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KORTHERN  PAO.  R7.  OO.  t.  GLBABWA- 
TER  COUNTY  et  aL 
(Sapreme  Court  of  Idaho.    Not.  4,  1914.) 

1.  TaXATIOM  (I  Oil*)— IlXBOAL  ASBKSSMKNT— 

Action  to  £mjoin— Suvticus.NCY  of  Cok- 

PLAIHT— DlSCBIinKATIOR  BT  ASSGSSOB. 

Where  a  railroad  compan;  is  the  owner  of 
aboot  4,000  acres  o£  land,  consiatios  of  about 
100  40-acre  tracts  distributed  over  a  county 
and  in  many  different  sections,  and  it  is  alleged 
in  the  complaint  that  the  assessor,  "by  a  sys- 
tematie,  Intentional,  and  illegal  method  of  as- 
sessing said  land,  placed  theireon  a  valuation 
and  assessment  which,  after  being  equalized  by 
the  state  board  of  equalization,  exceeded  the 
fall  caah  value  of  the  property  by  26  i>er  cent.," 
and  that  other  and  similar  land  of  the  same 
value  in  said  county  was  assessed  and  valued 
at  7Q  per  cent  less  than  the  appellant's  lands, 
and  that  said  valuation  and  assessment  were 
placed  on  appellant's  lands  by  the  aveaaor 
Titbout  makiiv  any  investigation  whatever  and 
in  violation  of  law  and  of  the  rights  of  appel- 
lant, and  said  valuation  and  assessment  were 
made  with  the  design,  systematic  and  Illegal 
effort  on  the  part  oif  the  imnrnnnr  to  nnjostly 
and  unlawfully  discriminate  againet  appeilai^ 
and  its  property,  held,  that  said  allegatiotts 
show  an  anlawfui,  illegal,  and  fraudulent  dis- 
crimination by  the  asseasor  In  assessing  said 
property. 

lEd.  Note.— Foe  other  cases,  see  Taxatioii, 
Cent.  Dig.  H  1242»  1245-1257;  Dec.  Die.  {| 
611.*] 

2.  ICaxatiov  f|  608*)— Illegal  Asbessuent 
—Bight  to  ElNJOiif. 

In  this  class  of  cases  courts  of  equity  will 
not  interfere  to  correct  mere  errors  of  Judgment 
as  to  valuation  of  property,  since  value  is  a  mat- 
ter of  opinion ;  but  where  the  allejtations  of  the 
complaint  show  that  the  officer  refused  to  exer- 
cise his  judgment,  and  by  an  arbitrary  and 
capricious  exercise  of  official  authority  has 
fraudulently  attempted  to  defeat  the  law,  in- 
stead of  enforce  it.  a  coart  of  equity  will  re- 
lieve against  such  iU^al  and  fraodalent  aetlona 
of  an  assessor. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent.  Dig.  S§  1230-1241 ;  Dec  Dig.  S  60S.*] 

S.  Taxation  (|  611*)— Illegal  Assessment — 
Action  to  Enjoin — Sufficiency  of  Com- 

PLAIIVT— DiBCRIUIHATlOI*  BT  ABSEaSOB. 

Held,  that  the  facts  alleged  in  the  com- 
plaint, if  proven,  would  establish  fraud  as  a 
conclusion  of  law. 

[Ed.  Note.— For  other  coses,  see  Taxation, 
Cent.  Dig.  IS  1242,  1246-1267;  Dea  Vig.  | 

eii.»i 

4.  Taxatior  (I  608*)— Fbaudulbnt  Abbbss- 

3CKKT— BlOBX  TO  ENJOIN. 

Setd  that,  where  an  assessor,  by  a  system- 
atlt^  intentional,  and  Illegal  method,  assessed 


property  at  more  than  double  what  be  assessed 
other  property  of  the  same  clasfi'a/id  value,  ha 
perpetrate*  a  fraud  from  which:  /  court  of  eq- 
uity, upon  proper  application,  wi^'.'.'i^lieve. 

[Ed.  Note.— For  other  cases,  see  .taxation. 
Cent.  Dig.  »  1230-1241;  Dec.  Dig.  f  908.*] 

6.  Taxation  (S  611*)— Fbaudulent  AapESS- 
insNT — Action  to  Enjoin — Presumption. 

In  this  case  it  is  not  a  question  of  a  mere 
difference  of  opinion  as  to  the  value  of  .tb^ 
property,  but  It  is  a  question  of  no  opinion  Dr 
judgment  at  all  as  to  its  value ;  since  it  Is  ad', 
mitted  by  the  demurrer  that  the  assessor  did 
intentionaUy  and  illegally  assess  said  property 
at  more  than  double  what  other  proper^  of  the 
same  kind  and  value  was  assessed,  and  the  law 

greaames  that  he  intended  the  natural  inevlta- 
1e  effect  of  hi*  acts  in  assessing  said  property. 
[Ed.  Note.— Fbr  other  casn,  see  Tazatton, 
Onit^Dlf.  H  1242.  1246-1257;  Deo.  Dig.  | 

6l  Taxation  (I  608*)— Iluoai.  AaaBanmra 

—Right  to  Enjoin. 

Equity  wilt  not  relieve  against  an  assess- 
ment merely  because  it  happens  to  be  at  a  higher 
rate  than  tbat  of  otber  property  of  the  same 
class  ot  kind,  for  the  reason  tbat  ateoiote  uni- 
formity under  an  honest  Judgment  may  not  be 
obtained ;  but  where  It  i*  made  to  appear  that 
honest  judgment  was  not  nsed  ana  that  an 
illegal  and  nntawfal  valoe  waa  placed  opon  the 
property  by  the  assessor,  the  ininred  party  may 
obtain  redress  in  a  court  of  equity. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  Sf  1230-1241 ;  Dec.  Dig.  |  608.*] 

7.  Taxation  (i  608*)— Valtjation— Fbaud. 

In  a  case  where  the  valuation  is  so  unrea- 
sonable as  to  show  that  the  assessor  must  have 
known  that  it  was  wron^  and  that  he  could  not 
have  been  honest  in  fixing  it,  held,  that  such 
a  valuation  Is  clearly  a  fraud  upon  the  owner. 

[Ed.  Note.— Fbr  other  eases,  see  Taxation, 
Cent.  Dig.  SS  1230-1241;  Dec.  Dig.  |  608.*] 

8.  Taxation  (|  610*)  — Illegal  Tax  — In- 
junction —  Condition  Fbecedeht  —  Pat- 
usnt  or  Tax. 

In  a  case  of  this  kind  the  trial  court  should 
require  the  plaintiff  to  pay  the  amount  of  taxes 
which  the  alleKations  of  the  complaint  show  are 
reasonable  and  just  before  issuing  any  restrain- 
ing order  against  the  collection  of  the  portion 
bf  the  tax  alleged  to  have  been  illegally  assessed. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1244;  Dec.  Dig.  |  610.*] 

Appeal  from  District  Court,  Clearwater 
County ;  Edgar  C.  Steele,  Judge. 

Action  by  the  Northern  Pacific  Rallvray 
Company,  a  corporation,  against  the  Goanty 
of  Clearwater  and  others  to  restrain  the  col- 
lection of  a  tax.  Demurrer  to  complaint  sus- 
tained, and  plaintiff  appeals.  Revnaed. 
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Cannon  ft  Ferris,  of  Spokane,  Wash.,  and 
James  El.  Babb,  of  Lewlston,  for  appellant. 
J.  H.  Peterson,  Atty.  Gen.,  T.  C.  Coffin,  AssL 
Atty.  Gen.,  A,  A.  Holsclaw,  of  Orofino,  and  G. 
W.  TaniiiahUl,  of  Lewlston,  for  respondents. 

SULLIVAN,  O.  t.  This  actloo  was  brongbt 
1^  Oie  Northern  Pa^fk:  Railway  Company 
against  Clearwater 'c(>abty,  -Its  essesBor, 
treasurer,  taxpayer,' 'ftod  auditor,  to  restrain 
the  collection  of  certain  taxes  alleged  to  have 
been  Illegally  asfieased  for  the  year  1913  on 
about  4,000  Acr^'oi  land  owned  by  the  ap- 
pellant in  ClekrWater  county,  and  for  other 
relief;  also-ior'a  preliminary  writ  of  In- 
junctlcm  to'-G^tAralii  the  tax  collector  of  said 
county  and* -bis  successors  In  office  from  ex- 
tending Wd  property  upon  any  delinquent 
list  or  dellnqnency  certificates,  and  enjoining 
the 'defendants  from  advertising  said  prop- 
erty Ua  sale  and  from  selling  the  same  and 
fro/a  maUng  certificates  of  salc^  and  other 
.fftUef. 

* '  A  demurrer  was  filed  to  said  complaint  on 
.four  grounds:  (1)  That  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action ;  (2)  that  the  court  had  no  Juris- 
diction to  hear  and  determine  said  cause; 
(3)  tbat  it  affirmatlTely  appears  that  the 
board  of  equalization  of  Clearwater  county 
and  the  state  board  of  equalization  have  ex- 
clusive and  original  jurisdiction  of  the  mab- 
ters  alleged  in  the  complaint,  and  that  said 
boards  have  passed  upon  the  matters  alleged 
and  charged  In  plalntitTs  complaint  and  ren- 
dered thdr  Judgment  thereon,  and  that  the 
same  was  filed  and  was  and  Is  res  adjndl- 
cata;  (4)  that  It  affirmatively  appears  that 
the  plaintiff  has  not  tendered  the  amount 
of  taxes  due,  owing,  and  unpaid,  or  the  amount 
alleged  in  plaintHTs  complaint  to  be  Just  and 
reasonablet  for  the  taxes  due,  owing,  and  un- 
paid upon  said  property  for  the  year  1913. : 
Said  demurrer  was  sustained  by  the  court, 
and  the  plaintiff  elected  to  stand  upon  its  com- 
plaint In  said  action,  and  declined  to  amend 
and  Judgment  of  dismissal  was  entered.  The 
api>eal  is  from  the  Judgment 

[1]  It  is  stated  by  the  appeUant  in  Its  brief 
that  the  court  sustained  the  demurrer  for 
the  reason  that  the  court  was  of  the  opinion 
that  fraud  was  not  alleged  in  the  complaint, 
and  for  that  reason  the  complaint  did  not 
state  facts  sufficient  to  warrant  a  court  of 
eqnl^  in  taking  Jurisdiction  of  said  matter. 
It  is  alleged  In  the  complaint,  in  substance, 
tbat  the  appellant  is  the  owner  of  some  4,000 
acres  of  unimproved  land  situated  in  Clear- 
water county,  and  said  land  is  siiedflcally 
described  by  an  exhibit  attached  to  the  com- 
plaint, wherein  it  appears  that  said  land 
consists  of  about  100  40-acxe  tracts  scattered 
throughout  said  county  situated  in  many 
dlCterent  sections;  that  the  assessor,  by  a 
systematic,  intentional,  and  illegal  method 
of  assessing  said  property,  placed  thereon  a 
Fftliiatloii  and  assessment  which,  after  betng 
eqoalixed  by  the  state  board  of  eqaallzatioii. 


exceeded  the  full  cash  value  of  the  property 
by  25  per  cent ;  that  the  full  cash  value  of 
said  property  was  at  that  time,  and  now  is, 
the  sum  <^  (62,834.75 ;  and  that  the  valua- 
tion placed  thereon  by  the  assessor,  after 
being  equalised  by  the  state  board,  was  and 
is  the  sum  of  $81,000.  (The  full  cash  ralue 
of  each  and  every  subdivision  of  said  land 
la  specifically  set  forth  in  the  complaint  a» 
is  also  the  valuation  and  assessment  placet* 
thereon  by  the  assessor.)  It  is  also  alleged 
that  It  was  the  duty  of  the  assessor  in  as- 
sessing said  laud  to  actuaUy  determine,  as 
nearly  as  possible,  the  full  cash  value  there- 
of, and  that  the  Assessor,  in  direct  violation 
of  his  duty  in  this  regard,  failed  and  neg- 
lected to  take  any  steps  whatever  to  learn 
the  full  cash  value,  but  on  the  contrary, 
valued  and  assessed  the  same  and  all  there- 
of at  a  fiat  and  uniform  valuation,  and  that 
said  lands  differ  in  character  and  value  and 
have  no  flat  or  uniform  value ;  that  the  valu- 
ation and  assessment  was  placed  thereon  by 
said  assessor  without  making  any  investiga- 
tion whatever  to  actually  determine  aa  near- 
ly as  practicable  what  all  the  tracts  of  land 
and  each  thereof  were  worth  in  mon^,  or 
the  full  cash  value  thereof,  as  la  the  duty 
of  said  assessor  under  the  law,  but  on  the 
contrary,  said  assessor,  disregarding  his  duty 
In  this  regard,  adopted  a  ^teculatlve  valua- 
tion on  said  lands  and  all  thereof;  that  said 
valuations  and  assessments  so  made  are 
greater  and  higher  than  the  assessments  and 
valuations  made  by  said  assessor  on  other 
lands  in  Clearwater  county  of  the  same  gen- 
eral character  and  of  ttie  same  full  cash  val- 
ue, and  are  unfair,  unjust  And  unequal,  aa 
compared  with  the  assessments  and  valua- 
tions made  by  said  assessor  on  land  In  the 
same  locality  and  of  the  same  class,  char- 
acter, and  full  cash  value;  that  all  lands  in 
said  county,  save  and  except  the  lands  here 
in  controversy,  are  valued  and  assessed  by 
said  assessor  at  only  60  per  cent  of  their 
full  cash  value;  that  the  Taluatlom  and  as- 
sessment made  by  said  assessor  against  the 
property  of  appelant  Is  25  per  cent  more 
than  its  full  cash  value,  and  is  unfair,  un- 
equal, and  unjust  and  the  plan  and  scheme 
adopted  by  said  assessor  In  assessing  appel- 
lant's property  at  25  per  crait  in  excess  of 
its  full  cash  value,  and  In  assessing  all  other 
lands  in  said  county  at  only  60  per  cent  of 
their  full  cash  value,  Is  In  violation  of  law 
and  of  the  rights  of  appellant  and  is  the 
result  of  design  and  a  systematic  effort  on 
the  part  of  said  assessor  to  unjustly  and  un- 
lawfully discriminate  against  ai^Uant  and 
Its  property;  that  appellant  for  the  pur- 
pose of  having  the  said  valuation  so  made 
by  the  assessor  reduced  to  the  full  cash  val- 
ue of  said  property,  as  required  by  law,  did 
on  or  about  the  2eth  of  July,  1913,  and  with- 
in the  time  required  by  law,  and  while  the 
board  of  equalizaUon  of  Clearwater  county 
was  in  session,  make  application  to  said 
board  fbr  the  reduction  of  said  taxes,  but  tlie 
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said  board  refused  to  m&ka  any  rednctlon 
vbaterar  from  the  valuation  and  assessmeat 
placed  upon  said  property,  and  denied  ap- 
pellanrs  application  and  the  wbole  thereof; 
that  the  total  tax  upon  said  property,  after 
being  eqaallzed  by  said  state  board  of  equali- 
zation, has  been  extended  upon  the  assesa- 
oient  roll  for  Clearwater  county,  and  amounts 
to  the  sum  of  $1,293.99,  and  that  a  just  »nd 
fair  proportion  of  said  tax  of  f 1,293.99,  as 
compared  with  the  valuation  and  assessment 
of  all  other  lands  in  the  county  of  Clearwa- 
ter, Is  the  sum  of  9485.25,  which  sum  was 
tendered  aniellant  and  refused  prior  to 
the  commencemakt  of  this  action.  The  ap- 
pellant also  allies  that  the  assessor  threat- 
eaa  to  <daim  a  poialty  of  10  per  cent,  in 
addition  to  the  eald  tax  of  f  1,298.99,  and  far- 
ther threatens  to  make  out  delinquent  cer- 
tillcates  for  the  year  1913  covering  the  prop- 
wty  bere  lavolved,  and  that  said  delinqnent 
oettlflcates  will  be  sold  by  the  defendant 
ooanty  andltw.  aU  of  which  will  cause  a 
doQd  upon  app^lant's  title  and  cause  great 
and  Irreparable  damage;  that  the  appellant 
baa  no  plain,  speedy,  or  adequate  r^nedy  at 
law,  and  that,  if  mipellant  staoold  pay  said 
allied  tax  of  ¥1,293.99,  as  claimed  by  de- 
fendants, the  same  would  be  dtstribnted  and 
apportioned  to  the  clerk  of  each  IneoriKirated 
city,  town,  or  village,  and  each  Indepeud^it 
sdiool  district  and  every  other  tax  district 
having  a  treasnrer  In  said  county  of  Clear- 
watBt,  and  also  to  the  state  of  Idaho,  and 
this  would  require  appellant  to  bring  a  mnl- 
tli^idty  of  suits  to  recover  the  sum  so  paid 
In  excess  of  $485.25,  the  amount  which  ap- 
pellant alleges  is  legally  and  justly  due.  The 
complaint  contains  the  usual  prayer  for  re- 
lief In  an  action  of  this  character. 

Under  the  well-established  rule,  on  de- 
murrer to  the  complaint  all  facts  well  plead- 
ed in  the  c<»nplaint  are  admitted.  The  ques- 
tion presented  Is  whether  or  not  appellant  Is 
entitled  to  any  relief  at  the  bands  of  a  court 
of  equity  where  it  Is  admitted  that  appet- 
lanfa  property,  conadsting  of  about  4,000 
acres  of  land,  oon^ttng  of  many  separate 
tracts  In, various  parts  of  the  county,  has 
been  1^  a  systematic,  Intentional,  and  il- 
legal overvaluation  assessed  at  26  per  cent 
over  ibi  full  casb  valu^  and  at  the  same 
time  all  other  lands  In  said  oonnt7  were 
asncoBcd  at  BO  per,  cent  of  ttielr  full  cash 
value;  and  where  It  la  also  admitted  that 
Budb  assessment  so  made  by  the  assessor 
was  with  the  design  and  systematic  ^ort 
on  bis  part  to  unlawfully  and  unjustly  dis- 
criminate against  appellant  and  its  property. 
Stated  in  another  way:  Is  the  discrimina- 
tion alleged  In  Uils  eas^  amounting  to  75 
per  cent  so  unreasonaUe  as  to  amount  to  a 
constructive  fraud  upon  appellant?  It  must 
be  borne  In  mind  that  this  Is  not  a  case  of 
oGcasiwal  or  acddoital  dfaKrimlnatlon  wbkfli 
mltfit  be  attnbnted  to  Uie  faUlbiUty  of  human 
Jodsnant,  a  mistake  or  other  acddoital 
caus^  but  tt  is  a  caee  where  it  stands  ad* 


mttted  that  the  discrimination  Is  due  to 
systematic  and  intentional  and  unlawful 
overvaluation  of  appellant's. hundred  or  more 
different  tracts  of  land,  and  the  undervalua- 
tion of  all  other  property  in  the  county, 
and  where  the  difflerence  between  the  valua- 
tlcm  of  property  so  made  amoums  to  70  per 
cent  against  fipp<»iii<«*, 

Tba  trial  court,  la  sustalnlnc  the  demurrer, 
said: 

"I  have  no  doubt  but  that  a  conrt  of  equity 
may  take  hold  of  these  matters,  but  it  is  only 
on  one  condition;  that  ia,  only  when  the  facta 
are  stated  which  invoke  the  powers  of  a  court 
of  equity.  There  nluBt  be  either  fraud  or  such 
facts  as  show  the  badge  of  fraud,  or  the  court 
will  not  take  bold  of  it  There  is  not  a  single 
allegation  in  this  case  that  even  squints  at  a 
fraud." 

While  it  Is  true  the  word  "fraud"  does 
not  appear  in  the  complaint  the  language 
used  In  the  complaint  charges  fraud  on  the 
part  of  'the  assessor  as  clearly  as  U  it  had 
used  It  a  d02en  times,  and  the  using  of  the 
word  "fraud"  would  not  add  anything  to 
the  complaint  It  is  alleged  that  said  dis- 
crimination Is  due  to  the  "systematic,  inten- 
tional, and  unlawful  valnatlon"  of  the  prop- 
erty«  and  the  undervaluation  of  similar  prop- 
erty of  others  situated  in  said  coun^.  A 
difference  of  75  per  cent.  Is  alleged. 

The  precise  question  presented  here  was 
before  the  Supreme  Court  of  Washington  in 
the  case  of  Andrews  v.  King  County,  l  Wash. 
46,  23  Pac.  409,  22  Am.  St  Rep.  136.  In 
the  complaint  in  that  action  it  was  all^fed, 
among  other  things,  that  the  assessor  uni- 
formly assessed  demands  secured  by  mort- 
gages on  real  estate  at  their  par  value,  and 
uniformly  assessed  lands.  Improvements, 
and  personal  property  at  from  one-tenth 
to  one-fourth  of  their  actual  cash,  value-  A 
demurrer  was  sustained  to  the  complaint, 
plaintiff  elected  to  stand  upon  the  complaint, 
and  the  action  was  dismissed.  The  ruling 
of  the  court  on  said  demurrer  was  reversed 
on  appeal,  and  In  the  course  of  the  decision 
the  court  stated  that  In  the  Investigation  of 
the  case  there  were  three  leading  propositions 
to  be  considered,  viz.:  First.  In  order  to  put 
in  issue  the  question  of  fraud,  Is  it  neces- 
sary to  allege  in  terms  that  defendants  were 
guilty  of  fraud?  Second.  Conceding  the 
allegations  In  the  complaint  to  be  true,  are 
the  facts  there  stated  sutflcient  to  establish 
a  prima  fade  case  of  fraud?  Third.  Had 
the  plaintiff  any  other  remedy  than  the 
one  invoked?   And  the  court  .said: 

"So  far  as  the  first  proposition  is  concerned, 
we  are  clearly  of  the  opinion  that  if  the  com- 
plaint alleges  a  state  of  facts,  iriiidi.  If  moved 
to  be  true,  would  establish  haud  ae  a  conclusira 
of  law,  that  it  Is  a  sufficient  allegation  of  fraud ; 
and  that  the  declaration  of  the  pleader  that 
sucfa  acts  were  fraudulent,  is  in  no  wise  essen- 
tial or  necessary  to  pat  the  questioa  of  fraud  in 
issue." 

TbQ  court  then  states  that  the  essential 
Idea  of  the  statute  Is  that  eitcA  pwaon  shall 
pay  a  tax  in  proportloa  to  tbe  ralua  of  his 
pnswrty.  and  tbe  fact  that  plaintUTa  prop- 
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erty  Is  admttted  to  be  assessed  at  Ite  par 
vatue  win  not  deprive  him  of  the  const! to- 
tlonal  guarantee.  It  by  the  tmderralnatlon 
of  other  property  he  Is  compelled  to  bear 
more  than  his  Just  proportion  of  the  burden 
of  taxation,  and,  after  staHng  two  cases  or 
propositions,  says: 

"The  just  principle  of  taxation  to  eqaally  tIo- 
lated  in  both  cases ;  and  the  constitutloDal 
mandate  that  'all  taxes  sball  be  equal  and  uni- 
form, and  that  tbe  asseasment  shall  be  accord- 
ing to  the  value  of  the  property/  is  e^iually 
ignored,  •  •  •  Not  will  courts  of  equity  in- 
terfere to  correct  errors  in  judgment  as  to  val- 
uation, because,^  as  has  been  well  said  by  Judge 
Cooley,  Value  is  matter  of  opinion,  and  when 
the  law  has  provided  otficerB  upon  whom  the 
duty  is  imposed  to  make  tbe  valuation,  it  is 
the  opinion  of  those  officers  to  wbch  uie  in- 
terests of  the  parties  are  referred.'  Bat,  ac- 
cording to  tbe  same  learned  aathor,  'it  is  possi- 
ble, however,  that  there  may  be  circumstances 
under  which  tbe  action  of  uie  officers  will  not 
be  conclusive.'  Cooley,  Taxation,  218.  And 
one  of  those  circnmstancea  la  where  the  officer 
refuses  to  exercise  bis  judgmeat,  and  by  an 
arbitrary  and  capricious  exertion  of  official  au- 
thority, seeks  fraudulently  to  defeat  the  law, 
instead  of  enforcini^  it  In  such  a  case  the  tax- 
payer will  not  be  left  completely  at  tiie  mercy 
of  tbe  aaessor." 

And  the  court  further  cooclades  from  the 

allegations  of  that  complaint  that: 

"The  condDBiott  ts  inevitable  that  the  honest 
Judgment  of  tbe  officer  was  not  exercised ;  and 

that  a  rule  or  system  of  valuation  was  adopted 
by  the  assessor,  and  confirmed  by  the  board  of 
equalization,  which  was  designed  to  discrimi- 
nate unfairly  against  one  class  of  taxpayers, 
and  which  was  In  plain  contravention  of  tbe 
constitutional  law  which  provides  that  'all  taxes 
sball  be  uniform,  and  that  the  assessment  sball 
be  according  to  the  value  of  the  proi»erty.* " 

[2]  The  court  there  states  that  the  uniform 
rule  of  tbe  higher  courts  has  been  that,  while 
equity  will  not  Interfere  to  correct  mere 
mistakes  or  Inadvertences,  or  to  contravene 
or  set  aside  the  Judgment  of  assessors  or 
boards  of  eqnallzatlon  in  relation  to  values, 
It  will  Interfere  when  tbe  officers  fraudu- 
lently, capriciously,  or  tyrannically  refuse  to 
exercise  their  Judgment  by  adopting  a  rule 
or  system  of  valuation  designed  to  operate 
unequally  and  to  violate  a  fundamental 
principle  of  the  Constitution. 

13]  The  complaint  under  consideration  does 
not  use  the  words  "fraudulently,"  "caprl- 
dously,"  or  "tyrannically,"  but  uses  language 
equally  as  strong.  The  assessor  Is  charged 
with  a  systematic  design  and  effort  to  un- 
justly and  unlawfully  discriminate  against 
appellant  and  its  propert?'  If  tbat  language 
does  not  mean  that  the  officer  fraudulently, 
capriciously,  and  tyrannically  did  the  acts 
complained  of;  then  we  are  not  able  to  un- 
derstand the  English  language.  The  foctn 
pleaded  In  the  case  at  bar  established  fraud 
as  a  conclusion  of  law,  and  had  the  oomplaint 
contained  the  allegations  that  these  acts  were 
frandutoit,  caprldoua,  and  tyrannical,  it 
would  not  strengths  tbe  complaint  ot  be  in 
any  way  easentfaL 

It  was  said  in  LoulBvllle  Trust  Co.  t. 
Stone.  107  Ved.  SOB,  49  a  a  A.  290,  that: 


"If  the  allegations  of  tiie  bill  are  made  out, 
there  exists  in  respect  to  the  property  of  com- 
plainant, and  others  similarly  situated,  a  sys- 
tematic, intenUonal,  and  illegal  undervaluation 
of  other  property  by  the  taxing  officers  of  the 
state,  which  necessarily  effects  an  nojost  dis- 
crimination  against  the  propnty.  of  whidi  the 

SlaintifE  is  the  owner,  and  a  bill  in  equity  will 
e  to  restrain  such  illegal  discrimination,  and 
tfaat  in  sacb  cases  federal  jurisdiction  will  arise 
because  of  the  equal  protection  of  the  laws 
guaranteed  by  the  fourteenth  amendment." 

[4,  Ij  When  an  assessor  does,  by  a  syste- 
matic. Intentional,  and  illegal  method,  as- 
sess one  owner's  pn^rty  at  more  than  doa- 
ble what  he  assesses  other  property  of  the 
same  class  and  value,  he  perpetrates  a  fraud 
from  which  a  court  of  equity  on  proper  ap- 
plication wlU  r^ieve.  Here  is  alleged  an 
Illegal  and  fraudulent  discrimination  on  the 
part  of  tbe  assessor  In  making  said  assess- 
ments ;  that  he  did  not  exercise  the  Judgment 
required  by  law  to  be  exercised  by  him  In 
making  such  assessments.  Said  assessments 
were  designed  to  operate  unequally  and  to 
violate  a  fundamental  principle  of  the  Consti- 
tution and  statute,  and  equity  may  properly 
Interfere  to  restrain  the  operation  of  this 
fraudulent  and  illegal  exercise  of  power  by 
the  assessor.'  Said  assessment  was  not  made 
because  of  any  defect  or  difference  in  Judg- 
ment, bub  was  made  intenti<maUy  and  ille- 
gally in  order  aqd  for  the  purpose  of  effect- 
ing an  unjust  discrimination  against  the 
property  so  assessed.  It  la  not  a  question  of 
mere  difference  of  opini<Mi  as  to  the  value 
of  the  property,  but  it  is  a  qnestl<m  of  no 
opinion  or  Judgm^t  at  all  as  to  its  value. 
It  is  admitted  that  It  was  made  Intrationally 
and  illegally  at  more  than  double  what  other 
property  of  the  same  hind  was  assessed. 

It  was  held  in  Hnmbird  Lumber  Co.  v. 
ThompsOTi,  11  Idaho,  614,  83  Pac  »41,  that: 

"If  the  plaintiff  has  shown  by  its  complaint 
that  its  property  baa  been  unfairly  assessed 
by  defendant  Thompson,  as  assessor  of  Koo- 
tenai county,  in  any  manner  whatever,  or  that 
it  has  been  assessed  in  es»8S  of  its  actual  cash 
value,  thea  it  certainly  has  a  remedy." 

It  Is  admitted  by  tlie  demnrrer  that  ajvel- 
lant^s  property  has  been  unbdrlj  aaseased; 
that  it  has  been  assessed  at  more  than  double 
what  other  similar  property  has  been  as- 
sessed In  said  county,  and  that  sudi  assess* 
ment  was  made  ll^ally  and  IntenOcmally 
80,  with  intent  to  disregard  the  law. 

In  AtdiiBon  By.  Go.  r.  SulUvan,  178  Fed. 
406,  07  O.  O.  A.  1,  referring  to  tlie  assessor, 
the  court  said: 

"His  acts,  nevertheless,  wete  In  violation  of 
the  statute ;  their  natural  and  inevitable  effect 
was  to  dimiiiish  tbe  burden  of  taxation  upon  the 

ftroperty  within  his  Jurisdiction  and  to  increase 
t  upon  the  railroad  property;  and,  however 
innocent  In  actual  intent  be  may  have  been,  his 
acta  were  as  injurious  to  the  owners  of  railroad 
property  as  if  he  had  actually  intended  to  dia- 
crimifiate  against  them,  and  the  law  conclusive- 
ly presumes  that  he  intended  the  natural  and 
Inevitable  efCect  of  hto  deeds." 

And,  referring  to  ttie  assessor  and  county 
commissioners  acting  as  a  board  of  equallxa* 
tlon,  the  court  said: 
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"It  waa  safficicDt  to  Bustain  Its  cause  that 
they  InteDded  to  disregard  tbe  law,  and  that  the 
natural  and  ineritable  effect  of  that  Tlolation 
van  tiie  inereaae  of  its  share  of  the  burden. 
*  *  *  A  Bystematlc  and  Intentional  under  or 
over  assessment  of  one  or  more  classes  of  prop- 
erty in  Tiolation  of  the  law,  whereby  one  or 
more  classes  of  property  Is  to  be  made  to  bear 
an  undue  proportion  of  the  burden  of  taxa- 
tioD,  presents  a  good  cause  of  action  for  relief 
ttom  the  payment  of  the  nnjust  part  ol  the  pro- 
posed tax.** 

And  the  court  holds  that  the  acts  shown 
there  amounted  either  to  intentional  fraud 
upon  the  complainant  or  to  such  a  gross 
mistake  that  it  was  a  fraud  In  law. 

The  discrimlnatloii  lUleged  in  this  com- 
plaint does  not  come  or  result  from  a  mistalee 
In  Judgment,  but  does,  as  In  effect  alleged* 
resalt  from  a  syBtemattc,  intentional,  and 
ill^l  disregard  of  tbB  law  by  the  assessor. 

The  case  of  Taylor  t.  LonlsTille  Ry.,  88 
Fed.  350.  81  a  C.  A.  637,  is  an  InstroctiTe 
case,  and  reriews  many  cases  upon  the  sub- 
ject under  consideration,  and  says: 

*Th€j  [the  cases  reviewed]  merely  emphasize 
the  point  that  equity  will  not  relieve  against 
an  assessment  merely  because  it  happens  to  be 
at  a  higher  rate  than  that  of  other  property; 
that  such  inequalities,  due  to  mistake,  to  the 
follibllity  of  human  Judgment,  or  to  other  ac- 
cidental caasea,  must  be  borne,  for  the  reason 
that  absolute  uniformio  cannot  be  obtained ; 
that,  in  other  words,  what  may  be  called  'spo- 
radic cases  of  diacruninatlon*  cannot  be  reme- 
died by  the  chancellor.'* 

And  It  holds  Uiat  the  chancellor  can  only 
Interfere  vrhen  it  is  made  clear  that  there 
is  with  respect  to  certain  species  of  property 
a  systematic,  Intentional,  and  unlawful  nn- 
derraluation  of  property  for  taxation  by  the 
taxing  offlcera  which  necessarily  effect  an 
nnjust  discrimination  against  the  species  of 
property  of  which  the  complainant  la  an 
owner.  And  further  on  the  court  sold: 

me  Interference  by  the  elanoellor  in  the 
case  at  bar  and  in  tbe  Oununings  Case  rests  <m 
BomethiiiF;  cfiuivalent  to  fraud  la  tiie  tribunal 
imposing  the  tax." 

In  that  case  tbe  proi>erty  of  the  plaintiff 
was  only  assessed  at  its  full  ratue,  while 
here  It  Is  admitted  that  the  property  of  the 
appellant  Is  assessed  at  25  per  cent,  in  ex- 
cess of  its  full  cash  value,  and  other  prop- 
erty of  a  similar  character  and  value  Is  as- 
sessed at  SO  per  cent  less  than  Its  full  cash 
Tslue,  and  both  case»— to  wit,  the  assessment 
of  appellant's  pnq;>erty  at  2S  per  cent,  more 
than  its  cash  value,  and  the  assessment  of 
similar  property  at  60  per  cent.  less  than  its 
cash  value — show  a  systematic,  Intentional, 
and  Illegal  discrimination  from  which  a  court 
ot  equitr  ought  to  grant  r^Ief. 

1}  While  exact  equality  and  uniformity 
may  not  be  had  in  the  assessment  of  prop- 
erty, and  while  the  mistakes  and  omissions 
of  the  assessor  may  not  at  all  times  be  the 
subject  of  adeqtiate  remedy  of  the  courts,  yet 
for  the  gross  injustice  and  violation  of  the 
law  complained  of  In  this  action  there  ought 
to  be  some  remedy,  and  there  is  a  remedy. 
The  discrimination  alleged  in  the  complaint 


Is  so  unreasonable,  ao  unjust— bo  intentional- 
ly unjust— as  to  amount  In  law  to  construc- 
tlve  fraud  upm  the  app^ant 

^niere  Is^  a  dear  distinction  betweoi  this 
case  and  Hnmbird  Lumber  Co.  v.  Thompson, 
supra.  In  that  case  there  was  no  contention 
that  the  discrimination  there  charged  was 
tbe  result  of  systematic^  Intenttonal,  and  un- 
lawful effort  on  the  part  of  tbe  assessor  to 
Illegally  assen  the  property  there  inv(dved. 

It  is  contended  by  both  the  Attorney  Qen- 
eral  and  the  other  attorn^  for  req?ondent 
that,  since  this  case  does  not  involve  a  class 
of  persons  or  a  class  of  property,  the  court 
has  no  Jurisdiction  to  grant  relief;  that  a 
court  can  only  grant  relief  where  there  is  a 
class  of  property  or  the  Interests  ot  a  num- 
ber of  property  owners  involved. 

In  Otter  Tall  Goonty  .v.  Batchelder,  47 
Minn.  512,  50  N.  W.  536,  It  was  sought  to  be 
shown  that,  while  the  lands  In  general  in  the 
township  referred  to  were  assessed  at  less 
than  one-half  of  their  value,  the  unimproved 
lands  of  the  defendants  were  assessed  at 
nearly  50  per  cent  above  their  value.  The 
defendants  owned  a  number  of  diCEereut 
tracts  of  land,  and  the  court  held  that  such 
proof  should  be  considered  In  connection  with 
the  dtcnmstances  that  this  Inequality  was 
not  with  respect  to  a  single  tract  of  land, 
which  might  more  readily  be  accounted  for 
on  tbe  ground  of  error  of  Judgment,  but  to 
nearly  60  different  tracts  owned  by  tboae 
nonresident  defendants,  and  the  court  said: 

"Such  facts  being  shown,  it  would  be  difficult 
in  the  absence  of  opposing  proof  or  explanation, 
to  escape  tbe  conclusion  that  the  aasessoient 
had  been  intentionally  made  without  regard  to 
the  requirements  of  the  law,  and  upon  a  basis 
of  systematic  inequality,**  and  thereupon  revers- 
ed tiie  case." 

In  the  case  at  bar  there  are  at  least  100 
distinct  ^acre  tracts  distributed  over  Clear- 
water county  involved,  and  that  brings  this 
case  virtually  vrlthln  the  rale  above  stated. 
See,  also,  Dickson  v.  Kittitas  County,  42 
Wash.  420,  84  Pac.  SOS. 

It  was  held  In  First  National  Bank  v. 
Hohnes,  246  111.  362,  92  N.  B.  803,  that  if 
property  is  arbitrarily  assessed  fraudulently 
at  too  hlfii  a  valuation,  a  court  of  equity  will 
Interfere  to  protect  a  tai^myer  In  his  consti- 
tutional rights.  It  was  also  there  held  that, 
where  the  property  of  corporations  was  as- 
sessed BO  far  above  Oie  proper^  of  Individ- 
uals as  to  Justify  tbe  inference  of  Intent  to 
require  them  to  pay  more  taxes  In  propor- 
tion to  tbe  value  of  the  property  than  pri- 
vate owners,  a  court  of  equity  would  grant 
relief.  Common  experience  teaches  that  the 
Judgment  of  reasonable  men  will  differ  as  to 
the  value  of  property,  aod  mere  undervalua- 
tion or  overvaluation,  imleas  glaring  and 
gross,  Is  not  snfllcient  evidence  of  fraudulent 
intent;  but  In  a  case  where  the  valuation  is 
so  unreasonable  as  to  show  that  the  officer 
must  have  known  that  It  was  wrong,  and 
that  be  could  not  have  been  honest  In  fixing 
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it,  such  a  valuatioii  is  clearly  a  fraud  upon 
the  owner.  As  touching  upon  the  relief 
against  discriminating  assessments  In  state 
courts,  see  Judson  on  Taxation,  {  470  et  seq. ; 
Louisville  &  N.  R.  Co.  v.  Bosworth  (D.  O.) 
209  Fed.  380. 

The  allegations  of  the  complaint  show 
that  there  has  been  a  systematic,  Intentional, 
and  illegal  discrimination  against  appellant 
in  the  assessment  of  Its  said  lands,  and  that 
appellant  cannot  pay  the  allied  tax  under 
protest  and  thereafter  recover  back  the  ex- 
cess without  bringing  a  multiplicity  of  suits, 
because  of  the  distribution  which  is  made  of 
taxes  when  collected  by  the  proper  officers; 
and  it  further  appears  from  the  allegations 
of  the  complaint  that  the  action  taken  by 
the  assessor  therein  alleged  casts  a  cloud 
upon  the  title  of  said  laud.  Under  the  deci- 
'slon  of  the  Supreme  Court  of  the  United 
States  in  Raymond  v.  Chicago  Union  Trac- 
tion Oo..  207  U.  S.  22,  28  Sup.  Ct  7,  52  L.  Bd. 
78,  12  Ann.  Cas.  757,  appellant  is  entitled  to 
proper  relief  upon  estabUshlng  the  allegations 
of  his  complaint 

[I]  In  this  class  of  cases  the  court  slumld 
reqnlre  the  plaintiff  to  paj  the  amount  of 
taxes  wbldi  the  auctions  of  the  complaint 
show  are  reasonable  and  Just  before  IssuinK 
any  order  restraining  the  collection  of  said 
taxes.  We  do  not  think  there  Is  any  danger 
of  a  large  number  of  taxpayers  going  Into 
court  to  restrain  the  collection  of  taxes  if 
the  taxing  officers  will  carefully  and  consci- 
entiously perform  the  duties  Imposed  on  them 
by  law.  The  proceedings  In  conrts  wUl  only 
be  resorted  to  when  Illegal  and  frandnlent 
methods  are  resorted  to  In  the  assessment 
of  property. 

The  Judgment  must  be  reversed,  and  it  Is 
so  ordered,  and  the  cause  Is  remanded,  with 
Instructions  to  overrule  the  demurrer  and 
permit  the  defendants  to  answer. 

Costs  are  awarded  to  the  appellant, 

TRUIIT,  J.»  concurs. 


BOISE  ASST?  OF  CREDIT  MBN.  Limited,  T. 
BLLIS  et  aL 

(Supreme  Court  of  Idaho.   Oct.  29,  1914.) 

1.  CowsrmmoNAi,  Law  ({$  208,  296*)— 
Fkauottlent  Convetances  (S  3*)— Class 
Lbqislation — Due  Pbocesb— Fougb  Poweb 
— BtTLK  Sales  Law. 

Held,  that  chapter  3,  tit  10  (sections  3332- 
3335)  Rev.  Codes,  which  provides  for  "aalea 
of  goods  in  bulk,"  is  a  conatitutlonal  and  valid 
law,  that  it  does  not  constitute  class  legis- 
lation, within  the  inhibition  of  the  Constitu- 
tion, and  that  it  is  a  proper  and  reasonable 
Bzercise  of  the  state's  poOce  power. 

[Ed.  Note, — For  other  cases,  see  Constitution- 
al Law,  Cent.  Diff.  Sfi  649-677,  825-838,  840- 
846;  Dec.  Dig.  K  208,  296;*  Fraudulent  Con- 
veyances, Cent  Dig.  §  5;  Dec.  Dig.  g  3.*3 


2.  Fbaudulbnt  Coitvetances  (J  47*)— Bulk 
Sales  Law—'  "Fixtube"— '  'MsBOHANniSE' ' 
—"Goods  in  Bulk." 

Beld^  that  a  stock  of  goods,  wares,  aod 
merchandise,  when  sold  in  bulk,  does  sot  by  Im- 
plication include  the  fizturea  as  a  part  of  the 
aalea. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  34 ;  Dec  Dig.  f  47.* 

For  other  definitions,  see  Words,  and  Phrases, 
First  and  Second  Series,  Fixture;  Merchan- 
dise.] 

Appeal  from  Dlstrlet  Court;  Washington 
Oonnty ;  Bd.  Ii.  Bryan,  Judge. 

Action  1^  the  Boise  Assodatlwi  of  Credit 
Men.  Limited,  a  corporation,  against  T.  R. 
EIUs  and  anottier.  From  Judgment  fOr  de- 
fendant^ plaintiff  appeals.  Affirmed. 

Raymond  IL.  feivens  and  C3has.  R  Wlnatead, 
both  of  Boise,  for  appellant  Tarlan  &  Nor- 
rls,  of  Welser,  for  respondents. 

TRUITT,  J.  This  action  was  commenced 
by  the  appellant  corporation,  as  assignee  of 
two  different  mercantile  companies,  against 
said  T,  R.  Ellis,  to  collect  certain  accounts 
against  him  for  goods,  wares,  and  merchan- 
dise sold  and  delivered  to  him  by  said  compa- 
nies at  his  place  of  business  In  Cambridge, 
Idaho.  The  complaint  alleges  that  these  ac- 
counts were  duly  assigned  by  said  companies 
to  appellant,  who  was  the  ovmer  and  bolder 
of  them  at  the  time  of  commencing  this  ac- 
tion, and  that  the  aggregate  sum  of  said  ac- 
counts, amounting  to  $285.46,  was  due  and 
owing  from  Ellis  to  appellant  lu^d  Judgment 
was  demanded  for  said  sum  against  him.  In 
said  complaint  the  respondent  Thomas  Buht 
is  connected  with  the  transaction  which  is 
the  basis  of  the  action  against  him  as  fol- 
lows: 

"That  on  or  about  December  11,  1912.  the 
said  T.  R.  BUis  sold  and  transferred  aU  his 
said  Btodc  of  goods,  wares,  and  merchandise,  in- 
cluding fixtures,  out  of  the  usual  and  ordinary 
course  of  business  and  trade,  and  did  thereby 
substantially  sell  and  convey  the  entire  business 
and  trade  thereof  conducted  by  the  said  T.  R. 
Ellis;  said  hztores  consisting  of  counters, 
scales,  shelving,  tables,  and  store  fixtures  in  gen- 
eral. That  the  said  T.  R.  Ellis  particuhirly 
sold  the  aaid  fixtures  to  the  defendant  Thomas 
Buhl  for  the  sum  of  $150." 

It  will  be  seen  from  the  complaint  that 
Buhl  did  not  buy  or  receive  any  of  the  mer- 
chandise. The  respondent  Buhl,  as  defend- 
ant therein,  interposed  a  general  demurrer 
to  said  complaint,  and  after  consideration  of 
the  same  by  the  trial  court  It  was  sustained, 
and  the  action  dismissed.  From  the  order 
dismissing  said  action,  and  the  Judgment  en- 
tered against  api>ellant,  this  appeal  is  taken. 
The  defendant  Ellis  did  not  appear  in  the 
court  below,  and  the  record  Is  silent  as  to 
whether  or  not  he  was  served  with  process. 

The  appellant  In  his  brief  presents  an  ar- 
gument and  cites  authorities  to  show  that  the 
claims  in  this  case  were  assignable,  and  were 
properly  assigned  to  the  plaintiff,  and  it 
could  therefore  legally  maintain  an  action 
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upon  tbem.  As  to  the  defendant  Ellis,  cotm- 
ael  for  the  respondent  Bnbl  do  not  dispute 
the  TaUdity  of  the  assignment  of  these 
daims,  nor  the  rlf^t  of  appellant  to  maintain 
an  action  to  collect  the  debt  wblcb  they  con- 
stitute as  to  the  defendant  Ellis,  but  do  ques- 
tion the  manner  of  the  proceeding  In  said  ac- 
tion for  the  purpose  of  holding  defendant 
Buhl  liable  for  this  debt  But  as  this  only  re- 
lates to  the  manner  ot  procedure,  and  not 
to  the  real  points  presented  by  the  appeal,  we 
do  not  think  proper  to  pass  upon  it 

[1]  The  two  important  points  presented 
by  this  ai^)eal  are:  (1)  Whether  the  law 
under  consideration  Imposes  such  restrictions 
on  sales  of  goods,  wares,  and  merchandise  In 
bulk  by  persons  engaged  in  that  business  as 
to  deprive  them  of  their  property  without 
due  process  of  law,  and  also  whether  It  is 
class  legislation  within  the  Inhibition  of  the 
Constitution  on  that  subject;  and  (!Q  that, 
if  the  law  Is  constitutional,  whether  fixtures 
need  in  omnection  with  the  mercantile  buai- 
ness  are  by  impUcatlcm  included  within  its 
purview  and  meaning. 

This  act,  thou^  passed  by  the  Legislature 
in  1903,  has  never  before  come  before  this 
court  for  Interpretation,  and  for  that  reason 
we  have  examined  a  number  of  the  dedskHU) 
of  other  courts  that  have  passed  upon  and 
coustraed  almllar  laws  with  much  interest 
It  most  be  conceded  that  this  law  does  re- 
strict and  put  some  burdens  on  the  sale  of  the 
kind  of  property  to  which  it  relates,  but  It 
is  claimed  in  Its  flavor  that  Its  object  is  to 
prevent  an  abuse  of  credit  extended  to  debt- 
ors ^igaged  in  the  mercantile  business,  and 
thus  prev^t  fraudulent  sales  that  would 
otherwise  deprive  their  creditors  of  their 
honest  debts.  In  Squire  &  Oo.  v.  Telller,  185 
Masa.  18.  09  M.  BL  812,  102  Am.  St  Hep.  822, 
a  case  decided  by  the  Supreme  Judicial  Ck>urt 
ot  Massachusetts,  it  Is  said: 

"The  statute  deals  only  with  sales  in  balk  of 
a  part  or  the  whole  of  a  stock  of  mercbandise, 
which  are  not  made  in  the  ordinary  course  of 
trade  and  in  the  regular  and  usual  prosecution 
of  the  ■eller'B  busiaess.  It  does  not  interfere 
with  the  transaction  of  ordlnaiT  basiness,  but 
relates  to  unusual  and  eztraordwar;  transfers. 
In  substance  it  declares  that  a  sale  of  this  kind 
■hall  not  be  made  without  first  gfvins  to  cred- 
ittns  an  opportunity  to  collect  their  debts,  so 
far  as  the  property  to  be  sold  mifcbt  enable 
them  to  collect,  or  without  subsequently  making 
■atisfsctory  provision  for  the  payment  of  these 
debts.  A  sale  made  In  violation  of  tbe  statute 
is  void  only  as  against  creditors,  and,  If  the 
vendor's  debts  are  paid,  the  sale  cannot  be  in- 
terfered with.  A  purchaser,  to  be  safe,  has 
on^  to  see  that  the  vendor's  creditors  are  pro- 
vided for.  The  vendor  may  sell  freely,  without 
regard  to  Uie  statute,  if  he  pays  bis  debts." 

The  purpose  of  this  law  Is  quite  similar 
to  that  of  section  8168,  Rev.  Codes,  against 
transfers  of  property  with  Intent  to  defraud 
or  delay  creditors;  and  under  the  statute 
relating  to  sales  in  bulk,  the  object  is  to  pre- 
vent a  retail  merchant  from  disposing  of 
his  stock  of  goods  without  notice  to  his  cred- 
itors with  the  intention  of  doing  the  same 


thing,  and  It  is  the  intention  and  puipose 
at  this  law  to  prevent  that  It  la  true  that 
in  doing  tMfl  It  may  work  a  hardship  on  hon- 
est tradesm^  but  many  other  laws  do  the 
same  thing  as  to  h(mest  men  that  the  designa 
of  the  dishonest  may  be  defeated. 

Some  of  the  eai^  acts  passed  upon  thla 
subject  were  held  unconstitutional  and  void 
by  the  Supreme  Courts  of  the  respective 
states  In  whitdi  they  were  pasaed;  bat  the 
objections  pointed  out  by  the  courts  in  those 
acta  have  been  corrected  in  the  later  laws 
enacted  on  thla  subject,  and  have  now  been 
held  constitutional  by  the  coarta  ot  the  same 
states  that  had  declared  tbe  earlier  acts 
unconstitutlonaL 

Block  &  Grlfl  v.  Schwarts,  27  Utah,  387, 
76  Pac.  22,  65  I»  B.  A.  308,  101  Am.  St  Bepu 
971,  1  Ann.  Cas.  650,  is  relied  on  by  respon- 
dent to  support  bis  contention  that  the  law  In 
question  In  the  case  at  bar  is  unconstitutional 
and  void.  In  that  case  the  statute  on  this 
subject  In  the  state  of  Utah  was  held  uncon- 
stitutional, but  that  statute  had  two  objec- 
tionable provisions  In  It  which  are  pointed 
out  by  Mr.  Justice  Bartch  In  his  ophiion  as 
follows : 

"tJnder  the  provisioDs  of  this  act  a  sale  of 
any  portion  or  all  of  a  stock  of  merchandiee, 
made  out  of  the  ordinary  course  of  trade,  by 
any  merchant  who  has  creditors  without  a  de- 
tailed inventory  made  at  least  five  days  before 
the  sale,  showing  the  cost  price  of  each  article, 
and  notice  of  the  proposed  sale,  the  cost  price, 
and  selling  price,  given  at  least  five  days  he- 
fore  the  sale  to  each  creditor,  is  not  only  fraud- 
ulent and  void,  but  also  renders  both  the  seller 
and  purchaser  guilty  of  misdemeanor,  and 
subjects  than  to  the  penalty  provided  u  the 
act  for  that  crime." 

And  in  the  oplniim  a  farther  objection  la 
stated  as  follows: 

"Now,  it  will  be  noticed  that  nowhere  in  its 
provisions  is  there  any  exemption  of  any  sale 
by  administrators,  executors,  trustees,  assignees 
for  the  benefit  of  creditors,  trustees  In  bank- 
ruptcy, or  public  officer!  acting  under  Judicial 
process.  There  being  no  such  exemption,  it 
would  seem  that  such  sales  of  merchandise  own- 
ed by  debtors,  made  by  persons  acting  in  a  fidu- 
ciary capad^  or  under  judidal  prooess,  must 
also  be  made  in  accordance  with  the  provisions 
of  the  act,  in  order  that  the  seller  and  pur- 
chaser may  avoid  tbe  penalties  provided.  It  is 
evident  that  such  a  law  would  not  only  deprive 
property  of  one  of  Its  chief  attributes,  but 
would  greatly  hamper  the  administration  of  es- 
tal:es  and  retard  the  enfordng  of  judicial  pro- 
cess." 

It  ia  not  probable  that  a  law  with  such 
drastic  and  unreasonable  provl^ns  as  the 
Utah  statute  had  would  ever  be  sustained 
by  any  court  It  Is  generally  conceded  that 
state  I:«gislatare6  have  the  right  to  enacf 
reasonable  laws  to  prevent  fraudulent  sales 
of  property  and  to  protect  creditors,  and 
that  thla  right  falls  within  the  general 
scope  of  police  power  will  not  be  denied. 
But  the  jfoMce  power  must  stop  where  it 
comes  against  the  prorlslau  of  tbe  Const!- 
tutlon.  It  must  be  «erdeed  for  a  reasonable 
and  beneficial  purpose  to  the  general  public 
or  to  a  special  class  of  business. 
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In  the  arllabas  ct  Hlrth-Krause  Ca  T. 
Oobm,  97  N.  E.  1  (177  Ind.  1.  Ann.  Cas. 
1914C  706),  which  la  a  case  decided  In  1812 
by  the  Supreme  Court  of  Indiana,  it  Is 
stated: 

"Acts  1909.  e.  49,  |  1.  making  a  sale  of  goods 
or  merchandise  in  bulk  void,  unless  in  the 
ordinarf  course  of  trade,  and  unless  an  inven- 
tory be  made  before  the  sale  showing  the  quan- 
tity of  the  goods,  and  the  cost  of  each  article, 
and  unless  the  purchaser  demand  and  receive 
from  the  seller  a  writteu  list  of  names  and  ad- 
dresses of  the  seller's  creditors,  with  the  amount 
of  indebtedness,  and  unless  the  purchaser  before 
taking  possession  shall  notify  personally  the 
creditors  named  in  the  list  or  known  to  him, 
of  the  proposed  sale,  and  the  price  and  condi- 
tions thereof,  is  a  proper  exercise  of  Che  state's 
police  power." 

In  Spurr  v,  Travla,  145  Mich.  721,  108  N. 
W.  1090,  116  Am.  St  Rep.  330,  9  Ann.  Cas. 
250,  which  la  a  leading  case,  the  Supreme 
Court  of  Michigan  held  that  the  "sales  In 
built"  statute  of  that  state  did  not  violate 
tbe  Constitution,  and  in  d^cusslng  that 
point  tbe  opinion  says: 

"Does  the  act  conflict  with  section  32  of  ar- 
ticle 6  of  the  Constitution?  It  may  be  con- 
ceded that  an  act  which  should  prohibit  the 
sale  of  property  of  any  character,  either  gener- 
ally or  for  a  stated  time,  without  any  adequate 
purpose  or  object,  would  constitute  such  an  in- 
ter&rence  with  the  property  and  liberty  of  the 
individual  ss  is  Inhibited  by  this  section.  The 
courts  have,  however,  never  treated  this  or  sim- 
ilar provisions  as  prohibitive  of  legislation  in 
the  exercise  of  the  police  power  which  regu- 
lates the  manner  of  the  use  or  disposition  of 
property,  even  though  a  temporary  inconven- 
ience may  be  suffered  by  the  owner." 

And  IQ  the  caae  of  Musselman  Grocer  Co. 
T.  Ktdd,  115  Hlcb.  478.  115  N.  W.  409,  the 
same  court  held  that  tbe  act  was  not  in 
conflict  with  any  of  the  provlalons  of  the 
Michigan  Constitution,  or  of  section  1  of 
the  fourtc^tb  amendment  of  the  Constitu- 
tion of  the  United  States.  The  plaintiff  in 
error,  being  dissatlsfled  with  the  decision, 
carried  the  case  to  the  Supreme  Court  of  the 
United  States,  which  In  1910  held  that  the 
Michigan  law  was  based  on  a  proper  and 
reasonable  classlflcatlott  of  business  and 
did  not  violate  the  fourteenth  amendment  to 
the  federal  Constitution.  Kldd  v.  Mussel- 
man,  217  U.  S.  461.  30  Sap.  Ct  606,  54  Ij.  Ed. 
839.  In  this  holding,  the  court  followed  Its 
previous  ruling,  made  in  the  case  of  I/emieux 
V.  Young,  211  U.  S.  489,  29  Sup.  Ct.  174,  63 
L.  Ed.  2Qo,  which  InvolTed  the  same  Ques- 
tion with  reference  to  a  similar  statute  of 
Connecticut  In  delivering  the  opinion  In 
Lendeux  v,  Toui%  supra,  Ur.  Juetloe  White 
said: 

"Tbe  Supreme  Court  of  Errors,  in  upholding 
the  validity  of  the  statute,  decided  that  the 
subject  with  which  it  dealt  was  within  the  po- 
lice power  of  the  state,  as  the  statute  alone 
sought  to  regulate  the  manner  of  disposing  of  a 
stock  in  trade  outside  of  the  regular  course  of 
business,  by  methods  which,  if  uncontrolled, 
were  often  resorted  to  for  the  consummation  of 
frand  to  the  injury  of  innocent  creditors.  Id 
considering  whether  the  requiremoiits  of  tbe 
statute  were  so  onerous  and  restrictive  as  to  be 
repugnant  to  the  fourteenth  amendment,  the 
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coort  said:  'It  does  not  seem  to  us,  either 
from  a  consideration  of  the  requirements  them- 
selves of  the  act,  or  of  the  facta  of  the  case 
before  us,  that  tbe  restrlcUoiu  placed  by  tiie 
Legislature  upon  sales  td  the  kind  in  question 
are  such  as  will  cause  such  serious  inconven- 
ience to  those  affected  by  them  as  will  amount 
to  any  unconstitutional  deprivation  of  property. 
A  retail  dealer  who  owes  no  debts  may  lawfully 
sell  his  entire  stock  without  giving  the  required 
notice.  One  who  is  indebted  may  make  a  valid 
sale  without  such  notice,  by  paying  his  debts, 
even  after  the  sale  is  made.  Insolvent  and 
fraudulent  vendors  are  those  who  will  be  chi^ 
affected  by  the  act  and  it  Is  for  the  protection 
of  creditors  against  sales  by  them  of  their  en- 
tire stock  at  a  single  transaction,  and  not  in 
the  regular  course  of  business,  tliat  its  provi- 
sions are  aimed.' " 

And  Mr.  Justice  White  further  said: 
"That  the  court  below  was  right  in  holding 
that  the  subject  with  whkh  the  statute  dealt 
was  within  the  lawful  scope  of  the  police  au- 
thority of  the  state,  we  think,  fa  too  clear  to 
require  discussion." 

We  think  the  foregoing  authorities  are  de- 
dfiive  as  to  the  first  point  aubmltted  by  ap- 
pellant, but  will  say  that  as  the  state  of 
Washington  has  a  law  substantially  like  ours 
on  this  subject,  and  as  the  same  question  was 
presented  to  the  Supreme  Court  of  that  state 
as  la  here  presented  in  the  caae  at  bar,  we 
refer  to  the  case  of  McDanlels  t.  Connelly 
Shoe  Co.,  80  Wash.  649.  71  Pac.  87,  60  U 
R.  A.  947,  94  Am.  8t  Rep.  889,  as  being  di- 
rectly ta  point  in  this  caae.  In  meeting  tbe 
objections  there  urged  to  the  Waahlngton 
law,  the  court  said: 

"The  first  objection  to  the  constitutionality  of 
tbe  act  is  that  ft  deprives  persons  of  their  prop- 
erty  without  due  proceaa  ox  law.  As  we  under- 
stand the  argument,  the  contention  is  not  that 
the  act  deprives  an  owner  of  property  of  his  day 
in  court,  where  bis  property  rights  are  Judicialiy 
called  in  question,  or  that  It  In  any  manner 
authorises  the  actual  physical  taking  by  one 
of  the  property  of  another,  but  it  is  that  as  the 
term,  'property/  in  legal  signification,  includes 
in  its  meaning  tiie  right  of  any  peraoh  to  pos- 
sess, nae,  enjoy,  or  dispose  of  a  thing,  the  act 
violates  the  Oonstitation,  Inasmuch  as  it  re- 
stricts tbe  right  of  an  owner  to  dispose  of  his 
property.  The  act,  it  is  true,  does  prohibit 
owners  of  certain  kinds  of  property  from  dis- 
posing of  it  in  a  particular  way,  without  com- 
plying' with  certain  conditions,  but  it  is  not  for 
that  reason  necessarily  unconstitotional.  While 
tbe  Legislature  may  not  constitutionally  de- 
clare that  void  which  in  its  nature  is.  and 
under  all  circumstances  must  be,  entirely  hon- 
est and  harmless,  yet  it  may,  nnder  its  police 
powers,  place  such  reasonable  restrictions  on 
the  right  of  an  owner  in  relation  to  his  prop- 
erty as  it  finds  necessary  to  protect  the  later- 
ests  of  the  public,  or  prevent  frauds  among  in- 
dividuals. If  this  were  not  so,  it  would  be  easy 
to  find  many  unconstitutional  acts  on  tbe  stat- 
ute books.  *  *  *  It  is  next  said  that  the 
act  violates  that  provision  of  the  Constitution 
which  prohibits  the  Legislature  from  granting 
to  a  class  of  citizens  privileges  and  immuni- 
ties which  upon  the  same  terms  shall  not  equal- 
ly belong  to  all  citizens ;  in  other  words,  it  is 
class  legislation.  In  Bedford  v.  Spokane  Street 
R.  Co.,  15  Wash.  41U,  46  Pac.  050,  we  held 
that,  where  a  law  is  uniform  so  far  as  it  op- 
erates, its  constitutionality  is  not  affected  by 
the  number  of  persons  witbin  the  scope  of  Its 
operation;  and,  applying  this  principle,  we  held 
in  Fitch  V.  Applegate,  24  Wash.  25,  64  Pac.  147, 
that  a  law  giving  laborers  in  certain  enumerat- 
ed industries  liens  upon  the  general  property  of 
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their  rmployers  was  coDstltutional.  fRie  tame 
principle  is  applicable  to  the  case  in  hand." 

In  deciding  the  question  as  to  the  consti- 
tutionality ot  the  law  of  thlB  state  regulating 
the  purchase,  sale,  and  transfer  ot  stocks  of 
goods,  wares,  and  merchandise  in  hulk,  and 
prescribing  penalties  for  the  violation  there- 
of, we  hold  both  by  weight  of  authority  and 
on  principle  that  said  law  Is  coustltutloiial 
and  valid,  that  it  is  not  repugnant  to  the 
Constitution  aa  daas  lef^alation,  and  that 
It  Is  a  proper  exerdae  of  the  police  power  of 
tbe  state. 

[2]  Coming,  now,  to  the  other  point  pre- 
sented by  the  appelant  to  reverse  Che  Judg- 
ment of  the  lower  court,  vIl,  that  the  flxtnrea 
of  a  merchant  are  in  effect  a  part  of  his 
goods,  wares,  and  merchandise,  or  stock  in 
trade,  and  that  said  statute  relating  to  sales 
In  bulk  of  such  merchandise  should  be  con- 
strued to  include  the  word  "fixtures"  by  im- 
plication: This  statute  is  clearly  in  deroga- 
tion of  the  common-law  rule,  in  that  it  pre- 
scribes conditions  and  restrictions  regarding 
tbe  sale  of  such  property,  for  under  the  com- 
mon law  a  person  could  sell  any  of  his  prop- 
erty at  such  time  and  in  such  manner  he 
might  choose,  without  notice  of  the  sale  to 
bis  creditors  or  any  other  person,  and  with- 
out doing  the  things  prescribed  by  said  stat- 
ute. Statutes  of  this  kind  should  not  be  ex- 
tended by  Implication  to  supply  words  that 
would  bring  subjects  into  the  purview  of  the 
statute  not  specifically  found  there  and  not 
within  its  spirit  or  intention.  Can  the  word 
"fixtures"  be  supplied  to  this  statute?  Is 
It  germane  to  the  scope,  meaning,  and  pur^ 
pose  of  the  statute? 

We  think  not  The  Standard  Dictionary 
defines  "fixture"  as: 

"An  article  of  a  personal  op  chattel  nature 
affixed  to  tbe  freehold  by  a  tenant,  and  remova- 
ble bv  hira,  if  it  can  be  taken  away  without  ma- 
terial injury  to  the  realty,  aa  gas  fixtures  in  a 
residence,  counters,  shelving,  and  store  fixtures 
in  a  mercantile  house,  or  machinery  or  appara- 
tns  in  trade  and  manufactures." 

And  Bouvler'B  Law  Dictionary  defines  "flx- 
tore"  as: 

"Anything  affixed  or  attached  to  a  building, 
and  used  in  oonoection  with  it,  movable  or  im- 
movable. Whenever  the  appendase  is  of  aucb 
nature  that  it  is  not  part  or  parcel  of  the  build- 
iufc.  bat  may  be  removed  without  injury  to  the 
bnilding,  then  It  la  a  movable  fixture,  and  does 
not  pass  witiioat  conveyance  to  tha  freehold." 

Now,  we  tblnk  that  noder  these  deflnittons 
it  would  do  vtolenciB  to  the  clear  meaning 
and  Intent  of  tfala  statute  to  read  tbe  word 
"fixtnres"  Into  It  "MerchandlBe"  Is  Oeflned 
by  Webebof  as: 

"Objecta  ot  commerce:  whatever  la  usually 
boaght  and  sold  in  trade  or  market  by  mer- 
chants." 

We  think  that  merchandise,  aa  used  in  this 
statute,  must  be  construed  to  mean  such 
things  as  are  usually  bought  and  sold  by  mer- 
ctiants.  Merchandise  meaus  something  that 
Is  sold  every  day,  and  Is  constantly  going  out 
of  the  store  and  being  replaced  by  other 
goods ;  but  the  fixtures  are  not  a  part  of  the 
trade  or  bnslneaa.  Tbey  are  not  sold  In  tbe 


ordinary  trade  as  goods.  Th^  remain  from 
year  to  year.  The  merchant  could  not  dis- 
pose of  them  as  long  as  he  remains  In  busi- 
ness. It  is  true  that  shelvtog,  counters, 
drawers,  tables,  and  many  other  things  are 
necessary  in  order  to  conduct  the  business 
of  the  retail  merchant,  and  so  are  delivery 
wagons  in  tbe  larger  towns  to  deliver  goods* 
and  clerks  to  sell  the  goods,  and  so  is  a 
house  or  room  in  which  to  keep  them;  but 
tbe  clerks  are  not  part  of  the  goods,  wares, 
or  merchandise,  and,  though  the  business 
cannot  be  conducted  without  a  house  or  place 
to  keep  and  display  the  goods,  the  house  or 
the  room  where  they  are  sold  is  not  a  part 
of  the  goods,  wares,  and  merchandise. 

In  Kolander  v.  Dunn,  9G  Hlnn.  422,  104  N. 
W.  371,  it  was  held  that: 

"Under  chapter  291,  p.  357,  Laws  1S99,  the 
sale  of  the  stock  of  merchandise  was  presumed 
to  be  fraudulent  and  void,  but  that  act  has  no 
application  to  the  sale  of  fixtures." 

In  Gallus  v.  Elmer,  193  Mass.  106,  78  N.  E. 
772,  8  Ann.  Cas.  1067,  It  is  held  that: 

"As  used  In  the  Massachusetts  statute  prohib- 
iting sales  in  bulk,  except  when  made  In  the  or- 
dinary course  of  trade,  tbe  phrase  'stock  of 
merchandise'  is  applicable  only  to  the  articles 
which  tbe  seller  keeps  for  sale  in  the  ordinary 
course  ot  his  buuness,  and  is  not  applicable  to  a 
storekeeper's  Sxturfls.** 

In  Lee  v.  Glllen  ft  Boney,  90  Neb.  730,  ISl 
N.  W.  278,  It  was  held  that: 

"Section  6048.  Ann.  St  1909,  commonly  call- 
ed the  'Bulk  Sales  Law,'  relates  only  to  mer- 
chandise kept  for  sale  'in  the  ordinary  course 
of  trade  and  in  the  regular  and  usual  prosecu- 
tion of  business,  and  does  not  apply  to  fixtures 
or  a  manufacturer's  stock  of  raw  materials 
used  by  himself,  and  not  kept  or  offered  tor 
sale  in  the  ordinary  course  of  trade," 

It  is  suggested  that  to  make  the  law  apply 
to  fixtures  as  well  as  to  the  goods  would 
strengthen  the  retail  merchant's  credit  Per- 
haps it  would,  and  it  might  also  strengthen 
his  credit  to  make  it  include  all  bis  other 
personal  property,  or  bis  store  building  If  he 
ovraed  it  or  his  farm ;  but  that  is  Ijeyond  the 
scope  and  reasonable  purpose  of  the  law, 
which  is  not  primarily  to  strengthen  the  re- 
tailer's credit  but  to  make  him  pay  his 
honest  debts. 

A  very  peculiar  feature  of  this  case  is 
that  the  complaint  does  not  charge  that  the 
goods,  wares,  or  merchandise  were  sold  to 
respondent  Buhl,  but  in  effect  claims  that  he 
should  pay  for  them  because  be  bought  the 
fixtures,  and  this  theory  of  the  case  would 
make  the  goods,  wares,  and  merchandise  a 
part  of  the  fiaiurea.  Instead  of  tbe  fixturea 
being  a  part  of  the  goods.  We  bardly  think 
this  is  permissible. 

Having  thus  decided  that  the  *points  re- 
lied on  by  appellant  to  reverse  the  Judgment 
against  It  are  not  well  taken,  we  hold,  there- 
tore,  wltb  the  lower  court  that  said  com- 
plaint does  not  state  a  cause  of  action  against 
respondent  Buhl. 

The  Judgment  must  be  affirmed,  wiQi  costs 
In  favor  of  respondeut 

SULLIVAN,  a  J.,  concora. 


Digitized  by  Google 


10 


144  PAOIFIC  S&POBTEB 


<K.H. 


STATE  T.  KLLISON.   (No.  1694.) 
(Sapreme  Court  of  New  Mexico.  Oct.  27, 1914.) 

(SyUabut  by  t\e  Oovrt.) 

1.  Witnesses  (|  287*)  —  Rsdibect  Examina- 
tion— COXPLAINTS  BT  PBOSECUTBIX. 

In  a  prosecution  for  rape,  when  details  of 
die  woman's  complaints  to  others  have  been  elic- 
ited on  cross-examioatiOD,  these  details  may  be 
more  fully  developed  on  redirect  examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  930,  1000-1002;  Dec  DiiTl 
287.*] 

2.  Criminal  Law  (|  366*)  —  Bapb  (S  48»)  — 
Res  Gest*— Complaint  bt  PsosEcuxaix, 

The  complaints  of  an  ontraffed  female  may, 
or  may  not,  be  a  part  of  the  res  geste  of  the 
offense.  The  fact  that  the  details  of  a  com- 
plaint are  elicited  from  an  outraged  child  by 
questions  does  not  necessarily  rob  it  of  its  vol- 
untary character.  In  this  case  the  recital  of 
this  child  prosecutrix  to  her  mother  and  others 
within  10  minutes  after  the  commission  of  the 
offense,  although  given  in  response  to  qoestions,- 
fteld  to  be  voluntary  and  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  85  806,  811,  814,  319.  820; 
Dec.  Dig.  I  S66;*  Bape,  Gent  Dig.  H  ^-69; 
Dec,  Dig.  J  48.*] 

8.  Cbiminal  Law  (|  47S*)— Expkbt  Twan- 

HOKT— ADHieSIBILITT. 

A  physician  testiSed  as  an  expert  that  the 
oidinary  male  organ  could  produce  such  a  con- 
dition as  was  found  present  in  the  prosecutrix. 
Held,  the  evidence  was  properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  1060 ;  Dec.  Dig.  |  473.*] 

4.  OBXiaifAt,  Law  (|  687*)— Refusal  to  Re- 
OPSN  Case. 

Defendant  eloeed  Us  ease  without  testify- 
ing, and  the  prosecution  dismissed  three  wit- 
nesses held  in  reserve  for  rebuttal  of  his  testi- 
mony who  had  left  town.  fDie  next  morning 
defendant  moved  to  reopen  the  case  for  the  pur- 
pose of  testifying.  Held,  the  court  properly  re- 
fused to  reopen  the  case  under  the  circum- 
stances. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1621,  16^71626;  Dec;  Dig. 
I  687.*] 

5.  Criminal  Law  (I  758*)— RsruaAi.  of  Di- 
rected Vebdict--Gboohd8. 

A  motion  for  an  instructed  verdict  based 
upon  an  erroneous  view  of  the  law.  was  proper- 
ly overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  M  1713,  1727-1739 ;  Dec.  Dig. 

6.  WiTNBssBs  {%  351*)  —licpEACHMEMT— Foun- 
dation—Rebuttal. 

Where  no  foundation  for  impeachment  of  a 
witness  is  laid  on  cross-examination,  impeach- 
ing evidence  in  rebuttal  is  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  il  1160,  llfil ;  Dec.  Dig.  %  851.*] 

7.  CaiimiAL  Law  (|  796*)— Instbuction*- 
Penalty. 

Under  a  statnte  jpreecrihing  a  certain  pen- 
alty for  a  certain  offense,  it  is  not  necessary 
for  the  court  to  inform  the  juiy  as  to  the  stat- 
utory penal^;  the  sole  question  for  the  jury 
being  whether  the  defendant  is  guilty  or  not 
guilty. 

[Ed.  Note.— For  other  cases,  see  Gi^inal 
Law,  Cent.  Dig.  H  1928-1034;  Dec.  Dig.  % 
796.*] 


8.  Criuzhal  Law  ({  823*)  —  IjCBTBUCrxoNi  — 

CONSTBUCTION  TOOETHBB. 

Instructions  to  the  jury  are  to  be  consid- 
ered as  a  whol^  and  where,  so  considered,  they 
fully  protect  the  defendant,  he  cannot  com- 
plain. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Law,  Cent  Dig.  U  1992-19D5r81S8;  Dec.  Dig. 
{  «».*] 

9.  CBiuiirAX.  Law  (|  1038*)— Affkal— PBBS- 

ENTATION  BeL0W--ObjECTZ0H  TO  INBTBUO- 
TION. 

Where  an  assignment  of  error  presents  an 
objection  to  an  instruction  to  this  court  which 
was  never  presented  to  the  court  below,  the 
p«T^  can  have  no  relief  here. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  %  2646;  Dec.  Dig.  I  1038.*] 

10.  Cbiuinal  Law  ({  561*)  —  "Reasonable 
Doubt.*' 

A  definition  of  a  "reasonable  doubt"  in  the 
following  terms:  "A  reasonable  doubt  is  such 
a  doubt  as  would  cause  a  reasonable  and  pru- 
dent man  to  pause  and  hesitate  to  act  In  the 
graver  and  more  important  affairs  of  life,  but 
a  reasonable  doubt  la  not  merely  a  possibility 
of  innocence,  nor  a  speculation  as  to  the  inno- 
cence of  the  defendant  not  arising  out  of  the 
evidence  in  the  caoe  or  the  want  of  It" — KtM 
to  be  unobjectionable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  1267;  Dec.  Dig.  |  561.* 

For  other  definitions,  see  Words  and  Phrases, 
B^rst  and  Second  Series,  Reasonable  Doubt.] 

U.  Cbihinai.  Law  (|  1064*)— Apfbai^Pbes- 
bntation  Below— Objection  to  Instbuc- 
TioN— Motion  fob  New  Tbiae.. 

An  objection  to  an  instruction  not  carried 

forward  in  the  motion  for  a  new  trial  presents 

no  question  tor  review  here. 
[Ed.  Note. — For  other  cases,  see  Criminal 

Law,  Cent  Dig.  H  2676-2684;   Dec.  Dig.  f 

1064.*] 

12.  Rape  (i36*\— FbEBmanoKS— Failusi  xo 

Make  Outcbt. 

Failure  to  make  outcry  by  a  female  does 
not,  as  a  matter  of  law,  raise  a  presumption 
that  no  outrage  was  committed.  The  most  that 
can  be  said  of  it  is  that  it  le  a  circumstance  for 
the  consideration  of  the  jury  in  determining  the 
truth. 

[Ed.  Note.— For  other  eases,  see  Bape,  Qtaat. 
Dig.  11  46,  47 ;  Dec.  Dig.  |  36.*] 

13.  Rape  ^  54*)  —  Subfioiewct  of  Fboof — 
UncobbOiBobatbd  Tbstimont  of  Pbosecv- 
tbix. 

Independent  of  statute,  a  man  may  be  con- 
victed of  rape  upon  the  uncorroborated  evldoice 
of  a  strumpet  or  a  girl  under  10  years  of  age. 
New  Mexico  cases  reviewed. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  S8  83,  84 ;  Dec.  Dig.  |  64.*] 

14.  Gbiminal  Law  ((  1178*)^AMZGnHEifT8 
OF  Ekbob— Abandonment. 

Asrignments  of  error  ^ot  argued  win  not  be 
eonridered. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  30U-3013 ;  Dec.  Dig.  |  117&*] 

(Addiiwnal  ByUahiu  ly  Editorial  Stalf.) 

15.  Cbiminax,  Law  (|  1172*)  —  Appeal — In- 
STBucTioNs  Favorable  to  Accused. 

Accused  could  not  complain  on  appeal  of 
an  instruction  on  reasonable  doubt  auuiorixing 
his  acquittal  on  doubts  raised  otherwise  than 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  3128,  3154-3167,  8159- 
3163,  8169 :  Dec.  Dig.  |  1172.*] 


•For  other  cases  see  same  topic  and  secUon  NUHBBR  U  Dmt.  Dig.  A  Am.  Dig.  Ksy-No.  Series  ft  Bsp'r  Indexes 
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10.  BaFB  (I  B4*)— lyaiBPCTIOW— COHPUJWTB 

BT  FBOSKClTTBtX. 

An  instrnction  that  if  proBecOtiix  told  her- 
mother  and  others  of  the  ansault  at  the  earliest 
0Dp<Hrtunit7,  this  wonid  corroborate  her  testi- 
miimj  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Bape,  Oent 
Dig.  H  83.  84;  Dee.  Dig.  |  H.*] 

17.  Rape  ({  7*)— BuEHsim  of  Omsss. 
Penetration,  however  slight,  is  sufficient  to 

omstitQte  rape. 

[Ed.  Note.— For  other  cases,  see  Bape.  Cent 
Dig.  I  7 ;  Dec  Dig.  |  7.*1 

18.  Rafk  (i  13*)— "Statutobt  Rape"— What 

ConSTXTUTES. 

In  "statutory  rape,"  where  tiie  (^«nse  con- 
liitB  in  having  sexual  intercourse  with  a  female 
luder  statatory  ace,  the  ofEense  may  be  either 
vlth  or  without  the  female's  consent. 

[Ed.  Note.— For  otiier  cases,  see  Bap«»  Cent. 
I%.|12;  Dec  Dig.  I  IS.* 

Fot  other  definitions,  see  Words  and  Phrases, 
lint  and  Second  Series,  Bape.] 

Appeal  from  District  Court,  Cbaves  Coun- 
ty ;  John  T.  McClure.  Jndge. 

A.  Giilson  was  conTlcted  ot  rape,  and  ap- 
peals. AflQrmcd. 

W.  W.  Gatewood,  of  Roswell,  tor  appel- 
lant Ira  I4.  Crimaliaw,  Asst  Atty.  Qm.,  for 
tbe  Stata 

Parker,  J.  The  appeOant  was  tried  and 
oonvicted  tot  a  vlolatlou  of  section  1095,  C. 
U  1S97,  wlili^  Is  as  follows: 

"If  any  person  shall  unlawfully  and  carnally 
know  and  abuse  any  female  child  under  the  age 
of  ten  years  he  shall  be  punished  bT  imprison- 
ment In  the  cotmty  Jafl  or  territorial  priscm  for 
life" 

It  appears  from  the  record  that  tbe  pros- 
ecatrlz  is  a  little  girl  nine  years  of  age. 
On  Sunday  morning.  May  12,  1912,  sibi- 
lant engaged  the  attention  of  this  child  proa- 
ecntrix  in  tbe  lobby  of  the  hotel  by  acts  of 
TCBtrUoQulsm.  Some  time  thereafter,  on 
the  same  day,  before  dinner,  proseentrlx  as- 
cended to  tbe  second  .floor  of  the  botel  for 
the  purpose  of  goings  to  her  room,  and  in 
tbe  hallway  met  tbe  appelant,  wbo  request- 
ed candy  of  her.  She  replied  that  she  did 
not  have  candy,  bat  had  salted  peanuts,  and 
gave  him  some.  Thereupon -he  took  bold  of 
het  arm,  caressed  ber,  led  her  Into  a  seclad- 
ed  part  of  the  hallway,  and  then  pushed  ber 
into  Us  room  and  locked  the  door.  He  sat 
on  the  bed  and  placed  the  little  girl  there  on 
Us  lap.  WltboQt  nracb  delay  he  pxqwred 
Unumf.and  tbe  Uttle  girl  for  smial  inter- 
oourae  and  then  aecompUahed  hit  purpose. 
Immediately  after  being  released  from  his 
embrace,  and  as  soon  as  she  oonld  effect  her 
escape,  she  ran  from  tbe  room  where  she 
had  been,  and  ran  aooss  the  haUway  to  ber 
own  room  wbicb  was  occnpled  by  herself 
and  twin  slstttr.  She  immediately  locked  tbe 
door.  The  proeecntriz  then  dlvnUped  some  of 
tiie  detaDs  of  the  crime  In  respraue  to  qoes- 
tloiiB  as  to  why  she  bad  locked  tbe  door,  to 
her  twtai  sls^,  and  a  Uttle  playmate  and  a 
lady  who  was  cbambermaid  In  tbe  hotel. 


This  Information  was  divnlged  within  10 
minutes  from  the  time  the  act  occurred. 
The  chambermaid,  upon  hearing  some  of  the 
details,  directed  tbe  girls  to  their  mother. 
The  details  were  there  related  in  part  to 
tbe  mother  by  the  prosecutrix.  A  physical 
examination  of  the  prosecutrix  that  day  re- 
vealed signs  of  an  act  of  rape.  The  defend- 
ant did  not  testify.  He  produced  evldenoe 
of  good  reputation,  and  evidence  of  the  size 
of  bis  genital  oi^;an,  and  that  he  could  not 
hare  done  the  act  charged  without  having 
caused  more  damage  than  was  apparent  on 
the  person  of  the  prosecutrix.  There  was 
no  denial  that  he  was  at  tbe  hotel  at  the 
hour  the  crime  was  alleged  to  have  been 
committed;  there  was  no  evidence  Uiat  be 
did  not  go  upstairs,  as  stated  by  the  prose- 
cutrix, and  no  direct  evidence  that  he  did 
not  commit  the  crime  charged.  Appellant 
closed  his  case  without  testifying  In  his  own 
behalf,  and  then  sougbt  to  reopen  the  case 
for  tbe  purpose  of  testifying,  whidi  ai^li- 
catlon  was  refused  by  the  court,  on  account 
of  the  absence  of  witnesses  for  the  state,  who, 
when  the  case  was  dosed,  had  been  excused 
by  tbe  district  attorney  from  further  attend- 
ance and  wbo  had  left  town. 

[1]  1.  Appellant  assigns  error  on  the  ground 
that  the  details  of  the  complaint  of  the 
prosecutrix  to  her  mother  and  others  of 
the  alleged  outrage  upon  ber  was  allowed  to 
be  given  In  evidence.  It  appears  from  an  ex- 
amination of  tbe  record  that  on  direct  exam- 
ination of  tbe  prosecutrix  no  details  of  ber 
complaint  as  to  the  alleged  assault  were  de- 
veloped. Tbe  examination  was  devoted  to 
the  demonstration  of  the  fact  that  she  made 
complaint  shortly  after  tbe  alleged  assault 
On  cross-examination,  however,  many  of  the 
details  ot  ber  complaint  to  ber  mother  and 
others  wtfe  developed.  Thereupon,  upon  re- 
direct examination  by  tbe  state,  these  de- 
tails were  more  clearly  developed.  Under 
such  circumstances,  appellant  can  have  no 
exceptitm.  It  would  be  a  strange  doctrine 
that  a  defendant  may  ask  for  the  details  of 
a  complaint  made  by  a  prosecutrix  in  such 
cases,  develop  sucb  portions  thereof  as  be 
m^  desire^  and  then  close  the  montti  of  the 
prosecntion,  often  thereby  leaving  the  wit- 
ness in  an  embarrassed  or  discredited  atti- 
tude before  the  jury.  This  would  violate  tbe 
fundamental  rules  of  evidence,  designed  as 
tbey  are  to  elicit  tbe  truth.  That  after  de- 
tails of  complaints  in  snch  cases  have  been 
developed  on  cross-examination  they  may  be 
fully  deTel<bd  on  redirect  see  Territory  v. 
itfaldonado,  0  N.  M.  628  633,  58  Pac  300; 
State  V.  Fowler,  13  Idaho,  317,  89  Pac  757 ; 
note  to  Rogers  t.  State,  88  Ark.  451,  115  S. 
W.  166.  41  L.  B.  A.  (N.  S.)  857-886 ;  1  Mc- 
Clain,  Cr.  Law,  |  456 ;  4  Chamberlayne,  Mod. 
Law  £v.  S  3039. 

An  interesting  discussion  of  tbe  prin<dplea 
Ttsfou  which  evidence  ot  complaints  made  by 
an  outraged  female  are  admissible  is  to  be 
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found  la  2  WlKmon  <n  Evldaice,  U  1134- 
1140.  He  says: 

"There  are  three  possible  priDcipleB,  weU 
enoQgh  established  otherwise,  upon  which  such 
evidence  can  be  offered :  0)  Ai  an  explanation 
of  a  self-contradiction;  (2)  as  a  corroboration 
b7_  other  similar  statements,  under  the  present 
principle;  (3)  as  a  res  gestje  declaratfon  ex- 
cepted under  the  hearsay  rule."   Id.  S  1184- 

'^'Now,  when  a  woman  chances  a  man  with  a 
ra^  and  testifies  to  the  details,  and  the  accus- 
ed dmiu  the  act  itself,  its  very  commission 
thus  coming  into  issue,  the  circumstaDces  that 
at  the  time  of  the  alleged  rape  tile  woman  said 
nothing  about  it  to  anybody  constitutes  in  ef- 
fect a  self-contradiction  of  the  above  sort  It 
was  entirely  natural,  in  this  situation  above 
all  others,  that  she  should  have  spoken  out. 
That  she  did  not,  that  she  went  about  as  if 
nothing  had  happened,  was  in  effect  an  asser- 
tion that  nothing  violent  liad  been  done.  *  *  * 
Ab  a  pecoliarity,  therefore,  of  this  kind  of  evi- 
dence, it  is  only  just  that  the  prosecution  should 
be  allowed  to  forestall  this  natural  assumption 
by  showing  that  the  woman  was  not  silent,  i.  e., 
that  a  complaint  waa  In  fact  made."  Id.  S 
1130, 

In  regard  to  tlie  second  principle  he  saysi 
"The  details  of  the  statement  are  admissible. 
Since  the  purpose  is  to  show  that  she  tells  the 
same  story  as  on  the  »:tand,  the  whole  of  the 
complaint  as  made  by  ber,  with  its  terms  and 
details,  is  to  be  received,  and  not  the  mere  fact 
of  the  complaint  *  •  *  According  to  the 
general  theory  of  corroboration  by  similar  state- 
ments, there  must  be  some  kind  of  impeachment 
before  the  other  statement  can  be  offered. 
*  *  *  The  kind  of  impeachment,  therefore, 
which  will  be  sufficient  to  admit  the  rape  com- 
plaint will  depend  on  tlie  view  taken  of  the  gen- 
eral principle  in  the  partienlar  Jurisdiction." 
Id.  8  1188. 

Under  the  third  principle  be  Bays: 
"One  of  the  exceptions  to  the  hearsay  rule 
permits  the  spontaneous  declarations  of  a  per- 
son suddenly  excited  by  an  extrinsic  occurrence 
to  be  admitted  as  hearsay  testimony.  The  dec- 
larations of  a  woman  under  the  fright  of  a  sud- 
den assault  have  been  regarded  by  some  courts 
as  recelTable  under  this  oception/*  Id.  i  1139. 

H9  sammarlzeB  tlie  doctrine  as  follows: 
"1.  The  fact  of  tiie  complaint  is  always  and 
legitimately  admissible  under  the  first  theory 
above.  (2)  The  details  are  legitimately  receiva- 
ble under  either  the  second  or  the  third  theory; 
but  the  .third  has  little  vogue,  while  ^e  second 
is  widely  accepted.  Each  has  its  own  logical 
requirements,  different  from  the  other.  (3)  Both 
the  first  and  the  second  theories  may  be  accept- 
ed without  conflict  In  most  jurisdictions,  the 
first  theory  is  used  to  admit  uxe  fact  of  com- 
plaint, and  then  the  second  theory  is  invoked  to 
admit  the  details;  and  this  is  proper  if  the 
conditions  of  the  second  theory  are  observed." 
Id.  §  1140. 

[2]  2.  Counsel  urges  that  the  complaints 
were  Inadmissible  for  two  reasons,  viz.:  (1) 
They  were  made  in  answer  to  questlona  and 
were  consequently  not  voluntary;  and  (2) 
they  were  not  made  under  such  circumstanc- 
es as  to  be  a  part  of  the  res  gestae.  The  sec- 
ond point  Is  easily  disposed  of.  The  com- 
plaint of  the  outraged  .woman  may  be  or  may 
not  be  part  of  the  res  gestae.  When  they 
are,  they  may  be  given  in  evidence  with  all 
the  details.  There  the  fact  speaks  through 
the  person  acting.  But  more  often  the  com- 
plaint must  necessarily  not  be  a  part  of  the 
res  gestse,  and  must  be  a  mere  narration  of 
past  events,  In  which  case  It  la  admissible 


on  an  entirely  different  principle,  u  pointed 
out  b7  Mr.  lyicmore,  snpia. 

As  to  the  first  obJectiDn,  abore  noted*  coun- 
sel for  appellant  cites  several  cases,  bat  an 
examination  of  these  cases  wlU  dlsdose  Uiat 
tt^  have  no  appllcatlML  In  People  t.  Wil- 
mot,  139  CaL  103,  72  Foe  838,  the  witness 
was  asked  on  direct  exandnatlon: 

"Did  she  say  whether  or  not  this  defendant 
had  had  sexual  intercourse  with  her?'  Over 
objection,  the  witness  answered ;  "She  did  speak 
about  it  Q.  Did  she  say  tiiat  he  had?  A.  She 
did  Ba.y  that  he  bad  on  tiie  9th  of  May." 

In  this  case  the  details  were  developed  on 
direct  examination  which  was  contrary  to 
all  of  the  authorities. 

In  Cunningham  v.  People,  210  lU.  410,  71 
N.  E.  880,  the  recital  made  to  the  probation 
oflScer,  three  weeks  after  the  occurrence,  was 
held  not  to  be  a  complaint  because  the  girl 
did  not  in  fact  complain,  had  never  mention- 
ed the  matter  to  her  mother,  but  was  giving 
a  mere  recital  without  complaint 

In  State  t.  Bebb,  125  Iowa,  494,  101  N. 
W.  189,  the  girl  did  not  complain  to  any  one 
for  four  months,  and  then,  npon  the  insist* 
ence  of  her  grandmother,  made  explanation 
of  her  pregnancy  by  aocuSLng  the  defendant. 
The  court  said: 

"It  was  an  explanation,  therefore,  and  not  a 
complaint  any  more  ttian  was  her  statement 
made  to  the  grand  jury  npon  which  the  indict- 
ment against  the  defendant  was  predicated." 

In  State  T.  Pollard,  174  Mo.  607,  74  S.  W. 
969,  the  girl  did  not  complain,  but  an  ac- 
count of  the  afEair  waa  extracted  frmn  her 
by  a  friend  at  a  time  too  remote  to  be  a  part 
Gt  the  res  gestse,  and  the  statement  was  held 
to  have  been,  on  that  ground,  ernneously  ad- 
mitted. This  case  would  seem  to  be  -ont  of 
line  with  the  cnrnent  anfhoil^  as  Intimat- 
ing, If  not  deciding,  that  a  c(nnplaint  of  a 
prosecutrix,  to  be  admissible^  most  be  a  part 
of  the  res  gestse. 

Gounscd  oltea,  also.  State  r.  Peres,  27 
Mont  3S8,  71  Pac.  162,  bnt  It  Is  an  anthor- 
Ity  against  the  contention  mada.  There  ttae 
little  girl  was  outraged  on  Friday,  and  on 
Monday  following  cried  and  was  nervous  at 
school,  and  was  in  the  same  otradltlon  on 
Tuesday,  and  on  Wednesday  told  her  teacher, 
at  the  teacher's  request  to  know  what  was 
troubling  tiHe  gin.  The  court  held  the  state- 
ment to  be  a  complaint;  and  to  be  not  Invol- 
untary. 

The  tme  rale  on  ttie  sobjeet  of  complaint 
seems  to  be  well  stated  in  State  t.  Dudley, 
147  Iowa,  640,  126  N.  W.  812: 

"Bnt  the  circumstance  that  her  statements 

were  in  response  to  questions  did  not  necessarily 
rob  them  of  their  character  as  complaints. 
•  *  •  When  an  outrage  Is  committed  on  a 
female,  the  instincts  of  her  nature  prompt  her 
to  make  Imown  her  wrongs,  and  to  seek  sym- 
pathy and  assistance.  It  is  the  natural  enres* 
sion  of  her  feelings,  and  is  received  in  evidence 
as  tending  to  corroborate  her  credibility.  *  •  * 
Of  course  answers  to  questions  involuntary  in 
diaracter  are  not  to  be  regarded  as  complamts, 
but  as  mere  recitals  of  what  is  claimed  to  have 
hapiipnpd.  •  •  •  But  the  prosecutrix  waa 
laboring  under  no  comp ulsion*  and  her  aianntr 
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IS  disclosed  by  Bishop's  testlmODT  vaB  studi  as 
to  indicate  that  she  was  giving  free  expression 
to  the  indigQit;  and  wrong  which  had  been  done 
her.  The  court  lightly  received  the  evidence ; 
the  circamstaiices  being  for  the  jary's  consid- 
eration in  detennining  what  weight  sbpuld  be 
given  it.'* 

The  principle  upon  which  these  complaints 
are  to  be  admitted  is  that  no  self-respecting 
woman,  after  an  outrage  of  this  kind,  can 
refrain  from  proclaiming  the  same  to  some 
friend,  and  from  seeking  euch  aid  and  com- 
fort as  the  circumstances  will  admit  of.  If 
she  remains  silent,  except  in  exceptional  dr- 
comstances,  the  Inference  is  strong  tliat  the 
ontrage  was  not  in'  fact  committed.  It  is 
In  anticipation  of  these  inferences  that  she 
may  rebnt  the  same  on  direct  examination 
b7  giving  In  erldeiioe  tbe  fact  of  Iter  cchd- 
plaint. 

[II]  In  Btatntorr  rape,  wbere  the  off^iae 
ccnsists  in  having  eexnal  Intercourse  with  a 
female  under  statutory  age,  the  offense  may 
be  either  with  or  without  the  female's  con- 
sent In  fact  If  wltliout  her  consent,  the 
principle  above  stated  would  seem  to  fully 
apply.  If  with  her  consent,  then  the  ques- 
tl<ui  as  to  whether  the  statements  are  volun- 
tary or  not  most  frequently  arises.  If  a  fe- 
male under  statutory  age  in  fact  consented 
to  tbe  act,  and  has  In  fact  no  complaint  in 
taer  heart  against  the  man,  and,  at  the  In- 
sistenccf  of  relatives  to  account  for  ber  con- 
dition, accuses  some  man  of  tbe  act,  ber 
statements  most  be  of  little  or  no  probative 
Talne,  and  are  not  sanctioned  by  the  above 
principle  They  do  not  spring  from  the  o^^ 
raged  feelings  which  a  good  woman  must 
have  under  aach  clrcumstaaces.  They  often 
most  be  untrue,  designed  to  eosnare  some 
available  victim  for  an  enforced  matrimony. 
In  tbe  case  of  a  cMld.  as  in  this  instance, 
still  other  considerations  come  In  view.  The 
true  moral  aspect  of  the  subject-matter  may 
be  only  dimly,  at  least  not  fully,  understood 
by  the  victim.  She  may  not,  in  tbe  absence 
of  acute  pain  or  discomfort,  feel  moved  to 
complain  of  the  outrage  and  she  may  only 
show  excitement,  strange  or  unusual  actions, 
or  other  manifestations,  the  direct  effect  of 
tbe  diabolical  act  which  has  been  committed 
against  ber.  She  feels  that  some  terrible 
evil,  has  overtaken  her,  but  its  true  charac- 
ter Is  not  fully  understood.  Can  It  be  said 
that  under  the  circumstances,  a  statem^t 
made  to  her  mother,  sister,  or  friend,  In  an- 
swer to  Inquiries  to  account  for  her  unusual 
manifestations,  and  without  threat  or  com- 
pulsion, is  iBTolnntary?  We  think  not,  and 
so  hold. 

The  whole  doctrine  is  founded  upon  the 
idea  that  a  woman  will  naturally  do  and 
act  in  a  certain  way  under  such  drcnm- 
stances.  If  she  remains  silent,  her  sUenoe 
amounts  to  an  act  Inconsistent  with  her  state- 
ment cbaiiJng  rape,  and  noden  the  <diarge 
doubtful.  What  a  woman  would  naturally 
do  or  say  under  sndi  dzcomstancea  must  de- 
pend npoa  ker  ase^  temper,  moral  chasaete^ 


Intelligence,  or  perhaps  other  charact^lstlcs, 
as  well  as  her  surroundings.  A.  cranplaint  ob* 
tained  from  a  child  by  questions  may  be  en- 
tirely voluntary,  while  a  complaint  obtained 
from  a  mature  woman  in  the  same  manner 
might  be  entirely  Involuntary.  The  question 
is,  always,  Did  the  woman  intentionally, 
wUllngiy,  and  without  compulsion  complain! 
And  in  this  case  this  child  ran  firom  the 
room  where  she  had  been  assaulted,  ran  in- 
to her  own  room,  and  locked  the  door.  Her 
twin  sister  asked  her  why  she  had  locked  the 
door,  and  she  finally  told  taer  sister  and  a 
little  playmate,  and  within  10  minutes,  she 
says,  sought  her  mother,  although  at  the 
chambermaid's  Bnggestl<m,  and  told  her  a 
few  details,  and  shortly  thereafter,  at  the 
request  of  the  mother  to  know  if  she  had 
told  all,  she  fully  disclosed  the  details  of  the 
crime.  Such  a  complaint,  under  such  circum- 
stances, by  a  child,  is  a  voluntary  complaint. 

Counsel  assign  error  for  failure  to  strike 
out  tbe  same  class  of  testimony,  and  of 
course  they  will  be  overruled  for  the  reasons 
above  pointed  out. 

[3]  3.  A  physician  was  testifying,  and  the 
following  occurred: 

"Q.  Would  the  ordinary  male  produce  such  a 
coZKiiti(ni  as  you  found  in  (the  girl),  could  an 
ordinary  male  adult  produce  such  a  condition 
as  you  found  with  bis  peals  in  a  girl  nine  years 
old?   A.  It  could." 

Counsel,  after  objections  to  the  question 
and  answer  on  some  more  general  ground, 
further  objected  as  follows: 

"Our  objection,  further,  is  that  It  is  not  found- 
ed on  facts  proven  in  the  case:  First,  It  is 
not  founded  <m  the  size,  the  r^tiva  nie,  of 
tbe  organ  ttt  tbe  male  In  this  case,  or  tliat  the 
question  is  not  founded  on  tbe  size  or  relative 
size  of  the  female  organ  in  this  case." 

Counsel  for  appellant  argues  and  cites 
authority  to  the  effect  that  It  Is  Incompetent 
for  an  expert  to  testify  that  a  certain  con- 
dition was  produced  by  a  certain  Instru- 
ment or  act.  Both  the  argument  and  the 
authorities  are  Inapplicable.  This  witness 
did  not  testify  that  the  condition  which  be 
found  in  tbe  girl  was  caused  in  any  particu- 
lar way.  He  merely  testified  that  the  condi- 
tion could  have  been  caused  by  such  means. 
We  see  no  objection  to  this  evidence. 

Counsel,  however,  by  the  latter  objection 
above  quoted,  raised  an  Interesting  question, 
but  they  do  not  argue  It  here,  or  cite  author- 
ity. It  Is  this:  To  what  extent  dom  the  in- 
fereuce  of  regularity  and  uniformity  avoid 
the  necessity  of  proof  of  individual  charac- 
teristics of  body  or  mind? 

Mr.  Chamberlayne  says  on  this  subject: 

"There  is,  however,  frequently  found  a  strong 
element  of  actual  probative  force  in  cimnection 
with  the  phi^sical,  mentml  or  moral,  attributes 
of  homan  beings.  Each  individual  possesses  or 
Is  possessed  by  the  ordinary  physical,  mental 
or  spiritual  qualities  by  which  men  as  a  class 
are  generally  influenced."  2  Chamberlayne, 
Mod.  L.  Ev.  1  1060,  citing  Holeombe  r.  State, 
6  Ga.  App.  47,  62  &  B.  647. 

And  in  9  Bncy.  of  Bv.  894,  It  Is  said; 
"In  the  abmtce  of  droumstsnces  shcrwiBg  the 
contxary,  a  perw»  ia  pretntaed  to  ba  in  tbe  po»^ 
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seBslon  pt  their  normal  faculties  of  the  mind  and 
botfy"  (citing  Green  t.  Bo.  Pac.  Co.,  122  Oal. 
568,  66  Pa&  677). 

In  Harris  t.  Ogden  Steam  Laundry  Ca,  39 
Utah,  486,  444,  U7  Pac.  at  700,  704  (Ann. 
Caa  1918G.  96),  it  la  said: 

"It  is  a  preaumption  of  law  of  aniTersal  appli- 
cation that  individuals  of  both  sexea  are  pre- 
sumed normal  so  far,  at  least  ai  natural  func- 
tions of  the  body  or  oigans  are  concerned,  until 
the  contrary  is  made  to  appear.** 

As  before  -stated,  this  proposition  la  not 
argued  by  counsel,  and  would  be  Improper, 
perbapa,  for  the  court  to  attempt  to  define 
the  exact  limits  ot  iXa  application. 

[4]  4.  The  case  was  formally  closed  by 
both  sides  without  the  defendant  havings  tes- 
tified In  his  own  bdtalf.  Tbe  following 
morning  the  defendant  moved  to  reopen  the 
case  so  that  be  might  testify.  The  motion 
was  upon  the  ground  that  the  defendant  bad 
yielded  to  the  advice  <tf  his  counsel  on  tbe 
errenlng  previous,  but  upon  more  mature  re- 
flection overnight  he  had  condnded  that 
such  course  wonld  V6  prejudicial  to  him. 
Thereupon  tbe  district  attorney  objected  for 
the  reason  that  when  the  case  was  dosed  he 
had  dlschaiged  three  witnesses  hdd  by  bim 
for  rebuttal  of  defendant's  testinMmy,  that 
they  had  left  Roswell  on  the  train,  and 
that  their  whereabouts  were  unknown.  The 
court  denied  the  application  for  that  reason. 
It  is  conceded  that  the  court's  action  rested 
in  discretion.  It  Is  claimed  that  there  was 
an  abuse  ot  discretion  amounting  to  error.' 
'  We  do  not  so  understand  the  record.  The 
trial  Judge  had  opportunity  to  observe  the 
defondant,  to  feel  and  sense  the  atmosphere 
of  the  defense,. as  well  as  the  prosecution, 
and  to  know  better  than  we  can,  whether  tho 
application  was,  In  foct,  made  in  good  faith. 
And  even  if  it  was  in  |;ood  faith,  so  far  as 
defendant  was  concerned,  it  amounted  sim- 
ply to  a  statement  that,  in  defendant's  opin- 
ion, as  a  matter  of  tactics  his  counsel  had 
made  a  mistake  In  {kersuadlng  him  not  tx»  tes- 
tify. His  counsel  did  not  claim  or  admit 
that  they  had  made  a  mistake,  but  they 
merely  presented  his  claim  to  that  effect 
Defendant  did  not  say  In  his  motion  that 
he  had  facts  In  his  possession  which  the 
jury  ought  to  know,  in  order  to  arrive  at 
the  truth.  He  simply  said  In  effect  that  he 
ought,  in  his  <vlnlon,'  to  testify  in  the  case 
for  fear  of  adverse  inferences  to  be  drawn 
by  the  jury  from  his  failure  so  to  do.  But 
even  if  the  application  bad  been  in  form  cal- 
culated to  move  the  court* a  discretion,  still 
he  was  proposing  to  put  the  state  at  great  dis- 
advantage on  account  of  the  absence  of  wit- 
nesses. In  snch  case,  the  fault  was  his, 
and  he  must  suffer  the  consequenoea.  To 
hold  otherwise  would  be  to  allow  defendants 
to  jock^  for  place,  to  put  tactics  above  the 
truth,  and  to  consign  Justice  to  Ignominious 
defeat.  Tbe  dlsnetttm  of  tbe  court  •  vras 
properly  exercised.  . 

[I]  5.  This  caae  presets  a  record  in 
marked  contrast  to  that  In  State  v.  Oarda, 


143  Pac.  1012  (No.  1660),  recently  decided. 
In  the  Garda  Case  the  defense  relied  upon 
tbe  simple  statemoit.  In  tbe  motttm  for  a 
new  trial,  that  the  verdict  was  contrary  to 
tbe  evidence,  never  having  moved  for  an  In- 
stmcteid  verdict  On  the  contrary,  in  tills 
case,  at  the  dose  of  the  state's  case,  defend- 
ant moved  for  a  directed  verdict,  and  dis- 
tinctly pointed  out  ttie  reason  therefor,  and 
preserved  Uie  same  In  full  detail  In  the  mo> 
tlon  for  a  new  trial.  This  Is  as  It  sbonld  be, 
and  preserves  the  point  for  review  here.  Un- 
fortunately for  the  defoodant  however,  the 
point  is  not  well  taken,  nie  motion  for  an 
instructed  verdict  was  based  entirely  upon 
the  proposltlfm  ttiat  tbB  cwnplalnt  ot  the 
prosecatrtx,  bdug  made  In  response  to  ques- 
tions, was  not  la  fact  a  cnnplalnt,  and  tor- 
nlahed  no  comAKiration  of  her.  nils  was  a 
mistaken  view,  as  before  seen. 

Ooiinsel  points  out  several  features  of  the 
evidoice  whldi  It  is  claimed  by  him  dfflnon- 
strate  that  the  verffict  Is  not  supptoted  by 
any  sufBcient  evidence^  It  will  be  sufficient 
to  say  In  this  connection  that  we  have  care- 
folly  enmlned  all  ot  tbe  evidence,  and  It 
produce  np<m  our  minda  exactly  the  contrary 
eflPect  from  that  which  counsel  extracts  from 
the  same. 

[I]  6.  Oounsd  sought  to  elidt  from  a  for- 
mer waiter  at  the'  hotd  that  It  was  the  cus- 
tom ot  the  fattier  of  tbe  glH  to  keq;»'iMNistl- 
tutea  In  tin  hotel  wllldi  be  and  the  girl's 
mother  were  keeping..  ISw  evidence  vras  ex- 
cluded on  the  objection  of  the  district  at- 
tomey.  The  offter  was  made  for  tbe  pur- 
pose of  refleetlng  on-'tbe  eredlbllUv  aa  wlt- 
nessea  ot  the  father  and  mother  of  the  girl. 
No  fonndatlon  had  been  laid  npop  cn»8«c- 
amlaatlon  for  the  proof.  Bvea  If  admissible 
at  all,  this  fact  authorized  Ita  exduslon. 
Tbe  evidence  was  incompetent  for  another 
reason,  vis.,  it  tended  to  show,  not  general 
rotation  for  bad  moral  character,  but 
specific  acte  of  immorality. 

[7]  T.  Counad.  complains  of  tiie  acUim  of 
the  court  In  giving  Ite  third  Instruction. 
The  stetuto  under  which  this  prosecution  was 
instituted  has  been  heretofwe  quoted.  Tita 
Instruction  complained  <tf  is  as  followa: 

"It  any  person  shall  nnlawfally  and  carnally 
know  and  abuse  any  female  child  under  the  coe 
of  ten  years,  he  shall  be  punished  as  provided  oy 
law." 

The  pdnt  Is  made  that  it  was  error  not  to 
inform  the  Jury  that  tibe  punishment  prescrlli- 
ed  by  law  was  Imprisonment  for  life.  No 
authority  is  dted,  and  we  are  at  a  loss  to 
understand  the  coutentlmi.  In  this  jurisdic- 
tion the  Jury  have  noQilng  whatever  to  do 
witb  the  questkm  of  punishment  Sections 
1189  and  8406,  C.  L.  1897.  The  sole  question 
Is  whether'  Uie  detaidant  is  guilty  or  not 
guilty  ot  tbe  diarge.  It  was  no  omcem  of 
tbe  Jury  what  punishment  the  law  prescribed. 

[I]  8.  Appellant  comidalns  of  instructions 
Nos.  0  and  10,  in  whldi.  respectively,  are 
defined  the  words  "carnally,  know"  and 
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"abuse."  Counsel  argues  tliat  these  two  In- 
stractJom  antborized  the  Jury  to  convict  ii 
they  believed  tbe  defendant  "abnsed"  the 
child,  although  they  might  not  believe  he 
"carnally  knew"  her.  This  is  a  mistake.  In 
Instruction  No.  4,  the  court  plainly  instruct- 
ed the  Jury  that  the  defendant  must  both 
"camnlly  know"  and  "abase"  the  girl  before 
he  could  be  convicted. 

[I]  9.  In  Instruction  No.  11,  the  court  in- 
structed the  jur^-  that  the  defendant  could 
not  be  convicted  upon  the  uncorroborated 
evidence  of  the  prosecutrix,  but  that  he  might 
be  convicted  upou  her  testimony  and  corrobo- 
rating facts  and  circumstances  testified  to  by 
other  witnesses.  Hie  Instruction  was  ex- 
cepted to  In  general  terms,  without  specify- 
ing the  error  complained  of.  In  the  motion 
for  a  new  trial  appellant  complained  of  the 
instruction  because  it  was  in  words  not  the 
most  favorable  to  the  defendant.  In  this 
court,  however,  the  appellant  for  the  first 
time  complains  of  the  Instruction  as  invad- 
ing the  province  of  the  Jury  by  assnming 
facte  (that  there  were  corroborative  facts  and 
circumstances),  and  entirely  abandons  his 
theory  set  out  in  his  motion  for  a  new  trial. 
In  this  way  appellant  presents  a  question  to 
this  court  which  has  never  been  decided  by 
the  court  below,  and  upon  the  authority  of 
Territory  v.  West,  14  N.  M.  546,  99  Pac.  843, 
the  objection  Is  not  available. 

[li]  10.  Appellant  complains  of  Instructlou 
No.  S,  which  directs  the  Jury  that  they  must 
believe  from  the  evidence  beyond  a  reason- 
able doubt  In  the  trutti  of  each  of  the  mate* 
rial  allegations  of  the  indictment,  and  If  they 
liave  a  reasonable  doubt  as  to  the  truth  of 
any  of  such  allegations,  it  wlU  be  their  dnty 
to  acquit  the  defendant  Be  excepted  to  this 
instruction  in  general  terms  without  point- 
ing out  any  alleged  error.  In  the  motion  for 
a  new  trial,  the  objection  to  this  instruction 
is  in  general  terms  without  pointing  out  any 
specific  error.  In  this  court  the  objection  to 
this  instruction,  suggested  here  for  the  first 
time,  is  that  the  instruction  authorized  the 
finding  by  the  Jury  not  based  upon  proof. 
We  fail  to  understand  this  argument  The 
instruction  given  required  the  Jury  to  find 
the  guilt  of  the  defendant.  If  at  all,  upon 
proof.  It  did  authorize  them,  perhaps,  to 
acquit  the  defendant  by  reason  of  considera- 
tlons  other  than  proof,  because  it  omitted,  in 
tbe  latter  half  d  the  instruction,  to  require 
the  Jury  to  found  any  doubt  they  might  have 
of  defendant's  guilt  upon  the  proofs  in  the 
c&Be.  This  rendered  the  Instruction  more 
favorable  to  the  defendant  than  he  was  enti- 
tled to.  He  certainly  is  not  entitled  to  com- 
plain of  such  an  luBtmctlon.  Territory  v. 
Oallegoa,  17  N.  M.  409,  130  Pac.  246. 

[li]  IL  In  instruction  No.  12,  the  court 
instructed  the  Jury  that  if  the  proaecntrix 
told  her  mother  and  others  of  the  assault  up- 
on her  at  the  earliest  opportunity,  then  this 
would  be  a  corroborative  circumstance,  tend- 


ing to  sustain  the  truth  of  her  statements  as 
made  upon  tbe  stand.  The  exertion  to  the 
Instruction  Is  in  general  terms,  and  tbe  al* 
leged  error  In  the  Instruction  Is  not  pointed 
out  In  the  motion  for  a  new  trial  tbe  ob- 
jection to  the  Instruction  Is  pointed  out  as 
consisting  In  the  fact  that  the  prosecutrix 
must  not  only  have  told  her  mother  and  other 
persons,  but  in  order  to  be  a  corroborating 
circumstance  she  must  have  made  a  com- 
plaint to  her  mother  or  other  persons,  and 
that  the  complaint  must  be  a  spontaneous 
outburst  of  enraged  feeling  and  must  have 
been  voluntarily  given.  In  this  court  the  ob- 
jection to  the  instruction  is  put  upon  an  en- 
tirely ditferent  ground,  viz.,  that  tbe  question 
whether  testimony  is  corroborative  or  not  Is 
a  question  for  the  Jury,  and  their  province 
must  not  be  Invaded  by  the  court  and  that 
the  corroboration  must  be  by  extrinsic  evi- 
dence, by  independent  evidence.  No  such 
question  was  presented  to  the  trial  court, 
and  of  course  the  error,  if  it  was  error,  Is  not 
available  here. 

Tbe  Attorney  General  dtes  Territory  v. 
Edie,  6  N.  M.  555,  30  Pac  851,  as  authority 
for  the  correctness  of  the  Instruction  as  giv- 
en, with  which  we  agree.  If  the  question 
were  before  this  court  therefore  we  would 
hold  tbe  instructlou  to  be'correct 

[1 7]  12.  The  court  instructed  in  Instmctlon 
Na  16  as  to  the  extent  of  tlie  penetration  nec- 
essary to  conatltate  carnal  knowledge.  The 
defendant  excepted  to  the  instruction  on  the 
ground  that  the  degne  of  penetxatlon  was 
not  pr<verly  explained  to  the  Jury.  In  the 
motlmi  for  a  new  trial  he  objected  to  the 
Instmction  em  the  gnnind  that  the  court  had 
told  the  jury  that  poietratlon,  however 
slight,  was  Bofflcient  to  cmstitute  the  of- 
fratse.  In  tlUs  court  the  (AJectifm  to  the  In- 
struction Is  ttut  It  tailed  to  define  the  word 
"penetration."  It  thus  appears  that  an  en- 
tirely different  question  la  presented  from 
any  that  was  presented  in  tbe  court  b^w, 
and  as  we  have  btfore  seen,  audi  a  question 
is  not  available  In  this  court  under  such 
drcumstances.  Tbo  d^endant  failed  to  re- 
quest of  the  court  an  instruction  defining 
penetration,  and  of  course  he  cannot  com- 
plain here.  State  r,  Clprlano  Oarda  et  al., 
143  Pac.  1012,  decided  this  term.  The  In- 
struction as  to  the  degree  of  E>^etratIon  was 
correct.   2  Bishop's  New  Crlm.  L.  S  1132. 

13.  We  are  at  a  loss  to  understand  the  ob- 
jection to  the  fifteenth  Instruction.  Tills 
Instruction  required  the  Jury  to  believe  be- 
yond a  reasonable  doubt  that  penetration  had 
occurred;  otherwise  they  were  to  acquit 
Tbe  court  in  other  parts  of  the  instructions 
required  the  Jury  to  find  all  the  material  al- 
legations of  the  Indictment  to  be  sustained  by 
the  evidence  beyond  a  reasonable  doubt 

[10]  14.  Objection  la  made  to  the  definition 
of  reasonable  doubt  In  the  nineteenth  In- 
structioo.  It  was  slvea  lu  the  following 
language: 
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"A  teasoDBble  donbt  fs  mch  a  donbt  as  wonid 
cttose  a  reasonable  and  prudent  man  to  pause 
and  hesitate  to  act  in  the  graver  and  more  im- 
portant affairs  of  life,  but  a  reasonable  doubt 
IB  not  mcrel;  a  possibility  of  innocence,  nor  a 
■peculation  as  to  tbe  innocence  of  the  defendant 
not  arising  out  ct  tbe  eridence  In  the  case  or 
the  want  of  it" 

We  see  no  objection  to  thlH  Instruction.  A 
much  less  comprehen^Te  one  was  sustained 
In  Cbavez  v.  Territory,  6  N.  M.  455-463,  30 
Pac.  903.  Tbe  Instnictlon  is  sanctionect  on 
authority  in  Brickwood's  Sackett  Ins.  |  2647. 

[11]  15.  Objection  ia  made  to  the  twaity- 
fourth  instruction,  which  submitted  to  the 
jury,  with  the  instruction,  tbe  indictment 
"for  your  guidance  as  to  the  Issues."  The 
exception  to  this  Instruction  was  general  and 
spedfled  no  grounds.  This  objection  is  dot 
carried  forward  into  the  motion  for  a  new 
trial,  and  hence  presents  no  Question  for  re- 
view here.  U.  S.  v.  Cook,  15  N.  M.  127,  103 
Pac.  305;  Duncan  t.  Holder,  15  N.  M.  323. 
107  Pac.  685;  Stat©  v.  Garcia,  decided  this 
term. 

[1 2]  16.  Appellant  complains  of  the  refusal 
of  the  court  to  give  his  third  and  fifth  re- 
guested  instructions.  He  complains  of  the 
refusal  to  give  other  instructions  requested, 
but  does  not  argue  the  questions,  and  tbey 
may  be  dlsmiased  from  farther  considera- 
tion. 

Requested  Instruction  No.  3  is  as  follows: 
"If  the  jury  believe  from  the  evidence  that 
at  the  time  of  tbe  alleged  rape  other  people 
were,  at  the  same  time,  in  the  same  house,  who 
might  easily  have  beard  her  had  she  made  any 
outcry,  and  that  she  in  fact  made  no  outcry  at 
the  time  it  is  alleged  tliat  the  defendant  was 
committing  the  crime  as  alleged  in  tbe  indict- 
ment, tiieae  facts  will  tend  to  raise  a  presomp- 
tion  that  no  rape  was  committed  upon  her  at 
the  time." 

As' to  this  Instruction  it  may  be  said  that 
It  was  properly  refused  because  it  Is  errone- 
ous as  a  matter  of  law.  Failure  to  make 
outcry  in  a  case  like  this,  where  there  was 
no  excessive  force  used,  and  where  the  girl 
was  of  such  tender  years  as  not  to  appreciate 
fully  what  was  being  done  to  her,  does  not 
raise  a  presumption  that  the  act  was  not 
committed.  She  may  have,  in  fact,  consent- 
ed in  so  far  as  she  was  capable  of  so  doing. 
The  most  that  can  be  said  of  the  failure  to 
make  outcry  in  such  a  case  is  that  it  is  a 
drcumstance  for  the  consideration  of  the 
Jury  in  determining  tbe  truth  as  to  whether 
sexual  intercourse  was  had  by  the  parties. 
A  case  cited  by  counsel  (State  t.  Hagerman, 
47  Iowa,  151)  has  no  application.  In  the 
first  place,  It  does  not  decide  what  it  is  cited 
for,  and  in  the  second  place,  In  that  case,  as 
near  as  cftn  be  ascertained  from  the  opinion, 
force  was  used.  In  such  case  the  court  says 
the  better  practice  is  to  call  the  attention  of 
the  Jury  to  the  fact  of  outcry,  or  al)srace 
of  It 

t«]  17.  In  Instructions  Nos.  11  and  12, 
giren  by  the  court,  be  directed  the  Jury  that 
the  defendant  could  not  be  convicted  upm 
the  uncorroborated  evidence  of  the  prosecu- 


trix, and  farther  Instructed  that  If  the  Jury 
believed  that  the  prosecutrix  told  her  moth- 
er or  other  persons  of  the  assault  ui>on  her 
at  the  earliest  opportunity,  this  fact  would 
constitute  corroboration  of  her  testimony. 
In  requested  Instruction  No.  5,  counsel  for 
defendant  took  the  position  that  likewise  the 
testimony  of  the  prosecutrix  must  be  cor- 
roborated,  but  that  such  corroboration  must 
be  of  such  character  as,  standing  alone  and 
without  the  aid  of  the  testlinony  ot  the  pros- 
ecutrix, tends  to  connect  the  defendant  witb 
the  commission  of  the  crlm& '  In  otber  worde^ 
the  proposition  was  advanced  that  corrobo* 
ration  must  come  from  some  other  source 
than  the  prosecutrix  herself,  and  that  con- 
sequently her  own  complaint  would  not  be 
a  corroboratloii.  Counsel  cites  authority  to 
that  effect  from  the  states  of  Washington, 
Iowa,  and  Nebraska.  See  State  Stewart 
52  Wash.  01,  100  Pac.  1^  17  Ann.  Cas.  4U ; 
State  V.  Simmons,  62  Wash.  132,  100  Pac 
269 ;  Mott  T.  State.  83  Neb.  226,  118  N.  W. 
461;  State  r.  Balston,  139  Iowa,  44.  116  N. 
W.  10S8.  The  Attorney  General  bas  raised 
in  this  court  no  question  In  regard  to  the 
proposition  ttiat  the  testimony  of  the  prose- 
cutrix in  cases  of  this  kind  requires  corrobo- 
ration. It  thus  appears  that  a  mistaken  view 
of  the  law  was  taken  by  the  court  below,  and 
by  counsel  for  appellant  and  the  Attorney 
General  in  this  court  The  testimony  of  a 
prosecutrix  In  cases  of  this  kind  requires  no 
corroboration.  Corroboration  Is  required  In 
many  of  the  states  by  statute.  But  In  the 
absence  of  a  statute  a  man  may  be  convicted 
of  rape  on  the  uncorroborated  testimony  of 
a  strumpet  or  he  may  be  convicted  on  the 
uncorroborated  testimony  of  a  girl  below 
10  years  of  age.  2  Bishop's  New  Crim.  Proc 
g  968;  10  Ency.  Ev.  600  ;  3  Wigmore  on 
Ev.  8  2061 ;  4  Elliott  on  Ev.  S  3102 ;  33  Cyc 
1495;  Trimble  t.  Ty.,  8  Ariz.  273,  71  Pac 
932;  Peckham  v.  People,  32  Colo.  140,  75 
Pac.  422;  Barnett  t.  State,  83  Ala.  40.  3 
South.  612;  State  t.  Dusenberry,  112  Mo. 
277,  20  S.  W.  461;  State  t.  Lattln,  29  Conn. 
380. 

In  this  connection  we  have  re-examined  all 
of  the  New  Mexico  cases.  In  Territory  v. 
Edie,  6  N.  M.  555,  30  Pac.  851,  it  was  held, 
among  other  things,  that  a  woman's  com- 
plaint at  the  earliest  opportunity  was  a  cor- 
roborating circumstance,  tending  to  sustain 
the  truth  of  her  statements  on  the  stand. 
This  case,  unless  to  be  departed  from,  for 
which  we  see  no  reason,  Is  authority  tor  the 
Instructions  given  in  tbe  case  at  bar. 

In  Territory  v.  Maldonado,  9  N.  M.  629, 
58  Pac.  350,  the  court  held  that  the  complaint 
giving  the  details  of  the  outrage  could  not 
be  given  In  evidence  in  the  first  Instance. 

In  Mares  t.  Territory,  10  N.  M.  770,  65 
Paa  165,  some  language  Is  used  which  might 
be  considered  as  supporting  the  doctrine 
that  corroboration  is  required  in  all  casea. 
In  Qiat  caae  it  waa  said; 
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"We  are  of  the  opinion  fiiat  tb«re  U  not  niffl- 
cieQt  evidence  on  the  part  of  the  prosecution  to 

justify  this  conviction.  Then  should  be  some 
corroborating  evidence  or  circumstance,  how- 
ever slight,  or  a  reasonable  probability  of  the 
troth  of  the  assault,  to  Jiutify  a  verdicrt  of 
Si^ty.  There  is  not.  In  the  whole  case,  any 
corroborating  evidence,  nor  a  single  corroborat- 
iog  circunistance,  and  the  probability  of  the 
coDuniBBion  of  the  alleged  offense  is  so  far  out- 
side  of  the  domain  oC  reas^oi  that  there  was 
absolutely  nothing  for  the  consideration  of  the 
jury  except  the  bare  Improbable  statement  of 
the  proeecutrii." 

lu  that  case  there  was  an  entire  absence 
of  timely  complaint,  entire  absence  of  proof 
of  resistance  or  force,  the  place  was  a  pub- 
lic place,  and  the  room  In  full  view  of  the 
street,  and  no  outcry  was  made.  All  of  the 
circumstances  not  only  failed  to  corroborate 
the  witness,  but  they  all  tended  to  contradict 
her,  and  rendered  it  highly  improbable  that 
the  offense  was  committed.  We  do  not  in- 
terpret the  case  as  laying  down  an  absolute 
rale  of  law  that  a  prosecutrix  must  be  cor- 
roborated In  all  instances.  If  she  tells  the 
truth,  the  surrounding  circumstances  come 
to  her  aid  and  support  naturally  and  auto- 
matically. If  she  lies,  manufactures  a  story, 
she  can  seldom,  If  ever,  close  all  the  avenues 
against  detection  and  consequent  overthrow. 
The  bald  statement  of  a  w(»nan  in  this  re- 
gard mast  necessarily  be  connected  with  some 
surrounding  circumstance  which  either  tend 
to  support  or  to  contradict  her.  She  must 
bare  been  at  the  place  designated  by  her. 
The  man  most  have  been  there,  She  must 
retire  from  the  place,  and  she  most  account 
eireumstantiaUj  for  these  circumstances,  or 
Aer  statement  ordinarily  will  receive  no 
credence  by  reastmable  men.  She  cannot 
aeparate  herself  from  these  circumstances  if 
fihe  would,  and  they  are.  when  showD,  cor- 
roboration of  her  statements,  or  a  contradic- 
tiou  of  the  same.  This  is  all  that  Is  decided 
by  the  court  in  Mares  v.  Territory,  supra. 
In  tliat  case,  the  dicumstances  shown  all 
Rcmtradlcted  the  prosecutrix,  so  that  there 
waa  such  a  irant  of  substantial  evidence  as 
to  require  a  discharge  of  the  detmdant 

In  State  v.  Alva.  134  Fa&  209,  it  was  aa- 
snmed  by  this  court,  hut  not  decided,  that 
corroboration  was  necessary,  but  we  held  in 
that  case  simply  that  the  prosecutrix  was 
oozTobotated. 

It  is  of  course  true  that  in  a  sense  the 
testimony  ct  a  prosecntrix  must  be  corrobo* 
rated.  That  Is.  it  must  bring  together  a 
nnmber  of,  sarKnmding  facts  and  drcum- 
Btancea  which  coincide  with  and  tend  tb  es- 
tablish the  troth  of  her  testimony*  Without 
such  sorroundlng  facts  and  drcnnurtancee, 
the  bald  statement  uaA  charge  of  a  woman 
against  a  man  would  be  so  dsroid  of  testl- 
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monlal  value  as  to  render  It  nnworthy  of 
belief,  and  to  cause  it  to  fall  to  meet  the  ze- 
qulrements  of  the  law,  namely,  erldoioe  of 
a  substantial  character.  In  this  sense  there 
must,  of  course,  be  corroboration.  In  8<xne 
of  the  states,  by  reason  of  the  terms  of  the 
statute,  corroboratlott  must  come  from  some 
outside  source  In  the  form  of  testimony  <it 
an  ind^>eDdent  character,  discouDected  from 
the  testimony  of  the  prosecutrix.  It  la  not 
in  this  sense,  in  this  jurisdiction,  that  the 
prosecutrix  must  be  corroborated.  It  thus 
appears  that  the  controversy  between  the 
court  and  counsel  as  to  whether  the  com- 
plaints of  the  prosecutrix  were  corroboration 
becomes  immaterial.  The  instruction  of  the 
court  gave  the  defendant  more  than  he  was 
entitled  to  have  in  the  way  of  protectlm,  in 
requiring  the  testimony  of  the  prosecutrix 
to  be  corroborated.  If  the  court  erroneously 
instructed  that  corroboration  might  consist 
In  the  proof  of  complaints  made  by  the  pros- 
ecutrix to  her  mother  and  others,  the  error 
was  harmless,  because  no  corroborati<m  of 
her  was  required.  The  question  for  the 
Jury  was,  Did  the  defendant  commit  the 
crime  as  charged?  If  they  believed  the  evi- 
dence of  the  prosecutrix,  they  were  author- 
ized to  do  so,  and  convict  upon  it  with  or 
without  corroboration. 

As  before  stated.  In  many  of  the  states 
they  have  statutes  requiring  corroboration. 
It  may  be,  taking  Into  consideration  the  char- 
acter of  the  offense,  the  ease  with  which  It 
may  be  charged,  and  the  charge  maintained, 
the  difficulty  of  disproving  the  same,  so 
often  pointed  out  in  the  cases,  that  it  is  a. 
wise  legislative  provision  to  require  corrobo- 
ration. The  fact  remains,  however,  that  we 
have  no  such  legislation. 

[14]  18.  The  remaining  assignments  are 
not  argued,  and  wUl  not  be  discussed. 

In  conclusion  we  wish  to  say  that,  owing 
to  the  severity  of  the  punishment  fixed  by 
the  taw  for  this  offense,  the  inherent  im- 
probability of  the  commission  of  such  an 
offense  upon  a  little  girl  by  any  sane  and 
reasonable  man,  the  danger  of  mistake  in 
such  cases,  together  with  the  Insistence  of 
counsel  In  their  exhaustive  briefs,  we  have 
been  more  than  usually  careful  in  the  ex- 
amination of  the  record.  We  have  deter- 
mined, as  before  seen,  that  no  errors  of  law 
were  committed  by  the  court  which  are  be- 
fore us  for  examination,  if,  indeed,  any  were 
committed.  This  examination  of  the  record 
has  convinced  us  of  the  guilt  of  the  defend- 
ant of  this  horrible  outrage,  and  we  un- 
hesitatingly affirm  the  Judgment;  and  it  is 
so  ordered. 

ROBERTS.  C  Jp,  and  HANNA,  J.,  concur. 
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BBYN0LD8  r.  UORTON.   (No,  798.) 
(Sapreme  Court  of  Wyoming.   Nor.  16,  1014.) 

1.  Appkal  AMD  Ebbob  (f  778*)— DisuisaAi^ 
Waiveb  bt  Stipuution. 

Uefeudant  in  error,  who  failed  to  file  any 
motion  to  dismiss  tbe  proceedings  ia  error  while 

Elaintlff  in  error  was  in  default  in  filing  bis 
riei;  and  who  bad  stipulated  in  writing  for 
an  extension  of  thv  time  for  filing  the  brief, 
could  not  be  permitted  to  invoke  tbe  rule  re- 
quiring brief*  to  be  filed  within  a  certain  time, 
ai  hli  written  itlpulation  was  a  waiver  of  the 
default. 

[Kd.  Note.--For  other  cases,  see  Appeal  and 

Error.  Cent.  Dig.  ||  SloiiSlOS-SllD ;  Dec. 
Uig.  1^  773.»] 

2.  Appeal  aud  Bbbob  (1  77S^Bbzb»—Ju- 

bx8  diction. 

Tbe  failure  to  file  and  lerre  a  brief  with- 
in the  time  reqoired  by  the  rules  of  the  Supreme 
Court  is  not  Jurisdictional,  and  may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  8104.  810&-3110;  Dec. 
Dig.  j  773.*]  , 

8.  Appeal  and  Ebbob  (|  027*)— DiBHiaaAic 

Failube  to  File  Tbanscbipt. 

Neither  under  rule  of  court  nor  under 
Oomp.  St.  1910,  S  5114  requiring  plaintiff  in 
error  to  61e  with  his  petition  in  error  an  appli- 
cation for  an  order  requlrinR  the  clerk  off  the 
district  court  to  transmit  to  the  Supreme  Court 
all  thfl'origioal  papers  and  a  duly  authenticated 
transcript  of  all  such  entries  of  record  as  he 
may  desire,  and  requiring  tbe  clerk  of  the  dis- 
trict court  to  comply  therewith,  Is  the  clerk's 
failure  to  do  so  ground  for  dismissal. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  2744-2749,  8126;  Dec. 
Dig.  I  e27.*i 

4.  Appeal  and  Bbbob  (|  564*)— DiaHUSAir- 

Bill  of  ExcKPTiONe. 

The  failure  to  file  a  bill  of  exceptions  con- 
talnioR  a  motion  for  a  new  trial  Is  not  ground 
for  dismiatial  where,  before  the  bearing  thereon, 
a  proper  bill  of  exceptions  was  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S(  2472-2477;  Dec  Dig.  { 
554.*] 

Error  to  District  Court,  Niobrara  County ; 
William  C.  Mentxer.  Judge. 

Action  between  William  Beynolds  and 
John  Morton.  Judsmsnt  tor  Morton,  and 
Be>-nolds  brings  error.  Motion  to  dismiss 
denied. 

Allen  G.  Fisher  and  WtUlam  P.  Booney, 
both  of  Chadron,  for  plaintiff  in  error.  Nor- 
ton &  Hasens,  of  Casper,  for  defendant  In 

error. 

BEARD,  J.  This  case  Is  before  the  court 
at  this  time  on  tbe  motion  of  defendant  In 
error  to  dtsiuiss  tbe  proceedings  in  error  for 
tbe  reasons:  (1)  That  plaintiff  in  error  tailed 
to  file  bis  brief  within  tbe  time  required  by 
tbe  rules  of  this  court;  (2)  that  he  has  failed 
to  cause  tbe  original  papers  in  tbe  case  to  be 
sent  up  to  this  court,  properly  authenticated 
as  required  by  tlie  rules;  (3)  that  he  failed 
to  have  sent  up  a  properly  authenticated 
transcript  of  the  Journal  entries  in  said 
cause;  <4)  that  no  bill  of  exceptions  has 
been  filed  containing  a  motion  for  a  new 


trial,  and  that  the  errors  assigned  are  only 
such  as  can  be  assigned  as  groonds  fiw  a  new 
trial  in  tbe  court  below. 

[1.2]  Tbe  petition  In  error  was  filed  April 
9,  1914.  The  time  for  filing  brief  on  behalf' 
of  plaintiff  In  error  therefore  expired  June  8, 
1914.  No  brief  was  filed  within  that  time; 
but  on  July  6,  1914,  tbe  attorneys  for  tbe  re- 
spective parties  entered  Into  a  written  stipu- 
lation extending  the  time  for  i^aiutiff  tat  er- 
ror to  file  and  serve  his  brief  nntU  Aogtut 
16,  1914,  and  giving  defendant  in  error  his 
full  40  days  thereafter  to  file  and  serve  his 
brief.  That  stipulation  was  filed  July  9, 
1914.  No  brief  was  filed  on  or  before  August 
IStb.  By  wrlttoi  stlpnlatlon  of  said  attor- 
neys, bearing  no  date,  but  filed  Angovt  18, 
1914,  the  time  for  plaintiff  in  error  to  file 
and  serve  Us  brief  was  farther  extended  un- 
til August  2S,  and  for  defendant  In  error  un- 
til October  10,  1914.  PlaintUf  ia  error  fUed 
his  brief  August  24,  1914,  one  day  before  the 
expiration  of  tbe  time  allowed  by  the  last 
Btlpulatloa  Tbe  motltm  to  dismiss  was  filed 
September  23,  1914.  Had  the  defendant  in 
error  filed  fals  motion  to  dismiss  white  plain- 
tUC  in  error  was  In  default,  that  is,  eittwr 
between  June  8th  and  July  Bth,  or  between 
August  15tb  and  August  IStb,  and  bad  not, 
by  written  stipulation,  waived  sndk  defaults, 
the  motion  on  the  first  ground  would  be 
properly  before  the  court  for  consideration. 
But  counsel  cannot  be  permitted  to  inv<Ae  tbe 
rule  In  vlolaCim  of  tbelc  written  stipulation 
waiving  the  de&ult  That  tbe  failure  to  file 
and  serve  a  brief  within  the  time  required 
by  the  rule  Is  not  Jurisdictional  and  may  be 
waived  was  held  in  Union  Pacific  B.  Co.  v. 
Grace,  137  Pac.  881. 

[9]  Tbe  second  and  third  grounds  of  tbe 
motion  may  be  considered  t(%ether.  We  find 
among  the  flies  in  this  court  an  application, 
filed  on  the  day  the  petition  in  error  was 
filed,  for  an  order  on  tbe  clerk  of  tbe  district 
court  requiring  blm  to  certify  to  this  court 
"the  following  named  original  papers  in  said 
case  to  wit:  Petition,  answer,  reply,  instruc- 
tions requested  and  refused,  instructions 
given,  motion  for  new  trial,  bill  of  exc^itioDa, 
and  transcript  of  all  Journal  entries,  and  al- 
so a  duly  authenticated  transcript  ot  the  fol- 
lowing Journal  entries  and  other  matters  of 
record  in  said  cause:  Order  on  motion  for 
new  trial,  order  fixing  supersedeas.  Judg- 
ment" The  order  was  accordingly  issued  by 
tbe  deA  on  tbe  same  day,  and  service  tt 
Uie  same  acknowledged  by  the  derk  of  tbe 
district  court  two  days  later.  By  section 
5114,  Comp.  Stat  1910,  the  plalntlfl  in  error 
is  required  to  file  with  tiis  petition  In  etrax 
an  application  for  an  order  requiring  tbe 
clerk  of  the  district  court  to  transmit  to  tbe 
Supreme  Court  all  such  original  papers  In  tbe 
case  and  a  duly  authenticated  transcript  of 
all  such  Journal  entries  or  otlier  entries  of 
record  as  he  may  desire,  and  as  may  be  nec- 
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esaary  to  exhibit  tbe  errors  compUilBed  of; 
and  It  Is  made  the  duty  of  the  clerk  of  the 
district  court  to  forthw^h  comply  with  such 
order.  Bat  hla  failure  to  do  so  Is  not  made  a 
sronnd  for  dismissing  the  proceedings  in  et- 
ror  either  by  statute  or  rule  of  court  Thery 
was  filed  In  this  court  on  April  1ft,  1014,  what 
purports  to  be  the  original  papers  and  Journal 
entries  called  for  by  the  application  and  or- 
der. Whether  they  are  properly  authenti- 
cated or  are  suffldent  to  exhibit  tlie  errors 
complained  of  we  do  not  think  properly  pre- 
sented  by  the  present  motion,  and  do  not 
therefore  determine  those  matters. 

[4]  As  to  the  fourth  ground  of  the  motion, 
there  was  filed  on  September  20^  ldl4>  and 
before  the  hearing  on  the  motim,  what  pur- 
portB  to  be  a  btU  of  exceptions. 

Deeming  none  of  the  grounds  of  the  motion 
well  taken,  it  is  denied.  Defendant  in  error 
will  be  allowed  45  days  from  thla  data  to  flle 
and  serve  fals  brief. 

Motion  to  dlsmlBB  deniedL 

SCOTT,  C  J.,  and  POTTEB,  3^  cmcur. 


CABNBT  COAL  CO*.  T.  BBNIDDICT. 
(No.  720.) 

(Sopreme  Oonrt  of  Wyoming.   Nor.  24.  1914.) 

On  petition  for'  rebearlng.  Rehearing 
denied. 

•For  former  opinion,  see  140  Fac.  1018. 

POTTER,  J.  Snotber  petltiOB  tor  rehear- 
ing has  been  filed  . In  tills  case^  this  time  by 
connsel  for  plaintiff  Id  errw.  Wa  ttilnk  it  un- 
necessary to  again  mter  opm  a  dlacosslai  of 
tbe  rules  of  law  applicable  to  tbe  ftcts  in 
this  case.  Upon  due  conslderatloa  of  the 
ptdnts  made  In  the  brief  in  sunTot  of  the 
pceaent  application  for  rehearing,  we  xemaln 
satisfied  with  the  onKdnsion  announced  upon 
a  rehearing  of  the  cause  in  the  opinion  filed 
May  16,  1914,  resoltlng  In  an  afilrmance  of 
the  judgment.  140  Pac.  1018.  Counsel,  how- 
erer,  say  In  their  brief  now  under  consider- 
ation that  they  are  nnable  to  find  In  said 
last  dedston  that  the  court  had  receded  from 
the  position  stated  in  the  opinion  rendered 
upon  the  original  hearing  that  there  was  a 
total  failure  of  proof  on  the  part  of  the  plain- 
tiff below  to  recover.  It  was  not  said  In 
tbe  opinion  disposing  of  the  case  on  the  first 
bearing  that  there  was  a  "total"  feUnre  of 
prooL  It  was  said  and  held,  after  discussing 
tbe  evidence  and  considering  its  effect,  that 
the  plaintiff  had  failed  to  prove  that 
the  company's  n^llgenoe,  If  any,  was  tbe 
proximate  cause  of  his  Injury;  intending 
thereby  to  decide  not  that  there  was  an  en- 
tire lack  of  evidence,  but  that  the  evidence 
was  Insufficient.  It  was  certainly  intended 
by  tbe  later  opinion  to  recede  from  the  posi- 
tion that,  aa  a  matter  of  law,  the  evidence 


lis 

foiled  to  establish  a  right  to  recover,  and  we 
think  that  appears  from  a  fftlr  reading  of  the 
opinion  thus  criticized.  In  tbat  opinion,  aft- 
er referring  to  the  previous  decision  and  the 
ground  thereof,  we  said: 

"The  court  la  now  <rf  tbe  opinion  tbat  the 
question  whether  the  danger  was  obvious  and 
waa  appreciated,  or  should  hare  been  apprect* 

ated,  by  the  plaintiff,  was,  upon  the  evidence,  a 
question  of  fact  for  the  jury,  and  waa  properly 
submitted  to  the  jury  by  die  trial  court." 

That  statement  is  followed  by  a  discussion 
of  the  evidence,  showing  a  conflict  therein  as 
to  matters  to  be  considered  in  determining 
whether  the  failure  to  warn  the  plaintiff  was 
a  proximate  cause  of  his  injury,  and  in  con- 
cluding that  discussion  It  was  said: 

"The  evidence  on  the  question  was  conflictiiiK, 
and,  as  we  are  now  convinced,  was  properly 
submitted  to  the  Jury." 

At  another  place  In  the  opinion  It  was  said: 
"Several  experienced  miners  having  testified 
that  it  would  require  experience  to  understand 
and  appreciate  the  danger  of  the  lump  of  coal 
falling  under  tbe  coodititms  that  existed  imme- 
diately prior  to  the  time  tbat  Benedict  was  in- 
jured, or  that  there  was  danger  of  the  lump  of 
coal  falling  after  he  and  his  fellow  workman 
had  attempted  to  pry  it  down  with  a  tamping 
bar,  and  it  seemed  to  be  solid  and  the  plaintiff 
having  testified  that  he  believed  it  to  be  safe, 
or  be  would  not  have  returned  there  to  work, 
although  the  evidmce  as  to  the  degree  of  ex- 
perience necessary  to  understand  tbe  danger 
was  conflicting,  we  are  convinced  that  a  prop- 
er application  of-  Uie  general  rule  to  the  facts 
required  a  submlssimi  of  the  case  to  the  Jury, 
and  that  neither  the  trial  court  nor  this  court 
would  be  authorized  to  determine,  as  a  matter 
<^  law,  that  tbe  danger  was  obvious,  and  that 
therefore  the  failure  of  the  company  to  properly 
warn  and  Instruct  the  defendant  in  error  was 
not  a  proximate  cause  of  the  Injury.  It  sews 
to  us  Imposribla  to  say  tliat  reasonable  minds 
conU  not  differ  ap<m  the  question." 

This  vas  B^d  after  calling  attention  to 
tbe  general  rule  as  to  directing  verdict  In 
this  class  of  actions,  and  that  a  conrt  la  not 
antborized  to  say,  as  a  matter  of  law,  tbat 
the  dai^er  was  obvioas,  unless  It  is  shown 
by  tbe  evidence  without  conflict  that  an  or- 
dinarily prudent  man  or  <Hie  with  the  ex- 
perience of  the  lajnred  servant  ought  to  have 
noticed  It,  and  reviewing  some  of  tbe  cases 
in  which  that  rule  was  applied. 

Counsel  quote  from  tbe  above-quoted  state- 
moit  tbe  words  "tbat  therefore  the  fallnre 
of  the  company  to  properly  warn  and  in- 
struct the  defendant  in  error  was  not  a  proxi- 
mate cause  of  the  Injury,"  and  say  that  they 
do  not  understand  what  Is  meant  thereby. 
The  meaning  is,  we  think,  apparent,  vIk.: 
That  neither  the  trial  court  nor  this  court 
would  be  authorized  to  determine,  as  a  matter 
of  law,  that  the  failure  of  the  company  to 
properly  warn  and  Instruct  was  not  a  proxi- 
mate cause  of  the  injury.  No  doubt,  the 
thought  might  have  been  better  expressed, 
but  that  is  not  a  ground  for  rehearing. 

The  points  Involved  in  the  case  have  re- 
ceived the  most  careful  consideration  by  this 
court,  and  we  do  not  see  that  any  useful  pur- 
pose could  be  subserved  by  another  nbearing. 
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144  PACIFIC 


BEPORTEB 


The  present  appllcaUon  will  tbeieton  be 

denied, 
Kehearlng  denied. 


SCOTT,  a  J.,  concurs. 

BBARD,  J.  (concorrlng).  I  concur  In  deny- 
ing a  further  rehearing  in  this  case,  for  the 
reason  that,  In  my  oi^nlon,  it  is  doubtful  if 
a  second  rehearing  should  be  granted  in  any 
ease.  In  this  case  a  rehearing  was  granted, 
and  the  questions  Involved  were  fully  and 
ably  preseuted,  and  a  majority  of  the  court 
arrived  at  a  conclusion  with  which,  cm  a 
reconsideration  of  the  points  on  the  present 
application,  they  are  still  satisfied.  Further 
argument  would  unduly  protract  the  Utlga- 
tlon. 


HARRINGTON  v.  HARRINGTON. 
(No.  7782.) 

(Supreme  Court  of  Colorado.   Nov.  2,  1914.) 

1.  DivoBCB  <S  184*>~Bi:vnw  bt  Warr  or  Eb- 
BOa— TUUS  FOB  SUIKO  OuT  Wmt. 

Rev.  St.  1908,  $  2123,  authorises  appeals 
or  writs  of  error  to  review  decrees  granting  di- 
vorces, provided  that  such  writ  of  error  shall 
be  sued  out  within  six  months  from  the  date  of 
the  decree.    Sess.  Laws  1911,  p.  11,  $  Q,  ez- 

{iresaiy  repeals  all  statutes  granting  and  regu- 
Bting  "appeals"  from  the  district,  county,  and 
juvenile  courts,  in  all  actions,  auita,  and  pro- 
ceedings civil  and  criminal.  Section  8  provides 
ttiat  a  writ  of  error  shall  not  be  sued  out  after 
three  years  from  the  judgment  or  decree  com- 
plained of.  Section  25  repeals  the  sabdiviaion 
of  the  Code  of  1803  (Code  Civ.  Pmc  ||  419- 
441)  relating  to  appeah  and  writs  of  error  gen- 
erally, and  all  acts  and  parts  of  acta  inconsis- 
tent therewith.  Eeld,  that  section  2123,  so  far 
as^t  requires  writs  of  error  to  review  decrees 
of  divorce  to  be  sued  out  within  ux  months,  is 
not  repealed  by  tlte  act  of  1811,  as  the  effect  of 
that  act  was  to  amend  the  Civil  Code,  and  it 
does  not  emend  or  repeal  statutes  controlling 
proceedings  to  wbidi  the  Civil  Code  does  not 
apply,  unless  it  does  so  directly,  and  there  is 
no  repugnancy  or  necessary  contradiction  be- 
tween the  provision  of  section  2123  and  tbe  pro- 
visions of  the  act  of  1011. 

{Ed.  Note.— For  other  cases,  see  Divorce, 
Gent.  I>ig.  H  57(Mi73;  Dec.  Dig.  |  184.*] 

2.  Statutes  169*)— Bxpul— Ihpuid  Bb- 

FEAL. 

A  statute  without  negative  Words  win  not 
repeal  existing  statutes,  unless  there  Is  an  un- 
avoidable repugnancy. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  229;  Dec  Dig.  i  159.»] 

3.  Statutes  iM  IBS*)— BefbaX'— IicPUBS  Be- 

FEAL. 

Courts  should  be  rehictant  to  sanction  the 
repeal  of  an  existing  le^iislative  enactment,  un- 
less it  clearly  appears  by  the  terms  or  opera- 
tion of  the  later  act  that  it  was  the  uamistalia- 
ble  intention  of  the  Legislature  to  accomplish 
that  end;  especially  where  the  earlier  act  is 
founded  on  experience  and  grave  consideratlDns 
of  public  welfare. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  228;  Dec.  Dig.  S  158.»] 

4.  DivoBCB  (8  184*)  —  Delay  ik  SiriKa  Out 
Warr  of  Errob— Waiveb. 

The  failure  to  sue  out  a  writ  of  error  to 
review  a  decree  of  divorce  within  six  months 
after  the  decree  was  rendered  as  required  by 


Bev.  St  1908^  {  2123,  was  not  waived  by  the  de- 
fendant in  error  filing  a  petition  in  the  Ck)art  of 
Appeals  to  remand  the  esse  to  the  Supreme 
Court;  the  question  sot  being  a  jorisdictional 
one  waived  by  a  general  appearance,  but  a  ques- 
tioD  of  limitation  relating  to  a  purely  defensive 
matter  and  properly  raised  by  a  motion  to  dis- 
miss. 

tEd.  Note.— Por  other  cases,  see  Divorce* 
Gent  Dig.  K  670-073;  Dec.  Dig.  1 1S4.*] 

6.  DivoBCE  ({  184*)— Decbee— Entbt— RlXAT- 

ino  Back  to  Bxnditior. 

Where,  in  an  action  for  divorce,  judgment 
was  rendered  in  favor  of  defendant  on  bis  cross- 
complaint,  on  December  6,  1910,  but  entry 
thereof  was  suspended  for  ten  days,  nothing 
further  having  been  done  until  May  1«  1911, 
when  the  decree  was  formally  entered  of  record, 
the  judgment  became  effective  at  the  expiration 
of  the  ten  days,  and  the  formal  entry  was  pure- 
ly clerical  or  ministerial,  and,  whatever  dona, 
related  back  to  the  date  of  the  actual  rendition 
of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  ||  670-673;  Dec.  EHg.  1 184.*] 

Eu  banc.  Error  to  District  Courts  Lati- 
mer County;  James  Owen,  Judge. 

Action  by  Lizzie  B.  Harrington  against 
Fred  M.  Harrington.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Writ  of  er- 
ror dismissed. 

L.  D.  Thomason  and  F.  J.  Annls,  both  of 
Ft  GolUns,  for  plalntUt  In  error.  Lee  ft 
Ayleswortb,  of  Ft  Collins,  for  defendant  in 

error. 

BAILEY,  J.  As  plaintiff,  Lizzie  B.  Har- 
rlngton,  plaintiff  in  error  here,  brought  ac- 
tion for  divorce  against  the  defendant,  Fred 
M.  Harrington,  defendant  in  error  here,  tti 
the  District  Court  of  Larimer  County.  Oc- 
tober 22nd,  1910,  the  Jary  rendered  a  verdict 
against  her  and  In  favor  of  defendant,  upon 
cross-complaint  Plaintiff  filed  a  motion  for 
a  new  trial,  which  was  denied.  December 
eth,  1910,  Judgnnent  was  r^dered  on  the  ver^ 
diet  In  favor  of  defendant,  but  entry  thereof 
suspended  for  ten  days.  Nothing  more  was 
done  in  the  case  until  May  1st,  1911,  when 
the  decree  of  divorce  was  formally  entered 
of  record,  and  plaintiff  prayed  and  was  al- 
lowed an  appeal  to  this  court  On  August 
19th,  1911,  plaintifl  abandoned  her  appeal  to 
this  court,  and  filed  a  motion  in  the  court 
below  for  an  order  vacating  and  annulling 
the  decree  entered  on  May  1st  and  setting 
aside  the  order  denying  the  motion  for  a 
new  trial,  requesting  that  she  be  permitted 
to  file  additional  grounds  for  a  new  trial.  It 
appears  that  defendant  remarried  In  another 
state  before  the  actual  formal  entry  of  the 
divorce  decree  in  his  favor.  This  allej^ed 
bigamous  act  was  relied  upon  in  the  motion 
to  reopen  and  vacate  the  decree,  which  was 
overruled  September  6th,  1911.  On  this  day 
the  defendant  Interposed  a  motion  to  have 
the  decree  of  divorce  which  was  entered  of 
record  May  lat,  1911,  amended  by  adding  to 
the  last  sentence  thereof  the  words:  "Done 
as  of  December  16,  1910,"  which  was  allow- 
ed and  the  amendment  made  accordingly. 
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Wbereapon  plaintiff  sued  out  this  writ  of 
error  to  review  the  amended  decree. 

On  March  2Sth,  1912,  the  record  on  error 
was  filed  in  this  court  and  the  writ  of  error 
Issued.  Defendant  appeared  specially  and 
moved  a  dismissal  of  the  writ,  upon  the 
ground  that  more  than  six  months  had  elaps- 
ed after  the  date  of  entry  of  the  decree  be- 
fore the  writ  was  sued  out  May  9th,  1912, 
this  court  entered  an  order  overruling  the 
motion  to  dismiss,  without  prejudice,  how- 
ever, to  the  right  of  defendant  to  argue  such 
motion  at  length  upon  final  hearing  on  the 
merits.  The  cause  was  transferred  by  this 
court  to  the  Court  of  Appeals  and  remanded 
on  petition  of  defendant,  pursuant  to  Section 
6  of  an  act  entitled  Court  of  Appeals,  Session 
Laws  1911,  page  266. 

[11  The  main  contention  involTes  a  con- 
struction of  Section  8  of  Chapter  9,  Session 
Laws  1911,  concerning  appeals  and  writs  of 
MTor,  which  reads  as  follows: 

*'A  writ  of  error  shall  not  be  sued  out  after 
the  expiration  of  three  years  from  Die  makini;  or 
entering  of  the  judgment  or  decree  complained 
of ;  but  when  a  person  thinking  himself  aggriev- 
ed by  any  jn^ment  or  decree  that  is  the  sub- 
ject of  levfew  m  the  Supreme  Court  shall  be  an 
infent,  non  compos  mentis  or  imprisoned  when 
the  same  was  bo  made  or  entered,  the  time  of 
snch  disability  shall  be  excluded  from  the  com- 
pntation  of  the  said  three  years." 

Section  25  of  the  act  repeals  all  acts  and 
parts  of  acts  inconsistent  therewith.  The 
question  Is  whether  section  2123.  R.  S.  1908, 
prorlding  that  a  writ  of  error  from  any  de- 
cree granting  a  divorce  shall  be  sued  out 
within  six  months  from  the  date  of  such  de- 
cree and  not  after,  was  thereby  r^>ealed. 

The  Code  of  Civil  Procedure  enactment  of 
1887  contained  a  provision  fixing  the  time  at 
three  years  tn  which  to  sue  oiU;  a  writ  of 
error.  This  general  provision  remained  In- 
tact for  six  years.  Its  vice  was  soon  detect- 
ed when  applied  to  proceedings  In  divorce, 
and  consequently  the  legislature,  In  1893, 
limited  the  time  for  suing  out  the  writ  in 
such  cases  to  six  months.  This  provision  Is 
Section  2123,  supra.  The  act  of  1911  express- 
ly repealed  the  entire  subdivision  of  £he 
Code  of  1908  entitled  Appeals  and  Writs  of 
Error,  which  included  the  provision  of  1887 
upon  that  subject  Tills  coort  In  the  case 
of  Dennlss  v.  People,  65  Colo.  120,  133  Pac. 
741,  considered  the  purpose  and  effect  of  this 
act,  and  h^ld  tliat,  although  Its  language  Is, 
perhaps,  broad  enongh  to  ap[dy  to  criminal 


cases  if  such  was  the  Intention  of  the  legis- 
lature. It  nevertheless  purports  to  be  an 
amendment  to  the  dvi]  code  and  does  not 
apply  to  such  cases.   The  court  said: 

'7he  forgoing  oonBtderatioas  and  many  oth- 
ers that  night  M  mentioned  make  It  appear 
plain  that  it  was  the  Intention  to  gather  In  one 
body  as  much  as  possible  the  provisions  of  the 
civil  code  relating  to  the  review  of  civil  causes, 
amend  them  when  amendment  seemed  desirable 
and  to  Diake  the  writ  of  error  the  aole  method 
of  review.  The  whole  act  purports  to  be  an 
amendment  to  the  civil  code  without  spedfically 
saying  so,  and  while  criminal  casu  may  be 
faKladed  within  some  of  tiie  words  of  the  ac^ 


they  are  not  included  wittSa.  Uw  plain  purport 
and  intent  titereof." 

If,  for  the  reasons  stjated,  tb«  act  does  not 

alter  or  repeal  statutes  governing  criminal 
cases,  they  being  governed  by  special  pro- 
visions, it  is  equally  true,  upon  like  con- 
siderations, that  It  does  not  alter  or  repeal 
the  special  provisions  relating  to  divorce  pro- 
ceedings. The  primary  purpose  and  effect 
of  the  act  w^s  to  amend  the  clvU  code,  and 
It  cannot  be  held  to  amend  or  repeal  statutes 
controlling  proceedings  to  which  the  civil 
code  does  not  apply,  unless  it  does  so  direct- 
ly. Section  6  of  the  new  act  expressly  re- 
peals "all  statutes  granting  and  regulating 
appeals  from  district,  county  and  juvenile 
courts,  in  all  actions,  suits  and  proceedings, 
both  civil  and  criminal."  This  indicates  that 
the  legislature,  In  thus  specifically  abolishing 
the  right  of  appeal  given  by  Section  2123, 
supra.  In  divorce  proceedings,  intended,  by 
the  very  fact  that  it  does  not  refer  to  the  pro- 
vision of  that  section  relating  to  writs  of 
error,  to  permit  It  to  stand  undisturbed. 
Moreover,  as  the  later  act  expressly  repealed 
the  entire  subdivision  of  the  Code  of  1908 
relating  to  appeals  and  writs  of  error  and  Is 
In  purpose  and  effect  limited  to  amending  the 
civil  code,  the  provision  therein  that  "all  acts 
and  parts  of  acts  Inconsistent  herewith  are 
hereby  repealed"  must  be  held  to  apply  only  to 
all  acts  and  parts  of  acts  of  the  dvil  code  in- 
consistent with  the  new  act 

Section  8  of  the  act  of  1911,  supra,  Is  sub- 
stantially Identical  In  word  and  line  with 
the  provision  of  1887  up<m  the  subject  of 
writs  of  error,  as  the  same  appears  in  the 
Code  of  190S.  Nowhere  In  the  act  Is  there 
any  reference  made  to  Section  2123,  supra, 
and  If  it  repealed  this  section.  It  did  so  pure- 
ly by  Implication.  That  such  is  Its  effect  can- 
not be  conceded,  for  It  would  be  Illogical  to  so 
hold  in  view  of  the  construction  already  given 
the  act  by  this  court  In  other  words,  since 
it  has  been  held  that  the  primary  purpose 
and  effect  of  the  act  of  1911  was  to  repeal 
and  amend  the  dvil  code,  it  could  repeal  no 
provision  outside  of  the  Code  except  by 
express  reference.  In  Lewis*  Sutherland's 
Statutory  Construction  these  general  rules 
are  stated  concerning  repeals  by  implication: 

"If,  by  fair  and  reasonable  interpretation, 
acts  which  are  seemingly  incompatible  or  con- 
tradictory may  be  eafoiced  and  made  to  oper- 
ate in  harmony  aAd  without  absurdity,  both 
will  be  upheld,  and  the  later  one  will  not  be  re- 
garded as  repealing  tibe  others  by  eonstmction 
or  intendment  As  laws  are'  presumed  to  he 
passed  with  deliberation  and  witii  a  fall  knowl- 
edge of  all  existing  ones  on  the  same  subject, 
it  is  but  reasonable  to  conclude  that  the  legisla- 
ture, In  passing  a  statute,  did  not  intend  to 
interfere  with  or  abn^ate  any  former  Irv 
relating  to  the  same  matter,  unless  the  tcpu^- 
nancy  between  the  two  is  irreconcilable.  In 
the  endeavor  to  harmonize  statutes  seemingl:; 
incompatible,  to  avoid  repeal  by  implication,  a 
court  will  r^ect  absurditj  as  not  enacted,  and 
accept  with  favorable  consideration  what  is 
reasonable  and  convenient.  *  •  •  The  act 
twins  silent  as  to  repeal  and  affirmative.  It  will 
not  oe  held  to  abrogate  any  prior  law  which  can 
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reasonably  and  Juatij  operate  witboot  antago- 
nism. *  *  *  It  is  a  reasonable  presnmption 
that  all  laws  are  passed  with  a  Diowtedge  of 
those  already  ezlstuig,  and  that  the  legislature 
does  not  intend  to  repeal  a  statute  withont  so 
declaring."   Volume  1  <2d  Ed.)  8  267. 

Thus  it  will  be  observed  with  what  high  de- 
gree of  disfavor  repeals  by  Impllcatloa  are 
regarded.  An  applloatloii  ot  these  rules  to 
the  present  case  can  result  In  no  other  con- 
clusion tban  that  no  repeal  of  Section  2123, 
supra,  In  Bo  far  as  It  relates  to  writs  of 
error  In  divorce  proceedings,  has  been  ef- 
fected. 

[2,  S]  Considering  the  question  from  a 
standpoint  of  repugnancy,  the  terms  and 
necessary  operation  ot  the  earlier  statute 
can  be  readily  harmonized  wltb  those  of  the 
later  act  Plainly  there  is  no  necessary  con- 
tradiction between  the  affirmative  proTlslon 
of  the  divorce  act,  that  a  writ  of  error  to 
review  a  decree  in  such  proceedings  shall  be 
sued  out  within  six  months  from  the  date  of 
the  decree  and  not  after  that  time,  and  ot 
the  new  |act,  that  writs  of  error  shall  not  be 
sued  out  after  three  years  from  the  maklnx 
and  entering  of  the  Judgment  or  decree  of 
which  complaint  is  made.  There  is  a  general 
principle,  supported  by  numerous  authorities, 
that  a  statute  without  native  words  will 
not  r^»eal  existing  statutes  unless  there  is 
an  unavoidable  r^ngnancy.  1  Lewis'  Suth- 
erland's Statutory  Construction,  |  268.  The 
language  ot  the  provlslona  under  considera- 
tion is  affirmative.  The  earUer  one  treats  of 
writs  of  error  In  divorce  iwoceedlngs  and  op- 
erates in  such  cases  only,  while  the  later 
treats  of  writs  of  error  fn  general  and  oper- 
ates in  cases  where  there  is  no  special,  in- 
consistent provision.  Courts  should  be  re- 
luctant to  sanction  the  repeal  of  an  existing 
legislative  enactment  unless  It  dearly  ap- 
pears by  the  terms  or  <^raticm  of  the  later 
pronouncement  that  it  was  the  unmistakable 
intention  of  the  legidature  to  accomplish  that 
end,  and  this  Is  especially  tine  where,  as  here, 
the  earlier  act  is  founded  in  experience  and 
gnave  considerations  ot  public  welfare.  In 
cases  of  this  sort  the  intention  txC  the  legisla- 
ture should  prevail  over  a  literal  Interpre- 
tation. Bogg  V.  Board  of  Com'rs  ot  San  Mi- 
guel Coun^,  141  Fac.  47a 

[4]  It  is  further  contended  by  plaintiff  In 
error  that,  in  any  event,  the  filing  in  the 
Court  of  Appeals  of  the  petition  to  remand 
the  case  constituted  a  general  appearance,  by 
which  the  right  to  invoke  the  six-month  lim- 
itation of  Section  2123,  supra,  was  waived. 
This  contention  is  evidently  urged  uptm  the 
erroneous  proBumptlon.  since  the  cases  dted 
in  support  of  It  BO  indicate,  that  the  questiou 
is  a  jurisdictional  one.  Such  is  not  the  tact 
This  statute  Is  me  of  limitation,  affording 
purely  defensive  matter,  and  was  properly 
and  in  apt  time  raised  by  the  motion  to 
dismiss.  Rudolph  t.  Rudolph,  50  Colo.  243, 
114  Pac.  977. 


[i]  The  remaining  contention  of  plaintiff  In 
error  relates  to  alleged  error  committed  In 
amending  the  decree  of  divorce.  It  Is  suffi- 
cient to  say  in  this  connection  that  the  rec- 
ord afflrmativel7  shows  that  the  Judgment  or 
decree  of  divorce  wias  allowed  and  rendered 
on  December  6th,  1910,  and  by  its  express 
terms  became  effective  ten  days  thereafter. 
The  matter  of  its  formal  entry  was  purely 
clerical  or  ministerial,  and  whenever  done  in 
conformity  with  the  affirmative  showing  of 
the  record  related  back  to  the  date  of  actual 
rendition. 

The  writ  ot  error  is,  therefore,  dismissed 
at  the  cost  ot  plaintiff  in  error. 


TBAOBR  V.  TEAGER.    (No.  11960.) 

(Sapreme  Court  of  Washington.   Nor.  16, 

1914.) 

1.  HtJSBANO  Ann  Wzra  <8  48«>--COHTaTANCB 

BT  Wife  to  Husband— Inadbquats  Con- 

SIDERATION. 

Where,  a  husband  and  wife  bavins  sepa- 
rated, the  husband  proposed  a  reconciliation  not 
in  good  faith,  and,  on  her  refusal  to  live  with 
him  again,  induced  her  to  execute  a  deed  re- 
leasing her  interest  in  their  homestead  and  com- 
munity property  for  an  inadequate  considera- 
tion, and  immediately  thereafter  sued  her  for 
divorce,  and  obtaining  it,  at  once  ceased  con- 
tributing to  her  support,  the  deed  would  be  set 
aside. 

[Ed.  Note.>-For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  242-248;  Dec  Dig.  }  48.*] 

2.  Husband  ard  Wifb  (J  232«)— Convbyancb 
BT  Wife  to  Husband — iNADEquAxx  Con- 
aiDBBATioN— Burden  of  Pboof. 

The  burden  is  oa  a  husband  to  show  that 
a  transfer  made  to  blm  by  his  wife  for  an  in- 
adequate consideration  is  made  freely,  and  that 
the  transaction  is  fair  and  Just 

WKd.  Note.— For  other  cases,  see  Husband  and 
[fe.  Cent  Dig.  U  844^^8.  981;  D«&  Dig.  | 
282.»I 

Department  2.  Ai^eal  ttoax  Superior 
Court,  Fierce  CouiUy;  W.  0.  Chapman, 
Judge. 

Action  by  Ulnnle  R.  Yeager  against  Frank 
F.  Yeager.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

L.  C.  Steveuson  and  C.  M.  Phoenix,  of  Ta- 
C(Hna,  tox  appellant  Frank  D.  Nash,  of 
TacMua,  tor  respondent 

FEB  CURIAM.  The  appellant  and  re- 
spondent were  formerly  husband  .and  wife. 
They  intermarried  In  Douglas  county.  Wash., 
on  September  16,  190S.  At  that  time  the  ap- 
pellant owned  160  acres  of  land  whldi  he 
had  theretofore  acquired  under  the  home- 
stead laws  of  the  United  States.  The  re- 
spondent prior  to  the  marriage  had  entered 
under  the  homestead  act  160  acres  of  land 
adjoining  that  of  the  appellant,  title  to  which 
she  acquired  subsequent  to  the  marriage. 
The  parties  lived  together  on  the  property 
until  the  year  1909,  when  they  exdianged  it, 
wltb  certain  personal  property,  for  city  pn^ 
erty,  situated  In  the  dtj  of  Tacoma.  They 
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thereafter  removed  to  Pierce  connt^t  taking 
ap  their  residence  at  Ortlng.  At  the  last- 
named  place  Qiey  lived  together  until  the 
summer  of  1912,  when  the  respondent  left 
the  appellant.  On  Septembo- 12,  1912,  ahort- 
ly  after  the  separation,  the  appellant  pro- 
cured from  the  responds!  a  deed  to  the 
Ta«nna  pr<^rt7,  purporting  to  convey  to 
him  the  community  Interest  of  the  respond- 
ent therein,  executlns  to  her  an  agreement 
wherein  he  promised  to  pay  her  $15  per 
month  so  long  as  she  conducted  herself  with 
propile^  and  remained  hLs  wife.  After  pro- 
curli^*  the  deed  and  executing  the  agreement, 
he  commenced  an  action  of  divorce  against 
her,  obtaining  a  decree  therein  on  Febmary 
4,  1912.  Subsequent  to  the  separation,  and 
inlor  to  the  divorce,  the  appellant  gave  the 
respondent  small  sums  of  money  and  paid 
amall  bills  for  her,  and  suhseguent  to  the 
execution  of  the  deeds  and  the  agreement 
paid  the  sums  stipulated  to  be  paid  In  the 
agreement  until  the  entry  of  the  divorce  de- 
cree ;  the  whole  aggregating,  as  the  court 
found,  aboi^t  ¥65.  The  decree  of  divorce 
made  no  mention  of  the  property  rights  of 
the  parties,  and  the  appellant  has  contributed 
nothing  to  the  support  ot  the  respondent 
since  Its  entry. 

On  July  12,  1013,  the  re^ndent  began  the 
^went  action  against  the  appellant  to  set 
aside  the  conveyances  made  by  her  purporting 
to  convey  to  the  appellant  her  community  in- 
terest in  the  Tacoma  property,  basing  her 
cause  of  action  upon  want  of  consideration, 
and  fVand  and  deceit  on  the  part  of  the  ap- 
peiiaot.  Issue  was  tak»i  on  the  complaint, 
and  a  trial  had  which  resulted  in  a  decree 
canceling  the  conveyances.  From  the  decree 
this  anieal  Is  prosecuted. 

The  appellant's  assignments  of  error  ques- 
tion the  sufficiency  of  the  eridence  to  sustain 
the  decree.  This  evidence  we  shall  not  re- 
view in  detail,  but.  In  our  opinion,  it  fnlly 
Justifies  the  conclusion  of  the  trial  court 

[1]  In  the  first  place,  the  property  was 
conveyed  for  a  wholly  inadequate  consid- 
eration. It  Is  true  the  appellant  testlfled  that 
the  greater  part  of  the  property  given  In 
exiAange  for  It  was  his  separate  property, 
bat  It  was  not  d^ed  that  his  wife's  home- 
stead went  with  hla  In  tlie  endunge,  and  the 
caah  dlffa%nces  were  paid  out  of  moneys 
earned  daring  the  marriage  relation.  His 
homestead  may  have  been  of  greater  value 
than  hers,  bat  her  interest  in  the  property, 
if  lesa  than  an  entire  community  interest, 
was  certainly  much  greater  than  the  Inam- 
slderable  sum  she  received  for  it. 

Again,  we  think  the  evidence  Justlflea  the 
conelnaioh  that  the  respondent  did  not  fully 
understand  the  effect  of  the  Instruments  ex- 
ecated.  They  were  executed  at  a  meeting  of 
the  parties  held  in  the  office  of  the  appellant's 
attorney,  at  which  the  respondent  had  no 
representative  or  legal  adviser.  The  meeting 
was  brought  about  by  a  person  employed  by 


the  f^pellant  for  that  purpose,  and  was  held 
Just  after  the  respondent  had  returned  from 
a  private  sanitarium.  The  ostensible  pur- 
pose of  procorlng  the  meeting  was  to  effect 
a  reconciliation  between  the  appellant  and 
respondent  and  induce  her  to  live  with  him 
again  as  his  wife,  and  at  the  meeting  this 
proposition  was  made  to  respondent  by  the 
appellant  On  her  refusal  to  again  live  with 
the  appellant  a  settlement  was  proposed,  and 
the  deeds  and  contract  were  then  executed. 
But  we  cannot  believe  that  the  effort  at 
reconciliation  was  made  in  good  faith.  If  * 
the  appellant's  witnesses  are  to  be  believed, 
he  then  knew  that  the  respondent  had  not 
conducted  herself  with  propriety  since  their 
separation;  that  she  had  been  "consorting" 
with  Greek  men,  and  that  "Greeks  were 
running  to  her  room."  Again  he  testifies 
that  he  figured  he  could  not  get  ahead  by  be- 
ing married;  that  he  wanted  deeds  so  he 
could  handle  the  property,  so  he  could  do 
something,  and  not  "set  there  like  a  bump 
on  a  log."  With  this  knowledge  and  this 
idea  in  mind,  it  Is  hardly  possible  that  he 
desired  a  reconciliation,  and  we  can  but  be- 
lieve that  his  object  in  broaching  it  was  to 
distract  his  wife's  mind,  which,  perhaps.  Is 
not  of  the  strongest,  from  his  real  purpose. 
This  thought  is  supported  by  the  haste  In 
which  he  began  an  action  for  divorce  against 
her  after  the  Instruments  were  executed. 

[2]  But  we  shall  not  pursue  the  inquiry. 
The  law  is  well  settled  that  the  burden  is 
upon  the  husband  to  show  that  a  transfer 
made  to  blm  by  his  wife  for  an  Inadequate 
consideration  was  made  freely,  and  that  Che 
transaction  was  fair  and  Just, 

ThOTO  is  no  such  showing  In  the  present 
case,  and  the  Judgment  will  stand  affirmed. 


BBRNB  T.  UAXHAIC  et  aL   <No.  12182.) 

(Supreme  Court  of  Waahlngbtm.   Nov.  14, 
1914.) 

1.  Injunction  (f  2B2*)— Bond  na  Tekfo- 

BABT  iNJUnOnON  —  LXABIXiXTT  —  ConNBEL 

Fees. 

Where  defendants,  In  an  injunction  suit, 
retained  ooonsel  who  aaocessfully  procured  the 
dlSBoIutioa  of  the  temporary  injunction,  where- 
upon the  plaintiff  dismiased  hla  suit,  the  couoBei 
fees  were  expended  solely  in  procuring  the  dis- 
solution of  the  ifljuncdon,  ana  recoveiy  may  be 
had  therefor  on  the  injunctloB  bond. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  B  686-698;  DeeTDlg.  |  2S2.*] 

2.  Injunction  (|  262*)— Bond  vok  Tkicpo- 
sabt  injunonok  —  lxabxutt  —  counsel 
Fees. 

The  fact  that  one  of  the  defendants  em- 
ployed the  same  attorney  who  had  already  been 
en^iloyed  by  the  other  defendant,  and  made  no 
agreement  for  the  compensation  of  such  attor- 
ney, does  not  affect  the  liability  ot  that  defend- 
ant for  a  reasonable  attorney's  fee.  nor  the 
right  of  defendant  to  recover  such  fee,  In 
an  action  on  the  bond. 

[Ed.  Note. — For  other  cases.  Bee  InJuDCtlon, 
Gent  Dig.  H  686-608;  Dec.  IMg.  S  252.*] 
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Department  2.  Appeal  from  Superior 
Goart,  Pierce*  C!onnty;  W.  O.  Gbapmim. 
Judge. 

Action  by  Frederick  Berne  agalnat  Gharlea 
W.  Maztaam  and  others.  Judgment  for  the 
plaintiff,  and  defendants  appeal.  Affirmed. 

Marx  &  Conger,  of  Tacoma.  for  appellants. 
U  B.  da  FoDte  and  J.  W.  Quick,  both  of  la- 
conm,  for  respondent. 

MOUNT,  J.  This  action  was  brought  to 
.  recover  damages  upon  an  Injunction  bond. 
The  case  was  tried  to  the  court  without  a 
Jury,  and  resulted  In  a  Judgment  in  favor 
of  tlie  plaintiff  for  $650.  The  defendants 
have  appealed. 

It  appears  from  the  record  in  the  case  that 
on  July  29,  1913,  the  defendant  Maxham 
brought  an  action  In  the  superior  court  for 
Herce  county  against  Frederick  Berne,  the 
city  of  Tacoma,  and  the  Bankers'  Trust 
Company,  praying  for  an  injunction  restrain- 
ing Berne  from  collecting  about  $13,000  from 
the  city  of  Tacoma,  also  restxainlng  the 
Bankers'  Trust  Company  from  collecting  any 
part  of  that  sum.  Upon  an  ex  parte  applica- 
tion in  that  aetlon,  the  court  granted  a 
temporary  injunction,  as  prayed  for  in  the 
complaint  A  bond  was  flxed  in  the  sum  of 
$3,000,  which  was  executed  by  the  United 
States  Fidelity  &  Guaranty  Company.  This 
bond  recites  that: 

"In  consideration  of  the  premiaea  and  for  the 
issuing  of  the  said  injunction  do  hereby  jointly 
and  eeverally  undertake  in  the  sum  of  $3,000 
and  promise  to  the  effect  that,  in  case  said  in- 
juuctiiui  shall  issoe,  the  said  plaintUf  will  pay 
to  the  said  defendants  enjoined  such  damans, 
not  exceeding  the  sum  of  $8,000,  as  such  parties 
may  suntain  by  reason  of  the  said  injunction,  if 
the  safd  superior  court  6nally  decide  that  the 
said  plaintiff  was  not  entitled  thereto." 

Upon  the  service  of  a  show-cause  order, 
the  plaintiff  Berne  and  the  Bankers'  Trust 
Company  employed  counsel  to  resist  the  In- 
junction and  to  have  the  temporary  order 
dissolved.  Proceedings  were  thereafter  had 
In  the  case,  and  on  August  2dth  the  tempo- 
rary order  was  modified,  so  that  the  defend- 
ants were  restrained  from  collecting  any 
part  of  $2,250.  Thereafter,  on  September  2, 
1913,  on  motion  of  the  defendants,  the  in- 
junction was  dissolved.  The  order  entered 
recites: 

"That  the  injunction  heretofore  issued  herein 
was  wrongfnlly  sued  out  as  to  both  defend- 
ants, F.  Berne  and  Bankers'  Trust  Company, 
*  *  *  and  that  the  same  should  be  dissoivea 
and  eet  aside;  and  it  is  ao  ordered,  adjudged, 
and  decreed." 

Thereupon  the  plaintiff  In  that  action  upon 
motion  caused  the  case  to  be  dismissed.  This 
action  was  thereupon  brought  against  Max- 
ham  and  the  United  States  £^dellty  &  Guar- 
anty Company,  surety  upon  the  bond.  The 
plaintiff  alleged  that  he  had  been  damaged 
in  the  sum  of  $500  for  attorneys*  fees  In  se- 
curing the  dissolution  of  the  injunction,  and 
that  the  Bankers'  Trust  Company  had  been 
damaged  in  the  sum  of  $150  for  the  same 
purpose,  and  that  the  Bankers*  Trust  Com- 


pany had  assigned  its  dalm  to  flie  plaintiff 
Berne. 

The  appellant  here  makes  three  assign- 
ments of  errpr:  First,  that  there  la  no  11a- 
blllt?  upon  the  bond  as  a  matter  <Hf  law ;  sec- 
ond, that  the  findings  of  the  court  to  the 
effect  that  the  plaintiff  had  incurred  an  ex- 
pense of  $500  as  attorneys*  fees,  that  said 
sum  was  reasonable^  and  that  the  Bankers* 
Tmst  Company  had  Incurred  $150,  and  that 
the  same  was  reasonable  and  Incurred  solely 
In  procuring  the  dlasolutlDn  of  the  injunc- 
tion, are  not  supported  by  the  eTldenc&;  and, 
third,  in  any  event,  the  damages  allowed 
were  excessive  and  not  warranted  by  the 
evidence. 

[1]  In  support  of  the  first  assignment, 
counsel  for  the  ai^ellants  argue  In  effect 
that  no  attomey{^  fees  are  recoverable,  be- 
cause the  attorneys  were  employed  to  de- 
fend the  whole  case  rather  than  to  obtain  a 
dissolution  of  the  restraining  order.  Dona- 
hue T.  Johnson,  0  Wash.  187,  37  Pac.  322, 
Collins  V.  Hnffknan,  48  Wash.  181,  03  Pac. 
220,  and  White  Pine  Lbr.  Co.  V,  ^tna  In- 
demnity Co.,  42  Wash.  609,  85  Pac  62,  are 
cited  In  support  of  this  contention.  As  was 
stated  in  Donabne  t.  Johnson,  supra: 

"The  commonly  accepted  mle  is  that  reason- 
able compensation  paid  as  connsel  fees,  paid  In 
procuring  the  diasolntion  of  an  injunction,  may 
be  recovered  in  an  action  on  a  bond.  2  Hifrh, 
Injunctions  (3d  Ed.)  S  1686.  But  counsel  fees 
thus  allowable  must  he  those  connected  with 
the  motion,  or  other  similar  proceeding  for  the 
dissolution  of  the  injunction,  and  do  not  cover 
the  general  expenses  of  defending  the  merits  of 
the  action." 

It  is  plain,  from  these  decisions,  that,  if 
counsel  fees  are  incurred  solely  in  tbe  dis- 
solution of  the  Injunction,  they  are  recover- 
able against  the  bond.  It  Is  also  plain  from 
the  evidence  in  the  case  that  counsel  were 
employed  by  the  two  defendants  named  in 
the  injunction  suit  to  dissolve  the  injunc- 
tion; that  the  only  services  they  performed 
in  the  case  were  In  procuring  tbe  dissolution 
of  the  injunction;  and  that  these  services 
were  successful.  The  court  found  upon  their 
motion  that  tbe  Injunction  was  wrongfully 
sued  out  as  to  both  defendants.  They  were 
clearly  entitled,  therefore,  under  these  cases, 
to  recover  counsel  fees  therefor. 

[2]  On  the  next  assignment  of  error  it  is 
argued  that  the  evidence  falls  to  show  that 
either  Mr.  Berne  or  the  Bankers'  Trust  Com- 
pany incurred  any  liability  for  attorneys' 
fees.  It  Is  true  that  the  Bankers'  Trust 
Company  agreed  upon  no  specific  fee  with 
their  counseL  But  the  evidence  clearly  shows 
that  they  employed  the  same  counsel  that 
Mr.  Berne  bad  employed,  and  It  was  clearly 
liable  for  a  reasonable  fee  which  it  was 
obligated  to  pay.  The  evidence  also  shows 
that  the  agreed  fee  between  Berne  and  the 
same  counsel  was  $500  for  representing  his 
separate  Interests. 

It  is  finally  argued  that  the  damages  al- 
lowed are  excessive  and  unwarranted  by  tbe 
evidence.    There  is  some  little  conflict  In 


Digitized  by  Google 


BAOLET 


T.  POLET 


2S 


tbe  tesUmooy  iQton  the  qnesUon  of  what 
would  be  a  reasonable  fee  In  the  case.  But 
we  are  satisfied  that  the  trial  court  found 
In  Hccoidance  with  the  weight  of  the  evi- 
dence The  amount  allowed  Iet  not  unrea- 
sonable. In  our  opinion. 

The  judgniCTt  of  the  trial  court  Is  there- 
fon  sfflnned. 

CROW,  a  J.,  and  BIAIN.  FULLEBTON. 
and  SLLI8,  JJ.,  concur. 


BAGLET  T.  FOLEY  et  aL    (No.  H863.) 

(Bapreme  Oonrt  of  Washington.   Nov.  14, 
1914.) 

1.  BBOKEBS    d    88*)  — COUFBirSAIIOK— Bvi- 

In  an  action  by  a  broker  for  compensation, 
cvi^lence  k«M  sufficient  to  go  to  the  jury. 

[Kd.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {§  121,  123-130;  Dec.  Dig.  8  88.*] 

Z  BbOKXBS  (I  83*)  —  COMFENaATXOir  —  RlQHT 

TO  —  "Pioouuno   Gausk"  —  "Slmdsnr 

"Hiough  there  may  be  a  shade  of  difference 
between  the  expressions  "procuring  cause"  and 
"efficient  cause,  the  expressions  are  substantial- 
ly the  same,  and  an  instruction  authorizing  a 
verdict  for  a  broker  In  case  he  was  the  procnr- 
iDg  cause  of  the  sale  is  correct ;  for  In  such  case 
he  is  entitled  to  his  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  ti§  121,  123-130 ;  Dec.  Dig.  8  88.* 

For  other  definitional  see  Words  and  Phraaes, 
First  and  Second  Series,  Procuring  Caase,  Bf- 
ficlent  CauBC.] 

3.  Trial  ({  260*)— iNsTBUcnons— Befusax. 

Where  the  instructions  given  fully  covered 
tbe  case,  the  refusal  of  other  requests  is  not 
error. 

IBd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  651-659;  Dec.  Dig.  |  260.*] 

Department  2.  Appeal  from  Superior 
Court,  Taklma  County;  Tboa.  Bl  Qrady, 
Judge. 

Ai-tion  by  II.  N.  Bagley  against  Francis 
Foley  and  others.  From  a  Judgioent  for 
plaintirr,  defendants  appeal.  AIQrnied. 

Stephen  E.  Chaffee,  of  Snnnyslde,  for  ap- 
pellants. O.  h.  Boose,  of  Sonnyslde,  for 
respondent. 

Fl  LLI-aiTON,  J.  In  June,  1012,  the  ap- 
pellants lifited  with  the  Sunnyside  Lend  & 
iDvestment  Company,  a  real  estate  broker, 
certain  lands  owned  by  them,  situated  In 
Yakima  county,  for  sale  on  terms  expressed 
In  a  written  memorandum,  agreeing  to  pay, 
in  case  a  purchaser  sliould  be  found  for  the 
1>roi)erty,  a  stated  commlasion.  On  Septemlwr 
6tb  of  the  same  year  the  appellants  listed 
tbe  game  property  with  the  respondent, 
■tegley,  likewise  a  real  estate  broker,  to  be 
sold  on  sobBtantUU^  similar  terms.  Tbe 
property  was  subaeqnaitly  sold  to  one  Q.  F. 
Uandel.  on  terms  satisfactory  to  the  owners; 
each  of  the  brokers  contributing  towards  the 
result,  although  acting  separately,  and  not 
3<datly.   The  appellants  refused  to  recognise 


the  respondent's  dalm  to  Uie  oonunisdons 
agreed  upon,  and  tiie  respondent  brong^  the 
present  action  to  recover  tSie  same.  The 
cause  was  tried,  after  issne  Joined,  by  the 
court  sitting  with  a  Jury,  and  a  verdict  re- 
tnmed  In  the  respondent's  favor  for  fOOO. 
Vrom  tbe  Judgment  entered  VDoa  tho  verdict, 
this  appeal  Is  prosecuted. 

[1]  In  their  first  ass^iimait  of  error  the 
ftppellaots  quesUon:  tto  sufBdem^  of  the  evi- 
dence to  Justify  a  recovery  on  the  part  of  tbe 
respondent  Our  examlnaUon  of  the  record, 
however,  convinces  \u  that  the  evidence  was 
sufficient  In  this  respect  Without  entering 
upon  an  extended  review  of  the  testimony,  it 
tended  to  riww  that  tbe  punfhaser  was  In- 
troduced to  tbe  an>ellants  by  tbe  respondent 
Bagley;  that  he  took  the  purchaser  out  to 
examine  the  land  at  two  different  times,  at 
the  latter  of  wUch  tbe  terms  on  which  tbe 
purchase  could  be  made  were  discussed  with 
the  owners,  and  a  tentative  agreement  In 
writing  entered  Into  for  a  sale  of  tbe  proper- 
ty; that  a  part  of  tbe  purchase  was  to  be  paid 
the  exchange  of  certain  proper^  situated 
in  another  state,  and  that  the  atipellants 
wished  to  inquire  further  as  to  its  value  be- 
fore closing  the  deal ;  that  a  telegram  was  pre- 
pared by  one  of  the  appellants  and  forwarded 
by  the  respondent  making  the  Inquiry,  to 
which  on  answer  was  retnined  which  proved 
satisfactwy  to  tbe  owners;  that  at  this  stage 
of  the  trade  the  other  agent  took  up  tbe 
negotiations  and  ctosed  the  deal  snbstantially 
up<m  the  terms  agreed  upon.  The  question 
was,  therefore,  which  of  the  agents  was  the 
procuring  cause  of  the  sale,  and  we  think  the 
Jury  could  rightfully  find  in  favor  of  the 
respondent  It  is  true  there  was  a  conflict  in 
the  testimony  as  to  some  at  the  tacts  men- 
tioned, and  it  may  be  that  the  testimony 
would  have  Justified  a  finding  for  tbe  other 
side.  But  to  determine  on  which  side  tbe 
truth  lay  was  within  the  peculiar  province 
of  tbe  Jury,  and  this  court  at  least,  must  ac- 
cept their  findings  on  confiictlng  evidence  as 
conclusive. 

[2]  Tbe  court,  among  others,  gave  to  the 
jury  the  following  Instructions: 

"Id  order  for  the  plaintiff  to  recover  In  this 
case,  he  must  prove  to  your  satisfaction  by  a 
fair  preponderance  of  the  evidence  that  he  was 
employed  to  procure  a  purchaser  for  the  proper- 
ty in  questiui,  and  that,  pursuant  thereto,  he 
did  find  a  purchaser  ready,  able,  and  willing  to 
parchase,  and  broaght  sndi  purchaser  and  de- 
fendants together.  And  In  this  connection  you 
are  instructed  that  if  70u  belisve  from  the  evi- 
dence that  the  plalntifi  was  employed  to  find  a 
purchaser  for  tbe  property  of  tiie  defendfintB, 
and,  pursuant  thereto,  did  find  a  purchaser  who, 
throoah  the  efforts  of  the  plaintiff,  purdiased 
defendants'  property  upon  the  terms  specified 
in  the  listing  contract,  or  as  subsoqueutly  mod- 
ified, or  upon  different  terms  agreed  to  between 
the  defendants  and  such  purchaser,  and  that  tbe 
plaintiff  was  the  procuiing  cause  of  the  sale, 
then  your  verdict  will  be  for  the  plaintiff." 

"A  seller  is  not  obliged  to  pay  two  commis- 
sions where  two  brokers  are  enraged  in  selling 
his  property,  unless,  after  one  has  procured  a 
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porchaser  ready,  able  and  willing  to  purchase 
upon  terms  acceptable  to  him,  he  deals  through 
anoth(>r,  or  in  some  way  colludes  with  him  to 
deprive  the  other  broker  of  the  fruits  of  bis 
labor,  and  In  this  case,  if  you  find  that  the  plain- 
tiff produced  a  pnrchaBer  ready,  able,  and  wili- 
ing  to  purdiow  apon  terms  satiiCaetory  to  the 
defendants,  and  uiat  a  sale  was  made  which 
yon  believe  the  plaintiff  was  the  procuring 
cause  thereof,  the  fact  that  the  defendants  may 
have  dealt  through  another  broker  and  paid  him 
a  eommisaion  does  not  take  away  tbe  riglit  of 
the  plaintiff  to  recover  In  this  case.** 

Arguing  against  the  correctness  of  these 
ln8tructI<HU,  the  ai^lants'  coonael  says: 

"l^eae  inatructionB  m^t  have  bem  sivai  had 
the  controversy  arisen  between  tbe  owner  and 
the  broker  with  the  property  listed  with  oai^ 
said  broker.  In  other  words,  tbe  nde  of  law 
which  the  court  laid  down  to  the  Jury  is  not  tbe 
rule  of  law  where  property  is  llrted  witb  more 
than  one  broker,  xbe  rale  laid  down  in  the 
case  of  Frink  v.  Gilbert,  GS  Wash.  392,  101 
Pac.  1088,  and  Dore  v.  Jones,  70  Wash.  167, 
126  Pac.  413,  is  that  'the  one  who  is  the  effi- 
cient cause  of  the  sale  is  entitled  to  the  com- 
mission.* 'Efficient*  means  one  who  secures 
results.  The  court  used  the  word  'procuiing' 
instead  of  the  word  'efficient,'  and  based  tbe  en- 
tire instruction  on  whether  or  not  the  respond- 
ent was  the  procuring  cause  of  tiie  sale,  and 
uses  the  word  'procnrlng*  in  a  very  loose  man- 
ner." 

Bat  we  cannot  think  the  lostractUms .  er- 
roneous for  the  reason  here  suggested.  Is 
the  case  first  dted  tbe  court  did  say  In  one 
part  of  the  opinion  (53  Wash.  896,  101  Pa& 

1090)  that: 

"When  several  brokers  have  the  same  prop- 
erty listed  for  sale,  although  each  has  contrib- 
uted towards  tbe  result,  toe  one  whose  effort 
was  the  efficient  cause  oi  the  sale  is  entitled 
to  recover  the  fmnmisslon.** 

And  further  on  (fSS  Wash.  397,  101  Pac. 

1091)  : 

"The  proper^  was  listed  with  two  agencies, 
and  the  only  question  open  Is  which  one  was  the 
efficient  procuring  cause  of  the  sale." 

In  the  second  case  the  coort  Quoted  certain 
of  the  language  used  In  the  earlier  case 
with  approval.  But  an  examination  of  the 
cases  themselves  will  show  that  neither  of 
the  Judgments  was  rested  upon  any  supposed 
differences  between  the  meanings  of  the 
phrases  "procuring  cause"  and  "efficient 
cause.**  As  applied  to  the  effcn'ts  of  a  broker 
in  tbe  sale  of  property  of  Us  customer,  tbe 
phrases  have  substantially,  if  not  quite,  the 
same  meaning.  But,  admitting  a  shade  of 
difference,  It  would  be  too  much  of  a  re- 
finement to  hold  that  a  broker  cannot  recover 
commissions  where  he  Is  only  the  "procuring 
cause*'  of  the  sale,  but  can  ao  recover  where 
he  is  the  "efficient  cause."  We  cannot  think, 
therefore,  that  the  instructions  complained  of 
are  objectionable  for  tbe  reasons  suggested. 

[3]  EIrror  is  also  assigned  on  the  refusal 
of  the  court  to  give  certain  requested  Instruc- 
tions. But  the  court's  charge,  as  a  whole, 
was  8  correct  statement  of  the  law  of  the 
case,  commendable  for  Its  conciseness  and 
brevity.  It  would  not  have  been  Improved 
upon  by  Including  tbe  requests.   It  was  not 


therefore  error  to  fall  to  Indude  than,  con- 
ceding them  to  be  correct  statements  of  the 
law  and  applicable  to  tbe  Issues. 
The  Judgment  is  afflnned. 

CBOW,  C.  J.,  and  PABEBB,  HOBBIS,  Ud 
MOUNT,  JJ.,  concur. 


AUSTIN  T.  PBTBOVITSKT.  (No.  12112.)  ' 

(Supreme  Court  of  Washington.    Nov.  2L, 
1914.) 

1.  Appeai.  and  Dbbob  (i  S64*)  —  Statekbrt 

Off  FACTS-Tnni  FOB  FIUNO. 

Where  Judgment  was  entered  on  November 
1013,  and  a  motion  for  a  new  trial  filed  on 
ovember  15th,  and  denied  on  November  22d, 
a  proposed  statement  of  facts  filed  on  January 
23,  1914,  and  certified  by  the  trial  Judge  on 
February  14th,  will  be  stricken  on  motion; 
there  having  been  no  valid  eztensiiHL  of  time 
for  filing  the  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2G01-2606.  2566-2669; 
Dec  Dig.  I  564.*] 

2.  Afpeai,  and  Ebbob  (I  564*) — Staikment  ov 

Facts— Time  fob  Filing. 

An  ex  parte  order  extending  the  time  for 
filing  a  proposed  statement  of  facts  is  void, 
and  a  statement  ffied  within  the  time  as  so  ex- 
tended will  be  stricken  on  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  H  2601-Sf600,  2S56-2669; 
Dee.  Dig.  f  564.*] 

Department  1.  Api>eal  from  Superior 
Court,  King  County ;  Boyd  J.  Tallman, 
Judge. 

Action  by  Adelbert  Austin  against  Charles 
Petrovitsky.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  On  motion  to 
strike  statement  of  facts.  Hotbn  granted, 
and  Judgment  affirmed. 

B.  B.  Brown,  of  Seattle,  for  appellant 
Frank  A.  Ste^,  of  Seattle,  tor  reQxmdent 

MOBIUS,  J.  [1,2]  The  respondent  moves 
to  strike  the  statement  of  facta  and  to  affirm 
the  Judgment  ot  the  lower  court.  The  record 
shows  the  entry  of  Judgment  on  November  6, 
1913,  the  filing  of  a  motion  for  new  trial  on 
November  15th,  and  the  denial  of  the  same 
on  November  22d.  On  January  23,  1914,  ap- 
pellant filed  his  proposed  statement  of  facts, 
and  on  the  14th  day  of  February,  1914,  the 
same  was  cerUfled  by  the  trial  Judge.  It 
needs  but  a  glance  at  these  dates  to  show 
that  respondent's  motion  is  well  taken.  The 
record  does  not  show  any  extension  of  time 
for  filing  this  proposed  statement  of  facts, 
although  respondent,  In  his  brief  in  support 
of  the  motion,  states  that  on  the  7th  day  of 
January,  1914,  appellant  obtained  an  ex 
parte  order  extending  the  time  for  filing  the 
proposed  statement.  The  obtaining  of  this 
ex  parte  order  places  appellant  in  no  better 
position  than  if  he  had  filed  his  proposed 
statement  of  facts  without  such  an  order, 
since,  under  our  statute,  an  order  extending 
the  time  for  fillip  the  statement  of  facts  ob- 
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talDed  ex  parte  is  dearly  Told.  Mlcbaelsou 
T.  Orermeyer,  77  Wash.  110, 137  Pac.  332, 

Upon  the  authority  of  the  above  case 
sDd  thoae  therein  dted,  reBpondent's  motion 
must  be  and  the  same  is  granted;  and, 
since  without  the  statement  of  facts  the 
appeal  presents  no  Questions  wMch  can  be 
passed  upon  by  the  court,  It  follows  that  the 
Judgment  of  the  lower  court  must  be,  and 
tbe  same  Is,  affirmed. 

CROW,  a  J.,  and  CHADWIOS,  FABKEK, 
and  OOSB,  33.,  concur. 


BOZGB  T.  GHZGAGO,  H  ft  F.  &  BT.  00. 
(Mo.  U747.) 

(Sapreme  Court  of  Washington.   Nor.  14, 

1914.) 

1.  APPKAL  ASD  GbBOB  (}  117S*>— BxTBBSAl.— 

JoiNDXB  OF  Sepabate  Gauses  OF  AcnoN. 
Error  In  joining  two  or  more  causes  of  ao- 
tioa  without  separately  stating  them  results 
<Hily  in  a  rerersal  of  the  Judgment,  and  not  a 
dismiisal  of  the  cause. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  H  ^Bn-Ssi;  Dee.  Dig.  f 
1175>] 

2.  Judgment  (i  199*)— Monon  fob  Jtma- 

MENT  NoTWITBSTAIfDXNO  VBBDjCT— TiKE. 
Where  judgment  was  entered  upoo  a  rer- 
dict  immediately  upon  its  return,  a  motion  for 
judgment  non  obstante  veredicto,  not  made  un- 
til the  day  following,  was  too  late. 

[Ed.  Note. — For  other  cases,  eee  Judgment, 
Cfent  Dig.  H  367-376;  DeoDig.  {  19»>] 

3.  JUDOHENT  (i  256*)— COKFOBUITT  TO  FiND* 
IMQ. 

Id  an  action  for  damages  to  real  estate, 
live  stock,  etc.,  from  defendant  railroad's  breach 
of  a  writtra  right  of  way  agreement  in  certain 
particulars,  where  the  evidence  was  as  to  dtim- 
ages  in  a  lump  sum,  which  might  have  been 
sustained  by  reason  of  plaintiEfs  failure  to  prop- 
erly care  for  tbe  ditches,  etc.,  a  finding  that 
phuntiff  bad  not  exercised  ordinary  care  to  keep 
tbe  ditches  open  would  not  require  a  judgment 
for  only  nominal  damages. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
CenL  Dig.  fl  446-464 ;  Dec  Dig.  {  260.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Snohomish  County;  Ony  O.  Alston, 
Judge. 

Action  by  Feter  B.  Bt^rce  against  the  Chi- 
cago, luaiwankee  ft  Paget  Sound  Ballway 
Company.  Judgment  for  plaUUlfl,  and  trcon 
tbe  denial  of  his  motlcm  fbr  a  new  trial 
he  appeals,  and  from  a  denial  of  Its  motldn 
to  vLta  judgment  tot  plaintiff  for  only  nom- 
inal damages,  notwithstanding  tbe  verdict, 
defendant  appeals.  Affirmed. 

F.  M.  Dudley.  O.  W.  Korte,  and  0.  H.  Han- 
ford,  all  of  Seattle,  for  appellant  Vijux  H. 
Faben,  of  Seattle,  aniA  C.  H.  Orare^  of  Bvei^ 
ett,  for  respondent 

MAIN,  J.  This  is  an  action  to  recover 
damages  for  allseed  injuries  to  real  estate 
and  lire  stock,  and  for  losses  consequential  to 
sn  alleged  Interference  with  the  plalntlfTs 
bnrinesa  as  a  fRrmer  and  dairyman.  The 


plalntUf  Is  tbe  owner  of  land  aggregating 
about  170  acres  In  the  Snohomish  river  val- 
ley, Snohomish  county,  Wash.,  a  part  of 
which  is' Improved  for  agricultural  purposes; 
and  the  remainder  la  in  its  wild  state.  The 
defendant  is  a  railroad  corporation  organized 
and  existlDg  under  the  laws  of  the  state  of 
Washington.   In  the  year  1910  the  plalutlCC's 
premises  included  a  meadow  of  about  60 
acres  which  had  be»i  made  fit  for  cultivation 
by  clearing  and  drainage,  tbe  same  being 
a  part  of  an  extensive  district  of  low  bottom 
land  unfit   for   cultivation   until  properly 
drained.   The  Great  Northern  Ballway  Com- 
pany bad  constructed  its  railroad  upon  an 
embankment  across  this  meadow,  its  line  run- 
ning northwesterly  from  Monroe  towards 
Everett    In  tbe  year  1910  the  defendant 
purchased  from  the  plaintiff  a  right  of  way 
across  one  of  the  subdivisions  of  the  land 
mentioned.   This  right  of  way  strip  was  126 
feet  wide  and  was  located  on  the  northeast- 
erly side  of  tbe  Great  Northern's  right  of 
way,  and  was  contiguous  and  parallel  there- 
to. Tbe  defendant  paid  the  agreed  price  for 
this  strip  of  land,  and  accepted  a  deed  which 
contained  recitals  of  agreements  on  tbe  part 
of  the  defendant  to  take  care  of  certain  sur^ 
face  waters,  and  to  provide  underground  and 
overhead  crossings,  ditches,  and  fences.  Dur- 
ing the  years  1910  and  1911,  the  defendant 
constructed  a  railroad  on  its  right  of  way 
across  the  plaintiff's  land.    In  his  s^nd 
amended  complaint  the  plaintiff  claims  dam- 
ages resulting  from  a  breach  of  certain  pro- 
visions of  the  right  of  way  deed  which  were 
made  for  his  benefit  The  facta  upon  whidt 
tbe  right  of  action  Is  predicated  are  found  In 
paragraphs  4  to  9,  inclusive.   A  copy  of  the 
right  of  way  deed  is  attached  to  tbe  com- 
plaint and  by  referrace  thereto  as  "Sdied- 
ule  A"  is  made  a  part  thereof.   The  para- 
graphs of  this  complaint  referred  to  set  ont 
with  some  detail  the  particulars  in  which  the 
plaintiff  has  been  damaged,  and  the  source 
of  such  damage.    To  this  second  amended 
complaint  the  defendant  demurred  on  the 
ground  that  several  causes  of  action  were 
Improperly  united.   The  demurrer  was  over- 
ruled, and  an  answer  was  filed  containing 
admissions,  denials,  and  an  affirmative  de- 
fense. To  the  afflrmattve  matter  in  the  answer 
a  reply  was  presented.  Upon  tbe  issues  thus 
framed  tbe  cause  was  tried  to  a  jury,  and 
resulted  in  a  verdict  for  the  plaintiff  In  the 
sum  of  S8,000.   The  verdict  was  returned  on 
the  8th  day  of  Uay,  1913.    Thereupon  the 
court  directed  that  judgment  be  entered  by 
the  clerk  upon  such  verdict    On  the  day 
following,  May  9th,  the  defmdant  moved 
that  the  general  verdict  of  the  jury  be  set 
aside,  and  that  a  Judgment  notwithstanding 
the  verdict  be  entered  for  the  plaintiff  for 
nominal  damages  only,  but  did  not  move  for 
a  new  trial.   The  plaintifl  moved  for  a  new 
trial.  These  motions  being  overruled  by  the 
superior  court  both  parties  appealed. 
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The  qaestions  presented  upon  the  defend- 
ant's ai^al  are  as  followa:  First,  Does  tbe 
second  amended  complaint  state  two  distinct 
causes  of  action,  oneior  an  alleged  breach  of 
a  wrlttoi  contract,  and  the  other  for  an  al- 
leged tort,  without  separately  stating  tbem? 
and,  second.  Did  tbe  court  err  In  oTcrraling 
the  appellant's  motion  for  Judgment  non  ob- 
stante Teredlcto? 

I.  The  defendant  claims  that  the  facts 
pleaded  In  the  second  amended  complaint 
constitute  more  than  one  cause  of  action, 
and  that  the  complaint  la  demurrable  be- 
cause the  several  causes  of  action  are  not 
separately  stated.  In  support  of  this  con- 
tention an  engaging  argument  Is  mad&  It 
must  be  admitted  that  there  are  certain  ex- 
pressions In  the  complaint  whl<Ai,  if  removed 
from  their  setting,  would  support  this  view. 
But  when  the  complaint  is  read  In  Its  en- 
tirety, we  think  It  Is  suffldeutly  plain  that 
the  plaintiff  was  predicating  his  action  upon 
a  breach  of  the  terms  contained  in  the  right 
of  way  deed.  This  deed,  as  already  noted,  is 
attached  to  the  complaint  and  is  made  a  part 
thereof,  and  in  each  paragraph  of  the  com- 
plaint, where  the  tacts  upon  which  the  r^ht 
of  action  la  based  aie  stated,  the  contract  Is 
referred  to. 

[1]  But  if  It  were  assumed  that  the  facts 
stated  constitute  two  or  more  causes  of  ac- 
tion, the  fact  that  they  are  not  separately 
stated  would  not  Justify  the  relief  which  the 
appellant  asks.  For  an  error  of  tbia  nature 
would  only  result  In  a  reversal  of  tbe  Judg- 
ment and  not  a  dismissal  of  the  cause,  ^e 
defendant.  In  concluding  Its  argument  upon 
this  branch  of  tbe  case,  "asks  for  an  order 
reversing  the  Judgment  and  dismissing  the 
case,"  apparently  belag  content  with  the 
Judgment  unless  a  dismissal  can  be  secured 
nptm  the  record  or  a  Judgment  for  nmnlnal 
damages  entered. 

[2]  II.  The  motion  for  Judgment  non  ob- 
stante veredicto  Is  based  upon  the  claim:  (a) 
That  there  was  no  evidence  as  to  the  amotmt 
of  damages;  and  (b)  upon  the  special  find- 
ings of  the  Jury  that  the  plaintiff  had  not 
exercised  ordinary  care  to  keep  open  the 
drains  and  ditches  upon  his  land.  As  ap- 
pears from  the  tacts  stated,  the  Judgment 
was  entered  by  Hie  clerk  upon  the  verdict 
Immediately  upon  its  return,  and  the  mo- 
tion for  Judgment  non  obstante  veredicto 
was  not  made  until  the  day  following.  Un- 
der the  holding  of  the  recent  case  of  Forsyth 
V.  Dow,  142  Paa  480,  this  motion  was  not 
timely.  It  was  there  held  that  a  motion  for 
Judgment  n<m  obstante,  made  after  Judg- 
ment was  entered  upon  the  vo^lct,  came  too 
late. 

It  may  be  said,  however,  that  since  this 
case  was  pending  here  when  the  decision  in 
the  Forsyth  Case  was  rendered,  we  have 
looked  into  the  record,  and  find  that  the 
trial  court  committed  no  error  In  overruling 
the  motion  for  Judgment  notwithstanding 


the  verdict  Tben  waa  evidence  which,  If 
believed  by  the  Jury,  would  auppoit  the  ver- 
dict. 

[S]  Neither  would  the  apedal  finding  of 
the  Jnry  JustU^  a  Judgment  for  nominal 
damages  only.  The  contract  was  claimed  to 
be  breached  in  a  number  of  partlculara.  The 
evidence  as  to  the  damages  gave  it  In  a 
lump  sum.  There  was  no  segr^tlon  as  to 
the  amount  of  damages  which  might  have 
been  sustained  by  reason  of  the  plaintlfTs 
failure  to  properly  care  for  the  ditches,  as 
found  by  the  Jnry  In  Its  special  verdict,  and 
the  amount  of  damages  which  resulted,  for 
Instance,  from  failure  to  construct  the  fenc- 
es, crossings,  and  approaches  as  provided  in 
the  contract  Hence,  If  the  Judgment  In  Its 
entirety  could  not  be  sustained.  It  would  only 
result  In  a  new  trial.  This  the  defendant 
does  not  ask.  la  a  colloquy  which  occurred 
between  the  trial  court  and  the  defendant's 
counsel,  when  the  motion  for  Judgment  non 
obstante  was  being  heard,  the  court  believ- 
ing that  It  had  committed  wror  in  the  giving 
of  a  certain  instruction  which  had  been  re- 
quested by  tbe  plaintiff,  stated  that  if  the 
defendant  were  asking  for  a  new  trial,  it 
should  be  granted.  In  response  to  this  the 
defendant's  counsel  said,  "Well,  we  do  not 
ask  It" 

Upon  the  plaintllFs  appeal  it  is  claimed 
that  the  court  erred  in  the  giving  of  certain 
instructions.  Without  reviewing  these  iu 
detail,  it  may  be  said  that  this  claim  of 
error  is  not  well  founded. 

The  Judgment  will  be  afSrmed. 

GBOW,  O.  J.,  and  ELLIS,  OHADWIGK, 
and  GOSS,  JJ,  concur. 


STATE  ex  rel.  SHATTUCK,  Sheriff,  v. 
FBENCH.  Superior  Court  Judge. 
(No.  124650 

(Snprane  Court  of  Washiuffton,   Nov.  18, 
1914.) 

1.  CnmoBABX  (I  16*)  —  Dbcxbxons  Beview- 

ABLB— ftNALITT  OF  DkTEBKINATIOK. 

Certiorari  wUl  not  lie  to  review  a  threat- 
ened order  discharging  a  prisoner  on  habeas 
corpns,  where  no  judgment  or  order  discharging 
the  prisoner  baa  yet  been  entered. 

[Eid.  Note.— F^r  other  coses,  see  Certiorari, 
Cent  Dig.  H  31,  32;  Dea  Dig.  {  IS.*] 

2.  OeBTIOUABX  (I  S*}  —  BXUIBROB  OW  OtaBB 

Beuxot— Adequacy. 

Under  Bern.  &  Bol.  Code,  |  1002.  authoriz- 
ing the  issuance  of  certiorari  where  there  is  no 
appeal,  nor,  in  the  judgment  of  the  court  any 
plain,  speedy,  and  adequate  remedy  at  law,  and 
section  1716,  authorizing  appeals  by  tbe  state 
in  criminal  actions  where  the  error  complained 
of  is  some  material  error  in  law  not  affecting 
the  acquittal  of  the  prisoner  on  the  merits,  cer^ 
tiorari  will  not  lie  to  review  the  discharge  of  a 

Erisoner  on  habeas  corpus  for  failure  to  brini; 
im  to  trial  within  the  statutory  period  of  60 
daTB,  even  though  balKBs  corpus  Is  not  a  proper 
remedy  to  procure  his  discbarfn,  since  the  state 
has  a  remedy  by  appeal  which  the  Legislature 
has,  in  effect,  declared  an  adequate  remedy,  not- 
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iriOKtaiidlnfr  the  pOBtnifilty  that  Ow  prladner 
my  abseo&d  penduig  tbt  app«aL 

{Ed.  Note.— For  other  cases,  see  Certiorari. 
Cent  Dig.  H  5.  6;  Dec.  Dir.  S  5* 

For  other  definitions,  see  Words  and  Phrases, 
Eint  and  Second  Series,  Gertlorazi.] 

Depfirtmeut  2.  Gertionri  by  tiie  State,  on 
relation  of  J.  Howard  Sbatbuik.  Sheriff  la 
Kitsap  County,  against  Walter  M.  French, 
Judge  ot  the  Superior  Gonrt  for  Eitaap  Goun- 
ty>  to  review  an  order  dlMba^lng  a  prlaoner 
on  habeas  ctnrpaa  Proceeding  dtondflsed. 

F.  W.  Moore,  of  Bremerton,  for  plaintiff. 
Garland  &  McLane.  of  Bremerton,  for  re- 
spondent 

EIXIS,  J.  This  case  U  here  upon  the  re- 
tarn  to  an  altematlTe  ijrrlt  of  certiorari  to  re- 
view a  threatened  order  of  the  superior  conrt 
of  Kitsap  county,  discharging  a  prisoner  upon 
the  sheriff's  return  to  a  writ  of  habeas  corpus 
Issued  from  that  court.  The  focts  are  not 
disputed.  On  August  18,  1914,  one  James 
Stewart  was  arrested  upon  a  warrant  foimd- 
ed  upon  an  information  charging  him  with 
the  crime  of  lewdness,  under  the  provisions 
of  the  statute  deflnlna  lewdness,  and  de- 
daring  It  a  gross  misdemeanor.  Rem.  &  Bal. 
Code,  f  2458.  He  was  confined  In  the  county 
Jail  for  more  then  60  days.  No  steps  were 
taken  to  bring  btm  to  trial.  After  the  expira- 
tion of  the  60  days  the  prisoner  applied  to 
the  superior  court  for  his  release  by  writ  of 
habeas  corpus.  The  matter  came  on  for 
heartng  on  October  20,  lAl^  when  the  court 
sigolfled  an  intention  to  discharge  the  prlson- 
a  for  the  reason  that  he  had  not  been 
brought  to  trial  within  60  days  from  the  filing 
ot  the  Information,  and  that  no  postpone- 
ment had  been  requested  by  the  prisoner  or 
by  any  one  in  bis  behalf.  The  prosecuting 
attorney  then  asked  leave  to  dismiss  the 
proceeding  upon  the  original  information  and 
to  file  a  new  Information,  ^e  court  there- 
upon entered  an  order  In  the  original  cause, 
dismissing  the  same  and  granting  leave  to  the 
prosecatlng  attorney  to  file  a  new  Informa- 
tion. The  prisoner  was  immediately  rearrest- 
ed by  the  sheriff  on  a  warrant  founded  on  a 
new  Information  filed  with  the  court,  which 
charged  the  same  offense  and  In  the  same  lan- 
guage aa  in  the  original  information.  The 
prisoner  thereupon  sued  out  a  second  writ  of 
habeas  corpus  returnable  forthwith.  The 
sheriff  demurred  to  t3ie  petition  for  the  writ 
upon  the  ground  that,  under  the  circum- 
stances appearing  upon  the  face  of  the  peti- 
tion, the  Issuance  of  the  writ  of  habeas  cor- 
pus Is  prohibited  by  statute.  The  demurrer 
was  overmled.  For  return  to  the  writ  the 
sberlff  set  up  the  fact  that  he  held  the  prison- 
er by  virtue  of  an  information  and  a  warrant 
of  arrest  Issued  thereon,  copies  of  which 
were  attached  to  the  return.  An  Immediate 
hearing  was  had,  and  aa  appears  from  the 
trial  Judge's  return  to  the  altematlTe  order 


liaeln»  whldi  return  \b  not  controverted, 
the  trial  conrt  was  advised,  not  only  1^  the 
two  informations  that  the  same  offense  was 
charged  and  In  the  same  language  in  both 
caaea,  but  that  It  was  so  stat^  by  the  prose- 
cuting attorn^  In  even  court  upon  the  hear- 
tng.  The  trial  court  thereupon  expressed  the 
opinion  that  the  prisoner  should  be  releasetl 
for  the  reason  that  the  crime  barged  was  a 
misdemeanor,  and  that  the  piiscmer  had 
beem  confined  in  Jail  for  more  t^n  60  days 
and  had  been  discharged  for  that  reason  h}' 
order  of  the  court,  and  that  the  state  was 
barred  from  smy  further  prosecution  fbr  the 
same  offense.  On  reaueat  ot  the  prosecuting 
attorney  the  trial  court  took  the  matter  under 
advisement  and  withheld  his  decision  until 
the  prosecuting  attorney  should  have  time  to 
apply  to  this  court  for  a  writ  of  review. 
The  statute  (Rem.  &  Bal.  Code)  declares: 
"Sec  2312.  If  a  defendant  indicted  or  in- 
formed against  tor  an  offense,  whose  trial  has 
not  been  postponed  upon  his  own  application,  be 
not  brought  to  trial  within  sixty  days  after  the 
indictment  is  found  or  th^  information  filed,  the 
court  shall  order  it  to  be  dismissed,  unless  good 
cause  to  the  contrary  is  shown.** 

"Sec.  2315.  An  order  dismissing  a  prosecution 
under  the  provisions  of  sections  2311.  2312,  or 
2314  shall  bar  another  prosecution  for  a  misde- 
meanor or  gross  misdemeanor  where  the  prose- 
cution dismused  charged  the  same  misdemeanor 
or  groBs  misdemeanor,  but  in  no  other  ease  shall 
such  ordw  of  dIsmisMd  bar  another  prosecu- 
tion." 

[1,2]  Under  the  conceded  facts  the  trial 
court  clearly  had  both  the  Jurisdiction  and 
the  statutory  authority  to  determine  the 
matter  In  some  sort  of  proceeding.  This  i» 
conceded,  but  It  Is  urged  that  this  power 
can  only  be  invoked  by  motion  to  dismiss  the 
prosecution.  The  relator  advances  a  number 
of  grounds  upon  which  it  is  claimed  the  ac- 
tion of  the  trial  court  should  be  reversed,  ali 
of  which  are  referable  to  the  one  fundamental 
contention  that  habeas  corpus  will  not  lie  to 
discharge  a)  prisoner  who  has  not  been 
brought  to  trial  within  the  statutory  period 
of  60  days,  but  that  the.  prisoner's  remedy 
Is  by  motion  In  tbe  criminal  action  itself. 
This  Is  an  Interesting  question,  but  can  we 
determine  It  In  this  procecdlug?  We  are 
confronted  at  the  outset  with  that  prelim- 
inary question  which,  although  not  raised  by 
either  side,  must  be  determined  In  the  lOr 
terest  of  sound  and  orderly  laocedure:  Was 
the  alternative  writ  of  review  providently  Is- 
sued on  a  state  of  facts  such  as  here  present- 
ed? Is  there  a  right  of  review  by  certiorari 
on  appUcatlMi  by  the  state  In  such  a  case  as 
this?  We  think  not  for  two  reasons:  (1)  Be- 
cause no  Judgment  or  order  discharging  tbe 
prisoner  has  yet  t»een  entered;  hence,  there 
la  nothing  to  review.  (2)  Because,  even  had 
the  order  been  entered,  the  state  would  have 
an  adeqnate  remedy  by  appeal. 

It  is  elementary  that  certiorari  lies  only 
where  there  is  no  appeal  nor  any  plain  speedy 
or  adequate  remedy  at  law.    Rem.  &  PrI. 
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Code,  I  1002.  The  Aatnte  goTemlng  ai^eals 
(Bern.  &  Bal.  Code,  f  1716)  after  acooardlng 
to  any  party  aggrieved  an  appeal  to  the 
Supreme  Court  from  the  final  Judgment  en- 
tered In  any  action  or  proceeding,  further 
declares  in  subdivision  7  of  the  same  section: 

"But  an  appeal  shall  not  be  allowed  to  the 
state  in  aoy  criminal  action,  except  when  the 
error  complained  of  is  in  setting  aside  the  in- 
dictment or  information,  or  in  arresting  the 
judgment  on  the  ground  that  the  facts  stated 
m  the  Indictment  or  information  do  not  con- 
stitute a  crime,  or  Is  some  other  material  er- 
ror in  law  not  affecting  tiie  acqnlttal  of  a  pris- 
oner on  the  merits." 

Whatever  the  proceedings  ad<vted  In  the 
trial  court  for  the  release  of  the  prisoner, 
it  Is  obrlons  that  the  release.  If  contrary  to 
law,  would  involve  "materliU.  error  in  law  not 
afTecting'the  acquittal  of  a  lalsoner  m  the 
meritSL"  It  Is  clear,  therefore,  that  the  state 
would  have  the  r^t  of  appeU  from  the 
order  of  release.  Sndi  appeals  the  state 
have  been  entertained  repeatedly  by  this 
court  when  the  order  of  release  complained 
of  was  based  upon  tlvs  ground  here  involved 
or  upon  cognate  grounds.  Slate  t.  Miller, 
72  Waah.  IM.  129  Pac.  1100;  State  r.  Poole. 
64  Wash.  47,  116  Pac.  46&  It  wiU  not  do  to 
say  that  the  appeal  by  the  state  wonld  be  In- 
adequate because  the  prisoner  would  be  re- 
leased and  might  abscond  before  the  appeal 
oonld  be  heard.  The  Legislature,  by  its 
failure  to  provide  for  a  stay  of  the  order  dis- 
charging a  prisoner  In  any  case  on  an  ap- 
peal by  the  state,  has,  In  effect,  decTared  the 
remedy  by  appeal  an  adequate  remedy,  not- 
withstanding the  prisoner's  release.  If  we 
entertain  the  writ  of  review  in  this  case  on 
the  ground  of  inadequacy  of  the  state's  reme- 
dy by  appeal,  then  we  must,  for  the  same 
reason,  entertain  It  In  every  case  where  a 
prisoner  Is  discbarged  on  demurrer  to  an  in- 
formation, or  for  lack  of  jurisdiction,  or 
for  any  oUier  reason  Involving,  "material 
error  in  law  not  affecting  the  acquittal  of  a 
prisoner  on  the  merits."  The  Legislature  by 
giving  the  right  of  appeal  In  all  such  cases 
must  be  presumed  to  have  considered  that 
remedy  adequate  in  at  least  some  case  to 
which  It  would  apply.  If  we  entertain'  this 
writ,  we  would  in  effect  abrogate  the  statute 
giving  an  appeal  to  the  state  In  snch  cases 
by  holding  the  remedy  by  appeal  Inadequate 
in  every  case  to  which  the  statute  can  apply. 
As  we  said  In  State  ex  reL  Qulgley  v.  Supe- 
rior Court,  71  Wash.  503-505, 129  Pac.  83,  84: 

"It  is,  in  effect,  to  repeal  the  statnte  and 
declare  a  poti(»r  contrary  to  that  expressly  de- 
clared by  the  Legislature  upon  a  subject  dear- 
ly within  its  province." 

We  shall  pursue  the  discussion  no  further, 
since  in  any  event  no  order  of  any  kind  has 
yet  been  made  and  there  Is  nothing  for  us  to 
review.  We  are  now  clear  that,  viewing  the 
matter  from  every  angle,  the  alternative  writ 
of  review  was  Improvidently  Issued.  Had 
an  order  been  entered  holding  the  prisoner 


for  trial,  and  had  be  applied  for  llie  writ  or 
review,  a  different  question  would  be  pre- 
sented.   We  express  no  opinion  as  to  the 
adequacy  of  his  remedy  by  appeaL 
The  proceeding  is  dismissed. 

GROW,  a  J.,  and  MAIN,  ITUU^BBXON, 
and  MOUNT,  JJ^  ccmcur. 


GOEfTSlEB.  et  nx.  T.  OITZ  OF  OOLVILLB 
et  aL    (No.  11867.) 

(Supreme  Court  of  Washii^ton.   Nov.  17* 
1914.) 

L  Municipal  OoBPOBATXons  A  611*)— Pub- 
uo  lupBovEMBHTs  —  AsSBBBicBiiTS  —  Bight 
or  Revibw. 

The  right  to  appeal  from  the  decision  of  a 
city  council  in  a  local  assessment  proceeding 
is  special  and  not  inherent  or  constitutionaL 
and  the  statute  giving  such  right  of  appeal 
must  therefore  be  strictly  followed  or  the  court 
acquires  no  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Monlcipal 
Corporations.  Cent.  Dig.  |i  llSB,  1184;  Dee. 
Dig.  I  911.*] 

2.  Mttnicipai.  Cobpobations  a  Sll*>— Pdb- 
ijo  IifPBovEiCEinw— AsaKSSunra— Apfkai. 

— Tbahscbipt.  t 

Under  the  Local  Improvem^t  L«w  (Laws 
1911,  p.  453,  S  22)  giving  a  right  of  appeal  from 
an  assessment  for  local  improvements,  but  re- 
quiring a  transcript  containing  the  assessment 
roll,  the  objections  thereto,  the  ordinance  con- 
firming the  assessment,  and  the  record  of  the 
council,  and  section  23,  providing  that  the  as- 
sessment shall  be  conclusive  npon  all  parties 
who  do  not  appeal  in  the  manner  and  within  the 
time  specified,  a  transcript  which  failed  to  con- 
tain the  record  of  the  council  is  insufficient  to 
give  the  court  jurisdiction  over  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1188.  1184;  Dec 
Dig.  S  511.*} 

8.  MUNICIPAI.  COBPOBATXONS  (|  511*)-'PtTB- 
UO  lUPBOVEUENTS— ASSBSSMKNTS- AfPKAI. 

—Amendment  or  Tbahscbipt. 

Since  the  defect  was  jurisdictional,  the 
transcript  cannot  be  amended  to  supply  the 
missing  record  after  the  expiration  of  the  tinie 
within  which  it  was  required  to  be  filed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1183,  1184;  Dec 
Dig.  i  511*1 

Department  1.  Appeal  from  Superior 
Court,  Stevens  County;  Henry  L.  Keniuxi« 

Judge. 

Appeal  by  Frank  B.  Goetter  and  wife 
against  the  City  of  Colvllle  and  others  from 
tbe  confirmation  by  the  dty  council  of  an 
asssessment  roll  for  a  local  improvement. 
Appeal  dismissed  by  the  superior  court,  and 
appellants  therein  appealed  to  the  Buprune 
Court  Affirmed. 

Car^  &  Johnson  and  S.  Douglas,  all  of  Col- 
TiUe,  for  appellanta  F.  Leo  Orimstead  and 
Stnll,  WenU  ft  Bailey,  aU  of  Oolville,  for  re- 
spondents. 

MAIN,  J.  This  Is  an  appeal  from  a 
judgmmt  of  the  superior  court,  whicb  dls> 
missed  an  appeal  from  the  decision  of  the 
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dt7  ooonell  conflnnliig  an  uneaament  roll 
for  a  local  improTemoit.  On  Ajnril  22,  1913, 
Qie  <dt7  cooncil  of  the  dty  of  GolvUIe,  Wash., 
a  mnnlclpal  corporation  of  the  third  class, 
adt^ted  a  reaolnttou  declaring  its  Intentton 
to  order  the  oonstmctlon  of  a  sewer  eystem 
for  the  sewerage  of  territory  embraced  with- 
in llie  boundaries  as  deOned  hj  the  resolu- 
tion. On  May  27,  1013,  after  doe  and  iffop- 
er  notice  and  a  h^yT*"g  apon  the  proposed 
Improvement  had  been  ^ren,  the  city  coun- 
eU  passed  an  ordinance  providing  for  the 
improvement.  Thereafter  a  contract  was  let 
for  the  oonstructiini  of  tlie  sewer  aysteoL 
In  doe  course  an  assessment  roU  was  pre- 
pared and  filed  with  the  cleric  of  the  dty. 
A  time  and  place  was  then  fixed  for  a  hear- 
ing upon  the  roll  and  notice  thereof  given. 
Prior  to  the  hearing  upon  the  roll,  the  ap- 
pellants filed  with  the  dty  clerk  written  ob- 
jections thereto.  On  October  7,  1913.  the 
dty  council  by  ordinance  confirmed  the  as- 
MBsment  roU.  On  October  23,  1913,  Frank 
6.  Ooetter  and  wife  filed  with  the  dty  clerk 
and  with  the  clerk  of  the  superior  court  for 
Stevens  county  their  notice  of  aiq>eal  and 
bond  on  appeaL  On  November  1,  1913,  the 
appellants  filed  with  the  derk  of  the  superior 
coart  a  transcript,  which  contained,  among 
other  things,  the  assessment  roll,  the  ap- 
pellants' (Ejections  thereto,  and  the  ordi- 
nance confirming  the  roU.  This  transcript 
did  not  contain  the  record  of  the  dty  council 
with  reference  to  the  assessment  When 
the  cause  came  on  for  trial  a  motton  was 
made  to  dlamlsa  the  appeal  <hi  the  ground 
that  the  appeal  was  ineffective  because  It 
did  not  contain  the  record  of  the  dty  coun- 
eU  rdfttlTe  to  the  aaseosment.  VbiM  motion 
was  sustained.  Thereupon  the  appdlants 
asked  leave  to  supplement  the  record.  This 
request  was  denied.  Tudgnient  was  entered 
dlsmfswlng  the  appeal.  Vam  this  Judgment 
Goetter  and  wffie  have  appealed. 

The  record  presents  two  questions :  First, 
did  the  transcript  as  filed  in  the  superior 
court  embody  tlioae  things  whidi  were  nec- 
essazy  to  confler  jurlsdictltm  upon  the  supe- 
rior court?  And,  second,  did  the  court  err 
In  declining  to  permit  the  transcript  to  be 
amended  or  supplemented? 

[1]  I'.  An  appeal  from  the  decision  of  the 
dty  coundl  in  a  local  assessment  proceed- 
ing la  Bpedal,  and  not  a  right  which  is  in- 
herent or  coDstitutloual.  If  a  right  of 
appeal  exists.  It  must  be  by  virtue  of  a 
statute.  In  the  absence  of  a  statute  no 
such  right  would  exist.  McQuillan,  Munici- 
pal Corp.,  vol.  2,  S  2128;  Randolph  V.  In- 
dianapolis, 172  Ind.  610,  88  N.  B.  949. 

In  the  case  last  dted  it  was  said: 

"Statutory  Drovirions  for  the  improvement  of 
atreeta  and  otoer  blehways,  and  for  the  asaeas- 
nent  of  the  coata  tbereoC  against  the  property 
benefited  are  special  In  character,  and.  unless 
ezpresalf  granted,  no  appeal  lies  from  any  ac- 
tion or  decision  of  the  board  or  tribunal  con- 
ducting atich  proceedings." 


Since  the  right  to  appeal  must  be  given 
hy  an  axpress  statutory  prortaion,  an  appeal 
Is  not  efTecUve  unless  It  is  taken  within 
the  time  spedfled  and  in  the  manner  deBie> 
nated  hy  the  statute.  In  the  text  of  Abbott 
on  Hnnidpal  Corporations,  |  377,  the  rule 
la  stated  thna: 

"Aa  the  right  of  appeal  and  review  la  a  statu- 
tory one,  the  proTiaiona  requiring  or  prov^ing 
for  its  exercise  within  a  certain  specified  time, 
or  in  a  designated  manner,  are  generally  consid- 
ered mandator;,  and  If  the  right  is  not  so  ex- 
ercised b7  the  property  owner,  it  ia  forfaited  or 
lost  •  • 

JtulsdldlMi  is  conferred  upon  the  supe- 
rior court  to  hear  appeals  from  decisions  of 
the  dl7  council  only  by  complying  with  the 
provisions  of  the  statute.  In  White  v.  Taco- 
ma,  20  Wash.  801,  65  Pac.  819,  it  was  said : 

"The  council  derived  jurisdiction  to  reassess 
solely  by  virtue  of  that  chapter  (chapter  95, 
Laws  1893,  p.  230)  and  only  by  complyhig  with 
its  provisioDs  relating  to  appeals  could  Uie  su- 
perior court  acquire  jurisdiction." 

It]  By  section  22  of  the  Local  Improvement 
Law  (Laws  1911,  a  98,  p.  453)  the  right  of 
appeal  from  the  decision  of  the  dty  council 
la  given  to  objecting  property  owners  and 
the  method  of  its  ezerdse  la  spedfled.  It 
is  there  provided: 

"Such  appeal  shall  be  made  by  filing  written 
notice  of  appeal  with  the  clerk  of  auch  dty  or 
town  and  with  the  clerk  of  the  auperior  court 
in  the  county  in  which  auch  dty  or  town  is  sit- 
uated within  ten  days  after  the  ordinance  con* 
firming  such  assessment  roll  shall  have  become 
effective,  and  such  notice  shall  describe  the 
property  and  set  forth  the  objections  of  audi  ap- 
pellant to  such  aaaeasmoit;  and,  within  ten 
days  from  fhe  filing  of  auch  notice  of  appeal 
with  the  clerk  of  the  superior  court,  the  appel- 
lant sliall  file  with  the  derk  of  said  court,  a 
transcript  conslatlng  of  the  aaaeaament  roll  and 
his  objecti<nis  thereto,  together  with  the  ordi- 
nance confirming  such  assessment  roll,  and  the 
record  of  the  council  or  other  legislative  body 
with  reference  to  said  assessment.   •   *   •  " 

By  this  statute  the  appeal  becomes  effec- 
tive by  giving  the  notice  therein  required, 
and  by  filing  a  transcript  within  the  time 
spedfled,  which  shall  contain:  (a)  The  as- 
sessment roll;,  (b)  the  objections  thereto; 

(c)  the  ordinance  confirming  the  same;  and 

(d)  the  record  of  the  coundl  with  reference 
to  ttie  assessment 

Section  23  of  the  same  chapter  provides  that 
whenever  the  assessment  roll  for  ttie  local 
improvement  diall  have  been  confirmed  by 
the  coundl,  it  shall  be  condualve  in  all 
things  upon  all  parties  not  appealing  from 
the  action  of  the  dty  council  In  confirming 
the  roll  "in  the  manner  and  within  the  time 
in  this  act  provided."  Unless  the  appeal  la 
takm  within  the  time  and  in  the  manner 
spedfled.  It  Is  ineffective.  The  lai^roage  of 
the  statute  is  dear  and  explidt  and  manda- 
tory in  Its  terms.  It  was  no  doubt  the  in- 
tention of  the  Legislature  to  provide  that 
no  right  of  appml  should  exist  unless  takoi 
in  a»  manner  provided  in  the  statute.  As 
already  stated,  the  transcript  flled  in  the 
superior  court  did  not  contain  the  record 
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of  the  dty  council  with  reference  to  the  as- 
-sessment,  as  required  by  the  statute.  The 
statute  not  being  complied  with,  the  supe- 
rior court  did  not  acquire  Jurisdiction. 

The  appellants  in  this  connection  dte 
and  rely  upon  the  case  of  Ahrens  t.  Seattle, 
39  Wash.  168,  81  Pac.  558.  That  case,  how- 
ever, is  not  in  point  upon  the  question  here 
presented. 

[3]  II.  Did  the  court  err  in  refusing  to 
permit  the  transcript  to  be  supplemented? 
The  general  rule  is,  and  this  seems  to  be 
recognized  by  the  appellants,  that  those 
things  which  go  to  the  Jurisdiction  cannot 
be  supplied  after  the  tUbe  fixed  In  tlie  stat- 
ute  for  taking  the  appeal  has  expired,  and 
that  only  defects  In  the  transcript  which  are 
not  of  a  Juri8dicti<mal  character  ate  amend- 
able, in  the  discretion  of  the  court.  Bordiell  t. 
ATerUl  Machinery  Ca,  65  Or.  113,  105  Paa 
403.  Since  a  compliance  with  the  statute 
was  necessary  to  confer  Jurisdiction,  the 
trial  court  did  not  eAr  in  refusing  to  per- 
mit the  amendmoit  The  situation  is  not 
analogous  to  that  presoited  under  the  gen- 
eral statute  of  appeals  which  provides  for 
the  filing  of  a  transcript  There  the  stat- 
ute (Rem.  &  BaL  Code.  |  1729)  expressly 
makes  provision  for  a  supplemental  tran- 
script In  addition  to  that  the  general  stat- 
ute of  appeals  (Rem.  ft  Bal.  Code,  i  nVd) 
provides  that  the  appeal  becomes  elfectlTe 
by  the  giving  ot  notice,  and  may  become 
ineffectual  (Rem.  &  BaL  Code,  |  1721)  by 
falling  to  give  a  bond  within  the  time  speci- 
fied. In  the  present  case  one  of  the  neces- 
sary steps  In  perfecting  the  appeal  was  to 
file  a  transcript  as  required  by  the  statute. 

The  judgment  will  be  afilrmed. 

CROW,  C.  J.,  and  OOSS,  MJAS,  and 
GHADWICE,  JJ.,  concur. 


STATE  ex  reL  MURPHT  t.  SUPERIOR 
COURT  OF  WHATCOM  COUNTY 
et  al.   (No.  12035.) 

(Supreme  Court  of  Washington.    Nov.  16, 
1914.) 

1.  Grand  Jury  d  8*)— SEXAcnon— Statote. 

Under  3  Rem.  &  Bal.  Code,  S  94—4.  pro- 
viding that  petit  Jurors  shall  be  drawn  by 
chance,  and  section  94 — 6,  provldis^  that  the 
grand  jurors  shall  be  drawn  from  the  jury  list 
as  hereinbefore  provided,  the  essential  element 
In  the  method  of  selecting  grand  jurors  from 
the  list  is  that  they  be  selected  by  chance,  and 
where  7S  namos  were  drawn  from  the  lists,  of 
whom  about  40  were  in  attendance,  a  grand 
jury  selected  by  the  judge  from  among  the  40 
without  resort  to  chance  was  illegally  selected. 

[E3d.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  il  10-20;  Dec.  Dig.  %  8.*] 

2.  GbAND  JUBT   (S  8*>—SELECTI0N— ''iHPAlf- 

BMD"— "DaAWN." 

The  word  "drawn,"  as  used  In  3  Rem.  & 
Bal.  Code,  {  94 — 6,  requiring  grand  Jurors  to 
be  drawn  from  the  jury  list  as  thereinbefore 
provided,  is  not  limited  to  the  original  drawing 
by  the  clerk  from  the  jury  list  of  the  county, 


it  not  being  used  as  distinct  from  "Impaneled," 
which  means  the  proper  selection  and  qualifica- 
tion of  those  who  malte  up  the  final  jury,  and 
the  final  selection  of  those  who  make  up  th« 
grand  jury  must  be  made  by  chance,  notwith- 
standing the  fact  that  the  statute  requires  such 
selection  in  the  case  of  petit  jurors,  but  not 
expressly  in  the  case  of  grand  jurors. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  H  16-20;  Dec.  Dig.  |  &* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Impand.] 

Department  1.  Certiorari  by  the  State,  on 
the  relation  of  H.  P.  Murphy,  against  the 
Superior  Court  of  Whatcom  County  and 
Hon.  Guy  O.  Alston,  Judge  thereof,  to  review 
a  Judgment  of  the  said  court  refusing  a  mo- 
tion to  quash  an  indictment  for  irregularis 
ties  in  the  impaneling  of  the  grand  Jury. 
Judgment  reversed,  with  directions  to  gnadi 
the  indictment 

Newman  &  Klndall,  of  BelUngham,  and  O. 
W.  Corliss  and  John  C.  Hlgglns,  both  of  Seat- 
tle (Hyman  Zettler,  of  Seattle,  of  counsel), 
for  relator.  Frank  W.  Blxby,  of  Belltngham^ 
for  respondents. 

OHADWICK,  J.  This  proceeding  la 
brought  to  review  an  order  of  the  superior 
court  in  and  for  Whatcom  county  In  the 
matter  of  the  drawing  of  a  grand  Jury.  Re- 
lator was  Indicted,  and  moved  to  set  aside 
the  indictment  upon  the  ground,  among  oth- 
ers, that  the  grand  Jury  was  not  summoned, 
drawn,  or  impaneled  as  provided  by  law. 
Tbls  motion  was  dented. 

[1]  The  grand  Jury  was  selected  in  the 
following  manner:  Sevoity-elght  names  were 
drawn  from  the  Jury  lists.  Six  were  not 
found.  A  certain  number  claimed  exemption 
under  the  statutes,  so  that  about  40  remain- 
ed. From  this  number  the  Judge  pre^dlng 
selected  17  to  serve  as  grand  Jurors.  Upon 
examination  some  of  these  were  found  to 
he  dlsQualified  or  were  excused;  whereupon 
the  judge  selected  a  sufficient  number  from 
those  remaining  to  make  up  the  number  17. 
The  remainder,  some  18  veniremen,  were 
excused  without  examination  or  the  chance 
of  being  drawn  as  grand  jurors. 

It  Is  provided  in  volume  3,  Rem.  &  Bal. 
Code,  8  94 — i,  that  petit  Jurors  shall  be 
drawn  by  chance,  "and  before  the  drawing  is 
made  the  boxes  shall  be  shaken  up  so  that 
the  slips  bearing  the  names  thereon  may  be 
thoroughly  mixed,  and  the  drawing  of  the 
slips  shall  depend  purely  upon  chance." 
Grand  jurors  are  drawn  from  the  Jury  lists 
as  "hereinbefore  provided."  "Whenever  the 
Judge  or  Judges  of  the  superior  court  of  any 
county  In  the  state  shall  desire  to  summon 
a  grand  Jury,  the  names  of  persons  to  serve 
as  grand  Jurors  shall  be  drawn  from  the 
Jury  list  as  hereinbefore  provided."  S  Rem. 
Se  Bal.  Code,  |  94—6.  That  it  was  the  policy 
of  the  Legislature  to  preserve  the  right  to 
have  an  unbiased  and  unprejudiced  Jury  and 
grand  Jury  and  that  no  suspicion  should  at- 
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tafh  to  the  manner  of  Its  selection  In  all 
cases  cannot  be  questioned.  An  essential  ele- 
ment In  aelectln?  jurors  Is  the  element  of 
chance^  The  Bngllsh-speaklng  people  bave 
fonnd  no  better  way,  and  b&Te  made  It  tbe 
supreme  test  of  snffldency.  Selection  by 
cbance  has  been  Indorsed  by  this  conrt  speak- 
ing In  harmony  with  an  unbroken  current  of 
snthorlty.  Hercerean  T.  Maaghlln  Mill  Co., 
ri3  Wash.  471^  102  Pac.  232;  State  t.  Barnes, 
M  Wash.  SOI,  108  Paa  792,  2S  L.  R.  A.  (N. 
S.)  932. 

In  the  Mercerean  Oase  It  was  said:  "While 
tbe  statute  ts  not  clear  as  to  the  exact  meth- 
od to  be  porsaed.  Its  pnrpose  Is  to  provide 
for  a  chance  drawing  from  the  box." 

The  logic  of  this  observation  is  that  the 
court  should  not  concern  Itself  with  meth- 
ods, for  there  may  be  many  methods  adopted 
which  would  satisfy  tbe  law,  bat  that  It 
shonld  Insist  that  the  Jnrors  or  frand  Jn- 
rors  be  selected  by  chance.  In  tbe  case  of 
State  T.  Barnes  the  coart  quoted  from  the 
text  of  24  Cyc.  216,  wherein  tbe  general  role 
la  laid  down  that  methods  may  be  directory, 
but  the  material  thing — that  the  Jurors 
should  not  be  the  product  of  arbitrary  selec- 
tion— Is  so  far  mandatory  as  to  give  ground 
for  challenge  If  It  Is  not  observed.  When 
the  statute  has  said,  and  this  court  has  said, 
that  a  petit  jury  must  be  selected  by  chance, 
and  that  grand  jorors  shall  be  drawn  as 
"berelnbefore  provided,"  it  means  that  the 
men  who  are  called  and  sworn  to  serve  as 
Jurors  or  grand  Jurors  shall  be  selected, 
whether  In  a  preliminary  way  or  finally,  by 
cbance.  In  this  case  tbe  Judge  directed  the 
clerk  to  draw  78  names.  In  the  exercise  of 
a  sound  discretion,  he  excused  a  certain 
number.  Out.  of  the  remainder,  having  40 
names  before  him,  the  Judge  by  his  own  act 
and  Judgment  made  up  the  Jury.  We  find 
nothing  In  the  statutes  or  In  any  authority 
that  has  been  called  to  our  attention  that 
gives  a  judge  a  right  to  draw  or  select  either 
petit  or  grand  Jurors.  At  common  law  Ju- 
rors were  selected  by  the  sheriff,  or  by  the 
coroner,  or  by  an  elisor.  The  Jndge  never 
named  tbe  Jurors. 

"As  it  was  an  essential  principle  of  tbe  Jury 
trial  from  the  earliest  times  tnat  the  Jarora 
should  be  inmmoned  from  the  hundred  where 
the  cause  of  action  arose,  the  court,  in  order 
to  procure  tbelr  attendance,  inued  in  the  first 
instance  a  writ  called  a  venire  facias,  com- 
maodiag  the  sheriff  or  other  officer  to  whom  it 
was  directed  to  have  12  good  and  lawful  men 
from  the  neigbborbood  in  court  upon  tbe  day 
therein  specified  to  try  the  Inue  joined  between 
the  parties.  And  this  was  accordingly  done, 
and  the  sheriff  had  his  jury  ready  at  the  place 
which  the  court  had  appointed  for  its  sitting." 
Forsjth,  History  of  Trial  by  Jury,  p.  168. 

Under  modem  practice  the  Jury  lists  are 
made  up  by  an  Independent  agency  and  are 
drawn  by  the  clerk  of  the  court  The  only 
function  the  court  has  to  iKrform  is  to  pass 
upon  the  qualifications  of  the  men  so  drawn 
and  to  make  up  a  final  panel  for  jury  serv- 
ice. It  Is  earnestly  contended  that,  luas- 
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much  as  there  was  a  drawing  of  78  names 
from  the  jury  lists,  the  law  Is  satisfied,  not- 
withstanding the  arbitrary  selection  by  the 
Judge  of  certain  ones  to  be  sworn  as  grand 
Jurors.  Granting,  for  the  sake  of  argument, 
that  no  real  injustice  has  been  done  In  this 
particular  case,  and  that  a  folr  Jury  waa 
selected,  to  approve  tbe  method  adopted  by 
the  court  would  be  to  permit  a  Judge,  If  he 
so  wUled,  to  provide  a  grand  Jury  of  his 
own  choosing  in  every  case  under  color  of 
law.  He  might  direct  the  drawing  of  every 
man  on  tbe  Jury  lists  of  the  county,  and, 
having  than  so  drawn,  direct  the  sherUT  to 
summon  only  certain  favored  ones,  or  he 
mli^t  direct  the  drawing  of  a  certain  nutn- 
ber,  and  then  proceed  to  arbitrarily  select 
the  men  be,  and  he  alone,  wanted  to  serve. 
No  cases  are  dted  to  sustain  a  practice  so 
fraught  with  possibilities.  In  fact,  methods 
which  have,  designedly  or  otherwise,  circum- 
vented the  saving  element  of  drawing  by 
diance  have  been  condemned  by  tbe  courts 
and  by  public  opinion  whenever  and  wher* 
ever  they  have  been  resorted  to.  To  reVlew 
and  quote  from  authorities  would  extend 
this  opinion  to  an  Interminable  length.  The 
question  has  come  before  the  courts  In  va- 
rious forms,  and  our  conclusion  is  sustained 
by  the  following  casra:  State  v.  Beckey,  79 
Iowa,  368.  44  N.  W.  079 ;  Shepherd  v.  State^ 
88  Miss.  147.  42  South.  S44,  10  Ann.  Gas. 
963;  Boyd  v.  State,  98  Ala.  33,  13  South.  14; 
Vlers  V.  State,  10  OkL  Cr.  28,  1S4  Paa  80; 
Rlsner  v.  Conmionwealtb,  96  Ky.  689,  26  S. 
W.  888,  16  Ky.  Law  Rep.  84 ;  Curtis  v.  Com- 
monwealth, 110  Ky.  846,  62  S.  W.  886,  23 
Ky.  Law  Rep.  267;  Covington  &  C.  Bridge 
Ca  V.  Smith,  118  Ky.  74,  80  S.  W.  440,  25 
Ky.  Law  Rep.  2292.  If  there  Is  any  authori- 
ty to  the  contrary,  it  has  not  been  called  to 
our  attention,  nor  have  we  been  able  to 
find  It. 

[2]  The  main  reliance  of  counsel,  however, 
is  In  this:  That  there  Is  a  distinction  between 
the  words  "drawn"  and  "Impaneled";  that 
where  the  word  "drawn"  Is  used  In  the  stat- 
ute it  means  the  original  drawing  by  the 
clerk  from  the  jury  lists  of  the  county ; 
and  that  the  jury  may  be  impaneled  by  the 
arbitrary  selection  of  the  Judge  without  do- 
ing violence  to  the  statute.  Counsel  finds 
comfort  In  the  case  of  State  ex  rel.  Gibson  v. 
QllUam.  66  Wash.  29,  104  Pac.  1131,  where 
tbe  court,  In  discussing  the  time  when  those 
drawn  to  answer  a  summons  for  a  grand  ju- 
ry should  appear  in  court  and  be  Impaneled, 
referred  to  the  act  of  drawing  and  the  act 
of  impaneling  as  If  they  were  distinct  things. 
They  may  be  distinct,  for  they  have  various 
meanings  depending  upon  their  settings. 
While  the  word  "impaneled"  Is  not  used  in 
our  statute,  It  means,  in  common  parlance, 
the  proper  selection  and  qualification  of  those 
who  make  up  the  final  Jury,  whether  it  be 
a  petit  jury  or  a  grand  Jury;  but  there  Is 
nothing  in  that  case  holding  or  suggesting 
In  any  way  tliat  a  Jury  may  be  drawn  ot 
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Impaneled,  mSag  the  words  as  meaning  the 
same  thing,  and  In  the  sense  of  selecting  or 
making  up  a  Jury,  by  the  act  or  <^u>lce  of  the 
Judge. 

When  a  Jury  is  impaneled  to  try  a  dvll 
case,  the  jurors  are  drawn  by  lot  ont  of 
the  qualified  Jurors  presoit.  1  Bern,  ft  BaL 
Code,  8  323.  Selection  by  diance  is  the  same 
thing  whether  you  call  It  "drawing"  or 
"Impaneling."  The  only  difference  is  that 
the  men  drawn  from  the  Jury  lists  an  not 
yet  tested  as  to  their  auallflcatlons.  Their 
qualification  depends  upon  examination. 
"Impaneling"  means  that  the  veniremen  have 
been  qualified  by  examination  and  sworn  to 
perform  their  duties  as  Jurors. 

Inasmuch  as  the  statute  directs  the  man- 
ner <jt  selecting  the  names  of  petit  Jurors, 
counsel  argues  that  there  is  an  omission  of 
the  law  In  that  no  such  provision  is  made 
for  the  selection  of  grand  Jurors  which 
Justifies  an  arbitrary  selection  by  the  court 
Is'o  such  conclusion  follows.  If  section  323 
had  not  been  written,  a  litigant  might  still 
insist  upon  his  right  to  challenge  the  array. 
The  Constitution  (article  1,  {  21)  guarantees 
the  right  of  trial  by  Jury  as  a  right  Inviolate. 
This  means,  in  the  absence  of  a  statute  de- 
fining "procedure,"  the  right  as  it  existed  at 
common  law.  The  fairness  attending  the 
selection  of  a  Jury  was  the  boast  of  the  com- 
mon law.  3  Blackstone's  Commentaries,  354 
et  seq. 

"Tbe  right  of  challenge  is  almost  essential 
for  the  purpose  of  securing  perfect  fairness  and 
impartiality  in  a  trial,  *  *  *  In  this  coun- 
try (England)  the  right  baa  existed  from  the 
earliest  times."  Forsyth,  History  of  Trial  by 
Jury,  p.  175. 

The  right  to  question  the  legal  standing  of 
a  grand  Jury  has  been  especially  recognized 
by  statute.  Rem.  &  Bal.  Code,  §  2099,  aubd. 
6.  wherein  it  is  provided  that  an  indictment 
may  be  set  aside  if  the  grand  Jury  were  not 
selected,  drawn,  summoned,  impaneled,  or 
sworn  as  prescribed  by  law.  This  answers 
for  the  challenge  of  the  common  law,  that 
right  being  preserved  in  form  only  as  to 
"any  pe»on  In  custody  or  held  to  answer  for 
an  offense"  (Rem.  &  Bal.  Code,  2025);  one 
of  the  grounds  of  challenge  being  that  tbe 
"clerk  has  not  drawn  from  the  Jury  box 
tbe  requisite  number  of  ballots  to  conatitute 
a  grand  Jury."  This  means  the  grand  Jury 
as  finally  selected  and  shows  that  the  Legis- 
lature had  no  thought  that  a  grand  Jury 
could  be  selected  in  any  way  other  than  by  a 
drawing  from  a  box:  by  the  clerk  "in  the 
presence  of  the  proper  officers." 

The  manner  of  selecting  grand  Jurors  has 
been  the  occasion  of  some  doubt;  hence  we 
feel  warranted  In  saying  tjiat  a  grand  Jury 
might  be  selected  in  one  of  two  very  simple 
ways  wliich  are  not  inconsistent  with  the 
practice  at  common  law  and  the  usual  stat- 
utory procedure^  A  certain  number  of  names 
might  be  drawn  from  the  Jury  lists.  The 


clerk  might  be  directed  to  draw  the  names 
of  Individuals  and  qvall^  them  singly  until 
a  snlSclent  niunber  of  Jnrcvs  were  obtained, 
and  these  might  be  impaneled  as  grmA  Ju- 
roza.  Or  tbe  Judge  mi^t  direct  that  all  of 
those  answering  the  summons  of  the  court 
should  be  examined  as  to  their  quaUflcattons, 
and  out  ot  the  numbw  so  qnallfled  the  clerk 
should  draw  by  duuice  a  sufficient  number 
to  make  up  tbe  grand  Jury. 

We  find  nothing  In  the  conunoD  law,  tlie 
Oonstttutlini  our  statntes,  or  In  tbe  adjndt' 
oated  cases  which  will  sustain  tbe  selection 
of  the  grand  Jury  called  by  the  respondent 
superior  court  in  and  tor  Whatcom  county. 

Tbe  judgment  of  tbe  lower  court  la  re- 
versed,  with  dlrecttons  to  quash  the  lndic^ 
ment  herrtofore  filed  against  tbe  relator  on 
tiie  ground  that  the  grand  Jiuy  letomins 
said  indictment  was  not  drawn  and  im- 
paneled as  reqnired  by  law. 

CROW,  0.  3^  and  QOBVi,  J.,  concur, 
UAIN  and  BLEJS,  JJ.,  ccmcur  In  the  result. 


GOLD  T.  NORTHERN  PAO.  RT.  CO.  at  oL 

(No.  miij 

(Supreme  Court  f»f  Washlngtim.   Nov.  17, 

RaiLBOADS  (I  824*)  —  UBOSaZlTO  ACdDBRT  — 

DKATH— CONTBtBUTOBT  NEaUOBNOB. 

Decedent,  a  boy  16  years  of  age,  riding  a  ' 
bicycle  in  a  westerly  direction,  approached  de- 
fendant's double  railroad  tracks  croBsing  the 
street  at  right  angles.  Decedent  slowed  down 
without  coming  to  a  stop  to  permit  tbe  pasBage 
of  a  passenger  train  on  the  westerly  track  near- 
est to  him,  and,  just  as  this  train  cleared  the 
crossing,  rode  onto  the  easterly  track  in  front 
of  a  tniln  goii^  in  the  opposite  direction,  and 
was  struck  and  killed.  BtM  that,  it  appearing 
that  tbe  train  was  In  sight  as  decedent  ap- 
proached the  easterly  tracks  within  ample  time 
and  distance  to  enable  decedoit  to  avoid  it,  had 
be  used  the  slightest  precautitu  to  ascertain  its 
approach,  he  was  negligent,  as  a-matter  of  law. 

[Ed.  Note.— For  other  cases,-  see  Railroads, 
Cent.  Dig.  »  1020-1020 ;  Dec.  Dig.  1  324.*] 

Department  L  Appeal  from  Superior 
Court.  Lewis  County;  A.  E.  Rice,  Judge. 

Action  by  Almeda  S.  Cole  against  tbe 
Northern  Pacific  Railway  Company  and  an- 
other. Judgment  for  defendant^  and  plain- 
tiff appeals.  Affirmed. 

Forney  &  Ponder  and  Albers  &  Allen,  all 
of  GhehfOls,  for  appellant  G^.  T.  R^d,  J. 
W.  Qul<^  and  L.  B.  da  Fonts,  all  of  Taco- 
ma,  for  respondents. 

MORRIS,  J.  Appellant  brought  this  ac- 
tion to  recover  for  the  death  of  her  son,  who 
was  killed  while  attempting  a  crossing  of  the 
respondent  railway  company's  tnu^  The 
court  below  granted  a  nonsuit  at  the  con- 
clusion of  appellants  evidence^  and  she  ap- 
peals. 

The  evidence  sustaining  ttie  right  of  action 
in  appellant  was  sufflcioit  and  la  not  qnes- 
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ttoned;  tbe  point  ■upportluf  the  rallns  bring 
tlie  «MitrUnitox7  negUffoiee  iA  tbe  deceaJKd. 
Tbm  uxlileiit  occvTed  at  1^  In  tbe  after* 
noon  of  Sunday.  Angnst  4,  1932.  The  de- 
ceased was  ttien  16  years  of  ate.  end  was 
approa(dilng  the  Main  street  crossing  of  re- 
spondent's tracks  In  Chehalls,  riding  a  U- 
cyde.  and  gotng  In  a  westerly  direction.  Aa 
be  approached  the  crossing;  be  was  riding, 
In  the  language  of  the  recwd,  '^nlte  fast," 
hut  slowed  down,  without,  bowerer,  coming 
to  a  stop,  to  permit  tbe  passage  orer  the 
crossing  of  a  Great  Ncffthem  passenger  train 
going  south  <m  the  westnly  track.  Just  as 
tbe  Great  Morttiem  train  cleared  the  cross- 
ing deceased  rode  tip<»k  the  easterly  track, 
when  he  was  Instantly  struck  by  the  engine 
of  a  Northern  Padflc  train  going  north  on 
Hie  easterly  tnu^,  recelrlng  fatal  injuries. 
To  the  east  of  the  main  tracks  were  two 
spur  tracks,  the  first  64  feet  distant  from  the 
track  on  which  deceased  waa  struck,  and  the 
second  21  feet.  Two  blocks  to  the  south  of 
the  crossing  stood  some  coal  bunkers  to  the 
east  of  the  main  tracks,  and  between  these 
bunkers  and  the.  Main  street  croeaing  at  the 
time  of  the  accident  there  were  probably 
some  ties  piled  "as  high  as  a  .man's  chin," 
and  a  car  or  two  upon  one  or  the  other  of  the 
apnr  tra<^  The  evidence  Is  not  dear  on 
these  last  points,  but  we  assume  It  as  so  e»- 
tabllshed.  There  was  an  unobstmcted  view, 
however,  160  feet  south  of  the  crossing  ac- 
cording to  the  contention  of  counsel  for  ap- 
pelant, and  from  the  seoMid  of  the  spur 
tn^tSsM,  distant  21  feet  from  the  track  upon 
which  deceased  was  struck,  the  main  tracks 
ran  straight  to  the  south  for  over  a  mile 
without  anything  to  obstruct  the  view. 
These  is  only  one  conclusion  that  can  be 
drawn  from  the  evidence,  and  that  is  that  the 
deceased  approached  the  crossing  Intent  only 
upon  tbe  Great  Northern  train  going  south. 
He  took  no  precaution  to  avoid  danger  upon 
the  easterly  track,  but  rode  heedlessly  on, 
assuming  that  the  Great  Northern  train  was 
tbe  only  one  to  avoid.  He  rode  straight 
git^m^^  oblivious  of  his  surroundings,  exc^t 
tbe  Great  Northern  train,  and  slackened  bis 
speed  <x&f  oiough  to  permit  it  to  pass,  be- 
fore be  rode  upon  tbe  traclES.  It  Is  hard  to 
■ay  within  what  distance  tbe  Northern 
Padflc  train  was  In  sight  as  the  deceased 
approached  the  easterly  of  the  main  tracks, 
bat  It  cannot  be  denied  that  it  waa  In  sli^t 
wltbln  ample  tbne  and  distance  to  enable 
deceased  to  avoid  It,  had  he  used  tbe  sU^^t- 
eat  precaution  to  ascwtaln  its  approach  and 
avoid  It  These  two  imasenger  trains  were 
In  the  habit  of  meeting  about  this  pttot,  and 
deceased  worked  in  a  fumitora  facttny  a 
block  and  a  half  to  the  south  of  this  crossing 
and  tiXong  the  rl^t  of  way.  We  cannot  ee- 
cape  the  conduslon  that  this  unfortunate 
boy  paid  DO  attention  to  his  safety  or  to  his 
■nmxindings  other  than  the  Great  Northern 


train.  Tbe  law  rwjuires  that  one  approach- 
ing a  railway  crossing  shall  make  a  reason- 
able use  ctf  his  senaea  to  guard  hie  safety, 
and  the  failure  to  do  so  Is  sudi  negllg^ice  aa 
will  prevent  recovery  In  case  of  injury.  It 
la  not  necessary  to  here  say  what  joecautlons 
are  necessary.  It  cannot  be  denied  that 
something  must  be  done  to  Insure  safety. 
However  slight  may  be  the  requirement  as 
to  protection,  it  avails  nothing  In  the  light 
of  this  record,  as  tbe  deceased  took  non^  but 
pro.ceeded  as  If  there  was  only  one  danger 
to  be  avoided,  and  that  from  the  train  going 
south  upon  the  westerly  track.  He  was  ut- 
terly oblivious  of  the  easterly  track  and  of 
tbe  danger  its  presence  Indicated.  As  ap- 
plied to  this  situation,  the  minds  of  reason- 
able men  cannot  differ  that,  if  this  boy  had 
taken  the  slightest  heed  to  his  safety,  he 
would  not  have  been  Injured.  Not  having 
done  so,  only  one  conclusion  can  be  readied, 
and  that  Is  as  found  by  the  lower  court  The 
late  cases  of  Stuedlng  v.  Seattle  Electric  Co., 
71  Wash.  476,  128  Pac.  1058,  Bowden  v. 
Walla  WaUa  Valley  R.  Co.,  79  Wash.  184, 
140  Pac.  549,  and  Aldredge  v.  O.  W..R.  & 
Nev.  Co.,  79  Wash.  349,  140  Pac.  5S0,  with 
cases  there  cited,  are  decisive  of  the  point 
The  Judgment  is  sustained. 

CROW,  a  J.,  and  GOSB,  GHADWICK, 
and  PARKER,  J  J.,  concur. 


ANDBB80K  t.  KOBN.    (Na  11901.) 

(Supreme  Ooort  of  Wsshington.   Nov.  17, 
1914.) 

Dead  Boozxs  ({  6*)— Tsanspobtation— Con- 
laACT— Bbasonablk  Talue— Liability. 
Defendant,  having  heard  of  the  death,  at 
au  almost  inaccessible  place,  of  E.,  a  pauper  for 
wbom  he  had  previously  acted  as  tnistee,  at- 
tempted to  communicate  with  an  undertaker  to 
employ  him  to  bring  the  body  to  R.  Mcana  of 
communication  having  been  cat  off  by  a  storm, 
one  K.,  who  was  with  defendant,  suggested  that 
he  (E^)  could  get  a  message  to  hit  brother,  and 
defendant  told  nim  to  do  so,  whereupon  K.  sent 
a  message  directing  bis  brother  to  get  E.'8 
body  to  R.  regardless  of  expense,  and  that  de- 
fendant would  meet  it  there.  Defendant  was 
informed  of  the  nature  of  this  message,  and  as- 
sented thereto.  The  receiver  commimicated  the 
message  to  plaintiff,  who  prepared  to  take  the 
body  out  on  a  hand  sled,  other  means  of  travel 
being  cut  off,  and  later  defendant  called  plain- 
tiS  07  telephone  and  Instructed  him  to  get  such 
help  as  he  needed  and  bring  tbe  body  in  as  soon 
aa  possible.  This  plaintiff  did,  bringing  the 
body  to  B..  where  it  was  taken  charge  of  by 
defendant,  who  employed  an  undertaker  to  bury 
it  Held,  that  defendant's  contract  was  on  his 
own  responsibility,  and  not  on  behalf  of  dece- 
dent's estate,  and  be  was  therefore  liable  for 
tbe  reasonable  expense  of  transporting  the  body 
in  accordance  with  his  directions. 

[Ed.  Note.— For  other  cases,  see  Dead  Bodies, 
Gent  Dig.  SS  6,  7;  Dec  Dig.  f  8.*] 

D^rtmrat  2.  Appeal  from  Superior 
Court,  King  County;  King  Dykeman,  Judge. 

Action  by  Charles  E.  Anderson  i^lnst 
Robert  Koen.    Judgment  for  defendant,  and 
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plalntUC  appeals,  Benraed  and  remanded, 
witb  Instractioiu. 

Geo.  D.  Emery,  of  Seattle,  for  appelleot. 
Saonders  &  Nelson,  ot  Seattle,  for  respond- 
ent 

rULLERTON,  J.  Frank  Eccesrsfey  died  at 
Sllverton,  Wash.,  on  the  nlgbt  of  January 
22,  1913.  On  the  day  foUowlng,  the  appel- 
lant, Anderson,  sent  a  message  to  tbe  re- 
spondent, Koeu,  at  Seattle,  Wash.,  notifying 
him  of  the  fad,  and  requesting  an  answer. 
Keen,  on  receiving  the  message,  called  one 
Lee,  an  undertaker  residing  at  Granite  Falls, 
requesting  him  to  communicate  with  Silver- 
ton,  and  have  some  one  brlag  the  body  of 
Eccesrsky  to  Robe,  where  be  would  meet  it 
Lee  was  not  able  to  deliver  the  message  be- 
cause of  the  t&ct  that  a  severe  storm  then 
prevailing  had  cut  oft  the  means  of  communl- 
cation.  After  failing  to  get  a  message  by 
tel^bone,  he  sought  to  communicate  with 
Anderson  by  telegraph,  and  went  to  the  tele- 
graph office,  and  submitted  a  message  ad- 
dressed to  him  directing  tdm  to  send  the 
body  down  to  Robe.  This  message  be  was 
alao  unable  to  get  through.  One  Kelley,  who 
was  with  blm,  then  suggested  that  he  (Kel- 
ley) could  get  a  message  to  his  brother,  wbo 
reeided  at  Silverton.  The  respondent  told 
him  to  do  so,  whereupon  Kelley  sent  his 
brother  the  followii^  message:  "Get  Frank 
Eccesrsky  down  to  Robe  Monday,  regard- 
less of  expense.  Koen  will  meet  you  there.'* 
On  returning  from  the  tel^hone  booth,  he 
informed  the  req^dent  of  the  nature  of  the 
message,  who  responded,  "All  rlgbt**  The 
receiver  of  the  message  communicated  it  to 
Anderson,  and  he  with  others,  prepared  to 
take  the  t>ody  out  on  a  hand  sled ;  the  ordi- 
nary means  of  travri  being  cut  off  by  tbe 
storm.  Later  oo,  while  preparations  for 
the  removal  of  the  body  were  being  made, 
Koen  called  Anderson  by  telephone  from 
Granite  Falls,  Inquiring  what  progress  they 
were  making,  and,  on  bting  told  what  had 
been  done,  directed  him  to  get  sudi  help  as 
he  needed  and  bring  the  body  down  as  soon 
as  possible,  saying  he  had  arranged  to  Iiave 
a  car  at  Robe  to  csrry  tbe  body  on  to  Granite 
Falls.  Anderson,  witb  his  assistants,  there- 
upon carried  the  body  to  Robe  on  the  hand 
sled,  and  from  there  to  Granite  Falls  on  a 
hand  car,  where  It  was  delivered  to  an  nnd^ 
taker,  who  had  been  employed  by  Koen,  for 
burial.  Tbe  trip  took  tbe  labor  of  seven 
men  for  four  da^  and  c<»t  them  in  ex- 
penses 1^.30.  For  thdr  services  they  de- 
manded of  Koen  sums  aggregating  IfskujSO, 
and  on  his  refnsal  to  pay  the  same,  Anderson 
took  an  assignment  ot  the  claims  of  his  co> 
laborers  and  brought  the  present  action 
agaihst  Koen  to  recover  tbe  amount  <dalmed 
to  be  due.  Koen  denied  liability,  and,  at 
the  trial  below,  the  court  sustained  Us  con- 
tention, dismissing  tbe  action.  Anderstm  ap- 
peals. 


Eccesrsky  some  years  befbre  bis  death  was 
awarded  a  penidon  by  tlie  govemmeait  re- 
ceiving In  a  Inmp  mm  some  $1,900.  Of  this 
money,  be  bitmated  to  ttie  respmident  $1,40(^ 
and  drew  theretomi,  as  Us  necessities  re- 
quired, nntU  the  time  of  Us  death.  At  that 
time  thoe  ronalned  in  Hie  respondent's 
hands  tbe  sum  of  $4a  He  left  no  other  es> 
tate  whatever,  and  for  a  considerable  time 
prior  to  Us  death  had  lived  the  life  of  a 
pauper  In  an  old  abandoned  hotd  balldlng 
at  Silvwton. 

The  court  rested  his  decision  on  tin  ground 
that  there  was  no  ei^ress  promise  on  the 
part  ot  the  respondent  to  pay  fOr  the  serv- 
ices rmdraed  with  reqtect  to  the  carnage  of 
the  body,  and  that  ttie  iwesnmption  followed 
that  he  contracted  on  behalf  of  the  estate  ot 
the  decedent  The  case  of  Butterniorth  t. 
Bredemeyer.  74  Wash.  524,  133  Pac.  1061,  la 
cited  as  sustaining  the  contention,  but  we 
cannot  think  the  case  applicable.  In  that 
case  it  was  h«ld  that  an  ordinary  direction 
to  an  undertaker  to  take  chanca  of  the  burial 
of  a  deceased  person  did  not  create  a  primary 
liability  on  the  part  of  the  person  giving 
the  order  to  pay  the  expenses  ot  the  burial ; 
that  the  presumption  was  that  the  contract 
was  made  on  behalf  of  the  estate;  that  tbe 
llaMlity  of  the  person  giving  the  order  was 
secondary  to  the  llabill^  of  the  estate;  and 
that  tbe  primair  fund  must  be  exhausted  be- 
fore a  resort  could  be  had  to  the  secondary 
fund.  But  here  there  was  no  primary  fund. 
Tbe  decedent  left  no  appreciable  estate,  and 
the  persons  performing  the  s^vicee  were  en- 
titled to  resort  to  the  secondary  liability 
In  the  drst  instance.  Again,  the  servit^  here 
requested  were  not  ordloary  burial  serv^ 
ices,  such  as  the  rule  contemplates;  th^ 
were  services  rendered  in  transporting  the 
body  from  a  distant  place  to  the  place  of 
burial,  where  It  could  be  turned  over  to  an 
undertaker  employed  to  perform  the  service 
of  burial.  The  claim  for  such  transporta- 
tion, therefore,  stands  on  the  same  plane  as 
would  the  claim  of  a  regular  transportation 
company  performing  the  same  service,  and 
the  same  acts  which  would  create  a  liabil- 
ity in  the  one  case  creates  It  In  the  other. 

In  this  court  the  further  contention  Is 
made  that  there  was  in  fact  no  direction  giv- 
en by  the  respondent  for  the  transportatiou 
of  the  body  from  Silverton  to  its  place  of 
builal;  that  the  telephone  message  sent  by 
Kelley,  directing  that  the  body  be  brought 
out  r^rdless  of  expense,  was  the  message 
of  Kelley,  and  not  the  message  of  the  re- 
spondent But  the  evidrace  Is  ample  to  the 
effect  that  the  respondent  directed  Kelley  to 
send  the  message  and  approved  of  its  form 
after  tbe  mannw  In  which  it  was  worded 
had  been  made  Imown  to  him.  Moreover, 
Us  own  direction,  concededly  s^  to  the 
appellant  from  Granite  Falls,  was  ample  to 
obligate  Um  for  the  reasonable  eiprasw  U 
trailsportlng  the  body. 
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Oa  the  qnestlim  of  the  amount  of  the  re- 
coTery,  the  evidence  was  to  the  tfect  that 
the  eerrlces  were  reasonably  worth  flO  per 
day  for  each  of  the  men  employed;  that  It 
was  reasonably  worth  $6  to  make  the  sled 
and  $10  to  make  the  box  used  In  the  trana- 
portatlon  of  the  body;  and  that  the  expens- 
es of  the  party  for  meals  and  lodging  were 
$34.30.  These  sums  aggregate  $330.30,  and 
this  sum  we  think  the  appellant  uitltled 
to  recoTer. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  vrith  Instructions  to  en- 
ter a  Judgment  In  favor  of  the  appellant 
(plaintiff  below)  In  the  sum  of  $3S0.80l 

CROW,  O.  3.,  and  MOUNT,  PABEEB»  and 
MOBRIB,  JJ.,  concur. 


JENNINGS  T.  OITT  OF  PASCO. 
(No.  1196S.) 

(BBprame  Oowt  of  Washingtoa.   Nor.  21. 

1614.) 

1.  MURIOIFAI.  OOKFOKXTIOIfS  (f  370*)  —  lU- 

pbovkments  —  c0ntea.ot  ~  constbudlon 

— "Bond." 

Where  a  proposal  to  finish  a  sewer  Improve- 
ment not  0UI7  cKtttained  groa  bids  for  the  par- 
ticoiar  work,  but  a  bid  based  on  the  unita  mto 
which  the  work  had  been  divided  by  the  city 
in  malting  estimates  of  Its  prospective  cost,  and 
the  contract  recited  that  the  sum  bid  was  an  ap- 
proximate estimate  of  the  contract  prlte  which 
was  to  be  paid  in  accordance  with  the  unit  bid 
sobmttted,  as  shown  by  the  attached  proposal, 
and  instead  of  providing  that  the  entire  coat  of 
the  work  abould  be  paid  in  city  bonda,  ft  de- 
dared  tliat  85  per  cent,  of  the  cost  should  be 
so  paid  and  the  remaining  16  per  cent,  should 
be  paid  either  in  cash  or  by  warrants  drawn 
on  the  city's  general  fund,  aeld  that  the  term 
*1)onds,*'  having  been  used  in  the  contract  with- 
out qoalificatioD  or  reference  to  the  proposal  or 
the  explanatory  phrase  therein  concerning  ac- 
crued Interest,  meant  that  the  city  did  not  ac- 
cept the  proposal  in  its  entirety,  bat  need  it 
rather  as  a  basis  for  an  Independent  agree- 
ment, and  that  the  word  "bond"  should  be  giv- 
en its  ordinary  meaning,  which  oontemplated 
that  the  t>onds  were  to  be  taken  at  their  par 
valoe,  to  wit,  their  face  valne,  plus  seemed  in- 
terest at  the  time  of  delivery. 

[EA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  U  902,  903,  908,  908; 
Det  Dig.  |  870.* 

Tor  other  deflidtlons,  see  Words  and  Phrases, 
lint  and  Second  Series,  Bond.] 

2.  MmviaiPAx,  CoBPOBATioNS  (S  sez*)  —  lu- 

PBOVXlfENTB  —  SBWEK  GOHSTBUCTtOK  OOM- 
IBACT— CONSTBUCnO  N. 

Where  a  sewer  construction  contract  was 
snbject  to  two  interpretations  as  to  the  amount 
to  be  paid  the  contractor-for  drop  pipe  manholes 
and  the  proper  construction  was  sufficiently 
doDbtfal  to  give  rise  to  legitimate  dispute,  the 
constmction  of  the  d^'a  engineer  was  conclu- 
rive,  under  a  provision  of  the  contract  and  apec- 
ifications  that  the  engineer's  construction  un- 
der such  circumstances  sbonld  be  final. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporattons,  Gent  Dig-  S  Dec.  Dig.  1 

8B2.*] 

Department  2.  Appeal  from  Superior 
Court,  Franklin  County;   O.  B.  Holcomb, 


Action  by  Mldiad  J«mlngs  against  the 
Clt7  of  Faaco.  Judgmmt  for  defendant,  and 

plaintiff  appeals.  Affirmed. 

Cannon,  Ferris  &  Swan  and  John  H.  Gan- 
non, all  of  Spokane,  for  appellant  Gerard 
Byzek,  of  Pasco,  for  re^wndent 

FULLQBTON,  J.  In  July.  1910^  the  City 
of  Pasoo,  by  ordinance,  provided  for  the 
constmction  of  a  sewer  siystem  within  its 
corporate  boundaries,  according  to  pianii  and 
spedflcatlons  therein  adopted.  To  meet  in 
part  thte  expense  of  the  proposed  woA,  the 
dty  provided  tor  the  Issuance  of  local  im- 
proTement  bonds,  to  be  iwld  by  assessments 
ap<m  property  benefited  by  the  oonstmction 
of  the  sewers.  Bids  were  called  for,  and  a 
contract  let  for  the  construction  of  the  work. 
The  person  to  whom  the  contract  was  let, 
however,  failed  In  his  undertaking,  and  left 
the  work  in  a  partially  completed  condition. 
The  dty  subsequently  called  for  proposals  for 
the  completion  of  the  work,  and  the  appel- 
lant, Jennings,  submitted  a  bid  to  that  end. 
The  bid  was  on  a  form  evidently  prepared 
by  the  dty.  It  was  preduded  with  certain 
cautions  and  Instructions  to  bidders,  among 
which  Is  found  the  following  recital:  "Pay- 
ments tot  the  work  will  be  based  upon  the 
actual  quantities  measured  In  the  finished 
work."  The  bid  proper  (in  the  parts  neces- 
sary here  to  be  noticed)  was  as  follows: 

To  the  City  Coundl  of  tbe  City  of  Pasco: 
The  undersigned  herebr  certifies  that  he  has 
personallv  and  carefully  examined  the  plan, 
apecificauons  and  form  of  contract  for  the  work 
to  be  done  on  a  sewer  system  in  certain  streets 
and  alleys  in  the  city  of  Pasco:  that  he  fully 
understands  the  manner  in  which  payment  tt 
proposed  to  be  made  for  tbe  cost  of  said  im- 
provement, that  he  hereby  expressly  agrees 
that,  if  awarded  tbe  contract  for  this  improve- 
ment he  will  perform  tbe  work  according  to  the 
plans  and  spedflcations  under  the  supervision 
of  the  dty  englnaer  for  the  sum  d  $76,141.86 
cash  or  for  the  sum  of  $78,647.35  payable  In 
local  Improvement  boiuls,  said  bonds  to  be  ac- 
cepted at  par  value  with  accrued  interest  there- 
on; that  having  made  the  necessary  examina- 
tions, hereby  propose  to  furnish  all  material 
and  to  perform  all  labor  which  may  Iw  required 
to  complete  add  work  in  accordance  wim  said 
plane  and  spedflcations,  and  upon  the  terms 
and  conditions  provided  in  said  specifications 
and  form  of  contract,  at  the  following  prices, 
to  wit,  less  amount  paid  former  contractor: 


Approz.  No.  and  Items, 
Amount 


Pric*ln 
Flsurfls. 


Pricam 
Words. 


73  Manholes,  complete 
8  ft  deep  or  uader, 
.each 

Hanholfls,  complete, 
p«r  each  ft  la  depth 
ovar 8  ft 

Uasholes,  drop  pips, 
par  lineal  toot 


Total 


4M 


Flttr-sena 

60-100 


Four  80-100 
dollars 

81x60-100 
dollars 
«  • 

I76.14L3S. 
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Snbseqnently  a  formal  contract  was  entered 
Into  by  tbe  terms  of  wblch  the  appellant  un- 
dertook to  complete  tbe  work  In  aecordaniie 
with  the  original  plana  and  BindflcationB, 
agreeing  therein  to  perform  the  work  under 
the  soperrlslon  of  the  dty  engineer.  The 
contract  also  contained  the  following  provi- 
sions: 

"An  approximate  estimate  of  the  coat  of  said 
improvement  whlcb  the  party  of  the  tint  part 
agrees  to  pay  the  party  of  the  second  part  la 
$78,547.35,  to  be  paid  in  accordance  with  the 
unit  bid  submitted  by  the  part;  of  the  second 
part  aod  as  shown  by  attacbed  proposal,  which 
is  hereby  made  a  part  of  this  cootract,  and  said 
improTemeDt  shall  be  conatracted  upon  the 
streets  covered  by  the  outlet  and  mains  shown 
by  Exhibit  A,  hereto  attacbed  and  made  a  part 
of  this  contract,  such  being  outlet  No.  1,  main 
F,  sabmain  F  1  to  7  inclusive,  laterals  F  1 
to  22  inclusive,  main  E,  submain  E  1  to  3  in- 
eladve,  laterals  E  1  to  13  inclusive;  Main  C, 
1  to  2.  The  streets  and  alleys  upon  which  tbe 
said  improvement  is  to  be  made  shall  be  as 
shown  by  the  sewer  map  conatitatlng  a  part  of 
tbe  plans  and  specifications. 

"The  contract  price  herdn  agreed  upon  shall 
include  all  tbe  costs  of  preparing  and  fully 
completing  said  improvement  in  every  manner, 
and  the  party  of  the  second  part  shall  save  the 
city  liarmless  and  shall  be  bound  on  its  bond 
for  all  damages  suffered  by  reason  of  Its  neglect 
to  property  guard  the  streets  or  alleys  during 
tbe  work  of  said  improvement,  and  for  failure 
to  protect  life  and  property. 

"This  improvement  shall  be  paid  for  In  the 
following  manner,  to  wit:  That  15  per  cent 
of  the  contract  price  shall  be  paid  for  by  gener- 
al indebtedness  warrants  or  cash,  and  that  tbe 
balance,  or  85  per  cent,  shall  be  paid  for  by  the 
issuance  of  bonds  issned  on  Local  Improvement 
Sewer  District  No.  1,  as  created  by  said  Ordi- 
nance No.  lOS,  and  in  no  event  shall  tbe  said 
party  of  the  second  part  make  any  claim  upon 
the  city  from  its  general  fund  for  the  payment 
under  this  contract  except  as  herein  provided. 

"That  on  or  before  uie  10th  day  of  each 
mooth  tbe  said  party  of  tbe  second  part  shall 
receive  tbe  local  Improvement  bonds  and  cash 
for  85  per  cent,  of  the  amount  of  work  per- 
formed for  the  previous  month,  npon  the  order 
or  the  certificate  of  the  engineer  for  the  com- 
pleted work  as  shown  by  said  certificate  and 
after  being  passed  upon  and  approved  by  tbe 
city  council.  Said  bonds  or  cash  shall  be  de- 
livered to  the  party  of  the  second  part  by  the 
dty  treasurer.  Upon  an  order  from  the  city 
council  in  a  sum  equal  to  the  estimate  of  the 
city  engineer,  or  as  near  thereof  as  Is  possible, 
on  or  before  the  date  aforesaid  of  each  month. 
The  party  of  the  first  part  shall,  at'  all  times, 
retain  15  per  cent,  of  the  different  estimates  of 
the  amount  of  work  completed,  and  no  money 
or  bonds  shall  be  paid  therefor  nntil  the  final 
certificate  of  tbe  completion  of  the  work  herein 
provided  for  shall  have  been  filed  with  Uie  city 
clerk." 

On  the  completion  of  the  contract  the  par- 
ties were  able,  with  the  exception  of  tbe 
single  item  hereinafter  noticed,  to  settle  all 
of  their  disputes  over  the  amount  earned 
under  the  contract.  A  difference  arose,  how- 
ever, over  the  amount  the  appellant  was  en- 
titled to  receive  in  bonds  for  the  work.  The 
evidence  Introduced  at  the  trial  disclosed  that 
the  local  improvemeut  bonds  contemplated  by 
the  ordinance  authorizing  tbe  work  had  been 
dated  and  signed  at  some  time  pending  the 
progress  of  work  under  the  original  con- 
tractor, but  had  never  been  issued,  and  were. 


at  tlie  time  the  appeUant  aabmltted  his  Ud,  In 
ttie  bands  of  the  dty  treararer.  From  an 
examlnattcHi  of  the  appellant^s  proposal  or 
Ud,  It  will  be  observed  tbat  with  reforence 
to  the  groBB  offer  tber^  contained  tbe  bid 
Is  bi  the  altematlTe;  be  otters  to  "perform 
tbe  work  according  to  plans  and  specUleatlcns 
nnder  the  saperrlslon  ot  tbe  lAty  eagLneet  tor 
the  anm  of  ¥76,14135  cash,  or  for  the  sum  of  ' 
9fISJS4JlJBS  pajvble  In  local  Improvement 
bonds,  said  bonds  to  be  accepted  at  par  value 
with  accrued  interest  thereon."  The  appellant 
contended  before  the  city  officers,  contended 
in  0ie  trial  court,  and  contends  here,  that 
the  «mtract  entered  Into  was  a  rejection  of 
bis  offer  to  perform  ttie  woric  for  a  ccauldera- 
tion  payable  In  cadi,  bat  an  acceptance  of  his 
offer  to  perform  the  work  for  a  consideration 
Itayable  In  load  improvement  btmds;  tbat 
Iv  the  terms  of  tills  part  of  tbe  <rffer,  he  Is 
wtlfled  to  bonds  which  on  their  fac^  ex- 
clo^ve  of  Interest,  equal  tbe  sum  the  oom* 
tract  provides  he  shall  receive  in  btmds.  His 
present  suit  on  tbls  branch  of  the  case  has 
ite  foundation  In  this  c<mtentlon.  In  the 
court  below  tbe  lAty  defended  on  two 
grounds:  Flnt,  that  it  was  not  a  proper 
construction  of  the  contract;  and,  second, 
that  if  the  contract  bears  that  construction, 
it  is  ultra  vires,  because  an  agreement  tbe 
dty  was  without  power  to  make.  The  trial 
judge  adopted  the  latter  view,  and  denied 
recovery,  holding  tbat  the  case  fell  within 
tbe  principle  of  the  case  of  State  ex  rel. 
Grant  Smith  &  Co.  v.  Seattle,  74  Wash.  4S8, 
133  Pac.  1005.  But  we  agree  vrlth  the  a[v>et- 
lant  that  the  trial  court  must  have  overlooked 
tbe  vital  distinction  between  the  facts  of  the 
two  cases. 

[1]  In  the  case  dted  it  was  not  contended 
that  the  contract  by  which  the  contractors 
agreed  to  accept  bonds  In  lieu  of  cash  called 
for  a  delivery  of  bonds  at  their  face  value, 
less  the  accumulated  interest,  and  the  court 
well  held  that,  In  tbe  absence  of  a  contract 
calling  for  payment  in  that  manner,  such  a 
payment  would  be  an  overpayment  in  tbe 
nature  of  a  gift,  and  one  not  within  the  pow- 
er of  the  city  to  make.  But  here  it  la  the 
gist  of  tbe  appellant's  contentloD  that  hts  con- 
tract calls  for  a  payment  in  bonds  at  their 
value,  less  tbe  Interest  accumulated  at  the 
time  of  their  delivery.  Clearly,  If  under  the 
statute  forbidding  the  sale  of  local  improve- 
ment bonds  at  less  than  par,  the  city  may 
lawfully  contract  to  pay  the  cost  of  a  public 
Improvement  in  bonds  at  all,  it  may  contract 
to  turn  them  over  at  the  face  value,  less  the 
accumulated  Interest  Cities  are  able  to 
make  public  Improvements  by  payment  In 
bonds  solely  because  the  contractor  can  dis- 
count the  bonds  by  increasing  the  contract 
price  for  the  work,  and  it  Is  Just  as  lawful  to 
discount  them  by  deducting  accumulated 
interest  as  It  is  to  discount  them  by  increas- 
ing the  contract  price  in  a  sum  equal  to  the 
amount  of  the  accumulated  interest. 

But  we  think  the  Judgment  may  rest,  never- 


Digitized  by  Google 


Wasb.) 


JENNINGS  V. 


SCHWARTZ 


89 


tiieless,  <m  Uw  txnt  gtomO.  snssested  bj  the 
city.  It  we  were  to  n^cd  the  language  of 
Uie  proposal  Its^  as  Uie  gorernlng  consld- 
eratim  In  flxiug  the  amount  itf  bonds  the  ap- 
pellant Is  to  receive  fbr  the  work;  It  can  bo 
serioDslj  qneatkmed  whether  It  will  bear  the 
Interpretation  he  puts  upon  IL  Bat,  be  this 
as  it  may,  the  contract  sobsequently  ratered 
Into,  -wbere  free  from  amblgnlty,  must  meas- 
ure the  rights  of  the  parties,  and  we  think 
its  language  clear  on  this  particular  Queetlon. 
The  propoeal.  It  wlU  be  obserred,  not  only 
contained  gross  bids  for  the  partlcidar  work, 
but  contained  a  unit  bU  also;  Qiat  Is.  a  Itld 
based  OQ  the  units  into  which  the  viork  was 
divided  by  the  el^  In  making  esttmatss  of 
Its  prospectlTa  cost  In  the  contract  It  is  re* 
dted  that  the  sum  bid  Is  an  approximate  es- 
timate of  the  contract  price,  which  Is  "to 
be  paid  In  accordance  with  the  unit  bid  snb- 
mitted  *  *  *  as  shown  an.  the  attached 
proposaL"  ^Hie  contract  dlffien  tnxn  the 
proposal  also  with  respect  to  the  amoont  of 
the  contract  price  to  be  paid  in  bonds.  In- 
stead of  providing  that  the  entire  cost  of  the 
woA  shall  be  paid  In  bonds,  it  provides  that 
but  85  per  cent  ct  the  cost  shall  be  so  paid, 
and  that  the  remainder,  16  per  cwt,  shall  he 
paid  either  in  cash  or  1^  warrants  drawn 
upon  the  city's  general  fund.  The  term 
"bonds"  Is  used  In  the  contract  without  qual- 
ification, end  without  reference  to  the  pro- 
posal, or  the  explanatory  phrase  therein  con- 
cerning accrued  interest  This  must  mean, 
we  think,  that  the  city  did  not  accept  any 
form  of  the  proposal  in  its  entirety,  but  used 
it  rather  as  a  basis  for  an  Independent  agree- 
ment This  being  so,  the  words  and  terms 
used  therein  must  be  glvrai  their  ordinary 
and  usual  meaning,  independent  of  any  refer- 
ence to  the  proposal  where  the  contract  Itself 
does  not  make  such  reference.  The  word 
"bonds,"  therefore,  as  used  In  the  contract 
must  be  given  the  meaning  that  ordinarily 
obtains  when  used  without  explanation.  In 
this  case  It  would  mean  that  the  bonds  are  to 
be  taken  at  their  par  value;  that  la,  the  face 
of  the  bond,  plus  the  accumulated  Interest  at 
the  time  of  delivery.  State  ex  rel.  Grant 
Smith  &  Co.  V.  Seattle,  supra. 

[2]  The  second  matter  In  dispute  arises 
over  the  price  agreed  to  be  paid  for  the  In- 
stallation of  the  drop  pipe  manholes.  The 
proposal  we  have  quoted  In  another  connec- 
tion. The  spedflcatlons  relating  to  the  mat- 
ter read  as  follows: 

"Ordinary  manholes  and  flash  tanks  will  he 
paid  for  on  the  basis  of  a  depth  of  eight  feet, 
with  an  additional  amount  for  each  foot  for 
by  which  the  depth  exceeds  eight  feet,  the  price 
bid  to  include  excavating  and  back  filling,  fur- 
mshing  and  settling  iron  castings  and  eteps  and 
completlibK  the  whole  as  set  forth  in  the  plans 
ppj  specdiScationB.  The  depth  of  manholes  shall 
be  measured  from  the  invert  of  the  pipe  to  the 
top  of  the  cover  as  set  to  grade.  Drop  man- 
fa<5es  will  be  paid  for  as  above  except  that  the 
drop  pipe  will  be  paid  for  on  a  basis  of  per  foot 
of  lineal  length  in  place  which  price  will  include 


the  fnmiahinff  iJI  special  and  other  material 
needed.  Id  the  case  of  manholes  the  price  bid 
shall  include  the  furnishing  in  place  of  all 
joints  of  pipe  required  for  inlets  to  maoholes 
other  than  the  main  line  of  pipe,  as  shown  on 
the  plans  or  directed  by  the  enginedr." 

The  appellant  contmds  that  under  the  bid 
as  exi^alned  by  the  q?eciflcationB  he  Is  en- 
titled, for  the  Installation  of  a  drop  pipe 
manhole  to  the  price  i^reed  to  be  paid  for  an 
ordinary  manhole,  plus  96.S0  for  each  lineal 
foot  of  drop  pipe  used  in  sufdL  construction. 
The  tMf  engineer  construed  the  contract  to 
mean  that  the  appellant  was  entitled  for  a 
drop  pipe  manhole  to  the  price  agreed  to  be 
paid  for  an  ordinary  msnhole  when  the 
depth  wsB  eight  fMt  or  less,  and  that  sum, 
plus  96.60  per  foot  for  eadi  foot  in  dc^th 
over  8  feet  It  was  on  the  engineer's  es- 
timates that  the  city  tendered  settlement 
The  question.  What  Is  ther  proper  otmstmctloo 
of  OtB  contract?  Is  we  think  sufficiently  doubt- 
ful to  give  rise  to  a  legitimate  dispute,  and 
in  mxitk  cases  both  the  contract  and  the  spec- 
iflcatlons  provide  that  Uie  engineer's  con- 
struction shall  be  accepted  by  both  parties 
as  final  and  conclusive.  This  would  conclude 
the  matter  but  for  the  tact  that  the  eaiglneer, 
while  on  the  witness  stand,  expressed  a 
doubt  as  to  the  rorrectness  of  his  Interpre- 
tation, and  this,  the  appellant  contends,  opens 
the  doors  to  an  Investigation  by  the  courts. 
But  as  we  read  his  evidence,  the  engineer 
meant  no  more  than  to  say  that  the  contract 
was  capable  of  a  different  construction  from 
that  which  he  originally  gave  it  not  that 
he  had  departed  therefrom,  or  that  his  origi- 
nal construction  found  no  support  in  the 
wording  of  the  contract  Our  conclusion  is 
that  this  branch  of  the  case  is  foreclosed  by 
the  engineer's  decision. 

There  is  no  reversible  error  In  the  record, 
and  the  judgment  will  stand  affirmed. 

CROW,  a  J«  and  MOUMTp  PABEER. 
and  MO&BIS,  JJ.,  concur. 


JENT4INGS  V.  SCHWARTZ.    <'No.  11851.) 

(Supreme  Court  of  Washington.    Nov.  14, 
1914.) 

Sales  (S  462*)— Conditionai.  Sales— Execu- 
tion OP  OONTBACTB  — "SiGKED"  —  SUFFI- 
OlENCT. 

Kern.  &  Bal.  Code,  {  8670,  provides  that  all 
conditional  sales  of  personal  property,  where  it 
is  placed  in  the  possession  of  the  vendee,  shall 
be  absolute  as  to  purchasers  and  subsequent 
creditors  in  good  faith,  nnless  within  10  dnys 
after  taking  possession  by  the  vendee  a  memo- 
randum of  the  sale,  etc.,  signed  by  the  vendor 
and  vendee  shall  be  filed,  etc.  Held,  that  the 
word  "signed"  as  so  used  required  an  actual  sie- 
nature  by  the  vendor,  and  was  not  satisfied  by 
the  fact  that  the  trade-name  of  the  vendor  was 
printed  at  the  top  of  the  instrument  constituting 
the  memorandum  of  sale. 

[Ed.  Note.— For  other  easos,  see  Sales,  Cent 
Dw.  I  1350;  Dec.  Dig.  H  462.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sign.] 


•Tor  othar  oases  sm  sams  tsplo  and  Mction  NUMBER  In  Deo.  Dig.  A  Am.  Die.  Key-No.  Series  A  Rep'r  Indexes 
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D^rtment  2.  Anneal  from-  Superior 
Court,  King  Oonnty;  Jobn  EL  Hnmphile, 
Judge. 

Actltm  b7  I.  H.  Jennings,  u  trustee  of  -tbe 
Padflc  Coast  Glass  OomiMUiy,  against  Frank 
Schwartz,  sole  trader  doing  ImdnesB  under 
the  name  of  ttie  Alaska  Junk  Company. 
Ju^ment  for  defendant,  and  plaintiff  ap- 
peale.  Reversed  and  remanded,  with  direc- 
tions to  enter  Jadgment  for  ptalntlfl  for  $200. 

Nelson  B.  Anderson  and  France  &  Helsell, 
all  of  Seattle,  for  appellant  Wright,  Eelle- 
ber  &  Caldw^  of  Seattle,  for  respondent 

FULLERTON,  J.  On  August  23,  1912,  the 
respondent,  Schwartz,  trading  under  the 
name  of  Alaska  Junk  Company,  made  a  con- 
ditional sale  of  personal  property,  conBis^ 
Ing  of  a  steam  boiler  with  fittings,  to  the 
Pacific  Coast  Glass  Company.  The  property 
was  delivered  on  the  following  day,  and  with- 
in 10  days  from  tbat  time  the  vendor  of  the 
property  caused  to  be  filed  in  the  auditor's 
office  of  the  county  wherein  the  vendee  resid- 
ed a  memorandum  of  the  conditions  of  such 
sale.  Tiie  opening  and  closing  clauses  of 
the  memorandum  read  as  follows: 

"These  preseats  witness:  That  the  Alaska 
Junk  Company,  of  Seattle,  King  county,  Wash- 
ington hereinafter  called  the  vendor,  has  deliv- 
ered to  Pacific  Coast  Glass  Co.  residing  at  Seat- 
tle, in  King  county,  Washington,  hereinafter 
called  the  vendees,  the  personal  property  here- 
inafter described,  under  a  contract  of  condition- 
al sale.  The  terms  and  conditions  of  which 
contract  of  conditional  sale  are  as  follows,  to 
wit:  •  •  • 

"In  witness  whereof  the  parties  hereto  have 
caused  these  presents  to  be  executed  this  23d 
day  of  August,  1912." 

The  instrument  was  signed  by  the  vendee 
at  the  close  thereof  at  the  ordinary  place  of 
signature.  It  was  not  signed  by  the  vendor 
personally,  either  with  his  proper  or  trade 
name,  on  any  part  of  the  Instrument.  The 
only  place  his  name  appears  Is  In  the  open- 
ing clause,  where  It  was  printed  as  a  part 
of  the  printed  form  which  the  draftsman 
used  who  prepared  the  instrument  After 
receiving  the  boiler  the  vendee  set  it  up  In 
its  manufacturing  plant  wherein  it  was  nsed 
from  about  August  1.  1912,  until  the  middle 
of  November  following,  at  which  time  the 
plant  was  permanently  closed.  The  vendeo 
defaulted  In  the  last  Installment  payment 
due  on  the  purchase  price  of  the  property, 
and  the  vendor,  In  the  early  part  of  Febru- 
ary, 1913,  after  notice,  entered  the  plant  and 
retook  possession  of  the  boiler.  On  February 
11, 1913,  the  vendee  was  adjudged  a  bankrupt, 
and  in  due  course  of  the  bankruptcy  pro- 
ceedings the  appellant  Jennings,  was  elected 
trustee  of  the  bankrupt's  estate.  The  pro- 
ceedings In  bankruptcy  disclosed  creditors  of 
the  bankrupt  who  had  become  such  subse- 
quent to  the  delivery  of  the  boiler  to  the 
vendee  and  prior  to  the  time  possession  there- 
of was  retaken  by  the  vendor,  and  who  had 
no  notice  of  the  terms  of  the  sale  other  than 
Budi  constructive  notice  as  was  imparted  by 


the  filing  with  tb»  county  andltw  of  the  con- 
ditional contract  of  sale.  The  tmstee  in 
bankruptcy  conceived  that  the  memorandum 
of  the  sale  aa  filed  was  Insoffldoit  to  Impart 
notice  to  sodi  creditors,  and  Ingtitated  the 
present  action  to  reeovw  Oie  ralne  cf  the 
boUer.  Becorray  was  denied  him  In  the 
trial  court  and  he  appeals  fron  the  adverse 
Judgment  mitered. 

The  principal  question  ansested  1?  the 
record  Is  tUe  validity,  as  against  the  snbse- 
qnent  creditoiv  cf  the  bankrupt,  of  the  con- 
tract of  conditional  sale.  Tbe  atatate  lega- 
lating  conditional  sales  of  personal  prctfwr^ 
is  found  at  sectton  8670  the  Code  (Bern. 
&  BaL),  and  reads  as  follows: 

"AH  conditional  sales  of  personal  property,  or 
leases  thereof,  containing  a  conditional  rij^ht 
to  purchase,  where  the  property  is  placed  in  the 
possession  of  the  vendee,  shall  be  absolute  as  to 
the  j;iurchaaers.  Incumbrancers  and  subsequent 
creditors  in  good  faith,  unless  within  ten  days 
after  taking  possession  by_  the  vendee,  a  memo- 
randum of  such  sale,  stating  its  terms  and  con- 
ditions and  signed  by  the  vendor  and  vendee, 
shall  be  filed  In  the  auditor's  office  of  the  coun- 
ty, wherein,  at  the  date  of  the  vendee's  taking 
pos8e8sl<m  of  the  property,  Hba  vendee  resides. 

It  is  the  contention  of  the  antellant  that 
the  recorded  memomndum  of  the  ccmdltlonal 
sale  contract  was  not  signed  by  tiie  vfOidor 
within  the  meaning  of  tihls  provision  of  the 
Code,  and  Is  therefore  Told  aa  against  the 
creditors  of  the  bAnkmirt  who  became  such, 
snbseqnent  to  the  delivery  of  the  proper^  to 
the  vendee.  Fran  a  mere  reading  of  the 
section  of  the  statute  quoted,  it  will  be  ob- 
served that  there  Is  no  questlcm  as  to  the 
necessity  of  a  signing  by  both  the  vendor 
and  vendee  of  the  memorandum  made  of  a 
oondltlMial  sale  of  personal  property  In  order 
to  render  the  contract  valid  against  subse- 
quent creditors  In  good  faith  of  the  vender 
as  the  statute  so  declares  In  plain  and  nn- 
eguivocal  terms,  leaving  no  room  for  doubt  or 
conjecture.  It  will  be  observed,  also,  that 
this  memorandum  was  not  so  signed,  unless 
it  can  be  held  that  the  printed  trade-name  of 
the  vendor  In  the  opening  clause  of  the  In- 
strument is  the  signature  of  the  vendor. 

To  the  question,  what  will  constitute  a 
signing  of  a  memorandum  within  the  mean- 
ing of  this  statute?  the  respondent  cites  and 
relies  on  the  cases  passing  upon  the  B<Hne> 
what  analogous  question,  what  will  consti- 
tute a  signing  of  a  memorandum  by  the  party 
to  be  charged  under  the  statute  of  frauds? 
The  cases  upon  the  point  from  other  Juris- 
dictions, while  not  entirely  harmonious,  seem 
to  announce  the  rule  that  to  print  stamp,  or 
typewrite  the  signature  of  the  party  to  be 
charged  on  the  instrument,  whether  at  the 
top,  In  the  body,  on  the  side,  or  at  the  bot- 
tom, is  a  sufficient  signing,  If  the  Instrument 
be  delivered,  acted  upon,  or  disposed  of  by 
such  person  In  such  manner  as  to  unequiv- 
ocally show  that  he  intended  to  adopt  and 
recognize  the  signature  as  his  own.  Drury 
et  aL  V.  Young,  58  Md.  546,  42  Am.  Rep.  343  r 
Coddlngton  and  Others  v.  Goddard,  16  Gray- 
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(Mass.)  436;  De^  Blrer  Natltmal  Bank's 
Appeal,  73  Oonn.  841,  47  AtL  675;  Weston 
T.  Myeis.  33  111.  424;  8tz«ff  r.  Colteanx,  64 
IIL  App.  179;  Chapman  t.  Inhabitants  of 
Limerick,  66  Me.  390;  Drentzer  t.  Smith, 
06  Wis.  292,  14  N.  W.  465;  HamUton  T. 
State,  103  Ind.  96,  2  N.  B.  299.  63  Am.  Rep. 
491;  Delaware  Ins.  Co.  t.  Pennsylvania  Ins. 
Co.,  126  Ga.  3S0,  55  S.  B.  330,  7  Ann.  Cas. 
1134.  Onr  own  cases  seem  to  have  adopted 
this  broader  mle.  Tlngley  t.  Belllngham 
Bay  Boom  Co.,  6  Wash.  644,  32  Paa  737,  33 
Fac  1056;  Eureka  Sandstone  Oa  t.  Long, 
11  Wash.  161,  39  Pac.  446;  Anderson  t.  Wal- 
lace Lumber  to  Mfg.  Ca,  30  Wash.  147,  70 
Pac.  247 ;  Degglnger  t.  Martin,  48  Wash.  1, 
92  Pac.  674. 

In  the  first  of  the  cases  dted  from  this 
conrt  the  memoraodum  in  question  was  an 
agreement  by  which  the  party  sought  to  be 
charged  had  tmdertaken  to  perform  certain 
named  aerrlces  in  driving  1<^  The  memo- 
randum was  In  the  handwriting  of  the  agent 
of  the  principal,  and  was  not  signed  at  the 
QBual  place  of  signature,  nor  did  the  promts-' 
or's  name  appear  thereon  other  than  in  the 
opening  clause  ot  the  agreement,  vlildi  read 
as  follows: 

*rrhi8  agreemeDt,  entered  Into  this  20th  day  of 
Angnst,  1890,  by  and  between  the  Benin|bam 
Bay  Bonn  Company,  of  EUrhaven,  Washing- 
ton, party  of  the  first  part,  and  J.  H.  Moore  and 
others,  regpecUvdy,  whose  names  are  hereto 
sabscnbed,  parties  of  the  second  part,  witness- 
eth,"  etc. 

This  was  held  a  sufficient  signing  to  take 
ttie  case  out  of  the  statute,  which  provided 
Uiat  a  contract  or  promise  which  was  not  to 
be  performed  within  one  year  from  the  mak- 
ing thereof  was  v(dd  unless  such  contract  or 
promise,  or  some  note  or  memorandum  there- 
of ,  be  In  writing  and  signed  the  party  to 
be  charged  therewith,  or  by  some  person 
therennCo  by  him  lawfully  authorized.  After 
mentioning  certain  acta  thought  to  show  a 
ntiflcatlon  of  the  agreement  by  the  promisor 
tbe  court  said: 

"It  is  a  wcll-estabUsbed  rule  of  law  that  a 
contract  is  signed,  within  the  meaning  of  the 
statute,  whether  the  name  of  the  party  to  be 
charged  appears  at  the  bottom,  top,  middle,  or 
side  of  the  paper.  Drury  v.  Youn^,  68  Md.  646 
[42  Am.  Bep.  343];  ClasoD  v.  Bailey.  14  Johns. 

El,  T.]  487;  Barry  v.  Coombe,  1  Pet.  640  [7 
Ed.  295];  1  Beed,  St  Frauds,  |  384." 

The  case  of  Enreka  Sandstone  Co.  v.  Long, 
quotes  from  and  cites  the  foregoing  case 
with  approval 

Anderson  v.  Wallace  Lumber  &  Mfg.  Go.  Is 
similar  in  its  facts  to  the  case  of  Tlngley  v. 
Bdlingbam  Bay  Boom  Go.  Hben  the  ven- 
dor, in  an  agreem«it  to  sell  real  property, 
bron^t  an  action  against  the  vendee  to 
compel  a  q)eGlfie  performance  of  the  con- 
tract. The  vendee  defended  on  the  ground 
that  the  contract  was  within  the  statute  of 
frauds,  because  not  signed  by  it  The  only 
place  Its  name  iwpeared  In  the  Instrument 
was  in  the  body  thereof,  where  according  to 
the  purport  of  the  agreement  It  would  usual- 


ly  and  customarily  be  written.  Discussing 

the  question  the  court  said: 

"It  is  objected  that  the  defendant  here  is 
the  party  to  be  charged,  and  that  the  contract 
waa  not  signed  by  defendant,  or  any  one  on  its 
behalf.  AsBUmlDg,  for  the  present,  that  author- 
ity to  sign  was  vested  in  the  Secretary,  Uie 
signature  seems  to  fall  directly  within  the  rule 
stated  in  Tlngley  r.  BellinRbam  Bay  Boom  Co.. 
5  Wash.  644, 32  Pac.  737  [33  Pac.  1055].  There 
the  memorandum  was  not  signed  by  the  defend- 
ant corporation,  but  the  instrument  was  In  the 
handwriting  of  the  agent  •  •  * 

"But  it  18  contended  that  it  must  be  shown 
that  the  name  of  defendant  appears  in  some  ap- 
propriate way  to  have  been  put  in  intentionally, 
to  authenticate  the  memorandum.  Conceding 
this,  it  is  afaown  here  tiiat  the  agent  wrote 
the  memorandum,  and  wrote  the  name  of  de- 
fendant as  vendee  In  addition  to,  and  below, 
the  printed  name  of  defendant;  and  these  facts 
are  aided  by  the  letter  to  President  Blacic,  sign- 
ed by  the  agmt  There  can  be  no  reasonable 
doubt  that  the  vendor  was  bound  by  the  memo- 
randum, which  purported  to  be  a  mutual  agree- 
ment The  suggestion  that  it  is  in  effect  an  op- 
tion given  by  plaintiffs  to  defendant  is  not 
substantial.  It  purports  to  be  an  express  agree- 
ment to  convey  the  timber  land,  was  so  accept- 
ed by  the  defendant  and  was  so  construed  oy 
the  parties  thereto;  and  a  deed  was  thereafter 
drafted  in  pursuance  thereof,  by  dlrectitm  of  de- 
fendant's officers,  and  executed  by  plaintiff,  but 
defendant  refused  to  receive  the  same." 

In  Degglnger  v.  Martin  It  was  held  that  a 
contract  of  a  broker  to  sell  the  land  of  his 
principal  was  sufficiently  signed  by  the  bro- 
ker where  the  name  under  which  he  did  busi- 
ness was  typewritten  at  the  usual  place  of 
signature,  followed  by  his  written  Initlala 
Conceding  the  statute  to  be  analogous,  these 
cases,  it  must  be  confessed,  support  the  Judg- 
ment of  the  trial  court 

But  with  reference  to  the  statute  in  qties- 
tlon,  the  court,  In  so  far  as  it  has  hereto- 
fore had  occasion  to  consider  It,  has  shown 
an  inclination  to  give  it  a  more  strict  con- 
struction, or,  perhaps,  better,  a  constmctlfm 
more  in  accordance  with  the  literal  Import  of 
its  terms. 

In  the  case  of  American  Multlgraph  Sales 
Go.  V.  Jones,  58  Wash.  619,  100  Pac.  108,  we 
held  such  a  contract  absolute  as  to  subse- 
quent creditors  of  the  vendee  because  the 
memorandum  was  not  filed  with  the  auditor 
within  ten  days  after  the  delivery  of  the 
property,  notwithstanding  it  was  filed  prior 
to  the  time  the  subsequent  creditors  became 
such,  dtlog  and  quoting  from  with  approval 
the  case  of  Chllberg  v.  Smith,  174  Fed.  805. 
98  G.  G.  A.  513,  where  the  Circuit  Court  of 
Appeals,  In  a  case  arising  under  the  particu- 
lar statute,  anoounced  the  same  rule.  To 
the  same  effect  la  the  case  of  Worley  v. 
Metropolitan  Motor  Oar  Co.,  72  Wash.  246, 
ISO  Paa  108,  vrb&e  it  was  held  that  the 
memorandum  of  the  sale  must  be  executed 
within  10  days  after  the  property  la  takrai 
over,  as  It  could  not  be  antedated  and  made 
to  answer  the  purpose  of  a  chattel  mortgage. 
In  this  case  It  was  said: 

"Whatever  the  general  role  may  be  as  to  pri- 
ority between  creditors,  we  think  this  case  most 
be  decided  by  reference  to  the  statute,  and  that 
alwe.   The  provision  that  all  conditional  sales 
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of  personal  propeitr,  where  the  property  is  plac- 
ed in  the  possession  of  the  vendee,  shall  be  ab- 
solute is  eqaivalent  to  the  expression  'shall  be 
void'—tbat  is,  of  no  legal  force  or  eJfect  as  to 
nnrchasers,  incumbrancers,  and  subsequent  cred- 
itors in  good  faith— unless  the  requirements  of 
the  statute  are  followed." 

In  tbe  esse  of  First  Nat.  Bank  r.  WUcoz, 
72  Wash.  473,  130  Pac.  7S6,  131  FaC.  203.  It 
was  held  that  a  conditional  sale  contract 
was  absolute  as  to  subsequent  creditors, 
where  tlie  memorandnni  of  the  contract  was 
not  filed  In  the  ronnty  of  the  residence  of  the 
vendee  as  sndi  residence  was  stated  In  its 
articles  of  Incorporation,  although  filed  In 
the  county  where  the  property  was  delivered, 
and  where  the  vendee  had  its  mills  and  man- 
ufacturing plant. 

When  the  purposes  of  the  diflfereit  statutes 
are  comddered*  there  would  seem  to  be  a 
I'alld  reason  for  construing  the  one  more 
literally  than  the  other.  The  statute  of 
frauds,  as  its  name  indicates,  was  Intended 
to  prevent  fraud  through  the  Instrumentality 
of  mistake  and  perjury.  It  was  Intended  to 
prevent  one  party  to  a  contract  from  suffer* 
ing  loss  through  the  parol  testimony  of  a 
perjured  or  mistaken  witness,  who  teatlfles 
to  a  bargain  different  from  the  <me  actually 
made.  Since,  therefore,  the  purposes  of  the 
statute  are  accomplished  by  tiie  production  of 
a  writing  which  dearly  evidences  the  bar- 
gain, the  courts,  in  order  that  ttu  one  party 
may  have  tlie  benefit  of  the  bargain,  have 
refused  to  allow  the  other  party  to  escape  by 
the  plea  of  want  of  signature  to  the  writ- 
ing, irtiere  his  name  appears  at  some  place 
thereon,  and  bis  conduct  shows  that  he  in- 
tended to  bind  himself  according  to  the  terms 
of  the  writing.  But  it  must  be  conceded,  we 
think,  that  some  of  these  cases  go  to  great 
lengths,  and  all  of  them  clearly  beyond  the 
literal  meaning  of  Qie  statute.  Perhaps  theiv 
real  Justification  Is  found  in  the  fact  that 
the  courts  thereby  prevent  the  writing  from 
operating  upon  the  one  party  a  fraud  as 
great  as  tlie  statute  Intended  to  prevent  the 
want  of  a  writing  operating  upon  the  other. 
Again,  the  statute  directly  affects  the  parties 
to  the  contract  only;  the  public  Int^^st  in 
the  statute  lies  In  the  fact  that  its  tenden<7 
Is  towards  the  promotion  of  good  morals. 

The  statute  In  question  has  a  wld^  effect 
It  has  the  elemmts  of  a  recording  act.  It 
will  be  remembered  that  pilor  to  Its  enact- 
ment unrecorded  conditional  bills  of  sale  of 
perstmal  property  were  valid  in  this  state, 
not  only  as  between  the  vendor  and  vendee, 
but  as  to  incumbrancers  and  purchasers  wlHi- 
out  notice,  and  subsequent  bona  fide  creditors 
of  the  vendee.  It  was  thus  possible  for  the 
vendee  of  such  property  to  commit  frauds  by 
disposing  of  tbB  property  to  Innocmt  third 
petscHiB  and  by  using  it  as  a  basis  upon 
which  to  obtain  credit  While  the  statute 
therefore  tends  in  the  same  degree  to  pre- 
vent frauds  between  vendors  and  vendees 
through  the  instrumentality  of  perjury,  as 
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does  the  statute  of  frauds,  Its  principal,  if 
not  primary,  purpose  Is  to  prevent  the  vendor 
and  vendee  of  such  property  from  committing 
frauds  upon  flilrd*  persons.  It  would  seem 
then,  since  it  afliects.  pers«is  other  than  the 
parties  to  the  agreement,  the  ooorts  are  Jus- 
tified in  gtvli^  It  a  more  strict  construction 
than  It  gives  to  the  statute  of  frauds ;  fliat 
it  Is  proper  to  require  that  the  Instrumoit 
when  filed  shall  show  on  Its  face  a  ocnn- 
pllance  with  the  statute ;  that  the  instnunoit 
diall  be  complete  in  itself,  thus  doing  away 
with  the  necessity  of  inquiring  into  eztrlntfc 
matters  to  determine  its  validity. 

Tested  by  the  more  strict  rule,  we  are 
clear  that  this  memorandum  was  not  signed 
by  the  vendor  within  the  meaning  of  the 
statute.  Ibe  Instrument  would  appear  no 
different  on  its  face  had  it  been  prepared 
wholly  by  the  vendee  without  the  knowledge 
or  consent  of  the  vendor.  Whether  it  ms 
signed  by  the  vendor  or  not  was  thus  subject 
to  dispute  even  as  between  the  parties,  and 
the  question  could  only  be  determined  by  an 
examination  into  their  acts  and  conduct. 
The  rights  of  third  persons  diould  not  be 
left  to  depend  npon  such  circumstances ;  as  to 
them  the  Instrument  should  be  fair  upon  its 
face.  As  this  instrument  is  not  thus  fair, 
we  hold  the  sale  absolute  as  to  subsequent 
creditors  in  good  faith. 

The  trial  court  found  the  value  of  the 
boiler  at  the  time  It  was  retaken  by  the  re- 
spondent to  be  $200,  The  appellant  questions 
the  correctness  of  this  fludlng,  contending 
that  the  evidence  shows  that  it  was  of  con- 
siderable greater  value.  The  evidence  as  to 
Its  value  Is  conflicting,  but  our  examination 
of  It  does  not  convince  us  that  it  supports 
the  appellant's  claim,  or  preponderates 
against  the  finding  of  the  trial  court 

The  Judgment  appealed  from  is  reversed 
and  the  cause  remanded,  with  instructions  to 
allow  a  recovery  in  favor  of  the  appellant, 
plaintiff  below,  in  the  sum  of  $200. 

CROW,  C.  J.,  and  PABEEa  and  MOUNT, 
JJ.,  concur. 

In  re  MARTIN'S  ESTATa 
POLK  V.  MARTIN.   Qio.  11932.) 
(Supreme  Court  of  Washington.   Nov.  14, 1914.) 
1.  Appeai.  ano  Eokob  (S  93*)  —  Obdkbs  Af- 

PEAZJkBLB. 

Item.  &  Bal.  Code,  §  1460,  requires  the  ad- 
ministrator to  return  into  court,  within  one 
month  after  appointment,  a  true  inventory  of 
all  decedent's  property.  Section  1458  declares 
that,  whenever  any  property  not  included  in  the 
Inventory  shall  come  to  tbe  knowledge  or  pos- 
session of  the  administrator,  he  Bhall  cause  it 
to  be  inventoried  and  appraised  as  soon  as  prac* 
ticable,  and  the  making  of  such  inventory  may 
be  enforced.  Section  1431  authorizes  complaint 
by  an  heir,  etc.,  that  property  belonging  to  the 
estate  has  not  been  Inventoried.  Section  1716, 
subd.  6,  authorises  an  appeal  from  any  order 
affecting  a  substantial  nght  In  a  civil  action 
which  in  effect  determines  tbe  proceeding,  held. 
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thst  an  appeal  may  be  taken  from  an  order  dis- 
missing a  petition  to  compel  an  administrator  to 
include  in  the  inventor;  omitted  property,  the 
order  in  effect  dlamissing  the  proceeding,  and 
so  the  appeal  doei  not  permit  a  reyiew  of  qaes- 
tions  touching  dne  adminiatration  by  piecemeal, 
for,  if  the  matter  could  not  be  reviewed  antil 
the  final  accounting,  the  administration  wonld 
be  subject  to  great  delays. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  643-647 ;  Dec.  Dig.  i  93.*] 

2.  Afpkaaaiics  24*)— Waivbb  or  Objeo- 
Tions  ar—*'CiTATiOH*'— Office  of. 

As  a  citation  in  a  probate  proceeding  is 
only  a  means  of  giving  to  the  party  notice  of 
the  pendency  of  adversary  proceedings,  and  serv- 
ice 18  waived  by  volontary  appearance,  an  ad- 
ndnistrator,  agunat  whom  a  proceeding  was  In- 
■tituted  ta  compel  Um  to  Inclade  omitted  prop- 
erty, cannot  attack  the  sufficiency  of  the  cita- 
tion, where  he  demurred  generally  to  the  peti- 
tion, without  saving  his  'special  appearance; 
sacb  demurrer  being  a  general  appearance  walr- 
ing  irregularitiea. 

[Ed.  Note.— For  other  cases,  see  Appearance 
Cent.  Dig.  H  118-143 ;  DecTbig.  8  24.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Citation.] 

3.  COUBTS    (8  200%*)— WAaBHiaTON— SOPE- 

Bioa  CouBT»— JuaiSDicnoN. 

The  superior  courts  which  have  jurisdic- 
tion of  probate  matters  do  not,  in  eserciaing 
their  probate  jurisdiction,  lose  their  power  as 
courts  of  general  jurisdictiont  and  may,  wlien 
title  to  property  claimed  to  have  belonged  to  a 
decedent  is  In  controversy,  exercise  sndi  power 
and  determine  tiie  controversy. 

lEd.  Note.— For  other  cases,  see  Courts,  Cent. 
D^.  I  479;  Dec.  Dig..|  200%.*] 

4.  SXBODTOBS  AND  AoinNISTBATOBS  (1  65*)— 
IlfVENTOBT— PBTITIOH  TO  REQUIXE  THE  IN- 
OLUSIOIf  or  PBOFEBTT-^UFFICIElfCT. 

A  petition  averring  that  the  inventory 
made  by  the  administrator  was  not  true,  and 
that  certain  described  property  belonging  to  the 
deceased  was  not  includea,  which  aUo  averred 
that  it  was  filed  by  an  heir  of  tbe  deceased,  is 
sufficient  to  state  a  cause  of  action  to  reguire 
the  administrator  to  include  the  property. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administratora,  Cent.  Dig.  f  314;  Dec.  Dig.  | 

as.*] 

Department  2.  Appeal  front  Superior 
Court,  Kitaw  County;  Walter  UL  French, 
Judge. 

In  the  matter  of  the  estate  of  Alma  !<.  Mar^ 
tin,  deceased.  Petition  by  Mab^  Polk  against 
William  G.  Martin,  as  administrator.  From 
an  order  sustaining  a  demurrer  to  tbe  peti- 
tion and  dismissing  tbe  proceedlni^,  the  pe- 
titioner appeals.  •  Order  reversed  and  re- 
manded, with  dlrecti<ms. 

Hamlin  &  Meier,  of  Seattle,  for  appellant 
F.  W.  Moore,  of  Bremerton,  for  respondent 

FULLERTON,  J.  Alma  L.  Martin  died 
Intestate  In  Kitsap  county  on  April  21,  1913, 
leaving  an  estate  therein,  consisting  of  real 
and  personal  property.  She  left  as  her  heirs 
at  law  her  husband,  William  6.  Martin,  and 
a  daughter  by  a  former  marriage,  Mabel 
Polk.  Letters  of  administration  on  tbe  es- 
tate were  granted  to  the  husband,  Martin, 
on  May  10,  1913,  who  in  dne  time  thereafter 
returned  and  filed  In  the  estate  proceedings 


an  inventory  of  tbe  property  of  the  estate. 
On  December  13,  1913,  the  daughter,  conceiv- 
ing that  the  administrator  had  not  made 
and  returned  a  true,  correc;.  und  fall  In- 
ventory of  the  property  of  the  estate,  filed 
in  the  superior  court  a  petition  praying  that 
a  citation  be  issued  to  the  administrator  re- 
quiring him  to  appear  on  a  day  certain  and 
show  cause  why  certain  property  alleged  to 
have  been  omitted  from  the  inventory  should 
not  be  included  therein.  The  petition,  after 
reciting  the  death  of  Alma  L.  Martin,  tbe 
appointment  of  William  G.  Martin  as  the 
administrator  of  her  estate,  the  filing  by  the 
administrator  of  an  inventory  purporting  to 
be  a  full  and  correct  inventory  of  the  prop- 
erty of  the  estate,  continued  as  follows: 

"That  the  said  inventory  so  made  and  returned 
Into  court  by  the  said  administrator  is  not  a 
true,  full,  and  correct  inventory  of  the  proper- 
ty belonging  to  said  estate,  in  that  the  said  in- 
ventory includes  only  an  undivided  community 
interest  of  one-half  in  and  to  the  real  property 
described  in  said  Inventory ;  further  in  that  the 
said  inventory  does  not  contain  all  of  the  house- 
hold goods  and  effects  of  said  deceased ;  further 
in  that  certain  other  personal  property  has  not 
been  included  therein,  to  wi^  an  automobile 
of  the  value  of  about  f400,  and  certain  shares 
of  stock  in  the  Bremerton-Charleston  Light  & 
Fuel  Company,  a  corporation,  of  the  value,  as 
your  petitioner  is  informed  and  believes,  of  $2,- 
000;  further  in  that  the  said  inventory  does 
not  include  monqi  on  hand  and  in  the  posses- 
sion <tf  tbe  said  William  G.  Martin  at  the  time 
of  the  death  of  said  decedent— all  of  which  prop- 
erly BO  omitted  from  the  said  inventory  was  the 
community  property  of  the  said  Alma  L.  Mar- 
thi.  decMsed,  and  the  aald  William  O.  Martin, 
her  husband.  That  your  petitioner  has  hereto- 
fore made  due  demand  upon  the  said  adminis- 
trator to  include.  In  an  inventory  of  the  proper- 
ty of  said  estate,  tbe  property  above  described, 
to  comply  with  whldi  said  demand  the  said  ad- 
ministrator has  (ailed,  neglected,  and  refused." 

On  the  filing  of  tbe  petition  tbe  court  di- 
rected that  a  citation  Issue  as  prayed  for 
therein,  directing  tbe  administrator  to  ap- 
pear on  December  27,  1913.  A  dtation  was 
issued  as  directed,  service  of  which  was 
made  on  the  administrator.  On  the  day  ap-* 
pointed  the  administrator  appeared  special- 
ly and  objected  to  the  jurisdiction  of  the 
court  to  proceed  to  a  hearing  ui>on  the  peti- 
tion, on  the  ground  that  the  dtation  was 
not  under  the  seal  of  tbe  court  that  no  copy 
of  the  petition  was  attached  to  tbe  citation, 
and  because  the  citation  failed  to  show  that 
the  petitioner  had  an  Interest  In  the  estate. 
The  objections  were  overruled  by  the  court, 
whereupon  the  administrator  demurred  gen- 
erally to  the  petition.  This  demurrer  the 
court  sustained,  and  entered  an  order  dis- 
missing the  proceedings.  The  petitioner, 
feeling  aggrieved  by  the  order  of  the  court, 
prosecutes  this  appeal. 

[1]  The  resiwndent  moves  to  dismiss  the 
appeal,  basing  his  motion  on  the  ground  that 
the  order  Is  not  reviewable  as  an  Independ- 
ent order,  but  must  be  reviewed,  If  reviewed 
at  all,  on  an  appeal  from  the  order  settling 
the  final  account  of  the  administrator  with 
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ortato  and  directing  On  estate's  dlstrUni- 
tloo.  But  we  think  tibe  <»der  appealable  as 
an  Indeirandent  order,  Bj  section  14S0  of 
the  Oode  <Rem.  ft  BaL),  it  la  made  the  du^ 

tbe  administrator  to  make  and  return  In- 
to court,  within  one  month  after  his  appoint- 
ment, a  true  Inventory  of  all  the  property  be- 
longing to  the  decedent,  that  shall  come  to 
hia  possession  or  knowled^.  By  section  1458 
it  is  provided  that,  whenever  any  property 
shall  come  to  the  knowledge  or  possession  of 
the  administrator  not  included  in  the  inven- 
tory, he  shall  cause  the  same  to  be  invento- 
ried and  appraised  as  soon  as  practicable  aft- 
er the  discovery  thereof,  and  the  making  of 
such  Inventory  may  be  enforced  after  notice 
by  attachment,  to  which  may  be  added  the 
revocation  of  the  letters.  By  sectioa  1461 
c(»nplaint  to  the  court  that  property  belong- 
ing to  the  estate  has  not  been  inventoried 
and  appraised  may  be  made  by  an  heir,  cred- 
itor, legatee,  or  any  one  interested  in  the 
estate,  and  It  is  made  the  duty  of  the  court, 
on  such  complaint  b^ng  mad^  to  cite  the 
person  holding  such  property  to  appear  and 
be  examined  touching  the  same.  These  sec- 
tions of  the  statute  clearly  contemplate  that 
all  questions  concerning  the  ownership  or 
rl^t  of  possession  of  property,  claimed  by  a 
person  having  an  Interest  in  the  estate  to 
be  the  property  thereof,  shall  be  tried  and 
determined  during  the  course  of  the  admin- 
istration. And  It  mnst  follow  as  of  course, 
we  think,  tbat  an  appeal  from  such  orders 
as  the  court  may  make  in  the  premises  shall 
be  taken  within  the  time  limited  by  statute 
for  taking  appeals.  Any  other  rule  would 
prolong  the  administration  of  the  estate,  and 
would  not,  as  the  respondent  supposes,  result 
in  the  brtaglng  of  questions  touching  the  due 
administration  of  the  estate  before  the  ap- 
pellate court  by  piecemeal.  If,  for  example, 
this  court  should  conclude  with  the  respond- 
ent that  the  order  here  appealed  from  was 
reviewable  only  on  an  appeal  from  an  order 
'settling  the  final  account,  and  an  appeal 
should  be  taken  from  that  order,  It  is  plain 
that,  U  the  court  should  then  determine  that 
the  order  is  erroneous,  it  would  pass  upon 
no  other  question,  but  would  send  the  case 
bac^,  with  Instructions  to  proceed  with  the 
hearing,  and,  if  property  was  discovered  not 
administered  upon,  to  proceed  further  with 
the  administration  of  the  estate.  In  other 
words,  the  court  would  be  compelled  to  hold 
that  the  final  settlement  of  the  estate  was 
had  prematurely,  and  that  other  questions, 
dependent  upon  the  final  settlement,  were 
not  before  the  court  for  review.  Moreover, 
It  is  not  only  the  policy  of  the  statute,  but 
to  the  interest  of  heirs,  legatees,  and  cred- 
itors of  an  estate,  that  the  property  belong- 
ing thereto  be  brou^t  at  once  vrithln  the 
Jurisdiction  of  the  court,  as  the  person  there- 
after having  it  In  possession  must  give  bond 
for  its  safe-keeping,  thus  lessening  the  possi- 
bility of  its  loss  to  the  persons  to  whom  it 
will  ultimately  come. 


The  rlgbt  appeal  from  orden  to  pro- 
bate which  affect  a  sabstantlal  tU^t  seems 
not  heretofore  to  have  been  Questioned  In 
this  court  In  Clancy  UcBlroy,  80  Wafllh. 
667,  70  Pac  1095,  an  appeal  was  entertain- 
ed from  an  order  refusing  to  remove  an 
executor  of  an  estate,  and  In  Re  Bellas  Es- 
tate, 28  Wash.  6S5,  70  Paa  74,  92  Am.  St 
Bep.  916»  an  appeal  was  entertained  from  an 
order  refusing  to  compel  an  administratrix 
to  Inventory  certain  property  claimed  by  a 
creditor  to  be  property  of  the  estate — the  pre- 
cise question  presented  in  the  case  at  bar. 
In  neither  of  these  cases  was  there  a  motion 
to  dismiss,  but,  had  there  been  doubt  In  the 
mind  of  the  court  as  to  the  appealability  of 
the  orders,  the  question  would  have  been  sug- 
gested by  the  court  itself.  Statutory  author^ 
ity  for  such  appeals  is  found  In  subdivision 
6  of  section  1716  of  the  Code  (Rem.  ft  Bal.), 
which  allows  an  appeal  from  an  order  affect 
Ing  a  substantial  right  In  a  civil  action  or 
proceeding,  whidi  in  effect  determines  the  ao 
tlon  or  proceeding  and  prevents  a  final  Judg- 
ment therein.  Our  conclusi<»i  Is,  therefor^ 
that  the  motion  to  dismiss  must  be  denied. 

[2]  It  is  next  Insisted  that  the  trial  court 
was  without  Jurisdiction  to  hear  the  con- 
troversy upon  its  merits,  and  that  this  court 
Is  likewise  without  such  Jurisdiction,  for  the 
reasons  stated  in  the  motion  to  quash  the 
citation.  But  a  citation  in  a  probate  pro- 
ceeding Is  only  a  means  of  giving  a  party 
notice  of  the  pendency  of  adversary  pro- 
ceedlngSf  and  sttvlce  Cereal  Is  waived  by 
a  TOlontary  appearance  of  sn<^  party.  While 
the  respcmdent  In  this  Instance  did  at  first 
aiq;>ear  ^>ecially  and  object  to  the  Jurladlo- 
tion  of  the  court  because  of  defects  in  the 
citation,  he  also,  when  his  special  appear- 
ance was  overruled,  demurred  generally  to 
the  petition  without  saving  his  special  ap- 
pearanca  This  was  a  goieral  app^rance, 
and  waived  any  right  ttiereafter  to  claim 
want  of  jurisdiction  ovw  his  pexeon  or  want 
of  regolarlty  in  the  citation.  Galhonn  v. 
Nelson,  47  Wash.  617.  82  Pac  448;  Spring- 
field Shingle  Co.  v.  Bdgecomb  Mill  Co.,  62 
Wash.  620,  101  Paa  233,  36  L.  R.  A.  (N.  S,) 
268;  BelUngham  v.  Llnck,  53  Wash.  208, 
101  Pac.  843;  Columbia  &  Puget  Sound  R. 
Co.  V.  Moss,  53  Wash.  512.  102  Pac.  439. 

[3]  The  grounds  upon  which  the  trial 
Judge  rested  his  decision  on  the  merits  of 
the  controversy  do  not  appear  In  the  record, 
but  it  can  be  gathered  from  the  briefs  of 
counsel  that  he  thought  the  court,  in  the  ex- 
ercise of  its  Jurisdiction  over  matters  of 
probate,  was  without  power  to  inquire  Into 
the  title  to  property,  the  ownership  of  which 
was  In  dispute.  There  are  cases  from  this 
court  which  support  this  view,  the  most  no- 
table of  which  is,  perhaps,  the  case  of  In 
re  Alfstad's  Estate,  27  Wash.  ITO,  67  Pac. 
593.  But  the  doctrine  of  this  case  has  been 
disapproved  In  the  later  cases  of  Fllley  v. 
Murphy,  30  Wash.  1.  70  Pac  107;  Reformed 
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Preibyterlan  Church  t.  BfcMlllan,  31  Wash. 
613,  72  P&c.  602 :  In  re  Sail,  68  Wash.  639, 
UO  Pac.  32.  626.  140  Am.  St  Rep.  886 ;  In 
re  Williamson.  75  Waah.  363,  134  Pac  1066; 
and  State  ex  rel.  Keasal  t.  Superior  Court, 
76  Wash.  291,  136  Pac  147. 

The  case  ot  FUley  t.  Marphy  ia  similar  in 
Its  facts  to  the  present  case.  There  an  ad- 
ministrator of  an  estate  had  been  removed 
and  a  successor  appointed.  The  succeeding 
administrator  claimed  that  certain  proper- 
ty in  the  hands  of  the  first  administrator 
waa  property  of  the  estate,  and  made  de- 
mand upon  him  for  its  possession.  Posaes- 
slon  was  refused  on  the  ground  that  the 
property  was  indiTldoal  property  and  not 
property  of  the  estate.  The  succeeding  ad- 
ministrator thereupon,  by  petition  and  cita- 
tion, soQght  to  recover  the  possession  of  the 
property.  The  court,  after  a  hearing,  enter- 
ed Judgment  granting  the  prayer  of  the  peti- 
tion. On  appeal  to  this  court  It  was  urged 
that,  because  there  was  an  adverse  claim 
to  the  property,  the  court  was  without  juris- 
diction to  determine  the  issue.  Passing  up- 
on the  question,  the  court,  Judge  Hadley 
delivering  the  opinion,  used  this  language: 

"In  this  state  we  have  no  probate  court,  prop- 
erly BpeaUnf,  as  distiognialied  from  the  conrt 
that  entertains  jurisdiction  of  other  matters. 
The  coDrt  of  general  jurlBdlction  also  hears  and 
determines  probate  matters.  Matters  pertain- 
faig  to  prolMte  are  referred  to  wtkat  is  called 
probate  proeedon^'  as  dIstingniBhed  frcon  wbaf 
a  dmominated  'cItU*  or  'criminal  procedure.' 
But  when  the  court,  sitting  in  a  probate  pro- 
ceeding, discovers  in  a  petition  the  statement  of 
&etB  which  forms  the  basis  of  a  controversy, 
we  see  no  reason  why  it  may  not  settle  the  is- 
sues thereunder,  when  an  appearance  has  been 
made  thereto,  and  then  proceed  to  try  it  in  a 
proper  manner,  as  any  other  civil  cause.  The 
ooort  may  require  the  proceeding  to  be  sepa- 
rately docketed,  if,  when  the  issues  are  formed, 
it  appears  to  be  such  as  should  be  thus  docftet- 
ed.  Whether  a  citation  should  have  issued  on 
the  strength  of  this  petition  or  not,  it  la  never- 
theless true  that  appdUant  responded  to  the  ci- 
tation, and  appeared  generally  by  demurrer  to 
the  petition,  and  asked  its  dismissal  simply  on 
the  gronnd  that  the  court  could  not  hear  it 
as  a  pr<^ate  proceeding.  We  think  it  was  not 
necessary  to  sustain  the  d«nurrer  and  dismiss 
the  proceeding  on  that  ground.  But,  tuider 
our  uberal  practice  as  to  the  form  of  actions, 
the  petition  could  be  treated  as  in  the  nature  of 
a  complaint  The  issues  could  be  framed  there- 
under, and  the  cause  tried  without  requiring 
another  statement  of  the  same  facts  under  some 
other  form  or  name.  If  it  developed  that  it  was 
not  pnqperly  a  probate  proceeding,  it  woiUd  not 
be  treated  as  such.  We  think  the  court  did  not 
err  In  overruling  the  demurrer  and  in  refusing 
to  dismiss  the  petition.** 

In  tbe  case  ot  State  ex  Eeaaal  v. 
Saperior  Court,  the  latest  expression  of  opin- 
ion by  the  court  niKin  the  qaestion,  this 
language  was  used: 

**In  conferring  jurisdiction  upon  the  superior 
eonrtfl  in  probate  matters,  the  Constitution  mak- 
ers  did  not  carve  out  a  section  of  the  jarisdic- 
tion  of  tht  courts  of  this  state  and  o<uifer  It  as 
■  limited  subject  upon  the  superior  courts  as 
probate  courts  of  limited  Jurisdiction.  The  fail- 
ure at  all  dmsB  to  observe  this  fundamental 
tmct  has  led  to  some  confusion  in  our  own  de- 
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cislons.  The  Constitution  simply  throws  pro- 
bate matters  Into  the  aggregate  Jurisdiction  of 
superior  courts  as  courts  of  general  jurisdic- 
tion, to  be  exercised  along  with  their  other  ju- 
risdictional powen,  legal  and  equitable  and  as 
a  part  of  those  general  powers.  •  *  •  When 
a  superior  court  has  presented  to  It  thxongh  a 
petition,  in  any  matter  of  probate,  any  issue 
touching  tlie  sstate,  it  has  jDrisdktioB  both  of 
the  parties  and  of  the  subject-matter,  and  ic 
deals  with  them,  not  as  a  court  of  limited,  but 
of  general,  jurisdiction.  It  may  exercise  all  of 
its  powers,  legal  or  eguitable,  and  may  even  in- 
voke  the  aid  of  a  jury  to  finally  determine  the 
controversy.  The  Constitution  has  no  more 
limited  Its  powers  In  such  eaees  than  in  others 
of  which  jurisdiction  is  conferred  by  the  same 
constitutional  provisitm." 

Under  tlie  role  ot  these  cases,  It  la  vHeax 
that  a  superior  court.  In  a  probate  proceed- 
ing, can  exercise  all  of  tbe  powers  of  a  court 
of  general  Jurisdiction.  It  has  power,  In 
such  a  proceeding  to  determine  eveej  mat- 
ter necessary  to  the  due  administration  of 
an  estate,  and  it  Is  its  duty  to  do  so,  when 
such  mattov  are  properly  presented  for  its 
consideration.  Bo  In  ttte  ease  at  bar.  If  there 
Is  a  substantial  dispute  as  to  the  ownership 
of  the  property  described  in  tbe  petition.  It 
can  determine  the  Issue  in  the  manner  such 
Issues  are  usually  determined.  If  equitable 
issues  are  pres^ted,  it  may  try  tbe  Issues 
as  a  court  of  equity;  if  legal  Issues  are 
presented,  it  may  try  tbe  Issues  as  a  court 
at  law,  and  to  that  end  may  set  the  cause 
for  hearing  at  some  convenient  session,  when 
a  Jury  will  be  present  for  the  trial  of  sach 
issues. 

[4]  Some  question  is  made  as  to  the  snffl- 
clen(^  of  the  allegations  of  the  petttlai,  but 
we  are  unable  to  see  wherein  It  Is  faulty  In 
this  respect  It  very  clearly  appears  there- 
from that  an  heir  of  the  estate  contends  that 
certain  described  property,  which  the  admin- 
istrator has  not  caused  to  be  inventoried  or 
appraised,  is  property  of  the  estate;  that 
demand  has  been  made  upon  the  administra- 
tor to  cause  such  property  to  be  Inventoried 
and  appraised;  and  that  the  administrator 
has  refused  so  to  do.  These  facts  are  suffi- 
cient to  constitute  a  ground  of  complaint  re- 
quiring the  administrator  to  answer. 

The  order  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  require  the  ad- 
ministrator to  answer  to  the  petition. 

CROW,  a  and  PARKBB,  MOBRIS, 
and  MOUNT,  JJ.,  ooncor. 


MANSON  V.  HUNT  et  al   (No,  12050.) 

(Supreme  Court  ot  Washington.    Nov.  16, 
1914.) 

MoNOPoun  (t  16*)— CoiranfATioNs  to  Rx- 
8TKAIN  OoKFrnnon  —  Validitt  op  Con- 
tracts. 

Under  Const  art  12,  I  22,  providing  that 
mtmopolles  and  trusts  shall  never  be  allowed, 
and  that  no  Incorporated  company  shall  direct- 
ly or  indirectly  combine  or  make  any  contract 
with  any  other  incorporated  company  for  the 


see  Sams  tople  sad  section  NVMBBB  in  Dan.  Dls.  4  Aodl  Dig.  Ksy-Ntk  flwtas  ft  Bsp'r  ladaies 


Digitized  by  Google 


46 


144  PACIBIC 


BBPOBTBtB 


(WaBb. 


SurpoM  of  flziiiff  flw  pxiea  or  Umltlng  the  pio- 
QCtlon  or  regolatitt^  the  traiuqwrtatioD  of  any 
prodnct  or  commoditr,  an  agreement  between 
two  companies  operating  st^mboats  between 
the  same  points,  by  which,  in  oonaideration  of 
^1,500,  the  one  company  agreed  not  to  operate 
its  steamboat  for  three  years,  was  inTaiid,  espe- 
cially where  the  parties  were  advised,  before  they 
entered  into  the  contract  that  It  was  against 
public  policy,  and  it  was  recited  in  the  contract 
that  the  parties  recognized  that  it  could  not 
be  enforced  in  coarta  of  law  or  equity,  and  a 
promissory  note  given  as  a  part  of  the  contract 
and  as  a  oonsidarattoB  for  the  ezecadon  of  the 
contract  was  unenforceable. 

[Ed.  Note^For  oUia  ease%  Me  UonopoUes, 
Cent  Dig.  1 12;  I>e&  IMgriie.*] 

Departm^it  2.  Amwal  from  Superior 
Coart,  Pierce  Gounty;  W.  O.  Oiapmaii, 
Jndge. 

Action  by  Peter  Manson,  tmstee,  against 
Arthur  M.  Hunt  and  others.  From  a  Judg- 
ment dismissing  the  action,  plaintiff  appeals. 
Affirmed. 

Ralph  Woods,  of  Taooma  (Chas.  L.  West- 
cott,  of  Tacoma,  of  counsel),  for  appelant 
H.  W.  Lueders,  of  Tacoma,  for  respondents. 

MOUNT^  J.  "Sbia  action  was  brought  by 
the  appellant  to  recover  upon  a  promissory 
note  executed  by  the  defendants.  The  com- 
plaint is  In  the  usual  form.  The  defendants, 
lu  answer  to  the  ccmiplalnt,  admit  the  ^gniug 
of  the  note,  but  deny  tlwt  It  was  rightfully 
delivered  to  the  plalntiCT.  As  au  allinnatlve 
defcDse,  the  defendant  alleged  In  substance 
that  about  the  1st  day  of  April,  1909.  the 
plaintiff  representing  the  Vashon  Navigation 
Company,  a  corporation,  and  the  defendants, 
representing  the  Tacoma-Burton  Navigation 
Company,  agreed:  That,  in  consideration  of 
?1,500  to  be  paid  by  the  Vashon  Navigation 
Company  to  the  Tacoma-Burton  Navigation 
Company,  the  latter  company  would  not  run 
Its  boats  between  the  dty  of  Tacoma  and 
Quartermaster  Harbor.  That,  when  the  mon- 
ey was  about  to  be  i>aid  to  the  defendants, 
all  the  parties  were  advised  that  the  agree- 
ment could  not  be  enforced,  t)ecause  It  was 
contrary  to  public  policy.  That  thereupon 
the  plaintiff,  as  trustee  for  the  Vashon  Navi- 
gation Company,  paid  $1,500  to  the  defend- 
ants, and  a  note  was  given,  according  to  the 
terms  of  a  contract  which  was  then  entered 
Into  between  the  parties.  This  contract  is 
attached  to  the  answer  and  la  made  a  part 
of  it   It  recites  that; 

"Whereas  the  parties  of  the  first  part  have 
executed  and  delivered  to  the  party  of  the  sec- 
ond part  their  Joint  and  several  promissory 
note  of  even  date  herewith  for  the  sum  of  fif- 
teen hundred  dollars ;  and  whereas  the  party  of 
the  second  part  has  this  day  loaned  to  the  par- 
ties of  the  first  part  the  sum  of  $1,500,  lawful 
money  of  the  United  States,  for  which  loan  the 
note  aforesaid  was  given ;  and  whereas  all  the 
parties  hereto  recognize  that  the  special  sub- 
ject-matter of  this  agreement  ii  not  capable  of 
enforcement  In  an;  court  of  law  or  equity,  and 
that  the  carrying  out  of  this  agreement  rests 
only  upon  the  personal  honor  and  probity  of  the 
parties  hereto  as  gentlemen:  Now.  therefore, 
the  parties  hereto  have  Agreed  as  ftdJows:" 


•For  etlur  gasss 


Then  follows  an  agreement  to  the  effect 

that  the  note  should  be  deposited  wiUi  Frank 

H.  Eelley,  to  be  held  by  Mm  for  a  period  of 
three  yean  or  less;  that,  in  the  erent  the 
Tacoma-Burton  Navigation  Company,  or  any 
of  Its  stoclcholders,  should  maintain  or  oper- 
ate any  craft  for  the  carriage  of  either  paa- 
sengns  or  f  relg^it  between  any  point  In  ttna 
dty  of  Tacoma  and  any  point  on  Quarter- 
master Harbor,  then  the  note  forthwith 
stiould  be  delivered  to  the  party  of  the  sec- 
ond part,  the  plaintiff  In  this  action;  and 
that,  after  certain  notice,  the  notp  should 
become  immediately  due  and  payable.  The 
contract  then  contains  this  provision: 

"The  parties  hereto,  as  gentlemen,  agree  that, 
in  any  litigation  which  may  arise  in  connection 
with  the  enforcemrat  of  the  obligation  of  said 
note,  no  reference  to  this  agreement  or  Its  spe- 
cial subject-matter  shall  be  made  In  pleading, 
testimony,  or  otherwise." 

The  contract  then  provided  that,  In  case  the 
defendants  did  comply  with  the  agreement, 
the  note  should  be  canceled  and  con^dered 
as  paid  In  full.  The  answer  then  alleged  that 
the  defendants  had  fully  complied  with  the 
agreement  For  reply  the  i^alntlfl  admitted 
the  mablng  of  the  contract,  and  allied  Uiat 
the  note  sued  upon  was  Ind^endent  of  that 
contract 

On  these  issues  the  cause  was  tried  to  the 
court  and  a  Jury.  A  verdict  was  returned 
In  favor  nf  the  defendants.  Special  flndlnes 
were  made  to  the  effect  that  file  note  wu 
glTen  as  a  cocsldfiratlon  tor  the  execution 
of  the  ccmtract,  and  that  the  note  ai^  con- 
tract were  encated  at  the  same  time  as  a 
part  of  the  sajne  transaction,  and  that  de- 
fendants had  not  violated  tlie  contract  Up- 
on a  Judgmoit  dismissing  the  acdon,  the 
plaintiff  has  appealed. 

It  appeared  In  evidence  Oat  prior  to  April 

I,  1909,  which  was  the  date  of  the  contract 
and  note,  the  Vashon  Navigation  Company 
operated  a  steamboat  between  Tacoma  and 
points  on  Quartennaster  Harbor,  wbldi  ia 
about  12  or  15  miles  distant  from  Tacoma. 
During  this  time  the  Tacoma-Bnrton  Navi- 
gation Company  also  maintained  and  oper- 
ated a  steamboat  between  the  same  pt^ts. 
Shortly  before  that  date,  the  respondents 
and  the  appellant  agi%ed  that,  upon  payment 
of  $1,500  by  the  appellant  to  the  respondents, 
the  respondents  would  withdraw  their  steam- 
boat from  the  ran  and  would  agree  not  to 
operate  that  or  any  other  craft  for  three 
years. 

The  parties  consulted  an  attorney  with 
reference  to  preparing  a  contract  in  accord- 
ance with  the  agreement,  and  were  advised 
that  the  proposed  contract  would  be  void  as 
against  public  policy;  that,  if  the  money  was 
paid,  there  would  be  no  security  that  the 
contract  could  be  enforced.  Upon  this  ad- 
vice it  was  sought  by  the  parties  to  circum- 
vent the  Constituttou.  and  they  then  agreed 
that  the  mxmey  should  be  paid  as  a  loan  and 
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the  note  given  as  a  part  of  the  contract; 
that  this  note  should  be  placed  In  escrow 
and  dellrered  to  the  plaintiff  upon  the  fail- 
are  of  the  defendants  to  comply  with  the 
contract,  or,  In  case  the  contract  was  com- 
plied with,  at  the  end  of  three  years  the 
note  was  to  be  delivered  to  the  defendants 
and  considered  folly  paid.  The  contract, 
which  is  a  part  of  the  record  in  the  case,. 
Is  to  tbat  effect 

The  court  Instructed  the  Jury  that  the  con- 
tract was  in  violation  of  section  22,  art  12, 
of  the  Constitution.  This  provision  of  the 
Constitution  is  as  follows: 

"Monopolies  and  Trusts.— Monopolies  and 
trusts  shall  never  be  allowed  in  this  state,  and 
DO  incorporated  company  *  *  *  in  this  state 
thall  directly  or  iodirectiy  combine  or  make 
any  contract  with  any  other  Incorporated  com- 
pany, •  *  •  for  the  pnrpose  of  fixing  the 
price  or  limiting  the  production  or  regulating 
tbe  transportation  of  any  product  or  commod- 
ityr 

It  1b  argued  by  the  appellant  that  the 
court  erred  In  instructing  the  Jury  that  this 
contract  was  in  violation  ot  this  provision 
of  the  Constitution.  California  Steam  Nav. 
Co.  V.  Wright,  6  CaL  258,  65  Am.  Dec.  511, 
is  dted  In  support  of  the  contention  that 
this  contract  does  not  violate  this  provision 
of  the  Constitution.  The  California  cases 
cited  were  decided  under  the  common  law. 
It  does  not  appear  that  California  at  that 
time  had  a  Constitution  tbe  same  as  ours. 
We  are  satisfied  that  our  Constitution,  in 
the  section  quoted,  prohibits  contracts  which 
proTlde  for  monopolies  regulating  the  trans- 
portation of  any  product  or  commodity.  It 
Is  conceded  in  tUs  case  that  these  two  com- 
panies were  public  carriers,  carrying  pas- 
sengers and  freight  between  the  points  nam- 
ed. Tlie  contract  in  question  was  clearly  a 
contract  In  violation  of  this  provision  of  the 
Constitution,  because  it  in  effect  provided 
that  the  Va^on  Navigation  Company  should 
have  a  monopoly  of  the  business  between 
these  points.  It  simply  purchased  the  right 
of  the  Tacoma-Burton  Navigation  Company 
to  maintain  its  boats  upon  that  line  in  order 
that  it  might  limit  and  regulate  the  trans- 
portation of  freight  and  passengers  between 
the  points  named. 

"A  contract  between  eorporatfoas  charged 
with  a  public  duty,  such  as  that  of  common  car> 
riers,  providing  for  tbe  formation  of  a  combina- 
tion having  no  other  purpose  than  that  of  sti- 
flias  competition  and  proving  means  to  accom- 
plisa  tiiat  object,  is  illegal  and  against  public 
policy.''  Ray  on  Contractual  Limitations,  p. 
342,  and  eases  dted. 

Fartbermor^  tlie  jMirtleB  to  this  contract 
tnated  it  from  beginning  to  end  as  a  om- 
tract  in  restraint  of  competition.  The  con- 
tract shows  nptm  its  face  that  they  so  con- 
ridered  it,  because  It  recites; 

parties  hereto  recognise  that  the  special 
subject-matter  of  this  agreement  is  not  capable 
of  enforcement  in  any  court  <tf  law  or  equity." 

Ttitj  entered  Into  tbe  contract,  knowing 
that  it  was  against  public  policy ;  they  were 


previously  advised  of  that  tact,  and  1b  sub- 
stance recited  the  fact  In  the  contract  They 
well  knew  they  were  entering  Into  an  illegal 
transaction. 

In  Lewer  v.  Cornelius,  72  Wash.  124,  at 
page  129,  129  Pac.  911,  at  page  913,  we  said: 

"A  court  will  not  knowingly  aid  in  the  fur- 
tberance  of  an  illegal  transactiOQ.  And  in  har- 
mony witb  this  principle,  It  does  not  concern  it- 
self as  to  the  manner  tn  which  the  Illegality  of 
a  matter  before  it  ia  brought  to  Its  attention. 
If  such  illegality  appears  in  tbe  pleadings  of 
either  party,  it  will  not  inquire  into  the  techni* 
cal  accuracy  of  such  pleading;  if  it  appears  in 
the  statement  of  witnesses  at  the  trial,  It  will 
not  inquire  into  the  tecbnlcal  admissibill^  of 
such  statement  as  evidence,  but  will,  in  either 
case,  start  an  inquiry  of  its  own,  and.  If  it  bs 
found  tbat  the  differences  which  It  is  called  up- 
on to  adjodicate  arise  out  of  an  illegal  transac- 
tion, it  will  leave  the  parties  where  it  found 
them,  to  work  out  their  differences  as  best  they 
may" — citing  authorities. 

We  are  satisfied,  therefore,  that  the  plain- 
tiff ought  not  to  recover  In  this  action.  The 
evidence  In  the  case  very  clearly  shows,  in 
fact  tile  contract  Itself  shows,  that  tbe  note 
in  question  was  a  part  of  the  contract,  and 
was  given  to  circumvent  the  Gonstitntion. 
It  was  therefore  Illegal  and  of  no  force. 

Tbe  appellant  presents  other  questions 
which  we  shall  not  notice,  because,  from 
what  has  been  said  above,  it  Is  plain  that 
the  plaintiff  waa  not  entitled  to  recover  ap- 
on  the  note. 

The  Judgment  is  therefore  affirmed. 

CROW,  C.  J.,  and  MAIN,  riTLLISRTON, 
and  ELXiIS,  JJ.,  concur. 


STATE)  T.  NORTHERN  PAO.  RT.  CO. 
(No.  12190.) 

(Sapreme  Coort  of  Washington.    Nov.  21, 
1914.)  ■■ 

Ihtomcattno  liiQTToiia  (I  138*)— Local  Op- 
tion—Tbanbpoktation  Into  Dbt  Tibbi- 
TOBT— Shipment  or  Unbboekn  Packages. 
Local  Option  Law  1909  (I'Sws  1909,  p.  165) 
I  18  (Rem.  ft  BaL  Code,  {  6309).  forbids  a  car- 
rier to  transport  intoxicating  liquor  into  any 
local  opticm  unit,  provided  the  law  shall  not 
apply  to  deliveries  at  residences  not  places  of 
business  or  of  public  resort,  by  manufacturers 
or  wholesalers  in  their  own  conveyances,  or  by 
any  common  carrier,  or  otherwise  la  anbroken 
packages.  C.  residing  in  dry  territonr  mm* 
two  miles  from  defendant's  railroad  station,  or- 
dered a  barrel  of  wine  to  be  shipped  from  a 
wholesaler  in  wet  territory.  The  wine  was  de- 
livered to  defendant  carrier,  transported  to  P., 
where  it  was  delivered  to  an  expressman  to  con- 
tinue tbe  carriage  to  Qie  consignee's  residence, 
where  it  was  delivered;  the  expressman  receiv- 
ing his  compensation  for  hauling  from  tbe  ship- 
per. Tbe  consignee's  residence  was  not  a  place 
of  business  or  a  public  resort.  HeU,  that  the 
railroad  company^  delivery  of  the  wme  to  the 
expressman  was  a  delivery  to  a  connecting  car- 
rier, and  tiMrefore,  though  made  la  dry  territory, 
waa  no  violation  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  i  148;  Dec  Dig.  i  138.*] 

Department  1.  Appeal  from  Sui>erior 
Court,  Lewis  County;  A.  E.  Rice,  Judge. 
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Tho  Northern  Padfio  BaUway  Company 

was  convicted  of  TtcOatiiiig  tbe  local  option 
law  by  transportliis  Intoxicating  Uaaor  Into 
diy  territory,  and  It  appeals.  Berersed  and 
dismissed. 

Geo.  T.  Reld,  J.  W.  Quick,  and  L.  B.  da 
Ponte,  all  of  Tacoma,  for  appellant  H.  E. 
Donohoe,  of  Cheballs,  and  O.  D.  Cunningham, 
of  Centralla,  for  tbe  State. 

PAIKBB,  J.  The  defendant  railway  com- 
pany was  adjudged  gollty,  In  the  snperlor 
court  tor  Lewis  conn^,  of  shipping  intoxi- 
cating liquor  Into  a  dry  unit  of  that  county 
In  Tlolalitm  of  tbe  proTlslonB  of  section  18 
of  tbe  local  <^lon  law,  from  which  Judg- 
ment the  defendant  has  appealed  to  ttils 
court 

Section  18  of  the  local  option  law  of  1909, 
being  secUon  6809,  Bem.  &  BaL  Code,  in  so 
far  as  we  are  here  concerned  with  its  pro- 
visions, reads  as  follows: 

"It  shall  be  onlawful  for  any  person,  or  pab- 
lic  or  private  carrier,  to  accept  or  receive  for 
stiipment,  transportation  or  delivery  to  any 
person  or  place  within  any  unit  in  which  the 
sale  of  intoxicating  liquor  la  forbidden  under  the 
provldons  of  tills  act,  or  to  carry,  bring  into 
or  transfer  to  any  other  person,  carrier  or 
agent,  or  handle,  deliver  or  distribute  in  any 
such  unit  any  intoxicating  liquor  of  any  sort  or 
character  whatsoever;  *  ♦  •  Provided,  how- 
ever, that  nothing  herein  contained  shall  be 
construed  to  apply  *  *  *  to  shipments  or 
deliveries  at  resiaences  which  are  not  places  of 
business  or  of  public  resort,  by  manufacturers 
or  whcdesalers  in  their  own  conveyances,  or  by 
any  common  carrier  or  otherwise,  any  unbroken 
packages  of  liquor." 

The  case  was  submitted  to  the  superior 
court  without  a  jury  iq>on  agreed  facts, 
which,  so  for  as  material  here,  may  be  sum- 
marized as  follows:  Appellant  operates  a 
line  of  railway  from  Tacoma  to  tbe  town  of 
Pe  Ell.  in  Lewis  county,  and  beyond,  ova 
which  It  transports  frcdght  and  passengers 
for  hire.  W.  B.  Goniow,  a  resldoit  of  Pe  Ell. 
conducts  a  teansfer  bigness,  In  which, 
among  other  thii^  he  hauls  freight  for  hire 
frmn  aivellanf s  station  at  Pe  EU,  to  places 
of  bnslnesa  and  residences  of  consignees 
of  treMnht  ahlpiied  to  Pe  Ell  over  appellants 
railway.  Joe  Caterino  resides  some  two 
miles  tsma  appellant's  statkm  at  Pe  Ell.  His 
residence  and  appellant's  statton  at  Pe  BU 
are  In  tlie  same  dry  unit  of  Lewis  county, 
wherein  the  sale  of  iutoxlcating  liquor  is 
forbidden  by  virtue  of  an  electl<»  held  under 
the  local  option  law.  The  8t  Helena  Wine 
House,  of  Tacoma,  a  wholesaler  of  intoxi- 
cating liquor,  delivered  to  appelant  fox  ship- 
ment, one  barrel  ot  wine  consigned  to  Cater- 
ino, to  be  carried  by  iqq)ellant  over  its  rail- 
way from  Tacoma  to  Pe  EU.  Upon  arrival 
at  tbe  barrel  of  wine  at  apptilanfs  station 
at  Pe  Ell.  appellant  delivered  it  to  Conrow 
for  the  purpose  of  and  with  the  understand- 
ing that  It  was  to  be  d^vered  by  Conrow,  in 
the  course  of  his  transfer  business,  to  Cater- 
ino at  his  residence.  Caterlno^s  residence  is 


not  a  place  of  burinsss  or  a  public  resort. 
The  barrel  of  wine  was  an  original  tmbrokeu 
package  within  the  meaning  of  the  local  op- 
tion law.  Conrow's  compensatton  for  the 
hauling  of  the  barrel  of  wine  from  appel- 
lant's station  to  Caterino's  residence  was  to 
be  collected  by  him  from  the  Bt  Helena  Wine 
House,  tbe  shipper. 

It  is  contended  by  counsel  for  appellant 
that  tbe  trial  court  erred  in  adjudging  ap- 
pellant guilty  of  the  violation  of  secti<Hi  18 
of  the  local  option  law  by  delivery  of  tbe 
barrel  of  wine  to  Conrow.  This  ccmtentlon, 
we  are  of  the  <sdnlon,  must  be  upheld,  in 
view  of  the  fact  that  ttie  barrel  of  wine  was 
admittedly  delivered  to  Conrow,  as  a  carrier, 
to  be  by  him  delivered  to  Caterino  at  bis 
residence.  The  construction  of  this  statyta 
Insisted  upon  by  the  prosecuting  attorney 
would  mean  tliat  two  connecting  carriers  can- 
not within  a  dry  unit  lawfully  deliver,  one  to 
the  other,  in  the  course  of  shipment  an  orig- 
inal unbroken  package  of  liquor  for  the  par- 
pose  of  having  it  ultimately  delivered  to  tbe 
consignee  at  his  residence.  It  Is  manifest 
that  the  statute  la  not  directed  against  tbe 
transportation  and  delivery  of  Uquot  in  un- 
broken packages  to  a  consignee  at  bis  resi- 
dence^ when  his  resMence  is  not  a  place  of 
business  or  a  public  resort  It  would  hardly 
be  seriously  oontoided  that  appellant  wonld 
be  guilty  under  tliis  law  had  it  actually 
transported  and  delivered  the  barrel  of  wine 
to  Caterino  at  his  residence.  'We  think  it  is 
equally  free  from  guilt  when  it  in  good  faith, 
as  Is  conceded  here,  delivered  the  barrel  of 
wine  to  Conrow  to  be  transported  and  de- 
livered 1^  him  through  his  transfer  business 
from  appellants  station  to  Caterino  at  his 
residence.  . 

We  conclude  that  the  Ju^ment  ot  con- 
viction must  be  reversed,  and  the  case  dis- 
missed. 

It  Is  BO  ordered. 

CBOW,  a  J.,  and  GOSB,  UOBBIS.  and 
CHADWKX,  JJ.,  ramcur. 


STATE  ex  reL  HBLLAB  v.  JACKSON  et  sL 
(Mo.  12864.) 
(Supreme  Court  of  Washingtoi.   Nov.  2L 
191^)^ 

1.  Taxatior  (I  460*)— Assessment— "LiNi." 

Laws  1907,  p.  139,  i  11,  provides  that,  up- 
on OHDpletiun  of  the  equalization  of  the  prop- 
erty of  railroad  companies,  the  board  of  tax 
commissioners  shall  araortion  the  value  of  the 
operating  properties  of  each  company  to  the 
county  or  counties  fn  whiiA  the  lines  of  the 
various  companies  ma^  extend,  in  proportion 
to  the  value  of  the  entire  line.  Section  12  de- 
clare that  the  operating  property  of  railroads 
shall  consist  of  land,  occupied  and  used  as  a 
right  of  way  with  all  tracks,  together  with  side 
tracks,  roundhouses,  etc..  and  that  such  property 
shall  be  claased  as  real  property.  Heid,  that 
a  tight  of  way  owned  by  one  railroad  company, 
which  was  leased  to  and  osed  by  two  other 
companies,  should  be  treated  as  the  line  of  the 
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lenor  company,  the  expression  "line"  meaning 
tiie  right  of  way  actually  owned,  and  referring 
to  real  property;  hence  the  leasehold  rights  of 
the  lessee  companies  should  not  be  treated  as 
part  of  liieir  lines,  for  the  purpose  of  apportion- 
menL 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |$  800-804 ;  Dec  Dig.  S  450.* 

For  other  definitions,  see  Words  and  Phrases, 
rint  and  Second  Series,  Une  of  Bailroad.] 

2.  Taxation  (|  4S0*)— AaasBBHxnT—IjBAaB— 
Va.  ^ 
HM  that,  though  the  leases  were  for  999 
jeais,  they  cannot  oe  considered  part  of  the 
ones  of  the  leasee  companies,  for  the  lessees 
were  not  the  owners  of  the  fee,  and  it  must  be 
piesomed  that,  in  determining  the  valne  of  the 
rigbt  of  way,  the  board  of  tax  commisBioners,  in 
accordance  with  Laws  1907,  p.  136,  §  6,  subds. 
17,  18,  considered  the  income  derived  from  the 
leiisea  of  the  rigbt  of  way, 

[Ed.  Note.— For  other  cases,  see  Taxation, 
GeoL  Dig.  H  800-801;  Dec.  Dig.  i  460.«1 

Department  2.  Original  application  by  tbe 
State,  on  relation  of  W.  Q.  Hellar,  for  a 
writ  of  mandamus  against  O.  B.  Jackson 
and  others.  Writ  denied. 

J.  T.  S.  Lyle,  of  Tacoma,  for  idator.  W. 
T.  Taoner,  Attsf.  QexL,  and  Bdw.  W.  Allen, 
Ant  Atty.  Gen^  for  respoudente.  Lorenzo 
Doir  and  A.  B.  Comfort;  botb  of  Tacoma, 
udcDS  cnrls. 

MOUNT,  3.  This  Is  an  appllcallon  tor  a 
writ  at  mandate  to  compel  the  state  board 
at  tax  oonunlasioners  to  ^i^rtlon,  for  por- 
poaes  of  taxation,  tlie  equalised  value  of 
certain  railroads,  according  to  the  classiflca- 
tlon  of  sach  rallroada,  "in  bw^  proportion, 
to  Ou  entire  Talne  thereof  as  the  length 
4ff  the  line  In  eacb  ooonty  ma?  beat  to  the 
entire  length  of  line  within  tbe  state." 

There  Is  no  dispute  upon  tike  facts.  It  ap- 
pean  from  the  record  that  the  Nortliem 
PadQc  Railway  Company  owns  and  operates 
a  doable  trat^  line  of  railway  from  the  city 
of  Seattle  to  the  dty  of  TancouTer,  In  this 
itate.  The  Oregon-Washington  Railroad  & 
Narlgatlon  Company  and  ttie  Great  Northern 
Hallway  Company  have  a  long  term  lease  of 
Uie  right  to  run  trains  over  this  line  of  the 
Northern  Faciflc  Railway  Company.  Acoord- 
ing  to  the  terms  of  thia  lease,  as  stated  In 
the  affidavit  of  the  relators,  the  agents  at 
Mch  station  aloi^  tbe  road  are  Joint  agents 
of  fh»  Oregon-Washington  Railroad  &  Navl* 
latlon  Comiumy,  the  Great  Northern  Bailr 
way  Company,  and  the  Northern  Pacific  Rail- 
way Company,  bat  the  taxes,  cost  of  Im- 
proremente,  operation,  and  maintenance  are 
dlTlded  equally  between  Cbem.  Each  com- 
pany operates  its  own  engines  and  trains  for 
passei^rB  and  freight,  and  their  own  crews, 
under  tbe  wders  and  directions  of  the  Nortii- 
em  Paddc  Railway  Company.  It  also  ap- 
pears that  tbe  Northern  Padflc  Railway 
Conqiany  In  Pierce  coun^  owns  side  tracks 
ud  switdtes  of  about  70  miles  In  length. 
The  Great  Northern  owns  about  three  miles 
itf  dd«  tra<AB  In  Pierce  county.  The  Oregon- 


Washington  Railroad  &,  Navigation  Company 
owns  about  one  mile  of  side  tracks.  Ba(^  of 
these  companies  also  owns,  In  its  own  right, 
certain  terminals  In  that  county.  The  two 
last-named  companies  own  lines  of  railway 
outside  of  Pierce  county  and  not  contiguous 
thereto.  Other  railroads  operated  through 
Pierce  county  hare  the  same  arrangements 
among  themselves  as  the  Northern  Padflc, 
the  Great  Northern,  and  the  Oregon-Waah- 
Ington  Railroad  &  NaTlgaUon  have,  as  above 
stated. 

The  state  board  of  tax  ccanmisslonera 
made  an  assessment  of  all  railroad  property 
in  the  state,  under  tbe  provisions  of  chapter 
78  of  the  Laws  of  1907.  p.  132.  This  assess- 
ment was  returned  to  the  state  board  of 
equalization  for  the  year  1914,  and  was 
equalized  by  that  board.  Thereafter  the 
state  board  of  tax  commissioners  was  about 
to  apportion  the  value  of  the  properties  of 
t^ese  railroads  to  the  different  counties  of 
the  state,  and  was  about  to  apportion  the 
value  of  the  operating  property  of  each 
railroad  to  the  county  or  counties  through 
or  into  which  the  lines  thereof  extended,  ac- 
cording to  the  classiflcatlou  and  value  there* 
of,  in  such  proportion  to  the  entire  value 
thereof  as  the  length  'of  the  line  owned  in 
each  county  bears  to  the  entire  length  of 
line  owned  within  the  state. 

No  question  is  made  upon  the  assessment 
of  the  property  of  the  railroads.  The  roll- 
ing stock  and  other  movable  property  be- 
longing to  each  road  was  apportioned  by  the 
tax  o(»nmisBion  to  each  county  in  the  state 
In  proportion  to  the  mileage  operated  In 
each  county  over  which  the  respective  roads 
operated  their  line,  whether  It  owned  its 
track  or  leased  it  No  questl<Mi  is  made  by 
the  relator  upon  the  correctness  of  this  ap- 
portionment 

[1]  The  sole  question  In  the  case  is  wheth- 
er, In  making  the  apportionment  of  the  op- 
erating real  property,  the  respondents  must 
Include,  as  part  of  the  lines  in  Pierce  county, 
the  mileage  operated  by  the  Great  Northern 
Railway  Company  and  the  Oregon-Washing- 
ton Railroad  &  Navigation  Company  over 
tra<^  not  owned  in  fee  by  them  but  operated 
under  a  Jdnt-nser  contract 

Acoordlng  to  secUMi  12  <tf  the  chapter  pro- 
viding for  the  assessment  ot  railroads,  p. 
189,  Laws  of  1907,  the  operating  property 
of  railroads  is  divide  Into  two  classes:  "AU 
land  occupied  and  claimed  exclusively  as 
tflie  right  of  way  tot  tailxoadi^  with  all  the 
tracks,  and  substructures  and  superstruc- 
tures which  support  the  same,  together  with 
all  side  tracks,  second  trat^  turn  outs, 
station  houses,  depots,  roundhouses,  ma- 
chine shops,  or  other  buildings  belonitag  to 
the  road,  used  In  the  operation  tdwreof,"  ace 
classed  as  "real  property."  The  "rolling 
stock  and  other  movable  property"  belimg- 
ing  to  any  railroad  company  Is  classed  as 
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"^TBoxMl  property,"  and  aBsessed  as  sadL 
Section  11  of  13ie  same  act  provides: 

"On  the  completion  of  the  eqnalizatiOQ  of  the 
property  of  the  railroad  companies  and  other 
property  ia  the  state,  by  the  state  board  of 
equalization  it  shall  be  the  duty  of  the  state 
board  of  tax  commissioners,  to  apportion  the 
valne  of  the  operating  properties  of  soeh  rail- 
road, to  the  coanty  or  connties  through  or  into 
which  the  lines  thereof  may  extend,  according 
to  the  classification  and  Taloe  thereof,  In  such 

{>roportion  to  the  entire  TSlae  thereof,  as  the 
angth  of  the  line  In  each -county  may  bear  to 
the  entire  length  of  line  within  the  state." 

It  is  argued  by  the  relator  In  substance 
that  the  words  "lines"  and  "line."  as  used 
In  section  11,  abore  quoted,  mean  the  lines 
operated  as  well  as  owned;  and  that  Inas- 
much as  there  are  about  70  miles  of  line  In 
Pierce  county  owned  by  the  Northern  Pacific 
Hallway  Company,  and  inasmuch  as  all  this 
Une  Is  nsed  by  each  of  these  three  railway 
companies,  In  apportioning  the  assessment 
to  Pierce  county  and  other  counties  similarly 
situated,  the  apportionment  should  be  made 
on  the  basis  of  the  whole  70  miles  to  each 
company  Instead  of  upon  the  basis  of  the 
length  of  line  owned  by  each  company.  In 
other  words,  the  relator  Is  claiming  that  In 
Fierce  county,  instead  of  making  the  appor- 
tionment upon  the  ba^s  of  the  Hues  actually 
owned,  each  company  should  be  considered 
as  owning  the  entire  70  miles.  We  are  satis- 
fled  that  the  word  "line,"  as  used  in  sec- 
tion 11,  means  line  actually  owned.  It  is 
used  with  reference  to  the  real  properties  of 
the  railroad  companies.  We  think  it  was 
the  Intention  of  the  I^egislature,  in  passing 
this  act,  that  the  apportionment  of  property 
classified  as  real  property  shoiild  be  made 
to  each  county  in  the  ratio  that  the  length  of 
line  owned  In  each  county  bears  to  the  entire 
length  of  line  owned  within  the  state.  To 
construe  this  section  otherwise  would  be  to 
say  In  effect  that,  In  a  county  where  three 
railways  are  operated  over  the  same  line, 
such  county  would  be  entitled  to  an  appor- 
tionment  of  the  assessed  valuation  for  taxa- 
tion upon  three  times  the  amount  of  line  ac- 
tually there,  while,  in  a  county  where  there 
are  two  or  more  competing  lines  parallel 
with  each  other,  such  county  would  receive 
an  apportionment  upon  the  actual  mileage 
only..  We  think  the  Ij^^Iature  did  not  in- 
tend such  result 

[2]  It  Is  also  argued  by  the  relator  that, 
inasmuch  as  the  leases  from  the  Northern 
Pacific  Ballway  Comtxiny  to  the  Ox^n- 
Washlngton  Railroad  ft  Navigation  Company 
and  the  Great  Northern  Railway  Company 
extend  for  a  period  of  999  yearn,  these  leaaees 
In  substance  own  an  interest  in  the  railway. 
As  a  matter  of  fact,  this  contention  may  be 
correct  But,  as  a  matter  of  law,  the  lessees 
do  not  own  the  fee,  and  are  not  own«%  of 
the  road.  They  are  simply  leraees  for  a 
given  time.  In  determining  the  value  of  the 
real  property  Itself,  the  board  of  tax  com- 


missioners are  anthorlsed  to  oxudder  the 
gross  earnings  of  railroad  companies  from 
operation,  income  from  operatUnt,  and  income 
from  sources  from  the  whole  system  in  this 
state,  and  the  entire  gross  earnings  of  such 
companies  In  the  state  of  Washlngtm  for 
each  and  every  month  for  each  calendar 
year.  Subdivisions  17  and  18  of  section  S. 
The  Income  of  the  Northern  Padflc  Ballway 
Company  from  the  leases  of  ottier  companies 
la  considered  by  the  tax  commission,  and 
presumably  the  value  of  the  road  as  a  part  of 
the  real  estate  of  the  Northern  Pacific  Rail- 
way Company  is  assessed  upon  the  valuation 
so  determdned.  Bo  that  the  state,  and  the 
counties  through  which  that  road  runs,  ob- 
tain the  benefit  of  those  leases  In  the  valoa- 
tlon  whidi  Is  fixed  upon  the  road. 

We  are  ntlfrfled,  therefore,  that  the  ap- 
portionment about  to  be  made  by  t2ie  tax 
commlsd(Hi  is  the  proper  ime  under  the  stat- 
ute,  and  the  writ  ia  therefore  dmied. 

CROW.  C.  J.,  and  PABKEB,  MOBBIS,  and 
FULLEBTON,  JJ.,  concur. 


BYDB  T.  GI«AUSIN.   (No.  U855J 

(Supreme  Court  of  WashiDgton.   Nov,  14, 
1914.) 

1.  COBPOBAHONS  (I  560*)  —  Beckivebs  —  Ap- 
poi  HTiiBin>-BFmiT— AonoNa. 

Where  a  trustee  of  a  Jewelry  corporation 
was  appointed  its  receiver,  his  powers  as  trus- 
tee ceased  when  he  became  receiver,  and  he 
was  therefore  properly  sued  as  receiver. 

tEd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  225ft-22e0,  22&2;   Dec.  Dig.  | 

2.  GOBPOBATIOKS  (|  600*)  —  RBCSIVEBS  —  AC- 
TIO N  S— DEFENSES. 

Where,  in  an  action  against  a  receiver  of 
a  jewelry  company  to  recover  certain  diamonds, 
defendant  defended  in  bis  capacity  as'  receiver, 
basing  his  defense  on  the  claim  -  that  the  prop- 
erty sought  to  be  recovered  was  the  property 
of  the  corporation,  rightfully  in  his  possession 
as  receiver,  he  could  not  successfully  claim  that 
he  should  have  been  sued  as  trustee,  in  the  ab- 
sence of  direct  and  positive  evidence  that  he 
held  the  property  in  some  other  capacity  than 
as  receiver. 

[Ed.  Note. — For  other  cases,  see  Corporatione, 
Cent.  Dig.  H  2253-2260,  2262;  Dec  Dig.  | 
560.*] 

3.  Appeal  and  Ebbob  (|  187*)— QtJEBXiONa 
Noi  Raised  at  Tbiai,. 

An  objection  not  made  at  trial  (hat  defend- 
ant was  not  sued  In  the  proper  capacity,  could 
not  be  successfully  urged  on  appeal. 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
l^or.  Cent  Dig.  H  1184-1189;  Dec.  Dig.  | 

4.  REPI^VXN  n  72*)— OWNEBSBIP  OF  FBOP- 

EBTT— Evidence. 

Id  an  action  a^inst  a  corporation's  receiv- 
er to  recover  certain  diamonds  alleged  to  belonc 
to  plaintiff,  evidence  held  to  warrant  a  finding 
that  the  diamonds  were  plaintiFa  property. 

(Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  DiK.  §S  292-295;  Dec.  Dig.  f  72.*] 
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5.  Plcoqes  (I  44*)— IiHN— BxTiHOUxaHiociti;. 

A  corporation  baving  pledged  certain  dia- 
monds belonging  to  plaintiff  for  a  loan,  and  de- 
fendant.  as  trustee  of  the  corporation,  having 
redeemed  tbe  diamonds  and  thereafter  been  ap- 
pointed receiver  of  the  corporation's  property, 
nch  redemption  destroyed  tbe  lien  of  the  pledge, 
and  vested  tbe  ri«bt  of  possession  in  plaintiff  as 
owner,  and  hence  she  was  not  bound  to  refund 
the  amount  paid  to  redeem  the  diamonds  as  a 
condition  to  ner  right  to  reoovw  them  from  the 
Kcdrer. 

[Ed.  Note.— For  other  eases,  see  Pledges,  Cent. 
Dig.  SS  103-107;  Dec.  Dig.  jt  44.»] 

6.  SET-Orr  and  Countebclaiic  <|  20*)— Spb- 

JECI  0?  COUKTBBCLAIU. 

Rem.  &  BaL  Code,  ft  265,  provides  that  a 
cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  in  tbe  complaint  as  the 
foundation  of  plaintiff's  claim,  or  connected 
with  the  subject-matter  of  the  action,  or  in  an 
action  arising  on  contract,  any  other  cause  of 
action  arisinK  on  contract,  end  existing  at  the 
commencemeDt  of  the  action,  may  be  availed 
of  IS  a  counterclaim,  Eeld,  that  where  plain- 
tiff sued  to  recover  possession  of  certain  dia- 
monds  from  the  receiver  of  a  corporation,  an  al- 
lied IndebCednefls  from  plaintiff  to  the  corpora- 
tion was  not  available  as  a  counterclaim. 

[Ed.  Note.— For  .other  case^  see  Set-Off  and 
Counte^:lain^  Gent  Diff.  SS  40-61;  Dec  Dig. 
J  29.*] 

Department  2.  Appeal  from  Superior 
Conrt,  Spokane  Connty ;  Brace  Blake,  Judge. 

Action  by  Lela  E.  Hyde  against  C  B.  Clan- 
Bin,  receiver  of  the  E.  J.  Hyde  Jewelry 
Company.  Judgmeat  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Samuel  B.  Stem,  of  Spokane^  for  appel* 
lant  8.  A.  Mann  and  Lndns  Q.  Nash,  both 
of  Spokane,  for  r^pondeut 

PER  CITBIAM.  The  ieq;Kmdent  while 
president  and  manager  of  the  SL  X  Hyde 
Jewelry  Oompany,  a  coiporatlon,  pledged 
two  dlanu»id  rlnes,  along  with  other  person- 
al property,  to  a  broker  to  secure  a  loan 
made  by  tbe  brckee  to  tba  corporation.  The 
moDQT  procured  was  used  in  payment  of 
(^ligations  of  the  corporation.  SubBequent- 
ly  the  appellant  (Hanaln,  ma  appointed 
"tmatee"  of  the  Jewelry  company,  and  wbile 
acting  in  ttiat  capad^  redeemed  the  pledged 
personal  property,  including  the  rings  men- 
tloDed,  with  mmeys  belonging  to  Qie  jewelry 
company.  Lator  on  the  corporation  was  de- 
clared insolvent  in  an  action  brought  for 
that  purpose,  and  the  appellant  appointed 
receiver  to  wind  up  Its  affairs.  Fendli^ 
the  recelTerstalp  the  respondent  demanded 
possession  of  the  rings,  claiming  them  to 
be  ber  indlvMual  property.  The  receiver 
refused  to  turn  them  over  to  her,  whereup- 
on she  bronght  the  present  action  to  recover 
tbem.  She  was  successful  In  the  court  be- 
low, and  the  recover  appeals. 

[I]  It  is  the  appellant's  first  contention 
tbat  since  tbe  evidence  shows  that  he  re- 
deemed the  property  while  acting  In  the 
capacity  of  trustee,  the  action  should  abate 
because  he  was  not  sued  In  that  capacity. 
Bat  to  this  there  are  several  answers.  In 


the  first  place,  the  record  Is  silent  as  to 
tbe  meaning  of  tbe  term  "trustee."  It  is 
shown  that  he  was  appointed  by  the  re- 
spondent, acting  as  president  and  manager 
of  the  corporation,  with  that  title,  but  for 
whom  he  was  acting,  and  in  what  his  pow- 
ers and  duties  couMiKted,  there  Is  no  low- 
ing. Presumptively  be  was  acting  as  trustee 
for  tbe  corporation,  and,  this  being  so,  his 
powers  as  such  ceased  when  he  became  re- 
ceiver under  the  appointment  of  the  court. 

[2]  In  the  second  iHace,  he  defends  In 
his  capacity  as  receiver,  basing  his  defense 
on  the  claim  that  the  property  sought  to 
be  recovered  is  the  property  of  the  corpora- 
tion, rightfully  in  his  possession  in  his  capac- 
ity as  receiver  aC  its  property.  Clearly, 
In  the  absence  of  direct  and  positive  evi- 
dence that  he  holds  the  prop^y  In  some  oth- 
er capacity  than  in  his  capacl^  as  receiver, 
he  cannot  claim  tbat  he  has  been  sued  In 
a  wrong  capacity. 

£3}  In  the  third  place,  the  record  falls 
to  show  that  this  question  was  suggested 
in  the  court  below.  This  alone  Is  a  bar 
to  Its  consideration  here,  as  it  is  a  question 
that  cannot  be  raised  for  the  first  time  In 
tbe  appellate  court. 

[4]  Tbe  receiver  next  questions  tbe  suf- 
ficiency of  the  evidence  to  justify  tbe  find- 
ing that  the  respondent  is  the  owner  of  the 
rings.  But  on  this  question  we  think  the 
evidence  preponderates  in  her  favor.  She 
testifies  that  one  of  the  rings  was  purchas- 
ed by  her  in  another  state,  from  moneys  she 
received  from  the  sale  of  certain  corpora- 
tion stock  owned  in  ber  own  right  Tbe 
second  one  was  taken  from  the  stock  of 
the  jewelry  oompany,  with  tbe  consent  of 
its  then  manager,  long  prior  to  tbe  app(^t- 
ment  of  tbe  receiver,  and  while  the  corpora- 
tion was  wboUy  solvent;  There  was  little 
or  no  dispute  as  to  these  tacts,  and  we  think 
the  court  justified  In  finding  that  the  rings 
wa«  tbe  property  of  the  respondent. 

[5]  The  receiver  next  coiUeuds  that  no 
recovery  of  the  property  can  be  bad  without 
a  refund  of  the  money  paid  in  theli  redemp- 
tim.  Had  the  receiver  redeemed  the  sp- 
orty after  bis  appointmoit  as  such,  without 
knowledge  of  Its  ownership,  the  conrt  would, 
perhaps,  in  tbe  interests  of  the  creditors 
of  tbe  wrporatlon*  subrokate  him  to  tbe 
rights  of  tbe  i>Ie^ee  from  wtaom  he  redeem- 
ed, and  require  tbe  return  of  the  money  paid 
ia  tbB  redemptton  of  tbe  property  as  a  pre- 
cedent condition  to  a  recovery.  But  tbe 
property  was  redeemed  prlw  to  tbe  appel* 
lant's  appointment  as  receiver,  while  be 
was  acting  in  another  capadlty,  out  of  moneys 
belonging  to  the  corporation,  and  before,  in 
so  far  as  the  record  discloses,  the  creditors' 
interests  attached,  ^e  redemption  under 
the  circumstances  relieved  the  property 
of  tbe  Uen  of  tbe  pledge  and  vested  its 
right  of  possession  In  the  re^ndent  as  the 
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owner  tliere<£  This  zight  of 
was  not  cbanged  by  the  fact  that  the  appel- 
lant was  subsequently  appointed  zecelTer, 
and  received  this  property,  with  property 
of  the  corporatloi^  in  virtue  ot  his  office 
as  such  reoeiTer.  Ibe  ownerah^  and  right 
of  possessitm  still  remained  in  the  respond- 
ent, and  the  refusal  to  deliver  the  property 
to  her  on  her  demand  was  wfongfuL 

[I]  The  receiver  set  up  as  a  coontmlaim 
an  allied  indebtedness  from  the  respond- 
ent to  the  corporation.  On  the  trial  he  offer- 
ed the  books  of  the  corporation  as  evidence 
to  show  such  indebt^ess.  On  objection 
fran  the  other  side,  the  court  ezclnded  the 
evldoice,  on  the  ground  that  the  matter 
pleaded  was  not  a  propw  subject  of  coun- 
terclaim to  the  respondent's  action.  The 
objection  was  jnoperly  sustained.  The  Code 
provides  (Rem.  &  BaL  |  266) : 

"The  coonterclaim  mentioned  In  the  preced- 
ing section  must  be  one  eziating  in  favor  of 
a  defendant  and  against  a  plaintiff,  betveen 
whom  a  several  judgment  might  be  had  in  the 
action,  and  arising  out  of  one  of  the  following 
causes  of  action: 

"1.  A  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintifPs  claim,  or  con- 
nected with  the  subject  of  the  action; 

"2.  In  an  action  ariung  on  contract,  any  oth- 
er cause  of  action  arising  also  on  contract,  and 
^^srtng  at  the  ecanmencement  of  the  action." 

Manifestly,  the  cause  of  action  stated  in 
the  oonnterdalm  did  not  arise  out  of  the 
transaction  set  fbrth  In  the  complaint  as 
the  foundation  of  the  plaintUTs  claim,  nor 
was  the  plalntlfl's  action  an  action  arising 
on  contract 

There  Is  no  reversible  error  in  the  record, 
and  the. judgment  will  stand  affirmed. 


CONNOB  V.  CITY  OF  SBATTLH  et  al. 
(No.  1183Q.) 

(Supreme  Court  of  Washington.   Mov.  17, 
1914.) 

1.  Stipulations  (S  18*)— Comclubivbnkss— 
Mattebs  Concluded. 

While  a  city  may  not  assess  any  part  of 
the  cost  of  a  public  improvenkent  against  land, 
the  owner  of  which  has  recovered  a  sum  in 
damagea  over  and  above  all  benefits,  where  a 
city  and  a  property  owner  on  a  change  of  grade 
stipulated  that  a  verdict  should  be  entered  in 
favor  of  the  prope^y  owner  for  fl,  but  that 
this  should  not  waive  the  city's  right  to  assess 
the  property  for  the  cost  of  the  improvement, 
and  that  the  property  should  be  liable  to  assMs- 
ment  for  the  payment  of  the  actual  improve- 
ment, Ui«  city  could  assess  a  part  of  the  cost 
of  the  actual  work  of  making  the  improvement, 
aa  distinguished  from  the  damagea  for  property 
taken  and  damaged ;  and  hence  such  an  assess- 
ment could  not  be  set  aside  in  a  suit  to  set  it 
aside  on  the  ground  that  it  was  void. 

[Ed.  Note.— For  other  cases,  see  Stipalfttions, 
Cent.  Dig.  H  41-^;  Dec.  Dig.  |  18.*] 

2.  SnPDUTioiTB  (i  16*)— ConoLusEvxiraes— 

JUDQUENT. 

Where,  in  a  proceeding  to  assess  the  dam- 
ages from  a  change  of  grade  of  a  street,  the 
city  and  a  property  owner  stipulated  for  a  ver- 


dict In  favor  of  the  property  owner  for  $1,  but 
that  this  should  not  prevent  an  assessment 
against  the  property  for  the  cost  of  the  improve- 
meat,  that  such  sUpuIation  was  signed  by  the 
property  owner'ri  counsel  without  anthority,  or 
that  it  was  not  signed  by  the  city,  was  not 
ground  for  setting  aside  an  assessment  against 
the  property  on  the  theory  ttiat  all  benefits  to 
the  property  were  set  off  against  the  damagea 
recovered ;  since  the  property  owner  could  not 
rely  on  the  judgment  on  the  stipulation  so  far 
aa  it  awarded  damages,  and  repudiate  it  ao  far 
as  it  reserved  the  right  to  assess  benefits. 

[Ed.  Note.— For  other  cases,  see  Sdpnlation& 
Dec.  Dig.  1 16.*] 

3.  Stipulations  (|  16*)— Bescissioic— Mutu- 
ality OP  Obuoation. 

Where,  though  a  stipulation  between  a  dty 
and  a  property  owner  tnat,  in  a  proceeding  to 
assess  the  damages  from  a  change  of  grade  of  a 
street,  a  verdict  might  be  entered  for  the  prop- 
erty owner  for  $1,  but  that  this  should  not 
prevent  an  assessment  for  the  cost  of  the  Im- 
provement, was  not  signed  by  the  city,  the  dty 
accepted  it  as  binding  upon  it  and  acted  there- 
on, it  could  not  repadlate  it,  and  therefore  the 
property  owner  could  not  deny  its  binding  force. 

[Ed.  Note.— For  other  eases,  see  Stipulations, 
Dec.  Dig.  I  16.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  Anthony  Connor  against  the  City 
of  Seattle  and  others.  From  a  judgment  dis- 
missing the  action,  plaintiff  appeals.  Af- 
firmed. 

Wm.  Martin  and  Hugh  G.  Todd,  both  of 
Seattle,  for  appellant.  Jas.  E.  Bradford,  Wm. 
6.  AlllBon,  Preston  ft  Thorgrlmson,  and 
Turner  &  Bartge,  all  of  Seattle,  for  re- 
spondents. 

FULLEBTON,  J.  t1]  On  Decemhw  18, 
iSOSt  the  dty  ot  Seattle,  by  an  ordinance  ap- 
proved on  that  day,  provided  fbr  a  diange  in 
the  grades  of  Jackson  street  therein,  and 
certain  other  named  streets  abutting  npmi 
and  adjacent  thereto.  The  ordinance  estab- 
lished new  grades  on  the  several  streets,  and 
directed  the  corporation  counsel  of  the  dty 
to  institute  the  necessary  proceedings  to 
condemn  the  property  required  to  be  taken 
and  damaged  thereby  and  to  ascertain  tlw 
jnat  compensation  required  to  be  paid  to 
the  owners  of  such  iwoperty.  The  appellant, 
AnOiony  Connor,  owned  property  affedsd  by 
the  proceeding,  and  was  made  a  party  there- 
to, being  personally  served  with  summons 
therein.  He  appeared  in  the  proceedings  by 
counsel,  and  when  that  branch  of  the  case 
was  call«l  for  hearing  which  affected  his 
property,  his  attorneys,  acting  on  his  behalf, 
entered  into  the  fbllowing  stipulation  with 
the  dty: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  city  of  Seattle  and  the  undersign- 
ed property  owner  that  a  verdict  shall  be  enter- 
ed in  said  cause  in  the  sum  of  $1  in  favor  of  the 
respondent  Anthony  Connor  as  damages  to  [the 
property  owned  by  the  appellant]  by  reason  of 
the  changing  of  gradea  and  the  regrading  of 
Jackson  street  and  other  streets  as  provided  by 
Ordinance  No.  13102 ;  it  being  expressly  agreed 
between  the  parties  hereto  that  the  entry  of 
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Mid  verdict  ihall  not,  la  unj  nuuuMr.  wain  the 
light  of  the  city  to  awesB  said  property  for  the 
cost  of  laid  improvemeDt ;  and  tbe  said  owner 
hereby  exprenly  agrees  tbat  said  property  shall 
be  liable  to  assenmeiit  by  the  city  coancil  for 
the  payment  of  the  actual  improrement  of  said 
street  under  Ordinance  No.  1^09  of  aaid  city." 

Pnrsnant  to  the  agreement  the  jury  re- 
tnmed  a  verdict  for  the  appellant  in  the 
sum  of  $1,  and  a  judgment  of  condemna- 
tloif  was  entered  on  the  verdict,  awarding 
him  the  stipulated  sum  as  damages,  and  em- 
bodying the  stlpulatlonB  contained  In  the 
agreement.  Thereafter  the  dty  Improved  tlie 
streets  In  accordance  with  the  ordinances  In 
the  agreement  mentioned,  and  thereafter 
levied  an  assessment  upon  the  appellant's 
property  to  pay  the  costs  Incurred  In  doing 
the  actnal  work  reqalred  by  the  Improvement 
in  the  sum  of  I750.G4. 

The  present  action  was  Instituted  by  the 
appellant  In  December,  1911,  to  cancel  and  set 
uAde  the  assessment  on  the  ground  that  It 
mts  levied  without  authority  of  law  and  Is 
void.  Issue  was  taken  on  the  complaint, 
and  a  trial  was  had  which  resulted  lA  a 
dismissal  of  the  action.  It  Is  the  contention 
of  the  appellant  that  all  local  and  special 
benefits  to  his  property  were  offset  against 
the  damages  recovered  In  the  condemnation 
proceedings ;  and  hence  an  assessment  against 
tbe  damaged  property  for  tbe  cost  ot  tbe 
improvement  is  wholly  unauthorlied  and 
void,  and  may  be  set  aside  at  any  time  at 
his  suit  as  a  cloud  upon  his  title.  Undoabtr 
edly,  had  tbe  appellant  tried  out  the  lame  of 
beneflta  and  damages  in  the  condenmation 
proceeding,  and  had  recovered  therein  a  aom 
in  damages  over  and  above  all  benefits  that 
coDld  lawfully  be  dialed  against  him,  the 
eity  could  not  afterwards,  under  the  doc- 
trine of  the  case  of  Schnchard  v.  Seattle.  61 
Wadi.  41,  97  Pac.  1100,  have  assessed  Us 
property  to  pay  any  part  of  the  cost  of  the 
In^rovement*  and  the  same  resnlt  would  fol- 
low had  it  been  agreed  between  the  dty  and 
hlmwlf  that  his  property  was  damaged 
tlie  contenQilated  Improvonrat  in  some  def- 
inite oum,  over  and  above  all  boieflt^  and  a 
Judgment  had  been  entered  in  hla  £avor  for 
that  sum.  But  the  record  haee  presuits 
neither  of  these  aspects.  While  the  record 
Is  not  as  dear  on  the  matter  aa  we  could 
wl^  to  have  found  it,  we  gather  therefrom 
that  tJie  cost  of  the  Improvement  was  com- 
posed of  two  demraitB:  First,  the  snm  the 
dty  waa  required  to  pay  In  damages  for  the 
IMTOperly  talcen  and  damaged  by  tbe  improve- 
ment ;  and,  second,  the  sum  it  was  couq)elled 
to  pay  as  the  cost  of  the  actual  work  oC 
making  the  Improvement  As  we  understand 
the  stipulation,  the  appellant  was  willing,  In 
consideration  of  die  som  of  11  and  a  waiver 
of  the  liability  to  have  his  property  assessed 
to  pay  Out  first  element  of  cost,  to  submit 
to  an  assessm^  and  the  propuiy  for  the 


payment  of  tbe  second  element.  This  un- 
questionably la  the  effect  of  the  stipulation 
as  It  was  embodied  In  the  Judgment  And 
this  being  so,  it  is  dear  that  the  assessment 
cannot  be  set  aside  In  this  form  of  proceed- 
ing. The  Judgment  Is  a  barrier  behind  which 
be  cannot  go;  It  Is  the  final  determination 
of  his  rights  in  the  matter.  True,  he  ml^t 
at  the  proper  time  and  place  have  questioned 
the  amount  of  the  assessment,  but  his  rlgbt 
to  question  the  power  of  the  dty  to  make  the 
assessment  waa  foredosed  against  him  by 
the  judgment 

[2]  In  the  court  below  the  appellant  ottered 
evidence  tending  to  show  that  the  stipulation 
on  which  tbe  judgment  was  founded  was 
entered  into  by  his  counsel  without  his  knowl- 
edge or  consent  and  without  his  authority, 
and  he  contends  in  this  court  tbat  he  is  en- 
titled to  have  the  aaseasment  set  aside  for 
that  reason.  But  there  are  a  number  of 
reasons  why  this  contention  cannot  prevail, 
one  of  which  only  we  shall  notice.  To  allow 
the  appellant  now  to  set  aside  the  assess- 
ment, without  granting  relief  In  some  form 
to  the  dty,  would  be  to  give  him  the  benefit 
of  tbe  judgment  in  so  far  as  it  operates  in 
his  fftvor,  and  to  relieve  him  from  Its  opera- 
tion in  so  far  as  it  militates  against  him. 
But  judgments  which  are  altered  with  juris- 
diction and  founded  upon  a  slns^e  considera- 
tion operate  as  a  whole.  They  must  be  set 
aside,  if  set  aside  at  all,  as  a  whole.  A 
party  cannot  dalm  the  benefit  of  that  inrt  of 
such  a  judgment  wl}lch  Is  In  his  favor  and 
repudiate  it  as  to  the  remainder.  Bat  this  Is 
what  the  appellant  is  seeking  to  do.  In  or- 
der to  avoid  the  assessment,  he  must  neces- 
sarily rely  on  that  part  of  the  judgment 
awarding  him  damages,  as  tbat  is  the  foun- 
dation of  his  dalm  of  relief  from  liability. 
This  part  he  seeks  to  maintain,  while  repudi- 
ating that  part  which  Is  Inimical  to  his 
dalms.  This  he  may  not  do.  To  avoid  the 
judgment  he  must  attack  It  in  a  direct  pro- 
ceeding brought  for  that  purpose,  when  the 
court  may  give  to  the  other  party  the  relief 
tbe  merits  of  the  case  warrant  Such  rdlef 
cannot  be  granted  in  a  collateral  proceed- 
ing of  this  character.  Mlchaelson  v.  Seattle, 
63  Wash.  230,  115  Pac.  167. 

[3]  Finally,  It  is  said  tbat  the  Judgment  is 
void  because  founded  on  a  stipulation  not 
signed  by  the  dty.  Our  answer  to  the  last 
objection  Is  a  suflldent  answer  to  this,  but 
we  may  say.  In  addition  thereto,  that  the 
city  accepted  the  stipulation  as  binding  upon 
it  and  acted  thereon.  After  so  doing,  it 
could  not  be  heard  to  repudiate  it,  and,  of 
course.  If  It  cannot  re^tudiate  It,  the  other 
party  cannot  do  so  for  it 

The  judgment  1b  afilrmed. 

GROW,  a  J.,  and  MOUKT,  PARKER,  and 
MORRIS,  JJ.,  concur. 
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ZAFPALA  T.  INDUSTRIAL  INS.  COMMIS- 
SION.   (No.  12107.) 

(Supreme  Court  of  Washington.   Not.  17, 
1914.) 

1.  Master  and  Servant  (S  2S0%,  Nev,  vol. 
16  Key-No.  Series)— Wobkhsn's  Oohfbnsa- 
MOK  Act— "FoBTunous  Event." 

Hernis  caused  by  attempting  to  remove  a 
heavily  loaded  track  is  a  '  fortuitous  event" 
within  the  meaning  of  Workmen's  Compensation 
Act  (Laws  1911,  p.  349)  C  S,  providing  tliat  the 
words  "injury"  or  "injured,"  as  used  In  this  act, 
refer  only  to  an  injury  resulting  from  some 
"fortuitous  event"  as  distinguished  from  the 
contraction  of  disease. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fortui- 
tous.] 

2.  MA6TEB  AND  Sebtant  (|  290%,  New,  vol. 
16  E^-Nol  Series)— Wobkuen'b  OoiCFKifaA* 
non  Act— iNDusnuAi.  OonmBioN— Oon- 

CLD8IVEME6S  OF  FiNDINO. 

Workmen's  CompeDsation  Act  (Laws  lOll* 
p.  S&S)  I  20,  providing  that  in  all  court  proceed- 
ings pursuant  to  the  act  the  decision  of  the  de- 
partment shall  be  prima  fade  correct,  has  no 
application  to  the  determination  of  what  con- 
stitutes a  "fortuitous  event"  within  section  3; 
there  being  no  disputed  facts. 

5.  Master  and  Sebvant  (|  260%,  New,  voL 
16  Key-No.  Series)— Wobkmen'b  Coitpenba- 
tion  Act— Rttt-es  of  GomnssioN. 

Under  the  Workmen's  Compensation  Act 
(Ijaws  1911,  p.  345),  though  the  court  will  rec- 
ognize the  rules  of  the  Commission  adopted  for 
the  purpose  of  admintsteriug  the  law,  it  will 
not  be  bound  by  any  rule  where  tlie  interpreta- 
tion of  the  act  ts  involved  as  a  matter  of  law. 

4.  Master  and  Sbbvanx  (I  260%,  New,  vol. 
16  Key-Na  Series)— Wobkubn's  Compensa- 
tion Act— Rules  of  iNonsTBiAX  Comuis- 
Biox— Construction. 

Where  an  attempt  by  a  servant  to  move  a 
faeavlly  loaded  truck  resulted  In  hernia,  there 
may  be  a  recovery  notwithstanding  a  rule  of  the 
Commisaion  under  the  Workmen's  Compensation 
Act  (Laws  1911,  p.  345)  that  hernia  "coming 
on  while  a  man  Is  foUowing  his  usual  work  is 
not  an  accident." 

6.  Statutes  (S  176*)— Constbtjctiow— Ques- 
tion or  Law. 

Where  a  case  calls  tor  the  interpretation 
of  a  statute  upon  undisputed  facts,  it  is  for 
the  court. 

[Ed.  Note.— For  other  cases,  see  StatDtes, 
Cent  Dig.  I  265 ;  Dec  Dig.  |  176.*] 

6.  Appeal  and  EJrror  (I  1062*) — Harmless 

IteROR— Submitting  to  Jubt, 

Where  a  case  calling  for  the  Interpretation 
of  a  statute  on  undisputed  fscta  was  erroneous- 
ly submitted  to  the  jury,  but  they  came  to  a  cor- 
rect conclusion,  the  error  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Eiw^^Cent  Dig.  SS  4212-4218;  Dec.  Dig.  | 

Deparbnent  1.  Appeal  from  Biuierior 
Court,  Cfaehalls  County;  Mason  Irwin, 
Jndga 

Claim  by  John  Zappala  against  tbe  Indns- 
trlal  Insurance  Commission.  From  a  verdict 
ot  tlie  Jury  in  favor  of  claimant  on  appeal 
from  tbe  action  of  the  Conimlasion  in  reject- 
ing the  claim,  tbe  Commlssiou  appeals.  Af- 
firmed. 


W.  T.  Tanner,  Atty.  Oen.,  and  John  M.  Wtl> 
s<Hi,  Asst  Atty.  Gen.,  for  appellant  T.  W. 
LoomlB,  of  Aberdeen,  for  respondent 

MORBIS,  J.  Respondent  suffers  from  a 
hernia  and,  claiming  to  have  received  it 
under  circumstances  entitling  him  to  relief 
under  the  Workmen's  Compensation  Act 
(Laws  1011,  p.  845),  filed  his  claim  with  4h6 
Industrial  Insurance  Commission.  The  claim 
was  rejected  upon  the  ground  that  the  hernia 
complained  of  was  not  the  result  of  "some 
fortuitous  event"  within  the  language  of  the 
act  Respondent  then  appealed  to  tbe  lower 
court  where,  over  the  objection  of  the  Com- 
mission, tbe  case  was  submitted  to  a  Jury  to 
determine  whether  or  not  the  Injury  was  such 
as  fell  within  the  act.  Verdict  was  returned 
for  respondent  and  tbe  Commission  appeals. 

[1]  The  determinative  question  arises  under 
section  8  of  the  act  providing  that: 

"Th6  words  'injury'  or  'injured,'  as  used  In 
this  act  refer  only  to  an  Injury  resulting  from 
some  fortuitous  event  as  distinguisfaed  from  the 
contraction  of  disease." 

The  respondent  was  in  tbe  employ  of  a 
cooperage  company,  and  on  the  day  of  the  al- 
leged Injury  was  poshing  a  heavily  loaded 
truck.  The  language  of  the  respoudeut  In  de- 
scribing the  circumstances  under  which  tbe 
Injury  was  received  was: 

"That  the  car  ran  harder  than  usual,  and  he 
tried  three  or  four  times  to  start  it  but  could 
not  move  it '  Then  he  put  all  bis  strength  into 
it  gave  a  jerk  and  hurt  himself ;  felt  a  sudden 

gain;  could  not  move  for  a  little  while;  put 
is  hands  where  he  felt  the  hurt  and  called  for 
help;  looked  at  himself  and  saw  a  swelling,  a 
small  lump  where  he  was  hurt;  Uiat  he  bad 
never  had  any  pain  there  before  or  any  previous 
rupture." 

There  was  other  corroborative  evideiioe^  It 
Is  tbe  CMitention  of  the  OommissioD  tbat 
these  drcnmstances  do  not  dindose  that  the 
Injury  resulted  from  "a  fortnltoas  event** 
and  that  no  accident  occurred  whldi  produc- 
ed the  injury,  contendbig  that  Inasmnch  aa 
respondent  did  not  slip  <w  fall,  nottaii^  struck 
bim,  and  nothing  happened  ont  <^  the  ordi- 
nary which  produced  Qte  rupture  or  hernia, 
it  cannot  be  said  that  the  hernia  resulted 
from  some  fortuitous  event  "Fortuitous** 
is  defined  as:  "Occurring  by  chance  as  oppos- 
ed to  design ;  ctnning  or  taUng  place  without 
any  cauBe ;  accidental ;  casual ;"  and  a  fortu- 
itous cause  is  said  to  bo,  "A  contingent  or  ao- 
ddental  cause."    Standard  Dictionary. 

In  construing  the  language  of  the  act  we 
must  have  in  mind  the  evident  purpose  and 
hitent  of  tbe  act  to  provide  compensation  for 
woilunen  Injured  in  hazardous  undertakings, 
reaching  "every  injury  sustained  by  a  work- 
man engaged  in  any  such  industry,  and  make 
a  sure  aud  certain  award  therefor,  bearing 
a  Just  proportion  to  the  loss  sustained,  re- 
gardless of  the  manner  in  which  the  Injury 
was  received"  (State  ex  rel.  Davis-Smith  Co. 
V.  aauseu,  65  Wash.  156,  117  Pac  1101,  37 
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R.  A.  [N.  S.]  466),  and  that  the  act  should 
be  Uberall7  Interpreted,  to  the  end  that  the 
poipose  of  the  L^ialatare  in  suppressing  the 
mlsdilef  and  advanclug  the  rraaedr  be  pro- 
moted even  to  the  Indnslon  of  cases  within 
the  reason  although  outside  the  letter  of  the 
statute,  and  that  every  hazardous  Industry 
within  the  porrlew  of  the  act  should  hear  the 
burden  arising  out  of  Injuries  to  Its  employes 
regardless  of  the  cause  of  the  Injury.  Peet 
T.  Mills,  76  Wash.  437,  1S6  Pac  686.  The 
sustaining  of  an  injury  while  using  extreme 
muscular  effort  in  pushing  a  heavily  loaded 
truck  Is  as  much  within  the  meaning  of  a  for- 
tuitous event  as  though  the  injury  were  the 
result  of  a  fall  or  the  breaking  of  the  truck. 
To  hold  with  the  Commission  that  if  a 
machine  breaks,  any  resulting  injury  to 
a  workman  Is  within  the  act,  but  if  the 
man  breaks,  any  resulting  injury  Is  not  with- 
in the  act,  is  too  refined  to  come  within  the 
policy  of  the  act  as  announced  by  the  Legis- 
lature in  its  adoption  and  the  language 
of  the  court  In  its  interpretation.  The  ma- 
chine and  the  man  are  within  the  same  class 
as  producing  causes,  and  any  injury  result- 
ing from  the  sudden  giving  way  of  the  one, 
while  used  as  a  part  of  any  industry  within 
the  act.  Is  as  much  witbln  the  contemplation 
of  the  act  as  the  other.  When  the  appellant 
admits  that  the  breaking  of  the  truck  be- 
cause of  the  application  of  unusual  force  with 
resultant  Injury  to  the  workman  Is  covered 
by  the  act,  then  it  must  admit  that  the  tear- 
ing of  muscles  or  the  rupture  of  dbers,  or 
whatever  It  Is  that  causes  hernia,  while  ex- 
erdalng  unusual  effort,  is  likewise  covered  by 
the  act ;  for  there  can  be  no  sound  distinc- 
tion between  external  and  Internal  causes 
arising  from  the  same  act  and  produ<dng  the 
same  result.  In  Boardman  v.  Whitworth,  3 
W.  C.  a  33,  a  case  arising  out  of  the  British 
Workmen's  Compensation  Act,  it  was  held 
that  an  internal  Injury  caused  to  a  person  In 
a  normal  state  of  health  was  a  fortuitous 
and  unforeseen  event,  in  a  case  where  a 
workman  while  lifting  a  heavy  beam  sudden- 
ly tore  several  fibers  of  the  muscLea  of  his  back. 
In  Purse  v.  Hayward,  1  B.  W.  G.  a  218,  It 
was  likewise  held  that  a  workman  In  his 
master's  field,  who,  finding  that  the  grain  had 
been  trodden  down  by  bullocks,  stooped  to 
raise  It  and  sprained  his  left  leg,  was  within 
the  remedies  of  the  same  act.  The  language 
of  the  British  act  Is  "personal  Injury  by 
accident  arising  out  of  and  in  the  course  of 
employment"  The  English  cases  make  no 
distinction  between  an  accident  and  a  fortui- 
tous event  as  used  In  our  act,  for  they  say 
In  the  case  above  cited,  In  answering  the  con- 
tention there  made  that  an  lujnry,  to  be  with- 
in the  British  act,  must  be  caused  by  some 
fortuitous  and  external  event,  that: 

"The  word  'accident'  is  a  popular  word  of  very 
wide  meaning.  Originally  a  grammarian's 
word,  it  has  been  used  from  Dr.  Johnson's  time 
until  to-day  to  mean  'that  which  happens  un- 
foreseen, casualty,  chance.'  For  four  years  this 
man  had  SDccessraUy  used  these  muscles  to  lift 


this  weight;  owing,  perhaps  to  carelessneia, 
perhaps  to  a  slip,  perhaps  to  some  other  cause, 
except  disease,  he  snaps  the  fibers  of  the  muscles 
that  bad  always  Bucceasfully  done  thi  work, 
DQd  if  any  ordinary  person  had  been  asked  what 
bad  happened  to  falm.  he  would  have  said  that 
the  man  had  had  an  'accident,'  and  I  think  the 
word  would  have  lieen  rightly  used.  To  me  it 
is  the  same  as  if  be  bad  been  usin?  a  roi>e  strong 
enough  for  the  purpose,  and  by  overstrain  or 
sodden  jerk  the  rope  had  snapped  and  the  beam 
had  fallen  upon  bun.  That  would  be  an  acci- 
dent. In  one  case  the  work  Is  done  by  a  rope ; 
in  the  other  by  a  set  of  muscles.  In  each  case 
the  machinery  is  normally  fit  for  the  work,  but 
the  unexpected  happens,  and  the  rope  or  muacle 
snaps  and  there  is  an  accident  To  my  think- 
ing, there  is  in  the  word  'accident'  always  an 
element  of  injury.  *  *  *  As  to  the  word 
'fortuitous,'  I  do  not  think  I  need  troable  much 
about  it  If  the  injury  were  caiued  by  disease, 
it  is  clear  that  the  applicant  could  not  recover ; 
but  I  find  as  a  fact  the  man  was  not  in  any 
way  diseased.  Indeed,  it  was  not  seriously  eon- 
tended  ttiat  he  was.  'FOTtultona*  means  'acd- 
dental,'  'casual,'  'happening  by  cbance;'  and  I 
have  already  said  that  ^n  my  opinion,  this  in- 
jury was  caused  by  an  accidental  and  fortuitous 
event" 

So  that  so  far  as  concerns  the  class  of  in- 
juries for  which  acta  of  this  character  pro- 
vide compensation,  no  sound  distinction  can 
be  made  between  those  resulting  from  acci- 
dent and  those  resulting  trom  some  fortui- 
tous event  The  above  reasoning  la  that  em- 
ployed by  the  county  Judge.  Upon  appeal 
(85  L.  T.  502)  the  Judgment  was  afilrmed, 
the  court  saying: 

"In  determining  the  question  whether  the  in- 
jury has  been  caused  by  an  'accident'  or  not,  we 
most  discriminate  between  that  which  must  oc- 
cur and  that  which  need  not  necessarily  occur 
in  the  course  of  the  employmmt  If  the  thing 
must  happen,  it  ia  cot  an  actddent,  hut  It  it  need 
not  -  happen,  then  there  is  the  fortuitous  ele- 
ment and  there  is  an  acddent" 

Fenton  v.  Thorley  &  Ca,  B  W.  C.  O.  1,  an- 
other English  case,  arose  out  of  these  cii> 
cumstances:  The  workman,  while  tumii^  a 
wheel  attached  to  a  press,  "suddenly  felt 
something  which  he  describes  as  a  tear  in 
his  Inside,  and  upon  examination  It  was 
found  that  he  was  ruptured.  There  was  no 
evidence  of  any  slip,  wrench,  or  sudden  Jerk." 
It  was  held  below,  following  Hensey  v.  White, 
2  W.  a  C  1,  relied  upon  by  appellant, 
that  there  could  be  no  recovery  because  of 
"an  entire  lack  of  the  fortuitous  element" 
This  contention  was  overruled,  and  it  was 
riald  that  the  word  "accident"  as  used  in 
the  British  act  used  In  its  popular  or- 
dinary sense  as  denoting  an  unlooked-for 
mishap  or  an  untoward  eveat  which  is  not 
expected  or  designed.  Reference  Is  made  to 
Stewart  v.  Coal  Ca,  5  F.  120,  where  a  miner 
strained  his  back  in  replacing  a  detfiiled 
coal  hutch,  and  the  question  arose.  Was  it  an 
accident  within  the  meanii^  of  the  act? 
All  the  Judges  held  that  It  was,  and  tltat 
when  "a  worknvin  In  the  reasonable  perforbi- 
ance  of  bis  duties  sustains  a  psydiologlcal 
injury  as  a  result  of  the  work  he  Is  engaged 
In,  this  is  accidental  Injury  in  the  sense  of 
the  statute.  If  such  an  occurrence  as  this 
cannot  be  described  in  ordinary  language  ps 
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an  accident,  I  do  not  know  how  otherwise 
to  describe  it" 

TT.  S.  Mut  Accident  Ins.  Ass'n  r.  Barry, 
131  U.  S.  100,  9  Sup.  Ct  755,  33  L.  Ed.  60, 
and  North  American  Life  &  Accident  Ins.  Co. 
T.  BarroQghs.  69  Pa.  43,  8  Am.  Rep.  212,  are 
dted  in  snpiwrt  of  the  holding.  Both  of 
these  are  accident  Insurance  eases.  In  the 
first,  a  man  wps  fatally  Injured  In  Jump- 
ing off  a  platform.  In  the  second,  an  acci- 
dental strain  resulted  in  death.  The  opin- 
ion In  each  case  was  that  death  resulted  from 
an  accidental  injury  within  the  meaning  of 
the  policy.  These  two  cases,  so  dted  by  the 
English  court,  have  been  approvingly  cited 
by  this  court  in  Horsfall  v.  Padflc  Mutual 
Ins.  Co.,  32  Wash.  132,  72  Pac.  1028,  63  U 
R.  A.  425,  98  Am.  St  Rep.  846,  where  it 
was  held  that  a  violent  dilation  of  the  heart, 
resnlting  In  death  caused  by  lifting  a  heavy 
weight,  was  within  the  provision  of  an  acci- 
dent policy  covering  accidents  caused  solely 
by  external,  violent,  and  acddental  means. 
In  Tlmmins  T.  Leeds  Forge  Co..  16  T.  L.  R. 
521,  It  was  held  that  a  workman  who  rup- 
tured himflelf  owing  to  the  difflcalty  of  lift- 
ing a  plank  fnnen  to  another  plank  was 
within  the  British  act,  the  court  saying  the 
evidence  showed  the  Injury  to  be  "fortuitous 
and  unexpected." 

Tbe  American  cases  arising  out  of  acts  of 
tbis  <^racter  sostaln  our  condudon  that 
there  Is  no  distinction  between  tbe  acddent 
and  a  fortuitous  event  In  Bryant  t.  Flssdl, 
84  N.  J.  I^w,  72.  86  Aa  458.  it  Is  said,  in 
defining  the  word  "acddent"  as  need  in  tbe 
New  Jersey  act,  "An  'acddenf  is  an  nidooked- 
for  mishap  or  untoward  event  which  Is  not 
expe(^  or  designed,"  dtli^  Fenton  t.  Tbor- 
ley,  supra.  In  He  William  Murray,  Op.  Sol. 
D.  O.  &  L.  p.  201,  it  is  held  that  a  rupture 
ot  tbe  internal  oi^ans,  due  to  the  change  be- 
tween high  and  normal  atmospheric  pressure, 
mis  an  acddeit  In  AfcOnlgan  r.  ICaryland 
Oes.  Oa  the  Massachusetts  Industrial  Acd- 
dent  Board  holds  that,  where  a  carpenter 
strained  himself  moving  a  heavy  radiator,  be 
was  wltbln  tba  act  granting  compenaatl<ni  for 
personal  Injuries  sustained  in  the  course  of 
employment  In  Gross  r.  Marshall  Butters 
Lumber  Co.  tJie  Michigan  Industrial  Accident 
Board  bcdds  that  a  workman  snfferlng  "severe 
sti^Inin^  of  Inmbar  musdes  and  bmlslng 
ot  the  third  and  fourtti  vertebrae"  was  en- 
titled to  compensation  nnder  a  dasslficatlon 
similar  to  ttuit  In  tbe  Massadiusetts  act  The 
above  eases  are  collated  In  1  Bi^dbnry's 
Workmen's  Compensation,  367.  It  seems  to 
us  it  is  not  necessary  to  go  further  in  sup- 
port of  our  ruling  that  the  injury  to  the 
resptmdent  resulted  from  a  fortuitous  event 
within  tbe  meaning  and  intent  of  our  act 

[I]  Sectirai  20  of  our  act  provides  that: 

"In  all  court  proceedings  nnder  or  pursuant  to 
this  act  the  decision  of  the  department  shaii  be 
prima  facie  correct,  and  the  burden  of  proof 
shall  be  upon  tbe  party  attacking  the  same.'' 

It  la  now  contended  that  respondent  has 
not  sustained  the  burden  of  proof  cast  upon 


him  by  the  law  In  seeking  to  overrule  tbe  de- 
cision of  the  Insurance  commlBslon.  There 
is  no  dispute  as  to  the  facts  resulting  In  tbe 
injury,  so  that  we  are  not  called  upon  to  re- 
view any  decision  reached  by  the  Commis- 
sion on  disputed  facts.  The  questltm  Is  rath- 
er one  of  law  In  determining  the  proper 
Interpretation  of  fte  act  as  japplled  to  the 
undisputed  facts. 

[3, 4]  The  appellant  also  suggests  that  the 
court  ought  not  to  disturb  the  rulings  of  the 
Conunlsslon  upon  questions  of  policy  involv- 
ing the  administration  of  ttie  act,  and  that 
the  Otmunission,  tiavlng  adopted  certain  rules 
for  thdr  government  in  these  qpses,  should 
be  upheld  In  their  observance.  In  so  far 
as  the  Commission  has  adopted  any  rules 
that  pertain  to  the  administrative  features 
or  those  matters  that  are  peculiarly  within 
the  control  of  the  Commission,  the  courts,  we 
apprehend,  will  recognize  its  right  to  do  so. 
Bat  this  does  not  mt^n  that  In  our  interpre- 
tation of  tbe  tme  Intent  and  purpose  of  the 
act  on  a  pure  questlMi  of  law  we  are  bound 
by  any  ruling  of  tlie  Commission.  If  so, 
thae  would  be  no  purpose  in  the  appeal  to 
the  courts  provided  by  the  act  Whenever 
tbe  Industrial  Insurance  Commission  lnt«- 
prets  the  law,  that  interpretation  is  review- 
able in  the  courts,  pxA  while  In  any  given 
cas^  as  In  this,  tbe  courts  will  give  due  re- 
spect to  tbe  mUngs  of  the  Commission,  they 
must  &ially  act  upon  tbeSr  own  detramina- 
tlon  as  to  what  the  law  means  and  the  extent 
to  whldi  it  Is  applicable.  Tbe  rules  adopted 
by  the  Ccnnmlsslai  gormtlng  bemla  cases 
^re:  (1)  There  most  be  an  acddrat  result- 
ing In  bemla;  (2)  tbe  tmnla  must  have  ap- 
peared just  foUowliw  the  accident;  HSi  there 
must  bave  been  present  iwln  at  the  time; 
(4)  the  applicant  must  show  Chat  he  did  not 
have  bemla  before  tbe  acddent;  dSi  hwnla 
comli^  on  wUle  a  man  Is  following  his  usual 
work  is  not  an  accident  We  see  no  diffi- 
culty in  sustaining  a  recovery  under  ttiese 
rules,  the  evidence  In  our  judgment  meeting 
every  requirement  here  mad&  Tbe  evidence 
takes  the  case  out  of  the  fifth  rule,  showing; 
as  we  bave  held,  that  the  hernia  in  this  case 
resulted  from  a  fcnrtultous  event  or  acddent, 
and  is  not  one  (appearing  while  the  workman 
was  following  his  usual  work,  without  ao 
ddent  or  fortuitous  event  to  whldi  the  r^ 
suit  might  be  directly  traceable. 

[B,  I]  ThB  only  error  we  find  In  tbe  rec- 
ord  is  the  sending  of  the  case  to  tbe  jury. 
The  case,  calling  for  an  interpretatt<m  of  the 
ianguage  of  the  act  upon  undisputed  facts, 
was  one  of  law  for  the  court  But,  lujasmuch 
as  the  Jury  has  reached  the  proper  condu- 
slon,  we  do  not  feel  that  we  would  be  justi- 
fied in  holding  this  error  so  prejudicial  as  to 
require  a  reversal  of  the  judgment  and  the 
ordering  of  a  new  trial. 

The  judgment  Is  sustained. 

GROW,  C.  J.,  and  GOSE,  OHADWIOR^ 
and  PARKER,  JJ.,  concur. 
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STATB  T.  JOHNSON.    (No.  12240.) 

(Supreme  Court  of  Washington.   Nov.  21, 1914.) 

1.  Fi8H  (I  16*)— Taking  Oystkhs— Ihfobma- 

non— SumoaxNor. 
Bern.  &  Bal.  Cbde>  $  S24S.  declares  that 
no  license  shall  be  granted  to  take  seed  from 
any  oyster  land  reserre,  except  between  April 
1st  and  June  15th  of  each  year,  and  at  no  time 
before  6  o'clock  in  the  morning  or  after  8 
o'clock  in  the  evening,  while  section  6253  makes 
it  a  misdemeaaor  to  take  oysters  from  reserves, 
contrary  to  the  provisions  of  law.  An  informa- 
tion charged  that  accused  in  the  county  of  M., 
between  8  o'clock  in  the  evening  of  the  14th 
day  of  December  and  5  o'clock  in  the  morning 
of  the  succeeding  day,  willfully  and  unlawfully 
took  oysters  from  state  oyster  land  reserves. 
Uetd,  that  the  information  sufiBciently  charged 
the  offense  of  unlawfully  taking  oysters  from 
state  oyster  reserve  lands;  the  date  specified 
showing  that  the  oysters  were  taken  at  a  time 
when  no  license  could  be  issued. 

[Ed.  Note. — For  other  cases,  see  Fish,  Cent 
Dig.  H  27-30 ;  Dec.  Dig.  5  15.*3 

2l  Indiciukkt  and  Infobhation  (fi  86*)— 

ScmCIENCT. 

An  information  charging  the  offense  of  un- 
lawfully taking  oysters  from  state  oyster  re- 
cerre  lands  is  not  bad  because  It  did  not  par- 
ticularly describe  the  lands  from  which  the  oy- 
sters were  taken ;  it  being  snfficiemt  for  the  in- 
formation to  allege  the  county  in  which  the 
lands  were  located. 

[Ed.  Note. — For  other  cases,  sec  Indictment 
and  Information,  Cent.  Dig.  ffi  2S0-24S;  Dec. 
Dig.  J86.'] 

Department  L  Appeal  from  Snperlor 
Court,  Mason  Coun^;  Oliarles  Btlielbert 
Glaypool,  Judge. 

John  G.  Jobnson  was  charged  with  a 
misdemeanor,  and,  from  a  judgment  dla- 
missing  the  Informatloi^  the  State  appeals. 
Judgment  reversed. 

See,  also,  141  Paa  1040. 

B.  A.  Lathrop,  of  Shelton,  for  the  State. 
J.  P.  Flak,  of  Shdtou,  and  Troy  &  Sturde- 
Tant  of  Olympla,  for  respondent 

MORRIS,  J.  [1]  Appeal  by  the  state  from 
a  Judgment  dismissing  an  Information  and 
discharging  the  accused,  upon  the  ground 
that  the  information  did  not  state  facta 
sufficient  to  constitute  a  crime.  The  charg- 
ing part  of  the  information  is  as  follows: 

"He  (the  said  John  G.  Johnson),  in  the  county 
of  IfasoD,  state  of  Washington,  on  the  15th  day 
of  December,  1913,  between  8  o'clock  in  the 
evening  of  the  14th  of  December,  1918,  and  6 
o'clock  in  the  momiog  of  the  said  15th  day  of 
December,  1913,  wiUfally  and  unlawfully  took 
•  quantity  of  oysters  from  the  state  oyster 
land  reserves." 

TbB  alleged  defect  la  In  the  fallare  to 
■tate  that  the  taking  was  without  a  U- 
cense  and  to  partlcnlailze  the  state  oyster 
KKrre  ttom  whldk  the  oysters  were  taken. 
The  controlling  statutes  are  section  5248, 
Rem.  ft  BaL  Code,  providing  that: 

"N«  license  shall  be  granted  to  take  seed  from 
tsy  oyster  land  reserve  except  between  the  first 
day  of  April  and  the  fifteenth  day  of  June  of 
each  year,  and  at  no  time  before  five  o'clock  in 


the  morning,  or  after  eight  o'clock  In  the  eve- 
ning" 

— and  section  S253,  making  It  a  misdemeanor 
to  take  oysters  from  any  of  the  state  oyster 
reserves,  contrary  to  the  provisions  of  the 
act 

Our  statutes  regarding  the  sufflclency  of 
informations  are  very  liberal.  They  pro- 
vide that  it  Is  sufficient  to  set  forth  the  act 
charged  in  ordinary  lai^age  and  In  such 
a  manner  as  to  enable  a  person  of  common 
understanding  to  comprehend  what  is  in- 
tended. What  is  the  offense  named  In  this 
act,  80  far  as  here  material?  Plainly,  the 
taking  of  oysters  from  the  state  oyster  laud 
reserves,  except  between  April  1st  and  June 
15th  of  each  year,  or  at  any  time  between 
8  o'clock  p.  m.  and  B  o'clock  a.  m.  of  the  fol- 
lowing day.  The  lnformati(m  charges  tlie 
unlawful  taking  of  oysters  from  tba  state 
oyster  land  reservea  in  Mason  county  on 
the  morning  of  December  15,  1918,  between 
5  a.  m.  of  that  day  and  8  p.  m.  of  the  pre- 
ceding day.  Bvery  essential  feature  of  tba 
crime  declared  la  embodied  In  the  crime 
charged,  and  no  difficulty  would  be  experienc- 
ed by  any  persmi  of  common  understanding 
In  knowing  the  particular  act  dbarged 
against  him.  There  Is  no  need  to  charge  that 
the  taking  was  without  a  licmse,  fOr  the 
state  Issues  no  license  to  take  oysters  from 
its  reserves  on  December  IStb,  or  between 
8  o'clock  p.  m.  and  6  o'clock  a.  m.  of  the  fol- 
lowing day.  It  Is  not  the  fftllnre  to  have 
a  license  that  constitutes  the  crime,  but 
the  taking  oa.  the  day  and  during  tiie  hours 
indicated ;  and  sni^  a  taking  will  omati-' 
tute  a  violation  of  this  ad;  even  though  the 
person  charged  had  a  license  to  take  oysters 
at  sndh  times  aa  the  state  permits  oysters 
to  be  taken  from  its  reserves. 

[2]  Neither  is  It  fatal  to  fail  to  state  the 
particular  oyster  reserve  from  which  the 
oysters  were  taken,  assuming  that  there  are 
a  number  of  such  reserves  In  Mason  county. 
Since  the  state  permits  oysters  to  be  taken 
from  its  reserves,  the  gravamen  of  the  crime 
Is,  not  the  taking  of  the  oysters,  but  the 
taking  at  prohibited  times;  and  the  place 
from  whence  the  oysters  were  taken  need 
be  stated  only  In  sufficient  terms  to  con-' 
fer  Jurisdiction  upon  the  court  in  which 
the  act  is  charged.  We  have  degrees  of  ar- 
son and  burglary  which  provide  against 
willful  burning  In  the  nighttime  or  felonious 
entry  in  the  nighttime,  and  the  gravamen 
of  those  offenses  Is  the  commission  of  the  act 
In  the  nighttime ;  the  dwelling  house  burned 
or  burglarized  need  be  stated  only  with  suf- 
ficient particularity  to  show  Jurisdiction. 
It  seems  to  us  the  analogy  Is  perfect,  and 
that  the  one  case  requires  no  more  particular 
description  of  the  place  at  which  the  crime 
was  committed  than  does  the  other.  Counsel 
for  respondent  states  that  the  public  records 
show  more  than  50  oyster  reserves  In  Mason 
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county.  The  public  records  might  Ilkewlee 
show  that  the  same  individual  owned  00 
dwellings  In  a  clren  cotrnty,  but  this  would 
not  require  a  atatement  of  the  particular 
dwelUiv  burned  or  bui^larized,  so  long  as 
the  one  burned  la  described  as  within  the 
county  in  which  Jurisdiction  was  sousht 

The  case  that  comes  nearest  sustaining 
reqiondent's  contention  is  State  v.  Mnller, 
141  Pac.  910,  where  it  was  held  that,  in 
dmrglng  the  offense  of  bringing  intoxicating 
liquor  into  a  dry- unit  under  the  local  option 
law,  it  is  necessary  to  name  the  unit  In 
whidi  tibe  offense  was  committed.  TbSa  is 
so^  because  the  several  units  of  a  county  are 
munldpal  or  political  entitles,  and  can 
only  be  known  by  tbelr  particular  name. 
JuBt  as  an  individual  is  known  by  his  partic- 
ular name;  and  to  refer  to  any  one  of  the 
several  nnlts  in  a  county  as  "a.  dry  unit  in 
said  county"  is  no  move  of  a  description 
than  to  refer  to  an  individual,  against  whom 
a  crime  has  been  committed,  in  no  other 
way  than  as  "a  person  in  said  county." 
Besides,  the  particular  statute  under  wbich 
the  offense  was  laid  in  the  M uller  Case  lo- 
calizes the  place  as  "In  the  unit  where  the 
violatlfm  Is  alleged  to  have  occurred."  thus 
making  the  particular  unit,  Into  which  the 
liquor  is  brought,  a  material  part  of  the 
offense.  It  was  because  of  this  deflnlteness 
of  description  that  It  was  held  it  was  nec- 
essary to  designate  the  particular  unit  Such 
reasoning,  because  of  the  absence  of  similar 
language  In  the  two  statutes,  has  no  ap- 
plication here.  We  are  therefore  of  the 
opinion  that  the  information  was  snffl<dent 
and  should  have  been  sustained. 

The  Judgment  is  reversed. 

CBOW,  a  J.,  and  OOSB  and  PABKBR, 
JJ.,  concur. 

NORTH  COAST  DRT  KILN  CO.  v.  MONTE- 
COMA  INT.  CO.  et  al.  (So.  US6SJ 
(Supreme  Court  of  Washington.  Nov.  16, 1914.) 

1.  COBPOBATIONS  (!  306*)  —  OfllCEBS  —  AD- 
VA N  C  EB—MOBTaAOB8 . 

Where  an  officer  of  a  corporation  had  made 
large  advances  to  It  and  had  become  Its  surety 
for  large  suras,  he  could  properly  take  a  mort- 
gage on  its  property,  inclndmg  certain  person- 
alty sold  to  it  under  a  conditional  sale,  which 
was  Invalid,  aa  to  eubseqaent  purchasers  and 
creditors  in  good  faith,  for  want  of  proper  filing, 
and  was  under  no  obligation  to  the  conditional 
seller  by  reason  of  having  subsequently  assigned 
the  mortgage  to  a  corporation  on  consideration 
of  Its  afireeing  to  release  him  from  liability  on 
the  mortgagor's  obligations  to  its  stockholders, 
which  he  bad  indorsed,  and  a  subsequent  sale  of 
the  property  to  the  assignee  of  the  mortgage  by 
a  receiver. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  H  1457,  1458;  Dec.  Dig.  1  306.*1 

2.  Pleading  (f  8*)— Feadd. 

An  allegation  that  an  officer  of  a  debtor  cor- 
poration took  a  mortgage  on  its  property,  includ- 
ing certain  personalty  sold  to  the  corporation 
by  plaintiff  under  a  conditional  sale  contract  not 


properly  filed,  fraudulently  end  pursuant  to  a 
conspiracy  between  such  officer  and  a  subse- 
quent assignee  of  the  mortgage  to  cheat  and 
defraud  plaintiff  of  the  property,  were  mere  emp- 
t^  accusations,  and,  in  the  absence  of  allega- 
tion of  any  act  of  such  officer  on  which  to  found 
such  charges,  were  nugatory. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {i  12-28^.  68;  Dec.  Dig.  S  8.*] 

3.  Sales  (i  474*)— CoHDmoNAL  Salb— Ix- 

FBOPBB  FTLIMO— BBCBIVEB'a  SaLB. 

Where,  after  a  corporation  had  executed  a 

mortgage  on  its  property,  including  that  sold 
to  it  by  a  conditional  sale  contract  Improperly 
filed,  the  corporation  became  insolvent,  and  it> 
assets  passed  into  the  hands  of  a  receiver,  and 
there  were  subsequent  creditors  fn  good  faith, 
as  to  whom  the  conditional  sale  contract  was 
invalid,  as  provided  by  Rem.  &  Bal.  Code,  | 
3670,  a  sale  of  the  corporation's  property,  free 
and  clear  of  liens  of  every  Idnd,  vested  the  pur- 
cliaser  with  an  absolute  title,  freed  from  every 
clalin  of  the  conditional  seUer. 

[EM.  Note. — For  other  cases,  see  Sal^  Cent. 
Dig.  H  1891-1402 ;  Dec.  Dig.  S  474.*] 

4.  Election  of  Eemedies  (9  7*)— Beceiveb- 
SHiF  Pboceedinqs— Validitt  of  Lien— Es- 
toppel. 

Where  a  conditional  seller,  whose  contract 
had  not  been  properly  filed,  so  aa  to  preserve 
his  lien  against  subsequent  purchasers,  incum- 
brancers, and  creditors  in  good  faith,  filed  his 
claim  witib  a  receiver  of  the  conditional  buyer 
to  have  the  same  allowed  as  a  preference  or  re- 
turn the  property,  and,  on  Its  being  denied,  in- 
stituted a  proceeding  in  the  receivership  action 
to  reverse  the  receiver's  ruling,  and  the  judg- 
ment denying  sach  relief  was  amrmed  on  appeu* 
the  seller  was  estopped  from  thereafter  asserting 
any  claim  against  the  property  as  against  a  pur- 
chaser thereof  at  the  receiver's  sale,  notwith- 
standing all  the  issues  raised  in  the  prior  trial 
were  not  there  determined. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Bemedies,  Gent.  Dig.  1 12 ;  Dec.  Dig.  i  7.*] 

Department  2.  Appeal  from  Superior  Court, 
Ohehalls  Goun^;  Mason  Irwin,  Judgb 

Action  by  the  NorOi  Coast  Dry  Eilu  Com- 
pany against  the  Montecoma  Investment 
Company  and  anothU.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Paul  B.  PhllUps,  Milo  A.  Root,  and  W.  'G. 
McLaren,  all  of  Seattle,  for  appellant.  Hay- 
den.  Lai^ome  &  Metzger  and  Sullivan  & 
Christian,  all  of  Tacoma.  far  respondents. 

FULLEBTON,  J.  This  is  an  appeal  from 
a  judgment  rendered  against  the  appellant 
after  demurrers  had  been  sustained  to  its 
complaint  and  after  it  had  elected  to  stand 
thereon.  The  ultimate  qilestion  presented  by 
the  appeal,  therefore,  is:  Does  the  complaint 
state  facts  sufficient  to  cmistltute  a  cause  of 
action? 

The  facts  set  forth  In      complaint  are  in 

substance  the  following: 

On  December  5,  1910,  the  appellant  sold  to 
the  Syverson  Lumber  &  Shingle  Company,  a 
corporation,  under  a  conditional  sale  con- 
tract, and  delivered  to  it,  as  Its  shingle  mill 
at  Montesano,  certain  dry  kiln  fixtures  and 
furnishings  at  the  agreed  price  of  $1,700,  of 
which  sum  $442.22  was  subsequently  paid. 
The  conditional  sale  contract  was  regular  in 
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ftmn,  and  provided  tbat  ttw  title  to  the  wholS 
of  the  property  stumld  remain  In  tUe  appel- 
lant vendor  until  the  full  popchase  price  was 
paid.  Tba  shingle  com{>any  was  organized  In 
Pierce  county.  Wash.,  and  Its  head  office  and 
legnl  residence  was  at  Tacoam  therein.  The 
re^ondent  Q.  A.  Onn  was  an  oS&cer  of  the 
shingle  company,  and  signed  the  oondltl<nial 
sale  contract  on  behalf  of  the  company,  as 
snch  officer.  The  appellant  failed  to  file  the 
conditional  sale  contract  for  record  in  the 
auditor's  office  of  Pierce  county,  the  legal 
place  of  residence  of  the  sblngle  company, 
but  did  file  it  for  record  in  the  auditor's  of- 
fice of  Chehalis  county. 

Prior  to  January  7,  1911«  the  respondent 
Onn  had  advanced  for  the  use  of  the  shingle 
company  various  sums  of  money,  aggregating 
(21,000,  and  had  become  Its  surety  for  a  loan 
made  to  It  by  the  National  Bank  of  Com- 
merce of  Tacoma  In  the  sum  of  f  13,S00.  On 
tbe  day  named  he  agreed  to  advance  to  the 
use  of  the  shingle  company  such  further 
sums  as  It  might  require  up  to  the  sum  of 
$9,000.  To  secure  this  Indebtedness  and  lia- 
bility, the  shingle  company,  on  the  same  day, 
executed  to  him  a  mortgage  on  all  of  its  prop- 
erty In  GhehaUs  county,  Including  the  proper- 
ty described  In  the  conditional  contract  of 
sale.  Of  the  sums  agreed  to  be  advanced, 
Onn  subsequently  advanced  f6,500,  and  later 
on  paid  tbe  note  due  the  National  Bank  of 
Commerce.  The  shingle  comi)aDy  was  then 
indebted,  or  subsequently  became  indebted,  in 
large  sums  to  general  creditors,  some  of 
whose  claims  had  been  "underwritten  or 
guaranteed"  by  the  respondent  Onn.  On 
April  27,  1912.  Oxe  shingle  company  was  ad- 
judged Insolvent  at  the  suit  of  an  unsecured 
creditor,  and  a  receiver  was  appointed,  who 
Immediately  to<A  possession  of  all  its  assets 
and  pn^terty,  and,  as  alleged  in  the  com- 
plaint, now  has  possessloii  ot  such  property, 
"and  has  and  does  now -manage  and  ctmtrol 
said  property  and  assets  of  said  tn8(dvent 
company."  At  or  about  the  time  of  the  com- 
mencement of  the  action  in  which  the  receiv- 
er was  aiq^ointed,  certain  of  the  general 
creditors  of  tbe  shingle  company,  whose 
claims  bad  been  guaranteed  by  Onn,  otgan- 
ixed  and  became  stocktuddm  in  the  respond- 
ent corporaUcm,  Mratecoma  Investment  Goni- 
pany.  This  company  afterwards  took  an  as- 
signment from  Onn  of  his  interests  In  tbe 
mortgage  executed  to  him  by  the  shingle 
coiupany,  and,  as  a  consideration  for  the 
ass^ment,  agreed  to  and  did  assume  the 
liability  of  Onn  arising  out  of  his  guaranty 
of  tbe  claims  of  its  stockholders. 

On  June  14,  1912,  the  appellant  died  vpitb 
the  receiver  its  verified  claim  for  the  unpaid 
portion  of  the  purchase  price  of  tbe  dry 
kiln  fixtures  and  furnishing  as  a  preferred 
or  secured  claim,  asking,  as  an  alternative, 
in  case  the  claim  should  not  be  allowed  as  a 
preferred  or  secured  claim,  for  the  return  to 
It  of  tbe  flxtores  and  fomlshlngaL  The  re- 


cover refosed  to  allow  the  claim  as  a  prefer^ 
red  claim  or  to  return  tbe  fixture^  bat  al- 
lowed the  claim  ai  a  general  creditor's 
claim,  and  so  notifled  the  awellant.  Tbe  ap- 
pellant tberenpon  presented  a  petition  to  the 
court.  In  which  the  receiver  action  was  pend- 
ing, praying  that  the  receiver  be  required  to 
recognize  and  allow  its  claim  as  a  preferred 
claim,  or  return  to  it  tbe  property,  as  de- 
manded in  Its  claim  presented  to  tbe  receiver. 
The  recelveiv  answering  the  petition,  ob- 
jected to  the  relief  demanded  on  tbe  ground 
that  the  conditional  sale  contract  bad  not 
been  recorded  as  required  by  statute,  and  tbe 
sale  was,  in  virtue  of  the  statute,  absolute 
as  to  purchasers,  and  Incumbraucera  of  tbe 
property,  and  subsequent  creditors  of  the 
sblngle  company  who  had  become  such  in 
good  faith,  and  that  there  were  such  incum* 
brancers  and  creditors.  The  court  entered 
upon  a  hearing  of  the  issues  raised  by  the 
petition  and  objections  thereto,  at  whbdi 
bearing  (to  quote  from  the  appellant) — 

"  *  *  *  it  was  agreed  in  open  court  that 
the  ouly  matter  then  to  be  determined  wai 
whether  tbe  conditional  sale  contract  was  so 
filed  as  to  be  notice  to  subsequent  creditors,  hav- 
ing no  actual  knowledge  or  notice  of  the  claim 
and  priori^  of  this  plaintiff,  and  it  was  further 
agreed  that  the  determination  as  to  which  credi- 
tors, if  any,  subsequent  to  this  plaintiff,  became 
such  with  actaal  knowledge  of  tbe  title  of  this 
plaintiff  in  said  dry  kiln  eqnipment  should  be 
postponed  till  after  the  final  adjudication  of  the 
rigbt£  of  creditors  having  no  notice  of  this  plain- 
tin's  equity;  and  that  thereafter,  on,  to  wit, 
the  5th  day  of  August,  1912,  tbe  prayer  of  said 
petitiou  was  denied  by  said  court,  and  judgment 
was  entered  diamissmg  this  plaintiff  petition, 
from  which  judgment  this  plaintiff  appealed  to 
the  Supreme  Court  of  the  state  of  Washington, 
and  that  after  due  proceedings  and  hearings, 
the  decision  of  said  Supreme  Court  was  render- 
ed, and  the  judgment  of  tbe  trial  court  affirmed 
on  the  17th  day  of  March,  1913 ;  but  that  do 
proceedings  were  ever  had  to  determine  the  pri- 
orities between  this  plaintiff  and  the  defendants 
herein  or  those  claimants,  or  their  assigns,  if 
any,  who  were  charged  witb  notice  to  this  plain- 
tiff's security  and  equity." 

While  these  prooeedlngB  were  pendliME,  the 
Montecoma  Investment  Ciompany  presented 
its  claim  to  the  receiver  for  the  amount  of  its 
assigned  mortgage  and  accumiilated  interest, 
the  whole  amoontlng  to  upwards  of  $46^000, 
asking  that  It  be  allowed  as  a  xn^rred 
claim  against  the  shingle  company  and  Ua 
general  creditors  to  the  extent  of  the  prop- 
erty covered  by  its  mortgage.  Tbe  claim 
was  so  allowed  by  tbe  receiver  and  by  the 
court,  and  afterwards^  on  February  S,  1913, 
the  receiver,  under  the  direction  of  tbe  court, 
otFered  the  mortgaged  property  for  sale,  at 
which  sale  the  Montecoma  Investment  Com- 
pany bid  therefor  the  full  amount  <3t  Its 
claim,  and  tbe  same  was  sold  to  It  on  each 
bid.  The  sale  was  afterwards  approved  by 
the  court,  and  suitable  sud  proper  convey- 
ances were  made  to  the  investment  company 
evidencing  the  sale.  Subsequently  tbe  in- 
vestment company  sold  and  delivered  a  part 
of  the  property,  which  part  in(£Iuded  the  dry 
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UlB  flxtnres,  to  the  Hoqalam  Sash  &  Door 
Company,  for  a  Taloable  coiialdeTatliXL 

It  Is  tben  alleged  that  tlie  Montecoma  lo- 
resttnent  Company  has  not  satiafled  the  as- 
signed mortgage  of  record,  and  still  holds 
the  same,  and  holds,  ot  the  property  thei^ 
described,  certain  real  pn^rty  rttnated  In 
Chehalls  oounty,  and  farther: 

"That  the  claim  of  thia  plaintiff  is  and  wai 
sap^r  to  the  claim  of  said  G.  A.  Odd  and  said 
MoDtecoma  IsTestment  Compaay  mider  said 
mortgage,  and  that  laid  O.  A.  Onn  and  his  as- 
signee, ue  Montecoma  Investment  Company, 
and  each  of  them,  were  and  are  trustees  under 
said  mortgage  and  under  said  conditional  sale 
contract,  for  the  benefit  of  this  plaintiflF.  to  the 
.extent  of  the  unpaid  portion  of  the  purchase 
Pf**l?.°i-^'4.**'7^  apparatus,  to  wit,  the  sum 
of  $1,354.78,  with  interest  thereon  at  8  per 
cent,  per  annum  from  the  12th  day  of  January. 
1911,  and  that  they,  and  each  of  them,  have 
fraudulently  and  unbeknown  to  this  pUintiff 
conveyed  said  property,  and  that  they,  and  ea<di 
or  them,  have  fraudulently  and  unbeknown  to 
this  plaintiff  converted  to  their  own  nse  the 
.  MMU  held  by  than  in  trust  for  this 

plaintiff,  and  haTe  amveyed,  and  caused  to  be 
conveyed,  to  bona  fide  purchasers  the  property 
so  held  by  them  as  security  in  trust  for  this 
plamtiff,  to  the  damage  of  the  plaintiff  in  the 
sum  of  $1354.78,  with  interest  thereon  from 
January  12,  1911,  at  8  per  cent  per  annum." 

In  appropriate  places  in  the  complaint  the 
acts  of  the  respondents  Onn  and  the  Monte- 
coma Investment  Company  are  characterized 
as  fraudulent,  being  the  result  of  a  conspir- 
acy entered  Into  for  the  purpose  of  cheating 
and  defrauding  the  appellant  and  the  general 
creditors  of  the  shingle  company.  It  Is  also 
alleged  that  the  shingle  company,  at  the  time 
of  the  execution  of  the  mortgage  to  Onn, 
was,  and  at  all  times  since  has  been,  In- 
solvent, and  has  no  property  other  than  the 
mortgaged  property,  out  of  which  the  claims 
of  the  creditors  can  be  satisfied.  The  prayer 
is  In  the  alternative,  first,  for  a  Judgment 
against  the  respondents  for  the  unpaid  por- 
tion of  the  apptilant's  claim,  and,  second,  If 
the  first  relief  demanded  be  denied,  for  a 
Judgment  subjecting  the  property  still  held 
by  the  respondent  Montecoma  Inrestment 
Company  to  the  payment  of  Its  claim. 

The  resptrndenta  appeared  separately  In 
tlie  court  below  and  so  appear  in  this  conrt 
Their  demurrers  w«e  substantially  ^ilar, 
and  were  both  special  and  genial;  it  being 
alleged  therein  that  there  was  anotfa^  action 
pending  for  the  same  cause  of  action,  that 
the  cause  of  action  set  forth  in  the  com- 
plaint had  been  adjudicated,  and  that  the 
complaint  did  not  state  facts  sufficient  to 
constltnte  a  cause  of  action.  The  Juds^nent 
of  the  court  Is  general,  and  does  not  tq^ecUs 
on  which  of  the  grounds  stated  in  the  de- 
murrers, whether  one  or  more^  it  was 
thought  the  Judgment  could  be  rested. 

[1]  Notidng  fizst  the  allegations  of  tiie 
complaint  with  respect  to  the  respondent 
Onn,  we  are  clear  tbat  no  cause  of  action  is 
stated  against  him.  in  so  far  as  any  actual 
participation  on  his  part  in  the  transaction 
which  Ilea  at  the  foundation  of  the  appel- 


lant's cause  of  acttm  Is  diarged,  Ms  acts 
were  sUnple  and  above  board.  He  was  an  of- 
ficer ct  the  Syrerson  Lumber  ft  Shingle  Com- 
pany. That  company  purchased  certain 
flztures  from  tiie  appellant  on  a  conditional 
sale  contract,  and  Onn  signed  the  contract 
on  behalf  of  the  company  as  such  officer. 

had  made  large  advances  to  tiie  shingle 
company,  and  bad  become  its  surety  for 
large  sums.  He  agreed  to  make  further  ad- 
vances, and,  in  consideration  thereof,  the 
company  executed  a  mortgage  to  him  on  its 
property,  including  that  held  under  the  con- 
ditional sale  contract,  to  secure  the  advances 
he  had  agreed  to  make  and  a  part  of  the  ob- 
ligations of  the  company  for  which  he  stood 
as  surety.    Subsequently  he  made  the  ad- 
vances agreed  upon  and  paid  the  secured 
obligation  on  which  he  was  bound  as  surety. 
Later  on  certain  creditors  of  the  shii^e 
company,  holding  claims  on  whidi  be  was 
indorser,  organized  the  respondent  corpora- 
tion, and  this  corporation  took  an  assign- 
ment of  the  mortgage,  and  as  a  consideration 
therefor  agreed  to  relieve  him  of  the  shingje 
company's   obligations  to  its  stockholders 
which  he  had  indorsed.  Here  his  connection 
with  the  transaction  ended.   In  so  far  as  the 
complaint  shows,  he  had  no  part  In  the  subse- 
quent proceedings  by  which  the  title  and 
possession  of  the  property  claimed  by  the 
appellant  was  transferred  from  the  shingle 
ctmipany  to  the  Hoquiam  Sash  ft  Door  Com- 
pany, nor  is  it  alleged  that  he  had  any  b»- 
cret  interest  or  profit  in  the  transaction. 
On  the  contrary,  the  inference  is,  although 
it  Lb  not  directly  so  alleged,  that  he  sacrificed 
the  very  considerable  advancemraits  he  had 
made  on  behalf  of  the  shingle  company  In 
consideration  that  he  be  relieved  from  far- 
ther obligation  which  he  had  guaranteed.  In 
taking  the  mortgage,  Onn  violated  no  rule  of 
law  or  morals,  nor  did  he  do  so  when  he  as- 
signed it   These  acts  neither  disturbed  the 
possession  of  the  property  nor  affected  the 
appellant's  right  to  enforce  Its  contract  The 
appellant  was  in  no  way  obligated  by  the 
mortgage,  and  conld  recover  the  property 
as  well  after  it  was  given  as  it  could  before 
that  tini&   We  can  therefore  see  no  reason 
for  tbB  amclusion  that  the  acc^tance  and 
subsequent  transfer  of  the  mortgage  raidered 
ttie  respondent  liable  to  answer  for  the  un- 
paid portion  of  the  purcliaBe  price  of  the 
property. 

C2]  It  is  true  the  appellant  aUeges  that  the 
mortgage  was  taken  fraudulently  and  in  pur- 
suance of  a  conspiracy  entered  into  between 
the  respondent  and  Uie  assignees  of  the 
mortgage  for  the  purpose  of  cheating  and  de- 
frauding the  appellant  ot  the  property,  but 
no  act  of  the  ret^ndent  is  pleaded  on  wbidi 
the  charges  can  Justly  be  founded.  Mani- 
festly th^  are  but  empty  accusatLons  of  the 
appelant,  the  only  use  <tf  which  is  to  stigma- 
tize acts  the  appellant  conoelves  are  advexae 
to  its  own  rights.   Hu&i  accusatlohs  furnish 
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DO  gnntnds  tat  an  Inquiry  Into  transacttons 
whldi  appear  otberwlse  regular  and  legiti- 
mate. 

[3]  The  auestion  of  the  sufficiency  of  the 
complaint,  as  against  the  respondent  Monte- 
coma  Investment  Company,  is  of  more  diffi- 
culty, btit  we  think  the  court  rightly  deter- 
mined It  also.  The  title  acquired  by  the 
company  to  the  property  here  in  question  is 
not  deraigoed  through  the  mortgage  of  which 
it  iB  assignee.  There  was  no  foreclosure  of 
the  mortgage  or  sale  thereunder.  Its  title  la 
deraigned  throng  the  InsolTency  or  receiT- 
etshlp  proceedings,  and  it  has  such  title  as 
Qie  recelTer  was  competent  to  conrey  to  it  in 
^rtne  of  those  proceedings.  That  the  ^o- 
ceedlngs  were  regular  is  not  questioned,  nor 
la  it  questioned  that  the  leoeiTer  purported 
to  sdl  an  absolute  title  to  the  prtqjierty; 
that  Is  to  say,  title  free  and  clear  of  liens 
of  erery  kind.  If,  therefore^  the  receiver 
had  power  to  make  such  a  sale^  it  follows  as 
of  coarse  tlkat  tbe  pnxGhaser  aoquired  an  ab- 
■ohito  tttle. 

It  is  contended,  bowerar,  tbat  tiie  recover 
took  no  bettw  title  to  the  property  than  bis 
Insolvoit,  tbe  Syrerson  lumber  ft  Shingle 
Company,  had  tberdn,  and  that  its  title  was 
not  abBtdnte,  bat  cmidltional  only,  and  henoe 
the  receiver  could  not  by  a  sale  pass  any- 
thlDg  more  tban  the  conditional  title,  leav- 
ing tbe  property  subject  to  be  ponued  by  the 
appellant  in  tbe  bands  of  tbe  purchaser,  as 
freely  as  if  tbe  purchaser  had  taken  the  prop- 
erty from  tbe  insolvent  directly.  The  rule 
of  law  here  invoked  is  unquestionably  sound 
as  a  legal  proposition  (see  Sumner  Iron 
Wotka  V.  Wolten,  61  Wash.  689,  112  Paa 
1109;  McGill  r.  Brown,  72  Wash.  514.  130 
Pac.  1142;  and  Davis  v.  Foster,  29  Wash. 
364,  69  Pac.  1102),  but  we  think  the  role  In- 
applicable to  the  appellant's  sltuatioii.  In 
the  cases  cited  the  court  was  speaking  of  ab- 
solute outstanding  titles — titles  so  far  per- 
fected as  to  be  unassailable  by  creditors  of 
the  insolvent  Here  the  appellant  did  not 
hSTe  such  a  title.  It  failed  to  file  Its  condi- 
tional sale  contract  in  the  proper  office,  and, 
because  of  such  failure,  the  sale  was  abso- 
lote  as  to  purchasers,  Incumbrancers,  and 
rabsequent  creditors  In  good  faith.  Rem.  ft 
BaL  Ciode,  S  8670.  Here  there  were  such 
oedltors,  and  they  were  entitled  to  have  the 
property  sold  as  the  property  of  the  insolv- 
ent Since  It  was  so  Bold  at  public  sale  by 
tbe  receiver,  the.  respondent  took  such  title 
thereto  as  the  receiver  was  empowered  to 
give,  which  we  think  was  title  absolute. 

[4]  Moreover,  we  think  the  appellant  is  uow 
esh^iped  from  asserting,  as  against  a  purchas- 
er of  the  property  at  the  receiver's  sale,  any 
claim  against  such  property.  The  appellant 
pres^ted  its  claim  to  the  receiver  as  a  pre- 
ferred claim,  asking  in  the  alternative  that, 
if  its  claim  be  not  thus  allowed,  it  have  a  re- 
tain of  the  property.   The  receiver  refused 


to  recognize  the  daim  as  a  preftered  claim 
or  to  return  tbe  property,  but  allowed  the 
claim  as  a  general  creditor's  claim.  The 
appellant  thereupon  instituted  a  proceeding 
before  the  court,  in  which  tbe  reeeiversblp 
was  pending,  to  reverse  the  action  of  the  re- 
ceiver. On  a  trial  of  the  issue  presented, 
the  court  adjudged  that  tbe  appellant  was 
not  a  preferred  creditor,  and  was  not  enti- 
tled to  a  return  of  the  spedflc  property, 
which  judgment  this  court  afterwards  af- 
firmed. While  It  is  true  the  appellant  alleges 
in  its  present  complaint  tbat  only  a  part  of 
the  Issues  were  tried  in  that  proceeding,  tiiat 
it  was  stipulated  between  Itself  and  the  re- 
ceiver tbat  they  would  first  try  out  tbe  ques- 
tion whether  or  not  it  imd  complied  with 
the  statutes  in  filing  its  conditional  sale  oon- 
tract^  and,  if  tbat  question  should  be  deter- 
mined against  it,  the  parties  would  then  try 
out  tbe  questlOT  as  to  which  creditors,  if  any, 
became  such  with  actual  knowledge  or  no- 
tice of  tbe  title  of  the  appellant  to  tbe  prop- 
erty, and  that  this  latter  question  was  not 
subsequently  tried  out,  we  think  tbe  Uxt 
does  not  permit  It  to  pursue  the  property 
in  tbe  bands  of  a  purchaser  at  tbe  rec^ver*s 
sale.  As  we  have  shown,  the  property  was 
not  sold  subject  to  its  daim,  nor  under  any 
right  derived  through  tbe  mortgage  to  the 
respondent  Onn,  but  was  sold  after  an  ad- 
judication that  the  appellant  had  no  prefer- 
ence claim  to  the  property.  Since  it  sdected 
tbe  forum  in  whldi  it  would  try  tbe  issue, 
and  agreed  upon  tbe  manner  In  which  it 
would  try  it,  it  vras  obligated  to  pursue  the 
remedy  to  tbe  end.  It  cannot  now  be  heard 
to  say  in  another  forum  and  In  another 
cause  of  action,  as  against  a  purchaser  at 
tbe  receiver's  8^  that  all  of  tlie  issues  were 
not  tbwe  determined. 

Our  oondusitm  is  tbat  tbe  judgment  ajf- 
pealed  from  la  without  error  and  should  be 
affirmed. 

It  is  BO  ordered. 

OBOW,  a  J.,  and  MOUNT,  PABKBB, 
and  MORBIS,  JJ.,  concur. 


BITTER  V.  CITT  OF  BBATTLE. 
(No.  12195.) 

(Supreme  Court  of  Washington.    Nov.  17, 
1914.) 

1.  AppBiL  AND  Erbob  (I  979*)— New  Trial 
(S  76*)— DiflCEBnow  or  Coubt— Bbvibw. 

The  Eranting  of  a  new  trial  for  exceairive 
damages  u  within  tbe  discretion  of  the  court, 
which  will  not  be  interfered  with  on  appeal. 

[Eld.  Note.— For  other  cases,  see  Apiwal  ud 
Error,  Cent  Dig.  §1  3871-8878,  8877;  Tna. 
Dig.  |_979:*  New  Trial,  Cent  Dig.  H  168- 
168;  T>ec.  Dig.  |  76.*] 

2.  New  Tbial  (|  76*)— DiscBmon  ov  Coutor 
—Excessive  Dauages. 

Remarks  by  the  court  in  refusing  a  new 
trial  ibr  excessiTe  damages  that  he  disagreed 
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with  the  jar7  as  to  the  amount,  bnt  he  thought 
he  ought  not  to  usurp  their  prorince  by  settmg 
it  asidp,  are  InsuflScient  to  show  an  abuse  of 

discretion. 

[Ed.  Note.— For  other  cases,  see  New  TrlaL 
CeDt.  Dig.  §i  15:J-156;   Dec.  Dig.  (  76.*] 

8.  Tbiai,  (f  68*)-rRccaPTioir  of  Btidinob— 

Reopenino  Case. 

An  offer  of  evidence  after  both  parties  bad 
rested,  and  after  an  adjournment,  wbicb  did  not 
show  that  the  offered  evidence  was  newly  dis- 
covered or  its  introduction  inadvertentiy  over- 
loolied,  is  properly  refused. 

_  [Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  II  llsa-lflS;  Dec  Dig.  |  ^8.*] 

4.  Appeal  and  Ebrob  (S  548*)— REcoBt>— 
Motion  fob  New  Trial— Affidavit. 

Where  no  affidavit  or  evidence  of  any  na- 
ture is  brought  to  the  appellate  court,  the  ruling 
on  a  motion  for  new  trial  for  newly  discovered 
evidence,  is  not  reviewable. 

[Ed.  Note.— For  other  oac<es,  see  Appeal  and 
Error.  Cent.  Dig.  |i  243^2440;  Dec.  Dig.  | 
B48.*l 

Department  1.  Appeal  from  Soperior 
Court,  King  County;  Everett  Smith.  Judg«. 

Action  by  Llna  Rltter  against  the  City  of 
Seattle.  From  a  Judgment  for  plalotlfT,  de- 
fendant appeals.  Affirmed. 

Jas.  E.  Bradford  and  Melvixi  S.  Good,  both 
of  Seattle,  for  appellant  Blalr  ft  BUnn, 
for  respondent 

PARKER,  J.  Th\B  Is  an  action  to  recover 
damages  for  personal  Injuries  which  the 
plaintiff  claims  resulted  to  her  from  the  neg- 
l^nce  of  the  city  of  Seattle.  Verdict  and 
Judgment  were  rendered  against  the  city, 
awarding  the  plaintiff  fl.TBO  damages,  from 
whldi  the  city  has  appealed. 

[1, 2]  One  of  the  grounds  upon  which  coun- 
sel for  the  city  rested  their  motion  for  new 
trial  was  "excesslTe  damages  appearing  to 
have  been  given  under  the  Influence  of  pas- 
sion and  prejudice."  The  refusal  of  the  trbil 
court  to  grant  a  new  trial  tipou  this  ground 
Is  the  principal  claim  of  error  here  relied 
upon  by  counsel  for  the  city.  Their  argu- 
ment In  this  behalf  Is  rested  entirely  upon  re- 
marks of  the  trial  Judge  made  In  disposing 
of  the  motion  for  new  trial,  expressing  his 
opinion  somewhat  at  variance  with  the  cou- 
clusion  of  the  jury  as  to  the  amount  of  dam- 
ages respondent  sliould  be  awarded.  The  re- 
marks of  the  trial  Judge,  which  we  regard  as 
moat  favorable  to  the  theory  of  counsel's 
contentions,  were  as  follows: 

'"The  court  thinks  the  amount  awarded  by 
the  jury  was  excessive,  but  that  was  for  the 
jury  to  determine.  Jt  was  in  this  case  a  ques- 
tion purely  for  the  jury  to  determine  how  much 
they  should  award  the  plaintiff  for  her  injuries, 
and  they  decided  her  injuries  were  worth 
750.  If  it  had  been  tried  by  the  court  the  court 
would  not  have  given  any  Bucb  verdict  as  that, 
although  the  court  would  have  been  obliged  to 
[ive  the  woman  a  verdict.  •  •  •  And  while 
n  the  main  the  court  thinks  the  amount  of  the 
verdict  is  excessive — it  is  more  than  it  shouN 
have  been— the  court  thinks  that  under  the  rul- 
ing of  the  Supreme  Court  a  matter  like  that 
is  exclusively  a  matter  for  the  jury;  that  the 
court  would  not  interfere  with  it.  •  *  ♦  I 
do  not  think  it  is  for  the  court  to  take  the  place 
or  the  jury  in  determining  the  amount  of  the 
award  that  should  be  awarded  to  her.  She 


f, 


asked  for  more  thsn  she  got  and  the  jury  were 
careful  in  their  deliberatlos  before  they  ren- 
dered their  verdict" 

That  the  granting  or  refusing  of  a  new 
trial  upon  the  ground  here  urged  Is  a  mat- 
ter within  the  dlscreUon  of  the  trial  court, 
with  vibUSi  discretion  tttis  court  will  not  in- 
terfere excc3)t  In  cases  of  plain  abuse  there- 
of. Is  too  well  settled  to  reanlre  dlscnsston 
at  this  time.  Eohler  v.  Falrhaven,  etc.,  Co., 
8  Wash.  462,  86  Paa  253.  681;  Wlnningham 
r.  Philbrick.  06  Wadi.  38, 106  Paa  144;  Syl- 
vester V.  Olson,  63  Wash.  285,  US  Pac.  176; 
Brown  V.  WaUa  Walla.  76  Wash.  670.  675, 
136  Pac.  1160;  Bernard  v.  Taklma.  141  Pac. 
1034.  Counsel  for  the  city  concede  this  to 
be  the  law,  but  Insist  that  the  remarks  of 
the  trial  judge  above  quoted  show  an  abuse 
of  discretion  on  his  part.  In  Uiat  he  reAised 
to  set  aside  ttie  verdict  and  grant  a  new  trial 
notwithstaiulliig  Us  expressed  (q>hilon  that 
the  verdict  was  excessive.  This  court  has 
consistently  adhered  to  the  doctrine  that  a 
trial  judge  is  not  reanired  to  grant  a  new 
trial  merely  because  he  entertains  a  view 
differing  from  that  ef  the  jury  as  to  what 
the  verdict  should  be.  Tacoma  v.  Taccoua 
Light  ft  Water  Co.,  17  Wash.  458,  60  Pac. 
65;  Suell  v.  Jones.  49  Wash.  682.  86  Pac  4 ; 
KIncald  V.  Walla  WaUa  Valley  Tractlim  Gou, 
57  Wash.  334. 106  Pac.  018,  136  Am.  St  Rep. 
9^;  In  re  Rentcn.  61  Wash.  830,  112  Pac 
348;  Franey  v.  Seattle  Tazicab  Co.,  141  Pac. 
800. 

Gonnsd  fbr  the  city  Insist  that  these  re- 
marks of  the  trial  Judge  bring  this  case  with- 
in the  rule  of  the  decisions  of  this  court  in 
Tacoma  v.  Taccana  Light  ft  Water  Co.,  16 
Wash.  288.  47  Pac.  738,  Clark  v.  Great 
Northern  By.  Co.,  37  Wash.  637,  79  Pac. 
1108,  2  Ann.  Cas.  760,  Cranford  v.  O'Shea, 
75  Wash.  33,  134  Fac  486,  and  Brown 
V.  Walla  Walla,  76  Wash.  670,  186  Pac. 
1166.  The  Tacoma  Case  was  overruled 
upon  rehearing  (17  Wash.  468,  GO  Pac. 
50).  Hie  Clark  due  does  seem  to  contain 
observations  of  the  court  lending  some  sup- 
port to  the  contentions  of  counsel  for  the 
city  here  made,  but  that  case,  as  noticed  In 
Be  Benton,  supra,  dealt  with  remarks  of  the 
trial  judge  which  Indicated  that  he  made  his 
ruling,  because  of  his  belief  that  he  lacked 
power  to  grant  a  new  trial  where  the  ver- 
dict was  contrary  to  the  weight  of  the  evi- 
dence. Referring  to  the  Clark  Case  and  also 
to  the  Cranford  and  Brown  Cftses  in  Franey 
T.  Seattle  Taxicab  Ca,  supra,  we  said: 

"Those  were  cases  where  the  trial  court 
thought  a  new  trial  should  be  granted,  but  that 
it  had  no  power  to  grant  a  new  trial.  But  we 
held  otherwise,  and  said  that  the  court  should 
have  exercised  its  judement  and  granted  a  nf>w 
trial ;  that  it  had  authority  so  to  do.  The 
granting  or  refusing  of  a  new  trial,  where  there 
is  conflicting  evidence,  is  discretionary  with  the 
trial  court.  The  mere  fact  that  the  judge's 
opinion  differs  from  the  opinion  of  the  jury  as 
expressed  by  the  verdict  does  not  necessarUy 
rctiuire  him  to  grant  a  new  triaL" 

Now,  looking  to  the  whole  of  the  learned 
trial  Judge's  remarks  In  this  case,  we  do  not 
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think  that  they  can  be  viewed  as  expressing 
an  opinion  on  his  port  that  be  lacked  power 
to  grant  a  new  trial  npon  the  sntund  here 
orsed.  It  Is  true  be  ej^tresaed  the  Tlew  that 
he  did  not  agree  with  thejnrron  tbeqaestlon 
of  the  amount  of  the  award  to  respondent 
Bnt  that  Is  not  of  itself  snffldent  to  require 
him  to  grant  a  new  trial.  Besides,  bis  clos- 
ing remark  that  "the  ixaj  were  careful  In 
their  deliberation  before  they  rendered  their 
verdict"  plainly  Indicates  that  the  trial  judge 
did  not  believe  that  the  amount  of  the  award 
was  "given  under  the  Influoice  of  passim  or 
prejudice,"  which  Is  an  element  of  this  stat- 
vtfoy  cause  fot  new  trlaL  Rem.  &  Bal. 
Code,  i  880,  snbd.  6.  We  conclude  that  the 
dl8creti<m  to  be  exercised  by  the  trial  court 
In  disposing  of  a  motion  for  new  trial  upon 
this  ground  was  not  abused  bi  this  case.  We 
may  add  ttut  a  review  of  the  evidence  as 
found  In  the  abstracts  leads  us  to  the  same 
coDclUBlfMi,  tUou^  counsel  for  the  dty  do 
not  argue  that  phase  of  the  case. 

IS]  Some  contention  Is  made  that  the  trial 
court  erred  In  refusing  to  open  the  case  for 
further  evidence  after  both  parties  had  rest- 
ed. The  Introduction  of  evidence  was  con- 
cluded, and  both  parties  rested  at  the  ad- 
joomment  trf  court  on  Friday  evening,  when 
the  cause  was  continued  for  argument  and 
Instructions  to  the  jury,  until  the  following 
Monday  mon^g.  At  the  opening  of  court 
on  Monday,  counsel  for  the  dty  stated  to  the 
court: 

"1  offer  to  prove  that  on  the  20th  day  of 
March,  or  thereabouts,  1914,  the  home  of  the 
plaintiff  herein  burned,  on  account  of  a  lamp 
explosion :  and  we  offer  this  for  the  purpose  of 
provinr  that  it  materially  affects  tbe  nervous 
condition  o0  this  plaintiff  at  the  present  time." 

nils  offer  was  refused  by  tbe  court  Tbe 
record  shows  nothing  else  whatever  in  the 
way  of  a  slu>wlng  by  counsel  fbr  the  dty 
then  made,  entitling  blm  to  the  privilege  ask- 
ed. The  court  was  dearly  warranted  in  re- 
fusing 'the  oBet  at  that  time,  fbr  want  of  a 
showing  that  the  offered  evidence  was  newly 
discovered  or  Its  Introdnction  inadvertently 
overlooked  before  tbe  dty  rested.  We  can- 
not say  from  the  record  before  us  that  tbe 
court  even  abused  Its  discretion  in  excluding 
tbe  offered  evidence  on  the  grounds  of  Its 
Immateriality,  should  sudi  be  regarded  as 
the  court's  (Mily  reason  for  its  exclusion. 

[4]  Some  ccmtentlon  is  made  that  the  court 
erred  in  refusing  to  pant  a  new  trial  <m  the 
ground  of  newly  discovered  evidence;  that 
being  one  of  the  grounds  stated  In  the  mo- 
tion. No  affidavit  or  evidence  of  any  nature 
Is  brought  here  by  bill  <tf  exception  or  state- 
ment of  facta  supporting  tbe  motion  on  this 
sround.  The  argument  of  counsel  proceeds 
upon  the  theory  that  affidavits  in  support 
of  this  ground  of  tbe  motion  wen  filed,  but 
tbey  are  not  made  of  record  in  such  manner 
as  to  show  that  the  trial  court  ever  saw 
them.  Hence  we  cannot  consider  them. 
Coogdon  T.  Aumlller,  78  Wash.  616,  140  Pac. 
912.   The  judgment  is  affirmed. 


GROW,G.  J.,  and  OOSEandCHADWTGK, 
JJ.,  concur. 

MORRIS,  J.  (concurring).  As  I  view  It 
tbe  verdict  of  a  Jury  as  to  the  amount  of 
damages  to  be  awarded  in  a  given  case  Is 
conduBlve,  unless  the  trial  Judge  Is  of  the 
opinion  that  the  amount  awarded  Is  clearly 
contrary  to  the  wdght  of  tbe  evidence.  In 
which  case  It  Is  his  duty  to  set  It  aside.  The 
trial  Judge  does  not  so  express  himself  In 
tbls  case,  but  merely  holds  that  In  his  jndg- 
ment,  the  verdict  is  excessive.  Before  a  ver- 
dict case  can  be  disturbed  by  us,  the  trial 
Judge  must  go  farther  and  Indicate  his  judg- 
ment that  the  verdict  is  not  only  excessive, 
but  contrary  to  the  weight  of  the  evidence. 
Having  failed  so  to  do  in  this  case,  the  ver- 
dict must  stand.  I  therefore  concur. 


REEVE  V.  NORTHERN  f  AC  RY.  CO. 
(Xo.  11957.) 
(Supreme  Court  of  Washlnston.  Nov.  16, 1914.1 

Masteb  and  Sesvaitt  (1  180*}— Injubies  to 
SeKVANT— RaiLBOADS— EUFLOTXKS*  ItlABVJ 

iTTf  Act— "Negligence." 

Federal  Employers*  Liability  Act,  April  22. 
1908,  35  Stat  65,  c.  149,  |  1  (U.  8.  Comp.  St. 
1913,  g  8667),  provides  that  any  carrier  engaged 
in  interstate  commerce  shall  be  liable  to  any  em- 
ployfi  injured  by  such  carrier  in  such  commerce, 
from  negligence  of  any  of  the  officers,  agents,  or 
employ^  Beld,  tbat  tbe  word  "negligence" 
was  limited  to  negligence  of  officers,  agents,  or 
coemployes  while  in  tbe  performance  of  their 
duties,  and  audi  a  carrier  was  not  liable  to  an 
employ^  for  injuries  sustained  by  being  pushed 
out  of  a  baggage  car  door  by  two  other  fellow 
servants  wrestling  in  the  car. 

[EM.  Note.— For  other  cases,  see  Mastpr  nnd 
Servant  Cent  Dig.  {{  809-8^,  S63-3(;S ;  Dee. 
Dig,  1 180.* 

For  other  deflnitlons,  see  Words  and  Phrases. 
First  and  Second  Series,  Negligence.] 

Department  2.  Ai^>eal  from  Superior 
Court  I^lng  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  Mike  Reeve  against  the  Northern 
Fadflc  Railway  Company.  Judgment  for 
defendant  and  plaintiff  appeals.  Affirmed. 

Geo.  B.  Cole  and  John  Wesley  Dolby,  both 
of  Seattle,  for  appellant   C.  H.  Winders,  of 

Seattle,  for  respondent. 

FDIiLERTON,  J.  The  appellant  was  In 
the  employment  of  tbe  respondent  as  a  la- 
borer, his  specific  duties  being  to  assist  in 
supplying  the  respondent's  baggage,  mail, 
and  other  cars  with  water  and  fuel,  and  to 
aid  otherwise  In  fitting  them  for  service  on 
the  respondent's  railway.  On  the  evening  of 
June  23,  19ll.  the  appellant  and  another 
employ^  of  the  respondent,  after  performing 
their  duties  with  respect  to  certain  cars,  en- 
tered a  baggage  car  of  the  respondent  In 
which  was  a  third  employe.  On  entering 
the  baggage  car  the  api>ellant  sat  down  on  the 
floor  In  the  door  of  the  car,  with  his  feet 
outside  of  the  door  resting  on  the  Iron  steps 
or  stirrups  which  bung  below  the  floor. 
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While  so  sittlDg  the  other  employes  began 
wrestling  or  scuffling  In  the  body  of  the  car, 
and  while  so  engaged,  whether  intentlonaUy 
so  or  not  the  evidence  does  not  disclose, 
one  of  them  brushed  against,  or  pushed 
against,  the  appellant,  causing  him  to  fall 
to  the  ground  below.  In  the  fall  the  appel- 
lant received  severe  and  lasting  injuries, 
fracturing  the  radius  and  ulna  and  dislo- 
cating the  wrist  of  his  right  arm.  The  re- 
spondent Is  a  common  carrier  by  railroad  of 
interstate  commerce,  and  it  is  conceded  in 
the  record  that  the  respondent  was  employed 
by  "such  carrier  in  such  commerce,"  within 
the  meaning  of  the  act  of  Congress  of  April 
22,  1908,  commonly  known  as  the  Employ- 
ers' Liability  Act  35  Stat  65,  c.  149  (U.  S. 
Comp.  St  1913,  SB  8657-8665).  This  action 
waa  instituted  by  the  appellant  under  the 
prorisiona  of  the  statute  above  cited  to 
recover  in  damages  for  the  injuries  suffered. 
The  cause  was  tried  before  the  court  sitting 
without  a  Jury,  and  resulted  In  a  Judgment 
of  dismissal. 

la  this  court  the  appellant  relies  upon  the 
first  section  of  the  statute,  which  provides 
that  any  common  carrier  by  railroad,  while 
engaged  in  commerce  between  any  of  the  sev- 
eral states,  shall  be  UaUe  in  damages  to  any 
person  suffering  injury  while  he  Is  employed 
by  such  carrier  in  such  commerce,  resulting 
In  whole  or  In  part  from  ue^lgence  of  any 
of  the  officers,  agents,  or  employtia  of  such 
carrier.  He  az^es  that  the  act  of  his  co- 
mployfi  In  poshing  him  from  the  car  door 
was  an  act  of  negligence  within  the  contem- 
plation of  the  statute  <dted,  and,  since  the 
act  resulted  in  his  Injury  while  he  was  in 
the  carrier's  esajfloj,  the  carrier  is  liable  to 
answer  for  the  injury.  Bead  literally,  and 
without  consideration  of  its  object  and  pur- 
pose, the  statute  relied'  upon  wotUd  seem 
broad  enough  to  create  Uabliit7  on  the  part 
of  the  carrier  under  circumstances  anch  as 
ore  here  shown.  But  we  cannot  think  It 
subject  to  m&i  a  literal  construction.  To 
those  acquainted  with  the  Ustory  at  the  law 
on  the  subject  of  actions  for  personal  In- 
juries^ It  is  apparent  that  the  primary  pur- 
pose of  the  statute  was  to  permit  a  recovery 
In  that  class  of  cases  where  the  right  would 
be  otherwise  defeated  under  the  common- 
law  doctrine  of  fellow  servant  Its  purpose 
was  not  to  render  the  carrier  liable  in  all 
Instances,  and  under  all  circumstances, 
where  one  employe  of  a  carrier  is  injured 
by  the  careless  and  negligent  acts  of  another. 
It  is  not  enough  that  the  negligent  act  caus- 
ing the  injury  occur  during  the  existence  of 
the  employment,  nor  is  it  enough  that  it 
occur  during  the  hours  the  employ^  are  re- 
quired to  be  on  duty.  To  render  the  carrier 
liable  the  negligent  act  must  occur  while 
the  employes  are  doing  some  act  required  in 
the  prosecution  of  the  carrier's  business. 

"For  the  employer  to  be  held  liable,  in  dam- 
ages, for  an  injury  to  an  employ^,  the  injury 


must  not  only  arise  out  of^  but  it  must  also  oc- 
cur 'in  the  course  of  tiie  employment  It  tha 
employ^,  instead  of  attending  to  the  businesB  of 
the  employer,  at  the  time  of  the  injury,  was  en- 
gaged upon  some  business  of  bis  own,  or  if  tfae 
work  done  by  bim  waa  ontside  the  scope  of  hia 
employment,  and  aa  a  result  of  the  performance 
of  such  ontside  duties  he  was  injured,  then  the 
employer  is  not  responsible,  for  in  the  perform- 
ance of  such  duties  the  relation  of  employer  and 
employ^  did  not  exist,  since  he  was  not  employed 
to  perform  any  such  service.  And  not  only  is  an 
employ^  himself  precluded  from  recovermg  for 
an  injury,  where  he  had  voluntarily  abandoned 
the  service  of  his  employer  and  engaged  himself 
upon  some  independent  business,  but  his  employ- 
er is  not  responsible  for  any  injury  ttiat  he 
may  occasion  other  employes  .while  so  engaged 
upon  such  outside  business,  or  to  render  the  em- 
ployer liable  for  injuries  caused  by  his  employes, 
the  act  that  caused  the  injury  must  have  been 
done  in  the  scope  of  the  employd's  duties  for 
the  employer.  •  •  • "  White's  Personal  In- 
juries on  Railroads,  S  227. 

It  remains  to  inquire  whether  the  Injury 
here  suffered  by  the  appellant  waa  tiie  result 
of  a  negligrait  act  of  a  fellow  employ^  com- 
mitted while  he  was  in  the  prosecution  of  the 
employer's  business.  Clearly  it  was  not,  and 
is  not  so  claimed  by  the  appellant.  The  lia- 
bility Is  rested  on  the  broad  wording  of  the 
statute  which,  aa  we  say,  was  not  Intended 
to  cover  nei^lgent  acts  of  an  employ^  in  no 
way  connected  with  the  business  the  prose- 
cution of  which  he  waa  employed  to  aid. 

The  Judgment  is  affirmed. 

OBOW,  G.  J.,  and  PABKJB^  MOUNT,  and 
MOBBIS,  JJ.,  concur. 


PAUL  T,  KOHLEB  ft  OHASB.    (No.  11882.) 

(Supreme  Court  of  Washingtixu   Nov.  16. 
1014.) 

1.  AcooBD  AND  Satisfaction  (i  4*)  —  Cou- 

FBOHISB  AND  SBTTLEMBNT  (|  13*)— FoBU  OF 
AoaEEMBnT—OONDXTIOKS. 

Defendant's  manager  offered  $500  as  a  pay- 

ment  of  the  balance  due  on  the  account  of 
plaintiff's  assignor.  The  latter's  representativa 
accepted  the  money,  agreeing  to  submit  the  mat- 
ter to  his  principals,  and  wrote  a  receipt  for 
the  amount  "on  account."  This  defendant's  man- 
ager* declined  to  accept,  wanting  a  receipt  in 
full,  but  this  being  declined,  accepted  the  one 
offered,  with  the  addition,  after  the  words  "on 
account,"  "without  prejudice,"  and  subsequent 
letters  between  the  parties  showed  that  the  mat- 
ter had  not  been  fully  adjusted.  Mdd  InsufB- 
cient  to  cetabllsh  a  claim  of  accord  and  satia- 
factioo. 

[Ed.  Kot&— For  other  cases,  see  Accord  and 
Satisfaction.  Cent.  Dig.  M  82-39;  Dec  Dig.  } 
4:*  Compromise  and  Settlement,  Cent.  Dig.  | 
70;  Dec.  Dig.  I  13.*] 

2.  Limitation  of  Actions  (|  46*)— Obuqa- 
TioN  —  CuEATion  —  SruTiNa  of  Lihita- 

TIONS. 

Where  defendant,  in  taking  over  a  musio 
business  of  another,  sf^reed  to  take  and  sell  cer- 
tain pianos  in  the  latter's  possession  belonging 
to  plaintiff's  assignor,  and  to  pay  for  them  when 
sold,  defendant's  obligation  to  pay  did  not  arise 
so  aa  to  start  the  statute  of  limitations  in  mo- 
tion as  against  its  obligation  to  pay  plfdntifTs 
assignor,  until  the  pianos  were  sold. 

[Kd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  fi|  240-253;  Dec.  Dig.  | 
46.*1 
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1  LncRATXcnr  or  Aonom  (SI  182.  195,  197^ 

— Pbisuhptions. 
Courts  will  not  indulge  Id  any  presomp- 
tiuus  in  favor  of  the  statute  of  UmitaaoDa,  but 
the  bar  must  clearly  appear  od  the  face  of  the 
complaint,  or  it  must  be  clearly  pleaded  and 
proTcn  by  a  preponderance  of  the  evidence,  be- 
fore it  wUI  be  sustained  as  a  defense. 

[Ed.  Note. — For  otbef  cases,  see  Limitation 
of  Actiona,  Cent.  Dig.  »  676-680.  6^.  ^5, 
705,  7U-7ie.  72a-72C;  Dec.  Dig.  «  182,  195, 
197,»1 

Department  2.  Appeal  from  Snperior 
Court,  King  County;  Kenneth  Maoklntosh, 
Jodge. 

Action  by  Frank  A.  Paul  against  Kohler 
&  Chase,  a  corporation.  Judgment  for  plain- 
tifif,  and  defendant  appeals.  Affirmed. 

Leopold  M.  Stem,  of  Seattle  (J.  W.  Rus- 
of  Seattle,  of  counsel),  for  appellant 
Hastings  &  Stedman  and  Frank  A.  Paul,  all 
of  Seattle,  for  respondent 

PULLERTON,  J.  In  1904  Cloogh  &  War- 
ren, doing  business  at  Adrian,  Mich.,  consign- 
ed to  H.  &  H.  Chesbro,  at  Seattle,  Wash.,  a 
anmber  of  pfanoa  to  be  sold  on  commission. 
The  pianos  were  listed  to  the  Chesbros  at 
fixed  prices,  and  the  profit  of  the  Chesbros 
was  to  be  the  difference  between  the  list 
price  of  the  pianos  and  the  excess  sum  at 
which  they  should  be  sererally  sold.  On 
November  19,  1904,  H.  &  H.  Chesbro  sold 
their  business  to  the  appellant,  Kohler  & 
Chase,  a  corporation,  having  its  principal 
place  of  business  at  San  Francisco.  At  the 
time  of  the  sale  H.  &  H.  Chesbro  were  In- 
debted to  Clough  &  Warren  In  the  sum  of 
¥1,050,  and  had  on  hand  some  nine  pianos, 
li^ed  to  them  at  the  aggregate  price  of  $1,- 
0al30,  ot  which  no  disposition  had  then  been 
made.  As  a  part  of  the  purchase  price  of 
the  business,  Kohler  &  Chase  agreed  to  pay 
the  Indebtedness  to  Clough  &  Warren,  and  to 
take  orer  and  account  to  that  firm  for  the 
pianos  belonging  to  it  which  were  then  In  the 
hands  of  the  Chesbros.  It  seems  that  Clough 
&  Warren  had  been  dealing  on  similar  terms 
vlth  a  certain  J.  A  Harvey,  who  resided  in 
and  was  doing  business  in  the  state  of  Cali- 
fornia, and  whose  business  Kohler  &  Chase 
had  Ulcewlse  purchased.  In  this  purchase, 
they  also  received  certain  pianos  which 
Oougb  &  Warren  had  consigned  to  Harvey 
to  be  sold  on  commission,  tieaming  of  the 
puichaBes,  Clough  &  Warren  wrote  Kohler 
k  Chase  making  inquiry  concerning  the  con- 
fdgued  pianos,  and,  under  date  of  December 
S,  1904,  received  an  answer  containing  the 
following; 

"We  are  In  receipt  of  your  favor  of  the  81st 
nit  making  inquiries  concerning  J.  A.  Harvey's 
■todL  Yon  gave  os  a  list  of  your  pianos  and 
prices  wiQi  option  to  pay  for  th«n  when  sold  or 
to  pay  less  cash  dlsconnt.  We  concluded  to 
hold  them  on  sale  and  p^  for  them  when  sold. 
•  •  •  Regarding  the  Seattle  stock  will  say 
uiat  we  will  take  that  upon  the  same  omditicai 
tut  we  took  the  Harvey  stock,  otherwise  we 
would  want  noUdng  to  do  with  it  •  •  *  " 


The  reply  to  this  letter  does  not  appear 
in  tiie  record,  altboujfh  It  Is  agreed  that  a 
reply  was  mailed  and  lecelTed,  and  was,  In 
substance,  an  acceptance  of  the  inoposltion. 
The  planoa  Included  in  the  purchase  ot  the 
Harvey  stock  were  afterwards  settled  for  by 
tihe  payment  of  a  fixed  sum,  amounting  to 
some  10  per  cent  less  tlian  the  list  prices 
ot  the  planoB.  Differences  subsequently 
arose  between  the  parties  as  to  the  amount 
due  aa  the  pianos  xeoetved  In  the  Seattle  pur* 
chase,  and  ttie  claim  was  placed  Clough 
&  Wanen  In  the  hands  of  a  San  Fiandsco 
attorney  for  collection.  During  the  negotia- 
tions between  the  attorney's  r^resentatlve 
and  Kobler  &  Chase,  $500  waa  paid  on  the 
purchase  price,  and  tbe  following  receipt 


"San  Francisco,  March  16,  1909. 
"Beeelvsd  from  Kohler  ft  Chase  five  hundred 
dollars  on  act  without  prejudice.    H.  S.  B. 

"Clough  ft  Warren, 
"By  H.  S.  Schaertzer, 
"$600.00.  K." 

On  October  19,  1912,  Clough  St  Warren  as- 
signed the  account  to  the  respondeat,  Frank 
A.  Paul,  who  began  the  present  action  to 
recover  the  difference  between  the  list  price 
of  tbe  pianos  and  the  amount  aclmowledged 
to  have  been  paid  tbereon  by  the  receipt 
above  set  forth.  Kobler  ft  Chase  set  up  two 
afilrmatlTe  defenses:  First,  an  accord  and 
satisfaction  of  the  account;  and,  second,  the 
statute  of  limitations  of  the  state  of  Cali- 
fornia. The  trial  court  allowed  a  recovery 
for  the  list  price  of  the  pianos,  lees  the  pay- 
ment shown  by  the  receipt  From  the  judg- 
ment entered  KolUer  ft  Chase  appeaL 

[1]  At  the  time  of  the  payment  of  the  mon- 
ey evidenced  by  the  receipt  the  appellant's 
accounts  were  In  a  somewhat  chaotic  con- 
dition, owing  to  the  fact  that  a  great  part  of 
their  account  books  bad  been  destroyed  by 
fire.  H.  S.  BIpley  was  acting  as  the  repre- 
sentative of  the  attorney  holding  the  ac- 
count, and  he  spent  considerable  time  with 
the  manager  of  the  appellant,  endeavoring  to 
adjust  the  differences.  The  representative 
of  the  attorney  was  dalmlng  the  full  amount 
of  the  list  price  ot  the  pianos,  while  tihe  ap- 
pellant's manager  was  contending  there  was 
not  so  much  due.  Finally  the  manager  of- 
fered $600  as  a  payment  of  the  balance  due 
on  the  account  The  representative  accept- 
ed the  money,  agreeing  to  submit  the  mat- 
ter to  his  principals.  The  representative 
wrote  the  receipt  above  set  forth  leaving  out 
the  words  "without  prejudice."  The  manager 
declined  to  tLceept  it  as  written,  wanting  a 
receipt  In  full.  A  compromise  was  then 
mads  by  the  ins^tton  of  the  words  quoted. 
It  18  this  transaction  tbat  la  thought  to  con- 
stttote  an  accord  and  satlsfiuition.  But  we 
agree  with  the  trial  conrt  that  it  does  not 
Jostl^  that  conclusion.^  There  was  clearly 
no  agreonent  on  the  part  of  Ripley  to  ac- 
cept  the  sum  paid  as  being  In  full  for  the 
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debt  Had  It  been  so  Intended  nnqnestioD- 
ably  tbe  words  "In  full"  would  have  been 
written  In  the  receipt.  Instead  of  tbe  words 
used,  whea  tbe  manager  refused  to  accept  it 
as  originally  presented.  It  la  a  deduction 
more  satisfactory  to  our  minds  that  the  man- 
ager thought  tbe  words  "on  account"  would 
be  an  admission  of  a  balance  due,  whereas 
he  wished  to  be  left  In  a  position  to  c<m- 
test  the  question,  shonld  tbe  principals  claim 
a  balance.  That  tbe  manager  did  not  under- 
stand that  the  account  was  finally  adjusted 
by  the  payment  of  tbe  $600  la  also  sbown  by 
his  subaequ^t  letters.  Under  date  <it  June 
4. 1910,  less  than  three  montba  after  the  pay- 
meatt  he  wrote  tbe  attorn^  a  letter  otmomi- 
Ing  the  matter.  In  which  be  stated  the  ac- 
count between  the  appellant  and  Clooi^  A 
Warren  aa  be  nnderstood  It,  aaylng  that  It 
was  "our  earnest  desire  to  have  tbe  acnmnt 
straightened  and  settled  as  soon  as  possible." 
Again,  on  June  80,  1910,  he  wrote  OioryCh  & 
Warren,  saying  that  the  i^pellant  did  not 
wish  to  avoid  paying  what  it  owed,  but  first 
wanted  to  know  Uutt  It  owed  it ;  and,  after 
detailing  certain  methods  that  had  beat 
adfVted  by  the  appellant  to  ascwtain  the 
status  of  tbe  obligattcm,  used  tbla  language: 
"This  method  will  give  us,  we  hope,  complete 
details  that  will  enable  us  to  establlBh  tbe  bal- 
ance owing  and  the  amouct  now  accrued  and 
payable,  and,  as  far  as  Seattle  is  conoenMd* 
settle  the  controversy  for  all  tiine." 

Clearly,  if  tbe  appellant's  manager  bad 
understood  that  the  controversy  had  he&x  set- 
tled by  the  transactions  surrounding  tbe  giv- 
ing of  tbe  receipt,  be  would  not  at  these 
times  have  spoken  of  it  as  unsettled. 

The  second  cont^tlon  is  that  tbe  ri^t 
of  action  is  barred  by  the  statute  of  liml- 
tetlons  of  tbe  stete  of  California.  There  Is 
a  controversy  between  the  parties  respect- 
ing tbe  place  of  contract,  and  the  status  of 
tbe  pleadings  respecting  the  plea  of  the  stat- 
ute of  limitations  set  forth  in  the  answer. 
These  we  shall  not  consider  further  than  to 
say  that  we  shall  assume  that  the  contract 
of  sale  of  the  pianos  was  made  In  the  stete 
of  California,  and  tliat  there  was  no  such 
denial  in  the  reply  of  tbe  respondent  to  the 
plea  of  the  stetute  as  to  put  the  appellant 
upon  Its  proofs. 

[2]  But,  in  so  assuming,  we  cannot  agree 
with  the  appellant  that  there,  is  sufficient  in 
the  record  to  show  a  bar  of  the  action.  It 
will  be  remembered  ttiat  by  the  contract,  as 
evidenced  by  the  letter  of  the  appellant  to 
tbe  respondent  of  December  5,  1004,  from 
which  we  have  quoted,  and  tbe  reply  there* 
to  by  the  respondent,  conceded  to  have  been 
an  assent  to  tbe  terms  proposed,  the  appel- 
lant ofFered  to  teke  tbe  stock  of  pianos  in 
question  <m  the  same  terms  it  bad  consent- 
ed to  take  the  J.  A.  Harv^  stock;  that  is 


to  say,  it  would  "hold  them  oa  sale  and  pay 
for  them  when  sold."  An  obligation  did  not 
therefore  arise  under  tliis  contract  Immedi- 
ately, BO  as  to  set  at  once  tbe  stetute  of  lim- 
itations in  motion.  It  could  arise  only  after 
tbe  pianos  were  sold,  as  It  was  at  that  time 
only  that  the  appellant's  obligation  to  pay 
for  them  arose.  As  to  when  they  were  sold 
there  Is  no  proof  in  the  record,  further  than 
might  arise  from  the  fact  that  the  parties 
were  dealing  on  that  basis  at  the  time  tbe 
$600  payment  was  made;  namely,  March  IS, 
1809.  But  tbe  limitation  of  the  statute  had 
not  expired  brtween  that  date  and  tbe  date 
of  the  commencement  of  the  action. 

[I]  While  the  plea  of  the  statute  of  limita- 
tion la  not  now  regarded  by  the  courts  with 
the  disfavor  with  which  it  was  once  regard- 
ed, still  the  courts  will  not  now  indulge  In 
any  presumptions  in  ite  favor.  The  bar  must 
clearly  appear  on  the  face  of  the  complaint, 
or  It  must  be  clearly  pleaded  and  proven 
by  a  preponderance  of  tiie  evidence  that  tbe 
bar  exists,  before  it  will  be  recognized  as  a 
defense  to  an  actitm. 

In  reaching  the  foregtdng  c(»icluslon,  we 
have  not  overlooked  tbe  appdlanf  s  conten- 
tion to  tbe  effect  that  tbe  sale  of  tbe  so- 
called  Harv^  pianos  was  made  for  a  limip 
sum  at  a  discount,  and  ite  argument  based 
tbsncai  to  tbe  effect  tbat  tbla  sale,  since  it 
was  made  on  the  same  conditions,  must  be 
held  to  be  a  sale  tbr  a  lump  sum  wlQi  the 
same  discount  But,  as  we  read  the  record, 
the  facte  do  not  jnstli^  this  claim.  Undoubt- 
edly the  pianos  received  from  Harvey  were 
finally  sold  to  tiie  appelant  for  a  lump  sum 
with  a  discount,  bat  tbla  was  not  In  accord- 
ance with  tlie  original  agreement  of  the  par- 
ties. In  the  lett»  ot  Clough  ft  Warren  in 
which  the  Harvey  pianos  were  listed  to  tbe 
appelant,  the  app^luit  was  given  tbe  option 
to  take  them  at  the  list  prices  and  pay  toT 
than  when  sold,  or  to  take  them  for  cash 
with  a  discount  But  by'  tbe  letter  quoted 
appellant  accepted  tbe  first  pr^KMiUon,  and 
in  tiie  same  letter  offered  to  take  tbe  Seat- 
tie  stock  on  the  aame  condition.  These  terms 
Clough  ft  Warren  accepted.  Clearly  it  was 
the  contract  aa  then  accepted  which  ccmtrol- 
led  the  sale  of  the  Seattle  titock,  not  the  Hai^ 
vey  contract  as  subsequmtl;  modified- 

Some  question  is  made  concerning  tbe  suf- 
ficiency of  the  assignment  of  the  account 
from  Olougjb  ft  Warren  to  tbe  re^ndent, 
and  as  to  tike  ci^tacity  of  Clough  &  Warren 
to  make  the  assignment  But  as  to  tbese 
questions  wb  think  tiiere  can  be  no  reason- 
able cause  f<nr  doubt,  and  ahall  not  spedally 
review  the  proofs  thereon. 

The  judgment  Is  affirmed. 

CROW,  a  J.,  and  MOUNT,  PABEBB,  and 
MOBBIS,  JJ.,  concur. 
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MAT  GREEK  LOGGING  CO.  t.  PACIFIC 
COAST  CASUALTY  CO.    (No.  11854.) 

{Supreme  Court  of  WasfaiBston.    Not.  17, 
1814.) 

IXSUKANCS  (I  435*)— RiBK— ElCPLOTKBS'  liU.- 
BILirr  INSUBANCK.  , 
A  i>olic7  insuring  a  logging  company,  which 
in  accordance  with  the  usual  custom  deducted 
a  boBpitat  fee  from  the  pa;  of  its  employes  and 
furnished  them  with  siugical  and  hospital  fa- 
cilities, against  damages  for  injuries  acciden- 
tally saffered  b;  an  employ^  does  not  insure 
against  damages  recovered  by  an  employ^  from 
the  malpractKe  of  a  company  surgeon,  eape- 
cially  where  the  liability  of  tiw  company  for 
such  damages  was  based  upon  the  contract  of 
employment. 

[Ed.  Note.— For  other  ease*,  see  Iiwonuiea, 
Cent.  Dig.  I  1144 ;  Dec.  DigTl  485.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  MltcheU  OUUam,  Jndge. 

Action  by  the  May  Creek  (Logging  Company 
against  tbe  Padflc  Coast  Casualty  Company. 
Jndgment  for  th*  defosdantt  and  idiUntlff 
aniieala.  Affirmed. 

Qea  D.  Bmexy,  aC  Seattle,  for  appellant 
Peters  ft  Pow^  of  Seattle,  for  respondent 

FULUSBTON,  J.  The  appellant,  a  logging 
company  engaged  In  the  general  logging  bus- 
iness, brought  this  action  against  the  respond- 
ent, a  aorety  company,  to  reoorer  vpon  a  pol- 
icy of  Insurance  issned  to  it  by  the  respond- 
ent, Indemnifying  it  against  certain  defined 
losses.  A  demurrer  to  the  appellants  com- 
plaint was  interposed  by  tfie  surety  company 
whldi  tlie  trial  court  sustained.  The  appel- 
lant dected  to  stand  c»  the  complaint  and 
a  Jodgmoit  of  dltmlasal  with  prejudice  was 
entered  against  It  This  appeal  followed. 

In  Qie  complaint  It  Is  aUeged  tlmt  the  re- 
qwndent  for  ralne  recelTed,  executed  Its  cer^ 
tain  policy  of  Insnranoe  to  the  appellant, 
wherein  and  whereby  It  Insured  the  appellant 
against  loss  and  expense  arising  from  claims 
or  damages  on  account  of  bodily  Injury  acci- 
dentally suffered,  or  alleged  to  hare  been  suf- 
fered, during  the  period  of  such  policy  by  any 
onploy^  of  the  insured,  by  reason  of  the  pros- 
ecution of  the  work  described  In  the  policy, 
to  wit  the  general  logging  operations  of  the 
appellant,  "and  the  various  departments 
thereof,  and  dependent  and  connected  opera- 
tions and  parts  thereof;"  that  it  was  general- 
ly customary  and  usual  for  all  logging  compa- 
nies and  persons  engaged  In  the  logging  busi- 
ness to  collect  from  each  of  th^  employes  a 
fee  of  91  per  month,  and  in  consideration 
thereof  to  furnish  and  provide  medicines  and 
suitable  medical  and  surgical  treatment  hos- 
pital attendance  and  care,  for  a  period  not 
exceeding  six  months  to  any  such  employ^ 
who  should  become  side  or  Injured  while  In 
the  course  of  his  employment  all  of  which 
the  respondent  well  knew  when  It  Issued  Its 
policy  of  Insurance  to  the  appellant ;  that  the 
appellant  bad  In  its  employ  one  Klodek,  from 
whom  it  had  ooUected  such  fee;  that  Klodek 


wtm  injured  wUle  In  the  course  of  bis  em- 
ployment, and  by  reason  thereof  required 
medical  and  surgical  treatnjent  and  h<»];Atal 
attentloti  and  care ;  that  the  appellant  at  once 
furnished  him  with  surgical  attention  and 
hospital  attrition,  as  was  Its  duty,  employing 
a  certain  named  physician  and  surgeon  for 
that  purpose,  and  that  such  surgeon  under- 
took the  treatment  of  the  Injury,  but  treated 
it  so  unsklUfully  and  n^llgently  that  Klodek 
was  permanently  crippled  and  Injured  to  his 
damage;  that  Klodek- commenced  an  action 
against  the  appellant  for  damages  arising  out 
of  such  unskillful  treatment ;  that  the  appel- 
lant tendered  the  defense  of  the  action  to  the 
respondent  In  accordance  with  the  provisions 
of  the  policy ;  that  the  respondent  refused  to 
undertake  tihe  defense  of  the  action ;  that  the 
appellant  thereupon  defended  the  action  it- 
self, but  unsuccessfully,  and  Judgment  went 
against  It  therein  for  the  sum  of  $4,500.  with 
costs ;  that  it  appealed  from  the  Judgment  to 
the  Siq»Teme  Court  of  the  state  of  Washing- 
ton, where  the  Judgment  was  affirmed ;  that 
it  afterwards  satisfied  the  Judgment  paying 
thereon  the  sum  of  $4356.85 ;  that  It  expend- 
ed in  attorneys  fees,  witness  fees,  and  other 
necessary  expense  in  defending  the  action  the 
sum  of  $1,000.  The  prayer  of  the  complaint 
is  for  the  sums  so  paid  with  interest  Attadi- 
ed  to  the  complaint  Is  a  copy  of  the  complaint 
in  the  action  brouE^t  by  Klodek  against  the 
appellant  Zn  that  complaint  Klod^  alleg- 
ed a  spedflc  agreement  entered  Into  between 
himself  and  the  appellant  at  the  time  he  was 
employed  by  the  appellant  by  which  the  ap- 
pellant agreed,  In  consideration  of  the  fee  de- 
ducted, and  without  farther  expense  to  him, 
to  furnish  him,  In  case  he  should  be  Injured, 
"with  tbe  services  of  a  suitable  surgeon  and 
skilled  physician  and  surgeon  to  attend  and 
treat  him  until  his  recovery  therefrom,  and 
likewise  provide  for  him,  without  further  or 
other  cost  to  him,  a  suitable  and  proper  hos- 
pital, wherein  he  should  be  k^t  and  cared 
for  until  his  recovery  from  such  Injuries. 
*  *  *  A  reference  to  tbe  opinion  of  this 
court  on  the  appeal  shows  also  that  the  recov- 
ery was  bad  on  ^jtedal  conteact  to  famish 
medical  and  surgical  services. 

The  trial  court  sustained  the  demurrer  on 
the  ground  tiiat  tba  loss  suffered  by  tbe  appel- 
lant was  not  a  loss  covered  by  the  conditions 
of  the  policy.  This  conclusion  we  thick  la 
the  only  conclusion  that  can  be  properly 
drawn  from  tbe  facts  shown  by  the  record. 
The  req>ondent'8  liability  ot  course  depends 
upon  the  oonditltMu  of  its  policy.  If  it  has 
thereby  undertaken  to  answer  for  losses  aris- 
ing from  claims  of  damages  on  account  of 
the  negligent  fiiUare  ot  the  appellant  to  per- 
form a  oedal  omtract  wherein  it  undertook 
to  famish  an  empl<v£  with  bospltal,  medical, 
and  surgical  services,  thai  it  Is  liable  to  an- 
swer to  the  suit  of  the  appellant,  other- 
wise not   We  cannot  think  the  policy  bears 
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tills  Interpretation.  It  pnxporta  to  coYCff  tmly 
losses  arising  from  dainu  of  damages  by 
the  appellaat*8  employte  on  account  of  acci- 
dental injuries  suffered  by  the  emptorte  while 
in  the  prosecnUon  of  the  aiqpellant*B  logsAng 
business,  and  the  d^rtments  depraduit 
upon  and  die  operations  connected  tiberewlth. 
Hospital,  medical,  and  surgical  serrlces  are 
no  part  ot  the  logelng  operatioos,  and  the 
injured  employ^  while  In  the  hospital  was 
performing  no  service  connected  wltb  the  ap- 
pellant's logging  business.  And  while  the 
appellant  alleges  that  it  1>  the  custom  oC  log- 
ging companies  to  deduct  a  hospital  tee  team 
the  wages  of  each  of  Its  several  emplojrfis,  and 
use  the  f ee  In  tbe  payment  of  services  to  be 
rendered  such  employes  as  become  sick  or 
Injured  and  that  the  respondent  knew  of  this 
custom,  we  cannot  think  the  facts  in  any  way 
alter  or  modify  the  terms  of  the  insurance. 
Aside  from  the  fact  that  tba  recovery  was 
had  upon  a  spedflc  contract,  and  not  upon 
the  custom,  the  insurance  is  only  against 
losses  arising  turn  negligence  in  the  logging 
operations,  not  from  losses  arising  from  neg- 
ligence in  the  maintenance  of  tbe  hospltaL 
But  argument  can  hardly  make  the  point 
more  plain.  We  are  clear  that  the  judgment 
is  right  and  should  be  afflnned.  It  la  bo  or- 
dered. 

CBOW,  0.  J.,  and  PABKBB,  MOUNT,  and 
MOBRIS,  JJ.,  concur. 


BAVABIA  INV.  CO.  v.  WASHINGTON 
BBIOK,  LIME  &  SEWEB  PIPB 
CO,   (No.  11598.) 

(Supreme  Court  of  Washington.  Nov. 
1914.) 

1.  CONTBAOTO  (I  284*)— BtrnjnNO  GOHTKACTS 

— Cebtzsioatb  or  Abohzikot. 

Where  tbe  parties  to  a  building  contract 
agree  that  the  architect  shall  determine  differenc- 
es, his  detennination  Is  conclusive,  In  the  ab- 
sence of  fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  «  1292-1302,  1308-1310,  1312-1316, 
132&<1338,  1340-1342,  1344r-1346.  1350,  1351; 
Dec  Dig/I  284.*] 

2.  GONTRAOTB  (|  284*)— BuXLOraO  OOHTB&CrS 

— Cebtifioatb  of  Abchitect. 

Where  a  building  contract  provided  that 
the  architect  should  determine  whether  the  work 
was  done  according  to  specificationB,  eta,  and 
that  either  party,  if  dissatisfied  with  his  deter- 
mination, might  appeal  to  arbitratars,  tiie  ar- 
chitect's determination  is  conclusive,  unless 
Bucb  an  appeal  is  duly  taken. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  1292-1302,  1308-1310,  1312-1316, 
1326-1338,  1340-1342,  1344-1S40,  ISGO,  13S1; 
Dec.  Dig/S  284.*] 

8.  CONTBACTS  i%  290*)— BUILDIHe  OOZTTRaOV— 

Pebfobuakck— CsBTmcAn  of  ASOHIXBCr— 
Waivbb. 

Id  an  action  for  damages  for  l»!each  of  a 
building  contract,  plaintUTs  Introduction  in 
chief  of  evidence  that  the  architect's  certificate, 
npoQ  which  he  relied,  was  not  procured  through 
fraud  or  mistake  does  not  waive  the  concluaive- 
ness  of  the  certificate,  where  defendant  attacked 


it  OD  those  grouads,  as  such  evidence  must  in 
any  event  have  been  introduced  in  r^ttal  to 

support  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  1317;  Dea  Dig.  |  290.*] 

4.  CoNTBACTs  S22*)— AonoNB— BuBDBir  or 

Pboof. 

.  Where  a  building  contract  made  the  archi- 
tect's certificate  conclnsive,  a  party  attacking 
it  on  tbe  ground  of  fraud  or  mistake  has  the 
burden  of  proof.  ^ 

[Ed,  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §S  1306, 1307,  1339,  i347. 1348,  14651 
1492,  1534-1542,  1754,  1768,  1772,  1801.  18M! 
1804r-1808,  1815, 1816  ;  Dea  Dig.  |  822.*] 

5.  CoNTBACTs  (f  822*)— Buzu»nre  GoHTBAon 

— ABCHnEOT. 

Where  the  certificate  of  an  architect  was 
attacked  on  tbe  ground  of  his  Incompetency,  a 
mere  showing  that  he  did  not  understand  the 
method  of  manufacturing  terra  cotta,  which 
was  to  be  used  in  tbe  building,  although  he  could 
judge  whether  tbe  completed  product  was  defec- 
tive, does  not  show  him  to  be  incompetent 

(Ed.  Note.— For  other  caaea,  see  Contracts, 
Cent  Dig.  SS  1306,  1307,  1^39,  1347,  1348, 
1465,  1492, 1634r-1642,  1764,  1766.  1771^18011 
1802^^  180^-1808,  IBs.  1^6;   Dee.  tMg.  1 

6.  CONTBACTS  a  292*)— BdITDINQ  CoirOUOTS 

— Oebtificatb  of'Abchiteot. 

That  the  architect,  who  was  arbitrator  of 
differences  arising  out  of  a  constructitm  con- 
tract, before  certifying  to  plaintiff's  damage  by 
reason  of  a  breach  of  the  contract  consulted 
with  plaintiff's  president  and  its  foreman  in 
charge  of  the  work  does  not  show  his  certificate 
to  be  collusive. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig,  SS  1310,  1343;  Dec  Dig.  S  292.*] 

7.  Contbaots  (8  287*)— BunjHHO  Coitiractb 

— COJISTBUCTION. 

Under  a  building  contract  which  only  gave 
tbe  architect  power  to  determine  whether  the 
materials  furnished  were  defective,  and  to  r^ 
ject  them  for  detects,  bis  certificate  as  to  dam- 
ages suffered  by  the  owner  because  of  the  use 
of  defective  materials,  which  defendant  warrant- 
ed to  be  perfect,  is  not  binding. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  81 1308, 1309.  im^l6,  1318-1838, 
1340-1342,  134^-1846,  1348,  1300.  1861;  Dec. 
Dig.  $  28r.*3 

a  DaUAOES  (S  140*)— BUILDIITO  CONTBAOIft— 

Actions  fob  Bbbach. 

In  an  action  against  a  contractor  for  dam- 
ages for  furnishing  defective  materials,  an 
award  of  $500  held  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  S  140.*] 

9.  CONTBACTS  (8  287*)— BUHJIXKO  COKTBAOTB 

— CONSTBUCmoN. 

Though  a  building  contract  auUiorlEed  Oe 
architect  to  determine  responsibility  for  delay 
and  the  amount  of  loss  occasioned  thereby,  the 
architect's  determination  as  to  the  loss  of  rent 
suffered  by  the  owner  on  account  of  the  contrac- 
tor's delay  is  not  binding,  tboogh  Us  certificate 
as  to  the  extent  and  cause  of  tSe  delay  is  bind* 
ing. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  U  1808, 1309, 1312-1816, 1318-1338, 
1340-18%,  1MA^HS4A,  IS48,  ISOO,  1861;  Dec 
Dig.  8  287.*] 

10.  Contbaots  (8  287*)— Building  Contbaots 
— Cbbtificatb  of  Abobxtbct, 

The  inclusion  in  the  certificate  of  the  ar- 
chitect, who,  under  a  building  contract,  was  em- 
powered to  determine  disputes,  of  matters  which 
were  not  left  to  his  determination  does  not  avoid 
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the  wbole  certificate ;  it  bdns  invalid  only  as  to 

tbow  matters  which  th»  arcoitect  did  not  luve 
power  to  determine. 

[Ed,  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  M  130S,  1309,  14112-1316,  1318-1338. 
1340-1342,  i344-13Mi  IMS,  1350,  1351;  Dec 

11.  Contracts  ({  284*)— Buildinq  ConTBAcrs 

— CONSTBDCTION . 

Where  a  building  contract  provided  that 
(Uipates  pTer  performance  should  be  determin- 
ed by  the  architects,  and  that  tliey  should  de> 
termine  the  causes  of,  and  the  damages  resulting 
from,  delay,  the  architects'  certificate  as  to  dam- 
aces  suffered  by  the  owner  by  reason  of  defend- 
lata'  delay,  condsting  of  extxa  expe&M,  labor, 
etc,  is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  r>ig.  SI  1292-1302,  1808-1310,  1312-1316, 
1826-1338,  1340-1342,  1344-1346,  1350,  1851; 
Dec.  Dig.  I  284.*] 

12.  Damaoxs  a_120*)— Ck>nTBAcrB— Buach— 
UaASUu  or  Dahagis. 

Where  a  contractor  &Ued  to  famish  mate- 
rial for  the  coostruGtion  of  a  building,  the  own- 
er's measure  of  damages  for  loss  of  rent  during 
the  time  he  was  delayed  is  the  reasouabte  rent- 
al value  of  the  premises  for  that  time. 

[Ed.  Mote.— For  other  cases,  see  Damages, 
Cent  Dig.  IS  291-309 ;  Dec.  Dig.  1 120.*] 

IS.  DaMAGEB    (5  189*)— CONTBAOia— AOTIONB 
TOR  BBEACH— BviDEIfOB— StTFTICIKNCT. 

In  an  action  against  a  contractor  for  dam- 
ages  for  delay  In  the  completioa  of  a  huikUng, 
Mi  that,  under  the  evlaaice,  tiie  reasonable 
rental  vaJue  of  the  property  was  fl,000  a 
■rath. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  §S  288.  S12;  Dec  Dig.  i  188.*] 

Department  1.  Appeal  fr<Hn  Superior 
Court,  Spokane  Gonnty;  J.  D.  Binkle,  Judge. 

ActiMi  hy  Bararla  Investment  Com- 
pany against  the  Washington  Bride,  Ume  & 
Sewer  Pipe  Company ,  which  counterclaim ed. 
From  the  Judgment,  both  parties  appeal. 
Reversed  and  remanded,  with  directions. 

Tolman  &  King,  of  Spokane,  for  appel- 
lant Charles  P.  Lund,  of  Spokane,  for  re- 
OODdent 

EUJIS,  J.  TbiB  acUon  was  brought  to  re- 
cover damagea  certlfled  by  the  architects  of 
an  apartment  bnUdlns  erected  for  the  plalu- 
tlft  in  die  city  of  Spokane,  and  for  the  can- 
cellation of  a  dalm  of  lien  on  the  building 
filed  by  the  doTendant  for  terra  cotta  f  nr- 
Dlsbed  in  ita  construction  under  a  contract 
On  July  leth  tbe  parties  entered  bito  a  con- 
tract,  in  which  the  plaintiff  Is  designated 
u  the  owner  and  the  defendant  as  the 
contractor.  It  la  in  Buhatonce  as  follows: 

(1)  The  contractor,  under  the  direction  and  to 
the  satisfaction  of  specified  architects,  shall  pro- 
vide all  materials  and  perform  all  work  for  tbe 
terra  cotta  required  for  tbe  building,  according 
to  ipedficattons  and  drawings  prepared  by  the 
architects  and  color  as  selected  by  owner  and 
architects.  The  contractor  guarantees  the  same 
to  be  of  even  color,  of  square  and  even  bed, 
■Bd  to  be  and  remain  free  from  checks  and 
cracks,  and  to  replace  without  cost  to  the  own- 
er ani  defective  terra  cotta  furnished. 

(2)  The  architects  shall  furnish  further  de- 
tails, ei^lanations,  and  illnstratlODS  as  necea- 
■ary,  to  which  oontnctor  shall  conform,  so  tu 


Bs  consistent  with  tbe  original  drawings  and 

sppcifipations. 

(5)  No  alterations  shall  be  made,  except  up- 
on written  order  of  architects,  and  the  value  of 
work  added  or  omitted  thereby  ahatl  be  com- 
puted by  the  architects  and  be  added  to,  or  de- 
ducted from,  the  contract  price.  In  case  of  dis- 
sent from  such  award  by  either  party,  such  val- 
uation shall  be  referred  to  three  disinterested 
arbitrators,  one  to  be  appointed  by  each  of  tbe 
parties  and  tbe  third  by  the  two  thus  chosen, 
the  decision  of  any  two  of  whom  shall  be  final. 

(4)  The  contractor  shall,  within  24  hoars  aft- 
er notice  trom  the  architects,  remove  from  the 
grounds  -or  building  all  materials  condemned, 
and  take  down  portions  of  work  condemned  by 
written  notice  from  the  architect. 

(6)  All  terra  cotta  required  for  first  story, 
up  to  and  Including  second  story  sill  course, 
most  be  delivered  within  seven  weeks  from 
diife  of  contract,  balance  as  required  by  general 
contractor,  so  as  not  to  delay  the  work.  In 
case  of  failure  in  this  regard  causing  loss  to  the 
owner,  tbe  ocmtxaetor  agrees  to  reimburse  tiie 
owner  for  any  loss  or  damage  caused  by  auch 
failure,  which  loss  or  damage  sball  be  estimat- 
ed and  certified  by  the  architects,  as  provided  in 
the  eighth  article. 

(7)  Should  contractor  be  delayed  by  any  de- 
lay or  neglect  ot  the  owner  or  architect  or  any 
other  contractor  employed  upon  the  work, 
through  no  fault  of  the  contractor,  the  time  for 
completion  shsll  be  extended  correspondingly', 
but  no  allowance  shall  be  made,  unless  claim  id 
writing  therefor  be  presented  to  tbe  architect 
within  24  hours  of  such  delay.  Such  extension 
sball  be  certified  by  the  architects,  bat  an  ap- 
pall may  be  made  to  arbitxatifm,  as  provided  in 
third  section. 

(8)  The  owner  shall  provide  tbe  other  mate- 
rials in  such  manner  as  not  to  delay  material 
pn^ress  of  tbe  work,  snd.  Id  tbe  event  of  fail- 
ure so  to  do  causing  loss  to  the  contractor,  he 
shall  reimburse  the  contractor  for  such  loss, 
and,  if  the  contractor  delay  the  material  prog- 
ress of  the  work  causing  damage  to  the  owner, 
he  shall  make  good  such  damage.  Tlie  amount 
of  such  loss  to  either  party  shall.  In  every  case, 
be  determined  by  the  architects  or  by  arbitra- 
tion, as  provided  in  section  8. 

(9)  The  contract  price  for  the  work  and  ma- 
terials sball  be  f2,165,  subject  to  additions  and 
deductions  as  provided,  such  price  to  be  paid 
as  follows :  $500  when  all  terra  cotta  to  top  of 
second  story  windows  is  d^ivered;  $500  when 
all  terra  cotta  to  top  of  third  story  windows  is 
delivered ;  ^00  when  all  terra  cotta  is  delivered 
on  the  ground;  and  the  balance  when  placed  in 
position  snd  accepted  by  arcbitecti,  final  pay- 
ment to  be  made  within  ten  days  after  contract 
is  fulfilled.  All  payments  shall  be  made  upon 
written  certificates  of  the  architects  that  tney 
have  become  due. 

(10)  No  certificate  given  or  payment  made, 
except  the  final  certificate  or  final  payment, 
shall  be  conduaire  evidence  of  performance  ci- 
Uier  In  whole  or  In  part,  and  no  payment  shall 
be  construed  an  acceptance  of  defective  work  or 
materials. 

(11)  The  owner  shall  maintain  fall  insurance 
during  the  progress  of  the  work  In  bis  own 
name  and  that  of  the  contractor  against  loss 
or  damage  by  fire,  payable  to  the  parties  as 
their  Interests  appear. 

PlalntUTs  complaint  sets  up  two  causes 
of  action:  The  first  claims,  for  delay  In  fur- 
nishing the  terra  cotta,  damages  fn  the  sum 
of  96,086.11,  B8  certlfled  by  the  architects, 
less  the  contract  price  of  tbe  material,  $2,- 
16S,  making  a  net  damage  of  $3,871.11.  and 
alleges  that  the  defendant  in  no  manner  dis- 
sented from  the  award  of  the  architects. 
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The  second  sets  np  damages  In  the  sam  of 
f760  because  of  dellTcry  of  defective  terra 
cotta,  objected  to  by  the  architects  on  de- 
livery, and  thereupon  guaranteed  as  fit  by 
the  defendant,  bnt  not  conforming  to  the 
guaranty  when  placed  in  the  bnlldlng.  The 
defendant's  answer  consists  of  a  general 
denial  and  two  affirmatlTe  defenses.  The 
first  sets  np  an  i^reement  that  defendant, 
instead  of  the  architects,  should  prepare  the 
necessary  detailed  plans,  which  it  did,  and 
manofactured  all  terra  cotta  for  the  first 
story  ready  for  delivery  <m  order  of  the 
ar<diltects  within  the  period  of  semi  weeks, 
and  that  delay  in  deUvory  was  doe  to  tfas 
fact  that  the  building  was  not  ready  for  tlie 
material,  and  there  were  no  facilities  for 
storing  It  <m  the  ground ;  tbat,  after  tbe  de- 
fendant had  proceoled  wlUi  the  manofactare 
of  the  terra  cotta  for  tlie  rest  of  the  balld- 
tag,  it  was  notified  flie  ardiitecta  that 
they  desired  to  famiab,  the  details  Uie 
rest  of  tbB  bnlldlng;  tiiat  defendant  was 
ciHnpelled  to  suspend  work  till  such  details 
were  fDmlsbed;  and  that  tbe  delay  was 
caused  by  tlw  fault  of  plaintift  and  its 
architects.  The  second  affirmatlTe  defense 
alleged  that  the  architects*  certificate  of 
damage  was  made  withont  rl^t  or  author- 
ity, without  the  exercise  of  any  Judgment, 
and  withont  knowledge  of  the  facts,  fnodn- 
lectly  and  with  the  purpose  and  Intent  of 
chmting  and  defrauding  the  defendant,  and 
included  items  not  the  proper- subject  of  dam- 
ages. By  way  of  cross-complaint,  the  de- 
fendant alleged  foil  performance  of  the  con- 
tract on  its  part,  and  sought  to  ^tablish  and 
foreclose  a  lien  -upon  the  building  for  the 
contract  price,  |2,16S,  and  |600  attomcty's 
fee.  The  r^ly  traversed  the  ^rmatlve  de- 
fenses and,  for.answer  to  the  cross-complaint, 
admitted  delivery  of  certain  terra  cotta 
which  was  used  in  the  construction  of  the 
building,  but  denied  the  manufacture  and 
delivery  of  the  material  as  required  by  the 
contract,  and  denied  that  the  contract  had 
t>een  performed.  For  an  affirmative  defense 
to  the  cross-complaint,  it  repleaded  by  refer- 
ence the  matters  set  np  In  the  first  and  sec- 
ond causes  of  action  in  the  plalntllfa  com- 
plaint, omitting  the  paragraph  referring  to 
the  architects'  certificate,  and  alleged  delay 
in  tbe  performance  of  the  contract,  to  the 
plaintltTs  damage  In  the  sum  of  f8,(@6.11, 
setting  forth  the  Items  of  damage  In  detail, 
and  alleged  that  the  architects  had  refused 
to  issue  certificates  for  the  contract  price 
or  any  part  of  It,  because  such  damage  ex- 
ceeded tbe  c<mtract  price.  No  reply  was  In- 
terposed by  the  defendant  to  this  affirmative 
defense  to  Its  cross-complaint.  The  archi- 
tects' certificate,  which  is  In  evidence.  Is  as 
follows: 

"Jan.  22,  1912. 
"WaBhington  Brick,  Lime  &  Sewer  Pipe  Co., 
Spokane,  Wash,— Gentiemen:   In  harmony  with 
your  request  under  date  of  January  20,  1912, 
for  ni  to  audit  and  certify  certain  matters 


touching  your  contract  with  the  Bavaria  In- 
vestment Co.  to  famish  tbe  terra  cotta  facing 
of  tbe  buildloK  erected  on  tot  28,  block  4,  Glo- 
ver's Add.  to  Spokane,  Wash.,  we  beg  herewith 
to  certify  said  matters  In  the  order  requested, 
as  follows,  to  wit :  Reasonable  estimated  dam- 
ages caused  by  delay  to  deliver  the  terra  cotta 
on  tbe  premises  from  the  23d  day  of  Oct  1911, 
to  Jan.  22, 1012. 

4  weeks  ht^ng  engine  roit  at  |1S 
per  week  $    60  00 

Engineer,  extra  time,  6  days,  8  honr^ 
at  9S  per  day   81  85 

Night  watchman,  8  weeks  at  |10JS0..      158  00 

Telephone,  2  months  at  $8   12  00 

20  gallons  coal  oil  for  lanterns  at 
».I8    3  60 

8  cords  wood  cut  at  f6JtS   50  00 

Labor  to  clau  out  snow  on  Namth 
ber  18tb    36  00 

Labor  to  clean  ont  snow  at  different 
times  after  the  13th   26  00 

4  stoves  and  pipes  to  Axj  out  build- 
ing  96  60 

Labor  to  Install  stoves  and  changing 
around    00  00 

Extra  expense  to  mechanics  in  start- 
ing ana  stopping  work  from  time  to 
time  in  laying  terra  cotta  and 
brick;  also  by  running  small  crew 
of  men,  bdng  the  same  operating 
expense  as  a  large  crew   1,SS0  00 

1  fireman,  8  weeks  at  921   168  00 

16  cords  4  feet  wood  at  96w60   82  00 

Damage  In  SlUag  nnder  sidewalk, 

and  sidewalk    100  00 

Extra  labor  to  hold  up  floor  and 
root  framing  in  front  of  boUding. .      100  00 

To  time  lost  on  carpenters  and  labor 
in  bad  weatiier  and  short  days. . . .      220  00 

False  windows  and  doors  to  inclose 
baUdlng   82  00 

Extra  time  of  bnllding  superintend- 
ent, 44  days  at  MJSO.   286  00 

4  rolls  tar  paper  for  temporary  roof, 
etc   4  80 

Labor  to  build  temporary  roof,  etc.. ,       13  00 

Estimate  damage  to  permanent  de- 
fective terra  cotta   760  00 

Extra  2  m<mtha  snpervlslon  of  archi- 
tect   860  00 

Ariiold-E}van8  extra  charge  repairing 
frozen  pipes,  etc,  under  sidewalk. .        44  20 

Extra  insnrance,  2  months   28  00 

2  numths  rent  lost   2,800  00 

Total    $6,786  11 

Contract  price  of  terra  cotta. . . .  92,165  00 
Balance  due  Bavaria  Investment 

Co  *4,621  00 

"Yonrs  truly,         Jones  ft  LevesQue." 

The  cause  was  tried  to  tbe  court  without 
a  Jury.  The  trial  was  a  long  one,  resulting 
in  a  statemoit  of  facts  of  about  650  pages. 
The  court  made  no  formal  findings  of  fact; 
but  filed  a  memorandum  declsl<m,  which  the 
parties  apparently  accepted  as  findings.  It 
recites  in  substance  that  there  was  delay, 
and  that  the  plalnUfC  was  damaged  thereby ; 
that  the  material  furnished  and  used  was 
not  up  to  the  standard  fixed  by  the  con- 
tract; that  the  delay  was  caused  through 
the  defendant's  fault,  and  that  this  fact, 
when  the  plaintiff  was  nrging  that  the  mate- 
rials be  famished,  was  admitted  by  the  de- 
fendant's secretary  and  treasurer;  that  tba 
architects  famished  defendant  sniali  details 
for  the  worii  shwtly  after  the  ctmtract  was 
signed,  and  prepared  tnll-slzed  details  for 
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parts  ot  the  work  aome  time  in  Angnst,  but 
these  were  not  delivered  nor  called  for  till 
S^tember  12tb,  and  seme  ot  them  till  Oc- 
tober 2d;  that  some  of  the  material  for 
tbe  first  story  was  delivered  about  October 
eth,  some  the  latter  part  of  tbat  month, 
H»Qe  In  November,  some  in  December,  1911, 
and  a  few  pieces  In  January,  1912;  that  the 
other  material  was  furnished  from  October 
20  to  December  2,  1911,  and  the  last  few 
pieces  In  January,  1912 ;  that  the  defendant, 
Kt  the  time  of  furnishing  the  material,  made 
DO  dalm  that  the  delays  were  caused  by 
tbe  failure  to  supply  the  follHslzed  details 
In  time,  though  the  claim  was  made  at  the 
trial;  that  the  plaintiff  was  entitled  to 
damages  for  the  delay  in  the  sum  of  $800 ; 
that  tbe  bean^  of  the  building  Is  marred  by 
tbe  improper  material  furnished  by  reason 
of  dieck  marks  which  will  prove  a  perma- 
neot  injury ;  that  this  material  was  at  first 
rejected  by  the  architects  but  defendant  in- 
doced  its  acceptance  by  giving  a  written 
guaranty  tbat  the  check  marks  would  not 
spread  or  ehlarge;  that  these  check  marks 
aie  a  material  damage,  and  wUl  prove  a  per- 
mtnent  and  substantial  Injury  t^  the  build- 
ing by  reason  whereof  the  plaintiff  Is  enti- 
tled to  $500  damages.  Judgment  was  ren- 
dered for  the  defendant  for  the  contract 
price,  $2,16C,  less  91.300  damages,  and  for 
1100  attorney's  fees.  Both  parties  appealed. 
To  av<4d  confusion,  we  shall  designate  the 
parties  throughout  as  plaintiff  and  defendant 
Any  ort  to  analyie  tbe  evidence  In  de> 
tail  would  be  an  almost  endless  and  entirely 
Bseleas  task.  A  earefal  perusal  of  tbe  en- 
tire evidence  convinces  us  that  it  anq>ly  sus- 
tains the  courts  informal  flndii^  In  every- 
thing, save  the  amount  of  damages.  The 
evidence  shows  that,  had  the  material  been 
famished  when  called  for,  the  tonlldlns  could 
have  been  Inclosed  before  vrinter  set  In  and 
mndi  e:Qense  and  loss  to  the  owner  thereby 
avoided.  Both  by  letter  and  by  tdl^one 
the  plaintiff  continually  urged  tbe  furnishing 
of  the  material  from  about  tbe  middle  of 
October  till  the  latter  part  of  December. 
Tbe  letters  repeatedly  charged  the  defendant 
with  causing  the  d^ay,  and  threatened  to 
hold  it  for  damages.  They  evoked  no  reply, 
and  we  fail  to  find  any  convincing  evidence 
tbat  the  defendant,  at  any  time  prior  to 
salt,  advanced  the  excuse  now  urged  that 
tbe  delay  was  caused  by  lack  of  the  large 
details.  There  is  no  pretense  that  any  claim 
in  writing  or  otherwise  for  an  extension  of 
time  for  this  or  any  other  reason  was  ever 
presented  to  the  architects,  as  stipulated  In 
the  seventh  clause  of  the  contract  More- 
over, the  evidence  Is  far  from  convincing 
Uiat  any  material  delay  resulted  from  a  lack 
ot  these  larger  details.  That  some  of  the 
tiazed  surface  of  tbe  terra  cotta  was  mate- 
rially marred  by  checks  or  cracks  is  fairly 
established.  Tbat  it  was  accepted  by  the 
architects  ooly  on  a  written  guaranty  that 


the  checks  would  not  show  or  Increase  when 
placed  in  the  building  is  nncontroverted. 

A  c<»isiderati<m  of  the  appeal  and  cross- 
appeal  separately  Is  unnecessary  aa&  In 
fact  impracticable.  Tb^  both  depend  upon 
the  one  dominant  question  as  to  the  validity 
and  effect  of  the  certificate  of  the  ardiltects, 
and  tbe  Effect  of  the  failure  to  eppeal  there- 
from to  arbitration. 

[1]  The  law  is  well  established  in  this 
state  that  where,  by  the  contract  of  the  par- 
ties, a  given  person,  such  as  the  architect 
the  engineer,  or  the  superintendent  in  charge 
of  the  work  contemplated  by  the  contract  is 
made  tbe  umpire  or  arbiter  to  determine 
differences  which  may  arise  in  the  perform- 
ance of  the  contract  the  certificate  of  satii 
umpire  is  a  prerequisite  to  recovery  in  the 
absence  of  arbitrary  refusal  to  s^ve  it  and 
is  final  and  conclusive  ui>on  the  parties  in 
tbe  absence  of  fraud,  misconduct  or  palpable 
mistake  on  his  part  Craig  v.  Ged^  4 
Wash.  390,  80  Pac.  896;  Hughes  v.  Bravln- 
der,  9  Wash.  595,  88  Pac.  209;  Schmidt  v. 
North  Yakima,  12  Wash.  121«  40  Pac.  TOO; 
Ztudorf  Construction  Oo.  v.  Western  Ameri- 
can Co.,  27  Wash.  81,  67  Pac.  874;  McKiv- 
or  V.  Savage,  60  Wash.  186»  UO  Pac.  8U; 
State  ex  reL  Noble  t.  Bowlby,  74  Wash.  M, 
132  Paa  723. 

In  the  recent  case  of  State  ex  reL  Noble 
V.  Bowlby,  the  contract  contained  a  provision 
as  follows: 

"It  is  mutually  agreed  betwsen  tbe  parties  to 
the  contract  that  to  prevent  all  disputes  and 
misunderstandlDAs  between  them  in  rdation  to 
any  of  the  stipnlatlonB  contained  in  these  apeci- 
fieatioaB,  or  their  performance  by  either  of  said 
parties,  the  state  highway  commissioner  shall 
t>e  an  umpire  to  decide  all  matters  arlslnc  or 
growing  out  of  said  contract  between  themi* 

ToucUng  the  titeet  ot  ttils  provision,  we 

said: 

"It  Is  clear,  we  t£Ink,  that  the  parties  to  tiiis 
contract  contemplated  that  somewhere  there 
should  be  an  aotborlty  whose  determination  as 
to  these  disputed  matters  should  be  final,  and  it 
Is  equally  clear  that  such  authority  should  be 
tbe  state  highway  commisslooer.  The  mere 
fact  that  the  highway  commissioner  was  a  state 
official,  and  as  such  officially  was  one  of  the 
parties  to  the  contract  representing  the  state,  Is 
not  of  itself,  In  the  absence  of  any  showing  of 
fraud  or  misconduct  sufficient  to  render  Ms 
selection  as  umpire  nugatory.  •  •  •  There 
is  no  showing  here  that  the  highway  commis- 
sioner, in  making  his  awards  to  relator,  acted 
arbitrarily  or  capridously,  or  was  guilty  of 
any  misconduct  that  should  disturb  his  award, 
and,  until  there  is  some  such  showing,  tin 
airard  made  by  him  must  be  accepted." 

The  same  rule  prevails  In  other  jurlsdlc- 
tionsL  Gllm<Mre  v.  Ooiurtn^,  168  111.  432,  41 
N.  B.  1023;  Hudson  v.  McCartney,  88  Wis. 
331 ;  Kennedy  r.  Foor»  151  Pa.  472,  25  AU. 
119.  In  the  case  last  cited,  It  is  said: 

"This  reference  [to  the  architect]  was  an  es- 
sential part  of  the  contract  voluntarily  entered 
into  by  the  parties.  There  was  no  rule  or  pol- 
icy of  law  which  forbade  it  and  neither  party 
is  at  liberty  to  depart  from  it  There  having 
been  no  offer  to  prove  that  the  arehltect  had  act- 
ed in  bad  faith,  his  d«did<Hii  must  be  treated 
asflnaL" 
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The  same  role  applies  where  the  contract 
of  the  parties  provides  for  a  snbmlsslon  of 
matters  of  difference  to  arbitrators.  North 
Coast  B.  Oo.  T.  Kraft  Co.,  63  Wash.  250, 
115  Pac.  97;  TJdgerwood  Park  Waterworks 
Go.  T.  Spokane,  19  Wash.  365,  53  Pac.  892. 

[2]  It  will  be  noted  that  the  contract  het-e 
In  question  provides,  In  the  first  section, 
that  the  work  eAiall  be  done  to  the  satisfac- 
tion of  the  architects,  and  in  the  ninth  sec- 
tion tittat  all  payments  shall  be  made  upon 
written  certificates  at  the  andiltects  ttiat 
such  payments  have  become  due.  As  to  these 
matters,  there  Is  no  prorlsicai  for  a  reference 
to  arbitrators.  The  contract  also  provides 
that  the  architects  shall  determine  and  certi- 
fy in  the  first  instance  the  following  mat- 
ters: In  section  S,  the  amount  to  be  added 
to  or  deducted  from  the  contract  price  be- 
cause of  any  alterations  In  the  plans;  In  sec- 
tion 6,  the  amount  of  loss  or  damage  to  the 
owner  because  of  failure  of  the  contractor  to 
deliver  the  material  at  the  times  provided  in 
the  contract;  in  section  7,  extensions  of 
time  to  be  allowed  to  tiie  contractor  because 
of  delays  occasioned  by  the  owner,  architects, 
or  any  other  contractor,  but  this  only  npon 
written  claim  therefor  made  within  24  hours 
of  such  delay ;  and  in  section  8,  the  amoont 
of  damages  sustained  by  either  party  on  ac- 
count of  delay  of  the  work  by  the  other  par- 
ty. As  to  all  of  these  things,  there  is  a 
provision  by  reference  to  section  8  that,  in 
case  of  dissent  from  the  architects'  award  by 
either  party,  the  matter  shall  be  referred  to 
tbree  arbitrators,  one  to  be  selected  by  each 
of  the  parties,  and  the  third  by  these  two. 
It  would  seem  that  the  Intention  is  too  plain  to 
require  serious  argument  that,  In  case  neither 
party  appeals  to  arbitration  from  the  decision 
certified  by  the  architects  on  any  of  these 
matters  submitted  to  their  Initial  decision  by 
the  terms  of  the  contract,  their  decision 
should  be  final  and  conclusive  on  the  parties. 
In  fact,  our  decision  in  Dlckerman  v.  Keeder, 
C9  Wnsh.  405,  109  Pac.  1060,  goes  even  fur- 
ther, holding  that,  when  the  contract  pro- 
vides for  an  appeal  to  arbitration,  it  Is  In- 
cumbent upon  the  party,  not  satisfied  with 
the  certificate  of  the  architect,  to  call  for  an 
arbitration  under  the  terms  of  the  contract 
or  be  bound  by  the  architect's  certificate.  In 
that  case  It  does  not  affirmatively  appear  that 
the  contract  authorized  the  architect  to  cer- 
tify to  the  things  complained  of.  The  case 
here  presents  a  much  stronger  ground  of  es- 
toppel against  the  contractor  to  dispute  the 
certificate,  since  the  contract  uueQuivocally 
makes  the  architects'  certificate  a  prerequi- 
site to  arbitration  and,  by  necessary  infer- 
ence, a  prerequisite  to  suit  Here,  however, 
we  are  not  called  upon  to  decide  whether  it 
was  the  duty  of  the  plaintiff,  who  was  satis- 
fied with  the  architects'  certificate,  to  de- 
mand an  arbitrntion  before  suing  for  the 
damages  so  certified.  Neither  party  having 
demanded  an  arbitration,  and  neither  having 


pleaded  tiie  faUnre  to  demand  an  arbitration 
In  bar  of  the  othei's  dalm,  that  provision  ct 
the  contract  should  be  treated  as  waived  by 
both  parties,  and  the  ardiitects*  certificate 
as  to  tlie  things  referred  by  the  contract  to 
their  initial  decision  as  final  and  concluslTe, 
and  we  so  bold. 

[3]  We  cannot  indulge  the  defendant's  sug^ 
gestion,  that  the  plaintiflt  waived  Its  right  to 
rely  upon  the  architects'  certificate  by  in- 
troducing proof  of  the  facts  upon  which  it 
was  made.  The- good  fiilth  of  the  certificate 
was  put  in  Issue  by  the  defendant's  answer. 
It  was  apparent  at  the  outset  that  at  some 
stage  of  the  trial  the  plalutitt  would  be  called 
upon  to  prove  the  bona  fides  of  the  certificate. 
Under  the  pleadings,  this  evidence  was  ma- 
terial Any  invalid  objection  which  could 
have  been  made  at  the  time  of  Its  Introduc- 
tion would  have  gone  only  to  the  order  of 
proof.   No  such  objection  was  interposed. 

[4-1]  It  is  undoubted  law  that  the  certifi- 
cate of  an  architect  or  other  nmpire,  though 
made  conclusive  by  the  contract,  may  be 
Impeadtted  for  fraud  or  for  such  gross  mis- 
take as  would  Imply  bad  faith.  Use  v. 
^tna  Indemnity  Ca,  55  Wash.  487,  104  Pac. 
787.  But,  in  this  p»  in  other  connections,  the 
burden  of  proof  of  fraud  la  upon  the  party 
asserting  It  Here  the  charges  of  fraud  are 
based  upon  the  claim  that  the  architects  were 
Incompetent  that  they  colluded  with  the 
owner,  that  some  of  the  items  were  based  on 
averages,  and  tliat  the  certificate  included 
items  not  referred  to  the  architects  for  deter- 
mination. The  claim  that  the  architect  was 
incompetent  was  based  upon  the  fact  that 
his  evidence  shows  that  he  had  no  technical 
knowledge  of  the  process  of  manufacturing 
terra  cotta,  and  did  not  know  the  exact 
time  required  for  making  It  We,  think  this 
was  far  from  sufficient  to  show  hla  incompe- 
tence as  an  architect  The  evidence  shows 
that  he  had  sufficient  knowledge  of  terra 
cotta  to  detect  Its  quality  as  good  or  bad 
when  produced.  Thou^  In  this  instance  he 
permitted  his  Judgment  to  be  overridden  by 
that  of  the  defendant's  representative  as  to 
some  of  the  terra  cotta,  he  did  so  only  on  a 
guaranty  that  the  terra  cotta  would  not  fur- 
ther check  or  mar  the  appearance  of  the 
building.  If  an  architect  were  required  to 
possess  a  technical  knowledge  of  the  process 
of  manufacture  of  every  kind  of  material 
going  Into  the  construction  of  a  building,  It 
woiild  be  Impossible  to  sustain  his  certificate 
In  any  case.  The  charge  of  collusion  Is  bas- 
ed upon  the  fact  that  the  ardiitect,  in  com- 
puting the  damages  caused  by  the  defeud- 
ant's  delay  In  furnishing  the  material,  con- 
sulted wlUi  the  president  of  the  plaintiff 
company,  and  with  the  foreman  of  construc- 
tion, who  had  charge  of  the  work.  There  Is 
no  evidence  whatever  that  he  submitted  hla 
Judgment  to  that  of  either  of  these  men  in 
computing  the  damage  or  in  determining  the 
amount  of  the  delay.   It  is  true  that  some 
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of  tbe  Items  of  damages  Indnded  In  bto  cer- 
tificate were  based  upon  armies.  For  In- 
stance, In  charglns  his  ovn  compensation  for 
tbe  extra  time  spent  upon  tbe  Job  by  reascm 
of  the  dday.  he  took  the  average  his  com- 
pensallcm  tor  the  whole  time  employed,  and 
diarged  a  part  prtvorttonate  to  tbe  delay  as 
added  expense  to  the  owner  caused  by  the 
delay.  This  would  hare  been  competent  ert- 
dence.  had  the  damages  rested  upon  proof  In 
tbe  first  Instance  rather  than  on  his  certlfl- 
cete.  A  careful  consideration  of  ttie  evi- 
dence convinces  ns  that  the  architect  en- 
deavored to  make  a  fair  estimate  of  tbe 
damages  caused  by  the  delay,  basliv  bis  es- 
tlmate  on  all  sources  of  Information  at  hand. 
The  evldmce  offered  In  proof  of  tbe  chaq^ 
of  fraud  and  collusion  was  far  from  possess- 
ing that  clear  and  convincing  quality  re- 
quired for  tbe  establishment  of  fraud. 

[7, 1]  The  arebltects*  certificate,  however, 
did  include  two  Items  which,  by  a  fair  con- 
BtmctloD  of  the  contract,  were  not  referred 
to  their  determlnatlcHL  It  will  be  noted 
tbat  In  tbe  fint  section  of  the  contract,  tbe 
contractor  guaranteed  the  terra  cotta  to  be 
of  even  color,  free  from  checks,  square,  and 
of  even  bed,  and  goaranteed  it  not  to  crack 
or  check,  and  that,  if  cracks  or  diecks  should 
later  appear,  the  contractor  would  replace 
the  defective  material  without  cost  or  dam- 
age to  the  owner  of  the  building.  Nowhere 
In  the  contract  was  the  amount  of  damage 
resultlDg  from  this  cause  submitted  to  the 
determination  of  tbe  architects.  Tb^r  pow- 
ers ended  with  an  acceptance  or  rejection 
of  the  material.  We  thlnh,  therefore,  that 
the  $750  included  their  certiflcate  as  dam- 
ages for  permanently  defective  terra  cotta 
was  Improperly  included,  and  hence  not  bind- 
ing on  either  party.  Damage  from  this 
cause,  however,  was  set  up  in  the  complaint 
as  a  separate  cause  of  action,  and  full  proof 
submitted  on  both  sides.  Independent  of  the 
certificate.  This  evidence  was  sharply  con- 
flicting. Several  experts  testified  that  all 
terra  cotta  contains  fine  check  marks,  and 
that  thfs  was  not  unusually  defective  in 
that  particular.  Others  testified  to  the  con- 
trary, and  that  the  appearance  of  the  build- 
ing was  much  marred  by  the  defect  The 
witnesses  place  the  damage  to  the  building 
so  resulting,  on  the  one  hand,  at  $800  to  $1,- 
000,  and,  on  the  other,  at  $40  to  $50.  Upon 
the  whole  record,  we  cannot  say  tiiat  the 
amount  of  damages  from  this  cause  fixed 
by  the  court  at  $500  was  excessive. 

[9]  The  other  item  of  damage,  which  we 
tbink  the  andiitectB  had  no  authority  to  certi- 
fy, was  that  for  loss  of  resit,  which  they 
placed  at  $2,800  for  tbe  two  months.  We 
are  clear  that  their  authority  in  this  particu- 
lar was  confined  to  a  certificate  as  to  tbe 
extent  of  the  delay.  The  rental  value  of  the 
bnlldlng  was  a  matter  open  to  proof  aliunde. 
We  are  of  the  opinion  that  the  damage  re- 
■Dltlng  frmn  ddaya,  irtiich  it  was  contem- 


plated by  the  parties  should  be  certified  by 
the  ardiltects,  were  ttioee  resulting  ^m 
matters  with  whlcli  tliey  would  necessarily 
be  faniUlar.  and  toweling  which  tbe  parties 
would  naturally  assume  they  would  have 
peculiar  knowledge.  They  had  notbing  to  do 
with  the  renting  of  tbe  bnlldlng,  nor  can  It 
be  assumed  that  Uie  parties,  In  maklag  the 
contract,  would  attribute  to  Omn  any  special 
knowledge  ot  rental  values.  We  think  that 
their  certificate  was  therefore  not  binding  on 
tbe  parties  in  tbls  partlcalar,  but  ooly  as  to 
the  period  of  time  during  which  renta  were 
lost  because  of  delays  eanaed  by  the  defend- 
ant 

[II]  It  does  not  follow,  however,  that  the 
Incinaion  of  these  two  itans  in  the  archi- 
tects' certiflcate  vitiated  the  certificate  In 
other  respects.  The  certiflcate  would  be  void 
only  pro  tantou  Heldllnger  v.  Onward  Con- 
struction Ga,  44  Misc.  Rep.  656,  90  N.  V. 
Snpp.  116.  We  know  of  no  reason  why  the 
same  role  should  not  apply  to  sncb  a  case  as 
In  case  of  arbitration,  in  whldi  the  rule  is 
that  where  arbitrators  pass  upon  matters 
salmdtted  to  them,  but  Include  also  in  th^r 
determination  other  matters  not  snbmltti-d. 
the  latter.  If  separable,'  may  be  rejected,  and 
tbe  award  wiU  be  good  as  to  the  Uitngs  prop- 
erly included.  Doke  v.  JFamee,  4  N.  Y.  668 ; 
Cox  V.  Ja^r  &  Belknap.  2  Cow.  (N.  Y.i 
6S8, 14  Am.  Dec.  622;  Jackson  v.  Ambler.  14 
Johns.  (N.  T.)  96;  Martin  v.  WiUiams,  13 
Johns.  (N.  Y.)  264, 

[1 1 1  The  other  items  included  In  the  archi» 
tects'  certiflcate  were  clearly  items  of  dam- 
age resoUlng  directly  from  the  delay  In  the 
construction  of  tbe  building  occasioned  by 
the  defendant's  default  They  relate  particu- 
larly to  extra  expense,  labor  and  material 
resulting  from  the  inability  to  inclose  and 
complete  the  building  for  two  months  be- 
yond the  time  which  otherwise  would  have 
been  necessary.  They  were  profwr  items  of 
damage,  under  the  rule  laid  down  In  Creech 
V.  Hnmptulips  Boom,  eta,  Ca,  37  Wash.  172, 
7d  Pac.  6S3.  The  Increased  cost  of  perform- 
lug  tbe  work  in  the  winter  time  was  also 
damage  naturally  arising  from  the  breach  of 
the  contract  In  the  particulars  referred  to 
the  architecte.  It  was  the  plain  intention  of 
tbe  parties  that  they  should  be  determined 
by  their  certiflcate.  Meyer  v.  Haven,  70  App. 
Div.  529,  75  N.  Y.  Supp.  261. 

[1 2, 1 S]  The  architecte'  certiflcate  of  a  de- 
lay of  two  months  in  tbe  completion  of  the 
buildii^,  due  to  defendant's  default,  laid  the 
fbondation  for  proof  of  damage  by  loss  of 
rente  during  that  period.  W«  think  that  the 
correct  measure  of  damages  was  tbe  reason- 
able rental  value  of  tbe  premises  for  that 
time.  Stone  v.  Hunter  Tract  Improvement 
Co.,  68  Wash.  28,  122  Pac.  870,  39  L.  R.  A. 
<N.  3.)  180.  Tbe  plahitlfl  contends  that  this 
should  be  determined  by  contracte  for  rental 
and  appllcaUons  for  rental  during  that  pe- 
riod, cldng  Jones  v.  Nelson,  61  Wash.  167, 112 
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Pac.  88.  In  tlie  Jones  Caae,  however,  there 
seems  to  have  been  no  evidence  ofFered  as  to 
the  reasonable  rental  valne  of  the  vtoperty. 
At  any  rate,  that  QuesOmi  was  not  dlscossed. 
The  oplnlcm  merely  states  that  there  was  no 
erbienee  of  any  applications  for  rooms  htf ore 
the  compteticni  and  dellTery  at  the  bnlldlns. 
We  do  not  construe  that  decision  as  laying 
down  a  different  rale  from  tiiat  clearly  ex- 
pressed in  Stone  v.  Hunter  Tract  Improve- 
ment Co,  While  actual  contracts  and  aHOl* 
cations  would  be  some  evidence  of  the  roital 
value^  they  would  not  be  c<»iclU8ive.  Balk- 
will  V.  Spencer,  46  Wash.  600,  88  Paa  1029. 
That  the  plaintiff  would  anfler  by  delay  to 
the  amount  of  the  reasonable  rental  value  of 
ttie  property*  t3ie  d^ndant  knew  whoi  It 
entered  Into  the  contract  It  coold  not  be  ezr 
pected  to  know  that  specific  contracts  for 
rental  wonld  be  ofltered  or  entered  Into  for 
specific  amounts.  The  reasonable  rental  was 
clearly  the  measure  of  dami«es  contemidated 
by  tbe  parties  when  Ihey  made  the  eontraet 
The  trial  court  took  this  view  and  admitted 
evldoioe  of  the  rental  valn&  The  plalntUTs 
presldeot  testified  that  the  rental  value  of 
the  bnlldlnc  b^;lnnlng  January  1st,  when  It 
should  have  beat  oon^leted,  vas  $1,400  a 
month;  that  the  lower  story  bad  been  rented 
prior  to  that  time  at  an  agreed  rmt  of  t760 
a  mmth,  to  a  tenant  who  was  ready  to  move 
In  January  Ist,  but  was  delayed  until  March 
Ist  because  the  building  was  not  finished. 
A  r^tal  agcmt,  who  has  had  the  building  in 
cha^  for  rental  ever  atnoe  It  was  completed, 
estimated  Uie  rental  value  of  the  two  upper 
floors,  containing  12  apartments,  at  fSSO  a 
month*  beginning  January  1,  1912,  at  which 
time  Be  stated  thore  was  a  fair  demand  for 
such  property.  He  testified,  however,  that  he 
had  been  able  to  rent  only  aema  of  these 
apartment^  producing  an  Income  at  |S20  a 
month.  Apparently  none  of  these  estimates 
was  of  the  net  roital  value.  None  of  them 
took  Into  account  the  expenses  connected 
with  the  operation  of  the  jbuUdlng.  We 
think  that  the  evidence  fUrly  Justifies  a  find- 
ing of  no  more  than  11,000  a  month  as  the 
reasonable  rental  value  of  this  property. 

Tbe  damages  certified  by  the  architects, 
less  the  two  Items  improperly  Induded,  and 
less  also  the  contract  price  of  the  work, 
amount  to  91,07L11.  The  damages  found  by 
the  court  because  of  the  defective  materials, 
which  we  do  not  Ceei  vntrranted,  on  the  evi- 
dence. In  disturbing,  la  $600.  Tbe  damage 
by  reason  of  loss  of  rents  tax  the  two  months, 
which  we  find  lalriy  sustafiied  by  the  evi- 
dence, la  $2,000. 

The  Judgment  Is  reversed,  and  the  cause  Is 
remanded,  with  direction  to  caned  the  de- 
fendant's claim  of  Uen  and  enter  Judgment 
in  favor  at  tbo  plalntlfl  for  $3,671.11,  the 
aggr^te  of  these  snma. 

GOSB,  MAIN,  and  CHADWICK,  JJ..  con- 
cur. 


BROWN  BROS.  v.  COLUMBIA  IRE.  DIST. 
(No.  1199B.) 

(Supreme  Ooort  of  Washington.    Nov.  16, 
1914.) 

1.  Watebs  and  Wateb  Coussbs  (J  228*)— Ir- 

BIGATIOn  STSTKM— PnSUG  lUPBOVEHSnTS— 
COHTBAOTS— CONTKACTOB'a  BOND. 

Where  a  oontractor'a  bond  to  an  irrigation 
district  was  not  conditioned  according  to  the 
reqnirements  of  Rem.  ft  Bal.  Code,  ll  1169, 
1161,  the  contract  for  the  work  could  not  be 
construed  as  a  part  of  the  bond  in  order  to  ren- 
der it  a  defense  to  a  suit  by  materialmen 
against  the  district  for  unpaid  materials  fur> 
nished  to  the  contractor;  especially  where  the 
district  after  the  materials  bad  been  furnished, 
settled  with  the  contractor's  surety,  and  agreed 
that  the  bond  be  surrendered  and  canceled. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  1  22S.«] 

2.  Watebs  ahd  Waixb  Oomass  d  228*)— Ib- 

BIOATIOK  DXSTBIOTS— IVPBOVBlCBIfTB— 'X>KH- 

SK  MUNICtPAI.  OOBPOBATIONB." 

Rem.  &  Bal.  Code,  |  1160,  provides  that,  if 
any  board  of  count?  commissioners  of  any  coun- 
ty, or  the  mayor  and  common  coundl  of  any  In- 
coroorated  city  or  town,  or  the  tribunal  trans- 
acting the  business  of  any  municipal  corpora- 
tion, shall  fail  to  take  such  bond  as  la  required 
by  title  8.  c.  6,  which  includes  section  1160,  for 
payment  of  labor  and  materials  fomishea  to 
the  contractor  for  a  pablic  improvement,  such 
county,  incorporated  city  or  town,  or  "other  mu- 
nicipal corporation."  shall  be  liable  to  the  per- 
sons mentioned  In  section  1159  to  the  full  ex- 
tent and  for  tbe  full  amount  ot  all  such  debts 
BO  contracted  by  the  contractor.  Ifeld.  that  the 

fihrase  "other  municipal  corporation,''  as  used 
n  section  1160.  has  a  meaning  as  broad  as  is 
the  power  of  tne  Legislature  to  create  public 
corporations  and  clothe  them  with  the  duty  of 
disdtiarging  a  municipal  function,  being  compre- 
hensive of  every  public  body  exercising  l^ula- 
tlve  authority  for  the  interest,  advantage,  and 
convenience  of  any  particular  locality  and  its  in- 
habitants, though  hi  a  limited  degree,  and  a6 
included  an  irrigation  district. 

W[Ed.  Note.— For  other  cases,  see  Waters  and 
ater  CouraeB,  Dec  Dig.  g  228.« 
For  other  definitions,  see  Words  and  Phrases. 
Second  Series,  Otb^.} 

Department  1.  Appeal  tcom  Superior 
Court,  Spokane  County. 

Action  by  Brown  Bros.,  a  corporation, 
against  the  Columbia  Irrigation  District 
Judgment  for  plft'T*t**^i  and  defendant  aj^ 
peabf.  Affirmed. 

Jesseph  ft  Bourland,  of  OolvUle.  and  Osee 
W.  Noble,  of  Kettle  Falls,  for  appellant 
Danson,  Williams  &  Danson,  at  Spokane 
(Geo.  D.  Lantz.  ot  Spokane,  of  counsel),  for 
reeiKKtdent 

CHADWICK,  J.  Defendant  is  organized 
under  the  Irrigation  district  law  of  the  state 
of  Wasbingtou,  and,  as  su<di,  let  a  nmtract 
to  the  Spokane  Concrete  Company  for  tbe 
construction  of  an  irrigation  Systran  fbr  the 
district  The  Spokane  Concrete  Company 
purchased  supplies  and  materials  from  plain- 
tiff. Its  account  not  having  been  paid,  It  be- 
gan an  actltm  against  the  defendant,  which 
appeared  and  demurred  to  the  complaint 
Tbe  demurrer  was  overruled,  and  defend- 
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ant,  stmodlng  qpon  Its  demnrrer,  bas  appeal- 
ed to  tUa  oomt  trom  a  Judgment  as  prayed 
for. 

[1]  It  Is  tlie  contentloa  of  tbe  defendant 
tlut  It  cannot  be  beld  to  answer  to  the  salt 
of  plaintiff  for  two  reasons:  First,  because 
it  took  a  bond  from  tbe  Spokane  0<mcrete 
CtHDpany  condlUcmed  for  tbe  payment  of  all 
dalnis  for  labor,  material,  and  supplies,  as 
provided  In  Bern.  A  Bal.  Oode.  H  U5^U61; 
or,  second,  If  It  be  beld  tbat  tbe  bond  taken 
did  not  comply  with  tbe  statute,  tbe  defend- 
ant corporation  1b  not  one  of  tbose  specified 
witbln  Rem.  &  Bal.  Code,  |  1160.  and,  there 
being  no  common-law  liability,  the  complaint 
does  not  state  a  cause  of  action.  The  bond 
runs  to  tbe  defendant,  and  Is  not  conditioned 
as  the  statute  requires.  It  Is  admitted  tbat 
tbe  bond  is  insufficient  for  want  of  condi- 
tion, unless  the  contract  Is  read  Into  and  made 
a  part  of  tbe  bond.  The  obligation  of  the 
bond  is: 

"Now,  therefore,  the  condition  of  Uiis  obliga- 
don  is  such  that.  If  tbe  principal  shall  feithful- 

perform  all  the  tenns  and  conditions  of  said 
extract  and  indemnify  tbe  obligee  against  any 
loss  or  damage  directly  arising  by  reason  of  Uie 
nilnre  of  the  principal  to  mitnftdly  peiform 
said  contract,  then  this  obligation  shall  be  void; 
otherwise  to  remain  in  fall  force  and  effect 
*  •  *  Fifth.  That  no  right  of  action  aball 
accrue  upon  or  by  reason  hereof  to  or  for  the 
use  or  benefit  of  any  one  other  than  the  obligee 
herein  named;  and  tbat  the  obligation  of  the 
nirety  is,  and  shall  be  constmed  smctly  as,  one 
of  the  suretyship  only,  shall  be  executed  by  the 
principal  before  delivery,  and  shall  not,  nor 
shall  any  Interest  therein  or  right  of  action 
thereon,  be  assigned  without  the  prior  (xmsent, 
in  writing,  of  the  surety." 

The  terms  of  the  contract  rtf  led  npon  by 
d^aidant  to  sustain  its  Uieory  are: 

"And  tliat  all  excavations  shall  be  made  and 
back-fiUed,  and  all  work  done  and  materials 
fumisbed  hereunder  by  the  first  party  hereto 
at  Its  own  cost  and  expense  and  without  cost 
or  charge  to  the  second  party,  and  that  no  per- 
son or  persons  performing  work  or  labor  here- 
ander  or  furnishing  material  hereunder  shall 
hare  any  lien  against  the  second  party  therefor, 
trat  tliat  all  work  done  and  materials  furnished 
in  the  carrying  out  and  completion  of  this  con- 
tract shall  be  done  ezclustrel^  on  the  credit  of 
the  first  party  hereto." 

Counsel  dte  many  cases  holding  tbat  a 
bond  gtvra  to  Insure  tbe  faithful  perform- 
ance of  a  contract  ia  to  be  read  In  connection 
with,  and  SB  a  part  of,  tbe  contract  when 
tn  action  ia  brought  to  recover  thereon.  We 
have  no  donbt  of  the  rule.  It  has  been  held 
this  court  in  a  number  of  cases.  Friend 
V.  Balaton,  36  Wash.  420.  430,  77  Fac  704; 
McDonald  t.  Davey,  22  Wash.  866,  60  Pac. 
1116;  Trinity  Parish  v.  iBtna  Indemnity  Co., 
87  Wash.  515,  70  Fac.  1097;  Martin  v.  Sure- 
ty Co.,  S8  Wash.  280,  101  Pa&  876.  But 
ta  all  of  those  cases,  and  the  role  Is  nnl- 
rersal,  the  action  was  waged  between  the 
parties  to  tbe  contract  The  bond  the  statnte 
RQnirea  la  in  aid  (tf  the  laborer,  material- 
BHD,  and  those  w4io  furnish  supplies  to  be 
Qsed  iq»on  public  works,  and  Is  dedgned  to 
lire  a,  remedy  that  was  not  known  or  ea- 


oonraged  at  common  law.  In  so  far  as  tbe 
claimant  Is  concerned,  the  contract  between 
the  public  or  municipal  corporation  and  the 
contracting  party  is  wholly  immaterial.  If 
it  were  not  so,  a  contract  and  bond  might  be 
BO  drawn  as  to  work  an  exemption  under 
the  statnte  by  providing  that  a  settlentent 
or  imyment  by  the  municipal  corporatlou  to 
the  contracting  party  would  exonerate  the 
bond,  or,  as  in  thla  case,  by  providing  .that 
no  action  could  be  maintained  on  the  bond 
by  any  one  other  than  the  obligee. 

Although  assailed  by  counsel  we .  tiiink, 
nevertheless,  that  the  case  of  Puget  Sound 
Brl<^  Ga  T.  School  District,  12  Wash.  IIB, 
40  Fac  608,  is  controlling.  It  was  there  con- 
ceded, and  we  think  It  Is  so  here,  tbat  the 
bond  was  not  one  upon  which  an  action  could 
have  been  maintained  by  the  one  who  had 
fumisbed  material  to  the  contractor,  and 
it  was  also  admitted,  as  it  is  here,  that  the 
bond  was  insufficient  If  construed  independ- 
ently of  the  contract.  It  was  held  that  the 
school  district  had  not  protected  Itself  as 
required  by  statute,  and  was  liable  to  one 
who  had  furnished  supplies  to  the  contractor 
for  tbe  erection  of  the  building.  Greenfield 
Lbr.  &  Ice  Co.  v.  Fairer,  1G8  Ind.  Sli,  66 
N.  B.  747. 

It  Is  contended  that  the  Puget  Sound  Brick 
Company  Case  la  In  conflict  with  the  later 
cases  of  Wheeler,  Osgood  ft  Co.  v.  E^re^ett 
Land  Co.,  14  Wash.  680,  46  Fac.  316, 
and  Crowley  v.  U.  S.  F.  ft  G.  Co.,  29  Wash. 
276.  60  Pac  784.  But  these  cases,  like  oth- 
ers cited,  were  waged  between  tbe  contract- 
ing parties.  The  statnte  controlling  this 
case  was  tn  no  way  invoked.  Moreover,  tbe 
defendant  has  itself  construed  tbe  bond  as 
personal  to  Itself.  It  Is  alleged  in  tbe  com- 
plaint, and  la  admitted  as  a  fact,  that  after 
tbe  sale  and  delivery  of  tbe  material  fur- 
nished by  plaintiff,  tbe  defendant  entered  In- 
to an  agreement  to  settle  with  Its  surety,  and 
agreed  tbat  the  bond  should  be  surrendered, 
and  tbat  It  was  then  and  there  canceled  and 
surrendered  to  the  surety  company.  We 
think  it  is  clear  tbat  plaintiff  has  a  right  of 
action  against  tbe  defendant  for  its  failure 
to  take  a  statutory  bond.  Whether  the  de- 
f^dant  has  a  right  of  action  against  its  sure- 
ty is  a  question  we  do  not  express  any  opin- 
ion upon. 

[2]  Coming  to  ttie  second  proposition:  Ses- 
sion Laws  1887-fi8r  c      |  1,  p^      reads  as 

ft>llowB: 

"Whenever  the  board  of  county  commissfoa- 
ers  of  any  county  of  this  territory,  or  the  mayor 
and  common  council  of  any  incorporated  city 
or  town  or  the  tribunal  transacting  the  business 
of  any  municipal  corporation.  •  •  •  •» 

Section  2  of  Uie  act  as  originally  drawn^ 
provided  that  "if  any  board  of  county  com- 
mlssionera  of  any  county,  or  the  mayor  and 
oonunon  council  of  any  incorporated  city  or 
town,  or  tribunal  transacting  the  badness  of 
any  municipal  corporation,"  shall  foil  to  take 
a  bond,  snch  county,  dty,  or  town  or  other 
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munlfdpal  corporation  aball  be  liable  to  the 
persons  fumlshlng  labor,  supplies,  or  materl- 
aL  The  LegislataTe  of  1807  (Session  Laws 
1897,  p.  67)  am«tded  section  1  of  the  original 
act  as  follows: 

"Wlienever  any  board,  coandl,  conimlsdon, 
trustees  •  •  *  or  any  county  or  muiUoipal- 
ity  or  any  other  pttbUo  body  sball  contract  with 
any  person  or  corporation."    (Italics  are  ours.) 

By  this  amendment  public  bodies  other 
than  those  mentioned  In  the  original  act  were 
made  amenable  to  the  statute.  The  Legisla- 
ture of  1909  (Session  Laws  1909,  p.  716)  re- 
enacted  the  law,  clarifyli^  In  some  degree 
the  first  section  of  the  act.  No  change  of 
any  kind  was  made  in  section  2,  and  it  is 
contended  that,  Inasmuch  as  an  irrigation 
district  is  a  public  body  within  the  meaning 
of  the  first  section  of  the  act  as  it  now 
Stands,  and  such  descripttve  words  are  not 
Included  In  the  first  section  of  the  act,  that 
the  irrigation  district  does  not  come  within 
the  penal  clauses  of  the  statute,  and  It  is 
therefore  not  liable.  We  may  grant  that 
this  Is  true,  unless  the  Legislature  when 
passing  the  act,  adopted  and  re-enact^  the 
words  "or  other  munidpaL  corporations" 
(section  2)  as  sufficient  to  include  any  or  all 
of  the  bodies  designated  in  the  first  section 
of  the  act  as  "board,"  "trustees,"  or  "mu- 
nicipality or  any  otlier  public  body."  To 
meet  this  suggestion  it  is  ctmtended  that  this 
act  was  passed  at  a  time  when  this  court 
had  declared.  In  Board  of  Directors  t.  Peter- 
son, 4  Wash.  147,  29  Pac  995,  that  an  irriga- 
tion district  formed  under  the  statute  pro- 
viding for  the  organlzatifm  of  irrigation  dla- 
trlcts  was  not  a  municipal  corporation.  The 
question  there  considered  was  whether  an 
irrigation  district  was  a  municipal  corpora- 
tltm  within  the  meaning  of  section  6,  art  8, 
of  the  Constitution,  which  pnta  a  limit  up- 
on the  indebtedness  that  can  be  Incurred  by 
"county,  cl^,  town,  scfaooL  dlstElct,  or  other 
municipal  corporation."  In  dlacnssing  tlie 
cafi^  tba  broad  anclrat  definition  of  a  munici- 
pal corporation  was  adopted;  tliat  ftBi  "for 
the  purposes  for  which  It  is  organized  It  must 
affect  all  within  its  boundaries  alike."  There 
Is  much  that  is  said  in  that  opiniim  that 
glTea  color  to  the  contention  of  defendant; 
but,  when  taken  in  Its  entirety,  and  coupled 
with  the  holding  that  "it  may  be  conceded 
that  the  effect  thereof  (oonstitutlttua  clasaifl- 
catlon)  has  been  to  uilarge  the  definition  of 
'municipal'  so  that  corporations  will  tall 
witiiin  that  class  which  would  not  other- 
wise liave  done  so,"  and  "we  are,  hoover, 
better  satisfied  to  hold  that  these  districts, 
although  undoubtedly  corporations,  are  not 
municipal  coiporations  within  the  meaning 
of  said  section  of  the  Constitution,"  we  think 
the  doctrine  of  the  Peterson  Cose  should 
not  be  extended  beyond  Its  terms. 

Originally,  municipal  corporations  were 
counties,  cities,  towns,  and,  latterly,  school 
districts,  aud  although  it  may  be  held  that 
a>rporatlons  other  than  those  mentioned,  and 


tlHMe  CaWng  within  the  technical  definition 
of  the  word  "municipal,''  are  not  within  the 
provisions  of  the  Constitution  which  fix  debt 
limits,  It  seems  certain  that  the  makers  of 
the  Constitution  did  not  intend  to  use  the 
words  "other  municipal  corporations"  in  any 
restricted  sense  or  as  defined  or  tested  by  any 
hard  and  fast  rule.  Naming  the  usual  mu- 
nicipal corporations,  and  following  with  the 
words  "other  municipal  corporations,"  as 
occurs  wherever  the  subject  Is  treated  In  the 
Constitution,  would  indicate  that  the  people 
bad  in  mind  the  fact  that  the  Legislature 
might,  from  time  to  time,  create  public  cor- 
porations and  clothe  them  with  a  limited 
share  of  the  functions  that  it  might  have 
delegated  to  counties,  dtles,  and  towns. 

The  power  to  drain,  irrigate,  or  dyke  land 
might  have  been  given  to  the  counties.  If 
it  had  been,  they  would  have  been  exercising 
a  municipal  function  Just  as  a  dty  does 
when  it  paves  a  limited  area  or  district  by 
special  assessments  against  the  property 
benefited.  Can  it  then  be  held  that  an  irri- 
gation district  exerdsii^  a  municipal  fimc- 
tion  Is  not  a  municipal  corporation  within 
the  meaning  of  the  phrase  "other  municipal 
corporations,"  as  it  Is  employed  in  the  Con- 
stitution? If  It  was  not  so  contemplated, 
then  no  reason  can  be  assigned  for  using  the 
words  "other  municipal  corporations"  at  all; 
for  all  the  powers  given  to  ai^  irrigation  dis- 
trict might  have  been  put  upon  the  counties, 
cities,  or  towns  of  the  state.  It  seems  to 
the  writer  that  this  is  the  logic  of  Hansen  v. 
Hammer,  15  Wash.  817.  46  Pac.  834,  where 
an  act  providing  for  the  establishment  of 
diking  districts  was  sustained  over  the  con- 
tention that  special  assessments  could  be 
made  by  dtles,  towns,  and  villages,  and  ttiat 
a  diking  district  was  not  one  of  "all  munic- 
ipal corporations"  within  the  meaning  of 
section  9,  art  7,  ot  the  Cmstltutlon,  of  which 
the  court  said: 

"The  second  clause  in  the  provision  which 
provides  that  'for  all  corporate  purposes,  all 
munidpal  corporations  may  be  vested  with  au- 
thority to  assess  aud  collect  taxes,*  etc.,  must 
mean  general  corporate  purposes  affecting  all 
the  people  in  the  county,  and  for  that  reason 
such  taxes  should  be  uniform,  but  would  not 
prohibit  the  le^ing  of  an  assessment  upon  prop- 
erty benefited  lor  the  purpose  ot  constructing 
an  improvement  whldi  might  benefit  a  portion 
of  the  conn^  only." 

Undoubtedly  the  Legislature  mrant  to  in- 
elnde  in  the  twrms  "other  munidpiU  corpora- 
tions" aU  public  coipwations  created  by 
g^eral  law  and  exercising  govemm^tal 
fimctions  within  a  district  If  it  were  not 
so,  the  status  of  munidpal,  as  well  as  pablic, 
corporations  would  be  determined  by  refer- 
ence  to  the  name  employed,  rather  than  by 
the  functions  exercised.  If  a  dty  Is  ^ven 
power  to  do  all  that  may  be  done  by  an  irri- 
gation district,  it  would  be  none  the  less  a 
munidpal  corporation.  If  that  power  Is  giv- 
en to  another  public  corporation,  it  Is  to 
that  extent  a  municipal  corporation,  and 
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Irrigation  Astrictt — reclamatloii  districts — 
htre  been  held  to  be  a  pabllc  corporation  for 
manldpal  pnrposeB.  Dean  t.  DbtIb,  61  Cal. 
409;  People  t.  La  Bve,  67  Oal.  626, 8  Pac  84; 
In^tlon  Distrtet  t.  De  Laiv^  79  Oal.  301, 
21  Pac;  825. 

Id  the  latter  case  the  district  Is  found  to 
be  a  monldpal  corporation  within  the  meaning 
of  a  eonatltotlonal  provision  that  corpora- 
tiaoa  for  monlclpal  pnrposeB  shall  not  be  cre- 
ated by  special  laws,  in  the  case  of  Be 
Bonds  of  the  Madera  Irrigation  DIstrlet,  92 
CaL  296,  28  Pac.  272,  675,  14  L.  B.  A.  756,  2T 
Am.  at  Rep.  106,  the  court,  having  under  con- 
sideration the  power  of  the  I^^fislatnre  to 
create  such  corporations,  said: 

"It  [the  Legislature]  may,  too,  by  general 
laws  aathorize  the  inhabitants  of  any  -district; 
under  aach  reatrictiona,  and  with  anch  prelimi- 
Dai?  atepa  as  it  may  deem  proper,  to  organize 
tbemselTea  Into  a  public  corporation,  for  the 
purpose  of  ezerdaing  those  governmental  dn- 
ties,  upon  the  same  prindple  as  it  auttioiiiea 
the  incorpora.tion  of  any  municipal  corporation 
under  general  lawa.  Toe  Constitution  of  Cali- 
fornia has  been  framed  with  the  principle  of 
inresting  separate  sabdiTisiona  ai  the  state  with 
local  government,  and  especially  autborizea  the 
Legislature  to  confer  the  power  of  local  legisla- 
tion upon  such  subdivldona  within  the  state  as 
may  be  organised  under  its  authority.  The  Leg- 
islature Is  itself  forbidden  to  interfere  in  any 
manDer,  except  by  general  laws,  with  the  power 
of  local  legislatioo  intrust^  to  such  organiza- 
tioBs,  nor  can  it  delegate  to  any  bnt  public  cor^ 
porations  the  power  to  perform  any  municipal 
fonctions  whatever,  or  vest  in  any  but  the  cor- 
porate authority  of  a  municipal  corporation  the 
power  to  aaacas  and  collect  taxes  for  anv  munic- 
ipal parpo«&   But,  although  the  Leglslatnre  is 

Srevented  from  passing  any  special  or  local 
iw  which  ahall  he  applicable  to  only  a  particu- 
lar portion  or  district  of  the  state,  its  power  of 
legislation  for  the  public  good  ia  that  portion 
of  the  state  has  not  been  destroyed.  It  still  re- 
tains the  full  power  of  legisUtl<m  conferred 
upon  it  In  the  Constitution,  hut  la  required  to 
exercise  such  power  in  the  mode  prescribed  In 
that  iustrument.  It  may  paaa  general  laws 
which,  from  their  nature,  will  be  capable  of  en- 
forcement in  only  particular  portions  of  the 
state;  or  It  may  by  other  general  laws  author- 
ize the  organization  of  municipal  corporations 
whidi,  from  the  nature  of  the  functiona  intrust- 
ed to  them,  can  find  occasion  for  organisation 
only  in  certain  portions  of  the  state;  and  It 
may  by  such  general  laws  provide  for  the  or^ 
ganiiatlon  of  snch  and  as  many  species  of  mu- 
nicipal corporationa  aa,  in  its  judgment,  are 
demanded  by  the  welfare  of  the  state,  and  the 
protection,  aecarity,  and  benefit  of  the  people.' 
for  which  government  is  Instituted,  ana  wnicn 
hu  been  by  the  people  confided  to  It." 

To  hold  tliat  the  defendant  la  not  a  mu- 
nicipal corporation  In  a  general  sense  would 
upset  many  of  the  settled  plans  provided  by 
the  Legislature  for  local  self-goremment. 
The  Legislature,  either  by  apt  deslgnatiim 
or  by  a  definition  of  power,  has  provided  for 
the  creation  of  many  public  corporations  oth- 
er than  those  expressly  named  in  article  8, 
section  6,  of  the  Constitution;  as  for  In- 
stance, commissions  for  the  government  of 
dtlefl,  irrigation  districts,  agrlcultnral  de- 
velopment districts,  drainage  districts,  cbm- 
tnerdal  vraterway  districts,  port  commission 


t  districts,  etc.  The  powOT  to  eraate  mnnlol^l 
corporations  has  been  nnifOrmly  nidield  by 
this  and  other  courts.  It  was  held  in  Paine 
T.  Port  of  Seattle^  70  Wash.  294,  126  Pac. 
628,  127  Pac.  580,  that  the  poww  is  elemen- 
tary and  to  be  exercised  tree^  unless  pro- 
hlblted  by  the  Oonstltntlon  Itself,  the  conrt 
saying: 

"We  are  of  the  opinion  that  the  L^slature 
has  ample  power  under  our  Constitution  to  en- 
act laws  providing  for  the  creation  of  municipal 
corporations  other  than  eounties,  dtles,  and 
towns  and  school  districts.  *   •   « ** 

The  words  "municipal  corporation,"  as 
used  in  section  1160,  have  a  meaning  there- 
fore as  broad  as  is  the  power  of  the  Legis- 
lature to  create  public  corporations  and 
clothe  them  with  the  duty  of  discharging  a 
muDidpfll  function.  No  violence  is  done  to 
the  law  or  to  any  rule  of  statutory  construc- 
tion when  we  hold  that  the  Legislature  must 
have  believed,  in  re-enactiiig  the  law,  that 
the  words  "or  tribunal  transacting  the  basi- 
ness  of  any  municipal  corporation"  (section 
1160)  were  sufilcient  to  include  the  words 
added  to  the  statute  (section  1159)  when  re- 
enacted  in  1009;  that  Is,  "or  any  other  pub- 
lic body." 

The  words  "municipal  corporatlw"  being 
comprehensive  of  every  public  body  exercis- 
ing legislative  authority  for  the  Interest,  ad- 
vantage, and  convKiience  ot  any  particular 
locality  and  its  Inhabitants,  although  in  lim- 
ited degree.  It  follows  that  defendant  Is 
bound  by  the  penal  clause  of  the  8tatat& 

We  do  not  understand  ttut  It  Is  contended 
that  £be  Legislature  Aid  not  Intesd  to  ooner 
public  bodies,  snch  as  Irrigation  diatriets,  by 
the  several  acts  and  amendments.  ^Hie  sole 
contention  Is  that  section  1160  of  the  Code 
will  not  bear  that  construction  under  the 
rule  of  "expresslo  untns  est  enlasto  alter!- 
us,"  whereas,  the  rule  goremlng  the  inter- 
pretation of  remedial  statutes  la  to  find 
tile  object  of  tb^  Legislature  and  to  enforce 
it  If  it  can  be  done  without  Tlolence  to  any 
mandate  o^f  the  ConstitnthHi. 

We  find  no  error  In  the  Judgment  ot  the 
court 

Affirmed. 

CBOW,  a  J.,  and  BLLIS,  MAIN,  and 
GOSB,  JJ.,  concur. 


KSaSSV  T.  SPOKANE  &  I.  B.  B.  CO. 
(No.'  11011.) 

(Supreme  Court  of  Washington.   Nov.  16, 
1914.) 

1.  BUCTEICITT  (§  14*)— DeGREB  OF  CaRE. 

The  degree  of  care  required  of  one  liandling 
a  dangerous  agency  as  an  electric  current  varies 
in  proportion  to  the  attendant  dangers. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  I  7;  Dec.  Dig.  i  14.*] 
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2.  EijecTUoitT  (1 16*)  —  Deobbb  of  Caws  — 

Pboxiuatb  Cause. 

While  a  trolley  wire  charged  with  6,000 
volta  is  a  dangerous  agency,  and  great  care 
should  be  exercised  in  handling  it,  the  defendant 
railroad  company  is  not  liable  for  an  injury  to 
a  small  boy  who,  in  playing  telephone,  threw 
a  wire  across  the  trolley,  which  was  lower  than 
in  ordinary  cases  because  the  road  ran  in  a 
cut,  and  was  injured  when  the  wire  came  in 
contact  with  the  trolley,  for  such  occurrence 
could  not  have  been  fdreseen  by  an  ordinarily 
prudent  person. 

[Ed.  Note.^For  otiier  casea,  see  ilileet]^t7t 
Cent  Dig.  I  9;  Dec.  Dig. Tl6.«] 

DeiMrtment  L.  Appeal  from  Snpertor 
Court,  Spokane  OoaDt? ;  Bruce  Blabe,  Judge. 

Action  by  WlUlam  Arncdd  Konp^  by  Lud- 
wlg  Kempf,  hlB  guardian  ad  litem,  against 
the  Spokane  &  Inland  Cmpire  Ballroad  Com- 
pany. From  a  Judgment  for  plalntUt,  defend- 
ant  appeals.  Reversed  and  remanded,  with 
directions  to'dlamlas. 

Graves,  Klzer  &  Oravee,  of  Sp<d£ane.  for 
appellant.    Bobertson  &  Miller  and  F. 
Olrand,  all  of  SpcrtEane,  for  respondent 

MAIN.  J.  This  acUon  was  instituted  for 
the  purpose  of  recovering  damages  for  per- 
gonai  Injuries  sustained  through  the  alleged 
negligence  of  the  defendant  The  cause  was 
tried  to  a  jury,  and  resulted  in  a  verdict  and 
Judgment  in  favor  of  the  plaintiff  to  the  sum 
of  $2,000.   The  defendant  appeals. 

The  facts  are  In  substance  as  follows:  On 
April  12, 1011,  and  for  some  years  prior  there- 
to, the  defendant  owned  and  operated  an 
electric  railway.  This  railway  line  extends 
along  and  across  certain  streets  of  the  city 
of  Sp<^ane.  The  location  of  the  accident 
was  at  or  near  the  Intersection  of  Fifth  ave- 
nue and  Bogan  street  Hogan  street  extends 
north  and  south,  and  Fifth  avenue  east  and 
west  The  railway  tine  crosses  Fifth  avenue 
a  little  east  of  the  Intersection  of  that  street 
with  Hogan  street  At  the  southwest  comer 
of  these  two  streets  there  is  a  vacant  lot  or 
tract  of  ground  upon  which  boys,  and  some- 
times men,  of  the  nelghboriiood  play  ball. 
South  of  Fifth  avenue  at  this  point,  and 
back  a  little  distance  from  the  street,  is  the 
railway  company's  transformer  station.  The 
streets  at  this  point  are  not  graded.  South 
of  the  lot  which  is  used  as  a  ball  ground  there 
is  a  high  rodcy  hill.  Upon  this  hill  specta- 
tors sit  and  watch  the  ball  game  In  progress. 
The  railway  line  crosses  Fifth  avenue  In  a 
cut  approximately  35  feet  deep  and  45  feet 
from  one  edge  of  the  cut  at  the  top  to  the 
other.  The  cut  had  been  blasted  out  of  ba- 
saltic rock,  and  Its  sides  were  almost  per- 
pendicular. The  trolley  wire  is  23  feet  above 
the  track  at  the  bottcmi  of  the  cut  Boys  of 
the  neighborhood  were  accustomed  to  play 
In  this  vicinity,  and  at  times  sat  upon  the 
edge  of  the  cut  and  watched  the  cars  pass 
through  below.  On  April  11,  1911,  William 
A.  Kempf  then  a  boy  of  six  or  seven  years  of 
age,  together  with  other  boys  of  about  the 


same  age  or  a  Uttle  older,  were  iilaybi^  near 
the  intersection  of  the  two  streets  named.  In 
the  vicinity  of  the  transformer  station  they 
had  picked  up  a  number  of  abort  ideces  of 
wire.  Apparently  not  knowing  exactly  what 
they  expected  to  do  with  the  wlre^  they  tied 
the  various  pieces  t(^th».  A  st<me  was 
then  tied  to  one  end  of  the  wire.  When  the 
boys  were  near  the  edge  of  tlie  cut  and  in 
Fifth  avenue,  one  of  the  bc^  soggested  that 
th^  [day  "tel^»hon&"  One  of  the  bcgrs,  Tlm- 
ott^  OolltfaOQ  by  name,  att^pted  to  cast  the 
rock,  with  the  wire  tied  thereto  across  to  the 
opposite  bank  of  the  cut  This  was  then  to 
be  used  as  an  imaginary  telephone  line.  The 
Kempf  boy,  who  was  Injured,  at  the  time  the 
stone  was  thrown  had  hold  of  the  other  end 
of  the  wlra  The  cast  fit  the  stone  was  not 
sDffldently  strong  to  cany  it  to  the  opposUe 
bank.  It  Into  tbe  cat,  bringing  the  wire 
to  which  it  was  tied  across  the  trolley  wire, 
and  the  Kenq)f  hoy  thereby  received  the  elec- 
tric current  and  sustained  a  severe  injury. 
The  trolley  wire  at  this  point  carried  an 
electric  current  of  1^600  volts. 

The  plaintiff  dalms  that  Oie  defendant 
was  n^ligent  in  tailing  to  have  the  trolley 
wire  covered  or  protected  at  this  pdnt  In  a 
manner  ttiat  would  have  made  it  Imposilble 
for  the  wire  which  was  thrown  by  G<^thon 
to  have  oome  In  contact  with  the  trolly. 
There  was  no  evidence  that  prior  to  ttdaUme 
the  boys  playing  in  the  vldnl^  had  attempted 
to  eateT  into  any  game  which  would  Involve 
the  crossing  ot  the  cat  in  any  manner.  Up- 
on the  trial,  at  the  conclaadon  of  the  plain- 
tllTs  evidence,  the  defendant  diallenged  the 
sufficiency  thereof  and  moved  for  a  dismissal 
of  the  action.  This  motion  was  overruled, 
and  was  r^teated  and  likewise  overraled  at 
the  conclusion  of  all  the  evidence. 

The  question  which  Is  decisive  of  this  case 
is  whether  the  defendant  was  negligent  In 
falling  to  guard  or  cover  the  trolley  wire  in 
some  manner.  The  plaintiff  claims  that  It 
was  negligence  on  the  part  of  the  defendant 
to  maintain  a  trolley  wire  carrying  6,600  volta 
of  electricity  "within  easy  reach  of  the  chil- 
dren that  play  on  the  bluff  above  the  cut," 
through  which  this  wire  was  strung. 

[1]  The  degree  of  care  required  of  one 
handling  a  dangerous  agency,  such  as  an 
electric  current,  varies  in  proportion  to  the 
attendant  dangers.  In  other  words,  a  per- 
son handling  an  agency  which  Is  attended 
with  but  slight  danger  must  exercise  a  mod- 
erate degree  of  care,  while.  If  the  agency  Is 
attended  with  great  danger,  the  care  must 
be  of  the  highest  degree.  Card  v.  Wenatchee 
V.  G.  &  B.  Co.,  77  Wash.  564,  137  Pac.  1047. 

[I]  A  trolley  wire  charged  with  6,600  volts 
of  electric  current  would  be  an  agency  which 
Is  attended  with  great  danger.  In  order  to 
charge  the  defendant  with  liability,  however, 
it  is  necessary  that  the  Injury  which  results 
from  such  dangerous  agency  be  one  which 


•For  oUmt  o»km  mm  ssom  topic  and  MctlOD  MUMBKA  In  Dae.  Dig,  A  Aib.  Dig.  Key-No.  Series  *  Rep'r  ladexei 

Digitized  by  Google 


Or.) 


JSX.  PABTB  OOHBN 


79 


a  person  of  oTdlnaxy  prttdoice,  In  tlie  IM^t 
of  the  snrroaDdlng  dxCDnutances,  would  rea- 
sonabl/  and  naturally  bare  anticipated. 
JvlUMOD  T.  New  Omaluu  etCt  I4^t  Go^  78 
Neb.  24, 110  N.  W.  711. 17  L  B.  A.  (N.  8.)  435 ; 
Bnudi,  etc.,  Oo.  t.  Leten^  98  Tex.  004,  67 
a  W.  640,  4»  L.  B.  A.  771,  77  Am.  8t  Bep. 
896. 

The  rales  of  law  Just  stated  seem  to  be 
reoognlztid  bj  t>oUi  partUn.  The  qnestlon, 
then,  la  reduced  to  tbla:  Was  the  Injury 
which  the  Kempf  boy  snstalned  one  wbldi  the 
defendant  ahooid  reaaonably  and  natarally 
hare  anticipated  as  <ne  likely  to  oocnr?  Aft- 
er  stating  the  fttcts  in  ttOa  can,  It  wonld 
seem  that  little  need  be  said.  It  la  very  dear 
that  a  person  of  ordinary  prudence,  In  the 
light  of  the  sorroxmdlng  facts-  and  dream- 
stances,  wonld  not  reaaonaUy  and  natarally 
haye  antldpated  that  a  boy  upon  the  edge  of 
the  cat  would  be  injured  by  the  trolley  wire 
which  was  approximately  28  feet  distant  aa 
a  hOTlsontal  line  from  the  edge  of  tiie  cut, 
and  12  feet  below. 

The  plaintiff  claims  that  the  case  of  Card 
r.  Wenatchee^  etc.,  Go.,  snpra,  sustains  bis 
right  to  have  the  question  submitted  to  a 
Jury.  In  that  case  the  defendant  maintained 
along  a  highway  a  high-power  electric  trana- 
mlBslon  line.  This  line  was  supported  by 
poles,  and  was  suspended  from  tbe  ends  of 
cross-arms  which  projected  over  the  line  of 
the  highway.  While  one  James  W.  Card 
was  working  upon  his  land,  he  caused  to 
be  elevated  to  an  upright  position  a  wrought 
iron  pipe  about  23  feet  long  and  2%  inches 
in  diameter.  This  pipe  came  In  contact 
with  the  transmission  line,  and  resulted  In 
Card's  death.  The  transmission  line  at 
this  imiut  was  17  feet  from  the  ground 
and,  as  already  stated,  extended  over  and 
beyond  the  line  of  the  bighway.  It  was 
bold  that  it  was  a  Question  for  the  Jury 
whether  the  defendant  was  "negligent  In 
maintaining  this  high-power  electric  trans* 
mission  line  suspended  within  17  feet  of  the 
ground  over  the  land  of  the  deceased."  The 
deceased  came  to  his  death  while  engaged  In 
the  Dsual  and  ordinary  work  upon  liis  farm. 
He  was  In  no  sense  a  trespasser.  The  trans- 
mission line  extended  over  and  was  above  his 
land.  This  defendant  had  no  right  to  place 
Its  wire  beyond  the  line  of  the  highway.  In 
the  present  case  the  trolley  wire  was  where 
the  defendant  had  a  right  to  maintain  It  An 
interference  with  it  was  an  invasion  of  the 
right  of  the  defendant  As  already  stated, 
there  is  no  evidence  that  prior  to  the  time 
of  the  injury  for  which  this  salt  was  brought 
the  boys.  In  a&sembUng  In  the  vidnlty  to 
play,  had  in  any  manner  entered  upon  any 
games  whicli  involved  crossing  or  com- 
municating across  the  cnt  Had  it  been 
shown  that  it  was  cnstomary  for  the  hoys 
of  the  neighborhood  to  indulge  in  games 
which  involved  either  real  or  Imaginary  com- 


munication across  the  cat,  and  this  fact  was 
actually  or  constractively  known  to  tlie  de- 
fendant a  different  questian  would  be  pre- 
sented, upon  which  no  i^lnion  Is  now  ex- 
pressed. If  the  deffendsnt  were  liable  under 
the  facta  in  this  case,  it  would  be  equally 
liable  it  ft  bo^  upon  the  street  should  tie  a 
stone  to  a  wire  and  cast  it  over  a  troU<^ 
wire  and  be  injured  by  the  resulting  shodc 
To  bold  the  d^endant  liable  for  the  injury 
wbl<A  the  boy  upon  the  edge  of  the  cat  sus- 
tained would  make  the  UablUty  of  the  de- 
fendant that  of  an  Insnrtf.  This  the  law 
does  not  impose.  In  order  to  sustain  the  ac- 
tion, negligence  must  be  shows. 

The  Judgment  will  he  reversed,  and  Qie 
cause  remanded,  with  directtoi  to  dismiss. 

CBOW,  a  X,  and  GOSBl  OHADWIOE, 
and  ElLIilS,  33^  concur. 


Bx  parte  COHEN. 
<8apruae  Oonrt  of  Oregon.  Oct  2(K  1914.) 

1.  Csnnif  AL  Law  ({  1098*)— Fbdkbai:.  Goustb 
— Kevibw  op  PBocEBDinos  —  Effect  op 
Tbahsfeb  op  Gauss. 

A  jodgment  of  conviction  of  a  (dony  by  a 
federal  District  Court  affirmed  by  the  Circuit 
Court  of  Appeals,  continues  in  force,  notwltb- 
staQdiog  a  writ  of  certiorari  from  the  United 
States  Supreme  Court  until  reversed,  which 
done  only  when  errors  are  found  in  the  reowd 
upon  whldi  it  rests  and  where  committed  pre- 
vunisly  to  its  rendition. 

[Bd.  Note.— For  othw  ease&  see  Criminal 
Uw.  Cent  Dig.  |  2782;  DseTDIg.  |  1088.*] 

2.  ATTOnNBT  AHD  CLUITT  (I  89*)  —  DlSBAB- 

UEKT  OP  Attobnst— Conviction  op  Fm,ont. 
The  effect  of  a  conviction  of  felony  as  a 
ground  for  disbarring  an  attorney  is  not  an- 
ndled  by  a  writ  of  error  and  supersedeas. 

pid.  Note.— For  other  case^  see  Attorney  and 
Client,  Cent  Dig.  |  OB;  Dea  Dig.  i  89.*] 

Department  2.  Original  proceeding  to  sus- 
pend and  remove  Max  O.  Cohen,  an  attorney 
at  law.  Defendant  disbarred. 

Max  Q.  Cohen,  who  is  charged  in  this  pro- 
ceeding, Is  a  member  of  the  bar  of  this  state, 
and  on  Octobw  9,  1918,  there  was  filed  in 
this  court  against  him  an  accusation  alleging 
that  he  liad  been  convicted  in  the  United 
States  District  Court  for  Oregon  of  the  crime 
of  snltomation  of  perjury.  The  proceeding 
was  filed  against  him  In  this  court  by  the 
grievance  committee  of  the  bar  association  of 
the  state  of  Oregon,  and  on  the  9th  day  of 
Octobw,  1018,  this  court  made  an  order  there- 
in requiring  that  he  appear  and  answer  said 
allegation  on  the  4th  day  of  November,  1913, 
at  10  o*do<^  a.  m.  On  the  30th  day  of  Oc- 
tober, 1918.  said  Max  O.  Cohen,  by  his  at- 
torneys, Mannix  &  Sullivan,  appeared  and 
answered  the  said  accusation,  and  on  the 
2Sth  day  of  June,  1914,  there  was  filed  by  the 
said  grievance  committee  a  supplemental  ac- 
cusation against  him,  setting  forth  that  the 
said  Judgment  of  the  United  States  District 
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Court  had  been  affirmed  on  the  4th  day  of 
May,  1914,  In  the  United  States  Olrcoit  Court 
of  Appeals  for  the  Ninth  District  (214  Fed. 
23,  130  a  C.  A,  417),  by  which  the  judgment 
of  the  said  United  States  District  Coart  for 
Oregon  was  made  final;  and  the  said  com- 
mittee asked  that  the  matter  be  set  for  hear- 
ing. On  the  27th  day  of  July,  1914,  the  said 
Cohen  answered  the  said  sui^lemental  ac- 
cusation, alleging  that  he  had  applied  to  the 
said  United  States  Circuit  Court  of  Appeals 
for  a  writ  of  certiorari,  which  was  still 
pending.  On  September  2S,  1914,  this  matter 
came  on  for  argument  in  this  ooort;  and  was 
taken  under  advisement 

John  UcCourt,  of  Portland,  and  John  H. 
McNary,  of  Salem,  for  plaintiff.  Thomas 
Mannix,  of  Portland,  for  defendant  Elton 
Watklns  and  John  B.  Cleland,  both  of  Port- 
land, on  complaint  for  grievance  committee 
of  Bar  Association. 

PER  CURIAM.  [1,2]  To  be  admitted  to 
the  bar  of  this  court  under  our  statute  bears 
with  It  some  honor  as  well  as  responsibility; 
and  it  is  very  Important  that  the  members 
of  Uie  said  bar  maintain  the  honor  and  dig- 
nity of  that  profession  by  moral  conduct  and 
honorable  dealings,  not  only  with  their 
clients  and  the  court,  but  with  other  dti- 
sens,  this  court  being  made  the  final  arbiter 
of  questions  of  this  character.  The  case 
comes  before  as  practically  upon  the  one 
question  as  to  whether  or  not  we  should 
treat  the  Judgment  of  the  United  States  Dis- 
trict Court  or  of  the  Circuit  Court  of  Appeals 
as  final  and  as  a  basis  upon  which  a  Judg- 
ment of  disbarment  should  be.  granted.  The 
charge  is  a  serious  one  and  involves  a  ques- 
tion of  moral  turpitude  which  cannot  be 
lightly  looked  upon.  Cohen  Insists  before 
us  that  Qie  decision  of  the  Circuit  Court  of 
Appeals  is  not  final,  and  therefore  not  suffi- 
cient upon  which  to  base  the  proceeding. 
It  is  said  in  Thornton  on  Attorneys  at  Law, 
S  856,  a  conviction  of  crime  is  usually  con- 
sidered a  sufficient  ground  for  disbarment 
and  that  one  convicted  In  a  federal  court 
may  be  disbarred  In  the  state  court;  and  it 
Is  held  In  many  United  States  cases  that  a 
writ  of  error,  or  certiorari,  from  the  United 
States  Supreme  Court  does  not  vacate  the 
Judgment  of  the  court  below.  That  con- 
tinues In  force  until  reversed,  which  Is  done 
only  when  errors  are  found  in  the  record  up- 
on which  It  rests  and  where  committed  pre- 
viously to  its  rendition.  See  Railway  Co.  v. 
Twombly,  100  U.  S.  78,  2B  L.  Kd.  550.  The 
effect  of  a  conviction  of  felony  as  a  ground 
for  disbarring  an  attorney  is  not  annulled  by 
a  writ  of  error  and  supersedeas.  In  re  Klrby 
(D.  O.)  84  Fed.  606;  State  v.  Hubbard,  58 
Kan.  797,  61  Pac.  290,  89  L.  R.  A.  860.  The 
accusation  and  the  matters  admitted  in  the 
pleadings  are  sufficient  to  justify  the  disbar- 
ment, and  it  Is  determined  by  this  court  that 


Max  O.  Cohen  has  been  amvlcted  of  a  felony 
involving  moral  turpitude. 

It  Is  ttxerefoTe  hereby  ordered  and  adjudg- 
ed by  this  court  that  the  said  Max  O.  Cohen 
be  and  is  hereby  disbarred  from  practice  in 
any  of  the  courts  of  this  state,  and  that  his 
name  be  stricken  from  the  roU  of  attorneys 
of  this  court 


HADLEY  T.  HADI/BX  et  aL 

(Sapr«ae  Court  of  Oregon.    Oct  9,  1014. 
On  Petition  for  Rcbwrlng,  Nov. 
24.  1914.> 

1.  idowkb  17*)  —  paopibtt  subjsot  — 
"IDquxtabub  Estate:." 

Under  L.  O.  L.  S  7286,  giving  a  widow 
dower  in  lands  whereof  ber  busoand  was  eelsed 
of  an  estate  of  inheritance,  she  has  no  dower  in 
egnitabte  estate  In  lands,  such  as  a  partnetship 
interest  in  lands  held  in  the  name  ot  a  sur- 
viving partner. 

[Ed.  Note.— For  other  cases,  see  Dower. 
Cent.  Dig.  K  62,  76;  Dec.  Dig.  f  17,* 

For  other  definition&  see  Words  and  Phrases, 
Equitable  Bsute  and  Inteiort.] 

2.  Bizcoxmms  and  ADnRisnAiou  (|  48*)— 

DlBTKIBOTIOna    OF    ESTATK   —  FEBSOIfAI, 

PaOPBBTT. 

The  personal-  property  of  a  decedent  goes 
by  operation  of  law  to  me  administrator  and 
most  be  dlatrlbnted  by  him. 

[Ed.  Note.— For  other  cases,  see  Bzecutors 
and  Administnton,  Ceot  Dig.  H  279,  281; 
Dec.  Dig.  I  «.•]  ^  WW       ,  . 

8.  EXEOUTOBS  AND  ADHXinSTBATOBB  (|  84*>- 
SbTTLEUBNT  of  ElSTATB— OoZXECTZOn  OF  AS- 
BETB. 

It  Is  the  duty  of  a  general  administrator, 
if  he  has  reason  to  believe  tbat  a  partnendiip 

existed  between  the  decedent  and  ftis  son,  in 
whose  name  the  property  was  held,  to  have  it 
inventoried  as  such,  and,  if  necessary,  bring 
suit  dierefor  against  the  person  in  posseasiun, 
or  to  resign. 

[Ed.  Note.— For  other  cases,  sae  ^ecutors 
and  Administrators,  Cent  D1|U  S  323;  OoC. 
Dig.  8  84.*] 

4.  Descent  ano  DisTEinnTiow  ({  91*)— Ac- 
tion BT  Heib— Failubb  of  Auhinistkatoe 

TO  ACT. 

Where  the  personal  representative  of  a 
decedent  refuses  to  act  where  it  is  claimed  tbat 
a  partoership  ei^ists  between  the  decedent  and 
another  who  held  the  title  to  the  property  in 
his  own  name,  the  widow  may  apply  in  equity 
to  reduce  to  the  possesaioa  of  the  administra- 
tor the  outstanding  assets,  and  this  suit  can 
only  operate  in  aid  of  the  administration. 

[I'M.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Coit  Dig.  ||  35^-881;  Dee.  Dig. 
S  »l.*] 

5.  Descent  and  DiSTMBtmow  (|  91*)- A(K 
mON  BT  Heir— Conditions  Pbsceoent. 

In  a  suit  by  a  widow  to  have  property 
standing  In  the  name  of  decedent's  son  declared 
to  be  partnership  proi>erty  of  the  decedent  and 
his  BOD,  where  the  answer  dwiiea  that  the  prw 
erty  is  partnersliip  property  and  the  widow  ad- 
mits receiving  a  sum  from  the  son  in  settle- 
ment of  her  claim,  but  alleges  that  she  was 
induced  to  accept  it  by  fraud,  she  cannot  main- 
tain the  suit  without  tuidering  back  the  sum 
received. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
T>i.«fr<bution,  Cent  Dig.  H  85&-^81;  Dec.  Dig. 
8  91.*] 
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6.  jDBBOKnr  Airo  XharuBunoif  d  91*>— Ao 

TXOR  BT  HKIK— BXLIKF  AW AIDED. 

A  widow,  claiming  that  certain  property 
standing  in  the  name  of  decedent's  ion  was 
partnership  property  of  the  decedent  and  his 
son,  cannot  maintain  a  snit  to  hare  her  interest 
therein  as  heir  adjudged,  but  only  to  determine 
that  the  interest  of  the  decedent  In  the  partner- 
ship is  property  of  his  estate  to  be  administered 
lo  the  usual  maimer. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  U  89&-881;  Dec  Dig. 
I  91.*1 

7.  Attobnkt  and  CzjxifT  (I  174*)— Lnv  vos 
Attobnet'b  Fees. 

In  a  suit  to  have  property  standing  in  the 
name  of  decedent's  son  adjudged  to  be  partner- 
ship pitHierty,  the  court  cannot  create  a  lien  in 
favor  of  the  plaintifPa  attorney  on  the  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  U  378-880,  382,  383; 
Dec  Dig.  S  174.*) 

Department  2.  Appeal  from  Circuit  Court, 
Tillamook  County ;  J.  U.  Campbell,  Jndge. 

Snit  by  Otella  Hadley  against  C.  B.  Had- 
ley  and  others.  From  a  decree  for  defend- 
ants, plaintiff  ainteals.  Beversed  and  re- 
manded. 

One  a  B.  Hadley.  a  resident  of  Tillamook 
eonnty,  Or^  died  December  7,  1911.  The 
plaintiff  la  his  widow,  and  sba  brings  tbla 
salt,  alleging  that  C.  B.  Hadley  in  his  life- 
time was  a  partner  with  C.  B.  Hadl^,  Ills 
maa;  that  Uiey  did  bosineaB  togetSx^  tor 
many  years  under  the  partnership  name  of 
C.  E.  Hadl<^,  and  at  the  time  of  the  death 
of  C.  B.  Hadley  there  was  a  large  amonot  of 
partnership  property  in  the  name  and  posses- 
sion of  GL  El.  Hadl^>-4iamely,  real  estate 
of  the  probable  valne  of  975,000,  and  pnvonal 
property  of  the  ralue  of  $180,000 ;  that  0.  W. 
Talmage  was  apptrtnted  administrator  of  the 
estate  of  O.  B.  Hadley,  trat  that  he  r^uee  to 
inventory  the  property  ot  the  said  partner- 
ritip  estate  as  socli.  Plaintiff  aeeka  to  hare 
determined  the  question  of  the  existence  of 
the  partnership  and  the  property  belonging 
thereto,  her  dower  In  the  real  estate  as  well 
as  in  the  personal  pnverty.  and  to  be  adjudg- 
ed tiie  owner  there(tf;  also  to  hare  determin- 
ed the  fees  to  be  allowed  her  attorney  for 
bringlns  tUs  snit.  fflw  asks  that  a  B.  Had- 
ley be  compiled  to  acooont  to  the  estate  ot 
C.  B.  Hadley  tor  the  said  partnerddp  pnsm- 
ty;  that  O.  B.  HaOleyHi  estate  be  declared 
the  own»  of  an  undlTided  half  interest  ta 
said  real  estate  described  in  the  complaint 
and  in  tbe  peraraal  proper^  In  the  han^  of 
C.  B.  Hadley;  and  that  O.  W.  Talmage  be 
appointed  receiver  of  the  said  property  pend- 
ing the  litigation.  To  this  complaint  the  de- 
fendant OL  El  Hadley  makes  answer,  drying 
the  ezistraioe  of  said  partnership,  and  alleg- 
ing that  he  is  the  owner  personally  of  all  <tf 
Mi*d  property  referred  to  in  the  complaint. 
After  the  said  case  was  at  issue  and  ready  tor 
trial,  plaintiff  and  defendant  C.  B.  Hadley 
made  a  pretended  settlement  of  plaintiff's  In- 
terest In  said  partnership  property  for  the 


CMurideiatlon  of  974X10  paid  to  her;  and 
plaintiff  having  neglected  to  have  said  suit 
dismissed,  oa  ICardi  32,  UKIiS,  C.  B.  Hadley 
filed  a  supplonental  answer  setting  up  the 
said  settlement  and  asking  for  the  dismissal 
ot  aald  snit  Plaintiff  filed  a  reply  to  said 
BOKtleoiaital  answer  aUeglag  firaud  In  the 
sBid  setOunent,  and  asking  ttiat  the  settle- 
ment be  declared  void ;  that  plaintiff  be  al- 
lowed to  retain  said  97,000  paid  thereon; 
and  that  tt  be.  deemed  an  equitable  advance 
to  plaitttlfl  oet  the  amount  that  may  be  fotmd 
due  npcn  fusr  share  of  said  estate  upon  final 
adjudicatitm  thsreot  Therei^n  testimtmy 
was  taken  upon  the  Issues  tendered  1^  the 
complaint,  answer,  and  anivlem^tal  answer 
and  re^ly.  At  the  cdoee  of  plaintiff's  testi- 
mony defmdantB  moved  for  a  dismissal  of 
aald  suit  for  the  reasou  thet  plaintiff  has  not 
established  the  allegationa  of  the  complaint 
entitling  her  to  any  relief,  whldk  motion  was 
sustained  and  the  suit  dismissed.  Plaintiff 
appeals  to  this  court 

Oak  Nolan  and  B.  J.  Howland,  both  of 
Portland,  for  appellant  R.  R.  Dunlway,  of 
Portland  (S.  S.  Johnson,  of  Tillamook,  on  the 
brief),  for  respondents  O.  B.  &  D.  J.  Hadley 
and  Maud  Sharp.  George  G.  Bingham,  of 
Salem,  on  the  brief,  fm  reqrandent  O.  W. 
Talmage.  • 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  In  the  pleadings,  as  well  as  at  the 
trial,  plaintiff  seeks  to  have  her  dower  in  the 
partnership  property  declared  and  admeasur- 
ed to  her,  and  that  she  have  Judgment  for  her 
half  interest  in  her  husband's  Interest  in 
said  partnership  property.  The  main  purpose 
of  this  suit  seems  to  be  to  recover  the  wid- 
ow's share  of  the  estate's  interest  In  said 
partnership.  The  Utie  to  the  real  estate  In 
said  partnership  Is  in  G.  E.  Hadley,  and 
therefore  the  Interest  of  the  rpal  estate  Is  an 
equitable  Interest ;  and  a  widow  has  no  dow- 
er In  an  equitable  estate  in  lands.  Section 
7286,  U  O.  L. ;  Burton  v.  Moffltt,  8  Or.  29 ; 
Neal  V.  Davis,  tS3  Or.  423, 99  Pac.  69, 101  Pac. 
212. 

[2]  And  distribution  of  personal  property 
of  the  estate  must  come  through  the  adminis- 
trator. In  Casto  V.  Murray,  47  Or.  57,  81  Pac. 
388,  883,  It  Is  said  that  upon  the  death  of  any 
person  his  personal  property  passes  by  oper- 
ation of  law  to  the  personal  representeUves, 
fn»n  whom  only  the  tiUe  thereto  can  be  de- 
rived ;  and  In  HUlman  v.  Young,  64  Or.  73, 127 
Pac.  793,  129  Pac.  124,  It  is  said  that  the 
personal  property  of  a  deceased  person  goes 
by  operation  of  law  to  the  administrator  and 
must  be  distributed  by  him. 

[8]  It  was  the  duty  of  the  general  adminis- 
trator, If  he  had  reason  to  bellere  there  was 
a  partnership,  to  have  Inventoried  it  as  such, 
and,  If  necessary,  bring  suit  for  the  recovery 
thereof  friKn  the  person  in  possession,  if 
there  was  a  reasonable  ground  to  believe  a 
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purtnershlp  ezlBted,  as  la  disclosed  br  the 
administrator's  answer  In  this  proceeding: 
If  he  was  unwUUi^  to  do  bla  duty  in  lelatlm 
thereto,  he  shoold  have  resigned  as  rach  ad- 
ministrator and  let  some  other  person  attend 
to  It 

14]  So  that  the  plaintiff  had  no  personal 
interest  in  any  of  the  property,  real  or  per- 
sonal, nntil  the  close  ot  the  admlnlstratloo  of 
the  estate;  but  under  HUlman  v.  Young, 
supra,  where  the  personal  representative  neg- 
lects or  refuses  to  act,  which  was  the  case 
here,  the  heir  may  apply  in  equity  to  reduce 
to  the  possession  of  the  administrator  the 
outstanding  assets  of  the  partnership,  so  that 
it  may  be  included  in  the  estate,  and  this  suit 
can  fltOj  operate  in  aid  of  the  admlniatratlan. 

[1}  Plaintiff  by  her  reply  to  the  supplemen- 
tal answer  admits  the  settlement  alleged 
therein,  but  allies  fraud  by  the  defendant 
O.  E.  Hadley  In  procuring  It;  and  she  seeks 
to  have  it  declared  void,  bat  asks  to  retain 
the  $7,000  as  part  of  her  dower  share  of  the 
estate  in  the  final  decision  of  this  case.  TtOB 
Is  upon  the  assumption  that  the  partnership 
exists  as  she  alleges  In  the  complaint  and 
that  she  will  have  that  amount  dne  her 
from  said  property,  which  Is  denied  by  the 
answer,  and  we  hare  no  right  to  assume  that 
It  exists.  When  she  filed  her  reply  to  the 
supi^emental  answer,  she  should  hare  proved 
the  fraud  and  offered  to  put  the  defendant 
lu  statu  quo  by  tendering  back  the  $7,000. 
The  question  of  fraud  was  not  tried  out  or 
passed  upon  by  the  circuit  court,  and  there 
was  no  tender  back  of  the  $7,000  as  a  con- 
dition of  her  right  to  proceed  with  the  trial. 
The  fraud  entitling  her  to  rescind  the  con- 
tract of  the  settlement  and  to  proceed  with 
the  trial  must  be  established  before  the  court 
as  a  condition  of  her  proceeding  therewith. 
There  are  a  great  many  matters  suggested 
on  this  appeal  that  we  have  not  discussed 
and  deem  them  entirely  immaterial,  as  we 
cannot  give  final  decision  on  this  appeal. 

[<]  The  case  ought  to  go  back  to  the  trial 
court  for  complete  trial  between  the  i>arties 
as  to  the  existence  of  the  partnership  and 
for  final  disposition  there ;  and  If  the  partner- 
ship is  found  to  exist,  the  decree  should  be 
rendered  In  favor  of  the  estate,  putting  the 
administrator  In  charge  thereof  for  final  set- 
tlement and  distribution.  The  settlement 
made  with  plaintiff  cannot  prejudice  the 
rights  and  duties  of  the  administrator  to 
take  notice  of  the  partner^Ip,  if  there  be 
one,  and  to  administer  the  same  in  the  usual 
manner.  Plaintiff  can  only  sue  to  have  the 
property  adjudged  partnership  property  of  C. 
B.  Hadley,  deceased,  and  C.  E.  Hadley,  and 
to  determine  that  the  interest  of  C.  B.  Had- 
ley la  the  property  of  his  estate,  to  be  admin- 
istered In  the  osnal  manner,  and  not  to  ad- 
ludge  her  Interest  therein  as  an  heir  or  dis- 


tributee. Sliat  can  on^  be  donb  In  Oie  coun- 
ty court  at  the  dose  of  the  adminlBtration, 
and  plalntilTa  Interest  In  said  property  can 
only  be  reoognlied  to  that  extent  In  Hm- 
man  Yovdb,  supra,  64  Or.  at  page  90»  129 
Paa  at  page  126.  tSu  procedure  In  audi  a 
case  Is  fairly  well  outlined: 

"  'When  an  administrator  refuses  to  bring  an 
action  upon  a  claim  due  the  eitate,  heirs,  cred- 
itors, and  others  interested  in  its  collection 
should  have  an  adequate  remedy.  *  *  «  It 
ia,  in  effect,  an  action  for  the  benefit  of  the 
estate  brought  in  the  name  of  the  heirs  or  cred- 
itors because  the  personal  representative  has 
refused  to  bring  It.'  •  •  •  Here  it  is  mani- 
fest by  the  allegations  of  the  complaint,  as 
well  as  avowala  of  the  answer  of  the  executor, 
Jonea^  tiiat  be  was  claiming  the  property  in 
question  as  hii  own.  and  would  not  take  any 
steps  to  reduce  It  to  the  possession  of  the  estate 
that  It  mUht  be  di8trU>uted  to  the  heirs.  The 
case  was  ripe  for  the  interposition  of  equity 
at  the  suit  of  tiie  heirs  in  aid  of  proper  admmiii- 
tration  of  the  estate,  in  order  that  the  course 
of  the  descent  and  distribution  laid  down  liy 
law  might  not  t>«  hindered  or  obstructed  by  die 
unwarranted  assumption  of  the  administrate^.*' 

[7]  It  is  not  the  province  of  this  court  to 
create  a  Uen  In  favor  of  plaintiff's  attorney 
on  the  i^perty,  as  the  property  la  not  plain- 
tiff's itroperty,  nor  Is  this  adjudication  there- 
of In  her  fhvor.  If  the  estete  is  liable  for 
an  attorney's  fe^  that  is  a  matter  to  be  set- 
tled In  the  county  court  end  Is  Immaterial 
here. 

The  decree  of  the  lower  court  wHl  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  Inconsistent  with  this  f^iln- 

lon. 

McBRIDE,  a  J.,  and  BBANandHcNARY'. 
J  J.,  ooncnr. 

On  Petition  fOr  Rehearing. 

EAKIN,  J.  The  petition  for  rehearing  In- 
sists that  this  court  should  main  final  de- 
cree in  the  case  without  sending  It  ba<& ;  but 
the  trial  in  the  drcnit  court  was  presented 
upon  an  entirely  wrong  theory  of  the  law, 
and  the  case  being  finally  submitted  on  such 
theory,  it  came  before  this  court  upon  issues 
not  properly  involved.  The  case  was  dis- 
posed of  upon  a  motifm  to  dismiss  the  suit. 
The  alleged  partnership  estete,  if  the  com- 
plaint be  true,  is  large^  and  the  proper  Issue 
not  having  been  raised,  there  might  be  a 
wrong  done  the  estate  If  the  preset  decree 
be  affirmed.  Bqulteble  principles  seem  to  re- 
qntre  that  the  case  be  s^t  back  to  the  cir- 
cuit court  that  It  may  be  property  presented. 
The  real  Issue,  If  properly  made,  was  lost 
sight  of  at  least  by  aEH>eUant.  In  denying 
this  motion  we  do  not  want  to  ai^ear  to 
approve  appeUanfa  construction  of  the  opin- 
ion. 

The  petition  Is  denied. 

McBRIDE,  a  J.,  and  BEAN  and  McNABT. 
33.,  concur. 
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LAPP  T.  OITX  OF  UABSHFIBU)  «t  aL 
(SoprtiM  Oouc  ot  Ongon.    Oct  20,  l&14w) 

1.  BfUinciPAt.  COBPOBATIONB  (|  444*) — PUB- 

uo  iHPBovEmrrfr— A8BB88iains. 

Under  a  city  charter  provUlon  giviDK  the 
coQDcil  power  to  determins  what  aball  comti- 
tote  a  lot  or  part  thereot  where  It  does  not 
appear  that  the  owner  of  a  tract  1b  Injured  bj 
iajing  it  off  Into  Knaller  rectansnlar  tracts  for 
aaseflsment  parpoaea,  an  asBessment  in  that  man- 
ner ia  at  the  most  irregular,  and  not  void  in 
eqoity. 

[Ed.  Note.— Fbr  other  case&  tee  Municipal 
CcM-porations.  Gent.  Dig.  H  10M>  106»:  Dee. 
Dig.  f  444.*] 

2.  MoniCIFAI.  GOEPOUTIOIVS  <|  480*>— PUB- 
lAO  iMPBOVBmKTO— AflBX8SiaHT»— "AlUA- 
CKNT  PbOPKBTI." 

A  city  charter  authorizing  aBsesaments  (or 
a  public  improvement  upon  "adjacent  propertjr" 
includes  lands  which,  while  not  immediately 
abutting  on  the  improvement,  lie  so  near  as  to 
be  ben^ted  by  It 

(Ed.  Note.— For  other  eases,  see  Municipal 
Oorporations,  Cent  Dig.  |  lOw;  Dee.  Dig.  { 
430.* 

For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,  Adjacent] 

3.  MuKiciPAL  CoBFOBanoKB  <i  4S6*)— Pas* 

IXC  iMFBOVUCEnTB— ASSESSUENIS. 

In  a  snit  to  enjoin  tbe  colIecti<m  of  an 
assessment  for  public  ImprovenKota.  where 
plaintilTs  land  is  Incloded  with  other  land  and 
he  introduced  in  evidence  a  map  showing  what 
portion  of  the  land  assessed  belongs  to  aim,  a 
decree  will  be  entered  for  tbe  release  of  Us  land 
from  the  lien  of  the  assessment  apwi  payment 
of  his  portion  of  the  assessment 

[Ed.  Note.— For  other  case%  see  Mnnicval 
Corporations,  Gent  Dig.  il  1094-1099;  Dec 

Dig.  i  4se  •][ 

Dcfiartment  2.  Appeal  frwn  Gircoit  Coortt 
Coos  Count?;  John  S.  Coke,  Jndcft 

Suit  by  Joseph  Ia  I^pp  against  the  City  of 
Uarsbfield  and  anoUiw.  From  a  decree  for 
defendants,  plaintiff  appeals.  Modified. 

Tbls  Is  a  sidt  to  onjtdn  the  eoUectlim  of  cer- 
tain aaeesnnesits  for  the  improvement  of 
Cedar  street  in  tbe  tUj  of  Munfhlleld.  Hie 
complaint  all^ces  the  doe  and  regalar  passage 
tgr  the  dtj  conncU  of  a  reecdntlon  declaring 
the  intention  of  tbe  dtj  to  Improve  a  por- 
tion of  Cedar  street  from  the  north  Une  of 
ndrd  street  to  a  point  12  feet  westerly  of 
the  center  of  Fftmt  street,  and  tbat  thereaft- 
er Oie  recorder  gsTS  notice  of  the  intentlfMi 
of  the  city  to  make  said  tmproTonent  Hie 
complaint  Uien  recites  tbe  taking  of  aU  tbe 
other  steps  necessary  to  make  a  valid  assess- 
ment In  form,  from  which  It  awears  that, 
except  for  the  alleged  defects  hereinafter 
mentioned,  the  proceedings  leading  up  to 
the  attempted  sale  of  the  property  claimed 
by  plalntur  are  In  all  respects  regvlar.  The 
complaint  alleges  Qie  issoance  of  an  alias 
warrant  requiring  the  marshal  to  sell  certain 
tracts  or  land  particularly  descilbed  in  the 
warrant  and  In  the  complaint,  and  further 
alleges  that  plaintiff  Is  the  owner  of  a  tract 
of  land  which  is  described  bj  metes  and 
bounds ;  that  no  part  of  such  land  fronts  or 


abuts  vpoa  Oedar  street,  and  that  be  is  not 
liable  for  any  assessment  for  the  improvement 
thereof;  that  tbe  deecrtption  of  the  s^rate 
tracts  described  in  said  warrant  was  arUtra- 
rlly  mode  and  prepared,  and  was  so  arbitra- 
rily used  and  empkg^  In  all  tbe  proceed- 
ings of  tbe  common  council  leading  up  to 
said  improvement  without  reCbrenoe  to  or 
regard  being  bad  for  the'  ownership  of  lands 
embraced  within  said  deecr^on;  that  with- 
in said  description  of  the  said  several  tracts 
in  said  warrant,  and  In  the  ordinance  provid- 
ing fw  tbe  Improvement,  la  a  portion  of  the 
land  owned  by  tbe  iilalntlff  not  fronting  and 
abutting  upon  Oedar  street,  and  that  there 
is  Included  in  said  assessment  lands  not 
,  owned  by  plaintiff;  that  plaintiff  has  r^eat- 
:  edly  offered  and  has  at  all  times  lieea  ready, 
Mto,  and  willlog  to  pay  to  defendant  any 
and  all  amounts  jnoperly  cbai^eaUie  to  his 
property*  but  that  d^endants  have  failed  and 
refused,  and  still  fall  and  refuse,  to  s^regate 
said  assesssment  so  that  plaintiff  may  pay 
the  amount  properly  chargeaUe  to  Us  prop* 
erty,  and  that  it  la  Impossible  for  plaintiff 
to  so  segregate  the  same^  and  not  knowing 
the  amount  properly  chargeable  to  hia  pnw 
oty,  and  bdng  unable  to  ascertain  tiie 
amount  thereof,  plaintiff  has  been  unaUe  to 
pay  said  assessmoit  or  to  tender  into  court 
the  amount  thereof.  The  answer  denied  that 
plain  tiff  was  the  owner  of  the  property  de- 
scribed In  the  ciHuplaint,  w  any  part  Oiereof , 
and  alleged  a  regular  and  orderly  awwasmput 
for  the  purpose  of  Hie  proposed  Improvanoit 
and  a  willingness  and  offer  on  the  part  of 
defendants  to  allow  plaintiff  to  detignate 
soch  parcels  cHE  said  tract  as  he  daimed  to 
own  and  to  pay  his  portion  of  the  assessment 
thereon,  which  pUdntUt  bad  neglected  and  re- 
fused to  do.  The  r^y  denied  tbe  new  matter 
in  the  answer.  After  the  plaintiff  had  oon- 
eluded  bis  twffti"*OT*r  defendants  moved  for  a 
dismissal  of  the  suit  on  the  ground  that 
plaintiff  had  failed  to  show  any  cause  of  ac- 
tion, or  any  title  In  himself,  to  any  land  af- 
fected by  the  assessment,  wbidi  motion  was 
granted,  and  plaintiff  appeals 

J.  M.  Upton,  of  Marshfleld  (EL  L.  C.  Farrin, 
of  San  Francisco,  Cel.,  on  tbe  brief),  for  ap- 
pellant John  D.  Goes,  of  Manshfleld,  for 
respondents. 

McBBIDB,  C.  J.  (aftsr  Stating  the  facts  as 
above).  While  the  testimony  as  to  the  loca- 
tion of  the  tract  purdiased  1^  plaintiff  from 
tbe  state  is  not  so  clear  and  satisfactory  as 
could  be  desired,  we  are  of  the  opinion  that 
the  testimony  of  the  witness  Gathcart  tends 
to  place  it  where  It  Is  indicated  upon  the  map 
offered  in  evidence.  Although  tbe  deed  from 
the  state  Is  irregular  and  perhaps  not  so 
definite  as  to  the  boundaries  of  the  tract 
conveyed  as  is  usually  the  case,  neverthe- 
less it  contains  those  elemente  of  description 
by  which  a  surveyor  going  upon  the  ground 
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would  be  able  to  And  tbe  prcpertT'  Vor  the 
purposes  of  thla  case,  and  In  the  absence  of 
any  contrary  teBtlniony»  we  may  fairly  as- 
sume that  plalntUf  B  boondarira  are  where 
they  are  Indicated  on  the  map. 

[1]  The  laying  off  of  the  tract  into  smaller 
rectangular  tracts  wonld  &eem  to  be  aathoTlB> 
ed  by  section  71  ,of  the  cbarter,  which 
provides,  among  other  things: 

"The  coancil  shall  have  power  to  determine 
what  shall  constitute  a  \ot  or  part  thereof  aa 
the  terms  axe  osed  in  this  act." 

In  any  event  it  does  not  appear  that  plain- 
tiff has  been  in  any  way  Injured  by  this 
method  of  assessment,  which  at  the  most 
would  be  only  irregolar  and  not  void  in 

equity. 

[2]  Neither  is  there  any  validly  to  plain- 
tiff's cmitention  that  his  land  does  not  abut 
on  the  street  to  be  improved,  and  is  there- 
fore immune  from  assessment  The  dty 
dliarter  of  Mandifleld  provides  that  assess- 
ments cft  this  character  may  be  made  upon 
adjacent  property.  TbSa  iwdudes  lands 
whifdi,  while  not  immediately  abutting  on 
the  improvement,  lie  so  near  thereto  as  to  be 
benefited  by  It  Page  &  Jones  on  Taxation 
by  Assessment  1 622;  Kirkpatrick  v.  City  of 
Dallas,  68  Or.  Ml,  IIB  Fa&  42^;  Town  of 
Woodruff  Place  r.  Baschlg,  147  Xnd.  B17,  46 
N.  B.  900;  Hennessy  v.  Douglas  County,  99 
Wis.  129,  74  N.  W.  98S.  The  evidence  indi- 
cates that  the  land  claimed  by  plaintiff  will 
be  benefited  by  the  improvmnent. 

[9]  Tile  most  dlflOcult  question  presented 
is  the  Incln^on  of  plaintiff's  land  with  land 
owned  by  others  in  the  same  assessment 
Some  authorities  seem  to  hold  such  ftn  as- 
sessmmt  absolutely  void,  even  in  equity. 
McQulllln.  Hunldpftl  Corporations,  i  2082; 
Hnnt  V.  Sbcte,  etc.,  26  Ind.  App.  B18,  58  N. 
B.  B57.  Other  authorities  seem  to  hold  that 
an  assessment  of  that  character,  while  ir- 
regular, is  not  void,  but  voidable,  and  that 
the  defect  may  be  waived  failure  to  ob- 
ject at  the  proper  time  and  place.  HcQoil- 
lin,  Municipal  Corporations,  supra;  Thom- 
son V.  People,  184  111.  17,  S6  N.  B.  383;  Beck- 
er V.  Baltimore  &  Oblo'R.,  17  Ind.  App.  324, 
46  N.  B.  686.  On  principle  the  rule  that  such 
assessment  is  on  irregularity,  merely  ren- 
dering tbe  assessment  voidable,  would  seem 
most  equitable  under  such  circumstances  as 
appear  in  this  case.  That  every  step  necea- 
»ary  to  make  a  valid  improvement  was  com- 
piled with  is  not  questioned.  The  council  bad 
jurisdiction  to  make  the  assessment  on  all 
the  property  Included  In  the  assessment  dis- 
trict It  exercised  that  Jurisdiction  errone- 
ously by  assessing  the  lands  of  .two  proprie- 
tors jointly  Instead  of  severally.  Plaintiff 
made  no  objection  to  the  assessment  and  did 
not  call  attention  to  the  error  in  time  for  the 
authorities  to  make  a  new  assessment,  but 
waited  until  the  Improvement  was  completed, 
and  then  and  now  says  that  he  Is  unable  to 
ti^egftte  the  amount  justly  dne  by  him  from 


that  of  other  owners,  or  from  land  not  owned 
by  anybody,  yrbea  It  is  apparent  on  the  face 
of  the  mi^  Introdnoed  by  him  ttiat  any  con»< 
petent  surveyor  or  mathematician  can  com- 
pute the  amount  in  an  hour.  He  attempts 
to  excuse  his  failure  to  make  a  tendw  on  the 
ground  that  he  cannot  compute  the  quantity 
of  land  included  In  tlie  Improvement,  express* 
es  a  desire  and  ability  to  pay  what  is  dne^ 
and  In  the  same  breath  says  ha  owes  noth* 
Ing.  The  case  of  Welch  v.  Clatsop  County, 
24  Or.  462,  83  Pac  934,  lays  down  a  salutary 
rule  to  be  apidied  to  cases  of  this  kind  by  re- 
quiring ttie  party  claiming  relief  against  an 
illegal  or  Irregular  tax  to  tender  what  la 
fairly  and  equitably  due  before  equity  will 
relieve  him. 

"Nothing,"  obserres  Lord  Camden,  "can  call 
a  court  oC  equity  into  activity  but  cooacience, 
good  faith,  and  reasonaljle  diligence.  When 
these  are  wanting  the  court  ia  passive  and  does 
nothiog." 

However,  as  it  seems  Inequitable  to  require 
the  plaintiff  to  pay  assessments  upon  prop- 
erty he  does  not  own  in  order  to  preserve  the 
property  which  he  claims  to  own,  taxing  the 
costs  of  this  appeal  against  him  will  be  a 
sufficient  penalty  for  hla  lack  of  diligence  in 
this  proceeding.  We  will  make  the  compu- 
tations which  he  ought  to  liave  made  and  di- 
rect that  upon  the  payment  of  that  sum  the 
property  claimed  by  him  and  indicated  on 
the  map  in  evidence  be  released  from  the 
lien  of  the  assessment,  leaving  the  balance 
subject  to  the  assessment  lien  for  the  collec- 
tion of  which  an  alias  warrant  may  issue 
to  the  marshaL  This  will  preserve  the  rights 
of  the  city  and  at  the  same  time  avoid  doing 
any  possible  injustice  to  the  plaintiff.  A 
computation  of  the  amount  due  upon  the 
tracts  claimed  by  plaintiff  shows  the  amount 
to  be  $581. 

It  Is  therefore  ordered  that  If  the  plaintiff 
shall,  within  80  days  after  tbe  entry  of  this 
judgment  pay  to  the  defendant  the  sum  <^ 
$681,  a  decree  shall  be  entered  enjoining  de- 
fendant from  selling  the  property  claimed  by 
Mm  in  his  complaint;  but  in  default  at 
such  payment  tbe  suit  shall  be  dismissed. 
In  ^ther  evmt  the  defudant  will  Teoovar 
costs  and  disbursementi. 

BAEIN.  BDAN,  and  McNABT,  33^  concnr. 


CLACKAMAS  SOUTHERN  BY.  CO.  T. 
VICK. 

(Supreme  Court  of  Oregon.    Oct  20,  1914.) 
TaiAL  (S  388*)— Tbiai.  bt  Coubx— Necebsitt 
FOB  Findings. 

Under  Const  art.  7,  I  8,  as  amended  No- 
vember 8,  1810,  guaranteeing  the  ri^t  of  trial 
by  jury  where  the  value  in  coDtroversy  exceeds 
$20,  and  L.  O.  L  |  167,  authorizing  waiver  of 
trial  by  jury  by  consent  of  the  parties  and  as- 
sent ot  the  trial  court  section  158,  requiring 
the  decision  to  be  given  in  writing,  stating  the 
facta  found  and  conclusions  ot  law  separateiy, 
and  the  findings  and  judgment  to  be  entered  m 
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tlM  Joomal  1b  case  of  trial  by  the  eoart,  and 
section  158,  pzovidiiis  that  the  findinfs  of  the 

court  upon  the  facta  shall  be  deemed  a  verdict, 
a  judgment  on  trial  by  the  court,  without  find- 
ings of  fact  or  conduaiOQS  oi  law,  la  void. 

[Bd.  Note.— For  other  eaaea,  aee  Trial.  Gent 
Dig.  H  90S-911,  915;  Dec.  Die.  i  S88.«] 

Department  1.  Appeal  from  Circuit  Court, 
Clackamas  County;  J.  A.  Eakin,  Judge. 

Action  by  the  Clackamas  Southern  Rail- 
way Company  agaliist  John  H.  Vick.  This 
is  an  action  to  tecoTer  the  sum  Bubscrtb- 
ed  by  the  defendant  for  corporate  stock 
of  the  plaintiff.  The  cause,  being  at  issue, 
was  tried  without  the  Intervention  of  a  Jury, 
and  from  the  evidence  taken  the  court,  with- 
out making  any  findings  of  fact  or  of  law, 
gave  Judgment  for  plaintlfT,  and  the  defend- 
ant appeals.   Beversed  and  remanded. 

D.  C.  Latourette,  of  Oregon  City  (G.  D.  & 
D.  C.  Latourette,  of  Oregon  City,  on  the 
brief),  for  appeUant.  B.  N.  Hicks,  of  Oregon 
City  (O.  D.  £by  and  G.  B.  Dlmlck,  both  of 
Or^eon  City,  on  the  brief),  for  respondent 

MOORE,  J.  The  right  of  trial  by  Jury  is 
guaranteed  where  the  value  In  controversy 
exceeds  $20.  Const  Or.  art  7.  |  3.  The  trial 
of  an  issue  of  fact  may  be  waived,  however, 
in  actions  on  contract  by  the  parties  and  in 
other  actions  by  consent  of  the  parties  and 
assent  of  the  court  U  O.  L.  §  157.  When 
an  issue  of  fact  is  tried  by  the  court  its  de- 
cision shall  be  given  in  writing  and  filed  with 
the  clerk,  and  shall  state  the  facts  found  and 
the  conclusions  of  law  separately.  Such 
findings  shall  be  entered  in  the  Journal  and 
Judgment  given  thereon.  Id.  section  158. 
The  findings  of  the  court  upon  the  facts  shall 
be  deemed  a  verdict  Id.  section  150.  In 
construing  these  provisions  of  the  statute  It 
has  been  held  essential  that  the  court  should, 
without  any  request  therefor,  make  find- 
ings of  fact  on  the  Issues  essential  to  sni^ 
port  the  judgment  given.  Moody  v.  Rich- 
ards, 29  Or.  282,  45  Pac.  T77;  Daly  v.  Lar- 
seD,  29  Or.  535,  46  Fac.  148 ;  Breding  v.  Wil- 
lUns,  33  Or.  891,  54  Pac.  206;  Wright  v. 
Runp,  41  Or.  285,  68  Pac;  731.  When  find- 
ings of  fact  as  made  conform  to  and  are  as 
broad  as  the  material  averments  of  one  of 
the  parties  necessarily  determining  the  Judg- 
ment given  in  bis  faror,  tber^y  negatlTlng 
tbe  legal  bypetheslB  of  the  adverse  party, 
no  flodings  of  fact  are  essesUal  with  respect 
to  the  aUegatkms  contained  in  the  pleadings 
of  the  latter.  I<ewi8  r.  First  National  Bank, 
46  Or.  182.  78  Pac.  990;  Jennings  t.  Fraaier, 
46  Or.  470,  80  Pac.  1011;  Freeman  t.  Trum- 
mer,  60  Or.  .287,  91  Fac.  1077;  Naylor  v. 
UeColloch.  Mayor,  64  Or.  306,  103  Pac.  68; 
HenAtXBtm  v.  Reynolds,  57  Qr.  186,  110  Pac. 
979;  Wells  v.  Great  Northern  Balimqr  Co., 
60  Or.  166,  114  Pac.  92.  116  Pac.  1070,  S4 
U  R.  A.  (N.  S.)  818,  825.  In  Taffe  t.  Smyth, 
62  Or.  2S7,  125  Paa  308,  in  constmlng  sec- 
tion 3  of  artlde  7  of  the  Oonstltutlen  as 


amended  November  8,  iSlO^  It  was  Ii«ld  tliat 
when  in  the  trial  of  a  eanae  wltlurat  a  Jury 
the  court  made  fiAidings  of  tact  as  to  six  of 
the  causes  ct  action,  bat  InadTertsntly  omit- 
ted to  make  a  finding  as  to  the  rwnalning 
caus^  flndliigi  of  Cact  would  be  made  in  re- 
spect thereto  from  an  Infection  of  the  en- 
tire evidence^  when  It  ainwared  that  a  tran- 
script thereof  was  made'  a  part  of  the  bill 
of  eKeptions.  The  dedaton  In  that  case  is 
based  on  tbe  principle  that  tbe  Judgment 
rendered  was  supported  in  part  by  the  find- 
ings as  made  which  were  equivalent  to  apo- 
clal  verdicts.  The  final  detorminatton  of 
the  trial  cour^  having  thus  some  ground- 
work on  which  to  rest  snch  foundatlcm,  can 
be  amended  upon  appeal  1^  making  an  addi- 
tional finding  <^  fact  In  the  manner  indicat- 
ed. Where,  however,  a  Judgment  is  rendered 
withoot  findings  of  fact  or  conclusions  of 
law,  it  has  no  foondatloD  and  la  void.  Fred- 
erick it  Nelson  V.  Bard,  66  Or.  269, 134  Pac. 
818. 

The  ccmdu^m  reached  in  the  latter  case 
necessarily  determines  this  appeal,  and,  this 
being  so,  the  Judgment  Is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

McBRTDS,  C.  T.,  and  BURNBTT  and 
RAMSEY,  JJ.,  concur. 


MATTHBWS  v.  TBATELEBS'  INS.  CO. 
(Supreme  Court  ot  Oregon.    Oct  20,  1914.) 

1.  iHSUBAncB  (i  382*)— Waives  or  Fokfei- 

TDBB— AOCEFTANCB  OF  PSSUIUH. 

In  an  action  on  an  accident  policy,  the  ac- 
ceptance by  the  agent  of  the  insurer  of  an 
overdue  premium  after  an  accident  to  insured, 
but  without  knowledge  ot  the  accident,  can- 
not be  considered. 

[Ed.  Note.~For  other  cases,  aee  Insurance, 
Cent  Dig.  Si  1041-1066,  1058-1070;  Dec.  Dig. 
{  302.*1  . 

2.  XN0UBANCK   (S  392*)— WaXVKB  OF  FOSFSI- 
TUBEh- ACCEFTAnCE  OT  PUMlUU. 

The  holder  of  an  accident  policy  is  charge- 
able with  notice  of  a  provision  therein  that  the 
payment  of  a  past-due  premium  only  creates 
a  liability  for  accidents  occurring  after  the 
payment 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  II  1041-1056,  1058-1070;  Dec.  Dig. 
I  392.*} 

3.  Insurance  (f  358*)  — FoEVBrruBB  — Non- 

FATHENT  OV  PsXMlVU. 

That  an  inaorance  agent  after  insured  had 
stated  that  he  would  not  drop  it  if  he  could 
help  it,  said,  "We  will  carry  It  for  you  for 
awhile,''  without  snrrendering  the  renewal  re- 
ceipt to  the  insured,  does  not  constiCnte  a  re- 
newal of  the  policy. 

[Ed.  Note.— For  other  cages,  see  Insurance, 
Cent  Dig.  |S  916,  1034;  Dec.  Dig.  |  358.*] 

4.  InsusANCB  (I  392*)— Waives  or  Fobtei- 

TOBE— RBTEITTIOII  OF  PBEHITTU. 

Where  an  accident  policy  provides  that 
the  payment  of  a  past-due  premium  reinstates 
the  policy  as  to  injuries  occurring  after  the  pay- 
ment, and  insured,  after  making  a  payment  aft- 
er receiving  an  injury,  Inforfiis  the  agent  that 
he  wishes  to  keep  up  tiie  insurance,  the  insurer 
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is  not  bound  to  return  tlM  premium,  tboogh  it 
refuses  to  indemni^  insured  for  the  accident 
already  sustained. 

[Ed.  Note.— For  otlier  caaea,  see  Insurance, 
Cent.  Dig.  II  1041-lOSS,  1008-1070;  Deo.  Dig. 
I  392.*] 

DeswTtmeot  2.  Appeal  tram  Qtrcult  Oonrt, 
Multnomah  County;  Henry  E.  McGinn, 
Jndge. 

Action  b7  ENl«aid  L.  MattbewB  agalnat 
tlie  Travelwa'  Insnxance  Oompany.  From 
a  lodgment  for  plaintiff,  defendant  ajyoMM. 
Reversed,  and  nonsuit  granted. 

This  Is  an  action  by  Matthews  upon  an 
accident  policy  of  Insurance.  The  qnestion 
Involved  Is  whether  or  not  the  policy  was 
renewed.  Plaintiff  suffered  an  accident  by 
the  loss  of  an  eye  between  December  22d 
and  March  22d.  He  had  obtained  an  acci- 
dent policy  on  June  22d  for  three  months, 
and  renewed  it  on  September  22d  for  an  ad- 
ditional three  months.  About  December  22d 
the  policy  was  not  renewed,  but  he  contends 
that  the  agent,  Kavanaugh,  agreed  tbat  the 
company  would  carry  the  risk  and  keep  the 
policy  alive  for  30  days  until  he  could  renew 
It.  The  case  was  tried  before  a  jury,  and 
from  a  Judgment  rendered  upon  the  verdict 
found  therein,  the  defendant  appeals. 

0.  A.  Hart,  of  Portland  (Carey  &  Kerr,  of 
Portland,  on  the  brief).  f6r  appellant.  N. 
R.  Jacobaon,  of  Portland  (W.  A.  Carter,  of 
Portland,  on  the  brief),  for  respondent. 

EAKIN,  J.  (after  stating  the  fiicU  as 
above).  [1]  There  was  proof  offered  tending 
to  show  the  payment  of  the  premium  on  the 
policy  the  same  day,  but  subsequent  to  the 
happening  of  the  acddenf  by  which  plaintiff 
suffered  his  injury.  There  la  an  insuperable 
obstacle  to  the  court's  giving  any  effect  to 
the  fact  that  the  premium  was  paid  after 
the  accident  At  the  time  of  the  payment 
of  the  premium— Mamely,  February  18,  1913 
— the  agent,  Kavanaugh,  delivered  the  re- 
newal receipt  to  the  plaintiff,  but  plaintiff 
did  not  communicate  to  the  agent  the  fact 
of  the  injury.  He  simply  phoned  the  agent  to 
know  whether  or  not  the  policy  was  still  in 
force,  and,  being  informed  that  it  was,  be 
sent  the  money  down  and  obtained  the  re- 
newal receipt  In  the  first  place  we  consider 
this  was  obtained  through  fraud  and  deceit; 
that  the  plaintiff  deliberately  kept  from  the 
knowledge  of  defendant's  agent  the  fact  of 
the  accident;  and  that  the  money  was  re- 
ceived by  defendant's  agent  on  the  assump- 
tlon  that  no  accident  had  happened.  Com- 
mon honesty  and  fair  dealing  would  have 
dictated  to  plaintiff  that  he  should  have  noti- 
fied the  defendant  of  the  accident  when  the 
money  was  sent  to  the  agent,  or  when  he 
called  him  up  on  the  phone;  and  the  fact 
that  the  payment  of  the  premium  was  re- 
ceived by  the  agent  after  the  accident  and 
without  knowledge  thereof  cannot  be  given 
any  consideration  on  this  issue.   The  merits 


of  this  case  must  be  determined  by  the  am- 
tract  of  renewal  made  on  Decemb»  22, 1912, 
without  reference  to  the  payment  made  after- 
ward. 

[2]  Subdivision  9  of  the  policy  states  that 
the  acceptance  by  the  com^^ny  or  an  agent 
thereof  of  a  past^ne  premium  shall  rein- 
state the  policy  In  force  as  to  a  disability 
resulting  from  on  accident  occurring  after 
the  payment  shall  have  been  mad&  Espe- 
cially would  this  be  true  If  an  injury  had 
been  previously  rec^ved  of  wliich  the  com- 
pany had  no  notice.  For  the  company  to  re- 
ceive a  past-due  premium  after  an  accidoit 
with  the  understanding  tliat  It  would  cover 
a  liability  for  a  previous  acddent  which  oc- 
curred while  the  premium  was  unpaid  would 
have  been  to  receive  $16  as  a  con^deration 
for  a  promise  to  forthwith  pay  plaintiff 
$2,S00,  1^  creating  a  definite  liability  ft>r 
that  amount,  and  not  as  a  contingency  or 
risk.  At  the  time  of  the  accident  the  plain- 
tiff's testimony  shows  that  he  did  not  con- 
sider the  policy  would  be  in  force  until  the 
payment  woold  be  made,  and  he  phoned  to 
the  agent  to  know  if  his  policy  was  stll!  In 
force,  and  immediately  sent  the  money. 
Plaintiff  was  chargeable  with  notice  of  the 
terms  of  the  policy  provision  that  the  pay- 
ment of  a  past-due  premium  crates  a  liabili- 
ty for  acddentB  oocarrlng  after  the  payment 
Plaintiff  seems  to  rely  uptm  the  payment 
made  on  the  18th  of  February,  and  the  argu- 
ment is  based  upon  that  foot;  bat  the  pay- 
ment Is  aititled  to  no  consldenitlon  as  It  was 
rec^Ted,  so  far  as  the  defendant  Is  concern- 
ed, on  a  misconception  of  the  facts. 

{)]  l%e  omTersatlon  claimed  to  be  the  re- 
newal of  the^  policy  on  December  20th  is  giv- 
en by  the  plaintiff  as  fellows: 

"About  the  20th  of  December.  1912,  Mr.  Kav- 
anaugh came  up  ♦  •  ♦  where  I  was  working, 
uid  be  asked  me  if  I  was  ready  to  pay  the  pre- 
mium on  my  insurance  policy.  I  told  him  tiieo 
that  I  didn't  have  the  money  to  pay  It  at  that 
time,  and  he  then  asked  me  when  I  would  pay 
it,  when  I  could  pay  it  and  I  told  him  that  I 
wasn't  sure  Ju«t  when  I  could  pay  It.  Mr.  Kav- 
anaugh then  said,  'Xou  are  not  going  to  drao 
it  are  yon?'  and  I  said,  'No;  not  U  I  could 
help  it'  Mr.  Kavanaugh  then  says  to  me, 
'Well,  we  will  carry  it  for  yon  for  awhile.' 
I  thanked  him  and  told  him  that  I  would  pay 
it  aa  soon  as  I  could,  and  he  thea  went  away.*' 

If  the  agent  was  going  to  carry  the  policy 
for  plaintiff,  the  renewal  receipt  must  have 
been  surrendered.  In  another  case,  when 
asked  if  his  policy  was  still  In  force,  be  an- 
swered: "Well,  I  understood  that  It  was  re- 
newed." nils  was  not  a  statement  of  a  fact 
It  tends  to  show  that  he  bad  no  r^son  to 
think  that  he  had  renewed  his  policy,  bat 
was  Just  making  an  attempt  to  continue  an 
option  thereon.  There  was  nothing  said  in 
the  conversation  by  him  and  Kavanaugh  that 
would  be  understood  as  creating  a  liability 
to  pay,  and  would  not  bind  the  company.  It 
could  not  bave  enforced  any  remedy  for  the 
premium.    The  fact  that  Kavanaugh  did 
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not  ddivar  tbo  mvwal  receipt  would  have 
been  a  complete  deCmse  to  sn  attempt  by 
the  company  to  collect  on  that  conTenatlon. 
The  payment  made  on  the  13th  of  February 
was  plainly  an  after  ctMudderatlon,  and  would 
not  have  been  made  but  for  the  accident 

[4]  Ibere  has  been  a  great  deal  said  ftbout 
the  company  returning  the  916,  but  para- 
graph 9  ot  the  policy  la  to  the  ^ect  that  pay- 
ment of  a  paBt-due  premium  rdnstatea  the 
policy  as  to  injuries  occurring  after  the  pay- 
ment The  lAalntUI  testifles  that  Mr.  Kava- 
nau^  aAed  htm  aft^  the  payment  of  the 
premium  If  be  wished  to  keep  op  the  policy, 
and  he  says  he  told  him  that  he  did.  OAere- 
fore  he  was  not  entitled  to  the  rrtom  ot  the 
money  paid,  as  that  was  the  only  thing  tliat 
conld  keep  It  aUva. 

Plaintiff  urges  that  if  there  is  any  evidence 
In  plaintur^  flavw  the  verdict  should  not  be 
disturbed.  Tbe  payment  is  not  evidence  that 
should  be  submitted  to  the  }nry;  and  the 
only  other  question  that  mi^t  in  any  dr^ 
comstance  be  snimiltted  to  the  Jury  would  be 
evidence  ot  a  contract  of  roiewal';  but,  as  we 
have  seen,  that  is  InrofBdeait  to  sostatai  a 
verdict 

niere  Is  no  evidence  that  Klavanan^'s 
anthozity  was  snffldent  to  antttorlie  him  to 
waive  the  stipulations  in  the  policy,  nor  was 
there  any  evidence  that  the  company,  either 
word  or  act,  waived  ito  terms.  No  Issue 
of  that  kind  was  set  up  or  proved. 

The  jndgmott  of  the  lower  oonrt  Is  re- 
versed, and  the  motion  for  nonsuit  allowed. 

HcBRIDB,  a  J.,  and  BBAN  and  McNABT. 
JJ.,  concur. 


WILLB3TTS  v.  SODDDBR. 
(Supreme  Court  of  Oregon.    Oct  6.  1014.) 

1.  Appeal  and  Ebbob  (|  873*)— JRhvibw— 
Scope  and  Bktbitt. 

Since  an  wder  denying  a  new  trial  la  not 
appealable,  it  cannot  be  reviewed  on  appeal  from 
the  judgment 

[Ed.  Note.— For  ottier  caBea,  see  Appeal  and 
Error,  Cent  Dig.  H  8460,  3461,  8S^-552B; 
Dec.  IMg.  i  873.*] 

2.  Libel  and  Sundeb  (|  I*)— "Libbl." 

A  libel  ia  a  malicious  defamation,  made 
public  cither  by  printing,  painting,  wriUog, 
■igos,  or  picture!,  tending  to  blacken  the  memo- 
r;  of  one  who  is  dead,  or  the  reputation  of 
one  who  is  living,  and  to  expose  blm  to  public 
hatred,  contempt,  and  ridicale. 

[E^.  Note— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  H  1, 10;  Dec.  Dig.  1 1.* 

E\>r  other  definitions,  see  Words  and  Phrasee, 
First  and  Second  Series,  LibeL] 

3.  FOBOBBT  a  1*)— DbFTNITION. 

Forgery  Ts  the  false  making  or  material  al- 
tering, with  intoit  to  defraud,  of  any  writing, 
which,  if  genoine,  might  be  of  lc«al  efficacy,  or 
the  foundation  of  legal  liability. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cebt  Dig.  n  1,  4^7;  Dec.  Dig.  1  !.• 

Fat  other  definitiona,  see  Words  and  Fhxasei, 
First  and  Seccmd  SeriM,  Forgery.] 


4.  LzuL  Aim  Szahdeb  (!  7*)— Wobds  lurur- 
XHO  Oaiifn— FoaoBBx. 

To  charge  a  person  in  writing  with  forgery 
is  actionable  per  se. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  SI  17-78;  Dec.  Dig.  |  7.*] 

5.  LlBEI,  AND  SLANDBB   ({  S4*)— JtTSIIFlOA- 
nON— ^hlTTH. 

Under  the  express  provisltms  ot  L.  O.  L.  I 
02,  a  person  charged  in  a  dvil  action  with  llbal 
may  defend  by  alleging  that  the  alleged  libelous 
words  were  true. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  lfi2;  Dec  Dig.  |  64.*] 

6.  Evidence  ({  CS4*)— Weight  and  Conolu- 
siVENBBS— Questions  of  Fact. 

Const  art  7, 1  8,  providing  that  in  acttoni 
at  law  no  fsct  tried  by  a  Jury  shall  be  oth- 
erwise re-examined,  unless  the  oourt  can  affirm- 
atively say  there  is  no  evidence  to  support  the 
verdict  the  eridoice  to  support  the  verdict  is 
legal  evidence,  tending  to  prove  every  material 
fact  as  to  which  the  j^eniUng  party  baa  the 
burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  2424,  2426,  2427;   Dec.  Dig.  f 

7.  Tbial  (i  139*)— Taking  QuEsnons  nou 
JuBx— SumcnnoT  or  Bvxdbnoi. 

It  diue-is  any  evldsnos  to  support  the  ver- 
dict, the  motion  for  an  instructed  verdict  is 
properly  overruled. 

[Ed.  Note.— For  other  casea  set  Trial.  Cent 
D^.^|S  832,  883.  SSS-SSTsw;  Dea  Dig.  | 

8.  Fobgebt  Q  B^— BLXHBHTa— iKmn  TO  Dn- 
nauD. 

Wlms  a  person  received  a  check  in  set- 
tlement of  a  ojGUm  d  a  company  and  indorsed 
the  company's  name  on  the  uieck  and  deposited 
it  to  his  own  credit  he  Is  not  guUty  of  for- 
gery, if  he  believed  that  he  had  antaority,  as  the 
agent  of  the  company,  to  sign  his  name,  though 
he  had  no  such  authority  in  bet ;  the  utent  to 
defraud  being  an  essential  element  of  forgery. 

[Ed.  Note.— Fbr  other  cases,  set  Forgery, 
Cent  Dig.  §1  4-fl ;  Dec  Dig.  {  6.*] 

9.  LlBEI,  AND  SXANDEB   (|  123*)-^A0tI0NS— 
QUBBTIONS  rOB  JUBT. 

In  an  action  fw  libel,  where  defendant 
pleada  the  truth  of  its  charge  that  plaintUC 
lorged  the  indorsement  of  a  check,  it  Is  a  ques- 
tion for  the  ^ury  whether  plaintiff  made  the  ta- 
dorsement  with  intent  to  defraud. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  K  35&-364;  Dec  Dig.  i 
123.*] 

Department  1.  Appeal  from  Circuit  Court 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  for  libel  by  P.  L.  Wllletts  against 
W.  T.  Scudder.  From  a  Judgment  tor  plain- 
tiff, defendant  appeals.  Affirmed. 

A.  B.  Bldgway,  of  Portland  (Bidgway  ft 
Johnson,  of  Portland,  on  the  brief),  for  ap- 
pellant B.  W.  Graham,  ot  Portland  (Wm. 
E.  Beckett,  of  Portland,  on  the  brief),  tor 
respondent 

RAMSET,  J.  This  is  an  action  brought 
by  the  plaintiff  to  recover  damages  from  the 
defendant  for  alleged  libels  published  con- 
cerning him,  by  the  deCmdant. 

The  complaint  contains  two  counts,  charg- 
ing the  defendant  with  the  publication  of 
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libels,  and  the  libels  chained  are  contained 
In  two  letters  written  by  tbe  defendant  and 
addressed  to  L.  S.  Miller,  president  of  tbe 
Adirondack  Maple  Company,  ot  LowrUle, 
N.  T. 

Tbe  defendant  is  tbe  president  of  tbe  Scud- 
der  Syrup  Company  of  Chicago.  During  a 
part  of  1911,  and  parts  of  January  and  Feb- 
ruary, 1912,  tbe  plaintiff  was  in  tbe  employ 
of  the  Scudder  Syrup  Company,  as  a  travel- 
ing salesman  In  Oregon  and  tbe  Pacific 
Northwest  About  the  10th  of  March,  1912, 
without  consulting  the  Scudder  Syrup  Com- 
pany, be  ceased  working  for  that  company 
and  entered  tbe  employment  of  tbe  Adiron- 
dack Maple  Company,  as  a  traveling  sales- 
man for  the  latter  company.  These  compa- 
nies were,  to  some  extent,  competitors  In  tbe 
sale  of  syrup.  In  November,  1911,  tbe  Scud- 
der Syrup  Company  had  an  account  against 
Allen  &  Lewis,  of  Portland,  that  was  In  part 
disputed.  Tbe  plaintiff  was  not  working  for 
said  company  at  that  time,  but  he  was 
i-esldlng  in  Portland.  The  defendant,  for 
said  company,  wrote  the  plaintiff  and  asked 
bim  to  call  on  Allen  &  Lewis  and  adjust 
said  claim  for  it.  The  plaintiff  called  on 
Allen  &  Lewis,  as  directed,  and  made  a  set- 
tlement with  tbem,  and  It  was  found  that 
Allen  &  Lewis,  at  that  time,  owed  said  com- 
pany $89.12,  for  wbicb  they  gave  to  the  plain- 
tiff, in  settlement  of  that  balance,  a  check 
for  said  amount  It  Is  dated  November  20, 
1911,  and  is  payable  to  the  order  of  tbe  Scud- 
der Syrup  Company.  On  said  20tb  day  of 
November,  tbe  plaintiff  wrote  to  the  Scudder 
Syrup  Company,  at  Chicago,  reporting  that 
be  bad  adjusted  said  matter  with  Allen  & 
Lewis,  and  that  he  bad  received  from  them 
a  check  for  $89.12,  in  scttl^ent  of  said 
account,  and  asking  the  Scudder  Syrup  Com- 
pany to  permit  blm  to  use  said  check  or 
the  money  covered  by  it  as  an  advance  on 
bis  salary  for  January  and  February,  1912. 
It  had  been  agreed  between  him  and  that 
cM)mpany  that  he  should  resume  working 
for  that  company  as  a  traveling  salesman 
in  January,  1912.  About  two  days  after 
writing  said  letter,  and  before  be  received  an 
answer  to  his  request  tbe  plaintiff  Indorsed 
said  check  in  blank  by  writing  on  the  back 
thereof  the  following  words:  "Scudder  Syr- 
up Company,  A.  L.  WiUetts"— and  deposited 
it  to  hia  credit  at  tbe  bankii^  house  of  Ladd 
&  Tllton,  where  be  was  accustomed  to  do 
his  banking  business.  On  November  28, 1911, 
the  Scudder  Syrup  Company  wrote  tbe  plain- 
tiff from  Chicago,  acknowledging  that  it  bad 
received  his  letter  of  November  20tb,  saying 
inter  alia  the  following: 

"You  will  also  note  we  have  credited  them 
(Allen  &  Ivenls)  with  the  check  given  you  in 
the  amount  of  $89.12,  which  amount  haa  been 
diarged  to  your  account  with  us." 

On  December  Ist,  four  days  later,  the  de- 
fendant also  wrote  tbe  plaintiff  a  letter  ac- 
knowledging the  receipt  of  the  plaintiff's 
said  letter  of  November  20th,  and  saying: 


"I  note  that  AUen  &  Lewis  gave  von  £89.12* 
and  this  amount  yon  want  temporaiuj,  wnieh  i» 
satisfactory." 

The  two  letters  referred  to,  supra,  from 
said  company  and  the  defendant  show  that 
Uie  plaintiff  on  November  2001,  the  day  that 
the  check  from  Allen  &  Lewis  was  given  to 
him,  wrote  to  the  Scudder  Syrup  Company, 
giving  it  an  account  ot  the  adjustment  of 
said  business  with  Allen  &  Lewis,  and  of 
the  fact  that  Uie  last-named  company  bad 
given  him  a  check  for  $89.12,  to  pay  the- 
amount  due  from  said  company  to  the  Scud' 
der  Syrup  Company,  and  atddng  the  last- 
named  company  to  permit  blm  to  use  the 
money  covered  by  said  check  as  an  advance 
on  salary  or  as  a  loan,  and  that  both  the 
Scudder  Syrup  Company  and  the  defradant 
agreed  that  it  was  satisfactory  for  blm  to 
have  said  money  as  an  advance  or  as  a  loan. 
Those  letters  show  also  that  be  informed 
said  company  that  Allen  &  Lewis  bad  paid 
said  account  by  check.  Tbe  company's  let- 
ter states  that  AUen  &  Lewis  bad  been 
credited  with  the  amount  of  tbe  check,  and 
that  the  plaintiff  bad  been  charged  there- 
with in  his  account 

•  Tbe  libels  that  are  the  basts  of  tbls  action 
grew  out  of  the  indorsement  of  sold  check 
by  the  plaintUL  Tbe  plalntifC  was  in  tbe 
employ  of  the  Scudder  Syrup  Company  dui^ 
Ing  a  part  of  January  and  February,  1912; 
but  on  March  10,  1912,  be  entered  tbe  serv- 
ice of  tbe  Adirondack  Maple  Company  ct 
LAwvlUe,  N.  X.  On  April  12.  1912,  the  de- 
fendant wrote  to  L.  S.  Miller,  president  of 
the  Adirondack  Maple  Company,  a  letter 
informing  blm  that  the  Scudder  Syrup  Com- 
pany had  bad  the  plaintiff  In  Its  employ  dur- 
ing the  previous  year,  and  bad  paid  him 
$100  per  mmitb  and  traveling  expenses.  Ue 
stated  also  that  the  plaintiff  was  indebted 
to  bis  company,  and  made  tbe  following 
charge  against  blm: 

"Allen  &  Lewis  gave  him  a  dieck,  payable  to- 
our  order,  and,  to  get  the  money  on  this  check, 
he  forged  our  name." 

On  April  26,  1912,  the  defendant  wrote 
said  L.  S.  Miller  another  letter,  again  accus- 
ing the  plaintiff  of  tbe  crime  of  forgery,  as 
follows: 

"We  have  written  Mr.  WiUetts  that  unless  he 
reimburses  ns  for  the  check  on  whirh  he  forged 
our  signature,  we  wiU  begin  a  criminal  action 
against  him  at  once." 

Tbe  complaint  contains  two  counts  for 
libel,  based  on  the  charges  made  by  tbe  de- 
fendant In  the  two  letters,  addressed  to  L. 
S.  MiUer,  as  stated,  supra.  Miller  was  the 
president  of  the  company,  for  which  the 
plaintiff  was  then  working.  Tbe  charges  in 
tbpse  letters  caused  said  company  to  dis- 
charge tbe  plaintiff,  and  he  was,  in  conse- 
quence thereof,  without  employment  for  three 
months. 

Tbe  defendant  filed  an  answer,  denying 
parts  of  the  complaint  and  then  set  up,  as 
a  defense  to  each  count  of  tbe  complaint, 
that  the  ^iges  that  be  made  against  tbe 
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IklatatUf  and  aet  oat  In  tbe  complaint  were 
true,  etc  "Sbe  answer  pleaded  also  a  set- 
tlement with  the  plaintiff,  but,  as  there  ap- 
pears to  be  no  merit  In  seld  last-named  de- 
fense. It  will  not  be  referred  to  again. 

The  most  of  the  new  matter  of  the  answer 
was  pat  In  Issne  by  the  r^ly.  At  the  trial 
a  rerdtet  and  a  Judgment  were  rendered 
for  tbe  plaintiff  in  the  sum  of  HBS-TO.  When 
all  of  the  evidence  was  In,  the  defendant 
moved  the  court  to  instruct  the  Jury  to  re- 
turn a  verdict  for  the  defendant  This  mo- 
tion was  denied.  After  the  Judgment  was 
rendered,  Qie  d^iendant  printed  a  moU<m 
to  set  aside  the  verdict  and  Judgmrait  and 
for  a  new  trial,  nils  motion  also  was  de- 
nied. The  defendant  appeals  and  assigns  as 
errors  the  denial  of  said  motions.  l£  is  not 
daimed  that  the  trial  court  erred  in  admit- 
ting or  excluding  evidence  or  In  the  instmo- 
tlons  given  to  the  Jury. 

[1]  1.  The  order  denying  the  mottm  for  a 
new  trial  is  not  an  appealable  order,  and 
hence  we  cannot  review  the  action  of  the 
court  In  relation  thereto.  This  rule  Is  well 
settled  by  the  decisions  of  this  court  It 
Is  not  necessary  to  dte  the  cases  annonndiw 
tbls  rule  practice. 

2.  At  the  CMidnslon  of  the  evidence,  tbe 
defendant  moved  the  trial  court  for  an  (»der 
thereof,  directing  the  Jury  to  return  a  var^ 
diet  In  favor  of  the  defendant,  for  the  rea- 
Bon  that  tlie  defendant  bad  Jnstlfled  the 
charges  made  against  him,  and  for  the  far> 
ther  reason  that  tbe  plaintiff  bad  tailed  to 
make  out  his  case. 

[2]  8.  A  libel  is  a  maUdous  defamation, 
made  public  either  by  printing,  painting, 
wrlUng,  signs,  or  ^ctures,  tending  to  blacken 
the  memory  of  one  who  Is  dead,  or  tbe  rep- 
utation of  one  who  is  living,  and  to  expose 
him  to  public  hatred,  c<mtempt,  or  ridicule. 
Root  V.  King.  7  Cow.  (N.  Y.)  613;  Newell 
on  DefomatioD,  Slander  and  libel,  f  S. 

[I]  Forgery  Is  the  false  making  or  mate- 
rial altering,  with  intent  to  defraud,  of  any 
writing,  which,  if  genuine,  might  apparent^ 
be  of  legal  efficacy,  or  tbe  ft>undatlon  of  a 
legal  llabiUty.  Black's  Law  Diet  (2d  Ed.) 
613;  State  Wheeler.  20  Or.  195,  25  Pac. 
3»1, 10  L.  B.  A.  778,  23  Am.  St  Rep.  119. 

To  charge  a  person  In  writing  with 
forgery  Is  actionable  per  se.  25  Cyc.  282.  A 
person  charged  in  a  dvU  action  with  libel 
may  defend  by  ailing  and  proving  that  the 
alleged  libelous  words  used  by  him  were 
tme.  Section  92,  L.  O.  L.;  Upton  v.  Hume, 
24  Or.  481,  33  Pac.  810,  21  L.  a  A.  493,  41 
Am.  St  Rep.  863. 

The  defendant  in  his  answer  alleges  that 
tbe  plaintiff  did  forge  the  name  or  signature 
of  the  Scudder  Syrup  Company  In  Indorsing 
the  check  referred  to,  supra,  given  by  Allen 
k  Lewis,  and  that  what  he  said  In  relation 
thereto  was  tme,  etc.  The  verdict  of  the 
Jnrr  Is  in  effect  a  flading  that  the  charge  of 
forgery  made  by  the  defendant  against  the 
plalnUfl  is  false  and  malldous. 


The  deftodant  asks  us  on  tlds  appeal  to 
set  aside  said  verdict  and  to  hold  that  bis 
motion  for  an  instructed  verdict  for  Uie  do- 
fendant  dionld  have  been  sustained  by  the 
trial  court 

[I]  Section  3  of  artlGle  7  of  the  Oonstttu- 
tlon,  adopted  In  1910,  In  part  is  as  follows: 

"In  actions  at  law,  where  the  value  In  con- 
troversy shall  exceed  $20.00.  tbe  right  of  a  trial  i 
by  jury,  shall  be  preserved,  and  no  fact  tried  by 
a  jary  shall  be  otherwise  re-examined  in  any 
court  of  this  stat&  unless  (he  court  can  affirm- 
atively say  thua  u  no  evidence  to  support  the 
verdict" 

This  constitutional  provision  is  a  standing 
inhibition,  binding  upon  every  court,  against 
re-examining  any  fact  that  has  been  tried 
by  a  Jury,  unless  the  court  can  say  affirma- 
tively and  conscientiously  that  than  is  no 
evidence  to  sunwrt  the  verdict  As  held  in 
many  decisions  of  this  court,  the  evidence 
necessary  to  support  a  vierdlct  Is  legal  evi- 
dence^ and  It  must  tend  to  prove  every  ma- 
terial fact  as  to  which  the  party,  in  whose 
favor  it  was  rendered,  bad  tiie  burden  of 
proof.  Whm,  however,  there  is  no  evidence 
to  support  a  verdict  It  is  the  duty  of  the 
cgnrt,  when  properly  asked  to  do  so,  to  set 
it  aside. 

[F]  4.  The  auestlon  for  determination  on 
this  appeal  Is  as  to  the  sufficiency  of  tbe  evi- 
dence to  support  the  verdict  If  there  is 
any  evidmce  to  support  the  verdict  the  mo- 
tion for  an  Instructed  verdict  in  favor  of  the 
defendant  was  properly  overruled. 

[8]  The  defendant  accused  tbe  plaintlfl  of 
the  <xime  of  forgery,  and  the  words  used  iu 
^flWng  said  charge  are  actionable  per  se 
and  imply  malice.  The  defendant  admits 
writing  the  letter  and  making  the  charges, 
and  asserts  that  what  he  charged  Is  true^  and 
that  he  acted  in  good  faith  In  making  the 
charges.  The  facts,  briefly  stated,  are:  The 
Scudder  Syrup  Company  luid  a  claim  against 
Allen  &  Lewis  that  was  partly  disputed. 
The  plaintlfl  was  not  at  that  time  (Novem- 
ber, 1911)  in  the  employ  of  the  company, 
hut  he  was  residing  in  Portland.  The  de- 
fendant as  president  of  the  Scudder  Com- 
pany, wrote  the  plaintiff,  asking  him  to  call 
upon  Allen  &  Lewis  and  adjust  that  matter 
for  them.  The  plaintiff,  as  requested,  called 
on  Allen  &  Lewis  and  made  a  settlement  of 
the  disputed  account  nnd  It  was  ascertained 
that  Allen  &  Lewis  owed  tbe  Scudder  Syrup 
Company  a  balance  of  989.12.  In  payment 
thereof,  Allen  &  Lewis  delivered  to  the  plain- 
tiff a  check  for  that  amount  payable  to  tbe 
order  of  the  Scudder  Syrup  Company.  It 
had  been  agreed  between  the  company  and 
the  plaintiff  that  tbe  latter  should  begin 
work  again  for  the  company  In  January, 
1912.  The  plaintiff  was  then  out  of  em- 
.ployment,  and  was  waiting  for  the  time  to 
come  when  he  was  to  begin  work  for  the 
comany.    He  had  worked  for  it  in  the  past. 

The  check  was  drawn  on  a  Portland  bank. 
Instead  of  forwarding  the  check  to  the  Scud- 
der Syrup  Company,  the  plaintiff,  on  the  day 
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that  be  recedred  It,  wrote  the  company  tfiat 
he  had  adjusted  the  dalm  against  Allen  & 
Lewis,  and  that  the  latter  ocHnpany  bad  giv- 
en him  a  (dieck  Cor  |89;12  in  payment  of  the 
balance  dne.  In  his  letter  he  asked  the 
Scudder  Symp  Gosqiiaiiy  to  permit  lilm  to 
use  this  money  as  an  advance  cm  his  salary 
for  January  and  Febmaiy*  The  company 
received  his  letter,  and  on  November  28, 1011, 
eight  days  after  the  check  was  drawn,  It,  by 
Its  bookkeeper,  wrote  the  plalutlff,  ai^owl- 
edging  the  receipt  of  his  letter  of  Novem- 
ber 20th,  and  saying  that  the  company  had 
credited  Allen  &  Lewla  with  the  dieck  for 
^.12,  that  they  had  glvw  him,  and  that 
the  company  had  chained  the  amount  d  said 
chet^  to  the  plalnttfTs  personal  aoeonnt.  On 
December  1st  the  defendant  also  wrote  the 
plaindiT,  acknowledging  receipt  of  the  platn- 
tilTs  letter  of  November  20th,  and  saying 
inter  alia: 

"I  note  that  Allen  &  Lewis  gave  you  (89.12. 
and  this  amonnt  yon  want  to  use  temporarily, 
which  la  aatisfaetwy,"  eb& 

Thus  it  appears  that  the  plaintiff,  <m  the 
day  that  he  received  tiie  cbe^  wrote  the 
company  that  he  had  received  it,  stating  the 
amount,  and  for  what  it  was  given,  and  ask- 
ed the  company  to  let  him  use  it  as  an  ad- 
vancement on  salary  or  as  a  loan,  and  that 
the  company  and  the  defendant  wrote  the 
plaintiff  that  that  was  satisfactory,  and 
charged  his  personal  account  with  the  amount 
thereof.  The  facts  show  that  the  company 
advanced  or  loaned  the  amount  of  tbe  check 
to  him  at  his  request,  knowing  that  he  bad 
received  it  in  payment  to  the  company  of  the 
Allen  St  Lewla  account  Tbe  plaintiff  c9n- 
cealed  nothing  from  the  company  in  relation 
to  the  check.  The  defendant,  notwithstand- 
ing these  facts,  claims  that  the  plaintiff 
was  guilty  of  forgery  in  indorsing  the  name 
of  tbe  company  on  the  back  of  the  (dieck 
and  his  own  name  closely  under  the  com- 
pany's name,  without  the  word  "per"  or  "by" 
before  bis  name  and  without  stating  that  he 
acted  as  the  company's  agent  The  defend- 
ant testlQed  that  no  one  had  authority  to 
Indorse  checks  for  the  company,  except  Its 
officers.  It  appears  from  the  evidence  that 
the  plaintiff  indorsed  the  i^eck  before  be 
received  letters  from  the  company  or  the 
defendant  telling  him  that  it  was  satisfac- 
tory for  him  to  have  the  money  as  he  had  re- 
quested. The  check,  after  its  indorsement, 
was  placed  to  the  plaintiff's  credit  at  Ladd 
&  TUton's  bank,  where  he  did  his  banking 
business.  He  wrote  the  company's  name  on 
the  back  of  the  check  In  his  ordinary  hand- 
wrltii^,  without  any  disguise,  and  wrote  his 
own  name  below  it  in  tbe  same  handwriting. 
In  his  evidence  he  says  that  he  indorsed 
the  check  as  agent  of  the  company,  and  he 
appears  to  have  thought  that,  by  writing 
the  company's  name  and  his  name  immedi- 
ately below  It  on  tbe  back  of  the  check,  he 
Indorsed  the  check  as  agent  of  the  company. 


When  the  plaintiff  was  testi^lng,  after  he 
had  told  of  the  Indorsing  of  the  check  and 
depositing  It  In  the  bank,  and  asking  the 
company  for  leave  to  use  the  money,  a  Juror 
asked  him  wbetber  be  always  did  It  that 
way,  and  be  answered:  "I  have  d<nie  that  in 
at  least  one  oth«  Instance,  and  it  was  sat- 
tnCactoxy,"  This  statement  was  not  doiied 
by  any  evidence.  That  statement  seems  to 
mean  that  be  bad  in  at  least  one  other  in- 
stance Indorsed  and  ai^lled  a  dieck  of  the 
company  in  the  same  way  that  he  did  in  this 
instancy  and  tliat  his  acts  In  doing  ao  were 
satisfactory.  This  is  a  drcnmstance  tend- 
ing, to  aome  otent,  to  show  that  the  com- 
pany had  previously  permitted  him  to  In- 
dorse a  chet^ 

0.  Ode  ot  the  material  tacts  necessary  to 
constitute  Uie  crime  of  forgery  Is  an  intent 
to  defraud.  If  the  plaintiff,  whea  he  in- 
dorsed the  ^leck,  acted  In  good  faith  and 
believed  tiiat  he  had  a  right,  as  agent  of 
the  company,  to  Indorse  It,  and  did  not  In- 
tend to  defraud  any  one,  be  did  not  comniit 
the  crime  of  totgery.  The  signing  of  anoth- 
er's name  to  a  note  or  a  che<&  witlioat  au- 
thorll7  is  not  neceasarlly  forgwy.  It  con- 
stitutes tliat  oflCense  only  wboi  it  la  done 
with  Intent  to  defraud. 

[•]  The  question  whether  the  plaintiff  In- 
dorsed tb«  check  with  Intent  to  defraud  was 
a  qoestlim  of  fact  to  be  determined  by  ttie 
Jury  from  the  drcum stances  relating  to  the 
act,  aa  shown  by  the  evldmce.  It  was  tbe 
province  of  the  Jnty,  and  not  the  court,  to 
determine  whether  the  plaintiff  indorsed  the 
check  In  qnestlon  with  Intmt  to  defraud. 

In  Pe<vle  v.  Wtman,  148  N.  T.  33,  42  N. 
E.  400,  the  conrt  says: 

"Griminal  intent  Is  wsential  to  constitute  the 
crime  (forgery),  and  the  testimony  bearing 
thereon  ia  always  a  question  tot  the  fary." 

In  State  v.  BJornaas,  88  Minn.  306,  306, 
02  N.  W.  982,  tbe  court  says: 

"It  is  elementary  that  tbe  animo  furandl,  or 
intent  to  defraud,  is  an  eseential  element  of  the 
crime  of  forgery,  or  of  ntterlng  a  forged  instru- 
ment, which  is  to  be  proved  or  inferred  from 
facta  reasonably  tending  to  establish  a  guilty 
purpose,  and  may  be  negatived  by  evidence  show* 
ing  the  absence  of  such  an  intent  *  *  *  As 
stated  in  a  case  very  similar  on  the  facts  to  the 
one  at  bar:  Where  the  intent  to  damage  or  de- 
fraud is  a  salient  and  essential  part  of  the  case, 
such  intent  is  not  an  irrebuttable  presumptioD 
of  law,  bnt  is  an  open  queati(Hi  for  the  Jury,  to 
be  determined  by  the  nets  and  cireomstanoss 
in  proof,  for  the  signing  of  another's  name  with- 
out antnority  is  not  necessarily  forgery." 

In  Agee  State,  U3  Ala.  fi7,  21  South. 
208,  tbe  court  says,  ref^ng  to  a  diarge 
given  to  the  Jury: 

"Tbia  charge  withdrew  from  tbe  jury  all  con- 
sideration of  one  of  the  ingredients  of  the  of- 
fense alleged  (forgery),  the  intent  to  defraud, 
which  was  a  matter  of  inference  from  the  facts 
before  them,  to  be  drawn  or  rejected  by  them,  aa 
those  &cts  might  seem  to  them  to  require." 

In  Gooden  v.  State,  55  Ala.  180,  the  conrt 
says: 

'Tnie  diarge  given  by  the  court  eannet  be 
supported.  It  withdraws  from  the  Jury  all  eon- 
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sidention  of  the  intent  to  defrand — a  matter  of 
inferenoe  from  the  facta  before  them,  which  it 
wu  their  province  to  draw  or  Mject" 

Id  Eotter  v.  People,  1^  HL  441,  87  N.  B. 
932,  the  sfllatms  In  part  Is: 

"On  the  trial  of  one  for  the  forfery  of  receiptii 
the  court  on  behalf  of  the  people,  iuBtrneted  the 
jurj  that,  while  it  waa  neceasary  that  the  de* 
RDdant  Mould  have  fo^ed  the  rectipta  with  the 
intent  to  damage  and  defrand  the  persona  whose 
names  were  signed  thereto,  ret  if  they  found 
that  the  defendant  forged  the  receipts,  or  ei- 
ther of  them,  then  the  law  would  presume  that 
defendant  Intended  to  damage  and  defraod  such 
perBooa.  Held,  that  it  waa  error  to  give  the  In- 
struction." 

In  McOay  t.  State  (Tex.  Or.  App.)  22  S. 
W.  076,  the  oonrt  says  in  part: 

"It  is  not  every  a^ing  of  another's  name 
witboDt  authority  which  constitutes  forgery. 
There  must  inhere  in  the  act  an  intent  to  in- 
jnre  or  defraud.  If  there  la  a  reasonable  and 
honest  belief  ttutt  the  signature  will  be  apyxored, 
there  can  be  no  forgery." 

In  State  t.  Gnllette,  m  Ma  4B7»  26  &  W. 
3S6,  the  court  aaya: 

"Inatmctlons  1  and  2  given  on  behalf  of  the 
state  were  erroneous  in  not  aubmltting  to  the 
inry  the  Issae  raised  by  the  allegations  of  the  in- 
dictment and  defendant's  plea  of  not  guilty, 
whether  tbe  act  charged,  if  done,  was  d<me  wiOi 
the  'intent  to  injure  or  defrand.*  ** 

In  Knowles  t.  State  (Tex.  Or.  App.)  74  S. 
W.  787,  the  conrt  says: 

"Now,  if  Haney  authorized  appellant  to  sign 
the  name,  or  if  appellant  believed  he  had  a  right 
to  sign  the  name  under  all  the  existing  circom* 
stances,  he  would  not  be  guilty.  •  *  •  Up- 
on another  trial  this  matter  should  be  sobmitted 
hi  the  dMVge  to  the  jury," 

lu  Begtna  t.  Beard,  84  Bng.  Com.  L.  R. 
650,  Coleridge,  J.,  says: 

**It  ia  not  merely  writing  another  man's  name, 
bat  writing  it  wlthont  authority  and  with  in- 
tent to  defraud.  But  I  go  further,  because  I 
think  that  if  a  person  had  reasonable  ground 
for  believing,  from  the  acta  of  the  party,  that 
he  had  authority  to  accept,  and  did  in  point  of 
fact  act  npoo  that,  it  conld  not  be  forgery." 

WitUns  the  compony'a  name  on  the  back 
of  the  dieck  without  authority  so  to  do  was 
not  necessarily  forgny,  Sudi  an  act,  to 
constitute  forgery,  must  be  done  with  the 
intention  to  defrand.  Assuming  that  the 
IdalnUfl  had  no  authority  to  indorse  (^ecks 
belonging  to  the  Scndder  Symp  Oompany, 
still  his  IndorBonent  of  the  check  in  ques- 
tlon  did  not  constitute  the  crime  of  forgery, 
unless  he  did  it  with  intent  to  defrand. 

The  coat«itlon  of  the  defendant  is  that  the 
trial  court  ahonid  have  determined,  from 
the  evidence,  that  the  plaintiff,  by  writing 
the  Scndder  Synip  Company's  name  npon  the 
AaA  in  question,  committed  the  crime  of 
forgur,  and  have  directed  the  jury  to 
torn  a  verdict  for  the  defendant;  but  we 
cannot  assent  to  this  claim. 

The  Constitution  guarantees  to  parties,  in 
caaes  of  this  kind,  a  trial  by  Jury,  and  we 
bold  ttiat  there  was  in  evidence  facts  suOl- 
dedt  to  require  the  case  to  he  submitted  to 
the  Jury.  We  cannot  say  that  there  waa  no 
evidence  to  snpport  the  verdict 


We  And  no  enoc  In  laie  record,  nie  Judg- 
ment of  the  court  below  is  affirmed. 

McBRIDB.  0.  J.,  and  BURNBTT  and 
MOORB,  JJ.,  concur. 


HARRISON  V.  PACIFIC  RT.  &  NAVIGA- 
TION CO. 

(SujHreme  Court  of  Oregon.    Oct  13,  1914.) 

1.  OoirriinTAmB  C|  7*)— Disobbtion  of  Coubt. 

The  matter  oC  continuance  of  the  trial  ia 
within  the  sound  discretion  of  the  trial  court. 

[Bd,  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  SI  17, 18 ;  Dec  Dig.  }  7.*] 

2.  OoimNUANCS  (I  2S*)— OBOURDS— AB6EKCX 
or  E^VIDBNOK. 

The  refusal  of  a  oontlnoaace,  adced  by  the 
defendant  to  obtain  ezempllfieations  of  the  pro- 
bate records  of  an  adjoining  county,  to  estab- 
lish the  antfaority  for  execution  of  an  admin- 
istrator's deeds  of  tidelands,  wliich  were  offered 
In  evidence,  waa  not  an  abuse  of  discretion, 
where  there  was  no  dispute  at  the  trial  about 
defendant's  ownership  of  tbe  tidelands;  tiie 
qaeatlon  Invdved  being  one  of  law  as  to  plidn- 
tlff*s  rights  as  owner  ol  the  adjotoing  npland. 

[Ed.  Note.— For  other  cases,'  see  Continuance, 
Cent  Dig.  If  68-71 ;  Dee.  Dig.  |  28.*] 

8.  Appeal  ako  Ebbob  ({  068*)— OHAXXSiraxs 

—Bias. 

Under  U  O.  L.  |  121,  Mating  as  a  cause 
of  dialloige  to  a  Juror  the  existence  of  a  state 
of  mind  which  satiafiea  the  trier  that  he  can- 
not try  the  issue  impartially,  the  queatton  wheth- 
er Jurors,  who  were  either  depositors  or  debtors 
of  a  bank  of  which  the  plaintiff  was  president, 
and  who  stated  on  voir  dire  that  their  relations 
with  the  bank  would  not  influence  them,  could 
act  impartially  was  one  of  fact  for  the  trier. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3843 ;  Dec.  Dig.  |  968.*] 

4.  ExcEPnoNs,  Bill  or  (|  22*)— ExHinrrs— 

QUXSTIONS  PSESEHTEn  FOB  REVIEW. 

An  exhibit  containing  all  the  evidence  and 
a  complete  record  and  history  of  all  that  tran- 
spired at  the  trial  attached  to  the  bill  of  excep- 
tlona,  is  not  part  of  the  bill  of  exceptions  and, 
if  it  were,  could  not  be  considered  except  to  de- 
termine the  correctness  of  a  ruling  on  motion 
for  nonsuit  or  directed  verdict 

[Ed.  Note.— For  other  cases,  see  E)xceptions, 
BUI  of,  OenL  Dig.  H  12-15,  lA.  29;  Dec.  Dig. 
|22,*1 

6.  NaVIOABLB  WaTBBS  (!  86*)— TiDBLAHDS— 
RiOinS  OP  OWNEB. 

Any  rights  a  party  may  acquire  to  tide- 
lands  are  subject  to  the  Jus  publicum,  Includ- 
ing the  rights  of  navigation  and  fisheries  in 
waters  which  alternately  cover  and  uncover  the 
lands. 

[EM.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  S{  180-200;  Dec  Mg.  | 
86.*] 

6w  Eminent  Domain  (j  d9*)-Oo>CFXN8ATioN 

TO  OWNEB— ELE1CENT8. 

Where  the  construction  of  a  railroad  pre- 
vents access  by  the  owner  of  npland  or  timber 
land  to  tidewater,  such  prevennon  of  access  la 
a  proper  element  of  damages. 

[Ed.  Note.— For  other  cases,  see  Ihninent  Do- 
main, Cent  Dig.  !  280 ;  Dec.  Dig.  |  89.*] 

7.  Bminent  Domain  (|  96*)— Oohpensation 

TO    OWNEB  or   PBOPEBTT  —   iNJtFBIES  TO 

Pkopebtt  Not  Taken. 

On  the  exercise  of  the  right  of  eminent  do- 
.  main  by  a  railroad  company,  the  owner  of  the 
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land  may  recover,  not  only  the  fair  value  of  the 
laDd  taken,  but  also  compensation  for  injuries 
to  the  remainder  of  the  tract. 

{Ed.  Note.— For  other  casee.  see  Eminent  Do- 
main, Cent  Dig.  SS  245-249;  Dec.  Dig.  S  96.*1 

Department  1.  Appeal  from  Circuit  Court, 
Tillamook  CouDty;  William  Galloway,  Judge. 

Action  by  M.  W.  Harrison  against  the  Pa- 
dflc  Railway  &  NaTlgatioa  Company.  From 
a  judgment  tor  plaintiff,  defendant  appeals, 
Afflnned> 

The  plaintiff  alleges  btinseU  to  be  the 
owner  of  certain  lands  in  Tillamook  counly, 
part  of  which  he  says  abuts  upon  Tilla- 
mook Bay,  an  arm  of  the  sea  In  which  me 
tide  ebbs  and  flowa.  He  further  states  that 
the  defendant  company  constructed  its  rail- 
road over  part  of  his  land  in  snt^  a  way  as 
to  cut  off  his  access  to  those  tidal  waters 
BO  that  it  not  mly  appropriated  to  its  own 
use  the  land  actually  occupied  by  its  track,  but 
also  damaged  his  remali^  land,  In  that  he 
was  practically  prevented  from  utilizing  the 
timber  growing  on  that  part  ot  his  premises. 
The  answer  on  the  m^ts  admits  the  appro- 
Ifflatlon  of  about  two  acres  of  the  plaintifTs 
land  for  the  construction  of  the  defendant's 
railroad,  and  that  the  plaintiff  has  3,700,000 
feet  <tf  merdiantable  timber  on  the  remainder 
of  his  land,  but  otherwise  traverses  the  al- 
le^tlons  of  the  complaint.  From  a  judg- 
ment tor  the  plaintiff  the  defendant  appeals. 

P.  P.  Farrens,  of  Portland  (Wm.  D.  Fenton, 
Ralph  E.  Moody,  Wallace  McCamant,  and 
John  F.  RelUy,  all  of  Portland,  on  the  brief), 
for  appellant  A.  E.  Clark,  of  Portland,  and 
H.  T.  Botts,  of  Tillamook,  for  respondent 

BUBNETTT,  J.  (after  stating  the  facta  as 
above).  The  contention  of  the  defendant  la 
that  the  circuit  court  erred  in  the  following 
particulars:  (l)  It  did  not  grant  a  continu- 
ance; (2)  It  permitted  biased  jurors  to  sit  in 
the  trial;  (3)  It  permitted  Immaterial  and 
prejudicial  testimony  to  be  Introduced;  and 
<4)  it  gave  erroneous  instructions  as  to  the 
measure  of  damages  and  as  to  what  might 
be  considered  In  determining  the  amount 
thereof. 

[1,2]  The  action  was  commenced  April  4, 
1912,  and  brought  to  trial  April  24, 1913,  hav- 
ing been  set  on  the  18th  of  that  month.  One 
contention  of  the  defendant  was  that  it  own- 
ed a  controlling  Interest  in  the  tldelands 
in  front  of  the  premises  of  the  plaintiif,  and 
that  consequently  be  had  no  access  to  the 
navigable  waters  of  Tillamook  Bay  for  the 
purpose  of  marketing  his  timber.  It  appears 
that  the  defendant  deralgned  title  to  those 
tidelands  through  certain  administrator's 
deeds  in  estates  settled  in  the  adjoining  coun- 
ty of  Oatsop.  These  conveyances  were  of 
record  in  Tillamook  county.  The  postpone- 
ment of  the  trial  was  for  the  purpose  of 
obtaining  exemidlfications  of  the  probate  rec- 
ords of  Clatsop  county  to  establish  the  an- 


tborlt7  tm  the  encotlon  <tf  the  admbdstn- 
tor's  deeds.  The  deeds  ttiemaelTes  were  <^r- 
ed  and  recdved  In  evidence  at  the  trial,  and 
there  was  no  antarent  eontentloii  against 
th^r  ^fcacy  as  muntments  cf  d^endant's 
titie.  For  all  ttiat  appears  In  fiie  record 
there  was  no  dispute  at  the  trial  about  de- 
fendant's owner^p  ot  the  tidelands.  The 
questhm  Involved  appears  to  have  been  one 
ot  law  as  to  the  ri^te  at  the  plaintiif  as 
owner  of  the  adjoining  upland  to  navigate 
the  waters  of  the  bay  wh«i  the  tide  ahoald 
cover  the  defendant's  lands  described  In  the 
administrator's  deeda  The  matter  of  post- 
ponement of  the  trial  is  wlttiln  the  sonnd  dis- 
cretion of  the  trial  oonct  I«w  v.  Lucas,  37 
Or.  208,  61  Fac.  844 ;  Unn  County  t.  Morris. 
40  Or.  415,  S7  Paa  29B.  In  the  absence  of 
any  contest  over  the  tltie  of  the  defendant  to 
the  tidelands  mentioned  we  cannot  say  that 
the  drcolt  court  abused  its  discretion  in 
denying  the  postponement 

[S]  The  alleged  bios  ot  tlie  Jurors  of  which 
the  defendant  complains  comdsted  in  tbe  fact 
that  the  plaintiff  was  the  inealdent  and 
principal  owner  Of  a  bank  In  Tillamook, 
which  was  patronized  by  at  least  nine  of  tlie 
Jurors  who  sat  In  the  trial  of  tbe  casa  They 
were  eltiier  depo8it<ffs  in  tibe  bank  or  owed  it 
small  sums  ot  money,  and  all  declared  in 
substance,  on  voir  dire,  Oiat  tiie  Indirect  re- 
latt<m  they  sustained  to  the  plaintiff  by  vlr* 
tne  of  tbeU  business  dealinsa  with  the  bank 
with  which  he  was  connected  would  not  in- 
fluence them  In  their  decision  of  the  casb 
This  feature  was  dabonted  by  ttte  examina- 
tion of  the  Jnron  in  question  and  over  the 
objection  of  the  d^endant  the  court  accepted 
them  for  the  trial  ot  Che  cause.  In  such  a 
case  the  particular  cause  ot  challenge  defined 
in  section  121,  L.  O.  L.,  Is: 

"For  the  existence  of  a  state  of  mind  on  tite 
part  of  the  juror,  in  reference  to  the  action,  or 
to  either  party,  which  aatisfies  the  trier,  in  the 
exercise  of  a  sound  discretion,  that  he  cannot  try 
the  issue  impartially  and  without  prejudice  to 
the  subetantial  rights  of  the  party  diallenginK, 
and  which  ia  known  in  this  Code  aa  actual 
bias.** 

We  cannot  say  as  a  matter  of  law  that  the 
relationship  described  above  disqualified  the 
jurors.  The  propriety  of  such  men  acting 
in  that  capacity  Is  a  question  of  tact  to  be 
determined  by  the  trial  court  frcnn  all  the 
evidence,  and  unless  an  abuse  of  discretion 
clearly  appears,  we  cannot  overturn  its  con- 
clusion. The  men  themselves  were  before 
the  court  The  Judge  observed  them  and 
under  such  circumstances  was  far  more  ca- 
pable of  determining  whether  they  would  act 
impartially  than  we  who  only  see  the  paper 
record.  State  v.  Armstrong,  43  Or.  207,  73 
Pae.  1022;  State  v.  Megorden,  49  Or.  259, 
88  Pac  306,  14  Ann.  Ca&  130 ;  State 
V.  Caseday,  58  Or.  429,  115  Pac.  287;  State 
V.  Humphrey,  63  Or.  640,  128  Pac  824. 

[4]  The  bill  of  exceptions  proper  in  this 
case  contains  no  statement  whatever  of  the 
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teatbDony  adduced.  It  la  true  then  Is  at- 
tadied  to  tba  bill  of  occeptiona  as  an  exMblt 
what  la  cbatBcterlzed  aa  containing  all  the 
eridence.  and  a  complete  record  and  hlatory 
oC  all  that  tnnaplred  at  tbe  trial  of  the 
canae.  This,  bovever,  Is  no  part  ot  the  bill 
of  ezcepticma,  and  It  It  were,  coold  not  be 
oofl^dered  for  any  pnrpoee  ezo^  that  of  de- 
tenoinlng  the  correctness  of  the  decision  of 
the  court  of  a  motion  for  a  nonsuit  or  for 
a  directed  verdict  Natt<mal  Council  t.  Mc- 
Ginn, 188  Fac.  403. 

Tb»  aaslgnments  of  error  in  the  Instruc- 
tkios  may  be  daartfled  under  two  heads:  (1) 
Conceding  that  the  defendant  was  seized  of 
the  tldelands  in  oailamook  Bay,  and  that  the 
plalnUff  owned  the  uplands  bordering  there- 
on, ttie  coort  erred  In  allowing  the  Jury  to 
consider,  as  an  dement  of  damage,  that  the 
Idalnttff  was  deprived  <jt  access  to  those  tidal 
waters  by  the  building  of  the  defendant's 
road;  (2)  in  permitting  the  Jury  to  consider 
aa  aa  elonent  of  damage,  not  only  the  ac- 
tual value  of  the  land  occupied  by  the  de- 
teodant's  road,  but  also  the  effect  upon  the 
remaining  land  based  upon  the  greater  diffl- 
cDlty  in  marketing  the  plalntUTs  standtog 
timber. 

[I]  Whatever  rights  a  party  may  acquire 
to  tldelanda,  they  are  subject  to  the  Jus 
pnbUeum,  which  indudea  the  rights  of  navi- 
gation and  fishery  in  the  watera,  which  al- 
ternately cover  and  uncover  the  lands  twice 
In  24  hpurs.  Bowlby  v.  Shlvely,  22  Or.  410, 
30  Pac.  164;  Corvallls  &  Eastern  By.  v. 
Benson.  61  Or.  359,  121  Paa  41& 

[I]  'tba  tidal  waters  In  aity  arm  of  the 
sea  constitute  nature's  highway  and  the 
dtuation  presented  Is  analogous  to  one  where 
a  public  county  road-  should  be  laid  out 
and  established  over  the  defendant's  upland. 
Under  sadb.  drcnmstances,  if  It  did  any 
act  to  prevent  the  plaintiff's  lawful  access 
to  such  a  his^wi^,  it  would  be  an  elonent 
tit  damage.  Here,  in  a  certain  sense,  was  a 
hl^way  over  the  defendant's  land,  at  least 
dnring  such  time  as  the  water  would  permit 
fbe  flotation  at  logs.  If  the  plaintiff  could 
obtain  access  to  that  water  for  such  pur- 
poses, the  deprivation  of  that  right  would 
constitute  an  elemwt  of  damage  If  caused  by 
ttie  cf«Btmctl(m  of  the  defendant's  road. 
Besides  all  this,  if  it  were  possible  tor  access 
to  be  obtained  to  the  tidelands  for  logging 
purposes  by  pnndiase  or  otherwise,  any  act 
of  tbe  defendant  wliich  would  render  such 
access  impossible  would  of  course  tend  to 
depredate  tlie  value  of  the  land  upon  which 
the  timber  grew,  and  which  would  be  the 
subject  of  loning  operations.  In  other 
words,  tbe  mere  proximity  of  land  to  tide- 
water is  an  enhancement  of  value  not  pos- 
sosed  by  land  at  some  inaccesolble  point  In 
tbe  distant  Interior.  If,  therefore,  this  ad- 
jacency to  navigation  is  seriously  impaired 
or  practically  destroyed  so  as  to  make  plaiu- 
tUTs  lands  substantially  as  Inaccessible  as  the 


interior  land,  ^t  fact  ought  to  be  mbmit 
ted  to  the  Jury  with  others  illustrating  tiie 
situation,  and  considered  in  estimating  the 
damage  resulting  firom  tbe  acts  ot  the  de- 
fendant 

[J]  It  Is  well^ttled  that  in  estimating  tbe 
damages  accruing  to  a  landowner  from  the 
erordse  ot  right  of  eminent  domain  by  a 
railway  company  tbe  owner  €t  the  fee  is  en- 
titled to  recover,  not  only  tiie  fait  value  of 
tbe  land  actually  taken,  but  also  for  the 
injury  to  the  remainder  of  the  same  tract 
It  Is  apparently  without  dispute  tbat  the 
princiial  value  of  tbe  plalntUTs  land  con- 
sists in  the  marketable  timber  growing  tiiere- 
on.  Anything,  therefore, .  which  would  de- 
stroy the  market  value  of  that  timber  would 
be  an  element  of  dam^,  and  the  court  was 
clearly  within  the  bound  of  the  law  in  sub- 
mittliig  that  feature  to  tbe  Jury.  Sharp  v. 
V.  S..  1»1  U.  S.  841,  24  Sop.  ot  114.  48  L. 
Ed.  211;  Ha^pard  v.  Sdiool  Dlst,  IIS  Iowa, 
486,  86  N.  W.  m;  Kansas  Olty  S.  B.  B. 
Co.  V.  NoicroBS,  137  Mo.  410,  S8  S.  W.  299; 
Chicago,  B.  I.  &  P.  &  Co.  V.  George,  145 
Ma  88,  47  S.  W.'  U;  Trt-State  T.  &  T.  Co. 
V.  Coegrlff,  1»  N.  D.  771,  124  N.  W.  76,  26  L. 
B.  A.  (N.  S.)  1171;  Chattahoochee  VaUey 
B.  Oa  V.  Baas,  »  Ga.  App.  88,  70  B.  E.  683: 
Stuttgart  ft  B.  B.  B.  Co.  V.  Koconrek,  101 
Ark.  47,  141  8.  W.  611;  Hauge  v.  La  Crosse 
ft  S.  B.  By.  Oa,  148  Wis.  288.  134  N.  W.  368; 
Baker  v.  Pemuylvanla  B.  B.  Co.,  236  Fa.  479. 
84  Atl.  960;  Flemlster  v.  Central  Georgia 
P.  Ca,  140  Oa.  611,  79  8.  IC.  148;  Louisville 
ft  N.  B.  Go.  V.  White  Vina  Club,  16S  Ky. 
4S2,  li»  S.  W.  988. 

Finding  no  erroi  tbe  Judgment  ia  affirmed. 

MOOBB,  BAMBBT,  and  BBAN,  con- 
cur. 

BUDOLPH  T.  FOBTLAMD  BT..  UOHT  ft 

POWBB  CO. 
(Supreme  Court  of  Oregon.    Oct  13,  1914.) 

1.  STBEKT  BAII.B0AD8  (jl  67*)— OBDXHANCES— 
FOSTPONBUBIIT  OF  OPERATION. 

Under  L.  O.  L.  $  7007,  reguiring  every 
street  car  to  have  fenders  of  a  kind  therein  pre- 
scribed, provided  tbat.  whenever  In  the  judg- 
ment of  tbe  mayor  and  members  of  the  common 
oonndl  of  any  city  it  shall  be  for  tbe  best  Inter- 
ests of  the  residents  to  substitute  another  ap- 
proved design  of  fender,  the  mayor  and  council 
may  do  so  on  entering  on  the  records  the  reason 
for  the  BubBtitotion,  where  a  city  ordinance, 
enacted  over  eU;ht  years  after  tbis  section  went 
Into  elfect.  declares  the  jodnnent  of  the  mayor 
and  council  that  a  certain  hind  ot  fender  should 
be  substituted,  a  portion  of  the  ordinance  post- 
poning its  operation  for  over  three  m<mtbs  was 
ultra  vires  and  void. 

[Kd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S|  146,  147;  Dec.  Dig.  < 
67.*] 

2.  Street  Railboads  (5  04*)  — Opebation  — 
Equifunt  of  Oars. 

Tbe  operation  of  street  cars  not  equipped 
with  a  fender,  as  required  by  a  valid  city  ordi- 
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nance,  from  which  an  injury  to  a  child  npon  the 
track  resulted,  was  negligence  per  bo. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  |  201;  Dec.  Dig.  {  84.*] 

8.  Nbw  Tbial  (S  127*)— PBOCEEDiNoa  TO  Pro- 
cure—SuFnciBNOT  or  MoTtoif. 

Though  a  motion  for  new  trial  did  not  spe- 
cifically state  that  there  was  no  evidence  to  sus- 
tain the  verdict  as  to  some  material  issue,  the 
court  properly  granted  a  new  trial,  where  soch 
was  the  fact 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  266-262;  Dec.  Dig.  fi  127.*] 

Department  1.  Appeal  trom  drcoit  Court, 
Multnomah  Ooontar;  Henry  L.  BennMi, 
Judge. 

Action  by  Marcus  M.  Budolph,  as  adminis- 
trator of  the  estate  of  Maxlne  Melba  Ba- 
(lolph,  a^lnst  the  Portland  Railway,  Light  & 
Power  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

An  action  was  Instituted  by  Marcus  M.  Ru- 
dolph, as  administrator  of  the  estate  of  his 
daughter,  Maxlne  Melba  Rudolph,  deceased, 
against  the  Portland  Railway,  lU^t  &  Power 
Company,  a  corporation,  to  recover  damages 
occasioned  by  her  death,  which  was  caused 
by  one  of  the  defendant's  electric  cars  run- 
ning over  her.  Hie  facts  out  ot  which  the 
cause  arose  are  that  the  defendant  owns  on 
NebraslEa  street.  In  the  city  of  Portland,  a 
single  line  of  railway,  extending  east  and 
west,  on  which  tratik  It  operates  passenger 
cars  propelled  by  electricity.  The  plaintiff  on 
July  16,  1012,  resided  on  the  south  side  of 
that  street,  and  had  caused  to  be  pUed,  on  the 
curb  In  front  of  his  premises,  wood;  the 
tier  being  24  feet  In  length.  The  east  end  of 
the  pile  extended  about  fire  feet  farther  east 
than  the  steps  which  afforded  an  entry,  up  an 
Incline,  from  the  sidewalk  to  his  house. 
About  6:60  p.  m.  of  that  day,  as  be  was  laying 
planks  near  the  west  end  of  the  wood,  In  or- 
der to  wheel  It  Into  the  shed,  his  daughter 
Maxlne,  then  4  years,  1  month,  and  2  days 
old,  who  bad  been  playing  with  other  chil- 
dren on  the  lawn,  suddenly  ran  down  the 
steps  and,  passing  around  the  east  end  of  the 
wood,  went  up<m  the  street  The  plaintiff, 
seeing  the  morement  of  the  little  girl,  Instant- 
ly looked  west  up  the  street  and  saw  a  car 
about  70  feet  distant,  approaching  on  a  down- 
grade of  about  4  per  cent  He  Immediately 
ran  around  the  west  end  of  the  wood  and 
started  up  the  street  towards  the  car,  shout- 
ing to  the  motorman  to  halt  No  attention 
to  such  request  was  seemingly  given,  as  far 
as  could  be  observed  from  any  diminution  of 
the  speed  of  the  car,  whereupon  the  plaintiff 
turned  and  ran  towards  his  daughter,  but  be- 
fore he  could  reach  her  she  was  knock-) 
ed  down  by  the  car  and  dragged  along  the 
track,  Instantly  killing  her. 

The  negligence  alleged  In  the  complaint  as 
a  basis  for  the  recovery  is  in  substance:  (1) 
The  failure  to  provide  for  the  car  such  a 
fender  or  guard  aa  is  required  by  law ;  (2) 
the  carelessness  and  Incompetence  of  the 


motorman;  and  (8)  the  last  clear  diance  was 
also  pleaded,  and  It  was  avared  ttiat  tlie  mo- 
twman  failed  to  Amp  the  fender  or  to  stop 
the  ear  in  time  to  aTold  taw  acddeut 

The  answer  deided  the  material  avermeiitB 
of  the  complaint  and  for  a^iarato  defenses 
aUeged  in  efltet:  (1)  That  ttie  plalntUTft 
daughter  suddenly  appeared  upon  the  track 
in  such  close  proximity  to  tlie  car  that  the 
persons  In  charge  thereof  could  not  have  seen 
her,  and  that  her  presoice  was  unknown  to 
the  serrantB  of  Uw  defendant;  (2)  that  she 
was  of  such  immature  years  and  insnffldent 
understanding  as  not  to  know  or  realize  the 
oonaequences  of  her  acts,  and  that  the  plain- 
tiff was  negligent  In  permitting  her  to  go 
upon  Ow  railway  track;  and  ^  tliat  tha 
operation  of  the  car  caualsg  the  Injury  was 
goremed  by  an  ordinance  <t  Ob  city  of  Pwt* 
land,  setting  forth  the  sribttanoe  thereof. 

The  reply  put  In  isane  the  allegatioiis  ol 
new  matter  in  the  answer,  and,  the  cause 
having  been  tried,  the  Jury  found  for  the  de- 
fendant, upon  wblc3k  verdtet  a  Judgment  was 
rendered.  Thereupon  the  tdaintUTs  counsel 
moved  to  set  aside  the  JutUimoit  and  for  a 
new  trial,  based  on  the  following  grounds: 
(1)  Irregularity  In  the  proeeedingB ;  0)  mis- 
conduct of  the  preralling  party;  0)  newly 
discovered  evidence,  setting  forth  the  partlcu- 
lars  of  each  of  these  assignments ;  "insuf- 
ficiency of  the  evidence  to  Justify  the  ve^ 
diet;  09  the  verdict  is  against  the  law;  ffi) 
error  in  law  occurring  at  the  trial  and  except 
ed  to  by  the  plaintiff.'' 

Predicated  on  this  motion  the  court  mads 
findings  of  fact  as  follows: 

"(1)  That  the  street  car  which  caused  the 
injury  to  Maxine  Helba  Rudolph,  resulting  in 
her  deaUi,  was  not  equipped  with  a  fender  as 
required  by  law.  in  this:  (a)  The  pretended 
fender  thereon  did  not  extend  out  in  front  of 
the  car,  nor  was  it  so  constructed  or  arranged 
that  any  portion  thereof  could  be  dropped  to 
the  track  to  prevent  persons  from  being  mn 
over  by  said  car.  nor  was  the  said  fender  so 
constructed,  either  as  to  design  or  place  of  its 
location,  as  to  prevent  persons  from  being  injur- 
ed or  struck  by  said  car  or  run  over  thereby, 
nor  was  the  said  feeder  so  constructed  that  the 
same  was  above  the  nils  the  distance  provided 
bylaw.  In  these  particulars  the  said  fender 
did  not  comply  either  with  the  general  laws  of 
Oregon,  or  with  the  requirements  specified  in 
the  charter  of  the  city  of  Portland,  nor  with  the 
requirements  of  the  ordinance  introduced  in  evi- 
dence. There  is  a  total  absence  of  evidence 
showing  that  the  C(Hnpany  had  any  sach  fender 
on  the  car  as  is  prescribed  or  required  by  la#. 

"<2)  The  testimony  shows  that  the  motorman 
in  charge  of  the  car  saw,  or  could  have  seen, 
the  dangerous  position  of  Maxine  Melba  Bn- 
dolpb,  and  appreciated,  or  could  have  appreciat- 
ed, her  dangerous  position  in  time  to  have  stop- 
ped said  car  and  prevented  the  injury,  but  that 
said  motorman,  by  reason  of  his  incompetency, 
as  alleged  in  the  c(Hnplaint,  failed  to  stop  the 
car. 

"(3)  There  Is  no  evidence  sufficient  to  show 
contributory  negligence  on  the  part  of  either  the 
said  Maxine  MelDa  Rudolph,  who  is  a  child  oi 
the  age  set  forth  in  the  complaint,  nor  any 
contributory  negligence  on  tiie  part  ot  the  plaht- 
tifl. 


■for  otber  cases  see  §ua*  tepU  sad  mcUob  NDUBSB  In  Deo.  Die-  *  Am.  Dig.  K«r*No.  SwMs  *  RWr  Indens 
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"(4)  By  reason  of  the  sbamce  of  evidence  on 
these  points,  the  oourt  concludes  that  the  death 
of  Maxine  Uelba  Rudolph  was  caused  by  the 
nesUsenoe  of  the  defendant  corporation,  and 
that  the  jury  erred  In  tetnminr  «  verdict  for 
the  defendant  The  court  further  finds  that  the 
jury  erred  in  not  foUowiuR  the  directiona  of 
the  court  iriven  to  it  on  these  subjects." 

Based  on  these  flndingv  the  following 
conclusion  was  deduced: 

"It  is  therefore  considered,  ordered,  and  ad- 
judged  that  the  said  verdict  and  jadinDent  be 
set  aside,  and  that  a  new  trial  be  granted  plain* 
tiff  herein." 

From  this  wdnr  tta«  defendant  appeals. 

R.  A.  Letter,  of  PortlaDd  (Qrlffltb,  Lelter  ft 
Allen,  of  Portland,  on  the  brief),  for  appel- 
lant L  N,  Smith,  of  Portland  (J<^  F.  Sjo- 
gan,  of  Portlaiid,  m  the  brleQ,  for  respomd- 

MOORB,  X  (after  stating  tbe  facta  as 
above).  Sections  1,  2,  and  4  of  an  act  of  the 
l^lslatlve  assembly  filed  In  tbe  office  of  the 
Secretary  of  State  February  18.  1903,  are 
Incorporated  In  fU  O.  L.  aa  sections  7007,  7008, 
and  7009.  SecttoQ  3  of  the  enactment,  how- 
ever. Is  not  thus  Bet  out,  bnt  reads: 

"The  provisions  of  this  act  sbalt  not  be  in 
force  or  effect  until  the  first  day  of  January, 
1904."   Gen.  Laws  Or.  1908.  p.  94. 

Sactkn  1  of  the  law  mentioned  Is  as  fol- 
lows: 

"Every  street  ear  run,  operated;  or  used  on 
any  street  car  line  in  the  state  ot  Oregon,  oth- 
er than  operated  by  horses,  shall  be  provided 
with  good  and  substantial  aprons,  fenders,  or 
guards  w^ich  shall  be  constmcted  so  as  to  be 
firmly  attaelied  to  tbe  front  end  of  eadi  car 
and  extend  out  in  front  ot  tbe  front  platform  or 
front  end  of  such  car,  not  less  than  two  feet, 
and  so  arranged  that  the  forward  end  of  such 
apron,  fender,  or  guard  shall  be  not  more  than 
three  Indhes  above  the  rails;  and  such  apron, 
fender,  or  guard  shall  be  built  or  constructed 
so  that  the  motoman,  or  other  person  in  chat^ 
of  Boch  car,  can  drop  tbe  frcmt  end  of  such 
apron,  fender,  or  guard  on  the  track,  ao  as  to 
prevent  any  person  from  being  thrown  down 
and  run  over  by  or  caoght  beneath  or  under 
soch  car :  Provided,  that  whenever,  in  the  Judg- 
ment of  the  mayor  and  the  members  of  the  com- 
mon  conncU  of  any  city  or  town  incorporated 
under  the  l^ws  of  this  state,  it  shall  be  deemed 
for  tbe  best  interests  of  tbe  residents  and  inhab- 
itants of  any  such  city  or  town  to  substitute  In 
lien  of  the  apron,  fender,  or  guard,  hereinbe- 
fore provided  for,  another  approved  design  of 
apron,  fender,  or  guard,  said  mayor  and  said 
city  council  shall  have  such  right  whenever 
there  shall  be  entered  upon  the  records  ctf  said 
dty  or  town  tbe  reasons  fsr  inaHiig  auch  sub- 
stitution." 

Relying  upon  the  power  thus  conferred, 
tbe  conncU  and  mayor  of  tbe  dty  of  Portland 
adopted  a  resolution  prescribtng  the  faiUxm 
required  to  be  used  on  street  cars  ttiat  were 
to  be  need  In  tbat  mnnfdpality.  In  an  action 
against  the  deflmdant  herein  to  recover  dam- 
ages for  tbe  death  ot  a  little  girl,  oocarring 
January  20.  1910,  and  caused  by  her  being 
run  over  by  an  electric  car,  It  was  held.  In 
construing  provisions  of  the  dty  charter,  that 
tlie  authority  so  delegated  1^  the  proviso 
contained  in  section  TOOT,  Lb  O.  L.,  could  not 
be  emplr>yed  1^  a  resoIutlMi,  bat  only  by  an 


ordinance.  Thornton  t.  Pwttand  Baflway, 
Ligbt  ft  Power  Co..  68  Or.  478,.  128  Pac.  8BQ. 

BMdMitly  antiditatlng  sndi  determina- 
tion. Ordinance  Na  232S9  of  the  dty  of 
Portland  wajB  regularly  passed,  after  the  In- 
jury lost  referred  to  had  oocurzed,  prescrib- 
ing the  fenders  to  be  nsed  on  street  cars 
operated  In  that  dty.  This  muntc4?al  enact- 
ment contained  an  emergency  clause  whereby 
tbe  law  went  Into  Immediate  effect  May  13, 

1911,  upon  Its  approval  by  the  mayor. '  Sec- 
tUm  1  thereof  was  amended  November  16, 
1011,  by  Ordinance  No.  24863,  which  pro- 
v^es  generally  that  it  shall  be  unlawful  for 
any  corporation  owning  or  operating  street 
railways  within  the  d^  after  8q>tember  1. 

1912,  to  ran  any  street  car  using  air  brakes 
without  having  attached  to  Uie  front  oid  of 
the  car  a  fender  projecting  at  least  24  indies, 
consisting  of  an  apron  composed  of  specified 
material  and  a  life  guard  or  vertical  fender 
extending  at  least  8  indies  in  front  of  tbe 
bumper.  Such  apron  to  be  attached  to  pis- 
tons working  within  cylinders,  so  that,  by  an 
emergency  application  of  the  air,  the  apron 
will  be  thereby  lowered  and  held  on  the 
rails  by  the  air  pressure  within  such  cylin- 
ders. Tbe  apron  of  the  fender  to  have  a 
projecting  bar  parallel  with  and  In  front  of 
the  e^won,  whereby  the  bar  coming  In  con- 
tact with  any  iiedestrlan  on  tbe  track,  air 
will  thereby  be  simultaneously  admitted  into 
the  cylinders  operating  the  fender  and  into 
a  cylinder  controlling  tbe  brakes.  Tbe 
amended  ordinance  contained  a  proviso  to 
the  effect  that,  on  or  before  the  points  of 
time  hereinafter  spedfled,  at  least  the  num- 
ber of  cars  mentioned  should  be  thus 
equipped,  to  wit:  October  1, 1911,  50 ;  March 
1,  1912,  100;  April  1,  1012,  150;  May  1, 
1912,  200;  June  1.  1912,  250;  July  1.  1912, 
300;  July  15, 1912. 360;  and  August  1,  1912, 
400.  A  failure  so  to  equip  siwh  cars  within 
the  respective  periods  and  In  the  numbers 
specified  was  to  be  deemed  a  violation  of 
the  ordinance. 

Section  8  of  the  ordinance  provided  that, 
for  any  disobedience  of  its  provisions,  the 
corporation  found  guilty  thereof  should  be 
punished  by  a  fine  of  not  less  than  $50  nor 
more  than  $500,  and  each  day's  operation 
of  cars  without  bdng  so  equipped  should  be 
recognized  as  a  seiHtrate  offense.  Section  2 
of  tbe  enactment  prescribes  the  fenders  re- 
quired to  be  used  on  cars  operated  in  Port- 
land not  having  air  brakes.  Section  8  there- 
of expresses  the  Judgment  of  the  mayor  and 
common  council  of  that  dty,  as  required  in 
the  proviso  of  section  7007,  L.  O.  L.  That 
clause  of  the  ordinance  also  contains  a  fur- 
ther statement  as  follows: 

"Whereas  it  is  impossible  to  equip  all  of  tbe 
street  cars  operated  within  the  city  limits  of  the 
city  of  Portland  with  fenders  and  guards  as 
prescribed  In  sections  1  and  2  of  this  ordinance 
prior  to  the  respective  dates  prescribed  by  each 
of  said  sections  1  and  2,  the  use  of  the  type  of 
fender  or  guard  known  aa  the  'Hunter  Drop 
Guard  Fender*  *  *  *  is  hereby  approved  un- 
til the  dates  revectively  ipedfled  m  said  see- 
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tions  1  and  2  of  thia  ordinance,  from  and  after 
wliich  said  dates  it  shall  be  unlawful  to  ase  up- 
on Bsid  street  cars  *  •  *  any  other  ^pe  of 
fenden  or  guards  than  the  trpes  preserved  in 
said  sectiong  1  and  2  reapectively." 

The  testimoDy  shows  that  the  car  causias 
the  Injury  was  of  type  "F.  No.  840,"  and  was 
operated  on  the  streets  of  Portland  by  osing 
air  brakes,  but  It  did  not  have  the  fender  or 
apron  prescribed  by  section  1  of  the  amended 
ordinance  The  guard  used  upon  such  car, 
however,  was  the  one  mentioned  in  section 
2  of  the  enactment 

Patrick  L.  Betedi,  the  motorman  In  charge 
of  the  car  at  the  time  of  the  accident,  tes- 
tified that.  Immediately  before  it  occarred, 
he  heard  a  nmn  screaming,  and  looking  for- 
ward be  saw  the  little  girl  coming  from  be- 
hind the  east  end  of  the  woodpile,  about  20 
or  2S  feet  ahead,  running  northwesterly,  but 
that  she  was  only  8  or  4  feet  from  the  car 
when  she  readied  the  track;  that  as  soou 
as  the  witness  saw  her  be  applied  the  emer- 
gency brakes  and  tried  to  step  on  the  pin 
whereby  the  guard  could  hare  been  released, 
but  that,  his  foot  tdlpping,  he  missed  the 
catch,  and  tiie  fender  did  not  falL  No  evi- 
dence was  offered  by  the  defendai^  to  show 
any  attempt  on  its  part  to  comply  with  the 
provision  of  section  1  of  the  amended  ordi- 
nance. 

It  will  be  remembered  Hiat  ttie  proviso 
found  in  section  7007,  L.  O.  L.,  empowers  tbe 
mayor  and  common  conndl  of  Portland, 
whenever  in  their  Judgment  it  Should  be 
deemed  for  the  best  interests  of  the  inhab- 
itants of  this  dty  to  snbstitnte,  in  lieu  of 
the  fendw  provided  for  by  that  statute,  an- 
other approved  guard,  the  exercise  of  wbldi 
right  was  to  be  evidenced  by  an  entry  made 
upon  the  records  of  that  munldpallty.  It 
will  also  be  kept  in  mind  that  the  statute  did 
not  go  Into  effect  until  January  1,  19(^.  Or- 
dinance No.  24853,  prescribing  the  kind  of 
fender  to  be  employed  on  street  cars  having 
air  brakes  and  used  In  the  dty  of  Portland, 
was  not  to  become  operative  until  Septem- 
ber 1,  1912,  47  days  after  tbe  plalnUff's 
daughter  was  killed.  From  tbe  time  the  stat- 
ute referred  to  went  into  foroe  until  this 
ordinance  became  d^ectlve  was  8  years  and 
8  months.  How  many  street  cars  having 
air  brakes  were  in  use  by  the  defendant  when 
the  ordinance  became  operative  does  not  ap- 
pear from  a  transcript  of  the  testimony.  On 
July  IS,  1912,  or  the  day  preceding  the  in- 
jury complained  of  herein,  350  cars  should 
have  been  equipped  with  fenders,  as  prescrib- 
ed In  section  1  of  the  ordinance.  That  num- 
ber of  cars  should  have  been  supplied  with 
guards  In  8  years,  6  months,  and  14  days 
from  the  time  the  statute  went  Into  effect 
This  was  an  allowance  of  more  than  eight 
days  to  each  car  In  which  to  secure  and  at- 
tach the  prescribed  fender. 

[1]  The  power  to  substitute,  in  lieu  of -the 
guard  recommended  by  the  statute,  another 
fender  could  be  employed  "whenever,"  in  tbe 


judgment  ot  the  mayor  and  eomnm  oonncU  of 
Portland,  it  was  deemed  for  the  best  interests 
of  tbe  Inhabitants  of  that  dtf.  This  grant  of 
authority  was  continuing  until  It  was  em- 
ployed May  11.  1911.  by  the  enactment  of 
Ordinance  No.  23259,  which  then  went  into 
effect  directing  the  kind  of  apron  required 
to  be  used  in  Portland  on  cars  having  air 
brakes,  and  thereupon  such  municipal  law 
became  the  rule  govemtng  the  operation  of 
such  vehicles  on  tbe  streets.  No  authority, 
however,  was  conferred  to  postpone  tbe  op- 
eration of  that  law,  and  tbe  attonpt  to  do 
so,  as  set  fortb  in  the  ordinance,  was  ultra 
vires  and  void. 

[2]  The  car  causing  the  death  of  Mazine 
Melba  Rudolph  not  having  been  equipped  at 
the  time  of  the  accident  as  commanded,  its 
operation  was  a  violation  of  the  provision  of 
section  1  of  tbe  ordinance,  and,  this  being 
a  breach  of  duty  enjoined  by  law,  the  In- 
jury resulted  from  negligence  per  se.  Pe- 
terson V.  Standard  Oil  Co.,  55  Or.  511,  106 
Pac.  337,  Ann.  Cas.  1912A,  625;  Morgan  v. 
Bross,  64  Or.  63,  129  Pac.  118;  Goodwin  v. 
Howe,  67  Or.  1,  135  Pac.  171. 

[3]  The  motion  for  a  new  trial  did  not 
dflcally  state  that  there  was  no  evidence  re- 
ceived to  sustain  the  verdict  as  to  some  ma- 
terial issne,  and  for  that  reascm  U  Is  argued 
by  defendant's  counsel  that  an  error  was 
committed  In  setting  aside  the  judgment  In 
L.  C.  Smith  &  Bros.  Typewriter  Co.  t.  Mc- 
George,  143  Pac.  905,  In  referring  to  section 
548,  L.  O.  li.  It  Is  said: 

"Under  tbe  provisiona  of  this  statute,  the 
right  of  a  circuit  court  to  set  aside  a  judpnent 
and  grant  a  new  trial  can  be  exercned  only 
when,  in  tbe  trial  of  a  cause  an  error  has  been 
committed  which  Is  so  prejudicial  to  the  defeat- 
ed party  that  the  judgment  rendered  against 
him  would,  if  allowed  to  remain  in  force,  be  re- 
versed on  BPpeaL  When  the  trial  court,  withia 
the  time  allowed,  discovers  that  such  a  miatalie 
of  law  has  been  made,  it  may  sua  sponte  or  on 
motion  correct  the  error  by  settioK  aside  the 
judgment  and  granting  a  new  trial,  thereby 
avoiding  the  necessity  of  and  the  expense 
*  *  *  Incurred  by  an  appeaL" 

Tbe  case  at  bar  comes  within  tbe  rule 
thus  announced,  and,  as  there  vfas  no  evi- 
dence received  in  respect  to  the  matter  stated 
by  the  court  In  its  findings,  the  judgment 
was  properly  set  aside. 

Tbe  order  brought  up  for  review  is  af- 
firmed. 


STACBT  et  al.  v.  McNICHOLAS  et  al. 
(Supreme  Court  of  Or^on.   Oct  6, 1914.) 
L  Appbai.  and  Ebbob  (i  839*)— PBooKBDZirGa 

TO   TRA.N8FBB  OaUSB— TXMI  lOB  PBOCEBD- 

inos. 

In  a  receivership  proceeding,  an  appeal  tak- 
en June  4th,  from  a  decree  entered  on  April 
6th.  in  favor  of  petitioning  holders  of  receiver's 
certificates,  authorizing  the  receiver  to  apply  to 
the  United  States  District  Court,  in  which 
bankruptcy  proceedings  were  pending,  for  leave 
to  sell  jroperty,  was  in  time,  under  Laws  1918, 
pp.  617,  618,  authorizing  an  appeal  within  60 
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Xtnm  the  enti7  of  the  judgment,  decree,  w 
appealed. 

[Ed.  Note.— For  aOm  eaaee,  eee  Appeal  azid 
Enor,  Cent  Dig.  H  1883-1S87;  Dee.  Dig.  S 
339.*] 

2.  APFBAI,    A.ND    EBBOB    (S  127*)— DlCISIOHB 

Retibwablb— Du-AIJXT  Decbes. 
In  a  eiiit  for  the  appointment  of  a  receiver, 
a  decree  npon  the  petition  oi  boUere  of  receiv- 
er's certificates,  which  petition  web  contested 
by  the  trustee  and  bankruptcy  of  the  former 
owner,  is  not  a  decree  bj  default  for  the  purpos- 
3S  of  review. 

[Ed.  Note.— For  other  caaes.  see  Appeal  and 
Eimr,  Gent  Dig.  »  885-888.  891;  Dec  Dig.  S 
127.*] 

a  Appeai.  and  Ebbob  (S  801*>— Motion  to 
Disusa — Rbvixw— Scope  and  Extent. 
Under  L.  O.  L.  I  558,  providing  that  the 
appellate  court  may  review  any  intermediate 
(Oder  involving  the  merits  or  neceesarily  affect- 
iag  the  judgment  or  decree  appealed  from,  the 
question  whether  orders,  made  more  than  60 
dafs  prior  to  the  notice  of  appeal  from  the 
decree,-to  which  error  la  aaalgned,  can  be  con- 
■idered  will  not  be  determined  on  a  motion  to 
dinnisfl  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |!  8161-3164;  Dec.  Dig.  § 
80L*1 

In  Banc.  Appeal  from  Circuit  Court,  Jo- 
iqihine  County;  F.  M.  Calkins,  Judge. 

Suit  by  James  E.  Stacey  and  others  against 
James  H.  McNicholas  and  others.  From  a 
decree  for  plaintiffs,  defendants  Old  Channel 
Mining  Compauy  and  others  aiweaL  Mo- 
tion to  dlsmdas  appeal  denied. 

OfdTlg  4  Boberta,  of  Medford,  Darham  & 
Itlchard,  of  Grants  Pass,  and  Jacob  E.  Dit- 
tos, of  ObicagtH  IlL,  for  appellants.  O.  H. 
Ltwler  and  A.  B.  Beftmra,  botb  of  Hedford, 
Ud  H.  D.  Norton,  W.  C.  Hale,  and  O.  S. 
Blanchard,  all  of  Grants  Pass,  for  respondenta. 

RAMSEY.  J.  This  suit  appears  to  have 
been  commenced  in  10LO  for  an  accountlnKi 
and  to  bare  a  receiver  appointed  to  take 
diarge  of  tbe  mining  property  described  In 
eomplalnt  On  Angnst  6, 1910,  L.  O.  Hud- 
son was  appohated  receiver.  On  Jnly  10, 
19U,  aald  receiver  was  discharged.  On  Feb- 
maiT  24,  191B,  the  court  below  appointed  J. 
F.  Beddy  receiver  of  aald  property.  It  seems 
Biat  some  <k  all  of  the  mining  property  de- 
scribed in  tbe  complaint  belonged  to  the  Old 
Chann^  Mining  Company,  an  Illinois  corpo- 
ration,' and  that  on  August  Ifi,  1918,  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Oregon  made  and  entered  an  order 
idjndglng  said  corporation  to  be  bankrupt, 
and  William  Ulrich,  one  of  tbe  appellants, 
ma  apixdnted  by  said  United  States  District 
Oourt  trustee  in  bankruptcy  of  said  corpora- 
tloD,  and  he  duly  qualified  as  such  trustee. 
Said  trustee  in  bankruptcy  claimed  the  right 
to  tbe  poesesEdon  of  said  mining  property  as 
trustee  of  said  corporation,  nnder  the  bank- 
nptcy  laws  of  the  United  States.  On  Septem- 
ber 18,  191S.  he  petitioned  the  court  below 
for  an  order  thereof  authorizing  and  require 
lag  J.  F.  Beddy,  said  receiver,  to  turn  over 


to  hJm  said  mining  property  as  trustee  in 
bankruptcy  of  said  corporation.  The  court 
below  refused  to  grant  the  prayer  of  his  pe- 
tition. In  February,  1914,  31  holders  re- 
ceiver's certlfieateB  issued  In  this  cause  ap- 
plied to  the  court  below  for  a  decree  for  the 
sale  of  said  mining  property  by  J.  F.  Reddy, 
receiver  of  the  property  of  said  bankrupt 
corporation,  It  being  claimed  by  said  petl- 
tloners  that  J.  F.  Reddy  was  the  receiver  of 
said  property.  Tbe  appellant  William  Ul- 
.rich,  as  trustee  in  bankruptcy  of  said  corpo- 
ration, filed  in  said  court  written  objections 
to  the  granting  of  the  relief  asked  by  said 
petitioners,  in  which  he  claimed,  inter  alia, 
that  the  order  of  tbe  court  below  appointing 
J.  F.  Beddy  receiver  of  said  property  was 
void,  and  that  Beddy  did  not  qualify  as  such 
receiver  until  after  the  petition  to  have  said 
corporation  adjudged  a  bankmpt  was  filed 
In  the  United  States  court  Qe  claimed,  al- 
so, that  he  was  In  possession  of  said  iwop- 
erty  aa  trustee,  and  that  he,  as  trustee,  was 
duly  authorized  to  sell  said  property,  and 
that  the  United  States  District  Court  for 
the  District  of  Oregon  had  Issned  an  injunc- 
tion restraining  J.  F.  Beddy,  as  receiver  of 
said  property,  from  In  any  manner  interfer- 
ing with  said  property  or  with  the  control  of 
said  trustee  over  the  same.  Said  trustee 
prayed  said  court  not  to  authorize  J.  F.  Bed- 
dy, as  receiver,  to  sell  said  property,  etc. 
The  application  of  the  various  interested  par- 
ties for  the  relief  referred  to  supra,  and  to 
which  the  appellant  WUllsm  Ulrich,  as  trus- 
tee of  Olid  bankrupt  corporation,  objected 
as  stated  above,  came  on  for  hearing  In  the 
court  below  on  the  QQi  day  of  A^ll,  1914, 
and  on  that  day  a  decree  was  tendered  by 
said  court  containing  many  provisions,  and, 
among  tliem,  a  provision  directing  J.  F.  Bed- 
dy, as  receiver,  to  apply  to  the  United  States 
District  Court  for  an  order  dissolving  all  re- 
straining orders  Issued  by  said  United  States 
court  pertaining  to  said  mining  property, 
and  ordering  J.  7.  Beddy,  as  receiver,  upon 
tbe  dissolution  of  said  restraining  orders  is> 
sued  by  the  United  States  court,  to  proceed 
and  advertise  the  property  of  the  Old  Chan- 
nel Mining  Company  in  Oregon  for  sale  and 
to  sell  the  same  in  tbe  manner  stated  in  said 
decree,  etc.  Tbe  appellant  Ulri^  aa  trus- 
tee, appeared  in  said  proceeding  and  opposed 
the  granting  to  Beddy,  receiver,  the  power 
to  sell  said  pn^rty,  claiming  that  Beddy 
was  not  l^Uy  receiver  of  said  property, 
and  that  the  appellant,  as  trustee  in  bank- 
ruptcy of  said  corporation,  was  In  possession 
thereof  and  had  the  r^ht  to  sell  it,  and  was 
endeavoring  to  do  so.  The  Old  Channel  Bon- 
ing Company  and  William  Ulrich,  its  trua- 
tee,  appealed  from  the  whole  said  decree. 

[1]  1.  The  respohdrats  moved  to  dismiss 
the  appeal  on  tbe  ground: 

"That  the  record  fails  to  show  any  appeal 
taken  within  the  time  limited  by  law  from  any 
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ftltpealable  order,  Jadgment,  or  decree  tnade  or 
entered  in  said  court  and  cause." 

The  notice  of  appeal  states  that  the  ap- 
^Uants  appeal — 

"from  the  decree  of  the  circuit  court  of  the 
state  of  Oregon,  for  the  coQQty  of  Josephine, 
and  from  the  whole  thereof,  rendered  and  enter- 
ed in  the  above  entitled  suit  on  or  ahout  the 
Sth  day  of  April,  A.  D.  1014,  said  decree  be- 
ing in  favor  of  the  petitioning  holders  of  receiv- 
KT  S  certificates  and  J.  F.  Bedd;  and  against 
William  Ulrich,  as  trustee  in  bankruptcy  of  the 
Old  Channel  Mining  Oompanj." 

^nte  notice  of  appeal  properly  deaolbeB  the 
decree  appealed  from.  The  decree  Is  dated 
April  6»  1914.  and  It  la  favorable  to  the  bold- 
era  of  iectiTer*8  certlflcates  and  J.  F.  Reddy 
and  asainst  William  Ulrich,  trustee  In  bank- 
ruptcy of  the  Old  Channel  Mining  Oranpany. 
The  notice  of  api>eal  appears  to  have  been 
served  on  the  3d  and  4th  days  of  June,  1914. 
The  ondertaklng  for  the  appeal  was  served 
and  filed  within  the  time  allowed  by  law. 
Under  the  present  statnte  <Law8  of  1913,  pp. 
617,  618),  if  the  appeal  is  not  taken  in  open 
court  at  the  time  of  the' rendition  of  the 
Judgmoit  or  the  decree  or  final  order  ap- 
pealed from,  it  must  be  taken  by  serving  and 
filing  the  notice  of  appeal  within  60  days 
from  the  entry  of  the  Judgment,  decree,  or 
order  appealed  from,  and  the  underbUUng 
for  the  appeal  must  be  sored  and  filed  with- 
in 10  days  from  the  giving  or  service  of  the 
notice  of  the  ameal.  Wa  find  that  the  ap- 
peal  from  said  decree  was  taken  within  the 
time  allowed  by  law  therefor. 

[2]  2.  The  decree  appealed  fftun  was  not 
rendered  by  default.  It  waa  based  on  a  show- 
ing made  shortly  beftne  its  rendition.  In 
this  proceeding,  UMcih,  tmstee  In  bankrupt* 
Gfr  appeared,  filed  and  presoited  objectlcms 
to  the  application  for  a  decree  fbr  tlie  sale 
of  said  property  then  made,  and  bis  objec- 
tbxis  were  overruled,  ^nie  decree  appealed 
appears  to  have  been  made  upon  the 
petition  of  81  holders  of  receiver's  oertlfi- 
catea,  asking  for  a  decree  for  the  sale  of  the 
property  of  the  Old  Channel  Mlidng  Com- 
pany. The  decree  appealed  from  was  based 
on  this  petition  rather  than  upon  the  orig- 
inal complaint  We  bold  that  the  appellants 
had  a  right  to  appeal  from  said  decree. 

[3]  8.  In  the  abstract  the  appellants  set 
forth  19  alleged  errors,  for  which  they  ask  a 
reversal  of  the  decree  appealed  from,  and 
they  refer  to  various  orders  made  by  the 
court  ■  below  that  they  assert  were  errone- 
ous. The  respondents  contend,  by  their  mo- 
tion to  dismiss  the  appeal,  that  as  to  most, 
if  not  all,  of  these  orders  the  time  for  ap- 
pealing therefrom  had  expired  prior  to  the 
date  of  the  taking  of  this  appeaL  But  this 
api>eal  is  taken  only  from  the  decree  render- 
ed on  April  6,  1914,  and  the  notice  of  ap- 
peal does  not  refer  to  any  other  decree  or 
order.  -Section  6S8,  L.  O.  L.,  provides  that, 
upon  an  appeal,  the  appellate  court  may  re- 
view any  intermediate  order  inpoJvinff  the 
merita  or  neceaaarilv  aifeotino  the  Judgment 
or  daoree  appealed  fronu  To  what  extent 


(Or. 

those  orders  can  be  reviewed  (m  this  appeal 
will  be  a  proper  question  for  consideration 
an  the  trial  on  the  merits;  bnt  It  Is  not 
proper  to  consider  that  question  on  a  motion 
to  dismiss  the  appeal.  The  decision  of  the 
court  in  granting  the  decree  for  the  sale  of 
the  property  of  the  Old  Channel  Mining  Com- 
pany can  be  reviewed  on  the  appeal,  because 
that  is  the  chief  thing  incorporated  Into  the 
decree  appealed  from,  but  what  else  may 
be  reviewed  at  the  trial  on  tbe  merits  It  Is 
not  proper  to  determine  on  this  motlcm.  TbB 
tact  that  there  Is  a  question  that  can  pn^ 
erly  be  reviewed  at  the  hearing  on  the  mer- 
its necessitates  the  denial  of  the  motion  to 
dismiss ;  the  appellants  having  perfected 
their  appeal  in  accordance  with  the  statute. 
The  merits  of  the  case  cannot  be  omsidered 
or  determined  on  a  motion  to  dismiss  the  ap- 
peaL 

8  Cyc.  p.  197,  says: 

"On  a  ntotion  to  ditmiit  [an  appeal],  the  an- 
ptAUtte  court  loiU  not  pat»  on  the  merits  of  the 
appeal.  And  In  case  that,  In  pasalng  on  a  mo- 
tioa  to  dimifls,  the  court  would  be  required  to 
examine  the  entire  record,  tbe  motion  wiQ  not 
be  considered  until  final  submission  on  the 
merits." 

In  Elliott^B  App.  Proa  |  522,  tlie  antbor 
says: 

'*A  motion  to  dismiss  [an  appeal]  does  not  in- 
volve any  questions  concerning  tbe  merits  of  the 
controversy;  it  simply  brings  in  qucsttoo  the 
elfectivoieBB  of  the  appeaL  On  mm  a  MoMon 
the  court  wtU  only  tnguire  whether  the  appeal 
Uea  and  loheiher  it  i»  properly  taJken  and  per- 
fected." 

8  Cyc.  PL  ft  Prac.  p.  847,  says: 

"The  Inquiry  <m  a  motion  to  dismiss  [an  ap- 
peal] is  accordingly  limited  to  ascertaining 
whether  an  appeal  lies  in  the  given  caae,  ana 
whether  It  has  been  regularly  taken  and  per- 
fected." 

2  Hayne  on  New  Trial  and  Appeal  (Re- 
vised Ed.)  I  272,  says: 

"Nor  should  an  appeal  be  dismissed  In  ad- 
vance of  the  hearing  on  the  merits,  upon  the 
gronnd  that  the  appellant  is  merely  a  formal 
party,  and  has  no  real  interest  in  the  contro- 
versy,  or  that  the  appeal  was  taken  for  delay, 
or  that  the  matter  has  been  decided  on  a  previ- 
ous appeaL  These  questions  cannot  be  deter- 
mined m  advance  of  a  lieoring  on  tiie  merits, 
and  the  court  will  never  oonridar  the  merits 
on  a  mere  moiitm  to  dismiss." 

In  Oorder  v.  Speake,  37  Or.  IQS,  61  PaiC; 
647,  the  syllabus  Is  In  part: 

"A  motion  to  dismiss  an  appeal  or  to  affirm 
a  judgment  proceeds  on  the  theory  that  the  ap- 
pellate court  is  withont  jurisdiction,  or  that  tbe 
appellant  has  not  complied  with  some  rule  of 
court,  and  unless  one  of  these  conditions  is 
made  to  appear,  the  motion  must  I>e  overruled. 
In  passing  on  a  motion  to  dismiss  an  appeal, 
the  merits  of  the  case  will  not  be  considered.' 

The  respondoitB  contend  that  most  of  the 
matters  referred  to  in  the  appellants*  as- 
slgnment  of  errors  cannot  be  reviewed  on 
this  appeal,  because  they  transpired  more 
than  60  days  prior  to  the  taking  of  the  ap- 
peaL They  can  present  their  contoitlons  on 
those  points  at  Uie  hearing  on  the  merits, 
but  not  on  this  motion  to  dismiss.  We  cod- 
dude  that  ttie  appellants  bad  a  riffht  ot  a^ 
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pMl  ttom  tbB  decree  of  April  8,  1914,  and 
that  tb^  properly  perfected  their  appeaL 

The  motion  to  dismiss  the  appeal  Is  de- 
nied. 


COOPDY  V.  KEADT  et  bL 
(8ai»«M  Gbnrt  of  OregOD.    Oct.  18,  1914.) 

1.  Bgf-g*q«  (I  !•)— Definition. 

A  "release"  is  a  relinqaisbiiient,  concession, 
or  Kiving  up  of  a  right,  claim,  or  privilege,  by 
the  person  in  wbom  it  exists  or  to  wliom  it 
accroes,  to  tbe  person  against  wliom  It  might 
have  been  demanded  or  enforced. 

[Ed.  Mote.— For  other  cases,  see  Releas«^  Cent. 
Dig.  H  6,  6.  9-11 ;  Dec.  Dig.  S  1.* 

For  other  definitions,  see  Words  and  Fbraaes, 
First  and  Second  Seriea,  Bdease.] 

2.  Releam  (I  8*)  — FoBMAL  BiquxarrBs— 

SUL. 

ITnder  L.  O.  Li  I  778,  providing  that  an 
agreement  in  writing  without  a  seal  In  the  com- 
promise or  settlement  of  a  debt  or  controversy 
19  aa  obligatory  as  if  a  seal  were  affixed,  a  re- 
lease is  effective  without  a  seal,  though  one 
was  neceasarr  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
DigTll  12-14,  16 :  Dec.  Dig.  |  6.*] 

3.  RKT.iaRc  (i  88*)— Opbsaiion  and  Bmoi. 

A  valid  release  completely  discharges  and 
eitingoishea  all  rights  and  claims  of  the  re- 
leasor against  the  releasee  that  ar«  covered  by 
tke  release. 

[Bd.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  H  n.  D2:  I>«g;  Dig.  I  89.*] 

4.  BKLBASE  (i  30*)— CONSTBUCnOlf  AND  Of- 
K&&TION— FAVnCULAB  PBOVISIONS. 

Under  L.  O.  L.  8  71S,  providing  that  In  the 
contraction  of  an  instnimeut  the  office  of  the 
judge  is  simply  to  ascertain  and  declare  what 
is,  in  terms  or  substance,  contained  therein, 
not  to  insert  what  has  been  omitted,  or  omit 
what  has  l>eett  inserted,  and  section  716,  provid- 
iog  that  in  the  construction  of  contracts  the 
intendon  of  the  parties  is  to  be  carried  out  if 
possible,  a  release  by  a  broker  to  other  brokers, 
in  consideration  of  tlie  payment  of  a  certain 
commission  by  tbe  principal  of  all  obligations 
to  pay  the  releasor  commiBsiona  they  may  re- 
ceive from  tbe  principal,  as  well  as  all  other 
obligations  arising  oot  of  the  transaction,  or 
otherwise  prior  to  the  date  of  the  release,  was 
in  adjnatment  oi  all  matters  np  to  the  date  of 
its  execution  barring  an^  action  or  suit  for 
commissions  or  for  anythmg  done  prior  to  tbe 
executiott  of  tbe  release,  and  It  was  a  settle- 
mat  as  to  the  amonnt  to  be  paid  to  the  re- 
leasor in  the  event  of  sale  under  the  option  of 
Bale  thai  granted  by  the  principal. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  H  72,  78;  Dee.  Dig.  1  sa*] 

B.  R»T,nff^f  (I  26*)— CoKTSTBUCnON  AND  Qp- 
KBATION. 

The  role  for  oonstmiag  a  rdease  la  the 
lame  in  eqoitr  aa  it  la  In  law. 

LEd.  Note.~For  other  cases,  see  Release, 
Seat  Dig.  If  47,  48;  Dee.  Dig.  |  2S.*} 

I.  Bblbabb  (I  80*)— OoNSTvaoTXON  — Soon 
ABD  Extent. 
Where  plaintiff,  a  broker,  in  consideration 
of  the  agreement  of  tbe  principal  to  pay  him  a 
certain  comminion  on  a  sale  of  land,  if  com- 

Eleted  under  the  terms  of  an  option  then  granted 
7  the  principal,  released  the  defendant  brokers, 
vith  whom  he  had  been  associated,  from  all 
claims,  for  commissions  arising  prior  to  tbe  date 
of  the  release  or  from  the  sale  under  the  op- 
tion, but  the  land  was  not  sold  under  tbe  op- 
tion, but  the  defendant,  with  tbe  aid  of  other 


brokers,  made  a  sale  several  months  later,  plain- 
tiff is  not  entitled  to  recover  a  share  of  the 
commlsBions  received  by  defendants  from  the 
parcfaasers. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent  Dig.  H  72,  73 ;  Dec.  Dig.  |  30.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  G.  N.  Davis,  Judge. 

Suit  by  Charles  Coopey  against  L.  T.  Hea- 
dy and  others.  From  a  decree  for  defend- 
ants dismissing  the  suit  plaintiff  appeals. 
Affirmed. 

See,  also,  139  Pac.  108. 

W.  Y.  Masters  and  R.  B.  Sinnott,  both  of 
Portland  (Sinnott  &  Adams,  of  Portland,  on 
the  brief),  for  appellant  Harrison  Allen  and 
A.  Lh  Veazle,  both  of  Portland  (Qrlfflth,  Lel- 
ter  &  Allen  and  Teazle,  McCourt  &  Veazle, 
all  of  Portland,  oa  the  brief),  for  leqwnd- 
eots. 

RAMSEY,  J.  The  complaint  aUeges  Inter 
alia.  In  substance,  that  during  the  years  of 
1911  and  1912,  and  part  of  1913,  and  Itxig^  prior 
thereto,  the  Oregon  Real  Estate  Company,  a 
corporation,  was  the  owner  of  858  lots  In 
Wheeler's  and  Holladay's  additions  to  the 
city  of  Portland,  and  scone  outside  property ; 
and  that  Charles  X.  Larrabee  was  the  pres- 
ident of  said  company ;  that  during  the 
year  1911  the  plaindfT  was  n^tlating  with 
Charles  X,  Larrabee  for  an  "option"  to  sell 
said  lota,  and  that  said  Larrabee,  as  presi- 
dent and  manager  of  said  company,  had 
agreed  with  the  plaintiff  to  give  him  an  "op- 
tion" to  sell  said  lots  and  other  property  at 
the  price  of  $2,500,000,  and  to  allow  the 
plaintiff  a  commission  of  $500,000  for  mak- 
ing said  sale;  that  for  tbe  purpose  of  ne- 
gotiating said  sale  and  taking  said  "option," 
the  plaintiff  associated  the  defendants  L.  Y. 
Keady  and  A.  F.  Swensson  with  him  In  said 
transactlcm,  and  that  tbe  plaintiff  and  said 
defendants  took  said  "option"  from  said  Ore- 
gon Real  Estate  Company  for  the  sale  of 
said  lota  and  entered  Into  negotiations  for . 
the  sale  thereof;  that  the  defendants  and 
the  plaintiff  negotiated  for  the  sale  of  said 
property  from  the  time  of  taking  said  "op- 
tion," and  obtained  extensions  of  said  "op- 
tion," and  after  the  expiration  of  said  exten- 
sI<His,  the  plaintiff  and  the  defendants  still 
negotiated  for  the  sale  of  said  property,  with 
the  un<^erstanding  and  agreement  that  the 
plaintiff  and  the  defendants  were  to  be 
equally  interested  In  the  commissions  to  be 
obtained  upon  said  sale;  that  through  said 
negotiations  a  purchaser  was  procured  for 
said  property,  and  tbe  plaintiff  and  said 
defendants  became  and  were  ientltled  to  a 
commission  on  the  same;  that  the  defend- 
ants I*  Y.  Keady  and  A.  F.  Swensson  have 
refused,  and  still  refuse,  to  inform  the  plain- 
tiff as  to  the  exact  amount  of  commissions 
received  on  said  sale,  but  tbe  plaintiff  is  in- 
formed and  belleye^  and  therefore  alleges 
tbe  fact  to  be,  that  a  commission  of  $250,- 
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000  was  received  upon  the  sole  oi  said  prop- 
erty, and  said  defendants  L.  Y.  Keady  and 
A.  F.  Swensson  refused  to  account  to  plain- 
tiff for  his  share  of  said  commissions,  or  any 
part  thereof  or  to  inform  the  plaintiff  as  to 
the  final  terms  of  said  salfc 

The  complaint  alleges  also^  In  substance, 
that  the  plaintiff  is  Informed  and  believes 
tbat  Bald  lots  are  to  be  conveyed  to  the  An- 
glo-Fadfic  Realty  Comi}any»  and  the  commis- 
sion on  said  sale  is  to  be  paid  part  In  cash 
and  part  In  stock  of  said  comipanyf  and  that 
It  Is  tbe  intuition  ot  said  L.  T.  Keady  and 
A.  F.  Swensson  to  have  said  money  and  stock 
transferred  to  tiion  or  to  a  person  deslg:nat- 
ed  by  them,  so  that  the  plaintiff  cannot  pro- 
cure or  collect  Us  share  of  said  commission, 
etc.  The  complaint  asks  for  an  Injunction  re- 
straining the  defendants  from  selling  or  dis- 
posing of  the  stock  or  money  received  by 
them  or  due  them  for  said  commissions  on 
said  sale,  for  an  accounting,  etc. 

Said  defendants  filed  an  answer  denying 
much  of  said  complaint  and  alleging.  Inter 
alia,  the  following: 

"That  during  the  years  1911  and  191%  and 
prior  to  the  4th  day  of  December,  1912,  the 

Slalntiff  and  defendants  L.  Y.  Keady  and  A.  F. 
wenjBVOQ  have  been  endeavoring  to  maJce  a 
sale  of  certain  real  property  of  the  Oregon  Real 
XiBtate  Company,  but  without  success,  when  on, 
to  wit,  the  said  4th  day  of  December,  1912,  va- 
rlouB  dispatea  having  arisen  between  the  plain- 
tiff and  these  answering  defendants,  lu  X. 
Kead;  and  A.  F.  Swensson,  concerning  the  at- 
tempted sale  of  said  property,  and  the  division 
of  commiBsiong  between  them  in  the  erent  of 
such  sale,  and  the  said  parties  having  dis- 
agreed and  determined  to  enect  a  comidete  set- 
tlement between  themselves  with  reference  to 
their  association  with  each  other,  their  efforts 
with  reference  to  said  property,  tbe  plaintiff, 
Charles  Goopey,  made,  executed,  and  delivered 
to  these  defendants  a  full  and  complete  release 
of  all  claims  and  demands  on  account  of  said 
property  and  commissions  with  reference  to  the 
■ale  of  said  property,  which  release  was  and  is 
in  words  and  figures  as  follows,  to  wit: 

"  *A  dispute  having  existed  between  myself  and 
L.  Y.  Keady  and  A.  F.  Swensson  about  my 
-share  of  the  commissions  to  be  paid  us  by  the 
Oregon  Real  Estate  Company  upon  a  sale  pro- 
posed to  be  made  by  it  of  certain  real  pro|ierty, 
and  the  said  dispute  having  been  satisfactorily 
settled,  now,  in  consideration  thereof,  and  of  the 
assumption  by  the  Oregon  Real  Estate  Company 
of  the  payment  to  me  of  tbe  sum  of  seventy 
thousand  dollan  ($70,000.00)  In  full  for  my 
share  of  said  commission,  if  the  sale  shall  be 
completed,  and  the  commission  earned,  I  hereby 
release  the  said  I4.  Y.  Keady  and  A,  F.  Swens- 
son from  all  obligatiouB  to  me  for  any  part  or 
share  in  the  commiaaions  they  may  receive  from 
the  said  Oregon  Real  Estate  Company,  as  well 
as  all  other  oblieationa  that  might  arise  or  be 
claimed  by  me  ansing  out  of  said  transaction  or 
otherwise  prior  to  this  date.       Chas.  Coopey. 

"  'And  on  the  same  premises  and  for  tbe 
same  consideration,  we  release  Charles  Goopey 
from  all  obligations  pilor  to  this  date. 

"  *U  Y.  Keady. 
"  *A.  F.  Swensson. 

"•Dec  4th,  1912/ 

"That  at  the  time  of  the  execution  of  said 
release,  and  immediately  thereafter,  the  Oregon 
Real  Estate  Company,  an  Oregon  corporation, 
and  tbe  one  moitioned  in  said  release,  did  enter 
Into  the  agreement  with  the  plaintiff  which  is 
mendontd  la  said  zeleasa  whmla  and  whereby 
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the  said  Oregon  Real  Estate  Company  assumed 
and  agreed  to  pay  to  the  plaintiff  the  sum  of 
seventy  thoueand  dollars  ($70,000),  which  pay- 
ment was  to  be  in  full  of  the  uiare  of  the  plain- 
tiff for  all  commisaions  to  be  earned  by  him  in 
the  event  of  a  sale  of  the  said  property,  and 
in  consideration  of  the  executloa  and  delivery 
to  the  plaintiff  by  the  said  Oregon  Real  Estate 
Company  of  tbe  agreement  aforesaid  and  in 
settlement  of  all  of  their  affairs,  tbe  plaintiff  re- 
leased these  defendants,  L.  Y.  Keady  and  A.  F. 
Swensson.  from  any  and  all  obligations  to  him 
of  every  kind  and  character  on  account  of  any 
commissions  that  they  or  either  of  tk&n  might 
receive  from  the  Oregon  Real  Estate  Company 
on  account  of  the  sale  of  said  property,  as  well 
as  all  other  obligations  which  might  arise  or  be 
claimed  by  the  plaintiff  on  account  of  any 
transactions  had  by  the  plaintiff  and  these  de- 
fendants with  reference  to  the  real  estate  afore- 
said, and  these  defendanta  in  consideration  of 
the  prendssi  and  as  expressed  in  said  release, 
released  and  discharged  the  plaintiff  from  all 
obligation  to  them  and  each  of  them  on  account 
of  tbe  said  property  or  the  sale  thereof,  and 
commissions  to  be  earned  thereby. 

"That  by  tbe  terms  of  said  settlement  and  the 
execution  and  delivery  of  said  release,  all  claims 
and  demands  of  the  plaintiff  against  these  de- 
fendants and  each  of  them  were  fully  paid,  sat- 
isfied, and  discharged,  and  these  defendants 
have  never  since  the  said  4th  day  of  December, 
1912,  at  any  time  made  or  entered  into  any  con- 
tract or  agreement,  or  had  any  understanding 
whatsoever  with  the  plaintiff  with  r^erence  to 
tbe  sale  of  said  real  estate  or  any  part  thereof 
or  its  sale  to  or  purchase  by  the  Anglo- 
Pscific  Realty  Company,  or  any  ottier  person, 
nrm,  or  corporation  whatsoever,  and  these  de- 
fendants allege  that,  it  there  is  now  anything 
due  to  the  plaintiff  on  account  of  the  sale  of 
said  real  estate,  it  is  due  to  him  from  the  Ore- 
gon Real  Estate  Company  as  by  the  terms  of 
said  agreement  provided,  and  not  otherwise,  and 
these  defendants,  nor  either  of  them,  are  in- 
debted to  the  plaintiff  in  any  sum  or  amount 
whatsoever,  or  liable  to  account  to  him  for  any 
commissions  with  reference  to  the  sale  of  said 
real  estate." 

The  plaintiff  filed  a  reply  d^iying  parts  of 
the  answer  and  setting  up  affirmative  mat* 
ter.  The  court  below  made  findings  and  en- 
tered a  decree  sustaining  the  defense  plead- 
ed In  the  answer.  The  plaintiff  appeals,  and 
asks  for  a  decree  In  his  favor  on  the  facts. 
The  evidence  Is  lengthy,  hat  much  of  it  la 
incompetent  However,  we  have  examined 
the  evidence. 

Tbe  following  Is  a  summary  of  the  &cta 
shown  by  the  evidence: 

"The  Oregon  Real  Estate  Compsny,  of  which 
Mr.  C.  X.  Larrabee  was  president,  manager, 
and  principal  stockholder,  was  the  owner  of  8S^ 
lots  in  the  city  of  Portland  and  certain  outsids 
property.  The  company  desired  to  sell  said 
proper^,  and  numerous  'options'  had  been  given 
during  the  two  or  three  years  prior  to  1911  to 
various  persons  who  desired  to  find  purchas- 
ers.  In  1911  Mr.  Coopey,  the  plaintiff,  who  ap- 

Sars  to  have  been  in  friendly  relations  with 
r.  Larrabee,  conceived  the  idea  of  taking  one 
of  th^  'options'  aud  trying  to  sell  the  prc^ 
erty.  He  broaclied  the  subject  to  Mr.  A.  F. 
Swensson,  a  real  estate  broker,  and,  after  mak- 
ing an  extended  examination  of  the  property, 
Mr.  Swensson  agreed  to  take  the  matter  up. 
In  August,  1911,  they  procured  a  joint  option 
to  themBelves,  accompanied  by  a  letter  fixing 
the  commission  that  would  be  paid  in  case  of 
a  sale.  Thev  made  some  efforts  to  find  a  pur- 
chaser. In  March,  1912,  Mr.  L.  Y.  Keady,  an- 
other real  estate  agent,  who  had  some  connec* 
tion  with  brokers  in  Yictoria,  British  Odumbla. 
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thzoo^  whom  It  was  hoped  a  purchaser  mlsht 
be  found,  was  taken  into  the  arrangement  Mr. 
Larrabee  would  give  only  abort  'optiona'  and 
they  expired  and  were  renewed  Mveral  timea. 
The  only  relations  that  existed  between  them 
were  inch  aa  arose  by  virtue  of  their  taking  the 
'options'  or  contracts  Jointly  from  the  Oregon 
Real  Estate  Company  with  the  nnderatanding 
that  Kead7  and  Swoubdd  would  trj  to  find  a 
porchaser,  and  if  tb^  closed  the  sale  and  earn- 
ed the  stipulated  commisaion,  the  net  proceeds, 
after  dednctlng  the  expenses  and  the  commis< 
aions  paid  to  other  agents,  would  be  divided 
between  the  three,  to  wit,  Coopay.  Keady  and 
Swenaaon.  Matters  continued  on  this  basis  un- 
til November,  1912.  The  parties  held  an  'op- 
tion' which  expired  on  the  18th  of  November. 
About  that  time,  throu^  the  efforts  of  brokers 
in  Victoria  whom  Mr.  Keady  had  enlisted,  pro- 
spective purchasera  were  found  in  London,  who 
cabled  $100,000  to  Portland  as  evidence  of  good 
faith.  In  order  to  go  on  with  the  deal  it  was 
necessary  to  get  a  new  'option.'  Coopey,  Keady, 
and  Swenason  had  been  having  disagreements 
and  disputes  as  to  their  relations  with  the  deaL 
Tbe  'option*  which  bad  just  expired  pt&vlded 
for  a  gross  commisaion  of  $469,570.43,  in  case 
of  a  aale  at  S2,500,UOO,  which  was  the  j)rice  the 
London  syndicate  was  considering.  To  get  a 
new  'option*  and  to  settle  their  dtoputes  with 
each  other,  the  parties  met  in  the  omce  of  Mar- 
tin L.  Pipes,  Bsq.,  on  the  4tb  day  of  December, 
Mr.  Larrabee  had  been  told  of  the  pros- 
pect that  tbe  English  syndicate  would  buy,  and 
that  they  had  remitted  tbe  $100,000.  Mr.  Coo- 
pey also  knew  these  facts.  Mr.  Iiarrabee  was 
onwilling  to  do  more  than  execute  a  renewal  oC 
the  option  for  ten  days—to  wit  until  December 
14, 

"At  the  same  time  that  the  new  'option'  was 
given  to  run  ten  da^s,  two  written  contracts  re- 
jecting the  commission  were  executed  by  the 
Or^on  Real  Bstate  Company;  one  a  con- 
tract with  Mr.  Coopey  agreeing  to  pay  him 
$70,000  In  case  the  sale  ahould  be  closed  in  the 
tea  days;  and  the  other  with  Keady  and  Swens- 
nn  agreeing  to  pay  them  $430,000  (lesa  a  de- 
duction for  taxes)  on  like  terms.  As  part  of 
the  same  transaction,  a  mutual  release  was  exe- 
cuted between  (Joopey,  on  tbe  one  part  and 
Keady  and  Swensson,  on  tbe  other,  of  which 
tbe  following  is  a  copy: 

*"A  dispute  having  existed  between  myself 
and  L.  T.  Keady  and  A.  F.  Swensson  about  my 
■hare  of  the  commissions  to  be  paid  us  by  the 
Oregon  Real  Estate  Company  upon  a  sale  pro- 
posed to  be  made  by  It  of  certain  real  prop- 
erty, and  the  said  dispute  having  been  satisfac- 
torily settled,  now,  In  consideration  thereof,  and 
of  the  assumption  by  the  Oregon  Real  Estate 
Company  of  the  payment  to  me  of  the  sum  of 
seventy  thousand  dollars  ($70,000)  in  full  for 
By  share  of  said  commission,  if  ttie  sale  shall 
be  completed,  and  the  commission  earned,  I 
hereby  release  the  said  L.  X.  Keady  and  A.  F. 
Swensson  from  all  obligations  to  me  for  any 
part  or  share  In  the  commissions  they  may 
receive  from  tbe  mid  Oregon  Real  Estate  Com- 
pany, as  well  as  all  other  obligations  that  might 
arise  or  be  claimed  by  me  arising  out  of  said 
transaction  or  otherwise  prior  to  this  date. 

"  'December  4, 1912. 

"'[Signed]  CBas.  Ooopey. 

"  'And  on  the  same  premises  and  for  tbs  same 
cunaideration,  we  release  Charles  Ooopsy  tEom 
all  ^tUgationa  prior  to  this  date. 


'ISignedl  L.  Y.  Keady 
^•A.  F.  Swen 


Swensson,' " 

At  Qie  time  said  release  was  executed  tbe 
Oj^on  Real  Estate  Company  executed  to 
tbe  plaintUt  Its  agreement  to  pay  him  his 
part  of  tbm  ccmmlssUn  Jn  Uia  following 
words: 


"The. Oregon*  ^tia  EsUte  Cbmpany,  having 
proposed  to  aell'  ce^ia^  of  its  real  property  by 
a  proposal  of  even  ■<]a.tie  -herewith  made  to  L.  X. 
Keady.  and  L.  Y.  ETea^*  ^  F.  Swensson,  and 
Oharlia  Coopey  haviQg.*interests  hi  the  oonmils* 
sion  to  be  paid  on  the  p^pbaed  vale  if  complet- 
ed according  to  the  terms  of  said-  proposal,  about 
which  commissions  a  dispute  trroee  .between  said 
parties,  and  the  said  dispute*  hf^Ang  been  sat- 
isfactorily settled  by  tbem:  NowY'tibsefore,  aa 
a  part  of  said  settlement,  the  "Or^n  Heal 
Estate  Company  agrees  with  Charles  Coopey 
to  pay  to  him  the  sum  of  seventy  thousfOUl 
lars  ($70,000)  as  commiBsion  for  said  sale  .(tlje 
said  sum  having  been  deducted  from  tfae^boln:' 
missions  to  be  paid  to  L.  Y.  Keady  and  A'. 
Swensson),  subject  however,  to  tbe  same  terms 
as  to  payment  as  provided  in  the  contract  of 
the  said  company  with  said  L.  Y.  Keady  an3 
A.  F.  Swensson  of  even  date  herewith,  the  pay- 
ment of  $70,000  to  be  made  as  follows:  $8,- 
338.33  out  of  the  first  payment  of  $500,000  to 
be  paid  by  the  purchaser,  when  paid  accord- 
ing to  tbe  said  proposal;  $12,500  out  of  the 
second  payment ;  $12,500  out  of  the  third  pay- 
ment; $36,666.67  out  of  the  last  payment. 
Each  payment  to  be  made  at  the  time  of  the 
payments  by  tbe  purcbaaer  as  aforesaid. 

"December  4,  1912. 
"The  Oregon  Real  Estate  Company, 

"By  O.  X.  Larrabee.  President" 

At  the  same  time  that  t3w  foregoing  In- 
struments were  executed,  the  Oregon  Beal 
Estate  Company  gave  an  "option"  for  the 
sale  of  said  teal  proper^  to  L.  Y.  Keady  for 
the  period  of  ten  days  from  December  4, 
1912,  open  certain  terms  specified  therein. 
The  poK^ase  prtoe  was  to  be  $2,500,000. 
Said  "option"  provided  tiiat  time  should  be 
of  the  essence  of  tbe  offer. 

At  the  same  time  the  Oregon  Real  Estate 
Company  made  a  contract  with  L.  Y.  Keady 
and  A.  T.  Swensson  that  upon  t^e  sale  of 
said  real  property  according  to  the  terms  of 
said  "option"  It  would  pay  to  them,  as  com- 
missions for  making  said  sale,  $430,000.  Said 
company  agreed  to  pay  the  plaintiff,  as  stated 
supra,  $70,000,  if  said  real  property  should 
be  sold  in  accordance  with  the  terms  of  said 
"option" ;  the  total  commissions  agreed  to  be 
paid  being  $500,000.  There  was  to  be  some 
deduction  made  from  the  amount  payable  to 
Keady  and  Swensson  for  taxes.  Tbe  release, 
the  "option,"  and  the  contract  referred  to 
supra  were  executed  at  the  same  time  and 
place  and  constituted  one  transaction. 

[1]  1.  The  first  question  for  consideration 
Is  as  to  the  meaning  and  effect  of  said  mu- 
tual release  set  out  supra.  The  plaintiff  In 
his  brief  admits  that  no  sale  was  made  under 
said  "option"  obtained  on  December  4,  1912. 
A  release  is  a  relinquishment,  concession,  or 
giving  up  of  a  right,  claim,  or  privilege,  by 
the  person  in  whom  it  exists  or  to  whom  It 
accrued,  to  tbe  person  against  whom  It  might 
have  been  demanded  or  oiforced.  Black's 
Law  Dlctl<mary  ^d  EdJ  p.  1011;  34  Cyc. 
1042. 

[t]  At  comm(»t  law  a  s«il  ms  necessary 
to  constitute  a  release;  bnt  where  a  contract 
in  the  form  of  a  release  Is  based  on  a  vain- 
able  conslderatton.  It  will  constltnte  a  release 
In  efCec^  altboogh  not  under  seaL  SA  Gyc. 
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1045,  lOM.  Section  TT^^il^'o":  i»  as  fol- 
lows: ,  ;  \ 

"An  agreement  ip  •jtnTtlfig,  without  a  seal, 
for  the  compromise  vr  ^tlement  of  a  debt  or 
eontroTeray,  ii  aa  'obligatory  as  if  a  seal  were 
affixed." 

[3]  The  ;^e48e"  set  out  snpra  is  not  on- 
der  seal;  -^bM'lt  la  as  eCTectiTe  as  it  would  be< 
if  it  were, sealed.  A  valid  release  completely 
discharges'  and  extlngnlsbes  all  rights  and 
cl^iq;»  of  tbe  releasor  against  the  releasee 
•tbq|l  are  covered  by  the  release. 

24  Am.  A  Bn£.  Bncy.  L.  (2d  Bd.)  p.  315. 
says: 

"A  valid  release  la  binding  upon  tbe  parties 
and  is  an  absolute  bar  to  any  rkht  of  action 
growing  out  of  tbe  original  obOgauon." 

In  Betnr  v.  Dold  Packing  Ga,  S8  ICo.  App. 
270,  the  court  says: 

"It  seenu  to  ua  that  there  1b  logically  involved 
in  tbese  conteDtiona  and  admuwionB  of  the 
plaintiff  the  concession  that  the  release  pleaded 
IS  valid  and  binding  on  the  plaintiff.  It  is  cer- 
tainly not  without  ample  conaideration  for  its 
support.  It  -must  Inevitably  follow  that  the 
reuAse  Is  an  absolute  bar  to  any  rigbt  of  action 
growing  out  of  the  injun  complained  of,  unless 
avoided  for  fraud  or  other  cause." 

34  Cyc  1077  says: 

"A  valid  release  aa  conclusively  estops  tbe 
partlea  from  reviving  and  litigating  the  claim 
released  as  a  final  judgment,  and  it  forever  ex- 
tinguishes a  peraonal  right  of  action.  It  com- 
pletely discbarges  and  extinguishes  all  rights 
and  claims  of  the  releasor  against  the  releasee 
which  are  included  in  the  rdease." 

The  same  Tolume,  im  pago  1076  thereof, 
says: 

"It  has  been  held  that  the  roles  as  to  the  con- 
struction and  meaning  of  a  release  are  the 
aame  at  law  aa  in  equity.  The  priruary  rule  of 
construction  of  all  contracts  and  deeds,  includ- 
ing releases,  la  that  the  intention  of  the  par- 
ties must  govern.  This  intention  must,  however, 
be  collected  from  the  words  used  in  the  instru- 
ment, and  not  from  matters  dehors  the  writing." 

On  page  1076  of  the  same  volume  the  rolo 
of  construction  Is  further  stated  thus: 

"A  release  ahould  be  construed  from  the  atand- 
point  of  the  parties  at  the  time  of  ita  execu- 
tion, and  extrinsic  evidence  is  admisaible  to 
show  their  surrounding  circumstances,  and  the 
nature  of  the  transaction  to  which  it  was  in- 
tended to  apply;  and  the  particular  purpoae 
for  which  it  was  executed  should  be  kept  in 
mind  and  given  effect  to,  if  U  can  be  done  ioith~ 
out  adding  (to)  or  «ttbtraot*n0  anything  from 
the  toordt  wes  by  tKe  parttea  to  the  %n»tnt- 
ment." 

"For  the  proper  construction  of  an  ioatm- 
ment,  the  circumatances  under  which  it  was 
made,  including  the  situation  of  the  parties  to 
it,  may  be  shown,  so  that  the  judge  be  placed  in 
the  position  of  those  whose  language  he  la  to 
interpret." 

[4]  Section  715,  L.  O.  L.,  la  as  foUows: 
"In  the  construction  of  a  statute  or  tn«fr»- 
ment,  die  office  of  the  judge  la  simply  to  aacer- 
tain  and  declare  what  la.  In  terms  or  in  sub- 
stance, contained  therein,  not  to  insert  what 
baa  been  omitted,  or  to  omit  what  has  been 
inserted;  and  where  there  are  several  provi- 
sions or  particulars,  such  construction  is,  if 
possible,  to  be  adopted  aa  will  give  effect  to 
all." 

In  the  construction  of  ccmtracts,  the  Inten- 
tion of  tbe  parties  la  to  be  carried  ont^  If 


possible.  Section  716,  L.  O.  L.  In  the  llsbt 
of  the  attending  circumstances,  what  did  the 
Iiartles  intend  to  accompllah  by  the  execution 
of  the  mutual  release  set  out  supra?  That  it 
was  based  upon  a  sufficient  consideration  and 
was  valid  is  not  disputed;  but  tbe  parties 
disagree  as  to  its  meaning  and  diect.  Tbft 
court  must  determine  its  meaning  by  flie 
words  used,  In  tbe  light  <rf  tbe  drcnmstances 
attending  its  execution. 

Hie  release  recites  tbat  a  dispute  existed 
between  Qie  plaintiff  and  Keady  and  Swens- 
son  aa  to  Uie  plaintiff's  abate  ct  tbe  commls- 
siona  to  be  paid  to  those  partlea  by  tbe  Ore- 
gon Beal  Bstate  Company  upmt  a  sale  pro- 
posed to  be  made  by  It,  of  certain  real 
property,  and,  tbe  said  diqmte  bavlng  beoi 
satlaftuttnlly  settled,  tbe  releaae  states: 

"Now  in  conaideration  thereof,  and  of  tbe 
assumption  by  the  Oregon  Keal  Estate  Com- 
pany of  the  payment  to  me  of  tbe  anm  of  f70,- 
000  tn  foil  of  my  share  of  said  commission,  if 
the  sale  be  completed,  and  the  oommiseion 
earned,  /  (the  plaintiff)  hereby  releate  the  taid 
L.  7.  Keady  and  A.  F.  Btceneton  from  all  ob- 
ligatione  to  me  for  my  part  or  ihare  in  the 
commiteione  tikey  may  receive  from  the  eaid 
Oregon  Beat  Betate  Company,  at  loelj  at  aU 
other  olligation$  that  might  ariee  or  be  oIajf»- 
ed  by  me  arising  out  of  aaid  tranaaotionf  or  oth- 
enoi$e  prior  to  thia  date." 

Tbe  plaintiff  signed  said  release.  Follow- 
ing his  signature,  the  defendants  at  tbe  same 
time,  and  as  a  part  of  said  release,  sabsczlb- 

ed  the  following: 

"And  on  the  same  premises  and  for  the  same 
oonsidoratlon,  we  releaae  Qiarles  Coopey  (plain- 
tiff} from  all  obUgaOone  prior  to  thti  date." 

Tbe  plaintiff  released  the  defendants  from 
all  obligations  for  bis  part  In  the  commis- 
Blons  that  th^  might  receive  from  tbe  Ore- 
gon Real  Estate  Company,  as  well  as  oil 
other  obUgatiotu  that  mi0ht  write  or  be 
oUUmed  by  htm  arising  out  of  said  transac- 
tion or  otherwise  prloa*  to  tbe  time  tbat  said 
release  was  signed.  He  did  tbat,  as  Is  shown 
by  said  release,  for  tbe  reason  IJiat  tbe  Ore- 
gon Real  Estate  Company  had,  at  tbe  same 
time,  bound  Itself  to  pay  blm,  as  his  pi£rt  of 
tbe  commissionB  on  tbe  proposed  sale  tbe 
sum  of  $70,000,  If  said  sale  should  be  made 
according  to  the  terms  of  the  "option"  for 
the  sale  of  eaid  land  given  at  that  time.  In 
other  words,  the  plaintiff  released  the  de- 
fendants and  agreed  to  look  to  tbe  Oregon 
Real  Estate  Company  for  the  payment  of  bis 
commissions,  and  that  comiMUiy  agreed  to 
pay  him  his  part  thereof--^70,000— i/  the 
land  should  be  sold  In  accwrdance  witb  tbe 
terms  of  the  "option"  given  wben  said  re- 
lease was  executed. 

It  is  not  claimed  that  any  land  had  been 
sold  under  previous  "optlcms,"  or  that  any 
commissions  bad  been  earned  under  "op- 
tions" granted  prior  to  December  4.  1912. 
We  hold  that  the  release  referred  to  was  a 
complete  adjustment  of  all  matters  up  to 
the  date  of  its  ex  cutlon,  and  that  it  is  a 
bar  to  any  action  or  suit  for  commissiona  or 
for  anything  done  prior  to  tbe  execution  of 
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said  ttSeam,  ud  tlut  It  in>  a  MtUement 
and  adjnstmoit  aa  to  the  amount  of  commla- 
stona  tbat  the  plaintiff  should  rec^re  on  the 
sale  of  the  realty  ot  said  company  and  as 
to  who  diould  pa7  It.  If  said  realty  sboold 
be  sold  under  and  In  accordance  with  the 
"option**  granted  by  said  company  on  Decem- 
ber 4,  1912.  Said  release  is  a  bar  to  any  ac- 
Utm  or  svit  by  the  plaintiff  against  Ready 
and  Swenasott  for  the  recovery  from  them  of 
amy  commissions  for  any  sale  nnder  said 
"option"  of  December  4th,  because  it  releas- 
es them  therefrom. 

The  plaintiff  sets  forth  his  contention  thns 
in  Ills  brief: 

"No  sale  of  proi>erty  was  made  under  th«M 
BKreemeDts,  and  do  commiBiIon  was  earned  by 
Keady  or  Swensaon  thereunder,  and  consequent- 
]j  the  conditions  onder  which  the  Orc^n  Real 
Bstate  Company  was  to  pay  Mr.  Coopey  $70,- 
000  commisBion  were  never  folQlled  and  no 
commission  was  paid  him.  It  was  the  conten- 
tion of  appellant  that,  'taken  by  their  four  cor- 
ners.' and  considered  in  a  court  of  equity  where 
the  mtenUon  of  the  parties  governs,  these  agrefr- 
meats  show  that  they  were  only  Intended  to  ap- 
ply to  the  sale  then  in  contemplation,  and  it  was 
not  the  intention  ol  the  parties  that  if  the  sale 
then  in  contemplation  snoold  not  be  consum- 
mated, that  Keady  and  Swsnssmt  were  to  be  en- 
titled to  appropriate  to  themselTei  the  fruits  of 
Hie  combined  efforts  of  the  three  parties  for  np- 
wards  of  two  years,  and  leave  Mr.  Coopey^  who 
had  Inaosnrated  toe  enterprise,  without  any- 
thing. He  also  claims  tlut  the  snbsequeat  ac- 
tion of  the  parties,  which  we  shall  point  oat 
later,  also  shows  that  thh  was  not  the  under- 
standing." 

[I]  The  mle  for  construing  documents  of 
this  kind  la  the  aama  In  equity  aa  It  is  at 
law. 

[I]  The  mutual  reteaae  encnted  by  Hie 
parties  and  set  out  supra,  was  a  settlemait 
of  all  claims  that  the  plaintiff  might  make 
on  account  ot  the  "firuits  ct  the  combined 
efforts  ot  the  three  parties  for  upwards  of 
two  years,"  relating  to  commlssioiu  tm  at- 
tenqita  to  sell  said  real  estate  prior  to  Decem- 
ber 4,  1912,  and  he  cannof  be  beard  now  to 
msJa  any  claim  therefor.  Furthermore,  the 
efiOewsd  Shows  ttiat  t3ie  efforts  of  the  plaln- 
Ufl  and  tiw  detsndantB  to  sell  said  real 
property  prior  to  the  execution  of  said  re- 
lease wwe  Ikultleas.  No  sales  were  made 
and  no  commissions  were  earned.  All  their 
oontracta  or  "optlcma"  for  the  sale  ot  the 
property  bad  expired.  The  evidence  shows 
that  the  contract  or  "option"  for  the  sale  of 
said  proporty  that  was  given  by  said  com- 
pany on  December  4,  1RL2,  exi^red  in  tea 
days  ttom  that  date,  and  that  It  was  never 
renewed  or  extended.  When  the  release  was 
executed,  the  plaintiff  and  the  defendants 
had  proqiecttve  pnnihasers  In  view,  to  whtxn 
they  believed  the  property  could  be  sold 
irithln  tlie  ten  days  allowed  for  wWng  a 
sale,  but  the  prospective  sale  failed.  Nego- 
tiations  contlnned  after  the  time  allowed 
bj  the  contract  for  making  the  sale  expired. 
The  de£sndants  were  nnable  to  Induce  the 
Oregon  Beal  Estate  Company  to  extend  the 
finiff  for  fldllng  the  iwoperty,  and  they  re- 


quested the  p!kii^lff  to  see  the  jwesldent  and 
manager  thereof,  a£d  to  obtain  from  him  an 
extension,  cx  a  r^wjill,  of  said  contract,  If 
possible,  end  the  evltaioa  vhows  that  nether 
the  plaintiff  nor  Qie  ddeadants  could  induce 
said  company  to  extend  or  .renew  said  con- 
tract or  "o^on."  Ttb  compaaxt  after  the 
expiration  of  the  ten  days,  iWnscMl^  to  sell 
said  property  for  the  price  agreed  upon  in 
the  contract  of  December  4,  19^.  .  iThat 
contract  expired  by  limitation  on  i^e<xnt' 
ber  14,  1912.  Several  months  later  ;tha 
land  was  sold  for  $2,220,000,  practically 
all  net  to  the  company.  Under  the  con- 
tract of  December  4th  the  company  was 
to  receive  (2,500,000 ;  but  It  was  bound  to  pay 
of  that  amount  $70,000  to  the  plaintiff,  and 
$430,000  to  the  defendants,  as  commissions. 
Under  the  contract  by  which  the  property 
was  finally  sold,  the  company  paid  no  com- 
missions to  any  one.  Under  the  contract  of 
December  4tb,  the  vendor  was  to  pay  all 
commlsslona  Under  the  final  contract  of 
sale,  the  vendee  paid  all  the  commissions. 

Brokers  from  England  and  British  Colum- 
bia figured  largely  in  making  the  sale,  and 
shared  in  the  commissions  paid  by  the  cor- 
poration that  purchased  the  property.  The 
defendants  received  from  the  vendees  as 
conmilssions  $25,000  in  cash  and  $125,000  in 
the  corporate  stock  of  the  vendee.  A  part  of 
said  commlssiona  they  paid  to  others  for 
assistance. 

We  are  unable  to  find  any  &ct8  upon 
which  to  base  a  decree  tOr  the  plaintiff. 
The  d^mdants  never  agreed  to  pay  the 
plaintiff  any  part  of  these  commissions. 
They  agreed  to  divide  commissions  with  him 
under  the  contracts  made  prior  to  December 
4th,  but  no  sales  were  made  or  commissions 
earned  nnder  those  contracts,  and  hence 
there  was  nothh^  to  divide.  The  last  con- 
tract that  was  made  for  Ihe  payment  of  com- 
missions to  the  plaintiff  was  made  by  the 
Oregon  Real  Estate  Company  on  December 
4th,  and  it  was  conditional  on  the  property's 
being  sold  in  ten  days  from  that  date.  The 
evidence  fells  utterly  to  show  that  the  de- 
fendants agreed  to  pay  the  plaintiff  any  part 
of  the  commissions  that  they  should  receive 
for  their  services  In  assisting  in  making  the 
sale  that  was  finally  made.  There  is  no  evi- 
dence that  would  Justify  a  decree  In  favor 
of  the  plaintiff. 

We  are  sorry  that  we  can  find  no  facts 
that  would  anUiorize  us  to  render  a  decree 
that  would  enable  the  plaintiff  to  obtain  a 
good  portion  of  the  large  amount  of  money 
that  the  vendee  so  liberally  distributed 
among  the  brokers  as  commissions. 

We  approve  the  findings  of  the  court  be- 
low. 

The  decree  of  the  court  btiow  Is  affirmed 

BEAN,  BURNBO^,  and  MOOBB,  JJ.,  C(m- 
cur. 
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martini  v.  obeoon'-wadhington  b. 
&  na\.*  Co. 

{Supreme  Court  ffiC  Qiltson.  Oct  20,  1914.) 
1.  Nbw  Tbiad  (I  168*)— PbocmdingbtoPbo- 

OOBE— Obdeb.  ■ 

Since  ai-.,ord£r  granting  a  new  trial  is  ap- 
pealable, thf^tourt,  in  granting  a  new  trial, 
should  Rtafe  upon  what  grounds  it  was  granted. 

[Ed.  Nstc— For  other  cases,  see  New  Trial, 
CenC.         H  330-332 ;  Dec.  IMg.  S  163.*] 
i.'HE'ft  Tbiai.  (t  70*)— Gbounds— Want  of 

EVIDENCE. 

'-.  'Under  Const  art  7,  i  3,  providing  that  no 
fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined in  any  court,  unless  the  court  can  affirm- 
atively  say  there  is  no  evidence  to  support  the 
verdict,  a  verdict  can  be  set  aside  for  want  of 
evidrace  only  when  the  court  can  afBrmaUvely 
say  that  there  is  no  evidence  to  support  it 

[Ed.  Note.— For  other  cases,  see  New  Trial; 
Cent  Dig.  H  142,  143;  Dec.  Dig.  |  7a*] 

3.  ElTiDBiroB  (I  687*)— WmoHT  ahd  Sum- 

CIENOt. 

In  order  that  a  verdict  may  be  supported 
by  the  evidence,  there  must  be  some  legal  evi- 
dence tending  to  prove  every  material  tact  in 
issue,  as  to  which  the  prevailing  party  haa  the 
burden  of  proof. 

[Ed.  Note.— For  other  cases. 
Cent  Dig.  i  2448;  Dec  Dig.  {  687.*] 

4.  NlOUGXHCX  (I  111*)  —  AOnOHB  —  PUAD- 

mo. 

In  actions  for  negligence,  the  complaint 
must  state  the  negligent  acts  or  omissions  con- 
stituting the  cause  of  the  action, 

[Ed.  Note.— For  other  cases,  see  Negligence* 
Cent  Dig.  H  182-184;  Dec.  Dig.  |  IIL*} 

6.  Appeal  and  Ebbob  ($  888*)  —  Rbvxbw — 

QuxsnoHB  or  Fact. 

In  determining  whedier  there  was  legal 
evidence  to  support  a  verdict,  where  dw  com- 
plaint alleged,  aa  the  negligent  acts  of  defend- 
ant, the  high  and  dangerous  speed  of  its  train, 
the  failure  of  employes  to  give  plaintiff  warning 
of  its  approach,  and  the  failure  to  ring  the  beU 
or  blow  the  whistle  as  It  approached  plaintiff, 
the  Supreme  Court  can  consider  no  other  negli- 
gent acts  or  omissions. 

[Ed.  Note.— For  other  cases;  see  Appeal  and 
Error,  Cent  Dig.  {  3897;  Dec  Dig.  i  889.*] 

6.  Railboads  (i  895*)— Opbbation— Injdbies 

TO  I'QtaONS  OH  TkACE— ISBUKB  AND  PbOOE*. 
Under  L.  O.  S  725.  providing  that  the 
evidence  shall  correspond  with  the  substance  of 
the  material  allegatioDs  and  be  relevant  to  the 
qoestionB  in  dispute,  and  collateral  guestioDS 
shall  be  avoided,  where  a  complaint  for  inju- 
ries to  a  track  walker  alleged,  as  the  negligent 
acts  and  omissions  of  the  railroad,  the  high  and 
dangerous  speed  of  its  train,  the  failure  to  give 
warning,  and  the  failure  to  ring  a  bell  or  blow 
a  whistle,  evidence  of  failure  to  keep  a  lookout 
to  see  plfl^tiff  on  tlie  track,  or  to  stop  the  train 
before  it  reached  him  was  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |§  1339,  1340;  Dec.  Dig.  S  395.*] 

7.  Railboads  (I  372*)— Opebation-'Ihjubisb 

TO  PEBSON  on  TbACK— EVIDKNCB. 

Evidence  that  a  train  was  run  at  20  miles 
an  hoar  in  a  rural  district,  not  near  a  sharp 
curve  or  crossing,  where  the  rules  of  the  rail- 
road permitted  a  speed  not  exceeding  60  miles 
an  hour,  in  the  absence  of  any  law  or  rules  of 
the  state  regulating  the  speed  of  trains  In  the  lo- 
cality. Is  Insoffieiuit  to  show  ne^lguice. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1267-1209.  1271-1274;  Dec.  Dig. 
S  372.*] 


8.  Railboads  d  870*)— OPEBAtioH— Ihiubixs 

10  PXBBOH  OH  TBACK— CABE  RBQUIBBD. 

In  the  absence  of  any  law,  rule,  or  costosi 
in  the  state  where  an  accident  occurred  requir- 
ing it  a  railroad  is  under  no  duty  to  a  track 
walker  in  a  rural  district,  not  near  a  crossing 
or  sham  enrre,  who  heard  the  approach  of  the 
train,  to  ring  a  bell  or  blow  a  wUstie. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Oent  Dig.  H  1263-1266;  Dec.  Dig.  |  370.*] 

9.  Railboads  (J  896*)— Opebatiow— Injtbiks 
TO  Pbbbon  oh  Tbaok — Bubden  or  PSOOF. 

In  an  action  for  injuries  to  a  track  walker, 
the  burden  la  on  plainnff  to  make  oat  a  prima 
facie  case  of  negugence  of  the  railroad. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  H  1S41-184S,  1857;  Dee.  Dig.  I 
396.*] 

10.  Raiiaoadb  (i  881*)— Opbbatioh  — Ihju- 
bies  to  Pebsoh  oh  Tbaok— Assumftioh  of 
Risk. 

An  experienced  trust  walker  on  a  raflroad, 
on  accepting  employment  assumes  the  risk  Of 
injury  ordinarily  incident  to  the  work,  evvo. 
from  the  passing  of  trains  of  a  railroad  other 
than  his  employer. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1286-1293;  Dec.  Dig.  S  381.*] 

Department  1.  Appeal  from  ClrcoLt  Court, 
Multnomah  County;   W.  N.  Gatena,  Judge. 

Action  by  Calestro  Martini  agBiiist  the 
Oregon-Washington  Railroad  &  Navlgati<»i 
Company.  From  an  order  setting  aside  a 
verdict  and  judgment  tor  plaintiff  and  a 
new  trial,  he  appeals.  Affirmed. 

D.  R.  Rlngo,  of  Salem  (KlmbaU  &  RIsgo, 
of  Portland,  on  the  brl^,  for  aroellant 
O.  B.  Oocbraji,  of  Portland  (W.  W.  Cotton 
and  A.  C.  E^^encer,  both  of  Portland,  on 
the  brief),  for  respondent.  - 

BAMSBY,  J.  ThiB  la  an  action  to  recover 
damages  for  personal  injuries,  ooeurrlng  to 
the  plaintiff  In  the  state  of  Waahlngton. 
The  Northern  Pacific  Railway  Company 
maintains  a  doable  track  railroad  from  Port- 
land to  Taooma  and  other  ix^ts  in  the 
state  of  Washington.  This  road  runs  via 
Vancouver,  Bidgefield,  and  other  towns  In 
Washington.  By  authority  of  a  contract 
with  the  Northern  Pacific  Railway  Company, 
the  defendant  runs  regnlar  passenger  and 
freight  trains  over  said  double  track  rail- 
road from  the  dty  of  Portland  via  Vancoa- 
ver,  Ridgefield,  and  other  points,  to  Tacoma 
and  other  Puget  Sound  cities. 

On  the  3d  day  of  February,  1913,  the 
plaintiff  was  in  the  employ  of  the  Northern 
Pacific  Railway  Company  as  a  track  walker, 
at  and  near  Rldg^eld,  In  Clarke  county, 
state  of  Washington.  It  was  his  duty  to 
walk  the  said  track  of  said  company  from 
the  station  at  Ridgefield  south,  a  distance 
of  a  mile  and  a  half,  in  Clarice  county.  He 
was  to  begin  his  work  at  7  o'clodi  a.  m.,  each 
day,  and  walk  over  said  track  frequently 
during  the  day,  for  the  purpose  of  discover- 
ing obstructions  thereon,  etc.  He  was  not 
a  servant  or  employ^  of  the  defendant  From 
30  to  40  trains  pass  over  said  track  dally. 


•Fw  otber  cases  ms  Sum  topic  ud  section  NUUBBB  la  Deo.  Dig.  a  Am.  Dig.  Ksy-ZKh  BmIss  a  EUip'r  Indszse 


Digitized  by  Google 


Or.)  MARTINI  T.  OBEOOK-W^ 

Od  Wtbnaxf  8,  lAlS,  hft  appeozB  to  hare 
began  bis  •wetk  as  early  aa  a.  m.,  and 
vhen  he  had  walked  about  a  mile  aoatti  ot 
SMgefMd,  at  about  7  o'clo^  a.  nin  waa 
atmdt  bj  a  CralCht  train  of  the  defndaat  go- 
ing wmtta.  Hlfl  left  leg  waa  broken,  and  be 
Kodved  otber  a^oua  laJnrleB,  wblch,  be 
eontaida,  Incapacitated  blm  permanently  to 
eani  a  Uring.  He  demand  damages  in  t3M» 
sum  of  $26,000. 

The  following  portions  of  the  complaint 
Btate  the  plalntUTs  cause  of  action: 

"That  ffiD  the  8d  day  of  February.  1918,  plain- 
tiff was  oDplojed  by  the  Northern  Faelfle  Ball- 
way  Cwnpany  oo  said  double  Crack  line  of  rail- 
way between  the  city  of  Tacoma.  Wash.,  and 
the  city  of  Portland,  Or„  as  a  'track  walker' 
between  the  stations  of  Rldgefield  and  Felida, 
in  Clarke  ooonty,  Vfaih^  and  that  In  tlie  per- 
formance of  bis  duty  as  such  track  walker  on 
said  day,  at  about  Uie  hour  of  7  a.  m.,  plaintiff 
was  walking  on  said  track  on  the  lookout  for 
obstnictionB,  and,  while  encaged  as  aforesaid, 
defendaat's  employ^  and  seiranta,  in  diar^e 
of  one  of  defendant's  trains  running  on  said 
double  trscl^  carelessly  and  negligeutly  ran  Baid 
train  at  a  high  and  daotrerous  rate  of  speed  up- 
on plaintiff,  and  said  train  struck  and  hit  plain- 
tiS  and  threw  plaintiff  with  great  force  and  Tio- 
lence  off  said  track.  That  defendant's  employes 
and  servants,  in  the  operation  of  said  train 
as  aforesaid,  carelessly  and  negligently  failed 
to  gire  any  warning  to  plaintiff  of  said  train, 
and  carelessly  and  negligently  failed  to  ring 
the  bell  or  blow  the  whiatte  of  the  said  train  as 
said  train  approached  plaintiff  while  in  the  per- 
formance of  his  duty  as  aforesaid,  and  that 
plaintiff,  because  of  the  careless  and  negligent 
acts  of  defendant's  servants  and  employes  aa 
aforesaid,  suffered  a  compound  frscture  of  his 
left  leg,  fractures  of  ten  ribs,  great  and  severe 
bruises,  contusions,  lacerations,  and  wounds 
about  the  head,  back,  arms,  lungs,  legs,  and  his 
private  organs,  and  because  thereof  plaintiff  has 
suffered  and  still  suffers  great  pain  aod  men- 
tal angoiah,  and  because  thereof  plaintiff  has 
been  and  now  is  incapacitated,  permanently 
disabled,  and  nnable  to  earn  his  bvelibood." 

The  defendant  denied  most  of  the  allega 
Hons  of  the  complaint,  and  set  up  negligence 
on  the  part  of  the  plaintifr.  After  alleg- 
ing that  It  was  very  foggy  on  tbe  morning 
of  February  7,  1913,  when  the  plaintue  was 
bjared,  etc.,  the  answer  alleges: 

"A  abort  distance  from  Bidgedeld,  Wash., 
and  outside  the  yard  limits,  and  i»rtieularb'  tm 
the  main  track  of  said  railroad,  the  plaintiff 
was  walking  along  between  tbe  rails  thereof. 
His  presence  was  not  known  to  the  defendant  or 
its  crew  in  tiie  operati(»i  of  said  train.  Said 
plaintiff  did  wrongfully  trespass  and  go  upon 
■ud  railroad  track,  and  did  carelessly  and  neg- 
ligently be  and  remain  upon,  and  walk  along, 
said  railroad  track  outside  of  yard  limits,  with- 
out rigbt,  without  author!^  and  against  the  will 
aod  consent  of  either  tbe  Nortbem  Pacific  Rail- 
way Company,  or  of  this  defendant,  or  of  any 
other  railroad  company  operating  trains  there- 
over Defebdant's  train,  upon  said  occasion, 
was  approaching  Ridgefield,  was  reasonably 
veil  loaded  and  making  a  lai^e  amount  of  noise, 
wUdi  sounds  of  tbe  nuuning  train  were  easily 
ssd  readily  beard  for  some  time  prior  to  tbe 
time  the  said  train  arrived  at  the  point  where 
plahitiff  was  walking.  Tbe  headlight  of  the  de- 
tendsat's  engine  was  baming  brightly  during  all 
^  the  time  the  train  w&s  procmding  from 
Bidgeoeld  to  and  beyond  the  place  where  plain- 
ttlf  was  walkinK.  'The  plaintiff  had  no  riftht  to 
b*  or  remain  upon,  or  walk  along,  eald  track, 
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hot  was  trespassing  tbereon.  and,  notwith- 
standing plaintiff  was  wrongfully  and  unlaw- 
fully on  said  railroad  track,  yet  be  did  also  care- 
lessly and  negligently  fail,  neglect,  and  omit  to 
listen  for  the  approach  of  defendant's  said  or 
any  train,  or  to  look  for  the  approach  of  the 
same,  and,  if  he  had  listened  and  looked  for  the 
said  train,  he  could  have  heard  its  approach  in 
ample  time  to  have  stepped  from  said  track  and 
avoided  tbe  collision  nereinafter  mentioned. 
Said  plaintiff  did  also  carelessly  and  negligent- 
ly remain  upon  and  walk  along  said  track,  and 
did  continue  to  do  so  until  said  train  arrived 
within  such  close  proximity  to  plaintiff  that  a 
collision  with  him  was  unavoidable,  and  said 
engine  did  collide  with  plaintiff,  whereby  -  he 
suffered  injury,  if  any,  and  not  otherwise.  The 
defendant  was  operating  said  train  at  a  reason- 
able rate  of  speed,  and  bad  no  reason  to  an- 
ticipate the  presence  of  the  plaintiff  on  said 
track  at  said  point" 

The  reply  traversed  the  larger  part  of  tbe 
new  matter  of  the  answer..  A  verdict  was 
rendered  In  favor  of  the  plaintiff  for  tbe 
sum  of  $12,600,  and  a  judgment  waa  enter- 
ed thereon.  The  defendant  filed  a  motion 
to  set  aside  the  verdict  and  judgment,  and 
for  a  new  trial,  for  various  reasons.  Includ- 
ing errors  of  law,  occurring  at  tbe  trial 
and  excepted  to  by  the  defendant  The 
grounds  for  the  motion  were  set  out  with 
particularity,  but  we  find  it  unnecessary 
to  consider  more  than  one  of  the  reasons 
stated  in  the  motion,  to  wit:  "T*at  there 
is  no  legal  evidence  to  support  said  verdict." 
The  court  below  took  said  motion  under 
advisement,  and  later  allowed  the  same  and 
granted  a  new  trial.  The  order  granting  a 
new  trial  Is  expressed  in  general  terms; 
but  we  understand  that  tbe  trial  court  was 
of  the  opinion  that  there  la  no  legal  evidence 
to  support  the  verdict 

[1]  Under  onr  present  statute  an  order 
granting  a  new  trial  Is  appealable,  and 
we  tUnk  that,  when  a  trial  court  grants  a 
new  trial,  It  should  state  upon  what  ground 
it  grants  It. 

[2]  1.  A  verdict  ci  a  Jury  can  be  set  aside 
tot  want  of  evidence  to  support  it  only  when 
the  court  can  say  affirmatively  that  there  is 
no  evidence  to  support  it.  State  ConsUta- 
tlon,  art  7.  1  8. 

[t]  In  order  tliat  a  verdict  may  be  sap- 
ported  by  the  evidenoe,  there  muat  be  some 
legal  evidence  tending  to  prove  every  material 
fact  In  lasae,  aa  to  wblch  ttie  par^.  In  whose 
favor  the  verdict  was  ren^red,  bad  the 
burden  of  proof. 

E4]  2.  Under  tbe  settled  practice  in  this 
state,  in  actions  fbr  ni^llgence,  it  is  necea- 
sary.  that  the  complaint  state  the  negligent 
acts  or  omisBlona  oonstitttting  the  cause 
of  action.  Hellner  v.  Union  County,  7  Or. 
88,  88  Am.  Jtep.  70S;  Eobn  v.  Hlnshaw, 
17  Or.  808,  20  Pac.  629;  Woodward  v.  O. 
B.  &  N.  Oa,  18  Or.  289, 22  Pan.  1070. 
.  [K]  In  this  CBM,  the  negtlgoit  acts  of 
which  the  plaintiff  complains  are  sti^ed  In 
the  complaint  Briefly  stated,  they  are  as 
follows:  (a)  That  the  defendant's  employes 
and  servants  "carelessly  |and  negligently 
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ran  said  train  at  a  Ugb  and  dangerona  nte 
of  speed";  (b)  that  the  d^endant's  employea 
and  aerranta,  In  operating  said  train,  "caxe- 
lessly  and  negllgenilr  failed  to  give  any 
warning  to  tbe  i^lntUt  of  tlie  approach  of 
said  train,  and  cardessly  and  n^cllgentl; 
failed  to  ring  the  bell  or  blow  the  whistle 
of  said  train  as  said  train  approached  the 
plaintiff,  while  In  the  perfumanoe  of  his 
daty  as  aforesaid,  and  that  the  plaintiff, 
because  of  the  carelesa  and  negll^t  acts 
of  the  defendant's  servants  and  employes, 
as 'aforesaid,  suffered  a  oompoond  fracture,** 
etc. 

The  foregoing  are  all  of  the  negligent  acts 
and  omissions  of  which  the  plaintiff  com- 
plains. The  acts  or  omissions  complained  of 
are  the  alleged  high  and  dangerous  rate  of 
speed  at  which  ^e  train  was  running;  the 
fiiUure  of  the  employes  and  aervants  of  the 
dtfendant  to  give  to  the  plaintiff  warning  of 
tbe  approach  of  the  train;  and  the  failure  to 
ring  the  bell  or  blow  the  whistle  of  the  train 
as  It  approached  the  plaintiff.  Tbe  plaintiff's 
right  to  recover  Is  based  <aL  said  allegations 
43t  negligence,  and  no  other  negligent  acts 
or  omissions  can  be  considered  by  u& 

[I]  Section  725,  h.  O.  L.,  provides  that  tbe 
evldaice  shall  correspond  with  the  aubstauce 
of  the  material  allegations,  and  be  relevant 
to  the  questions  in  dispute  and  collateral 
questions  shall  therefore  be  avoided.  There 
la  no  allegation  that  the  emi^oyfe  of  the  de- 
fendant neglected  to  keep  a  lookout  for  the 
plaintiff  on  the  track,  or  that  they  were 
guilty  of  negligence  In  not  seeing  him  on  the 
track  or  in  not  stopping  tbe  train  before  it 
reached  him.  These  matters  not  having  been 
alleged,  evidence  to  prove  them  was  Irrde- 
vant  The  plaintiff  during  the  trial  asked 
leave  of  the  court  below  to  amend  his  com- 
plaint, 80  as  to  allege  that  the  defendant  neg- 
lected to  keep  a  lookout  for  the  plaintiff  ou 
the  track,  etc.,  but  the  proposed  amendment 
was  not  allowed.  The  refusal  of  the  trial 
court  to  permit  this  amendment  Is  not  as- 
signed as  error.  We  do  not  eaj  that  these 
matters  should  have  been  pleaded.  We 
merely  call  attention  to  the  fact  that  they 
were  not  pleaded,  to  show  \ipon  what  nar- 
row ground  tbe  plaintiff  bases  his  right  of 
action.  In  order  that  he  should  have  a  right 
to  a  verdict,  it  was  necessary  for  him  to 
produce  evidence  tending  to  prove  some  of 
the  alleged  negligence. 

[7]  3.  There  was  a  total  failure  to  prove 
that  the  train  that  struck  the  defendant  was 
running  at  a  high  or  dangerous  rate  of  speed. 
The  undisputed  evidence  showed,  that  the 
rate  of  speed  did  not  exceed  20  miles  an 
hour.  Tbe  train  bad  just  passed  through 
the  town  of  Rtdgefleld,  where  the  city  ordi- 
nances prohibit  a  greater  rote  of  speed  than 
15  miles  an  hour.  Tbe  train  had  reduced  its 
speed  BO  as  not  to  exceed  the  rate  of  16  miles 
an  hour  while  going  through  that  town.  All 
the  evidence  on  that  subject  is  to  the  effect 
tbat  the  train  was  not  running  at  a  greater 
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rate  Oma  20  miles  an  honr  witen  It  atrudc 
the  plaintiff.  The  evidence  shows  that  the 
point  where  the  plaintiff  was  stmdc  Is  In  tibe 
rural  district,  and  that  there  was  no  real 
need  of  a  tow  rate  of  speed  at  that  point. 
The  evidence  showed  tbal^  acccvdlng  to  tbe 
rules  ot  Uie  defendant,  the  rate  oC  veed  at 
that  point  was  not  allowed  to  exceed  60 
miles  an  hour;  but  there  was  no  other  Umlt 
In  tbe  company's  rules. 

The  pleadings  do  not  allege,  nor  does  the 
evidence  show,  that  the  state  of  Washington 
has  any  law  or  rules  regulating  the  speed 
ot  trains  applying  to  tbA  locality  whwe  the 
plaintiff  was  Injured.  There  was  no  evi- 
dence tending  to  show  that  ttu  defendant* s 
train  that  struck  the  plaintiff  was  ruxuilng 
at  a  high  or  dangerous  rate  of  speed  when 
It  stnw*  him,  and  hence  there  was  a  failure 
of  proof  en  that  point 

[8]  4.  Tbe  other  allegatlonB  eC  negligwce 
relate  to  the  failure  of  the  unployte  of  the 
defendant  to  give  to  the  plaintiff  uiy  warning 
of  the  approadb  of  the  train  and  their  failure 
to  ring  the  bell  or  blow  the  whistle  of  the 
train  as  It  approadied  the  plaintiff. 

Olie  evidence  shows  that  the  plaintiff  was 
struck  betbre  7  o'clotft  a.  m.  on  February 
3,  IfllS,  and  tittat  It  was  not  yet  daylight, 
and  that  It  was  toggy  at  tbat  point  The  evi- 
dence shows  also  that  the  employes  of  the  de- 
fendant in  duurge  of  the  train  did  not  see 
the  plaintiff  at  all  before  be  was  struck,  and 
that  they  did  not  give  any  warning  ot  ring 
the  b^  or  blow  the  whistle.  They  did  not 
know  that  he  was  there,  and  they  passed  on 
without  knowing  that  he  had  been  struck. 
There  Is  no  conflict  In  the  evidence  on  this 
p<dnt  All  admit  Uiat  It  was  yet  dark  and 
foeK7f  and  tbat  no  slgimls  were  given,  nor 
was  any  bell  rung  or  whistle  blown.  It  Is 
shown  aUo  that  the  trainmen  did  not  see 
the  plaintiff  or  know  that  he  was  there. 
There  was  no  public  crossing  or  sharp  curve 
there  or  near  where  the  plaintiff  was  struck. 
This  accident  happened  in  the  state  of  Wash- 
ington, but  neither  the  pleadings  nor  the 
proof  shows  any  law  of  that  state,  or  any 
rule  of  the  def^dant,  requiring  any  signals 
to  be  given  or  any  beU  to  he  rung  or  whistle 
to  be  blown,  under  the  facts  shown  In  this 
case,  at  or  near  the  point  where  the  plaintiff 
was  struck.  If  the  trainmen  had  seen  him 
on  the  track  or  had  known  tbat  be  was 
there,  it  would  have  been  their  bounden  duty 
to  give  warning  and  to  use  all  reasonable 
efforts  to  avoid  injuring  hUu.  He  was  not 
an  employs  of  the  defendant  We  presume 
that  it  will  not  be  contended,  by  any  one, 
that  It  was  the  duty  of  the  defendant  to 
ring  the  bell  or  sound  the  whistle  constantly 
when  passing  through  rural  districts,  when 
it  did  not  know  or  have  notice  of  any  per- 
son's being  on  the  track. 

The  defendant  contends  tbat  Hie  injury  to 
the  plaintiff  was  caused  by  bis  own  negli- 
gence. Tbe  evidence  shows  that  he  Is  an 
Italian,  and  had  been  In  this  country  7^ 
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rean,  and  that  he  had  had  emnrioice  aa  a 
tndi  walker  In  Wlacoiuln  and  in  the  state 
of  WashlngtoD.  He  had  worked  tot  the 
Northem  Paetflc  BaUwar  Company  at  Und, 
Wasb.,  as  a  track  walker ;  bnt  he  had  work- 
ed ft>r  the  Kortbem  'Padfle  at  Bldgefleld 
only  two  days  prior  to  the  day  on  vhldi  be 
was  Injured.  He  began  his  work  on  Febru- 
ary 3d,  aboat  6:15,  at  Bidgefleld.  He  was 
atnidc  abont  a  mile  sootb  of  XUdgefldd  by 
a  freight  train  of  31  can  going  soatb,  as 
early  as  7  o'clock  a.  m*  When  he  left  BUge- 
fldd  there  was  a  freight  brain  <m  the  side 
trtck  there;  and  the  plain tm  expected  to 
bear  It  whistle  when  it  started  oat.  At  first 
the  plaintiff  walked  on  the  left-hand  track  go- 
ing Boatti,  but  cxossed  over  to  the  rlCht-hand 
track  and  walked  on  the  west  ends  of  the 
tleL  The  plaintiff  says  that  he  could  see 
a  train  sKHroaehli^  from  the  south  about 
300  feet,  and  that,  fnnn  his  portion  on  the 
vida  of  the  ttes  on  the  west  side,  be  could 
aee  north  abont  4S0  feet,  and  he  sa^  that,  if 
be  had  beax  on  the  othei:  track,  he  could 
bare  seen  north  alonx  the  track  a  mile.  He 
says  there  was  an  edu  there  that  prevented 
bto  being  able  to  determine  from  which  direc- 
tion a  train  was  coming  when  he  beard  the 
noise.  On  cross-examination  the  plaintiff 
says: 

"Yes,  air;  I  listened.  I  heard  this  train  on 
the  Bide  track  (at  Ridgefield)  going  back  and 
forth.  After  about  a  second,  I  heard  another 
train  eoming,  like  a  passenger  train,  a  tbtoogh 
Utt  train.'* 

Asked  what  there  was  to  hinder  bis  getting 
off  the  tracks  when  he  beard  the  train  com- 
ing, he  says,  "I  can't  get  off  both  tracks;"  and 
as  a  reason  for  said  statement  he  says:  "No. 
The  place  where  I  got  struck  was  a  wide 
ditch,  full  of  water,  and  muddy."  Then  he 
was  asked,  "Yon  preferred  to  stay  on  the 
track,  hearing  the  train  coming,  to  getting 
In  that  water?"  and  be  answered.  "Yes,  I 
walked  on  the  other  side,  so  if  4  train  was 
eoming  both  ways,  to  get  away  from  the 
train — no  other  chance  to  get  away."  He  was 
then  asked,  "You  say  there  was  a  ditch  where 
yoQ  fell  with  water  in  it  that  kept  you  from 
getting  off  the  track?"  He  answered,  "Yea, 
sir."  He  said  that  this  ditch  was  five  or  six 
feet  wide,  and  that  he  "was  walking  In  this 
ditch  the  day  bef(»»  clearing  it  onL  I  took 
a  ahovel  and  would  go  right  Into  the  mud." 
He  says  that  he  beard  the  train  coming,  bnt 
did  not  know  from  which  direction  it  came. 
He  says  that  be  had  plenty  of  time  to  get  off 
tbe  tiadL.  "If  there  had  been  a  chance  to 
get  Bwajr  on  the  other  trade,"  and  that  It 
was  tbe  eebo  that  fooled  him. 

It  appears  from  the  plaintiff's  own  evi- 
dence that  he  beard  the  train  before  it  struck 
him,  and  that  he  could  have  gotten  out  of  its 
way  by  Jumping  into  the  ditch  that  contained 
water  and  mud,  bnt  that  he  was  not  willing 
to  do  fbat 
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"Ordinarily  section  men  or  track  men  assume 
the  risk  incident  to  the  running  of  trains, 
whether  extra  trains  or  trains  running  on  sched- 
ule tim&  Such  employes  are  bound  to  know 
that  regular  trains  may  be  delayed  and  pass  at 
certain  intervals,  and  that  wild  or  extra  trains 
may  be  sent  orer  the  road,  and  they  assmne 
the  risk  of  danger  therefrom,  except  in  cases 
where,  by  some  act  or  conduct  of  the  employer, 
he  has  impliedly  or  expressly  represented  uiat 
no  wild  or  extra  trains  shall  Imperil  the  aafety 
of  such  employes." 

83  Oyc.  p.  782,  says: 

"In  the  absence  of  statutory  requirements  or 
knowledge  of  a  person's  perilous  position,  a 
railroad  company  is  ordinarily  under  no  duty  to 
give  warning  by  bell  or  whistle  of  the  approach 
or  movement  of  Its  trains  at  places  other  than 
public  crossings,  depots,  or  in  towns  or  cities. 

*  *  •  This  rule,  however,  is  subject  to  the 
qualificatitm  that  where,  together  with  other 
circumstances  increasing  the  risk  of  accident, 
tbe  railroad  company  has  reason  to  anticipate 
that  persons  will  be  on  its  tracks  at  certain 
places,  as  in  towns  or  cities,  or  at  other  places 
where  persons  have  been  accustomed  to  cross  or 
go  upon  th*  tracks  for  a  Ions  time  within  the 
railroad  company's  knowledge,  it  is  the  doty 
to  exercise  care  to  give  warning,  by  bell  or 
whistle,  of  an  approaching  train.  «  •  *  But 
the  omission  to  sound  a  bell  or  whistle,  although 
required  by  statute,  is  not  oegligence  aa  to  one 
who  sees  or  is  aware  of  the  approaching  train, 
or  as  to  one  who  could  not  have- heard  the  warn- 
ing, If  given." 

In  this  case  the  plaintiff  heard  the  train 
approa(^ng,  and  the  sound  of  a  bell  or  a 
whistle  would  not  have  been  of  any  assist- 
ance to  him,  for  he  knew  without  It  that  the 
train  was  approaching  him,  and  he  refused 
to  Jump  out  of  tbe  way,  because  he  thou^t 
he  would  land  in  the  ditch  that  nmtalned 
water  and  mud,  beside  the  track. 

6.  In  Ginnocblo  v.  Illinois  a  B.  Co.,  ISO 
Ma  App.  171,  m  S.  W.  131.  the  Supreme 
Court  of  Missouri  says: 

"It  aeema  that  the  more  recent  decisions  of 
our  Supreme  Court  adopt  the  view  of  the  Su- 
preme Court  of  the  United  States  reflected  in 
Aerkfetz  v.  Humphreys,  145  U.  S.  418  [12  Sup. 
Ct  835,  86  L.  Ed.  7681,  •  ♦  ♦  and  the  Su- 
preme Court  of  Masaachoaetts  in  Riccio  v.  N. 
Y.,  etc.,  R.  Co.,  189  Mass.  358  [76  N.  E.  704J, 

*  *  *  to  tbe  effect:  First,  that,  because  of 
the  necuUar  nature  of  the  employment,  the  rail- 
road owes  no  duty  to  the  section  band  other 
than  to  avert  hia  injury  after  the  engineer  has 
actoally  aeen  his  perilous  situation;  and,  sec- 
ond, that,  if  a  aectioD  man  is  run  upon  and 
Injured  while  performing  hia  ta^  he  la  to  be 
regarded  negligent  in  not  looking  out  for  the 
train.  In  other  words,  the  doctrine  is  that,  in 
so  far  as  section  men  are  concerned,  the  rail- 
road Is  to  be  regarded  under  the  law  as  entitled 
to  a  clear  track,  and  such  employes  are  to  look 
ont  for  their  own  safety,  for  there  la  a  valid 
distinction  in  so  far  as  the  matter  of  duty  per* 
tains  toward  men  engaged  for  the  purpose  of  re- 
pairing the  tracks  and  a  stranger  or  other  per- 
son who  is  not  familiar  with  the  operation  of 
tiio  road." 

In  Rlcdo  V.  N.  Y.  B.  R  Co.,  18»  Mass.  869. 
76  N.  B.  704,  the  court  says: 

"We  see  no  negligence  on  the  part  of  (he  de- 
fendant. The  plaintiff  knew  that  he  was  at 
work  in  a  railroad  yard  where  trains  and  en- 
Kines  are  frequently  passing.  There  was  no  un- 
dertaking upoD  the  part  of  the  defendant  to  give 
him  warning,  bnt  he  waa  expected  to  look  ont 
for  hlmselfi   If  the  enginetr  tailed  to  sound 
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the  whisUe  or  ring  the  bell,  ft  was  not  neeli- 
iretice  for  which  the  defendant  was  responaibl& 
Both  br  the  commoQ  law  and  by  the  law  of  th« 
Btata  of  Gonnectlcat,  as  we  undentand  ft  to  be 
under  the  declakms  ot  that  state  which  were 
pat  in  evidence  (the  aoddent  occarred  in  that 
state) .  there  ii  no  evidence  ot  negligence  of  the 
defendant" 

In  Degonla  t.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
224  Mo.  564,  123  S.  W.  808,  the  syllabus  In 
part  Is: 

"A  section  hand  killed  on  a  track  by  a  fast 
passenger  train  approaching  a  station  and  cross- 
ing was  not  entitled  to  rely  on  the  giving  (tf  sta- 
tion or  crossing  signals,  under  Rev.  St  1899, 
requiring  railroads  to  give  certain  signals  at 
crossings,  and  making  the  railroad  company  lia- 
ble for  damages  whidi  any  person  might  sus- 
tain 'at  such  crossing,'  when  the  bell  is  not  rung 
or  the  whistle  sounded  as  required.   •   •   •  " 

In  BlankenahlpB'  Adm'r  t.  Norf<^  it  W. 
Ry.  Ca,  UT  Ky.  26S,  143  B.  W.  997,  Oie  coort 

Bays: 

"Wa  have  been  referred  to  no  case,  or  au- 
thority of  any  kind,  which  holds  that  it  ie  the 
duty  of  the  company  to  give  a  track  walker  no- 
tice of  the  approach  of  trains.  Evidently,  frtnu 
the  very  nature  of  the  case,  it  would  be  unrea- 
sonable and  impracticable,  as  well  as  unneces- 
sary, to  undertake  such  a  duty.  His  work  as 
a  tradt  walker  necessarily  placed  Blankensfaip 
upon  the  tracks  of  the  road,  and  it  goes  without 
argument  that  the  duty  was  imposed  upon  him 
to  take  snch  reasonwe  care  of  bimsdt,  in  the 

fierformanoe  of  his  duties,  as  would  prevent  him 
rom  being  injured  by  a  passing  train.  In  fail- 
ing to  do  so  ui  this  case,  he  was  guilty  of  the 
grossest  negligence,  for  which  he  can  blame  no 
one  but  himself." 

In  Keef«  v.  a  ft  N.  W.  By.  Co.,  92  Iowa, 
184,  60  N.  W.  601,  64  Am.  St  Bep.  542,  the 

court  says: 

"The  presence  ot  the  tracks,  and  the  cars 
thereon,  and  the  movement  of  engines,  were  con- 
stant warnings  to  hhn  (who  worked  about  the 
depot  and  yard)  of  danger.    It  la  the  duty  of 

Sersons  employed  in  such  places  to  be  reasonably 
lligent  in  guarding  against  accidents,  and  es- 
pecially to  observe  and  keep  out  of  the  way  of 
moving  engines  aod  cars.  They  have  no  right  to 
rely  wnoUy  upon  the  persons  in  charge  of  them 
to  prevent  accidents,  hut  most  ase  due  care  to 
avoid  danger." 

See,  alBo,  Aerkfets  t.  Humphreys,  145  tJ.  S. 
418  [12  Sap.  Ct.  835,  86  L.  Ed.  758] ;  Cincin- 
nati, Indianapolis,  St  Louis  &  Chicago  Rail- 
way Oa  T.  Long,  112  Ind.  166,  13  N.  B.  659; 
Van  Dyke  v.  Missouri  Pac  Ry.  Co.,  230  Mo. 
259,  130  S.  W.  1. 

[I]  The  burden  of  proof  wbb  upon  the 
plain tur  to  make  out  a  prima  fade  case  of 
Diligence  npon  the  part  of  the  defendant 
The  evidence  tor  the  plalntUf  showed  that 
the  train  that  atnu^  blm  was  going  at  a 
rate  of  speed  not  grrater  than  20  miles  per 
honr.  There  Is  no  conflict  In  the  evidence  on 
this  point,  and  bence  it  is  dear  that  that  was 
ndtber  a  blgh  nor  a  dangerous  late  of  speed 
at  that  point  Tbe  rolea  of  the  company  pei^ 
mitted  a  marimum  rate  of  speed  of  60  mites 
per  honr.  Tbe  rate  of  20  miles  per  bonr  at 
that  point  was  not  negligence.  It  was  only 
one-third  of  the  maxlmnm  rate  allowed  by 
tbe  defendant*  a  rules. 

The  plaea  at  which  the  {Aalntlff.  was  atmcic 


la  In  the  nixal  dlstilct  and  not  near  a  poblle 
crossing  or  a  sharp  cnrve,  and  there  does  not 
appeartohave  beemany  law,  mlSt  orcnetom 
requiring  01B  defendant  to  ling  a  bell  orsonnd 
a  wbistle  at  ttuit  point  The  cndlqpiited 
dence  is  that  the  trainmen  did  not  see  the 
plaintlfr,  and  that  tbc^  did  not  know  of  bis 
presence  an  the  track.  There  is  no  conflict 
in  the  evidence  npon  these  polntB.  Hence  we 
hold  that  under  tbe  fiBcts  sbown  by  the  evi- 
dence, it  was  not  the  dnt7  of  the  d^iendant 
to  give  the  plalntlfF  warning  of  the  an>roacb 
of  tbe  train  by  ringing  the  bell,  sounding  the 
whistle,  or  otherwise.  It  fba  defendant  had 
known  or  had  had  notice  of  the  presence  of 
the  plaintiff  on  the  tnuA,  It  would  have  been 
Its  bounden  duty  to  ring  the  b^l  and  sound 
the  whistle  and  use  all  reasonable  efforts  to 
avoid  injuring  him. 

It  was  dark  and  foggy,  and  the  plalntUf 
was  on  neither  track  nor  on  tbe  space  be- 
tween the  tracks.  According  to  his  own  evi- 
dence, he  was  walking  on  the  ends  of  the  ties 
west  of  the  rigbt-hand  track,  and  hence  he 
was  not  In  a  position  to  be  seen  as  readily  as 
he  would  have  been  If  he  had  been  on  the 
track.  He  admits  that  he  heard  the  train 
that  struck  him  and  knew  It  was  approach- 
ing but  contends  that  he  thought  It  was  ap- 
proaching from  the  south,  instead  of  from 
the  north.  The  tact  that  he  heard  the  train 
and  knew  that  tt  was  approaching  him  shows 
that  he  was  properly  warned  of  the  train's 
approach  by  the  noise  of  the  train. 

[11]  Rilling  the  bell  and  blowing  tbe  whis- 
tle wouid  have  added  nothing  to  this  warn- 
ing, because  he  admits  bearing  the  noise  of 
the  train  and  knowing  that  it  was  approach- 
ing him.  This  afforded  him  notice  of  the 
the  danger,  and  it  then  became  bis  duty  to 
get  out  of  the  way  of  the  train.  This  he 
failed  to  do.  It  was  his  dnty  to  be  on  the 
alert  for  bis  own  protection.  He  had  bad 
experience. as  a  track  walker,  and  knew  the 
dangers  Incident  to  that  occupation.  When  * 
he  began  woi^  as  a  track  walker,  be  knew 
the  dangers  ordinarily  Incident  to  that  call- 
ing, and  assumed  the  risks  ordinarily  Inci- 
dent thereto. 

The  defendant  did  not  know  that  the 
plaintiff  was  on  or  near  the  track,  and  hence 
it  was  not  guilty  of  ne^lgence  in  that  It  did 
not  sound  the  whistle  or  ring  the  bell.  Fur- 
thermore the  plaintiff  admits  that  he  heard 
the  train  and  knew  that  it  was  approaching 
him,  and  hence  he  had  sufficient  notice  and 
warning  that  the  train  was  approaching  blm, 
and  he  had  an  opportanlty  to  escape  IzUnry 
by  Jumping  Into  the  mnd  and  water,  bat  he 
refused  to  do  so,  because  he  was  not  willing 
to  get  wet  and  muddy.  This  tends  to  prove 
negligence  on  his  part  but  we  do  not  flnd  it 
necessary  to  decide  whether  he  was  negligent 
or  not  - 

The  court  below  set  aside  the  verdict  and 
granted  a  new  trial  ton  want  ot  evidence  to 
support  the  verdict  We  hold  that  the  un- 
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dlapnted  eTklenoe  shows  that  th«  defendant 
nu  not  gaXitj  of  tibe  negUsence  cuarged,  and 
flat  there  was  no  evidence  to  enq^tort  tbe  ver- 
dict Tb»  tnuden  of  pnxtf  was  upon  the 
plaintiff  to  ahow  tbat  the  deCotdant  was 
gnduy  of  negligence  fliat  waa  the  prozlniate 
came  of  the  injury.  The  eridenoe  showed 
ttit  Oe  plaintiff  was  eeriooaly  Injured;  hot 
that  18  not  snfficlait  Some  defiinlt  on  the 
part  of  the  defendant  most  be  shown.  Beach 
ML  Contrlhatory  Negligence  iJSA  Bd.)  1  4S, 
sars  In  part: 

'^e  defendant  must  not  be  'a  forgotten  man.' 
Tbm  mnst  be  a  default  on  hU  part,  a  want  of 
nffintxj  care,  or  the  plaintiff  cannot  recover." 

We  arorove  the  ordw  of  the  court  b^w 
gnntlng  a  new  trial,  and  aald  order  la  af- 
flmed. 

HcBBIDB,  a  J.,  and  BUBNSIT  and 
MOOBB^  Jl^  concur. 


STATB  ex  nL  CLABK  v.  HABBI8. 
CBwene  Oonxt  at  Orcgan.  Oet  17, 1814^ 

Z.  Qtro  Wjjuaunto  d  62*)— Dxwjbbxb— An- 

laaexoN. 

A  demorrer  to  tbe  petition  or  complaint  In 
«ao  wairanto  admits  ue  allegations  that  are 
properly  pleaded  to  be  true. 

[Ed.  Noter— For  other  caicfc  see  Qao  Wanmn- 
tn.  Cent.  Dig.  |  &7 ;  Dec.  Dig.  |  62.*] 

2.  OmcBBs  (i  New,  voL  17  Key-No.  Se- 

ries) —  Recall  —  Conbtitutiohai.  Pbovi- 

BI0N8. 

Const  art  2.  I  Iflk  aathorizoi  the  recall  of 
officers  and  provides  that  there  may  be  required 
25  per  cent,  but  oq  more,  of  the  numbier  of 
electors  who  voted  in  tbe  district  at  tbe  pre- 
ceding electifMi  for  Jostlce  of  Supreme  Court 
to  file  their  petition  demanding  recall,  and  an* 
tborlzes  the  legislative  assembly  or  tbe  people 
to  make  laws  to  aid  tbe  operation  thereof.  Held, 
tbat  tbe  section  requires  25  per  cent  of  tbe 
electors  to  sign  any  petition  for  recall  until  ttte 
legislative  assembly  or  the  people  provide  for  a 
petition  signed  by  a  less  number. 

8.  CONVITTUTIOIUX  LAW  (§30*)— OoNBTBUO- 
TIOH  or  C0II«nTaTI0NAI.FB0VISI01IS— Seuw 

Bncunna  FBoVzsioiffs~"AxD." 

In  Const  art  2.  I  18,  antli<»tsing  the  re- 
call of  officers,  tbe  provision  for  such  additional 
l^islation  as  may  aid  the  operation  of  tbe  sec- 
tion does  not.hold  tbe  section  in  aburanoe  until 
SDcfa  legislation  Is  enacted,  the  word  "aid"  ilg- 
nifying  to  support  help,  or  assist 

[Ed.  Note.— For  other  cases,  see  Constitutlaai- 
si  Law,  Cent  Dir.  I  »2;  Dec.  Dig.  i  80.* 

For  other  definitions,  see  Words  and  Phrases, 
91nt  and  Second  Series.  Aid.] 

4.  CoBSTrrDTiowAi.  Law  (ft  31*)— Gohsioto- 

TION  or  COWBTITUTIOWAI.  FBOTZBIONS— BCLV^ 

BxmcuTUia  Pbovisiors. 

Const  art  2,  §  18,  providing  tbat  every 
poblic  <^oer  is  subject  to  recall,  and  requiring 
a  petition  for  recall  to  be  presented  to  sod  filed 
with  the  o$cer  with  whom  tbe  petition  for  nom- 
bstion  Is  required  to  be  filed,  providing  tiiat  it 
■hall  not  be  necessary  for  petitions  to  be  sign- 
ed by  more  than  26  per  cent,  of  the  legal  voters, 
requiring  the  reason  for  tbe  recall  to  be  stated 
ia  the  mtition,  and  tbat  tbe  officer  be  given  five 
days  after  its  filing  in  which  to  reidgn,  and  that 
if     docs  not  redgn  In  five  days  after  tbe  peti- 


tion Is  filed  a  special  election  shall  be  ordered 
by  the  officer  with  whom  tbe  petition  is  filed, 
and  in  case  tbe  officer  resigns  that  the  vacancy 
shall  be  filled  as  provided  vy  law*  and  anthorlB' 
ing  such  additional  Isolation  as  may  aid  tbe 
operation  of  tbe  section,  including  provision  for 
payment  by  tbe  public  treasury  of  tbe  reason- 
able special  election  campaign  expenses  of  the 
officer,  is  s4df<operating,  except  as  to  tlw  pro- 
vialon  for  lei^Iation  for  the  payment  of  the 
campaign  expenses  of  tbe  officer. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  68;  Dec.  Dig,  |  31.*] 

6.  CoHSimmowAi.  Law  (8  2^)— Constbuc- 

TION     OF    COWSTITtmONAl.    PBOVISIOIfS  — 

"Sm-Bmoutiho." 

Constitutional  provisicms  are  "lelf-execut- 
ing"  where  it  Is  uit  manifest  Intention  tbat 
they  should  go  into  effect  and  no  ancillary  legis- 
lation is  necessai7  to  the  enjoyment  of  a  right 
given  or  the  wforosmott  of  a  duty  or  UablUtj 
imposed. 

[Bd.  Note^-For  other  cases,  see  Constitntiw- 
al  Law,  Cent  Dig.  |  82;  Dec  Dig.  {  29.* 

For  othw  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Self-Executing.] 

&  CONSTITXmOIfAL  LAW    (|  14*)— KULEB  OF 

CoNSTBucTioN— Intention. 

Const  art  2,  I  18,  authorising  the  recall, 
of  officers,  should  be  oonstraed  to  gen  effect  to 
the  intention  of  Its  framers  and  electors  who 
adopted  it  and  they  should  be  taken  to  have  in- 
tended what  the  language  used  means. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  11;  Dec  Dig.  (  14,*] 

7.  CoNsrrrcTioNAL  Law  a  81*)— Conbtbuo- 
TION  OF  CoNBTmjnoNAi.PaoTiflioi!ra— e«LF» 

BXBCDTING  PBOVIMOHS. 

Under  Const  art  2,  8  18j  authorising  the 
recall  of  public  officers,  tbe  failure  of  tbe  Leg- 
islature to  provide  for  payment  of  campaign  ex- 
penses of  tbe  officers  subjected  to  the  recall  out 
of  the  public  treasury  as  authorised  by  tbe  sec- 
tion dow  not  enspsna  the  right  of  recall. 

[Bd.  Note.— OPor  oth^  cases,  lec  Oenstitntlon- 
al  Law,  Cent  Dig.  |  58;  Dec.  Dig.  I  31.*1 

In  Banc.  Original  proceeding,  on  the  rela- 
tion of  Andrew  L.  Clark,  for  quo  warranto 
to  W.  A.  Harrla  Heard  on  demurrer  to  tbe 
petltloo  or  complaluL   Demurrer  overruled. 

O.  E.  B.  Wood  and  O.  F.  Martin,  both  of 
Portland,  for  plaintiff.  M.  L.  Pipes  and 
Ansel  R.  dark,  botb  of  Portland,  for  de- 
fendant 

BAHSBT,  J.  This  iB  an  action  in  the  na- 
tare  of  quo  warranto  brought  in  this  court 
by  the  state  of  Oregon,  on  the  relation  of 
Andrew  h.  Clark,  against  the  defendant,  W. 
A.  Harris,  wherein  it  la  ctmtended  tbat  the 
defendant  Is  guilty  of  nsnrplng  and  onlaw- 
folly  exercising  the  office  ot  county  Judge  of 
Colui&bla  county.  It  Is  contended,  alst^  that 
the  relator,  Andrew  L.  Cnark,  Is  the  duly 
elected  and  qualified  county  Judge  oi  said 
county  and  entltied  to  said  office,  etc  The 
petition  or  complaint  states  the  &ets  relied 
nprai  by  the  plaintiff.  The  defendant  filed 
a  demurrer  to  the  petition  or  eranplalnt,  al- 
leging that  said  petition  or  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  donnrrer  was  argued  in 
banc;  some  days  ago  by  attorneys  for  tbe  re- 
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^pectlTo  parties,  snd  tak«t  under  advlse- 
ment      the  court. 

It  Is  not  necessary  to  state  tbe  facts  In 
full,  as  the  argument  covered  substantially 
but  one  question,  to  wit,  whether  section  18 
of  article  2  of  the  Constitution,  relating  to 
the  recall  of  public  officers,  is  self -executing. 
On  and  prior  to  September  22,  1914,  the 
defendant  was  tbe  duly  elects  qualified,  and 
acting  county  judge  of  Columbia  county.  On 
August  28,  1914,  there  was  filed  in  the  oflSce 
of  county  clerk  of  CoInmUa  county  a  peti- 
tion In  proper  form  for  the  recall  of  the  de- 
fendant. In  accordance  with  the  terms  of 
section  18  of  article  2  of  tbe  Constitution. 
This  petition  ctmtalned  all  that  said  section 
18  requires  to  tie  set  tortii  In  a  petition  for 
a  recall.  Tbe  defendant  did  not  resign,  and 
the  coun^  clerk  duly  ordered  a  spedal  elec- 
tion to  be  held  In  said  county  on  September 
22,  1914,  to  determine  whether  the  people  of 
said  county  would  recall  the  defendant  as 
county  Judge  of  said  ccinnty.  Due  notice  of 
,  said  election  was  glveoi,  and  it  was  dnly  held. 
Andrew  K  Clarl^  the  relator,  was  nominated 
as  a  candidate  for  county  Judge,  to  be  voted 
for  at  said  election.  At  said  recall  election, 
be  received,  for  tbe  office  of  county  Judge, 
1,484  yotest  and  tbe  defendant  recelTed  only 
1,249  votes;  tbe  forma:  having  received  a 
majority  of  235  over  tbe  defendant,  and  no 
person  except  said  relator  and  tbe  defendant 
having  received  any  votes  at  said  election. 
The  said  vote  was  duly  canvassed  and  said 
relator  was  dnly  declared  to  have  been  elect- 
ed county  Judge  of  said  county  at  said  elec- 
tion. A  certificate  of  election  was  issued  to 
the  relator,  and  he  Immediately  qualified  as 
county  Judge  of  said  county  by  taking,  sub- 
scribing, and  filing  bis  oath  of  (fflce  as  re- 
quired by  law.  Tbe  relator  rnu  and  is  a 
male  dUzen  ot  tbe  United  States  and  of 
tlie  state  of  Oregon  and  of  Columbia  connty, 
and  duly  qoalifled  to  be  elected  connty  judge 
of  said  county.  After  the  relator  bad  so 
qualified  as  county  Judge  of  said  county,  he 
duly  demanded  of  the  defendant  the  posses- 
Hlon  of  the  books,  papers,  and  Insignia  of 
said  office;  but  the  defendant  refused  to  ac- 
cede to  said  demand  and  continues  to  hold 
said  office,  and  excludes  the  relator  there- 
from, etc 

[1]  The  demurrer  admits  the  allegations  of 
the  petition  or  complaint  that  are  properly 
pleaded  to  be  true.  The  iioint  contended  for 
by  the  defendant  upon  the  demurrer  is  that 
the  recall  of  public  officers  provided  for  by 
section  18  of  article  2  of  the  Constitution 
is  not  in  force  because  said  provision  of  the 
fundamental  law  is  not  9elf-exeoutinff,  and  no 
act  of  the  legislative  assembly  or  of  the  peo- 
ple bas  been  passed  to  carry  it  into  effect 
If  this  contention  is  well  founded,  the  re- 
call election  was  unauthorized  and  conse- 
quently void.  The  counsel  for  the  defendant 
contend  that  this  section  is  in  aheyanoe,  and 
that  It  will  continue  to  be  In  that  state  uotU 
the  legislative  assembly  or  tbe  pe<^Ie  shall 


enact  a  law  providing  the  per  cent,  of  the 
legal  voters  that  shall  be  necessary  to  sign 
petitions  for  a  recall,  and,  also  for  the  pay- 
ment by  the  pabUc  treasury  of  the  reasonable 
special  election  expenses  of  the  officer  whom 
the  petitioners  desire  to  have  recalled. 

Said  section  18  is  as  follows : 

"Every  public  officer  in  Oregon  is  subject,  as 
herein  prorlded,  to  recall  by  the  legal  voters  of 
the  state  or  of  the  electoral  district  from  which 
he  is  elected.  There  may  be  required  twenty- 
five  per  cent,  but  not  more,  of  the  number  of 
electors  who  voted  in  hla  district  at  the  pre- 
ceding election  for  Justice  of  the  Supreme  Court 
to  file  their  petition  demanding  hb  recall  by 
the  people.  They  shall  set  forth  in  said  petl- 
tioQ  tbe  reasons  for  said  demand.  If  he  shall 
offer  his  resignation,  it  shall  be  accepted  and 
take  effect  on  the  day  it  is  offered,  and  tbe  va- 
cancy shall  b«  filled  as  may  be  provided  by  law. 
If  he  shall  not  resign  within  five  days  after  the 

Setitlon  is  filed,  a  special  election  shall  be  or- 
ered  to  be  held  within  twenty  days  in  his  said 
electoral  district  to  determine  whether  the  peo- 
ple will  recall  said  officer.  On  tbe  sample  bal- 
lot at  ssid  election  shall  be  printed  in  not  more 
than  two  hundred  words,  tne  reasons  for  de- 
manding the  recnll  of  said  officer  as  set  fortb 
in  the  recall  petition,  and  in  not  more  than  two 
hundred  words,  tbe  officer's  justification  of  bis 
course  in  office.  He  shall  continue  to  perform 
the  duties  of  his  office  until  the  result  of  said 
special  election  shall  Ik  officially  declared.  Oth- 
er candidates  for  tbe  office  may  be  nominated  to 
t>e  voted  for  at  said  special  election.  The  can- 
didate who  shall  receive  the  highest  number  of 
votes  shall  be  deemed  elected  for  the  remainder  of 
the  term,  whether  it  be  tbe  person  against  whom 
the  recall  petition  was  filed,  or  another.  The 
recall  petition  shall  be  fi{ed  with  the  officer  with 
whom  a  petition  for  nomination  to  such  office 
should  be  filed,  and  the  same  officer  shall  order 
the  special  election  when  it  is  required.  No 
such  petition  shall  be  circulated  against  any  of- 
ficer nntil  he  has  actually  held  nis  office  six 
months,  save  and  except  that  it  may  be  filed 
against  a  senator  or  representative  in  tlie  leg- 
islative assembly  at  any  time  aftn  five  days 
from  tiie  beginnuag  of  the  first  session  after  his 
election.  After  one  such  petition  and  special 
election,  no  further  recall  petition  shall  be  filed 
against  the  same  officer  during  the  term  for 
which  he  was  elected  unless  such  further  peti- 
tioners shall  first  pay  into  the  public  treasury 
which  has  paid  such  special  election  expenses, 
the  whole  amount  of  ito  expenses  for  the  pre- 
ceding spedal  election.  Sucn  additional  legLsla- 
tion  as  may  aid  the  operation  of  this  section 
shall  be  provided  by  the  le^alative  assembly, 
including  provision  for  paym^t  by  the  pnbUo 
treasury  of  the  reasonable  special  electicm  cam- 
paign expenses  of  such  officer.  But  the  words, ' 
the  l^juative  assembly  shall  provide/  or  any 
similar  or  equivalent  words  in  this  Constitu- 
tion or  any  amendment  thereto,  shall  not  be 
construed  to  grant  to  the  legislative  assembly 
any  exclusive  power  of  lawmaking  nor  in  any 
way  to  limit  the  initiative  and  referendum  pow^ 
en  reserved  1^  the  people." 

TUs  sectSm  vas  adopted  1^  a  vote- of 
the  people  on  the  first  Monday  in  June, 
1908.  Three  general  sessions  of  the  legis- 
lative assembly  have  passed  since  ite  adop- 
tion, but  no  act  bas  been  passed  In  relation 
tbereto.  Tblm  section  Is  new,  and  it  is  now 
b^ore  this  court  for  tbe  first  time  for  con- 
struction. Tbe  first  sentence  of  said  sets 
tton  of  the  Constitution  la  as  follows: 

"Every  public  officer  in  Oregon  is  subject,  as 
herein  provided,  to  a  recall  by  the  legal  votm 
of  the  state  or  of  the  electoral  district  from 
which  he  is  elected." 


Digitized  by  Google 


STATE  T.  HABIU8 


111 


This  provision  subjects  every  state,  dis- 
trict, coiinl7,  and  nranldpal  officer  to  what 
has  been  designated  as  the  "Imperial  Recall" 
It  provides  a  special  remedy  to  oast  from 
public  office  a  corrupt,  Incompetent,  nnfaltb- 
fol,  or  nnpopnlar  public  servant 

[>]  1.  ^Ebe  first  pc^t  made  la  that  aald 
BBcthm  does  not  provide  deltailt^  what  per 
cent  of  the  electors  shall  be  required  on  pe- 
titions for  a  recall,  and  that  this  Is  left  to 
be  determined  tf  oonntp  derfes  or  oOus  pxop- 
er  officos  with  whom  the  petitions  are  re- 
quired to  be  filed.  But  we  cannot  aasmt  to 
this  contention.  The  daose  of  tlils  sectloa 
relatlnf  to  this  mattw  Is  as  follows: 

"There  may  be  required  twenty-five  per  cent) 
bat  not  more,  of  the  nmnber  of  electors  who 
voted  in  his  district  at  the  preceding  election 
for  Justice  ot  the  Supreme  Court  to  file  their 
petition  demanding  his  recall  by  the  people." 

l^is  section  authorizes  the  legislative  as- 
Bembly  or  the  people  to  «iact  laws  to  "aid" 
the  operation  thereof,  and  it  is  competent 
fbr  the  legislative  asiembly  or  the  people 
to  provide  by  law  t^iat  It  shall  be  sufficient 
for  a  recall  petition  to  be  signed  by  10  or 
IS  per  cent  of  the  electors,  or  any  per  cent 
thereof  less  than  25 ;  but  not  more  than  25 
per  cent  can  be  required.  Until  the  legis- 
lative assembly  or  the  people  enact  the  con- 
trary, every  petition  for  a  recall  must  be 
signed  by  not  less  than  25  per  coit  of  the 
electors  of  the  county  or  Section  district 

[S]  2.  The  second  point  contended  for  by 
the  counsel  for  the  defendant  is  that  the 
following  provision  of  said  section  18  evinces 
an  Intention  that  said  section  shall  retrialn  in 
abeyance  until  certain  legislation  referred  to 
therein  shall  be  enacted: 

"Such  additional  legislation  at  tiMy  aid  the 
oferatttm  of  thia  teciion  sliall  be  provided  by  the 
l^tlative  assembly,  indnding  provision  fbr  pay- 
ment by  the  public  treasury  of  the  reasonable 
special  election  campaign  expenses  of  such  of- 
ficer." 

This  clause  requires  the  legislative  as- 
sembly to  pass  such  legislation  "as  may  aid 
tbe  operation"  of  said  section.  This  does 
not  mean  legislation  to  put  said  section  in 
operation,  but  such  as  will  aid  its  operation. 
It  seems  to  Imply  that  the  section  will  be  in 
toleration  before  snch  legislation  shall  be 
enacted.  "To  aid"  slgnlQes  "to  support, 
help,  or  assist" 

[4]  Tbia  section  does  not  confer  power  up- 
on the  legislative  assembly  to  provide  for 
tlie  recalling  of  officers.  It  is  not  a  mere 
declaration  of  principles  to  be  made  opera- 
tire  by  the  legislative  assembly.  It  provides 
that  "every  public  officer,  i9  aubjaot  u  herein 
provided,  to  recalL**  Every  officer  la  made, 
l)y  this  section,  subject  to  recall  as  provided 
therdn  and  not  as  the  lawmaking  depart* 
ment  may  provide.  This  provision  speaks 
in  the  present  tens^  and  dedarea  that  every 
pobUc  officer  is  subject  to  recall  as  provided 
in  said  section.  It  requires  a  petition  de- 
manding a  recall  to  be  presented  to  and  fllwt 


with  the  officer  with  whom  a  petltlcai  of 
nomination  to  such  office  Is  required  to  be 
filed;  It  provides  that  It  shall  not  be  neo- 
essary  that  such  petitions  be  signed  by 
more  than  Sff  per  cent  of  the  legal  roters 
that  voted  for  Justice  of  the  Supreme  Gonrt 
at  the  preceding  elecUm;  It  requires  tbe 
reasons  for  the  recall  to  be  stated  in  the 
petltlim ;  It  requires  also  that  the  officer  be 
given  five  days  after  the  petition  is  filed 
In-  irtildi  to  resign ;  It  provides  ttiat  if  he 
does  not  resign  in  five  days  after  the  peti- 
tion Is  filed,  a  special  election  shall  be  or- 
dered to  be  hdd  In  20  days  to  determine 
whether  the  people  wlU  recall  him;  It  re- 
quires tlie  election  to  be  called  by  the  officer 
with  tbe  petition  is  filed ;  it  provides 

that  if  the  officer  resigns,  bis  resignation 
shall  be  aoc^ted,  and  that  the  vacancy  shall 
be  filled  as  provided  by  law;  it  provides 
that  on  the  sample  ballots  for  said  election 
shall  be  printed,  in  not  more  than  200  words, 
the  reasons  for  demanding  the  recall  of  the 
officer,  and  it  also  provides  that  there  shall 
be  printed  on  said  ballot,  in  not  more  than 
200  words,  the  officer's  defense;  it  provides,, 
also,  that  other  candidates  may  l)e  nominate 
ed  to  be  veted  for  at  said  election  for  said 
office,  and  declares  that  the  person  receiv- 
ing the  highest  number  of  votes  for  said  office 
shall  be  deemed  to  be  elected  for  the  remain- 
der of  the  term,  whether  it  be  the  officer  who 
is  subjected  to  the  recall  or  another,  etc 

This  section  sets  forth  a  complete  modus 
operandi  for  the  recall.  Nothing  whatever 
is  omitted  that  is  necessary  to  eCTect  the 
recaU.  Its  provisions  are  absolute,  not 
condltionaL  Its  terms  Indicate  an  intention 
that  It  shall  be  operative  as  soon  as  it  shall 
be  adopted  by  the  people.  There  ia  nothing 
to  he  done  &v  the  Legiglatttre  to  put  it,  in 
operation.  It  is  clear  from  the  terms  of 
this  section  that  its  framers  and  the  electors 
who  adopted  it  did  not  intwid  that  U  should 
be  in  abeyance  until  tbe  lawmaldng  power 
should  pass  some  act  In  Its  aid.  If  they  had 
Intended  to  confer  power  on  tbe  Legislature 
to  provide  for  a  recall  of  public  officers) 
they  could  have  done  so  In  a  few  words, 
and  it  would  not  have  been  necessary  to  use 
500  words  in  conferring  this  power.  It  Is 
evident  from  the  wording  of  this  section 
that  its  framers  and  the  electors  who  ad<^t- 
ed  it  desired  to  make  it  effective  Immediate- 
ly. To  make  It  dependent  on  the  action  of 
tbe  Legislature  would  have  been  to  make  it 
subject  to  be  defeated  by  the  inaction  of  an 
unfriendly  or  negligent  Legislature. 

It}  3.  Gonstitntifflial  provlsltms  are  aelf- 
execntlng  where  it  Is  the  manifest  Intention 
that  they  should  go  Into  immediate  effect  and 
no  andUary  leglsbition  Is  necessary  to  the 
enjoymrait  of  a  right  given,  or  the  enforce- 
m&Lt  of  a  duty  or  a  liability  Imposed.  6 
Am.  &  Eng.  Cyc  c£  Law  (2d  Ed.)  912;  8 
Oyc.  IV*  752,  753;  Cooley  on  Constitutional 


Digitized  by 


112 


144  PACIFIC 


&EPOBTBB 


(Or. 


Um.  (7fh  Bd.)  121;  A.am  Dairy  Go.  T.  Ab- 
torla.  4B  Or.  B23,  90  Pac  US ;  Tnttle  Na- 
tional Bank  of  Republic,  161  111.  602,  44  N. 
E.  084,  34  L.  R.  A.  750 ;  Friedman  t.  Mathes, 
8  Heisk  (Tenn.)  408;  Willis  t.  Mabon,  48 
Minn.  160,  60  N.  W.  1110,  16  U  B.  A.  281,  31 
Am.  St  Bep.  926. 
8  Oyc.  Bupra,  says: 

"A  Klf-executins:  provialoD  Is  one  which  Bttp- 
pUes  the  rule  or  means  by  which  the  right  sir- 
en may  be  enforced  or  practiced,  or  by  wUcn  a 
duty  enjoined  may  be  performed. " 

JuBtlce  Moon^  In  Acme  t.  Astoria,  aapra, 
says: 

"A  section  of  the  fundamental  law  I»  eelf-ex- 
ecutins  when  it  prescribes  a  rule,  the  applica- 
tion of  which  ^nts  Into  operation  the  constitu- 
titmal  proTjuon.  *  *  •  The  amendment 
quoted,  having  (xpressly  authorized  cities  and 
towns  to  provide  for  the  manner  of  exercising 
the  initiative  and  referendum  powers  as  to 
tfa^r  municipal  leKislationi  the  proviiion  is 
therefore  Belf-execatins  in  respect  to  the  class  of 
enactments  specified. 

In  Willis  T.  Uabon,  snpra,  the  Snprone 
Goort  of  Minnesota  says: 

"The  question  in  every  case  is  whether  the 
language  of  a  constitutional  prOTislon  is  address- 
ed to  Uie  conrts  or  to  the  Legifllature—does  it 
indicate  tltat  it  was  intended  as  a  present  en- 
actment, complete  in  itself  as  definiuve  le^sla- 
tlon,  or  does  it  eonteim>late  subsequent  legisla- 
tion to  cariy  it  into  effect?** 

In  Tattle  t.  National  Bank  <tf  Repnblii^ 
supra,  the  Supreme  Court  of  nUnois,  says: 

"Where  it  Is  apparent  that  a  particolar  pro- 
vision of  the  organic  law  shall  go  into  immedi- 
ate effect  without  ancillat^  legislation,  and  this 
can  be  determined  by  giving  tuU  force  and  ef- 
fect to  all  its  clauses  relating  to  the  same  sub- 
ject, and  the  language  is  free  from  ambiguity, 
then  it  becomes  the  imperative  dub  of  the  ju- 
dicial tribunals  to  declare  It  self-executing; 
and  wbere  the  provisioa  is  unambiguous  and 
the  purpose  of  the  provision  wonld  be  frustrated 
unless  it  be  given  Immedlata  effect,  it  will  be 
held  self-executing.** 

Oooley  on  OonstttatloDal  limitatkma,  su- 
pra, says: 

"A  constitutional  provision  may  be  said  to 
be  self-executing,  If  it  supplies  a  sufficient  rule, 
by  means  of  which  the  right  given  may  be  en- 
joyed and  protected,  or  the  doty  imposed  may 
be  enforced,  and  It  Is  not  self-executing  when 
it  merely  indicates  principles,  without  laying 
down  rules  by  means  of  which  those  principles 
may  be  given  the  force  of  law.** 

The  clause  of  the  section  of  the  Constitu- 
tion under  consideration  which  provides  that 
such  additional  legislation  as  may  aid  in  the 
operation  of  this  section  shall  be  provided 
by  the  legislative  assembly,  Including  a  pro- 
vision for  payment,  by  the  public  treasury,  of 
the  reasonable  special  election  campaign 
expenses  of  such  an  officer,  is  a  direction  to 
the  L^lslatnre  to  pass  such  act  as  may  aid 
in  the  operation  of  said  section,  but  the  right 
to  have  an  officer  recalled,  in  accordance 
with  the  provisions  of  such  sections,  is  not 
made  dependent  on  the  passage  of  such  an 
act  It  is  the  duty  of  the  legislative  assembly 
to  pass  such  an  act,  but  the  right  to  recall 
an  officer  cannot  be  suspended  or  defeated 
by  the  fatlnre  of  the  Legislature  to  do  Its 


dnty  in  die  pmnlaes.  lliere  U  nothing  in 
said  section  indicating  an  intention  that  the 
rlg^t  of  recall  should  be  tepmSmt  upon  the 
action  or  will  of  the  Leg^slatura  The  people 
adopted  this  section  to  enable  them  to  have 
a  repaedy  against  corrupt  inefficient  unfaith- 
ful or  unpopular  public  officers.  The  section 
provides  a  complete  code  for  a  recall  of  offl- 
cers,  and,  according  to  the  obvious  meaning 
of  the  lan^age  used,  the  right  was  to  be 
effective  at  toon  as  said  section  took  effeet. 

[6]  This  section  should  be  so  construed  as 
to  give  effect  to  the  intention  of  its  framera, 
and  the  electors  who  adopted  It  and  they 
should  be  taken  to  have  intended  what  the 
language  used  means. 

Chief  Justice  Mavshall  in  Gibbons  t.  Og- 
den,  &  Wheat  1,  6  L.  Ed.  23,  says:  The  fram- 
ers  of  the  "Ccmstltutlon,  and  the  people  who 
adopted  It,  must  be  understood  to  have 
employed  words  In  their  natural  sense,  and 
to  have  Intended  what  they  have  said." 

Justice  Lamar,  in  (Lake  County  t.  Rollins, 
130  U.  S.  670,  ffn,  9  SniK  Ct  602,  S2  U  Bd. 
1060,  says: 

"The  object  of  construction,  applied  to  a  Con- 
stitution, is  to  give  effect  to  the  intent  of  its 
framers,  and  of  Die  people  in  adopting  it.  This 
intent  is  to  be  found  In  the  instrument  Itself; 
and  when  the  test  of  a  constitntional  provision 
is  not  ambiguous,  the  courts,  in  giving  construc- 
tion thereto,  are  not  at  liberty  to  search  for  its 
meaning  beyond  the  Instrument.  •  •  •  The 
simplest  and  moet  obvious  Interpretation  of  a 
Constitution,  If  in  itself  sensible,  is  the  most 
likely  to  be  that  meant  by  the  people  In  Its 
adoption." 

Bearing  in  mind  that  this  section  provides 
a  complete  method  of  procedure  for  effecting 
a  recall,  and  that  its  language  indicates  an 
Intention  that  it  should  be  operative  imme- 
diately, we  hold  that  It  is  self-executing  as 
to  all  Its  provisions,  except  the  clause  tliat  re- 
Qulres  the  Legislature  to  pass  an  act  provid- 
ing for  the  payment  of  the  reasonable  special 
election  campaign  expenses  of  the  officer  buI>- 
jected  to  the  recall.  As  to  the  latter  provi- 
sion. It  Is  not  self-executing,  but  the  failure 
of  the  Legislature  to  pass  such  an  act  does 
not  prevent  the  enforcement' of  the  provisions 
for  the  recalL 

[7]  To  hold  that  the  failure  of  the  lawmak< 
Ing  department  to  enact  a  law  requiring  the 
payment  of  the  reasonable  campaign  expenses 
of  the  officer  subjected  to  the  recall  out  of  the 
public  treasury  operates  as  a  suspension  of 
the  right  to  recall  a  public  officer  would,  in 
our  judgment  defeat  the  intention  of  the 
electors  who  adopted  said  section  18.  We  be- 
lieve that  their  Intention  was  that  the  right 
to  recall  a  public  officer  should  exist  as 
soon  as  said  oonsUttttlonal  provision  took  ef- 
fect 

It  is  hardly  necessary  tor  us  to  say  that  we 
have  nothing  to  do  with  the  wigdom  at  the 
provision  for  the  recaU.   Obrlonsly,  It  can 

be  abused. 

We  hold  that  said  section  18  of  article  2  of 
the  Constitution  Is  self -executing.  We  bold* 
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alBo,  tbat  the  form  of  notloe  of  the  recall 
election  Is  sufficient. 

The  demnrrer  to  the  petitlcm  or  complaint 
li  orermled. 

UOORB  and  EAKIN,  JJ^  took  no  part  In 
the  consideration  of  this  case. 


8TA.TB  T.  LBONABD. 
(Baprame  Court  of  Oteson.    Oct.  13,  1914.) 
1  iRDICTlfBRT  Airn  Irpobmatior  (S  125*)— 

DnFuoirr— Faub  Pkbtbrsbs. 

Under  L.  O.  L.  I  lt)M,  making  it  an  of- 
fense for  any  person,  by  false  pretenses,  to  ob- 
tein,  or  attempt  to  obtain,  with  intent  to  de- 
fraad,  the  fligoature  of  any  pereon  to  any  writ- 
ing, the  false  making  wbereoC  would  be  forgery, 
ud  section  1552  providing  tbat  In  all  cases 
the  defendant  may  be  found  guil^  of  any  crime 
neccBsarily  incladed  in  that  charged  or  of  an 
attempt  to  commit  snch  crime,  an  indictment 
eharging  that  by  false  pretenses  defendant  ot^ 
taio«],  and  attempted  to  obtain,  the  signature 
of  a  person  to  a  writing  does  not  charge  two 
■eparate  offenses. 

[Ed.  Kote.— Fot  odier  cases,  see  Indictment 
ud  Information*  Cent  Dig.  ||  Dec. 
Dig.  1126.*] 

2.  Falsb  PBffOunBa  (|  49*}— Btidxhob— Sov- 

HCISNCT. 

In  a  prosecution  for  false  pretenses,  evi- 
dence  held  to  show  that  representations  by  the 
defendant  as  to  the  yalue  of  land  covered  by  a 
mortgage,  transferred  to  the  complaining  wit- 
ness, were  false,  tiiat  defendant  knew  them  to  be 
falae  when  he  made  them,  that  he  made  them 
with  intent  to  defraud  the  complaining  witness 
and  bis  wife,  and  to  obtain  their  signatures  to 
a  deed,  that  they  believed  the  representations 
sitd  acted  on  than,  and  were  influenced  by  them 
and  by  an  assignment  of  the  mortgage  to  exe- 
cute the  deed. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Crat  Dig.  8         !>«:.  Dig.  S  49.*] 

3.  False  Pbbtehsis  (|  43*)— Bvidbngb— Xd- 

lUSBZBILITr. 

Under  L.  O.  L.  S  1B41,  providing  that,  up- 
on B  trial  for  having,  by  raise  pretenses,  ob- 
tained the  signature  of  any  person  to  an  instru- 
ment, no  evidence  can  be  admitted  of  a  false 
pretense  expressed  mally  and  unaccompanied 
oj  a  false  token  or  writliig,  but  such  pretense, 
or  some  note  or  memorandum  thereof,  must  be 
is  writing,  where  the  false  pretenBe  is  express- 
ed orally  and  is  accompanied  by  a  false  token  or 
writing,  it  is  not  necemry  that  there  be  any 
Bote  or  memorandum  thereof  in  writii^. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses. Cent.  Dig.  I  67;  Dee.  Dig.  |  48.*] 

4.  False  I'betensib    ({  6*)— Euuients  or 
OFrsNSK— "Tokbn"— 'TTaisk  Token." 

A  token  is  a  mark  or  sign,  a  material  evi- 
dence of  a  fact,  and  cheating  by  "false  tokens" 
implies  the  use  of  fabricated  or  deceitfully  con- 
trived material  objects  to  assist  the  person's 
own  fraud  and  falsehood  in  accompUsoing  the 
rhiwting,  and  a  false  writing  may  be  a  false 
token. 

[Ed.  Note^For  other  eases,  tee  I^lse  Pre- 
tenses, Cent.  Dig.  |  4 ;  Dec.  Dig.  f  6.* 

For  other  definitions,  see  Words  and  Phrases, 
Vint  and  Second  Series  False  Token ;  Tbksn.] 

5.  Falsx  Pbvtensbs  (1 7*)— ELBWiras  OF  Ov- 
ranBi— "  False.  " 

Where  defmdant  conveyed  his  land,  which 
was  practically  worthless,  and  took  from  the 
gn&tee  a  mor^ge  for  (4,d00,  with  the  purpose 


of  applying  the  mortage  on  the  purchase  of 

other  land_,  the  mortgage  was  a  false  writing, 
"false"  being  defined  in  law  as  designedly  un- 
true and  deceitfnl,  and  implying  an  intention  to 
perpetrate  some  treachery  or  fraud. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig,  8S  C^12,  25 ;  Dec.  Dig.  J  7.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  False.] 

6.  False  Pbbtenses  (f  7*) — Elements  pvOv- 
SUNSE- Natubb  of  Repbkbbntatioks. 

A  false  pretense,  to  constitute  a  crime, 
mast  relate  either  to  past  or  present  facts,  and 
representations  or  promises  as  to  things  to  be 
done  in  the  future  by  the  promisor  are  not 
false  pretenses,  within  the  Criminal  Code. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  |3  6-12,  26;  Dec.  Dig.  S  7.* 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  False  Pretense.] 

7.  False  Pretenses  (S  4S*)— Elementb  of 
Offense— False  Weitino. 

An  assignment  by  defendant  of  a  mortgage 
for  f4,500  on  property  which  was  practically 
worthless,  which  mortgage  was  taken  for  the 
purpose  of  applying  it  on  the  purchase  of  other 
land,  was  a  false  writing,  though  not  a  forgery, 
and  was  admissible  In  evidence  In  a  prosecution 
for  procuring  a  deed  on  the  consideration  for 
which  the  mortgage  was  applied, 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  S  S7;  Dec.  Dig.  {  43.*] 

8.  Cbiminal  Law    (J  1134*)— Appeal— Ex- 
tent OF  Review— i5bnial  of  New  Tbial. 

An  order  denying  new  trial,  not  being  ap- 
pealable, cannot  be  reviewed  on  appeal. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2587,  2653,  ^86-2998,  3056, 
3067^71;  Dec.  Dig.  1  1134.*} 

9.  Cbiminal  Law  (|  768*)— Tbial— Isstkoc- 
TioNB— Duty  of  Jimr. 

In  a  prosecution  for  obtaining  by  false 
pretenses  the  execution  of  a  deed,  the  court,  In 
response  to  a  question  by  the  jury,  properly  In- 
structed that  the  jury  should  not  t»ke  into  con- 
sideration Kny  civil  remedy  tiiat  the  complain- 
ing witness  might  have  against  the  defendant. 

[Ed.  Note.-~For  other  cases,  flee  Criminal 
Law.  Cent.  Di£.  IJ  179&-1^  1941,  1996; 
Dec.  Dig.  I  7^*J 

10.  Gbuciital  Law  (|  1186*)— Afpba]>-Dc8> 

poemon  of  CAtJBB— Technical  Ebbobs. 
Under  L.  O.  L.  I  162ti,  requiring  the  court 
on  appeal  in  criminal  actions  to  give  judgment 
without  regard  to  questions  in  the  discretion  of 
the  trial  court,  or  technical  errors,  defects,  or 
exceptions  which  did  not  affect  the  substantial 
rights  of  the  parties,  a  Judgment  can  be  revers- 
ed only  for  error  prejudicial  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3m-S^,  8221,  S230; 
Dec.  Dig.  f  U8e.*f 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  P.  Eavanaugh,  Jud«& 

T.  J.  Leonard  was  convicted  of  obtaining 
the  signature  of  two  persons  to  a  deed  of  con- 
veyance by  false  pretenses,  and  sentenced 
to  Imprisonment  in  the  penitentiary  for  not 
less  than  one  nor  more  than  five  years,  and 
he  appeals.  A£Brmed. 

3.  P.  Winter,  of  Portland  (B.  R.  Johnson, 
of  Portland,  on  the  brief),  for  appellant  R. 
F.  Maguire,  of  Portland  (W.  H.  Evans  and 
John  A.  Collier,  both  ct  Portland,  on  the 
brief),  for  respondent 
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3^14  1**  PACIFIC 

EAMSEIT,  J.  This  la  a  criminal  action 
for  obtaining  tbe  signature  of  two  persons 
to  a  deed  of  conveyanoe  of  real  property  by 
falbe  pretenses,  etc. 

Tlie  following  1b  a  copy  of  tbe  body  of  the 
Indictment,  to  wit: 

"T.  J.  Leonard  is  accased  by  the  grand  jury 
of  the  coanty  of  Multnomah  and  state  of  Ore- 
gon, by  this  indictment,  of  the  crime  of  obtam- 
ing  and  attempting  to  obtain  by  false  pretens- 
es, with  intent  to  defraud,  the  signature  of  a 
person  and  persons  to  an  instrument  and  deed, 
the  false  making  of  which  is  and  would  be  a 
forgery,  cominitted  as  follows: 

"The  said  T.  J.  Leonard  on  the  second  day 
of  December,  A.  D,  1912,  in  the  count?  of 
Multnomah  and  state  of  Oregon,  then  and  uiere 
being,  did  then  and  there  unlawfally,_  felonious- 
ly, and  knowingly,  with  intent  to  injure  and 
defraud,  falsely  and  fraudulently  pretend  and 
represent  to  one  M.  J.  Denny,  his  attorneys, 
agents  and  employes,  that  a  certain  tract  of 
land  situate  and  being  in  Skamania  county, 
state  of  Wastiington,  to  wit,  all  of  lot  eleven 
(11)  of  section  twelve  (12),  in  township  three 
(3)  north  of  range  seven  and  one-half 
east  of  the  Willamette  meridian,  containing  for- 
ty (40)  acres,  a  more  particular  description  of 
which  said  land  is  to  this  grand  jury  unknown, 
was  then  and  there  of  the  value  of  at  least  nine 
thousand  («9,000.00)  dollars  and  that  said  de- 
fendant bad  theretofore  sold  and  conveyed  said 
lands  to  one  O.  O'Donovan  for  the  sum  of  nine 
thousand  ($0,000.00)  dollars  and  that  said  0. 
O'Donovan  had  paid  to  said  defendant  forty-five 
hundred  ($4,500.00)  dollars  as  part  of  the  pur- 
chase price  for  said  laud,  and  that  a  certain 
promissory  note,  purporting  to  be  signed  and 
executed  by  said  0.  O  Donovan  to  and  in  favor 
of  the  said  defendant  in  tbe  sum  of  forty-five 
hundred  (¥4^600.00)  dollars  with  interest,  a 
more  particuiar  description  of  which  said  note 
is  to  uiis  grand  Jury  unknown,  was  the  balance 
due  and  owing  by  said  0.  O'Donovan  to  said 
defendant  on  account  of  the  purchase  price  of 
said  land,  and  that  a  certain  mortgage,  a  more 
(>articular  description  of  which  is  to  this  grand 
}ury  unknown,  had  theretofore  been  executed 
and  delivered  by  said  C.  O'Donovan  to  and  in 
favor  of  said  defendant,  as  and  for  security  for 
tbe  payment  of  said  promissory  note,  and  that 
a  certain  assignment  of  said  mortgage  and  note, 
a  more  particular  description  of  which  Is  to  the 
graiul  jury  unknown,  then  and  there  executed 
and  ddivered  by  said  defendant  to  said  U.  J. 
Denny,  his  attorneys,  agenti^  and  employes,  was 
a  real,  actual,  and  bona  fide  assignment  and 
transfer  of  a  real,  actual  and  bona  fide  promis- 
sory note  and  mortgage  for  forty-five  hundred 
(¥4t600.00)  dollars,  due  and  owing  by  said  C. 
O  Domvan  to  said  defendant,  and  that  he,  the 
said  defendant,  was  then  and  there  the  lawful 
owner  and  holder  of  said  note  and  mortgage  and 
indebtedness,  and  that  there  was  then  and  there 
due  upon  and  note  and  mortgage  the  snm  of 
forty-five  hundred  (|4,500.00)  dollars,  with  in- 
ter^ thereon  from  the  second  day  of  November, 
1912.  All  of  which  said  pretenses  and  repre- 
sentations, made  as  aforesaid,  were  false  and 
fraudulent,  and  the  said  defendant  then  and 
there  well  knew  them  to  be  false  and  fraudulent. 

"Whereas  in  truth  and  in  fact,  ae  said  defend- 
ant then  and  there  well  knew^the  said  lands  in 
Skamania  oounty,  state  of  Washington,  were 
not  and  are  not  of  the  value  of  at  least  nine 
thousand  (19,000.00)  dollars,  but  were  and  are 
of  the  value  of  not  more  than  one  thousand  ($1,- 
000.00)  dollars,  and  the  said  defendant  had  not 
theretofore  or  at  all  sold  or  conveyed  the  said 
lands  to  said  C.  O'Donovan  for  the  sum  of  nine 
thousand  ($9,000.00)  dollars,  and  the  said  0. 
O'Donovan  had  not  paid  said  defendant  the  sum 
of  forty-five  hundred  ($4,500.00)  dollars,  or  any 
sum  whatever,  as  part  payment  for  said  lands, 
and  the  said  pretended  promissory  note  for  j 
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forty-five  hundred  ($4,S00.00)  dollars  was  not 
for  a  balance  due  and  owing  by  said  C.  O'Dono- 
van to  said  defendant  on  the  purchase  price  of 
said  lands,  but  said  promissory  note  was  caused 
by  said  defendant  to  tie  executed  by  said  O. 
O'Donovan,  with  the  intent  and  purpose  of  him, 
the  said  defendant,  of  deceiving,  defrauding,  ana 
obtaining  and  attempting  to  obtain  the  signa- 
ture of  the  said  M.  J.  Denny  and  Denny. 

his  wife,  to  a  certain  instrument  and  deed  of 
conveyance  to  certain  lands  in  Clackamas  coun- 
ty, state  of  Oregon,  hereinafter  more  fully  de- 
scribed, and  the  said  C.  O'Donovan  did  not  own 
the  said  lands  and  did  not  owe  the  said  de- 
fendant the  sum  of  forty-five  hundred  ($4,- 
600.00)  dollars,  or  any  sum  whatever,  upon  said 
lands,  and  that  said  pretended  mortgage  bad 
not  been  theretofore  executed  and  delivered  by 
said  C.  O'Donovan  to  said  defendant  as  and  for 
security  of  the  payment  of  said  pretended  prom- 
issory note,  but  said  defendant  had  caused  said 
O.  O  Donovan  to  execute  said  pretended  mort 
gage  with  the  intent  of  him,  the  said  defend- 
ant, to  deceive,  defraud,  and  to  obtain  and  to 
attempt  to  obtain  tbe  siffoatures  of  the  said  M. 

J.  Denny  and    Denny,  his  wife,  to  a 

certain  instnun«it  and  deed  of  conveyance  to 
certain  lands  in  Clackamas  county,  state  of  Ore- 
gon, hereinafter  more  fully  described ;  that  said 
pretended  assignment  of  said  note  and  mort- 
gage was  not  a  tru&  real,  actual,  and  bona  fide 
assignment  of  a  real,  actual,  and  bona  fide  note 
and  mortgage,  but  said  pretended  assignment 
was  executed  and  caused  to  be  executed  by  said 
defendant  vrith  the  intent  and  purpose  on  his 
part  to  deceive  and  defraud  and  to  tobtain  and 
attempt  to  obtain  the  signatures  of  the  mid 

M.  J.  Denny  and  —        Denny,  his  wife,  to  a 

certain  Instrument  and  deed  of  conveyance  to 
certain  lands  in  Clackamas  county,  state  of  Ore- 
gon, hereinafter  more  particularly  described ; 
and  that  there  was  not  tiien  and  there  due  and 
owing  upon  said  mortgage  and  note  the  sum  of 
forty-five  hundred  ($4,500.00)  dollars,  or  any 
other  sum  or  amount  whatsoever  from  tbe  said 
C.  O'Donovan  to  the  said  defendant,  and  tbe 
said  defendant  was  not  then  and  there  the  law- 
ful owner  of  said  mortgage  and  note  and  indebt- 
edness, or  any  other  note,  mortgage,  or  indebt- 
edness due  and  owing  from  said  C.  O'Donovan 
to  said  defendant  by  reason  of  anx  sale,  trade^ 
or  other  transaction  relating  to  uld  Skamania 
county,  Washington,  lands,  and  there  was  not 
then  and  there  due  and  owing  upon  said  note 
and  mortgage  the  sum  of  forty-five  hundred 
($4,500.00)  doUars,  with  interest  from  Novem- 
ber '2,  1912,  or  any  sum  or  amount  whatsoever, 
all  of  which  facts  were  then  and  there  wdl 
known  to  said  defendant,  but  the  said  ffdse  and 
fraudulent  representations  and  pretenses  made 
and  caused  to  be  made  by  the  said  defendant  to 
said  M.  3.  Denny,  his  attorneys,  agents,  and 
employ^,  and  the  said  fraudulent,  false,  ficti- 
tious, and  collusive  note,  mortgage,  assignment, 
and  deed  so  executed  and  caused  to  be  execut- 
ed, as  aforesaid,  were  made  and  caused  to  be 
made  by  the  said  defendant  for  the  sole  pur- 
pose of  injuring,  defrauding,  and  deceiving,  and 
of  obtaining  and  attempting  to  obtain  from 
said  M.  J.  Denny  and  — ■ —  Denny  tbe  sig- 
natures of  them,  and  each  of  them,  to  a  cei^ 
tain  instrument  and  deed  of  conveyance  to 
cert&in  lands  in  Clackamas  county,  state  of 
Oregon,  hereinafter  more  fully  described,  and 

tile  said  M.  J.  Denny  and    Denny,  his 

wife,  relying  npoo  and  believing  to  be  true  tbe 
said  false  and  fraudulent  representations  and 
false  tokens  so  made  as  aforesaid,  were  induced 
thereby  to  sign,  execute,  and  caused  to  be  sign- 
ed and  executed  and  delivered  to  said  defendant 
a  certain  instrument  and  deed  of  conveyance 
to  the  foUowini;  described  lands  in  Clackamas 
county,  state  of  Oregon:  Beginning  at  a  cedar 
post  fifteen  (16)  inches  in  diameter,  which  is 
located  twen^-three  (23)  feet  five  (5)  inches 
I  east  of  an  iron  pipe  driven  in  tbe  ground  in 
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tbe  Dortli  line  of  Mctioii  84,  towaahip  1  ibiitli, 
nnge  2  eaat  of  tbe  Willamette  meridian,  in 
Clackamas  countr,  Oregon,  and  which  said  gate 
poet  is  the  dividing  line  between  the  northeast 
q^oarter  and  the  northwest  quarter  of  said  seo- 
bOD  34;  thence  sontb  on  the  said  dividing  line 
between  said  quarter  section  80  rods  to  the 
Iioint  of  beginning ;  thence  south  80  rods  to  Iron 
lape,  which  marKs  the  southwest  corner  of  the 
northeast  quarter  of  said  section ;  thence  east 
80  rods  to  the  division  line  between  the  east  and 
vest  half  of  said  northeast  quarter  of  said  sec- 
tion; thence  north  160  tods  to  the  north  line 
of  said  section  to  ad  inm  pipe,  which  marlu  the 
division  line  between  the  east  and  west  halt  of 
■aid  northeast  quarter;  thence  west  40  rods 
following  tbe  north  boundary  Une  of  said  sec- 
tion to  an  iron  pipe;  thence  south  80  rods  to 
an  iron  pipe ;  th«uce  west  40  rods  to  tbe  divi- 
Bon  line  between  the  northeast  and  northwest 
quarters  of  said  section  to  the  place  of  begin- 
ning, GODtaining  60  acres  of  land,  more  or  less 
— «  more  particular  description  of  said  lands 
and  of  said  instrument  and  deed  of  conveyance 
being  to  the  grand  jury  unknown,  contrary  to 
the  statutes  in  maeb.  eases  made  and  providedt 
and  against  the  psaoe  aooA  dignity  ct  the  state 
of  Oregon." 

We  have  set  out  this  prolix  indictment  be- 
cause there  Is  a  demurrer  thereto.  Tbe  de- 
fendant demurred  to  It  tor  the  foUowlng 
reasons: 

(1)  "That  tbe  said  indictment  In  this  cause 
docs  Dot  substantially  conform  to  the  require- 
ments of  chapter  7  of  the  Criminal  Ck)de  of  the 
state  of  Oregon  in  this:  That  said  indictment 
dees  not  clearly  or  distinctly  describe  the  false 
token  and  pretenses  and  false  representations 
alleged  to  have  been  used  and  made  by  the  de- 
fendant, and  does  not  sufficiently  describe  the 
alleged  deed  or  Instrument  to  which  it  is  allied 
the  defendant  attempted  to  and  did  obtain  the 
■ipiatures  of  Mid  H.  J.  Denny  and  ——  Den- 
ny." 

(2)  "That  more  than  one  crime  is  chafed  in 
said  indictment" 

(3)  "That  the  fscU  stated  in  said  indictment 
do  not  conatttnte  a  crime.** 

(4)  "That  Indictment  contains  nutter 
whidi,  if  trae,  would  constitute  a  Isnl  Justifi- 
cation and  excuse  of  the  crime  charged  and  oth- 
er legal  bar  to  the  action." 

The  said  demurrer  was  overruled  by  tbe 
conrt  Tbe  defendant  then  entered  a  plea 
of  not  guilty.  At  the  close  of  the  evidence 
for  the  state,  the  defendant  moved  the  court 
to  direct  an  acquittal  of  tbe  defendant  for 
tlie  alleged  reason  that  there  was  not  snf- 
fldeiit  evidence  to  warrant  a  verdict  of 
guilty.  This  motion  was  denied.  A  verdict 
of  guilty  was  returned  by  the  Jury,  and  sen- 
tence was  pronounced,  as  stated  supra.  A 
motion  for  a  new  trial  was  denied.  The  ap- 
pellant complains  of  the  niUngs  of  the  trial 
court  in  overruling  the  demurrer,  in  admlt- 
tlng  certflin  testimony  offered  by  the  state, 
in  exdnding  testlmooy  offered  by  the  de- 
fendant, in  denying  the  defendant's  motion 
for  an  acquittal,  in  giving  certain  Instruc- 
tions to  tbe  jury,  in  refusing  to  give  certain 
instructions  requested  by  the  defendant,  in 
dmylng  tbe  defendant's  motion  to  set  aside 
the  judgment  end  grant  a  new  trial,  on  tbe 
ground  of  misconduct  of  tbe  Jury. 

[1]  1.  The  appellant  contends  that  the 
Indictment  charges  more  than  one  crime. 
The  Indictment  is  based  on  aecUoa  1964, 
L  a  U,  whi^  Is  aa  followa: 


"If  any  penm  shal!*  by  any  false  pretenses 
or  by  any  privy  or  false  token,  and  with  intent 
to  defraud,  obtain,  or  attempt  to  obtain  from 
any  other  person,  any  money  or  property  what- 
ever, or  shall  obtain  or  attempt  to  obtain  with 
the  like  intent  the  signature  of  any  person  to 
any  writing  tbe  false  making  whereof  would  be 
punishable  as  forgery,  such  person,  upon  con- 
viction thereof,  shall  be  punwied  by  impriscm- 
m%Dt  in  the  penitmtiary  not  Jasa  than  one  nor 
more  than  five  years." 

Tbe  appellant  oontenda  that  tblB  section 
(mates  two  s^iarate  crimes.  He  argues  that 
obtaining  tbe  signature  In  tbe  f  orblddoi  man- 
ner la  one  crime,  and  attempting  to  obtain 
It  In  that  nuumer,  is  a  Borate  and  dis- 
tinct offense,  and  that  to  unite  tbe  two  in 
<Nae  coont  is  dupUclt?.  Tbe  charge  that  a 
person  committed  a  certain  crime  necessarily 
Includes  tbe  diarge  that  be  attempted  to 
commit  it. 

It  is  impossible  to  commit  a  crime  wlfb- 
out  doing  everything  that  constitutes  an  In- 
dlctaMe  attempt  When  a  pmam  attempts 
to  commit  a  crime,  bnt  falls  to  complete  It, 
iM  may  be  properly  Indicted  fbr  tike  attwpt 
only.  Where  a  person  la  Indicted  for  i3ie 
commtaslon  of  a  crime,  and  tbe  evidence 
shows  that  he  attempted  to  commit  It, 
bnt  failed  to  complete  the  offense,  he  may 
be  properly  convicted  of  the  attempt  only. 
Section  1662,  L.  O.  h.,  is  as  follows: 
"In  all  cases,  the  defendant  may  be  found 

r ty  of  any  crime,  tbe  commimion  of  which 
necessarily/  included  in  that  which  he  is 
charged  in  the  Indictment,  or  of  an  attempt  to 
commit  such  crime." 

The  law  of  1876  (Laws  1876,  p.  SO),  prohib- 
iting gambling,  made  it  a  crime  for  any  one 
to  "deal,  play  or  carry  <m  •  •  •  any 
game  ot  faro,"  eta 

The  indictment  in  State  v.  Oarr.  6  Or.  134, 
was  based  on  that  statute,  and  it  alleged 
inter  aUa  that  tbe  defendant  "did  willfully 
and  unlawfully  deal,  play  and  carry  on  a 
game  of  faro,"  etc.  It  was  contended  In  that 
case  that  tbe  Indictment  charged  more  than 
one  crime,  bnt  tbe  coori^  held  otberwlaet  say^ 
ing,  among  other  things:  , 

"When  the  statute  makes  It  a  crime  to  do  this 
or  that,  mentioning  several  things  disjunctively, 
the  indictment  may.  as  a  general  rule,  embrace 
the  whole  in  a  single  count,  but  It  qiust  use  the 
Conjunction  'and'  wbere  *or'  occurs  In  tbe  stat- 
ute, else  it  will  be  defective  for  uncertainty." 

In  State  v.  Bergman,  6  Oj.  341,  tbe  Indict- 
ment was  based  on  a  section  of  tbe  statute 
which  made  it  a  crime  for  any  person  to 
willfully  and  wrongfully  "commit  any  act 
which  grossly  injures  the  person  or  property 
of  another,  or  which  grossly  disturbs  the  pub- 
lic peace  or  health,  or  which  openly  outrage 
the  public  decency  and  la  Injuriona  to  public 
morals." 

The  Indictmeoit  dialed  tbe  defendant  In 

that  case  with  keeping  a  slaughterhouse  In 
tbe  city  of  Astoria,  and  alleged  that  the  act 
complained  of  "grossly  injures  the  person 
and  property  of  another,"  and  "grossly  dis- 
turbs the  imblic  peace,"  and  "openly  out- 
rages the  public  decency,"  etc.  It  was  con- 
tended that  said  indictment  (dutrged  more 
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than  one  crime;  but  the  court  lidd  that  It 
did  not,  and  followed  tbe  rallng  In  State  r. 
Garr,  supra. 

In  State  v.  Dale,  8  Or.  229,  the  Indictment 
charged  that  the  defendant,  having,  In  his 
hands  as  tax  -collector  ot  Yamhill  county, 
¥3,000  of  taxes  belonging  to  said  county, 
"did  then  and  there  fraudulently  and  feloni- 
ously take,  steal,  make  away  with,  embezzle, 
and  convert  to  his  •  •  *  own  use  the 
said  $3,000,  and  then  and  there  neglect  to 
pay  over  •  •  •  to  said  TamhlU  county 
said  $3,000,  or  any  part  thereof,"  etc.  It  was 
asserted  In  that  case  that  the  Indictment 
charged  more  than  one  crime;  but  the  court 
held  that  It  did  not  The  syllabas  of  the 
court  In  that  case  Is  in  part: 

"Where  the  statute  makes  the  commission  of 
different  acta  a  crime,  and  oaee  the  word  'or' 
cmmecting  these  acts,  an  indictment  la  good 
whldi  charges  tiie  defendant  with  the  commis- 
sion of  more  than  one  of  such  acts,  using  the 
ooojunction  *and'  to  e<mn«ct  them  in  the  Indict- 
ment" 

In  Cranor  t.  Albany,  48  Or.  147,  71  Fac. 

1M3,  the  court  says: 

"It  is  next  urged  that  the  information  or 
complaint  filed  in  the  recorder's  court  against 
the  plaintiff  charges  more  than  one  crime,  as 
it  alleges  that  be  did  'sell,  give  away,  and  dis- 
poae*  of  spiritnoQB  lignor,  etc.  The  ordinance 
makes  it  an  offense  for  any  nerson,  duly  licens- 
ed to  engage  in  the  sale  of  spirituous  liquors 
within  the  city,  to  selL  give  away,  or  in  any 
manner  dispoee  ot  on  toe  first  day  of  the  week, 
commonly  called  Sunday,  any  spirituous,  *  •  * 
malt,  or  vinous  liqaors.  Under  the  doctrine  of 
State  V.  Carr,  6  Or.  133,  and  subsequent  deci- 
slons,  *  *  "  it  is  competent  for  the  prosecu- 
tion, where  the  statute  makes  it  a  crime  to  do 
either  of  several  things  stated  disjunctively,  to 
embrace  the  whole  in  a  single  count,  using  the 
conjunction  'and'  where  'or*  occurs  in  the  stat- 
ute, and  henos  the  infwmation  ia  not  aotm  to 
the  objeetloa  urged." 

22  Ore.  p.  386,  says: 

"In  the  ease  of  crimes  in  the  commission  of 
which  aasaolt  is  Involved,  both  the  asBanlt  and 
the  completed  crime  may  he  charged.  There 
are  some  instances  in  which  two  crimes  are  of 
the  same  natnre  and  so  connected  that,  when 
both  are  committed,  they  must  constitute  bot 
one  legal  offense,  in  which  case  both  may  be 
charged  In  the  same  count" 

In  State  t.  White,  48  Or.  416,  87  Pac.  137, 
the  syllabus  In  part  Is: 

"Under  the  rule  established  In  this  state  that 
an  information  may  conjunctively  charge  acts 
disjunctively  enumerated  In  a  statute,  an  in- 
formation cnaiging  that  the  defendant  forcibly 
seized,  confined,  inveigled,  and  kidnapped  an- 
other Is  sufficient,  under  section  1774,  B.  &  C. 
Comp.,  subjectlDg  to  punishment  every  person 
who,  without  lawful  authorito,  forcibly  seizes 
and  confines  another,  or  inveigles  or  kidnaps  an- 
other, with  intent  to  send  him  out  of  the  state 
against  his  will.  All  the  acts  charged  may  be 
committed  in  a  single  kidnapping,  umee  no  one 
is  repugnant  to  any  of  the  others. 

Bee.  also^  State  t.  BUyen,  64  Ot;  180,  129 
Fac;  768. 

As  ahown  anpra,  the  rule  has  been  announc- 
ed in  many  cases  in  this  state.  In  the  last  38 
years,  that,  where  a  statute  states  the  acta 
necessary  to  constitute  an  offense  disjuoctive- 
ly,  the  indictment  may  charge  all  the  acts 
eromeratcd  In  the  etatutn  ccojunctlTtely  with- 


out being  double.  TiOa  rule  may  be  subject 
to  exceptions;  but  we  find  nothing  In  this 
case  that  makes  it  lmpr<^ter  to  toUow  the 
seneral  rule  Just  stated.  The  aiv^lut  states 
his  position  on  tbls  point  thus: 

"The  indictment  in  this  case  charges  the  de- 
fendant with  the  crime  of  obtaining  and  at- 
tempting to  obtain,  by  false  pretenses,  the  signa- 
ture of  a  person  to  a  deed,  and  therefore  charg- 
es the  defendant  with  two  separate  crimes." 

We  submit,  however,  that  obtaining  and 
attempting  to  obtain  a  signature  are  not  sep- 
arate crimes.  We  hold  that  the  indictment 
Is  not  double,  and  that  the  demurrer  tbmeto 
was  prc^rly  overruled. 

[2]  2.  The  material  facts  which  the  evi- 
dence tends  strongly  to  prove,  briefly  8tate4> 
are  as  follows:  Dr.  H.  J.  Denny  owned  60 
acres  of  land  near  Portland,  that  was  worth 
about  $14,000.  It  was  Incumbered  with  a 
mortage  for  $7,000.  Denny  was  in  debt  and 
needed  money  to  meet  his  obligationg.  He 
was  desirous  of  selling  this  land  in  order  to 
obtain  funds  to  pay  his  debts.  O.  M,  Smith 
was  approached  by  Dr.  Denny  and  his  agents, 
with  a  view  of  selling  to  him  said  land.  At 
that  time  Itr.  Smith  had  two  mortgages,  one 
for  $4,600  and  another  for  $2,500.  which  he 
appeared  to  be  willing  to  exchange  for  real 
estate,  and  negotiations  occurred  between 
him  and  Dr.  Denny  looking  to  such  an  exi 
change.  Dr.  Denny  offered  to  make  said  ex- 
change, but,  owing  to  some  delay,  Mr.  Smith 
had  disposed  of  his  said  $4,600  mortgage  to 
another  person,  and  hence  said  exchange 
could  not  be  made.  The  defendant  and  Mr. 
Smith  boarded  at  the  same  hotel.  The  de- 
fendant, bearing  from  Mr.  Smith  of  the  nego- 
tiations between  the  latter  and  Dr.  Denny, 
informed  Mr.  Smith  that  he  would  like  to 
get  into  the  *'deaL**  Smith  informed  him 
that  he  could  do  so.  If  he  could  substitute 
something  for  the  $4,500  mortgage.  The  de- 
fendant told  Mr.  Smith  that  he  had  securi- 
ties that  he  would  put  In  in  the  place  of  the 
$4,500  mortgage,  that  Smith  had  disposed  ot 
Smith  told  the  defendant  to  make  his  ar^ 
rangements,  and  that  he  would  let  the  defend- 
ant Into  the  "deal,"  if  it  was  satLsfactory  to 
Dr.  Denny.  Smith  and  the  defendant  went 
and  examined  the  Domy  land,  and  they  were 
satlsfled  therewith.  At  this  time  the  defend- 
ant did  not  have  the  mortgage  for  $4,600  Uiat 
he  soon  thereafter  assigned  to  Dr.  Denny; 
bat  be  owned  40  acres  of  mountain  land  ly- 
ing five  miles  north  ot  Stevenson,  in  Ska- 
mania county,  in  the  state  of  Washington. 
A  man  named  G.  O'Donovan  was  In  and  about 
the  defendant's  office  frequently.  The  defend- 
ant informed  him  of  the  then  pending  "deal** 
with  Dr.  Denny  for  the  00-acre  tract  of  land, 
and  he  told  O'Donovan  that  be  wanted  to  deed 
to  him  the  40-aGTe  tract  In  the  state  oi  Wash- 
ington, referred  to  supra,  and  wanted  O'Dtm- 
ovan  to  execute  to  him  a  $4,500  note  and  a 
mortgage  on  said  land  to  secure  Its  payment, 
80  that  the  defendant  could  use  said  note 
and  mortgage  in.  the  "deal"  for  Dr.  Denny's 
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land.  CDomoran  objected  to  ioing  ao.  but 
tlie  detendftnt  told  him  Omt  be  would  Incur 
no  UaUUty  at  all  on  the  note  or  nMrtgage, 
and  that  all  that  the  htdder  at  the  net*  and 
mwtffige  oonld  do  would  ba  to  tab  tiw  land. 
O'Dtmomn  yldded,  and  tba  dafenrtint  made 
to  him  a  deed  for  ttie  40-acre  tract  and  bad 
it  recorded,  and  ODonoran  executed  to  the 
defendant  Hid  note  and  a  mortgage  on  aald 
moontaln  land  tor  eaSd  $4,S00.  TUa  waa  all 
done  for  the  erpreBs  parpose  of  plactng  In  the 
defendant's  hands  a  note  and  mortgage  for 
$4.S00,  to  be  by  him  transferred  to  Dr.  Denny 
as  a  part  of  the  purdiase  price  of  the  Denny 
tract,  and  for  no  other  purpose.  It  was  a 
sham  and  fraudulent  transaction.  CDono- 
van  did  not  want  said  land  and  the  whole 
transaction  wss  fraudulent  and  dcme  as  a 
part  of  the  scheme  to  obtain  from  Dr.  Den- 
ny and  his  wife  their  signatures  to  the 
deed  for  the  eO-acre  tract  of  land.  This 
mortgage  waa  executed  on  or  about  Decem- 
ber 2,  1912,  but  falsely  dated  November  2, 
1912.  It  contains  the  following  false  state- 
ment: "This  mortgage  Is  part  of  the  pur. 
chase  price  of  the  above  described  property." 
There  was  no  purchase  price  to  be  paid  for 
said  property,  and  O'Donovan  never  paid  or 
promised  to  pay  anything  therefor. 

When  the  exchange  of  property  was  made, 
the  mortgage  for  $4,500,  last  above  referred 
to,  was  assigned  by  the  defendant  to  Dr.  Den- 
ny as  $4,500  of  the  price  to  be  paid  him  for 
his  00-acre  tract  of  land. 

Dr.  Denny  and  wife,  when  they  made  the 
deed  for  the  60-acre  tract  of  land,  left  thet 
names  of  the  grantees  blank,  with  the  under- 
standing that  the  defendant  and  Mr.  Smith 
should  write  therein  the  names  of  such  gran- 
tees as  they  should  deelra,  and  they  wrote 
therein  the  names  of  the  defendant  and  the 
Trader's  Trust  Company  as  grantees.  Said 
deed  was  made  December  2,  1^12,  and  at  the 
time  that  It  was  made  the  defendaDt  assigned 
to  Dr.  Denny  the  said  fraudulent  mortgage 
for  $4,500,  referred  to  supra,  and  the  note 
referred  to  therein,  and  Mr.  Smith  assigned 
to  Dr.  Denny  a  mortgage  and  note  for  $2,600, 
and  the  grantees  of  said  60-acre  tract  assum- 
ed the  payment  of  the  $7,000  mortgage  on 
said  premises.  The  consideration  stated  in 
the  deed  was  $16,000. 

In  order  to  prevail  upon  Dr.  Deuuy  and  his 
wife  to  sign  said  deed  of  conveyance  referred 
to,  the  defendant  exhibited  and  delivered  to 
Dr  Denny,  when  said  fraudulent  r^mflswta- 
tlons  were  made,  an  assignment  of  said  note 
and  mortage  to  Dr.  Deqntr.  aobscribed  by 
the  defendant  Bald  aseignment  states  that 
said  mortgage  beara  date  of  Norendnr  2, 
1812,  and  that  It  waa  ezemted  by  a  O'Doo- 
ovan  to  the  defendant,  to  seeore  the  paymmt 
at  Qie  sum  $4,600,  together  itUH  ttie  prom- 
issory note  therein  described,  and  the  money 
due  or  to  grow  dne  thereon.  The  defendant 
was  named  in  asld  assignment  as  the  party  of 
the  first  part,  aad  Di.  U.J.  Denny  as  party  of 


Hie  aecond  part.  Said  swalgnment  omtalned 
Inter  alls  the  fcOlowtng  prarliloo: 

"And  the  party  of  the  first  part  [the  defend* 
ast]  does  hereby  covenant  to  and  with  the  said 
party  of  the  second  part  [Dr.  Dennyl  that  the 
said  party  of  the  first  part  Is  the  lawful  owner 
and  holder  ot  the  said  note  and  mortgage,  and 
that  he  has  a  good  risbt  to  aeU,  transfer  and 
assign  the  same  aa  aforesaid,  and  that  there  is 
now  due  and  owing  upon  said  note  and  mort- 

Eige  four  thousand  five  hundred  ($4,500)  dol- 
Fs,  with  interest  from  (he  2d  day  of  Novon- 
ber,  A.  D.,  one  thousand  nine  hnndred  and 
twelve." 

This  assignment  was  subscribed  and  sealed 
by  the  defendant,  attested  by  two  witnesses, 
and  aduaowledged  before  a  notary  public  in 
proper  form.  Both  the  mortgage  and  the  cer- 
tificate of  acknowledgment  are  dated  No- 
vembor  3^  ldl2 ;  but  said  Instrument  was  -not 
made  until  about  December  2, 1912.  The  date 
tras  false.  While  the  proposition  for  the  u- 
dbange  of  Dr.  Denny's  land  for  mortgages 
was  pending,  and  when  said  assignment  oC 
mortgage  was  presented  to  Dr.  Denny  for 
consideration,  the  defiant,  for  the  purpose 
of  Indnd^  Dr.  Denny  and  hla  wife  to  sign 
the  deed  for  said  60-acre  tract,  orally  and 
falsely  represented  to  Dr.  Domy  and  bis, 
agents  that  he  had  recently  sold  the  40-acre ' 
tract  ftf  land  In  Skamania  county.  Wash., 
and  described  in  aald  $4,600  mortage,  teat 
$8,000,  and  that  It  waa  worth  that  sum ;  that 
the  person  to  whom  he  bad  ao  sold  aald  land 
had  paid  blm  $4tJB0O  on  the  purchase  price 
thereof,  and  that  said  mortgage  for  $4,60(^ 
mentl<med  in  the  said  assignment,  waa  exe- 
cnted  for  the  remainder  of  said  purchase 
price  of  the  tract  so  sold;  that  said  40-acre 
tract  corered  by  said  morl^{age  was  a  beauti- 
ful tract  ot  land ;  and  that  it  Imd  fanprove- 
ments  thereon,  consliMlng  of  a  boose  and  a 
bam  and  an  onOkard,  and  that  he  had  Just 
sold  said  land. 

The  erldenoe  shows  that  the  40-acre  tract 
described  In  said  mortgage  is  located  five 
miles  north  of  Sterenaon,  Waah.,  in  the  moun- 
tains, and  that  the  nearest  road  la  about  a 
mile  and  a  half  from  It  A  j/axk  hinrse  can 
get  throu^  to  said  land,  but  a  wagon  cannot 
It  once  bad  timber  on  it,  but  the  tlmbtt  was 
destroyed  by  Ore  several  years  before  said 
mortgage  waa  made,  latere  is  no  house,  bam, 
orchard,  or  other  improvements  thereon. 
During  the  winter  season,  snow  falls  theretm 
to  a  depth  of  from  fire  to  six  feet  The  land 
Is  about  2,200  feet  above  sea  level,  and  it  Is 
very  rocky,  and  it  la  called  "scab"  land. 

The  evidence  shows  that  the  land  Is  prac- 
tically valueless,  or  worth  not  to  exceed  $1.^ 
per  acre.  The  evidence  Bbowa  that  said 
repcesentatlona  were  false  and  fraudulent 
and  tiiat  the  dtfendant  knew  tiiem  to  be 
false  and  frandnlent  when  he  made  tbem, 
and  that  he  made  t2iem  with  the  Intent  to 
defraud  Dr.  Denny  and  his  wife  and  to  ol>- 
tain  their  slgnatarts  to  said  deed.  The  evi- 
dence teaOs  to  ahow  that  Dr..  Denny  and.his 
wife  beUeved  nld  representstiona  to  be  true, 
and  acted  on  them  and  aiv^  said  deed. 
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TbA  evidence  tends  to  show  that  Dr.  Denny 
aDd  bis  wife  were  Influenced  by  said  false 
representations  and  by  said  assignment  of 
mortgage  to  sign  and  execute  said  deed,  and 
that  said  deed  was  delivered  to  the  defendant 
and  Mr.  Smith.  We  And  that  the  evidence 
tends  strongly  to  prove  the  allegations  of 
fraud  contained  In  the  Indictment 

[3]  S.  Section  1541.  L.  O.  L.,  relates  to  the 
evidence  necessary  to  establish  a  dia^e  of 
obtaining  the  signatnre  of  a  person  to  a 
written  Instrument  by  false  pretenses,  and 
is  as  follows: 

"Upon  a  trial  for  having,  by  any  false  pre- 
tense, obtained  the  slgnatore  of  any  person  to 
any  written  instrument  *  *  *  no  evidence 
can  be  admitted  of  a  false  pretense  expressed 
orally  and  unaccompanied  by  a  false  token  or 
writing;  but  tuch  pretense,  or  some  note  or 
memorandum  thereof,  must  be  in  writing,  and  ei> 
ther  subscribed  by  or  in  the  handwriting  of  the 
defendant,"  etc. 

It  win  be  observed  that  section  1964,  su- 
pra, does  not  require  the  false  pretenses  to 
be  evidenced  by  any  writing;  but  section 
1541,  supra,  contains  certain  provisions  as  to 
the  kind  of  evidence  necessary  to  support  an 
indictment  for  that  crime.  Where  the  false 
pretense  la  expressed  orally  and  is  accom- 
panied by  a  false  token  or  writing,  it  Is  not 
necessary  that  there  be  any  note  or  memo- 
randum thereof  in  writing,  either  subscribed 
by  the  defendant  or  In  his  handwriting. 

Where,  however,  the  false  pretense  Is  ex- 
pressed orally  and  Is  not  accompanied  by 
a  false  token  or  writing,  there  must  be  some 
note  or  memorandum  thereof  in  writing  ei- 
ther subscribed  by  or  in  the  handwriting  of 
the  defendant  This  court  In  Stale  v.  Wliite- 
aker,  64  Or.  302, 129  Pac.  536,  construed  said 
section  1541  thus: 

"Hiere  are  two  ways  in  which  the  crime  de- 
fined by  section  1954,  L.  O.  L.,  may  be  accom- 
plished: By  false  pretenee,  or  by  privy  or  false 
token.  Section  IMl  distiDguishes  the  evidence 
essential  in  establishing  eeca:  If  the  false  pre- 
tenses ere  expressed  orally,  they  must  be  accom- 
panied by  a  false  token  or  writing;  If  not  ac- 
companied by  a  false  token  or  writing,  tiien  the 
false  pretense,  or  some  note  or  memorandum 
thereof,  must  be  in  writing,  signed  by  or  in  the 
handwriting  of  defendant  The  meaning  of  sec- 
tion 1641,  L.  O.  L.,  is  not  rendered  oracore  or 
doubtful  by  the  latter  clause.  That  clause  can- 
not be  held  to  refer  to  a  false  pretense  express- 
ed orally  and  accompanied  by  a  false  token  or 
writing.*' 

In  People  v.  Gates,  13  Wend.  (N.  T.)  820, 

the  court  says: 

"Writing,  as  used  in  the  statute  [concerning 
false  pretenses],  must  mean  some  instrument,  or 
at  least  letters-something  in  writing,  pnrportlog 
to  be  tbe  act  of  another,  or  certainly  of  some 

Serson;  but  the  paper  presented  in  this  case 
oes  not  answer  any  boox  description.  It  was 
DO  writing  at  all,  because  it  did  not  purport  to 
be  the  act  of  any  person.  Writing,  as  used  In 
the  statute,  cannot  mean  anything  written  up- 
on paper,  not  purporting  to  be  of  auy  force  of 
efficacy;  but  some  instmment  in  writing,  or 
written  paper,  purporting  to  have  been  signed  by 
some  person ;  and  such  writing  must  be  false." 

If  &  fttlse  pretense  Is  expressed  orally,  it 
U  anfflcient  to  eappwt  an  indictment  under 
•Bctku  1641,  supra.  If  It  is  aooompAnJed  by 


a  false  token  ot  writing.  It  Is  not  always 
easy  to  determine  what  constitutes  "a  false 
token  or  writing,"  as  that  phrase  is  used 
in  our  statute. 
12  Am.  &  Eng.  Ency.  U  (2d  Ed.)  809  says: 
"Ek|ually  as  at  common  law,  the  use  of  a  false 
token  was  essential  to  constitute  a  cheat  of  a  pri- 
vate nature,  under  tbe  statute  (33  Hen.  VIII, 
c.  1)  providing  punishment  for  obtaining  prop- 
erty by  cheats  effected  by  privy  tokens.  What 
was  such  symbol  or  token  was  sometimes  diffi- 
cult to  detenniue,  but  it  was  settied  that  it 
should  be  something  real  and  visible,  as  distin- 
guished frran  mere  words,  as  a  ring,  a  key,  or  a 
writing,  and  even  a  writing  would  not  suffice, 
unless  it  was  in  the  name  of  another,  and  oi 
such  a  character  as  to  afford  more  credit  than 
the  mere  assertion  of  the  party  defrandli^.  In 
order  to  constitute  tiie  offense,  there  most  be  a 
false  pretense  or  representation  of  an  existing  or 
past  fact" 

[4]  A  token  is  a  mark  or  sign ;  a  material 
evidence  of  a  fact  Cheating  by  "false  to- 
kens" implies  the  use  of  fabricated  or  de- 
ceitfully contrived  material  objects  to  assist 
the  person's  own  fraud  and  falsehood  In  ac- 
complishing the  cheat  Black's  Law  Dic- 
tionary (2d  BdO  p.  1159. 

Under  section  1541,  supra,  where  ttie  false 
pretense  Is  expressed  orally,  and  no  note  or 
memorandum  thereof  Is  in  writing  subscrib- 
ed by  the  defendant  or  In  his  handwrittns^ 
It  must  be  accompanied  by  "a  telse  token  or 
writing."  As  is  stated  In  the  authorities,  a 
false  writing  may  be  a  false  teHseL  This 
certainly  Is  true  under  said  sectiraL  But 
the  writing,  to  constitute  a  false  ttriten,  must  . 
be  falsA  Tbda  does  sot  mean  that  tte  writ- 
ing must  be  a  forgeir. 

[6]  In  bis  Law  Dictionary  (2d  Bd.)  p.  480, 
Mr.  m&dk  defines  "false"  thus: 

"Untrue;  erroneous;  deceitful;  contrived  or 
calculated  to  deceive  and  injure.  *  *  *  In 
law,  this  word  means  something  more  than  un- 
true;  it  means  something  designedly  untrue  and 
deceitfnl,  and  Implies  an  intoition  to  perpetrate 
some  treachery  or  fraud."  ' 

The  mortgage  made  by  OTDonovan  to  the 
defendant  for  94,500  upon  the  40«cre  tract 
of  land  In  Skamania  county,  WadL,  was  a 
false  writing  within  the  fbregolng  definition. 
The  defendant  knew  the  land  to  be  practical- 
ly worOdess,  and  he  deeded  it  to  O'Donovan, 
and  bad  O'Donovan  execute  to  blm  the  note 
for  $4,500  and  the  mor^iage  upon  said  land,  . 
to  create  a  preten^d  security  to  be  assigned 
to  Dr.  Denny  to  pay  $4,500  of  the  purchase 
price  of  Qie  latCer'a  land.  It  was  a  sham  and 
a  fraud  from  beginning  to  end,  and  said  pre- 
tended -  security  was  practtcally  vortbless. 
Said  land  was  not  worth  enough  to  pay  tbe 
expense  of  a  snlfe  to  forecloee  said  mortgage 
and  sell  said  land. 

During  the  n^[otlati<Hi8  leading  up  to  tbe 
making  of  the  deed  In  Question,  and  Just 
before  the  deed  was  signed  by  Dr.  Denny 
and  bis  wife,  tbs  defendant  encnted  an  as- 
signment of  said  mortgage  to  Dr.  Denny.  It 
was  subscribed  1^  the  defmduit  and  by  two 
wituesses  and  sealed,  and  It  bad  attacSted 
thereto  a  cortiflcate  (tf  a  notary  public  show- 
ing tbas  the  defendant  bad  acknowledged 
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the  Qxecatlfm  fiwreofL  That  doeiuiieat  liad 
bflCD  ezecQtad  with  all  the  nsoal  fonnaUdea. 
It  vaa  praacnted  and  OeiiTwed  to  Dr.  Denny 
by  the  defendant  for  the  purpoae  of  transfer- 
ring to  him  aald  mortgage  and  the  note  de- 
■crlbed  Qiereln.  It  ledtes  tHat  tt  waa  exacnt- 
ed  la  conaideratlon  of  the  payment  to  the 
dtfendant  by  Dr.  Denny  of  the  anm'  of  $4,600. 
It  deacrlbee  Uie  note  and  mortgage  for  $4,600 
that  it  purporta  to  aaslgn  to  Dr.  Denny. 
Near  the  end  of  the  Instrument,  It  contains 
the  following  false  provision: 

"And  the  said  party  of  the  first  part  [th«  de- 
fendaDt]  does  hereby  covenaot  to  and  with  the 
laid  party  of  the  second  Dart  [M.  J.  Dmiht]  that 
the  laid  party  of  the  nrst  part  la  lawful 
owner  and  huder  of  the  aftid  note  and  mort- 
sage,  and  that  be  has  a  good  right  to  sell,  trana- 
ler  and  assign  the  same  as  aforesaid,  and  that 
there  is  now  due  and  owing  upon  said  note  and 
mortgage  four  thousand  fire  hundred  ($4,600.0(9 
doUan.  wit&  intmet,"  etc. 

^<A;  In  his  Law  Dictionary  (2d  Ed.)  p. 
481,  defines  false  pretenses  thus: 

"False  representations  and  statemeota,  made 
with  a  frandnlent  design  to  obtain  money,  goods, 
etc  A  representation  of  some  fact  or  dream- 
stance,  calculated  to  mislead,  which  is  not  true. 
*  *  *  A  pretense  is  the  holding  out  or  ofEei^ 
ing  to  others  of  something  folse  or  feigned,"  etc. 

[I]  The  rule  is  elementary  that  a  false  pre- 
toise,  to  constitute  a  crime,  must  relate  either 
to  past  or  present  facts,  and  that  representa- 
tions or  promises  as  to  things  to  be  done  In 
the  future  by  the  party  making  them  are  not 
false  pretenses,  within  the  Criminal  Code. 
In  re  Snyder,  17  Kan.  642;  State  t.  TuU,  42 
Mo.  Aiv^        Allen  T.  states  16  Ifer.  App. 

150. 

[7]  Beferrlng  to  the  said  assignment  of 
mortgage,  counsel  for  the  appellant  says: 

"Besides  being  genaine  and  not  false,  the 
state's  evidence  shows  afflrmattvely  and  poAl- 
tivelj  that  do  reliance  was  placed  od  the  as- 
Blgnmeot  of  the  $4,500  mortgage  (State's  Exhib- 
it A),  and  therefore  the  court  erred  in  admitting 
In  evidence  said  exhibit." 

We  cannot  agree  with  cooosel  for  the  ap- 
pellant as  to  said  assignment  White  it  was 
not  a  forgery,  we  hold  that  It  was  false, 
within  the  meaning  of  the  statute  relating  to 
false  pretenses  and  false  tokens  or  writings. 
TbB  term  *^alse,"  In  law,  signifies,  as  shown 
supra,  "something  desigilediy  untrue  and  de- 
ceitful, and  Implies  an  Intention  to  perpe- 
trate some  treachery  or  fraud."  The  mort- 
gage and  note  that  It  purports  to  assign  were 
executed  for  the  express  purpose  of  being 
transferred  to  Dr.  Denny  for  $4,S0O,  and  the 
defendant  knew  that  it  had  no  real  value. 
He  represented  that  the  land  bad  been  "Just 
sold"  by  him  for  $9,000,  and  that  it  was 
worth  that,  when  he  knew  that  it  was  prac- 
tically Tslueless.  He  represented  that  there 
were  a  house,  a  bam,  and  an  orchard  on  the 
land;  but  the  evidence  shows  that  there 
were  no  improvements  whatever  on  it  He 
represented  that  it  was  a  pretty  piece  of 
land;  bnt  the  evidence  shows  that  it  is 
"scab"  land  and  mostly  rock.  He  represent- 
ed that  the  person  to  whom  he  had  "Just 
t(dd"  it  had  paid  bim  $4,600  of  the  purdiase 


price  thereof.  The  person  to  whom  be  re- 
ferred testtfled  that  he  had  not  paid  him  any- 
thing for  said  land.  The  defendant  Icoew  . 
said  mortgage  to  be  a  sham  and  a  band, 
and,  when  he  made  said  assignment,  he  did 
It  wUb  me  Intent  to  defrand  Denny  and  bis 
wua^  We  csnoot  agree  wltti  appdlanfs 
coonsd  that  aaM  aaelgnmeot  was  not  falaa 
It  waa  a  falae  tobn  and  writing,  and  It  a& 
companled  the  making  of  the  false  pretenses. 
The  evidence  tends  to  ahow  ttkat  it  was  re- 
lied at  by  Dr.  Denny  and  bla  agoits.  They 
read  and  ctmsldered  it  before  the  deed  was 
ezecated.  A  person  purchasing  a  $4,500  mort- 
gage would  be  likely  to  place  some  reliance 
on  flie  aatfgnment 

4.  The  covenants  In  flie  aailgnment  ttiat  tbB 
defoidant  la  the  lawful  owner  and  holder  of 
said  note  and  mortgage  that  be  baa  a  good 
right  to  sell,  transfer,  and  assign  the  aame, 
and  that  there  ia  ncnr  doe  and  owing  to  the 
defendant  on  said  note  and  mortgage  $4,600 
are  ahown  by  the  evldoioe  to  be  false.  The 
defendant  was  not  the  lawful  owner  of  said 
frandnlent  mortgage,  under  tbe  facta  shown 
by  tbe  evidence,  and  be  did  not  have  a  good 
right  to  c<mv^  It  to  Dr.  Denayt  and  really 
nothing  was  due  or  ovlng  to  blm  upon  It 
The  note  and  mortffeige  were  vitiated  by 
fraud.  .  The  covenants  reTerxed  to  facts  thai 
existing  and  not  to  thbiga  to  be  done  in  the 
future.  To  make  a  solemn  covenant  that 
certain  facts  are  true  la  equivalmt  to  repre- 
senting or  pretoidtng  that  ttaj  are  true. 
We  bold  that  said  assignmoit  was  a  false 
tok^  or  writing,  and  tbat  tt  acctHopanied 
the  false  pretenses  orally  mad^  and  ^t 
ttiere  was  sofflclent  evidence  to  require  the 
case  to  be  submitted  to  the  Jury  and  to  sup- 
port tbe  verdict  Anmd.  Tbe  mottim  finr  an 
instructed  verdict  was  properly  denied. 

[I]  6.  Tbe  appellant  filed  a  motion  for  a 
new  trial,  and  the  trial  court  overruled  it 
It  la  a  well-settled  rule  of  practloe  In  Ihia 
state.  In  criminal  aa  well  as  dvll  cases,  that 
an  order  of  a  trial  court  denying  a  motion 
for  a  new  trial  Is  not  an  appealable  order. 
Hence  we  cannot  review  the  action  of  the 
court  below  In  overruling  said  motion. 

[I]  6.  Tliere  are  some  other  pctots  men- 
tioned in  the  brief;  hut  we  do  not  deem  it 
necessary  to  discuss  them  at  any  length.  , 
After  the  Jury  retired  to  consider  tbe  ver- 
dict; tbat  should  be  rendered,  they  returned 
into  court  and  asked  for  Instructions  as  to 
whether  they  should  take  into  ccUislderation 
the  civil  remedy  that  Dr.  Denny  may  have 
against  the  d^endant  for  the  damages  done 
him  by  the  defendant's  fraud,  etc  The  court 
properly  instructed  them  that  they  shouM 
not 

The  defendantfs  ability  or  inability  to  re- 
Bi>ond  in  damages  for  the  Injury  done  by  tlie 
fraud  neither  exonerated  him  from  convic- 
tion nor  mitigated  bis  guilt  to  any  extent. 
Th<»e  matters  had  no  relevancy  to  the  issue 
to  be  determined. 

[II]  7.  We  have  read  the  Instructions  given 
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and  think  tbat  tbey,  aa  a  wbole,  submitted 
the  case  to  the  Jury  as  faTorably  for  the  de- 
fendant as  the  law  relating  to  the  matters 
In  issue  would  permit,  and  we  do  not  think 
that  there  was  any  error  in  rulings  upon  the 
evidence  that  was  prejudicial  to  the  defend- 
ant A  Judgment  can  be  reversed  only  for 
error  that  was  prejudicial  to  the  appellant. 

Section  1626,  L.  O.  goverua  the  action 
of  the  court  on  appeals  In  criminal  actions. 
It  is  as  follows: 

"After  hearing  the  appeal  the  court  must  give 
judgment,  without  regard  to  the  deciaion  of 
questions  which  were  in  the  dUcretion  of  the 
court  below,  or  to  technical  errors,  defects,  or  ex- 
ceptions which  do  not  affect  the  substantial 
rights  of  the  parties." 

We  find  no  reTorsible  emff.ln  the  record, 
and  the  Judgment  of  tbs  eonrt  below  Is  af- 
firmed. 

McBBlDB,  a  J.,  and  BtJBNEXCT  and 
MOOBD,  JJ^  ocmcnr. 

OOOK  «t  aL  T.  OXTT  OF  POBTLAin>  et  «1. 
(Supreme  Gonrt  of  Oregon.    Oct.  20,  1814.) 

MumCIPAI.  COHFOKATIORS  ({  614*)— PUBUO 
Impbovembntb  —  AsSKSaUBNTS  —  HiiABina.' 
Where  objections  were  filed  to  a  reassess- 
ment ordinance,  for  errors  of  law  and  raislDg 
questlonB  of  fact,  and  the  council,  without  any 
determination  of  the  qnesUons  involved,  on  the 
next  day  referred  the  proposed  ordinance  and 
objections  to  a  committee  which,  after  delay, 
advised  the  overruling  of  all  the  objections, 
which  was  done  without  further  hearing,  and 
without  making  any  findings  respecting  the 
facts,  it  was  error. 

[E3d.  Note. — For  other  cases,  see  Municipal 
Orporations,  Cent  Dig.  1207-1216;  Dec. 
Dig.  S  B14.*] 

HcBride,  O.  J.,  dissenting. 

]>^rtmettt  2.  Appeal  from  Oircnit 
Court,  Mnltnomah  County;  B^iry  B.  Mc- 
Ginn, Jndge. 

Writ  of  review  by  George  H.  Cook  and  oth- 
ers to  determine  the  r^olarity  of  the  pro- 
ceedings of  the  Coonctl  of  the  City  of  Port> 
land.  From  a  Judgment  dismissing  the  writ, 
plsintUte  appeal.  Beversed  and  remanded 
with  Inatmctlons. 

This  is  a  writ  of  review  to  determine  the 
regularity  of  the  proceedings  of  the  council 
of  the  dty  of  Portland  in  attempting  to  make 
a  reassessment  for  the  improvement  of  Earl 
street  from  the  east  line  of  Milwaukle  street' 
to  the  west  line  of  East  Twentieth  street  In 
that  dty ;  a  former  assessment  having  been 
declared  void  by  the  Judgment  of  the  circuit 
court  of  Multnomah  county  in  a  proceeding 
similar  to  this.  The  plaintiffs  complain  here, 
among  other  tilings,  that  the  circuit  court 
erred  "in  refusing  to  examine  the  record  and 
in  announcing  that  the  proceedings  of  the 
city  would  be  presumed  regular,  that  it  was 
useless  to  rehash  these  reassessment  proceed- 
ings over  and  over,  and  that  the  court  would 


decide  such  cases  tn  favor  of  the  elty,  and 
thereuixm,  without  hearing  connsti  farther 
or  examining  the  record  herein,  ordered  and 
adjudged  that  the  writ  of  review  berelB  be 
and  the  same  is  hereby  qnaahed,"  eta  Stom 
this  Judgment  tin  id^ntlffs  appeaL 

B.  B.  Dnnlway,  of  Portland,  for  appellants. 
L.  B.  Latourette,  of  Portland  (Frank  S. 
GraiU;,  of  Portland,  on  the  brief),  for  re- 
spondents. 

BUBNETT,  J.  (after  stating  the  focts  aa 
above).  It  is  disclosed  by  the  record  that 
the  city  published  notice  of  its  purpose  to 
pass  a  reassessment  ordinance  to  cover  the 
expenses  of  the  improvement  named,  and  that 
the  plaintiffs  filed  their  objections  to  the  pro- 
posed action  setting  forth  many  errors  of  law 
and  others  based  on  questions  of  fact.  At 
the  time  and  place  appointed  for  hearing,  the 
council,  without  any  determination  at  all  of 
the  questions  involved,  adjourned  until  the 
next  day,  when  the  proposed  ordinance  and 
the  objections  were  referred  to  a  committee. 
This  committee,  after  considerable  delay,  re- 
ported in  general  terms  advising  the  overrul- 
ing of  all  the  objections.  The  council,  with- 
out making  any  findings  respecting  the  facts 
involved.  Ignored  the  objections  and  passed 
the  ordinance.  No  notice  was  given  of  any 
proposed  action  of  the  coundl  after  the  first 
one  already  mentioned. 

Much  space  in  the  plaintiffs'  brief  is  de- 
voted to  the  discussion  of  the  action  of  the 
circuit  court  in  declining  to  hear  argument 
on  the  question  and  summarily  disuiissing 
the  writ  In  the  view  we  take  of  this  case 
it  is  not  necessary  to  consider  this  question. 
In  refusing  to  make  specific  findings  on  the 
questions  of  fact  involved  In  Uie  objections 
and  in  disposing  of  all  the  objections  both  of 
law  and  of  fact  by  a  mere  omnibus  denial  of 
them,  the  council  was  In  error  as  decided 
this  court  in  Hochfeld  v.  City  of  Portland, 
142  Pac  824.  The  principles  involved  in  this 
case  and  in  that  are  identical,  and  our  deci- 
sion there  is  controlling  here.  The  substance 
of  that  precedent  Is  that  In  such  cases  the 
taxpayer  who  must  meet  the  expenses  of  pub- 
lic improvements  is  eutitied  to  know  for  what 
he  is  taxed  and  to  have  notliing  charged 
against  him  except  what  has  been  actually 
expended.  It  is  the  duty  of  the  council  to 
defend  the  citizen  against  willful  violations 
of  contracts  and  the  omission  of  work  agreed 
to  be  done  in  making  public  improvements. 
It  is  for  the  protection  of  the  taxpayer  that 
the  provisions  of  law  Involved  have  been 
enacted.  In  short,  he  Is  entitied  to  a  record 
showing  in  detail  for  what  be  Is  taxed  and 
the  items  going  to  make  up  the  burden  im-* 
posed.  This  is  a  matter  which  the  council 
cannot  delegate  for  final  action  to  a  mere 
committee,  nor  dismiss  with  a  wave  of  the 
hand.  It  Is  required  to  make  and  place  its 
findings  on  record  for  the  Information  of 
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thoie  eraopeUed  to  ocntrlbutB  to  tbe  expense 
Inrolred. 

The  conclusion  la  tbat  tbe  decision  of  tbe 
circuit  court  dtomisslng  the  writ  Is  zeTeraed 
ud  the  cause  remanded  wUb  directions  to 
Instroct  tbe  d^endanta  to  give  the  notloB  re- 
Holied  by  tbe  cbarter  and  ordlnanoea  of  the 
cit7  for  beering  objections  ajwearlnK  In  tbe 
zecord  and  to  proceed  to  tbe  detemlnation  of 
tbem  In  accordance  with  this  opinion. 

EAEIK  and  McNABZ,  33.,  concnr.  Hc- 
BBIDS;  a  dissents. 


BUOWN  «t  aL  T.  GITT  OF  PORTLAND  et  aL 

{Sapr«me  Court  of  Or^on.    Oct  21,  1B14.> 

lo  Banc  Appeal  from  Circuit  Oourt,  Mult- 
nomah County;  Henrr  BL  McGinn,  Judge. 

Applicaticm  by  Davu  Brown  and  otbera  for 
wilt  of  review  to  determine  the  regulari^  of 
proceedings  of  the  Common  Council  of  tbe  City 
of  Portiiand  in  maldng  a  reassessment  tor  street 
improvementa.  From  a  judgment  't"ft»s'^<'"g  the 
reassessment,  plaintiffB  appuL  Beveriedi  with 
directions. 

Balph  B.  Doniway,  of  Portland,  for  appel- 
lants. L.  B.  Latourette.  of  Portland  (Frank  S. 
Grant,  of  Portland,  on  Uie  brief),  for  respond- 
(Qti. 

BURNETT,  J.  This  is  a  proceeding  under 
writ  of  review  to  determine  the  r^ularity  of  the 
proceedings  of  the  common  couneu  of  the  city  of 
Portland  in  making  a  reasaessment  of  the  prop- 
ert7  of  plaintiffs  to  pay  for  certain  street  im- 
provements. The  case  is  goTerued  by  the  prin- 
ciples announced  in  Hochfeld  v.  Portland,  142 
Pbc.  824,  and  Cook  t.  Porthind,  144  Pac  120, 
decided  October  21,  1914,  and  not  yet  reported ; 
the  facta  and  Questions  iuTolved  being  aubstan- 
tialiy  alike  in  all  three  instances. 

Tbe  jodgment  is  accordingly  reversed,  with 
directions  to  the  council  to  proceed  anew  to  the 
wasscnsment  as  soggested  ui  those  cases. 

HeBBIDB,  a  J.,  and  BAHSBT,  J.,  dissent 


SEAMAN  V,  MUIB  et  al. 

(Sapreme  Conrt    of  Ofegrai.    Oct  20,  lftl4.) 

L  Barks  and  BAirxnio  »  154*)— Dkposzts 
— Actions— {BviOEnoB—WKioHT  and  Bum- 

CISHCT. 

In  an  action  against  a  bank  to  recover  tbe 
unonnt  of  plaintlfrs  claim  againat  a  traction 
company  oat  of  proceeds  of  sale  of  the  property 
of  the  company  alleged  to  have  been  deposited 
m  tile  bank  for  the  benefit  of  the  company's 
creditors,  evidence  heid  not  to  show  that  the 
Dank  knew  anything  of  the  proposed  liquida- 
tion of  the  traction  company  till  after  the  sale, 
or  that  any  agreement  was  made  or  attempted 
to  be  made  to  bind  the  bank  to  pay  the  credi- 
tors of  the  traction  company  on  the  bank's  ac- 
ceptance of  notes  of  the  purcbasets  and  the  la- 
mance  of  a  cashier's  check  for  the  amount 
which  was  left  in  the  custody  of  tbe  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BanUna.  Cent.  Dig.  H  Q02-«^  SIS,  616,  618- 
BSsTdJc.  Dig.  I 

2.  Bills  asd  Notes  (S  176*)— iRDoBSSUEiny- 
Xeootiaibd." 
Where,  after  sale  of  a  traction  company's 
property,  the  purchasers  deposited  notes  for 
the  price  with  a  bank  and  a  cashier's  check  was 
inaed  payable  to  the  secretary  of  the  traction 


company  by  whom  it  was  indorsed  to  a  trustee, 
who  indorsed  it  in  blank  and  left  it  in  the  cus- 
tody of  the  bank  with  the  notes,  the  caidiier's 
check  was  not  negotiated  within  L.  0.  L.  ( 
S863,  providing  that  an  instrument  is  negotiat- 
ed when  it  Is  transferred  from  one  person  to 
another  in  such  manner  as  to  constitute  the 
transferee  the  holder  thereof,  and,  if  payable 
to  order,  it  is  negotiated  by  the  indorsement 
of  the  hiHder,  completed  by  delivery. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8  422 ;  Dec  Dig.  |  176.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negotiate.] 

3.  Pathint  (8  16*)— What  Conotitutib— Nk- 

OOTIAAU  PAPEBB. 

The  eiecotion  and  delivery  of  negotiable 
p^ers  is  not  payment  nnlsBS  it  is  accepted  by 
the  parties  in  that  senses 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  88  63-69;  Dec.  Dig.  8  16.* 

For  other  definitions,  see  Words  and  Phrases, 
Bint  and  Second  Series,  Payment] 

4.  Barks  and  Bankinq  (8  129*)— DBPosrrs— 
Natubb  or  Rights. 

Wtiere  a  traction  company  has  sold  its 
property  and  deposited  the  proceeds  in  a  bank, 
the  bank  becomes  a  debtor  to  the  company,  and 
tbe  creditors  at  the  company  have  no  title  to 
or  interest  in  the  debt  off  the  bank  to  the  trac- 
tion company,  eonxpt  by  Tlrtne  <tf  attachment  or 
execution. 

[Fd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  88  312-318,  826,  3S8 ;  Dec. 
Tfig.  8  129.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomab   Count;;    Henry  E.  UcGlnn, 

Judge. 

Action  by  Milton  W.  Seaman  against  Jane 
Whalley  Mulr,  executrix  of  the  estate  of  Wil- 
liam T.  Mulr,  deceased,  and  the  Merchants' 
National  Bank.  From  a  judgment  for  plain- 
tiff against  the  defendant  bank,  it  appeals. 
Beversed  and  remanded. 

Tbe  complaint  in  this  action  states  sub- 
stantially that  tbe  Oregon  Traction  Com- 
pany, a  corporadoo,  was  Indebted  on  Bfarcb 
Ifi,  1906,  to  sundry  persons  in  amounts  ag- 
gregating C2.680.6a.  These  further  allega- 
tions appear  in  that  pleading: 

"Tbat  on  tbe  16th  day  of  MaKh,  1906,  tbe 
said  Oregon  Traction  Company  being  so  indebt- 
ed as  hereinbefore  Bet  out,  tbe  defendants  and 
each  of  them,  on  the  said  15th  day  of  March. 
1906,  agreed  by  and  with  the  said  creditors  ot 
the  said  Oregon  Traction  Company  hereinafter 
set  out,  tbat  they,  the  said  defendants,  would,  on 
the  receipt  of  the  amounts  of  money  bereinbetore 
mentioned  in  this  complaint,  from  the  said  Ore- 
gon Traction  Company,  recdve,  and  safely  keep 
the  same  as  the  mone^  of  tbe  said  areditors  of 
the  said  Oregon  Traction  Company  as  hereinbe- 
fore named,  and  set  out  and  would  pay  the 
same  over  to  the  said  creditors  as  berelnbefore 
in  this  complaint  set  out  whenever  they,  the 
defendants,  should  be  atterwarda  requested ; 
that  on  tbe  said  15th  day  of  March,  1906,  the 
said  Oregon  Traction  Company,  through  its  offi- 
cers and  agents,  did  pay  over  to  tbe  defendants 
and  each  of  them,  the  full  sum  of  $2,680.53, 
which  payment  was  made  for  and  to  the  use  and 
benefit  of  the  said  creditors  of  the  said  Oregon 
Traction  Company  as  hereinbefbre  set  out  and 
in  accordance  wlui  the  agreement  made  by  the 
said  defendants  to  hold  and  safely  keep  the  said 
money  to  and  for  tbe  use  of  the  said  creditors 
as  bereinl>efore  named,  and  in  the  amounts  as 
hereinbefore  set  oat" 


*For  other  eases  see  Muoe  topic  and  section  NUHBBR  In  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  ft  Rep'i  Indexes 
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Alleging  an  assigimieiit  to  li*iiinftlf  of  the 
demands  against  the  traction  company  before 
mentioned,  and  his  demand  of  the  defend- 
ants for  the  payment  of  fhelr  aggre^te  the 
plaintiff  asks  for  judgment  in  that  amount 

The  answer  alleged,  In  sabstance^  that 
neither  of  the  defendants  at  any  time  had 
any  mcmey  or  property  In  their  posaesslCHi 
or  under  their  control  belonging  to  the  Ore- 
gon Traction  Company  or  to  any  of  Oie  as- 
signees of  the  plaintiff,  and  that  the  TTnlted 
Railways  Company  acquired  all  the  propoty 
of  the  Oregon  Traction  Company  and  agreed 
to  pay  Its  debts  including  the  amounts  men- 
tioned In  the  complaint  Otherwise  the  de- 
fendants deny  everything  in  the  complaint 
except  the  corporate  diaracter  of  the  de- 
fendant MerdiantE^  National  Bank.  During 
the  trial  the  plaintiff  filed  an  amended  reply 
denying  the  new  matter  of  the  answer  ex- 
cept the  corporate  duu-acter  of  the  United 
Railways  Company,  and  set  out  afflrmative 
matter  designed  as  a  plea  In  estoppel  to  the 
effect  that  the  defendants  ought  not  to  be 
permitted  to  say  they  have  no  prcpextf  be- 
longing to  the  trfietlon  company,  because  the 
plaindff  alleges  In  effect  that  the  defendant 
Hulr  was  an  officer  and  director  of  the  trac- 
tion company  and  held  like  posltionB  in  the 
United  Railways  Company,  besides  being  an 
officer  and  attorney  of  the  Merchants' Nation- 
al Bank ;  that  the  defendants  knew  tliat  the 
traction  company  was  indebted  to  the  plain- 
tifTs  asBignors  in  the  sums  set  oat  in  the 
complaint  among  others  Its  total  indebted- 
ness amounting  to  about  936,000;  that  the 
defendants  represented  to  the  plaintiff  and 
his  assignors  In  common  with  others  that 
the  traction  company  would  go  into  llquida- 
ti<m  disposing  of  its  assets  at  auction,  and 
out  of  the  proceeds  ot  such  sale  would  pay 
the  Indebtedness  of  tlie  traction  company,  In- 
cluding the  clalwff  of  the  plainUtTs  as^gn- 
ors;  that  they  were  thereby  induced  to  re- 
frain from  exercising  tbeir  legal  rljAts 
against  the  traction  company  tor  the  satis- 
faction of  their  claims ;  and  that  the  auction 
was  held  and  the  property  sold,  but  the  pro- 
ceeds were  not  applied  to  the  payment  of  the 
claims.  During  the  trial,  on  motion  of  the 
plaintiff,  the  action  was  dismissed  as  to  the 
executrix  of  the  defendant  Mulr;  he  having 
died  during  the  pendency  of  the  action.  The 
court  made  findings  of  fact  and  conclusions 
of  law  in  favor  of  the  plaintiff  as  against 
the  deftodant  bank  and  entered  Judgment 
tliereon,  from  which  the  bank  appeals. 

Richard  W.  Montagu^  of  Portland,  for 
appellant  W.  T.  Hume^  of  Portland  (John 
F.  Logan,  of  Portland,  on  the  brief),  for  re- 
Bpcmdent 

BURNETT.  J.  (after  stating  the  facts  as 
above).  The  question  presented  is  whether 
there  is  any  evidence  to  support  the  findings, 
they  being  equivalent  to  the  verdict  of  a  jury. 
A  brief  r€8nm6  of  the  testimoDy,  therefore, 
is  necessary  for  tiie  purpose  of  tULs  decision. 


It  is  unquestioned  Uut  Che  traetton  company 
was  indebted  to  the  plaintifTB  aadgnOTS  In 
the  amounts  menticned  in  tiie  comidalnt  It 
was  hopelessly  involved  flnqnrfaiiy  and  de- 
termined to  sell  its  property  and  aatisiy  its 
debts.  Negotiations  had  been  pending  with 
certain  indlvldnala,  members  of  the  United 
Railway  Company,  to  purchase  the  proper^ 
with  a  view  ot  Uquidating  the  liabilities  of 
the  traction  company,  and  with  that  end  In 
mind  the  individuals  mentlimed  had  bought 
and  taken  an  asdgnment  of  about  925,000 
worth  of  the  claims  against  that  concern. 
At  this  junctare  It  held  a  public  auction  of 
all  Its  property,  the  terms  of  the  sale  beli% 
for  cash.  The  property  was  struck  off  to  one 
Lemcke  for  $86,000,  wheh  for  the  first  time 
the  purchaser  and  those  associated  with  him 
stated  to  Oie  deCmdant  Mulrr  irtio  was  the 
legal  adviser  of  the  traction  company  in  the 
matter,  that  the  mon^  was  not  at  that  time 
available  but  was  coming  from  Los  Angeles 
in  a  few  days.  After  some  talk  on  tlie  anb- 
Jec^  the  pundiasers  and  the  seAetary  of 
the  traction  company  accompanied  Mr.  Mnlr 
to  the  Merchants'  Naticmal  Bank,  where  the 
United  Railway  Compai^,  by  its  presldoit 
executed  to  the  bank  a  demand  note  for 
^.000.  which  was  indorsed  by  three  of  the 
IndlvIdQals  concerned  in  the  purchase,  and 
Lemcke  gave  his  individual  note  to  the  bank 
for  911.000,  payable  on  demand,  wblch  note 
was  also  indorsed  by  ttiree  individuals  cfm- 
cemed  In  the  pnrchas&  The  bank  then  and 
there  by  Its  vice  presldMit  executed  a  cash- 
ier's check  for  936,00(^  payable  to  the  tnrder 
of  W.  L.  Gould,  secretary  of  the  Oregon 
Traction  Cominny.  Gould  In  his  official  ca- 
pacity then  and  there  Indorsed  It  to  the  or* 
Iter  of  William  T.  Mnlr,  trustee,  who  likewise 
indorsed  the  same  in  blank.  The  notes  and 
this  check  were  pinned  together  and  left  in 
tlie  custody  of  the  bank.  The  testimony  ot 
Mr.  Mulr  on  that  subject  la  uncontradicted 
by  any  one  and  constitutes  a  clear  statement 
ot  the  matter.  After  narratliv  the  fact  that 
the  purcbasers  said  they  would  have  the 
money  from  Los  Angeles  In  two  or  three  days 
and  that  It  was  all  arranged  for  coming,  tlie 
witness  continued  as  follows: 

"So  I  said  this:  'I  will  do  this,  I  ought  not 
to,  but  I  will— I  will  KG  down  and  see  Mr. 
Hovt  of  the  Merchants'  National  Bank,  and  see 
if  I  can  arrange  with  him  bo  that  this  thing 
can  be  tided  over  two  or  three  days,'  and  I  did 
go  down,  I  said  to  Mr.  Hoyt:  'Now,  Ralph, 
couldn't  we  arrange  it  this  way :  Couldn't  yon 
have  a  certified  check  for  936.000,  on  this  bank 
made  in  the  name  of  W.  L.  Qould,  secretary  of 
the  Oregon  Tracttcm  Company,  and  have  him 
immediately  indorse  that  check  to  me,  payable 
Bs  trustee,  and  then  I  will  hold  that  as  trustee 
for  this  bank,  see  that  it  will  not  be  disposed  of 
until  these  men  have  brought  that  money  here 
from  Southern  California,  which  they  have  as- 
sured me  will  be  but  very  few  days.'  Mr.  Hoyt 
said:  'Can  I  do  that?  Is  it  regular?  Is  it 
against  the  national  banking  laws?'  I  was  at- 
torney for  the  bank,  and  I  told  him  It  w^  not. 
I  knew  of  nothing  against  it,  because  the  bank 
was  not  in  any  peril,  in  no  danger  of  losing 
anything,  because  that  check  would  remain  In- 
dorsed to  me  as  trustee,  and  he  knew  it  could  not 
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be  mlansed.  And  u  a  Cornier  precantlfn,  I  had 
him  retain  tiwt  dteck." 

[1]  There  la  no  testimony  tliat  the  bank 
had  any  dealings  with  the  plaintiff's  as- 
slgDors,  or  that  It  or  any  of  Its  officers  knew 
of  the  existence  of  their  claims  or  of  any  re- 
lation they  had  to  the  traction  company.  Nei- 
ther la  there  any  evidence  that  the  bank 
knew  anything  about  the  proposed  liquidation 
of  the  traction  company  until  the  proposal 
was  made  to  It  as  stated  in  the  qnoted  testi- 
mony of  Mnlr.  The  only  evidence  connecting 
Mr.  Mnlr  with  the  bank  la  hla  own  statement 
that  he  was  the  attorney  for  that  institution. 
It  nowhere  appears  that  he  had  any  author- 
ity whatever  to  bind  the  bank  by  an  agree- 
ment with  the  plalntlfl's  assignors  like  that 
alleged  In  the  complaint,  and  there  is  no  te»- 
tlmony  whatever  that  he  even  attempted  to 
thna  Involve  the  bank.  Whatever  else  may 
be  ascribed  to  the  filing  of  the  notes  with  the 
bank  and  the  writing  of  this  cashier's  bhecic, 
It  la  clearly  apparent  that  neither  the  bank 
nor  any  of  the  other  parties  to  the  transac* 
tioD  intended  that  it  should  he  bound  to  the 
plalntUTs  assignors  for  anything.  Neither 
did  It  receive  the  money  represented  by  the 
notes.  Conceding  that  the  cashier's  <SmA 
had  been  negotiated  and  put  Into  circulation, 
the  amount  represented  thereby  was  not  sub- 
ject to  segregation  as  In  checking  accounts. 
Under  snch  drcu instances,  if  the  bank  had 
received  the  money  which  It  purported  to 
represent,  it  was  the  duty  of  that  Institution 
to  keep  that  amount  Intact  until  the  surren- 
der of  the  cashier's  check.  It  could  not  law- 
fully pay  it  oat  otherwise. 

[2]  Bnt  the  cashier's  check  was  not  nego- 
tiated. It  never  left  the  possession  of  the 
bank.  Section  6863,  L.  O.  I*,  lays  down  the 
rule  thns: 

"An  Inatrament  is  negotiated  when  It  is  trans- 
ferred from  one  person  to  another  in  such  man- 
ner as  to  constitate  the  transferee  the  bolder 
thereof.  If  payable  to  bearer,  it  is  negotiated 
by  delivery ;  if  payable  to  order,  it  is  n^otiated 
by  the  indorsement  of  the  hdder,  completed  by 
delivery." 

Here,  the  delivery  mads  necessary  by  the 
statute  to  complete  the  negotlaUon  of  the 
Instrument  In  qnestion  never  occurred.  The 
bank  received  nothing  bat  promises,  and  did 
not  negotiate  its  own  promise  In  considera- 
tloD  ffiC  the  notes  delivered.  The  whole 
scheme  was  an  abortive  attempt  to  perpetu- 
ate the  transaction  of  the  sale  until  the 
money  should  arrive  to  complete  the  same. 

1$}  Moreover,  the  execution  and  delivery  of 
negotiable  paper  Is  not  payment  unless  the 
same  Is  accepted  by  the  parties  in  that  sense. 
Black  T.  fiipp7.  16  Or.  674,  16  Pac.  418; 
Johnston  t.  Barrills,  27  Or.  2S1«  41  Pac.  666, 


60  Am.  St  Rep.  717;  Schreyer  t.  Turner 
Flouring  Co.,  29  Or.  1,  43  Pac.  71» ;  Eieman 
V.  ECrats,  42  Or.  474,  60  Pac.  1027.  70 
Pac.  S06;  Strlngham  v.  Mutual  Ins.  Co.,  44 
Or.  447,  75  Pac.  822.  That  the  notes  and 
cashier's  check  were  not  Intended  as  pay- 
ment of  any  sums  of  money  to  the  bank  Is 
conclusively  shown  by  the  undisputed  fact 
that  the  bank  retained  possession  of  the 
check  and  did  not  negotiate  it 

[4]  Still  further,  the  utmost  that  could  be 
claimed  for  the  transaction  In  any  event 
would  be  that  the  traction  company  had  sold 
its  property  and  had  depmlted  the  proceeds 
of  the  sale  with  the  defendant  bank  which 
thereby  became  the  debtor  of  the  traction 
company.  Under  snch  circumstances,  the 
creditors  of  the  traction  company  would  have 
no  title  to  nor  Interest  in  the  debt  owing  from 
the  bank  to  the  traction  company,  except  by 
vlrtoe  of  attachment  or  execution,  however 
equitable  it  might  be  that  the  funds  of  the 
traction  company  should  be  applied  to  the 
payment  of  its  debts.  The  rule  is  thus  stat- 
ed by  Mr.  Justice  £akln.  In  WllUams  v.  Com- 
mercial National  Bank,  49  Or.  492,  90  Pac 
1012,  91  Pac.  443,  11  L.  R.  A.  (N.  S.)  857: 

"Where  a  corporation  transfers  all  its  assets 
to  a  new  corporation  without  paying  or  making 

Kovlsion  for  the  payment  Of  Ito  debts,  as  we 
ve  already  seen,  the  new  company  is,  by  vir- 
tue of  the  transaction,  cbareed  with  notice,  and, 
if  creditors  are  delayed  or  defrauded  thereby,  it 
is  a  constructive  fraud  against  tbem,  and  the 
creditor,  after  exhausting  hu  remedy  at  law,  may 
bring  a  creditors*  suit  to  reach  such  assets.  In 
such  case  the  creditor  has  no  standing  to  bring 
a  creditors*  suit  until  he  has  either  a  lien  by 
judgment  or  attachmsnt,  or  has  exhausted  his 
legal  remedy.*' 

nils  Is  not  an  actlfm  ft»  mon^  had  and 
received  In  the  stiict  sense  of  the  word.  The 
plainttft  sUeges  an  agreonent  on  the  part  of 
the  defaidants  to  disburse  to  Us  assignors 
sums  of  OKmey  wbldi.fhe  Oregon  TracUmi 
Company  would  thereafter  place  In  the  pos- 
session of  the  defendant  bank  for  that  pur- 
pose^ The  testimony  la  entirely  wanting  to 
prove  any  such  agreement  It  has  never  been 
held  that  a  creditor  could  directly  bring  an 
action  against  one  who  owed  his  debtor,  y^ 
that  Is  what  Is  attempted  In  the  presoit  ac- 
tion. Considered  on  the  law  aide  of  the  case, 
the  remedy  of  the  plaintiff  was  by  action 
against  the  traction  company  supplemrated 
by  garnishment  proceedings  against  the  de- 
fendant bank.  In  any  Wew  of  the  case  the 
evidence  does  not  sustain  the  allegations  of 
the  complaint  The  Judgment  Is  therefore  re- 
versed and  the  cause  remanded  for  further 
proceedings.. 

M(SBIDB},  O.  J.,  and  MOORB  and  RAM- 
SBT,  3 J.,  ccmcar. 
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ALTSOHUL  T.  STATU 
(Snpreme  Court  of  Oregon.    Oct.  20.  19140 

1.  STATDTBB    (S    85*)~SPB0KAL  ItAWB-SUTt 
AQAINffr  Statk. 

Laws  1913,  c.  346,  granting  leave  to  a  per- 
son named  to  institute  suH  against  the  state 
to  determine  the  Interest  of  the  state  in  cer- 
tain lands,  is  a  special  law,  violative  of  Const 
art.  4,  S  24,  authorising  provision  by  general 
law  for  suit  against  the  state,  but  forbidding 
any  special  act  authorizing  such  suit. 

CBd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §8  84,  96 ;  Dec  Dig.  S  6S.*] 

2.  CoNBimmoNAi.  Law  (|  306*)— States  (| 

191*)— PBITIUOEB  and  lUlfUNITIU  OT  CVO- 

ZEKB— Suit  aoainst  Statb. 

Laws  1913,  c.  346,  giving  leave  to  a  person 
named  to  institute  suit  against  the  state  to  de- 
termine the  interest  of  the  state  in  certain 
lands,  grants  a  privilege  not  granted  to  anr 
other  citizen,  in  violation  of  Const,  art.  1,  g  2u, 
forbidding  an;  law  granted  to  anv  citizen  privi- 
leges or  immunities  which,  upon  the  same  terms, 
■hall  not  belong  to  all  dtliens. 

[Ed.  Note.— E^r  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  {}  691-624:  Dec.  Dig.  |  205;* 
Spates,  Cent.  Dig.  K  179-184 Dec.  Dig.  | 

8.  Statutes  (|  8S*)— Sfbozal  Laws— Oottbt 
Practice. 

Laws  1913,  c.  346,  granting  leave  to  a  per- 
son named  to  Institute  suit  in  Multnomah  conn- 

S against  the  state  to  determine  the  interest  of 
e  state  in  lands  located  in  Linn  and  Crook 
counties,  while  L.  O.  L.  S  396,  requires  suits 
In  equity  for  determination  of  an  adverse  in- 
terest in  real  property  to  be  commenced  and 
tried  in  the  county  where  the  subject  of  the  suit, 
or  some  part  thereof,  is  situated,  is  violative 
of  Const  art.  4,  S  23,  forbidding  an;  special 
laws  regulatiiuc  the  practice  in  courts  ox  jus- 
tice, or  providmg  for  changing  tiie  Tenue  in 
civil  cases. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  fiS  94,  95 ;  Dec.  Dig.  {  85.*] 

4.  States  (}  191*) —Actions  aqainst. 

L.  O,  L.  S  516,  provides  that  any  person 
daiming  an  interest  in  real  estate  not  in  the 
actual  possession  of  another  may  sne  one  claim- 
ing interest  adverse  to  him  to  determine  such 
conflicting  claims.  Section  729  authorizes 
courts  to  take  judicial  notice  of  official  acts  of 
the  legislative  departments  of  the  state  and  the 
United  States.  Act  July  6,  1866,  c.  174,  14 
Stat.  89,  grants  certain  lands  to  the  state  of 
Oregon  in  aid  of  the  construction  of  a  military 
road.  Laws  1866,  pp.  58,  60,  grants  such  lands 
to  plaintifTs  predecessor  in  interest  Held, 
tiiat  though  tile  patent  to  the  land  in  question 
named  as  the  grantee  the  state  of  Oregon  for 
the  use  and  benefit  of  the  plaintiff's  predecessor, 
the  state  is  claimtnfi;  no  interest  which  would 
authorize  the  maintenance  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Statea,  Gent 
Dig.  fiS  179-184;  Dec.  Dig.  |  191.*] 

Department  2.  Apjwal  from  CIrcnit  Court, 
Multnomah    Connty ;    Henry   B.  McGinn, 

Judge. 

Suit  by  Charles  Altschul  against  the  State. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.  Reversed,  and  suit  dismissed. 

^Is  Is  a  suit  to  determine  an  adverse 
claim  to  real  property.  The  circuit  court 
overruled  a  goieral  demurrer  to  the  com- 
plaint, and  as  the  defendant  declined  to 
plead  further,  entered  a  flnal  decree  accord- 


ing to  the  prayvr  of  fin  complaint,  to  the  ef- 
fect that  the  state  has  no  beneficial  interest 
in  the  lands  In  question,  leqnlxing  the  state 
land  board  to  convey  to  the  plalntUF  all  the 
state's  rl£ht;  titl^  intevest,  and  estate  In  the 
premises,  with  the  condiHtm  that  In  the 
event  such  conveyance  should  not  be  execut- 
ed the  decree  should  stand  in  place  thereof; 
and  finally  enjoined  the  state  from  asserting 
any  claim  to  the  premises  adverse  to  the 
plaintiff.  From  this  decree  the  defendant 
has  appealed. 

James  W.  Crawford,  of  Salem  (A.  M.  Craw- 
ford, Atty.  Oen.,  on  the  brl^,  for  the  State. 
C.  B.  S.  Wood  and  Walter  Aaher,  both  of 
Portland,  for  respondrait 

BURNETT,  J.  (after  stating  the  facts  as 
^bove).  By  Act  Cong,  July  5,  1866,  &  174, 
found  In  14  U.  S.  at  Large,  p.  89,  It  was 
enacted: 

"That  there  be,  and  hereby  is,  granted  to  the 
state  of  Oregon,  to  aid  in  the  construction  of  a 
military  wagon  road  from  Albany,  Oregon,  by 
way  of  Canyon  City,  and  the  most  feasible  pass 
in  Cascade  Range  of  mountains,  to  the  eastern 
boundary  of  the  state  alternate  sections  of 
public  lands,  designated  by  odd  nombers,  thies 
sections  per  mile  to  be  selactad  within  six  miles 
of  said  road." 

In  section  2  of  that  oiactment  it  is  stated: 
"That  the  said  lands  hereby  granted  to  said 
state  shall  be  disposed  of  by  the  LeeiiilaturB 
thereof  for  the  purpose  aforesaid,  and  for  no 
other." 

By  the  act  of  October  24,  1866  (U  1866,  pp. 
68,  60),  the  I^lslatlve  assembly  of  the  state 
of  Oregon  recited  in  full  the  act  of  Con- 
gress to  which  alluslco)  has  been  made,  and 
proceeded  to  enact  the  following: 

"That  there  is  hereby  granted  to  the  Willa- 
mette Valley  and  Cascade  Mountain  Wagon 
Road  Company,  all  lands,  right  of  way,  ri^ts, 
privileges  and  immunities  heretofore  granted  or 
pledged  to  this  state  by  the  act  of  Congress,  in 
this  act  heretofore  recited,  for  the  purpose  of 
aiding  said  company  In  constructing  the  road 
mentfoned  and  described  in  said  act  of  Con- 
gress, upon  the  conditions  and  limitations  there- 
in prescribed.  There  is  also  hereby  granted  and 
pledged  to  said  company  all  moneys,  lands, 
rights,  privileges  and  immunities  which  may 
be  hereafter  granted  to  this  state  to  aid  in  the 
construction  of  such  road  for  the  purposes  and 
upon  the  conditions  and  limitations  mentioned 
in  said  act  of  Congress,  or  which  may  be  men- 
tioned in  any  farther  grants  of  money  or  lauds 
to  aid  in  oonstmcting  such  road." 

StUl  further,  by  Act  Jane  18.  1874,  c.  308. 
found  In  part  3,  18  U.  S.  St  at.Larg^  p.  80. 
Congress,  declaring  by  preamble  that  certain 
lands  had  been  granted  to  the  state  of  Ore- 
gon to  aid  In  the  construction  of  military 
wagon  nads  In  said  state,  and  Chat  there  ex- 
isted no  law  providing  for  the  issuing  of 
formal  patents  fbr  said  lands,  enacted; 

"That  in  all  cases  when  the  roads  In  aid  of 
the  construction  of  which  said  lands  were  grant- 
ed are  shown  by  the  certi^cate  of  the  Governor 
of  the  state  of  Oregon,  as  in  said  acts  provided, 
to  have  been  constructed  and  completed,  pat- 
ents for  said  lands  shall  issue  In  due  form  to  the 
state  of  Oregon  as  fast  as  the  same  shnll,  un- 


*For  otlier  cases  see  same  topio  and  section  NUMBER  la  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  *  Rep'r  lodeze* 
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der  Mid  gnnti,  be  wlected  ud  certified,  onless 
the  state  of  Oregon  shall  by  public  act  bare 
transferred  Its  intereeta  in  said  lands  to  any 
eorporaCion  or  corporations,  in  wbicb  case  the 
patents  shall  tasae  from  the  Qaneral  Land  Uf- 
Bce  to  saeh  oorpoiatlon  or  corporationB  upon 
their  paymoit  of  Hbm  necessaiy  czpensei  there- 

The  complaint  avers,  In  substance,  that 
the  plaintiff  is  the  successor  In  Interest  of 
tbe  grantee  of  the  state  under  the  act  of 
October  24,  1866;  that  In  compliance  with 
and  In  falflllment  of  the  provisions  of  the 
grant  the  United  States  government  had  is- 
sued 23  patents  conveying,  as  ttie  realty  com- 
prising said  grant,  a  large  amonnt  of  land ; 
that  all  except  tbe  first  of  these  patents  were 
lasoed  direct  to  the  grantee  of  the  state  un- 
der the  act  mentioned,  but  that  by  some  cler- 
ical error  the  first  one  w«a  Issued  to  the 
state  <rf  Oregon  for  the  use  and  benefit  of 
the  "WUlamette  Vall^  and  Oascade  Moun- 
tain Military  Boad  Company  of  said  state 
and  its  aaslgna."  Under  this  condition  of  af- 
fairs the  legislative  assunbly  «f  the  state  of 
Or^n  passed  the  act  of  F^mary  28,  1018, 
«^ch  in  a  lengthy  preamble  narrated  ths 
history  of  the  lands  sabstanttally  as  here  set 
down,  and  «iacted  a  law  as  ftdlows: 

"Leave  la  hereby  given  to  Charles  Altschnl, 
liis  heirs,  personal  representatives,  sacceaaora  in 
Interest  or  assigns,  to  institute  and  prosecute 
to  conclusion  a  salt  In  equity  againat  the  stats 
of  Oregon,  to  determine  tbe  interest  of  said  state 
in  the  lands  covered  by  and  described  in  said 
patent  of  the  United  Statea  to  the  state  of  Ore- 
gon, dated  June  19.  1876,  and  execnted  under 
the  great  seal  of  the  United  States  by  tbe  Pres- 
ident, U.  S.  Grant,  by  D.  D.  Gone.  Secretary. 
Sacb  BOit  ahall  be  insutnted  In  the  circnit  conrt 
the  state  of  Oregon  for  the  eoonty  of  Mult- 
nomah ;  and  auch  parties  may  be  joined  therein 
and  soeh  issues  of  law  and  of  fact  raised  and 
adjudicated  as  may  be  necessary  for  a  complete 
determination  of  tbe  title  of  said  CHiarlee  Alt- 
schul  to  the  lands  included  in  aaid  grant,  or  any 
of  them.  Service  of  annunons  in  such  suit  shall 
bs  made  udmi  tint  Governor  or  the  secretary  of 
state,  of  the  state  of  Oregim ;  and  tbe  Attorney 
General  of  said  state  diall  appear  and  defend 
such  suit;  provided,  however,  that  the  plaintiff 
in  such  suit  shall  pay  all  tbe  costs  and  disburse- 
ments of  snch  suit,  and  no  costs  or  disborse- 
nents  shall  be  taxed  againat  the  state  of  Ore- 
ton,  or  aay  etiier  party  to  such  snit,  except  tbe 
plaintiie.'*   Laws  mS.  e.  840.  p.  696. 

The  principal  question  ral^  by  the  de- 
murrer to  tbe  complaint  Is  the  conBtitutl<m- 
aUty  of  this  statota  Section  24*  article  4, 
of  the  Constitution  of  the  state  nads  thns: 

"Pfovisfon  may  be  made  by  general  law  for 
bringing  suit  against  the  state,  as  to  all  liabil- 
ities originating  after  or  existing  at  the  tiine 
of  the  adoption  of  this  Constitution;  but  no 
special  act  autboriring  snch  suit  to  be  brought 
or  making  compensation  to  an;  person  clainui^ 
damages  against  tbe  state,  shall  ever  be  passed.*^ 

Section  20  of  artMe  1  of  the  same  Instra- 
nent  :^d8  thns: 

*77o  law  Shan  be  passed  granting  to  any  citi- 
•en  or  class  of  dtlzens,  privileges  or  immuni- 
ties which,  upon  tbe  same  terms,  shall  not 
equally  belong  to  all  dtiaens." 

Again,  it  is  said  In  section  23  of  article  4: 
TTbe  legislative  assembly  shsll  not  pasa  qpe- 
dil  or  local  laws  in  any  of  the  following  eno- 
kted  eus%  that  is  to  ssr-  •  *  *  8.  Beg- 


cOatlnir  the  practice  la  courts  ef  Jnsdee;  4. 

FroviiUDg  for  changing  the  venue  in  and 
criminal  cases.  •  •  •»* 

[1,  t)  It  was  contended  at  the  hearing  tliat 
there  was  no  liability  as  against  the  state 
within  the  meaning  of  sectton  24  of  article 
4 ;  but  this  admits  the  plaintiff's  case  out  of 
court,  for  if  there  la  no  liability  there  can 
be  no  suit.  The  law  ia  plainly  a  special  law. 
for  It  relates  only  to  a  single  cause  of  com- 
plaint, If  such  a  cause  may  be  ^Id  to  exist 
at  aU.  Moreover,  It  grants  to  the  plaintiff 
here  a  privilege  which  Is  not  extended  to  any 
other  person  in  this  state,  and  hence  is  In 
conflict  with  section  20  of  article  1. 
IS]  It  is  said  in  secUon  396,  L.  O.  U: 
"Suits  In  equity  In  the  following  cases  shall 
be  commenced  and  tried  in  the  county  where 
tbe  aubject  of  the  suit,  or  some  part  thereof,  is 
situate:—  *  *  *  3.  For  the  determination  of 
an  adverse  claim,  estate,  or  intereat  in  real 
property,  or  the  specific  performance  of  an 
agreement  In  rdatton  thereto." 

The  property  In  question  is  situated  In 
Linn  and  Crook  counties  of  thla  state.  In 
requiring  the  suit  to  be  bronght  In  Multno- 
mah county,  the  act  plainly  violates  the  pro- 
Tlslotts  of  section  28  of  article  4  above  quot- 
ed, for  it  affOcte  tbe  practice  in  anirts  of 
justice  by  means  of  a  special  law,  and  like- 
wise provldei  qpedally  fOr  changing  the 
venue  ct  Ols  parttcolar  snl^  which.  If  It 
could  be  maintained  at  aU,  «honId  under  the 
general  law  have  been  oommenoed  In  the 
county  where  tile  realty  In  question  Is  sttua^ 
ed.  The  act  authorizing  this  particular  suit 
to  be  bron^t  Is  Ih  stain  conflict  wlfb  tbe 
fundamental  law  on  the  subject  involved.  No 
anthorl^  eilsted  for  commendng  It,  and 
the  conrt  was  without  jurisdiction  of  tbe 
peratm  of  tiie  defendant 

[4]  Still  farther,  tt  to  laid  down  as  the  mle 
in  section  616,  L.  O.  L.,  that: 

"Any  person  claiming  an  Interest  or  estate  In 
real  estate  not  In  tbe  actual  possession  of  anoth- 
er may  maintain  a  suit  io  equity  against  an- 
other who  claims  an  interest  or  estate  therein 
adverse  to  him,  for  the  purpose  of  determining 
such  confilcting  or  adverse  dalms.  Intereiti,  or 
estates." 

Taking  Judicial  notice,  as  we  must  under 
sectton  728,  L.  O.  of  **tbe  pobHe  and 
vats  offidal  sets  of  the  leglslattT^  enentite 
and  Judicial  departments  of  this  state  and 
of  tbe  United  States,"  we  know  as  a  matter 
of  law  that  the  United  States  granted  the 
lands  In  qoestion  to  the  state  of  Oregon 
which  in  tnm  granted  ttaun  to  the  plaintiff's 
predecessor  in  interest,  covering  by  the  terms 
of  tbe  act  of  October  Zi,  186f^  not  only  all 
lands  granted  to  the  stats  by  the  act  of  Con- 
grese  prior  to  that  time,  but  also  "all  mon- 
eyi^  lands,  rights,  prlvUegea  and  immunities 
which  may  hereafter  be  granted  to  this  state 
to  aid  in  tbe  c<mstnwtloa  of  such  road." 
This  statute  carried  with  the  grant  what- 
ever after-acquired  title  any  one  could  dalm 
inured  to  the  atate  ot  Oregon  by  the  first 
United  States  patent  menttoned  above.  So  it 
la  that,  by  the  laws  of  the  United  States  and 
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of  tbla  state  all  the  title  tbat  orald  lie  grant- 
ed to  any  one  was  granted  to  the  plaintiff's 
predecessor  In  Interest  It  is  idle  to  (iontend 
that  the  cterlcal  error  at  some  lieedless  and 
Incompetent  scrivener  In  the  General  Land 
Office  who  wrote  the  patent  In  question  Should 
overcome  or  cast  doubt  npon  the  laws  of  de 
land.  In  the  terms  of  the  statute,  a  suit  to 
determine  an  adverse  claim  to  real  estate 
must  be  brought  against  one  "who  claims  an 
Interest  or  estate  therein  adverse"  to  the 
plaintiff.  Here.  It  indisputably  appears  by 
the  complaint  that  the  state  has  already  con- 
veyed to  the  plalutUfs  predecessors  in  title 
all  the  estate  or  dtle  which  it  could  convey, 
and  that  It  is  not  claiming  or  asserting  any 
Interest  in  the  properly  adverse  to  the  plain- 
tiff. It  la  not  alleged  or  pretended  that  the 
state  of  Oregon  Is  claiming  any  such  inters 
est  or  estate  In  the  land.  It  Is  only  against 
one  thus  claiming  adversely  to  plaintiff  tbat 
he  could  maintain  t^^*  suit 

For  all  these  reasons  the  demurrer  to  the 
c<nnplalnt  should  have  been  sostalned.  Ttie 
decree  Is  reversed,  and  the  suit  Is  dismissed. 

McBBIDB,  O.  3^  and  BAKIN  and  Mo- 
NARY,  JJ.,  concur. 


STATE  ex  nL  SMITH  v.  BARBUB,  Oity 
Auditor. 

(Supreme  Coort  of  Oregon.    Oct  21,  1914.) 

Officsbs  (i  70^,  New,  vol.  17  Key-No.  Series) 
—  Beoau.  —  Spkoiai.  Election  —  Fobm  or 
Ballot. 

Under  Coost  art  2,  S  18,  provldinv  that  if 
an  officer,  for  whose  recall  a  petition  has  been 
filed,  shall  not  resign  within  five  dajs,  a  special 
election  shall  be  ordered  to  determine  whether 
the  people  will  recall  him,  and  other  candidates 
may  be  nominated  to  be  voted  for  at  the  elec- 
tion, and  the  candidate  receiving  tlie  highest 
number  of  votes  shall  be  deemed  elected  for  the 
remainder  of  the  term,  the  sample  ballot  for  a 
recall  election  proi>erl;  stated  the  Question  di- 
rectly whether  the  officer  should  be  recalled,  fol* 
lowed  by  the  names  of  the  offloer  and  other 
candidates  to  be  voted  for. 

In  banc.  Original  mandamus  prooeedli^ 
by  the  State  on  the  relation  of  Eugene  £L 
Smith  against  A.  L.  Barhur,  as  Auditor  of 
the  City  of  Portland.  Demurrer  sustained 
and  cause  dismissed. 

a  B.  S.  Wood,  Davis  A  Farrell,  and  Wllber 
Henderson,  all  of  Portland,  for  petitioner. 
W.  P.  La  Bodie,  of  Portland,  for  defendant 

BnBNxrTT,  J.  This  is  an  original  procMd- 
ing  by  mandamus  to  comi>el  the  defendant, 
as  auditor  ot  the  city  of  Portland,  to  make 
certain  changes  In  a  sample  ballot  to  be  used 
In  a  recall  election  in  that  d^.  The  plain- 
tiff filed  bis  petition  for  the  writ,  and  Instead 
of  demurring  to  the  writ  as  required  by  sec- 
tion SIQ,  U  O.  L,  the  defembint  has  inter- 
posM  his  objections  In  that  form  to  Che  peti- 
tion. Owing  to  the  exigency  of  Qie  cas^  how- 
ever, we  treat  this  variance  from  tba  prac- 
tice as  negligible  and  will  considw  the  mat- 


ter as  if  the  wilt  bad  been  Issued  in  tiie  al- 
ternative and  the  defendant  bad  tlAs  at- 
tacked the  writ  itself. 

It  appears  that  a  petition  was  filed  for 
the  recall  of  the  mayor  of  the  city  of  Port 
land  under  section  18  ot  article  2  of  die  Con- 
stitution, known  as  Qie  "recall  amatdment" 
The  defendant  is  said  to  have  pieipared  and 
threatens  to  distribute  a  sanvle  biUlot  on 
wblidi  is  submitted  pure  and  simple  the  aues- 
tlon,  "Shall  B.  B.  Albee  be  recalled  from  the 
office  of  mayor?"  and  besides  this,  as  can- 
didates, the  names  of  H.  B.  Albee,  B.  B.  Ken- 
nedy, and  Bugene  Smitb,  all  of  whom  are 
said  to  be  aidants  for  the  office  of  mayor 
at  Oie  special  election  In  Question.  It  Is 
contended  by  the  petitioners  that  this  entails 
great  addltltmal  expense,  that  It  is  error  to 
sutmdt  the  naked  guestliHi  of  recall,  and  tbat 
the  only  legal  way  the  Constitution  can  be 
subserved  la  found  in  the  *ezpraflsl<m  of  tbe 
electors  of  their  preference  among  the  can- 
didatee  for  the  possible  vacancy  in  office. 

Tbe  section  of  the  fnndamoital  law  in 
question,  so  far  as  It  is  necessary  to  be  om- 
sLdered  htxe,  reads  thus  ^ectl<m  1$: 

"Every  public  officer  in  Oregon  is  subject  as 
herein  provided,  to  recall  by  the  l^al  voters 
of  the  state  or  of  the  elector^  district  from 
which  he  is  elected,  lliere  may  be  required  twen- 
ty-five per  cent,  but  not  more,  of  the  number 
of  elec&wa  who  voted  in  bis  district  at  the 
preceding  election  for  Justice  of  the  supreme 
conrt  to  file  their  petition  demanding  his  recall 
by  the  people.  They  shall  set  forth  in  said 
petition  tbe  reasons  for  said  demand.  If  he 
shall  offer  his  resignation,  it  shall  be  accepted 
and  take  effect  on  the  day  It  is  offered,  and 
the  vacancy  afaali  be  filled  as  may  be  provided 
by  law*  If  he  shall  not  resign  within  five  days 
after  the  petition  Is  filed,  a  vedal  election 
shall  be  ordered  to  be  held  within  twenty  days 
in  his  said  electoral  district  to  determine  wbeui- 
er  the  people  will  recall  said  officer.  On  the 
sample  ballot  at  said  election  shall  be  printed 
in  not  more  th&n.  two  hundred  words,  toe  rea- 
sons for  demanding  Uie  recall  of  said  officer  as 
set  forth  in  the  recall  petition,  and  In  not  more 
than  two  hundred  words,  the  officer's  jastifica- 
tion  of  his  course  in  office.  He  shall  continue 
to  perform  tbe  duties  of  his  office  until  tbe  re- 
sult of  said  special  election  shall  be  officially 
declared.  Other  candidates  for  the  office  may 
be  nominated  to  be  voted  for  at  said  special 
election.  The  candidate  who  shall  tecelve  the 
highest  number  tif  votes  shall  be  deemed  elected 
for  the  remainder  of  the  teim,  whether  it  be 
the  person  against  whom  the  recall  petition  was 
filed,  or  ooother." 

In  our  judgment  the  simple  and  natural 
construction  of  this  section  Is  that  in  such 
fni^tjiinfXM^i  there  are  two  queetlona  to  be  de- 
cided by  the  electorate:  First  tlie  princ^ial 
one  of  whether  the  people  wiU  recall  aaid 
officer ;  and,  the  second,  of  who  shall  be  his 
successor,  whldi  is  subsidiary  and  condition- 
al upon  the  detormlnation  of  the  first  ad- 
versely to  the  incumbent  of  the  office.  The 
essence  of  tbe  section  la  tbe  recall  of  an 
officer.  This  accomplished — and  not  until 
then — ^It  becomes  necessary  to  consider  who 
diall  take  bis  place,  and  this  is  determined 
the  selection  of  one  fKnn  among  vfaatever 
number  of  candidates  may  offer  tbmselves 
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for  tbe  place.  The  fact  tbat  both  these  ques- 
tions are  to  be  settled  at  tbe  same  election 
does  not  destroy  their  natural  segnence.  Tbe 
people  are  entitled  to  vote  directly  upon  the 
onadnlterated  question  of  recalling  an  In- 
cumbent ot  a  public  position.  This  Is  tbe 
manifest  Intention  of  tbe  language  requiring 
a  Bpedal  election  "to  determine  wheth^  the 
people  will  recall  said  oCBcer."  It  does  not 
necessarily  follow  that  Uiere  will  be  candi- 
dates at  such  an  election,  and  the  right  of 
the  people  to  exercise  this  prerogatlTe  cannot 
be  made  to  depend  upon  the  mere  aridity  of 
possible  candidates  for  tha  office.  It  Is 
possible  that  in  the  election,  so  far  as  tbe 
candidates  axe  concerned,  the  plurality  of 
votes,  although  a  very  small  minority  of  the 
total,  may  go  to  the  Individual  who  first  held 
the  office  In  question;  for  he,  like  any  other 
dtlzen,  is  eligible  as  a  candidate.  Thus  the 
paradox  may  happen  that  the  recall  will  in 
effect  defeat  Itself.  Be  tlils  as  it  may,  still,  If 
we  were  to  attend  only  to  the  choice  among 
numerous  candidates,  no  direct  expression 
wonld  be  given  to  the  will  of  the  people  as 
to  whether  the  incumbent  officer  was  deserv- 
ing of  censure  and  dismissal.  It  Is  also  con- 
teuded  tbat  the  ballot  in  its  proposed  form 
will  entail  great  additional  expenae.  This, 
however,  is  one  of  the  burdens  wtalcb  must 
be  borne  by  those  who  pay  the  tans  In  gov- 
ermnent  by  election. 

The  demurrer  la  soatalned  and  the  cause 
dismissed. 

8TATB  ex  reL  METSKEB  v.  THUjAKD.  ■ 

(Supreme  Court  of  Oregon.  Oct  28.  1914.) 

L  Officebs  a  70^.  New.  ToL  17  Key-No. 
Series)— BKAU/—FIIJKQ  Pmnoir. 

Under  Const  art.  2,  |  IS*  reQuring  a  recall 
petition  to  be  Gled  with  the  officer  with  whom 
a  petition  for  nomination  to  the  office  should 
be  ffled,  and  requiring  the  same  office^  to  order 
a  special  election,  and  L.  O.  U  S  3364.  provid- 
ing that  petitions  for  nomination  for  district 
attorneys,  in  districts  consisting  of  a  aingle  coun- 
ty, shall  be  filed  in  the  office  of  tbe  Secretary 
of  State,  a  recall  election  ordered  by  a  county 
clerk  of  a  district  attorney  for  a  single  county 
pursuant  to  a  petition  filed  with  a  county  clerk 
and  not  with  the  Secretary  of  State  is  invalid ; 
the  constitntiona]  provision  lieing  express  and 
mandatory. 

2.  jajcTioNs  (I  120*)— NounrAHOMa— FiUNd 

PETTnON. 

Laws  1913,  c.  199,  8  2.  amending  O. 
I  3340,  providing  that  certificates  of  nomina- 
tion for  county  offices  and  district  offices  within 
tbe  county  sball  be  filed  with  the  county  clerk, 
does  not  amend  L.  O.  L.  S  3364.  naming  tbe 
place  of  filing  of  petitions  for  nomination. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  i  120.*] 

In  Banc.  Original  proceeding  in  the  na- 
ture of  QUO  vrarranto  by  the  State,  on  rela- 
tion of  Qlea  R.  Metsker.  against  W.  B.  DU- 
lard.  Demurrer  sustained. 

C.  B.  S.  Wood  and  O.  L.  Martin,  both  of 
Portland,  for  plaintlfl.  U.  L.  Pipes,  of  Fort- 
land,  for  defendant. 


BAHSBFT,  J.  TUB  Is  an  action  In  tbe 
nature  of  quo  warranto  to  determine  tbe 
right  of  the  defendant  to  hold  the  office  of 
district  attorney  for  the  county  of  Columbia, 
etc.  It  was  commenced  as  an  wlglnal  {wo- 
ceedlng  In  this  court 

The  legislative  assembly  In  1918  (chapter 
843.  lAVTB  of  1913,  p.  68®  passed  an  act  pro- 
riding  for  the  election,  In  1916,  of  a  district 
attorney  for  each  of  tbe  counties  of  tbe  state. 
Including  tbe  county  of  Colombia.  Section 
5  of  said  act  provides  Oiat,  as  soon  as  said 
act  should  go  into  eftect  and  become  a  law, 
the  Governor  should  appoint  a  suitable  and 
qualified  person  district  attorney  for  each 
of  the  counties  of  the  state.  In  which  there 
was  no  resident  district  attorney,  to  hold 
his  office  until  the  general  election  In  1916, 
etc  By  authority  of  this  act,  the  Governor 
appointed  the  defuidant  district  attorney 
of  Columbia  county.  He  qualified  as  such 
officer,  and  was  on  and  prior  to  September 
22,  1A14,  the  duly  appointed  and  qualified 
district  attorney  for  said  county. 

On  the  28th  day  of  August,  1914,  as  shown 
by  the  complaint,  there  was  filed  in  the  of- 
fice of  the  county  clerk  of  Columbia  county 
a  petition  demanding  the  recall  of  the  de- 
fendant as  district  attorney  of  said  county.  - 
Said  petition  was  signed  by  the  requisite  per 
cent,  of  the  electors  of  said  county. 

The  defendant  did  not  resign  as  such  of- 
ficer, after  the  filing  of  said  petition,  and  tbe 
county  clerk  of  said  county  ordered  a  special 
election  to  be  held  in  said  county  on  Tues- 
day, the  22d  day  of  September,  1914,  to  de- 
termine whether  the  people  of  said  county 
would  recall  said  of&ceT.  Notice  of  said 
election  was  given.  At  said  election,  the  re- 
lator, who  was  a  candidate  for  the  office  of 
district  attorney  of  said  county,  at  said  elec- 
tion, received  1,516  votes,  and  the  defendant 
received  only  1,164  votes  for  said  office,  and 
DO  other  person  received  any  votes  for  said 
office.  The  r^tor  was  declared  by  the  can- 
vassing board  elected  district  attorney  of 
said  county.  The  county  clerk  of  said  coun- 
tj  issued  to  said  relator  a  certificate  of  elec- 
tion. The  relator  took,  subscribed  and  filed 
wltb  said  county  clerk  his  official  oath  of 
office  as  district  attorney  of  said  county,  and 
thereafter  demanded  of  tbe  .defendant,  tbe 
poasession  of  the  papers  and  records  of  said 
office;  but  the  defendant  refused  to  accede 
to  said  demand  and  la  still  holding  said  office 
and  exercising  the  functions  thereof,  etc. 

The  oontplalnt  or  petition  eets  forth.  Inter 
alia,  tbe  abOTMtated  facts,  and  praya  that 
this  ooort  will  adjudge  tlut  the  defendant  Is 
fuUty  of  naming  and  unlawfully  holding 
said  office,  and  that  be  be  excluded  there- 
from, and  tbat  the  relator  be  adjudged  to  be 
oktltled  to  said  office,  etc.  The  defendant 
demnxred  to  the  complaint  or  petition,  alleg- 
ing that  it  does  not  state  taxta  snfflcdoit  to 
constitute  a  cause  of  action.  This  court  held 
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In  the  case  of  the  State  ex  lel.  Andrew  U 
C3ark  t.  Harris,  handed  down  a  few  days 
ago,  tbat  section  18  of  article  2  of  the  Oon- 
Btltatlon,  relating  to  recall  of  officers  is  self- 
executing  and  bence  It  Is  not  necessary  to 
discuss  tbat  question  in  this  ease.  We  find 
It  necessary  to  pass  upon  but  one  question. 

[1]  1.  Section  18  of  article  2  of  the  Con- 
stitution relating  to  recaU  of  officers  provides, 
Inter  alia,  as  follows: 

"The  recall  petition  shall  be  filed  with  the 
officer  with  whom  a  petition  for  Domination  to 
sudi  office  should  be  filed,  aad  the  same  officer 
shall  order  the  special  dectioD  when  it  is  re- 
quh«d." 

It  was  Incumbent  on  the  petltlonen  for 
the  recall  of  the  defraidant  to  file  their  petl- 
tKm  therefor  with  the  offio»  wtth  whom  a 
petition  for  nomination  to  the  office  of  dis- 
trict attorn^  for  Columbia,  county  Is  requir- 
ed to  be  filed,  and  such  officer  Is  the  only 
person  or  <^clal  that  has  power  to  call  a 
special  election  for  su<di  recalL 

Section  3864,  U  O.  I*»  relates  to  fills  matr 
ter  and  Is  as  t<41ows: 

"AU  petitions  for  nominatioQ  under  this  act 
for  offices  to  be  filled  by  the  state  at  large,  or  by 
any  district  coDBLstiDg  of  more  than  one  county, 
and  nominating  petitions  for  judges  of  circuit 
courts  and  for  district  attorneys  in  districts  eon- 
sistlnf  of  a  single  county  shall  be  filed  in  the 
office  of  the  Secretary  of  State  not  less  than 
twenty  days  before  the  date  of  the  primary 
nominating  election,  and  for  other  offices  to 
be  Toted  lor  in  only  one  county  or  district  or 
dty  eve^  such  petition  shall  be  ffied  with  the 
county  derk,  or  city  clerk,  recorder,  or  auditor, 
as  the  case  may  b^  not  less  than  fifteen  days 
before  the  date  of  the  primary  nomlnatiug 
election." 

It  is  clear,  from  the  terms  of  the  foregoing 
section,  that  a  petition  for  nomination  for 
the  office  of  district  attorney  of  Columbia 
county  is  required  to  be  filed  with  the  Secre- 
tary of  State,  and  that  there  Is  no  authority 
for  filing  such  a  petition  with  the  county 
clerk  of  said  county.  The  requirement  of 
section  18  of  article  2  of  the  Constitatton 
tbat  "the  recall  petition  shall  be  filed  with 
the  officer  with  whom  a  petition  for  nomina- 
tion to  such  office  should  be  filed"  is  express 
and  mandatory,  and  a  fnllure  to  comply  with 
its  provisions  invalidates  the  recall  proceed- 
ings. The  petition  for  the  recall  of  the  de- 
foidant  should  have  been  filed  with  the  Sec- 
retary of  State,  and  the  Secretary  of  State 
is  the  only  officer  authorized  to  call  a  special 
election  for  the  recall  of  a  district  attorney 
under  the  existing  law.  The  action  of  tne 
county  clerk  In  filing  said  petition  and  in 
calling  said  recall  election  for  district  at- 
torney was  without  legal  authority,  and  the 
election  held  for  the  recall  of  the  defendant 
was  unauthorized  and  invalid.  The  consti- 
tutional proTlsion  relating  to  recalls  must  be 
at  least  substantially  complied  with,  or  elec- 
tions held  under  it  will  be  Invalid. 

12]  Section  2  of  chapter  199,  page  388.  of 
the  Laws  of  1913,  amends  section  3340,  h. 
O.  L.,  and  provides  that  all  "certificates  of 


nomination"  for  county  offices  and  district 
or  precinct  offices  wltbln  the  county  shall  be 
filed  with  the  county  dertt;  but  said  sec- 
tion 2  does  not  attenqit  to  amend  sectton 
3364,  li.  O.  L.  The  last-named  section  pro- 
vides with  whom  "petiticms"  for  nomlnatlona 
shall  be  filed,  while  section  S840,  supra,  aa 
amended  by  section  2  of  ctiapter  199  of  the 
lAWS  of  1913,  relates  only  to  "(^rtlflcates" 
of  nomination.  "Petitions  for  nominations" 
and  "cerUflcatee  of  nominations"  are  dif- 
ferent instruments,  and  th^  functions  ace 
different  The  Gonstltation  requires  peti- 
tions for  lecall  to  be  filed  with  the  offlear 
wiUi  whom  petitions  for  nomination  are  re- 
quired to  be  ffied,  and  this  provision  must  be 
complied  with,  or  the  recall  mooeedlng  will 
be  void. 

the  denrarcer  to  ttie  complaint  or  petition 
la  snstalaed. 

MOORB  and  BAKIN,  JJ^  took  no  part  in 
the  conslderatiaQ  of  this  caaa. 


BOBBBTSON  v.  TBBZ. 
(Si4>raaM  Ooort  of  Ongui.    Oct  90,  1814.) 

1.  E^UD  (I  41*)— Action— Pleading. 

A  complaint  held  sufficient  to  state  a  cause 
of  action  for  fraud  and  deceit,  treating  as  sur- 
plusage allegations  that  plaintiff  demanded  a 
rescission,  offered  a  Quitdaim  deed  to  defendant, 
and  requested  a  payment  of  the  value  of  the 
land  involved. 

LE)d.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  St  S6,  87;  Dec  Dig.  S  41*] 

2.  UtAxm  (S  41*>— Actions— PuADiRO. 

Id  an  action  for  deceit,  it  must  be  alleged 
that  the  representations  were  false,  that  the 
defendant  knew  them  to  be  false,  that  they  were 
made  with  intent  to  defraud,  and  that  the  plain- 
tiff, relying  tiiereon,  was  Induced  to  oiter  into 
the  contract. 

[Eld.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  U  36t  87;  Dec.  Dig.  |  41.* 

For  otber  d^nltiona,  see  Words  and  PhraseSf 
First  and  Second  Series,  Fraud.] 

3.  FnauD  (S  20*)  —  EuofEHTS  —  Statements 
BSCKI.BSSLX  Made  —  Bsi^tANOE  oh  Befbb* 

BENTATIONB. 

Misrepresentations  of  material  matters 
recldessly  made  as  of  one's  own  knowledge, 
without  knowing  whether  they  are  true  or  not, 
render  the  maker  liable  to  one  who  relies  and 
acts  thereon  to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cmt. 
Dig.  §S  17, 18;  Dec  Dig.  S  20.*] 

4.  Fbaud  (5  9*)  —  Feaudtjlent  Rxpbeserta- 

TIONS — NaTUBB  in  GsNEBAL. 

If  land  contracted  for  is  at  a  distance,  or 
if  the  statement  of  the  value  is  based  upon  and 
connected  with  specific  representations  as  to  lo- 
cation, condition,  and  the  like,  or  the  conditions 
are  such  that  uie  purchaser  cannot  make  an 
examination,  a  false  statement  as  to  the  value 
will  constitute  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  8;  Dec  Dig.  {  9.*] 

5.  Fbaud  (f  62*>— Actions— Sufficienot  and 
PaooF. 

In  an  action  for  fraud  In  an  exchange  of 
land,  a  quitclaim  deed,  tendered  by  plaintiff  to 
defendant  in  connection  with  a  demand  for  the 
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pajment  b;  defesdaot  of  tbe  value  of  the  land, 
ta  irreleTaiit 

[Ed.  Note.— For  otber  cuMk,  m  TFiviA,  Cent. 
I>ig.  i  48;  Dec.  Dig. 

6.  Fkaud  (I  66*)— MsASimE  or  DAiCAais— In- 

STKUCnOlTB. 

In  an  action  tor  fraadnteDt  repreaentatloni 
as  to  land  conveyed  to  plaintiff  In  an  exchange, 
where  the  answer  admita  the  alleged  valne  of 
the  land  conveyed  to  defendant  and  defendant 
cODteods  that  in  case  of  fraud  in  an  ezchante  of 
property  the  measure  of  damages  ia  the  differ- 
ence between  the  valae  of  the  property  given 
and  of  that  received,  an  instruction  that  the 
measure  Is  the  difference  between  the  value  of 
the  land  as  it  would  have  been  if  it  was  as  rep- 
resented and  its  actual  market  value  gives  the 
same  rule  in  effect  aa  that  contended  for  by  de- 
fendant. 

ISO.  Note^BVn-  other  cases,  M  TtkoA,  Omt, 
Dig.  H  7^74 ;  Dec  Dig,  %  6S.*] 

7.  Afpiax.  ard  Kbboe  1}  171*y~PmBaam.s9 
Qdxstion  xh  Tual  Coukt  —  Thbobt  or 

Cause. 

In  an  action  for  fraud  In  an  exchange, 
where  the  answer  admits  the  agreed  price  or 
valne  of  the  property  conveyed  to  defendant, 
defendant  cannot,  on  appeal,  complain  of  ex- 
clusion of  evidence  of  the  value  of  soch  prop- 
erty. 

[Bd.  Note.— VoT  other  cases,  see  Appeal  and 
Elrror,  Omt.  Dig.  K  1053-1068»  1066,  1067, 
1161-U66;  Dea  Dig.  {  171.*] 

&  DBPosniOHs  (i  88*)— BxcKFnoN  in  £>ti- 

DKNCB— OBJXCnONS. 

Under  U  O.  U  S|  407,  408,  permitting  ob- 
jections on  the  trial  to  depositions  as  incompe- 
tent <tf  inelevan^  and  providing  that  whm  a 
par^  was  present  at  the  examination  of  a  wit- 
ness he  shall  not  be  beard  to  object  on  other 
grounds,  a  deposition  in  an  action  for  fraud  in 
the  exchange  of  land  that  the  witnesa  had  had 
aboat  aeven  years'  experience  aa  a  civil  engineer, 
diat  he  verified  the  measurements  of  the  land  in 
qneation,  and  that  be  bad  made  the  map  In- 
troduced in  evidence,  was  admissible  over  the 
objection  that  the  evidence  at  the  engineer  was 
not  supplemented  by  the  teattmony  of  his  as- 
sistants or  chain  bearers, 

[EM.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  K  234-236%,  242-245 ;  Dec.  Dig.  S 
88.*] 

9.  Affbal  and  I^bob  (5  1135*)— Disposition 

OF  Gausb— AmBMAnOB. 

Under  Const  art  7,  f  3,  providing  that 
if  the  Supreme  Court  shall  be  of  opinion  that 
the  judgment  was  such  as  should  have  been  ren- 
dered, it  shall  be  affirmed,  notwithstanding  any 
error  during  the  trial,  where,  in  an  action  for 
tnud  there  was  convincing  evidence  that  27 
acres  of  land  conveyed  to  plaintiff  at  a  valua- 
tion of  $2,600  was  of  the  value  of  from  $10  to 
$20  per  acre,  and  a  motion  for  new  trial  after 
verdict  for  plaintiff  for  $2,600  was  denied  on 
condition  that  jplaintiS  file  a  remittitur  in  the 
sum  of  $400,  the  judgment  will  be  affirmed. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and 
BAror,  Cent.  Dig.  |f  4454,  4455;  Dec.  Dig.  g 
113B.*] 

Department  No.  2.  Appeal  from '  Circuit 
Conrt,  Marion  County;  Percy  R.  Kelly, 
Judge. 

Action  by  J.  C.  Robertson  against  L.  B. 
Trej.  Tram  a  Judgment  for  plaintltT,  defend- 
ant appe&lB.  AfBrmed. 

Tbla  is  an  action  of  dajn^ea  for  fraud  and 
dec^t  TbB  cause  was  tried  to  the  court  and 
jury  and  a  verdict  rendered  In  favor  of  the 


plaintiff.  From  a  Judgment  loidered  there- 
on, the  defendant  appeala. 

It  Is  alleged  In  0ie  c<»aplaint  (paragraph  I), 
in  substance,  tbat  In  April,  1912,  the  plain- 
tiff and  tbe  defendant  entered  into  an  agree- 
ment wherebj  the  former  ^rMd  to  sell  and 
ooDvey  to  On  latter  certain  described  real 
property  In  tbe  dty  of  Salem,  Or.,  together 
with  the  Improvements  and  tmlldlnvs  thereon, 
and  a  small  stock  of  groceries,  general  mer^ 
chandise,  and  flxtnres,  at  the  agreed  price  of 
$8,700;  that  the  defendant  agreed  to  pur- 
chase the  same  and  pay  therefor  In  the  fol- 
lowing manner,  namely:  $1,200  in  cash,  and 
a  deed  at  conT^rance  to  0ie  plaintiff  of  40 
acres  of  land  In  Monma  connty,  Iowa,  at  the 
price  <ff  ^.600;  that  the  defendant.  In  order 
to  Induce  tbe  plaintlfl  to  eater  into  such 
iwreement,  represented  that  tbe  land  in 
Monona  county  contained  40  acres  and  was 
worth  at  least  $2,600.  It  is  thai  alleged  ttiat 
the  eald  representations  were,  and  tbe  de- 
fendant knew  them  to  be,  fals^  and  tbat 
they  were  made  for  tbe  purpose  of  Inducing 
tbe  plaintiff  to  enter  Into  the  agreement,  and 
f<ff  the  purpose  of  misleading  and  decdvlng 
him ;  that  the  plaintiff  relied  upon  such  false 
repreeen tattoos;  that  the  plaintiff  performed 
his  part  of  the  agreement,  and  the  defendant 
paid  tbe  sum  of  $1,200  and  delivered  to  the 
plaintiff  a  deed  of  tbe  land  In  Iowa  which 
purported  to  conv^  80  acres  Instead  ot  40 ; 
that  tbe  plaintiff  called  the  attention  of  the 
defendant  to  tbls  discrepancy  and  the  latter 
explained  that  there  were  mon  than  40  acres 
in  the  tract,  hot  that  part  of  the  land  was 
not  claimed  by  the  defendant  and  was  In 
question  concerning  a  right  of  way,  but  that 
the  defendant  had  a  good  title  to  at  least  40 
acres;  that  tbe  plaintiff  had  novo:  seen  the 
land  and  was  compelled  to  and  did  rely  upon 
the  representations  made  by  the  defendant 
concerning  tbe  property  and  the  value  tiiere- 
ot,  add  was  deoelTOd  thereby ;  tbat  tbe  land 
in  Iowa  is  utterly  worthless,  for  tbe  reason 
that  It  is  located  on  the  bank  of  tbe  Missouri 
river  and  is  being  washed  away  gradually: 
that  during  tbe  year  lOU  the  river  washed 
away  six  acres  of  the  tract  and  tbat  now 
there  are  not  more  than  25  acres  left;  tbat  by 
reason  oi  its  location,  its  gradual  destruction 
by  the  river,  and  the  want  of  a  right  of  way 
or  road  for  Ingress  and  egress  the  land  is  not 
worth  $2,600,  or  any  other  sum. 

It  is  also  further  alleged  that  at  one  time 
prior  to  the  commencement  of  this  action  the 
plaintiff  demanded  from  the  defeudaQt  a 
rescission  of  the  agreement,  but  that  the  de- 
fendant refused  to  rescind  the  same  or  to 
restore  to  the  plaintiff  any  part  of  tbe  proper- 
ty conveyed  to  the  defendant;  tbat  the  plain- 
tiff and  wife  duly  executed  a  quittdaim  deed 
conveying  to  the  defendant  the  land  in  Mon- 
ima  county,  Iowa,  and  offered  tx>  deliver  the 
same  to  bim,  requesting  tbe  repayment  of 
$2,500,  which  tbe  defendant  refused;  that 
tbe  plaintiff  deposited  the  deed  with  the  clerk 
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of  the  court  for  It  to  be  dellrered  upon  the 
repayment  of  said  sum  of  $2,600.  The  de- 
fendant answered  and  admitted  all  of  para- 
graph I  of  the  complaint,  except  the  follow- 
ing: He  denied  that  he  represented  the  tract 
of  land  In  Monona  county,  Iowa,  to  contain 
40  acres,  or  any  number  of  acres,  or  that  he 
represented  It  to  be  worth  at  least  |2,G00( 
or  any  other  sum,  or  that  the  plaintiff  relied 
thereon.  The  defendant  denied  the  remainder 
of  the  complaint,  except  that  he  represented 
to  the  plaintiff  that  his  father  paid  $2,500  for 
the  land,  denying  that  such  representation 
was  false.  There  was  some  conflict  in  the 
eridenoe  upon  the  Issue  as  to  what  repre- 
sentations were  made  by  the  defendant 

Oeorge  O.  Bingham  and  Harold  D.  Roberts, 
both  of  Salem  (Rollln  E.  Page,  of  Salem,  on 
the  brief),  for  appellant  Carson  ft  Brown, 
of  Salem,  for  respondent 

BB}AN,  J,  (after  stating  the  facts  as  above). 
[1  ]  That  this  Is  not  an  action  of  damages  for 
fraud  and  dec^t,  but  is  In  the  nature  of  a 
suit  to  rescind  a  contract.  Is  the  alleged  er- 
ror upon  which  the  defendant  more  par- 
ticularly relies.  This  we  understand  is  on 
account  of  the  allegation  in  the  complaint,  to 
the  effect  that  the  plaintiff  demanded  a  resds- 
sion,  offered  a  deed  to  the  defendant  of  the 
Iowa  land,  and  requested  a  repayment  of 
$2,600.  If  this  paragraph  of  the  complaint 
should  be  treated  as  surplusage,  there  would 
remain  sufficient  for  an  action  of  damages 
for  fraud  and  deceit. 

t2]  In  an  action  for  deceit  it  Is  necessary 
to  allege  that  the  representations  were  false ; 
that  the  defoidant  knew  them  to  be  false; 
that  they  were  made  with  the  intent  to  de- 
fraud; and  that  the  plaintiff  relying  therem 
was  Induced  to  eater  Into  the  contract  Bolf- 
es  T.  Russel,  6  Or.  400;  Banning  Oresson, 
6  Or.  241. 

[3]  Misrepresentations  of  material  matters 
recklessly  made  as  of  one's  own  knowledge, 
without  in  fact  knowing  whether  tbey  are 
true  or  not  render  the  maker  liable  to  one 
who  relies  and  acts  thereon  to  his  injury. 
Cawston  v.  Stnrgls,  29  Or.  881,  48  Pac  656. 
The  court's  instructions  upcn  this  point  were 
to  this  effect,  and  they  are  approved. 

14]  If  land  contracted  for  is  at  a  distance, 
or  if  the  statement  of  the  value  is  based  upon 
and  connected  with  spedflc  representations  as 
to  location,  condition,  and  the  like,  or  the  con- 
ditions are  such  that  the  purchaser  cannot 
make  an  examination,  a  false  statement  as  to 
the  value  of  the  property  contracted  for  will 
constitute  fraud.  S9  Gyc.  p.  1271 ;  Montgom- 
ery V.  McLaury,  143  Cal.  83,  76  Pac.  964; 
Lamb  v.  Levy,  77  Wash.  611, 187  PaC.  1024. 

[S]  The  plaintiff  offered  in  evidence  the 
quitclaim  deed  referred  to,  which  was  admit- 
ted over  the  objection  and  exception  of  the 
defendant's  counsel.  The  action  for  dam- 
ages is  predicated  upon  an  affirmance  of 
the  contract  and  not  upon  a  rescission.  Scott 
r.  Walton.  82  Or.  460.  62  Pbc  180;  Tan  de 


<0r. 

Wlele  V.  Gaibade,  60  Or.  686,  120  Pac.  752. 
We  think  tills  evidence  was  irrelevant,  but 
that  its  admission  did  not  amount  to  a  re- 
versible error. 

[8]  It  is  urged  that  the  trial  court  erred 
In  instructing  the  Jury  that: 

"The  measure  of  damage  in  this  case  is  the 
difference  between  tiie  value  <rf  tbc  land  u  It 
woDld  have  been  If  it  was  as  represented  and 
its  actual  market  value.  The  purpose  of  mak- 
ing the  award  of  damages  in  Uub  case  is  In  or- 
der to  comi>ensate  the  plaintifl  for  any  loss,  if 
any,  which  be  may  have  suffered,  and  tiiat  Is 
the  measure  of  damages  by  which  yon  would 
be  governed." 

To  this  instruction  defendant's  counsel 
duly  objected  and  excepted.  The  defendant 
contends  that  in  case  of  fraud  In  an  exchange 
of  property,  the  best  rule  as  to  the  measure 
of  damages  is  the  difference  between  the 
value  of  the  property  given  and  the  value  of 
that  received.  The  trial  court  excluded  evi- 
dence of  the  value  of  the  Salem  prc^ierty 
transferred  from  the  plaintiff  to  the  defend- 
ant for  the  reason  that  its  value  was  admit- 
ted by  the  defendant's  answer.  The  authori- 
ties  as-  to  the  rule  governing  the  measure  of 
damages  in  cases  of  fraud  are  inharmonious. 
This  is  sometimes  due  to  the  difficulty  of 
framing  a  definite  rule  which  will  give  proper 
compensation  to  the  injured  party  under 
varying  states  of  facts.  The  general  rule 
of  damages  in  eases  of  fraud  is  that  the  party 
defrauded  is  entitled  to  recover  the  amount 
of  the  loss  caused  by  the  fraud  of  the  other 
party,  or  damages  adequate  to  the  Injury 
which  he  has  anstained.  The  recovery  must 
be  limited  to  the  actual  loss.  20  Oyc.  180. 
There  are  a  great  number  of  cases  in  which 
the  rule  is  stated  that  the  measure  of  dam- 
ages Is  the  difference  between  the  value  of  the 
thing  purchased  and  the  price  paid,  or  in 
case  of  exchange  the  difference  between 
the  value  of  that  with  which  the  injured 
party  was  fraudulently  induced  to  part  and 
what  he  received.  20  Oyc  135 ;  Barbour  v. 
Flick,  126  Cal.  628,  59  Pac.  122. 

[7]  The  controversy,  however,  in  the  case 
at  bar  arises  In  regard  to  the  value  of  thel 
Salem  property  conveyed  by  the  plaintiff  to 
the  defendant  The  trial  court  understood 
the  answer  as  admitting  the  agreed  price  or 
value  of  this  property.  We  think  this  <K)ucln- 
sion  was  correct  In  order  for  the  defendant 
to  introduce  evidence  of  the  value  of  the 
property  traded  to  him,  an  issue  in  regard 
thereto  should  have  been  fairly  raised  by 
the  pleadings.  The  defendant  not  having  al- 
leged that  the  property  received  by  him  In 
the  deal  was  of  less  value  than  as  represmt- 
ed  by  the  plaintiff,  or  that  he  was  deceived 
by  the  plaintiff,  and  the  trial  court  having 
proceeded  upon  that  theory  of  the  case,  the 
defendant  ought  not  to  be  allowed  upon  ap- 
peal to  object  to  the  ruling  of  the  court  in 
that  regard.  Warner  v,  Winfrey,  142  Mo. 
App.  298,  126  S.  W.  216.  There  being  no  dis- 
pute as  to  the  value  of  ttw  Salon  property, 
the  rule  as  to  the  measure  of  the  damages 
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adcvted  hy  tbe  oomrt  would  work  out  tbe 
same  as  tbe  one  contCTded  for  by  tbe  defend- 
ant The  contract  executed  by  tbe  parties 
proTldtng  for  the  exchange  of  the  pr<^rtles 
placed  tbe  value  of  tbe  Iowa  land  at  $2,500. 

[t]  Tbe  depositions  of  R.  V.  Falrcblld  and 
George  B.  OllTcr,  and  other  witnesses,  were 
taken  at  Sloan,  Iowa,  both  parties  being 
represented  by  counsel.  The  land  traded 
to  the  plaintiff  was  measured  by,  R.  V.  Falr- 
AHd,  county  surveyor  of  Monona  county, 
Iowa,  in  January,  1912,  when  It  was  found 
that  tbe  tract  which  originally  contained  80 
acres  had  been  reduced  by  the  erosion  of  the 
Missouri  river  to  86^  acres.  Another  meas- 
urement was  made  May  31,  1913,  under  the 
aothorlty  of  the  same  civil  engineer,  at  the 
instigation  of  the  plalntUf,  and  It  was  found 
then  that  but  27.16  acres  remained.  A  map 
Bbowing  the  location  of  the  land  with  refer- 
ence  to  the  river  and  the  number  of  acres  re- 
malalnff  wse  Introduced  in  evidence.  The 
last  snrrey  was  made  by  George  E.  Oliver, 
aetlsg  tm  asristant  to  the  county  surveyor. 
Bfr.  Oliver  deposed  that  he  had  had  about 
seren  years'  experience  as  a  dvil  engineer ; 
that  he  verified  the  meaBoronents  of  the  rem- 
nant (tf  the  land,  and  that  he  made  the  map. 
CoQosd.  for  ttie  deftodant  objected  and  ex- 
cepted to  tliia  evl^tenoe  including  tbe  map, 
for  the  reason  that  the  evidence  o£  the  en- 
ttoeer  was  not  supplemented  by  the  testl- 
mony  of  his  assistants  or  chain  bearers.  We 
Uilnk  the  evidence  clearly  shows  prima 
fade  tbe  plat  and  survey  to  be  correct,  and 
Qtt  objection  is  not  well  taken.  It  cannot 
be  held  under  ttie  provldons  of  section  407, 
C4.  O.  L,  that  tbe  witness  or  his  testlmtHiy 
was  incompetoit  or  irrelevant  Under  tbe 
provisions  of  section  406,  J*.  O.  L.,  the  defend- 
ant Is  precluded  from  making  any  other  ob- 
jection, for  tike  reas(m  that  he  was  present 
br  his  counsel  at  the  time  of  the  examination 
«f  tbe  witness  and  made  no  injection  to  the 
evidence^  We  do  not  dem  it  necessary  to 
dlscoss  all  Uie  nnmerons  asdgnments  of  er< 
nr. 

[I]  Depositions  were  taken  of  persons  resid- 
ing In  Iowa  who  were  acQualnted  with  the 
value  of  the  land,  to  the  effect  that  the  27 
acres  which  had  not  been  washed  away  by  the 
Unonri  river  were  variously  estimated  at 
from  $10  to  $50  per  acre.  One  witness  testi- 
fled  that  it  was  "condemned**  land  and  of 
no  market  value.  The  evidence  tended  to 
support  the  auctions  of  the  otnnplalnt 
and  to  show  that  the  defendant  knew  of  the 
peculiar  location  of  tbe  land  uptm  the  river 
and  the  danger  of  destruction  by  erosion,  and 
failed  to  Inform  the  plaintiff  In  regard  to 
the  same,  but  represented  that  the  river  was 
receding  from  the  land.  Convincing  evidence 
la  found  tn  the  record  to  the  effect  that  the 
Iowa  land  was  of  the  value  of  from  $10  to  $20 
per  acTft  The  Jury  rendered  a  verdict  for 
$2J60a  The  defendant  filed  a  motion  for  a 


new  trial  on  the  grounds,  among  others,  (1) 
excessive  damages,  and  ^  error  of  tbe  court 
in  admitting  in  evidence  tbe  quitclaim  deed 
of  the  Iowa  land.  Tbe  court  overruled  the 
motion  on  tbe  condition  that  the  plaintiff  file 
a  remittitur  In  the  sum  of  $400.  In  view  oC 
tbe  admission  In  evidence  of  the  quitclaim 
deed  and  the  action  taken  by  the  court,  we 
are  called  upon  to  determine  whether  or  not 
the  Judgment  was  such  as  should  have  been 
rendered.  Section  8  at  article  7  of  the  Con- 
stitution directs  that: 

"Until  otherwise  provided  by  law,  upon  appeal 
of  any  case  to  the  Supreme  Court,  either  party 
may  have  attached  to  the  bUI  of  exceptions  the 
whole  testimony,  the  instructloaa  of  the  court 
to  the  jury,  and  any  other  matter  material  to 
the  decision  of  the  appeal.  If  the  Supreme 
Court  shall  be  of  opinion,  after  consideration  of 
all  tbe  matters  thus  submitted,  that  the  judg- 
ment of  tbe  court  appealed  from  was  each  as 
should  have  been  rendered  In  tbe  case,  such 
Judgment  riiall  be  alBrmed,  notwitbstandlng  any 
error  committed  during  the  triaL'* 

All  the  evidence  and  the  instnictltms  of 
tbe  court  are  contained,  in  the  record. 

After  careful  eiamlnation  of  all  tbe  mat- 
ters thus  submitted,  we  are  of  the  ofdnion 
that  the  Judgment  was  correct  notwithstand- 
ing any  error  that  may  have  been  commit- 
ted during  the  trial.  No  good  purpose  would 
be  served  by  remanding  the  cause  for  a  new 
trial. 

Tbe  Jud^ent  of  the  lower  court  will 
fiheret(«e  be  affirmed. 

McBBIDK,  C.  J.,  and  BAKIN  and  Mc- 
NABY,  33„  concur. 


riBST  NAT.  BANK  OP  ALBANX  v.  HAW- 
KINS et  al. 
(Supreme  Court  of  Oregon.  Oct  24,  1914.) 

1.  Fbaudb,  Statute  or  (i  108*)  —  Suyn- 
CDCNCT  or  Meuobanduu  —  Expression  or 

OONSIDBRATION— "VaLUB  ReCEIVEO." 

The  words  "value  received,"  without  going 
into  deteil,  is  a  sufficient  expression  of  the  con- 
sideration within  L.  O.  Ij.  I  808,  providing  that 
an  agreement  to  answer  for  tbe  debt,  default,  or 
miscarriage  of  another  is  void  unless  the  same 
or  some  note  or  memorandum  thereof,  express- 
ing "tiie"  consideration,  be  In  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  SI  214-221;  Dec  Dig.  I 
108.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Value  Received.] 

2.  GUABAMTT  (H  14.  1«*)— BKQUISITES  AND 
VAUnm^-OONBIDEBATIOH. 

A  guaranty,  to  be  valid,  must  be  upon  a 
valuable  consideration,  and,  where  made  after 
the  completion  oC  tbe  principal  contract,  there 
must  be  a  new  consideration. 

[Ed.  Note— For  other  cases,  see  Guaranty, 
Cent.  Dig.  »  13,  14r-I7.  20;  Dec.  Dig.  U  14, 
16.*] 

3.  GUABANTT  a  16*)  —  REQUISITBB  AVD  VA- 
UDITT— CoKBinERATION. 

When  a  guaranty  is  contemporaneous  with 
the  principal  contract,  the  consideration  need 
not  be  dirtlnct  tran  that  for  the  note,  bnt  it 
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win  be  presnmed  to  be  apon  conaideratlon  <tf 
the  credit  to  tbe  principal  debtor. 

[Ed.  Mote.— For  other  cases,  see  Qnarantr, 
Cent.  Dig.  fit  14-17;  Dec.  Dig.  |  16.*] 
4.  Pbadds,  STATnra  o»jH  108*)— Suimcmr- 

CT  OF  MEUO&UIDnil— EOPBESSION  OT  OON* 
8IDEUTI0N. 

Under  L.  O.  U  i  6857.  provldine  tint  every 
negotiable  instnunent  is  deemed  pruna  facie  to 
hare  been  issued  for  a  valuable  consideration, 
and  ever;  person  whose  signature  appears  there- 
cm  to  have  become  a  party  for  value,  a  guaranty 
indorsed  upon  a  note  and  signed  hj  tbe  Kuaran- 
tors  is  Tuid,  notwithstanding  section  808,  re- 
quiring BCD.  agreement  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  to  be  bi  writ- 
ing, expressing  the  consideration. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat 
ate  of.  Cent  Dig.  SS  214^221;  Dec  Dig.  i 
I08.*l 

Department  2.  Appeal  from  Circnit  Court. 
Linn  County;  Percy  B.  Kelly,  Judge. 

Action  by  the  First  National  Bank  of  Al- 
bany against  J.  M.  Hawltlns  and  others. 
From  a  Judgment  for  plainUfC,  defendants 
appeaL  Affirmed. 

H.  H.  Hewitt,  of  Albany  (Hewitt  &  Sox,  of 
Albany,  on  the  brief),  for  appellants.  J.  E. 
Weatherford,  of  Albany  (Weatherford  & 
Weatherford,  of  Albany,  on  the  brteO)  for 
respondent. 

McNABT,  J.  On  April  20,  1012,  one  Harry 
M.  Hawkins  executed  and  delivered  to  plain- 
tiff a  promissory  note  for  $7,000,  which  he 
promised  to  liquidate  on  the  30th  day  of 
June  following,  with  Interest  at  the  rate  of 
8  per  cent,  per  annom.  Synchr<mously,  and 
for  the  purpose  of  further  assuring  the  pay- 
ment of  the  obligation,  defendants  subscrib- 
ed to  a  contract  of  guaranty  on  the  hack  ot 
the  note  in  these  terms: 

"Albany,  Oregon,  AprQ  20.  1912.  For  value 
received,  I  hereby  guarantee  the  payment  of  the 
within  note  and  waive  protest,  deoiand  and  no- 
tice of  nonpayment  thereof." 

Failing  to  collect  tbe  note  from  tiie  maker, 
Harry  M.  Hawkins,  plain  tiff  brings  this  ac- 
tion against  defendants  to  rednoe  the  note 
to  a  jndgmrat  A  dantirr«r  was  filed  to  tbe 

complaint  apmi  tbe  assnmption  tAat  tbe 
pleading  does  not  contain  facta  suffldoit  to 
constitute  a  cause  of  action.  The  circuit 
court  oremiled  tbe  demurrer,  which  action 
supplies  the  ground  for  this  appeal. 

[1]  Very  ably  it  Is  contended  by  counsel 
for  defendants  that  the  contract  of  gubranty 
is  void  on  account  of  its  failure  to  express 
the  consideration;  the  argum^t  proceeding 
upon  the  idea  that  the  contract  is  purely  an 
agreement  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  within  the  meaning 
of  the  statute  of  frauds.  Section  808,  L. 
O.  L.  Supporting  the  Judgment  of  the  trial 
court,  counsel  for  plalntUt  at^e  that  the 
phrase  "value  received"  Is  a  sufficient  state- 
ment of  the  consideration  to  sattsfy  the  stat- 
ute. Conceding  that  there  Is  some  diversity 
of  Judicial  thought  as  to  the  manner  and  the 
fullness  with  which  tbe  consideration  is  re< 


quired  to  be  expressed  by  the  statute  of 
frauds,  respecting  the  promise  or  engage- 
ment to  pay  the  debt  of  another,  yet  we 
think  the  decided  weight  of  authority  and 
by  far  the  better  course  of  reasoning  lie 
with  those  courts  which  hold  that  tbe  words 
"value  received"  are  a  sufficient  expression 
of  the  consideration,  without  delineating  in 
detail  what-  the  consideration  is.  Brewster 
V.  Silence,  11  Barb.  (N.  Y.)  144;  Douglass  v. 
Rowland,  24  Wend.  (N.  T.)  36;  Day  v.  El- 
more, 4  Wis.  190;  Caieney  t.  Cook,  7  Wis. 
418;  Church  v.  Brown,  21  N.  Y.  316;  MU- 
ler  V.  Cook,  23  N.  X.  496;  Daniel  on  Neg. 
Ins.  (6th  Ed.)  vol.  2,  S  1767. 

[2,  3]  It  Is  essential  to  tbe  validity  of  a 
guaranty  that  it  should  be  upon  a  valuable 
consideration,  and,  where  the  guaranty  Is 
made  lafter  the  completion  of  the  principal 
contract,  there  must  be  a  new  consideration 
to  support  it;  but  when  the  guaranty  is  con- 
temporaneous with  the  principal  contract, 
as  it  Is  in  this  case,  it  is  not  necessary  that 
the  consideration  should  be  distinct  from  that 
upon  which  the  note  was  executed.  TJngues- 
tlonably  the  inducement  which  moved  plain- 
tiff to  engage  in  the  transaction  was  the  ad- 
ditional strength  which  the  contract  of  guar- 
anty imparted  to  the  note.  The  credit  was 
not  alone  given  to  the  maker  of  the  note, 
but  to  the  guarantors  as  well,  and  Inas- 
much as  the  guaranty  was  made  prior  to 
the  delivery  of  the  note,  it  will  be  presumed 
to  be  upon  c<mslderation  of  tbe  credit  Park- 
hurst  V.  Vail,  73  111.  343;  Draper  v.  Snow, 
20  N.  Y.  331,  75  Am.  Dea  408 ;  Colbum  v. 
Averill,  30  Me.  310,  50  Am.  Dec.  630;  CahlU 
Iron  Works  v.  Pemberton,  48  App.  Div.  4G8, 
62  N.  Y.  Supp.  944. 

As  guaranties  are  contracts  of  extensive 
use  in  the  commercial  world,  upon  the  faith 
of  which  large  credits  and  advances  are 
made,  care  should  be  taken  to  hold  the  par- 
ties bound  to  the  full  extent  of  their  engage- 
ment, therefore  technical  distinctions  should 
not  be  Indulged  to  give  freedom  to  those  who 
are  responsible  for  the  contracts  which  their 
credit  inspires. 

[4]  Aside  from  the  views  heretofore  ex- 
pressed, we  think  the  law  of  this  case  la 
covered  by  "the  Uniform  Negotiable  Instru- 
ments Law"  (section  5857  I*  O.  L.),  which 
provides: 

"Every  negotiable  instrument  Is  deemed  prima 
facie  to  have  been  Issued  for  a  valuable  consid- 
eration, and  every  person  whose  signature  ap- 
pears thereon  to  have  become  a  pMrty  thereto 
for  value." 

Under  this  section,  every  person  whose 
signature  appears  on  a  unliable  instromwt 
is  presumed  to  have  become  a  party  thereto 
for  value;  consequently  when  the  complaint 
embraces  tbe  averment  that  defendants  at 
the  time  the  note  was  given  signed  the  con- 
tract of  guaranty  upon  the  back  of  the  in- 
strument, a  caose  of  action  was  alleged  snf- 
flclrat  to  oYt/^mw  any  attack  by  a  demur* 
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rer.  The  place  where  tbe  sUnatnns  appear 
on  tbe  n^oUabie  instrument  is  immaterial; 
the  material  fact  belns  that  there  lare  sig- 
Datnres  thereon,  and  when  so  alleged  and 
proTeA,  the  presumption  follows  that  the 
parties  amiexlng  their  names  did  so  for  a 
valuable  consideration. 

Let  the  jadgmoit  be  afflrmed. 

McBRIDS,  a  J.,  and  BAKIM  and  BEAN, 
JJ.,  ooneor. 


HOUSTON  V.  OBBINBR. 
(SnproM  Court  of  Oregon.    Oct  20,  1914.) 

1.  Btidknob  (S  419*)— Pakol  Btidkrcb  Ar- 

nCTINa  WBITIHQS— CONSIDEBATION. 

F^Tol  evidence  is  admissible  to  show  that 
tJte  true  consideration  of  a  deed  was  tbe  agree- 
ment the  trucitee  to  sapport  the  grantor 
and  anotlier. 

[Kd.  Note.— For  other  caaes,  see  Evidence, 
Cent  Dig.  |S  1912-1928;  Dec.  Dig.  i  419.*] 

2.  Cahcbllation  of  Instbuhents  (I  27*)— 
Pebsohs  ENmuD  TO  BKLnr— Heib  or 
Gbartob. 

Tli«  grantee  of  a  life  estate,  wtko  is  also  a 
lieneficiarr  In  a  contract  of  the  grantor  with  the 
grantee  of  the  remainder  for  maintenance,  and 
is  sole  heir  of  the  grantor,  has  a  legal  right  to 
maintain  snit  agamst  the  giantae  of  the  re- 
mainder to  set  ande  the  deed  on  the  ground  thai 
the  grantee  of  the  remainder  has  failed  to  fulfiU 
her  contract  for  maintenance,  which  constitated 
the  consideration  for  the  deed. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instnunenta,  Cent  Dig.  H  88-42;  Dec  Dig. 

8.  CaivoBiXAnoii  or  iNSiBuiaenTs  (|  8*>— 
Gkounds— Pailubb  or  Ooitstdi:bation. 
Where  one  conveys,  real  property  in  con* 
slderation  that  the  grantee  will  support  him 
during  his  natural  life,  and  the  grantee  refns- 
es  to  perform  the  contract,  equity  iias  not  only 
jorisdiction,  bjt  the  duty  rests  on  it  to  set  aside 
tiie  conveyance. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  H  1,  5;  Dee.  Dig. 
i  3.*3 

4.  DnDB  d  210*)— CONSXDKBAnOir— BVIDBNOK 

— Wxiear  and  SumcnNcr. 

In  a  suit  to  set  aside  deed,  evidence  held 
to  show  that  the  grantee  was  to  afford  sup- 
port and  maintenance  for  her  feeble  grandfath- 
er, 90  years  old,  the  plaintiff,  and  the  paralytic 
mother  of  the  grantee,  66  years  old,  during  their 
joint  lives  and  the  life  of  the  survivor,  in  con- 
sideratioD  of  tbe  conveyance. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  IS  635,  636;  Dec.  Dig.  S  210.*] 

6.  Cahckllatios  of  iNaxBuiCBNTS  a  B9*)— 

Relief  Awabded. 

Where  a  deed  in  consideration  of  support 
is  set  aside  for  failure  of  consideration,  but 
the  grantee  has  performed  valuable  services  in 
part  performance  of  the  contract,  a  lien  will  be 
unpreesed  upon  the  property  for  the  value  of 
such  services. 

[Ed.  Note.— For  other  eases,  see  Canesllati(m 
of  Instruments,  Cent  Dig.  {|  119-12S;  Dec 
Dig.  I  D8.*J 

Department  2.  Appeal  from  Circuit  Court, 
linn  County ;  WlUlam  Oalloway,  Judge. 

Suit  by  MaH*"  Houston  against  Orpha 
Greiner,  formerly  Orpha  Hennlngsen.  From 


a  decree  for  plaintiff,  defendant  appeals. 
Modified. 

J.  K.  Weatherford,  of  Albany  (Weather- 
ford  &  Weatherford.  of  Albany,  on  tbe  brief), 
for  appellant  B.  H.  OoldsteLo,  of  Portland 
(Joseph  &  Haney,  of  Portland,  on  the  brief), 
£or  req;»ondmt 

McNARY,  J.  This  is  a  bill  tn  equity,  hav- 
ing for  its  purpose  tbe  annulment  Of  a  deed 
executed  by  James  Williams  to  defendant  on 
April  27,  1910,  conveying  to  her  about  15 
acres  of  land  near  the  town  of  Scio,  In  Linn 
county.  Plaintiff  is  the  mother  of  defendant 
and  the  daughter  of  James  Williams.  The 
substantial  avermente  of  the  complaint  are: 
That,  on  the  date  of  the  execution  of  the 
deed,  James  Williams  was  90  years  of  age, 
greatly  enfeebled,  and  mentally  and  physi- 
cally incapacitated  to  transact  business;  that 
in  1908  plaintiff,  who  was  living  with  and 
performing  tbe  household  duties  for  James 
Williams,  was  stricken  with  paralysis,  ren- 
dering her  completely  helpless ;  that,  by  rea- 
son of  th^r  misfortunes,  James  WlUlams 
then  sought  tbe  assistance  of  defendant,  who 
responded,  and  as  a  reward  thereof  obtained 
a  deed  to  one  acre  of  land ;  that,  for  a  meas- 
ure of  time  prior  to  the  execution  of  the 
deed  In  controversy,  defendant  threatened  to 
leave  the  home  of  James  Williams  and  plain- 
tiff, and,  tailing  advantage  of  their  utter  help- 
lessness, did  importune  and  persuade  James 
Williams  to  execute  and  deliver  to  her  a 
deed  to  all  his  property ;  that  the  deed  was 
^ecuted  on  the  express  promise  and  agree- 
ment that  defendant  would  live  with  and 
properly  care  for  James  Williams  and  plaln- 
tiff  during  the  lifetime  of  each.  In  the  spring 
of  1911  it  Is  recounted  that  defendant  delib- 
erately abandoned  James  Williams  and  plain- 
till,  and  has  since  refused  to  perform  her 
part'  of  the  agreement,  which  wag  tbe  con- 
sideration for  the  execution  of  the  deed. 

Defendant  in  her  answer  relies  upon  two 
defenses,  namely:  A  general  denial  and  a 
separate  defense  to  the  effect  that  James 
Williams  made  the  deed  to  defendant  in  con- 
sideration of  services  rendered  and  the  fur- 
ther consideration  of  love  and  affection ;  and 
that  the  deed  was  made  with  the  acquies- 
cence of  plaintiff.  The  reply  denies  all  the 
allegations  in  the  answer.  The  circuit  court 
tried  the  cause  and  rendered  a  decree  can- 
celing the  deed,  and,  from  this  action,  de- 
fendant appeals. 

PlalntlfTs  case  is  built  upon  three  propo- 
sitions: (1)  Failure  of  consideration;  (2) 
mental  Incapacity  of  tbe  grantor,  James  Wil- 
liams; (3)  undue  Influence  and  coercion  ex- 
ercised by  defendant  over  the  mind  of  gran 
tor.  The  instrument  by  which  defendant  ob- 
tained title  to  the  premises  contains  upon 
its  face  tbe  following  clause: 

"The  grantee  to  hereafter  pay  all  taxes  assess- 
ed or  levied  on  or  against  said  premises.  This 
conveyance  is  made  with  tbe  express  under- 
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■tandinB  and  condltioii  that  aald  Jamea  WU- 
liams,  grantor  berein,  reserrea  the  rlriit  of  the 

free  use,  occnpancy  and  cootrol  of  said  premiaes 
and  to  receive  the  rents  and  profits  thereof  dar- 
ing his  natural  life,  and  if  mj  daughter  Martha 
Bonston  should  aarriTe  me  uien  the  conditiona 
above  mentioned  ahall  extend  to  her  daring  her 
natural  life,  that  the  possession  of  said  premtses 
ahall  not  paaa  to  the  said  Orpha  Henninsaen, 
grantee  herein,  until  after  the  death  of  the 
grantor  herein,  and  after  the  death  of  mj  aaid 
daughter  Martha  Houston,  to  have  and  to  hold 
the  said  premises,  with  their  appurtenances, 
unto  the  aaid  Orpha  Henningsen,  her  heirs  and 
assigns  foreTer,  after  the  death  of  the  gran- 
tor herein,  ana  after  the  death  of  the  aaid 
Martha  Houston." 

The  evidence  In  thlB  case  Is  volumlnoos; 
consequently  we  shall  state  generally  onr 
conclusions,  and  shall  not  attempt  to  sap- 
port  them  by  reference  to  a  considerable  part 
of  the  evidence.  The  decided  Impression 
which  the  testimony  makes  upon  our  minds 
Is  tliat  James  Williams,  at  the  time  he  exe- 
cuted the  conveyance,  was  guided  by  a  mind 
sufficiently  capacitated  to  render  his  acts 
voluntary.  While  bowed  by  the  weight  of 
years  and  the  disabilities  attendant  there- 
on, James  Williams  yet  possessed  sufficient 
capacity  and  xmders  tan  ding  to  comprehend- 
the  nature  and  effect  of  the  transaction  un- 
der examination.  Nor  do  we  think  the  In- 
fluence verted  by  defendant  was  of  that 
force  and  efficacy  <^lculated  to  deprive  the 
grantor  of  his  free  agency. 

[1]  The  residuary  question  then  Is:  Was 
there  a  failure  of  consideration?  It  will  be 
observed  that  the  deed  Is  silent  with  respect 
to  the  contract  for  support  The  agreement 
b^ng  wholly  In  parol,  this  matters  not,  as 
the  conveyance  is  not  the  contract.  It  Is 
evidence  of  the  consummation  of  some  con- 
tract, but  is  not  evidence  of  what  the  con- 
tract was.  Therefore  It  was  competent  for 
the  court  to  admit  testimony  showing  the 
true  consideration  that  prompted  James  Wil- 
liams to  execute  the  deed  to  defendant 
Brown  v.  Cahalln,  8  Or.  46 ;  Watson  v.  Smith, 
7  Or.  448 ;  Velten  v.  Carmack,  23  Or.  282,  31 
Fac.  658,  20  L.  R.  A.  101 ;  Puttman  v.  I^- 
tey,  24  Iowa,  425 ;  Greedy  v.  McGee,  55  Iowa, 
759,  8  N.  W.  651. 

[2J  PlalntiS  is  the  sole  heir  of  James  Wil- 
liams and  a  recipient  of  his  bounty  under 
the  deed,  to  the  extent  of  having  a  life  es- 
tate in  the  property  conveyed,  as  well  as  a 
beneficiary  in  the  contract  for  maintenance, 
and  therefore  has  a  legal  right  to  maintain 
the  present  suit  13  Cya  699;  Devlin  on 
Deeds,  i  807;  Walsh  v.  Harkey  (N.  J.)  69 
Atl.  726;  Bowen  v.  Bowen,  18  Conn.  535; 
Fluharty  v.  Fluharty,  54  W.  Va.  407,  46  S. 
E.  190.  The  testimony  of  plalntllT,  who  was 
of  the  age  of  66  years  and  physically  help- 
less by  reason  of  a  distressing  affliction.  Is 
thus  epitomized:  That  since  1884  she  has  re- 
sided continuously  with  her  father,  James 
Williams,  whom  she  cared  for  until  stricken 
with  paralysis  in  1907.  Realizing  her  help- 
less condition,  plaintiff  called  upon  her 
daughter,  the  defendant;  to  make  her  home 


vrlth  them  near  Sdo.  That,  agreeably  to 
the  request,  defendant  came  to  the  home  of 
these  old  people,  where  she  remained  and 
rendered  services  for  one  year.  That  In 
payment  therefor,  James  Williams  conveyed 
to  defendant  one  acre  of  land.  Hhat  there- 
after defendant  absented  herself  in  periods 
of  several  months,  and  finally  refused  to  re- 
turn, tmless  she  received  a  contract  for  the 
remainder  of  the  proper^  owned  by  James 
Williams.  That  through  the  terror  of  be- 
ing abandoned,  and  in  response  to  continuous 
entreaties,  James  Williams  In  April,  1910, 
executed  to  defendant  a  deed  to  all  his  prop* 
erty.  That  the  consideration  of  the  deed 
was  the  promise  and  agreement  upon  the 
part  of  defendant  to  live  continually  with 
and  care  for  James  Williams  ftnd  plaintiff 
during  the  remainder  of  their  lives.  In 
April  of  the  following  year,  defendant  not- 
withstanding her  agreem^t,  deliberately  de- 
serted James  Williams  and  plaintiff,  and  has 
at  no  time  since  respected  the  terms  of  the 
contract  That,  prior  to  taking  her  depar- 
ture, defendant  remarked  that  she  had  re- 
corded the  deed,  and  "that  all  of  hell  coaldn't 
break  it,"  and  that  she  would  return  under 
no  circumstances.  In  its  important  features, 
this  testimony  is  corroborated  by  two  mar- 
ried daughters  of  plaintiff.  Significant  Is  the 
testimony  of  Mr.  Riley  Shelton,  who  prepar- 
ed the  deed  and  was  present  at  the  time  of 
its  execution: 

"I  asked  blm  (James  WUllama)  aome  qaes- 
tions  if  he  found  everything  to  be  all  right— If 
it  suited  him?  He  aau.  Tea,  It  bad  come  to  a 
oint  where  we  have  got  to  have  help,  and  I 
ave  got  confidence  in  humanity  enough  yet  that 
she  (defendant)  will  do  what  she  says  she  will 
do.' " 

Without  doubt,  this  statement  of  the  old 
gentleman  that  "defendant  would  do  what 
she  says  she  will  do,"  referred  to  the  con- 
tract for  support  which  plaintiff  asserts  was 
made  with  and  subsequently  violated  by  de- 
fendant. As  fortifying  this  belief,  we  ob- 
serve the  further  statement  of  James  Wil- 
liams as  related  by  Mr.  Shelton: 

"Q.  Was  anything  said  what  she  (defendant) 
waq  going  to  do  for  that  deed?  A.  That  she 
was  going  to  care  for  him  as  long  as  she  lived, 
Q.  Waa  anything  said  about  caring  for  her 
mother?  A.  Yes,  there  waa  nothing  aaid  aa  to 
time.  The  mother  said  that  that  would  be  a 
consideration  to  be  considered  thereafter." 

The  evidence  is  that  the  property  has  a 
value  ranging  between  $2,600  and  (3,000, 
and  it  cannot  be  supposed  that  James  Wil- 
liams would  have  vested  the  ultimate  fee 
of  the  property  In  defendant  as  a  gratuity, 
save  the  burden  imposed  by  the  annual  pay- 
ment of  taxes,  unless  he  had  made  a  con- 
tract with  defendant  for  the  support  of  him- 
self and  hla  paralytic  daughter.  Mr.  Leffler, 
who  also  was  present  at  the  time  of  the 
preparation  and  execution  of  the  deed,  stat- 
ed that  no  money  passed  between  James  Wil- 
liams and  defendant  and  that  the  deed  was 
executed  In  contemplation  of  the  care  of 
James  Williams  by  defendant  during  his 
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Ulettme.  Upon  tbla  point  of  the  cftse^  Dean 
Morris,  a  witness.  In  response  to  the  qnea- 
tlon,  "Did  you  know  that  she  was  to  look 
after  and  care  for  her  grandfather  as  con- 
sideration for  that  deed?"  said,  "She  was 
supposed  to." 

Defendant,  speaking  upon  her  part  of  the 
case,  says:  That  plaintiff,  yielding  to  a  stroke 
of  paralysis  In  1907,  sought  her  assistance. 
That,  g<dng  to  the  h<»ne  of  Jamea  WllUams, 
she  found  three  old  people  all  seriously  afflict- 
ed ;  the  grandfather  with  age,  her  mother 
with  paralysis,  and  an  onde  with  consomp- 
tlon.  Confessedly  defendant  did  her  part  In 
the  amelioration  of  their  safferlng  and  In 
caring  for  their  needs,  remaining  until 
March,  1006.  In  May  following,  and  after 
Uie  deatli  of  her  nnde,  she  retomed,  uid, 
from  that  time  nntn  her  final  abandonment^ 
defendant  remained  at  the  home  of  James 
Williams  and  peilormed  her  part  of  the  work. 
In  the  spring  of  1806,  James  Williams  con- 
reyed  to  defendant  an  acre  of  land  near  the 
town  of  Bdo,  which  was  of  a  value  In  ex- 
CQBs  of  9290,  and  which  defendant  testifies 
came  abont  as  follows: 

"We  were  at  the  breakfast  taUe  one  morDing, 
and  my  grandfather  said,  *Tou  wanted  to  buy 
that  acre  of  land,  and  think  you  coold  make  a 
little  off  It;'  and  he  said.  To  oncourage  you  to 
stay  and  do  for  us,  I  will  give  you  that  acre 
of  ground.*  ** 

Justifying  the  execution  of  the  deed  to  the 
land  In  question  and  the  consideration  mov- 
ing therefor,  defendant  recounts  that  In  1010 
she  was  working  In  Portland  In  the  capac- 
ity of  a  saleswoman  with  wages  of  $10  per 
week,  and  did  not  feel  that  she  would  be  do- 
ing right  by  herself  to  leave  so  lacratlTe  a 
position  until  terms  satisfactory  were  agreed 
to  between  herself  and  her  grandfather.  De- 
fendant said: 

"I  asked  him  if  he  was  wUliag  to  have  things 
fixed  in  some  way  that  he  would  be  assured  of  a 
little  something,  and  he  said  he  was,  bo  it  was 
Diade  out  I  went  to  Scio  and  asked  Mr.  Shel- 
ton  about  fixing  up  some  papers.  I  didn't  know 
whether  it  would  be  put  in  the  form  of  a  deed 
or  iost  how  the  papers  wonld  be  drawn  up, 
BO  he  came  down  and  talked  It  over  with  Grand- 
pa." 

On  the  following  day,  defendant  left  for 
Portland,  resigned  her  p(»1tloD,  and  returned 
to  the  home  of  her  grandfatber,  where  she 
remained  until  April,  1911,  when  she  finally 
left  the'  home,  assigning,  as  a  reason  there- 
fore, the  Interposition  of  a  family  disturbance 
caused  by  her  sister  (Mrs.  Blakely),  and  the 
refusal  of  plaintiff  to  accord  her  fair  treat- 
ment or  to  speak  to  her.  Defendant  states 
poGdtlvely  that  there  was  no  ccmtract  ever 
entered  Into  between  James  Williams  and  her- 
Mltt  having  for  its  purpose  the  support  of  her 
grandfiitber  or  her  mother,  and  that  she  told 
her  grandfather  and  her  mother  that  she 
wonld  retam  at  any  time  upon  th^r  request. 
It  cannot  be  said  that  all  was  serene  at  tile 
honw  of  theae  pe<vle>  One  ot  thewltaeas- 


es,  Dean  Morris,  vpeaklng  of  defendant's 
doneanor  about  the  lumw^  said  that  he  had 
seen  defendant  wax  angry  and  "cuss"  her 
mother,  saying  that  "She  would  do  as  she 
damn  pleased." 

[n  We  think  the  doctrine  la  firmly  im- 
planted In  our  JnrUipradence  fliat  where  one 
conveys  his  real  property  to  another  in  con- 
sideration that  such  a  person  will  support 
and  maintain  him  during  his  natural  life, 
and,  after  seedvlng  such  conveyance,  the 
grantee  refuses  to  perform  bis  or  her  part 
(Ht  0ie  contract,  a  court  of  equity  has  not  oily 
the  Jurisdiction,  bat  the  duty  rests  upon 
It,  to  set  aside  such  cmveyanoe.  Thomas' 
T.  TbtHoas,  24  Or.  251,  88  Fu:.  D66;  Ames 
T.  Moore^  S4  Or.  274, 101  Paa  780 ;  Susch  v. 
KasCh,  14S  ni.  866,  82  N.  B.  267;  Doney  v. 
Wolcott,  178  IlL  639,  BO  N.  a  1016;  Mo- 
Clelland  v.  McGtelland,  176  lU.  88,  61  N.  E. 
659;  Fabrlcev.  Vender Brelle,  190 lU. 400, 60 
N.B.8S5;  Lane  v.  Lane,  106  Ky.  680,60  S.W. 
857;  Lockwood  v. Lockvood.  124 BUch. 627, 88 
N.  W.  613 ;  Bogle  v.  Bogle,  41  Wis.  219 ;  White 
v.  Bailey,  66  W.  Ta.  078,  04  S.  n  1019,  28 
L.  B.  A.  (N.  8.)  234;  rinhariy  v.  Slnharty, 
64  W.  Va.  407.  46  S.  EL  199;  BoweD  T.  Bowen, 
18  Ccmn.  686;  Biditer  v.  Blchter,  111  Ind. 
466,  12  N.  R  698. 

[4]  The  testimony  ccmtalned  in  the  record, 
and  the  circumstances  snrroonding  the  trans- 
action, leads  na  Into  the  conviction  that 
defendant  was  to  afford  support  and  maln- 
tmanoe  for  her  feeble  old  grandfather  of 
90  years  and  her  jwralyttc  mother  of  60 
during  their  Joint  lives  and  the  life  of  the 
survivor  in  conslderatiou  of  the  conveyance 
of  the  premises  described  In  the  complaint 
Well  knowing  the  age  and  condition  of  these 
old  pe<vle  and  tbelr  physical  Inflrmitles  at 
the  time  she  took  the  conveyance,  it  was  the 
duty  of  defendant  to  rranaln  at  their  home 
and  ezecnte  her  part  of  the  agreement,  unless 
It  became  impossible  to  do  so.  The  testimony 
of  def^dant  does  not  show  that  ccmditlon  of 
affairs  which  would  legally  excuse  defend* 
ant  fr<mi  a  performance  of  the  agreement 
On  the  other  hand,  from  the  whole  testimony, 
it  appears  that  defendant  availed  herself  of 
the  earliest  opportunity  to  And  an  excuse  toi 
leaving. 

[B]  Having  abandoned  those  of  her  own 
blood,  which  by  contract  and  natural  impulse 
she  should  have  cared  for,  leaves  us  no  other 
alternative  than  to  affirm  the  decree  of  the 
lower  court  in  annuling  the  deed ;  but  In  view 
of  the  fact  that  valuable  services  were  ren- 
'  dered  by  defendant  to  those  she  was  charged 
to  support  a  lien  in  favor  of  defendant  is  fas- 
tened upon  the  real  property  in  the  sum  cif 
$300,  payable  without  interest  within  five 
months,  neither  party  to  recover  costs. 

McBRIDE,  a  J.,  and  B£AN  and  BAEIN. 
JJ^  concur. 
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In  re  BRADLETS  BSTATB.  (L.  A.  3562.) 
(Supreme  Court  of  California.  Oct  15.  1914.) 
t.  APPEAi  AND  EbbOB  (i  181*)— PABTIES  KH- 

TxiLED  TO  Appeal— AooBiBVED  Pabtzes. 
Where,  on  the  heariofc  on  tbe  return  of  an 
administratrix  showing  a  sate  of  real  proper^, 
a  higher  bid  than  that  for  which  the  sole  was 
made  was  presented,  whereupon  the  court  con- 
firmed the  Bftle  of  the  real  estate  to  this  subse- 
quent bidder,  tbe  order  amounted  In  effect  to  a 
refusal  to  confirm  the  sale  to  the  first  bidder, 
and  be  was  an  aggriered  party,  and  entitled  to 
appeal  from  the  order  of  confirmation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  947-952;    Dec.  Dig.  S 

2.  Appeal  aitd  Bbbob  (It  161*)— Pabties  En- 

Tm.ED  TO  APPKU^AaOBIETED  PaBTIBS. 
Where  an  order  confirming  a  sale  of  land 
of  an  intestate  also  ordered  a  broker,  with 
whom  the  land  had  been  listed  for  sale,  to  paj 
to  tbe  administratrix  money  depcsited  wlUi  him 
bj  the  successful  bidder,  the  broker  was  entitled 
to  appeal  from  the  order  of  confirmation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  947-662;  Dec.  Dig.  i 
151.*] 

8.  £±SBCUTOBS  AND  ADMIinBTBATOBa  ({  8TO*) 

— Sau  of  Real  Bstaib— CoitnBHATioN  ob 
Vaoatioh. 

Under  Code  Civ.  Proc.  {  1562,  prorlding, 
relative  to  the  return  by  an  execntor  or  admin- 
istrator, after  making  a  sale  of  real  estate,  that 
if  the  proceedinffB  were  unfair,  or  the  bid  dis- 
proporuonate  to  the  value,  and  it  appears  that 
a  sum  exceeding  such  bid  at  least  10  per  cent 
exclusive  of  a  new  sale  may  be  obtained,  the 
court  may  vacate  the  sale  and  direct  another  to 
be  had,  and  that  if  an  offer  of  10  jter  cent  more 
in  amount  be  made  to  the  court  in  writing,  it 
is  in  tbe  discretion  of  the  court  to  accept  such 
offer,  and  confirm  the  sale  to  such  person,  or 
order  a  new  sale,  to  justify  an  order  vacating 
the  sale  on  the  ground  tiat  a  sum  exceeding  the 
bid  by  10  per  cent  may  be  obtained,  it  must  al- 
so appear  that  the  proceedings  were  unfair,  or 
that  tbe  bid  was  disproportionate  to  the  value, 
bat  where  there  is  a  written  offer  to  the  court 
of  10  per  cent  nu>re  in  amount,  this  is  suffi- 
cient in  itself  to  justify  the  court  in  confirming 
the  sale  to  the  higher  bidder,  or  ordering  a  new 
sale. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminiBtrators,  Cent  Dig.  H  1529-1538; 
Dec.  Dig.  S  375.*] 

4.  EZBCUTOBS  AHD  ADMIHISXEAT0B8  (|  37B*)~ 

Sale  or  Real  Ebiate — Conditionai.  Bids. 
Real  estate  of  an  intestate  which  the  ad- 
ministratrix was  authorized  by  the  superior 
court  to  sell  for  cash  at  private  sale,  was  list- 
ed for  sale  with  a  real  estate  broker,  who  ob- 
tained an  offer  of  $5,500  from  T.,  and  who  re- 
ceived from  T.  a  deposit  of  $2,750.  The  broker 
informed  the  administratrix  that  he  could  get 
$4,600  for  the  place,  and  prepared  and  pre- 
sented a  bid  for  Uiat  amount  signed  by  H.,  who 
was  an  employ^  of  the  broker,  accompanied  by 
a  deposit  of  $450.  At  the  hearing  on  the  return 
of  the  administratrix,  T.  expressed  his  willing- 
ness to  pay  $5,500,  and  signed  a  bid  for  that 
amount,  providing  that  it  was  made  on  tbe  as- 
surance that  the  money  paid  the  broker  should 
be  repaid,  and  that  he  should  not  be  required  to 
make  any  payment  in  excess  of  $2,760,  untU 
the  $2,750  paid  the  broker  was  retnnied,  where- 
upon the  sale  to  him  for  $5,600  was  coufirmed ; 
the  order  farther  directing  the  broker  to  pay 
$2,300  to  the  administratrix.  The  court  found 
unfairness  of  proceedings  and  disproportion  of 
price  in  connection  with  tbe  sale  to  the  bro- 
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ker,  bpt  did  not  expressly  find  IJiat  a  higher 
price  could  be  obtained.  Held,  that  the  court 
was  not  authorized  to  accept  T.'s  bid,  as  it 
was  made  on  a  condition  which  deprived  it  of 
the  absolute  character  required  by  the  order 
of  sale  and  the  nature  of  tiie  transaction,  and 
did  not  amount  to  a  contract  which  T.  could  be 
compelled  to  complete  as  ctmtemplated  by  tbe 
probate  law,  especially  as  the  court  had  no  pow- 
er to  order  the  broker  to  make  the  paymnit  to 
the  administratrix. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  1628-1538; 
Dec.  Dig.  I  876.*] 

5.  ExSCtlTOBS  AND  ADUINISTBATOBa  (|  876*) 

— S  AI-B— CONFIBMATIOK . 

The  court  bad  no  authority  to  order  such 
payment  by  the  btaktr  to  the  administratrix,  as 
this  amounted  to  a  judgment  against  the  broker 
In  a  proceeding  to  which  he  was  not  made  a 
party,  and  without  any  pleadings  presenting  the 
issues  of  his  Indebtedness  to  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  1529-1638; 
Dec  Dig.  {  376.*] 

6.  Appeal  and  Ebbob  (S  1176*)— Dispomhom 
OF  CAura— REotAMDiira  roB  FtmxHKB  Peo- 
cebdings. 

Upon  a  reversal  of  the  order  confirming  the 
sale  to  T.,  the  matter  would  be  remanded  for 
such  further  order  as  might  seem  just,  instead 
of  directing  the  court  to  confirm  the  sale  to  the 
broker,  as  though  there  was  no  finding  that  a 
price  higher  by  10  per  cent,  than  the  broker's 
bid  could  be  obtained  on  a  new  sale,  such  a  find- 
ing would  have  been  warranted,  and  was  doubt- 
less (Knitted  as  Immaterial,  u  It  would  have 
been  had  T.'i  bid  been  in  proper  form. 

[Ed.  Notft— For  other  cases,  ms  Appeal  and 
Error,  Cent  Dig.  «  4688-4696;  Dee.  Dig.  1 
1176.*] 

7.  EXECCTOBS  AND  ADUINISTBATOBB  (|  876*) 

—Sale  of  Real  Estate— Cohfiemation— 

Unfaibness. 

A  real  estate  broker  obtained  the  listing 
of  real  estate  of  an  Intestate  with  him  for  sale 
by  one  of  the  heirs,  and  obtained  the  approval 
of  the  administratrix  of  this  action.  He  there- 
after obtained  an  offer  from  T.  of  $5,500.  and 
executed  an  earnest  money  receipt,  describing 
hims^  as  agent  and  the  sale  as  subject  to  the 
approval  of  tbe  owner.  He  then  offered  the  ad* 
ministratrix,  $4,500  for  the  property,  and  pre- 
sented a  bid  of  that  amount  in  the  name  of 
one  of  his  employes;  the  administratrix  under- 
standing that  he  had  made  a  sale  as  agent  fvt 
the  estate  for  this  price.  Held,  that  there  was 
•such  unfairness  as  justified  the  .court  in  refus- 
ing to  confirm  the  sale  under  Code  Civ.  Proc 
§  1552,  as  a  real  estate  agent,  seeking  the  au- 
thorization of  an  owner  to  sell  the  property  or 
the  ratification  of  a  sale  already  made  without 
authority,  is  bound  to  disclose  the  price  ac- 
tually received  or  to  be  received,  and 'has  not 
the  right,  after  making  a  sale,  to  represent  the 
price  to  be  smaller  than  it  is,  or  to  secretly  pur- 
chase the  property  at  a  smaller  price  in  order 
to  make  a  profit  on  a  resale,  in  view  of  Civ. 
Code,  I  2228,  providing  that  a  trustee  is  bound 
to  act  in  the  highest  good  faith  toward  his  ben- 
eficiary, and  may  not  obtain  any  advantage  by 
the  slightest  misrepresentation  or  concealment, 
and  section  2322,  providing  that  an  agent  is  not 
authoriud  to  do  any  act  which  a  trustee  is  for- 
bidden to  do  by  article  2,  c.  1,  of  tbe  preceding 
title,  which  includes  section  2228,  and  the  bro- 
ker ooeapied  the  posttim  of  agent  for  the  es- 
tate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1529-1538; 
Dec.  Dig.  I  375.*1 


*For  otber  cases  see  same  topic  end  mcUou  NUllBGR  la  De«.  Dig.  A  Am.  Dig.  Key-Mo.  Serlss  ft  Bep'r  IndexM 
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Department  1.  Aftpeal  from  Superior 
Court,  San  Diego  Ck}imt7 ;  W.  R.  Goy,  Judge. 

In  the  matter  of  the  estate  of  Francis  WH- 
Ilam  Bradley,  deceased.  From  an  order 
confinnlng  an  administrator's  sale  of  real  es- 
tate, James  W.  Going  and  another  appeal. 
Reversed,  with  directions. 

Geo.  B.  Watson  and  Hamilton  ft  Llndley, 
all  of  San  Diego,  for  appellants.  L.  B.  Dad- 
mun  and  James  B.  Wadbam,  both  of  San 
Diego,  and  J.  O.  Tobln,  tar  respondents. 

SLOSS.  J.  Upon  the  petition  of  Ida  May 
Bradley,  as  administratrix  of  the  estate  of 
Francis  WllUam  Bradley,  deceased,  the  su- 
perior court  of  San  Diego  county,  In  which 
the  administration  of  said  estate  was  pend- 
ing, made  Its  order  authorizing  the  adminis- 
tratrix to  sell  certain  real  property  at  pri- 
vate sale.  On  February  4, 1013,  the  adminis- 
tratrix made  her  return,  showing  a  sale  of 
the  property  to  Hal  G.  Hotchkiss  for  $4,500, 
(450  of  which  had  been  deposited  with  her, 
and  praying  for  confirmation  of  the  sale. 
The  return  coming  on  for  hearing,  objection 
to  the  conflrmatlon  was  made  on  behalf  of 
some  of  the  heirs,  and,  a  bid  In  the  sum  of 
16,500  being  presented  by  J.  G.  Tobln,  the 
court  made  Its  order  confirming  the  sale  of 
said  real  estate  to  Tobln  for  $5,500.  Tbe  or- 
der further  recited  that  James  W.  Going  had 
In  his  possession  tbe  sum  of  $2,300  belonging 
to  the  estate  and  heirs  of  Francis  William 
Bradley,  deceased,  and  directed  that  Going 
pay  said  sum,  within  a  stated  time,  to  the 
executrix.  From  this  order  Going  and  Hotch- 
kiss (who  bad  made  his  bid  at  Going's  re- 
quest, and,  It  Is  claimed,  on  behalf  of  Go- 
ing) appeaL 

[1 . 2]  The  order  confirming  the  sale  to  To- 
bln was,  in  effect,  a  refusal  to  confirm  the 
reported  sale  to  Hotchkiss.  Tbe  latter,  there- 
fore, is  undoubtedly  an  aggrieved  party,  and 
be  has  the  right  to  appeal.  Estate  of  Leonls, 
138  Cal.  194,  71  Pac.  ITl.  See,  also.  In  re 
Pearsons,  98  CaL  603,  S3  Pac  451;  Estate 
of  West,  162  Cal.  352,  122  Pac.  953.  And, 
whether  or  not  Going  has  so  connected  him- 
self with  the  Hotdikiss  bid  as  to  entitle  him 
to  appeal  in  his  own  name  from  the  order  re- 
fusing to  confirm  tbe  sale  to  Hotchkiss,  he 
Is  unquestionably  a  party  aggrieved  by  tbe 
part  of  the  order  directing  him  to  pay  $2,- 
300  to  the  administratrix.  Tbe  respondents' 
position  that  the  appellants  are  not  inter- 
ested, and  are  not  entitled  to  appeal,  cannot 
be  sustained. 

The  evidence  disclosed  this  state  of  facts. 
Going  was  a  real  estate  agent.  Hotchkiss 
was  In  his  employ.  In  January,  1913,  one 
of  the  heirs  of  tbe  estate  signed  a  paper 
authorizing  Going  to  sell  the  property  for 
$7,000,  Going's  commission  to  be  anything 
received  over  $0,000.  Going  was  informed 
that  the  land  belonged  to  the  Bradley  es- 
tate. On  the  same  day  he  obtained  the  oral 
appnmil  of  tbe  administratrix  to  the  "list- 
ing tut  tbe  property  with  him"  tot  sale.  ▲ 


few  days  later  Going  obtained  from  J.  G. 
Tobin  an  offer  of  $5,500  for  tbe  property, 
Tobln  paying  $450  down,  and  afterwards  de- 
positing a  further .  $2,300.  A  contract  was 
signed  by  Going  and  Tobin.  It  was  In  the 
ordinary  form  of  a  deposit  receipt  signed  by 
a  real  estate  agent  By  its  terms  Golug,  de- 
scribing himself  as  agent,  acknowledged  tbe 
receipt  from  Tobln  of  $450  In  part  payment 
for  the  land,  the  entire  purchase  price  being 
$5,500.  Terms  of  sale,  including  time  for 
perfecting  title,  were  stated,  and  tbe  sale  was 
declared  to  be  "subject  to  approval  of  own- 
er." Following  Going's  signature,  there  ap- 
peared an  agreement,  signed  by  Tobin,  to 
"purchase  the  above  described  property  on 
the  above  described  terms." 

While  these  negotiations  were  being  car- 
ried on,  Going  Informed  the  administratrix 
that  be  could  get  $4,500  for  the  place,  and, 
upon  tbe  suggestion  of  her  attorney  that  a 
written  bid  be  made,  be  prepared  a  bid  In 
writing,  offering  $4,500  for  the  property,  had 
Hotchkiss  sign  it,  and  presented  it,  with  a 
check  for  $450  to  the  admlDlstratrix.  Upon 
this  bid  tbe  return  of  sale  was  made  up  and 
filed.  Before  tbe  matter  came  up  for  hear- 
ing, Mr.  Wadham,  the  attorney  for  the  ad- 
ministratrix, learned  that  Tobin  was  to  pay 
Going  $5,500,  and  informed  Going  that  he 
felt  obliged  to  call  that  fact  to  the  attention 
of  the  court  When  the  return  came  on  for 
hearing,  Mr.  Wadham  Informed  the  court 
tbat  Going  was  getting  $6,500  for  the  prop- 
erty, and  that  Hotchkiss,  tbe  bidder,  was  act- 
ing for  Going.  Tbe  heirs  other  than  the  ad- 
ministratrix objected  to  tbe  conflrmatlon  of 
the  sale.  Tobin  was  called,  and  expr^sed 
his  willingness  to  pay  $6,500  for  the  land. 
The  hearing  was  then  contlnned  for  one 
week.  At  the  adjourned  hearing.  Going  tes- 
tified to  the  transactions  between  himself, 
Tobln,  and  Hotchkiss.  He  stated  that  the 
$4,500  bid  had  been  made  In  behalf  of  To- 
bln. After  this  testim<Hiy  had  been  given  a 
written  bid  for  $6,500,  signed  by  Tobln,  was 
presented  and  filed.  This  paper,  addressed 
to  the  administratrix  and  the  estate,  con- 
tained tbe  following: 

"This  bid  is  made  on  the  ajHurance  tbat  the 
iDoiHv  tbat  I  have  hecetofwe  paid  Mr.  James 
W.  Going  on  account  of  said  property  shall  be 
fully  repaid  to  me,  and  I  ahall  not  be  required 
to  make  any  payment  in  excess  of  two 
thousand  seven  hundred  fifty  dollars  ($2,760.00) 
until  said  two  tibousand  sevoi  hundred  fifty 
($2,760.00)  so  paid  to  James  W.  Going  ii  re- 
turned to  me." 

Tfaer«Qpon,  there  btfng  no  blgher  bid,  the 
court  confirmed  the  sale  to  Tobln.  The  court 
recited,  in  Its  order,  the  drcnmstances  lead- 
ing up  to  the  HotchklsB  bid,  that: 

"Said  bid  80  signed  by  Hal  G.  Hotchkiss  was 
unfair  and  disproportionate  to  the  value  of  the 
property  in  this.  That  the  said  bid  was  not 
made  bona  fide  by  Hal  G.  Hotchkiss  for  and  in 
his  own  behalf;  but  was  made  at  the  request  of 
James  W.  Going,  agent  of  said  J.  O.  Tobin, 
*  *  *  and  that  the  sum  of  $450  so  deposited, 
was  •  •  *  a  portion  of  the  money  deposit- 
ed by  J.  O,  Tobin  to  be  applied  upon  tbe  pur- 
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chase  price  of  said  property,  and  that  said  bid 
BO  signed  by  said  Hal  G.  Hotcbkias  vaa  in 
*  *  *  fact  the  bid  made  by  said  J.  O.  Tobin, 
and  that  said  bid  *  *  *  was  disproportion- 
ate  to  the  valae  of  the  property  in  this,  that  it 
was  $1,000  less  than  the  actual  amount  al- 
ready bid  by  J.  O.  Tobin  lor  the  said  property, 
said  3.  O.  Tobin  having  renewed  bis  said  bid  of 
$5,500  in  open  court  and  in  writing." 

The  order  goes  on  to  recite  that  there  Is 
in  the  possession .  of  Going,  as  agent  of  the 
befrs  and  the  estate, 'and  as  agent  of  Tobin, 
$2,300,  paid  by  Tobin  to  Going  to  be  paid  to 
the  administratrix  and  applied  upon  the  pur- 
chase price  of  said  property.  After  these  re- 
citals, and  others  relating  to  the  adequacy  of 
the  price  of  $5,500,  the  order  confirms  the 
sale  to  Tobin  for  $5,600,  and  directs  the  ad- 
ministratrix to  execute  a  deed  to  him  upon 
payment  of  the  balance  of  the  purchase  prlcCt 
to  wit.  $5,050.  It  Is  further  ordered  that  Go- 
ing pay  to  the  administratrix,  on  or  before 
February  24,  1913,  the  sum  of  $2,300. 

[3]  The  appellants  take  the  position  that 
the  Hotchklss  bid  of  $4,600  was  the  only  bid 
which  the  court  was  authorized  to  consider, 
and  that  the  sale  under  that  bid  should  have 
been  confirmed.  Section  1652  of  the  Code  of 
GItU  Procedure  jiroTides  that: 

"If  the  proceedings  were  unfair,  or  the  sum 
bid  disproportionate  to  the  value,  and  if  it  ap- 
pears that  a  BOm  exceeding  such  bid  at  least 
ten  per  cent  exclosive  of  a  new  wle  may  be 
obtained,  the  court  loay  vacate  the  sale  and 
direct  another  to  b«  had." 

To  Justify  an  order  vacating  the  sale  un- 
der this  proTlslon,  It  Is  not  only  necessary 
that  it  i^Tpear  tliat  a  som  exceeding  the  bid 
by  10  per  cent  may  be  obtained,  but  it  muet 
alBO  appear  that  "tbe  proceedings  were  nn- 
falTt"  m  tbat  the  "som  bid  was  dispnswr^ 
tUmate  to  the  Taloe."  Estate  at  Leonis,  138 
CaL  194,  71  Pac  171;  Estate  ot  Robinson. 
142  Cal.  1E2,  76  Pea  777.  It  is  argued  that 
tike  requirement  ot  nntalmess  or  dlspzopor- 
tiuk  must  also  be  met  to  authorise  the  court 
to  accept  an  increased  offer  of  10  per  oent 
under  the  final  aentenoe  ot  secCl<»l  1552.  It 
is  there  provided  tbat: 

"If  an  offer  of  ten  per  cent,  mcwe  in  amount 
than  that  named  in  tbe  retam  be  made  to  tbe 
court,  in  writing,  by  a  responsible  person,  it 
la  in  the  discretion  of  the  court  to  accept  such 
offer  and  confirm  the  sale  to  such  perwm,  or  to 
order  a  new  sale." 

But  no  such  condition  Is  stated  In  this 
part  of  the  statute,  and  we  see  no  sufficient 
reason  for  reading  It  in.  That  the  Increased 
offer,  to  the  amount  stated.  Is  all  that  is 
needed  to  Justify  the  court  In  confirming  the 
sale  to  the  higher  bidder  or  ordering  a  new 
sale  was  clearly  intimated  in  Griffin  v.  War- 
ner, 48  Gal.  383,  where  tbe  court  was  con- 
sidering a  section  of  the  Practice  Act,  sub- 
stantially similar  to  section  1502  of  the  Gode 
of  Civil  Procedure,  and  the  construction  con- 
tended for  by  appellants  was  distinctly  re- 
pudiated In  Estate  of  Reed.  3  Cal.  App.  144, 
85  Pac.  155,  a  case  which  this  court  declined 
to  rehear  after  Judgment  in  the  district  court 
of  appeal. 


[4.1]  We  tidnlc,  howerer,  that  the  aiqoel- 
lants  are  right  In  their  contention  that  tbe 
bid  of  ToMn  was  not  one  which  the  court 
was  authorised  to  accept  The  order  ot  sale 
authorized  the  administratrix  to  mSi  tor 
"cash.  In  gold  coin  of  tbe  United  States,  ten 
per  cent  ot  the  pordiase  price  to  be  paid 
*  *  *  at  the  time  the  bid  therefor  Is  ac- 
cepted; the  balance  *  *  *  to  be  paid 
upon  omflrmatlon  of  tbe  sale."  Toblu's 
offer  declared  upon  its  face  that  It  was  made 
upon  the  "assurance"  that  the  money  paid  by 
him  to  Going  ahould  be  refunded,  and  that 
one-half  ot  tbe  purdiase  price,  or  $2,750,  was 
not  to  be  paid  until  it  had  been  returned 
to  hljn.  This  ma.  In  effect,  a  conditl<m  at- 
tached to  die  offer.  Such  condition  deprived 
tihe  ofEer  of  the  absolute  character  which  the 
terms  of  tbe  order  of  sale,  and  tbe  nature  of 
the  transaction,  required.  Tobin  did  not 
undertake  to  pay  the  entire  pnichase  price, 
except  upon  an  event  which  might  or  might 
not  take  place.  The  probate  law  contem- 
plates a  otmtract  which  the  buyer  may  be 
compelled  to  complete^  Tobin  did  not  agree 
to  ento:  Into  any  such  contract  It  Is  true 
tbat  tiie  order  ot  confirmation  In  the  clause 
c(mflrming  the  sale  and  directing  a  convey- 
ance makes  no  reference  to  the  condition 
embraced  in  the  offer.  But  the  order  recites 
the  offOT,  and  rests  upon  It  The  further 
provision,  directing  Going  to  pay  $2,300  to 
the  administratrix,  serves  to  explain  the 
ftillnre  to  insert  in  tbe  order  the  condition 
attached  to  Tobln's  bid.  It  was  probably  ex- 
pected that  this  payment  would  be  made, 
and  that  Tobin  would  receive  credit  for  It 
as  a  part  payment  of  the  purchase  price. 
But,  as  will  hereafter  be  pointed  out  this 
part  of  the  order  cannot  stand.  Under  these 
circumstances,  It  would  manifestly  be  unjust 
to  the  purchaser  to  hold  him  to  an  absolute 
agreement,  even  thongb  he  is  not;  here  com- 
plaining of  the  form  of  the  order.  Farther- 
more,  the  appellant  Hotcbklss,  as  the  original 
bidder,  has  tbe  clear  right  to  object  that  the 
higher  bid,  which  alone  could  authorize  con- 
firmation of  the  sale  to  another,  was  not 
made. 

There  Is  no  legal  foundation  for  the  order 
requiring  Going  to  pay  $2,300  to  the  ad- 
ministratrix. This  constituted  a  Judgment 
against  Going,  and  it  was  rendered  in  a  pro- 
ceeding to  which  he  was  not  made  a  party, 
and  without  any  pleadings  presenting  the 
issue  of  his  Indebtedness  to  the  estate.  That 
a  valid  Judgment  cannot  be  given  under  such 
circumstances  is  too  elementary  to  require 
the  citation  of  authority. 

[B,  7]  The  order  app^ed  from  must,  ac- 
cordingly, be  reversed.  We  do  not,  however, 
agree  with  the  contention  of  the  appellants 
that  the  court  below  should  be  directed  to 
confirm  the  sale  to  Hotchkiss  for  $4,600.  Tbe 
refusal  to  confirm  tbat  sale  was  based  on 
the  ground  that  a  written  offer  of  10  per 
cent  more  had  been  made  to  the  court — a 
ground  which  was,  as  we  have  seen,  unteu- 
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able.  The  sale  could  tbei«fore  liare  been 
vacated,  under  the  first  part  of  section  16fi2, 
DDI;  opcHi  a  showing  that  unfalrnesB  or  dls- 
pioportioa  of  price  concarred  with  the  prob* 
abliltr  that  a  price,  higher  by  10  per  cent 
could  be  obtained  on  a  new  salei  WbUe  the 
order  finds  both  onfaimess  of  proceedings 
and  disproportion  of  price,  it  does  not  find 
tbat  Qie  higher  price  could  be  obtained.  We 
bare  no  doubt,  however,  that  the  evidence 
woold  have  warranted  such  a  finding.  The 
transaction  between  Qolng  and  Tobln,  to- 
gether with  the  letter's  testimony  at  the 
trial,  were  sufficient  in  this  regard.    It  Is 
altogether  probable  that  the  court  omitted 
any  finding  on  the  subject  because,  in  view 
of  the  acceptance  by  it  of  Tobin's  ofTer,  the 
question  was  deemed  immaterial,  as  in  fact 
tt  would  have  been  if  Tobin's  offer  had  been 
In  pr{^r  form.   Under  these  circumstances, 
we  would  not  be  Justified  in  assuming  that 
the  court  below  actually  concluded  that  10 
Iier  cent,  more  could  not  be  obtained  on  a 
new  sale.    The  entire  matter  of  the  sale 
sbonld  be  remanded  for  such  further  order 
as  may  seem  Just,  In  the  light  of  what  has 
been  here  said  and  of  such  additional  facta 
as  may  be  presented.   As  an  aid  in  the  fur- 
ther proceedings  which  are  to  follow,  It  may 
be  well  to  notice  the  claim  of  the  appellants 
tliat  the  evidence  falls  to  support  the  find- 
IngB  of  unfairness  and  disproportion  of  value. 
We  may  concede,  for  the  purposes  of  this 
discussion,  that  the  evidence  was  not  such 
as  to  Justify  the  finding  that  the  sum  bid  by 
Hotchkiss  was  disproportionate  to  the  value 
of  the  property.  There  is  no  need  to  go  into 
this,  as  direct  evidence  on  the  point,  one 
way  or  the  other,  may  readily  be  supplied 
at  another  hearing.  The  court  was,  however, 
we  think,  fully  warranted  In  concluding  and 
finding  tiiat  the  proceedings  leading  up  to 
the  sale  to  HotchkJss   had  been  unfair. 
Hotdikias  was  acting  under  the  direction 
and  In  the  interest  of  Gctog,  and  Is  aCTected 
by  any  circumstances  affecting  Qolng's  status 
In  the  transaction.   The  appellants  complain 
of  the  recitals  that  Going  acted  as  agent  for 
the  heirs  and  estate  of  Bradley,  as  weir  as 
for  Tobln.    Whatever  may  have  been  bis 
relatlonsbip  to  Tobln,  be  was  prc^rly  re- 
garded as  occupying  the  position  of  agent 
for  tlie  estate  and  those  interested  In  It 
He  had  sought  and  obtained  the  "listing"  of 
the  property  by  one  of  the  heirs,  and  had 
had  this  action  approved  by  the  adminis- 
tratrix.   He  had  tliereafter  taken  a  deposit 
from  Tobln  on  a  sale  to  the  latter  for  $6,- 
SOO.  describing  himself  in  the  contract  and 
receipt  as  agent,  and  making  the  sale  sub- 
ject to  the  approval  of  the  owner.  There- 
npon  be  bad  notified  the  adfnlnlstratrlx  that 
be  could  get  f4,600  for  the  property.  In 
communicating  with  the  administratrix,  be 
Impliedly  requested  her  to  ratify  a  sale 
wbidi  tae,  as  agent  for  the  estate  or  the  heirs, 
bad  made,  or  to  authorize  him  to  make  a 


sale.  That  this  was  the  administratrix's  un- 
derstanding of  the  situation  Is  shown  by  the 
return.  In  which  she  states  that  the  bid  of 
Hotchkiss  was  "made  through  the  real  estate 
firm  of  James  W.  Going,"  and  that  a  com- 
mission would  be  due  to  Going.  No  commis- 
sion had  In  fact  been  agreed  upon.  Going 
was  attempting  to  secure,  as  hla  compensa- 
tion, the  difference  between  the  $5,500  offered 
by  Tobln,  and  the  $4,500  named  In  the  Hotch- 
kiss bid.  We  do  not  suggest  tbat  there 
would  have  been  any  Impropriety  in  this  ef- 
fort. If  the  facts  had  been  made  known  to 
the  parties  in  interest.  But  certainly  a  real 
estate  agent,  seeking  the  authorization  of 
an  owner  to  sell  proper^,  or  the  ratification 
of  a  sale  already  made  without  authority,  is 
Jbound  to  disclose  the  price  actually  re- 
ceived or  to  be  received  by  him  on  a  sale. 
He  has  not  the  right,  after  making  a  sale 
for  a  given  price,  to  represent  that  price  to 
be  smaller  than  it  is,  or  to  secretly  purchase 
the  pn^rt?  himself  at  a  smaller  price,  in  or- 
der to  make  the  profit  of  a  resale  at  the  price 
which  he  might  and  should  have  secured  for 
his  princUmL  The  latter  course  of  dealing, 
which  Is  the  one  pursued  by  Going  In  this 
case,  is  in  violation  of  the  fundamental  rule 
prohibiting  an  agent  or  trustee,  in  matters 
connected  with  the  agency  or  trust,  from  ob- 
taining any  advantf^  therein  over  his  prin'- 
dpal  or  beneficiary  by  the  slightest  misrep- 
resentation ♦  •  *  or  concealment."  Civ. 
Code,  Si  2322,  2228;  Calmon  v.  Sarraille, 
142  CaL  638,  76  Pac  480.  A  sale,  Induced 
by  such  proceedings,  is  tainted  with  "unfair- 
ness" within  the  meaning  of  sections  1552 
and  1554  of  the  Code  of  GlvU  Procedure. 

The  order  la  reversed,  with  directions  to 
the  court  below  to  take  further  prooeedings 
not  inconsistent  with  this  opinion. 


We  concur: 
TI,  J. 


SHAW,  J.;  ANGBLLOT- 


BOTAXi  TBUST  GO.  v.  MacBBAN  et  aL 
CL.  A.  8864.) 

(Supr^e  Court  of  California.    Oct  15,  1914.) 

1.  LiuiTATioN  OF  AcrioKs  (I  2*)— Aotionb  to 
Recovxb  on  Depositob's  Liabiijtt— What 
Law  Govebns. 

The  limitation  statutes  of  the  place  where 
an  action  is  brousbt  to  recover  on  the  double 
liability  of  a  shareholder  of  an  iBBolvent  banl^ 
govern. 

[Ed.  Note.— For  otber  cases,  aee  Limitation  of 
Actions,  Cant  Dig.  H         Dec  Dig.  i  2.*] 

2.  LllCTTATION  OF  AOnONB  d  84*)— BTATOm 

— AprUCABXUTT. 

The  three-year  limitation  prescribed  by 
Code  Civ.  Proc.  S  359,  od  actions  to  enforce 
liabilities  created  by  law,  applies  to  an  action  to 
enforce  the  liability  of  the  abareholders  in  a 
Canadian  bank  under  the  bank  act  of  that  do- 
minion, providing  tbat  stockholders  In  a  back 
shall  be  liable  for  an  amount  equal  to  the  par 
value  of  their  shares  over  and  above  any  un- 
paid balance  due  on  tbeir  Babscriptions,  such 
liability  being  one  imposed  by  law  In  contradia- 
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tinction  to  tiie  contractnal  liability  to  pay  tile 
fall  amoaDt  of  the  rabscriptlon  price. 

[Eld.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Big.  IS  161-157;  Dec  Dig.  S 
84.*] 

8.  LnoTATioH  OF  Actions  (8  84*)— CoNaxETJO- 

Tio  N — Statutes. 

Under  Code  CIt.  Proc.  {  359,  pzovldins 
a  three-;ear  limitation  apon  actions  to  enforce 
liabilities  created  by  law,  an  action  against  a 
stockholder  in  an  iasolveot  bank  to  recover  an 
additional  amoant  equal  to  the  par  value  Of  hia 
shares  Is  barred  at  the  expiration  of  three  yeara 
from  the  time  when  the  Uability  was  created. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  161-157;  Dec.  Dig.  8 
34.*] 

4.  LmiTATioH  OF  Acmons  (I  68*)— AooatiAL 
or  Right  or  Action. 

Under  Bank  Act  of  Canada,  dedaring  that 

the  shareholders  in  an  insolvent  bank  shall  be 
liable  for  an  amount  equal  to  the  par  value  of 
their  shares  over  and  above  any  nnpaid  balance 
due  on  their  subscriptions  In  the  event  the  prop- 
erty of  the  bank  is  insufficient  to  pay  its  debts, 
and  the  Winding  Up  Act,  declaring  that  the 
amount  which  shareholders  are  liable  to  con- 
tribute shall  be  deemed  an  asset  of  the  bank 
and  a  debt  due  to  he  paid  as  directed,  and  in 
view  of  act  of  1906,  expressly  declaring  that 
shareholders  shall  be  considered  Indebted  from 
the  time  their  liability  commences,  but  that  the 
debt  shall  be  payable  when  calls  are  made,  the 
right  of  action  to  recorar  upon  the  liability  of 
a  shareholder  In  an  insolvent  Canadian  bank 
accrues  upon  insolvency,  and  hence  the  three- 
year  limitation  prescribed  by  Code  Oiv.  Proc 
I  369,  t>egin8  to  mn  from,  that  date. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent.  Dig.  H  824-^  840,  847;  Dec. 
Dig.  8  68.  •] 

5.  LZUTTATION  or  AOTIONB  (8  68*)— RUNNING 

OF  Limitations — Statutes — Constbuction. 
Under  Code  Civ.  Proc.  8  35»,  prescribing 
a  three-year  limitation  to  enforce  the  liability 
created  by  law,  or  to  recover  a  penalty  or  for- 
feiture imposed,  and  providing  that  such  ac- 
tions must  be  brought  within  three  yeara  after 
discovery  of  the  facts  upon  which  the  penalty  or 
forfeiture  attached,  or  the  UabiUty  was  created, 
the  fact  that  It  could  not  Immediatdy,  npon_  the 
insolvency  of  a  foreign  bank,  be  determined 
what  part  of  the  shareholder's  double  liability 
should  be  enforced  does  not  t(dl  the  tanning  of 
limitations. 

[Ed.  Note.— For  other  eases,  see  Limitation  of 
Actions.  Cent  Dig.  S|  824-1^  846.  847;  Dec 
Dig.  8  58.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  Connty;  Curtis  D.  Wil- 
Imr,  Judge. 

Action  by  the  Boyal  Trust  Company,  as 
liquidator  of  the  Ontario  Bank,  agaiiust  Isa- 
bella MacBean  and  anotlier.  l<'roro  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

C.  White  Mortimer  and  H.  A.  Massey,  both 
of  Los  Angeles,  for  appellant.  Wm.  Cham- 
bers, of  Loe  Angeles,  for  respondents. 

SLOSS,  J.  The  plaintiff  appeals  from  a 
Judgment  entered  In  favor  of  defendants 
upon  the  sustaining  of  their  demnrrer  to  the 
second  amended  complalot. 

The  action  was  brought  to  enforce  the  lia- 
bility of  the  defendants,  under  the  laws  of 
the  Dominion  of  Canada,  as  stockholders  of 


an  Inaolvent  hank  wbkih  had 'been  lnc(»po- 
rated  under  tiie  laws  of  said  dominion.  The 
complaint  sets  forth  very  fully  the  statutory 
provisions  governing  the  iiworporation  of 
banks,  the  llabill^  of  stockholdos,  and  the 
procedure  In  cases  of  Ins^dTeocy  or  banlc- 
ruptcy. 

It  appears  that  by  the  Bank  Act  of  Canada, 
enacted  In  1890,  It  la  provided  that: 

"In  the  event  d  the  property  and  assets 
of  the  bank  being  Insufficient  to  pay  its  debts 
and  liabilities,  each  shareholder  of  the  bank 
shall  be  liable  for  the  deficiency  to  an  amount 
equal  to  the  par  valae  of  the  shares  held  by 
him,  in  addition  to  any  amount  not  paid  ap  on 
such  shares." 

In  the  event  that  no  proceedings  are  taken 
under  any  act  for  winding  up  the  bank,  the 
directors,  if  suspension  of  payment  continues 
for  three  months  after  the  insolvency  of  the 
bank  (as  defined  In  the  act),  are  required  to 
make  calls  on  the  sharebolders  to  the  amount 
deemed  by  them  necessary  to  pay  the  liabil- 
ities of  the  bank.  In  case  of  winding  up, 
calls  are  governed  by  the  terms  of  the  Winding 
Up  Act  These  provisions,  which  were  in 
force  when  the  defendants  became  owners  of 
shares  In  the  Ontario  Bank,  were  re-enacted 
In  the  Bank  Act  of  1906,  in  effect  at  the  com- 
mencement of  this  action. 

There  was  a  "Winding  Up  Act"  in  force 
when  the  defendants  became  stockholders.  It, 
too,  was  superseded  by  an  act  of  1906.  The 
two  acta  are  substantially  the  same,  so  far  as 
the  provl^ons  affecting  this  action  are  con- 
cerned. They  define  Insolvmcy,  provide  for  ap- 
pUcatlra  to  the  court  by  creditors  for  a  wind- 
ing up  <H:der,  authorize  the  court  to  a,jfpolnt 
a  liquidator  (or  more  than  one),  who  shall 
take  the  property  of  the  company,  and  have 
power,  with  the  approval  of  the  court,  to 
bring  or  defend  acttcms,  to  carry  on  the 
business,  and  do  other  acts  so  ter  as  neces- 
sary to  the  beneficial  winding  up  of  the 
bushaeaa.  ProvlalQn  is  made  for  tiie  settle- 
ment, by  the  court,  of  a  list  of  contrlbutorles. 
Every  shareholder,  it  Is  declared,  shall  he 
liable  to  contribute  the  amount  unpaid  on 
his  shares,  or  on  his  liability  to  the  company, 
or  to  its  members  or  creditors  under  the  act 
or  charter  of  Incorporation;  "and  the  amount 
which  he  Is  liable  to  contribute  shall  be 
deemed  an  asset  of  the  company,  and  a  debt 
due  to  the  company,  payable  as  directed  or 
appointed  under  this  act."  Section  46  ot  the 
earlier  act,  and  section  53  of  the  later,  pro- 
vide that: 

"Tba  liaUSlty  of  any  person  to  contribute  to 
the  assets  of  a  company  under  this  act,  in  tiie 
event  of  the  business  of  the  same  being  wound 
up,  shall  create  a  debt  accruing  due  from  such 
person  at  the  time  when  his  llaUUty  commenced, 
but  payable  at  the  respective  times  when  calls 
are  made,  as  hereinafter  provided,  for  enforcing 
such  liability." 

The  court  is  empowered,  at  any  time  after 
making  a  winding  up  order,  and  either  be- 
fore or  after  it  has  ascertained  the  sufficiency 
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oC  tbe  asnts  of  tbe  oanpaay,  to  "make  calls 
on  and  order  p^ment  ttiereot  by  all  or  any 
of  tbe  oontrlbntOTies  *  *  *  to  tbe  extent 
of  their  liability,  for  payment  of  all  or  any 
sums  it  deems  necessary  to  satisfy  tbe  debts 
and  UabiUtiea  of  tbe  company,  and  the  costs 
•  •  •  (rf  winding  up.  •  •  • "  Tbe 
court  Is  also  empowered,  after  maUng  a 
winding  np  order,  to  make  an  order  of  refer- 
ence referring  and  delegating  Its  powers  to 
an  officer  of  the  eonrt 

In  additi<m  to  setting  forth  these  provi- 
aions  of  the  Canadian  laws,  the  complaint 
allies  the  corporate  capacity  of  the  plaintiff 
and  of  tbe  Ontario  Bank,  and  alleges  that 
since  tfarcb,  1808,  the  defendants  hare  been 
the  owners  of  34  shares  of  tbe  capital  stock 
of  said  bank.  On  October  18,  1006,  the  On- 
tario Bank  snspended  payment,  and,  under 
the  law  of  Canada,  it  became  insolTent  90 
days  thereafter.  On  S^>tember  29,  1908,  the 
higji  court  of  justice  for  the  province  of  On- 
tario made  Us  <»der  declaring  tbe  Ontario 
Bank  to  be  InsoLvent,  and  ordering  that  its 
bnalneae  be  wonnd  np.  On  tbe  same  day 
said  conrt  appointed  tbe  plaintlfC,  the  Royal 
Trust  Company,  Uvildator  of  said  bank,  and 
delegated  to  George  Kappele,  official  referee. 
'Ul  ancb  powers  as  are  e«iferred  upcm  the 
ooort  by  the  Winding  Up  Act  and  aa  may  be 
necessary  for  tbe  winding  up  of  the  said 
bank."  Thereafter  a  list  of  contrlbntorles 
was  duly  settled,  ttw  defendants  appearing 
on  said  list  as  owners  of  34  shares,  and  the 
amoont  of  their  UaUUty  being  stated  aa 
VB^OOl  On  Norember  1, 1910,  the  official  ref- 
eree made  a  call  upon  each  of  the  contrlbu- 
tories  for  96  per  cent  of  the  amoont  for 
wUdt  they  were  lespeetiTely  settled  upon  the 
list,  and  mdi  oontribntories  were  ordered 
to  make  payment  to  the  plaintiff,  aa  liquida- 
tor, on  or  befoiw  December  1,  19ia  Notice 
oC  this  Older  was  oemd  on  defendants,  but 
they  declined  to  pay.  In  aaunaiy,  Ifiil,  a 
saooiid  order,  lequirlns  d^eadants  to  pay  to 
tbe  plaintiff  the  sum  of  9^230  (being  96  per 
eent.  of  the  amount  of  tbeir  liability),  togeth- 
er with  91s  costs,  was  made,  and  a  copy  of 
dda  order  was  served  on  defendants.  Tbe 
amoont  remaining  unpaid,  this  action  was 
Instituted  to  recover  9S4M6. 

[1,1]  The  demurrer  qweifles  Tarious 
gronnda.  One  of  these  Is  ttiat  the  cause  of 
action  la  barred  by  the  provisimiB  ot  sectlmi 
369  4tf  ttie  Cods  at  Otril  Prooednie.  What- 
ever may  be  tlie  merit  of  other  spedflcations, 
we  think  tlw  demurrer  was  rightly  sustained 
on  this  ground.  The  second  amended  com- 
plaint was  filed  on  February  13,  1912.  The 
record  does  not  show  the  date  of  fillip  of  the 
original  ctKuplalnt  The  appellant  states,  in 
one  of  its  briefs,  that  this  pleading  was  filed 
OB  June  22,  1911.  This  may.  for  tbe  pnr^ 
poses  of  the  present  discussion,  be  accepted 
ae  a  correct  statement  ot  the  date  of  the  com- 
uencement  of  the  action. 

Since  tbe  action  waa  brouglit  in  this  state. 
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it  is,  of  course,  governed  by  the  limitation 
statutes  of  California.  Olenn  v.  Saxton,  68 
CaL  353,  9  Pac.  420;  Miller  v.  Lane.  160  OaL 
90,  116  Pac.  58 ;  PUtt  v.  Wllmot,  196  U.  8. 
Q02,  24  Sup.  CL  642,  48  L.  Bd.  809. 

The  obligation  which  the  complaint  se^ts  ' 
to  enforce  is  the  liability  of  shareholders 
under  the  Bank  Act  of  Canada,  for  an  amount 
equal  to  the  par  value  of  their  shares,  over 
and  above  the  unpaid  balance  due  on  the 
subscription  for  the  shares.  This  is  a  "lia- 
bility created  by  law,"  and  an  action  to  en- 
force It  is  accordingly  subject  to  the  limita- 
tion declsred  in  section  859  of  the  Code  of 
Civil  Procedure.  It  has  been  settled  by  re- 
peated decisions  of  this  court  that  the  section 
la  question  is  applicable  to  actions  brought 
to  enforce  the  liability  of  stockholders,  under 
the  Constitution  and  statutes  of  California 
(OonsL  art.  12,  |  3;  Olv.  Code,  g  322)  for  a 
proportionate  part  of  the  indebtedness  of  the 
corporation.  Hunt  v.  Ward,  99  Cal.  612,  34 
Pac.  335,  87  Am.  St  Bep.  87;  Bank  of  S.  L. 
O.  V.  Pac.  Coast  S.  S.  Co.,  103  Cal.  694,  87 
Pac.  499;  Wells  v.  Bhick,  117  CaL  167,  48 
Paa  1090,  37  li.  B.  A.  619,  50  Am.  SL  Bep; 
162 ;  Santa  Bosa  Nat  Bank  v.  Bamett,  125 
CaU  410,  68  Pac  85;  Jones  v.  Goldtree  Bros. 
Co.,  142  Gal.  388,  77  Pac.  939;  Gardiner  t. 
Boyer,  167  Cal.  238,  18»  Pae.  76.  On  the 
other  hand,  an  action  to  compel  the  stock- 
bolder  to  respond  to  a  call  for  the  unpaid 
balance  of  his  subscription  Is  founded  upon 
a  ctmtract,  and,  unless  such  contract  is  in 
writing,  and  executed  within  this  state,  is 
governed  by  subdivision  1  at  section  882  of 
tbe  OivU  Code.  Olenn  v.  Saxton,  68  GaL  863, 
9  Pac.  400.  Bee  Union  Sav.  Bank  t.  Lelter, 
145  OaL  dOS,  79  Pb&  441.  We  can  see  no  real 
distinction,  so  fiur  as  flie  question  ot  Ilmlta- 
tlon  is  concerned,  between  the  UablUly  of  a 
stockholder  In  a.  Callfbmia  corporattim.  for 
such  proportion  of  the  corporate  debts  as  tbe 
amount  of  stock  owned  by  him  bears  to  the 
whole  subscribed  cai^tal  sto^  ai^  the  liabil- 
ity of  a  shareholder.  In  a  Canadian  bank  for 
"an  amount  equal  to  the  par  value  of  the 
shares  held  by.  him"  (in  addition  to  any 
amonnt  not  paid  up).  £]adti  Is  a  UaMlltx 
declared  by  statete,  and  eadi  is  a  UaUllty 
differing  from  and  superimposed  upon  the 
contractual  obligation  to  pay  the  par  value 
of  shares  subscribed  for.  It  is  no  donbt  true 
tbat  one  who  voluntarily  BabscrU>e8  for  or 
purchases  shares  of  stock  does.  In  a  sense, 
omtract  to  bectHue  liable  In  accordance  with 
the  statute  governing  the  Incorporation.  Bnt 
so,  too,  is  the  proportionate  llaMUty  of  stodc- 
bolders  In  California  corporations  on  cor- 
porate contracts  a  contractual  liability  for 
certain  purposes,  as,  for  example,  to  au- 
thorlxe  an  attachment  in  an  action  against 
the  stockholder.  Kennedy  v.  Cal.  Sav.  Bank, 
07  Cat.  93,  31  Pac.  846,  33  Am.  St  Bep.  1G3. 
The  liability  Is  nevertheless  one  created  by 
law,  within  tbe  meaning  of  the  statute  ot 
llmltaUons.   In  Piatt  t.  Wllmot,  1A&  a  13. 
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602.  24  Stap.  Ot  542,  48  L.  Ed.  80&,  tbfr  court 
had  under  consideration  a  New  York  statute 
(section  394,  Code  Civ.  Proc.)  applying  a 
three-year  limitation  to  "an  action  against 
a  *  *  *  fltockholder  of  a  moneyed  cc^- 
poratlon,  •  •  •  to  enforce  a  liability  cre- 
ated by  the  common  law  or  by  statute."  By 
section  382  of  the  same  Code,  an  action  npon 
a  contract  obligation  or  liability  was  barred 
in  sir  years.  The  action  was  brought  In  New 
York  against  a  holder  of  stock  In  a  Kansas 
corporation,  organized  under  laws  making 
stockholders  individually  liable  for  "an  ad- 
ditional amount  equal  to  the  stoA  owned  by 
each  stockholder" — a  provisioo,  it  will  be 
observed,  very  similar  to  that  found  in  the 
Canadian  Bank  Act.  It  was  held  that  the 
action  was  governed  by  section  394.  The 
court  declared  that,  although  the  liability 
was  of  a  contractual  nature,  In  that  the 
stockholder.  In  subscribing  for  or  purchasing 
bis  stock,  entered  into  a  contract  authorized 
by  statute,  yet  the  liability  was  created  by 
statute  within  the  meaning  of  section  394,  "as 
it  was  by  virtue  of  the  statute  that  the  con- 
tractual liability  aroee."  The  decision,  which 
Is  directly  in  imlnt,  strongly  reinforces  the 
view  that  section  809  of  our  Code  of  Civil 
Procedure  is  applicable  to  the  action  before 
u&  Miller  v.  Laue^  160  Cal.  90,  116  Pac.  58, 
does  not  conflict  with  this  conclusion.  In- 
deed, it  Is  In  harmony  with  what  we  have 
here  said.  The  <vinlon  In  the  MUlw  Case 
contains  one  or  two  expresslonB  from  which 
the  appellant  se^s  to  argue  that  where 
the  claim  sued  upon  oonstltate«  "corporate 
assets,"  the  action  Is  not  governed  by  section 
359.  Bat  the  case  did  not  involve  this  ques- 
tion, and  It  cannot  be  said  to  have  decided  it 
Whether  section  809  or  some  other  part  of 
the  statute  of  limitations  apidles  to  an  action 
against  a  stot^older  most,  under  the  provl- 
ilons  of  oar  Code,  depend  upon  whether  the 
liability  la  one  "created  law,"  not  upon 
whether  it  Is  "assets  of  the  oorporatlon." 

[I]  Taking  it,  then,  that  section  369  Is  the 
BtatDtory  provision  applying  to  the  case,  there 
arises  the  fnrtbor  qneetion,  When  did  tlie 
statute  begin  to  ran.  It  mast  be  tak«i  as 
definitely  settled  in  this  atate  that,  under 
the  pecallar  laoffoage  ot  section  809,  an  ac- 
tion against  a  stoclilkolder  on  a  liability  creat- 
ed by  la^  (e.  g.,  the  propwdonate  Uabtttty  of 
stodtholdera  of  Gallfbrnla  corporatlcna)  la 
barred  at  the  expiration  of  three  years  ftom 
the  time  when  the  liability  was  created. 
Hunt  T.  Ward,  supra:  Gardiner  t.  Royer, 
sapra,  and  cases  cited.  This  Is,  of  coorae,  a 
marked  exoeptioa  to  the  general  rale,  which 
measures  the  pnlod  of  limitation  from  the 
accrual  of  the  cause  ot  actitm. 

[4]  It  seeau  entirely  dear  that,  under  the 
provisions  of  the  Canadian  statutes  set  forth 
In  the  complaint,  the  liabiU^  of  stockholders 
to  pay  an  amount  eqoal  to  the  par  value  of 
their  diarea  vas  "createdl*  at  least  as  early 
as  the  InsolTHUy  of  the  corporation.  Under 


the  Bank  Act.  sbarduAden  are  dedared  mOh 
Ject  to  this  liability  "in  the  event  of  the  prop- 
erty *  *  *  of  the  bank  being  inaoffldent 
to  pay  Its  debts."  The  Winding  Up  Act,  aft- 
er setting  forth  the  procedore  In  insolvency, 
declares  the  IlaMlity  of  shareholders  to  con- 
tribute as  provided  in  the  charter  or  act  of 
incorporation,  and  the  amount  which  the 
shareholder  Is  liable  to  ocxitribute  (L  c  in 
this  case,  an  amount  equal  to  the  par  value 
of  the  shares)  Is  "deemed  an  asset  of  the 
company,  and  a  debt  due  to  the  company,  pay- 
able as  directed  or  appointed  under  this  act." 
Other  provisions  of  the  act  lay  down  various 
methods  of  making  calls  on  account  of  sacb 
liability.  The  language  last  quoted,  however, 
indicates  very  clearly  the  Intent  of  the  law- 
makers to  dlfitlngulah  between  the  time  when 
the  liability  originates  as  an  ejristing  obliga- 
tion and  the  time  when  it  becomes  payable. 
The  liability  Is  deemed  a  Aebt  due  to  the  oom- 
panv,  although  it  is  not  poyoMe  until  there 
has  been  a  call  pursuant  to  the  terms  of  the 
law.  Any  possible  doubt  on  this  score  is  re- 
moved by  the  later  section  (46  of  the  prior 
and  63  of  the  subsequent  act),  to  the  effect 
that  the  liability  to  contribute,  in  the  event 
ct  the  business  beln^  wound  up,  "shall  create 
a  debt  accruing  due  ftom  ao^  person  at  the 
time  when  tOa  liability  cranmenced,  but  pay- 
able at  the  respective  times  when  calls  are 
made.  •  •  •  "  The  liability  came  Into 
being,  then,  or  was  created,  before  any  calls 
were  made.  It  "accrued  due,"  In  the  lan- 
guage of  the  act,  when  the  liability  com- 
menced. And  the  commencement  of  the  lia- 
bility must  be  taken  to  be  the  time  when,  un- 
der the  act  of  incorporation  (the  bank  act) 
such  liability  is  declared  to  artee,  L  e..  In  the 
event  of  the  inability  of  the  corporation  to 
pay  Its  debts.  The  bank  siispended  payment 
In  October,  1006.  Under  the  law,  It  became 
Insolvent  90  days  thereafter.  The  liability 
was  created,  at  the  latest,  upon  the  beginning 
of  the  status  ot  Insolvoicy,  and  the  three  year 
period  of  limitation  began  to  run  then.  It 
may  tie  tiiat  no  action  could  be  brought  In 
advance  of  a  call,  and  that  the  action  became 
barred  l^ore  the  oocurrenoe  ot  tba  event  up- 
on which  tfaft  right  to  Institute  salt  depended. 
But  this  result,  anomalous  aa  it  seema,  necea- 
aarlly  follows  from  the  language  ot  section 
858,  construed  aa  that  section  has  uniformly 
been  construed  by  this  court. 

II]  The  foregoing  dlBenasloii  talus  no  ac- 
oonnt  of  an  allegation  (added  to  the  com- 
plaint by  amendment)  to  the  effect  that  ttie 
amount  <hC  the  debts  and  aasets  <tf  0ie  Ontario 
Bank,  and  the  sum  wbldi  would  have  to  be 
paid  by  shardioldera,  wexe  not  known  to 
lOalntiff  until  Noranber  1.  1010,  a  date  less 
than  three  years  before  the  comraenounoat 
of  the  actum.  The  theory  upon  irtilch  saain- 
tlff  makes  this  averment  is  that  the  atatate 
does  not  begin  to  ran  until  the  discovery  by 
the  plaintiff  of  the  tacts  iq>oq  which  hla  cause 
at  action  depends.   Section  369^  we  tUnk. 
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win  not  bear  tti«  constrnctton  tlnu  songht  to 
be  put  Dpon  It  Tbe  actions  therein  referred 
to  "must  be  brought  within  three  years  after 
the  diaooTery  by  the  aggrlevea  party  of  tbe 
fhcta  iip(Mi  which  the  penalty  or  forfeiture 
attached,  or  the  liaUllty  was  created."  The 
fair  reading  of  thla  section  makes  the  dis- 
covery the  starting  point  of  tbe  pcfflod  of 
limitation  only  in  cases  of  actlona  to  recover 
a  penalty  or  f<»feltDre.  In  actions  to  enforce 
a  "liability  created  by  law,"  tbe  period  ts 
three  years  from  tbe  creation  of  the  liability. 
It  is  tme  that  in  Mooie  t.  Boyd.  74  Cal.  171, 
16  Pac  070,  the  court  assomeCl  that  the  dls- 
corery  of  the  facts  started  the  period  of  llmt- 
tation  In  an  action  on  stocdcbolders'  liability. 
The  p<^t  was  not,  however,  material  to  the 
dedsifm.  In  later  cases,  tbe  court  seems  to 
have  taken  it  for  granted  that  the  section 
required  an  action  like  tbe  one  before  us  to 
be  began  **wltbla  three  years  after  tbe  liabil- 
ity wu  created."  Smt  r.  Ward,  supra; 
Walla  T.  Blaek»  sopca;  Oavdlaw  t.  Boyer, 
mpn.  In  none  of  the  later  dectrioM  on  the 
subject  is  there  any  snoestirai  that  the  dia- 
coTesy  ctf  tbe  fketa  by  tbo  plaintiff  has  any 
bearing  on  the  qnestlon  ei  Uailtatlon.  But, 
even  it  this  view  be  wrong,  the  plataitlfl  has 
not  pleaded  a  belated  dlseovory  of  tbe  "facta 
upon  which  the  UaUllty  waa  created."  The 
tacts  which  It  avers  were  not  known  until 
within  three  years  had  to  do  merely  with 
the  amount  of  the  liability  whldi  It  would  be 
necessary  to  call.  This  may  have  affected  tbe 
accmal  of  a  cause  of  action,  tmt  it  did  not, 
as  has  been  pointed  out  hezetotore,  touch  the 
creation  of  the  liabUlty.  The  liablUty  of  tbe 
defendants  as  shareholders  was  created  when 
tbe  bank  became  insolveDt  It  is  not  allied 
that  tbe  fact  ot  Insolvency  was  not  known  to 
plaintiff  when  it  occurred. 

HcMing  these  views  on  Ota  question  of 
limitation,  we  find  It  unneoessaiy  to  consider 
any  other  ground  spedfled  in  the  demurrer. 

Tbe  Judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  ANGEILLOm,  J. 


In  re  SHIPP13  GSTATB.    (L.  A.  S7S6.) 

rSupreme  Goart  of  California.   Oct.  15,  1814.) 

Baotakds  (S  1*)— Issui  or  Invalid  Uabbugx 
— "liorriMATB  Child." 

Under  Civ.  Code,  S  1S87,  providing  that  tbe 
iMoe  of  all  marriages  noil  in  law  or  diaaolved 
In  divorce  are  legitiinate,  tbe  diild  of  parents 
who  celebrated  a  cerMoonlal  marriage,  thousb 
DO  license  waa  procured,  as  required  by  Giv, 
Code,  I  65,  mast  be  considered  legitimate  and 
entitled  to  inherit;  the  oMther  at  least  believhig 
tliat  tbe  marriage  was  solemnised  aa  reQuired 
by  law. 

[Ed,  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  H  1-8;  Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Flirases, 
First  and  Second  Series,  Legitimate  Child.] 

Department  1.    Appeal  from  Superior 

Court,  Los  Angelea  Oonnty;  Jamee  0.  Rlvci^ 

Judge. 


In  the  matter  of  the  estate  of  Lonla  Shlpp^ 
deceased.  From  decree  of  distribution  In 
favor  of  Harry  Sh^tp  and  Donald  Shlpp,  a 
ndnw,  tilie  fMmer  a^eals.  Afflnned. 

Shepard  ft  Aim  and  Arrld  O.  Aim,  all  of 
Loe  Angeles,  for  appelant  G.  F,  McGulloch, 
of  Loa  An^e^  for  reapondent 

SL0S8,  7.  The  court  btiow  entered  Its 
decree  distributing  the  estate  of  Donia  Shlpp 
in  equal  shares  to  Harry  Shlpp  and  to 
Donald  Shlpp,  a  minor.  Harry  Shlpp  ap- 
peals. 

The  only  question  Is  whether  Donald  SUpp 
was  entitled  to  share  in  the  estate  Harry 
Shlpp,  the  appellant,  was  the  son  of  Louis 
Shipp  by  a  marriage  whidi  had  been  dissolv- 
ed by  divorce  prior  to  1909.  He  was,  beyond 
any  question,  an  h^  of  the  decedoit.  Don- 
ald Shipp  was  bom  March  1,  1911,  the  off' 
spring  of  a  union  between  LooIh  Shlpp  and 
Ora  McCoy.  There  Vas  evidence  which  amply 
warranted  the  trial  court  In  believing  that 
in  January,  1909,  a  ceremony  of  marriage 
between  Louis  Shlpp  and  Ora  McCoy,  there- 
after known  as  Ora  Shipp,  had  been  solem- 
nized by  a  priest;  that  the  solemnization 
was  regular  In  every  respect  save  for  the 
want  of  a  license;  that  Ora  McCoy  believed 
that  a  license  bad  been  duly  Issued;  and 
that  she  entered  Into  marital  relations  with 
Shlpp  In  good  faith,  believing  that  she  was 
bis  wife.  The  child  was  recognized  by  Louis 
Shipp  as  bis  son.  Counsel  for  Donald  Shlpp 
stipulated  at  the  hearing  that  there  was  no 
record  of  any  license  In  the  county  of  Los 
Angeles,  where  the  ceremony  was  perform- 
ed, nor  any  record  of  any  marriage,  and 
admitted  that  "the  ^rported  marriage  was 
a  void  or  null  marriage."  Perhaps,  in  thus 
admitting  the  invalidity  of  the  marriage, 
he  conceded  too  much.  No  doubt  solemni- 
zation Is,  since  the  amendment  of  1895  to 
section  59  of  the  GlvU  Code,  essential  to  a 
valid  marriage  In  this  state.  Whether,  how- 
ever, the  failure  to  secure  a  license  will 
nullify  a  marriage  otherwise  legally  solem- 
nized is  a  question  that  may  be  debatable 
(Blsh.  Mar.,  Div.  ft  Sep.  |  426),  and  that 
has  been  left  open  by  this  court  Norman 
V.  Norman,  121  CaL  621,  629,  64  Pac  143, 
42  Ll  B.  A  S43.  66  Am.  St  Bep.  74.  But 
granting,  as  has  been  said,  the  invalidity 
of  the  marriage,  the  respondent  contends 
that  the  child  is  entttied  to  Inherit  as  legiti- 
mate by  virtue  of  the  last  clause  of  section 
1387  of  the  Civil  Code;  providing  that  "the 
issue  of  all  marriages  null  In  law,  or  dissolv- 
ed by  divorce,  are  legitimate."  The  appel- 
lant seeks  to  give  to  this  clause  a  very  limit- 
ed interpretation ;  his  contention  being  that 
the  term  "marriages  null  In  law,"  as  hrae 
used,  includes  only  the  marriages  which 
are  subject  to  an  action  for  annulment  on 
one  of  the  grounds  specified  In  section  82 
of  the  Civil  Code.    We  think  tbe  provision 
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should  not  be  conatnied  so  narrowly.  The 
statute  was  passed  with  the  generous  and 
kiadlj  purpose  of  relieving  children,  to  some 
extent,  from  the  harsh  consequences  of  il- 
legitimacy— a  status  for  which  the  dilldren 
affected  are  In  no  degree  morally  responsible. 
The  section  should  be  liberally  construed. 
Blytbe  r.  Ayres,  96  CaL  632,  S82,  81  Faa  915, 
10  L.  B.  A.  40. 

There  may  be  some  question  whether  thQ 
enactment  appUes  to  the  offspring  of  mar- 
riages which  are  declared  by  the  Code  to 
be  "illegal  and  void,"  or  "void  from  the  be- 
glaninig,"  such  as  incestuous  marriages  (sec- 
tion 59),  marriages  of  whites  with  negroes 
(section  60),  or  (under  certain  conditions) 
marriages  between  persons  one  of  whom  Is 
already  married  (section  61).  This  ques- 
tion was  very  fully  argued  in  Estate  of 
Baldwin,  but  the  court.  In  deciding  the  case 
(162  Cal.  471,  123  Pac  267),  did  not  find  it 
necessary  to  express  aiQr  opinion  on  the 
point  See,  however,  Graham  v.  Bennet,  2  Cal. 
503.  Be  this  as  it  may,  we  are  satisfied  that 
section  1887  should  be  held  to  apply  to  an 
attempted  marriage,  contracted  In  good  faith, 
so  far,  at  least,  as  one  of  the  parties  Is  con- 
cerned, where  there  is  a  concurrence  of  the 
elements  of  marriage,  as  defined  In  section 
55  of  the  Civil  Code;  that  is  to  say,  where 
there  has  been  the  consent  of  parties  capable 
of  making  a  contract  of  marriage,  followed 
by  a  solemnization  authorized  by  the  Code. 
Such  is  the  situation  here.  The  parties  were 
capable  of  entering  into  the  marriage  re- 
latlon.  They  consented  to  do  so,  and  to 
their  consent  was  added  a  solemnization  by 
a  person  authorized.  If  such  marriage  was 
vitiated  by  the  want  <)f  a  license,  it  was 
nevertheless  within  the  beneficent  scope 
of  section  1387,  and  the  child  resultlns  from 
it  should  be  saved  the  stigma  and  loss  result- 
ing from  bastardy. 

The  respondent  makes  the  further  .claim 
that  the  child  was  Intimated  by  adoption, 
In  accordance  with  the  provisions  of  section 
230  of  the  Civil  Code.  Our  conclusion  on 
the  questioD  already  discussed  makes  it  un- 
necessary to  consider  the  soundness  of  this 
position. 

The  Judgment  is  affirmed. 

We  concur:  SHAW,  J.;  ANOBUiOTTI,  J. 


HTNES  T.  M.  J.  A  M,  M.  CONSOLIDATED 

et  al.    (L.  A.  3273.) 
(Supreme  Court  of  California.   Oct.  16,  1914.) 

1.  ijMrrATioH  OB"  AcnoKs  (I  39*)— Suit  to 
Vacate  JimauE^T— Accbvai.  of  Right  of 
AonoN. 

Where  jud^ni^t  was  rendered  in  fiivor  of 
the  state  canceling  a  certificate  of  purchase  of 
school  land  December  27,  1892,  after  which  the 
state  issued  to  a  subseqaent  purchaser  a  certif- 
icate of  purchase  for  the  same  laud,  a  right  of 
afitloa  then  accrued  in  tKrcv  of  those  holding 


under  the  origlDal  certtfieate  to  tne  to  set  aside 

the  previous  judgment,  and,  such  action  not 
having  been  instituted  until  July,  1911,  it  was 
barred  by  the  four-year  statute  of  limitations 
(Code  Civ.  Proc  t  343),  regardlese  of  the  fact 
tliat  tiie  original  judgment  was  In  &tot  of  the 
state. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  SS  172,  190-211;  Dec 
Dig.  g  39.*] 

2.  JuDOUSNT  (8  456*)— Vacattow— Laches. 

Tlu  state  naving  Issuad  a  certificate  f6F 
the  purchase  of  certain  school  lands  to  D.  on 

payment  of  20  per  cent,  of  the  price  March  20, 
1889,  and  he  having  made  no  further  payments, 
a  judgment  was  recovered  canceling  his  certifi- 
cate December  21,  1892.  The  state  again  sold 
the  land  to  B.  Ju^  27,  1899,  and  no  claim  was 
made  to  the  land  by  those  claiming  under  D. 
until  the  year  1900;  after  those  claiming  under 
B.  had  expended  large  snms  of  money  and  dis- 
covered 'oil  on  the  kmd.  Hsld,  that  D.'s  suc- 
cessors In  interest  were  then  barred  by  laches 
from  maintaininsr  a  suit  to  set  aside  the  judg- 
ment canceling  tae  original  certificate. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  S8  863-«6a;  Dec.  Dig.  S  456.*] 

Departmrat  1.  Appeal  from  Superior 
Court,  Kern  Oormty;    Paul  W.  Bennett, 

Judge. 

Action  by  M.  J.  Hynes,  admlnlatrator  of 
the  estate  of  Caiarles  H.  Oilman,  deceased, 
against  M.  J.  &  M.  M.  Consolidated,  From  a 
judgment  for  defendants  and  against  cross- 
complainants  J.  B.  Treadwell  and  VnA  W* 
Lake,  plalntifl  anieals.  Affirmed. 

Cnllinan  &  Hlokey,  of  San  Frandsco, 
James  F.  Pe<^,  of  Oakland,  and  Walter  Sbel- 
ton,  Obas.  O.  Boynton,  and  Frank  M.  Hult- 
man,  all  of  San  Francisco,  for  appellant 
Frank  H.  Short,  of  Fresno,  Geo.  B.  Whltaker, 
of  Bakersfleld,  Everts  &  Bwlng,  of  Fresno,  J. 
W.  UcKlnley  and  Hunsaker  ft  Britt,  all  of 
Los  Angeles,  and  Thomas  Scott,  ot  Bakers- 
field,  for  reiqwndents. 

SHAW,  J.  The  object  of  the  actlni  of 
the  plalntifl  was  to  declare  tb&t  certain  of 
the  defendants  were  trustees  holding,  as 
such,  the  title  to  section  30,  township  12 
north,  range  24  west,  In  Kem  count7,  for 
the  use  and  benefit  of  the  beiis  of  Charles 
H.  Gllman,  deceased,  for  a  conveyance  diere- 
of  by  or  for  said  def^dants  to  said  heirs, 
and,  further,  that  a  certain  judgment  ren- 
dered against  tme  S.  Davis,  under  whom  said 
heirs  datm,  in  fiivor  of  the  people  Of  the 
state  Of  Oalifomla,  Decembw  27,  1892, 
be  set  wide.  The  judgment  r^erred  to  la 
the  same  judgment  that  was  under  consider- 
ation by  this  court  In  People  v.  Davis,  143 
Cal.  673,  77  Fac;  661,  Lake  v.  Bonynge,  161 
CaL  120, 118  Pac  635,  and  Lake  t.  Superior 
Conrt,  166  Cal.  182,  131  Pac  871.  J.  B. 
TreadweU  and  Fred  W.  Lake  were  made  de> 
fendants,  and  it  was  said  that  they  had  or 
claimed  some  interest  in  the  premises.  They 
appeared  and  filed  a  cross-complaint  against 
the  other  detoidants.  ailing  that  tiiey  were 
interested  with  said  Gllman  In  bis  lifetime 
in  said  section  of  land,  and  asking  pracUcal- 
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Ij  the  same  relief  against  the  otber  defend- 
ant as  that  asked  by  the  plaintiff  Hynes  on 
behalf  of  the  Oilman  helra  To  this  com- 
plaint and  cross-complaint  the  other  defend- 
ants filed  demurrers.  The  court  sustained 
these  demurrers  without  leare  to  amend,  and 
thereupon  entered  judgment  against  the 
plaintiff  on  his  complaint  and  against  Tread- 
well  and  Lake  on  their  cross-oomplalnt,  de- 
claring that  they  should  take  nothing  by 
their  respective  aaOow.  From  this  judg- 
ment the  plaintiff  and  said  cross-complain- 
ants appeal. 

The  land  abore  described  was  one  of  the 
aehool  sections  belonging  to  the  state.  The 
■foresaid  8.  Davis  applied  to  purchase  the 
same  from  the  state,  and  on  Iilarch  20,  1889, 
he  having  paid  the  sum  of  $160  and  interest 
to  that  date  on  the  purchase  price,  leavlug 
(640  of  the  principal  nnpald,  the  roister  of 
the  state  land  office  Issued  to  him  a  certifl- 
cflte  of  purchase  therefor.  The  effect  of  the 
aforesaid  Judgment  of  December  27,  1892, 
was  to  declare  that  said  certificate  was  null 
and  v<dd  and  to  terminate  all  r^t,  Intweet, 
and  estate  of  Davis  In  and  to  the  land. 

In  People  Davis,  supra,  It  was  decided 
this  court  that  the  aforesaid  Judgmoat 
was  not  void  on  the  face  of  the  record,  and 
fltat  It  eonld  not  be  nmted  or  annnlled  1^ 
the  court  on  motion  In  the  case  on  the  ground 
ttiat  It  wag  a  judgmont  whieh  cm  Ite  face 
did  not  show  jurisdiction,  but  that  the  only 
Rnwdy  of  any  party  dwmtaig  himself  ag- 
grieved tha^j  was  by  a  serrate  salt  In 
eqol^  to  set  it  aatd&  VtOM  view  ot  that 
Jvc^moit  baa  tfnce  beoi  affirmed  by  this 
eoart  In  Lake  t.  BoafBgt,  supra,  and  iMla 
T.  Sapeilor  Oourt,  si^pm.  The  present  action 
by  the  pialnflff  and  the  cross-eomplalnants 
porportm  to  be  a  suit  In  equity  begnn  In  par* 
saanoe  of  the  declaration  made  in  Feiqile  t. 
Davis,  BOpra. 

It  appears  from  the  aDegatlons  that  on 
Apm  1,  1880,  Davla  tnuutened  his  inteiest 
In  the  land  to  saM  Ohariea  H.  Oilman;  that 
Oilman,  <m  December  7,  1800,  tmaBCsned  a 
half  Interest  Qieretai  to  Lake  and  a  one- 
fourOi  Interest  to  me  H.  H.  Snow,  and  tiiat 
Snow,  <Hi  April  14,  1910,  transferred  hte 
aaU  one-fonrth  Interest  to  J.  B.  Treadwdl, 
one  of  the  cross-complainanta  betaln.  ICary 
A.  Bonynfe  applied 'to  purchase  the  luid 
from  tbe  state  on  Jnly  22, 1899,  and  on  Janu- 
uy  23,  1900,  having  paid  the  portion  of  the 
PoKhaae  money  necessary  for  that  purpose, 
Ae  obtained  from  the  state  register  a  eertlfl- 
cats  of  pordiase  'therefor.  Her  right  to 
pircfaase  the  land  was  contested.  The  case 
was  certified  to  the  court  for  detemlnatlm, 
and  the  court  decided  and  decreed  that  she 
WIS  entitled  to  parohaae.  This  judgmrat 
WIS  rendered  on  May  19, 1908,  and  ti»  same 
wu  affirmed  on  appeal  by  this  court  on 
VMtraaiy  7,  1010:  See  Koran  t.  Booynge, 
in  OIL  S96,  107  Pac;  812.  The  defettdanta 
otter  than  Treadwell  and  Lake  and  one  Oar- 
penter,  irtio  clalma  aa  aasUinee  of  one  of  the 
144  P.— 10 


heirs  ot^GUman,  but  who  refused  to  Join  as 
plaintiff,  all  claim  under  tbe  Bonynge  pur- 
chase. 

[1]  It  Is  assigned  as  cause  of  demurrer  by 
tbe  respondents  that  neither  the  complaint 
nor  the  cross-complaint  state  Acts  sufficient 
to  constitute  a  cause  of  action,  and  that  the 
actions  stated  therein  are  each  barred  by  the 
statute  of  limitations  and  by  laches.  We 
think  the  point  that  the  actions  are  barred 
by  the  statute  of  limitations  is  well  taken. 
The  judgment  sought  to  be  set  aside,  as  we 
have  said,  was  rendered  on  December  27, 
1892.  This  action  was  begun  by  tbe  flling  of 
the  complaint  on  July  21,  1911.  Tbe  limita- 
tion provided  by  the  Code  for  an  action  in 
equity  to  vacate  a  Judgment  Is  four  years, 
at  the  utmost  Code  Civ.  Proc  {  343.  The 
appellants  claim  that  this  statute  does  not 
apply  in  the  present  case  because  the  judg- 
ment was  In  favor  of  the  state  and  there  Is 
no  statute  providing  that  such  actions  may 
be  maintained  against  the  state.  Conceding, 
for  the  purposes  of  the  case  that  this  Is 
true,  so  far  as  the  state  Itself  Is  concerned, 
It  does  not  follow  that  the  actions  are  not 
barred.  These  actions  are  not  against  the 
state,  but  against  the  respondents  claiming 
under  the  certificate  of  purchase  Issued  by 
the  state  to  Bonynge  on  July  22,  1899.  Tbe 
statute  provides  when  an  application  to  pur- 
chase school  land  Is  approved  and  the  first 
payment  of  the  purchase  money  Is  made,  such 
certificate  of  purchase  shall  be  Issued  to  the 
purchaser,  "which  certificate  Is  prima  fade 
evidence  of  title."  Pol.  Code,  |  3514.  EJver 
since  the  22d  of  July,  1899,  therefore,  the 
said  Mary  A.  Bonynge,  and  those  <aalnilng 
under  her,  have  been  holding  under  a  cer- 
tificate from  the  state  purporting  to  transfer 
to  them  all  the  right,  title,  and  Interest  of 
the  state  In  said  land.  After  that  date  tbere 
was  no  legal  obstacle  to  an  action  against 
them  to  declare  that  the  preriona  judgment 
in  Fettle  v.  Davis,  purporting  to  annhl  the 
certificate  of  1889,  on  which  the  appellanta 
rejied,  waa  bivalld  because  of  the  lack  of  due 
B^vlce  of  process.  Fnnn  and  after  the  date 
of  the  Bonynge  certificate.  If  not  before,  such 
action  could  have  been  begun  against  these 
parties.  The  period  of  limitation  for  such 
actSoD,  flaed  by  section  843,  began  to  run  at 
that  time,  and  It  expired  eight  years  before 
this  action  was  begun. 

[2]  Tbe  equitable  rule  that  stale  demands 
wlU  not  be  recognized  and  enforced  In  equity, 
commonly  called  the  doctrine  of  laches,  Is 
also  a  sufficient  bar  in  this  case.  Davis  paid 
20  per  cent  of  the  purchase  price  ai^  ob- 
tained his  certificate  of  purchase  on  HanA 
20,  1889.  This  certlflcate  recited  that  far- 
ther payments  of  7  per  cent.  Interest  In  ad- 
rance  on  tbe  balance  of  the  purchase  were 
due  annuaUy  thereafter.  No  such  payment 
ever  was  made  by  Davla  or  any  other  person. 
No  attention  whatever  did  be  or  those  <dalm- 
Ing  under  him  pay  to  the  completion  of  that 
purchase  until,  in  the  year  1900,  11  years 
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having  passed,  the  persons  holding  under  the 
Bonynge  porchase  discovered  oil  In  the  land, 
and  It  thereby  became  extremely  valuable. 
It  Is  not  asserted  that  either  Davis  or  his 
successors  ever  toot  possession  of  or  oc- 
cupied the  land,  or  made  any  Improvements 
thereon.  After  this  discovery  of  oil  had 
demonstrated  the  value  of  the  land,  the  suc- 
cessors of  Davis  attempted  to  complete  his 
purchase  and  tendered  to  the  county  treas- 
urer the  amount  that  would  then  have  been 
due  thereon.  It  is  quite  clear  that  before 
that  discovery  they  did  not  Intend  to  com- 
plete the  purchase  and  did  not  want  the  land. 
It  la  not  alleged  in  terms,  but  It  is  obvious 
from  the  facts  appearing  in  the  record,  that 
the  Bonynge  parties  expended  large  sums  of 
money  in  making  that  discovery.  They  have 
since  that  time  extracted  large  quantities 
of  oil  theref rofia,  and  a  number  of  transfers 
of  the  property  have  been  made,  while  the 
appellants  made  no  direct  attack  upon  said 
judgment.  They  do  not  plead  Ignorance,  but 
on  the  contrary,  they  show  that  In  the  year 
1900  they  then  became  aware  of  aU  the  facta 
they  now  aver.  No  sufficient  excuse  for  the 
delay  is  alleged. 

With  respect  to  Lake  and  Treadwell,  It 
may  be  further  observed  that  they  are  con- 
cluded by  the  Judgment  In  the  case  of  Lake 
V.  Bonynge,  above  cited.  The  Judgment  Is 
recited  In  the  complaint  and  also  In  the 
cross-complaint.  It  was  held  in  Lake  v.  Su- 
perior Court,  supra,  that  the  Judgment  to 
Lake  V.  Bonynge  was  conclusive  upon  the 
parties  thereto  and  to  those  claiming  under 
them  by  subsequent  purchases,  and  that  it 
forever  determined  that  the  orl^al  Judg- 
ment In  People  v.  Davis  was  valid  as  against 
them;  also  that  Treadwell,  as  a  successor  of 
Snow,  was  bound  thereby. 

The  judgment  Is  affirmed. 

We  concur:  SLOSS.  J.;  AKOBLLOTTI,  J. 


INTBENATIONAL  TEXT-BOOK  CO.  T, 

HOLMES.    (Civ.  1370.) 

(District  Court  of  Appeal,  First  District.  Cal- 
ifornia.   Sept.  19,  1914.    RehearinK  De- 
nied by  Supreme  Court  Nov.  18,  1914.) 

1.  Appeal  akd  Ebbob  (i  1011*)— Finmmo  — 
ConcLimivENBeB. 

A  finding  upon  erldenos  in  siibstantial  eon' 
flict  must  stand. 

[Ed.  Note.— For  other  CBses,  see  Appeal  and 
Error,  Cent  Dig.  gS  3983-3989;  Dec.  Dig.  S 
1011.*] 

2.  Replevik  CI  93*)— FiMonfG— Jttdqmbnt. 

In  an  action  for  claim  and  delivery  for 
the  possession  or  value  of  certain  books,  based 
on  the  theory  of  defendant's  conversion,  a  find- 
ing that  defendant  was  not  pjllty  of  the  con- 
version was  a  finding  upon  the  paramount  is- 
sue, which  in  itself  disposed  of  the  ease  npm 
its  merits  and  supported  an  ultimate  judgment 
for  defendant. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  If  360-368,  371-378;  Dec.  Dig.  | 
93.*] 


3.  Repleviw  (J  98*)— PlWDIWO— Bcteot. 

In  view  of  a  finding  in  claim  and  delivery 
that  defendant  was  not  guilty  of  a  converBion. 
the  finding  as  to  value  and  the  conclusion  of  law 
that  plaintiff  was  without  legal  capacity  to  sue 
in  the  state,  because  It  bad  not  complied  with 
Civ.  Code,  IS  40C.  406,  410,  requiring  a  foreign 
corporation  to  file  with  the  secretary  of  a  state 
a  certiiSed  copy  of  its  articles  and  a  designation 
of  some  person  to  receive  process,  were  immate- 
rial and  would  be  Ignored. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  ||  860-868,  871-875;  Dec  Dig.  1 
93.*1 

Appeal  from  Superior  Court,  City  and 
County  of  Ban  Francisco;  J.  O.  Moncnr, 
Judge. 

Action  by  International  Text-Book  Compa- 
ny against  Harold  O.  Holmes.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Lew  B.  Douglass  and  Alexander  &  O'Don- 
cell,  all  of  San  Franciscc^  for  appellant  H. 
U.  Brandensteli^  of  San  Fraodsco,  tat  xe- 
spondent 

LBNNON,  P.  X  Tt»  plalntlfl  In  Uds  ac- 
tion l8  a  Amdga  ooKpoeatlon  doing  burfimB 
In  this  Btatsb  Tb»  bnElssBB  at  tiie  plaintiff  Is 
that  <tf  *^MiMwtg  BtndentB  by  tlie  coxreaipond- 
enoe  xneUiod.  Tbo  ^wal  was  mqtarad  and 
parfected  nndar  Uia  new  or  altematin  metli- 
od  fnun  a  Judgment  lendered  in  fiivor  of  tbe 
defendant  In  an  action  of  dalm  and  deUTuy 
wherein  Idle  plaintiff  sought  to  recoyer  the 
pooncBston  or  Ota  value  of  a  certain  lot  of 
books,  raie  books  in  conteoraey  were  de- 
livered to  varlons  students  <tf  the  plaintiff  in 
the  state  of  Oallfomla,  nndw  Ow  tonus  and 
wmditlons  of  a  wrlttm  nmtraet  Sabse* 
queatlT-  the  Ixxdu  wore  found  In  the  poases- 
sion  of  the  defendant  The  plaintttrs  com- 
Iplalnt  pzoeeeded  npaa  tibe  theory  that  the 
poeseeslon  of  the  bodu  In  question  by  tiie 
students  was  the  plaintiff's  poeseaston,  and 
alleged  that  the  defendant  wnmgfolly  and  un- 
lawfully took  the  boite  fnnt  the  poaseselon 
of  the  plaintiff  and  refused  to  retam  the 
same  upm  demand.  Hie  answer  of  tba  de- 
fmdant  denied  fbe  tort  and  pleaded  In  abate- 
ment the  ^ainUff's  noiwon^Ilflnce  with  the 
proTlalcms  of  the  Civil  Code  wiilch  require 
that  before  a  foreign  caxpomtiaa.  may  main- 
tain a  suit  or  action  in  any  of  the  courts  of 
this  state,  It  must  file  with  the  secretary  of 
state  a  c^tlfled  copy  of  its  articles  of  InooT' 
poratlon  and  a  designation  ci  a  parson  upon 
whom  process  may  be  served.  Gtv.  Oode, 
18  405,  408,  4ia 

The  Judgment  r6U  Is  accompanied  by  a  epe- 
cial  and  limited  txansdlptiai  of  tbe  evUsnee 
taken  upon  the  trial,  that  Is  to  say,  the  tran- 
script purports  to  show  only  so  much  of  the 
evidence  received  uptm  tbe  tihU  afl  rdatea  to 
and  bears  upon  two  flndlitfs  of  the  court  be- 
low, namely,  the  findli^  sustaining  the  de- 
fendant's plea  in  abatement  and  the  finding 
declaring  that  the  property  hi  salt  had  no 
value  tKyoud  its  market  value.    But  two 
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paints  lift  made  la  mvport  of  tbe  appeal,  and 
they  are:  (1)  That  the  finding  of  Talae  is  con- 
traiT  to  ttie  eridaice :  and  Ci)  th&t  tbe  lower 
court  erred  In  it>  conclusion  of  law  that  the 
plaintiff  bad  no  legal  capacity  to  sue  in  tbls 
Ktate  becanae  of  the  undi^tated  fact  that  It 
bad  failed  to  comply  with  the  prorlsions  of 
aecdoo  405  et  seq.  of  the  Civil  Code. 

[1]  Tbe  condition  of  tbe  record  before  na 
renders  the  two  points  stated  oaaTalllng  to 
the  plaintiff.  In  the  first  place,  it  Is  doabt- 
ful  if  the  record  shows  any  evidence  to  the 
effect  that  the  books  in  qoestlon  had  a  spe- 
cial valne.  In  any  event,  the  evidence  upon 
tbat  pbase  of  the  case  Is  In  substantial  con- 
flict and  for  this  reason,  if  for  no  other,  the 
finding  most  stand. 

[I,  I]  But,  aside  from  these  considerations 
the  record  shows  a  farther  finding  to  the  ef- 
ffect  that  the  defendant  was  not  guilty  of  the 
conversion  charged.  The  latter  finding  is  not 
assailed.  Obvlonsly  the  latter  finding  pre- 
sents Oie  paramoant  issoe  In  the  case ;  that 
is  to  say,  it  is  a  finding  upon  an  issue  which 
in  Itself  disposes  of  the  case  upon  its  merits, 
and,  having  been  made  in  favor  of  the  defend- 
ant, the  forHieT  finding  as  to  the  value  of  the 
property  In  snlt  was  Immaterial  and  unneces- 
sary. Rosewam  t.  Washington  Gold  Mining 
Co.,  84  Cal.  219,  2S  Pac.  1035.  The  paramount 
finding  in  the  case  is  sufficient  to  support  the 
ultimate  judgment  rendered  In  favor  of  the 
defendant;  and  therefore  the  conclusion  of 
law  that  the  plaintiff  had  not  the  right  to 
maintain  the  action  may  be  Ignored.  Spencer 
T.  Donean,  107  Cal.  423,  40  Pac.  549 ;  Lange 
T.  Waters,  166  Oal.  142, 103  Pac.  880. 

The  Jndgmrat  aroealed  from  la  affirmed. 


We  cotcar: 


BIGHABDS.  J.;  KBSUtl- 


DAVIDSON  V.  GRAHAM.    (Qv.  1262.) 

(DUtrict  Court  of  Appeal,  lliird  District,  GaU- 
foinia.  Sept.  fO.  1814.  Bebeaiinc  Denied  by 
Sopreme  Court  Nov.  20, 1914.) 

L  Mandasius  (i  163*)— PzJiAniNa— DxuuBBXB 

— AoinssioN. 
On  demurrer  to  a  petition  for  mandamus, 
Itt  averments  moat  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Gent  Dig.  H  841>^;  Dec.  Dig.  S  163.*] 

2.  JUDOURT  (I  10a*>— DKTAULT  JUDOMKMT— 

Coder  Code  Civ.  Proc  f  585,  providing  that 
in  in  action  on  contract  nw  the  reoovery  of 
iBoney  or  damages  only,  U  no  answer  has  been 
fil«d  within  tbe  time  specified  In  the  snmmona 
or  ■Dch  farther  time  as  may  have  been  granted, 
the  clerk,  upon  application  of  the  plaintiff,  must 
«Dler  the  ufoidant'a  default,  and  Immediately 
Mtcr  indimtnt  for  the  amonnt  demanded,  a  gen- 
ml  dcaiurrer,  and  a  demurrer  also  to  the  ju- 
riidiction  of  the  court  filed  by  defendant  In  an 
■ctiou  on  a  bond,  constituted  an  "answer,**  sav- 
iag  defendant  from  a  d^ult 

[Ed.  Note. — For  otiicr  cases,  see  Judgment, 
Cent  Dig.  H  160.  162,  180-m;  Dec.  l>ig.  | 
106.* 

For  otber  definitlouB,  see  Wordi  and  Phrases, 
Fint  and  Second  Series,  Answer.] 


3.  AFFBABAKCI  a  8*)— DSHUBBEB— SuTtm. 

Filing  by  deKndants  of  demurrers  consti- 
tutee  an  apijearance  within  Code  Civ.  Proc.  | 
1014,  providing  that  a  defendant  appears  in  an 
action  when  he  answers,  demars,  or  gives  plain- 
tiff written  notice  of  his  appearance. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  {S  23-41;  Dec.  Dig.  S  8.* 

For  other  definltJons,  see  Wordi  and  Phrases, 
First  and  Second  Series,  Appearance.] 

4.  Judgment  (8  107*)—DEituBiaEB— Disposi- 
tion. 

It  la  irregular  to  enter  a  judgment  against 
a  defendant,  in  whose  behalf  a  demurrer  has 
been  filed,  without  disposing  of  the  demurrer. 

[Gd.  Note.— For  other  cases,  see  Jadgmeot, 
Cent  Dig.  IS  198-200;  Dec.  Dig.  f  107.*] 

5.  Makdavds  a  10*)— Ehtbt  or  Default— 
Stipulation. 

The  clerk  of  the  superior  court  having  a 
stipulation  that  no  default  should  be  taken 
against  the  defendant  waiving  his  demurrer, 
without  express  limit  as  to  time.  In  the  filing 
of  which  plaintiff  treated  the  defendant  as  hav- 
ing appeared,  and  there  being  a  doubt  aa  to  the 
plaintiff's  right  to  such  tntiy,  mandamus  would 
not  lie  to  compel  the  entry. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  I  87;  Dec  Dig.  1 10.*] 

0.  Mandauus  (S  6*)  —  Bexjxt  —  Clerk  or 

COUBT. 

Where  petitioner  was  refused  an  order  put- 
ting  defendant  in  default  on  the  same  facts  as 
were  before  the  court  on  mandamus  to  compel 
the  entry  of  such  default,  the  court  will  not 
command  the  clerk  to  enter  the  default,  since 
it  will  not  compel  parties  to  perform  acts  in 
conflict  with  an  order  or  writ  of  another  court 
[Bid.  Note.— For  other  cases,  see  Mandamua, 
Cent  Dig.  f  86;  Dec.  DigTTo.*] 

7.  MANDAJIUa    (i   10*)  — IteLIXr  — DOUBTTUL 

BlOHT. 

It  is  the  policy  of  the  law  that  every  case 
be  tried  tq;>on  its  merits,  and  where  it  is  sought 
to  prevent  such  trial  by  entry  of  a  default,  up- 
on a  showing  which  presents  no  hardship  to 
the  party  asldng  the  rmef,  and  the  case  is  one 
where  the  right  to  the  relief  is  doubtful,  the 
parties  should  be  remitted  to  a  trial  upon  the 
merits  and  mandamus  to  compel  the  entry  of 
the  default  denied. 

[Bd.  NotSw— For  olher  eaies,  see  Mandamus 
Coit  Dig.  I  87;  Dee;  DiTTW-*] 

Mandamus  by  Mattle  B.  Davidson  against 
Eugene  D.  Oraham.  Peremptory  writ  denied. 
See,  also,  141  Pa&  834. 

Webster,  Webster  &  Blewett,  of  Stockton, 
for  petitioner.  A.  H.  Carpenter  and  Walter 
F.  Lynch,  both  of  Stockton,  for  cespondrat 

CHIPMAN,  P.  J.  This  is  an  application 
for  a  writ  of  mandate  commanding  defendant 
to  enter  the  default  of  A.  T.  Karry  In  a  cer^ 
tain  action  wherein  Mattie  B.  Davidson  is 
plaintiff  and  Samuel  Hinckley  and  A.  T. 
Karry  are  defendants,  now  pending  in  the 
superior  court  of  San  joaguln  county. 

It  appears  from  the  amended  petition  that 
the  action  above  referred  to  was  commenced 
to  recover  Judgment  upon  a  bond,  in  which 
Hinckley  and  Karry  were  sureties,  to  stay 
execution  in  a  certain  action  entitled  Eman- 
uel Gjurlch,  Plalntlfr,  v.  Fanny  Fleg,  Defend- 
ant, pending  In  the  superior  court  of  San 
Joaquin  county.  Petlttoner  is  assignee  vt  the 
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assignee  of  plalntUF  In  said  action  last  re- 
ferred ta  SummoDs  In  tlie  present  action 
was  duly  served  on  Karry  February  13. 1913, 
and  on  Jnly  28,  1913,  he  filed  therein  a  gen- 
eral demurrer,  and  a  demurrer  also  to  the 
Jurisdiction  of  the  court  It  further  appears 
from  the  petition  that  on  August  18, 1913— 
"there  was  entered  into  and  filed  in  said  action 
ft  Btipnlation  in  the  words  and  figures  as  follows, 
to  wit: 

"  '[Title  of  Court  and  Cause.]  It  is  hereby 
stipulated  and  agreed  that  no  default  shall  be 
taken  against  the  defendant  A  T.  Karry,  'he 
waiving  his  demurrer,  and  that  the  said  defend- 
ant A.  T.  Karry  shall  have  to  and  Inclusive  of 
September  15,  1913,  in  which  to  file  and  serve 
his  answer  on  the  merits.  Dated  this  18th  day 
of  Aognst,  1913. 

"  'Webster,  Webster  ft  Blewett, 

'Attorneys  for  Plalntifl. 
*"I  apree  to  the  above  stipulation: 

"  'A.  H.  Carpenter, 
**  'Attorney  for  Defendant  A.  T.  Karry, 
"  'By  Walter  F.  Lynch,  Clerk.'  " 

The  demurrer  above  referred  to  was  sim- 
ilarly signed.  It  Is  alleged  that  Mr.  Lynch 
was  authorized  by  Mr.  Carpenter  to  sign  both 
the  demurrer  and  stipulation  in  his  name, 
and  that  both  were  signed  with  the  knowl- 
edge and  consent  of  Karry.  We  understand 
that  no  Question  Is  now  raised  as  to  LynCh's 
authority  to  act  in  the  matter. 
It  is  allied  in  the  petition  that: 
"It  was  distinctly  agreed  and  understood  that, 
by  reason  of  tlie  plaintiff's  giving  and  granting 
to  said  defendant  A.  T.  Kanry  to  and  mclusive 
of  September  16,  1913,  in  which  to  file  and 
serve  his  answer  on  the  merits,  the  said  demur- 
rer should  be  and  was  waived  and  withdrawn, 
and  tbat  no  default  should  be  taken  against  the 
defendant  Karry  if  bis  answer  on  the  merits 
should  be  filed  on  or  before  said  September  16, 
1913,  but,  if  said  ansvi-er  should  not  be  filed  on 
or  before  September  15,  1913,  then  such  default 
might  be  taken." 

It  is  then  alleged  that  several  oral  Btlpa> 
latlons  were  entered  Into  extending  the  thne 
in  which  Karry  might  answer,  "but  no  oral 
stipulation  extended  the  time  to  later  than 
the  80th  day  of  November,  1913";  that  on 
December  1, 1913,  plaintiff  filed  with  the  clerk 
of  the  court  a  demand  as  follows: 

"In  this  action  the  defendant  A.  T.  Earry 
having  been  regularly  served  with  process,  and 
having  failed  to  appear  and  demur  or  answer 
the  plaintiS's  complaint  within  the  time  pre- 
scribed by  law,  and  stipulation,  end  the  legal 
time  for  demurring  or  answering  having  expired, 
application  is  hereby  made  by  the  plaintiff  to 
the  clerk  of  said  court  for  the  entry  of  a  default 
against  said  defendant  A.  T.  Karry.  Dated  De^ 
cember  4.  1813. 

"WebsteV,  Webster  &  Blewett, 

"Attorneys  for  Plaintiff.'* 

It  is  alleged  that  all  legal  fees  were  at  the 
same  time  tendered  said  clerk,  bat  that  he 
"refused  to  enter  said  default"  It  further 
appears  that  od  December  16,  1913,  plalutin 
served  vpm  defendant's  attomeyt  Carpenter, 
and  filed  a  notice  that  be  would  on  December 
23,  1913,  move  the  court  "for  Its  order  tbat 
plaintiff  take  s  judgment  against  the  defend- 
ant A.  T.  Karry  on  the  grounds  that  said  de- 
fendant A.  T.  Karry  has  not  answered  to  the 
complaint  of  plaintiff  herein  within  the  time 
allowed  bj  law.  Said  motion  la  based  and 


will  be  heard  npon  the  records  In  this  action 
including  this  notice  of  motion."  Theieafter, 
and  on  the  same  day,  to  wit,  December  16, 
1913,  defendant  Karry,  by  his  attorney,  A.  H. 
Carpenter,  served  and  filed  a  general  de- 
murrer to  tbe  complaint  in  the  action,  and 
on  January  19,  1914,  the  said  motion  having 
come  on  to  be  heard,  the  court  made  an  order 
"denying  plalntifTs  motion  for  Judgment 
herein  without  prejudice,  to  wbidi  ruling 
counsel  for  plaintiff  duly  excepts." 

Petitioner  claims  that,  when  the  demand 
was  made  upon  the  clerk  to  enter  Karry's 
default,  it  became  Uie  duty  of  the  clerk,  in 
the  exercise  of  a  mere  ministerial  act,  to 
comply  with  the  request;  dttng  sectitm  08S, 
Code  of  Civil  Procedure: 

"Judgment  may  be  had  If  the  defendant  fails 
to  answer  the  complaint  as  follows:  (1)  In  an 
action  arising  upon  contract  for  the  recovery 
of  money  damnges  only,  if  no  answer  has  been 
filed  with  the  clerk  of  the  court  within  the  time 
specified  in  the  aommons  or  such  other  time  aa 
may  have  been  granted,  the  clerk,  upon  applica- 
tion of  the  plaintiff,  must  enter  th«  default  of 
the  defendant" 

When  the  matter  was  here  on  the  original 
petition,  it  did  not  appear  that  said  stipu- 
lation was  executed  by  defendant  Karry,  nor 
that  It  was  executed  by  Karry's  attorney,  but 
by  the  attorney's  clerk  whose  authorl^  to 
sign  the  name  of  the  attorney  was  not  shown. 
Nor  did  it  appear  tbat  there  was  any  oral 
agreement  or  understanding  not  expressed  in 
the  stipulation. 

[1]  The  amended  petition,  however,  alleges 
that  the  stIpulatloD  was  executed  with  the 
consent  of  Karry,  and  that  Mr.  Lynch  was 
authorized  to  execute  It  for  Attorney  Carpen- 
ter, and  on  demurrer  to  the  petition  we  must 
assume  this  to  be  the  fact 

[2,  S]  The  demurrer  filed  by  Karry's  attor- 
ney was  an  appearance  and  was  an  answer, 
within  the  meaning  of  the  provision  of  ttie 
Code,  above  quoted.  Sectlrai  KKU,  Code  Civ. 
Proc 

[4]  It  is  irregular  to  enter  a  judgment 
against  a  defendant  In  whose  behalf  a  de- 
murrer has  been  filed,  without  disposing:  of 
the  demurrer,  and  a  judgment  so  entered  will 
be  reversed  on  appeal.  Hestres  t.  Clements, 
21  Cal.  425. 

It  is  contended,  however,  tbat  the  effect  of 
tbe  stipulation  waiving  the  demurrer  was  to 
withdraw  It  from  the  case,  leaving  defendant 
Karry  with  no  other  right  than  to  answer 
within  the  time  given  him  by  the  stipulation. 
In  the  opinion  written  by  Mr.  Justice  Bur- 
nett, some  doubt  was  expressed  as  to  whether 
a  demurrer  could  be  waived,  aa  It  presents 
an  issue  of  law  which  must  be  tried  by  the 
court  (section  691,  Code  Civ.  Proc.) ;  and, 
there  being  no  statutory  provision  for  waiv- 
ing a  demurrer,  to  efFectually  dispose  of  it 
some  order  of  the  court  might  probably  be 
required.  Bnt  it  was  also  said  that,  conced- 
ing the  effect  of  the  stipnlation  to  be  as 
claimed— 

"it  would  at  least  appear  doubtful  whether,  ac- 
cotdiftg  to  its  terms,  tlw  clerk  should  enter  the 
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defaolt  of  defendant  Karrjr.  Therein  it  is  pro- 
Tided  that  'no  default  Bhall  be  taken  against  the 
defendant  A.  T.  Karr;.'  As  to  thia  covenant, 
there  Is  certainly  do  express  limit  as  to  time, 
Probablj  the  parties  signing  the  paper  intended 
to  provide  tbat  no  debult  would  be  taken  prior 
to  September  15, 1913,  bat  if  to,  tt  should  have 
been  more  clearly  expressed,  and  it  la  not  an  an- 
reasonable  coDStrnction  tliat,  in  view  of  the 
waiver  of  the  denAirrer,  no  default  wan  to'  be 
taken,  althoosb  tliere  was  do  express  acreemeitt 
to  atend  the  time  to  answer  beyond  Septem- 
ber, 15, 1913." 

We  venture  to  suggest  further  that  It  la 
very  doobtful  whether  the  waiver  of  the  de- 
murrer was  intended  to  effect  a  withdrawal 
of  defendant's  appearance,  or  whether  it  was 
anythlDK  more  than  an  agreement  not  to  urge 
it  It  1b  quite  certain  that  plaintiff  treated 
defendant  as  having  appeared  by  stipulating 
with  him  and  filing  the  stipulation.  And  he 
says  In  his  petition  Oiat  be  granted  several 
other  extendons  of  time,  orally,  in  which 
to  answer. 

[B]  However  tbla  may  be,  when  the  demand 
was  made  upon  tlie  derk,  he  liad  before  him, 
18  anthorlty  for  entering  defendant's  default 
nottiiDg  but  this  stipulation,  IndeOnite  as  to 
Its  meaning  and  accompanied  by  no  evidence 
that  it  was  sl^ed  either  by  the  authority  of 
the  defendant  or  his  attorney.  It  is  true 
that  the  amended  petition  shows  tbat  such 
antbori^  existed,  and  that  it  was  agreed 
that,  unless  an  answer  was  filed  by  Septon- 
ber  15,  1913,  a  default  might  be  taken,  bnt 
there  Is  no  avament  or  evidence  that  the 
derk  knew  such  to  be  the  fact  He  had  a 
right  to  act,  and  the  correctness  of  flls  act 
Host  be  Judged  upon  what  was  before  lilm 
as  a  basis  for  the  demand. 

"Tbe  right  which  it  ia  aougbt  to  protect  most 
be  clearly  established,  and  tbe  writ  is  never 
granted  in  doubtful  cases.  The  person  seeking 
tlie  relief  must  show  a  clear,  legal  right  to  have 
the  thing  sought  by  it  done,  and  done  In  the 
manner  and  by  tbe  berson  sought  to  be  coerced." 
High'a  Ex.  1^1  Bern.  {  9. 

We  have  seen  that  there  was  here  boQi  a 
doobt  as  to  the  right  of  the  petitioner  to  Oke 
relief  aon^t  and  the  dn^  of  the  respondent 
to  grant  it 

[I]  Furttmrnore.  iuasmnch  as  petitioner 
sought  an  order  of  the  trial  court  for  the 
same  relief  In  the  same  action  and  on  tbe 
same  facts  as  were  before  the  clerk,  and  was 
refused,  we  should  hesitate  to  command  the 
tlerk  to  do  the  tblng  whtcli,  on  petitifmer's 
application,  the  court  bad  in  effect  ordered 
should  not  be  d<me. 

It  has  been  held  that  a  court  will  not  com- 
pel parties  to  perform  acts  whldi  would  sub- 
ject them  to  punishment,  or  whlcb  would  put 
them  In  Conflict  with  the  order  or  writ  of 
iinother  conrt.  Id.,  §  23.  Tbe  same  rule 
should  apply  where  a  clerk  Is  asked  to  per- 
form an  act  when  It  would  pot  blm  in  con- 
fitct  with  a  valid  order  made  by  the  same 
court  in  the  same  action  and  upon  the  same 
matter. 

(7]  It  Is  the  policy  of  the  law  that  every 
case  should  be  tried  upon  Its  merits,  and 


where  it  is  sought  to  prevent  this  upon  a 
showing  which  presents  no  circumstances  of 
hardEhlp  to  the  party  asking  tbe  relief,  and 
the  case  is  one  where  the  right  to  tbe  relief 
is  so  doubtful  as  it  is  in  this  case,  we  think 
the  parties  Should  be  vemitted  to  a  trial  upon 
the  merits. 
The  peremptcwy  writ  is  denied. 

We  concur:  HART,  J.;  BUBNBTT;  J. 


PUTERBAUGH  v.  McCRAT.    (Civ.  I486.) 

(District  Court  of  Appeal.  Second  District,  Cal- 
ifornia.   Sept.  17,  1914.   Rehearing  Denied 
by  Supreme  Conrt  Nov.  16,  1914.) 

1.  AssioNUEiTTs  (§  34*)— Oraz.  AssiamixifT. 

One  having  a  right  to  money  collected  on 
account  of  the  sale  of  real  property  may  assign 
it  orally  as  well  aa  in  writing. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Gent  Dig.  H  67-71;  Dec  Dig.  |  34.*] 

2.  Absionments  d  50*)— Equitable  Assion- 

MKNT. 

The  request  of  a  husband  to  his  debtor  to 
pay  money  due  him  to  bia  wife  was  an  equi- 
table assignment  of  the  debt;  no  express  words 
being  necessary  if  from  the  entire  transaction 
it  clearly  appears  that  it  is  tbe  intention  of  the 
parties  to  pass  title. 

(Ed.  Note.— For  other  cases,  see  Assignments. 
Cent  Dig.  n  99-105:  Dec.  Dig.  S  60.*] 
8.  ASSIONHXNTB   (8  121*)  —  EqUITABU  As- 

SIQNUENT— BiaBT  Or  ACTION. 

Where  an  equitable  assignment  Is  shown, 
the  real  party  In  interest  and  who  should  pros- 
ecate  any  action,  is  the  aasignee. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  H  200-206;  Dec.  Dig.  K  121.*] 

4.  Money  REcaivsn  ({  17*)— Aoiiona-SDv 

PICIENCT  Qt  COKETJJKT. 

Where  one  entitled  to  money  on  account  of 
the  sale  of  real  property  made  an  equitable  as- 
signment of  It  to  his  wile  prior  to  tbe  time 
defendant  received  it,  of  which  assignment  he 
had  notice,  he  received  the  part  assigned  for  the 
use  of  tbe  assignee;  and  in  her  action  for  mon- 
ey had  and  received  it  was  not  necessary  that 
the  complaint  set  forth  fsicta  as  to  the  aadgn- 
ment 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  S8  54-61,  64-68;  Dec.  Dig.  { 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  R.  Guy,  Judge. 

Action  by  Amy  C  Puterbaugh  against  F. 
F.  McCray,  Judgment  for  plalntllE,  and  de- 
fendant appeals.  Atlirmed. 

Houghton  &  Houghton,  of  San  Frandsco, 
for  aK>ellant  J.  C.  Hlzar  and  Johuaon  W. 
Puterbaugh.  both  of  San  Diego,  for  reegiond- 

ent, 

JAMES,  J.  Action  in  form  by  common 
ceunt  toT  money  had  and  received  for  the 
benefit  of  respondent.  The  amount  invcdved 
was  the  sum  of  fl,00O.  Plaintiff  had  judg- 
ment, from  which  tbe  defendant  appealed 
and  presoitB  ttw  judgmmt  roll  and.  a  biU  of 
nceptions. 

The  testimony  introduced  on  behalf  of  the 
plaintiff  (and  there  was  none  submitted  in 
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support  of  appellant's  answer)  showed  that 
defendant  held  an  equal  interest  in  certain 
real  property  In  the  county  of  San  Diego 
with  the  husband  of  plainOfr ;  that,  desiring 
to  dispose  of  the  same,  a  purchaser  was 
found  by  the  owners,  who  agreed  to  pay 
therefor  the  sum  of  $7,000 ;  an  escrow  agree- 
ment was  prepared  and  left  with  a  title  com- 
pany at  San  Diego,  together  with  a  deed  of 
the  property  s^ned  by  defendant  end  plain- 
tiff's husband.  The  sum  of  $4,000  was  paid 
shortly  after  the  making  of  the  escrow  and 
a  few  months  later  the  balance  of  $3,000  was 
recetved  by  the  defendant  who,  throughout 
the  transaction  with  the  title  company,  was 
authorized  to  collect  the  proceeds  of  the  sale 
on  behalf  of  his  co-owner  as  well  as  himself. 
At  the  thne  the  escrow  transaction  was  closed 
the  husband  of  plaintiff  instructed  defendant 
to  pay  over  the  share  oJ  the  proceeds  which 
were  received  for  the  former,  to  the  plaintifl, 
his  wife,  and  pursuant  to  tliis  agreement 
$2,500  of  the  first  $4,000  received  was  paid 
over  to  the  plaintiff.  Defendant  had  agreed 
that  in  view  of  the  fact  that  plaintiff  and 
her  husband  were  In  need  of  money,  he  would 
pay  over  the  amount  mentioned,  which  was 
In  excess  of  one-half  of  the  sum  first  received, 
and  that  out  of  the  final  payment  of  $8,000 
he  woold  retain  $2,000  and  pay  over  $1,000, 
which  would  equalize  the  amounts  to  be  re- 
ceived by  both  interests.  After  defendant 
had  been  paid  the  sum  of  $3,000  he  refused 
to  turn  over  any  part  of  the  same  to  the 
plaintiff,  and  wrote  a  letter  to  EdalntjfTs  hus- 
band, stating  that  he  thought  the  circum- 
stances warranted  him  in  holding  the  amoimt 
as  a  sinking  fund,  and  referred  to  some  prom- 
ise made  for  the  taking  of  legal  action  against 
third  parties,  which  matter  was  not  shown 
by  any  evidence  to  constitute  any  excuse  for 
his  failure  to  pay  over  the  $1,000  which  he 
Iiad  received  in  his  capacity  as  a  trustee. 
There  was  some  slight  testimony  as  to  de- 
fendant having  pcdd  a  claim  made  against 
plaintiff's  husband  by  one  Whitney,  but  no 
authority  so  to  do  was  shown  to  have  been 
vested  in  him.  His  entire  defense  as  made 
u[>on  this  appeal  hangs  upon  the  contention 
that  the  conq)lalnt  did  not  set  forth  that  any 
assignment  had  been  made  by  plaintiff's  hus- 
band to  the  plaintiff  of  the  right  to  receive 
moneys  collected,  and  that  therefore,  as  de- 
fendant was  entitled  to  have  the  action  pros- 
ecuted In  the  name  of  tiie  real  party  at  in- 
terest, the  judgment  mteied  against  Um  was 
unauthorized. 

[1 ,  2]  Presumptively,  of  course,  one-half  of 
the  money  collected  on  account  of  the  sale  of 
the  real  property  belonged  to  plalntUTs  hus- 
band. His  right  to  that  money  was  the  sub> 
Ject  of  an  assignment,  and  there  can  be  no 
doubt  but  that  the  assignment  could  be  ex- 
pressed orally  as  well  as  In  writing. 

The  request  of  one  party  to  his  debtor  that 
the  latter  shall  pay  money  due  the  former  to 
a  third  party  has  often  been  held  to  consti- 


tute an  equitable  assignment  of  the  debL 
Brady  v.  Banch  Mining  Co.,  7  Cal.  App.  182, 
94  Paa  85 ;  Curtner  v.  Lyndon,  128  CaL  35, 
60  Pac.  462. 

In  ord^  to  constitute  an  equitable  assign- 
ment no  express  words  are  necessary,  if  friHn 
the  entire  transaction  It  clearly  appears  that 
the  Intention  of  the  parties  is  to  pass  tiUe. 
Mclntyre  v.  Hauser,  131  OaL  11,  63  P&c  69. 

[3]  And  where  such  equitable  assignment 
Is  shown,  the  real  party  In  interest,  and  who 
should  prosecute  the  action,  Is  the  assignee, 
Wiggins  v.  McDonald,  18  Cal.  326. 

[♦J  The  direction  by  the  plaintiff's  husband 
to  the  defendant,  and  which  we  think  was 
sufficient  under  the  circumstances  of  the  case 
to  constitute  an  equitable  assignment  of  the 
moneys'  to  be  collected,  was  given  prior  to  the 
time  that  tha  defendant  received  the  money, 
80  that,  the  assignment  having  become  com- 
plete, the  defendant,  when  the  money  was 
paid  to  him,  received  that  part  of  it  for  which 
he  was  liable  to  account,  to  and  for  the  use 
and  benefit  of  the  plaintiff  here,  as  alleged 
in  the  complaint.  Under  such  circumstances 
there  is  no  gopd  reason  why  the  complaint 
should  have  set  forth  the  facts  concerning 
the  assignment  The  defendant  not  only  had 
notice  prior  to  the  receipt  of  the  moneys  that 
were  to  be  paid  over  to  the  plaintiff,  but  he 
actually  acted  ui>on  that  direction  and  paid 
the  first  installment  of  $2,500  to  her.  No  er- 
ror is  shown  wlilch  requires  that  the  Judg- 
ment as  entered  be  disturbed. 

Tha  judgment  Is  affirmed. 

We  concur:   CONBET,  P.  J.;  SHAW,  J. 


PEOPLB  T.  OIBBS.    (Or.  COL) 

(DlBtrict  Court  of  Appeal,  Tint  District,  Oali- 
fomia.   Sept  16,  1914.) 

1.  CaiMiNAL  Law  (§  9S«)— Ndbbaitob— Pbobe- 

OrmON— JUBIBDIOTIOIT — MISDEIIIIA.NOB. 

Under  Pen.  Code,  S  1425,  jiiving  police  and 
justices'  courts  exclusive  junsdicuon  of  mis- 
demeanors punishable  by  a  fine  not  over  $500 
or  by  imprisonment  not  over  six  montbs,  section 
19,  declariDg  that  unless  expresdy  provided  to 
the  contrary,  every  misdemeanor  sliall  be  pnnish- 
able  by  a  fine  of  not  over  $500  or  imprisonment 
for  not  over  six  months,  the  violation  of  sec- 
tion S73a,  declaring  the  establishment  or  keep- 
ing within  any  city  of  a  pesthouse,  hospital,  or 
place  for  those  afflicted  with  contagious  diseases 
a  misdemeanor,  without  prescribing  the  penalty 
therefor,  was  a  misdemeanor  triable  only  in  ttus 
police  or  Justices'  courts,  and  not  within  the 
jurisdiction  of  the  superior  court 

[Ed.  Note.— For  other  cases,  see  Ciiminal 
Law,  Cent.  Dig.  IS  129,  137-166;  Dec  Dig.  | 
93.*] 

2,  INDIOTMENT  AND  INFOBMATION  (8  8*)— IN- 
DICTABLE    MlBDBMEANOB  —  MaIHTAININO 

Public  Nuisance— "Civil  Code." 

Such  offense  could  not  be  held  an  indicta- 
ble misdemeanor  within  the  jnrisdiction  of  the 
superior  court  by  reading  Pen.  Code,  |  373a, 
with  section  377,  relatins  to  registration  of 
deaths  and  bnrials,  subdivision  5  of  whidi  de- 
clares every  willful  violation  of  any  public 
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iwtldi  taw  m  miaHmeanv  jranUiable,  tioleas  a 
diforent  pTmishment  Is  prescribed,  by  impriBon- 
ment  not  ezeeedins  one  year,  or  bj  fine  not 
exceeding  S1,000,  since  section  S77  deals  with 
but  a  sinEle  subject,  and  the  violation  referred 
to  in  tubal  vision  S  ia  controlled  by  the  introdnc- 
toiy  paragraph  to  the  entire  section;  and  the 
fact  that  Civ.  Code,  $  3491,  provides  that  a 
public  noisance  may  be  remedied  either  b^  in- 
dictment or  information  does  not  confer  luria- 
diction  upon  the  snperior  court,  since  the  ''Civil 
Code"  is  but  a  statement  of  the  substantive  law, 
and  the  section  does  not  prescribe  procedure  by 
which  the  criminal  remedy  ag&lnst  a  public 
Doiaance,  not  amounting  to  an  indictable  mis- 
demeanor, may  be  enforced,  as  aiq)ear8  from 
section  o492,  declaring  the  remedy  by  indict- 
ment or  informatiou  to  be  regulated  by  the 
Penal  Code. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InfBrmattoii,  Oast  TUg.  ||  9-28;  Dec  Dig. 
I  8.* 

For  other  definitions,  see  Words  and  Phrases, 

(Sva  Oode.1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco;  Oeorge  H.  Oaba- 
nin,  Jadg& 

James  Glbba  was  charged  by  Information 
with  maintaining  a  pnbllo  nuisance,  and  from 
an  order  aoBtatailng  a  demnrrw  to  the  Inf&r- 
mation,  tbe  Feeble  appeal.  Affirmed. 

n.  B.  Webb,  AttT.  Gen^  and  a  U.  FlAert, 
DIst  Atty.,  and  Lonls  Ferrari,  Aast  Dlst 
Atty.,  boUk  of  San  Frandsco,  for  the  People. 
O.  Onnzendortw,  of  Ban  Frandsco,  for  re- 
qwndent. 

LBMMON,  P.  7. '  raw  defendant  In  this 
case,  In  an  Infinmatlon  filed  in  the  superior 
oonrt  of  the  dty  and  ooonty  of  San  Frands- 
co, vras  diarged  with  malntalnlnr  a  pnbllc 
nuisance  Sa  violation  ot  tbe  prorlsltHis  of  sec- 
tlon  878a  of  the  Penal  Code. 

[1]  The  detoidant  demurred  to  Que  Inform 
maaan  upon  the  groond  that  the  offense 
diargedwas  a  misdemeanor  which  the  snpe- 
rior court  did  not  have  original  Jurlsdlctlm  to 
hear  and  detormine.  The  demurrer  was  al- 
lowed, upon  the  ground  stated,  and  the  people 
have  appealed.  The  demurrer  was  well  tak- 
en and  properly  allowed.  TtM  poUoe  and  jus* 
tlOGs*  courts  hare  excluslye  jurisdiction  over 
all  mtsdaneanws  punishable  by  a  fine  not  to 
e»!eed  ICXX)  or  by  imprisonment  not  to  ex- 
ceed six  mfmths ;  and,  unless  expressly  pro- 
vided to  the  contrary,  every  offense  declared 
to  be  a  misdemeanor  is  punishable  by  a  fine 
sot  to  exceed  tBOO  or  imprisonment  not  to 
exceed  rix  montbSL  Pen.  Code,  {{  19,  1426. 

Sertioii  878a  ot.  the  Paul  Code,  under 
which  the  defendant  was  Informed  against, 
expressly  declares  the  offense  defined  therein 
to  be  a  misd«neanor»  but  does  not  prescribe 
Uie  pmal^  therefor.  It  follows  necessarily 
that  the  offense  charged  against  the  defend- 
ant fiills  within  the  category  of  misdemean- 
ors whlcii  are  triable  only  in  tHe  police  or  jus- 
tices* courts. 

{t}  Tbe  Information  in  the  presoit  case 
cannot  be  sustained  upon  the  theory  that  it 
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charges  an  Indictable  misdemeanor.  The  con- 
tention of  the  people  In  this  behalf  Is  based 
upon  the  assumption  that  section  87Sa  of  the 
Penal  Code,  under  which  the  InformaOon 
was  drawn,  may  be  rightfully  read  and  con- 
strued In  conjunction  with  the  provisions  of 
section  877  of  the  Penal  Code.  This  cannot 
be  done.  The  letter  section  undoubtedly  deals 
only  vrith  violations  of  health  laws  relating 
to  reglstrationB  of  deaths  and  the  disposition 
of  human  remains.  Clearly  the  provisions 
of  that  section  have  no  express  or  Implied 
relation  to  the  offense  defined  by  section  373a. 
Section  377  was  Intended  to  penalize  only 
the  vrlllfnl  omission  by  any  person  charged 
with  a  duty  relating  to  tbe  registration  of 
deaths  to  do  certain  things  concerning  such 
registration  and  the  bnrlal  of  the  dead.  True, 
subdivision  6  of  that  section  In  general  terms 
declares  that  the  wlllfol  violation  of  any  of 
the  laws  of  this  state  relating  to  the  preser- 
vation of  the  public  health  constitutes  a  mis- 
demeanor which  Is,  "unless  a  different  pun- 
ishment •  •  •  is  prescribed,  ♦  ♦  •! 
punishable  by  Imprisonment  In  the  county 
jail  not  exceeding  one  year,  or  by  fine  not  ex- 
ceeding one  thousand  dollars";  but  sub- 
di vision  6  of  the  section  under  consideration 
cannot  be  construed  as  a  statute  separate  and 
apart  from  that  which  appears  before  In  Che 
section  Itself.  The  Code  section  in  question 
deals  with  but  a  sin j^e  subject,  and  therefore 
must  be  construed  In  Its  entirety  In  order  to 
arrive  at  a  correct  conduslon  ccmcemlng  Its 
Intrat  and  porpose.  When  so  construed,  it  Is 
manifest  tiiat  the  violation  generally  referred 
to  in  subdivision  5  relates  to,  is  covered  by, 
and  must  be  controlled  by  the  provisions  of 
the  introductory  paragraph  to  the  entire 
section.  So  oonstmed,  it  is  evident  that  sub< 
division  6  must  be  understood  as  applying 
only  to  those  persons  who  are  charged  by  law 
with  a  duty  relating  to  the  registration  of 
deaths,  etc  Six  parte  Keeney,  S4  GaL  804, 
810,  24  Pa&  84. 

Olie  fust  that  section  84»1  of  13ieCtvil  Code 
provides,  among  other  thtngs,  that  a  pubUc 
nnisasoe  may  be  rouedled  eillter  1^  an  taidlctr 
ment  or  an  infOrmatton  does  not  avail  to  con- 
fer upon  the  snpolw  court  jurisdiction  to 
hear  and  determine  the  particular  misde- 
meanor <fharged  against  Oie  defendant  13ke 
Civil  Code  gener^y,  and  more  parttenlarly 
with  relertgm  to  tbe  spedflc  subject  in  mind, 
is  but  a  statement  <tf  the  substantive  law. 
While  section  3491  of  that  Code  very  properly 
designates  either  an  indictment  or  an  infor- 
mation as  one  of  the  remedies  whldi  may  be 
Invciked  against  the  maintenance  of  a  public 
nrnsaDesb  nevertheless  that  sectton  does  not 
undertake  to  prescribe  and  limit  the  prectoe 
procedure  by  whldi  the  criminal  remedy 
against  a  puUlo  nntsanoe  not  amounting  to 
an  Indictable  misdemeanor  may  be  enforced. 
That  flds  is  so  10  endmeed  bf  flie  fftct  that 
section  3492  of  tbe  same  Code  onphatically 
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and  nneqnlTocally  dedans  tbat  "tlie  lemedy 
by  Indictment  or  lnf<Knnation  Is  regalated  by 
the  Penal  Code." 

It  wUl  thns  be  seen  that  tbe  CItU  Code,  In 
keeping  with  Its  gmeral  ^rpose,  merely 
states  tbo  snbatantlTe  law  relating  to 'the 
criminal  remedy  which  may  be  directed 
against  a  public  nuisance,  and  then  very  prop- 
erly relegates  the  regulation  of  the  remedy 
to  the  provisionB  of  the  Penal  Oode,  which, 
containing  the  adjective  lav,  provides  the 
criminal  procedure  for  the  prevention  and 
punishment  of  crimes.  If  the  Penal  Code 
has  omitted  to  provide  for  the  prosecutifm  by 
indictment  or  information  of  a  public  nui- 
sance, amounting  only  to  an  ordinary  misde- 
meanor, this  court  cannot  supply  the  omis- 
sion. 

The  order  appealed  from  Is  affirmed. 


We  concur:  RIOHARDS,  J.; 
GAN,  J. 


KERRI- 


PEOPLE  T.  MOKAN  et  aL    (Or.  510.) 
(District  Ooart  of  Appeal,  First  District,  Oali- 
foriiia.  Sept.  IS,  1S14.} 

1.  WrrNISSK    (f  337*>— IJKPBAOBIBN^AO- 

0U8KD. 

Where  accused  takes  the  stand,  be  is  Bub- 
Ject  to  tbe  same  tests  of  his  credibility  as  an; 
other  witness,  and  may  b«  cross-examined  as  to 
whether  hs  has  evtt  befbre  been  convieted  of 
a  f^ony. 

lEd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {j  1113.  1129-1132,1140-1142,1146- 
1148;   Dec.  Dig.  8  337.*] 

2.  Ckimikal  I*aw  (8  693*)— Appbai^Pbbbbn- 
TAinoN  or  Oaounns  or  Rbvxbw  m  Oouai 
Bklow— SumcaxMOT. 

The  appellate  court  vUl  not  review  alleged 
errors  in  cross-examinatloD,  vhere  objection 
was  not  made  until  tbe  questions  had  been 
answered. 

[Ed.  Note.--For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1630;  Dec.  Dig.  fi  693.*] 

3.  WrrNEssBs  (I  337*)— CanDiBiuxr  of  Ao- 

CUSRD— CBOSB-EXAUINATIOn. 

Where  accused  tak^  the  stand  In  his  own 
behalf,  it  was  proper  to  cross-examine  him  as 
to  how,  many  times  he  bad  been  convicted  of  a 

felony. 

lEd.  Note,— For  other  caseB,  see  Witnesses, 
Cent  Dig.  «  1118.  1129-1132, 1140-1142,  U46- 
1148;  iSec  Dig.  §  837.*] 

4.  CanoNAL  I(AW  (I  824*)— Tbiait— iKsrauo- 

TIO  NS— KBQDrSTS. 

Where  accused  took  the  stand  and  it  was 
elicited  on  cross-examination  that  he  had  before 
been  convicted  of  a  felony,  the  failure  of  the 
court  to  charge  that  such  evidence  could  be 
considered  only  for  the  purpose  of  impeachment 
was  sot  error,  where  accused  requested  no  such 
charge. 

[Ed.  Note.— For  other  eases,  see  Oriminal 
Law,  Cent.  Dig.  H  1986-2004;  Dec.  Dig.  | 
824.*] 

Appeal  from  Superior  Court,  City  and 
Coun^  of  San  Francisco;  William  P.  Law- 
lor,  Judge. 

Thomas  Moran  and  anotlier  were  convicted 
of  an  attempt  to  commit  burglary,  and  from 
on  order  denying  new  trial,  the  defendant 

named  appeals.  Affirmed. 


Edwin  T.  McEenzle,  of  San  Frandaco,  for 
appellant.  U.  S.  Webb,  Atty.  Gen.,  and  John 
M.  Riordan,  Deputy  At^.  for  the 

People^ 

KERRIGAN,  J.  This  Is  an  appeal  fn»n 
the  Judgment  and  from  an  ordex  denying  the 
d^^adant  Moran's  motion  for  a  new  trlaL 

The  appellant  together  with  one  Sfcephm 
Burton,  was  charged  by  Information  with  the 
crime  of  attempting  to  commit  bnrglary. 
Upon  the  trial  Burton  was  acquitted,  and 
Moran  was  convicted.  In  the  information 
appellant  was  also  charged  with  two  prior 
convictions;  which,  upon  atraifpmient,  he  ad- 
mitted. 

[1]  I>arlng  the  trial  Homn  took  the  wit- 
ness stand  and  testified  in  his  own  behalf. 
Upon  cross-examination,  over  his  objection, 
be  admitted  that  he  had  previously  been  con- 
victed of  a  felony.  He  now  assigns  as  error 
the  action  of  the  court  overruling  tals  objec- 
tions to  the  questions  which  elicited  this  evi- 
d«ace.  Having  submitted  himseU  as  a  wit- 
ness, he  was  subject  to  the  same  tests  for 
ascertaining  the  truth  as  any  otlier  witness 
who  takes  the  witness  stand.  Pe<9le  v.  Arn- 
old, 116  Cal.  682,  48  Pac.  803;  People  v.  Mar- 
tini, 21  Cal.  App.  743,  132  Pac.  1060.  His 
objection  la  this  respect  was  therefore  not 
well  taken. 

[2,  3]  Upon  further  cross-examination,  and 
in  answer  to  the  question,  "How  often  have 
jou  been  convicted  of  a  felony?"  the  defend- 
ant ajQswered,  "Three  times."  The  objec- 
tion that  the  state  was  couflned  by  the  infor- 
mation to  disclosing  but  two  convictions, 
haying  come,  as  it  did,  after  the  answer,  was 
too  late  to  preserve  tlie  point  for  the  consid- 
eration by  this  court.  Moreover,  if,  upon 
cross^amlnatlon,  it  was  permissible,  as  go- 
ing to  the  witness'  credibility,  to  ask  if  h» 
bad  ever  been  a>nvlcted  of  a  felony,  it  would 
seem  to  follow  that  the  witness  might  also 
be  asked  how  often  he  bad  been  so  convicted, 
as  tending  to  throw  light  upon  the  same 
point. 

[4]  The  court's  omls^on  to  Instruct  the 
Jury  that  the  purpose  of  admitting  the  testi- 
mony with  reference  to  prior  convictions  was 
for  the  sole  purpose  of  impeachment  was  not 
error;  since  the  defendant  made  no  request 
for  such  instruction.  People  v.  Ollveria,  127 
Cat  378,  68  Pac  772;  People  v.  Wlnthrop, 
118  Oal.  89,  60  Pac.  380. 

No  error  was  committed  by  the  court  In  its 
lustructioDs  to  the  Jury.  The  instructions 
of  the  court  upon  the  subject  of  lntoxicatl(Hi 
were  not  Inconsistent,  and  correctly  stated 
the  law  upon  the  subject  Petnde  r.  Tonng,. 
102  Cal.  411,  3d  Pac.  770;  People  t.  Dowell, 
141  CaL  483,  7S  Pac.  46. 

The  Judgment  and  order  an  affirmed. 

We  concur:  LENNON.  P.  J.;  RIOH- 
ARDS, J. 
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STATE  ex  rel.  BOWE  et  aL  t.  DBISOOLL, 
Sheriff.    (No.  3569.) 

(Sa{)reme  Court  of  Montana.    Nov.  6,  1814.) 

L  Shebifts  and  Conbiables  (I  6*)— Aocu- 
BAiioN  AND  Suspension — FoBic  of  Pbo- 

CEIUING — "rUBLIC  PaOCEBDINQ." 

An  accasatioD  or  proceeding  in  the  same 
of  the  state,  although  the  title  thereof  also 
Bbuved  the  namea  of  the  accusers,  prosecated 
in  a  court  of  feoeral  jurisdiction  b?  uie  couDty 
tttoruef  for  the  removal  of  a  sheriEE  from  office 
for  neglect  of  duty,  is  not  a  private  action*  but 
a  public  proceeding,  authorized  by  Const,  art. 

5,  S  18,  maldiig  a  sherilf  who  is  guilty  of  mis- 
conduct removable  "In  such  manner  as  may  be 
provided  by  law,"  and  Rev.  Codes,  S  9006,  pro- 
viding for  removal  by  a  summary  proceeding 
initiated  upon  a  written  accusation,  verified  by 
the  oath  of  "any  persoo/'  was  not  a  substantial 
departure  from  Rev.  Codes,  |  810T,  maldng 
Euch  neglect  a  public  offense,  which  by  Const 
art  8,  §  27,  must  be  prosecuted  in  the  name 
and  by  the  authority  of  the  state. 

[Ed.  Mote— For  other  coses,  see  Sheriffs  and 
ConstablM,  CeuL  Dig.  U  14,  15;  Dec.  Dig.  8 

6.  '] 

2.  Shkrictb  and  Oonstabias  (I  6*>— Aoou- 

BATION  AND  SUSPKNSION — SlTFFIOISNOT  09 

ACCUBATIOH. 

Under  Const  art.  6,  S  ^S,  making  a  sheriff 
fnilty  of  misconduct  or  malfeasance  removable 
from  office  "in  such  manner  as  may  be  provid- 
ed by  law,"  and  Rev.  Codes,  §  9006,  provid- 
ing a  summary  proceeding  therefor,  initiated 
npon  a  written  accusation,  verified  by  the  oath 
of  "any  person,"  an  accusation  need  not  allege 
that  the  accusers  are  dectora  of  the  county. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Die  tt  14,  16;  Dec.  Dig.  | 

3.  Sh£biff8  and  Constables  ({  6*)— Accu- 
sation AND  SnSPKNSIOiN— FAILUBK  TO  SUP- 
PBESS  Riot— Statdtes— "EioT." 

la  view  of  Rev.  Codes,  9  8565,  defining 
"riot"  as  any  use  of  force  or  violence,  disturb- 
ing the  public  peace,  or  any  threats  to  use 
force  or  violence,  if  accompanied  by  immedi- 
ate power  of  execution  by  two  or  more  persons 
acting  together  and  without  any  authority  of 
law,  an  accusation,  charging  a  sheriff  with  neg- 
letA  of  his  duty  to  suppress  a  riot  or  apprehend 
the  rioters,  even  if  the  existence  of  the  riot 
may  not  be  averred  in  general  terms,  need  not 
charge  it  in  the  language  of  the  statute,  and 
where  facts  were  allegea,  as  that  large  num- 
bers of  persons,  many  oi  them  bearing  arms, 
vere  unlawfully  and  riotoosly  assembled  on  the 
principal  streets  of  a  city,  destroying  property 
and  assaulting  residents,  the  accusation  was 
aafficient,  and  the  fact  that  in  the  course  of 
nch  riot  other  specific  crimes  were  committed 
was  incidental,  in  no  way  affecting  the  sheriff's 
duty  to  suppress  the  riot,  or  requiring  the  ac- 
cusation to  describe  such  crimes  with  the  par- 
tictilarity  required  in  an  indictment  or  informa- 
tion  against  the  perpetrators  thereof. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constablei,  Cent  Dig.  Sf  16;  I>ec.  Dig.  i 
6.»] 

For  other  definitions,  see  Words  and  Phrases, 
Eirat  and  Second  Series,  Biot.] 

4.  Srebiffs  and  Constables  ({  6*)— Accusa- 
tion AND  STramtflxoN— Allegations— Hat- 

TUS  or  DSFSNSB. 

In  view  of  Rev.  Codes,  SI  301O,  8962,  8963, 
making  it  the  sheriff's  absolute  duty  to  siip- 
pnsa  R  riot  existing  to  his  knowledfre,  and  to 
command  the  rioters  to  disperse  and  to  arre-t 
them  if  they  do  not,  an  accusation  in  a  pro- 
ceeding for  a  sheriff's  removal,  charging  a  riot- 


ous assembling  to  his  knowledge,  whidi  was 

not  dispersed,  and  that  none  of  ttie  partici- 
pants were  arrested,  or  any  physical  resistance 
offered  to  its  acts,  charged  an  official  delinquen- 
cy on  the  part  of  the  sheriff;  any  circum- 
stances tending  to  justify  or  excuse  his  conduct 
being  matters  of  defense. 

[E3d.  Note.— For  other  cases,  see  SherifEs  and 
Constables.  Cent  Dig.  H  14,  IB:  Dea  Dig.  | 
«.*] 

6.  Subbhtb  and  ConsTABLEa  (S  «*)— Accu- 
sation AND  Suspension- Allboationb  of 

Duty. 

In  such  proceeding  an  objection  that  no 
duty  devolved  upon  the  sheriff  to  serve  certain 
bench  warrants,  the  failure  to  serve  them  being 
charged  as  a  breach  of  his  duty,  because  they 
were  alleged  to  have  been  issued  by  the  judge 
of  the  district  court  instead  of  by  the  clerk, 
was  not  well  taken,  where  it  appeared  from  the 
whole  charge  that  the  bench  warrants  were  is- 
sued by  the  court  in  the  regular  way  upon  the 
order  of  the  judge,  and  that  it  waa  the  duty  of 
the  sheriff  to  serve  them. 

[Bd.  Note.~For  other  cases,  see  Sheriffs  and 
Constables,  Gent  Dig.  U  14,  ID;  Dec  Dig.  f 

6.  Appbal  and  Ebbob  (!  931*)— Pbesump- 
tioks— competbnct  of  bvidbncb. 

On  appeal  from  a  trial  before  the  court  sit- 
ting without  a  jury,  the  Supreme  Court  Is  not 
required  to  decide  whether  certain  testimony 
heard  by  the  court  was  competent,  since  the 
presumption  is  that  if  it  was  incompetent,  the 
court  euminated  it  from  its  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  3728,  3762-3771;  Dec 
Dig.  i  931.*] 

Appeal  from  District  Court.  Silver  Bow 
County;  Boy  E.  Ayres,  Judge. 

Prosecution  by  the  State  of  Montana  on 
the  accusation  of  James  H.  Bowe  and  oth- 
ers, against  Timothy  Drlscoll,  Sheriff  of  Sil- 
ver Bow  County.  From  a  judgment  finding 
defendant  guilty  and  removing  him  from 
office,  and  from  the  denial  of  bis  motion  for 
a  new  trial,  he  appeals.  Affirmed. 

J.  B.  Healy  and  Walker  &  Walker,  all  of 
Bntte,  for  appellant  Joseph  J.  UcCaffery, 
Peter  Breen,  Harry  Meyer,  and  W.  A.  Jack- 
son, all  of  Batt^  for  respondentB. 

BANNER,  J.  On  the  ItHh  day  «f  Septem- 
bet,  1914,  an  accnsation  In  writing  was 
filed  in  the  district  court  of  SUtmt  Bow  coun- 
ty by  Jamee  H.  Rowe  and  three  othw  p^*- 
sons,  aUeglng  that  nmothy  Dilscoll,  the 
sherilf  of  said  county,  bad  refused  and  neg- 
lected to  perform  the  official  duties  of  lila 
<rfBce,  and  praybig  fl>r  bis  removal  on  account 
thereof.  A  citation  having  been  Issned  and 
served,  Mr.  Drlacoll  appeared  and  by  his  at 
tom^  moved  to  qnaA  the  citation  and 
also  doraned  to  tiie  aceosatlon  on  vailona 
grounds,  which  motion  and  demurrer  being 
overruled,  he  made  answer  denying  the  ma- 
terial avennents  of  the  accusation.  Tbere* 
after  the  cause  came  on  for  trbl  before  Uie 
court  sitting  without  a  jury,  Hon.  Boy  B. 
Ayres  presiding,  and  the  court,  after  hear- 
ing the  evld^ce  offered  both  In  support  of 
and  against  the  accusation,  found  Mr.  Dris- 
coll  to  be  guilty,  and  entered  judgment  de- 
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prlvlug  Mm  of  bis  office  and  declaring  said 
ottlce  to  be  vacant  A  motion  for  new  trial 
was  made  and  denied,  whereupon  Mr.  Drls- 
coll  appealed  to  this  court,  asking  that  said 
cause,  on  account  of  the  public  character 
thereof,  be  accorded  prompt  hearing  and  de- 
termination. As  grounds  of  reversal  it  is 
urged  that  the  accusation  is  Insufficient  in 
form  and  substance,  and  that  the  findings 
and  Judgment  are  not  warranted  by  the  evi- 
dence. 

l^]  X.  (a)  The  first  attack  npon  the  accusa- 
tion Is  that  since  the  official  neglect  sought 
to  be  charged  Is  a  public  offense  (section 
8107,  Bev.  Codes)  and  since  the  present  pro- 
ceeding Is  a  prosecution  therefor,  It  must  be 
conducted  In  the  name  and  by  the  authority 
of  the  state.  Constitution,  art  8,  }  27.  As- 
suming this  to  be  true,  we  fall  to  observe 
any  substantial  departure  from  the  require- 
ment stated.  The  proceeding  Is  entitled  in 
the  name  of  the  state  of  Montana,  and  that 
fact  Is  not  avoided  because  the  title  also  re- 
veals the  names  of  the  accusers.  Rrom 
the  whole  body  of  the  accusation  it  la  ap- 
parent that  it  inaugurates,  not  a  private  ac- 
tion, but  a  public  proceeding  authorized  by 
both  the  Gonatltuaon  (article  S,  {  18)  and  the 
Codes  (section  9006).  It  was  prosecuted  In  a 
court  of  general  Jurisdiction,  and  the  name 
of  the  county  attorney  of  Silver  Bow  count; 
appears  as  counsel  for  such  prosecution. 

[2]  (b)  Fault  Is  found  with  the  accusation 
because  it  does  not  allege  the  accusers  to  be 
electors  of  Silver  Bow  county.  By  the  con- 
stitutional provision  above  referred  to  (sec- 
tion 18,  art  6),  a  sheriff  guilty  of  misconduct 
or  malfeasance  Is  made  removable  from  of- 
fice "in  snch  manner  as  may  be  provided  by 
law."  One  of  the  methods  provided  by  law 
is  a  summary  proceeding  like  the  present  in- 
itiated upon  a  written  accusation  verified  by 
the  oath  of  "any  person."  Rev.  Codes,  8  9006 ; 
State  ex  rel.  Bowe  v.  District  Court,  44  Mont 
318.  323, 119  Pac.  1103,  Ann.  Caa.  1913B.  396. 
If  the  meaning  of  this  language  could  be  re- 
stricted to  the  electorate,  it  could  as  well  be 
restricted  to  that  portion  of  the  electorate 
who  participated  In  the  election  of  the  offl< 
cer  whose  conduct  is  in  question,  or  even  to 
that  portion  of  the  electorate  by  vrtkose  suf- 
frages be  had  become  snch  officer.  We  know 
of  no  canon  of  construction,  nor  any  consid- 
eration of  p«blic  policy,  to  warrant  any  nicb 
conclusion. 

((^  The  principal  ground  of  complaint, 
however,  la  that  the  accusation  does  not 
state  Acts  sufficient  to  constitute  a  public 
offense.  The  substance  of  the  allegations  np- 
on which  findings  appear  to  have  been  baaed 
Is  as  follows: 

"(5)  That  on  the  13th  day  of  June,  1914, 
large  aniobers  of  persons,  many  of  them  bear- 
ing arms,  were  unlawfully  and  riotously  as- 
sembled on  the  principal  streets  of  the  city  of 
Bntte,  particularly  on  Main,  Broadway,  and 
Park  streets,  in  said  county  of  Silver  Bow. 
Mont.,  and  that  the  said  Tim  DriscoU  at  said 
time  was  advised  of  the  fact  that  said  persons 
were  unlawfidly  and  riotouriy  assembled,  and 
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that  they  were  engaged  in  riotous  conduct  end 
were  destroying  property  and  assaulting  res^ 
dents  of  Silver  Bow  county;  and  that  in  said 
riot  that  building  known  as  Miners'  Union  Halt 
in  Butte,  Silver  Bow  county,  Moot,  was  wreck- 
ed, and  the  furniture  and  other  property  con- 
tained therein  was  wron^nlly  and  unlawfully 
destroyed  at  the  liaiids  of  the  said  riotous  assem- 
bly ;  and  that  a  certain  safe,  belonging  to  Butte 
Miners'  Union  No.  1,  Western  SWeration  of 
Miners,  was  wrongfully  and  unlawfully  removed 
from  said  hall  to  the  outskirts  of  the  city  of 
Butte  in  Silver  Bow  county,  Mont,  In  the  pres- 
ence of  said  Tim  Drlscoll,  while  acting  as  liiet- 
iff,  and  was  wrongfully  and  unlawfully,  at  the 
bands  of  said  riotous  assembly,  broken  ti^jen 
by  ezplosivea,  and  the  contents  thereof,  const et- 
ing  of  money  to  the  amount  of  over  $1,000,  and 
other  valuable' property,  were  feloniously  stolen 
and  carried  away  by  persons  constituting  a  part 
of  said  riotous  assembly ;  and  that  though  said 
riotous  assembly  continued  In  the  acts  above 
mentioned  for  a  period  of  more  than  dght 
hours,  the  said  Tim  Driscoll  did  not  go  amoug 
the  persoDB  assembled,  or  as  near  them  as  pos- 
sible, and  command  them,  in  the  name  of  the 
state,  to  immediate^  disperse,  nor  did  he  make 
any  arrests,  or  offer  ahy  pbj'vical  reslstanee  to 
the  said  acts  of  said  riotous  assembly,  herein- 
before mentioned." 

"(7)  That  on  the  28d  day  of  June,  1914, 
latye  numbers  of  persons,  many  of  tium  bearing 
arma,  were  unlawfully  and  riotoody  assembled 
on  Main  street  wlthm  the  limits  of  the  city  of 
Butte.  Silver  Bow  county,  Mont,  and  that  the 
said  Tim  Driscoll  at  said  timo  was  advised  of 
the  fact  that  said  persons  were  unlawfully  and 
riotously  assembled,  and  that  they  were  engaged 
In  riotous  conduct,  destroying  property,  dis- 
charging firearms  and  ezploeives,  and  commit- 
ting robbery,  and  that  In  said  riot  and  as  a 
result  thereof,  one  man,  to  wit  Ernest  J.  Noy, 
was  shot  and  Icilled  and  two  others  were  wound- 
ed, and  that  the  buildiog  known  as  the  Butte 
Miners'  Union  Hall,  and  other  property  In  the 
neighborhood  of  said  hall  and  within  said 
coun^  of  Silver  Bow,  was  wrongfully  and  un- 
lawfully destroyed  by  explosives  at  the  hands 
of  said  riotous  assembly,  and  that  though  the 
said  Tim  Driscoll,  as  sheriff  of  Silver  Bow  coun- 
ty, Mont,  was  advised  of  said  riotous  assembly 
and  their  conduct  a*  hereinbefore  set  forth, 
he,  the  said  Tim  Driscoll,  did  not  go  among  the 
persona  assembled,  or  as  near  them  as  possi- 
ble, and  command  them,  in  the  name  of  the 
state,  to  immediately  disperse,  asd  did  not 
arrest  or  apprehend  any  of  the  parties  partici- 
pating in  said  riots  or  robbery,  although  the 
said  riotous  and  unlawful  acts  continued  during 
a  period  of  more  than  five  hours. 

"(8)  That  on  the  27th  day  of  August  1914, 
in  the  city  of  Butte,  said  county  of  Silver  Bow, 
a  large  number  of  persona,  armed  and  un- 
armed, were  unlawfully  and  riotously  assem- 
bled in  said  county  of  Silver  Bow  aforesaid, 
and  that  certain  persons,  so  unlawfully  and 
riotously  assembled,  did  then  and  there  by  force 
seize,  take  and  have  in  their  custody  Pat  Tow- 
ey,  Martin  Harkins,  and  Martin  Glackin  and 
many  other  persona,  all  residents  of  the  cAtj 
of  Butte,  in  the  county  of  Silver  Bow,  state 
of  Montana;  that  the  said  persons  did  then 
and  there,  by  force  and  violence,  unlawfully 
and  wrongfully  detain  said  persons  and  require 
them  to  march  through  the  streets  of  the  said 
city  of  Butte  to  a  vacant  lot  within  the  limits 
■  of  said  ci^,  and  near  the  center  of  said  city 
of  Butte,  and  then  and  there  forcibly,  unlaw- 
fully, and  wrongfully  hold  and  detain  said  per- 
sons, snd  did  then  and  there  conduct  pobbdy. 
and  in  the  presence  of  said  sheriff,  an  alleged 
trial  of  said  persons  before  the  members  of 
the  Butte  Mine  Workers'  Union  and  other  per- 
sons, so  unlawfully  and  riotously  asBembled, 
and  did  then  and  there.  In  the  presence  of  said 
Tim  l>riscoU,  foroibly,  violently,-  vrongfnlly, 
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and  Dolawfally  eaut  the  waSA  Fat  Tomr,  Mar- 
tin HarUnB,  and  B&rtln  Glackin  to  b«  kid- 
napped, driven  and  deported  from  the  city  ot 
Butte,  and  did  dien  and  there  adviae  and  re- 
quire the  said  Towey,  Uarkins,  and  tilacbln 
never  again  to  return  to  the  citr  of  Batte,  and 
state  that  if  they  did  'they  would  get  the  rope,' 
meaning  thereby  that  they  would  be  baDged; 
that  though  the  said  Tim  DriscoII,  as  sheriff 
of  said  Suver  Bow  coun^i  Mont.,  was  then 
and  there,  and  ever  since  has  been,  advised  of 
said  unlawful  and  riotooa  assembly  last  men- 
tioned, and  was  presMit  at  said  time  when  the 
said  Towey,  Harkins  and  Glacktn  were  being 
unlawfully  held  and  detained,  he,  the  said  Tim 
Driacoll,  failed,  neglected,  and  refused  to  per- 
form his  official  duty  aa  sheriff,  and  he  failed, 
neglected,  and  refused  to  rescue  the  said  Towey, 
Uarldns,  and  Olackin.  or  to  take  any  action 
whatsoever  in  their  behalf,  or  to  make  any  ar- 
rests on  acconnt  of  their  unlawful  detention, 
and  the  said  Tim  Driscoll  failed,  neglected,  and 
refused  to  go  among  said  persons  assembled,  or 
as  near  them  as  possible,  or  to  command  them, 
in  the  name  of  the  state,  to  immediately  dis- 
perse, and  that  he  baa,  ever  since  the  said 
27th  day  of  Angost,  1914,  failed,  neglected,  and 
refused  to  cause  the  arrest  and  punishment  of 
any  of  the  persras  engaged  In  such  unlawful 
oondnet** 

"(10)  That  on  or  about  the  29th  day  of  Au- 
gust, 1914,  Informations  were  filed  in  the  dis- 
trict conn  of  the  Second  judicial  district  of 
the  state  of  Montana,  charging  Michari  McDon- 
ald, J.  £!.  Bradley,  Joe  Shannon,  Jaaea  CSiap- 
man,  and  William  O'Brien  with  a  felony,  to 
wit,  kidnapping;  that  on  said  date  bench  war- 
rants for  the  arrest  of  the  said  Michael  Mc- 
Donald, J.  B.  Bradley,  Joe  Shannon,  James 
Chapman,  and  William  O'Bricm  were  duly  i»- 
sued  by  the  judge  of  said  court  and  placed  In 
the  hands  of  said  Tim  Driscoll,  as  aacb  sher- 
iff, for  service;  that  the  eala  Tim  Driscoll 
failed  and  neglected  to  serve  said  warrants,  or 
any  of  them,  or  to  arrest  tlie  said  Michaal  Mo- 
Donald,  J.  £j.  Bradley,  Joe  Shannon,  James 
Chapman,  and  William  O'Brien,  or  dther  of 
them,  each  and  all  of  wUch  persona  were,  at 
the  time  of  the  receipt  of  ssid  warcaiits  by  aaid 
sheriff,  and  for  several  days  .thereafter,  openly 
about  the  streets  and  other  public  places  in 
the  city  of  Butte,  and  their  whereabouts  known 
to  said  sheriff,  and  though  the  said  Michael 
McDonald  did  openly  and  publicly,  at  a  mass 
meeting  in  the  streets  of  the  clt^  of  Butte, 
Silver  Bow  county,  Mont.,  defy  the  said  aherift 
to  arrest  him,  and  openly  declared  that  he 
would  kill  the  fint  man  who  laid  hands  on  him 
to  place  him  under  arrest;  that  the  said  Tim 
DnscoU  though  full;  advised  of  the  conduct 
and  actions  of  the  said  Michael  McDonald, 
above  mentioned,  dM  not  arrest  or  attempt  to 
arrest  or  cause  the  arrest  of  the  said  Michad 
McDonald." 

[31  To  each  of  the  foregoing  paragraphe 
special  and  particular  objections  are  made, 
the  gweral  character  of  which  may  be  Ulns- 
trated  by  those  addressed  to  paragraiOi  0: 
It  iB  aliened  that  this  iMiragTaph  is  value' 
less  because  "the  material  allegations  which 
our  statute  says  go  to  make  a  riot  are  not 
set  forth";  because  "complainants  merely 
allege  that  the  safe  was  wrongfally  and  un- 
lawfully broken  open  by  explosives,  which  is 
not  an  allc^tion  of  any  crime  having  been 
committed,  but  Is  consonant  with  law  and 
order  bo  far  as  criminal  Intent  Is  concern- 
ed"; because  It  Is  not  alleged  that  the  ap* 
pellant  "bad  opportunity  after  being  advised, 
to  present  himself  at  the  scene  of  trouble 
and  dtber  qn^  the  dl8tnrt>ance  and  com* 


pel  the  crowd  to  disperse  or  •  •  •  that 
be  had  the  t^yslcal  power  to  qnell  the  riot- 
ous assembly" ;  and  because  It  ia  not  alleged 
that  the  appellant  had  knowledge  of  the  fact 
that  property  was  being  stolen  by  the  per- 
sons eonstltntUig  part  of  the  riotous  assem- 
bly, or  that  he  was  present  thereat  or  had 
the  physical  power  to  prevoit  It  Ttieae 
crltidsms  are  unavailing.  Our  statute  de- 
•fines  riot  to  be  "any  use  of  force  or  violence, 
disturbing  the  public  peace,  or  any  threats 
to  use  force  or  violence,  if  accompanied  by 
immediate  power  of  execution,  by  two  or 
more  persons  acting  together,  and  without 
authority  of  law."  Rev.  Codes.  {  8065.  If 
we  grant  that  In  charging  the  sheriff  with  a 
neglect  of  his  dnty  to  suppress  a  riot  or  to 
arrest  rioters,  the  existence  of  the  riot  can- 
not be  averred  in  general  terms,  but  that  the 
constituents  thereof  mast  be  set  forth,  It 
does  not  follow  that  this  must  be  done  In  the 
language  of  the  statute.  If  the  facts  are  al- 
leged which  show  the  existence  of  a  riot,  It 
Is  enough,  and  it  would  he  ridiculous  to  say 
that  the  existence  of  a  riot  Is  not  alleged 
when  it  Is  spedflcally  stated  that  "large  num- 
bers of  persons,  many  of  them  bearing  arms, 
were  unlawfully  and  riotously  assembled  on 
the  principal  streets  of  the  dty  of  Butte, 
*  *  *  destroying  property  and  assaulting 
residentn.**  So,  too,  the  fact  that  in  the 
course  of  such  a  riot  other  specfflc  crimes 
were  committed  Is  iocldeotal.  It  In  no  wise 
affects  the  dnty  of  the  sheriff  to  suppress  the 
riot  &i^d  failure  to  describe  such  crimes  with 
the  particularity  requisite  in  an  indictment 
or  Information  against  the  perpetrators  there- 
of rannot  be  of  vital  consequence  to  this  ac- 
cnsatlon. 

[4]  A  riot  existing  to  the  knowledge  of  the 
sheriff,  It  becomes  his  duty  to  suppress  It 
(Rev.  Codes,  S  3010) ;  he  must  command  the 
rioters  to  disperse  (Bev.  Codes,  8  8962);  be 
must  arrest  tfiem  If  they  do  not  disperse; 
and  for  that  purpose  he  may  command  the 
aid  of  all  persons  present  or  within  the 
countT  (Rev.  Codes,  |  8968).  Tbe  duty  thus 
Imposed  la  absolute  and  to  cbaige  that  the 
riotous  assembly  occurred  with  the  knowledge 
of  the  aberiff;  tbat  it  continued  for  eight 
hours;  that  it  was  accompanied  by  dlsoi^er 
az^  dBBtvactiiaa  ot  im^wly ;  that  It  was  not 
di^prased;  tbat  partidpants  tber^  were 
not  arrested;  and  Uiat  no  physical  resist- 
anoe  was  offered  to  its  acts— la  to  diarge 
offldal  ddinqnency  upon  the  part  of  that  of- 
ficer ;  and  any  drcnmstances  there  might  be 
tending  to  justify-  or  excuse  bis  conduct  are 
matters  of  defense  which  need  not  be  an- 
ticipated in  tbe  accusation.  Such,  in  princi- 
ple at  least,  ts  the  effect  of  tbe  following 
cases:  State  ex  Bowe  r.  District  Court, 
supra ;  State  ex  leL  Ryan  v.  Board  ot  Alder- 
men, 45  Mont  188,  122  Pac.  669 ;  People  ex 
reL  Baklns  v.  Roosevelt  et  aL,  16  App.  Dir. 
364,  44  N.  X.  Supp.  lOOS ;  Coffey  r.  Superior 
Court;  147  OaL  620.  82  Paa  76;  Moultoa  t. 
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ScnUy.  m  Ue;  428,  80  AtL  QU;  Sooogale 
T.  Sweet.  124  Htch.  811,  82  N.  W.  1061. 

[I]  The  same  general  considerations  are 
applicable  to  tbe  objeedons  made  to  paia- 
gnphB  7  and  a  As  to  paragrapb  10,  it  la 
spedflcally  urged  that  no  dnty  devolved 
on  the  Bherlfl  to  serve  the  bench  warranta, 
becanBe  It  la  alleged  that  tbey  wore  Issued 
by  the  Judge  of  the  district  court  Instead  ot 
by  the  clerk.  Xhis  la  clearlj  a  verbal  mis-, 
prlalon.  Fnnn  tbB  whole  paragraph  U  la 
fairly  dedudble  that  the  bench  warrants 
were  issued  out  of  the  court  in  the  regular 
way  upon  tbe  order  of  tbe  Judge,  and  that 
It  was  the  duty  of  the  sheriff  to  serve  them. 
But  even  If  we  grant  this  paragraph  to  be 
valueless,  enough  remains  In  the  accusation 
to  justify  the  putting  of  the  appellant  upon 
UstriaL 

2.  The  district  court  adjudged  the  appel- 
lant to  be  guilty,  specifically  finding  the  al- 
legations of  paragraphs  6,  7,  8,  and  10  to  have 
been  sustained  by  the  evidoice  beytmd  a  rea- 
sonable doubt  We  need  not  enter  into  a  dis- 
cussion of  this  evidence.  Suffice  it  to  say 
that  we  have  read  it  all,  and  it  Justifies  the 
court's  conclusions.  Neither  cowardice  nor 
self-interest  on  the  jtart  of  the  appellant  are 
shown;  but  there  Is  shown  such  a  degree 
of  Inadequacy,  such  a  lack  of  preparation, 
such  an  Indisposition  to  resort  to  any  effec- 
tive means  for  the  discbarge  of  his  obvious 
duty  in  the  premises  as  to  amount  to  official 
incompetency  and  neglect 

[I]  Complaint  is  made  that  the  trial  court 
heard  Incompetent  evidence.  Whether  the 
testimony  referred  to  was  incompetent  or 
not  we  are  not  required  to  decide.  Tbe  pre- 
sumption la  that  if  It  was  incompetent,  the 
trial  court  who  heard  the  case  without  a 
Jury,  eliminated  such  testimony  from  Its 
consideration.  BHnlen  v.  Heinze,  28  Mont 
548,  73  Pac.  123 ;  Lane  T.  Bailey,  29  Mont 
548,  556,  75  Pac  Ifil. 

The  judgment  and  order  appealed  from  are 
affirmed. 

Affirmed. 

BRANTLT,  0.  X,  concurs.  HOLLOWAT, 
J.,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  In  the  foregoing  dedsloa 


KIMES  V.  NOBTRERN  PAO.  R.  00.  et  aL 
(No.  3402.) 

(Supreme  Court  of  Montana.    Nov.  10,  1914.) 

1,  Limitation  of  Actionb  (8  39*)— Running 
OF  Statutes— Actions  Rblating  to  Land. 
Where  plaintiff  entered  on  public  land  be- 
fore the  location  of  the  Northern  Pacific  Rail- 
road, but  his  pre-emption  etatement  was  refus- 
ed by  the  laud  office  on  the  theory  that  the  land 
was  included  in  the  railroad  grant,  and  plain- 
tiff acquiesced  fn  such  ruling,  except  for  ver- 
bal assertions  of  title,  and,  though  a  patent  was 
granted  to  the  railroad  company  in  1896,  did 
not  until  I9II  institute  an  action  to  require  the 
company  and  its  grantees  to  hold  the  land  la 


trust  for  lilm,  he  Is  bamd  by  the  five-year  limi- 
tation imposed  by  Rev.  Codes,  {  6451. 

[Ed.  Note.— For  other  cas^  see  Umitation  of 
Actions,  Gent  Dig.  U  172ri90-2U;  Dec.  Dig. 
I  89.*] 

2.  TausTS  (S  S65*)—A8SEBnon— Laches. 

In  such  case  plaintlfTs  laches  bar  him  from 
asserting  his  rights,  independent  of  any  statu- 
tory limitation,  for  a  party  cannot  sit  by  idle 
for  many  years,  as  In  this  case,  while  <^lierB  ex- 
pend  money,  and,  after  property  haa  become  val- 
uable,  daim  it  , 

[Ed.  Note.— For  other  cases,  see  Traats,  Cent 
Dig.  H  B6S-073;  Dea  Dig.  |  866.*] 

Appeal  from  District  Coort,  Ctuter  Comt- 
ty;  Sydney  Sanner,  Judge. 

Action  by  John  Kimes  against  tbe  North- 
ern Pacific  Railroad  Company,  a  corpora- 
tion, and  others.  From  a  judgment  for  de- 
fendants and  an  order  denying  a  new  trial, 
plaintiff  appeals.  Affirmed. 

G.  W.  Myers,  of  Miles  City,  for  appellant 
Grafton  Blason,  of  St  Paul,  Minn.,  and  Loud, 
CoUlns,  Campbell,  Wood  &  Leavltt,  of  Miles 
City,  tm  respondents. 

HOLLOWAT,  J.  TblB  snlt  was  instltated 
to  secure  a  deoee  adjudging  the  def^idants 
to  be  trustees,  and  to  hold  in  trust  for  tlie 
use  and  benefit  of  the  plaintUT,  tl^  S. 
S.  H  %  of  section  27,  township  8  north,  range 
47  east  adjoining  the  corporate  limits  of 
MUes  City  In  Custer  oonnty,  Mont 

Tbe  contention  of  the  plaintiff  la  that,  at 
the  time  the  Northern  Padflc  Railroad  ^ow 
Railway)  Company  filed  the  map  showing  the 
definite  location  of  the  route  of  its  road  un- 
der the  Northern  Pa(^c  land  grant  of  July 
2, 1864  (IS  Stat  at  Large.  36S,  e.  217).  be  was 
a  bcma  Me  settler  upon  the  land  in  question, 
qnalifled  to  enter  the  same  nnder  the  public 
land  laws  of  tbe  United  States,  and  had  ten- 
dered for  filing  his  pre-emption  declaratory 
statement  which  was  erroneously  refnaed 
by  tbe  load  land  officials ;  that  he  was  tliere- 
by  wrongfully  deprived  of  his  lil^  to  secure 
such  land;  that  the  patent  thereafter  Is- 
sued to  the  railway  company  was  wrongfully 
issued ;  and  that  he  Is  now  entitled  to  have 
the  legal  title  conveyed  to  him  by  the  rail- 
way company  and  Its  grantees.  The  defend- 
jants'  Joint  answer  is  in  effect  a  general  de- 
nial, and  also  pteads  laches  and  the  bar  of 
certain  statutes  of  limitations.  Hie  trial 
court  made  elabonlte  findings,  7,  9,  10,  and 
12  of  which  are  to  the  effect  that  from  1884 
to  1910  plaintiff  did  not  cultivate  or  improve, 
or  maintain  any  inclosure  vtt  the  laud,  nor 
did  lie  assert  any  dominion  over  it,  except  by 
word  of  mouth  and  by  herding  cattle  upon 
It  in  common  with  other  vwsfla,  and  that  fw 
more  than  ten  years  prior  to  the  commence- 
ment of  this  suit  he  was  not  in  posseralon  of 
any  part  of  it;  that  defendants  Evans  and 
Daly  are  bona  fide  purchasers  of  certain 
portions  oC  the  land  in  controversy,  witti- 
out  notice  of  any  claim  by  plalntiflP;  that 
since  1002  certain  other  portions  of  the  land 
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haTe  been  In  the  actoal  posacaalon  of  W.  B. 
Jordan,  who  held  the  legal  title  thereto  and 
maintained  Inclosure  thereof;  and  that  the 
lands  have  greatly  Increased  In  value.  From 
these  facta  the  court  condaded  that  plain- 
tiff's il^^  If  any  he  ever  bad,  was  barred 
by  his  laches,  and  a  decree  followed  accord- 
ingly. Plaintiff  has  appealed  from  the  de- 
cree and  from  an  order  denying  him  a  new 
trial 

[1]  Ganoemlng  land  cmteaced  in  odd-oum- 
bered  eecttcms  within  the  exterior  limits  of 
the  Northern  Padflc  grant,  outain  qoaationB 
hare  been  definitely  determined  by  the  act  of 
July  2,  1864,  Itaelf,  and  the  ooostmctlon  plac- 
ed thereon  by  the  StvmM  Oonrt  in  Ndaon 
T.  Northern  Fac.  By.  Oo^  188  U.  B.  106^  28 
Sop.  Ct  30Q.  47  li.  Bd.  400,  and  nnmeroiis 
other  caaeo.  Bnt  the  qaeadwa  presented  by 
this  reottfd  Is  not  what  ili^t  plaintiff  migbt 
have  asserted  in  1881,  bnt  rather  what  was 
the  utatne  of  his  claim  in  1911,  wban  this 
solt  was  lastitatod!  The  flndiniea  made  by 
the  trial  court  are  not  only  fully  sustained 
by  the  record,  bnt  the  evidence  Justiflea  the 
additional  *>i<Myig  that,  dorlss  all.  the  yean 
intervening  between  1884  and  1910.  plaintiff, 
without  protest,  stood  by  and  saw  this  land 
pordiased  and  Inqiroved  by  Innocent  parttes, 
without  notice  of  his  dalm,  during  a  pezlod 
when  the  market  value  Increased  a  hundred- 
fold or  UMze.  Plaintiff  may  have  been  most 
unfortunate  in  his  selection  of  counsel  to 
pxosecnte  liis  claim,  but  the  mle  of  law  Is 
too  well  settled  now  to  admit  of  Its  snspoi- 
slon  to  meet  the  exigencies  of  -an  isolated 
case,  that  mere  verbal  assertion  of  title  to 
real  estate,  by  <me  who  is  not  In  possession, 
will  not  prevent  the  running  of  the  statute 
of  limitatl<au.  Lochey  v.  (3ty  of  Boseman, 
42  Mont.  887,  113  Pac.  286.  Patent  to  this 
land  issued  to  the  Northern  Pacific  Railway 
Company  on  January  15,  1806.  This  action 
was  not  commenced  untU  iSll,  and,  in  our 
opinion,  plaintiff's  right  was  barred  by  the 
provision  of  section  6451.  Bevised  Codes. 
Mantle  v.  Specnlator  BL  Cio.,  27  Mont  47S» 
71  Pa&  667. 

[2]  But  a  conclusion  different  from  the 
one  reached  by  the  trial  court  was  out  of  the 
qaestlou.  At  the  time  plaintiff  tendered  for 
filing  his  pre-emption  declaratory  statement, 
the  market  value  of  this  land  was  about  $2.- 
60  per  acre.  Thirty  years  elapsed  before  he 
took  any  serious  steps  looking  to  the  en- 
forcement of  his  claim,  and  during  that  time 
the  value  had  Increased  a  hundredfold  or 
more,  innocent  third  parties  without  any  no- 
tice of  his  claim  had  purchased  portloos,  ex- 
pended their  time  and  means  In  Improving 
the  same  and  In  establishing  their  homes. 
To  permit  plaintiff  to  alt  idly  by  without 
making  protest  during  all  these  years  while 
the  changes  indicated  were  belz^E  effected, 
and  now  at  this  late  date  to  come  In  and  as- 
sert  his  claim,  dlstKMsess  the  present  ovm* 
ers,  and  appropriate  the  ttnlts  of  their  In- 


dustry to  his  own  use,  would  be  unconscion- 
able. It  la  one  of  the  maxims  of  the  law 
that  "equity  aids  the  vigilant,  not  those  who 
slumber  on  their  rights."  Section  6105,  Rev. 
Codes. 

In  Kavanaugh  v.  Flavin,  35  MonL  133,  88 
Pac.  764t  this  court  quoted  with  approval 
from  Hammond  v.  Hopkins,  148  U.  S.  224, 
12  Sup.  Ct  418,  36  L.  Ed.  134,  the  foUowlng: 

"No  rule  of  law  ia  better  settled  than  tliat  a 
court  of  ejjuJty  will  not  aid  a  party  whose  ap- 
plication is  destitute  of  conscience,  good  faith, 
and  reasonable  diUsence,  but  will  discoarage 
stale  demands,  for  the  peace  of  society,  by  re- 
fusing to  Interfere  where  there  have  been  grots 
laches  in  prosecuting  rights,  or  irtiere  long  ao* 
quiescence  in  the  assertion  of  adverss  rights  has 
occurred." 

To  the  same  effect  are  8trel(dier  v.  Mar- 
ray,  86  Mont  46,  02  Pac.  SO,  and  Mantle  v. 
Speculator  M.  Ca,  above. 

In  the  absence  of  any  excuse  for  his  fail- 
ure to  assert  his  claim  at  an  earlier  date,  the 
conclusion  of  the  trial  oonrt  lhat  plaintiff's 
cause  of  action  was  barred  his  la<±eB  is 
clearly  correct 

The  Judgmoit  and  order  are  afflzmed. 

Afflmied. 

BBANTLY,  O.  J.,  concurs.  8ANNBB,  J., 
being  disqualified,  takes  no  part  In  the  fote- 
going  decision. 


PENTZ  V,  CORSCADDHN.   (No.  8422J 
(Snpreme  Court  of  Montana.   Nov.  16,  1914.) 

1.  JuDGusnT  (S  270*)— NncnsnT  von  Eirm- 

— "OUDIB." 

An  order  snstalning  a  desmrxer  to  tiie  com** 
plaint  and  directing  the  dtasiiaHtl  of  the  ac- 
tion, where  no  juogment  was  entered  hot  a 
mere  minate  entry  ef  the  order,  is  not  a  judg- 
ment: Bev.  Codes.  {  '6710,  deanlng  a  'judg- 
ment'' as  a  final  determination  of  the  nKhts 
of  the  parties,  and  section  71^  defining  an  or- 
der" as  a  direction  by  a  court  entered  in  writing 
and  not  included  in  a  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §1  501-503 ;  DecTDig.  S  270.* 

For  otlier  definitions,  see  Words  and  Pbraaee, 
First  and  Second  Series,  Judgment;  Order.] 

2.  Afpkai.  and  ExaoB  ({  102*)— Obokbs  Ap- 
PBALABLK— What  aub. 

An  order  sustaining  a  demurrer  to  the 
complaint  and  directing  dismissal  of  the  action 
is  not  an  ap|;)ealable  order  within  Bev.  Codes. 
§  700&  definmg  what  orders  appeals  may  be 
taken  from  where  no  judgment  has  been  entered 
thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  668-698;  Dec  Dig.  S  102.*] 

Appeal  from  District  Court,  BaTsIU  Coun- 
ty; R.  Lee  McCuUocb,  Judge. 

Action  by  Percy  Paits  against  George  Gor- 
scadden.  From  an  order  sustaining  a  demur- 
rer to  the  complaint  and  dlrecthig  dismissal 
of  the  action,  plaintiff  appeals.  Dismissed. 

Ota.  T.  Baggs,  of  Btevensvllle,  for  appel- 
lant 

HOLLOWAT,  J.  [1,2]  Plaintiff  In  the 
court  below  has  attempted  to  appeal  from  an 
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order  snstalnlng  s  demnrrer  to  his  complaint 
and  directing  tbe  dismissal  of  his  action. 
There  was  not  any  judgment  entered,  but 
only  a  minute  entry  of  the  order.  The  order 
Is  not  a  judgment  (Rev.  Codes,  8S  6710.  7139; 
State  ex  rel.  Allen  v.  Hawkins,  33  Mont.  177, 
82  Paa  952;  Llsker  v.  O'Rourke,  28  Mont 
129,  72  Pac.  416,  755;  Butte  &  B.  C.  M.  Co.  v. 
Montana  Ore  Pur.  Co.,  27  Mont  152,  69  Pac. 
714),  neither  is  it  <me  of  the  enumerated  or- 
ders from  which  an  appeal  can  be  taken  (sec- 
tion 7098,  B«T.  Codes),  and  Qierefore  this 
court  is  without  Jnrls^cUcm  to  consider  the 
appeal. 

The  pretmded  anteal  Is  dlBmissed. 
BBAMTLT,  C  J.,  and  BAHNSR,  3^  COnCDT. 


PRITDBNTIAL  SECURITIES  00.  r.  THBUB 

FORKS,  H.  &  M.  V.  B.  OOi   (N&  8444.) 
(Supreme  Court  of  Montana.    Nor.  9,  1914.) 

1.  RlCEITEBS  (S  1*)— ApPIOIKTHBNT  OT  RE- 
CEIVEB— NaTDRK  of  ReMXDT— "BXTftAOKDI- 
RABT  RXUBDT." 

Receivership  is  an  "extraordinary  remedy," 
never  to  be  allowed,  except  when  necessary. 

[Ed.  Note.— For  other  eases,  see  BeoelTen, 
Cent  Dig.  1 1;  Dea  IHg.  |T*] 

2.  GOKPOUTZONS  (I  fH^*)— FBAirCHiaB— FOB- 
PEITOBE  OF  FBANCHISE, 

A  conMration  is  sot  dissolved,  nor  is  Its 
franchise  forfeited,  by  the  occorrence  of  a  cause 
of  disBcdntion  or  forfeiture. 

[Ed.  Note.-— For  oilier  cases,  see  Corporations, 
Cent  Dig.  H  2416-2419;  Dec.  Dig.  |  m*] 

8.  COBFDKATIONS    (S  ^564*)— Rbobevebs— Ap- 

POINTUENT—O  BOUNDS. 

Under  Rev.  Codes,  g  6698,  subd.  6.  provid- 
ing that  a  receiver  may  be  appointed  by  the 
court  in  which  an  action  is  pending,  when  a  cor- 
poration has  been  dissolved  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited 
its  corporate  rights,  it  is  improper  to  appoint  a 
receiver  of  a  corporation  merely  because  of  in- 
solvency,  even  though  acts  have  occurred  which 
were  ground  for  the  forfeiture  of  its  franchise, 
where  the  franchise  has  not  been  forfeited  by 
appropriate  proceedings. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  2220;  Dec.  Dig.  8  554.*] 

4. '  GOBPOBATIORB  (S  558 *)~RECBIVXB8— AP- 
POINTMENT—NeCESSITT  . 

Where  a  corporation  had  property  in  excess 
of  $10,000  subject  to  attachment,  plaintiff  is 
not  entitled  to  demand  the  appointment  of  a  re- 
ceiver merely  because  large  portions  of  the  cor- 
poration's other  property  were  subject  to  liens 
and  it  was  insolvent 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  IS  2201-2216:  Dec.  Dig.  «  $53.*] 

5.  COBFOBAHONB  ({  563*)  —  iNDEBTEDmCSS  — 
T^UST  B*UND  ThXOBT. 

The  trust  fund  doctrine  does  not  prevail  in 
Montana,  and  a  creditor  of  a  corporation  cannot 
justify  tiie  appointment  of  a  receiver  of  an  in- 
solvent corporation  on  the  ground  that  such 
proceeding  would  preserve  its  property  for  the 
benefit  of  all  creditors. 

[Ed.  Not&r-For  other  oases,  see  Corporations, 
Cent  Dig.  U  2201-2216;  DecDlg.  f  558.*] 

Appeal   from   District   Court,  Gallatin 
County ;  Benjamin  B.  Law,  Judge. 
Aedon  by  tbe  Prudoitlal  Secnrittes  Onn- 


pany,  a  corporation,  against  the  Three  Forks, 
Helena  ft  Madison  Valley  Railroad  C<»npa- 
ny.  From  an  order  appointing  a  lecelTer, 
defendant  appeals.  Order  reversed. 

Hartman  ft  Hartman,  of  Btoemaii,  tor  ap- 
pellant B.  W.  Wnlleawaber,  of  Three  Votka, 
and  John  A.  Looe,  of  Bowman,  for  reapond- 
eot 

SANNEB,  J.  Wltfaont  notloe  aaA  before 
service  at  KunminiB  tbe  oonrt  below  appoint- 
ed a  reo^ver  fbr  tbe  properties  of  tbe  ap- 
pellant upon  a  cranplaliit  of  the  reeirandait, 
filed  on  Norembw  !»  1A18,  nnrlrlinr  a  money 
judgment  in  tbe  sum  of  |2,2SlJi4,  being  the 
principal  sum  and  protest  fee  of  an  unpaid 
cbet^  As  special  grounds  for  tbe  appoint- 
ment of  a  reoetrer  it  Is  alleged  that  tbe  ap* 
pellant  was  incorporated  on  March  20, 1912, 
for  the  purpose  of  constmctlng  and  operat- 
ing a  line  of  railway  between  Helena  and 
polute  In  tbe  tiaUatin  vall^;  tbat  tt  pvo- 
cnred  rights  of  way  and  has  graded  a  por- 
tion of  its  roadbed,  but  has  failed  to  com- 
plete IS  miles  of  any  part  of  its  line,  or  any 
branch  or  extension  tiieieot  and  baa  tor- 
felted  Its  corp<Hate  rii^its ;  tbat  it  la  Insol- 
vent and  has  no  propoty,  aare  tbe  rlgfit 
of  way  and  partially  oonstmcted  roadbed 
abore  menttooed,  and  some  <Aoe  flxtvres.  all 
of  the  value  of  $40,000;  tbat  It  U  Indebted 
to  various  perscms  to  an  aggregate  anunutt 
exceeding  such  value,  and  Is  unable  to  com- 
plete its  roadbed  or  kew  tbe  same  in  mmlr, 
and  the  same  is  being  damaged  by  tbe  ele- 
ments and  by  nse  of  a  part  thereof  as  a 
wagon  roadway ;  tbat  tbe  aKiellant  "allowed 
the  A.  B.  Bomett  Company,  a  creditor  of 
defendant,  to  file  a  lien  upon  said  rigtit  of 
way  and  roadbed  on  the  2d  day  of  October, 
1912.  to  aecnre  tbe  sum  of  $27,461.06, 
*  *  *  and  on  the  28tb  day  of  October, 
1912,  allowed  one  G.  T.  Morris  to  file  a 
mechani(^B  lien  upon  said  property  for  the 
sum  of  $360.40."  which  liens  have  not  been 
paid  or  satiafl^;  tbat  new  Indebtedness  Is 
being  constantly  created,  "thereby  tending  to 
diTnlniah  the  fund  out  of  whlch  tbe  plaintiff 
and  other  creditors  can  recover  the  indebted- 
ness due  from  defendant,  and,  if  allowed  to 
c(mtinue  to  do  so,  said  property  and  fund 
will  be  greatly  Impaired,  a  large  portion 
thereof  lost  to  Qie  creditors  *  •  *  and 
materially  injured;  and  that  there  is  im- 
mediate danger  of  the  same  by  reason  of 
all  tbe  facts  herein  set  forth."  Within  20 
days  after  service  of  summons  the  appellant 
filed  a  demurrer  to  tbe  complaint,  and  a  mo- 
tion to  strike  therefrom  all  the  allegations 
made  in  support  of  the  prayer  for  a  receiver, 
and  at  the  same  time  moved  the  court  upon 
several  grounds  to  vacate  tbe  order  appoint- 
ing the  receiver.  Tlie  demurrer  and  motion 
to  strike  were  overruled.  XJpoa  tbe  hearing 
of  the  motion  to  vacate  the  reoeivershlt),  tbe 
court  over  an>ellattt's  objeedon,  permitted 
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raqwodent  to  file  two  certain  afUdaTits  u 
In  Bopport  of  tbe  reoeiTenblp.  and  later  en- 
tered an  brder  denying  the  motion  to  vacate. 
Tbe  tnmat  aKieal  Is  from  tliat  order. 

[1-S]  Tbe  principal  anwtUm  preaented  la 
wbetber  a  soffident  sbowlng  vaa  made  to 
warrant  tbe  rec^verahlp.  The  respondent 
contends  tbat  a  sufiteient  flhowlns  was  made 
under  the  prorlsUwa  of  section  0688,  snbd.  5, 
Revised  Codes.  Tboee  provisions  are  as  fol- 
lows: 

"A  reefer  ms7  be  appointed  hj  the  oowt  fan 
which  an  action  Is  pending,  or  bj  the  judge 
thereof:  *  *  *  6.  In  ca^  when  a  corpora- 
tion baa  bem  dissolved,  or  is  insolvent,  or  in  im- 
mineiit  danger  of  Iniolveaoy,  or  bas  torfdtsd  Its 
corporate  xigbte." 

Tbis  section  Is  to  be  read,  of  course,  In 
connection  with  the  recognized  principle  that 
recelTersbip  Is  an  extraordinary  remedyt 
never  to  be  allowed,  except  upon  a  showing 
tbst  It  Is  necessary.  Berryman  v.  Billings 
Mnt.  Heating  Co.,  44  Mont.  617,  623,  121 
Pac.  280;  Brown  v.  Brb-Haiper-Bigney  Co. 
et  ftL,  48  Mont  17,  27,  188  Faa  681.  No 
Bocb  showing  is  made  by  mei«  Insolroicy 
(Berryman  v.  BilUngs  Mut  Heating  Co.,  sa- 
pra;  ForseU  v.  Pittsburg  ft  Mont.  C(Hiper 
Coi,  42  Mont  412,  US  Pac.  479) ;  nor,  by  a 
parity  of  reasoning,  because  tbe  conduct  of 
the  oorpomtlon  has  beeoo  socb  tbat  Its  cor^ 
porate  rights  are  subject  to  forfeiture.  The 
complaint  It  Is  true,  alleges  tbat  tbe  ap- 
pellant bas  forfeited  Its  rights  by  failure  to 
complete  the  requlfllte  portions  of  its  line; 
but  this  amounts  to  no  more  than  tbe  aver- 
ment of  a  CMidltlon  upon  which  a  forfeiture 
might  be  bad.  Tbat  a  corporation  does  not 
cease  to  exist,  that  lbs  corporate  rights  are 
not  foFfeited  automatically  from  the  occur- 
rence of  a  cause  of' dissolution  or  forftiture, 
has  been  declared  by  tbis  ooart  on  several 
occasions.  Cans  v.  Switzer,  9  Mont  408, 
24  Pac  18 ;  Dally  v.  Marshall,  47  Mont  877, 
133  Pac  681;  Barnes  v.  Smith,  48  Mont 
300r  137  Pac  541. 

[4]  Moreover,  the  rule  that  a  receivership 
Is  never  to  be  allowed,  except  upon  a  show- 
ing of  necessity,  excludes  snch  allowance 
where  the  party  bas,  or  may  have,  an  at- 
tachment or  an  execution.  Berryman  v.  Bill- 
ings Mut  Heating  Co.,  supra,  ForseU  v. 
Plttsbnrg  &.  Mont  Copper  Co.,  supra.  Ap- 
parently this  was  realized  by  the  pleader, 
and  tbe  effect  sought  to  be  avoided  by  al- 
leglng  the  Bennett  and  Morris  liens;  but 
tbe  property  in  questi<m  -^a  alleged  to  be 
worth  $40,000,  and.  assuming  the  Bennett 
and  Morris  liens  to  be  enforceable,  there 
still  remains,  for  the  satisfaction  of  re- 
spondent's claim  for  less  tban  ¥2.600,  a  mar- 
gin of  over  $10,000;  and  a  receiver  conid 
do  no  more  for  the  protection  of  respondent, 
In  the  Ibce  of  those  liens,  than  the  respond- 
wt  could  do  for  Itself.  If,  on  the  other 
band,  the  Bennett  and  Morris  Hens  are  not 
enfbiceable — as  appears  to  be  the  case,  since 


no  suits  are  alleged  to  have  been  brought  upon 
them,  although  more  flum  a  year  elapaed 
between  ttieir  flllogandthaeommenoemvitof 
this  action— then  the  respondent  Is  In  atlll 
better  position  to  protect  Itself,  pending  tbe 
anit,  without  a  zeoelTer. 

[I]  Hie  contention  is  earnestly  made,  how- 
ever, that  It  was  the  right  and  duty  of  re- 
spondent to  seek  the  reoelvosblp  as  a  meas- 
nre  to  protect  itself  and  other  creditors,  be- 
cause the  property  of  a  corporatism  la  a  trust 
fond  for  the  benefit  of  aU  tlie  Gredltora,  no 
one  of  which  Is  permitted  to  secure  a  prefU^ 
ence.  tTpon  the  face  itf  the  cmnplalnt  it  Is 
clearly  indicated  that  respondent  acted  only 
for  Itadf ;  and  It  Is  not  true  tiiat  any  ob- 
llgaticsi  rested  upon  It  to  consider  either 
tbe  Interests  of  ajveOant  or  those  of  other 
creditors  The  tmbt  fund  doctidne,  as  in- 
Toked  by  counsel.  Is  not  the  law  of  this  ju- 
risdiction. Amea  ft  Frost  t.  Heslet,  10  Mont 
188,  47  Pac  806,  ei  Am.  8t  Rep.  486. 

It  Is  not  necMsary  to  determine  whether 
error  was  ccHnmltted  by  file  court  In  receiv- 
ing and  ffonsMftring  tbe  affidavits  presented 
on  the  beatlnft  because  flieee  affldaviti  did 
not  and  could  not  avoid  the  fact  that  re- 
spondent bad  an  adequate  xvmedy  at  law. 
Tbls  being  true,  tiie  receiverahip  was  unan- 
tiiojrlzed,  and  the  order  appealed  from  must 
be  reversed.   So  ordered. 

Beveised. 


BBAMTLT,  a 
concur. 


and  HOLLOWAT.  J., 


STATB  es  tel.  CPLBBBTSOK  FBBBY  00. 
V.  DISTEICT  COURT  OF  TWHLFTH  JU- 
DICIAL DIST.  IN  AND  FOB  SHBBIDAN 
COUNTX  et  aL  (No.  8644.) 

(Supreme  Court  of  Montana.   Nor.  18,  1914.) 

1.  Mandahus  (I  BO*)— Scops  of  Rbhxdt— 
Oleab  Ligai.  Duty. 

Id  view  of  Bev.  Codes,  {  7214,  providing 
that  mandamus  may  issue  to  compel  the  per- 
formance of  an  act  which  the  law  soecially  en- 
joins as  an  official  duty,  the  writ  will  only  com- 
pel tike  performance  of  a  clear  logal  daty;  and 
where  relator's  notice  of  intention  to  move  for 
a  new  trial  was  properly  stricken,  or  where,  K 
improperly  stricken,  its  reinstatement  would  be 
useless,  mandamus  will  not  Issue  to  compel  re- 
instatement 

[Ed.  Note.— For  other  cases,  see  MandamnSi 
Cent  Dig.  S  97;  Deo.  Dig.  f  50.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mandamus.] 

2.  New  Tbial  (|  7*)  —  "lasoa  or  Fact"  — 

STA113TK8. 

Bev.  Codes,  |  6703,  defines  a  "new  trial" 
as  a  re-ezamination  of  an  issue  of  fact  after 
trial  and  decision  by  a  jury  or  the  court;  sec- 
tion 6723  declares  that  an  issue  of  fact  arises 
upon  a  denial  in  tiie  answer  of  a  material  alle- 
gatitm  of  the  comjilaint  or  In  the  reply  of  a 
material  allegation  in  the  answer;  and  sections 
6719.  6762,  relating  to  entry  of  judgment  by 
default  and  to  tbe  waiver  of  a  trial  by  jury, 
upon  failure  of  answer  or  reply  in  actions  of 
tort,  allow  the  court  to  order  tibe  damages  to  be 
asseiased  by  tbe  jury.    HM  that,  while  "issue 
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of  fact"  includes  even  tsgne  of  fsct,  whether 
arising  upon  formal  pleadings  or  opoo  motion, 
yet  as  used  in  audi  provisions,  it  refers  only 
to  iBsuefl  of  fact  raised  by  formal  pleadings,  and 
hence  where  plaintiff,  in  an  action  of  tort  for 
damages,  was  defaulted  by  failure  to  reply,  and 
there  was  judgment  for  defendant  on  the  ver- 
dict, on  his  counterclaim  plaintiff's  motion  to 
reinstate  his  notice  of  intent  to  move  for  a  new 
trial  conld  not  be  granted,  since  there  was  no 
issue  of  fact  presented  hy  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  18;  Dec  Dig.  j!  7.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Issue  of  Fact;  New 
Trial.] 

Mandamna  by  the  State  of  Montana,  on 
the  relation  of  the  Culbertsou  Ferry  Com- 
pany, against  the  District  Couri:  of  the 
Twelfth  Judicial  District  of  State  of  Mon- 
tana In  and  for  the  Couaty  of  Sheridan  and 
Frank  N.  Utter,  one  o£  the  Judges  thereof. 
Dismissed. 

R.  0.  X^iDlce,  of  Sidney,  and  Walsh,  Nolan 
&  ScalloD,  of  Helena,  for  relator.  Frank  M. 
Oatlln,  of  Culbertson,  and  Norris,  Eurd  & 
McKellar,  of  Glasgow,  for  respondenta 

SANNEB,  J.  Mandamus.  The  petition 
avers  the  fcdlowlng  facts:  The  relator,  a 
ferry  company,  flled  Its  complaint  in  the 
district  court  of  Sheridan  county,  seeking  to 
recover  from  one  H.  G.  Hlnz  $500  damages 
for  ttie  allied  cutting  of  Its  ferry  cable  and 
to  procure  a  decree  enjoining  him  from  inter- 
fteing  with  it  In  the  use  and  operation  of 
a  public  ferry  near  Culbertson.  Hlnz  an- 
swered, Joining  issue  and  pleading  a  counter- 
claim in  damages  to  the  amount  of  $1,000 
for  trespass  by  the  relator  in  occupying  cer- 
tain of  his  lands  without  bis  permission  for 
Its  f^rry  equipment  and  approaches.  The 
relator  did  not  reply,  and,  after  the  time 
for  filing  a  reply  had  passed,  Hlnz  moved 
for  Judgment  The  default  of  relator  for 
failure  to  reply  was  entered  by  the  clerk, 
and  thereafter  the  cause  "came  on  regularly 
for  trial"  before  the  court  sitting  with  a 
Jury,  u^n  the  amount  of  damages  sustained 
by  Hlnz  under  the  allegatlcms  of  bis  counter- 
claim.  A  verdict  for  $900  was  rendered, 
and  Judgment  was  entered  accordingly. 
Thereafter  the  relator  served  and  filed  Its 
notice  of  intention  to  move  for  a  new  trial, 
which,  upon  motion  of  Hlnz,  was  stricken 
from  the  flies.  The  peremptory  writ  of 
mandate  of  this  court  Is  now  sought  to  com- 
pel the  district  court  to  reinstate  the  notice 
of  intention  and  thereafter  to  proceed  as  may 
be  proper. 

[1]  It  is  elementary  law  that  the  writ  of 
mandate  will  not  Issue  to  compel  the  doing  of 
an  idle  or  useless  thing  (13  Ency.  Fl.  &  Pr. 
493;  26  Cyc.  147).  but  only  to  compel  the 
performance  of  a  clear  legal  duty  (Rev. 
Codes,  I  7214 ;  State  ex  rel.  Donlan  v.  Com- 
missioners, etc,  49  Mont   ,  143  Pac.  984). 

If,  tberefore,  the  relator's  notice  of  intention 
was  properly  stricken,  or  if,  though  improp- 


erly strkkoi.  Its  reinstatement  wonlfl  be  use- 
less, tiie  relator  cannot  bare  relief  In  t±dfl 
proceedliu;. 

That  the  oonnterdalm  was  snffldent  and 
required  a  reply  la  not  deided.  HiIs  being 
so,  tiie  Tefl|>ondent  contends  that  tiie  ruling 
complained  of  was  proper,  and  that  flie  res- 
toration Qt  the  paper  to  the  flies  would  be 
useless,  for  several  reasons,  among  them  tiila: 
That  a  moticm  for  new  trial  does  not  lie  be- 
cfi,uBe  the  allegations  of  the  counterclaim 
stood  admitted  by  f  allnre  to  reply,  and  tbere 
was  no  Issue  of  fact  to  be  tried  or  i^ried. 
The  relator,  on  tbe  other  hand,  In^ts  thal^ 
aa  to  the  amount  of  rewondenf  s  damages^ 
tbere  was  an  Issue  to  be  tried;  tbat  at  tbe 
hearing  the  relator,  as  well  aa  the  leapand- 
ent,  appeared  by  oonnsel;  tbat  Um  relator 
claimed  and  was  aocorded  tbe  rlgbt  to  cross- 
eTamine  tbe  witziesaes  produced  on  behaU 
of  Bins;  tbat  witneaaea  were  sworn  and  tes- 
tlfled  for  the  relator;  that  the  Jury  were 
instructed  by  tbe  court  and  addreeaed  by 
counsel  tcs  both  parties;  and  that  proceed- 
ings BO  conducted  are  a  trial,  fiie  ranlts  of 
which  are  subject  to  review  on  motion  for 
a  new  trial 

[2]  Tbe  solution  of  tbe  inoblem  thus  pze- 
sented  dep^ds,  not  so  much  upon  what  was 
done  at  the  hearing,  as  upon  what  was  re- 
quired to  be  done.  A  new  trial  is  the  re- 
examination tut  an  Issue  of  fact  (Rev.  Codes. 
{  8708);  and  unless  tbere  was  an  Issue  of 
fact  to  be  tried,  and  wbicii  may  now  be  re- 
examined, neither  tbe  iMUtlclpatlon  of  re- 
lator In  the  proceedings,  nor  the  unnecessair 
formality  wUh  which  th^  were  clothed,  can 
be  dedaive.  What  an  'issue  of  fact"  is, 
and  how  It  nnut  be  raised  to  be  the  subject 
of  a  retrial,  are  thus  settled  by  our  Code  and 
by  tbe  decisions  of  this  court: 

"An  issue  of  fact  arises:  *  •  *  (1)  Upon 
a  denial,  contained  in  the  answer,  of  a  material 
allegation  of  tbe  complaint;  or  upon  an  alle- 
gation, contained  in  the  answer,  that  the  defend- 
ant has  not  sufiicient  knowledge  or  information 
to  fom  a  belief,  with  respect  to  a  material  al- 
legation of  tbe  complaint  (2)  Upon  a  similar 
denial  or  allegation,  contained  in  the  reply,  with 
respect  to  a  material  allegation  of  the  answer. 

•  *  ♦  "  Hev.  Codes,  i  6728 ;  Code  Qv.  Proa 
1895,  S  1033. 

"A  new  trial  is  a  re-ezamination  of  an  Issue 
of  fact  •  ♦  •  Hie  expression  'issue  of  fact,' 
used  in  its  broader  sense,  would  include  every 
issue  of  fact,  whether  arialiig  upon  formal 
pleadings  or  upon  a  motion.  As  nsed  here,  how- 
ever, it  refers  only  to  issues  of  fact  raised  by 
formal  pleadings,  as  defined  In  section  1033  of 
the  Code  Ot  CivU  Procedure."  State  ex  reL 
Heinse  v.  District  Court,  38  Mont.  227,  72  Fa& 
613. 

"While  the  provisions  of  the  Codes  relative  to 
new  trials  and  appeals  apply  generally  to  pro- 
bate proceedings  (Rev.  Codes,  I  7712),  contro- 
verues  which  do  not  arise  upon  written  plead- 
inira  authorized  or  required  by  statute  do  not 
fall  within  them,  because  a  'new  trial'  is  a  re- 
ezamiaation  of  an  issue  of  fact  in  tbe  same 
court  after  a  trial  and  decision  by  a  jury  or 
court,  or  by  referees.    Rev.  Codes,  |  6*^3. 

*  *  *  As  was  pointed  out  in  State  ex  reL 
Heinze  v.  District  Court,  supra,  the  expree- 
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lion  1m»  of  Cact^  •  •  «  nfen  to  an  issue 
ariains  upon  formal  pleadingB  onl;."  In  re 
AntOBioU's  Estate,  42  Mont  219,  111  Pac.  1033. 

Ill  aid  of  Its  general  contentloii,  and  in 
aroldance  of  the  apparent  effect  of  the  fore- 
gotn;  expressions,  tlie  relator  insists  that,  in 
an  action  ex  delicto,  tbe  amonnt  of  damage 
claimed  la  not  a  material  all^tlcm ;  that  de- 
&nlt  In  such  an  action  does  not  admit  the 
amount  of  damages,  bnt  has  tbe  effect  of  an 
interlocatory  Judgment  only,  leaving  the 
amount  of  damages  to  be  determined  by  the 
proof;  that  in  the  aasessment  of  damages 
the  party  in  defanlt  "may  appear  and  demand 
a  trial  by  a  jury;  that  he  may  cross-exam- 
ine the  witnesses  called  by  tbe  plaintlfC;  Uiat 
be  may  call  other  witnesses  and  prove  any 
matter  which  pn^erly  goes  to  extenuate  or 
mitigate  the  damages;  that  he  may  prove  all 
tbe  fbcts  and  circumstances  relaUng  to  any 
Immediate  provocation,  which.  In  Judgment 
ft  the  law,  tends  to  mitigate  damages;  that 
be  may  require  the  court  to  give  to  the  Jury 
pn^r  instructions  as  to  the  measure  and 
extent  of  damages ;  tliat  he  may  by  himself 
and  conntel  ai^e  the  question  of  damages; 
tbat  he  niay  move  for  a  new  trial;  and  that 
be  may  reserve  by  bill  of  exceptions  any  ques- 
tion affecting  tbe  assessment  of  damagea" 
Tbese  pn^radtlons,  collected  from  Bilggs  et 
aL  T.  Sn^ban  et  at,  4S  Ind.  14,  Are  claimed 
to  bave  rapport  in  Loeb  v.  Kunak,  1  Mont 
US;  but  a  consideration  of  both  cases  will 
establlsb,  we  think,  that  they  do  not  enforce 
tbe  possibility  of  a  new  trial,  under  the  coa- 
diticns  atated.  Id  this  Jurisdiction  new 
trials  are  purely  statutory  (Ogle  v.  Potter, 
24  Mont  601,  62  Pac.  020;  State  v.  District 
Court.  29  Mont  176,  74  Pac.  414;  Vreeland 
r.  Edens,  86  -Mont.  418,  88)  Paci  735 ;  Canning 
T.  Piled,  48  Mont  600,  180  Pac.  448) ;  and 
whoi  we  say  that  a  new  trial  lies  for  the 
reexamination  of  an  Issue  of  fact  created  in 
tbe  manner  prescribed  by  section  6728,  Re- 
Tiaed  Codes,  we  say  that  it  lies  under  no 
otber  circumstances  whatever.  Now,  tbe 
Indiana  decision  above  cdted  expressly  holds 
an  allegation  of  the  amonnt  of  unliquidated 
damages  to  be  not  traversable;  no  admission 
follows  from  &Uura  to  dmy  it,  because  no 
Issue  can  arise  from  its  denial.  Tbe  same 
point  Is  thus  elaborated  in  Lo^  v.  fTamnk;, 
capra: 

"Is  it  DecesBary  to  state,  as  one  of  tbe  facts 
constituting  &  cause  of  ac^n,  tbe  amonnt  of 
damages  sustained?  If  so,  then,  under  the 
Code,  aboald  the  complaint  fall  to  set  forth  the 
amount  of  damages  sustained,  a  general  de- 
murrer  to  the  complaint  •  •  ♦  would  be 
mtained.  Such  practice,  *  •  •  we  hold, 
would  Dot  be  correct  If  a  complaint  sets  forth 
ncta  showing  that  a  party  has  been  injured, 
the  law  presumes  tbat  be  has  been  damatced  to 
KHne  extent  If  he  does  not  specify  tbe  amount 
of  damages  sustained,  he  will  be  entitled  to  nom- 
inal damaices.  A  party  need  not  allege  what 
tbe  law  implies.  If  the  amount  of  damages  or 
the  debt  claimed  was  a  material  averment,  tlien 
an  answer  traversing  this  allegation  would 
raise  a  material  issue.  Yet  it  has  been  held  re- 
peatedly, since  tbe  adoption  of  tbe  Code,  tbat 
■uch  a  traverse  raised  no  material  iBBUe." 
144  P.-U 


See,  also.  Woods  v.  Berry,  7  Mont  201, 
14  Pac;  758. 

We  are  unable  to  see  how  the  re-examlna- 
tlon  of  an  Issue  of  fact  raised  by  the  plead- 
ings can  occur  when  there  is  not  and  cannot 
be  s  uch  issue 

It  Is  quite  tme  that  In  actions  ex  delicto, 
where  the  defendant  has  failed  to  answer  or 
the  i^alntlff  to  reply,  the  court  "may  order 
tbe  damages  to  be  assessed  by  a  Jury"  (Rev. 
Codes,  H  8710,  0762);  but  whatever  may  be 
the  nature  or  underlying  theory  of  such  a 
proceeding,  it  Is  clearly  not  the  trial  of  an 
issue  of  fiict  raised  by  the  pleadings.  In 
Yellowstone  B.  B.  Co.  v.  Brldger  Coal  Co., 
S4  Mont  646,  87  Paa  868.  U5  Am.  St  Rep. 
646.  0  Ann.  Caa.  470,  this  court  discussing  a 
O(mdemnat)on  proceeding,  held  the  rules  of 
practioe  touching  appearance  and  answer  to 
be  i^pplicable,  and  said: 

"Construing  these  provisions  together,  it  Is 
apparent  that  the  defendant  is  required  to  ap- 
[>ear  and  make  bis  defense  as  in  ordinary  ac- 
tions. And,  if  he  fails  to  appear  and  save  de- 
fault by  one  of  tbe  modes  provided,  be  has  no 
right  to  be  heard  in  tbe  subaequent  proceed- 
ings. This  is  BO,  notwithstanding  the  provi- 
sion of  section  2221,  Code  Civ.  Proc.  1895  (Rev. 
Codes,  S  7341),  which  requires  the  commissioners 
appointed  to  assess  tbe  damages,  to  bear  the  al- 
legationB  and  evidence  of  all  persons  interested. 
The  latter  provision  evidently  contemplates  cas- 
es where  tne  parties  defendant  are  not  in  de- 
fault, for  if  Qiey  must,  notwithstanding  their 
default,  b%  beard  bythe  commisaiODdrs,  tbey 
may  appeal  (section  2224;  Rev.  Codes,  {  7344), 
and  still  have  a  jury  trial  as  to  the  amount  of 
damages — a  situation  which,  in  view  of  the  pro- 
visions applicable  to  ordinary  actions,  would  be 
absurd," 

The  question  at  bar  is  thus  discussed  in 
Foley  V.  Foley,  120  Cal.  33,  62  Faa  122,  66 
Am.  St  Rep,  147: 

"As  to  the  ap])eals  from  tbe  orders  denying 
the  motions  of  defendants  for  n  new  trial,  they 
I  cannot  be  entertained.  A  motion  for  a  new 
trial  is  not  an  appropriate  proceeding  to  review 
the  action  of  tbe  court  in  giving  judgment  in  a 
case  where  there  has  been  no  trial  upon  issues 
of  fact.  Ha>'ne  on  New  Trial  and  Appeal,  S 
443:  Savings,  etc.,  Soc.  v.  Meeka,  66  Cal.  371 
[5  Pac  624];  Gregory  v.  Gregory,  102  Cal.  50 
[36  Pac,  304];  In  re  Ucldt,  98  CaL  053  [33 
I'ac.  549].  In  tbis  case  there  was  no  such  trial; 
the  judgment  being  by  default  against  both  de- 
feudants.  •  *  *  In  such  a  case  there  is  no 
otfice  to  be  subserved  by  a  new  trial.  A  new 
trial  ia  'a  re-examination  of  an  issue  of  fact' 
(Code  Civ.  Proc.  It  656);  and.  unless  such  an 
issue  has  been  raised  and  tried,  there  is  noth- 
ing which  can  be  reviewed  by  this  method. 
While  appellants  concede  this  to  be  the  law  in 
actions  other  than  for  divorce,  they  contend 
that  in  tbe  latter  class  of  cases  there  is  always 
of  necessity  a  trial  of  Issues  of  fact;  that  the 
law  raises  such  issues  whether  the  defendant 
answers  or  not  But  tbis  is  a  misapprehension 
of  the  effect  of  the  statute.  The  Code  does  pro- 
vide tbat  DO  divorce  can  he  granted  upon  the 
mere  default  of  the  defendant,  but  that  the 
court  shall  in  all  cases  'require  proof  of  the 
facts  alleged,'  before  granting  the  relief.  Civ. 
Code,  S  130,  But  the  effect  of  that  provision  is 
not  to  raise  issues  of  act,'  nor  to  constitute  tbe 
taking  of  proof  submitted  by  the  plaintiff  in 
cases  where  the  defendant  has  not  answered  a 
'trial,'  as  those  terma  are  used  in  the  provisions 
relating  to  new  trials.  Such  an  issue  arises 
only  where  a  material  averment  of  fact  is  made 
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on  the  one  ilde  and  Is  controverted  upon  the 
other  (Code  Civ.  Proc.  U  588,  690);  and  the 
're-examination'  provided  for  in  section  656  is 
wbere  there  has  been  a  trial  of  auch  an  iasae. 
The  provision  of  the  Civil  Code  merely  declares 
the  policy  of  the  law  to  be  that  in  divorce  cas- 
es, whether  the  defendant  suffer  default  oe  not, 
the  relief  Bhall  not  be  granted  until  the  facts 
upon  which  it  is  sought  are  established  by  proof. 
In  such  an  instance,  however,  as  in  any  other 
where  the  defendant  makes  default  and  sof- 
feni  judgment  upon  a  mere  ex  parte  showing, 
bis  remedy  in  seeking  relief  from  the  judgment 
is  under  section  473  of  the  Code  of  Civil  Pro- 
cedure, and  not  by  motion .  for  a  new  trial. 
Hayne  on  New  Trial  and  Appeal,  i  8,  and  eas- 
es above  cited."  ^ 

To  the  same  general  effect,  see  1  Spelling 
on  New  Txlal  ft  Appellate  Procednre.  %  844; 
Yoonger  t.  Hoore,  8  CaL  App.  287,  96  Paa 
1093;  Cradcel  t.  Orackd.  17  CaL  App.  000, 
121  FaCL  296;  Booker  t.  Brace,  171  Ind.  80, 
86  N.  E.  361;  Biglesberger  t.  BaUer,  102 
Ky.  608.  44  8.  W.  118;  Hart  Lomber  Co.  t. 
Bticker,  17  Wash.  600,  60  Pac.  4S6. 

Since  there  is  no  IsErae  of  tact  presented  by 
the  iHeadlngs  to  be  re-examined,  there  can  be 
no  new  trial;  and,  since  there  can  be  no  new 
trial,  the  court  is  under  no  legal  dutr  to  re- 
store rotor's  notice  of  Intmtion,  because  it 
can  serve  no  purpoee  in  the  flies.  State  ex 
rel.  Hdnze  t.  District  Court,  supra,  28  Mont 
at  page  236,  72  Pac.  613.  The  proceedings 
are  therefore  dismissed  at  the  cost  of  rdar 
tor. 

IMemlssed. 

BBANTLY,  a  J.,  and  HOLLOWAT,  J., 
onicar. 


STATB  «E  TtL  ROWB  T.  ESHOB.  County 
Clerk.    (Now  3668.) 

(Supreme  Court  of  Montana.   Nov.  17,  JMA^ 

1.  WoBDs  AND  Phrases— "TTimi..'* 

"Until"  is  a  word  of  limitation,  used  ordi- 
narily to  restrict  that  which  precedes  to  what 
immediately  follows  it,  and  its  office  is  to  fix 
some  point  of  time  or  some  event  upon  the  ar- 
rinU  or  occurrence  of  which  what  precedes  will 
cease  to  exist. 

[Ed.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  UntiL] 

2.  EixcnoNS  (I  29*)— "GENBaAi.  Bubcison** 
—"Special  EiicxiON." 

Under  Bev.  Codes,  |  450,  providing  that 
there  must  be  held  throu^out  the  state  on  the 
first  Tuesday  after  the  first  Monday  in  Novem- 
ber in  1894,  and  every  second  year  thereafter, 
an  election  to  be  known  as  the  general  election, 
and  section  451,  providing  that  special  elec- 
tions are  such  as  are  held  to  supply  vacancies 
in  any  office,  and  are  held  at  such  times  as  may 
bo  desif^Qated  by  the  proper  officer  or  authority, 
and  that  the  board  of  county  commissioners 
may  call  a  special  election  at  any  time,  for  the 
purpose  of  submitting  to  the  qualified  electors 
a  proposition  to  raise  money  for  any  public 
Improvement  desired  to  he  made  in  the  county, 
a  "general  election"  is  one  held  for  the  elec- 
tion of  officers  throughout  the  state,  while  a 
"special  election"  is  one  held  to  supply  a  vacan- 
cy In  a  public  office,  or  one  in  which  is  submit- 


ted to  the  electors  a  proposition  to  raise  money 

for  any  public  improvement 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  1 19 ;  Dec  Dig.  {  29.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  General  Election ;  Spe- 
cial Election.] 

3.  BLBcnoNs  (8  40*)- "Spkcial  Election"  to 
Fill  Vacancy- necewitt  or  Peoclama- 
noN  AND  Notice. 

Under  Rev.  Codes,  $  462.  requiring  the 
Governor,  at  least  60  days  before  a  general 
election  and  10  days  before  a  special  election, 
to  fill  a  vacancy  in  the  office  of^  state  senator, 
or  member  of  the  House  of  Bepresentatives,  to 
issue  au  election  proclamation,  section  453,  subd. 
1,  requiring  such  proclamation  to  contain  a 
statement  of  the  time  of  election  and  the  offices 
to  be  filled,  section  454,  providing  that  the 
board  of  county  commissioners  upon  the  receipt 
of  such  proclamation  may  cause  a  copy  to  be 
pttblisbed  in  some  newspaper  and  to  be  posted 
at  each  place  of  election,  and  section  45o,  pro- 
viding that  whenever  a  special  election  is  oi^ 
dered  by  the  board  of  county  commisaioacrs, 
they  must  issue  an  election  proclamation  con- 
taining the  statement  provided  for  in  subdivi- 
sion 1  of  section  453,  and  must  publish  and  post 
it  in  the  same  manner  as  procumations  issued 
by  the  Governor,  assoming  that  an  appointment 
by  the  board  of  county  oommissioners  to  fill  a 
vacan«r  in  the  office  of  sherilf  expired  on  the 
date  of  the  next  succeeding  general  election,  cre- 
ating a  vacancy  from  that  date  until  the  first 
Monday  in  January,  a  person  could  not,  at 
such  election,  be  validly  elected  to  fill  such 
vacancT  where  the  board  of  coun^  commission- 
ers had  not  proclaimed  a  special  election  to  fill 
the  vacancy,  or  given  notice  thereof  by  pub- 
lication and  posting,  and  the  printing  on  the  bal- 
lot for  use  at  the  general  election  of  the  names 
of  candidates  to  fiu  such  vacancy  would  be  en- 
Joined  ;  an  election  to  fill  a  vacancy  though  held 
at  the  same  time  as  the  general  election  being 
a  "special  election." 

_[Ed.  Note.— For  other  cases,  see  Elections. 
Cent  Dig.  a  33-85 ;  Dec.  Dig.  j  40.*] 

Original  proceeding  by  the  State,  on  rela- 
tion of  James  H.  Bowe  against  Dav«  K«hoe, 
as  county  clerk  and  recorder  of  tlie  county  ot 
Silver  Bow,  state  of  Montana,  for  an  In- 
junction.  Ii^nnctlon  granted. 

Henry  a  Smith,  of  Helena,  for  relator. 
Nolan  &  Donovan,  of  Butte,  for  respondent 

BRANTLT,  0.  J.  Original  application  for 
an  iniunctioii.  On  September  10,  1014,  Tim- 
othy DriscoU,  who  bad  theretofore  been  elect- 
ed to  the  office  of  sheriff  of  Silver  Bow  coun- 
ty for  the  re^lar  term  of  two  years  ending 
on  the  first  Monday  of  January,  1915.  was 
by  a  Judgment  of  the  district  court  of  that 
county  removed  from  office  on  the  ground 
that  lie  bad  been  guilty  of  n^ect  in  the  per- 
formance of  bis  official  duty.  On  October  6th 
it  was  brought  to  the  attention  of  the  board 
of  commissioners  of  the  county,  then  sitting 
in  regular  sessioD,  that  a  vacancy  e^dsted.in 
the  office.  Thereupon  the  board  made  an  or- 
der appointing  one  Jolm  Berkln  to  fill  the 
vacancy  until  bis  successor  eiiould  be  elected 
and  qualified.  Berkln  at  once  qualified  and 
entered  upon  the  performance  of  the  duties 
pertaining  to  the  office,  and  was  holding  the 
office  at  the  time  this  proceeding  was  instl- 
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rated.  On  October  ISth,  more  tbeai  20  days 
prior  to  the  general  election  to  be  helA  on 
NoTember  3d,  Joseph  P.  Nolan,  concelrlng 
tlut  Berktn's  tenure  of  office  would  end  on 
the  Any  of  the  election,  and  that  there  wonld 
exist  from  that  date  until  the  first  Monday 
in  January,  1915,  a  vacancy  to  be  filled  by 
tb«  electors  at  the  general  Section,  filed  with 
the  defendant  clerk  a  petition,  signed  by  the 
nnmber  of  electors  required  by  section  G24  of 
tbe  Eevlsed  Codes,  reciting  the  facts  required 
therein  to  be  stated,  nominating  himself  a 
candidate  for  election  to  succeed  BerUn.  On 
Qte  same  date  Berkln  filed  a  similar  petiti<m, 
naming  himself  as  candidate  tor  election  to 
flu  the  same  vacancy.  The  petitions  desig- 
nated both  Nolan  and  Berkln  as  independent 
candidates.  Both  are  qualified  to  hold  the 
tiSee.  Though  there  are  organlied  political 
parties  In  ^Iver  Bow  counly,  no  one  of  them 
tttempted  to  nominate  a  candidate,  for  the 
reason  that  the  date  for  holding  primaries 
had  passed  when  the  order  was  made  re- 
moving DrlacolL  The  board  of  commisslon- 
m  had  not,  at  the  time  the  petitions  were 
filed,  ordered,  nor  did  it  thereafter  ordet,  a 
ipecial  electlim  to  be  held  on  Norther  Sd 
to  flu  any  vacancy  in  the  office ;  nor  had  it 
then  made,  nor  did  It  thereafter  make,  proc> 
lamatlon  of  such  an  election,  nor  cause  notice 
thereof  to  be  given  by  publication  In  a  new8< 
paper  or  posting  notices  at  the  voting  places 
In  the  county.  When  the  time  arrived  at 
which  it  became  the  duty  of  the  clerk  to  pre- 
pare the  ballot  for  use  by  the  electors  on 
November  3d,  notwithstanding  no  apedal  else- 
tloD  had  been  ordered  or  proclaimed,  he  was 
proceeding  to  imt  upon  it  the  names  of  No- 
lan and  Berkin  as  independent  candidates, 
nieretipon  this  proceeding  was  brought  to  re- 
strain him  from  so  doing,  on  the  grounds:  <1) 
That  there  wonld  be  do  vacancy  to  be  filled 
for  the  time  intervoiliig  between  the  date  of 
tbe  electt<m  and  the  h^innlng  of  the  regular 
eosolng  term  on  the  first  Monday  in  Janu- 
ary, 1915,  because  Berkln  would  hold  under 
hlB  an>otntm«it,  until  that  date ;  and  (2)  that, 
tfaongh  Barfeln's  tenure  of  office  would  end 
on  Qie  day  of  tieetion,  tiie  clerk  was  not  au- 
thorized to  put  upon  the  ballot  the  name  of 
any  candidate  tor  election  to  fill  the  vacancy, 
because  the  board  bad  neither  ordered  nor 
proclaimed  m.  vpedal  election  to  be  held  for 
that  pnrpose.  Aftw  consideration  of  tbe  pro- 
visions of  law  applicable,  the  court  conclud- 
ed: (1)  niat  the  board  of  commissioners  was 
wUhoat  antiiortty  to  appirint  Barkiu  to  save 
beyond  the  date  of  the  regular  election,  be- 
canse  there  would  ooeur  a  tneuicy  In  the 
ofllee  to  be  filled  by  the  electors  at  a  special 
dectimi  regularly  ordered  and  proclaimed; 
and  (2)  that,  no  prodamatton  harli^  hem 
made  nor  notice  given  of  the  election,  the 
tierk  was  without  anthorl^  to  put  upon  the 
ballot  the  name  of  any  candidate  for  election 
to  ail  the  vacancy.  Aocordin^y  tbe  Injunc- 
tion was  ordered  to  Issue.  Because  of  tbe 
near  approach  of  the  date  of  election  ^nd  the 


pressure  of  other  business,  the  court  did  not 
have  time  to  state  in  writing  the  groands  for 
these  conclusions,  and  tor  this  reason  deliv- 
ery of  the  formal  opinion  was  deferred  until 

this  time. 

The  following  provlsiona  of  t3w  Oonstitu- 
tion  are  pertment: 

"Sec.  84.  VacandMi  in  tbe  office  of  Justice  of 
th»i  Supreme  Court,  or  judge  of  the  district 
court,  9r  clerk  of  the  Supreme  Court,  shall  be 
filled  by  appointment,  by  the  governor  of  the 
state,  and  vacancies  in  tbe  offices  of  county  at- 
toraeye,  clerk  of  the  dlntrict  coar(,  and  jnstlces 
of  the  peace,  shall  be  filled  by  appointment,  by 
the  board  of  county  commissioners  of  the  coun- 
ty where  such  vacancy  occurs.  A  person  ap- 
pointed to  fill  any  such  vacancy  shall  hold  his 
office  until  the  next  general  election  and  until 
his  successor  is  elected  and  qualified.  A  peivon 
elected  to  fill  a  vacancy  ^all  hold  office  until 
tbe  expiration  of  the  term  for  which  the  person 
he  ^cceeds  was  elected."    Article  8. 

"Sec  5.  Vacancies  In  all  county,  township  and 
precinct  offices,  except  that  of  county  commi»- 
sioners,  shall  be  filled  by  appointment  •  *  * 
and  the  appointee  shall  hold  his  office  until  the 
next  general  election."   Article  16. 

Section  2966  of  the  Beviapd  Codes  reads  as 

follows: 

"All  vacancies  In  county  and  township  offices, 
except  county  commissioners,  are  filled  by  ap- 
pointment made  by  the  county  commlsslonerfl. 
AppoiDteea  hold  ontil  the  vacancies  are  filled 
by  election." 

Section  1  of  i^ptor  6  of  the  Session  Laws 
of  1918,  after  providing  for  appointment  to 
fill  vacancies  in  the  office  of  county  commis- 
sloner,  declares: 

"And  any  county  office  that  is  filled  by  ap- 
pointment, the  appointee  shall  bold  office  until 
the  first  Monday  In  January  next  after  a  gen- 
eral election,  and  until  his  successor  is  elected 
and  qualified." 

The  first  Monday  in  Januai?  is  tiie  date  at 
which  the  term  of  all  ooun^  officers  dioaen 
by  the  electors  begins,  except  that  of  treas- 
urer. Const  art  16,  |  6,  Ord.  2,  {  9. 

It  will  be  noted  that  the  offices  <tf  cleifc  of 
the  district  court,  county  attorney,  and  Jus- 
tice of  the  peace  are  enumerated  unong  jn> 
dicial  offices,  and  are  to  be  ex<lttded  from 
the  enumeration  of  the  offices  referred  to 
In  section  B  of  article  16  of  the  Constitnticm, 
supra.  Though  a  vacancy  in  any  of  them 
must  be  filled  by  appointmait  by  tlie  board 
of  county  commlsaionerB,  ttie  tenure  of  the 
appointees  to  them  is  not  in  question  in  ttds 
case,  section  84,  article  8,  supra,  being  spe- 
dfically  applicable  to  them.  Bxcludlng  these 
from  the  list  of  county  officea,  section  5  of 
article  16^  supra,  refers  <mly  to  the  offices  of 
sheriff,  treasurer,  county  clerk,  assessor,  au- 
ditor, superintendent  of  common  schools, 
county  surveyor,  ommer,  and  public  admin* 
istrator. 

1.  Hie  provicdim  of  tiie  act  of  1913  was 
evidently  Intoidea  to  supplant  wholly  the 
provision  of  the  Code.  This  Is  apparent  from 
the  fact  that  while  under  the  latter  the  ap- 
pointee held  tmly  until  the  vacancy  could  be 
filled  by  election,  the  former  extends  the 
tenure  until  tiie  first  Monday  in  January  fol* 
lowing  the  date  of  the  general  election.  In 
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effect,  therefore.  It  declares  that  the  ap- 
pointee to  a  vacancy  Bliall  hold  until  the  ex- 
piration of  the  remainder  of  the  current 
term,  without  reference  to  when  the  vacancy 
occurs,  thus  precluding  the  idea  that  there 
may  ever  be  an  eiectlon  to  fill  a  vacancy  in 
a  county  office  of  the  class  referred  to  In 
section  5  of  article  16,  supra.  Doubtless,  the 
Legislature,  in  enacting  this  provision,  pro- 
ceeded upon  the  theory  that  the  words  of 
the  Constitution,  "until  the  next  general  elec- 
tion," ought  to  be  Ignored  as  wholly  without 
meaning,  or  must  be  construed  as  meaning, 
"until  the  person  elected  at  the  general  elec- 
tion for  the  ensuing  regular  term  of  two 
years  may  assume  the  office,"  or,  In  the  lan- 
ffuage  employed  by  it  In  the  act  of  1913,  su- 
pra, "until  the  first  Monday  In  January  next 
after  a  general  election."  In  State  ei  rel. 
McGowan  v.  Sedgwick,  46  Mont  187, 127  Pac 
94,  this  court  had  under  consideration  the 
question  whether  an  appointee  designated  by 
a  district  Judge  to  fill  a  vacancy  In  the  office 
of  county  commissioner  could  lawfully  hold 
for  the  remainder  of  the  term,  or  only  until 
the  next  general  election  after  his  appoint- 
ment. After  an  examination  of  all  the  pro- 
visions of  the  Constitution  on  the  subject  of 
vacancies  in  office  and  the  tenure  of  the  ap- 
pointees to  fill  them,  in  the  light  of  the  legis- 
lation on  the  subject  In  force  at  the  time  the 
Constitution  was  adopted,  the  conclusion  was 
reached  that  the  Constitution,  by  the  nse  of 
the  expression  "until  the  next  general  elec- 
tion," intended  to  adopt  and  enforce  the  rule 
that  the  choice  of  public  officers  shall  be  made 
by  the  people  by  election  whenever  convenient, 
and  that  appointees  to  office  ought  to  be  per- 
mitted only  in  exceptional  cases.  Hence  it 
followed  that  the  tenure  of  an  appointee  to  the 
office  of  county  commissioner  could  not  extend 
beyond  the  next  general  election,  even  though 
the  phrase  In  question,  expressly  limiting 
the  tenure  of  appointees  to  fill  vacancies  in 
the  o^ce  of  county  commissioner,  is  not 
found  in  the  section  of  the  Constitution  pro- 
viding for  the  appointment  Const  art  16, 
$  4.  After  farther  consideration  of  the  sub- 
ject, we  are  satisfied  that  the  conclusion 
reached  was  correct  and  that  It  is  deter- 
minative of  tliia  case.  Any  other  conclusion 
would  nullify  the  provision  entirely. 

[1]  In  the  interpretation  of  Constitutions 
the  cardinal  rule  to  be  observed  is  that  words 
are  presumed  to  have  been  employed  in  their 
natural,  ordinary  sense,  and  are  to  be  so 
taken  and  understood  unless  the  context  in 
«hfch  they  occur  requires  that  they  be  as- 
signed a  different  meaning,  or  other  provi- 
sions on  the  same  subject  limit  qualify,  or 
enlarge  their  scope.  Story's  Constitution,  S 
451.  There  la  nothing  in  the  context  in  which 
the  expresslm  in  question  appears  in  section 
6  of  article  16,  supra,  to  Indicate  ^at  the 
convention  Intoided  to  use  it  in  any  sense 
other  than  that  expressed  by  It  ns  the 
ordinary  person  would  understand  It  "Un- 
til" la  a  word  ct  llmltatioii,  used  ordiDaiUy 


to  restrict  that  which  precedes  to  what  Im- 
mediately follows  it  Its  office  is  to  fix  some 
point  of  time  or  some  event  upon  the  arrival 
or  occurrence  of  which  what  precedes  will 
cease  to  exist  Maginn  v.  Lancaster,  100  Mo. 
Ak).  U6,  73  S.  W.  368;  People  v.  Crissey,  91 
N.  Y.  616;  Oroco  v.  Hille,  66  Kan.  612,  72 
Paa  208;  Jones  v.  Sizemore,  117  Ey.  810,  70 
S.  W.  229,  25  Ey.  Law  Rep.  1957;  State  ex 
reL  Watson  v.  Oobb,  2  E:an.  32;  8  Words  and 
Phrases,  7217.  Therefore,  as  the  date  men- 
tioned by  which  the  tenure  of  the  a[»pointee 
Is  limited  is  that  fixed  by  law  for  the  holding 
of  the  general  election — that  la,  the  first  Tues- 
day after  the  first  Monday  in  November  of 
the  alternate  years,  beginning  with  the  year 
1894  (Rev.  Codes,  f  450)— such  tenure  must 
end  on  that  date.  So,  too,  the  ordinary  man 
on  the  street,  in  refetring  to  the  date  of  the 
general  election,  would  mean,  and  would  be 
understood  to  mean,  the  day  of  the  month  on 
which  the  electiim  bappou  to  oocnr,  and 
not  any  other  day. 

Upon  referring  to  the  provislcm  applicable 
to  state  executive  and  Judicial  offices,  It  wlU 
be  observed  that  the  appointee  to  a  vacancy 
in  any  of  them  holds  until  hia  successor  is 
elected  and  qualified.  Here  the  same  restric- 
tion is  Imposed  up<Hi  the  tenure,  tbongh  the 
date  to  wtiich  the  limit  extends  Is  not  definite- 
ly fixed.  That  the  length  of  tenure  In  case  of 
these  offices  is  left  indefinite  and  is  made 
dependent  somewhat  upon  the  disposition  of 
the  newly  elected  incumbent  to  assume  his 
duties  is  not  any  reason  why  the  tenure  of 
the  appointee  to  fill  a  vacancy  in  a  county 
office  eo  nomine,  should  be  held  to  be  other 
than  what  the  convention  declared  In  plain 
terms  it  shall  be.  It  Is  not  for  the  courts  to 
inquire  what  the  purpose  of  the  convention 
was  in  making  different  provisiona  for  these 
different  classes  of  offices,  and  by  a  process 
of  construction  undertake  to  declare  that  the 
convention  intended  to  convey  a  meaning 
which  its  words  do  not  express.  When  the 
courts  have  ascertained  what  the  convention 
said  and  Its  language  is  clear  and  unamblgu* 
ous  and  not  limited  or  qualified  In  meaning 
by  context  or  by  other  provisions  on  the 
same  subject  the  duty  to  interpret  does  not 
arise.  The  language  is  to  be  taken  to  mean 
what  it  says  and  nottiing  more,  even  though 
they  may  entertain  the  opinl<Hi  that  some 
other  provision  than  the  one  under  consideni- 
tion  would  have  been  wiser. 

Accordingly,  since  the  convention  declared 
that  one  appointed  to  fill  a  vacancy  In  a 
county  office  shall  hold  until  the  next  general 
election,  It  is  our  duty  to  so  declare.  It  was 
therefore  out  of  the  power  of  the  Legislature 
to  ignore  the  provision  In  question  and  pro- 
vide that  appointees  to  fill  vacancies  should 
hold  for  the  remainder  of  the  regular  term. 
Hence  it  follows  that  the  act  of  1913,  supra, 
is  invalid  because  it  undertakes  to  extend 
the  tenure  beyond  tlie  limit  fixed  by  the  Con- 
stitution. Mechem  on  Public  Officers,  |  3S& 
As  to  ,tbe  offloe  ot  coantf  treasurer,  it  la 
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wludly  InopOTEtlve;  becaose,  rince  tbe  term 
tbiB  office  begins  on  the  first  Monday  In 
Marcli,  to  appl;  the  statute  to  It  would  create 
an  iDterregnnm  for  the  two  montlis  following 
tbe  beginning  ol  the  regular  term  of  other 
offices.  In  enacting  It,  the  Legislature  evl- 
dentiy  entirely  oTerlooked  this  office. 

Tbe  provision  in  question  does  not  declare 
tbat  an  election  Bhall  be  held  to  fill  the 
vacancy  for  the  remainder  of  the  term.  It 
Is  silrait  on  this 'subject  There  Is  no  other 
provision  in  the  Gonstttntlon  on  the  subject. 
In  view  ot  the  express  limitation  of  the  ap- 
pointing power,  however,  and  the  evident 
purpose  that  appointment  to  office  should  be 
tbe  exception,  and  that  the  pe<vle  should 
elect  their  own  officers  whenever  convenient, 
it  Is'clear  that  the  convention  intended  that 
tbe  remainder  of  tbe  current  term  should 
be  provided  fOr  hy  election.  It  was  thus  left 
to  tbe  L^^lature  to  enact  the  measures  to 
carry  out  this  Intention.  This  it  has  under- 
taken to  do,  as  we  shall  hereafter  show.  It 
may  happen  that  if  tbe  officers  vested  with 
tbe  antbority  to  order  and  give  notice  of  an 
electloD  fall  In  tbelr  duty,  a  second  vacancy 
win  arise  npcm  tlie  occurrence  of  tbe  election. 
Also  a  vacancy  may  occur  by  death,  reslgna- 
tion,  or  rCTOval  from  office  after  election. 
The  convention  seems  to  tuive  overlooked 
these  contingencies;  but  certainly  no  one 
would  Insist  tbat  In  such  a  case  the  vacancy, 
wltbi  the  attendant  Inconvenience  to  the 
public,  must  continue  for  the  remainder  of 
the  current  term,  merely  because  one  ap- 
point^ to  fill  it  cannot  bold  until  a  general 
election  wltiiln  tbe  meaning  of  the  Constitu- 
tion. So,  too,  a  vacancy  may  occur  before 
tbe  election,  bat  within  a.  time  too  ^ort  to 
permit  an  Section  to  be  held.  Tbe  fact  that 
one  appointed  to  flU  the  office  would  have 
to  be  reappointed  after  tlie  election  is  no 
reason  why  the  vacancy  should  not  be  filled. 
Upon  the  bappenlng  ot  any  of  these  con- 
tlngmdes  it  wovld  be  the  manifest  duly  of 
the  board  ot  commisiAoners  to  fill  the  vacancy. 
Tbe  general  power  to  fill  vacancies  is  lodged 
in  the  board,  and  tboogh  sntih  power  is  al- 
ways to  be  nanwly  construed  (28  Gyc  1402), 
in  case  a  vacancy  la  not  q^edflcally  provided 
tot,  It  should  be  exercised  In  order  to  prevent 
an  interregnum  In  the  office  and  the  conse- 
quent slupeDStoik  ct  tbe  pid)llc  buBlnees.  And 
tboQgh  It  ma>  happen  that  the  proper  officer 
or  aattamltT  may  omit  to  call  an  election  or 
cannot  do  so  under  the  particular  emergency, 
nevertheless  tbe  board  need  not,  by  subse- 
qnent  neglect  or  nonactbm,'  penult  the  public 
btistauaa  to  be  anapended.  Upon  the  bainwai- 
Ing  of  cAtber  oontlngeney,  the  appointed  In- 
cTunbent,  as  temporary  locum  tenens,  must 
perform  tbe  dntlea  at  the  <)fflce  until  bis  sac- 
oeasor  has  qualified  CEtev.  Codes,  $  866;  State 
ex  reL  Kelll  v.  Page.  20  Mont  238,  SO  P&c 
71S),  80  tbat  on  Interregnum  can  never  bap- 
V&i  in  any  pnldlc  office. 

2.  In  Us  brl^  and  also  in  bis  oral  argn- 
Den^  counsel  fbr  the  relator  made  the  conten- 


tlim  ttiat  upon  the  assumption  that  tbe  elec- 
tors had  a  right  to  elect  a  successor  to  Berkln, 
they  could  not  lawfully  exercise  It  because  (It 
no  provision  has  been  made  by  the  Legisla- 
ture for  holding  a  special  election  to  fill 
a  vacancy  In  a  county  office,  and  <2)  because, 
assuming  that  such  provision  has  been  made, 
the  board  of  commissioners  failed  to  order 
and  proclaim  an  election.  Counsel  for  de- 
fendant contend  that,  since  the  Constitution 
authorizes  the  .electors  to  chooae  ttieir  officers 
at  a  time  designate  by  law,  they  were  en- 
titled to  select  Berkin's  successor  without  tbe 
formalities  of  a  proclamation  and  notice. 

[2,  3]  A  general  election  Is  one  held  for 
the  election  of  officers  throughout  the  state. 
Rev.  Codes,  {  460.  A  special  election  is  one 
held  to  supply  a  vacancy  in  a  public  office, 
or  one  In  which  is  submitted  to  tbe  electors 
a  proposition  to  raise  money  for  any  public 
improvement  Section  451.  A  general  elec- 
tion must  be  proclaimed  by  the  Governor  at 
least  60  days  before  tbe  date  fixed  by  law. 
A  special  electlcni  to  fill  a  vacancy  in  tbe 
office  of  state  senator  or  member  of  the 
House  of  B^tresentatiTes  must  be  pro^imed 
at  least  10  days  before  the  date  fixed  for  tbe 
election,  and  copies  of  the  proclamation 
traiumltted  to  the'  boards  of  commissioners 
of  the  several  counties.  Section  462.,  In 
either  case  tbe  proclamation  must  contain, 
nmoiv  other  things,  "a  statemoit  of  tbe  time 
of  election,  and  tbe  offices  to  be  filled."  Sec- 
tion 453,  snbd.  1.  Upon  the  recent  ot  such 
proclamation  the  board  may,  in  case  of  a 
general  or  Qtedal  Section,  cause  a  copy 
thereof  to  be  published  In  some  newspaper 
printed  in  the  county  and  posted  at  each 
place  of  election,  at  least  10  days  before  the 
date  ot  tbe  election.  In  case  of  a  special 
Section  to  fill  a  vacancy  In  the  office  of  state 
s^ator  or  member  at  tbe  Honse  of  Bepre- 
sentatlves,  the  board  may,  in  Its  dlscreticHi, 
cause  ttie  prodtamatlcm  to  be  puUlshed  or 
posted  as  above  stated,  except  It  need  not 
be  publUhed  or  posted  longer  than  6  days 
before  the  election.    Section  464. 

"Whenever  a  special  election  is  ordered  by  the  ^ 
board  of  county  commisBionerB,  they  mnet  issue  * 
an  election  proclamation,  contjuining  the  state- 
ment provided  for  in  subdivision  1  of  section 
4^,  and  must  pnbliah  and  post  it  in  the  same 
manner  as  proclamations  issued  by  tbe  Gov- 
ernor."  Section  466. 

When  all  these  provisions  are  read  togeth- 
er, the  condusion  seesis  necesau^  that  the 
ticslslature  Intended  that  special  elections  to 
fill  vacancies  In  rounty  offices  should  be  ivo- 
clalmed  and  notice  tberecHC  given  by  the 
board  of  county  commissioners.  Apparently 
proclamation  by  the  Governor  Is  necessary 
only  when  an  election  is  to  be  held  to  fill 
offices  for  tbe  regular  ensuing  term,  except 
to  fill  vacancies  In  the  offices  of  state  senator 
and  member  of  tbe  Honse  of  Representatives. 
This  Is  sufflestsd  by  tbe  tact  that  section 
462  does  not  impose  upon  the  Governor  the 
daty  to  call  an  election  to  fill  any  vacancy 
other  than  the  two  mentioned,  as  well  as  by 
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the  reflection  that  tbe  -GoTernor  la  not  pre- 
Bamed  to  know  what,  if  any,  vacancy  exists 
In  any  local  county  office.  S^tion  4SS  has 
no  reference  to  elections  held  for  raising 
money  for  pnblic  ImproTements  referred  to 
in  the  latter  part  of  section  451.  The  power 
conferred  In  this  behalf  Is  exerctded  under 
special  provisions  on  the  subject,  found  In 
the  part  of  the  Codes  relating  to  connty  gov- 
emment  Rev.  Codes,  |  293S  et  seq.  The 
section  can  have  no  meaning  unless  the  spe- 
cial elections  referred  to  are  to  fill  vacancies 
in  connty  offices.  By  reference  to  section  463 
to  ascertain  the  contents  of  tbe  proclamation 
which  the  board  must  Issue,  we  find  that  it 
must  contain  "a  statement  of  the  time  of  elec- 
tion, and  the  offices  to  be  filled" — matters 
wholly  foreign  to  a  purpose  to  raise  money. 
Taking  the  first  part  of  section  461,  together 
with  sections  453  and  465,  related  as  they 
evidently  are  by  the  subject-matter  with 
whldi  they  deal,  viz.,  vacancies  In  public  of- 
fice, and  bearing  in  mind  that  the  several 
boards  ,of  commissioners  are  presumed  to 
know  what  local  officers  are  to  be  elected, 
we  think  It  apparent  that  the  Legislature  in- 
tended to  confer  upon  them  the  power  to 
call  and  provide  for  the  holding  of  elections 
to  fill  vacancies  In  county  offices.  It  Is  true 
the  legislation  is  crude  and  does  not,  by  the 
most  appropriate  expressions,  confer  this 
power;  nevertheless  we  think  it  sufficiently 
confers  the  power  within  the  rule  that  these 
boards  have  only  such  powers  as  are  confer- 
red upon  them  by  the  Constitution  and  stat- 
utes granting  and  defining  tbelr  powers. 

If  it  be  conceded,  however,  that  these  pro- 
visions, because  of  their  Indeflnlteness  and 
lack  of  directness  of  statement,  fail  of  their 
evidmt  purpose  to  confer  the  power,  the  re- 
lator was  entitled  to  the  relief  sought  on  the 
ground  that,  though  the  people  are  entitled 
under  tbe  Constitution  to  elect  their  own 
officers,  they  cannot  exercise  this  right  ia 
the  absence  of  statutory  provisions  regulatr 
ing  the  mode  and  manner  of  holding  elec- 
tions. Sawyer  v.  Haydon,  1  Nev.  75 ;  People 
V.  Weller,  11  CaL  49,  70  Am.  Dec.  764; 
'People  T.  Budd,  114  Cal.  168,  46  Pac.  1060, 
S4  L.  B.  A.  46;  McCrary  on  Elections,  $  142. 

The  defendant,  therefore,  from  either  point 
of  view,  had  no  authority  to  put  upon  the 
ballot  the  names  of  any  candidates  other 
than  those  from  among  whom  the  electors 
were  to  choose  officers  for  the  regular  ensuing 
term  to  b^^  on  the  first  Monday  In  Janu- 
ary, 1915. 

There  Is  some  conflict  in  the  decisions  up- 
on the  question  whether  an  election  to  fill 
a  vacancy  is  valid  in  the  absence  of  notice 
by  the  proper  officer  or  authority.  Some 
courts  h<^d  that  where  the  Constitution  or 
the  statute  provides  that  a  vacancy  in  an 
office  must  be  filled  at  the  next  general  elec- 
tion, an  election  held  to  fill  such  vacancy  is 
TflUd  thougli  notice  has  not  been  given  to 
the  elfctora.  People  t.  Gowlee,  18  N.  T.  S68; 


People  V.  Hartwell,  12  Mich.  BOS,  86  Am. 
Dec.  70.  Others  adhere  to  the  doctrine  that 
If  the  proper  notice  is  not  given,  the  elec- 
tion is  void,  Beal  t.  Ray,  17  Ind.  654 ;  Peo- 
ple V.  Weller,  supra;  State  ex  rel.  Sampson 
V.  Superior  Court,  71  Wash.  484,  128  Pac. 
1064,  Ann.  Cas.  10140,  601. 

In  the  consideration  of  this  case,  the  court 
reached  the  contusion  that,  Inasmuch  as  an 
election  to  fill  a  vacancy  is  a  8i>eclal  election, 
though  to  be  held  at  the  same  time  as  the 
general  election,  and  inasmuch  as  the  statute 
(Rev.  Codes,  {  455)  mandatorily  requires  no- 
tice of  it  to  be  given  by  publication  and 
posting  at  the  voting  places,  and  these  pre- 
requisites had  been  entirely  omitted  by  the 
board  of  commissioners,  the  election,  if  held, 
would  be  wholly  invalid.  As  was  stated  by 
this  court  in  State  ei.  reL  Breen  v.  Toole,  32 
Mont.  4,  79  Pac  403,  we  do  not  question  the 
prcvrtet?  of  tlie  role  that  previous  notice  by 
the  proper  authortt;  is  not  necessary  to  ren- 
der a  general  election  valid.  The  law  fix- 
es the  time  for  holding  tiiese  Sections  and 
also  names  the  officers  to  be  elected.  Of 
these  facts  the  people  may  be  conclusively 
presumed  to  take  notice;  but  they  cannot  be 
presumed  to  know  generally  that  a  vacancy 
has  occurred  which  they  may  fill  at  the  date 
of  the  general  election,  though  they  are  pre- 
sumed to  know  the  date  when  the  general 
election  takes  place.  Hencc^  to  say  that  for^ 
mal  notice  by  the  board  of  commlsaifmerB  as 
required  by  the  statute  is  nnnecessaiy  Is 
tantamount  to  holding  that  such  Information 
as  the  one  or  more  candidates  may  choose 
to  Impart  to  the  electors  Is  suffldoit  to  meet 
all  legal  requirements,  whereas  it  Is  often 
the  case,  as  It  was  in  State  ex  reL  Sampson 
V.  Superior  Court,  supra,  that  the  candidates 
are  more  interested  in  suppressing  knowledge 
of  their  candidacies  than  they  are  to  call- 
ing them  to  the  attention  of  the  doctors. 
The  rule  announced  in  Petqple  v.  Weller,  su- 
pra, that  the  provislcms  of  the  statute  relat- 
ing to  special  elections  are  mandatory  Is 
sound,  and  serves  best  to  prevent  fraud  and 
imposition,  which  are  not  only  possible,  but 
made  easy  tmder  tbe  other  rule. 

SANNBR,  3.  While  it  Is  my  bdlef  that  aU 
questions  fairly  and  properly  raised  In  a 
cause  presented  to  this  court  '^ould,  as  a 
general  rule,  be  considered  and  settled,  there 
is  always  the  consideration  that  an  act  of 
the  Legislature  ought  not  to  be  declared  un- 
constitutional unless  sudi  conclusion  is  nec- 
essary to  the  decision.  Fully  appreciating 
the  objections  stated  by  the  CHIEF  JUS- 
TICE to  the  validity  of  section  1,  chapter  6, 
Laws  1913,  I  nevertheless  fOel  tiiat  the  ques- 
tion should  be  reserved  because  tiiie  failure 
of  the  county  commissioners  to  call  and  no- 
tice the  election  in  question  would  be  fatal, 
whether  a  vacant  to  be  filled  was  demon- 
strated or  assumed.   I«  therefore^  place  my 
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ooncnrrence  In  the  foregoing  opinion  opon 
the  ground  last  treated  therein. 

HOLLOWAT,  J.,  being  absent,  did  not 
hear  the  arsument  and  takes  no  luurt  In  the 
fbregdng  dedalon. 


REHIiINO  T.  BRAINABD.    (No.  211&) 
(Sapreme  Coart  of  Nevada.    Mot.  12,  1914.) 

t  Trial  (|  54*)— Ricrpnoir  or  Bvidiitcb— 
BcsTRicnoN  TO  Special  Pubposk. 
In  a  trial,  without  a  Jury,  of  a  husband'e 
tctioQ  for  criminal  conTcrtation,  the  admluion 
in  evidence  of  letters  to  plaintiff  from  his  wife 
containing  matters  competent  and  matters  in- 
competent was  not  error,  where  the  court  stated 
that  the  letters  were  admitted  merely  to  con- 
tradict any  inference  that  the  husband  and  wife 
were  livitig  together,  and  there  was  other  and 
competent  eridence  relative  to  the  adnltary  re- 
lied on  as  the  basis  of  the  action. 

[Ed.  NotoL— Fkir  other  eases,  see  Trial,  Cent 
Dig.  H  126-128;  Dec.  Dig.  t  54.*] 

2.  Affui.  aj!d  Ebrob   (f  105^^— OaouND 

TOB  BEVEBSAL— ADHISSION  Or  KVlDBNCE. 

Where  incompetent  evidence  Is  admitted 
in  a  trial  without  a  Jury,  a  reversal  is  war- 
ranted only  when  the  record  shows  that  the 
competent  evidence  was  insufficient  to  support 
the  findings,  or  that  tin  Improper  evidence  af* 
fected  the  result. 

[Ed.  Note. — ^For  oUier  cases,  see  Appeal  and 
Error,  Gent.  Dig.  SI  418571^86;  Dec.  Dig.  I 
1054.^] 

3.  Apfkai.  and  Ekbob  Q,  10S3*)— Habmless 
EIbrdb— Aduisbion  or  Etidencb. 

A  party  cannot  complain  on  appeal  of  the 
admission  of  incompetent  evidence  wbtcb  innres 
to  hia  benefit. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dis>  H  406^-4062;  Dee.  Dig.  { 
1(83.*] 

4.  WcmEssBs  a  62*)— COKPrrENOT— HUB- 
BAITD  AND  WirS— GonsBNT  TO  TBStnT. 

Under  Bev.  Laws,  |  5424,  providing  that 
a  wife  cannot  testify  for  or  against  her  hu>- 
band  '^without  hie  consent,"  a  wife  was  com- 
petent to  testify  for  her  husband  In  his  action 
for  criminal  conversation,  where  the  husband 
and  wife  had  each  consented  in  ox>en  court  that 
the  other  might  testify  to  anything  existing  be- 
tween them  having  a  bearing  on  the  case. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  1 177;  Dec.  Dig.  %  62.*] 

5.  HnsBAifD  AiiD  Wm  (I  S48*)— AorxON  fob 
Cananai.  OoirTBsoATioif— Sufficibnct  or 

EnDEHGB. 

Evidence  in  a  hnaband'a  action  for  criminal 
coiirersation,  tried  without  a  jury,  held  to  sua- 
tain  a  judgment  for  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife.  Gent.  Dig.  H  1132.  1133;  Dec  Dig.  { 
348.*] 

&  HdSBARD  AMD  WlTB  (5  341*)— ACTION  FOB 

Cbihiral  Co  NVEB8ATI0N— Issues. 

In  a  husband's  action  for  criminal  convert 
sation,  the  Issae  is  whether  the  wife  has  been 
guilty  of  adnlcety  without  his  consent  or  eon- 
Bivance. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  f  1128;  Dec.  Dig.  |  341.*] 

7.  Husband  and  Wife  (i  34&*)— Ceiminal 
CoNTBssA-noN  —  Damaqes  Bbootbbabia— 
UmaATTON. 

In  a  husband's  action  for  criminal  con- 

vprsati«D,  lack  of  consortium  Is  an  element  of 
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the  damages,  bat  the  taet  that  the  breaking  np 
of  the  home  or  the  destruction  <tf  the  marital 
relation  has  been  on^  partial,  and  that  there 
has  been  a  reconciliation,  may  be  considered  in 
mitigation  of  damages. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  1134;  Dec  Dig.  {  349.*] 

8.  Appeal  and  Ebbob  (S  1011*)~FiNDiNaa— 
Evidence. 

The  judgment  in  a  case  tried  witiiont  a 
jury  will  not  be  disturbed  on  appeal,  tlioagh 
the  evidence  is  conflicting,  where  it  Is  support- 
ed by  any  substantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  3963-3069;  Dee.  Dig.  { 
1011.*] 

Appeal  from  Judicial  District  Coort, 
Washoe  County;  J(An  S.  Orr,  Judge. 

Action  by  Joseph  BehUng  against  XL  A. 
Bralnard.  From  judgment  for  plaintiff,  de* 
fmdant  aroeala.  Affirmed. 

Maaaey  &  Sprtngmeyw,  of  Beno,  tor  ajfjttH- 
Uat.  Stoddard,  Uoon  4  Woodbnni,  «t 
Beno,  for  raqMmdent 

HcGABBAN,  J.  This  la  an  action  In 
damage  for  criminal  conversation  between 
appellant  and  the  wife  of  respondent  Dam- 
age was  ^nyed  for  in  the  snm  of  910,000. 
The  case  was  tried  in  the  lower  court  with- 
out a  jury.  Judgment  was  rendered  in  favor 
of  plaintiff  In  the  aom  of  |2,00a  From  the 
Judgmoit  and  from  the  order  denying  a  new 
trial  the  defendant  appeola. 

The  defense  interposed  by  the  pleadings 
denies  the  alleged  wrongful  act,  and  the 
damage,  and  by  way  of  afilxmatlTe  defense 
appellant  alleged  that  respondent  and  Ms 
wife,  prior  to  the  19th  day  of  June,  1011, 
conspired  to  manufacture  evidence  against 
the  appellant,  and  conspired  to  wrongfully 
accuse  appellant  of  the  acts  alleged  In  the 
complaint  for  the  porpoae  of  extortliig  money 
from  falm. 

niere  are  a  number  of  assignments  of  er- 
ror asserted  by  appellant  in  the  case.  We 
will  consider  only  that  assignment  most  se- 
riously u^ced,  and  the  one  only  which.  In  our 
Judgment,  demands  serious  conaideratlou. 

[1]  The  respondent  on  redirect  examlna- 
tlon  was  Interrogated  by  his  attorneys  rela- 
tive to  the  relationship  existing  between  him- 
self and  wife  subsequent  to  the  19th  day  of 
October,  lOli,  the  date  on  vrbicti  he  testlfled 
to  having  seen  his  wife  In  a  compromising 
position  with  appellant  His  testimony  dis- 
closed that  some  time  after  the  19th  day  of 
October  he  left  the  state  and  went  to  Cali- 
fornia, and,  having  identified  certain  letters 
received  by  htm  from  his  wife  while  he  was  in 
the  state  of  California,  the  same  were  ad- 
mitted in  evidence  over  the  objection  of  ap- 
pellant The  admission  of  these  letters  In 
evidence  Is  the  principal  error  relied  upon 
by  appellant  for  reversal  In  this  case.  The 
evidence  tended  to  establish  that  these  letters 
were  written  by  Annie  Bchllng,  wife  of 
respondent,  after  the  19th  of  October,  and 
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were  received  by  respondent,  according  to 
his  testimony,  wblle  he  was  in  the  state  of 
California.  The  appellant,  Brainard,  had  no 
knowledge  of  the  sending  and  receiving  of 
the  letters,  nor  of  their  contents.  The  letter 
of  December  20th  contains  a  complete  confes- 
sion on  the  part  of  respondent's  wife,  and  a 
full  statement  disclosing  the  illicit 'relations 
existing  between  Bralnard  and  herself. 

The  letter  of  December  10th  is.  In  sub- 
stance, a  request  for  respondent  to  return 
to  Reno,  and  among  other  things  contains 
these  words: 

"Well,  all  at  once  my  eyes  are  open.  Now  I 
am  ready  to  talk  and  if  you  think  of  me  as 
you  said  you  did  then,  and  seemed  to  when 
you  lefL  I  am  your  friend  in  every  sense  of 
the  word  as  you  said  you  were  mine,  and  want 
you  to  come  here  now  and  hear  woat  I  have 
to  say." 

The  letiters  contained  other  statements  in- 
dlcattng  that  the  lespondent  bad  left  the 
borne,  and  that  there  was  at  least  a  tempo- 
rary separation. 

It  is  the  contention  of  appellant  that  these 
letters  purporting  to  have  been  written  by 
the  wife  of  respondent  without  the  knowl- 
edge or  assent  of  appellant,  are  objectionable 
under  the  rule  excluding  hearsay  testimony, 
and  also  under  the  rule  excluding  s^-aerrlng 
declaralloos.  There  Is  nothing  in  the  leoord. 
In  onr  Judgment,  that  would  rellere  these 
letters  of  their  objectionable  features  In  so 
far  as  their  contained  admission  and  declara- 
tions of  acts  of  adultery  are  concerned.  Bach 
of  tlie  letters  were  subject  to  exclusion  un- 
der all  the  rules  invoked  If  they  bad  been  ad- 
mitted for  any  other  purposes  than  that  ex- 
preaiOy  stated  by  the  court  when  admitting 
them. 

In  reviewing  this  parUcular  phase  of  the 
case,  however,  we  mnst  take  Into  considera- 
tion the  clTcumstanceB  under  which  the  let- 
ters were  admitted,  the  purpose  for  which 
they  were  admitted,  and  the  force  and  effect 
apparently  given  to  them  by  the  trial  Judge 
on  arriving  at  his  decision.  A  review  of  this 
phase  of  the  case  necessarily  demands  a  con- 
sideration of  the  entire  field  covered  by  the 
evidence  produced  at  the  trial. 

The  wife  of  the  respondent,  the  party  from 
whom  these  letters  purported  to  have  emanat- 
ed, was  called  as  a  witness  by  respondent, 
and  her  testimony  given  at  the  trial  disclos- 
ed a  chapter  of  her  life  which  was  replete 
with  debauchery  in  which  the  appellant,  ac- 
cording to  her  testimony,  was  the  star  actor. 
Her  story  told  upon  the  stand,  both  in  direct 
and  through  the  course  of  the  most  search- 
ing cross  examination,  disclosed  a  series  of 
acts  of  adultery  committed  with  the  appellant, 
not  only  in  her  own  home,  but  in  various 
lodging  bouses  In  the  city  of  Reno  prior  to 
the  19th  of  October.  She  testified  in 
detail  as  to  the  occurrences  on  the  day 
of  the  19th  of  October,  the  date  on  which 
it  is  alleged  respondent  discovered  appel- 
lant in  a  compromising  position  with  ber, 


and  in  her  testimony  ifhe  admits  the  act 
of  adultery  on  that  date.  Her  testimony 
not  only  covers  the  ground  covered  by  the  in- 
admissible portions  of  the  letters,  but  with- 
out referring  to  the  letters  goes  much  further, 
and  much  more  in  detail.  In  her  testimony 
she  corroborates  the  statement  made  by 
respondent  as  to  the  acts  and  utterances  of 
the  respective  parties,  to  wit,  herself,  the 
appellant,  and  the  respondent  in  the  pres- 
ence of  each  other  on  the  19th  day  of  October. 

As  we  have  already  stated,  it  requires  no  d- 
tetlon  of  authorities  and  no  critical  analysis 
to  further  the  conclusion  that  the  letters  in 
question  were  Inadmissible  to  prove  adulter- 
ous acts.  Their  incompetency  was  a  matter 
manifest  and  apparent  on  their  very  face. 
With  reference  to  the  admission  of  the  le^ 
ters  the  record  discloses  the  purpose  for  which 
they  were  admitted,  and  the  attitude  of  the 
court  in  admitting  them.  Tlie  court  in  admit- 
ting them  In  evidence  expressly  steted  the 
purpose  for  wMch  the  letters  were  admitted. 
1.  e.,  "contradicting  any  inference  that  might 
be  drawn  that  they  were  living  together  as 
husband  and  wife,  cohaMtIng  together,"  sub- 
sequent to  October  19th. 

It  has  been  held  that,  even  in  cases  where 
a  trial  was  conducted. before  a  Jury,  the  ad-, 
mission  of  incompetoit  evidence  contained 
in  An  instrument,  part  of  the  oontonte  oQ 
which  was  competent,  would  not  cwistitute 
reversible  error  where  the  court  gave  instruc- 
tion to  the  Jniy  directing  them  to  disregard 
the  incompetrait  portion,  or  where  the  court 
specifically  instructed  the  Jury  as  to  the 
purpose  for  which  the  instrnment  or  its  con- 
tents should  be  considered  by  them.  Billings 
V.  Albright,  66  App.  Div.  289,  73  N.  T.  Suppi 
22;  BaU  V.  Haiquis,  122  Iowa.  665,  98  N.  W. 
486. 

Our  reference  to  this  rule  applicable  to 
the  admission  xit  evidence  ct  this  character 
in  the  trial  of  cases  before  a  Jnry  is  madei 
without  conftering  upon  it  either  our  approv- 
al or  disapproval.  The  established  and  recog- 
nized rules  applicable  to  the  admissibility  of 
evidence  should,  in  onr  Judgment,  be  closely 
and  carefully  adhered  to^  with  a  view  that 
nothing  may  inject  itself  into  the  record  ex- 
cepting that  which  is  pr<^rly  admissible 
under  the  applicable  rules.  Strict  adherence 
to  these  rules  forms  the  surest  avenue  by 
which  litigation  may  be  speedily  determined 
and  by  which  litigants  may  be  saved  inter- 
minable annoyance  and  expense  attendant 
upon  reversals  by  courts  of  last  resorts,  and 
bardshipf ul  retrials. 

In  a  case  such  as  this  where  the  trial  is  con- 
ducted before  a  court  sitting  without  a  Jury,  it 
may,  In  our  judgment,  be  properly  presumed, 
unless  the  contrary  appears,  that  the  court  In 
arriving  at  Its  conclusion  considered  .only 
such  evidence  as  was  legally  admissible. 
Gernert  v.  Griffin,  28  Okl.  733,  116  I'ac.  439; 
Lee  V.  Railway  Co.,  67  Kan.  402,  73  Fac.  110^ 
63  Ii.  R.  A.  271. 
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Aa  we  bare  already  ertated,  the  Incompetent 
eTldence  admitted  by  way  of  the  letters  in 
quesUoD  was  not  the  only  evidence  establish- 
ing the  acts  of  adultery.  Other  and  com- 
petent evidence  was  before  the  court  by  way 
of  tbe  testimony  of  the  wife  of  respondent, 
and  If  the  court  deemed  her  testimony! 
worthy  of  belief,  he  was  warranted  In  giv- 
ing It  such  weight  and  consideration  as  he 
saw  fit  The  writer  of  these  letters,  wife  of 
tbe  respondent,  having  taken  the  stand  as  a 
witness  for  respondent,  testlded  aa  to  all 
of  tbe  matters  touched  upon  in  tbe  letters. 
She  was  subjected  to  a  long  and  searching 
cross-examination,  going  Into  every  phase  of 
the  case.  Her  testimony  In  this  respect  was 
not  objectionable;  It  was  competent,  rele- 
vant, and  material. 

[2]  We  think  a  rule  sufficiently  established 
and  worthy  of  adherence  Is  applicable  here, 
L  e.,  where  Incompetent  evidence  Is  admitted 
In  a  trial  of  a  cause  by  a  court  sitting  with-' 
out  a  Jury,  a  reversal  la  only  warranted  when 
It  Is  apparent  from  the  record  that  the  com- 
petent evidence  was  insufficient  to  support 
tbe  Judgment,  or  when  it  Is  affirmatively 
shown  that  the  Improper  evidence  affected 
tbe  resnlt.  MlUer  v.  Foster,  28  Okl.  781, 110 
Pac.  438;  Gemert  r.  Grlffln,  supra. 

It  cannot  be  assumed  that  tbe  Incompetent 
erideDce  which  was  Insemrable  from  the 
enupetent  atfttements  contained  in  the  let- 
ten,  affected  the  condnslon  reached  by  the 
trial  jndge  when  his  decision  In  admitting 
the  evidence  excluded  the .  incompetent  por- 
tion from  ctmsideratlon.  It  must  be  assumed, 
In  tbe  abeencse  of  a  ahowlxig  to  the  etmtrary, 
that  the  trlia  Judge  adhered  to  his  position 
as  stated  when  he  admitted  the  letters  In  evi- 
dence. The  role  that  Injury  will  be  premnied 
wbere  error  Is  Ahown  unless  the  contrary  ap- 
pears afflnnatlT^  cannot  apply  where,  in  a 
case  like  this,  tbe  Incompetent  matter,  In- 
separably attached  to  competent  matter,  was 
expf^y  referred  to  as  not  h^ng  admissible, 
or  wli««  tbe  adndsslbillty  of  the  Instrument 
Is  limited  to  a  q>eclfled  purpose  tar  which  it 
la  competent  If  tbe  tesdmiMiy  of  tbe  wife 
of  the  respondent  givoi  before  the  trial  court, 
wltti  tbe  ONwrtonl^  afforded  the  court  for 
careful  scrutiny  and  observation  (tf  tbe  wit- 
ness, carried  conviction  to  the  mind  of  the 
Goort  as  to  the  tmth  of  her  assertions,  it  was 
SQlHcIent  in  itself  to  support  the  finding. 

We  have  heretofore  held  that  the  admla- 
BiOQ  of  Incompetent  evidence  in  the  trial  of 
a  cause  by  tbe  court  without  a  jury  should  not 
of  itself  be  snflSlcient  to  warrant  a  rever- 
aai  of  the  Judgment,  if  an  affirmance  <tf  the 
JiMigment  is  otherwise  sustained  by  a  pre- 
ponderance of  c(»npetent  evidence.  Fleeson 
T.  Savage  Silver  Mng.  Co.,  8  Ner.  157 ;  Bob- 
biaon  T.  Imperial  Silver  M.  Oo.,  S  Nev.  44. 
Other  courts  have  held  to  the  same  effect. 
Smith  v.  Scott,  51  Wash.  830,  88  Pac.  768 ; 
Alexander  t.  WeUngton,  44  Golo.  888, 98  Pac. 
63L 
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The  letters  were  admitted  solely  for  the 
purpose  of  contradicting  the  Inference  that 
respondent  was  cohabiting  with  his  wife 
subsequent  to  the  date  on  which  knowledge 
of  her  adultery  was  brought  home  to  him. 
There  were  certain  statements  In  the  let- 
ters which  might  be  considered  as  tending 
to  disprove  such  Inference.  They  were  prop- 
erly admissible  for  this  purpose,  and  under 
tbe  rale  already  cited,  It  must  be  presumed 
that  the  court  regarded  tbe  letters  for  no 
other  purpose.  Willis  v.  Bernetd,  131  Eng. 
Rep.  43d;  Ball  v.  Marquis,  122  Iowa,  665,  98 
N.  W.  496 ;  BUllngs  v.  Albright,  66  App.  Dlv. 
239,  78  N.  Y.  Supp.  22. 

[3]  The  letters  introduced  by  respondent, 
taken  in  connection  with  bis  testimony,  estat>- 
llsb  a  fact  against  his  interest,  viz.,  that  the 
acts  of  appellant  caused  only  a  temporary  sep- 
aration of  respondent  from  his  wife,  hence 
lessening  the  injury,  and  this,  no  doubt,  was 
the  basis  for  the  oonrf  s  conclu^on  in  fixing 
the  damages.  Of  this  the  appellant  cannot 
complain,  inasmuch  as  tbe  admlslBion  of  the 
letters  Inured  to  his  benefit  Lamance 
T.  Byrnes,  17  Nev,  1»7,  80  Pac.  700. 

[4]  The  wife  of  respondent  was  a  compe- 
tent witness  to  testify  In  his  behalf.  Section 
482  of  the  Civil  Practice  Act  (section  6424, 
Rev.  Laws)  provides: 

"A  husband  cannot  be  examined  as  a  wit- 
nesB  for  or  against  his  wife  without  her  con- 
sentf  nor  a  wife  for  or  against  her  husband 
without  his  consent ;  nor  can  either,  during 
the  marriajre  or  afterwards,  he,  withont  the 
consent  of  tbe  other,  examined  as  to  any  com- 
munication made  by  one  to  tbe  other  during 
niarriajge.  But  this  exception  shall  not  apply 
to  a  civil  action  or  proceeding  by  one  againat 
tbe  otber,  nor  to  a  criminal  action  or  proceed- 
ing for  a  crime  committed  by  <me  against  the 
other." 

As  we  have  already  stated,  tbe  record  dis- 
closes consent  given  by  the  respondent  and 
by  his  wife,  respectively,  In  open  court  tbat 
the  other  might  testify  as  a  witness  about 
any  and  all  facts  and  circumstances  and  mu- 
tual confidences  which  existed  between  them 
having  a  bearing  on  tbe  case.  The  error  con- 
tended for  in  this  respect  not  being  seriously 
urged  by  appellant  we  deem  It  sufficient  to 
say  that  the  action  of  the  trial  court  in  per- 
mitting the  witness  Annie  Baling,  wife  of 
respondent  to  testify  was  not  an  error  under 
the  statute  cited.  Scheffier  v.  Robinson,  159 
Mo.  App.  627, 141  8.  W.  485;  Smith  v.  Mey- 
ers. 62  Neb.  70,  71  N.  W.  1006;  Wigmore  on 
Evidence,  |  2241. 

[6]  As  we  view  the  evidence  as  disclosed 
by  the  record  in  this  case,  it  was  sufficient 
to  support  the  Judgment  if  In  the  opinion 
of  the  trial  court  the  testimony  of  the  wife 
of  respondent  was  worthy  of  belief,  and  we 
find  nothing  In  the  record  to  lead  us  to  as- 
sume the  contrary.  Tbe  plea  of  appellant 
asserting  a  conspiracy  on  the  part  of  respood- 
•ent  and  bis  wife,  and  the  carrying  out  of  the 
conspiracy  on  the  Idtb  of  October  by  re- 
spondent and  his  wife  as  co-consplrators.  Is. 
In  our  judgment  inconsistent  with  tbe  acts 
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and  conduct  of  appellant  himself  subse- 
quent to  the  19th  of  October,  Inasmuch  as  It 
Is  disclosed  from  the  record,  by  the  teatlmony 
of  appellant,  that  on  several  occasions  after 
the  19th  of  October,  Annie  Rehllng,  the  wife 
of  respondent,  visited  the  place  of  business 
of  appellant,  and  while  there  transacted  busi- 
ness with  appellant,  and  recelTed  credit  from 
appellant,  and  merchandise  sold  to  her  by 
appellant  on  credit,  as  he  testifies,  was  de- 
livered to  her  house,  the  place  at  which,  ac- 
cording to  his  contention,  he  had  been  made 
the  subject  of  a  previously  arranged  con- 
spiracy to  extort  money  from  him.  More- 
over, the  debauching  of  respondent's  wife, 
according  to  her  own  testimony,  was  not  con- 
fined to  the  date  of  October  19th.  She  tes- 
tifies to  numerous  acts  of  adultery  committed 
by  herself  and  appellant  prior  to  the  10th 
of  October,  the  date  on  whidi  they  were 
canght  in  the  act  by  respondent 

[I,  7]  The  Issue  In  cases  of  this  character 
Is  as  to  whether  or  not  the  appellant  com- 
mitted adultery  with  tlie  wife  of  respondent 
without  the  consent  or  connivance  of  the  lat- 
ter. This  being  proven,  the  amount  of  dam- 
ages in  which  the  party  sued  must  re- 
spond is  a  matter  depending  upon  such  miti- 
gating circumstances  as  may  be  shown  to 
appear.  The  lack  of  consortium  of  the 
spouse  is  always  an  element  upon  which 
damages  are  estimated,  and  when  this  does 
not  appear,  or  where,  as  In  this  case,  there 
appears  a  reconciliation  and  only  a  partial. 
If  any,  breaking  up  of  the  home,  or  only  a 
partial,  U  any,  destruction  of  the  nurltal  af- 
fection or  relation,  these  elements  are  prop- 
erly considered  In  mitigation  of  damages. 
Smith  V.  Meyers,  supra ;  BllllngB  v.  Albright, 
supra;  S<^effler  v.  Boblnson,  supra. 

[I]  The  question  as  to  whether  or  not  the 
appellant  was  guilty  of  adultery  with  the 
wife  of  respondent  was  one  to  be  determined 
by  the  trial  court  There  Is  a  substantial 
conflict  in  the  evidence.  The  testimony  of 
respondent  tends  to  establish  the  fact  by  cir- 
cumstantial evidence,  while  the  testimony  of 
Annie  Rehllng  was  a  direct  and  positive  ac- 
cusation, not  alone  as  to  one  occurrence,  but 
as  to  many.  A  complete  denial  of  all  of  these 
statements  Is  in  the  testimony  of  respondent 
There  was  evidence  eminently  substantial  to 
support  the  finding  as  to  adultery.  Follow- 
ing the  almost  universal  rule  that  where  there 
is  a  substantial  conflict  in  the  evidence,  an 
appellate  court  will  not  disturb  the  decision 
of  the  court  below,  and  especially  In  view 
of  the  fact  that  the  dedaion  Is  supported  by 
substantial  evidence. 

Other  minor  errors  are  OBs^ted  by  appel- 
lant but  we  deem  them  unimportant  or  non- 
prejudicial. 

The  judgment  and  order  appealed  from  are 
sustained.  It  is  so  ordered. 

TALBOT,  0.  J.,  and  NORGROSS,  3^  con- 
cur. 


BOWBIN  V.  CARTER  et  al.  (No.  8777.) 
(Supreme  Court  of  Oklahoma.  June  28, 1914.) 

fBi/Uahu9  &v  the  Ooturtj 

1.  JUDQMENT  (§  472^  —  G0HCX.1TaXVXlfBa8 
AGAINST  COIXATEEAL  ATTACK— DsCUB  OF 
rEDEBAD  COTTBT. 

A  decree  of  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Territory, 
rendered  in  a  cause  in  which  the  court  bad  ju- 
risdiction of  the  parties  and  the  subject-matter, 
and  not  appealed  from,  became  floal  and  cannot 
be  re-examined  or  reviewed  in  a  collateral  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Judgmeat 
Cent  Dig.  1.908;  Dec  Dlgrr472.*3 

2.  JuDGJttWT  (I  682*)— Pbbsobs  Ooholitdbd— 

NoncE- 

A  jodgment  canceling  a  conveyance  In  a 
Buit,  to  which  all  the  parties  known  to  the 
plaintiff  as  claiming  an  interest  in  or  fncnm- 
brance  on  the  proper^  are  made  parties,  is  ef- 
fectual to  divest  Che  mterest  of  a  person  who 
is  not  a  party,  but  who  claims  under  the  gran- 
tee, and  of  which  the  plaintiff  had  no  actual 
or  constructive  notice. 

« '^•^^'"^■r*^^  other  cases,  see  Judgment, 
Cent  Dig.  SI  12(e-120(i;^^Dig.  | 

3.  iNntANB  (I  13»)— "AixonOHT  CSBTin- 
OATK"— Effect. 

An  allotment  certificate,  when  issued  to  an 
enrolled  member  of  the  Five  Civilized  Tribes 
of  the  Indian  Territory,  like  a  patent  for  pub- 
lic lands,  is  dual  in  effect  It  is  an  adjudication 
of  the  special  tribunal  empowered  to  decide  the 
question  that  the  party  to  whom  it  issues  Is  en- 
titled to  the  land,  and  It  is  a  conveyance  of  the 
right  to  this  title  to  the  allottee. 

Note.— For  other  cases,  see  Indians,  Cent 
Dig.  S  80 ;  Dec.  Dig.  t  18.*] 

4.  iRDiANs  (J  18*)— Issuance  of  CBBTincATs 
—Review  by  CotJBTs— Decbek. 

The  action  of  the  Interior  Department  in 
lasumg  an  allotment  patent  to  an  enrolled  mem- 
ber of  the  Choctaw  and  Chickasaw  Nations,  may 
be  reviewed  by  the  court  and  if  it  be  found 
that  such  patent  was  issued  to  the  wrong  al- 
luttee,  either  on  account  of  an  erroneous  view 
of  the  law  or  hy  gross  or  fraudulent  mistake  of 
the  facts^  the  runtful  claimant  may  have  such 
patentee  declared  a  trustee  holding  the  lexal  ti- 
tle for  him. 

£Ed.  Note.— For  other  cases,  see  Indians. 
Cent  Dig.  i  SO;  Dec  Dig.  f  &.*]  ^ 

Commissioners'  Opinion,  Dlvlsioa  No.  2. 
Error  from  District  Court,  Grady  County; 
Frank  M.  Bailey,  Judge 

Action  by  Dorset  Gbrter  and  otiiers  against 
Dellla  Bowen,  a  minor.  Judgment  for  plain- 
tiffs, and  defradant  brings  error.  AflHrmed. 

J.  V.  Cabell,  of  Oklahoma  City,  for  plain- 
tiff In  error.  H.  A.  Ledbetter,  of  Ardmor^ 
for  defendants  In  error. 

GALBRAITH,  a  This  suit  was  institut- 
ed for  the  purpose  of  having  Dellla  Bowen, 
a  minor  allottee  of  Oie  Chickasaw  Nation,  de- 
clared a  trustee,  and  that  the  plaintiffs  might 
be  decreed  to  be  the  owners  of  the  legal  ti- 
tle to  the  land  patented  to  her. 

After  alleging  the  jurisdictional  facts,  it 
Is  charged  in  the  petition  that  the  lend  in 
controversy  was  allotted  to  Budmer  Bums, 
an  intermarried  dtbsen  of  the  Oboctaw  Tribe 


'For  otber  cssm  see  same  topic  and  secttoii  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  K«r-No.  BeriM  *  Rap'r  Indexe» 
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of  Indiana,  as  bis  snrplns  allotment  on  tho 
4tb  day  of  I>ecember,  1006,  and  that  a  cer- 
dflcste  of  allotment  was  duly  Issued  to  Mm 
for  such  land,  and  attached  a  certified  co/py 
thereof  to  the  petition ;  that,  after  the  allot 
ment  of  said  land  to  Buckner  Bums,  the 
pl&lstlff  H.  A.  Ledbetter  ffled  a  suit  In  the 
United  States  Court  at  Ardmore,  Indian  Ter- 
ritory, fbr  the  purpose  of  compelling  said 
Buckner  Bums  to  convey  said  land  to  him; 
that  Bnckner  Bums  was  duly  summoned  In 
said  action,  and  the  same  proceeded  to  Judg- 
ment, and  a  decree  was  entered  therein  ad- 
jadging  the  title  In  said  land  to  be  In  H.  A. 
Ledbetter,  and  a  certified  copy  of  said  decree 
was  attached  to  the  petition  as  an  exhibit,  and 
that,  after  the  rendition  of  snch  Judgment, 
Ledbetter  conveyed  nine-tenths  of  his  Interest 
Id  the  land  to  the  other  plaintiffs  above  nam- 
ed ;  that  the  Judgment  of  the  United  States 
Coart  for  the  Southern  District  of  the  Indian 
Territory,  sitting  at  Ardmore,  rendered  In  svild 
cause,  and  the  deed  from  Ledbetter  to  his  aa- 
Bodates,  and  the  allotment  certlflcate  of  Buck- 
ner Bums  were  all  duly  recorded  In  the 
office  of  the  register  of  deeds  of  the  county 
where  the  land  is  located,  and  that,  after  the 
rendition  of  the  judgment  awarding  such 
land  to  Ledbetter,  he  and  his  assodates  took 
possession  thereof  and  have  been  in  the  Qolet 
and  peaceable  possession  ever  since  said 
date,  and  that  after  the  allotment  of  the 
land  to  Buckner  Bums,  and  the  Issuance  of 
the  certlflcate  to  him,  and  the  execution  of 
the  deed  by  Ledbetter,  he  and  his  assodatee 
caused  the  land  to  be  surveyed  and  idatted 
Into  a  town  sit^  and  established  a  town 
thoeon  under  the  name  of  Mlddleburg,  OkL, 
and  caused  the  town  site  to  be  surveyed  in- 
to lots,  blocks,  streets,  and  alleys,  and  that 
the  same  has  been  since  known  as  Middle- 
bug,  OkL;  that  there  has  been  established 
theremi  a  United  States  post  offlc^  dwelling 
houses,  business  bouses,  schools,  and  church- 
es, and  that  after  the  selection  of  such  land 
by  Buckner  Bnma^  as  lila  sarplos  allotment, 
and  after  tbe  Judgment  and  decree  of  the 
United  States  Court  of  the  Southern  District 
of  {he  Indian  Territozr,  adjudging  t3ke  title 
to  be  In  H.  A.  Ledbrtter,  DelUa  Bowen  caus- 
ed a  ouiteat  to  be  filed  in  fiie  offloe  ot  the 
Canunissloner  to  the  Five  Ca.viUzed  Tribes, 
vbereby  she  attempted  to  contert  tbe  rl^^t 
of  Bnckner  Bums  to  such  allotment  «i  the 
ground  that  be  had  conveyed  the  same  to  a 
DODdtlcra  of  the  Choctaw  and  Chickasaw 
Nations  of  Indians,  and  attadwd  a  oertlfled 
wpj  of  the  contest  onnplAlnt  as  an  oblblt 
to  the  petition,  and  farther  alleged  that  the 
OomndMftaner  to  the  Xlve  GiTillBed  Tribes, 
wlUioDt  authority  of  law,  sntsrtained  said 
contest,  and  rendered  what  purported  to  be 
<  Jod^ent  awarding  said  land  to  Dellia 
Bowen,  and  attached  a  coi^  of  said  award  to 
the  petition,  and  farther  set  ont  that,  after 
the  rendition  of  said  Judgment,  the  governor 
<tf  the  Cbideasaw  Nation  and  the  principal 


chief  of  the  Choctaw  Nation,  and  the  Secre- 
tary of  the  Interior  execoted  a  patent  for  said 
laud  to  Dellia  Bowen,  and  alleged  that  said 
patent  was  duly  recorded  In  the  office  of  the 
Commissioner  to  the  Five  Orlllzed  Tribes 
and  in  the  office  of  the  register  of  deeds  of 
Grady  county,  where  the  land  was  located, 
and  attached  a  copy  of  the  patent  as  an  ex- 
hibit to  the  petition.  It  Is  further  alleged 
that  the  Commlssiouer  to  the  Five  Civilized 
Tribes  committed  an  error  of  law  In  enter- 
taining the  contest,  and  also  committed  on 
error  of  law  In  rendering  the  Judgment 
awarding  the  land  to  Dellia  Bowoi,  and 
charging  that  if  the  Commissioner  had  re- 
fused to  entertain  said  contest,  as  he  should 
have  done,  and  had  not  rendered  the  judg- 
ment that  was  rendered,  the  patent  to  said 
land  would  have  been  issued  and  delivered 
to  Bnckner  Bums,  the  plalntifTs  grantor, 
and  that,  as  a  matter  of  law,  the  patent  to 
said  land  should  bave  been  Issued  to  and  In 
the  name  of  Buckner  Bums,  and  that,  by 
reason  of  the  Commissioner  to  the  Five  (Civi- 
lised* Tribes  entertaining  said  contest  and 
rendering  such  Judgment,  the  plaintiff's  title 
to  said  land  has  been  clouded.  The  prayer 
was  that  DelUa  Bowen  be  declared  to  hold 
the  title  to  the  land  In  trust  for  the  plaintiffs, 
and  that  they  have  judgment  decreeing  the 
legal  title  in  them,  and  that  Dellia  Bowm. 
and  those  claiming  under  her,  be  enj^dned 
from  asserting  any  right,  title,  claim,  or  in- 
terest in  and  to  said  land,  or  any  part  there- 
of, and  for  g^eral  relief. 

On  so^estlOQ  made  to  the  court  of  the 
minority  of  defendant,  Dellia  Bowen,  a 
guardian  ad  litem  was  appointed  for  her,  and 
an  answer  filed  in  her  behalf,  wherein  the 
material  allegations  of  the  petition  were 
denied,  and  It  was  spedally  denied  that  the 
allotment  certlflcate  to  the  land  bad  ever  been 
lawfully  Issued  to  Buckner  Bums.  It  was 
admitted  that  on  the  4tb  day  of  December, 
1906,  Buckner  Bums,  an  intermarried  cit- 
izen, filed  a  selection  of  allotment  as  his  sur- 
plus the  laud  described  in  the  petition ;  that 
prior  to  that  time  Buma  had  contracted  with 
H.  A.  Le^etter  to  convey  said  land  In  pay- 
ment of  an  agreed  fee  for  services  in  secur- 
ing the  enrollment  of  Bums  as  an  intermar- 
ried citizen,  and  that  on  December  4,  1906, 
or  shortly  thereafter,  H.  A.  Ledbetter  com- 
menced an  action  In  the  United  States  Court 
of  the  Southern  District  of  the  Indian  Terri- 
tory, at  Ardmore,  to  compel  Buckner  Bums 
to  convey  to  him  the  land  that  had  been 
selected  as  his  surplus  allotment,  in  com- 
pliance with  the  terms  of  a  written  contract, 
and  that  on  July  16, 1007,  Judgment  was  ren- 
dered In  favor  of  ledbetter,  decreeing  the 
title  to  the  land  to  be  In  him;  that  on  the 
19tb  day  of  August,  1907,  and  within  the 
nine  months  from  the  date  of  the  filing  on 
the  land  by  Buckner  Boms,  the  defendant, 
Dellia  Bowen,  caused  a  contest  to  be  filed 
with  the  Commissioner  to  the  Five  Civilized 
Tribes,  whereby  she  contested  the  selection 
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b7  Buckner  Burns  of  mdi  land  as  bis  aHot- 
ment;  that  the  contest  was  bnmgtit  within 
the  terms  of  the  act  of  Congress  of  July  1* 
1902  (Act  July  1,  1902,  c.  1802,  32  Stat  641), 
and  was  authorised  by  the  rulings  and  deci- 
siona  of  the  Secretary  of  the  Interior,  to  the 
effect  that  a  conveyance  or  contract  to  con- 
vey land,  contained  in  a  selection  of  an  allot- 
tee prior  to  the  expiration  of  nine  months 
allowed  by  law  for  institnting  contest  against 
the  same,  rendered  such  land  public  domain 
and  liable  to  contest  by  reason  thereof;  fbat 
during  the  pendency  of  such  contest,  and  be- 
fore the  same  was  finally  determined,  by 
mistake  or  inadvertence  of  some  one  in  the 
office  of  the  Commissioner  to  the  Five  Civi- 
lised Tribes,  an  allotment  certificate  was  er- 
roneously and  without  authority  issued  and 
mailed  to  Bnckner  Bums;  that,  upon  dis- 
covering such  mistake,  the  Commissioner  im- 
mediately dispatched  a  messenger  to  inter- 
cept and  recover  such  allotment  certificate, 
and  tiiat  such  messenger  did  recover  said 
certificate,  and  the  same  was  returned  to  the 
office  of  the  Commissioner  and  stamped '"can- 
celed" ;  that  upon  final  hearing  of  said  con- 
test the  land  was  awarded  to  Dellla  Bowen, 
and  this  award  was  duly  approved  by  the 
Secretary  of  the  Interior,  and  an  allotment 
patent  issued  to  her  for  the  same ;  that  the 
Judgment  of  the  United  States  Court,  sitting 
at  Ardmore,  decreeing  the  tlUe  to  said  land 
to  be  in  H.  A.  Ledbetter,  was  void,  inasmudt 
as  tiie  suit  was  filed  and  the  judgment  ren- 
dered before  the  expiration  of  the  nine 
months  from  tiiA  date  of  the  selection  of  the 
land  as  an  allotment  by  Buckner  Bums,  al- 
lowed by  the  act  of  Castgnaa  for  the  institu- 
tion of  contest  against  the  selecticm  of  allot- 
ments; that  during  audi  period  the  Interior 
Department  had  exclusive  Jurisdiction  of  the 
sllotments  of  Indian  lands,  and  the  court 
had  no  Jurisdiction  to  decree  in  reference  to 
them,  and  flmt,  since  dosing  the  contest  tn- 
sUtnted  by  Dellla  Bowen,  Buckner  Bums  had 
filed  his  selection  for  his  surplus  aUotaneut 
on  other  land  in  lieu  of  the  land  In  contro- 
versy, and  had  received  certificate  of  allot- 
ment and  patent  fOr  tlie  8am&  The  prayer 
was  that  Dellla  Bowen  be  adjudged  and  de- 
creed to  be  the  legal  owner  in  fee  simple  of 
the  land  described  in  plalntUF^  petition,  and 
that  she  have  Judgment  decreeing  the  title 
and  i)0S8esslon  to  be  in  her,  and  that  plain- 
tiffs, and  each  of  them,  be  enjoined  from 
asserting  any  further  title  to  the  land,  or 
any  part  thereof,  and  for  general  relief. 

Upon  the  issues  thus  formed  by  the  peti- 
tion and  answer,  the  cause  was  submitted  to 
the  court  for  trial,  and  the  court  made  find- 
ings of  fact  and  conclnslons  of  law  as  fol- 
lows: 

"First  That  on  the  4th  day  of  December, 
1906,  Buckner  Bums,  as  an  intermarried  citi- 
cen  of  the  Choctaw  Tribe  of  Indians,  filed  a 
written  application  before  the  Chickasaw  Land 
Office  at  Ardmore,  Indian  Territory,  asking 
that  he  be  permitted  to  select  as  his  surplus 
allotment  the  foUoVlns  described  lands,  to  wit : 
The  M.  fil.  U  of  the  S.  W.       leia  4.65  acres 


REPOBTBB  ^k1. 


for  C.  V.  &  W.  By.,  and  the  W.  %_of  S.  E. 
Y4.  of  S.  W.  %  and  S.  W.  Hof  S.  W.  %,  less 
4.48  acres  for  C.  V.  &  W.  By.  Co.  of  section 
4,  and  the  N.  E.  U  of  N.  W.  %  of  N.  W.  % 
of  section  9,  town^ip  7  north,  range  6  west, 
of  the  Indian  base  and  meridian. 

"Second.  The  court  farther  finds  that,  after 
said  selectioa  was  made,  one  of  the  plaintiflCs 
herein,  H.  A.  Ledbetter,  instituted  suit  in  the 
United  States  Court  for  the  Southern  District 
of  the  Indian  Territory,  at  Ardmore,  Okl.,  ask- 
ing that  said  Bnclmer  Burns  be  compelled  to 
conv^  to  him  the  lands  so  selected,  and,  after 
service  of  summons  and  trial  bad,  judgment 
was  rendered  In  said  canse  in  favor  m  the 
plaintiff  H.  A.  Ledbetter,  and  the  court  further 
finda  that  no  appeal  was  prosecuted  from  said 
Judgment 

"Third.  The  court  further  finds  that  after 
the  selection  of  said  allotment  aforesaid  by  said 
Buckner  Bums,  the  defendant,  Dellla  Bowen, 
instituted,  at  the  Chickasaw  Land  Office  at 
Ardmore,  a  contest  asrainst  the  land  theretofore 
selected  by  said  Buckner  Bums,  which  said 
contest  was  filed  on  the  19th  day  of  August, 
1907. 

"Fourth.  The  court  further  finds  that  there 
was  issued  to  and  In  the  name  of  Budcner 
Bums  an  allotment  certificate  covering  the 
lands  herein  described,  and  that  satd  sllotment 
certificate  was  malted  to  Buckner  Barns  on 
the  12tb  day  of  December,  1908,  and  that  said 
Buckner  Bums  received  said  allotment  certifi- 
cate. 

"Fifth.  The  court  farther  finds  that  on  the 

21st  day  of  December,  190S,  the  Commissioner 
to  the  Five  Oivjjized  Tribes  wrote  to  Buckner 
Bums,  reaucsting  that  he  deliver  up  said  allot- 
ment certificate,  and  said  Buckner  Burns  did 
deliver  up  said  allotment  catificate  Iv  return- 
ing the  same  to  the  Commissioner  to  the  Five 
Civilized  Tribes  on  or  about  12  days  after  the 
Commissioner  had  requested  that  the  same  be 
returned,  and  that  after  said  Commissioner  t»> 
oeived  said  allotment  certificate,  and  on,  to  wit 
^bout  the   day  of  June,  1910,  the  Com- 
missioner to  the  Five  Civilized  Tribes  marked 
on  said  allotment  certificate  'Canceled.* 

"Sixth.  The  court  further  finds  that  there 
was  no  suit  filed  or  any  action  taken  in  any 
court  of  record  by  the  Commissioner  to  the 
Five  Civilized  Tribes,  seeking  to  cancel  said 
allotment  certificate  so  issued  and  delivered  to 
said  Buckner  Bnms. 

"Seventh.  The  court  further  finds  that  after 
the  institution  of  said  contest,  as  hereinbefore 
mentioned,  the  Commissioner  to  the  Five  Civ- 
ilized Tribes  entered  an  order  dismissing  said 
contest  for  want  of  prosecution,  as  of  date 
June  12,  1908. 

"Eighth.  The  court  further  finds  that  after 
said  contest  was  dismissed  for  want  of  prose- 
cution, the  Commissioner  to  the  Five  Civilized 
Tribes  reinstated  said  contest  and  rendered 
what  purports  to  be  a  judgment  declaring  the 
land  theretofore  selected  by  Buckner  Bnms  to 
be  the  property  of  DelUa  Bowen,  defendant 
herein. 

"Ninth.  The  court  further  finds  that  after 
said  contest  was  decided,  the  Commissioner  to 
the  Five  Civilized  Tribes  Issued  and  delivered  a 
patent  to  Dellla  Bowen,  the  defendant  herein, 
to  the  lands  hereinabove  described,  and  that 
said  patent  was  recorded  in  the  office  of  the 
Commissioner  to  the  Five  Civilized  Tribes  at 
Muskogee,  and  also  recorded  In  the  office  of  the 
register  of  deeds  of  Grady  county,  Okl.,  the 
county  wherein  said  land  is  situated. 

"Tenth.  The  court  further  finds  that  after 
the  selection  of  the  allotment  by  Backner 
Bums,  and  after  the  decree  of  the  court  con- 
veying said  land  to  H.  A.  Ledbetter,  he  (the 
said  H.  A.  Ledbetter)  sold  a  nine-tenths  inter- 
est therein  to  the  other  plaintiffs  herein,  and 
that  plaintiffs  have  at  all  times  been  in  actual 
possession  of  said  lands  since  July  15,  1907. 
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"Elerentii.  The  court  flndi  tint  tbe  plalatib 
herein  caused  said  lands  to  be  surveyed  mto  lots, 
blocks,  streeta,  and  alleys,  and  caused  the  same 
to  be  designated  as  a  town  site,  under  the  laws 
of  the  state  of  Oklahoma,  under  the  name  of 
'MiddleburK,'  and  since  said  deeignatlon  there 
bas  been  placed  on  said  lands  a  post  office, 
■torehousea.  dwelling  houses,  churches,  gins, 
Bchoolhouses,  blacksmith  shops,  lumber  yards, 
and  the  like,  of  the  approximate  value  of 
$40,000. 

•Twelfth.  The  court  concludes  from  the  law 
that  after  the  selection  was  made  by  Buckner 
Bnrns,  and  the  decree  of  the  United  States 
Court  for  the  Southern  District  of  the  Indian 
Iteritory,  declaring  the  title  of  said  land  in 
B.  A.  Ledbetter,  he  (the  said  11.  A.  Ledbettcr) 
acquired  the  equitable  title  to  said  lands. 

'Thirteenth.  The  court  concludes  from  the 
law  that  the  contest  filed  by  the  defendant.  Del- 
lia  Bowen,  against  Buckner  Burns,  in  the  Chick- 
a>aw  Land  Office  at  Ardmore,  did  not  state 
bets  sufficient  to  warrant  said  land  office  in 
eotertaiiung  jurisdiction  of  said  contest. 

"Fourteenth.  Ttie  court  concludes  tmrn  the 
law  that  tbe  jadKment  awarding  the  lands  to 
the  defendant  herein,  Dellia  Bowen,  was  an  er- 
roi  of  law,  and  tbe  court  concludes  from  the 
law  that  the  issuance  of  tbe  patent  to  Dellia 
Bowen  was  an  error  of  law,  and  the  court  con- 
cludes from  the  law  that  the  defendant,  Dellia 
Bowen,  holds  the  title  to  said  land'  in  trust 
for  the  plaintiffs  herein." 

Upon  these  findings  of  fact  and  conclu- 
sions of  law,  the  court  decreed  as  prayed  In 
the  plaiutiff's  petition.  To  reverse  this  de- 
cree the  defendant  bas  perfected  an  appeal 
to  this  court. 

It  will  not  be  necessary  to  examine  In  de- 
tail the  numerous  errors  assigned,  since  the 
consideration  of  tbe  fifth  assignment,  which 
Is  "that  the  decision  and  findings  of  the  court 
are  not  sustained  by  sufficient  evidence  and 
are  contrary  to  law,"  will  dispose  (tf  an  of 
the  assignments  made. 

There  was  little,  if.  any,  controversy  as  to 
the  facts,  and  there  can  be  no  serious  ques- 
tion about  there  being  suffldent  evidence  to 
sustain  the  findings  of  fiict  made  by  the 
court  The  only  serious  question  presented 
by  the  record  is  whether  or  not  the  law  was 
correctly  declared  and  applied  i)y  the  trial 
court 

[1,2]  rint  The  Judgment  of  tbe  United 
States  Court  for  the  Southern  District  of  the 
Indian  Territory,  sitting  at  Ardmore,  ren- 
dered in  the  salt  of  H.  A.  Ledbetter  against 
Buckner  Burns  et  al.,  is  attempted  to  be  at- 
tacked on  this  suit  The  record  shows  that 
tile  parties  to  that  suit  were  a  dtlzen  of  the 
TMted  States  and  an  intermarried  dtlzen  of 
the  Choctaw  Nati<m  and  a  nondttzen,  and 
that  the  subject  of  the  suit  was  a  tract  of 
land  located  In  tbe  Southern  District  of  the 
Indian  Territory,  and  wlttiln  the  JurladictioD 
of  that  court  It  thus  appears  that  tbe  court 
bad  Jurisdiction  of  the  parties  and  of  the 
subject-matter.    Tbe  Judgment  rendered  in 
caae  Is  therefore  not  TOid.  Whether 
or  not  tJiat  Jnd^ent  was  correct  cannot 
be  determined  In  this  salt,  whweln  that  de- 
^  Is  sought  to  be  attacked  collaterally. 
No  appeal  was  taken  from  the  decree  ren- 
hi  that  case^  and  it  therefore  became 


flnal,  and  we  an  bound  to  premma  on  col- 
lateral  attack  that  the  court  correctly  de- 
creed la  tbat  ease  that  the  tttle  to  the  land 
in  controvefiy  In  tbls  sidt  was  In  tbe  plain- 
tlfl  H.  A.  Ledbetter  at  the  date  of  tbe  rendi- 
tion of  the  decree  therein,  July  IS,  1907.  The 
dalm  of  the  idaintUt  la  emw,  Dellia  Bowen. 
was  Initiated  after  the  rendition  of  the  decree 
In  that  salt,  to  wit,  on  Angnat  19, 1907,  at  tbe 
time  of  flUng  hex  contest  against  tbe  sdeetlon 
of  the  land  In  coatr»eny  l^^  Bncfener  Bams 
as  bis  sorplns  allotnoat  and  tbe  basis  ot 
her  right  was  the  act  of  Bodooer  Boms  In 
coQTeying  the  land  to  a  nondtlaea  of  the 
Indian  Natlois.  Sbe  tbexefore  dabned  an- 
dex  Badmer  Bvmst  and  since  Bums'  right 
and  title  to  the  land  was  adjudicated  in  the 
decree  of  tbe  United  States  Conrt  for  tbe 
Southern  District  of  tbe  Indian  Territory 
on  July  15, 1907,  she  wotild  seem  to  be  bound 
by  that  decree,  and  her  r^t  precluded  by 
it  Lynch  T.  Hurpby,  101  U.  a  218, 16  Sup. 
Ct  G23,  40  L.  Ed.  688. 

[3]  Second.  As  to  tbe  right  of  Buckner 
Bums  to  sdect  Uils  land  as  his  allotment. 
It  is  admitted  tbat  he  was  a  duly  enrolled 
citlzeu  of  the  Choctaw  Nation  by  Intermar- 
riage. SecUon  U  of  the  act  of  July  1,  1902 
(32  Stat  L.  641,  c  196^,  reads  In  part  as 
follows: 

"There  shall  be  allottad  to  oach  member  of  the 
Ohoctaw  and  CSdckasaw  Tribes,  as  soon  as 
practicable  after  the  approval  b;  the  Secretary 
of  the  Interior  of  hia  enrollment  as  herein  pro- 
vided, land  equal  in  value  to  three  hundred  and 
twen^  acres  ct  the  average  allottahle  land  of 
the  Choctaw  and  Chickasaw  Nations,  *  •  • 
which  land  may  be  selected  by  each  allottee 
so  as  to  indnda  his  improrements." 

Tbe  tratlmony  Is  nndispnted  tbat  Bnckner 
Bums  acquired  tbe  improvements  to  the 
land  in  question  from  tbe  party  in  possea- 
slm  thereof,  and  ther^ore,  under  the  statute, 
had  a  right  to  select  tb»  land  as  bis  allot- 
ment and  to  have  tbe  same  allotted  to  him. 
And  it  also  appears  from  the  record  that 
he  made  tbe  sdectton,  and  that  the  land  was 
allotted  to  him,  and  tbat  a  cwUflcate  of  al- 
lotment for  the  land  was  issued  and  delivered 
to  him.  Tbe  authorities  practically  all 
agree  that  the  dfect  <tf  tbe  allotment  and 
the  ddivery  of  tbe  allotment  certificate  was 
to  vest  in  the  allottee  the  equitable  and  legal 
title  to  the  land.  It  was  said  by  tbe  Circuit 
Court  of  J^peals  for  tbe  Eighth  Circuit  in 
Wallace  v.  Adams,  143  Fed.  716,  at  page 
721,  74  a  O.  A.  540,  at  page  546: 

"The  aUotmeot  certificate  when  Issued,  like  a 
patent  to  land,  is  dual  in  its  effect  It  is  an 
adjudication  of  the  special  tribunal,  empowered 
to  decide  all  questions,  that  the  party  to  whom 
deed  issues  is  entitled  to  the  land,  and  it  is  a 
conveyance  of  the  right  to  this  title  to  the  al- 
lottee. United  States  v.  Winona  &  St.  Peter 
By.  Cb,  16  O.  O.  A.  96,  103.  67  Fed.  948,  055." 

Tb9  record  does  not  show  when  the  allot- 
ment certificate  for  the  land  in  controversy 
was  issued  to  Buckner  Bums,  but  it  does 
show  that  it  was  dated  December  4,  1906. 
It  may  be  that  the  presumption  would  arise 
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from  tbese  facts,  and,  in  the  absence  of  ft 
showing  to  the  contrary,  that  the  certificate 
ms  Issued  in  dne  course  under  the  law. 
However  this  may  be,  it  is  clear  that  the 
Issuance  of  the  certlfloate  was  an  adjadlca- 
tlon  that  Buckner  Boms  had  a  right  to  the 
land,  and  the  delivery  of  the  certificate  pro- 
tected and  rested  the  title  in  him,  and  sub- 
sequent to  April  21,  1904,  the  date  of  the  ap- 
proval  of  the  act  removing  restrictions 
against  alienation,  he  had  the  right  to  con- 
vey his  surplus  allotment. 

It  wa^  said  by  this  court,  in  speaking  of  a 
Seminole  allotment  certificate,  In  the  case  of 
Godfrey  t.  Iowa  Land  &  Trust  Co.,  21  OkL 
293,  at  page  299,  96  Pac.  792,  at  page  794: 

"Obviously,  npon  the  selection  of  hla  allot- 
ment  and  the  receipt,  by  the  allottee,  of  a  cer- 
ti^cate  signed  by  the  chairman  of  the  Commis- 
sion of  the  Five  Civilized  Tribes,  the  land  de- 
Bcribed  In  said  certificate  was  segregated  from 
tbe  common  mass  of  Seminole  land.  It  could 
not  thereafter  be  allotted  to  any  other  citizen. 
The  allottee  could  not  be  deprived  of  the  same, 
either  by  the  federal  government  or  the  Indian 
Tribes.  In  the  case  of  Wirth  v.  Branson,  98 
U.  S.  118.  25  L.  Ed.  86,  the  court  said :  The 
rule  is  well  settled  by  a  long  coarse  of  deci- 
sions that,  where  public  lands  have  been  sur- 
veyed and  placed  m  the  market,  or  otherwise 
opened  to  private  acquisition,  a  person  who 
complies  with  all  the  requisites  necessary  to  en- 
title him  to  a  patent  for  a  particular  lot  or 
tract  shall  be  regarded  as  the  equitable  owner 
thereof,  and  the  land  is  no  longer  open  to  se- 
lections. The  public  faith  has  become  pledged 
to  bim,  and  any  subseqnent  grant  of  the  same 
land  to  another  party  Is  void,  unless  the  first 
selection  or  entry  be  vacated  and  set  aside." 

And  also  in  the  samel  case  it  was  said,  in 
regard  to  the  right  of  an  allottee,  who  was 
not  of  Indian  blood,  to  convey  his  snrplns 
allotment,  as  follows: 

"When  we  consider  this  provision  In  connec- 
tion with  tbe  act  of  April  21,  1904,  removing 
all  restrictions  npon  the  alienation  of  lands  of 
nil  allottees  of  either  of  the  Five  Civilized 
Tribes  of  Indians  who  are  not  of  Indian  blood, 
except  mlnonk  and  excwt  as  to  homesteads,  in 
the  ligbt  of  Barney  v.  Dolph,  snpra  [97  U.  S. 
652,  24  L.  Ed.  1063],  and  the  other  authorities 
heretofore  cited,  unquestionably  tbe  allottee 
herein  could  convey  all  of  his  atlotmoit,  except 
that  portion  designated  by  him  as  Us  home- 
stead.*' 

[4]  Thii^  Again  It  is  not  clear  that  the 
Commissioner  to  the  Five  ClvlUzed  Tribes 
did  not  commit  error  of  law  in  maintaining 
the  contest  of  Dellla  Bowen  on  the  ground 
set  out  in  her  petition,  to  wit: 

"That,  subsequent  to  the  selection  of  the  land 
by  Buckner  Bums,  he  conveyed  the  same  to 
noncitizens,  thereby  abandoning  his  right  to 
take  the  same  in  aUotment." 

And  also  In  sustaining  a  motion  to  rein- 
state said  contest  after  the  same  had  been 
dismissed  for  want  of  prosecution.  Tbe  stat- 
ute did  not  authorize  the  institution  and 
maintenance  of  a  contest  on  the  ground  set 
out  in  Dellla  Bowen's  petition.   Nether  the 


statute  nor  the  practice  before  depart- 
ment authorized  tbe  commissioner  to  arbi- 
trarily recall  and  cancel  the  allotment  cer- 
tificate issued  to  her  in  the  manner  he  did. 
Knight  V.  Lane,  228  U.  S.  6,  33  Sup.  Gt  407, 
67  L.  EM.  709.  It  follows  that  the  depart- 
ment likewise  fell  into  error  in  finding  that 
Dellla  Bowen  was  eatltled  to  allot  this  land 
and  in  issuing  an.  allotment  patent  for  tbe 
same  to  her. 

The  right  of  the  trial  court  to  review  the 
action  of  the  d^rtment  in  awftrdlng  this 
land  to  Dellla  Bowoi  ia  (dear.  The  Circuit 
Court  of  Appeals,  In  r^rting  to  an  allot- 
ment certificate  and  the  cancellation  of  tbe 
sam^  in  Wallace     Adams,  supra,  said: 

"Like  a  patent  It  Is  Impervious  to  collateral 
attack.  But,  as  in  the  case  of  a  patent,  if  the 
Commission  or  the  Secretary  has  been  induced 
to  Issue  the  aUotment  oortineate  to  the  wrong 
party  by  an  erroneous  view  of  the  lai^  or  by  a 
gross  or  fraudulent  mistake  of  tbe  racts,  the 
nghtful  claimant  is  not  remediless.  He  may 
avoid  tbe  decision  and  charge  (he  legal  title  to 
the  lands  In  tbe  bands  of  the  allottee,  as  he 
may  that  of  the  grant  to  a  patentee,  with  his 
equitable  right  to  It,  either  on  the  ground  that 
upon  the  facts  found,  conceded,  or  established, 
without  dispute  at  the  hearing  before  tbe  spe- 
cial tribunal,  tta  officers  fell  into  an  eiior  in 
the  construction  of  the  law  applicable  to  tbe 
case,  which  caused  them  to  refuse  to  issue  tbe 
certificate  to  him  and  to  give  It  to  another,  or 
that  through  fraud  or  gross  mistake  it  fell  into 
a  misapprehension  of  the  H.eta  proved  before 
it,  which  had  a  like  effect.  James  v.  Germania 
Iron  Co.,  46  G.  G.  A.  476,  479,  107  Fed.  697. 

See,  also,  Etooks  r.  Kenard,  28  Okl.  467, 
114  Pac.  744;  BoUnson  t.  Owena,  30  OkL 
484,  116  Pac.  995;  MltdieU  r.  Bell,  81  Okl. 
117, 120  Pac.  660;  Summers  v.  Barks,  36  OkL 
337,  127  Pac.  402. 

it  follows  firom  these  authorities  that  tbe 
trial  court  did  not  err  In  the  concln^ons  of 
law.  and  that  the  same  are  sustained  by 
abundant  authority. 

We  conclude  that  the  d^rtmoit  f^l  into 
error  of  law  In  entertaiiltng  the  contest  of 
Dellla  Bowen,  the  plaintiff  in  error,  and  al- 
so in  reinstating  this  contest  after  It  bad 
been  dismissed,  and  also  in  fioding  that  she 
was  entitled  to  allot  the  land  In  controversy, 
and  also  committed  error  of  law  in  issuing 
an  aUotment  patent  to  her,  and  that,  under 
the  facts  found  und  tbe  law  properly  ap- 
plied thereto,  Buckner  Bums  was  entitled 
to  a  patent  for  the  land,  and  that  the  de- 
fendants lu  error,  as  his  grantees,  have  the 
legal  title  to  tbe  land,  and  that  the  plaintiff 
in  error  holds  the  same  In  trust  for  them, 
and  that  the  exertions  should  be  overruled, 
and  the  judgmmt  amwaled  from  should  be 
aiiirmed. 

PBR  CUBIAM.    Ad<4Vted  In  whol& 
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RA.X  et  al.  T.  HBNDBRSON  ot  (No.  3880.) 
(Soprenw  Ooart  id  Oklahoma.   Qct  27,  1814.) 

(BvlUbvt  iy  tAe  Court.) 
L  Btidenck  n  576*)— TBsnuoRT  Qxtbh  at 

SXAlUNXNa  THUIf-^DHISBIBILZTT. 

The  testimony  of  a  witness,  since  deceased, 
^ren  at  an  examining  trial  before  a  justice  or 
the  peace  on  the  charro  of  felonious  assault, 
may  be  used  against  the  defendant,  in  a  civil 
suit  aninat  hln^  for  damages  bj  tha  person  aa- 
nnlted. 

[Bd.  Note.— For  other  caaes,  aee  BMdence, 
CenL  Dig:  H  S401-2400;  Dee.  Dig.  |  57&*} 

2.  ElVIDENCB  (I  576*)— l^TIMONT  OXVBIf  U 
EXAMINina  TAIAI/— Aduibsibilitt. 
B.  was  proeecated  tor  a  fel<mions  aaaaolt 
on  H.,  and,  at  the  aranriplng  trial  before  a  jna* 
tice  of  the  peace,  two  certain  wltnessea  gave 
eridenee  against  B.  and  were  fully  cross-exam- 
ined hjr  him ;  their  testimony  being  taken  down 
rerbatlm  in  ahortband,  wtiich  was  later  tran* 
scribed.  At  the  trial  later  of  a  dvU  ault  tox 
damage*  filed  by  H.  against  B.  and  baaed  on 
tlie  same  assanlt,  it  was  shown  that  the  two 
witnesses  were  dead,  and  the  court  permitted 
the  nse  of  the  evidence  given  by  them  in  the 
trial  of  the  criminal  case.   Held  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent.  Dig.  §{  2401-2405;  Dec.  THg.  }  576.*] 

CoDuniaslonera*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Klngflslier  Goan- 
ty:  James  B.  OuUlson,  Judge. 

Action  by  Settle  Henderson  and  anotber 
agalaat  Robert  Bay  and  others.  Judgment 
for  piMintiffl^  and  defendants  bxlng  error. 
Affirmed. 

W.  A.  IteCartney,  of  Klngflaher,  for  plain- 
tUEs  In  mor.  Bradley  &  Bndl<^  and  B.  F. 
Shatter,  all  of  Kingfisher,  for  defmdants  in 
error. 

BBEWBB,  C  This  Is  a  suit  for  damages 
OQ  account  of  iKrsonal  injuries  alleged  to 
bare  resulted  from  an  unlawful  assault  and 
battery.  Mrs.  Settle  Henderson,  as  plain- 
tiff below,  sued  all  of  the  other  parties  to 
this  record  as  defendants.  A  judgment  was 
rendered  against  all  of  tbem,  except  Ony  &. 
McCandless,  and  he  Is  brouf^t  Into  this  ap- 
peal as  a^d^endant  In  error. 

There  Is  one  important  and  very  interest- 
ing point  to.  be  decided,  and  this  point  re- 
lates to  the  competency  of  certain  evidence 
offered  in  behalf  of  the  plalntlfF  below,  and 
arises  on  this  state  of  facts:  After  the  dlffl- 
culty  between  the  defendants  and  the  plain- 
tiff below,  the  defendants  were  arrested  on 
the  charge  of  a  felonious  assault,  and,  at 
their  preliminary  trial  on  this  charge,  Wil- 
liam Hembree  and  J.  W.  Hess  gave  testl* 
mony  which  was  taken  In  shorthand  by  a 
steD(^rapher,  who  afterwards  transcribed 
the  same  Into  longhand.  These  witnesses 
were  croaa-ezamined  at  length  by  the  defend- 
ants. At  the  trial  of  the  Instant  case.  It 
was  shown  that  both  of  these  witnesses  were 
dead.  The  court  permitted  the  plaintiff  to 
use  the  evidence  of  these  witnesses  as  given 


at  the  trial  of  the  criminal  case.  When  the 
evidence  was  offered,  the  defendants  object- 
ed to  Its  introduction,  for  the  reasons  that 
It  was  taken  before  an  examining  magis- 
trate; that  It  was  Incompetent;  that  the 
stenographer  was  not  an  official  court  ste- 
nographer. 

Considering  the  objections  as  above  stated 
to  the  introduction  of  this  evidence,  only  one 
seems  to  be  important,  and  that  one  goes  to 
the  competency  of  the  evidence  in  the  form 
presented.  Whether  or  not  this  evidence 
can  be  used  does  not  depend  upon  whether 
It  was  taken  by  an  official  court  stenogra- 
pher; but  upon  this  point  It  may  be  said  that, 
In  the  trial  of  the  criminal  case.  It  was 
agreed  between  the  parties  that  the  stenog- 
rapher, Elva  M.  Bennett,  should  act  as  stenog- 
rapher In  the  case,  and  that  she  should  bear 
the  same  relation  thereto  as  U  she  were  the 
official  stenographer  of  the  court,  and  that 
her  notes  should  have  the  same  force  and  ef- 
fect This  leaves  for  our  consideration  the 
following  question:  Can  a  plaintiff  In  a  dvll 
suit,  based  on  an  assault,  use  the  former 
te8tlm<my  of  witnesses  then  deceased,  {^ven 
In  the  preliminary  criminal  trial  of  her  as- 
sailants? And  this  question  presents  a  dif- 
ficulty, and  this  difficulty  Is  narrowed  down 
to  the  question  of  "identity  of  the  parties  in 
the  two  suits."  We  have  examined  a  nnm- 
ber  of  articles  In  different  text-books  on  this 
question,  and  bellevo  that  the  rule  relative 
to  this  class  of  evidence  la  fairly  well  stated 
In  16  Cyc  1088,  thus: 

"Facts  may  be  established  by  evidence  thereof 
given  on  a  former  trial,  provided  tiie  court  Is 
satbfied :  (1)  That  the  par^  against  wh<Mn  the 
evidence  Is  offered,  or  nls  privr,  was  a  party 
on  the  former  trial;  (2)  that  the  Issue  is  sub- 
stantially the  same  In  the  two  cases;  (3)  that 
the  witness  who  proposes  to  testify  to  the  for- 
mer evidence  Is  able  to  state  It  witii  satisfac- 
tory correctness ;  and  (4)  that  a  stifflcient  rea- 
son is  shown  why  the  original  witness  is  not 
produced.  The  first  three  of  these  conditions 
render  the  reported  evidence  relevant;  the 
fourth  is  necessary  to  justify  the  court  in  re- 
ceiving it  Under  these  condmons,  the  evidence 
la  admissible  from  necessity,  even  if  then  Is 
other  evidence  to  the  same  effect." 

And  In  this  connection  we  would  suggest 
that,  if  a  more  extensive  inquiry  into  the  sub- 
ject is  desired,  the  same  Is  exhaustively  and 
carefully  treated  in  Ghamberlayne  on  Evi- 
dence, vol.  2,  p.  2088  et  seq.,  and  also  same 
topic,  Ency.  Ev.  voL  6.  p.  883  et  seq. 

Now,  having  In  mind  the  four  essential 
points  found  necessary  by  the  above  quota- 
tion to  render  the  evidence  admissible,  we 
find  that  there  is  little  difflcnlty,  unlesa  It 
be  with  the  point  first  named;  that  is,  as  to 
the  identity  of  the  parties  In  the  two  suits. 
That  the  Issue  was  the  same  in  both  the 
criminal  and  the  dvll  cftae  la  apparent.  In 
the  criminal  case  the  gravamen  of  the  charge 
lay  in  the  issue  as  to  whether  or  not  there 
was  an  unlawful  assanlt;  likewise  in  the 
dvil  case  the  right  to  recover  depended  ui>- 
on  the  Issue  of  whether  or  not  there  was  an 


•For  etbw  cms  sea  same  tople  and  teeUon  NUHBBR  In  Das.  IHs.  ft  Am.  Die.  ker-No.  SartM  *  RWr  Indsxai 


Digitized  by 


Google 


t76 


144  PACIFIC  BBPOBTEB 


(Ofct 


nnlawfal  assBtilt  And  on  the  Qilrd  point 
there  can  be  no  doubt  ttiat  the  evidence  giv- 
en at  the  Conner  trial  could  be  repeated  with 
Batiflfactory  oonectneu.  Aa  has  been  stated, 
It  was  taken  by  the  stenographer  selected 
these  parties,  and  no  complaint  Is  made 
that  her  work,  was  either  nnsatlafactory 
or  Inaccurate,  or  tailed  to  present  In  accurate 
form  all  the  testimony  given  by  the  wit- 
nesses. Neither  can  it  be  doubted  ttiat  a  snf- 
flclent  reason  Is  shown  for  not  produdng  the 
witnesses  at  tiie  sectmd  trUL  The  record 
shows  that  both  of  these  witnesses  were  dead 
at  that  time. 

^e  rule  allowing  tlie  Class  of  secondsry 
evidence  involved  here  has  been  tbe  subject 
<a  considerable  discussion  by  law  wrltera, 
and  we  are  Impressed  with  the  statement  of 
Judge  Ghamberlayne  in  his  work  on  Bvl- 
dence,  voL  2,  p.  1630: 

"Indeed,  it  may  folrly  be  said  that,  as  original- 
ly devised  and  as  practicallj  applied,  the  rula 
is  an  administrative  expedient  for  doitw  justice 
between  litigants  In  a  particalar  situation  as  a 
rational  compromise  between  two  well-known 
canons  (tf  Jodiefal  administration." 

But  coming  to  the  exact  point  upon  whlcih 
there  is  reasonable  ground  for  controversy, 
viz..  Was  there  suflldent  identity  of  parties? 
we  find  that  in  the  tert  (Bncy.  £v.  voL  G,  p. 
922)  the  admlsslUUty,  under  the  circum- 
stances, is  doubted,  on  the  ground  that  the 
parties  In  the  two  causes  are  not  sufficiently 
the  same;  but  it  la  admitted  that  it  Is  some- 
times allowed. 

We  have  examined  the  authorities  cited 
under  the  point  In  the  la8^named  work,  and 
in  our  Judgment  they  are  fairly  w^  bal- 
anced. The  cases  of  Harger  v.  Thomas,  44 
Pa.  128,  84  Am.  Dec.  422.  and  Zelen  v.  An- 
drews, Moody  &  M.  336,  81  B.  B.  736.  are 
against  the  admissibility  of  the  evidence. 
We  also  find  Mclnturff  v.  Ins.  Go.,  248  III 
92,  93  N.  E.  369,  140  Am.  St  Bep.  153,  21 
Ann.  Gas.  176,  against  it  The  case  of  Oavan 
V.  Ellsworth,  45  Ga.  283,  Is  In  favor  of  the 
admissibiUty  of  the  evidence,  and  Is  a  case 
very  similar  to  the  one  here,  and  exactly  in 
point  on  the  precise  phase  of  the  question 
Involved.  We  quote  paragraph  4  of  the  syl- 
labus: 

"The  testimony  of  a  witness,  since  deceased, 
given  before  the  magistrate  on  a  commitment 
trial  for  an  assault  with  intent  to  murder,  may 
Ik  used  asainst  the  defendant  in  a  dvU  suit  for 
damages  by  the  person  injured." 

And  in  the  body  of  the  opinion  the  court 
say: 

"The  issue  is  precisely  the  same,  except  that, 
in  the  criminal  trial,  tlie  intent  of  the  defend- 
ant was  more  prominenti;  matter  for  consid- 
eration than  here.  And  the  parties  were,  for 
this  purpose,  substantially  the  same.  The  de- 
fendant was  there  in  propria  persona,  and  the 
plaintiff,  the  injured  party,  repreaeated  by  bis 
protector,  the  state.  The  authorities  seem  to 
make  tfie  matter  turn  upon  the  opportunity  for 
croBs-examinetion.  This  the  defendant  against 
whom  the  testimooy  is  now  offered,  had  fully, 
on  the  commitment  trial.  See  1  Greenleaf,  Bt., 
H  183  to  187.  Hee,  also.  United  States  t.  Ma- 
Comb,  6  McLean.  286  {Fed.  Gas.  No.  15,702]." 


^nie  same  general  role,  under  very  similar 
circumstances,  is  announced  in  tbs  case  of 
Charleswortb  v.  Tinker,  18  Wis.  833;  the 
syllabus  being  as  follows: 

"In  a  subsequent  civil  action  by  mch  com- 
plainant to  recover  damages  for  the  same  as- 
sault and  battery,  evidence  may  be  introduced 
la  the  defendant  showing  what  was  said  on. 
the  trial  of  audi  prosecution  by  a  witness  for 
the  defense,  subsequently  deceased;  the  plain- 
tiff having  had  opportunity  to  crosB-examlne 
such  witness  at  the  former  trial." 

And  we  excerpt  from  tlie  body  of  the  oidn- 
lon  the  following: 

"It  seems,  however,  to  be  well  settled  by  many 
of  the  authorities  that  it  is  not  necessary,  in 
order  to  admit  such  testimony,  th'kt  it  abonld 
have  been  given  on  the  trial  of  a  cause  in  the 
exact  technical  shape  of  the  second  aiction,  or 
that  the  parties  in  this  action  should  be  literally 
or  nominally  the  aame  with  those  on  tlie  trial 
of  the  first  action.  See  the  casea  cited  in  Gowen 
&  HiU's  Notes  to  PbiL  Ev.  voL  l._p.  389  et 
aeq.  (4th  American  Ed.) ;  1  Oreenl.  Ev.  H  163 
and  164.  It  appears  to  us  that  the  true  test 
in  regard  to  the  admissibility  of  such  evidence 
is :  Did  the  party,  who  is  to  be  affected  by  it; 
have  the  power  of  ctosS'^xamining  the  witness, 
or  at  least  have  an  opportunity  of  doing  so?  If 
the  party  liad  this  power  of  cross-examining 
the  witness  on  the  former  trial,  and  was  legally 
called  upon  to  do  so,  we  can  then  see  no  danger 
or  hardship  in  admitting  the  evidence  in  a  sul>* 
sequent  amt  after  the  decease  of  the  witness." 

We  also  find  the  sa^e  rule  announced  by 
the  Supreme  Court  of  Iowa  In  the  case  of 
Kreuger  v.  Sylvester.  100  Iowa,  647,  60  N.  W. 
1059;  a  paragraph  of  the  syUabua  being  as 
follows: 

"In  a  dvil  action  for  assault 'and  battery,  it 
was  not  error  to  admit  the  evidence  of  a  wit- 
ness taken  in  shorthand  on  the  trial  of  defend- 
ant for  assault  to  commit  great  bodi^  Injury 
on  plaintiff,  involving  the  same  assault  m 
which  said  witness  was  folly  cross-examined, 
where  the  proper  foundation  was  laid,  and  the 
reporter  who  took  the  notes  teatlfied  at  the  civil 
trial  as  to  what  the  witness  said  In  the  criminal 
trial." 

And  In  the  body  of  the  opinion  it  la  said: 
"It  appears  that  Ote  evidence  was  taken  in 
shorthand  on  the  trial  of  tbe  criminal  ease,  and 
the  reporter  who  took  it  was  present  at  this 
trial,  and  gave  testimony  as  to  what  Meggitt 
said  in  the  former  proceedings.  We  think  that 
if  the  proper  foundation  was  laid,  as  we  must 
assume  it  was,  the  evidence  waa  admissible,  for 
it  appears  that  the  witness  Meggitf  was  fully 
cross-examined  by  counsel  at  the  trial  of  tbft 
criminal  case,  and,  although  the  parties  are  not 
precisely  the  same,  yet  such  evidence  is  almost 
universally  admitted.  Greeitleaf,  Ev.  S  164; 
Charlesworth  v.  Tinker,  18  Wis.  633,  and  cases 
cited;  Bradner.  Ev.  p.  313 ;  Code,  8  3777.  The 
admissibility  of  such  evidence  seems  to  turn  on 
the  right  to  cross-examine,  rather  than  on  tfa^ 
precise  Identity  of  the  parties." 

There  seems  to  be,  as  wiU  be  observed 
from  the  above  autboriUea,  a  growing  tenden- 
cy to  make  the  test  'as  to  the  admissibility  of 
such  evidence,  d^oid  upon  the  **right  and 
opportunity  to  cross-examine."  We  Udnk 
this  test,  most  assuredly,  should  be  applied, 
but  not  to  ttie  exdnslon,  or  even  to  tbe  dimi- 
nntlon  In  value,  of  the  other  essentials,  sucb 
as  a  reasonabie  identity  of  issues  and  par- 
ties, etc  And,  up(m  aiqtlylng  all  of  the  tests 
required,  we  are  constrained  to  hold  that  tho 
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evidence  admitted  in  tills  case  was  properly 
admitted.  The  assaulted  woman  prosecated 
the  criminal  charge,  not  In  name,  It  la  true, 
for  all  prosecutionB  must  run  In  the  name 
of  the  atate.  The  offense  Is  against  the  state 
and  all  the  people  thereof,  actually  as  well  as 
tlieoretically;  all  the  people  are  aggrieved 
and  are  Interested,  at  least  theoretically,  in 
the  prosecution;  but  the  victim  of  the  as- 
ttult  has  actually  a  greater  Intereet,  a  per- 
sonal present  concern,  in  the  prosecution  and 
ecmvictlon  of  the  assailant,  at  whose  hands 
she  has  snfTered.  She  takes  her  grievance  to 
the  law  officer  of  the  comity,  makes  com- 
plfltnt  trader  oath,  and  the  criminal  charge 
Is  flled  by  her  protector,  the  state,  In  Its 
name;  the  prosecuting  witness,  the  assaulted 
person,  has  an  Interest  In  the  prosecution, 
and,  for  all  practical  pnzpoees,  may  be  con- 
sidered substantially  a  party  thereto. 

The  remaining  points  urged  for  a  reversal 
do  not  require  detailed  discussion.  The  chal- 
len^  to  the  snflSdency  of  the  petition,  as  well 
as  the  obJeetitHis  to  certain  instructions  given 
by  the  court,  are  not  well  taken.  There  was 
BO  BDbstantlal  error  committed,  and  the  jvdg- 
meat  appears  to  have  been  a  Just  on& 

Tte  cause  should  be  affirmed. 

PEB  CGBIAM.   Adopted  In  whole. 


BRUSHA  et  al.'  v.  BOARD  OF  EDUCATION 

OF  OKLAHOMA  CITY.    (No.  2561.) 

(Supreme  Court  of  Oklahoma.   Nov.  24,  1914.) 

On  motion  to  strike  second  petition  for 
rebearing.   HotUm  nutalned. 

QALBBAITH,  O.  IV>r  orl^iiftl  onMnUni  In 
this  case  Bee  41  OkL  WO,  189  Pac.  296.  The 
defendant  in  error  flies  motion  to  strike  the 
KcDDd  petition  for  rehearing  from  the  flies 
for  the  following  reasons: 

"The  court  It  without  JarladiedoD  to  hear  and 
entertain  said  second  petition  for  rehearing,  and 
has  DO  jurisdiction  of  said  cause,  for  the  loUoW' 
lag  re&BODs:  Said  cause  was  appealed  from  a 
Jsdgmeiit  of  the  difltrict  court  of  Oklahoma 
County,  Okl.,  to  this  honorable  court,  and  on 
April  4,  1913  was  by  this  court  decided  and 
an  opinion  rendered  therein.  After  the  decision 
of  said  cause  in  this  court  and  the  rendition 
of  its  opinion  tber^,  the  plaintiffs  in  error  filed 
their  petition  for  rehearing,  within  the  time  al- 
lowed by  the  rules  of  this  court,  which  said  pe- 
tition for  rehearing,  after  consideration  by  the 
court,  was  duly  overruled  on  the  }Oth  day  of 
March,  1914,  end  tbe  opinion  of  this  court  af- 
firming said  judgment  ch  said  district  court  of 
Oklahoma  county,  Okl.,  was  thereupon  duly 
promulgated,  reported,  and  published  in  volume 
13d  of  the  Pacific  Reporter,  at  page  298.  After 
the  overruling  of  said  petition  for  rehearing  on 
the  17th  day  of  March,  1914  the  mandate  of  this 
court  waa  duly  and  regularly  issued  and  trans- 
mitted to  the  trial  court  on  tbe  18th  day  of 
March,  1914.  Defendant  in  errcff  further  shows 
to  tbe  court  that  the  decision  in  said  cause 
and  tb«  order  overruling  the  petition  for  rehenr- 
iag  therein,  were  made  and  entered  without  acci- 
dent, fraod,  Inadvertciiee,  or  mistake." 


The  mandate  having  gone  down  and  been 
spread  of  record  In  tlie  trial  court,  tills 
court  has  lost  Jurisdiction  of  the  cause,  and 
on  authority  of  Thomas  v.  niomas,  27  Okl. 
801,  109  Pac.  825,  113  Pac.  1068,  35  L.  R.  A. 
(N.  8.)  124, 183,  Ann.  Gas.  1912C,  713,  the  mo- 
tion is  sustained,  and  tbe  second  petition  tor 
rehearing  Is  stricken  from  the  flies. 

PBK  CURIAM.  Adopted  In  whole. 


HUCKINS  HOTEL  CO.  T.  HOOPBE. 
(No.  3032.) 

(Supreme  Court  of  Oklahoma.    Oct  27,  1914. 
Rehearing  Denied  Nov.  24.  1914.) 

(BjillaJmt  by  tht  Oowrt.) 

INNVKITPERS  (§  11*)— LOSS  OT  GDBST'S  PBOP- 

BBTT— BUBDBN  OF  PBOOF. 

H.,  a  traveling  salesman,  while  a  guest  of 
defendant  hotel,  deposited  wiui  it  for  safe-keep- 
ing 7390.  It  was  not  called  for  until  about 
three  or  four  weeks  later.  In  the  meantime  be 
was  a  registered  guest  a  part  of  the  time,  and 
part  of  tbe  time  he  was  away  and  not  technical- 
ly a  guest.  The  money  could  not  be  found  when 
demanded,  and  suit  was  brought  for  the  amount 
deposited,  JU^d.  that  the  burden  of  proof  was 
not  on  H.  to  snow  that  he  was  a  registered 
guest  at  the  precise  time  the  money  was  lost 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  II  S,  17-40;  DecTDig.  |  U.*] 

G<nmntssioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; John  J.  Carney,  Judge. 

Action  by  Joseph  O.  Hooper  against  the 
Hucklns  Hotel  Comi>any,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  AfBrmed. 

B.  O.  Toung,  ot  Oklahoma  City,  tor  plain- 
tiff In  error.  David  N.  Taylor,  of  Oklahoma 
Clt7i  for  defendant  In  error. 

BRBWEE,  0.  Joseph  O.  Hooper  brought 
this  suit;  as  plaintiff  below,  against  the 
Hucklna  Hotel  Company,  a  corporation,  as 
defendant,  to  recover  $390,  which  he  liad  de- 
posited with  tbe  defendant  for  safe-keeping. 
A  Judgment  for  said  sum  was  rendered,  on 
the  verdict  of  a  Jury  in  his  favor,  from  which 
the  defendant  appeals. 

The  appellant,  as  a  premise  for  the  argu- 
ment in  its  brief,  says: 

"We  contend  that  there  Is  only  one  proposi- 
tion in  this  case,  and  that  is :  Was  the  plaintiff 
a  gueat  at  the  time  the  package  was  lost?  And 
this  proposition  naturally  divides  itself  into 
two  questions,  namely:  First,  when  was  the 
package  lost?  And,  second,  was  the  plaintiff  a 
guest  at  that  timer 

Plaintiff's  evidence,  which  la  not  contra- 
dicted, discloses  that  he  Is  a  traveling  man, 
representing  an  Eastern  flrm,  and  that  on 
March  11,  1911,  he  came  to  Oklahoma  Clt; 
and  registered  at  the  Lee-Hucklns  Hotel,  and 
took  therein  his  trunk ;  that  he  stayed  over 
Sunday,  and  on  H<mdB7  paid  his  bill  and 
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made  urangonents  to  bave  a  room  reserved 
for  lilm  ^tber  Friday  or  Saturday  of  the 
same  woek,  and  fOr  his  trunk  to  remain  at 
tbe  bot^  In  Its  care,  and  directed  tbat  all 
man  that  be  might  receive  should  come  to 
the  hoteL  This  arrangemcoit  continued,  or 
rather  was  r^)eated  weekly,  from  the  time 
he  first  came  to  the  hotel  up  to  May  10th. 
He  was  actually  in  the  hotel  nine  periods 
durii^  tbe  time  mentioned,  his  trunk  re- 
maining there  ftiroughout  the  entire  time; 
he  ^ttaer  being  an  actual  gneat  presait  In 
the  boteU  or  with  a  room  reserved  for  the 
next  Satnrdayt  for  wlildi  he  was  liable  dur- 
ing tbe  entire  time  mentioned.  About  tbe 
middle  of  April,  on  either  tbe  14th  or  the 
2l8t,  while  he  was  present  and  a  guest,  he 
went  to  the  cashier's  window  and  Informed 
her  ttiat  be  bad  a  larger  amount  of  money 
than  he  ought  to  carry  wltb  blm ;  that  be 
wanted  to  leave  same  In  tbe  hotel  rault  or 
safe  for  safe-keeiAng.  He  counted  the  mon- 
ey and  fbouiOit  it  was  9370,  pushed  It 
through  ttie  wicket  into  tbe  cashier,  and  she 
counted  it  and  made  it  9890.  Plalntlfr  tb«i 
recounted  tbe  money  and  found  It  was  $300, 
pushed  it  back  to  the  cashier,  and  she  took 
1^  put  in  a  patent  envelope,  sealed  It,  and 
detailed  and  gave  to  him  a  receipt  for  tbe 
same.  About  tbe  10th  of  May  tbe  plaintiff, 
being  In  tbe  hotel  and  a  registered  guest, 
asked  for  Us  trackage  of  money  and  exhibit- 
ed bis  rec^pt  -  Tbe  cashier  took  the  re- 
oe^  went  to  the  vault  to  get  the  package, 
but  later  returned  and  Informed  plaintiff 
that  It  could  not  be  fonnd.  Later  plaintlfl 
made  formal  demand  for  the  money,  but  it 
was  never  restored  to  him,  and  this  suit  re- 
suited. . 

The  defendant  admits  that  it  received  the 
money  In  fbe  amount  stated  and  gave  a  re- 
ceipt as  claimed,  and  that  It  has  not  restor- 
ed the  mott^,  but  defends  on  tbe  theory 
that,  at  the  time  the  money  was  lost,  tbe 
relation  of  Innkeeper  and  guest  bad  been 
terminated  between  Uie  parties,  and  that 
therefore  It  was  not  liable  as  an  Innkeeper. 
Section  1113,  Rev.  L.  1010,  is  as  followa: 

"An  innkeeper  or  keeper  of  a  boardlng-hou8e 
is  liable  for  all  losses  of,  or  injuries  to,  personal 
property  placed  by  his  guests  or  boarders  under 
bis  care,  unless  occasioned  by  an  irresistible 
superbuman  cause,  by  a  public  enemy,  by  the 
negligence  of  the  owner,  or  by  the  act  of  some- 
one whom  he  brought  into  tbe  inn  or  boarding- 
boose;  and  upon  such  property  the  innkeeper 
or  keeper  of  a  boarding-house  has  a  lien  and  a 
right  of  detention  for  the  payment  of  such 
amount  aa  may  be  due  him  for  lodging,  fare, 
boarding,  or  other  necessaries  by  such  guest  or 
boarder ;  and  tbe  said  lien  may  be  enforced  by 
a  BKle  01  tbe  property  In  tbe  manner  prescribed 
loT  the  sale  of  pledged  property." 

This  statute  practically  makes  the  innkeep- 
er an  Insurer  of  tbe  property  of  his  guests 
placed  under  bis  care,  but  certain  exemptions 
from  liability  may  be  availed  of  by  tbe  Inn- 
keeper by  complj-lng  with  section  1114,  Rev. 
L.  1910,  which  Is  as  follows: 

"If  any  innkeeper  or  boarding  bouse  keeper 
keeps  a  fireproof  nfe,  and  gives  notice  to  a 


gnest  or  boarder,  either  personally  or  by  put- 
ting up  a  printed  notice  in  a  prominent  place 
in  the  room  occupied  by  tbe  guest  or  boarder, 
that  he  keeps  sucb  a  safe  and  will  not  be  liable 
for  money,  jewelry,  documents  or  other  articles 
of  unnsnal  value  and  small  tompass  unless 
placed  therein,  he  la  not  liable,  except  so  far 
as  bis  own  acts  contribute  thereto,  for  any  loss 
of,  or  injury  to,  such  article,  if  not  deporited 
with  bim,  and  not  regnired  by  the  guest  or 
boarder  for  present  use." 

The  omstlai  of  exemption  from  liability 
under  the  statute  above  quoted  Is  not  InvolT* 
ed  Id  Uils  caa^  for  it  seems  to  be  admitted 
that  the  notice  had  been  given  under  tbe 
statute^  and  ttiat  plainttfl  had  folly  com- 
piled wltti  the  notice  tog  maUng  tbe  deiicsit 
of  his  money  with  the  defaodant  Neither 
is  there  any  dabu  that  the  plaintiff  was  in 
any  way  ne^^Igent  or  had  anything  to  do 
with  the  loss  of  his  DMmey. 

Much  of  tue  a^tument  of  ^wellant  is  di- 
rected to  tbe  proposition  that  the  plaintiff, 
upon  each  recurring  visit  to  the  hotd,  ceased 
to  be  a  guest  when  he  checked  out  on  Mon- 
day morning,  and  that  the  r^tl<«  did  not 
exist  while  he  was  away,  but  ynfolA  be  re- 
esCabUshed  at  the  week-md  when  he  was 
actually  In  the  hotel,  and  appellant  says, 
therefore,  that  plalntlfrs  evidence  tails  to 
make  a  case  In  that  it  does  not  affirmatively 
prove  that  tbe  loss  occurred  wben  he  was  a 
guest  In  tbe  hotel ;  lo  others  words,  that  tbe 
burden  was  on  plaintlfl,  not  only  to  prove  all 
that  he  did  prove,  but  to  go  further  and  af- 
firmatively show  that  the  property  was  lost 
wben  be  was  a  guest,  and,  not  having  done  so, 
that  bis  case  fails  for  want  of  proof.  We  do 
not  believe  that  this  burden  rested  upon  blm. 
Even  assuming  for  tbe  purpose  of  the  ar- 
gument, but  without  so  deciding,  that  plain- 
tiff would  not  be  a  guest  from  Monday  morn- 
ing until  Friday  or  Saturday  when  he  re- 
turned, we  do  not  believe  that  the  burden 
was  cast  upon  blm  to  show  that  bis  mon^ 
was  lost  by  tbe  defendant  at  a  time  when  he 
was  actually  In  tbe  hotel  as  a  guest  Tbe 
plaintiff  knows  nothing  about,  and  In  tbe 
very  nature  of  tbln^  could  know  nothing 
about,  the  loss  of  Ms  money  or  bow  or  Just 
wben  It  occurred.  If  anybody  knows  any- 
thing about  how  the  hotel  lost  this  money 
or  when  It  occurred,  it  must  be  tbe  hotel 
managers.  They  ought  at  least  to  know  some- 
thing about  It  and  be  able  to  give  some  ex- 
planation of  tbe  very  unusual  occurrence. 

We  have  not  fonnd  any  case  directly  In 
point  on  this  question,  wherein  the  facts  are 
the  same,  but  It  seems  to  be  unquestioned 
that  where  tbe  relation  of  innkeeper  and 
guest  lias  been  created,  and  the  question 
arises  as  to  whether  tbe  relation  baa  been 
terminated,  tbe  burden  is  on  the  Innkeeper 
to  show  such  fact  (Beale  on.  Innke^)ers  and 
Hotels,  105),  and  likewise  where  an  Innkeep- 
er has  made  a  misdelivery  of  the  goods  of  a 
departing  guest,  so  that  th^  are  lost,  the 
burden  is  on  tbe  innkeeper  to  explain  the 
loss  and  give  a  snfflcioit  reason  flieretor 
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(Beslft  on  InnkecDen  and  Hottlo,  SOS,  and 
cases  dted)* 

In  tills  case  the  defendant  offen  no  word 
of  eipIanaUon  aa  to  how  the  loss  occurred. 
It  does  not  make  a  aaggestionr  or  evei  has* 
ard  a  gaoB,  as  to  how  It  tolght  haTe  hap- 
pened. It  stands  In  the  attitode  of  saying: 
Tes,  we  are  an  Innkeeper,  and  you  were  our 
goest  when  yon  deposited  yoor  money,  and, 
had  yon  demanded  Its  return  while  yon 
woe  our  guest,  we  were  Insurers  and  would 
have  been  liable  to  you ;  but  since  there  was 
a  portion  of  the  time,  between  the  time  of 
the  deposit  and  the  demand  for  it,  in  which 
yoa  were  not  in  fftct  oar  guest,  therefore  yon 
bare  not  shown  us  liable  for  your  money, 
because  you  have  not  shown  afflrmattrely 
that  we  lost  it  during  the  time  you  were  ac- 
tually with  OB.  This  will  not  do.  It  is  Just 
as  probable  as  otherwise  that  this  money  was 
lost  while  the  plaintiff  was  an  actual  guest 
iQ  the  bot^  We  think  it  is  more  probable 
than  otherwise.  The  defendant  took  great 
pains  to  show  that  packages  of  this  kind 
were  put  In  a  concrete-steel  vault,  which 
bad  a  steel  door,  locked  with  a  key,  and  In- 
side an  Inner  steel  chamber,  which  had  two 
keys  to  open  it;  that  these  keys  were  kept 
by  the  clerk;  that  packages  of  this  kind' 
were  received  by  the  cashier  at  ber  cashier's 
cage  and  were  immediately  turned  over  to 
tbe  clerk,  or  his  assistant,  to  be  placed  In 
the  ranlt.  Neither  the  hotel  proprietor  nor 
the  caahl^  In  this  iMrtlcular  instance  remem- 
ber a  single  thing  about  the  transaction. 
The  cashier  admitted  her  signature  to  the 
receipt,  but  all  recollection  of  the  transaction 
of  recelTing  the  money,  the  handling  of  .it 
tbe  counting  and  recoimting  of  it,  aa  testified 
to  by  tbe  plalutiiC,  had  passed  from  her 
mind;  but  she  nnlted  with  the  proprietor  In 
saying  that  the  package  must  have  been 
handled  In  tbe  usual  way,  as  has  been  above 
Kt  out  Now  it  is  clear  that  If  tbe  jMckage 
was  handled  in  the  usual  way  and  was  pnt, 
by  the  clerk.  In  this  steel  box  under  two 
lodEs,  In  the  vault  under  another  lock,  all  of 
tbe  iKfB  ct  whldi  are  In  Uie  cust^y  of  the 
hotel,  tliat  It  was  not  lost  at  alii,  but  was 
niteawropi^ted  by  some  tmsted  ena>loye. 
There  is  no  snggestion  by  the  defendant,  and 
we  would  not  like  to  assume,  that  any  of  tbe 
empUqrte  were  dishonest  and  stole  tbe  mon- 
ey ;  therefore  It  would  seem  more  probable 
that  tbe  money  never  got  Into  tlie  mxcag  box, 
but  possibly,  after  bavlng  been  received  by 
tbe  cashier,  was  temporarily  laid  a^de  and 
atolm  8«ne  (me  not  connected  with  tbe 
boteL  If  such  was  the  case,  the  money  was 
lost  while  the  platntlfr  was  a  registered 
guest,  and  there  could  be  no  Question  of  lia- 
bility; but,  be  tblB  as  it  may,  we  are  content 
to  simply  hold  that,  under  the  facts  of  this 
case,  tbe  plalntlnTs  evidence  was  sufficient, 
and  that  the  burden  ot  diowing,  If  it  could 
■how  such,  that  tbe  pat^ge  was  lost  after 


the  reUUkm  of  gueet  and  tnnkMper  had  beoi 

terminated  was  <m  the  defendant 
The  case  should  be  affirmed 

PER  OUBIAM.  Adopted  In  wholft 


ALFBST  V.  COLBERT  et  aL   (No.  86U9.) 
(Supreme  Court  of  OUahoma.  Nov.  17,1914.) 

(8yllabu$  h»  the  Court.) 

L  JuDOMsnT  ({  S40*)  — "Res  Juoiciia."  — 

RE<inisiTES  or  Pima. 

In  order  to  constitute  a  good  plea  of  res 
judicata,  the  following  elements  should  be  ap- 
parent: First,  tbe  parties  or  their  privies  must 
be  the  same:  second,  the  subject-matter  o£  the 
action  must  be  the  same ;  third,  the  issues  must 
be  the  same,  and  must  relate  to  the  same  sub- 
Ject-mattw;  fourth,  the  capacities  ot  the  per- 
sons moat  be  the  same  In  reference  to  tbe  sub- 
ject-matter and  to  tbe  issues  between  them — 
and  where  these  elements  are  clearly  apparent, 
tbe  plea  sboold  be  sustained. 

[Eid.  Mote.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1078;  Dec  Dig.  (  MO* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Res  Adjudicata.] 

2.  Juoounnr  (f  713*)  —  OoMOLtTSivsnnss— 

Mattebs  ConOLUDSO. 

A  judgment  of  a  court  of  competent  juris- 
diction delivered  upon  the  merits  of  a  cause 
is  final  and  ooncloaive  between  tb^  parties  In 
a  subsequent  action  upon  the  same  cause,  not 
only  as  to  sll  matters  actually  litigated  and  de- 
termined in  the  former  action,  but  also  as  to 
every  ground  of  recovery  or  defense  which  might 
have  been  presented  and  determined  therein. 

[Sd.  Notftr— For  other  cases,  see  Judgment, 
Cent  Die.  tt  10^  1066,  1099,  1234-1287, 
1239.  1241,  1247;  Dec.  Dig.  |  713.«1 

3.  JuDOHEKT  (i  958*)— Rxs  Judicata— Ques- 
tion OF  Law. 

When  a  former  judgment  is  set  np  as  a  bar 
or  estoppel,  the  Question  whether  there  is  such 
an  identity  of  the  parties  and  of  the  subject- 
matter  or  cause  of  action  as  will  support  the 
plea  of  res  judicata  is  a  question  of  law  for 
the  fuiurt  when  It  ts  determinable  from  an  in- 
spection of  the  record. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  tl  1827-1829 ;  Dec.  Dig.  |  958.*] 

Conunissioners*  Opinion,  Dlvisiui  No,  2. 
Error  from  District  Court,  Rogers  Couuty, 
T.  L.  Brown,  Judge. 

Injunction  by  R.  J.  Alfrey  against  Perry 
C<dbert  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

Jease  W.  VnMm  and  Gbaa.  O.  Watts,  both 
of  Wagoner,  and  Alvln  F.  Molony,  of  Husko- 
gee,  for  idalntiff  in  error.  Henry  M.  Brown 
and  Robert  F.  Blair,  botti  of  W^oner,  for 
defaidantB  in  error. 

HARBISON,  C  This  was  an  action  by 
B.  J.  Alfrey  against  Periy  Colbert,  a  Greek 
freedman,  and  his  guardian,  James  A.  Har- 
ris, to  enjoin  the  sale  of  a  portion  of  the 
lands  allotted  to  such  freedman.  which  lands, 
upon  p^iUon  of  hla  guardian,  had  been  oi^ 
dered  to  be  sold  by  the  county  court;  the 
plaintiff  alleging  that  he  was  tbe  legal  and 
equitable  owner  by  virtue  of  a  deed  executed 
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to  blm  by  Oolbert  SiOj  10, 1906,  and  that  the 
f>ale  of  Biicli  lands  by  order  of  court  constl* 
tuted  a  cUmd  on  xdatotUTa  title.  Wherefore 
be  prayed  that  sacdi  sale  be  enj<dned.  The 
def^dant  Colbert,  through  his  guardian,  H'ar^ 
lis,  aiuwered  plaintiff's  petition  by  denying 
sperifleally  every  allegation  not  admitted* 
and  filed  a  crosa-petltlon  against  plaintiff 
setting  up  a  former  Judgment  and  decree  of 
the  United  States  Circuit  Court  of  Appeala, 
wbereln  the  rights  of  the  plaintiff  In  error 
and  Colbert  to  the  tract  of  land  in  question 
were  alleged  to  hare  been  Anally  adjudicated, 
and  praying  for  the  dismissal  of  plaintiff's 
petition  and  tor  costs  and  damages,  and  that 
plaintiff  be  enjoined  from  farther  Interfering 
with  the  dl^KKdtlon  of  Gqlberf  s  land.  Plain- 
tiff replied,  admitting,  in  substance  that  the 
decree  of  the  federal  ooort  pleaded  by  de- 
fendant in  his  answer  bad  the  effect  of  ad- 
judicating the  rights  between  plaintiff  and 
Colbert  In  reference  to  the  land  in  question 
as  evidraced  by  two  former  deeds,  but  con- 
tending  that  snth  decree  did  not  have  tlie 
effect  ct  adjudicating  the  issues  presented  in 
the  case  at  bar,  for  the  reascm  that  plaintiff 
bad  a  later  deed.  When  the  cause  came  on 
for  trial,  defendant  moved  for  Judgment  on 
the  pleadings,  which  motion  was  sustained  by 
the  court  on  the  theory  that  all  rights  be- 
tween the  plaintiff  and  Oolbert  in  reference 
to  the  land  In  Question  bad  been  determined 
by  the  United  States  District  Court  and  on 
appeal  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  (168  Fed.  231, 
93  C.  C.  A.  017) .  and  that  the  doctrine  of  res 
Judicata  was  applicable,  and  from  such  Judg- 
ment the  plaintiff  appeals. 

Two  material  propositions  are  pree«ited: 
First,  whether  the  doctrine  of  res  Judicata 
was  applicable  under  the  state  of  the  plead- 
ings; second,  whether  the  defendants  were 
entitled  to  Judgment  on  the  pleadings. 

The  history  of  the  facts  involved  and  Is- 
sues determined,  both  In  the  former  Judg- 
ment and  decree  and  in  the  case  at  bar.  is 
well  stated  in  the  finding  of  facts  and  decree 
of  the  trial  court  in  this  case  as  follows: 

"Now  on  this  16th  day  of  Aagiist.  A.  D.  1911. 
came  oa  regularly  to  be  heard  tbe  above-cntltlea 
cause  upon  tbe  petition  of  plaintiS,  the  answer 
and  crosa-putition  of  defenaauts,  and  the  reply 
thereto  by  plaintiff,  and  thereupon  the  plaintiff 
appeared  by  bis  attorney,  Charles  O.  Watts,  and 
the  defendants  appeared  by  their  attorneys, 
Blair  and  Brown,  and  ell  parties  aanonnced 
ready  for  trial ;  whereupoa,  the  defendants,  by 
permission  of  the  court,  filed  their  motion  for 
Judgment  upon  said  pleadings;  and  the  court, 
havuig  beara  the  argument  of  counsel,  and  hav- 
ing read  and  fully  considered  and  understood 
the  authorities  cited  by  them^  is  oC  the  opinion 
that  said  motion  is  taken  and  ought  to  be 
sustained. 

"The  court  further  finds  that  the  land  de- 
scribed in  plaintiff's  petition— to  wit,  the  soatb 
half  of  the  northwest  quarter,  less  "'^Aoo  acres 
occupied  as  a  right  of  way  by  the  Kansas  & 
Arkansas  Valley  Railway  Company,  and  lots 
5  and  6  of  section  4,  toTCoship  19,  range  17  east 
of  Indian  base  and  meridian,  tying  and  being  in 
Rogers  county,  Okl.— was  a  part  of  the  allot- 
ment of  Feny  Colbert,  a  citizen  of  the  Ctoek 


Nation  and  enrolled  on  the  freedman  roll  there- 
of; that  on  April  2S,  1904,  the  plaintiff,  to- 
gether with  one  O.  D.  Carl,  took  a  deed  from 
defendant  Perry  Colbert,  with  covenants  of  gen- 
eral warranty  to  said  lands;  that  on  July  28, 
1904,  tbe  said  Perry  Oolbert.  by  bis  father  and 
next  friend,  James  Colbert,  be^n  an  action  in 
the  United  States  Court  for  the  Western  Dis- 
trict  of  the  Indian  Territory  at  Wagoner 
against  the  plaintiff  herein  and  said  O.  D.  Gbrl, 
to  cancel  and  set  aside  said  deed  for  the  rea- 
son that  the  said  Perry  Colbert  was  a  minor 
and  was  ignorant,  uneducated,  unable  to  read 
or  write,  and  was  of  weak  and  feeble  mind  and 
memory,  and  that  the  consideration  iHdd  for 
said  deed  was  grossly  Inadequate;  that  on  No- 
vember 21, 1905,  the  plaintiff  herem  and  said  U. 
D.  Carl  obtained  another  deed  from  said  Perry 
Colbert  to  said  land,  containing  covenants  of 
general  warranty;  that  plaintiff  who  was  one 
of  the  defendants  in  that  action,  claimed  to  be 
the  owner  of  said  land  under  and  by  virtue  of 
the  deed  first  execnted  and  under  and  by  virtue 
of  the  deed  last  mentioned,  and  claimed  all 
right,  title,  and  interest  In  and  to  said  land  by 
virtue  of  said  deeds,  and  also  tho  right  of  pos- 
session thereto ;  that  upon  the  issues  thus  form- 
ed, said  action  was  tried,  and  tbe  court  can- 
celed and  set  aside  said  deeds,  and  enjoined  the 
defendants,  said  R.  J.  Alfrey  and  G.  D.  Carl, 
from  conveying  said  land  and  from  in  any  wise 
clouding  the  title  thereto;  that  said  case  was 
taken  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  where  the  de- 
cree of  the  trial  court  was  nu>dified  and  af- 
firmed, Bald  court  holding,  in  its  opinion,  that 
said  deeds  were  void,  and  uiat  the  defendants  In 
that  action,  said  B.  J.  Alfrey  and  G.  D.  Carl, 
had  no  righ^  titie,  or  interest  in  or  to  aaid  land 
by  virtue  of  said  deeds,  and  that  the  plaintiff, 
said  Perry  Colbert,  ought  not  to  be  required  to 
pay  said  defendants  the  amount  of  money  paid 
to  blm  for  said  dee^  and  adjudged  against  the 
defendants  in  that  action  the  costs  of  said  suit. 

"The  court  further  finds  that  the  decree  of 
the  chancellor  was  made  and  entered  in  that 
action  on  July  23.  1900.  and  that  on  said  date, 
and  long  prior  thereto,  the  plaintiff  in  this 
suit,  said  B.  J.  Alfrey,  had  in  his  iNMsession 
the  third  deed  to  said  land,  which  he  bad  pro- 
cured from  said  Perry  Colbert  to  tbe  same 
land  as  described  in  bis  first  two  deeds,  but 
which,  by  misdescription,  appeared  to  be  aifTer- 
ent  land;  that  said  third  deed  was  delivered  to 
the  plaintiff,  B.  J.  Alfrey,  on  July  10,  1006; 
and  that  said  deed  was  not  set  up  in  sny  plead- 
ing before  the  United  States  court  and  was  not 
called  to  the  attention  of  the  court. 

"The  court  further  finds  that  the  judgment 
and  decree  of  the  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit  finally  adjudicated  and  de- 
termined as  between  said  B.  J.  Alfrey  and  said 
Perry  Colbert  their  respective  rights  to  the  prop- 
erty, and  that  the  plaintiff  in  this  suit,  said 
B.  J.  Alfrey,  is  bound  by  that  decree,  and  la 
estopped  in  this  suit  to  set  up  any  titie  to  said 
land. 

"The  court  farther  finds  liiat  tbe  subject- 
matter  of  this  action  is  the  same  as  tbe  subject- 
matter  in  that  action,  and  the  parties  to  this 
suit  are  the  same  as  the  parties  to  that  suit, 
and  that  judgment  should  be  rendered  in  favor 
of  the  defendant  Ferry  Colbert" 

Whereupon  tbe  court  entered  Judgment  In 
favor  of  Perry  Colbert,  and  perpetually  en- 
Joined  Alfrey,  his  agents,  servants,  employes, 
and  attorneys,  and  each  of  them,  from  inter- 
fering with  the  defendant's  right  of  posses- 
sion and  right  to  use,  keep,  and  occupy  and 
sell  said  land  or  any  part  thereof,  and  further 
enjoined  plaintiff  from  instituting  any  suit 
with  the  object  of  clouding  the  title  to  said 
lands  In  the  said  Colbert. 
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[11  The  contenti<m  of  plaintiff  In  error  that 
the  court  erred  In  the  foregoli^  finding  of 
fnct  and  Judgment  of  the  law  cannot  be  ans- 
tahied.  To  render  the  doctrine  of  res  Judi- 
cata applicable  In  a  given  case,  or  to  consti- 
tDte  a  good  plea  of  res  judicata,  the  following 
elemeots  must  be  apparent:  First,  the  parties 
or  their  privies  must  be  the  same;  second, 
the  subject-matter  of  the  action  must  be  the 
same;  third,  the  Issues  must  be  the  same, 
and  mnst  relate  to  the  same  subject-matter; 
fourth,  the  capacities  of  the  persona  must  be 
the  same  in  reference  to  the  subject-matter 
ADd  to  the  Issues  between  them.  See  Bou- 
vier's  Law  Dictionary;  Atchison,  T.  &  S.  F. 
R.  Co.  T.  Com'rs  of  Jefferson  Co.,  12  Ean.  127, 
135;  Pennebaker  v.  Parker,  33  Pa.  Super.  Ct 
45S,  461;  Turner  v.  Williams,  IT  S.  D.  548,  97 
N.  W.  842;  Benz  v.  Hlnes  &  Tarr,  3  Kan. 
397,  89  Am.  Dec.  594;  Freeman  on  Judg- 
ments, 252;  Brady  t.  Pryor,  69  Ga.  691.  In 
Bobstance,  the  foregoing  elements  are  uni- 
rersally  recognized  by  the  courts  and  text- 
writers,  and  the  authorities  are  In  equal  har- 
mouy  that,  where  these  elements  do  appear, 
a  plea  of  res  judicata  la  good.  These  ele* 
ments  clearly  ai)pear  in  defendant  in  error's 
cross-action  against  the  plaintiff. 

[2J  The  gravamen  of  the  first  action  and 
ot  this  action  was  the  question  whether  Al- 
frey  or  Colbert  had  title  to  the  land  in  ques- 
tluu.  The  land  was  the  same,  the  parties 
were  the  same,  and  the  issues  related  to  the 
identical  eabject-matter,  and  the  relation  of 
the  parties  to  the  subject-matter  and  to  the 
Issues  involved,  are  the  same  in  the  ca^  at 
bar  that  they  were  in  the  case  decided  by 
the  United  States  Circuit  Court  of  Appeals. 
It  U  contended  in  effect,  however,  by  plain- 
tiff in  error,  that  this  action  is  upon  a  later 
deed,  one  ot>talned  during  the  pendency  of  the 
other  action,  and  that  such  later  deed  was  not 
In  issue  in  the  other  action.  This  contention 
cannot  be  sustained  for  the  reasons  that, 
aside  from  the  fact  that  Ccdbert  had  been 
adjudged  InccnnpetMit  In  the  former  ded- 
aioQ,  and  that  subsequent  to  such  decision  a 
Buardian  of  hla  property  had  been  appointed 
the  alleged  later  deed  was  In  Alfrey's  posses- 
bI(hi  at  the  time  the  question  of  title  between 
him  and  Colbert  was  adjudicated  by  the 
United  States  court,  and  he  failed  to  set  np 
sQch  deed  in  his  answer  or  to  offer  same  In 
ertdeuce  at  the  former  trial. 

"The  rule  ia  well  settled  that  a  judgmeat  of 
a  cuurt  of  competent  jurisdictioa  delivered  up- 
on the  merits  of  a  cause  is  final  and  oonclusive 
betweoi  the  parties  in  a  subsequent  action  upon 
the  lame  cause,  not  only  as  to  all  matters  actu- 
ally litigated  aiid  determined  in  the  former  ac- 
tion, but  also  as  to  every  ground  of  recovery 
or  defense  which  might  have  been  presented  and 
determined  therein.  This  rule  ia  applied  both 
in  law  and  in  equity."  24  Am.  St  "Sug.  Enc.  of 
L.  (2d  Ed.)  781,  citing  a  long  list  of  deciaions 
iiom  England,  tJnlted  States  Supreme  Court, 
and  from  the  Supreme  Courts  ox  most  of  the 
■tates. 

It  Is  contended,  bowevw,  by  plaintiff  In  er- 
nw,  tlwt  tbe  deed  upon  whidi  this  suit  was 


based  was  not  in  Issue  In  the  former  trial, 
and  was  not  adjudicated  In  the  former  Judg- 
ment, and  that  deeds  obtained  pendente  lite 
are  not  barred  by  a  former  decree  of  title  to 
the  same  tract  of  land.  This  contention  may 
be  taken  as  true  as  to  deeds  obtained  pen- 
dente lite  by  a  stranger  to  the  former  action, 
or  frcnn  a  stranger  to  the  former  action,  and, 
in  fact,  there  might  be  circumstances  under 
which  a  deed  from  and  to  the  same  parties, 
when  conveyii^  the  same  land,  might  not  be 
barred  by  a  former  adjudication  between  the 
same  parties  over  the  same  land.  But  such 
exception  to  the  general  rale  is  not  applicable 
to  the  facts  in  the  case  at  bar.  In  the  for- 
mer case  tbe  lower  court  decreed  the  can- 
cellation of  the  two  deeds  from  Colbert  to  Al- 
frey,  the  first  one  because  of  Colbert's  minori- 
ty at  the  time  of  its  ezecntlon,  and  the  sec- 
ond one  because  he  was  mentally  Incompe- 
tent; but  decreed  that  Alfrey  shonld  recon^ 
vey  the  land  to  Colbert,  and  that  Colbert 
should  pay  back  to  Alfrey  the  sum  $550, 
which  the  testimony  showed  Alfrey  had  paid 
to  him,  and  also  held  that  Ccdbert  was  men- 
tally Incompetent  to  manage  his  own  proper- 
ty, and  ^ould  have  a  curator  appointed  to 
manage  same  for  htm,  and  enjt^ned  Alfrey 
from  selling  same  or  any  part  thereof  to  any 
other  person.  The  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  mod- 
ified this  judgment  to  the  extent  that  Col- 
bert be  not  required  to  pay  back  to  Alfrey 
the  money  received  from  him,  and  In  all  other 
things  affirmed  the  judgment  of  the  lower 
court  Thus  it  la  seen  that  in  the  former 
case  tbe  suit  was  betweos  the  same  parties, 
over  the  same  land,  and  as  to  tbe  last  of  tiie 
former  deeds,  the  one  obtained  Bttep  the 
majority  at  the  grantor  Ccdhert,  upon  the 
ground  that  Colbert  was  mentally  incompe- 
tent to  manage  his  own  affairs.  In  tbe  case 
at  bar  the  same  land  la  involved,  the  contro- 
versy is  between  tbe  same  parties,  and  the 
same  state  of  uon  compos  mentis  stUI  exist- 
ing, Colbert,  In  the  meantime,  having  been 
adjudged  mentally  Incompetent,  and  a  guard- 
ian appcrinted  to  take  duti^  ot  bis  estate, 
which  g;aardlan  had,  by  orier  of  tbe  county 
court,  contracted  a  sale  of  the  lafid  in  ques- 
tion for  93,800;  wba«as  ttm  deed  upon  wblcb 
this  action  Is  bamd,  and  by  reason  of  which 
Alfrey  Bou^t  to  ajtdn  the  gnavdlon's  sale, 
eboTO  a  cwslderatlon  of  $600.  Under  this 
state  of  Acts,  the  case  does  not  come  wlUiln 
any  of  the  aceptlons  to  the  above  general 
rule  as  to. what  constitutes  a  good  plea  of 
res  judicata,  nor  does  It  onne  within  any  of 
the  exceptions  to  the  rule  aunounoed  In  24 
Am.  &  Eng.  Enc.  of  Law,  sapreu 

[S]  It  Is  alao  contended  that  tbe  court  erred 
in  bolding,  as  a  matter  of  law,  Oat  the  Identi- 
ty of  the  two  causes  of  action  was  snfBdent 
to  constitute  a  good  plea  of  res  Judicata. 
With  this  contentlMi  we  cannot  agre&  The 
question  was  easily  detramlnaUe  from  an  In- 
spection ot  tbe  record.  The  rule  la: 
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"When  a  former  judgment  !■  set  up  as  a  bar 
or  estoppel,  the  questioD  whether  there  is  such 
an  identity  of  the  parties  and  of  the  aubject- 
matter  or  cause  of  action  as  will  support  the 
plea  of  res  Judicata  is  a  question  of  law  for  the 
court  when  it  is  determinable  fiom  an  Inspe^ 
tion  of  th«  record.  •  •  *  "  23  Cyc.  1543. 

nieretoce  the  court  was  not  In  wror  In 
boldli^  aa  a  matter  of  law,  tbat  there  was 
Bufflcfent  identltgr  of  the  causes  of  action  to 
Bunwrt  the  plea  of  res  judicata. 

We  find  no  mson  for  rerersing  the  ju6g- 
ment,  and,  adhering  to  the  conclusdcms  reach- 
ed In  the  former  ^)ini<ni,  with  the  modifica- 
tions herein,  the  totmer  oitlnlon  is  with- 
drawn, this  one  filed  in  its  stead,  and  the 
Judgment  of  the  trial  court  afiSrmed. 

FEB  CUBIAM.   Adopted  in  whole. 


QBEBN  T.  BEHBINB  et  aL    (No.  8S03.) 
(Supreme  Court  of  Oklahoma.  Oct  18,  1914^ 

(SyllaJtut  Tty  the  Covrt.) 

1.  Beflevin  (8  119* )— Original  Action  oh 
Bond— Bight  to  Maintain. 

Where  the  plaintiff,  in  an  action  of  replev- 
in, procures  possession  of  chattel  property  by 
reason  of  an  uudcrtakiDg  issued  under  section 
0321,  Comp.  Lews  1909,  and  Judgment  la  ren- 
dered for  defendant  in  that  action  for  damages 
in  the  Bum  of  $1,  and  for  a  return  of  the  prop- 
erty, but  the  value  of  the  property  is  not  de- 
termined, the  defendant  may  maintain  an  orig- 
inal action  on  the  bond  for  the  value  of  the 
property  ao  taken. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent  Dig.  II  470-478;  Dec  Dig.  |  119.*] 

2.  BSFLETXR  (I  133*)— OBIOINAL  AOnON  ON 

Bo  ND— Petition— SrFFiciENcy. 

A  petltioD  in  an  action  on  a  replevin  bond 
which  recites  the  proceedings  in  which  the  writ 
of  replevin  was  obtained,  ^e  filing  of  the  bond, 
the  tendering  of  judgment  upon  the  trial  in 
favor  of  the  defendant  therein,  and  the  failure 
to  satisfy  the  Judgment  by  a  return  of  the  prop- 
erty as  required  by  the  terms  of  the  bond,  n 
good  aa  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  aee  Beplevin, 
Cent.  Dig.  §1  520-526 ;  Dec.  Dig.  1  133.*] 

OommissionerB'  Opinion,  Division  Now  2. 
Error  from  County  Court,  Blaine  County; 
George  W.  Ferguson,  Judge. 

Action  by  B.  M.  Qreen  against  A.  B.  Beh- 
biue  and  another.  Judgment  for  defendants, 
and  plaintiff  tvings  error.  Berersed  and  re- 
manded. 

I.  H.  IxM^bai^,  of  Watonga,  for  plain- 
tiff in  error.  Ed.  Baker,  of  Watonga,  for 
defendants  in  error. 

BITTENHOUSE,  0.  In  February,  1909, 
A.  B.  B^btne  brought  an  action  In  replevin 
against  B.  M.  Qreen,  and  executed  a  bond  In 
replevin  signed  by  himself,  and  D.  S.  Dele- 
plane  as  surety.  The  r^levln  action  was 
tried  and  resulted  In  a  Judgment  In  favor  of 
the  defendant,  B.  M.  Grem,  for  damages  In 
the  sum  of  ¥1,  and  a  finding  that  at  the 
commencement  of  the  r^lerin  ac^n  the  de- 
fendant was  entitled  to  the  possession  of  the 


catOe  inTolved,  and  ordered  a  return  of  anudi 
cattle  to  the  defendsnt  whldh  were  then  In 
the  iKmsesslon  of  the  plaintiff.  An  execution 
was  laBued  pursuant  to  sndi  Judgmott  tot 
damages,  costs,  and  a  return  of  the  cattle. 
The  costs  and  damages  were  paid,  and  execu* 
tion  returned,  "Cattle  not  found."  This  ac- 
tion was  instituted  to  recover  the  value  of 
the  cattle  taken  under  the  replevin  bond  and 
not  returned  to  the  defendant  according  to 
the  terms  thereot   The  petition  recites: 

"That  on  or  about  the  4th  day  of  February, 
A.  D.  1909,  the  said  defendant  A.  B.  Bebbine 
Instituted  an  action  in  replevin  in  the  justice 
court  of  F.  N.  Conklin,  a  justice  of  the  peace 
within  and  for  Watonja.  Blaine  county,  OkL, 
against  this  plaintiff,  B.  M.  Green,  and  at  the 
time  of  the  institution  of  said  action  said  de- 
fendant A.  B,  Behblne  obtained  an  order  of  re- 
plevin for  the  seizure  of  certain  property  then 
in  Uie  lawful  possession  of  said  plaintUC;  and 
that  to  obtain         order  of  replevin  and  the 

f roperty  covered  thereby,  and  then  in  the  law- 
ul  poBseasioa  of  said  plaintiff,  the  said  defend- 
ants, A.  B.  Behbine  and  D.  8.  Deleplane,  made, 
executed,  and  delivered  to  said  Justice,  F.  M. 
Conklin,  their  certain  bond  in  replevin  in  said 
action,  a  true,  full,  correct,  and  complete  copy 
of  which  said  bond  in  replevin  is  hereto  attach- 
ed and  made  a  part  hereof  and  marked  Ex- 
hibit A :  that  ondier  and  by  virtue  of  the  giving 
of  said  bond  and  caodng  said  order  of  replevin 
to  be  issued  and  placed  m  the  hands  of  the  offi- 
cer for  service  in  aaid  action  and  that  under 
and  by  virtue  of  said  order  of  r^levin  the  said 
sheriff  of  Blaine  county,  OkL,  at  the  Instance 
and  request  of  said  defendants,  took  from  said 
plaintiff  under  said  writ  or  order  of  replevin 
nine  head  of  cattle,  all  of  the  value  of  $195. 

"Plaintiff  further  states  that  afterwards  said 
defendant  B.  M.  Green  in  said  replevin  action 
filed  in  said  court  bla  answer  in  the  form  of  a 
general  denial,  thereby  controverting  every  alle- 
gation in  the  bill  of  particulara  and  affidavit  of 
replevin  filed  by  said  plaintiff  in  said  action, 
and  that  after  an  appeal  had  been  regularly 
taken  from  said  Justice  court  in  said  case  to 
the  county  court  of  Blaine  county,  Okl.,  said 
case  came  r^ularly  on  to  be  beard  and  tried 
by  the  court  and  the  jury  on  the  merita  of  said 
controversy  on  the  10th  day  of  July,  1910,  and 
after  due  and  legal  trial  by  the  court  and  a 
jury  and  due  consideration  thereof  on  tiie  mer- 
its, the  court  rendered  Judgment  in  said  cause 
in  favor  of  this  plaintiff,  defendant  in  said  case, 
for  the  return  of  said  property  to  said  plain- 
tiff, defendant  in  said  suit,  and  for  his  damsgea 
sustained  on  account  of  the  wrongful  taking 
thereof  in  the  sum  of  $1.  a  true,  full,  correct, 
and  complete  copy  of  which  aaid  judgment  and 
journal  entry  of  said  court  in  said  case  is  hereto 
attached  and  made  a  part  hereof,  marked  Ex- 
hibit B;  that  on  the  27th  day  of  Jaly,  1910. 
tiie  said  plaintiff,  defendant  in  aaid  replevin  ac- 
tion, caused  an  execution  to  issue  out  of  the 
county  court  for  the  enforcement  of  the  judg- 
ment in  said  action  so  rendered  as  aforesaid, 
and  the  same  was  placed  in  the  hands  of  the 
sheriff  of  Blaine  county,  Okl.,  for  service,  and 
that  on  the  Ist  day  of  October.  1910,  the  said 
sheriff  returned  said  execution  with  the  indorse- 
ment of,  'No  such  property  found,'  or  words  to 
that  effect;  copy  of  which  execution  is  hereto 
attached,  mariced  Eidiibit  O;  tbat  said  defend- 
ants in  their  said  bonds  promised  and  agreed 
to  become  liable  to  the  plaintiff  'if  the  prop- 
erty replevined  in  said  action  be  delivered  to 
hfm  that  he  will  return  the  same  to  the  defend- 
ant if  a  return  thereof  be  adjudced*;  Uiat 
said  property  was  delivered  to  atM  defendants, 
and  that  aaid  defendants  have  not  returned  the 
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same  or  die  valoe  thereof  to  tlie  plaintiff  in  ac- 
cordance with  said  judgment  and  decree,  and 
said  defendants  are  uerebjr  and  therefore  liable 
and  bound  to  the  plaintiff  tor  hia  damages  so 
sustained  on  account  of  tlieir  failure  to  carr; 
oat  their  obHgationa  In  the  warn  of  $196  in 
accordance  with  the  terms  and  conditions  of 
said  bond." 

To  this  petition  the  defendant  in  this  ac- 
tion filed  a  demurrer  on  the  ground  that  the 
petition  did  not  statft  focts  sufficient  to  con- 
stitnte  a  cause  of  action,  which  demurrer 
was  sustained,  and  the  ruling  of  the  trial 
court  preeehted  as  error. 

Gomp.  Laws  1909,  |  6321,  prorldee  for  the 
execution  and  approval  of  replevin  bonds  In 
actions  before  a  Justice  of  the  peace  in  a 
sum  not  less  than  double  the  value  of  the 
property,  as  stated  in  the  affldavit,  to  the 
effect  that  the  plaintiff  shall  prosecute  the 
actkn,  and  pay  all  costs  and  damages  which 
maj  be  awarded  against  bim,  and  U  die  prop- 
erty be  delivered  to  him  that  he  wUl  return 
the  same  to  the  defendant,  if  a  return  there- 
of be  adjudged.  The  bond  sued  on  complied 
with  all  the  ocmditions  contained  In  this  aec- 

tiOB. 

The  contention  in  this  case  is  that  the 
Judgmmt  for  a  return  of  the  property  to  the 
dtfendaut  is  insuffld^t,  for  the  reasmi  tiiat 
under  section  6329,  Comp.  Xawb  1900,  the 
judgment  ahoold  be  for  a  return  of  the  prop- 
msr  or  for  the  value  thereof  in  case  a  nXxun 
could  not  be  had.  Under  this  section  the 
Judgment  should  have  been  In  the  altema- 
tlTeh  and  In  this  lespeet  It  la  Irregular,  but 
not  to  sndi  an  exteait  Uiat  it  Invalldatea  the 
same.  It  la  a  valid  Judgment  In  so  far  as 
It  goes,  and  cannot  be  attacked  oiUaterally. 
The  boiid  provides  that  the  ivoperty  will  be 
retnined  to  the  defendant  If  a  return  diere- 
ot  be  adjudged.  A  return  was  adjudged,  and 
the  property  was  not  delivered  to  the  de- 
fendant; tha»&»ce  a  cause  of  action  arose 
on  the  bond,  and  tbe  sureties  cannot  be  beard 
to  complain  that  the  judgment  was  not  in 
the  alternative.  He  was  not  a  party  to  that 
suit,  and  was  not  In  position  to  litigate  the 
question  of  the  value  of  the  property  there, 
while  in  this  action  be  has  an  opportunity 
to  be  beard  oa  the  queetlcm  ot  its  mine,  and 
while  we  held  that  the  Judgment  was  irreg- 
ular, in  that  It  did  not  render  Judgmwt  In 
the  aUematlve,  yet  this  failure  was  not  i«ej- 
odldal  to  either  the  plaintiff  or  his  surety, 
and  they  cannot  be  heard  to  complain  in  tbls 
action. 

It  was  held  in  Whitney  v.  Lehmer,  26  Ind. 
503,  in  a  case  similar  in  mdny  respects  to 
the  case  at  bar,  in  speaking  of  the  question 
on  the  failure  to  render  a  Judgment  In  the 
ilt«ttatlve: 

"It  does  not  follow  that  the  absence  of  such 
asMsament  and  judcment  shall  have  the  prac- 
acai  effect  of  a  finding:  ani  judgment  that  tbe 
property  was  of  no  value,  or  that  no  other 
tribunu  shall  examine  the  question." 

And  this  holding  was  followed  in  an  opin- 
ion written  by  Justice  Brewer  In  Maxix  v. 


Franke,  9  Ean.  132,  In  which  the  court  says 

in  the  syllabus: 

"An  action  can  be  maintained  upon  an  under- 
taking given  in  a  replevin  action,  in  pursuance 
of  section  182  of  the  C^vil  Code,  where  judg- 
ment has  been  rendered  for  the  plaintiff,  al- 
though such  judgment  is  entered  simply  for  the 
recovery  of  the  possession  of  Uie  property,  and 
not  in  the  alternative  for  tbe  recovery  of  the 
property  or  the  value  in  esse  a  delivery  can- 
not be  bad.  Judgment  in  replevin  should  be 
in  the  alternative,  as  provided  hy  section  185 
of  the  Code ;  and  it  is  error  not  to  enter  the 
judgment  in  such  form.  Still,  unless  such  error 
affects  substantial  rights,  or  operates  prejudi- 
cially to  the  Intezests  <tf  a  party.  It  will  be  di»- 
regarded." 

[1]  We  therefore  hold  that,  where  the  plain- 
tiff has  possession  of  the  prop^rt?  by  reason 
of  the  execution  and  approval  of  a  replevin 
bond,  and  tbe  defendant  procures  judgment 
for  a  return  of  the  property,  without  the 
value  of  the  property  being  determined,  the 
defendant  may  maintain  an  original  action 
on  the  bond  for  the  value  of  tlie  property 
taken  thereunder.  Capital  Lumbering  Oo. 
V.  Learned  et  al.,  36  Or.  544,  69  Pa&  454,  78 
Am.  St.  Rep.  702 ;  Marlx  v.  Franks  9  Kan. 
1S2;  Whitney  et  aL  v.  Lduner  et  aL,  supra; 
Llndsey  et  aL  v.  Hewitt  et  aL,  42  Ind.  App. 
673,  86  N.  B.  44a 

[2]  The  petition  In  this  case  redtee  the  pro- 
ceedings In  which  the  writ  of  r^levin  was 
obtained,  the  filing  of  the  bond  In  replevin, 
the  rendering  of  judgment  upon  the  trial  In 
favor  of  the  defendant  therein  for  a  return 
of  the  proper^,  and  the  failure  to  satisfy 
the  judgment  by  a  return  of  tbe  property  as 
required  by  the  terms  of  the  bond.  These  al- 
legations are  sufficient  to  entitle  the  plain- 
tiff to  recover  on  the  bond,  and  the  demur- 
rer was  Improperly  sustained. 

The  cause  should  therefore  be  reversed 
and  remanded. 

PBK  OUBIAM.  Adopted  In  whole. 


JONES  et  al.  T.  PERKINS.    (Na  8416.) 
(Supreme  Court  of  Oklahoma.  Nov.  17, 1914.) 

(SvlUthuM  hy  the  Conrt.) 
MOBTOAOEB  (S  276*)— VALIDITT  OF  MOBTOAOB 

—FOBECLOBUBE— Indian  Allotment. 

Where,  prior  to  the  removal  of  his  restric- 
tions, B.,  a  minor  Creek  freedman,  executed  a 
warranty  deed  for  his  allotment  to  S.,  and  put 
him  in  possession,  and  where  S.,  after  mort- 
g^ing  the  same  to  P.,  deeded  the  land  to  0.t 
who,  while  In  possession,  received  a  valid  con- 
veyance thereto  from  B.,  and  thereafter  con- 
veyed the  land  to  J.  by  deed  containing  a  cove- 
nant of  warranty  against  all  incumbrances,  ex- 
cept a  mortgage  for  S70S  Id  favor  of  P..  which 
said  amount  was  withheld  by  J.  from  the  pur- 
chase money  of  the  land,  Aeld,  in  a  suit  for  fore- 
closure, that  although  B.'s  deed  to  8.  and  the 
mortgage  of  S.  to  P.  were  void,  that  J.  was  es- 
topped to  deny  the  validity  of  the  mortgage. 

[Bd.  Note.— For  other  cases,  see  MortgaKes, 
Cent.  Dig.  SS  772-781, 1218;  Dec.  Dig.  S  275.*] 

Error  from  District  Court,  Hughes  Coun- 
ty; John  Caruthers,  Judge. 
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Action  by  Fied  Perkins  ualnat  AHce  Jones 
apd  others.  Judgment  for  plaintiff,  aad  de- 
fendants bring  error.  Affirmed. 

W.  P.  Laogston,  of  Shawnee,  for  plaintiffs 
in  error.  Mann,  Itogers  &  Harris,  of  Holden- 
vlUe,  for  defendant  in  error. 

TURNER,  J.  On  March  7,  1911,  In  the  dis- 
trict court  of  Hughes  county,  Fred  Perkins, 
the  defendant  In  error,  sued  Alice  Jones  and 
others,  plaintiffs  in  error,  to  foreclose  a  real 
estate  mortgage,  which  secured  a  past-due 
note  for  $705.  There  was  judgment  in  fore- 
closure, and  defendants  bring  the  case  here. 
The  agreed  statement  of  facts  disclose  Per- 
kins to  be  the  owner  of  the  mortgage;  that 
on  June  8,  1006,  the  land  therein  described 
was  the  allotment  of  Clarence  Barnett,  a 
minor  Creek  freedman;  that  on  said  day  he 
executed  a  warranty  deed  thereto  to  O.  D. 
Smith  abd  wife,  who  took  possession,  and  on 
December  10,  1006,  executed  to  Perkins  the 
note  and  mortgage  sought  to  be  foreclosed; 
that  on  April  27,  1008,  said  Smith  and  wife 
executed  a  warranty  deed  thereto  to  H.  B. 
Gooch,  who  took  possession;  that  on  Sei>- 
tember  11,  1908,  Clarence  Barnett  and  wife, 
he  having  reached  his  majority,  conveyed  by 
deed  said  land  to  Gooch,  who,  together  with 
his  wife,  on  October  23,  1911,  sold  and  by 
warranty  deed  conveyed  the  land  to  defend- 
ant Alice  Jones.  On  this  state  of  fact  the 
trial  court  entered  a  personal  Judgment  on 
said  note  for  $790.23  against  the  defend- 
ants O.  D.  Smith  and  wife  and  Alice  Jones, 
and  held  that,  by  virtue  of  said  mor^ge,  a 
valid  Uen  subsisted  against  the  land  In  the 
hands  of  the  defendant  Alice  Jones,  and  or- 
dered the  same  foreclosed  to  satisfy  the 
same.  Therein  the  conrt  was  right.  Inde- 
pendent of  the  disability  of  his  minority  at  the 
time  of  the  execution  of  his  deed  to  Smith, 
as  the  restrictions  bad  not  been  removed 
from  the  land  in  controversy,  by  Act  of  Con- 
gress April  21,  1904.  c.  1402,  33  Stat  204, 
Bamett's  deed  to  Smith  was  void.  Section 
5,  Act  Cong.  May  27,  1908,  a  199,  35  Stat 
SI."},  reads: 

"That  any  attempted  alienation  or  Ineum- 
brance  by  deed,  mortgage,  contract  to  sell,  pow- 
er of  attorney  or  other  instrument  or  method 
of  incumbering  renl  estate  made  before  or  after 
the  approval  of  this  act,  which  effects  the  title 
to  tfae  bud  allotted  to  allottees  of  tbe  Five  Civil- 
ised Tribes  prior  to  the  removal  of  restrictions 
therefrom,  also  any  lease  of  such  restricted  land 
made  in  violation  of  law  before  or  after  the  ap- 
proval of  this  act  shall  be  absolutely  null  and 
void." 

And,  as  Smith  thereby  acquired  no  title 
to  the  land,  this  mortgage,  executed  thereon 
by  him  and  his  wife  to  plaintiff,  was  also 
void.  In  Pennock  v.  Coe,  64  V.  S.  (23  How.) 
117,  16  L.  Ed.  436,  speaking  to  this  the  court 
said: 

•  •  •  The  thing  itself  is  an  Impossibility. 
It  may  at  once,  therefore,  be  admitted,  when- 
ever a  party  undertakes,  by  deed  or  mortgage, 
to  grant  property,  real  or  personal,  in  pnesenti, 
which  does  not  belong  to  olm  or  has  no  exist- 


ence, tbe  deed  or  mortaage,  n  the  cam  nta  be, 

is  inoperative  and  void,  and  tlllB  either  in  a 

court  of  law  or  equity," 

But  the  fact  that  the  deed  from  Gooch  to 
the  defendant  Alice  Jones  contains  a  cove- 
nant of  warranty  against  all  incumbrances, 
"except  a  mortgage  for  f705  made  in  favor 
of"  plaintiff,  and  that  said  amount  was 
withheld  from  the  purchase  money  due  the 
granttn*  from  the  grantee,  estops  her  to  deny 
the  validity  of  said  mortgage.  1  Jones  on 
Mortgages,  {  736,  says: 

"When  one  purchases  land  expressly  subject 
to  a  mortgage,  the  land  conveyed  is  as  effectual- 
ly charged  with  the  incumbrance  of  the  mort- 
gage debt  as  if  the  purchaser  had  expressly  as- 
sumed the  payment  of  the  debt,  or  bad  himself 
made  a  mortgage  of  the  land  to  secure  it. 
*  *  *  Tbe  amount  of  an  existing  mortgage 
having  l>een  deducted  from  the  purchase  money 
of  tbe  incumbered  property,  the  grantee  in  ef- 
fect undertakes  to  pay  the  amount  of  the  pur- 
chase money  represented  by  the  mortgage  to 
the  bolder  of  it,  and  he  is  as  effectually  estopped 
to  deny  its  validity  as  he  would  be  had  he  in 
terms  agreed  to  pay  such  mortgage." 

And  again  (section  744): 

"The  purchaser  Is  not  allowed  to  defend 
against  the  mortgage  he  has  assumed  to  pay,  on 
the  ground  that  it  was  made  without  considera- 
tion, or  that  tbe  consideration  has  failed,  and 
therefore  is  not  valid  against  his  grantor;  for 
the  latter,  having  appropriated  a  portion  of  the 
purchase  price  of  the  land  to  the  payment  of  a 
sum  of  money  to  a  third  person,  and  made  it  a 
charge  upon  the  land.  It  does  not  matter  wheth- 
er there  was  any  legal  obligation  upon  him  to 
pay  it,  or  whether  It  was  at  the  time  of  the 
safe  a  Uen  upon  the  land ;  his  grantee,  having 
undertaken  to  pay  It,  is  precluded  from  assailing 
its  validity.  •  *  *  " — citing  in  support  of  this 
doctrine,  among  others,  the  cases  of  Freeman  v. 
Auld.  44  N.  Y.  SO;  T^usdeU  t.  Dbwden,  47  N. 
J.  Eq.  396,  20  AU.  072;  Oowans  v.  Pierce,  57 
Kan.  180,  45  Pac  586. 

See,  also.  Green  t.  Houston,  22  Kan.  38; 
Johnson  T.  Thompson,  129  Mass.  888.  In  ttie 
latter  case  tbe  syllabus  reads: 

"A  grantee  of  land  is  estopped  to  deny  the 
validity  of  a  mortgage  to  which  his  deed  re- 
cites that  the  conveyance  to  him  is  subject" 

Affirmed.  All  the  Justices  concur. 


In  le  TOWN  OP  ABTON.    (No.  6710.) 
(Sapreme  Conrt  of  Oklahoma.   Not.  10,  1914J 
(BvUabtit  iy  the  Court.) 

1.  Municipal  Cobpohations  (§  907*)— Fund- 
ing OF  Indebtedness— Validitt  of  Stat- 
ic. 

Section  1,  c.  117,  Sess.  Laws  1910,  is  in 
conflict  with  section  26,  art  10,  of  the  Constitu- 
tion, and  is  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1895;  Dee.  Dig.  | 
907.*] 

2.  Municipal  CoRFOitATions  (8  864*)— Oska- 
TiON  OF  InDEBTEDHEB»— Validitt. 

The  officials  of  the  town  of  Afton  issued 
warrants  to  take  up  an  indebtedness  in  an 
amouht  approximating  $8,000,  created  in  ex- 
cess of  the  revenue  and  income  provided  for  tbe 
payment  of  current  expenses  of  said  town  for 
tfae  years  in  which  said  warrants  were  issued. 
Seta,  that  said  indebtedness  was  created  in  vio- 
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latioD  of  section  26,  art  10,  of  the  ConBtlta- 
tioD,  aod  the  eame  is  a  nollity  and  constituteB 
00  liability  against  such  manicipality. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Vis-  K  1828~18it5;  Dec. 

Dig.  i  im*i 

3.  MONiaPAI.  COBPOBATIONS  (8  898*)— DsBTfl 
ILLEGAIXT   CkEATEU— POWEB  TO  VALIDATE, 

iiaid  warrants,  having  been  issued  in  vio- 
lation ot  aection  ^U,  art.  10,  CousC,  are  a  oul- 
Utf,  and  the  court  is  powerleaa  to  validate 
same. 

[Kd.  Note^For  other  cases,  see  Municipal 
Corporati(ms,  Cent  Dig.  f  1&U3;  Dec.  Dig.  i 
898.*] 

4.  MuNICIPAI.  COBFOBATIONS  ($  898*)— llXB- 
tiJO.  WASBANT&— POWfiB  TO  VaL1UAT£— KaT- 
IFICATIOl*. 

Tlie  warrants  Issued  as  evidence  of  said  In- 
debtedness, being  utterly  void  for  want  of  pow- 
er to  create  said  indebtedness,  were  not  subject 
to  ratification,  and  could  not  be  made  valid  by  a 
vote  of  three-fiftba  of  the  legal  voters  of  said 
municipality,  nor  by  a  decree  of  the  court,  since 
ttie  power  to  authorize  originally  is  a  condition 
precedent  to  the  power  to  ratify  subsequently. 

IM.  Note^For  other  cases,  see  Municipal 
Corporation^  Cent.  Dig.  {  1883 ;  Dec.  Dig.  8 
898.-] 

5.  MVNICIPAZ.  COEPOBATIONS  (§  858*)— LIMI- 
TATION OH  PowEBS— Notice. 

One  who  deals  with  a  municipality  does  so 
with  notice  of  the  limitations  on  It  or  its  agents' 
poKen.  All  are  presumed  to  Imow  the  law,  and 
those  who  contract  with  a  municipality  or  fur- 
nish it  supplies  do  bo  with  such  knowledge; 
and,  if  they  go  beyond  the  limitatiotn  imposed, 
ther  do  so  at  their  peril. 

lEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1813;  Dec,  Dig.  f 
858.*] 

6.  Municipal  Cobpobatiohb  (|  878*)— Crea- 
tion or  UXCESSIVK  INDEBTBDKESS— VALID- 

nr. 

It  is  plain  that  the  intention  of  aection  26, 
art  10,  of  the  Constitution,  is  to  require  munic- 
ipalities to  carry  on  their  corporate  operations 
apoQ  a  cash  trasis.  The  revenues  and  income 
provided  for  each  year  must  pay  the  expendi- 
tures of  such  year;  and  any  debt  or  contract 
sought  to  be  created  in  excess  of  such  revenues 
and  income  provided  creates  no  liability  against 
such  municipality,  unless  it  be  authorized  by  a 
vote  of  three-fifths  of  the  legal  voters  before  or 
at  the  time  of  creating  same,  and  comes  within 
the  limitations  therein  exprrased. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  mg.  ||  1867-18$1;  Dec. 
Dig.  i  878,«1 

Krrur  from  District  Court,  Ottawa  Coun- 
ty; prestcn  B.  Itevls,  Judge. 

Application  of  the  Town  of  Afton,  Ottawa 
County,  to  determine  existence,  character, 
and  amount  of  Its  outstanding  Indebtedness, 
and  to  issue  bonds  to  fund  the  same.  From 
an  adverse  Judgment,  the  Town  brings  er- 
ror. Affirmed. 

Chas.  A.  Loomls,  ot  Kansas  City,  MOb*  for 
ptalntUE  In  error. 


BIDDLE,  J.  This  proceeding  in  error  is 
prosecuted  from  a  Judgment  of  the  district 
court  of  Ottawa  county,  refusing  to  approve 
certain  alleged  indebtedness  and  wmrrants 
lasoed  as  evidence  thereof,  created  by  the 
town  of  Afton,  and  In  refusing  to  validate 


said  outstanding  warrants  by  decree  of  said 
court  On  the  19th  day  of  January,  1914,  the 
town  of  Afton,  through  its  officers,  tiled  Its 
amended  petition  in  the  district  court,  where- 
in it  is  alleged  in  substance  that  on  said 
date  said  town  had  an  outstanding  indebted- 
ness a^:regatlng  $7,950.60,  evidenced  by  cer- 
tain warrants  issued  in  excess  of  the  annual 
revenue  and  income  of  said  town  In  payment 
of  services  and  material  furnished  said  town; 
that  said  town  rec^ved  the  benefit  of  same; 
that  the  amount  paid  for  sut^  services  and 
material  was  fair  and  reasonable;  that  said 
indebtedness  was  ratified  and  approved  by 
said  town  at  an  election  held  for  that  pur- 
pose <Hi  the  15th  day  of  April,  1918,  under 
and  by  virtue  of  section  26,  art  10,  of  the 
Constitution,  and  an  act  of  the  Legislature, 
approved  March  28,  1910,  entitled  "An  act 
providing  for  the  validation  of  certain  out- 
standing warrants  In  incorporated  towns  and 
cities,  etc.";  that  said  town  has  no  funds 
with  which  to  pay  siUd  outstanding  war- 
rants; that  by  an  ordinance,  passed  by  the 
president  and  board  of  trustees  of  said  town 
on  the  21st  day  of  April.  1913,  the  negotiable 
coupons  of  said  town,  in  an  amount  aggre- 
gating f8,000,  were  authorized  and  directed 
to  be  Issued  upon  the  approval  by  the  court 
and  a  Judgment  validating  said  indet)tednes8. 
Ordinance  No.  19,  referred  to  in  said  peti- 
tion, authorized  the  calling  of  a  special  elec- 
tion, and  states  that  the  purpose  of  same 
is  to  issue  bonds  In  the  sum  of  $8,000,  to  pay 
the  Indebtedness  of  said  town,  which  was  evi- 
denced by  warrants  Issued  in  excess  of  the 
aiumal  revenue  and  Income  provided.  An 
itemized  statement  of  said  warrants  appears 
In  the  record,  running  from  March,  1910, 
which  shows  that  they  were  issued  to  pay 
the  current  expenses  of  said  town  for  the 
years  1910  and  1911.  A  copy  of  the  official 
ballot,  as  disclosed  by  the  record,  shows  that 
the  purpose  of  said  bond  Issue  was  to  pay  an 
Indebtedness  evidenced  by  warrants  Issued  in 
excess  of  the  annual  revenue  and  income 
provided  by  the  proper  authorities  for  jmylog 
the  running  expenses  of  said  town.  Ordi- 
nance No.  120  of  said  town,  providing  for 
the  Issuance  of  said  negotiable  coupon  bonds, 
also  shows  that  the  purpose  Is  to  pay  an  in- 
debtedness of  said  town,  evidenced  by  said 
warrants  issued  in  excess  of  the  Income  and 
revenues  provided. 

Upon  a  hearing  of  said  matter  by  the  court, 
the  relief  praj;ed  was  denied,  upon  the 
ground  and  for  the  reason  that  said  indebt- 
edness was  created  in  excess  of  the  revenue 
and  Income  of  said  town,  and  the  warrants 
Issued  as  evidence  thereof  were  Issued  in 
payment  of  services  and  material  furnished 
said  town  for  the  fiscal  year  In  vrhlch  said 
material  and  services  were  so  furnished; 
that  said  Indebtedness  was  Incurred  with- 
out the  assent  of  three-fifths  of  the  voters 
of  said  town  first  having  been  obtained; 
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that  said  Indebtedness  was  therefore  Told 
and  of  no  force  and  effect,  as  the  debt  was 
created  In  violation  of  sections  29  and  27 
of  article  10  of  the  Constitution,  and  the 
court  had  no  Jurisdiction  to  grant  the  re- 
lief sought  The  court  further  held  that 
chapter  117,  Sees.  Laws  1910,  was  in  conflict 
with  section  2fl,  art  10,  ot  the  OonstitutloD. 
and  was  void. 

The  petitioner  has  filed  its  petition  in  er- 
ror In  this  court,  with  original  case-made 
attached.  The  only  enora  assigned,  which 
need  to  be  considered,  are:  (1)  That  the  de- 
cision of  the  court  is  contrary  to  law.  (2) 
That  the  decision  of  the  court  la  contrary  to 
the  law  and  the  evidence.  This  record  pre- 
sents two  propositions  for  our  consideration: 
(1)  Is  the  act  of  the  Legislature,  contained  In 
chapter  117,  Sess.  Laws  1910,  in  conflict  with 
section  26,  art  1^,  of  the  Coostitntlon?  (2) 
Is  the  Indebtedness  and  the  warrants  Issued 
as  evidence  tbereot  sought  to  be  refunded 
by  this  proceeding,  void,  for  the  reason  that 
the  same  was  an  attempt  to  create  a  debt 
contrary  to  section  26,  art  10,  Const,  and 
contrary  to  section  9,  &  8(^  Sess.  Laws  1910- 
11? 

[1-43  Section  26,  art  10,  Const,  provides: 
"No  countj,  city,  town,  township,  school  dis- 
trict, or  other  political  corporation,  or  subdivi- 
sion of  the  state,  shall  be  allowed  to  become 
iodebted,  in  any  manner,  or  tor  any  porpose,  to 
an  amount  acceding,  in  any  year,  the  income 
and  revenue  provided  for  sucn  ;ear,  without 
the  assent  of  tbree-fiftiM  of  the  voters  thereof, 
voting  at  an  Section,  to  be  held  for  that  pur- 
pose, nor  in  cases  requiring  sacb  asseutj  shall 
any  indebtedneBS  be  allowed  to  he  incurred  to  an 
amount  includins  existing  indebtedness,  in  the 
aggregate  exceeding  five  per  centum  of  the  val- 
uatioD  of  the  taxable  property  therein  to  be  as- 
certaioed  from  the  last  assessment  for  state 
jind  county  purposes  previous  to  the  incurrmg 
of  such  indebtedness:  Provided,  that  any  coun- 
ty, city,  town,  township,  school  district  or  other 
political  corporation,  or  subdivision  of  the  state, 
incurring  any  indehtednesa,  requiring  the  assent 
of  the  voters  as  aforesaid,  shall,  before  or  at 
the  time  of  doing  so,  provide  for  the  collection 
of  an  annual  tax  aimeient  to  pay  the  Interest 
on  such  indebtedness  as  it  taMa  due,  and  also  to 
constitute  a  sinking  fund  for  the  payment  of 
the  principal  thereof  within  twenty-five  years 
from  the  time  of  contracting  the  same." 

It  cannot  be  questioned  that  the  alleged 
indebtedness  evidenced  by  the  wnrrants 
spu^t  to  be  refunded  by  this  proceeding  was 
in  excess  of  the  income  and  revenue  provided 
for  such  town  for  the  year  in  whloh  said 
Indebtedness  was  attempted  to  be  created, 
and  that  no  election  was  held  before  or  at  the 
time  of  the  Incurring  of  same  for  the  pur- 
pose of  securing  the  assent  of  three-flfOis  of 
the  voters  of  such  town  to  the  creation  of 
said  Indebtedn^. 

Section  1,  c  117,  p.  244,  Sess.  Laws  1910, 
provides: 

"If  any  incorporated  town  or  cities  shall  now 
or  may  hereafter  have  outstanding  warrants 
issued  in  payment  of  current  expenses  for  any 
year  and  shall  d»ire  to  refund  such  indebted- 
ness in  the  manner  now  provided  by  law  and 
it  shall  appear  that  any  such  warrants  were 
issued  in  excess  of  the  annual  revenues  and  in- 


come of  siKih  or  incorporated  town,  then 
the  court  which  ihall  be  petitioned  for  authority 
to  refund  such  indebteduess,  shall  inquire 
whether  or  not  such  city  or  incorporated  town 
received  actual  benefit  by  way  of  services  or 
material  furnished  said  city  or  incorporated 
town  in  payment  of  which  said  warrant  was 
issued,  and  that  the  amount  so  paid  was  the  fair 
and  reasonable  value  for  such  services  or  ma- 
terial, and  if  it  shall  be  so  determined  by  said 
court,  then  the  court  sliall  so  state  in  its  decree, 
and  said  decree  shall  validate  said  warrants  and 
permit  such  city  or  incorporated  town  to  reftuid 
tlie~  indebtedness  represented  by  said  warrants, 
provided  that  no  such  warrants  shall  tie  refund- 
ed until  the  close  of  the  fiscal  year  during  which 
they  were  issued." 

If  it  -was  the  purpose  of  this  act  to  author- 
ize the  court  to  give  Its  approval  to  any  qiu- 
nlcipal  corporation  to  Issue  bonds  in  payment 
of  an  indebtedness  which  did  not  exceed 
the  revenue  and  Income  which  had  been  pro- 
vided by  the  proper  officials  for  such  year, 
although  such  indebtedness  may  have  ex- 
ceeded the  actual  revenue  and  Income  col- 
lected by  said  municipality,  then  It  would 
doubtless  be  valid.  On  the  other  hand,  if, 
construing  the  act  as  a  whole,  it  is  made 
clear  that  it  was  the  intent  ot  the  L^sla- 
tnre  to  authorize  the  court  to  make  valid  a 
pretended  obligation  of  the  municipality, 
which  was  .attempted  to  be  created  In  viola- 
tion of  section  26,  art  10,  of  the  Constitution, 
and  which  was,  as  a  matter  of  law,  Invalid, 
then  such  act  is  in  conflict  with  t)Oth  tbe 
letter  and  spirit  of  said  provision  of  tbe 
Constitution,  supra,  and  must  fail.  Coimid- 
erlng  every  part  of  said  section.  It  la  appar- 
ent that  the  purpose  In  passing  the  same  was 
an  attempt  on  the  part  of  the  Legislature  to 
authorize  the  court  to  validate  Indebtedness 
attempted  to  be  created,  which  is  invalid 
under  the  Constitution.  This  the  Legislature 
has  no  power  to  do.  It  could  not  authorize 
the  court  to  ^ve  life  and  validity  to  some- 
thing which  never  had  any  legal  existence. 
If  the  d^t  was  not  created  In  violation  of 
the  provision  of  the  Constitution,  quoted  su- 
pra, then  this  act  of  the  Legislature  is 
superfluous  in  that  said  debt  or  contract 
would  need  no  decree  of  the  court  to  validate 
it  It  would  be  valid,  if  created  in  compli- 
ance with  the  Constitution  and  law,  without 
a  decree  of  the  court  to  validate  same,  and 
would  only  require  the  approval  of  the  court 
to  the  issuance  of  refunding  bonds  in  the 
manner  provided  for  by  law.  It  .cannot  be 
said  that  this  act  is  necessary  in  order  to 
authorize  the  funding  of  said  indebtedness  or 
outstanding  warrants,  if  It  was  In  fact  a 
valid  indebtedness,  for  the  reason  that  sec- 
tion 362,  Rev.  taws  1910  (section  372,  Comp. 
Laws  1909)  contains  complete  provisions  for 
refunding  outstanding  warrants  and  indebt- 
edness, if  the  same  is  a  legal  obligation,  and 
full '  power  is  given  to  the  court  to  deter- 
mine such  issues ;  and  it  must  be  conceded 
that  If  the  indebtedness  Is  illegal  and  void 
by  reason  of  having  been  contracted  in  vio- 
lation of  the  plain  provision  of  the  Gonstl- 
tatloD,  the  court  would  be  unauthorized  to 
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■motion  tbe  bond  lasos.  Tte  legality  of  the 
indebtedness  Is  one  of  the  Issues  tbe  court 
most  determine,  In  a  pro^edlng  to  refund 
oDtstandlng  warrants.  It  la  argued,  how- 
erer,  that  this  Is  a  debt  of  honor;  that  It 
ts  conceded  that  the  town  and  its  citizens 
received  the  benefit  of  and  full  value  for 
Oils  Indebtedness;  and,  Inasmuch  as  the 
people  bare  ratified  the  same,  that  the  court 
should  refuse  to  hold  that  it  Is  void  aa  being 
in  conflict  with  tbe  Oonstttutlon.  / 

If  we  wen  autborlced  to  inaugurate  pol- 
icies and  to  amend  the  organic  law  to  meet 
such  contingencies,  this  argument  might  ap- 
peal to  us  with  some  force.  The  framera  of 
tbe  Constitution,  and  the  people  In  appror- 
ing  same,  have  deemed  it  wise  to  place  a 
limitation  upon  all  the  people  and  upon  every 
political  BubdlviBion  of  the  state;  and  If 
the  Legislature,  or  any  i>olitlcal  snbdiviaton 
of  the  state,  may,  by  ita  acts,  exceed  the  lim- 
itations placed  upon  it  by  the  ConstltntloD, 
create  a  debt  in  conflict  therewith,  and  there- 
after ratify  such  d^t  and  thereby  make  it 
valid,  it  would  eAo^ly  mean  the  destruction 
of  this  proTisio&  of  the  C<mstltution.  If  the 
town  of  Afton  can  contract  a  debt  and  bind 
its  people  to  the  amount  of  $8,000  in  excess 
at  the  limitations  imposed  by  the  Constitu- 
tiw,  then  it  necessarily  follows  It  may  create 
a  debt  of  $80,000  or  $800,000.  If  one  town 
oiay,  In  violation  of  the  Constitution,  contract 
an  obligation  for  which  the  people  may  be 
beld  liable,  then  every  other  town  In  tlve 
state  may  do  likewise.  If  this  court  au- 
thorizes or  permits  this  provision  of  the 
Constitution  to  be  nnlllfled  in  this  manner, 
IB  a  logical  sequence,  every  other  provision 
of  the  ConstitatlDn  may  likewise  be  disre- 
garded and  violated. 
28  Cyc  p.  1540,  states  the  rule  as  foUows: 
"'Pay  as  yoa  go*  expresses  a  municipal  rule 
prevailing  in  some  states  Uutt  annual  expendi- 
tures must  be  restricted  to  annual  revenae,  of 
which  every  person  contracting  with  a  munic- 
ipal corporation  must  take  notice  at  his  petlL" 

Again,  on  page  1D60,  Id: 

**A  contract  made  by  a  monicipality  in  excess 
of  ita  debt  limit,  a*  fixed  by  the  Constitution  or 
by  statute,  is  void,  at  least  as  to  the  excess; 
and  every  one  dealing  with  a  municipality  is 
charged  with  notice  of  a  limitation  upon  the 
amount  of  Its  indebtednosa.  Municipal  indebt- 
edness in  excess  of  a  constitutional  limitation 
oanoot  be  made  good  by  ratification,  since  power 
to  authorize  originally  Is  a  condition  precedent 
to  the  power  to  ratify  subsequently.  •  ♦  *  A 
iQQnicipal  contract,  expenditure,  or  appropria- 
CioD,  invalid  when  made,  may  be  cured  oy  sub- 
s«iuent  legislation,  unless  tbe  invalidity  result 
from  a  violation  of  a  constitutional  inhibition." 

It  will  be  seen  from  this  that  a  debt  atr 
tempted  to  be  created  in  excess  of  a  limlta- 
tlrai  In  the  Constitution  cannot  be  ratified 
by  a  TOte  of  the  people.  ONell  Engineering 
Ca  T.  Inc.  Town  oC  Byan,  32  Okl.  738,  124 
Pac.  19.  We  therefore  holA  that  chapter  117, 
SesB.  Lawa  IdlO,  is  In  conflict  with  sectlcm 
26^  art  10,  of  the  ConatltotltHi,  tittioe  la  un- 
constitutional and  Toid. 

[I,  I]  Onw  record  ahowa  afflrmatlTely  that 


tbe  warrants  sought  to  be  refunded  by  this 
proceeding  were  issued  in  excess  of  the  in- 
come and  revenue  provided  for  the  town  of 
Afton  for  the  year  In  which  said  debt  was 
attempted  to  be  created,  and  la  clearly  void, 
under  Oie  provision  of  the  Constitution, 
quoted  supra,  and  did  not  create  a  UablUty 
against  the  town.  If  Uie  statute,  which  we 
hold  to  be  In  conflict  with  the  CmistitutUm 
and  void,  had  been  hrtd  to  be  valid,  yet  the 
court  oould  not  have  validated  the  ind^ted- 
nesa  or  the  warrants  Issued  In  payment  of 
same,  for  the  reason  tbe  same  is  clearly  in 
violation  of  sectitxi  26,  art  10,  Const,  supra> 
It  is  clear  that  It  is  the  pcAlcy  of  our  govem- 
mmt  and  the  spirit  ctf,  tbe  Ocmstl&tiMi  that 
debts  shall  not  be  contracted  or  In  any  way 
recognized  as  legal,  when  created  in  excess 
of  the  Undtatioos  of  the  GonstltntlOD.  Tbe 
Legislature  in  enacting  chapter  80,  Seas. 
Laws  1010-11,  dearly  recognizee  this  spirit; 
and  oertainly,  in  Oie  Cace  of  section  9  of  said 
statute^  the  conrt  oould  not  Talidate  or  an- 
thoiiEe  the  Issuance  of  bonds  in  payment  of 
the  warrants  In  queslltm.  Said  sectton  pro- 
vides: 

"It  shall  be  unlawful  for  tbe  board  of  county 
commissioners,  the  cit?  counal  or  the  commia- 
aioners  of  any  city,  the  trustees  of  any  town, 
board  of  education,  townsldp  board,  school  dis- 
trict board  or  any  member  ot  monbers  of  tbe 
aforesaid  commissioners,  or  of  any  of  the  above 
named  boards,  to  make  any  contract  for,  incur, 
acknowledge,  approve,  allow  or  authorize  any 
lnddt>te<&iesB  agunst  t^ieir  respective  munidpal- 
'  ity  or  authorize  it  to  be  done  by  others,  in  ex- 
cess of  the  estimate  made  and  approved  by  the 
excise  board  for  such  purpose  for  such  current 
Qscal  year,  or  In  excess  of  the  specific  amount 
authorized  for  such  purpose  by  a  bond  issue. 
Any  such  indebtedness,  contracts  incurred,  ac- 
knowledged, approved,  allowed  or  authorized  in 
excess  of  tne  estimate  made  and  approved  for 
such  purpose  for  such  current  fiscal  year  or  in 
excess  of  the  specific  amount  authorized  for 
such  purpose  by  a  bond  issue,  shall  not  be  a 
charge  agaiust  the  municipality  whose  officer  or 
officers  contracted,  incurred,  acknowledged,  ap- 
proved, allowed  or  authorized  or  attested  the 
evidence  of  said  indebtedness,  but  may  be  col- 
lected by  civil  action  from  any  official  contract- 
ing, incurring,  acknowledging,  approving  or  au- 
thorfzing  or  attesting  such  Indebtedness,  or  from 
his  bondsmen." 

Section  10  of  said  act  provides  that  any 
such  officer  violating  section  9  shall  be  guil- 
ty of  a  misdemeanor  and  fined  no  less  than 
$100  nor  more  than  $1,000,  and  sball  forfeit 
and  be  removed  from  his  office. 

It  is  suggested  that  to  hold  this  debt  to  be , 
void  will  impair  the  credit  of  the  state  and 
cause  a  great  hardship  to  fall  upon  the  par- 
ties who  are  holding  these  warrants  for 
value,  and  who  relied  upon  the  Int^rity  of 
the  people  to  pay  this  debt  of  honor;  and 
inasmuch  as  the  legal  voters  of  said  town 
Iiave  shown,  by  their  vote,  that  they  recog- 
nize a  moral,  as  well  las  a  legal,  obligation 
to  pay  said  debt  the  court  should  not  re- 
quire them  to  repudiate  same.  To  this  sug- 
gestion we  reply  ttiat  when  tbe  question  of 
enforcing  a  plain  provision  oC  the  organic 
law  is  presented  on  one  side,  and  policies 
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and  hardshipB  on  tbe  otiier,  our  dnty  is  clear, 
and  we  tiave  no  choice.  The  plain  provi- 
sion of  tbe  C<H)stitntlon  macb  be  obeyed  and 
followed,  not  Mily  by  tbe  courts,  bnt  by  every 
one;  and  it  is  tbe  solemn  duty  of  tbla  court, 
when  Its  jurisdiction  Is  properly  Invoiced, 
to  maintJiin  and  not  destroy  or  impair  the 
wise  prOTlsl(ms  of  this  sacred  document  It 
Is  better  that  the  courts  preserve  the  organic 
law  and  protect  the  rights  of  all  tbe  people 
at  the  expense  and  hardship  of  a  few  rather 
than  to  relieve  the  few  of  this  expense  and 
hard^p,  land  in  so  doing  destroy  the  Con- 
stltntion  and  Jeopardize  the  rights  of  all  the 
people.  No  one  could  have'  been  misled  In 
omnectlon  witti  this  Uansactlon,  for,  as  we 
have  seen,  this  debt  was  created  and  tbe 
warrants  issued  In  open  vlolattoc  of  the  Con- 
stitution, and  all  must  be  presumed  to  have 
known  the  law. 

It  follows  tbiat  tbe  Judgment  of  the  trial 
court  most  be  affirmed;  and  It  la  ordered. 
All  the  Justices  concur. 


KBIVANEE  T.  STATE.   (No.  A-23460 

(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
21,  1914.) 

(BpUahus  &y  the  OourtJ 
CmvtvtJiL  Z«AW  (1  1069*)— Affbait-Disuib- 

BAL. 

Procedure  Criminal,  8  6991  (Bev.  Laws 
1910)  provides  that:  *'Iq  misdemeanor  cases 
the  appeal  mnat  be  taken  within  sixty  days 
after  the  jnclgment  is  rendered:  Provided,  how- 
ever, that  the  trial  court  or  judge  may,  for  good 
^auee  shown,  extend  the  time  in  which  such 
appeal  may  be  taken  not  exceeding  sixty  days." 
Held,  that  when  an  appeal  ia  not  taken  within 
the  time  prescribed  by  this  section  of  the  stat- 
ute, this  court  ia  without  jurisdiction  to  review 
it,  and  such  appeal  will  be  dismissed. 
[Ed.  Note.— For  other  caaes,  see  Criminal 
Cent  Dig.  H  2691-2699;  Dec.  Dig.  | 
1060.  T 

Appeal  from  County  Court;  Canadian 
County;  W.  A.  Maurer,  Judge. 

Anton  Erivanek  was  convicted  of  violat- 
ing the  prohibitory  law.  and  be  appeals.  Dis- 
missed. 

S.  A.  Byers,  of  Oklahoma  City,  for  plain- 
tiff in  error.  Chas.  West,  Atty.  Gen.,  and  C. 
J.  Davenport  Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  This  Is  an  attempted 
appeal  from  a  Judgment  of  conviction  enter- 
ed on  the  4tb  day  of  April,  1914,  wherein 
tbe  defendant  was  sentenced  In  accordance 
with  the  verdict  of  the  jury  to  pay  a  fine  of 
9160,  and  to  be  confined  in  the  county  jail 
for  40  days.  An  appeal  was  attempted  to 
be  taken  by  filing  in  this  court  on  October  8, 
1914,  a  petition  in  error  with  case-made. 
The  Attorney  General  has  filed  a  motion  to 
dismiss  tbe  appeal  for  the  reason  that  tbe 
same  was  not  taken  until  long  after  the  ex- 
piration of  tbe  time  allowed  by  law  within 


whltih  to  perfect  an  anoeal  In  a  misdemeanor 
case. 

Our  Procedure  Criminal  provides  that: 
"In  misdemeanor  cases  tbe  appeal  must  be 
taken  witliin  sixty  days  after  tbe  judgment  is 
rendered:  Provided,  however,  that  the  trial 
court  or  judge  may,  for  good  cause  shown,  ex- 
tend the  time  in  which  such  appeal  may  be 
taken  not  exceeding  dxty  dayi."  Section  6981, 
Rev.  Laws. 

This  court  has  repeatedly  held  that  the 
appeal  must  be  perfected  within  the  time 
prescribed  by  tbe  statute,  and  that  this  court 
does  not  acquire  Jurisdiction  unless  the  ap- 
peal la  taken  within  -the  statutory  time. 
High  V.  State,  9  Okl.  Cr.  ISS,  181  Paa  189 ; 
Welch  V.  State,  9  Okl.  Cr.  33,  130  Pac.  514 ; 
Houser  v.  State,  8  Okl.  Cr.  292, 127  Pac.  TOG; 
Eaton  V.  State,  7  Okl.  Cr.  48,  121  Pac.  1089. 

In  this  case  181  days  had  elapsed  after 
the  Judgment  was  entered  before  the  peti- 
tion in  error  was  filed  In  this  court  As  the 
court  failed  to  acQuire  Jurisdiction,  the  mo- 
tion to  dismiss  must  be  sustained.  The  pur- 
ported appeal  is  therefore  dismissed,  and  tbe 
cause  remanded  to  tbe  trial  court 

DOYLE  and  FURMAN,  JJ.,  concur. 


BROWDBB  V.  STATa    (No.  A-2118.) 
(OruDinal  Court  of  Appeals  of  Oklahoma.  Nor. 
21,  1914.) 

fSyttabua  hy  the  Court.) 

1.  Cbiiwnal  Law  (|  789*)- Instbuotioms — 
"Reasonable  Doubt." 

An  instruction  defining  a  reasonable  doubt 
as  one  that  the  Jury  are  able  to  give  a  reason 
for  is  erroneous,  as  reguiring  Jurors  to  give 
reasons  for  their  conclusions. 

[Ed.  Note. — For  other  coses,  see  Criminal 
Law,  Cent.  Dig.  S3  1846-1849, 1851,  1880,  1904- 
1922,  1960,  1967 ;  Dec.  Dig.  {  789.*] 

2.  IHTOXICATINO  LlQUOBS  (|  236*)— PBOSBCU- 

TION— StrEnClENCJT  OF  KVIDBNCB. 

See  opinion  for  evidence  considered  and 
held  insufficient  to  support  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uguors,  Cent  Dig.  8S  800-4Zi;  Dec.  Dig.  1 

Appeal  from  ('(tuiity  <'oiirt,  Stephens  Coun- 
ty; J.  W.  Marshall,  Judge. 

Bill  Browder,  convicted  of  unlawfully  sell- 
ing liquor,  appeals.  Reversed. 

See,  also,  140  Pac.  294. 

J.  B.  Wilkinson,  of  Duncan,  for  plaintiff 
in  error.  Chas.  West  Atty.  Gen.,  and  E.  G. 
Spilman.  Aast  Att7'  Gen.,  for  tbe  State. 

PER  CURIAM.  This  appeal  is  from  a 
judgment  of  conviction  on  an  Information 
charging  that  Bill  Browder  did  "unlawfully 
Bell  to  Bill  Jones  and  Sant  Elliott  one  pint 
of  intoxicating  liquor,  contrary  to,"  etc.  On 
the  12th  day  of  September,  1913,  Judgment 
was  entered  in  accordance  with  the  verdict 
of  the  Jury.  The  court  sentenced  the  defend- 
ant to  be  confined  In  the  county  JaU  for  30 
days  and  to  pay  a  fine  of  $00. 


*For  other  cases  sea  Hme  topic  and  SMtlon  NUMBER  lu  Dec.  DIb.  A  Am.  Dig.  Key-No.  S«rlM  &  Rep'r  Indezas 
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It  Is  only  neceeaary  to  pass  npon  tbe  qne»- 
tioQ  of  the  saffldency  of  the  evidenoe.  The 
foUowinsr  is  In  substance  the  testimony  In- 
trodQced  at  tbe  trial: 

Bill  Jones  testified:  That  on  or  about  tbe 
15th  day  of  February,  this  year,  he  was  Id 
Duncan  with  Sant  Elliott,  and  they  went  into 
s  house  in  the  south  pert  of  town,  and  Elliott 
asked  for  some  whisky,  and  a  man  there  in 
bed  said  they  had  nothing  but  "White  mule," 
and  they  paid  a  dollar  for  a  pint  That  he 
did  not  know  the  man,  nor  did  not  know  who 
lived  there,  except  what  he  was  told.  Over 
the  defendant's  objection  he  was  permitted 
to  testify  that  the  officer  told  him  Bill  Brow- 
der  lived  there.  On  cross-examination  he 
was  asked: 

"Q.  This  is  Bill  Browder  in  front  of  you; 
look  at  him.  Would  you  say  at  this  time  that 
he  is  the  man  who  was  in  that  bed,  and  that 
yon  bought  that  'White  male'  from?  A.  I  can- 
not say  whether  he  la  the  man  or  not." 

L.  A.  Boykin  testified  that  be  was  nnder- 
dierUr  and  knew  the  defendant;  that  be 
went  with  Bill  Jones  to  locate  a  place  where 
he  said  he  bad  boi^ht  whisky.  The  place 
ma  on  the  west  of  Mrs.  Duncan's.  Jones 
said  he  was  sore  that  was  the  place.  No- 
body lived  there  at  the  time.  The  defendant; 
Bill  Browder,  fbrmerly  lived  there. 

The  only  other  witness  who  testified  was 
I>r.  U.  A.  Conger,  who  testified  that,  aa  a 
physician,  he  attended  the  defendant,  who 
had  pnenmonla  two  weeks  In  February ;  dar- 
ing that  time  he  was  at  the  defendant's  house 
dally,  and  sometimes  two  or  three  times  a 
day.  The  defendant  was  living  in  a  house 
on  the  comer  west  of  Mrs.  Duncan's. 

In  view  of'al!  that  appears  from  the  rec- 
ord, we  are  convinced  that  this  defendant 
should  have  a  new  trial.  Sant  Blltott,  named 
lo  the  information,  and  who,  according  to  the 
testimony  of  the  complaining  witness,  pnr- 
chased  tbe  whisky,  was  not  produced  as  a 
witness.  Bill  Jones  testified  that  he  conid 
not  identify  the  defendant  as  the  man  who 
made  the  sale.  Over  the  defendant's  objec- 
tion he  was  permitted  to  testify  that  the  nn- 
dersherlfr  told  him  the  defendant  lived  at 
that  place,  and  the  nndersheriff  was  per- 
nitted  to  testify  that  Bill  Jones  told  him  he 
was  sure  that  was  the  place  where  he  bought 
tbe  whisky.  This  was  mere  hearsay  testi- 
mony, therefore  incompetent  and  inadmissi- 
ble; It  cannot  be  said  that  the  error  in  ad- 
mitting this  incompetent  testimony  did  not 
affect  the  substantial  rights  of  the  defendant. 
If  the  complaining  witness  conld  not  Identify 
tbe  defendant  as  the  person  who  made  the 
sale,  we  cannot  see  how  the  Jury  could  be 
satisfied,  beyond  a  reasonable  doubt,  of  tiie 
defendant's  guilt. 

It  also  appears  that  tb»  court  gave  an  In- 
Btmction  defining  the  term  "reasonable  doubt" 
as  one  that  the  jury  ate  able  to  give  a  reason 
for.  Following  the  case  of  Abbott  v.  Terri- 
tory, 1  Okl.  Cr.  1,  04  Pac.  179,  16  L.  R.  A. 
(X  R.)  200,  129  Am.  St  Rep.  818^  such  a 


definition  has  been  uniformly  condemned  ai 
erroneous  by  this  court  See  Harris  T.  State, 
10  OkL  Cr.  417,  187  Pac.  Sdi 
For  tbe  foregoing  reasons,  tiie  Jndgmoit  of 

conviction  is  reversed. 

ARMSTRONG.  P.  J.,  and  JDITRMAN,  J.. 
concQT. 


STATE  V.  CALLAHAN  et  aL    (No.  16997.) 
(Supreme  Court  of  Kansas,   ^ov.  14,  1914.) 
(SyOabut  by  the  Court.) 

1.  Cbihinai.  Law  (5  1193*)— AppbaiWubis- 
DicnoN. 

When  a  person  has  been  regularly  charged, 
tried,  and  convicted  of  a  crime  in  a  district 
court  of  thla  state  and  has  appealed  from  the 
judgment  and  sentence  of  such  court  to  tbe  Su- 

Ercme  Court,  in  which  court  the  judgment  has 
een  affirmed  and  a  mandate  issued  for  the  eie- 
cution  of  the  writ,  held,  that  until  auch  man- 
date m  fully  executed  the  Supreme  Court  has 
full  and  exdoslve  jurisdiction  <tf  the  custody  of 
the  convict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3241-3242;  Dec.  Dig.  { 
1193.*] 

2.  Habeas  Cobpus  (S  41*)— JxmsDicnoN— 

ISSDANCK  ^NDIHO  fiXBOimOIf  OV  MAN- 
DATE. 

Where,,  prior  to  the  full  execution  oC  auch 
mandate,  another  court  of  the  state  issues  a 
writ  of  habeas  corpus  requiring  a  sheriff,  who 
has  the  custody  of  tba  convict  for  the  purpose 
of  executing  such  mandate,  to  produce  the  con- 
vict before  such  court,  and  upon  a  hearing  un- 
der the  writ  enters  a  judgment  purporting  to- 
discharge  him  from  the  custody  of  the  sheriff 
held,  that  the  attempted  Judgment  tiierennder 
is  void. 

[Ed.  Note.— For  other  cases,  aee  Habeas  Cor- 
pua,  Gent.  Dig.  {  84 ;  Dec.  Dig.  {  41.*] 

3.  Bail  ({  75*)— Dischabgb  of  Stjeety— De- 
LivEHY  or  Convict  to  Officee. 

Where,  in  such  case,  a  surety  on  a  bond 
given  to  secure  the  liberty  of  tbe  convict  during 
the  pendency  of  the  appeal,  after  the  mandate 
is  issued,  flellvera  tbe  convict  with  a  copy  of 
the  judgment  and  order  of  commitment  to  the 
sheriff  whose  doty  it  was  to  execute  the  sen- 
tence, the  liond  cannot  thereafter  be  forfeited, 
although  the  sentence  is  not  executed  for  rea- 
sons beyond  the  control  of  the  surety  or  tiie- 
sherifl. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent. 
Dig.  §S  309-312,  315-321;  Dec.  Dig.  §  75.*] 

Applicatioq  by  the  State  against  John 
Callahan  and  others  for  certain  ancHlary 
orders  pertaining  to  a  judgment  in  S3  Kan. 
448,  lU  Fac.  445.  Allowed. 

Earl  Blake,  of  Wichita,  and  Lee  Bond,  of 
Leavenworth,  for  plaintiffs.  J.  S.  Dawson, 
Atty.  Gan.,  S.  N.  Hawkes,  Asst  Atty.  (Sen., 
and  W.  T.  McBrlde,  of  Wellington,  for  tbe 
State. 

SMITH,  J,  [1]  At  the  January,  1010,  term 
of  the  district  court  of  Sumner  county  John 
Callahan  was  convicted'  of  the  crimes  of 
burglary  and  larceny  and  sentenced  to  the- 
Btate  penitentiary  for  a  term  of  not  less  than 
five  years  and  not  more  than  ten  years.  He 
at  once  appealed  to  this  court,  and  on  No- 
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rember  S,  1910,  the  conTlctlon  and  sentence . 
was  affirmed  (State  t.  Callahan,  83  Kan.  448, 
111  Pac  445)  and  a  mandate  of  this  court  was  : 
issued  to  the  Sumner  county  district  court. 
The  clerk  of  that  court,  In  accordance  with 
such  mandate,  Immediately  Issued  a  commit- 
ment and  dellT^ered  it  to  the  sheriff  of  Sum- 
ner county,  ordering  him  to  arrest  the  de- 
fendant and  convey  him  to  the  pmltentlary 
to  serve  out  his  sentence.  After  the  defend- 
ant was  convicted  and  his  appeal  was  per- 
fected, he  was.  released  from  custody  under 
a  $5,000  bond  to  await  the  decision  of  this 
court  on  the  appeaL  While  the  appeal  was 
pending  and  the  defendant  was  out  on  such 
bond,  he  was  Indicted  by  the  United  States 
grand  Jury,  a  warrant  was  issued  for  his  ar- 
rest, and  he  was  taken  into  custody  by  the 
United  States  mar^l  and  was  confined  in 
the  county  Jail  of  Sedgwick  conn^  at  the 
time  this  court  affirmed  the  sentence  of  the 
district  court  of  Snnm«r  county.  He  remain- 
ed in  the  Jail  untU  March.  Idll,  wh^  he 
was  tried  and  craiTlcted  In  the  United  States 
district  court  and  sentenced  to  conflnonent 
in  the  United  States  penitentiary  at  t«ATen- 
worth  for  a  term  of  fire  years.  Be  was  Im- 
mediately confined  under  the  sentence  in  the 
United  States  penitentiary,  and  coDtinoed 
in  such  confinement  nntU  January  2^  1914, 
when  he  was  granted  a  pardcm  by  the  Presi- 
dent of  the  United  States.  Pending  his  con- 
finement in  the  federal  penitentiary,  he  ap- 
pealed fnnn  the  Judgment  in  the  United 
States  District  Court  to  the  United  Statra 
Circuit  CJourt  of  Appeals,  and  tliereln  the 
conviction  and  sentence  was  affirmed.  Calla- 
*  han  T.  United  States,  105  Fed.  824,  115  C. 
C.  A.  612.  After  Callahan  had  been  released 
from  the  federal  penitentiary  at  Leaven- 
worth, but  before  he  had  left  the  warden's 
office,  he  was  placed  under  arrest  by  the 
sheriff  of  Leavenworth  county,  acting  under 
orders  of  the  sherlfF  of  Snmner  county,  to 
whom  the  custody  of  Callahan  was  delivered 
on  January  26,  1014.  On  the  same  day  he 
filed  in  the  office  of  the  probate  Judge  of 
licavenworth  county  (the  district  Judge  being 
absent  from  the  county  at  the  time)  a  pe- 
tition praying  for  a  writ  of  habeas  corpus, 
and  the  writ  was  issued  thereon.  On  the 
same  day  the  sheriff  of  Sumner  county  filed 
his  return  to  the  writ,  and  a  hearing  was 
had  before  tbe  probate  court,  and  a  Judgment 
was  rendered  dlscha^ing  Callahan  from  cus- 
tody on  the  ground  that  the  mandate  of  this 
court  to  liie  district  court  of  Sumner  coun- 
ty had  spent  Its  force.  Thereupon  the  de- 
fendant Immediately  went  to  Wichita,  Kan., 
and  while  there  was  again  arrested  by  the 
sheriff  of  Sumner  county  under  and  by  vir- 
tue of  the  commitment  issued  from  the  dis- 
trict court  in  accordance  with  the  mandate 
of  this  court.  The  defendant  tiien  applied 
to  the  probate  court  of  Sedgwick  county  for 
a  writ  at  habeas  corpus,  which  was  granted, 
and  the  iberiif  made  retom  of  bis  authority 


for  holding  the  defendant,  and  upon  a  hear- 
ing of  that  case  the  defendant  was  discharged 
by  that  court  Thereafter  the  defendant  was 
again  arrested  by  the  sheriff  of  Snmner  coun- 
ty under  the  same  order  of  commitment  as 
before,  and  was  confined  In  the  Jail  of  Snm- 
ner county.  Thereupon  he  filed  a  petition 
for  a  writ  of  habeas  corpus  before  the  Judge 
of  tbe  District  Court  of  the  United  States  for 
the  District  of  Kansas.  A  hearing  was  bad 
on  the  writ  and  the  proceed  in  gB  were  dis- 
missed In  that  court  Thereafter,  while  the 
defendant  was  being  conveyed  from  Kansas 
City,  Kan.,  to  Sumner  county  for  confine- 
ment, and  while  In  the  dty  of  Wichita, 
another  writ  of  habeas  corpus  was  applied  for 
and  issued  tqr  the  probate  Judge  of  Sedgwick 
county  and  a  Ume  for  hearing  was  set  by  the 
court  Bef<ffe  such  hearing  was  had  an  order 
was  Issued  hy  this  court  and  a^ed  upon  the 
probate  judge  of  Sedgwidc  connty,  restrain- 
ing him  from  further  proceeding  with  such 
case.  It  appears  tiiat  soon  thereafter  the 
defendant  left  the  state  of  Kansas,  and  at 
the  time  this  arolication  was  made  for  ancil- 
lary OTdm  fimn  this  court  to  enatde  flie 
sheriff  to  execnte  the  former  mandate  of 
OilB  conr^  he  was  cmflned  ta  a  Jail  in  the 
state  of  Oklahoma  pending  proceedings  In  ex- 
tradltlon  for  his  return  to  this  state. 

[2]  It  is  contended  by  the  defendant  ttiat  u 
the  probate  courts  of  the  state  hare  general 
Jurisdiction  In  habeas  corpus  proceedings,  the 
application  here  is  really  to  have  ttds  court 
suspend  the  right  of  the  writ  of  habeas  cor- 
pus, which  would  be  in  conflict  with  article 
1,  S  8.  of  the  Constitution  of  the  United 
States.  On  the  contrary,  the  relief  sought  is 
that  this  court  maintain  its  own  Jurisdiction, 
which  the  probate  courts  of  Leavenworth  and 
Sedgwick  counties  have  mistakenly  undertak- 
en to  supersede.  A  probate  court  of  the 
state  of  Kansas,  upon  a  complaint  being 
made  before  It  In  writing  that  a  person  with- 
in Its  Jurisdiction  is  unlawfully  restrained  of 
his  liberty,  has  Jurisdiction  to  Issue  a  writ  of 
habeas  corpus  and  to  Inquire  Into  the  cause 
of  such  restraint;  but  whenever  it  appears 
that  any  other  court  of  concuraent  Jurisdic- 
tion, especially  the  Supreme  Court  has  ex- 
ercised its  Jurisdiction^  In  the  same  matter 
and  has  rendered  Judgmoit  therein,  and  that 
such  Judgment  has  not  been  executed,  such 
probate  court  has  no  Jurisdiction  to  reverse 
the  Judgment  of  the  former  court  but  should 
thereupon  dismiss  the  case.  Neither  the 
mandate  of  the  Supreme  Court  nor  the  com- 
mitment issued  in  accordance  therewith  had 
been  compiled  with,  the  defendant  had  not 
been  confined  in  the  state  penitentiary  as  re- 
quired by  such  mandate,  yet  the  probate 
court  of  Leavenworth  connty  discharged  him 
from  the  custody  of  the  sheriff  whose  doty 
it  was  to  c(Hivey  him  to  the  penitentiary  In 
obedience  to  tbe  sentence  of  the  district' court 
and  the  mandate  of  this  court  The  Judg- 
ment  or  mandate  had  neltlier  spott  Its  forca^ 
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nor  bad  the  Supreme  Court,  nor  has  it  j^t, 
lost  Its  Jurisdiction  over  the  defendant  The 
jadgineuts  rendered  in  the  probate  court  of 
Leavenworth  county  and  the  probate  court 
of  Sedgwick  county  are  each,  not  merely  er- 
roneous, but  are  void  for  want  of  jurisdiction. 
Antliorltles  are  too  numerous  to  require  cita- 
tion— ^Indeed,  it  Is  elementary — that  the 
orders,  findings,  or  judgments  of  a  court, 
made  without  jurisdiction,  are  mere  nullltiea 
This  was  the  only  logical  reason  for  the 
order  of  this  court  in  restraining  these  courts 
and  all  other  courts  of  the  state  from  further 
Interfering  with  the  execntlou  of  Its  mandate 
In  this  case.  It  is  a  matter  in  which  there  Is 
DO  conflict  of  autborltlea  that  where  a  court 
of  competent  Jurisdiction  first  acquires  Jurls- 
dictlw  In  a  particular  matter,  no  otlier  court 
can  legally  assume  jurisdiction  unless  the 
Jurisdiction  of  the  former  court  is  by  appeal 
or  otherwise  lawfully  transferred  to  it 

[3]  A  further  prayer  for  relief  on  the  part 
of  the  state  Is  that  the  bond  for  (6,000,  given 
by  the  defendant  to  secare  his  liberty  pending 
tbe  heating  of  his  appeal,  be  declared  forfeit- 
ed. This  cannot  be  allowed.  On  at  least  one 
occa^cm  after  his  attempted  discharge  by  the 
probate  court  he  mis  surrendered  by  one  of 
bis  bondsmen  to  the  sheriff  of  Sumner  county, 
and  a  copy  of  the  journal  entry  of  the  Judg- 
ment and  order  of  commitment  was  also  de- 
livered to  the  sheriff.  This  was  a  literal 
compliance  with  the  mandate,  and  the  de- 
fendant would,  without  doubt  liave  been  con- 
veyed to  the  penitentiary  but  for  the  illegal 
Interposition  of  the  probate  court  of  Sedgwick 
coonty  by  assuming  jurisdiction  and  again 
IsBDlng  a  writ  of  habeas  corpus  and  discharg- 
ing the  defendant  on  the  heariugvthereunder. 

Hie  cleric  of  this  court  will  again  issue  a 
mandate  that  the  sheriff  of  Sumnw  county 
do  again  talce  John  Callahan  Into  his  custody 
and  deliver  him,  with  a  copy  of  the  judgment 
and  order  of  commitment  to  the  warden  of 
tbe  state  penitentiary  of  Kansas,  that  he  may 
be  confined  therMn  In  ac«Hrdanoe  with  soeh 
jodgment  All  the  Justices  concuxring. 


SGHBIBAB      MAXWELL  «t  al. 
(No.  18«43.) 
(Sopreme  Court  of  Kansas.    Nov.  14.  1014.) 

CA1TCXLI.ATIOR     OT    iNerrBTTMKIVTB     (|  '  58*)— 

Fkadd— Restosatioh  of  Consideration. 
In  adjadging  the  cancellation  of  a  convey- 
tnce  of  land  obtained  1^  the  fraud  of  the  gran- 
tee, provision  ^ould  be  made  for  the  restora- 
tion by  tbe  grantor  of  tl^  money  and  things  ol 
value  received  1^  liim  as  a  oonsloeration  for  the 
conveyance. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
M^InatTOmeDts,  Cent  Dig.  %%  118,  120;  Dec 

On  rehearing.    Former  opinion  of  affirm- 
ance modified. 
For  former  opinion,  see  140  Pac.  865. 


Milton  Brown,  of  Guthrie,  OkL,  for  ap- 
pellant. Harry  O.  Glasger  and  H.  G.  Mc- 
Keever,  both  of  Enid,  Okl.,  for  app^ee. 

JOHNSTON,  C  J.  The  only  question  for 
consideration  on  the  rehearing  is  the  resto- 
ration by  appdlee  of  the  mouey  and  things 
of  vulue  received  by  her  in  exchange  for  the 
land  which  she  was  induced  to  convey  to 
appellant  On  the  original  hearing  it  was 
determined  that  appellee  had  made  the  prop- 
er tender  and  such  an  offer  to  restore  as 
warranted  the  cancellation  of  the  deed.  Tbe 
appellant  Is  «ititled  to  a  return  of  everything 
which  was  of  any  substantial  value,  and  tbe 
appellee,  according  to  the  record,  is  willing 
and  able  to  make  restoration.  No  order  of 
restoration  was  Included  lu  the  judgment 
brought  to  this  court  for  review,  but  it  was 
assumed  by  this  court  that  another  branch 
of  the  case  was  stUl  pending  In  the  district 
court,  and  that  a  restoration  of  the  money 
and  property  rec^ved  by  appellee  might  be 
worked  out  In  the  final  judgment  of  that 
branch  of  the  case.'  It  Is  said  that  this  plan 
is  not  practicable  or  available  at  this  time, 
and  that  being  so,  it  becomes  necessary  to 
provide  for  a  restoration  in  the  judgment 
her^n. 

The  Judgment  of  the  district  court  will 
therefore  be  modified,  so  far  as  to  require 
a  restoration  of  everything  of  substantial 
value  which  was  received  by  epp^ee  on  the 
contract  which  has  been  canceled.  It  appears 
that  api>ellant  placed  a  mortgage  on  the  land 
since  It  was  conveyed  to  him,  and  that  after 
paying  certain  liens  existing  against  the  land 
out  of  the  proceeds  of  that  mortgage  there 
remains  In  his  hands  a  considerable  sum  of 
money  whidi  belouge  to  appellee.  The  Judg- 
ment will  stand  as  to  every  feature  of  tbe 
case  except  the  matter  of  restoration,  and 
as  to  that  the  Judgment  will  be  modified, 
and  the  cause  remanded  to  the  district  court 
with  the  direction  to  make  an  equitable  ad- 
justment of  the  rights  of  the  parties,  pro- 
viding not  only  for  the  restoration  by  ap- 
pellee of  that  actually  rec^ved  by  her  when 
tbe  land  was  conveyed,  bnt  also  a  restoration 
by  appelant  of  the  moneys  received  by  him 
on  the  mortgage  which  he  placed  upon  tbe 
land  lu  excess  of  the  amount  which  be  paid 
in  discharging  li^is  tliat  existed  against  the 
land.   AU  tbe  Jostloes  concnrtins. 


CHANDLER  et  aL      OAPLES  et  aL 
(No.  18948.) 
(Supreme  CTonrt  of  Kansas.   Nov.  14, 1914.) 

(ByUdbvM  T>y  the  Court.) 
1.  OOTTBTS  (I  189*)— MtTNIOIBAI.  COUBTS— AT- 

noAvrr  to  Set  Abide  Detault  Judombnt— 

StJFFICIENCT. 

An  affidavit  in  support  of  a  motion  to  set 
SBide  a  Judgment  of  a  city  court  of  Kansas  City, 
rendered  against  a  defendant  In  his  absence, 
which  fails  to  set  out  in  a  general  way  the  facts 
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eonatitntin^  his  defense  ai  the  statute  ezpreaa- 
I7  reqiii'-eR,  is  insufficient  Laws  1905,  c.  182, 
f  2.  BuLJ.  3. 

[Ed.  iNote.— For  other  coses,  see  Courts,  Cent 
IH|.^S  409.  412,  418,  429.  468;  Dec.  Big.  | 

2.  Courts  d  189*)— Municipal  CotiBTS— Ap- 
riDAviT  TO  Sbt  Aside  JuDaiBmv- Leavk  to 

AUBND. 

Where  leave  is  aaked  to  amend  an  insu£B- 
cient  affidavit  filed  in  support  of  a  motion  to 
set  aside  a  judgment,  the  defendant  should  in 
some  appropriate  manner  disclose  the  nature  of 
the  proposed  amendment,  to  tiie  -end  that  the 
court  may  coDsider  whether  it  will  be  in  further- 
ance of  justice. 

[Ed.  Note.— For  other  caaea,  see  Courts.  Cent 
^.^8  409,  412,  413,  429,  458;  Dec.  Dig.  | 

3.  C0UBT8  ({  190*)— Municipal  Ooubts— In- 

TEBUEDIATE  AFPEAI^PbOCEE DINGS. 

Procedure  in  a  city  court  and  upon  appeal 
to  a  district  coart  ia  considered,  and  the  bnal 
result  reached  in  this  case  ia  affirmed  without 
approving,  all  the  procecdinga. 

[Bd.  Note.— For  other  caaee,  lee  Goarta,  Z>ec. 
D^.^  i  190;*  Appeal  and  Brror,  Cent  IMg.  | 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  A.  D.  Chandler  and  others 
against  Jobn  Caples  and  others.  From  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

A  J.  Herrod,  of  Kansas  City,  for  amtellanta. 
Kmerson  A  Smith,  ot  Kansas  City,  for  Bp> 
pellees. 

BEN80K,  J.  Only  questions  ot  practice 
upon  an  appeal  fn>m  a  dty  coart  to  a  dis- 
trict court  are  InTfdved  In  this  deci8l<ni, 
^ich  wUl  probably  not  be  very  useful  as  a 
precedent  The  situations  presented  will  not 
likely  recnr,  and  besides  the  practice  upon 
sudi  appeals  has  already  been  ontliued  in 
Kroenert  r.  Sawyw,  87  Kan.  874,  124  Pac 
41& 

A  judgment  for  the  recovwy  of  money  was 
rendered  on  September  18,  1912,  in  a  dty 
court  of  Kansas  City  on  default  ot  appear- 
ance of  the  defendants,  who  bad  been  regu- 
larly summoned.  On  the  same  day  the  de- 
fendants filed  a  motion  in  writing  to  set  aside 
the  judgment,  supported  by  an  affldavlt  re- 
citing the  rendltl(m  of  the  judgment  In  their 
absence,  and  stating  "that  said  defendants 
and  each  of  them  have  a  just  and  valid  de- 
fense to  the  whole  of  said  plaintiffs'  claim." 
On  successlTe  ai^licatlons  of  the  d^endants 
hearing  upon  their  motion  was  twice  contin- 
ued. On  October  11,  1912,  It  was  heard  and 
denied.  On  the  19tb  day  of  October  the  de- 
fendants filed  an  appeal  bond,  redtlng  that 
they  appealed  from  the  judgment  against 
them  on  Um  bearing  of  tho  motion  to  set 
aside  the  jndgmoit.  A  transcript  was  filed, 
and  the  caose  regularly  dodceted  in  the  dis- 
trict court  The  defendants  afterwards  filed 
a  motion  in  that  court  for  leave  to  amend 
their  afSdavit  In  the  dty  court  The  plain- 
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tiffs  filed  in  opposition  to  this  motion  an 

affidavit  stBtlng: 

"That  the  defendants  Jobn  Caples  &  Co.,  run 
a  store  near  Tenth  and  Central  in  Kansas  City, 
Kan. ;  that  when  the  claim  of  these  plaintiffs 
first  came  to  the  affiant  for  collection,  notice  was 
given  thereof  to  the  defendants  and  one  of  the 
defendants,  M.  J.  Caples,  came  to  the  affiant's 
office  hnd  talked  the  matter  over ;  that  said  M. 
J.  Caples  then  stated  that  they  had  the  goods 
for  the  purchase  price  of  which  this  suit  was 
brought  at  their  store,  and  bad  used  part  of 
them ;  that  the  reason  payment  had  not  been 
made  for  the  sooda  was  because  defendants  were 
financially  emharraased  and  could  not  pay ;  that 
said  John  Caples  then  offered  to  pay  for  the 
goodR  used  and  return  the  rest;  that  this  affiant 
then  stated  to  the  said  Caples  that  he  would 
be  compelled  to  bring  suit  under  the  instructions 
from  his  client  and  the  only  thing  the  defend- 
ants could  do  would  be  to  put  the  case  off  and 
finally  appeal  it  and  thas  gain  time;  that  the 
said  M.  F.  Caples  said  they  would  adopt  the 
course  and  appeal  the  case.  Affiant  further  says 
that  suit  was  afterward  brought  on  this  claim 
in  the  city  court,  and  Judgment  obtained  oa  Sep- 
tember 18, 1912;  that  when  this  affiant  was  no- 
tified of  tbe  motion  to  open  up  judgment  and  of 
its  being  set  for  September  23d,  he  went  to  the 
eilT  court  on  September  23d,  at  the  hour  set^ 
and  found  the  same  bad  been  continued  to  Octo* 
ber  7th  by  the  defendants;  that  afterwards  this 
defendant  went  to  tbe  city  court  on  October  Ttfa 
at  the  hour  set,  and  found  the  case  had  been 
continued  to  October  11th  by  the  defendants; 
that  on  October  11th,  at  the  hearing  of  thia  mo- 
tion, the  defendants'  attorney  admitted  that  he 
had  an  application  for  a  change  ot  venue  in  his 
pocket  to  be  Sled  In  case  the  judgment  was  open- 
ed up ;  that  at  the  said  hearing  the  defendants' 
attorney  stated  on  another  occasion  that  he,  tbe 
:  defendants'  attorney,  could  not  be  provolced  to 
state  what  the  defense  of  the  defendants  was.  to 
be  to  the  plaintiffs'  case." 

With  this  affidavit  the  plaintiffs  ffied  a 
motion  to  dismiss  the  appeal  on  the  ground 
that  It  was  not  taken  in  time,  and  that  no 
notice  of  the  appeal  had  been  given.  On 
January  21,  1913,  the  appeal  was  dismissed. 
On  January  27,  1913,  the  defendants  filed  In 
the  city  court  a  notice  of  appeal  with  proof 
of  service.  The  notice  recites  that  the  de- 
fendants file — 

"their  notice  of  appeal  In  said  cause  from  the 
jndgment  order,  ruling,  and  dedtion  of  tht  dty 
court  first  district,  Kansas  City,  Kan..  In  thia^ 
to  wit:  For  error  of  the  court  In  overroling 
the  motion  of  tbe  defendants,  John  Caples,  No- 
rah  Caples,  Maurice  J.  Caples,  and  Mirbael  F. 
Caples,  to  vacate  the  judgment  heretofore  reU" 
dered  by  Hon.  A.  A.  Brooks,  Judge  of  said  court 
For  error  of  the  court  in  refusing  to  grant  the 
said  defendants,  John  Copies,  Norah  Caplest 
Maurice  J.  Caples,  ond  Michael  F.  Caples,  a 
new  trial  in  said  cause." 

Another  transcript  of  proceedings  in  tbe 
dty  court.  Including  this  notice  was  then 
filed  In  the  district  court  and  docketed  under 
a  different  number  from  that  given  to  the 
cause  when  the  first  transcript  was  filed. 
The  defendants  then  filed  a  motion  In  the  dis- 
trict court  as  follows: 

"Come  now  the  ahore-aamed  defendants  and 
show  to  the  court  tbat  heretofore  and  upon  tlte 
11th  day  of  October,  1912,  in  the  city  court 
first  district  Kansas  City,  Kan.,  came  on  for 
hearing  the  motion  of  tbe  defendants  to  vacate 
the  Judgment  tfaeretofbre  rendered  against  tbem. 
in  said  cause;  tiiat  at  said  time  the  attorney 
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for  lafd  deCeDd&uta  made  an  application  to  the 
jodse  of  said  court  for  leave  to  amend  IJie  affl- 
dant  filed  In  snpport  of  Uw  motion  to  vacate 

aid  judgment ;  that  said  judge  overruled  said 
applicatiou  to  amend  said -aSidavit ;  that  several 
persons  were  present  in  the  courtroom  and  heard 
tbe  attomejr  for  said  defendant  make  said  ap- 
plication ;  that  there  is  no  other  way  in  which 
tbis  matter  could  proper];  be  brought  before  this 
cuart.  Wherefore  defendants  ask  the  court  for 
leave  to  file  tbe  aSidavits  of  several  persotia  u-bo 
were  in  tbe  said  city  courtroom.  Said  affidavits 
will  ahow  that  the  affiants  heard  said  attorney 
make  application  for  leave  to  amend  the  affidavit 
is  Bapport  of  the  motion  to  vacate  the  Jndg- 
meat 

A  motion  was  next  filed  by  the  plaintlfEs 
to  dismiss  what  is  celled  In  the  motion  the 
hut  appeal,  on  the  ground  that  an  appeal 
had  once  been  taken  and  dismissed.  This 
motion  was  overruled.  Both  parties  tiien  filed 
abstracts  of  the  record  of  proceedings  in  the 
dty  conrt.  On  July  3,  1913,  the  district 
court  affirmed  the  decision  of  the  city  court 
made  on  October  11,  1912. 

These  rather  bewildering  proceedings  il- 
histrate  how  the  administration  of  Justice, 
which  ought  to  be  the  end  sought  in  every 
lawsnlt,  is  s(«netimes  hindered  in  practice. 

[1]  Examining  the  various  proceedings,  It 
is  readily  discovered  that  the  affidavit  filed 
by  the  defendants  In  support  of  their  motl<xi 
to  set  aside  Judgment  was  Insufficient.  Tbe 
statute  governing  such  applications  require 
the  defendant  to  file  an  affidavit  "tfaab  he  has 
t  lost  and  valid  defense  to  the  whole  or  some 
part  of  the  plaintiff's  claim,  setting  out  in 
a  general  way  the  facts  constituting  said  de- 
fense."  lAws  1906,  c.  192,  I  2,  subd.  & 

statute  regulating  procedure  before 
jnstlcee  of  the  peace  requires  the  defendant 
to  file  an  affidavit  "that  he  has  a  Just  and 
valid  defense  to  the  whole  or  some  part  of 
the  plaintiff's  claim."  Justices'  Code,  §  114, 
Bubd.  3;  Gen.  Stat  1909,  |  6481.  WMle 
the  procedure  tn  dty  eonrts  is  generally  tbe 
same  as  before  Justices,  it  will  be  seen  that 
the  Legislature  has  seen  fit  to  reqotre  de- 
fendants In  dty  courts,  in  making  such  ap- 
Iticatlons,  to  set  out  in  a  general  way  the 
tacts  of  their  alleged  defense.  This  impor- 
tant change  was  probably  made  In  order  that 
the  court  might  Judicially  consider  whether 
the  facts  so  stated  are  sufficient.  This  plain 
statutory  requirement  Is  treated  In  the  brief 
as  a  technicality  that  should  be  disregarded. 
Whatever  should  be  Induded  under  that 
familiar  term,  this  wholesome  provision  of 
the  statute,  which  If  wisely  observed  will 
prerrat  vexatious  delays,  should  not  be  so 
considered.  "Thus  It  Is  written,"  and  In  this 
iastanoe  at  least,  It  is  written  well. 

[2]  The  motion  of  £be  defendants  In  the 
district  court  for  leave  to  amend  their  affida- 
vit filed  in  the  dty  court  failed  to  Incor- 
porate the  proposed  amendment,  or  to  state 
In  what  respect  the?  desired  to  amend.  As 
tbe  appeal  was  from  the  order  refusing  to 
aet  aside  tbe  Judgment,  and  not  from  the 
Judgment,  It  was  taken  In  time.  However, 


the  defendants  again  appeared  In  the  dty 
court  and  filed  another  notice  of  appeal  from 
the  same  order.  Including  specifications  of 
error,  with  proof  of  service,  and  caused  an- 
other transcript  to  be  filed  In  the  district 
court  In  their  next  motion  In  that  court 
for  leave  to  file  affidavits  to  prove  that  an 
application  had  been  made  to  the  city  court 
for  leave  to  amend  their  original  affidavit, 
tbey  still  failed  to  state  In  what  respect  they 
proposed  to  amend  It  It '  does  not  appear 
that  they  made  that  known  to  either  court  at 
any  stage  of  the  proceedings.  The  city  court 
rightfully  refused  to  set  aside  the  Judgment 
upon  the  affidavit  as  made  and  filed.  If  the 
defendants  In  proper  time  bad  asked  leave 
to  amend  the  affidavit  by  supplying  tbe  ad- 
ditional statement  required  by  the  statute, 
the  leave  should  have  been  granted,  but  It 
nowhere  appears  that  they  ever  offered  to 
do  so.  Amendments  are  allowed  In  further- 
ance of  Justice.  Courts  cannot  determine 
whether  they  will  be  in  furtherance  of  Jus- 
tice unless  the  nature  of  the  proposed  amend- 
ment Is  made  known.  Not  only  do  the  ab- 
stracts fall  to  show  such  disclosure,  but  the 
uncontradicted  affidavit  filed  in  the  district 
court  by  the  plaintiffs  shows  that  they  re- 
fused to  give  that  information. 

[3]  The  plaintiffs  gave  notice  of  a  cross- 
appeal  from  the  order  refusing  to  dismiss 
what  they  term  tbe  last  appeal.  Holding, 
as  we  do,  that  there,  was  In  legal  effect  but 
one  appeal,  although  two  transcripts  were 
ffied,  there  was  do  error  In  the  order. 

Without  approving  all  the  proceedings,  It 
Is  sufficient  to  say  that  the  result  finally 
reached  is  approved  and  the  Judgment  is  af- 
firmed. All  the  Justices  concurring. 


KANSAS  CITY  v.  BUBKB  «t  aL 

(No.  18736.) 
(Supreme  Court  of  Kansas.    Nov.  14,  1914.) 

(Bj/llaiut  T>y  the  Court.) 

1.  MuNIdPAI.  CORPOBATIONS  (fi  697*)  —  OB- 
struction of  iilqiiway  —  ikjunctidn  — 
Right  to  Reuedt. 

Injunction  Im  an  appropriate  remedy  to  pre- 
vent the  dosing  or  obstructing  of  a  puUic  high- 
way, 

[Ed.  Note.— For  other  cases,  see  Municipal 
rorporntions,  Cent  Dig.  M  1502-1505;  Dec 
Dig.  §  607.*] 

2.  Jury  (5  13*) — Riqht  to  Juby  Trial — In- 
junction— Obstbuotion  of  Highway— Am- 

SWEB. 

Vsually  in  actions  to  enjoin  the  closing  or 
obstructing  of  a  public  road,  title  is  only  inci- 
dentally Lovolved,  and  the  mere  filins  of  an 
answer,  setting  up  title  in  the  defendant  and 
denying  the  existence  of  a  highway,  will  not 
give  him  the  right  to  a  Jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jucy,  Cent. 
Dig.  $S  35-83;  Dec  Dig.  |  13.*] 

3.  Dedication  (|  16*>  —  Aoceptancb  and 
User— What  Gonbtitutes. 

In  en  action  by  tbe  public  authorities  to 
enjoin  the  obstruction  of  a  pubUc  highway,  the 
judgment  recited  a  finding  that  the  road  was 
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ItSA  out  and  establisbed  as  a  coQot7  road  by 
viewer*  appointed  for  the  relocation  and  resnr- 
yej  of  a  certain  road  in  1886  upon  actual  view 
and  in  the  presence  of  the  then  owner  of  the 
.land,  and  since  that  time  has  been  a  traveled 
pablic  hifrbway.  Beld,  that  the  facts  recited 
are  Bofficient  to  support  a  claim  of  dedication 
by  the  owner  and  acceptance  and  user  by  the 
public,  and  to  sustain  a  geneml  judgmeat  in 
favor  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dix.  H  Ui-4Q  ;  Dec  Dig.  |  16.*] 
4.  PLKADXKQ    (I  9*)— COHGLUSIONa  OF  IiAW 

noH  Faotb  Aixsgxd. 

Whether  a  road  has  been  established  by 
dedication  is  a  conclusion  of  law  from  facts 
stated  or  found.  Where  the  petition  alleges 
facts  sufficient  to  show  a.  dedication  by  conduct 
of  tbe  owner  of  the  land  and  acceptance  and 
□ser  by  the  public,  dedication  may  be  relied  up- 
on without  the  nse  of  that  word  in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  I  29;  Dec.  Dig.  f  9.*] 

On  application  for  r^iearlng.  Application 
denied. 

For  former  o^nloii,  lee  92  SSU  141 
Pac.  062. 

POBTBK,  J.  [1, 1]  In  an  antUcatlon  for 
a  rehearing  much  stress  la  laid  upon  the 
dalm  that  appellants  were  entitled  to  a  Jury 
trial,  and  that  Injunction  is  not  tbe  prop- 
er remedy  to  prevent  the  obBtmctlon  of  a 
public  highway,  except  where  the  udstence 
of  tbe  highway  la  conceded.  It  1>  argued 
that  In  anch  an  action,  wbefhw  the  ^aln- 
tltf  seeks  to  show  the  establishment  of  a 
public  lilcbway  by  omdemnatlan,  prescrip- 
tion, or  dedication,  the  mere  filing  of  an  an- 
swer setting  up  title  in  tbe  defendant  and 
denyliv  the  existence  of  a  highway  entitled 
tbe  defendant  to  a  jury  trial  to  determine 
the  question  of  title.  But  In  almost  every 
Instance  where  the  pablic  authorities  seek 
to  oijoin  tbe  obstrucUim  of  a  highway,  tUle 
Is  Incidentally  Involved,  the  fact  ot  obstruo> 
tlon  is  usually  admitted,  and  the  defense 
made  that  no  highway  exists.  Additional 
autboritlee  need  not  be  dted  to  show  Oiat 
Injunction  la  a  proper  remedy  to  prevmt  the 
closing  or  obstructing  of  a  public  road.  Tbe 
appellants  were  not  entitled  to  a  jury  trlaL 

[I]  It  is  further  argued  with  much  insiat- 
enoe  that  tbe  decision  affirming  the  judgment 
of  the  lower  court  Is  wrong  for  tbe  reason 
that  It  is  based  upon  evidence  showing  a 
dedication,  whereas  tbe  dty,  In  Its  petition, 
claimed  a  right  only  under  proceedings 
brought  by  tbe  coun^  in  1886  for  a  review 
and  relocation  of  a  highway ;  that  the  record 
of  the  proceedings  introduced  in  evidence  by 
tbe  city  Bbowa  that  the  proceedings  were  ir- 
regular and  void ;  and  it  is  said  that  this 
court  concedes  the  lU^ality  of  those  pro- 
ceedings, but,  to  tbe  prejudice  of  the  ap- 
I)enant8,  affirms  the  decldon  because  a  dedi- 
cation was  in  fact  shown.  We  cannot  con- 
cur In  tbe  statement  of  appellants  that: 

"Tbe  lower  court  did  not  find  that  the  claim- 
ed road  had  been  established  or  became  a  road 
either  by  prescription  or  by  dedication,  and 


found  no  facts  which  cooM  warrant  or  Justify 
an  appellate  court  to  hold  as  a  matter  of  law 
that  a  dedication  bad  been  made." 

[4]  Tbe  journal  entry  of  judgment  recites 
that  tbe  trial  court  found  that  the  road  In 
controversy  was  laid  out  and  established  aa 
a  county  road  by  the  viewers  appointed  In 
proceedings  for  the  relocation  and  resurvey 
of  the  Morash  road  in  1886,  "upon  actual 
view,  and  in  tbe  presence  of  Martin  Stewart, 
the  thai  owner  of  said  land,  and  since  said 
time  has  been  a  trav^ed  public  hlj^way." 
It  appears,  therefore,  that  tbe  trial  court,  al- 
though not  finding  tbe  facts  In  detail,  went 
further'  than  to  rest  Its  decldon  upon  tbe 
road  proceedings  alone,  and  found  that  in  1886 
tbe  road  had  be^  relocated  and  resurveyed  in 
the  presence  of  tbe  then  owner  ot  tbe  land, 
and  since  that  time  has  been  a  traveled 
public  highway.  These  facts  are  sufficient 
to  show  a  dedication.  See  anthoritlea  dted 
in  original  opinion,  92  Kan.  681,  141  Pac. 
662.  The  plalntUE  might  have  amended  its 
petition  even  after  judgment,  and  alleged  a 
dedication  by  the  acts  and  conduct  of  Mar- 
tin Stewart.  Tbe  court  wUl  not  reverse  the 
Jndgmoit  on  the  technical  claim  that  a  ded- 
ication though  established  by  proot  was 
not  in  terms  allied  in  tbe  petition.  The  ap- 
I>ellant  would  not  be  benefited  by  a  new  trial 
upon  an  amoided  petition.  Moreover,  tbe 
petition  Itself  alleges  that  tbe  road  was 
dianged  In  1886;  that  Stewart,  then  owner 
ot  the  land,  signed  tbe  petition  tor  the 
change  and  acc^ted  and  received  the  dan»' 
ages;  that  the  road  was  in  fact  changed  and 
strai^toied  through  the  land  In  controversy, 
and  has  remained  a  public  traveled  road 
since  that  time.  While  the  petition  does  not 
in  terms  allege  a  claim  under  a  dedlcatiim, 
tbe  auctions  are  broad  mongh  to  admit  the 
proof  and  to  sustain  tbe  finding  and  Judg- 
ment Whether  a  road  has  been  established 
by  dedication  is  a  oondusion  of  law  from 
facta,  and  if  tbe  fiicts  are  stated,  tbe  plain- 
tlfl  need  not  labd  his  cause  of  action;  that 
la  never  necessary.  Way  v.  Bronston,  91 
Kan.  446,  448,  138  Pac.  601;  Fatt  T.  Burke, 
9S  Kan.  93,  106,  148  Pac.  49& 

The  application  Cor  a  rehearing  quotes  a 
portion  of  the  cross-examination  of  the  wit- 
ness Martin  Stewart,  toiding  to  show  that 
tbe  $60  paid  to  blm  as  damages  was  for  land 
in  section  82  and  not  for  a  rl^t  ot  way 
across  tbe  land  now  owned  by  the  appeilanta; 
and  it  la  insisted  that  the  road  wbSxHi  was 
attempted  to  be  laid  out  In  1886  was  aeroaa 
other  land.  It  waa  suggested  In  tbe  f^nlm 
that  wbetiber  be  accepted  damages  for  tlw 
land  In  controversy  would  make  no  differ- 
ence, because  "bis  other  acta  were  suffldent 
to  show  a  dedicatkn."  BeaideB,  he  tastUM 
that  the  Tievers  paaaed  over  and  across  a 
portion  ot  tlie  land  now  owned  by  the  ain 
pellants;  that  **Uiey  viewed  for  a  road  across 
my  land,  and  they  wait  across  where  the  eo- 
called  *Clnder  Road'  is  now."  We  have  care- 
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taOr  le^amtnad  tb»  noord  aad  cannot  em- 
eor  In  tbe  statement  of  counsel  "that  thm 
ta  no  evidsDce  that  Stewart  ever  fenced  this 
land  or  anr  part  of  It"  la  app^lahts'  ab- 
stract ajweara  the  tewtlmonj  of  Martin  Stew^ 
art  that  a  part  ttie  land  was  fwoed  sonth 
of  this  angling  road,  and  that  he  need  It  for 
a  pasture  for  a  time,  and  1^  the  fmce  there 
when  he  sold  tbe  land.  This  angling  road 
mns  In  a  northwesterly  direction  aoosa  ap- 
pellanta^  land,  and  we  understand  Stewart's 
testimony  to  mean  that  the  fmce  was  at  the 
aonth  side  of  the  road. 

The  rehearing  la  denied.  AU  tiie  Justices 
eoneaziixig. 


DBBISBAGH  T.  SPHINO  et  aL  (No.  18766.) 
(SopRsu  Ooort  of  Kansas.    Nor.  1^  1914.) 

(SvUaJnu  »y  tM  Court.; 

L  Apfeaii  aitd  Bbbob  (I  IftlO*)— -Scors  ot 

Betixw— EnorNCs. 

Section  S81  of  the  Code  of  Givfl  Procednre 
(Oen.  St  1009,  |  6176)  contains  nothing  requir- 
ing or  authorizing  this  court  to  retry  &eta  pass- 
ed QDon  by  the  trial  court,  when  Ita  condoslon 
ia  supported  by  competent  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Big.  U  3d7&-5882.  4024;  Dec  Dig. 
I  low.*] 

2.  WiLxe  (I  S2*)  —  Gboundb  roa  Ssttiho 
AsiDB— DisPoamoN  or  Pbopbbtt. 

When  testamentary  capacity  is  established 
or  onauccessfully  ettacked,  a  will  cannot  be 
■et  aaide  becaose  juries  or  courts  called  upon 
to  review  the  disposition  of  proper^  made  by 
tbe  testator  may  fed  that  sodl  disposition  was 
nnreasonablCt  unaccountable,  harsh,  or  unjust 
[Ed.  Not&— For  other  eases,  see  Wills,  Osnt 
Dig.  I  203;  Dec  Dig.  |  82.*^ 

3.  WXLLS    (I  230*)— BSTOFFEL  —  ACOEFTANOB 

or  Bkqitest. 
The  acceptance  by  a  legatee  of  a  small  be- 
quest when  Ignorant  of  the  facts  and  of  her 
nghts,  will  not  estop  such  l^atee  from  main- 
taining a  suit  to  set  aside  the  will;  the  peti- 
tion tendering  back  such  bequest,  with  Inter- 
eat 

[Bd.  Note.— BVff  other  oases,  see  Wills,  Osnt 
Dig.  H  6NMS69;  Dec  Dig.  |  230.*] 

4.  irujM  CI  81*)— InvAZJDiTT  or  Pabiv-b:f- 

RCT. 

When  one  provision  of  a  will  falls  for  11- 
legiUty,  the  remainder  is  not  thereby  avoided, 
when  it  appears  that  tbe  illegal  part  has  ref- 
erence to  a  contingency  so  remote  and  improb- 
able as  to  lead  fairly  to  the  conclusion  that  the 
testator  did  not  deem,  it  of  controlling  Impor- 
tance. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Oi«.  H  201,  202:  Dec  Dig/I  81.«] 

5.  Wnxs  ({  860*)  —  Aonoir  to  Ssr  Asidb 
Wiu/— ScK»PB  or  Betixw. 

In  an  action  to  set  aaide  a  will  for  mental 
incapacity,  undue  influence,  and  void  and  uncer- 
tain provisions,  the  answers  being  general  de- 
nials in  effect  this  court  will  not  on  appeal 
{rant  the  request  of  a  party  made  here  tme  the 
Snt  time  to  construe  the  wilL 

[Ed.  Note^For  other  cases,  ase  ^nils,  Cent 
DiTl  S26;  DesL  Dig.  I  860.*] 

Appeal  from   District  Court,  ^emaha 

Couoty. 

Action  by  Margaret  Drelsbach  against  Jacob 


firing  and  otiwn.  Wtom  Jndgment  for  de- 
fendants, plaintiff  ai^eala.  Affirmed. 

Wells  ft  Wells,  of  Seneca,  and  J.  J.  Schenck, 
of  Topeka,  for  appellant  Emery  &  Emery, 
Chas.  H.  Herold,  and  Horace  M.  Baldwin,  all 
of  Seneca,  for  appelleea 

WEST,  J.  Abraham  Blaner,  bom  In  Switz- 
erland, moved  to  N^naha  county,  Kan.,  In 
1868,  was  married  In  1869,  and  settled  upon 
a  farm  where  be  and  bis  family  lived  until 
1888,  wben  they  moved  to  the  town  of  Bern. 
The  wife  died  In  1900.  Tbe  only  child,  a 
daughter,  Margaret  waa  bom  In  1870,  and 
married  at  the  age  of  19  to  a  Mr.  Orossen- 
bacher,  by  whom  she  bad  four  children,  John, 
Fritz,  Sophia,  and  Marguerite.  In  1890  she 
and  her  husband  moved  upon  the  farm  with 
her  parents.  Her  husband  died  In  1887,  and 
in  1888  she  Joined  her  parents  at  Bern.  After 
ber  mother's  death  she  continned  to  live 
with  and  keep  house  for  her  father.  In  Sep- 
tember, 1902,  she  was  married  to  Mr.  Drel»- 
badi,  by  whom  ahe  has  one  daughter,  Gladys, 
now  about  nine  years  old.  Her  husband  died 
in  lOOB,  leaving  her  aeveral  fliousand  dol- 
lars* worth  of  property.  Mr.  Blauer  was 
strongly  opposed  to  her  marriage  with  Mr. 
Drelabadu  Upon  her  marriage  she  went  to 
live  with  her  husband  at  his  home.  In  July, 
190S,  Mr.  Blauer  made  a  win  providing  that 
all  of  his  property  at  his  deattt,  after  the 
payment  of  debts  and  a  bequest  of  |200  to 
his  daughter,  should  be  held  in  trost  by  the 
executor  or  administrator  fbr  the  nse  and 
benefit  of  his  four  grandchildren,  John,  Fritz, 
Sophia,  and  Marguerite  Grossenbacher,  "or 
the  surriTors  of  them,  during  their  natural 
lifetime,  but  only  the  net  income  from  said 
real  and  personal  property  thus  held  In  trust 
shall  be  paid  to  my  said  gtandebildren  or 
their  Burvivors  In  equal  shares,  said  income 
to  accumulate  in  tbe  hands  of  the  trustee 
until  each  of  aald  grandchildren  becomes  of 
age,  when  its  respective  share  is  to  be  paid 
to  It  and  thereafter  to  be  paid  annually,  and 
at  the  death  of  the  last  survivor  of  my  said 
four  grandchildren  all  of  the  estate  held  tn 
trust  both  real  and  personal,  shall  be  equally 
divided  between  tbe  heirs  of  my  said  grand- 
children beliv  lasne  of  their  bodies,  but  If 
they  should  all  die  without  issue,  then  said 
estate  Is  to  go  to  the  heirs  at  law  of  my 
brothers  and  sisters  and  their  heirs  and  a»- 
signs  forever."  In  March,  1905,  he  executed 
a  codlcU  simply  making  change  In  the  name 
ot  the  trustee^  but  redtlng  that  the  former 
waa  stUl  his  last  will  and  teetam^t  and 
that  he  again  published  and  declared  that  be 
desired  the  devises,  bequests,  and  provisions 
carried  out  as  tiierein  declared  and  stated. 
Tbe  testator  died  in  July,  1908,  leavli^  an 
estate  worth  In  the  neighborhood  of  f60,000. 
In  July,  1911.  the  plaintlfT,  Margaret  Drels- 
bach, brought  suit  against  tbe  executor  and 
Qie  four  beneficiaries,  alleging,  among  other 
things,  that  the  will  provided  for  the  aliena- 
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tbm  of  tbe  in»perty  for  an  Indeflnlte  and 
unreasonable  period;  Oiat  it  was  void  as 
offending  the  mle  against  .perpetoltlee ;  and 
that,  at  the  time  of  Its  execnlion,  the  testa- 
tor was  mentally  unsound  and  was  unduly 
Influenced  by  his  financial  agent  and  business 
manager,  Jacob  Spring.  It  was  further  al- 
leged that  t2ie  plaintiff  accepted  tbe  ^00  be- 
quest In  Ignorance  of  the  facts  and  her  rights, 
and  she  tendered  tbe  amount  thereof  bade, 
with  Inters  The  answers  amounted  In 
substance  to  general  denials.  An  extended 
trial  followed,  and  the  controrasy  hinged 
almost  entirely  upon  the  condition  of  ttie  tes- 
tator's mind. 

[1]  The  theory  of  the  plaintiff  was  and  Is 
that  not  only  was  the  testator  enfeebled  In 
health  for  some  tbne  before  ™f^^»g  the  will, 
but  that,  at  the  time  of  Its  execution,  he  was 
suffering  from  a  deluslm  that  his  daughter 
was  no  longer  virtuous;  there  being  no  cause 
or  reason  for  such  notion.  Numerous  wlt- 
jiesses  were  examined  as  to  the  mental  con- 
dition ot  Mr.  Blauer,  and  the  trial  court 
found  and  determined  that  the  daughter  was 
and  Is  of  nnlmpeacbable  moral  character, 
and  that  the  father  was  of  sufficient  mental 
soundness  to  make  the  w:lll  In  question  un- 
derstandingly,  and  that  be  was  not  under 
any  undue  Influraca  It  is  needless  to  review 
or  rehearse  the  evidence  upon  the  testator's 
mental  condition,  for  the  reason  that  tHere 
Is  sufBdettt  In  the  record  to  sustain  and  sup- 
port the  conclusion  reached  by  the  trial  court. 

The  plaintiff  insists  that  it  does  not  appear 
from  the  record  tiiat  aidwtantial  justice  has 
been  d<me  by  the  trial  court,  but,  on  the  con- 
trary, tbe  greatest  injustice  has  been  dene, 
and  -that  under  section  681  of  the  Civil  Code 
(Gen.  St  1909,  i  6176): 

"It  is  the  duty  of  this  court  to  read  the  evi- 
dence in  this  case  in  order  that  substantial  jus- 
tice is  done  the  appellant  and  her  children. 

There  Is  nothing,  however.  In  this  pioTlsi<Hi 
fat  tbe  Code  which  makes  this  court  a  retrler 
ot  facts  passed  upon  by  the  trial  court,  when 
the  conclusion  reached  la  sui^rted  by  com- 
petent testimony. 

[2]  It  Is  also  urged  with  force  and  earnest- 
ness that  the  apparent  desire  of  the  testator 
to  disinherit  his  only  child  Is  a  matter  for 
serious  consideration,  especially  upon  the 
question  of  his  mental  capacity.  The  jus 
disponendl  Is  such,  however,  that,  when  tes- 
tamentary capacity  Is  established  or  unsuc- 
cessfully attacked,  the  owner  of  the  proxwrty 
may  dictate  to  whom  It  shall  go  at  his  death, 
alttioiigh  the  court  called  upon  to  review  his 
decision  may  feel  that  It  was  unreaKonable, 
unaccountable,  harsh,  or  unjust  Ginter  v. 
Ginter,  79  Kan.  721,  722,  101  Pac.  634,  635, 
B.vl.  9,  22  T...  R.  A.  (N.  S.)  1024;  Kerr  v.  Kerr, 
Srj  Kan.  460,  116  Pac.  880;  Singer  v.  Taylor, 
90  Kan.  285,  2S9,  133  Pac.  841.  The  plaintiff, 
the  unly  child,  was  given  very  little  school- 
ing, and  was  required  to  work  on  the  farm 
very  much  as  would  have  been  expected  of  a 
sou,  and  app^xs  to  liave  been  a  kind  and  du- 


tlfol  daughter  and  to  have  taken  good  care 
of  ber  fotber  while  living  with  him  before 
her  second  marriage.  It  seems  regrettable, 
therefore,  that  the  testator  desired  in  his 
will,  although  reciting  that  he  had  at  various 
times  during  his  life  given  her  money,  to 
give  her  the  paltry  sum  of  $200,  and  mani- 
fesUy  Intended  that  this  should  be  the  limit 
of  her  participation  In  his  estate;  Uut,  if 
Juries  and  courts  were  permitted  to  overrule 
the  choice  made  by  testators  and  substitute 
their  own  notions  of  fairness  and  propriety, 
the  right  of  testamentary  -disposal  of  prop- 
erty would  be  too  tenuous  and  uncertain  to 
possess  substantial  value. 

The  court  held  void,  as  In  violation  of  the 
rule  against  perpetuities,  that  clause  provid- 
ing that,  should  the  four  grandchildren  all 
die  without  Issue,  the  estate  should  go  to  the 
heirs  at  law  of  the  testator's  brothers  and 
sisters  and  their  heirs  and  assigns  forever. 
All  parties  appear  to  acquiesce  in  the  view 
of  tbe  court  as  to  this  clause,  but  the  plaintiff 
contends  that  this  void  provision  destroys  the 
entire  will;  that  the  general  scheme  of  the 
testator  was  to  so  devise  the  property  tliat 
it  should  under  no  circumstances  go  to  the 
plaintiff  or  her  children,  and  yet,  should  her 
children  die  without  Issue,  she  would  be  en- 
titled to  take  as  heir  at  law  of  the  testator. 
The  rule  Is  Invoked  that  when  the  legal  and 
Illegal  portions  of  the  will  are  so  connected 
as  to  constitute  an  entire  scheme,  wbicik 
would  be  defeated  by  the  rejection  tjt  tbe  Il- 
legal portion,  the  whole  must  fall,  and  nu- 
merous auUiorlttes  in  support  of  tbla  mle  are 
cited.  The  appellant  urges  that  an  examina- 
tion of  the  win  sbowa  a  scheme  so  to  tie  up 
the  property  that  oeltber  tbe  daughtw  nor 
any  of  the  testator's  grandchildren  dumld 
ever  receive  any  of  It  or  any  substantial 
benefits  therefrom.  Tbe  defendant  suggests, 
on  the  ctmtrary,  that  it  seems  plain  from  the 
will  that  the  geaanl  schaoe  was  to  conserve 
the  property  In  the  hands  of  tbe  trcstee.  so 
that  the  Oroasenbadier  chUdroa  and  the 
belrs  of  their  bodies  should  have,  not  only 
the  net  income,  but  the  entire  estate,  and 
that,  In  the  very  remote  and  Improbable  con- 
tingency of  their  all  dying  without  Issue,  the 
clause  was  Inserted  that  the  estate  should 
go  to  the  heirs  of  the  testator's  brothers  and 
sisters  at  law  and  their  heirs  and  assigns. 
We  think  It  quite  plain  tbat  Abraham  Blauer 
so  disliked  his  second  son-in-law  that  he  did 
not  desire  his  widow  or  hia  child  by  her  to 
receive  any  of  tbe  estate,  but  that  he  had 
sufficient  affection  for  her  cliildreu  by  her 
former  husband  to  intend  that  It  should  go 
to  them  and  the  belrs  of  their  bodies.  It 
hardly  seems  reasonable,  however,  that  he 
could  have  deemed  It  sufficiently  proljable 
that  they  would  all  die  wlUiout  Issue  to  have 
regarded  the  void  provision  made  In  that 
event  as  of  equal  Importance  with  the  other 
desires  expressed  In  the  wllL  Still  more  Im- 
pr(Aahlie  would  it  be  tbat  jthesa  four  grand- 
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children  woold  all  die  without  Issue  dnrlng 
the  life  of  their  mother,  so  that  ahe  conld- 
take  as  heir  of  the  testator.  We  do  not  find 
snffldeot  ba^  therefore,  in  the  evidence  and 
the  drcnmstances  shown  thereby  to  apply  the 
nile  that,  If  a  part  fall,  the  wb(rie  must  also 
fall. 

[3]  We  agree  with  the  appellant  that  the 
acceptance  by  her  of  the  $200  bequest,  under 
the  drctimstances  ahown,  does  not  estop  or 
preclude  ber,  In  view  of  the  tender  made  In 
her  petition,  from  maintaining  her  suit  Me* 
dill  r.  Snyder,  61  Kan.  US,  68  Fac.  96%  78 
Am.  St  Bep.  307. 

[4]  It  Is  also  argued  that  the  will  is  Told 
for  oncertainty,  for  the  reason  that  neither 
tlie  mother  nor  any  of  her  five  children  may 
receive  any  portion  of  the  i^perty,  bnt  at 
most  only  the  net  income;  tliat  It  Is  Impossi- 
ble to  determine  whether  the  sbare  of  each 
of  the  four  grandchildren  named  is  to  be 
paid  when  he  becomes  of  age,  or  when  tbe 
youngest  becomes  of  age,  or  whether,  in  case 
of  the  death  of  all  four,  the  property  is  to  be 
divided  among  the  heirs  of  their  bodies  per 
capita  or  per  stirpes.  But  we  do  not  regard 
these  proTisiODS  sufBciently  uncertain  to  im- 
pair tbe  validity  of  tbe  Instrument 

[S]  The  counsel  who  appears  as  guardian 
ad  litem  for  the  minor  defendants  has  pre- 
seoted,  both  orally  and  in  writing,  an  able 
argument  in  support  of  his  theories  as  to  the 
construction  and  effect  of  certain  proTiskms 
fomid  in  the  will.  He  requests  that  we  con- 
stroe  the  instrument,  and  urges  that  we  hold 
tbe  trust  to  be  passive,  the  devise  an  execut- 
ed one  to  tbe  grandchildren,  and  the  estate 
an  estate  tail  which  may  be  barred  by  the 
deed  of  such  grandchildren  wben  the  young- 
eat  becomes  of  age.  But  the  pleadings  and 
proceedings  show  no  request  for  construction 
made  to  the  court  below,  and,  being  made 
here  for  the  first  time,  we  do  not  deem  it  fit- 
ting to  consider  it  Should  a  construction  be 
desired,  a  suit  for  that  purpose  can  be 
brought  in  tbe  proper  forum  in  the  nsnal 
way. 

Having  considered  every  point  presented, 
and  finding  no  material  error  in  the  record, 
the  Judgment  is  affirmed.  All  the  Justices 
eonoir. 


HUMPHBET  V.  BOARD  OF  GOM'RS  €>F 
CITY  OF  PRATT.   (No.  19626.) 
(Sapreme  Court  of  Kansas.    Nov.  14,  1914.) 

(8yllabu$  by  the  Court.} 

L  Municipal  Cobporations  (§S  147,  920*)— 
Officers— Vacation  of  Ofi-ice— ''Commis- 
sic-^EB  DE  Facto"— Official  Acts— CoLLAT- 
IRAL  Attack. 

A  commissioner  of  a  city  of  tbe  secood 
ctass  who  is  guilty  of  malfeasance  which,  under 
•ection  1  of  chnpter  111  of  the  Laws  of  1911, 
Ipso  facto  vacates  his  office,  but  who  continues 
in  possession  of  the  office  and  exercises  its  func- 
tions as  if  lie  were  a  rightful  incumbent,  with 
the  knowledge  and  acquiescence  of  tlie  people  of 


tbe  city  and  tbe  Jaw  officers  of  tbe  state,  Is 

a  commissioner  de  facto,  whose  capacity  to  act 

in  calling  a  bond  election  cannot  be  questioned 
In  a  collateral  action  by  a  taxpayer  to  enjoin 
the  issuance  and  sale  of  bonds  authorized  by 
the  election. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Gent  Dig.  U  824,  325,  1930, 
1931;  Dec.  Dig.  SJ  147,  920.*] 

2.  Municipal  Cobfobatiohs  (S  918*)— Bond 
Election— Reqitisitss  ow  Oboinancx  and 
Pboclamation. 

A  dty  ordinance  calling  a  bond  election  and 
the  election  proclamation  need  not  contain  in- 
formation for  the  guidance  of  voters  not  requir- 
ed by  statute,  and  an  issue  of  bonds  to  build  a 
municipal  light  plant,  authorized  at  a  city  elec- 
tion, cannot  be  enjoined  because  the  ordinance 
and  proclamation  did  not  state  that  the  propos- 
ed bonds  would  be  paid  by  taxation. 

[Ed.  Note.— Por  otber  cases,  see  Municipal 
GorporationB,  Cent  Dig.  H  1^19-1923:  Dec. 
Dig.  §  918.«i 

3.  MUKICIPAL  COBFOBATfOKS  (|  918*)— ISSU- 

AROB  09  Bonds— Ivrmironoif— OBODRDfr— 

iLLBGAUTTr  OF  BUCOTIOIf. 

The  Issuance  of  bonds  voted  at  a  dty  elec- 
tion to  build  a  municipal  light  plant  cannot  be 
enjoined  because  tbe  election  was  carried  by 
false  representations  by  agitators  as  to  the  pub- 
lic plight  resulting  from  the  relations  between 
tbe  city  and  a  private  corporation  then  sup- 
plying the  city  with  electric  light. 

[Ed.  Note.— For  other  cases,  see  Muntdpal 
Corporations,  Cent  Dig,  f|  191^1928;  Dec. 
DisTi  918.*i 

4.  BLBomom  (I  l)i*)— OsEBATioir  or  Ftis- 
Lio  Utxutt— Pbocuermbnt  or  Cbrxifioatb 

—Necessity. 

Section  31  of  the  public  utilities  act  (chap- 
ter 238,  Laws  1911),  providing  that  no  public 
utility  sbaU  transact  oosincas  until  It  shall  have 

obtained  a  certificate  from  the  Public  Utilities 

Commission  that  the  public  convenience  will  be 
promoted,  does  not  apply  to  a  public  utility, 
such  as  an  electric  light  plant,  owned  and  opei^ 
ated  by  a  municipality. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  1 1%*] 

B.  Municipal  Corporations  (J  108*)— Puji- 
Lic  Utilities— Oedi  NANCE. 

Section  33  of  the  public  utilities  act  (Laws 
1911{  c.  238),  providing  for  a  review  by  the 
Public  Utilities  Commission  of  franchise  ordi- 
nances passed  by  municipal  councils  or  commis- 
sions, docs  not  amend  or  repeal  the  referen- 
dum provision  of  the  act  relating  to  cities  of 
the  second  class  having  a  commission  form  of 

Savernment  (Gen.  St  1909,  g  1604),  and  an  or- 
inance  contractins  with  a  private  corpora- 
tion for  electric  liglit,  which  upon  protest  duly 
made  is  not  repealed  and  upon  submission  to  a 
vote  does  not  receive  the  approval  of  a  majority 
of  the  electors,  does  not  become  operative. 

[Kd.  Note. — For  other  cases,  eeo  Municipal 
Corporations,  Dec.  Dig.  §  108.*] 

6.  Municipal  Corporations  (§  272*)— Pub- 
Lro  UxiLrriES— Power  to  Construct  and 
Opebatb— Violation  op  Contract. 

A  city  which  has  not  limited  or  extioRuish- 
ed  its  lawful  power  to  malce  further  provision 
for  lighting  its  streets  and  public  places  and 
supplying  its  inlinhitants  with  electric  liirlit  by 
tbe  terms  of  a  franchise  granted  to  a  priviite 
corporation  may  construct  and  operate  aa  elec- 
tric light  plant  of  its  own  for  tbe  purposes  stat- 
ed without  violating  tbe  obligation  of  its  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  8  727;  Dec.  Dig.  8 
272.*] 
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(Ad4iit<m(a  SvTtabut  »y  JBdKoHol  Btag.) 
7.  CoNSTmmoNAL  Law      118*)— "Obijoa- 

TION    OF  CONTEACT." 

The  "obligatloa  of  a  contract"  Is  its  binding 
force  according  to  the  Btand&rds  of  law  In.  ex- 
istence when  it  was  made. 

[Ed.  Note— For  other  cases,  see  Constitutional 
Law,  CJent.  Dig.  SS  271-273.  286;  Dec.  Dig.  S  113.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Obligation  of  Con- 
tract.] 

Appeal  from  District  Conrt.  Pratt  County. 

Action  by  J.  A.  Humphrey  against  the 
Board  of  Conunisslonera  of  the  City  of  Pratt 
From  a  Judgment  tor  defendants,  plalntUT 
appeals.  Affirmed. 

A.  0.  Halloy,  of  HutCblnson,  tot  appellant 
F.  h.  UbirtJa  and  Tan  M.  Martin,  both  of 
Hntcblnson,  and  W.  B.  Hess,  of  Pratt;  for  ap- 
pellees. 

BUBCB;  J.  The  action  Is  one  commoiced 
by  a  taxpayer  of  the  dty  of  Pratt  a,  city  of 
the  second  class  baring  a  commWon  form 
of  government,  to  enjoin  the  board  of  com- 
mlsBloners  from  issuing  and  selling  bonds, 
antborlzed  at  an  election  held  for  the  pniv 
pose,  to  provide  funds  for  constmctlng  and 
eqnipplnf  a  municipal  light  plant  A  de- 
murrer was  sustained  to  the  petition,  and  the 
plalntUt  appeals. 

It]  The  petition  Charge  In  Bubstance  that 
In  ttae  year  1918  the  board  oi  oomndsslon- 
ers,  then  composed  of  J.  K.  Huiv,  Xi,  D. 
Hess,  and  O.  H.  Bodi,  violated  the  statate, 
which  reads  as  folloiws: 

"Any  member  of  the  board  of  commlsdoners 
who  shall  vote  for  or  in  any  manner  aid  or 
promote  the  passage  or  adoption  of  any  ordi- 
nance, legislation  or  other  act  of  sold  board 
creating  an  indebtedness  or  drawing  any  order 
or  warrant  on  the  treasury  in  payment  of  any 
indebtedness  which  exceeds  the  amount  of  funds 
actually  on  hand  .In  the  treasury  st  the  time 
for  such  purpose,  or  where  the  levy  has  not  ac- 
tually been  made  and  in  the  process  of  collec- 
tion or  where  provision  has  been  made  for  the 
Issuance  of  bonds,  shall  thereby  be  guilty  of 
malfeasance  in  office,  and  such  action  e£alL  Ipso 
ftwto,  vacate  his  office  and  he  shall  be  liable  on 
his  official  bond  for  such  malfeasance."  Laws 
1911,  c.  Ill,  f  1. 

At  the  election  in  1914,  B.  Galbeek  was 
diosea  to  succeed  BodL  Hnpp  then  resign- 
ed. Calbeck  and  Heas  flUed  the  vacancy  by 
the  appolntmrat  of  W.  O.  Hamphriea.  The 
board  of  commisataners  so  constituted  called 
the  Section.  It  Is  claimed  that  Heas  was 
dlsQuallfled  to  Join  In  the  appointment  of 
Humphries,  with  the  result  that  both  Hess 
and  Humphries  were  dlsqnallfled  to  Join  In 
calling  the  electloo. 

In  this  state  the  de  facto  doctrine  as  ai^ 
piled  to  the  conduct  of  persons  acting  as 
public  officials.  Is  recognized  to  the  fullest 
extent  State  Williams,  61  Kan.  739,  60 
Pac;  1050;  In  re  Gomm,  62  Kan.  271,  62 
Pac.  661.  84  Am.  St  Rep.  882;  Railway  Co. 
V.  Preston,  63  Kan.  819,  66  Paa  1050;  State 
T.  MiUer,  71  Kan.  491.  80  Pac.  917;  Brtgga 
V.  Voss,  73  Kan.  418,  85  Pac.  671;  Mlkesell 


(Kan. 

V.  Wilson  County,  83  Kan.  BOZ,  605, 108  Pac. 
820;  and  authorities  dted  in  these  opinions. 

Hess  holds  under  his  colglnal  title  and 
under  circumstances  calculated  to  Indoca 
the  public  to  believe  that  be  is  still  a  member 
of  the  board  of  commissioners.  Humphries 
holds  by  virtue  of  a  known  appointment,  ap- 
parently valid  and  accepted  1^  the  pnblic 
as  valid.  Being  in  possession  of  the  offices 
and  ostensib^  «erclBinc  thair  tonctiona 
lawfully  with  the  hnowledge  and  acquies- 
cence at  flu  veoQla  of  tha  tdty  of  Pratt  and 
of  the  law  oSBeem  at  the  atats^  th^  will  be 
deemed  to  be  witat  they  appear  to  be^  name- 
ly, rightful  Incumbents.  The  forfeiture  pro- 
nounced by  the  statute  quoted  Is  not  more 
diaQOaHfting  than  various  forma  of  Inca- 
pacity to  act  conaldoed  in  fbe  cases  dted, 
and  the  plalntilf  will  not  be  permitted  to 
frame  an  Issue  based  upon  such  forfeiture 
in  tills  ocdlateral  proosiBdlns. 

[2]  Gonqdalnt  Is  made  that  the  ordlnanea 
calling  the  election  and  the  election  jarocla- 
matlon  did  not  state,  for  the  Information  of 
the  VDtezi,  how  Uie  bonds  were  to  be  paid, 
that  Is,  hf  taxation.  The  ordinance  and 
proclamation  contained  all  the  enlightenment 
the  statute  requiree,  and  the  district  court 
could  not  defeat  the  bmds  beeauaa  ptovi- 
alons  which  the  Legislature  did  not  dean  «s- 
sential  were  not  inserted. 

[S]  Vtatbet  comidaint  la  made  because  tbm 
bond  election  was  carried  throng  false  rev*- 
resentations  by  agitators  as  to  the  public 
plight  reoDlting  from  the  relations  betwseo 
the  dty  and  the  Pratt  li^t  &  Ice  Com- 
pany, a  private  corporatkm  then  supplying 
the  dty  and  its  Inhabitants  with  light  Un- 
scrupulous  campaign  methods  must  be  met 
in  some  other  way  than  by  an  acthm  to  en- 
join issuance  and  sale  of  the  bonds. 

[4]  The  plalnttfF  Insists  that  the  dty  can- 
not issue  bonds  to  cmstruct  and  equip  an 
electric  light  plant  until  It  complies  with 
section  81  of  the  pubUc  utilities  act  of  1911, 
whldi  reads  as  follows: 

"No  common  carrier  or  public  uUlI^  governed 
by  the  provisions  of  this  act  shall  transact  busi- 
ness in  the  state  of  Kansas  until  it  shall  have 
obtained  a  certificate  from  the  Public  Utiiities 
Commission  that  public  convenience  will  be  pro- 
moted by  the  transaction  of  said  business  and 
permittmg  said  applicants  to  transact  the  busi- 
ness of  a  common  carrier  or  public  utility  in 
this  state.  This  section  shall  not  apply  to  any 
common  carrier  or  public  utility  governed  by 
the  provisions  of  this  act  now  transacting  busi- 
ness in  this  state."   Laws  1911,  eb.  23^  |  81. 

Without  determining  what  is  meant  by 
the  phrase,  "transact  business  In  this  state," 
it  is  suffident  to  say  that  the  public  utilities 
act  do^  not  apply  to  the  enterprise  con- 
templated by  the  dty  of  Pratt 

"Provided,  that  this  act  shall  not  refer  to  oif 
include  mutual  telephone  companies,  lliat  mu- 
tual telephone  companies,  for  the  purposes  of 
this  act,  shall  be  understood  to  mean  any  co- 
operative telephone  company  operating  only  for 
the  mutual  benefit  of  its  subacribera  without 
profit  other  than  in  the  service  received.  Noth- 
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ins  In  thli  act  tbaXl  apply  to  any  pabtle  ntHit^ 
in  this  itate  owoed  and  operated  by  any  ma- 
nidpaUty."   Laws  1911.  c.  238,  {  8. 

The  plslntifl  desires  the  court  to  Impose 
apon  this  statute  a  IlmltatloD,  neither  ex- 
pressed hy  nor  implied  from  its  terms,  re- 
stricting its  application  to  public  ntilltlefl 
owned  and  operated  by  any  municipality  at 
the  time  the  law  took  effect  The  argument 
la  that  oompetititm  may  be  as  destructive  to 
prirate  and  pnbUe  welfare  as  monopoly,  and 
that  the  Judgment  and  permission  of  an  un- 
biased admlnlatrattre  board  are  Just  as  es- 
sential when  a  municipal  corporation  la  abotit 
to  undertake  the  construction  and  operation 
of  a  light  plant  as  when  a  private  corporati<Hi 
desires  to  do  so.  Conceding  this  argument  to 
be  economically  sound,  it  should  be  address- 
ed to  tbe  L^ialatnre  whidi  indisputably  dls- 
Kgarded  it  by  tbe  plain  and  nnaiobigaoos 
exclusion  flvm  the  deflnitltm  of  **pnbllc  ntlU- 
tles"  (tf  public  ntUlUea  owned  and  {wtsUA 
by  monkHpalitiea.  To  strain  tbe  deflnitirai 
toindnde  mnnldpally  owned  utllitiee,  brought 
Into  being  subsequent  to  the  enactment  d 
tbe  statute,  would  be  to  amend  tbe  law  and 
not  to  inttfpret  it 

In  1906,  the  dty  granted  to  tbe  Pratt  light 
A  Ice  Company  a  frantihlse  to  cmstmct  and 
operate  an  electric  light  plant  in  tbe  dty  tor 
tbe  purpose  of  supplying  the  dty  and  its  inr 
habitants  with  electric  current  for  a  period 
U  20  years.  In  June.  1918,  tlw  board  of 
eommissioDen  undertotft  by  ordinance  to 
change  this  trandiise  and  to  partially  sup- 
[tant  it  with  a  new  one.  Upon  a  referendum 
to  the  tfectora  of  the  dty  the  ordinance  fail- 
ed to  reoelTe  a  majority  of  the  Totes  cast 
and  consequently  failed  to  become  ap&stir^ 
Gen.  Btat  1909,  {  1S04.  It  Is  doimed  that 
the  dty  is  bound  by  the  ordinance  of  1018,  in 
wUdi  the  Pratt  Light  &  Ice  OcMnpauy  ac- 
quiesced, notwithstanding  tbe  referendum, 
tbe  argument  bdng  that  the  sole  remedy.  If 
the  ordinance  were  undesirable,  was  by  com- 
plaint to  the  Public  Utilities  Commission  by 
10  or  more  taxpayers  of  tbe  dty  in  accord- 
ance with  section  88  (tf  the  public  utilities 
act 

[II  The  public  utilities  act  does  not  in 
terms  amend  or  repeal  tbe  commission  gov- 
ernment act  There  Is  no  inconsistency  be- 
tween the  two,  and  hence  no  basis  upon 
irhich  to  rest  an  Implied  repeal.  On  the 
other  band,  the  dear  Indications  are  that  tbe 
public  utilities  act  was  designed  to  be  cumu- 
lative and  supplemental  to  tbe  earlier  one. 
Under  the  commission  government  act  elec- 
tors, who  need  not  be  taxpayers,  have  10  days 
after  tbe  passage  of  an  ordinance  in  which  to 
protest  against  it  and  in  this  way  to  require 
a  reconsideration  of  the  ordinance  by  the 
board  of  commissioners,  and  if  it  be  not  en- 
tirely x^ealed,  to  require  its  sabmlBslon  to  a 
vote  of  tbe  peaf>le  for  acceptance  or  rejection. 


Sudi  a  protest  raises  the  question  wbettier 
or  not  there  shall  be  an  ordinance  at  alL  U, 
however,  no  protest  be  filed  within  10  days, 
taxpayers  have  5  days  more,  m  IS  days 
from  the  passage  of  the  ordinance,  in  which 
to  complain  to  the  Public  Utilities  Commis- 
sion and  tiieretv  secure  changes  in  partlcnlar 
features,  or,  In  case  of  utter  Hl^ality,  un- 
reasonableness, or  antagonism  to  the  public 
welfare,  to  have  the  entire  ordinance  set  aside. 
There  being  no  uncertainty  in  the  language 
employed,  no  conflict  or  contradiction  In 
terms,  no  resulting  incongruity  or  absurdity, 
and  no  resulting  evil  or  injustice,  the  condu- 
sion  must  be  that  the  Legislature  Intended 
both  acts  to  stand  aa  the  expression  of  its 
will. 

In  view  of  what  has  Just  been  said,  argu- 
ments for  the  relief  which  the  plaintiff  seeks, 
depending  upon  the  present  existence  ot  the 
ordinance  of  1018  need  not  be  examined. 

[8]  There  is  no  daim  that  the  dty  limited 
or  exhausted  its  power  to  make  further  pro- 
vision for  lighting  its  'streets  and  public 
places  and  supplying  its  inhabitants  with 
light,  by  anything  ccmtalned  in  the  franchise 
granted  to  the  Pratt  Light  ft  Ice  Company  in 
1905,  and  no  fonndatlcm  for  such  a  claim  Is 
dlsdosed  by  the  record.  There  is  therefore 
no  constitutional  objection  to  the  exercise 
by  the  dty  of  its  statutory  authority  to 
coust^ct  and  operate  an  electric  light  plant 
of  its  own  for  the  purposes  stated. 

[7]  Whatever  obligation  the  dty  may  now 
be  under  to  take  and  pay  for  electric  cur- 
rent from  tbe  light  company  remains  unim- 
paired. The  obligation  of  a  contract  consists 
in  ite  binding  force  according  to  the  stand- 
ards of  law  in  existence  when  it  was  made 
(Cooley's  Constitutional  Limitations  [7th  Ed.] 
p.  403),  and  the  building  of  a  light  plant  <tf 
Its  own  by  the  dty  does  not  affect  or  dimin- 
ish any  legal  duty  which  It  may  owe  ttie  pri- 
vate company.  The  breach  of  a  binding  con- 
tract and  tbe  violation  of  the  obligation  of 
a  contract  are  distinct  things.  It  will  not  be 
assumed  in  advance  that  the  plaintiff  will  de- 
fault in  the  observance  of  Ite  contracts. 
Should  it  do  so,  the  aggrieved  party,  not  this 
plaintiff,  will  have  its  remedy.  Neither  will 
it  be  assumed  that  the  dty  will  exerdse  its 
power  to  fix  the  rates  and  regulate  the  serv- 
ice of  the  private  company  oppressively  or 
unjustly.  If  it  should  do  so,  the  private  com- 
pany has  its  remedy  by  complaint  to  the 
Putilic  Utiiltlee  Commission.  The  wisdom  of 
tbe  dty's  course  is  not  open  to  Judidal  In- 
quiry, and  the  law  leaves  the  private  com- 
pany to  meet  fair  competition  on  tbe  part  of 
the  dty  as  It  would  the  competition  of  an- 
other private  company  which  mlfi^t  lawfully 
secure  a  franchise  and  authority  to  trans- 
act business. 

The  Jndgmoit  of  the  dlBtrtet  court  is  af- 
firmed. All  tbn  Joitioet  conciiRbig. 
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TASHIMA  T.  PEOPLE.    (No.  8057.) 

(Supreme  Court  of  Odonido.    Oct.  6,  4914. 
Rehearins  Denied  Jan.  0,  191S0 

1.  Obimihai.  Law  (J  820*)  — Instbuctiomb 
Covered  bt  Otheb  Inbtbuctions. 

In  a  prosecution  for  larceny  by  bailee,  an 
instruotion,  in  substance,  that  the  conversion 
must  have  been  with  intent  to  steal  sufficiently 
covered  a  requested  iDStractiott  on  the  theory 
that  defendant  merely  borrowed  the  money, 
especially  where  the  given  charge  was  more 
favorable  to  defendant  than  the  one  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  T>Us.  t  20H;  Dec.  Dig.  I  829.*] 

'2.  Criuinal  Law  (8  1086*)— Appeal— Beo- 
oBp — Objections. 

Where  the  record  contains  no  objection  or 
exception  covering  an  assi^ment  of  error  re- 
lating to  an  instruction,  the  court  cAnnot  con- 
sider the  instruction. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig,  H  2736-2769,  2770.  2772. 
3791:  Dec.  Dig.  |  1086.*] 

3.  Cnnnif Ai.  I^aw  1119*}— Appsaii— Objbo* 
noKs  Iff  LowKB  OouBT— ABomanr  of 

Counsel. 

Where  no  objection  or  exception  Is  made  to 
the  argument  of  coimsel,  and  there  ia  nothing 
in  the  record  to  diow  what  the  exact  language 
of  the  attorney  was  or  In  what  connection  It 
was  used,  an  assignment  of  error  thereon  will 
not  be  considered. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law.  Cent  Dig.  fS  2927-2930;  Dec.  Dig.  { 
1119.»J 

4.  Larceny  (f  50*)— Labcert  bt  Baileb— 
Sufficiency  of  Evidence. 

In  a  prosecution  for  larceny  by  bailee  of 
a  certificate  of  deposit,  in  which  the  defense 
was  that  the  money  was  borrowed,  evidence 
given  through  interpreters  held  sufficient  to 
sustnin  a  conviction. 

[Ed.  Note. — For  other  cases,  see  fArceny, 
Cent  Dig.  H  152,  164,  165,  167-169;  Dec 
Dig.  I  50.*] 

5.  Criminai.  Law  {§  1159*)  — Appeai  — Re- 
view—Conflicting  Evidence. 

A  finding  of  the  jury  on  conflicting  evi- 
dence cannot  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T>aw,  Cent  Dig.  H  3074-3088;  Dec.  Dig.  | 
1150.*] 

6.  Labceny  (fi  15*)— Larcent  bt  Bailbk— 
"Bailment  —"Bailleb." 

Where  a  certificate  of  deposit  is  left  with 
another  for  renewal,  it  is  a  bailment  under  Bev. 
St.  190S,  S  less,  defining  larceny  by  bailee,  and 
the  bailee  is  properly  convicted,  on  conversion  of 
the  certificate,  of  larceny  by  bailee,  rather  than 
embesslement  as  "bailment"  comes  from  the 
French  "bailfer,"  meaning  to  deliver,  and  im- 
ports the  delivery  of  personal  property  by  one 
person  to  another  in  trust  for  a  specific  pur- 
pose, with  a  contractj  express  or  implied,  that 
the  trust  shall  be  faithfully  executed  and  the 
property  returned  or  duly  accounted  for  when 
the  Bpectel  purpose  is  accomplished. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  9§  39-42 ;  Dec.  Dig.  S  16,* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bailment] 


7.  CsnuHAX.  Law  d  1172*)— An«Ai>— Habk- 

IXBS  EREOR— WlTHDEAWAL  OT  ISSDB. 

In  a  prosecution  for  larceny  by  bailee,  tha 
withdrawal  of  the  isjiue  of  common-law  laroeny 
is  not  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  Jfi  3128,  3154-3157,  815&- 
3163,  3169;  Dec  D&.  |  1172.*] 

Error  to  District  Goart,  City  and  Ooonty 
of  Denver ;  Charles  C.  Bntler,  Jadge. 

0.  K.  Tashlma  was  eonvleted  <tf  larceny 
as  bailee,  and  he  brings  error.  Affirmed. 

John  Horne  Chiles,  of  Denver,  for  plaintiff 
In  error.  Fred  Farrar,  Atty.  Gen.,  and  Frank 
G.  West,  Asst  Atty.  Gen.,  for  the  People. 

GARRIGUES,  J.  Oomplalnlng  witness, 
Yanari,  was  a  patnm  of  defendant's  board- 
ing honsa  He  teettfled  that  In  December, 
1911,  or  January,  1912,  be  was  tBe  owner  of 
and  bad  in  bis  pceaesslon  a  certificate  (tf 
deposit  about  to  mature.  Issued  to  blm  1^  a 
San  Francisco  bank;  that,  on  account  of  bis 
going  away  with  a  railroad  gang  to  work,  be 
was  unable  to  attend  to  its  renewal,  and 
Indorsed  It  and  d^vered  It  to  the  defendant 
with  instroctions  to  forward  It  to  the  bank 
for  renewal ;  that  defendant  accepted  the 
certificate  for  this  purpose,  and  Tanarl  never 
saw  It  again  or  received  the  renewal  or  the 
proceeds;  that,  although  be  noade  repeated 
attempts,  be  was  unable  thereafter,  before 
the  commencement  of  the  criminal  actton,^  to 
see  defendant 

Defendant  admitted  that  he  received  Oie 
certificate,  deposited  it  to  hts  credit  In  a 
bank,  and  used  the  proceeds  in  his  business, 
but  claims  he  borrowed  the  money;  that 
Tanarl,  in  compllanoe  with  bis  reqneat  for  a 
loan,  gave  him  the  certificate,  and.  In  addi- 
tion, 1100  in  cash,  for  which  he  made,  exe- 
cuted, and  delivered  bis  promissory  note  to 
Yanari,  which  def«idant  produced  on  the 
trial,  a  tran^tion  of  wbicb  Is  aa  follows: 

"Memo. 

"Dec  20,  1911. 

"$300.00 

"Remarks. 

"|:200.00   Specie   bank   certificate,  Y402.01. 
"$100.00  Amount  left  on  hand  of  Mis. 
Horibawa. 
"Term— April  20,  1912. 
"The  above  amount  surely  borrowed. 

"Signed  by  C.  K.  Tashlma. 
"S.  HIro. 

"To  Mr.  K.  Yanari.*' 

Wben  thla  note  became  due,  defendant,  ac- 
cording to  bis  testimony,  being  unable  to  pay 
it,  gave  Tanarl  a  new  note  for  $209,  the  bal- 
ance dne;  $100  of  the  amount,  as  be  claimed, 
having  been  paid.  This  purported  renewal 
note  was  Introduced  by  the  people.  Its  sub- 
stance being  Incorporated  In  the  record  as 
follows: 

"Date.  April  20,  1912.  Signed  by  S.  H!ro 
and  K.  Tashima,  certificate  of  deposit  $209.  I 
.  received  the  same  for  safe  custody  for  K.  Yan- 
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■ri,  snd  this  1b  payable  vhoDerer  after  8^ 
tember  of  thla  year. 

Yaaari  denied 'ttwt  he  loaned  tbe  money 
represented  by  the  certlflcate,  or  any  money 
to  the  defendant,  and  testified  that  he  never 
caw  the  first  note  nor  heard  of  Its  existence 
imta  It  was  produced  at  the  trial;  that  the 
certificate  was  delivered  to  defendant  for 
the  spedflc  purpose  of  having  It  renewed, 
and  that  only.  As  to  the  renewal  note,  he 
aatd  defendants  partner,  Hiro,  brought  it  to 
him  and  requested  him  to  accept  It,  hut  he 
declined  to  take  it,  whereupon  Hlro  forced 
It  iip<m  him  by  sticking  it  In  the  outelde 
podiet  of  bis  coat  and  leaving  htm. 

The  jury  found  the  defendant  gnllty  of  lar- 
ceny as  bailee,  and  from  the  Judgment  of 
the  court  based  upon  the  verdict,  he  brings 
the  case  here  for  review. 

The  errors  which  are  relied  upon  by  plain- 
tiff in  error  for  a  reversal,  and  which  are 
discussed  in  the  briefs,  are  as  follows:  (1) 
Tbat  the  court  refused  to  submit  to  the  Jury 
nnder  proper  instructions  the  theory  of  th«i 
defense  that  Tashlma  used  the  certlflcate  of 
deposit  under  a  claim  of  right ;  (2)  that  the 
court  erred  In  giving  an  instruction  as  to 
the  effect  of  the  promissory  note  given  after 
the  conversion  of  the  certificate ;  (3)  improp- 
er  remarks  of  the  district  attorney  in  ad- 
dressing Uie  jury;  (4)  that  the  verdict  Is 
not  sustained  by  the  evidence;  (5>  that  the 
Verdict  Is  contrary  to  law;  (6)  that  the  conrt 
erred  In  not  submitting  to  the  Jtiry  under 
proper  instructions  the  question  of  whether 
defendant  was  guilty,  if  at  all,  of  ccHnmon- 
law  larceny,  or  larceny  as  bailee.  We  will 
discuss  these  questions  in  this  numerical 
order. 

[1]  1.  Defendant  complains  that  the  court 
refused  an  instruction  upon  his  theory  of  the 
case,  that  the  certificate  was  converted  to 
Ills  own  use  under  a  claim  of  right,  without 
felonious  intent  Upon  this  proposition  de- 
fendant requested  the  court  to  give  the  fol- 
lowing instruction: 

"The  jury  are  further  instructed  that,  if  the 
tccused  believed  that  he  had  a  right  to  put 
tbe  property  in  question  to  his  owu  Use,  and 
if  the  jnry  find  that  it  was  the  undetetanding 
between  tbe  accused  and  the  said  K.  Yanari 
that  a  mere  debtor  and  creditor  relationship 
Bhonld  exist  between  them,  and  if  the  jury  tind 
that  the  said  K.  Yanari  took  the  note  of  the 
accused  in  retoro  for  the  said  time  certificate, 
then  the  jury  should  aoiiuit  tbe  defendant." 

The  court  refused  to  give  this  inatractl<HU 
and  gave  the  following: 

"VII.  That  to  conslitate  the  crime  oC  lar- 
ceny a  felonioDs  intention — that  is,  an  inten- 
tioD  to  steal— must  always  exist.  And,  under 
our  statute,  making  the  conversion  of  property 
to  his  own  ose  by  a  bailee  larceny,  the  crime 
is  not  made  out  by  merely  showing  a  conversion 
of  the  property  to  his  own  use  by  the  bailee, 
mt  it  must  farther  appear  that  such  conversion 
*tii  with  an  intent  to  steal  the  same.  The 
Jniy  are  instructed,  that  tbe  taking  or  con- 
Tersloa  of  personal  property  which  renders  a 
person  gailty  of.sbnple  larceny,  or  of  embei- 


zlement,  is  a  felonious  taking  or  conversioa,  and 
before  you  can  convict  tbe  defendant  in  this 
case  you  must  be  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  property 
mentioned  in  the  information,  or  some  part  of 
it,  was  converted  to  his  own  nse  by  the  de- 
fendant, with  an  intention  at  the  time  to  steal 
the  same." 

While  it  might  have  been  well  for  the  court 
to  have  given  an  Instruction  based  upon  the 
defense  presented,  still  we  believe  that  the 
question  was  sufficiently  covered  by  the  in- 
struction given,  which  was  more  favorable 
to  the  defendant  than  the  one  refused.  Had 
the  jury  believed  the  defendant's  version  of 
the  transaction,  tbat  tbe  money  was  borrow- 
ed upcm  an  agreement  between  the  parties, 
under  the  Instruction  given,  they  could  not 
have  found  any  intent  to  steal,  and  undoubt- 
edly would  have  acquitted  the  defendant.  No 
other  reasonable  conclusion  can  be  reached. 

[2]  2.  This  assignment  relates  to  one  of 
the  Instructions  given  by  the  court.  The  rec- 
ord contains  no  objection  or  exoeption  cover- 
ing this  propositton.  and,  under  the  well-es- 
tablished rule  of  this  court,  we  most  decline 
to  consider  it  We  do  not  say  that  we  would 
not  make  an  exception  to  the  rule  in  a  caw 
where  Its  enforcement  would  uphold  a  fla- 
grant violathm  of  the  rules  of  law  or  a  mis- 
carriage of  justice;  but  this  la  not  such  a 
case. 

[9]  3.  As  to  the  remark  of  the  district  at- 
torney In  his  argoment  to  the  Jnry  that  the 
defenduit  was  "guilty  tat  hell,"  there  is  noth- 
ing in  the  bill  of  esieptlcms  relatii^  to  this 
matter  from  which  we  can  determine  what 
the  exact  language  ms  or  in  mti\t  connee- 
tion  it  vas  used.  There  was  no  objeetiott 
made  to  it  at  the  ttme,  and  no  exception  sav- 
ed. We  are  fa  no  position  to  para  Intelligent- 
ly on  the  question,  and  most  refuse  to  con- 
sider it 

[4,  Ij  4.  Plalntur  in  error  contends  that  flie 
judgment  1b  not  sustained  by  the  evidmice. 
The  testimony  In  the  case  is  not  entirdy  sat- 
iB&ctory.  The  witnesses,  for  the  most  part, 
were  fmrelgners,  unable  to  ^eak  or  undw- 
stand  our  language,  and  their  evidence  was 
given  through  an  interpreter,  wlm  did  not 
at  all  times  succeed  in  maUng  the  aiuwers 
clear.  On  a  car^nl  exarolnnti<m  at  the  whole 
record,  however,  wa  ftre  unable  to  say  that 
there  is  not  aofllcient  evidence  to  sustain  the 
verdict  It  is  undisputed  that  the  certlflcate 
of  deposit  was  left  with  the  defutdant  and 
that  he  used  It  In  his  business.  The  only- 
question  was  whether  the  mon^  It  r^resent- 
ed  was  loaned  to  falm,  or  whether  he  received 
it  for  the  purpose  of  renewal  only,  and  feloni- 
ously converted  its  proceeds  to  his  own  use. 
This  was  a  question  for  tbe  jnry,  which  re- 
BoKed  it  against  the  defendant  on  conflict- 
ing evidence  and  with  Its  finding  we  cannot 
interfere. 

[8]  5.  Is  the  verdict  contrary  to  law? 
FlalnUil'lQ  error  says  that;  it  be  Is  guilty 
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of  anyOiiiie,  It  la  canbeBdenmt,  and  not  of 
the  crime  of  laiceny  as  bailee.  The  two 
Crimea  are  very  similar  In  their  nature.  Our 
statute  iwovides: 

"If  smj  b&Uee,  by  flodiiig  or  otberwUw  of 
any  money,  bank  bill,  or  note,  or  goods  or  chat- 
tels, shall  convert  the  Bame  to  hU  or  her  own 
Dse  with  an  intent  to  steal  the  same,  he  shall 
be  deemed  guilty  of  larceny  in  the  same  man- 
ner as  If  the  original  takins  bad  been  feloni- 
ous, and  on  conviction  tbereot  shall  be  punished 
accordingly."   B.  S.  1008,  §  1688. 

A  construction  of  this  statute  neceesarlly 
Involves  the  definition  of  the  term  "bail- 
ment," and  the  determination  of  who  Is  a 
bailee.  The  authorities  are  by  no  means 
harmonious  upon  the  proposition;  one  line, 
npon  which  plalntilE  in  error  relies,  support- 
ing the  definition  that  a  bailment  Includes 
contracts  where  the  specific  property  is  to 
be  redelivered  to  the  bailor;  and  the  other 
defining  the  term  as  a  delivery  of  a  thing  In 
trust  for  some  si>eclflc  object  or  purpose  and 
upon  a  contract  express  or  Implied  to  con- 
form to  the  object  or  purpose  of  the  trust 
Without  altering  Into  a  discussion  of  the 
many  arguments  for  or  against  either  of 
these  varying  views,  it  may  be  observed  that 
the  word  "bailment"  conies  from  the  Froich 
"balller,"  meaning  to  deliver,  and  in  Its  or- 
dinary signification,  which  conforms  to  mod- 
em authorities,  and  is  substantially  correct, 
may  be  said  to  Import  the  delivery  of  per- 
sonal property  by  one  person  to  another  in 
trust  for  a  specific  purpose,  with  a  contract, 
express  or  Implied,  that  the  trust  shall  be 
faithfully  executed  and  the  property  returned 
or  duly  aocoonted  for  when  the  special  pur^ 
pose  is  accomplished.  8  R.  O.  L.  72;  Carley 
T.  Offutt  &  Blackburn,  136  Ky.  212,  124  S.  W. 
280,  26  L.  B.  A.  (N.  3.)  1114, 136  Am.  St  Bep. 
214.  We  are  of  the  opinion  that  In  the  case 
at  bar  the  transaction,  as  testified  to  by  the 
CMnpLalnlng  witness,  was  a  bailment;  that 
Oie  defen^int  was  a  bailee;  and  that  the 
wrongful  cODverslon  of  the  property  by  him 
la  coveted  by  our  statute  on  that  subject 

17]  6.  In  this  assignment  the  d^enOant 
omiplains  because  the  court  withdrew  from 
the  consideration  of  the  Jury  the  third  count 
at  the  Information,  charging  him  with  com- 
num-law  larc^y,  contoidlng  that  it  should 
have  been  left  to  the  Jury  tosay  what,if  any, 
crime  he  had  cMumltted.  We  are  unable  to 
see  how  the  action  of  the  court  In  this  re- 
gard inejudlced  the  rights  ot  plaintiff  In  er- 
vor  in  any  way.  We  should  ratiier  confer 
it  an  advantage  to  him,  than  otherwise,  and 
must  overrule  this  aaslgnmait 

Uptm  a  careful  oonslderatlon  of  the  whole 
record,  we  cannot  say  that  it  cwtalna  any 
prejudldiil  error,  and  the  Judgmmt  will 
tberetbre  be  afflimed. 

Affirmed. 

MCS8KB,  C.  J.,  and  SCOTT,  J.,  concur. 


PABKS  et  aL  T.  O.  a  TOST  FIB  OO.  et  aLI 

(No.  uKtoe:) 

(Suprem*  Court  <tf  Kansas.    Nov.  14,  1914.) 

rSyHatafl  »y  the  Court.} 

1.  Saus  (I  274*)— luFUSD  Wabbaittt  or 

QuALmr. 

A  dealer,  who  lelli  human  food  for  imme- 
diate ctHiBumption,  does  so  under  an  Implied 
representation  and  guaranty  that  It  is  whole- 
some  for  the  purpose  for  which  it  is  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Osnt 
Dig.  U  777-779 ;  Dec.  Dig.  S  274.*] 

2.  Nbgugbncx  (S  27*)— UnwHOLUoia  TooD 
— LiAniLiTr  OF  Ma  n  ur actu  Ria. 

A  manufacturer,  who  prcnwres  food  for  hu- 
man consumption  and  plaees  It  in  the  bands  of 
a  dealer  for  sale,  Is  respeosibls  in  damages  to 
the  widow  of  a  consumer  who  procures  sucb 
food  trcHD  the  dealer  and  loses  bu  life  by  par- 
taking of  mch  food. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  26;  Dec.  Dig~|27.*] 

(AdMHonal  SyUd&«#  »y  BMtorM  Staff.) 

8.  Neolxoxnck  (I  4*)— "Obdinabt  Cabe." 

"Ordinary  care"  Is  to  be  determined  by  the 
drcumstances  and  facts  of  the  particular  case, 
and  must  be  commensurate  with  the  danger  and 
the  possible  and  probable  results  of  a  lack  of 
care. 

[Ed.  Note<— For  other  eases,  see  Negligence, 
Cent  Dig;  S  6;  Dea  Dig.  I?.*        ^  * 
For  other  deflnitioni,  see  Words  and  Phrasea. 

First  and  Second  Series,  Ordinary  Care.] 

Appeal  from  Dtotrlct  Court,  Wyandotte 

County. 

Action  by  Eliaabeth  Parka  auA  others 
against  the  O.  C  Tost  Pie  Company  and 
others.  From  a  Judgmoit  for  ^alntU^  de- 
fendants appeaL  Affirmed. 

McAnany  Se  Alden  and  B.  S.  Hendee,  all 
of  Kansas  City,  for  appellants.  D.  G.  True, 
EL  a  little,  and  Geo.  W.  Utttck,  all  ol 
Kansas  C3ty,  for  aiq;>ellees. 

SMITH,  J.  This  action  was  brought  by 
Elizabeth  Perks,  vrldow  of  Bobert  P.  Parks, 
and  Melissa  Conn,  dau^ter  of  Eliaabeth 
Parks  and  Bobert  P.  Parks,  who  also  appears 
as  next  friend  to  Ada  Belle  Parks,  a  minor 
Bister  about  12  years  of  age.  The  action  was 
brought  to  recover  damages  for  the  death  of 
Bobert  IP.  Parks,  the  husband  and  father 
of  the  plalnUffs. 

It  is  alleged  that  Parks  came  to  bis  death 
from  ptomaine  poisoning  resulting  from  eat- 
ing a  pie,  or  a  portion  thereof,  which  was 
manufactured  by  the  defendant  pie  company 
and  sold  by  it  to  Joseph  Alfea,  a  retail  gro- 
cery merchant,  who  In  turn  sold  and  delivered 
it  to  the  deceased  as  suitable  food  for  him- 
self and  family;  that  the  deceased  ate  a 
portion  thereof  and  was  thereby  poisoned 
and  made  sick,  and  that  bis  death  resulted 
therefrmn  within  24  hours  after  partaking 
of  such  [de;  that  the  i^e  contained  delete- 
rious ingredients  in  its  manufacture,  or  had 
been  infected  with  poison,  which  made  it  un- 
wholesome and  dangerous  to  human  health 
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and  life,  and  tbat  the  defendant!  aided  ud 
Btietted  each  other  in  placing  the  jile  apon 
the  market  and  aelUng  it  for  ose  u  human 
food;  that  the  defendanta  were  ffnitt^  of 
negligence  In  the  manufacture  and  In  ttw 
metbods  of  handling  the  pie,  and  that  aDch 
negligenee  was  grom  and  wanton  In  en- 
dangering the  health  and  life  of  Robert  F. 
Parka  and  directly  caosing  his  death;  that 
prior  to  anch  injury  Robert  P.  Pa^  was  a 
Btrong,  healthy  man  about  64  years  of  agct 
and  was  Industrioat  and  proqwroua,  so  that 
he  at  all  times  provided  the  plalntiflb,  who 
were  dependent  upon  him,  with  all  the  neces- 
saries and  many  of  tlw  luxuries  of  llf&  It 
is  also  alleged  that  Robert  P.  tParks  died  In- 
testate, leaving  as  his  sole  heirs  the  plain- 
tiffs and  one  other  minor  child,  who  has  since 
died  single  and  without  issue ;  that  the  plain- 
tiff were  dependent  upon  the  deceased  for 
their  support,  and  no  adminlstrattMr  had  been 
appointed  for  the  estate  (Ht  Robert  P.  Parks. 
FlalntUb  claimed  actual  damages  In  the  sum 
VtfiOO  and  exemi^ary  damage  for  the 
same  amount,  and  Judgment  for  $10,000  was 
prayed  for. 

The  defendant  pie  company  In  answer  ad- 
mitted its  incorp(»ration«  and  denied  all  the 
other  auctions  of  the  petition.  Tbe  de- 
fendant Alfes  also  admitted  the  incorporation 
of  the  pie  company,  and  made  general  dooial 
at  all  the  cOux  allegations  of  the  petltbm. 

There  la  oonslderable  ctmfllct  In  the  evl- 
denoe  as  to  the  selling  of  the  pie  by  Alfes*  but 
there  Is  sufficient  evidence.  If  btileved  I9  the 
Jury,  to  Justly  th^  finding  that  the  de- 
fendant oorporatlon  mannfactared  Uie  pie  In 
qpMstlon,  sold  and  delivered  It  to  the  de- 
fendant Alfes,  to  be  sold  In  his  usual  course 
of  business  for  human  food,  and  there  is  suf- 
fldent  evidence  to  justify  tlie  flndliv  that 
Alfes  aold  the  ple^  through  a  son  of  the  de- 
ceased, to  the  deceased  for  the  purpose  of 
human  food.  It  appears  from  the  counter 
abstract  that  one  of  the  attorney  for  the 
defendants,  In  his  opening  statement  to  the 
Jury,  said:  . 

"  *  *  *  Joe  Alfes  dnriag  all  this  time  pur- 
chased plea,  and  kept  them  for  sale,  that  were 
anppHed  by  the  Rushtoo  Baking  Company, 
*  *  *  and  likewise  also  had  the  pies  of  the 
Xost  Pie  Company,  bat  those  pies  were  kept— 
the  pie  wagon  came  every  day,  and  at  the  end — 
or  on  that  da;  the  man  who  had  charge  of  the 
route  went  Into  Mr.  Alfes'  store  in  his  show 
case,  looked  over  the  pies  that  were  there  to 
ascertain  bow  many  he  needed,  inspected  the 
pies  carefully  to  ascertain  wheuier  or  not  any 
of  the  pies  were  old.  If  they  were  old  (and  in 
warm  weather  tliey  became  old  qaicker  than  in 
cold  weather,  as  you  all  knowh  he  would  take 
out  those  pies  and  put  in  freau  ones;  and  the 
pies  that  were  taken  out  w^  taken  to  the 
plant  in  Missouri  and  thrown  away.  Where 
they  were  nsed  afterwards,  has  r^erMce— some- 
times some  of  the  employ^  it  will  be  shown, 
to(A  them  to  feed  to  their  chickens  or  their 
I^gs,  and  they  were  never  used  after  they  once 
came  back  into  the  pomcsslon  of  a  drtrer  aa  a 
stale  pl&"  ^ 

That  this  statanent  was  made  dofes  not 
lean  to  be  controverted,  and    tita  usual  rule 


should  be  taken  as  an  admiscdon  of  tacts,  so 
far  as  It  goes. 

During  the  trial  the  action  was,  by  agree- 
ment, dismissed  on  behalf  of  'Melissa  Conn 
and  Ada  Belle  Parks,  and  proceeded  In  the 
name  of  misabeth  PaAs,  as  the  widow  of 
Robert  P.  Parks;  no  personal  represait»* 
tlve  of  the  estate  of  Robert  P.  Parks  having 
been  appointed.  The  widow  is  expressly  au- 
thorised to  maintain  sodi  an  acttoo,  where 
no  personal  representative  has  been  app(tot- 
ed,  section  601S  of  the  General  fltatntea 
of  1000  (Code  GlT.  Proc  {  420). 

Several  Instructions  were  requested  by  de- 
fendants, which  were  all  refused,  but  Uie 
substance  of  many  of  them  was  Incorporated 
in  the  instructions  given  by  the  court 

[1,1]  ^e  degree  of  care  required  of  a 
manufacturer  or  dealer  In  htmian  food  for 
immediate  consumptlw  Is  much  greater  by 
reason  of  the  tearfnl  consequences  which 
may  result  from  what  would  be  sll^t  neg- 
ligence In  manufacturing  or  selling  food  for 
animals.  In  the  latter  a  higher  degree  of 
care  should  be  required  than  In  manufactur- 
ing or  selling  ordinary  articles  of  commerce. 
A  manufacturer  or  dealer  who  puts  human 
food  upon  the  market  for  sale  or  for  Im- 
mediate consumption  does  so  upon  an  Im- 
plied representation  that  it  is  wholesome 
for  human  consumption.  Practically  he  must 
know  it  Is  fit  or  take  the  consequences,  if 
it  proves  destructlvew  TomUnson  Armour 
ft  Co.,  TO  N.  J.  law.  74fi^  70  Atl.  81^  1»  U  B. 
A.  (N.  8.)  928. 

[t]  The  usual  rule  by  which  the  existence 
or  absence  of  negligence  Is  to  be  determined 
tai  a  particular  case  is  whether  the  oare  ex- 
ercised was  commensurate  with  the  danger 
reasonably  to  be  apprehended,  or  aa  the 
trial  court  phrased  It: 

"Oidinary  care  in  a  giren  case  la  to  be  de- 
termined by  the  circumstances  and  tacts  of  the 
particular  case,  and  is  (must  be)  commensarate 
with  the  danger  and  the  possible  and  probable 
nsolts  of  a  tMXsk  of  ears." 

See  BCalone  v.  Jones,  81  Kftn.  SUf,  ISO  Faa 
887;  Id..  02  Kan.  708, 142  Fac  274. 

It  Is  strenaomAy  urged  that  tin  court  erred 
In  Its  sixth  Instmetlon,  In  wfaKh  the  Jury 
wen  taii  in  substance  that,  tf  the  plaintiff 
was  entitled  to  leoover.  she  vras  mtltled  to 
audi  sum  as  would  be  pecnnlaiy  oompensa- 
tUm  fbF  the  loss  she  and  her  two  daughters 
bad  sustelned,  not  coaatdwlng  the  sufteiing 
of  the  deoeued  nor  On  wounded  feeUnga  of 
the  sniTlvoTB.  It  Is  contended  that  the  mar- 
tied  daughter  had  suffered  no  pecuniary  loss. 

Th9  verdict  and  Judgment  were  for  ¥3,000. 
No  special  qnestlQns  vrere  requested  or  sub- 
mitted, the  annran  to  which  m^bt  have  de- 
termined the  items  whliA  made  up  the  aggre- 
gate amount  of  the  verdict,  and  the  amount 
does  not  necessarily  even  suggest  that  any 
sum  was  allowed  aa  damages  to  or  <m  ac- 
oonnt  of  file  married  dautfiter. 

We  find  no  substantial  ernw  In  the  trial, 
and  the  Judgment  laafflnnad.  AU  the  Justlcwi 
ooncuz; 
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ST0T7T  r.  BOIJN  et  it    (No.  18214) 
(Supreme  Court  of  Kansas.  Not.  14, 19140 

(Byllaiut  iv  <^  Oourt.) 

1.  Sales  (§  S64*)— Aonoir  vob  FmcB— Ih- 
BTRUCTiONS— Evidence. 

The  defendants  contracted  with  plaintifF 
for  certain  cattle  hs  the  pound,  and  shortly 
thereafter  transferred  their  interest  in  the  deal 
to  anotber,  vho  thereupon  agreed  -vith  the 
plaintiff  to  talce  the  cattle  at  so  much  a  head, 
and,  upon  the  conclusion  of  such  agreement, 
made  the  first  payment  toward  their  purchase 
price.  The  plaintiff  claimed  that  such  other 
party  was  acting  as  agent  of  the  defendants, 
wbidi  was  denied ;  the  only  evideace  of  agency, 
if  any.  being  circumstantial  or  by  way  of 
ference,  and  not  direct  The  court  charged  in 
substance,  among  other  things,  that  if  the  con- 
tract between  plaintiff  and  defendants  was  nev- 
er abandoned  or  canceled,  and  the  defendants 
were  to  be  responsible  to  the  plaintiff  thereun- 
der, the  plaintiff  could  recover.  Hetd  to  be 
misleading,  and  therefore  error. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ctaxt. 
Dig.  S§  1065-107&;  Dec  Dig.  (  304.*] 

2.  Sales  (|  364*}— AonON  fob  Pbio— Izh 

ST0UCIVONS- 

Id  answer  to  8  question  by  the  jury  wheth- 
er turning  over  the  cattle  at  a  fixed  price  a 
head  annulled  the  contract  to  take  them  by  the 
pound,  the  court  instructed  in  effect  that  a  sub- 
stantial compliance  with  the  terms  of  the  con- 
tract would  be  sufficient  Seld  error,  as  the 
latter  contract  If  made,  would  of  necessity 
annol  the  former. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  1065-1076;  Dec.  Dig.  {  364.*] 

Appeal  from  District  Goart,  Seward'Oonn^. 

Action  by  W.  a  Stout  against  3.  B.  Bolin 
and  anotber,  doing  business  as  Bolln  *  Hop- 
kins. From'  a  ladBment  for  plaintiff,  de- 
fendants appeal    Rerersed  and  remanded. 

a  V.  Manatt.  of  Liberal,  and  R.  W.  Blair, 
G.  A.  Hagaw,  and  T.  M.  LlUard,  all  of  To^ 
peka,  for  appellants.  F.  8.  Macy,  of  lAbmH, 
for  appellee. 

WEST,  J.  Bolln  tt  Hopkins  were  doing 
business  at  liberal,  and  tbe  x^lntlfl,  W.  O. 
Stout,  at  Azkalon.  Barly  In  Novonber,  ltt09. 
Mr.  Bolln  called  on  pkUntifl  to  look  at  some 
cattle  owned  by  tbe  latter  ai  bla  randi, 
witb  the  result  tbat  Bolln  bargained  for  100 
of  the  150  bead  at  4%  cents  a  pound;  tbe 
cattle  to  be  sheeted  on  tbe  following  We&iee- 
day,  tbls  being  Saturday.  On  tbe  next  Tues- 
day Court  Brown  called  at  tbe  plalntUCs 
store  with  one  Frank  OrllDth.  a  stiangw, 
and  asked  to  be  connected  by  td^bone  with 
Mr.  Bolln  at  UberaL  A  long  distance  ocm- 
versatlon  ensued,  the  effect  of  which  was 
that  Bolin,  who  had  pundiased  IS  bead  from 
a  Mr.  Forbes,  was  to  step  from  under  both 
contracts  In  favor  of  Griffith  in  conslderatlou 
of  $100  profit  on  tbe  two  deals  and  a  return 
of  $500  he  had  paid  <m  tbe  Forbes  cattle. 
Brown  advised  Stout  that  tJOer  bad  boivht 
the  Forties  cattle  and  hte  cattle,  and  that 
Bolln  authorized  turning  the  cattle  over  to 
Griffith,  and  Brown  suggested  that  Orllflth 
and  Stout  get  together  and  see  If  they  could 


guess'  off  the  wel^t  After  some  conTersa- 
tlon  It  was  agreed  between  Stout  and  Griffith 
that  Oie  cattle  were  to  be  ta^i  at  V40  a 
bead,  and,  after  starting  to  the  depot,  It  vaa 
suggested  to  Griffith  Uiat  a  payment  ought 
to  be  made  fm  the  cattle,  and  a  chedk  for 
$500  on  a  bank  at  Dalhart  was  turned  over, 
bearing  the  statement:  "Payment  for  100 
2  yr.,  steers,  flO  a  head.**  XJoXa  the  remabi- 
tng  f8,G0(^  was  reoelTed  from  Brown  and  the 
cattle  shipped  out  In  his  name.  The  ehedc 
came  back  protested,  and,  when  Stout  notified 
Bolln  to  that  effect,  Bolln  relied  that  his 
check  for  $600  had  also  bem  dishonored,  but 
he  thought  the  matter  would  be  settled,  and, 
if  not  adjusted  within  a  week  or  ten  days, 
he  would  go  to  the  commission  house  and 
see  about  It  Later  he  did  go.  and  at  his 
suggestion  was  handed  the  $500  cbeck,  and 
returned  with  a  check  for  $1,100  in  Heu  of 
the  two,  which  likewise  went  to  protest 
Stout  then  sued  Bolin  &  Hopkins  for  $500, 
alleging  that  they  had  first  bargained  for 
the  cattle  at  4%  cents  a  pound,  and  later 
changed  the  agreenieut  to  one  at  $40  a  head, 
and  alleging  that  Griffith  was  the  agent  or 
purchaser  of  the  defendants,  and  asked  dam- 
ages and  protest  fees  in  addition  to  the  $500. 
The  answer  alleged  tbe  mutual  abandonment 
of  the  agreement  to  take  the  cattle  by  weight, 
and  a  new  contract  between  Stout  and  Grif- 
fith at  $40  a  bead,  and  a  supplemental  answer 
contained  a  verified  denial  that  Griffith  was 
at  any  time  their  agent  or  employe.  Brown 
testifled  that  he  was  not  acting  on  behalf 
of  the  defendants.  Griffith  testified  that  he 
was  at  all  times  acting  for  himself,  and  at 
no  time  was  be  agent  for  the  defendants, 
both  of  whom  testified  that  no  agency  exist- 
ed. A  witness  named  Bomer  testifled  that 
the  defendants  at  one  time  offered  to  sell 
him  these  cattle  at  5  cents  a  pound,  and  lat- 
er said  they  cost  them  4^  cents,  but  they 
lumped  them  off  at  $40  a  head,  and  after- 
wards Hopkins  said  "that  he  had  a  man  up 
there  that  sold  or  made  that  deal  for  them." 
It  was  shown  that  Bolln  did  not  draiy  telling 
Brown  over  the  phone  to  direct  Stout  to  turn 
the  cattle  over  to  Griffith,  but,  aside  from 
whatever  inferences  are  to  be  drawn  from 
the  facts  and  circumstances  appearing  from 
the  evldeuce,  there  Is  no  testimony  tending 
to  show  an  agency,  and  certainly  none  in< 
dicatlng  an  agency  to  purciutse  the  catde  on 
account  of  the  defmdants  by  the  head  and 
not  by  the  pound. 

n,2]  The  Jury  were  told,  among  other 
things,  that  If  Griffith,  through  Brown,  acted 
for  the  defendants  In  carrying  out  the  terms 
of  the  contract  between  the  plaintiff  and  the 
defondants,  "or  that  be  was  a  purchaser  of 
the  cattle  from  the  defendants,  and  that  the 
plaintiff  was  authorized  and  directed  by  the 
defendants,  or  either  of  them,  through  said 
Brown  to  turn  the  said  cattle  over  to  the 
said  Griffith  Instead  of  to  them,  and  that  the 


•For  other  cam  see  same  topic  aad  seeUon  NUMBER  la  Dm.  Olg.  *  Am.  Dig.  Kejr-Ko.  BerlM  ft  Rap'r  ladexe* 
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oontract  ^etween  the  plalutlff  and  defendants 
was  mrrer  abandoned  or  canceled^  and  that 
defendants  were  to  be  responsible  to  tbe 
plaintiff  tbereunder,"  then  the  plaintiff  was 
entitled  to  recover.  Of  course  if  Griffith, 
tbroQgh  Brown,  acted  for  the  defendants  In 
carrying  out  the  terms  of  the  contract  they 
bad  made  with  Stout,  they  would  be  bound, 
bat  if  Griffith  was  a  purchaser  of  the  cattle 
from  the  defendants,  and  afterwards  made 
a  new  contract  with  the  plaintiff  to  take 
tbem  by  the  head  instead  of  taking  them  by 
vrelgbt,  it  is  impossible  to  see  how  the  con- 
tract between  the  plalntlfl  and  defendants 
could  fail  to  have  been  abandoned,  or  bow 
they  were  to  be  responsible  to  the  plaintiff 
thereunder.  A  subsequent  proper  Instruction 
was  that  If  a  new  contract  was  made  between 
the  plaintiff  and  GrifBth,  to  whom  the  cattle 
were  delivered  for  his  beneflt,  then  the  plain- 
tiff could  not  recover.  Hie  jnzy  asked  ot  the 
court  the  question: 

"Po«B  the  fact  of  the  turning  of  the  said  cat- 
tle over  for  $40  per  bead  through  a  third  party, 
instead  of  delivering  them  for  4^  cents  a 
pouod.  annul  eaid  contract?" 

It  Is  apparent  that  if  the  contract  for  4^ 
cents  a  pound  should  be  superseded  by  an- 
other for  $40  per  head,  the  inevitable  result 
would  be  to  annul  the  former  contract,  but 
the  answer  was.  that' 

"In  detenuiniDg  the  question  as  to  whether 
or  not  the  contract  in  queation  has  been  com- 
plied with  by  either  of  the  parties,  the  latter 
does  not  require  that  the  same  shall  be  per^ 
fonoed  strictly  and  to  the  letter  in  all  of  Its 
details,  but  that  there  shall  be  simply  a  sub- 
stantial compliance  with  the  terms  thereof  In 
OTder  to  carry  out  the  intention  of  both  parties 
to  the  contract**' 

We  think  that  in  both  quoted  InotructlonB 
tbere  was  a  failure  to  sUte  tbe  law  oorrectly, 
as  allied  to  the  facts  before  the  Jury,  and 
Oiat.  in  view  of  the  evidence  shown  by  the 
record.  It  was  highly  easmtlal  that  the  points 
covered  by  the  two  Instructions  in  question 
be  clearly  and  proiterly  covered. 

The  judgment  is  reversed,  and  the  cause 
rsnanded  for  further  proceedings.  All  the 
Justices  concur. 


HBB8  et  aL  T.  CONWAT  et  aL  (Wo.  18792L) 
(Snpremt  Oonrt  of  Kansas.    N«t.  14,  1914.) 

fSyliahua  hp  tU  OtmrtJ 

1.  COTTBTS  (S  206*)— SUPEUtt  COUBT— JUMS- 

OicnoN. 

The  case  of  Tn  re  Bnmette,  78  Kan.  909, 
85  Pac  S75,  ao  for  as  It  points  out  tbe  distinc- 
tion between  original  and  appellate  joiisdlctioin 
and  the  lack  of  power  on  the  part  of  the  Lag- 
islature  to  confer  original  jurisdiction  on  tWii 
ccnrt,  followed. 

[Ed.  Note.— For  other  cases,  see  Courts,  dent 
Dig.  II  489,  604.  596:  Deo.  Dig.  |  20&-«j 

2.  Cotnrrs  (%  203*)— StrpsiM  Coum—'Paoc*' 
DtmE— Triai,  of  Isstjxs  or  Fact— Vawditt 
o?  Statute. 

Section  580  of  the  Code  of  Civil  Procedure 
"Jpii.  SL  1909,  I  6175),  providing  that  In  all 


cases  except  those  triable  by  jury,  as  a  matter 
of  right  this  court  may,  on  appeal,  receive  fur- 
ther testimony  and  adopt  such  procedure  as  may 
be  necessary  or  expedient  for  a  full  and  final 
hearing  and  determination  of  the  cause,  would 
be  unconstitutional  if  construed  to  authorize  a 
prolongation  or  renewal  of  the  trial  of  Issues-  of 
fact  in  this  court  on  appeaL 

[Ed.  Note.— Fw  other  caaesr  see  Gonrts,  Dec. 
Dig.  I  208.*] 

3.  Courts  (!  206*)— Supbemb  Ooubt— Jdbib- 

DICTION— PBOCEEDINGS  ON  APPEAL— RECEP- 
TION OF  BVIDENOB — OPEBATION  OP  STATUTE. 

To  save  the  section  from  unconstitutional- 
ity it  muat  be  interpreted  merely  aa  providing 
this  court  with  adequate  means  for  exerciBing 
its  true  appellate  jurisdiction.  The  nature  of 
the  court's  function  is  not  changed,  and  the 
scope  of  its  original  juriBdiction  ia  not  enlarged, 
but  the  exercise  of  its  appellate  jurisdiction  is 
facilitated  by  giving  it  command  of  aids  to  re- 
view supplemental  to  the  strict  record  of  the 
cause  and  sul&cient  to  meat  the  exigencies  ot  any 
case. 

[Ed.  Notc^SNir.  other  cases,  see  Courts,  Cent 
Dig.  S  B96;  Dec  Dig.  |  206.^]  * 

4.  Appbaz.  and  Obbok  0  891*>--Proobbdihob 

ON  Appkai^Rbceptxon  of  Bvidenck. 
Without  the  aid  of  a  statute  this  court  may, 
in  the  exercise  of  its  appellate  jurisdiction,  avail 
itself  of  authentic  evidence  outside  the  record  to 
prevent  a  miscarriage  of  justice,  to  avoid  a 
useless  circuity  of  proceeding,  to  protect  its 
jurisdiction,  to  protect  itself  against  imposition 
where  the  controversy  has  been  settled,  or  tor 
other  reason  no  longer,  in  fact  exists,  and  per- 
haps under  other  peculiar  and  extraordinary 
circumstances. 

[flSd,  Mot&r— For  otiMr  cases,  see  Appeal  and 
Brzor.  Cent  Dig.  |  8620  ;  Dec.  Dig.  (m*J 

5.  ApncAL  AND  Bkson  {§  891*>— Pbooebdingb 
OH  AppnAL—RxcKpnoN  or  Bvidbnos. 

In  this  case  a  trial  of  the  Issues  of  fact  oc- 
curred in  the  district  court  in  August  1912. 
A  rehearing  was  granted,  and  another  trial  oc- 
curred in  Febraary,  1918,  when  the  parties  ex* 
tended  their  evidence  to  their  own  satisfaction. 
E}vidence  which  was  available  then  and  which 
merely  supplements  the  proof  offered  in  the  dis- 
trict court  is  now  tendered  to  this  court  Held, 
tha  court  Is  not  authorised  by  section  S80  of 
the  Civil  Code  to  receive  and  consider  the  evi- 
dence, and  no  occasion  exists  for  departing  from 
the  rule  that  after  the  district  court  wnlch  is 
created  and  equipped  for  that  purpose,  has  made 
a  final  determination  of  the  Issnos  of  Au!t  in  a 
cause,  -original  Investlgatiim  of  such  Issues  is 
dosed. 

[BA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  8625;  Dec.  Dig.  |  891.*] 

&  Attouoet  and  OUExrt  (S  49*)— Constitu- 
tional Law  (I  806*Ha>UB  Pbocess— Pbo- 

CEEDINGB  TO  DxSOIPLINK  ATTOENET— VaUD- 

ITT. 

The  form  of  procedure  which  results  in  an 
exercise  of  the  disciplinary  power  of  a  court 
over  one  of  its  attorneys  is  not  material  to  the 
validity  of  the  order'  so  long  as  the  essentials  of 
fair  notice  and  opportunity  to  be  beard  arc  ob- 
served, and  in  thb  ease  It  is  held  that  every  re* 
quirement  of  due  process  of  law  was  satisfied. 

[Bd.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  ||  48,  66;  Dec.  Dig.  §  49;* 
Constitutional  Iaw,  Gent  Dig.  i|  92&  936,  939, 
942-846,  948^  M9;  Dec  Dig.  |  806^] 

7.  BcHEABiNO  Denied. 

XJpon  reconsideration  of  the  entire  cause 
the  original  decision  is  adhered  to. 


*VsreUk«-i 
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Ob  petition  for  r^eartns-  Behearios  de- 
nied. 

For  former  <]sdiiion,  aee  02  Kan.  787.  142 
Pac.  268. 

&  O.  Holmee,  of  Tatei  Center,  a  W.  Sbinn. 
of  Neodesha,  and  Ferry,  Doran  ft  Dean*  of 
Topeka,  for  appellants.  Lamb  A  Hoffoelaiid, 
of  Yates  Center,  for  appeUeea. 

BUBCH.  X  [1]  Petitions  for  a  rehearing 
hare  been  filed  Harder  and  by  Holmee. 
In  botb  petittons  complaint  Is  made  of  the  re- 
fusal of  tbls  court  to  disturb  the  findings  of 
the  district  conrt  nptm  the  facta.  Not  tmly 
Is  the  evidence  offered  in  the  district  conrt 
reargued,  but  a  mass  of  new  eTldenoe  is  pre- 
sented here  for  the  first  time  In  an  effort 
to  show  tSiAt  the  conclusions  ct  the  district 
court  concerning  the  facts  should  be  disap- 
proved. As  might  be  expected  If  such  a  prac- 
tice weie  tolerated,  the  witnesses  for  the  ap- 
pdlants  carefully  fill  up  the  gape  and 
strengthm  the  weak  places  in  the  case  made 
by  their  former  testimony.  Presomably  this 
course  is  taken  pursuant  to  section  680  of 
the  ClTll  Code  (Gen.  St  1909.  |  6176),  wbldi 
reads  as  follows: 

"In  all  cases  except  (hose  triable  by  a Jury,  aa 
a  matter  of  conatitatioDal  rigbt,  the  Supreme 
Court  toay  receire  further  testimony,  allow 
amendments  of  pleadiogs  or  process,  and  adopt 
any  procedure  not  inconsistent  with  this  act 
which  it  may  deem  necesaarj  or  expedient  for  a 
full  and  final  hearing  and  oetermination  of  the 
cause." 

This  conrt  casDot  conaldw  flu  new  evi- 
dence. If  It  had  a  thought  of  doing  so  it 
would  be  oblUied  to  grant  the  adverse  party 
time  to  produce  countervailing  evidence, 
which  might  poeslbly  Imdnde  impeadilng  evi- 
dence. The  appellants  wotdd  then  likely  de- 
sire to  make  a  showing  in  r^nttaL  Tho  re* 
suit  would  be  that  the  oonrt  would  have  be- 
fore it  for  detennlnatloa  a  case  whldi  the 
district  court  could  not  identlfy^  as  one  whldi 
It  had  decided,  and  so  this  court  would  be 
plunged  into  an  ezerdse  of  original,  and  not 
of  appellate,  Jurisdiction. 

In  the  case  of  In  re  Bnmette,  7S  Kan. 
609,  86  Pac.  576,  the  distinction  between  origi- 
nal and  apellate  jurisdiction  was  pointed 
out,  as  well  as  the  lack  of  power  on  the  part 
of  the  Legislature  to  confer  original  juris- 
diction on  this  court;  The  Constitution  cre- 
ates the  court  aa  It  creates  the  Legislature, 
and  that  Instrument,  which  both  the  court 
and  the  Legislature  must  respect  and  obey, 
expressly  limited  the  court's  original  jurisdic- 
tion to  proceedings  in  quo  warranto,  manda- 
mus, and  habeas  corpus,  and  granted  to  the 
Legislature  no  power  to  confer  any  but  ap- 
pellate Jurisdiction,  Const  art  8.  |  8.  The 
exceptional  and  extraordinary  character  of 
the  court's  original  Jurisdiction  becomes  ap- 
parent when  the  nature  of  the  proceedings 
specified  in  the  Constitution  is  considered.  A 
few  years  before  the  Constitution  of  Kansas 
was  framed,  the  Supreme  Court  of  Wlaconaln, 
discussing  this  subject,  salds 


"fniis  class  of  writs,  it  would  seen,  awertain 
to,  and  sTfl  peculiarly  the  Instmoienta  ot  the 
sovereign  power,  acting  durongh  its  appnqiriate 
department,  prerogativM  of  ■overeignbr,  repre- 
sented In  England  by  the  Ung,  and  in  this  coun- 
try by  the  i>eople  in  their  corporate  character, 
or,  in  other  words,  the  state,  and  from  their 
very  nature,  from  their  peculiar  character,  func- 
tions, and  objects,  to  appertain  tXK  and  appro- 
priately belong  to,  tb»  mpreme  Judioal  tribOBal 
of  the  state.  *  •  •  O^ese  writs  differ  essen- 
tially, in  their  character  and  objects,  fttun  ordi- 
nary writs  issued  by  tiie  courts  In  the  regular 
and  usual  administration  of  the  law  between 
parties.  Hey  go  to  accomplish  peculiar  and 
Bpecifie  objectt,  carrying  with  tliem  the  spedal 
mandate  of  the  aoverdgn  power,  addressed  to  the 
person,  corporation,  or  officer  requiring  them 
to  do  or  not  to  do,  to  proceed,  or  to  desist,  to 
perform  the  duty  required  by  law,  or  to  abstain 
from  the  exercise  ot  powers  wltliout  lawful  au- 
thority, ete.  Thar  bear  no  resemblance  to  Ae 
usual  processes  of  conrte,  by  which  oontrover- 
sies  between  private  parties  are  settled  by  ^e 
judicial  tribunals  of  every  grade."  Attorney 
General  v.  Bloeson  and  Others,  1  Wis.  317,  820. 

A  few  years  after  the  Constltutlcn  of  Kan- 
sas was  adopted,  the  Suprane  Court  of  Ilia- 
sourl,  discussing  the  same  subject  said: 

"It  is  very  plain  that,  were  It  not  for  the  ex- 
press exceptions  contained  in  the  Goostitution, 
this  conrt  could  ezerdse  no  original  juriadie- 
tion.  •  •  *  This  court  was  designed  to  be 
strictly  appellate  in  Its  character,  duties,  and 
functions,  with  certain  marked  and  definite  ex- 
ceptions. Tb»  framers  of  the  ConstitotioD 
doubtless  saw  lhat  contiuendes  might  arise 
when  it  would  not  only  be  fit.  but  indispensably 
necessary,  that  this  court  should  interpose  its 
process  la  tlw  first  instance.  There  may  be 
occasions  when  not  only  the  interests  of  the 
citizen,  but  the  safety  and  welbre  of  the  state, 
may  depend  upon  the  issuance  from  this  tribunal 
of  its  original  remedial  process ;  and  for  such 
exigencies  provision  was  made.  Habeas  corpus, 
mandamus,  quo  warranto,  prohibition,  ete.,  are 
high  prerogative  writs,  emanating  from  this 
court  by  direct  application  and  by  the  authority 
of  the  sovereign  power  of  the  state.  They  are 
only  issued  when  applied  tor  in  a  proper  cas& 
and  are  wholly  variant  from  that  process  of 
summons  or  notice  by  which  one  jMirty  brings 
an  adverse  party  into  court  to  determine  a  pri- 
rate  right  or  to  settle  a  matter  of  ordinary 
litigation."  Vail,  Gontestor,  v.  IMnning,  Oon- 
testee,  44  Ho.  210,  214,  215. 

These  quotations  are  sufficient  to  illustrate 
the  political  and  legal  theory  of  Constitutions 
like  that  of  Kansaa  Indeed  there  can  be  no 
difference  of  opinion  that  the  true  Intentitm 
was  to  create  an  appellate  court  having 
power  to  expound  the  law,  supervise  the  can- 
duct  of  Inferior  tribunals,  and  ctn-rect  errors 
In  their  proceedings,  but  with  no  original 
jurisdiction  except  In  the  extraordinary  mat- 
ters referred  to.  Neither  can  there  be  any 
difference  of  opinion  that  the  Legislature  is 
powerless  to  add  to  fiiat  (Hlglnal  Jurisdic- 
tion. 

[2,  3]  If  the  statute  quoted  were  to  be  In- 
terpreted as  giving  this  court  power  on  appeal 
to  determine  equity  cases  and  others  not 
triable  by  Jury  as  a  matter  of  right  in  the 
same  way  that  the  district  court  determines 
them,  it  would  be  unconstltutlonaL  It  must, 
therefore,  be  Interpreted  merely  as  providing 
this  court  with  adequate  means  for  exei^ 
dsing  its  true  appellate  jurisdiction.  The 
nature  of  the  court's  function  is  not  dumged, 
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and  the  scope  of  Its  original  Jiuiadletlon  la 
not  enlarged,  but  the  exercise  of  Its  appel- 
late JorlsdlctltHi  is  facilitated  by  giving  it 
command  of  aids  to  review  supplemental  to 
the  strict  record  of  the  cause  and  snffldent 
to  meet  the  exigencies  of  any  case. 

[4, 1]  Somedmes  the  oonrt  Is  In  need  of  ex- 
traneons  evidence  reaiMcUng  some  situation 
or  fact  to  enable  it  to  determine,  not  the  pro- 
priety of  the  conduct  of  the  district  court, 
but  the  nature  of  the  judgmmt  to  be  directed. 
Sometimes  a  document,  or  public  record,  or 
other  item  of  evidence  of  like  character,  ma- 
terial to  a  proper  determination  of  the  appeal 
and  subBtantially  Incontestlble,  la  called  for, 
or  Is  examined  if  produced,  and  then  is 
treated  in  tlie  same  way  as  an  admlsslMi  of 
the  parties  would  be  treated  if  found  in  the 
record.  These  Instances  are  lllustratire,  and, 
no- doubt,  many  occasions  will  present  them- 
selves when  it  will  be  important  for  the  court 
to  avail  itself  of  knowledge  of  some  fact  not 
established  at  the  trial  in  older  that  it  may 
make  Just  disposition  of  an  appeal 

In  the  case  of  Caldwell  v.  Modem  Wood- 
men, 90  Kan.  ITC,  133  Faa  843,  Jane  Caldw^ 
recovered  Judgn^nt  on  a  benefldary  certld- 
cate  issued  by  the  Modem  Woodmen  of  Amer- 
ica inaurlng  the  life  of  her  husband,  W.  H. 
Caldwell.  The  proof  of  death  consisted  In 
proof  of  absence  for  a  sufficient  length  of 
time  and  under  auch  circumstances  as  to  raise 
t  presumption  of  deatlL  While  this  court 
BtlU  bad  possesion  ct  the  case  on  ai^>eal, 
the  defendant  in  the  action  not  (mly  furnish- 
ed evidence  showing  that  Caldwell  was  still 
alive,  but  produced  the  man  himself.  The 
court  granted  a  new  trial  aa  to  the  single 
Issue  of  death,  witb  direction  that  If  the  is- 
soe  were  detennined  favorably  to  the  defend* 
ant  Judgment  should  be  rendered  accordingly. 
In  the  opinion  it  was  said: 

"Thia  court  cannot  determine,  it  is  tnte,  from 
the  new  evidence  the  qaestion  whether  Caldwell 
u  living-  If  that  issne  U  to  be  retried,  it  most 
be  retried  in  the  diatrict  court,  bat,  in  the  ex- 
ercise of  its  appellate  Jorisdiction,  this  conrt 
may,  and  In  the  very  omisual  Bitnauon  present- 
ed Bhoold,  in  order  to  prevent  a  follnre  of  jus- 
tice, consider  the  new  evidence,  in  determining 
whether  a  new  trial  of  that  issne  should  be 
granted,  ma  evidence,  oncontradicted  as  it  is, 
diowB  tliat  a  mistake  was  made  in  a  finding  of 
a  fiiot  essential  to  sapport  the  jndgment  In 
view  of  the  evidence  presented  at  the  trial  and 
the  whole  situation,  It  cannot  be  held  that  the 
defendant  Is  precloded  from  proving  the  fact 
that  Caldwell  hi  living  because  of  its  failnre  to 
disoorer  and  produce  the  evldrace  at  the  triaL 
It  may  be  omcedea  that  when  the  end  of  or- 
derly jodicial  processes  Is  reached,  an  adjndica- 
tkm,  althoDgh  oased  upon  mistake.  Is  final.  Still 
a  miscarriage  of  justice  will  not  be  tf^erated  so 
long  as  the  court  by  the  use  nC  such  processes 
can  api^  a  remedy,"  90        17T,  188  Fac. 

like  court  did  not  dte  tbe  statute  quoted 
above  u  the  foundation  of  Ita  power  to  pre- 
vept  a  miscarriage  of  Justice  under  the  pe- 
culiar and  extraordinary  drcumstancce  of 
the  CaMwdl  Casa  In  the  case  of  Ridge  v. 
Hanker,  67  C.  a  A.  fi06;  182  Fed.  690^  It  is 
nid^  cUfait  a  tong  Hat  ot  aoUunltlaK 


"An  apellate  oonrt  may  avail  itself  of  ao- 
tbentie  evidence  outside  of  the  record  befbre  it 
of  matters  occurring  since  the  decree  of  the  trial 
court  when  such  coarse  is  necessary  to  prevent 
8  miscarriage  of  justice,  to  avoid  a  useless  cir- 
cuity of  proceeding,  to  preserve  a  Jurisdiction 
lawfally  acqaired,  or  to  protect  itself  from  Im- 
position or  further  prosecution  of  lldgaticn 
where  the  cmtroversy  between  the  parties  has 
been  settled,  or  for  other  reasons  has  ceased  to 
exist"  67  a  a  A.  098, 132  Fed.  601. 

Wb  ether  the  statute  might  have  been  In- 
Toked  in  the  Caldwell  Case  cr  not,  it  cannot, 
comdstently  wltti  ctmstltatimial  vidldlly,  be 
conatraed  to  anthoElse  a  proloigatlon  or  le- 
newia  of  the  trial  ot  iBsues  ot  fact  in  1^ 
court  on  appeaL  The  district  courts  are  es- 
taUiabed  and  are  eaulmed  fbr  the  purpoae 
of  InvflHtlgnting  and  determining  issues  of 
tBXitt  and  partlea  mvit  prepare  their  caaoa 
for  trial  tbera.  A  metliod  of  obtalnlnff  a 
ooBtUmuiee  la  ^eocribed  if  a  party  can- 
not aeenre  his  eridmee  In  time  for  trial 
when  his  case  la  reached.  When  the  trial  oc- 
curs ha  may  shape  his  evidence  as  he  de- 
atresi  but  be  is  bound  by  his  choice,  and 
cannot  In  the  event  ot  deteat  better  bis  caae 
by  i^Eerlng  ukore  proof  or  different  pro(tf  in 
tUa  court  on  appeaL  In  case  of  accident, 
sniprlaak  want  of  USx  en>ortnnity  to  pro- 
duce evidence,  or  the  discovery  of  new  evl- 
dneet  a  new  trial  may  be  obtained  upon  sea- 
•onable  application  to  tbe  district  court;  but 
after  the  tribunal  created  for  the  purpoae  of 
making  final  determination  of  issues  of  fact 
has  performed  tluit  function,  original  tnvea- 
ligation  at  aoch  iaanea  is  dosed,  and  it  la 
no  ground  tor  reveraai  that  evidence  exiata 
wblch  would  have  turned  tbe  scale  in  favor 
of  the  defeated  party  if  It  liad  been  imcov- 
ered  In  tbe  district  conrt 

In  tlila  case  Harder,  by  bta  attorney, 
Holmea,  brougbt  on  a  trial  of  the  Issues  of 
tact  in  August,  1012,  and  woe  defeated.  The 
court  granted  an  appltcatlflo  for  a  rdiear- 
tng,  and  another  full  trial  occurred  in  Feb- 
ruary, 1913,  when  the  parties  extended  their 
evidence  to  their  own  satisfaction.  The  ap- 
pdlanta  were  then  in  communication  wlt3i 
Hesa,  and  took  bis  affidavit  to  be  used  as  evi- 
dence at  the  second  hearing.  Every  other 
witness  whose  testimony  la  leered  here  was 
a  witness  at  'that  hearing ;  all  the  evldenoe 
now  tendered  to  flila  court  waa  available 
then ;  Uie  issoes  now  are  identical  with  what 
they  were  before ;  the  appellants  have  twice 
bad  a  day  In  court  In  which  to  produce  their 
proof ;  and  the  controversy  over  the  facts  is 
ended.  It  Is  said  that,  since  tbe  case  is  pre- 
sented here  in  substantially  the  same  form 
it  bore  in  the  district  court,  this  court  should 
make  an  independmt  estimation  of  the  facta, 
giving  due  consideration  to  the  action  of  the 
district  court  That  course  has  been  pursued 
aa  far  as  possible^  but  situations  were 
countered  wblc3i  the  district  conrt  was  better 
able  to  solve  than  this  court 

Tb»  qnestton  of  Drat  Importanoe  In  tb»  ease 
is  how  the  Insnranoe  mon^  was  to  be  w- 
pUad.    Did  HolnMs  and  Hogosland  acres 
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tiiat  Is  Bbould  be  appUed  to  Batisfy  ttie  excess 
Judgment  or  to  the  redemptiOD  of  the  real 
estate?  If  the  agreemttit  were  that  the  Insur- 
ance money  shonld  be  applied  to  redeem  the 
real  estate,  It  Is  Idle  to  contend  that  Holmes 
did  not  have  the  entire  insarance  money  ep- 
isode In  mind  when  shortly  afterwards  he 
began  to  represent  Harder'a  interest  in  the 
property.  The  law  does  not  permit  him  to 
deny  that  he  performed  his  dn^  to  his  client 
by  diralglng  the  InforioatlMi  he  possessed, 
and  Imputes  the  knowledge  of  the  attorney 
to  the  client  precisely  as  It  Impates  the  knowl- 
edge of  the  agent,  O.  V.  Harder,  to  his  prln- 
cipaL  Having  knowlec^  of  the  facts,  and 
bftvlng  kept  sUent  until  after  the  period  of 
redemption  had  expired,  Harder  Is  eett^ped 
from  daimtng  that  flw  last  payment,  which 
he  soifored  Conway  to  make  In  die  btiief  that 
It  would  effect  redemption,  did  not  accom- 
plish redemptitm. 

Holmes  and  Hogn«land  are  not  In  accord 
with  rospect  to  the  nature  of  tteAx  agreement 
This  court  has  before  it  merely  their  affidavits 
and  the  rest  at  the  proot  nie  district  court 
had  before  it  the  same  affidavits,  and  Uie  rest 
of  the  proof,  but  the  affldSTlts  were  those  of 
two  of  Its  regular  practitbmers  with  whose 
conduct  and  habits  of  mind  It  was  pofbctly 
familiar.  Certainly  this  court  Is  not  quail- 
fled  to  question  the  weight  given  the  state- 
ments of  the  two  attorneys  by  the  district 
court.  It  may  be  noted  here  that  earlier  In 
the  same  cause  Holmes  filed,  without  taking 
'thought,  he  says,  an  affidavit  very  wide  of 
facts  of  which  he  had  full  personal  knowl- 
edge. 

In  support  of  Harder'a  jietltlon  for  a  re- 
hearing the  role  is  Invoked  that  knowledge 
of  an  attorney  will  not  be  Imputed  to  hls^ 
client  when  tlie  attorney  acts  fraudulently  or 
is  so  Interested  in  the  transaction  that  he 
would  naturally  withhold  the  Information. 
There  Is  no  Indication  that  Holmes  diverted 
the  redemption  money  for  the  purpose  of  per- 
sonal gain  to  himself,  and  the  court  declioes 
to  express  Itself  upon  the  matter  of  fraud 
further  than  It  has  already  done.  If  redemp- 
tion were  not  effected,  Hess  would  have  his 
;fudgment  paid  in  full  and  Harder  would 
have  the  laud.  That  sitaatibn  did  not  nec- 
essarily preclude  the  attorney  from  speak- 
ing, 

In  the  original  opinion  an  ellipsis  occurs 
which  makes  the  court  say  that  the  certlflcate 
of  the  clerk,  summarizing  the  appearance  of 
Holmes  for  Harder  shown  by  the  dockets  of 
the  district  court  which,  were  introduced  In 
evidence,  was  Itself  read  in  evidence.  The 
court  understood  the  record,  which  was  with- 
out ambiguity.  In  this  connection  it  may  be 
stnted  that  the  court  regarded  previous  em- 
ployments of  Holmes  by  Harder  as  unimport- 
ant Indeed,  the  employmrait  In  June.  1911, 
mlght-be  ;left  out  of  account,  since  the  Judg- 


ment Ib  supported  by  proof  that  F.  H.  Hard- 
er, the  undisputed  agent  of  C.  T.  Harder, 
was  fully  advised,  before  redemption  was 
completed,  of  the  fact  that  the  Insurance 
mffliey  had  come  into  the  hands  of  Holmes. 

[6]  Holmes  stlU  InslBts  that  the  order  upon 
him  to  restore  to  the  clerk  of  the  court  the 
redemption  money  which  came  Into  his  pos- 
session was  Irregular  for  informality  of  pro- 
cedure. The  form  of  procedure  In  summary 
disciplinary  proceedings  is  not  ctHitrolUng 
so  long  as  the  ea^entials  of  ta^  notice  and 
opportunity  to  be  heard  are  present  In  this 
case  Harder*B  right  to  a  deed  depended  upon 
what  his  attorney's  professional  conduct 
had  been.  That  was  the  primary  issue  ten- 
dered by  the  motion  to  require  the  sheriff 
to  make  a  deed,  and  the  attorney  himself  fil- 
ed the  motion  and  bron^t  tm  die  Investlga- 
ttoiL  A  trial  was  had  In  which  all  the  facts 
were  develcqted.  Holmes  and  Hogneland  gave 
their  versions  of  the  agreement  with  respect 
to  the  application  of  the  Insurance  money. 
The  money  was  traced,  step  by  step,  from  the 
insurance  company  through  Holmes  to  Hess. 
Holmes  was  necessarily  compelled  to  describe 
and  to  defend  his  conduct,  and  did  so  by  his 
own  testimony  and  by  other  evidence  which 
he  adduced.  The  result  was  that  ia  legal 
effect,  he  stood  before  the  court  as  me  at  its 
officers  who  bad  diverted  from  its  treasury 
fonds  arising  ftrom  the  Udgadon.  Then  the 
attorney  asked  for  another  hearing,  whidi 
was  granted.  While  on  the  face  of  the  record 
he  appeared  as  the  attorney  for  Harder,  the 
substance  of  the  issue  sttll  was  what  the 
character  of  bis  proftedonal  conduct  had 
been.  The  nature  of  the  chaise  against  him 
had  been  fully  disclosed  at  the  first  trlaL  It 
appeared  in  detail  and  in  writing  In  the  affi- 
davits filed  In  the  case.  It  was  that  dbarge 
which  be  knew  he  must  meet  at  tbe  second, 
trial,  which  he  bad  secured.  He  liad  from 
August  of  one  year  to  February  of  the  next 
year  in  which  to  prepare.  To  say  that  he 
did  not  make  due  preparation  would  be  to 
impute  to  him  unfaithfulness  to  Harder,  He 
bad  command  of  the  case,  took  such  testi- 
mony from  bis  former  client,  Hess,  as  he  de- 
sired, and  presented  such  other  evidence  as  he 
desired,  including  addlUonal  affidavits  of  his 
own.  At  the  final  trial  he  was  given  fall  op- 
portunity to  defend  in  his  own  way  and  to 
an  extent  satisfactory  to  himself.  Conse- 
quently every  requirement  of  due  process  of 
law  has  been  satisfied,  and  the  court  was  npt 
called  upon  to  go  through  the  ceremonlpus 
performance  of  Instituting  and  prosecuting 
another  proceeding,  for  the  sake  of  stating 
the  charges,  giving  notice,  and  having  a  hear* 
Ing,  before  entering  the  disciplinary  order. 

[7]  All  the  matters  presented  by  the  pe- 
titions for  a  rehearing  have  been  duly  consid- 
ered by  the  court  and  both  petitions  are  'de- 
nied. AU  the  Justices, concurring. 
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ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  BOABD 
OF  COM'BS  or  MONTOOMEBY 
COUNTY  «t  al.    (No.  18968^ 
(Soprau  Conrt  of  Kmnsas.    Nov.  14»  I&IA) 

(BifttaJnu  by  the  Court.) 

L  Drains  (S  40*)— Dkaxnaqb  act— Ofeba- 
TioN  AWD  Effect  —  Poweb  of  Distbict 

BOABD. 

The  Lesislature  when  enacting  the  drain- 
age act  of  1905  (Gen.  St.  1909,  Sf  3000-3056) 
intended  that  the  people  of  eafih  drainage  dis- 
trict Bhonld  exercise  sufficient  police  power  to 
prevent,  If  possible,  a  recurrence  of  the  calami- 
ties flu^ered  from  Scuds  and  iiigh  waters  dur- 
iOR  the  two  preceiliiu;  years,  and  that  their 
bo&rds,  not  the  courts,  should  settle  and  deter^ 
mine  all  matters  within  their  power  and  juris- 
diction. 

(Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  S  59;  Dec.  Dig.  J  40-*] 

2.  DaUHS  <f  40*)— DBAINAaS  DI8TBICT9— AS- 
SESSUENTS — BBVIBW  BY  COUBTS. 

That  no  benefits  will  inure  to  the  owner 
of  property  taxed  to  pay  for  a  levee,  that  bis 
property  was  fraadulently  and  diaproportion- 
itelj  assessed  beyond  its  actual  value,  and  that 
the  aaaeasment  included  certain  property  not 
liable  therefor,  are  matters  to  be  presented  to 
and  determined  by  the  board,  and  it  a  resort 
to  the  courts  be  desired  the  action  must  be  be- 
gun  within  30  days  from  such  determination. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  CO;  Dec.  Dig.  |  40.*T 

3.  DBAIMS    (I  84*)  —  DBAIIf AOS  DXBTBICTB  — 
— RlUHT  TO  Conbtbuct  Lbteeb— E&OBSaiVB 

Cost. 

Hie  fact  that  a  board  has  procured  a  snr- 
Tey  snd  report  of  an  entire  system  of  levees 
the  cost  of  which  would  exceed  the  statutory 
limit  does  not  preclude  the  subsequent  construc- 
tion of  a  portion  of  such  system,  the  cost  of 
euch  portion  falling  below  the  statutory  limit. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  ii  36-39,  43 ;  Dec  Dig.  S  34.*] 

Appeal  from  DlBtrict  Court,  Montgomery 
County. 

Action  by  the  Atchison,  Topeka  ft  Santa 
Ffi  Railway  Company  against  the  Board  of 
County  Commissioners  of  Montgomery  Coun- 
ty and  others.  From  Judgment  tor  defend- 
ants, ptaintlfl  appeals.  AfBrmed. 

W.  R.  Smith  and  A.  A.  Scott,  both  of  To- 
peka, and  Chester  Stevens,  of  Ind^ndence, 
for  appellant  F.  J.  Frltch,  of  Independ- 
ence, for  appellees. 

WS8T»  J.  Xhe  railway  company  appeals 
from  a  judgment  denying  an  Injunction  to 
prevent  the  collection  of  a  tax  to  pay  for  a 
certain  levee  ordered  by  the  defendant  drain- 
age district ;  a^mnrrer  to  the  eTldence  hav- 
ing been  sustained. 

It  is  contended  that  no  benefits  were  con- 
ferred on  the  company  by  the  construction  of 
the  levee,  and  hence  its  property  was  about 
to  be  tabeu  for  public  use  without  just  com- 
peDsatlon;  that  its  property  was  fraudulently 
iussesaed  greatly  In  excess  of  Its  actual  and 
,  proportional  value,  and  that  some  of  Its 
property  not  liable  to  special  aasesament  waa 
nevertlHleai  Induded.  A  fonrth  complaint, 


said  by  the  defense  to  be  made  here  for  the 
first  time,  is  that  the  district  laid  out  a  sys- 
tem of  levees  which  would  cost  more  than  10 
per  cent  of  the  taxable  property  liable  there- 
for, and  was  adopting  the  subterfuge  of  con- 
structing simply  one  portion  of  such  system 
without  any  legal  authority.  We  have  ex- 
amined each  matter  complained  of,  but  are 
impelled  to  the  conclusion  that  they  are  not 
properly  before  us  for  determination..  One 
section  of  the  drainage  act  provides  that: 

"No  suit  to  set  aside  any  general  or  special 
tax  or  assessment  or  to  enjoin  the  makiog  or 
collection  of  any  assessment  or  installment 
thereof,  and  no  defense  of  any  hind  to  the  valid- 
ity of  any  improvement  bond  or  a^essment  to 
pay -the  same,  shall  be  allowed  unless  brought 
within  thirty  days  after  the  confiroiation  of  the 
assessors'  report"   Gen.  St  1909,  |  8034. 

The  report  was  confirmed  April  19, 1011.  It 
la  stated  in  the  brief  of  the  -district,  and  not 
controverted  by  the  plaintiff,  that  on  April 
27,  1911,  the  district  board  met  as  a  board 
of  equalization,  proper  notice  having  been 
given,  and  tliat  no  appearance  or  complaint 
was  made  by  the  plaintiff.  This  suit  was  not 
brought  until  December  19,  1911. 

[1]  The  drainage  act — chapter  215,  Laws 
of  1905  (Gen.  St  1909,  §§  3000-3056)— waa 
passed  In  view  of  the  damage  and  destruc- 
tion arising  out  of  the  flood  of  1903  and  the 
high  waters  of  1904.  The  Legislature  saw 
fit  to  place  In  the  custody  of  the  people  of  a 
given  drainage  district,  through  their  board 
of  directors,  the  exercise  of  a  sufficient  police 
power  to  prevent,  If  possible,  a  recurrence  of 
the  calamities  suffered  in  the  two  preceding 
years.  The  most  cursory  reading  of  the  act 
would  indicate  an  Intention  that  the  people 
of  the  drainage  district  through  their  board, 
and  not  the  courts,  were  to  settle  and  deter- 
mine all  matters  placed  within  the  power  and 
Jurisdiction  of  such  boards.  While  a  limit 
was  placed  on  the  cost  of  any  levee  to  be 
constructed,  requirement  was  made  that  aft- 
er an  assessment  and  the  confirmation  of  the 
report  of  the  assessors  a  notice  must  be  given 
to  all  property  owners  Interested  of  an  oppor- 
tunity to  present,  at  a  stated  time  and  place, 
all  objections  to  the  collection  of  the  taxes 
assessed.   Section  3022  provides  that: 

"At  the  time  fixed  in  such  notice,  the  board 
of  directors  shall  convene  and  hear  the  com- 
plaints of  all  persons  interested,  and  shall  have 
power  to  review,  revise,  alter,  correct  and 
amend  the  report  of  the  assessors  to  any  ex- 
tent necessary  to  equalize  and  make  such  as- 
sessments just,  equitable  and  impartial,  to  cor- 
rect all  errors,  wrong  and  Injustice  that  may 
have  been  done  to  any  person  complaining  9t 
said  report.  After  bearing  all  persons  com- 
plaining, the  board  of  directors  shall  confirm  the 
report  of  the  assessors  -as  returned  by  them,  or 
amend  ttie  same  as  it  may  deem  jast  and  eqai- 
tabie,  and  coniinn  the  same  aa  so  amended,  and 
thereupon  the  amounts  charged  against  each 
tract  of  land  shall  beoome  a  special  assesiKmcnt 
and  constitute  a  lien  thereon.  The  decisions  of 
the  board  of  directors  cort«cting.  altering  or 
amending  and  contirming  the  report  of  the  as- 
sessors sbalt  be  entered  of  record  and  shall  be 
final  and  conclusive." 
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Section  80B4  expressly  prorides  that  the 
act  ghall  be  liberally  conBtraed,  and  tbat  tbe, 
collection  of  the  taxes  or  assessment  under 
this  provision  shall  not  be  defeated  "by  lea- 
Bon  of  any  omission,  imperfection  or  defect  In 
the  organization  of  any  dratea^  district  or 
In  any  proceeding  accruing  prior  to  the  issa- 
ing  of  any  bond  or  the  confirmation  of  the  re- 
port of  the  aBBesson  of  any  special  assess- 
ment." Certainly  the  complaints,  except  the 
last  one  made  by  the  plaintiff,  must  be  In- 
cluded under  tlie  head  of  omlasion.  Imperfec- 
tion, or  defect,  and  In  order  to  be  Judicially 
considered  should  have  been  brought  to  the 
attention  of  the  court  by  proceedings  begun 
within  the  time  fixed  by  the  statute  already 
referred  to. 

[2]  The  last  complaint  is  that  the  board 
was  attempting  by  subterfuge  to  xMnstruct 
a  part  of  a  complete  system  of  levees  the  cost 
of  which  would  exceed  the  statutory  limit 
and  hexice  was  acting  nltra  vires.  It  is  for- 
cibly argued  by  counsel  that  when  the  board 
assumes  to  act  without  Jurisdiction  It  may 
be  enjoined  regardless  of  the  30-day  limita- 
tion found  in  the  statute  fixing  the  limits  of 
such  Jurisdiction.  Were  this  question  ac- 
tually presented  it  may  be  assumed,  without 
so  deciding,  that  within  the  decision  in  Rock- 
weU  V.  Junction  City,  92  San.  613,  61S,  141 
Pac.  299,  and  cases  cited,  the  30-day  statute 
would  have  to  be  deemed  controlling,  for  It 
was  there  said  of  a  similar  provision  at  a 
paving  statute: 

"This  limitation  is  valid  and  coveni  all  Irreg- 
ularities and  defects  In  the  proceedings.  *  *  • 
It  has  been  ruled  that  the  statute  applies  and 
cuts  off  defenses  that  the  improvement  proceed- 
ings are  void  by  reason  of  frand  or  other  de- 
fects," 

[3]  It  would  seem  that  If  proceedings  are 
void  by  reason  of  fraud,  a  board  would  be  as 
completely  without  jurisdiction  as  if  it  were 
proceeding  to  exceed  the  statutory  limit  of 
expense.  From  the  record,  however,  we  can- 
not say  that  the  board  was  thus  attempting 
to  exceed  the  limit  fixed  by  the  statute,  for 
while  the  cost  of  the  original  complete  sys- 
tem, reported  upon  three  years  previously, 
would  exceed  the  statutory  limit  of  10  per 
cent,  the  board  in  Aagust,  1910,  after  recit- 
ing that  it  was  not  advisable  or  practical  at 
that  time  to  construct  the  entire  system,  re- 
solved, in  view  of  the  several  propositions 
made  by  the  residents  of  the  district,  to 
procure  a  report  as  to  a  levee  and  Improve- 
m^ts  between  station  O  and  station  274.40 
along  the  east  bank  of  the  Verdigris  river,  the 
resolution  reciting  that  the  board  was  not  ful- 
ly advised  as  to  the  extent,  character,  and  lo- 
cation and  sufficiency  of  the  levees  oonstmct- 
ed  by  Individual  landowners,  nor  as  to  the 
value  thereof,  or  the  igtBt  of  comidettng  the 
same  according  to  the  plana  and  spaciflca- 
tions  as  shown  by  the  r^rt  of  the  engineer. 
It  was  therefore  determined  by  the  board  to 
employ  a  civil  engineer  to  make  a  report 


under  oath,  snpplanental  to  the  one  of  1906, 
tonching,  a  part  only  of  the  first  syatMn  or 
improvement  covered  by  the  tormee  r^rt, 
such  report  to  describe  the  several  levees 
amatroded  by  indlvldnal  landownen  aloiv 
the  line  of  the  former  snrvey  between  fbe 
two  stations  already  maitloned^  In  Novem- 
ber, 1910,  the  board  adopted  the  sapplemeotal 
report  thus  provided  for,  and  resolved  that 
the  woric  ought  to  be  proceeded  with,  and  In 
ApAl,  1911,  a  resolution  was  adopted  to 
bnlld  the  leree  from  station  O  to  statiw  89 
and  to  pay  therefor  by  special  taxes  and  as- 
sessments. There  la  no  dalm  made  that  fbn 
cost  of  this  portion  of  the  leve^  taken  by 
Itself,  exceeds  the  statutory  limit  The  mem- 
bers of  the  board,  being  sworn  officers  of  the 
district,  are  presumed,  until  the  contrary  Is 
shown,  to  have  acted  In  good  faith  and  in  ac- 
cordance with  law.  Roby  v.  Drainage  Dis- 
trict, 77  Kan.  754,  767,  758.  95  Pac.  399. 

From  the  foregoing  it  appears,  therefore, 
that  the  last  contratlon  of  the  plaintiff,  al- 
ready referred  to,  is  not  supported  by  the 
record,  and  that  the  others  are  foreclosed  by 
Its  failure  to  proceed  within  the  time  fixed  by 
the  statute. 

The  Judgment  Is  therefore  affirmed.  All 
the  Justices  craicnnlng. 


OOMHOMWXlAX/rH  TBUST  GO.  T.  80017 
OITT  NORTHEBN  R  00.  et  al. 

(No.  19031.) 
(Soprune  Court  of  Kansas.  Nov.  14, 1914.) 

(Bvltabua  hp  the  Court.) 

1.  Appeal  abd  Ebbob  (I  1011*)— FiirniNG  or 
Fact— Con  FLicTiNQ  Evidencb. 

On  a  trial  of  an  issue  to  determine  whether 
an  engine  which  had  been  levied  upon  waa  the 
property  of  the  execution  debtor,  a  construction 
company,  or  of  a  railroad  company  claiming  to 
own  it,  the  fact  appeared  that  the  engine  original- 
ly belonged  to  the  construction  company.  The 
evidence  was  conflicting  upon  the  Question 
whether  It  had  been  transferred  to  tiw  railroad 
company.  A  finding  that  no  transfer  had  been 
made  is  therefore  stutalned. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  8983-8^;  Dec.  Dig.  1 
1011.*] 

2.  EviDnncK  (|  147*)— Nboatevx  BranircB— 

ADlfZSSIBIUTT. 

Evidence  that  the  president  of  the  railroad 
company  stated  to  the  representative  of  the  ^e- 
cution  creditor  before  the  levy  was  made  uat 
the  engine  did  not  belong  to  the  railroad  com- 
pany, but  did  belong  to  the  construction  com- 
pany, is  held  admissible  in  the  situation  stated 
in  the  opinion. 

[Ed.  Note.— For  other  cases,  see  Elvidence, 
Cent  Dig.  11  435-437 ;  Dec.  Dig.  |  147.*] 

3.  BAILBOADS  (i  171*)— MOBTOAOB— GOHDEM- 
NATJON  FBOCEEDINaS—RiaHTS  OP  IiAN DOWIT- 
EB— PBlbBITT  OF  XJENS. 

Land  was  aiipropriated  by  statutory  pro- 
ceedings for  the  right  of  way  <j  a  railroad,  mid 
an  award  of  damages  was  made.  Without  pay- 
ing the  award  the  company  entered  into,  and' 
remains  in  possession  of,  the  right  of  way.  The 
landowner  brought  an  action  upon  the  award, 
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tnd  neotrmd  jodgment  for  the  oraoimt  award- 
ad,  or  for  Oie 'bosseaiion  of  tba  land  on  default 
of  paTzaeut.  Before  the  oondemnation  proceed- 
ingM  were  institated  the  railroad  company  had 
mortgaced  ite  propertr,  fatcIndlnK  the  ri«ht  of 
waj,  to  secare  bondboldere.  In  an  action  for 
forecloaore,  the  landowner  pleaded  the  condem- 
nttfoD  proceedlnra  and  the  unsatisfied  Jnd^ent, 
end  claimed  a  prior  lien.  It  li  held  that  the  Uen 
of  the  mortcage  i»  mbjeet  to  the  charge  or  lien 
for  the  amoont  of  the  award  and  Jadgmmt. 

[Ed.  Note.— For  otiia-  caBes,  eee  Baatoadi, 
Cent.  Dig.  M  SS4-S76:  Dec  Dig.  1 171.*] 

4.  Railboads  a  ITl*)  —  MoBTQAaKS  —  Judo- 

MEKT  in  CoNOCUilAIZOlf  FbOCBKDUTQS— PBZ- 

OBITT  or  LiXNB. 

The  fact  that  the  landowner  held  the  land 
upon  which  the  right  of  way  waa  appropriated 
under  a  contract  porchaae,  the  l^al  title  be- 
ing still  in  the  vendor,  does  not  affect  his  riiiitB 
as  determined  in  thto  action.  The  award  hav- 
ing been  regularly  made  in  favor  of  the  ven- 
dee in  poMMon.  he  !■  enthtod  to  tlia  damage^ 
8t  Lb.  L  *  a  Bid.  Go.  T.  Wilder.  17  Kan.  239, 
ejL  6. 

[Ed.  Note.— Fbr  other 
Cent  Dig.  H  BM-S76;  DeeTDlc  1 171.*] 

Appeal  from  District  Court,  Logan  County. 

Action  by  the  Commonwealth  Trust  Com- 
pany against  Uw  Scott  Olty  Mortbeni  Bail- 
road  Company  and  others.  From  Judgment 
toe  defendants,  plalnUfl  appeala  Aflbmed. 

Monroe  &  Boark  and  O.  M.  Monroe,  all  of 
Topeka,  for  appellant.  G.  A.  Spencer,  of 
Oakley,  Wm.  E.  Hntchlson  and  C.  B.  Vance, 
both  of  Garden  Olty,  for  appellees. 

BENSON,  J.  In  an  action  to  foreclose  a 
mortgage  made  by  the  defendant  railroad 
company  to  the  plaintiff  trust  company,  as 
tmstee  fOr  bondholdere,  the  trust  company 
alleged  that  the  defendant  bank  had  unlaw- 
fully seized  and  sold  upon  execution  a  lo- 
comotive engine,  a  part  of  the  mortgaged 
property.  At  tibe  trial,  the  levy  and  sale 
were  admitted,  and  the  only  issue  tried  was 
the  ownership  of  the  engine.  The  bank  con- 
tended that  the  engine  belonged  to  the 
Kansas  Construction  ft  Irrigation  Company, 
against  which  company  the  execution  was 
issued,  while  the  plaintiff  contended  that 
It  belonged  to  the  railroad  company  by  trans- 
fer from  the  construction  company,  which, 
it  la  conceded  bad  previously  owned  it 
The  real  question  for  determination  was 
whether  such  a  transfer  had  been  made. 
It  is  not  claimed  that  the  railroad  company 
owned  the  engine  when  the  mortgage  was 
made,  but  that  It  waa  after^cqulred  prop- 
erty covered  by  the  mcwtgage. 

The  following  facts  material  to  the  Is- 
sne  now  under  con^drntltm  vrere  found 
by  the  coort: 

"The  Soott  City  Northern  Bailroad  Company, 
of  date  August  5.  1910,  entered  into  a  contract 
vith  the  Kansas  Construction  ft  Irrigation  Com- 
pany, by  the  terms  of  whidi  said  construction 
company  agreed  to  construct  a  line  of  railroad 
from  Scott  City,  Kan.,  to  Winona  or  Page  City, 
Kan.,  a  distance  of  about  65  miles,  and  to  equip 
the  aame  with  a  itated  number  of  can  and  in 
(dl-bnnitDg  engine.  •  •  * 


Locomotive  engine  No.  4,  now  at  Shar- 
on Sprinn,  claimed  by  the  plaintiff  herein,  and 
also  by  the  defendant  the  First  National  Bank 
of  Garden  City  wai,  before  the  construction  ot 
the  Scott  City  Nortiieni  Bailroad,  and  ever  lince 
has  been,  the  property  of  the  Kansas  Constmc- 
tion  ft  Irrigation  Company,  and  engine  No.  1 
was  by  laid  conBtnurtion  company,  early  In  tike 
period  of  conatmction,  transferred  and  delivered 
to  the  Scott  City  Northern  BaUroad  Oompany, 
as  a  part  of  the  equipment  under  Its  contract 
and  In  lien  of  the  oil-burning  engine  which  was 
to  have  been  delivered  iw  the  construction  eom- 

6 any,  but  was  destroyea  by  fire  before  sndi  ds- 
very  oonU  be  made.  •  *  • » 

The  district  court  concluded  that  the 
trust  company  bad  no  Ilea  upon  the  oigine 
and  rendered  Jndgmmt  accordingly  in  favor 
of  the  bank. 

It  is  contended  that  the  thirty-ninth 
finding  above  recited  la  not  a  finding  of 
fact,  but  a  conclusion  of  law,  not  prop- 
erly dedudble  from  undisputed  facts,  which 
should  have  been  found.  These  facts  are 
thus  stated  by  the  plaintiff: 

"a)  Since  1909  B.  M.  McCne  has  been  the 
president  and  B.  A.  Tennis  the  secretary  of  the 
Kansas  Construction  &  Irrigation  Company  and 
have  owned  rabstantially  au  of  Ite  capital  stock. 

*'  (2)  From  tiie  time  of  the  oivanlKatlon  of  the 
Scott  Ci^  Northern  Bailroad  Company  until  it 
went  into  operation  on  the  1st  day  of  Aunut, 
1911,  Balph  Hoikinson  was  president  and  F.  A. 
Gillespie,  vice  president  Soon  after  said  date 
B.  M.  HcCae  became  preiddent  and  B.  A.  Tea- 
nls  vice  president  and  general  manager  of  said 
railroad  company. 

"(3)  In  August,  1910,  the  construction  com- 
pany contracted  to  construct  the  Scott  City 
Northern  Bailroad  and  to  equip  it  with  an  'oif- 
buming  engine.' 

"(4)  The  oil-burning  engine  contemplated  by 
said  ctmtract  was  numbered  3,  and  belonged  to 
the  construction  company,  which  th^  also  own- 
ed two  coal-burning  engmes  numbered  1  and  4, 
respectively. 

"(G)  Oil-burning  engine  No.  8  was  never  de- 
livered to  the  railroad  company.  It  passed 
through  a  ronndhouse  6re  in  ApriL  1911,  where- 
by it  was  aupposed  to  be  damaged  beyond  hope 
of  repair.  A  year  later  it,  being  found  to  be 
worth  repairing,  waa  sent  to  Kansas  City  by  the 
construction  company  for  that  purpose,  with 
the  intention  to  use  it  as  a  part  of  the  equip- 
ment of  the  Three  Forks,  Helena  ft  Madison 
Valley  Bailroad,  which  Tennis  and  McCue  were 
promoting  In  Montana,  and  was  there  stenciled 
with  the  inscription  "T.  F.,  H.  ft  M.  V.* 

"(6)  Engine  No.  1  had  been  used  on  the  Gar- 
den City,  Gnlf  ft  Northern  Bailroad,  bore  the  in- 
scription 'G.  C,  G.  ft  N.'  on  its  cab  and  tender, 
which  inscription  was  never  changed  except  as 
stated  in  paragraph  7  and  was  used  bv  the  con- 
struction company  in  construction  work  upon 
the  Scott  City  Northern  Bailroad.  After  the 
railroad  was  completed  it  was  left  on  the  rail- 
road company's  tracks  at  Scott  City.  After  en- 
gine No.  4  became  disabled  In  October,  1911,  it 
was  used  to  haul  regular  trains  on  tiie  railroad 
until  Augnst,  1912. 

"(7)  In  June,  1912,  the  tank  or  tender  of  en- 
gine No.  1  was  shipped  by  Tennis  to  Three 
Forks,  Mont,  with  the  purpose  to  use  it  as  the 
tender  to  oil-burning  engine  No.  3,  whose  tender 
had  been  destroyed  by  the  roundhouse  fire  at 
Garden  City.  Upon  its  arrival  at  Three  Forks, 
the  following  inscription  was  painted  on  each 
side  of  said  tender:  'T.  F.,  H.  ft  M.  V.' 

"(8)  After  the  roundhouse  fire,  and  when  the 
railroad  was  nearlng  completion,  engine  No. 
4,  involved  In  this  ease,  was  sent  to  Pueblo^ 
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Colo.,  by  tiie  constnictioii  com^anf  tor  repairs. 
It  was  were  thoroughly  overhauled  and  repaired 
and  on  each  side  of  its  cab  aod  tender  the  in- 
scription *S.  G.  N.  B.  R.'  was  painted.  When 
these  repairs  were  completed  this  engine  and  its 
tender  were  brought  to  Scott  City  and  placed 
on  the  side  tracks  of  the  Scott  City  Northern 
Railroad.  When  the  railroad  went  into  opera- 
tion it  was  nsed,  and  was  the  only  engine  naed, 
to  haul  tihe  regular  trains  until  it  broke  down 
the  latter  part  of  October,  1911.  It  was  then 
placed  on  one  of  the  railroad  company's  side 
tracks  at  Scott  City,  where  it  remained  antil 
June.  1912. 

"(9)  In  June,  1912,  H.  E.  Hedlund,  superin- 
tendent of  the  Scott  City  Northern  Railroad, 
purBuant  to  orders  from  his  superior  officer,  E. 
A.  Tennis,  vice  president  and  general  manager, 
shipped  engine  No.  4  to  Sharon  Springs  for  re- 
pairs. The  engine  was  shipped  'dead  head'  over 
the  Scott  City  Northern  Railroad  to  Winona  as 
the  property  of  the  Scott  City  Northern  Rail- 
road Company,  and  there  delivered  to  the  Un- 
ion Pacific  Railroad, 

"(10)  The  tender  to  engine  No.  4  was  not  sent 
with  the  engine  to  Sharon  Springs  but  was  kept 
at  Scott  City  and  used  as  a  tender  to  Engine 
No.  1. 

"(11)  In  tbe  month  of  April.  1912,  Tennis,  as 
vice  pi-esident  of  the  railroad  company,  made  a 
written  return  of  its  property  for  taxation  to  the 
State  Tax  Commission,  in  which  engines  No.  1 
and  4  were  both  listed  for  taxation  as  the  prop- 
erty of  the  Scott  City  Northern  Railroad  Com- 
pany. 

"(12)  In  February,  1912,  AfcCue  as  president 
and  Tennis  as  secretary  of  the  construction 
company  made  its  annual  coriwration  report  to 
the  Secretary  of  State,  showing  that  it  owned  no 
property  except  cash,  stocks,  bonds,  and  biUs 
and  accounts  recdvable." 

[1]  It  cannot  be  sncceasfully  contended 
tbat  the  above-recited  facts  conclusively 
prove  that  the  title  to  eogliw  Na  4  was  In 
the  railroad  company  at  the  date  <tf  the  levy, 
although  they  were  consistent  with  such  title 
and  tended  to  prove  It,  but  U  there  was  sub- 
stantial evidence  to  prove  the  contrary,  tbe 
conclusion  of  fact  cannot  be  overthrown  in 
this  court,  as  held  In  a  multltade  of  deci- 
sions. The  engine  was  a  part  of  the  equip- 
ment originally  belonging  to  the  constructiDn 
company  regularly  used  In  its  work.  If  It 
ever  became  the  property  of  tbe  railroad 
company,  it  must  have  been  through  some 
sale  or  transfer.  In  his  testimony,  B.  M. 
McCue,  president  of  the  railroad  company, 
testified  tbat  no  oll-barning  engine  was  ever 
delivered  to  tbe  railroad  company,  as  pro- 
vided In  the  contract,  but  tbat  engine  No.  1, 
a  wood  burner,  was  substituted  for  it  The 
oil-burning  engine  had  beea  burned,  and  an 
engine  was  needed  to  operate  tbe  road. 

Mr.  McCue  testified: 

"I  have  been  president  of  the  Kansas  Con- 
struction &  Irrigation  Company  ever  since  it 
was  organized  in  190!).  Mr.  E.  A.  Tennis  was 
the  active  member  of  the  working  part  of  the 
company.    The  Kaosas  Construction  and  Irri- 

gition  Company  and  the  Scott  City  Northern 
ailroad  Company  executed  tbe  contract  At 
the  time  this  contract  was  signed  Mr.  E.  A.  Ten- 
nis and  rtiyself  owned  tbe  stock  and  was  pro- 
moting and  organizing  tbe  Scott  City  Northern 
Railroad  Company.  These  officers  were  men 
who  were  just  simply  chosen  by  us  to  act  as 
such.  No  oil-burning  engine  was  ever  delivered 
to  the  Scott  City  Northern  Railroad  Company 
in  cempUaooe  with  that  contract   Engine  SAo. 


1  was  substituted  for  tiie  oil-bumtns  locomo- 
tive. Q.  In  what  manner  was  that  substitnted? 
A.  The  oil-burning  en^ne  was  burned  in  the 
roundhouse  at  Garden  City,  just  before  we  had 
tiie  road  completed  on  the  north  aid,  the  Scott 
City  'Northern  Railroad,  and  of  course,  we  knew 
that  we  had  to  4iave  an  engine  to  take  care  of 
the  traffic  when  the  road  was  pat  in  operation. 
BO  after  a  conference  with  Mr.  Tennis,  we  de- 
cided that  engine  No.  1  was  tbe  most  practical 
engine,  and  the  best  of  the  two  that  we  had  left 
of  the  construction  company's  engines.  Q. 
What  engines  did  the  Kansas  Construction  & 
Irrigation  Company  own  at  the  time  that  tbe 
Scott  City  Northern  Railroad  was  completed? 
A.  They  owned  three  engines;  that  is,  the  oil- 
burning  engine,  which  was  burned  in  tbe  fire, 
and  the  two  coal-burning  engines,  whicb  are  No, 
1  and  No.  4.  Q.  No.  4  is  l^e  same  eQ|dne  that 
has  been  levied  upon  by  tin  Fk«t  National 
Bank?  A.  Yes,  sir." 

The  foi^olnff  testimony  relating  to  the 
substltutlcm  was  objected  to  "ffw  the  reaaoo 
that  it  appears  that  any  such  agreement  was 
made  with  themselves."  The  eng^  No.  1 
then  belonged  to  the  oonstmctlon  company 
and  an  intention  by  the  managing  officers  of 
tbat  company  to  substitute  it  for  the  one  that 
had  been  burned,  and  that  the  substitution 
was  made,  was  competent  in  connection  with 
the  proof  that  it  was  thereafter  used  by  the 
railroad  company  in  operating  its  road  and 
atlll  remains  in  its  possession.  This  Is  some 
evidence  at  least  to  sustain  tbe  finding. 

[2]  The  testimony  of  Mr.  McCue,  to  the 
effect  tbat  the  con8tractl<m  company  never 
sold  or  transferred  eni^e  No.  4,  or  took  any 
step  to  that  end,  is  of  a  native  duuncter, 
often  given  to  prove  the  absence  ot  a  fact 
A  transfer  could  only  be  made  by  the  act  of 
some  authorized  agent  or  officer,  and  the  tes- 
timony In  effect  was  tbat  there  was  no  snch 
act  It  was  held  in  Murphy  v.  Hindman, 
58  Kan.  184, 186.  48  Pa&  850,  construing  the 
section  of  the  Code  making  witnesses  Incom- 
petent in  certain  cases  to  testify  to  transac- 
tions with  persons  since  deceased,  that  tes- 
timony denying  tbat  a  transaction  had 
taken  place,  and  that  no  transfer  of 
title  had  ever  been  made  was  admissible. 
See,  also,  17  Cyc.  224.  Mr.  McOue  and  Mr. 
Tennis  were  the  officers  In  active  manage- 
ment and  control  of  the  business  for  tbe  con- 
struction company,  and  it  appears  tbat  they 
managed  the  business  of  the  railroad,  and 
upon  its  completion  became  Its  managing 
officers  also.  Certainly  tbe  testimony  of 
such  officers  tbat  a  sale  had  not  been  made 
by  one  company  to  tbe  other  was  admissible, 
subject  to  rebuttal  by  circumstances  or  other 
evidence  tending  to  prove  otherwise. 

Before  levying  on  the  engine  tbe  cashier 
of  the  bank  Inquired  of  both  Mr.  McCue  and 
Mr.  Tennis  whether  It  belonged  to  the  rail- 
road company,  and  was  told  that  It  did  not, 
but  that  it  had  always  belonged  to  the  con* 
structlon  company.  They  were  then  the  pres- 
ident and  vice  president  and  general  man- 
ager, respectively,  of  the  railroad  company 
in  control  of  Its  affairs.  Objection  is  made 
to  the  testimony  that  it  was  only  a  con- 
clusiou  of  these  officers  tbat  tbe  railroad  corn- 
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pany  did  not  own  tbe  engine  but  It  Is  a  con- 
clniioii  of  fitct,  and  certainly  the  i^tement 
of  Oie  jvestdent  of  a  laUroad  company  In  tlie 
active  management  of  its  bnslnesa  may  be 
recdved  In  evidence  In  such  drcnmstances. 
True,  It  Is  not  concIuBlTe  erldence,  but  It.  Is 
competent.  On  tlie  other  hand,  the  ftict  ttiat 
tbe  engine  was  marked  to  Indicate  ownership 
bj  tbe  railroad  company  was  some  ertdence 
tending  to  prove  that  fact  Tb&t  it  was  used 
for  a  time  In  the  operation  of  the  railroad  was 
tUo  admissible  for  tlie  same  pnrposa  When 
ve  ranembert  however,  the  Intimate  relation 
of  the  two  companies,  one  constmcting  and 
tbe  other  operating,  the  road;  that  both  were 
coDtrolled  by  tba  same  persons,  who  were 
managing  officers  of  both  companies— It  read- 
ily ainwaxB  that  tin  nse  at  times  one  of 
part  of  the  equipment  of  the  other  does  not 
necessarily  determine  the  ownership  of  such 
equUiment  in  fsvor  of  tfther,  although  nse 
and  possesion  are  proper  matters  to  be  con- 
sidered in  detemdning  that  fact. 

Tt  Is  con<Anded  that  finding  No.  89  to  ans- 
tolned  by  competent  evidence. 

[1.4]  Another  issoe  was  joined  upon  the 
taitemBDing  petition  of  W.  IF.  Shelton,  who 
claimed  a  lioi  upcm  the  right  of  w^,  a  part 
(A  the  mortgaged  inwperty.  TSptm  this  issue 
a  flndlng  was  made,  vis.: 

"(42)  The  defendant,  W.  H.  Shelton,  in  ihia 
Gmrt,  on  April  28,  1912,  in  an  actiott,  No.  929, 
aeaiiut  the  Sootjt  City  Northern  Railroad  Com- 
paay,  recovered  judgment  for  flOSS,  with  6  per 
ceut.  Interest  per  annum,  and  hi  ue  Judgment 
and  decree  a  stay  of  execution  was  granted  for 
one  year  from  the  further  order  and  deeree  in 
Baid  case  of  ejectment  of  tbe  defendant  railroad 
eompany  from  tbe  premiacB  In  controversy  in 
Mid  actiott,  which  premises  were  crossed  by  said 
nilroad,  and  right  of  way  tahen,  and  a  further 
decree  that  after  one  year  from  the  date  of  tbe 
reoditioD  of  judgment,  If  not  paid,  tbe  defendant 
rtiiroad  company  would  be  oijoined  and  re- 
•huned  pennanently  from  tbe  use  of  said  right 
w  way  across  the  premiaea  in  coatrorersy." 

The  petition  upon  which  the  judgment  re- 
ferred to  in  this  flndlng  was  based  alleged 
tbat  the  plaintUf  in  that  ftctton  owned  the 
lind  over  which  the  right  of  way  attended, 
sader  contracts  with  the  Union  Padflo  Land 
Omnpany,  which  right  of  way  was  aiq^opri- 
ated  under  condemnation  proceedings  insU- 
tnted  by  the  railroad  company,  that  an 
■waid  of  damages  to  the  amount  of  9600 
was  thermpoD  made  in  bis  favor,  and  that 
the  railroad  company  had  taken  and  held 
the  clgSit  of  way  wUhoat  paying  the  award. 
Judgment  was  ai^ed  tor  the  amount  of  the 
award,  and  In  default  of  paymoit  that  the 
possession  be  restored.  Issues  were  Joined 
npon  the  petition.  TbmB  issues  were  tried, 
■ad  a  jndi^Dent  was  rendered  fmr  tbe  amount 
Hi  the  award,  with  IntMest  and  for  ejectr 
meat  In  default  of  jwyment.  It  was  admit- 
ted hi  the  trial  Of  this  action  that  the  legal 
title  to  tlie  Shtiton  lands  stands  In  the 
name  of  the  Union  Padflc  Land  Omnpany. 
Ko  evidence  was  offMed  en»pt  the  record  of 
the  prior  action  and  this  admission. 

Ihe  plaintiff  contends  that  the  burden  was 


on  the  intervener  to  prove  his  damages  oth- 
erwise than  by  tbe  Judgmoit,  by  whlc^  it 
ts  not  bound.  It  relies  upon  the  general  prin- 
ciple that  one  not  a  party  to  an  action  Is 
not  bound  by  the  Judgm^t.  Without  qnes- 
Honing  the  soundness  of  that  general  rule 
it  should  be  remembered  that  in  some  cases 
and  for  some  purposes  a  judgment  is  admls- 
^le  .  as  prima  fade  evidence  against  a 
stranger  to  ttie  record.  The  general  rule  In 
its  application  to  a  different  situation  la  re- 
ferred to  in  Riciholson  v.  Ferguson,  87  Kan. 
411,  413,  124  Pac.  360,  where  it  was  observ- 
ed that  Mr.  Freeman  says  that  the  question 
of  the  prima  fade  effect  df  a  judgment 
against  a  warrantor  without  notice  of  the 
action  In  which  It  was  rendered  has  not 
been  carefully  considered.  Without  deciding 
whether  the  cases  referred  to  holding  that 
a  judgment  Is  admteslble  as  prima  fade  evi- 
dence against  a  strauger  to  the  record  should 
be  followed,  the  facts  of  this  particular  case 
warrant  tbe  admission  of  the  evidence.  Tbe 
mortgage  was  made  and  delivered  before  the 
railroad  company  had  acquired  any  right  of 
way.  The  construction  of  the  road  was  con- 
templated. A  right  of  way  was  essential  to 
the  imdertaldng.  This  right  of  way,  when 
it  was  acquired,  although  a  part  of  the  mort- 
gaged property,  was  then  subject  to  the 
payment  of  the  award.  The  right  and  the 
charge  upon  It  were  created  at  the  same 
tlm&  Nether  had  any  existence  apart  from 
tbe  other.  The  tact  that  a  judgment  was 
rendered  upon  the  award  did  not  change  Its 
nature^  Central  Trust  Co.  v.  Tburman,  94 
Ga.  735.  It  was  not  an  ordinary  judgment 
for  money  to  l>e  collected  on  execution,  but 
giving  a  remedy  by  ejectment  on  failure  to 
pay,  and  the  judgment  so  directed  in  ac- 
cordance with  the  pracUce  in  such  cases.  St 
Lk.  li.  &  D.  Rid.  Ga  v.  Wilder.  17  Kan.  288; 
Lawrence  &  T.  Ry.  Co.  v.  Moore,  24  Kan. 
323,  32& 

The  plaintiffs'  mortgage  lien  could  attach 
only  to  the  interest  of  the  railroad  company 
in  the  right  of  way,  which  was  always  sub- 
ject to  the  charge  or  lien  of  the  award  whlcb 
determined  the  amount  of  the  damages. 
Railway  Co.  v.  Mnrpby,  7B  Kan.  707,  90  Pac 
290;  Oilman  v.  Shebi^gan  ft  Fond  Dn  I«c 
Railroad  Co.,  40  Wis.  653. 

riffbts  can  be  acquired  in  private  property 
under  the  power  of  eminent  domain  except  sub- 
ject to  tbe  duty  of  making  just  compensation 
therefor.  Consequently  the  party  originally  tak- 
ing or  occupying  tbe  property  cannot  transfer  to 
another,  by  mortgage,  lease,  or  otherwise,  any 
right  in  the  property  except  subject  to  the  same 
duty.  In  other  words,  the  owner's  claim  for 
just  compensation  is  paramount  to  any  right 
which  can  be  derived  by  or  through  the  party 
making  or  seeking  the  condemnation.  Different 
courts  work  out  this  result  in  different  ways,  but 
we  believe  all  concur  in  reaching  it  in  one  way 
or  another.  •  •  •  The  foreclosure  of  a  mort- 
gage upon  the  property  and  franchises  of  the 
condemner,  to  wbicn  the  claimants  for  damages 
are  not  parties,  cannot  affect  tbe  rights  of  ^e 
latter,  sometimes  such  claimants  arc  made 
parties,  and  their  rights  adjusted  in  tbe  foreclo- 


Digitized  by 


214 


144  PACIFIC 


EEPOBTBB 


Ban  proeeedlDfli  and  th«  propert;  sold  dear  of 
mdi  elainu.  In  snch  case  tne  daimi  for  land 
damages  should  be  given  preference  to  the  mort- 
gage debt  in  the  distribation  of  the  proceeds, 
aod  a  decree  to  the  contrary  ii  error."  2  Lewis 
OQ  Eminent  Domain,  621. 

"Except  where  the  vendor  has  waived  Us 
right  to  priority,  or  th«  veodoi'a  lim  ia  a  secret 
one  of  wnich  the  mortgage  bondholders  bad  no 
notice,  the  lien  of  a  vendor  of  land  sold  or  taken 
for  railroad  parposes  for  the  nnpatd  purchase 
price  thereof  or  for  jnst  com^pensation,  if  no 
price  has  been  fixed,  is  superior  to  that  of  a 
mortgage  on  the  road.  •  •  • "  S3  Cyc.  627. 

A  Judgment  is  evidence  of  its  own  exist- 
ence agalsst  strangers,  as  well  as  parties  and 
privies.  The  record  is  admissible  to  prove 
the  fact  that  sudi  a  Judgment  was  rendered. 
It  Is  also  said  to  be  prima  facie  evidence  In 
coses  analogous  to  this,  even  against  stran- 
gers of  the  relation  of  debtor  and  creditor, 
not  only  of  the  fact,  but  the  amount  of  in- 
debtedness. 2  Black  on  Judgments,  |  005. 
If  a  note  and  mortgage  had  been  given  to  se- 
con  the  purchase  money  on  private  negotia- 
tions, the  note  would  have  beai  evidence  of 
the  amount  against  the  railroad  company, 
and  the  record  of  this  award  and  Judgment 
Is  evidence  of  equal  probative  force. 

"It  is  not  inconsistent  with  the  rule  of  res 
inter  alios  acta  that  a  Judgment  should  be  taken 
even  against  third  persons  to  be  what  it  pur- 
ports to  be  till  the  contrary  is  shown.  When- 
ever a  judgment  creditor  is  proceeding  against 
a  third  person,  and  it  becomes  necessary  to  show 
that  the  judgment  debtor  was  indebted  to  him. 
the  judgment  is  at  least  prima  fade  evidence  of 
that  facL  In  troth,  it  b  gNierally  much  more 
than  prima  fade  evidence."  2  Freeman  on 
Judgments  (4th  Ed.)  1 418. 

Witlurat  pursuing  the  discussion  further 
it  i>  held,  upon  prlndples  of  equity,  and  in 
accordance  with  the  recognised  authorities, 
that  the  11»  of  the  plaintUTs  mortgage  Is 
subject  to  the  award  and  Judgment  In  favor 
of  the  Intervener,  as  the  court  determined. 

The  &ct  that  the  Intervener  h(dds  the  land 
under  a  contract,  the  legal  title  being  stlU 
in  the  vendor,  does  not  affect  his  rl^ts  In 
this  action.  The  award  having  been  made  In 
favor  of  the  vendee  In  possession,  he  ia  en- 
titled to  the  damages.  St  U,  L.  &  D.  Rid. 
Co.  V.  Wilder,  17  Kan.  239. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


O'KEEFB  V.  KANSAS  CITY  WESTERN  RT. 
CO.   (No.  18829.)  t 
(Supreoie  Court  of  Kansas.   Nov.  14,  19140 

(Svttahua  by  the  Oourt.) 

1.  CAEBIEBa  (i  316*)— iKJUUas  10  SlBXEI  Ou 

Passehqeb  —  Neougbncb  —  BusDKif  or 

Proof, 

There  being  no  evidence  of  any  accident  to 
the  car  or  to  any  of  the  appurtenances  thereto  or 
to  the  track,  proof  of  appellant's  injury  was  not 
sufficient  to  cast  the  burden  of  proof  di>oq  the 
appellee  to  show  that  the  company  or  its  em- 
ployes were  not  guilty  of  any  negligence  that 
caused  the  injury  to  the  appellant,  but  it  devolv- 
ed upon  the  appellant  to  establish  his  allegation 


that,  his  injury  was  eaosad  by  flie  negligence  of 
the  appellee  or  its  an^yM  opoMting  the  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1261.  1262,  1283.  1285-1294; 
Dec.  Dig7|  m^] 

2.  Oabriebs  (I  280*)— Xhjvbt  m  PAflanraB»— 

"ACCIDBNT/' 

The  word  "acddentf*  as  used  in  the  rale 
stated  In  the  first  paragraph  of  the  srllabas  fai 
Railroad  Co.  v.  Burrows,  62  Kan.  89,  61  Pac 
439,  and  in  Railway  Co.  v.  Brandon,  77  Kan. 
612,  95  Pac.  S73,  refers  to  an  accident  to  the 
car  or  train  in  which  the  passenger  was  riding, 
and  not  to  an  indlvldaa]  aoddoit  to  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Garriera, 
Cent  Dig.  SI  1085-1092,  1098-1103,  llOfi.  1106, 
1109,  1117;  Dec.  Dig.  |  280.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accident] 

Appeal  from  District  Court,  Leavenworth 

County. 

Action  by  John  T.  O'Keefe  against  the 
Kansas  City  Western  Railway  Company,  a 
corporation.  Judgmoit  tax  defendantp  and 
plaintiff  appeals.  AfflnuAda 

John  T.  <fEMt»,  BanJ.  F.  Bndrei,  and 
M.  N.  M^anghton,  aU  of  IicavenwwCli,  tot 
appeUant  W.  W.  Hooper,  of  LeavenwtHili. 
and  O.  F.  Hntchings  and  HeCabe  Hoorsk  botb 
of  Kansaa  Glty,  Mo.,  for  uipdlea 

SMITH,  J.  Olils  appeal  la  from  a  aeomd 
triaL  The  former  Judgment  tat  defradant 
was  on  wpeal  rercrsed  in  87  Kan.  322,  124 
Pac.  416, 48  L.  B.  A.  (N.  S.)  ISO.  The  action 
was  ^galn  tried  on  the  same  pleadings  and 
again  resolted  In  a  Judgment  for  defendant 

The  former  oplidon  epltomizeB  tiie  petition 
and  answer.  The  rep^  was  a  general  de- 
niaL  The  case  was  tried  to  a  Jury,  and,  aft- 
er the  oral  testtmaiy  was  Introdneed  and  the 
Instractiraia  wwe  given,  the  Jury  were  sent, 
in  charge  of  a  bailiff,  to  view  the  place  where 
the  accident  occurred  while  defendant's  cars 
were  being  (grated  over  it 

AU  the  allegations  of  the  petttiim  aa  to 
the  negligence  of  the  defendant  were  specif- 
ically detailed  therein  and  In  torn  the  an- 
swer, aftor  admlttiiv  that  it  was  a  street 
railway  corporation  and  cannum  carrier  and 
that  it  owned  and  operated  the  street  rail- 
way at  the  time  and  place  of  the  accident, 
alleged  that  If  the  plaintiff  wa»  injured  aa 
allied  it  was  caused  by  his  own  negligence 
directly  cmtrlbutlng  thereto,  and  further 
d^ed  all  of  the  aUegations  of  the  petition. 

An  ordinance  of  the  city  was  pleaded  and 
admitted  which,  in  effect,  provided  that  the 
running  of  a  street  car  at  the  time  and  place 
of  the  accident  in  excess  at  12  miles  per 
hour  would  be  unlawful.  There  was  evi- 
dence that  the  car  was  running  18  to  20  miles 
an  hour  and  <m  the  defoise  that  it  was  run- 
ning only  about  4  mllee  per  hour. 

The  evidoice  shows  without  any  conflict 
that  no  accident  haiwaied  to  ttie  car,  bnt 
that  thu  plaintiff,  standing  on  the  pbitfbrm 
of  the  car,  was  thrown  therefrom  by  the 
speed  of  the  car  and  a  Jog  at  a  bend  of  the 
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track,  or  that  he  simply  fell  off  as  the  ear 

torned  at  the  earre  of  the  trade,  or  .that 
both  causes  contributed  to  his  tiXL  It  Is 
also  contoided  by  defendant  and  doiled  by 
Irialntiff  that  plaintiff  was  to  some  eixtent 
Intoxicated  and  was  by  reason  taiereof  un- 
able to  maintain  his  position  on  the  plat- 
form of  the  car ;  that  be  was  on  the  platform 
of  the  car  In  the  allied  omdltlm  wb«i 
tbere  was  room  for  him  to  be  seated  Inside 
the  car. 

{1]  The  principal  cont»tlOtt  of  the  plain- 
tiff Is  that  the  court  by  Its  Instructiona  plac- 
ed upon  falm  Oie  burden  of  proTluK  that  the 
defendant  was  guilty  of  nccllgeuoe  which 
caused  the  ecddeut  and  injury*  whereas,  be 
contends  that  he  had  only  to  show  that  he 
was  a  passenger  upon  a  street .  ear  wbSxib. 
was  engaged  In  the  business  of  carrying  pas- 
■ttigers  for  hire  and  was  injured  while  rld- 
taig  thereon;  that  tiiereupon  the  law  pre- 
somee  the  carrier  has  been  gnllty  of  negU- 
gence  which  caused  the  injury  and  the  bur^ 
den  Is  upon  It  to  r^ut  the  presumptl<m. 

The  appellant  especially  contends  that  In- 
stmctloDS  4  and  6.  iItsi  by  the  court,  are 
erroneoQS.   ^ese  Instructions  read: 

*(4)  The  burden  of  proof  Is  upon  him  to  riiow, 
by  a  inreponderance  of  evidence,  that  the  in- 
ioriM  were  received  and  for  which  he  asks 
camages,  weze  caused  by  the  negUgest  acts  or 
Miirtons  i»f  the  defendant  or  Its  em^oyfs  in 
the  manner  described  la  his  petition  in  this 
case." 

"(8)  Yon  are  Instmcted  that  the  plaintltf.  In 
order  to  recover  e  verdict  at  your  hands  in  this 
cue,  most  by  a  preponderance  of  tiie  erldenee 
satisfy  your  minds  that  the  Injuries  he  oom- 
^ins  of  were  caused  by  the  negligent  acts  or 
omissions  of  the  defendant;  as  alleged  In  his  pe> 
tition." 

In  Oleeson  t.  Vl^clnla  Midland  R.  Co.,  140 
U.  S.  435.  444,  U  Sop.  Ct  858,  862.  35  L.  Bd. 
458.  463,  It  Is  said: 

*The  law  is  that  the  plaintlif  most  show  neg- 
ligence in  the  defendant.  This  is  done  prima  fa- 
cie by  showing,  it  the  plaintiff  be  a  passenger, 
that  the  accident  occnrred.  If  that  accident  was 
is  fact  the  result  of  causes  beyond  the  defend- 
ant's responslblUty,  or  <Hr  the  act  of  God,  it  is 
sdll  .none  tiie  less  tme  that  tbe  plaintiff  has 
made  oat  fais  prima  fade  case.  When  be  proves 
the  occurrence  of  the  accident,  the  defendant 
mast  answer  that  case  from  all  the  circum- 
Asnces  of  exculpation,  whether  disclosed  by  ttie 
one  party  or  the  other.  They  are  its  matter  of 
d^nse.  And  it  Is  for  the  jary  to  say,  in  the 
light  of  all  the  testimony,  and  nnder  the  In- 
stmctioiis  of  the  court,  whether  the  relation  of 
csDss  and  effect  did  exist,  as  claimed  by  tbe  de- 
fam,  between  the  accident  and  the  alleged  ex- 
ooerating  drenmstances." 

The  idalntiff  dtes  Fhlhideiphla,  etc..  B. 
Co.  T.  Anderson,  72  Hd.  619,  20  AtL  2,  S  L. 
B.  A.  878,  ao  Am.  St  Rep.  483,  which,  as  to 
ttie  burden  of  pnx^  after  the  plaintiff  In 
an  action  for  damages  as  a  passenger  while 
riding  in  a  car  has  proveh  the  acddent  and 
his  injary,  accords  with  the  Kansas  cases 
hereinafter  cited.  An  ext^ded  note  dting 
a  great  nnmbw  of  cases  is  appraded  whldi 
dladoses  wnne  contrariety  ot  optiOxaif  but  the 
trmd  of  these  cases  Is  also  in  accord  with 
thit  Kansas  oum 


It  Is  oontended  that  the  role  stated  in  Ban- 
road  Go.  r.  Burrows,  62  Kan.  80,  9X  Pac.  480, 
and  fallowed  In  numerous  'g^^^^'f  cases  dt- 
ed  in  Railw^  Co.  t.  Brand<m,  77  Kan.  612, 
95  Pac.  573,  and  other  cases  dted  by  ^»pel- 
lant,  to  wit,  that  after  the  plaintiff,  In  an 
action  for  damages  alleged  to  have  been  snf- 
fared  by  him  as  a  passenger  while  riding  In 
a  car,  has  proven  the  acddent  and  his  In- 
jury, a  presumption  of  negligence  arises 
against  tbe  railroad  company,  and  ttiat  the 
burden  of  proof  rests  upon  the  railroad  cmn- 
pany  to  clear  itsdf  of  audi  charge  and  to 
prore  that  the  aoddoit  did  not  occur  throng 
its  n^fllgaice. 

[2]  Tbe  word  "acddrait^"  as  used  in  these 
cases,  refers  to  an  acddent  to  the  car.  train, 
track,  or  madilnery  employed  in  tlu  cm- 
veyanoe  or  appurtenances  thereto^  and  not 
to  any  acddent  to  the  inssenger.  The  word 
"Injury"  Is  generally  applied  to  ttn  effect  on 
the  passenger.  Tbe  throwing  off  m  falling 
off  of  the  plaintiff  may  properly  be  tenaed  an 
acddent  to  him ;  but,  as  said,  it  Is  not  sudi 
an  aoddeot  as  is  contemplated  in  tlie  an- 
thoritlea  dted.  In  this  case  tbere  Is  no  evi- 
dence of  any  acddent  occurring  to  the  car 
upon  whldi  he  was  xldlni;  or  to  any  of  the 
machinery  employed  In  propelling  or  con- 
trolling tbe  car  or  to  the  track.  Just  prior 
to  the  injury  be  recdved.  It  seems  that  the 
plaintiff  in  his  brief  omfases  the  terms  and 
treats  the  mishap  which  occurred  to  the 
plaintiff  as  an  accident  whtti  the  meaning  of 
the  word  was  as  used  in  the  cases  dted. 
Whoi  an  acddent  occurs  to  a  street  car  or 
railway  train  such  as  the  derailmait  ct  tiie 
car  or  train,  the  breaking  of  a  rail  or  of 
tbe  machinery,  or  the  appliances,  from  which 
an  injury  results  to  a  passenger,  the  pre- 
sumption arises  that  the  company  Is  gollty 
of  negligence  In  not  antldpatlng  and  repair- 
ing tbe  defective  part  The  role,  however, 
does  not  apply  to  eTery  injury  which  may 
happen  to  a  passengw  tn  a  train  or  car 
which  may  pnverly  be  called  an  acddent 
to  tJtie  iHusenger. 

No  acddent  occnmd  to  the  street  car,  as 
shown  by  the  evidence,  at  the  time  of  the  in- 
Jury  ct  the  plaintiff.  It  was  a  mishap  or 
acddmt  to  him  and  may  have  occurred 
through  the  negligence  of  the  company's  em- 
ployes In  ronnlng  the  car  more  than  12  miles 
per  hour,  as  limited  by  the  wdinance,  or 
by  some  defect  in  the  tra^  or  by  both  com- 
bined, as  claimed  by  the  plaintiff  or  It  may 
have  happened  by  the  negligence  of  the  de- 
fendant or  by  the  combined  negligence  of  the 
company  ,  and  the  contributory  negligence  of 
the  plaintiff.  In  this  case  there  Is  no  pre- 
sumption of  neg^gence  or  contributory  neg- 
ligence on  the  part  of  dther  party.  The 
cause  of  the  Injury  was  a  question  to  be  de- 
termined by  the  Jury.  The  verdict  of  the 
Jux7  was  in  tevor  ct  the  defendant  company, 
and  it  Is  therefore  to  be  presumed  that  they 
found  either  that  the  n^llgoice  ct  the  plain- 
tiff was  the  cause  of  the  injury,  or  that  he 
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was  fuUty  of  eontrlbutoir  n^llgoice  which, 
combined  with  the  negligence  of  the  defend- 
ant was  the  cause  of  the  Injury.  In  either 
of  wlilcfa  cases  the  defmdant  was  not  liable. 

In  this  respect  the  case  is  somewhat  sim- 
ilar to  the  case  of  Hart  r.  Railroad  Co.,  80 
Kan.  699,  102  Pac.  1101,  and  to  Brown  v. 
RaUroad  Ca,  81  Kan.  701,  106  Pac.  lOOl,  29 
L.  R.  A.  (N.  8.)  808.  In  these  cases  no  acci- 
dent occurred  to  the  trains  upon  which,  re- 
spectively, the  Injured  persona  were  rldin?, 
and  in  neither  case  was  there  any  evidence 
as  to  whether  the  injured  person  or  tlw  nil- 
road  company  was  guilty  of  negligence  which 
caused  the  Injury.  In  eadi  case  it  waa  evi- 
dent that  the  deceased  fell  through  an  op&i 
vestibule  In  a  Pullman  car  to  his  death,  and 
there  was  no  evidence  In  either  case  as  to 
who  caused  the  vestlbnle  to  be  opened.  It 
was  held  in  each  case  that  the  representa- 
tive of  the  deceased  could  not  recover  from 
the  railroad  company  for  the  reason  tlmt  it 
liad  proven  no  negligence  on  the  part  of 
the  railroad  company  and  that  the  burden  of 
such  proof,  in  each  case,  was  npon  the  plain- 
tiff therein. 

Under  the  facts  of  this  case  the  burden 
rested  upon  the  plaintiff  to  prove  that  the 
company,  either  by  running  the  train  at  an 
excessive  speed  or  by  a  defect  of  its  track, 
or  both  combined,  was  guilty  of  n^ltg^ce 
which  caused  the  Injury  to  the  plaintiC 

If  the  plaintiff  introduced  evidence  tend- 
ing to  show  such  negligence  on  the  part  of 
the  company  which,  in  the  opinion  of  the 
Jury,  was  sufficient  to  account  for  the  In- 
Jury,  the  jury  should  have  returned  a  verdict 
in  favor  of  the  plaintiff  unless  they  further 
believed  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  without  which  the  Injury 
would  not  have  occurred,  and  If  they  so  be- 
lieved the  verdict  should  have  been  for  the 
defendant. 

There  was  some  evidence  tending  to  sup- 
port both  of  these  hypotheses,  and  the  gen- 
eral verdict  of  the  Jury  in  favor  of  the  de- 
fendant amounted  to  a  finding  m  favor  of 
defendant  aa  to  both  questions. 

Several  other  questiaos  are  raised  and  ably 
presented  In  the  brief  of  appellant,  but  we 
think  the  questions  above  discussed  are,  on- 
der  the  verdict  of  the  Jury,  determinative  of 
the  case. 

The  judgment  ia  affirmed.  All  the  Justices 
concurrlufE. 


PORTER  V.  BOHROLL  «t  aL  (No.  18887.) 
(Supreme  Court  of  Kansas.    Nov,  14,  19140 

(SyUabut  bv  tA«  Court.) 

1.  mortoaoes   (s  400*)  —  foseclosube  — 
Breach  of  Inbubance  Agreement. 

Where  a  mortgage  contains  distinct  clauses 
wherein  tb«  mortgagor  covenants  to  pay  the 
debt  wliich  It  secures  according  to  the  terms  of 


an  accompanying  promissory  note  and  to  pro- 
cure and  maintam  insurance  upon  the  buildings 
upon  the  mortgaged  land,  and  also  contains  m 
clause  that  upon  failure  to  comply  with  any 
of  the  forcing  conditions  or  agreements  the 
whole  som  secured  by  the  mortgage  shall  be- 
come due  without  notice,  a  breach  of  the  agree- 
ment respecting  insurance  accelerates  the  time 
of  payment,  the  debt  becomes  doe  at  the  op- 
tion of  the  owner  of  the  mortgage,  and  foreclo- 
sure may  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Mortgage*, 

Cent.  Dig.  I  1165 ;  Dec.  Dig.  j  400.*] 

2.  MORTGAOTO  (8  448*)  —  FOBECLOSUBE  —  AC- 
CBLEBATINO  PATMENl!. 

A  petition  which  sets  out  a  copy  of  the 
mortgage  with  conditions  as  stated  above,  and 
alleges  failure  to  keep  the  covenant  respecting 
Insurance,  states  a  cause  of  action,  although 
there  is  nothii^  thm  dne  upon  the  note  ao- 
ooiding  to  .its  terms.  « 

[Ed.  Note.— For  oflier  casas.  see  MortgogWr 
Cant.  Dig.  f  1312;  Dec.  Dig.  i  448.*] 

Appeal  from  District  Oonrt;  Hamilton 
County. 

Action  by  Thomas  B,  Porter,  Sr.,  against 
Charles  T.  Schroll  and  Edna  S.  Wood.  Judg- 
ment for  plaintiff,  and  Edna  8.  Wood  ap- 
peals. Affirmed. 

George  Getty,  of  Syracuse,  for  appellant. 
H.  O.  Trlnkle,  of  Garden  City,  for  i^pellee. 

BENSON,  7.  In  an  action  to  ftmclose  a 
mortgage,  it  was  alleged  in  tbe  petition  thnt 
the  defendant  Edna  S.  Wood  claimed  to  own 
an  Interest  In  the  mortgaged  premises,  the 
nature  of  which  was  unknown  to  the  plain- 
tiff, but  wlilch  was  inferior  to  his  rights.  The 
appellant  demurred  to  the  petition,  and  the 
demurrer  was  overruled.  Error  is  assigned 
upon  this  ruling.  The  mortgagors  made  de- 
fault. 

The  mortgage  contained  conditions  where- 
to the  mortgagors  agreed  substantially  as 
follows:  First,  to  pay  a  promissory  note 
which  was  described ;  second,  to  pay  taxes 
when  due  and  insurance  premiums  as  pro- 
vided In  a  following  clause;  third,  to  keep 
buildings  and  Improvements  In  good  repair; 
fourth,  to  procure  and  maintain  a  policy  of 
insurance  on  the  buildings  to  the  amount  of 
$2,500,  to  be  held  by  the  mortgagee  as  addi- 
tional security.  The  fifth  condition,  here  re- 
cited in  full,  is: 

"Said  parties  of  the  first  part  hereby  agree 
that  if  tbe  maker  of  said  note  shall  fail  to  pay, 
or  cause  to  be  paid,  any  part  of  said  money, 
either  principal  or  interest,  according  to  th« 
tenor  and  effe<^t  of  said  note  and  coupons,  when 
the  same  become  due,  or  to  conform  to,  or  com- 
ply with,  any  of  the  foregoing  conditions  or 
agreements,  thts  whole  sum  of  money  hereby 
secured  shall,  at  the  option  of  the  legal  holder 
or  holders  thereof  tiecoine  due  and  payable  at 
once  without  notice." 

Nothing  was  due  <m  tbe  note  when  thts 
suit  was  oommanoed.  The  petition  i!e<dte8  the 
covenant  to  Insure,  and  then  states: 

"And  this  plaintiff  complains  that  defendants 
have  failed  to  keep  their  covenant  in  this  be- 
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balf,  to  Ae  jeopardy  of  the  rights  of  tbta  plain- 
tiff In  tlie  prmiaM.'' 

The  contention  of  the  appellant  Is  that  the 
petitiuD  showed  upon  Its  £ace  that  the  action 
Ttas  prematurely  brought 

[1]  As  the  mortgage  provided  that  upon 
failure  to  comply  with  any  of  the  conditions 
the  whole  sum  of  money  should  become  due 
—the  agreement  to  insure  being  one  of  the 
conditions,  and  the  tireach  of  the  condition 
being  expressly  allied  In  the  petition — a 
cause  of  action  was  stated. 

The  appellant  cites  Lewis  t,  Lewis,  58 
Kan.  563,  60  Pac.  454,  where  It  was  held  that, 
where  a  mortgage  contains  coTenants  to  pay 
money  and  to  pay  taxes,  in  order  to  make 
the  whole  debt  due  before  the  time  for  pay- 
ment stated. in  the  Dote,  there  must  be  a  de- 
fault both  In  the  payment  at  the  time 
stated,  and  In  the  payment  of  taxes.  The 
covenants  here,  however,  are  In  the  disjunc- 
tive ;  default  in  either  Is  sufficient  under  the 
plain  stipulations  of  the  mortgage.  It  was 
said  In  the  Lewis  Case  that  It  was  competent 
for  the  parties  to  stipulate  that  the  mortgage 
should  not  be  foreclosed  until  the  happening 
of  two  or  more  conditions.  It  is  equally  com- 
petent for  the  parties  to  stipulate  that  it 
may  be  foreclosed  npon  the  happening  of  one 
condltlfMi,  and  they  did  so  stipulate  in  this 
mortgage. 

[i]  The  contention  is  that  the  petition  was 
demurrable  because  it  contained  no  auction 
that  the  defendant  SchroU  owned  the  proper- 
ty when  he  made  the  mortgage.  Short  v. 
Nooner,  16  Kan.  220,  is  cited  as  supi>ortlng 
this  view.  In  that  case  tliere  was  a  failure 
to  all^  that  the  claUo,  interest,  or  Hen 
vhich  the  plaintiff  sought  to  foredose  was 
Junior  or  Inferior  to  his  mortgage  lien,  nie 
defect  In  the  petition  in  that  case  does  not  ap- 
pear here. 

Objection  is  made  to  tSie  judgment  render- 
ed after  the  demurrer  was  overruled  because 
It  purports  to  bar  the  defendants  from  re- 
demption on  tlie  conflrmatlOD  of  the  sale.  In 
nie  elanae  of  the  jndgraent  the  right  of  any 
dtfoidant  to  redeem  within  18  months  after 
the  sberilTB  sale  is  expressly  declared.  In  a 
snbseqneat  clause  It  Is  declared  that  the  de- 
fendants and  all  persons  clalmlntr  under  them 
dian  be  barred  and  foreclosed  of  all  title,  in- 
terest, and  equity  of  redemption  upon  con- 
flnnaOon  of  the  sale.  Considering  these 
claaaes  togeOier,  It  is  held  that  the  right  to 
ledeem  In  18  months  Is  given  by  the  first 
dause  referred  to,  and  that  the  general 
clause  providing  for  fbredosore  on  confirma- 
tion of  sale  does  not  abridge  that  right.  It 
Is  probable  that,  if  attention  had  been  called 
to  the  language  of  the  Judgment  in  respect 
to  redemption,  it  would  have,  been  corrected. 
The  Interpretation  now  given  to  the  judgment 
makes  any  correction  unnecessary. 

The  judgment  Is  affirmed.  All  the  Justices 
concorrinfr 
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'  TOTTLB  T.  BKLL  et  aL  (No. 

(Supreme  Court  o£  Kansas.    Nov.  14,  1914.) 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  oi^ou,  see  92  San.  720,  142 
Pac  94a 

PER  CURIAM.  Possibly  the  language  of 
the  opinion  as  to  the  acquiescence  of  appel- 
lee in  the  disposition  of  the  wheat  by  Liu- 
genfelter  Is  too  sti^ng,  although  It  is  not  dis- 
puted that  the  appellee  did  discuss  the  place 
of  selling  the  wheat  with  Llngenf elter ;  nei- 
ther is  it  disputed  that  she  selected  Lane  to 
attend  to  the  weighing  of  the  wheat  Lane 
testified  on  the  trial  that  he  superintended 
the  weighing  of  the  wheat  except  a  small 
amount  obtained  from  the  second  Hireshing. 
It  is  Immaterial,  however,  whether  or  not 
she  ratlfled  the  action  of  her  attorney. 

The  wheat,  standing,  had  been  attached  in 
an  action  brought  before  a  Justice  of  the 
peace  by  appellant  Bell  against  R.  Z.  Ballard 
as  owner.  Bell  obtained  Judgment  against 
Ballard  and  an  order  sustaining  the  attach- 
ment Lingenfelter's  predecessor  as  sherlfC 
Iiad  made  the  attachment  Mrs.  Tuttle  in- 
tervened and  secured  an  order  from  the 
Justice  court  dissolving  the  attachment,  and 
Bell  by  his  attorney,  Scbwlnn,  had  appealed 
or  attempted  to  appeal  from  such  order  to 
the  district  court  Mr.  Ready  was  the'  at- 
torn^ £or  Mrs.  Tuttle  both  In  the  Justice 
court  and  in  the  district  court,  and  Mr. 
Bchwlnn  was  in  each  court  the  opposing  at- 
torney. The  time  to  harvest  the  wheat  was 
approaeblng,  and  erldently  the  vbeat  should 
be  harvested  and  marlccted.  lAngenfelter 
testified  on  the  trial  In  the  district  court, 
presumably  In  the  presrace  of  boUi  .these  at- 
torneys^ that  both  authorized  him  to  har- 
vest, thresh,  and  market  the  wheat;  that 
he  had  done  so,  had  the  money  obtained 
therefor,  and  was  ready  to  pay  it  out  on  the 
order  of  the  court  It  was  a  matter  directly 
involved  in  Uie  nuployment  of  the  attorneys 
and  In  which,  by  virtue  of  t&elr  employment, 
they  were  the  agents,  respectively,  of  their 
different  cUaits. 

It  is  saM  the  jury  had  a  right  to  disre- 
gard the  evidence  of  Ungenfelter  because 
he  had  told  Mta.  Tuttle  that  he  thought  he 
would  have  to  bold  the  wheat  It  dM  not 
devolve  upon  the  sheriff  to  decide  at  his  peril 
his  right  to  hold  possession  of  the  wheat, 
espedally  as  the  quratlon  was  in  litigation. 
If  there  was  any  substantial  reason  why  the 
Jury  should  ignore  Lingenfelter's  evidence, 
of  course  they  had  the  right  to  do  so.  ^ut 
It  seems  almost  inconceivable  that  a  witness 
with  no  direct  Interest  involved  should  testi- 
fy in  the  presence  of  the  two  men  who,  he 
says,  gave  him  authority  to  harvest,  thresh, 
sell,  and  account  for  the  wheat,  unless  there 
was  a  basis  for  the  statement    The  story 


Digitized  by  Google 


21S 


144  PACIFIC 


BEPOBTEB 


(KaiL 


was  true  or  It  was  a  tabricatlOD,  and,  If  a 
ftibrtcatlfni,  that  fact*  we  assuioe,  coold  tare 
been  proven  hj  ^tlier  or  both  of  the  attor- 

The  an>eBl  was  not  and  probably  conld 
not  be  heard  until  after  harreat,  and  the  ar- 
raogement  to  save  the  wheat,  as  teatlfled 
to  by  Lintenfelter,  seems  a  natural  and 
reasonable  thins  to  be  done  under  the  dr- 
eumstances.  No  witness  denied  his  state- 
meat  and  It  was  emn-  to  discard  It 

Under  the  drcumatancee,  we  tblnk  the  ver- 
dlct  and  Judgment  aa  rendered  were  con- 
trary to  the  evidence.  We  adhere  to  the 
decision  modifying  the  judgment  All  the 
Jostlces  conconing. 

STATB  ez  zeL  MEEK,  Co.  Atty..  t.  KANSAS 
OITT.    (No.  19688J 

(Supreme  Ooort  of  Kauaa.   Nor.  14,  1M4) 

MDiriCZPAL  COBPOBATIONS  (t  29*)— BXTVITSSOn^ 

o»  Lnirre— Unplatted  I^and — "Any." 

Section  1220,  Geo.  St  1909,  which  anthoiv 
Izes  cities  of  the  firat  class  by  ordinance  to  ex- 
teod  their  corporate  limits  so  aa  to  inclade  any 
tract  of  anplatted  land  not  exceeding  20  acres 
whenever  the  same  "is  so  altnated  that  two- 
thirds  of  any  line  or  boundary  thereof  lies  upon 
or  touches  the  bound ary  line  of  such  city," 
means  whenever  two-thirds  of  any  riogle  l)oand- 
ary  line  or  side  of  such  tract  lies  npon  or  touch- 
es the  boundary  line  of  such  city;  the  word 
"any"  t>eiiig  ccmstrued  as  used  in  the  sense  of 
one  indifferently,  out  of  an  indefinite  number. 

[Ed.  Note.— For  other  cases,  see  Munic^al 
Corporations,  Cent  Dig.  ||  66-76;  Dec  Dig. 
{  29.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Any.] 

Appeal  from  District  Court,  T^andotte 

County. 

Action  by  the  State,  on  relation  of  Jamea 
M.  Meek,  County  Attorney  of  Wyandotte 
County,  against  the  City  of  Kansas  City. 
Judgment  for  defendant,  and  relator  appeala 
AiDrmed. 

J.  H.  Meek,  O.  Q.  Claflln,  and  J.  a  Mc- 
Faddoi,  all  ^  Kansas  City,  for  anient 
BicHard  1.  Htgglns  and  W.  H.  McCamlsb. 
both  of  Kansas  City,  for  appellee. 

POBTBB,  X  In  this  case  the  state,  on  the 
relation  of  the  county  attorney  of  Wyandotte 
comity,  questions  the  validity  of  certain  or- 
dinances passed  by  the  city  of  Kansas  City, 
for  the  annexation  of  certain  territory  to  the 
city.  The  court  suetalned  a  demurrer  to  the 
petition  and  rendered  Judgment  In  favor  of 
the  dty,  from  vhldi  the  plaintiff  has  ap- 
pealed. 

The  sole  question  Involves  the  proper  con- 
struction to  be  placed  upon  the  language  of 
section  1220.  General  Statuteja  1909,  author^ 
izlug  the  extension  of  the  limits  and  bound- 


arlea  of  cUtes  of  the  first  dass.  The  portion 

of  the  statute  to  be  construed  reads: 

"Whenever  any  land  adjoining  or  touching 
the  limits  of  any  city  has  been  sabdivided  into 
blocks  and  lots,  or  whenever  any  unplatted 
piece  of  land  lies  within  (or  mainly  within)  any 
city,  or  any  tract  not  exceeding  twenty  acres 
Is  so  situated  that  two-thirds  of  any  line  or 
boundary  thereof  lies  u[>on  or  touches  uie  bound- 
ary line  of  such  city,  said  lands,  platted  or  an- 
platted, may  be  added  to,  taken  into  and  made 
a  part  of  inch  city  by  ordinance  duly  passed." 

Our  attention  has  been  called  to  an  error 
In  the  printed  stetuto  which  la  not  of  mnct 
consequence.  The  word  "or"  is  substitnted 
for  the  word  "of,"  as  appeara  from  the  origi- 
nal draft  of  the  act,  which  was  House  BiU 
No.  116.  The  stetuto  should  read,  "two- 
thirds  of  any  line  of  boundary,"  instead  of, 
"two-thirds  of  any  line  or  bounijary."  It  is 
the  contention  of  appelant  that  the  stetute 
should  be  construed  to  mean  two-thirds  of 
the  entire  boundary  of  any  unplatted  tract 
not  exceeding  20  acres;  that  ia  to  say,  that 
the  Legislature  meant  two-thirds  of  the  en- 
tire boundary  or  perimeter  of  such  tract  The 
trial  court  upheld  the  dty'a  contention  and 
construed  the  stetute  to  mean  the  same  as  if 
it  had  read:  "Having  any  one  side  or  bound- 
ary, two-thirds  of  which  lies  upon  or  touches 
the  boundary  line  of  such  dty." 

The  precise  question  has  never  been  before 
the  court  Both  plaintiff  and  defendant 
quote  from  the  language  of  the  court  in  the 
opinion  in  the  case  of  Chaves  v.  Atchison, 
77  Kan.  176.  177,  93  Pac.  624,  620.  where,  In 
speaking  of  the  provlalon  for  annexing  ter- 
ritory to  cities  of  the  first  class,  it  was  said: 

"In  this  act,  *  *  •  provision  is  made  jEor 
annexing  three  classes  of  lands:  *  •  • 
Third,  a  tract  of  platted  or  unplatted  land,  n<»t 
exceeding  20  acres  in  area,  having  a  bowMorif 
line  two-thirds  of  which  Ues  upon  or  touches 
the  botrndary  line  of  the  city."    (Italics  ours.) 

The  defendant  atteches  some  importance 
to  the  use  by  the  court  of  the  expression  "a 
boundary  line  two-thirds  of  which,"  etc., 
while  the  plaiDtlff  emphasizes  the  use  of  the 
expression,  "the  boundary  line  of  the  city," 
as  indicating  a  construction  favorable  to  the 
contentliHi  of  the  stete.  Aa  remarked,  the 
question  here  presented  was  not  before  the 
court  at  that  time.  Tracte  of  land  in  Kansas 
are  usually  four-sided;  sometimes,  but  not 
often,  they  are  three-sided.  The  several 
tracte  annexed  by  the  ordinances  In  this  case 
are  each  four-sided.  None  of  the  tracts, 
however,  forms  a  square  or  parallelogiam. 
Ordinance  No.  11966  annexed  a  tract,  the 
western  boundary  of  which  Is  a  straight  line 
adjoining  the  dty  for  a  dlstence  of  1340  feet. 
Ordinance  No.  11979  annexed  a  tract,  the 
western  boundary  of  which  Is  a  straight  line 
1,7S0  feet  in  loigth,  lying  upon  and  touching 
the  boundary  line  of  the  dty.  Ordinance  No. 
11996  annexed  ti  tract,  the  western  boundary 
of  which  is  a  straight  line  2,040  feet  in  length, 
toudiing  the  boundary  line  of  the  dty.  The 
Missouri  river  forms  the  north  boundary 
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line  of  each  tract;  tbA  Bontii  boaodary  of 
each  being  tbe  li^t  of  way  of  tbe  Ulaaoari 
Padflc  Railway,  which  mitt  In  a  northwest- 
erly direction. 

We  think  the  oontenthnt  of  tbe  city  miut 
be  Bostaliwd,  and  that  ttie  rally  raaaonabla 
coDstnictlon  to  be  placed  upon  the  language 
of  the  atatnte  la  that  tbe  Legtalatore  meant 
two-tUfda  of  any  idngle  boundary  wbeie  the 
tract  contalna  leaa  than  20  acres.  "Any  line 
of  boondary"  means,  of  coorae,  the  same 
thing  aa  "any  boundary  line."  Tbe  con- 
struction contended  for  by  aHKtllant  reqnlres 
as  to  ignore  entirely  the  use  of  the  word 
"any."  In  conatmlng  atatatea  fbe  oonrta 
hare  given  different  meanings  to  this  word 
according  to  tbe  sense  In  whlcb  It  1>  used  as 
determined  by  the  context  In  many  cases 
"aoy''  baa  been  oonatnied  to  mean  the  same 
u  "Bnxy.**  On  tbe  other  band*  "any"  has 
often  been  held  to  mean  any  one  oat  of  a 
namber.  See  Words  and  Phrases  Judicially 
Defined.  The  first  definition  given  by  Web- 
ster's International  Dlctltmary  is:  "One  in- 
dUferently,  out  of  an  indefinite  number;  one 
iDdeflnitely,  whosoerer  or  whatsoerer  it  may 
be;"  It  was  undonbtedly  used,  we  think,  In 
the  latter  sense  in  the  statute  under  consid- 
eration. Had  it  seen  fit,  the  Legislature 
might  have  provided  that  a  tract  of  this  diar- 
acter  should  not  be  annexed  unless  two- thirds 
of  its  entire  boundary  touched  the  boundary 
Uses  of  the  city ;  but,  had  that  been  the  In- 
tention, it  would  doubtieas  have  used  lan- 
goage  more  appropriate,  and  would  not  have 
nsed  the  word  "any"  In  reference  to  bound- 
try  llnea.  Besides,  if  such  had  been  the  In- 
tention, the  Legislature  would  hardly  have 
made  provision  for  a  third  classification  of 
tracts  of  land,  because  it  seems  apparent 
tliat,  where  two-thirds  of  the  entire  boundary 
of  a  tract  of  land  adjoins  a  city,  the  tract 
most  lie  mainly  within  the  city,  and  It  would 
tlien  £aD  within  the  second  class,  which 
provides  that,  "whenever  any  unplatted  i^eoe 
of  land  lies  within  <or  mainly  within)  any 
dty,"  It  may  be  taken  Into  the  city  by  ordi- 
nance. Aside,  therefore^  from  the  force 
which  must  be  given  to  the.  words  "any 
bomidary  line,"  the  fact  that  the  Legislature 
saw  fit  to  make  a  separate  classification  for 
tracts  of  land  not  exceeding  20  acres  satisfies 
D8  that  the  construction  given  to  the  statute 
b;  the  trial  court  is  the  correct  one. 

Tbe  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


PIKBOE  BHBI/rON  st  aL  (No.  18446.) 
(Sopreme  Court  of  Kansas.   Nov.  14.  19140 

(ByUabut  bv  Court.) 
1.  DisifissAi,  Ann  Nonsuit  (8  81*)  —  Uxoi- 

STATEMENT  OF  CaUSE— PbOCESS. 

An  ordar  of  dismissal  may  be  set  aiide  and 
the  cause  reinstated  without  the  surice  of  a 
nev  nunmons,  where  the  order  of  reinstatement 


'  id  made  at  tbe  same  tenn  and  wfatle  the  oouB- 

sel  for  the  opposite  party  is  present  in  court 
and  baa  actual  notice  of  the  application. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
an^No&Bui^  Gent  Dig.  S|  182-192;  Dec  Dig. 

2.  Taxatior  (I  762*)— Tax  Dbkd— Buctioibw- 

or  or  COnSEDBBATION. 

A  tax  deed,  the  validity  of  which  was  chal- 
lenged before  tbe  five-year  statute  of  limitations 
had  run  in  its  fevor,  was  issued  for  an  insuffi- 
cient conslderatioa  and  for  an  amount  which 
did  not  correspond  with  that  named  In  the  no- 
tice of  redemption,  and  ia  therefore  invalid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1514-1516;  Dea  Dig.  %  762.*] 

8.  QuxETZNG  Title  (H  23,  44*)— leauss— Pos- 
SESBion— SxmnciBiroT  of  Evidence. 

Possesrton  by  the  plaintiff  is  a  material  I»- 
■ae  in  a  statutory  action  to  quiet  title  to  land, 
and  in  thla  action  it  is  held  that  the  proof  pro- 
duced showed  a  aafficient  possession  as  agamst 
the  clalmB  of  tiie  defoidant 

[Ed.  Note.— For  other  easss,  see  Qoietinf  Ti- 
tle, Gent.  Dig.  H  SD>  Oa»  80-92;  Dee.  1^.  U 
28,  44.*] 

Appeal  from  District  Court,  Finney  County. 

Action  by  M.  B.  Pierce  f^alast  Manrlee  O. 
Shelton  and  others.  From  Judgment  for  ^ 
fendants,  plaintiff  appeals.  Afflnned. 

R.  J.  Hopkins,  of  Garden  City,  for  appel- 
lant. B.  F.  Stocks,  of  Garden  City,  for  ap- 
pellees. 

JOHNSTON,  C.  J.  On  August  18,  1910,  M. 
E.  Pierce  brought  an  action  against  Maurice 
0.  Shelton  and  his  wife  to  quiet  her  title  to  a 
tract  of  land  in  Finney  county.  The  Shel- 
tons  filed  an  answer  and  cross-petition,  alleg- 
ing ownership  of  the  land,  and  also  the  pay- 
ment, on  July  18,  1910,  of  all  delinquent  tax- 
es assessed  against  the  tract  On  June  14, 
1911,  the  court,  on  motions  filed  by  both  par- 
ties, dismissed  the  action;  but  three  days 
later  the  Sheltons  moved  to  reinstate  tbe 
cross-petition  and  the  action,  aud  this  mo- 
tion was  allowed  over  the  objection  of  Pierce. 
On  the  trial  It  was  decided  that  the  tax  deed 
on  which  Pierce  relied  was  Irregular  and  in- 
valid, and  that  the  Sheltons  were  tbe  owners 
of  tbe  land  and  held  possession  of  tbe  same 
when  tbe  proceeding  was  commenced,  and 
thereupon  Judgment  was  given  quieting  their 
title  to  the  land.  From  this  Judgment;  Pierce 
appeals. 

[1]  There  was  an  objection  that  the  case 
was  reinstated  without  summons,  or  the 
service  of  any  notice  upon  the  appellant  It 
appears  that  counsel  for  the  appellant  were 
In  the  court  when  the  motion  to  reinstate  was 
made,  and  therefore  they  not  only  had  actual 
notice  of  the  proceeding,  but  participated  In 
it  While  tbe  case  was  placed  upon  trial  at 
once,  there  was  no  application  by  appellant 
for  delay,  nor  any  claim  that  she  was  not 
ready  for  trial  at  that  time.  There  Is  power 
in  the  court  to  reinstate  a  case  that  has  been 
dismissed,  providing  it  Is  done  at  the  same 
term  at  which  the  order  of  dismissal  was  en- 
tered.  State  V.  Hughes,  35  Kan.  626,  12  Pac. 
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28,  ST  Am.  Bep.  195;  State  ez  reL  t.  Sov- 
ders,  42  Kan.  312,  22  Pac.  426;  Bamey  T. 
Ferguson,  84  Kan.  687,  114  Paa  1055;  T 
Standard  Pioa  689.  Whetber  such  an  ap- 
plication will  be  granted  la  lai^ljr  vltliin 
tbo  discretion  of  tbe  court,  and  as  tbe  reasons 
for  dismissal  or  for  restatement  are  not 
set  out  In  the  record  it  cannot  be  said  that 
the  discretion  exercised  was  abused. 

[1]  The  appellees,  in  their  croBS-petltl<m, 
alleged  that  they  owned  the  land  and  held 
IKtsscssion  of  It  The  testimony  tended  to 
show  title  in  them  unless  it  was  deftoted  by 
the  tax  deed  which  had  been  issued  to  ap- 
pellant. It  Is  contended,  however,  that  pos- 
session is  an  essential  issue  in  an  action  to 
quiet  title,  and  that  appellees  foiled  to  show 
that  they  had  such  possession  of  the  land  as 
warranted  them  in  maintaining  the  actl<m. 
Possession  is  a  material  issue  in  a  statutory 
action  to  quiet  title,  but  It  appears  that  some 
proof  of  possession  in  appellees  was  pro- 
duced. First,  they  had  the  record  title,  and 
there  Is  no  contention  that  appellant  ever] 
acquired  possession  of  the  land  or  exercised 
any  control  orer  it.  In  fact,  her  tax  deed ' 
was  not  executed  until  Sei>tember  6,  1910. 
It  appears  that  the  land  was  occulted  by 
Evans  Bros,  as  a  pasture  under  an  agree- 
ment made  by  the  agent  of  appellees.  It  was 
Inclosed  by  a  fence  with  other  lands  of  Evans 
Bros.,  and  they  paid  rent  to  appellees  in  the 
early  part  of  1911 ;  the  last  payment  being , 
on  April  10th  of  that  year.  This  was  a  suffl- 1 
dent  possession  as  against  the  claims  of  ap- 
pellant Hoffman  t.  Woods,  40  Kaa  382,  19 ' 
Pac.  805. 

[2]  The  tax  deed  upon  which  appellant  re- 
lied was  rightly  held  to  be  invalid.  Having  { 
been  Issued  less  than  a  year  prior  to  the , 
trial,  it  was  subject  to  attack  for  irregulari- 
ties or  defects.  It  appears  that  the  land  was 
sold  in  1907  for  the  taxes  In  1906  for  a  con- 
sideration of  $3.32.  Although  three  years 
elapsed  before  the  deed  was  executed,  and 
addltltmal  diarges  had  accumulated,  the  con- 
sideration named  In  the  deed  was  $3.32,  the 
amount  for  which  It  had  been  sold.  In  the 
redemption  notice  It  is  stated  that  the  amount 
necessary  to  redeem  was  $3.82.  The  county 
treasurer,  who  was  a  witness  and  had  with 
him  the  books  and  records  of  his  office,  tes- 
tified that  the  rent  consideration  and  the 
amount  actually  due  on  the  land  was  $4.81. 
As  the  conveyance  was  made  for  an  insuffi- 
cient consideration,  the  deed  must  be  held 
Invalid.  Douglass  t.  Lowell,  60  KaiL  239,  06 
I'ac.  13. 

It  appears,  too,  that  there  was  Included  In 
tbe  amount  for  which  the  land  was  sold  a 
printer's  fee  which  was  In  excess  of  that  au- 
thorized by  the  statute.  As  the  tax  deed  has 
been  overthrown  on  account  of  the  defects 
mentioned,  it  is  unnecessary  to  consider  other 
objections  urged  against  its  validity. 

Tbe  Judgment  of  the  district  court  will  he 
affirmed.   All  the  Justices  concurring. 


BTATD  T.  WABNEB.   (No.  19417.)t 
(Supreme  Court  of  Kansas.   Nov.  14, 1914.) 

(BylMut  by  the  Court.) 

1.  Cbikiptal  Law  (S  773*)  —  Inbtbucteoits — 
insanitt  as  defense. 

inatructions  In  a  criminal  case,  where  the 
defense  of  insanity  was  interposed,  held  not  to 
have  been  materially  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^nv^^Gent  Die  H  1821-1828;;   Dea  Dig.  { 

2.  Cbiuinai,  Law  ($  1160*)— iNSANrrr  as  Db- 

XBNSE—EVIDENCE  OF  REPUTATION. 

In  the  circumstances  presented,  the  sole 
defense  relied  upon  being  insanity,  an  error  in 
allowiag  inquiry  to  be  made  concerning  the  re[^ 
utatioD  of  the  defendant  after  the  commission 
of  the  acts  complained  of  does  m>t  require  the 
verdict  to  be  eet  aside. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Difr.  764.  8088.  3130,  8137-3143 ; 
Dec  Dig.  $  1169.*] 

8.  Ceikinal  Law  (S  730*)— Tbiai^Abquicbnt 

or  FaosEcuTiNo  Attobnet. 

An  argument  made  by  the  prosecuting  at- 
torney, ^e  conduct  of  persons  present  ia  th* 
court  room,  and  the  coimncDt  of  the  trtal 
Judge  therein,  held  not  to  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1003 ;  Dec.  Dig.  |  780.*] 

4.  Cbiuinai.  Law  1192*)— Misconouct  or 

Jury— Bemakd  . 

Where  a  verdict  of  guilty  is  rendered  with- 
out any  materially  erroneous  ruling  having 
been  made  by  the  court,  but  upon  a  motion  for 
a  new  trial  competent  evidence  upon  a  question 
of  misconduct  of  the  jury  is  erroneously  re- 
jected, it  is  not  necessary  that  a  new  trial  of 
the  guilt  or  isnocence  of  the  defendant  should 
be  ordered  by  this  court,  but  the  cause  may  be 
remanded  with  directions  tii&t  the  proceedinss 
sbatl  be  resumed  at  tile  point  where  the  error 
was  committed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  3231-3240,  3243 ;  Dec.  Dig. 
§  1192.*] 

Appeal  from  District  Court,  Clay  County. 

Charles  P.  Warner  was  convicted  of  crime, 
and  appeals.  Sentence  reversed,  and  cause 
remanded  with  directions. 

C.  Vincent  Jones  and  Williams  ft  Ht^n,  all 
of  Clay  Center,  for  appellant  J.  S.  Dawson, 
Atty.  Gen.,  and  W.  T.  Boch^  of  Clay  Center* 
for  the  State. 


MASON,  J.  Charles  P.  Warner  was  con- 
victed upon  a  charge  of  statutory  rape,  and 
appeals.  The  complaining  witness  testified 
to  this  effect:  She  worked  for  the  defendant 
in  his  office  in  the  summer  of  1913.  Tbeir 
illicit  relations  began  in  July  of  that  year. 
About  a  mouth  later  she  ceased  to  work  tor 
him,  but  visited  him  at  his  office;  their 
relations  continuing.  In  the  latter  part  of 
October  he  to<^  her  to  another  county  In  an 
automobile,  patting  up  at  a  hotel  and  regis- 
tering as  man  and  wife.  He  then  returned 
home,  but  later  rejoined  her  at  another  placa 
They  then  lived  together  for  some  weeks.  No 
eECort  was  made  to  Impeach  or  contradict 
this  testimony;  the  defense  being  made 
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wholly  on  Hie  ground  fbat  the  defendant  was 
Inaue. 

ComiOaint  Is  made  r^rdlng  tbe  Inetrnc- 
tiims  given  and  retosed  bearing  on  ttie  qa» 
Hon  of  the  defendant's  sanity.  The  court 
WHS  aslKd  to  iDstrnct  Uiftt  If  the  Jury  beller- 
ed  that  the  defendant  was  insane  at  times, 
but  not  contlnvoTiBly  so,  it  derolved  cm  flie 
state  to  prove  that  he  was  not  laboring  under 
BQch  insanity  when  he  committed  the  acts  for 
which  he  was  prosecuted.  The  Jury  were 
told  that  the  qnestlon  for  them  to  determine 
was  the  condition  (tf  the  d^endant's  mind 
at  the  time  of  tbe  alleged  offense.  This  seems 
to  cova  the  point  sufficiently. 

[1]  The  court  was  also  asked  to  instruct 
that  where  habitual  unsoundness  of  mind  is 
once  shown  to  exist,  "^dier  wholly  or  partial- 
ly," it  is  presumed  to  continue  until  the  con- 
trary is  shown  beyond  a  reasonable  doubt. 
The  Instruction  was  given,  with  the  omission 
of  tlw  words  placed  between  quotation  marka 
Tbe  defendant  also  asked  an  tDstractton, 
which  was  refused,  that  a  person  may  be 
saue  npcm  some  questlans  and  Insane  lOTon 
others.  We  do  not  regard  these  ruUi^  jiB 
matevlaliy  prejudicial.  The  jury  were  cor- 
rectly told  that  the  vital  question  for  their 
determination  was  whether  at  the  Ume  of 
the  acts  complained  of  the  defend^  knew 
th^r  nature  and  quality,  and,  If  he  did, 
whether  be  knew  Uiey  were  wrong. 

The  charge  is  further  oitlfdzed  on  the 
ground  that  It  inferentlally  placed  upon  the 
defendant  the  burden  of  proving  that  he  was 
Insane.  Considered  as  a  whole,  we  think  It 
was  not  reasonably  open  to  Uils  construction. 
It  Included  the  statement  that  the  Jury 
might  convict  if  the  evidence  "failed  to  raise 
in  their  minds  a  reasonable  doubt  of  the 
mental  soundness  of  the  defendant" ;  but  it 
also  contained  this  sentence: 

"It  Is  not  neceBsaiT  for  the  defeodant  in  tbte 
case  to  prove  that  he  ia  Insaae;  but,  if  -apon 
>1I  the  evidence  introduced  in  this  case  there ; 
h  a  reasoDeble  doubt  iu  year  miud  as  to  wheth- 
er tbe  defendant  was  sane  or  insane  at  the  time 
complained  of  In  the  information  filed  herein, 
Umd  you  most  acquit." 

See  State  v,  Johnson,  02  Kan.  441,  140  Pae. 

839. 

[2]  The  defendant  offered  evidence  of  his 
Sood  reputation  previous  to  the  acts  complain- 
ed of.  The  state  was  permitted  on  cross-ex- 
amination to  Inquire  as  to  his  subsequent 
reputation,  and  to  elldt  answers  that  It 
was  not  good.  The  rule  seems  well  settled, 
epon  Buffieient  reason,  that  the  Inquiry 
should  be  limited  to  the  period  before  the 
transaction  under  investigation.  But  we  hold 
the  error  not  to  have  been  prejudicial  In  this 
case,  since  the  only  real  controversy  was  as 
to  the  defendant's  mental  condition,  and  evi- 
dence that  his  reputation  was  bad  after  his 
relations  with  the  complaining  witness  began 
could  not  well  have  tended  to  negative  his 
Insanity. 

Objection  la  made  to  much  of  the  state'^ 
evtdcnoe  regarding  the  defendant's  mental 


otmdltion,  on  the  ground  that  flie  witnesses 
were  not  sufficiently  quaUfled.  It  appears 
diat  each  of  them  had  had  suffldent  oppor- 
tunity of  observing  the  conduct  of  the  defend- 
ant to  make  his  oi^ion  of  some  value,  and 
that  no  error  was  committed  In  tUs  regard. 
The  court  held  one  of  the  defendant's  wit- 
nesses not  to  be  sufficiently  qnallfled  to  testify 
on  this  subject  The  ruling  may  have  been 
erroneous;  but.  In  view  of  the  evidence  that 
was  admitted,  the  omission  of  the  testimony  , 
of  this  particular  witness  Is  not  regarded  as 
inaterlaL 

[S]  In  the  closing  argument  the  county  at' 
tomey  Intimated  that  In  some  parts  of  the 
country  people  had  become  disgusted  with 
juries  and  had  resorted  to  lynch  law,  and 
that  a  conviction  shonld  be  had  to  demon- 
strate that  in  the  county  where  the  trial  was 
had  sndi  recourse  was  unnecessary.  Olie  spec- 
tators present  applauded  the  ^tement  The 
Judge  said  that  he  was  sorry  the  good  people 
of  the  county  had  so  far  forgotten  themsdves 
aa  to  intrude  an  expression  of  their  senti- 
ment, and  cautioned  tbe  Jury  against  betag 
Influenced  it.  The  defense  argues  that 
the  Ju^  must' have  been  affected  by  the 
episode.  The  trial  court  thought  otherwise, 
and  we  cannot  say  that  such  was  the  neces- 
sary effect  of  the  Incident. 

[4]  We  conclude  that  no  reversible  error 
was  committed  In  tbe  proceedings  prior  to- 
the  verdict  In  support  of  a  moti<Hi  fbr  a 
new  trial,  however,  the  defendant  offered 
to  prove  that  during  the  deliberations  of 
the  Jury,  and  while  a  majority  of  Its  members 
were  v<^lng  in  favor  of  the  defendant,  some 
of  them  said  they  wondered  why  he  had  not 
taken  the  stand  in  his  own  behalf;  and  that 
others  said  they  thought  It  better  for  hUn 
that  he  did  not  testify.  Tbe  offer  was  reject- 
ed. The  stetute  forUds  the  jury  to  consider 
the  omlsidon  of  the  accused  to  go  upon  the 
witness  stand.  Whether  In  this  case  the 
prt^lbitlon  had  been  violated  was  a  question 
of  fact  to  be  Investigated  and  determined  by 
the  trial  court  Althongh  the  evidence  of- 
fered, If  admitted,  might  not  have  proved  a 
violation  tit  tbe  statute.  It  was  competent 
and  material  as  bearing  on  that  Issue,  Tfae 
court  decided  the  question  without  hearing, 
and  necessarily  without  giving  consideration 
to,  this  Important  testimony.  We  regard  this 
as  a  substantial  error,  Inasmuch  as  the  de- 
fendant was  entitled  to  a  full  Investigation  of 
the  matter.  In  such  circumstances,  the  prac- 
tice heretofore  has  been  to  set  aside  the  ver- 
dict and  order  a  new  trial.  That  procedure, 
however,  seems  unnecessary  and  Illogical. 
We  have  determined  that  no  error  was  com- 
mitted prior  to  the  rendition  of  the  verdict. 
We  do  not  decide  that  any  of  tlic  Jurors  were 
guilty  of  misconduct,  but  merely  that  the  de- 
fendant has  not  had  a  full  bearing  upon  the 
question  whether  or  not  such  was  the  case. 
This  error  cau  be  corrected  by  placing  the 
matter  before  tbe  district  court  In  the  same 
ctmditlon  as  when  the  luUng  was  made,  su 
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that  It  may  be  corrected,  and  farther  pro- 
ceedings taken  according  to  tbe  result  then 
readied.  See  State  t.  l^ree,  70  Kan.  203. 207, 
78  Pac.  625.  3  Ann.  Gas.  1020. 

The  sentence  will  be  set  aside  and  the 
cause  remanded,  with  directions  for  the  court 
to  invratlgate  the  question  of  the  alleged  mis- 
conduct of  the  Jury.  In  the  light  of  all  avail- 
able competent  evidence,  and  pronounce  Ju^- 
ment  or  grant  a  new  brlal  according  to  the 
dedston  that  shall  be  reached  In  this  matter. 
AU  the  Josticea  ccmcorrlng. 


COLUMBIA  KNICKERBOCKER  TRUST 
CO.  V.  FIKNET,  Mayor,  et  al. 

SL  D.  LEVINSON  &  CO.  t.  SAMBL 
(Nos.  1S934,  18936.) 
(Supreme  Court  of  Eansaa.   Nor.  14, 1914.) 

(8ifUahw$  'by  the  Oeurt,) 

1.  MAiTDAHns  (I  177*)— Allowanox  ot  X>au- 

AOKS— COHDrnONS  pBEOBDKirr. 

Under  the  provisioiui  of  section  723  of  the 
Code  of  Civil  Procedure  (Gen.  St.  1909,  |  6319), 
providing  for  the  allowance  of  damagei  in  ac- 
tioDB  of  mandamus,  the  court  may  allow  the 
plaintiff  damages  sustained  without  the  issu- 
ance of  a  peremptory  writ 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  8  177.*1 

2.  MAnDAirua  ({  177*)— Allowahc*  or  Dam- 
ages—Conditions PBKCBDENT. 

The  holder  at  defaulted  bonds  Issued  by  a 
city  brought  mandamus  to  compel  the  officers 
of  the  city  to  lev^  a  tax  to  pay  the  bonds.  An 
alternative  writ  issued,  and  thereafter  the  city 

Said  the  plaintiff  the  full  amount  due  on  ^e 
onds.  Held,  that  the  plaintiff  is  entitled  to 
an  allowance  of  attorney  fees  and  expenses  as 
damages  in  the  action,  notwithstanding  no  per^ 
emptory  writ  issued. 

[Ed.  Note.— For  other  eases,  see  Ibndamus, 
Dec  Dig.  I  in.*l 

Applications  for  mandamus  by  the  Colum- 
bia Knickerbocker  Trust  Company  and  E.  D. 
Levinson  &  Co.  against  C.  0.  Finney,  Mayor 
of  the  City  of  Atchison,  and  others.  Appli- 
cations for  allowance  of  damages  allowed. 

Charles  Blood  Smith  and  Samuel  Bamum, 
both  of  Topeka,  and  Davies,  Auertiach  & 
Cornell,  of  New  York  City,  for  plalntlfts. 
Walter  B.  Brown.  J.  W.  Orr,  and  T,  A.  Mox- 
cey,  all  of  Atchison,  for  defendants. 

POBTEB,  J.  [1 . 2]  The  plaintiff  in  each  of 
these  cases  has  filed  an  application  for  the 
allowance  of  damages,  including  the  fees 
and  expenses  of  attorneys.  In  July,  1013, 
when  the  cases  were  commenced,  there  was 
a  hearing  before  the  court  upon  an  applica- 
tion for  the  allowance  of  an  alternative  writ 
of  mandamus  to  compel  the  defendant  offi- 
cers of  the  city  of  Atchison  to  levy  a  tax 
for  the  payment  of  defaulted  bonds  Issued  by 
the  city.  The  plaintiffs  owned  155,000  of 
the  bonds;  the  defendant  officers  had  recog- 
nized the  validity  of  the  bonds,  but  bad 
failed  and  refused  to  malEe  any  levy  for  pay- 
ing the  same. 


After  the  court  had  made  an  order  allow- 
ing the  alternative  writ,  and  on  or  about 
September  30,  1013,  as  appears  from  the 
stipulations  on  file,  the  city  of  Atchison 
paid  the  plaintUFs  the  full  amount  due  upon 
the  defaulted  bonds.  By  stipolatlfHis  filed 
bere,  the  parties  have  agreed  upon  what 
would  be  a  reasonable  attorney's  fee  In  each 
of  the  cases,  and  also  upon  the  amount  ac- 
tually expended  by  the  plaintiff  for  the  trav- 
eling expenses  of  its  New  York  counsel  in 
attending  the  hearing  for  the  allowance  of 
the  alternative  writ  The  defendants  object 
to  the  allowance  of  any  damages  on  the 
ground  that  no  final  order  or  Judgment  was 
ever  made  by  the  court  nor  any  peremptory 
writ  Issued,  and  that  no  tax  was  levied  by 
the  dty  to  apply  on  the  bonds.  It  is  far- 
ther insisted  that  plaintiffs  are  estopped  to 
claim  any  damages  for  the  reason  that  after 
the  Institution  of  these  suits,  and  before  any 
Judgment  of  the  court,  the  plaintiffs  volon- 
tarlly  surrendered  the  bonds  to  the  city  and 
accepted  payment  thereof  without  makln; 
any  daim  for  damages,  and  vrltiioat  ob- 
tajnlng  any  order  or  Judgment  of  this  court. 
The  defendants  rely  nixHi  the  language  ct 
section  723  of  the  Olvll  Code  (Gen.  St  lfi09. 
I  6310),  providing  for  tlie  aUowanoe  of  dam- 
ages In  proceedings  of  this  kind,  which 
reads: 

"If  jndgment  be  given  for  the  plaintllt  he 
shall  recover  the  damages  whidi  he  shall  nave 
Bustained.  to  be  ascertained  by  the  court  or 
jury,  or  by  referees,  as  in  a  dvll  action,  and 
costs;  and  a  peremptory  mandamus  shall  also 
be  granted  to  him  without  delay." 

It  Is  contended  that,  unless  there  has  been 
a  Judgment  directing  the  Issuance  of  a  per- 
emptory writ  of  mandamus,  no  allowance  of 
damages  Is  proper,  that  the  question  of  dam- 
ages in  mandamus  Is  merely  Incidental  and 
must  be  predicated  upon  a  Judgment;  and 
it  is  urged  that  because  the  plaintiffs  are  not 
now  asking  and  have  not  taken  Judgment  for 
the  relief  sought  In  the  original  information, 
the  court  has  no  authority  to  allow  damages. 
In  this  connection  It  Is  nrged  that  it  was  to 
the  financial  advantage  of  the  plalntUTs  to 
surrender  the  bonds  and  to  receive  the  entire 
amount  due  thereon,  rather  than  to  take  an 
order  of  the  conrt  compelling  the  levy  of  a 
tax  to  pay  the  bonds,  for  the  reason  that  the 
levy  necessarily  would  have  been  extended  by 
the  court  over  a  term  of  years,  as  the  court, 
in  making  the  provisional  order,  Indicated  it 
would  do.  It  is  said  that  if  the  defendants 
had  made  no  settlement  with  plaintiffs,  and 
Judgment  had  been  enters  by  the  court  as 
prayed  for,  plaintiffs  would  not  have  receiv- 
ed any  part  of  the  money  until  after  the 
payment  of  the  taxes  of  1013,  and  would 
have  been  compelled  to  accept  the  payment 
of  its  debts  in  installments,  with  interest  at 
only  4  per  cent,  according  to  the  terms  of 
the  bonds;  but  since  they  were  paid  in  full 
September  30,  1913,  sooner  than  they  would 
possibly  have  been  paid  nnder  any  Judgment 
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ti  the  ooort,  they  ought  not  to  be  allowed 
any 

Hie  contention  that  the  coort  la  without 
loOiorlty  to  allow  damagea,  except  where  a 
peremptory  writ  is  Issued  upon  final  judg* 
ment.  Is  answered  by  the  case  of  Nolte  t. 
Teleidioae  Ca,  86  Kan.  T70.  121  Pac.  lilt. 
That  was  a  mandamoa  proceeding  to  compel 
a  tel^dione  company  to  Install  aerrice  in  the 
borne  of  the  plaintiff;  the  company  having 
Kfosed  to  do  so  without  1^1  excuse.  After 
the  application  had  been  filed  and  the  came 
noticed  for  hearing,  the  defendant  company, 
OD  the  day  before  the  matter  was  to  be 
beard,  performed  its  dnty  and  reinstated  the 
tde^ione,  and  continued  thereafter  to  render 
aatlsfac^ry  service.  The  district  court, 
where  the  proceeding  was  instituted,  allowed 
the  plaintiff  damages,  and  on  appeal  to  this 
conrt  the  allowance  was  sustained.  It  was 
hdd  that,  Dnd«  the  provlalon  of  the  statate 
quoted,  there  la  the  same  auttaorlty  to  ascer 
tain  and  render  Judgment  for  the  damages 
sustained  aa  there  la  for  a  mewing  tbe  coats 
icainst  the  defendant  A  stronger  case  for 
the  allowance  of  damages  is  preaented  here 
than  in  the  case  dted,  becauae  there  was  a 
healing  in  thla  court  and  an  order  and  Jndg- 
ment  rendered  before  the  bonds  were  paid. 
TSn  Inatitntlon  of  the  mandamus  proceedings 
was  necessary  to  protect  the  rights  of  the 
^alntlff  because  of  the  failure  <^  the  defend- 
aats  to  perform  th^  idaln  Unty.  The  same 
reason  exists  for  the  allowance  of  damages 
as  if  ttie  action  had  been  resisted  and  a  final 
Judgment  rendered  ordering  a  pereniptory 
writ  Tbe  statate  does  not  In  terms  provide 
tbat  damages  can  be  allowed  only  where  a 
peremptory  wilt  issues.  In  addition  to  pro- 
viding that  the  pip<nMif  shall  recover  his 
damages,  it  provides  tbat  he  ahall  "also"  be 
granted  a  peremptory  writ,  and  without  de- 
lay. It  often  happais  tbat  the  defendant 
compllM  with  the  altematlT«  writ,  and  a 
peremptory  one,  having  no  (rfBce  to  perform. 
Is  not  issued.  It  seems  unreasonable  to  con- 
strue  the  statute  to  mean  that  where  the 
deffendant  has  complied  with  the  alternative 
order,  and  the  ^alntlfl  waives  the  Issuance 
of  the  peremptory  mandamus,  be  waives  the 
right  to  recover  the  damages  sustained.  Be- 
fore any  action  was  brought,  the  dty  offered 
the  plaintiffs  an  extension  of  new  tKinds 
bearing  the  same  rate  of  Interest  as  tbe  de- 
faulted bonds,  which  olBer  plaintiffs  refused. 
Tbelr  subseanent  acceptaiice  of  payment  of 
the  bonds  without  demanding  damages  did 
not  estop  them  from  claiming  damages  in 
these  actions  any  more  than  it  would  estop 
them  from  claiming  their  costs. 

We  think  tbe  application  must  be  allowed, 
and,  as  there  is  no  dispute  with  respect  to 
the  reasonabloiess  of  the  fees  asked  or  the 
amount  the  npenses  incurred,  the  order 
will  be  ^t  damages  are  allowed  In  the 
amounts  agreed  upon  in  the  stipulation.  All 
the  Justices  concur. 


JENKINS      ANCIENT  OBDEK  OF  DNIIV 
BD  WOBKMEIN  OF  KANSAS. 
<No.  1897a) 
(Supreme  Court  of  Kansas.    Nov.  14,  1914.) 

(Bi/Uahut  by  the  Court.) 
L  iHBuaAncB  (U  760,  766*>— FsATnNAL  Irf- 

SUBANCX— SUBPEKSIOn  OF  MKUBU— WaIVIB 

or  OoNTUOT  Paovisiona. 

TToder  the  by-laws  of  ■  fraternal  benefit  or- 
der, the  faflure  of  a  member  to  pay  dues  and 
aasessmenti  at  fixed  times  oiwrates  as  a  aos- 
pensloa  of  tbe  member,  and,  it  he  dies  during 
such  sospension,  bis  beneficiary  is  not  entitled 
to  share  In  the  beneficiary  fund.  Anothw  pro- 
vision is  tbat  a  member  may  be  reinstated  by 
paying  the  delinquent  dues  and  aBsessmenta  and 
upon  an  afflrmative  vote  of  the  local  lodge.  A 
member  of  tbe  order  failed  to  pay  an  assess- 
ment when  it  was  dae,  bat  18  d^s  later  sent  a 
check  which  was  delayed  In  transmission  and 
was  received  by  the  officer  of  the  order  19  days 
after  suspension  and  on  the  same  day  that  tbe 
member  died.  No  action  towards  reinstatement 
was  ever  taken  by  the  lodge.  The  officer  at  once 
returned  the  check.  There  had  been  a  number 
of  prior  defaalts  and  suspensions  of  the  mem- 
ber, and  in  each  case  be  was  reinstated  upon  tbe 
payment  of  the  delinqatfit  dues  and  assessments, 
bat  never  unless  a  majority  of  those  present  at 
a  regular  meetlngpf  tbe  lodge  voted  in  favor  of 
reinstatement.  MM  that,  nnder  the  by-laws 
of  the  order  and  the  terms  of  the  contract  with 
the  monber,  payment  of  does  and  assessments 
and  an  affirmative  vote  of  the  lodge  are  both  es- 
sential to  a  reinstatement,  and  tbat  the  mem- 
ber was  Iwally  suspended  at  the  time  of  his 
death.  BmL  further,  that  the  fact  tbat  tbeie 
had  been  remstatements  after  former  defaults 
of  the  member  did  not  operate  as  a  waiver  of 
tiie  contract  relat&ig  to  defaults  and  suspensions 
nor  relieve  the  member  from  the  last  sospen- 
sion rcisnlrint  from  his  delinqoency. 

[EJd.  Noto^For  other  cases,  see  Insnrano^ 
Cent  Dig.  |{  1805,  1896^  1908, 1907-1916 ;  Dee. 
Dig.  H  750,  7B6.*i 

2.  iNanBAMCE  (i  819*)  —  Fbatbbnai.  Insua- 
ancB— SnsPBKBioR  cw  BIeicbbb— Suitioibh- 
cT  or  BviDXRcn. 

The  evidence  examined  relating  to  the  pay- 
men  tn  of  dues  and  assessments  by  the  memt>^, 
iBclnding  what  is  termed  an  advance  payment, 
and  it  is  held  that  he  was  in  defanlt  and  under 
suspension  at  the  time  of  bis  death. 

[ESd.  Note.— For  other  cases,  see  Insnrance, 
Gent  Dig.  ii  2006,  2007 ;  Dec.  Dig.  1  819.*] 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Llllle  Jenkins  against  the  An- 
cient Order  of  United  Workmen  of  TTanms. 
From  Judgment  for  plaintiff,  defendant  ap* 
peals.  Reversed  and  remanded  with  diree- 
tlons  to  enter  judgment  for  defendant 

Edgar  Burnett,  of  Washington,  Kan.,  for 
appellant  A.  S.  Wilson  and  Wm.  F.  Sapp, 
both  of  Galena,  and  J.  W.  McAntlre,  of  Jop- 
lln.  Mo.,  for  appellee. 

JOHNSTON,  a  J.  [1]  This  was  an  action 
by  the  appellee,  Lillie  Jenkins,  to  recover 
(2,000  and  Interest  on  a  beneficiary  certifi- 
cate issued  on  tbe  life  of  her  husband,  Wil- 
liam F.  Jenkins,  by  the  appellant,  tbe  An- 
cient Order  of  United  Workmen  of  Kansas. 
Jenkins,  it  appears,  became  a  member  of 
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subordinate  lodge  No.  9,  located  at  GaleDa, 
In  February,  1891*.  It  appears  that  he  had 
paid  all  assessments  made  by  the  lodge 
against  him  and  was  In  good  standing  In 
January,  1911.  He  had  been  in  arrears  a 
number  of  times,  but  each  time  had  been 
regularly  reinstated  in  the  order  upon  pay- 
ment of  the  delinqueut  dues  and  assessments. 
He  oecame  delinquent  for  the  June,  1911,  as- 
sessment, and,  although  no  record  was  made 
of  the  action,  the  evidence  shows  that  he  was 
reinstated  as  he  had  been  before.  He  again 
became  in  arrears  for  the  July  assessment  as 
well  as  qnartorly  dues,  and  on  August  2, 
1911,  was  notified  by  the  financier  of  the 
lodge  by  a  letter  reading  as  follows: 

"You  are  in  arrears  for  assessment  number 
seven  amounting  to  $2.00  and  dues  amounting 
to  $1.00.  Under  the  by-laws  of  the  lodge  you 
were  suspended  on  Juo'  23.  Please  Bend  us 
money  order  for  this  amount  that  yon  may  be 
reinstated  by  next  Tuesday  night" 

This  notice  was  signed  by  Traman  T.  Bnrr, 
who  had  bem  recently  elected  flnancler  of  the 
lodge,  and  the  envelope  CTOtainlng  the  notice 
bore  Uie  name  of  the  preceding  flnandn  ot 
the  lodge,  W.  T.  Znman.  Jenkins  Issued  bis 
check,  dated  August  4,  1911,  for  $2  In  favor 
at  W.  T.  Inman  to  pay  the  ddinquent  as- 
sessment This  was  mailed  to  Inman  from 
RockvUle,  Ma,  <m  August  10,  1911,  at  7 
o'clock  p.  m.,  and  was  received  by  him  be- 
tween 8  and  9  o'dock  on  the  momlx^  of 
August  16,  1911.  Burr  was  called  by  tele- 
phone on  ttiat  day  and  told  of  the  receipt  of 
the  dieck,  and  he  promised  to  call  and  get 
it  later.  About  S  o'clock  In  the  kftranoon  of 
August  Id,  1911,  Jenkins  was  injured  by  the 
falling  of  a  steam  shovel  upon  him  and  died 
from  his  Injuries  about  6:30  o'clock  the  same 
afternoon.  The  next  morning  Inman  read  a 
notice  of  the  accident  in  the  VKpera  and  took 
to  Burr's  (fflce  tlte  cbec^  of  Jenkins,  for 
which  Burr  had  failed  to  call,  and  told  him 
at  that  time  of  Jenkins'  death.  Bnrr  kept 
the  check  until  August  22,  1911,  and  then  re- 
turned It  to  appellee  with  a  letter  stating  that 
her  husband  was  in  default  in  the  payment 
of  assessments  and  dues  and  was  under  sus- 
penslou  at  the  time  of  his  death,  and  there- 
fore payment  of  the  benefit  was  refused. 
She  Instituted  this  action,  contending  that 
Jenkins  was  not  in  default  when  he  died  and 
that  the  order  was  estoived  to  dalm  that 
he  was  not  then  In  good  standing.  After  the 
introduction  of  her  evidence,  a  demurrer 
thereto  was  overruled,  and,  the  order  stand- 
ing upon  its  demurrer  to  the  evidence,  the 
court  gave  Judgment  for  the  plaintUf.  The 
order  appeals  and  insists  that  appellee's  tes- 
timony showed  that  her  husband  bad  been 
suspended  for  nonpayment  of  dues  and  as- 
sessments some  time  before  bis  death,  that 
the  suspension  was  never  set  aside,  and  that 
there  bad  been  no  waiver  of  bis  nonperform- 
ance of  the  condlUons  of  the  contract 

Under  the  laws  of  the  order,  the  failure 
•to  pay  assessments  <m  or  before  the  28tb 
day  of  eodh  month  operates  as  a  suspensUm 


of  the  delinquent  member,  and  tide  failure 
to  pay  dues  on  or  before  the  28th  day  of 
January,  April,  July,  and  October  of  each 
year  likewise  operates  as  a  suspension  of  the 
member.  It  Is  provided  tfaat  one  who  baa 
been  suspended  for  nonpayment  of  dues  and 
assessments  can  only  be  reinstated  by  an 
nfBrmatlve  vote  of  the  lodge.  It  appears 
that  the  check  of  $2,  which  was  intended  as 
a  payment  of  the  July  assessment,  was  not 
mailed  by  Jenkins  until  August  lOtb,  and 
the  suspension  bad  then  been  in  effect  against 
him  for  about  two  weeks.  For  some  reason 
the  letter  inclosing  the  check  did  not  reach 
the  financier  at  Galena  until  August  16tb,  the 
day  on  which  Jenkins  died,  which  was  19 
days  after  Jenkins  was  In  default  and  his 
suspension  had  become  effective.  Even  if  the 
check  had  reached  the  flnancler  a  week 
earlier,  it  would  not  have  operated  as  a 
rdnstatement  Payment  of  dues  and  assess- 
ments ts  not  wafUdeat  to  set  aside  a  forfei- 
ture or  effect  a  reinstatement  of  a  suspended 
member.  Under  the  laws  of  the  order  and 
the  provisions  of  the  contract,  there  cannot 
be  a  reinstatement  unless  a  majority  of  those 
present  at  a  r^lar  meeting  of  the  lodge  vote 
in  favor  of  reinstatii^  the  suspended  mem- 
ber. Both  payment  and  a  favoring  vote  are 
essential  to  restoration.  Liberal  provlsioiis 
are  made  for  restoring  a  suspended  member, 
but  the  by-laws  explicitly  provide  that  the 
certificate  shall  be  vtdd  so  long  as  tbe  sus- 
pension exists  and  until  the  suspended  mem- 
ber has  been  reinstated  by  an  afflnnatlve  vote 
In  compliance  with  the  laws  of  the  order. 
Th^  also  provide  that  if  a  former  member 
dies  while  under  snsiwnslmi  all  z^bts  of 
membership  are  forfeited  and  bis  benefid- 
arles  are  not  entitled  to  share  in  tbe  benefi- 
dary  fund.  While  the  dieck  Issued  by  Jen- 
kins was  forwarded  before  his  death  and  le- 
oeived  on  tbe  day  of  bis  death,  Hieie  was  no 
meeting  of  tbe  lodge  on  that  day  and,  of 
course,  no  reinstatement  It  is  said  that  in 
the  ordinary  course  of  maH  the  letter  cf  Jen- 
kins should  have  reached  tbe  lodge  on  the 
12th  of  August,  and  that  if  it  had  the  lodge 
would,  without  doubt  have  reinstated  blm  at 
tbe  meeting  on  August  15th,  the  day  prior  to 
Jenkins'  death.  Even  if  payment  bad  been 
tendered  prior  to  a  regular  meeting  of  tbe 
lodge,  the  members  were  at  liberty  to  Tote 
for  or  against  reinstatement  as  fliey  might 
choose,  and  the  testimony  Is  that  some  appli- 
cations for  reinstatement  bad  been  rejected. 
Since  Jenkins  was  in  good  health  and  had 
beai  reinstated  previously  <m  application,  it 
Is  quite  probable  that  favorable  action  would 
have  been  taken  by  the  lodge;  but  the  regret- 
table tact  la  tbat  It  was  not  received  before 
that  meeting  was  held  and  that  he  stood  sus- 
pended at  ttie  time  of  his  death. 

Sometiilng  Is  made  of  the  fact  that  ha  bad 
been  frequently  suspended  after  be  became  a 
member  and  that  so  tor  as  an>eared  he  bad 
always  been  reinstated  by  tbe  lodge  upon  the 
payment  of  tbe  delln<tiMMt  dues  and  ihtjts 
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ments.  The  fact  tbat  reinstatement  was  nev- 
er refused  does  not,  of  itself,  amount  to  a 
waiver  of  the  terms  of  the  contract,  since 
each  reinstatement  was  accomplished  by  an 
affirmatlTe  vote  of  the  lodge  Just  as  the  by- 
lanrs  of  the  order  provided.  If  the  member 
gave  any  heed  to  the  action  taken,  be  was 
admonished  that  an  affirmative  vote  was  nec- 
essary to  reinstatement  Nothing  tn  the  ac- 
tion taken  would  lead  a  reasonable  man  to 
believe  that  the  requirements  of  the  contract 
and  by-laws  relating  to  prompt  payments  of 
dues  and  assessments  In  the  future  had  been 
waived.  In  a  similar  case  it  was  contended 
that  the  receipt  of  assessments  past  due  fol- 
lowed by  reinstatements  operated  as  a  waiver 
of  compliance  with  the  terms  of  the  contract 
in  that  respect;  but  there,  as  here,  the  de- 
Unquoit  member  had  been  reinstated  as  tha 
by-laws  of  the  order  prescribed.  It  was  said 
tbat: 

"During  the  time  of  his  membership  in  Bald 
aaoclatioil— fbor  years— a  lai^e  number  of  other 
oembers  of  the  Mboidlnate  lodge  of  which  he 
m  a  member  were  saspended,  in  accordance 
with  the  by-laws,  for  nonpayment  of  sssesa- 
mentB  made  against  them.  Held,  that  the  cus- 
tom and  habit  of  such  sobordinate  lodge  In  re- 
storing and  reinstating  such  easpended  mem- 
ben,  the  relnstatemenfai  being  made  under  and 
puisuant  to  its  by-laws,  did  not  constitute  a 
wairer  of  the  prompt  payment  of  future  assess- 
ments, nor  establish  a  right  of  restoration  to 
membership."  Elder  v.  Grand  Lodge  A.  O.  V, 
79  Minn.  468,  syL  par.  2,  82  N.  W.  087. 

In  Haai»t  v.  Phoenlr  Life  Ins.  Co.,  110  Ga. 
146,  36  8.  E.  S42,  It  was  held  that: 

"A  policy  of  life  insurance  expressly  stipulat- 
ing that  it  'shall  cease  and  determine'  if  any 
'pmniom  be  not  paid  when  doe'  is  not,  in  case 
of  CaQure  to  pay  a  particular  premium  at  the 
proper  time,  kept  in  force  merely  because  the 
insnranee  company  bad,  in  the  city  of  the  resi- 
dence of  the  insarcd,  a  hatdt  or  custom  of  re- 
ceifing  overdae  praniwns  from  odier  poUcy 
holders."  (SyL) 

Other  antiiorltleB  supporting  the  same  view 
are  Basley  t.  Valley  Mutual  L.  Ass'n,  01  Va. 

21  8.  B.  236;  Aloe  r.  Grand  Lodge  A. 
0.  C.  W.,  103  Iowa,  648,  72  N.  W.  770;  GiDSS- 
man  v.  Hassachnsetts  Boieflt  AssX  143 
Uasa  435,  0  N.  E.  758. 

Reference  is  made  to  United  Workmen  v. 
Smith.  76  Kan.  009,  92  Pac  710,  as  snstaln- 
Ing  the  dalffl  that  there  was  a  waiver  of  the 
forfeitore  and  suapensioiL  Tbat  case  had 
a  number  of  featnree  which  are  absent  in 
thia  One  of  the  principal  ones  was  the  col- 
lection of  an  assessment  on  wbl(4i  the  mem- 
ber was  not  In  detealt  with  one  whlcta  was 
overdue  and  the  retention  of  the  money  fbr 
months  and  antU  after  the  aoti<m  to  recover 
on  die  certUcate  had  been  brought  It  was 
held  that,  by  collectlnK  and  retaining  later 
assessments  on  which  the  member  was  dot 
delinquent  after  a  default  had  been  made 
in  an  earlier  one,  it  tended  to  show  a  waiv- 
er of  the  former  deUnqueocy.  Tlie  letter  call- 
ing attentloQ  to  the  default  in  tbat  case  en- 
wuraged  die  member  to  believe  that  payment 
irauld  be  treated  as  a  reinstatement  without 
action  va  the  part  of  tlie  lodge,  while  In  this 
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case  the  notice  carried  the  idea  that  action 
must  be  taken  by  the  lodge  at  the  next  meet- 
ing in  order  to  effect  a  reinstatement  The 
case  of  United  Workmen  v.  Crandall,  80 
Kan.  332,  102  Pac  843,  strongly  supports  thi 
view  that  there  was  no  waiver  of  the  forfei' 
tore  and  suspension  resultlDg  from  the  de- 
fault There  the  dues  and  assessments  for 
the  month  of  January  were  remitted  by  the 
member  on  February  5th  and  received  by 
the  financier  on  February  9th,  and  the  de- 
linquent member  did  not  die  until  February 
lltb.  The  first  regular  meeting  of  the  lodge 
after  the  receipt  of  the  money  remitted  by 
the  member  was  on  February  18th,  two  days 
after  the  delinquent  member  had  died.  It 
was  held  that  an  affirmative  vote  of  the  lodge 
was  necessary  to  a  reinstatement  of  the  mem- 
ber, and  that  as  he  was  not  reinstated  prior 
to  his  death,  his  beneficiaries  lost  all  right 
to  participate  In  the  benefldary  fund,  and 
that  imder  the  drcnmstances  of  the  case 
there  was  no  waiver  of  the  forfeiture.  See, 
also,  Butler  v.  Grand  Lodge  A.  O.  U.  W.,  146 
Oal.  172,  79  Pac.  861 ;  Bacon  on  Benefit  So- 
cieties and  Life  Insurance  ^d  Ed.)  S  385. 

[2]  There  is  another  contention  that  If 
Jenkins  had  been  given  all  the  credits  to 
which  he  was  entitled  it  would  have  been 
found  that  he  was  not  in  default  at  the  time 
of  his  death.  It  Is  said,  and  It  may  be  con- 
ceded, that  he  was  In  the  clear  on  January 
16,  1911,  and  tbat  as  a  monthly  assessment 
was  (2  he  was  chargeable  with  $14  for  as- 
sessments for  the  seven  months  prior  to  bis 
death,  and  in  addition  to  this  dues  at  $1 
per  quarter  or  $3,  making  a  total  of  $17.  It 
Is  said  that  he  was  entitled  to  a  credit  of 
an  advance  payment  made  when  he  became 
a  member  of  $1.30,  and  also  that  after  Janu- 
ary 16,  1911,  and  prior  to  July  28,  1911,  he 
had  paid  $16,  making  his  total  credits  $17.- 
30,  thus  leaving  a  balance  In  his  favor  of  30 
cents.  The  proof  shows,  however,  that  sub- 
sequent to  January  16tb  and  prior  to  July 
28th  the  amount  paid  by  blm  for  assess- 
ments was  $14  Instead  of  $16.  It  appears 
tbat  one  check  of  $2,  which  was  received  by 
the  financier  and  for  which  a  receipt  was 
Issued,  proved,  upon  examination,  to  be  that 
of  another  party,  and. tbat  it  was  returned 
to  Jenkins.  Later,  the  amount  due  on  this 
assessment  was  Included  In  another  check 
which  was  Introduced  in  evidence.  So,  if 
it  be  assumed  that  there  was  an  advance  pay- 
ment of  $1.80,  Jenkins  was  still  in  default 
on  July  2Sth.  The  testimony  shows  that 
when  he  became  a  member  he  paid  the  sum 
of  $2.80.  He  was  <d>argeable  with  an  initla- 
tlou  fee  of  $1  and  with  a  fee  of  60  cents  for 
the  beneficiary  certificate  issued  to  him. 
This  left  $1.30  unaccounted  for,  so  far  as 
the  testimony  shows,  unless  It  should  be  re- 
garded as  a  payment  of  an  assessment  for 
the  first  month.  The  testimony  is  that  Jen- 
kins did  not  pay  a  February  assessment  and 
that  would  more  than  absorb  what  la  called 
the  excess  payment. 
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Prior  to  the  death  of  Jentclns  all  parties 
proceeded  on  the  theory  that  od  July  28, 
1911,  there  was  due  on  his  certiQcate  $2  for 
an  assessment  and  $1  for  dues,  and  this  was 
probably  the  true  state  of  the  account  at  the 
time  of  his  death.  In  no  view  of  the  tes- 
timony can  It  be  said  that  he  was  not  In 
default  on  July  28,  1911,  and  neither  can  It 
be  held  that  the  forfeiture  resulting  from  the 
default  was  set  aside  or  waived  by  any  ac- 
tion of  the  order  taken  prior  to  his  death. 

The  judgment  will  therefore  be  reversed 
and  the  cause  remanded  with  directions  to 
enter  Judgment  for  the  appelant  AU  the 
Justices  concurring. 


SSdTH  at  aL  V.  HANSON.   (Na  1886&) 
(Supreme  Court  of  Kansas.    Nor.  1^  1914^ 

(Bvllabut  J>v  the  Court.) 

1.  EviDBMCS  (I  441*)— PABOi^WBirrair  Oon- 
TBAC7T  or  SALX— COKT>MPORA.irX0Ua  Orai. 
CONTIUOT. 

The  evidence  held  to  Justify  the  admission 
of  testimony  as  to  a  contemporaneous  oral  agree- 
ment fixing  the  time  when  the  weights  of  cer- 
tain stacks  of  hay,  sold  under  a  written  eon- 
tract,  were  to  be  determined. 

[Eii.  Note.— For  other  cases,  see  Evidokce, 
Cent  Dig.  J8  1719,  1723-1763,  1765-1845, 
2030-2047;  Dec.  Dig.  {  441.*] 

2.  Afpbai.  and  Ekbob  (S  1004*>— AMOUlfT  or 
Bbcovebt— Bbvsbsaii 

A  verdict  set  aside  on  the  ground  that,  if 
the  plaintiff  was  entitled  to  recover  at  all.  the 
imount  was  to  be  fixed  by  a  definite  rule,  which 
was  not  applied. 

[Ed.  Note.r-FoT  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  8944-«347;  Dee.  Dig.  S 
1004>] 

Appeal  from  District  Court,  Cloud  County. 

Action  by  S.  S.  Smith  and  others,  partners, 
etc.,  against  Bobert  Hanson.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Beversed. 

Pnlsifer  ft  Hunt,  of  Concordia,  for  appel- 
lant S.  N.  Hawkes,  of  Stockton,  and  Sturges 
&  Sturges,  of  Concordia,  for  appdlees. 

MASON,  J.  [1]  On  September  12,  1910, 
Robert  Hanson  sold  to  Smith  Bros.  &  Cooper 
a  quantity  of  hay  In  the  stack  at  $8  a  ton, 
$1,000  down,  and  the  balance  to  be  payable 
on  or  before  October  1st.  The  terms  of  the 
sale  were  fixed  by  a  written  contract  contain- 
ing this  provision  for  determining  the  weight: 

"All  hay  sold  shall  be  measured  in  the  stack, 
but  second  parties  (the  buyers)  shall  have  the 
option,  after  the  hay  has  been  measured,  of 
computing  the  number  of  tons  of  bay  in  said 
stacks,  in  the  following  manner :  The  parties 
hereto  shall  select  not  more  than  four  stacks 
of  hay,  which  shall  be  weighed,  and  the  number 
of  tons  of  bay,  as  compared  with  Uie  number 
of  cubic  feet  in  said  stacks,  shall  be  the  role 
for  ascertaining  the  number  of  tons  of  hay  in 
the  remaining  stacks,  which  are  to  l>e  measured 
onty.  Said  nay  shall  be  measured  not  later 
than  September  20,  1910." 

The  hay  was  measured  September  26th, 
and  on  the  basis  of  the  measurement  a 
computation  was  made  showing  952,%  tons. 


.  estimating  400  cubic  feet  to  the  ton.  A  few 
days  later  the  buyers  paid  the  seller  50,622. 
which  would  be  the  balance  due  on  that  basis. 
Afterwards  the  buyers  selected  two  stacks, 
which  were  weighed  from  November  29tli  to 
December  2d,  and,  upon  the  basis  thus  afford- 
ed, computed  the  total  weight  to  be  509  tons, 
or  863%  tons  less  than  the  amount  for  which 
they  bad  paid.  They  thereupon  sued  the 
seller  for  $2330,  the  amount  they  alleged 
they  had  overpaid.  ITiey  recovered  a  judg- 
ment for  half  that  amount,  and  the  defend- 
ant ai^als. 

The  defendant  maintains  that,  by  a  fitir  In- 
terpretation of  the  written  contract,  tbe 
plalntlflb*  option  to  have  a  part  of  the  hay 
weighed,  and  to  have  the  correction  thus  as- 
certained applied  to  the  whole  of  It,  was  to 
be  exercised,  If  at  all,  on  or  before  October 
1st  (Inasmuch  as  the  balance  of  the  purchase 
price  was  due  at  that  time,  and  no  provision 
was  made  for  a  readjustment  after  pay- 
ment), and  that,  as  nothing  was  done  In  the 
matter  until  after  that  time,  the  right  to  in- 
sist upon  having  any  stacks  weighed  was 
lost,  and  the  original  computation,  based  up- 
on the  measurement,  became  conclusive  be- 
tween the  parties.  There  was  evidence  that 
the  hay  was  purchased  to  be  fed  to  sheep 
which  were  to  be  bought  by  the  plaintiffs 
later,  and  were  bought  about  November  Ist 
The  Jury  found,  upon  sufiiclent  evidence,  that 
there  was  an  oral  agreement  that  the  hay 
was  to  be  weighed  when  [>ens  were  com- 
pleted and  before  any  great  amount  of  hay 
was  fed,  and  that  it  was  weighed  about  No- 
vember 10th.  There  was  also  evidence  that 
the  weighing  of  the  hay  occupied  five  days, 
and  could  not  have  been  accomplished  In  less 
time.  We  think,  under  these  circumstances, 
It  was  competent  to  show  the  oral  agreement 
as  to  the  time  the  weighing  was  to  be  done. 

[Z]  The  verdict  rendered,  upon  which  the 
Judgment  was  based,  was  for  exactly  half 
of  the  amount  claimed.  The  defendant  in- 
sists that  this  was  necessarily  a  compromise 
verdict  wholly  without  support  In  the  evi- 
dence ;  that,  if  the  weigbte  of  the  bay  con- 
trol, the  plaintiff  was  entitled  to  the  full 
amount  claimed,  otherwise  to  nothing  at  all ; 
and  that.  In  either  event,  the  verdict  must  be 
set  aside,  under  the  authority  of  Hart  v. 
Gerreteon  Ca,  91  Kan.  569,  13S  Pac.  696, 
and  cases  there  cited.  This  contention  ap- 
pears to  be  well  founded.  There  was  evi- 
dence, based  upon  the  estimated  quantity  of 
hay,  that  would  be  consumed  by  a  stated 
number  of  sheep  within  a  given  time,  upon 
which  an  ^tlmate  might  perhaps  have  been 
made  corresponding  to  the  verdict.  But  we 
regard  the  contract  as  fixing  the  manner  in 
which  the  weight  of  the  hay  should  be  de- 
termined. If  the  weight  was  determined  by 
ascertaining  the  number  of  tons  In  two  of  the 
stacks,  and  applying  the  proportionate  cor- 
rection to  the  whole,  that  result  would  gov- 
ern.  If,  through  the  fault  of  the  plaintiff,  no 
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Stacks  were  weighed,  then  tbe  original  estl- 
mate.  based  on  the  measuremait,  would  gov- 
an.  It,  throngb  no  fault  of  the  plaintiff, 
tbe  weighing  of  the  Bample  stacks  was  pre- 
Teoted,  it  might  be  permlsglble  to  resort  to 
some  other  method  of  determining  the  actual 
wdght  The  defendant  maintains  that 
tbroQgh  some  mistake  tbe  measarements  ap- 
plied to  the  two  stacks  which  were  weighed 
were  not  those  d  these  two  stacks,  and  the 
Jury  may  have  so  foond.  But  In  that  case 
DO  reason  is  apparent  why  tbe  correct  meas< 
nremeDt  should  not  have  been  applied  and 
die  weight  determined  In  that  manner.  Tbe 
Jury  could  determine  which  stacks  were 
actually  w^bed,  and.  whichever  they  were, 
It  woald  seem  there  should  be  no  difficulty  In 
ascertaining  their  measurement  Upon  these 
grounds  the  judgment  Is  reversed,  and  a 
Dew  trial  ordered.  This  view  of  the  case  will 
doubtless  suggest  a  more  liberal  rule  In  the 
examination  of  a  witness  as  to  tbe  locati<m 
of  tbe  stacks,  and  reqalre  a  modification  of 
ttw  instructions  given. 

Several  minor  Issues  were  tried  and  de- 
termined, and  there  is  no  occasion  for  setting 
iBlde  the  verdict  as  to  them.  All  the  Justices 
coDcnr. 


ROSS  et  aL  v.  COX.   (No.  19027.) 
(Sopratie  Gourt  of  Kansas.   Nov.  14,  1914J 

(Hvllahut  iy  the  Court) 
Afpul  Ajrn  Ebbob  ^  1009*>— Specific  Pbb- 

FOBHANCE  (8  120*)— EXCLUSION  OP  EviDENCll 

— JuDoifERT  Supported  bt  Evidence. 
Tht  evidence  held  to  Bupport  a  judgment 
for  the  specific  performance  of  a  contract  for  the 
exchange  of  real  estate,  and  tbe  exclusion  of 
nidence  held  not  to  have  been  material  error. 

[Bd.  ^ote.— For  other  casra,  see  Appeal  and 
Error,  Cent  Dhc.  Sf  8970-3978;  Dec.  Dig.  I 
1009;*  Specific  Performance,  Cent  Dig.  H 
386;  Dec.  Die  I  m*] 

Appeal  from  District  Court,  CJomanche 

Connty. 

Action  by  O.  B.  Ross  and  others  against 
Uajii  V.  Ooz.  Fnnn  Jndgmoit  f 01^  plalntlflh, 
deteadant  a^ieftls.  Affirmed. 

EUJah  H.  Hnrd  and  C.  B.  Baker,  both  of 
Coldwater.  for  aitpellant.  Jay  T.  Botts,  of 
Coldwater,  for  appellees. 

MASON,  J.  C.B.  and  GaUB.  Boas  brought 
action  against  Uoyd  F.  Cox  asking  the  spe* 
dflc  performance  of  a  contract  for  the  ex- 
change of  real  estate.  Cox  defended  on  the 
POQod  tbat  he  had  been  defrauded  into  mak- 
ing the  agreement  by  misrepresentations  as 
to  tbe  value  and  quality  of  tbe  land  be  was 
to  receive^  Judgment  was  rendered  for  the 
plaintiffs,  and  the  defendant  appeals. 

No  special  findings  were  made.  Conflicting 
oral  testimony  was  given,  some  of  which 
tended  to  support  tbe  judgment  The  trial 
judge  in  announcing  his  decision  said  tbat 
MMne  puffing  la  permitted  in  attempting  to 
sell  property.    This  is  sound  law  (19  Oyc. 


399),  and  does  not  amount  to  a  finding  that 
tbe  defendant's  version  of  tbe  transaction 
was  correct,  or  that  the  plaintiff  had  D>ade 
tbe  false  representations  complained  of.  The 
defendant  Invokes  tbe  rule  that  "fraud,  to 
defeat  a  specific  performance,  need  not  be 
proved  with  a  degree  of  certainty  necessary 
to  authorize  a  decree  of  rescission,  or  d^eat 
a  recovery  at  law."  There  having  been  some 
substantial  evidence  to  support  tbe  plaintiffs' 
claim,  tbe  question  whether  Its  persuasive 
force  measured  up  to  a  particular  standard 
was  one  upon  which  the  decision  of  tbe  trial 
court  is  finaL  Wooddell  r.  Allbrecht,  80  Kan. 
786,  104  Pac.  659. 

The  defendant  maintained  that  tbe  plaln- 
tlff  C.  B.  Ross  bad  told  him  the  land  in  con- 
troversy— an  S)-acre  tract — was  worth  $2,- 
500,  and  tbat  tn  It  was  included  70  acres  of 
farm  land,  whereas  It  was  not  worth  over 
11,000,  and  iras  not  adapted  to  farming.  He 
offered  to  prove  tbat  the  plaintiff  some  dx 
months  before  bad  told  anotlier  person  ttiat 
tbe  land  was  worth  $2,000,  and  included  70 
acres  of  good  tillable  land ;  that  three  or  four 
montha  after  this  the  plalntUC  had  told  him 
be  had  paid  $600  for  the  land  and  that  a 
banker  frieDd  helped  hint  to  geta  loan  of  $800 
on  It  The  offlisr  was  rejected,  and  comidaint 
Is  made  CNt  the  ruling.  The  rejection  of  this 
evidence  cannot  be  regarded  as  material  er- 
ror, upon  any  view  of  its  admissibility.  Tbe 
value  of  the  land  was  largely  a  matter  of 
opinion.  Blse  v.  Freeman,  72  Kan.  666,  83. 
Pac.  409  ;  20  Cyc  51;  14  A.  &.B.  BncycL  of 
It.  41.  Tbe  decision  of  Hie  court  was  based 
chiefly  on  a  belief  that  the  defendant  became 
displeased  with  his  bargain  and  sought  ex- 
cuses to  evade  it  And  no  proof  was  offered 
on  the  motion  for  a  new  trial  that  the  wit- 
ness would  have  testified  in  accordance  with 
the  offer,  In  accordance  with  aectttm  807  of 
tbe  Code  of  CiTll  Procedure  (Gen.  St  1909,  | 
S901). 

The  judgment  la  affirmed.  All  tbe  Justices 

concnrrini^ 


ATCHISON.  T.  &  a  F.  BT.  CO.  v.  BOABD 
OF  COM'RS  or  MARION  OOUN- 
T;  et  al.  (No.  1S912.) 
(Supreme  Court  of  Kansas.    Nov.  14,  1914.) 

(SyUabiu  by  the  Court.) 

Taxation  (|  300*)— Bate  or  Iavt— Oounties. 

Under  section  4  of  chapter  240,  Laws  o£ 
1009,  relating  to  assessment  and  taxation,  when 
the  assessed  v^ne  of  the  property  of  a  given 
connty  was  $89,990,691,  the  rate  of  levy  was 
1.22  mills. 

[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent  Dig.  S  498;  Dea  Dig.  g  305.*] 

Appeal  from  District  Court,  Marlon  County. 

Action  by  tbe  Atchison,  Topeka  &  Santa 
Ffi  Railway  Company  against  tbe  Board  of 
County  Commissioners  of  the  County  of  Mar* 
Ion,  Kan.,  and  another.  From  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 
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W.  B.  Smltb,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka.  for  appellant  Jno.  8.  Daw- 
son. Atty.  Gen.,  S.  N.  Bawkes,  Aavt  Atty. 
Gen.,  and  B.  WllUams,  of  Hazlon,  for  ap- 
pellees. 

WEST,  J.  This  was  an  action  to  recover 
$111  taxes  paid  by  the  plaintiff  laltway  com- 
pany under  protest  in  1911.  From  an  ad- 
verse Judgment  the  company  appeals.  Tbe 
sole  question  presented  is  the  meaning  of 
section  4  of  chapter  245  of  the  Laws  of  1900, 
relating  to  the  limit  of  the.  levy.  Hie  as- 
sessed valuation  of  the  property  In  Marlon 
county  was  $39,990,591.  The  section  in  ques- 
tion provides  that,  in  any  county  havlns  an 
assessed  valuation  in  excess  of  -  thirty-one 
million  dollars  up  to  and  Indnding  tmtj 
million  dollars — 

"the  maximom  levy  shall  be  determined  by  re- 
ducing the  levy  of  one  and  foity-ilx  buodredthi 

mills  allowed  upon  a  valuation  of  thirty-one 
million  dollars,  three  hundredths  of  one  mill  for 
eadi  one  million  dtdlara  in  excess  ct  tblvts-ona 
mllUkm  dollars,  and  any  rate  of  levy  so  deter- 
mined shall  be  the  maxlmnm  rate  of  levy  for 
all  assessed  valuations  which  are  fractions  of 
the  next  bl|^er  one  miUIon  dollars  of  valua- 
tion." 

Similar  provlslona  are  fonnd  In  other  se<N 
tlons  of  the  act,  and  it  la  apparent  that  for 
each  ndlllon  dollars,  exceeding  thirty-one, 
there  must  be  deducted,  from  one  and  forty- 
six  hundredths  mills,  three  hundredths  of  a 
mill,  and  that  by  this  calcolatlon  the  maxi- 
mum rate  of  levy  most  be  determined.  There 
Is  no  question  that  the  number  of  full  mil- 
lions In  excess  of  thirty-one  la  eight,  so  that 
from  the  one  and  ft>r^-stx  bnndredtbs  there 
must  be  deducted  twenty-four  hundredths, 
leaving  one  and  twenty-two  hundredths.  The 
only  real  p<^t  <^  dispute  Is  as  to  the 
rate  tot  the  fraction  of  the  additional  mil- 
lion wbidi  the  company  claims  should  be 
treated  as  a  full  million  and  three  one- 
hundredths  of  a  mill  levy  be  deducted  on 
account  tb^eof;  but  the  conelnding  sentence 
of  the  section  prevents  this;  for  It  expressly 
requires  tbat  ttie  rate  of  levy  so  determin- 
ed as  already  set  forth  "shall  be  the  maxl- 
mnm rate  of  levy  for  all  assessed  valuations 
which  are  fractions  at  the  next  higher  one 
million  dollars  of  valuation.**  Section  2 
piOTldes  that  In  case  of  an  assessed  valua- 
tion of  ten  million  didlaxs  or  less  the  levy 
shall  not  exceed  two  and  one-half  mlllB  on 
the  dollar  ot  sncta  valuation;  section  3,  that 
In  case  the  valuaUon  is  more  than  ten  mil- 
lion, and  not  more  than  eleven  million  dol- 
lars, the  levy  aball  not  exceed  two  and  one- 
fourth  mills  on  the  dollar  of  such  valuation, 
but,  further,  that  when  the  assessed  valua- 
tion is  more  Uian  eleven  mUU(m  dollars  up 
to  and  indudlng  thirty  million  dollars,  the 
mexlmum  levy  shall  be  determined  by  a  cer- 
tain reduction  "for  each  one  million  dollars 
in  excess  of  eleven  million  dollars."  A  simi- 
lar provision  is  fttund  In  sections  4,  5,  6,  7, 


8,  9,  and  10.  thus  making  It  l^aln  Uiat  tlw 
reduction  in  each  case  la  to  be  for  each  mil- 
lion dollars  In  excess  of  0w  ^ven  amoniU. 
and  not  for  each  million  and  fraction  tbere- 
of ;  and  In  eadi  case  It  Is  also  plain  that  the 
levy  fixed  and  determined  la  to  andy  to  tbe 
fraction  of  the  next  higher  mllllmi  dollars 
of  valuation. 

This  is  in  accord  with  the  action  taken  by 
the  taxing  officer  and  tbat  of  tbe  judgment 
of  the  court  b^w,  which  is  affirmed. 


STATE  T.  MOONBT.    (N&  19142.) 
(Supreme  Court  of  Kansas.  Nov,  14»  1814.) 

(fiyUshM  by  tk*  Oourt) 

1.  iKDicnnnr  and  IzrroBiUTioif  (8  125*)  — 

DUFUCITT— BUBGLABT    AND  ItABCKNT. 

Under  section  72  of  the  Crimes  Act  (Geo. 
Stat  1909.  I  2660),  burglary  and  larceny  may 
be  diaiged  in  one  count,  uid  an  infoimation 
thus  drawn  is  not  subject  to  motion  to  qnash 
or  to  require  separate  counts. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  11  S34-4O0:  Dec 
Dig.  I  12B.*] 

2.  Chdhnal  Law  (H  898,  419,  420*)— Doon- 

HENTABT  EVIDENCE— A  DM  JSSIBXLXTT—HSAB- 
BAT— SECONDABT  EVIDENCE. 

In  the  trial  of  the  defendant  charged  with 
burglary  and  larceny  hi  a  frei^t  car,  the  state 
Introduced  in  evidence  a  seal  record  made  and 
kept  in  the  usual  way  by  the  railroad  company 
to  show  that  the  car  was  sealed;  the  employ< 
who  had  made  the  entry  in  such  record  not  be- 
ing present  at  the  trial.  BelA  that  an  objection 
on  tbe  ground  that  such  record  was  hearsay  and 
secondary  and  therefore  incompetent  was  prop- 
erly overruled. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  879-8S6,  973-983;  Dec. 
Dig.  8$  398.  419.  420.*] 

8.  CBDfiNAL  Law  ^  20*>— Skpabatx  OrncNS- 
■a— I  NsnraonoNs. 

There  is  no  offense  known  to  our  stetntei 
consisting  of  both  burglary  and  larceny,  but 
each  is  a  separate  offense,  although  both  be 
committed  at  the  same  time  and  place.  Hence 
an  Instruction  that  tb»  charge  of  burglary  and 
larceny  in  a  freight  car  en^iraced  three  oSenssi 
— burglary,*  larceny,  and  the  ofFense  <tf  burglary 
and  larceny — waa  erroneous,  and  the  verdict  ren- 
dered pursuant  thereto  finding  the  defendant 
guilty  of  the  offense  of  bntglaiy  and  larceny 
as  charmd  In  tbe  information,  and  not  guilty 
of  the  onenae  of  burglary,  and  not  guilty  of  the 
offense  of  larceny  from  a  freight  car  as  charg- 
ed in  tbe  information,  was  not  one  upon  which 
tbe  defendant  could  be  rightfoUy  sentenced. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Dec  Dig.  |  29.*] 

Appeal  from  District  Court,  Cloud  County. 

Ghet  Mooney  was  convicted  of  burglary 
I  and  larceny,  and  he  appeals.  Reversed  and 
remauded. 

See,  also,  89  Kan.  600,  132  Pac.  217. 

F.  W.  Sturges,  F.  W.  Stu^fes,  Jr.,  and  T.  A. 
Blgby,  all  of  Concordia,  for  appellant.  J.  & 
Dawson,  Atty.  Gen.,  W.  P.  Montgomery,  Asst 
Atty.  Gen.,  and  M.  Y.  B.  Yan  De  Mark,  of 
Concordia,  for  the  State. 
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WBST,  J.  Tbe  defendant  ms  charged 
with  burglary  and  larceny  committed  In  a 
freight  car.  The  infonaatlon  contained  but 
one  count  From  a  judgment  of  conviction 
he  appeals  and  assigns  numerous  errors.  It 
appears  that  the  defendant  was  a  former 
railroad  employe ;  that  at  Concordia  a  box 
coDtalQlng  whisky  was  received  on  Its  re- 
tarn  from  a  shipment  from  Kansas  City  to 
a  point  farther  west  The  state  claims  that 
tUs  box  was  at  Concordia  loaded  Into  a  cer- 
tain freight  car  which  was  properly  sealed, 
aod  that  tbe  defendant  burglarized  the  car, 
breaking  the  sefll,  and  stole  the  whisky  there- 
from. 

[1]  He  motions  to  separately  state  and  to 
qnash  on  the  ground  that  the  two  ofCenses 
were  not  charged  In  separate  counts  were 
properly  overruled  In  view  of  the  provision 
of  section  72  of  the  CrimeB  Act  (Oen.  Stat 
1009,  i  2560). 

[2]  In  addition  to  certain  other  evidence 
properly  received,  the  state  Introduced  a  rec- 
ord kept  In  the  railway  station  which  showed 
tbat  the  car  was  sealed ;  such  record  having 
been  written  by  one  who  was  not  present  as 
a  witness.  This  appears  to  have  been  the 
company's  seal  record  made  up  in  the  usual 
way,  and  we  do  not  think  the  defend- 
ant's objection  that  It  was  hearsay  and  sec- 
ondary and  therefore  Incompetent,  well  tak- 
en. Civ.  Code,  S  381  (Gen.  St  1909,  {  5979) ; 
Cockrlll  V.  Railway  Co.,  90  Kan.  650,  136 
Pac.  322;  Barker  v.  Railway  Co.,  88  Kan. 
767.  129  Pac.  1151,  43  L.  R.  A.  (N.  S.)  112X 
and  cases  there  cited. 

Complaint  Is  also  made  that  the  court  per- 
mitted certain  bloodhound  evidence,  and 
Gliarged  that  this  might  be  considered  as  a 
drcnmstance  to  assist  In  determining  wheth- 
er or  not  the  defendant  was  guilty ;  but  In 
this  the  rule  laid  down  in  State  v.  Adams,  85 
Kan.  435,  IW  Pac.  608»  86  L.  R.  A.  (N.  S.) 
870,  appears  to  liaTe  been  sabstantlally  fol- 
lowed. 

tS]  All  the  other  errors  asstgned  may  be 
properly  considered  under  tbe  head  of  the 
fourth,  that  the  court  erred  in  Instructing 
that  there  were  three  otfenses,  Included  In 
the  diarge ;  the  highest  being  that  of  break- 
ing and  entering  In  the  nighttime  a  railway 
freight  car  with  the  intent  to  steal  and  the 
stealing  therefrom,  which  would  constitute 
one  ofTense  known  in  the  law  as  burglary  and 
larceny ;  that  a  second  and  lesser  degree  was 
8Dch  bnrglary  without  larceny,  and  the  third 
and  last  was  such  larceny  without  burglary. 
Pnraoant  to  these  instmctlons,  the  jury  ren- 
dered the  following  remarkable  verdict: 

"We,  the  jury,  impaneled  and  sworn  In  the 
uove-entitled  case,  do  upon  our  oath  find  the 
defeodant  Cbet  Mooney,  ffuitty  of  the  offense 
ol  burglary  and  larceny,  as  charged  in  the  infor- 
nation.  And  we  further  find  the  defendant 
Chet  Moon^,  not  gnUtr  of  1^  offense  of  bur- 


glary and  not  guilty  of  the  offense  of  larceny 
from  a  freight  car  as  charged  in  the  Informa- 
tion.'* 

Literally,  this  verdict  acquits  the  defend- 
ant of  burglary  and  larceny  and  convicts  him 
of  burglary  and  larceny.  Manifestly,  how- 
ever, the  Jury  understood  from  the  charge  of 
the  court  that  If  the  defendant  broke  Into 
and  stole  from  the  car  he  was  guilty  of  .one 
specific  offense  known  by  the  compound  name 
of  burglary  and  larceny;  and,  believing  that 
he  had  done  both,  they  not  only  said  so  but 
took  paina  in  the  verdict  to  say  that  he  had 
not  done  either.  But  verdicts  in  felony  cases 
are  too  serious  to  be  thus  formulated.  The 
court  was  In  error  because  there  Is  no  such 
single  offense  known  to  the  law  as  burglary 
and  larceny.  On  the  contrary,  the  statutes 
specifically  point  out  the  definition  and  pun- 
ishment applicable  to  each  separate  and  dis- 
tinct offense.   Gen.  Stat  1909,  {§  2556,  2557, 

2559,  2660,  2570.  The  only  section  even  re- 
motely treating  the  two  offenses  as  one  is 

2560,  which  provides  that  If  any  person  In 
committing  burglary  "shall  also  commit  lar- 
ceny he  may  be  prosecuted  for  both  offenses" 
in  the  same  or  In  separate  counts,  and  "on 
conviction  of  such  burglary  and  larceny,  shall 
be  punished  by  confinement  and  hard  labor, 
in  addition  to  the  punishment  hereinbefore 
prescriiwd  for  the  burglary,  not  exceeding 
five  years."  And  in  sentencing  the  defendant 
the  Joomal  entry  shows  that  the  court  ad- 
judged him  guilty  of  burglary  in  the  second 
degree  (one  offense)  and  larceny  (another  at- 
fense).  And  for  the  burglary  in  the  second 
degree  the  penalty  Imposed  was  confinement 
and  hard  labor  for  not  less  than  five  nor  more 
than  ten  years,  while  for  the  larceny,  not  less 
than  one  nor  more  than  five  years,  so  the  two 
offenses  were  in  fact  separately  considered 
by  the  court  notwithstanding  the  Instructions. 
Whatever  was  said  In  the  case  of  In  re 
Mopney,  89  Kan.  690,  132  Pac.  217,  must  be 
considered  with  reference  to  the  question 
there  Involved  which  was  the  right  of  the  pe- 
titioner, the  defendant  here,  to  be  discharged 
absolutely  from  custody  on  account  of  the 
verdict  now  under  discussion. 

While  there  Is  evidence  that  the  seal  to 
the  door  on  the  south  side  of  tbe  car  was 
broken,  still  It  appears  to  be  undisputed  that 
tbe  door  on  the  north  side  was  out  of  repair 
and  so  propped  as  to  leave  an  18-inch  siiace 
at  the  top.  There  is  much  In  the  record  to 
indicate  that  the  defendant  was  not  alone  In 
\Yhfltever  he  did  in  reference  to  the  stolen 
whisky.  But  these  are  matters  for  considera- 
tion when  another  trial  shall  be  reached. 

For  the  eiror  in  the  Instruction  followed 
by  the  Inconsistent  verdict  the  judgment  of 
conviction  is  reversed  and  the  cause  remand- 
ed for  further  proceedings.  AU  the  Justices 
concorring. 
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WILSON  T.  LANE,  Mayor,  et  aL  (No.  18031.) 
(Supreme  Court  of  Kansas.    Not.  14,  1914.) 

(SyUabiu  by  the  Oottrt,)  , 

1.  Appeal  and  Bbbob  (|  1011*)— Fendinq 

or  FAOP-COWFLIOnNO  Evidbncb. 

In  this  action  to  restrain  the  city  from 
building  a  sidewalk  on  property  claimed  by  the 
plaiutifC,  the  controlling  fact  to  be  determined 
was  the  true  location  of  a  boundary  of  the  prop- 
erty. The  evidence  was  conflicting.  There  was 
competent  evidence  to  support  the  contention  of 
the  city  that  the  proposed  line  of  the  walk  is  in 
a  public  street,  and  not  upen  the  plaintiff's  prop- 
erty. Although  there  was  evidence  tending  to 
prove  the  contrary,  the  finding  against  the 
plaintiff  on  conflicting  testimony  cannot  be  over- 
thrown in  this  court. 

[Ed.  Note.— For>  other  cases,  see  Appeal  and 
Error.  Oent.  Dig.  H  S883-3&8»;  Dec.  Dig.  i 
lOlLfl 

2.  ADTSSa  P0S8B8SI0N  (|  8*)— PBOPBBXr  SUB- 
JECT—USE  OF  STBEETB— BlQHTS  OF  OOCU- 
PAHT— PEESUMPTION. 

The  rule  declared  in  Giffen  v.  City  of 
Olathe,  44  Kan.  342,  24  Pac  470,  that  persons 
occupying  auy  iwrtion  of  t  ctreet  wlU  be  pre* 
sumed  to  hold  it  subject  to  the  paramount  right 
of  the  public,  is  followed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  SS  14.  27,  4»-57 ;  Dec.  Dig. 

I  a*] 

S.  New  Tbial  (i  151*)— Gbouhdb— Newlt 

DiSCOTEBBD  BVIDENOB— AFVIDAVITB. 

An  order  denying  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence  set 
out  in  conflicting  affidavits  is  affirmed. 

[Ed.  Kote.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  811 ;  Dec.  Dig.  {  l51.*] 

Appeal   from    District   Court,  Woodson 

County. 

Action  by  J.  G.  Wilson  against  L.  F.  Lane, 
Mayor,  and  others.  From  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

G.  R,  Stephenson,  of  Yates  Center,  for 
appellant.  Ismb  &  Hogueland,  of  Tates 
Center,  for  appellees. 

BENSON  J.  This  Is  an  appeal  from  a  Judg- 
ment refusing  an  Injunction  to  restrain  the 
cottstmction  of  a  sidewalk  along  the  sonth 
side  of  the  plalntlCf's  lot  in  the  d^endant 
city  upon  a  line  designated  for  that  purpose 
by  municipal  authority. 

[1]  The  controlling  ftict  to  be  determined 
was  the  location  of  the  true  boundary  of 
the  plaintifTs  lot  The  plat  of  the  town 
site  of  Neosho  Falls  was  recorded  in  the 
year  1860.  The  stakes  of  the  original  sur- 
rey have  long  since  disappeared.  Trees 
were  set  out  by  early  settlers,  supposed  to 
be  in  the  streets  outside  of  the  lines  of  the 
contemplated  sidewalks.  Some  of  the  wi^ 
nesaes  testified  to  an  understanding  that  a 
city  ordinance  auttiorlzed  the  erection  of 
fences  In  the  streets  to  protect  tiie  trees  so 
planted.  It  appears  that  fences  hare  long 
been  maintained  for  tiiat  purpose.  An  old 
resident  testified : 

'*The  council  gave  us,  outside  of  our  line,  six 
feet  outside  of  that  for  our  fence  to  protect  the 
trees,  antil  almost,  we  thought,  that  was  the 


line, of  the  street;  in  bet,  some  of  them  thoogbt 
they  did." 

A  witness  who  had  lived  In  Neosho  Falls 
since  1857  testified: 

"They  didn't  have  any  sidewalks  there  in 
the  early  days.  When  the  people  set  out  trees, 
they  generally  built  a  fence  far  enough  out  to 
protect  them.  When  there  was  ever  a  sidewalk 
built,  thev  aimed  to  have  the  trees  all  on  the 
outside  of  the  walk.  When  the  trees  were  set 
out,  I  pat  fences  on  the  outside  of  the  trees  to 
protect  them,  and  most  did.  When  they  set 
the  trees  out;  it  was  intended  if  they  ever  did 
build  a  sidewalk  they  could  put  the  sidewalk  on 
the  inside  of  the  trees." 

Another  witness  wbo  liu  ttved  In  the  city 

40  years  testified: 

"I  remember  the  early  practice  in  the  dty 
of  putting  out  trees  and  then  building  a  fence 
clear  outside  of  the  trees.  I  have  known  that 
to  be  done,  to  quite  a  considerable  extent ;  yon 
might  say  the  bablt.'* 

There  was  further  testimony  to  the  same 
effect 

Sidewalks  were  not  built  upon  reaidence 
streets  until  within  the  past  two  or  three 
years.  In  laying  these  walks,  it  was  found 
that  some  of  the  tree^  were  not  in  straight 
rows,  and,  to  aTold  their  destruction,  walks 
have  been  laid  in  irregular  lines  In  some  plac* 
es.  The  walk  in  question  was  ordered  to  be 
built  along  the  nwth  side  of  Eighth  street  be- 
tween Oak  street  and  Main  street  Eighth 
street  extends  east  and  west  and  Oak  and 
Main  streets  extend  north  and  south.  Blocka 
27,  28  and  28  are  dtuated  between  these  two 
streets.  The  lots  front  east  and  west  XMt 
B  in  blo<£k  27,  owned  by  the  plaintU^  extends 
from  Pecan  street,  which  la  next  east  of 
Oak  street,  along  the  north  side  of  Bltdith 
street  east  180  feet  to  an  alley,  niere  Is  a 
row  of  large  trees  along  the  Eighth  street 
frontage  of  this  lot  and  a  teace  bttllt  by  a 
former  owner  of  the  lot  ontslde  of  the  trees 
has  stood  there  for  20  years.  The  plaintiff 
contends  that  this  fence  Is  on  the  south 
boundary  of  his  lot  Th6  city  contends  that 
the  lot  line  is  inside  the  row  of  trees  far 
enough  to  allow  room  in  the  street  for  the 
proposed  walk. 

To  fix  the  location  of  the  walk  in  question, 
the  mayor  and  council  caused  a  surrey  to 
be  made  and  the  line  to  be  marked  by  stakes. 
The  surrey  was  begun  at  the  lntersectl<Hi 
of  Main  and  Fifth  streets,  supposed  by  the 
surveyor  and  generally  understood  by  the 
citizens  to  be  a  section  corner.  The  sur- 
veyor testified: 

"Started  at  the  section  corner  in  the  center 
of  Main  street  and  Fifth.  Found  the  section 
corner  there.  It  was  the  section  comer  that 
folks  said  had  been  there  all  the  time.  •  •  • 
I  did  not  find  on  the  stone,  where  I  started,  at 
the  supposed  corner  of  the  sections  In  Main 
street,  a  atone  with  the  government  markings 
on  It.  I  don't  know  whether  it  is  a  government 
stone  or  not.  We  didn't  dig  It  up.  We  dug 
down  to  it  and  seen  it  was  a  line  stone.  I 
didn't  dig  clear  to  it  to  examine  it  I  based 
my  survey  on  the  theory  that  that  was  a  govern- 
ment or  section  comer.  •  *  •  I  found  this 
stone  to  be  in  the  center  of  Fifth  street  or  near- 
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17  BO,  u  compared  wia  tlie  ln^fOT«iii«Dts  mafl« 
on  Goth  dm  of  the  stnet." 

Then  was  other  testimony  to  the  effect 
that  the  center  of  Slftb  and  Main  streets 
had  long  been  recognized  as  a  section  comer. 
A  witness  who  had  llred  In  the  city  since 
ISeS  testlfled: 

"There  used  to  be  a  stone  op  there  In  Bfaln 
street;  istersectioD  of  Main  and  Fifth  Btreets. 
conimonl;  referred  to  as  a  section  comer.  I 
haven't  noticed  it  for  some  years,  bot  in  there, 
BO  donbt ;  nsed  to  be  richt  there  In  the  center 
of  the  Btreet,  as  far  back  as  I  know  enything 
about  the  tovn.  It  stood  there  until  just  a 
few  years  ajro,  but  hasn't  been  there  very  many 
years  aeo.  It  was  in  the  center  of  Main  street 
and  Fifth.  I  hare  not  eeen  It  recently;  not 
riuee  this  controvert  came  on.  The  stone  In 
the  center  of  l^ain  and  ITUth  streets,  has  been 
recognized  as  a  regnlar  sovemment  atone  ever 
lince  I've  been  there,  as  lonB  as  it  stood  there." 

Another  witness  who  bad  Ured  in  Neosho 
Falls  before  the  plat  of  the  town  site  was 
made  and* Is  now  a  councilman  testified: 

"I  know  a  corner  down  tbere  In  the  ceuter 
of  Uain  and  Fifth  streets.  I  have  known  of 
Its  being  there  ever  since  I  have  known  the 
town;  practically  so.  I  might  have  noticed  it 
alone  the  first  of  the  years,  but  ever  since  I 
became  acquainted  wlto  Neosho  Falls  I  have 
known  that  there  was  a  comer  stone.  *  •  * 
I  cant  say  I  bare  ever  heard  fiie  location  of 
that  stone  in  tba  center  of  Main  and  Fifth 
streets  questioned  antH  this  controversy  came 
up.  ♦  •   • " 

From  this  point  so  designated  as  a  section 
comer,  the  survey  was  made  west  to  a  stone 
in  the  west  line  of  Oak  street,  which  was 
fonnd  to  be  in  the  center  of  Fifth  street  by 
measuring  SO  feet  north  and  south,  respective- 
ly, to  the  line  of  Improvements.  The  survey- 
or testified  that  the  stone  last  referred  to 
was  recognized  all  "as  the  corner  that  had 
always  beea  there."  Without  following  the 
survey  further  In  detail,  it  Is  suffideut  to 
i^y  that,  based  upon  the  starting  point  at  the 
section  line  comer  and  the  stone  so  found 
in  Fifth  street  at  tbe  west  line  of  Oak  street, 
the  surveyor  located  the  north  line  of  Eighth 
street  on  the  west  side  of  Oak  street,  and 
from  that  point  east  past  the  plalntiflTs  lot 
to  the  west  line  of  Main  street  at  a  point 
designated  as  Bishop's  comer.  Outside  of 
this  line,  and  within  the  line  of  tbe  plalntlfTs 
fence  referred  to,  stakes  were  set  for  the  walk 
In  qaestlon. 

The  line  of  this  walk  from  Oak  street  to 
Main  street,  Including  three  blocks  and  cross- 
ings of  two  Intervenlnff  streets,  was  thus 
established  Inside;  that  is,  north  of  the 
row  of  trees  twfore  referred  to.  Along  the 
plalntJfFs  property  the  trees'  are  over  IB 
Inches  In  diameter.  No  notice  was  given  of 
the  survey.  Other  lot  owners  were  present 
when  It  was  made,  and  It  does  not  appear 
that  objections  were  made  to  the  location  of 
tbe  walk,  except  by  the  plaintiff.  Beginning 
at  Oak  street,  the  owner  of  the  first  lot  built 
his  part  of  the  walk  on  the  designated  line. 
A  part  of  the  walk  was  also  built  east  of  the 
plaiotltTs  property.  Tbe  walk  Is  not  in  an 
entirely  straight  line  from  Main  street  to 
Oak  street^  bat  Is  deflected  somewhat  In 
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places  to  avoid  Injury  to  the  trees.  T6  build 
the  walk  south  of  the  trees  and  fence  In  front 
of  plaintiff's  property,  as  he  contends  It 
i^onld  be,  would  require  an  offset  of  about 
seven  feet  from  the  parts  already  trallt  by 
other  lot  owners. 

The  plaintiff  offered  In  evidence  a  blueprint 
map  of  the  dty  of  Ne<»ho  Falls  for  the  pur- 
pose of  showing  the  location  of  Fourteenth 
street,  the  location  of  the  Santa  F6  Railroad, 
originally  called  the  Oolony,  Neosho  Falls  & 
Western  RallrMid,  and  landmarks  with 
reference  to  tbe  location  of  Fourteenth  street 
E}xcept  as  this  map  shows  the  location  of 
the  railroad  referred  to,  and  of  the  Missouri, 
Kansas  &  Texas  Railroad,  it  Is  a  reproduction 
of  the  original  plat  of  Neosho  Falls.  Measur- 
ing from  the  center  of  the  tracks  supposed 
to  be  in  the  center  of  Fourteenth  street  north 
along  Main  street  and  Oak  street,  respective- 
ly, the  proper  distance  indicated  by  the  map 
to  find  the  location  of  the  North  Une  of  Oak 
street,  It  would  appear  to  be  about  where  the 
platntifTs  fence  stands  outside  of  the  row 
of  trees.  From  this  evidence  and  that  of  wit- 
nesses who  testified  to  observations  made  con- 
.  cerning  tbe  line  of  Improvements,  fences  and 
walks  on  other  nearby  streets  measurements 
therefrom  and  comparisons  with  distances, 
as  indicated  on  the  plat  by  the  size  of  iots 
and  width  of  streets  and  alleys,  and  other 
similar  testimony,  it  is  insisted  that  It  is 
conclusively  shown  that  the  location  of  tbe 
proposed  walk  is  on  the  plalntUTs  land  and 
not  in  the  street 

At  the  request  of  both  parties,  tbe  district 
judge  viewed  the  premises,  the  location  of 
the  walk,  and  tbe  surroundings  referred  to  In 
the  evidence.  The  conrt  found  generally  tor 
tbe  defendant 

Conceding  that  the  map  offered  by  the 
plaintiff  and  measurements  based  thereon  are 
competent  evidence  tending  to  prove  bis  con- 
tention, the  evidence  Is  not  conclusive.  There 
was  no  extrinsic  proof  of  the  accuracy  of 
the  survey  upon  which  It  was  made.  The 
location  of  the  north  line,  of  Eighth  street 
was  a  fact  to  be  determined,  not  from  this 
evidence  alone,  but  from  all  the  evidence  giv- 
en on  the  trial,  and,  in  the  absence  of  errone- 
ous mllngs,  the  finding  of  the  district  court 
upon  confilcting  testimony  cannot  be  over- 
thrown here. 

[2]  The  fact  that  the  plaintiff  and  those 
under  whom  he  holds  have  kept  the  property 
In  question  Inclosed  and  have  been  in  pos- 
session for  20  years  gives  him  no  rigbt 
against  the  city  to  continue  in  the  occupation 
of  any  part  of  a  street  within  the  enclosure. 
Previous  occupation  of  a  portion  of  the  street 
will  be  presumed  to  be  subject  to  the  para- 
mount rights  of  the  pnbllc.  Glffen  v.  City 
of  Olathe,  44  Kan.  S42,  24  Pac.  470. 

[31  A  motion  for  a  new  trial  was  made  by 
the  plaintiff,  based  uptm  newly  discovered  evi- 
dence. The  new  testimony  was  stated  in  an 
afiidavlt  of  the  surveyor  who  surveyed  and 
laid  off  the  route  of  the  walk  for  tlie  dt?. 
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In  this  affidavit  the  affiant  saTs  that,  after 
the  survey  which  he  had  made  for  Uie  city, 
fae  made  another  aurrey;  that  he  went  to  the 
crossing  of  Oak  and  Fifth  streets  to  the  point 
where  a  stone  had  been  located,  as  testified 
to  on  the  trial,  but  was  nnaUs  to  find  it,  the 
atone  having  been  removed;  that  he  made 
measuremente  from  theMorey  comer,  another 
point  referred  to  also  In  bis  testimony  on  the 
trial,  and  other  measnrements  detailed  In  the 
affidavit;  that,  because  of  mistakes  and  er- 
rors in  his  former  measnr&nenta,  he  had 
located  the  southwest  corner  of  blodc  27  too 
far  north  by  the  distance  of  four  feet ;  and 
that,  by  his  last  survey  and  measorKuents, 
the  sidewalk  is  located  on  the  plaintUTs  land. 
The  same  surveyor  made  anoUier  affidavit 
filed  by  the  defendant  in  the  same  motion,  In 
which  he  said: 

"Each  meaflureioent  was  made  with  the  same 
care  and  endeavor  to  be  correct  aa  the  other. 
In  the  last  measurement  I  simply  started  from 
such  places  aa  Mr.  WilMn  requested.  There 
was  no  corner  used  in  this  measnrement  for  a 
starting  point.  The  measurement  last  made  in 
nowise  contradicts  the  measurement  first  made. 
It  was  simply  made  from  a  different  starting 
iwint.  In  the  first  sarvey  I  used  the  govern- 
ment comer  atone  in  the  center  of  Fifth  and 
Main  atreets,  and  another  corner  atone  at  the 
center  of  Vittix  and  west  side  of  Oak  streets, 
for  starting  points.  When  the  last  measure- 
ments were  made,  the  corner  stone  at  the  cor- 
ner of  Oak  and  Fifth  streets,  which  was  used 
in  the  first  measurement,  had  been  removed  by 
parties  not  known  to  this  afliant.  I  have  no 
reason  to  doubt  that,  bad  the  last  measurement 
been  mftde  from  the  same  points  as  the  first, 
the  results  would  have  been  substantially  the 
same." 

The  defendants  also  presented  the  affidavits 
of  three  persons,  who  testified  that  on  the 
evttitng  of  a  day  named,  two  days  before  the 
last  survey  was  made,  they  saw  the  plaintlir 
and  another  person  dicing  and  working  in 
the  middle  of  Fifth  street  on  the  west  side  of 
Oak  street,  where  a  comer  stone  was  sup- 
posed to  be  located.  The  plaintiff  objected 
to  this  affidavit  for  the  reason  that  it  was 
swom  to  before  Mr.  Lane,  one  of  the  defend- 
ants, the  mayor  of  the  city,  but  the  court 
received  it  Since  the  surveyor  testified  that 
his  last  survey  would  have  agreed  with  the 
first,  had  It  been  made  from  the  same  start- 
ing point,  it  Is  Immaterial  to  this  dedalon  who 
removed  the  stone.  The  new  evidence  did 
not,  in  the  opinion  of  the  district  Judge,  af- 
fOTd  snffideut  grounds  for  a  new  trial.  No 
cause  appears  for  holding  to  the  contrary. 

The  Judgment  is  affirmed.  All  the  Juaticea 
concur. 

STATE  ex  reLBEASONv.  LAW.  (No.l9238.>t 
(Supreme  Court  of  Kansas.   Nov.  14, 1014.) 

(SpUabut  by  the  Otmrt.) 
1.  BaSTABDS  (8  ^*)— PSOCEEDIKGS  TO  DeTEB- 

uiivE  pATERHirr  —  Sdfbicienoy  ot  Evi- 

DEKCE. 

In  a  proceeding  to  determine  the  paternity 
of  a  dilld  and  to  provide  for  its  maintenance  and 
edncaticm,  where  the  relatzix  claimed  and  tes- 


tified that  a  child  bom  to  her,  which  was  about 
the  weight  and  size  of  one  born  at  the  end  of 
the  ordinary  period  of  gestation,  but  which  bore 
some  evidences  of  prematurity,  was  begotten  217 
days  before  its  bhifa,  it  cannot  be  held  that  her 
claim  is  an  impoBsibility  under  the  laws  of  na- 
ture ;  and,  further,  it  is  held  that  the  testimony 
in  the  case  was  sufficient  to  uphold  the  ver- 
dict that  was  rendered. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  |{  164,  175-177;  Dea  Dig.  {  65.  •] 

2.  Bastakds  <S  64*)— PsocBEDinae  to  Estab- 
issn  Patebnitt— Pboop  Bequibed — "Chvn. 
Action." 

3?he  proceeding  Is  essentially  a  civil  one,  in 
which  the  rules  of  evidence  are  Co  be  applied  the 
same  as  in  dvil  cases;  and  hence  no  more 
than  a  preponderance  of  the  testimony  is  requir- 
ed to  establish  contested  facts. 

[Bd.  Note.— For  other  eases,  see  Bastards, 
Cent.  Dig.  %  174;  Dec.  Dig.  §  64.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  CTlvil  Action.] 

&  Baotabds  (8  71*)— PaooKsniKoa  to  Ebtab- 
LisH  Patebnitt  —  iNsisuonoirs  —  Fail- 
ure TO  Cald  Pebsoit  as  Witness. 

The  trial  court  would  not  have  been  wai^ 
ranted  in  telling  the  Jury  that  the  failure  of  one 
party  to  call  a  certain  person  as  a  witness 
warranted  the  inference  that  bis  testimony,  if 
produced,  would  have  been  unfavorable  to  such 
party,  since  the  testimony  was  equally  available 
to  both  parties,  and  there  were  satisfactory  rea- 
sons for  not  calling  the  person  to  testify. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  8  186;  Dec  Dig.  {  71.*] 

4.  Babtabdb  (S  71*)  —  TaxAi.  —  OumoNAXT 

iNBTBUOnONS— CBEDIBIUTT  Of  WlTnSSBB— 

Weight  of  Evidence., 

No  error  was  committed  in  the  giving  of  an 
instruction  to  ihe  effect  that,  in  passing  n^n 
the  credibility  of  witnesses  and  in  considering 
and  measuring  the  testimony  in  the  case,  the  Jury 
might  use  such  knowledge  as  tiiey  possessed  in 
common  with  men  in  general. 

[Ed.  Note.— For  other  cases,  see  Bastards* 
Cent  Dig.  {  186;  Dec.  Dig.  §  71.*] 

Appeal   from   District  Court,  Marshall 

County. 

Proceeding  by  the  State,  on  the  relation  of 
Ethel  Season,  against  William  W.  Law,  to 
establish  the  patemiQr  of  a  child.  From 
Judgment  for  relatrlx,  defendant  appeals. 
Affirmed. 

Crane  &  Woodburn  Bros.,  of  Helton,  and 
B.  Lk  Helvering,  of  Harysville,  for  appellant. 
Gregg  &  Gregg,  of  Frankfort,  £.  A.  Berry,  of 
Waterville,  and  Charles  H.  Davis,  of  Marys- 
vlUe,  for  appellee. 

JOHNSTON,  C  J.  This  is  a  proceeding  to 
establish  the  paternity  of  the  bastard  <diild 
bom  to  relatrlx,  an  unmarried  woman  about 
16  years  of  age,  and  to  provide  for  the  main- 
tenance of  the  child.  William  W.  Law  was 
adjudged  to  be  the  father  of  the  child  and 
required  to  pay  certain  sums  of  money  at 
fixed  times  for  Its  maintenance  and  educa- 
tion. The  relatrlx  testified  that  appellant 
came  to  her  father's  home  on  the  farm  on 
January  7,  1909,  when  aU  of  the  family  ex- 
cept herself  were  absent,  and  that  when  she 
rejected  his  proposal  to  have  sexual  tnter- 
coorae  lie  seized  and  threw  ber  to  the  floor 
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aod  accomplished  bis  pnnxMe.  The  appel- 
lant was  a  neighbor  of  the  Beasone  and  was 
about  45  years  of  age  at  the  time  mentl<med. 
He  was  a  widower,  and  had  six  chlldrra,  one 
of  whom  was  being  cared  for  In  the  Beason 
bome.  The  relatrlx  did  not  ten  any  one  of 
tbe  assault  made  npra  her  nntU  In  May, 
1906,  when  she  was  taken  by  her  mother  to 
a  physician  for  examination  and  treatment 
The  doctor,  who  was  a  brother  ot  the  appel- 
lant, discovered  and  stated  that  she  was  In 
ft  state  of  pregnancy,  and  to  an  Ingalry  as  to 
who  was  responsible  for  her  condition  she 
told  the  doctor  that  his  brother,  the  appellant, 
was  the  one.  Tbe  child  was  born  on  August 
12,  1908,  and  according  to  the  testimony  of 
tbe  relatrlx  that  was  Just  217  days  after 
the  allied  act  of  Intercourse  with  appellant. 

[1]  The  principal  complaint  on  this  appeal 
is  that  tbe  verdtct-of  the  Jury  is  not  snstain- 
ed  by  the  evidence.  It  is  contended  by  the 
appellant  that  as  the  child  weighed  S  pounds, 
was  from  18  to  19  Inches  in  length,  and 
developed  normally  and  steadily  after  birth, 
that  conception  could  not  have  taken  place 
at  the  time  named  by  the  relatrlx.  There 
was  testimony  of  the  relatrlx  that  the  appel- 
lant was  the  only  person  who  ever  had  such 
relations  with  her.  While  appellant  denied 
tbe  alleged  Intercourse,  and  alsoiher  statement 
that  he  had  visited  the  Beason  home  on  the 
day  named,  there  was  confirmatory  teetimcmy 
siren  by  other  witnesses  to  tbe  effect  that  he 
was  seen  approaching  the  Beason  home  about 
the  time  mentioned,  and,  further,  that  be  bad 
adied  a  neighbor  near  the  same  time  for  his 
c^inlon  as  to  the  chastity  of  Kthel  Season 
and  her  sister,  and  inquired  If  be  did  not 
"think  a  fellow  coald  get  next  to  them  pretty 
easy." 

It  Is  atged  that  a  child  bom  on  Augast 
12tb,  of  tbe  length,  weight,  strength,  and 
development  of  the  one  In  question,  could 
not,  under  the  laws  of  nature,  have  been  con- 
ceived on  January  7th.  It  Is  further  said 
that  the  morning  sit^ness,  or  the  vomiting  of 
pregnancy,  which  relatrlx  testified  occurred 
4  days  after  tbe  alleged  intercourse,  shows 
that  her  statement  as  to  tbe  Intercourse  is 
unreliable.  While  the  child  was  healthy,  and 
about  the  weight  and  length  of  one  of  full 
development,  there  were  some  evidences  of 
(vematurlty.  Physldana  wbo  examined  the 
child  the  day  of  birth  said  that  the  bones  of 
tbe  bead  lacked  in  ordinary  osslQcation,  the 
fontanels  were  wide,  the  sutures  open,  there 
were  fine  pimples  on  tbe  nose  and  checks 
and  lanugo,  or  fine,  downy  hair,  over  tbe 
back,  shoulders,  and  breast,  there  was  an 
absrace  of  eyebrows,  with  only  soft  eyelashes, 
and  tbe  nails  bad  not  grown  out  to  the  ends 
of  tbe  fingers.  It  Is  true  that  some  of  the 
doctors  who  saw  tbe  child  shortly  after  birth 
testified  that,  notwithstanding  these  evidraces 
of  prematurity,  the  period  of  gestation  could 
aot  have  been  less  than  36  weeks,  and  that 
the  child  could  not  have  been  begotten  on 
January  .  ?•  1906.    However,  the  physician 


m 

who  attended  tbe  relatrlx  testified  that  tbe 
child  bore  marked  evidences  of  prematurity, 
and  that  tbe  period  of  gestation  must  have 
been  less  than  36  weeks.  Taking  January 
7t^  as  the  time  of  conception,  the  period  of 
gestation  was  31  weeks,  or  7%  lunar  months. 

From  the  testimony  and  authorities,  It 
cannot  be  said  that  the  Quding  that  the  child 
was  begotten  at  the  time  stated  overturns 
physical  law,  nor  that'  the  claim  made  by  the 
relatrix  Is  an  impossibility.  All  know  that 
the  laws  of  nature  as  to  the  period  of  gesta- 
tion are  not  immutable.  The  testimony  in 
the  case,  and  the  Information  to  be  derived 
from  the  authorities,  which  we  may  consider, 
show  that  many  influences  affect  the  dura- 
ti<m  of  pr^nancy,  as  well  as  the  development 
of  the  child,  and  that  nature  does  not  always 
act  with  uniformity.  For  Instance,  3  Whar- 
ton &  Stmt's  Medical  Jurisprudence,  39,  aft- 
er referring  to  many  instances,  concludes 
that,  while  tbe  average  period  of  gestation 
la  about  275  days  from  the  end  of  tbe  last 
menses,  there  are  many  variations,  and  that 
the  period  has  been  known  to  be  protracted 
to  344  days,  and  mentions  a  case  of  the  short- 
est recorded  pregnancy,  where  the  child  was 
bom  in  the  tigbteenth  week,  126  days,  and 
where  It  lived  for  more  than  8  years.  In 
Williams  on  Obstetrics,  Appletons'  New  Medi- 
cal Series,  it  is  said  that,  ordinarily,  the  ap- 
proximate duration  of  pr^^ncy  is  about  270 
days,  but  that  Individual  cases  In  a  series  of 
425  presented  marked  differences,  ranging 
from  231  to  829  days.  Tba  geneial  rale  It 
is  said — 

"U  subject  to  many  exceptions,  as  apparently 
weU-developed  children  may  be  born  as  early  as 
the  2iOth,  and  as  late  as  tbe  320th,  day  after  the 
last  menstrual  period,  and  there  is  no  doiibt  that 
In  exceptional  instances  the  actual  duration  of 
pregnancy  may  eiiiial.  If  aot  unseed  800  days." 
Page  170. 

According  to  the  testimony  ot  relatrlx,  her 
last  menatroal  period  was  aa  December  12tti, 
whldi  would  be  248  days  before  the  child  was 
bom.  In  Emerson  on  L^al  Medldne  and 
Toxicology  it  is  said  that  children  bom  at 
the  seventh  month  of  gestation  are  capable 
of  living,  but  generally  are  more  delicate  and 
require  greater  care  and  attention  than  chil- 
dren bom  at  tbe  fuU  term,  and.  further,  that: 

"It  may  be  considered  that  children  born  at 
the  seventh,  or  even  about  tbe  sixth,  month 
may  be  reared,  and  that  their  survival  cannot  in 
any  way  be  taken  aa  a  proof  of  their  illegitima- 
cy. The  development  and  condition  of  the  child 
is  of  far  mor«  importance  in  forming  an  opin- 
ion than  is  the  mere  period  of  geatatton."  Page 

Volume  2.  Wltthans  &  Becker  on  Medical 
Jurisprudence,  525,  Is  to  tbe  Bame  effect 
In  treating  on  this  question  in  Garrignes  on 
Obstetrics  It  is  said  that; 

"Based  on  large  statistics,  the  supposition  is 
warranted  that  in  woman  tbe  time  varies  be- 
tween 220  and  820  days,  counting  from  the 
fecundating  Intercourse.*'^  Page  SZ. 

In  1  Taylor's  Principles  and  Practice  of 
Medical  Jurisprudence,  after  giving  tbe  aver* 
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ages  of  tbe  characteristics  of  a  child  at  the 
different  stages  of  gestation,  It  la  said: 

'^be7  are,  it  ia  well  known,  open  to  numerons 
exception!;  for  some  dliildren  at  the  ninth 
month  are  but  little  more  developed  than  others 
at  the  seveDth,  and  in  some  cases  a  sereD-montba 
cannot  be  distinguished  with  certainty  from  a 
nlne-moDths  child."   Page  196. 

In  Rodgen  on  Domestic  Relations  it  Is 

said  that: 

"Children  born  before' tbe  full  time  'differ  in 
size,  general  appearance,  apparent  maturit?,' 
etc.  And  the  fact,  therefore,  thflt  a  child  is 
bom  within  seveo  or  ei^ht  months,  does  not 
show  Illegitimacy  for  this  reason.  It  is  a  fact 
gleaned  from  the  field  of  medical  jurisprudence 
that  children  born  within  eight  montiia  after 
conception  have  been  known  to  be  larger  and 
healthier  than  those  born  at  nine.  It  is  not  safe, 
therefore,  to  place  too  much  importance  in  the 
size  or  appearance  of  a  child  so  bom.  It  ia  a 
fact,  furthermore,  that  there  is  a  disposition  in 
some  females  to  expel  the  child  before  the  ordi- 
nary term.  This  occurs  sometimes  as  soon  as 
the  seventh  month."   Page  563. 

While  the  time  falls  considerably  short  of 
the  ordinary  period  of  gestation,  and  while 
the  child  was>of  about  the  weight  and  size 
of  a  full-term  child,  and  while  there  Is  evi- 
dence strongly  conflictlDg  with  the  claims  of 
relatrix,  we  cannot,  in  view  of  the  consider- 
ations stated  and  the  testimony  In  favor  of 
tbe  relatrix,  hold  that  her  claim  la  an  im- 
possibility under  the  laws  of  nature,  or  that 
the  verdict  is  without  support 

[2]  Although  the  proceeding  Is  criminal  in 
form,  It  is  essentially  civil,  and  the  rules  of 
evidence  are  to  be  applied  the  same  as  in 
dvU  cases.  Oen.  Stat  1909,  S  4026.  Like 
other  civil  cases,  a  preponderance  of  the  evi- 
dence la  sufficient  to  establish  the  contested 
facts,  and  while  there  Is  a  conflict  of  evidence 
tbe  finding  of  the  Jury  determines  the  issue 
of  paternity. 

[t]  Some  time  aft»  the  case  had  been  snb- 
mitted  to  the  jury,  th^  returned  with  tbe  in- 
quiry: 

**Did  the  defense  have  a  ri^t  to  pat  Hsny 
Stansel  on  the  witness  stand  ?^ 

In  answer  to  this  question  the  court  said: 

"Both  the  state  and  the  defendant  bad  the 
right  to  put  Stansel  on  the  stand,  if  either 
wiafaed;  but  the  jury  should  not  consider  such 
matter  at  all,  and  apply  yourselves  to  the  evi- 
dence actually  given." 

The  appellant  insists  that  as  Stansel  had 
been  an  employ^  of  Reason,  and  a  friend  of 
the  family,  and,  further,  that  as  appellant 
had  claimed  that  Stansel  had  frequently  been 
in  the  compauy  of  relatrix  and  was  In  fact 
the  father  of  the  child,  the  failure  to  call 
him  without  satisfactory  reasons  warranted 
the  inference  by  the  Jury  that  his  testimony. 
If  it  had  been  produced,  would  have  been  un- 
favorable to  relatrix.  It  caDoot  be  said 
that  appellee  did  not  have  reasons  for  omit- 
ting to  call  Stansel  as  a  witness.  While  he 
had  been  an  employ^  on  the  Reason  farm, 
and  apparently  was  on  friendly  relations 
with  the  family,  he  had  also  been  In  corre- 
spondence with  an  uncle  of  appellant  since 


this  proceeding  liad  been  begun,  and  had  pro 
posed  to  aid  the  uncle's  friend  by  giving  in- 
formation and  carrying  out  a  certain  plan 
that  he  suggested  would  be  very  helpful  to 
that  friend.  Under  the  circumstances  it  is 
not  easy  to  say  that  the  bias  of  Stansel  was 
in  favor  of -the  appellee.  He  was  near  the 
court  during  the  trial,  and  his  testimony  was 
as  available  to  one  party  as  to  the  other. 
The  rale  invoked,  that  the  party  who  Is  in 
control  of  testimony  that  Is  an  essential  part 
of  the  case,  and  does  not  produce  It  without 
satisfactory  reasons  for  his  action,  justifies 
the  inference  and  warrants  the  presumption 
that  the  evidence  would  have  been  unfavor- 
able to  the  claims  of  the  party,  was  not  ap- 
plicable In  this  case.  The  court  correctly 
ruled  that  tbe  jury  should  confine  their  con- 
siderations to  the  evidence  produced  in  tlie 
case,  rather  than  to  some  that  they  mlgbt 
think  should  have  been  produced. 

[4]  We  see  no  error  In  the  Instruction 
which  advised  the  jury  that  In  passing  upon 
the  credibility  of  witnesses,  or  in  measuring 
the  evidence,  they  could  use  the  knowledge 
and  experience  they  had  In  common  with  men 
in  general.  It  was  an  appropriate  admoni- 
tion in  a  case  like  this  one.  The  Jury  could 
not  liave  understood  that  the  court  referred 
to  th^r  knowledge  of  the  particular  case, 
or  to  any  special  facts  in  the  case,  nor  that 
their  knowledge  might  be  substituted  for  evi- 
dence, but  rather  that  they  should  apply 
their  general  knowledge  and  experience,  such 
as  they  possessed  In  common  with  the  rest  of 
mankind,  in  considering  and  measuring  the 
testimony  actually  produced  before  tb^n. 
No  error,  we  think,  could  have  resulted  from 
the  Instruction. 

The  judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring. 


STATE  V.  JOKES  et  aL   (So.  18993.)  t 
(Supreme  Court  of  Kansas.    Nov,  14,  1914,> 

fSvllabua  hv  Editorial  Staff.i 

1.  OKoaNAL  Law  (i  1169*)— Habmt.kss  EIb- 
BOB— Admission  of  Evidence. 

Where,  in  a  prosecution  for  mainfkining  a 
liquor  nuisance,  the  proof  was  overwbelmmg 
that  great  quantities  of  intoxicating  liquor  were 
found  at  defendant's  [dace  of  busineM»  the  tst- 
roneouB  introdiictilm  in  evidence  of  one  uniden- 
tified half-pint  bottle  of  whisky  was  harmlen. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  754,  3088,  3180,  8187-^143; 
Dec.  Dig.  { life.*] 

2.  CBniiNAL  Law  (j  656*)  —  Reuabks  of 
CouKT — Comment  on  Evidence. 

A  true  statement  by  the  court  to  counsel 
during  tbe  examination  of  a  witness  in  a  crim- 
inal case  that  "this  has  already  been  answered 
and  explained;  you  have  gone  into  this  thing 
far  mough,"  was  not  objectionable  as  a  com- 
ment on  the  weight  of  the  evidmee. 

{Ed.  Not«k— For  other  eases,  see  Criminal 
lisw,  Cent  Dig.  H  1024-1633;  Dec  Dig.  I 
656.*3 
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Appeal  from  District  Oonrt,  Sedgwiek 
Coonty. 

Harry  Jones  and  otlien  were  convicted  of 
maintaining  a  ilqnor  nuisance^  and  aiq>eaL 
Afflimed. 

Dale.  Amidon  &  Madalene  and  8.  A.  Buck- 
land,  all  of  Wichita,  for  appellants.  Jolin  S. 
Dawson,  Atty .  Gen.,  and  Geo.  McGill,  W.  A. 
Blake,  and  Bow  McCormlck,  all  of  Wicbita, 
fw  tbe  Stata 

PER  CUBIAM.  The  def^idants  were  con- 
Ticted  of  maintaining  a  liquor  nuisance  and 
appeal 

Bxliiblt  A  was  posltlTely  Identified  by  tlie 
writing  upon  It  by  the  wltnras  wbo  did  tbe 

writing. 

[1]  It  is  not  Important  whether  or  not  the 
single  bottle  of  whisky  from  Exhibit  B  which 
waa  introduced  in  eyldence  was  clearly 
Identified.  The  proof  was  OTerwhelmlug  that 
greet  quantities  of  Intoxicating  liquor  had 
been  found  at  the  defendant's  place  at  busi- 
ness and  seized  there,  and  the  introduction  in 
evidence  of  <xw  nnidentiaed  half-pint  bottle 
of  whisky  did  not  turn  the  scale  in  tbe  state's 
fanw. 

It  was  not  error  to  sustain  the  objection  to 
the  qaestion  asked  the  witness  Sarrer,  on 
croaeexaminatioD,  relating  to  his  former  tes- 
timony. There  Is  nothing  to  indicate  that  at 
tbe  former  trial  he  was  interrogated  with 
reference  to  the  particular  matter  Inquired 
about;  and  tlieie  is  nothing  to  Indicate  that 
be  waa  nndw  any  duty  to  volonteer  testi- 
mony  at  the  former  trial.  The  coort's  dis- 
cretion over  the  llmita  of  croMhexamlnatlon 
was  not  abvaed  In  otiux  Instances  complain- 
ed of. 

[2]  The  remark  of  the  court,  "Qentlemen, 
tbla  has  already  been  answered  and  explain- 
ed ;  yon  have  gone  into  this  thing  far 
eaon^,"  was  appropriate  and  was  true.  It 
indicated  merely  that  the  ground  had  been 
covered  and  that  the  witn^s"  explanation 
bad  bem  given,  and  it  cannot  be  tortured  in- 
to a  comment  on  the  vrelght  and  credibility 
of  tbe  evidence. 

Tbe  evidenoe  relating  to  the  upstairs  room, 
Its  connection  with  tbe  lower  room,  and  what 
waa  found  In  i^  was  competent,  relevant,  and 
materlaL 

It  was  of  no  conseqnenoe  whatever  in  this 
ease  whether  or  not  tbe  police  officers  who 
frequently  raided  .the  defendant's  place  and 
always  found  Uquor  there  carried  warrants 
at  sudi  times. 

Tbe  only  error  committed  by  the  court  in 
connection  with  tbe  examination  of  the  wlt- 
nesa  Barnes  consisted  in  striking  out  his  tes- 
tliDony.  The  right  at  tbe  court  to  examine 
tbe  witness  was  vindicated  In  the  case  of 
State  V.  Keehn.  85  Kan.  765,  118  Pac  851. 
The  occasion  was  one  for  the  enrclse  of  the 
il^t,  and  It  was  exercised  with  due  propri- 
ety. At  the  <doae  of  the  examination  those 


porUona  of  the  testimony  belted  which  were 
damaging  to  the  defendants  were  stricken 
out,  and  the  court  is  unable  to  discover  any 
reasonable  ground  tm  devoting  18  printed 
pages  of  the  abstract  and  9  printed  pages  of 
the  brl^  to  the  sobject 

The  state's  case  was  wdl  eBtabliahed  by 
direct  proof  that  tb»  place  waa  a  nuisance 
and  that  the  defeuSants  were  the  ke^iNfi,  and 
the  conrt  followed  the  settled  law  at  the 
state  in  refusing  to  give  the  instruction  con- 
cerning dreomstantlal  evidence  which  tlie  de- 
fendants naked. 

The  remarks  of  the  county  attorney  merely 
embodied  his  view  of  the  facts  as  established 
tlie  evidence,  and  after  a  careful  perusal 
of  the  abstract  this  conrt  is  of  the  opinion 
tliat  the  remarks  were  folly  Justified  by  the 
evidence^ 

The  Judgment  of  the  dlstilct  court  Is  af- 
firmed. 


SAT  et  aL  T.  DOBN,  aty  Olak.  (No.  tBBTl.) 
(Supreme  Court  of  Kansas.    Nov.  14,  1914.) 

(8vUabu9  by  th*  Court.) 

1.  MnNIOIFAL  GOBPORATIOnS  (i  169*)  —  Be- 
01^'OF  Officebs— Validity  of  Petition. 

After  a  petition  has  been  filed  by  the  elec- 
tors of  a  dty  of  tbe  second  class  fpr  tbe  recall 
of  an  officer  of  tlw  city,  tbe  signers  to  sacb  pe- 
tition may  revoke  their  acti<m  in  signing  tbe  pe- 
tition at  any  time  before  tbe  petition  is  finally 
acted  upon. 

[Bd.  Not&— For  other  eases,  see  Municipal 
Co^ratlans,  Oent  Dig.  i|  860-856;  Dec. 

2.  MumoiPAL  OoBPOaAnoars  (%  159*)  —  Ra- 
OAix  OF  OmcERS— Validity  of  PBTmoif. 

Where  such  petition,  after  the  demand  for 
the  recall  of  an  officer,  aiso  prays  for  the  elec- 
tion (or  nomination)  of  auotbar  person  named  to 
succeed  tbe  oflleer  to  be  recalled,  tbe  petition 
Is  invalid. 

[Ed.  Note.— For  other  cases,  see  Muaicipal 
Corporations,  Cent  Dig.  It  350-356;  Dec.  I^g. 

Original  mandamus  by  Robert  M.  Hay  and 
others  against  Thoe.  W.  X>orn,  as  City  Clerk 
of  the  CI^  of  Junction  City.  Writ  denied. 

Thomas  Dever,  of  Jonctiai  Ctt7i  tat  plain- 
tiffs. I.  M.  Piatt  and  J.  V.  Humphrey,  both 
of  Junction  City,  for  defendant 

SMITH,  J.  An  agreed  statemoit  of  facts 
was  filed  in  this  case.  Briefly  stated,  they 
are  as  follows:  The  dty  of  Jnnctiim  City  is 
a  dt^  of  the  second  class,  and  M.  H.  Foss 
is  one  of  the  commissionera  of  the  dty.  At 
the  last  election  (prior  to  the  proceedings  in 
this  case)  for  mayor  of  the  city*  1,290  votes 
were  cast  for  all  candidates  for  that  office. 
Thomas  Dora  was  on  and  since  May  4, 1914, 
dty  clerk  of  the  dty,  and  on  that  date 
succeeded  F.  R.  Conlon,  who  had  thereto- 
fore been  such  dty  derk.  On  April  27, 1914, 
a  petition  signed  by  460  persons  was  filed 
with  the  city  derk,  which  petition  cenforms 
to  the  statute,  except  it  Is  claimed  to  he 
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Invalidated  by  the  following  clause,  Inserted 
after  the  petition  for  the  recall  of  CommlB- 
aloner  Fosa,  to  wit:  "And  for  the  election 
of  F.  W.  Oeaterhaus,  to  succeed  said  M.  H. 
fe'oss  aa  commissioner  of  said  city."  Also 
it  is  agreed  that  331  of  the  petitioners  on 
such  petition  were  shown  by  the  registration 
books  of  the  city  to  be  entitled  to  vote  for 
a  successor  to  Fobs  as  commissioner.  There 
is  some  dispute  as  to  the  qualtQcations  of 
some  of  the  signers  to  such  petition  not  In- 
cluded in  the  331  agreed  to  as  Qualified. 
The  merits  of  these  contentions  we  need  not 
consider,  as,  under  the  statute,  such  a  peti- 
tion is  required  to  be  signed  by  25  per  cent 
of  the  qualified  voters,  which  is  323,  and  it 
Is  agreed  that  331  signed  the  petition — 8 
more  qualified  voters  than  is  required.  Also 
it  is  agreed  that  the  name  of  F.  W.  Oeater- 
haus did  not  appear  In' such  petition  as  a 
candidate  for  election  to  the  office  at  the 
time  it  was  signed  by  some  of  the  petitioners 
but  was  written  In  thereafter;  that  6  days 
after  such  recall  petition  w&b  filed,  and  be- 
fore it  was  acted  upon  by  the  dty  clerk,  19 
separate  papers,  each  signed  by  one  of  the 
331  petitioners,  were  filed  with  the  city 
clerk;  that  these  papers  were,  respectively, 
written  revocations  of  the  signers  thereof  in 
signing  the  recall  petition.  Each  of  such 
papers  directed  the  clerk  to  remove  the  sig- 
nature of  the  signer  from  such  petition. 

On  May  7,  1914,  the  dty  clerk  filed  in  his 
o&ce  a  statement  under  liis  hand  and  seal  in 
effect  that  the  petition  was  Ineuffldent  and 
was  not  signed  by  a  snffldent  number  of 
dectors  entitled  to  vote  for  a  Baoceaaot  to 
the  incumbent,  and  tliat  the  petition  was  not 
in  doe  form.  The  derk  also  notified  the 
principal  petttianera  of  the  nature  of  the 
certtfloate  he  had  made.  On  May  16)  1914, 
and  within  10  days  from  the  making  of  the 
certificate  by  the  clerk,  an  additional  peti- 
tion Qt  an  amendment  to  tba  original  peti- 
tion tot  recall,  which  was  in  the  identical 
form  of  the  original  petition,  was  filed  with 
the  clerk  and  was  signed  by  23  persons,  18 
of  whom  It  is  agreed  were  entitled  to  vote 
for  a  Bacceesor  to  Oommiaaloner  Fosb  ;  that 
on  May  10  and  16,  1914,  and  before  the 
filing  of  the  amendment  to  the  recall  petl- 
tlon,  papers  were  filed  signed  by  95  of  the 
signers  to  the  zecall  peUtlon,  which  purport 
to  revoke  their  utiona,  respectively)  In  sign- 
ing the  recall  petttion. 

1^  question  presented  Is  whether  or  not 
electors,  after  they  have  signed  a  recall  peti- 
tion, and  b^re  it  is  finally  acted  upon,  can 
revoke  the  actloo,  and  ther^  preclude  their 
being  connted  in  favor  the  recall.  B7  the 
agreement,  331  registered  voters,  entitled  to 
vote  for  a  successor  to  Foss,  signed  the  origi- 
nal petition,  whereas,  under  the  statute,  % 
per  cent,  of  the  1,290  rates  cast  for  all 
candidates  for  mayor  at  the  preceding  dec- 
tlon,  or  323  voters,  was  sufflclrat  to  c<»npd 
the  calling  of  an  dection  for  a  successor, 
bu^  before  such  original  petition  was  acted 


upon,  19  of  the  signers  thereto  filed  with 
the  clerk  written  revocations  of  their  action. 
Within  the  10  days  provided  by  statute  for 
amendments  to  recall  petitions,  18  dectors 
signed  and  filed  an  amendment  to  the  origi- 
nal petitions,  asking  for  the  recall,  but  dur- 
ing the  same  time,  and  within  10  days  from 
the  filing  of  the  original  petition,  05  electors, 
who  had  signed  the  recall  petition,  signed 
and  filed  with  the  clerk  a  revocation  of  their 
action. 

It  Is  contended  by  d^endant  that,  at  fhe 
time  the  derk  made  his  firat  certificate,  the 
original  recall  petition  was  insnffldent  This 
contention  Is  correct  tf  the  electors  had  a 
right  to  revoke  their  action,  and  Is  incorrect 
If  they  did  not  have  such  right,  and  the 
same  is  true  of  the  clerk's  second  certificate, 
deciding  that  the  petition,  after  the  amend- 
ments were  filed  and  the  revocations  were 
filed,  was  Insuffldent  It  is,  however,  further 
contended  by  the  defendant  that  the  inclaslon 
in  the  recall  petitions  of  the  clause,  "And 
for  the  election  of  F.  W.  Oeeteriiaus,  to  suc- 
ceed said  M.  H.  Foss  as  commissioner  of 
said  dty,"  vitiated  the  petitions. 

[13  On  the  auction  of  the  right  of  peti- 
tioners to  revoke  their  action  In  signing  a 
petition  for  recall,  we  have  not  been  dted 
to  auy  case,  nor  have  we  found  one  in  this 
or  any  other  state  where  the  commission 
form  of  government  is  practiced  and  the  right 
of  recalling  officers  Is  given  by  statute. 

In  State  v.  Cggleston,  34  Kan.  714.  10 
Paa  3,  an  analogous  question  Is  presented, 
and  the  same  principle  is  involved  as  in  this 
case.   In  that  case  it  is  said: 

"Where  a  petition  is  presented  to  the  txwrd 
of  county  commissioDsn  of  a  coUDty  for  the 
removal  and  relocation  of  a  county  seat,  the 
GommissioQera  should  strike  therefrom  tbe  names 
of  all  persons  who  make  application  to  have 
their  names  stricken  off,  before  final  action  la 
taken  upon  tbe  petition.  If  this  U  not  done, 
tlie  signers  of  uie  petition,  who  asked  their 
names  to  be  stricken  off,  should  not  be  counted 
by  the  board  of  commissioners  In  determlninr 
the  number  of  petitioners  for  the  remaval  and 
relocation  of  the  county  seat  Where  a  petition 
is  presented  to  the  board  of  county  commission- 
ers for  the  removal  and  relocation  of  a  county 
seat,  and,  after  disregarding  all  of  the  ineligible 
petitioners  and  the  mgners  who  aaked  tiieir 
names  to  be  stricken  os  before  final  action  was 
taken  thereon,  the  petition  contains  less  than 
three-fifths  of  the  legal  electors  of  the  county 
whose  names  appear  upon  the  last  assessment 
rolls  of  the  ooonty.  such  petition  la  wkoUy  in- 
sufficient upon  which  to  order  an  election  tor 
the  relocation  of  the  county  seat ;  and  the  coun- 
ty attorney  of  the  county  in  which  the  petition 
is  presented  may,  in  the  name  of  the  state, 
mamtain  an  action  to  enjoin  tbe  board  of  coun- 
ty commissioners  from  canvassing  tbe  votes  cast 
at  and  returned  from  tbe  several  precincts  of 
the  coun^  at  an  election  ordered  upon  such  a 
petition." 

In  Cowlea  v.  Sdiool  District,  88  Kan.  603, 
129  Pac.  176,  an  analogous  question  wra  also 
presented.  It  was  desired  by  some  of  the 
residents  of  a  school  district  to  boild  a 
schoolhouse  at  a  greater  cost  than  allowed 
by  the  general  statutes.  The  Issne  of  bonds 
for  such  purpose  is  Umited,  by  secUoD  7631 
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of  the  General  Statntea  of  1000,  to  1%  per 
cent,  of  the  taxable  property  In  the  district, 
DDless  permission  to  vote  a  larger  sum  was 
obtained  from  the  board  of  school  fund  com- 
missioners of  the  state.  The  method  of  se- 
cnriDg  such  permission  was  by  petition  of  the 
Toters  of  the  district  requesting  the  district 
board  to  make  application  to  the  board  of 
school  fund  commissioners.  After  final  ac- 
tion upon  the  petition  of  the  voters  to  the 
BdHMl  board,  and  when,  the  application  was 
pending  before  the  state  board,  an  attempt 
was  made  to  withdraw  from  and  also  to  add 
names  of  voters  to  the  petition,  and  It  Is 
held  In  that  case  that,  after  the  final  action 
by  the  school  district  board,  no  withdrawals 
from  or  additions  to  the  names  on  the  peti- 
tion was  permissible.  While  the  question 
was  not  In  Issue  as  to  additions  and  with- 
drawals before  the  school  district  board  had 
taken  final  action,  the  decision  turns  upon 
the  time  of  making  such  additions  or  with- 
drawals, and  the  <dear  Inference  from  the  de- 
rision is  that  suc^  changes  in  the  petition 
trd^t  properly  baTe  been  made  b^re  final 
action  thereon. 

In  Price  v.  McPherson,  02  Kan.  82,  139 
Pac  1162.  tbe  time  of  presenting  petitions 
and  protests  is  discussed,  and  inferentlally  it 
Is  held  that  dianges  may  be  made  before, 
but  not  after,  final  action  has  been  taken  In 
the  matter. 

In  Bodgers  t.  City  of  Ottawa,  88  Kan. 
176, 100  Pac.  766,  the  city  council  passed  and 
pnblidwd  a  rcsolatlon,  as  provided  by  law, 
declaring  it  necessary  to  grade  and  curb  a 
certain  street.  Tbe  statute  relevant  thereto 
provides  in  substance  that,  If  a  majority  of 
the  resident  owners  of  property  liable  to  tax- 
atlMi  for  the  Improvement  do  not  file  their 
protest  against  tbe  imprDrement,  the  council 
shall  have  power  to  cause  the  work  to  be 
done,  etc.  Tbe  tlzm  there  was  apedfled  by 
statute,  and  the  city  undertook  to  proceed  be- 
cause a  majority  ot  the  voters  had  not  pro- 
tested. The  20  days  allowed  by  law  for 
making  the  protest  bad  not  expired,  and  the 
court  held  that  they  were  entitled  to  the 
foil  time  to  make  the  protest 

By  analogy,  we  think  tbe  electors  of  the 
dty  in  this  case  had  a  right  to  produce  ad- 
ditional petitions  for  the  recall,  and  that  per- 
sons who  had  signed  the  petition  for  recall 
bad  tbe  right  to  revoke  their  action  thereon 
during  and  not  after  the  10  days  which  was 
allowed  by  the  statute  for  the  amendment 
after  the  first  petition  had  been  held  by  the 
dty  clerk  as  Insufficient  Within  that  time  a 
sufHclent  number  of  qualified  voters  revoked 
their  action  in  signing  tbe  petition  for  the 
recall,  and  the  number  of  petitioners  left 
therecm.  Including  the  petitioners  who  bad 
signed  for  the  recall  during  the  same  time, 
■viaa  not  sufficient  to  constitute  25  per  cent 
of  tbe  total  vote  cast  for  mayor  at  tbe  last 
preceding  election. 

[2J  The  statute  does  not  authorize  the  nam- 


ing, in  a  recall  petition,  of  another  person  to 
be  nominated  or  elected  as  a  successor  to 
the  incumbent  upon  his  removal.  Some  elec- 
tors mlgbt  desire  tbe  recall  of  the  incumbent, 
provided  the  successor  named  in  the  petition 
was  to  be  elected,  but  otherwise  would  be 
opposed  to  tbe  recaU.  Such  a  petition  pre- 
sents to  the  electors  a  dual  question  and  ii^ 
illegaL  Leavenworth  v.  Wilson,  69  Kan.  74, 
70  Pac.  400,  2  Ann.  Caa.  367.  The  petition  In 
such  case  must  present  the  single  question, 
vis.:  Shall  tbe  dty  officer,  naming  him,  be 
recalled? 

The  purpose  of  the  recall  law  Is  that  the 
competency  and  integrity  of  the  Incumbent 
officer  Is  to  be  so  far  tested,  through  the  vote 
by  petition  for  a  referendum  election, '  that 
20  per  cent  of  the  electors  petitioning  there- 
for tnay  compel  the  calling  of  an  election. 
The  only  proper  question  to  be  determined 
by  the  dty  derk  la  whether  the  prescribed 
number  of  electors,  qualified  to  vote  fbr  a 
successor  to  the  officer  sought  to  be  removed, 
have  petitioned  for  tbe  recall  election.  Tbe 
petitions  are  therefore  invalid. 

The  writ  is  denied.  All  the  Jnetloes  con- 
cur. 


BEBLER  V.  SIMS.    (No.  18662.) 
(Supreme  Court  of  Kansas.    Nov.  14,  1014.) 

(BvUabuM  by  th€  Court.) 

1.  Vknoob  and  Pubohasbb  (1 140*)— Mabket- 
ABuc  Trn«— AnsTRACT  or  TrTLE-jgum- 

CIENOT— AJMDAVITS. 

The  rule  respecting  the  use  of  affidavits  In 
making  abstracts  of  title,  stated  In  Linacott  v. 
Moseman,  84  Kan.  G41,  U4  Pac.  1088,  Van 
Gundy  v.  Shewey,  00  Kan.  253,  133  Pac.  720, 
47  L.  B.  A.  (N.  S.)  645,  and  in  this  coss,  re^ 
ported  in  01  Kaa.  761.  130  Pac.  371,  Is  ad- 
hered to. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pm^haser,  Cent.  Dig.  H  262-264;  Dec  Dig.  { 

2.  Vbnoob  and  PobohabbC  (i  140*)— Unt- 

OHANTABU  TmS— AbBXBAOT    OW  TtTLt" 

Tax  Deed. 

An  abstract  of  title  noted  the  appearance 
of  a  tax  deed  upon  the  record  in  no  other  way 
than  by  designating  the  inBtrumest  as  a  tax 
deed  issued  to  a  person  named  on  a  date  given, 
and  stating  the  date,  book,  and  page  of  the 
record.  It  is  A«M  that  tiie  abstract  of  tiie  tax 
deed  was  not  luffident  to  show  a  merchantable 
title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pu^rchaaer,  Cent  Dig.  BS  262-264 ;  Dec  Dig.  S 

3.  Appbai,  and  Ebkob  (§  836*)— Rbheabiho 
— Mattebs  Considered. 

Where  a  case  was  submitted  upon  one  sin- 
gle question,  detiDltety  stated  to  be  the  only 
question  to  be  decided,  which  alone  was  argmed, 
considered,  and  decided,  a  different  gucstion  will 
not  be  considered  when  presented  for  the  first 
time  on  a  rebearing,  and  there  is  no  suggestion 
of  surprise,  accident,  or  mistake. 

•  [Ed.  Notk— Vor  oOux  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  SS41-8243;  Dec  Dig.  1 
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On  rehearing,  former  dedslon  adhered  to. 
For  former  opinion,  see  91  Kan.  757,  13d 
Fa&  871. 

F.  If.  Mfutln,  of  Hnteblnson,  A.  (X  Scates, 
of  Uberal,  and  Albert  Watklns,  at  Dodge 
City,  for  appellant  Dyer  &  Moffat,  <tf  Kins- 
ley, for  appellee. 

BENSON,  J.  The  opinion  In  this  case, 
reported  In  91  Kan.  767,  1^  Fac.  871,  ap- 
pears to  have  caused  apprehension  that  trans- 
actions In  real  estate  would  be  hindered  by 
the  intrapretatloa  given  to  the  agreement  to 
famish  an  abstract  shoving  a  merduutable 
tltlfe  Upon  the  rehearing  the  case  has  again 
been  argued  with  great  seal  and  ablUtv^  but 
we  are  satlsfled  that  the  opinion  la  well 
within  the  safe  currents  of  reason  and  au- 
thoiltr. 

[1]  The  paragraph  of  the  opinion  especial* 

ly  criticized  Is  this: 

"Here  tbe  abstract  abows  an  outstanding  title 
in  fee  in  Pieper.  Its  Talidity  depends  upon 
tnatteiB  of  fact  concerning  notice,  posaession, 
and*  periods  of  limitation.  To  reqoire  a  pur- 
chaser to  accept  affidavits  upon  such  matters 
would  impose  too  txea.t  a  hazard  and  would  be 
unjust  Whether  Fieper  is  living  or  dead  does 
not  appear,  and  so  another  element  of  ancertain- 
ty  arises,  respecting  heirship,  minority,  and 
^e  period  of  limitations."  Heeler  v.  Sims,  91 
Kan.  761,  762, 189  Pac.  872. 

After  referring  to  this  paragraph,  coun- 
sel say: 

"A  conacientioui  examiner  of  real  estate  titles 
will  not  coDteud  that  a  court  should  bold  a 
title  to  be  a  marketable  title  when  its  validity 
depends,  not  upon  a  record  chain,  but  merely 
upon  adverse  possesBlon." 

This  declaratioa  suggests  the  real  turn- 
ing point  in  this  lawsuit  While  the  tlUe 
here,  It  la  true,  does  not  rest  upon  adverse 
possession  alone,  its  validity,  as  the  abstract 
shows,  dei)end8  In  part  at  least  upon  the 
question  whether  there  was  i>ossesslon  ad- 
verse to  the  title  tinder  tbe  sheriff's 'deed, 
when  the  proceedings  upon  which  It  was 
based  were'  commenced.  And  this  question 
Is  presented  by  the  abstract  Tbe  convey- 
ance to  Hun  tin  was  made  by  tbe  holder  of 
the  fee  title.  It  Is  not  characterized  in 
the  argument  a  "wild  deed,"  bat  Is  found 
within  the  regular  chain  of  conveyances  (a 
fact  that  seems  to  have  been  overlooked), 
for  In  the  same  brief  it  Is  said,  using  the 
language  of  the  opinion  in  Prest  t.  Black, 
63  Kan.  682.  684,  66  Pac.  1017: 

"It  is  undeniable  that  only  such  conveyances 
or  other  grants  as  are  in  tht  record  chain  of 
title  are  constructive  notice  to  subsequent  pur- 
chasers or  incumbrancers.  The  registering  of  a 
deed  or  will  by  a  stranger  to  the  record  chain 
does  not  impart  notice  to  any  one." 

It  Is  snffldent  to  say  that  ttie  HantiLn  deed 
was  not  made  by  a  stranger  to  the  record, 
but  by  one  who  then  owned  the  fee,  as  the 
record  showed. 

Briefly  stated,  tbe  situation  revealed  by 
tbe  abstract  Is  that  the  tlUe  was  in  Wilcox. 
On  March  20,  1889,  be  conveyed  to  Huntln, 
Hunttn  to  Drew,  and  Drew  to  Pinter;  the 


last  conveyance  being  dated  May  81,  1898. 
With  Pieper  the  record  title  ends.  The 
sheriff's  deed  is  based  upon  a  foreclosure 
suit  commenced  March  3,  1889,  against  Wil- 
cox and  wife  and  the  mortgagors.  At  that 
time  the  fee  title  was  in  Huntln,  who  was 
not  made  a  i>arty.  The  last  grantee,  Pieper, 
owns  It  according  to  the  record,  unless 
Rush,  the  purchaser  at  the  sberUTs  sale, 
and  his  grantees  are  protected  because  of 
the  absence  of  the  Huntln,  Drew,  and  Pieper 
^eds  from  the  record  at  the  commencement 
of  the  foreclosure. 

The  situation  Is  simplifled  by  remembering 
that  the  sheriff's  dee^  Is  of  no  greater  ef- 
ficacy than  a  conveyance  from  Wilcox  (and 
the  other  parties  to  tbe  foreclosure)  would 
have  been.  If  Wilcox  was  then  in  possea- 
slon,  or  tf  the  land  was  then  vacant  the 
Bush  title  Is  good,  but  the  affldavits  do  not 
state  whether  either  of  these  facts  extotffd. 
Inasmuch  as  affldavits  were  resorted  to,  the 
omission  la  significant^  and  such  as  wonld 
attract  the  attention  cut  a  careful  examiner. 
Each  of  the  afflants  testified: 

"That  he  has  bees  acquainted  with  section  29 
in  township  26  south  of  range  30  west  of  the 
6th  P.  M.  in  Gray  county  for  the  past  20  years, 
having  aeea  and  been  on  the  land  at  least  onoe 
each  year  for  the  past  20  years,  and  positively 
knows  that  no  one  has  been  in  possession  of 
said  land,  except  Clint  C.  Rush  and  B.  C 
Xi^Ids  and  their  grantees  under  them.  That 
there  has  been  no  adverse  possession  to  them  or 
to  their  grantees." 

If  the  abstract  showed  title  tttm  fb» 
record  alone,  it  wonld  be  sufficient  ^  U 
It  showed  title  from  the  record,  aided  by 
advwse  possesion,  it  might  be  suffldent, 
but,  falling  In  either  respect  it  Is  insufflclent 
Because  of  this  defect  the  affidavits  were 
procured  and  attached.  The  contention  la 
that  this  outatandii^  title  was  divested  by 
adverse  possession.  Whether  it  was  so  di- 
vested depends  on  tacts  not  shown  by  tbe 
affidavits.  They  do  not  show  that  tbe  pos- 
session was  op^  actual,  and  exclusive. 
Dickinson  v.  Bales,  59  Kan.  224,  227,  52  I^c. 
447;  Warvelle  on  Abstracts  (8d  Ed.)  |  674. 
Ag^,  the  time  necessary  for  adverse  pos- 
session to  ripen  tuto  title,  as  against  the 
owner  In  fee,  is  15  years,  in  analogy  to  the 
statnte  of  limitations. 

"In  other  words,  as  15  years'  possession  under 
a  claim  of  title  is,  generally  speaking,  by  the 
statute  of  limitations  a  bar  to  an  action  brought 
by  one  under  no  disability,  proof  of  such  poa* 
,  session  is  sufficient  evidence  of  title."  HoUen- 
back  V.  Bss,  81  Kan.  87,  1  Pac.  275. 

In  the  case  of  a  minor,  the  disability  en- 
larges the  time  to  two  years  after  he  reach- 
es majority.  Civil  Code,  H  16,  16.  It  was 
said  In  Goodman  v.  Nichols,  44  Ean.  22,  29, 
23  Pac.  957,  960: 

"A  title  by  prescription  arises  in  the  adverse 
occupant  at  the  end  of  15  years,  if  the  owner 
labdrs  under  no  disability;  and.  If  he  doea, 
within  two  years  after  the  disability  Is  re- 
moved.** 

The  important  Qualification  in  iliis  quota- 
tion concerning  disability  must  be  noticed. 
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If  adverse  possession  under  the  sheriff's 
deed  was  taken,  a  cause  ot  action  to  re- 
cover the  land  accrued  in  favor  ot  the  holder 
of  the  Huntin  title.  If  the  owner  was  thea 
an  adult,  and  the  adverse  possession  was 
continued  without  Interruption,  he  was  bar^ 
red  in  15  years.  If  he  was  a  minor,  tba 
period  of  limitation  would  be  extended  for 
two  years  after  attaining  majority,  although, 
If  a  cause  of  action  accrues  to  an  adult  own- 
er In  possession,  his  snbseanent  death  and 
a  descent  cast  upon  a  minor  heir  would  not 
Interrupt  the  running  of  the  statute.  Davis 
V.  Threlkeld,  58  Kan.  763,  51  Pac.  226. 

The  former  opinion,  however,  was  not 
based  on  insufficient  statements  of  the  af- 
fidavits, but  upon  the  principle  that  a  con- 
tract to  fumisb  an  abstract  showing  a  mar- 
ketable title  is  not  complied  with  by  pre- 
senting one  that  purports  to  show  by  affida- 
vits only  that  the  fee  title,  which  appears 
by  the  abstract  to  be  outstanding,  has  been 
divested  by  limitation  or  adverse  possession. 
Repeating  the  language  of  the  Nellans  Case : 

"A  title  is  doubtful  if  it  exposes  the  party 
holding  it  to  the  hazaf^s  of  litieation."  Mc- 
Natt  V.  NeUans,  82  Kan.  424,  lOS  Pac  834. 

Whether  the  bolder  of  the  Huntin  title, 
be  he  adult  or  minor,  under  disability  or 
not.  Is  barred  by  limitation  or  adverse  pos- 
session depends  of  course  upon  extrinsic 
facts.  Must  the  vendee  take  the  risk  of 
proving  such  facts? 

It  Is  lield  in  Nebraska  that  un released 
trust  deeds,  made  to  secure  the  payment  of 
money,  constitute  defects  In  the  title  that 
will  excuse  a  vendee  from  performance,  al- 
though, upon  the  face  of  the  record,  the 
statute  of  limitations  may  have  barred  the 
creditor  or  the  trustee  from  foreclosure. 
Justice  V.  Button,  89  Neb.  367, 131  N.  W.  736. 
A  note  following  the  report  of  this  case  In 
88  U  R.  iu  (N.  S.)  1.  on  the  subject  "What 
Is  a  Marketable  Title,"  reviews  a  multitude 
of  GMesi  In  that  case  it  a^ieared  that  there 
was  an  agreement  to  fnmUh  an  abstract 
A  tax  deed  had  been  Issued  on  the  land  snb- 
MQuent  to  the  trust  deeds,  and  s^ldavits 
were  attached  to  the  abstract  to  prove  that 
the  parttes,  nnder  whom  the  vendor  claim- 
ed title,  had  held  possession  by  vlrtae  of 
tbat  deed  tot  more  than  seven  years  pre- 
ceding the  tender  of  the  ebstraet.  The 
land  was  situated  In  Colorado,  and  It  was 
cootoided  that,  because  the  creditors  were 
not  irtthln  the  exc^>tlons  of  the  statute  of 
UmltatlODB  of  that  state,  the  trust  deeds  were 
not  incumbrances  upon  the  land.  Beply- 
Ing  to  tbls  contention,  the  court  said : 

"Ndther  creditor  makes  a  etatemnt  that  the 
debt  has  been  paid,  and  they  would  not  be 
boand  by  an  affidavit  sworn  to  by  the  owner 
of  the  land." 

No  reference  Is  made  in  the  opinion  to 
the  tax  deed  held  by  the  vendor,  as  one  is 
beld  In  this  case,  to  buttress  the  title.  The 
oplnlcm,  altbou^  quite  brle^  discloses  the 
news  of  ttut  coart  concemlag  tt»  offlce  of 


affidavits  upon  abstracts,  when  used  to 
prove  the  fact  that  outstanding  Hens  are 
barred  by  limitations.  In  the  note  referred 
to  under  the  subhead  "Right  to  Rely  on  Ab- 
stract," at  page  8  of  38  L.  R.  A.  (N.  S.),  the 
commentator  says: 

"Where  the  contract  calls  (or  an  abstract 
showing  a  marketable  tlUe,  tbe  purchaser  bas  * 
a  right  to  rely  upon  the  abstract,  and,  if  that 
does  not  show  a  marketable  title,  he  is  justi- 
fied In  rising  to  accept  the  property." 

Many  cases  are  dted  as  supporting  this 
proposition. 

In  Howe  V.  Coates,  97  Minn.  385, 107  N.  W. 
397,  4  L.  B.  A.  (N.  S.)  1170,  114  Am.  St  Rep. 
723,  It  Is  held  by  the  court: 

"A  purchaser  will  not  be  compelled  to  take 
a  title  when  there  is  a  defect  in  tbe  record  title 
which  can  be  cured  only  by  resorting  to  parol 
evidence."   SyL  S. 

In  that  case,  the  contract,  as  the  court  con- 
strued it  required  the  vendor  to  furnish  an 
abstract  showing  a  marketable  title  of  record. 
A  distinction  is  made  In  the  L.  R.  A.  note  be- 
fore referred  to  between  such  a  contract  and 
one  merely  requiring  that  the  abstract  shaU 
show  a  marketable  title;  The  opinion,  how- 
ever, discusses  the  whole  subject  in  a  lumi- 
nous and  highly  satisfactory  manner,  and 
cites,  among  a  multitude  of  cases,  Ruther- 
ford Land  &  Improvement  Co.  v.  Sanntrock 
(N.  J.  Ch.)  44  AU.  938,  In  which  Pitney,  V.  C, 
said: 

"I  will  define  a  title  tbat  is  not  marketable 
as,  in  the  first  place,  one  where  the  written  title 
contains  on  its  (ace  some  notice  of  something 
outside  which  may  lead  to  some  fact  that  may 
disturb  tbe  title :  where  tbe  deeds,  wills,  or  de- 
crees give  on  their  face  some  indication  of  some 
existineoutBtandlng  fact  which  will  affect  the 
title.  Then  another  one  is  where  the  title  de- 
pends necessarily  upon  mdtter  in  pals,  which 
is  in  itself  a  doabtrul  fact  ^i^d  never  can  be 
determined  or  established,  except  by  brlnjring 
every  party  interested  Into  court— certainly 
others  besides  tbe  immediate  party  to  the  suit 
for  specific  performance." 

In  Shrlver  t.  Shrlver,  86  N.  Y.  S75,  684, 

it  is  said: 

"A  title  may  be  doubtful,  which  Is  to  say 
unmarketable,  because  of  the  uncertainty  <Uf 
some  matter  of  fact  appearing  in  the  course  of 
the  dednction  of  It" 

In  HeUer  t.  Cohen.  164  N.  T.  299,  806,  Sll, 
48  N.  B.  627,  628,  630,  where  the  rec- 
ord shows  defects  in  a  Judicial  proceeding 
through  which  tbe  title  was  derived,  the 
same  court  stated  several  rules  to  determine 
whether  a  title  la  marketable,  deduced  from 
former  declslonB  at  that  court  among  others 
this: 

"Where  there  Is  a  defect  in  the  record  tlUe 

which  can  be  supplied  only  by  resort  to  parol 
evidence,  and  the  title  may  depend  opon  ques- 
tions of  fact,  the  general  rale  is^that  the  pur- 
chaser will  not  be  required  to  perform  his  con- 
tract." 

Referring  to  the  argument  that  although 
tbe  title  of  record  was  defective,  it  was 
cured  by  adverse  possession  of  tbe  vendor, 
It  was  said: 

"It  is  not  sufficient  tbat  he  has  merely  held 
the  possession  undisturbed  for  the  period  of 
20  years.    The  fact  that  th«  ^aintifEs  and 
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their  predecewoT  in  title  were  in  tbe  undiatnrb- 
ed  possession  of  the  land  for  20  years  and  up- 
wards doea  not  show  that  the  posseasion  was 
adverae." 

Tba  forgoing  authorlttes  and  others  that 
might  be  died  to  the  same  effect  are  In  bar- 
monr  with  the  cvtlni<Hi  In  Llnscott  v.  Moee- 
man,  84  Kan.  641,  U4  Paa  1088,  where  the 
Bnbject  of  affldavlta  reinforcing  abstracts  is 
fully  considered.  After  qnotlng  from  War- 
relle  on  Abstracts,  S13,  where  sworn  expert 
statements  respecting  death,  births,  mar- 
riages, and  the  lllce  are  referred  to,  It  is  said: 

"Except  in  cases  of  the  kind  indicated,  a  ven- 
dee cannot  be  compelled  to  accept  a  utie  de- 
peDding  for  its  vafiditr  upon  parol  evidence, 
which  he  mar  not  be  able'  to  command  when 
needed." 

It  was  held  in  the  linscott  Case  that  an 
affidavit  attached  to  an  abstract  did  not  re- 
move a  cloud  on  the  title  created  by  an  oil 
and  gas  lease.  See,  also,  Manpln  on  Mar- 
ketable Title  (2d  Ed.)  |  289,  from  which  a 
quotation  is  also  made  in  the  Llnscott  Case. 

Without  further  citations,  it  sufficiently 
appears  from  decisions  in  this  state  and  in 
other  jurisdictions  that  this  abstract  of  title 
did  not  show  a  marketable  title.  The  de- 
fendant is  not  required  to  assume  the  hazard 
of  proof  to  defend  what  appears  from  the 
record,  as  shown  upon  the  abstract  to  be  an 
outstanding  titie  In  Pieper.  The  burden 
should  be  upon  tbe  vendor  to  procure  a  con- 
Teyance  from  the  persons  holding  such  an 
Interest  or  otherwise  to  establish  a  superior 
right  In  himself.  We  are  not  required  to 
pass  upon  tbe  validity  of  the  plaintiff's  title, 
but  only  lUKHi  the  sodBdoicy  ct  tbe  ^abstract 
to  compel  specific  performance.  1  Am.  & 
Eng.  Encyc.  of  L.  &  Pr.  200  (3).  This  propo- 
sition Is  more  folly  stated  In  the  Mellaos 
CaB& 

[2]  It  Is  next  contended  that  the  notation 
in  the  atistract  of  a  tax  deed  In  the  chain  of 
conveyances,  under  which  plaintiff  claims, 
shows  his  title  to  be  perfect  This  Is  only 
that  a  tax  deed  was  Issued  by  tbe  county 
deA  on  a  date  named  to  B.  G.  Nelds,  giv- 
ing Qie  date,  book,  and  page  of  the  record. 
It  Is  argued  that,  because  a  perfect  tax 
deed  is  prima  facie  evidence  of  the  regularity 
of  the  proceedings  and  of  a  good  tltie,  the 
mere  designation  is  sufficient  Many  tax 
deeds,  however,  are  void  upon  their  face. 
Others  are  avoided  for  irregularity  In  an- 
tecedent proceedings  or  failure  to,  take 
possession  In  tbe  time  allowed  by  law.  Cer- 
tainly an  abstract,  if  it  does  not  set  out  the 
substance  of  the  antecedent  proceedings  up- 
on which  the  deed  Is  based,  should  at  least 
state  enough  of  the  contents  of  the  Instru- 
ment to  show  that  It  is  valid  upon  Its  face. 
It  Is  not  believed  that  competent  examiners 
would  consider  the  mere  name  of  the  instru- 
ment sufficient.  That  Is  not  an  abstract, 
but  an  appellation. 

A  form  for  abstracting  a  tax  deed  Is  given 


In  Warvelle  oa  Abstracts  (3d  Ed.)  |  537. 
The  author,  at  section  540,  says: 

**Whenever  a  tax  deed  Is  relied  on  as  a  foun- 
dation of  title  which  is  independent  of  and  ad- 
verse to  all  other  titles,  particularly  that  of 
tbe  person  who  was  last  seised  of  the  fee,  a 
full  exposition  of  tbe  method  by  which  the  right 
was  acquired  it  an  essential  preliminary  to 
demonstrate  tbe  validity  of  all  succeedins  con- 
veyances. The  tax  deed,  unaided  by  statute, 
is  not  sufficient  to  demonstrate  title,  though  it 
may  be  prima  fade  evidence  of  such,  but  tbe 
prior  steps  must  be  shown,  and  ail  uie  requi- 
sites necessary  to  a  complete  and  pofeet  title 
under  the  statute  most  be  fully  and  succinctly 
stated." 

See,  also,  1  Am.  &  Eng.  Bncyd.  of  Lb  & 
Pr.  199. 

[3]  Finally  it  Is  said  In  the  argument  on 
this  rehearing  that  the  question  whether  the 
abstract  shows  a  marketable  titie  was  not 
material,  and,  if  It  did  not,  It  should  have 
been  returned  for  correction  with  objections. 
This  Is  a  complete  departure  from  the  posi- 
tion taken  at  the  first  argument  It  was 
then  stated  at  the  opening  of  tbe  plaintiff's 
brief: 

"Tbe  only  question  for  the  court  to  determine 
in  this  case  is  as  to  whether  or  not  tbe  ab- 
stract of  title  tendered  by  the  appellant  C.  W. 
Beeler,  showed  a  good  merehantaUe  title  in  him 
to  certain  lands  described  In  bia  petition." 

AocH>tlng  this  statonent,  the  pleadings 
were  not  crlUcaUr  examined  to  determine 
whether  the  demurrer  should  have  been  sns- 
tolned,  bnt  the  abstract  was  examined  to  see 
whetlMtr  It  disclosed  «  merdiantoble  tltie 
There  Is  no  suggestion  of  mistake,  acddoit, 
or  sutprlse  tn  ^^Hi>y  this  frank  statement 
of  tbe  issues,  and  no  reaacm  appears  why 
tbe  only  question  submitted  for  dedslm, 
whidi  alone  was  argued,  considered,  and 
decided,  should  be  changed  at  this  advanced 
stage  of  the  litigation  and  lan  entirely  new 
inquiry  be  entered  upon. 

The  former  judgment  la  adhered  to.  All 
tbe  Jostlces  concur. 


HIKES  V.  KAYS  et  aL   (No.  18608.)  t 
(Supreme  Court  Ot  Kansas.    Nov.  14,  1914.) 

(ByTMut  If  ike  Court.) 

MOBTQAOES  (S  492*)— F0HECU>SnBB— BUBSB- 

quBNT  Lien. 

In  a  foreclosoie  action,  the  holdar  of.  s 
subsequent  lien,  who  is  made  a  deteidant  is  en- 
titied  to  have  its  validly  determined  before 
tiie  property  is  sold. 

[Ed.  Note.— For  other  easas,  see  Hortgages, 
Cent  Dig.  I  1438;  Dec.  Dig.  1  402.*] 

Appeal  from  District  Court  Jobnscm 
County. 

Action  H.  B.  Hlnes  against  JcAin  O. 
Kays  and  others.  Judgment  for  plaintiff,  and 
defendants  appeaL    Affirmed  In  part,  and 

remanded. 

F.  W.  Oasner,  of  Kansas  City,  Mo,  tor 
appellants.  W.  H.  Lu  Watts,  at  Kansas  City, 
Mo.,  for  appellee. 
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UASQN,  J.  H.  a  Blaes  bsovght  an  action 
to  foreclcwe  a  real  esute  inortsas&  F.  W. 
Gaaner  was  made  a  defendant  aader  the  alle- 
gation that  be  claimed  an  iotereat  Is  tbe  prop- 
erty, which  in  tact  waa  subject  to  that  of  the 
plaintlfl.  Caaner  tiled  an  answer,  oonstetlog 
ol  a  general  dmlal  and  a  croes-petltion,  set- 
ting  up  a  aabaequent  mottnage,  wMcdi  he 
a^ed  to  have  foreclosed.  The  croai>petltlon 
was  stricken  out  on  motion  of  the  plaintiff. 
Judgment  was  rendered  foreclosing  the  flrat 
mortgage,  on  which  the  property  vns  sold. 
C&auex  appeals,  and,  ammig  other  rulloga, 
complains  ot  that  atiiklng  out  hla  ciiw»-peti- 
tion. 

No  SDiBcient  reason  appears  for  striking 
oQt  Casnw's  croaa-petltlon.  He  was  entitled 
to  hare  his  claim  adjudicated  in  this  action. 
27  Cyc  1606.  The  right  to  have  his  interest 
determined  before  the  property  was  sold  was 
a  substantial  one,  the  denial  of  which  was 
preJudidaL  The  plaintiff  contends  that  the 
Biortgage  to  Casuer  waa  wtiiMPiiahed  by  a 
later  iramnty  deed.  The  evidence  regard- 
ing this  was  taken  upon  a  motion  to  conOrm 
the  sale.  Gasner  tesUfled  that  he  held  the 
mortgage  and  deed  In  different  capacities. 
He  was  entitled  to  have  this  question  tried 
oat  upon  issues  made  by  the  sheadings  In  the 
case.  Because  this  right  was  denied  falm, 
the  sale  will  be  set  aside  and  the  Judgment 
modified  so  far  as  to  allow  the  Issue  as  to 
Casnar'a  lien  to  be  made  up  and  tried  out. 
la  the  cros8-i>etltion  Casner  asked  to  have 
Dew  parties  brought  In  merely  that  be  might 
Itare  personal  Judgment  against  them.  To 
bave  refused  this,  while  allowing  the  cross- 
petHlon  to  stand,  would  not  have  been  error. 

The  defendant  complains  of  a  number  of 
otber  roUnga.  amne  of  which  reqiulra  brief 
mention.  A  demurrer  to  the  amended  peti- 
tion was  pnqierly  overruled,  notwithstand- 
iag  some  generality  in  its  stat^nent.  No 
copy  of  the  note  was  attached  to  the  petition, 
bat  one  was  forvmrded  to  the  dertc  a  few 
days  later,  and  was  by  him  placed  among 
tbe  flies  of  the  case.  This  made  it  In  effect 
a  part  of  the  petitloD.  The  defendant  main- 
tabu  that  he  was  not  given  a  reasonable 
opportunity  to  present  hla  evidence  upon  the 
Issoes  raised  by  the  general  denial.  So  far 
IS  the  validity  of  the  plaintiff's  mortgage 
Is  cmcemed,  there  is  no  suggestion  of  an  oc- 
vUlm  for  any  erldmoe:  The  plaintiff  was 
the  mortgagee,  and  the  execution  of  the  note 
and  mortgage  was  not  denied,  nor  waa  any 
defense  to  It  offered  by  pleading  or  other- 
wise. The  petition  alleged  that  the  mortgage 
was  given  for  a  part  of  the  purchase  price, 
less  than  one-third  of  which  bad  been  paid. 
Ko  evidence  was  offered  in  support  of  this 
prior  to  the  Judgment,  but,  on  the  motion 
to  confirm  the  sale,  evidence  waa  giveo  which 
doubtless  Justified  such  a  finding,  and  noth- 
ing iB  suggested  to  the  contrary.  The  ex- 
istence of  that  fact  Justifies  limiting  the  pe- 
riod ot  redemption  to  six  months.    Qen.  St 


iSOO,  i  GOe&  The  Judgment  la  complained 
of  as  not  being  suffldently  definite  in  its 
terms.  It  did  not  recite  the  history  vt  the 
transaction  out  of  which  it  grew  as  fully  as 
is  sometimes  done,  but  It  Inelnded  everything 
essential  to  a  decree  ot  foreclosure. 

The  Judgment  la  affirmed,  so  far  as  it  de- 
creea  the  foreclosure  of  the  plaintiff's  mort- 
gage, but  the  cause  is  remanded,  in  order 
that  the  question  of  Oasner^  Uon  may  be 
determined.  AU  the  Juattcea  concur. 


STATE  ex  rel.  FOOTE,  Co.  Atty.,  et  al.  v. 
BOARD  or  GOM*RS  OF  CITY  OP  HUT- 
OHIKSON  et  aL    (No.  lfiC9Z) 

(Supreme  Court  of  Kansas.    Nov.  14,  1914.) 

rfivRobu*  by  the  Vourt.) 

1.  ConsnTtmoKAL  Law  (H  66,  206*)— Leo 

IBI.ATXVK  POWBBS— IniTUTIVa  AND  RfinEB- 

KHDDM  Law, 

Swtion  1240  of  the  General  Statutes  ot 
1909,  known  as  the  initiative  and  referendum 
law,  is  not  violative  of  section  21,  art  2.  of 
the  Constitution  of  thU  atate,  altiiough  it  oon- 
fera  l^slative  powers  upon  boards  of  city  com- 
mfasioners  and,  in  turn,  upon  the  electors  in 
cities  of  the  flrat  class;  neither  la  It  violative 
of  section  2  of  the  Bill  of  RiKbts,  as  it  ftrants 
no  special  privileges  or  immunities. 

[Ed.  Note.— For  otber  caaea,  see  Constitutian- 
al  Law.  Cent  Dig.  M  UO,  lSl-624:  Dec  Dig. 
H  65.  205.*] 

2.  Statutxs  (I  S5H*)— ImTiAiivs  and  Bet- 

EBENDUU— RKFUBUGAN  FoXH  OV  OOTKBN- 

WENT. 

'  The  initiative  and  referendum  provisions  of 
•eetlMi  1240.  General  Statntea  1909.  are  not 
repugnant  to  section  4,  art  4.  of  the  Constitu- 
tion of  the  United  States,  which  guarantees  to 
every  state  a  republican  form  of  government. 

[Ed.  Note.— For  other  eases,  see  Stetntss, 
Dec  Dig.  I 

Appeal  from  District  Court,  Reno  County, 
Action  by  the  State,  on  relation  of  B,  T. 
Foote,  County  Attorney  of  Reno  County,  and 
John  Beck  against  the  Board  of  City  Com- 
missioners of  the  City  of  Hutchinson  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Affirmed. 

Walter  F.  Jones,  F.  L.  Martin,  and  Van  M. 
Martin,  all  of  Hutchinson,  for  appellants, 
A  a  Malloy  and  C.  M.  WlUlams,  both  of 
Hutchinson,  for  appellees. 

SMITH,  J.  This  action  was  brought  by 
the  state,  on  the  relation  of  the  county  at- 
torney of  Reno  county,  and  one  John  Beck. 

The  petition,  after  alleging  the  qualifica- 
tions of  the  relator,  alleged  that  the  city  of 
Hutchinson  la  in  Reno  county,  and  is  a  city 
of  the  first  class ;  that  at  and  for  some  years 
prior  to  the  bringing  of  the  action  it  had 
been  legally  acting  under  the  commission 
form  of  government,  and  the  names  of  the 
commissioners  and  mayor  were  therein  set 
forth.  The  petition  further  allied  that, 
prior  to  the  filing  thereof,  a  petition,  signed 
by  qualified  voters  of  the  dty,  more  than 
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25  per  cent  la  number  of  the  total  rote  cast 
for  all  candidates  for  mayor  at  the  last  pre- 
ceding general  election,  was  presented  to  the 
defendant  commission,  which  petition  re- 
quested that  a  certain  ordinance,  a  copy  of 
which  was  attached  thereto,  should  either  be 
passed  by  such  commission,  without  altera- 
tion, or  be  submitted  by  the  commission  to  a 
vote  of  the  qualified  electors  of  the  city,  with- 
out alteration,  within  the  time  provided  by 
law.  It  is  further  alleged  that,  after  the  fil- 
ing and  presentation  of  such  petition  to  the 
respondents,  the  dty  clerk  attached  thereto 
his  certificate  of  the  sufficiency  thereof,  a 
copy  of  which  certificate  was  attached  to  the 
petition.  It  was  further  alleged  that  it 
thereupon  became  the  duty  of  the  board  of 
c<»umissloners  to  pass  said  ordinance  as  re- 
quested, without  alteration,  and  within  20 
days  thereafter,  or  to  submit  such  ordinance 
to  a  vote  of  the  qualified  electors  of  the  city 
at  an  election  to  be  called  forthwith  after 
the  attaching  of  such  certificate  of  sufficien- 
cy; that,  notwithstanding  such  duty,  the 
board  of  commissioners  by  formal  action, 
and  by  a  unanimous  vote  of  all  the  commis- 
sioners, refused  to  pass  such  ordinance,  with- 
out alteration,  and  in  the  same  manner  refus- 
ed to  submit  such  ordinance  to  a  vote  of  the 
electors  of  tlie  city  or  to  call  an  election  for 
that  purpose.  EMrther  it  was  alleged,  in  the 
petition  filed  In  the  district  court,  that  the 
petition  presented  to  the  cc»umls8lon  was 
legally  sufficient,  under  the  laws  of  the  state. 

The  invyer  was:  That  mandamus  Issue 
out  of  the  court  directing  snch  board  of  com- 
missioners In  substance  to  pass  wltbout  al- 
teration and  publish  such  ordinan<%,  or  that, 
in  the  event  thc^  refused  so  to  do,  that 
sncb  botLTd  of  conunlssiondrs,  and  each  mem- 
ber thereof,  submit  the  ordinance  to  a  vote 
of  the  qaalifled  electors  of  the  dty  at  an  elec- 
tion to  be  called,  as  prayed  for,  for  that  put^ 
pose,  and  to  be  held  within  80  days  from 
the  date  at  Oxb  calling  tbereot  Fortlier  that 
a  large  number  of  citizens,  taxpayers,  and 
electors  of  the  dty  are  int«ested  in  the  re- 
lief sought,  and  are  without  adequate  remedy 
In  the  usual  and  ordinary  forms  of  action, 
and  that  the  wilt  of  mandamus  is  the  only 
effective  writ  In  the  prendses.  The  petition 
filed  in  the  district  court  was  presented  to 
the  Judge  of  sucb  court,  and  an  alternative 
writ  of  mandamus  was  allowed,  as  prayed 
for,  ordering  and  enjoining  the  reeipondente 
to  pass  the  ordinance  contained  la  the  peti- 
tion to  the  commission,  wltbont  alteration,  or 
that  the  board  call  an  election  and  submit 
the  ordinance  to  a  vote  of  the  qualified  elec- 
tors of  the  dty,  or  that,  failing  in  this,  the 
board  and  the  members  Qiereof  should  ap- 
pear and  show  caase  on  a  certain  day  why 
said  act  or  acts  should  not  be  performed. 

The  respondents  made  a  return  to  the  al- 
ternative writ,  in  substance  as  follows:  They 
admit  the  membership  of  the  board  of  city 
commissioners  as  alleged,  tbe  presentation 
of  the  petition  duly  signed  as  alleged,  and 


that,  immediately  upon  the  consideration  of 
the  petition  and  the  ordinance,  they  xmani- 
mously  decided  not  to  adopt  or  publish  the 
ordinance,  and  refused  to  submit  It  to  a 
vote  of  the  electors,  as  prayed  for.  Such  re- 
fusal was  based  upon  the  following  reasons: 
(1)  That  the  proposed  ordinance  is  In  con- 
travention of  section  4,  art.  4,  of  the  Con- 
stitution of  the  United  States,  and  contrary 
to  the  laws  of  the  state  of  Kansas,  in  that  It 
violates  section  2758  of  the  General  Statutes 
of  1900.  (2)  That  It  Is  partial  and  unfair 
and  mak^  unwarranted  discrimination  in 
favor  of  John  Beck,  the  chief  petitioner,  and 
if  adopted  would  be  invalid  and  of  no  force 
and  effect  (8)  That  the  statute  of  the  state 
under  which  it  is  proi^osed  to  submit  the 
ordinance  Is  in  confilct  with  section  4,  art. 
4,  of  the  Constitution  of  the  United  States, 
which  guarantees  to  every  state  a  republican 
form  of  government,  and  to  the  fourteenth 
amendment  of  the  federal  Constitution,  which 
guarantees  to  persons  the  equal  protection  of 
the  laws,  in  that  the  statute  denies  to  in- 
dividuals tbe  equal  protection  of  tbe  laws. 
(4)  That  such  statute  also  violates  section  5, 
art  12,  of  the  Constitution  of  the  state  of 
Kansas,  In  that  It  attempta  to  confer  legis- 
lative power  upon  the  qualified  electors  of 
cities  of  the  first  class,  and  also  violates  sec- 
tion 1,  art  2,  and  section  21,  art  2,  of  the 
Constitution  of  Kansas.  (6)  That  the  pro- 
posed ordinance,  if  adopted,  would  be  null 
and. void,  partial  and  unfair,  in  that  it  pro- 
poses to  give  John  Beck  and  his  assodates, 
who  own  a  certain  park  in  the  dty,  the  priv- 
ilege of  violating  the  Sunday  law  of  tbe 
state,  an  espedal  privilege  not  enjoyed  by 
other  persons  engaged  In  the  same  business. 
(6)  Further  that,  in  refusing  to  submit  tbe 
ordinance  to  a  vote  of  Qualified  electors,  they 
were  controlled  by  the  fiact  that  there  is  no 
money  In  the  dty  treasury  which  can  be  law- 
fully appropriated  to  the  payment  of  the  ex- 
pense of  tbe  election,  and  in  sabstance  that 
levies  bad  already  been  made  by  tbe  board 
of  commissioners  to  the  full  extent  and  limit 
allowed  by  law,  and  that  they  are  prohibited 
by  law  from  issuing  any  warrant  to  pay  any 
debt  or  expense  for  which  no  provision  had 
been  mad^  when  there  is  not  snflldent  mon- 
ey  on  band  to  meet  such  payment.  (7)  That 
a  vote  by  the  people  upon  sndi  ordinance 
would  disturb  the  peace  and  quiet  of  tbe  peo- 
ple of  the  dty  over  the  advisability  of  adopt- 
ing a  law  wbleb  would  be  invalid  and  nn- 
consHtutional  If  adopted.  That,  in  act- 
ing upon  the  proposed  ordinance,  tbey  acted 
within  the  Umlla  of  their  discrotlonary  pow- 
er conferred  upon  t^em  by  the  laws  of  tbe 
state,  and  were  acting  under  their  oaths  to 
tbe  best  of  thdr  ability,  and  deny  the  Juris- 
diction and  power  of  tbe  court  to  control 
their  discretion.  (9)  That  the  propcraed  ordi- 
nance is  not  ft  local  ordinance  adapted  par- 
ticularly to  the  dty  of  Hutchinson,  but  re- 
lates to  a  subject  of  general  legislation,  ap- 
plicable to  the  entire  state, 
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The  appellees  demmred  to  the  return  of  tiie 
Blternatfre  writ,  and  the  court,  In  an  extend- 
ed  opinion,  sustained  the  demurrer  and  ren- 
dered Judgment  for  the  plalutilfa  and  Issued 
1  peremptory  writ  of  mandamos  command- 
iog  the  defendants  to  do  the  things  prayed 
for  In  the  petition. 

The  respondents  appealed  and  specify  as 
error  the  sustaining  of  the  demurrer  to  the 
ictnm  and  In  awarding  Judgment  for  the 
plaintiffs  and  Inning  the  temponiy  writ  of 
taaDdamns. 

[1]  On  the  part  of  the  defendanta  It  Is  urg- 
ed Inferenttally  that  the  people  have  no  pow- 
er In  their  primary  and  individual  capacity 
to  make  laws,  for  the  reason  that  section  1, 
art  2,  of  the  state  Constltntion,  confers  this 
power  elsewhere.  It  provides: 

"The  l^islative  power  of  this  state  shall  be 
rested  in  a  hoove  oi  representatives  and  senate." 

Section  21*  art  2,  of  tiie  Constltntlon,  pro- 

vldes: 

"The  L^slatnre  may  confer  upon  tribunals 
tran-^ctlnjr  the  county  business  of  the  several 
muntips,  sncb  powers  of  local  ledslation  and 
admiQistration  as  it  shall  deem  expedient. 

It  Is  contended  that,  In  specifying  one  class 
of  tribunals  opon  which  powers  of  local  legis- 
lation may  be  conferred,  all  other  tribunals 
or  boards,  by  whatever  name  designated,  and 
»11  Individuals,  are  by  necessary  implication 
excluded,  and  any  attempt  by  the  Legislature 
to  coitfer  such  power  upon  such  other  trlbu- 
D&ls,  boards,  or  Indlvldnals  Is  In  Tiolatlon  of 
tbls  constitnttaoal  provision. 

There  is,  of  course,  no  contention  but  that 
all  the  legislative  power  of  the  state  Is  vest- 
ed In  the  Legislature,  or  that  the  Legislature 
may  not  delegate  to  tribunals  transacting 
county  business  such  power  of  local  legisla- 
tloQ  as  tt  deems  expedient  The  question  Is 
whether  the  power  to  delegate  legislative 
power  to  the  tribunals  speclfled  la  exclusive. 
That  it  is  not  excloslTe  Is  specifically  held 
IQ  City  of  Empbrla  r.  Smith,  42  San.  438, 
22  Pac  616.   It  Is  therein  said: 

"^e  power  given  to  the  Legislature  by  sec- 
tion 21  of  article  2  of  the  Constitution,  to  con* 
ler  m  the  tribunals  transactine  county  bnal- 
pen  Boeb  powers  of  local  legislation  and  admin- 
istration as  it  may  deem  expedient  is  not  ex- 
clusive.  but  such  powers  can  be  conferred  on 
other  local  agendes." 

This  court  has  repeatedly  recognized  and 
enforced  regulations  for  the  transaction  of 
local  bnstaiess  prescribed  by  indlvldaal  offi- 
otfs  or  boards,  and  authorized  by  statute, 
pertaining  to  the  manner  of  conducting  the 
business  which  by  statute  had  devolTed  upon 
them.   This  Is  legislation. 

Wulf  T.  Kansas  Clt^.  77  ICan.  858,  M  Pac. 
207,  embodies  an  extended  discussion  of  the 
power  of  the  Legislature  to  delegate  Its  leg- 
islative power  to  Indivldnal  boardst  other 
than  the  tribunals  transacting  county  busi- 
ness, and  to  cities.  The  tenor  of  the  case  Is 
in  accord  with  Emporia  t.  Smith,  supra,  and 
many  other  cases  therein  cited,  th^t  tibe  pow- 
«  of  tbe  L^Eislatnre  to  delegate  local  legis- 


lation to  tribunals  transacting  county  busi- 
ness ia  not  exclusive  but  may  be  conferred 
on  "other  local  agencies."  See,  al»o.  Ex 
parte  Pfahler,  160  Cal.  71,  88  Pac.  270, 11  L. 
B.  A.  (N.  S.)  1092,  and  notes,  33  L.  B.  A. 
(N.  S.)  969,  and  11  Ann.  Cas.  920. 

The  latest  decision  of  this  court  pertinent 
is  State  of  Kansas  ex  rel.  v.  Pratt,  92  Kan. 
247,  139  Pac.  1191.  The  city  of  Pratt  la  a 
city  of  the  second  class,  while  the  city  of 
Hutchinson  Is  a  dty  of  the  first  class,  but  the 
provisions  of  section  1503,  prescribing  the 
duty  of  the  city  commissioners  to  pass  ordi- 
nances petitioned  for  by  the  specified  number 
of  the  qualified  voters  of  the  city  or  to  sub- 
mit such  ordinance  to  a  vote  of  the  electors 
of  the  city.  Is  substantially  like  the  provisions 
of  section  1240,  prescribing  the  duty  of  the 
board  of  commissioners  of  cities  of  the  first 
class.   In  the  Pratt  Case,  supra,  it  was  said: 

"  •  *  •  .  Held  that,  under  the  provisions  of 
section  1503  of  the  General  Statutes  of  1909, 
it  is  the  duty  of  the  commiBsioners  to  pass  such 
repealing  ocdinance  or  submit  it  at  the  Reneral 
election  in  April,  and  the  p«formance  of  such 
duty  may  be  compelled  by  mandamus." 

The  eases  are  In  pilndple  the  sam^  al- 
though there  are  some  differences  in  the  pro- 
visions of  the  statute  as  to  the  number  of 
signers  required  to  tbe  petition  and  other 
minor  differences.  The  decision  therein  may 
be  said  to  be  practically  a  discussion  of  Oi^ 
questtcms  mooted  in  this  case. 

It  is  strongly  urged  that  the  ordinance,  if 
adopted,  would  be  Invalid  as  conf^Ing  spe- 
cial privileges  and  as  In  violation  of  the  state 
Sunday  law.  Tlie  commissioners  have  unan- 
imously refused.  In  their  discretion,  to  pass 
the  ordinance.  If,  as  we  hold«  sectl<m  1240 
of  the  General  Statutes  of  1909  is  valid,  all 
that  remains  for  the  commissioners  to  do  Is 
to  submit  the  questlcm  to  the  voters  at  an 
election  to  be  called  for  that  purpose.  Nei- 
ther the  court  below  nor  this  court  can  de- 
cide whether  a  proposed  law  Is  valid.  It  is 
a  moot  questkm,  of  which  neither  court  has 
Jurisdiction.  It  may  be  said,  on  fbe  other 
hand,  that  courte  will  not  compel  the  doing 
of  a  vain  thing,  and  this  consideration  might 
prevail  if,  beyond  dispute,  the  ordinance,  if 
passed,  would  be  in  contravention  of  the  law 
of  the  state  known  as  the  "Sunday  law." 
This,  however,  does  not  clearly  appear.  Ihe 
exception  clause  in  this  ordinance  Is  not  a 
grant  of  privilege  nor  a  license.  At  most  it 
only  renders  the  ordinance  Inapplicable  to 
certain  performances  beyond  certain  limits 
on  Sunday,  and,  if  aach  performances  were 
had  in  violation  of  the  law  of  the  state,  the 
ordinance  presumably  would  constitute  no  de- 
fense to  the  offender,  In  a  prosecuUon  there- 
for. 

[2]  The  Initiative  and  referendum  is  not 
repugnant  to  the  Constitution  of  the  United 
States,  which  guarantees  to  the  states  a  re- 
publican form  of  government  Kadderly  v. 
Portland,  44  Or.  118,  74  Pac.  710,  75  Pac. 
222.  A  republican  form  of  government  is 
"one  constructed  on  this  prindide,  that  the 
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supreme  power  reeldes  in  the  body  of  the 
people."  ChlshoUu  v.  Georgia,  2  U.  S.  (2 
Daa)  419,  457.  (1  L.  Ed.  440). 

The  lack  of  provision  or  of  money  to  de- 
fray the  expense  of  an  election  fs  not  a 
valid  excuse  for  refusing  to  submit  the  ordi- 
nance proposed.  The  holding  of  elections  In 
a  city  Is  the  exercise  of  a  local  governmental 
function,  and  the  incurring  of  expense  inci- 
dent thereto  Is  not  the  contracting  of  a  debt, 
within  the  meaning  of  section  6,  art  12,  of 
the  Constitution,  nor  vrithln-the  meaning  of 
section  1040  of  the  General  Statutes  of  1909. 
Nor  does  It  appear  that  any  special  privily 
or  Immunity  is  granted  In  violation  of  sec* 
tion  2  of  the  Bill  of  Rights. 

The  allowance  of  the  peremptory  writ  of 
mandamns  Is  affirmed.  All  the  Juatlcea  con- 
car. 


QOBRKLL  T.  BAITBLLIL  (No.  1988a> 
(Supreme  Court  of  Kansas.    Nov.  14,  1914.) 

(Sylldbtu  by  the  Court.) 

1.  Mabtkb  and  Sebvaht  <|  250%,  New,  toL 
16  E^-No.  Series)— WoBKUEn's  Coufbnba- 
nov  Act— PBuuicFnoi*— AmBUATiTB  Dc- 

TBNBB. 

The  statutory  presumption  that  all  em- 
ployers affected  by  the  workmen's  compensation 
act  (Laws  1911,  c.  218,  amended  by  Laws  1913. 
c.  218)  are  idthln  its  provisions  obtains  nntil 
the  contrary  appears,  and  nonliability  to  an  ac- 
tion for  compensation  because  of  an  election  to 
stand  oatside  the  provisions  of  the  act  is  an  af- 
firmatiTe  defense. 

2.  AtASIIB  AND  SKKTANT  (J  2S0%,  New,  vol. 
16  Key-No.  Series)  —  Iitjubt  to  Bebtaht  — 

WoaEMBIT'S  COUPENBATION  AOI^DEmni^ 
GXBTinOATE  AS  EVIDEHCK. 

An  employer,  who  In  good  faith  denies  lia- 
bility on  the  ground  of  such  an  election,  should 
ask  tbe  court  to  investigate  that  subject  first, 
and  thereby  save  the  time  and  expense  of  a 
further  triaL  In  all  bot  the  most  exceptional 
cases,  the  certificate  of  tbe  Secretary  of  State 
will  settle  the  dispute,  and  the  court  may  re- 
gnire  the  production  of  such  certificate  at  any 
time.  Unless  the  record  on  appeal  clearly  dis- 
closes that  the  defense  was  specifically  and  un- 
equivocally brought  to  the  attention  of  tbe  trial 
court  while  it  had  possession  of  the  case,  this 
court  will  consider  the  defense  as  abandoned. 

3.  MAsrraB  AND  Sbbvant  (S  250%,  New,  voL 
16  Key-No.  Series)— Wobrubn's  Ooupbnsa- 
TioN  Act  —  "Ck)icpxiNBATX0H"  na  Loss  of 
Eabninq  Powbb. 

The  workmen's  compensation  act  awards 
compensation  for  incapacity  to  work  as  a  re- 
sult of  injury.  This  means  compensation  for 
loss  of  earning  power  as  a  workman  as  a  re- 
sult of  injury,  whether  the  loss  manifest  itself 
in  inability  to  perform  obtainable  work  or  in- 
ability to  secure  work  to  do. 

[Ed.  Note.— For  other  definitions,  see  Wwds 
and  PhnjMM,  First  and  Setxmd  Series,  Compel^ 
sation.] 

4.  Mastes  and  Sebvant  (|  250%,  New,  toL 
16  Key-No.  Series)  —  Afpeal  and  £)brob  — 
Action  ttndbb  Wobkhbn's  Coufensation 
Act— DimATioir  or  iNOAFAcrrr— Quunon 
OF  Fact. 

The  workmoi's  compensation  act  provides 
for  compensation  during  incapacity,  and  the 
implication  Is  that  compensation  should  cease 
when  incapad^  ends.  In  an  action  £ar  com- 


pensation, the  duration  of  incapacity  Is  a  ques- 
tion of  fact,  to  be  determined  as  other  questions 
of  fact  are  determined,  and  a  challenge  of  the 
correctness  of  the  trial  court's  conclusion,  re- 
specting the  duration  of  incapaeit7,  will  be  con- 
sidered on  ivpeal  in  the  same  way  as  other 
challenge*  of  a  similar  nature. 

5.  Appeal  and  Eerob  (§  250%,  New,  toL  16 
Key-No.  Series)  —  Discbeiionabt  Bvlxno  — 
AonON  UNDEB  Wobkuen'8  Cokpensation 

AOT. 

The  workmen's  comi>ensatloci  act  confers 

express  power  upon  the  trial  court  to  render 
Judgment  In  a  lump  sum  instead  of  nuiking  an 
award  of  periodical  payments.  In  every  case  the 
trial  court  mast  exercise  its  Judgment  and  dis- 
cretion as  to  the  beet  method  cm!  maWng  com- 
pensation in  the  light  of  aU  the  &cts,  and  the 
result  will  not  be  dlsturiMd  on  appeal,  except 
for  an  abuse  of  the  power. 

6.  Mabteb  and  Servant  (|  250%,  New,  voL 
16  Key-No.  Series)  ■—  Action  undbb  Wobk- 
vEN'a  GoicnutaAtioir  Aor— Awabd— Duobb- 

TION. 

In  this  case  the  injured  workman,  who  was 
a  mechanic,  lost  his  right  eye,  and  bis  left  eye 
became  weakened,  as  the  result  of  an  injury. 
The  consequence  was  his  capacity  to  use  tools 
was  diminished,  and  he  was  I'educed  to  an  eco- 
nomic status  lower  than  he  had  previously  occu- 
pied. There  was  no  direct  proof  that  he  could 
ever  retrieve  his  former  capacity.  The  court 
examined  Um  at  aome  length,  ud  so  had  an 
opportunity  to  form  an  estimate  of  his  person- 
ality as  a  matter  efFecting  bla  probable  future 
earning  capacity.  BeJd,  that  an  award  of  com- 
pensation for  partial  incapacity  for  die  maxi- 
mum period  allowed  by  the  workmoi'a  compensa- 
tion act,  and  in  a  lump  sum,  will  not  be  dis- 
turbed. 

(Additional  ByUahiu  &y  Bditoriat  Staff.) 

7.  Mastbb  and  Sebvant  (fi  250%,  New,  voL 
16  Key-No.  Series')— Woekmkn's  OourBHSA* 
tion  Act— CoNSTBucnoN— •iNCAPAcirr," 

Any  deprivation  of  power  to  perform  work 
as  the  result  of  injury  is  "Incspaclty."  within 
the  meaning  of  the  provisions  of  the  Workmen's 
Compensation  Act  (Laws  1911,  c.  218)  I  12, 
and  section  11,  as  amended  by  Laws  I9l3,  e. 
216,  t  5,  authorizing  the  allowance  of  compensa- 
tion for  incapacity. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Incapac- 
ity.] 

Appeal  from  District  CVmrt,  Franklin 
County. 

Action  by  James  H.  Gorrell  against  A.  C 
Battelle.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

R.  H.  Sheppard,  of  Joplln,  Mo.,  and  L.  H. 
Phillips,  of  Pittsbarg,  for  appellant  Wilbur 
S.  Jenks,  of  Ottawa,  for  appellee. 


BURGH,  J.  The  action  was  one  for  com- 
pensation under  tbe  workmen's  compensation 
act  (diapter  218  of  the  Laws  <tf  1911,  as 
amended  by  chapter  216  of  the  Laws  of  1915). 
Compensation  was  awarded  Oie  plaintiff  for 
partis  incuwcity  to  woA,  Utt  the  maximum 
period  and  la  a  lump  sum.  The  defoidant 
oppeals. 

The  plaintiff  alleged  to  bis  petition  that 
the  defendant  had  not  filed  with  tbe  Secre- 
tary of  State  an  Section  not  to  accept  the 
terms  of  the  wodtmen's  conq;>aisatlon  act 
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Tbe  aUecftttoB  wu  denied,  and  It  la  assigned 
u  error  fliat  it  was  not  prored  at  tbe  trial. 

CraeedliiK  for  tbe  present,  that  Uie  alle* 
gatioB  was  beoeasaxy  In  order  tbat  the  pe- 
tltlQii  sbould  dlwdoae  UabHity  onder  tbe 
workmen's  compensation  act.  and  that  each 
an  aHegatifm  mnst  be  proved  when  denied, 
fldlore^  on  tbe  part  of  a  plalutUE*  to  make 
BQcfa  proof  can  rarely  be  of  oonsequence  va 
an  appeal  to  tbls  court.  The  defendant.  In 
an  action  ft>r  oompenaatlon,  always  knows 
irtieUier  <n>  not  he  filed  with  Uie  Secretary 
of  State  a  written  statement  that  be  elected 
net  to  ooma  within  the  act  It  he  denies  11a- 
Ullty  In  good  faith  oo  that  ground,  he  will 
aA  tbB  court  to  InvestlKate  tbat  lasne  first, 
to  save  the  tronUe  and  expense  of  a  further 
trial.  In  all  but  the  most  exc^tlfHial  cases, 
tbe  eertiflcate  of  the  Secretary  of  State  will 
settle  the  dispute,  ^nienever  the  question  Is 
laiaed,  whether  at  the  b^lnnlng  of  the  trial, 
on  a  damnner  to  the  plaintUTs  evidencev  or 
cm  the  motion  for  a  new  trial,  tbe  eourt  can 
call  for  the  snnunary  production  of  such  a 
cortlfleate.  Unless  the  record  shows  that 
the  matter  was  spedflcally  and  vnequiTocal* 
ly  brought  to  the  attention  of  the  trial  court, 
while  It  bad  possession  of  tbe  esse  and  pow- 
«  to  divose  of  it  as  Jurtloe  roaulred.  this 
court  will  regard  the  Isaos  as  abandoned.  It 
would  be  gross  abuse  of  procedure. ftw  a  de- 
fendant to  veil  an  overaigbt  In  making  proof 
onder  a  gmeral  demurrer  to  tbe  erldoioe 
and  a  gmeral  motion  for  a  new  trial,  and 
tben  appeal  to  this  court  f<n-  a  new  trial, 
when  the  evidence  is  all  the  time  lying  In  a 
pnbllc  oflloe  barely  ontidde  the  reaclk  of  Jn- 
dfdal  knowledge^  and  when  the  new  trial,  if 
granted,  would  extend  to  tbat  Issue  alone. 

[1, 2.  •]  An  al]egati<n  in  a  petition,  bow- 
fm,  that  a  defendant  has  not  filed  with  tbe 
Secntaxy  of  State  an  election  to  remain  out- 
side the  proTlslons  of  tbe  compensation  act 
Is  not  indispensable,  and  Is  fbrmal  rather 
than  substantial,  if  made.  The  statute  de- 
clares Its  purpose  to  be  to  establish  a  new 
eyston  of  oompoisation  fbr  injuries  to  wwk- 
men  In  certain  hazardous  employments.  It 
expressly  declares  a  preeumpUoa  that  all 
employers  affected  by  the  act  are  within  its 
pKrvislons,  and  an  employer  Is  wltbln  Its 
ptOTisiras,  unleea  he  has  manifested  an  elec- 
ticu  to  the  contrary  in  tbe  manner  prescrib- 
ed, and  has  posted  notices  to  that  effect  la 
conaplcuons  places  in  and  about  his  estab- 
llsbment  Section  44,  c.  218,  Laws  1911,  as 
amended  by  section  7.  c.  216,  Laws  1018.  The 
Pr«camption  obtains  until  the  contrary  ap- 
pears, and  nonliability  because  of  an  elec- 
tion to  stand  outside  tbe  provisions  of  the 
law  becomes  essentially  an  affirmative  de- 
fense. 

In  this  case  tbe  defendant's  answer  spe- 
cifically  admitted  that  he  had  not  filed  the 
election  repaired  to  avoid  liability  under  the 
compensation  act.  Hie  admission  was  omit- 
ted from  an  ammded  answer,  but  credit  was 
claimed  for  certain  payments  to  the  plalntift. 
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made  under  a  clear  recognition  of  liability 
under  the  adt,  and  tbe  defendant  reqnest- 
ed  tbe  conrt  to  make  certain  findings,  based 
on  an  assumption  «C  such  liability.  Tbda 
authorized  tbe  court  to  conclude  that  the 
defoidant  was  within  ttie  act,  and  no  sug- 
gestion Is  tendered  tbat  a  different  conclu- 
sion wonld  be  reached  if  the  Judicial  ma- 
chinery were  again  set  in  motion. 

The  plalntur  was  a  caipester  and  bri<A 
mason  by  trade.  During  a  t>erlod  of  dull- 
ness in  those  trades,  he  took  employment 
with  tile  defendant  as  a  car  r^Hdrer.  While 
so  engaged,  a  piece  of  steel  struck  Us  right 
eye,  penetrated  the  tissues,  so  that  tbe  fluid 
portions  of  the  organ  escaped,  and  total  blind- 
ness resulted,  which  can  never  be  remedied- 
Tbe  iris. of  ttie  injured  eye,  whl^  ^rmerly 
was  blue  In  color,  has  turned  black,  and  the 
left  eye  has  become  weakened  to  sach  an  ex- 
tent as  to  impair  dear  and  sustained  vision. 
Capacity  to  use  tools  Is  diminished  because 
of  Inability  to  estimate  distances  accurately 
with  one  enfeebled  eye.  The  plalntUf  Is  38 
years  old,  for  3L8  years  has  worked  in  the 
trades  nienti<med,  and  good  eyesight  Is  nec- 
essary in  order  to  hold  employmmt  in  them. 
Since  bis  injury,  the  plaintiff  has  done  a 
Uttle  work  on  the  streets  of  the  city  of  Ot- 
tawa, where  he  resides  wifli  his  fomlly,  and 
has  chopped  a  Uttle  wood,  woridng  about  a 
fourth  of  a  day  at  a  time,  but,  In  trying  to 
dhop  wood,  be  had  difficult  in  measnrlng  dis- 
tances in  order  to  strike  with  predtdon.  He 
had  (^portunity  to  secure  other  work,  whldi 
he  wonld  have  accepted  If  he  had  b^i  able 
to  see  to  do  It.  Befcn»  his  Injury  he  had 
good  eyesight;  was  atroug  and  able-bodied, 
and  was  always -busy  at  his  tnda,  except 
during  occasional  temporary  business  depres- 
slons.  The  court  ruled  that  the  plaintiff 
was  entitled  to  recover  compensaUfm  at  the 
rate  of  ¥6  per  week  tor  18  we^  and  at  the 
rate  of  |3  per  week  for  the  further  period 
of  7  years  and  34  weeks,  and  rendered  Judg^ 
ment  in  a  lump  sum  accordingly.  Various 
<AJectUm8  are  Interposed  to  this  Judgment 

The  woAmen's  compensation  act  ccmtalns 
the  foUowhig  provisions  material  to  the  con- 
troversy: 

"Sec.  11.  Amount  of  Compensation,   •   *  * 

(e)  When  partial  incapacity  for  work  reaulta 
trom  injury,  periodical  payments  during  auoh 
incapacity,  commencing  at  the  end  of  the  sec- 
ond week,  shall  not  be  less  than  twenty-five  per 
cent,  nor  exceed  fifty  per  cent.,  based  upon  the 
average  weekly  earnings  computed  as  provided 
in  section  12,  out  in  no  case  less  than  three  dol- 
lars per  week  or  more  than  twelve  dollars  per 
week :  Provided,  how<ever,  that  If  the  workman 
is  under  twenty-one  years  of  age  at  the  date  of 
the  accident  and  the  average  weekly  earnings  are 
less  than  $10.00  his  compensation  shall  not  be 
less  than  seventy-five  per  cent  of  Us  average 
cai-Dinf  s.  No  such  payment  for  total  or  partial 
disability  ahall  exteud  over  a  period  exceeding 
eight  years."  Section  11,  c.  218,  Laws  1911, 
89  amended  by  section  ft,  c  216,  Laws  1918. 

"Sec.  12.  Bule  for  C!<«venaatloa.  For  Uie 
purposes  of  the  provisions  of  this  act  *  *  * 
the  following  rules  shall  be  observed :   •   •  • 

(f)  In  the  case  of  partial  incapacity  the  pay- 
ments shall  be  computed  to  equal,  as  closely  as 
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poflsfble,  fifty  per  cent  of  the  difference  between 
the  amoimt  of  the  'average  earnings*  of  the 
workman  before  the  accident,  to  be  computed  as 
herein  provided,  and  ^e  average  amount  which 
be  is  most  probably  able  to  earn  in  some  suit- 
able  employment  or  buBiness  after  the  accident, 
subject  however,  to  the  limitations  hereinbefore 
provided."   Section  12,  c  218,  Laws  1011. 

"Sec  36.  Actions.  A  workman's  right  to 
compoisation  under  this  act,  may,  in  default  of 
agreement  or  arbitration,  be  determined  and  en- 
forced by  action  in  any  court  of  competent  Ju- 
risdiction. •  •  •  The  judgment  In  the  action, 
if  in  favor  of  the  plaintiff,  ^all  be  for  a  lump 
sum  equal  to  the  amount  of  the  payments  then 
due  and  prospectively  due  under  this  act,  with 
interest  on  the  jwyments  overdue,  or.  in  the 
discretion  of  tba  trial  judge,  for  periodical  pay- 
meots  as  in  an  award."  Section  86,  c.  zlB, 
Laws  1011. 

[I]  It  vm  be  obaerred  tbat  compoiaatloD 
la  awarded  for  Incapacity  to  work'  as  a  re- 
sult of  injury.  In  an  effort  to  comprebend 
tlie  true  basis  of  compoisatlon  wtaidi  tlie 
Legislature  established,  tbe  defendant  in- 
terprets the  eq)re8sion  'incainclty  to  work" 
to  mean  actual  physical  Inability  to  perform 
work,  and  he  would  exclude  physical  im- 
pairment, whldi,  althotigh  it  might  prevent 
the  plaintiff  from  securing  work,  would  not 
prevent  him  from  performing  woxk  if  obtain- 
ed. The  argument  is  that  the  dislncllnaticHi 
of  employers,  particniariy  in  the  mechanical 
trades,  to  tal»  crippled,  disdgured,  or  othu^ 
wise  physical^  defective  persons  Into  service, 
notwithstanding  tfaelr  protestations  of  com- 
petency, cannot  be  omsldered  as  Incapacity 
to  work.  The  question  is  not  sharply  pre- 
sented by  the  evidence,  but  it  may  as  veil 
be  considered  now.  since  it  is  involved  in 
the  interpretatlw  to  be  given  the  statute 

if}  What  the  Legislature  bad  In  mind  was 
compensation  for  loss  of  earning  power  as  a 
workman  as  a  result  of  injory.  Whether 
this  loss  manifest  Itself  in  Inability  to  per- 
form work  which  is  obtainable  or  Inability  to 
secure  work  to  do  is  not  very  material.  While 
personal  injury  must  occur,  the  word  "inca- 
pacity" is  not  expressly  qualified  by  the  use 
of  the  word  "physical"  in  the  statute,  and 
any  deprivation  of  power  to  earn  wages  as 
a  workman  as  a  result  of  Injnry  is  incapac- 
ity, within  the  meaning  of  the  law. 

[4]  The  defendant  Insists  that  the  evidence 
was  insufficient  to  sustain  a  Judgment  for 
compensation  for  the  length  of  time  allowed 
by  the  court 

Under  the  terms  of  the  statute,  the  period- 
ical payments  wtiich  are  the  units  of  com- 
j>ensation  are  to  be  extended  "during  In- 
capnclty,"  not  exceedtug  eight  years.  The 
dumtlon  of  Incapacity  becomes,  therefore, 
a  subject  for  the  determluatlon  of  the  trial 
court,  and  Is  to  be  determined  In  the  same 
way  as  other  questions  of  fact  The  task  will 
frequently  be  difficult  to  discharge,  because 
of  the  speculative  nature  of  the  subject  and 
because  of  the  moral  factor  Involved,  the 
<Aaracter  and  ability  of  the  Injured  work- 


man. Very  often  the  solntion  of  the  medical 
question  of  the  curability  or  incurability 
of  the  plaintiff  will  not  carry  the  court  very 
tar<  Probable  earning  caiuiclty  in  some  suit- 
able employment  or  business  after  Injury  must 
be  taken  into  consideration  in  compntlag  the 
amount  of  the  payments  to  be  awarded,  and 
facts  Indicating  probable  future  earning  ca- 
pacity will  sometimes  have  a  bearing  upon 
the  duration  of  Incapacity.  The  trial  courf  a 
observation  of  the  plaintiff,  in  the  course 
of  the  hearing,  is  likely  to  be  especially  in- 
forming. Because  of  these  facts,  and  some 
others  peculiar  to  the  subject,  a  diallenge  of 
the  correctness  of  the  conclusion  of  the  trial 
court,  respecting  the  duraticm  of  incapacity, 
must  necessarily  be  considered  on  appeal  in 
the  same  way  as  other  challenges  of  a  similar 
nature. 

In  this  case  the  loss  of  the  plalntlfTs  eye 
is  an  Injury  neceesarlly  permanent  in  Its 
nature.  A  consequent  reduction  to  a  lower 
economic  status  was  fully  disclosed  by  the 
evidence.  There  was  no  direct  proof  that 
the  plaintiff  can  ever  retrieve  his  former 
capacity.  The  conrt  itself  examined  him  at 
some  l^gth,  and  from  his  appearance,  his 
demeanor,  and  the  unconscious  disclosures, 
which  inevitably  accompany  human  conduct, 
was  able  to  form  an  estimate  of  Ms  person- 
ality which  cannot  be  brought  to  this  conrt 
by  appeal,  but  which  was  probably  as  im- 
portant as  any  tact  established  by  the  tes- 
timony. It  Is  impossible,  therefore,  to  de- 
clare that  the  trial  court's  finding  that  to 
this  plaintiff  the  loss  of  his  eye  constltates 
permauMit  partial  incapacity  Is  not  sns- 
talned. 

The  defendant  in^sts  that  compensation 
must  cease  when  the  plalntlfTs  partial  in- 
capacity to  work  as  the  result  of  his  Injury 
ceases;  that  the  plaintiff  Is  likely  to  become 
able  to  work  with  his  remaining  eye,  aud  to 
secure  suitable  employment,  so  that  Inca- 
pacity win  end  long  before  the  expiration  of 
the  time  for  which  he  Is  allowed  compensa- 
tion. Therefore,  It  is  said,  an  award  of 
periodical  payments  should  have  been  made 
Instead  of  judgment  for  a  lump  sum.  It 
may  be  conceded  tbat  compensation  should 
cease  when  incapacity  to  work  as  the  result 
of  Injury  ceases,  but  the  defendant's  argu- 
ment Ignores  the  finding  of  the  trial  court 
that  the  plalnttfTs  incapacity  Is  permanent, 
BO  far  as  the  remedy  afforded  by  the  statote 
Is  concerned. 

[S]  The  statute  confers  express  power  to 
render  Judgment  in  a  lump  sum  instead  of 
making  an  award  of  periodical  payments.  In 
every  case  the  trial  court  must  exercise  its 
judgment  and  discretion  as  to  the  best  meth- 
od of  making  compensation  in  the  light  of  all 
the  facts,  and  the  result  cannot  be  disturbed 
on  appeal,  except  for  an  abuse  of  the  power. 

The  Judgment  of  the  district  court  la  af- 
firmed. All  the  JnstioaB  concur. 
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KcROBBIBTS  v.  NATIONAL  ZINO  CO. 
(Na  193240 
(Saprau  Court  of  EaiuaB.    Not.  14,  1914.) 

(ByUalHU  by  the  CourtJ 

1.  HAfincB  AND  Sbbtant  (I  250%,  New,  toI. 
16  Key-No.  Series)— Injttbt  to  Servant— 
WoKEHEN's    GoliPKNBATIOH  IiAW— EXOLU- 

nvBiraaa  or  Bbhidt. 
Shade  v.  Cement  Co.,  92  Kan.  146,  139 
Pie.  1196,  holding  that  the  remedj  afforded  by 
the  workmen's  compensatioD  law  Olawb  1911,  c 
218.  at  amended  by  Laws  1913.  c.  216),  in 
caan  where  the  employer  and  employ^  hare 
elected  to  come  withm  it>  prorisioiUi  w  ucln- 
tin,  followed. 

2.  Appbal  and  E}ebob  (1 1142*)— Masteb  and 
Sbkvant  (S  2S0%,  New,  vol.  16  Key-No.  Se- 
ries) —  InJITBT  to  SSBTAnT  —  WoBKias's 
COVFENBATION  LAW— DXCIBIOR  ON  APPEAL. 

An  injured  employ^  l)rought  an  action  ash- 
ing in  the  first  conat  for  compensation  for  his 
injury  under  the  workmen's  compensation  law, 
and  in  the  second  count  for  damages  for  pain 
and  Bofferiog  and  for  disfigurement  of  his  hand 
proceeding  from  the  same  uijan,  and  which  re- 
sulted tnva  ths  negligence  of  the  defendant 
Hie  conrt  OTetraled  a  demurrer  to  each  count 
of  the  petition,  and  refused  to  require  the  plain- 
tiff to  elect  on  which  count  he  would  rely,  and 
directed  the  parties  to  proceed  to  trial  on  the 
eonnt  for  danugea,  rsaetTlng  the  oonnt  for  com- 
pensation Cor  EQtare  eou^eratloB.  The  jury 
were  instructed  to  consider  the  case  as  one 
based  upon  a  common-law  liability  for  a  negll- 

SQt  injury,  and  a  verdict  was  rendered  award- 
t  damages  tor  jfttSn  and  saffering  and  cUsfigure- 
ment.  Eeld  that,  while  there  was  some  eridenee 
tending  to  show  partial  disability,  and  some  tes- 
timony  as  to  the  recent  eaminga  of  the  plaintiff, 
tite  verdict  rendered  cannot  be  treated  as  an 
awaid  of  compensation,  nor  can  a  jni^ment  be 
entered  in  this  ooort  for  any  sum  as  compensa- 
tion. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4477,  4478;  Dec  Dig.  S 
1142.*] 

AppoU  from  District  Court,  Wyandotte 
Coimty. 

Action  by  E.  r.  McRoberts  against  tbe 
Xatiooal  Zinc  Company.  From  judgment  tor 
plalstur,  defendant  appeals.  BeTersed  and 
remanded  for  new  trial. 

Sherman  &  lAndon,  at  Kansas  City,  Ho., 
and  W.  y.  TbompBtm,  fior  appellant  W.  W. 
HcCanles,  ot  Kaiuas  City,  Kan.,  for  appellee. 

JOHNSTON,  a  J.  This  was  u  action  by 
E.  F.  McBob^tB,  a  former  emjfloji  tit  the 
Natiiuutl  Zinc  Company,  to  recover  from  that 
company  fbr  Injuries  suffered  by  him  In  an 
acddent  tbat  occorred  in  the  sine  [dant, 
whidi  he  alleged  was  tb»  result  oC  a  defeetlTa 
appliance.  His  petltiw,  which  cmtalned  two 
counts,  set  forth,  first,  the  circumstances  un- 
der which  he  waa  injured,  the  extent  of  his 
iDjuriee,  the  permanent^  In  character  of  the 
Injuries  the  wages  which  he  had  been  recelv* 
log,  and  th«i  asked  fbr  compensation  under 
the  wortcmen's  compensation  law.  LawslOU, 
c.  218,  as  amended  by  Laws  1913,  c.  21<L  In 
the  second  count  be  sought  a  Teoorery  for  the 
same  injury  as  a  oommon>law  liability,  bas- 
ing his  ri;bt  to  recover  upon  pain  and  suf- 


fering which  he  alleged  was  the  result  ot  the 
company's  negligence,  and  which  he  must  suf- 
fer during  his  life,  and  also  for  permanent 
disfigurement  of  his  hand.  He  asked  Judg- 
ment for  fZ^OO  on  the  first  count  as  com- 
pensation for  loss  of  labor  and  wages  fbr  the 
period  of  eight  years,  and  Judgment  under  the 
common-law  count  for  $2,500  as  damages  for 
physical  and  mental  pain  and  the  permanent 
disfigurement  of  his  hand.  The  company  an- 
swered by  a  general  doilal,  and  averred  that 
M<£6berts'  injuries  were  the  result  of  his 
own  negligence  and  tbe  result  of  tlie  usual 
risks  and  hasards  of  the  employment  which 
he  had  assumed.  Before  going  to  trial,  the 
company  objected  to  the  introduction  of  any 
evidence  because  of  Inconsistencies  of  tbe  two 
counts  of  the  iwtltlon,  one  b^ng  for  compen- 
sation under  the  compensation  law  and  the 
other  a  common-law  liability  for  the  same 
Injury,  and  Insisted  that  the  plaintiff  sbonld 
be  compelled  to  elect  under  which  count  be 
would  proceed.  An  objection  was  also  made 
to  tbe  impaneling  of  a  Jury  because  Mc- 
Roberts bad  failed  to  file,  previous  to  trial,  a 
written  notloe  that  a  trial  by  jury  would  be 
demanded  as  the  ciunppnsation  law  provided, 
and  there  was  a  further  objection  that  the 
petition  contained  no  averment  that  the 
parties  came  wltbln  the  operation  of  the 
workmen's  compeusatlcm  law.  The  court  over- 
ruled the  objections  and  required  the  par- 
ties to  proceed  to  try  tbe  case  upon  tbe  sec- 
ond count  of  tbe  petition  only  before  a.  Jury, 
stating  that  tbe  matter  of  proceeding  under 
tbe  first  count  of  the  petition  would  be  taken 
under  advisement  for  future  action.  Demur- 
rers to  each  count  of  the  petition  were  filed, 
and  these  were  overruled.  At  the  conclusion 
of  tbe  evldwce,  tbe  case  was  submitted  as  If 
It  were  a  common-law  liability,  and  the  Jury 
were  Instructed  that  if  they  found  tbe  com- 
pany to  have  been  negligent,  and  that  Mc- 
Roberts was  free  from  contributory  negli- 
gence, they  might  award  him  damages  for 
pain  and  suffering  already  sustained,  and  al- 
so for  loss  of  time  and  wages,  as  well  as 
for  expenses  necessarily  incurred  for  medical 
treatment.  The  Jury  were  also  advised  that, 
if  the  injuries  were  found  to  be  of  a  pet- 
manent  nature,  they  might  allow  McRoberts 
damages  for  pain  and  suffering  which  he 
would  probably  suffer  In  the  future,  as  well 
as  for  loss  of  time  and  wages  that  be  might 
thereafter  sustain.  Under  the  instructions, 
the  Jury  found  for  McRoberts,  and  fixed  the 
amount  of  bis  damages  at  $2,500. 

[1]  At  the  trial  it  was  admitted  that  both 
partloe  had  been  automatically  brought  with- 
in the  operation  of  tbe  WM^unen's  oompensa- 
tirat  law  because  of  the  fact  that  neither  had 
elected  not  to  oome  under  the  provisions  of 
that  law.  The  cwnpany  Insisted  at  the  trial, 
and  is  insisting  on  this  appeal,  tbat  the 
remedy  provided  by  the  conqtensatlon  law  is 
uclnstve  as  to  employer  and  em^y^  who 
have  elected  to  come  within  its  provisions. 
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In  the  enactment  of  tbe  compensation  taw, 
the  Legislature  recosiilzed  tliat  the  common- 
law  remedies  for  Injuries  sustained  In  cer- 
tain hazardous  industries  were  inadequate, 
unscieutlflc,  and  unjust,  and  therefore  a  sub- 
stitute was  provided,  by  which  a  more  equi- 
table adjustment  of  such  loss  could  be  made 
under  a  system  which  was  Intended  largely 
to  eliminate  controversies  and  litigation  and 
place  the  burden  of  accidraital  Injuries,  In- 
cident to  such  employments,  -upon  the  In- 
dustries themselves,  or  rather  upon  tbe  con- 
sumers of  the  products  of  such  industries. 
Tbe  court  has  already  determined  that,  as 
to  employer  and  employes  who  elect  to  come 
within  the  provisions  of  the  compensation 
law,  the  law  itself  becomes  a  part  of  the 
contract  of  employment,  and  both  are  Iwnnd 
by  Its  provisions.  It  was  further  determined 
that,  as  to  them,  the  remedy  afforded  by  the 
law  is  substitutional  rather  than  supplemen- 
tal or  cumulative,  and  therefore  exclusive. 
Shade  v.  Cement  Co.,  02  Kan.  146,  139  Pac. 
1193.  The  decision  of  the  cited  case  had  not 
been  announced  when  the  present  case  was 
tried  nor  when  the  appeal  was  taken,  and, 
when  the  case  was  brought  here  for  de- 
termination, It  was  frankly,  stated  on  a 
preliminary  application  that  one  of  the  prin- 
cipal questions  for  decision  was  whether, 
where  the  parties  have  elected  to  come  with- 
in the  provisions  of  tbe  law,  an  Injured  em- 
pIoy6  bas  a  right  of  action  at  common  law  for 
personal  injuries  as  well  as  a  right  to  com- 
pensation, under  the  compensation  law.  It 
la  now  conceded  by  both  parties  that  this 
question  has  been  settled,  and  that  the  reme- 
dy provided  by  the  compensation  law  is  ex- 
clusive. The  case,  however,  was  tried  below 
as  a  common-law  liability,  and  the  only 
question  snbmltted  at  this  time  is  whether, 
under  the  record,  as  It  la  presented,  tbe  Judg- 
ment may  be  treated  as  an  award  of  compen- 
sation. 

[2]  It  is  contended  by  tbe  appellee  that  the 
count  of  the  petition,  under  which  Uie  trial 
was  bad,  set  forth  facts  sufficient  to  warrant 
the  recovery  of  compensation,  that  the  evi- 
dence produced  showed  that  he  was  entitled 
to  compensation  In  an  amount  equal  to  the 
damages  awarded  by  the  jury,  and  that,  if 
not  entitled  to  that  sum,  be  was  at  least  en- 
titled to  tbe  minimum  compensation  of  $3  per 
we^  tor  eight  years,  and  he  ndw  offers  to 
BulHnit  to  a  reduction  of  the  Judgment  to  a 
minimum  amount  of  fl,248.  In  order  to  avoid 
the  trouble  and  expense  of  another  trial.  All 
will  agree  that,  if  the  proceedings  In  the  case, 
including  the  evidence  and  findings,  will 
justify  this  court  in  an  entry  of  final  Judg- 
ment here,  it  should  be  done.  To  do  so,  how- 
ever, would  be  to  try  and  determine  an  issue 
here  that  was  not  considered  nor  decided  by 
ttae  trial  court.  The  elements  which  enter 
into  a  recovery  of  compensation  differ  radical- 
ly from  those  which  warrant  a  recovery  of 
damages,  and  tbe  evidence  which  would  sup- 


port tbe  Issae  In  one  is  Inappropriate  to  offer 
in  support  of  tbe  other.  Compensation  for 
partial  or  total  disablll^  depends  mainly 
on  tbe  average  earnings  of  the  injared  em- 
ployfi  for  certain  periods  preceding  the  In- 
Jury,  while  the  damages  awarded  were  not 
measured  by  earnings,  but  were  based  on  the 
loss  which  resulted  from  pain  and  suffering 
endured  by  appellee  and  to  be  endured  in  tlie 
future,  as  well  as  tbe  loss  sustained  by  the 
disfigurement  of  bis  band.  The  extent  of  the 
Incapacity  resulting  from  the  Injury  is  an 
Important  question  for  determination.  Is  the 
disability  total  or  partial,  and,  If  partial.  Is 
It  of  a  permanent  nature?  The  age  of  the 
employ^  is  a  consideration,  as  well  as  the 
grade  of  employment  In  which  be  had  been 
engaged  for  the  year  preceding  the  accident ; 
and,  in  determining  what  is  a  Just  average 
of  tbe  earnings  of  tbe  employ^,  it  is  impor- 
tant to  know  whether  his  employment  bad 
been  casual  or  continuous,  and  whether  he 
bad  been  engaged  by  more  than  one  employer. 
It  is  true  that  it  came  out  Incidentally  dur- 
ing the  trial  that  McRoberts  bad  been  work- 
ing for  the  appellant  off  and  on  for  about 
years,  and  while  at  work  had  received 
f2  per  day,  and  also  that  he  had  played  bail 
with  a  certain  club  on  certain  Sundays,  and 
had  received  as  compensation  $5  for  each 
Sunday  that  he  bad  played.  No  Issue,  how- 
ever, was  formed  on  the  matter  of  earnings, 
and  the  attention  of  the  Jury  was  not  called 
to  the  evidence  relating  to  wages  and  the 
award  which  the  Jury  made  was  not  based 
on  an  average  of  earnings.  On  the  contrary, 
as  we  have  seen,  the  jury  were  Instructed  to 
measure  ttie  recovery  by  the  pain  and  suf- 
fering which  appellee  had  endured  before  the 
trial  and  would  probably  undergo  in  tbe 
future — a  measure  wholly  inconsistent  with 
that  prescribed  In  the  compensation  statute. 
Maximum  and  minimum  limitations  are  plac- 
ed on  the  average  of  tbe  earnings  of  an  em- 
ploy€,  and  there  is  also  a  provision  that  pay- 
ments for  total  and  partial  disability  shall 
in  no  ease  extend  over  a  period  of  eight  years. 
Here,  as  we  have  seen,  no  consideration  was 
given  to  any  limitation,  and  the  Jury  were  au- 
thorized to  award  damages  that  appellee 
might  sustain  throughout  his  life  by  reason 
of  tbe  Injury.  If  compensation  Is  to  be  con- 
tested, en  issue  should  be  framed  between  the 
parties  as  to  the  right  to  compensation,  each 
having  an  opporiunity  to  offer  testimony  In 
support  of  the  issue,  and  tbe  compensation 
should  be  measured  as  the  statute  provides. 
There  is  no  basis  on  which  this  court  can 
treat  the  verdict  as  an  award  of  compensa- 
tion, nor  is  It  warranted  In  directing  a  Judg- 
ment for  any  amount  on  tbe  record,  as  It 
stands. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial  on 
that  count  of  the  petition  which  the  trial 
court  reserved  for  future  consideration.  All 
tbe  Justices  concur. 
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SHADE  T.  ASH  OBOVffl  LIMB  ft  PORT- 
LAND CEMENT  CO.    (No.  18m.) 
{Sapieme  Court  of  Kansai.    Not.  14,  1014.) 

/SyllobiM  6tf  thB  Court.) 
CoWBTiTUTlONAL  LAW  ($t  238,  275*)— Mis-raB 
AHD  Servant  (§  87%.  New.  vol.  16  Key-Na 
Series)— SXATUTM    (|   114*>— Subjkcp-Max- 
TEB— Dub  Procbss— Equal  Protbctioii-' 

WOBKMBN'e  CoUPBNaATlON  ACT. 

Cbapter  218  of  the  Laws  of  1911,  u  amend- 
ed bj  chapter  216  of  the  Laws  of  1918.  doea 
not  Tiolate  aection  18  of  the  Bill  of  Richtu 
gnsranteeinc  reawdiea  by  due  coane  of  law,  nor 
section  16  of  article  2  of  the  Constitntionf 
i?hicb  provides  that  no  bill  shall  contain  more 
than  one  anbject,  nor  the  provialona  of  the 
fourteenUi  amendment  to  the  ledaml  Gonatltn- 
lion,  relating  to  duo  prooeaa  and  equal  protae- 
tioD  of  the  laws. 

[Kd.  Note.— For  other  cases,  Bee  Constftution- 
&1  Uw,  Gent.  Dig.  U  688-600,  696,  706-706, 
830.835,  889,  843^46;  Dec.  Dig.  H  288,  276;^ 
Statutes^  Gent.  Dig.  U  146, 147-ll3;  Dec.  Dig. 
1 114*1 

On  rebearlns.    Formcdr  judgment  adbtr- 

ed  to. 

For  foniia>  (^jlnloo,  ■»  93  Ban,  140,  189 

Pat  1193. 

T.  F.  Morrison,  of  Channte,  B.  J.  W.  Bloom, 
of  Colambas,  and  Stone  &  McDermott,  of  To- 
for  appellant   Farrelly  ft  Brans,  <a 
Channte  and  Sbennan  ft  lAndon,  of  Kansas 
Cit7,  Mo.,  for  appellee. 

BBNSON,  J.  The  first  opinion  In  this  case 
Is  reported  in  92  Kan.  146,  189  Paa  11»B, 
constming  provisions  of  the  workmen's  com- 
pensation act  (Laws  1913,  c.  216).  A  rehear- 
ing having  been  allowed,  elaborate  briefs 
bare  been  filed  by  the  parties  and  others 
amici  curias.  Other  cases  Interpreting  the 
ume  statnte  in  which  opinions  are  now  filed 
irere  argued  at  the  same  time.  McRoberts 
T.  Zinc  Co.,  144  Pac  247.  Just  decided ;  Gor- 
leU  T.  BatteUe,  144  Pac.  244,  Just  decided. 

Tt  was  held  in  the  former  opinion  that, 
where  the  employer  and  employ^  are  both 
VEder  the  cnnpensatlon  act,  the  remedy  af- 
fDtded  tqr  that  statute  Is  exdnslve.  It  is 
argoed  that  this  conclusion  is  unsound,  and 
that  it  dunld  be  held  that  the  employe  may 
■tUl  resort  to  the  factory  act  for  relief.  Up- 
9a  a  ift«samInatlon  of  Che  question,  tlia  court 
remains  satisfied  with  flu  views  stated  in 
the  former  dedslon  for  the  reasons  stated 
In  Uiat  oPtnloD,  and  in  flie  wlnlon  in  Mc- 
B(d>erts  T.  Zinc  Oo.,  supra.  The  same  re* 
SQlt  wai  leaebed  in  Peet  t.  MHIb,  76  Wash. 
437, 136  Paa  685.  The  underlying  principle 
is  also  clearly  stated  in  26  A.  ft  B.  Vtog.  Ete* 
ejcoth.  (M  Ed.)  621. 

It  shonld  also  be  observed  that  an  en^loyt 
li  not  deprived  of  the  right  to  the  benefit  of 
the  factoty  act  nor  of  common-law  remedies 
without  his  Cfmsent  l%ey  remain  <v)en  to 
his  election.  If  made  before  flie  injury,  by 
flUng  a  declaration  "that  he  elects  not  to 
(tccept  thereunder" ;  that  Is,  under  the  pro- 


vlsl(ms  of  llie  oompanaatlon  acL  Laws  1913, 
C.216.I& 

The  constitatioiisd.  safeguards,  which  it  Is 
argued  are  violated  by  this  statatek  an: 

First  That  part  of  the  fourteenth  amend- 
ment  to  the  federal  Oonitltutltm,  which  de- 
clares: 

"Nor  shall  any  state  deprive  any  perscm  of 

life,  liberty,  or  property,  without  due  proceas 

8f  law ;  nor  deny  to  an;  person  within  tta  jnris- 
iction  the  equal  protection  of  the  laws." 

Second.  Section  IS  of  the  Bill  of  Bights 
of  the  state  Constitution,  which  provides 
that: 

"AU  persona,  for  injuries  suffered  in  person, 
reputation  or  property,  shall  have  remedy  by 
due  course  of  law,  and  Justice  administered 
without  delay." 

Third.  Section  16  of  article  2  of  the  state 
Constitution,  wlili^  provides  that: 

"No  bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expreaaed  in  its  title." 

It  is  also  argued  that  the  statute  deprives 
the  citizen  of  a  right  of  trial  by  jury,  and 
for  that  reason  Is  Invalid. 

The  provisions  of  the  federal  and  state  Con- 
stitutions, guaranteeing  due  process  and 
eqaal  protection  of  law  Invoked  by  the  plaln- 
tlff  are  not  violated  by  this  statute,  as  de- 
cided in  many  jurisdictions  In  opinions  so 
exhaustive  of  the  subject  and  so  convincing 
in  reason  that  we  are  content  to  make  brief 
refferenoes  to  qtedfic  objectionB,  and  to  a  few 
of  the  principles  upon  wlilch  these  objections 
are  based.  The  act  classifies  occupations 
with  reference  to  the  nature  of  the  business 
and  number  of  employte.  This  feature  Is 
strenuously  objected  to  as  a  violation  of  the 
constitutional  safeguards  referred  to.  Simi- 
lar provisions  are  found  in  like  statutes 
other  states,  and  have  generally  been  sus- 
tained. In  the  case  of  Ives  v.  South  Buffalo 
By.  Co.,  201  N.  T.  271,  94  N.  E.  431,  34  L.  R. 
A.  <N.  S.)  162,  Ann.  Caa.  1912B,  156,  widely 
commented  on  And  criticized,  holding  the 
New  York  workmen's  ccnnpensatlon  law  on- 
constituflonal  In  another  req;»ect,  tbie  dassl- 
ffcatlon  feature  was  ai^ roved  «s  being  with- 
in the  constltuflonal  UmitB  of  legidative  pow- 
er. In  Delbeikis  v.  Unk-BeU  Co.,  261  111. 
464,  104  N.  E.  jtU,  such  a  claasiflcattoii  In 
the  woAmsn'a  oompoisatlon  act  of  lUbKds 
was  Iwld  to  be  perfectly  reaamable  and  valid. 
Indeed,  sndi  seems  to  be  the  holding  where* 
ever,  under  similar  statutes,  this  objection 
has  been  urged.  Apart  from  tlie  operation 
of  Oils  statute,  the  power  to  make  a  reason- 
able dasslflaatlon  of  subjects  of  legislatiTB 
action  has  been  uniformly  sustslned  in  this 
stata  In  the  Black  Powder  Case,  so  called 
(In  le  Williams,  79  Kan.  212,  98  Foe.  777). 
13ie  statute  under  consideration  attempted 
to  regulate  the  use  of  powder  in  coal  mines, 
and  the  law  was  assailed  because  it  did  not 
relate  to  other  mines  and  quarries,  but  it 
was  held  that  when  a  dasslflcatlon  Is  based 
on  reasonable  distinctions,  and  la  not  merely 


*FoT  oUier  cmm  see  lame  topic  and  lacUon  NUMBBa  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Serlfls  ft  Bep'r  Indezen 
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artltrary,  the  law  la  not  InTalld,  uid  the 
statute  was  upheld.  The  same  principle  has 
been  applied  in  many  other  cases  in  this  and 
other  states,  and  Is  generally  recognized  and 
approved. 

The  objection  based  upon  the  supposed 
deprivation  of  a  rl^t  of  trial  by  Jury  is 
equally  untenable,  as  determined  in  many 
adjudicated  cases.  The  same  is  tme  of  the 
arbitration  feature  and  the  roles  for  det^ 
mining  compensation.  Without  rerlevlng 
seriatim  all  the  specific  objections  made  to 
this  statute  under  the  general  chaise  that 
it  violates  constitutional  safeguards,  it  is 
sufficient  to  say  that  they  have  all  been  met 
In  judicial  decisions  in  other  jurisdictions 
after  the  most  thorough  and  patient  exam- 
ination. It  seems  unnecessary,  now  that 
the  validity  of  sudi  laws  has  been  so  gen< 
erally  maintained,  to  review  the  many  ad- 
judicated cases,  and  restate  in  detail  the 
well-settled  prindplea  upon  whldi  they  are 
based.  Briefly  It  may  be  said  that  the  op- 
eration of  the  system  of  compensation  pro- 
vided by  the  statute  rests  upon  tbe  free  con- 
sent of  employer  and  employe,  given  In  the 
manner  provided  by  tbe  act.  Without  such 
consent  on  bis  part,  the  employ^  retains  all 
his  remedies  under  common  and  statutory 
law.   It  is  a  matter  of  election. 

"Being  elective,  the  act  does  not  become  ef- 
fective as  to  any  employer  or  employ^,  unless 
such  employer  or  emplo^€  chooses  to  come  with- 
in it8  provisions.  Having  once  elected  to  come 
within  the  provisions  of  uie  act,  as  long  as  such 
rtection  remains  in  force  the  act  is  effective  as 
to  the  party  or  parties  making  tbe  election,  and, 
in  case  an  employer  and  an  employ^  both  elect 
to  come  within  the  provisions  of  the  act,  the 
act  itself  then  becomes  a  part  of  tbe  contract  of 
employment,  and  can  be  enforced,  as  between 
the  parties,  as  each."  Deibeikis  v.  Link-Belt 
Co.,  261  111.  454,  465,  104  N.  E.  211,  216. 

^e  same  result  was  reached  In  Matheson 
V.  AOnn.  St.  By.  Co.  (Minn.)  148  N.  W.  71, 
where  the  similar  election  and  classification 
features  of  the  Minnesota  compensation  law 
are  carefully  considered  and  upheld. 

The  beneficent  ends  sought  by  the  adop- 
tion of  a  speedy,  certain,  and  Inexpensive 
system  of  providing  compensation  for  Injuries 
suflFered  in  services,  coming  within  the  pur- 
view of  this  act,  growing  out  of  great  Indus- 
trial and  economic  changes,  la  briefly  stated 
In  the  McRoberts  Case,  and  need  not  be  am- 
plified here.  The  objection  based  upon  the 
supposed  Insuffidency  of  the  title  of  the  act 
Is  untenable.  Tbe  title  of  the  original  act, 
repeated  in  the  title  of  ttie  amendatory 
act,  is: 

"An  act  to  provide  compensation  for  work- 
men injured  in  certain  ha/nrdous  industries." 
Laws  1911,  c.  218;  l^ws  1»13,  c.  216. 

This  title  is  general  and  comprehensive, 
not  limited  or  restrictive,  and  fairly  includes 
every  provision  of  the  act  within  principles 
frequently  decided  by  this  court.  Among 
these  decisions  are  Lynch  v.  Chase,  55  Kan. 
367,  40  Pac.  em;  Ratblwne  v.  Ilopiter,  57 
Kan.  240,  45  Pac.  610,  34  U  B.  A.  674;  Har- 


rod  T.  Latham,  77  Kan.  466,  9S  Pac. 
Payne  v.  Barlow,  84  Kan.  1S2, 118  Pac.  482 ; 
City  of  Winfleld  v.  BeSU  88  Kan.  96,  ISO  Pac. 
68a 

For  convenience  a  list  of  tbe  cases  la 
which  workmen's  compensation  laws  have 
been  upheld  against  attacks  of  the  same  na- 
ture ia  now  given.  Oidnions  of  Justices,  20& 
Mass.  6(y7. 96  N.  B.  S08;  Borgnls  v.  Falk  Co., 
147  Wis.  827, 13S  N.  W.  208, 37  U  B.  A.  (N.  S.) 
489 ;  State  v.  Clausen,  66  Wadi.  166, 117  Pac 
1101,  37  L.  R.  A.  (N.  S.)  466 ;  State  t.  Creamer, 
85  Ohio  St848.O7N.B.e02.S9L.B.A.  (N.  8.) 
694 ;  Stoll  V.  Steamship  Co.  (D.  a)  205  Fed. 
168;  Katheson  V.  Minn.  St  By.  Ck).  (Minn.)  148 
N.  W.  71 ;  State  v.  Mountain  Timber  Ga,  75 
Wasb.  581. 135  Pfta  645;  O'Gonnell  t.  Slmma 
Magneto  Co.  (N.  3.  Sup.)  89  Atl.  922 ;  Mondou 
V.  New  York,  N.  H.  ft  H.  B.  Co.,  223  U.  S. 
1,  82  Sup.  a.  168,  56  L.  Bd.  327,  38  U  B.  A. 
(N.  S.)  44 ;  Cunningham  t.  N.  W.  Imp.  Co., 
44  Mont  180, 119  Pac  554 ;  Deibeikis  t.  Unk- 
Belt  Co.,  261  lU.  464,  104  N.  B.  211. 

See,  also.  Second  Employers*  Liability  Cas- 
es, 223  U.  8.  1,  32  Sup.  Ct  168,  66  U  Ed. 
327.  38  L.  B.  A.  (N.  S.)  44. 

The  fonner  judgment  of  reversal  is  ad- 
hered ta 


HAMILTON  V.  CITY  AND  COUNTT  OP 
SAN  FBANCISCO. 
(S.  F.  Nob.  7178-7188,  7219,  7220.) 

(Supreme  Court  of  California.    Dec  1,  1914.) 

In  Bank.  Appeals  from  Superior  Court,  City 
and  County  of  San  I^andsco;  J.  M.  Seawell, 
Judge. 

Actions  by  William  H.  Hamilton,  by  Sidney 
J.  Pringle,  by  the  French  Savings  Bank,  by 
Clarence  C.  Burr,  by  Greorfte  C.  Boardman,  Jr., 
by  Haiy  N.  Allyne.  by  Mary  M.  AUyac  and 
others,  by  Frank  A.  Somen,  as  executor  of  the 
last  will  of  Harvey  C.  Somers.  deceased,  by 
the  Savings  &  Loan  Society,  by  Josephine  E. 
Preston,  by  Geoi^e  F.  Lyon,  by  Arita  Moore, 
and  by  Edwin  Schwab  a^inst  the  Cl^  and 
County  of  San  Francisco.  From  the  judgments, 
plaintiffs  and  defendant  appeal.  ASarmed  in 
part,  and  reversed  in  part,  with  directions. 

Drown.  Tjeicester  &  Drown,  of  San  Francisco, 
for  plaintiffs.  Percy  V.  Long,  City  Atty.,  and 
Jeftse  H.  Steinhart,  both  of  San  Francisco,  for 
defendant 

PEB  CURIAM.  The  plaintiffs  herein  sued 
to  recover  the  aggrejcate  amonnta  of  certain 
taxes  respectively  levied  for  three  specific  pur- 
poses by  the  defendant's  board  of  supervisors 
for  the  fiscal  year  11)07-08.  These  taxes  bad 
been  paid  by  plaintiffs  under  protest.  The 
taxes  so  levied  are  the  same  as  those  involved 
in  the  case  of  Charles  Josselyn  v.  Cibr  and 
County  of  San  Francisco  (S.  F.  No.  6074,  de- 
cided by  this  court  on  October  2,  1914)  143  Pac 
705.  The  court  below  gave  judgments  therein 
in  favor  of  plaintiffs  for  the  aggregate  amounts 
paid  by  them  on  account  of  two  of  the  items  of 
taxation  involved,  but  held  that  ptaintllfB  were 
not  entitled  to  recover  the  further  amounts  paid 
by  them  on  account  of  the  special  tax  levied 
under  Ordinance  No.  233  (New  SetiesI  for  the 
repair,  sprinkling,  and*  sweeping  of  streets.  The 
defendant  has  appealed  from  the  Judgments  thus 
rendered  in  favor  of  plaintiffs;  and  the  plain- 
tiffs have  also  wpealsd  from  said  judgaieuts  in 
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M  far  u  tbe  same  denied  to  Mdd  plaintiffa  t&e 
riftat  to  recover  the  amoanta  w  paid  bj  them 
for  a  tax  purporting  to  have  been  levied  for 
the  repair,  Bprinkling  and  sweeping  of  atreeta. 
Both  sets  of  appeals  have  been  aubmitted  to 
this  coart  on  stipulation  and  oo  the  transcript 
and  briefs  in  the  aforesaid  Jossel^n  Case  (S.  F. 
No.  6074) ;  and  in  accordance  with  the  opinion 
and  determination  of  this  court  In  that  case,  tbe 
jud^ents  herein  of  the  lower  court,  in  so  far 
as  they  are  in  favor  of  plaintiffs,  are  affirmed, 
snd  the  parts  of  said  judcments  from  which  the 
plaintiffs  appealed  are  reversed,  with  instruc- 
tions to  the  trial  court  to  amend  its  conclusions 
of  law  therein,  in  accordance  with  the  views  ex- 
pressed b;  this  court  in  its  opinion  iiiven  and 
made  on  October  2,  1014,  in  the  aforesaid  case 
of  Josselyn  v.  City  and  County  of  San  Frnn- 
(Hsco,  S.  F.  No.  6074.  and  to  enter  judgments 
herein  in  favor  of  plaintiffs  for  tbe  amounts 
prayed  for  in  the  oomplainta  respectively. 


BOWEN  T.  WILSON.    (No.  19037.) 
(finpreme  Ooart  of  Kaniu.    Not.  1^  1U.4.> 

(Sytlalut  &v  the  Court.) 

L  Appeai,  aivd  Ebboe  (gS  281,  345*>— Timb 
roE  Appeal— Extension— Motion  fob  New 

TBI  AX. 

Where  the  only  error  complained  of  is  the 
mmiUnx  of  ft  motion  to  dismiss  an  appeal  fiom 
the  probate  court  upon  bets  which  are  not  di»- 
piitM,  the  filing  of  a  motion  for  a  new  trial  is 
nnneceofiary,  and  Oannot  serve  the  pnrpose  of 
extending  the  time  to  appeaL 

lEd.  Note.— For  otht^  cases,  see  Appeal  and 
Error,  Cent.  Dig,  §|  1«50-1601,  iSfe.  1896, 
3024,  3281 ;  Dec.  Dig.  §S  2S1,  345.*] 

2.  ApFBAI.  and  £BB0B  a  2*)— CONSTITUTION- 

AJL  Law  (S  106*)— Right  of  Appeai-— Leqis- 

LATITE  POWEB. 

There  is  no  vested  right  to  an  appeal,  and 
the  Legislature  may  take  away  from  the  defeat- 
ed party  the  privilege  before  his  appeal  has  been 
perfected.    Kansas  City  v.  Dore,  75  Kan.  23, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3-7,  1882,  2421 ;  I>ec.  Dig. 
I  2;*  Constitutional  Law,  Cent  Dig.  Si  186, 
212,  238-245,  252-257,  259 ;  Dec.  Dig.  i  106.*) 

3.  Appeal  and  EBBob  ({  338*>— Tiux  fob  Ap- 
peal—Operation— Statute. 

When  the  judgment  appealed  from  was  ren- 
^red  October  15,  1012,  the  defeated  party  had 
one  year  in  which  to  appeal  to  the  Supreme 
Court  Chapter  241  of  the  Laws  of  1913,  limit- 
iog  the  time  to  six  months,  took  effect  July  1, 
1913.  Btld,  that  an  appeal  taken  more  than  six 
iBo&ths  from  the  date  of  the  rendition  of  the 
Judgment  appealed  from  is  too  late. 
^[Gd.  Note.— For  other  cases,  see  Appnl  and 
Error  Cent  Dif.  B  187&-1882,  3057;  Dec. 
Die.  |838.*3 

Appeal   from   Dlatrlct   Ooart,  Staffwd 

Coanty. 

Action  by  Lewis  N.  Bowen  against  Charles 
P.  WUson.  From  Judgment  for  plalntifl,  da- 
(endaut  appeals.    Cause  dlamlaaed. 

Paal  R.  Nagle^  <tf  8t  John,  for  appellant 
€.  1L  Williams,  at  Hutchinson,  for  appellee. 

PORTER,  J.  The  proceeding  originated  in 
the  probate  court  and  was  appealed  to  the 
district  court  The  appellant  here,  who  was 
tbt"  appellee  tiiere,  filed  a  motion  to  dismiss 


the  appeal,  which  was  overruled,  and  this  iB 
the  order  we  are  asked  to  review.  The  cause 
was  tried  on  its  merits  and  finally  dLspomnl 
of  October  IB,  1912.  The  appeal  to  thU 
court  was  taRen  on  September  6,  1913.  The 
appellee  has  filed  a  motion  to  dismiss  the 
cause,  and  the  motion  must  be  sustained. 

(1-1}  The  facts  upon  which  the  trial  court 
overruled  the  motion  to  dismiss  the  appeal 
from  the  probate  court  were  not  disputed, 
and  the  ruling  was  upon  a  auestioa  of  law 
only,  BO  that  no  motion  for  a  new  trial  in  tbe 
district  court  was  necessary  to  have  a  re- 
view of  the  order.  Wagner  v.  Railway  Co., 
73  Kan.  288,  85  Pac.  299;  Nichols  v.  True- 
man,  80  Kan.  89,  101  Pac.  633.  The  time  In 
which  the  appellant  could  appeal  commonc- 
ed  when  the  cause  was  finally  disposed  of. 
Mcintosh  T.  Wheeler,  58  Kan.  824,  49  Pac. 
77.  lie  could  not  extend  the  time  by  tbe 
filing  of  an  unnecessary  motion  for  a  new 
trial.  Ritchie  v.  K.  N.  &  D.  Ry.  Go.,  66  Kan. 
36,  48,_  39  Pac.  718.  Appellant  has  not 
brought  up  the  record  of  the  proceedings  on 
the  merits,  and  the  only  question  presented 
here  is  the  ruling  of  the  district  court  on 
his  motion  to  dismiss,  which  cannot  be  con- 
sidered, for  tbe  reason  that  this  appeal  was 
not  brought  within  proivr  tlma  Dyal  v. 
City  of  Topeka,  35  Kan.  62,  10  Pac.  161.  It 
Is  appellant's  contention  that  his  right  to  ap- 
peal within  a  year  accrued  to  blm  before 
chapter  241  of  the  Laws  of  1013,  limiting 
the  time  to  six  months,  was  passed.  The 
act  took  effect  on  July  1,  1913,  and  contains 
no  saving  clause  limiting  Its  effect.  In  gen- 
eral terms  It  provides  that  the  appeal  In  all 
cases  shall  be  perfected  within  six  months 
from  the  rendition  of  the  Judgment  or  order 
appealed  from.  It  has  b^n  settled  that 
there  is  no  vested  right  to  an  appeal,  and 
that  the  Legislature  may  take  away  from  the 
defeated  party  the  privilege  before  Ms  ap- 
peal has  been  taken.  Coal  Co.  v.  Barber,  47 
Kan.  29,  27  Pae  114;  Kansas  City  v.  Dore, 
75  Kan.  23,  88  Pac.  539. 

It  follows,  therefore,  that  the  cause  will 
b«  dismissed.  All  the  Justices  concur. 


BYLAND  T.  B.  I.  DU  PONT  DE  NEMOURS 
POWDER  CO.    (No.  18S84.)t 

(Sapreme  Court  ot  Kansas.   Nor.  14,  1914.) 

fByllabua      tAe  Court; 

1.  UaSTBB  AMD  8BBVAHT  (|  285*)— InjUBIBB 
TO  SEBVANT^-GaUBB— QtJBBIIonS  FOB  JUBT. 
In  an  action  to  recover  for  injuries  caused 
by  the  explosion  of  defendant's  powder  mill, 
there  was  no  sabstantial  evidence,  direct  or 
circumstantial,  fairly  tending  to  prove  what  ac- 
tually caused  tbe  explosion.  Held,  following 
Brown  v.  Railroad  Co.,  81  Kan.  701,  106  Pac. 
1001,  29  L.  K.  A.  (N.  8.)  808,  "it  is  not  suffi- 
cient to  show  circumstances  whicb  would  indi- 
cate that  the  other  party  might  have  been  guilty 
of  negligence,  especially  when  the  evidence  fur- 
nished suggests,  with  equal  force,  that  the  in- 
jury might  have  resulted  without  fault  on  the 


*Vor  otbir  easaa  am  aams  topio  and  bmUoh  NUHBSR  In  Dee.  DIk.  ft  Am.  Dig.  Key-No.  Bariss  li  Rap'r  IndMts 
t  Vnr  opinion  on  patttlon  for  rehearlab  mUl  Faa.  SL 
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part  of  the  other  party;**  aod  that  the  coart 
liffhtly  mstained  a  demurrer  to  the  evidence. 

[Ed.  Note.— For  other  eaaes,  see  Master  and 
Servant,  Oent  Dig.  H  1002,  1003,  1007.  1006, 
1016^  loss,  104S,  lOffS;  Dee.  Dig.  f  285.*] 

2.  NkGUOBNCK.   a    119*)  —  PUADIKO  AND 

Pboob^Res  Ipsa  LoQumrB. 

Where,  in  an  action  founded  upon  negU- 
geoce,  tha  plaintiff  alleges  apedfieally  the  nMli- 
gent  acts  of  the  defendant  npon  which  he  relief 

to  recover,  he  must  prove  the  negligence  alleg- 
ed, and  will  not  be  allowed  to  make  a  prima 
fade  case  relying  upon  the  doctrine  of  res  ipsa 
loquitur. 

[Bd.  Note.— For  other  casea,  see  Negligence, 
Oent  Dig.  H  20(^6;  Dec.  Dig.  {  uSl*] 

S.  Uabtkb  ahd  Sbbvamt  (i  120*)— Injusiu 
TO  Sbbvant  —  Explosions  —  Rbcovbbt  un- 
DSB  Factobt  Act. 

Plaintiff  was  injured  by  the  explosion  of 
defenduit'i  powder  mill,  and  alleged,  among 
other  acts  ox  negligence,  Ibilure  of  the  defend- 
ant to  provide  some  appliance  to  prevent  me- 
tallic thumb  nuts  from  falling  through  a  de- 
fective screen,  and  alleged  that,  by  reason  of 
the  absence  of  such  an  appliance,  metallic 
thumb  nuts  found  their  way  into  the  inflani' 
mable  mixture  and  caused  the  explosion.  At 
the  time  the  explosion  occurred^  the  plaintiff 
was  not  at  work  near  the  machine,  bnt  stood 
outside  the  bnilding,  where  it  was  located, 
and  CO  feet  therefrom.  Be  was  not  injured  by 
the  thumb  nuts  falling  upon  him  nor  by  com- 
ing in  contact  with  the  machine.  He^.  that 
the  provisions  of  the  factory  act  (section  4679, 
Oen.  Stat.  lOOO),  requiring  machinery  to  be 
properly  and  safely  guarded  for  the  purpose 
of  preventing  or  avoiding  injury  to  employes 
in  factories,  has  no  application,  and  that  plain- 
tiff could  not  maintain  an  action  under  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  K  267-263;  Dec.  Dig.  { 
129.*] 

Appeal  from  District  Court,  Cherokee 
County. 

ActlfU  by  Tobias  Byland  against  the  E. 
L  du  Pont  de  Nemours  Powder  Company. 
From  jud^eut  for  defendant,  platatUt  ap- 
peals. AiBrmed. 

hfcNelU,  Stephens  &  McNeill,  of  Colnmbus. 
for  appellant.  Skidmote  it  Walker,  of  Oo- 
lumbus,  for  appellee. 

PORTER,  J.  The  action  In  the  district 
court  was  to  recover  for  injuries  which  the 
plaintiff  sustained  In  an  explosion  at  the 
powder  mills  of  the  defendant  company, 
where  he  was  employed.  The  court  sustain- 
ed a  demurrer  to  hia  evidence  and  rendered 
Judgment  against  blm,  from  wbidi  he  ajf- 
peals. 

[1]  In  a  voluminous  petition  plaintiff  set 
out  the  manner  In  which  the  defendant  oper- 
ated Its  powder  mills,  and  alleged  that  the  ex- 
plosive materials  used  in  making  the  powder 
were  first  mixed  in  four-wheel  mills;  that  the 
mixture  was  then  conveyed  in  bulk  by  means 
of  push  ears  and  cars  drawn  by  horses  on  grit- 
covered  tramways  running  to  press  mills, 
where  it  was  pressed  Into  cakes  about  one 
Inch  thick;  that  these  cakes  were  then  con- 
veyed in  a  Blmilar  manner  over  other  tracks 
to  what  Is  known  as  the  "coruing"  mills. 


where  the  cakes  were  crushed  through  tour 
seta  of  rolls,  and  from  the  last  set  of  rolls 
carried  by  an  elevator  to  a  revolving  screen ; 
that  the  smaller  particles  or  screenings  con- 
stituted what  Is  commonly  known  as  "back 
dirt,"  which  was  carried  back  to  the  press 
mills,  again  mixed  with  other  unpressed  ma- 
terial, and  finally  returned  to  the  corning 
mills  and  reground  through  the  rolls  for  the 
purpose  of  having  all  grains  of  powder  sub- 
stantially the  same  size;  that  the  revolving 
screen  In  the  north  coming  mill,  where  the 
explosion  occurred,  was  made  up  of  sections 
of  screens;  and  that  some  of  the  buttons  or 
bolts  which  fastened  the  screens,  and  also 
metallic  butterfly  thumb  nuts,  two  or  three 
Inches  long,  attached  to  the  wooden  bolts, 
were  loose,  and  would  sometimes  drop  Into 
the  back  dirt,  and  In  the  regular  routine  be 
carried  to  the  press  mills,  pressed  into  cakes, 
and  carried  again  to  the  north  coming  mill, 
where  they  would  be  fed  into  the  rolls,  there- 
by causing  a  friction  and  creating  sufficient 
heat  and  sparks  to  Ignite  the  dangerous  ex- 
plosives then  being  crushed. 

The  accident  occurred  on  March  30,  1012, 
and  the  petition  allied  that  on  the  afternoon 
of  the  day  before,  when  the  mills  had  stop- 
ped for  the  day,  one  Durkee,  foreman  and  in- 
spector, and  Robert  Oarson,  the  repairman 
of  the  defendant,  changed  a  section  of 
screens  In  the  north  coming  mill,  and  that 
some  of  the  butterfiy  thumb  nuts  were  loose, 
and  through  the  carelessness  and  negligence 
of  the  carpenter  and  repairman  dropped  into 
the  back  dirt,  and  were  afterwards  repressed 
with  other  screenings  and  returned  to  the 
north  coming  mill,  where  they  caught  and 
hong  In  tha  rolls  and  caused  the  explosloD 
which  completely  destroyed  the  north  corning 
mill,  and  seriously  and  permanently  Injured 
the  plaintiff.  The  petition  further  alleged  a 
failure  to  provide  a  safe  place  for  plaintiff  to 
work.  In  that  defendant  carelessly  and  negli- 
gently managed  and  operated  Its  plant  In  sev- 
eral particulars;  that  It  failed  to  employ 
suitable,  competent,  and  careful  agents  and 
servants  to  look  after  the  details  In  the  con- 
struction, management,  and  Inspection,  and 
In  the  repair  of  the  tramways,  eQuipments, 
and  grounds  In  the  handling  of  explosive  ma- 
terials; that  it  well  knew  that  partltdes  of 
grit  became  extremely  dangerous  when  any 
portion  of  the  same  became  mixed  with  the 
raw  materials;  that  on  the  morning  of 
March  SOth,  and  before  the  explosion,  at 
least  one  of  the  cakes  of  powder,  which  was 
t>eing  fed  Into  the  rolls  aiC  the  north  coming 
mill,  contained  butterfiy  thumb  nuts,  and  all 
of  the  cakes  contained  many  particles  of  cin- 
ders, sulphur,  sometimes  called  sulphur  rock. 
Iron,  flint,  sand,  and  other  grit,  and  also  nails 
and  metallic  substances,  the  exact  size  and 
descriptions  of  any  of  which  the  plaintiff  al- 
leged he  was  unable  to  state;  that  these  for- 
eign substances  created  heat  and  sparks  In 
the  rolls  and  caused  the  explosion.  The  pett- 


*Fw  otlier  cues  see  ■mm  tople  and  SMtloa  NUUBBa  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rv'r  Indexes 
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Uon  farther  cihaTged  thQ  defendant  with  neg- 
ligence In  failing  to  ogulp  the  press  mills 
with  necessary  screens  and  appliances  to  pre- 
vent foreign  enbstances  and  grit  from  going 
into  the  machinery  with  the  Inflammable  and 
exploslTe  materiaL 

There  waa  a  failure  of  proof  respecting  the 
■negations  of  negligence  on  the  part  of  the 
forenum  and  the  carpenter.  No  evidence  was 
offered  to  show  that  they  or  any  other  per- 
son had  made  any  change  In  the  screens  on 
me  day  before  the  accident  There  was  no 
proof  that  the  explosion  was  caused  by  a 
thumb  nut  being  in  between  the  rolls  and  pro- 
ducing friction,  except  proof  of  drctunstanc- 
es  tending  to  show  the  poesibillty  of  such  a 
thing.  Ooansel  appear  unwilling  to  rest 
fbelr  case  alone  upon  the  claim  that  the  evi- 
dence showed  that  the  cause  of  the  explo- 
sion was  that  the  foreman  and  the  repair 
man  ctianged  the  sections  of  screens  on  the 
revolving  reel  on  the  day  before  the  accident, 
utd  In  doing  so  carelessly  failed  to  fast^  se- 
carely  some  of  Uie  butterfly  thumb  nuts,  and 
that  some  of  the  thumb  nuts  were  too  loose, 
tnd  by  reason  thereof  one  of  th^  dropped 
off  and  found  Its  way  through  the  back  dirt 
to  the  presp  mills  and  was  fed  bAck  to  the 
coming  mill,  cau^t  in  the  rolls,  and  produc- 
ed &  sp&rk,  where  It  ignited  the  powder.  On 
the  contrary;  it  la  urged  that  the  explosion 
may  btfve  been  caused  by  any  one  or  more  of 
th«  acts  of  negligence  alleged  In  the  petition; 
the  failure  to  provide  screens  at  the  press 
mill ;  failure  to  require  the  men  to  <diange 
their  shoes  before  coming  into  the  room 
where  the  explosion  occurred;  ftllure  prop- 
erly to  Inspect  the  machinery;  failure  to  en- 
force proper  rules;  failure  to  tack  a  wire 
screen  over  the  month  of  the  hopper  In  tbe 
coming  mill;  fftOure  to  require  the  mules 
and  horses  to  walk  up<Hi  the  narrow  path  on 
the  trams,  and  the  failure  to  employ  com- 
petent agentit  and  servants  in  the  construc- 
tloD,  manageinent.  and  operation  of  the 
plant  But  this  contiaitlo  vrerlooks  the  mle 
often  deoared  tliat: 

"A  fact  is  not  proved  by  drcnmstanceE  which 
are  mBnjs  consistent  with  its  existence."  Don- 
can  T.  RaUway  Oo.,  82  Kan.  230.  SSS.  106 
no.  101,  and  caaefc  dted  in  the  oplnum. 

Tb»  difficulty  with  the  plalntifTs  case  Is 
that  there  was  no  proof  showing  that  any 
foreign  substance,  likely  to  create  heat  and 
•parks  in  tbe  rolls,  was  present  In  the  mix- 
ture, or  that  It  caused  the  explosion;  nor 
was  there  evidence  to  show  that  the  explo- 
sion was  caused  by  the  failure  of  defendant 
to  enforce  proper  rules.  If  it  be  conceded 
that  the  plaintUf  showed  that  for  any  one  or 
more  of  the  alleged  reasons  he  was  not  fur- 
nished a  safe  place  to  work,  still  the  evi- 
dence fails  to  show  that  the  expioei<Hi  was 
eaosed  by  any  failure  or  neglect  of  duty  on 
the  part  of  the  defendant  The  defendant 
Bay  have  been  at  fanlt  In  falling  to  furnish 
the  pi«*«t«<r  a  reasonably  safe  place  to  work; 
but  unless  plalntifTs  Injuries  were  caused 


by  such  failure,  he  cannot  recover  on  fliat 
ground.  As  waa  said  In  Duncan  v.  Railway 
Co.,  82  Kan.  230,  233,  108  Paa  101,  102: 

"It  (the  death  of  Duncan)  may  have  been 
caused  in  the  manner  claimed  by  the  plaintiff. 
Possibly  one  conjecture  is  as  reasonable  as  an- 
other, but  the  evidence  does  not  reveal  the  cause 
of  his  falL  In  the  absence  of  such  evidence, 
there  can  be  no  recovery." 

See,  also,  another  case  with  the  same  title 
(Dnncan  v.  Railway  Co.,  86  Kan.  112,  119 
Pac.  356,  51  L.  R.  A.  [N.  S.]  5G5),  where  it 
was  said  ttiat: 

"While  tbe  jury  were  warranted  in  drawing 
fair  and  reasonable  Inference  from  the  facts 
and  conditions  shown,  it  was  only  from  those 
shown,  and  not  from  tiioae  imagined  or  infer- 
red, that  audi  inferoice  could  rightfully  be 
drawn." 

And  see  the  following  cases  dted  in  the 
opinion:  Railway  Oo.  t.  Rhoades,  64  Kan. 
553,  68  Pac.  68;  Hart  v.  BaUway  Oa,  80 
Kan.  690,  102  Pac.  1101 ;  Brown  v.  BaUway 
Co.,  81  Kan.  701,  106  Paa  1001,  20  L.  R.  A. 
(N.  8.)  808— which  are  against  the  conten- 
tion of  the  plalntift  in  the  case  at  bar. 

Among  Che  cases  dted  by  plalntiif  is  Lueu- 
gene  v.  Powder  Oo.,  86  Kan.  866,  122  Pac 
1032.  where  a  person  was  Injured  by  a  gas 
explosion,  and  sued  the  company  engaged 
in  tbe  sale  and  distribution  of  natural  gas. 
It  was  held  that  he  was  not  bound  to  show 
by  what  means  the  gas  was  Ignited.  That 
case  is  easily  distinguishable.  The  injuries 
were  caused  by  the  exploslcm  of  gas  in  the 
basement  of  a  building.  The  petition  made 
no  attempt  to  allege  what  caused  the  gas  to 
explode,  but  alleged  that  the  gas  company 
was  negligent  In  falling  to  keep  and  maintain 
its  mains  and  pipe  connections  in  proper  con- 
dition, and  in  permitting  gas  to  escape  into 
manholes  and  trenches  and  into  a  telephone 
conduit  to  the  basement  where  the  explosion 
occurred.  The  plaintiff  proved  these  facts; 
and,  while  no  evidence  waa  offered  of  the 
cause  of  the  explosion,  a  recovery  was  allow- 
ed because  of  defendant's  negligence  in  care- 
lessly permitting  such  a  highly  explosive 
agency  as  natural  gas  to  escape  and  accumu- 
late in  a  place  where  It  might  rbctaonaMy  be 
expected  an  explosion  would  result  from 
some  cause  or  another. 

A  quite  different  situation  was  presented 
in  Oas  Co.  T.  Dabney,  70  Kan.  8S0,  102  Pac. 
488,  where  the  gas  escaped  from  an  unfinish- 
ed well  into  the  open  air  and  exploded  in  the 
nighttime.  There  was  no  evidence  to  show 
what  caused  the  explosion,  and  it  was  held 
that  plaintiff  for  that  reason  was  not  entitled 
to  recover.  Allowing  tbe  gas  to  escape  Into 
the  oi>en  air  is  manifestly  a  diffo^nt  char- 
acter of  n^ligence  from  allowing  It  to  escape 
and  accumulate  In  a  confined  i^oe,  where  it 
might  reasonably  be  expected  en  explosion 
would  result 

[2]  PlalntifTs  argument  in  the  briefs  Is 
largely  based  upon  the  doctrine  of  res  ipsa 
loquitur,  and  Judson  v.  Qlant  Powder  Co., 
107  GaL  640,  40  Pa&  1020,  20  L.  R.  A.  718,  48 
Am.  St        146,  Is  dted  In  support  of  Ute 
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proposition  that  the  explosion  of  a  powder 
mill  raises  a  presumption  of  negligence. 
That  was  a  case  where  an  explosion  of  nitro- 
glycerin, In  process  of  manufacture  of  dyna- 
mite In  the  defendant's  powder  factory,  caus- 
ed the  destruction  of  plalntUTs  proi)erty,  sit- 
uated near.  It  was  held  that  proof  of  an 
explosion  raises  a  presumption  of  negligence 
sufficient  to  establish  a  prima  fadie  case. 
The  principle  of  res  Ipsa  loquitur  controlled, 
and  the  decisions  cited  In  the  opinion  are  for 
the  most  part  In  support  of  that  principle. 
Among  those  dted  are  cases  where  the  ex- 
plosion of  the  boUer  of  a  steamboat  has  been 
held  prima  facie  evidence  of  negligence  in 
favor  of  a  passenger,  and  what  are  some- 
times referred  to  as  "the  chisel  cases,"  like 
Dixon  y.  Pluns,  98  Cal.  384,  33  Fac.  268,  20 
L.  R.  A.  698,  34  Am.  St  Rep.  180,  where  a 
workman  upon  a  building  dropped  a  dilsel, 
which  fell  end  injured  a  girl  while  passing 
on  a  street  below.  The  opinion  cites  other 
cases  where  persons  passing  along  buildings 
in  process  of  construction  were  Injured  by 
workmen  dropping  tools  upon  them,  and  neg- 
ligence was  Inferred  from  the  fact  Mani- 
festly the  person  Injured  in  such  a  case  was 
not  obliged  either  to  allege  or  prove  negli- 
gence upon  the  part  of  the  workman,  and 
the  rule  of  res  ipsa  loquitur  applied;  but 
that  doctrine  has  no  application  to  the  pres- 
ent case,  for  two  reasons: 

rttst,  the  plaintiff  pleaded  specifically  the 
causes  of  the  explosion,  and  must  prove  the 
act  of  negligence  which  he  alleged,  and  that 
sucb  n^llg^ce  was  the  ptoxlmate  cause  of 
his  Injuries.  He  cannot  be  allowed  to  make 
a  larlma  fade  case  relying  upon  the  doctrine 
that  the  accident  speaks  for  Itselt  Root  v. 
Packing  Co..  88  Kan.  413, 129  Pac.  147.  The 
opinion  In  that  case  quotes  wlUi  approval  the 
following  language  from  Orcntt  r.  Centnry 
Bldg.  Co.,  2Q1  Ma  424,  443,  99  S.  W.  1062, 
1066  (8  L  a  A.  [N.  S.]  929): 

"If  the  plaintiff  possesses  knowledge  of  the 
facts,  and  »  able  to  plead  them  spedScally  and 
in  detail,  the  reason  for  the  role  dlaappeais, 
and  with  it  the  rule  ttadl" 

Second,  the  occurrence  of  the  explosion  Is 
not  of  Itsdf  sufficient  upon  which  to  base  a 
presumption  of  negligence  of  the  defendant 
company  in  favor  of  an  injured  employ^.  K. 
P.  Railway  Ca  t.  Salmon,  Adm'x,  11  Elan.  83; 
A.  T.  &  S.  W.  Rid.  Co.  V.  Wagner,  33  Kan. 
660.  7  Pac.  204;  Railway  Co.  v.  Taylor,  60 
Kan.  768,  57  Pac  973;  Lane  t.  Railway  Co., 
64  Kan.  76S,  68  Paa  620;  Boot  r.  Packing 
Co..  supra. 

"A  finding  of  negligence  cannot  rest  upon 
mere  conjecture."  Railroad  C©.  t.  Tindall,  67 
Kan.  719,  728,  48  Paa  12. 


[3]  In  the  briefii  it  is  contended  that  the 
facts  shown  in  the  evidence  were  sufficient 
to  establish  a  cause  of  action  under  the'  com- 
mon law,  without  any  statutory  aid,  but  in 
addition  thereto,  It  la  argued  that  a  cause 
of  action  was  shown  under  the  factory  act 
The  provision  of  the  factory  act,  upon  which 
the  plaintiff  relies,  requires  that: 

"All  vats,  pans,  saws,  planers,  cog  gearing, 
belting,  shaftmg,  Bet-«crewa  and  macbineiy  of 
every  description  used  in  a  manufacturing  es- 
tablishment shall,  where  practicable,  be  prop- 
erly and  safely  guarded,  for  the  purpose  of  pre- 
venting or  avoiding  the  death  of  or  injury  to 
the  persons  employed  or  laboring  in  any  such 
estahUshment-",  Section  4^78,  Geo.  Stat  1909. 

It  la  said  that  the  erldoice  shows  tliat  the 
revolving  screen  was  so  badly  worn  inside, 
and  had  been  in  that  condition  such  a  lengtti 
of  time,  that  the  bolts  would  slip  and  permit 
the  bnttwfly  thumb  nuta  to  be  released  and 
drop  out  while  the  mill  was  in  motion.  We 
fall  to  see  how  any  jutoTislon  of  the  factory 
act  can  affect  the  canoe  of  action  here.  The 
purpose  of  the  act  la  to  zeqnlre  the  guard- 
ing of  dangerous  machinery  in  order  to  pre- 
vent Injury  to  employes  operating  the  same, 
or  to  those  employes  whose  duties  may 
require  them  to  CMue  near  it  Tbm  guards 
are  required  to  prevent  an  employ^  from  be- 
ing injured  by  his  limbs  or  body  coming  in 
contact  with  moving  belts,  cog-gearing,  saws, 
planers,  and  like  dangerous  machinery.  The 
act  likewise  requires  guard  rails  or  appli- 
ances to  protect  employes  from  the  danger  of 
falling  into  vats,  pans,  levator  openings, 
and  things  of  that  nature  There  is  no  pro- 
vision which  requires  machinery  to  be  kept 
In  repair,  except  so  far  as  the  neglect  to  do 
that  wotild  amount  to  a  failure  to  comply 
with  some  at  the  specific  requirements  ot  the 
act  When  the  explosion  occurred,  the 
plaintiff,  according  to  his  own  testimony,  was 
not  even  in  the  building  where- the  alleged  de- 
fective screen  waa,  but  stood  outside  50  feet 
frun  the  coming  mill.  He  was  not  employed 
in  operating  the  machine.  He  was  not  in- 
jured by  coming  in  contact  with  the  alleged 
defective  screen,  but  by  an  eiqiloslon  ot  the 
miU.  Moreover,  the  factory  act  (section  9 
[Gen.  St  1009,  f  4681])  required  the  pUlntlff, 
in  order  to  establlBh  a  cause  of  action  under 
it  to  prove  that  hla  Injuries  resulted  in  con- 
sequence of  the  failure  of  the  defendant  to 
comply  with  the  provisions  of  the  act,  or  that 
such  failure  directly  contributed  to  the  in- 
jury. The  case  could  be  submitted  to  the 
jury  only  for  the  purpose  of  permitting  them 
to  determine,  by  speculation  and  conjecture, 
the  cause  of  the  explosion. 

The  trial  court  rightly  sustained  the  de- 
murrer, and  the  Judgment  must  be  affirmed. 
All  the  Justices  concur. 
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NOLEN  T.  BfcOUB  et  ftL     (No.  18040.) 
(Saprooe  Court  of  Ksnaaa.   Not.  14,  1914.) 

On  petltloii  tor  rdieattiig.  Behearing  de- 
nied. 

For  former  Qplnlon,  see  82  Eaa  SliK  142 

Pad  958. 

W.  C.  Pearce  and  R.  J.  Hopfclns,  boUi  at 
Garden  Cit7,  for  appellants.  Fred  J.  Evans, 
of  Gardtfi  Glt7,  for  q^pellee. 

PORTER,  J.  It  Is  true  that  in  reveralng 
Uke  ruling  of  the  trial  court  refusing  to 
srant  a  new  trial  we  attacbed  considerable 
importance  to  the  appearance  of  the  original 
note  produced  at  the  oral  argument  by  coun- 
Bel  for  appellant,  which  not  only  shows  on 
its  &u»  that  it  is  an  entirely  different  note 
tnm  the  one  sued  oa,  but  also  bears  some 
indlcatitm  of  having  been  altered  In  a  mate- 
rial matter.  No  suggestion  of  any  kind  In 
explanatloD  of  this  fact  was  offered  by  ap- 
pellee eitber  In  the  biiefs  or  at  the  oral 
aigoment,  which  led  us  to  say  in  the  opinion 
Uiat  the  fact  was  not  denied.  In  the  opinion 
it  was  said: 

"We  luve  the  original  notes  before  os;  and 
tliey  were  offered  in  evldenee  in  support  of  the 
motiim  for  a  new  triaL" 

In  a  petition  for  a  rehearing  it  ia  asserted 
that  the  decision  Is— 

"based  upon  alleged  tacts  not  germane  to  the 
iatue  before  It,  not  in  evidence  before  the  trial 
court,  and  upon  a  misconception  of  the  facta. 
*  *  *  The  afiidarit  of  the  appellant  was  not 
latrodnced  in  evidence.  The  notes,  which  this 
oontt  foand  mach  to  comment  on,  were  not  in- 
troduced in  evidence  on  the  motion,  and  no  ref- 
erence to  the  notes,  or  rather  to  any  alteration 
of  the  notes  appearing  on  the  face  of  them,  waa 
made  throughout  the  hearing." 

The  original  note  waa  filed  with  the  clerk 
of  the  district  court  when  appellee  took  judg- 
ment, and  it  ia  admitted  in  the  application 
for  rehearing  that  it  was,  "of  course,  avail- 
able as  evidence,*'  and  was  at  the  time  of 
the  hearing  of  the  motion  for  a  new  trial  in 
the  hands  of  the  clerk.  Counsel  is  somewtiat 
technical  in  stating  that  the  alteration  of 
the  note  was  not  referred  to  In  the  testi- 
mony of  the  defendant  on  the  hearing  of  the 
motion.  At  different  times  In  his  examina- 
tion by  the  court  the  defendant  attempted 
to  explain  that  he  relied  as  a  part  of  his 
defense  ntK>n  the  fact  that  Judgment  was 
taken  iqwn  a  different  note  from  that  sued 
on,  altbon^  the  word  "alteration"  was  not 
used  by  lilm.   We  quote  from  the  abstract: 

"By  the  Court:  Q.  Mr.  Bell,  yon  knew  about 
the  giving  of  this  note,  didn't  you?  A.  Yes,  sir. 
Q.  And  your  liability  on  it?  A.  Yes,  sir.  Q. 
And  knew  that  suit  was  to  be  entered  against 
yon  and  others  for  it?  A.  Yes,  air.  Q.  Ajid 
entered  your  appearance?  A.  Yes.  sir.  Q. 
And  all  the  reason  you  wanted  a  trial  now  is 
becaoBe  yon  claim  McGue  did  not  carry  out  an 
arrangement  with  you  in  protecUng  the  suit  at 
tlie  time?  A.  I  tliiok  you  will  find,  your  honor, 
in  some  of  the  affidavits  there,  or  some  of  the 


statements  there—  Q.  This  Is  the  answer  you 

tendered  here,  is  It,  attached  to  the  appUca^n? 
A.  Yea,  sir;  I  suppose  it  is.  Some  place  it 
said,  I  don't  know  whether  in  affidavit  or  not — 
My  attorney  probably  ought  to  see  me  about 
that  question  before  I  answer  it,  your  honor. 
Q.  I  am  juat  reading  yon  the  answer.  I  did  not 
ffnd  any  real  defense  to  the  action.  A.  That 
may  have  been  lost,  your  honor.  I  made  the 
statement  in  some  of  the  papers  here  that  the 
Bell  Land  &  ijoan  Company  never  did  make  a 
note  to  B.  W.  Nolen.  Q.  You  don't  deny  the 
execution  of  this  note  do  you?  A.  I  do  in  the 
form  it  is.  •  •  •  Q.  The  only  complaint  that 
yon  have  now  is  that  McCue  did  not  attend  to 
the  case,  and  you  relied  on  him  to  attend  to  it? 
A.  That  is  one  .of  my  defenses,  and  the  other 
is  that  we  never  did  make  a  note  to  B.  W. 
Nolen.  Q.  So  for  as  a  lawsuit  is  concerned, 
a  man  is  supposed  to  hire  his  attorneys  and  rely 
on  them,  and  not  rely  on  outside  parties  from 
a  l»^al  standpoint   •   •  • 

"By  the  Court:  I  will  take  these  papers  and 
look  thwn  over  and  decide  this  case  at  the  next 
day  of  court— aboQt  8th  or  fiith  of  August.  1 
do  not  think,  boweva,  Mr.  Bell  is  in  very  good 
shape  to  complain.** 

It  appears  that  the  original  notes  and  the 
affidavits  were  not  formally  offered  in  evi- 
dence and  it  may  be  that  the  court  never 
saw  tbem;  but  we  assumed  from  the  record 
that  the  court  had  examined  them.  The  trial 
Judge  said  he  would  take  the  papers  and 
look  them  over.  We  did  not  think  it  neces- 
sary In  the  former  <«»inlon  to  set  forth  all 
the  circumstances  shown  in  the  evidence, 
which  ctmvlnced  us  that  the  defendant  was 
prevented  by  accident  and  surprise  from 
having  a  fair  trial.  His  affidavit,  which 
was  among  the  papers  and  should  have  been 
considered  as  in  evidence,  had  attached  to  It 
a  copy  of  a  letter  received  by  him  from  the 
other  maker  of  the  note,  his  former  partner, 
stating  that  he  bad  arranged  with  Mr.  Evans, 
attorney  for  the  plaintiff,  that  a  suit  would 
be  brought  upon  the  note  and  allowed  to 
drift  along. 

The  opinion  contains  tiie  statement  that 
before  suit  was  brought  plaintiff's  attorney 
wrote  the  defendant  to  the  effect  that  he  held 
the  note  for  collection,  and  that  It  had  been 
obtained  through  the  'bank.  It  is  seriously 
contended  that  this  is  a  misstatement  of  the 
facts,  for  the  reason  that  the  letter  did  not 
use  the  word  "obtained,"  but  said:  "This 
loan  was  made  through  the  cashier  of  the 
First  National  BaniL"  No  attempt  was  made 
in  the  opinion  to  quote  the  language  of  the 
letter,  but  merely  the  substance  thereof.  Of 
course,  if  the  loan  was  made  through  the 
bank,  the  note  was  obtained  through  the 
bank. 

In  the  opinion  it  was  said  that  the  note, 
with  the  exception  of  the  name  of  Nolen  as 
payee,  was  prepared  In  the  handwriting  of 
the  appellant  Bell.  It  is  asked  how  the  court 
comes  by  this  knowledge.  The  answer  is 
that  all  the  written  portion  of  the  note,  ex- 
cept the  name  of  Nolen  as  payee,  is  in  the 
same  handwriting  as  the  signature  of  Bell. 

It  is  Insisted  that  the  reversal  of  the 
Judgment  vldlateB  former  precedents  where 
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tbla  ooart,  notwithstanding  It  ajveared  tbat 
a  iiew  trial  mlsht  well  have  been  granted,  de- 
clined to  reverse  the  action  of  the  lower 
court  ta  refusing  a  new  trial,  because  it 
could  not  say  the  lower  court  had  abused  its 
discretion.  It  would  Indeed  require  a  alavlah 
adherence  to  precedent  to  hold  that,  because 
under  some  other  circumstances  this  court 
refused  to  interfere  In  a  case  of  this  Und, 
it  Is  powerless  to  prevent  an  injustice  now. 
There  can  necessarily  be  no  fixed  rule  laid 
down  as  to  what  will  constitute  an  abuse  of 
discretltm  of  the  trial  court  In  refusing  to 
grant  a  new  trial  for  accident  and  surprise. 
The  fact  that.  Judgmertt  was  taken  upon  a 
note  differing  materially  from  the  one  sued 
upon,  together  with  the  other  drcumstances 
referred  to,  were  thought  by  the  court  to 
present  a  ^tuatlon  In  which  the  trial  court 
should  have  set  the  Judgment  aside  and 
granted  a  new  trIaL  Without  attempting  to 
pass  or  prejudge  the  merits  of  appellants' 
defenses  to  the  note,  we  are  still  satisfied 
that  the  facts  in  the  present  case  are  suS- 
dent  to  Justify  a  reversal  of  the  Judgment. 

Rehearing  denied.  All  the  Justices  con- 
cnrringi 

BUSBONG  STATU  BANK  v.  OBDaOHIIX 

etftl   (No.  18004.)  t 

(Supreme  Ooart  of  KansaB.    Nov.  14,  1914.) 

Appeal  from  Dlvtiict  Court,  Ljron  Oountr- 
Action  by  the  Busfaoog  State  Bank  against 
Mamie  H.  Churchill  aod  others.    Judgment  for 
defecdantB,  and  plaintiff  appeals.   Modified  and 
affirmed. 

.  Hamer  &  Harris,  of  Bhuporia,  for  appellant 
J.  T.  Pringle,  of  Buriiugame,  A.  O.  Jnstioe,  frf 
Osage  City,  and  W.  N.  Smelssr,  ot  Empwia, 

for  ai)pellees. 

PBB  CURIAM,  nte  actfon  was  one  to  fore- 
close a  real  estate  mortnee  executed  ta  Mamie 
H.  ChurchiU  and  J.  P.  C«ttrcUlL  her  husband, 
on  land  belonging  to  the  wife.  Tiu  verdict  and 
judgment  were  in  her  favor,  and  Uie  plaintifl  aj^ 
peals. 

The  plaintiff  dalnud  -that  Oe  note  and  mat^ 
gage  wem  glvea  to  secure  dw  IndebtedncM  of 

t  Rebearlng  denied  DecemlMr  2S, 


RHFOBTBIB  (ir^if 


J.  P.  OiaTChi]]  to  the  bank,  and  that  sudi  in- 
debtedness has  never  been  satlafied.  BMdence 
was  introduced  tending  to  establish  this  claim. 
A  portion  of  this  evidence  consisted  of  testi- 
mony indicating  a  full  settlement  of  the  in- 
debtedness and  the  retention  of  the  note  and 
mortgage  as  satisfaction  of  part  of  the  balance 
found  to  be  due.  Mrs.  ChurcbUl  claimed  that 
the  note  and  mortgage  were  given  to  indeomil^ 
the  president  of  the  bank  as  sure^  on  a  re- 
delivery bond  in  a  replevin  action  to  which  her 
husband  was  a  party,  and  for  no  other  consid- 
eration. She  gave  testimony  tending  to  prove 
this  claim.  She  also  contended,  in  opposition 
to  the  bank's  version  of  the  settlement,  that 
her  husband's  Indebtedness  was  fully  disdia^ 
ed  without  using  the  note  and  mortgage  for  that 
purpose.  The  testimony  of  Mrs.  Churchill  is 
criticized  as  being  Indefinite^  self-contradictory, 
and  not  worthy  of  credence,  in  view  of  facts 
and  circumstances  established  by  reUable  prooL 
Manifestly  these  were  matten  fto  the  ]nry  to 
consider  and  decide. 

It  is  said  that  the  eroas-eiamination  of  oer^ 
tain  witnenes  ^as  unfair,  and  was  unwarrant- 
ably eztsnded  to  embrace  irrelevant  transactions 
which  crafnaed  and  embarrassed  the  Jury  In  its 
consideration  of  the  case.  The  bai^  was  nnable 
to  establish  the  indebtedness  of  CAuixdiHl,  the 
various  forms  which  It  took,  and  the  result  of 
the  settlement,  by  its  books  or  other  documen- 
tary evidence,  but  was  obliged  to  depend  on 
parol  proof  which  In  many  respects  was  quite 
indefinite  and  uncertain.  Many  transactions 
covering  a  considerable  period  of  time  were  In- 
volved, and  apparently  the  only  way  to  arrive 
at  the  ultimate  facts  was  to  mabx  the  investiM- 
tion  thoroogh  and  complete.  The  fact  that  the 
relations  of  Churchill  to  the  bank  were  con- 
fused and  complicated  was  not  ground  for  artn- 
trarUy  stivplng  the  investlsatlott,  and  this  court 
is  unaUe  to  declare  that  tne  trial  court  abased 
its  discretion  in  any  partietilar  to  the  plaintiff's 
prejudice. 

It  Is  admitted  that  no  liability  has  accrued 
on  the  redelivery  bond,  and  conseqoently,  under 
the  defendanfa  theory  of  the  case,  no  liability 
has  accrued  on  the  note  and  mortgage,  dlio 
plaintiff  included  In  Ita  petition  a  cause  of  ac- 
tion for  taxes  which  it  was  authorized  to  pay 
and  did  pay  on  the  mortgaged  premises.  Judg- 
ment was  not  entered  for  these  taxes,  probably 
on  the  theory  tbat  the  note  and  sunigage  were 
live  instruments  which  .had  not  matured  for 
any  cause  stated  In  the  petition. 

Under  the  circumstances  the  jdalntiff  should 
recover  these  taxes,  and  the  distrieC  court  Is  di- 
rected to  modify  its  Judcmeat  aoeoxdlii^. 
Otherwias  the  judgment  is  alBrmed. 
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GRAND  LODGE  A.  O.  U.  W.  OF  KANSAS  r. 
STATE  BANK  OF  WINTIBU). 
(No.  18941.) 

<8DpzeBM  Cout  of  KanMs.    Not.  14,  1914.) 

(ByUabut  by  the  Court.) 

L  IHSDUNOB  ((  697*)— OBOEB  OH  BENKROU.- 
BT  FdHD— DELXTEBY— Wumn  AND  PBZIIT- 
ID  DiBBCTIOMS. 

Specific  directions  for  tlie  delive^  of  an  or- 
der npoa  a  beneficiary  fund  were  given  to  an 
officer  of  a  local  lodge  in  a  letter  of  transmittal. 
Inclosed  with  tbia  letter  was  a  printed  blank 
form  containing  Instructions  apparently  pre- 
pared for  use  in  such  cases.  It  U  held  that,  if 
the  specific  directions  given  in  the  letter  con- 
flict with  the  printed  instructions,  the  directions 
Dinst  govern. 

[Sid.  Note.— For  other  cases,  see  Insnrance, 
Gent  Dig.  1 1838;  Dec.  Dig.  |  607.«] 

2.  GomsAOfs  (I  163*)  —  Combibuotioii  — 

WUTTEK  ABD  PbIHTED  IHBTRUCIIONS. 
The  printed  instmction  "to  see  that  the 
inclosed  order  ia  properly  indorsed  and  deliver- 
«d"  does  not,  in  the  light  of  the  specific  dlrec- 
tioD  contained  In  the  letter  to  deliver  it  to  the 
person  designated  as  payee,  impose  upon  the 
addressee  the  duty  to  see  that  the  payee  to  whose 
otto-  it  is  drawn  indorses  it  after  delivery. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  745;  Dec.  Dig.  §  163.*] 

On  petition  tor  rehearing.  RehearlTig  de- 
nied. 

For  fOTmer  optnlon,  eee  92  Kan.  876,  142 
Pat  974. 

Jackson  A  Noble,  of  Wtnfleld,  and  Fdgar 
Burnett,  of  Washington,  Kan.,  for  appellant 
Hadley,  Cooper  &  Neel,  ot  Kansas  City,  Mo., 
and  BoGkman  A  Bloas,  of  Wlnfleld,  lor  ap- 
pellee. 


BENSON,  J.  [1,1]  In  a  petition  for  re- 
bearing  tbe  arganient  Is  presented  that  a 
partlcalar  clause  contained  In  printed  in- 
Btmetions  Inclosed  with  the  letter  transmit- 
ting the  check  to  Mr.  Mishler  was  not  given 
proper  effect  In  the  opinion  in  this  case. 
United  Workmen  v.  Bank,  92  Kan.  876,  142 
Pae.  974.  The  letter  gave  spedflc  directions 
to  deliver  the  check  to  the  payee.  These  di- 
rections are  copied  in  the  opinion  at  pages 
880  and  881  of  92  Kan.,  page  »75  of  142  Fac. 
The  printed  Instructions  were  contained  in 
t  blank  form  ot  letter  purporting  to  be 
for  the  use  of  the  Grand  Recorder  in  trans- 
mitting orders  against  the  benefldary  fund 
to  the  local  recorder,  although  In  this  case 
a  special  letter  was  written.  The  Instruc- 
tions were  left  blank  as  to  date,  addres- 
see, check  number,  payee  of  check,  name 
of  the  deceased  member,  and  in  other  re- 
flects. They  were  not  signed,  although  pre- 
pared for  the  signature  of  the  Grand  Re- 
corder. Tbe  part  of  its  contents  relied  upon 
in  the  petition  for  rehearing  la  the  following: 

It  is  tbe  dn^  of  yoor  lodge,  through  you, 
to  He  that  the  inclosed  order  is  properly  indors- 
ed aod  delivered  to  the  part?  entttud  to  it  and 
tbe  beneadary  certificate  la  taken  up  and  txtr- 
waided  to  fhls  office  as  above  directed." 


Specific  directions  concerning  the  disposi- 
tion of  the  check  were  given  in  the  letter, 
makli^  no  mention  of  an  indorsement,  al- 
though the  printed  matter  contained  the  In- 
struction as  copied.  If  the  directions  In  the 
letter  conflicted  with  the  instructions  con- 
tained in  the  blank,  the  directions  must  gov- 
ern; but  both  should  be  given  effect,  so  far 
as  they  are  In  harmony  and  can  have  con- 
sistent operation. 

A  rule  of  the  Grand  Lodge  provided  that 
warrants  upon  tbe  beneficiary  fund  should 
be  drawn  In  favor  of  the  persons  named  by 
the  finance  committee  to  receive  them.  After 
a  warrant  la  so  allowed,  drawn,  and  deliver- 
ed to  the  beneficiary,  neither  the  Grand 
Lodge  nor  its  officers  have  any  control  over 
it  The  payee  may  Indorse  it  to  another, 
present  it  In  person,  or  otherwise  dl^ose  of 
It  as  he  sees  fit.  It  Is  his  property.  The 
drawer  has  no  duty  concerning  It.  In  this 
Instance,  had  the  check  been  delivered  to 
tbe  payee  named  in  it  the  Grand  Lodge 
would  have  discharged  Its  whole  duty,  ex- 
cept to  see  that  it  vaa  paid  to  flie  payee,  or 
to  his  order. 

Whatever  may  have  been  contemplated  by 
the  printed  Instructions  "to  see  that  the 
check  Is  properly  indorsed,"  it  is  not  reason- 
able to  suppose  that  they  related  to  any  duty 
to  be  performed  after  delivery,  for  It  would 
then  be  beyond  the  control  of  tbe  local  lodge 
or  its  officers,  and  no  indorsement  before  de- 
livery was  necessary  or  proper  to  give  It  ef- 
fect. The  specific  direction  contained  In  the 
letter  of  transmittal  was  to  deliver  the  check 
to  Thompson  on  receiving  the  affidavit  and 
receipt  The  reference  In  the  blank  Instruc- 
tions to  an  indorsement  may  have  been  In- 
serted in  contemplattoD  of  the  use  of  a  form 
of  warrant  upon  which  an  indorsement  of 
some  officer  of  the  local  lodge  would  be  neces- 
sary to  make  the  Instrument  effective,  but  It 
can  have  no  reasonable  application  to  the 
warrant  drawn  In  this  transaction. 

Further  consideration  of  tbe  contract  be- 
tween the  Grand  Lodge  and  the  depositary  is 
requested.  That  matter  was  folly  and  fairly 
discussed  In  the  briefs,  and  baa  been  care- 
fully examined. 

The  views  of  the  court  as  expressed  in  the 
opinion  are  adhered  to,  and  the  petition  for 
a  rehearing  is  denied.  All  the  Justices  con- 
curring. 


FILLET  V.  ILLINOIS  LIFE  INS.  CO.  et  al. 
<No.  18497.) 

(Supreme  Court  ot  Kansas.  July  7,  1914.  On 
Swxmd  Rehearing,  Nov.  14,  1914.) 

(SvUalHU  by  the  Court.) 

1.  InanroANCE  ({  S86*)— Rights  or  Bsmefi- 
oiABT— Tnix  OF  VEsnita. 

The  rights  ot  a  beneficiary  In  an  ordinary 
life  Insurance  policy  become  vested  upon  tiie  Is- 
suance ot  the  policy  and  can  thereafter,  during 
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the  life  of  the  beneficiarj,  be  defeated  011I7  •* 
provided  b;  the  terms  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insii ranee, 
Gent.  Dig.  1  1470;  Dec  Dig.  I  686.*] 
2.  IHSUUHOK  (I  2*)— NaTUU  OF  COUPAITT— 

Coij:.ioiion  of  X>ubs. 

The  Kansas  Mutual  life  Associatioii  waa 
not  strictly  a  mutual  association  nor  a  fraternal 
benefit  association,  but  was  practically  an  old 
line  life  insurance  company,  althouch  it  collect- 
ed money  to  meet  iti  obligationi  Dj  ao-called 
annual  dues  instead  of  by  premiums. 

[Ed.  Note.— For  other  casea,  sea  Inauranoo, 
Cent.  Dig.  I  1%  ;  Dec.  Dig.  |  2.*] 

On  Second  BeheaEing, 
8.  IN0DUNCE  (I  680*)  —  Lxn  Inbuuhcb  — 

BlOHT  OF  BeNEFICIABT— POWICB  TO  DESTBOT. 

Whether  a  policy  of  life  insurance  or  a 
benefit  policy  issued  to  one  for  the  benefit  of  an- 
other vesta  a  present  iBteiest  in  the  beneficiary 
depends,  not  upon  the  name  or  nature  of  the 
compaoy,  but  on  the  terms  of  the  policy,  the 
existing  statutes,  and  the  by-laws,  if  any,  by 
which  auch  company  and  its  policy  holders  are 
bound;  and,  when  pc^lcy  ia  iiaued  to  a 
member  tor  the  benefit  of  a  proper  beneficiary, 
then,  in  the  absence  of  some  statute,  by-law, 
or  contract  to  the  contrary,  the  beneficiary 
thereby  becomes  vested  with  an  interest  which 
cannot  be  destroyed  at  the  will  of  the  insured. 

[Ed.  Note.— For  other  caaea,  see  Insurance^ 
Gent.  Dig.  1 1470;  Dec.  Dig.  |  586.*] 

4.  Insubakcb  (I  685*)  —  Mdtdai.  Iniuuxox 

COICPANT— RiGBTS  OF  BeNKFICIABT. 

Such  a  policy  issued  to  a  member  of  a 
mutual  company,  providing  that  the  death  ben^ 
fit  should  be  paiid  to  such  member's  wife,  nam- 
ing her,  entitled  her  to  such  benefit,  althoush 
some  years  before  the  death  of  the  insured  she 
was  divorced  from  him;  it  being  shown  that 
atter  such  divorce  and  after  bis  remarriage  the 
insured  kept  the  annual  dues  and  demanda  paid 
and  made  no  attempt  to  change  the  beneficury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8S  1461-1468 ;  Dec.  Dig.  |  B80.*I 
6.  Insurance    (|  688*)— Conbtbtjotiow  at 

PoucT— "GoNDmoN  Subsequent." 

A  provision  in  the  policy,  that  should  the 
insured  reach  the  age  of  64  and  so  desire  he 
could  surrender  such  policy  and  receive  back  his 
payments  with  interest,  is  held  to  be  a  condi- 
tion subsequent  not  impairing  the  vested  inter* 
est  of  the  beneficiary  unless  and  until  the  in- 
sured should  reach  the  de^gnated  age  and  then 
choose  to  sarrender. 

[Ed.  Note,— For  other  cases,  see  Insurance, 
Gent  Dig.  i  1471 ;  Dec  Dig.  {  588.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Condition  Subsequent.] 

(Additional  Syllabut  by  EdHoricl  Staff.) 
6.  INBUBANCE  ({  2*)— "OLD  LiKE  hlTK  InSUB- 

ANCE  CoupANT"  •— "Mutual  Lm  Inatm- 

ANCB  ASSOCIATIOH'*— "S^XXBHAX.  BSBSVIE 

ASSOCIATION." 

An  "old  tine  life  insurance  company"  is 
generally  a  corporation  which  insures  any  appli- 
cant who  passes  the  medical  examination  and 
otherwise  can  meet  the  rules  of  the  company, 
end  the  insured  does  not -thereby  become  a  mem- 
ber of  the  company,  while  a  strictly  "mutual 
life  insurance  association,"  or  "fraternal  bene- 
fit association,"  is  one  in  which  tbe  individual 
member  la  at  once  an  insurer  of  his  fellow 
members  and  In  turn  Is  insured  by  them, 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  1 1% ;  Dec  Dig.  8  2.* 

For  other  definitions,  see  Words  and  Phrases, 
I^rst  Series,  Mutual  Insurance  Company;  also. 
First  and  Second  Series,  Life  Insurance  Com- 
pany; Fraternal  Association.] 


BBPORTEB  (KUL 

On  petition  for  rehearing.  Behenring  de- 
nied. 

For  former  Qptnlon,  ne  01  Kan.  220,  137 
Pac.T98. 

SMITH,  J.  [1,2]  The  former  oplnlm  In 
this  case  Is  found  In  91  Kan.  220,  137  Pac 
7d3.  On  Oie  reargnment  tbe  appellant  vig- 
orously objects  to  the  following  statemente 
in  the  original  opinion: 

"The  instrument  in  this  case  *  *  *  bss 
more  resemblance  to  an  old  line  policy  at  in- 
surance than  to  a  mutual  benefit  certifi- 
cate." 

"While  in  the  old  line  insurance  cases  the 
interest  of  the  beneficiary  is  said  to  vest  at  the 
time  of  the  execution  of  tbe  policy." 

"The  provisions  of  tiiis  policy  are  more  like 
the  provisions  of  old  line  life  insurance  policies 
than  fraternal  certificates." 

It  is  also  contended  that  the  case  of  John- 
son T.  United  Workmen,  91  Ean.  314.  137 
Pac  1190.  SO  U  R.  A.  (N.  S.)  461,  is  control- 
lli^  In  this  case.  In  that  case  the  poller  or 
certificate  was  issued  by  a  "fraternal  bene- 
ficiary association,"  defined  by  section  4903 
of  ttie  General  Statutes  of  1909  as  follows: 

"A  fraternal  beneficiary  association  la  hereby 
declared  to  be  such  a  corporation,  society  or 
voluntary  association  of  indivUuals.  formed  or 
organized  into  a  lodge  system  wiOi  ritualistic 
form  of  work,  or  composed  of  members  of  as 
order  or  society  having  a  lodge  system  with  a 
ritualistic  form  of  work,  or  of  such  memben. 
their  wives,  widows,  or  dangfaters,  as  sliail  make 
provision  for  the  payment  (tf  benefits  In  case 
of  death,  sickness,  or  temporary  or  permanent 
disability,  and  shall  be  carried  on  for  the  sole 
benefit  of  Its  members  and  their  beneficiaries, 
and  not  for  profit." 

The  distinction  between  the  two  policies  is 
teirly  made  in  tti«  Johnson  Case,  mqtra*  as 

follows: 

"The  right  of  a  divorced  wife  to  recover  upon 
a  policy  of  insurance,  naming  her  ss  tiie  tienefi- 
ciary/*  is  upheld  In  tbe  case  of  Filley  v.  Illi- 
nois Life  Insurance  Co.;  "the  distinction  be- 
tween that  case  and  this  resting  wholly  upon 
the  statute  •  *  *  which  controls  in  the  case 
of  beneficiary  aasodatlona,  and  wliich  baa  ns 
force  or  effect  upon  ordinary  life  policies." 

Practically  tbe  only  dlfTerence  between 
the  policy  In.  question  and  Uie  ordinary  life 
insoianoe  polity  ia  tliat  the  ELansaa  Mutual 
Life  Association,  which  Issued  the  policy,  de- 
Hved  the  nnmey  to  meet  its  debt  demands 
by  wliat  Is  denomfaiated  '*aimual  dues"  of  $4. 
wbich  tba  bolder  of  ea(A  policy  asreed  to  pay 
to  the  association  on  the  1st  of  January  of 
each  year,  and  an  admlaalon  fee  of  $16  in^ 
stead  of  collecting  annual  premiums.  The 
association  agreed  to  pay  on  policies  only 
the  gross  amount  collected  for  so-called  dues, 
less  10  cents  for  collection,  and  retained  to 
Itself  as  profits  any  excess  over  the  amoont 
of  the  Insurance  which  might  be-  collected 
from  the  policy  holders.  The  policy  In  ques- 
tion was  issued  In  1883,  and  there  seems  to 
have  beea  no  statute  of  the  state  at  that 
time  defining  fraternal  beneficiary  associa- 
tions. 

Tbe  appellee  la  an  old  Una  Ufe  Inanranee 

company  organized  for  profits,  as  waa  also 
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the  Kansas  Mutnal  Life  Association  oi^aniz- 
ed  for  profits,  but  not  to  the  policy  holders 
or  members  of  the  association. 

It  appears  by  the  exhibit  attached  to  the 
policy  that  the  Illinois  Life  Insurance  Com- 
pany presented  a  proposition  to  the  trustees 
of  the  Kansas  Mutual  Life  Association  to  as- 
sume and  reinsure  the  policies  of  the  Kansas 
Company,  and  that  such  proposition  was 
duly  accepted  by  unanimous  vote  of  the  pol- 
icy holders,  and  the  Illinois  Company  was 
subrogated  to  all  the  rights,  liahllitles,  and 
obligatioDS  of  the  Kansas  Company  on  the 
policy  In  question  and  agreed  to  assume  and 
carry  out  the  provisions  of  the  policy  as  in 
mcb  proposition  provided.  It  thereby  ap- 
pears that  the  Illinois  Company  acquired  the 
rights  of  the  Kansas  Company  as  well  as  its 
Uabllidee.  The  policy  holders,  of  course, 
could  not  transfer  the  rights  of  the  company, 
so  It  is  apparent  that  there  was  a  tripartite 
agTeement  the  consideration  for  which  does 
not  appear  nor  whether  the  Kansas  Company 
received  a  profit  In  the  transfer. 

It  la  a  general  mle  that  one  may  take  out 
a  policy  on  his  own  life  for  the  buieflt  of  any 
person  be  may  cbooee  to  designate  In  the  ab- 
sence of  a  atatnte  or  of  a  provision  In  tiie 
coDStttntioii  or  by-laws  of  fraternal  aSBocla- 
tloD  to  the  ccmtrary,  and  statutory  provislcus 
ctf  this  character  are  held  proapectlve  and 
Dot  retrospectlTe  in  their  operation.  1 
Gooley'a  Briefs  on  Insurance,  pp.  796-798. 

Any  provl8i<m  of  our  statute  suba^uent 
to  the  issuance  of  the  poUcy  is  tiierefore 
not  a^Ucable  to  this  case.  U.  S.  t.  Amer. 
Sagar  Refln.  Co^  202  U.  S.  563.  26  Sup.  Gt 
T17,  50  I*  Ed.  1149;  Winfree  v.  Ka  Pac.  K. 
Co,  227  U.  S.  296,  33  Sup.  Ct  273,  57  L. 
Ed.  518;  Union  P.  K.  B.  Co.  t.  Laramie 
Stodiyards  Ca.  231  IT.  &  190,  84  Sup.  Ot 
101.  68  L.  Ed.  179. 

The  fact  that  the  Kansas  Company  collect- 
ed annual  dues  Instead  of  premiums  did  not 
make  it  a  beneficiary:  society.  State  t. 
Hoore,  38  Ohio  State,  7. 

[I]  An  "old  line  life  insurance  company** 
is  generally  a  corporation  which  insures  any 
applicant  who  passes  the  medical  examina- 
tion and  otherwise  can  meet  the  rules  of 
the  company,  and  the  insured  does  not  there- 
by become  a  member  of  the  company.  Yet, 
as  in  this  case,  the  consent  of  the  policy 
bolder  would  be  necessary  to  substitute  an- 
otber  corporation  in  place  of  the  insurer 
and  to  relieve  the  Insurer  from  liability.  On 
tbe  other  hand,  the  Individual  member  of  a 
strictly  mutual  life  insurance  association  or 
fraternal  benefit  association  Is  at  once  an  in- 
surer as  to  his  fellow  members  and,  in  turn, 
la  Insured  by  themu  None  but  members  of 
the  association  are  insured.  The  Kansas 
Mutual  Life  Association  was  not  such  an  as- 
sociation. We  adhere  to  tbe  statement  In 
tbe  former  opinion  that  "the  provisions  of 
this  policy  are  more  like  the  provisions  of 
old  line  life  insuranoa  polidea  than  fra- 
ternal oerttflcatea.'^ 


It  Is  contended  ^at  Fannie  E.  FUIey  had 
no  vested  interest  In  the  policy  of  insurance 
for  the  reason  that.  If  the  insured  lived  to 
the  age  of  64  years,  he  had  the  option  of  re- 
ceiving the  cash  benefit  of  the  policy  to  him- 
self and  thus  divesting  any  interest  of  Fan- 
nie E.  FlUey  therein.  This  constituted  a 
condition  subsequent  and  not  a  condition 
precedent  The  general  rule  seems  to  be 
that  the  person  designated  as  the  beneficiary 
in  a  life  insurance  policy  is  entitled  to  the 
benefit,  and  neither  the  Insured  nOr  the  in- 
surer can  change  it  to  the  detriment  of  the 
beneficiary.  Van  Bibber  r.  Van  Bibber,  82 
Ky.  350. 

We  think  the  right  to  the  benefit  provided 
In  this  policy  vested  Immediately  In  Fannie 
E.  Filley  subject  only  to  the  right  of  the  in- 
sured as  provided  therein.  Her  right  was 
subject  to  a  defeasance,  but  was  a  substan- 
tial vested  right  until  the  defeasance  should 
occur,  and  it  never  did  occur.  The  Insured 
could  defeat  the  beneficiary's  rights  under 
the  policy  only  as  provided  therein.  Conti- 
nental Life  Ins.  Co.  V.  Palmer,  42  Conn.  60, 
19  Am.  Rep.  630;  Yoss  v.  Oonn.  Mut  Life 
Itis.  Co.,  119  MicA.  161,  77  N.  W.  697,  44  L. 
B.  A.  689. 

On  reconsideration  we  are  assured  of  the 
correctness  of  the  former  decision,  and  it  is 
adhered  to. 

The  Judgment  la  afflrmed.  All  the  Justice? 
concnirlng. 

On  Second  Rehearing. 

WBST,  J.  [I]  In  view  of  the  Uteratnre 
on  file  in  thla  case,  eapecially  the  somewhat 
emphatic  petition  for  a  second  rehearing,  It 
has  been  determined  to  re-examine  the  ques- 
tions presented  by  the  record,  and  the  writ- 
er has  been  assigned  the  task  of  formulating 
the  result. 

It  la  mutually  conceded  and  asserted  that 
an  ordinary  old  line  poUcy  vesta  a  personal 
Interest  in  the  hraefldaxy;  benoe  no  au- 
thorities need  be  dted  in  ai^tport  of  that 
proposition.  Of  course^  sndi  vested  interest 
arlsea  ftom  the  contract;  and  tbe  corollary 
follows  that  the  obllgationa  of  such  contract 
cannot  be  impaired  by  subsequent  legisla- 
tion or  by  the  unauthorised  act  of  the  In- 
sured, 

It  must  also  be  conceded  that  the  certifi- 
cate of  an  ordinary  mutual  benefit  sode^ 
Is  subject  to  whatever  changes  are  permitted 
by  its  charter  or  by-laws  or  by  statutes  ex- 
isting when  the  certificate  Is  issued. 

Both  parties  have  argued  tbe  case  on  the 
theory  that  the  right  of  Fannie  B.  FUIey 
depends  largely  on  the  question  whether  the 
character  of  the  company  and  the  terms  of 
Its  policy  require  the  application  of  the  old 
line  rule  or  the  benefit  society  rule,  and  it 
is  vehemently  asserted  that  the  policy  In 
question  can  by  no  logical  possibility  be 
deemed  old  line  In  natnre  or  by  resemblance. 

All  we  have  to  enlighten  us  on  this  point 


Digitized  by  Google 


£60 


144  PACIFIC 


BEFOBTEB 


(Kao. 


Is  the  policy  Itself  and  the  statute  In  force 
when  it  was  issued ;  neither  the  charter  nor 
the  by-laws,  If  any,  being  in  evidence.  The 
act  of  1898  SB  amended  in  1899  (Gen.  Stat 
1909,  I  4303)  cannot  apply  for  the  reason  al- 
ready Indicated.  Whether  a  policy  or  cer- 
tificate be  Issued  by  an  old  line  or  by  a 
mutual  benefit  company,  the  qnestton  of  a 
Tested  Interest  thereby  passing  must  be  de- 
termined, not  by  the  name  of  the  company, 
nor  even  by  Its  general  character,  but  by  the 
nature  of  the  contract)  which  must  be  held  to 
include  the  statutes  In  existence  applicable 
thereto,  the  same  as  if  written  In,  and  all 
the  by-laws  and  regulations  by  which  those 
who  deal  with  the  company  are  bound. 
Block  T.  Valley  Mutual  Ins.  Ass'n,  62  Ark. 
201,  12  S.  W.  4T7,  20  Am.  St  Rep.  166 ;  U.  S. 
Casualty  Co.  v.  Kacer,  169  Mo.  301,  69  S. 
W.  370,  58  L.  R.  A,  436,  92  Am.  St.  Rep.  641. 
When  this  policy  was  Issued  in  1883,  the 
general  Insurance  act  of  1871  as  amended 
was  then  in  force.  Cen.  Stat  1889,  par. 
3316  et  seq.  Paragraph  3402  provided  that 
the  act  should  not  apply  to  life  insurance 
companies  organized  on  the  co-operative 
plan,  which  provision  was  held  to  apply  to 
the  Bankers'  &  Merchants'  Benefit  Ass'n  in 
State  T.  Bankers'  &  Merchants'  Mut  Ben. 
Ass'n,  28  Kan.  499.  In  State  ex  reL  v.  In- 
surance Co.,  30  Kan.  S85,  688,  2  Pac.  840, 
842,  It  was  held  that  the  Vigilant  Insurance 
Co.,  though  formed  to  afford  mutual  protec- 
tion and  Indraonlty  to  Its  members  in  case 
of  loss  by  death  and  theft  of  certain  private 
personal  property,  was  an  insurance  company 
and  08  such  covered  by  tAe  Insurance  law, 
bat  it  was  said: 

"As  to  life  insurance  companies  organized  on 
the  cooperative  plan,  they  are  expressly  ex- 
empted from  the  provisionB  of  that  act," 

Ordinary  life  Insurance  companies  were 
prohibited  from  doing  business  unless  upon 
an  actual  capital  of  at  least  |100,000.  We 
find  no  other  statute  then  In  force  directly 
affecting  the  policy  or  the  question  Involved. 
Being  relegated  therefore  to  the  [>olicy  Itself, 
we  observe  that  It  recites  that,  In  considera- 
tion of  the  representations  and  agreements 
made  in  the  application,  the  payment  of  an 
admission  fee  of  $16,  the  payment  of  a  sum, 
not  exceeding  $4,  annually  on  the  Ist  day  of 
January,  and  the  prompt  payment  of  such 
benefit  assessments  as  may  legally  be  levied 
by  the  directors,  the  association  Issues  such 
policy  to  Clarence  B.  FlUey,  with  certain 
agreements.  One  of  these  agreements  is 
that  on  substantial  proof  of  his  death  the 
association  wUl  pay  to  his  wife,  Fannie  B. 
Fllley,  or  her  legal  representatives,  the  net 
proceeds  of  one  full  assessment,  less  the  10 
cents  cost  of  collection,  at  schedule  rates, 
upon  all  members  of  good  standing  at  the 
date  of  his  death  until  such  assessment  shall 
exceed  11,500.  Then  the  assessment  shall 
be  for  an  amount  in  proportion  to  the  policy 
held  by  each,  not  exceeding  schedule  xates^ 


and  to  an  amount  not  to  exceed  53,000. 
Further,  that,  should  the  insured  live  to  the 
age  of  64  years  and  then  choose  to  surrender 
the  policy,  the  association  would  pay  to  him 
the  amount  he  had  paid  Into  the  treasury  on 
account  of  deaOi  and  expectation  assess- 
ments, less  the  10  cents  cost  of  collecQcKi, 
with  4  pet  cent  interest,  "provided  that  no 
assessments  for  the  purpose  of  paying  this 
expectation  Indemnity  shall  exceed  the  regu- 
lar death  assessment,  and  provided  further, 
that  in  no  case  shall  the  payment  upon  this 
policy  exceed  three  thousand  dollars,  and  it 
it  further  agreed  by  the  association  that  all 
moneys  collected  by  assessment  aforesaid 
Gess  the  cost  of  collection)  shall  be  applied 
to  the  adjustment  of  those  claims  only." 

Among  the  special  conditions  named  in  the 
policy  Is  the  following: 

"The  association  may  classify  its  membership 
for  the  purpose  of  assessments,  when  it  ahaU 
appear  expedient,  in  which  case  members  shall 
only  be  asKSsed  to  pay  beneOti  in  their  own 
class." 

The  BcAednle  rates  already  lefetred  to  on 
which  asseasmenta  were  to  be  based  are  ex- 
pressly named  and  classified  according  to  ag& 

[I]  The  provision  permitting  the  assared 
after  reaching  the  age  of  64  years  to  surren- 
der and  setUe  for  cash  we  regard  as  a  con- 
dition Babseqnait  The  policy  nssoxed  the 
payment  to  the  benefldary,  oondltUmed  of 
course  on  the  payment  by  the  Insured  of  all 
the  assessments  and  demands.  Should  the 
insured  live  to  be  64,  and  should  he  then 
choose  to  surrender  the  policy  and  take  the 
cash  proceeds  instead  of  allowing  the  insur- 
ance to  continue,  he  could  do  so;  the  double 
contingency,  his  age  and  his  choice,  having 
been  reached,  and  thus  the  subsequent  con- 
dition having  been  met  2  Words  &  Phrases 
Jud.  Def.  1401. 

Section  76  of  the  act  of  1871  (tien.  Stat 
1889,  S  3400;  Gen.  Stet  1909,  |  4144)  pro- 
vides that  In  case  any  life  insurance  com- 
pany organized  under  the  laws  of  this  state 
issues  any  policy  of  insurance  upon  the  life 
of  any  person  or  persona  for  another's 
benefit  and  such  beneficiary  dies  during  the 
lifetime  of  the  person  or  persons  whose  life 
or  lives  are  assured,  it  shall  be  lawful  for 
such  company  to  receive  from  the  assured  an 
affidavit  setting  forth  the  facts  In  the  case ; 
and,  if  It  shall  appear  from  such  affidavit 
that  the  affiants  have  paid  the  annual  pre- 
mium and  intended  thereby  to  Insure  for 
the  benefit  of  the  person  named  in  the  pol- 
icy as  beneficiary,  that  such  policy  has  not 
been  assigned  or  transferred,  and  nominat- 
ing or  appointing  some  other  beneficiary, 
"It  shall  then  be  the  duty  of  said  Insurance 
company  to  take  up  and  cancel  said  pol- 
icies, at  the  request  of  said  assured,  and 
Issue  in  like  terms  another  policy  or  ih>U- 
cies  upon  the  life  or  "lives  of  said  Insured 
for  the  benefit  of  the  beneficiary  in  said 
affidavit  nominated."  Gen.  Stat  1909,  S 
4144^  Of  course,  this  does  not  in  terms 
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cover  the  present  altnation,  for  here  the  in- 
Bured  Instead  of  the  beneficiary  died  first. 
Bot  the  principle  InTolved  Is  analogona  to 
tbe  one  under  consideration  tonchlng  the 
rl^t  to  change  beneficiaries.  This  section 
was  thoroughly  considered  In  Olmstead  t. 
Benefit  Society,  3V  Ean.  93,  14  Pac.  449.  In 
that  case  a  Kansas  co-operative  society,  or- 
Sanlzed  to  give  financial  aid  and  benefit  to 
tbe  widows,  orphans,  and  dependents  of  de- 
ceased members,  issued  a  certificate  to 
Darld  D.  Olmstead  In  1874,  by  which  his 
beneficiaries  were  to  be  entitled  at  his  death 
to  a  sum  not  exceeding  $2,000,  if  certain 
rules  and  agreements  were  complied  with; 
the  express  agreement  being  that  the  t>eneflt 
tiumld  be  paid  to  Joinett  Olmstead,  his  wife, 
K  her  legal  ^iroentatlTes.  In  August^ 
18H  the  insured  died:  Shortly  before  he 
had  mads  a  will  b7  which  he  attempted  to 
bequeath  the  benefit  in  anestlon  to  his  cbJl- 
dren,  and  to  the  executor  for  the  payment  of 
certain  debts  and  Items  of  expense.  During 
hia  Ufe  Mr.  Olmstead  retained  possession  of 
the  certtflcate  and  kept  the  tOes  and  asaese- 
ments  paid.  No  affidavit  was  filed  and  no 
otbur  certtflcate  was  issned  to  take  t3ie  ^ace 
of  the  original.  The  executor  sued,  and  the 
company  brought  the  money  Into  court  and 
asked  that  the  legal  r^reaentatlTea  and  bdra 
at  Jennett  Olmatead  be  made  parties.  It 
was  held  that  the  plalntlil  could  not  xecorer. 
It  was  said  that,  however  well  founded  the 
distinction  may  be  between  old  line  and  ben- 
efit companies  and  polices,  the  benefldary 
can  only  be  changed  and  the  benefit  trans- 
ferred to  another  In  the  manner  prescribed 
by  the  rules  and  the  regulations  ot  the  ao- 
clety.  and  In  accordance  with  the  terms  of 
the  contract 

The  contract  in  this  cose  specifically  provid- 
ed that  the  benefit  should  be  paid  to  the  wife 
of  the  member,  or  to  her  l^al  repreaentatlveB. 
The  addition  of  the  words  'legal  representatives' 
clearly  imports  that,  in  case  of  her  death,  the 
benefit  should  be  paid  to  her  heirs  or  next  of 
km  who  fall  within  the  classes  mentioned  In 
the  charter  to  whom  aid  may  be  giveo.  Thus 
the  contract  fixed  and  limited  the  persons  who 
might  receive  the  benefit.  •  •  •  No  provi- 
sion was  made  in  the  certificate  of  memberaliip 
for  a  diange  in  the  beneficiary,  and  the  record 
does  not  show  what  rules,  if  any,  the  society 
had  made  respecting  such  change.'*^  87  Kan.  96, 
14  Pac.  401. 

It  was  further  held  that,  the  statute  hav- 
ing provided  one  way  to  change  the  t>enefl- 
dary,  no  other  was  intended,  and  that  the  in- 
snred  had  no  Interest  In  the  benefit  arising 
from  his  membership;  that  It  could  In  no 
event  become  a  part  of  his  estate;  hence  he 
could  not  twaneath  It  This  decision  has 
been  referred  to  with  approval  In  Kemper  v. 
Modem  Woodmen,  70  Kan.  119,  78  Pac.  402; 
Fllcher  t.  Puckett,  77  Kan.  284.  94  Pac.  182; 
Bolce  v.  Shepard.  78  Kan.  808,  96  Pac  48S; 
Modem  Woodmen  v.  Comeanx,  78  Kan.  483, 
101  Paa  1,  25  L.  R.  A.  (N.  S.)  814,  17  Ann. 
Cas.  866;  and  dted  In  Hunt  t.  Bemsberg, 
8S  Kan.  66S,112Faa«)0^82IiB.A.(K. 


S.)  246,  21  Ann.  Gas.  1267.  The  same  rea- 
soning must  apply  here.  There  Is  nothing 
In  the  statute  or  policy,  and  nothing  shown 
in  any  charter  or  by-laws,  authorizing  the 
Insured  to  change  the  beneficiary  or  to 
transfer  the  benefit  in  which  he  had  no  In- 
terest and  which  could  not  become  a  part 
of  his  estate  save  upon  condition  subsequent 
as  already  shown.  Although  he  was  a  mem- 
ber of  the  association  which  at  the  time  Is- 
sued policies  to  none  but  members,  still  the 
policy  evidenced  the  contract  between  the  as- 
sociation and  blm,  made  for  the  benefit  of 
another  on  sufficient  consideration,  and  no 
authority  appears  by  which  the  member 
could  change  the  terms  or  Impair  the  obliga- 
tion of  such  contract 

[4]  But  It  )a  contended  that  the  subsequent 
divorce  destroyed  the  status  of  wife,  and 
that  the  remarriage  of  the  Insured  brought 
about  a  relationship  and  condition  demand- 
ing a  change  of  beneficiary  from  the  first  to 
the  second  wife,  and  that  It  was  the  womau 
who  should  be  his  wife  at  death  that  he  real- 
ly Intended  as  the  beneficiary.  It  is  remark- 
able that  Mr.  Fllley  continued  to  pay  all 
sums  required  by  the  terms  of  the  policy 
after  the  divorce,  after  the  remarriage  up 
to  his  death,  with  no  attempt  to  change  the 
policy  or  the  benefldary.  It  would  seem  a 
natural  Inference  that  he  made  no  such  at- 
tempt because  be  bad  no  desire  to,  or  else 
because  be  knew  he  could  not  succeed.  It 
would  appear  from  certain  statements  In  the 
briefs  that  he  adjusted  certain  financial  mat- 
ters with  his  first  wife,  and  yet  we  hear  no 
suggestion  that  such  adjustment  Included  the 
beneflcial  Interest  under  this  policy.  Not 
only  do  we  think  reason  and  the  weight  of 
authority  favor  the  theory  that  when  he  took 
out  the  policy  he  contemplated  no  divorce  or 
remarriage,  but  that  at  all  events  he  entered 
into  a  contract  which  left  him  without  power 
to  change  the  beneficiary.  Indeed,  there  Is  no 
evidence  that  he  ever  dreamed  of  the  benefit 
going  other  than  as  provided  In  the  policy. 

It  must  be  presumed  that  the  divorce  was 
obtained  legally,  and  a  legal  proceeding  can- 
not be  deemed  to  abrogate  an  existing  con- 
tract In  no  wise  Involved  in  such  proceed- 
ing. The  rUUiU  of  the  company,  the  Insured, 
and  the  benefldary  became  fixed  upon  the 
issuance  of  the  policy,  and  they  cannot  be 
held  to  hare  become  impaired  by  orderly  liti- 
gation occurring  afterwards  over  other  mat- 
ters. 

The  lai^uage  of  the  policy,  "his  wife,  Fan- 
nie BJ.  FiUey,"  is  plain  enough  without  resort 
to  tedmlcal  rules  of  grammar.  We  do  not 
think  the  average  man  could  err  In  under- 
standing its  meaning,  and  we  are  content 
with  the  deamesB  thus  apparent  on  the  face 
of  the  instrument 

The  indorsemoat  on  the  outside  of  the  pol- 
icy, "Clarence  B.  Fllley  In  favor  of  his  wife," 
Is  not  sufficiently  significant  of  the  real  con- 
tract inside  to  control  or  modify  the  terms 
thereof. 
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But  It  Is  liialsted  fbat,  when  the  original 
benefldaT7  ceased  to  be  tbe  wUe,  the  condi- 
tion subsequent  contained  In  tbe  policy  by 
which  the  insured  conld,  at  64,  surrender  and 
receive  his  payments  with  interest,  rendered 
It  to  her  Interest  to  hasten  his  departure,  and 
therefore  placed  matters  In  an  unlawful  con- 
dition; it  appearing  that  Fannie  E.  FUIey 
makes  no  claim  here  on  account  of  the  decree 
of  divorce.  Counsel  correctly  argue  that  a 
divorce  ends  the  relation  of  husband  and 
wife,  and  this  Is  followed  by  tbe  sn^estion 
that  it  would  be  against  public  policy  to  al- 
low one  to  be  a  beneficiary  in  a  policy  of  In- 
surance upon  the  life  of  the  other.  The  case 
of  Hatch  V,  Hatch,  35  Tex.  Civ.  App.  373, 

80  8.  W.  411,  is  In  some  respects  similar  to 
the  one  at  bar,  and  tbe  decision  to  quite  a 
degree  supports  counsels'  contention.  Blley 
V.  Riley  et  aL,  75  Wis.  464,  44  N.  W.  112, 
was  decided  chledy  on  tbe  effects  of  the  by* 
laws.  Order  of  Railway  Conductors  v.  Kos- 
ter,  65  Mo.  App.  186,  holds  that  a  benefit  cer- 
tificate speaks  with  reference  to  the  condi- 
tions existing  at  the  death  of  the  member, 
and  that  when  the  by-laws  require  the  bene- 
ficiary to  have  an  Insurable  interest,  and  the 
certificate  designates  tbe  beneficiary  mainly 
by  the  relationship  of  wife,  her  rights  lai>se. 
This  also  supports  the  theory  contended  for. 
In  Tyler  v.  Odd  Fellows  Mutual  Relief  Ass'n, 
146  Mass.  134,  13  N.  E.  360,  the  by-laws  re- 
quired the  beneficiaries'  to  be  heirs  or  mem- 
bers of  the  decedent's  family,  and  it  was 
quite  naturally  held  that  a  divorced  wife  was 
neither.  In  Goldsmith  r.  Union  Mutual  Life 
Ins.  Co.,  18  Abb.  N.  0.  (N.  Y.)  325,  2  N.  T. 
St  Bep.  610,  41  Hun,  641,  tbe  Insured  sued 
to  reform  a  policy  upon  his  life  "for  the  sole 
and  separate  use  and  benefit  of  his  wife,  Lina 
Goldsmith ;  but  in  case  of  her  previous  death, 
to  revert  to  the  insured,"  and  It  was  held  that 
tbe  agent  who  acted  as  scrivener  or  amanuen- 
sis for  the  Insured  did  not  word  the  imllcy  so 
as  to  express  the  Intention  of  tbe  latter  that 
his  wife  should  have  the  insurance  of  his 
wife  at  his  death.  The  court  also  thought 
this  the  real  effect  of  the  words  used,  and 
the  matter  was  held  in  abeyance  until  the 
findings  could  be  produced  and  examined  to 
see  If  they  wouAd  support  a  Judgment  in  fti- 
vor  of  the  plaintiff. 

But  the  authorities  opposing  counsels'  view 
are  numerous  and  convincing  and  impress 
us  as  much  more  in  accord  with  the  right 
and  reason  of  the  matter.  Among  these  may 
be  mentioned  Wallace  v.  Mutual  Ben.  L, 
Ins.  Co.,  97  Minn,  27,  106  N.  W.  84,  3  L.  R. 
A.  (N.  S.)  478,  and  note;  note  49  I*  R.  A. 
749;  Overhlser,  Adm'i,  v.  Overhlser  et  al., 
63  Ohio  St  77,  57  N.  B.  965,  50  L.  R.  A.  653, 

81  Am.  St  Rep.  612;  White  v.  Brotherhood, 
124  Iowa,  293.  99  N.  W.  1071.  66  L.  R.  A.  164, 
104  Am.  St  Rep.  323,  2  Ann.  Cas.  350  and 
note  351;  McGrew  v.  Mutual  L.  Ins.  Co.,  132 
Cal.  85,  64  Pac.  103.  84  Am.  St  Rep.  20;  Mut 
Life  Ina.  Co.  t.  Schaefer,  94  U.  S.  457,  24  L. 


Ed.  2SX;  Bacon  on  Benefit  Sodetlea,  f  2B3 ; 

25  Cyc.  888. 

It  most  be  remembered  that  we  have  a  case 
In  which  there  appears  no  provision  for  a 
change  of  beneficiary  and  no  desire  to  make 
a  change  but  a  contlnuancg  of  payments  aft- 
er the  divorce  the  same  as  betote.  The  de- 
cision in  Life  Ins.  Co.  v.  Stnrges,  18  Kan.  93, 

26  Am.  Rep.  761,  Is  cited.  It  was  held  there 
that  one  to  take  by  purchase  or  assignment 
an  Insurance  on  another's  life  must  have  an 
Interest  In  such  lif&  Haynes  took  out  a 
policy  on  his  own  life  for  $2,000  and  after- 
wards assigned  it  to  Sturges,  who  had  no  In- 
terest In  his  life.  The  company  assented,  and 
Sturges  oontlnned  the  payment  of  the  pre- 
miums. Tbe  court  said  the  contract  amount- 
ed to  a  bet  for  each  year  that  the  Insured 
wou3d  not  live  the  year  out,  but  "where  such 
contracts  are  associated  with  beneficent  and 
modifying  drcu instances  (as  many  Insurance 
contracts  are  supposed  to  be)  making  tlkem 
beneficial  to  society,  tb^  are  generally  up- 
held, notwltlwtanding  their  wagering  charac- 
terlstles."  18  Kan.  96,  26  Am.  R(^.  761.  Bat 
here  tibe  proceeds  of  the  policy  were  not  pay- 
able to  Mr.  Fllley,  bat  to  his  wife,  Fannie  R 
Fllley,  and  the  fact  that  she  had  been  his 
wife  many  years  and  had  borne  him  children 
made  the  drcamstanoea  quite  different  from 
those  in  the  Storges  Case,  and  we  cannot  re- 
gard the  dedaton  as  either  applicable  or  con- 
trolling. 

Whatever  the  character  of  the  Illinots  Lite 
Insurance  Company,  Its  contract  attadied  to 
the  policy  strnj^y  subrogMea  it  to  the  rights, 
llatdlities,  and  obligations  of  die  Kansas  Mtf- 
toal  Company,  and  It  agrees  to  assume  and 
carry  out  the  provisions  of  the  policy  as  pro- 
vided In  a  certain  proposition  "to  assume  and 
reinsure  the  policies"  of  that  company.  Hav- 
ing paid  the  money  Into  the  court  for  the 
benefit  of  the  claimant  found  to  be  entitled 
thereto.  It  is  not  necessary  to  consider  farther 
the  nature  of  the  Illinois  life  Insurance 
Company's  charter  or  contract 

For  the  reasons  hereinbefore  set  forth,  the 
result  of  the  two  former  decisions  (91  Kan. 
220, 137  Paa  793 ;  93  Kan.  193,  144  Pac  257) 
must  stand.  Whatever  may  be  found  In  el* 
ther  of  them  Inconsistent  herewith  may  be 
regarded  as  expunged. 

The  motion  for  a  second  rehearing  is  de- 
lUed.  All  the  Justices  concurring. 


HABBTICAK  et  aL  v.  HABRTMAN  et  aL  t 
(No.  1866S.) 
(Supreme  Court  of  Kansas.    Nov.  14,  1014.) 

(Byllalua  by  the  Court.) 

1.  Partkebship  (I  228*)  —  Dissolution 
AoBEEHENT— 8nrut.AnoH  or  TiKu  Naics— 
What  CoNsntTmrs. 

An  agreement  was  made  upon  tbe  dissolu- 
tion of  a  portnersbip  that  two  members  of  the 
old  firm  woo  took  over  part  of  Its  bnsfness  should 
reserve  the  rigbt  to  trade  xmAer  tbe  firm  name 
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of  George  Harryman  &  Bro.,  and  that  the  oth- 
er two  woDid  not  Qse  that  nam«  directly  or  in- 
directly, nor  mHapt  a  trade-Dam*  that  woald  be 
deceptive  or  amfmnt  to  a  dmnlatlon  (rf  the  one 
so  reserved ;  and  the  two  laat  named  formed  a 
new  partnership  to  carry  on  another  part  of 
the  basinesa,  and  adopted  the  name  of  Harry- 
man  Bros.  It  ia  held  that  a  findiut  of  the  dia- 
ttict  court  that  the  trade-name  of  the  new  firm 
wu  a  rimttlatlon  of  the  former  firm  name  shoold 
be  nstained. 

[Ed.  Note.— For  other  cases,  see  Partnerablp, 
Cent.  Dig.  |  476;  Dec  Dig.  1  22&*] 

2.  IiTJUHCnoN  (I  119*)— AonoN  ms— Suni- 

CIKIIcr  OF  PiXADIHO. 

Id  a  clauae  of  the  diasolntion  agreement 
two  of  the  former  partners  who  reserved  the 
firm  name  agreed  that,  if  they  could  do  •>  on 
terms  as  satisfactory  as  they  oonld  obtain  from 
others,  they  would  purchase  sach  Illinois  broom 
com  as  they  might  require  from  the  oAer  two, 
who  agreed  that,  If  they  shoold  act  as  agents 
of  the  two  first  named  in  buying  broom  com, 
they  woald  do  so  for  a  stipulated  commission. 
The  answer  pleaded  this  clause,  and  alleged 
that  It  bad  been  violated  by  the  two  first  nam- 
ed, who  are  plaintiffs  in  this  action,  In  tJiat 
tbey  had  purchased  broom  com  in  Illuiois,  bat 
bad  not  offered  to  purchase  from  the  defendanta 
(the  other  two) ;  also  that  the  plaintiffs  bad 
pnrchased  the  commodity  tiiiongh  other  agents 
without  giving  the  defendants  an  opportunt^ 
to  act  for  them.  The  answer  contained  no  al- 
legation that  the  defendants  had  the  commodity 
to  BeD,  nor  of  any  offer  to  sell,  or  to  act  aa 
agents  in  making  purchases,  nor  of  readiness  to 
io  either.  Ko  mjury,  Icaa,  or  damage  was  as- 
serted or  claimed.  It  is  held  that  an  order 
ttriliog  out  the  part  of  the  answer  pleading 
this  clause  is  not  materially  erroneous. 

[Ed.  Note.— JTor  other  cases,  see  Injtinction, 
Cent.  Dig.  Si  248-260;  DacTDig.  |  119.«] 

Jtbiaton,  0.  J.  and  Pwter,  dlamitliv. 

fAddiHonal  Syltahut  hy  Bditorttl  S*aff.i 

3.  Tbade-Marks  and  Tbade-Naiisb  (S  1*) — 
"Tbaoii-Mabk"— "Tbadb-Naot." 

A  "trade-mark"  relates  chiefly  to  tte  thing 
•old,  while  a  "trade-name"  involves  alao  the 
hidividuality  of  the  maker  both  for  protection 
fai  trade  and  to  avoid  confusion  in  business,  as 
well  as  securing  the  advantages  of  a  good  repn- 
tation. 

[EA.  Note.— For  other  caaes,  see  Trade-Marks 
najTradft-Namea.  Gent.  Dig.  Sl  1,  8;  Dee.  Dig. 

For  other  deflnltloos,  see  Words  and  Phrases, 
Second  Series,  Trade-Name;  also  First  and  Sec- 
ond Series,  Trade-Mark.] 

Appeal  firom  District  Court,  Sedgwick 
Oounty. 

Action  by  George  Harryman  and  others 
against  Harry  B,  Harryman  and  others. 
From  judgment  for  plaintiffs,  defendants  ap- 
peal. Affirmed. 

Koa.  Harris  and  V.  Harris,  both  of  Wlcb* 
Ita,  for  appellanta  H.  O.  Sluss,  of  Wichita, 
and  A  G.  Anderson,  for  appellees. 

BENSON,  3.  Tills  is  an  appeal  from  a 
Jadgment  restraining  the  defendants  firom 
using  the  flnn  name  of  Harryman  Bros,  aft- 
er the  dissolution  of  the  previoiidy  e»*gtjng 
flrm  of  George  Harryman  &  Bros.,  consisting 
of  all  tiM  Individual  parties  to  this  action, 
who  are  brotliers. 


In  Oie  year  1864  Jobn  0.  Harryman,  Uie 
father  of  fiiese  brothers,  established  a  broom 
com  business  In  Baltimore,  Md.,  whldt  he 
contlniied  nntn  his  deaOt  In  the  year  1898, 
at  which  time  me  name  of  Harryman  had  he- 
come  generally  known  to  the  trade  in  Bal- 
timore and  in  IlUnols,  where  broom  com 
had  been  boof^t  and  sold.  On  the  death  of 
the  elder  Harryman  his  widow  and  hlg  eld- 
est son,  George,  continued  the  business  un- 
der the  name  of  George  Harryman  ft  Oo. 
nntU  the  mother  died  later  In  flie  same  year, 
when  George  closed  np  the  business.  Xn  the 
antnmn  of  1894  George  resnmed  ttie  business 
alone  and  In  bis  own  name.  In  the  year 
1896  William  Rid«  Harryman,  having  at- 
tained fall  age,  became  a  partner  with 
George  in  the  business  under  the  firm  name 
of  George  SQtarryman  ft  Bra  In  the  year 
1908  Frank  8.,  the  next  younger  brothw*  be- 
came a  partner,  and  the  name  was  changed 
to  George  Harryman  ft  Bros.  That  flrm  es- 
tablished a  branch  bouse  at  COiarleston,  Hi, 
witb  William  Rider  In  charge  managing  the 
Illinois  business.  The  youngest  brother, 
Harry  B.,  who  became  of  fall  age  In  the 
year  1905,  was  then  admitted  into  tbe  part- 
nership without  any  change  in  the  flrm  name. 
A  brandi  of  the  business  was  opened  in 
Wichita  in  the  year  1907  In  the  immediate 
charge  of  Frank  and  Harry.  The  baslness 
was  carried  on  In  the  three  dtiee  of  Balti- 
more, Charleston,  and  Wichita  by  the  four 
brothers  until  January.  1912.  Tbe  name  of 
Harryman  had  then  become  generally  known 
in  tbe  broom  com  trade  in  the  United  States. 
In  a  f^w  advertisements  In  Illinois  the  flrm 
had  been  called  Harryman  Bros.,  and  a 
warehouse  at  Charleston  bore  a  sign  with 
that  name,  but  in  business  with  customers 
the  flrm  name  George  Harryman  &  Bros, 
was  used  from  the  time  Harry  entered  the 
partnership  until  its  dissolution.  On  Janu- 
ary 4,  1912,  the  brothers  entered  into  a  writ- 
ten agreement  providing  for  a  dissolution, 
and  ou  tbe  22d  day  of  the  same  month  a  final 
agreement  was  made  under  which  the  part- 
nership was  dissolved.  This  agreement  pro- 
vided that  George  and  Frank  Should  take 
over  tbe  Baltimore  business,  and  William 
and  Harry  the  Charleston  and  Wichita  busi- 
ness. No  dispute  has  arisen  except  over 
the  following  clause: 

"It  is  further  covenanted  and  agreed  that  said 
George  Harryman  and  Frank  S.  Harryman 
shall  reserve  tbe  right  to  trade  under  the  name 
of  George  Harryman  and  Bro.,  and  tbe  said 
William  Bider  Harryman  and  Harry  B.  Harry- 
man covenant  and  agree  that  they  will  not  use 
such  trade-name  directly  or  indirectly,  and  that 
they  will  not  adopt  a  trade-name  that  will  be 
deceptive,  or  amount  to  a  simulatltm  o^  the 
said  name  of  George  Harryman  and  Bro." 

The  defendants,  in  carrying  on  the  busi- 
ness  so  taken  over  by  th«n,  adopted  and 
are  nslng  the  name  of  Harryman  Bros.  It 
appears  that  tbe  new  plaintiff  flrm  <^pened  a 
branch  house  in  Wichita  after  the  dissolution 
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of  the  old  partnership.  The  first  difficulty 
waa  over  the  i>ost  office  box  of  George  Harry- 
man  &  Bros.  In  that  city.  The  defendants 
claimed  It  In  connection  with  the  business 
kbey  had  taken  over  there,  and  a  few  let- 
ters addressed  to  the  old  firm,  but  intended  for 
George  Harryman  &  Bro.,  were  received  by 
them,  but  were  Immediately  delivered  to  the 
firm  for  which  they  were  Intended. 

The  method  of  transacting  business  by  the 
old  and  new  firms  in  buying  broom  com  was 
tor  a  representatlTe  to  visit  the  farmer  and 
make  the  xmrctaase  and  put  the  tag  on  the 
bales.  The  farmer  tlien  made  the  shlionent  to 
the  purchadng  firm,  and  drew  a  draft  for 
the  amount  which  was  paid  <hi  delivery. 
Sides  were  effected  by  correavondenoei  and 
when  shipments  woe  made,  drafts  were 
drawn  against  the  purchaser  witli  bills  of 
lading  attached.  The  transactions  In  buying 
and  stilling  were  generally  for  cash.  Credit 
was  not  given  except  in  a  very  few  Instancea. 

Before  signing  the  agreement  for  dissolu- 
tion, one  of  the  defendants  wrote  to  Oeorge 
asking  whether  the  names  W.  B.  Harryman 
&  Bro.  or  Harryman  Bros,  would  be  con- 
sidered a  slmulatkm  of  the  trade-name  of 
George  Harrymui  *  Bro.  To  this  George 
inswered  that  the  trade-name  of  George 
Harryman  &  Bra  was  not  soldt  but  reserved 
Cor  future  use,  adding: 

"I  do  sot  consider  the  name  of  W.  B.  Harry- 
loan  &  Bro.  an  infringement  on  this  Srm  name, 
but  I  do  consider  that  the  firm  name  of  Hairy- 
sian  Bros,  would  tend  to  confuse  matters  some- 
what, and,  in  order  to  elimioate  such  raofusioni 
believe  that  it  is  joat  as  well  that  you  adopt 
i  name  for  your  future  business  which  does  not 
i.*onflict  with  the  present  firm  of  Geo.  Harry- 
man &  Bro." 

Soon  after  the  dissolution  each  of  the  new 
Brms  published  notices  thereof.  Each  re- 
ferred to  the  business  It  proposed  to  carry 
on.  The  notice  of  the  defendant  firm  was 
signed  "Harryman  Bros."  The  letter  beads 
of  that  firm  bear  the  display  head  "Harry- 
man Bros.,  Broom  Com,"  with  the  names  of 
the  Individual  members  printed  in  the  oor- 
oers  above.  The  same  printing  appears  up- 
on tbeir  shipping  tags.  In  brief,  they  use 
that  name  generally  in  their  business  and 
;lalm  the  rl^^t  to  do  so.  borne  other  minor 
Facts  appear  in  the  abstract,  but  are  not 
material  to  this  decision. 

[1]  The  principal  question  is  whether  the 
ise  of  the  name  Har^man  Bros,  is  a  vlola- 
Uon  of  the  contract  of  dissolution.  While  tt 
is  not  shown  Qiat  any  considerate  confusion 
has  resulted  so  far,  still,  if  the  contract  has 
been  broken,  an  injunction  may  be  proper 
to  prevent  such  a  resnit  The  parties  had 
the  right  to  make  the  cmtract  as  they  de- 
aired,  and  its  enftvcement  should  not  be 
denied,  unlees  tt  appears  that  no  injury  can 
result  from  its  breach,  In  which  case  an  In- 
lunctlou  mlgfet  be  refused  in  tb»  exerdse  of 
judicial  discretion. 

Many  authorities  are  cited  lu  the  brieft 
upon  the  general  subject  of  trade-markg  and 


trade-names,  but  here^  the  parties  having 
agreed  to  forego  the  use  of  the  firm  name,  and 
not  to  simulate  it,  the  question  is  whether 
they  have  done  so;  In  other  words,  whether 
the  agreement  has  been  violated.  It  is  true 
that  In  deciding  such  a  question  regard  may 
be  had  to  the  nature  of  the  business  formerlr 
done  and  the  methods  pursued,  but  In  this  In- 
stance these  circumstances  throw  bat  little 
light  upon  tlie  Judical  pathway.  The  parties 
evidently  supposed  that  there  was  some  value 
in  the  name,  and  that  some  injury  would  re- 
sult from  its  use  or  ^nlation.  It  seems, 
that  at  the  beginning  the  defendants  had  mia- 
,  glvinga  on  this  subject,  and  so  sulmiitted  an 
inquiry  to  their  brothers,  and  were  told  that  it 
was  considered  that  the  proposed  new  name 
of  Harryman  Bros,  would  tend  to  contuse, 
and  tliat  tt  would  be  Just  as  well  to  iidopt 
a  name  not  in  conflict  with  the  loresent  firm 
of  George  Harryman  &  Bkml  It  is  argued 
1^  the  defendants  that  *^^^B  im^g^BgA  in- 
suffldoit  to  e:vress  dissent,  and  that  in  com- 
mon fairness  a  Bpedfic  objection  should  have 
been  made  it  there  was  an  Intention  to  assert 
that  the  use  of  the  proposed  name  would 
violate  the  contract  On  the  other  hand.  It  la 
argued  that  the  language  of  both  letters  in- 
dicates a  belief  that  confusion  might  result 
from  the  proposed  designation— the  ttiing  the 
e<Hitract  was  designed  to  avoid.  It  is  not 
ccmbended  that  either  party  i»  estopped  by 
these  letters.  Th^  axe  on^  indlcaUona 
of  the  constrnetlon  the  writers  put  upon  the 
contract  which  should  have  due  consideration 
but  are  not  controlling. 

"The  princii^e  on  which  both  the  courts  <^ 
law  and  equi^  proceed,  in  grantiD{r  relief  and 
protection  in  cases  of  this  sort,  is  very  well 
anderstood.  A  man  is  not  to  sell  his  own  goods 
under  the  pretense  that  tbey  are  the  gof>dB  of 
another  man;  he  cannot  be  permitted  to  prac- 
tice such  a  deception,  nor  to  use  the  means 
which  contribute  to  tliat  end.  He  cannot,  there- 
fore, be  allowed  to  use  names,  marks,  letters,  or 
indicia  by  whidi  he  may  induce  parehasem  to 
believe  that  the  goods  which  he  is  selling  are 
the  manufacture  of  another  person.  *  *  *** 
Perry  v.  Truefitt,  6  Beav.  06,  cited  in  3  Story's 
E>]uity  Jurisprudence,  |  951,  note. 

[3]  The  dlfTerence  between  a  trade-maiic 
and  a  trade-name  is  emphasized  In  some  of 
the  authorities.  The  former  relates  chiefly 
to  the  thing  sold,  and  the  latter  Involves  also 
the  Individually  of  the  maker  both  for  pro- 
tection In  trade  and  to  avoid  confusion  in 
business,  as  well  as  securing  the  advantages 
of  a  good  r^tetioo.  It  is  said  that  a  trade- 
name titerefore  has  a  broader  scope  than  a 
trade-mark.  Thaw  observations  are  fUnnd, 
in  substance,  in  the  o^nion  In  Armlngton  v. 
Palmer,  21K.I.  100^42AtL  308,4SLLB.A. 
95,  79  Am.  Bt  Bep.  786.  That  opinion  Is 
autluniy  for  the  proposition  that.  In  seeking 
an  injunctikm  In  such  cases.  It  la  not  necee- 
aary  to  show  damages  nor  frandttloit  Intent. 
There  the  name  Armlngton  ft  Sims  Company 
was  held  to  be  80  close  to  that  of  Armlngton 
ft  Sims  Bngine  Company  as  to  be  misleading 
and  injurious.  Numerous  cases  are  dted  In 
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tbe  opinion  where  similar  Imitations  are  con- 
demned. In  a  note  following  the  report  of 
the  same  caae  In  79  Am.  St  Bep.  786,  793.  it 
la  said: 

"An;  aimilarit7  of  name  likely  to  deceive  or 
mislead  an  ordinary  onsuspecting  customer,  and 
divert  and  secure  dIb  trade  from  a  person  who 
has  estabUshed  a  trade-name,  is  a  fraud  which 
may  be  restrained  by  injunction.  Welnsbxik  t. 
Marks,  109  Cal.  529.  42  Pac.  142  [30  L.  R. 

A.  1S2],  50  Am.  St.  Rep.  57.  See,  also,  Messer 
T.  Fadettes.  168  Mass.  140.  46  N.  E.  407  [37 
L.  R.  A.  721],  60  Am.  St.  Bep.  871.  Property 
ID  a  trade-name  will  be  protected.  The  use 
of  the  words,  'Mechanloil  Store'  ii  an  infringe- 
ment upon  the  trade-name  'Mpchanioa'  Store' 
(note  to  Cady  t.  Scboltz,  61  Am.  St  Rep.  767) ; 
and  an  injunction  will  issue  against  the  unau- 
thorized use  of  another's  name  in  the  conduct 
of  a  business  though  he  is  not  aliped  to  bare 
been  damaged  by  such  nee  (Bagby,  etc.,  Co. 
RiTers,  87  Hd.  400,  40  AU.  171  [40  L.  R.  A. 
6321,  67  Am.  St  Bep.  8S7)." 

Where  tlie  Dodge  Stationery  Company  had 
built  IIP  a  large  business  under  that  name, 
and  J.  S.  Dodge,  a  stockholder  in  the  compa- 
ny, sold  his  stock  and  organized  another  cor- 
poration which  engaged  In  business  In  the 
same  city,  It  was  enjoined  at  the  suit  of  the 
old  coriforatioD  from  using  the  name  "J.  S. 
Dodge  Co."  which  It  had  adopted.  Dodge 
Stationery  Co.  ?.  Dodge,  146  Cal.  380,  78  Pac. 

m. 

Another  California  case  Is  iUamlnatlng.  P. 
E.  Nolan  had  been  engaged  In  the  retail  shoe 
boainess  for  22  years,  some  of  the  time  In 
partnership  with  J.  C.  Nol^,  a  brother. 
Ttais  business  was  changed  Into  a  corporation 
under  the  name  of  Nolan  Broa.  Shoe  Com- 
pany. For  ten  years  previously  two  other 
brothers  had  been  engaged  In  the  same  city 
in  tbe  wholesale  shoe  business,  but  shortly 
before  the  organization  of  the  corporation 
Jost  referred  to  they  dissolved  the  partner- 
flhlp,  and  one  ct  them  opened  a  retail  shoe 
bostuesB  under  the  name  "W.  H.  Nolan  &  Co., 
SaoceiBor  to  Nolan  Bros."  In  an  action  by 
tbe  corporation  to  enjoin  W.  H.  Nolan  from 
taliig  tbe  name  '^olan  Bros.,"  Ondlnga  were 
made  that  the  plaintiff's  predecessor  had  es- 
tablished the  rteht  to  nse  the  trade-name  In 
the  retail  shoe  bnsinesa,  and  that  tbe  use  of 
the  name  Nolan  Bros.  In  a  rival  business 
wu  an  taiterferiaice  with  that  right,  and  on 
hijanctioD  was  sostatned.  Nolan  Bros.  Shoe 
Uo.  V.  Nolan,  131  CaL  271,  6S  Pac  480,  63  L. 

B.  A  884,  82  Am.  St  Rep.  846.  Referring  to 
the  nse  of  a  temlly  nom^  the  oonrt  said: 

"It  is  insisted  that  the  family  name  of  a 
tradesman  or  manufacturer  cannot  be  made  a 
trade-mark  bo  as  to  exclude  the  right  to  ita 
use  by  another  bearing  the  same  family  name,* 
This  contention  is  Bound  to  a  limited  extent 
onl^.  If  the  name  is  used  in  a  manner  clear- 
ly iDdicating  an  intent  to  mislead  and  deceive 
tne  public,  then  tbe  use  of  the  name  will  be  re- 
strained by  a  court  of  equity.  The  first  answer 
to  ai^Uant's  contention  in  this  regard  is  found 
in  the  fact  that  it  is  not  a  use  of  the  family 
name  'Nolan,'  standing  alone,  to  which  objec- 
tion is  made,  hot  it  Is  a  use  of  the  name  'Nolan 
Bros.' ;  and  in  a  case  like  that  at  bar  the  prin- 
ciple of  law  InvtdMd  seems  to  have  no  apuica- 

tKML" 


Many  other  like  decisions  might  be  cited. 
While  greater  liberality  may  be  allowed  In 
the  nse  of  individual  than  corporate  names, 
since  ordinarily  a  person  may  not  be  restrain- 
ed from  using  his  own  name,  no  deception  be- 
ing practiced,  yet  when  he  expressly  cove- 
nants not  to  use  a  particular  partnership 
designation  although  embracing  Individual 
names,  no  reason  la  perceived  why  the  agree- 
ment should  not  be  enforced,  and  if  he  also 
agrees  not  to  simulate  a  particular  name,  the 
same  rule  should  apply- 
In  International  Silver  Co.  v.  Bogers  Corp., 
66  N.  J.  Eq.  119,  57  Atl.  1037,  2  Ann.  Cas. 
407,  this  subject  received  great  considera- 
tion, and  many  authorities  were  cited.  A 
multitude  of  cases  are  cited  In  a  note  ap- 
pended to  the  report  of  the  same  case  in  2 
Ann.  Cas.  416.  MarteU  v.  St  Francis  Hotel 
Co.,  61  Wash.  876,  96  Pac.  1116.  is  another 
important  case,  reported  also  in  16  Ann.  Cas. 
698.  with  an  exhaustive  note  attached.  See, 
also.  Dyment  v.  Lewis,  144  Iowa,  609,  123  N. 
W.  244.  26      B.  A.  (N.  8.)  73. 

The  firm  of  George  Harryman  ft  Bros, 
and  the  old  firms  which  it  succeeded  had 
built  up  a  lai^e  and  lucrative  trade  with 
places  of  business  in  titles  In  three  states, 
and  extoidlng  Into  foreign  lands.  It  was 
anderstood  that  the  name  was  valuable  in 
holding  and  extending  trade;  at  least  the 
parties,  aa  already  stated,  so  considered  it, 
and  contracted  on  that  assumption.  An  imi- 
tation calculated  to  Indace  customers  to  be- 
lieve that  the  defendant  firm  was  the  one 
previously  transacUng  the  same  bmdness, 
which  had  reserved  the  old  name,  had  a  ten- 
dency to  mislead  in  that  respect,  and  was  a 
simulation  prohibited  by  the  agreement  The 
ordinary  meaning  of  the  term  appears  from 
standard  deflnltlona  thus: 

"Simulate.  To  assume  the  mere  appearance 
of,  without  the  r«dity;  to  assome  the  ainis  or 
indications  of,  falsely;  ts  eonnterfdt;  Idgn; 
imiute." 

"Simulation.  Act  of  simnlating,  or  assuming 
an  api>eBTance  which  is  feigned,  or  not  true; 
counterfeitlog."   Webster's  Dictionary. 

Without  pursuing  farther  this  Interesting 
subject,  which  permits  many  Illustrations  and 
Is  discussed  in  many  cases,  It  is  held  that 
the  finding  of  the  district  court  that  the  use 
of  tbe  name  of  Harryman  Bros,  was  a  viola- 
tion of  the  agreement  most  be  sustained. 
13ils  conclusion  seems  to  be  well  supported 
the  authorities,  some  of  which  are  cited 
above. 

[I]  Another  question  is  presented.  The 
agreement  in  question  contained  tbe  fol- 
lowing. 

"The  said  George  Harryman  and  Frank  S. 
Harryman  covenant  and  agree,  if  tbey  can  do 
so  on  terms  as  satisfactory  as  they  can  obtain 
from  others,  that  they  will  purchase  such  Ill- 
inois broom  corn  as  they  may  require  from  the 
said  William  Rider  Harryman  and  Harry  B. 
Harryman,  and  the  said  William  Bider  Harry- 
man and  Harry  B.  Harryman  agree  that  if 
they  shall  act  as  tbe  ageat  of  said  other  parties 
in  purchasing  broom  com  from  the  producer, 
they  will  do  so  for  a  commission  of  $8.60  per 
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ton,  which  will  apply  to  broom  corn  puKhaaed 
in  leas  than  car  loan  lots,  at  well  aa  larger 
Qnantiti«a.'* 

The  answer  pleaded  thla  proYlslon  of  the 

agreement  and  alleged: 

*vrbBt  the  plalotlffa  have  wHlfnlly  violated 
said  proTisioDB  of  said  cootract  in  tbla:  That 
they  hare  purchased  larire  quantities  of  broom 
corn  in  the  state  of  Illinois,  for  use  in  tb^ 
■aid  bnsiness,  and  in  making  such  purchaaea, 
ther  have  at  no  time  undertaken  or  offered  to 
purchase  the  same  from  the  defendants  on  any 
terms  whatever,  and  that  the  plaintiffs  hare 
purchased  large  Quantities  of  broom  corn  in  the 
state  of  Illinois,  through  agents  acting  for  them 
top  that  purpose,  paying  them  for  making  said 
purchase,  without  giving  the  defendants  any  op- 
portunity whatever  to  act  as  agent  for  plain- 
tiffs in  the  purchase  of  broom  com  in  the  state 
of  lUinois." 

A  motion  was  made  to  strike  out  this  part 
of  the  answer,  and  was  sustained.  Error  is 
predicated  upon  this  order.  The  argument 
of  the  defendants  is  that  this  action  is,  in  ef- 
fect, one  for  spedflc  performaoce — to  enforce 
a  contract  by  injunction — and  that  In  such 
cases  he  who  seeks  equity  must  do  equity. 
It  Is  said  that,  where  a  party  asks  that  cme 
part  of  a  contract  shall  be  enforced  against 
the  other  party,  he  must  show  that  he  has 
performed  other  material  provisions  of  the 
same  contract  on  his  part  On  the  other 
hand,  the  plalntUTs  argue  tiiat  the  contract  Is 
not  executory,  but  has  been  performed  by  the 
division  of  the  business  and  transfer  of  proi>- 
ert7,  leaving  nothing  to  be  done  to  carry  it 
into  effect,  except  the  possible  future  pur- 
chase of  broom  com  in  Illinois,  and  that  a 
default^  If  any,  In  that  undertaking  may  be 
readily  compensated  in  damages.  It  is  said 
that  the  maxim  that  be  who  seeks  equity 
must  do  equity  applies  only  where  correlattve 
equitable  rights  are  involved. 

Without  determining  the  soundness  of 
either  position,  the  action  of  the  court  may 
be  sustained,  for  the  reason  that  the  allega- 
tions in  the  answer  are  insuffldent.  There 
are  no  averments  that  they  had  broom  com 
to  sell;  nor  of  any  offer  to  sell  or  to  pur- 
chase that  commodity;  nor  of  any  offer  of 
their  services  as  agents  to  make  purchases; 
nor  any  averment  of  their  readiness  to  do 
either.  Neither  Is  It  alleged  that  the  defend- 
ants suffered  or  would  suffer  any  loss  or 
injury  from  any  default  or  Inaction  of  the 
plaintiffs  under  this  clause.  In  general 
terms,  It  Is  averred  that  the  plaintiffs  violat- 
ed this  agreement,  and  the  additional  state- 
ment la  made  that  they  have  purchased 
broom  corn  in  Illinois  through  other  agents 
without  offering  to  purchase  from  the  defend- 
ants. After  examining  this  rather  Indefinite 
clause,  we  are  constrained  to  hold  that 
neither  party  can  successfully  charge  the 
other  with  default  In  respect  to  it  without  al- 
leging some  offer,  request,  or  readiness  to 
perform.  No  equity  Is  shown  by  the  aver- 
ments in  tbe  defendants*  answer  respecting 
this  clause  of  the  contract  that  should  permit 


tliem  to  peraiat  tn  a  Tlolation  of  flielr  cot- 
^ant  wltb  respect  to  the  trade-name. 

An  inconsistency  tn  the  Judgmoit  in  al- 
leged. It  restrains  the  defendants  fnmi  us- 
ing the  name  Harryman  Bros.  In  Kansas, 
Oklahoma,  Texas,  and  New  Mexico,  bnt  not 
tn  Maryland  and  IlUnola.  Tbe  court  express- 
ly fband  that  the  defradants  had  used  and 
were  using  the  name  in  tbe  first-named 
states,  but  made  no  such  finding  ocmceming 
Maryland  and  IlUnola.  Besides,  If  entitled 
to  the  injunction,  the  defendants  cannot  be 
heard  to  complain  that  it  la  too  restricted.  In 
operation. 

The  Judgment  Is  affirmed. 

JOHNSTON,  a  J.,  and  POBTKB.  3^  dls- 
sent 

BUBCH,  MASON,  SBflXB,  Ud  WBST. 
J  J.,  concorrlng. 


STATE  ex  reL  DAWSON,  Atty.  Gen.,  t.  HOL- 
COMB.  Clerk  of  Wyandotte  County. 
(No.  19712.) 

(Supreme  Court  of  Kansas.    Nov.  14.  1914^} 

(SyOahnt  «V  tibe  Cewrt.; 
Eucnons  (|  161*)— Statdtks  (I_109*>— Bb- 

PKAL  BT  lUPUOATlOn— SaMPCB  BAIXOTS. 
The  provision  of  section  3262  of  the  Gener- 
al Statutes  of  1909,  requiring  officers  to  print 
copies  of  the  official  ballots  on  paper  of  a  color 
other  than  that  of  the  official  ballots,  and  to 
distribute  theifi  among  candidates  and  Oieir 
agents  and  to  the  voters  through  the  party  or- 
gan izations,  is  not  repealed  by  seetikm  6  <Mf  diap- 
ter  189  of  the  Laws  of  1913. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  137;  Dee.  Dig.  |  161j*  Statutes, 
Cent  Dig.  I  229;  Dee.  Dig.  1  IDO.*] 

Bnrch  and  Benson,  33.,  dissenting. 

Original  mandamus  by  the  State,  on  the  re- 
lation of  John  S.  Dawson,  as  Attorney  Gen- 
eral, etc,  against  Frank  M.  Holcomb,  as 
Clerk  of  Wyandotte  County,  etc.  Peremp- 
tory writ  allowed. 

3otm  B.  Dawson,  Atty.  Oen.,  tor  plaintiff. 
B.  P.  Waggener  ax^  Walter  B.  Brown,  both 
of  At(Alaon,  for  defendant 

JOHNSTON,  a  J.  Does  the  law  authorise 
the  printing  and  dlstribntlcm  of  copies  of 
ballots  prior  to  election?  Is  the  question  pre- 
sented for  determlnadon  in  this  case.  In 
the  statnte  enacted  in  1909  it  is  provided 
that: 

"The  ballots  shall  be  printed  on  clear  white 
pai>er  of  sufficient  strength  aa  not  to  be  punc- 
tured by  ordinary  pencU-marking,  and  thick 
enough  that  tbe  marks  may  not  be  seen  through 
the  paper.  They  shall  be  put  in  the  possession 
of  the  officer  charged  with  their  distribution  at 
least  five  days  before  the  election,  accompanied 
by  sufficient  number,  not  to  exceed  fifty  for 
each  precinct  of  exact  copies  of  said  ballots, 
printed  on  paper  of  any  other  color  than  white, 
for  title  Inspection  of  candidates  and  their  agents 
and  for  diatcibution  through  each  of  the  par^ 
organizations.    If  any  mistakes  be  discovered 
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Oar  mill  1)6  corrected  without  delay.  •  •  •  ** 
Gen.  Stat  1900, 1         anbMC.  &  ^ 

Under  tbla  provlaton,  tlie  officers  bare 
beretofore  printed  and  dlstrlbnted  coploi  of 
flw  dBdal  ballot  on  paper  of  a  coIot  different 
from  Uiat  of  the  official  ballot,  for  the  In- 
formation cS  candidates  and  votec^  aa  well 
u  party  organisations,  giving  them  an  op- 
portonl^  to  detect  miatates.  It  any  are  made, 
snd  to  become  familiar  with  a  ballot  that 
was  lather  long  and  complicated.  At  the 
aesalon  of  1013,  the  Legislature  amended  the 
dectlcni  laws  in  several  partlcnlars,  and  one 
ot  the  prorMotts  of  die  amended  act  la  as 
follows: 

'The  printioK  and  eircalation  of  sample  or 
Imitatloii  ballot  on  the  day  of  the  election  or 
■or  day  prior  thereto,  ia  hereby  nrohibited.  and 
the  Tiolatlon  of  this  aection  shall  be  deemed  a 
uiademeanor.  and  any  person  convicted  there- 
of Bball  be  fined  not  leas  than  ten  dollars  or 
now  than  one  hundred  dollars."  I^wa  1818, 
c.  180. 1  0. 

Does  the  section  last  quoted  operate  as 
a  repeal  of  the  earlier  provision,  which  ez- 
^Idtly  authorised  the  Issue  <^  c^es  of  the 
oOdal  ballot?  There  is  no  expresa  repeal 
of  this  provision,  and  this  is  an  Important 
cmwlderatlon,  since  every  other  section, 
whldi  the  later  act  purports  to  amend,  is 
singled  out  and  expressly  declared  to  be 
repealed  In  the  last  section  of  that  act.  It 
Is  reasonable  to  Infer  that,  if  the  Leglsla- 
tnre  had  intended  to  abrc^te  and  eliminate 
80  Important  a  provision  of  ttie  general  eleo- 
tlon  law.  It  would  have  been  mentioned  In  the 
repealing  clause,  as  was  done  with  other  pro- 
TlslOBB  of  the  act  that  were  amended.  "Rie 
tlOe  of  an  act  Is  an  aid  to  its  interpretation, 
and  the  title  of  the  later  act  specifically 
namea  the  sections  to  be  repealed,  and  the 
aectiOD  relating  to  copies  of  the  ballot  is  not 
among  them.  The  L^lslatnre.  it  is  tme, 
may  effect  a  repeal  of  a  statute  by  ImpUca- 
tioo,  bat  ordinarily,  where  the  Legislature  in- 
tmds  to  repeal  a  statute,  it  Is  done  in  ex- 
press terms,  and  so  it  Is  said  that  "the  pre- 
sumption is  always  against  the  intention  to 
repeal  where  express  terms  are  not  used." 
36  Cyc.  1071.  This  rule  has  a  special  appli- 
cation where  the  Legislature,  In  the  amenda- 
tory act,  has  adopted  the  method  of  express 
repeal  as  to  other  provisions  of  the  original 
act  A  rule  to  be  applied  on  a  contention  that 
one  statute  repeals  another  is  Uiat  if,  under 
any  reasonable  construction,  both  provisions 
can  be  construed  tc^tber,  and  each  given 
Bome  ^ect,  both  wiU  be  sustained.  In  Eelr- 
sey  V.  Com'rs  of  Labette  County,  80  Kan. 
no,  570.  2  Paa  864,  866,  it  was  said  that: 

"Repeals  by  implication  are  not  &vored.  and 
are  aoatained  only  when  the  later  law  cannot, 
by  any  fair  and  reasonable  conBtructim,  be 
urmonixed  with  the  former.  Both  laws  are 
to  be  sustained,  if  possible.** 

nu'same  rule  was  stated  aa  follows  in 

Stephens  v.  BaUou,  27  Kan.  S04,  601: 

"U  tbe  proviaioxM  of  the  old  act  and  of  the 
■tw  can  M  reeoneilcd  any  poasible  mode  of 
biterpretatkm  or  constnietlMit  If  the  <4d  act 


and  the  new  can  both  be  given  force  and  effect, 
according  to  their  terms  and  under  any  circum- 
stances, then  it  shonld  never  be  held  that  one 
overturns  and  destroys  the  other,  but  both 
ahould  be  giyen  full  force  and  effect" 

Another  expression  of  the  rule  was  given 
in  Newman  v.  Lake,  70  Kan.  848,  866,  79  Pac. 
676,  677,  where  It  was  argued  that  the  pro- 
visions of  the  act  were  not  consistent  with 
each  other,  and  in  response  it  was  said  that: 

"It,  however.  Is  not  onr  duty  to  inquire  wheth- 
er the  different  provisions  of  the  law  are  logical, 
sensible,  rational,  or  even  harmonious,  but 
whether  they  are  ao  repugnant  that  both  cannot 
stand.  If,  for  any  purpose  or  under  any  drcum- 
stancea,  their  provisions  can  both  find  scope  for 
action,  we  must  give  efficacy  to  both." 

Bee,  also,  Homaday  v.  State,  63  Kan,  499, 
66  Pac.  656;  Noecker  v.  Noeciier,  66  Kan. 
847,  71  Pac.  816 ;  School  District  v.  Ckmgh- 
lln,  88  Kan.  1,  127  Pac.  219. 

The  earlier  provision  was  a  direction  to 
public  officers  to  print  and  distribute  a  lim- 
ited number  of  tbe  ballots  on  paper  other 
than  white,  for  the  inspection  of  candidates 
and  their  agents,  and  for  distribution  among 
the  voters  of  the  different  party  organiza- 
tions. The  evident  purpose  of  the  provision 
is  that,  it  mistakes  should  be  made  In  the 
printing  of  the  ballot,  they  could  be  corrected 
before  the  voting  begins,  and  also  that  vo- 
ters might  have  an  opportunity  to  examine 
the  form  of  the  ballot  and  the  arrangement 
of  the  names  thereon,  and  thus  be  better  eur 
abled  to  vote  for  the  candidates  of  their 
choice  without  making  invalidating  mistakes. 
Every  one  who  has  been  required  to  canvass 
ballots  or  examine  those  cast,  in  order  to  de- 
termine their  validity,  knows  that  numerous 
mistakes  are  made,  and  they  can  understand 
bow  necessary  it  Is  that  electors  should  have 
some  information  as  to  the  make-up  of  the 
long  and  complicated  ballots  before  they 
undertake  to  maik  or  cast  them.  The  official 
ballots  are  not  distributed  to  electors,  and 
they  have  no  opportunity  to  even  see  one  of 
them  until  tbe  election  officer  presents  it  to 
them  as  they  are  about  to  enter  the  booth 
to  mark  It.  Authentic  copies  of  the  <^ctal 
ballot,  therefore,  serve  a  very  useful  purpose, 
and,  when  they  are  printed  on  paper  differing 
in  color  from  that  of  the  regular  ballot,  there 
is  little  likelihood  that  they  will  be  offered 
or  accepted  sa  an  official  ballot,  or  that  vo- 
ters will  be  misled  or  deceived  by  them.  It 
can  hardly  be  Inferred  that  the  Legislature 
intended  to  withhold  from  voters  information 
essential  to  intelligent  and  correct  voting, 
and  such  an  interpretation  should  not  be 
placed  upon  the  two  acts,  unless  It  la  ab- 
solutely compelled  by  the  terms  employed. 
In  the  later  act  the  Legislature  was  mani- 
&stly  striking  at  the  practice  which  had 
grown  up  of  the  printing  and  distribution 
of  sample  ballots  by  private  persons  for  the 
accomplishment  of  their  own  purposes.  The 
copies  of  the  ballots  issued  by  an  officer,  be- 
ing of  a  color  other  than  whll^  are  easily 
diatlngniflhahle,  but  th«  Imitation  ballots  la- 
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sued  b;  private  persona  mli^t  be  of  ttie  same 
color  and  size  of  the  regular  ballots,  and 
might  be  nnconsdonsly  used  In  place  of 
them.  To  avoid  the  use  of  onauthorlzed  bal- 
lots, the  later  act  was  passed.  Tbe  prohibi- 
tion Is  aimed  at  the  Issuance  of  ballots  by 
private  persons,  and  not  at  those  Issued  by 
the  officers  of  the  law.  The  earlier  act  Is  a 
mandatory  direction  to  the  officer  to  print 
and  distribute  copies  of  the  ballots,  and  the 
later  one  is  a  prohibition  of  the  issuance  of 
unofficial  copies  or  imitations  by  any  per- 
son other  than  authorized  officers.  This  Is 
indicated  to  some  extent  by  the  penal  provi- 
slOD  of  the  section,  which  prescribes  that  a 
violation  of  the  provision  is  a  misdemeanor, 
for  which  a  severe  penalty  is  prescribed.  A 
penalty  Is  hardly  necessary  to  prevent  an 
officer  from  doing  thereafter  that  which  be 
had  been  legally  doing  theretofcffe.  The  Is- 
suance of  copies  of  the  official  ballot  was 
made  exclusively  a  function  of  an  officer,  and 
the  mandatory  provision  requiring  him  to 
perform  an  act  so  beneficial  in  Its  purpose 
can  hardly  be  regarded  as  repealed  by  a  gen- 
eral prohibition  of  the  issuance  of  sample 
ballots,  especially  where  there  are  no  words 
of  expressed  repeal  in  the  act  The  first  Is  an 
admonition  directed  to  officers ;  the  other  Is 
a  prohibition  against  the  act  by  persons  oth- 
er than  officers.  In  this  view  there  is  scope 
for  the  operation  of  both  provisions,  and  the 
general  rule  la  that,  if  there  Is  a  field  In 
which  each  provision  may  have  force  and 
eftect  under  any  circumstances,  neither 
should  be  deemed  to  be  repealed  by  Implica- 
tion. 

In  the  act  of  1S13  Itself  it  Is  provided  tiiat 
there  shall  be  printed  on  the  back  or  out- 
side of  the  ballot  the  words  "official  general 
ballot,"  or  "official  township  ballot,"  or  "of- 
ficial ballot,"  as  the  case  may  be,  as  tf 
to  distinguish  these  ballots  printed  on  white 
paper  fr<nn  the  copies  of  the  ofBdal  ballots 
provided  fbr  In  the  general  statute,  and 
which  the  legislature  erldenUy  contemplated 
would  be  issued. 

It  l8  aald  that  the  act  of  191S,  which  pro- 
Tides  for  what  Is  commonly  designated  as  the 
MassBcfausetts  form  of  ballot  In  place  of  the 
one  wltSi  party  columns  by  which  an  elector 
could  vote  for  all  the  candidates  en  bloc  by 
a  single  mark  at  the  head  of  the  column,  in- 
dicates a  purpose  to  adopt  the  nonparUsan 
method,  and  that  now  th«re  Is  no  occasion 
for  the  distribution  of  copies  of  the  official 
ballot  among  party  organizations,  as  provid- 
ed for  In  the  act  of  1909.  While  the  later 
act  abtfllBhes  party  columns  and  party  em- 
blems, it  recognizes  tiiat  party  nominations 
will  be  made  and  xuirty  organizations  main- 
tained, and  therefore  there  Is  Oie  same  occa- 
sion to  distribute  copies  of  the  ballot  through 
political  organizations  as  before.  Under  the 
new  plan,  tlie  names  of  all  candidates  for  a 
particular  office  are  grouped  together  under 


the  title  of  the  office,  but  It  Is  specifically 
provided  that,  to  the  name  of  each  candidate, 
his  party  or  political  designation  shall  be 
added.  Aside  from  that,  It  Is  required  that 
exact  copies  of  the  ballots  printed  on  paper 
of  a  color  other  than  white  shall  be  Issued 
for  the  Inspection  of  candidates  and  their 
agents,  and  It  was  evidently  contemplated 
that  the  distribution  was  for  the  benefit,  not 
only  of  candidates  and  party  organizations, 
but  also  for  the  Information  and  benefit  of 
all  voters  In  and  out  of  political  organiza- 
tions. 

There  is  room  for  the  operation  of  the  gen- 
eral statute,  which  provides  for  the  issuance 
of  copies  of  the  official  ballot,  and,  under  the 
rules  of  Interpretation  already  stated,  we 
cannot,  in  the  absence  of  an  express  repeal, 
hold  that  tlie  earlier  statute  has  been  abro- 
gated. 

The  peremptory  writ  will  therefore  be  al- 
lowed. 

MASON,  SMITH,  FO&TBR,  and  WEST, 
JJ.,  concnr.  BUBOH  and  BENSON,  JJ.,  dis- 
sent 


OULBBBTSON  v.  SHEBIDAN  et  aL 
(No.  1B865.) 
(Supmne  Court  of  Eansaa.    Nov.  14,  1&14.> 

(ByUahttt      the  Court.) 

1.  Bkokebb  (S  71*)— Bioht  to  Gouusssion. 

The  defeadantB  wrote  a  letter  to  a  real  es' 
tats  agent  placing  a  tract  of  land  In  hla  hands 
for  sale  at  a  net  price  of  $UJ»0  per  acre,  the 
land  to  be  sold  at  enough  above  the  price  named 
to  pay  the  agent's  commisaion.  ^e  defendant)* 
reserved  the  right  to  take  the  land  oB  the  mar- 
ket or  to  change  the  price  without  notice  to  the 
agent  The  letter  came  Into  the  hands  of  the 
plaintiff,  a  real  estate  agent  who  set  about  to 
nod  a  buyer.  Correspondence  with  the  defend- 
ants followed,  in  which  the  plaintifiTs  efforts 
were  recognised  precisely  as  if  the  letter  had 
beeu  addressed  to  him.  ^le  plaintiff  ptocored 
a  purchaser  for  the  land  at  the  price  of  $12.50 
per  acre,  and  so  notified  the  defendants.  After- 
wards the  plaintiff  brought  the  purchaser  and 
the  defendants  together,  and  the  defendants  sold 
the  land  to  the  purchaser  for  $12.50  per  acre, 
on  terms  satisfactory  to  them.  Just  before  the 
contract  of  sale  was  signed  the  defendants  at- 
tempted to  raise  the  price  to  $12.CiO  per  acre 
net  to  them.  Held,  the  defendants  are  liable  to 
the  plaintiff  for  the  difference  between  the  net 
price  quoted  In  the  letter  and  tiie  selling  price 
as  Us  commission. 

[Ed.  Note.— For  oSier  cases,  see  Brokers, 
Cent  EHg.  I  66;  Dee.  Dig.  S  71.*] 

2.  Appeal  and  Ekbob  <|  1170*)— Hakhxxss 
Ebbob— Dbfkotivb  PrriTioN. 

The  petition  set  forth  informally  and  some- 
what inartistically  the  facts  stated.  Motions  to 
strike  out  to  mtuce  more  definite  and  certain, 
and  to  separately  state  and  number,  and  a  de- 
murrer, were  overruled.  When  the  case  was 
called  for  trial,  the  defendants  were  prepared 
to  proceed.  All  the  evidence  of  both  parties 
bearing  upon  the  transaction  involved  was  pro- 
duced, and  the  cause  was  fully  tried.  Uela,  it 
is  of  no  consequence  now  whetDer  or  not  the  pe- 
tition contained  Irrelevant  matter,  or  presented 
the  plaintUTs  theory  of  his  rights  too  cloudily 
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or  too  maltifarioufllj.  or  upon  close  analysts 
lacked  definite  Bpedflcation  of  some  element 
necessary  to  the  tonnal  and  teclinkial  statement 
of  a  legal  €iaim  for  a  reel  atfate  ageat^a  am- 

IKd.  Kote.— For  other  cases,  see  Ajweal  and 
Error,  Cent  Dig.  M  403274066,  iOTB,  4098, 
4101,  4454,  4&4i>-4S46;  Dec  Dig.  |  1170.*] 

3.  PASTHSBSBIF  0  20*)— EiXIBTENCE  OF  PABT- 
nEBSHIP  — BbOKBBS  — AcmOK  FOB  OOIIMIS- 
BXON— PaBIXBB. 

The  plaintiiF  and  two  other  real  estate 
■cents  ofBced  together,  each  paying  part  of  the 
office  expenses,  each  having  his  own  de^  and 
Btationen%  and  mch  doin^  bttslness  in  his  own 
name  Whenever  one  assisted  another  in  nego- 
tiating a  sale  of  land  the  commission  would  be 
divided,  l^e  plaintiCf  acknowledged  that  he 
was  uader  obligation  to  divide  the  commission 
in  this  case.  Held,  the  three  men  did  not  con- 
■titute  a  firm,  having  a  partnership  claim  against 
the  defendants.  There  was  no  privity  between 
the  defendants  and  the  plaintiff's  associates,  the 
ccMnmisBion  earned  belonged  to  the  plaintiff,  the 
^are  to  which  his  associates  were  entitled  con- 
Etituted  a  personal  debt  due  from  him  to  them, 
and  the  action  was  properly  commenced  in  the 
plaintiff's  name. 

[ESd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  «  e,  7;  Dec  Dig.  S  20.*] 

4.  Bbokxbs  (I  88*)— Stidekob  a  1S0*>— Pbxn- 
ciPAi.  AKD  Agent  ({  164*)— Tbiai.  (H  2^, 

307*)— RTFUSAL  07  InSIBUCTIONS  COVBBBD 
— AcnOH  TOB  OOHMISSION— KXOLnSIOH  OF 
BTIDEHaB. 

VarioDS  assignments  of  procedural  error  ex- 
amined, and  Md  to  be  iU-founded,  and  the  mat- 
ten  complained  of  to  be  withont  prejudice  to 
the  defendants'  substantial  rli^ts. 
[Bd.  Note.— For  other  cases,  see  Brokers, 


Dec  I>ig.  1164:*^  Trial,  Cent  Dig."H  651-659, 
732-737 ;  Dec  Dig.  »  260,  307.*] 

Appeal  from  District  Court,  Reno  County. 

Action  by  W.  B.  Culbertson  against  B.  J. 
Sheridan  and  anotiier.  From  Jndgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

F  M.  Sheridan,  of  Paola,  and  F.  P.  Hettin- 
WiTt  of  Hutchlnaon,  for  appellants.  F.  U 
Martin  and  Van  M.  Martin,  both  of  Hatchln- 
■OD,  for  appellee. 

BURCH,  J.  The  action  was  one  to  recover 
a  real  estate  agent^s  commission.  The  ver- 
dict and  Judgment  were  In  favor  of  the  plaln- 
tUT,  and  the  defendants  appeal. 

[1-3]  The  essential  facts  are  few,  and  are 
SQbstantlaUy  undisputed.  About  July  15, 
1909,  the  defendants  wrote  to  a  firm  of  real 
estate  agents  In  Soott  City  placing  In  their 
hands  for  sale  two  sections  of  land  in  Scott 
County  at  the  price  of  $14,700.  This  price 
laeked  $30  of  being  the  equivalent  of  911.50 
p»  acre.  The  letter  contained  tba  follow- 
ing exiAaaatlon  and  reewvatloii: 

"This  means  that  tbe  properties  are  to  be  sold 
St  etwogll  above  tbe  prices  named  to  pay  your 
oommission.  1  reserve  the  right  to  take  the 
lindi  oft  the  market  at  any  time  or  change  the 
price  of  same  without  notice  to  yoo." 

The  letter  came  Into  the  hands  of  Oeplala* 
Off,  who  set  about  to  find  a  boyor.  He  sab* 
tnltted  some  offers  to  the  defendants,  and  a 


correspondence  was  conducted  with  tti6  de- 
fendants In  which  the  plaintiff's  activity  was 
recognized  precisely  as  if  the  letter  had  been 
addressed  to  him.  Tbe  plaintiff  secured  a 
purchaser  for  the  land,  J.  W.  I^ough,  at  tbe 
price  of  $12.50  an  acre,  which,  under  the 
terms  of  the  letter  quoted,  gave  the  plaintiff 
$1  per  acre,  or  $1,280,  as  bis  commission. 
Lough  was  anxious  to  obtain  the  land,  and 
was  prepared  to  take  It  at  the  price  of  $12.- 
50  per  acre,  or  $16,000.  The  plaintiff  noti- 
fied tbe  defendants  of  the  result  of  his  ef- 
forts by  a  letter  dated  August  7, 1909,  a  por- 
tion of  which  reads  as  follows: 

"Since  the  receipt  of  yoor  letter  a  few  days 
ago  I  have  had  a  talk  witli  Mr  Loa^  He  had 
a  contract  to  furnish  so  many  quarters  of  land 
to  a  company,  and  his  contract  was  complete,  in- 
cluding your  two  sections  of  land,  and  he  want- 
ed to  'send  the  contract  and  finish  his  work,  so  I 
gave  him  a  contract  on  your  land  allowing  yon 
eleven  fifty  per  acre  witbout  any  oommisedon  or 
discounts  of  any  Idnd ;  your  land,  of  course, 
to  be  free  and  clear  tbe  6th  of  August,  he  to 
pay  you  twelve  hundred  and  eigbty  dollars  cash 
and  all  the  beanos  In  six  montu  from  that 
date." 

On  Aogoat  lOtti  one  of  the  defendants 
wrote  the  plalntlft  the  following  letter: 

"In  reply  to  yoor  letter  about  signing  a  con- 
tract with  Lough,  I  can  only  say  that  I  must 
wait  to  get  word  from  or  confer  with  Frank  M. 
Sheridan  before  I  can  reject  or  rati^  the  con- 
tracL  Of  course,  I  bad  given  you  no  anUiority 
to  sign  onr  name  to  a  contract" 

On  August  16th  the  plaintiff  wrote  the  de- 
fendants as  fcOlowB: 

"Not  having  heard  from  you,  I  have  been 
thinldng  pret^  seriously  about  your  deal  for 
tbe  last  couple  of  days.  Which  led  me  to  a 
talk  with  Mr.  Lough,  just  a  while  ago,  in  which 
he  informs  me  that  be  stni  has  the  money  here 
in  the  hank  to  make  you  that  $1,280  payment, 
as  per  my  fonner  letter,  as  aotui  as  tiia  contract 
is  received  at  the  bank." 

On  August  17tb  the  defendants  replied  that 
they  had  not  yet  decided  to  accept  the  offer, 
but  would  let  the  plaintiff  know  very  soon. 
A  few  days  later  B.  J.  Sheridan  went  to 
Scott  City.  The  plaintiff  brought  Sheridan 
and  Lough  together  In  the  plaintiff's  office, 
and  Sheridan  sold  the  land  to  Lough  for 
$16,000,  $1,280  cash,  and  the  remainder  in 
five  m<mths.  Before  tbe  contract  was  signed 
Sheridan  changed  the  price  of  the  land  to 
$16,000  net  to  him,  and  thus.  In  effect,  ab- 
sorbed the  plaintifrs  commission.  The  de- 
fendants in  their  brief  say  the  Jury  found 
the  price  was  chained  tbe  day  before  Sheri- 
dan closed  tbe  deal  with  Longht  but  the  find- 
ing Is  as  follows: 

"Is  it  true  that  the  price  of  tbe  defendants 
on  the  lands  in  question  had  been  changed  at 
least  a  day  or  so  before  the  contract  was  entered 
into  by  defendants  with  Lough  for  tbe  sale  of 
the  lands  in  gaestlon,  to  $16,000,  net,  to  the  de- 
fendants? No."     ^     ^       •  ^ 

The  brief  of  the  defendants  does  not  con- 
test tfie  oondusive  character  of  this  finding. 
There  was  teBtlmony  that  Inst  before  B.  J. 
SberMon  went  to  Scott  01^  tbe  defoidants 
decided  that  they  would  raise  the  price  to 
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|16»000  net  to  tbem,  If  they  could  not  obtain 
cash,  and  were  obliged  to  extend  the  time 
of  payment,  but  they,  In  &ct,  accepted  the 
purchaser  and  Bobstantlally  the  terms  tend- 
ered to  them  by  the  plalntUTs  letter  of  Au- 
gust 7th,  long  before  this  de<dsion  was  made. 
The  change  In  terms  from  $1,280  cash  and 
the  balance  In  six  months  from  August  6th 
to  $1,280  and  the  balance  In  fire  months  from 
the  date  the  sale  to  Lough  was  finally  con- 
summated Is  too  trifling  to  be  considered. 

From  the  foregoing  it  necessarily  follows 
that  the  defendants  are  liable  to  the  plain- 
tiff for  the  commission  sued  for.  The  de- 
fendants were  simply  mistaken  In  their  opin- 
ion that  they  could,  as  against  the  plaintiff, 
raise  the  price  of  the  land  at  the  time  they 
attempted  to  do  so,  and  substantial  Justice 
has  been  accomplished  by  the  rendition  of 
the  Judgment  of  the  dl^ct  court  Zt  Is  not 
important,  therefore,  whether  or  not  the  pro- 
cedure by  which  this  result  was  obtained 
was  free  from  flaw.  Aa  this  court  has  many 
times  declared,  rules  of  procedure  ate  not 
ends  In  themselves.  They  are  merely  means 
by  which  correct  results  can  be  obtained,  and 
no  appeal  Is  merltorioas  whldi  seeks  to  ot^ 
turn  m  manlfMtly  correct  result  mtfely  be- 
cause at  procedural  nonconformity. 

"The  appellate  court  shall  disregard  all  mere 
technical  errors  and  Irregularities  which  do  not 
affirmatively  appear  to  have  Drejudicially  affect- 
ed the  substantial  rights  of  toe  party  complain- 
ing, where  it  appears  npon  the  wtiole  record  that 
subetaDtial  justice  has  been  done  by  the  judg- 
ment or  order  of  the  trial  court"  Cir.  Code,  | 
581 ;  Geo.  St  1909,  |  617S. 

This  opinion  might  well  stop  here,  bnt  the 
various  assignments  of  error  discussed  In  the 
defendants'  brief  will  he  given  attention. 
The  petition  was  attacked  by  those  howitzers 
of  procedure,  the  motion  to  strike  out,  the 
motion  to  make  more  definite  and  certain, 
the  motion  to  separately  state  and  number, 
and  the  demurrer.  They  were  all  overruled. 
Tbe  true  office  of  a  petition  Is  to  apprise  the 
court  and  the  adverse  party  of  the  nature 
of  the  claim  presented.  Although  defective 
in  form,  the  petition  in  this  case  performed 
that  function.  It  clearly  advised  the  defend- 
ants that  acting  on  their  letter  of  July  15th, 
and  with  their  subscQuent  knowledge  and  ac- 
quiescence, the  plaintllf  produced  Lough  as 
a  purchaser  of  the  land  at  a  price  whldi  gave 
the  defendants  the  net  sum  they  qwdffled 
and  gave  him  a  commisBlon  of  |1  an  acre; 
that  the  defendants  accepted  Lon^  as  a 
purchaser  npon  those  terms,  sold  the  land 
to  him,  and  then  refused  to  pay  the  plaintiff 
bis  conunlBslon.  The  event  of  the  trial  showed 
that  the  defendants  understood  well  •noogli 
what  the  lawsuit  was  about  and  were  pre. 
pared  to  defend  it  The  undisputed  corre- 
spondence between  the  parties  was  produced. 
The  ultimate  sole  to  Lough  was  not  dlapat> 
ed.  The  only  conversations  of  importance 
affecting  the  amtrovetsy  were  between  pez^ 
■one  who  wore  witnesses  and  gave  their  tee- 
tlmoDj  nt  the  trial.  There  la  no  contenthm 


in  the  brief  that  at  One  hearing  of  the  mo- 
tion for  a  new  trial  additional  evidence, 
written  or  oral,  material  to  the  issues  was 
presented.  The  resources  of  boUi  aldeB  were 
^austed,  and  the  whole  case  was  fully  tried 
out  Whether  or  not  the  petition  contained 
irrelevant  matter,  or  presented  the  plolnturs 
tlieory  of  his  rights  too  cloudily  or  too  mul- 
tifariously, or  upon  close  analysis  lacked  def- 
inite spedflcatlon  of  some  element  necessary 
to  the  formal  and  technical  statement  of  a 
1^1  claim  for  a  real  estate  agent* a  commle- 
slon,  ia  at  no  consequence  now. 

[4]  Complaint  is  made  that  some  bits  at 
evidence  were  rejected.  There  is  nothing  to 
Indicate  that  the  result  would  have  been 
changed  tt  the  evidence  had  been  admitted, 
bnt  the  mllngs  of  the  district  conrt  were  cor- 
rect 

After  Lough  bought  the  hmd  he  wrote  a 
letter  to  B.  J.  Sheridan  In  whlcii  be  said 
that  "some  of  those  fellows  are  going  to  hold 
you  up  for  a  commission."  The  claim  Is  tliat 
this  letter  Indicated  an  Interest  In  the  sub- 
ject-matter of  the  suit  dlfterent  from  that 
divlayed  by  Look's  testioKaiy  at  the  trial. 
The  abstract  falls  to  SDStaIn  the  dalm.  It 
la  barren  (rf  any  showing  UAt  'Loxiib.'B  testi- 
mony was  colored  by  Interest  or  partiality. 
He  was  not  examined  with  refetCDce  to  his 
Interest  or  any  change  of  vmpfttfaji  *oxl 
could  not  be  impeached  hy  a  showing  Kit  con- 
tradlctvy  statements  or  attitude  until  con- 
tradlctlons  aroea.  Tha  subject  at  a  commis- 
sion to  the  ^intlff  did  not  become  a'matter 
of  dispute  so  for  as  Loutfh  was  concerned 
until  the  ^alntlfl;  Lon^  and  B.  J.  Sheri- 
dan were  together  in  the  pUlntHFs  office 
Just  before  the  contract  of  sale  was  codt 
diuleO.  Lough's  account  of  what  took  place 
there  does  not  differ  materially  from  that 
of.  Sheridan.  The  contract  of  sale  to  Lou^ 
was  prepared  by  B.  J.  Sheridan  himself,  and 
there  is  no  contention  by  anybody  that  It  did 
not  express  a  sale.  Lou^  however,  was 
really  buying  for  others,  as  stated  In  the 
ploIntifTs  letter  of  Aagnst  7th.  On  Septem- 
ber leth,  Lough  wrote  the  detendante  the 
following  letter: 

"My  option  people  wants  deeds  In  blank  and 
abstracts  down  to  date  here  In  either  bank  as 
■oon  as  possible.  They  have  a  man  bere  exam- 
ining the  abstracts.  We  have  nearly  all  in. 
Please  dtm't  delay  this.  They  are  expecting  big 
lot  buyers  next  week.  Leave  name  of  grantee 
out  and  it  can  be  put  in  here.  Instruct  bank  to 
Insert  name  of  grantee  ai^  to  eoUect  balance  of 
your  money  on  the  deeds." 

The  defendants  say  this  letter,  if  read  in 
evidence,  would  have  tended  to  show  that 
the  negotiations  between  tlie  plaintiff  and 
Lough  contemplated  nothing  bnt  an  option, 
A  conclusive  answer  is  that  Lough  conld  not 
bind  the  plaintiff  by  any  Interpretetion  which 
he  might  place  upon  the  transaction  subse- 
quent to  its  c<mcluslon,  in  a  communlcatloa 
to  the  defendants  to  which  the  plaintiff  was 
not  {HTlvy,  Beaidea  tUs,  Lough's  letter  refers 
red  to  a  transaction  of  out  anA  out  sale. 
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Tbe  tect  tbat  he  alluded  to  an  actual  sale  as 
If  It  were  an  option  bad  no  tendency  to  prove 
tliat  tbe  negotiations  for  a  sale  were  nego- 
tiations for  an  option,  and  no  matter  what 
name  he  bad  for  the  deal,  Its  trne  character 
depended  upon  what  the  parties  said  and 
did.  Tbe  proof  npon  those  snbjects  waa 
elear.   Lough  testified  as  follows: 

"Q.  When  joa  first  talked  with  him  (Cul- 
bertsoa)  abont  tha  land,  did  be  tell  you  what  the 
price  of  it  was?  A.  No,  sir ;  he  didn't  tell  me 
what  yoD  were  pricing  it  at ;  he  priced  It  to  me. 
Q.  What  did  he  price  it  at?  A.  |l2.60'an  acre. 
U.  What  did  yon  tell  him?  A.  Before  I  got 
throng  with  him  I  told  him  I  would  take  the 
land  at  «12.60  an  acre.  Q.  At  that  time?  A. 
Yes,  sir  Q.  Be  said  he  could  get  you  the  land 
for  $12.50  an  acre?  A.  Tea.  sir.  Q.  You  told 
him  yon  would  take  It?   A.  Yes,  sir." 

The  defeadaatB  In  tlielr  brief  expreaaly 
state,  and  base  an  argument  on  the  fact,  that 
U  la  not  contradicted  that  after  the  plaintiff 
contracted  the  land  to  Lough,  Lough  kept 
pressing  him  to  carry  oat  its  terms.  Con- 
sequently tbe  character  of  Lough  a«  a  bona 
fide  purchaser  of  tbe  land  la  not  a  matter 
of  cDDtroreniy  In  this  court 

Complaint  la  made  of  the  giving  of  Inetmc- 
tltm  Ma  7,  wherein  the  jury  were  told  that 
an  express  cratract  was  not  necessary  to  cre> 
ats  an  agen^,  bnt  tbat  a  landowner  may  by 
acts  and  conduct  place  himself  In  the  rela- 
tion of  prine^al  to  a  real  estate  agent,  and 
of  the  giving  of  Inatmctlon  No.  9,  which 
reads  as  follows: 

^  "One  may  become  aa  agent  of  another  by 
acting  as  snch  agent  with  the  knowledge  of 
the  other.  If  such  other  person  by  his  conduct 
and  acts  adopts  or  ratifies  the  agency.  In  this 
case  tbe  defendants  had  the  right  to  disavow 
and  repudiate  ptaiodiTB  authority  to  find  them 
a  customer  for  their  land,  but  they  could  not 
knowingly  adopt  and  approve  his  efforts  to  act 
for  them  and  procnre  a  purchaser,  and,  when 
he  had  done  so,  repudiate  hia  authority  and  deal 
directly  with  uie  customer  of  plidntiK  and  d»< 
prive  him  at  his  commlsaion." 

me  critlclam  of  tbls  Instruction  ia  so  In- 
deflnlte  that  it  cannot  be  stated  more  suo- 
dnctly  than  In  the  brief: 

"We  chiefly  complain  of  tbe  InBtroctlona  men- 
tioned,  7  and  9,  oecause  it  clearly  is  evinced 
diat  tbe  court  intended  that  the  defendants 
should  be  bound  on  some  implied  contract— in 
fiet,  told  the  jury  that  no  express  contract  was 
aecessary— and  the  court  will  observe  as  to  in- 
itroction  9,  which  indicated  that  if  the  defend- 
ants knew  that  the  idaintifif  was  acting  as  an 
scent,  or  thsy  adopted  or  ratified  his  agency, 
tbat  then  they  would  be  bound  to  pay  his  com- 
mission; but  the  question  is:  What  waa  the 
commission  ?  Tbit  instruction  can  only  be 
proper  CO  tlie  theory  that  the  defendants  could 
be  heUl  on  a  quantmn  meruit  in  this  action  for 
lOTicea  rendered." 

The  manner  in  which  the  relation  of  prin- 
cipal and  agent  may  be  created  la  one  thing. 
The  duty  of  the  principal  to  pay  the  commla- 
Hlon  earned  by  hla  agent  and  the  amount  of 
sadt  commission  ate  different  things.  The 
plaUitiff  ccHumenced  to  act,  not  under  a  letter 
to  him,  bnt  nnder  a  letter  to  another  real 
estate  agent.  His  right  to  represent  the  de* 
(tedants  had  to  be  established.  He  did  so 


by  showing  the  correspondence  with  the  de- 
fendante  and  their  subsequent  conduct.  The 
result  was  that  he  became  the  agent  of  the 
defendante  to  find  for  them  a  purchaser  for 
their  land  predttely  as  if  the  letter  bad  been 
addressed  to  him  and  he  had  accepted  the 
employment  in  writing.  This  is  the  subject 
dealt  with  by  Instructions  7  and  0.  Tbe 
rules  of  law  stated  in  these  instructions  are 
specifically  applied  to  the  facts  of  tbe  case 
by  instruction  No.  8,  the  giving  of  which  Is 
not  assigned  as  error. 

There  was  no  claim  on  the  part  of  tbe 
plaintiff  that  the  defendante  ever  steted  to 
him  either  in  writing  or  orally.  In  so  many 
words,  that  they  would  pay  him  any  sum  as 
a  commission.  He  testified  there  was  no 
"agreement"  of  that  kind;  the  defendante 
testified  to  the  same  thing;  and  there  was  no 
Issue  on  that  subject  Tbe  contract  was  that 
the  plaintiff  was  to  secure  remuneration  for 
his  services  by  procuring  a  purt^ser  who 
would  buy  the  land  at  a  sum  above  the  net 
price  to  the  defendante.  When  a  purchaser 
was  found  who  would  pay  |1  per  acre  for 
the  land  above  tiie  net  price  to  the  defend- 
ants, and  the  defendante  received  tbe  excess 
as  a  part  of  the  consideration  which  the  par^ 
chaser  was  paying  for  the  land,  they  were 
bound,  nnder  tbe  law,  to  turn  the  excess  oyer 
to  the  plaintiff.  The  Jury  were  not  concerned 
with  tbe  legal  theory  of  this  duty.  Tbat  is 
a  subject  of  study  In  tbe  law  schools.  The 
jury  did  need  to  know,  however,  tbe  condi- 
tions of  the  defendants  liability.  That  In^ 
formatUm  was  glvai  them  In  InstractUn  6, 
which  reads  as  follows: 

(6)  "The  first  question  for  your  confllderatioa 
and  decision  is  whether,  under  the  evidence 
within  the  rules  of  these  instructions,  the  plain- 
tiff waa  authorized  by  the  defendants  to  act  for 
the  defendants  aa  their  agent  in  procuring  a 
purchaser  for  and  making  sale  of  the  land.  If 
yon  find  from  the  evidence  that  tbe  plaintiff  did 
not  have  such  authority,  then  this  would  end 
your  consideration  of  the  case,  and  your  verdict 
should  be  for  tbe  defendants.  If  you  find  that 
the  plaintiff  had  such  autborltyi  then  you  ^ould 
proceed  and  consider  and  determine  whether, 
under  the  evidence.  In  aonwdanoe  with  the  rales 
of  these  instmctions,  the  defendants  bad  with- 
drawn tbe  land  from  the  market  and  raised  its 
price  prior  to  its  sale  and  terminated  the  au- 
thority of  plaintiff  to  act  for  defendants  before 
he  bad  earned  any  commission.  If  yon  find 
that  the  defendants  bad  so  withdrawn  the  land 
from  the  market  or  raised  its  price,  then  your 
verdict  should  be  for  the  defendants.  If  you 
find  that  the  defendante  had  authorized  the 
plaintiff  to  find  a  purchaser  for,  or  make  sate  o^ 
the  land,  and  that  the  land  had  not  been  with- 
drawn from  the  market,  or  its  price  raised,  and. 
tbat  the  plaintiff  was  the  procuring  and  effi- 
cient cause  in  brlngii^  the  defendants  and  J.  W. 
Lotigh  together  in  n^otiatlons  which  resulted 
la  the  sale  of  the  land  to  said  Lough  at  $12.30 
per  acre,  titan,  yonr  verdict  shoold  be  for  the 
plaintifl  for  the  snm  of  91  per  aeie  for  Oie  land 
lold." 

The  giving  of  this  instruction  Is  not  as- 
signed as  error.  The  matter  of  quantum 
meruit  for  services  rendered  which  Inured  to 
tbe  defendant's  benefit  was  not  In  the  case, 
and  was  expressly  excluded  from  the  oonsld- 
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eration  of  the  Jury,  not  only  by  Instractlon  6, 
but  by  Instruction  10*  wbl(di«  like  instruction 
6,  is  not  complained  of,  and  wblch  reads  aa 

follows: 

(10)  "U  yon  find  from  the  evidence,  in  ac- 
cordsQCe  with  the  rules  of  these  instructions, 
that  the  plaintiff  was  acting  for  the  defendants 
under  the  terms  and  conditions  of  the  certain 
letter  or  list  sent  by  the  defendants  to  Daugber- 
ty  &  Starr,  then  the  plaintiff  had  the  ri^ht  to 
add  as  much  to  the  net  price  of  the  defendants 
as  he  wished  for  hia  commission,  and  if  the  land 
was  sold  for  $1  per  acre  above  au^  net  price 
through  the  agency  of  the  plaintiff,  within  the 
rules  of  these  instructions,  then  the  plaintiff 
would  be  entitled  to  receive  such  excess  of  $1 
per  acre  as  bis  commission." 

Some  complaint  is  made  of  instruction  No. 
11,  which  reads  as  follows : 

(11)  "Ton  are  instructed  that,  where  an  own- 
er has  listed  and  placed  land  in  the  hands  of  a 
real  estate  agent  for  sale,  and  in  doing  so  has 
reserved  the  right  to  take  the  land  off  the  market 
or  to  change  the  price  without  notice  to  the 
agent,  such  owner  has  the  right  to  withdraw  the 
land  from  the  market  or  change  the  price  there- 
of without  notice  to  the  agent,  at  any  time  be- 
fore the  agent  has  procured  a  purchaser  who  is 
willing  and  able  to  purchase  the  land  at  the 
price  and  upon  the  t^ms  which  the  ovnier  has 
authorised  the  agent  to  sell,  or  at  a  price  and 
upon  terms  which  the  owner  is  willing  to  ao* 
cept ;  but  you  are  further  instructed  that  the 
owner  in  such  a  case  does  not  have  the  right 
to  withdraw  the  land  from  the  market  or  to 
change  the  prioe  for  the  puipose  of  avoiding  lia- 
bility for  the  commission  of  the  agent  after  the 
agent  has  procured  a  purchaser  with  notice  to, 
or  the  knowledge  of,  the  owner  who  is  willing 
and  able  to  take  and  parchase  the  land  at  the 
price  and  upon  Uie  terms  which  the  owner  has 
anthorised  ue  agent  to  sell  the  same,  or  at  a 
price  and  upon  terms  which  the  owner  Is  willing 
to  accept" 

It  Is  said  that  the  Instruction  was  not  ap- 
plicable to  the  facts,  and  was  misleading, 
because  Looe^  was  only  an  option  dealer, 
bis  oiler  did  not  meet  the  defendants'  terms, 
before  he  finally  purdiased  the  land  was 
taken  oCF  the  market,  and  anyhow  the  price 
was  raised  before  he  bought  A.  ccmduslTe 
answer  Is  that  the  Instruction  was  entirely 
proper  as  applicable  to  the  plaintiff's  theory 
of  the  case.  Besides  this,  the  facts  upon 
which  the  defendant's  liability  depended 
were  clearly  and  spedfleally  set  forth  In  in- 
struction No.  6,  which  the  defendants  accept- 
ed as  the  law  of  the  case,  and  the  verdict 
of  the  jury  ends  whatever  dispute  there  may 
have  been  concerning  the  facts.  As  already 
stated,  however,  there  is  no  substantial 
ground  for  controversy  over  the  controlling 
facts.  The  trifling  discrepancy  In  terms  has 
been  referred  to.  In  any  event  the  defendants 
appropriated  to  their  uses  the  plaintiff's 
customer,  who  was  willing  and  able  to  buy 
on  the  defendants'  terms.  This  purchaser 
was  one  who  pressed  the  plaintiff  to  get 
him  the  land  and  who  bought  it  on  the  de- 
fendants' terms,  not  an  option  dealer.  The 
land  was  actually  sold  on  tbe  market,  not 
taken  off  the  market  The  price  of  the  land 
was  not  raised  until  the  plaintiff  had  secured 
Ixragh  as  a  buyer  for  It  The  giving  of  in- 


struction 12  is  not  f"i<itni»fl  oa  enw,  A  por^ 

tlon  of  It  reads  as  follows; 

"Tbe  law  requires  the  owner  to  act  in  good 
faith  with  his  agent,  and  If  he  attempts  to  take 
the  land  eff  the  market  or  to  raise  tbe  price 
thereof  for  Uie  purpose  of  defeating  the  claim 
of  the  agent  for  commission  and  proceeds  and 
makes  the  sale  to  the  customer  of  the  agent,  tbe 
law  will  hold  such  owner  liable  for  the  payment 
of  the  agent's  commigsion." 

The  defendants  requested  the  court  to 
give  a  number  of  Instructions.  Some  of 
them  were  open  to  objection.  However,  the 
various '  subjects  to  which  the  requested  In- 
structions related  were  all  suflSclenOy  cov- 
ered by  proper  Instructions  which  were  given, 
and  It  is  elementary  that  when  correct  anci 
adequate  Instructions  have  been  given  the 
refusal  to  give  others  Is  not  prejudicial  error. 

The  court  permitted  the  pleadings  to  be 
taken  to  the  jury  room,  and  In  the  second 
instruction,  after  having  summarized  the 
acts  and  conduct  of  the  defendant  relied  on 
by  the  plalntlir  as  ratlflcaUon,  continued  a» 
follows: 

"And  the  plaintiff  claims  that  by  all  their 
acts  and  conduct  recited  above,  and  more  fully 
stated  in  the  jpetition,  Uie  defendaitti  ratified 
and  approved,  etc 

It  is  said  tliat  the  court  violated  the  rule 
stated  In  the  case  of  Railroad  Ca  t.  Eagan, 
64  Kan.  421,  67  Pac.  887,  which  has  been  fol- 
lowed In  some  other  cases.  The  precise  rul- 
ing of  the  Eagan  Case  was  as  follows : 

"When  the  pleadings  in  a  case  ar^  lengthy  and 
complex,  and  made  up  of  multifarious  alleEa- 
tions  of  fact  In  forms  of  expression  difficult  for 
the  ordinary  mind  to  understand,  ft  is  error 
for  the  court,  withont  deSning  the  Issues,  to 
send  the  pleadings  with  tbe  jury  for  them  to  de- 
termine the  points  in  controversy  between  the 
parties."  (Syl.) 

In  the  <^inlon  it  was  said: 

"Nor  do  we  mean  to  hold  that  the  sending 

of  pleadings  to  tbe  Jury  of  itself  Is  error.  It 
is  the  sending  of  pleadings  of  the  character  of 
the  one  in  question  in  this  case,  without  an  ex- 
planation of  the  issuable  facts  presented  by 
them,  which  constitutes  error.  It  Is  a  very  cofli- 
mon  practice,  though  not  a  commendable  one  in 
any  case,  to  furnish  the  jury  with  tbe  pleadings; 
but  it  is  only  when  tbe  task  is  imposed  on  it 
to  learn  from  pleadings  difficult  to  understand 
without  aid  from  tbe  court  that  error  is  commit- 
ted." 64  Kan.  426,  67  Fac  SS8. 

In  this  ease  the  petition  was  not  dtfficnlt 
for  the  ordinary  mind  to  understand.  Any- 
body could  tell  from  it  what  tbe  plaintiff 
claimed  the  trouble  waa  The  petition  was 
merely  difficult  for  a  trained  legal  mind  to 
understand,  because  the  story  was  not  told 
in  strict  and  technical  accordance  with  legal 
mechanics.  It  did  not  in  allita  ptataseology- 
clear  tbe  leg^  chasms  existing  betweoi  con- 
tract express,  contract  inq)lled.  and  obliga- 
tions depending  partly  on  writing  and  part- 
ly on  conduct.  HoweTer,  on  first  Imprea- 
slon  tbe  defendants  had  a  pretty  dear  idea 
of  what  the  petition  claimed.  In  the  brief 
it  Is  said: 

"Tbe  petition  apparocitly  In  its  first  considera- 
tion would  lead  one  to  suspect  that  tbe  plain- 
tiff was  resting  his  cause  of  action  upon  the 
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that  tbe  defendants  liad  nnt  a  lettet  to  Daagh- 
erty  ft  Starr  about  Joly  UI,  1909*  qaotliig  a 
net  price  on  the  lands  m  gaestion  oi  |14,700 
net,  with  tbe  proviBion  in  tne  letter,  'I  reserve 
tbe  right  to  take  tbe  lands  off  tbe  market  at 
aoy  time,  or  change  tbe  price  of  the  same 
without  notice  to  you.'  (2)  And  that  he  had 
gotten  that  letter  from  Daagberty  &  Starr  with 
tlie  consent  of  Daugberty  &  Starr,  as  well  aa 
tlie  consent  of  tbe  defendants,  and  under  its 
terms  bad  found  J.  W.  Lougb,  the  purchaser, 
who  purchased  the  land  at  $12.50  an  acre,  or 
n  an  acre  more  than  the  price  quoted." 

FasslDg  this  matter,  the  court  did  clearly 
uid  snccinetly  define  the  Issues  to  the  jury, 
and  did  not  send  them  to  tbe  pleadings  to 
ascertain  the  points  In  controversy.  Tbe 
case  of  Grubb  v.  Elder,  67  Kan.  316.  322,  72 
Pac.  790,  applies,  therefore,  rather  than  the 
Eagan  Case. 

Out  of  a  long  list  of  special  questions  ten* 
dered,  the  court  submitted  14  to  the  jury  for 
answer.  Some  of  the  questions  which  the 
court  did  submit  might  well  have  been  exclud- 
ed. Many  of  those  which  were  refused  did 
not  relate  to  the  ultimate  facts  of  the  con- 
troveisy,  bat  constituted  a  cross-examination 
at  the  Jury  upon  particular  features  of  the 
erideace.  Questions  6.  7,  8,  and  9  sought  to 
develop  the  fact  that  there  was  no  "agree- 
ment" on  the  part  of  the  defendants  to  pay 
the  plalntlCC  a  portion  of  the  ?16,000  received 
from  Lough.  Question  16  and  some  others 
were  framed  for  the  purpose,  as  stated  in  the 
brief,  of  dlstingulshhig  theories  of  recovery, 
whether  on  contract  express  or  contract  im- 
plied, and  whether  In  quantum  meruit  T>r 
not  These  subjects  have  been  sufficiently 
discussed  elsewhere  In  this  opinion.  It  is 
farther  argued  that  the  answers  to  the  ques- 
tions just  referred  to  would  have  shown  that 
the  plaintiff  contracted  the  land  to  Ix)ugh 
at  112.50  per  acre ;  that  Longh  continued  to 
urge  tbe  plalntUf  to  carry  out  his  bargain; 
and  that  when  the  plaintiff  discovered  that 
Sheridan  would  not  sell  for  less  than  ?16,000 
net  to  him,  the  plaintiff  was  willing  that 
Sheridan  should  do  so  rather  than  be  In  de- 
fault to  Ixragh.  This  argument  Is  disposed 
of  by  special  finding  of  the  jury  not  printed 
In  the  defendants'  abstract,  but  which  is 
found  In  the  certified  copy  of  the  journal  en- 
try of  judgment  on  file  In  this  court  It 
reads  as  follows: 

"Is  it  true  that  because  the  plaintiff  had 
■sreed  and  assured  J.  W.  Loogh  he  would  get 
bim  the  lands  in  question  at  $12.50  an  acre,  on 
Lough's  terms  of  payment,  that  plaintiff  was 
willing,  when  he  learned  that  the  defendants 
would  sot  accept  tbe  said  price  on  said  terms, 
unless  the  full  purchase  price  of  916,000  should 
be  paid  net  to  defendanL  that  the  sale  should 
be  made  that  way?  No.'' 

Qoestlon  20  inquired  if  Sheridan  would 
hare  contracted  with  Longh  unless  he  under- 
stood he  was  to  keep  the  entire  sum  of  $16,- 
000.  Neittier  tbe  court  nor  the  Jury  were 
coacemed  with  what  Sheridan  might  liave 
done  when  In  some  other  frame  of  mind. 
They  were  concerned  merely  with  what  he 
did  do  under  tbe  drcumstances  as  they,  in 
tact,  existed.    Whatever  Sheridan  believed 


with  respect  to  a  division  of  the  proceeds  of 
the  sale  with  the  plaintiff,  having  accepted 
the  plaintiff  as  his  agent  to  find  a  purchaser 
and  having  accepted  the  purchaser  found  by 
the  plaintiff,  the  law  requires  blm  to  pay  the 
agent's  commission. 

Other  special  findings  refused  are  not  spe- 
cially insisted  on  In  the  brief,  and  conse- 
quently they  need  not  be  noticed  further. 

The  defendants  ask  that  the  judgment  be 
reversed  on  account  of  a  collateral  Issue 
which  came  Into  tbe  case. 

Tbe  plaintiff  and  two  other  real  estate 
agents,  Carl  M.  Starr,  and  John  Brenemen, 
oiflced  together,  each  paying  part  of  tbe  of- 
fice expenses,  each  having  his  own  desk  and 
stationery,  and  each  doing  business  in  his 
own  name.  Whenever  one  rendered  assist- 
ance to  another  In  negotiating  a  sale  of  land, 
the  commission  would  be  divided.  The  plain- 
tiff acknowledged  that  he  was  under  obliga- 
tion to  divide  the  conomlssion  on  the  sale  to 
Lough  with  Starr  and  Brenemen.  The  de- 
fendants asked  the  plaintiff  on  cross-exami- 
nation whether  or  not  he  and  Starr  and 
Brenemen  were  partners.  He  ahswered  that 
they  were.  He  also  aald  they  were  "part- 
ners In  8  way,"  and  lie  said  tb^  were  not 
partners;  "Just  special  partners  you  might 
term  It"  Of  course,  these  legal  conclnslons 
of  the  witnesses  were  Talaetesa,  because  the 
existence  of  a  partnership  depended  on  the 
facta  Starr  and  Broiemen  were  both  wit- 
nesses for  the  plalntifr.  Thrae  is  no  dispute 
in  tbe  testimony  as  to  the  relations  of  the 
three  mrai,  and  tbe  proof  dearly  showed  ttat 
they  did  not  in  any  sense  constitate  a  Arm 
bavins  a  partnership  claim  against  tbe  de- 
fendants. There  was  no  privity  whatever, 
between  the  defendante  and  Starr  and  Brene- 
men. The  plaintiff  was  the  defendant's 
agent  The  commission  earned  belonged  to 
the  plaintiff,  and  tbe  share  to  which  hla  as- 
sociates were  entitled  constituted  a  personal 
debt  due  from  him.  $7faen  the  subject  was 
developed  by  cross-examination  of  the  plain- 
tiff, his  attorney,  who  was  likewise  attor- 
ney for  Starr  and  Brenemen,  nndertopk  to 
bring  It  formally  before  the  court  for  ad- 
judication by  making  Starr  and  Brenemen 
parties,  to  the  snlt  The  defendants  object- 
ed to  this,  and  declared  they  were  not  pre- 
pared to  defend  against  Starr  and  Brene- 
men. Then  the  plaintiff  asked  to  withdraw 
his  amendment.  After  a  colloquy  between 
the  court  and  counsel,  the  attorney  for  the 
defendants  stated  their  position  as  follows: 

"We  take  the  poaition  that  we  are  not  liable 
to  the  man  who  brought  thia  suit;  that  Is  the 
defense  in  thia  ease."^ 

The  amendment  was  then  withdrawn  and 
the  trial  proceeded.  Tbe  court  gave  the  Jury 
tbe  following  instruction: 

(6)  "Am  to  the  question  of  the  right  of  the 
plaintiff  to  maintain  thia  action  and  recover,  in 
the  event  it  is  found  tbe  defendants  are  liable 
to  pay  a  conmiissioQ  on  tbe  sale  of  land  la 
question,  you  are  instructed  that  the  phiintiff 
would  be  entitled  to  recover  the  full  amount 
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of  nicb  commission  In  thli  action  for  the  benefit 
of  himself  and  any  other  persona  entitled  to  re- 
ceive a  portion  of  on;  such  coomiisBioQ  recov- 
ered by  the  plaintiff." 

While  this  instraetlon  might  have  been 
simplified.  It  was  snbstantlally  correct  aa  ap- 
plied to  the  facts. 

The  defendants  dte  many  aufliorltles  to 
the  effect  that  an  action  moat  be  brought 
In  the  name  of  the  real  party  In  interest, 
and  that  a  single  inrtner  cannot  me  to  te- 
corer  a  debt  due  his  Ann— itropositionB 
^ich  tlie  plaintiff  doee  not  dlspnte;  bnt  no 
anthorltiea  are  dted  to  snstaln  the  pn^Kwl* 
tlott  that  the  UabiUt7  of  the  detoidants  in 
this  case  accroed  to  a  partnership  instead  of 
to  the  plfdntiff.  The  settled  law  Is  distinctly 
to  the  ctmtrary.  'While  all  the  arguments 
presented  In  the  defendants*  brief  have  not 
been  referred  to,  all  the  assignments  at  error 
discussed  there  have  been  categorically  con- 
sidered, and  the  court  is  satisfied  that  the 
record  Is  tree  tiom  error  prejudicial  to  the 
snbstantlal  rights  ot  the  defendants. 

Therefore  .the  judgment  of  the  district 
court  Ifl  affirmed.  All  the  Justloea  concur- 
rlng. 


MILLDB  T.  GORDON.  Chief  of  Pollee.t 
(Na  19606.) 

(Supreme  Conrt  of  Kansas.    Nor.  14,  1VL4^ 

(Svllahut  hn  the  Oomrt,} 

1.  Habeas  Cobfus  ({  113*)— DiscHAsaa  ov 
Petitio NEB— Right  or  Appeal. 

Ftillowing  the  decision  in  Be  Petitt,  84 
Kan.  637,  114  Pac.  1071,  it  ia  held  that,  alnce 
Ihe  adoption  of  the  amended  Code,  an  appeal 
may  be  taken  to  the  district  court  from  a  deci- 
sion of  the  probate  court  diachar^ing  the  peti- 
tioner in  a  oalieas  corpus  proceedug. 

[Ed.  Note.— For  other  cases,  see  Habeas  Co^ 
pni,  Cent.  Dig.  H  102-lls7Dec.  Dig.  |  US.*] 

2.  F*«|eA<?  GOBPUS  (I  113*)— AFFEAIr-PABrr 
Iff  IHTEBEST. 

A  chief  of  police,  who  la  made  the  re- 
spondent in  a  habeas  corpus  proceeding,  has 
such  dn  interest  therein  that  he  may  prosecute 
an  appeal  from  an  order  of  the  probate  court 
discharging  the  petitioner.  The  case  of  Cook 
V.  Wyatt,  60  Kan.  635,  67  Pac.  130,  is  over- 
ruled. 

[Ed.  Note.--For  other  cases,  see  Habeas  Cor- 
pus, Cut.  Dig.  H  102-116  ;  £>ec  Dig.  S  113.«] 

3.  Habeas  Cobpds  (|  113*)— Apfbai.  ibou 
Obdeb  or  DiacBABOE— Failubb  to  Pbooubb 

Supebsedeab— Moot  Question. 

The  respondent,  in  a  habeas  corpus  pro- 
ceeding, appealed  to  the  district  court  from  an 
order  of  the  probate  court  discharging  the  peti- 
tioner. The  district  court  dismissed  the  appeal 
on  the  Ktound  ttiat  it  bad  no  jurisdiction.  The 
respondent  then  appealed  to  the  Supreme  Court, 
No  supersedeas  was  granted,  and  no  stay  was 
asked  of  the  order  discharging  the  petitioner. 
Held,  that  the  question)!  raised  are  not  mooL 
and  that,  in  case  the  district  court,  upon  a  trial 
of  the  appeal  on  its  merits,  remands  the  peti- 
tioner, the  conrt  In  which  the  proeecatlon  was 
commenced  will  have  authority  to  issoe  a  war* 


rant  for  the  petitioner,  U  that  Is  foond  neee»- 

sary. 

[£d.  Note.— For  other  eases,  sea  Habeas  Coc^ 
pus.  Cent.  Dig.  H  102-li&;  Dee.  Dig.  1 113.*] 

West,  J.,  dissenting. 

Appeal  from  District  Court,  Wyandotte 
County. 

Habeas  corpus  by  Clay  Miller  against  W. 
W.  Cordon,  Cliief  of  Police.  From  Judgment 
for  petitioner,  respondent  appeals.  Beveraed. 

R.  J.  Hlggius  and  W.  H.  McCamish,  both 
of  Kansas  City,  Kan.,  for  appellant  T.  A. 
P<^ock,  of  Kansas  City,  Kan.,  and  Cowherd, 
Ingraham,  Durham  A  Morse,  iff  Kansas  City, 
Mow»  for  ajf^tHiae, 

PORTBR,  X  The  questions  to  be  deter- 
mined in  this  case  are:  First  Does  an  ap- 
peal lie  to  the  district  court  from  a  Judg- 
ment of  tlie  probate  court  dischai^^ng  m  pe- 
titioner in  a  habeas  corpus  proceeding?  Sec- 
ond. Has  a  public  officer,  who  la  the  re- 
spondent in  the  habeas  corpus  proceeding, 
such  an  interest  as  will  authtfiie  Idm  to 
institute  an  appeal? 

Clay  Miller,  the  petitioner,  was  ureated 
upon  view  by  W.  W.  Ckirdtm,  chief  oC  p<dloe 
of  Kansas  City*  and  taken  before  the  Judge 
of  the  police  court  on  the  charge  of  havios 
violated  an  ordinance  of  the  dty,  which  de- 
clares that  the  driving  of  wagons  upon  the 
streets  of  the  city  for  the  delivery  of  intoxi- 
cating liquors  ia  a  nuisance  and  a  misde- 
meanor. No  written  complaint  was  filed, 
and  no  warrant  for  his  arrest  Issued.  The 
case  waa  aet  for  trial  at  a  subsequent  dat& 
The  petitknwr  at  once  applied  for  and  ob- 
tained from  the  probate  court  of  Wyandotte 
coun^  a  writ  of  habeas  cwpus  directed  to 
the  respondent  as  clilef  of  poUce,  and,  upon 
the  heaxiDg,  the  court  ordered  the  petition- 
er's discharge;  The  mpondent  thereupcm 
appealed  the  case  to  the  district  court  That 
conrt  dismissed  the  appeal  on  the  ground 
that  it  had  no  Jurisdiction.  This  is  an  ap- 
peal from  the  Judgment  of  the  district  court 

[1]  Upon  the  question  whether  an  appeal 
will  lie  in  habeas  corpus,  where  the  petition- 
er has  been  discharged,  there  has  always 
been  more  or  less  conffict  In  the  dedstona  of 
the  courts.  Many  (ff  the  autbwitlee  bold 
that  an  appeal  will  not  lie;  that  the  order 
discharging  the  petitioner  la  not  a  final  order, 
because  the  petitioner,  If  remanded  to  the 
custody  of  the  officer,  could  apj^  to  any 
other  court  having  jnrlsdictim  In  habeas  cor- 
pus, nntU  he  has  exhausted  the  whole  Judid- 
ary  power  of  the  state;  and  further  that 
where  be  la  dl8chaq:ed  by  the  proceeding, 
nothing  is  determined,  except  that  be  la  en- 
titled to  his  liberty,  eo  far  as  the  proceedings 
under  which  he  is  held  are  c<ncemed.  Other 
courts  have  gtme  to  the  extent  of  holding 
that  to  permit  an  appeal  from  a  Judgment 
dischaiglng  ttie  petttlcner  amounts  In  ef- 
fect to  a  suspensiou  of  the  writ  of  babefts 
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corpm  and  a  denial  of  fbe  rl^it,  and  there- 
tore  Tiolatea  the  conatltDtlonal  prorisiona 
agalttgt  the  aospenston  of  tlie  writ  Borne  ai 
tbe  courts,  which  have  held  that  an  appeal 
wni  not  IK  bAve  rested  tb^  dedsioa  i^Hm 
file  nataro  of  tlie  writ  and  tbe  parpose  and 
ohjeets  to  be  obtained  by  the  Issnance  of  It 
Chief  Jostlce  Shaw  of  Bfaaeacfansetts,  In  tbe 
ease  of  WyeOi  t.  Rldiardaon,  10  Gray  (Bfbn.) 
240;  241,  used  this  language: 

'^e  reneral  principles  of  law  are  opposed 
to  tbfl  auowance  of  exceptions  in  this  caae.  The 
gnat  pnrpoM  of  the  writ  of  babeaa  conpu  is 
tbe  immeaiate  deilTery  of  the  party  deprired  of 
personal  liberty.  The  allowaoce  of  ezeeptiona 
would  be  InocnialateDt  with  the  object  of  the 
vrit  The  consequence  of  allowing  ezeeptiona' 
must  be.  ^ther  that  all  further  proceedings  be 
stayed,  whMi  wonU  be  wholly  InconsiBtent  with 
tbe  pnrpoae  of  the  writ" 

Sabfltantially  the  same  reaatmlng  was 
adopted  by  the  Supreme  Gonrt  of  North 
CaroUna  In  State  y.  Miller.  97  M.  C.  4fil,  1 
&  B.  776,  and  also  In  Bz  parte  White,  2 
CaL  App.  726,  84  Pac.  242.  To  the  same 
etFect  also  Is  In  re  Clasby,  8  Utah.  183.  186, 
1  Pac.  8B2,  854.  In  the  laat-dted  case  It 
was  said  in  tbe  opinion: 

"Tbe  object  of  the  writ  is  tbat  tbe  right  to  a 
dtsebarge  may,  in  a  summary  manner,  be  at 
ooce  determined.  If  -  the  people  have  a  right 
to  an  appeal  when  the  plaintiff  la  by  order  of 
tbe  court  or  judge  discharged,  then  in  such  case 
tbe  writ  CaDs  Utr  short  of  tbe  porpoae  for  which 
it  was  intended,  and  for  the  Laat  two  csnturiea 
has  been  used.  Suppose,  for  a  moment  the 
appeal  to  be  well  taken,  and  that  this  court 
should  find  that  the  court  below  erred  in  dis- 
charging the  plaintiff.  Can  this  court  issue  a 
bench  warrant  for  his  rearrest  or  direct  Che 
jostice  of  the  peace  to  again  issue  his  warrant 
npon  the  same  or  origin^  complaint  for  arrest 
of  the  peraon  tiiere  charged  with  the  commission 
of  a  criminal  oflenae,  for  wUeh  be  was  arrested, 
imprisoned,  and  discharged  from  arrest  by  the 
district  court?  Or  suppose,  in  the  meantime, 
a  grand  jury  have  passed  upon  the  facte  in- 
Tomsg  the  guilt  or  innocence  of  the  plaintiff 
and  hare  refused  to  find  an  indictment  Ought 
the  plaintifr  to  be  again  arrested  by  an  order 
of  this  court  and  compelled  to  defend  himself 
agdnat  an  arceat  made  on  sucb  an  order?  It 
is  easy  to  aee  tbmi  aach  proceedings  would  lu- 
eritabv  result  in  ineztricabte  confusion;  and 
if  tbe  discharge  of  tbe  applicant  upon  a  writ 
of  babras  corpua.  before  a  court  or  judge  hav- 
ing joxtedicUon,  la  an  order  or  judgment  from 
wnfdi  an  appeal  can  be  taken  to  this  court, 
necessarily  attended  with  unaroidable  delay,  the 
Tslne  of  this  great  writ,  as  a  safeguard  of  per- 
sonal liberty,  la  at  least  greatly  impaired,  if  it 
is  not  changed  into  a  means  of  oppression." 

In  Wisener.  Sheriff,  t.  Bnrrell,  28  OU. 
546,  118  Pac  999,  34  U  B.  A.  (N.  S.)  756, 
Ann.  Caa.  1912D,  356,  the  court  followed  the 
reasoning  of  the  case  just  referred  to,  and 
held  tbat  an  appeal  does  not  lie  from  an  or- 
der in  habeas  corpus  discharging  a  party 
held  for  extradition  for  a  criminal  offense. 
See.  also,  authorities  cited  In  a  note  to  this 
case  in  34  I*.  R.  A.  (N.  S.)  756.  Other  cases 
in  support  of  these  propositions  wiU  be  found 
cited  In  a  note  to  the  case  of  Bleakiey  v. 
Smart  74  Kan.  476,  87  Pac.  76,  11  Ann.  Cas. 
129;  In  re  Begerow,  136  Cal.  293,  68  Pac. 
773,  66  L.  B.  A.  628;  and  9  Grc.  PL  *  Pr. 
1072,  108S. 


It  Is  fhe  ivpeUee^  contention  tbat  ttn 
first  anestion  has  been  answered  In  former 
dedsioDs  of  this  ooort  which  have  settled  the 
law  to  be  tbat  Qieze  la  no  appeal  from  an 
order  dlschargtng  a  petitioner  in  habeas  co> 
pus,  enept  In  a  case  where  tbe  qaestkm  tOr 
TOlves  the  right  to  the  custody  at  mtauw 
children.  Anumg  tbe  cases  dted  are  Oook  t. 
Wyatt  60  Kan.  635.  67  Pac.  ISO,  and  Bleak- 
l«y  V.  Smart  snpra.  In  neither  of  these 
cases,  however,  ms  this  auestlcm  decided. 
Both  recogniaed  the  distinction  between  an 
action  to  detennine  the  right  to  tfte  cnstody 
at  cblldren  and  the  ordinary  ase  of  Qie  writ 
ot  habeas  coipns,  but  neltbw  case  went  far- 
ther than  to  state  that  Uie  question  tor  con- 
sideration here  was  one  upon  which  there 
is  a  conflict  of  authority. 

Thus  In  Cobk  t.  Wyatt  snpra,  60  Kan. 
686,  67  Paa  Ul,  it  was  said  In  the  <vinlon: 

"Many  authorities  bold  that  la  tbe  absence 
of  statutory  provisions,  tbe  dociaioih  in  a  habeas 
corpus  case  la  not  so  far  6nal  and  condusiTe  in 
its  character  as  to  support  a  review  or  give  an 
appeal" 

In  the  opinion  In  Bleakiey  v.  Smart  supra, 
74  Kan.  480.  87  Paa  78.  U  Ann.  Cas.  129, 
it  was  said; 

"Great  conSirt  of  opinion  exists  upon  the 

Jneatlon  whether  a  judgment  in  habeaa  eorpos 
I  appealable." 

But  it  was  held  that: 

"An  appeal  will  lie  from  a  judgment  of  the 
district  court  in  habeas  corpus  proceedingi  d^ 
tenninlng  the  rights  of  conuicting  dalmants  to 
the  custody  of  a  child."  SyL  1. 

Howerefr,  since  the  adoption  of  the  amendr 
ed  Code,  the  court' has  had  tbe  question  be- 
fore it  again  in  tbe  case  of  In  n  Petltt  84 
Kan.  637,  U4  Pac.  1071,  where  it  was  ruled 
in  tbe  syllabus  as  follows; 

"An  appeal  may  be  taken  to  the  diatrict  oonrt 
from  a  deciaioD  of  the  probate  court  In  a  habeas 
corpus  proceeding." 

The  court  rested  its  dedslon  upon  the 
broader  language  of  the  amended  Code,  by 
which  proceedings  in  error  are  abolished  and 
provision  made  that  judgments  and  orders 
of  the  probate  court  may  be  reviewed  on  ap- 
peal. In  the  opinion  it  was  said: 

"The  probate  court  is  a  court  of  record,  and  la 
vested  with  jurisdiction  in  cases  of  hatreas  cor- 
p\ja.  and,  as  to  proceedings  clearly  within  its 
nriadiction,  it  la  not  to  be  eonaidered  as  an  in- 
erior  court:  but  aven  as  to  habeas  corpus,  ita 
orders  and  judgments  may  be  corrected  and  re- 
vised upon  appeal.  •  •  •  This  broadened  the 
power  theretofore  granted,  so  that  now  there 
may  be  a  review  and  retrial  of  the  questions 
of  fact  aa  well  as  of  law,  involved  In  appeals 
from  probate  courts,  and  section  671  of  the  Code 
of  lOOe  (Gen.  St  1  6166)  points  out  the  meth- 
od by  which  an  appeal  may  be  taken."  84  Kan. 
641, 114  Paa  1072. 

It  may  be  suggested  tbat  tbe  rule  stated 
in  the  syllabus,  snpra,  tbat  "an  appeal  may 
be  taken  to  the  district  court  from  a  dedslon 
of  tbe  probate  court  in  a  habeas  corpua  pro- 
ceeding," is  broader  than  the  facts  in  that 
ease  warranted,  because  tbe  proceeding  there 
involved  the  right  to  the  custody  of  a  child. 
It  was  the  manifest  Intention  of  the  court 
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however,  In  the  opinion  and  In  the  syllabus 
to  state  the  rule  broadly  as  applying,  to  habe- 
as corpus  generally,  and  not  to  limit  Its  ef- 
fect to  cases  lavolving  the  mere  custody  of 
children.  Nowhere  In  the  opinion  will  there 
be  found  any  reference  to  the  distinction 
between  actions  where  that  question  is  in- 
volved and  the  ordinary  use  of  the  writ  of 
habeas  corpus.  We  think  the  reasons  upon 
which  the  decision  In  that  case  is  rested  apply 
with  equal  force  to  cases  where  the  purpose 
of  the  writ  is  to  discharge  the  petitioner  from 
unlawful  restraint. 

In  passingi  it  may  be  observed  that  the  ap- 
pellee contends  that  there  is  a  provision  in 
the  act  relating  to  executors  and  adminis- 
trators Cparagraph  8624,  General  Statutes 
1909)  which  In  terms  prohibits  appeals  from 
the  probate  court  in  cases  of  habeas  corpus. 
The  same  ptdnt  was  raised  in  Re  Petitt, 
supra,  and  it  was  there  decided  that  the  pro- 
vision In  question  Is  not  within  either  the 
title  or  the  subject  of  the  act,  and  Is  there- 
fore ineffectual.  Tba  apptilee  relies  also 
upon  the  case  of  State  v.  Bay,  SI  Ean.  169. 
105  Pac.  4dw  There  a  defendant  charged 
with  a  felony  was  held  for  trial  upon  a  pre- 
liminary examination  before  a  magistrate 
and  bound  over  to  appear  for  trial  at  the 
district  court  He  Inatitated  a  taaJbeaa  onpus 
proceeding  before  the  district  court,  where 
there  was  a  re-examlnatlon,  under  the  pro- 
visions of  section  700  of  the  GMl  Code  (Gen. 
St  1909,  {  8290),  and  he  was  discharged  by 
the  district  court  for  want  of  probable  cause. 
The  state  then  attempted  to  appeal  from  that 
ruling  to  this  court  and  it  was  held  that  the 
state  had  no  right  to  have  a  review  of  the 
order  of  the  district  court  dlschargli^  the 
petitioner,  inasmuch  as  the  proceeding  was 
nothing  more  than  a  preliminary  examina- 
tion, which  determined  only  that  upon  the 
evidence  there  produced,  probable  cause  was 
not  shown.  It  was  held,  therefore,  that  the 
order  discharging  the  petitioner  was  not  a 
Judgment  or  a  final  order;  that  the  district 
court  was  in  fact  sitting  as  a  committing 
magistrate.  We  see  nothing  in  that  decision 
which  in  any  manner  affects  or  controls  the 
question  now  under  consideration. 

Previous  to  the  amendment  of  the  Code,  it 
was,  as  we  have  seen,  regarded  as  a  serious 
question  whether  any  appeal  would  lie  In 
habeas  corpus,  and,  where  an  appeal  was  at- 
tempted to  be  brought  from  an  order  remand- 
ing the  petitioner.  It  was  the  usual  practice  to 
allow  him  to  present  an  original  application 
for  a  writ  which  was  consolidated  with  the 
appeal,  and  the  two  proceedings  were  henrd 
as  one  action,  making  Is  unnecessary  to  de- 
cide the  question  of  the  right  to  appeal.  In 
the  few  Instances  where  it  was  sought  to  ap- 
peal from  an  order  discharging  the  petitioner, 
as  in  Cook  v.  Wyatt  supra,  the  appeal  was 
dismissed  because  It  was  held  that  the  re- 
spondent had  no  appealable  interest.  The 
more  liberal  provisions  of  the  amended  Code 


have  removed  all  the  dlfflcultp,  as  was  held 
in  He  Petitt  supra. 

Many  courts  have  held  that,  in  the  absence 
of  an  express  statutory  provision  authorizing 
an  appeal  in  habeas  corpus  proceedings,  no 
appeal  will  lie,  and  it  was  suKgeated  by  the 
court  in  Ex  parte  Johnson,  1  OkL  Cr.  414,  98 
Pac  461,  and  followed  and  approved  by  the 
Supreme  Court  in  Wlsener  v.  Burrell,  supra, 
that  the  Legislature  would  have  made  some 
appropriate  provision,  had  It  Intended  to  pro* 
vide  for  appeals  In  habeas  corpus.  In  oar 
view,  the  force  of  the  argument  is  the  other 
way  round.  If  the  Legislature  had  intended 
to  prohibit  appeals  Id  habeas  corpus  proceed- 
ings, it  would  have  found  appropriate  lan- 
guage to  express  the  intention  in  no  uncer- 
tain terms.  The  general  provisions  authoriz- 
ing a  review  of  all  orders  and  final  Judgments 
of  the  probate  court  by  appeal  to  the  district 
court  furnish  a  strong  argument  against  ap- 
pellee's contention.  While  It  la  true  that  the 
purpose  and  object  of  the  writ  of  h(U)eaa 
corpus  Is  to  provide  a  summery  proceeding  to 
determine  the  lawfulness  of  the  personal  re- 
straint of  the  prisoner.  It  does  not  by  any 
means  ftrtlow  that  giving  the  state  the  right 
to  appeal  from  an  order  discharging  him 
amounts  to  a  suspension  of  the  writ 

In  original  proceedings  in  habeas  oorpns» 
it  has  always  been  Che  practice  of  this  court 
to  advance  the  cause  and  hear  it  at  the  earli- 
est time  practicable,  and  generally  the  dect 
aion  is  rendered  within  a  few  days  fiAlowIng 
the  hearing  of  the  application.  It  ia  wlOiin 
the  powo*  of  the  Legislature  to  provide  rules 
for  a  more  aummary  hearfng  of  appeals  tn 
habeas  corims  In  the  district  court  as  weu  aa 
in  the  Siq;)reme  Court  It  Is  quite  obvioiui 
that  those  courts  which  hold  tiiat  appeals 
may  be  authorized  by  statute  recognise  that 
there  Is  little  force  in  the  dalm  that  an  ap- 
peal amounts  to  a  snspensloD  of  the  writ.  In 
violation  ot  constitutional  provisions,  be- 
cause, if  such  is  the  effect  of  allowing  an  ap- 
peal, the  constitutional  objection  could  not 
be  avoided  by  an  enactment  of  the  Legisla- 
ture. 

[2]  The  second  question  for  determination 
is  whether  the  respondent,  who  is  a  public 
officer,  has  sufficient  interest  in  the  decision 
to  authorize  him  to  prosecute  an  appeal. 
In  Cook  V.  Wyatt  supra,  the  respondent  was 
the  sheriff  of  the  county  and  the  court  took 
the  view  that  he  was  not  charged  with  the 
duty  of  taking  appeals,  and  therefore  had  no 
appealable  Interest  nor  any  right  to  Institute 
proceedings  in  error  to  review  -the  Judgment 
of  the  court  discharging  the  petitioner.  Up- 
on a  reconsideration  of  the  question,  we 
hold  that  the  public  officer,  who  is  made 
the  respondent  in  the  habeas  corpus  proceed- 
ings because  he  holds  the  custody  of  the  pe- 
titioner, has  a  sufficient  Interest  to  appeal 
from  a  Judgment  discharging  the  petitioner, 
and  the  fact  that  he  Is  not  a  law  officer, 
charged  with  the  preparation  of  the  papem  In 
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appeals,  as  are  the  county  attorney  and  the 
Attorney  General,  is  no  sufficient  reason  for 
holding  that  he  does  not  so  far  represent  the 
public  that  he  may  institute  an  appeal.  The 
decision  in  Cook  v.  Wyatt,  supra,  holding 
that  a  sberlfF  has  no  sudi  Interest  as  will  au- 
tliorize  him  to  appeal  in  such  a  case,  Is  there- 
fore overruled. 

Some  reliance  is  placed  by  the  appellee 
upon  the  decision  of  In  re  Crandall,  69  Kan. 
671.  54  Pac  686,  where  it  was  ruled: 

"The  probate  cotirt  has  full  authority  to  al- 
low writs  of  habeas  corpus  and  to  inquire  ioto 
the  l^ality  of  proceediiigH  upon  which  a  per- 
Bon  is  restrained  of  his  liberty,  and  its  order 
diachargiog  a  petitioner  is  just  as  effectual  and 
binding  as  one  made  by  the  higher  courts. 

"Where  a  probate  court  dlsdiarges  a  petition- 
er because  no  otEense  was  alleged  for  which  i^e 
petitioner  conld  be  prosecuted,  Its  order  not 
only  restores  him  to  nia  liberty,  hut  terminates 
the  peodiog  proceedings  against  him,  and  he 
«aiiBot  be  again  arrested  or  held  in  custody,  un- 
less a  new  prosecution  is  iDttitatad  asainst 
him."  SyL  S.  4. 

NoOilng  uld  in  that  ofdnioo,  howerer, 
throws  any  light  upon  the  qneottoiu  undw 
consideration  bare.  BTerythlng  there  decid- 
ed, respecting  the  authority  of  probate  courts 
la  habeas  corpm,  is  atUl  the  law.  The  order 
discharging  the  petitioner,  where  the  re- 
voodoit  does  not  skmbI,  ot  eoonw.  Is  quite 
as  effectual  and  binding  as  the  dedaitHi  made 
by  any  higher  court,  and  the  order  of  dis- 
charge restores  the  petltlooer  to  his  liberty. 

[9]  It  has  been  suggested  that,  inasmuch  as 
aa  appeal  was  attempted  without  a  stay  of  the 
proceedings  and  without  giving  any  superse- 
deas, Oae  petiOoner'B  dlscbazge  by  the  probate 
court  ended  the  matter,  and  that  nothing  Is 
InTolved  here  but  moot  anesttons.  We  can- 
not concur  in  this  contention.  The  petitioner, 
as  appellee.  Is  represented  here  by  counsel, 
and  wni  be  bound  by  the  decision.  It  will 
be  the  duty  of  the  district  court  to  overrule 
the  motion  to  dismiss  ttM  appeal  and  proceed 
with  a  trial  m  the  merits.  In  case  the  petl- 
Uoner  Is  remanded,  the  court  In  which  the 
prosecution  was  C(»nnienced  wUl  have  au- 
thority to  issue  a  warrant  for  his  arrest,  In 
the  event  that  be  ft>und  necessary. 

The  Judgment  wlU  be  reversed,  and  the 
cause  remanded  for  further  proceedings  In 
accordance  herewith. 

JOHNSTON,  C  J.,  and  BUBOH,  MASON, 
SMITH,  and  BENSON.  JJ.,  concur.  WEST, 
J.,  dissents,  on  the  ground  that  the  questions 
raised  are  moot 
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(Supreme  Court  of  Arizona.  Nov.  26,  1914.) 

1  EsnireNT  DOMAIH  (|  83*)— OOWDEltNATION 
— PaZVATI  USB. 

As  concerns  right  to  condemn  for  a  tnnnel 
through  defendant^  mining  property  from  a 
shaft  on  one  of  plaintiff's  two  mining  properties 


to  a  shaft  ou  the  other,  for  transportation 
of  ore,  the  use  Is  private:  as  the  tunnel  could 
be  used  by  others  only  with  plaiatilTa  crasent. 

[Ed.  Notft— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  T9 ;  Dec  Dig.  I  33.*] 

2.  EMiNEnT  Domain  (|  IS*)  —  Natdbe  op 

POWEB. 

The  right  of  eminent  domain  is  inherent  in 
sovereignty,  and  Its  exercise  may  be  authorized 
by  the  Xegislature  tor  private  as  well  as  public 
use,  except  as  its  power  Is  limited  by  the  state 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  IS  51-«3;  Dec  Dig.  i  13.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Eminent  Domain.] 

3.  Eminent  Douain  (S  13*)  —  Tasinq  vox 
Pbitate  Use— LnciTATioN  on  Fowek. 

As  regards  authorizing  condemnation  for 
private  use,  Const  art.  2,  i  17,  providing  that 
private  property  shall  not  be  takeo  for  private 
use,  except  for  certain  purposes,  merely  limitd 
the  power  of  the  Legislature  to  tht  enumerated 
purposes,  with  the  additional  Ibnitation,  com- 
mon to  condemnation  for  a  public  use,  that  prop- 
erty shall  not  be  taken  without  just  compensa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S8  Sl-^ ;  Dec  Dig.  1 13.*] 

4.  ElflNENT  DOUAIN  (S  19*)— "PEIVATE  WAT 

OF  Necessity." 

While  **private  ways  of  necessity"  for 
whidi,  under  Const  art.  2,  |  17,  the  L^slature 
may  antfawise  condemnation,  are  not  coummi- 
law  ways  of  necessity,  which  are  matters  of 
grant.  It  is  the  province  of  the  Legislature,  rath- 
er than  the  courts,  to  define  them. 

[Ed,  Note.— BVw  other  cases,  see  Eminent  Do- 
main. Gent  Dig.  H  06-48;  DecDlg.  1  19.* 

For  ottm  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Way  of  Necessity.] 

6,  EHINEnT  DOHAIN  <$  IS*)— Takino  roB 
PaiVATE  Use— ZjEOISUlTIVS  Authobitt. 
Tbongb  the  L^slatnre  may,  under  Const 
art  2,  8  17,  authorize  condemnation  for  private 
use  for  certain  purposes,  power  to  condemn 
must  be  given  by  the  Legislature,  so  that  power 
under  Civ.  Code  1913.  pars.  S071-3097,  being 
given  to  condemn  only  for  public  nse,  there  can 
be  no  condemnation  for  a  private  use. 

[Ed.  Mote.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8i  61-6S ;  Dec.  Dig.  |  13.*] 

6.  Ehiheut  Domain  <{  18*)— Oohbtitutxonal 

Fbovibionb— "Pdbuo  Use.'* 

"Public  use,"  as  used  In  Oonstltatlons  pro- 
hibiting the  taking  of  private  proper^  for  public 
use  without  compensation,  has  acquired  two 
meanings;  one  Is  user  or  right  of  use  by  the 
general  public  without  the  consent  of  the  owner, 
and  the  other  is  public  benefit  or  advantMie. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  S8  51-68;  Dec  Dig.  {  13.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Use.] 

Appeal  from  Superior  Conrt,  Olla  County; 
6.  W.  Shute.  Judge. 

Condemnation  proceedings  by  the  Inspira- 
tion Consolidated  Copper  Company  against 
the  New  K^Btone  Copper  Company.  De* 
murrer  to  the  complaint  was  sustained,  and 
plalntifF  appeals.  Affirmed. 

Curtis  H.  Undley,  of  San  Francisco,  Cal., 
and  Edward  W.  Rice,  of  Globe,  for  appel- 
lant. Alderman  &  Elliott,  of  Globe,  for  ap- 
pellsa. 


*ror  othw  eases  SM  same  topic  and  ssotioa  NUHBBB  m  Dec  Dig.  *  Am.  Die.  Key-No.  Series  A  B«p'r  Indexes 


Digitized  by 


Google 


278 


144  PACIFIC 


REPOKTER 


(Ailz. 


ROSS.  J.  The  appellant  mining  company, 
as  shown  bj  its  complaint.  Is  the  owner  of 
two  groups  of  mines  situate  In  the  Globe 
Mining  District,  Gila  comity,  Arls..  to  wit, 
the  Inspiration  Gronp,  consisting  of  36  pat- 
ented mines,  and  the  EAve  Oak  Group,  con- 
sisting of  IS  patented  mines.  These  mines 
are  low-grade  copper  mines;  the  ores  found 
In  them  containing  an  approximate  average 
of  2  ver  cent  copper.  There  has  been  dis- 
closed In  the  Inspiration  Group  deposits  of 
approximately  30,000,000  tons  of  copper  ore 
of  commercial  grade,  and  In  the  Live  Oak 
Group  a  deposit  of  approximately  15,000,000 
tons  of  copper  ore  of  commercial  grade.  The 
appellant  has  purchased  at  great  expense  a 
mill  or  concentrator  site  for  the  treatment  of 
ores  from  the  two  groups  and  contemplates 
and  intends  to  erect  snch  mill  or  concentrator 
at  a  point  about  1%  miles  in  a  northeasterly 
direction  from  the  Inspiration  Group  and  ap- 
proximately miles  in  same  direction  from 
the  Live  Oak  Gronp.  Because  of  the  low- 
grade  ores  found  In  said  mines.  It  Is  neces- 
sary In  order  to  mine  the  same  at  a  profit 
to  mine  and  treat  the  same  in  large  quanti- 
ties, and  to  that  end  the  concentrator  is  to 
have  an  approximate  capacity  of  7,500  tons 
of  ore  dally.  The  Inspiration  Gronp  and  the 
Lire  Oak  Group  are  entirely  separated  from 
each  other  by  the  mines  of  the  appellee. 
New  Keystone  Copper  Company.  The  ap- 
pellant has  sunk  shafts  upon  both  groups 
und  ran  tunnels  or  drifts  through  and  across 
both  gronps  np  to  the  Keystone  line.  It  is 
alleged: 

"That  for  the  successful  working  of  said  Live 
Oak  Group  of  mines  and  the  ntllisation  of  eaitl 
mill  or  coacentrator  it  is  neceBsary  and  indis- 
pensable that  the  plaintiff  bare  a  right  of  way 
across  said  Copper  Hill  claim  (being  one  of  the 
Keystone  mines)  and  througbout  the  length 
thereof  for  tba  oonstruction,  maintenance,  and 
operation  of  a  tunnel  or  drift  9  feet  high  and  11 
feet  wide;  •  •  •  that  said  Live  Oak  Group 
of  claims  bave  and  will  have  great  value  be- 
cause of  their  production  of  ores  and  metala, 
and  that  their  further  development  and  mining 
will  contribute  to  the  development  of  tbe  min- 
eral resources  and  the  prosperity  of  the  United 
States  and  of  tbe  state  of  Arizona;  that  tbe 
plaintiff  is  constructing  said  tunnel  to  enable  It 
to  develop  and  mine  said  Live  Oak  Group  of 
claims,  and  that  the  construction  thereof  Is 
necessary  for  said  purposes,  and  the  same  is  and 
will  be  a  public  use  for  and  on  behalf  of  which 
the  plaintiff  may  exercise  the  right  of  eminent 
domain  ;  that  the  taking  of  said  property  to  the 
coastriiftion  of  said  tunnel  across  aaid  Copper 
Hill  claim  is  necessary  to  audi  use  and  Is  au- 
thorized by  law." 

[1]  A  demurrer  to  tbe  complaint  was  sus- 
tained upon  tbe  ground  that  the  right  of  way 
for  tunnel  or  drift  aonght  to  be  condemned 
was  to  be  devoted  to  a  private  use  and  not 
to  a  public  use.  The  oral  ailments  of  the 
learned  counsel  In  their  prescntatton  of  the 
case  were  devoted  entirely  to  the  one  qnes- 
thn  as  to  whether  the  proposed  use  was 
private  or  xnibUc  and  thdr  very  ^borate 
brieb  were  given  mer  to  tbe  same  proposi- 
tion, apparently  upon  the  assumption  that 
tbe  aolutlon  of  tbat  question  determined  tbe 


case;  it  being  conceded  In  tiie  argnmeats 
that  the  use  must  be  public  to  authorize  con- 
demnation. By  an  analysis  of  the  facts,  it 
Is  easily  discovered  that  tbe  tunnel  asked 
for  is  for  the  private  and  Individual  use  of 
the  plaintiff.  Both  of  its  ends  are  perpendl^ 
nlar  shafts  on  the  private  property  of  plain- 
tiff and  under  Its  complete  domuilon.  If 
the  necessities  of  the  case  required  Its  use 
by  others,  it  could  be  used  only  upon  consent 
of  plaintiff.  Public  participation  In  the  use 
of  the  tunnel  In  the  sense  that  other  miulog 
companies  might  use  it  to  transport  their 
ores  Is  precluded  by  the  fact  that  it  b^ns 
and  ends  on  the  plaintiff's  property.  Here- 
fore  if  user  by  the  public  Is  essential  under 
our  laws  to  constitute  a  public  us^  and  it 
private  property  may  be  taken  only  Cor  pub- 
lic use,  the  plaintiff  must  falL 

[I,  S]  The    ConsUtution    of    the  United 
States  (and  most  of  the  state  Constitntiom 
are  modeled  after  It)  provides  that  private 
property  shall  not  be  taken  for  public  use 
without  Just  compensation.    The  dedslana 
of  the  courts  under  such  Constitutions,  as  to 
the  purposes  tor  which  private  prop^ty  may 
be  token  and  as  to  what  constitutes  a  public 
use,  are  not  controlling  in  this  state,  and, 
Indeed,  lend  us  but  little  aid  towards  solving 
our  problem.   In  the  first  place,  it  should  be 
borne  In  mind  that  the  right  of  eminent  do- 
main is  an  Inherent  right  of  sovereignty,  and 
tbat  the  provisions  found  in  the  various  Con- 
stitutions of  the  states  defining  eminent  do- 
main are  restrictions  and  limitations  upon 
the  legislative  department,  and  not  tbe  grant 
or  exteoslon  of  power  to  that  department  ot 
government.    In  authorizing  the  taking  ot 
private  property  for  private  use,  the  legisla- 
tive department  of  the  government  is  there- 
fore limited  to  the  purposes  named  !□  tbe 
Constitution.   Tbe  Legislature  may  provide 
the  modes  and  means  of  exercising  the  right 
thus  defined  by  tbe  fnndamental  law,  and 
designate  tbe  persons  and  agencies  author- 
ized to  exercise  the  right ;  but  it  cannot  en- 
large  that  right  to  Include  other  private  uses 
for  which  condemnation  may  be  had.  There 
is  no  limitation  upon  the  sovereign's  power  to 
take  private  property  for  public  use,  except 
tbat  just  compensation  shall  be  made.  Cm- 
stitutions  that  provide  that  private  property 
shall  not  be  taken  for  public  use  (except  upon 
Just  compensation)  have  been  uiUformly  con- 
strued, so  far  as  we  know,  to  prohibit  b; 
n^atlon  the  toking  of  private  property  for 
private  use.    Under  such  Con9t*tatloiis  pri- 
vate property  can  be  taken  for  public  use 
only.  , 

[I]  "Public  use,"  Instead  of  ha'.Ting  a  com- 
mon definition,  because  of  local'  condltitHis, 
has  acquired  at  least  two  meanlpgs;  one  is 
user  or  rlgtat  of  use  by  tbe  gedenl  paUlc 
without  tbe  consent  of  tbe  owi^,  and  the 
other  Is  piUillc  welfare,  or  publiji  benefit  or 
advantage.  These  definitions  tfaBve  bea 
adopted  In  tbe  different  JurlsdicUons  as  ths 
local  conditions  and  neceeaitlql  demanded. 
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«Dd  Terj  properly  so.  For  to  give  the  words 
tbelr  popular  meaning  to  tbe  arid  West  would 
often  mean  tbe  preraitlon  ot  the  reclaiming 
of  desert  areas  there  found  or  tbe  derelop- 
ment  ot  other  of  its  paramount  resources, 
sacb  as  mining,  lumbering,  or  stock  raising. 
Tbe  strained  or  unnatural  construction  gir- 
en  the  words  in  some  Jurisdictions  have  been 
imperatlTe  to  the  development  and  prosperity 
of  the  country.  In  other  words,  the  ezlgen- 
des  of  the  cases  were  such  as  to  require  the 
coDita  to  declare  what  was  in  fact  a  private 
Dse  to  be  a  public  use;  otherwise  the  right 
of  eminent  domain  was  denied,  private  enter- 
prises paralyzed,  and  natural  resources  left 
dormant  Such  a  strained  construction  dis- 
regards the  plain  intent  of  the  Constitution 
that  fbrbids  by  implication  the  taking  of 
private  property  for  private  use;  but  no  such 
necessity  exists  under  our  CkaistUntton,  for 
that  instramentp  In  section  17,  art  2»  pro- 
vides that: 

"Private  property  shall  not  be  taken  for  pri- 
vate use  except  for  private  ways  of  oecesmty, 
and  for  drains,  flumes  or  dltchea,  on  or  across 
tbe  landB  of  others  for  mining,  agricultural,  do- 
mestic; or  sanitary  parposes.  No  piivata  prop- 
erty loall  be  taken  or  damaged  tor  public  or  pri- 
vate use  without  Just  compensation.   *   •  • 

This  definition  of  the  right  of  eminent  do- 
main fonnd  in  our  Constltntlfm,  If  ^proved 
Bad  followed,  authorizes  the  lawmaking 
body  to  enact  legislation  providing  for  the 
condemnation  of  private  property  for  private 
we,  to  wit,  "private  ways  of  necessity,  and 
for  drains,  flumes,  or  dltchea,  on  or  across 
tbe  lands  of  others  for  mining,  •  *  *  par- 
poaes."  Without  such  constitutional  sanc- 
tion or  authority,  Nevada  In  Dayton  Mining 
Ca  V.  Seawall,  11  Nev.  394,  Utah  In  Nash  v. 
Clark,  27  Utah,  158,  75  Pac.  371,  1  L.  R.  A, 
(N.  S.)  208,  101  Am.  St  Rep.  953,  1  Ann.  Cas. 
300.  and  Highland  Boy  Gold  Mia.  Co.  v. 
Strickley,  28  Utah,  215,  78  Pac,  296,  1  L.  E. 
A.  (N.  S.)  976.  107  Am.  St  Rep.  711,  3  Ann. 
Cas.  1110,  and  the  Supreme  Court  of  the 
United  States  In  Clark  t.  Nash,  198  U.  S.  361, 
25  Sup.  Ct  676.  49  L.  Ed.  1085,  4  Ann.  Cas. 
1171,  and  StricUey  v.  Highland  Boy  Gold 
Uin.  Co.,  200  U.  S.  527,  26  Sup.  Ct  301,  50 
U  Ed.  681,  4  Ann.  Cas.  1174,  have  decided 
tbat  private  pn^terty  may  be  taken  for  pri- 
vate use  in  connection  with  irrigation  and 
mining.  It  iB  true  that  such  courts  have  in- 
dalged  the  fiction  tiiat  a  private  use  la  a 
public  use,  simply  because  it  was  for  the  gen- 
eral weltere  or  of  public  utility  or  benefit, 
but  this  conceit,  however  pardonable,  does 
not  riiange  the  use  from  private  to  public. 
The  fact  la  tbat  the  above  cases  hold  that 
private  property  may  be  taken  for  private 
OSes  in  the  particular  Instances  passed  upon, 
and  our  Constitution  in  proridlng  in  certain 
cases  that  private  property  may  be  taken  for 
private  uses  is  in  line  with  those  decisions. 
Lewis,  in  hla  work  on  Bminent  Domain  (Bd 
Ed.)  1 31S,  pb  005,  sayvi 


**The  I-eglslature  of  a  state  may  not  take,  or 
authorize  tbe  taking  of  private  property,  except 
for  public  nse,  but  the  state  itself,  the  people 
in  uieir  collective  capacity,  may  take,  or  au- 
thorize the  talriDg  of  private  property  for  any 

Surposes  of  public  utility,  or  public  welfare. 
*  •  The  policy  of  permittinB  private  prop- 
erty to  be  taken  for  a  particalar  purpose  may 
promote  the  public  wdfare,  though  the  purpose 
may  not  be  a  public  use,  as  vre  have  denned  It 
Just  what  purposes  tbe  public  welfare  will  in- 
clude will  depend  upon  the  Ideas  and  needs  and 
practices  of  tbe  time.  *  *  *  At  tbe  present 
time  there  ars  at  least  three  things  which  are 
deemed  to  promote  the  public  weUare  In  such 
way  and  In  such  sense  as  to  justify  the  exercise 
<^  the  power  of  eminent  domain,  though  ths 
property  taken  is  not  devoted  to  the  use  of  the 
public,  but  becomes  the  private  property  of  the 
petitioner,  as  truly  and  completely  as  if  he  bad 
purchased  It  by  private  contract  These  three 
tilings  are:  (i)  The  reclamation  of  wet  and 
arid  lands;  (2)  tbe  developmoit  and  ntiUsa- 
tion  of  tbe  mineral  resources  of  the  land ;  and 
(3)  the  development  and  utilization  of  water 
power.  Wherever  the  local  conditions  are  such 
that  these  Improvements  affect.  In  a  material  de- 
gree, the  generml  prosperity  and  welfare  of  the 
state,  there  they  become  matters  of  such  public 
concern  as  justifies  the  exercise  of  tbe  eminent 
domain  power  to  make  them  possible." 

The  Wadiington  and  Wymnlng  and  Ari- 
zona OoDstitntlons,  so  far  as  the  present  ques- 
tion is  concerned,  are  so  alike  that  any  con- 
struction of  the  eminent  domain  inovisiona 
of  their  Gonstitutlcms  by  the  former  two 
states  should  be  very  persuasive  to  this 
court  The  Wyoming  court.  In  Orovor  Irr.  ft 
Land  Go.  t.  Lordla  Ditxfh  B.  ft  Irr.  Oo. 
(Wya)  m  Pac.  48,  decided  in  April,  1918, 
reading  at  page  66,  said: 

"We  are  not  required  in  tills  case  to  discrimi- 
nate between  a  public  use  and  a  private  use 
with  reference  to  the  taking  of  property  under 
the  power  of  eminent  domain,  for,  whether  our 
Constitution  is  to  be  understood  as  authorizing 
such  taking  for  a  nse  distinctly  private,  as  dis- 
tinguished from  a  public  use,  when  Uie  pur- 
pose thereof  is  Irrigation,  or  as  declaring  that 
any  taking  for  irrigation  purposes  is  for  a  pub- 
lic use,  it  clearly  authorizes  a  taking  for  sudi 
purpose.  It  is  provided  In  the  Constitution  as 
follows:  'Private  property  shall  not  be  taken  for 
private  use  unless  by  consent  of  tbe  owner,  ex- 
cept for  private  ways  of  necessity,  and  for  reeer* 
voire,  drains,  flumes,  or  ditches  on  «r  across  the 
lands  of  others  for  agricultural,  mining,  milling, 
domestic  or  sanitary  purposes,  nor  in  any  case 
without  due  compensation.'  Article  1,  §  32. 
'Private  property  shall  not  be  taken  or  damaged 
for  public  or  private  use  without  just  compen- 
sation.' Article  1,  i  33.  It  was  said  hi  Wash- 
ington, referring  to  a  provision  like  tbat  contain- 
ed in  section  82:  'Here  Is  an  inference  so 
strong  as  to  amount  almost  to  an  affirmative  dec- 
laration that  private  property  may  be  tt-ken  for 
private  use  when  the  use  is  confined  to  the  pur- 
poses enumerated  in  the  provision,  one  of  which 
IS  ditches  on  or  across  tbe  land  of  others  for 
agricultural  purposes ;  and  It  Is  no  strained  con- 
struction of  the  provision  to  say  that  this  In- 
cludes ditches  for  irrigation  purpOBes,  in  view 
of  the  vast  extent  of  arid  land  within  our  state 
and  the  benefits  of  Irrigation  thereto  in  the  lu- 
creaae  of  its  productiveness  and  value.  The 
very  thought  of  agriculture  In  connection  with 
this  vast  arid  portion  of  our  state  suggests  Ir- 
rigation In  connection  therewith.*  State  v.  Su- 
perior Court  59  Wash.  621,  UO  Pac  429,  140 
Am.  St  Rep.  893.  •  •  *  A  private  use  for 
any  of  the  purposes  mentioned  in  sectton  82  Is 
given  the  same  force  and  effect  aa  a  pnl>Uc  use, 
and  no  greater." 
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The  emineDt  domain  provisions  of  the 
Colorado  Constitution  and  ours  are  very 
much  the  same.  In  Lambom  t.  Bell,  18 
Colo.  346,  32  Pac.  989,  20  L.  B.  A.  241,  that 
court  said: 

"It  is  apparent  from  the  foregoing  proTisiona 
that  our  Cfonstitation  is,  in  certain  particulars 
toucliing  the  rigbt  to  take  private  property  for 
private  use,  exceptional ;  and,  for  certain  enu- 
merated uses,  changes  the  accepted  rule  that  the 
nse  to  which  private  property  may  be  condemn- 
ed must  be  public.  The  right  of  eminent  domain 
is  an  exercise  of  sovereign  power,  and  is  gen- 
erally conferred  by  legislative  act;  yet  a  con- 
Btitational  provision  that,  in  express  terms,  af- 
firmatively confers  the  right  for  particular  uses, 
ia  likewise  an  expression  of  the  sovereign  will, 
and  grants  the  rieht  as  effectually  as  If  ex- 
pressed in  an  act  of  the  Legislature,  and  can  be 
enforced  when  such  grant  is  supplemented  by 
an  act  of  the  LegislatuTe  providing  the  means 
for  its  exercise." 

In  other  words,  it  is  not  the  public  or 
private  character  of  the  use  to  which  the 
property  is  to  be  devoted  that  authorizes 
Its  taking,  but  rather  the  public  policy  as 
announced  In  the  Constitution,  or.  In  the  ab- 
sence of  constitutional  limitation,  aa  an- 
nounced by  the  legislative  body. 

[4,  fi]  Now,  our  fundamental  law,  the  col- 
lective act  of  all  the  people  of  the  state.  In 
plain  and  unmistakable  language  says  that 
private  property  may  be  taken  for  certain 
private  purposes,  as  for  drains,  flumes,'  or 
ditches  for  mining  and  for  private  ways  of 
necessity  for  mining.  Drains,  flames,  or 
ditches  are  designed  for  use  in  getting  water 
to  or  from  the  mines.  They  are  possibly 
comprehensive  enou^  to  cover  all  the  in- 
strumentalities ordinarily  used  for  ridding 
a  mine  of  surplus  water,  or  supplying  a 
mine  with  water  for  power  or  domestic  use. 
These  terms  are  to  be  distinguished  from 
"private  ways  of  necessity,"  in  that  they 
are  for  water  service,  while  the  latter  Is 
descriptive  of  th^  various  means  of  ingress 
and  egress  of  travel  and  fre^ht  It  is  used 
in  tfie  Constitution  somewhat  generically 
and  might  be  made  to  Include  all  the  differ- 
ent kinds  of  private  ways,  C(Humonly  known 
and  used  in  connection  with  modern  min- 
ing. 

In  Jones  v.  Venable,  120  Oa.  1,  47  8.  B. 
549,  1  Ann.  Gas.  185,  it  being  an  action  to 
condemn  a  light  of  way  for  a  private  rail- 
road across  the  lands  (tf  others  to  a  busi* 
ness  of  Quarrying  granite  or  other  stone, 
the  court  said: 

"We  grant  the  contention  of  the  defendants 
in  error  that  'the  enterprise  of  quarrying  stone 
and  marketing  the  same  is  purely  private  and 
one  in  which  the  public  has  no  interest,'  This 
being  granted,  the  statute  in  question,  as  applied 
to  this  case,  cannot  be  held  to  be  constitution- 
al upon  the  idea  that  property  condemned  under 
its  provisions  will  be  condemned  for  a  public 
use.  Can  property,  under  the  Political  Code, 
1  060  et  seq.,  be  condemned  for  a  private  use? 
The  Constitution  of  this  state  provides:  *ln 
cases  of  necessity,  private  ways  may  be  granted 
upon  just  compensation  heinic  first  paid  by  the 
applicant.*  Civil  Code.  6  &T£&.  If,  then,  the 
rights  of  way  provided  for  In  these  sections  of 
the  Political  Code  are  private  ways,  the  power 


of  the  Legislature  to  anthoilie  Uielr  establish- 
ment under  condemnation  proceedlngaijn  cases 
of  necessity,  cannot  be  qnestioned.  ^e  Con* 
atitution  does  not  undertake  to  define  private 
ways  (nor  does  ours),  or  to  limit  the  purposes 
for  which  they  may  be  granted  (nor  does  ours). 
The  only  limitation  upon  the  power  of  the  Legis- 
lature to  provide  for  the  granting  of  private 
ways  is  that  they  can  only  be  granted  in  cas- 
es of  necessity." 

So  we  conclude  from  our  research  that  it 
Is  not  necessary  that  the  right  of  way  for 
tunnel  should  be  declared  to  be  for  a  public 
use,  before  it  could  be  taken  as  a  private 
way  of  necessity,  and  the  fact  that  our  Con- 
stitution has  provided  that  private  proper- 
ty may  be  taken  for  private  ways  of  neces- 
sity evidences  an  intention  on  the  part  of  its 
framers  to  obviate  a  Judicial  finding  or 
declaration  to  that  effect 

The  phrase  "private  ways  of  necessity," 
as  used  in  the  Washington  Constitution,  was 
construed  to  have  the  common-law  meaning 
In  Long  V.  Billings,  7  Wash.  267,  34  Pac. 
936,  and  Healey  Lumber  Co.  v.  Morris,  83 
Wash.  490,  74  Pac.  681,  63  L.  R.  A.  820,  09 
Am.  St.  Hep.  964.  Such  a  construction  was 
not  justlfi&d.  Private  ways  of  necessity,  un- 
der the  common  law,  were  always  the  stibject- 
matter  of  contract,  either  express  or  im- 
plied. They  rested  in  grant,  as  Incidental, 
and  necessary  to,  the  proper  enjoyment  of 
the  principal  estate.  The  Constitution  ban- 
undertaken  to  provide  for  ways  other  than 
common-law  ways.  There  was  no  occasion 
to  provide  for  common-law  ways  of  necessity, 
for  the  manner  of  their  acquisition  was 
well-known  and  understood.  To  accommo- 
date industrial  expansion  and  encourage  and 
facilitate  a  full  utilization  of  the  natural 
resources  of  the  country,  the  Constitution 
provided  for  the  acquisition  of  means  of  in- 
gress and  egress  to  mineral  deposits  and  to 
water  sources,  not  recognized  at  common 
law ;  the  theory  being  that  private  owner- 
ship must  in  the  particulars  named  give 
way  to  the  common  good.  The  view  we  hare 
taken  Is  fully  sustained  by  a  later  decision 
of  the  Washington  Supreme  Court,  to  wit. 
State  V.  Superior  Court  (decided  January  24, 
1914)  77  Wash.  586,  137  Pac.  994.  In  this 
case  a  timber  company  sought  to  condemn  a 
right  of  way  for  a  logging  road  over  and 
across  private  lands,  in  order  that  It  might 
convey  its  timber  from  lands  owned  by  it 
to  Its  sawmill  and  could  not  secure  right 
of  way  except  by  condemnation.  In  the 
ojplnUm  many  of  the  earlier  Washington 
cases  are  adverted  to,  but  thdr  reasoning 
Is  not  followed  nor  their  conclusions  adopt- 
ed In  whole.  Indeed,  the  decision  marks  a 
hew  milepost  tn  the  law  of  eminent  domain 
and  Its  administration  in  the  state  of  Wash- 
ington under  a  Constitution  like  ours.  The 
court  sustained  the  application  for  con- 
demnation of  right  of  way  and  boldly  an- 
nounced that  private  property  could  be 
taken  for  a  private  use  under  the  Consti- 
tution and  laws  of  that  state.  The  court 
said,  quoting  from  an  earlier  case: 
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"The  right  of  property  is  a  legal  right  and 
not  i  natural  right,  and  it  must  be  measured  al- 
ways by  referesce  to  the  rights  of  others  and 
tbe  public.'  If  Utis  he  true,  then  there  can 
be  no  universal  Ibw  which,  in  the  absence  of 
ooofititutional  restrictions,  forbids  a  state  from 
proTiding  for  tbe  condemnation  of  private  ways 
of  nccesrity  in  the  fnrtlieraoce  of  tbe  develop- 
nent  of  its  material  resources." 

It  was  accordingly  held  that  an  act  of  the 
Legislature  definiug  "private  ways  of  neces- 
sity" to  "mean  and  include  a  right  of  way 
on,  across,  over  or  through  tbe  land  of  an- 
other for  means  of  ingress  and  egress,  and 
the  construction  and  maintenance  thereon  of 
roads,  l<^lng  roads,  flumes,  canals,  ditdiee, 
tunnels,  tramways  and  other  structures  up- 
on, over  and  through  which  timber,  stone, 
minerals  or  other  valuable  nuterlals  and 
products  may  be  transported  and  canted" 
as  constitutional,  saying: 

"We  think  the  Legialature  acted  within  Its 
oonstitDtlonal  powers  in  definiug  a  private  way 
of  neceacdty  and  establishing  the  procedure  for 
making  tbe  right  available.  As  defined,  it  is 
promotive  of  the  public  welfare,  in  that  it  pr»- 
TcBts  a  private  individual  from  bottling  up  a 
portion  <u  the  resootces  of  the  state." 

Lewis  on  flmlnmt  Domain  00.  Bd.)  |  867. 
says: 

"This  power  (emtnent  domain),  with  all  its 
inddentSt  is  vested  In  the  L^suitures  of  the 

several  states  by  the  general  grant  of  legisla- 
tive powers  contained  In  the  Constitution. 
Froin  this  it  follows:  First,  that  the  power 
can  only  be  exercised  hy  virtue  of  a  iegi^stive 
enactment;  second,  that  the  time,  manner,  and 
occasion  of  its  exercise  are  wholly  In  the  con- 
trol and  discretion  of  the  Legislature,  except 
as  restrained  by  the  Constitution.  'It  lies  in 
its  discretion  to  determine  to  what  extrat,  on 
what  occasions,  and  under  what  circumstances 
this  power  shaU  be  exercised.' " 

Our  GonatltntloD  does  not  define  "private 
vzya  of  necessi^."  nor  has  tbe  lawmaking 
body  defined  tbe  expression.  While,  as  above 
stated,  we  are  of  the  opinion  that  it  Is  used 
in  the  Constitution  stHuewhat  generically, 
and  therefore  Includes  all  necessary  private 
ways,  we  think  It  is  the  province  of  the  legis- 
lature, rather  than  tbe  courts,  to  define  the 
words.  The  power  to  appropriate  private 
property  to  the  use  of  another,  whether  pub- 
lic or  private,  lies  dormant  In  tbe  state  until 
tbe  Legislature  authorizes  Its  use,  designates 
agents,  prescribes  the  purposes  and  extent  of 
use.  In  other  words,  before  this  sovereign 
power  of  the  state  may  be  exercised,  he  who 
claims  the  right  must  point  out  the  modes, 
conditions,  and  agencies  of  appropriation  as 
fixed  and  granted  by  legislative  expression. 
As  was  said  In  Tacoma  v.  State,  4  Wash.  64, 
88^  29  Pac.  847: 

"The  exercise  of  tiie  power  of  eminent  domain 
ii  BO  high  and  peculiar  a  thing  tliat  nothing  leas 
than  an  act  of  tbe  Legislature  of  a  state  can 
support  it.  and  that  act  must  not  only  confer 
Che  power,  btit  prescribe  tbe  method  by  which 
H  is  to  be  done^ 

The  same  decision  quotes  Judge  Cecils 
language  approvingly: 

"The  right  to  appropriate  private  property  to 
mUie  uses  lies  dramant  in  tbe  state,  until  leg- 
islative MtioB  is  faaid^  pointing  oat  the  occa- 


sions, the  modes,  conditions  and  agencies  for  its 

appropriation." 

Under  tbe  provisions  of  title  13,  Revised 
Statutes  1813  (Civ.  Code,  pars.  3071-3097), 
private  property  may  be  taken  for  public 
uses  only.  In  that  title,  tbe  lawmaking  body 
of  tbe  state  has  defined  "eminent  domain"  as 
the  right  of  the  people  or  government  to 
take  private  property  for  public  use,  and  has 
prescribed  tbe  manner  in  which  the  right 
may  be  exercised.  As  the  tunnel  site  here 
sought  to  be  condemned  la  clearly  for  the  in- 
dividual uses  and  purposes  of  the  appellant 
for  the  profitable  mlnii^  and  milling  of  its 
private  ores,  it  is  Indispensably  essential  that 
the  Legislature  authorize  Its  condemnation  by 
direct  and  unambiguous  language  before  the 
court  could  entertain  this  proceeding.  The 
lawmaking  body  has  not  defined  a  tunnel 
such  as  the  one  here  desired  as  private  way 
of  necessity,  and  therefore  tbe  power  of  con- 
demnation in  this  instance  lies  dormant  Tbe 
constitutional  provision  to  the  effect  that  pri- 
vate property  may  be  condemned  for  private 
ways  of  necessity  not  having  been  supple- 
mented by  proper  legislation  defining  what 
"private  ways  of  necessity"  are,  the  judgment 
of  tbe  trial  court  must  be  ofi^rmed. 

Tbe  order  of  the  lower  conit  is  affirmed. 

FRANKLIN,  a  J.,  coacUEB. 

GUNNINOHAM.  J.  (concurring  spedaUy). 
I  ccmcur  to  the  order  affirming  the  Judgment 
of  tbe  lower  court  My  reasons  for  so  con- 
curring in  that  order,  briefly  stated,  are  be- 
cause the  allegations  of  the  complaint  show 
that  the  purpose  for  which  the  right  of  way 
is  sought  to  be  taken  is  clearly  for  a  private 
use  and  not  a  public  use,  and  therefore  an 
act  of  taking  for  the  purposes  alleged  would 
dearly  be  an  unconstitutional  ^ercise  of  tbe 
right  of  eminent  domain.  Section  17,  art. 
2,  State  Constitution. 

In  determining  the  question  of  what  is  a 
public  use,  Mr.  Justice  Cooley  (Const  LIm. 
p.  &32)  says: 

"The  reasons  of  the  case,  and  the  settied  prac- 
tice of  free  governments,  must  be  our  guides  in 
determining  what  Is,  or  is  not,  to  be  reparded 
a  public  use;  and  that  only  can  be  considered 
such  where  the  governmeat  is  supplying  its 
own  needs,  or  is  furnishing  facilities  fur  its 
citizens  in  r^rd  to  those  matters  of  public  ne- 
cessity, convenience,  or  welfare,  which,  on  ac- 
count of  their  peculiar  character,  and  the  ditfi- 
cuity — perhaps  Impossibilily— of  making  provi- 
sion for  them  otherwise,  it  is  alike  proper,  use- 
ful, and  needful  for  tbe  government  to  provide." 

Many  cases  have  natively  stated  the  rule 
by  which  the  courts  may  determine  whether 
a  given  use  Is  public  or  private,  but  leave 
tbe  matter  opea  to  modification  whenever 
local  drcumstanoes  make  a  change  necessary. 
The  Supreme  Court  ot  Minnesota  in  the  case 
of  Minnesota  Canal  &  Power  Co.  v.  Koochi- 
ching Co.,  07  Minn.  429,  107  N.  W.  40C,  6 
L.  R.  A.  (N.  S.)  638.  7  Ann.  Cas.  11S2,  states 
sndi  rule  thus: 

"A  use  is  not  public  unless  the  public,  under 
proper  police  rcguUtioa,  has  the  light  to  sesort 
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to  the  property  for  the  nie  for  which  it  is  ao- 
qnlred  iDdependently  of  the  mere  will  or  caprice 
of  the  person  or  corporation  in  which  the  title 
of  the  proirartj  wonld  veat  upon  condemnation." 

To  the  same  effect  are  the  foUowlnc  cases: 
Brown  t.  Gerald.  100  Me.  S61.  61  Atl.  785,  70 
L.  B.  A.  472.  109  Am.  St.  Bep.  626;  Gaylord 
T.  Sanitary  Dtot,  IlL  676.  68  N.  E.  622. 
63  L.  B.  A.  682,  98  Am.  Bt  Bep.  286;  Coates 
T.  Campbell,  87  Minn.  498,  86  N.  W.  366; 
Board  of  Healtb  t.  Tan  Boesen.  87  Mich. 
638.  40  W.  894.  14  L.  B.  A.  114;  Fallsborg 
Power  &  Mfg.  Ca  t.  Alexander.  101  Ta.  08. 
43  S.  B.  194,  61  L.  B.  A.  129,  90  Am.  St  Bep. 
866;  Cosard  t.  Kanawha  Hardwood  Co.,  139 
N.  a  283.  61  &  £.  932.  1  L.  R.  A.  (N.  S.) 
060,  lU  Am.  St  Bep.  779;  Healy  Lumber 
Oo.  T.  Morris,  83  Wash.  490,  74  Pac.  681,  63 
£4,  B.  A.  820,  99  Am.  St  Bep.  064;  In  re 
Kew  York.  135  N.  X.  263.  31  N.  B.  1043.  31 
Am.  St  Bep.  828;  tJlmer  t.  Ume  Bock  B. 
Oa,  88  Me  679,  67  Aa  1001,  66  U  B.  A.  387; 
Howard  Mill  Ca  t.  Lumber  Co.,  77  Kan.  699, 
95  Pac.  669.  18  L.  B.  A.  (N.  S.)  866;  Lake 
Koen  NaT.  Beai  A  Irrlg.  Co.  v.  Klein,  63  Kan. 
498,  65  Pac.  687.  I  consider  these  anthorl- 
ties  of  ccotrolUng  weight  upon  tbe  question. 
Many  oth«s  can  be  dted.  sndi  as  Lewis  00 
Eminent  Domain  and  tbe  cases  cited  therein, 
and  Cootey'a  ConsUtuttonal  Limitations  and 
the  cases  dted  tberelB.  More  speciflc  refer- 
esuxB  need  not  be  gtven  Xn  tills  kind  of  opin- 
ion. 

I  consider  that  no  otb«  questirai  Is  in- 
volyed  in  this  appeal,  and  a  decision  of  that 
anestion  disposes  of  the  cause.  I  therefore 
coDcat  in  affirming  the  Judgment 

BTLAMD  V.  E.  I.  DU  PONT  DE  NEMOUBS 
POWDEB  CO.    (No.  18884.) 
(Supreme  Court  of  Kaneas.    Jan.  0,  1816.) 

(SvUabiia  bv  *he  Court.) 

DnOTBBEB  TO  EtIDENCK. 

In  an  action  for  damages  caused  by  an  ex- 

SloeioD  of  defendant's  powder  mill,  the  former 
edsion  affirming  the  judgment  which  sustained 
a  demurrer  to  the  plaintiff's  evidence  is  adher- 
ed to. 

On  petition  for  rehearing.  Kebearlng  denied. 
For  former  opinion,  see  03  Kan.  288.  144 
Pac.  261. 

POBTEB,  J.  In  a  petition  tor  rehearing 
complaint  Is  made  that  tbe  second  paragraph 
of  tbe  syllabus  (93  Kan.  288,  144  Pac.  261J 
Is  misleading  because  it  lettTOS  tbe  inference 
that  appellant,  after  alleging  the  spedflc  acts 
of  negllgenoa  relied  uptm.  bad  contaited 
himself  by  merely  proving  that  an  wcirtraloa 
occurred,  and  bad  attonpted  to  Invoke  tbe 
doctrine  of  res  Ipsa  loquitur.  The  par^aph 
in  question  was,  of  course,  Intended  to  be 
read  In  connection  with  the  preceding  para- 
graph, whK«in  It  was  ruled  that  tbe  trial 
court  correctly  sustained  the  demurrer  to 
the  evidence  for  the  reason  that  there  was 
no  substantial  proof,  direct  or  circumstan- 
tial, fairly  tending  to  prove  tbe  cause  of  the 
explosion.  It  was  and  la  the  understanding 


of  the  court  that  In  appellant's  brief  It  was 
dalmed,  first,  that  there  was  suffldent  proof 
of  the  speciflc  acts  of  negligence  alleged  to 
make  a  prima  fade  case,  and  that  the  cause 
should  have  gone  to  the  Jury.  Upon  this 
feature  of  the  case  appellant's  former  con- 
tention is  reargued  at  ranch  length,  but  noth- 
ing new  is  called  to  our  attention  whicb 
leads  to  a  different  conclust<m  tvom  tbat 
reached  at  the  hearing.  The  second  claim 
urged  in  tbe  briefs  was  substantially  this: 
Having  offered  proof  of  numerous  dimgeroas 
conditions  at  tbe  mill  permitted  by  ai^eUee 
to  eztot,  tbe  doctrine  of  res  ipaa,  loquitur 
"thai  arolies" ;  and  cases  were  dted  to  tlie 
effect  that  the  mere  fact  of  an  e^osi<m  of  a 
powder  mill  Is  prima  fade  evidence  of  n^- 
ligence.  Two  leasoas  were  stated  in  the 
oplnliMi  whicb  prevent  the  appellant  from 
Invoking  tbe  doctrine:  First,  having  alleged 
tbe  q>edflc  acts  of  negligence  relied  up<Hi, 
be  must  recover,  if  at  all,  upon  proof  of 
those  or  of  some  of  them  suffldent  to  sus- 
tain a  verdict  Second,  the  mere  occurrence 
of  the  erploBlon  is  not,  under  the  decisloiu 
dted  In  the  opinion,  suffldent  to  support  a 
presumption  of  nee^lgence  in  favor  of  an  in- 
jured employe. 

The  syllabus  therefore  merely  followed  the 
opinion  in  stating  that,  having  failed  to  pro- 
duce evidence  that  the  explosion  was  caused 
by  the  spedflc  negligence  alleged,  the  doctrine 
of  res  Ipsa  loquitur  could  not  be  relied  upon. 

There  is  a  complaint,  too,  that  the  opinion 
does  some  Injustice  to  appellant's  dalm 
respecting  the  Fadory  Act  From  a  careful 
re-examinatlon  of  the  briefs,  it  appears  that 
appellant's  third  contention  was  substantial- 
ly as  stated  In  the  opinion,  that,  without  con- 
ceding any  failure  ot  proof  of  the  cause  of 
action  at  the  common  law,  he  relied  also  upon 
the  Factory  Act.  We  held  that  none  of  the 
provisions  of  tbe  Factory  Act  apply,  and,  hav- 
ing already  disposed  of  the  other  contentions 
of  appellant,  the  opinion  proceeded  upon  the 
theory  that  the  judgment  must  be  affirmed. 

It  is  true  tbe  opinlou  states  tiiat  "no  evi- 
dence was  offered  to  show  that  they  or  any 
other  person  had  made  any  change  In  the 
screens  on  the  day  before  the  accident"  It 
was  not  intended  by  this  statement  to  in- 
timate tbat.  if  evidence  had  been  offered  to 
show  that  the  foreman  or  repair  man  or 
some  other  anploy£  bad  made  a  change  in 
the  Bcreois  stiortly  before  the  accident,  thore 
would  have  been  a  failure  of  proof  because  the 
change  was  not  abown  to  have  been  made  at 
the  particular  date  mentioned  in  the  petitUm. 

Dedsltma  are  dted  in  Oie  opinion  whercdn 
the  facts  upon  which  they  turned  were  dif- 
ferent fn»i  those  involved  in  tbe  present  ac- 
tion. They  were  referred  to  as  Illustrating 
some  iffindple  of  law  wbldi  the  court  be- 
Ueved  WBM  involved  in  a  discussion  of  the 
c(mt«itions  raised  by  appdlant 

That  appellant  was  not  willing,  as  stated 
in  the  opmion.  ta  reot  his  case  aUme  upon 
the  snffidencT  of  proof  of  circumstances 
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Bhovring  that  the  explosion  resulted  by  fric- 
tion of  a  butterfly  tbumb-nat  hangtag  In  the 
rolls,  but  further  contended  that  the  case 
should  have  been  submitted  to  the  Jury  to 
permit  them  to  find  what  probably  caused  It, 
appears  from  hla  orlglaal  brief: 

"The  evidence  also  shows  that  defendant  was 
np{!ligent  in  not  requiring  the  pressmen  to 
change  their  shoes  just  as  they  entered  the  door 
of  the  mill  instead  of  at  the  washhonse  where 
they  must  walk  over  the  dangerous  grit  on  the 
pattia  and  tramways  before  going  into  the  mill. 
•  •  •  The  defendant  was  very  careless  in 
pennittlng  the  horse  to  walk  fnnn  the  cinder, 
sulphur  rock  and  clay  ballast,  Into  the  powder 
on  the  floor,"  etc. 

"From  the  circnmstances  of  the  men  walking 
over  ttie  cinder  covered  path  and  tramway  into 
the  raw  mixed  explosive  material  In  the  press 
mill  and  the  horses  walking  on  the  clay,  sand, 
riaders,  sulphur  rock,  etc.,  at  the  dde  of  the 
track  on  the  tramway  and  from  there  into  this 
explosive  material  In  the  mill,  we  think  the  evi- 
dence shows,  in  addition  to  the  beat  caused  by 
the  friction  of  a  butterfly  thumb-nut  hanging  in 
ihe  rolls  at  the  time  of  the  explosion,  that  a 
piece  of  this  grtt  from  the  paths  and  tramways 
probably  came  in  contact  with  the  pinched 
thnmb-nnt,  and  produced  a  spark  or  additional 
friction  which  ignited  t2te  ■urroondlng  powder 
and  caused  the  oplosioD."  (Italics  onrs.) 

In  the  former  opinion  It  was  held  that  the 
caoae  conld  have  been  submitted  to  the 
jury  only  for  the  purpose  of  permitting  them 
to  speculate  and  conjecture  what  caused  the 
explosion.  We  adhere  to  this  conclusion, 
and  the  petition  for  rehearing  will  be  denied. 
AU  the  Justices  concurring. 


McCOT  et  al.  t.  TORRANOB  COUNTT  SAV- 
INGS BANK  et  aL    (No.  1657.) 

(Supreme  Court  of  New  Mexico.  Aug.  27, 1914. 
Rehearing  Denied  Nov.  28,  1914.) 

(Byflaiut  bf  th€  Oowrt.) 
1  PiX&DINO    (I  345*)~ALLiaATI0N  OF  OON- 

DmoK  Pbecedekt  —  Necessity  —  Judo- 

HEKT  ON  PLEADINOS. 

When  plaiatifTs  right  of  action  depends  up- 
on a  condition  precedent,  he  must  aJlesre  in  his 
complaint  the  fulfillment  of  such  condition,  or 
a  legal  excuse  for  its  nonfulfillment.  In  de- 
fsult  of  such  allegations,  it  is  no  error  for  the 
conrt  to  render  judgment  aesinat  him  on  motioD 
for  judgment  on  the  pleadings. 

[FA.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  105S-1059;  Dec.  Dig.  |  S45.*] 

2.  iHJtnrCTXON  (I  187*)  — DlBBOtTTHOH— As- 
SBBSUKKT  OT  DaMAOES—BvIDXNCE. 

Upon  the  dissolution  of  an  injunctloD,  s 
ooart  of  equity  has  no  power  to  aseess  damages 
rcsalting  from  the  iasnance  of  the  same,  with- 
out bearing  evidence  as  to  the  character  and 
extent  of  the  damages  actually  sustained. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  II  898,  406,  407;  Dec.  Dig.  |  187.«} 

Appeal  from  District  Court;  Torrance 
Cotmty ;  E.  L.  Medler,  Judge. 

Injunction  by  W.  U.  McCoy  and  another, 
partners  as  W.  M.  McCoy  ft  Co.,  against  the 
Torrance  County  Bavlnga  Bank,  a  corpora- 
tion, and  another.  From  Judgment  tot  de- 
fendants, plalntUfs  appeaL  Affirmed. 

On  January  2S,  1812,  the  appellees  took 
jndgment  against  the  appellants,  and  Beu^ 


jamin  B.  Spencer  and  Sarah  E.  Spencer,  In 
an  action  to  foreclose  a  mortgage  made  by 
the  said  Spencers  to  appellants,  and  indorsed 
to  appellee;  said  judgment  being  taken  In 
pursuance  of  the  following  stipulation: 

"Memoranda  agreement  between  the  Torrance 
Connty  Savings  Bank  and  W.  M.  McOdt  ijk  Co. 
relative  to  judgment  entered  this  day  m  cause 
No.  225,  Torrance  county : 

"(1)  In  the  event  of  a  deficiency  judgment 
In  said  cause  which  W.  M.  McCoy  may  have  to 
pay,  said  company  la  to  be  allowed  2  per  cent, 
discount  on  entire  sum  on  which  sttoniey's  fee 
is  computed  in  judgment 

"(2)  Extension  of  time  of  payment  to  W.  M. 
McCoy  ft  Co.  of  one  year  from  this  date  on  any 
deficiency  they  may  have  to  pay  at  lU  per  cent, 
interest;  said  sum  to  be  secur^  by  such  se- 
curity as  H.  B.  Jones  and  McCoy  ft  Co.  may 
agree  upon. 

"(8)  Bank  !■  to  ezhanst  all  property  of  B.  B. 
Spencer  and  wife  subject  to  execution  before 
isauing  execution  against  W.  M.  McCoy  ft  Go. 
for  any  deficiency  judgment 

"(4)  Bank  agrees  to  co-operate  with  W.  H. 
McCoy  ft  Go.  In  bringtug  Spencer  and  wife  Into 
court  on  supplementary  proceedings;  McCoy 
&  Co.  to  take  initiative  in  any  sudi  proceed- 
ings and  pay  all  expenses  of  same. 

"(£>)  As  Boofl  as  said  deficiency  judgment  Is 
ascertained,  then  securilr  is  to  be  given  by  W. 
M.  McCoy  ft  Co.  to  said  bank  as  above  provided. 
"[Signed]  O.  B.  McGinnls,  Atty. 
**[8igned]  W.  M.  McCoy  ft  Co. 

"By  J.  P.  DnnlaTy." 

Thereafter,  the  propertr  mortgaged  ha^ 
Ing  been  duly  sold,  there  was  a  deficiency 
judgment,  and  the  appellants  and  H.  B. 
Jones  having  failed  to  agree  upon  the  se- 
curity for  the  payment  of  such  judgment,  the 
appellee,  without  waiting  for  the  termina- 
tion of  the  year  specified  had  execution  issue 
against  the  appellants  and  placed  the  same 
in  the  hands  of  the  sheriff.  To  prevent  the 
levy  of  this  execntion  appellants  obtained  a 
temporary  Injunction,  which  was  afterwards 
dissolved  on  the  motion  of  ai^Uee  for  jud|f> 
ment  on  the  pleadings,  end  in  the  same  ac- 
tion the  court,  without  hearing  any  evidence, 
rendered  judgment  against  the  appellants  for 
damages  occasioned  by  the  Issuance  of  said 
injunction.  The  appeal  from  the  dissolu- 
tion of  this  injunction  by  the  lower  court, 
and  from  the  jndgment  for  damages  so  ren- 
dered, Is  now  before  us  for  consideration. 

H.  S.  Bowman  and  M.  T.  Dnnlavy,  both  of 
Santa  Fe,  for  appellants.  McGinnls  ft  Hed^- 
cock,  of  Santa  Rosa,  for  appellees. 

r^IB,  District  Judge  (after  stating  the 
facts  as  above).  Two  questions  are  all  that 
need  be  considered  on  this  appeal: 

[1]  1.  Was  the  failure  of  appellants  to  se- 
cure the  payment  of  the  deflclency  judgment 
by  security,  to  be  agreed  upon  by  them  and 
H.  B.  Jones,  such  noncompliance  with  their 
contract  as  to  release  the  appellee  from  It^j 
obligation?  In  their  complaint  appellants 
do  not  allege  that  they  furnished  the  bank 
such  security,  nor  do  they  allege  a  legal  ex- 
cuse for  not  doing  so.  If  the  furnishing  of 
such  security  was  a  condition  precedent  to 
the  forbearance  of  tlie  bank  Id  issuing  exe- 
cution for  one  year,  then,  unless  such  seou- 
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rlty  was  fnrnlsbed,  the  bank  was  released 
from  Its  obligation  under  tbe  contract  Tbat 
euch  security  vras  furnished,  or  a  legal  ex- 
cuse for  their  failure  to  do  so,  must  have 
been  alleged  by  appellants  in  their  com- 
plaint In  order  to  state  a  cause  of  action. 
In  ordinary  language,  that  part  of  the  con- 
tract which  we  need  to  consider  was  an 
agreement  of  appellee  to  extend  the  time  for 
payment  of  the  deficiency  Judgment  for  one 
year,  on  condition  that  appellants  give  secu< 
rity  for  such  payment.  It  Is  susceptible  of 
no  other  meaning.  The  time  when  such  se- 
curity was  to  be  given  was  fixed;  that  Is, 
as  soon  as  the  amount  of  the  deficiency  judg- 
ment was  ascertained.  Provisions  were 
made  for  determining  the  character  and  suf- 
fidency  of  such  security.  Parties  were  desig- 
nated to  pass  upon  the  same.  Contracts 
should  be  given  a  reasonable  constmctlon. 
We  can  see  in  the  contract  before  as  no  other 
reasonable  meaning  than  that  appellants 
promised  to  secure  the  deficiency  Judgment, 
on  condition  that  aiw^lee  would  not  have  ex- 
ecution Issue  for  one  year.  Bncb.  promise  Is 
the  only  c<mslderatloii  moving  to  the  appel- 
lee. Until  appellants  complied  with  tbe  con- 
ditions of  Uiat  iHromlse,  tbey  were  not  in 
position  to  restrain  appellee  from  proceeding, 
in  legal  mannur,  to  enforce  Kb  Judgment  To 
hold  otherwise  woald  pat  St  to  the  power  of 
appellants  to  refuse  arbltrartly  to  agree  upon 
any  aecuri^  and  ttieraby  reap  tbe  same  bene* 
fits  tbey  wonld  have  derived  fnnn  compliance 
with  their  contract  in  every  particular.  The 
law,  Ic^knlly  construed,  eannot  arrive  at 
sacb  an  abanrdity.  As  appellants  failed  to 
allege  performance  on  "ffieir  part  <tf  a  con- 
dition precedent  by  them  to  be  performed, 
and  foiled  to  allege  a  legal  excuse  for  its 
nonperformance,  tbelr  complaint  did  not 
state  a  canse  of  action  ;  hence  Qie  court  be- 
low committed  no  error  in  dissolving  the 
temporary  injunction  on  motion  for  Judgment 
on  the  pleadings.  9  Gyc.  699 ;  Patrick  et  al. 
V.  Colorado  Smelting  Co.,  20  Colo.  268,  38 
Pac.  236. 

[2]  2.  Did  tbe  court  err  at  the  hearing  on 
said  motion  in  rendering  Judgment  for  dam- 
ages against  appellants?  Regardless  of 
whether  or  not  a  court  of  equity,  in  the  ab- 
sence of  legislative  authorltyj  upon  dissolv- 
ing an  injunction,  has  power  to  enforce  the 
payment  of  damages  in  the  original  action, 
we  think  the  court  erred  In  assessing  dam- 
ages In  this  case.  The  transcript  before  us 
shows  that  no  evidence  on  the  question  of 
damages  was  heard  by  the  Court.  We  can- 
not conceive  how  damages  could  be  assessed 
without  taking  evidence  as  to  the  character 
and  extent  of  the  same.  In  a  contested  case, 
there  should  be  an  opportunity  given  for  the 
cro-sa-exaralnatlon  of  witnesses,  and  for  the 
prpsentatlou  of  counter  testimony.  A  hearing 
as  to  damages  sustained  by  tbe  issuance  of 
an  injunction,  on  the  dissolution  of  the  same. 


has  all  the  elements  of  tbe  trial  of  an  issue 
raised  by  the  pleadings.  Nothing  should 
be  allowed  as  damages  which  are  not  the  ac- 
tual, natural,  and  proximate  results  of  the 
wrong  committed.  Clearly  this  could  not  be 
determined  without  the  bearing  of  evidence 
In  the  manner  above  indicated. 

"Where  damages  are  assessed  by  the  court 
upon  tbe  dissolution  of  an  injunction,  there 
must  be  evidence  supporting  such  assessment 
The  record  must  sbow  the  evidence  upon  which 
the  court  assessed  the  damages,  especially  where 
there  is  no  such  findlDgs  of  fact  in  the  decree 
as  will  dispense  with  the  necessity  of  preserv- 
ing the  evidence.  There  is  no  presumption  in 
such  cBBee  to  aid  the  omission  of  the  evidence 
from  the  record."   16  A.  &  G.  Eoc  Law,  461. 

We  therefore  amend  the  decree  of  the  low- 
er court  by  striking  therefrom  the  Judgment 
against  appellants  for  damages,  without 
prejudice,  of  course,  to  a  proper  action  on  tbe 
bond,  and,  as  so  amended,  the  same  Is  here- 
by affirmed,  and  it  Is  so  ordered. 

BOBBRTS,  G.      and  HANNA,  J.,  concur. 


STATE!  V.  SHUTZLER.    (No.  12183.) 

(Supreme  Oonrt  of  WaBhington,   Nor.  27, 
1914.) 

Obiuinal  Law  (|  686*)— ^TsiAir-IifSTBiTctioir 

or  JuBT— Presence  op  Accused. 

A  jury  before  whom  accused  had  been 
tried  for  larceny,  after  being  out  a  considerable 
time,  were  teought  into  court  on  Sunday  after- 
noon at  the  direction  of  the  Judge,  in  the  ab- 
sence of  accused  without  fault  and  In  the  ab- 
senea  of  his  attorneys,  with  a  purpose  to  dis- 
charge them.  On  aacertainlDg,  however,  that 
they  stood  eleven  to  one,  the  Judge  stated  that, 
wbue  the  oonrt  could  not  and  would  not  ad- 
vise any  Juror  to  agree  to  a  verdict  contrar>* 
to  his  own  judgment  and  couRcience,  it  was 
proper  for  such  juror  to  consider  whether  or 
not  be  might  be  mistaken,  and  added  that  be 
would  request  them  to  return  to  their  jury  room 
for  further  deliberation,  and  It  was  their  duty 
to  carefully  consider  the  evidence  under  the 
instructions  of  the  court,  and  endeavor,  if  pos- 
sible, to  arrive  at  a  verdict  Held,  that  such 
procedure  constituted  a  violation  of  accused's 
constitutional  right  to  appear  and  defend  in 
person  and  by  counsel,  guaranteed  by  Const, 
art.  1,  S  22,  and  Bem.  &  BaL  Code,  $  2145, 
which  right  pertains  to  accused  at  every  stage 
of  tbe  trial  wbui  his  substantial  r^hts  may  be 
affected. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1465-1432,  2120;  Dec.  Dig. 
8  636.*] 

Department  2.  Appeal  fnnn  Superior 
Court  Pierce  Oounty;  BC.  L.  Clifford,  Jndgew 

GuB  Sbutzler  was  convicted  of  grand  lar- 
ceny, and  he  appeals.  Reversed  and  re- 
manded. 

P.  I*  Pendleton,  of  Tacoma  (G.  J.  Lang- 
ford  and  Browder  D.  Brown,  both  of  Tacoma, 
of  counsel),  for  appellant  Lorenzo  Dow  and 
W.  D.  Askren,  both  of  Tacoma,  for  tbe  State. 

FULLEETON,  J.  Gus  Shutzler  was  con- 
victed of  grand  larceny,  and  appeals  from 
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tbe  jDdgment  and  sentoice  pronoonced  upon 
Um. 

He  assigns  as  error  that  the  trial  court  on 
a  1^1  holiday,  in  tbe  absence  of  and  wlth- 
oQt  notice  to  himself  or  bis  attorneys,  after 
tbe  Jury  bad  been  sent  out  to  deliberate  on 
Uielr  Terdict,  called  them  into  the  courtroom 
and  gave  them  certain  additional  Instmc- 
Uons.  The  facts  giTlng  rise  to  the  contention 
are  well  stated  by  the  trial  Judge  In  the  ftd- 
lowing  language: 

"As  stated  In  these  affidavits  [affidavits  filed 
In  Bapport  of  a  motion  for  a  new  trial],  the  juTj 
had  been  deliberating  npon  tbeir  verdict  from 
abODt  4  o'dock  p.  m.  of  the  Slat  day  of  Jan- 
uary, until  approximately  5  o'clock  on  the  IbI 
day  of  February,  1814.  At  this  time,  on  Sun- 
day afternoon,  the  judge,  being  at  tbe  court* 
hoiise,  was  informed  by  tbe  bailiff  in  charge 
of  the  jury  that  it  was  impossible  for  the  jury 
to  agree ;  and  the  court  understood  this  infor- 
mation to  come  from  tbe  jurors,  and,  so  under- 
staading,  instrncted  the  bailiff'  to  brin^  the  inry 
Into  court  for  the  purpose  of  being  discbaiged, 
and  they  were  bo  brought  hi,  the  court  having  in 
mind  to  discharge  toem  if  this  report  proved 
to  be  true.  When  brought  into  court,  the  judge 
asked  them  if  they  were  able  to  agree  upon  a 
verdict.  They  answered  they  were  not.  The 
court  then  furtlier  inquired  u  they  tiiought,  if 
mure  time  were  given  them  for  deliberation, 
thej  might  arrive  at  a  verdict,  when  a  portion 
of  them  said  they  thought  they  could,  and  others 
of  them  stated  they  did  not  think  they  could 
arrive  at  a  verdict.  Thereupon  the  court  said 
to  the  jury,  in  snbstanee,  that  it  was  a  matter 
of  importance  that  tbe  jury,  if  possible,  come  to 
a  coDclosion  and  arrive  at  a  verdict,  inasmuch 
as  it  was  a  matter  of  considerable  expense  to 
the  comity,  and  would  be  additional  expense  to 
ntrj  the  case.  Some  one  of  the  jurors  then 
informed  the  court  that  they  stood  11  to  1,  but 
did  not  indicate,  nor  was  it  known,  upOn  which 
idde  the  11  were.  The  judge  then  raid  to  the 
jurors  that,  inasmuch  as  but  one  of  the  num- 
ber disagreed  with  his  fellow  jurors  the  court 
eonld  not  and  would  not  advise  any  jnror  to 
agree  to  a  Terdict  omtniy  to  his  own  judgment 
aod  conscience,  but  that  it  was  proper  for  a 
juror  nnder  such  circumstances .  to  consider 
whether  or  not  he  might  be  mistaken  in  his 
views.  The  judge  then  added  that  he  would  re- 
quest them  to  return  to  tiieir  jury  room  for  fur- 
ttier  deliberation,  and  tiiat  it  was  their  duty 
to  carefully  consider  the  evidence  under  the  in- 
Btroctions  of  the  court,  and  endeavor,  if  pos- 
rible,  to  arrive  at  a  verdict;  and  some  time 
later,  probably  about  three  hours  later,  the  ju- 
rors arrived  at  a  verdict,  which  was  returned 
into  court." 

The  court  also  caused  to  be  Inserted  In 
the  record  the  following  further  statement: 

"Tbe  court  is  o£  the  opinion  that  the  circum- 
ftnnce^  under  which  the  jury  were  brought  out, 
being  for  the  purpose  of  discharge  and  with  no 
iatention  of  giving  them  further  instructioDs  in 
the  case,  did  not  constitute  any  misconduct; 
nor  does  the  fact  that  neither  tbe  defendant, 
who  was  at  tbe  time  out  on  bond,  nor  either 
o(  his  attorneys,  were  present,  change  the  situ- 
ation. BO  as  to  reader  the  court's  conduct  Im- 
proper, inasmuch  as  the  court  had  the  au- 
thority at  any  time,  when  satisfied  tbe  jury 
mud  not  agree,  to  discharge  them,  either  in  the 


presence  or  out  of  the  presence  of  the  defend- 
ant and  his  attorneys.  The  fact  that,  when 
called  into  court  for  the  purpose  of  being  dis- 
charged, a  situation  was  revealed  which  was 
unknown  to  tbe  court,  required  the  court  to 
take  action  of  some  character  with  reference  to 
what  was  shown  to  be  the  condition  of  the 
jary.  It  was  within  tbe  reasonable  discretion 
of  the  court  to  determine  whether  they  should 
tie  discharged,  or  sent  back  to  further  delibera- 
tion. What  was  said  by  the  court  at  the  time 
was  In  no  sense  an  instructicm  on  the  evidence, 
or  anything  connected  with  the  case.   It  was  a 

f;enerat  admonition  to  jnrors  who  were  engaged 
n  the  deliberation  upon  their  verdict,  and  was 
proper." 

It  Is  our  opinion  that  tbe  assignment  of 
error  Is  well  takm.  It  la  a  constitutional 
rl^t  of  th«  accused  In  a  criminal  prosecu- 
tion to  appear  and  def^d  in  person  and  by 
counsel  <Const  art  1,  §  22};  and  by  statute 
(Rem.  &  Bal.  Code,  S  2145)  it  la  provided  tbat 
no  person  prosecuted  for  an  offense  punish- 
able by  death,  or  by  nrnflnement  In  tbe  paii- 
tentiary  or  in  the  county  jail,  shall  be  tried 
unless  personally  present  daring  the  trlaL 
These  are  rlgbta  that  pertain  to  the  accused 
at  every  stage  ot  tha  trial  when  his  sabBtan- 
tlal  rights  may  be  affected— the  giving  to  the 
Jury  spedal  Inatructiona  during  the  period  of 
their  deliberations  being  no  exception — and 
any  denial  of  the  right  without  the  fault  of 
the  accused  Is  condoslT^  presumed  to  be 
prejndielaL  State  v.  Wroth,  Ifi  Wash.  621. 
47  Fbc.  106;  State  t.  Beandln.  76  Wash.  S06. 
188  Paa  187;  1  Bishop's  New  Criminal  Pro- 
cedure, t  273;  Hopt  T.  Utah,  110  U.  S.  S74. 
4  Sup.  Ot  202,  28  li.  BdL  202.  Since  it  Is  the 
right  of  tbe  accused  to  be  present  at  every 
stage  of  the  trial  when  his  substantial  rights 
may  be  affected,  it  Is  no  answer  to  say  that 
In  tbe  particular  proceeding  nothing  was 
done  which  might  not  lawfully  have  been 
done  had  he  been  peiflOttaUy  present  The 
excuse,  if  good  for  the  partlcnlar  proceeding, 
would  be  good  for  the  entire  proceedings;  the 
result  being  a  trial  and  oonvictlon  without 
his  presence  at  alL  The  wrong  lies  In  the 
act  Itself,  in  ttie  violation  of  the  conatitntl<mal 
and  statutory  right  of  the  accused  to  be  pres- 
ent and  defend  in  person  and  by  counsel. 

In  the  present  case  the  accused  was  absent 
without  fault  It  was  a  l^al  holiday,  a  day 
on  which  the  courthouse  doors  could  have 
been  lawfully  locked  against  bim.  It  was 
oioagh  that  be  remained  within  call,  and 
tbat  he  did  so  remain  Is  evidenced  by  the  fact 
that  he  was  readily  found  after  tbe  jory  had 
announced  an  agreement  upon  a  verdict 

The  judgment  Is  reversed  and  remanded  for 
a  new  triaL 

CROW,  C.  J.,  and  MOUNT.  MAIN,  and 
ELIilS,  JJ.,  concur. 
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GITT  OF  SPOEANB  t.  KBAFI  At  iL 

(Mo.  llfi88--«8.) 
(Sapreme  Conrt  of  Washlnston.   Nor.  10, 

1.  Municipal  Cobpokations  (i  473*)— Pub- 

UC  IMPSOVOUEKTB— ASSESaiUIIT  07  BBKI- 
JITS. 

F.  avenue,  ruDDlng  east  and  weat,  and  S. 
Btreet,  when  extended,  crossed  at  right  angles. 
Block  3  was  on  the  northeast  corner  of  tbe  iu- 
tersectjon,  block  lU,  the  north  and  south  baives 
of  which  were  separately  platted  into  lots,  ou 
the  southeast  comer,  while  block  15  was  south 
of  block  10  and  seftarated  therefrom  hj  P. 
avenue.  F.  avenue,  which  waa  narrow,  and 
the  line  of  which  was  irregular  in  front  of  block 
10,  waa  widened  by  taking  land  from  block 
10,  and  S.  street  was  extended  from  P.  avenue 
to  F.  avenue.  The  six  lota  in  the  north  half 
of  block  10  w«re  assessed  for  the  improvement 
of  F.  avenue  at  $517.60  each,  while  the  south 
half  of  the  lots  in  block  3  were  assessed  ap- 
proximately $73  each.  The  three  west  lots  in 
each  half  of  block  10  were  assessed  for  the  im- 
provement of  S.  street  ¥1,732.20,  while  the  cor- 
responding lots  in  block  S  were  assessed  $81.70, 
and  those  in  block  15  $288.70.  The  owners  of 
bT&ck  10  were  awarded  for  property  taken  $4,- 
649.70,  and  the  total  aaaeasment  against  their 
property  was  $4,837.20.  Maid,  that  the  assess- 
ment against  block  10  was  so  disproportionate 
to  the  relative  benefits,  when  the  oenefit  to 
other  property  was  taken  into  consideration,  as 
to  ahow  that  it  was  made  arbitrarily,  apparent- 
ly with  the  purpose  of  *v*nvpft"^"g  the  owners  of 
such  block  to  practically  donate  their  property 
for  street  purposes,  and  to  Justify  the  Su- 
preme Court  in  setting  aside  a  second  assess- 
ment againat  su(A  bloca,  and  ordering  an  arbi- 
trary reduction  of  40  per  cent  In  the  amounts 
assessed. 

[Ed.  Note^r-Vor  other  cum,  see  Mnnicipal 
C^r^rations,  Osnt.  Dig;  |  1121;  Dec.  I>lg.  i 

2.  Mdhioipak.  COBPOEATiona  (|  472*)— Pitb- 
uc  iHPBovunma— ZssBasuKNi  of  Bene- 
fits. 

Assessments  for  pnblic  improvements  must 
be  distributed  with  substantial  equality  over 
all  property  of  like  kind  and  similarly  sitnated 
with  reference  to  diie  Improvement,  and  a  prop- 
erty owner  may  not  be  required  to  pay  more 
than  Us  relative  ahare  of  the  cost  of  the  im- 
provement. 

[Ed.  Kole^FoT  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  t  1120;  Pec.  Dig.  i 
472.*] 

3.  Municipal  Cobpobationb  (|  460*)— Pub- 

LZO  IMPBOVBUBNTB — ASSBSaUBNT  OF  BSNE- 

rm. 

In  assessing  the  beneQts  arising  from  pub- 
lic improvements,  the  eminent  domain  commis- 
sioners should  disregard  entirely  ^e  source  from 
which  the  property  taken  for  the  improvement 
comes,  and  treat  one  whose  property  has  been 
taken  tn  the  same  manner  as  one  whose  proi^ 
erty  has  not  been  taken. 

[I<:d.  Note.— For  other  cases,  see  Monictpal 
Corporations,  CenU  DIf.  |  1108;  Dec.  Dig.  | 
465.*) 

4.  MnNICIPAZ.  COBPOBATIONB  (|  460*}— PlTB- 
LIC  lUPBOTXlCBHTS— ASSESaUBNT  OF  BENE- 
FITS. 

Under  Rem.  ft  Bal.  Code,  |  7817,  providing 
that  If  any  city  shall  desire  to  take  possession 
of  property  or  proceed  with  any  improvement, 
the  compensation  for  which  is  to  be  paid  in 
whole  or  in  part  by  the  proceeds  of  a  special 
aespssment,  It  may  advance  from  Its  general 
funds,  or  any  moneys  available  for  the  pur- 
pose, the  amount  of  the  assessment  and  pay  It 


to  the  owner  or  Into  court,  relmburdng  itself 
for  money  so  advanced  from  the  special  assess- 
ment, and  that,  if  there  be  no  funds  available, 
the  city  may  contract  an  indebtednsH  for  the 
purpose  of  raising  funds,  where  a  dty  advanced 
the  price  of  land  taken  for  a  street  improve- 
ment from  its  general  fund,  and  incurred  no 
obligation  on  its  own  behalf  or  on  behalf  of  the 
assessment  district  upon  which  interest  had  ac- 
crued  or  was  running.  It  oould  not,  In  assessing 
benefits,  charge  the  property  owners  with  inter- 
est on  the  money  so  advanced. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Oant  Dig.  U  1102^1104;  Dec. 
Dig.  I  460.*] 

5.  MUITUOTAL  OOBPOKATXonB  (|  460*)— PUB- 
LIC iHFBOTEHXmCB— ASSESnCIZfT  OF  BENK- 

FITS. 

Under  Rem.  ft  BaL  Code,  f  7787,  providing 
relative  to  assessments  for  pablic  improvements, 
that  the  commlaslonera  shall  indude  in  such 
assessments  the  compensation  and  damages 
awarded  for  property  taken  or  damaged,  with 
all  coats  and  expenses  of  the  proceedings  in- 
curred to  the  time  of  their  appointment  or  of 
the  reference  of  the  proceeding  to  them,  to- 
gether with  the  probable  further  costs  and  ex- 
penses of  the  proceedings,  including  the  esti- 
mated cost  of  making  and  collecting  such  assess- 
ment, where  an  assessment  was  set  aaida  by  the 
Supreme  Court,  the  costs  and  expenses  of  a  re- 
assessment were  properly  assessed  against  tiie 
property  benefited. 

[Ed.  Note.— For  other  cases,'  see  Municipal 
Corporations,  Cent  Dig.  It  1102-1104:  Dee. 
Dig.  I  460.*] 

Department  L  Ajg^eal  trom  Snperlor 
Court,  3p<Aa!ia  Ootmty;  Henzy  Ia  Tfawnp"^ 
Judge. 

Proceeding  by  the  Olty  of  Spokane  against 
A.  A.  Kraft  and  others.  Prom  a  judgment 
modifying  and  confirming  street  improva- 
ment  assessment  rolla^  defendants  apiwaL 
Asaessment  ordered  reduced. 

Post,  Avery  ft  Hi^ns,  of  Spokane,  for  ap- 
pellaDtB.  H.  M.  Stephens,  Bmest  B.  Sar. 
geant,  and  Dale  D.  Drain,  an  ot  Spdkane, 

for  respondent 

OHADWICK,  J.  [1]  This  case  taaa  been 
before  this  court  and  was  smt  back  for  re- 
assessment Spokane  t.  Kraft,  67  WaalL  24S, 
121  Pac.  ssa  W«  held  that  the  asseBsment 
district  first  defined  did  not  Indude  aU  of 
the  benefited  property,  and  the  dty  waa  01- 
rected  to  extend  Its  boundarlea  so  that  there 
might  not  be  nnreasonable  discrimination  in 
favor  of  or  against  any  partlcnlar  propnty 
or  the  owner  thereof.  The  court  also  said 
in  the  farmer  opinion  that  the  remarks  of 
tbe  court,  with  reference  to  the  arbitrary  flz- 
atlon  of  tbe  boundaries  of  the  assessment 
district  applied  to  the  unequal  appoTtlfmlns 
of  the  assessment  by  reason  of  the  exceaslTe 
diarge  against  block  10,  as  compared  with 
other  bIo(te 

The  case  comes  to  us  upon  two  assess- 
ments,  one  known  as  the  First  avoiue  as- 
sessment district,  and  the  other  the  Sheridan 
street  assessment  dlatrli^  To  iUostrate  our 
argument,  we  hare  pr^iared  plats  showlnr 
appellants'  property  and  Its  relation  to  other 
property  similarly  affected.  The  heavy  lines 
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mark  the  bormdarlM  of  the  districts.  The 
figures  shown  on  the  plats  are  the  sums  as- 
sessed asainst  the  sereral  lota.  The  amounts 
shown  may  not  be  exact,  bnt  It  was  agreed, 
Qpon  oral  argmiuait;  that  tbay  uvroz- 
Imately  eorrect 
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BeCerrliv  flrat  to  the  Tint  avcnoe 
ment,  the  property  affected  Is  the  north  half 
of  block  10,  and  was  asseased  In  the  amonnta 
shown  on  the  plat  For  instance,  lots  7,  8, 
and  9,  In  block  10;  are  assessed  for  $617.16 
each,  while  oorrespondlng  Ictts  Immediately 
across  the  street  are  assessed  for  approxi- 
mately 973  eadk.  It  is  true  that  the  lots  in 
block  3  extend  throagh  to  Spragoe  avenue 
an  Improved  street,  and  that  they  are  less 
In  area  than  13ie  lots  in  blo<^  10,  but  Uie  as- 
sessment  laid  by  the  board  upon  the  lots  in 
blo(A  10  seem  mtlrely  disproportionate  to 
the  relatlTe  ' benefits.  It  cannot  be  said  that 
First  arenne  tob  open  to  the  owners  of  the 
lots  In  block  8,  and  not  open  to  the  app^- 
lanta,  for,  althoo^  title  line  of  the  appellants^ 
property  on  First  avenue  was  irregular,  they 
nevertheless  had  the  same  access  to  that  part 
of  First  avenue  wldch  was  <v>en,  as  did  the 
owners  of  ttie  property  in  lot  8.  The  legal 
effect  ctf  the  proceedings  was  to  widai  Blrst 
avwne.  and  It  seems  to  have  been  tiie  pur- 
pose of  the  oommiasloneTs  to  put  the  cost  of 
widening  this  avenue  upon  the  appeUanta  to 
Oie  very  last  cent  that  in  their  judgment  tlie 
law  would  allow. 

Referring  now  to  the  Sheridan  street  as* 
■esament;  we  find  the  property,  XbA  west  half 
of  block  10;  asKsaed  Cor  fl,732^  the  lots 
In  block  8  assessed  for  981.70,  and  those  in 
block  16  fbr  9288.70,  irtille  a  comparison  of 
the  levy  up<m  lots  1,  2,  and  8  in  block  JIO 
with  Iot»  4.  6,  and  6  in  block  16,  each  havliig 
the  same  tnmtage  on  ^uifle  avarae^  ohows 
a  dlacximlnatifm  even  more  marked.  It 
seems  to  us  that,  after  a  disidv  of  these  fig- 
urea,  an  argumcait  la  not  necessary  to  show 
that  the  assessment  was  arbitrary  and  dls- 
proportlmate  to  benefits  realised  by  the  own- 
ers of  the  pnverty  taken  for  street  purpoasa. 
The  amount  awarded  in  the  condemnation 
prooeedlogs  to  the  appellants  tor  the  pnq^er^ 
ty  taken  was  $4,640.70;  the  aasessment  for 
benefits  is  $4,887.2a 

It  may  be  that  the  dty  has  complied  with 
the  letter  of  ovr  former  opinion,  but  It  does 
seem  that  it  has  violated  its  spirit  and  has 
overlooked  the  force  of  that  part  of  the  opin- 
ion which  refers  to  ttte  inequall^  of  tbe 
assessment  The  figures  indicate  a  pnriKMe 
to  maintain  the  intent  of  the  former  assess- 
ment to  make  the  property  owner  bear  an 
award  in  condemnation  proceedings  by  charg- 
ing it  back  in  the  way  of  an  assessment  for 
beneflts.  an  intent  which  in  all  of  these  pro- 
ceedings has  been  but  in  concealed. 

[21  In  some  of  our  cases  where  there  wa:3 
no  question  of  relative  beoeflt,  the  court 
has  said  that  a  property  owner  could  not 
complain  of  the  amount  of  the  assessment, 
provided  It  did  not  exceed  the  benefits.  In 
thoae  cases  tbe  questlonB  of  relattve  value 
seems  not  to  have  been  raised.  It  has  never 
been  our  purpose  to  hold,  ft>r  It  fti  not  the 
law,  that  a  property  owner  can  be  compelled 
to  give  his  property  for  a  pablio  use  without 
compensation,  or,  In  meeting  a  burden  com 
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mon  to  the  public,  pay  more  than  his  rela- 
tive share.  The  question  here  is,  not  wheth- 
■er  the  particular  property  is  benefited,  but 
whether  all  property  relatively  benefited 
bears  its  equable  and  equitable  proportion 
of  the  costs  of  the  property  or  improvement. 
The  case  of  In  re  Eighth  Avenue,  77  Wash. 
570,  138  Pac.  10,  is  in  point.  In  tbat  ca.se  we 
said  that  the  principle  which  underlies  all 
assessments  is  "the  principle  which  requires 
assessments  for  the  public  benefit  to  be  dis- 
tributed with  substantial  equality  over  all 
property  of  like  kind  and  similarly  situated 
with  reference  to  the  subject-matter  of  the 
■assessment."  This  Is  not  only  a  general 
rule,  but  it  is  also  provided,  by  ordinance 
No.  A4563  of  the  dty  of  Spokane,  that  the 
<MBt  "shall  be  assessed  upon  all  of  said  prop- 
erty BO  benefited  in  proportion  to  the  rela- 
tive benefits  received  by  said  lots." 

Without  reviewing  the  testimony  of  the 
witnesses  who  testified  as  to  the  unfairness 
of  the  assessment,  we  are  of  opinion  that  the 
assessments  laid  upon  the  property  of  appel- 
lants are  disproportionate  when  the  benefit 
to  other  property  within  the  district  is  taken 
into  consideration.  Seattle  v.  Gatton,  76 
Wash.  401,  136  Pa&  488.  Bat  It  is  Insisted 
that  we  have  held,  without  qualification  and 
steadfastly,  that  this  court  will  not  disturb 
an  osserament,  unless  it  appears  that  It  was 
made  in  flraod  of  the  right  ot  a  pnvarty 
owner,  or  that  it  was  arbitrary,  or  captious, 
or  that  the  assesraneot  was  made  upon  a 
fundamentally  wrong  baala,  and  that  there  la 
no  evidence  in  this  case  that  this  was  so. 

It  occurs  to  VB  that  the  record  Is  preg- 
nant with  the  Indicia  of  an  arbitrary  par- 
pose  to  lay  a  heavy  hand  npon  appellants 
and  to  compel  them,  by  a  process  of  litiga- 
tion and  bookkeeping,  to  practically  donate 
tbe  property  taken  from  them  for  street  pur^ 
poses. 

[3}  No  better  evidence  could  be  offered 
than  the  fact  that  the  eminent  domain  com- 
missioners disregarded  the  relative  situation 
and  benefit  to  other  property.  While  it  may 
be  admitted  that  the  lots  in  block  3,  for  In- 
stance, are  not  benefited  In  the  same  degree 
as  are  tbe  lots  in  block  10,  yet  there  Is  noth- 
ing in  the  record,  In  fact,  all  of  the  oral  tes- 
timony Is  either  a  qualified  admission  or  is 
to  the  effect  that  an  assessment  of  tbe  lots 
In  block  3  of  approximately  10  or  12  per  cent 
of  the  amount  of  assessment  upon  tbe  lots 
In  block  10  Is  unreasonable.  While  the  temp- 
tation to  put  the  burden  of  payment  upon 
the  property  owner  In  such  cases  may  be 
strong,  yet  the  law  Is  such  that  the  board 
should  dlsr^ard  entirely  the  source  from 
whence  the  property  comes,  and  treat  the 
claimant  in  a  condemnation  suit,  when  his 
day  for  assessment  comes,  as  It  would  one 
whose  property  had  not  been  taken,  and  as- 
sess benefits.  If  any,  accordingly. 

14]  In  making  up  the  new  assessment  roll, 
tha  dty  Included  tbe  following  Items  of  cost: 


Interest  

Supreme  Court  costa. . 

Printing  notices  

Posting  notices  

Publisbing  notices  

Mftiling  notices  

Names  of  ownen  

Collectinr  roll  

Kngineer's  expenses.. . . 
Commiaaionere'  per  diem 


First 

Sheridan 

AT«nu«. 

Street. 

fl.l46  IB 

1  «77  45 

68  25 

69  25 

6  00 

6  (H) 

1  50 

1  50 

O  W 

D  OU 

14  60 

8  80 

3  40 

.70 

17  T5 

6  15 

34  05 

60  GO 

125  00 

110  00 

$1,424  60 

$  930  85 

Upon  the  bearing  below  the  court  denied 
the  item  "Supreme  Court  costs,"  and  taxed 
all  of  the  other  Items  against  the  appellants. 
The  money  to  pay  the  condemnation  judg- 
ment was  taken  out  of  tbe  general  fund,  un- 
der the  statute  which  permits  this  to  be  done, 
j  Section  7817,  Rem.  &  Bal.  Code.  When  paid, 
I  It  was  the  property  of  the  claimants  In  the 
i  condemnation  suit   Tbey  had  a  right  to  re- 
ceive their  award,  and  It  then  became  the 
duty  of  the  city  to  assess  this  amount  against 
I  the  benefited  property.    If  it  has  not  done 
I  so  because  of  its  own  neglect  to  observe  a 
I  proper  procedure,  it  would  seem  that  It  would 
i  be  manifestly  unfair  to  charge  tiie  i^r<v>erty 
I  owner  with  Interest   It  would  be  In  effect 
treating  the  condemnation  award  as  a  loan, 
with  Interest  until  the  dty  could  levy  an 
assessment  which  would  take  hack  or  effect 
a  compulsory  payment  of  Its  involuntary 
loan.   It  is  true  tiiat  we  have  said  that  In- 
terest accrued  and  costs  Incurred  may  be 
included  upon  a  reassessment  Tander  Greek 
V.  Spokane,  78  Wash.  94,  138  Pac.  560.  Sudh 
holding  would  be  proper  in  all  cases  where 
It  is  made  to  appear  that  tbe  award  had  not 
I  been  paid  or  bonds  or  warrants  bad  been 
:  issued  In  payment  for  the  work  done,  and 
j  Interest  was  running  against  the  city.  A  con- 
!  demnation  proceeding  and  an  assessment  for 
benefits  accruing  from  the  opening  of  a  street 
are  distinct,  and  will  ordinarily  be  treated  as 
having  no  relation  to  each  other.    In  re 
Third,  Fourth,  and  Fifth  Avenues,  49  Wash. 
109,  94  Pac.  1075,  95  Pac.  862. 

We  have  not  here  a  situation  where  tbe 
city  had  incurred  an  obligation,  either  on  its 
own  behalf  or  on  behalf  of  an  assessment 
district,  upon  which  Interest  had  accrued  or 
was  running,  and  for  that  reason  the  cases 
cited  are  not  In  point 

[5]  In  Re  South  Shllshole  Place,  61  Wash., 
246,  112  Pac.  228,  tbe  court  construed  the* 
statute  (section  7787,  Rem.  &  Bal.  Code),  say- 
ing the  use  of  the  words  '*  *all  costs  and  ex- 
penses of  the  proceedings'  clearly  Indicate  an 
Intention  to  make  the  property  benefited  car- 
ry the  entire  burden  of  the  Improvement" 
The  same  holding  was  made  in  Re  Westiake 
Avenue,  40  Wash.  144,  82  Pac.  279,  and  In 
Re  Jackson  St.,  62  Wash.  432,  113  Pac  1112. 
This  reasoning,  carried  to  its  logical  se- 
quence, compels  ttie  holding  that  the  costs  of 
a  reassessment  are  "coats  and  expenses  of 
the  proceedings."  If  it  were  not  for  our 
statute,  this  holding  would  probably  be 
against  the  weight  of  authority,  but  it  la 
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oompeDed  tbe  neeemty'  of  cases  of  fhls 
UDd  and  the  oonstrnctlon  put  upon  the  stat- 
Dte  biT  tills  coart  when  proridlng  for  the 
costs  and  expenses  of  the  original  condem- 
ns don  proceeding.  It  must  be  borne  In  mind 
tbat  the  statute  iwoTldes  for  reassessments, 
and,  when  an  of  its  Tarlous  secttons  are 
eonsidered,  ve  cannot  escape  the  conclusion 
tbat  the  costs  at  a  reassessment  must  be 
Itid  against  tbe  property  benefited. 

Taklns  the  oise  by  its  tour  comers,  and 
bBTlDX  considered  the  evidence  of  the  wlt- 
senea,  we  have  come  to  the  conclusion  that 
^un  Is  enough  in  this  record,  ttie  case  hav- 
Inc  been  here  tvice^  to  warrant  us  In  or- 
dering an  arWtrary  reduction  In  the  amounts 
amased  against  appAUants*  i^<qpert]r.  and  we 
have  decided  to  direct  that,  after  deducting 
interest  and  Supreme  Oourt  costs.  Qiere  be 
deducted  from  the  amount  assessed  a  sum 
equal  to  40  per  cent  of  the  remainder,  and 
tbat  Oie  roll  be  then  confirmed. 

It  Is  so  ordered. 

CROW,  a      and  CtOSB,  X,  ooocnr. 


OEBHAN-AMBRIGAN  BANK  OF  SBAT- 
TXJD  T.  MOBM ILBL   (No.  U760.) 

(Supreme  Oourt  of  Waahington.    Not.  27, 
1914.) 

BAiuttKT  (i  9*)— Cam  aktd  Ubk  or  Pbope&- 
TT— EIzpXHsaB  or  Obdinabt  Ain>  Bxtbaob- 
DUtART  Rbfaibs. 
The  owner  of  %  grading  outfit  leased  it  to 
defendant  hy  a  contract  silent  as  to  which  par- 
tj  should  pay  the  cost  of  putting  the  outfit  in 
eood  condition,  the  ordinary  repairs  incident  to 
iU  OBe,  or  the  extraordinaiy  repairs  inuriag  to 
tbe  benefit  of  the  bailor.  Held,  that  at  common 
law  the  bailor  waa  liable  for  extraordinary  re- 
pairs innring  to  hia  benefit  and  not  caused  by 
any  fanlt  of  the  bailee,  tbat  the  bailee  shoald 
bear  the  ordinary  expenses  incidental  to  its  use, 
that  whether  the  bailor  or  bailee  was  liable  for 
the  ordinary  expenses  incident  to  keeping  it  in 
repair  depended  on  the  corapenaation,  the  char- 
acter of  the  property  and  costom,  and  that, 
where  it  was  customary  for  tbe  bailor  to  put  tbe 
outfit  in  good  condition  at  the  -time  of  the  bail- 
ment, he  was  liable  for  such  expense. 

[EM.  Note.— For  other  cases,  see  Bailment, 
Dec.  IMg.  I  9.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  ffi,  Humphries, 
Judge. 

Action  by  the  German-American  Bank  of 
Seattle  against  S.  Normile,  with  counterclaim 
by  defendant  Judgment  for  defendant  on 
tbe  counterclaim,  and  plaintiff  appeals.  Re- 
versed and  remanded. 

Edwin  H.  FUck,  G.  B.  Hnghes,  and  7>.  R. 
Hoppe,  all  of  Seattle,  tor  appellant  0111, 
Hoyt  ft         of  Seattle  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  iceover  i^on  a  contract  of  bailment  for 
bire.  In  tbe  case  bere  presented  there  are 
bat  two  partLes,  tbe  German-American  Bank, 


a  corporatlcHD,  the  idalntlff  and  appellant, 
and  S.  Normile,  defendant  and  respondent 
Originally  there  were  other  parties  defend- 
ant, bnt,  as  these  are  not  before  the  courts  no 
reference  will  be  made  to  them. 

By  the  complaint  a  balance  was  claimed 
to  be  due  upon  the  bailment  contract  The 
defendant  tuterpoeed  a  counterclaim.  The 
cause  was  tiled  to  tbe  court  witbout  a  jury. 
Judgment  was  rendered  upon  tbe  counter- 
claim in  favor  of  tbe  defendant  In  the  sum 
of  ¥117.82.  The  plalntlfl  appeals. 

The  facts  are  substantially  as  follows : 
On  July  27,  1912.  one  J.  B.  Keating,  being 
tben  the  owner  of  a  certain  grading  outfit 
consisting  of  a  steam  shovel  and  a  number 
of  dump  cars,  a  quantity  of  railroad  tracltage 
in  place,  and  two  engines,  leased  tbe  same  to 
S.  Normile.  The  contract  of  leasing  or 
bailment  was  oral,  and  provided  that  the 
bailee  should  pay  as  compensation  therefor 
the  sum  of  $50  per  day.  The  value  of  the 
outfit  was  approximately  $16,000.  There 
was  no  mention  in  this  contract  as  to  which 
party  (a)  should  pay  the  cost  of  putting  the 
outfit  in  good  condition,  (b)  should  be  re- 
sponsible for  the  ordinary  repairs  inddent 
to  tbe  use  to  which  the  outfit  was  to  be 
put  or  (c)  should  be  chargeable  with  the  ex- 
traordinary repairs  which  went  to  Increase 
the  value  of  the  subject-matter  of  the  bail- 
ment and  inured  to  the  t>eneflt  of  the  bailor. 
Tbe  outfit  was  used  by  the  bailee  for  a  peri- 
od of  121  days.  Payments  for  the  use  of  the 
outfit  were  made  from  time  to  time.  The 
plalntUf  claims  that  there  was  a  balance 
due  in  the  sum  of  $1,851.71.  The  defendant 
claims  that  upon  his  counterclaim  he  is  en- 
titled to  a  credit  of  this  sum  on  account  of 
moneys  expended  for  repairs,  and  in  addition 
to  this  the  sum  of  $117.S2  as  an  overpayment 
The  rights  of  Keating  under  the  contract 
had  been  assigned  to  the  appellant  The  trial 
court  fonnd  that  the  grading  outfit  ms  not 
In  good  condition  at  the  time  tbe  contract 
was  madfc  The  plaintiff  claims  that,  in  the 
absence  of  an  express  term  In  the  contract 
by  custom  the  Inilee  Is  Chargeable  with  all 
of  the  repairs.  The  defendant  claims  titat  by 
custom  the  bailor  mnst  mert  the  expendi- 
tures tar  repairs. 

Tbe  Question  In  tihis  case  Is  whether  the 
bailor  or  the  bailee,  In  the  absence  of  an  ex- 
press contract,  must  meet  the  expenses  Inci- 
dent to  pntttng  the  subject-matter  of  tbe 
bailment  in  good  repair,  and  keeping  up  the 
repairs  incidental  to  Its  use.  This  general 
questicm  may  be  divide  Into  three  subor- 
dinate questions,  as  follows:  First  upcm 
whldi  party  should  fall  the  duty  of  meeting 
the  cost  of  putting  the  ttdng  bailed  lu  a  rea- 
sonably good  condition;  second*  should  ttu 
bailor  or  the  baUee  be  chargeable  with  tbe 
ordinary  expenses  incident  to  the  use;  and, 
third,  which  party  should  be  liable  for  ex- 
traordinary repairs  which  are  caused  without 
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tbs  neglect  or  fault  ot  tlie  bailee  and  which 
inure  to  the  benefit  of  the  bailor? 

Upon  the  general  or  sabordlnate  questlonB 
ttiere  ate  few,  If  any,  adjudicated  cases 
which  are  directly 'In  point  A  number  of 
text-writers,  however,  hare  stated  a  rale. 
The  writers  of  texts  usnaUy  preface  their 
statement  oa  to  the  rule  with  the  declaration 
that  the  "common  law  upon  this  point  Is 
Still  unsettled,"  or  make  use  of  language 
of  like  import 

In  Edwards  on  Bailments,  |  SSS.  the  au- 
thor states  the  rule  tlins: 

"The  time  for  which  ehattds  are  hired,  and 
the  use  to  which  they  are  to  be  applied,  will 
fcenerally  indicate  the  understanding  of  the  par- 
ties in  respect  to  expenses  and  ordinary  repairs. 
On  this  point  the  provfrions  of  the  Civil  €!ode 
are  quite  specific  and  mlnate,  while  under  the 
common  law  the  liabilities  of  a  bailee  In  this 
particular  do  not  appear  to  be  very  accurately 
defined.  When  horses  or  other  domestic  animaU 
are  hired,  for  a  jonm^,  or  for  a  length  of  time, 
the  natural  Inference  u  that  the  hirer  assomes 
the  ordinary  expenses  of  feeding  and  keeping 
them  In  good  condition.  A  like  inference  can 
hardly  be  made  under  a  hiring  of  inanimate 
chattels,  so  as  to  charge  tba  hirer  with  the  ex- 
penses of  keeping  them  in  repair.  And  It  Is 
quite  well  settled  that  the  hirer  of  horses,  cat- 
tle, or  carriages  is  not  liable  for  unusual  and 
extraordinary  expenses,  that  become  necessary 
for  the  use  or  the  preservation  of  the  property ; 
aa  where  a  hoiae  falls  lame  or  sick  on  a  jour- 
ney, or  wbere  a  carriage  is  broken  down,  or 
where  a  barge  is  sunken  or  crushed  by  the  ice, 
without  any  fault  on  the  part  of  the  hirer." 

In  8  Am.  ft  Eng.  Bnd.  Law,  p.  761,  it  Is 
said: 

"For  what  expenses  incurred  by  a  bailee, 
about  tile  thing  bailed,  the  bailor  u  bound  to 
reimburse  Um,  depends  upon  the  character  of 
the  bailment  and  the  nature  of  the  expense. 
*  *  *  A  bailee  for  hire,  where  the  use  of  the 
thing  bailed  is  the  essence  of  the  contract,  Im- 
pliedly undertakes  to  keep  the  thing  in  repair, 
Bi^  most  bear  socb  e^wnses  as  are  Incloeni 
thereto,  unless  the  necessity  for  them  arises 
from  some  defect  in  the  thing  against  which  the 
bailor  has  expressly  or  impliedly  warranted  it 
Extraordinary  expenses  are  diarges  npon  the 
bailor,  and  the  bailee,  it  seems,  may  compel  re- 
imbursement for  them." 

In  Hale  on  Bailments  ft  Oarrlers,  p.  200, 

the  rule  Is  stated  thus: 

"The  commoD-law  doctrine  npon  this  point  is 
still  unsettled.  The  express  or  presumed  inten- 
tion must  govern ;  and,  as  bearing  upon  this 
point,  the  bailment  purpose,  and  the  rate  and 
nature  of  the  recompense,  most  b«  considered. 
It  woold  seem  a  fair  presumption  that  the  par- 
ties intended  the  bailor  to  bear  any  unforeseen 
and  extraordinary  expense,  which  permanently 
enhances  the  value  of  the  property,  or  wholly 
preserves  it  from  loss,  provided  the  expense  was 
not  necessitated  by  the  bailee's  fisult  It  seems 
equally  reasonable  that  the  bailee  should  bear 
the  oralnary  and  inddental  expenses  of  caring 
for  the  property.  •  •  ••■ 

To  substantially  the  same  effert  are  also 
7  Am.  &  Eng.  EncL  Law  (2d  Ed.)  p.  807; 
Central  Trust  Co.  v.  Wabash,  etc.  By.  Oo. 
(C.  0.)  60  Fed.  857;  Leach  v.  French,  08  Me. 
889,  81  Am.  Rep.  290;  Sims  ft  Smith  v. 
Chance.  7  Tex.  661;  3  R.  O.  L.  |  60,  p.  137. 

The  auth(»ritles,  so  far  as  they  speak  upon 
this  quesUon,  are  In  substantial  acctwd  In 


sunport  of  the  rnltt  that  at  oommon  law»  in 
the  absence  of  ui  ezmess  contract,  bail- 
or Is  re^onslble  for  extraordinary  repairs 
which  Inure  to  his  benefit  and  which  were 
not  caused  tlirongh  the  neglect  or  fault  of 
the  bailee;  and  that  the  bailee  should  bear 
the  expenses  ordinary  and  Indd^tal  to  the 
use  of  the  thing  bailed.  This  rule  seems 
to  be  fbnnded  in  sense  ftnd  reason.  In  the 
absence  of  an  expreee  term  in  the  contract 
covering  the  question,  whether  the  bailor 
or  the  bailee  Is  bound  to  pay  the  ordinary 
openses  Incident  to  keeping  the  article  hir- 
ed in  a  state  of  repair  depmds  to  a  ctmslder^ 
able  extent  upon  the  rate  and  nature  of  the 
recompense,  custom,  usage,  and  the  charac- 
ter ot  the  article.  Cyc.  vol.  6,  p.  176; 
Schouler  on  Bailments  &  Carriers  @d  Ed.) 
i  162. 

In  the  present  case  the  trial  court  found 
that  the  grading  outfit  was  not  in  good  repair 
at  the  time  of  the  leasing.  It  is  contended 
that  this  finding  Is  without  substantial  sup- 
port In  the  evidence.  Without  discussing 
the  evidence  in  detail,  after  reading  the  rec- 
ord, we  are  of  the  opinion  that  the  trial 
court's  finding  upon  this  question  should  not 
be  disturbed. 

The  trial  court  made  no  finding,  as  al- 
ready indicated,  upon  the  subject  of  custom. 
The  evidence  sustains  the  contention  of  the 
respondent  that  it  was  customary  for  the 
bailor  to  put  the  grading  outfit  in  good  con- 
dition at  the  time  of  the  leasing.  This  the 
appellant  does  not  dlsputdl  From  this  cus- 
tom, in  the  absence  of  an  express  contract, 
it  follows  that  the  bailor  was  chargeable 
with  that  portion  of  the  expense  which  was 
necessary  to  put  the  outfit  in  good  condi- 
tion. The  plaintiff  claims  that  it  has  proved 
that  by  custom  the  bailee  is  chargeable  with 
the  repairs,  it  Is  true  that  there  is  evi- 
dence In  the  record  to  the  effect  that  the 
bailee  must  meet  the  expenses  for  repairs. 
Unch  of  this  evidence  is  general  "that  the 
lessee  keeps  up  the  repairs."  There  Is  some 
evidence  that  the  bailee  must  pay  only  for 
the  ordinary  repairs.  We  think  this  evi- 
dence not  sufficient  to  impose  upon  the  bailee 
liability  for  extraordinary  repairs  which 
are  occasioned  without  his  fault  or  neglect 
and  which  inure  to  the  benefit  of  the  bailor 
and  make  the  thing  balled  more  valuable  to 
him  when  It  is  returned.  The  rate  of  the 
recompense  provided  by  the  contract  when 
taken  Into  consideration  with  the  subject- 
matter  of  the  bailment  is  not  sofllclent  to 
show  an  Implied  Intention  of  the  parties  that 
the  bailor  sbonld  bear  the  expense  Incident 
to  tbs  uae  of  the  thing  balled.  Under  the 
rale  stated,  the  bailee  Is  Chargeable  with 
the  upense  for  ordinary  repairs. 

Fran  the  evidence  in  the  record  wa  are 
unable  to  determine  what  portion  of  tin  $1^ 
881.71  claimed  to  be  paid  for  repairs  was  ex- 
pended, <a)  In  putting  the  outfit  In  good  con- 
dition, (b)  in  paying  for  extraordinary  i«>. 
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pain,  and  (c)  for  tbe  onHnaiy  repairs.  For 
the  pnipoGe  of  determining  what  portion  of 
the  total  sum  expended  for  repairs  sbonld 
fall  Qpon  the  bailor  and  what  portion  upon 
the  bailee,  it  vUl  be  neceeBary  tba.t  taxthet 
evidence  bft  taken. 

The  Judgment  will  be  reversed  and  the 
ctoae  remanded  for  farthw  proceedings  In 
accordance         the  Tlewa  above  expressed. 

CBOW,  a  J.,  and  BLUa,  008ID,  and 
CUADWIGK,  JJ.,  concur. 


STATE  ez  reL  HOWELL  at  al  t.  SUPBBIOB 
COURT  OF  KINO  GOUMTX  et  aL 
(No.  12463.) 

(Supreme  Court  of  Waeblngton.   Nov.  26, 
1914.) 

1.  YEHUB  (8  62*)— CHANOXfr— LOOAI.  ACTIOIfB. 

Rem.  &  EaL  Code,  S  200,  authorizing  a 
chaiige  of  the  place  of  trial  where  the  county 
demoted  in  the  complaint  is  not  tbe  proper 
waaty,  where  an  impartial  trial  caoDot  be  bad 
therein,  or  where  the  conveDiCQce  of  witnesses 
or  ends  of  justice  will  be  forwarded  by  the 
chaiige,  apphes  alike  to  local  and  transitory 
actions,  in  view  of  section  21&,  declaring  that 
the  court  to  which  an  action  is  transferred  shaU 
hare  like  jurisdiction  as  if  It  had  originated 
there. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  U  76,  77  ;  Dec  Big.  |  62.»] 

2.  TBNITE    (|  80*) — ChANQK— JUBISDICTION. 

Voder  the  direct  provisions  of  Rem.  &  Bal. 
Cbde,  I  215,  tbe  court  to  which  an  action  is 
trannerred  in  accordance  with  the  proTisions  of 
the  statute  warrantiDS  cbaneee  of  venue  has 
jurisdiction,  if  the  court  wherein  the  action 
originated  had  juriBdlction. 

[Ed.  Note.— For  other  easea,  see  Tenueb  Cent 
r%.  H  141,  142  ;  Dec  BigTi  80.  •] 

Department  2.  Original  application  by  the 
State,  on  the  relation  of  Nancy  0.  Howell 
and  another,  for  a  writ  of  mandamus  against 
the  Snperior  Court  of  the  County  of  King 
and  Hon.  King  Dykeman,  one  of  tbe  Indges 
ttiacof.   Writ  denied. 

Qaj  ft  Keneran,  of  Seattle,  tm  relators. 
Will  H.  Touts,  of  Dayton,  and  Reere^  Grd- 
laid  ft  Beeves,  of  VenatcJiee,  for  respondent 

MOUNT,  J.  This  Is  an  application  for  a 
writ  of  mandamus  to  require  the  respondent, 
Judge  of  the  superior  court  for  King  county, 
to  proceed  to  make  up  tbe  issues  and  try  the 
case  of  Howell  et  aL  v.  Blewett  Mine  Leas- 
ing Co.  It  appears  from  the  application  that 
in  October,  1912,  tbe  relators  began  an  ac- 
tion in  the  superior  court  for  King  county 
against  the  Blewett  Mine  Leasing  Company, 
alleging  that  the  plaintiffs  had  been  defraud- 
ed in  the  purchase  of  certain  stock  of  that 
company.  On  the  flUug  of  the  complaint  In 
that  case  a  temporary  receiver  was  appoint- 
ed. Thereafter,  in  November,  1912,  the 
def»idant  made  a  general  appearance  by 
serving  and  filing  a  demurrer  to  the  com- 
plaint Nothing  was  done  in  the  case  there- 


after until  the  Ttb  day  of  October,  1914, 
when  the  defendant  filed  a  motion  for  a 
change  ot  venue  and  to  discharge  the  re- 
ceiver. This  motion  for  change  of  venue  was 
based  upon  four  grounds,  stated  as  follows: 
"  (1)  For  the  reason  that  the  county  desTgnat- 
ed  in  the  complaint  is  not  tbe  proper  county; 
(2)  for  the  reason  that  tbe  convenience  of  wit- 
nesses and  tbe  ends  of  justice  will  be  forwarded 
by  the  change;  (3)  for  tbe  reason  that  this 
court  has  no  jurisdiction  over  the  subject-mat- 
ter of  the  action ;  and  (4)  for  the  reason  that 
this  court  has  no  Jurisdiction  over  the  parson 
of  tbe  defendant" 

^fidavits  in  sni^rt  of  the  motion  were 
served  and  filed.  Counter  afBdavits  were 
also  filed.  Upon  the  hearing  the  trial  court 
sustained  tbe  motion,  and  made  an  order 
^■wging  tbe  venue  to  Cbelan  oennty,  in  this 
states  but  denied  the  motlfm  to  discharge  the 
receiver.  Tbe  relators  tbereupon  applied 
for  this  writ 

It  la  frankly  conceded  1^  oounsisl  for  tbe 
relators  that^  If  tbe  superior  court  (HC  Chelan 
county  has  Jurisdlctim  of  the  case,  then  the 
writ  should  be  denied.  We  are  satined 
that  the  superior  court  of  CSielan  county  has 
jurisdiction  of  the  case.  We  may  concede 
for  the  purposes  of  this  caae  that  tbe  action 
brought  by  tbe  relators  in  the  Boparlor  court 
for  King  county  in  lftl2  wafl  a  local  action, 
as  distinguished  from  a  tranidtory  one,  and 
we  may  concede  that  tbe  action  could  not 
have  been  ori^^nally  toought  in  Chelan 
county.  We  may  also  concede  that  the  su- 
perior court  for  King  county  was  tbe  prop- 
er county  In  which  the  action  should  have 
been  brought  under  the  statute,  though  these 
two  last-named  questions  are  disputed  by 
the  respondents.  The  motion  for  change  of 
venue  Interposed  by  the  defendant  in  that 
case  was  based,  as  we  have  already  seen, 
upon  tbe  ground,  among  others,  that  the  con- 
venience of  witnesses  and  the  enda  of  Jus- 
tice demanded  a  change  of  venue. 

[1]  The  statute,  at  section  209  of  Bern,  ft 
Bal.  Code,  provides; 

"Tbe  court  may,  on  motion,  in  tiie  following 
cases,  change  tbe  place  of  trial,  when  It  appears 
by  affidavit  or  other  satisfactory  proof, 

"1.  That  the  county  designated  in  the  eoni- 
plaint  Is  not  the  proper  county;  or 

"2.  That  there  Is  reason  to  believe  that  an 
impartial  trial  cannot  be  had  therein;  or 

"3.  That  the  convenience  of  witnesses  or  thjs 
ends  of  justice  would  be  forwarded  by  th« 
change:  or 

"4.  That  bom  any  caun  the  Judge  Is  dlsguaU- 
fied.  •  • 

It  is  apparent  that  this  statute  applies 
both  to  local  actions  and  to  transitory  ac- 
tions, for  In  the  next  section  it  is  provided 
that.  If  the  action  is  one  where  the  county 
designated  in  the  complaint  Is  not  the  proper 
county,  the  change  shall  be  made  to  the 
county  where  the  action  ought  to  have  been 
commenced.  And  in  other  cases  named  in 
section  209  tbe  cause  must  be  transferred  to 
the  most  conv^ent  county  where  the  causes 
alleged  In  the  affidavit  or  motion  do  not  ex- 
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iBt  And  section  216,  Bon.  ft  Bal.  Code, 
provides  that: 

•The  court  to  which  an  action  or  proceeding 
Lb  transferred  has  and  exercises  over  the  Bame 
the  like  jurisdiction  as  if  it  had  been  originally 
commenced  therein." 

It  Is  plain,  from  these  provialons  of  the 
statute,  that  where  these  causes  exlBt  In  ei- 
ther a  local  or  transitory  action  the  change 
may  be  made;  and  the  statute  expressly 
provides  that  the  cause  shall  be  tried  In  the 
county  to  which  the  change  is  made.  That 
court  necessarily  must  have  jurisdiction  of 
the  case. 

ITp(Hi  the  oral  argument  In  this  case,  coun- 
sel for  the  relators  Inristed  that  no  change  of 
Tenne  could  be  made  In  a  case  where  the 
action  is  local.  But,  as  we  have  seen  above, 
the  statute  does  not  so  specify.  It  Is  a  gen- 
eral statute  and  applies  to  all  cases.  The 
whole  context  of  the  chapter  indicates  that, 
when  these  particular  causes  exist  In  any 
case^  the  court  having  jurisdlctltn  may 
change  tbe  place  ot  rauie  to  some  c^er 
conn^. 

[2]  The  relators  Insist  that  the  superior 
court  for  King  county  had  jurisdiction.  If 
It  had  Jurisdiction,  necessarily  that  Juris- 
diction  followed  to  the  court  to  which  the 
change  was  made.  In  the  case  of  State  ex 
reL  Wyman  v.  Superior  Court,  40  Wash.  443, 
82  Pac.  876,  2  L.  B.  A.  (N.  S.)  568.  Ill  Am. 
St  tiep.  916,  6  Ann.  Gas.  775,  this  court  said: 

"StatntM  conferring  the  right  to  a  clumge  of 
venue  are  enacted  with  a  view  of  affording  liti- 
gaots  a  fair  and  impartial  trial.  They  are  in 
furtiierance  of  justice,  and  should  be  liberaUy 
ewatrutd  so  as  not  to  defeat  flw  right." 

In  the  case  of  State  ex  rel.  Mill  Ga  r. 
Superior  Court,  9  Wash.  678,  88  Pac.  IBS, 
this  court  said: 

"That  the  convenience  of  witnesses  and  the 
ends  of  jnstice  would  be  forwarded  by  the 
change  was  an  appeal  to  the  discretion  of  the 
court." 

In  the  case  of  McLeod  v.  Ellis,  ^  Wash.  117, 
26  Pac.  76,  this  court,  In  Its  early  history,  in 
discussing  section  204  and  the  following 
sections  of  Bem.  ft  BaL  Code,  said: 

"Section  47  (which  ii  section  204  of  Rem.  ft 
BaL  Code)  pointedly  flays  that  actions  for  inju- 
ries to  real  property  shall  be  commenced  in  the 
'county  or  district'  in  which  tbe  subject  of  the 
action,  or  some  part  thereof,  is  situated.  If 
commenced  there,  they  must  be  tried  there,  un- 
less removed  for  reasons  suffldeut  under  section 
61." 

Section  61  mentioned  In  that  opinion  is 
aectloa  209  of  Bem.  &  Bal.  Code.  This  state- 
ment in  that  case  may  have  been  dictum  so 
far  as  the  decision  of  that  case  was  con- 
cerned. But  it  shows  what  the  Judge  who 
wrote  that  opinion  thought  these  sections  of 
the  statute  meant  We  are  sattsfled  that  the 
statement  was  in  accordance  with  the  mean- 
ing of  the  statute  as  it  existed  then  and  as  it 
exists  now. 

No  case  Is  called  to  our  attention  which 
holds  that  the  court  to  which  a  change  of 
venue  has  been  made  does  not  require  the 


Jurisdiction  wlilcb  the  court  had  that  wdered 
the  dumge.  If  there  is  any  snch  case,  the 
provltions  of  our  statute  most  govern.  The 
statute  expressly  provides  that  the  court  to 
which  the  change  Is  made  does  have  lilce  ju- 
risdiction as  if  the  case  had  been  originally 
commenced  therein.  Section  215,  supra.  We 
are  satisfied,  therefore,  that  the  superior 
court  of  Chelan  count?  has  JnrisdlcCion  of 
the  case. 

The  writ  must  thertf  ore  be  denied. 

CROW,  a  J.,  and  UAIN  and  mUUS,  JJ., 
concur. 


STATE  ex  rel.  ILLINOIS  SURETY  CO.  «t  al. 
T.  SUPEBIOB  COUBT  OF  JEFFER- 
SON COUNTY.    (No.  12068.) 

(Supreme  Court  of  Washington.    Nov.  27, 
1914.) 

1.  CoffTB  (1 142*)— NoNBESinurr'B  Cost  Bonn 

—  DiSCHABOa  OF  SUBETIBS  —  BlVEBSAL  09 

Ebboneous  Judguent. 

Rem.  ft  Bal.  Code,  |  495,  provides  that 
sureties  on  a  nonresident  plaintlErs  costs  bond 
shall  pay  tbe  costs  awarded  against  the  plain- 
tiff by  judgment  or  in  the  progress  of  the  ac- 
tion not  exceeding  S200,  section  476  makes 
trial  costs  a  matter  of  ri^ht  in  favor  of  tbe  pre- 
vailing party,  and  section  479  provides  tliat 
when  not  allowed  to  tbe  plaintiff,  the  defend- 
ant shall  have  judgment  therefor.  Beld,  that 
the  entry  of  an  erroneous  judgment  for  plaintiff 
did  not  discharge  the  sureties,  where  it  was  re- 
versed on  appeal,  with  direction  to  dismiss  the 
action,  and  that  the  trial  court  was  anthorized 
to  enter  judgment  against  the  plaintiff  and  his 
BuretieB  for  the  trial  costs. 

[Ed-  Note.— For  other  cases,  see  OMts,  Oeat 
Dig.  H  862-664;  Dec.  Dig.  (  142.*] 

2.  Costs  (|  143^— Nonbesident's  Cost  Bond 

— BXTWfT  OF  LlABIUTT— APPEAt  COSTa 

Under  Rem.  ft  BaL  Code,  |  ^6,  requiring 
a  nonresident  plaintiff's  costs  bond  conditions 
to  pay  the  costs  awarded  against  him  by  judg- 
ment or  in  the  progress  of  the  action  not  ex- 
ceeding S200,  without  any  reference  to  an  ap- 
peal, and  sections  1T21,  1722,  governing  ap- 
peals, making  the  appeal  ineffectual  unless  ap- 
pellant files  an  appeal  bond  in  the  sum  of  $200 
conditioned  to  pay  costs  awarded  on  the  ap- 
peal or  the  dismissal  thereof,  it  was  inteuded 
that  two  distinct  bonds  should  be  given,  one  in 
the  court  of  first  instance,  and  one  in  the  ap- 
pellate court ;  and  hence  the  costa  bond  covered 
only  the  costs  incurred  In  the  trial  court  and 
not  the  costs  on  appeal. 

[Bd.  Noter— For  other  eases,  see  Costs,  Cent 
Dig.  H  666-667 ;  Dec.  Dig.  |  143.*] 

Department  1.  Certiorari  by  the  State,  on 
the  relation  of  the  Illinois  Surety  Company 
and  another,  against  the  Superior  Court  of 
Jefferson  County,  to  review  proceedings  there- 
in. Cause  remanded,  with  direction  to  mod- 
ify the  Judgment 

Walter  B.  AUsa,  of  Seattle,  tor  plalntU&k 
Lyter  ft  Folsom,  of  Seattle;  fi>r  respondoit 

ELLIS,  J.  Certiorari  to  review  proceed- 
ings In  tbe  superior  court  of  Jefterson  coun- 
ty, resulting  in  a  Judgment  for  costs  against 
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the  rector  as  saiety  upon  a  nonresldenl^s 
costs  bond.  There  la  no  dlapnte  as  to  the 
beta.  One  Milan  Zizlcb,  a  nonresident, 
bnmgfat  salt  against  the  Holraan  Security 
Investment  Company,  a  resident  of  Jefferson 
eotmty,  to  foreclose  a  lien.  The  deCmdant 
Uiereln  demanded  Oie  usual  nonnsldrat's 
costs  bond.  Zizich  furnished  the  bond  with 
the  IlUnols  Surety  Company  as  surety.  The 
plalDtiff  Zizich  recovered  Judgment  in  the 
court  below.  On  appeal  by  the  defendant  lu 
that  action  this  court  reversed  the  judgment 
and  ordered  Judgment  for  the  defendant. 
Tlie  defendant's  trial  coats  were  taxed  by  the 
trial  court  at  f  127,  and  Its  appeal  costs  were 
taxed  In  this  court  at  $205.40,  making  a  total 
of  f332.40.  Upon  the  retu^  of  the  remittitur 
Itie  trial  court  entered  judgment  for  all  of 
the  defendant's  costs  against  the  plaintiff 
Zizich  and  for  f 200  thereof  against  the  surety 
company,  relator  herein.  The  relator  con- 
tends: (1)  That  It  was  rdeased  from  all  Ua- 
UUty  on  the  nonresident  costs  bond  by  the 
entry  of  the  original  judgment  for  the  plain- 
tlir,  Its  principal,  In  the  trial  court,  notwith- 
standing the  reversal  of  that  Judgment  as 
erroneous  by  this  court  with  direction  to  dis- 
miss the  action;  (2)  that  In  any  event  the 
Eorety  on  the  nonresident  costs  bond  is  bound 
only  for  the  costs  Incurred  in  the  trial  court, 
and  not  for  the  costs  of  the  appeal. 

[1]  The  first  position  cannot  be  sustained 
on  any  sound  theory.  As  we  read  the  statute 
(Rem.  &  BaL  Code,  |  495),  it  concludes  the 
qcestloa.  It  provides  that  the  bond  shall  be 
conditioned  that  the  sureties,  "will  pay  such 
costs  and  charges  as  may  be  awarded  against 
the  plaintiff  by  judgment,  or  in  the  progress 
at  the  action,"  not  exceeding  |200.  There  is 
nothing  in  this  section  indicating  that  the 
bond  shall  be  discharged  by  an  erroneous 
Judgment  in  favor  of  the  plaintiff  subsequent- 
ly reversed,  any  more  than  that  it  sliaU  be- 
come absolute  by  an  erroneous  Judgment  lu 
ftvor  of  the  defendant  subsequently  reversed. 
A  reversed  judgment  Is  no  judgment.  It  Is 
superseded  by  the  Judgment  ordered  on  ap- 
peal or  rendered  pursuant  to  an  order  for  a 
uew  trial.  The  trial  costs  are  taxable  In  the 
trial  court  They  go  as  a  matter  of  right  In 
tavor  of  the  prevailing  party.  Rem.  &  Bal. 
Code,  §  476,  and  iu  all  cases  where  not  al- 
lowed to  the  plaintiff  "the  defendant  shall  be 
entitled  to  have  judgment  in  his  favor  for 
the  same."  Rem,  ft  BaL  Code,  i  479.  Clear- 
ly, In  the  absence  of  some  direction  by  this 
court  to  the  contrary  In  Its  judgment  of  re- 
versal, these  provisions  apply  to  the  entry  of 
judgment  for  trial  costs  by  the  trial  court  in 
the  Judgment  entered  on  the  return  of  the 
remittitur,  as  well  as  to  that  entered  in  the 
flret  instance.  The  last  judgment  then  be- 
comes the  only  judgment  in  the  action,  and 
carries  as  of  course  costs  In  favor  ot  the 


fln&ny  mrerailli^  party.  Binee  bis  principal 
tB  not  discharged  of  UaUUty  fw  costs  by  tbe 
emmeous  judgment  subsequently  reversed, 
there  is  no  reason  why  the  bondsman  should 
be,  In  the  absence  of  a  statute  so  declaring. 
We  bold  that  tbe  triftl  court  bad  ample  war- 
rant in  law  tor  the  entry  of  a  Judgment 
against  ttte  plalntifl  and  his  tmndsman  for 
the  costs  taxed  against  the  plaintiff  in  the 
trial  court  without  spedflc  direction  from 
this  court 

[2]  The  second  question  is  one  of  greater 
difficulty.  It  is  urged  with  mncb  apparent  rea- 
son that  the  costs  of  the  appeal  are  costs  and 
charges  awarded  against  the  plaintiff  "in  the 
progress  of  the  action,"  hence  fall  within  the 
terms  of  the  nonresident's  bond.  That  bond, 
however,  is  required  only  as  a  condition  pre- 
cedent to  the  prosecution  of  the  action  by  a 
nonresident  in  the  lower  court,  and  then  only 
on  demand.  The  statute  providing  for  it 
makes  no  reference  to  an  appeal.  The  stat- 
ute governing  appeals  makes  tbe  appeal  in- 
effectual for  any  purpose  unless  the  party 
appealing  file  an  appeal  bond  in  the  sum  of 
$200,  conditioned  "that  the  appellant  will 
pay  ail  costs  and  damages  that  may  be 
awarded  against  him  on  tbe  appeal,  or  on 
the  dismissal  thereof."  Rem.  ft  Bal.  Code, 
1721,  1722.  A  reading  of  tbe  two  statutes 
convinces  us  that  it  was  the  Intention  of  the 
Legislature  that  tbe  two  distinct  bonds  should 
be  given  In  aid  of  the  exercise  of  the  distinct 
Jurisdictions  of  tbe  two  courts,  the  one  of 
first  instance,  the  other  appellate.  The  costs 
of  the  trial  accrue  in  and  are  taxed  solely  in 
the  first  Instance  the  trial  court  The 
costs  of  the  appeal  accrue  in  and  are  taxed 
solely  by  the  appellate  court  Since  the  one 
bond  Is  required  as  Inddental  to  the  Initia- 
tion of  proceedings  in  one  court  the  other 
as  Incidental  to  effectual  proceedings  in  the 
other  court,  it  would  seem  that  each  bond 
should  be  held  to  be  addressed  to  the  costs 
accruing  in  that  court  in  which  alone  tbe 
respective  bond  is  required.  This  Is  a  con- 
struction so  natural,  so  simple,  and  so  free 
from  confusing  complications  as  to  induce 
the  belief  that  tbe  Legislature  never  intend- 
ed to  extend  tbe  security  ot  the  nonresidents 
costs  bond  to  cover  any  part  mt  tbe  costs  on 
appeaL 

There  are  authorities  from  other  jurisdic- 
tions which  hold  contrary  to  the  view  here 
expressed.  They  are,  however,  all  meagerly 
reasoned  and  rest  upon  statutes  unlike  our 
own. 

The  judgment  against  the  relator  should 
Include  only  the  costs  accruing  lu  the  trial 
court  The  cause  Is  remanded,  with  direction 
to  so  modify  tbe  judgment 

MAIN,  GOSH,  and  OHADWIGK,  JJ^  con- 
cnr. 
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STATB  T.  ALIiEN.    (No.  11002.) 
(Supreme  Conrt  of  Washington.    Nov.  1914.) 

En  Banc.  On  rehearing.  Former  (qjilnion 
(141  Fac.  292)  affirmed,  and  judgment  of  the 
court  below  reTersed. 

PER  CURIAM.  Upon  a  rehearing  en  banc, 
a  majority  of  the  court  adhere  to  the  opinion 
heretofore  filed  herein,  as  reported  in  141 
Pac.  282. 

For  the  reawma  there  stated,  the  judgment 
Is  reversed. 


NICHOLS  et  aL  T.  CAPBN  et  aL   (No.  1142a) 
(Supreme  Court  of  Washington.  November 
Term  1914.) 

.  On  rehearing.  Foimer  oidnlon  (79  Wash. 
120,  139  Faa  868)  adhered  to,  and  Jndgipent 
reversed. 

PER  OURIAU.  Upon  a  rehearing  en 
banc,  a  majoilty  of  the  court  adhere  to  the 
opinion  heretofore  filed  herein,  as  reported  in 
79  Wash.  120,  188  Pac.  868. 

For  the  reasons  tkvn  stated,  the  jodg- 
meat  is  reversed. 


STOCKGBOWERS'  BANE  OF  WHEAT- 
LAND v.  GRAY.    (No.  786.) 

(Supreme  Court  of  Wyoming.    Dec.  1,  1914.) 

1.  Exceptions,  Bux  ov  (S  69*)— Akenoubnt 
—Expiration  ov  Tkku— Eviobncb. 

After  the  expiration  of  the  term,  the  trial 
court  cannot  amend  the  bill  of  exceptions  from 
mere  memoir  of  witneBsea  or  the  recollection 
of  the  trial  Judge,  but  only  upon  minutes  or 
memoranda  in  the  possessiou  of  the  judge,  such 
Bs  would  authorize  the  entry  of  an  order  nunc 
pro  tunc  to  correct  auy  other  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  jS  lOft-111 ;  Dec.  Dig.  |  69.*1 

2.  Appeal  and  Erboe  (|  6e7*)— Bnx  of  Ex- 
ceptions—Ausndhbnt  AVTBB  TKBI['»-Sirr- 

FICIENCT  or  MSHbBANDA. 

Where  the  bill  of  exceptions  showed  no  ex- 
ceptions  to  the  giving  or  refusal  of  instructions, 
but  it  appeared  that  the  trial  Juike  noted  Cbe 
exceptions -«n  the  original  inBtructlona,  the  Su- 
preme Conrt  will  not  pass  finally  upon  the  suf- 
ficiency of  such  memoranda  to  authorize  an 
amendment,  but  will  allow  the  bill  to  be  with- 
drawn for  the  presentation  of  that  question  to 
the  trial  court,  and  if  inch  amendment  is  al- 
lowed it  can  then  be  reviewed  finally  by  the 
Supreme  Conrt. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2880-2833;  Dee.  Dig.  S 

e57.*] 

Error  to  District  Court,  Laramie  Coonty ; 
William  O.  Mentzer,  Judge. 

Action  between  the  Stockgrowers*  Bank  of 
Wheatland,  a  corporation,  and  Rachael  B. 
Gray.  From  the  Judgment  In  favor  of  Ra- 
cha^  E.  Gray,  the  Stockgrowers*  Bank 
brings  error.  Motion  of  plaintiff  in  error  to 
withdraw  bill  of  exceptions  for  amendment 
granted. 


Marlon  A  Kline,  of  Cheyenne,  for  plain- 
tiff In  error.  ClaA  &  OlaA,  of  Cheyenne, 
for  dtfendant  in  error. 

PER  CURIAM.  CJonnsel  for  plaintiff  In 
error  has  filed  a  motion  for  leave  to  with- 
draw the  bill  of  exceptions  that  the  same 
may  be  ordered  returned  to  the  district  conrt 
to  permit  an  application  to  be  there  made  to 
amend  the  bill  In  certain  particulars,  viz.,  so 
as  to  show  that  certain  Instructions  given 
by  the  court  to  the  Jury  were  duly  excepted 
to  by  the  plaintiff  In  error;  that  the  plain- 
tiff In  error  duly  excepted  to  the  refusal  of 
the  trial  court  to  give  certain  Instructions; 
and  that  the  order  overruling  the  motion  for 
new  trial  was  duly  excepted  ta  Upon  a 
hearing  of  the  motion  It  was  conceded  that 
there  had  been  no  laches  on  the  part  of  coon- 
sel  In  filing  the  same,  and  that  there  was 
sufficient  record  memoranda  to  justify  amend- 
ing the  bill  to  show  that  the  plaintiff  In  error 
excepted  to  the  overruling  of  Its  motion  for 
new  trial;  It  appearing  that  the  Journal  en- 
try recording  that  ruling  states  that  it  was 
excepted  to  at  the  time.  And  to  avoid  the 
necessl^  of  returning  the  bill  for  amendment 
in  that  particular  counsel  for  defendant  In 
error  consents  that  the  bill  may  stand  as  so 
amended  If  his  position  that  there  Is  not  suf- 
ficient record  evidence  or  memoranda  to  au- 
thorize the  amendment  of  the  bill  in  tiie  oth- 
er paittcnlars  proposed  shall  be  held  to  be 
well  taken. 

[1]  The  rule  controlling  the  amendment  or 
correction  of  a  bill  of  exceptions  after  the 
term  Is  stated,  In  Callahan  v.  Honck,  14  Wya 
201,  83  Pac.  372,  as  follows : 

"After  the  term  has  expired,  however,  If  the 
bill  has  been  signed  and  filed  daring  the  term, 
the  trial  court  loses  control  of  the  record,  and 
the  bill  of  exceptions  as  part  of  the  record  can- 
not then  be  amended  or  corrected  from  the 
memory  of  witnesses  or  the  mere  recollection 
of  the  trial  judge,  but  only  upon  minutes  or 
memoranda  in  the  possession  of  the  court  or 
Judge,  such  as  would  authorize  the  entry  of  a 
nunc  pro  tunc  order  amending  or  correcting  any 
other  part  of  the  record.  And  when,  in  pur- 
Buaace  of  time  given  for  that  purpose  nnder  the 
statute,  a  bill  of  exceptions  is  presented  after 
the  term,  and  it  is  then  signed  and  filed,  it  be- 
comes a  record  subject  to  amendment  and  cor- 
rection in  the  same  mauier  only  as  a  record  aft 
er  the  term." 

The  matter  of  amradlng  a  record  after  tiie 
term  so  as  to  make  it  speak  the  tmtlk  was 
considered  in  the  case  of  Sdiool  District  v. 
Western  Tube  Co.,  13  Wya  304.  80  Paa  166, 
and  we  there  stated  the  strict  rule  prevail- 
ing in  several  of  the  states  that  the  cortec- 
tion  or  amendmrat  must  be  based  upon  some 
matter  of  record,  or  some  written  memoran- 
dtun  or  minute  of  the  transaction  appearing 
In  the  case  clearly  showing  what  actually  oc- 
curred, and  the  more  liberal  rule  preTOiling 
in  other  stetes  permitting  the  amendment 
upon  any  evidence,  properly  admissible,  and 
satisfactory  in  Its  weight  and  character, 
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wltbont  then  determining  which  role  Is  the 
more  reaBonable. 

12]  In  tbla  case  It  la  alleged  In  the  motion 
that  tbe  fact  ot  tiie  excePtlouB  to  the  instroo- 
tlMu  and  the  TefosalB  to  Inatrnct  referred  to 
In  tbe  motioii  were  noted  by  the  trial  Judge 
upon  flu  original  Instructions  filed  with  tbe 
papers  in  tbe  case,  and  in  tbe  aflMavlt  of 
anmsel  filed  In  support  of  tbe  motion  It  la 
Bt&ted  tbat  the  fact  of  ancb  tfceptlous  ap- 
pear of  record  In  tbe  flies  of  the  case.  It  Is 
CMitended  in  argument  by  oounsel  for  de- 
faidant  In  error  tbat  the  aU^^  notation 
Dpon  the  several  Instmctlons  Is  InsnflBdent 
In  form  as  a  record  memorandnm  upon 
which  to  properly  base  the  proposed  ameud- 
meota  of  the  bill. 

It  ia  not  tbe  province  of  this  court  to 
amend  a  bill  of  exceptions ;  all  that  we  can 
do  Id  that  respect  la  to  return  a  bill  to  per- 
mit an  application  to  be  made  and  consider- 
ed hi  tbe  district  court,  and  we  bsTe  been  In- 
cllned  to  a  liberal  exercise  of  our  power  In 
tbe  matter  In  order  to  avoid  a  possible  mis- 
carriage of  Justice,  where  tbe  motion  for  the 
withdrawal  and  return  of  a  bill  for  amend- 
ment has  been  timely  made,  without  passing 
finally  or  concluslTely  upon  the  sofflclency  of 
the  sbowlng  as  to  tbe  existence  of  a  record 
or  fact  to  entitle  the  bill  to  be  amended  In 
the  manner  proposed,  elnce  the  party  oppos- 
ing the  amendment  can,  If  tbe  bill  be  amend- 
ed, question  the  propriety  thereof  when  tbe 
case  comes  before  this  court  for  considera- 
tion. With  reference  to  the  sbowlng  here 
made  as  to  the  basis  for  the  -  amendment  to 
show  tbe  exceptions  to  the  Instructions  and 
refusals  to  instruct,  we  think  tbe  matter 
should  first  be  determined  by  tlie  dlatrlct 
court 

Tbe  motion  to  withdraw  and  return  tbe 
bill  for  tbe  purpose  aforesaid  will  therefore 
be  granted,  and  tbe  bill  will  be  ordered  re- 
turoed  to  tiie  clerk  of  tbe  district  court,  to- 
gether with  such  other  parts  of  the  record 
as  may  be  necessary  to  present  tbe  applica- 
tion to  amend ;  tbe  same  to  be  returned  to 
the  clerk  of  this  court  with  the  proceedings 
and  order  of  the  district  court  In  the  matter 
of  said  amendment  within  a  period  to  be  fix- 
ed In  tbe  order. 


CONNER  T.  PLANK  et  al.    (CIt.  1460.) 
(Diatriet  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Sept.  25.  1914.) 

COHTBAOTS  (I  32*)— Necebsttt  oi"  Wuhho  — 
Ukdebstakdino  of  Pasties. 
Where  a  contract,  not  required  by  tbe  taw 
to  be  In  writinK,  Is  definitely  made,  though  oral- 
ly, its  binding  effect  U  not  impaired  by  tbe 
parties,  immediately  thereafter,  agreeing  to  evi- 
detice  it  1^  writing,  and  not  doing  tliis;  Its 
redaetiiHi  to  writing  being  necessary  only  where 
it  is  part  of  the  understanding  of  the  parties, 
in  negotiating,  that  it  be  so  reduced  and  signed 
b7  them. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  I  «»!   Dec.  Dig.  i  31!.*1 


Appeal  from  Superior  Coxirt,  Loa  Angeles 
Oonnty;  W.  HI.  Oonley,  Judge. 

Action  by  H.  P.  Conner  against  Maiy  D. 
Plank  and  others.  Judgment  for  plaintiff, 
and  said  defendant  appeala  Affirmed. 

Richard  J.  Culver,  of  Los  Angles,  for  ap- 
pellant Roy  V.  R^py,  of  Los  Angeles,  for 

respondent 

OONRBY,  P.  J.  Appeal  from  Judgment  In 
favor  of  plaintiff.  The  findings  of  fact  In 
this  case  state  that  on  September  8, 19)1,  tbe 
pl^tlfl  entered  Into  an  agreement  with  the 
defendant  Mary  D.  Plank,  whereby  the  de- 
fendant agreed  to  pay  to  plaintiff  one-half 
of  certain  moneys  theretofore  received  by  her 
from  F.  W.  Partridge,  and  also  to  pay  to 
plaintiff,  on  tbe  dlstrlbntlon  of  tbe  estate  of 
said  Partridge,  deceased,  one-half  of  the  net 
value  of  said  estate  as  the  same  should  I>e 
distributed  to  her,  and  that  In  considera- 
tion of  said  agreement  on  the  part  of  defend- 
ant the  plaintiff  agreed  to  obtain  forthwith 
an  assignment  to  him  of  all  Interest  of  bis 
mother  Mary  Abigail  Conner  In  tbe  said  es- 
tate, she  being  tbe  sole  heir  at  law  of  said 
Partridge,  deceased,  at  the  time  of  his  death ; 
and  plaintiff  further  agreed  not  to  Institute 
any  proceedings  for  the  contest  of  the  will 
of  said  deceased,  and  to  relinquish  to  defend- 
ant all  claims  of  bis  said  mother  In  and  to 
tbe  property  ot  said  Partridge,  deceased,  and 
of  his  said  estate.  It  is  further  found  tbat 
the  plaintiff  performed  all  of  the  terms  of 
tbe  contract  made  by  him,  and  tbat  tbe  de- 
fendant has  neglected  and  refused  to  perform 
her  part  of  said  contract  although  the  en- 
tire estate  was  distributed  to  her  and  no  con- 
test of  tbe  will  was  made. 

There  is  no  dispute  as  to  tbe  correctness 
of  tbe  amount  of  the  Judgment  If  plaintiff 
Is  entitled  to  recover  anything.  The  only 
questions  presented  have  reference  to  the  suf- 
ficiency of  tbe  evidence  to  support  tbe  find- 
ings which  were  made  In  favor  of  plaintiff 
as  to  the  making  of  the  contract  F.  W. 
Partridge  died  In  Los  Angeles  county,  leav- 
ing an  estate  in  tbat  «>unty,  and  there  his  al- 
leged wlU  was  offered  for  probatew  Accord- 
ing to  tbe  terms  of  said  will  the  entire  estate 
was  given  to  the  defendant  (who  was  not  an 
heir  at  law  of  the  decedent),  exc^t  that  the 
sum  of  $10  was  bequeatbed  to  tbe  iilaintifl . 
Tbe  plataidfl  came  to  Los  Ai^es  from  an 
Bastem  state  and  on  behalf  of  bis  mother 
was  preparing  to  contest  the  alleged  will. 
He  engaged  as  his  attorney  6um^  B.  New- 
Un,  and  the  detfflidant  was  represraited  by 
Samuel  M.  Hasfclns,  also  an  attorney  at  law. 
In  tbe  testlinony  of  Mr.  Newlln  and  Mr. 
Hasklns  there  la  ample  evidence  that  the 
terms  of  the  alleged  agreement  were  folly 
understood  between  them;  tbey  are  the 
terms  which  were  offered  by  Mr.  Mewlln  and 
accepted  by  iSr.  Hasklns.  No  question  ex- 
ists as  to  the  authority  of  Mr.  Newlln  to 
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represent  tbe  plaintiff.  On  tbe  other  hand,  It 
appears  that  Mrs.  Plank  stated  In  the  pres- 
ence of  Newlln  that  she  would  do  anything 
that  Mr.  Haskins  advised  her  to,  and  that 
iny  agreement  that  Mr.  Haskins  reached  with 
MewUn  was  satisfactory  to  her.  The  testi- 
mony of  Haskins  shows  that  Mrs.  Plank  was 
fully  informed  about  the  terms  of  the  agree- 
ment,  that  later  in  the  day  she  opressly  gave 
her  sanction  to  the  same  In  a  telephone  mes- 
sage to  Haskins,  and  that  HasUus  thereupon 
infom^ed  NewUn  of  his  understanding  that 
the  matter  was  to  be  settled  upon  the  basis 
already  outlined. 

The  principal  question  of  law  on  tbla  ap> 
peal  arises  out  of  the  fact  that  arrangemoits 
were  made  for  reducing  Uie  agreement  to 
writing  and  the  writing  was  not  completed  or 
signed.  There  is  no  evidence  of  any  state- 
ment made  that  the  result  which  had  been 
arrived  at  from  the  negotiations  was  not  to 
constitnte  a  contract,  unless  completed  in 
writing.  In  pn^jtoslng  to  put  the  terms  In 
writing  It  was  assumed  that  th^  bad  been 
agreed  upon.  Mewlln  suggested  to  Haskins 
that  It  would  be  advisable  to  pot  the  terms  of 
the  agreement  that  bad  been  reached  In  writ- 
ing. These  transactions  took  place  on  Sep- 
tember 8,  1011.  On  the  morning  of  Septem- 
ber  9th  the  attorneys  met  at  tiie  office  of 
Haskins  and  commenced  the  dictation  of  the 
proposed  written  Instmmoit.  While  they 
were  so  engaged  Mrs.  Flank  communicated 
with  Hasklna  by  telephone,  and  Informed 
him  that,  having  discussed  the  matter  with 
some  friends,  she  bad  decided  that  she  would 
enter  Into  no  compromise  whatever.  The 
preparation  of  the  writing  was  thereupon 
suspended  and  was  never  r^umed. 

Counsel  for  appellant  relies  upon  the  prop- 
osition that,  where  parties  have  agreed  to 
reduce  an  understanding  to  writing,  it  never 
becomes  a  binding  agreement  until  it  is  writ- 
ten and  la  signed  by  the  parties  to  IL  The 
principal  cases  relied  upon  In  support  of  ap* 
pellant's  position  are  Pacific  R.  &  M.  Co.  v. 
Railway  Co.,  90  Cat  632,  27  Fac.  025,  Spin- 
ney V.  Downing,  108  Cal.  666,  41  Paa  797, 
and  Las  Palmas  Winery  &  Distillery  v.  Gar- 
rett &  Co.,  167  Cal.  397, 139  Pac.  1077  (March 
17,  1914).  These  cases  go  no  further  than 
to  establish  the  rule  that,  when  It  is  a  part 
of  the  understanding  between  the  partita  In 
negotiating  tbe  terms  of  their  contract 'that 
the  same  be  reduced  to  writing  and  signed 
by  tbe  parties,  the  assent  to  its  terms  must  be 
evidenced  in  the  manner  agreed  upon  or  It 
does  not  become  a  binding  or  completed  con- 
tract. The  record  in  each  of  the  three  cases 
above  dted  showed  that  the  parties  under- 
stood that  the  agreements  were  not  to  be- 
come binding  upon  either  until  evidmced 
in  the  written  form.  Wboi  the  facts  are  as 
last  stated,  the  rule  relied  upon  here  by  the 
uq;>eUant  will  apply;  but  where,  on  the 
other  hand,  the  contract  Is  of  such  a  nature 


that  the  law  does  not  require  it  to  be  In 
writing,  and  tbe  terms  of  tbe  contract  are 
In  tbe  first  instance  definitely  agreed  upon 
and  completed,  then  tbe  mere  fact  that  im- 
mediately thereafter  they  agree  to  evidence 
the  contract  by  a  written  Instrument  does  not 
Interfere  with  the  force  and  effect  of  the  oral 
agreement 

Upon  the  other  polnto  mentioned  in  appel- 
lant's brief  we  find  evidence  suffldent  to 
support  the  finding  that  the  parties  to  tbe 
contract  had  been  definitely  ascertained,  that 
the  attorneys  did  have  authority  to  bind 
Hair  principals,  and  that  the  contract  con- 
tained definite  promlsBB  on  each  side  suflldent 
to  c(»iatttute  a  legal  consideration.  . 

The  Judgment  Is  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


FO«Q  V.  McADAM.    (Civ.  1504.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Sept  26,  1014.)  - 

1.  BBOKEBS  (§  43*)— GOMPENSATIOll^ATTTaOB- 

ITT  IN  WbITINO. 

Defendant  in  writing  authorised  brokers 
to  negotiate  an  exchange  of  city  property  for 
a  ranch  owned  by  P.,  tbe  writing  providing  that 
the  offer  was  made  subject  to  again  looking  over 
the  ranch  within  one  week.  The  offer  was  not 
accepted  by  P.,  and  defendant  having  inspect- 
ed the  ranch  again  within  one  week,  withdrew 
his  offer.  Thereafter  he  orally  requested  the 
brokers  to  negotiate  an  exchange  for  a  part  of 
the  ranch  upon  other  and  different  terms,  and 
as  a  resnlt  of  the  brokers'  efforts  an  agreement 
to  make  aacb  exchange  was  entered  into.  Held, 
that  the  brokers'  seryices  in  negotiating  this 
exchange  were  not  rendered  pursuant  to  a  con- 
tract or  memorandum  in  writing  authorising 
them  to  perform  such  services,  within  Civ. 
Code,  %  1^24,  providing  that  an  agreement  au- 
thorizing or  employing  an  agent  or  broker  to 
purchase  or  aell  real  estate  for  compensation  or 
commission  is  invalid,  unless  It  or  some  mem- 
orandum thereof  !b  made  in  writing,  as  under 
the  written  authorization  the  employment  was 
not  general,  but  contemplated  an  exchange  of 
specine  properties  npon  sped  fled  terms,  and 
when  It  was  withdrawn  the  relations  between 
defendant  and  the  brokers  were  precisely  as 
though  the  writing  had  never  been  executed. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  44;  Dea  Dig.  S  43.*] 

2.  Bboexbs  (S  43*)— Coupbnsatior— Authob- 

XTT  XN  WBITZHO. 

Under  Civ.  Code,  fi  1624,  where  a  written 

anthorization  to  brokers  is  for  the  exchange  of 
specific  property,  and  not  a  general  authoriza- 
tion to  sell.  It  cannot  be  modified  orally. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  f  44;  Dec.  IMg.  i  49.*] 

3.  Bbokxbs  (S  82*)— AcnoKs  tob  Goioob- 
8ioNB-<;oifFuiirr. 

In  a  brokers'  actimi  for  bringing  about  an 
agreement  for  exchange,  which  the  complaint 
alleged  defendant  consented  that  tbe  other  pai^ 
ty  might  rescind,  where,  though  It  appeared 
that  the  agreement  contemplated  that  the  prop- 
erty to  be  taken  by  defendant  shoald  be  free  of 
incumbrances,  except  as  therein  stated,  which 
fact  was  to  be  evidenced  by  a  certificate  of  ti- 
tle delivered  with  the  deed,  it  was  not  alleged 
that  tbe  property  was  free  from  such  incum- 
brance, nor  that  such  certificate  of  title  was 
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ftiniiihed,  the  complaint,  when  nmfltraed  moat 
itKODglr  against  tbe  pleader,  was  tnsufQcient 

[Ed.  Nota.— For  other  caaes,  aee  Brokera, 
Cent  Die.  H  101-lOS;  Dec.  dig.  f  Sf.*] 

Appeal  from  Superior  Court,  Lou  Angoles 
County;  Gbarlea  Wellborn,  Judge. 

Actkm  br  W.  K.  Fogg  agalut  Ameo  Uo- 
Adam.  From  a  Judgment  for  detaidant  on 

douarrer,  plaintiff  appeals.  AiBrmed. 

A.  W.  Sorenson,  ot  Los  Angeles,  for  appel- 
lant 3.  H.  Iferxiam,  of  Pasadena,  for  re- 
spondent. 

SHAW,  J.  Acttm  to  reoorer  a  bKAer*8 
amunlsslon  tor  n^tlatlng  an  exchange  of 
nal  estate.  The  sole  question  InTolved  Is  the 
rnUog  of  the  court  In  anstalnlng  a  gencntl 
demurrer  to  the  complaint  Upon  the  mak- 
ing of  the  order  and  plaintiff's  declining  to 
•mend,  Judgment  was  entered  for  defendant, 
from  whl(4i  plaintiff  prosecntes  this  appeal 

Tbe  complaint  alleges:  That  on  Maj  11, 
1911,  defendant  in  writing  anthorlzed  Mer- 
rill &  Fogg,  plaintiff's  assignors,  to  negotiate 
in  ezdiange  of  certain  real  estate  then  own- 
ed by  him  for  certain  ranCh  property,  con- 
^stlng  of  480  acres,  owned  by  tme  W.  B. 
Premo.  The  written  antborlEation,  as  set 
forth  in  the  complaint.  Is  as  follows: 

"Pasadena,  Cal.,  May  11,  1911- 

"Meaus.  Merrill  ft  Fon— ^^ntlemeo :  As  per 
agreement  to  make  yoa  a  definite  offer  on  the 
Premo  ranch  of  480  acres,  will  make  the  fol- 
lowing offer:  First,  said  Premo  to  take  the 
property  shown  him  on  Colorado  street  for 
$50,000,  and  I  retain  a  portion  of  lot  Na  'Z, 
in  the  rear  and  aive  him  right  of  way  across 
Uw  rear  of  lot  No.  1,  so  that  ha  would  hare 
leeess  to  the  rear  of  his  buildings,  also  house 
tnd  lot  <m  Montingride  Ave.,  east  of  Hunt- 
ingtoD  Drive,  lot  No.  IS,  Culver  subdivision, 
and  assume  the  mor^ge  on  bis  ranch  for  |10,- 
000  and  f8,000  in  cash  within  60  days,  and  also 
$900  commisrion.  This  offer  is  made  sobject 
to  again  looking  over  the  ranch  within  one  week 
from  tbe  above  date- 

"[Signed}  James  McAdam." 

1%at  therenp(Hi  MerrOl  ft  Fo^  nndertook 
die  negotiation  of  an  ^cchange  and  endeav- 
ued  to  Induce  said  Premo  to  accept  the  offer 
and  make  the  exchange  of  tlie  propertlee  de- 
scribed as  proposed  by  defendant  Not  only 
Is  there  a  fallnxB  to  aU^  the  acceptance  of 
tbe  offer  on  the  part  of  Pzemo,  bat  it  is  al- 
leged tiiat  defendant,  as  he  reserved  the 
right  to  do.  Inspected  the  property  of  Premo 
within  a  week  after  the  date  of  making  the 
proposal  and  withdrew  the  same.  There- 
after as  alleged  in  tbe  complaint,  defendant 
orally  requested  plaintiff's  assignors  to  se- 
cure Pnmo'B  ccMaaeot  to  an  exchange  of  a 
part  of  the  ranch  (being  the  property  de- 
scribed in  the  within  authorisation,  less  80 
acres)  upcm  other  and  different  terms  and 
considerations  than  those  sped  fled  in  the 
withdrawn  written  proposal  made  by  defend- 
ant But,  pmsuant  to  tlds  leqnest,  plain- 
tiff's assignors  did  bring  defendant  and  Pre- 
mo togeUier,  and  as  a  result  of  their  efforts 
defendant  and  Premo  entered  Into  a  written 


contract  fbr  the  exdiange  of  certain  prop- 
erties other  than  those  described  In  the  writ- 
ten anttiorlzatlon  so  withdrawn  by  d^nd- 
ant,  and  upon  oth^  and  entlrdy  different 
terms  and  conditions  from  those  therein  spec- 
ified. 

[1,2]  Clearly  the  written  authorization 
cannot  be  deemed  a  basts  for  recovery  tor 
the  reason,  first,  that  it  Is  not  allied  that 
Premo  ever  accepted  defendant's  offer;  and, 
second,  it  Is  alleged  that  defendant  upon 
looking  the  land  over  withdrew  the  offer,  as 
he  had  a  right  to  do.  Under  the  written  au- 
thorization tbe  employment  was  not  general, 
but,  at  most,  contemplated  tbe  exchange  of 
spedflc  properties  and  upon  certain  specified 
terms.  Conceding  that  plalntlfl's  airaignors 
were  Instrumental  in  bringing  about  the  ex- 
ecution of  a  contract  between  defendant  and 
Premo  for  tbe  exchange  of  their  properties, 
such  service  was  not  rendered  pursuant  to 
any  contract  or  memorandum  in  writing  an-' 
tborlxlng  them  to  perform  such  service. 
Smith  V.  Post,  138  Pac.  706.  Appellant  in- 
sists that  the  oral  request,  under  and  in  ac- 
cordance with  which  the  service  was  render- 
ed, Is  sufficient,  when  considered  as  a  mod- 
ification of  the  writing.  When  the  written 
proposal  with  withdrawn,  the  relatlom  Im- 
tweeu  defendant  and  plaintiff's  assignors 
were  precisely  as  though  the  writing  had 
nerer  been  executed;  hence  there  was  no 
writt^  authority  to  modify,  and  the  allied 
oral  contract  was  therefore  an  original  agree- 
ment governed  by  the  provisions  of  secUon 
1624,  Civil  Code,  which  requires  such  con- 
tracts, In  order  to  enable  tbe  broker  to  re- 
cover, to  be  in  writing.  Moreover,  where  the 
contract,  as  here  alleged,  is  for  the  exchange 
of  specific  property,  and  not  a  general  au- 
thorization to  sell,  there  can  be  no  oral  mod- 
ification. "Were  it  possible  to  make  an  oral 
modification  of  a  contract  which  by  the  stat- 
ute of  frauds  is  required  to  be  In  writing 
and  enforce  such  oral  modification,  tbe  door 
would  be  open  for  the  perpetration  of  such 
frauds  as  the  statute  seeks  to  prevent" 
Boyd  V.  Big  Three  Ranch  Co.,  22  CaL  App. 
108,  133  Pac.  623. 

13]  We  think  the  complaint  also  defocUve 
in  that  the  contract  (never  consummated) 
contonplated  that  Premo'a  property  should 
be  free  of  all  incumbrance  other  than  as 
therein  stated,  which  fact  was  to  be  evi- 
denced by  a  outificate  of  title  deliTored  to 
defendant  with  deed.  It  is  not  aUeged  that 
the  property  was  free  from  audi  incum- 
brance, neither  lis  It  allied  tliat  Promo  fur- 
nished such  certificate  of  title;  hence,  since 
pleadings  an  to  be  construed  most  strongly 
against  the  pleader,  defendanf s  alleged  un- 
willingness to  eonsummate  the  exidian^  may 
have  beat  due  to  failon  of  Premo'a  titl^  or 
existing  inctunbrance  upon  the  pn^rty. 
Connor  t.  Biggins,  21  GaL  App.  132  Paa 
849.   The  alleged  consent  of  defendant  Qiat 
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Premo  might  xesdnd  may  hare  been  dne  to 
Qie  tatter's  Inability  to  comply  with  the  terms 
of  the  contract 
Jndgment  affirmed. 

We  coucor:   CONBBY,  P.  J.;  JAHES,  J. 


SLATER  T.  SELOVBR.     (Civ.  1594.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Sept  26,  1814.) 

1.  JuDOKENT  (|  143*)— DEFAtTLT— Vacation 

— EZCUBABXX  NBOUOT. 

Where  defendant  requested  his  basineM 
partner  to  see  to  the  defense  of  a  suit,  and  then 
dlBinissed  the  matter  from  bis  mind,  not  recall- 
ing it  natil  after  default,  defendant's  negligence 
la  not  ffiicusable. 

[Ed.  Note.— For  other  cases,  see  Jndnneiit, 
Cent  Dig.  269.  270,  272-291 ;  Dec  Dig.  | 
143.«] 

2.  Judgment   (}  160*)— Default— Vaoatios 
—Affidavit  or  Mebits. 

An  affidavit  merelr  recitlnff  that  defendant 
had  a  good  defense,  and  that  bis  attorney,  to 
whom  he  had  stated  it,  said  so,  is  au  insufficient 
affidavit  of  merits  to  warrant  the  vacation  of  a 
default  judgment;  It  not  showing  he  stated 
all  the  facta. 

[Bd.  Notft— For  other  eases,  see  Jadgmoit, 
Cent  Dig.  11314-816;  DecTDlg.  S  160.^ 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Paul  J.  McCormlck,  Jadge. 

Action  by  Horace  Slater  against  S.  A.  Qel- 
over.  From  an  order  granting  defendant's 
motion  to  set  aside  his  default  and  vacate  the 
judgment  entered  thereon,  plaintiff  appeals. 
Reversed. 

Eugene  C.  Campbell,  of  Long  Beacb,  for  ap- 
pellant Walter  V.  Dysert  and  Walter  T. 
Gann.  both  of  Los  Angeles,  and  Jay  Brl^, 
of  Hoopestown,  111.,  for  respondent 

SHAW,  3.  This  Is  an  appeal  from  an  or- 
der of  court  granting  defendant's  motion  to 
set  aside  his  default  and  vacate  the  Jndgment 
entered  thereon. 

Defendant  was  duly  served  with  summons 
and  n^lected  to  plead  within  the  time  pre- 
scribed therefor,  whereopcm  bis  default  for 
such  failure  was  entered  by  the  clerk,  follow- 
ed by  the  entry  of  judgment  on  February  27, 
1914.  On  March  28d  following,  pursuant  to 
notice  thereof  duly  glren,  defendant,  upon 
the  grounds  that  he  had  a  good  and  meritori- 
ous defense,  and  that  his  failure  to  plead  was 
due  to  mlstahe,  Inadvertence,  and  excusable 
neglect,  moved  the  court  to  racate  the  Judg- 
ment, wt  aside  the  default,  and  permit  him  to 
answer.  This  motion  waa  supported  by  de- 
fendant's affidavit  to  the  effect  that,  when 
serted  with  summons,  he  expected,  to  be  oi- 
gaged  in  business  out  of  town,  by  reason  of 
which  tact  he  gave  the  papers  to  one  Whip- 
ple, his  bnsiness  partner,  and  instructed  him 
to  attend  to  the  matter  and  have  the  action 
defended,  and,  supposing  Whipple  had  follow- 
ed his  instructions,  he  dismissed  the  subject 
from  his  mind,  and  (Hd  not  discover  snch 


omission  to  answer  until  after  defkult  was 
entered.  Whlpide'B  affidavit,  filed  In  suppcnrt 
of  the  motion,  corroborates  that  of  SeloTer, 
In  addition  to  which  he  merdy  avers  that, 
upon  tile  papers  being  delivered  to  lUm 
SeloTor,  he  placed  them  In  a  pigeonhole,  '^nd 
through  mistake.  Inadvertence,  and  ezcosa- 
ble  neglect  did  not  have  an  answer  put  In 
said  case,  and  targot  aU  about  said  actton  tm- 
tU  March  12th." 

[1]  We  think  the  averments  of  the  affidavit 
wholly  tnsuffident  to  sustain  the  ruling  of  the 
court  At  the  very  most,  disr^rffing  the 
cmHdoslon,  since  no  othw  facta  are  stated 
from  which  the  conrt  could  find  that  defend- 
ant's omission  was  due  to  mistake,  Inadvef- 
tence,  and  emisable  neglect;  It  appears  the 
defendant  Intrusted  and  delivered  the  papers 
to  Whipple,  instructing  talm  to  have  tlie  ac- 
tion defended*  and  Whln^  as  he  sa^  "for- 
got all  about  said  action."  It  mrald  be  diffi- 
cult to  ccmoelve  of  a  case  poasessins  less 
merit 

[t]  However  this  may  be^  flie  order  is  er- 
roneous, for  the  reason  that  no  sufficient  affi- 
davit of  merits  waa  presented,  without  which 
the  ordw  could  not  be  made.  Nevada  Bank 
V.  Diesbadi,  68  Cal.  S24;  Qnan  Quock  Eong 
V.  Lyons^  20  OaL  ^p.  66B.  180  Pac.  88.  Tbe 
only  statement  as  to  merits  Is  contained  In 
tlie  affidavit  of  defendant,  wherein  he  avers : 

"That  affiant  has  a  good  and  meritorious  de- 
fense to  said  action,  end  wtahei  to  defend  same, 
and  that  affiant  has  stated  hla  defense  to  his  at- 
torney, who  informa  him  that  he  has  a  good  de- 
fense to  said  actioQ." 

Snch  statement  has  been  repeatedly  held  to 
be  Insuffldent  as  an  affidavit  of  merits.  Nick- 
erson  v,  California  Raisin  Co.,  61  Cal.  268; 
People  V.  Larue,  66  Cal.  235,  5  Pac.  157; 
Cooper-Power  v.  Hanlon,  7  CaL  App.  724,  95 
Pac.  678 ;  Phillips  v.  Logan,  18  CaL  App.  287, 
122  Pac.  1006.  Not  only  does  the  affidavit 
limit  the  facta  stated  by  defendant  to  hla  at- 
torney to  those  constituting  hla  defense,  but 
such  defense  as  stated  may  have  been  purely 
technical  and  without  any  merit  whatsoever. 
Such  affidavit  should  have  shown  that  de- 
fendant stated  all  tbe  facts  of  the  case  to  his 
attorney,  and  not  merely  those  constituting 
bis  defense. 

Tbe  order  Is  reversed. 

We  concur:  CONRET,  P.  J.;  JAMES,  J. 


MANSS  V.  SUPERIOR  COURT  IN  AND 
FOR  MENDOCINO  COUNTY. 
<CiT.  1219.) 

(District  Conrt  of  Appeal,  Third  District.  Cali- 
fornia.   Sept.  26,  1914.) 

1.  OnsntucTiNO  Justice  (8  II*)— Felony- 
Indictment— Statutes. 

An  indictment  charged  that  defendant  did 
willfully,  etc.,  resist,  delay,  and  obstruct  C,  a 
public  officer,  to  wi^  a  constable  of  B.  town- 
ship, who  was  in  the  attempted  discharge  of  his 
duty,  being  engaged  in  executing  a  writ  of  at- 


"For  other  essw  bm  saau  topic  and  Mctton  NUAf  BEK  la  Dm.  XHg.  a  Am.  IHs.  K«j-Ne.  Swiss  a  R«p'r  Xndszw 


Digitized  by  Google 


CbL) 


MANSS  T.  SITPBRIOB  COURT 


299 


tu^mait  luoed  «at  of  the  Jostlee  court  in  a 
vcdfied  <am,  onder  which  he  held  in  powee- 
Biou  a  lot  of  ties,  and  that  defendant  willfully, 
etc,  obstructed  such  oflScer  by  taking  a  portion 
of  the  ties  "by  force  and  violence"  from  the 
officer's  possession.  Held,  that  such  indictment 
■uted  an  offense,  within  Pen.  Oode,  S  68.  de- 
claring that  every  person  who  attempts,  by  any 
threat  or  violence,  to  deter  an  execntlve  officer 
from  performing  any  duty  imposed  on  him  by 
law.  or  who  knowingly  resists,  by  force  or  vio- 
kne^  such  officer  in  the  performance  of  his 
duty,  shall  be  punished,  etc. 

[Bd.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  ||  19-28;  ^  ^  I 

2.  Cbdiinax.  Law  (J  03*)--JuBiBDionoH— Nat 

TURK  OF  OfTEHSiP^TATUTBS. 

Pen.  Code,  |  1012,  provides  that  ever;  per- 
soB  who  willfully  takes  or  attempts  to  take,  or 
assists  any  person  in  taking  or  attempting  to 
take,  from  the  custody  of  any  officer  any  per- 
sonal property  which  such  officer  has  in  charge 
under  any  process  of  law,  is  guilty  of  a  misde- 
mennor.  Section  69  declares  that  every  person 
who  attempts,  by  threat  or  violence,  to  prevent 
an  executive  officer  from  performing  any  duty 
imposed  on  him  by  law,  or  who  knowingly  re- 
sists, by  "force  or  violence,"  such  officer  in  the 
performance  of  Us  duty,  is  punishable,  etc. 
HeU,  that  section  102  applies  only  in  case  of 
interference  with  an  officer  without  force  or  vio- 
lence, such  offense  not  being  within  the  juris- 
diction of  the  superior  court,  while  section  69 
applies  to  obstmetion  of  an  officer  by  force  or 
riolence,  and  is  within  the  superior  court's  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  CrimtDsl 
Law,  Cent  Dig.  »  127,  187-166;  Dec.  Dig.  | 
93.'] 

3.  0BSTBt7CTIHO  JCBIICB  ({  7*>— "EXXOUHTB 

OrncEH." 

A  constable  is  an  "executive  officer,**  with- 
in Pen.  Code,  i  89,  providing  that  every  person 
who  attempts,  by  any  threat  or  violence,  to 
obstrtMt  an  executive  officer  in  the  performance 
of  his  duty,  or  who  knowingly  resists,  by  force 
or  violence,  such  officer  in  the  performance  of 
bis  doty,  Is  punishable,  etc. 

[Ed.  Note.— For  other  cnscs,  see  Obstructing 
JuaUce,  Cent  Dig.  S  16;  Di-c.  Dig.  f  7.* 

Por  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bzecutive  Officer.] 

Application  for  a  writ  of  prohibition  by 
P.  H.  Manas  to  restrain  the  Superior  Court 
of  Kfendodno  County  from  trying  petitioner 
on  an  Indictment  for  obstmcting  a  peace  of- 
ficer. Demurrer  to  petition  sustained,  and 
writ  denied. 

Uannon  ft  Maniim,  of  Uklah,  fOz  petition- 
er. J.  Cbarles  Jonea,  Depaty  Atty.  Gen.,  for 
respondenL 

BUBNmr,  3.  ThlB  Is  an  appllcatlOD  for 
a  writ  of  pnfliiUtion  to  restrain  respondent 
from  trying  petitioner  on  an  Indictment 
found  hj  tbe 'grand  Jmy  of  said  county.  The 
diargtng  part  of  tiie  indictment  la  as  fol- 
lows: 

The  said  F.  H.  Manss,  on  or  about  the  20th 
dar  of  October,  A.  D.  1913,  at  the  county  of 
Mendocino,  state  of  California,  and  before  the 
Rnding  of  this  indictment,  did  then  and  there 
wtUfnUy,  tmlawfnlly,  and  knowingly  resist  de- 
lay, and  obstruct  a  public  officer  named  M.  M. 
Curtis,  who  was  then  and  there  a  duly  elected, 
qnaliSed,  end  acting  constable  of  Big  Btver 
towD^ip,  said  connty  of  Mendocino,  state  afore- 


said, who  was  then  and  there  In  the  discharge 
of  and  attempting  to  discharge  his  duty  as  such 
constable,  being  then  and  there  engaged  in  the 
execution  of  a  writ  of  attachment  duly  and  reg- 
ularly issued  out  of  the  Justice  court  of  Big 
Blver  township,  in  said  county  of  Mendocino, 
in  the  case  wherein  Mrs.  Oddie  Osborne  was 
plaintiff  and  R.  H.  Ashley  and  George  Ashley 
were  defendants,  under  which  said  writ  of 
attachment  said  M.  M.  Curtis,  as  constable  as 
aforesaid,  was  in  the  possession  of  a  certain  lot 
of  ties  which  he  had  attached  under  said  writ 
and  said  defendant  did  then  and  there  willfully, 
unlawfully,  and  knowingly  resist,  delay,  and  ob- 
struct said  M.  M.  Curtis  as  a  public  officer  as 
aforesaid,  in  the  discharge  of  and  attempting 
to  discbaree  his  duty  as  such  constable  by 
holding  said  ties  under  said  attachment  sua 
said  defendant  by  force  and  violence  and  against 
the  will  of  said  officer  did  take  a  portion  of  the 
said  ties  so  in  hia  possession  by  authority  of 
said  writ  of  attachment  as  aforeaald  from  the 
possession  ctf  said  officer.** 

[1]  It  ia  thus  made  plain  that  the  grand 
Jury  and  the  district  attorney  had  In  view 
the  oftense  characterized  and  condemned  by 
section  69  of  the  Penal  Code  as  follows : 

"Bvery  person  who  attempts,  by  means  of 
any  threat  or  violence,  to  deter  or  prevent  an 
executive  officer  from  periforming  any  duty  im< 
posed  upon  such  officer  by  law,  or  who  knowing- 
ly resists,  by  the  use  of  force  or  violence,  such 
oBlcer,  in  the  performance  of  his  duty,  is  pun- 
ishable by  fine  not  exceeding  five  thousand  dol- 
lars, and  imprisonment  in  the  county  jail  not 
exceeding  five  years." 

It  Is  clear,  also,  that  tbe  indictment  suf- 
ficiently charges  said  offense.  All  that  Is  re- 
quired Is  to  follow  substantially  the  language 
of  the  statnta.  People  v.  Fowler,  88  OaL  136, 
2S  Pac.  1110;  People  t.  Hunt,  120  Cal..281, 
52  Pac.  66&  It  18,  Indeed,  apparent  that  the 
charge  la  set  forth  with  greatar  amplitude 
than  is  demanded. 

[2]  It  Is  not  dlspnted  that  the  superior 
court  has  Jarladlctlon  to  try  the  offense  con- 
templated by  said  section  of  the  Penal  Code. 
The  contentloD,  however,  Is  that  the  charge 
is  bronght  within  the  proTislons  of  sectltKi 
108,  as  fbUows: 

"Every  person  who  willfully  injures  or  de- 
stroys, or  tskes  or  attempts  to  take,  or  assists 
any  person  in  taking  or  attempting  to  take, 
from  the  custody  of  any  officer  or  person,  any 

Eersonol  proper^  which  such  officer  or  person 
as  in  charge  under  any  process  of  law,  fa 
guilty  of  a  misdemeanor.' 

It  la  farther  contended  that,  slnee  no  pnn- 
lElhment  Is  therein  preserlbed,  we  must  look 
for  the  penalty  to  section  10,  as  follows ; 

*^xoept  in  caaes  where  a  dltTerent  punish- 
ment is  prescribed  by  this  Code,  every  offense 
declared  to  be  a  misdemeanor  is  punishable  by 
imprisonment  in  a  county  jail  not  exceeding 
six  months,  or  by  a  fine  not  exceeding  five  hun- 
dred dollars,  or  by  both." 

There  is  no  question  that  of  said  offense 
tbe  superior  court  has  no  jurisdiction.  Said 
section  102,  however,  has  no  application. 
That  is  designed  for  similar  interference 
with  the  duties  of  an  officer  where  no  force 
and  violence  is  used.  If  an  Indirldual  should 
surreptitiously  or  peaceably  take  personal 
property  from  the  custody  of  an  officer  who 
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had  It  In  cbarge  imder  process  of  law,  he 
would  be  guilty  of  said  offense,  and  should 
be  prosecuted  In  the  justice  court.  It  is  to 
be  observed  that  neither  the  term  "force" 
nor  "violence"  is  used  In  said  section  102, 
while  in  section  69  an  essential  element  is  a 
"threat"  or  "force"  or  "violence."  The  dif- 
ference in  the  gravity  of  the  offenses  la,  of 
course,  manifest 

[S]  There  is  also.  It  may  be  said,  another 
section,  to  wit,  148  of  the  Penal  Code,  which 
is  general  in  Its  terms  and  applies  to  inter- 
ference with  or  obstruction  of  "any"  public 
officer  in  the  discharge  of  his  duty,  while 
section  60  Is  limited  to  "executive"  officers. 
A  constable  is  manifestly  an  executive  officer, 
and  as  ttie  offense  la  plainly  brought  under 
said  section  69,  there  la  no  merit  In  this  ap- 
plication. 

The  demnrrw  is  sostalned,  and  the  writ 
denied. 

We  concnr:  OHIPMAN,  P.  J.;  HART,  J. 


HATFIELD  t.  PEOPLE'S  WATEB  00.  et  aL 
(CW.  1276.) 

(District  Gonrt  of  Appeal,  First  District.  Cali- 
fornia.   Sept.  23,  1914.) 

1.  Watbbs  and  Watbb  Coubses  <§  182*)  — 
Puauc  Wateb  Compakt— Fobixituee  ot 

FBANCHISE  —  CoNBTTtDTIONALl'tY  Or  STAT- 
UTE. 

St.  1881.  p.  66,  I  7,  providing  that  any 
company  charging  or  atteinpting  to  collect  wa- 
ter ratra  in  excess  of  the  fixed  rates  sliall  upon 
the  CMnpIaint  of  an^  water  rate  paye^  and  up- 
on e(mviction  forfeit  its  franchise  to  the  city 
wher^n  the  water  Is  famished,  violates  the  con- 
stitutional provision  declaring  that  any  com- 
pany collecting  rates  higher  than  diose  fixed 
shall  forfeit  its  franchise  to  the  city  in  which 
ther  are  collected ;  since  in  view  of  Const  art. 

1,  f  21,  providing  that  no  special  privilege  shall 
be  granted  which  may  not  be  revoked,  the  only 
parties  interested  in  the  forfeiture  are  primarily 
the  state,  and  then  the  city,  and  since  supple- 
mentary legislation  was  not  required  to  execute 
the  coQStltational  provision  for  forfeiture. 

W;Ed.  Note.— For  other  cases,  see  Waters  and 
^^tn  Gontsei*  Cent  Dig.  f  267;  Dec.  Dig.  | 

2.  COBFOBATIOns  (8  608*)  —  FOBFErrUB*  OT 
ChABTEB— ADJUDICATION. 

A  corporation  is  responsible  only  to  the 
sovereignty  by  which  it  is  created,  and  ordi- 
narily conduct  constituting  a  cause  for  the  for- 
feiture of  its  charter  and  franchise  will  not 
ipso  facto  work  a  forfeiture,  but  the  corpora- 
tion exists  until  such  sovereignty  procures  and 
enforces  an  adjudication  of  rorfeiture. 

[Ed.  Note.— For  other  cases,  see  CorporatiouB, 
Cent.  Dig.  §1  2416-2419 ;  Dec.  Dig.  {  608.*] 

Appeal  from  Superior  Court,  Alameda 
County ;  John  Ellsworth,  Judge. 

Action  by  Wm.  H.  Hatfield  against  the 
People's  Water  Company  and  another.  From 
an  order  sustaining  a  demurrer  to  plalnUffs 
amended  complaint  without  leave  to  amend, 
he  appeals.  Affirmed. 


UUton  Sbepardson  and  H.  A.  LottreU,  both 
of  Oakland,  and  R.  M.  F.  De  Soto;  of  San 
Francisco,  for  appellant  McEee  St  Tasbeira, 
of  Oakland,  for  respondents. 

LENNON,  P.  J.  The  prayer  of  the  plain- 
tiff's complaint  in  this  action  Is  that  the  fran- 
chises and  waterworks  of  the  defendant, 
Contra  Costa  Water  Company,  now  dalmed 
to  be  owned  by  Its  codefendant,  People's 
Water  Company,  be  declared  forf^ted  to  tbe 
of  Oakland.  The  appeal  la  from  ft  iods- 
ment  entered  upon  an  order  snstainlns  a  de- 
muri^r  to  tbe  plalntUTa  tbird  amended  com- 
plaint wUbout  leave  to  amend.  The  actlim 
Is  isosecated  by  tbe  plaintiff  in  Ua  capac- 
1^  as  a  private  dtlsen;  and  the  gist  ot  Us 
complaint  Is  that  be,  as  a  water  rate  payer 
In  the  dty  ot  Oakland,  was  overdiarged  Qie 
sam  ot  93.07^  by  tbe  defendai^  Contra 
Costa  Water  Company,  dnrli^  a  speciiled 
six  months  preceding  the  commencemoit  of 
the  action. 

The  plaintiff's  rl^t  as  a  water  rate  payer 
to  Instltnto  and  maintain  Qie  action  Is  rested 
solely  apon  the  provisions  of  section  7  ottbe 
Act  ot  March  7, 1881,  which  read  aa  follows: 

"Any  person,  company,  aseociaticHi,  or  corpo- 
ration charging,  or  attempting  to  collect  from 
the  persona,  corporations,  or  municipalities  us- 
ing water,  any  sum  in  excess  of  the  rate  fixed 
as  hereinbefore  designated,  shall,  upon  the  com- 
plaint of  *  *  *  any  water  rate  payer,  and 
upon  conviction  before  any  court  of  competent 
jurisdiction  *  *  *  forfeit  the  franchise  end 
water  works  of  such  i>erson,  company,  associa- 
tion, or  corporation  to  tbe  city  and  county,  dty 
or  town,  wherein  the  said  water  ia  famished  and 
used."   Stats,  of  iSSl,  p.  55. 

[1, 2]  It  iB  the  contention  of  the  defmaantB 
that  the  act  last  referred  to  la  iinc<Mustitn- 
tlonal  in  80  tar  as  It  purports  to  confer  upon 
a  water  rate  payer  the  power  to  compel  a 
forfdture  of  the  franchises  and  works  of  a 
water  company  because  of  an  alleged  ov^- 
charge.  We  are  of  tbe  opinion  that  the  con- 
tention Is  well  taken  and  must  be  sustained. 
The  leglslatlTe  act  In  QuesUou,  In  so  far  as 
Its  forfeiture  clause  Is  concerned,  is  Incon- 
sistent with  and  In  contravention  of  that  pro- 
vision of  the  Constitution  which  regulates 
the  establishment  of  water  rates,  and  de- 
dares  that: 

"Any  person,  compsny,  or  corporation  collect- 
ing water  rates  in  any  dty  and  county  or  city 
or  town  in  this  state,  otherwise  than  as  so  es- 
tablished, shall  forfeit  the  franchises  and  water- 
works of  such  person,  company  or  corporation 
to  the  city  and  county,  or  city  or  town  where 
the  same  are  collected,  for  the  publte  use." 

The  Constitution,  it  will  be  noted,  provides 
that  the  offending  company  shall  forfeit  its 
franchises  and  waterworks  for  pnbllc  use 
to  the  city  where  the  excess  rates  are  col- 
lected. Clearly,  therefore,  only  two  parties 
can  be  said  to  be  Interested  in  tbe  procure- 
ment of  the  forfeiture  provided  for  in  the 
Constitution,  viz.,  tbe  state  In  the  first  In- 
stance, and,  secondly,  the  dty  where  an  ex- 
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Gen  rate  may  have  been  collected.  Obvl- 
ow6j  the  atate  Is  primarily  and  directly 
Interested  became  It  Is  the  sovereign  power 
from  wlu>m  the  water  company  derives  Its 
elutrtor  and  firancblses  (Const  }  21,  art  1) ; 
and  manifestly  the  city  where  the  excess 
rate  has  been  collected  Is  also  interested  be- 
cause it  is  by  the  Gonstltntion  eipreesly 
made  the  beneSdary  of  any  foif^tore  whidi 
may  be  desired  and  declared  at  the  behest  of 
the  state. 

It  Is  the  general  mle  thBt  a  corporation  is 
responsible  only  to  the  sovereignty  by  whom 
it  was  created;  and,  ordinari^,  condoct 
coQgtltnHng  a  cause  for  the  forfdtnre  of 
corporate  <Aarters  and  franchises  will  not 
ipso  facto  operate  to  produce  snch  a  forfei- 
ture. Notwithstanding  such  condnct  "the 
corporation  contlnnee  to  exlBt  nntll  the  sov- 
ereignty which  created  it  shall  •  •  • 
procure  an  adjudication  of  forfeiture,  and 
enforce  it"  People  v.  Los  Angeles  Blec  By. 
Co.,  ftl  Ga^  888,  840,  2T  Pac.  678,  674.  In 
other  words,  the  revocation  of  corporate 
cbartera  and  franchises  la  a  sovereign  right 
whldi  can  be  axeidaed  only  by  the  state  or 
in  Its  name; 

It  is  clear  Qiat  supplemental  legislation 
was  not  required  to  execute  the  provision  of 
the  Constltntlon  providing  for  a  forfeiture  of 
the  franchises  and  works  of  such  water  com- 
panies as  might  be  guilt?  of  charging  or  col- 
lecting rates  in  excess  of  those  established 
by  law.  The  consUtutlonai  provision  in  this 
behalf  is  In  Itself  complete  and  therefore 
coo  trolling.  Moreover,  (he  Legislature  was 
neither  required  nor  permitted  to  m&ct  a 
law  which  purported  to  confer  a  right  In  ex- 
cess of  and  different  frtmi  that  contemplated 
by  the  Oonstittttlon.  It  will  be  seen  at  a 
glance  that  the  right  to  initiate  the  forfeltore 
which  the  legislative  enactment  in  question 
attempted  to  confer  upon  a  water  rate  payer 
la  neither  expressly  nor  impliedly  authorized 
by  the  provisions  of  the  Constitution.  And 
therefore  the  act  to  that  extent  Is  in  con- 
flict with  the  Ccmstltation  and  to  the  same 
extent  void. 

The  Judgment  appealed  from  is  affirmed. 

We  oodcbt:  BIOHARDS,  X ;  KERRI- 
GAN, J. 


0ATB8  T.  OONSOLTDATBD  BEAXflT  CO. 
(Civ.  1672.) 

(IMstriet  Court  of  Appeal,  Second  District,  Gal- 
ifomia.  Sept  26,  1914.) 

h  Corporations  (1  156*)— DxrxDKirMi^  At- 
ucHBD  Stock, 

The  riritt  to  dividends  on  corporate  stock 
hiberes  la  the  stock,  is  held  under  a  levy  of  at- 
tadunent  thereon,  and  paMes  to  the  bnyers  at 
an  execotion  ule. 

[Ed.  Not*.— For  oOier  cases,  see  Corporations, 
Cent  Dig.  H  660-068,  8^76,  578,  S03-603; 
Dec  Dig.  I  IflKn^ 


2.  CoaPORATiona  ({  155*)  —  DivzDBiroa  — 
Tbahbtee  or  Stock. 

An  assignment  by  the  buyers  of  corporate 
stock  at  the  execution  sale  after  attacbment 
which  conveyed  all  the  right,  title,  and  inter- 
est In  and  to  the  stock  and  all  thereof,  does  not 
include  dividends  declared  on  the  stock  after 
the  attachment  was  levied. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent  Dig.  H  560-663,  6^76.  678,  608-^; 
Decu  Dig,  I  155.*1     •  -  • 

3.  CoBPOBATiORs  Q  106*)— Dzvffl»irn8— At< 
TAOHED  Stock. 

When  dividends  are  declared  on  corporate 
stock  which  has  been  attached,  fbey  become  a 
personal  debt  from  the  corporation  to  tiie  atock- 
bolders.  snbject  to  the  lien  of  the  attachment 
[Ed.  Note.— For  othw  eases,  see  Corporations. 
Cent  Dig.  H  060-668.  668-676,  678.  088-603; 
Dec.  Dig:  I  m^MT^ 

Appeal  from  Superior  Court  Los  Angeles 
Coonty;  Lewis  B.  Works,  Judge. 

Action  by  Alton  M.  Gates  against  the  Con- 
solidated Realty  Company.  Judgment  for 
defendant  and  plaintiff  appeals.  Afilrmed. 

Gates  &  BoMnson  and  Stewart  A  Stewart, 
all  of  Los  Angeles,  for  appellant  Jones  ft 
Weller,  of  Los  Angeles,  for  respandmt 

CONRBX,  P.  J.  In  this  aetion  Judgment 
was  entered  in  ISktot  of  tbB  deftandant  after 
an  older  had  been  made  anstainlng  a  goittal 
demurrer  to  the  complaint  without  leave  to 
amend.  Plaintiff  appeals  from  the  Judgmmt 

In  a  certain  action  in  the  superior  emit, 
wherein  Vickrey  and  another  were  plaintiff s, 
and  Maler  and  another  were  defendants,  an 
attachment  was  Issued  and  nsnlarly  aerveA 
upon  the  defendant  corporation,  covering  cer- 
tain shares  df  stock  belonging  to  the  defend- 
ants In  that  acdon.  The  plalntUfa  obtained 
Judgment  and  at  an  ezecntifm  sale  tSte 
eherUC  they  purchased  said  shares  of  stock 
and  reedved  a  certiflcato  of  porchaae,  ttiere- 
by  becoming  tbe  owners  of  the  stodc.  Be- 
tweoi  the  date  of  the  attachment  and  tlie 
time  of  the  execution  sale  several  dividends 
woe  detdared  by  the  corj^ratlon,  some  of 
which  were  paid  to  the  detoidants  in  the 
attacbmoit  suit,  and  one  ct  whteh  remiUna 
unpaid. 

After  the  plaintiffs  In  the  former  action 
had  pnnAaMd  die  atock  at  tiie  aherUTe  sale 
they  transfetred  to  this  plaintiff  "all  th^r 
right  title  and  Interest  In  and  to  said  84 
aharee  of  the  stock  above  described,  and  all 
thereof."  No  assignment  to  plaintiff  la  al- 
lied, ezowt  as  shown  by  the  language  qnot- 
ed  in  the  preceding  senteace. 

[1]  The  position  stated  by  appellant  la  that 
the  right  to  dividends  Inheres  in  shares  of 
corporate  stock,  and  Is  held  under  levy  of 
attachment  on  the  shares  and  passes  to 
the  execution  purchiuer  of  shares  attached. 
With  this  contention  we  agree,  and  it  Is  not 
denied  by  the  respondent  In  McCarthy  Co. 
V.  Soothe,  2  Gal.  App.  170,  83  Pac.  175,  this 
court  dedared  that  all  of  the  profits  and  div- 
idends to  accrue  from  attached  stock  are  Im- 
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poQoded  equally  with  tbe  stoiA  Itself.  See, 
also,  Cook  on  Corporations  (6tb  Ed.)  S  484. 

[2]  It  is  suggested,  however,  that  the  plain- 
tiff cannot  recover  because  the  asslgDment 
nnder  which  he  claims  did  not  include  any 
Interest  In  past  dividends.  The  transfer  to 
him  was  of  the  stock  only,  and  he  took  the 
stock  as  it  stood.  With  this  contention  we 
agree.  The  plaintiff's  poslti<m  la  precisely 
the  same  as  if,  without  any  attachment,  the 
stock  had  been  transferred  by  the  owners 
thereof  to  tbe  plaintiff  after  these  dividends 
were  declared.  The  fact  that  plaintiff's  as- 
signors ^Ight  have  maintained  this  action  is 
of  DO  benefit  to  plaintiff,  since  It  is  not  shown 
that  they  transferred  to  plaintiff  anything 
more  than  the  stock  as  it  stood  when  assign- 
ed to  plaintiff. 

[3]  When  the  dividends  were  declared  they 
became  a  personal  debt  from  the  corporation 
to  the  defendants  Maler  et  al.,  but  remained 
subject  to  the  lien  of  the  attachment  The 
execution  sale,  therefore,  carried  to  the  pur- 
chasers the  right  to  these  dividends,  but  this 
right  retained  Its  character  as  a  right  to  the 
benefit  of  declared  dividends  and  remained 
separate  from  tbe  stock.  Therefore  the  mere 
assignment  of  the  stock  did  not  carry  with 
it  a  right  of  action  on  the  dividends.  10  Cya 
657:  Cook  on  Corporations  (4th  Ed.)  S  539; 
Hopper  V.  Sage,  132  N.  T.  630,  20  N.  E.  350, 
8  Am.  St  Rep.  771. 

Tbe  demurrer  was  properly  snstalnedt  and 
the  jndgmoit  Is  affirmed. 

We  oODcar:  JAMBS.  J.;  SHAW,  X 


CAIN  V.  FRRNCH.    (Civ.  1310.) 

(District  Court  of  AT>?>*al,  First  District,  Cali- 
fornia.   Sept.  2-2,  1!)14.    RebearlDtr  Denied 
by  Supreme  Court  Nov.  21,  1914.) 

L  CAHOELI^'nON  or  iTSWTKUUEinB  (|  47*)— 

Pboceedings— Evidence— SumciENOT. 
In  an  action  to  cancel  a  note  which  defend- 
ant claimed  was  given  bim  In  payment  for  I^al 
services  for  which  plaintiff  claimed  he  bad  been 
otherwise  fully  paid,  evidence  as  to  the  lack  of 
consideration  for  the  note  Md  soffldent  to  sup- 
port a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  case^  see  Cancellation 
of  Instmmeiits,  Coat  Dig.  K  lOS,  103;  Dec 
Dig.  8  47.*] 

2.  Appeal  and  Ebaoa  «  835*)— Cotntrs  (| 
487*)— Review— Points  as  Baiseo  on  Mo- 
tion roB  Rehkabino.  . 

Points  raised  for  the  first  time  In  a  i>etl- 
tton  for  a  rehearing  or  for  a  transfer  to  the 
Supreme  Court  will  not  be  considered. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  3241-S243;  Dec.  Dig.  | 
835;*  Courts.  Cent  Dig.  H  703,  1307-1315; 
Dec.  Dig.  S  487.*] 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  P.  F.  Gosbey,  Judge. 

Action  by  Annie  Cain  against  Henry 
French.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant 
appeals.  Affirmed. 

See,  also,  143  Pac.  07. 


Henry  French,  cf  Ban  Joee,  In  pro.  per. 
W.  A.  Beasley,  of  San  Jose,  for  respondait. 

KERRIGAN,  J.  Tbe  appeal  in  this  case 
was  taken  to  this  court  and. an  opinion  ren* 
dered  and  filed ;  but  it  appearing  upon  a  peti- 
tion for  transfer  to  tbe  Supreme  Court  that 
the  action  was  one  in  equity,  of  which  tbe  ap- 
pellate Jorlsdlctdon  Is  in  tbe  Suprwie  Court, 
the  petition  for  transfer  was  granted  upon 
that  ground.  The  case  was  subsequently 
by  the  Supreme  Ooort  transferred  to  this 
court  for  decision. 

After  a  careful  re-examlnatlon  of  tbe 
record  and  briefs,  we  are  satisfied  with  the 
views  expressed  in  our  opinion  heretofore 
filed,  to  which  we  adhere.  That  opinion  is 
as  follows: 

"This  is  an  action  brought  by  the  plaintiff 
against  the  defendant  for  tne  cancellation  of  a 
promieaory  note  dated  October  19,  1909,  for 
$400.  In  addition  to  hU  answer  denying  the 
averments  of  the  complaint  defendant  filed  a 
cross-complaint,  in  which  he  prayed  for  judg- 
ment agamst  tbe  plaintiff  for  tbe  amount  of 
the  note  and  costs.  An  answer  to  the  cross- 
complaint  Was  served  and  filed. 

"The  pleadiagB  presented  two  issues,  to  wit: 
Was  there  a  consideration  for  the  note?  (2) 
Was  Annie  Cain's  sigoature  to  the  note  pro- 
cured by  undue  infiuence? 

"The  case  was  tried  before  a  jury,  which  re- 
turned a  special  and  also  a  general  yerdict,find- 
iog  both  issues  in  favor  of  the  plaintiff.  Find- 
ings of  facts  and  conclusions  of  law  were  filed ; 
a  motion  for  a  new  trial  was  denied,  and  the 
case  is  here  on  an  appeal  from  the  judgment 
and  order  denying  said  motion. 

[I]  "According  to  tbe  story  told  by  the  defend- 
ant the  plaintiff  called  on  him  at  his  law  office 
in  June,  1907,  and .  stated  to  him  that  her 
nncle.  a  man  of  advanced  age,  with  whom  she 
had  lived  for  21  years,  working  hard  Cor  him 
during  that  time,  had  entirely  changed  his  atti- 
tude toward  her,  and  that  she  feared,  from  things 
he  had  said,  that  he  would  revoke  a  testamen- 
tary disposition  theretofore  made  in  her  favor ; 
that  she  Instructed  tbe  defendant  to  interview 
her  uncle,  and  if  possible  to  persuade  bim  to 
modify  his  attitude  toward  her,  and  eidier  pay 
her  for  tbe  services  rendered  him,  or,  in  oraer 
that  she  might  not  be  subject  to  his  whims,  to 
induce  him  to  secure  to  ber  some  of  his  property 
in  recognition  of  her  21  years  of  service;  that 
accordingly  defendant  Interviewed  plaintiff's  un- 
cle, and  persuaded  him  to  make  her  an  absolute 
deed  of  7S  acres  of  land  in  Santa  Clara  valley, 
worth  over  $200  per  acre.  The  evidence  in- 
troduced by  the  ddendant  showed  also  that  he 
rendered  her  other  services,  alt  which  defoid- 
aut  claimed  were  worth  more  than  the  amount 
of  the  promissory  note  given  to  him  by  plaintiff, 
and  that  the  note  was  accepted  by  htm  as  a  com- 
promise of  his  original  clum  for  fees. 

"Ibe  evidence  introduced  by  tiie  defendant  in 
support  of  his  answer  to  the  oomplaint  tended  to 
show  that  he  sent  bis  agent  to  the  plaintiff  a 
few  days  before  the  time  when  his  claim  for 
services  rendered  her  would  be  barred  by  the 
statute  of  limitations;  that  at  that  time  plain- 
tiff stated  that  she  was  nnable  to  pay  tli« 
amount  demanded,  or  any  substantial  amonut: 
and  that  it  was  finally  agreed  between  her  and 
the  agent  that  defendant  would  accept  her  prom- 
issory note  for  $400  in  payment  for  said  serv- 
ices; that  plaintiff  was  in  good  health,  and 
knew  exactly  what  she  was  doing;  that  more- 
over no  undue  Infiuence  was  attempted  or  ex- 
ercised upon  her. 

"On  the  other  hand,  plaintiff  testified,  on  the 
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■object  of  dtfendant's  »erTlc«e,  that  she  applied 
to  him,  not  as  an  attorney,  but  as  an  old  friend 
of  her  nnde,  and  ao  itated  to  him  at  the  time, 
and  that  her  requeat  to  him  was  to  intercede 
in  bar  behalf  with  her  uncle  for  permiBsion  to 
take  a  vacation,  she  being  ill  and  needing  a 
rest ;  that  he  did  render  ner  some  service  in 
this  regard;  and  that  she  paid  him  for  the 
same.  She  farther  testified  that  the  defendant 
was  instrneted  by  her  ancle  to  draw  up  a  deed 
oonveTing  to  her  his  farm,  which  deed  was  to  be 
snbstituted  for  some  other  form  of  disposition 
of  the  property  whidi  had  theretofore  been  made 
to  her;  that  she  and  her  uncle  called  aeveral 
times  at  the  offices  of  the  defendant  for  this 
deed,  bnt  being  nnable  to  find  him  in  they  final- 
ly went  to  another  lawyer  and  employed  him 
to  draw  the  required  Instrument)  by  which  there 
was  amveyed  to  plaintiff  by  her  ancle  the  land 
mentioiMd,  which  deed  was  duly  aecated  and 
recorded;  that  the  defendant  was  paid  for  his 
services  concerning  the  deed,  and  his  receipt 
therefor  taken.  In  brief,  as  to  this  branch  of 
the  case,  plaintiff's  testimony  is  to  the  effect 
that  the  defendant  was  paid  In  fall  for  all  aerv^ 
Ices  rendered  by  him  to  her  and  her  uncle. 

"On  this  subject  of  the  consideration  for  the 
note  there  Is  sufficient  evidence  given  by  the 
plaintiff  to  support  the  general  verdict  of  the 
jury  in  her  favor.  Irrespective,  then,  of  plain- 
tiff's allegations  of  the  employment  by  the  de- 
fendant of  undue  influence  in  procuring  the  exe- 
cution of  the  note,  the  defendant  could  not  re- 
cover thereon.  It  becomes  therefore  onneces- 
sary  to  go  into  a  discnssion  of  the  evidence  as 
to  siudi  undue  influence  upon  which  the  ^tecial 
verdict  of  tile  ivar  was  founded." 

[2]  &i  Ow  petltlDii  for  transfer  to  ttie  8a- 
preme  CJourt  we  note  that  several  points  are 
nude  which  were  not  theretofore  raised. 
These  we  think  are  without  sabstanttal  mer- 
it; bn^  in  any  event,  p^ts  nlaed  for  the 
first  time  In  a  petition  for  rehearing  or  for 
tzanafer  wUl  not  be  otmaldered.  Payne  r. 
Treadwdl.  16  OaL  221;  KellosK  t.  Cochran, 
87Gal.l8Si,2SFac6T7,12Ii.B.A.104;  San 
FraiHdsco  t.  Padflc  Bank,  88  Cal.  28,  26  Pac 
615,  886. 

The  Judgment  and  order  an  affirmed. 


We  Gtmcor: 
ABDS.  J. 


LENNON.  P.  S.t  BIOH- 


SILVEBIA  T.  ALBXANDEB.    (No.  1878.) 

(Dtetrict  Court  of  Appeal,  Eirst  District.  Ctl- 
Ubmla.  Sept  25, 1814^ 

1.  Apfbal  ahd  Bbbob  (I  1009*)— Bbtiew— 
QuKsnoNB  ow  Fact. 

In  an  action  to  set  aside  a  deed  to  the  gran- 
tor's physician,  a  finding  that  no  undue  mfio' 
oice  was  exercised  supported  by  material  evi- 
dence could  not  be  disturbed,  even  thoogh  the 
evidence  showed  a  fiduciary  relation  between 
the  grantor  and  grantee  raising  a  presumption 
ot  fraud. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  8870-8978;  Dec.  Dig.  f 
1009.') 

2.  DEBDB  Q   19*)  — CONSIDEEATIOir— AGBIS- 
ItXIVXS  TO  SUFFOBT  ObANTOR. 

A  deed  to  the  grantor's  physician  in  con- 
sideration ot  his  agreement  to  make  certain  pay- 
nenta  of  money  and  to  care  for  the  grantor  dur- 
ing the  rest  of  her  life  was  supported  by  a  suf- 
ficient and  adequate  consideration  in  the  ab- 
sence of  fraud,  though  the  grantor  died  shortly 
afterwards,  and  the  benefits  received  by  her  as 


a  result  of  the  contract  were  therefore  small 
in  comparison  with  the  value  of  the  proper^ 
conveyed ;  it  not  appearing  that  her  eany  deaui 
was  expected  when  the  deed  was  executed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  S  38;  Dec.  Dig.  {  19.*] 

3.  Dbbds  (I  211*)— Mental  Gapacutt— Sdt- 

FXOIBHCT  OF  EVIDENCE. 

In  an  action  to  set  aside  a  deed,  a  finding 
of  mental  capacity  was  sustained  by  the  evi- 
dence where  five  unimpeached  witnesses  testi- 
fied that  the  grantor  was  not  of  weak  or  un- 
sound mind,  but  on  the  contrary  was  a  woman 
of  exceedingly  sound,  independent,  and  strong 
mind,  6ven  assuming  that  the  relation  between 
the  grantor  and  grantee  was  fiduciary  and  that 
the  burden  was  therefore  on  the  grantee  to 
prove  that  the  deed  was  made  by  the  grantor 
while  in  full  possession  of  her  faculties. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  637-647;   Dec  Dig.  |  211.*1 

Appeal  from  Superior  Court,  Alameda 
Oonnty;  F.  B.  Ogden,  Judge. 

Action  hy  JoUa  J.  Silveila,  as  administra- 
trix ot  Ellen  E.  Clark,  deceased,  against 
Paul  C.  Alexander.  From  an  order  denying 
a  new  trial  after  a  Judgm«it  for  defendant^ 
plaintiff  appeals.  Affirmed. 

Fitzgerald  &  Abbott,  of  Oakland  (Cbarlra 
A.  Beardsley,  of  Oakland,  ot  counsel),  for 
appellant   Jordan,  Rowe  A  Braon,  of  San 

Francisco,  for  respondent. 

BIOHABDS,  J.  This  Is  an  action  In  equity 
by  the  plaintiff,  as  administratrix  of  the  es- 
tate of  her  mother,  Ellen  B.  Olaxk,  In  whl<^ 
It  la  Boni^t  to  have  a  certain  deed  to  the 
premises  described  in  the  complaint  set  aside 
upon  the  gronnd  that  at  the  time  the  deed 
was  made,  BUen  B.  Clark  was  acting  under 
undue  Influraice  and  was  tfi  such  feeble  mind 
as  not  to  know  what  she  was  doing,  and 
that  no  adequate  consideratlcHi  passed  to  ber 
from  the  defendant  for  the  property.  Judg- 
ment went  for  the  defendant.  Tbeieafter, 
In  due  time,  plalntifE  moved  tot  a  new  trial, 
which  was  dolled ;  and  dils  appeal  la  from 
that  ordo*. 

For  some  time  prior  to  the  date  of  the 
deed,  the  property  had  stood  of  reoord  In  the 
name  of  Peter  and  Bona  Wrancorlch,  who^ 
in  consideration  for  the  deed  to  them,  had 
agreed  with  Mrs.  Ellen  £L  Clark,  the  deceas- 
ed, to  take  care  of  her  as  long  as  she  lived ; 
if  she  needed  money  to  get  it  for  her,  and 
to  bury  her;  and  Vaeiy  also  loaned  her  f2O0ii 
Thereafter,  and  while  the  decedent  was  at 
the  California  Woman's  Hospital  In  San 
Francisco,  feeling  that  she  would  be  121  for 
some  time  and  not  being  on  good  ttfms 
with  any  of  her  r^tlves,  she,  on  the  2d 
day  of  April,  1809,  sent  for  Peter  Wranco- 
vlch.  When  he  arrived,  she  told  him  that 
there  would  be  a  large  expmse  to  meet  for 
the  h(^ltBl  and  doctor,  and.  If  she  died, 
there  would  be  also  her  funeral  expenses  to 
pay;  that  she  had  a  splendid  doctor,  who 
was  going  to  take  care  of  her  as  long  as  she 
lived,  which  might  be  for  a  year  or  two. 
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"This  expense,"  she  said,  **y(ra  cannot  pay." 
Finally,  she  requested  him  to  transfer  the 
property  to  the  defendant.  Wrancovlch  was 
willing  to  make  the  requested  deed  npon  pay- 
ment to  him  of  the  $200  which  he  had  ad- 
vanced. The  next  morning,  April  3,  1909,  a 
deed  from  Wrancovlch  and  wife  to  Dr.  Paul 
G.  Alexander  was  made  and  handed  to  Mrs. 
Clark,  whereupon  she  sent  for  the  defend- 
ant, and  when  he  arrived  said  to  him: 

"Doctor,  here  is  the  deed.  You  were  a  good 
doctor  to  me.  You  get  the  deed,  and  I  get  the 
rent;  and  you  support  me  as  long  as  I  live." 

To  all  of  which  the  doctor  agreed. 

Subsequently  Mrs.  Clark  was  removed 
from  the  CaUfornla  Woman's  Hospital  tn 
San  Francisco  to  the  Home  of  Incurables, 
also  In  San  Francisco ;  and  on  the  19th  day 
of  April,  1909,  16  days  after  the  Wranco- 
vicbes  made  the  deed  to  the  defendant,  she, 
having  been  advised  that  it  would  be  pru- 
dent to  do  so,  herself  executed  a  deed  of  the 
property  to  him.  At  the  time  of  making 
this  last  deed,  when  asked  by  the  attorney 
who  drew  It  wliy  she  was  doing  so,  she  re- 
pUed: 

"Di.  Alexander  has  been  very  kind  to  me; 
and  lie  is  one  ci  the  few  friends  that  I  have  in 
the  world.  He  not  only  has  treated  me  when 
he  thought  I  didn't  have  any  money,  but  he  has 
treated  me  ever  sin^  I  was  in  Oie  Woman's 
HospitaL  He  ia  going  to  take  care  of  me  and 
support  me,  and  give  me  medical  attention  as 
long  as  I  live." 

These  facts,  which  are  undisputed,  were 
corroborated  by  the  testimony  of  several  dis- 
interested witnesses,  as  was  also  the  fact 
that  she  was  of  Sound  mind  at  the  time  the 
deed  was  made.  Upon  the  subject  of  the 
consideration  for  the  deed,  the  defendant 
teatifled  as  follows: 

"There  was  an  agreement  or  understanding 
between  Mrs.  Clark  and  me  other  than  the  mon- 
ey  I  paid  for  her  in  regard  to  the  consideration 
for  the  deeds  of  April  8d  and  19th.  Mrs.  Clark 
aaked  me  to  take  care  of  her  as  long  as  she 
lived;  and  I  certainly  did.  I  nve  her  medical 
attendance  all  the  time  1  agreed  to;  and  I  paid 
for  her  support  and  maintenance  as  I  agreed  to. 
I  was  to  defray  her  funeral  expenses,  and  I  did 
that.  I  viaited  Mrs.  Clark  every  day  and  some- 
times  twice  a  day  tor  a  period  of  atmut  six 
weeks  before  her  death:  and  I  gave  lier  the 
benefit  of  my  medical  skill  and  MVice  dnring 
that  time." 

It  Is  admitted  bj  coniuel  for  tlie  plaintiff 
tbat  tbtf  defendant  paid  oat  altogether  on 
feccoant  of  the  deceased  $606.  In  addition 
to  this  Bum,  defendant  teatlfled  that  be  vi»- 
Ited  Mrs.  Clark  60  timca.  and  that  Ma  Tiatta 
were  wortti  f6  apiece^  makii^  the  farther 
Bum  <rf  $SOa  Mrs.  CSark  at  the  time  of  her 
death  was  66  yeara  old.  She  was  Uie  victim 
of  cancer,  and  died  six  weeks  after  the  mak- 
ing oC  the  deed  to  Dr.  Alezandn.  Hie  deed 
dated  April  19tb  to  the  defendant  Is  tbe  one 
•ongbt  by  tbls  action  to  be  canceled  and  an- 
nulled. 

As  before  stated,  the  flndlngs  of  tbe  trial 


BEPORTEIB  (OaL 

Court  were  in  fovor  of  0ie  defendant ;  and  th« 

plaintiff  now,  as  she  did  on  the  motion  for 
a  new  trial,  challenges  the  sufficiency  of  the 
evidence  to  sustain  those  findings.  She  as- 
serts that  the  defendant  used  ondue  infln- 
ence  to  procure  the  deed,  that  the  consider- 
ation for  the  deed  was  Inadequate,  and  tliat 
tbe  decedent  was  without  sufficient  under- 
standing to  make  the  transfer  In  question. 

[1]  Assuming  tliat  the  evidence  shows  that 
a  fldnclary  relation  existed  between  the  de- 
fendant and  Ellen  EX  Clark,  sufllcient  to 
raise  tbe  presumption  of  fraud,  still  as  the 
court  found  on  material  evidence  that  no 
undue  influence  was  exercised  on  her  by  the 
defendant  in  order  to  procure  the  execution 
of  the  deed,  we  are  unable,  even  if  so  in- 
clined, which  we  are  not,  to  dlatarb  tbat 
finding. 

[2]  As  to  tbe  claimed  lack  of  considera- 
tion, it  iB  sufficient  to  say  that  under  the 
agreement  the  defendant  was  to  make  cer- 
tain payments  of  money  and  to  care  for 
Ellen  B.  Clark  during  the  remaining  period 
of  her  life.  He  kept  that  agreement  True, 
she  died  shortly  after  the  deed  was  execut- 
ed; but  there  Is  nothing  in  the  record  to 
record  to  show  that  her  early  demise  was  to 
be  expected.  While  the  benefits  received  by 
her  as  a  result  of  the  contract  were  small 
In  comparison  with  the  value  of  the  proper- 
ty conveyed,  tliis  Is  not  a  sufficient  groond 
for  setting  It  aside.  In  the  absence  of  fraud, 
the  amount  of  the  consideration  for  the  deed 
was  Immaterial.  DrtscoU  t.  Driscoll,  14ft 
CaL  628,  528,  77  Pac.  471. 

It  Is  not  disputed,  and  it  has  been  re- 
peatedly held  tbat  a  deed  executed  In  con- 
sideration ot  a  grantee'a  promise  to  furnish 
Bopport  to  tbe  grantor  for  life  la  based  upon 
an  adequate  cmislderaUon.  Norrla  t.  LUly, 
147  OaL  7S4,  82  Pac.  426,  108  Am.  St  Itep. 
188. 

[I]  Coming  finally  to  the  qneetton  oon- 
cendng  tbe  capacity  of  mien  EL  Clark  to 
make  the  deed,  and  again  assuming  mat  tlw 
relation  between  her  and  the  defendant  waa 
flductary,  and  tbat  for  tbls  reaacoi  the  law- 
cuts  upmi  the  defradant  the  burdm  of  prov- 
ing that  tbe  deed  was  made  by  lbs.  Gla^ 
while  In  full  posaesslon  of  her  faculties 
(Payne  v.  Payne,  12  CaL  App.  261.  2S4,  107 
Pac.  148),  still  as  five  witneases;  all  unim. 
peached,  testified  that  she  waa  not  of  -weak 
or  unsound  mind,  but  on  tbe  contrary  was  a 
woman  of  exceedingly  sound,  ind^endent, 
and  strong  mind,  we  are  at  a  loss  to  see  bow 
It  can  be  seriously  contended  tiiat  tbe  find- 
ing as  to  her  sonndneas  of  mind  waa  not 
sustained  by  tbe  evidence^ 

No  other  point  urged  merits  consideration. 

Tbfi  order  is  affirmed. 

We  oonenri  UENNON,  P.  J.;  KBBOI- 
OAN,  J, 
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RETNOLDS  T.  JACKSON.    (CUt.  1242.) 
(Dirtri^t  Gonrt  of  Appeal.  TbM  District.  Cal- 
Uoniia.   Sept  21,  1914.) 

L  FABIiraBBHIF    {}  53*)— BVIDBNOI  —  BZIST- 

incE  Of  Paetwxrship. 
Eridence,  in  an  action  for  an  accounting 
of  an  alleged  partnership  between  plaiatifiTa  as- 
■igixir  and  defendant  to  procure  options  on  and 
■ell  land,  held  to  sustain  a  finding  that  plain- 
tiff's assignor  and  defendant  bad  not  entered 
into  a  jwrtnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
CenL  Dig.  SS  76,  7»;  Dec.  Dig.  f  53.*] 

2.  PABTlTKBaBIP  (1  828*)  —  ACTION  FOB  Ao- 
COUimNO—BTIDBMOB— PeBTOBUANOE. 

Eridenee  heid  to  sustain  a  finding  that 
plaintiff's  Bssignnr  had  failed  to  cam  out  his 
part  of  an  oral  agreainuit.  hy  whkh  the  net 
commiaaiou  <Ht  the  sale  of  laiid  were  to  be  di* 

Fided. 

[Ed.  Note^— For  other  cases,  see  Partnership, 
Cent  Dig.  H  779-7S1;  Dec.  Dig.  |  328.*] 

8.  Afpbae.  and  Ebbob  (|  1011*)— FiHDinaa— 

OOKCLCSIVEmEBS. 

The  appellate  court  will  not  disturb  find- 
ings based  on  evidence,  wherein  l^ere  Is  a  sub- 
■tantial  conflict 

[Ed.  Note.— For  other  cases,  see  Aopeal  and 
Error,  Cent  Dig.  »  8989-3989;  Dec.  Dig.  | 
lOlL*] 

1  PiBTiraBSHiF  (S  328*)  —  Aonoif  fob  Ao- 

CODNTIHa— £nDKNOB— BXIBTKHOB  OF  AOBXB- 
MSHT. 

Evidence,  in  an  action  for.  an  accounting 
of  an  alleged  partnership  between  plaintiff's 
assignor  and  defendant  to  procure  options  on 
and  sell  land,  held  to  sustain  a  fining  that  the 
parties  orall;  agreed  to  divide  the  net  commis- 
■ioos  received  by  defendant  on  the  sale  of  auch 
land. 

[Ed.  Note.— For  other  eaaes,  see  Partnership, 
Cent  Dig.  H  779-781:  DebDig:  I  82&*1 
6i  Tbux  897*)— FonmiGa— Matbbxal  Ib- 

BOB. 

In  such  action,  where  the  trial  court  found 
that  the  parties  entered  into  an  agreement  to 
■hare  commissions  from  the  sale  of  the  land, 
provided  plaintiff's  assignor  either  sold  or  pro- 
cured a  purchaser  for  it,  but  Uiat  plaintia'B  as- 
signor did  not  perform  his  part  of  the  agree- 
meat,  the  question  whether  defendant  agreed  to 
aecotmt  to  plaintiff's  assignor  for  the  commia- 
■ions  from  the  sale  of  the  tract  and  to  pay  him 
ooe-half  thereof  was  not  a  material  issue,  so  as 
to  require  any  finding  thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  St  940-946;  Dec  Dig.  S  397.*] 

Appeal  from  Superior  Court,  City  and 
County  ot  San  Frondsco;  Frank  J.  Murasky, 
Jndge. 

Action  by  William  H.  Reynolds  against 
Qwtge  H.  Jackson.  Judgment  for  defend- 
ant, uid  jlalntltC  appeals.  Aflbmed. 

Fitzgerald.  Abbott  &  Beardsiey,  of  Oak- 
lind.  for  sppellant  Wm.  J.  Herrin,  of  8an 
ftaudaco,  and  A.  H.  Hewitt*  of  Toba  Olty. 
for  respfMideot 

HABT,  J.  The  plaintiff  as  tbe  assignee  of 
W.  B.  B«ynold8,  brought  this  action  for  an 
accounting  "of  aU  the  dealings  and  transac- 
Uona  of"  an  alleged  copartnership,  "and  for 
aodi  other  and  fortber  relief  as  may  be 
Jurt,"  etc 


The  complaint  alleges  that; 

"On  or  about  the  15th  day  of  July,  3904,  W. 
6.  Reynolds  and  defendant,  at  the  city  and 
county  of  San  Franciaco.  state  of  California, 
entered  into  and  formed  a  copartnership,  as 
equal  partners,  for  the  sole  puriwse  of  procur- 
ing options  on,  buying,  selling,  and  deauiw  in, 
a  certain  tract  of  land,  situated  in  the  county 
of  Sutter,  in  said  state;  and  that  said  W.  B. 
Reynolds  and  defendant  thereupon  entered  upon 
and  transacted  said  copartnerahip  business. 
That  said  tract  of  land  was  on  or  about  the  1st 
day  of  October,  1904,  finally  sold  and  disposed 
of,  resalting  in  a  profit  to  said  partDership,  as 
plaintiff  Is  informed  and  believes,  in  at  least 
the  sum  of  125.000." 

It  Is  further  alleged  that  the  defendant, 
at  the  time  of  the  establishment  of  said  co- 
partnership, promised  and.  agreed  with  said 
W.  B.  Reynolds  to  account  to  and  pay  over  to 
him  (Reynolds)  his  proportional  share  of  all 
moneys  received  on  account  of  said  partner 
atilp  and  its  dealings  In  said  tract  of  land 
It  Is  then  complained  that  the  defendant  has 
collected  and  received  the  whole  of  the  profltf* 
accruing  to  the  said  copartnership  by  reasoc 
of  the  sale  of  said  tract  of  land;  that  the 
profits  so  received  amount  to  at  least  the  sum 
of  $25,000,  and  that  the  defendant  has  wrong- 
fully, and  without  the  assent  of  the  plaintiff, 
appropriated  the  same  to  his  own  use  and 
benefit;  that  neither  the  plalnUff  nor  said 
W.  B.  Reynolds  has  ever  re^elTed  or  been 
paid  any  money  by  the  defendant  on  account 
of  said  profits;  that  no  settlement  of  said  co- 
partnership accounts  has  ever  been  made  or 
bad  between  the  said  W.  B.  Reynolds  and  the 
defendant  or  between  the  plaintiff  and  the 
defendant;  that  the  plaintiff  and  said  W.  B. 
Reynolds  have  each  frequently  applied  to  and 
demanded  of  the  defendant  to  come  to  a 
final  settlement  with  respect  to  said  copart- 
nership accounts,  but  that  the  defendant  has 
always  refused,  and  still  continues  to  refuse, 
to  render  either  the  plaintiff  or  to  the  said 
W.  B.  Reynolds  any  account  whatsoever  of 
the  said  copartnerahip  affairs  or  of  the  co- 
partnership money  received  by  him;  that  it 
will  appear  upon  a  Just  and  true  settlement 
of  the  said  copartnership  account  that  a  large 
sum  of  money  will  be  due  from  said  defend- 
ant in  respect  of  said  copartnership. 

It  is  averred  that  on  the  Ist  day  of  Decem- 
ber, 1904,  said  W.  B.  Reynolds  sold  and  trans- 
ferred all  his  Interest  In  said  copartnership, 
its  property,  mooey,  and  demands,  to  tbe 
plalntur. 

The  answer  specifically  denies  each  and  all 
the  material  averments  of  the  complaint 

The  court  found  that  said  W.  B.  Reynolds 
and  tbe  defendant  did  not  at  any  time  enter 
Into  or  form  a  copaitnership  as  equal  part- 
ners or  otherwise,  for  the  purposes  mentioned 
in  the  complaint  The  court  did  find,  how- 
ever, that  tbe  plaintiff's  assignor  and  tbe  de- 
fendant, on  the  15th  day  of  July,  1904,  or 
thereabouts,  entered  into  an  oral  agreement, 
by  the  terms  of  which  the  defendant  agreed 
that.  If  the  plalntltrs  assignor  would  sell  or 
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find  a  pnrcbaser  for  the  tract  of  land  refer- 
red to  In  the  complaint,  the  aefendant  would 
divide  with  Bald  W.  B.  Reynolds  the  net  com- 
missions  to  be  received  bj  him  from  the  sale 
of  said  tract  of  land.  But  the  court  further 
found  that  "plaintlff*B  assignor  did  not  sell 
said  land,  or  any  part  thereof^  nor  did  he  find 
a  purchaser  for  said  land,  or  for  any  part 
thereoL"  As  a  conclusion  of  law  from  the 
facts  as  found,  the  court  found  that  the 
plaintiff  is  not  entitled  to  anything  by  reason 
of  this  action,  and  Judgment  passed  to  the 
defendant  accordingly.  The  plaintiff  ap- 
peals from  said  Judgment  and  from  the  or- 
der denying  him  a  new  trlaL 

The  potnts  uiged  for  a  rerersal  an  mainly 
that  the  flndinga  are  not  soi^rted,  and  that 
the  court  failed  to  find  on  a  material  Issue. 

It  Is  unnecessary  to  give  here  a  detailed  or 
even  an  extended  epitomised  statement  of  the 
testlmoiy  of  the  plaintiff's  assignor,  W.  B. 
R^nolds,  and  that  of  other  witnesses  called 
by  him.  Bespectlng  the  evidence  offered  and 
received  in  enpport  of  the  compl^t,  it  win 
be  saffldeot  to  say  that  said  Beynolds  testi- 
fied to  the  fmnatlon,  in  July,  1904.  by  oral 
agreement  of  a  copartnership  between  him- 
self and  the  defendant,  as  alleged  in  the 
complaint,  and^that  other  witnesses  testified 
to  facta  and  to  declarations  by  (he  defend- 
ant tending  strongly  to  corroborate  the  testi- 
mony of  the  plain ttOTa  assignor  upon  that 
p<dnt;  that  said  Beynolds  testified  further 
that,  upon  the  establishment  of  mid  copart- 
nership, he  at  once  proceeded  to  take  steps 
to  find  a  purchaser  of  the  land  to  which  the 
partnership  agreement  related,  and  that 
finally  he  met  and  talked  with  one  E.  Wine- 
man,  of  San  Luis  Obispo  (who  was  looking 
for  an  investment  In  land),  relative  to  the 
land  for  the  sale  of  which  said  alleged  co- 
partnership was  formedf  and  that  Wloeman 
eventually,  and  within  a  short  time  after 
said  conversation,  purchased  said  laud ;  that 
the  defendant  afterwards  admitted  to  said 
Beynolds  that  he  made  a  profit  of  ^,000  on 
the  transaction,  bat  denied  that  Beynolds 
was  entitled  to  any  part  thereof. 

The  defendant  testified,  however": 

That  he  never  at  any  time  had  any  transao- 
tkm  Invtdvinc  the  subject^natter  of  this  action 
with  W.  BTBeynolda  "He  [referring  to  said 
Reynolds]  asked  me  if  I  bad  some  land  suit- 
able for  dredging  and  reclaimlnK,"  testified  the 
defendant.  ''This  was  long  before  the  sale  was 
made.  I  had  no  transacthms  with  Mr.  Beynolds 
regarding  the  sale  of  land  in  Satter  county. 
I  didn't  have  any  transactions  with  the  man 
at  alL  I  bad  a  conversation  with  him.  1  don't 
remonber  now  just  what  time.  He  came  to  me 
on  the  street  in  front  of  the  Lick  House,  some 
time  along  in  the  summer.  That  conversation 
did  not  relate  to  the  land  that  Mr.  Wioeman 
purchased,  onl;  a  small-  portion  of  it — to  the 
portion  of  land  that  belonged  to  Antone  Borel 
and  Mr.  Nutal.  There  were  4,700  acres  in  tbat 
tract.  It  was  situated  in  Sutter  county  about 
three  or  four  miles  out  from  Marcuse.  That  is 
part  of  the  land  that  I  sold  to  Mr.  and  Mrs. 
Wineman  and  referred  to  in  the  depositions  of 
Mr.  and  Mrs.  Wineman  just  read.  Regarding 
this  land,  Ur.  Reynolds  told  me  that  he  bad  a 


man  who  had  two  dredgers,  and  he  was  look- 
ing for  a  piece  of  land  to  buy,  end  he  wanted 
the  land  where  he  could  reclaim  it,  and  wanted 
to  know  if  I  had  land  suitable  for  that  business, 
and  I  mentioned  this  particular  piece  of  land  and 
told  him  that  it  might  moke  a  fairly  good  recla- 
mation—this portion.  I  made  an  agreement  with 
him  regarding  the  sale  of  the  land.  The  agree- 
ment was  not  in  writing.  After  talking  to  nje 
about  the  land,  be  spoke  about  this  man  and  he 
said— he  wanted  to  know  the  price,  and  I  told 
him  that,  if  this  man  would  sell  this  land  for  $10, 
we  would  divide  $2.50  an  acre  on  the  land.  He 
would  take  $1.25  and  I  would  take  $1.25.  U  it 
was  sold  at  $10.  That  is  all  the  agreement  I 
had  with  him.  I  never  bed  any  other  agree- 
ment with  him  concerning  any  other  land  in 
Sutter  county.  3%at  is  the  only  piece  of  land 
that  I  bad  an  agreement  with  him  eonceroing 
the  sale  of.  He  never  sold  the  land.  He  never 
came  to  me  with  the  name  of  a  purchaser.  He 
told  me  several  times  on  the  street  that  some- 
body was  going  to  come.  I  bad  not  had  the  land 
for  sale  so  very  long;  a  few  months.  I  bad  tfae 
land  staked  out— knew  that  I  could  (cet  It 
any  time  I  wanted  it,  but  I  told  Mr.  Borel  that, 
whenever  I  found  a  purchaser,  I  would  call  on 
him  for  an  option  for  this  land;  but  I  never 
got  the  option  until  away  along  in  the  latter 
part— I  don't  know— but  It  was  the  first  of  Au- 
gust, somewhere  along  there.  The  option  was 
in  writing.  Mr.  Borel  signed  it,  but  I  did  my 
busineaa  with  his  private  secretary." 

The  defendant  further  testified  that  he 
thought  that  he  Introduced  W.  B.  Reynolds 
to  Wlnuuan,  the  purchaser  of  the  Sutter 
coun^  lauds.  After  Wineman  bad  decided 
to  buy  the  land  through  the  defendant,  the 
latter  met  Reynolds  at  the  Lick  House.  Rey- 
nolds asked  the  defendant  If  he  had  sold 
Wineman  "a  lot  of  land"  In  Sutter  comity, 
and,  upon  an  affirmative  reply  by  the  de- 
fendant, Insisted  that  he  (said  Reynolds)  hav- 
ing first  brought  Wlneman's  attention  to  said 
land,  and  thus  put  him  In  the  way  of  making 
the  purchase,  was  entitied  to  his  share  of 
the  profits  from  the  sale.  The  defendant 
replied  to  Reynolds:  "I  am  not  going  to  give 
you  a  red  cent— not  a  cent"  The  defendant 
contradicted  the  testimony  of  certain  wit- 
nesses called  for  the  plaintiff  to  the  effect 
that  the  defendant  had  said  to  them  prior  to 
the  sale  of  the  land  to  Wineman,  that  W. 
B.  Reynolds  was  an  equal  partner  with  him 
in  the  option  on  and  sale  of  said  land  and 
the  profits  accruing  from  said  sale.  The  de- 
fendant further  testified  that  he  was  under 
an  agreement  with  Umbseu  &  Co.,  with 
whom  he  was  connected,  in  so  far  aa  the 
handling  of  country  real  estate  was  concern- 
ed, whereby  be  was  to  pay  said  firm  one- 
third  of  the  profits  on  all  sales  of  such  lands 
made  by  him. 

Wineman  testified  fbat  his  attention  was 
first  called  to  the  land  purcliaaed  by  him  by 
an  advertisement  that  he  observed  In  one 
of  the  San  Francisco  dally  newspqwB ;  that 
he  and  his  wife  thereafter  went  to  San  Fran- 
daco  and  called  at  the  office  ot  Umbsen  & 
Co.,  whefe  the  advertisement  directed  them 
to  go  to  Inquire  about  the  land ;  that  there 
they  met  the  defendant,  who,  the  following 
morning,  started  with  Wineman  and  wlf^  to 
Sutter  count;  to  Inapect  the  land;  that,  aft- 
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er  rlewlnf  It,  be  oondnded  to  bny  tbe  prop* 
ert;,  and,  returnlDg  to  San  Francisco,  there 
dosed  tbe  deal.  He  said  that  he  had  no 
recollection  ot  ever  meeting  with  Reynolds 
until  after  tbe  sale  of  the  land  to  bim  had 
been  completed,  and  this  meetliig  took  place 
at  the  Lick  House,  ta  San  Francisco.  Sab- 
sequently  he  again  met  Reynolda,  who  said 
to  him  that  he  (Wlneman),  In  buying  the 
land  frofli  tbe  deffflidant,  bad  "bought  no 
land— youi  bought  an  ocean,"  and  that  Bey- 
Qolds  further  said  to  bim: 

"If  ve  could  back  out  od  tiiat  barcoin  we 
made  with  Mr.  Jackson,  he  could  Bare  us  $10,- 
000.  kU  us  tbe  land  cheaper,  $10,000  cheaper. 
*  *  *  Mr.  Beynolds  did  not  at  any  time  ever 
mentioD  thia  land  to  me  before  I  went  ap  to 
Sntter  oounty  to  seer  it  with  Jackson." 

lift}  Thiu  thOB  has  been  given  n  snffl- 
dent  statement  of  the  erldeoce  introduced  by 
die  defendant  to  show  ttaat  there  was,  so  far 
as  this  court  can  determine,  satudent  jus- 
tUcation  for  the  flndli«  that  the  plaintiff's 
asrigmv  luid  the  defendant  did  not  enter  In- 
to the  contract  of  copartnership  described  In 
the  complaint,  bat  that  they  did  make  an 
agreement  coDcemlng  the  sale  of  said  land 
at  tbe  time  the  alleged  copartnership  Is  al- 
leged to  baxe  been  formed  and  entered  Into 
by  and  between  them,  but  that  the  plalntUF 
failed  to  carry  out  his  part  of  said  agree- 
ment, uid  waa  Qierefore  not  aitlUed  to  share 
with  lbs  defondant  in  the  profits  on  tbe  aale 
made  by  tbe  latter. 

[t]  It  ma;  be  trm,  aa  counsel  for  tbe  plaiiH 
tiff  oudertake  to  pdint  out,  that  tl»  defend- 
tnf 8  testimony  la  Characterised  bj  certain 
diKz^wndea  or  InconalstencleB,  but  these 
were  matters  for  the  trial  court  to  conrtder 
in  emaectlfm  with  Ita  oonslderatlon  of  the 
defendant's  entire  testimony  and  bis  dcone&n- 
or  while  testifying,  u;  as  uipeara  to  be 
true,  the  trial  court  believed  and  credited  his 
testimony  in  the  main,  then  it  is  not  for  this 
ooort  to  say  that  tbe  discrepandes  In  his  tea* 
Umony,  if  in  reality  any  there  were,  idunild 
be  tuld  to  be  of  aaffldent  torw  or  algiUfl- 
cance,  by  of  lnq)eaebment,  to  bare  re- 
quired tbe  coDTt,  whlcAi  heard  and  law  him 
testuy,  to  repudiate  or  disregard  his  testt 
mony  In  toto,  11>e  proposition  that  an  ap- 
pelate court  wUl  not  disturb  findings  based 
apm  erldenoe  wberelB  there  la  «  sabstantlal 
conflict  has  been  so  often  stated  and  applied 
that  ita  r^etitl(m  would  seem  to  be  supere- 
rogatory. In  tbis  case,  then  being  noOiing 
Inber^tly  improbable  in  the  testimony  cX 
tbe  defendant,  notwithstanding  tbe  asserted 
ieoonslstendes  or  cmtradlctions  pointed  out 
Aerebi,  snch  a  conflict  does  exist,  and  when 
we  are  asked  to  set  aside  findings  which 
hsTe  been  predicated  upon  testimony  which 
nMj  loTolTe  certain  Inconsistencies  or  con- 
tradictions, wbidi  in  tbemselres  do  not  nec- 
essarily render  such  testimony  so  Intrinsical- 
ly improbable  as  to  Justify  us  In  declaring 
tbtt  it  Is,  npon  its  face,  wholly  unbelievable, 
we  are  called  upon  to  perfoim  a  duty  which, 
in  tbe  very  nature  of  things,  a  rerlewlng 


oonrt  cannot  well  be  expected  satisfactorily 
to  discharge,  viz.,  weighing  and  so  determin- 
ing the  credit  to  be  accorded  testimony  given 
viva  voce  before  another  tribunaL  Even  if 
It  be  true  that  the  defendant  became  tangled 
or  confused  to  some  extent  in  his  attempted 
explanations  of  tbe  price  he  was  to  pay  for  cer- 
tain lands,  of  tbe  landa  Included  in  those  con- 
stituting the  tract  sold  to  Wlneman,  and  of  tbe 
amount  he  was  to  pay  Reynolds  In  case  tbe 
latter  himself  sold  or  found  a  purchaser  of  the 
Borel  tract,  tbe  fact  remains  that  he  uneQulv- 
ocally  declared  that  there  was  ixo  arrange- 
ment entered  into  between  him  and  Rey- 
nolds, except  the  one  found  by  the  court  to 
have  been  made,  and  it  was  within  the  legal 
proTlnoe  of  the  court  to  believe  that  state- 
ment as  against  tbe  confusion  into  which  he 
may  seem  to  hare  been  led  as  to  the  details 
referred  to  as  well  as  against  the  counter 
statements  of  W.  B.  Reynolds  and  other  wit- 
nesses of  the  plaintiff. 

[4]  It  Is  n&Kt  contended  that  there  is  no 
evidence  to  support  that  part  of  finding  2 
which  declares  that  tbe  defendant  agreed 
that,  if  the  assignor  of  plaintiff  found  a 
pnr(^a8er  of  tbe  land  referred  to  in  tbe 
complaint,  be  (defOidanQ  would  divide  tbe 
"net  commissions  received  by  him."  We 
tbink  there  is  enough  evidence  In  tbe  record 
to  have  authorized  tbe  court  to  make  that 
part  of  the  flnriing.  The  defendant  testified 
(page  120,  Trana)  that  he  waa  told  by  Bwel's 
secretary  that  the  Borel  tract  could  be  bought 
for  96  per  acre,  and  that  be  then  figured  on 
seUingltatllOperaae;  that  be  propoaed  to 
R^nolds  that.  If  be  secured  a  purchaser  tat 
tbe  land  at  the  last  mentioned  figure,  they 
would  thereby  make  a  profit  of  $2.50  per 
acre^  or  $1.26  eaCb  per  acre.  He  said  that, 
while  he  would,  at  the  figures  mentioned,  re- 
ceive tm  tbe  land  $4  per  acre  In  excess  of 
tbe  anm  paid  for  It,  be  would,  however,  be 
required  to  pay  one-tbird  of  said  excess  to 
Umbsen  &  Co.,  and,  besidea,  pay  otber  neces- 
sary expenses  incurred  In  negotiating  the 
sale,  such  as  the  expense  of  an  abstract  and 
Ibat  of  taking  the  parties  to  the  land,  etc. 
He  testified  (page  184,  Trans.)  that  be  fig- 
ured that  tbe  sum  be  would  be  required  to 
pay  UmbBU  <fc  Ga,  and  the  expenses  attend- 
ing Om  consommation  of  tbe  transaction, 
would  total  about  $7.00,  and  thus  there  would 
be  lef^  to  be  divided  between  himself  and 
Reynolds,  In  case  tbe  latter  sold  or  procure 
ed  a  purchaser  tta  the  trac^  flie  sum  of 
92.00:  There  can  hardly  be  ai^  reason  to 
say  Uiat  tbe  court  was  not  jnstlfled  in  find- 
ing ttmn  this  teatlnKHiy  that  the  agreement 
of  tbe  dtfendant  was  that  be  "would  divide 
with  plaintiff's  assignor  the  net  commissions 
(or  profits)  to  be  received  by  him  from  tbe 
sale^"  in  tbe  event  that  Reyiufida  procured  a 
purchaser.  Counsel,  however,  attempt  to  es- 
tablish a  distinction  betweoi  the  term  "oom- 
ndsslons"  and  the  term  "profit^"  and  de- 
clare that  the  finding  is  not  sustained,  tw- 
causa  the  testimony  shows  that  tbe  division 
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between  ReTiioIds  and  tiie  defendant  was  to 
be  of  the  "profits"  and  not  of  "net  commis- 
sions," as  the  finding  states.  But,  while  the 
two  terms  are  not,  In  a  commercial  sense, 
strictly  convertible,  the  one  being  more  ai>- 
pUcable  to  sales  of  merchandise  and  the  oth- 
er to  sales  of  real  estate,  still  in  effect  they 
mean  one  and  the  same  thing  in  this  case. 
What  Is  unquestionably  meant  by  both  the 
finding  and  the  testimony  Is  that  what  re- 
mained ont  of  the  money  received  on  the  sale, 
over  and  above  the  cost  of  the  land,  and  aft- 
er  expenses  in  negotiating  It  were  deducted, 
should  be  equally  divided  between  the  par- 
ties, if  Reynolds  was  the  procuring  cause  of 
the  sale. 

[f]  The  last  point  made  by  the  plaintKt  Is 
that  the  court  failed  to  find  on  a  material  is- 
ane  raised  by  the  pleadings.  This  point  aris- 
es from  the  omission  by  the  court  to  make 
a  specific  finding  upon  the  alleged  fact  that 
the  defendant  agreed  to  account  to  Reynolds 
for  the  profits  realized  from  the  sale  of  the 
land  and  to  pay  him  one-half  thereof. 

But  the  obvious  reply  to  that  proposition 
is  to  be  found  in  findings  Nob.  2  and  3,  the 
first  of  which  necessarily  implies  that  the 
defendant  agreed  to  render  to  W.  B.  Rey- 
nolds an  account  of  the  profits  on  the  sale 
of  the  land  and  to  pay  him  his  proportionate 
share  thereof,  while  finding  8  rendered  a  find- 
ing on  said  issue  wholly  unnecessary.  To  be 
more  explicit:  While  the  court  found  that 
the  copartnership,  as  all^d  in  the  com- 
plaint, was  not  formed  by  and  betweexi  the 
parties,  it  did  find  (finding  2>  that,  on  the 
day  upon  which  the  alleged  copartnership  was 
established,  the  parties  did  enter  into  a  oon- 
vmtlon  of  the  nature  of  a  broker's  rather 
tii8.a  of  a  partnership  agreement,  by  the 
terms  of  which  th^  were  to,  share  equally 
in  the  profits  realized  from  the  sale  of  the 
land  referred  to  In  tiie  complaint,  provided 
the  plaintiff's  assignor  either  sold  or  pro- 
enred  a  pundiaser  of  said  land.  Of  course, 
the  latter  finding,  as  stated,  of  necessity  Im- 
plies a  finding  that  the  defendant  agreed  to 
account  to  W.  B.  Reynolds  for  the  profits 
from  the  sale  and  to  pay  him  his  share  there- 
of according  to  the  terms  of  the  agreement, 
U  said  Reynolds  carried  out  his  part  of  said 
agreement  In  other  words,  such  an  agiee> 
ment  necessarily  carried  with  It  an  agree- 
ment on  the  part  of  the  defendant,  without 
an  express  stipulation  to  that  effect,  to  ac- 
count to  Reynolds  for  and  pay  to  him  his 
share  of  the  profits,  it  he  (Reynolds)  exe- 
cuted his  part  of  the  contnct,  and  tlierefore 
a  finding  that  such  an  agreement  was  made 
necessarily  carries  with  it  a  finding  that  the 
agreement  by  the  defendant  to  account  to 
Reynolds  for  the  profits,  etc.,  was  made.  But 
the  court  further  found  (finding  S)  that  Rey- 
nolds neither  sold  nor  procured  a  purchaser 
of  said  land  or  of  any  part  thereof;  hence, 
since,  under  that  finding,  no  duty  rested  on 
the  defendant  to  account  to  Reynolds  for  the 


profits,  etc.  It  became  oitlr^y  nnnecessaty 
for  the  court  to  make  a  Hpsdflc  finding  up- 
on that  Issne,  for.  In  view  of  the  finding  last 
referred  to,  a  finding  upon  said  issue  woald 
merely  have  amonnted  to  a  declaration  tbat 
the  defendant  agreed  to  account  to  Reynolds 
for  profits  arising  from  a  transaction  in 
which  be  had  no  interest 

We  perceive  no  importance.  In  its  bearins 
upon  the  point  last  considered.  In  the  dlacus- 
sl<Hi  in  the  briefs  of  the  questloa  whether, 
as  the  plaintiff  contends,  a  finding  by  the 
court  np<Hi  suffldent  evidence  that  an  agree- 
ment other  than  a  partnership  agreement 
had  been  entered  Into  between  the  parties, 
whereby  they  were  to  receive  an  equal  share 
of  the  profits  obtained  from  the  sale  of  the 
land  referred  to  in  the  complaint  would  come 
within  the  fair  and  reasonable  Import  or  in- 
tendments of  the  avermraits  of  a  partnership 
agreement  contained  in  the  complaint  and 
the  issues  made.  See  Oorham  v.  Helman,  90 
Oal.  346, 358,  27  Pac  280 ;  HcArthor  v.  Blala- 
dell,  159  OaL  604,  U5  Pac.  S2;  BedoUa  v. 
WiUiama,  U  CaL  App.  738,  110  Pac  747. 
Bat  conceding  the  proposition  to  be  Impor- 
tant here,  the  reply  to  It  la  that  u  shown, 
the  court  did  find  that  an  agtvement  of  a 
different  character  from  the  one  pleaded  was 
entered  Into  between  the  parties  for  the  pur- 
pose of  selling  the  land  mentioned  In  the 
complaint  and  of  dividing  equally  between 
them  the  profits  arising  from  the  sale  of  aatd 
land. 

We  think  the  record  is  free  from  error,  and 
therefore  the  Jadgmoit  and  the  order  deny- 
ing the  plaintiff  a  new  trial  ahonld  be  af- 
firmed. 

It  Is  80  ordered. 

We  ooncnr:  OHIPMAN,  p.  j.;  BUB- 
NSTX,  J. 

McEVERS  v.  BOYIiE,  Auditor.    (Oiv.  1431.) 
(District  Court  of  Appeal,  First  Dirtriet,  Oli- 
fomia.   Sept  21,  1914.) 

1.  Omoxas  ({  68*)— "Vacation  or  Oftzck." 

Though  a  city  sealer  and  his  depatiea,  re- 
strained from  dlflcbanlng  tt^oir  duties,  otteyed 
the  injunction  for  1(1  months,  nntH  the  ordi- 
nance under  which  the  sealer  was  appointed 
was  in  another  cose  declared  valid,  their  offices 
did  not  become  vacant  under  PoL  Code,  |  996, 
subd.  7,  declaring  that  an  office  becomei  vacant 
when  uie  officer  ceases  to  discharge  Us  duties 
for  a  period  of  three  consecutive  months. 

[Ed.  Note.— For  other  cases,  ass  Officers,  Owt 
Dig.  i  94 ;  Dec.  Dig.  {  63.* 

For  other  definitions,  see  Words  and  PbEasHb 
First  and  Second  Series,  Vacancy.] 

2.  Officebs  (I  63*)— Vacation  or  Ofhot— 
SuBBEnoBs  or  Pabapuebnaua. 

Where  a  city  sealer  was  enjoioed  from  per- 
forming his  duties  and  the  city  informed  him 
that  it  would  no  knger  pay  the  rent  of  the 
office  be  occupied,  bis  surrender  of  the  para- 
pbemalia  of  bis  office  on  the  city's  demand  was 
Dot  an  abandonment  of  bla  office. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  §  94;  Dec  Dig.  f  63.*] 
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ft,  OmcEBa  (S  6S*)— Vacation  of  Osvtoo— 

ABiJfDONHKNT. 

Where  a  city  sealer  was  enjoined  from  per- 
forming his  duties,  end  the  city  after  announc- 
ing its  refusal  to  pay  his  office  rent,  required 
him  to  turn  over  the  paraphernalia  of  the  of- 
fice; a  letter  by  the  sealer,  referring  to  the  "re- 
establishment**^  of  the  office  upon  dissolution  of 
the  injunction,  does  not  show  an  abandonment 
of  the  office ;  other  portions  of  the  instrument 
lowing  that  he  BtiU  claimed  to  be  the  incum- 
bent of  the  office  of  city  sealer. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  I  M ;  I>ec  Dig.  |  68.*] 

4.  jTJDQiiETn  (S  217*)— FiNAIJTT. 

A  judgment  of  the  Supreme  Court  does  not 
become  final  until  30  days  after  rendition. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  394 ;  Dec  Dig.  3  217.*] 
6.  0FFICKB8  (j  63*)— "Vacation  of  Onic»." 

Where  a  city  sealer  wlio  ww  enjoined  bom 
dischanmig  bis  duties  did  not  resume  them  for 
about  20  days  after  the  inj\mction  was  dis- 
solved at  the  end  of  which  time  he  resigned,  be 
did  not  vacate  his  office,  within  Poi.  Code,  { 
B06,  Bobd.  7,  declaring  that  a  failure  to  per- 
form the  duties  of  an  omce  for  three  months  is  a 
vacation  thereof. 

[Ed.  Note.— For  other  cases,  see  Offions,  Cent 
Dig.  {  94 ;  Dec  Dig.  S  63.*j 

6.  MaHDAUUS  (S  102*]— WABBAHnH-GOKPIL- 
UHO  laSVANOI. 

In  a  proceeding  Cor  a  writ  of  mandate  to 
compel  the  auditor  of  -a.  city  to  issue  warrants 
for  the  aalar?  of  a  city  officer,  it  is  immaterial 
whether  there  are  funds  in  the  treasury  appUca- 
bie  to  the  payment  of  such  warrants. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
^t^I»g.  II  217-219,  221,  222;  Dec  Dig.  | 

T.  HUNIOZFAI.  OOSPOUTIONS    (|  892*)  —  Vl- 

NANCES— Fund  in  TaEASimT. 

A  fund,  appropriated  to  pay  the  salary  and 
expenses  of  a  city  officer,  which  was  merged 
with  the  general  funds  when  the  officer  was  en- 
joined trorn  discharging  his  duties,  must,  upon 
dissolution  of  the  injunction,  be  jvesumed  to 
have  remained  intact  and  be  applicaUe  to  tbe 
payment  of  ^e  senary  of  the  officer. 

[Ed.  Note. — Vor  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  1874,  1875;  Dec. 

'  Petiami  by  J.  W.  McDtots  for  a  writ  ot 
mandate  against  Thomas  F.  Boyle,  as  Audi- 
tor of  the  City  and  County  of  San  Francisco. 
Writ  issued. 

Pemberton  &  Pemberton,  of  San  Francisco, 
for  petitioner.  Percy  V.  Long,  City  Atty., 
and  Harry  G.  McKannay,  Asst  aty  Atty., 
botti  at  San  Frandaco,  for  respondent 

RICHARDS,  J.  This  is  an  original  appli- 
cation to  this  court  for  a  writ  of  mandamns 
directed  to  the  defendant,  as  auditor  of  the 
ctt>-  and  cotinty  of  San  Francisco,  command- 
ing blm  to  isBoe  to  the  petitioner  warrants 
to  pay  hts  oflQcIal  salary  as  deputy  sealer  of 
weights  and  measures,  and  those  of  certain 
other  deputies  who  had  assigned  to  him  their 
claims  therefor. 

It  being  necessary  to  take  testimony  on  tbe 
matters  at  Issue,  a  reference  was  made  to 
John  J.  O'Toole,  Esq.,  for  that  purpose,  and 
with  tnstntctlons  to  report  findings  and  con- 
elnsima  This  has  been  done,  the  referee's 


flndinga  being  in  favor  of  the  petitioner,  and 
concluding  that  the  writ  of  mandamus  priced 
for  should  Issue. 

The  matter  nov  being  submitted  to  this 
court  for  decision,  a  careful  examination  of 
the  testimony  taken  and  tbe  briefs  filed  con- 
vinces us  that  the  referee's  findings  and  con- 
clusloliB  are  a  correct  determination  of  the 
matter  In  controveisy;  and  we  adopt  as  the 
oidnlon  of  this  court  the  referee's  tqplnlon 
filed  with  Us  flnrtingH,  and  whidi  la  aa  fol- 
lowa: 

"The  above  entitled  matter  being  an  original 
proceeding,  and  the  following  questions  of  fact 
— i.  e.,  (1)  Did  the  petitioner  and  his  assignors 
abandon  their  offices;  (2)  are  there  funds  in 
the  treasury  of  the  ci^  anil  county  of  San 
Francisco  applicable  to  the  demands  of  petition- 
er and  his  aasignors — having  arisen,  an3  the 
matter  having  been  submitted  to  the  undersign- 
ed as  referee  to  determine  said  facts,  and  such 
evidence  as  the  parties  to  this  action  desired  to 
offer  having  been  taken  before  the  referee,  the 
matter  was  submitted  for  his  decision. 

"From  the  testimony  taken  and  the  evidence 
introduced  it  appears  that  Charles  G.  Johnson 
was,  during  the  month  of  Noyemba>,  1911,  and 
under  and  oy  virtue  of  an  ordinance  passed  by 
the  board  of  supervisors  of  the  city  and  count? 
of  San  Francisco,  appointed  sealer  of  weights 
and  measures  for  said  city  and  county ;  he  qual- 
ified as  such  during  said  month,  and  entered  up- 
on the  discharge  of  his  duties,  and  appointed 
petitioner  herein  his  chief  deputy,  end  certain 
of  petitioner's  assignors,  deputy  sealers,  and  one 
Rowe,  stenographer,  all  according  to  the  terms 
of  the  ordinance.  The  deputies  and  stent^- 
rapher  all  qualified,  and  during  the  month  of 
November,  1911,  entered  upon  the  discharge  of 
their  respective  duties.  An  office  was  furnished 
to  the  sealer  by  the  proper  authorities  and  he 
was  provided  with  certain  paraphernalia  and 
equipmoBt  necessary  for  the  discharge  of  his 
official  duties.  Shortly  after  the  appointment 
and  qualification  of  tiie  sealer  and  his  deputies, 
an  action  was  instituted  in  the  superior  court  of 
the  city  and  county  of  San  EYancisco,  asking 
for  an  injunction  restraining  tbe  sealer  and  hte 
deputies  f»Hn  perfwming  any  offltdal  act  under 
and  pursuant  to  the  ordiuanee  authorizing  their 
appointment  commanding  the  board  of  super- 
visors of  the  city  and  county  of  San  Ji^anciBCo 
to  refrain  from  passing  any  demand  or  incui^ 
ring  any  expense  against  the  city  pursuant  to 
tbe  provisions  of  the  ordinance,  and  command- 
ing the  auditor  not  to  audit  and  the  treasurer 
not  to  pay  any  datan  against  the  treasury  of 
the  city  and  county  for  any  expense  incurred  in 
carrying  out  or  attempting  to  {»rry  out  any  of 
the  provisions  of  the  act  A  temporary  re- 
straining Older  was  granted  in  this  action,  and 
on  or  about  tiie  8th  day  of  February,  1912,  the 
court  announced  its  decision  to  the  effect  that 
a  writ  of  injunction  should  issue  as  prayed  for. 
While  tbe  judgment  in  this  action  was  appealed 
from,  the  appeal  was  never  determined,  bat  it 
is  conceded  that  Scott  v.  Boyle,  decided  Decem- 
ber 12, 1912,  reported  at  164  GaL  321,  128  Pac. 
941,  determined  that  the  ordinance  in  question 
was  v^id  and  that  tbe  appeal  in  the  injunction 
case  would  have  been  determined  against  the 
plaintiffs  in  that  action. 

"From  the  date  of  tiie  announcement  of  the 
decision  in  the  injunction  case,  the  sealer,  his 
deputies  and  employes  obeyed  the  injunction,  in 
this  that  they  performed  no  official  act  under 
the  ordinance.  On  February  8,  1912,  the  sealer 
in  a  letter  addressed  to  the  mayor  of  the  city 
and  county  asked  that  his  deputies  and  em- 
ployes be  given  a  leave  of  absence  without  prej- 
udice to  tiieir  positiona  and  without  pay  until 
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the  Sapreme  Court  had  puuwd  apon  the  TBlidit? 
of  the  ordinance,  and  he  himself  offered  to  con- 
tinue in  his  position  without  pay.  On  April 
8,  1912,  the  aupervisors  of  the  city  and  county 
denied  the  request  On  February  19,  1012,  the 
board  of  superviiors  by  reaolntion  oirected  its 
clerk  to  close  the  office  wMch  bad  been  provided 
for  the  sealer,  and  to  take  possession  of  the 
paraphernaUa.  The  passage  of  the  resolution 
was  communicated  to  the  sealer,  and  on  the  2lBt 
day  of  February,  1912,  be  packed  and  delirered 
to  the  representative  of  the  ooard  of  supervisora, 
upon  the  demand  of  the  latter  the  paraphernalia 
of  the  office.  And  on  the  same  day  the  rep- 
resentative of  the  board  notified  tiie  owner  of 
the  buiJdins  In  which  the  sealer's  office  was 
sitaated  that  the  city  wouh]  no  longer  pay 
rental  for  said  office.  Hereupon  the  sealer  es- 
tablished himself  at  a  new  location,  where  his 
deputies  and  employes  reported  to  him  daily, 
and  where  they  all,  according  to  their  uncon- 
tradicted testimony,  at  least  made  an  attempt 
to  perform  some  of  the  duties  of  the  office,  but 
according  to  their  own  testimony,  moat  of  their 
acts  were  unofficiaL  However,  they  took  no 
other  employment  and  received  no  compensation 
or  salary  from  any  other  source.  Xhej  filed 
their  demands  in  due  form  monthly  with  the 
auditor.  This  continued  from  February  21, 
1912,  until  December  31st  of  the  same  year. 

[I]  "Counsel  for  defendant  contends  that  Che 
facts  show  that  the  office  held  by  the  sealer 
and  his  deputies  became  vacant  on  May  21, 
1912,  pursuant  to  the  provisions  of  section  996, 
I'olitical  Code,  which  provides  that  'an  office 
becomes  vacant  on  the  happening  of  either  of  the 
followiu;  events  before  tne  expiration  of  the 
term:  *  •  *  Sab.  7.  His  ceasing  to  dis- 
charge the  duties  of  his  office  for  the  period  of 
three  consecutive  months,  except  when  prevent- 
ed by  sickness,  or  when  absent  from  the  state 
by  permission  of  the  Legislature,'  counsel  bas- 
ing bis  argument  on  the  fact  that  the  sealer  vol- 
untarily surrendered  ail  of  the  paraphernalia  to 
the  representative  of  the  board  of  supervisors, 
and  thereafter  performed  no  official  act.  The 
referee  is  of  the  opinion  that  the  argument  is 
not  sound:  it  is  admitted  that  the  sealer  and 
his  deputid  and  employ^  performed  their  duties 
as  provided  by  the  statute  up  to  the  time  they 
were  restrained  from  so  doing  by  the  injunc- 
tion LBSued  by  the  superior  court;  this  injunc- 
tion for  all  practical  purposes  remained  in  force 
until  December  12,  1912,  when  the  validity  of 
the  ordinance  was  deterinlned  by  the  Supreme 
Court  in  another  action,  but  in  reality  the  In- 
junction was  never  dissolved  and  actually  the 
seakf  and  his  deputies  were  restrained  from 
performing  their  duties  ontil  the  date  of  tlieir 
resignation.  Under  the  circumstances,  I  am  of 
the  opinion  tliat  their  acts,  or  rather  their  fail> 
ore  to  act,  does  not  bring  them  within  the  pro- 
visions of  subdivision  7,  i  996.  PoL  Code.  The 
ceasing  to  pertorm  the  dutiui,  etc.,  must  bt  a 
Tolnntory  ceasing.  One  can  well  comprehend 
what  would  have  been  the  result  of  any  attempt 
on  the  part  of  the  sealer  or  his  employ^  to 
perform  any  of  the  duties  of  their  respective 
otiices  while  the  injunction  was  in  force;  un- 
doubtedly on  their  attempt  being  called  to  the 
attention  of  the  court,  toe  court  would  have 
placed  them  where  the  attempt  could  not  be  re- 
newed, and  thereby  more  effectively  than  by 
mere  command  prevented  a  repetition  of  the  at- 
tempt. Therefore,  as  lung  as  the  injunction  was 
In  fores,  it  was  their  duty  to  obey  it,  and  their 
doing  so  cannot  be  said  to  be  such  a  ceasing  to 
perform  their  duties  as  would  bring  them  within 
the  provisions  of  the  section.  See  Bergerow  v. 
Parker,  4  Cal.  App.  1G9  [87  Pac.  248]  where  It 
is  said:  "The  finding  of  the  court  that  "the 
office  became  vacant  and  the  plaintiff  ceased  to 
be  such  constable  on  the  IStn  day  of  October, 
1900,"  is  based  upon  the  provision  of  section 
096  (7)  of  the  Political  Code  that  an  office  be- 
comaa  vacant  by  the  "caasing  •£  the  incumbent 


to  discharge  ths  dntiea  of  &9  otiet  for  th* 
period  of  three  consecutive  months  except  when 
prevented  by  sickDess,  or  when  absent  from  the 
state  by  permission  of  the  XiCgialature" ;  and  it 
is  urged  that  inasmuch  as  the  api»eUant  was 
continuously  held  in  confinement  at  San  Jose 
for  a  period  ol  more  than  thiea  consecutiv* 
mouths  from  the  date  of  his  arrest,  he  of  necea- 
aity  ceased  to  discbarge  the  duties  of  his  office 
during  that  period,  and  therefore  at  the  expira- 
tion of  three  months  from  his  arrest  his  offic* 
ipso  facto  became  TacanL  W«  are  of  the  opin- 
ion, however,  that  this  la  not  a  proper  construc- 
tion to  be  given  to  this  provision  of  the  section, 
but  that,  in  order  to  create  a  vacancy  in  the 
office,  the  cessation  to  discharge  its  duties  for 
the  designated  p«riod  must  be  the  voluntary  act 
of  the  mcnmbent  The  section  provides  tor 
many  of  the  contingencies  npon  which  a  vacancy 
will  be  created,  and  it  will  be  noted  that  with 
the  exception  of  the  death  at  the  incumbent 
each  of  these  ctmtingenelea  contenq;tlatefl  some 
proceeding  against  him,  in  wUdi  he  will  have 
an  opportunity  to  controvert  the  ground  on 
which  the  vacancy  is  claimed,  or  some  act  ini- 
tiated by  himself  and  voluntarily  carried  into 
effect.  It  is  in  harmony  with  the  other  provi* 
sions  of  the  section  that,  in  order  to  create  a 
vacancy  in  the  office,  the  cessation  to  discharge 
its  duties  for  the  period  of  three  consecutive 
months  must  have  been  voluntary  on  his  part, 
and  we  hold  that  such  construction  must  be 
given  to  the  provision.' 

"See,  also.  Ward  v.  Marshall,  96  CaL  155,  30 
Pac.  1113,  31  Am.  St  Beo.  19S,  where  the 
court  said:  "The  fact  that  daring  the  time  of 
his  suspension  from  office  its  duties  were  per- 
formed by  a  person  properly  appointed  for  that 
purpose,  and  that  tiie  county  has  paid  him  the 
salary,  does  not  affect  the  right  of  plaintiff  to 
recover.  He  was,  without  fault  on  his  part  and 
against  his  consent,  released  from  'the  perform- 
ance of  the  duties  of  such  office  for  the  period 
named,  ntzsimmons  v.  City  of  Brooklyn,  102 
N.  Y.  686,  7  N.  D.  787,  06  Am.  B^  835; 
Andrews  v.  Portland.  79  He.  486.  10  AtL  4S8, 
10  Am.  St  Rep.  280.* 

"See,  also,  Johnson  t.  Brooks,  139  Ga.  787, 
78  S.  37,  where  the  court  said:  'Sectiui  204, 
Civil  Code,  provides  "that  all  offices  In  thia 
state  are  vacated  by  abandoning  the  office  and 
ceasing  to  perform  its  doties  or  either."  This 
language  of  the  Code  means  the  willful  and 
voluntary  forsaking  or  relinquishment  of  the 
office,  •  •  *  and  not  a  failure  to  discharge 
its  duties  by  reason  of  the  acquiescence  in  thd 
validity  of  a  statute  until  it  is  judlt^Oly  de- 
clared to  be  nugatory.* 

[2]  "Counsel  for  defendant  lays  particular 
str^  upon  the  fact  that  the  sealer  voluntarily 
surrendered  the  paraphernalia  of  his  oflk». 
I  am  of  the  opinion  that  no  particular  Impor- 
tance is  to  be  attached  to  this  act  The  sealer 
was  restrained  from  making  use  of  the  para- 
phernalia, and  the  city  had  notified  him  that  it 
would  no  longer  pay  rental  for  his  office,  and 
It  is  not  at  all  unreasonable  that  he  presumed 
that  when  the  paraphernalia  could  be  used,  be 
could  have  obtained  it 

[3]  "Counsel  for  defendant  also  quotes  in  his 
brief  portions  of  a  letter  from  the  sealer  to  the 
mayor  relative  to  the  bureau  of  weights  and 
measures,  referring  to  its  're-establishment'  I 
fail  to  see  that  this  particular  correspondence, 
or  any  of  ^e  correspondence  which  is  in  evi- 
dence, shows  any  intention  to  abandon  the  of- 
fice or  any  ceasing  to  perform  its  duties  other 
than  had  already  taken  place  by  reason  of  the 
injunction.  The  sealer  uses  the  word  *re-e8tab 
lishment*  in  bis  letter  and  counsel  for  defeodaat 
has  argued  from  this  that  he  considered  the  of- 
fice abandoned.  I  cannot  agree  with  him.  Oth- 
er portions  of  the  letter  show  that  sneb  was  not 
his  intention,  and,  furthermore,  the  word  're- 
establishmenr  may  have  been  used  advisedly, 
for  certainly  the  office  waa  in  need  <d  le-estab- 


Digitized  by  Google 


CaL) 


BOOTT  T.  BOTLE 


311 


Uslunent  as  Kwii  as  the  Injonctioii  wUeh  bad 
practically  abolished  it,  would  be  diaaolTed. 

[4, 51  "Coonsel  for  defendant  also  argues  that 
the  failore  of  the  sealer  and  hia  deputies  to 
Uke  op  the  duties  of  his  office  as  aooo  aa  tb« 
decision  in  Scott  T.  Boyle  was  announced  shows 
that  he  considered  his  office  Tacant.  I  am  of 
the  <H>inion  that  the  ar^ment  la  not  sound. 
The  Judgment  of  the  Supreme  Court  in  the 
Scott  Oaaa  did  not  become  final  antil  80  days 
after  ita  rendition  (December  12,  1912)  ;  tax- 
thermore,  the  Injunction  against  the  sealer  was 
still  in  forces  and,  still  further,  a  failure  to  per> 
fonn  the  dntles  of  the  office  from  December 
12tfa  to  December  Slat  (the  date  of  the  reaiK- 
nation  of  the  aealer)  would  not  constitute  a 
vacancy  in  the  office,  for  the  ceasing  to  perform 
the  duties  of  the  office  must  continue  for  three 
GonsecutiTe  months,  Oonnsel  fbr  d^endant  cites 
in  support  of  his  contention  that  a  vacancy  oc- 
curred In  the  office,  People  ex  reL  McGarvey  v. 
Hartwell,  67  OaL  11,  eTac  878.  I  am  of  the 
opinion  that  the  case  ia  not  in  point  with  the 
one  at  bar.  In  the  case  cited,  the  daimant 
could,  at  any  time  daring  the  two  years,  have 
demanded  his  office,  or  at  least  made  an  attempt 
to  perform  its  duties.  In  the  case  at  bar  the 
sealer  and  hia  deinities  were  restrained  from  per- 
forminc  theii  duties.  In  that  case  the  court 
said:  Public  office  is  held  upon  the  implied 
condition  of  diligently  and  faithfully  executing 
the  duties  belonging  to  it ;  and  a  willful  refusal 
to  perform  the  dnties  works  a  forfeitore.'  In 
the  caae  at  bar,  it  cannot  ba  aaid  that  the  re- 
fnsal  to  perform  the  duties  was  willful,  for  the 
injunction  prevented  their  performance.  In 
view  of  the  injunction,  and  in  view  of  the  fact 
Ouit  the  aealer  and  his'  deputies  at  least  made 
an  effort  to'perform  the  duties  of  their  respec- 
tire  offices,  I  am  of  the  opinion  that  no  vacancy 
occurred  in  the  office,  and  that  th^  held  office 
until  the  date  of  their  resignation. 

[6]  "^e  only  other  point  to  conrider  Is,  Axe 
there  funds  in  the  tnasury  of  the  city  and 
county  applicable  to  the  warrants  which  peti- 
tioner demands?  The  referee  la  of  the  opinion 
that  for  the  pnrpose  of  this  inquiry  it  »  im- 
material wheuier  there  are  or  not  The  pro- 
ceeding now  before  the  court  la  a  proceeding  to 
compel  the  auditor  to  issue  his  warrant,  and  the 
only  question  pertinent  to  this  Inquiry  is,  Is 
the  petitioner  entitled  to  the  warrant?  If  he  Is, 
it  should  be  issued.  See  Ott  Hardware  Go.  v. 
Davis,  165  Cal.  795,  799,  800,  134  Pac.  973. 

[7]  *'Bat  should  the  question  as  to  whether 
there  la  a  specific  fund  upon  which  these  war- 
rants can  be  drawn  be  a  material  one,  I  would 
have  to  determine  that  the  fund  exists.  Some 
$8,000  was  appropriated  to  pay  the  salaries  and 
expenses  of  the  sealer  and  his  deputies.  The 
evidence  shows  that  this  fund  waa  not  drawn 
upon,  but  that  It  was  merged  in  the  fund  known 
as  the  general  fond  at  the  end  of  the  fiscal  year 
1912.  If  the  general  fund  has  been  enriched  by 


this  specific  fund,  It  is  to  be  presnmed  that  this 
fund  still  exists  and  is  applicable  to  the  pig- 
ment of  the  warrants  in  question. 

"To  conclude,  the  referee  is  of  the  opinion 
that  his  award  should  be  in  favor  of  the  peti- 
tioner in  both  the  questions  of  fact  which  were 
submitted  to  him,  and  findings  and  oondtislons 
may  be  prepared  accordingly." 

It  Is  therefore  oidered  that  the  peremptoi7 
writ  of  mandamus  Iwne  firom  thla  court  to 
the  defendant,  aa  auditor  ct  the  city  and 
county  of  San  Frandaco,  cwnmandlng  lilm  to 
deliver  to  the  pettttoner  vrarranta  for  fbe 
salary  of  himself  and  his  assignors  due  m 
May  1,  1912,  and  on  the  first  of  each  and 
every  mouth  tbereafter  to  and  inidndlng  Jan- 
uary 1,  1018,  aggregating  the  sum  of  16,212. 

We  concur:  LEMNON,  p.  X;  KERBI- 
GAN,  J. 


SCOTT  T.  BOYLE.  Auditor.    (Civ.  i457.) 
(District  Ooort  of  Appeal,  Flzat  District,  Call- 
fomla.   Sept.  22.  1914.) 

Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco:   J.  M.  Seawell,  Judge. 

Petition  by  M.  P.  Scott  for  a  writ  of  manda- 
mus against  Thonuu  F.  BoyIe»  as  aaditor  of 
the  City  and  Goun^  <tf  San  Frandsca  From 
an  order  granting  the  writ,  reapondent  Lppeals. 
Affirmed. 

Percy  V.  Long,  City  Atty.,  and  Harnr  G.  Mc- 
Kannay,  Asst  City  Atty.,  both  of  San  Francisco, 
for  appellant.  Pemberton  ft  Pemberton,  of  San 
Francfseo,  (or  respondent. 

PBB  OURIAM.  The  parties  In  the  above-en- 
titled cause  having  stipulated  that  the  appeals 
from  the  judgmoit  and  order  rendered  in  said 
cause  in  nivor  of  the  respondent,  iL  P.  Scott, 
presents  qneatlons  Identical  with  those  presented 
in  the  case  of  No.  1431,  McGvers  v.  Boyle,  Au- 
ditor, eta,  144  Pac  S08,  decided  by  thia  court  on 
September  21  1014;  that  the  facts  in  both 
cases  are  in  all  respects  the  same ;  and  that  all 
briefs  and  arguments  filed  and  made  on  Che  ap- 
peal from  the  judgment  in  favor  <^  the  petitioner 
and  respondent,  J.  W.  McEvers  (being  ease  No. 
14S1),  mar  be  considered  as  made  and  filed  in 
the  appeal  from  the  judgment  and  order  in  fa- 
vor of  said  rrapondent  M.  P.  Scott:  Now,  there- 
fore, it  is  hereby  ordered  upon  the  authority  of 
the  case  of  McKvers  v.  Boyle  (No.  1431),  and 
for  the  reasons  stated  in  the  opinion  filed  there- 
in, that  the  order  and  indgment  appealed  from 
in  the  above-entldad  cause  oe,  and  tne  same  are 
hereby,  affirmed. 
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STOFF  T.  ERKEN  «t  al.    (OlT.  1521.) 

fDistrict  Court  of  Appeal,  First  District,  Oali- 
fomia.  Sept.  26,  1914.  Keheailag  Denied 
by  Supreme  Court  Not.  25,  1914.) 

L  Husband  and  Win  (|  SO*)— Cohtbaots^- 

Validitt. 

Under  CiT.  Code,  S  168,  a  husband  or  wife 
may  enter  into  any  transaction  with  the  otber, 
respecting  property,  whichi  either  might  have 
made,  if  unmarried. 

[Eid.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  fi  218;  Dec.  Dig.  S  S6.*] 

2.  CONTBACTB  (§  111")— LkQALITT  OF  OBJBCT. 

A  contract  settling  disputed  property  rights 
betveen  spooses,  both  of  whom  were  seeking  a 
divorce,  made  after  the  evidence  was  in  and 
with  the  advice  of  counsel,  is  not  void  for  fraud, 
or  as  an  agreement  to  withdraw  or  abandon  a 
defense  to  a  suit  for  divorce,  where  It  was  also 
agreed  that  the  case  should  be  submitted  to  the 
court  on  the  evidence,  although  the  n^tiations 
were  made  on  the  theory  that  the  divorce  would 
be  granted  to  the  husband. 

[l!;d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  515-520 ;  Dec.  Dig-  8  HI.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  Louis  D.  Stoff  against  Irma  M, 
Erken  and  others.  From  a  Judgment  for 
plaintiff  and  an  order  denying  new  trial, 
defendant  named  appeals.  Affirmed. 

James  U  Nagle  and  P.  B.  Nagle.  both  of 
San  Francisco,  for  appellant  U  H.  Brown- 
stone,  of  San  Francisco,  for  r^pondent 

KEBRIOAN,  J.  This  Is  an  action  by  fhe 
plaintiff,  the  assignor  of  Charles  H.  Brkai, 
to  foreclose  a  mortgage  on  real  property. 
Judgment  went  In  favor  of  the  plaintiff, 
and  this  appeal  la  from  that  Judgment  and 
from  an  order  denying  defendant's  motion 
for  a  new  trial. 

There  were  two  def  enaea  Interposed  to  the 
action:  EHrst,  that  the  defendant  was  induc- 
ed to  sign  the  note  and  mortgage  by  reascm 
of  mlsrepresentationB  of  Charles  H.  Erken; 
and,  second,  that  defendant  did  not  receive 
any  conslderatl<m  for  the  same.  The  only  way 
In  which  It  was  sought  to  establish  these  de- 
fenses was  by  attacking  the  validity  of  a  set- 
tlement of  the  property  rights  of  the  defend- 
ant and  Charles  H.  Erken  theretofore  bad  In 
a  divorce  proceeding  pending  between  them,  In 
wblch  settlement  the  real  property  Involved 
in  the  present  mortgage,  although  standing 
In  the  name  of  the  defendant,  was  claimed 
by  Charles  H.  Erken  to  be  community  proper- 
ty, but  was  abandoued  to  the  defendant  upon 
her  executing  the  note  and  mortgage  In  eult 
The  validity  d  that  settlement  Is  the  <mly 
question  raised  by  tile  appellant  in  support 
of  her  appeaL 

Prior  to  the  commencement  of  the  present 
actlcm  the  defendant  Irma  H.  Erken  had  filed 
a  suit  against  her  husband,  Caiarles  H.  Erken, 
for  a  divorce,  alleging  several  grounds.  lEr- 
ken  answered,  and  also  filed  a  cross-com- 
plaint, ailing  cruelty  and  adultery.  He 


also  Boaght  In  a  separate  action,  bnt  which 
was  tried  with  the  action  for  divorce,  to  have 
the  real  properly  involved  in  the  presait  soU. 
and  which  was  standing  of  record  In  the 
name  of  his  wife,  declared  to  be  commiuilt7 
pn^^r^.  In  due  time  an  answer  to  the 
cross-complaint  was  filed  and  the  case  went 
to  trial.  PlalntlCC  had  C(nnpleted  her  case  in 
chief,  and  fhe  defendant  had  introduced  con- 
siderable testimony  to  sustain  the  aUegaUons 
of  his  answer  and  cross-ctnnplaint,  when  the 
trial  of  the  case  was  halted  by  negotiatfons 
of  settlement  of  the  property  rights  of  the 
parties.  An  agreement  was  reached  and  ex- 
ecuted under  the  terms  ct  whldt  ttie  real  es^ 
tate  above  referred  to  was  agreed  to  be  the 
proper^  of  the  wife  npon  her  executing  to 
the  husband  the  note  and  mortgage  in  suit 
An  epitome  of  tlie  testimony  on  the  subject 
Is  as  follows: 

Louis  H.  Brownstone,  the  attorney  for 
Charles  H.  Erken  in  the  divorce  suit,  testi- 
fied as  to  the  agreement  of  settlement  be- 
tween Erken  and  his  wife.  In  his  testimony 
he  states  that  after  the  trial  had  been  la 
progress  two  or  three  days,  and  dnrii^  an 
adjournment,  Mrs.  Erken's  attorn^,  Mr. 
Eisner,  called  on  him  and  discussed  the  tes- 
timony already  introduced;  that  be  stated 
to  Mr.  Eisner  that  the  real  property  Involv- 
ed would  undoubtedly,  under  the  evidence 
submitted  in  the  case,  be  assigned  to  his 
client  absolutely,  the  testimony  as  to  the 
wife's  adultery  being  conclusive;  that  Mr. 
Eisner  practically  admitted  that  such  testl< 
mony  was  Irrefutable.  Continuing,  this  wit- 
ness stated: 

"Mr.  Eisner  at  that  time  tried  to  prevail  on 
me  to  dismiss  this  charge  of  adultery,  and  per- 
mit Mrs.  Erken  to  get  a  divorce  on  the  ground 
of  desertion,  or  some  such  ground  as  that ;  but 
we  absolutely  refused  to  do  anything  except  to 
submit  the  case  on  the  testimony  as  it  then 
stood.  I  told  Mr.  Eisner  that  I  was  Batisfied 
that  if  the  case  was  submitted  as  it  then  stood, 
or  even  if  it  went  further,  there  wasn't  any 
question  about  the  fact  that  the  Judge  wonld 
grant  the  divorce  on  the  ground  of  adultery." 

Mr.  Eisner  also  appeared  as  a  witness  and 
testlfled  with  regard  to  the  settlement  be- 
tween Erken  and  his  wife.   He  said: 

"The  action  was  to  be  submitted  on  the  tes- 
timony then  in.  The  cross-complaint  was  on 
the  ground  of  adultery.  The  cross-complainant 
had  put  in  quite  a  bit  of  evidence  to  sustain 
the  charge.  *  *  *  It  was  then  agreed  that 
the  case  was  to  be  snbmitted,  and,  further,  it 
was  to  be  conceded  by  the  cross-complainant 
that  the  properly  was  the  separate  property  of 
Mrs.  Erken.  The  note  and  mortgage  for  96,000 
was  to  be  signed  if  Mrs.  Brken.  Tbm  Cbailes 
Erken  was  to  get  the  decree  of  divorce.  The 
case  was  to  be  submitted  to  the  court  to  make 
its  ruling.  It  was  aramned,  however,  from  the 
evidence  then  in,  that  the  court  could  not  rule 
otherwise  than  to  give  Judgment  to  OiarleB  U. 
Erken.  *  *  *  In  the  negotiations  we  asked 
for  one-balf  the  value  of  the  property ;  we 
asked  one-half  in  settlement.  The  cross-corn- 
plahiant,  through  Mr.  Brownstone,  refused  to 
give  one-balf,  and  the  matter  was  contested, 
and  was  in  court  for  a  long  time.  As  a  counter 
proposition,  and  after  tome  negotiations,  and 
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after  a  number  of  meedogs,  Mr.  Browostone 
made  the  propoaition  for  bla  client  that  they 
were  willing  to  accept  ^,000  and  Mrs.  ISrken 
keep  the  property.  •  •  *  iSxt.  Brken  said, 
'Yea.'  In  that  conversation  we  apoke  purely, 
aa  I  r«eall  it,  about  property  rights." 

[1,  t]  Under  section  168  of  tbe  Otvll  Ood% 
a  baaband  or  wUe  may  enter  Into  any  en- 
gagemeat  or  transaction  with  the  other,  re- 
specting property,  which  either  might,  If 
unmarried.  The  contract  In  this  case  seems 
free  from  any  taint  affecting  Its  validity. 
True,  it  has  been  repeatedly  held  that  where 
an  agreement  between  husband  and  wife  is 
fdonded  upon  a  consideration  to  withdraw  or 
abandon  a  defense  to  a  salt  for  divorce,  or 
to  do  anything  to  fiidUtate  procuring  tbe 
same,  it  is  illegal  and  void  (I^overen  v.  Lov- 
erai,  106  Cal.  009,  39  Pac.  801;  Beard  v. 
Beard.  65  Cal.  354,  4  Pac.  229);  bnt  those 
cases  have  no  application  to  tbe  facts  in  this 
case ;  nor  do  we  find  that  by  the  agreement 
<tf  settlement  complained  of  any  frand  was 
practiced  upon  the  court  beft>re  irtiich  the 
divorce  suit  was  tried. 

The  Jodgment  Is  affirmed. 

We  coDcnr:  LSNNON.  P.  J.;  BIOH- 
ARDS,  J. 


WESTOVBB  et  al.  v.  BRIDGFORD  et  aL 

(Civ.  1371.) 

Piatrict  Court  of  Appeal,  First  District,  Cali- 
fornia.   Sept.  80,  1914.    Behearing  Denied 
by  Supreme  Court  Nov.  27,  1914.) 

1,  Veitob  (§  63»)— Change  op  Vbkub— No- 
tice OF  Motion— StJiTiciENCT. 

Under  Code  Civ.  Proc.  §  396,  requiring  ac- 
tk>u  not  otherwise  provided  for  to  be  tried  in 
the  county  in  which  defeodanta  or  pome  of  them 
reside,  but  providing  that  if  none  of  the  defend- 
ants reside  in  the  state  the  action  may  be 
brought  io  any  county  which  plaintiff  may  des- 
ignate and  section  w6,  providing  that  if  the 
coun^  in  which  tbe  action  is  commenced  is  not 
the  proper  county  for  the  trial  thereof  the  ac- 
tion may  notwithstanding  be  tried  therein,  un- 
less defendant  at  the  time  he  answers  or  de- 
murs files  an  affidavit  of  merits  and  demands 
lo  writing  that  the  trial  be  had  in  the  proper 
county,  conceding  that  a  notice  of  intention  to 
move  to  change  the  place  of  trial  on  the  ground 
that  none  of  the  defendants  resided  in  tbe  coun- 
ty in  which  the  action  was  commenced,  was  in- 
soScient,  in  that,  this  Is  not  a  ground  for  such 
t  motion  If  none  of  tbe  defendants  reside  in  the 
Mate.  defect  was  cored  by  a  further  state- 
mmt  Uiat  tbe  motion  would  he  based  on  tbe 
demand  and  affidavit  of  merits  which  showed 
that  the  ground  of  the  motion  was  that  the  mov- 
ing defendants  resided  in  a  county  in  the  state 
other  than  that  In  which  the  action  was  com- 
menced. 

[Ed.  Xote/— For  other  cases,  see  Venue^  Cent. 
Dig.  H  104-108;  Dec  D^gTl  6S.*] 

Z  Tends  84*)— Change  or  Vinus— No- 
nes or  Afplicatiom— Waives  ot  Defects. 
If  a  notice  of  a  motion  to  change  the  place 
of  trial  on  the  ground  that  none  of  the  defend- 
ants resided  In  the  coanty  In  which  the  action 
was  commenced  was  defective  in  that  this  is 
not  a  ground  of  such  motion  U  none  of  tbe  de- 
fendants reside  in  the  state,  this  objection  was 


waived  by  appearing  and  contesting  the  motion 
without  raising  the  objection. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  §S  146-148;  Dec.  Dig.  S  84.*] 

8.  Venue  (§  66*)— Charge  of  Venue— Affida- 
vit OF  Mebits— Sufficiency. 

While  an  affidavit  of  merits  on  a  motion  to 
duLDge  the  place  of  trial  averring  that  defend- 
aots  have  fully  and  fairly  stated  tbe  matters  of 
defense  to  their  attorney  and  that  such  attorney 
has  advised  them  that  they  have  a  good  and  le^al 
defense  Is  defective,  an  affidavit,  which  in  addi- 
tion to  such  averment  and  an  averment  that 
the  attorney  for  the  moving  defendants  took  part 
as  their  legal  adviser  in  the  transactions  be- 
tween the  parties  concerning  the  subject-matter 
of  the  suiL  and  that  his  adnce  was  based  upon 
that  knowledge,  set  forth  in  detail  Uie  facts  of 
the  case  from  which  it  appeared  that  defendants 
had  a  meritorious  defuse,  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  SS  UO-llS ;  Dec.  Dig.  |  66.*] 

4.  Evidence  (S  83*)— pBEStmraoH  as  to  Jv- 

BlfiDICTION  of  OfFICSB. 

Where  an  affidavit  of  merits  on  a  motion 
to  change  the  place  of  trial  was  sworn  to  be- 
fore a  notary  public  appointed  for  a  county  oth- 
er than  that  in  which  venue  of  the  affidavit 
was  laid,  It  would  be  presumed,  in  the  absence 
ot  a  showing  to  the  contrary,  that  the  notary 
administered  the  oath  within  his  jorfsdictioiL 

[Ed.  Note.— For  other  cases,  see  SMdence, 
Cent.  Dig.  f  106:  Dee:  DigTrBS.*] 

5.  Venue  (5  84*) — Change  of  Venue— Affi- 
davit OF  MEBira— Waives  of  Defects. 

The  defect,  in  an  affidavit  of  merits  oa  a 
motion  to  change  the  place  of  trial  which  was 
sworn  to  before  a  notary  public  of  a  count?  oth- 
er than  that  in  which  the  venue  was  laid,  was 
waived  where  no  objection  was  made  in  the  trial 
court. 

VEd.  Note. — For  other  cases,  see  VamSk  Cent. 
Dig.  fS  146-148;  Dec.  Dig.  {84.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  William  Westover  and  others 
against  H.  V.  Brldgford  and  others.  From  an 
order  changing  the  place  ot  trial,  plaintiffs 
appeal.  Affirmed. 

Walter  G.  Holmes  and  John  J.  Roche,  both 
of  San  Francisco,  for  appellants.  B.  A. 
Brldgford,  of  San  Francisco,  for  respondents. 

KERRIGAN,  J.  This  is  an  appeal  by  plalu- 
tift  from  an  order  granting  the  motion  ot  cer- 
tain of  the  defendants  for  a  change  of  tha 
place  of  trial. 

The  action  Is  one  in  claim  and  delivery; 
and,  at  the  time  it  was  commenced  In  the 
superior  court  In  the  dty  and  county  of  San 
Francisco,  several  of  the  defendants  resided 
In  the  county  of  Siskiyou,  and  others  of  them 
resided  without  the  confines  of  the  state  of 
California.  The  defendants  residing  In  the 
count?  of  Slsldyou  filed  a  demurrer  to  the 
complaint,  accompanying  it  with  an  affidavit 
of  merits,  and  the  demand  required  by  section 
396  of  the  Code  of  Civil  Procedure,  and  gave 
notice  of  their  intention  to  move  for  a  change 
of  the  place  of  trial  to  tbe  coanty  where  they 
resided.   The  motion  was  granted.  Plaintiff 
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makes  four  points  tor  a  reversal  of  the  order 
graDtiDg  the  motion.  We  will  take  these  np 
la  the  order  made. 

[I,  2]  The  notice  of  motion  was  based  upon 
the  ground  that  none  of  the  defendants  at  the 
time  of  the  filing  of  the  complaint  or  since 
were  residents  of  the  city  and  county  of  San 
Francisco.  Section  895  of  the  Code  of  Civil 
Procedure  provides  that  an  action  like  the 
present  one  must  be  tried  In  the  county  In 
which  the  defendants  or  some  of  them  re- 
side at  the  commencement  of  the  action, 
and  if  none  of  the  defendants  reside  in 
the  state  that  the  same  may  be  tried  In 
any  county  which  the  plaintiff  may  desig- 
nate in  his  complaint.  Plaintiff  claims  that 
in  order  to  entitle  the  defendants  to  a  change 
of  venue,  tuider  the  prOTlsloiis  of  that  sec- 
tion of  the  Code,  they  shoald  have  stated  in 
thdr  notice  the  particular  prorisitm  ou  which 
they  relied  as  the  ground  of  their  motion 
(Bohn  T.  B<dm,  164  GaL  SS2,  128  Fac  981) ; 
that  the  notice  given  b^ug  based  on  the 
ground  that  none  of  the  defendants  reiddiMl 
in  the  dty  and  conn^  of  San  Francisco  la 
consistwt  with  the  fact  that  they  all  leAde 
out  of  the  state,  In  wh^  event,  under  the 
terms  of  section  896,  the  actbm  might  be  tried 
In  any  county  the  plaintiff  should  designate 
in  Its  complaint  Conceding,  for  the  sake  of 
ailment  only,  this  point  to  be  t^m,  we 
think  the  defect  Is  cured  by  the  fact  that 
the  notice  cfmcludes  with  the  statement  that 
tile  motion  will  also  be  baaed  on  the  demand 
and  affidavit  of  meilts,  which  documents 
show  In  fuU  the  ground  upon  whltdi  the  mo- 
tion win  be  made,  namely,  that  the  moving 
defendants  reside  In  Siskiyou  county.  The 
notice  is  no  mwe  defective  than  if  it  had 
stated  that  the  "motitu  would  be  based  on 
the  grounds  specified  in  the  demand  and  the 
affidavit  which  are  served  and  filed  here- 
with." In  such  case  it  seems  clear  that  the 
notice  would  be  sufficient  Certain  It  la  that 
the  papers  served  and  filed  In  the  proceeding 
afforded  the  plaintiff  ample  notice  of  the 
ground  of  the  motion.  But  even  If  this  were 
not  so,  the  plaintiff,  having  appeared  and 
contested  the  motion  without  raising  this  ob- 
jection, must  be  deemed  to  have  waived  the 
claimed  defect  In  the  notice.  Bohn  v.  Bohn, 
164  CaL  532-538, 129  Pac.  981. 

[3]  The  original  affidavit  of  merits  was  de- 
fective in  that  it  averred  that  the  defend- 
ants had  fully  and  fairly  stated  the  matters 
of  defense  to  the  cause  of  action  alleged  by 
plaintiffs  to  their  attorney,  and  that  said 
attorney  bad  advised  them  that  they  had  a 
good  and  legal  defense  ou  the  merits  to  the 
cause  of  action  set  forth  In  the  complaint 
Nlckerson  v.  California  Raisin  Co.,  61  CaL 
268 ;  Palmer  &  Bey  v.  Barclay,  92  Cal.  199,  28 
Pac.  230.  While  the  amended  affidavit  whiA 


(Oal. 

was  filed  repeats  the  language  of  the  original 
affidavit  just  referred  t<^  nevertheless  it  la 
not,  we  think,  subject  to  the  objection  that 
it  does  not  appear  therefrom  that  they  are 
advised  by  their  counsel  that  they  have  a 
merltorloiu  defense  based  upon  his  knowl- 
edge of  all  the  facts  of  the  case.  In  one  part 
of  the  amended  affidavit  it  is  averred  that 
the  attorney  for  the  moving  defendants  took 
part  as  their  legal  advisor  In  all  the  trans* 
actions  between  the  parties  to  this  suit,  con- 
cerning the  subject-matter  thereof,  and  that 
hlB  advice  in  this  matter  was  based  upon 
that  knowledge  This,  perhaps,  Is  eQnival«it 
to  saying  that  the  defendants  had  stated  the 
facts  of  the  case  to  th^  counsel ;  but,  in  ad* 
dltion  to  this,  the  affidavit  also  seta  forth  the 
facta  of  the  case  in  detail,  from  which  It  la 
plain  that,  if  the  facta  are  true  as  averred, 
the  defendanta  have  a  meritwious  defmse  on 
the  facts  to  plaintiffs*  alleged  cause  of  actl<»i. 
In  other  words,  to  r^ieat,  defendants  have 
avwred  the  facts  oC  the  caa^  and  left  the 
aueatlon  of  whether  or  not  they  have  a  meri- 
torious defense  based  tboeoi  to  the  consider- 
ation of  the  court 

[4, 1]  The  venue  oi  the  amended  affidavit 
of  merits  was  laid  in  BliUyou  county,  while 
it  was  swwn  to  before  a  notary  public  In  ttia 
dt?  and  county  of  San  Frandsca  It  la 
doubtleas  true  tliat  a  notary  is  <mly  uitbor- 
Ized  and  empowered  to  administer  oaths  in 
the  cotm^  for  which  he  was  appointed  (Fair- 
banks, Morse  ft  Co.  V.  Qetchell,  13  CaL  App. 
468,  110  Fac  831);  but  we  will  presume, 
there  being  no  showing  to  the  contrary,  that 
the  officer  complied  with  the  law  and  admin- 
istered the  oath  within  bis  jurisdiction. 
Where  there  la  a  variance  between  the  cap- 
tion and  the  Jurat  of  an  affidavit  it  wlU  be 
presumed  that  the  officer  acted  within  his 
jurisdiction.  2  CIy&  80;  Tentonia  Loan  ft 
BnUdlng  Co.  v.  Tnrrell,  19  Ind.  App.  409,  49 
N.  E.  862,  66  Am.  St  Rep.  419 ;  GoodUOW  T. 
Litchfield,  67  Iowa,  691,  26  N,  W.  882;  Gkrad- 
now  T.  Oakley,  68  Iowa,  26,  26  N.  W.  912. 
Moreover,  It  appearing  that  there  was  no  ob- 
jection to  the  affidavit  in  the  trial  court,  the 
defect  thertfn  must  be  deemed  waived.  By 
suffident  averments,  the  affidavits  show  that 
the  moving  defendants  redde  in  the  county  of 
Siskiyou,  and  that  the  other  defendants  re- 
side In  British  Columbia;  in  other  words, 
that  none  of  the  defendants  reside  in  the  dty 
and  county  of  San  Francisco,  And  there- 
fore, under  the  provisions  of  section  895  of 
the  Code  of  Civil  Procedure,  the  defendants 
are  entitied  to  hare  the  case  tried  in  Siskiyou 
county. 

The  order  api>ealed  from  Is  affirmed. 

We  concur:  LEU4N0N,  P.  J.;  BIGH- 
ARDS,  J. 
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CBEIDIT  CLEIARANGB  BUREAU  T. 
GEORGB  A.  HOGHBANN  OOM- 
TRAOTING  CO.  a  «L 

(GiT.  ia65.) 

(DistHct  Coart  of  Appeal,  First  District.  Cal- 
ifornia. Sept.  28,  1814.  Kebearlng  Deoied 
by  Sapreme  Court  Nov.  27,  1»14.J 

1.  C0ITTRA0T8  U  238*)— ABAHDOHlCEIfT-NKW 
ConTSAOT. 

Where  plaintiffs  assignor,  liaving  a  writ- 
ten contract  to  do  tlie  plastering  of  a  boildlng, 
threatened  to  abandon  it^  whereupon  an  oral 
agreement  waa  made  that  plaintiff*!  assignor 
■Eonld  continue  the  work  aa  superintendoat  for 
defendants,  and  they  would  pay  him  the  actual 
cost  of  the  labor  and  materials  used  therein,  a 
finding  that  such  oral  agreement  superseded, 
and  waa  not  a  modification  of,  the  prior  writ- 
ten agreement,  and  was  therefore  not  within 
Civ.  Code,  i  1698,  providing  that  a  contract  in 
writing  may  be  altered  by  a  contract  In  writing, 
or  by  an  executed  oral  agreement  and  not  otb* 
erwise,  waa  proper. 

[Ed.  Note.— For  other  cases,  tee  Contracts, 
Ceot  Dig.  SS  U17,  1123 ;  Dec  Dig.  |  2;t8.*J 

2.  COUPBOHZSB  A»D  BBtTLaOHT  (fi  tt*)  — 
COKgIDEEA.TION. 

Where  a  dispnte  arose  between  defendants 
and  plaintiff's  assizor  over  a  written  contract 
for  plastering  a  building,  and  plaintiff's  assign- 
or threatened  to  abandon  the  contract,  wbere- 
npon  an  oral  agreement  waa  entered  into  that 
he  should  continue  the  work  as  defendants'  su- 
perintendent, the  settlement  of  the  dispute  be- 
tween the  partiea  <wnBtituted  a  sufficient  con- 
sideration for  the  eobstltated  oral  contract. 

[£d.  Note.— For  other  cases,  see  Compromise 
and  SetUement,  Cent  XMg.  M  86-SO;  Dea  Dig. 
I  U;*  Contracts,  Cent.  IHg.  |  829.] 

Appeal  from  Superior  Court,  City  and 
CouD^  of  San  Francisco;  William  P.  Lawlor, 
Judge. 

Action  by  the  Credit  Clearance  Bureau 
against  the  C^eorge  A.  Hocbbann  Contracting 
Company  and  others.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  defend- 
anta'  m(^<m  for  a  neir  trial,  they  appeal. 
Affirmed. 

H.  Bf.  AntlLony,  of  Sao  Rnndsco,  for  ap* 
peUants.  Edwin  H.  Williams  and  L.  s.  Mel- 
eted,  bofb  of  San  Frandaco,  for  respondent 

EEBBIOAN,  J.  Tbis  Is  an  appeal  from 
the  jadgment  and  from  an  order  denying  de- 
fendants' motion  for  a  new  trlaL 

The  facta  of  this  case  are  simple,  and  the 
qoestlons  of  law  are  not  difficult  of  solntl<aL 
George  A.  Hochbann  Contracting  Company 
bad  a  general  contract  for  the  oonstructlon 
of  a  certain  building  in  San  Francisco.  This 
company  entered  Into  a  subcontract  In  writ- 
ing with  Q.  W.  Burke,  the  assignor  of  the 
plaintiff,  under  the  terms  of  which  Burke 
was  to  do  the  plastering  work  on  the  build- 
ing. The  points  In  the  case  Involve  the  ques- 
tiana:  (1)  Whether  or  not  the  work  on  the 
eubccHitract  was  done  under  the  written  con- 
tract, or  under  an  alleged  oral  contract;  and 
(2)  If  under  the  oral  contract,  whether  or 
not  that  contract  was  void  for  lack  of  consid- 
eration. 


[1]  As  to  the  first  of  these  intentions,  it 
is  sufBcient  to  say  that  we  have  carefully 
read  the  record,  and  find  ample  evidence  to 
sustain  the  finding  that  the  work  was  done 
under  an  oral  contract  As  to  the  second 
point,  we  find  no  force  in  defendants'  posi- 
tion that  the  oral  contract,  which  was  sub- 
stitnted  for  the  former  written  contract,  was 
without  consideration,  and  hence  void.  It 
appears,  according  to  the  evidence  Intro- 
duced by  the  plaintiff,  that  Burke  was  pn> 
ceeding  very  slowly  with  the  work  agreed 
to  be  done  by  him  In  the  written  agreement, 
and  threatened  to  abandon  the  contract, 
claiming  that  the  work  had  been  misrepre* 
sented  to  him.  In  consequence  of  which  he 
had  undertaken  the  contract  at  too  low  a 
price.  As  a  result  of  these  differences  Burke 
and  the  construction  company  ultimately  en- 
tered into  an  oral  agreement,  whereby  Burke 
was  to  continue  the  work  as  superintendent 
thereof,  and  the  defendants  were  to  pay  him 
the  actual  cost  of  the  labor  and  materials 
used  therein,  "and  the  contract  was  to  be 
turned  into  a  day's  work  Job."  The  court 
having  found,  as  It  did,  that  the  oral  agree- 
ment was  substituted  in  the  place  and  stead 
of  the  old  agreement,  and  that  the  latter  was 
canceled,  the  oral  agreement  Is  not  to  be 
held  to  be  a  modification  of  the  prior  written 
agreement,  and  therefore  Ineffectual  for  that 
purpose  under  the  terms  of  section  1698  of 
the  Civil  Code.  Pearsall  t.  Henry,  163  Gal. 
314,  325,  95  Pac.  154,  159. 

[2]  Nor  was  the  oral  agreement  void  fot 
lack  of  consideration ;  it  being  based,  as  dis- 
closed by  the  evidence,  "upon  the  existence 
and  settlement  of  disputes  between  the  par- 
ties.'* Pearsall  t.  Henry,  supra.  The  court 
found  on  all  the  material  allegations  framed 
by  the  pleadings. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  LENN0Z7,  P.  J.;  RICH- 
ARDS, J. 


DATIES  T.  STABK  et  si    (CSv.  1615.) 

(District  Court  of  Appeal,  Senmd  Districts  Oali- 
fomla.  Sept  25, 1914.) 

1.  ApFSAL  AMD  BbBOB  <|  706*)— RbOOBD— 8U¥- 

nCIENOT. 

Where  the  record  does  not  disclose  the 
grounds  upon  which  a  motion  for  new  trial  waa 
made,  it  cannot  on  appeal  be  held  that  the  over- 
ruling of  the  motion  was  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
ErroTj  Cent.  Dig.  H  2944r-2947;  Dec.  Dig.  { 

2.  Appeal  and  Eaaoa  (|  907*)— Review- Pbe- 

SUMPTIONS. 

Where  the  bill  of  exceptions  does  not  con- 
tain the  evidence,  it  must  be  presumed  that 
the  evidence  was  sufficient  to  support  the  find- 
ings of  the  court 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  28Sa  2911-2916,  2910. 
3673,  8674,  867eC  3^78;  Dea  Dig;  |  907.*] 
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3.  FORCIBLB  ENTBT  AND  DlTAIKEB  (|  24*)— 

GoHPuiirr— SnmciENCT. 

A  complaiot  averring  that,  while  plaintiff 
was  in  peaceable  possession  of  a  storeroom,  de- 
fendants forclbl7  entered  and  ejected  plaintiff, 
breaking  the  doora,  locks,  and  windows,  Is  insuf- 
flclent  to  state -a  cause  of  action  of  forcible  en- 
try, it  not  showing  the  defendants  retained  pos- 
session ;  the  purpose  of  the  action,  under  Code 
Civ.  Froc.  §  1174,  being  to  recover  possession. 

[Ed.  Note.— For  other  cases,  see  Fordble  En- 
try  and  Detainer.  OenL  Dig.  fiS  107-111,  114- 
120,  146 ;  Dec.  Dig.  1  24.*1 

Appeal  from  Snperior  Court,  Lob  Angeles 
County ;  Charles  Wellborn,  Judge. 

Action  for  forcible  entry  by  Henrietta  Dav- 
iea  against  John  Stark  and  another.  From  a 
lodgment  for  plaintiff,  defendant  H.  L,  Suy- 
dam  appeals.  Berersed. 

H.  O.  Oravea,  of  Lob  Angeles,  for  appel- 
lant Birney  Donnell.  of  Los  Angeles  (WU- 
loughby  Bodman,  of  Los  Angeles,  of  counsel), 
for  respondent 

BHAW,  J.  AcUon  tot  forcible  entry.  The 
complaint  alleges  that  plaintiff,  on  October 
31, 1918,  was  in  the  peaceable  possession  of  a 
certain  storeroom,  at  wblch  time  defendants 
forcibly  entered  therein,  and  In  a  forcible 
manner  ejected  the  plaintiff  from  the  prem* 
ises,  and  broke  the  doors,  locks,  and  windows 
of  said  storeroom,  all  to  her  damage  in  the 
anm  of  9600 ;  that  the  monthly  rental  value 
of  the  property  la  940.  There  Is  an  absoice 
of  any  allegation  that  any  of  the  defendants 
detained  possesion  of  the  property ;  indeed, 
from  all  that  appears  to  the  contraiy  In  the 
compl^t,  plaintiff  may  bave^  immediately 
upon  the  commission  of  the  acts  attribnted  to 
defendants,  resumed  possession  of  the  prem- 
ises and  held  the  same  at  the  time  of  instltat- 
tng  the  action.  To  this  complaint  Suydam, 
the  appellant,  filed  a  separate  answer,  admit- 
ting that  plaintiff  was,  on  October  31,  1013, 
In  the  peaceable  possession  of  the  property, 
bat  denied  that  be  entered  the  premises  In 
any  manner,  or  ejected  the  plaintiff  there- 
from, or  did  any  of  tibe  acts  charged  in  the 
complaint  to  have  be^  done  by  defendants. 
The  court  found  the  facta  as  alleged  in  the 
complaint,  namely :  That  defendants  forcibly 
broke  the  doors  and  locks  of  the  storeroom, 
entered  therein,  and  ejected  plaintiff,  who  was 
In  tile  peaceable  possession  theveot,  all  to  her 
damage  in  the  sum  of  $26.25,  fbr  treble  the 
amount  of  wblch  sum  Judgment  was  rendered 
for  plaintiff.  Suydam  appeals  ftom  the  Judg- 
ment and  an  order  denying  his  motion  for  a 
new  triaL 

[1]  The  record  discloses  that  a  bill  of  ez- 
c^tiona  was  prepared  and  settled,  to  be  used 
in  support  of  defendants*  motion  for  a  new 
trial,  and  also  shows  the  motion  as  made  to 
hare  been  denied.  This  order  must  be  affirm- 
ed, for  the  reason  that  the  record  does  not 
dladoae  the  grounds  upon  which  the  motion 
was  made ;  hence  It  Is  impossible  to  say  the 
court  erred  In  the  ruling. 
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[2]  No  attack  is  made  upon  tite  findings, 
and  while  the  bill  of  exceptions  discloses  no 
evidence  showing  that  plaintiff  was  damaged 
In  any  sum  whatsoever,  or  that  defendants 
detained  possession  of  the  property,  we  must, 
since  the  bill  of  exceptions  does  not  purport 
to  contain  all  of  the  evidence,  hut  only  such 
parts  of  the  record  upon  which  defendants 
based  their  claim  for  a  new  trial,  indulge  In 
the  presumption  that  there  was  suflBdent  evi- 
dence adduced  to  Justify  the  court  in  making 
the  finding.  Every  presumption  Is  in  favor 
of  the  regularity  of  the  Judgment  and  pro- 
ceedings upon  which  it  Is  based,  and  to  Justi- 
fy a  reversal  It  devolves  upon  appellant  to 
^rmatively  show  error. 

[3]  The  only  question  to  be  reviewed  upon 
the  record  as  presented  is  the  sufficiency  of 
the  complaint  As  to  this,  we  think  what  was 
said  in  the  case  of  Bell  v.  Haun,  9  Cal.  App. 
41,  97  Pac.  1126,  is  determinative  of  the  ques- 
tion. The  facts  In  the  case  there  were  almost 
Identical  with  those  here  presented.  It  was 
there  said: 

"An  allegation  of  forcible  entry  alone,  unac- 
companied by  an  allegation  showing  that  defend- 
ant detains  posaession  of  the  premises  so  for- 
cibly entered,  will  not  warrant  an  action  under 
the  provisions  of  chapter  4,  title  8,  Code  of 
Civil  Procedure,  for  forcible  entry  and  detainer. 
Castro  -r.  Tewkshnry,  69  Cal.  6^  11  Pac.  S39; 
Preston  r.  Kehoe,  10  CaL  446:  Armstrong  v. 
Hendrick,  67  Mo.  542;  Merrill  v.  Forbes,  23 
Cal.  379.  In  the  absence  of  such  allegation  a 
fact  necessary  to  constitute  the  cause  «  adioa 
matt  be  taken  as  having  no  existence:  Hil- 
dreth  t.  Montecito  Creek  W.  Co..  139  CaL  22, 
72  Pac  395.  While  it  appears  from  the  com- 
plaint that  plaintiff  was  in  the  actual  and  peace- 
able possession  of  the  premises,  and  that  defend- 
ants did  wrongfully  and  unlawfully  turn  the 
plaintiff  out  of  the  possession  thereof,  it  no- 
where appears  that  defendants  detained  or 
withheld  possession  of  the  premises  from  plain- 
tiff  at  the  commencement  of  the  action." 

It  Is  made  the  duty  of  the  court  under  sec- 
tion 1174,  Code  of  Civil  Procedure,  If  the  find- 
ing of  the  court  be  In  favor  of  plaintiff,  to 
enter  Judgment  for  the  r^tituUon  of  the 
premises;  but  to  warrant  such  Judgment  it 
must  appear  from  the  complaint  that  defend- 
ants withheld  the  premises  from  plaintiff.  It 
was  further  said  In  Bell  v.  Haun,  supra : 

"The  real  gist  of  the  action  is  the  deten- 
tion of  the  premises  from  the  one  entitled  there- 
to, and  this  whether  the  detainer  be  forcible, 
as  defined  by  section  1160  of  the  Code  of  Civil 
Procedure,  or  unlawful,  within  the  meaning  of 
section  1161,  or  the  retention  of  possession  with- 
out force  azid  violence  by  one  woo  has  by  force 
and  violence  entered  upim  the  poasswlon  of  an- 
other." 

In  10  Cyc.  p.  1166,  it  is  said: 

"In  all  actions,  brought  under  fordble  entry 
and  detainer  statutes,  it  is  necessary  to  allege 
a  detention  of  the  premises  at  the  time  of  the 
institution  of  the  action ;  for.  In  the  absence  of 
such  detentlm  the  complaint  would  amount  to 
DO  more  than  a  trospaBS." 

As  frequently  said,  pleadings  must  be  con- 
strued most  strongly  against  the  pleader,  and, 
so  regarded,  the  allegations  of  the  complaint 
in  this  case  are  entirely  consistent  with  the 


•Por  other  osats  see  suu  tepls  and  Mctbm  NUMBBB  In  Deo.  DIs.  A  Am.  Dig.  K«y-Ho.  8«1m  a  Rap'r  Indexes 


Digitized  by  Google 


CaL)      SACRAMENTO  ORFHANAOB  A  OHlIiDREN'S  HOME  t.  OHAMBBKS 


317 


fact  Uiat  defendants  broke  the  doore  and 
wiodowa,  ejected  plalntUC  from  the  store- 
room, and  Immediately  thereafter  departed 
from  the  premises. 

In  onr  opinion,  the  complaint  is  insufficient 
to  Bastain  the  Judgment  rendered;  and  it  is 
tlmefore  rerorsed. 

We  ooncar:  OONBBT,  P.  JT.;  JAMES,  J. 


8AORAMENT0    ORFHANAOE    ft  OHI]> 
DBBN*S  HOME  t.  CHAMBERS, 
State  Controller.    (Civ.  1281.) 

(District  Court  of  Appeal,  Third  District,  CaU- 
fomia.    Sept  26.  1914.) 

L  CoNSTFrunomz.  Law  <|  206*)— E^obbu, 
Constitution— "PBiviLiasB  akd  Iianjin- 

TI£S"  OF  CmZXHS. 

The  "privileges  and  immanities"  of  citizens 
of  the  United  States  protected  by  Const  U.  S. 
art  14,  S  1,  prorlding  that  no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  privi- 
leges and  immanities  of  citizens  of  the  United 
States,  axe  those  which  aris%  out  of  the  natnre 
and  essential  character  of  the  national  govern- 
ment the  prorisions  of  its  Constitution,  or  its 
laws  and  treaties  made  in  pursuance  thereof. 

[Ed.  Not&r-For  other  cases,  see  Gonstitution- 
al  Law,  Cent  Die  M  825-648;  Dec.  Dig.  { 
206.* 

For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,  FxlTileges  and  Immn- 
nities.] 

2.  CoNSTITDnOKAI.  LAW  (S  20S*)— RIGHTS  OV 

CmzENs~"pRiTii,EQBe"— "Immunities.'* 
PoL  Code,  i  2283,  appropriates  money  from 
the  state  treasury  to  institutions  conducted  for 
the  support  of  needy  orphan  children,  and  St 
1913,  p.  629,  amending  sach  section,  provides 
that  no  child  whose  parent  or  parents  have  not 
resided  in  the  state  for  at  least  three  years 
prior  to  the  application  for  aid,  or  whose  par- 
ent or  parents  have  not  become  eltizoiB  of  the 
state,  snail  be  deemed  a  minor  orphan  within 
such  chapter.  Held,  that  such  amendment  In 
so  far  as  it  withdrew  aid  from  native-born  clti- 
sen  cliildren  of  alim  parents,  was  violative  of 
Coast  art  1,  |  21,  proTidlng  that  no  citisen  or 
class  of  dtizens  shall  be  granted  privileges  or 
immanities  which  on  the  same  terms  shall  not 
be  granted  to  all  citizens;  the  words  "privileg- 
es" and  "immunities"  being  nearly  synonymous, 
the  term  "privilege"  signifying  a  peculiar  ad- 
vantage, exemption,  or  immunity,  and  the  word 
**iaimanlty"  ngnifying  an  exemption  or  privi- 
lege. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  H  S&1-624;  Dec.  Dig.  { 

205.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Privil^e;  Immunity.] 

8.  Abtluhb  (I  2*)— Obphan  Qoildbsn— Cau 
—Stat*  Aid— "Chaeitt." 

State  aid  payable  to  institutions  caring  for 
orphan  children,  authorized  by  Pol.  Code,  { 
2283,  as  amended  by  St  1913,  p.  629.  is  not 
&  "charity,"  but  shoald  be  considered  in  the 
light  of  the  performance  of  a  duty  by  the  state 
to  care  for  its  citizens  unable  to  care  for  them- 
selves. 

rEd.  Note.— For  other  cases,  see  Asylums, 
Cent  Dig.  |  1 ;  Dec  Dig.  {  2.^ 

For  ofbet  definitions,  eee  Words  and  Phrasest 
First  and  Second  Ssrln,  Charity.] 


4.  ASTLUMB  d  2*}— Stati  Aid  —  Obpkan 
Chxldben—Cabb— Alien  Pasents— Manda- 
Hua. 

Pol.  Code,  I  2283,  appropriates  .state  aid 
to  institutions  caring  for  orplian  children,  and 
St  1913.  p.  629,  amending  ft,  declares  that  no 
diild  whose  parent  or  parents  had  not  resided 
In  the  state  for  at  least  three  years  prior  to 
the  application  for  aid,  or  whose  parent  or  par- 
ents had  not  become  citizens  of  the  state,  ahould 
be  deemed  a  minor  orphan  within  such  law. 
ffsM  that  where  an  institution  cared  for  a  na- 
tive-born orphan  child  of  alien  parents,  it  was 
entitled  to  mandamus  to  compel  the  State  Con- 
troller to  extend  aid  for  such  diild,  either  on  the 
theory  that  liie  amaidnunt  should  be  construed 
not  to  apply  to  children  of  alien  parents  bom 
within  the  state,  or,  if  constraed  to  cover  such 
children,  then  as  unconatitntional,  leaving  the 
act  as  it  existed  prior  to  amendment  in  force. 

[Ed.  Note.— For  other  cases,  see  Asylums, 
Gent  Dig.  |  1;  Dec.  Dig.  |  2.*] 

Anpllcatloii  for  a  writ  of  mandamos  by  the 
Sacramento  Orphanage  ft  Gblldren's  Home 
against  John  S.  Chambers,  as  State  Control- 
ler. Writ  granted. 

White,  MiUer,  Needham  ft  Barber,  of  Sac- 
ramento, and  Edward  F.  Moran  and  W.  H. 
Barrows,  both  of  San  Francisco,  for  peti- 
tioner. John  T.  Nonrse^  Deputy  Atty.  Oen., 
for  respondent 

'  BURNETT,  J.  This  Is  an  application  for 
a  writ  of  mandate  to  Becnre  Uie  paymoit  of 
a  claim  for  the  smiport  of  a  minor  oiphan. 

After  setting  fortta  that,  from  the  1st  day 
of  July,  1913,  to  the  22d  day  of  May,  1914, 
the  Sacramento  Orphanage  ft  Farm  Assoda- 
tiou  was  a  corporation,  and  an  instltation 
condncted  for  the  support  and  maintenance 
of  minor  o^bans,  half  orphans,  and  abandon- 
ed children,  and  that  during  the  same  period 
the  Sacramento  Chlldren'a  Home  was  a  like 
Institution  and  conducted  for  like  purposes, 
and  that,  on  said  May  22d,  the  said  organisa- 
tions duly  consolidated  and  became  vested 
with  all  the  rights,  duties,  and  powers  of  said 
component  aasodatloiui  and  succeeded  to  and 
became  vested  with  aU  the  property  thereof, 
the  petition  proceeds : 

"That  for  a  period  of  six  months  immediately 
prior  to  the  Slst  day  of  December,  1913,  that 
is  to  say,  from  the  1st  day  of  July,  1913,  to  the 
31st  day  of  December,  1913,  Sacramento  Or- 
phanage &  Farm  Association  did  have  in  its 
care,  custody  and  control  one  Domeric  Jaryvlch, 
a  minor  half  orphan  under  the  age  of  fonrteen 
years,  to  wit,  of  the  age  of  seven  years  or  there- 
about. That  the  parents  of  said  minor  half 
orphan  were  aliens  and  had  never  become  citi- 
zens of  the  United  States  or  of  the  state  of  Cali- 
fornia. l%at  the  mother  of  said  minor  Is  dead. 
That  the  father  of  said  minor,  if  alive,  would 
have  been  a  resident  of  the  state  of  California 
for  more  than  three  years  prior  to  the  1st  day 
of  July,  1933.  That  on  August  25,  1912,  the 
father  of  said  minor  left  Sacramento  to  visit 
his  native  country,  intending  to  return  to  the 
state  of  California.  That  petitioner  is  informed 
and  believes  that  ssid  father  of  said  minor  died 
on  the  journey  to  bis  native  country.  That 
said  minor  was  born  in  the  state  of  California 
and  at  the  time  of  his  birth  his  parents  were 
residents  of  the  state  of  California  and  ocn- 
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tinaed  to  be  reafdenta  of  nid  ■tate  vp  to  the 

time  of  thtit  death." 

Then  follow  allegatioiis  as  to  the  proper 
presentatioii  of  petitioner's  claim  for  $37.50 
and  Its  approval  by  the  board  of  control,  the 
availability  of  sufficient  funds  In  the  state 
treasury  appropriated  by  the  Legislature  for 
the  purpose  of  paying  for  the  support  and 
maintenance  of  said  minor,  and  the  applica- 
tion to  respondent  for  the  appropriate  war- 
rant and  his  refusal  to  draw  the  same. 

The  statutory  authority  upon  which  peti- 
tioner relies  is  found  In  section  2283  of  the 
Political  Code  as  amended  In  1913  (Stats,  of 
1913,  p.  629),  as  follows : 

"There  Ib  hereby  appropriated  out  of  any  mon- 
ey in  the  state  treaaory  not  otherwise  appropri- 
ated, to  each  and  every  institation  Id  tne  state 
cocdacted  for  the  support  and  maintenance  of 
needy  minor  orphans,  half  Qrphans,  or  aban- 
doned children,  and  to  each  and  every  county, 
dty  and  connty,  city,  or  town  matntamlng  such 
orphans,  half  orphans,  or  abandoned  children, 
or  any  or  all  of  such  classes  of  persons,  aid  as 
follows :  For  each  whole  orphan  supported  and 
maintained  in  any  such  institution,  vot  in  ex- 
eew  of  one  hundred  dollars  per  annum;  and 
for  each  half  orphan  or  abandoned  diild,  not  in 
excess  of  seventy-five  dollars  per  annum.** 

Such  li^^alatton,  it  may  be  observed,  does 
not  rest  its  sanction  alone  upon  the  general 
authority  of  the  legislative  d^tartment  of  the 
state  government,  but  it  Is  expressly  antlior- 
l2ed  by  section  22,  art  4,  of  the  state  Oonstl- 
tutlon,  as  fcdlows: 

"No  money  shall  be  drawn  from  the  treasury 
but  in  consequence  of.  appropriations  made  by 
law,  and  upon  warrants  duly  drawn  thereon  by 
the  controller;  and  no  money  shall  ever  be  ap- 
propriated or  drawn  from  the  state  treasury 
for  the  purpose  or  benefit  of  any  corporation, 
association,  asylum,  hospital  or  any  other  insti- 
tution not  under  the  exclusive  management  and 
control  of  the  state  as  a  state  institution,  nor 
shall  any  grant  or  donatioo  of  property  ever  be 
made  thereto  by  the  state;  provided,  that  not- 
withstanding anything  contained  in  this  or  any 
other  section  of  the  Constitution,  the  Legisla- 
ture shall  have  the  power  to  grant  aid  to  insti- 
tutions conducted  for  the  support  and  mainte- 
nance of  minor  orphans,  or  half  orphans,  or 
abandoned  children,  or  aged  persons  In  indigent 
circumBtences — such  aid  to  be  granted  by  a  uni- 
form rule,  and  proportioned  to  the  number  of 
Inmates  of  such  respective  institutions;  provid- 
ed, further,  that  the  sute  shall  have  at  any 
time  the  right  to  inquire  Into  the  management 
of  such  InstitutionB." 

Since  there  is  no  issue  as  to  the  facts  set 
out  in  the  petition  herein,  there  would  there- 
fore be  no  difficulty  in  the  way  of  granting 
the  relief  sought  were  it  not  for  the  follow- 
ing provision  of  section  2289  of  the  Political 
Code,  as  amended  by  the  said  statates  ot 
1913: 

"In  order  that  the  provisions  of  this  chapter 
shall  not  be  abused,  It  is  bereby  declared: 
*  *  *  (4)  That  no  child  whose  parent  or  par- 
ents have  not  resided  in  this  state  fOr  at  leaat 
three  years  prior  to  the  application  for  aid,  or 
whose  parent  or  parents  have  not  become  cltl- 
seos  of  the  state  shall  be  deemed  a  minor  or- 
phan, half  orphan  or  abandoned  dilld  within 
the  intent  and  meaning  of  this  chapter." 

[1]  Petitioner  herein  claims  that  this  par- 
ticular provision,  if  construed  as  contended 


for  by  respondent,  is  void  as  opposed  to  the' 
Constitution  of  the  United  States  and  also 
the  Constitution  of  this  state.  The  sections 
to  which  petitioner  refers  are  section  1  of 
article  14  of  the  former  and  section  21  of  arti- 
cle 1  of  the  latter.  But  as  to  said  provision 
in  the  federal  Constitution,  that  "no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunltiea  of  citi- 
zens of  the  United  States,"  the  interpretation 
by  the  courts  would  preclude  it  from  applica- 
tion to  the  situation  here.  In  Duncan  v.  Mis* 
Bourl.  1S2  U.  S.  S82, 14  Sop.  Ot  fiTl,  88  L.  Ed. 
486,  it  was  said : 

"But  the  privileges  and  Immunities  of  dtl- 
cens  of  the  United  States,  protected  by  the  four- 
teenth amendment,  are  privllegee  and  immuni- 
ties arising  out  of  the  nature  and  essential  char- 
acter of  &e  federal  govemmttit,  and  granted 
or  secured  by  the  Constitution." 

And  in  United  States  v.  Moore  (C.  C.)  129 
Fed.  632,  it  is  declared: 

"The  queetiMi  la:  Is  the  right  or  privilege 
claimed  granted  in  tarma  by  any  provision  m 
the  Constitution,  or  so  appropriate  and  neces- 
sary to  the  enjoyment  of  any  right  or  privilege 
which  the  Constitution  does  specify  and  confer 
upon  citizens  of  the  United  States  as  to  arise 
by  necessary  implication." 

The  subject  is  also  considered  and  discuss- 
ed in  the  Slaughter  House  Oases,  16  WalL  36, 
21  L.  Ed.  394 ;  United  States  v.  CnUkshank, 
92  U.  S.  542,  23  L.  Ed.  (S88;  Barbler  v.  Con- 
nolly, 113  U.  S.  27,  6  Sup.  Ct  857,  28  L.  Ed. 
923 ;  In  re  Kemmler,  186  U.  S.  436,  10  Sup. 
Ct  930,  84  L.  Ed.  519 ;  and  other  decisions  of 
the  highest  court  of  ttie  country. 

The  Slaughter  House  Cases  eepedally  re- 
ceived the  most  deliberate  consideration,  and 
the  court  announced  the  rule  to  be  that ; 

"The  privileges  and  immunities  of  citizens  of 
the  United  States  are  those  which  arise  out  of 
the  nature  and  essential  character  of  the  na- 
tional govoimient,  the  proviatons  of  ita  Consti- 
tution, or  its  laws  and  treaties  made  in  pursu- 
ance thereof;  and  it  is  these  which  are  placed 
under  the  protection  of  Congress  by  this  clause 
of  the  fourteenth  amendment" 

Of  course,  it  Is  difficult,  if  not  impossible, 
to  draw  -  with  precision  a  line  which  will 
separate  all  the  privileges  and  immunities  of 
the  dtlz^is  of  the  United  Stetes  from  those 
of  the  citizens  of  the  state  as  such,  but  it 
is  entirely  clear  that  no  provision  of  the  Con- 
stitution of  the  United  Stetes  forms  the  ba- 
sis or  affords  legal  sanction  for  the  aid  and 
asslstence  In  question  in  this  controversy. 
The  prlrll^e  or  benefit  herein  involved  does 
not  grow  out  of,  nor  does  it  have  any  relation 
whatever  to,  any  grant  of  right  or  power 
by  the  federal  Constitution.  It  Is  purely 
a  stete  question  involving  only  the  construc- 
tion of  the  said  legislative  enactment  and  of 
the  fundamental  law  of  this  stete.  It  is  sim- 
ilar in  principle  to  the  provisions  made  for 
the  education  of  the  children  of  the  state  at 
public  expense.  As  to  that  privilege  it  ma 
said,  through  Chief  Justice  Wallace,  In  Ward 
V.  Flood,  48  CaL  86,  17  Am.  Bep.  405: 

"It  will  •  •  •  be  readily  conceded  that 
the  privilege  accorded  to  the  youtii  of  the  state. 
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hj  the  law  of  the  state,  of  attending  the  pabUc 
•chools  tnaintained  at  tbe  expeoie  of  the  state, 
h  not  a  privilege  or  immunitT  appertaining  to 
a  dtiien  of  the  United  States  as  such ;  and  it 
neoessarilj  followBi  therefore,  that  no  persoD 
can  lawfolly  demand  admlRdon  aa  a  pupil  in 
an;  mcb  school  because  of  the  men  status  of 
dmenihip." 

TbSB  Btetement  was  dim^  to  the  con- 
tentloit  of  petitioner  tberelii  that  by  virtue 
of  said  fbnrteentb  amendment  of  the  federal 
Cnudtation  a  dtitaea  of  the  United  States 
most  be  accorded  Oa  same  priTileges  of  ad- 
mission to  the  pabllc  schools  here  aa  ia  grant- 
ed to  a  dtizra  of  this  8tat&  Other  Instances 
of  special  favora  allowable  to  dtisena  of  a 
Btate  conid  be  snsgested,  but  anffident  has 
tieen  said  as  to  this  branch  of  the  case. 

[1]  But  the  eontmtlon  of  petitioner  that 
nld  dlscrimlnatioa  Is  obnoxious  to  section  21 
of  article  1  of  the  state  Constitution  is  as- 
snredly  entitled  to  more  serious  considera- 
tion. That  section  proTldes: 

"No  special  privileges  or  immnnitles  shall 
ever  be  granted  which  mar  not  be  altered,  re- 
voked, or  repealed  by  the  Legislature,  nor  shall 
any  cltiaen,  or  class  of  citizens,  be  granted  priv- 
il^es  or  Immunities  whi<^,  upon  tbe  same 
tenns,  shall  not  be  granted  to  all  citizens." 

The  diUd  for  whose  support  aid  Is  herein 
songht  is  a  citizen  of  this  state.  He  was 
bom  in  this  state  while  his  parents  were 
resld^ta  thereof.  It  is  undonbtedlly  true, 
as  stated  by  respondent,  that: 

"Every  child  bom  here  ia  a  citizen  of  the 
state  if  its  parents  are  residents  the  state. 
Thus  a  child  born  here  whether  its  parents  are 
citizens  or  aliens  immediately  becomes  a  citizen 
of  the  United  States,  but  its  second  citixenship 
follows  the  re^dence  of  Its  paimts." 

Tbo  child  la  and  was  an  orphan  under  the 
age  of  14  years  and  was  cared  for  by  such 
an  Institation  as  is  contemplated  by  said 
statute  providing  for  state  aid.  What  la  the 
basla,  tfa^,  for  dlscrtminattcm  betwem  him 
and  othw  dtteena  who  are  orphans  nnder  the 
age  of  14  yeara  and  under  the  care  of  the 
same  or  of  almllar  InBUtntlona?  Ia  it  any 
qnaUty  or  condition  aitectlng  him  personally, 
that  would  make  such  dassiflcation  reason- 
able and  Joat?  Is  there  any  "natural  intrin- 
dc  or  constltutlinial  dlstinctton"  difCer«itlat> 
Ing  blm  from  tbe  other  minor  orphan  rtHtteoa 
who  are  reoelWng  and  who  ate  wtitled  to 
receive  state  aid?  The  answer,  of  course, 
must  bei  in  Oie  negatlTe.  The  distingniahing 
quality  or  condition  relates,  not  to  him,  but 
to  Us  parents.  It  would  be  a  strange  con- 
struction of  the  constitutional  provision  that 
would  permit  privileges  to  be  conferred  upon 
one  citizen  of  the  state  and  withheld  from 
another  for  the  reason  that  there  was  a  dif- 
ference In  the  political  status  of  tbe  parents. 
Mentally,  morally,  and  physically,  no  doubt, 
the  sins  and  inflrmltles  of  the  parents  are 
often  visited  upon  their  descendants ;  but  in 
tbe  realm  of  dvH  and  political  rights  and 
pilvll^ee  no  such  prindple  can  be  recognized 
or  tolerated.  To  affirm  the  proportion  con- 
tended for  by  respondent  that  <me  dtlzen  ii^ 


and  another  is  not,  entitled  to  ttds  mlvilege 
in  consequence  of  the  difference  In  the  citizen- 
ship and  residence  of  thdr  parents,  is  to  deny 
all  efficacy  to  the  constitutional  mandate  that 
privileges  and  laununitiw  must  be  granted 
to  all  dtlsens  upon  the  same  tarns. 

The  purpose  of  the  L^^latore  Is  unques- 
tionably a  commendable  one,  but  It  must  be 
accomplished  in  a  legal  and  constitutional 
manner.  Restrlctlona  affecting  all  dtizeus 
alike  might  be  Imposed  which  would  prevent 
abuse  of  the  privilege  and  which  would  be 
open  to  no  valid  objection. 

If  the  condition  of  residence  or  of  dtlzen- 
shlp  related  to  the  minor  orphan  himself 
it  probably  could  be  said  that  the  classifica- 
tion was  Just  and  reasonable  and  within  tbe 
purview  of  the  Constitution.  No  doubt  the 
Legislature  might  require  the  twnefldary  to 
be  a  citizen  of  the  state  and  a  resident  there- 
in for  a  certain  period.  If  he  were  not  a 
dtlzen,  said  constitutional  provision  could 
not,  of  course,  be  invoked,  and  three  years 
might  not  be  'an  unreasonable  requirement 
as  to  residence.  There  would  thus  be  pre- 
sented in  the  condition  and  status  of  the  mi- 
nor a  Just  basis  for  valid  discrimination. 
But  that  is  entirely  different  from  the  re- 
quirement here  as  to  the  citizenship  and  res- 
idence of  the  parents.  The  Injustice  of  the 
rule  contended  for  could  not  be  more  Im- 
pressively Illustrated  than  in  the  present  in- 
stance If  said  provision  as  thus  understood 
is  to  be -enforced,  no  aid  can  ever  be  granted 
to  said  minor  for  the  reason  that  death  has 
rendered  it  impossible  for  dth«  of  hla  par- 
ents to  become  a  dtlzen  or  residoit  for  the 
requisite  time.  No  such  arbitrary  and  ex- 
traneous discrimination  la  sanctioned  by  our 
fundamental  law. 

In  the  foregoing,  we  have  manifestly  as- 
sumed that  a  "privilege"  or  "Immunity" 
within  the  contemplation  of  said  constitu- 
tional provision  Is  involved  in  this  contro- 
versy. However,  as  to  this,  there  may  be 
some  ground  for  difference  of  oplnloa  The 
word  "privilege,"  In  common  acceptation, 
means  some  immunity  or  advantage.  Moore 
V.  B'letcher,  16  Me.  68,  88  Am.  Dec  638.  A 
"privilege"  Is  a  particular  and  peculiar  bear 
eflt  or  advantage  enjoyed  by  a  pers<m,  com- 
pany, or  daas  bey<md  tbe  c<mimon  advanti«e 
of  other  dtizens.  Leader  v.  Cameron,  8  OkL 
677,  41  Pac.  68S.  In  Its  natural  meaning,  the 
word  "privilege"  may  be  defined  as  a  right 
peculiar  to  an  Individual  or  body.  Bipley  v. 
Knight.  123  Mass.  SIS.  The  words  "priv- 
ileges" and  'immunities"  are  synonymous  or 
nearly  so;  and  privilege  signlfles  a  peculiar 
advantage,  exemption,  inmiunlty,  and  Immu- 
nity slgnlflee  exemption,  privilege.  Tan  Tal- 
kenburg  v.  Brown,  48  CaL  48,  13  Am.  Bep. 
186. 

Of  course,  it  is  not  every  spedal  fovor  that 
may  be  regarded  as  a  privilege  or  immunity 
In  the  sense  of  this  constitutional  iwovlsion, 
but  the  appropriation  of  public  money  would 
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floem  (dearly  to  be  within  the  letter  and  spirit 
of  tbe  expression  used.  The  support  and 
comforts  at  a  home  afforded  the  orphan  by 
tbeee  beneToloit'liiBatations  constitute  a  pe- 
culiar benefit  or  advantage  to  the  recipients, 
as  probably  no  one  would  deny.  While  the 
aid  Is  not  extended  by  the  state  directly  to 
the  orphan,  half  orphan,  or  abandoned  chUd, 
it  is  for  hlB  boiefi^  and  there  can  be  no  dif- 
ference in  itrindple  because  ttie  money  is  ap- 
propriated to  and  used  by  the  intermediary. 
The  essential  thing  is  that  it  is  for  the  ben- 
efit of  tbe  dependent  To  the  extent  of  ap- 
plying tUs  money  to  tbe  boieflcent  purpose 
of  the  law  the  instttatton  becomes  an  agent 
of  the  state,  and  it  may  be  said  that  the  stat- 
ute provides  regnlatitms  and  safeguards  to 
guarantee  tbe  faithfnl  discharge  of  the  stew- 
ardsblpk 

If  it  should  be  said  that  the  terms  "prlv- 
Ueges  and  immunities"  apply  only  to  rights 
and  benefits  that  are  of  constitutlraial  origin, 
petitioner  may  still  assot  Its  claim  on  tlie 
ground  that  the  duty  of  the  state  to  aid  these 
belpless  minors  is  affirmed  or,  at  least,  recog- 
nized in  the  C<Histitutlon  itself  (section  22, 
art  4),  and  the  Let^slatnre  is  expressly  au- 
thorised to  make  the  necessary  approio'la- 
tlona 

With  much  plausibility,  also,  it  might  be 
contended  that  to  give  effect  to  the  danse 
here  In  controvefsy  as  construed  by  respond- 
eat  would  be  in  violation  of  that  mandate 
of  said  section  22,  art  4,  that  the  aid  ex- 
traded  to  such  iDstltntions  must  be  "granted 
by  a  uniform  rule,  and  proportlDned  to  the 
number  of  Inmates  of  such  respective  Insti- 
tutions." It  could  hardly  be  said  that  this 
requirement  Is  observed  if  some  of  tbe  or- 
phans or  half  orphans  who  are  inmates  of 
such  Institutions  are  excluded  in  maiHwg  the 
appropriation. 

There  Is,  however,  some  contention  made 
— worthy  of  brief  notice — that  the  subject- 
matter  In  dispute  Involves  a  donation  or 
charity  and  that  a  donation  or  charity  is  not 
within  the  constitutional  inhibition.  It  Is 
declared  that: 

aid  extended  by  sections  228S-2289  of 
the  Political  Code  U  not  elven  in  the  exercise 
of  any  governmental  fnncBon  or  constitutional 
mandate,  bnt  ia  merelv  a  contribution  to  a  pri- 
vate charity  under  the  constitutionsl  permis- 
sion. No  vested  right  attaches  to  the  grant  of 
aid.  'No  pensioner  has  a  vested  riebt  to  hU 
pension.  Pensions  are  bounties  of  tne  govern- 
ment, which  Congress  has  the  right  to  give, 
withhold,  distribute,  or  recall  at  its  discretion.' 
United  States  v.  Teller,  107  U.  8.  68  [2  Son. 
Ct  39,  27      Ed.  S52.f  • 

Even  under  this  conception  of  the  appro- 
priation, however — whatever  may  be  the 
rule  as  to  the  power  of  Congress  or  the  an- 
thori^  of  the  Legislatures  of  other  states — 
no  such  discrimination  could  be  made  by  our 
Le^atnre  in  view  of  said  constitutional 
prohibition.  If  it  be  regarded  In  the  nature 
of  a  charity,  it  would  be  no  less  an  invidious 
distinction  made  between  citizens  snstalning 
the  same  relation  to  tlie  law. 


[3]  But  the  appropriation  la  not  to  be  re- 
garded in  the  light  of  a  charity  proceeding 
from  merely  generous  or  equitable  consid- 
erations such  as  might  move  a  kindly  dis- 
posed individual  to  extend  a  helping  hand  to 
one  in  need  of  assistance.  The  modem 
trend  and  development  of  dvic  Ideas  Is  no 
more  emphatically  shown  than  in  tbe  un- 
mistakable recognition  and  expression  by 
statutory  and  constitutional  prorlsionfl  ot 
the  duty  of  the  state  to  afford  assistance 
ai^  support  to  the  citizens  who  are  not  able 
to  support  tbems«lvea  Whatever  may  be  the 
condition  In  other  and  less  advanced  conn- 
tries,  the  bealth,  comfort,  and  security  ct  tbe 
individual  as  well  as  the  protection  of  hie 
property  are  justly  regarded  hen  as  proper 
subjects  oC  Ic^lBlatlTe  pranotion.  It  is  the 
states  duty  as  the  r^tresentatlve  of  the 
strong  to  bear  and  relieve  "the  infirmities 
of  the  weak."  Tills  task  cannot  be  rd^t- 
ed  entirely  to  individual  iddlaathropy.  There 
is  no  plaoe  in  our  sociology  or  sciieme  of 
government  for  tlie  brutal  philosophy  of 
Nletzsdie  that  "the  weak  and  helpless  must 
go  to  the  wall ;  and  we  shall  help  them  to 
go."  The  state  may  honor  and  glorify  tbe 
strong  and  powerful,  but  it  recognizes  Its 
duty  to  assist  and  champion  the  weak  and 
hapless.  This  is  rightly  considered,  not  as 
a  benevolent  gift  but  the  fulfillment  of  a 
legal  and  moral  obligation  growing  out  of 
the  duties  and  privileges  of  citizenship. 

It  would  seem  that  the  only  debatable 
quration  is  whether  said  provision  of  >the  act 
can  be  ccnstmed  so  as  to  harmonize  with 
the  Constitution,  or,  if  not  whether  with  the 
provision  eliminated  there  is  any  legislative 
authority  left  for  this  appropriation.  The 
duty  of  the  court  is,  of  course,  plain  and  well 
settled,  to  sustain,  if  possible,  any  enact- 
ment of  the-  Legislature,  and.  if  compelled  to 
declare  any  portion  of  an  act  Invalid*  to 
save  the  balance  If  it  can  be  done. 

"Constitutions,  like  statutes  and  private  in- 
struments, must  be  so  construed,  If  possible, 
as  to  give  some  force  and  effect  to  each  of 
their  proTlslona.  The  legal  Intendment  la 
that  each  and  every  clause  has  been  Inserted 
for  some  useful  purpose,  and  when  rightly 
understood  may  Jitve  some  practical  opera- 
tion. For  the  purpose  of  harmonizing  ap* 
parently  conflicting  clauses,  each  must  be 
read  wlOi  direct  reference  to  every  other 
which  relates  to  the  same  subject,  and  so 
read.  If  possibly  as  to  avoid  repugnancy, 
and,  to  that  end.  sections^  paragraphs,  and 
sentences  may  be  transposed;  elegance  of 
composition  may  be  sacrificed;  and  the 
meaning  of  words  and  phrases  may  be  re- 
stricted or  enlarged."  French  t.  Tescbemak- 
er.  24  Gal.  540. 

It  is  urged  by  petitioner  that  it  we 
this  principle  and  regard  the  whole  of  the 
act  and  the  evident  purpose  of  the  Legisla- 
ture, keeping  In  mind  that  an  attempt  to  ab> 
serve  the  requirement  of  the  OonstltntloD 
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nnut  be  presiimed,  we  abonld  read  the  cUnse 
u  follows: 

"No  child  not  bora  In  tbis  state  whom  parent 
or  parenti  have  not  become  citizens  of  thia  state 
or  wbose  perent  or  parento  have  not  redded 
here  for  tbree  yearn  ihall  be  deemed  a  minor 

erpbao,"  etc. 

As  ffaus  construed  tbe  law  would  it  Is 
claimed  be  reasonable  apd  Just  and  not  ob- 
noxious to  said  constitutional  provision. 

But  we  do  not  deem  it  necessary  to  decide 
vbptber  tbls  construction  la  permissible. 

14]  We  are  satisfied  that  respondent's  po- 
sition cannot  be  maintained,  and  that  one  of 
tbe  tbree  following  theories  must  be  adopted, 
to  wit:  That  the  clanae  should  be  construed 
as  adrocsted  by  petitioner,  or  that  it  sbonld 
be  beld  void  and  the  rMuainder  of  the  act 
npbeld;  or,  it  tb&t  be  not  possible,  then  the 
act  in  force  prior  to  and  at  the  time  of  the 
enactment  of  the  said  amendment  should  be 
MHisidered  as  stlli  operative.  Upon  any  of 
these  theories  petitioner  is  entitled  to  pre- 
TalL 

We  thUik  the  peremptoiy  writ  should  lasoe, 
ind  ft  ta  BD  oxdend. 

We  OUKDr:  GHIPBCAN,  P.  J.  ;•  HART  J. 


MUXTEEN  t   BIBTERS,  ' Gits-  Andltor. 
(CW.  1570.) 

0)istri(^  Cour*:  of  Appeal,  Second  District,  Cal- 
ifotoia.    Sept  25,  1914.) 

I  Wktohts  and  Msasdbes  (I  8*)— Omciu 
— Validitt  or  Appoimtiuent. 
Where  t  (dty  by  ordinance  appointed  a 
deputy  sealer  of  weuhts  and  measnrea  and  fixed 
Ub  salary,  it  was  immaterial  whether  he  was 
Mipointed  under  St.  1911,  p.  S84,  |  4,  then  in 
force,  ezpzessl;  authorizing  the  appoiDtment  of 
inch  officer,  since  in  the  absence  thereof  the 
wdlnance  would  be  a  valid  exercise  of  tbe  po- 
nce power  conferred  by  Const,  art.  11,  {  11, 
proTidio^  that  any  city  may  make  and  enforce 
local  police  regulations  not  in  confiict  with  gen- 
eral laws. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Ueasnne,  Cent  Dig.  {  10;  Dec.  Dig.  9  8.*] 

2.  Veiqhts  ahd  MEAsnms  (|  8*)— Pat  of 

OFncERS— CONBTITUTXONAL  AND  8TATUTOBT 

PsovisioRft— **STAia  Onn»"— "MuHiciPAL 
Aptaies." 

Const,  art  11,  |  14,  as  amended  October 
10, 1911  (see  St.  1911,  n.  1798).  authorizes  the 
l«Kislatare  by  general  law  to  provide  for  in- 
spection and  measurement  of  commodities,  and 
the  appointment  of  necessary  officers.  SL  1913, 
p.  1066,  enacted  in  parsuance  thereof,  in  force 
August  10,  1913,  provided  general  regulations 
for  tneasares,  by  section  17  permitted  any  city 
to  appoint  deputy  sealers  of  weights  and  meas- 
ures at  ^  per  day.  and  by  section  19  provided 
tut  the  act  sbonla  not  affect  any  appointment 
PKTiouBly  made.  The  defendant  ci^  operated 
Qiider  a  freeiiolders'  charter  adopted  under 
Const  art  11,  {  8,  which  did  not  designate 
mch  officer,  but  anthorized  it  to  appoint  officers 
Mt  designated  in  tlw  charter  and  fix  their  pay 
by  ordinance,  and  it  had  previously  appointed 
a  deputy  and  fixed  his  salary.  Held,  that  the 
oelegadon  of  power  to  appoint  such  officers 
vas  the  same  as  thoagh  the  charter  bad  ex- 
prewly  provided  therefor;  that  if  he  was  a 


mnnldpal  officer  his  appointment  and  par  were 
*'mnnicipal  affairs,"  whether  the  duties  were  im- 
posed by  _  tbe  charter  or  by  the  general  law ; 
that  if  hifl  services  were  to  be  performed  on 
behalf  of  tbe  state,  the  office  was  a  "state  of- 
fice," notwithstanding  tbe  daties  were  restricted 
to  oie  eit7.  and  the  Legislatare  oonM  not  direct 
tbe  appropriation  of  municipal  funds  for  the 
payment  of  a  state  office—so  that  after  the 
fltatnte  went  into  effect  he  was  not  entitled 
to  the  pay  fixed  thereby,  bnt  only  to  tiiat  fixed 
by  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  S  10 ;  Dec.  Dig.  §  8.* 

For  other  definition;),  pee  Words  and  Phrases, 
Second  Series,  State  Office ;  also  First  and  Sec- 
ond Series,  Municipal  Affairs.] 

Appeal  from  Superior  Court.  Lob  Angeles 
County;  Jrtin  W.  Shenk,  Judge. 

Mandamus  by  Joseph  C.  MUllken  against 
John  8.  Meyers,  auditor  of  the  city  of  Los 
Angeles.  Judgment  for  defendant,  and  plain- 
tiff appeals.  AiBrmed. 

Oeorge  £.  Oryer  and  T.  B.  Spaldlng,  both 
of  Los  Asgelea,  for  appellant  Albert  Lee 
Stephens,  City  Atty,,  and  Myron  Westover, 
Deputy  City  Att7-*  both  of  Lob  AngeLsB,  for 
revoodent 

SHAW,  J,  This  was  a  proceeding  for  a  writ 
of  mandate  to  compel  tbe  defendant,  as  city 
auditor  of  the  city  of  Loa  Angeles,  to  audit 
a  warrant  in  f&vor  of  plaintiff  up(m  the 
treasurer  o£  the  dty  for  the  sum  of  927.68, 
alleged  to  be  a  balance  due  plaintiff  for  serv- 
ices rendered  during  the  month  of  August, 
1913,  as  dty  deputy  sealer  of  weights  and 
measures.  Plaintiff  appeals  from  the  Judg- 
ment rendered  In  favor  of  defendant 

In  order  to  properly  understand  the  case, 
reference  Is  bad  to  various  acts  of  the  Legis- 
lature and  provisions  of  tbe  Constitution 
affecting  the  question.  As  the  Constitution 
stood  in  relation  to  the  matter  prior  to  Octo- 
ber. 1911.  it  provided  that: 

"No  state  office  ehall  be  continued  or  created 
in  any  county,  city,  town,  or  other  municipality, 
for  the  inspection,  measurement,  or  gradoation 
of  any  merchandise,  manufacture,  or  commodi- 
ty; but  such  couDty,  city,  town,  or  municipali- 
ty may,  when  authorized  by  general  law,  ap- 
point such  officers."   Section  14,  art  11,  Const. 

Pursuant  to  this  authority,  the  Legisla- 
ture adopted  an  act  approved  March  18, 
1911  (Stats.  1911,  p.  383),  whereby,  among 
other  things,  it  provided  that  (section  4): 

"The  respective  counties,  incorporated  cities, 
incorporated  towns  and  incorporated  cities  and 
conntles  of  the  state  are  hereby  authorized  to 
appoint  sealers  of  weights  and  measures." 

While  this  statute  was  in  force  the  dty 
of  Los  Angdes,  which  operates  under  a  free- 
holders* charter,  adopted  an  ordinance  creat- 
ing the  office  of  sealer  of  weights  and  meas- 
ures and  provided  for  the  appointment  of 
deputies,  and  by  ordixuince  ad<^ted  May  28, 
1912,  flxed  the  salary  of  one  of  such  dep 
utles.  It  being  tbe  position  held  by  plaintiff 
at  tbe  sum  of  $90  per  montti,  in  full  compen- 
sation for  all  services  rendered  as  sncb  dep 
uty  or  aaslfltant  sealer  of  welghtB  and  Diea» 
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urea.  Snbseqaently.  on  October  10, 1911,  sec- 
tion 14,  article  11  of  the  Oonstttotlon  (see  St 
1911,  p.  1708),  under  and  pnrenant  to  which 
the  act  of  the  Leglslatare  was  adopted  ao- 
thorlEing  cities  to  create  the  office  ot  sealer 
of  weights  and  measures,  was  amended  so 
as  to  read  as  follows: 

"The  Legislature  may  hj  general  and  aniform 
laws  provide  for  the  inapectioD,  measarement 
and  naduation  of  merebandise,  manufactured 
articles  and  commodities,  and  may  provide  for 
the  appointment  of  snch  officers  as  may  be  neo> 
eaaary  for  such  inspection,  measarement  and 
graduation." 

Thereupon  the  L^lslatnre,  pursuant  to. 
this  amended  section  of  the  Gonstltntlon, 
passed  an  act,  approved  June  10, 1913  (State. 
1913,  p.  1080),  and  designated  as  the  "Weights 
and  Measures  Act^**  providing  elaborate  reg- 
ulations tor  the  goremment  of  the  measure- 
ment and  graduation  of  merchandise,  com- 
modities, and  manufactured  articles.  This 
act  created  the  office  <tf  state  superintendent 
of  weights  and  measures,  and  authorized 
him  to  appoint,  upon  the  request  of  the  coun- 
ties of  the  state,  deputies  for  such  counties, 
the  salary  of  each  of  whom,  when  actually 
employed,  being  fixed  at  f  150  per  month,  to 
be  paid  by  such  counties.  The  act  also  made 
it  the  duty  of  the  board  of  siqierTlsora  ot 
each  coontr  to  appoint  a  sealer  of  weights 
and  measures  for  such  ooun^,  the  compensa- 
tion of  which  sealer  of  weights  and  meafh 
ures  was  fixed  at  $6  per  day  for  each  day 
actually  employed  In  the  service  of  the  coun- 
ty, and  provided  that  in  case  such  board  of 
snpenrisors  slwuld  not,  within  120  days  after 
the  approval  of  the  act,  appoint  a  sealer  tor 
BoA  county,  it  must  apply  In  writing  to  the 
state  superintendent  for  tiie  aaslgnmMit  of  a 
deputy  superintendent,  who,  upon  such  ap- 
plication, was  required  to  make  such  assign- 
ment, and  fixed  the  salary  at  such  deputy  so 
assigned  by  tiie  superintendent  to  such  coun- 
ty at  flOO  per  month ;  It  being  further  pro- 
vided that  a  violation  of  any  of  the  various 
proTi8l<ms  of  the  act  should  constitute  a  nolft- 
demeanor. 

The  prorlBions  of  the  act  here  Involved 
are  contained  in  sectloi  17  thereof,  which 
provides: 

"The  leglalative  body  of  any  county,  or  city 
and  county  or  of  any  city  or  town  may  ap- 
point a  sealn  of  wei^its  and  measures,  fix  his 
compensation  and  provide  for  die  appointment 
by  tbe  sealer  of  mich  nnmber  of  deputies  as  the 
said  legialative  bodies  may  deem  necesaary  and 
expedient  Such  sealer  and  deputies  shall  eacb 
receive  as  compensation  tbe  sum  of  five  dollars 
per  day  tor  each  day  aetoslly  employed  In  the 
serrlce  of  snch  countgr  or  dty  and  eonnty  or 
city  or  town." 

It  is  unnecessary  to  note  the  Inotmstoten- 
dea  of  this  section  with  oQier  provisions  of 
the  act  so  far  as  it  affects  and  provides  for 
sealers  In  counties.  Wtdle  the  act  makes  It 
mandatory  upon  the  board  of  supervisors 
either  to  arocdnt  a  sealer  or  request  the  state 
superintendent  to  assign  a  deputy  for  service 
in  sncb  county,  section  17,  so  fftr  as  cities 
are  ctHicamed,  merely  permits  Uiem  so  to  d<^ 


it  being  provided  that  sucb  d.ty  mov  appoint 
a  sealer  of  weights  and  measures.  It  Is  not 
required  so  to  do,  and  in  case  none  be  ap- 
pointed, section  18  of  the  act  provides  that 
tbe  Jurisdiction  of  the  county  sealer  or  dep- 
u^  state  sealer  assigned  to  sudi  county  shall 
e3^end  over  tlie  oitlre  territorial  limits  of  the 
oount7<  Section  19  of  the  act  provides  tliat: 

"This  act  shall  not  affect  the  appointment  of 
any  sealer  of  weights  and  measures  heretofore 
appointed  for  any  city.  *  *  *  bat  such  seal- 
ers shall  perfom  the  duties  of  tbe  oflce  nnder 
the  prbvisions  of  this  act  and  shall  possess 
the  same  powers  and  duties  as  sealers  appointed 
nndor  the  provisions  of  tUs  act" 

[1]  As  stated,  plaintiff  had,  prlM-  to  this 
legislative  act  under  an  ordinance  duly  pass- 
ed by  tbe  dty,  been  appointed  deputy  sealer 
of  weights  and  measures  for  the  dty  of  <Los 
Angeles  and  his  salary  fixed  at  900  per 
month.  Whether  appointed  under  the  act  of 
the  Legislature  of  1011,  or  in  the  absence 
thereof,  Is  immaterial,  since  it  has  been  held 
that  oven  in  the  absence  of  such  express 
provision,  an  ordinance  providing  for  the 
appolntmrat  of  such  official  would  consti- 
tute a  valid  exercise  of  the  police  power  con- 
ferred on  munldpalltles  section  11  of  ar- 
tide  11  of  the  Constitution.  Scott  v.  Boyle, 
164  OaL  S21,  128  Pac.  041. 

[2]  The  weights  and  measures  act  section 
17  of  which  provides  that  such  deputy  shall 
receive  as  salary  the  sum  of  9S  per  day,  went 
into  effect  August  10,  1913,  and  the  conten- 
tion of  plaintiff  is  that  while  his  salary  was. 
under  and  by  virtue  of  the  dty  ordinance, 
fixed  at  |80  per  month,  such  provision  con- 
tinued In  force  only  to  tbe  time  when  the 
provisions  of  the  statute  became  effective, 
to  wit  August  10,  1018 ;  that  audi  provision 
of  the  statute  superseded  the  ordinance  and 
fixed  his  salary  at  f6  per  day,  the  result  of 
which,  since  he  was  oitltled  to  salary  at  the 
rate  of  $00  per  month  up  to  tbe  10th  of 
August  and  $6  per  day  tor  the  balance  of 
the  month,  ^titled  Mm  to  compensation 
for  services  performed  during  the  monUi  in 
the  sum  of  $117.00,  and  having  received  $90l 
1^  a  balance  due  him  of  $27.68. 

The  question  thm  squarely  presented  is 
whether  or  not  plaintiff  Is  entitled  to  com- 
pensation under  snch  dty  ordinance  or  under 
and  by  virtue  of  the  provisions  of  section  17 
of  the  wdjf^ts  and  measures  act  As  stated, 
Los  Angeles  operates  under  a  freeholders' 
diarter,  provisions  tor  tbe  adoption  of  which, 
as  well  as  ttie  amendment  Oiereof,  are  found 
In  section  8,  artlele  11,  of  the  Constitution. 
Tlie  office  of  sealer  of  weights  and  measures 
is  not  uw  designated  In  the  charter.  By  its 
terms,  however,  the  dty  1b  empowered  to 
provide  for  the  tfeetloa  or  ai^lntinent  ot 
officers  other  than  those  desigDated  in  the 
diarter,  and  preseilbe  tbelr' duties  and  fix 
their  compensation.  Section  66  expressly 
provides  that: 

"The  dty  coumU  ilball  by  onttnance  fix  tbe 
salary  of  all  other  oflkezs  herein,  or  .by  ordl- 
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nun  hcMfter  cnated,  whoM  nlariei  vn  not 
bcnlqr  flzad  or  othenrfaa  vrwUad  for." 

Awellant  Imdate  tbexe  must  b»  an  eq^reas 
delegation  of  coxitrol  as  to  the  powers  ezer- 
dnd  by  Ow  city  In  order  Uut  audi  czerdBe 
ahoold  eonetitDte  municipal  tffalra,  within 
the  meaning  of  the  term  aa  need  in  section 
6,  article  U,  of  the  Conetltatlon.  Ooncedlnt 
tbU  to  be  true,  the  charter  in  the  dearest 
terms  gives  the  dty  the  power  to  fix  the 
compensatlcn  of  all  nranldpal  officers. 

"The  compensation  of  a  municipal  officer  Is 
parely  a  maniclpal  affair,  •  •  •  and  the 
charter  provisioDB  npoD  that  subject  are  excla- 
slve  and  concluaive.  Trefts  t.  McDougald,  15 
CiL  App.  584,  115  Pac.  665. 

See,  also,  Oraham  v.  01t7  of  Fresno,  161 
Oal.  466,  91  Pac.  147;  Popper  t.  Broderlck, 
123  CaL  466,  66  Paa  53;  Fragley  T.  Phelan, 
126  CaL  388,  68  Pa&  923 ;  Elder  t.  IfcDon- 
gald.  146  CaL  740,  79  Pac.  429.  This  Is  tme 
whether  the  duties  of  the  office  are  exacted 
tv  the  charter  or  be  Imposed  by  the  general 
law  of  the  stata  Matter  of  Dodge,  186  OaL 
51%  67  Pac.  973.  1^  therefore,  the  o£Dce, 
for  the  performance  of  the  dtitles  of  which 
petlttoner  seeks  compensation,  be'  a  municipal 
oOlce,  Uien  he  Is  entitled  only  to  such  salary 
as  the  dty  may,  by  ordinance,  hare  provided. 
To  bold  that  the  Legislature  possessed  au- 
thority to  enact  laws  flxlDg  the  ooinpensatlon 
of  Boch  office  to  be  paid  out  of  the  municipal 
funds  would  be  conceding  to  snch  body  the 
power  to  amend  a  freeholders'  diartw  ooi^ 
tniy  to  the  provisions  of  section  8,  article 
11,  of  the  Constitution. 

If,  on  the  other  hand,  the  services  render- 
ed by  petitioner  were  those  reQulred  to  be 
performed  for  and  on  behalf  of  the  states 
such  fbct  would  render  the  position  a  state 
office.  And,  notwithstanding  the  duties  In 
performance  are  restricted  to  Hie  dSj,  thtv 
do  not,  merely  1^  reason  thereof  bectune  mu- 
nicipal in  character.  Elendng  v.  Hance.  168 
Cal  162,  94  Pac  «2(>.  As  to  the  salaiT  of 
ndi  <MDce,  the  Legislature  cannot  impose 
the  payment  thoreof  upon  a  dty  the  organic 
law  of  wUA  Is  a  txetSuMen*  tihartw. 

The  Legialatare  is  not  empowered  to  direct 
the  appropriation  of  manicipal  funds  for  the 
payment  of  the  salary  or  office  expenies  of  one 
who  is  simi^  a  county  or  townsfalp  officer.*' 
Graham  v.  XSty  of  ITrssno,  ISl  oiC  466,  91 
Ptcl47. 

"We  are  not  aware  that  it  has  ever  been 
held  •  •  •  that  the  L^islature  has  power 
to  appropriate  the  Amds  of  a  municipality  to 
the  discbaqe  of  an  obligation  against  the  en- 
^  Btate,  or  to  direct  the  payment  of  snch 
nindi  for  any  other  purpose  Uum  pertains  to 
tbe  monicipaii^  itself."  Conlin  v.  Board  of 
Bnpervisors.  114Gal.4M,46Fa&279^88L.B. 
A.  752. 

In  neltlier  view  of  tba  case  l>  petltlonw 
entitled  to  compensatim  at  the  rate  of  f6 
Ptt  day  fbr  eadi  day  actnaUy  eniplived  In 
t&e  servlee  of  socb  dty,  as  prorided  in  seo- 
ttoD  17  of  the  wdShts  and  measores  act 

As  we  constme  the  act,  it  eeefes  to  provide 
a  nnirorm  ffyston  for  the  regulation  of  tiw 


nwamremat  and  gradnaUon  of  merchandlae, 
manofactured  artidee  and  commodities  sold 
and  manufactured  thron^out  the  state,  pro- 
vides for  tbe  anointment  of  a  state  sealer 
of  wdghts  and  measores,  and  makes  It  com- 
pulsory upon  the  board  of  supervlaors  of  the 
various  counties  to  appoint  a  sealer  of 
weights  and  measures  or  ain>ly  to  the  state 
sealer  to  assign  a  deputy  to  snch  county,  and 
delegates  to  the  legislative  bodies  of  the  vari- 
ous dtles  of  the  state  the  power,  the  exercise 
of  which  is  optlonsl,  to  appoint  a  sealer  of 
weights  and  measures  for  such  dty.  While 
not  compelled  to  make  such  appointment, 
they  may  do  so,  in  which  case,  as  provided 
by  section  19  of  the  act,  the  officer  in  the 
performance  of  his  duties  Is  controlled  by 
the  weights  and  measures  act,  and  any  vio- 
lations of  the  provisions  of  the  law  become 
misdaneanors  to  be  prosecuted  by  state  offi- 
cials. The  delegation  to  dties  of  such  power, 
to  be  exerdsed  at  thdr  discretion.  Is,  as  we 
constme  the  law,  the  same  as  though  the 
charter  had  In  npress  terms  made  provi- 
sion therefOT,  and  it  becomes  a  munldpal 
affair  to  the  'extent  that  the  making  of  such 
appointment  and  the  fixing  of  such  official's 
compensation  Is  a  matter  solely  within  tin 
control  and  right  of  the  mnnldpaUty. 
Judgm^t  affirmed. 

We  concur:  OONBET,  p.  J.;  JiOfBS,  J. 


BITrBB  T.  IDLBOL  (No.  4017^ 
(Court  of  Appeab  of  Colorado,   Nov.  9,  tOM.) 

1,  PBIHOIPAI.  AHD  AOBNT  (i  24*)— EZISTEHOB 

or  Beution— Evidence  to  Pbovb  Aoerot. 
Id  an  action  for  damages  from  false  repre- 
sentations In  connection  with  a  sale  of  land 
negotiatad  by  B.,  where  it  atoeazed  that  tiie 
contract  of  sale  was  signed  by  B.  &  Co.,  evi- 
dence that  the  record  title  was  In  defendant, 
and  that  he  executed  the  deed,  was  not  suffi- 
dent  evidenoe  ttiat  B.  was  acting  as  his  agentl 
in  selllBg  tiw  land,  to  make  a  qusstion  ft^  Che 
Jury. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  (3ent  Dig.  H  722,  728;  Dea  Dig.  {  24.*] 

2.  Pbincifal  and  Agent  ({  22*)— Exxstbnci 

OT  BeLATION— EVIDXNOK  TO  FBOVE  AoBNOT. 

In  snch  action,  B.'a  declaration  out  of  court 
that  defendant  owiied  the  land  was  not  compe- 
tent to  prove  agency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  40;  Dee.  Dig.  |  22.*] 

Morgan,  J.,  dlsssntlng. 

Error  to  District  Ooor^  Bent  Oonnty; 
Henry  Huntu,  Jndge. 

Action  1^  Onatava  A.  Bittar  against  Gott- 
lieb W.  Idlar.  Jodgmttit  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Granby  Hillyer.  of  Lamar,  for  plaintiff  in 
error.  O.  O.  Good  ale,  of  Lamar,  and  H.  L. 
Uibers,  of  Denver,  for  defendant  in  error. 

CITNNINGHAH,  P.  J.  The  controversy  in 
tills  cue  arose  onr  tba  sale  to  the  plaintiff 
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In  error  Bitter  of  160  acres  of  land  In  Bent 
eonnty.  Idler  was  the  owner  of  record  of 
tbe  land.  Tbe  sale  to  Bitter,  who  was  tbe 
plalntifl  below,  was  negotiated  by  D.  H. 
Bane,  apparently  acting  for  a  real  estate 
agency  or  a  company  known  as  D.  H.  Bane 
&  Co.  Plalntifl  Bitter  brought  his  action 
against  Idler  to  recover  damages  against  the 
latter  for  alleged  false  representations  made 
to  him  (Bitter)  by  Bane  concerning  the  wa- 
ter rights  Incident  to  the  land  In  question 
and  concerning  the  amount  of  the  land  that 
could  be  irrigated.  There  was  no  contention 
made  on  behalf  of  plalntUC  that  the  defend- 
ant Idler  made  any  representations  whatever 
to  Bitter  concerning  the  land  prior  to  the 
time  Bitter  had  entered  Into  a  written  agree- 
ment with  Bane  to  purchase  the  same ;  hence 
the  plaintiff  can  recover  from  Idler  only 
apon  the  theory  that  Bane  was  the  latter*8 

[1,2]  At  the  conclusion  of  plalntlfTs  case, 
the  trial  Judge  Instructed  the  Jury  to  render 
a  verdict  In  behalf  of  the  defendant,  appar- 
ently upon  the  ground  that  plaintiff  had  fail- 
ed to  introduce  evidence  of  Bane's  agency 
sufficient  to  take  tbe  case  to  the  jury  on  that 
point  We  have  examined  the  original  rec- 
ord with  care,  and  are  satisfied  that  the 
trial  court's  conclusion  was  correct  The 
only  evidence  tending  to  show  that  Bane,  in 
selling  the  land  to  Bitter,  acted  as  the  agent 
of  Idler  is  found  in  the  fact  that  the  rec- 
ord title  to  the  land  stood  in  Idler  and  he 
executed  the  deed  to  Bitter.  The  written 
contract  of  purchase  and  sale  which  was  In- 
troduced In  evidence  was  between  D.  H.  Bane 
&  Co.  and  Bitter  alone.  Bane  himself  was 
not  called  to  the  stand  by  the  plaintiff,  and  his 
declaration,  said  to  have  been  made  out  of 
conrt  to  Bitter,  that  Idler  owned  the  land 
was  not  competent  evidence  to  i«fOve  agency. 

-Having  reached  the  concludon  that  the 
trial  court  was  right  In  ruling  that  there  was 
no  competent  evidence  to  establish  Bane's 
agency,  It  is  unnecessary  to  consider  whether 
In  the  sale  of  the  land  Bane  made  false  rep- 
resoitatlons,  or  wtaeQier,  If  he  made  false 
represoitatlons,  tbe  same  were  of  a  diar- 
Bcter  Qi&t  would  support  an  action  for  dam- 
ans. 

The  judgment  of  tbe  trial  court  la  aflBnned. 
MOROAN,  J.,  dissenting. 


TEMPBL  T.  IDLEE.   (No.  4018.) 
(Court  of  Appeals  of  Colorado.   Not.  9, 1914.) 
1.  Fraud  (§  39*)— Aotiohb  »b  Dbokci— Nko- 

ESSABT  PaETIES. 

Where,  though  a  deed  was  made  to  a  hus- 
band and  wife,  the  wife  was  not  a  party  to  the 
contract  of  sale,  the  husband  was  the  only 
party  in  interest  in  the  ^)reliminary  contract, 
paid  the  entire  consideiation,  and  did  not  act 
as  agent  for  his  wife,  the  wife  was  not  present 
when  false  representations  by  the  vendors  agent 
wer?  made,  and  anch  representations  were  never 


made  or  communicated  to  hw,  and  she  was  Ig- 
norant thereof,  she  had  no  right  of  action  based 
on  tha  false  representations  and  was  not  a 

necessary  party  to  an  action  by  the  husband  for 
damages  team  such  repreeentationB. 

[Bd.  Note.— For  ot^er  cases,  see  Fraud,  Cent. 
Dig.  I  61;  Dec  Dig.  i  39.*] 

2.  Pbinoxpai.  and  Agbht  a  21*)— BzunnaB 
or  BxiATioif— XlTiDxnox  <a  AacircT. 

In  an  action  for  damages  from  false  repre- 
sentations in  connection  with  a  sale  of  land, 
the  record  title  to  which  was  held  by  defendant, 
in  whose  name,  however,  the  contract  of  sate 
was  not  made,  the  testimony  of  the  person  who 
negotiated  the  sale  that  he  acted  as  aefendant'B 
agent,  that  the  property  was  listed  for  sale 
by  defendant  wiui  such  person  as  agent,  and 
that  be  was  paid  a  commission  by  defendant 
for  tbe  sale  was  competent  to  Mtablish  Uie 
agency,  and  was  Impn^e^y  excluded. 

iEd.  Note.— For  other  casBS,  see  Principal  and 
Agent,  Cent.  Dig.  |  S9-;  Doc.  Dig.  {  21.*] 

^rror  to  District  Oonrt  Bmt  County; 
Henry  Hunter,  Jiidg& 

Action  by  Fred  A.  Tonpd  Bgatest  Gottlieb 
W.  Idler.  Judgment  txx  defendant,  and 
plalntifl  brings  error.  Beveraed  and  n- 
manded. 

Granby  Hlllyer,  of  Lamar,  and  0.  B.  Syd- 
ner,  of  Las  Animas,  for  plalntifl  In  error. 
G.  C.  Goodale,  of  Lamar,  and  H.  T*  LnbeTS, 
of  Denver,  for  defendant  In  error. 

PEB  CUBIABl.  This  case  Is  similar  to 
No.  4017,  Bitter  V.  Idler.  144  Pa&  323,  de- 
cided by  us  at  this  tenn,  but  the  trial  court 
dismissed  this  case  at  plaintiff's  cost  upon 
other  grounds  than  those  which  controlled  In 
No.  4017.  In  the  present  case  the  court  dis- 
missed the  complaint  before  any  opportunity 
bad  been  given  to  the  plaintiff  Tempel  to 
prove  the  agency  of  Banft  The  contract  In 
the  Instant  case  was  between  Bane  and  Tem- 
pel, and  was  substantially  tbe  same  as  the 
contract  In  No.  4017,  exc^t  that  Bitter  was 
the  vendee  in  tliat  case,  while  Tempd  la  the 
vendee  In  the  present  case. 

[1]  On  tbe  trial  plalntifl  Tempel,  after  in- 
troducing the  contract  between  himself  and 
Bane,  introduced  a  warranty  deed  running 
from  Idler  to  himself  and  bis  wife  Jointly. 
Upon  tbe  introduction  of  this  deed  the  de- 
fendant objected  to  the  introduction  of  fur- 
ther testimony  on  tbe  part  of  the  plaintiff, 
and  asked  that  the  case  be  dismissed  on  the 
ground  of  nonjoinder  of  parties  plaintiff.  It 
seems  to  have  t>een  tbe  view  of  the  trial 
Judge  that,  simply  because  the  deed  ran  to 
Tempel  and  hia  wife  JolnUy,  therefore  tbe 
wife  was  an  Indispensable  party  plaintiff. 
In  this  we  ore  persuaded  the  trial  court 
erred.  The  wife  was  not  a  party  to  the  writ- 
ten contract  of  purchase  and  sale.  That  was 
between  Bane  and  Tempel  alone.  The  plain- 
tiff offered  to  prove  that  be  was  tbe  only 
party  In  interest  In  the  pr^lmlnary  contract 
of  purchase  and  sale ;  that  he  had  paid  the 
entire  consideration  for  the  purchase  price 
of  the  property;  that  be  did  not  act  as  the 
agent  for  his  wife  In  the  purchase  of  tbe 
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lind;  Out  tab  wife  vas  not  present  wbea 
the  ftllesed  fatee  represoitatlonB  concernini 
tbe  water  rli^ts  and  land  were  made;  tbat 
nid  reiiresentatloDs  were  nerer  made  or  com- 
mtmlcated  to  ba;  and  tliat  "alie  w«b  and  ia 
ignorant  of  aU  <tf  aald  rqnreaentatlona." 
Tbto  offer  of  proof  was  reused.  If  he  conld 
bare  proven  these  &cts,  then  clearly  Mrs. 
Tempel  never  did  have  any  right  of  action 
tgalttst  Bane  or  against  his  princ^al,  Idler 
Of  It  be  conceded  Uiat  Bane  was  Idler^ 
agent),  based  on  false  r^Ksentatlona.  Tf 
aaa  t.  Banney.  8d  Wis.  518,  Gl  N.  W.  56S, 
82  N.  W.  931. 

[2]  Notwitbstandittg  the  fact  that  the  plain- 
tiff la  Bitter  t.  Idler,  NOw  4017  (the  opinion 
in  which  we  have  fast  handed  down),  failed 
to  prore  timt  Bane  was  Idler's  agmt,  It  does 
not  follow  that  In  the  present  case  socii  agen- 
cy m^t  not  have  been  estabUAhed  by  compe- 
tent jffoot.  Indeed,  in  the  present  case  the 
record  shows  tbat  the  plaintiff  offered  to 
prove  by  the  witness  Bane  Uuit  In  said  trans- 
action he  (Bane)  acted  as  the  agent  of  de- 
fendant Idler;  that  said  property  bad  been 
listed  for  sale  by  the  said  defendant  with 
Bane  as  agent;  and  that  Bane  wns  paid  a 
commission  by  the  defendant  Idler  fbr  the 
sale  of  the  propertty  referred  to  herein.  This 
was  competent  evidence  to  establish  the  agen- 
C7  of  Bane.  Wales  v.  Bitower,  44  Colo.  146, 
at  page  151  et  seq.,  96  Pac.  971.  Aa  we  point- 
ed oQt  In  the  Bitter  Case,  no  rach  proof  was 
tiered  on  the  trial  of  that  case. 

For  the  reasons  given,  the  Judgment  of  the 
trial  court  Is  reversed,  and  the  case  is  re- 
manded for  further  proceedings  in  confbrmify 
with  the  views  herdn  expressed. 

Reversed  and  remanded. 


BUFFALO  SPBCIAMT  00.  T.  GOUOAB 

et  aL    (No.  9002.) 
((^urt  -at  Appeals  of  Colorado.  Nov.  9,  1814J 

L  (^NTUCTS  iM  116*)  —  VAXJniTT  —  POBXJO 

Policy. 

A  cootract  by  which  defendants  admitted 
the  validity  of  extremely  broad  patents  and 
afned  not  to  make  or  ose  any  rabetance  cov- 
eted by^  the  broad  claims  of  the  patents,  in  con- 
tideiatioD  of  plaintiff's  foregoing  en  infrioge- 
ment  suit,  is  void,  as  against  public  policy,  for 
it  ia  to  toe  interest  of  the  public  that  invalid 
pttents  tending  to  create  a  monopoly  should  be 
contested ;  this  conclnsion  being  atrengthened 
because  tbe  provision  prohibiting  defendants 
from  competing  with  plaintiff  was  without  lim- 
itation as  to  territory. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
CcDL  Dig.  H  542-662 ;  Dec.  Dig.  {  Ua*] 

2.  Coiran  (S  489*)— Stats  Ooini8--Ji7BiK)xD- 

noy. 

State  courts  have  Jurisdictioa  to  try  an  ac- 
tion for  damages  for  the  violation  of  a  contract 
baaed  on  patent  rights,  even  if  the  defense  be 
tbe  ioralidity  of  tbe  patent,  or  that  the  soope 
of  the  patent  did  not  inclnde  the  articles  In- 
rohed. 

[Ed.  Note. — For  other  cases,  see  CJourts,  Cent. 
Dig.  S!  1324-1830,  1833-1341,  1872-1374;  Dec. 
Dig.  i  48».*] 


Brrw  to  DlstMct  Oonrt,  DenTw  Cknmty; 
Harry  a  Biddle,  Judge, 

Acticm  by  the  Buffalo  Spedall?  Company, 
a  corporatlcw,  against  George  Jj>  Qougar  and 
WilUam  H.  Todd,  copartners  doing  bnstaiesB 
as  Cougar  &  Todd.  There  was  a  judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

See,  also,  141  Pac.  511. 

E.  Q.  Mansfield,  William  P.  Kavanagh. 
and  John  Horne  Chiles,  all  of  Denver,  for 
plaintiff  in  error.  B.  D.  Thompson,  of  Den- 
ver, for  defendants  in  error. 

BELL,  J.  This  Is  the  second  action 
brought  In  the  district  court  of  the  dty  and 
county  of  Denver  on  a  written  obll^tloo. 
In  the  general  form  of  a  penal  bond,  executed 
by  the  defendants  in  error,  as  copsfrtners,  to 
tbe  Buffalo  Specialty  Manufacturing  Com- 
pany,  a  corporation,  of  Buffalo,  N.  X.,  and 
by  It  assigned  to  the  Buffalo  Specialty  Com- 
pany, a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  New  Yo^,  plaintiff  In  error  herein,  and 
which  obllgatlcBi  Is  in  words  and  flgores  as 
follows: 

"This  agreement  made  and  entered  into  this 
28th  day  of  July,  1903,  by  and  between  the 
Buffalo  Spesialty  Manuractnring  Company,  a 
corporation,  of  Buffalo,  N.  T.,  party  of  the 
first  part,  and  George  L.  Gougar  and  William 
H.  Todd,  copartners  doing  business  under  the 
firm  name  and  style  of  Cougar  &  Todd,  at  Den- 
ver, Colo.,  parties  of  the  second  part,  wit- 
neaseth : 

"That  whereas,  the  party  of  the  first  part  is  ^ 
now  and  for  some  years  past  has  been  the  owner 
of  letters  patent  (u  tbe  United  States  of  Ameri- 
ca No.  578551,  issued  on  the  9th  day  of  March 
1897,  to  Charles  E.  Durjea  and  his  afisignee, 
the  Indiana  Bubber  &  Insulated  Wire  Company 
of  Marian,  Ind..  which  letters  patent  secure  to 
said  party  of  tne  first  part  the  full,  complete, 
and  exclusive  right  to  manafacture,  use,  and 
sell  all  liquids,  semlliguids,  powders,  or  com- 
pounds for  the  purpose  of  automatically  healing 
or  closing  punctures  in  pneumatic  tires  or  ar- 
ticles: and 

"Whereas,  tbe  said  parties  of  the  second  part 
are  now  and  have  been  for  some  time  past  car- 
rying on  and  conductioK  a  certain  bicycle  and 
automobile  business  in  the  said  city  of  Denver, 
and  have  also  been  manufacturing  and  setliDg 
certain  tire  compounds  or  mixtures  known  as 
'Elastic  Tire  Bestorer'  and  'Elastic  Solution.' 
which  articles  come  in  competition  with  the 
articles  manufactured  and  sold  by  said  party 
under  said,  and  other  patents  for  Om  same  par>^ 
pose,  thtu  causing  to  said  first  party  considera- 
Jble  damage;  and 

"Whereas,  said  first  party  is  about  to  com- 
mence suit  against  said  second  parties  to  re- 
strain such  infringement,  and  also  to  recover 
said  damages :  Now,  therefore,  for  and  in  con- 
sideration that  said  first  party  shall  not  bring 
said  snit,  and  the  further  consideration  of  one 
dollar  ($1.00)  to  them  in  band  paid  by  said  first 
party,  the  receipt  of  which  is  hereby  acknowl- 
edged, said  second  parties  individually  and  as 
copartners  do  hereby  covenant  and  agree  to  and 
with  said  first  party  as  follows: 

"(1)  That  said  letters  patent  and  all  other 
letters  patent  now  owned  ny  said  first  party  or 
in  which  it  has  an  interest  covering  the  manu- 
facture, use,  or  sale  of  any  finid,  semiStiid, 
powder  or  compound  for  automatically  healing 
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or  closliig  pnnetiina  In  imcamatic  tires  are 
good  end  valid  patents,  and  that  said  second 
parties  will  not  nereafter  directly  or  indirecUy 

Steotion  either  the  validity  of  said  patents  or 
e  exclosiTe  right  o<  said  first  party  to  mann- 
&u:tnre,  ase,  and  sell  any  and  aft  liquids,  semi- 
liqnlds,  powders,  or  componnds  for  sacb  ose. 

*'(2)  That  said  second  parties  will  on  or  after 
the  date  hereof  eeaae  the  mHnafactnre,  o«e,  or 
sale  of  any  and  all  Bnids,  semlflulds,  powders, 
or  componnds,  or  preparations  whatsoever  to 
b(>  nsed  for  antomatically  healing  or  closing 
pnnctora  or  venta  In  pnenmatiie  tires  or  arti- 
cles, and  tbat  they  will  not  hraeafter  during  the 
Hfft  of  Hid  patents  or  either  of  than,  indivlda- 
ally  or  as  copartners,  make,  nse,  or  sell  or  oEfer 
for  sale  or  be  interested  directly  or  indirectly 
in  the  mannfacture,  use,  or  sale  of  any  fluid, 
semiSuid,  powder,  comiwund,  or  mixture  for 
automatically  healing  or  closing  punctures  or 
vents  in  pneamatic  tires  or  articles.  Except 
however,  that  said  second  parties  have  at  all 
times  the  right  to  use  any  and  all  such  articles 
for  such  purposes  manofactared  by  the  party 
of  the  first  part. 

"(3)  That  if  said  second  parties  or  either  of 
them  shall  In  any  way  violate  this  agreement  on 
their  part  at  any  time  during  the  life  of  said 
patents  or  either  of  them,  that  then  and  in  that 
event  they  shall  pay^  to  the  party  of  the  first 
part  as  liqaldeted  damages,  and  not  as  a  penal- 
ty the  sum  of  five  hundred  dollars  ($500),  which 
amount  may  be  recovered  in  an  action  at  law 
hereon,  and  which  amonnt  when  so  recovered 
wOl  be  in  full  for  all  dam&ees  sostained  by  said 
first  party  on  account  of  the  said  second  party 
Infringing  said  letters  patent  prior  to  the  date 
hereof  but  not  for  damages  suffered  subsequent 
to  said  date. 

"(4)  That  in  the  evmt  said  second  parties 
shall  keep  and  perform  on  their  part  ul  and 
singular  the  conditions  hereof,  the  said  first 
party  does  hereby  waive  all  right  and  claim  to 
/  damages  heretofore  suffered  by  reason  of  said 
second  party's  having  infringed  said  iiatents. 

"Id  witness  whereof,  the  said  parties  have 
hereunto  set  their  bands  and  seals  Ui«  day  ai^ 
year  first  attova  written. 

"Gongar  &  Todd.  [Seal.] 
''Wm.  H.  Todd.  [SeaLl 
"George  L.  Gougar.  iSealJ 
■Buffalo  Specialty  Mfg.  G&, 
"B.  T.  Brown. 
"(Seal  containing  the  words  'Buffalo  SpeciB^ 
ty  Manufacturing  Company'  in  a  circle  and  the 
words  'Incorporated  Sept.  12,  1885'  within  the 
circle.)" 

It  win  be  observed  tbat  in  this  written  ob- 
ligation the  defendanta  in  error  expressly  ad- 
mit tbat  the  assignor  of  the  plaintiff  in  error 
was  tbe  owner  of  tbe  letters  patent  described 
therein;  that  tbey  (the  def aidants  In  error) 
bad  Infringed  said  letters  patent  prior  to  the 
date  of  the  obligation;  that  said  aaslgiioT 
■  had  sutCered  oonsldorsble  damage  by  reason 
of  such  Infringements;  that  It  was  about  to 
bring  snlt  for  a  restraining  wder  preventing 
fatnre  InfMnj^ments  and  for  damages,  and 
to  aT<dd  suit,  eta,  tbe  defendants  In  error 
covenanted  to  desist  from  future  infringe- 
ments, and  in  consideration  thereof,  said  as- 
signor covenanted  to  valve  th»  infiliigements 
ctonmltted  prior  to  the  date -of  the  written  ob- 
ligation, "but  not  for  damages  snftered  sub- 
sequent to  said  date." 

The  plaintiff  in  error  in  its  complaint  avers 
that  the  defendants  in  error  continued  such 
tnfrlngements  from  the  date  of  tbe  written 
obligation  until  the  time  of  the  commence- 


ment ct  this  action,  to  Its  damage  In  the  sam 
of  $10,000,  and,  further  avers  tbe  ads  of  in- 
fringement were  wanton  and  malldons,  and 
therefore  prays  for  an  award  of  exemplary 
damages  in  the  sum  of  $6,000.  Tbe  defmd- 
ants  In  emnr  demnrred  to  the  ciwqilaint  for 
many  reasons,  among  which  was  a  lack  of 
Jurisdiction  of  the  subject-matter,  because 
the  obligation  ccmtravened  a  sotmd  pobllc 
policy,  etc  The  court  sustained  the  demurs 
rer  <n  the  ground  that  sold  obligation  was. 
against  public  policy. 

In  the  absence  of  mistake,  fraud,  m^repre- 
sentation,  deceit  or  other  unfair  means  em- 
ployed In  securing  contracts,  courts  are  not 
hasty  in  declaring  them  void  when  they  ap* 
pear  to  be  deliberately  entered  Into  for  vain- 
able  considerations.  However,  If  a  contract 
on  Its  face  manifests  a  tendency  to  bring 
about  a  condition  detrimental  to  the  public 
weal,  then  it  Is  the  duty  of  the  courts,  not 
for  tbe  protection  of  the  participants  therein, 
but  iQ  the  interest  of  the  public  welfare,  to 
declare  it  void.  28  Oyc.  456;  Bussell  t. 
Courier  jP.  &  P.  Oc,  48  Colo.  325,  90  Pac 
986. 

It  tile  tendency  of  the  obl^catlfm  bra^n- 
before  set  forth  la  obviously  drtrlmental  to 
the  public  good,  then  the  c<»K;lnslon  and 
Judgment  of  the  district  court  should  be  af- 
firmed. In  Gtmstnilng  this  written  obliga- 
tion, the  court  should  summon  to  Its  aid  tbe 
attaidlng  drcnmatancee  and  give  proper 
weight  to  the  terms  employed  therein  in 
the  light  of  tbe  surrounding  conditions. 

Zt  appears  from  the  Instrument  nied  npoa 
titaC  the  plaintiff  in  error  owned  l^tm  pat- 
ent from  tbe  United  States  Mo.  57S061,  and 
the  parties  to  the  written  obUgatioo  mntn- 
ally  admit  therein  that  sndi  letters  patent 
secure  to  tbe  plaintiff  in  error,  by  the  sobae- 
quent  asslgninmt  thereof,  the  full,  complete, 
and  coclnBlve  light  to  mannfocture,  use,  and 
sell  all  liquids,  semlllquids,  powders,  ox  com- 
pounds for  the  purpose  at  automatically  heal- 
ing or  dosing  pnnctares  In  pneanatle  tlMS 
or  artkdes.  It  Is  furfhsr  admitted  In  said 
written  obligation  that  tiie  defendants  In  eis 
ror  were  eaaHnxsting  a  bicycle  and  automoUle 
business  In  Denver,  Odo.,  at  the  date  of 
said  obligation  and  for  a  long  time  prior 
thereto,  and  during  said  time  manufactured 
and  sold  a  mlzture  known  as  "ElastlG  Tire 
BestOTU"  and  "Elsstlc  Solntlai,"  vMsb  a.t- 
'tides  came  in  competition  with  articles  man- 
ufactured and  BiAd  by  the  predecessor  in  in- 
t^est  ot  tbe  plaintiff  la  error  under  said 
letters  patmt  Na  678BS1,  end  other  patents 
for  die  same  pozpose.  It  Is  further  admitted 
In  said  written  obligation  that  said  predeces- 
sor in  interest  was  about  to  commence  salt 
against  defendants  tn  error  to  restrain  such 
Infringements  and  for  damages,  and  in  con- 
sideration that  it  would  not  bring  aald  suit, 
the  defendants  in  error  covmanted  and 
agreed  that  it  owned  snch  letters  patent 
and  tbat  they  gave  it  the  exdu^ve  right  to 
the  mannfacture,  use.  or  sale  of  any  fluid. 
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BendflDld,  powder,  or  compoiind  tor  anto- 
matlcaUy  bealiiig  or  (doslnc  panctorea  in 
pncnmatic  tireSi  fliat  fb€f  wen  good  and 
valtd  patoits,  and  that  they  (flie  defendants 
la  error)  would  not  in  the  fntnre  question 
their  validity  or  the  exdnalTe  right  ot  said 
^edeeesBor  In  Interest  to  maniifsctare,  s^ 
and  Qse  said  flnids  and  powders  for  the  nses 
therein  mentioned;  and  for  the  same  oon* 
dderation  defmdants  In  error  agreed  to 
cease  manofactar^  sale,  or  nse  of  any  of 
the  protected  fluids  or  powders  subsequent  to 
the  date  of  said  written  obligation.  Said 
^edecessor  In  Interest  agreed  to  waive  the 
ortlectlon  ot  the  "considerable  damage"  Buf- 
fered while  the  defendants  In  error  kept  the 
prorlaUme  of  sncli  obligation  on  their  part 
The  written  obUgatlon  gave  defendants  in 
error  the  right  to  use  any  and  all  of  said 
fluids  and  powdera,  at  any  and  all  Onwe, 
manofactorwl  by  the  owner  of  said  letten 
patait 

Now,  assuming  everything  In  the  complaint 
ttat  Is  well  pleaded,  including  the  admls* 
■loDs  In  the  wrUten  obligation,  as  true,  as 
we  most,  then  does  said  obUgatlcm  manifest- 
ly tend  to  Injure  the  public?  This  question 
most  be  answered  In  tJbe  negative.  If  the 
plaintiff  In' error,  in  tac^  owned  the  letters 
patent,  and  they  secured  It  the  exclnalve 
rlshta  to  manufacture  and  sen  the  products 
described  In  tlie  written  obUgatlon,  thea  the 
oonqdalitf  should  stand  the  test  ctf  t^e  de- 
morrer  oa  the  charge  that  the  obligation  con- 
travenes a  sound  public  policy. 

letten  patent  endow  tho  owner  of  the  In- 
Tention  with  the  acdnsive  right  to  make, 
nee,  and  vend  the  patented  Invention  through - 
out  the  United  States  and  the  territories 
thereof^  during  the  period  for  which  the  pat- 
ent was  granted,  and  therefore  such  a  mo- 
nopoly cannot  be  con^aidered  ipso  facto  in 
coDtiavaition  of  a  sound  public  policy.  8 
Robibson  on  Patents,  H  884,  890.  We  do  not 
wlah  to  be  nnderetood  as  intimating  that  do- 
fendants  in  error  are  remediless  on  the  mer- 
its of  the  action  by  reason  of  said  admls- 
doDS  In  the  written  obligation,  or  that  they 
nuy  not,  on  appropriate  pleadings  and  proof, 
be  relieved  from  the  efTecta  tliereof. 

A  very  serious  question  is  involved  tn  the 
first  cause  of  demurrer,  questioning  the  Juris- 
diction of  the  district  court  to  hear  and  de- 
termine the  subject-matter  involved  in  the 
controvert.  The  jurisdiction  has  been  vest- 
ed in  the  federal  courts  over  all  cases  aris- 
ing under  the  patent  laws  of  the  United 
States.  3  Robinson  on  Patients,  i  855;  Bead 
r.  UlUer,  8  Fish.  Pat  Gas.  810^  2  Blss.  12, 
Fed.  Gas.  No.  U,610. 

Controversies  involving  the  existence  and 
preservation  of  the  monopoly  awarded  under 
patents  are  said  to  assume  any  one  of  three 
forms:  (1)  An  affirmation  and  denial  as  to 
tbe  legal  existence  of  the  monopoly  in  favor 
ot  any  person;  (2)  an  affirmation  and  de- 
nial as  to  the  existence  of  the  monopoly  in 
faror  ot  the  patentee;   &)  an  affirmation 


and  denial  concerning  the  character  of  ttie 
matters  onbraced  in  the  uumopoly.  In  the 
first  form  it  la  b61d  that  the  patentability 
a£  the  inrentioa  is  the  subject  of  dlq;nite; 
in  the  second,  the  title  of  the  patentee  or 
Ids  assignee;  in  the  third,  tlie  scope  the 
monopoly,  or,  In  other  word%  Its  existence 
as  to  certain  instruments  or  operatbnis  claim- 
ed by  the  paten1»e  to  lie  within  It.  It  Is 
said  that  none  of  these  controverslee  can  be 
decided  without  affecting  the  monopoly  and 
enforcing,  wibirglng,  or  curtailing  the  rights 
created  and  bestowed  under  the  patent  laws; 
while,  U  tlie  patentabtUt?  and  scope  ot  the 
inventlao  and  the  title  of  the  patentee  are 
conceded,  there  can  be  no  question  in  relatlcm 
to  the  existence  and  continuance  of  the  mo- 
nopoly. Cases  not  presenting  cme  or  more 
ot  th«M  three  forma  of  controversy  are 
therefore  not  cases  arising  under  the  patent 
laws.  8  BoUnson  on  Patents^  |  807 ;  Hyatt 
V.  Ingalls,  40  N.  T.  Super.  GL  87{^7& 

The  complaint  strictly  limits  this  action 
to  violations  of  tba  written  obligation  sued 
upon,  as  far  as  mere  words  in  pleadings  can 
circumscribe  It  However,  is  not  the  purpose 
of  the  action  to  recover  damages  for  infringe- 
ments ot  United  States  patents?  The  acts 
charged  In  the  complaint  unquestionably  vio- 
late that  provision  of  the  written  obllgati<ni 
wherein  the  defendants  in  error  covenant  that 
they  will  not  subsequent  to  the  date  there- 
of, manufacture,  use,  or  sell  any  of  the  fluids 
or  powders  described  therein  for  automatic- 
ally healing  or  closing  punctures  or  vents  in 
pneumatic  tires  or  artlclea  However,  the 
patent  rights  are  alleged  In  the  complaint 
to  secure  to  the  plaintiff  in  error  a  monop- 
oly In  the  manufacture  sale,  and  use  of  the 
same  fluids,  powders,  and  articles,  and  for 
the  same  puri>o8es  mentioned  in  the  obliga- 
tion. The  primary  purpose  of  the  written 
obligation  appears  to  be  to  settle  for  the  in- 
fringements prior  to  the  date  of  the  obliga- 
tion aforesaid,  and  to  waive  the  damages 
stipulated  therein,  on  condition  that  the  de- 
fendants in  error  would  not  be  guilty  of 
future  infringements.  There  Is  nothing  pro- 
vided as  to  the  manner  or  method  of  estt- 
mating  the  damages  or  the  payment  thereof 
for  future  infringements.  This  leaves  the 
written  obligation  simply  providing  that  the 
amount  stipulated  therein  shall  be  liquidated 
damages  and  In  foil  payment  for  all  In- 
fringements prior  to  the  date  thereof,  "but 
not  for  damages  suffered  subsequent  to  said 
date."  This  negative  provision  in  the  ob- 
ligation seems  to  have  been  used  as  a  mere 
precaution  to  make  it  clear  that  the  stip- 
ulation th'erdn  as  to  the  liquidated  sum 
should  affect  in  no  wise  any  damage  that 
might  arise  for  infringements  subsequent  to 
the  date  thereof.  It  Is  difficult  to  see  where- 
in the  written  obligation  can  i>erform  any 
usefol  fonction  In  this  action,  further  than 
as  an  instrument  of  evidence  In  the  nature 
of  a  written  admission  against  the  Interests 
of  the  defendants  In  error.  It  the  action  Is, 
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Indeed,  a  direct  means  of  recoTering  for  In- 
Mngements  of  the  patents  subsequent  to  the 
date  of'  the  written  obligation,  and  the  writ- 
ten obligation  does  not  materially  modify 
such  right  of  action  or  add  to  the  legal  rights 
of  the  plaintitf  In  error  in  such  recovery,  fur- 
ther than  it  may  be  used  as  evidence  as 
aforesaid,  then  It  would  seem  tbat  this  ac- 
tion should  be  held  to  be,  In  fact,  based  up- 
on an  lufrlngement  of  the  patents,  rather 
than  a  collateral  action  on  the  written  ob- 
ligation. The  mere  Issuance  of  the  patent 
and  the  proper  assignment  thereof  confers 
upon  the  plaintiff  In  error  the  exclusive  right 
to  make,  use,  and  vend  the  puteuted  Inven- 
tion throughout  the  United  States  and  the 
territories  thereof  during  the  life  of  the  pat- 
ent The  Infringement  of  the  patent  con- 
sists of  the  very  acts  of  manufacture,  use,  or 
sale  of  the  Invention  protected  by  the  patent 
within  the  area  aforesaid  during  the  life  of 
the  patent  as  described  in  the  contract,  and 
the  contract  does  not  seem  to  prohibit  any 
infringement  tbat  the  federal  law  does  not 
likewise  prohibit 

In  paragraph  1  of  the  written  obligation, 
the  defendants  In  error,  as  a  consideration 
that  said~^  suit  should  not  be  brought  and 
that  they  should  not  be  required  to  pay  the 
liquidated  damages  expressed  therein,  con- 
fessed in  writing  that  the  patents  described 
In  the  said  obligation  were  good  and  valid 
patents  for  the  purposes  therein  described, 
and  stipulated  tbat  they  would  not  question 
the  validity  thereof,  and  that  they  would 
cease  the  Infringements  thereafter  for  the 
same  con^deratlon;  and  these  promises  were 
because  of  the  stipulations  aforesaid  on  the 
part  of  the  plaintiff  In  error.  Upon  the  al- 
leged violation  of  the  written  obligation  by 
future  infringements  succeeding  the  date 
thereof,  plalntlfr  in  error  brought  a  former 
suit  for  the  recovery  of  the  amount  provided 
for  as  damages  for  infringements  prior  to 
the  date  of  the  obligation,  secured  the  Judg- 
ment of  the  district  court  therefor,  and  the 
record  of  the  proceedings  was  reviewed  in 
this  court,  141  Pac.  fill,  and  oumbered  G.  A. 
37ir. 

The  ^nt  of  Jurisdiction  on  the  ground  of 
subicct-niatter  is  incurable  by  laohea  of  the 
parties,  and,  whrnievei  discovered,  it  Is  the 
duty  of  tbe  court,  on  suggestion  of  counsel 
or  on  its  own  motion,  to  dismiss  the  action. 
S  Bobinson  on  Patents,  |  866;  Spring  r.  Do- 
mesUc  Sewing  Macfa.  Ca  (C.  C.)  13  Fed.  446; 
Teas  T.  Albright  {O.  C)  13  Fed.  406;  Blan- 
cbard  r.  Sprague,  1  Cllft.  288^299,  Fed.  Gas. 
No.  1G16;  Greamer  v.  Bowers  {C  O.)  30  Fed. 
185. 

The  rale  is  laid  down  in  8  BoMnson  on 
Patents,  f  863,  regarding  the  jurisdiction  of 
the  courts  in  eases  involving  patents  or  rights 
thereunder,  as  follows: 

"Wbere_ jurisdiction  is  exclusively  conferred 
on  one  tribunal  ou  the  groimcl  of  subject-mat- 
ter, no  other  tribimal  can  id  any  manner  ol>- 
tain  cognizance  thereof.   Neither  the  conveni- 


ence nor  the  consent  of  the  parties  can  bestow 
a  power  whicb  the  law  has  expressly  or  im- 
pliedly withheld,  and  though  for  want  of  this 
tbe  interests  of  parties  are  imperiled,  it  is  a 
defect  in  practical  jurisprudence  which  the  law 
itself,  and  not  the  courbi,  must  remedy.  Thus, 
in  regard  to  cases  which  artse  under  the  patent 
laws,  and  over  which  exclusive  jurisdiction  baa 
been  invested  tn  the  federal  courts,  no  state 
court  can  under  any  circumstances  assume  to 
exercise  its  judicial  powers.  Under  whatever 
guise  an  'action  may  t>e  brought  if  in  reali^ 
it  is  a  case  wtiicfa  puts  in  issue  and  requires 
a  judgment  upon  the  existence  or  continuance 
of  the  monopoly  created  by  a  patent  it  Is  the 
duty  of  the  local  court  to  dismiss  it  or  provide 
for  its  removal  to  the  courts  by  whom  alone 
such  issues  can  tie  lawfully  detennined." 

It  Is  apparent  tbat  tbex»  Is  no  collateral 
cause  of  action  supportable  on  any  {wovtslon 
of  the  written  obl^ti<xi,  and  if  tbe  plaintiff 
In  error  must  rely  npm  the  action  upon  tbe 
collateral  written  obligation,  then  it  moat 
fail  because  it  does  not  atate  facts  anffldent 
to  constltnte  a  cause  of  action.  If,  npon  tbe 
otha  band,  tbe  emnplalnt  does  sgtate  a  eanae 
of  action  for  tba  infringement  of  letters  pat- 
ent, thoagh  formallT  alleged  npon  Que  writ- 
ten obligation,  tboi  tiie  case  mast  be  dle- 
missed,  because  every  action  for  tbe  in- 
fringement of  a  patent,  wlietber  at  law  or  In 
eqni^,  mnsfc  be  bnm^t  in  the  federal  conrts. 
8  Boblnsm  on  Fatoits,  |  988:  U.  &  Bevleed 
Statutes,  I  <S9,  <a.  8  (U.  a.  Gon^  Btatntes 
1901,  p.  604). 

Wtaerefbre  we  affirm  ttie  Jn^ment  of  the 
trial  court,  but  npon  different  grounds  than 
those  stated  tbeiein. 

Affirmed. 

UOBOAN,  J.,  eoicaxe  In  the  recmlt  reap- 
ed In  boOi  oplnkms. 

KING,  J.  (specially  coneorrlng).  I  concnr 
in  affirming  the  Judgment  of  the  distriet 
court,  bnt  lAace  my  concurrence  on  the 
ground  that  the  contract  sued  aa  ts  void  be- 
cause against  pnbHe  policy  and  tn  undue  re- 
straint of  trade. 

[1]  There  is  no  doubt  that  the  suit  is  pred- 
icated on  the  contract,  and  that  only,  and  de- 
mands damages  for  alleged  violation  of  its 
conditions,  whether  that  violation  consists 
of  acts  amounting  to  an  Infringement  of  a 
patent  or  in  the  manufacture,  use,  and  sale 
of,  or  being  interested  in,  articles  (possibly 
not  patented  or  patentable)  the  manufactUTe, 
use,  and  sale  of  which  is  Inhibited  by  the 
agreement,  under  the  pretense  that  they  are 
covered  by  letteni  patent 

By  the  express  terras  of  the  contract,  de- 
fendants covenanted  and  agreed  that  the  let- 
ters patent  named  therein,  as  well  as  all  other 
patents  in  which  plaintiff  had  or  might  have 
an  Interest,  covering  the  manufacture,  use, 
or  sale  of  any  fluid,  semifluid,  powder,  or 
compound  for  automatically  healing  or  clos- 
ing punctures  In  pneumatic  tires  and  articles 
are  good  and  valid  patents,  and  that  defend- 
ants would  not  thereafter,  directly  or  In- 
directly, question  tbe  validity  thereof  or  the 
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excloflre  ligbt  of  plalntlfl  to  manufacture, 
use,  and  sell  an7  and  all  liquids,  semlliqulds, 
powders,  and  compounds  for  such  use;  and, 
further,  that  defendants  would  not  there- 
After,  during  the  life  of  the  patents,  "make, 
tise,  or  sell,  or  offer  for  sale,  or  be  interested, 
directly  er  indirectly,  in  the  manufacture, 
use.  or  sale  of,  any  fluid,  semifluid,  powder, 
componnd,  or  mixture  for  automatically  heal- 
iDg  or  closing  punctures  In  pneumatic  tires 
or  articles." 

It  is  obvious  that,  If  the  agreement  is  en- 
forceable, the  defendants  are  estopped  from 
disputing  the  validity  and  scope  of  the  pat- 
ent named,  or  of  any  other  patent  In  which 
I-lalntiff  may  be  Interested,  even  although 
absolutely  void  or  worthless.  The  public  is 
ritally  interested  In  having  worthless  pat- 
ents that  ostensibly  create  a  monopoly  In  ar- 
ticles extensively  used  by  the  people  destroy- 
ed, aud  It  is  against  the  policy  of  the  law  to 
enforce  or  give  effect  to  a  contract,  such  as 
this,  which  might  protect  a  patentee's  claims 
under  such  patents,  and  estop  or  deter  man- 
ufacturers and  dealers  from  contesting  their 
validity  and  scope.  The  recitals  In  the  con- 
tract admitting  the  validity  of  the  patents 
and  plalntlfr's  rights  thereunder  do  not  pre- 
clude the  application,  In  defendants'  favor, 
of  the  bar  raised  by  their  plea  that  material 
parts  of  the  contract  contravene  public  pol- 
icy. The  admissions  of  validity  and  scope, 
as  well  as  the  agreement  not  to  contest,  are 
a  part  of  the  general  scheme  to  stifle  com- 
petition. Th«  public  may  be  regarded  as  a 
party  to  every  suit  in  which  quesUons  of 
pnbllc  policy  are  Involved.  The  right  of  a 
litigant  to  make  and  rely  on  that  defense, 
notwithstanding  his  admissions  and  stipula- 
tions, is  not  conceded  for  bis  protection  alone, 
nor  primarily.  It  is  not  a  private  right  to 
tbe  indivlduai  only,  but  la  founded  on  public 
policy,  which  Is  promoted  by  his  making  the 
defense,  and  contravened  by  his  refusal  to 
make  it. 

A  contract  strikingly  similar,  in  many  of 
ItB  aspects,  to  the  one  here  under  discussion 
was  considered  by  the  Supreme  Court  of  the 
t'nited  States  in  Pope  Mfg.  Co.  v.  Gormully, 
144  V.  8.  224,  12  Sop.  Ct  632,  86  I*  Ed.  414, 
B&d  I  quote  from  that  oidiilon  in  support  of 
position: 

"It  is  rarely  that  this  court  is  called  upon  to 
coaler  bo  aniqae  a  contract,  and  we  have 
»aiid  lome  difilcalty  Id  asdgnlng  to  It  Its 
Pnper  i^ace  among  legal  obligations.  Its  re- 
(rnTement  is  ncit  merely  that  the  licensee  shall 
refrain  during  the  term  of  his  license  from  in- 
inngiDg  other  patents  than  those  which  he  is 
expreaJy  authorized  to  use,  but  itaall  fwever 
uterwards,  at  least  during  the  life  of  such  pat- 
«it3,  refrain  from  importing,  making,  or  sell- 
it"S  articles  covered  by  them,  and  from  dis- 
P^*V  the  validity  Ihereof  or  plainUff't  UUe 
tktreto.  and  shall  afford  his  moral  aid  and  aa- 
nstance  In  securing  proper  aid  and  respect  for 
nch  patents.  •  •  •  The  real  question  ii 
vKetker  the  defendant  oan  atop  Mmaelf  from 
***P*Uno  pattnU  which  may  he  iohoUy  void, 
Z  ^1,*'^^  e^^if  may  ftave  no  thadovr 
VUtk.   •    •   *   It  li  aa  Important  to  the 


public  that  competition  should  not  be  repressed 
by  worthless  patents  as  that  the  patentee  of 
a  really  valuable  Inveutlou  should  be  protected 
in  his  monopoly;  and  it  is  a  serious  Question 
whether  public  policy  permits  a  man  to  barter 
away  beforehand  his  right  to  defend  unjust  ac< 
tions  or  classes  of  actions,  though.  In  an  In- 
dividual case,  he  may  doubtless  assent  that  a 
judgment  be  rendered  against  him,  even  with- 
out notice.  •  *  •  With  regard  to  all  such 
matters  of  public  policy,  it  would  eecni  that 
no  man  can  iind  kimaetf  by  estoppel  not  to  a»- 
sert  a  right  which  the  law  gives  him  on  rea- 
sons of  public  policy."   (Italics  mine.) 

Without  deciding  also  that  the  contract 
sued  on  is  absolutely  void  because  it  Is  with- 
out limitation  as  to  the  space  or  territory 
In  which  defendants  obligate  themselves  not 
to  compete  with  tbe  plaintiff,  I  think  the 
presence  In  the  contract  of  such  provision 
offers  an  additional  and  strong  reason  for 
holding  the  contract  void.  Such  a  provision 
Is  often  held  to  avoid  a  contract,  for  tbe  rea- 
son that  it  Is  in  restraint  of  trade.  Webb 
Press  Co.  v.  Bierce.  116  La.  90G,  911, 41  South. 
203,  206;  Seay  v.  Spratllng,  133  Ga.  27,  65 
S.  E.  137;  Blahop  v.  Palmer,  146  Mass.  468, 
16  N.  B.  304,  4  Am.  St  Bep.  389. 

Another  feature  of  Gils  contract  which 
should  add  to  its  condemnation  Is  the  uni- 
versality of  its  claims  as  to  the  substance 
or  substances,  ingredients,  and  comUnatlons 
constituting  tbe  patent.  It  Is  worthy  of  no- 
tice that  the  aUeged  violation  of  the  contract 
or  Infringement  of  the  patent  by  defendants 
does  not  consist  In  manufacturing,  using,  and 
selling  the  same  article  manufactured  by  the 
plaintiff,  the  use  of  whlcb  was  licensed,  but 
that  defendants  were  manufacturing,  using, 
and  selling  some  article  or  articles  for  auto- 
matically healing  punctarea  or  vents  In  pneu- 
matic tires.  If  so  great  a  monopoly  has  been 
created  by  this  patent  as  Is  claimed  nnder 
the  contract,  and  whlcb  detendanta  bave 
agreed  not  to  question,  then  It  may  be  doubt- 
ed whether  "every  miller  engaged  in  the 
manufacture  of  wheat  flour  for  domestic  use 
would  not' be  an  Infringer,  and  every  drug- 
gist and  grocer  engaged  in  the  sale  of  such 
liquid  or  dry  commodities  as  glycerine,  hon- 
ey, molasses,  wheat,  flour,  or  cosmetic  pow- 
ders  would  not  be  liable  to  be  prosecuted  for 
infringing  this  patMit." 

C2]  It  is  frequently  held  that  state  courts 
bave  Jurisdiction  to  try  an  action  for  dam- 
ages for  the  violation  of  a  contract  based 
upon  patoit  rlgbts,  altbougib  the  defense 
might  be  the  Invalidity  of  the  patoits,  or  that 
the  scope  of  the  patent  did  not  Inelnde  the 
article  Involved.  There  la  no  dottbt  \)f  the 
right  of  the  atftte  ooorts  to  decide  tbe  qnas- 
tlon  of  law  ralaed  by  the  demurrer.  Inas- 
much  as  this  suit  is  based  on  the  written 
contract,  I  theretwe  prefer  to  place  my  con- 
currence upon  the  reason  I'have  stated,  rath- 
er than  upon  the  Jurisdictional  question. 

I  am  authorized  to  state  that  GUNNING- 
HAM,  P.  J.,  and  HOBLBUT,  Join  In  tUa 
special  concnrrencSb 
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XnsnOV  PAa  B.  OO.  r.  WOLFB,  JuMet  of 
the  Peace,  et  aL    (No.  4100.) 

(Cfonrt  ^  Appeal!  of  CMoiado.   Not.  9, 19^4.) 

1.  JXTDOMXirT  <|  }7*>— PBOCKSS  TO  SUSTAIIf— 

Sebtiob— SumcniNOT. 

A  Jadgment  against  a  railroad  company, 
based  upon  service  on  one  of  its  employes,  who 
was  not  an  agent  of  the  corporation  npon  whxm 
it  was  competent  to  make  serric^  Is  void  for 
want  of  jurisdiction. 

[GkL  Note.— For  other  cases,  see  Jodgment, 
Cent.  Dig.  U  2&-33;  Dee.  Dig.  1 17.*] 

2.  jTOTicn  or  Tin  Pbaob  Q  84*)— tFaeiho 
or  Apfeai<— ErrBCT. 

Under  the  direct  provistona  of  Mills*  Ann. 
8t  i  4410,  a  part;,  by  taking  an  appeal  from 
a  jnqiinent  of  a  jastice,  walvai  all  qneotiaDs  of 
Jarisdictitm  of  the  person. 

[Ed.  Note.— For  otiier  caass,  aaa  Jnaticea  tit 
the  Peace,  Cent  Dig.  H  386-^8;  Dee.  Diff.  | 
84.*] 

8.  Juflnon  or  rer  Pkaos  d  197*)— Cnnona- 

u—RiQHT  TO  Wbit. 

Mills*  Ann.  Code,  {  297,  provides  for  the 
granting  of  a  writ  of  certioran,  where  en  in- 
ferior tribunal  has  exceeded  its  Jurisdiction 
and  there  Is  no  appeal  or  any  ^wedy  adeqaate 
remedy.  Section  4402  provides  for  a  wnt  of 
certiorari  to  carry  a  judgment  of  a  justice  to 
the  county  court,  when  without  fault  the  peti- 
tioner is  onable  to  take  an  appeal  in  the  ordi- 
nary way.  A  Judgment  was  rendered  against 
petitioner,  although  it  was  not  duly  served. 
Held  that,  as  tSe  taking  of  an  appeal  would 
be  a  waiver  of  the  Jurisdictional  error,  petition- 
«x  was  entitled  to  a  writ  of  certiorari  under 
secticm  297.  tm  an  appeal  afforded  it  no  ad«- 

auate  remedy,  nor  was  it  restricted  to  the  reme- 
y  afforded  b7  the  writ  of  certiorari  provided 
by  section  4402  as  a  substitute  for  an  apiMoL 
[Ed.  Note.— For  other  cases,  see  Jnstiees  of 
the  Peace,  Cent  Dig.  U  76S-iTl;  Dec  Dig.  I 
197.*] 

4.  JuRicEB  or  THs  PsAOB  <|  202*)— GraTio- 

RABi— PximoN— SumOXKIIOT. 

A  petitl<m  seeking  a  writ  of  certiorari  to 
remove  a  cause  from  the  justice  to  the  county 
court,  which  alleged  that  the  justice  bad  ex- 
ceeded his  Jnriadicti<m  or  was  without  jnztsdie* 
tion,  and  that  the  petltionar  had  no  actennate 
remedy  by  appeal  or  otherwiseu  Is  sufficient  to 
warrant  tbe  Issuance  of  the  writ. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  778-780;  Dec  Dig.  { 


fi.  JusTicrs  or  tbx  Peace  (|  194*)— Csbtio- 

KABI- IsaUANCB  OF  WsXT— DEFSRaBS. 

That  petitioner  might  t>ossibly  secure  the 
same  relief  by  enjoining  the  enforcement  of  a 
void  judgment  is  no  ground  for  denying  a  writ 
of  certiorari  to  remove  the  caose  from  the  jus* 
tice,  who  had  exceeded  his  jnriadictiott. 

[Ed.  Note— For  other  caaes,  see  JnatioeB  of 
the  Peace,  Cent  Dig.  H  774,  775;  Dee.  Die. 
S  194.*} 

Error  to  District  Court,  City  and  Ooonty 
of  Denver ;  John  A.  Perry,  Judge. 

Petltioa  by  the  Union  Pacific  Railroad 
Company  for  a  writ  of  certiorari  to  Richard 
Wolfe,  as  Justice  of  the  Peace,  and  another. 
There  was  a  JudKinent  quashing  the  writ, 
and  petitioner  brings  error.  Reversed  and 
remanded. 


EDFOBTEB  fpolo. 

Bnfitm  A  Dim^r,  of  Denrer,  for  plaintiff 
In  error.  W.  W.  Hunt,  of  Denver,  tat  de- 
fendants in  error. 

KINO,  J.  In  a  suit  entitled  Spencer  t. 
Smanity,  pending  In  the  Justice  of  the  peace 
court,  a  writ  of  attachment  against  Smarsty 
was  delivered  to  the  constable  for  service. 
In  aid  of  this  attachment,  the  constable  la- 
sued  a  garnishee  summons,  directed  to  the 
Union  Fadflc  Railroad  C<»npany,  plaintiff  In 
error,  and  attempted  to  serve  It  \fy  reading 
It  to  and  leaving  a  ctQty  wlOk  an  employ^  of 
said  railroad  company  who  was  not  an  officer 
or  agent  of  said  corporation  upon  whom  It 
waa  competent  to  make  service,  and  thereupon 
returned  the  summons  as  so  sezred  upon  the 
corporation.  The  company  made  no  answer 
concerning  Its  indebtedness  to.the  defendant 
in  the  attachment  suit,  bat  altered  Us  special 
appearance  In  the  Justice  court  and  moved  to 
quash  the  service  of  the  garnishee  summona, 
because  tbe  pretotded  serrloe  was  not  law- 
ful. This  motion  was  denied,  and  thereafter, 
im  Uie  ISttL  day  of  Noremhw,  1912,  d^nlt 
Judgment  was  rmdered  against  the  garidahee 
In  favor  of  said  Spenoer.  Norember  SOth  tbe 
company  filed  In  the  district  court  its  peti- 
tion for  writ  of  eerttoraii  to  remove  tbe  aaid 
cause  to  the  district  court  The  writ  waa 
accordingly  Issued  and  served.  Motion  was 
made  to  quash  the  writ  and  dismiss  tbe 
cause,  ^Migning  as  reaaona  ther^r  that  the 
petltltm  did  not  state  facts  suffldent  to  sap- 
port  tbe  wilt,  did  not  state  tbo  facts  required 
by  the  statute  to  be  stated,  and  did  not  show 
that  it  was  not  in  ttie  poMrer  of  the  petl- 
tioner  to  Uiko  an  appeal  In  the  ordinary  way. 
The  motion  was  sustained,  fiie  writ  quvabed, 
and  procedendo  to  the  Justice  court  ordered, 
from  which  Judgmoit  a  writ  of  wror  was 
sued  out 

[1]  The  district  court  htild  tliat  service  bad 
not  be&x  made  upon  the  railroad  coBOpanr. 
therefore  tbe  Judgment  was  void  Cor  want 
of  jurisdiction;  that  from  said  Judgment  tbe 
garnishee  had  the  rl^t  to  appeal  to  tbe  coun- 
ty court,  but  by  thus  appealing  It  would 
have  waived  tbe  Jurisdiction  of  the  Justice 
over  its  perscoL  With  such  ruling  there 
seems  to  be  do  controversy;  but  the  court 
furOier  held  that  the  garnishee  could  obtain 
no  reli^  for  want  of  Jurisdiction  under  writ 
of  certiorari,  because  that  writ  would  not  la- 
soe  to  review  a  Judgment  in  any  case  where 
tfarae  is  an  appeal,  and  that,  if  tbe  garnishee 
desired  to  cmtest  the  Jurlsdictiott  of  the  Jus- 
tice over  Its  person,  it  could  do  so  by  apply- 
ing for  an  inJun<^Qn  restraining  the  enforce- 
ment of  the  Judgmmt  This  ruling  is  assign- 
ed as  error. 

[1, 3]  In  this  state  there  ara  two  proeeed- 
Ings  by  writ  of  certiorari:  One  Is  provided 
for  in  section  207,  Mills*  Ann.  Code  (aectimi 
331,  Code  of  190S),  which  we  will  call  the 
Code  remedy;  the  other  Is  provided  for  by 
general  statute  (Mills*  Ann.  St  1012,  |  4402 
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et  teq. ;  R  S.  100^  |  8837  et  wq.),  and  will 
be  called  the  statutory  remedy.  The  Code 
remedy  Is  for  the  piupose  of  reviewing  the 
action  of  any  Inferior  tribunal,  board,  or 
officer  exerdslug  Judicial  functions,  for  ex- 
cess of  Jurisdiction,  or  gross  abuse  of  discre- 
tloo,  when  there  is  no  appeal,  o'l  In  the 
Judgment  of  the  court,  any  plain,  speedy,  and 
adequate  remedy.  The  statutory  remedy  Is 
tor  the  purpose  of  securing  a  trial  de  novo 
of  caoses  previously  heard  by  Justices  of  the 
peace,  where,  without  fault  on  his  part,  the 
petitioner  la  unable  to  take  bis  appeal  in 
the  ordinary  way.  Small  v.  Blschelberger, 
7  Colo.  G63,  4  Pac  1195;  Axtison  v.  People, 
45  Cola  285,  101  Pac.  54.  It  la  Important 
to  bear  in  mind  the  distinction  between  these 
two  procedures,  and  the  remedy  which  they 
afford,  for  there  Is  a  clear  line  of  demarca- 
Uoa  which  Is  dedalve  of  this  case.  Under 
the  Code,  the  writ  may  be  granted  by  any 
court  of  record  to  any  inferior  tribunal,  <»- 
duiing  jutticea  of  the  peace,  but  only  for  the 
puipose  of  reviewing  the  Judgment  upon 
the  question  of  want  or  excess  of  Jurisdiction 
(or  gross  abuse  of  discretion).  The  merits 
of  tb^  case  are  not  in  issue.  The  inquiry 
is  limited  to  whether  the  court  below  ex- 
ceeded its  Jurisdiction  or  greatly  abused  its 
discretion.  People  ex  rel.  v.  District  Court, 
22  Colo.  422,  425.  45  Pac  402;  People  ex 
reL  V.  Board  of  Commissioners,  27  Colo.  86, 
8&,  SO  Pac  733;  People  ex  rel.  v.  Court  of 
Appeals,  32  Colo.  147,  75  Pac  407.  To  all 
practical  intents  and  purposes,  this  writ  is 
the  same  as  the  common-law  writ  Ellis  v. 
People,  16  Colo.  App.  841,  02  Pac  232;  State 
Board  V.  Carpenter,  16  Colo.  App.  436,  66 
Pac  166; 

The  statutory  writ  may  be  Issued  by  Judges 
of  the  district  and  county  courts,  -but  only 
to  remove  causes  from  before  Justices  of  the 
peace.  Ita  purpose  la  to  bring  the  case  up 
(or  trial  de  novo  upon  the  merits.  It  Is  a 
mtte  substitute  for  an  appeal  (State  v.  Har^ 
eonrt,  38  Colo.  243,  247,  88  Pac  855),  and  is 
sniDted  only  when,  for  some  reason,  It  is  not 
vithtn  the  power  of  the  party  to  take  an  a^ 
peal  in  the  ordinary  way,  and  upon  a  petition 
ibowing  that  the  Judgment  before  the  Justice 
was  not  the  result  of  applicant's  negligence, 
that  the  Judgment,  In  his  opinion,  was  er- 
roDeous  and  unjust,  wherein  such  error  and 
iDjustlce  consist,  and  the  particular  circum- 
stances which  prevented  applicant  from  tak- 
ing an  appeal  in  the  ordinary  way.  It  pro- 
vides no  r^edy  for  excess  of  Jurisdiction,  or 
want  of  Jurisdiction  of  the  person.  By  spe- 
cial statutory  provision  (section  4410,  11  A. 
S.;  section  3845,  R.  S.  1908)  the  question  of 
the  Jurisdiction  of  the  person  Is  waived  by 
taking  an  appeal  D^ta  v.  City  of  Central,  1 
Cola  323,  880;  Gralg  v.  Smith.  10  Colo.  220, 
15  Pac  887;  V.  P.  By.  Co.  v.  Do  Busk,  12 
Cola  294,  296,  20  Pac  762,  3  L.  B.  A.  350, 
U  Am.  St  Rep.  221.  It  Is  also  provided  in 
the  statutory  proceedings  for  certiorari  that 
1UNR1  tlM  ntwn  of  the  writ,  which  brings 


the  case  up  for  trial  de  novo,  "such  proceed- 
ings shall  be  had  th^eon  as  In  case  of  ap- 
peals." The  writ  then  becomes  functus  of- 
ficio. State  v.  Harconrt,  supra.  It  is  there- 
fore manifest  that,  upon  trial  under  the  stat- 
utory writ,  the  proceedings  being  the  same 
as  in  the  case  of  appeal,  and  a  mere  sub- 
stitution therefor,  the  question  of  Jurisdic- 
tion of  the  person  Is  wuived.  Pickering  v. 
Palmer  (N.  M.)  138  Pac  198,  60  L.  R.  A. 
(N.  S.)  1065. 

Defendants  in  error  contend  that,  as  to 
Judgments  of  the  Justice  of  the  peace,  the 
statutory  remedy  is  exclusive  but  that,  inas- 
much as  an  appeal  could  have  been  taken 
from  the  Justice  of  the  peace  in  the  ordinary 
way,  certiorari  would  not  lie  under  either 
procedure.  WWi  this  contention  we  do  not 
agree,  under  flw  facts  alleged.  'She  Code 
provision  is: 

*The  writ  shall  be  granted  in  all  Msea  where 
an  Inferior  tribunal,  Doard  or  officer  exercMng 
Judicial  fanctions,  has  exceeded  Its  Jurisdiction 
or  greatlr  abused  the  discretion  of  sudi  tribe- 
nal.  board  or  officer,  and  there  la  no  appeal,  nor 
in  the  judgment  of  the  court,  any  plain,  speedy 
and  adegnate  remedy." 

mils  provision  of  the  Code  has  been  con- 
strued in  People  ex  reL  L'Abbe  v.  District 
Court,  26  Colo.  386,  396,  58  Pac  604,  607,  46 
L.  R.  A.  850,  and  In  Paul  v.  Books,  19  Colo. 
App.  44,  47,  63  Pac  711.  In  the  fonner  case 
the  court  said: 

"The  mere  fact  that  an  appeal  Ilea  to  a  Dual 
Judgment  Is  not  conclusive  against  the  right  to 
iMue  the  writ  Notwithstanding  that  fact,  it 
may  be  granted,  If,  in  the  Jadgment  of  the 
court,  the  mnedi  fry  appeal  is  not  plain,  speedy 
and  adequate.  An  appeal  Is  not  always,  and  in 
all  cfreumstanees,  adequate;  fHte  Code  does 
not  mean  that  the  writ  abatl  not  iasoe  except 
when  the  two  contingencies  combine,  of  an  ab- 
sence of  appeal  and  Inadequate  remedy,  ^le 
language  is,  'No  appeal,  nor  plain,  speedy  and 
adequate  remedy.'  l^is  meaiia  if,  in  addition 
to  the  lack  of  jurisdiction,  either  elemoit.  the 
absence  of  an  appeal  or  inadequacy,  etc,  of  rem- 
edy, is  present,  the  writ  of  prohibition  may  go." 

In  Paul  V.  Books^  supra,  the  court  had  un- 
der consideratloD  the  efEect  of  an  appeal  from 
a  Judgment  in  the  Justice  court  As  shown 
by  the  abstract  and  briefs,  the  appellant  in- 
sisted that  appellee's  only  remedy  In  the 
county  court  was  by  certiorari,  to  which  con- 
teutiou  the  appellee,  in  argument  Bald: 

*'An  examination  of  the  Code  secdon  297  dis- 
closes that  it  Is  only  where  there  is  no  appeal 
that  certiorari  will  lie  to  test  the  question  of 
Juriadictiou.** 

In  answer  to  tide,  the  ooort  bj  Wilson,  3., 
at  page  4B  of  16  O0hk  App.,  at  vmwa  712  of 
68  Pac,  said: 

"We  do  not  feel  called  upon  to  suggest  what 
remedy  defendant  could  have  had,  oth«r  tiian  by 
appeal,  bat  will  say  that  his  oonstruction  of 
Code  section  207  is  not  in  accord  with  the  de-  . 
cislon  of  the  Sopreme  Court  People  ex  rel. 
L'Abbe  V.  District  Court  26  Cola  996  [58  Pac 
607,  46  Ll  B.  A.  850].  It  has  been  there  held 
that  the  mere  fact  tbat  an  appeal  lies  to  a  final 
judgment  is  not  conclusive  against  the  right 
to  issue  a  writ  of  certiorari  *Notwithstaudmg 
that  fact  it  may  be  granted,  If  in  the  Judgment 
of  the  court  the  xmedy  Is  not  |dail^  speedy, 
and  adequate.'  ** 
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From  these  decisions,  It  Ib  plain  tbat,  If 
the  remedy  by  appeal  Is  Inadequate,  It  is  no 
remedy,  and  gives  to  a  court  of  record  under 
the  Code  proceeding  the  same  right,  and  Im- 
poses upon  It  the  same  duty,  to  grant  writ  of 
certiorari  as  If  no  right  of  appeal  existed; 
and  with  this  In  view,  the  holding  of  the  Su- 
preme Court  in  Van  Buren  v.  Posteraro,  48 
Colo.  588,  593, 102  Pac  1067, 1068  (182  Am.  St 
Rep.  199),  Is  clearly  In  point  In  that  ease 
the  appellee  urged  that,  Inasmuch  as  the  ac- 
tion of  the  Justice  of  the  peace  was  void.  In- 
junction (which  remedy  she  sought)  was  her 
only  remedy ;  but  the  court  said: 

**If  the  justice  exceeded  hia  authority,  and  the 
matter  could  not  have  been  taken  to  a  higher 
court  under  secUon  2679  or  sectira  2082,  Mm' 
Ann.  Stats.,  appellee  neverthelw  had  a  clear 
and  proper  remedy  under  chapter  28,  Mills* 
Ann.  Code.  LeIofF  v.  Heath,  SI  Colo.  170,  172 
[71  Pac.  1112,  1113]." 

Section  2679  provides  for  an  api}eal,  and 
section  2692  Is  the  statutory  provision  for 
writ  of  certiorari  which  we  have  been  dis- 
cussing. If,  as  we  have  decided,  inadequacy 
of  remedy  by  appeal,  or  its  substitute,  the  stat' 
utory  writ  of  certiorari,  Is  the  legal  equiva- 
lent of  the  absence  of  a  right  to  appeal,  then 
the  decision  just  cited  Is  a  clear  holding  tbat 
the  Code  remedy  (section  297,  Mills',  being  a 
part  of  chapter  28)  is  applicable  to  proceed- 
ings before  a  justice  of  the  peace,  under  cer- 
tain conditions,  and  that  the  statutory  reme- 
dy Is  not  exclusive.  In  Leloff  v.  Heath,  sup- 
ra. It  was  held  that  the  statutory  procedure 
is  not  exclusive,  where  no  remedy  la  provid- 
ed by  statute. 

In  support  of  his  contenUoB  that  the  stat- 
utory remedy  la  exclusive  counsel  for  defend- 
ants in  error  cites  Wood  v.  Lake,'8  Colo.  App. 
284,  33  Pac.  80.  The  court  there  held  tbat 
the  Code  provisions  respecting  writs  at  certio- 
rari were  not  applicable;  that  whetever,  as 
In  tbat  case,  the  act  regulating  ttte  jnriadlo- 
tiott  of  the  Justice  of  the  peace  provides  i-eme- 
dlet  when  the  litigant's  rlgbte  are  not  re- 
spected by  the  magistrate^  tliose  remedies 
must  be  takea  to  be  exclusive,  and  tbat  the 
petition  did  not  make  the  allegations  require 
ed  by  the  statute^  and  therefore  dismissed 
the  writ  We  may  readily  agree  wltti  Judge 
Bissell  In  his  application  of  the  law  to  the 
£actB  before  him.  There  was  no  question 
that  the  juatlee  had  full  Jurisdiction  of  the 
subject-matter  and  of  the  person  of  the  de- 
fmdant  The  Judgment  rendered  tlie  Jus- 
tice of  the  peace  was  not  void;  It  was  one 
from  which  appeal  would  lie,  and  In  wUdi  ev- 
ery question  at  Issue  eonld  be  raised  wlttiout 
waiver  upon  anteal— that  la  to  say,  would 
have  aflForded  an  adequate  remedy.  Under 
those  tacto,  the  act  z^Kolatlng  the  Jurlsdlo- 
tlon  of  the  Justice  ot  the  peace  might  well 
be  regarded  as  exdnedTe; 

Defendants  In  error  also  dte  Holmboe  r. 
Hermond,  62  GOla  816, 121  Paa  154,  in  which 
the  eourt  held  that  certiorari  would  not  He 
to  review  the  jndgmoit  of  the  Justice  of  ttte 
peace  because  there  was  nothing  to  prevent 
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him  from  taking  an  appeal  But,  as  is  stat- 
ed in  the  opinion,  and  more  fully  disclosed 
by  an  examination  of  the  abstract  and  briefs, 
that  proceeding  was  under  the  statute,  and 
asked  for  a  trial  de  novo.  We  think  It 
safe  to  say  that  there  Is  no  decision  of  the 
courts  of  review  in  this  state  which  holds 
that  the  Code  provisions  are  not  applicable 
for  the  purpose  of  reviewing  judgments  ren- 
dered by  justices  of  the  peace  where  ques- 
tions of  Jurisdiction  only  are  to  be  reviewed, 
and  where  an  appeal  affords  no  redrees  for 
excess  of  jurisdiction.  It  Is  different,  of 
course,  where  the  jurisdictional  question  rais- 
ed Is  of  the  g^ject-matter,  whidi  is  not  waiv- 
ed by  the  ordinary  appeal. 

[4]  The  defendants  In  error  contend  that 
the  petition  was  not  sufficient.  It  states  facts 
from  which  it  appears  that  the  Justice  of  the 
peace  had  exceeded  bis  jurisdiction,  or  was 
without  jurisdiction ;  that  there  was  no  ade- 
quate remedy  by  appeal,  and  no  plain,  speedy, 
and  adequate  remedy  at  law,  except  certio- 
rari.  We  think  such  showing  was  sufficient 

[E]  It  was  said  that  plaintiff  In  error  had 
a  remedy  by  injunction.  Conceding,  for  the 
sake  of  argument,  that  there  was  a  possi- 
ble remedy  by  injunction,  nevertheless  we 
think  that  would  not  deprive  plaintiff  In  er- 
ror of  the  right  to  proceed  by  certlorarL 
It  Is  a  recognized  principle  that  the  equi- 
table jurisdiction  of  the  court  cannot  be  in- 
voked where  there  Is  a  plain,  speedy,  and  ad- 
equate remedy  at  law.  Certiorari  presents 
such  a  remedy.  Furthermore,  as  ^  general 
rule,  injunction  will  not  be  granted  to  re- 
strain the  execution  of  a  judgment,  except 
upon  allegations  and  proof  that  the  party  ap- 
plying therefore  has  a  defense  to  the  salt 
upon  its  merits.  Van  Buren  v.  Posteraro, 
supra. 

There  is  a  decided  conflict  of  authority  as 
to  whether  equitable  relief  may  be  granted 
against  a  void  judgment,  where  there  la  a 
remedy  at  law,  by  appeal,  error,  or  certlo- 
rail.  21  Case  A  Ctmrnent,  p.  408;  note  to 
Pickering  v.  Palmer,  60  Ll  B.  A.  CN.  S.)  1055, 
and  cases  dted.  Our  Supreme  Court,  In  Van 
BuTCT  T.  Posteraro,  supra,  seems  to  toUov 
the  cases  which  bold  that  equitable  relief 
will  not  be  granted.  To  say  the  least,  the 
remedy  Injunction  is  not  a  plain,  but  an 
extremely  doubtful,  remedy.  Unless  it  saw 
fit  to  waive  It,  plaintiff  In  error  had  the  right 
to  Indst  upon  a  review  by  cerdorari  and  an- 
nnUment  of  the  Judgment  conceded  to  have 
been  entered  without  Jurisdiction.  Indqwnd- 
ent  Pub.  Co.  v,  American  Press  Ass'n,  102 
Ala.  4TS,  16  South.  947;  UempUs  &  Charles- 
ton B.  B.  Go.  v.  Brannum,  96  Ala.  461,  11 
South.  468. 

The  order  ct  tbo  district  court  quashing 
the  writ  of  certloraxl  and  awarding  proce- 
dendo Is  reversed,  and  tlie  cause  remanded 
to  the  district  court,  witii  Instmctions  to 
enter  an  orda  annulling  Qie  judgment  of  the 
justice  court 

Reversed  and  remanded. 
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BUDGB  GIFFOBD,  Secntary  of  State. 
(Supreme  Court  of  Idaho.  Not.  28,  1914.) 

L  JUDOES  (It  8*)— JUSTICK  Of  SnPBBUK  OOIJBT 
— Vaca  NCT— Electio  N — ViXlDin. 
An  election  to  fill  a  vacancy  in  the  office  of 
Justice  the  Supreme  Court  is  not  aathor- 
iMd  under  the  CoDStitntion  of  thia  atate,  and 
BO  attempt  at  a  special  election  to  fill  au<^  va- 
csncy  by  writing  in  the  name  of  the  office  to 
be  filled  and  the  person,  to  be  voted  for  would 
be  loKal  and  valid. 

[Ed.  Note.— For  other  eases,  see  Judges,  Cent 
Die  II  30-39;  Deo.  Dix.  I  &«} 

2.  JUDQEB  <|  8*)— JUSTKn  OT  SnPSBMB  COUBT 

—  Appointment  to  Fiii  Vacanot  — Tbem 
or  Office. 

Under  the  proTisions  of  section  6,  art  4, 
of  the  stats  Constitution,  when  «  vacancy  oc- 
curs in  the  office  of  jostioe  of  the  Supreme 
Conrt,  it  becomes  the  duty  of  the  Governor  to 
£11  the  same  by  api>ointment  and  such  ap- 
pointee shall  hold  such  office  until  the  end  of  the 
term  for  which  the  original  incumbent  was 
elected. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  H  30-39;   Dec.  Dig.  |  8.*1 

3.  Judges  (I  8*)— Justhcb  of  Supebidb  Coubt 
—Appointment  to  Fhx  Vacanct. 

Certain  proTisions  of  the  Constitution  dt* 
ed  and  commented  on. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  II  80-39;  Dw.  Dig.  |  8.*] 

4.  CoNsrmmoirAi.  Law  (1  12*)— CoNarmno- 
TioN— Dehnite  and  Genesal  Pbovisions. 

All  provisions  of  the  state  Constitution  re- 
lating to  a  given  subject  must  he  construed  to- 
other, and,  where  certain  provisions  are  def- 
inite and  explicit,  the?  mu^  be  given  preced- 
ence over  expressions  which  are  merely  of  a 
general  character. 

[Ed.  Note —For  other  cases,  see  Conatitution- 
■1  Law,  Cent  Dig.  §  6;  Dec.  Dig.  {  12  *] 

5.  Judges  (|  8*)— Justicb  or  Supbeice  Ooubt 

— APFOIRTiaNT  TO  FlUi  TacANOT— TEUC  OT 
OVTK!B— BCAHDAVUB. 

Heli,  under  the  facts  of  this  cas^  the  per- 
emptory writ  must  issue. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  IS  80-39;  Dea  Dig.  |  8.»] 

6.  Judges  (|  8*)- Appointment  to  Fnx  Va- 
OANOT— •'Hia  Office"— "Hia  Buccebsob." 

As  used  in  Const  art  4.  I  6,  the  words 
"Ms  <^ca**  and  "his  successor"  clearly  indicate 
that  the  Governor's  appointee  succeeds  to  all 
the  rights  In  the  office  held  by  the  original  in- 
cumbf^t,  and  that  he  shall  continue  to  hold  and 
exercise  them  until  the  election  of  his  successor 
for  the  next  succeeding  term. 

[E±  Note.— For  other  cases,  see  JodSMi  Oenb 
Dig.  U  30r^:  Dec.  Dig.  |  &*] 

Orlgixial  mandamna  to  compel  W.  h,  GU- 
ford,  aa  Secretary  of  States  to  laane  a  com- 
mission for  tbe  appointment  of  Bcmorable  Al- 
fred Bndlge  to  fill  the  full  term  of  vacancy 
caused  by  the  death  of  Justice  Stewart 
Writ  granted. 

Cavanah,  Blake  &  MacLane  and  Martin  A 
Martin,  aU  of  Boise,  for  plaintiff.  J.  H. 
Peterson,  Atty.  Oen.,  and  J.  J.  Guheen,  T.  O. 
Coffin,  and  O.  O.  Oavla,  Aast.  Attya.  Gen.,  for 
defendant 

HUUJVAN,  Ob  J.  This  la  an  original  pro- 
ceeding In  tiitB  conrt  for  a  writ  of  mandate 


to  compel  the  Secretary  of  State  to  Isaoe  to 
the  plaintiff,  Alfired  Bndge,  a  comndsalon  aa 
justice  of  the  Suproue  Cvaett  under  an  ap- 
pointment made  by  the  Governor  to  fin  the 
vacancy  occasioned  by  the  4eaUi  of  Jnatice 
Stewart,  whose  term  of  office  will  not  erpire 
until  the  first  Monday  in  January,  1919.  The 
defradant  appeared  at  the  time  of  filing  the 
complaint  and  waived  the  issuance  of  the  al- 
ternative writ  and  tbweaf  ter  made  return  as 
if  -  suidi  writ  bad  been  Issned.  The  plaintiff 
danorred  to  tbe  retam  and  also  interposed  a 
motion  to  qnaab,  and  nprai  the  issues  thus 
made  the  cause  was  presented  to  the  court 

The  facts  set  forth  in  the  petition  and  re- 
turn are  nndiapnted  and  leave  nothing  for  de- 
cision but  Queatlona  of  law.  It  appeai?  from . 
the  Record  that  the  Governor  on  the  17th  of 
NoveudMr,  191^  anointed  Hon.  Alfred  Budge 
to  fill  the  vacancy  cuiaed  by  the  death  of 
Justice  Stewart,  and  recited  in  Uie  letter  of 
appointment  that  the  appointmoit  would  con- 
tinue for  the  remaining  part  of  the  ui»xpired 
term  for  whlcb  Jnatlee  Stewart  waa  elected, 
or  until  the  first  Monday  in  January,  1919, 
and  tmtil  a  snonsaor  was  duly  ejected  and 
qualified,  and  on  the  same  date  the  Secretary 
of  State  declined  to  laane  a  oommiaalon  to  the 
plaintiff,  for  two  ^eaaons,  namely:  (1)  That 
the  Secretary  waa  advised  that  such  appt^t- 
ment  could  only  continue  nntti  the  next  gen- 
eral electiim  to  be  held  in  the  year  1016,  and 
until  a  successor  to  aadi  aiHWlntee  is  elected 
and  qualified ;  and  (2)  because  at  the  general 
election  held  November  8, 1914,  balkits  were 
cast  upon  whldL  were  written  or  attached 
with  stickers  names  of  persona  for  the  office 
of  Justice  of  the  Supreme  Court  to  succeed 
the  late  Justice  SteArart,  and  for  the  reason 
that  he  is  advised  that  the  peraon  receiving/ 
the  highest  n timber  of  votes  thus  cast  for' 
that  posltton  is  ratitled  to  a'  certificate  of 
election,  and  for  those  reasons  there  la  no 
vacancy  to  be  filled  by  appointment 

Thus  it  will  be  observed  that  two  questiona 
are  presented  for  determination:  <1)  Was 
there  a  vacancy  In  the  Supreme  Court  at  the 
time  of  tlie  appointment  of  Alfred  Bodge 
which  the  Governor  could  fill  by  appointment 
or  waa  such  vacancy  filled  at  the  general  elec- 
tion by  casting  ballots  In  the  forms  hereinaft- 
er stated?  (2)  If  tiiere  was  a  vacancy,  does 
the  appointment  so  made  run  for  the  balance 
of  the  unexpired  tenn  of  Justice  Stewart, 
which  may  be  called  for  convenience  a  four- 
year  term,  or  simply  until  the  nest  general 
election  and  the  qualification  of  a  successor 
thwennder,  which  may  be  called  a  two-year 
term] 

The  taetB  are  snbstanttoUy  as  follows :  At 
the  general  election  held  in  1012,  Hon.  George 
H.  Stewart  was  elected  aa  one  of  the  three 
Juatices  of  the  Supreme  Court  of  thia  state 
fbr  a  term  of  alx  yeara  commencing  on  the 
first  Monday  of  January,  1913,  and  ending  on 
the  first  Monday  of  January,  1919.  On  the 
25th  of  September,  1914,  38  days  before  the 


*V9e  otJier  cases  see  sum  topla  snd  ssotlon  NVUBBR  in  Dec.  Dls.  A  Am.  D^.  Ker-No.  Series  A  Rep'r  Indexes 
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election  held  on  November  3d  of  this  year, 
Justice  Stewart  died,  and  a  vacancy  In  his 
office  was  thereby  created.  The  primary  elec- 
tion for  nominations  for  state  officers  occur- 
red on  the  lat  day  of  September,  1914,  26 
days  before  the  death  of  Justice  Stewart  No 
nominations  were  made  to  flU  the  vacancy 
thus  created,  and  no  names  of  candidates  to 
nil  this  vacancy  were  printed  upon  the  offi- 
cial ballots,  nor  was  there  any  apace  designat- 
ed or  left  upon  the  ballots  for  electors  to 
write  in  names  to  fill  said  vacancy,  and  the 
election  proceeded  upon  the  presumption,  so 
far  as  the  state  aad  election  officials  and  the 
general  public  were  concerned,  that  but  one 
Justice  of  the  Supreme  Court,  to  wit,  a  snc- 
ceasor  to  Justice  Truitt  holding  the  term  of 
Justice  Ailshie,  resigned,  which  expire^  on 
the  first  Monday  In  January,  191S,  was  to  be 
elected  at  said  election. 

Notwithstanding  these  facts.  In  fonr  coun- 
ties of  the  state  there  were  282  votes  cast  for 
W.  H.  Holden  to  flU  said  vacancy,  in  two 
counties  there  were  129  votes  cast  for  T.  H. 
Bartlett  to  fill  said  vacaa<7,  In  one  county  07 
votes  were  cast  for  0.  L.  McDonald  to  fill 
said  vacancy,  and  In  two  counties  tbere  were 
67  votee  cast  for  Oarl  Davis  to  flU  said  vacan- 
cy,  making  the  total  number  of  votes  cast  to 
fill  said  vacancy  626.  All  of  said  votes  were 
cast  in  fonr  counties,  thus  leaving  28  oounties 
In  which  no  votes  were  cast  to  fill  said  Tacan- 
cy.  The  total  nnmbw  of  votes  east  at  meh. 
election,  as  shown  by  the  votes  cast  for  Oor* 
emor,  was  107,913,  and  the  total  number  of 
votes  cast  for  the  two  candidates  for  jnstlee 
of  tlie  Supreme  Court  to  succeed  Judge  All- 
ahi«  was  47,162 ;  the  total  munbw  at  votea 
cast  for  all  of  said  candidates  to  fill  said  va- 
cancy occasioned  by  the  deatii  ct  Jostlee 
Stewart  was  BOS,  and  tba  iOgbtmt  number 
cast  for  any  one  of  them  was  282.  This  clear- 
ly Bhows  that  said  election,  so  far  aa  fllllng 
said  vacancy  was  conoemed,  was  not  a  foil 
and  free  exprestf on  of  fbe  pubUe  wHI  to  fill 
said  vacancy  at  said  Section. 

In  voting  for  soma  of  s^  candidates  the 
electors  used  stltikers  upon  which  mre  print- 
ed tlie  words,  "For  Justice  of  the  Supreme 
Court  to  flu  the  vacancy  of  former  Justice 
Oeorge  H.  Stewart,"  and  wrote  or  had  print- 
ed under  sudi  stiefcers  the  name  of  the  person 
for  whom  they  ^tesired  to  vote;  Other  elec- 
tors wrote  BidwtantlBlly  the  same  words  upon 
the  ballote  and  below  the  words  wrote  In  Qie 
name  of  the  person  for  whom  tb^  desired  to 
vote: 

[1]  Tbo  first  questlim  presented  Is  as  to 
whatlm  thwe  was  a  vacant  In  the  Supreme 
Court  at  the  time  the  Qovemor  made  the  ap- 
pointment above  rtferred  to,  or  was  such  va- 
cancy filled  by  the  votes  cast  as  above  in- 
dicated? 

It  is  nffldent  to  say  that  we  have  no  stat- 
ute for  filling  vacancies  as  was  attempted  to 
be  done  in  this  ease.  Under  the  providons  of 
section  853,  Rev.  Codes,  the  Governor  Is 
required  to  Issue  an  aleetlon  proclamatbm, 


which  proclamation,  must  contain  a  state- 
ment of  the  time  of  electtm  and  the  of- 
fices to  be  filled.  The  Governor  Issued  mch 
proclamaUon  and  mentioned  all  state  offices 
therein  to  be  filled,  but  did  not  notify  the 
electors  that  the  vacancy  occasioned  by  the 
death  of  Justice  Stewart  was  to  be  filled  at 
that  election,  and,  In  fact,  it  could  not  have 
been  done  had  the  proclamation  been  issued 
at  least  40  days  before  the  election,  as  requir- 
ed by  statute,  since  the  death  of  Justice 
Stewart  occurred  only  38  days  before  the 
election.  Therefore  the  Sectors  wer«  not 
notified  In  any  manner  that  said  vacancy  was 
to  be  filled  at  said  election ;  no  candidate  was 
nominated  In  any  way  at  said  election  to  fill 
said  vacancy;  and  no  person  publicly  an- 
nounced himself  or  advertised  himself  as  a 
candidate  to  be  voted  for  at  aald  election  to 
fill  said  vacancy,  through  the  press  of  the 
state  or  otherwise.  The  said  votea  procured 
to  be  cast  for  the  four  persons  above  stated 
ware  procured  quietly  by  said  candidates  or 
their  frienda  and  in  such  a  manner  aa  not  to 
give  notice  to  the  public  generally.  The  offi- 
cial ballot  used  at  aald  election  did  not  con- 
tain any  mention  of  said  office  and  contained 
no  apace  wherein  the  name  of  a  candidate  to 
fill  such  vacancy  might  l^lly  be  written.  It 
clearly  appeara  that  the  eleetora  of  the  state 
gmerally  had  no  notice  or  knowledge  that 
such  vacancy  was  to  be  filled,  since  only  tS^ 
votes  were  cast  out  of  107,918  cast  for  Gorer- 
nor  at  said  eleetUm. 

While  It  thus  appeara  that  the  notice  re- 
quired by  the  statutes  of  this  state,  as  a 
preliminary  requisite  to  the  holding  of  a 
valid  and  legal  election,  was  not  given,  and 
while  we  should  not  hesitate  to  iuM,  In  any 
case  In  wUch  the  question  might  be  squarely 
preraited,  that  no  special  election  to  fill  a 
vacancy  could  l^ally  be  bad  under  such  cir- 
cumstances as  ttiose  presented  tu  this  case 
where  a  few  scattered  voters  write  lymn 
their  ballote  hoOi  the  name  (tf  the  vacancy 
to  be  filled  and  the  person  to  be  voted  for, 
yet,  under  tiie  view  we  have  taken  of  the 
constitutional  power  of  the  Governor  to  flU 
vacancies  occurring  in  the  office  of  Justice 
of  the  Supreme  Court,  Oiat  particular  qnee- 
tion  does  not  arise  In  this  ease  and  need  not 
be  definitely  passed  upon  at  this  time.  Un- 
der onr  views  upon  the  appointive'  power  of 
the  Governor  In  cases  of  this  etaamcter,  no 
election  to  fill  this  particular  vacancy  could 
have  legally  been  held  In  any  event 

The  other  question  presented  Is:  Does  the 
appointment  of  Hon.  Alfred  Budge,  made  by 
the  Governor  <m  the  17th  of  November,  1914, 
run  or  oonttnue  for  the  balance  of  the  un- 
expired term  of  Justice  Stewart?  In  de- 
ciding this  question,  certain  provlalona  of 
onr  state  Oonstitutton  must  be  referred  to. 

Article  6  of  the  Constitution  treats  of  the 
Judicial  department  of  the  state.  Section  2 
of  that  article  la  afl  follows : 

**The  Judicial  power  of  the  state  shaD  be  vest- 
ed in  a  court  for  the  trials  of  impeachmenta,  a 
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Sopteme  Conrt,  dbtiiet  courts,  probate  eoarts, 
coarta  of  JiutiGeB  of  the  peace,  and  tach  other 
coottB  Inferior  to  the  Supreme  Court  u  may 
be  estabUahed  by  law  for  any  Incorporated  city 
or  town." 

Bectlan  6  itroTides  that  the  Supreme  C!oart 
aball  consist  of  three  Justices,  a  majority  of 
irtMKD  shall  be  necessary  to  make  a  qaonim 
or  pronounce  a  decision.  The  term  of  office 
of  sndi  Justices  Is  fixed  at  six  years,  ex* 
cept  the  first  three  elected,  who  were  to  draw 
for  terms.  Section  11  provides  for  the  crea- 
tion of  the  office  of  district  Judge.  Section 
14  provides  for  the  establishment  of  munic- 
ipal courts.  Section  21  relates  to  the  Juris- 
diction of  probate  courts.  Section  22  pro- 
vides for  the  election  of  Justices  of  the  peace. 
Said  article,  then,  may  be  aald  to  provide 
for  the  followlns  courts  and  Judges:  State 
senates  as  a  court  of  Impeachment ;  Justices 
of  the  Siqneme  Gonrt;  district  Jndjgies ;  pro- 
bate Judyea;  Justices  of  peace  and  municipal 
Judges. 

[I]  Under  the  provisions  of  section  19  of 
said  article  6,  It  is  provided  that  vacancies  in 
any  of  said  offices  must  be  filled  as  provided 
by  law,  and,  if  that  were  the  only  provision 
of  the  Constitution  with  reference  to  vacan- 
cies, the  contention  of  the  defendant  as  to  the 
plenary  power  of  the  Legislature  in  filling 
GQCh  vacancies  would  be  correct  But  in  de- 
termining this  question  we  must  take  into 
consideration  a  part  of  section  0  of  artlde  4 
of  the  Constitution  which  relates  to  the  fill- 
ing of  vacancies,  and  is  as  follows: 

"If  the  office  of  a  justice  of  the  Supreme  or 
district  court.  Secretary  of  State,  State  Audi- 
tor, State  Treasurer,  Attorney  General,  or  ra- 
perintendent  of  public  instruction  shall  be  va- 
cated by  death,  teslgnation  or  otherwise,  it 
shall  be  the  duty  of  the  governor  to  fill  the  same 
b;  aDpolntmeot,  and  the  appointee  shall  hold 
his  office  until  Us  successor  snail  be  dected  and 
qualified  In  such  manner  as  may  be  orovided 
hy  law." 

Under  that  prorlslon  of  the  ConstltuticHi, 
nHeaent  a  vacancy  occurs  In  the  office  of 
the  Justice  ct  the  Supreme  Court,  it  be- 
cunes  the  duty  of  the  Governor  to  flU  the 
same  by  appointment  mila  is  an  absolute 
grant  of  appointive  power  to  tiw  Governor, 
by  the  Constttutlon  itself  and  does  not  de- 
pend upon  legislative  actloo  or  legislative 
sanction.  That  power  given  the  Governor, 
la  not  limited  or  controlled  in  any  manner 
1^  the  provisions  of  said  section  18  ot  article 
6.  If  Out  wese  so,  tba  Leglslatore  might 
profvlde  that  whan  a  vacancy  occurs  In  the 
office  of  a  jQstloe  of  the  Supreme  Court,  or 
any  oUier  office  named  in  said  sectUm  6, 
soeh  TacancT  should  be  filled  by  special  eleo* 
tton  or  by  the  Legislature,  or  In  any  other 
manner  than  by  appointment  by  the  Govot- 
oor»  and  ttraa  deprive  him  vf  that  power, 
excBTdae  of  whleh  la  not  merely  permit- 
ted  but  is  made  mandatory  by  the  provisions 
9t  said  section.  The  language  there  used  with 
reference  to  the  vacancy  la  that  the  Oover* 
nor  aball  **JU1  ttie  same  by  appointment," 


and,  with  reference  to  the  app<ADtee,  Out 
he  "shall  hold  his  office  until  hla  aocceasw 
shall  be  elected  and  qualified  In  audi  man- 
ner aa  may  be  i^wvided  by  law." 

After  Uie  vacancy  has  been  once 
flIlBd.  there  la  no  .vacancy  to  be  ffiled.  -  The 
vacancy  caused  by  the  death  of  Jnattce 
Stevnirt  extended  from  Septonba  2B,  lftl4, 
IhB  date  of  bis  death,  until  the  first  Uonday 
in  January,  1919,  or  until  a  succeasor  diodld 
be  duly  ele^ad  and  quallfled,  a  llttie  over 
four  years,  and  Itie  Govwnor,  la  authorised 
to  fill  that  vacancy,  and  at  the  end  of  the 
term  to  wbldi  tlw  deceased  Incomhent  was 
elected  the  successor  of  sndi  appointee  shall 
be  elected  and  quallfled  In  such  manner  aa 
may  be  imvlded  tg^  law.  Since  the  Govemcw 
Is  empowered  to  fill  such  vacancy — not  a 
part  of  It— the  appointee  hoUa  the  <^ee  un- 
til the  team  of  vacancy  eoE^ree,  or  until  Ua 
successor  is  elected  and  qualified  as  provided 
by  law.  The  words  "hla  i^ce"  and  "hla  goe- 
ceesor"  clearly  indicate  that  the  appointee 
succeeds  to  all  the  rights  in  the  office  ttM 
by  the  original  Incumbent  and  that  he  ahall 
continue  to  hold  and  exercise  them  until  the 
ttme  arrives  for  the  election  of  bis  sncoessor 
in  the  manner  provided  by  law,  for  tbe  next 
sncceediog  term  of  the  office  in  question. 

In  view  of  these  considerations,  it  must 
be  held  that  said  section  19  has  no  applica- 
tion whatever  to  a  vacancy  In  the  <^oe  of 
the  Suprone  or  district  courts,  but  that  it 
relates  wholly  to  vacancies  In  other  offices 
provided  for  by  article  fi,  the  filling  of  which 
Is  not  otherwise  provided  for  by  the  Con- 
stitution. 

[4]  It  is  a  weU-recognlzed  rule  of  con- 
struction that  all  provisions  of  a  statute  or 
Constitution  relating  to  a  given  subject  must 
be  construed  together.  It  is  also  a  well- 
recognized  rule  of  construction  that  ex- 
pressions which  are  perfectly  definite  and  ex- 
plicit In  their  character  must  be  given  pre- 
cedence In  eny  case  over  those  expressions 
which  are  of  a  general  character  only ;  and, 
construing  said  section  19  with  said  section 
6  of  article  4,  the  indefinite  provisions  of 
the  former  must  be  governed  and  controlled 
by  the  specific  and  definite  provisions  of  the 
latter.  In  the  light  of  these  well-recognized 
rules  of  constmction,  said  section  19  must 
be  understood  and  Interpreted  as  though  it 
read  as  follows :  All  vacancies  occurring  In 
the  offices  provided  for  in  this  artlde  of  the 
Constitution  shall  be  filled  as  provided  by 
law  '*unless  otherwise  provided  for  In  this 
Constitution."  'Hie  appointment  to  fill  a 
vacancy  In  the  office  of  snprone  Justice  be- 
ing otherwise  provided  for  In  the  Constitu- 
tion, and  such  appointment  being  vested 
solely  In  the  Governor,  it  must  be  held  that 
section  19  has  no  application  whatever  to 
such  vacancy,  and  that  the  Legislature  Is 
given  no  power  whatever  by  the  Constitution 
to  deprive  the  Governor  of  the  right  of  snch 
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appointment  The  absolute  grant  of  that 
right  to  the  Governor  is  prohibitive  on  the 
Legislature  to  attempt  to  limit  or  restrict  the 
full  exercise  thereof. 

Having  reached  that  codcIusIoq,  It  follows 
that  the  provisions  of  sectiona  320  and  329 
of  the  Revised  Codes,  In  so  far  as  those  sec- 
tions attempt  to  provide  a  manner  of  fllling 
a  vacancy  in  the  office  of  the  Justice  of  the 
Supreme  Court  to  hold  only  until  the  next 
general  election,  are  necessarily  repugnant 
to  the  Constitution  and  in  derogation  of  the 
specific  power  of  appointment  to  fill  vacan- 
cies in  that  office  granted  by  the  Constitu- 
tion to  the  Oovemor,  unless  the  term  "next 
general  election"  be  construed  to  mean  until 
the  next  general  election  to  fill  the  partic- 
ular office  In  question. 

[I]  Many  authorities  have  been  dted 
where  It  has  been  held  that  the  terms  "gen- 
eral election"  and  "regular  election"  mean 
the  next  general  or  regular  election  for  the 
flUli^  of  the  office  referred  to,  and  the  pro- 
vlslonB  of  section  Rev.  Codes,  vrlth  ref- 
eroooe  to  the  filling  of  racandes  occnrring 
30  days  prior  to  ttie  general  election,  In  so 
tar  at  least  as  the  Issnes  of  this  particular 
caae  ate  concerned,  may  be  held  to  apply 
only  to  elections  at  the  end  of  the  term  when 
the  particolar  oflloe  would  ordinarily  be 
filled.  However,  under  our  view  of  the  con- 
stitutional xtroTl^don8  dted,  and  having  held 
that  the  Governor  la  authorized  thereby  to 
fill  such  vacandes  for  the  entire  unexpired 
term  of  the  office  vacated,  it  is  not  necessary 
to  further  pass  upon  or  construe  the  sec- 
tions of  the  statute  above  referred  to. 

The  peremptory  writ  must  therefore  issue 
requiring  the  Secretary  of  State  to  Issue  a 
commission  to  the  Hon.  Alfred  Budge,  as 
prayed  for  in  Us  i>etltion,  for  the  full  term 
of  the  vacancy  occasioned  by  tihe  death  of 
Justice  Stewart 

TBUIl^,  concurs. 


KENNEDY  v.  TUTTLB  et  aL 
(Supreme  Court  of  Idaho.   Nov.  7,  1914.) 
QunniNO  TnxB  (|  44*)— Bvxdbnob— Som- 

CIENCT. 

The  evidence  ketd  auffldent  to  sustain  the 
fiudiDgB  of  the  court. 

[Ed.  Note^For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  |i  89-92;  Dee.  Dig.  1  44.*] 

Appeal  from  District  Court  ^da  County; 
Carl  A.  Davis,  Judge. 

Action  by  John  R.  Kennedy  against  Jesse 
B.  Tuttie  and  others.  From  a  Judgment  quiet- 
ing title  to  part  of  the  land  In  plaintiff  and 
a  part  In  some  of  the  defendants,  certain 
defendants  appeal.  Affirmed. 


B.  s.  Grow,  O.  S.  Hunter,  Richards  &  Ha- 
ga,  and  Hawley,  Puckett  A  Hawley,  all  of 
Boise,  for  appellants.  Milton  O.  Gage  and 
Ftawley  ft  Blade,  all  of  Bolae^  for  respondents. 

SULLIVAN,  0.  J.  This  action  was  com- 
menced by  the  plalnttfE  to  quiet  title  to  a 
tract  of  land  situated  In  sections  4  and  S  of 
township  2  north,  range  2  east  aud  section 
32  of  township  4  north,  range  2  east,  said 
tract  consisting  of  Islands  in  Boise  rlrer  and 
embracing  a  portion  of  what  was  offldally 
surveyed  by  the  government  on  October  31, 
1868,  and  thereafter  ofQdally  platted  as  lot 
17.  Said  lot  17,  as  officially  surveyed  and  plat- 
ted, was  Bltoated  in  sectioa  6  of  said  town- 
ship 3. 

The  appellants  were  made  defendants  by 
reason  of  their  dalmlng  some  right  or  inter- 
est in  and  to  said  land.  Th^  answered,  set- 
ting up  their  Interest,  and  It  appears  there- 
from that  the  Home  Land  Company  claims 
some  rights  under  contract  with  the  appellant 
Davis,  and  that  appellant  Tattle  claims  under 
a  squatter's  homestead  right  alleging  that 
said  land  Is  unsnrveyed,  a  part  of  the  public 
domain,  and  subject  to  aettiement  by  a  home- 
steader. TTiere  were  other  defendants  who 
disclaimed  any  Interest  In  said  land. 

The  court  by  Its  Judgment  quieted  titte  to 
a  portion  of  said  land  In  the  respondent  Ken* 
nedy  and  to  a  part  In  Hester  A.  Davis  and 
the  Home  Land  Company,  and  decreed  that 
appellant  Tuttie  had  no  right  or  Interest  in 
and  to  any  portion  of  said  land.  The  ap- 
peal Is  from  the  Judgment 

Several  errors  were  assigned  which  are 
to  the  effect  that  the  court  erred  in  finding 
that  appellant  Davis  was  not  entitled  to  all 
of  the  land  described  in  her  cross-complaint 
and  in  finding  that  any  portion  of  the  land 
daimed  had  accreted  to  lot  17  in  section  6, 
and  in  finding  that  the  boundary  of  lots  4 
and  S  of  section  4  and  lot  17  of  section  5 
was  not  the  section  line,  and  in  not  finding 
that  the  middle  of  the  stream  was  the  bound- 
ary line  between  said  lota.  The  evidmce 
consists  of  about  400  typewritten  pages, 
sides  nnmerons  exhibits. 

It  appears  that  the  Islands  involved  have 
been  greatly  changed  Mnce  the  survey  of 
1808,  and  the  main  channel  of  the  river  has 
also  changed,  and  the  questions  of  aca%tion 
and  reliction  are  presented  by  counsel  in 
their  briefs  as  bearing  upon  the  dedslon  In 
this  case  under  the  evidence.  After  an  ex- 
amination of  the  evidence  and  the  flndinga 
of  the  court  we  are  satisfied  that  the  evi- 
dence sustains  the  findings  of  the  court  and 
that  the  court  did  not  err  in  Its  pndings  of 
fact  condnslons  of  law,  'and  judgment 

Finding  no  reversible  oror  in  the  record, 
the  judgment  must  be  affirmed,  and  It  is  ■» 
ordered,  with  Gosta  In  favor  of  the  re- 
spondent 

TRUITT,  J.,  concurs. 
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BOISB  BUTOBER  00^  Limited,  T.  ANiX- 
.  DALB. 

(Saprmie  Court  of  Idaho.   Nor.  0,  U)14.) 

L  Cbsditorb'  Srar  (|  88*)— Oompuoiit— Boi"- 
ncisncT. 

held,  that  a  complaint  on  a  judgment 
brought  against  a  ijerson  alleged  to  have  money 
of  the  judgment  debtor  In  her  posBession,  under 
the  authority  of  the  order  provided  for  in  sec- 
tion 4510,  Idaho  Bev.  Codes,  which  subBtan- 
tlally  shows  that  the  judgment  was  rendered 
by  a  court  of  competent  jurisdiction,  its  date, 
amount,  and  the  parties  thereto,  and  then  al- 
leges furta  showing  that  proper  proceedings  un- 
der the  proTisiouB  of  diapter  2  of  title  9,  pro- 
riding  for  proceedings  supplementary  to  execu- 
tion, had  l>een  tahen,  that  the  order  provided 
for  in  said  section  4510  had  been  duly  obtained, 
and  further  alleges  that  the  defendant  has  mon- 
ey belonging  to  the  judgment  creditor  subject 
to  execation  in  her  possession,  is  sufficient  when 
tested  by  a  general  demurrer. 

lEd.  Note.— For  other  cases,  see  Creditors* 
Suit,  Cent.  Dig.  SS  154-164 ;  Dec.  Dig.  3y.»J 

2.  Estoppel  (|  70*)— Husband  and  Wrra— 

LlABILFTT  rOB  UUBBAKD'B  DeBTS. 

A  married  woman  bought  a  meat  market 
which  waa  personal  property,  placed  her  hus- 
band in  i>oasession  of  the  shop,  authoriaed  him 
to  manage  and  control  the  business,  buy  and 
mS  meat,  receive  the  money  from  sales,  and 
pay  the  bills  incurred  in  the  business,  and 
thereafter  her  husband  as  manager  of  the  busi- 
ness went  to  a  wholesale  butcher  company,  rei»- 
resented  himself  as  the  proprietor  of  said  meat 
market,  bought  meat  there,  and  obtained  credit 
from  said  company  which  was  given  under  the 
belief  that  he  owned  the  shop  and  the  business, 
and  bis  wife  never  notified  said  company  of  her 
ownership  of  the  property,  and  the  company 
had  nO  knowledge  of  it.  Seld,  that  under  these 
rircumstances  she  Is  estopped  from  asserting 
ownership  to  the  property  when  it  would  re- 
mit in  the  loss  of  a  debt  contracted  by  her  hus- 
bsnd. 

[Ed.  Note.^For  other  cases,  see  Estoppel, 
Cent  Die.  H  183-187;  Dec.  Dig.  f  70.*J 

Appeal  from  District  Ooart,  Ada  Gonntjr; 
Carl  A.  Davis,  Judge. 

Action  in  the  nature  of  a  creditor's  bill 
the  Boise  Butcher  Company,  Limited,  a  cor- 
poration, against  Anna  V.  Anixdale.  From 
Judgment  for  plaintiff,   defendant  api)ealB. 
Affirmed. 

J.  G-  Johnston  and  J.  J.  McCue,  both  of 
Boise,  for  appellant  Harry  S.  Kessler  and 
Bawl^,  Pnckett  &  Hawley,  all  of  Boise,  for 
tespondent 

TEUITT,  J.  This  action  la  In  the  nature 
of  a  creditor's  bill  and  was  brought  by  the 
Boise  Butcher  Company,  a  corporation  en- 
gaged In  business  In  the  dty  of  Boise,  Idaho, 
to  subject  certain  money  alleged  to  be  in  the 
hands  of  the  appellant,  Anna  T.  Anlxdale,  to 
the  payment  of  a  Judgment  for  ^05.90,  ob- 
'  tahied  against  Alfred  Anlxdale,  the  hosband 
of  said  Anna  V.  Anlxdale,  in  the  Justice's 
court  tor  Boise  precinct,  Ada  county,  Idaho, 
OD  the  18th  day  of  April,  1913.  The  cause  of 
action  a^lnst  said  Alfred  Anlxdale  in  the 
said  Justice's  court,  as  alleged  In  the  com- 
plaint therein,  was  for  meat  and  goods  in 


that  line  of  trade  sold  and  delivered  to  Um 
b7  the  respondent  company  in  Fd)ruary,  1913, 
while  he  waa  conducting  the  O.  K.  Heat  Uar- 
ket  in  Boise,  Idaha  Shcecution  on  said  Judg- 
ment was  thereafter  issued,  plaoed  In  the 
liands  of  the  constable  of  sold  Boise  precinct, 
and  by  him  retomed  nulla  bona.  Thereafter 
proceedings  supplementaiy  to  the  execution 
were  had  under  chapter  2  of  title  0  of  Idaho 
Revised  Codes  in  said  Justice's  court  Aa  pro* 
vided  for  under  the  provisions  of  said  cdiapter 
2,  the  said  Anna  V.  Anlxdale  and  her  said 
husband  appeared  in  said  (»urt  and  were  ex- 
amined under  oath  regarding  the  property  of 
said  AUreA  Anlxdale.  After  this  examina- 
tion on  or  abotft  April  29,  1913,  conoilaint 
was  filed  in  said  Justice's  court  against  said 
Anna  V.  Anixdal^  and  the  reanlt  of  said  ex.- 
amlnation  la  stated  therein  In  connection 
with  other  material  allegations  as  follows: 

"That  an  order  was  duly  made  and  entered 
by  G.  G,  Adams,  Justice  of  the  peace  of  said 
precinct,  that  an  action  be  instituted  against 
said  Anna  T.  Anixdnle  for  the  recovery  of  such 
money,  and  forbidding  the  transfer  of  the  same 
until  an  action  be  commenced  and  prosecuted 
to  judgment.  That  plaintiff  la  informed  and  be- 
lieves from  the  evidence  produced  at  the  exami- 
nation aforesaid  that  this  defendant  has  in 
her  possession  oertidn  money  in  the  sum  of 
about  $900  which  is  the  commonly  property 
of  this  defendant  and  the  said  Alfred  Anlxdale, 
and  that  this  defendant  wrongfully  and  fraudu- 
lently elaima  aaid  money  as  nw  sole  and  aep- 
arate  estate." 

Hiough,  as  above  stated,  the  complaint  in 
this  action  was  filed  in  the  said  Justice's 
court,  It  was  for  some  reason  transferred 
from  there  to  the  probate  court  of  said  Ada 
county,  and  the  subseguent  proceedings  in  the 
case  were  In  that  court  The  appellant  ap- 
peared therein  and  Sled  a  demurrer  to  the 
complaint  This  was  overruled,  and  then  she 
hied  her  answer.  In  which  the  allegations  of 
the  complaint  were  denied,  and  she  alleged 
that  the  said  money  in  her  hands  was  her 
s^arate  property.  The  case  was  tried  in  the 
probate  court  wlffl  a  Jury,  a  verdict  waa  ren- 
dered by  said  Jury  in  favor  of  said  company 
for  the  amount  claimed  In  the  complaint,  and 
upon  this  verdict  the  court  entered  Judgment 
in  favor  of  said  company  for  said  amount 
and  for  costs  of  the  action.  The  said  Anna 
V.  Anlxdale,  appellant  herein,  appealed  from 
said  Judgment  to  the  district  court  of  the 
Third  Judicial  district  of  mis  state  for  Ada 
county,  case  was  tried  de  novo  before 
the  court  with  a  Jury.  Tbla  Jury  returned 
the  following  verdict,  to  wit: 

"We,  the  jury  in  the  above  entitled  cause, 
find  for  the  plaintiff  and  against  the  defendant 
and  assess  plaintiETs  damages  at  VSNKk90,  and 
interest  amounting  to  $4.1jO,  making  a  total  of 
$210.76  and  costs  of  suit." 

The  court  entered  judgment  against  the 
said  Anna  Y.  Anlxdale,  and  in  favor  of  said 
Boise  Butcher  Company  in  accordance  with 
said  verdict,  and  also  ordered  her  to  pay 
from  said  money  In  her  possession  the  amount 
of  said  Judgment  so  entered  against  her. 
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From  tbls  order  and  Judgment  tMa  appeal  Is 
taken  aald  Anna  V.  Anlxdale  as  appellant 
Then  are  seren  errozs  specified  by  appel- 
lant on  the  motion  for  a  new  trial  and  nrged 
upon  the  trial  court  as  grounds  for  setting 
aside  the  Judgment,  and  these  errors  are 
set  out  at  great  length  in  appellant's  brief 
herein.  The  first  error  presented  by  the 
brief  of  appellant  Is  that  the  domplalnt  does 
not  state  facts  sufficient  to  c(mstltate  a  cause 
of  action,  tliat  It  la  amtdgnons  and  nncerteln, 
and,  farther,  ttiat  there  la  anoQier  action 
pending. 

[1]  The  complaint  Is  brongjit  under  the  pro- 
TteUms  ct  sectlop  4510,  Revised  Codes,  and 
we  think  It  states  a  cause  of  action  as  spe- 
cially provided  for  by  that  section.  In  sab- 
stance,  It  alleges  that  tbe  plalntur  obtained  a 
Judgment,  to  aecnre  the  paymoit  of  whldi  the 
action  was  brought,  states  the  court  where- 
'In  it  was  obtained,  the  date,  and  the  amount 
of  tlie  Judgment  It  also  alleges  that  execu- 
tion was  Issued  on  said  Jndgmwt  and  plaoea 
In  the  bands  of  the  oDoer  for  servloe,  and 
that  he  returned  It  nulla  bona;  tliat  there- 
after the  defendant  and  her  husband,  Alfred 
Anlxdale,  appeared  la  conrt  on  proceedings 
supplementary  to  execatian.  and  were  exam* 
Ined  under  oath  regarding  the  property  of  the 
said  husband.  It  farther  alleges  Qiat  an  ox^ 
der  was  then  duly  made  dlreotlwg  that  an 
actlfm  be  instltnted  against  said  defendant, 
jUma  T.  Anlxdale,  for  the  rocoveiar  of  0ie 
amount  of  money  necessary  to  satisfy  said 
Judgment  It  thai  allies  that  from  the  evi- 
dence produced  at  said  examination  plain- 
tiff is  informed  and  believes  that  said  defend- 
ant has  In  her  possession  f900  which  Is  com- 
munlty  property  of  tbe  defendant  and  said 
Alfred  Anlxdale;  that  die  wrongfully  and 
fraudulently  claims  the  same  as  bet  separate 
property.  It  states  Uie  amount  of  the  Judg- 
ment sued  <Hi.  and  demands  a  Judgmeit  such 
as  Is  provided  for  by  said  statute.  We  ttilnk 
the  ccnnplalnt  anfflcteat  wtan  tested  by  a 
general  donnrrer.  Bi^  v.  Bank  of  Com- 
merce, 95  Cal.  386,  80  Fac.  656,  20  Am.  St 
121;  Spanldlng  v.  Coeur  d'Alen^  eta. 
By.  Go,  6  Idaho,  688^  SO  Paa  42& 

The  complaint  does  not  seem  to  be  am- 
biguous, and  the  objection  that  another  ac- 
tion was  pending  was  set  up  in  the  answor 
and  diq^osed  of  at  the  triaL 

[2]'The  second  and  third  enors  assigned 
are  as  to  the  soffldency  of  the  evm&ico  to 
sostatn  tlie  verdict  of  the  Jury.  This  calls 
for  an  examination  ot  the  evidence  In  the 
case  OS  brought  up  by  the  transcript  The 
principal  witness  at  the  trial  In  the  court  be- 
low was  appellant,  Anna  T.  Anlxdale.  Her 
testimony  details  the  lives  and  business 
transactions  of  herself  and  husband,  Alfred 
Anlxdale,  from  about  the  time  of  their  mar- 
riage at  BelUngham,  Wash..  In  1907,  to  the 
time  that  they  arrived  in  Boise.  Idaho,  which 
was  some  time  in  May,  1912.  Bat  we  do  not 
think,  for  the  purpose  of  reaching  a  conclu- 
sion in  this  case,  that  it  Is  necessary  to  z»- 


vlew  or  consider  that  part  of  her  testimony 
in  this  opinion.  When  she  and  her  husband 
arrived  In  Boise,  she  had  about  $1,800  which 
she  deposited  in  her  own  name  in  the  Boise 
City  National  Bank.  She  testifies  that  this 
was  her  sole  and  separate  property,  and  we 
think  the  weight  of  the  tesUmony  fally 
proves  fliat  it  was  her  own  strata  proper- 
ty. She  and  her  husband  had  for  a  good 
part  of  the  time  during  their  married  Ufe 
been  engaged  in  the  retail  butcher  business 
at  places  vfben  they  had  resided,  and  she 
seems  to  have  been  Indined  to  engage  In  that 
business  again.  However  that  may  be*  die 
did  soon  after  arriving  in  BcHw  purdiaae  in 
her  own  name  and  take  diarge  of  the  fix- 
tures of  the  O.  K.  Bleat  Blaritet  In  fills  city. 
She  also  bought  a  re^dence,  also  situated  in 
Boise,  In  the  same  bnde  by  whldi  she  se- 
cured the  meat  market  She  at  once  opened 
up  the  market  and  engaged  in  the  retail 
butcher  business  and  contlnned  it  until  some 
time  in  April,  1913,  when  the  shop  In  which 
she  did  business  vitb  all  Its  flxtnres  and 
stock  in  trade  was  destroyed  by  fire.  The 
Anlxdales  seem  to  have  made  a  kind  of 
family  arrangement  at  the  time  the  meat 
market  was  opened  for  bnsiness,  whereby  she 
pnt  her  haBband  In  full  charge  and  manage- 
ment of  the  marbet  and  she  kept  the  home 
and  did  the  ordinary  housework.  Concern- 
ing the  business  of  the  market  or  shop,  Mrs. 
Anlxdale  testified  as  follows: 

"Q.  Now  who  took  diatge  of  the  shop^  A. 
I  bad  by  husband  run  it  for  me.  Q.  Who  did 
all  the  buying?  A.  He  did.  Q.  Who  paid  tbe 
bills?  A.  He  did.  Q.  Who  was  in  charge  of 
the  buBlneis?  A.  He  waa  runnlDg  it  for  me. 
Q.  Did  you  pay  any  bills  by  check?  A.  Yes, 
sir.  Q.  Who  signed  the  checks?  A.  He  signed 
the  checks  for  me.  Q.  How  did  he  sign  them? 
A.  A.  V.  Anlxdale.  Q.  Didn't  put  it  by  him? 
A.  I  don't  understand.  Q.  He  didn't  ugn  his 
name  after  yours?  A.  No,  sir.  Q.  He  Just 
signed  tbe  checks  A.  V.  Anlxdale?  A.  Xes,  sir. 
And  did  you  ever  go  to  the  Boise  Butcher 
mpauy  to  biff  any  meat?  A.  No,  I  have 
never  been  Inside  It  Q.  Did  yon  ever  notify 
the  B<^  Butcher  Company  that  yon  were  the 
owner  of  the  business?  A.  I  had  no  oocasim 
to." 

It  further  appears  from  tbe  testimony  that 
Alfred  Anlxdale,  immediately  after  taking 
charge  of  the  O.  K.  Meat  Market  went  to  tbe 
appellant  omnpany's  office  for  the  imrpose  of 
making  arrangements  to  secure  meats  and 
other  goods  which  be  might  need  In  the  re- 
tail butcher  business  of  them.  And  in  con- 
nection with  this  point  in  the  case  William 
Lomax,  who  was  the  secretary  and  treasurer 
of  tbe  Boise  Butcher  Company,  testified  as 
follows : 

"Q.  Are  you  acquainted  with  Mr.  Alfred 
Anixdftle?  A.  Yes,  sir.  Q.  When  did  yon  lirst 
become  acquainted  with  Mr.  Anlxdale?  A. 
First  got  acquainted  with  Mr.  Anlxdale  in  May, 
1912,  the  first  time  I  ever  saw  him  to  Itnow 
him.  He  was  in  the  market  speaking  with  Mr. 
Sweitzer,  and  I  came  to  the  wholesue  counter 
where  they  were  talking,  and  Mr.  Sweitxer  in- 
troduced Mr.  Anlxdale  to  me  as  being  the  pro- 
prietor—the new  proprietor  of  the  U.  K.  liar- 
kst   That  is  the  first  time  I  evw  rememba 


8i 


Digitized  by  Google 


Idaho) 


B0I8S  BUTOHBR 


00.  T.  ANIZDALE 


889 


meeting  Hr.  Anizdale  to  know  htm.  Q.  Toa 
•ty  that  was  in  May,  19127  A.  That  was  in 
Uay.  1912.  Q.  What  was  his  bnsisess?  A. 
He  was  nmniav  the  O.  E.  Meat  Market  at  that 
time,  that  fal  h«  had  iust  bonght  it  from  Mr. 
Beemer.  Q.  What  was  his  partlealar  baainesa 
in  yonr  shop  at  that  time?  A.  He  waa  making 
amngeinenta  with  Mr.  Sweitzer  atMat  bnring 
meats  and  wanting  to  commence  to  trade  utere 
with  US.  Q.  XMd  yonr  company  aell  him  meat 
after  that?  A.  Tea,  we  did  business  with  Mr. 
Anixdale  from  that  time  on  ap  to  the  time  be 
bamed  ont,  which  was  in  Febmary ;  well,  we 
did  bnaitieaB  with  Um  np  to  Febrauy  22a;  1 
aink  fliat  waa  onr  last  statement.  He  bnined 
ont  on  the  23d.  We  were  doing  bnslneas  with 
fahn  at  that  time.  Q.  What  year?  A.  lUi;i. 
•  •  •  Q.  Who  was  in  charge  of  the  market? 
A  Hr.  Anizdale.  Q.  Who  paid  the  bills?  A. 
Mr.  Anizdale.  Q.  How  did  he  pay  them?  A. 
Why,  usually  he  would  come  in  and  pay  with 
cash  or  an  accmnnlation  of  checks  which  he 
might  have  taken  in;  he  generally  paid  cash 
that  way.  Sometimes  there  would  be  some 
money  and  some  checks.  Those  he  happened 
to  have  taken  In  daring  Satntday,  perhaps,  or 
doping  the  week." 

It  most  be  bonu  In  mind  tbat  Hum  were 
the  only  witnesses  that  testlfled  conoeming 
this  part  of  this  btialiieas  matter,  that  there 
is  no  conflict  In  their  teetlmaiqri  and  ttuit  It 
stands  absolutely  nnlmpeadted. 

From  this  testimony  and  all  the  droom* 
stances  of  the  case.  It  does  not  appear  that 
the  respondent  company  had  any  knowledge 
or  Infonnation,  or  that  there  was  anything 
Dnnaoal  in  connection  with  this  whole  trans- 
actltm  tbat  would  pot  a  carefol,  pmdent  man 
on  Inqniiy  as  to  tba  ownerahlp  of  the  tmsA- 
nees  of  the  O.  K.  Meat  Market.  The  oonqpany 
knew  the  property  had  been  aold  by  its  for- 
mer owner  Beemer :  Alfred  Anixdale  came  to 
the  company's  place  of  boslnesa  to  arrange 
for  baying  stodc  for  ttie  trade  of  hia  meat 
market  He  was  Introdnoed  to  Mr.  Lomax* 
an  officer  of  the  company,  as  "the  new  propri- 
etor" of  the  O.  K.  Meat  Market:  he  then  and 
there  arranged  to  buy  meats  oC  Oa  C(nnpan7* 
and  oontlnned  to  order  such  stock  of  ft  from 
time  to  time  as  he  needed  the  same  for  the 
boslnesa.  He  waa  managing  Ihe  boainess,  he 
boaght  and  aold,  he  c<dlected  tat  goods  sold, 
and  paid  the  company  each  week  tor  goods 
parebased  of  It  In  abort  he  had  all  the 
iBdlcla  of  ownership,  and  there  was  absolnt*' 
ly  nothing  to  aronse  sospicion  or  put  the  com- 
pany on  inqnlry.  It  probably  bad  nomerona 
cnstomera,  and  it  Is  not  Uk^  that  any  oilier 
we  of  them  conducted  a  buslnesa  fbr  his 
wife;  Sw^  a  thing  Is  unusual.  But  tlu 
aaid  company  acted  on  the  presumption  that 
Alfred  Anixdale  was  In  fact  the  owner  of  the 
0.  K.  Meat  Market  and  all  bis  aotkns  were 
cmslBtent  with  that  preanmptlon.  His  man- 
ner <tf  transacting  the  business  was  In  no  way 
nnnsnal.  It  was  shnllar  to  that  of  other  ca»- 
tnoeis  of  the  company.  If  the  appellant 
wanted  the  company  to  know  the  real  facts 
regarding  the  ownership  of  the  property.  It 
«ai  her  duty  to  Inform  It  The  officers  of  the 
company  never  thought  of  going  to  her 
to  Inquire  If  she  owned  the  property.  There 
was  nothlzig   whatever  to  sanceat  such 


an  Inanlry.  Moreover,  this  meat  markrt 
was  only  personal  property,  and  tbere 
was  no  record,  as  in  case  of  reel  property 
to  give  notice  of  her  ownersbUk  Bat 
it  la  submitted  by  ^tpellant  tbat  as  the 
teetlmony  shows  Out  Alfred  Anizdale  some- 
times  turned  in  checks  sljived.  "A.  T.  Anix- 
dale," that  should  have  caused  the  ofBeers  eC 
the  company  to  make  some  Inquiry  conoem- 
lug  tbem.  But  we  see  nothing  In  thla  fact 
to  arouse  saspidon  or  cause  inquiry.  These 
checks  were  made  in  his  own  handwriting 
and  signed  by  Alfred  Anixdale  with  his 
wife's  inltUls.  If  the  officers  of  the  company 
gave  the  matter  any  thought  at  all,  they  must 
have  thought  that  Alfred  Anixdale  signed 
them  with  bis  own  Initials,  and  tbat  they 
were  bis  own  checks  on  his  own  bank  ac- 
count 

The  Jury  in  the  court  below  must  have 
found  their  verdict  in  thlscaae  on  the  theory 
that  tltbet  thla  money  In  controversy  was 
comm unity  property,  or  that  If  it  waa  not 
community  pr(^>erty,  then  the  appellant  by 
her  actions  and  silence  while  her  husband 
waa  managing  and  conducting  the  O.  K. 
Meat  Biarket  as  the  proprietor  and  owner 
thereof  iuducM  the  respondent  to  believe 
blm  to  be  such,  and  for  tbat  reason  to  give 
blm  credit  for  the  ^oods  sold  to  blm,  and  tbat 
therefore  she  Is  now  estopped  from  denying 
tbat  It  Is  community  property  to  the  Injury 
and  loss  of  the  respondent  We  think  the  evi- 
dence la  sufficient  to  sustain  the  verdict  on 
that  theory,  and  that  this  was  a  proper  ques* 
Uon  for  the  Jury: 

"What  Is  said  in  the  hearing  of  a  party  i« 
evidence ;  bat  it  Is  the  province  of  the  jury  to 
draw  the  proper  Inference  from  his  conduct  or 
sllenesi"   Monffl  v.  Bicbey,  18  N.  H.  2Ufi. 

It  la  perfectly  evident  from  the  teatUnony 
that  by  her  neCtoctlnnotnotlfrlngthe  Boise 
Butcher  Gonqnny  that  she  owned  the  O.  K. 
Meat  MaiAet,  and  that  by  allowing  her  hus- 
band to  manage  and  rejireeent  himself  to  said 
company  as  the  proprietor  thereof,  she  caus- 
ed it  to  make  the  ndatake  ot  (durglng  this 
bill  to  him,  and  to  its  loss  of  the  amount  of 
the  bill  if  she  is  now  pennltted  to  take  ad- 
vantage of  this  mistake.  Conceding,  then, 
that  this  was  only  her  neglect  and  that  she 
did  not  wttlfully  Inteoid  to  clieat  or  defraud 
the  company,  still,  as  was  said  In  Hill  t. 
Lowe,  6  Mackey      D.  a)  428, 

"l^is  woald  therefore  seem  to  be  a  plain 
case  for  the  application  of  the  well-known  role 
that  if  a  loss  is  to  fall  on  one  of  two  Innocent 
parties,  the  one  whose  neglect  or  lack  of  fore- 
sight mode  the  loss  possible  is  the  one  who  must 
bwr  the  burden." 

However,  It  Is  by  no  means  certain  that 
appellant  can  be  said  to  be  an  innocent  par- 
ty, or  that  she  would  actually  suffer  loss  If 
compelled  to  pay  the  Judgment  in  this  case, 
for  It  la  very  questionable  whether  she  has 
not  actually  in  her  possession  enough  money 
received  from  the  sale  of  the  very  meat  for 
which  this  charge  was  made  during  the  week 
before  said  flr^  and  for  tbe  Insurance  money 
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paid  £or  ttie  loss  of  the  flxtnreB  and  goods 
In  tbe  shop,  to  pay  this  company  the  amonnt 
of  Its  Judgment  against  ber.  Her  testimony 
shorn  that  the  amonnt  of  moax^  received 
trtHn  Insniance  for  loss  of  fixtures  and  stoA 
on  hand  In  the  shiqii  at  tbe  time  of  Uie  Are 
was  tl,000,  and  her  testimony  farther  shows 
that  the  flxtores  at  tiie  very  most  (mly  cost  her 
$980,  therefore  a  part  of  this  Insurance  must 
have  been  tar  the  loss  of  goods.  fRien  It 
also  appears  that  the  Are  occurred  on  Saturn 
day  night  m  Sunday  morning,  so  that  the 
amount  of  meat  bought  from  respondent  that 
week  and  sold  by  the  O.  K.  Meat  Market 
had  not  iieen  paid  for,  and  as  aivellant  had 
the  proceeds  from  sales  of  the  market  that 
week  placed  in  the  bank  to  her  account,  part 
of  tbe  $000  in  oontroveroy  In  this  action 
must  have  been  received  by  her  from  sales 
of  said  meat  purchased  of  respondent  and 
liot  paid  for,  and  from  said  insurance  money. 
But  respondent  cmnpany  made  the  mistake 
of  thinking  that  lier  husband  owned  the  meat 
market  axO.  of  brlng^  the  original  action 
In  the  Justice's  court  to  collect  its  bill  for 
this  meat  and  other  goods  sold  to  her  hus- 
band, and  delivered  at  said  market,  against 
him.  Instead  of  bringing  It  a^lnst  her.  If 
It  had  brought  the  action  against  her,  there 
Is  no  question  but  that  a 'Judgment  against 
ber  for  the  debt  would  have  been  obtained. 
So  fax*  as  appears  from  tSie  record,  neither 
the  appellant  nor  her  husband  attempted  to 
correct  that  mistake  of  said  company,  nei- 
ther me  of  them  went  to  it  and  offered  to 
pay  the  bill,  though  they  must  both  have 
known-  It  was  oiqtald,  but  they  allowed  the 
company,  whldi  was  still  Ignorant  of  the 
real  facta  In  the  matt^,  to  commence  an  ac- 
tion In  said  Justice's  court  against  appel- 
lant's husband  and  recover  Judgment  in  said 
court  against  him  for  the  full  amount  of  Its 
said  bill,  and  that  Judgment  Is  now  Qie  basis 
of  this  action  against  appellant  The  orig- 
inal debt  Is  merged  into  said  Judgment  and 
cannot  be  inquired  into  here;  it  Is  now  res 
adjudlcata.  If  the  mistake  made  by  respond- 
ent In  giving  credit,  and  also  In  bringing  the 
action  against  the  wrong  party  was  caused 
by  the  actions  and  by  the  silence  of  appellant, 
and  no  lack  of  ordinary  business  prudence 
and  reasonable  diligence  can  be  attributed  to 
respondent,  then  we  think  appellant  should 
be  estopped  from  denying  that  the  appellant's 
ownership  of  the  O.  K.  Meat  Market  was 
not  real,  and  from  now  asserting  that  It  was 
in  fact  her  separate  property  and  not  com- 
munity property  to  the  loss  of  said  company. 

In  Jobnson  v.  Byler,  88  Tex.  606,  it  Is 
held  that: 

"A  party  is  estopped  by  his  acta  whenever  be 
has  gained  an  undue  advantage,  or  has  caused 
hi*  adversary  a  loss  or  injury." 

In  the  case  at  bar,  If  appellant  Is  allowed 
to  disptite  tbe  apparent  facts  which  respond- 
ent relied  on  as  real  when  It  extended  credit 


to  her  husband,  she  win  certainly  gain  an 
advantage,  and  the  respondent  wiH  salfer  a 
loss.  Bigelow  OD  Sstoppel  (Bth  Ed^  607, 
gives  the  rule  In  regard  to  estoiQ^l  by  con- 
duct as  follows: 

"It  ifl  now  a  well-eBtablUhed  principla  Uiat 
where  the  true  owner  of  property,  for  however 
short  a  time,  holds  out  another,  or,  with  knowl- 
edge of  bis  own  right,  allows  another  to  appear, 
as  the  owner  of  or  as  having  full  power  of  dis- 
position over  the  property,  the'  same  being  in 
tbe  latter's  aotwu  possession,  and  innocent 
third  parties  are  thus  led  into  dealing  with 
such  apparent  owner,  they  will  be  protected. 
*  *  *  This  rale  applies  to  married  women 
doing  business  for  tnenuelves  under  the  sta^ 
utes/' 

The  fourth  error  assigned  by  appellant 
Is,  in  substance,  that  the  verdict  is  contrary 
to  law  because  the  jury  had  no  right  to  find 
a  Judgment  against  the  defendant  under 
the  facts  proved  by  the  evidence  In  the  case. 
This  point  Is,  we  think,  sulSclently  covered 
by  what  we  have  held  in  regard  to  the  suffi- 
ciency of  the  evldmce  to  sustain  the  verdict. 
The  fifth  and  sixth  assignments  of  error  re- 
late to  Instructions  of  the  court  given  to  the 
Jury,  and  to  Instructions  asked  for  by  the 
defendant  and  refused  by  the  court  The 
instructions  given  to  the  Jury  by  the  court, 
perhaps  to  some  extent  went  beyond  the 
questions  properly  embraced  In  the  Issues 
made  by  the  pleadings,  bat,  taken  as  a  whole, 
we  do  not  think  they  show  error  safficient  to 
warrant  us  in  concluding  that  they  misled 
the  Jury  as  to  the  law  of  the  case  to  the 
prejudice  of  the  defendant  It  Is  not  proper 
to  detach  one  instruction  from  tbe  others 
and  assail  it  on  the  gronnd  that  It,  taken 
atone,  does  not  fully  or  accurately  state  the 
law,  when,  if  taken  and  constraed  with  the 
other  instructioos  given,  there  la  no  error 
suffldoit  to  mislead  tiie  Jury  as  to  the  law  re- 
lating to  ttA  material  Issues  of  the  case.  We 
do  not  think  these  inatnietlaia  taken  to- 
gether show  any  prejudicial  error  for  which 
the  verdict  should  be  disturbed.  As  to  the 
Instroctlona  asked  for  by  defendant  and  re- 
fused  by  the  court,  having  held  that  there 
is  no  reversible  enot  In  tbe  instructions 
that  were  given,  we  find  no  reverslbie  error 
id  the  refiisal  ct  the  court  to  give  said  in- 
structions asked  for  by  defendant 

We  have  examined  def^idant?B  seventti 
and  last  assignment  of  error,  wh^  relates 
to  the  sufficiency  of  the  complaint  to  state 
a  cause  of  action,  to  tlie  overruling  of  de- 
fendants motion  to  Imve  the  Juiy  Instructed 
to  bring  in  a  verdict  for  the  defendant,  and 
as  to  alleged  mors  wliidi  occurred  at  the 
trial,  and  we  conclude  that  the  same  Is  with- 
out  mwlt 

From  an  examination  of  the  entire  record 
in  this  case,  we  do  not  find  that  It  Ahowa 
prejudicial  wmr  against  the  amdlant,  and 
the  Judgmat  of  the  court  below  is  therefme 
affirmed.  Costs  are  awarded  to  re«pODdait 

SDLUVAN,  a  J.,  concuxa. 
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WTCOFF  T.  STRONO,  Olty  Clerk. 
(Supreme  Ooart  of  Idaho.   Not.  9.  1914.) 

1.  MAnDAHUB  (1  102*)  —  PBBPOBiuzrai  or 

MiMSTEBIAL  DDTIES— ISSaANCE    OT  ClTT 

Where  a  city  coancU  allows  a  claim  and 
direrts  the  city  clerk  to  draw  a  warrant  in  pay- 
ment thereof,  and  be  refuses  to  do  so,  he  ma; 
be  compelled  to  issue  and  countersign  such  war- 
rant by  writ  of  mandate,  as  such  duty  ia  mere- 
ly mioisterial,  and  requires  no  exercue  of  dis- 
cretion On  the  part  of  the  derk. 

[Kd.  Note^— For  other  cases,  see  Mandamus. 
Cent.  Dig.  H  217-219,  221,  222;  Dec  Dig.  f 
102*J 

2.  UunidPAi.  GoBPORATiONS  (S  264*)— GbN- 

TKACT  FOB  WORK— VaUDITT. 

Where  a  coutract  is  within  the  exercise  of 
the  powers  and  duties  of  a  city  council,  and  the 
city  accepts  the  work  done  under  such  contract, 
it  mast  pay  for  it 

[Ed.  Note.— For  other  cues,  see  Munldpal 
Corporations,  Qeut  Dig.  H  W-TOO;  Dec.  Dif. 
{  254.*] 

3.  hukiczpai,  corpokations  {$  976*)— taxes 
Levied  fob  Citt  Pobposbb— Bioht  to  Pbo- 

CiaEDS. 

The  fiscal  year  of  certain  municipalities 
ooder  the  law  commences  on  the  first  Tuebday 
in  May,  and  the  enactment  of  a  law  allowing 
one  half  of  the  taxes  levied  for  city  purposes 
to  be  paid  before  the  first  Monday  in  January 
following,  and  the  other  half  before  the  first 
Monday  in  July  following,  only  changes  the 
time  of  the  payment  of  the  taxes,  and  does  not 
deprive  the  city  of  the  amount  of  taxes  levied 
for  the  fiscal  year,  even  tiiongh  such  taxes  were 
not  collected  during  the  fiscal  year  for  which 
they  were  levied. 

(Kd.  Note.— For  other  case^  see  Municipal 
CorporaUons,  Cent  IMg.  IS  2092-2088;  Dec 
Dig.  f  976.*i 

Origtaal  application  by  George  C  Wycofll 
for  a  writ  of  mandate  to  compel  J.  R.  Strong, 
Clerk  of  the  City  of  Moscow,  to  lasoe  and 
countersign  a  warrant  Writ  granted. 

C.  J.  Oriand,  of  -Uosoow,  tm  plaintiff.  O. 
O.  Pickett,  of  Moscow,  for  defendant 

SULLIVAN,  O.  J.  Thla  Is  an  original  ap- 
Ifllcation  for  a  writ  oC  iQandate  to  J.  R. 
Strong;  cUgr  clerk  of  tlie  tity  of  Mobcow, 
for  the  purpose  of  reanlring  him  to  Issue  and 
coimteralgn  a  warrant  on  the  treasorer  of 
said  dty  for  the  som  of  96^600,  irtilch  has 
been  alktwed  by  the  dty  to  flie  {OalnUff  vpan 
bis  daln  for  material  and  labor  la  the  codt 
Btmctlon  of  cotaln  sewers  la  the  said  dty 
of  Moscow. 

After  the  material  had  been  famished  and 
the  work  d<HW^  the  plaintiff  filed  with  the 
dty  hU  verified  dajjn  tbezefor,  which  was 
audited  and  allowed  the  dty  counsd,  and 
the  defoidant  was  directed  to  draw  and 
countersign  a  warrant  on  the  dty  therefor, 
and  the  clerk  thereupon  refused  to  draw 
said  warrant  and  eatani  upon  the  minutes 
the  following: 

"The  cit^  clerk  at  this  time  gave  notice  to  the 
city  council  of  his  refusal  to  comply  with  the 
order  of  the  council,  and  hereby  does  refuse 
to  draw  audi  warrant  for  the  reason  tliat  he 


is  infbnned  and  iMHeves  tiw  said  dalm 
was  and  is  iUegal  and'  void." 

And  said  clerk  has  ever  since  refused  to 
draw  said  warrant  and  this  proceeding  was 
Institnted  for  the  purpose  of  procuring  a 
mandate  commanding  the  clerk  to  Issue  sudi 
warrant  to  the  plalntlfl. 

[1]  The  act  required  to  be  done  by  the  clerk 
In  this  matter  la  a  duty  pertaining  to  his 
office.  It  Is  merely  min^terlal,  and  requires 
the  exercise  of  no  discretion  on  the  part  of 
the  clerk  after  the  counsel  has  directed  him 
to  draw  the  warrant  See  Ordinance  No.  6 
of  the  City  of  Moscow ;  also  section  2262, 
Rev.  Codes.  It  Is  not  the  duty  of  the  clerk 
to  supervise  the  action  of  the  city  council 
In  allowing  the  claims  against  the  city.  If 
their  action  did  not  meet  with  the  approval 
of  the  clerk*,  be  cannot  defeat  or  control  the 
council's  action  In  making  contracts,  or  in 
the  expenditure  of  mon^,  by  refusing  to  Is- 
sue or  countersign  warrants  that  the  council 
directs  him  to  issue.  As  applicable  to  the 
point  here  in  question,  see  People  t.  Flagg, 
19  Barb.  (N.  Y.)  608  r  Sice  t.  Owlnn,  S  Idaho, 
394.  49  Pac  412. 

[2]  If  the  city  clerk  may  decide  whether  a 
warrant  shall  be  drawn  or  not  In  payment  of  a 
claim  against  the  cl^,  then  the  act  of  the  coun- 
cil in  allowing  or  disallowing  the  claim  would 
be  an  Idle  act  The  dty  undv  the  provisions 
of  the  law  has  the  right  to  construct  sewers 
and  to  pay  f6r  the  same  out  of  the  general 
fond  or  by  qwdal  asBessmeats.  The  rec- 
ord shows  Hbat  the  dty  contracted  for  said 
Improvements,  that  0iey  were  constructed 
by  the  ^UOntlff,  that  the  dty  accepted  them, 
that  it  allowed  the  claim  of  plain tUE  therefor, 
and  ordered  the  warrant  drawn  for  the  pay- 
ment of  the  same.  Bven  if  the  law  were  not 
t^iiiwiiiy  compiled  with  In  letting  said  coo- 
tract  and  In  HxAng  the  work,  and  the  dty 
thereafter  accepted  It  and  appropriated  the 
work  to  its  benefit  It  certainly  must  pay  for 
It  especially  where  there  is  no  fraud  charg- 
ed in  the  letting  of  sndi  omtmct  A  con- 
tract because  of  some  irregularity  or  infor- 
mality In  the  time  or  manner  of  its  ezecotlon, 
may  be  illegal  and  incapable  <tf  enforcement : 
but  where  such  contracts  are  within  the 
usual  exerdae  of  the  powers  ^nd  duties  of 
the  dty  council,  and  the  work  and  mate- 
rials are  accepted  by  the  dty,  It  must  pay 
for  them. 

[3]  Some  question  Is  raised  by  the  answer 
as  to  out  at  what  fohds  this  claim  must  be 
paid.  It  la  conceded  that  there  Is  sufficient 
in  the  general  fund  for  that  purpose,  and 
more  than  sufficient,  and  the  question  is 
mooted,  as  to  levies  made  in  1913,  when  half 
of  the  taxes  realized  therefrom  are  paid  In 
January  and  the  other  half  In  July,  wheth- 
er the  half  paid  in  July  Is  subject  to  the  pay- 
ment of  debts  accruing  during  the  former  fis- 
cal year  of  the  dty.  Under  the  law  the  fiscal 
year  of  oertfdn  moniclpalitiea  ccnnmences  on 
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the  flnt  Tuesday  In  Sfay,  and  the  enactment 
of  the  law  allowing  one  half  of  Uie  tax  to 
be  paid  befwe  tihe  first  Monday  In  January 
and  the  otha  half  before  the  first  Monday  In 
July  only  dianges  the  time  of  the  payment 
of  the  taxea^  and  cannot  deprive  the  dty 
for  each  fiscal  year  <tf  the  amount  of  taxes 
levied  for  that  year.  The  fact  that  the  time 
for  the  cfdlectton  of  .taxes  may  be  made  after 
the  commencement  of  a  fiscal  year  dUCerent 
from  that  Id  which  Qieiy  were  levied  would 
not  Aepan  the  dty  of  the  ta:nB  levied  for 
any  fiscal  year,  even  though  they  were  col- 
lected in  a  succeeding  fiscal  year. 

Fot  the  reasons  above  stated,  the  peremp- 
t<»ry  writ  as  prayed  for  most  be  granted; 
and  It  Is  so  ordered,  with  costs  In  favor  of 
the  plaintiff. 

IBUITT,  J.,  ocmcnrs. 


BLUOHEB  T.  SHAW  et  aL 

(Supreme  Conrt  of  Idaho.    Not.  14,  1914.) 

1.  MOBTOAOKS   (I  153')  — Vauditt  — Unbs- 
COBDKD  DXBD. 

Where  M.  J.  O.,  danghter  of  J.  EL  O.,  made 
an  entry  of  160  acres  of  land  onder  the  home- 
stead lawfl  of  the  United  States,  with  an  un- 
derstanding that  her  said  father  should  assist 
her  in  improving  said  land,  and  that  she  would 
thereafter  convey  to  him  one-half  of  said  land, 
and,  after  procuring  patent  from  the  govern- 
ment for  such  land,  she  conveyed  to  her  said 
fbther  by  deed  in  October,  1904,  80  acres  of  said 
land)  and  her  said  father  withheld  said  deed  from 
record  until  the  27th  day  of  January,  1913,  and 
procured  a  loan  of  over  ^,000  of  B.  on  the 
representation  and  as  shown  by  the  abstract  of 
tiUe  to  said  land  that  the  said  danxhter,  M, 
J.  G>.,  waa  the  owner  of  said  land,  and  the  said 
B.  lud  no  knowledge  or  information  which 
would  put  her  on  inquiry  as  to  whether  said  J. 
H.  G.  and  his  wife  had  any  interest  In  said 
land,  held,  that  the  said  mortSBge  Is  a  valid  and 
subsisting  lleo  on  said  land,  and  that  the  trial 
court  did  not  err  in  granting  tlie  foreclosure 
thereof. 

[Ed.  Note.— For  other  cases,  see  Hortgaftee, 
Cent  Dig.  H  S44,  816,  864;  Dec.  Dig.  1 153.*1 

2.  MOBTQAOn    d   108*)  —  TAIXDITT  —  UlTBX- 
COBDBD  DbBD. 

Under  the  provisions  of  section  8130,  Bev. 
Codes,  every  conveyance  of  real  property,  oth- 
er than  a  lease  for  a  term  not  ezceedinn  one 
year,  is  void  ^B  against  any  subsequent  pUKhas- 
er  or  mortgagee  of  the  same  property,  or  any 
part  thereof,  in  good  foith  and  for  a  valuable 
consideration,  whose  conveyance  is  first  duly 
recorded. 

[Ed.  Note.— For  odier  cases,  see  Mortgages. 
Cent  Dig.  H  844,  846,  864;  Dec.  Dig.  |  163.*] 

8.  HoBTOAOEs  ft  186*)— FoBBOUMnmi— Smm- 

ciiNOT  or  Etidbnce. 

The  evidence  held  sufficient  to  show  that 
neither  B.  nor  her  agent  had  any  notice,  con- 
structiTe  or  otherwise,  of  the  existence  of  said 
deed  conv^ing  one-half  of  said  land  from  M.  J. 
0.,  the  daughter,  to  J.  H.  G.,  the  father,  prior 
to  the  execution  of  said  mortgage,  and  that  said 
mortgage  was  procured  in  good  faith  and  for  a 
valuable  coDSideratioD. 

[Ed.  Not».— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  449-455;  Dec  Dig.  i  186.*] 


'  .^ipeal  fn»n  District  Court;  Ada  Oounty; 
Oarl  A.  Davis,  Judg& 

Action  by  B.  F.  Blucber  against  Mary  J. 
Shaw  and  others,  to  foredose  a  mortgage. 
From  judgmrat  tor  plaintiff,  defendants  ap- 
peaL  Afllrmed. 

Frank  Butler,  for  appellants.  John  F. 
Nugent,  of  Boise,  for  respondent 

SUIiLIVAN,  0.  J.  This  action  was  brought 
by  the  respondrait  to  foredose  a  mortgage 
upon  certain  real  estate  situated  in  Ada 
county,  which  mortgage  was  glv^  to  secure 
a  principal  of  ^,450  and  Interest  The  mort- 
gage also  provides  for  an  attorney's  fee.  The 
court  made  findings  of  fact,  concluslona  of 
law,  and  entered  a  decree  in  favor  of  the  re- 
spondoit  for  the  foreclosure  of  said  mortgage 
and  for  a  deficiency  Judgment  against  all  of 
the  appellants,  except  Bellzina  Orimmett,  in 
case  Qie  land  did  not  sell  for  sufBdent  to 
pay  the  amount  of  the  judgment  The  ap> 
peal  is  on  behalf  of  J.  H.  Grlnunett  and  Bdl- 
slna  Grlmmett  his  wlffe 

[1-1]  It  appears  from  the  record  that  the 
mortgage  and  notes  involved  in  this  action 
were  executed  by  J.  H.  Grlmmett  Guy  Shaw, 
and  Mary  Jane  Shaw,  his  wife.  The  title  of 
record  of  said  land  stood  in  the  name  of 
Mary  J.  Grlmmett;  she  having  entered  it  as 
a  homestead  under  the  land  laws  of  the  Unit- 
ed States.  Mary  J.  Shaw  is  the  daughter  of 
J.  H.  Grlmmett  and  his  wife,  Bellzina  Grlm- 
mett She  entered  said  land  In  the  year 
1902,  and  thereafter  procured  title  from  the 
government  There  was  an  understanding  or 
agreement  between  the  father  and  daughter 
that  they  would  all  reside  upon  the  land, 
and,  after  the  daughter  had  procured  title 
thereto,  she  would  convey  to  J.  H.  Grlmmett 
oue  SO-acre  tract  of  the  land  Included  In 
said  entry,  and.  In  compliance  with  said  con- 
tract Mary  J.  conveyed  to  her  father  80 
acres  ot  said  land  about  the  month  of  Oc- 
tober, 1904.  J.  H.  Grlmmett  withheld  said 
deed  from  record  until  the  27th  of  January, 
1918,  and  the  abstract  of  tlOe  to  said  land 
showed  the  title  to  be  In  Maty  J.  Grlmmett 
In  about  the  month  of  Noveml>er,  1904,  Mary 
J.  Orimmett  and  the  defendant  Guy  Shaw 
were  married,  and  soon  thereafter  removed 
from  said  land,  and,  with  the  exception  of  a 
few  months,  have  not  resided  on  It  since. 

On  December  14,  190S,  the  plaintiff  and 
her  brother  loaned  to  Mary  J.  and  Guy 
Shaw  and  J.  H.  Grimmett  ^,000,  and  toolc  a 
promissory  note  for  said  sum  of  money  so 
loaned,  signed  by  said  defendants,  the  pay- 
ment of  which  promissory  note  was  secured 
by  said  mortgage  <m  said  land  and  a  water 
right  which  had  been  procured  in  the  name 
of  J.  H.  Grlmmett  and  used  for  the  purpose 
of  Irrigating  said  land.  Said  promissory  note 
became  due  on  Decembn:  14.  1911,  and  was 
not  paid,  and  new  notes,  one  In  the  sum  of 
^,000,  representing  the  principal,  and  one 
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in  the  ftom  ot  ^SKK  rcpWHiHng  the  aocnied 
tDtereat  and  coats,  wen  eneated  said 
Mmtj  J.  and  Quy  Bhaw  and  J.  H.  Orfanmett 
for  tbe  parposa  of  having  tbe  flzst  mortgage 
canceled,  and  a  mortgage  was  execated  by 
said  defendants  upon  aald  land  and  water 
right  to  secure  said  two  sffomlssorx  notes, 
and  tbe  mortgage  given  In  1906  was  satlafled 
of  record. 

The  defense  of  Bellslna  Grimmett  la  based 
np<Mi  the  grocmd  that  she  and  bar  bnsband 
were  residing  upon  said  land  at  ttie  time  tbe 
said  maiti(med  mortgages  were  executed,  and 
tikat  she  bad  no  knowledge  or  inf<Hrmatlon 
In  regard  to  tbe  execntlon  of  aald  mortgagee, 
and  that  tiie  80  acres  of  land  conveyed  to 
her  Ikosband  by  her  daufi^tw  was  community 
property  and  her  home  and  residence. 

Considerable  testimony  was  taken  by  the 
trial  court  ui>on  the  several  issues  made  by 
tbe  pleadings,  and  the  court  made  flndloga 
of  fact  and  cwtclndons  of  law  In  favor  of  the 
contentions  of  the  plaintUT,  and  concluded 
that  said  mortgage  was  executed  and  deliv- 
ered to  plaintiff  by  the  defendants,  Mary 
J.  Shaw,  Guy  Shaw,  and  J.  H.  Grimmett. 
and  tbat  neither  tbe  plaintiff,  her  brother, 
nor  her  agent  had  notice  of  said  unrecorded 
deed  from  Mary  3.  Grimmett  to  J.  H.  Grim- 
mett for  80  acres  of  said  land,  and  that 
plaintiff  loaned  said  sum  of  money  to  the  de- 
fendants In  good  faltb  and  without  any 
knowledge  or  information  that  the  appellant 
BeUzina  Grimmett  bad  any  Interest  what- 
ever in  said  land.  It  appears  from  tbe  rec- 
ord that  In  tbe  month  of  October,  1904,  Mary 
J.  Grimmett  conveyed  80  acres  of  land  to 
ber  father,  J,  H.  Grimmett,  and  tbat  he 
withheld  tbe  deed  from  record  from  that 
time  until  January  27,  1913 ;  and  it  also  ap- 
pears that  nether  the  plaintiff  nor  ber 
agent  had  any  Information  in  regard  to  said 
conveyance,  and  the  evidence  clearly  shows 
that  tbe  respondent  Is  a  mortgagee  In  good 
faltb.  Section  8160,  Rev.  Codes,  provides  as 
follows: 

"ElveiT  conveyance  of  real  property  other 
than  a  lease  for  a  term  not  exceeding  one  year, 
is  void  aa  against  any  subsequent  purchaser  or 
mortgagee  of  the  same  property,  or  any  part 
thereof,  in  good  laith  and  lor  a  valnaUe  mnsld- 
eration.  wbose  eonv«yanee  la  fiiat  dnly  r^ 
corded.** 

The  abstract  <tf  title  furnished  by  3.  H. 
Grimmett  to  tbe  respimdent  showed  tbe  title 
in  Mary  J.  Grimmett,  and  tbe  evidence  shows 
that  J.  H.  Grimmett  informed  the  reqwnd- 
ent  and  her  ag«jt  tbat  Mary  J.  (Grimmett) 
Shaw  owned  said  land.  After  the  husband, 
J.  H.  Qrlmmett,  had  so  Informed  the  respond- 
eat and  her  agent,  it  certainly  would  have 
been  jmsumptuous  on  th^  part  to  go  to 
Bellzlna  Grimmett,  bis  wife,  and  inquire  of 
her  wbeUmr  she  owned  any  Intarest  in  said 
land,  sli»ce  they  had  no  notice  or  intimation 
whatever  Oat  she  bad  any  Interest  In  said 


We  find  the  evidence  amply  nffldestt  to 
sustain  tiie  findings  and  Judgment  The 
Judgment  most  tlierefore  be  affirmed;  and 
It  is  80  ordered,  with  costs  in  farw  of  tb» 
respondent 

TBUITT,  J.,  eoncnn. 


OHBINBIZ  T.  UINIDOEA  C30U24T7  et  tX 

(SnpNOU  Court  of  Idaha   Nov.  0,  1914.  Be- 

hearing  Denied  Nov.  80,  1914.) 

1.  PUBX.X0  Lands  Q  86*)— Rbolaiution  Aor 
— RxsiDBNaB— Pboof  Bbquxbkd. 

Where  a  homestead  entryman  of  land  in- 
cluded within  a  government  redamatton  inoject 
presents  proof  to  the  proper  government  offi- 
cer that  he  bss  oHnplied  with  tbe  law  in  re- 
lation to  residence  and  cultivation  of  said  land, 
and  secures  a  certificate  from  the  United  States 
that  bU  proof  has  bten  accepted,  further  resi- 
dence on  the  land  is  not  required  in  order  to 
obtain  final  certificate  and  patent,  and  patent 
will  issue  upon  proof  that  at  least  <me-haif  of 
the  irrigable  area  In  tbe  entry  as  finally  ad- 
justed baa  been  reclaimed  and  that  aU  tbe 
charges  and  fees  and  commisstons  due  on  ac- 
count thereof  have  been  paid  to  the  proper 
receiving  officer  of  die  government. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  73-7T;  Dec  Dig.  |  SS.*] 

2.  Taxatick  (I  S*)  —  FlOPnTT  SunjEOT  — 
Land  Within  Rxoukation  Pbojkot— Gon- 
srancnoN  Ohabqb— "PBOPBaxr." 

Where  sacb  eatryman,  in  addition  to  et- 
tablishing  his  residence  on  and  cnltiTatiim  of 
sacb  land,  has  paid  the  United  States  fire  an- 
nual installment  on  his  water  righ^  amounting 
to  $11  per  acre,  as  provided  by  the  Bedamatlon 
Act  ana  tbe  rolings  of  the  Secretary  of  the  In- 
terior thereunder,  and  the  entryman  still  owes 
tbe  United  States  five  annual  installments  in 
payment  of  what  is  known  aa  tiie  constructioa 
charge  for  the  irrigation  canals  and  other  works 
constructed  by  the  United  States  for  the  pur- 
pose of  furnishing  water  to  the  land  entered,  he 
has  an  equitable  Interest  In  such  land,  which  is 
"property**  within  the  meaning  of  tbat  word  aa 
used  in  the  ConBtitution  and  laws  of  this  state, 
an<}  the  matter  then  rests  wholly  with  the  en- 
tryman whether  he  wUl  make  tbe  deforred  pay- 
ments and  the  additixmal  v^ooi  required  by  said 
Beclamation  Act. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  H  17,  81-44;  De&  Dig-  S 

For  other  ^finltions,  see  W(»ds  and  Phrasea, 
First  and  Second  Seriea,  Property.] 

5.  Taxatxoh  a  6*)  —  FaoPBBTr  SuBraoT  — 
Land  Within  Iwouuation  Fbojxot. 

Under  the  provisions  of  sections  2,  3,  and 

6,  art  7,  of  the  state  Constitution,  and  section 
1,  p.  173.  Sess.  Laws  191B,  all  "property" 
within  the  state  Is  llaUe  to  taxatloa,  unless 
expressly  exempted. 

[Ed.  Noter-For  other  eases,  sea  Taxation, 
Out  Dig.  H  17,  31-44;  DecTDig.  |  5.*] 

4.  PuBuo  Lakds  (C  82*)— Beolauation  Act 
—Completion  op  Tmx. 

Under  said  Beclamatioa  Act  where  a  per- 
son bas  so  far  complied  with  the  provlaions  of 
said  law  as  to  residence  and  cultivation  of  the 
land  for  more  than  fire  years,  he  can  complete 
bis  titie  at  any  time  by  making  final  proof  and 
paying  the  deferred  pimnents  on  his  water 
ri^t  and  the  fees  provided  by  law  to  be  paid. 
Under  said  act  the  government  simply  retains 
title  as  security  for  the  payment  of  the  mnney 
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owin;  OD  the  porcbase  price  of  the  water  right 
for  such  laod. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  »  54-66   Dec.  Dig.  }  S2.*] 

5.  Taxation  (J  5»)  —  Property  Sobject  — 
Land  Within  keclauation  Pbojbct. 

Beld,  under  the  facts  of  this  case,  that 
plBintiETs  interest  in  said  lands  il  **piopert7," 
and  subject  to  taxation. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  II  17,  31-44 ;  Dec.  Dig.  |  6.*] 

6.  PuBiio  Lands  (8.32*)  —  Possessobt  Ac- 
tions—"Possessort  Right." 

The  "possessory  right"  referred  to  in  sec- 
tion 4654  et  seq..  Ser.  Codes,  la  a  squatter's 
right  on  public  lands,  and  there  Is  a  clear 
distinction  between  such  right  end  the  right 
acquired  by  a  formal  homestead  or  other  entry 
of  public  land  under  the  lews  of  the  United 
States. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  If  64-56;  Dec  Dig.  |  82.*] 

7.  Public  Lards  (H  82.  110*)— Eitfbot  ov 
Ehtbt— PuBuo  Land— Rioht  to  Patbnt. 

When  public  land  is  Rnrreyed  by  the  gov- 
ernment and  filed  upon  by  a  qnalified  entryman, 
it  ceases  to  be  public  land,  and  if  such  entry- 
man  complies  with  the  law,  and  thereafter 
roakea  proper  final  proof  and  payments,  he  is 
entitled  to  a  patenL 

[Ed.  Note.— For  otiier  cases,  see  Pablie  Lands, 
Cent.  Dig.  H  64-56.  SOaTSOS;  Dec.  Dig.  S| 
32,  110.*T 

8.  Taxation  fl  5*)  —  Pbopbbtt  Snsjwyp  — 
HouBSTEAD  Entry- Land  Within  Reola- 
UATioN  Project. 

When  auch  entryman  makes  his  proof  of 
r^idmce  and  caltlvation,  and  there  only  re- 
mains the  lien  of  the  goremment  for  deferred 
payments  on  the  vater  right  for  such  land, 
the  entryman's  Interest  in  such  land  is  taxable. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |S  17,  81-44;  Dec.  Dig.  |  6.*] 

9.  Taxation  (|  681*)— Tax  Sals— Pbofebtt 
SuBjioT— Homestead  Enist— Laud  Uhdbr 
Reclamation  Project. 

The  interests  of  the  entryman  In  such  land 
can  be  sold  at  delinquent  tax  sale,  and  the  lien 
of  such  sale  foreclosed,  and  the  title  thereto 
obtained,  under  the  provisions  of  the  present 
revenue  law  (chapter  58,  p.  178,  Laws  of  1918). 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  II  1286-1288;  Dee.  Dig.  |  681.*] 

10.  Taxation  (f  610*)— Tax  Saih— Land  Un- 
der Rbclauation  Pboject— LnN  won  Dk- 
ezrred  Patuents. 

Nothing  that  the  taxing  authorities  have 
done  or  could  do  can  or  will  affect  the  lien, 
rights,  or  interests  of  the  United  States  in  such 
land  for  the  deferred  payments  on  the  water 
right. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  046 ;  Dec.  Dig.  {  510.*] 

Appeal  from  District  Court,  Minidoka 
County;  O.  O.  Stockslager,  Judge. 

Action  by  R.  L.  Cheney  against  Mlnld(^a 
County  and  others  to  enjoin  the  collection  of 
certain  taxes.  From  Judgment  for  plaintiff, 
defendants  appeaL  Reversed  and  remand- 
ed, with  directions  to  enter  Judgment  for 
defendants. 

Sweeley  ft  Sweeley,  of  Twin  Falls,  and  H. 
B.  Redford,  of  Rupert,  for  appellants.  W. 
R.  Hyatt  of  Rupert  for  respondent 


REPORTEB  (Idaho 

SULLIVAN,  O.  J.  This  suit  was  brought  ta 
determine  the  legality  of  a  certain  tax  levy 
upon  plaintiffs  Interest  -In  certain  land 
which  he  had  entered  under  the  homestead 
laws  and  statutes  of  the  United  States  com- 
monly known  as  the  Reclamation  Act  (Act 
June  17,  1902.  c.  1003,  32  Stet  388  {U.  Sw 
Gomp.  St.  1913,  I  4700]).  Said  land  la  sit- 
uated under  the  government  reclamation  proj- 
ect In  Minidoka  county.  A  general  demar- 
rer  was  interposed  to  the  complaint  and 
overruled  by  the  court  Defendants  elected 
to  stand  on  their  demprrer,  and  jndgmeot 
was  thereafter  entered  in  f&vor  of  the  plain- 
tiff. This  appeal  is  from  the  Judgment 

All  of  the  material  facta  alleged  in  tbe 
complaint  are  admitted  as  true  under  th» 
general  demurrer.  The  tollowlng  are  among 
the  admitted  facts: 

The  plaintiff  entered  tbe  land,  on  which 
said  taxes  were  levied,  on  the  14th  day  of 
November,  1904,  and  settled  thereon,  and  on 
the  21st  of  October,  1910,  offered  evidence  to- 
the  United  States  that  he  bad  complied  wUh 
the  law  in  relation  to  residence  and  culti- 
vation of  said  land,  and  secured  a  certifl- 
cate  from  the  United  States  certifying  that 
his  proof  had  been  accepted.  In  said  cer- 
tificate the  Commissioner  of  the  General 
Land  Office,  am(»«  other  tblngs^  statra  a*, 
follows: 

"Further  residence  on  tbe  land  Is  not  re- 
quired in  order  to  obtain  patent  and  final  cer- 
tificate, and  patent  will  imne  upon  proof  that 
at  least  one-half  of  the  Irrigable  area  in  the 
entry  as  finally  adjusted  has  been  reclaimed* 
and  that  all  of  the  charges,  fees,  and  commis- 
sions dne  on  account  thereof  have  been  paid  to 
tiie  proper  receiving  officer  of  the  government." 

The  plaintiff.  In  addition  to  establishing  a 
residence  and  cultivating  said  land,  had  paid 
the  United  States  the  five  annual  install- 
ments, amounting  to  ¥11  per  acre,  as  provid- 
ed by  said  Reclamation  Act  and  tbe  rulings 
of  the  Secretary  of  the  Interior  thereunder, 
and  still  owes  the  United  States  five  annual 
InBtallments,  amonntlng  to  fll  per  acre. 
Said  annual  installments  are  in  payment  of 
what  is  known  as  the  "construction  charge" 
for  the  Irrigation  canals  and  other  works  con- 
structed by  the  United  States  for  the  pur- 
pose of  famishing  t^e  plaintiff  with  water 
with  which  to  reclaim  and  Irrigate  said  land. 
In  addition  to  said  deferred  payments,  tbe 
plaintiff  will  be  required  to  make  certain 
proof  to  the  proper  officers  of  the  United 
States. 

It  appears  that  the  matter  rests  now  whol- 
ly with  the  plalntifE  himself  whether  he 
makes  the  deferred  payments  and  tbe  addi- 
tional proof  required  by  said  Reclamatloii. 
Act  The  board  of  equalization  of  Minidoka 
county  at  its  July  meeUng,  1013,  made  tbe- 
foUowlng  order: 

"Id  regard  to  the  homestead  entries  on  the 
Minidolta  Project,  on  which  final  residence 
proof  has  been  made  and  approved,  up  to  the 
second  Monday  in  January,  1913,  and  upon 
which  no  application  for  patent  has  been  made 
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prior  to  said  date:  It  is  hcrebj  ordered  that 
all  the  equity  or  interest  of  the  owner  of  said 
laud  be  segrogated  and  separated  from  the  eq- 
uity or  interest  of  the  t'nited  States  govci-iiment 
in  said  land,  and  that  taxes  be  charged  on  all 
the  settler's  interpst  or  equity  therein,  and  not 
on  the  equity  or  interest  of  the  I'nited  States 
ffoverDment  in  said  land,  and  the  assessor  is 
hereby  ordered  to  change  his  assessment  roll 
to  conform  herewitb." 

Tbe  assessor  of  said  county  thereafter 
complied  with  said  orcler,  and  levied  an  as- 
se&jment  upon  the  e^jmtable  interest  of  tlie 
plalDtlfr  in  said  lands  fur  the  purposes  of  tax- 
ation for  state,  county,  and  school  purposes. 
Tbe  plaintiff  declined  to  pay  the  taxes  so 
levied,  and  the  tax  collector  was  about  to 
advertise  said  laod  for  sale  for  snch  delin- 
quent taxes. 

Upon  that  state  of  facts  the  trial  court 
held  that  the  equity  of  the  plaintiff  in  said 
land  was  not  assessable,  and  entered  a  decree 
perpetually  eitjoining  and  reatnlalDg  ttae  col- 
lection of  said  taxes. 

[1-3, 1]  Under  tbe  Constitution  and  laws  of 
this  state  all  property  is  liable  to  taxatl(Hi 
unless  expressly  exempted.  Sections  2, 3,  and 
C,  art  7.  Const  of  Idaho ;  section  1,  p.  173. 
Sess.  r.aws  1913.  When  a  claim  of  exemp- 
tion from  taxation  Is  made,  the  party  claim- 
ing it  must  be  able  to  point  out  SMne  prori- 
Blon  of  law  plainly  giving  the  exemptioD. 
The  respondent  lias  not  done  so  in  this  case. 
Since  tbe  plaintiff  claims  and  has  an  equita- 
ble Interest  in  the  land  in  question,  it  is  an 
Interest  in  real  estate.  The  interest  of  the 
plaintiff  In  the  land  in  question  Is  recog- 
nized as  "property"  by  the  statutes  of  the 
United  States,  which  permit  him  to  sell  and 
mortgage  it  See  Act  Cong.  June  23, 1910,  c. 
357,  36  Stat  592  (U.  8.  Comp.  St  1913,  | 
4727),  as  amendatory  of  Act  Cong.  June  IT, 
i'-XXi,  c.  1093,  32  Stat.  38a  See  also  Qeneral 
Heclamatlon  Circular,  approved  by  the  Sec- 
retary  of  tbe  Interior,  February  6,  1913,  as 
amended  to  September  6,  1913,  p.  28. 

Under  the  reclamation  law  the  plaintiff 
made  proof  of  ttae  Ave  Tears'  residence  and 
coitiTatloii  zeqaired  by  tbe  law,  which  iwoof 
vas  Bobmltted  to  and  approved  by  the  goT- 
enufieat,  and  under  ttae  law  ttae  gorernment 
■tin  retained  tbe  right  to  wittataold  patent 
until  float  payment  £or  ttae  water  rl^t  had 
made.   Under  the  law  tbe  right  to  a 
PBtent  by  Oie  plaintiff  can  -be  defeated  only 
''"ough  tais  own  default,  and  cannot  come 
sboot  by  an  affirmative  act  of  the  government, 
■Ad  the  f&et  that  ttae  government  taaa  some 
finest  In  tbe  property,  that  of  a  Iten  for 
"^^'red  payments  on  a  wat«  right.  Is  no 
'^BOQ  wtay  taxes  on  the  Interest  of  the  plaln- 
canqot  be  laid.  See  Baltimore  StalpbnUd- 
J^'  «tc.,  Ga  V.  Mayor,  19B  U.  8.  375,  29  Snp. 

^.  49  L.  Ed.  212,  and  cases  dted.  See  al- 
^  %8  bearing  on  tbe  qnntion,  Bottawell  v. 
^™Cbam  Connty,  24  Idatao,  ISS,  132  Faa  972. 
1^  second  ssctloo  of  an  act  4tf  Gon- 
entitled  **An  act  providing  for  patents  on 
^^Oiailon  entries  and  for  other  purposes," 


approved  august  9,  1912  (57  Stat.  265,  c. 
278  [U.  S.  Comp.  St.  1913,  {  4728]),  provides 
that  every  patent  and  water  right  certificate 
Issued  under  such  act  of  Congress  shall  ex- 
pressly reserve  to  the  United  States  a  prior 
Hen  on  the  land  patented,  or  for  which  water 
right  is  certified,  etc.,  and  upon  default  of 
payment  of  any  amount  so  due  title  to  the 
land  shall  pass  to  the  United  States  free  of 
all  Incumbrance,  subject  to  the  right  of  ttae 
defaulting  debtor  or  any  mortgagee.  Hen- 
holder,  Judgment  debtor,  or  subsequent  pur- 
chaser to  redeon  the  land  wlttaln  one  year 
after  Om  notice  of  sucta  default  shall  have 
been  given  by  payment  of  all  moneys  due 
with  interest;  and  ttae  United  States,  at  Its 
option,  actbig  tbrougta  tbe  Secretary  of  ttae 
Interior,  may  cause  Qie  land  to  be  sold  at 
any  time  after  sucta  failure  to  redeem,  and 
from  the  proceeds  of  ttae  sale  there  shall  be 
paid  Into  tbe  reclamatlcm  fund  all  moneys 
due,  with  Interest,  and  tlie  balance  of  the 
proceeds,  If  any,  shall  be  tiie  property  of  the 
defaulting  debtor,  or  his  assignee,  etc 

Under  that  act.  If  the  respondeat  wonid 
make  proper  proof  of  the  reclamation  of  one- 
half  of  the  irrigable  land  In  his  entry,  tae 
would  then  be  entitled  to  a  patent,  and  ttae 
deferred  payments  to  the  government  would 
become  a  lien  on  the  land;  and  if  the  gov- 
ernment sold  said  land  under  the  provisions 
of  said  act  to  recover  said  deferred  pay- 
ments, and  there  was  any  balance  after  pay- 
ing the  same,  that  would  go  to  the  respond- 
ent, or  his  assignee,  etc.  Under  the  rec- 
lamation law,  the  entryman  has  a  property 
Interest  in  the  land  when  he  has  made  his 
final  proof  of  residence  and  cultivation,  and 
is  entitled  to  a  patent  upon  making  the  addi- 
tional proof  that  he  has  reclaimed  the  por- 
tion of  said  land  required  to  be  reclaimed 
under  said  act.  The  reclamation  law  Is  very 
favorable  to  the  entryman,  and  his  neglect 
and  refusal  to  make  the  proof  required  to  ob- 
'taiu  a  patent  when  he  has  complied  with  the 
law  sufficiently  to  authorize  him  to  do  so 
will  not  protect  him  from  the  payment  of 
legally  assessed  taxes. 

Under  the  reclamation  law,  where  a  per- 
son has  so  far  cotuplled  with  the  provisions 
thereof  by  residing  on  and  cultivating  ttae 
land  for  more  than  five  years,  he  can  com- 
plete his  title  at  any  time  by  making  tbe  final 
proof  required  and  paying  the  fees  provided 
by  law.  While  it  Is  tme  the  government  re- 
tains  the  title,  this  Is  done  simply  as  a  secu- 
rity for  the  payment  of  tbe  money  stlU  to  be- 
come due  on  the  purchase  price  of  the  water 
right  The  purchaser  under  that  law  has 
an  equitable  interest  in  such  land,  which  will 
ripen  into  a  title  In  fee,  and  he  may  receive 
a  patent  if  he  complies  with  the  law.  It 
was  held  In  Iowa  B.  It.  Land  Co.  v.  Fltcbpa^ 
rick,  52  Iowa,  244,  3  N.  W.  40,  that,  where  a 
corporation  Is  entitled  to  have  certain  land 
certified  to  under  a  grant  It  cannot  escape 
taxation  by  failing  to  bave  socb  eertiflcatloi 
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made.  In  Herrick  Jb  Steveiui  t.  Sargeot  & 
Lahr,  140  Iowa,  S90,  117  N.  W.  761,  132  Am. 
St.  Rep.  281,  It  was  beld  tliat  where  one  la 
entitled  to  make  final  proof  under  a  home- 
stead entry,  the  failure  to  do  so  Is  no  reason 
why  the  land  should  be  exempt  from  taxa- 
tion. See,  also,  BeUinger  t.  White,  S  Neb. 
380. 

The  ^miplalnt  shows  that  the  plaintiff  has 
done  all  that  Is  required  under  the  law  aa 
regards  residence,  caltlratlon,  and  improve* 
ment.  Be  can  at  any  time  complete  the  Ir* 
rigatton  of  at  least  half  of  the  area  In  the 
eatiY,  it  he  has  not  already  done  so,  and 
make  final  payment  <tf  the  charges,  fees,  and 
conunlsslons  due,  and  receive  bla  patent. 
Under  that  state  of  facts  his  Interest  In  said 
land  Is  subject  to  taxation.  See  NOTthem 
Pac.  By.  T.  Myers,  172  U.  8.  B89,  10  Sup.  Gt 
276,  48  L.  lid.  064. 

Oondidalns  the  antliorltieii  above  referxed 
to  in  connection  with  the  Reclamation  Act, 
whldi  act  provides  that  the  entryman  may 
sell,  assign,  and  mortgage  the  lands  after 
the  five  years*  i»0(^  has  bew  made  and  ac- 
cepted by  the  gavenunent,  necessarily  leads 
to  the  concloaion  that,  when  the  require- 
ments as  to  residence,  improvement,  and 
cultivation  have  been  met,  the  government 
recognizes  that. the  settlei^  has  a  valid  and 
substantial  property  right  In  and  to  bis  land, 
since  it  permits  blm  to  sell  and  give  the  pur- 
chaaer  the  same  right  that  he  has,  and  to 
obtain  patent  by  making  proof  of  reclama- 
tion and  final  payment,  and  does  not  require 
the  purchaser  or  assignee  to  be  a  qualified 
entryman.  In  like  manner  It  protects  the 
mortgagee  and  the  grantee  of  the  entryman. 
It  clearly  recognizes  that,  if  the  ent^man 
has  fully  complied  with  the  law,  he  has  a 
complete  equitable  title,  which  by  his  af- 
firmative action  can  be  made  at  any  time  in- 
to a  full  legal  title,  and  obtain  a  patent 
He  therefore  has  ancb  ah  Interest  In  said 
land  aa  Is  taxable  under  the  Constltation  and 
laws  of  this  state. 

[I,  7]  The  plaintiff's  interest  in  said  land 
is  not  such  as  Is  Teferred  to  in  the  statutes 
of  this  state  as  a  possessory  right  to  public 
lands.  Such  possessory  rights  thus  referred 
to  are  recognized  by  section  4552  et  seq.  of 
the  Code  of  Civil  Procedure  of  Idaho.  The 
rigfht  referred  to  there  was  a  squatter's  right 
upon  unsurveyed  land,  and  the  squatter  had 
no  legal  or  equitable  interest  In  the  land. 
There  is  a  clear  distinctioD  between  a  "pos- 
sessory right,"  which  is  initiated  and  made 
good  by  occupancy  and  settlement,  and  filing 
a  notice  thereof,  as  required  by  section  4054, 
Bev.  Codes,  and  the  right  which  accrues  to  a 
person  through  the  making  of  a  formal  home- 
stead or  other  entry  of  the  land  under  the 
laws  of  the  United  States.  When  the  pub- 
lic land  Is  Burvcared  by  the  govmnment  and 
filed  upon  by  a  qnauiaed  oitryman  In  the 
usual  way.  It  ceases  to  be  pnbUc  land ;  and 
If  the  entiynuui  compiles  wUh  the  law  theie- 


attet,  he  Is  entitled  to  a  patent,  and  when 
he  makes  his  proof  of  residence  and  culti- 
vation, and  makes  proof  of  reclamation  of 
one-half  of  the  Irrigable  land  contained  In 
his  entry,  he  is  entitled  to  a  patent  from  the 
government  In  the  case  of  Shiver  v.  Unit- 
ed States.  1S9  U.  8.  491.  16  Sup.  Ct  54,  40  L. 
Od.  281,  which  was  a  case  involving  the  cut- 
ting of  timber  from  a  homestead  aitry,  dw 
court  said: 

"While  we  liold  in  this  case  that  aa  between 
the  United  States  and  the  settler,  ttie  land  is  to 
be  deemed  the  property  of  the  former,  at  least 
so  far  as  is  necessary  to  protect  it  from  waste, 
we  do  not  wish  to  be  nnderatood  aa  expressing 
an  opmion  whether,  as  between  the  settler  and 
the  state.  It  may  oot  be  deemed  the  property  of 
the  settler,  and  therefore  sabject  to  taxation.** 

[I]  The  Interest  held  by  the  plaintiff  In 
said  lands  is  private  property,  and  Is  rec- 
(«nized  as  private  property  by  the  laws  of 
ttie  United  States  and  by  Qie  laws  of  this 
state.  If  the  Interest  of  the  settler  on  such 
lands  is  not  snbJetH:  to  taxation  until  patent 
finally  issues.  It  would  permit  the  settler  t». 
enjoy  for  years,  and  i>erh8ps  for  an  ordi- 
nary lifetime,  all  the  rights  and  privileges 
of  his  property  without  sharing  In  the  bur- 
den of  taxation.  He  is  ptfmltted  under  the 
law  to  lease,  mortgage,  or  sell  his  Interest  In 
such  land,  Is  not  required  to  reside  oa  It 
after  the  period  of  five  years  bas  ar^red. 
in  fact,  has  all  the  prlvUeges  of  possession 
and  ownership,  and  cleariiy  has  sodi  an  in- 
terest in  the  land  as  la  subject  to  taxation 
under  the  Constitution  and  laws  of  this  state. 

The  record  shows  that  he  has  made  five 
payments  on  his  water  right,  and  there  are 
five  defwred  payments  remaining  unpaid. 
Congress  passed  an  met  extending  the  pertod 
for  payment  under  reclamation  projects, 
which  was  SOTnrad  August  13,  I9f4.  Un- 
der that  act  the  tlma  for  making  paymoit 
was  extended  to  20  yaars,  and  if  tta  plaintiff 
takes  advantage  ot  t2ie  liberality  of  the  gov- 
emmm^  aa  expressed  in  that  act,  he  may. 
bjr  dedtailng  to  make  proof  of  redamatlim 
and  final  payment  on  his  water  right,  be  pro- 
tected from  paying  taxes  on  bis  Interest  in 
said  land  for  20  years,  provided  the  conten- 
tion of  oonnsel  for  idalnOff  be  correct '  And 
during  that  time  his  interest  in  said  land 
will  no  doubt  become  more  and  more  valv- 
able,  and  be  has  a  right  tJiereln  Oiat  he  may 
assign,  sell,  or  mortgage,  and  that  may  be 
sold  under  judicial  sal&  Sudi  a  settler 
clearly  has  a  vested  and  prlvats  Intereat  In 
the  land,  a  right  s^iarate  and  dtodnct  from 
that  of  the  government,  and  such  an  interest 
or  ri^t  la  taxable  under  the  laws  ot  tbls 
state. 

The  record  shows  that  plaintiff  bas  made 
proof  showing  that  he  has  complied  with  the 
requlremoits  of  the  general  homestead  law, 
and  if  it  wen  not  for  the  fact  OuA  his  land 
is  on  a  reclamation  project  and  that  he 
owes  tbB  government  cntalii  paymnts  for 
his  water  right,  he  would  now  be  entitled  to 
a  patent,  npon  making  proof  ot  reclamation 
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9t  OD»-hatf  of  the  Inlgabla  land  tn  his  en- 
try and  making  the  dtf  erred  paynMnts.  The 

ml  Interest  of  flie  gorenunent  In  fh»  land 
at  the  present  time  Is  that  of  a  mortgagee 
and  Uenholder  only,  which  Uen  thd  goTem- 
smt  is  not  reQolTed  to  go  Into  a  eonrt  to- 
foiedose*  under  the  reclamation  law. 

[f  ]  Ooonsel  Ua  plaintiff  sovgests  that 
there  la  no  meUwd  of  aitOEelng  llie  cAUee- 
tlODi  of  tba  tax  against  the  Intenst  a 
settler  in  snch  lands,  llwt  wMt^iniy  need 
not  wony  him,  sinee  ttia  land  Is  mbject  to 
taxation.  Clearly  the  interest  of  the  entry- 
man  can  be  sold  at  tax  sale,  and  the  lien 
of  wxMh  sale  f oreidoeed  and  ttUe  thereto  ob- 
tained, onder  the  proTislona  of  the  present 
lerenae  law  Arand  In  sectlMis  lST-144,  c. 
58,  Sees.  Laws  1918. 

[II]  Ihe  settler  has  the  right  under  the 
Reclamation  Act  to  mortgage  o*  sell  and 
coDTcy  his  Interest  In  said  land,  and  ma; 
Use  it  throng  Oe  fineclonue  (Kf  a  mutgaga 
Ibe  oonnty  may  tax  his  interest,  and,  if  the 
taxes  become  deUnqnoit,  may  sdl  his  In- 
terest in  the  land.  Nothing  that  the  ooanty 
authorities  have  due  m  oonld  do  ean  or 
irin  afftoct  Oa  rli^ti  or  Interests  of  the  Unit- 
ed States  In  soch  lands,  since  the  rli^  to 
enforce  its  claim  tor  doEerred  payments  on 
water  rights  exists  unchanged  and  unimpair- 
ed, whether  the  land  remains  the  property 
of  the  original  entryman,  or  has  passed  by 
TDlmitary  conveyance  or  Judicial  sale  from 
him  to  a  grantee,  or  whether  It  has  been 
sold  an$  transferred  by  the  county  for  the 
payment  of  delinquent  taxes. 

We  therefore  conclude  that  the  court  erred 
In  sustaining  the  demurrer  to  the  complaint 
and  entering  Judgment  perpetually,  or  at  all, 
enjoining  and  restraining  the  county  from  as- 
sessing said  Interest  of  the  plaintiff  in  eald 
land,  and  from  selling  or  disposing  of  such 
Interest  as  the  plaintiff  has  In  such  lands  for 
delinquent  taxes. 

The  cause  Is  remanded,  with  directions  to 
sostaln  the  demurrer  and  enter  Judgment  In 
favor  of  the  defendants.  Oostn  awarded  to 
dtfendants. 

TBUITT,  3^  concnrs. 


COOK  T.  SORRITLLS  et  aL    (No.  844i.) 
(SspRBM  Cbnrt  of  Oklahona.  Nor.  17. 1914.) 

(SyUahu  by  the  Court.) 

Pbihoipal  axd  Subctt  (I  125*)— DnoHABca 
or  Stjbxtixs— Biu^  ano  Notes. 

Where,  In  a  suit  on  a  promissory  note,  the 
evidence  does  not  tend  to  dteclose  an  asrreement 
between  the  payee  and  the  principal  debtor  for 
delay  in  its  paymoit,  a  judgment  m  favor  of  the 
■areties,  exonerating  them  from  payment  on 
that  KFomid,  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent  Dip.  SS  31^-828;  Dec  Dig.  | 
125.»1 
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Brror  from  County  Court,  Jefferson  Coun- 
ty; B.  T.  Price,  Judge. 

Action  by  Jesse  P.  Oook  against  O.  W. 
BomOB  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Bevexsed 
and  rananded,  with  directions  to  ascertain 
the  amount  recoverable  and  render  Judgment 
therefor. 

N.  O.  Peters,  of  Waurlka,  for  phdntUC  in. 

error. 

TUBNER,  J.  On  February  14,  1910,  Jesse 
P.  Cook,  plaintiff  In  error,  as  payee,  In  the 
county  court  of  Jefferson  county,  sued  Qeo. 
W.  Sorrells.  as  principal,  and  B.  G.  BoUlnger 
and  W.  L.  T.  Hilton,  defendants  in  error,  as 
sureties,  on  a  promissory  note  for  $369,  made, 
executed,  and  delivered  to  said  Cook  on  Jan- 
uary 23,  1908,  In  payment  for  a  span  of 
mules.  There  was  Judgmoit  by  default 
against  Sorrells.  For  answer  the  sureties 
pleaded  that  plaintiff,  Instead  of  collecting 
the  note  when  due,  for  a  valuable  considera- 
tion agreed  with  the  principal  debtor  to  ex- 
tend the  time  of  payment  several  months, 
by  reason  of  which,  they  say,  they  were  dis- 
charged as  sureties  upon  said  note.  After  is- 
sue Joined  by  r^ly,  there  was  trial  to  s 
Jury  and  Judgment  In  favor  of  the  sureties, 
and  plaintiff  brings  the  case  here.  He  as- 
signs that  the  «ourt  erred  In  failing  to  di- 
rect a  verdict  in  his  favor.  In  refusing  so 
to  do,  the  court  eCrred.  The  evidence  dis- 
closes that,  some  30  days  before  the  note  was 
due.  It  was  left  at  the  First  National  Bank 
of  Waurlka  for  payment;  that  the  same  was 
not  paid;  that  after  It  became  due  Sorrells 
attempted  to  sell  Oook  certain  land  belonging 
to  his  wife  and  minor  child,  with  the  under- 
standing that  the  note  in  controversy  was  to 
be  received  In  part  payment;  that  the  price 
of  the  land  was  agreed  upon  and  all  parties 
willing,  but  that  the  trade  was  never  'made, 
owing  to  the  fact  that  Cook  could  never  find 
time  to  dose  It ;  that,  pending  negotiations, 
Sorrells  moved  out  of  the  county,  taking  his 
effects  with  him,  after  which  the  sureties 
were  called  on  to  pay  the  note,  and,  when 
they  refused,  this  suit  was  brought  As  the 
evidence  nowhere  tends  to  prove  an  agree- 
ment, express  or  implied,  between  Cook  and 
Sorrells  extending  the  time  of  payment,  much 
less  a  consideration  to  su^toit  it,  the  Judg- 
ment must  be  reversed. 

In  UcLemore  v.  Powell  et  at,  12  Wheat 
665.  6  L.  Ed.  726.  a  part  of  the  syllabus 
reads: 

"An  apeemeat  between  the  creditor  and  prin- 
cipal debtor  for  delay,  or  otlierwlse  changing 
the  nature  of  the  contract  to  the  prejudice  of 
the  snrety,  in  order  to  discharge  the  latter,  must 
be  an  aareement  having  a  sufficient  c<Kisider»' 
tion,  and  binding  in  law  upon  the  parties." 

Se^  also,  Enhlman  t.  Lsavsoa,  IDzee.,  6 
OkL  006.  BO  Pac.  171. 

As  the  note  In  controversy  provides  for  an 
attorney's  fee,  the  Judgment  of  the  trial  court 
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Is  reTersed  and  remanded,  not  for  a  new 
trial,  but  with  directions  to  ascertain  the 
amount  of  the  same  and  render  Judgment 
upon  the  note,  Including  said  fee.  All  the 
Justices  concur. 

McCDAN  et  aL  r.  GORDON  et  aL  (No.  3800.) 
(Suprttne  Court  of  Oklahoma.   Not.  17.  1914.) 

fSyllabiu  by  the  Court.) 

1.  Deeds  (8  54*)— Dzlivkbt— Nbcessitt. 

A  deed  signed  and  acknowledged,  but  not 
delivered,  is  not  effectlTe  as  a  conveyance,  and 
does  not  transfer  or  pass  title. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  116;  Dec.  Dig.  |  54.*] 

2.  Deeds  (S  56*)— DEUvaar— Nbcebsitt. 

A  deed  executed  January  81,  1003,  and  re- 
tained by  one  of  tlie  grantors  until  January  16, 
1911,  vben  it  is  produced  to  enable  a  scrivener 
to  obtain  from  it  a  correct  description  in  order 
that  he  might  prepare  another  deed  for  a  part 
of  the  land  therein  described,  and  the  scrivener 
inadvertently  retains  possession  of  this  deed  and 
delivers  it  to  the  register  of  deeds,  where  it  is 
subsequently  found  by  the  surviving  widow  of 
the  deceased  grantee,  and  caused  to  be  placed 
of  record,  without  the  knowledge  or  consent  of 
the  grantors,  held,  such  deed  was  never  deliv- 
ered, and  was  not  effective  as  a  conveyance,  and 
did  not  operate  to  invest  the  grantee  with  title 
to  the  land  described  therein. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SS  117-123.  125;  Dec.  Dig.  S  56.*] 

Commissiouers'  Opinion,  Division  No.  2. 
Error  from  District  Court,  lincoln  County ; 
Chas.  B.  Wilson,  Judge. 

Action  by  John  B.  Gordon  and  another 
against  John  W.  McCuan,  as  executor,  and 
others.  Judgment  for  plaintiffs,  and  defend- 
ants bring  WTOr.  Afflrmed. 

J.  S.  Newby  and  W.  L.  Jobnaon,  both  of 
Chandler,  for  ptaintlfts  In  error.  Bltten- 
house  &  Rlttenhouse,  Roy  Hoffman,  and  Em- 
ei7  A.  Foster,  all  of  Chandler,  for  defendants 
In  error. 

GAI/BRAITH,  O.  The  writ  of  error  was 
sued  out  in  this  case  to  review  the  Judgment 
of  the  district  court  of  Lincoln  county,  ren- 
dered In  an  action  concerning  real  estate,  more 
particularly  to  remove  a  dond  and  to  quiet 
tiUe  to  the  N.  %  of  the  N.  H.  %  of  the  N.  W. 
%  of  section  13,  township  13  north,  range  S 
east  of  the  Indian  meridian,  located  in  Lin- 
coln county.  A  Jury  was  waived  by  the  par- 
ties and  the  cause  submitted  to  the  court 
for  trial.  The  finding  was  for  the  plaintiffs 
that  they  were  In  the  possession  of  the  lend 
and  had  the  legal  title  thereto,  and  that  the 
deed  under  which  the  defendants  claimed 
was  void,  end  that  they  bad  no  right  or  title 
in  and  to  said  land,  and  decreed  accordingly. 
The  plaintiffs  In  error  assigned  a  number 
of  errors,  nil  of  which  It  will  not  be  neces- 
sary to  consider,  inasmuch  as  they  are  not 
presented  In  the  manner  required  by  the 
rules  of  this  court. 

The  first  assigmnoit  Is  that  the  court  be- 


REPOBTOB  (Okl. 

low  erred  id  denying  the  mdtion  fbr  a  new 
trial.  The  grounds  for  the  motion  were: 
First,  that  the  Judgment  is  not  supported  by 
sufiBcient  evidence;  second,  that  It  Is  con- 
trary to  law;  and,  third,  for  errors  occuv 
ring  during  the  course  of  tba  trial  and  ex- 
cepted to  at  the  time 

[2]  The  idaintiffs  In  error  are  the  legal 
representatlTe  and  the  surviving  widow  and 
son  of  Fair  Gordon,  deceased,  the  brother 
of  the  defendant  in  error.  The  evidence 
showed  that  Fair  Gordon,  during  his  life- 
time, made  homestead  entry  of  the  N.  W.  ^ 
of  section  13,  township  13  north,  range  3 
east,  and  afterwards  relinqnlshed,  and  his 
brother,  the  defendant  In  errot,  made  home, 
stead  entry  thereon  and  In  February,  1002, 
obtained  a  patent  thereto  from  the  gOTem- 
ment  It  also  appears  that  the  decrased. 
Fair  Gordon,  and  the  defendant  in  error 
resided  together  In  the  same  house  on  this 
land  for  many  years,  and  that  the  defend- 
ants in  error  on  January  1,  1903,  executed 
a  warranty  deed  to  Fair  Gordon  for  an  nn< 
divided  one-half  Interest  In  this  quarter  sec- 
tion of  land.  It  la  contended,  howeTer,  that 
this  deed  was  never  delivered  and  was  re- 
tained in  the  possession  of  the  defendant  in 
error  until  January  16, 1911,  when  Fair  Gor- 
don was  upon  his  deathbed  and  sent  for  an 
attorney  to  make  his  will,  and  while  at  the 
house  the  attorney  was  requested  to  prepare 
a  deed  to  the  S.  H  of  this  quarter  section 
for  the  defendants  In  error  to  execute  to 
Fair  Gordon,  they  contending  that  tUs  deed 
was  executed  in  pursuance  of  an  agreement 
entered  into  between  them  and  the  deceased 
that  he  should  have  the  S.  %  of  the  quarter 
as  his  part  of  the  land.  In  order  to  get  the 
description  of  the  land,  the  deed  executed 
in  January,  1903,  was  produced  from  the 
trunk  of  the  defendant  In  error,  where  he 
kept  It,  and  delivered  to  the  attorney.  This 
second  deed  recited  that  It  was  executed 
"for  the  purpose  of  correcting  and  making 
more  definite  and  certain  the  description 

of  the  tract  of  land  In  a  deed  hereto- 

fore  made  by  the  said  grantor  to  the  gran- 
tee." It  is  contended  by  the  defendants  in 
error  and  found  by  the  court  that  the  second 
deed  was  executed  for  the  purpose  of  set- 
tling definitely  between  the  brothers  the  part 
of  the  land  that  was  going  to  Fair  Gordon, 
the  title  to  the  entire  160  acres,  being  In  John 
B.  Gordon,  and  that  the  deed  of  January, 
1903,  was  not  delivered  to  Fair  Gordon  and 
conveyed  no  title  to  him ;  also  that  the  law- 
yer to  whom  this  deed  was  delivered,  for 
the  purpose  of  getting  the  description  of  the 
laud  to  enable  him  to  prepare  the  second 
deed,  that  of  January  16, 1011,  inadvertently, 
and  without  the  consent  of  the  defendants 
In  error,  put  the  deed  of  1003  In  his  pocket 
with  that  executed  on  that  day,  and  carried 
both  deeds  to  Chandler  and  delh'ered  them 
to  the  register  of  deeds;  that  the  deed  of 
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JaniiaT7,  1911,  was  recorded  on  tbe  18th  of 
Janoary,  1811,  but  the  other  deed  was  not 
recorded  until  February  following,  when  the 
widow  of  Fair  Gordon  caused  the  same  to  be 
recorded  and  paid  the  recording  fees  thereon. 

The  principal  Isauea  in  the  case  were  is- 
sues of  fact,  viz.,  as  to  whether  or  not  the 
deed  of  January,  1903,  had  ever  been  deliv- 
ered, and  also  as  to  whether  or  not  this  deed 
was  placed  of  record  with  tiie  knowledge 
and  consent  of  the  defendants  In  error. 

The  defendant  in  error,  John  B.  Gordon, 
testified  relative  to  the  delivery  of  the  deed 
and  Its  possession  and  record  as  follows: 

"Q.  In  whose  possession  had  the  old  deed  or 
first  deed  been  amce  the  time  of  execution?  A. 
Mine,  always.  Q.  Did  yoa  deliver  it  to  Fair 
Gordon  or  any  other  person  for  him?  A.  I 
did  not.  Q.  Did  you  ever  get  it  out  for  any 
person  untu  you  got  it  out  for  Judge  Cordell 
to  take  the  description  from?  A.  No,  sir.  Q. 
Who  called  for  it,  for  the  description  at  that 
time?  A.  Judge  Cordell.  Q.  Did  yon  ever 
give  Judge  Cordell  or  any  other  person  consent 
to  place  that  on  record?  A.  I  did  not  Q.  Was 
it  ever  placed  on  record  by  any  connivance  or 
direction  of  youraelf?  A.  No,  sir.  Q.  Are  you 
in  possession  of  the  premises  described  in  this 
petition?  A.  Yes,  sir.  Q.  Have  you  been  con- 
tic  uoualy?  A.  Tes,  sir.  Q.  Do  you  live  there 
with  your  family?   A  Tes,  sir." 

There  Is  abundant  evidence  in  the  record 
to  sustain  the  finding  of  the  trial  court  that 
this  deed  of  1903  had  never  been  delivered, 
aud  that  It  had  been  placed  of  record  with- 
out the  fcnowledge  or  consent  of  the  gran- 
tors therein  named,  and  that  it  was  not  re- 
corded until  after  the  death  of  the  grantee. 
These  findings  are  therefore  binding  upon 
this  court  The  findings  of  fact  made  by  the 
trial  court  being  supported  by  the  evidence, 
the  Judgment  of  the  trial  court  finds  ample 
support  in  the  law. 

[1]  A  deed  does  not  take  effect  or  operate 
to  pass  title  until  It  Is  delivered.  Powers  t. 
Bode,  14  OtL  S81,  79  Pac.  89.  A  deed  execut- 
ed by  the  grantor  and  left  with  his  agent, 
who,  without  authority  so  to  do,  delivers  it, 
will  not  pass  title.  Hunter,  etc.,  Co.  t.  Spoi- 
cer,  21  OkL  165,  95  Pac.  757,  17  L.  R.  A.  (N. 
&)  022. 

Under  the  assignment  "errors  occurring 
during  the  course  of  the  trial,"  reference  Is 
made  to  certain  rulings  of  the  court  in  ex- 
cluding and  admitting  evidence  and  In  per- 
mitting amendments  to  the  pleadings.  The 
rnllngs  complained  pf  as  to  the  admission 
and  exclusion  of  evidence  are  not  assigned 
in  the  manner  required  by  the  rules  ot  this 
court,  inasmuch  as  all  the  evidence  offered 
and  excluded  is  not  set  out  in  the  brief,  so  that 
the  court  can  pass  upon  the  assignment  with- 
out referring  to  the  record,  and  for  ttiftt  rea- 
son these  assignments  cannot  be  considered. 
The  matter  of  amending  these  pleadings  both 
before  the  trial  and  during  the  course  of  the 
trial  is  largely  within  the  discretion  of  the 
trial  court  The  rule  is  settled  in  this  ju- 
risdiction that  the  trial  court's  ruling  on 
this  Question  will  not  be  disturbed,  unless  a 


clear  abuse  of  discretion  is  shown.  The 
plaintiff  In  error  has  failed  to  show  that  they 
were  prejudiced  in  any  way  by  the  amend- 
ment permitted  by  the  trial  court  The  Is- 
sues made  by  the  pleadings  were  not  mate- 
rially changed  by  any  of  these  amendments, 
and  it  does  not  appear  that  the  rights  of  the 
defendant  in  error  were  tu  any  way  prejudic- 
ed by  allowing  the  same. 

After  a  careful  examination  of  the  entire 
record,  we  are  convinced  that  the  judgment 
of  the  trial  court  effectuates  Justice  In  this 
controversy,  and  Is  sustained  by  the  law 
and  the  evidence,  and  that  the  exceptions 
sboald  be  overruled,  and  the  Judgment  ap* 
pealed  trmn  affirmed. 

FEB  GURIAH.  Adopted  In  whol& 


BimFOBD  T.  BENTON.    (No.  8926.) 
(Supreme  Court  of  Oklahoma.  Nov.  17,  1914.) 

(Syllabu*  by  the  Court,) 
NEW  Teial  (8  98*)— Gbodnos-Nkwlt  DI6- 

OOTEBKO  EVXDENOB. 

It  is  the  general  rule  that  newly  discovered 
evidence,  merely  cumulative  in  its  nature,  will 
not,  ordinarily,  be  sufficient  to  require  the 
granting  of  a  new  trial;  but  where  such  newly 
Recovered  evidence  goes  to  the  pivotal  point  in 
the  case,  uid  is  of  such  a  character,  and  so 
convincing  In  its  nature,  that  it  la  clear  that 
with  this  evidence  in  the  case  a  different  result 
would  have  been  reached,  tbe  court,  in  the  in- 
terest of  Justice,  should  grant  a  new  triaL 

[Ed.  Note.— For  other  cas^  see  New  Trial, 
Gent  Dig.  IS  201,  207;  Dec.  Dig.  I  99.*] 

Commissioners*  Opinion,  Dlvleion  No.  2. 
Error  from  County  Court,  Muskogee  County ; 
Orwtu  Donovan,  Judge. 

Action  by  H.  H.  Benton  against  6.  K 
Burford.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  with  direc- 
tions to  grant  a  new  trial. 

Blaheney,  Maxey  St  Miley,  John  H.  Mosier. 
and  Bush  Greenslade,  all  of  Muskogee,  for 
plaintiff  in  error.  Hutchings  &  German,  of 
Muskogee,  for  defendant  In  error. 

BBBWEB.  C.  This  is  a  suit  between  two 
real  estate  brokers  Involving  the  question  of 
the  division  of  comndssions.  It  was  filed  in 
a  Justice  of  the  peace  court  and  taken  from 
thence  on  appeal  to  the  county  court,  where 
a  Judgment  was  rendered  in  favor  of  the 
plaintiff  Benton,  against  the  defendant  Bur- 
ford,  in  the  sum  of  $76.  The  defendant  Bur- 
ford  brings  the  case  here,  as  plaintiff  in  er- 
ror, and  argues  two  propositions,  either  of 
which,  it  Is  asserted,  will  require  a  reversal 
of  the  case.  The  first  is  that  the  court  should 
have  granted  a  new  trial  on  the  grounds  of 
newly  discovered  evidence;  the  second,  er- 
ror In  certain  Instructions  which  were  giv- 
en, and  in  the  refusal  of  certain  requested 
instructions.  The  defendant  In  error  has  not 
filed  a  brief.  We  have  examined  carefully 
the  record  and  the  brief  filed  by  plaintiff  In 
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error,  and  from  an  examination  of  the  record 
of  the  trial  It  aniears  Out  tbe  contentton  of 
the  jdalntiiE  la  wnind,  and  ahovld  be  anataiih 
edt  on  tbe  ground  that  the  conrt  ened  In 
retoalng  to  grant  a  new  trial  on  account  of 
the  newl7  dl800¥«ed  evidence  presrated,  In 
the  motion  therefor,  1^  affldavlt.  It  appeaiB 
dearly  to  na  that  the  newly  dlacoTered  evi- 
dence waa  not  only  competent,  but  partlcnlar- 
ly  relevant  upon  the  pivotal  point  in  the 
case,  which,  when  bf^ed  down,  waa  a  quea- 
tlon  of  Twadty  between  the  two  broten,  and 
we  have  nxA  th»  allghteat  doubt  but  that  if 
this  evidence  had  been  produced  that  the 
Jury  would  have  arrived  at  a  dUEeroit  ver- 
dict 

OSwre  appears  to  have  been  mffldent  dili- 
gence shown  In  ttiB  mattw,  and  suffldent 
reasons  given  aa  to  why  thte  evidence  was 
not  avaUable  at  the  teial ;  and  while  it  might 
be  said  that  the  newly  dlaooversd  evidence  la, 
in  a  sense,  cnmulatlve,  yet  it  is  not  altocether 
so;  and,  besides,  the  general  rule  that  new- 
ly discovered  evidence,  merely  cnmulatlve 
In  Its  nature,  will  not  ordinarily  be  suffi* 
dent  to  require  the  granting  of  a  new  trial; 
yet  this  general  rule,  Uke  most  otherB,  has 
Its  exceptions;  and  one  of  them  is,  where  the 
newly  discovered  evidence  goes  to  the  pivotal 
point  in  the  case,  and  Is  of  such  a  character 
and  so  convindng  In  Its  nature,  that  the 
court  can  clearly  see  that  with  this  evidttice 
In  the  case  a  differait  verdict  would  most 
probably  result,  then  In  the  Interest  of  justice 
a  new  trial  should  be  ordered.  Wilcox  Sli- 
ver Plate  Co.  V.  Barclay.  48  Hun  (N.  T.)  64; 
Clegg  T.  N.  T.  Newspaper  Union,  61  Hun, 
232,  4  N.  T.  Supp.  280;  Bnlkln  v.  Ehret 
(Sup.)  20  N.  Y.  Supp.  731;  German  Nat 
Bank  of  Beatrice  v.  Edwards,  63  Neb.  604, 
88  N.  W.  657;  Parsons  v.  Lewlston,  B.  &  B. 
.  St  Ry.  Co.,  96  Me.  503,  52  AtL  1006;  Hesa 
v.  Sloane,  47  App.  Dir.  585,  62  N.  Y.  Supp. 
666 ;  Wilson  t.  Seaman,  15  S.  D.  103,  87  N. 
W.  577;  Oberlander  &  Co.  v.  Fiien,  129  Cal. 
690,  62  Fac.  254;  Levltsky  v.  Johnson,  35 
CaL  41;  Barker  v.  French,  18  Vt  460;  Pres- 
ton V.  Otey,  88  Va.  491,  14  8.  B.  68;  Wind- 
ham Co.  Bk.  V.  Kendall,  7  R.  I.  77. 

The  cause  is  therefore  reversed,  witlk  di- 
rections to  grant  a  new  trial. 

PER  CURIAK.   Adopted  In  whole. 


NIDIFFBB       MIDIFFER.    (No.  8868.) 
(Supreme  Court  of  Oklahoma.  Nov.  10,  19100 

(ByUaInu  by  the  CoitrtJ 

APPIAI.  AITD  EBBOK  (S  862*)— PBBBBinUTIOIT 

Bklow— Denial  of  New  Tbial. 

Errors  alleged  to  have  occurred  during  the 
progress  of  a  trial  cannot  be  considered  by  this 
court,  unless  the  overruling  of  the  motloD  for 
a  new  trial  is  assigned  as  error. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dif.  »  1960,  1961,  SSSi-tKiM; 
Dec.  big.  I  862.*1  •  ™' 


Commiwrlowwa'  Qptadon,  Dtvlalon  No.  1. 
Error  to  District  Court,  Ottawa  County; 
Beaton  8.  Dsria,  Jndfe. 

Action  bf  Lacy  Nldlffer  against  Bobeit 
NIdlffer  for  divorce  and  alimony.  JujOgment 
for  plaintUt  I  and  defendant  brings  error.  Af- 
firmed. 

Wm.  P.  Thompson,  of  Vlnita,  for  plaintiff 
in  error.  W.  H.  Eornegay,  of  Tlnita,  for  de- 
fendant in  error. 

BTRTENHOUSE,  G  Thla  acOcn  was  lii- 
stttated  In  the  district  court  of  Ottawa  coun- 
ty by  Lncy  Nldlffer  against  Robert  NMtfCta 
for  a  divorce  on  the  gronnds  of  adultery  and 
for  alimony.  Judffmmt  waa  rendered  in  fa- 
vor of  lAKj  Nldlffer  for  a  divorce  and  91,600 
allmosiy,  whidi  nun  waa  made  a  lien  on  tiie 
W.  ^  of  the  S.  W.  )4  of  section  5.  township 
26  N.,  range  28  iD^  I.  M.  Motton  for  a  new 
trial  was  filed  and  overmled,  and  exceptions 
allowed. 

The  action  of  the  trial  court  In  overruling 
the  motion  for  a  new  trial  le  not  assigned  ae 
error,  and  as  all  the  questions  raised  by  the 

petition  In  error  occurred  dqring  the  progresa 
of  the  trial,  we  cannot  consider  them,  In 
the  absence  of  an  assignment  of  error  based 
on  tbe  overmiing  of  the  motion  for  a  new 
trlaL  Avery  et  al.  v.  Hays  at  at,  14i  Pa& 
ffii4,  not  yet  offldaUy  reported. 
Tbe  canae  shoold  therefore  be  affirmed. 

PBBCUBIABS.  Adopted  in  Whole. 


DBINICER  et  al.  V.  KEPLBY  et  at 

(No,  8411.) 

(Supreme  Court  of  Oklahoma.   Nov.  10, 1S14J 

1.  ExnoTTTOBa  Aim  AnininOTaATosa  (|  97*) — 
Manaoeubnt  or  Estate  —  BicpijOTmrr 

CONTBAOT— VaUDITT— PdBUO  PoUCT. 

'  Plaintiffs  sned  defendants  before  a  justice 
of  the  peace,  alleginK  as  a  canse  of  action  that 
they  had  been  employed  by  defendant  C.  H. 
Drinker  to  find  a  purchaser  for  a  tract  of  land 
consisting  of  160  acres,  belonging  to  the  es- 
tate of  0.  B.  Drinker,  deceased;  that  defend- 
ants agreed  to  pay  tbem  aa  a  commuglon  all 
over  $6,800  for  which  said  land  might  be  sold ; 
that  plaintiffs  sold  the  land  for  |7,0S5;  that 
plaintiffs  bad  been  Mid  $1(X),  and  were  due  a 
balance  of  flSO.  C.  H.  Drinker  was  the  adndn- 
istrator  of  the  estate  of  C.  B.  Drinker,  deeeaa- 
ed,  and  defended  on  the  ground  that  said  con- 
tract was  contrary  to  law' and  was  against  pub- 
lic policy.  Defendant  contracted  wIUi  and  waa 
sued  in  his  individual  capacity.  Held,  that 
said  contract  for  commission,  not  having  been 
made  with  defendant  as  administrator,  and  in 
DO  way  affecting  tbe  property  of  snch  estate, 
was  not  contrary  to  law  and  public  policy,  and 
that  defendants  were  properly  held  liable 
thereon. 

[EM.  Note.— For  other  casas,  see  Bxeentofs 

and  Administrators,  Cent  Dig.  H  411.  411H ; 
Dec.  Dig.  §  07.«1 

2.  JtramcEs  of  the  Pbacb  (|  87*)  —  Pbocb- 

DUBE— OABMISHlCBnT— NBCESSTTT    OJ  Am- 

nAviT  AND  Bond. 

Plaintiffs  caused  a  writ  of  gamiahment  to 
be  Issued  by  filing  the  affidavit  required  law 
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coveniliic  prooeadingi  in  jaitio*  of  the  peace 
eonrts.  Detendants  mored  In  tiw  eonnt;  court, 
Then  tile  cause  waa  tried  there  m  appeal,  to 
qoaBh  the  Kamlahnent  writ,  on  the  ground  that 
the  affidavit  and  bond  required  to  obtain  a  writ 
of  attadiment  had  not  been  filed,  wiiich  motion 
waa  orerrnled.   HM,  not  error. 

[Ed.  Note.— For  otiier  cases,  see  Justices  of 
the  Peace,  Oant.  Dig.  H  20B-806;  Dee.  Dig. 

Error  to  Ooiinty  Gonr^  Okmulgee  Ooan- 
^;  Geok  A.  Jtibxa,  Judge. 

Action  by  OMfton  H.  Drinker  end  anotiier 
against  James  K.  Kepl^  and  anotlm. 
Jndgment  for.  jAalntlib,  and  defendanta 
bring  error.  Afllrmed. 

Herwlne  &  Newhouae,  of  Okmulgee,  for 
plalntitTs  in  error.  Tan  H.  Albertaoa,  of 
Sapnlpo,  tar  defendants  in  error. 

RIDDLE.  J.  The  parties  will  be  deslg- 
Dated  taeie  as  they  were  in  the  trial  court 
Plaintiffs  sued  defendants  before  a  justice  of 
the  peace,  by  filing  their  bill  of  particnlars, 
allying  In  substance  that  tbey  were  real 
estate  brokers,  and  that  in  March,  1911,  they 
entered  Into  a  contract  with  defendants, 
whereby  it  was  agreed  that  if  tbey  should 
find  a  pnrchaser  for  certain  real  estate  be- 
longing to  the  estate  of  one  C  B.  Drinker, 
deceased,  and  for  their  serrices  in  finding 
such  purchaser  and  making  a  sale  of  said 
property,  plalntKfa  were  to  have  for  thMr 
commission  all  orer  W300  for  which  said 
property  mlg^t  be  sold;  that  they  procured 
a  pnrchaser  fbr  said  pRKwrty;  titiat  the 
same  was  sold  for  $7,086;  that  there  was 
a  balance  due  plaintUto  defendants  the 
sum  of  $18S,  for  which  ^ey  pr^ed  jndg- 
mtait  On  the  same  day,  plaintiffs  filed  an 
affidarit  in  due  form,  alleging  In  snbstanee 
that  the  First  National  Bank  of.  Be^,  OkL, 
had  property  and  money  In  its  possession  be- 
longing to  said  defendants  and  was  Inddrted 
to  them  orer  all  legal  set-offs  and  exemj)- 
tloQs  In  the  sum  of  $1S5,  and  that  they  had 
good  reason  to  believe  and  did  believe  that 
plaintiffs  would  loose  their  claim,  unless  a 
garnishee  summons  was  issued  to  said  bank. 
Upon  the  filing  of  said  affidavit,  a  writ  of 
garuisluDent  was  Issued.  Said  cause  came 
on  for  trial  before  the  Justice,  and  defend- 
ants filed  a  motion  to  discharge  said  gar- 
nishment, upon  the  ground  that  no  affidavit 
and  bond  for  attachment  were  filed,  as  re- 
quired by  law.  This  motion  was  overruled. 
Od  the  trial,  judgment  was  rendered  for 
plaintiffs  for  the  amount  prayed  for.  A 
bond  was  executed  within  the  time  pre- 
scribed by  law,  and  an  appeal  was  prosecut- 
ed to  the  county  court  In  the  county  court, 
defmdauts  filed  a  demurrer  to  the  bill  of 
particulars,  which  was  overruled,  and  they 
raiewed  their  motion  to  discharge  the  gar- 
nishment, which  was  likewise  overruled. 
The  case  was  tried  to  a  jury,  where,  upon 
conclusion  of  plaintiffs'  testimony,  defend- 
ants demurred  thereto,  which  demurrer  was 


sustained  as  to  defendant  Minnie  S.  Drink- 
er, and  overruled  as  to  defendant  C.  H.  Drink- 
er. The  testlmoi^y  of  plaintiffs  sustains  the 
allegations  of  the  bill  of  particulars;  and 
the  testimony  of  defendants,  In  effect,  ad- 
mits the  agreement  alleged  by  plaintiffs. 
The  jury  returned  a  verdict  in  favor  of 
plaintiffs  for  the  full  amount  of  the  claim, 
from  which  judgment  defendants  prosecute 
this  appeal. 

[1]  It  is  first  contended  by  plaintiffs  in 
error  that  the  contract  was  void,  for  the  rea- 
son the  land  contracted  to  be  sold  belonged 
to  the  estate  of  G,  B.  Drinker,  deceased,  and 
defendant  C.  H.  Drinker  was  the  administra- 
tor; that  said  contract  could  not  be  enforced, 
either  against  him  individually,  or  as  ad- 
ministrator. This  contention  Is  not  sounid. 
Plaintiffs  sued  defendant  in  his  individual 
capacity,  and  the  testimony  of  plalntlffs- 
showB  that  the  contract  was  made  with  de- 
fendant In  his  Indiviaual  <»paclty,  and  not 
as  administrator.  The  contract  or  Oie  en- 
forcement thereof  In  no  way  affects  the 
property  of  the  estate.  We  know  of  no 
statute,  rule  of  law,  or  public  policy  which 
renders  such  a  contract  void.  The  rule  is 
well  settled  that  a  contract  made  by  an  ex- 
ecutor or  administrator  which  is  unauthor- 
ized, or  when  made  in  his  Individual  capac- 
ity in  behalf  of  the  estate,  or  in  reference 
to  property  belonging  to  the  estate,  if  con- 
taining  all  the  requisites  of  a  1^^  con- 
tract, is  enforceable  against  such  executor 
or  administrator  perstmally.  18  Oyc.  247, 
and  cases  cited. 

[2]  It  is  next  contended  that  the  justice  of 
the  peace,  as  well  as  the  county  court,  com- 
mitted error  in  overruling  the  motion  to  dis- 
charge the  writ  of  garnishment,  on  the 
ground  that  plaintiffs  did  not  make  and  file 
the  affidavit  and  bond  required  to  be  filed  to 
obtain  an  attachment.  Suffice  it  to  say  that, 
80  far  as  the  action  of  the  justice  of  the 
peace  in  overruling  said  motion,  the  same  is 
not  before  us  for  consideration.  We  are  of 
the  opinion  that  the  action  of  the  court  in 
overruling  this  motion  waa  not  error.  The 
proceeding  In  garnishment  is  purely  statu- 
tory, and,  while  the  requirements  of  the 
statute  must  be  met  In  order  to  entitle  a 
party  to  the  writ,  yet  plaintiffs  were  not  re- 
quired to  follow  the  requirements  of  the 
statute  in  attachment  proceedings.  The  law 
relative  to  garnishment  proceedings  is  spe- 
cial, and  the  parties  and  the  court  are  only 
required  to  follow  the'  provision  of  the  stat- 
ute, which  was  done  in  this  case.  If  the 
law  on  attachments  must  be  followed  in  se- 
curing a  writ  of  garnishment,  then  in  a 
court  of  record  the  plaintiff  must  file  two 
affidavits  and  two  bonds;  when  he  sues  out 
a  writ  of  attachment,  which  is  a  much  harsh- 
er proceeding,  and  one  which  may  result 
more  disastrously,  he  Is  only  required  to 
file  one  bond  and  one  affidavit  It  is  clear 
that  the  law  does  not  contemplate  the  fiUng 
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of  the  attacbment  affidavit  and  bond,  when 
a  writ  of  garnishment  only  Is  sought  Had 
the  court  committed  error  in  this  respect, 
we  are  of  the  opinion  that  it  would  be  harm- 
less, In  that  when  defendant  filed  his  bond 
to  appeal  the  case  from  the  Justice  court 
to  tlie  couuty  court,  by  order  of  the  Justice 
of  the  peace  the  garnishment  was  discharg- 
ed, and  the  money  of  plaintiffs  garnished 
was  released. 

These  two  points  being  the  only  grounds 
argued  In -counsel's  brief,  and  it  appearing 
from  the  record  that  the  cause  was  tried  to 
a  jury  upon  a  controverted  question  of  fact, 
and  the  Terdlct  was  returned  in  favor  of 
plaintiffs  and  Judgment  entered  thereon,  and 
since  no  error  affecting  the  substantial 
r^hts  of  plaintiffs  has  been  committed  by 
the  trial  coart,  the  judgment  la  affirm^ 
All  the  Justices  concur. 


SADZiER  T.  LEACH  et  al.    (No.  3S19.) 
(Supreme  Court  of  Ohiataoma.   Nov.  10,  1914.) 

(SyUabua  hp  the  Court.) 
JnsncBs  OP  the  Peace  (J  159*)— Appkal 

Bond— Right  to  Amend. 

Plaintiff  filed  hia  suit  in  replevin  in  a  jus- 
tice  of  the  peace  court  to  recover  poBscBaion 
of  certain  property  and  damages.  Upon  a  trial 
in  that  court  before  a  jury,  judgment  was  ren- 
dered in  favor  of  plaintiff  for  $83.75,  and  in 
favor  of  defendants  for  poaseasion  of  oie  prop- 
erty and  damages  in  the  sum  of  $40.  Plamtiff 
filed  his  appeal  bond,  which  was  approved  by 
the  justice,  and  the  cause  was  traniiferred  to 
the  county  court.  In  the  county  conrt,  defend- 
ants moved  to  dismiss  the  appeal,  on  the  ground 
that  the  bond  was  for  leas  than  double  the 
amount  of  the  Judgment  appealed  from.  Plain- 
tiff moved  to  be  allowed  to  amend  said  bond, 
and  permission  to  amend  was  denied,  and  the. 
court  held  that  it  acquired  no  jurisdiction  on 
appeal,  and  dismissed  the  appeal.  Held,  error; 
the  bond,  although  defective,  was  sufficient  to 
-confer  jurisdiction  on  the  county  court,  and 
plaintiff  should  have  been  permitted  to  amend. 

[Kd.  Note.— For  other  cases,  see  Jastlces  of 
the  Peace,  Cent  Dig.  ${  044,  KSO-678;  Dec. 
Dig.  9  159.  •]  *  " 

Error  to  County  Court,  Roger  Mills  Coun- 
ty; E.  B.  Tracy,  Judge. 

Action  by  J.  A.  Sadler  against  W.  W. 
Leach  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed, 
with  direction. 

T..  Ij.  Turner,  of  Cheyenne,  for  plaintiff  in 
error. 

RIDDLE,  J.  Plaintiff  In  error,  plaintiff 
below,  brought  this  action  in  a  Justice  of 
the  peace  court  of  Roger  KfUls  county  against 
defendants  In  error,  defendants  below,  to  re- 
cover possession  of  property  described  In  a 
chattel  mortgage,  securing  a  promissory  note 
of  $75;  said  mortgage  being  given  on  two 
certain  mules  therein  described.  An  order 
of  replevin  was  issued  for  said  property,  up- 
on affidavit  duly  filed.    Thereafter  defend- 


ants filed  their  answer,  denying  generally 
the  allegations  of  the  bill  of  particulars. 
They  admit  the  execution  of  the  note,  and 
allege  that  they  tendered  payment  of  same 
to  plaintiff  a  few  days  before  said  note  came 
due,  and  that  plaintiff  refused  to  accept  pay- 
ment of  said  note,  with  Interest  The  cause 
was  thereafter  tried  to  a  jury  in  the  Justice 
court  and  a  verdict  rendered  in  favor  of  de- 
fendants for  possession  of  both  mules,  and 
for  the  sum  of  $40  damages  and  for  coets, 
and  defendants  to  pay  plaintiff  the  sum  of 
$83.75  for  settlement  of  note  and  mortgage 
sued  on.  Plaintiff  filed  bis  notice  of  appeal 
to  the  county  court,  and  filed  his  bond  there- 
for. The  appeal  bond  was  thereafter  approv- 
ed by  the  Justice  and  the  cause  transferred 
to  the  county  court  At  the  trial  Of  the  cause 
In  the 'county  court,  defendants  moved  to 
dismiss  the  appeal,  for  the  reason  that  the 
bond  was  not  given  for  double  the  amount 
of  tiie  Judgment,  and  was  Insuffitdent  to  con- 
fer Jurlsdlctltm  on  said  court  to  determine 
said  cause.  The  court  sustained  said  mo- 
tion, for  the  reason: 

"That  the  appeal  bond  filed  in  the  justice 
court  for  appeal  in  this  cause  Is  insufficient  to 
confer  jurisdiction  on  the  county  court  to  allow 
an  amended  appeal  bond  to  be  filed,  or  to  take 
any  other  action  In  the  case,  except  to  dismias 
same." 

Plaintiff  prosecutes  this  appeal  from  the 
judgment  of  the  trial  court,  dismissing  said 
cause. 

No  brief  has  been  filed  on  behalf  of  defend- 
ants; and,  since  the  brief  of  plaintiff  tends 
to  sustain  the  proposittons  advanced  for  re- 
versal, we  are  at  liberty,  under  rule  7  of  this 
court,  to  reverse  the  case,  without  a  consid- 
eration of  the  case  on  its  merits.  But  since 
the  case  mnfit  be  roversed,  we  shall  consider 
the  errors  assigned,  in  order  that  they  may 
not  arise  on  retrial.  The  errors  assigned  for 
consideration  are:  (1)  The  court  erred  In 
sustaining  the  motion  to  dismiss  the  appeaL 
(2)  The  court  erred  in  refusing  to  permit 
plaintiff  to  file  an  amended  appeal  bond. 

The  appeal  bond  filed  in  this  case  la  not 
in  a  sum  double  the  amount  of  the  Judgment; 
appealed  from ;  but,  notwithstanding  this 
fact,  it  was  sufficient  to  confer  jurisdiction 
upon  the  county  conrt  to  hear  and  determine 
the  action.  Section  5466,  Rev.  Laws  1910; 
C,  R.  I.  &  P.  Ry.  Co.  V,  Moore,  34  Okl.  199, 
124  Paa  989;  Spauldlng  Mfg.  Co.  v.  Roff,  34 
Okl.  309,  125  Pac.  727;  Harper  v.  Pierce, 
37  Okl.  457,  132  Pac.  667,  44  L.  R.  A.  (N.  8.) 
1144;  Roberts  v.  Converse,  37  OkL  169,  131 
Pac.  B89;  .Chicago,  K.  &  W.  R.  Oo.  v.  Abilene 
Townslte  Co.,  42  Kan.  97,  104,  21  Pac.  1112. 

In  the  case  last  cited,  the  statute  of  Kan- 
sas, which  is  identical  with  section  6466.  Rev. 
Laws  1910,  governing  appeals  from  Justice 
courts,  was  construed ;  and  the  court  held  that 
the  district  court  acquired  Jurisdiction  of 
the  subject-matter  of  the  action,  eren  though 
the  bond  was  not  double  the  amount  of  the 
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award.  The  language  In  tills  case  was  quot- 
ed and  adopted  by  this  court  In  tbe  case  of 
B,  I.  *  P.  By.  Go.  T.  Moore,  sopxa,  and 
there  Is  no  reason  why  the  role  there  stated 
should  not  govern  this  ease.  We  thereto^ 
hold  that  tlie  ai^>eal  Ixnid  was  snffldent  in 
the  case  at  bar  to  confer  Jurisdiction  on  the 
county  court  to  entertain  the  appeal. 

The  only  other  defect  In  the  appeal  bond 
Is  that  It  Is  not  conditioned  as  required  by 
section  5466,  Rev.  Laws  1910,  which  requires 
that  "the  action  shall  be  prosecuted  without 
delay."  In  the  case  of  Roberts  t.  Converse, 
supra,  wherein  the  question  under  consid- 
eration was  passed  upon,  in  the  ayllabns  tiie 
court  says: 

"Where  a  bond  given  <m  appeal  from  justice 
court  is  correct  in  every  respect,  except  that 
the  statutory  words  'to  prosecute  without  de- 
lay* are  omitted  from  the  condition,  it  is  error 
to  refuse  leave  to  correct  tbe  error  by  filing 
a  new  bond  conditioned  as  required  by  law." 

Plaintiff  in  error  offered  to  file  a  new  bond 
in  the  county  court,  but  the  court  held  it  was 
without  Jurisdiction  to  allow  plaintiff  to  flle 
an  amended,  or  new  bond.  It  Is  a  well-set- 
tled  rule  of  construction  that  It  la  the  duty 
of  a  court  to  permit  an  appeal  bond  to  be 
corrected  or  amended,  as  provided  in  section 
63H  Comp.  Laws  1909.  R.  L  &  P.  Ry. 
Co.  V.  Moore,  34  OkL  199.  124  Paa  989; 
Spaulding  Mfg.  Co.  v.  Roff,  supra;  Spauld- 
log  Mfg.  Co.  T,  Witter,  34  Okl.  313,  125  Paa 
729. 

For  the  foregoing  reasons,  the  Judgment 
of  the  trial  court  must  be  reversed,  with  di- 
rection to  vacate  the  Judgment  and  proceed 
in  accordance  with  this  (^linion.  AH  the 
Jostioes  concur. 


WAPLES-PAINTER   CO.   v.   BOARD  OF 
COM-RS  OP  LOVE  COUNTY. 
(No.  3839.) 

(Snpreme  Court  of  Oklahoma.   Nov.  10,  1914.) 

(Bpllaiut  Tuf  th9  Oourt.) 

Appeal  aud  Ebboe  (i  778*)— Failiibb  to 

File  Brief— Disuissai^ 

Where  piaintifC  in  error  baa  failed  to  file 
a  brief  as  required  by  rule  7  of  this  court  (38 
Okl.  vi,  137  rac.  ix),  the  appeal  will  be  dis- 
missed for  want  of  prt^ecution^ 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gfi  3104,  3108-3110;  Uec. 
Dig.  I  773.*] 

Commissioners*  Opinion,  Division  No.  1. 
Error  to  District  Court,  Lore  County;  S til- 
well  H.  Russell,  Judge. 

Action  by  the  Waples-Palnter  Company 
against  the  Board  of  County  Commissioners 
of  Love  County.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Dismissed. 

Eddlonan  ft  Otaluun,  of  Marietta,  for 
plaintiff  in  error.  H.  A.  Stanley,  of  Marietta, 
for  defendant  in  error. 

RimSNHOUSB,  0.  ThlB  appeal  was  filed 

to  this  court  April  16,  1812.   Neither  party 
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has  filed  a  brief,  nor  hare  tiiey  offned  may 
excuse  for  tba  fiallnre  to  do  so.  It  la  evident 
that  the  prooeedlnga  have  been  abandoned. 
Hie  appeal  abould  tlierefore  be  dlsmlaaed  for 
want  €f  proaeoatlon  unAer  rule  7  oC  this  court 
(88  Old.  vi,  187  Pae.  iz).  Crone  t.  Duncan  et 
al.,  86  OU.  617.  129  Paa  7U;  Nldwlson 
Barnes,  140  Pae.  IISS. 

PBK  OUBIAM.  Adopted  In  wbole. 


DUNN  T.  TOWN  OF  rOBAKEB.  (No.  3847.) 
(Supreme  Court  of  Oklahoma.  Nov.  10, 1914.) 

CStfUebM  by  the  Court.) 

L  HtrnioiPAi.  OoBPOEATioirs  (i  173*)— Opfi- 
CEBs— Action  on  Official  Bond— Bubmh 
OF  Proof. 

The  burden  of  proving  the  covenants  con- 
tained in  an  official  tmod,  as  alleged  In  the  pe- 
tition, is  upon  tbe  plaintiff,  and  Its  failure  to 
produce  the  bond  or  otherwise  prove  such  cov- 
enants is  fatal  to  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  f|  S99-409;  Dee. 

2.  municipax  cobpobationa  (|  173*)— toww 
Tbeastibeb— Offioxal  Bond. 

Where  the  statute  provides  the  time  at 
which  an  office  shall  be  filled  by  election  or  ap- 
pointment and  a  bond  Is  fdven  for  tiie  anex- 
pired  term  of  such  office,  such  bond  is  not  a 
continuing  bond  securing  the  town  against  a 
defalcation  of  a  treasurer  during  a  succeeding 
term. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporattons,  Cent.  Dig.  U  899-409;  Dec.  iHg. 
fi  178.*] 

Gommisaloners'  Opinion.  Division  No.  1. 
Error  to  Coimty  Court,  Osage  County;  C.  T. 
Bennett,  Judge. 

Action  by  the  Town  of  Foraker,  Osage 
County,  Oklahoma,  a  municipal  corporation, 
against  J.  T.  Dunn.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed  and 
remanded. 

R.  B.  Boone  and  Leahy  &  McDonald,  all  of 
Pawhuska,  for  plaintiff  in  error.  Grixistcad 
&  Scott,  of  Pawhuaka,  for  defendant  In  error. 

RITTENHOUSE,  C.  In  about  the  month 
of  March,  1900,  W.  Scott  Samuels  was  ap- 
pointed and  qualified  as  treasurer  inf  tbe 
town  of  Foraker,  Osage  county,  OkL,  to  flU 
the  unexpired  term  of  Mr.  Blt&etts,  who  re- 
signed as  such  treasurer,  and  executed  a 
bond  as  such  treasurer.  At  the  trial  evi- 
dence was  offered  to  show  that  the  bond  had 
been  lost,  and  that  it  was  made  in  the  sum  of 
(1,000;  that  It  was  Bigned  by  W.  Scott  Sam- 
uels aa  principal  and  J.  T.  Dunn  as  surety. 
The  plaintiff  proved  that  In  October.  1010,  W. 
Scott  Samuds  was  ahort  f52S  in  Us  account. 
No  evidence  was  offered  as  to  when  the  shorb- 
age  occurred,  and  there  was  no  evidence  to 
show  whether  W.  Soott  Samuels  was  elected 
at  the  spring  election  of  1909,  as  provided  by 
section  1002,  Comp.  Laws  1909,  or  was  hold- 


DUKN      TOWN  OF  FORAKER 


*ror  oUiw  cssw  sss  SUM  toplo  sad  sMtlAD  NUMBER  la  Dso.  Dig.  A  Am.  Dig.  Ksr-No.  BMrlss  *  B«p  r  liid«z« 
144P^28 


Digitized  by 


354 


144  PACIFIC 


BBPOBTDB 


(Okl. 


Ing  over  until  bis  successor  had  quallfled.  A 
demurrer  was  filed  to  tlie  soffldeacy  of  the 
<4Tlda)C6  and  oTermled  by  the  court,  and  the 
■ruling  on  such  demurrer  Is  assigned  as  error. 

[1]  The  record  presents  two  questions  for 
our  determination:  (1)  Wag  the  burden 
proof  upcn  the  plaintiff  to  show  the  covenants 
contained  In  the  bond  befwe  a  reoovery  could 
be  had;  and  ^)  whether  there  was  any  proof 
to  show  that  the  shortage  occurred  during  the 
uneq>lred  term  of  B(r.  Blcketts  for  which  W. 
Scott  Samuels  was  appointed  as  sodi  treas- 
urer and  for  which  -sndi  bond  was  gtven. 

The  evidence  of  witness  Gonyers,  who  pre- 
pared the  Ixmd  is  as  follows: 

"Q.  What  was  the  penal^  of  the  bond  if  you 
remember,  the  one  you  prepared?  A.  I  have 
no  actual  memory  of  that  bond;  I  have  in 
mind  $1,000  but  I  don't  know  whether  I  got 
It  from  the  bond.  Q.  To  the  best  of  your  abil- 
ity, will  you  name  the  conditions  in  the  bond? 
A.  I  don't  believe  I  can  begin  to  name  them; 
I  drew  up  a  bond  conditioned  to  faithfully  per- 
form the  duties  of  the  office,  that  is,  just  what 
I  suppose  I  did;  I  don't  remember  the  actual 
diawing  of  the  bond.  Q.  Give  to  the  best  of 
your  knowledge  what  it  contained.  A.  The  bond's 
terms  made  some  one  liable  to  the  town  of  For- 
aker;  the  bond  wasn't  executed  before  me.  It 
was  iust  an  ordinary  bond  of  that  kind.  Q. 
Was  that  bond  drawn  fdr  the  treamrer  to  ex- 
ecute? A.  I  beliere  so;  yes,  sir.  •  •  *  Q. 
You  remember  who  the  principal  was  oa  that 
bond?  A.  Yes.  sir;  I  remember  the  treasurer. 
Q.  Who?  A.  W.  Scott  Samuels.  Q.  Who  was 
before  W.  Scott  Samuels  qualified?  A.  Mr.  Bick- 
etts.  Q.  Did  be  resign  before  his  term  of  of- 
fice expired?    A,  It  occurs  to  me  that  he  did. 

Now  the  surety  on  the  bond  was  whom?  A. 
I  can't  say  to  my  owa  knowledge,  It  was  under- 
stood generally  uiat  Ur.  Dunn  was  to  be  one.** 

WttnesB  W.  L.  Leaton,  who  waa  city  clerk, 
testified  aa  follows: 

"Q.  T^  the  jury  In  your  own  way,  du  pro- 
visions of  that  bond,  as  near  as  you  can.  A. 
I  can't  swear  as  to  what  should  be  in  the  bond. 

*  *  *  Q.  You  say  you  don't  remember  the 
tenns  of  the  bond?  A.  No,  dr.  Q.  Yon  don't 
remember  the  penal  sum  it  was  written  for?  A. 
I  think  fl,O0O.  Q.  Yon  can't  state  positively 
that  was  the  amount?  A.  No,  sir.  Q.  Can 
you  state  how  long  the  bond  was  to  run  for? 
A.  I  can't  Q.  You  don't  recall  that  there  was 
a  stipulation  in  that  bond  that  it  would  hold 
good  for  the  unexpired  term  of  Mr.  Ricketts 
only?  A.  It  seems  to  me  there  was  a  stipula- 
tion of  that  kind  recorded  in  the  minutes,  but, 
being  in  the  bond,   I   can't  remember  that. 

•  •  •  Q.  What  period  of  time  did  that  bond 
govern?  A.  I  don't  remember.  *  •  *  Q. 
When  did  this  shortage  accrue?  A.  Never 
knew  when  it  commenced;  I  never  did  audit 
the  books  careful  enough  to  know  the  dates  of 
the  shortage.  There  was  some  commenced  a 
sho^t  time  after  he  waa  appointed.  Q.  How  long 
after?  A.  About  a  month  or  two.  *  *  *  Q. 
He  had  been  continuallypaying  warrants  drawn 
on  the  treasury?  A.  Yes,  sir.  Q.  It  would 
be  hard  to  state  when  this  shortage  occurred, 
wouldn't  it?   A.  Tea,  sir." 

Mr.  Shledler  testified  as  follows: 

"Q.  Did  you  ever  read  the  bond?  A.  I  expect 
I  did— I  don't  remember.  •  •  •  Q.  Do  you 
remember  the  atnount  of  the  penalty?  A.  Well 
I  think  it  was  $1,000,  if  I  haven^t  forgotten. 
Q.  Tel]  the  court  the  best  recollection  you  have 
of  the  other  conditions  of  the  bond.  A,  I 
couldn't  tell  you  what  was  in  the  bond:  I  prob- 
ably read  it,  but  I  couldn't  tell  as  to  the  condi- 
tions of  it*  I  suppose  it  was  gotten  up  light. 


I  wouldn't  say  what  all  waa  In  It  *  *  *  Q. 

You  say  you  can't  recollect  reading  that  bond 
at  all?  A.  No.  sir;  I  think  I  read  it.  but  I 
don't  remember  it  *  *  *  Q.  Ton  are  not 
familiar  or  recollect  the  oonditioiis  and  appear^ 
aace  of  tiiat  bond?  A.  No." 

This  l8  all  tile  evidence  rdatlng  to  Oie 
amoont,  dnratlon,  ooraunts,  and  parties  to 

anch  bond. 

Section  864,  Oomp.  Iaws  1909,  provldee 
that  the  treasurer  shall,  within  10  days  afttf 
his  election  or  appointment,  give  bond  paya- 
ble to  the  town  with  freehold  sureties  In  such 
amount  as  the  board  of  trustees  shall  direct, 
and  such  bond  shall  be  for  doable  the  amount 
of  the  estimated  tax  dnpllcates  for  the  cur- 
rent year.  Beading  this  section  of  our  stat- 
ute Into  the  bond  and  construing  It  In  connec- 
tion with  the  evidence  offered,  we  are  still 
unable  to  find  anything  which  gives  us  any 
Information  as  to  the  covenants  contained  In 
the  b<md.  It  Is  alleged  In  the  petition  that 
at  the  time  the  d^endant  was  appointed 
treasurer  of  said  town,  he  was  required  to 
make,  execute,  and  deliver  to  plaintiff  his 
certain  bond,  conditioned  for  the  faithful 
performance  of  all  the  duties  Incumbent  npon 
him  by  reason  ot  his  appointment,  and  to 
well  and  truly  pay  and  cause  to  be  paid  onto 
said  plaintiff  or  upon  its  order  all  sums  of 
money  coming  into  his  hands  as  such  treas- 
nrer.  There  Is  not  a  scintilla  of  evidence  In 
support  of  thia  allegation,  nor  does  the  stat- 
ute specify  that  these  particular  covenants 
alleged  shall  be  contained  in  the  bond.  All 
the  witnesses  testified  that  they  did  not  know 
what  covenants  vrare  contained  in  the  bond, 
and  In  an  action  against  a  surety  on  an  ofB- 
dal  bond,  we  are  not  at  liberty  to  assume 
what  covenants  were  contained  In  the  bond. 
The  burden  of  proving  the  covenants  as  set 
forth  In  the  petition  Is  npon  the  plaintiff  and 
a  failure  to  do  so  Is  fatal  to  a  recovery. 
Murfree,  Official  Bonds,  section  690  et  seq., 
section  126  et  seq.;  2  Enc.  of  Evidence,  5^. 

[2]  The  next  question  Is  whether  there  wu 
any  j^eoot  to  show  that  the  shortage  occurred 
during  the  unexiAred  tram  of  Mr.  RldSetta,  for 
which  W.  Scott  Samuels  was  appointed  as 
sndi  treasurer  and  tor  which  audi  bond  was 
glvoL  The  unexpired  term  of  office  of  Mr. 
Blcketts  as  treasurer  expired  byoperatkm  of 
section  1002,  Comp.  Laws  1909,  on  the  first 
Monday  in  May,  1909,  unless  at  that  Ume  his 
successor  failed  to  duly  qoallfy,  In  whlcdi 
event  he  would  hcAd.  over  under  section  10, 
article  28,  cS.  the  Constitution  until  his  suc- 
cessor had  duly  qualified.  However,  there  Is 
no  contention  on  behalf  of  the  plaintiff  that 
W.  Scott  Samu^  wm  holding  over  under  sec- 
tion 10,  atqira,  and  tiierefore  tiie  qoestlon  as 
to  whether  a  surety  would  be  UaMe  for  a  de- 
fault vhile  tlie  prlnd^  was  holding  over 
under  said  sectloa  10,  sn^a.  Is  not  presented 
for  onr  CMislderation. 

Witoess  for  plaintiff  testified  tbat  the  min- 
ute book  of  said  town  shows  that  the  bond 
was  i^ven  for  the  unexpired  term  for  which 
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Mr.  BliAette  wonld  bam  iwed  if  be  had  not 
resl^ied.  In  addition  to  tUa,  Wltneaa  Oon- 
yen  testifled  that  tbe  bond  was  given  for  the 
unexpired  term  tA  Ur.  Ricketts,  and  It  was 
bis  recollection  that  the  bond  contained  that 
limitation,  niere  was  no  efEort  made  on  be- 
half  of  the  jdalntlff  to  show  when  this  Bbort- 
age  occurred,  wbether  during  the  unexpired 
term  of  Mr.  Ricketts,  or  dnrlng  the  term 
from  the  first  Monday  In  May,  1909,  to  Octo- 
ber 16,  1910,  when  W.  Scott  Samuels  resign- 
ed. If  the  shortage  occurred  during  the  last 
term,  the  surety  on  the  bond  for  the  first 
term  conld  not  be  held  liable  for  such  short- 
age. There  was  not  only  an  absence  of  proof 
as  to  when  the  shortage  occurred,  but  tbe 
witness  W.  L.  Leaton,  who  was  clerk  of  the 
town  of  Foraker,  testified  that  he  did  not 
know  when  the  shortage  commenced,  as  he 
did  not  audit  the  books  carefully  enough  to 
know  the  dates  of  the  shortage.  Where  the 
statate  provides  the  time  at  which  an  office 
shall  be  filled  by  election  or  appointment  and 
a  bond  la  i^ven  for  tbe  unexpired  term  of 
socb  office,  such  bond  la  not  a  continuing 
bond  securing  tbe  town  agalnat  a  defalcation 
of  a  treasorer  dnrlng  a  succeeding  term.  6 
Cyc.  773;  O'Bilen  t.  Mnrpby,  175  Uasa.  263. 
56  N.  B.  283.  78  Am.  St.  Bap.  487;  Xreasuer 
of  State  T.  Mann,  34  Tt  871. 80  Am.  Dec.  688; 
People  T.  Alkenhead  et  aL.  6  OaL  IQB,  10 
Am.  St  Bepu  806:  King  Goonty  t.  Ferry,  5 
Wasb.  586.  83  Fac.  538.  10  U  B.  A.  000.  84 
Am.  St  BepL  881;  Mnifiee^  Official  Booda,  H 
596.  421. 

Tbe  trial  court  erred  In  refusing  to  sus- 
tain the  demurrer  to  the  evidence,  and  tbe 
caose  should  therefore  be  reversed  and  re- 
manded, with  instructions  that  the  Judgment 
be  set  aside,  aud  that  the  demurrer  to  the 
erldence  be  sustained. 

PEB  CUBIAM.  Adopted  In  whole. 


HOHB  BTATB   BANK   OF  BOBABT 
CLANGT.   (No.  3606.) 

iSa^eme  Court  of  Oklahoma.  Nor.  1^  1914.) 

(SyUdbiu  Iv  the  Court.) 

Appeal  akd  Ebbob  (|  978*)— DieCBcnoNABT 

RuuMO— New  TaiAL. 
The  SopreoM  Court  will  not  reverse  an  ot^ 
der  anting  a  new  trial  unless  error  dearly  ap- 
pears in  respect  to  some  question  of  law. 

[Ed.  Note.— For  other  oaaes,  see  Appeal  and 
Error,  Cent  Dig.  H  8866-8870;  Dec.  Dig.  1 
978.»] 

Error  from  County  Court,  Caddo  Coun- 
ty; a  BoBB  Hnm^  Judge. 

Action  by  the  Home  State  Bank  of  Hobart. 
a  corporation,  against  Jim  Clan^.  New 
tiial  granted,  and  plaintiff  brings  error.  Af- 
firmed. 


If,  H.  ^ys,  Hobart,  fat  plaliMlff  In  w 
ror.  A.  P.  Jobnai^  af.  Carnegie,  fox  defOid- 
ant  In  error. 

BLBAICMOBB,  J.  This  la  an  appeal  from 
an  order  granting  a  new  trial.  Tbe  action 
is  one  for  tbe  conversion  of  cattle  claimed 
by  plaintiff  under  a  dtiattel  mortgage;  13ie 
pleadings  wen  settled  and  the  case  set  for 
trial  on  a  day  certain,  when,  upon  default 
of  defendant,  tbe  canae  waa  tried  to  the 
court  and  judgment  nndered  for  plalntUT. 
At  tbe  aame  term,  bat  man  than  ttiree  days 
thereafter,  defendant  filed  his  motkn  to  va- 
cate tbe  judgment  and  grant  a  new  trial  for 
tbe  roaaona:  (1)  Misconduct  of  the  plalntlfl 
and  bla  attorney ;  and  (2)  acddttit  and  snr* 
prise  which  ordinary  pruduice  conld  not 
have  guarded  against  Tbe  motion  waa 
supported  by  affidavits.  The  defendant  con- 
tended that  by  reason  of  an  agreement  bad 
between  counsel  for  both  parties  tbe  cause 
waa  not  to  be  tried  on  the  day  it  appeared 
upon  the  calendar,  but  was  to  be  reset  for  a 
later  day  or  continued  for  the  term;  that 
relying  upon  such  agreement  his  attorney 
was  absent  from  the  state  at  the  time  of  the 
trial;  and  that  neither  defendant  nor  hia 
counsel  learned  of  the  trial  of  the  case  and 
rendition  of  the  Judgment  until  more  than 
three  days  thereafter.  Plalntifl  claimed  that 
while  the  matter  was  discussed  by  counsel 
no  such  agreement  was  In  fact  made.  The 
trial  court,  upon  consideration  of  tbe  affl< 
davits  and  oral  testimony,  vacated  tbe  Judg- 
ment and  granted  a  new  trial  upon  payment 
of  coats  by  defendant  This  action  of  the 
court  is  the  only  error  assigned  for  reversaL 

It  is  the  duty  of  a  trial  court  to  see  that 
every  litigant  is  afforded  an  opportunity  to 
present  his  case  and  have  It  fairly  determin- 
ed upon  its  merits,  unless  as  a  consequence 
of  bis  own  lachee  be  has  waived  or  lost  such 
right 

A  motion  for  a  new  trial  upon  the  ground 
assigned  is  addressed  to  the  discretion  of  the 
court;  and  the  uniform  rule  seems  to  be  that 
the  trial  court,  having  seen  and  heard  all 
that  has  taken  place  in  the  case  and  having 
the  best  opportunity  for  the  ascertainment  of 
the  merits  of  the  motion  for  a  new  trial, 
is  allowed  a  wide  range  of  discretion  in 
determining  whether  or  not  the  same  should 
be  granted.  And  this  court  has  held,  in 
CitizenB'  State  Bank  of  Lawtoa  v.  Chat- 
tanooga State  Bank  et  al.,  23  Okl.  767.  101 
Paa  1118,  that: 

"The  granting  of  a  new  trial  being  so  much 
within  uie  discretion  of  the  trial  court,  this 
court  will  not  reverse  an  order  of  auch  court 
granting  a  new  trial,  unless  error  is  clearly  es- 
tablished in  respect  to  some  pure,  simple,  and 
unmixed  question  of  law." 

We  cannot  say  that  there  was  error  in  tbe 
order  at  tbe  trial  court  granting  a  new  trial, 
and  the  same  is,  accordingly,  affirmed.  All 
tbe  Justices  concur. 
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QBBICAN-AMERIOAN  INS.  GO.  t.  NEW- 
BORN.   (No.  3417.) 
(Snpreme  Court  of  Oklahoma.  Nor.  10, 1914.) 

fSpllabua-  if/  the  Court.) 

Appeal  and  Ebbob  (§  530*)— Pbesentation 
FOB  Review— Refttbal  to  Retax  Ooars. 
The  ruling  of  a  trial  court  od  motion  to  re- 
tax  coats  cannot  be  reviewed  by  the  Snpreme 
Court  unless  made  a  part  of  the  record  by  bill 
of  exceptions  or  case-made. 

[Ed.  Note.— For  other  caseB,  see  Appeal  and 
Error.  Cent  Dig.  »  2384-2306;  Dee.  Dig.  | 
630.*] 

Brror  from  DlBtricC  Court,  Ourvln  Oonntr; 
B.  McMilUm.  Judge. 

Action  between  the  German-American  In- 
■orance  Company  and  T.  H.  Newborn.  From 
a  refusal  to  retax  costs,  the  insurance  com- 
pany brings  error.  Dismissed. 

Stringer  &  McQueen,  of  Oklahoma  City, 
for  plaintiff  in  error.  J.  B.  Thompson,  of 
Pauls  Valley,  for  defendant  In  error. 

BLEAKMORE.  3.  This  Is  an  appeal  from 
an  order  of  the  district  court  of  Garvin  coun- 
ty overruling  a  motion  of  plaintiff  in  error  to 
retax  costs.  Attached  to  the  petition  in  er- 
ror is  a  purported  transcript  of  the  record. 
There  is  neither  bill  of  exceptions  nor  case- 
made.  The  mllQg  of  a  trial  court  on  mo- 
tion will  not  be  reviewed  here  unless  made  a 
part  of  the  record  by  bill  of  exceptlonB  or 
case-made.  Bruner  et  aL  v.  Kansas  MoUne 
Flow  Ca,  24  OkL  168,  103  Pac.  073;  Gable 
T.  Myers  (not  yet  offlclolly  reported)  142  Fac 
1114. 

The  proceeding  In  error  Is  therefk»re  dis- 
missed. AU  the  JusUces  otmcor. 


HUOHBB  T.  MARTIN.    (No.  6097.) 
(Snpreme  Court  of  Oklahoma.   Nov.  10,  10140 

(Bvllabut  by  the  Court.) 

1.  Appeal  and  Eeeob  (S  664*)— Case-Made— 
Time  fob  Sebvice. 

A  case-made,  not  served  within  the  time  al- 
lowed by  law,  or  extoided  by  a  valid  order  of 
court,  is  a  nullity,  and  cannot  be  conridered  by 
the  Supreme  Court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2501-2600,  2655-2669; 
Dec.  Dig.  S  664.*] 

2.  Appkai.  and  EkBos  ({  612*)— Pbesbntation 
FOB  Review— Cebtifxoatb  to  Trarscbipt. 

This  court  will  not  review  errors  assigned 
upon  the  record  in  the  absence  of  a  certificate 
of  the  clerk  showing  that  the  same  is  a  full, 
true,  and  correct  transcript  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  2694-2701;  Dec.  Dig.  i 
612.»] 

Error  to  County  Court,  Pawnee  County; 
O.  B.  Merrltt,  Judge. 

Action  between  O.  M.  Hughes  and  John 
Martin.  From  the  Jodgmaot  Hughes  brings 

error.  Dismissed. 


BEtPOBTBB  (QU. 

BIddlscm  &  McGoUum,  of  Pawnee,  for  plain- 
tUf  hi  error.  Orton  &  MtiNelll,  of  Pawnee^ 
for  defendant  in  errw. 

BLEAKMORE,  J.  This  case  presents  ei^ 
ror  from  the  county  court  of  Pawnee  county, 
and  now  comes  on  to  be  heard  upon  a  motion 
of  defendant  In  error  to  dismiss  the  appeal. 

[1]  On  ManA  29,  1913,  motion  for  new 
trial  was  overruled,  and  plaintiff  in  error 
allowed  90  days  In  which  to  prepare  and 
serve  a  case-made.  Thereafter,  on  the  2S(3i 
day  of  June,  1913,  plaintiff  in  error  was  al- 
lowed an  additional  30  days  within  which 
to  prepare  and  serve  his  case,  making  a  total 
ot  120  days  from  March  29,  1913.  This  time 
expired  on  the  27th  day  of  July,  1913,  and~&n 
the  following  day  the  trial  court  entered  Its 
order  attempting  to  extend  the  time  an  ad- 
ditional 30  days.  This  last  order  of  the 
trial  court  was  void  for  want  of  Jurisdiction, 
and  the  case-made,  not  being  prepared  and 
served  within  the  time  allowed  by  a  valid 
order  of  the  court  is  a  nullity.  Campbell  t. 
Ruble,  40  Okl.  48,  135  Pac.  1050. 

[2]  The  errors  assigned  cannot  be  consider- 
ed upon  a  transcript  of  the  record,  for  the 
reason  that  the  certificate  of  the  clerk  Is 
Insuffldent  tn  that  it  does  not  show  that  the 
transcript  attached  to  the  petition  In  error 
**i8  a  full,  true,  and  correct  transcript  of  the 
record."  Ball  Oraln  Co.  t.  First  State  Bank 
of  McQueen,  89  Okl.  786;  186  Pac.  744. 

It  follows,  therefore,  that  the  motion  to 
dismiss  must  be  sustained ;  and  it  Is  so  oi^ 
dered.  All  the  Justices  concur. 


CHICAGO,  R.  I.  &  P.  BT.  CO.  v.  WEST- 
HEIMER  &  DAUBE.   (No.  3610.) 

(Supreme  Court  of  Oklahoma.   May  13,  1914. 

On  Rehearing.  Nov.  24.  1914.) 

fSyllabut  by  the  OovrtJ 

1.  BAiLBOAns  (i  411*)— Fences— FAII.UBB  to 
Maintain— I NJUBT  to  Stock— IdABtLirr. 

It  is  the  duty  of  every  person  or  corpora- 
tion owning  or  operating  a  railroad  in  Oklahoma 
to  build  and  maintain  a  lawful  fence  along  its 
right  of  way,  "except  at  public  highways  and 
station  grounds."  Sections  1436  and  1438,  Rev. 
L.  1910.  Where  stock  goes  npon  tiie  ris;fat  of 
way  and  Is  injured  on  acoonnt  of  tiie  faOure 
of  the  company  to  maintain  such  lawful  fence, 
it  is  liable  for  stock  killed  or  injured  by  its 
trains  regardless  of  negligence  in  the  running 
or  management  thereof. 

[Ed.  Note.— For  other  cases,  see  Railroada, 
C^t  Dig.  SI  1409-1450;  Dec.  Dig.  {  4U.*] 

2.  Bahaoadb  (S  419*)— Injttbt  to  Stock  on 
Tbaok— Disgovebed  Peril — LiiABiiTrT. 

A  railroad  company  owes  the  negative  duty 
to  the  owner  ot  stock  trespassing  upon  its 
right  of  way  to  use  ordinary  care  to  avoid  Injury 
to  such  stock  after  their  presence  is  discovered, 
and  a  fftUure  to  discharge  this  duhr  renders  the 
company  liable  in  damages  for  Injury  resulting 
therefrom. 

[Ed.  Note. — For  other  cases,  see  Bsilroads, 

Cent.  Dig.  H  1489-1500 ;  Dec  Dig.  S  419.*] 


*For  otber  o*sw  «m  sub*  topto  ud  seotloa  NUMBflR  In  Dm.  Dig.  *  Am.  Dig.  K«y-No.  Ssrtw  *  aep'r  l&a«u> 

Digitized  by  Google 


Okl)  CHICAGO,  E.  I.  A  P.  RT.  OO. 

GommlosUmera'  Opinion,  Division  No.  2. 
Error  to  Dlstrtct  Conr^  Garter  Count;;  B. 
H.  Rnssdl,  Judge. 

Action  by  Westbelnier  &  Daabe  against  tbe 
Oileago,  Bock  Island  ft  Pacific  Bailwa; 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

C.  O.  Blake.  H.  B.  Lowe,  R.  J.  Roberta. 
W.  H.  Moore,  and  J.  O.  Gamble,  all  of  El 
Beno,  and  Humphrey  &  Lester,  of  Ardmore, 
for  plaintiff  In  error.  J.  G.  Thompson,  ot 
Ardmore,  for  defendant  in  error. 

OALBBAITH.  O.  This  was  an  action  for 
damages  on  accotmt  of  stock  killed  by  on« 
of  the  plaintiff  In  error's  trains.  The  charg- 
ing part  of  the  petition,  after  alleging  owner* 
flblp  and  number  of  cattle  and  their  value, 
proceeds: 

"That  said  cattle  were  beiog  pastured  by  tbe 
plaintiffs  near  the  right  of  way  of  the  defend- 
Ufa  railroad,  about  a  mile  west  of  the  town 
of  Russet,  Jobnsoa  county.  OkL  That  the  d»- 
fendaat's  agents  and  employes  carelessly,  negli- 
|:eiitlT,  and  wrongfully,  allowed  the  fence  incloa- 
ins  Uie  right  of  way,  which  also  inclosed  the 
pasture  in  which  the  plaintifTa  cattle  were  be- 
ing pastured  to  be  down,  and  that  said  eleven 
head  of  cattle  went  upon  the  defendant's  right  of 
way  and  railroad  track,  and  that  aaid  defendant, 
the  Chicago,  Bock  Idand  &  Pacific  Railway 
Company,  in  total  disregard  of  the  piahitifffl 
righte,  carelessly,  negligently,  and  wrongfully 
ran  one  of  its  engines  and  trains  against  and 
over  said  cattle  and  killed  them :  to  the  plaln- 
tlffs  damage  In  the  stmi  of 

Tbe  ansirer,  after  a  general  denial,  pro- 
ceeds: 

"pQTthOT  answering  and  for  a  separate  defense 
■aid  defendant  states  that  If  the  eleven  bead  of 
cattle,  described  in  plaintiff's  petition,  were  in- 
jcred  and  killed  at  the  time  and  place  and  in  the 
manner  alleged  ia  ptaintlS's  petition,  which  is 
not  admittea  Irat  expreesly  denied,  sucb  injury 
and  killing  was  not  occasioned  by  any  negli- 
eeoce  or  carelessness  on  the  part  of  this  de- 
fendant, its  agents,  servants,  or  employes ;  but 
nid  defendant  states  that  the  right  of  way  at 
the  point  where  said  cattle  got  upon  the  same 
was  protected  with  a  good  and  lawful  fence,  but 
that  said  plaintiff's  cattle,  Including  the  ones 
that  were  killed  and  tbe  others  in  the  herd, 
were  breachy  and  unruly  cattle  and  were  not 
tnch  cattle  as  could  be  restrained  by  any  rea- 
sonable fence;  and  that  said  cattle,  because  of 
Aeir  Inherent  vices  and  their  breachy  and  uq- 
nily  character,  broke  down  said  fence  and  got 
upon  the  defendant's  right  of  way,  diroogh  no 
negligence  or  carelesanese  of  this  defendant,  Its 
agents,  aervants.  or  employes,  and  were  discov- 
ered by  said  defendant's  employes  in  chai^  of 
said  train  upon  said  track  too  late  to  avoid 
■triking  tham." 

Hie  plaintiff  filed  a  general  denial  by  way 
of  reply  to  the  nev  matter  set  np  In  the 
answer.  Upon  the  laBuea  tbas  raised  the 
cause  was  tried  to  the  court  and  a  Jury,  and 
a  verdict  returned  for  the  plaintiffs  In  the 
sam  of  9440.  To  reverse  this  Judgment  the 
plaintiff  In  error  has  perfected  an  appeal 
to  this  court 

Error  ia  assigned,  first,  in  overnillng  the 
motion  for  a  new  trial,  and,  second,  In  enter- 
log  Judgment  in  Ibvor  of  tbe  defendants  in 
error  and  against  tbe  plaintiff  In  error.  TJn- 
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der  these  aaslgiunenta,  it  Is  argued  that  the 
T«^ct  1b  not  supported  by  soffldent  evi- 
dence, and  la  ocmtrary  to  law,  and  that 
certain  Instmcttoiw  given  to  the  Jury  were 
prejudicial. 

[1]  It  will  be  observed  from  the  Issues 
farmed  by  the  pleadings  that  the  plaintiffs 
base  their  right  of  recovery :  First,  upon  the 
negligence  of  the  rallnHid  comjumy  in  fail- 
ure to  discharge  Its  statutory  duty  to  con- 
struct and  maintain  a  lawful  fence  along  Its 
right  of  way;  and,  second,  <m  account  of 
tile  negligent  operation  of  its  train,  whltih 
resulted  In  killing  the  stock. 

It  appears  from  the  evidence  that  the 
plaintiffs'  cattle  were  being  pastured  in  an 
Inclosure,  the  south  line  of  which  was  the 
fence  constructed  by  the  railroad  company 
on  the  north  side  of  its  right  of  way  along 
the  Inclosure;  that  this  was  a  four-wire 
fence,  and,  presumably,  a  lawful  fence,  as 
defined  by  the  statute,  although  the  evidence 
does  not  clearly  tend  to  show  this.  Tbe  evi- 
dence of  the  plaintiff  tended  to  show  that 
this  fence  had  been  neglected,  and  that  some 
of  the  staples  were  pulled  out  of  the  posts, 
and  the  wire  was  hanging  loose  at  a  point 
east  of  the  gate  leading  into  the  pasture  from 
the  right  of  way,  and  that  the  two  top  wires 
were  down  and  one  post  was  out,  and  through 
this  opening  the  cattle  passed  from  the  pas- 
ture out  upon  the  right  of  way.  This  evi- 
dence was  contradicted  by  the  evidence  offer- 
ed on  behalf  of  tbe  railroad  company,  -but 
there  was  sufficient  evidence  to  sustain  the 
plaintiffs'  contention,  If  the  Jury  found  for 
them.  It  was  practically  conceded  that 
eleven  head  of  cattle  were  killed  and  that 
their  value  was  ¥45  per  bead.  If  the  Jury 
found  In  favor  of  the  plaintiff  on  Its  flrnt 
contention,  then  the  verdict  of  the  jury 
should  be  sustained  regardless  of  the  &ct  of 
negligence  In  tbe  management  of  the  defend- 
ant's train.  In  that  event  the  company  was 
liable  for  value  of  the  cattle  killed.  Mid- 
land Valley  By.  Co.  v.  Hardesty.  38  OkL  559. 
134  Pac.  400;  St  L.  &  S.  F.  R.  Co.  v.  Steele. 
18S  Paa  209.  As  to  whether  or  not  there 
was  n^llgenoe  In  the  operati<m  tO.  the  train 
that  killed  the  cattle  the  evidence  was  also 
conflicting.  However,  the  evidence  showed 
that  tbe  train  ^l(di  caused  the  Injury  was 
the  west-bound  passenger  train  operated  be- 
tween Haileyvllle  and  Ardmore;  that  the 
accident  occurred  near  Russet,  In  Johnson 
county,  at  about  8  o'clock  In  tbe  evening 
of  December  17,  1910;  that  the  moon  was 
not  shining,  but  it  was,  as  some  of  the  wit- 
nesses termed  it  a  "starry  nlgbt";  that 
the  first  animal  was  struck  about  10  or  15 
feet  east  of  a  certain  culvert ;  and  that  east 
of  this  culvert  some  200  yards,  there  was 
a  cut ;  and  that  the  track  slightly  curved  to 
the  right  from  the  cut  to  the  culvert,  but 
from  the  culvert  on  for  some  distance  was 
Btraight,  and  it  was  a  Uttle  up  grade.  The 
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enslneer  testlfled  that  be  saw  tbe  cattle  on 
Oie  track  aa  soon  as  he  came  out  of  the  cnt 
east  of  the  colTot,  and  that  they  were  then 
aboat  160  Ceet  In  adTance  of  the  engine; 
that  be  Immediately  sounded  the  stock  alarm 
whistle,  and  applied  the  eme^Eency  brake, 
and  the  train,  eoDOstLug  of  an  rai^ne,  ten- 
der, baggage  car,  and  two  coaches,  was  run- 
ning at  about  SO  miles  an  hour,  and  conld  be 
stopped  in  800  or  400  feet  after  applyli^  tbe 
emergency.  The  evldmoe  shows  that  Oils 
culvert  east  of  wfai^  the  flrst  animal  was 
struck  by  the  engine  was  25  or  80  feet  In 
length,  and  that  the  train  stopped  sot^  600 
or  600  feet  west  of  the  culTert,  but  before  it 
stopped  the  front  trucks  of  the  engine  were 
off  tiie  track  and  ran  some  80  feet  over  tbe 
ties. 

The  section  foreman,  who  testified  on  be- 
half of  the  company,  stated  that  he  arrived 
at  the  place  of  the  accident  about,  an  hour 
after  It  occurred,  and  that  the  dead,  dying, 
and  mangled  cattle  were  scattered  along  the 
tnds.  for  800  fbet 

Tbe  flreman  on  the  oigine  testified.  In 
part,  as  follows: 

"Q.  Were  yoa  on  the  engine  at  the  dme  of 
an  accident  to  certain  catue  west  of  BUBset? 
A.  Yes,  sir.  Q.  What  first  attracted  your  at- 
tention to  thoee  cattle?  A.  The  engineer  using 
the  emergency  brake.  Q.  What  were  you  do- 
ing? A.  Putting  in  fii«.  Q.  What  sort  of  night 
was  it?  A.  Pretty  dark.  Q.  What  time  was  it? 
A.  I  dou't  remember.  We  were  right  on  time, 
about  8  o'clock.  We  are  due  out  of  Randolph 
at  7  :30.  Q.  What  sort  of  track  Is  it  there?  A. 
Curved.  Q.  Which  direction?  A.  Curves  to 
the  right,  going  west  Q.  What  do  you  mean  by 
putting  on  the  emergency?  A.  It  is  use  an 
emergency  brake,  something  they  don't  use  only 
when  they  have  to  stop  quick.  Q.  What  is  tbe 
effect  of  putting  on  the  emergency?  A.  A  quick 
stop,  as  quick  as  you  can  make.  -Q.  What  did 
you  do  immediately  after  yoar  attention  was  at- 
tracted? A.  I  jumped  up  to  the  window  to  see 
what  was  the  matter.  Q.  What  did  yon  see? 
A.  Saw  a  bunch  of  cattle  ahead  of  the  engine. 
Q.  How  far?  A.  About  50  or  76  feet  Q.  Yon 
have  traveled  over  that  road  a  number  of  times? 
A.  Yes,  air.  Q.  Have  you  noticed  the  road  at 
that  point?  A,  Not  particularly.  Q.  How  for 
was  it  possible  to  have  observed  those  cattle  at 
the  point  where  they  were  standing  on  that 
evening?  A.  Well,  after  night  It  wouldn't  be 
very  for,  not  over  a  couple  of  hundred  feet. 
Daytime,  you  might  see  a  little  further.  Q. 
Just  state  what  happened  after  you  looked  out 
of  the  window.  A.  That  the  cattle  all  rushed 
to  the  track,  and  we  hit  one  Just  befrae  we 
bit  the  little  bridge,  and  they  bunched  on  the 
bridge,  and  we  went  Into  the  bunch.  Q.  What 
kind  of  bridge  Is  it?  A.  A  fireproof  bridge  the 
cattle  could  go  across.  Q.  Did  yon  hit  any 
after  you  croraed  the  bridge?  A.  I  don't  think 
so.  Q.  After  you  hit  the  cattle  was  there  any- 
thing on  the  rails?  A.  What  do  you  mean  by 
that?  Q.  Blood  and  hair  on  the  rails?  A.  Cer- 
tainly. There  was  five  or  six  head  went  under 
it.  They  were  torn  all  to  pieces,  and  it  caused 
blood  and  hair  to  be  on  the  rails.  Q.  How  far 
was  it  until  the  train  stopped?  A.  About  300 
to  350  feet  from  the  time  they  used  the  emer- 
gency brake.  Q.  What  speed  was  the  train 
running  that  night?  A.  I  should  judge  30  miles 
an  hour." 

On  cross^xaminatlon  he  testified : 
"Q.  You  aay.  do  Toa  know  where  that  cut  is 
east  of  the  culvert?   ▲.  There  is  a  small  cat 


there.  Q.  That  is  where  the  brake  was  first  ap- 
plied? A.  Just  a  Uttle  tiiis  side  of  that  I 
think.  Q.  That  is  when  tbe  engineer  had  dis- 
covered the  cattle  on  tbe  track?  A.  He  dis- 
covered the  cattle  about  160  feet  from  the 
bridge.  Q.  When  be  came  out  of  that  cut  is 
when  he  applied  the  air?  A.  I  didn't  notice  the 
cut  at  alL  Q.  You  are  familiar  with  tbe  road? 
A.  Yes,  it  is  on  the  engineer's  side,  going  west 
There  is  no  cut  on  the  left-hand  side:  there  is 
just  merely  a  small  cut  out  of  the  bank.  Q. 
You  carried  these  cattle  that  you  hit  all  across 
the  culvert?  A.  Some  of  them  went  in.  Q.  All 
dumped  off  on  the  east  side  of  the  culvert?  A. 
No,  there  were  six  under  the  train,  I  think, 
after  we  stopped.  Q.  Now,  what  distance  can 
yon  stop  such  a  tmin  as  that  la?  A.  It  depends 
on  tbe  rail  and  speed.  I  think  SCO  or  400  feet 
at  30  miles  an  hour  would  be  a  good  stop." 

The  location  of  this  culvert,  Its  width  and 
location  of  the  cut  east  of  It,  and  the  place 
where  the  train  actually  stopped  west  of  the 
culvert,  are  physical  facts  that  possibly  had 
great  weight  with  the  Jury,  and  enabled  it 
to  find  that  there  was  negligence  in  the  op- 
eration of  ttte  train.  These  facts  established 
by  the  evidence  would  Justify  a  finding  that 
the  railroad  company  was  negligent  In  the 
operation  of  its  train,  inasmuch  as  the  train 
conld  have  stopped  In  a  distance  of  350  feet 
after  the  emergency  brake  was  applied,  and 
It  was  not  stopped  within  that  distance  after 
It  Is  claimed  the  emergency  was  applied. 

The  engineer  testified  that  he  saw  the  cat- 
tle on  the  track  as  Boon  as  he  came  out  of 
the  cnt  east  of  the  culvert  and  they  were 
ISO  feet  in  advance  of  the  engine,  and  that 
he  immediattiy  applied  the  emergency  brake 
and  sounded  the  stock  alarm  whistle.  If 
that  were  true,  the  train  could  have  been 
stopped  before  it  reached  the  culvert  where 
the  first  animal  was  struck,  since  it  was 
over  400  feet  from  the  west  end  of  the  cnt  to 
the  east  end  of  the  culvert  The  train  was 
not  actually  stopped  until  It  ran  some  400 
feet  west  of  the  culvert,  and  for  tbe  last  80 
feet  of  this  distance  the  txoat  trucks  of  Oie 
engine  vere  off  the  rails  and  ran  over  the 
ties.  The  evidence  would  clearly  justify  the 
flndlog  that  the  engineer  did  not  ose  ordi- 
nary care  In  attempting  to  avitfd  tba  acci- 
dent after  he  saw  the  cattle  on  the  tnck  in 
advance  of  his  engine,  and  was  therefore 
negligent  A.,  T.  &  S.  F.  B.  Ga  Hender- 
son. 27  Okl.  660, 112  FaC.  986. 

Complaint  is  made  of  lnstructl(Hi8  2,  3, 
and  4  given  by  the  court  to  the  jury.  These 
Instructlona  simply  embody  the  statute  pre- 
scrlbli^  the  duty  of  the  r^lroad  company  in 
regard  to  constructing  and  maintaining  a 
fence  along  Its  right  of  way.  This  issue  was 
clearly  raised  by  the  pleadings,  and  these  In- 
structions were  proper. 

[2]  Complaint  Is  also  made  o£  instruction 
No.  12,  which  reads  as  follows: 

"It  is  your  province  to  determine  from  all  the 
facts  and  drcnmstances  In  evidence  whether  or 
not  the  engineer  in  charge  of  defendant's  train 
did  discover,  or  could  have,  by  the  use  of  ordi- 
nary care  and  diligence  and  watchfulnesa,  dis- 
covered the  cattle  upon  the  trat^  at  a  point 
from  the  place  where  tb^  were  struck  of  suf- 
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ideot  dlstsnce  for  said  engineer,  by  the  use  of 
rH  the  appliances  at  his  command,  to  have 
stopped  aaid  train,  and  thereby  prevented  the 
mimg  ot  said  cattle,  and  if  yon  find  that  h«  die* 
covered  Uie  cattle  in  time  to  have  stopped  the 
train  and  did  not  do  so,  and  by  reason  thereof 
Baid  cattle  were  killed,  then  the  plaintiff  ia  en- 
titled to  recover,  but  if  you  find  that  he  dis- 
covered said  cattle  as  soon  as  it  was  possible  for 
him  to  do  so,  in  the  nse  of  the  care  and  watch- 
fnlness  required  of  bim,  and  that  be  immediate- 
ly did  all  in  hia  power  to  stop  said  train,  and 
prevent  the  injuir  to  ^id  cattle,  and  was  un- 
able to  do  so  because  the  distance  was  too  short 
to  stop  said  train,  then,  although  said  cattle 
were  Killed,  the  defendant  company  is  not  lia- 
ble, and  your  verdict  should  be  for  the  defend- 
ant" 

Tbta  InstmctloD  was  clearly  erroneotts. 
However,  although  tbe  language  used  there- 
in does  not  embody  a  correct  statement  of 
the  rule  of  law  applicable  to  the  issue,  yet, 
when  applied  to  the  evidence  before  the  Jury, 
it  could  not  have  misled  them  to  believe 
their  duty  was  different  from  what  it  actual- 
ly was,  and  for  that  reason  giving  this  in- 
struction was  not  prejudicial  error.  Big 
Jack  Mining  Go.  v.  Parkinson,  41  Okl.  120. 
137  Pac.  678. 

It  wan  said  by  this  court: 

"^\lien  stock  are  upon  the  premises  of  a  rail- 
way company  or  of  a  private  owner,  be  owed 
only  the  negative  duty  to  avoid  injury  to  them 
which  Uie  exercise  of  ordioary  care  at  that  time 
would  prevent."  A.,  T.  &  S.  F.  R.  Co.  v.  DavU 
k  Young,  26  Okl.  859.  109  Pac  561 ;  M.,  K.  & 
T.  R.  Co.  V.  Savage.  ^2  Okl.  376,  m  Pac.  65& 

The  engineer  owed  only  the  dnty  to  use 
ordinary  care  to  prevent  Injury  to  the  cat- 
tle after  he  discovered  their  peril.  The  evlr 
dence  shows  that  the  engineer  did  discover 
the  cattle  on  the  track  in  advance  of  his  en- 
gine as  soon  as  It  passed  out  of  the  cut,  and 
owing  to  the  physical  obstmctloDa  he  could 
not  have  seen  them  earlier.  The  fact  that 
the  train  was  not  stopped  within  400  feet 
of  the  place  where  the  engineer  saw  the  first 
of  the  cattle  would  support  a  finding  that 
he  did  not  use  ordinary  care  to  prevent  the 
accident  and  did  not  apply  the  emergency 
brake  as  soon  as  he  discovered  the  peril  of 
the  animals,  and  was  therefore  negligent 

Whether  the  railroad  company  was  negli- 
gent either  in  falling  to  maintain  a  lavrful 
fence  or  in  the  management  of  Its  train  re- 
sulting In  the  damage  to  defendants  In  er- 
ror, one  or  both,  were  questions  of  fact  for 
the  determination  of  the  Jury,  and  since  there 
is  sufficient  evidence  to  sustain  the  finding 
on  either  ground  under  the  established  and 
often  repeated  rule  in  this  jurisdiction,  there 
being  no  prejudicial  error  In  the  instmetions 
of  the  court  given  to  the  jury,  the  verdict  Is 
condoalTe  and  should  be  affirmed. 

On  Rehearing. 

The  original  opinion  filed  herein  affirming 
Qw  Judgment  appealed  tnm  ia  In  all  things 
adhered  to. 

PERGUBIAH.  Adopted  In  whole. 


GUiBBRT  T.  BBOWN.   (No.  28S&) 
(Siqtreme  Court  of  Oklahoma.   Nov.  10. 1914.) 

(Byllahui  by  the  Court.} 
EviDBNCB  (I  183*)— Best  and  Secowdaby— 

INDXAHS  (I  13*>— AaS  OT  AXXOTTBa  —  Blt- 
BOLZJCEKT  BKCOBDB  —  OOITOLUaiVBRKSS  AS 

EVIDBNCB. 

Where  the  only  evidence  contained  in  the 
case-made  which  tenda  to  establish  the  age  of  a 
Choctaw  allottee  Is  the  oral  testimony  of  the 
custodian  of  tiie  enrollment  records,  and  such 
case-made  does  not  contain  the  enrollment  re<^ 
ords  or  a  certified  copy  thereof,  there  is  not 
sufficient  evidence  in  tne  record  to  support  the 
judgment,  as  the  akroHmeat  reoords  of  the  Com- 
missioner to  the  Five  Civilized  Tribes  are  con- 
elusive  as  to  the  age  of  a  Choctaw  allottee, 
where  the  conveyances  Involved  were  executed 
subsequent  to  the  act  of  Hay  27,  1908,  c  199, 
35  Stat  312. 

[Ed.  Note.— For  other  casM,  see  Ehridrace, 
Cent  Dig.  M  605-637;  DecTOig.  1183;*  In- 
dians, Cent  Dig.  {  30;  Dec  Dig.  {  13.*] 

Commissioners'  Opinion,  Division  No.  1* 
Error  to  District  Court.  Grady  Oonnty; 
Frank  M.  Bailey.  Judge. 

Action  by  Lillian  O.  Brown  agaLost  W.  I. 
Gilbert  to  a\Uet  title.  Judgment  for  plain- 
tltt,  and  defendant  brings  error.  Beveised 
and  remanded. 

F.  B.  Biddle,  of  Ohldusha,  and  GblHim  Bi- 
ley.  of  Duncan,  for  plalntlfE  In  emv.  Ever- 
est, Smith  ft  Campbtil,  of  Oklahoma  OUy,  fox 
defendant  in  error. 

RITTENHOUSE,  0.  On  July  27,  1908, 
Mand  Folsom,  now  Carney,  executed  and  de- 
livered to  Lillian  0.  Brown,  plaintiff  below, 
her  certain  deed,  which  purported  to  convey 
to  the  said  Lillian  C.  Brown  the  E.  %  of  the 
S.  W.  %  of  the  N.  W.  the  N.  W.  %  of 
the  8.  W.  ^,  also  lots  9  and  IB  (fractional 
N.  E.  U  of  S.  W.  section  82,  In  township 
9  norUi,  range  7  west  On  September  2S, 
1908.  the  said  IS&uA  Folsom,  now  Carney,  ex- 
ecnted  and  delivered  to  O.  P.  Baker  her  cer- 
tain deed  conveying  the  same  lands  herein- 
before described,  and  the  said  G.  P.  Baker 
afterwards  conveyed  said  land  to  W.  I.  Gil- 
bert defraidant  below.  It  Is  admitted  that 
Mand  Folsom,  now  Carney,  the  grantor  In 
both  deeds,  was  at  the  time  of  the  execution 
and  delivery  of  said  deeds,  and  Is  now,  an 
enrolled  dtlzen  of  the  Choctaw  Tribe  of  In- 
dians of  the  one-half  blood,  and  that  the 
lands  In  di^te  -wob  allotted  to  her  as  such 
citizen  and  are  no  part  of  her  homestead. 

This  action  was  Instituted  by  Lillian  a 
Brown  on  July  28,  1900,  In  which  she  aU^ 
ed  that  she  was  tlut  owner  and  holder  of  the 
absolute  title  to  said  premises,  and  that  the 
cloud  cast  upon  her  title  by  the  deed  of  the 
defendant  be  removed,  and  that  he,  and  all 
persons  claiming  under,  by,  or  through  him, 
be  forever  barred  and  enjoined  from  ever 
setting  up  or  asserting  any  righto  or  title  to 
the  premises  adverse  to  the  said  Lillian  0. 
Brown.    Answer  was  filed,  which  contained 


'For  oOier  easts  tM  suns  toplo  and  mmUob  NUUB&a  w  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  *  Kep'r  Indexes 


Digitized  by 


Google 


360 


144  PACIFIC 


BEPOBTEB 


<OU. 


a  general  denial,  and  In  addition  thereto  al- 
leged that  Maud  Folsom  was  a  minor  under 
the  age  of  18  years  on  July  27, 1908,  the  day 
she  executed  the  deed  to  Lillian  0.  Brown, 
and  also  setting  up  title  In  himself,  and  ask- 
ing that  his  title  be  quieted.  Issues  were 
joined  and  trial  had,  resulting  tn  a  Jn^ment 
in  favor  of  the  plaintiff. 

It  is  contended  by  Lillian  C.  Brown  that 
the  enrollment  records  of  the  Ck)mmlssioner 
to  the  Five  Civilized  Tribes  show  that  Maud 
Folsom  became  18  years  of  age  on  June  5, 
1908,  and  relies  upon  the  fact  that  the  Choc- 
taw Field  Card  No.  2224  shows  the  enroll- 
ment or  listing  for  enrollment  of  Maud  Fol- 
som as  nine  years  of  age  on  June  5,  1809. 

It  is  contended  by  the  defendant,  W.  I, 
Gilbert,  that  the  approved  rolls  of  the  Choc- 
taw Nation  show  Maud  Folsom  to  be  18 
years  of  age  on  September  25,  1908,  In  that 
the  enrollment  records  show  that  the  Com- 
missioner computed  the  age  of  Maud  Folsom 
to  be  12  years  In  1902,  the  date  the  enroll- 
ment was  supposed  to  have  closed,  and  that 
the  rolls  were  made  as  of  September  26th  of 
that  year,  and  that  approved  rolls  as  prepar- 
ed by  the  Conmiisstoner  to  the  Five  Civilized 
Tribes  show  that  she  would  become  of  age  on 
September  26,  1908. 

This  court  held  in  constmlng  section  3  of 
the  act  of  Congress  approved  May  27,  1908 
(3S  Stat  313,  c.  199),  in  the  caae  of  Scott  t. 
Brakel  et  al.,  143  Pac.  510  (not  jet  offidaUy 
reported),  that: 

"The  'enrollment  reoords  of  the  Oommlasion- 
ers  to  the  Five  Civilized  Tribes,*  which  sectioii 
3  of  the  act  of  Congress  approved  May  27,  1908 
(35  Stat.  313,  c.  199),  declares  'shall  hereafter 
be  conclusive  evidence  as  to  the  age'  of  any 
enrolled  citizen  or  freedman  of  said  tribes,  em- 
braces and  includes  all  of  the  testimony  and  ex- 
hibits tending  to  establish  age  that  were  in 
evidence  before  the  Commission  and  the  concln- 
Bions  of  the  Commission,  based  thereon,  from 
the  date  of  the  application  for  enrollment  of 
any  particular  allottee  up  to  the  time  of  the 
ascertainment  by  the  CommisBion  as  to  wheth- 
er the  name  of  such  allottee  was  entitled  to  be 
placed  upon  the  roll  of  the  nation  in  which  he 
claimed  citizenship." 

In  the  case  of  Bice  t.  Anderson,  89  OkL 
279,  134  Pac.  1120,  it  was  held: 

"The  purpose  of  the  act  of  Congress  (Act 
May  27. 1908,  c  199,  §  3,  35  Stat.  313),  making 
the  enrollment  records  conclusive  evidence  of 
the  age  of  an  allottee,  was  to  exclude  oral  evi- 
dence as  to  the  question  of  age,  and  the  con- 
clusive presumption  of  law  is  that  the  allottee 
is  of  the  exact  age  shown  by  those  records,  and 
not  merely  that  the  age  thus  shown  is  the  age 
at  the  nearest  birthday." 

The  only  evidence  contained  in  the  case- 
made  which  tends  to  establish  the  age  of 
Maud  Folsom  is  the  oral  testimony  of  the 
custodian  of  the  enrollment  records.  The  de- 
fendant objected  to  the  Introduction  of  oral 
testimony  on  the  ground  that  the  enroUment 
records  were  the  best  evidence,  but  the  court 
admitted  such  testimony.  The  enrollment 
records  were  never  made  a  part  of  the  case- 
made;  whether  they  were  ever  actually  in 


evidence  we  do  not  know,  and  are  therefore 
unable  to  say,  in  the  absence  of  the  enroU- 
ment records,  whether  they  would  tend  to  es- 
tablish the  age  of  Maud  Folsom  as  18  years 
of  age  on  June  B,  1908,  or  September  25. 
1908. 

This  court  having  heretofore  held  that 
the  records  are  conclusive  as  to  the  age  of  an 
allottee,  such  records  are  the  t>est  evidence, 
and  oral  testimony  Is  incompetent  to  prove 
these  records,  in  the  absence  of  a  showing 
that  the  same  were  lost  or  destroyed.  We 
therefore  hold  that  there  is  not  sufficient 
evidence  In  the  record  to  support  the  Judg- 
ment 

The  cause  should  be  reversed  and  remand- 
ed for  a  new  trlaL 

FBB  CUBIAM.   Adopted  In  whole. 


ANDEBSOK  r.  TATBO.   (No.  8889.) 
(Supreme  Gonrt  of  Oklahonuu  Nov.  10, 1914.) 

(SvUabtta  hy  th^  Court.) 
t  USDBT  (8  137*)— BlIXB  AND  N0TE»— 'TAT- 

mbbt"— Renewal  Notb. 

The  giving  of  a  new  note  in  renewal  of  a 
previous  one  is  not  a  payment  of  the  earlier 
note  as  contemplated  by  section  8  of  article  14 
of  the  C<aiBtitation.  This  section  contemplatea 
an  actual  payment  and  not  a  promise  to  pay  in 
future. 

[Ed.  Note.~For  other  eases,  see  TTsnry.  Cent 
Dig.  8$  420-423;  Dea  Dig.  {  137.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Payment] 

2.  Usuar  (5  137*)— Rkcovebt  op  PinaCtt— 
RiGBT  OF  Action  Against  Pubchaber. 
Where  a  note  containing  usurious  interest 
la  sold  to  a  tUrd  party  and  the  borrower  pays 
the  note  In  foil  to  the  third  party,  he  cannot 
maintain  an  action  against  Uie  payee,  under 
section  3  of  article  14  of  the  Constitution,  for  a 
return  of  double  tfa«  amount  of  the  interest 
paid.  Said  section  gives  a  right  of  action 
against  the  person,  firm,  or  corporation  tak- 
ing or  receiving  the  same,  and  a  corporation  to 
whom  a  usurious  note  was  Indorsed  and  who 
takes  and  receives  the  ueurious  interest  is  alone 
liable  for  the  penalty  under  said  section. 

[Ed.  Note,— For  other  cases,  see  Usury,  Cent 
Dig.  SS  420-423;  Dec.  Dig.  |  137.*] 

8.  TJ8UET  (S  136*)— ReCO VERY  OP  PENALTT— 
ExCLUStTBNESS  OF  ReHEDT. 

Section  8,  supra,  gives  the  debtor  the  right 
to  sue  for  and  recover  twice  the  amount  of  in- 
terest paid  from  the  person,  firm,  or  corporation 
taking  or  receiving  the  usurious  interest.  The 
debtor  can  resort  to  no  other  mode  or  form  of 
procedure,  as  the  remedy  is  exclusive. 

[Ed.  Note.— For  otlicr  oases,  see  Usury,  Cent 
Dig.  1  419:  Dec.  Dig.  1 18e*) 

Oraunlsaloners*  Opinion,  Dirlslon  Now  1. 
Error  to  District  Court,  Coster  County; 
James  B.  Tolbert,  Jadge. 

Action  by  O.  M.  Anderson  against  Joseph 
Tatro.  Judgment  for  defendant,  and  plaln- 
tlfl  brings  enxnr.  Affirmed. 

Snodgress  &  Darnell,  of  Arapahoe,  for 
plaintiff  in  error.  Phillips  &  Mills,  of  Arap- 
ahoe, for  defendant  In  error. 


•For  other  cam  see  sams  topio  and  aMtlon  NUMBER  In  Dec.  DIs.  4  Am.  Dig.  Key-No.  Series  *  R^'r  Zodoxw 
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BIVTENH0U8SV  G.  On  Jannary  18, 1900, 
G.  M.  Anderson,  plaintiff  In  error,  wlio  was 
plaintiff  below,  borrowed  from  Joaepb  Tatn^ 
defendant  In  error,  who  was  defendant  be* 
low,  tlie  sum  of  ¥600,  and  gave  bis  note 
of  that  date  for  due  In  we  year.  No 
payments  whatever,  either  of  principal  or 
Interest,  were  ever  made  on  this  note;  but 
on  January  18,  191<^  when  tlie  note  fell 
due.  It  was  taken  up  by  giving  of  a  new 
note  in  tbe  sum  of  $762^  It  b^g  admitted 
that  Interest  was  comimted  at  tbe  rate  of  18 
per  cent  for  seven  months,  and  the  new  note 
was  transfnred  to  the  Custer  County  State 
Bank  before  due.  In  dne  course  of  business 
and  tox  a  valuaUe  consideration.  Payment 
of  said  last  note  was  made  by  the  plaintiff  to 
the  Coster  County  State  Bank. 

Suit  was  Instituted  by  G.  M.  Anderson 
^Inst  Joseph  Tatro  In  the  district  court  of 
Custer  coon^  on  the  26th  day  of  Alay,  1910, 
alleging  that  on  the  18th  day  of  January. 
19ut>,  Joseph  Tatro  entered  into  a  corrupt 
igrcement  with  the  plaintiff  for  the  purpose 
of  receiving  and  taking  a  greater  sum  for 
th9  loan  of  $600  ttaan  allowed  by  law,  and 
that  for  said  loan  of  money  he  had  charged 
the  sum  of  ?00,  which  sum  was  knowlagly  re- 
ceived, reserved,  and  charged,  and  asked 
Jndgment  for  double  the  amount  of  said  inter- 
est so  paid  amonnting  to  $180.  An  amended 
petition  was  filed  on  August  6,  1010.  and  Is- 
Boe  was  joined. 

On  August  29,  1910,  G.  M.  Anderson  In- 
etitnted  an  action  against  Joseph  Tatro  to 
recover  $154,  alleging  that  the  defendant  had 
entered  into  a  corrupt  agreement  with  the 
plaintiff  for  the  purpose  of  charging  and  re- 
ctiring  a  greater  sum  for  the  loan  of  $690 
than  was  allowed  by  law,  which  sum  amount- 
ed to  $72.45,  and  alleged  that  the  excessive 
Interest  was  knowingly  charged  and  received 
by  tbe  defendant  Joseph  Tatro.  At  the  time 
of  trial  the  two  causes  were  consolidated,  a 
iuTj  waived,  and  the  cause  tried  to  the 
court,  resulting  In  a  Judgment  for  the  defend- 
ant 

[1]  The  evidence  in  this  action  shows  that 
the  plaintiff  did  not  pay  to  the  defendant 
the  $690  as  alleged  In  the  first  cause  of  ac- 
tion, but  gave  a  renewal  note  for  $762.45, 
which  Included  seven  months'  interest.  This 
note  Is  the  basis  for  recovery  in  the  second 
cause  of  action.  The  giving  of  a  new  note 
In  renewal  of  a  previous  one  is  not  a  pay- 
>n«it  of  the  earlier  note  as  contemplated  by 
section  3  of  article  14  of  the  Constitution,  as 
this  eectlaa  contemplates  an  actual  payment 
and  not  a  promise  to  pay  in  the  future.  First 
.Nat  Bank  v.  I^asater,  106  U.  8. 115,  25  Sup. 
Ct  206,  ^  I/.  Bd.  408 ;  Brown  v.  Marion  Nat 
Bank,  IflO  U.  S.  416, 18  Sup.  Ot  390,  42  I/.  Bd. 
tiOl;  Drlert>a<^  v.  Nat  Bank,  104  U.  S.  52, 
26  U  Ed.  668;  Bushing  v.  Bivens,  182  N.  C. 
273,  43  S.  B.  708. 

[2]  The  next  anesUon  presented  by  the  rec- 
ord requires  a  consideration  of  section  S, 
Hipra.  whixii  section  reads  as  follows: 
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"The  taking,  receiving,  raservhtg,  or  charg- 
ing a  rate  of  interest  greater  than  is  allowed  by 
the  preceding  section,  when  knowingly  done, 
shall  be  deemed  a  forfeiture  of  the  entire  inter- 
est which  the  note,  bill,  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been  agreed 
to  be  paid  thereon.  In  case  a  greater  rate  of  in- 
terest baa  been  paid,  the  person  by  whom  it  has 
been  paid,  or  his  legal  representatives,  may  re- 
cover from  the  person,  firm,  or  corporation  tak- 
ing or  receiving  the  same,  in  an  action  in  the 
nature  of  an  action  of  debt,  twice  the  amount 
of  interest  bo  paid." 

The  foregoing  section  is  similar  to  the 
federal  act  {Rev.  Stat  S  6198  [U.  S.  Comp.  St 
1918,  I  9759]),  and  the  Supreme  Court  of  the 
United  States  in  construing  that  section  In 
the  ease  of  Haseitlne  v.  Central  Bank  of 
Springfield,  183  U.  S.  132,  22  Sup.  Ct  49, 
46  L.  Ed.  118.  held  that: 

"Two  aeparote  and  distinct  classes  of  cases 
are  contemplated  by  this  eection :  Firat,  those 
wherein  usurloos  interest  baa  been  taken,  re- 
ceived, reserved,  or  charged,  in  which  case  there 
shaU  be  'a  forfeiture  of  the  entire  interest  which 
the  note,  bill  or  other  evidence  of  debt  carries 
icith  it,  or  which  baa  been  agreed  to  ha  paid 
tberaon'^  tecond.  In  case  uanrious  Interest  has 
been  patd,  the  person  paying  it  may  recover 
back  twice  the  amount  of  the  interest  thus  paid 
from  the  association  taking  or  receiving  the 
same.'  While  the  first  class  refers  to  interest 
taken  and  received,  as  well  as  that  reserved  or 
charged,  the  latter  part  of  the  clause  apparently 
limits  the  forfeiture  to  such  interest  as  the  ev- 
idence of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid,  in  contradistinction  to 
interest  actually  paid,  which  is  coveced  by  the 
second  clause  of  the  section." 

The  note  of  $762.46,  due  in  seven  months, 
was  executed  by  the  plaintiff  to  the  defendant 
in  renewal  of  the  $690  note,  and  in  this  was 
charged  an  excessive  rate  of  interest  amount- 
ing to  $72.45.  After  the  execution  of  the 
note  It  was  transferred  to  tbe  Custer  County 
State  Bank,  and  was  by  the  plaintiff  paid  in 
full  to  the  bank.  This  suit  was  instituted 
against  Joseph  Tatro  for  a  recovery  of  the 
amount  of  Interest  received  by  the  Custer 
County  State  Bank,  who  was  the  assignee  of 
said  note  from  Joseph  Tatro.  The  question 
here  is:  Was  Joseph  Tatro  the  proper  party 
defendant  under  section  3,  supra,  where  the 
usurious  interest  was  taken  and  received  by 
the  assignee?  It  is  provided  in  the  foregoing 
section  tliat,  in  case  a  greater  rate  of  inter- 
est has  been  paid,  the  person  by  whom  it 
has  been  paid,  or  his  legal  representative, 
may  recover  from  the  person,  firm,  or  corpo- 
ration, taking  or  receiving  the  same.  It  is 
admitted  that  the  bank  took  and  received  the 
usurious  payment  Can  It  then  be  aald  that 
Joseph  Tatro  took  and  received  any  part  of 
said  usurious  interest  as  contemplated  by 
said  section?  We  think  not  Where  interest 
is  paid  to  an  assignee  of  a  note  and  not  to 
the  original  payee,  the  cause  of  action  would 
he  against  the  ssslgnee  taking  or  receiving  the 
Interest  In  tbe  cages  of  Webb  v.  Galveston 
&  Houst<xi  Investment  Co..  32  Tex.  Civ.  App, 
516,  75  8.  W.  35S,  and  Western  Bank  &  Trust 
Co.  V.  Ogden.  42  Tex.  Civ.  App.  465,  83  S.  W. 
1102,  this  question  was  squarely  before  the 
court,  and  It  was  there  held  that,  under  a 
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statute  providing  that  when  usury  Is  charged 
double  the  amount  of  Interest  received  may 
be  recovered  from  the  prawn,  firm,  or  corpo- 
ration recelTlng  the  uenrions  Interest,  a  «oiv 
poratlon  to  i^om  nsnrious  notes  were  Indors- 
ed and  who  reodved  the  usnrlouB  Interest 
was  alone  Uable  for  the  penalty. 

[I]  The  last  clause  of  section  3,  supra,  has 
the  effect  of  limiting  the  rlj^t  of  recovery 
from  the  person  taking  or  receiving  the  nsn- 
rloUB  interest,  and  not  the  person  reserving  or 
charging  a  greater  rate  of  Interest  than  Is 
allowed  by  law  as  provided  by  the  first  clause 
of  said  section,  and,  as  the  defendant  In  this 
case  did  not  take  or  receive  from  the  plaintiff 
the  usurious  rate  of  Interest,  the  action  was 
wrongfully  brought  against  him,  and  the 
court  properly  rendered  Judgment  against 
the  plaintiff.  It  Is  argued  that,  If  the  proof 
was  Insufficient  to  bring  the  case  within  this 
section  of  the  Coustltuti<»i,  It  was  sufficient 
to  support  an  action  at  common  law;  but 
under  said  section  the  debtor  la  given  the 
right  to  sue  for  and  recover  twice  the  amount 
of  Interest  paid  from  the  person  taking  or  re- 
ceiving the  usurious  interest,  this  creates 
a  new  right,  not  known  at  common  law,  and 
declares  the  remedy,  and  under  these  provi- 
sions the  debtor  can  resort  to  no  other  form 
of  redress  or  mode  of  procedure,  those  grant- 
ed by  the  Constitution  being  exclusive.  Bar- 
net  V.  National  Bank,  98  U.  B.  OSS,  2S  L.  Ed. 
212 ;  Carter  v.  Carusl,  112  U.  S.  478,  6  Sup. 
Ct.  281,  28  li.  Ed.  820;  McBroom  v.  Scottish 
Mortgage  &  Land  Investment  Co.,  1S3  IT.  S. 
318,  14  Sup.  Ct  852,  38  L.  Ed.  729;  CIUJ 
zens*  National  Bank  of  Danville  v.  Gentry, 
111  Ey.  206,  63  S.  W.  454,  66  li.  R.  A.  674 ; 
Lynch  v.  Merchants'  Nat  Bank,  22  W.  Va. 
554.  46  Am.  Bep.  S20. 

Tbe  cause  should  therefore  be  afflnned. 

PSa  ODBIAU.    Adopted  In 


MIDLAND  VALLEY  R.  CO.  v.  FEATHER- 
STONE.    (No.  6066.) 

(Supreme  Court  of  Oklahoma.   Nov.  10.  1914.) 

(SpUahu*  bv  the  Court.) 

Apfbu.  Ann  Ebbob  ({  1097*)— DiciBioif  on 

Appeal— Ajtibmancb. 

Where  upon  a  eecond  appeal  It  appears 
that  the  trial  court  has  proceeded  in  compliance 
with  the  directions  of  tiiia  court  in  its  former 
opinion,  and  an  examinatioa  of  the  case-made 
discloses  that  no  substantial  right  of  plaintiff 
in  error  has  been  prejudiced,  the  judgment  will 
be  affirmed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  48^-&68w  4^;  Dee. 
Dig.  i  1097.*) 

Error  from  Superior  Court,  Mnakogee 
County;  Farrar  L.  McCain,  Judge. 

Action  by  Charles  H.  Featherstone  against 
the  Midland  Valley  Railroad  Oompaoy. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

See.  also,  32  OkL  837,  123  Faa  1128. 


Edgar  A.  De  Meules  and  Sol.  H.  ETaaffman. 
both  of  Muskogee,  for  plalntUf  in  enor. 
Charles  Bagg  and  J.  SL  Wyand,  both  of  Mus- 
kogee, for  defendant  In  &!r<x. 

BLBAEMORB,  J.  TtOB  is  an  action  for 
damages  in  the  sum  of  92,000  commoiced  in 
the  trial  conrt  by  the  defendant  In  error,  as 
plaintiff,  against  the  plaintiff  In  error,  ae 
def«idaut  Hie  petition  alleles,  substan- 
tially, that  on  February  6,  1909,  there  was 
pending  In  the  United  States  Orart  for  the 
Eastern  District  of  Oklahoma  an  action  on 
contract  theretofore  begun  by  the  plaintiff 
against  defendant  for  the  recovery  of  $7,023 
due  and  owing  for  materials,  supplies,  and 
labor  furnished  to  defendant;  that  the  de- 
fendant, well  knowing  that  plaintiff  had  a 
good  cause  of  action  and  would  recover  there- 
in, intending  to  cheat  and  defraud  the  plain- 
tiff, falsely,  deceitfully,  and  fraudulently 
represented  to  him  that  if  he  would  dismiss 
said  suit  with  prejudice  that  It  would  pay 
him  $100  in  cash  and  $75  attorney's  fee,  and 
would  pay  or  cause  to  be  paid  to  him  a  suf- 
ficient amount  to  settle  and  pay  certain 
claims  and  demands  due  by  the  plaintiff  to 
others  for  labor  performed  and  supplies  and 
material  furnished  by  them  and  used  by  the 
plaintiff  in  the  performance  of  his  contract 
with  defendant  and  of  which  the  defendant 
had  received  the  benefit  (a  statement  of 
which  claim  was  attached  and  made  a  part 
of  the  petition  herein  as  an  exhibit);  that 
the  plaintiff,  relying  upon  said  false  and 
fraudulent  representations,  and  believing 
til  em  to  be  true,  was  Induced  thereby  to  sigu 
a  stipulation  for  the  dismissal  of  said  action 
in  the  United  States  court  with  prejudice; 
that  defendant  bad  no  intention  of  paying 
said  claims  or  any  part  ttiereof;  that  said 
action  was  dismissed  in  pursuance  of  said 
stipulation,  but  that  nothing  was  ever  paid 
to  plaintiff,  except  the  sum  of  $100,  and  975 
to  his  attorney.  Defendant  answered  by  way 
of  general  denial,  and  allied  further  that 
If  any  fraud  was  practiced  that  within  a 
few  days  thereafter  the  plaintiff  became  fully 
aware  that  it  was  the  contention  of  defend- 
ant Uiat  under  Its  agreement  with  him  It  was 
not  to  pay  any  of  said  daima^  but  only  the 
sum  of  ^75  received  by  him,  and  that  he 
thereafter  accepted  the  sum  of  $40,  the 
amount  therotofore  expended  by  bim  as 
costs,  in  full  and  final  settlement  of  said 
suit 

The  case  was  before  this  court  on  a  toaaa 
appeal  (Midland  Valley  Railroad  Ownpany  T. 
Featherstone.  32  OkL  837, 123  Faa  112S),  and 
virtually  all  tte  questloiia  presented  plain- 
tiff in  error  for  a  reversal  of  the  eanae  In 
this  proceeding  were  determined  tlierelii.  and 
have  become  the  law  of  the  case.  It  was 
there  urged  by  plaintiff  In  error  (plaintiff  in 
error  hero)  that  the  trial  oonrt  wred  in  not 
requiring  the  plaintiff  to  make  his  petition 
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more  (teflnlte  find  certain,  and  this  conten* 
tioo  was  sustained  by  tills  court  In  an  oplu- 
ioD  by  Harrison,  (X,  nalnc  the  foUowlns  Ian- 
guace: 

"This  petitioB,  In  oar  opinion,  is  too  indofinlts 
and  Qocertain  in  xeferenco  to  inst  what  defend- 
ant agreed  to  do,  Just  what  the  amoonta  of 
the  oQtstanding  bHla  were,  and  to  whom  thejr 
were  due,  and  (or  wliat  ther  were  due,  to  give 
the  defendant  notice  of  }nst  what  he  was  loed 
for,  or  to  enable  hin  to  make  a  proper  defense, 
and  too  uncertain  to  base  a  definite  judgment 
upon.  We  think,  the  court  erred  in  not  requir- 
ing the  plaintiS  to  amend  bj  making  his  peti- 
tion more  definite  and  certain  In  these  partlcu- 
lara,  and  erred  In  admitting  tesUmony  without 
such  amendment  The  allegations  in  the  peti- 
tion should  be  sufficiently  clear,  definite,  and 
certain  as  to  enable  the  court  to  clearly  under- 
stand,  not  only  the  8i>ecific  wrongs  c<Knplained 
of  and  what  particular  acts  eonstitnted  same, 
bnt  also  the  correct  messore  of  redress  afford- 
ed in  law,  and  we  do  not  think  this  Is  true  In 
tbt  case  at  bar." 

In  conformity  to  snch  opinion,  plalntUt 
amended  lila  petition,  and  attached  as  an  ex- 
hibit Oiereto  a  statement  setting  forth  the 
aggregate  amount  of  eacb  cUUm,  ataowlng  to 
whom  it  was  due  and  for  what 

nils  cause  has  been  twice  tried  to  a  Jur; 
opm  substantially  the  same  questions  of 
fact  and  law ;  and  on  this  proceeding  this 
conn  wlU  «»iflne  ItaeU  to  a  review  only  of 
those  questions  of  law  assigned  as  error  aris- 
ing at  the  last  trial,  and  not  preaoited  by  the 
former  appeaL 

Ftom  an  ezaminatioa  of  tba  record,  it  ap- 
pears that  the  titel  court  proceeded  In  strict 
compliance  with  the  directions  of  this  court 
cootalned  In  Its  former  opinion,  and  that  no 
Bobstaatlal  right  of  the  plali^ltt  In  error 
was  prelndiced.  Ttierefore  the  action  of 
■aid  conrt  will  not  be  questioned  on  a  second 
iplfeal  Qldney  r.  Chappie  et  aL,  142  Pac. 
ISi,  not  yet  officially  reported,  and  cases 
there  cited. 

The  Judgment  of  the  court  below  is  there- 
tore  affirmed.  All  the  Justices  concur. 


FHIIX.IPS  T.  DILLINGHAM  et  aL 
(No.  86ie.) 

(Snpreme  Court  of  Oklahoma.   Oct  IS.  1914.) 

rffynsdis  hv  the  Court.) 

X  Appeal  awd  Erbob  (S  664*)— Oase-Madb 

— Tnn  FOB  Sebvice. 
A  nnrported  case-made,  which  Is  not  serv- 
ed within  three  dsys  after  the  judgment  or  ot- 
der  is  entered,  or  vdthin  an  extension  of  time 
dnlr  allowed.  Is  a  nullity,  and  cannot  be  con- 
(idered  by  this  court. 

{Ed.  Note.— For  other  cases,  see  Anpeal  and 
Error.  Cent  Dig.  H  2001-2C06,  2606-2969; 
Dec  big.  (  664.*1 

2.  A^i^Ai.  Ann  Ebbob  (i  856*)  —  Tnm  fob 
Appeal— DisuiBSAL. 
Under  chapter  IS,  p.  35,  Sess.  Laws  1910- 
U,  proceedings  iq  error  in  the  Supreme  Court 
nniBt  be  brought  within  six  months  from  the 


date  of  the  rendition  of  the  judgment  or  order 
from  which  the  ivpeal  is  sought  to  b«  taken, 
and  when  not  so  brought  this  court  Is  without 
Jurisdiction,  and  die  same  will  be  disndsaed. 

[Ed.  Note.~For  otiter  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  1926,  1927;  Dea  Dig.  | 
366.*1 

Commissioners*  Opinion,  Division  No.  1. 
Error  to  County  Court  Biyan  County;  J. 
U  Rappolee,  Judge. 

Action  by  W.  H.  PhllUpS,  sdministrator  of 
the  estate  of  T.  J.  Patlllo,  against  B.  L.  Dill- 
ingham, administrator  of  the  estate  of  N.  T. 
DUIlDgham,  deceased,  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Appeal  dismissed. 

Boberfc  Crockett  and  Tletor  a  Phllllpe. 
both  of  Durant  for  plaintiff  In  error.  Hor< 
bm  &  FowloFp  of  Durant,  for  defendants  in 
error. 

SHARP,  a  Ti»  Judgment  to  this  case  was 
rendered  February  22,  1911,  and  motion  for 
new  trial  filed  F^ruary  24th  following. 
This  motion  was  heard  March  29th,  and,  be- 
ing oTerruled,  it  was  by  the  court  ordered 
that  the  plaintiff  have  90  days  to  serre  case- 
made,  etc.  From  the  record  before  us,  It 
does  not  appear  that  the  case-made  was  OTor 
served  on  opposing  counseL 

[1]  The  case-made,  not  having  been  served 
within  the  time  fixed  by  statute,  or  within 
the  90-day  eztentlon  granted  by  the  court 
Is  invalid,  and  cannot  be  considered  on  ap- 
peal. Devault  et  al.  v.  Merchants'  Exchange 
Co.,  22  Okl.  624,  98  Pac.  842 ;  Turley  v.  Hayes 
A  Shirk,  28  OU.  6S6,  U6  Pac.  769;  Bottoms 
V.  Neuklrchner  et  aL,  40  Okl.  142,  186  Poe. 
774;  Brown-Besne  Oo^  v.  Backer,  36  Okl. 
686. 136  Pac  107S;  Yeverka  v.  Frank  et  al., 
41  OU.  142,  137  Pa&  682;  Todd  T.  Carter  et 
al.,  148  Paa  996^ 

it]  It  also  aK)earB  Uiat  the  proceedings 
In  error  wers  not  commenced  in  this  conrt 
until  more  than  six  months  after  the  rendi- 
tion of  the  Judgment  in  the  trial  conrt  (as 
is  j^ovided  by  ^pter  16,  SS.  Sees.  Laws 
1910-11,  but  changed  to  tme  year  by  section 
6255,  Bev.  Laws  1910),  and  for  thfa  reason, 
as  well  as  the  one  already  eonsldered,  this 
court  is  irtOuMit  Jurisdiction  to  review  the 
Judgment  of  the  lower  court  Sumner  et  al. 
V.  Sherwood,  25  Oki.  70,  105  Pac.  642 ;  Tis- 
homingo Electric  Light  ft  Power  Co.  v.  Har- 
ris. 28  Okl.  10,  113  Pac.  713 ;  State  Savings 
Bank,  etc  v.  Bedden  et  aL,  88  Okl.  444.  134 
Pac.  20;  MaUoy  v.  Johnson  et  al.,  40  Okl. 
454,  139  Pac.  310;  Muskogee  Electric  Trac» 
tion  Co.  V.  Howenstlne.  40  Okl.  643,  138  Pac 
381,  139  Pac.  524 ;  May  v.  Boberts,  40  Okl. 
659.  140  Pac.  399. 

The  appeal  should  be  dismissed. 

PER  CmilAM.   Adopted  In  whole. 
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ST.  LOUIS  ft  8.  F.  BT.  CO.  v.  HBNSON 

et  al.    (No.  3923.) 
(Supxeme  Court  of  Oklahoma.  Nov.  17.  1914.) 

(Byttalut  hy  th9  Court.) 

Justices  of  the  Pxaob  (f  152*)— Appsai^ 
Pabtieb. 

A  judgment  was  rendered  against  two  de- 
fendants in  a  cause  tried  before  a  justice  of  the 
peace.  One  of  the  defendants  appealed  to  the 
county  court  in  his  own  name,  without  joining 
the  other.  The  appeal  was  dismissed  by  the 
county  court  upon  the  ground  that  the  county 
court  was  without  jurisdiction  to  entertain  the 
appeal,  because  the  appellant  did  not  make  his 
codefendant  a  party  mereot  ^eld;  marslble 
error. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  f|  516-fil9;  Dea  Dig;  i 
152.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  to  County  Court,  McOlain  County; 
W.  H.  Woods,  Judge. 

Action  by  J.  H.  Henson  and  another 
against  the  St  Louis  &  San  Frandsco  Rail- 
way Company,  a  corporation,  and  another. 
Judgment  for  plaintiffs,  and  the  defendant 
named  brings  error.  Bevened  and  ranand- 
ed,  with  directions. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Klelnschmldt  and  Fred  B.  Suits,  both  of 
Oklahoma  City,  tor  plaintiff  In  error.  Wad- 
lington  &  Wadllngton.  of  Purcell.  tor  defend- 
ants in  error. 

BBBWER,  0.  This  snit  was  originally 
filed  In  a  Justice  of  the  jKace  coorC  In  Mo 
Glaln  county,  wherein  tbe  plaintiff,  at  a  trial 
in  said  conit,  obtained  a  Judgment  against 
tbe  plaintiff  In  error.  At  tbe  same  trial  Qie 
Oklahoma  Central  Ballway  Company,  one  of 
tbe  defendants  bdow,  waa  found  not  to  be 
liable.  The  plalntlfl  In  onot  appealed  the 
case  to  the  county  court  of  McOlain  county, 
where  tbe  appeal  -was  finally  dlsmlased  on 
tbe  27th  day  of  November.  1911,  "for  the  rea- 
son tSiat  the  defendant^  In  appealing  from 
tbe  judgment  rendered  in  fiie  Justice  court, 
failed  to  Join  the  Oklahoma  Central  Railway 
Company,  as  a  party  to  the  appeal."  It  is 
alleged  that  it  was  error  to  dismiss  tbe  ap- 
p^I  on  the  grounds  stated,  and  we  think  the 
point  is  well  taken.  Tbe  trial  court  doubt- 
less had  in  mind,  and  acted  upon,  the  case  of 
Brown  v.  Zates,  24  Okl.  281,  108  Pac.  667, 
and  under  that  decision  tbe  ruling  would 
have  been  correct;  but  in  tbe  later  case  of 
Barnard  v.  Douglass  Whaley  Oro.  Co.,  31 
OkL  124,  120  Pac  063,  Brown  v.  Tates  was 
overruled.  In  tbe  Barnard  Case  It  Is  said : 

"A  Jodgmmt  was  rendered  against  two  de- 
fendants in  a  cause  tried  before  a  Justice  of 
the  peace.  One  of  the  defendants  appealed  to 
the  county  court  in  liifl  own  name,  without 
joining  tbe  other.  The  appeal  was  dismissed  by 
the  county  court,  upon  the  ground  that  the 
county  court  was  withoat  jurisdiction  to  en- 
tertain the  appeal,  because  the  appellant  did 
not  moke  his  codefendant  a  party  thereto.' 


Held,  reversible  error,  overruling  Brown  v, 
Yates,  24  Okl,  231,  108  Pac.  667.*'^ 

It  follows  that  the  court  was  In  error  In 
dismissing  this  appeal,  and  the  cause  la 
therefore  reversed  and  remanded,  with  direc- 
tions to  ov«Tule  the  motion  to  dismiss  and 
to  reinstate  the  case. 

FEB  GUBIAIL  Adopted  In  wbolsb 


MOORB  et  aL  v.  FIBST  NAT.  BANK  OF, 
WAUBIBA.   (No.  8368.) 

(Supreme  Court  of  Oklahoma.   Nov.  17.  1914^) 

(SyUahut  hy  ihe  Court.) 
HoaroAGBB  (S  161*)— Attobnbt's  Lair— Pbi- 

OBITIEB. 

Where,  fai  a  salt  to  foreclose  a  real  estate 
mortgage  dated  February  17, 1909,  it  seems  that 
interveners  were  entitied  to  an  attorney's  lien 
on  70  acres  of  the  land  in  controversy,  which 
accrued  December  6,  1910,  as  it  does  not  ap- 
pear from  authorities  cited  that  the  court  erred 
in  decreeing  the  mortgage  lien  to  be  superior 
to  that  of  the  attorney's  lien  and  ordering  a 
sale  and,  in  the  order  of  their  priority,  a  satis- 
faction of  the  liens  out  of  the  proceeds  of  the 
property  sc^d,  this  court  will  not  disturb  the 
judgment 

[Ed,  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  307,  809-811,  814-829,  382-^; 
Dec  Dig.  I  151.«1 

Error  from  District  Oourtt  J^ereon  Coun- 
ty; Frank  M.  Bailey,  Judge. 

Actlcni  by  the  First  National  Bank  of  Wan- 
rlka  against  ELatherine  SorreHa  and  anodio-, 
wherein  Jas.  B.  Moore  and  others  Intervened. 
Judgment  for  idalntlfl,  and  interreneis  bring 
error.  Affirmed. 

H.  A.  Ledbetter,  of  Ardmore,  for  plain- 
tiffs In  error.  N.  0.  Peters,  of  Waurlka,  for 
defmidant  In  error. 

TURNEB,  J.  On  Judy  5,  1010,  First  Na- 
Uonal  Bank  of  Waurlka,  defendant  in  error, 
sued  Eatherlne  Sorrells  and  Geo.  W.  Sor- 
rells  on  their  past-due  promissory  note  for 
(1,300  and  to  foreclose  their  real  estate  mort- 
gage to  secure  tbe  payment  thereof,  both 
dated  February  17,  1009,  and  duly  recorded. 
Charles  L.  Jones  and  Frank  L.  Jones  were 
alleged  to  claim  some  Interest  adverse  to  the 
Interest  of  both  plaintiff  and  tbe  Sorrells,  and 
were  made  parties  defendant  to  the  suit  Aft- 
er summons  had  been  served,  came  plaintiffs 
in  error  J.  B.  Moore,  B.  Dunlap,  and  H.  A. 
Ledbetter,  who  Intervened  and  set  up  that  at 
the  time  of  the  execution  of  the  mortgage  the 
Joneses  had  title  to  the  land;  that  said  Moore 
and  Ledbetter  were  attorneys  and  represent- 
ed Katherlne  Sorrells,  who  sued  the  Joneses 
In  the  district  court  of  Carter  county  to  quiet 
her  title  to  70  acres  thereof;  that  on  the  trial 
in  the  district  court  they  failed  to  reco.ver, 
whereupon  they  appealed  to  this  court  which 
reversed  the  Judgment  of  tbe  trial  court  and 
quieted  her  title  as  prayed ;  that  pending  said 
suit  said  note  and  mortgage  were  executed, 
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and  when  tbe  mandate  came  down  In  tbls 
cause  to  this  court  they,  as  attorneya  for 
Eatherlne  Sorrells,  lodged  an  attorney's  Hen 
for  9275,  pursuant  to  contract,  gainst  said 
70  acres,  whl<di  lien  they  on  December  6, 
ISIO,  caused  to  be  placed  of  record  In  the 
county  where  the  land  lies.  They  claimed 
their  lien  to  be  superior  to  that  of  the  mort- 
gage, and  prayed  that  It  be  so  decreed,  and 
that  tbe  land  be  sold  to  satisfy  the  same  and 
the  balance  iMild  to  saUsfy  the  claim  of  tbe 
mortgage.  There  Is  no  controversy  over  tbe 
ralldity  of  tbls  lien,  but  on  the  other  hand  It 
Is  contended  that  tbe  same  Is  Inferior  to  that 
of  tbe  mortgage.  On  this  state  of  facts  there 
was  trial  and  Judgment  for  plalntUTs  for  the 
amount  of  their  debt,  and  tbe  mortgage  was 
ordered  foreclosed  to  satisfy  tbe  same,  with 
directions  that,  when  done,  tbe  balance  of 
the  purchase  money,  tf  any,  be  tamed  over  to 
plaintiffs  In  error  to  satisfy  their  attorney's 
lien.  From  this  Judgment  Interveners  bring 
tbe  case  here,  and  assign  that  the  court  erred 
in  declaring  their  lien  inferior  to  that  of  tbe 
mortgage. 

Assuming  the  validity  of  tbe  attorney's 
lien,  as  they  cite  no  authority  to  support  of 
their  contention,  and  we  can  find  none,  the 
Judgment  of  tbe  trial  court  Is  affirmed.  All 
tbe  Justices  concur. 


STATE)  ex  rd.  LOWB  v,  PRUBTT,  Olerk  of 

District  Court    (No.  6472.) 
(Supreme  Court  of  Oklahoma.   Nov.  17.  1914.) 

(SyUahut  &v  <Aa  Court) 

Uandahub  (I  71*}  —  JuaiaDicnoH  o»  Su- 
preme COUBT— DiSTBICT  ClESE— PebFOBU- 
ASCE  OF  OfFICIAI.  DUTISa— "ADiaRISTBA- 

nvB  OmoKK." 

Plaintiff  filed  bis  patttlon  in  this  court, 
prtfiDg  for  a  writ  of  mandamus,  and  aa  grounds 

therefor  alleged  in  substance  that  defendant  is 
clerk  of  the  district  court  of  Beaver  county; 
ihst  plaintiff  filed  a  mscipe  with  said  clerk  for 
writ  of  natitatkoi.  which  the  clerk  refused  to 
issue.  Held,  that  since  the  clerk  of  tbe  district 
court  is  an  ''adminigtrative  officer,"  vested  with 
no  judicial  powers,  this  court  is  without  juris- 
dicnoD  to  iHoe  a  writ  of  maadainus  to  compel 
tke  petfonoance  of  any  duty  devolving  upon 
him. 

[Ed.  Note.~For  other  cases,  see  Mandamus. 
Cent  Dig.  8  133;  Dec.  Die.  1  71.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Ministerial  Office.] 

Original  masdamoB  by  the  States  oa  t3» 
relation  of  Seward  K.  Lowe,  agalnat  O.  F. 
ITvett,  Clerk  of  the  District  Court  of  Beaver 
County.  Writ  denied. 

Appelget  &  Herod,  of  Woodwardi,  for  plain- 
tiff. Dickson  &  Dickson,  of  Beaver,  and  Gray 
k  UcVay.  of  Oklahoma  City,  for  def^dant 

RIDDItB,  3.  This  la  an  ortgtoal  proceed- 
ing instituted  in  this  court  for  writ  of  manda- 
mus. In  snbstance,  it  Is  alleged  In  the  peti- 
tion tbat  In  19U  plaintiff  filed  his  petition  In 


the  district  court  ot  Beaver  county  against  A. 
J.  Dickson,  praying  for  a  temporary  Injunc- 
tion restraining  defendant  thereto  from  to- 
terfering  with  possession  of  plaintiff  to  a  cer- 
taln  quarter  section  of  land  therein  described 
during  the  pendency  of  the  action ;  that  said 
temporary  writ  was  Issued,  and  thereafter, 
upon  final  bearing,  a  mandatory  writ  of  to- 
junctlon  was  issued  and  made  perpetual,  and 
by  the  terms  thereof  It  was  decreed  tbat  de- 
fendant therein  should  be  removed  from  said 
premises ;  tbat  a  writ  of  possession  be  issu- 
ed to  tbe  sheriff,  commandtog  htm  to  remove 
defendant  therein  from  said  premises,  and  to 
place  platottff  to  possession  thereof;  that 
said  writ  of  error  was  prosecuted  from  said 
Judgment  to  the  Supreme  Court,  which  pro- 
ceeding was  thereafter  dismissed,  which  had 
the  effect  of  afflrmtog  the  Jadgment  of  the 
trial  court;  that  after  the  mandate  had  been 
Issued  and  filed  to  the  trial  court,  defendant, 
Dickson,  filed  his  motion  to  vacate  said  judg- 
ment, allegtog  several  reasons  why  the  same 
is  void;  tbat  said  motion  came  on  to  be 
heard  before  the  court  and  was  denied ;  tbat 
defendant  filed  his  motion  for  new  trial, 
which  was  overruled,  and  gave  notice  of  ap- 
peal to  the  Supreme  Court  Supersedeas 
bond  was  fixed  to  the  sum  of  $000,  and  It  was 
ordered  upon  tbe  filing  and  approval  of  said 
bond  tbat  further  proceedings  be  stayed, 
pendtog  the  determination  of  said  matter  by 
this  court,  which  said  supersedeas  t>ond  was 
filed  and  approved  by  tbe  court.  He  further 
avers  that  he  filed  with  the  clerk  of  the  dis- 
trict court  a  prscipe  for  writ  of  restitution ; 
that  said  clerk  has  refused  and  still  refuses 
to  Issue  said  writ.  He  prays  that  a  writ  of 
mandamus  be  issued  by  this  court,  compelltog 
said  clerk  to  Issue  said  writ  Defendant  has 
filed  his  response,  admltttog  practically  all 
the  aUegadons  of  the  petition,  and  to  sub- 
stance affirmatively  alleges  tbat  It  was 
agreed  In  open  court  that,  to  the  event  a  su- 
persedeas bend  was  filed,  tbe  court  diould 
make  an  order  staying  tbe  proceedings,  pend- 
ing the  hearing  of  said  writ  to  tbe  Supreme 
Court 

At  the  thredwld  of  this  case,  we  are  met 
with  the  question  qf  jurisdiction  of  this  court 
to  IsBue  the  writ  of  mandamus  prayed  for. 
Section  2,  art  7,  ConstltnUon,  to  so  far  as  ap- 
pliciU)le  here,  provides : 

"The  original  lurlsdlction  of  the  Supreme 
Court  shall  extend  to  a  general  superintending 
control  over  all  inferior  courts  and  all  commis- 
sions end  boards  created  by  law.  Tbe  Stupreme 
Court  siiall  have  power  ko  issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari, 
prohibition,  and  siuh  other  remedial  writs  as 
may  be  provided  by  law.  and  to  hear  and  de- 
termUie  the  same.  •  *  *" 

In  the  case  of  Homesteaders  v.  McCombs, 
Ins.  Com'r,  24  Okl.201.103  Pac.e91,38  L.  R. 
A.  (N.  S.)  1000,  20  Ann.  Gas.  181,  In  constru- 
tog  this  provision  of  the  Constitution,  this 
court  said: 
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'"nie'lnsorftnce  comtnlssloiier;  belii]f  an  ezeca- 
tiTs  officer  of  the  Btate,  chafed  only  with  tbe 
duty  ,of  the  execution  ot  all  lawB  in  force  in  the 
state  reldtinff  to  insurance  and  insurance  com- 
panies doing  busineM  therein,  can  exercise  nei- 
ther leirialative  nor  judicial  functions,  except  as 
the  same  are  merely  an  incident  to  the  admin- 
istration of  bis  department  The  words  'com- 
miastoDs*  and  'boards,'  as  used  in  connection 
with  the  tette  Inferior  coorta,'  mean  such  com- 
missions or  boards  as  judicial  power  may  be 
vested  in  pursuant  to  section  2,  art.  7  (Bunn's 
Ed.  i  1^).  of  the  Constitution,  and  the  hearing 
and  determination  of  matters  by  commisrioners 
or  boards  from  which  appeals  may  be  taken,  w 
to  which  writs  of  certiorari,  and  oth«r  like 
writs,  may  lie,  appears  to  be  the  test" 

To  the  same  ^ect  see  Hontgtuneiy  t.  State 
m.  Board  et  aL,  27  Okl.  824,  111  Pac.  447 ; 
Stnte  Pub.  Go.  t.  Steams,  Mayor,  26  Okl.  ITS, 
106  Pac.  lllS: 

For  two  reasons,  we  are  clearly  of  tlie  oi^- 
lon  that  this  court  has  no  Jurisdiction  to  en- 
tertain tbis  proceeding:  (1)  That  respondent, 
fb6  clerk  of  the  district  court,  can  exercise  no 
Judicial  fnnctiOD,  and  is  not  such  an  officer 
from  which  an  appeal  will  lie;  hence  this 
court  has  no  Jurisdiction  to  supervise  or  cor- 
rect any  error  of  sccb  an  officer.  (2)  Ttat 
the  question  here  inTOlved  Is  not  pnbllci  Jur- 
is, but  only  one  a£FectinK  the  rights  of  Indi- 
viduals in  a  private  litigation.  In  such  casee, 
even  If  thki  court  had  Jurisdiction,  except  for 
special  reason  shown,  we  would  exercise  our 
Judicial  discretion,,  and  remit  the  parties  to 
the  district  court. 

For  the  reasons  assigned,  the  writ  Is  de- 
nied, and  the  petition  dismissed.  All  the  Jna- 
Ooes  concur,  except  LOOFBOUBROW,  dla- 
qQallfled  and  not  participatiiig. 


SHAFFER  T.  TURNER.    (No.  8676.) 
(Supreme  Court  of  Oklahoma.  Nov.  17,  1914.) 

(8ylla1}v$  &v  the  Court.) 

1.  Bjxoticent  (i  9*)— RxoBT  TO  Bioovn— 

ExisTXKCE  07  TrruE, 

Plaintiff  instituted  this  suit  In  ejectment  to 
recover  possession  of  a  certain  tract  of  land  in 
Wagoner  county.  The  undisputed  evidence 
shows  tliBt  defendant  had  been  in  the  open  and 
undisturbed  possession  of  said  land  for  more 
than  one  year  under  claim  of  title,  prior  to  the 
date  of  plaintiff's  deed  under  which  he  claims 
title:  that  (tiaintiff's  grantor  nor  any  one  for 
her  has  received  any  rents  or  has  been  in  pos- 
session of  said  land  for  more  than  one  year 

Srior  to  the  date  plaintiff  received  his  deed. 
leld,  ibtt  plaintiff  was  required  to  recover  up- 
on the  strength  of  liis  own  title;  that  the  deed 
of  conveyance  relied  upon  by  him  was  void  as 
against  defendant  in  possestion,  and  was  in- 
sufficient to  entitie  plaintiff  to  recover. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  IS  16~2»;  Dec.  Dig.  {  0.»] 

2.  Appeal  akd  Ebbob  (I  1170*)— Vebdiot— 
Btxdkncb— Ejectuen't-Instbuctioks. 

The  court  submitted  the  IssueB  involved  to 
the  jury  for  their  determination.  The  jury  re- 
turned a  verdict  in  favor  of  defendant  In- 
structiouB  of  the  court  fairly  cover  all  the  issues 
involved.    Ehridentx  amply  supports  the  verdict 


of  tiie  Jury.  J7sM,  that  said  Tndlet  will  not  be 

disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  4032,  4066,  4075.  40B8, 
4101.  4464,  4640-4045;  Dec.  Dig.  {  1170.*] 

3.  Vbrdob  and  Pubchaseb  (ji  232«)— Iiram- 

BST  OP  PEBSOIT  IH  POSSESSION— NOTIOE. 

The  possession  of  real  property  carries 
with  it  the  presumption  of  ownerehio.  and  it 
is  the  duty  of  those  porcfaasing  such  property 
from  others  than  those  in  possession  to  ascer- 
tain the  extent  of  their  ctaima;  and  the  open, 
actual  poeseasion  of  such  property  gives  notice 
to  the  world  of  just  such  interest  as  the  pos- 
sessor actually  has  therein. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  D^.  |{  640-645,  648-602: 
Dec  Dig.  I  232*] 

Error  from  District  Court,  Wagoner  Coun- 
ty; John  H.  Pitdjford,  Judge. 

Ejectment  by  Fabian  Shaffer  against  C.  W. 
Turner.  Judgment  for  defendant,  and  pUAn- 
ttft  brings  error.  Affirmed. 

Crump,  Crump  &  Garrett,  ot  Unskogee.  for 
plaintiff  In  error.  Chas.  Bagg,  of  Muskogee, 
tor  defOidant  In  error. 

RIDIHiB,  J.  The  parties  wlU  be  referred 
to  herein  as  they  were  In  the  trial  court. 
PlalnUcr  Instituted  this  suit  In  ejectment  to 
recover  poeseasion  of  the  N.  W.  %  of  tbe 
S.  BL  %,  section  -29,  township  16  north,  range 
16  east,  Wagoner  county,  containing  40  acres. 
The  land  In  question  was  part  of  the  allots 
ment  of  Bmma  Anderson,  nte  Solomon. 
Plaintiff  dalniB  the  oinws^  and  rigbt  of 
possessiMi  of  satd  land  by  virtue  of  a  certain 
deed  of  oouToyanoe,  dated  July  1,  1907,  ex- 
ecuted and  delirered  to  bim  by  said  Emma 
Anderson,  Joined  by  her  husband,  Wm.  An- 
derson. To  this  petltlcoi,  defendant  ffled  hla 
answer,  consisting:  First,  of  a  goieral  deni- 
al; second,  alleged  affirmatively  that  on  the 
26th  day  of  November,  19M,  aaid  Bmma  An- 
derson, Jotaed  wit3i  hier  husband,  for  a  valu- 
able  consideration,  executed  and  delivered 
to  Harry  U  Stephrais  a  wananty  deed  to 
said  premises,  and  that,  tfarongb  an  error  In 
drawing  the  deed,  the  land  was  described  as 
the  S.  E.  %  of  the  N.  B.  %  ot  section  29, 
township  16  north,  range  16  eaat^  Wagoner 
county,  OkL  On  the  8th  day  of  Decembv, 
1904,  Harry  L.  Stephens,  by  his  quitclaim 
deed,  conveyed  all  his  rl^tit,  title,  and  Intw- 
est  in  and  to  land  to  defmdant,  &  W. 
Turner;  tliat  aald  defendant  has  beat  tn 
the  quiet;  peaceable,  and  undisturbed  posses- 
sion of  said  land  by  virtue  of  said  amveyance 
since  the  8th  day  of  December,  1904,  and  wa» 
in  the  open,  endusive,  and  undisturbed  poe- 
aesdmi  of  said  land  for  more  than  me  year 
prior  to  the  date  plaintiff  received  the  deed 
of  conveyance  relied  upon;  iliat  Qie  said 
Emma  Anderson,  nor  any  one  claiming  any 
Interest  by  or  throi^  her  has  been  In  poesea- 
sion of  said  land  or  rec^ved  any  rent  there- 
from for  more  than  one  year  prlw  to  the 
date  of  plainUtTB  alleged  conveyance,  and 
said  deed  of  conveyance  is  absolutely  void 
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and  has  no  force  and  effect.  The  answer 
vas  sworn  to,  and  there  was  no  r^ly  filed 
thereto. 

Tbe  cause  waa  tried  to  a  Jury  npon  the 
Inoea  thus  made.  Briefly  stated*  the  ev^ 
cleooe  shows  <ni  the  part  of  plalntUC  that  he 
examined  the  records  and  found  a  lease  con- 
tract mnnli^  for  a  period  tit  five  years  from 
the  first  of  the  year  1908  In  fkror  of  defend- 
ant; that  said  contract  was  stlU  in  fcwce  and 
effect  on  tbe  date  he  recelred  his  deed  of  oon- 
T^ance;  that  the  rac(«ds  failed  to  show  any 
other  Instnnnent  affecting  said  land  at  the 
date  he  purchased  same;  that  he  had  no 
actaal  notice  that  detwdant  claimed  to  be 
the  owner  of  said  land  or  had  received  a 
ooQveyance  <tf  same.  He  testified  he  had  paid 
1750  as  a  cmudderatlon  for  the  ccmTeyance 
made  to  him. 

On  the  put  of  defendai^  It  is  sbfnm  fliat 
In  the  early  part  of  the  year  1908,  and  after 
plaintiff  had  received  tbe  deed  of  conveyance 
relied  upon  by  him,  the  said  Emma  Anderson 
ezecnted  a  onltdaim  deed  In  favor  ot  Hairy 
U  Stephens,  the  purpose  of  which  was  to 
correct  the  de«!rlptl<ni  In  the  deed  dated 
November  26,  1904;  that  said  Stephens,  In 
turn,  executed  a  qoltclalm  deed  to  defoidant, 
Tnmer,  for  tbe  purpose  of  conrecting  the 
deseriptlcit  in  the  deed  ezecnted  Deoonber 
8.190ft. 

Emma  Anderson  testified  that,  when  Mr. 
Shaffer  came  to  her  bodse  to  secure  a  deed 
turn  her,  she  told  tUm  that  she  did  not  own 
tbe  land  in  question ;  tliat  she  had  aoU  same 
to  Bnnnhwia  witness  Boberts  tesUfled  ttiat 
he  was  present  at  said  tlme^  and  fbat.  Mr& 
Andersrak  told  plaintiff  that  she  and  her  hus- 
band lutd  sold  and  conveyed  tbe  land  to 
Stephens.   Plalntlft  donled  tlds  testimony. 

Tbe  court  charged  the  Jnry,  In  snbBtance, 
that  If  on  the  dat6  plaintiff  received  the  deed 
of  conveyance  relied  npon  by  him  for  recov- 
ery, def^dant,  Torner,  waa  In  possession  of 
tbe  land  In  controversy,  claiming  same  under 
a  deed  from  Stephens,  and  that  if  the  said 
tkuma  Anderson  and  husband  had,  prior  to 
eald  date,  sold  said  land  to  said  Stephens, 
but  that  the  description  to  same  in  the  deed 
of  conveyance  thereto  had,  by  mutual  mis- 
take, described  the  land  by  other  than  the 
trne  description,  and  that  subsequently  the 
Bald  Stephens  conveyed  said  land  to  defend- 
ant, they  elioald  return  a  verdict  in  favor 
of  defendant,  regardless  ct  any  other  Issue  in 
the  case. 

On  behalf  of  defendant,  the  court,  in  snt>- 
stance,  told  the  Jury  if  they  found  from  the 
erldence  that  defendant.  Turner,  was  In  pos- 
session of  the  land  in  controversy  on  July 
1,  1007,  the  date  of  Shaffer's  deed,  and  Uiat 
Shaffer  bad  no  knowledge  of  such  possession, 
other  than  as  disclosed  by  the  records,  and 
that  the  records  disclosed  only  a  lease  con- 
tract In  favor  of  defendant,  plaintiff  bad  a 
ri^t  to  presume  said  defendant  was  In  pos- 
Bession  of  said  land  by  virtue  of  said  lease 
contract;  and  in  that  evoit,  their  verdict 


TtjBNBR  set 

should  be  for  plalnttff,  unless  Msndant  bad 
Aown  by  a  pr^nderanoe  of  the  testbiumy 
that  plalntur  had  actual  knowledge  ot  hlf> 
rights  under  the  deed.  -Tbo  coort  further 
charged  the  jury  that  the  burdm  of  proof 
was  on  defendant  to  show  that  there  waa  a 
mutual  mistake  made  In  describing  the  land 
in  tbe  different  conveyancer  referred  to.  The 
Jury  returned  a  verdict  in  favor  of  defendant, 
from  which  Judgment  ^atntiff  prosecutes  this 
aKMuli  and  assigns  the  following  qpedflca- 
tlons  <tf  errcv: 

"  (1)  The  verdict  of  the  Jory  Is  not  sustained 
by  sufficient  evidence.  The  verdict  of  tbe 
jury  is  contrary  to  law.  *  •  •  (8)  The  Mart 
erred  in  OTerrullog  the  motion  for  a  new  trial 
filed  by  plaintiff  in  error.  (9)  Tb^  court  erred 
in  rendering  judgment  against  plalntUt  la  error 
and  in  favor  of  defendant  In  •rxor," 

[1-S]  Tbe  third,  fourth,  fifth,  sixth,  and 
seventh  aaslgnmentB  r^to  to  the  court's  re- 
fusal to  give  certain  lnstnicti<ms  requested 
by  plaintiff.  These  vaitons  aaslgnmaite  raise 
<me  laropositlon,  whl^  Is:  Was  there  snfll- 
dent  evidence  to  warrant  the  court  ta  sub- 
mitting the  case  to  the  jury?  As  affects 
plalntUTs  rights,  we  are  of  the  oplidon  that 
tike  court  committed  no  error  as  aneged  in 
these  various  assignments.  After  carnally 
rea^ng  Uie  briefs  of  the  respective  oounsd 
and  all  the  evidence  in  the  record,  we  are  In- 
dined  to  believe  the  court  should  have  di- 
rected a  verdict  In  favor  of  d^Cndant  It 
is  not  denied  that  defendant  was  in  posses- 
sion of  this  land,  claiming  ownership  by  vir< 
tne  of  tbe  cmmyances  above  mentioned;  that 
he  had  the  excloaive  and  open  possession  of 
same  for  mors  than  one  year  prior  to  the 
time  plaintiff  rectived  the  deed  of  convey- 
ance upon  which  he  relies  for  recovery ;  that 
neither  plalntUTs  grax^r,  nor  any  one  for 
her,  bad  received  any  rent  from  this  land  for 
more  than  one  year  prior  to  the  date  of 
plaintifl*s  conveyance.  Tlmrefore  plaintiff's 
deed  was  void  and  Insufficient  to  confer  any 
right  upon  him  as  against  defendant  Phil- 
Upe  et  al.  v.  Byrd,  143  Pac.  684,  not  yet  of- 
ficially reported;  4  Blackst  Comm.  136;  4 
Kent's  Comm.  488;  Huston  v.  Scott,  20  OkL 
142,  04  Pac  S12.  35  L.  R.  A.  <N.  S.)  721;  Mil- 
ler V.  Fryer,  35  Okl.  14IS,  128  Pac.  7lB;  Ruby 
V.  Nunn,  37  Okl.  389,  132  Paa  128..  Plaintiff 
was  required  to  recover  upon  the  strength  of 
his  own  title,  and  not  upon  the  weakness  of 
defendantfs  title.  From  this  view  of  the  case, 
the  court  could  not  have  committed  any  er- 
ror prejudicial  to  the  rights  of  plaintiff  in 
the  instructions  given  to  the  jury.  We  have 
rarefuUy  examined  the  Instructions,  how- 
ever, and  if  there  was  any  error  committed, 
we  think  it  was  favorable  to  plaintiff.  The 
court  submitted  the  Issue  as  to  whether  or 
not  plaintiff  had  actual  knowledge  of  de- 
fendant's right,  and,  there  being  ample  evi- 
dence to  support  the  finding  of  the  jury,  its 
finding  upon  this  Issue  will  not  be  disturbed. 
We  are  of  the  opinion  that  the  court  fairly 
charged  the  Jury  upon  every  issue  In  the 
case,  and,  tor  that  reason,  committed  no  er- 
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ror  In  refusing  to  rabmlt  plaintiff's  requested 
instxactlons  to  the  jury.  For  another  rea- 
son, we  are  of  the  opinion  that  no  prejudicial 
error  appears  In  the  record  of  which  plain- 
tiff can  complain;  that  ia.  In  reading  the  rec- 
ord we  Irreslstlblr  come  to  the  conclusion 
that  plaintiff's  grantor  had,  long  prior  to  the 
date  of  plalntilTs  deed,  sold  all  ber  right,  ti- 
tle, and  interest  In  this  land  for  a  valuable 
consideration,  to  defendant,  and  defendant 
was  in  possession  of  the  land,  claiming  same 
by  virtue  of  that  sale.  Even  If  defendant 
had  received  no  conveyance  of  any  kind,  he, 
having  ^ne  in  possession,  claiming  title,  and 
having  paid  the  pnrctiase  price,  his  grantor 
had  no  title  which  she  could  convey  to  plain- 
tiff as  against  defendant;  and  notwithstand- 
ing the  fact  of  the  lease  contract  on  record 
which  had  not  spired,  plaintiff  would  be  re- 
qniredf  as  a  matter  of  law,  to  take  notice  by 
reason  of  defendantfs  possession  of  what- 
erer  right  or  interest  defendant  claimed  In 
and  to  the  land.  Herbert  v.  Wagg,  27  OkL 
674,  117  Pac.  200:  Cooper  T.  Flesner,  24  Okl. 
47,  103  Pac.  1016,  2S  L  B.  A.  (N.  S.)  1180, 
20  Ann.  Cas.  20;  Whltbam  v.  Lehmer.  22  Okl 
627,  98  Pac.  851.  It  was  said  by  fids  court 
in  case  of  Adams  t.  White,  40  OkL  63S,  189 
Paa  614,  by  Justice  Kane: 

"The  possession  of  real  property  carries  with 
It  the  presumption  of  ownership,  and  It  is  the 
duty  of  thoae  parchasing  such  property  from 
otbere  than  those  in  possession  to  ascertain  the 
extent  of  their  claims,  and  the  open,  actual  pos- 
session of  such  property  gives  notice  to  the 
world  of  such  interest  as  the  purchaser  actually 
has  therein," 

In  view  of  all  the  facts  and  circumstances, 
we  are  of  opinion  that  the  judgment  Is  cor- 
rect in  point  of  fact,  as  well  as  In  law. 

Section  6005,  Rev.  Lami  1910.  provides: 

"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of 
misdirection  of  the  jur:^  or  the  improper  admis- 
sion or  rejection  of  evidence,  or  as  to  error  in 
any  matter  of  pleading  or  procedure,  unless,  in 
the  opinion  of  the  oonrt  tb  which  application  is 
made,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  has 
probably  resulted  In  a  miscarriage  of  justice, 
on  constitutes  a  substantial  violation  of  a  con- 
stitutional or  statntory  rlgbt" 

As  we  have  said,  after  reading  the  entire 
record,  we  are  clearly  of  the  opinion  that  the 
allottee,  Emma  Anderson,  sold  and  Intended 
to  convey  the  land  in  controversy  to  Harry  L. 
Stephens.  It  is  equally  clear  that  said  Ste- 
phens sold  and  intended  to  convey  said  land 
to  defendant;  that  defendant  intended  to 
purchase  said  land,  and  did  actually  pur- 
chase and  pay  the  consideration  for  same, 
and  took  exclusive  and  open  possesion, 
claiming  title.  Entertaining  this  conclusion, 
from  the  facts  before  ns,  our  duty  is  clear 
in  the  premises. 

Finding  no  prejudicial  error,  the  Judgment 
of  the  trial  court  is  affirmed.  All  the  Jus- 
tices concur. 


CHICAGO.  B.  I.  &  P.  BY.  CO.  v.  DENNIS. 
(No.  8806.) 

(Supreme  Court  of  Oklahoma.  Nov.  17, 1914.> 

(ByUabua  by  the  Court.) 

1.  MaSTEK  and  SkHVANT  (8  179*)— INJUBT  Ta 

Sebvart— Fbllow-Sebtant  Dootbxnb— Ab- 

BOQATIOn. 

In  an  action  for  damages  on  account  of 
personal  injuries  by  a  carpenter  against  a  rail- 
way company  for  injuries  inflicted  upon  him  by 
the  negligence  of  a  colaborer,  subsequent  to 
statehood,  the  «>mmon-law  doctrine  of  fellow 
servant,  in  so  far  as  it  affects  the  liability  of  the 
master  for  injuries  to  hia  servant,  is  abrogated 
by  section  36,  art  9,  of  the  Constitution,  which 
provides:  "And  every  such  employ^  ^all  have 
the  same  right  to  recover  for  every  injury  sajf- 
fered  by  him  fwr  the  acts  or  omiraions  of  any 
other  employ^  or  employes  of  the  common  mas- 
ter that  a  servant  would  have  if  such  acts  or 
omissions  were  those  of  the  master  himself  in 
the  performance  of  a  nonassignable  duty." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sgvaot,  Cent  Dig.  |i  364^8;  DecL  Dig.  { 

2.  MABTEB  AND  SEBVANT  (5  170*)— INJUBT  TO 

Sebvant— Neoligence  of  Fellow  Sebvant. 
In  such  case  the  master  Is  liable  for  the 
servant's  injury  by  the  negligent  act  or  omission 
of  a  fellow  servant  of  the  common  master,  al- 
though the  master  may  have  employed  reason- 
able effort  and  precaution  to  provide  competent 
fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  336;  Dec.  Dig.  {  170.*] 

Gommtaaloners*  Opinion,  IMrlsion  No.  2. 
Error  to  District  Court,  Orady  County; 
Frank  H.  Bailey,  Judge. 

Action  by  J.  D.  Dennis  against  the  Ohl- 
cago.  Rock  Island  ft  Pacific  Hallway  Com- 
pany. Judgment  fbr  plaintiff,  and  defendant 
brings  error.  Affirmed. 

C.  O.  Blake,  R.  J.  Roberta,  and  W.  H. 
Moore,  all  of  El  Reno,  for  plaintiff  In  error. 
F.  E.  Riddle,  of  fihlckasha,  for  defendant  in 

error. 

GALBRAITH,  0.  The  defendant  In  error 
commenced  this  action  as  plaintiff  In  the 
trial  court  to  recover  damages  for  personal 
injuries  alleged  to  have  been  received  on  ac- 
count of  the  carelessness  and  negligence  of  a 
fellow  employe  of  the  railroad  company. 
The  charging  part  of  the  petition  sets  forth 
the  cause  of  action  as  follows: 

"Plaintiff  alleges  that  on  or  about  the  25th 
day  of  October,  1909,  he  was  in  the  employ 
of  said  company  in  the  capacity  of  a  carpenter 
and  was  working  for  said  company  as  a  carpen- 
ter OD  said  date  assisting  in  the  repairing  of 
the  depot  of  said  defendant  company  in  the 
town  of  Anadarko  and  state  or  Oklahoma. 
This  plaintiff  alleges  that  while  so  working, 
and  without  fault  of  his,  and  through  the  care- 
lessness and  negligence  of  an  employ^  of  said 
company,  one  Decatur  Estes,  and  wluiont  fault 
on  the  part  of  the  plaintiff,  tiie  said  Decatur 
Estes,  worlcing  as  a  carpenter  at  said  time, 
suddenly  and  without  notice  to  this  plaintiff 
jerlied  a  board  from  the  floor  of  said  depot, 
throwing  same  in  tlie  face  of  this  plaintiff,  and 
that  by  reason  of  the  wantooness,  careleBBnesSt 
and  negligence  of  the  defendant  and  its  employ4 
aforesaid  this  plaintiff  was  struck  in  the  eye 
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vith  a  piece  of  nail  or  other  Bubfltaoce  and 
tlie  sight  of  said  eye  entirely  lost." 

The  answer  of  the  defendant,  first,  denied 
the  negligence  of  the  company  and  its  serv- 
ants; second,  charged  that  the  inJniT,  1£ 
any,  was  a  result  of  the  negligence  of  the 
plaintiff ;  and,  third,  that  the  injuries  of  the 
plaintiff  were  the  direct  result  of  the  risks 
and  hazards  of  the  work  which  he  was  em- 
ployed to  do,  and  that  the  same  were  open 
and  well  known  to  him  during  all  the  time 
of  his  employment.  A  reply  was  filed  by  the 
plaintiff  denying  the  afflrmatlTe  defense  set 
Dp  in  the  answer.  The  cause  was  snbmltted 
to  the  court  and  a  Jury,  and  a  verdict  re- 
turned for  the  plaintiff  In  the  sum  of  f 1,800. 

The  assignments  of  error  are:  First,  the 
evermUng  of  the  motion  for  new  trial ;  and, 
iecond,  the  entering  of  Judgmrat  upon  the 
verdict  in  favor  of  the  plaintiff  and  against 
the  defendant 

It  Is  argued  that  the  trial  court  erred  In 
denying  the  moUim  for  a  peremptory  inatrdc- 
tion,  and  the  following  reasons  are  urged  in 
support  of  this  assignment:  First,  because 
the  doctrine  of  safe  place  does  not  apply; 
second,  the  accident  was  caused  by  the  risks 
Incident  to  the  service;  third,  the  cause  of 
plaintiff's  Injury  was  not  proved  by  plaintiff 
or  known  to  him ;  fourth,  the  accident  could 
not  liave  happened  in  the  manner  described 
by  plaintiff ;  and,  fifth,  the  Jury  was  not  au- 
thorized to  find  negligence  because  the  usual 
and  not  the  safest  methods  were  used  In  the 
work  which  plaintiff  was  engaged  at  the 
tine  of  his  Injury. 

We  agree  with  the  plaintiff  in  error  that 
ttie  doctrine  of  safe  place  does  not  apply  to 
this  case.  It  was  not  relied  np<»i  by  the  de- 
fmdant  In  error,  and  no  breach  of  this  obli- 
gation m  the  part  of  the  railroad  company 
was  diarged  In  tiie  cause  of  action  set  out  in 
the  petition.  We  cannot,  however,  agree 
with  the  plaintiff  In  error  ttat  the  accident 
was  proximately  caused  by  the  risk  assumed 
i)T  the  defaidant  in  error  In  acc^tlng  the 
emplt^niMit;  nor  was  it  a  cratractnal  risk 
within  the  tarms  of  the  contract  ot  employ- 
ment  Die  law  imposed  the  duty  nptm  tbe 
railroad  company  to  famish  suitable  and 
conpetent  fellow  servants  to  work  with 
Dennis,  and  made  it  liable  to  him  for  injury 
due  to  the  neiAlgenoe  or  atraieaanesa  of  his 
Mlow  employ&  It  was  the  negligenoe  ct  the 
Mlow  servant,  fltata^  that  was  chafed  as 
primary  .na^jjnwe  upon  which  recovery 
was  had  in  the  court  below.  Dennis  was  not 
expected  to  contemplate  that  a  flellow  s^ant 
would  carelessly  and  recklessly  jerk  a  board 
hi  taking  up  the  flow  where  he  was  placed 
to  work  BO  as  to  pat  out  bis  e^  Bu<A  an 
hijniy  produced  In  such  a  manner  was  not 
within  tbe  ordinary  haurd  of  the  employ- 
ment, nor  was  it  #  ramtractnal  risk  be< 
Cause  D«mis  coold,  not  have  contemplated 
at  the  time  of  his  employment  ttiat  his  feUow 
servant  would  be  reckless,  careless,  and  un- 
mindful  of  bis  safety  whl^e  at  work.  We 
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,  cannot  agree  with  the  contention  of  counsel 
I  for  the  railroad  company  that  the  defendant 
I  In  error  did  not  prove  or  even  know  what  put 
I  out  his  eye.  It  is  true  that  he  did  not)  see 
I  the  thing  that  stru<^  his  eye  and  destroyed 
I  the  sl^t,  but  he  related  to  the  jury  the 
^  circumstances  surrounding  the  accident,  and 
I  contended  that  It  resulted  proximately  and 
i  directly  from  the  recklessness  and  careless- 
'  ness  of  his  fellow  servant.  Bates,  In  jerking 
I  the  board  at  the  time  he  was  leaning  over 
i  It  preparing  to  pry  It  loos&  He  proved  the 
cause  of  the  Injury  to  the  satisfaction  of 
i  12  men  of  ordinary  intelligence  composing 
:  the  jury,  who,  by  their  verdict,  found  that 
;  his  contention  as  to  the  cause  of  his  Injury 
'  was  correct,  and  this  finding  was  approved 
I  by  the  trial  court  In  denying  the  motion  for 
'  new  trial.  This  beiiuc  an  issue  of  fact  that 
!  was  properly  submitted  to  the  Jury  for  deter- 
[  mlnation,  we  have  no  disposition  to  disturb 
I  the  verdict 

i    We  are  not  much  impressed  with  the  con- 
tention of  counsel  that  it  was  impossible  for 
.  the  accident  to  have  happened  in  the  way  that 
j  Dennis  contended  and  the  jury  found,  since 
!  this  would  be  a  violation  of  the  law  of 
j  physics,  and  to  so  hold  would  be  to  declare 
I  that  the  operation  of  the  law  of  gravity  was 
i  suspended  at  that  time  and  place.  Dennis* 
^  story  does  not  seem  at  all  improbable  or  Im- 
possible. Be  does  not  know  whether  It  was 
tlie  board  that  hit  blm  in  tiie  eye  or  a  nail 
or  splinters  from  the  board  that  caused  the  in- 
jury, but  he  does  know  Qiat  it  was  the  board 
or  a  nail  or  q>Unter8  from  the  board,  and 
that  the  force  recklessly  applied  to  the  board 
by  Estea  was  the  cause  of  the  object  Hying 
to  and  sMkinff  his  eye  and  pntUng  it  out 
We  do  not  omstder  that  Dmnls'  story  and 
the  verdict  of  the  jury  la  In  any  manner  con- 
demned by  the  laws  of  nature,  and  find  this 
cwtention  to  be  without  merit 

We  cannot  agree  with  counsel  In  tbs  last 
contentlwi  that  negligence  could  not  he- 
found  by  the  Jury  because  the  usual  and  not 
the  safest  mettiod  was  used  In  taking  up  tiie 
floor  of  tUs  bidlding.  The  cnnpany  Is  not 
charged  with  negligence  In  the  manner 
employed  In  removing  the  plank.  It  might 
be  admitted  that  the  method  employed  In  this 
Instance  was  ttie  nsual  method  of  doing  such 
WOTk.  It  was  the  reckless  and  careless  act 
at  fistes  in  jericlng  the  board  at  the  time  he 
did  and  in  the  way  be  did  that  was  alleged 
to  be  the  proximate  cause  of  the  injury. 

Dennis  testified  In  regard  to  tbe  way  the 
accident  happened,  on  direct  examination, 
as  follows: 

"Q.  State  to  the  Jury  what  you  were  doing 
in  October,  ItMJO,  at  the  time  you  allen^iii  your 
petition  you  received  an  injury.  A.  vV'e  were 
taking  up  floor  in  tbe  depot  at  Anadarko.  Q. 
Who  put  you  at  that  work?  A.  Mr.  Hunt  the 
foreman  of  tht  job.  Q.  Who  did  he  pat  to 
work  with  you?  A.  Three  or  four  men  were 
nt  work  in  there  at  tbat  time;  but  me  aod  Mr. 
Estes  were  engaged  in  tearing  up  this  fioor; 
just  me  and  Mr.  Kstes  were  worlung  together. 
Q.  What  did  Mr.  Bunt  give  you  to  work  with? 
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A.  A  claw  hammer.  Q.  Tell  tiie  ixaj  what  jou 
did  there,  and  bow  you  leceiTed  the  Injury.  A. 
We  were  talcing  up  the  boards.  Blr.  Estei 
was  at  one  end,  and  I  was  at  the  other,  and 
I  may  have  begun  at  the  middle  of  the  plank 
and  was  goiiig  the  other  way,  and  he  got  bia 
end  loose,  ana  we  had  tbe  punk  all  loow  ex- 
cept three  or  four  feet  of  It.  and  I  was  at  that 
end  that  bad  not  been  taken  loose,  at  tbe  west 
end,  and  be  was  at  the  east  end  near  tbe  ticket 
officfr—  Q.  West  end?  A.  Xeo,  sir;  we  were 
on  the  weat  end  of  the  depot,  and  I  was  fixing 
to  pick  it  up.  He  had  10  or  12  feet  of  the 
plank  up.  I  don't  know  how  long  the  planks 
were;  12  or  14  feet  long,  I  judge.  And  be 
took  bold  of  his  end  of  the  plank  just  as  I 
stooped  over  to  put  my  hammer  under  to  prize 
it  up.  and  he  gave  ft  a  Jerk  this  way,  and 
sometning  struck  me  in  the  eye  and  I  could 
not  see  anything  and  don't  know  what  it  was. 
Q.  In  what  manner  did  he  give  it  a  Jerk?  A. 
Took  hold  of  it  with  bis  bands  this  way  and 
Jerked  it  loose  (witneas  illustrating).  Q.  How 
far  was  he  from  you?  A.  Six  or  eight  feet,  or 
a  little  further.  (J.  Which  way  was  be  facing? 
A.  Facing  east;  this  way;  facing  west. 
Was  there  any  obstrucUoti  to  keep  him  from  see- 
ing you?  A.  No.  sir.  Q.  State  to  the  jury 
whether  or  not  in  glTing  that  jerk  do  voa 
know  whether  or  not  it  was  a  sudden  jerk?  Mr. 
Low:  Objected  to  as  leading.  By  Uie  Court: 
Sustained.  Q.  State  how  it  was.  A.  It  broke 
the  plank  loose  very  suddenly,  right  where  1 
was  at;  like  it  was  jerked  with  prettj  hard 
force.  Q.  When  did  it  atrike  yon?  A.  In 
tbe  eye.  Q.  Which  eye?  A.  Right  en.  Q. 
Then  what  was  done  with  yon?  A.  I  stood 
there  for  a  few  minutee,  and  I  said  my  eye 
was  hurt.  Q.  Did  you  have  your  eye  treated? 
A.  Tes,  sir.  Q.  What  did  they  get  out  of  it, 
if  anything?  A.  Took  a  good  many  pine  splin- 
ters out  of  It,  for  one  thing.  Ql  What  effect 
did  that  have  on  your  eye?  A.  Bad  effect.  Q. 
In  what  wu?  A.  It  pat  the  right  eye  out, 
that's  aU.  The  «ye  Is  not  worth  anything  to 
nw  at  alL  Its  Just  oat;  thsts  alL" 

He  testified  on  cross-exa  ml  nation  as  fol- 
lows: 

"Q.  On,  which  end  of  the  plank  did  yon  go 
to  work  at?  A.  I  commenced  at  tbe  west  end 
like,  about  middle  ways  of  tbe  plank  possibly, 
and  worked  back  to  the  other  end,  and  EBtes 
worked  to  the  east  end.  Q.  Too  went  to  the 
middle  of  the  plank  and  worked  to  the  west? 
A.  Yes,  sir.  Q.  And  Eatea  went  to  tbe  east 
end  and  worked  towards  the  middle?  A.  That's 
where  be  was  at ;  be  was  working  on  tbe  east 
end  of  ttie  planks.  Q.  Bow  did  he  loosra  the 
planks?  A.  What  I  loosened.  I  pulled  them 
up  with  a  hammer,  just  put  the  hammer  under 
the  end  of  tbe  planas  and  pulled  it  loose.  Q- 
Put  tbe  claws  under  it  and  pulled  It  op?  A. 
Tea,  sir ;  that's  tbe  way  I  done,  and  he  had  the 
pinch  bar  pulling  bis  ap.  Q.  What  kind  of 
floor  was  it,  single  or  double  floor?  A.  Double 
floor,  I  think.  Q.  Which  one  were  you  wotk- 
Ing  on?   A.  Top  floor.   Q.  How  far  had  yoa 

Sried  it  loose?  A.  Three  or  four  feet,  I  think. 
!.  How  did  Estes  get  bis  loose?  A.  With  a 
pinch  bar.  Q.  How  long  was  his  pinch  bar? 
A.  Two  and  a  half  or  three  feet  long.  Q.  How 
did  be  work  with  that?  A.  Pat  it  under  the 
plank  and  pried  it  up.  Q.  He  was  doing  th* 
same  work  you  were  doing?  A.  Yes,  lir;  he 
had  a  different  tool  to  me.  Q.  Was  that  the 
way  yoa  had  been  in  the  habit  of  taking  up 
floors?  A.  No,  sir;  I  generally  took  tbem 
up  with  a  pinch  bar.  Q.  And  that's  .the  way 
Mr.  Estes  was  working?  A.  Yes,  sir.  Q.  And 
the  way  Estes  wag  working  was  the  way  you 
had  been  in  the  habit  of  doing  that  class  of 
wotk?  A.  Yes,  sir.  Q.  How  long  had  you 
been  working  when  tbe  accident  occurred?  A. 
Not  very  long.  Q.  Did  you  know  how  much  he 
bad  pried  loose  at  tbe  time  of  the  accident?  A. 
Sit  or  eight  feet,  I  think.   Q.  How  long  wera 
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tbe  planks?  A.  12,  14,  or  16  feet,  I  suppose ; 
I  don't  know.  *  *  *  Q.  He  had  pried  bia 
six  or  eight  feet  and  you  bad  pried  'up  three 
feet?  A.  Yes,  air:  about  that.  He  was  back 
at  the  east  end.  Q.  He  loosened  about  Ave  or 
six  feet?  A.  Yes,  air.  Q.  In  working  on  tbe 
east,  how  doss  had  he  got  to  where  joa  bad 
commenced  to  looaen  tlia  plank?  A.  He  com- 
menced about  the  same  place  I  did,  and  he 
went  one  way  and  I  went  the  other,  I  think. 
Q.  Do  yon  know]  A.  He  was  working  <hi 
the  eaat  end,  and  he  got  his  end  ot  it  loose  first. 
Q.  His  end  was  clear  loose?  A.  Yes,  air.  Q. 
And  you  had  loosened  about  two  feet  of  yoursT 
A.  Possibly  more  than  that ;  three  or  four  feet, 
I  guess.  Six  or  debt  or  more  feet  of  the  plank 
was  loose  when  the  accident  occurred.  Some 
little  part  of  it  was  loose ;  all  of  tbe  east  end 
of  it  from  where  I  was  at  back  was  loose.  Q. 
And  he  was  working  with  a  pinch  bar?  A.  Yea, 
air.  Q.  And  ail  at  once  aomething  atruck  you 
in  tbe  eye?  A.  Yea,  sir.  Q.  You  were  down 
on  your  kneea?  A.  No,  sir;  standing  on  my 
feet.  And  as  I  stooped  over  like  this  to  get 
the  plank  and  pull  it  up  be  gave  it  a  Jerk.  Q. 
What  did  he  jerk  witb?  A.  His  bands.  Q. 
He  didn't  have  the  pinch  bar  then?  A.  No,  sir; 
He  did  not  need  to  use  it  then,  as  he  had  his  end 
of  the  plank  loose.  Q.  And  something  struck  yon 
in  the  eye?  A.  Yes,  sir.  Q.  You  don't  know 
what  it  was?  A.  No,  sir;  but  it  was  from 
the  plank  or  some  object  off  of  the  plank.  I 
think  It  was  the  plank;  tbe  sudden  Jei^  of 
the  plank,  and  it  came  loose.  It  was  dtber  a 
nail  or  naU  bead,  I  cannot  say  which.  I  oonM 
not  see  anything  after  It  itruck  my  eye  to  tell 
what  It  was." 

The  petition  charged  primary  negligence 
against  the  company  on  aocoant  of  the  care- 
lessness and  want  of  ordinary  care  ot  the  fel- 
low servant,  Estes.  The  above  evidence  tends 
to  support  tbe  charge  and  was  sufficient  to 
take  the  Question  of  negligence  to  the  Jory. 
We  therefore  conclude  that  ttie  coart  did  not 
err  in  overruling  the  modon  tor  a  pereiiq>- 
tory  Instruction. 

[1, 2J  Again,  error  la  assigned  In  glTing  in- 
struction No.  S  of  the  instructions  of  the 
court  given  to  the  Jury.  This  inatracCloa  Is 
a  reasonably  fair  statement  of  the  law  ap* 
pllcable  to  the  issues  made  by  the  pleadings 
and  the  evldentie  and  la  uot  properly  subject 
to  the  criticism  made  against  It  In  the  brief 
of  counsel  for  the  plaintiff  In  error.  The 
right  of  action  In  this  case  was  based  npoa 
section  86  of  article  9  of  the  state  Constttu- 
tlon. 

Tbe  authorities  cited  and  dlscassed  In  tbe 
brief  of  plaintiff  In  error  are  not  In  p<^t  or 
controlling  on  the  issues  in  the  case  at  bar. 
Tbe  case  of  S.  L.  &  S.  F.  B.  Co.  t.  Cox,  31 
Okl.  444,  122  Pac.  180,  is  in  point  and  oon- 
trolllnr  authority.  That  was  an  action  for 
damages  on  account  of  personal  injuries  re- 
sulting from  tbe  carelessness  of  a  fellow  ou- 
plo7&  It  was  diarged  in  that  case  that  the 
plaintiff  and  his  fellow  aerrant  were  directed 
by  tbe  section  f  oronan  to  carry  a  railroad  tie 
up  an  embankment,  and  vrtiUe  so  OxAag,  and 
while  his  baxk  waa  turned,  the  fellow  serr- 
ant,  without  warning  to  the  plaintiff,  care- 
lessly, negligently,  and  with  a  wanton  disre- 
gard for  the  safely  of  the  plaintiff  threw  his 
end  of  the  tie  to  the  ground,  therein  Jerk- 
ing the  end  held  by  tbe  plaintiff  from  bis 
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hain1<i,  caiuAnir  It  to  ftU,  strlUiic  i>laliitlfl  on 
the  right  leg,  etc^  whereby  he  was  injured. 

The  defense  In  that  case  was  practically 
the  same  as  in  the  case  at  bar.  Chief,  Jus- 
tice Kane,  speaking  for  the  court,  said  In  an- 
swer to  the  contention  of  the  plaintiff  In 
error: 

"Prior  to  itatehood,  this  contention  would 
have  be«u  well  taken.  E.  Van  Winkle  Oin  & 
Macfa.  Co.  T.  Brooks,  29  OkL  351, 116  Pac.  908. 
Bat  section  36  of  article  9  of  the  Gonstitutiou 
was  in  force  when  this  cause  of  action  arose, 
ind  it  easts  additional  duties  upon  railroad  com- 
paiiies,  street  railway  companies,  interurban 
railway  companies,  and  every  perBon.  firm,  or 
corporation  eDgaged  io  mining  m  this  state,  in 
tbeir  relations  with  their  empl(V^  ^niat  seo- 
tioa  proTides,  In  part,  that:  The  common-law 
doctrine  of  toe  fellow  servant,  so  far  as  it  af- 
fects the  liability  of  the  master  for  injuries  to 
bis  servant,  resulting  from  the  acts  or  omissions 
of  toy  other  servant  or  servants  of  the  com- 
mon master,  is  abrogated  as  to  every  employA 
of  every  railroad  company  and  every  street  rali- 
•was  company  or  interurban  railway  company, 
ana  of  every  person,  firm,  or  corporation  eo- 
piied  In  niniu  In  this  state;  and  every  soefa 
employe  shall  nave  the  same  right  to  reoover 
for  every  injory  suffered  by  him  for  the  acts  or 
omissions  of  any  other  employ^  or  employes  of 
the  common  master  that  a  servant  would  have 
if  such  acts  of  omission  were  those  of  the  mas- 
ter himself  in  the  i>erformance  of  a  noDasslf:n- 
sble  dnty.*  •  •  •  The  effect  of  the  foregoing 
GODsdtntional  provision  is  to  make  the  master 
liable  for  a  servant's  injury  by  the  negligent 
acts  or  omissions  of  any  other  employ^  or  em- 
ploj6s  of  a  common  master,  regardless  of  wheth- 
er the  master  employed  reasonable  efforts  and 
PKcantkms  to  provide  competent  co«Dploy<s. 
The  constitutional  provision  Itself  abrogating 
the  common-law  doctrine  of  fellow  servant  is 
90  plain  that  there  is  very  little  ground  for  mis- 
understsnding  its  scope.  We  think  this  ease 
clearly  falls  within  its  pnrvtsw,  and  the  jnte- 
ment  of  the  eoort  below  mnst  therefore  be  ax- 
Grmed." 

The  abOTe  quotation  ia  tbe  law  ot  the  case 
at  bar  and  la  controlling.  See,  also,  Coalgate 
Co.  T.  Hurst.  26  OkL  688,  107  Pac.  667;  O., 
a  A  &  F.  B.  Ca  T.  Taylor,  37  OU.  9».  1^ 
Pac;  674. 

We  oondiide  that  flie  ezcsiittona  dhould  be 
overraled  and  recommend  that  the  judgment 
appealed  from  be  affirmed. 

FBR  CDBIAH.   Adopted  In  wholes 


vara  at  at  t.  herbxllu  (No.  e20i.) 

(Supreme  Court  of  Oklahoma.  Nov.  17,  1914.) 

(BuOahmM  by  the  Court.) 

HmnciPAL  CoBPOEATiONB  (|  124*)— Bam- 
EHDOH  PmnoN— Decision  ot  City  Olebk 

— APPirXATS  JUBISDICTION. 

For  the  reason  that  an  act  approved  March 
IT,  1910  (Laws  1910,  c.  66).  in  effect  repealed 
that  part  of  section  6  of  an  act  approved 
April  16,  1908  (Laws  1907-08.  c  44,  art  1) 
Testing  the  district  court  with  jurisdiction  to 
eotertain  appeals  from  the  action  of  the  city 
cl«rk  in  all  cases  where  the  Initiative  or  refer- 
endum la  Invoked  open  matters  of  municipal 
concern,  the  district  court  was  without  juris- 
diction to  entertain  an  appeal  from  the  action 
o(  the  city  clert  rejecting  a  petitkm  la  which 
the  ref»endnm  was  Invoked  in  a  Blatter  of 


porelr  mnnidpal  ooneni.*  and  fUa.  too.  al- 
though section  0  waa  mads  a  part  of  the  city 
charter  adopted  subsequent  to  said  repeal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporstions,  Cent.  Dig.  H  290-297;  Dec,  Dig. 
|124.»] 

Error  to  District  Court,  Oklahoma  Oonnty ; 
»eo.  W.  Clark,  Judge. 

Appeal  by  Oiarles  H.  Ruth  and  others 
from  the  dedslon  of  the  city  clerk  of  Okla- 
homa City  that  a  petition  styled  "Mnnicipal 
Initiated  Petition  No.  1"  did  not  contain  the 
requisite  numtwr  of  signers  to  warrant  call- 
ing the  election  as  prayed.  The  district  court 
dlamlssed  the  aj^ieal,  and  Bath  and  others 
bring  error.  Affirmed. 

Oharlea  H.  Bath,  of  Oklahoma  City,  f6r 
plaintiffs  tat  error.  Hill  Anglea  and  Sam 
Hooker,  both  of  Oklahoma  City,  for  defend- 
ant In  error. 

TURNEB.  J.  On  Aogost  U.  1918.  Obarlea 
H.  Bath,  plaintiff  in  error,  filed  with  the  dts 
derk  of  (ttlahoma  CStj  a  copy  of  a  petition 
iwopoeed  to  be  circulated  within  the  munld- 
paUty.  aald  petition  being  styled  "Municipal 
Initiated  Fetltian  No.  1."  On  October  18, 
1913.  said  Both  filed  with  the  said  clerk  and 
mayor  of  said  dty  the  orlgbial  petition,  pur- 
porting to  contain  the  algnatura  of  1,09S 
qualified  Sectors  of  aaid  dty.  duly  certified 
to  by  the  peraona  purporting  to  bare  drculat- 
ed  the  aame.  On  December  1,  1913,  aaid 
cl«k  paaaed  on  the  sufficiency  of  the  petition, 
and  found  that  the  same  did  not  contain  the 
requisite  number  of  al^ierB  to  warrant  the 
calling  of  an  election  as  prayed,  whereupon 
the  same  was  not  granted.  Thereafter  aald 
Bnth  filed  wiQi  aald  deiic  a  notice  of  appeal 
from  bla  dedalon  to  the  district  court  of  Ok- 
labotna  county  and.  pursuant  thereto^  ffled 
the  original  petltUm,  the  opinion  of  the  derk 
and  all  other  papers  connected  with  the  mat- 
ter In  aald  court  On  December  16,  1913, 
came  protestant  F.  J.  Merrill,  defend^t  In 
error,  and  moved  the  district  oonrt  to  dlamlas 
said  appeal  for  want  of  Jwladictlon.  which 
waa  done^  whereupon  petitioner  brings  the 
case  here.  Aa  the  object  <tf  the  petition  ap- 
pears to  be  to  order  that  certain  proposed 
laws  be  submitted  to  the  voters  of  the  dty 
for  their  uiproval  or  rejection  at  a  qwdal 
election  to  be  held  therein  on  the  aecond 
Tuesday  In  Deoembor.  1913.  and,  aa  the  time 
for  holding  that  dectton  haa  expired.  It  would 
seem  that  the  question  presented  Is  hypo- 
theticaL  But  let  that  be  as  it  may,  the  Pa- 
triot court  waa  without  jurisdiction  to  pass 
on  the  sufficiency  of  the  petition,  and  for  that 
reason  did  not  err  In  dismissing  the  appeal. 

In  support  of  the  contention  that  the  court 
was  vested  with  Jurisdiction  to  entertain  said 
appeal,  petitioner  says  that  although  the  act 
of  March  17,  1910  (Laws  1910,  c.  66),  in  ef- 
fect repealed  that  part  of  section  6  of  the  act 
approved  April  16.  1908  (Laws  1907-08,  C.  44. 
art.  1),  which  veated  the  district  court  with 
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JnrlBdlctlon  to  entertain  appeals  from  the  ac- 
tios of  the  dty  clerk  in  all  cases  where  the 
iDitiatlve  or  referendum  le  Invtriced  upon  mat- 
ters of  purely  muDlclpal  concern,  yet  he  says 
that,  aa  said  section  was  incoriiorated  In  the 
dty  charter,  adopted  March  8,  1911,  the  ef- 
fect of  the  adoption  was  to  vest  the  district 
court  with  Jurisdiction  to  entertain  this  ap- 
peal. There  is  no  merit  in  this  contention, 
for  the  reason  that  the  jurisdiction  of  the 
courts  of  this  state  Is  fixed  by  the  lawmaking 
power  of  the  state  and  not  by  the  lawmaking 
power  of  any  municipality  therein.  It  goes 
without  saying  that  when  the  Legislature  aa- 
thorized  the  people  of  this  municipality  to 
adopt  a  charter  and  legislate  therein  upon 
matters  of  purely  local  and  municipal  con- 
cern, it  did  not  Intend  to,  and  could  not,  vest 
the  municipality  with  power  to  legislate  with 
respect  to  state  government. 

The  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur,  except  SANE,  O.  J., 
absent  and  not  participating. 


SOCKET  «t  al.  t.  WINSTOCE  «t  al 
(No.  6184.) 

(Supreme  Court  of  Oklahoma.  Nov.  17.  1914.) 

(SyUabua  by  the  Oourt.) 

1.  Gdabdian  and  Wabd  (I  88*)— PlTIHOir  TO 

Sell  Re  alt;— Requisites. 

Under  aection  6557,  Bev.  Laws  1910,  the 

[tetition  of  a  guardian  to  sell  the  real  estate  be- 
onsing  to  his  ward  must  state  the  condition 
of  the  estate,  and  facts  tending  to  show  the  ex- 
pediency or  necessity  of  such  sale,  in  order  to 
give  the  court  jurisdiction  to  order  the  sale. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Cent  Dig.  J  100;  Dec.  Dig.  {  86.*] 

2.  OuABniAN  AND  Wabd      86,  107*)— JUDG- 

UKNT— OoLLATEBAL  ATTACK— PETITION  TO 

Sell  Rkaltt— JuKisDicTioif— Validitt  or 

Sale. 

Whrai  the  petition  filed  with  the  county 
court  contains  facts  substantially  in  accord- 
ance with  the  provisions  of  the  statute,  the 
court  acquires  Juriedlctlon:  and,  notwithstand' 
ing  the  proceedings  may  be  irr^ular  and  er* 
roneous,  the  judgment  rendered  will  not  be  void 
and  subject  to  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  H  100,  117;  Dec.  Dig.  U  86, 
107.»] 

3.  JuDOHEnr  (|  618*)  —  *H3oixatbbax.  At- 
tack." 

A  "collnteral  attack"  on  a  judicial  proceed- 
ing is  an  attempt  to  avoid,  defeat,  or  evade,  or 
deny  its  force  and  effect  in  some  incidental  pro- 
ceedings not  provided  by  law  for  the  express 

punK>se  of  attacking  it. 
[Ed.  Note.— For  other  cases,  see  Judgment, 

Cent.  Dig.  S!  061,  9G2;  Dec.  Dis.  $  51S.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Collateral  Attack.] 

4.  GUARDIAK  AND    WaBD    (5  86*)— PETITION 

TO  Sell  Realty — Sdfficienct, 

The  petition  filed  by  the  guardian  with  the 
county  court  for  the  sale  uf  his  ward's  land  sub- 
stantially complied  with  the  statute,  and  was 
sufficient  to  confer  jurisdiction  on  the  courL 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Cent.  Dig.  1 100;  Dec.  Dig.  |  86.*] 


Error  to  District  Conrt,  Carter  County ; 
S.  H.  Russell,  Judge. 

Action  by  Maggie  Sockey  and  others, 
through  their  gaardlan,  Chaa.  H.  Victor, 
against  R.  M.  Wlnstock  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring 
error.  Affirmed. 

J.  A.  Bass,  of  Ardmore,  tor  plaintiCti  In 
error.    Slgler  &  Howard,  of  ArdnKffe^  for 

defendants  In  error. 

RIDDLE,  J.  Plaintiffs  In  error,  Maggie 
Sockey,  Rafe  Sockey,  and  Ned  Sockey. 
through  their  guardian,  Ghas.  H.  Victor, 
brought  this  action  in  the  court  below  against 
defendants  In  error  to  have  declared  rold 
and  of  no  effect  a  conveyance  of  certain  lands 
belonging  to  said  plaintiffs,  which  convey- 
ance  was  made  by  their  former  guardian,  J. 
Mat  Moore,  to  defendant  I.  H.  Wlnstock. 
Plaintiffs  allege  In  their  petition  that  said 
sale  was  void,  and  ctmreyed  no  title  to  L 
H.  Wlnstock,  defendant,  who  was  the  pur- 
chaser at  said  sale,  and  that  B.  M.  Win- 
stock,  who  afterwards  purchased  from  I. 
H.  Wlnstock,  took  the  title  to  said  lands  sub- 
ject to  the  defects  In  the  original  sale  by  the 
gaardlan;  that  said  sale  was  Toid*  because 
the  petition  or  application  for  sale  of  said 
land  stated  no  cause  or  reason  why  said 
land  should  be  sold,  and  stated  no  facts 
which  would  give  the  court  jurisdiction  to 
hear  and  direct  a  sale;  imd  that  said  ap- 
plication stated  no  facts  under  Qie  statute 
authorizing  or  justifyli^  a  sale  of  said  lands. 
They  further  allege  that  said  lands  were  In-  < 
herlted  from  their  father,  John  Sockey,  a 
Mississippi  Choctaw  Indian.  D^endants 
filed  their  answer,  denying  the  sale  was  void, 
and  that  the  court  was  without  jurisdiction 
to  make  the  order  directing  the  sale  of  said 
lands.  They  attach  to  their  answer  the  ap- 
plication for  an  order  of  sale,  and  the  de- 
cree of  the  county  court  directing  the  sale  of 
the  lands.  Upon  a  trial  of  the  cause,  the 
court  rendered  Judgment  In  favor  of  defend- 
ants on  the  pleadings,  from  whldi  judgment 
plaintiffs  prosecute  this  appeal. 

[4]  The  only  questions  presented  for  our 
determination  are:  (1)  Was  the  petition  filed 
In  the  county  court  by  the'  guardian  suffldeot 
to  confer  jurisdiction  on  that  court  to  make 
the  order  of  sale?  (2)  Is  this  a  collateral 
attack  upon  the  proceedings  of  the  county 
court  and  the  conveyance  made  In  pursuance 
thereof?  The  petition  for  the  sale  of  said 
land,  omitting  description  of  the  property. 
Is  as  follows: 

"Petition  to  sell  Real  Estate  by  Guardian. 
State  of  Oklahoma,  Carter  County:  In  County 
<'ourt.  In  tbe  Matter  of  the  Guardianshii>  of 
Kr»ggie  Sockey,  Ned  Sockey  and  Rafc  Sockey, 
minors : 

"Oomes  now  J.  Mat  Moore,  as  the  guardian 
of  Maggie  Sockey,  Ned  Sockey,  and  Rafe  Sock- 
ev,  minors,  and  shows  to  tbe  court  tbe  condi- 
tion of  the  estate  of  the  above-named  wards,  to 
wit:    That  there  Is  no  personal  property  be- 
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lOD^nr  to  any  of  the  above-oamed  minon. 
Tliat  the  said  wards  own  the  following  describ- 
ed real  estate,  to  wit:  Maggie  Sockey :  (De- 
scription, 240  acres  of  land.)  Med  Sockey: 
(Descripttoa,  210  acres.)  Rate  Sockey :  (De- 
scription, 210  acres  of  land.)  The  annual  fai- 
come  therefrom  is  one  handred  dollars  ($100.00) 
to  each  minor ;  that  the  annual  expense  charge- 
able against  the  estate  of  each  ward  for  main- 
tmance  and  education  is  approximately  one 
hnndred  and  fifty  dollan  (¥150.0(9,  and  that 
it  is  necessary  that  the  hereinafter  described 
real  estate,  whicb  was  inherited  by  said  wards 
from  the  estate  of  their  father,  John  Socbey, 
deceased,  shoQld  be  sold  for  th«  following  rea- 
sons, to  vlt;  For  the  education,  aopport  and 
maiatenancw  of  said  ward8»  eaeh  being  of  scho- 
lastic age.  and  their  lands  not  being  sufficient 
to  support  and  maintain  them.  (Here  descrip- 
tion of  zeal  estate.)  That  the  next  of  kin  and 
persons  interested  in  the  estate  of  said  wards, 
tofether  with  their  respective  places  of  resi- 
dcDce,  are  as  follows:  Bettie  Sockey  Victor, 
the  mother  of  said  wards  and  the  wife  of  C. 
H.  Victor,  stepfather,  of  Sulphur,  Oklahoma. 
Wherefore,  petitioner  pza^  the  court  that  upon 
iiearing  had  herein,  be  be  aatborized  to  sell  the 
following  described  real  estate :  (Description  of 
real  estate),  at  private  sale,  such  sale  being 
more  beneficial  and  for  the  best  interests  of  said 
vards.       [Signed]  J.  Mat  Moore.  [Seal.]" 

[1]  SecUon  6557,  Rev.  Ialws  1910.  relating 
to  the  petition  of  a  guardian  to  sell  bis 
ward's  real  estate,  prorldes : 

obtain  an  order  for  such  sale,  the  guard- 
iu  most  present  to  the  county  court  of  the 
county  in  wliich  he  was  appointed  guardian,  a 
Terified  petition  therefor,  setting  forth  the  con- 
dition of  the  estate  of  his  ward,  and  the  facts 
and  cirenmatancefl  on  which  the  petition  is 
founded,  trading  to  show  the  necessity  or  ex- 
pediency of  a  sale." 

This  statute  requires  that  the  petition  set 
forth:  (1)  The  condition  of  the  estate.  (2) 
The  facts  and  circumstances  tending  to  show 
the  expediency  or  necessity  for  such  sale. 
The  petition  in  the  instant  case  shows  that 
plaintiffs  in  error  have  no  personal  property, 
but  that  tliey  own  certain  real  estate  describ- 
ed in  said  petition,  and  that  they  are  de- 
pendent upon  the  Income  from  said  estate 
for  their  maintenance  and  education,  and 
that  the  income  derived  from  said  estate  is 
insulBclent  for  the  proper  malnteoaDce  and 
education  of  said  wards;  that  each  of  the 
wards  are  of  scholastic  age,  and  that  the  in- 
come derived  from  said  lands  Is  Insufficient 
to  educate  them  properly;  that  said  lands 
were  inherited  from  their  father.  The  peti- 
tion for  the  sale  of  real  estate  of  wards  by 
a  guardian  Is  required  to  state  the  purpose 
for  which  the  sale  Is  asked  (Ryder  v.  Flan- 
ders, 30  Mich.  336;  Bnnce  v.  Bunce  et  aL, 
59  Iowa,  633,  IS  N.  W.  705  ;  21  Cyc.  127); 
and  we  think  the  petition  In  this  case  is  suf- 
flcient  It  states  that  the  sale  Is  necessary 
in  order  to  educate  and  maintain  properly 
said  minors. 

[2,  J]  Defendant  in  error  urges  that  this 
Is  a  eoUateral  proceeding,  and  that  this  court 
cannot  go  behind  the  pleadings  and  judgment 
of  the  county  court  to  determine  whether 
there  was  a  necessity  for  the  sale  of  said 
land,  In  order  to  support  and  educate  said 


wards.  We  think  this  contention  Is  sound, 
since  the  petition  filed  with  Oie  county  court 
for  sale  of  said  lands  stated  facts  sufficient 
to  give  that  court  jurlsdlctlou.  Plaintiffs  in 
error  assert  that  this  Is  a  direct  attack,  and 
dte  the  case  of  Brown  v.  Trent,  36  OkL 
239, 128  Pac.  805,  to  sustain  their  contention. 
It  would  appear  from  an  examination  of  that 
case  that  it  sustains  plaintiffs  In  error's  con- 
tention upon  this  point  We  are  of  the 
opinion  that  Bosser,  commissioner,  incor- 
rectly stated  the  rule,  but  properly  applied 
the  exception  to  the  general  rule  In  that 
case.  The  attack  made  on  the  Judgment 
there  was  that  it  was  obtained  by  fraud,  and 
that  the  fraud  liad  the  effect  to  render  the 
judgment  void  ah  initio.  The  exception  to 
the  rule  Is:  Wlkere  the  judgment  is  void  by 
reason  of  fraud  practiced  In  obtaining  it,  and 
for  like  reasons  a  collateral  attack  may  be 
made  upon  the  judgment  by  a  proceeding  In 
equity,  notwithstanding  the  court  had  ju- 
risdiction of  the  proceedings  resulting  In  the 
judgment  attacked.  By  some  of  the  au- 
thorities, It  la  held  that  this  is  a  direct  at- 
tack, but  the  weight  of  authority,  supported 
by  better  reason,  seems  to  be  that  it  is  a  col- 
lateral attack,  but,  by  reason  of  fraud,  a  col- 
lateral assault  upon  the  judgment  Is  permls- 
dble.  23  Cyc  1006,  states  the  role  as  fol- 
lows: 

"According  to  some  of  the  decisions,  a  suit 
in  equity  to  enjoin  the  enforcement  of  a  judg- 
ment constitutes  a  direct  attack  apon  it;  ac- 
cording to  others,  such  a  proceeding  is  col- 
lateral. But  conceding  the  latter  view  to  be 
correct,  It  is  no  objection  to  the  maintenance 
of  ^  suit  for  that  purpose  that  it  involves  a  col- 
lateral impeachment  of  the  judgment,  provided 
tile  demand  for  relief  is  based  on  want  of  juris- 
diction, fraud,  or  some  other  distinctive  ground 
of  equitable  interference,  although  it  is  not  per- 
missible in  such  an  acuon  to  review  mere  er- 
rors or  overthrow  the  judgment  for  mere  ir- 
rccnlarities." 

In  23  Cya  1062,  1063.  it  Is  further  stated: 

'*The  term  'collateral,'  as  used  in  this  con- 
nection, is  opposed  to  'direct.*  If  an  action  or 
proceeding  is  brought  for  the  very  purpose  of 
impeaching  or  overturning  the  judgment,  it  is 
a  direct  attack  upon  it;  such  as  a  motion  or 
other  proceeding  to  vacate,  annul,  cancel  or  set 
aside  the  judgment,  or  any  proceeding  to  review 
it  in  an  ap[>ellate  conr^  whether  by  appeal, 
error,  or  certiorari,  or  a  bill  of  review,  or,  un- 
der some  circumstances,  an  action  to  quiet 
title.  On  the  other  hand,  if  the  action  or  pro- 
ceeding has  an  independent  purpose  and  con- 
templates some  other  relief  or  result,  although 
the  overturning  of  the  judgment  may  be  im- 
portant, or  even  necessary  to  its  success,  theu 
the  attack  upon  the  judgment  is  collateral." 

We  have  no  doubt  that  this  proceeding  Is 
a  collateral  attack  upon  the  judgment,  de- 
creeing the  sale  of  said  lands,  and  the  con- 
veyance executed  In  pursuance'  thereof ;  and, 
since  nothing  Is  alleged  to  bring  the  case 
within  the  exception  to  the  rule,  plaintiffs 
cannot  succeed,  unless  the  county  court  did 
not  acquire  jurisdiction  of  the  cause.  Van- 
fleet  on  Gollateral  Attack,  K  2,  3 ;  Eaves  v. 
Mullen*  2S  OkL  678,  107  Pac:  438 ;  Spade  v. 
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Horton,  28  OfcL  884,  114  Fa&  724;  StadA  r. 
Keller  et  al^  32  OfcL  M7, 122  Pac.  034;  Oon- 
tlnental  Gin  Co.  t.  DeBord.  34  Okl.  66,  123 
Pac;  1B9;  PeytOD  t.  P^ton,  28  Wa^  278. 
68  P4C.  757;  UoFxU  T.  HorriU.  20  Or.  96, 
25  Pa&  S62,  11  U  a.  A.  165,  23  Am.  St  Rep. 
90;  U^mun  t.  Douglas*  €3  Kan.  784,  04 

Pa&eea 

In  addition  to  a  prayer  for  a  decree  can- 
celing the  deeds,  plaintiffs  prayed  Judgment 
for  rents  cohering  several  years.  In  de- 
fense of  said  deeds,  defendants  plead  and 
rely  upon  the  proceedings  and  Judgment  of 
the  county  court,  whldi  plaintiffs  attack  as 
Told.  In  the  case  of  Eaves  t.  Mullen,  25 
OlcL  679, 107  Pac.  433,  this  court  quotes  with 
approval  from  the  case  of  Grlgnon's  Ijeaaees 
V.  Astor  et  al.,  2  How.  319.  11  L.  Bd.  283.  as 
follows: 

"The  granting  the  license  to  sell  is  as  adjudl* 
cation  upon  all  the  facta  Dccesaary  to  give  jurift- 
diction,  and  whether  they  existed  or  not  is 
wbolly  immaterial,  if  no  appeal  is  taken.  The 
rule  is  the  same  whether  the  law  gives  an  ap- 
peal or  not;  if  none  is  given  from  the  final 
deciee,  it  is  Gonclnslve  on  all  whom  it  oon* 
cema.** 

So  In  this  case,  the  petition  for  sale  stated 
sufficient  facts  to  warrant  the  court  In  mak- 
ing the  order  of  sale.  It  would  seem  from 
the  record  that  some  injustice  might  have 
resulted  by  reason  of  irregularities  in  the 
proceedings,  resulting  iu  the  sale  of  the  land 
In  question,  which  could  have  been  corrected 
upon  an  appeal  to  the  proper  court  there- 
by preventUtg  any  injustice ;  but  those  ques- 
tions are  not  now  before  as.  We  are  called 
upon  to  consider  solely  a  question  of  Jurisdic- 
tion, and  are  powerless  to  ccmsider  other 
questions  urged,  without  violating  a  plain, 
sound,  and  Just  rule  of  procedure.  A  fiiilure 
to  adhere  to  established  rules  ot  procedure, 
when  based  upon  sound  principles  and  rea- 
son. In  an  attempt  to  correct  Injustice  In  In- 
dividual cases,  would  be  to  weaken  and 
eventually  destroy  one  of  the  most  Important 
means  through  which  Justice  la  distributed 
to  all  the  peoplfc 

The  county  oourls  of  this  state  are  courts 
of  record,  and  plainttfEs,  having  failed  to  ap- 
peal from  the  order  of  sale  and  final  Judg- 
ment in  said  jwoceedings.  cannot  now,  after 
defendants  have  purchased  and  paid  the  pur- 
chase price  of  said  land,  tHaSm  the  sale  was 
Irregular  and  void,  dnce  we  hold  the  petition 
for  such  sale  was  sufficient  to  give  the  court 
jurisdiction.  See  23  Cya  1061.  and  author- 
ities cited  In  note  60. 

We  are  therefore  of  the  opinion  that  this 
is  a  proceeding  seeking  to  attack  collaterally 
the  order  of  sale  made  by  the  county  court 
and,  since  the  court  acquired  Jurisdiction,  the 
proceedings  are  not  void;  and,  as  these  are 
the  only  questions  before  us,  the  Judgment  of 
the  trial  court  must  be  affirmed.  AH  the 
Justice  except  KANE.  C  J.,  not  partldfut- 
ing.  concur. 


In  n  DUNCAN.   (No.  8426.) 
(Supreme  Court  ot  Oklahoma   Nov.  11^  19143 

(Svllabua  &v  the  Oovrt.) 

L  Taution  (X  495*)— AssCBBuaniv-RBViBW 

— Affsujus  JuusnicnoH. 

The  Supreme  Court  is  without  Jurisdiction 
to  review,  in  a  proceeding  in  error,  the  judg- 
ment of  a  county  court  rendered  on  appeal  from 
the  actios  of  a  county  treasurer  listing  and  aa- 
sesaing  property  for  taxstion  under  section 
74«Biltev.  LawB  19ia 

[Ed.  Noteb— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  889;  Dec  Dig.  |  490.*) 

2.  Appeal  and  Esbob  (|  S*)— CiBnonABi  (| 
1*)— Pbtitior  in  Baaon-REusDin  Dibtxk- 

OUISHED. 

A  petition  in  oror  cannot  be  considered  as 
a  Babsntnte  for  a  petition  for  a  writ  of  certio- 
rari. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  »  8-21:  Dec.  Dig.  |  B;* 
Certiorari,  CentlDig:!  1;  Dec.  Dig. 

(AdditioiMl  Byttahua  If  Biitortal  B*»ff.) 

3.  WOBDS  AND  PHBA8S8— "PmnOlT  IIT  BB- 

bob"  Ann  "CxrnoBABi"  Dutinouishsd. 
A  "petition  in  error"  in  used  exclusivelr  to 
bring  to  the  appellate  conrt  for  review  those 
cases  wherein  proceeding  in  error  may  be  tak- 
en as  a  matter  of  rifdit  while  an  application  for 
"certiorari"  Is  addressed  to  the  sound  judicial 
discretion  of  the  court  praying  tor  the  issuance 
of  the  writ  to  bring.before  the  appellate  tribu- 
nal the  record  of  an  inferior  court  or  tribunal 
for  review  of  Jurisdictional  errors  <ml7<  The 
former  is  governed  by  statutory  provistona,  the 
latter  by  the  rules  of  pleading  at  common  law. 

[For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Petition  in  Brror;  Cer> 
tiorarL] 

Error  to  County  Court  Huskogee  Onm^ ; 
Thos.  W.  Leahy,  Judge. 

The  county  treasurer  of  Muskogee  county 
listed  certain  personal  property  for  taxation, 
and  from  the  Judgment  pertaining  thereto  by 
the  county  court  of  Muskogee  county,  (Lewis 
Duncan  brings  error.  Dismissed. 

Bralnerd  &  Davis,  of  Muskogee^  for  plain- 
tiff in  error.  P.  A.  Gavin,  of  Muskosee.  for 

defendant  In  error. 

BLEAKMORE.  J.  This  Is  a  proceeding 
commenced  under  the  provlaiima  ot  article 
3,  c.  38,  Seas.  Laws  1909.  now  section  T449. 
Rev.  Laws  1910,  relative  to  the  discovery  of 
property  not  listed  for  taxation.  Notice  was 
given  to  the  alleged  owner  of  certain  pnqier- 
ty  by  the  county  treasurer  of  Muskogee  coun- 
ty according  to  the  provisions  of  said  artlcie. 
The  county  treasurer  listed  and  assessed  cer- 
tain personal  property  tor  the  years  1908  and 
1909  against  plaintiff  In  error,  fnan  which 
action  of  the  county  treasurer  appeal  was 
taken  to  the  county  court  of  Muskogee  coun- 
ty as  provided  in  said  article.  From  the 
Judgment  of  that  court  plaintiff  In  error  has 
prosecuted  this  proceeding: 

"The  board  of  county  commiasloners  of  any 
county  in  this  state  may  contract  with  any  per- 
sfm  or  persons  to  assist  the  proper  officers  of  the 
county  in  the  discovery  of  property  not  listed 
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and  uMMsd,  u  repaired  by  ezfathiff  lawi,  and 
llz  the  compeDsatioD  not  to  «xceed  fifteen  per 
cent,  of  the  taxes  recovered  under  thla  act  Be- 
fore liiUng  and  aMeaslnc  the  property  dlROOTer* 
ed,  the  coQD^  treaaarer  eholl  give  the  penon  m 
whose  name  It  ia  proposed  to  aaseM  the  aamev 
ten  dayi^  notice  thereof  b;  registered  letter,  ad- 
dressed to  him  at  his  last-known  place  of  resi- 
denee,  fixtnK  the  time  and  place  when  objeetiomi 
in  wiitinK  to  sncfa  proposed  Urtinf  and  Basess 
ment  may  be  made.  An  appeal  may  be  taken  to 
tbe  county  court  for  the  final  action  of  the 
treasurer  within  ten  days,  by  glvtag  notice 
thereof  in  writing  and  flllnit  an  appeal  bond,  as 
in  I  nsns  appealed  from  the  board  <A  eovntj 
oommialoiwca  to  the  district  oonrt.** 

[1]  No  brlefa  ban  been  AM  on  biihtlf  oC 
the  treasoru.  The  only  Question  neceasary 
to  a  detwminaUon  of  the  cauae  is  tliat  <tf  the 
JurladlctUm  of  this  court  to  entertain  the  ap- 
peaL  SeetlOD  15,  art  7,  oC  tlie  Gonstttntton 
proTides: 

"Appeals  and  proooafflngs  In  srw  shall  be 

taken  from  the  judgments  of  county  courts  dl- 
rect  to  the  Sopreme  Court,  in  all  cases  appeal' 
ed  from  jnatices  of  the  peace,  and  in  all  crim- 
inal eaaes  of  whidi  the  coanty  eoort  la  veated 
with  jorisdiction,  and  In  all  dTll  oaees  original- 
ly brought  In  the  county  court,  in  the  same 
manner  and  by  like  proceedings  as  appeals  are 
takm  to  the  Supreme  Court  from  the  judgments 
of  the  district  court" 

It  Is  ifianlfest  that  this  proceeding  Is  not 
contemplated  by  this  provision  of  the  Con- 
stitation,  and  therefore  this  court  la  without 
power  to  review  the  action  of  the  county 
court  upon  this  proceeding  in  error.  Board 
of  Com'rs  of  Kingfisher  County  r.  Guaranty 
State  Bank  et  al.,  27  Okl.  736,  117  Paa  216; 
State  et  aL  v.  Cawthom'a  Eetate.  31  Okl.  860, 
122  Pac.  522;  Aaher  State  Bank  v.  Board 
of  CommlBBlonera  of  Pottawatomie  Connty, 
31  OkL  145,  120  Paa  634. 

It  iB  BnsK»ted,  bowever,  by  appellant  that 
If  an  appeal  does  not  lie  to  review  the  pro- 
ceedings of  the  county  conrt,  this  court,  in 
the  exerdae  of  Ita  superintending  control, 
should  review  the  errors  complained  of  as 
upon  certiorari,  and  treat  the  petlti«a  In  vr- 
ror  attadied  to  the  case-made  as  a  petition 
for  a  writ  of  oertlorarL 

[t.  11  Wlttiont  passtDg  npw  the  qnestKm 
of  whether  this  ooort  will,  in  a  protwr  pro* 
ccedlDc,  rertow  npon  oertlorarl  jurisdiction- 
al errors  of  an  Inferior  tribunal  where,  as  In 
this  case,  no  appeal  Ues,  suffice  It  to  say  that 
while  the  offloe  of  a  petltl<»i  In  error  and  that 
<a  a  petition  for  a  writ  of  certiorari  are 
somewhat  analogous,  yet  In  this  state  the 
former  is  used  exdnalTely  to  bring  to  this 
oonrt  for  review  those  cases  wherein  proceed- 
ings In  error  may  be  taken  as  a  matter  of 
ri^t,  and  the  latter  is  an  application  address- 
ed to  the  sonnd  Judicial  discretion  of  the 
«oart  praying  the  Issuance  of  the  writ  to 
brii«  bef(«e  It  the  record  of  an  Inferior  court 
or  trilmnal  tm  review  of  jurisdictional  er- 
rors (uUy.  The  flrst  is  governed  by  statutory 
provisfom ;  the  seomd  must  confonn  to  the 
rules  of  pleading  at  common  law.  The  one 
Is  not  a  substitute  for  the  other. 


It  follows  fbat  tills  proesedlng  nmat  be  dl» 
missed;  and  It  la  so  ozdered.  AU  the  Jns- 
tlcea  coDCDT. 

ICAISEN  r.  OABTWBIGHT  at  aL 
(No.  8428.) 

(Bnpreme  Oout  ol  Oklah(Bna.  Nov.  1T»  1AL4.) 

rAffBs&M  by  ih€  Court.) 
BviDBNoi  a  465*)— OoMTE&CT— MoninoAXion 

BT  PaBOL  AOBEBHKItT— VaLIDITT. 

A  contract  In  writing  cannot  be  altered  to 
abrogation  by  a  8iU»equent  unexecuted  panrt 
agreement 

[Ed.  Notar— For  other  eaae%  see  Bvldenos, 

Cent  Dig.  H  1184, 1899,  2044,  fi066;  Dec.  Dig. 
I  465.«j 
Biddle,  J.,  diasantins. 

Brror  to  Superior  Oonrt,  Oklahoma  Ooon- 
ty;  A.  N.  Hnnden.  JnOga 

Action  by  H.  A.  Uaiaen  against  Mary  K 
Cartwright  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  ertw.  Af- 
firmed. 

Everest,  Smith  A  Campbell,  of  Oklahoma 
City,  for  plaintiff  In  error.  J.  B.  Bates,  of 
Oklahoma  City,  for  defendanta  in  error. 

TDRNBE,  J.  On  September  17, 1910,  H.  A. 
Uaisen,  plalntUT  in  error  in  the  superior 
court  of  Oklahoma  county,  sued  Mary  B. 
Cartwright  and  Wade  O.  Cartwright,  defend- 
anta in  error.  The  amended  petition  snb- 
stantlally  states  that  theretofore  plaintiff 
and  defendant  Mary  B.  Cartwright,  together 
with  one  Peterson,  entered  into  a  written 
contract,  which  was  filed  as  an  exhibit,  which 
in  effect  provided  that,  whereas  she  as  a 
legatee  therein  was  denied  the  right  to  pro> 
bate  the  last  will  and  testament  of  D.  J. 
Spencer  in  the  district  court  of  Canadian 
county  and  had  appealed  to  this  court,  and 
whereas  she  bad  no  means  sufficient  to  cover 
the '  necessary  expenses  connected  with  the 
litigation,  she  thereby  agreed  to  pay  said 
Maisen  and  Peterson  one-half  of  the  pro- 
ceeds of  the  estate  in  question  when  real- 
ized, "provided  however  that  the  said  H.  A. 
Maisen  and  P.  F.  Peterson  furnish  all  the 
money  necessary  to  carry  said  litigation 
through  all  courts  necessary  for  a  final  set- 
tlement and  determination.''  And  It  was 
further  agreed  that  Maisen  and  Peterson, 
out  of  the  proceeds  of  their  one-half  of  the 
estate,  were  to  pay  tor  all  legal  services  in- 
cident to  said  litigation.  The  petition  then 
charged  that,  pursuant  to  said  contract,  the 
plaintiff  advanced  as  expenses  Incident  to 
said  litigation  $1,070.45,  as  shown  by  his 
itemized  statement;  that  after  crediting  fSO 
thereon,  which  he  had  received,  there  was  a 
balance  due  him  on  said  account  of  $1,020^46. 
Plaintiff  then  alleges: 

"That  on  or  about  July  10,  1910.  this  plain- 
tiff and  the  said  Maiy  E.  Cartwright  made  and 
entered  into  a  foil  and  cnnplete  adjustment 
settlement  and  compromise  at  the  account  and 
claim  of  this  plaintiff  against  the  said  defend- 
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act,  whereby  tbc  said  Bfary  B.  Gartwrlidit  Id 

conaideration  of  the  cancellation  and  discharge 
by  this  plaintiff  of  all  obligation  accruing  to 
hun  under  and  by  virtue  of  aaid  contract  nrom 
the  said  Mary  E.  Cart-wright,  orally  agreed  to 
pay  this  plaintiff  in  fuU  settlement  and  satis- 
faction of  said  account  for  moneys  paid  out 
and  advanced  as  aforesaid,  the  sum  of  eight 
hundred  ($800.00)  dollara" 

— for  which  he  prayed  Judgment  Am  a  fur- 
ther cause  of  action  he  again  recites  tbe  con- 
tract and  alleges  that  Peterson  paid  out  In 
said  Utlgation  $1,302.85.  according  to  an  item- 
ized statement  which  he  sets  out,  and  tbat 
Mary  E.  Cartwrlght  also  "procured"  of  said 
Peterson  farther  sums  aggregating  |1,772.08, 
which  are  also  Itemized,  and: 

"The  said  Mary  E.  Cartwright,  in  consider- 
ation of  the  cancellation  and  discharge  of  any 
obligation  under  said  contract  ttom  her  to  the 
said  Peterson,  then  and  there  orally  agreed  to 
giTe  and  pay  to  the  said  Peterson,  and  the  said 
Peterson  tlien  and  there  agreed  to  accept  from 
the  said  Mary  E.  Cartwright,  the  sum  of  two 
thousand  ($2,000)  dollara,  in  full  settlement  and 
payment  of  said  claim  and  account." 

He  further  alleges  a  transfer  of  aaid  claim 
by  Peterson  to  himself  for  a  valuable  consid- 
eration. It  la  unnecessary  to  further  recite 
the  petition  except  to  say  that  for  cause  of 
action  against  Wade  O.  Cartwright  he  al- 
leges that  Mary  E.  Cartwright  bad  conveyed 
to  him  certain  oC  her  property  with  intent  to 
defraud  plaintiff  as  a  creditor,  which  said 
oouTeyances  be  asks  to  bare  set  aside,  tbe 
property  sold,  and  the  proceeds  applied  to 
the  payment  of  his  Judgment  when  obtained. 

The  demurrer  to  the  petlUou  was  right- 
fully Bostained.  Is  a  plaintiff  wbo 
makes  known  to  the  court  that,  pursuant  to 
a  ctaitract  in  writing,  he  and  his  assignor 
udranced  large  sums  of  money  to  defendant 
to  promote  certain  litigation  with  tbe  under^ 
standing  thereby  expressed  tbat  th^  were 
to  receive  one-half  the  recorery;  that  sub- 
Bcqnmt  thereto  and  before  anything  was  re- 
covered tfa^  and  defendant  entered  into  an 
oral  agreement,  whereby  she  agreed,  in  con- 
sideration that  they  release  defendant  from 
her  obligation  to  turn  them  over  one-half  of 
said  raK>very,  to  refund  to  them  a  portion 
of  the  money  thus  advanced.  He  prays  the 
court  for  Judgment  for  that  amount  As  tbe 
effect  of  the  execution  of  the  subsequent  oral 
ftgreem^t  would  be  an  alteration  to  its  en- 
tire abn^tion  of  the  contract  in  writing, 
and  Comp.  Laws  1909,  |  1139,  provides,  "A 
contract  In  writing  may  be  altered  by  a  con- 
tract in  writing  or  by  an  executed  oral  agree- 
ment, and  not  otherwise,"  tbe  petltiui  fails 
to  state  facts  sufficient  to  constitute  a  cause 
if  action.  This  for  tbe  reason  that.  If  the 
contract  In  writing  cannot  be  thus  abrogated, 
the  contract  stands  as  written,  and  the  law 
will  not  recognize  the  oral  agreement  sought 
to  be  enforced.  The  rule  laid  down  In  the 
statute  Is  frequently  applied  In  cases  where 
the  contract  In  writing  Is  sought  to  be  en- 
forced and  also  in  cases  where  the  court  Is 
called  on  to  enforce  the  subsequent  oral 
agreement  If  the  latter  haa  been  executed. 


as  in  Mnllen  v.  Tfaaxton,  24  OkL  61S,  104 
Paa  3Q9,  tbe  courts  will  recognise  and  ea- 
force  it,  otherwise  not  That  was  a  suit  up- 
on a  promissory  nota  For  answer  defend- 
ant admitted  its  execution,  but  alleged  that 
It  was  given  In  payment  of  the  rent  of  cer- 
tain lands  for  the  year  1907;  that,  after,  the 
note  and  rent  contract  were  executed,  he  and 
plaintiff  entered  into  another  and  further 
contract  abrogating  the  contract  of  rental  for 
that  year,  whereupon  plaintiff  agreed  to  sur- 
render the  note  and  defendant  removed  fnun 
tbe  land  In  1906,  and  that  thereupon  plain- 
tiff took  posaeaaton  bnt  refused  to  surrender 
the  note.  Although  the  court  did  not  say  the 
answer  disclosed  that  the  anbsequeht  oral 
agreement  was  executed,  and  therefore  In 
effect  altered  the  original  contract  and  hmee 
set  forth  a  good  defense,  tbe  court,  In  effect, 
so  held  what  It  said  tbat  the  answer  showed 
an  abandonment  of  the  ordinal  contract  Of 
course  the  contrary  should  he  held  where, 
as  here,  tbe  petlti(»i  discloses  that  tbe  sub- 
sequent oral  agreement  bad  not  been  exe- 
cttted. 

In  Nererman  et  al.  t.  Bank  of  Cass  County, 
14  Okl.  417,  78  Pac.  882,  tbe  subsequent  oral 
agreement  was  not  rem^cnlzed  because  not 
executed.  That  also  was  a  suit  on  a  promis- 
sory note.  The  defense  was  that  at  the  time 
and  subsequent  to  the  execution  and  deUvery 
of  the  note  there  was  an  oral  agreement  be- 
tween defendante  and  the  original  payee 
wherry,  in  case  of  a  crop  failure  for  the  sea- 
son of  1901,  the  iwte  should  be  void;  tbat 
there  was  such  a.  failure  for  that  year  for  the 
rent  of  which  the  note  was  giren,  and  conse- 
quently defendante  were  not  liable  thereon. 
On  trial  to  a  Jury  defendants  assumed  the 
burden  of  proof  and  offered  evidence  In  sup- 
port of  said  allegations,  which  was  objected 
to  and  the  objection  sustained.  There  was 
Judgment  for  plaintiff.  This  court  affirmed 
the  Judgment,  and  In  the  syllabus  said : 

"An  oral  agreement  whltdi  alters  an  agree- 
ment In  writing  is  not  valid  or  binding,  unless 
such  oral  agreement  is  executed,  and  proof  of 
its  existence  is  not  competsnt  to  vary  the  terms 
of  a  written  instrument^ 

In  Early  t.  King,  88  OkL  206, 186  Pac  286, 
tbe  questitni  arose  precisely  as  here.  The  de- 
f^dant  In  error  sued  the  plaintiff  In  error 
to  recover  fSOO;  alleged  to  have  been  paid  un- 
der and  by  virtue,  of  an  oral  agreement  enter- 
ed into  at  or  about  tbe  time  of  tbe  execatloa 
of  a  certain  iMse.  Tbe  lease  bound  plaintiff 
to  pay  def^dant  for  the  rent  cf  the  premises 
for  two  years,  $2,400,  as  follows :  $100  in 
cash,  $300  on  April  1, 1908.  and  $100  the  first 
of  each  and  every  month  thereafter  until  said 
sum  was  paid.  After  plaintiff  bad  occupied 
the  premises  for  some  time  and  paid  the 
$300,  he  yielded  possession  thereof  to  defend- 
ant and  sued  to  recover  tbe  $300.  He  testi- 
fied, apparently  over  objection,  that  said 
amount  was  deposited  with  defendant  as  a 
guaranty  of  good,  faith  of  the  contract;  that 
after  be  signed  the  same,  observing  that  the 


Digitized  by  Google 


OkL) 


GBOUP 


T.  JONEB 


877 


pnrpoae  for  which  the  same  was  paid  was  not 
dear,  he  called  defendant's  attentloii  thereto, 
and  It  was  agreed  that  the  same  should  be 
retnmed  to  plalntUF  or  applied  on  the  rent. 
It  was  defendant's  contention  that  evidence 
of  this  parol  agreement  regarding  this  $300 
was  inadniisslble,  and  on  appeal  this  court  so 
bdd,  dtlDg  the  statute,  supra.  In  passing  the 
coort  said: 

"To  permit  the  introduction  and  considcn- 
tioD  hj  the  court  of  the  evidence  offered  by 
plaintiff  would  be  to  do  that  which  the  statute 
iDbibitB,  to  wit,  permit  a  coDtract  in  writing  to 
be  altered  otherwise  than  by  another  contract 
io  writing,  or  ^  an  executed  parol  agreement. 
If  defendant  had  returned  to  the  plaintiS  the 
$300  in  accordance  with  the  claim  made  by 
plaintiff,  and  then  had  sued  to  recover  it,  there 
would  then  bare  been  presented  the  executed 
parul  agreement,  effectl've  to  modify  the  terms 
of  the  contract,  but  the  facta  as  presented  dis- 
close no  more  than  as  effort  to  enforce  an  ex- 
ecBtory  parol  agreement,  altering  and  changing 
the  terms  of  the  written  contract  into  which 
the  parties  entered.  That  this  cannot  be  done 
if  clear  from  the  statute  and  the  adjudicated 
cases.  Keokuk  Falls  Imp.  Co.  et  a1.  t.  Kinga- 
land,  etc.  Mfg.  Co.  et  al,  S  Okl.  82.  47  Pac. 
484;  Ijiveipo^,  etc,  Ins.  Co.  t.  T.  M.  Richard- 
■on  Lumber  Co.,  11  Okl.  &85.  69  Pac.  S38 ; 
Hoorehead  v.  Davis,  IS  OkL  166. 73  Pac.  1103: 
Keverman  et  at  t.  Bank  of  Cess  GoanlT.  1* 
OkL  417.  78  Pac.  882:  Ontbrle  &  Western  R. 
Ca  V.  Rhodes.  19  Okl  21.  91  Pac  1119,  21 
h.  R.  A.  (N.  8.)  490;  MeNinch  v.  Northwest 
Thresher  Co..  23  OkL  886,  100  Pac.  524,  188 
Am.  St.  Rep.  808." 

—and  reversed  and  dismissed  the  case.  And 
w  we  say  here,  had  the  defendant  paid  plain- 
tiff the  money  pursuant  to  the  parol  agree- 
ment and  had  then  sued  to  recover  It,  there 
would  have  been  presented  an  executed  parol 
agreement  eCTecttve  to  modify  the  terms  of  this 
contract  Snch  not  being  the  case  and  it  ap- 
pearing from  the  face  of  the  petition  that  the 
parol  agreement  Is  unexecuted,  the  Judgment 
01  the  trial  ooart  ia  afflrmed. 

LOOFBOURROW  and  BLBAKMORE,  JJ., 
CODCor.  RIDDLE.  J.,  dissents.  KANB,  O.  J., 
ibsent  and  not  partlcipBtlng. 


UPP  GROCERY  CO.  v.  LINS.  (No.  5747.) 
(Supreme  Coort  of  Oklahoma.    Nov.  17,  1914.) 

(ByllaTnu  Ttji  th€  OourtJ 

AVFKAl.  AND    EsaOB  (1  664*)— GASB- MADE— 

TlHB  TUB  SEKVICX— DlSmSBAI.. 

A  case-made,  not  served  within  the  time 
fixed  by  statute,  or  within  the  time  as  extended 
by  the  court  before  the  expiration  of  the  statu- 
tory period,  is  a  nullity,  and  on  motion  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  H  2501-^006,  25S&-iSBd; 
Dec.  big.  I  564.5^ 

EzTor  from  Gonnty  Ootut,  Creek  County; 
Wamm  H.  Brown,  Judge. 

Action  betweai  the  Upp  Grocery  Company, 
t  oorporattfKi,  and  Carl  Llns.  From  the 
Judgment,  the  grocery  company  brings  error. 
Dismissed. 


Burt  &  Shaha,  of  Bapnlpa,  for  plalntifF  In 
error.  J.  T.  Smith,  of  Sapalpa*  fw  defend- 
ant in  error. 

TDBNER,  J.  This  cause  Is  before  us  on 
motion  to  dismiss.  The  record  discloses  that 
on  Hay  13, 1918,  an  order  was  made  overrul- 
ing the  motion  for  a  new  trial  and  allowing 
plaintiff  00  days  to  prepare  and  serve  case- 
made.  On  August  15,  1913,  an  order  nunc 
pro  tunc  was  made  and  entered  purporting 
to  correct  the  order  theretofore  made  and  to 
cause  the  records  to  show  that  the  order 
overruling  the  motion  for  new  trial  was  In 
fact  made  on  June  10,  1913,  and  plaintiff, 
as  a  result  thereof,  was  allowed  00  days 
from  June  10,  1913,  In  which  to  prepare  and 
serve  case-made.  It  is  unnecessary  for  us 
to  pass  on  the  question  of  whether  this  nunc 
pro  tunc  was  valid.  This  for  the  reason  that 
the  case-made  was  fiot  served  on  defendant 
within  ttils  extension  of  time.  Rev.  Tjsws 
1910,  I  5341,  provides: 

'^e  time  withfai  which  an  act  Is  to  be  done 
riiall  be  computed  by  axduding  tiie  fliwt  day, 
and  including  the  last ;  If  the  last  du  be  Sun- 
day, it  shallbe  excluded." 

Applying  this  role,  the  time  for  service  of 
case-made  expired  on  Monday,  8ept«nber  8, 
1918.  The  same  was  not  served  on  defend- 
ant natU  8«rt»mber  9^  U13.  It  is  well  set- 
tled in  ttds  Jurisdiction  that  a  case-made  not 
served  witUn  tb»  time  fixed  by  statute  or 
within  the  time  as  eztoided  by  the  court  be- 
fore the  expiration  of  tiie  statutory  period 
is  a  nulli^,  and  on  motion  the  appeal  will 
be  diamisssd.  De  Vault  et  aL  v.  Merdiants* 
Bxchanse  Oc  2a  OU.  624.  98  Pac.  842. 

The  motion  to  dismiss  the  appeal  is  sus- 
tained. All  the  Justices  concur. 


GROUP  V.  JONES.    (No.  8783.) 

(Supreme  Court  of  Oklahnna.   July  28,  1914. 
On  Rehearing,  De&  1,  1914^ 

(Byllahua  hy  the  CourU 

LiurrATiON  op  Actions  fj  44*)— Recovebt  of 
Realttt. 

Certain  town  lots  were  sold  under  execu- 
tion, in  a  mortgage  foreclosure  sale,  March  16, 
1897.  The  sale  was  confirmed  by  the  district 
court  on  June  7,  1897,  and  a  sheriff's  deed  is- 
sued to  the  purchaser,  which  deed  was  placed 
of  record  August  11,  1897.  The  judgment  debt- 
or brought  suit  to  recover  the  property  August 
1,  1911.  Held,  that  the  suit  could  not  be  main- 
tained because  barred  by  the  five-year  statute  of 
limitations.   Section  466G,  Rev.  Laws  1910. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S|  22&-230,  232;  Dec  Dig. 
S  44.«] 

Commlsdonius'  Opinion,  Division  No.  2. 
Error  to  District  Courts  Oklahoma  County; 
Geo.  W.  Clark,  Judge. 

Action  by  T.  H.  Group  against  B.  M.  Jpnes. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 


*ror  other  easM  see  Bune  topic  and  McUon  NUUBBR  Is  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexea 


Digitized  by  Google 


87S 


144  PACIFIC 


BEPOBTER 


(Okl. 


J.  8.  JenklnB,  A.  B.  Jenkins,  and  John  Ful- 
ton, all  of  Oklahoma  City,  for  plaintiff  In  er- 
ror. Wilson  &  Tomerlln  and  E.  B.  Bucktaolts, 
all  of  Oklaluniia  City,  for  defadant  in  error. 

BREWER,  C.  This  snlt  was  filed  August 
1,  1911,  to  recover  judgment  for  the  restitu- 
tion of  Iota  13  and  14  In  block  36,  Oklahoma 
City,  OkL  On  January  B,  1895,  the  plaintiff, 
Group,  was  the  owner  and  In  possession  of 
the  lots  Involved  here,  and  on  that  date  he 
and  his  wife  joined  In  a  mortgage  of  the 
same  to  a  man  by  the  name  of  Will.  The 
mortgage  Indebtedness  was  not  paid,  and  snit 
In  foreclosure  was  instituted  in  1896,  which 
resulted  in  a  Judgment  of  foreclosure  dated 
January  2, 1897.  An  order  of  sale  was  there- 
after Issued,  and  the  property  was  sold  by 
the  sheriff  March  16,  1897,  and  the  order  of 
sale  was  returned  and  filed  March  27,  1897. 
On  June  7, 1897,  an  order  was  made  and  en- 
tered by  the  court  confirming  the  sale,  and 
on  the  same  date  the  sheriff  executed  and 
delivered  to  H.  Overholser  his  deed  for  the 
lots.  This  deed  was  placed  of  record  on  Au- 
gust 11,  1897.  Thereafter  Henry  Overholser 
conveyed  to  1*.  Overholser  and  Newton  Avey* 
and  tbttisftfter  OTerholser  and  At^  oonTey- 
«d  to  the  present  defendant,  B.  M.  Jones. 

The  mortgage  wtaldi  was  foreclosed  on 
these  lots  did  not  contain  a  "waiver  of  ap- 
praisement," bnt,  after  fbe  Jn^mott  was  en- 
tered In  the  fwedomuei  the  defendants  ex- 
ecuted a  sqtarate  Instmment  in  writing,  in 
which  they  walTod  an  appraisement  of  the 
lota  and  formally  and  specifically  consented 
to  their  sale  under  an  execution  issued  that 
day  or  the  next  to  enAwce  jadgment 

TbB  defendant  filed  a  demurrer  to  tiie  pe- 
tition In  this  case,  which  was  soatained  by 
the  court,  on  the  theory  that  the  petition 
showed  on  Its  face  that  plaintlfiTs  cause  of 
action.  If  any,  had  been  long  since  barred 
by  the  statutes  of  limitations.  The  action 
of  the  court  in  sustaining  the  demurrer  to 
the  petition  la  the  sole  question  Involved  in 
this  appeal.  Section  4665,  Rev.  L.  1910,  is 
as  follows: 

"Actiona  for  the  recovery  of  real  property,  or 
for  the  determination  of  any  adverse  rlRht  or 
interest  therein,  can  only  be  brought  within  the 
[periods  hereinafter  prescribed,  after  the  cause 
of  action  shall  have  accrued,  and  at  no  time 
thereafter:  First.  An  action  for  the  recovery 
of  real  property  sold  on  execution,  brought  by 
the  execution  debtor,  his  heirs,  or  any  person 
claiming  under  him,  by  title  acquired  after  the 
date  of  the  judgment,  within  five  years  after  the 
date  of  the  recording  of  the  deed  made  in  porsu- 
ence  of  the  sale." 

It  will  appear  from  reading  the  statute 
that  the  court  was  correct  in  sustaining  the 
demurm  in  fhSa  ease.  The  plaintiff  insista 
that,  not^thstanding  tlie  statute  eewns  to 
preclude  his  recovery,  yet  that  the  sale  and 
the  conflrmatlwi  thereof  are  void,  in  that 
there  was  no  consideration  tat  the  waivw  of 


appraisement  in  the  separate  instrument  in 
which  this  was  done;  and  that,  If  the  waiver 
of  appraisement  is  held  to  be  valid,  then  that 
sufficient  time  had  not  elapsed  at  the  time 
of  the  confirmation.  We  do  not  think  It  is 
necessary  to  enter  Into  a  discussion  of  these 
points,  although  It  could  probably  be  dem- 
onstrated, on  authority,  that  the  written  con- 
sent to  the  sale  in  the  manner  performed 
filed  as  a  paper  In  the  case  after  Judgment, 
presumably  for  the  benefit  of  all  parties, 
would  have  the  effect  of  coring  the  irregu- 
larities In  the  proceedings;  but  be  this  as  It 
may,  and  we  decline  to  decide  the  point,  yM 
assuming  that  the  sale  and  the  deed  there- 
under were  void,  under  the  authority  ot  Dod- 
son  V.  Hlddleton,  38  OkL  768,  135  Fftc.  868, 
the  statute  bar  would  attach.  The  Dodson 
Case,  supra,  is  a  case  involving  the  second 
subdivision  of  the  statato  as  quoted  above^ 
and  which  provides  a  five-year  limitation 
against  heirs  and  devisees  of  deceased  per- 
sons, or  wards  or  th^  guardians,  in  actions 
for  the  recovery  of  real  propwty  sold  by  ex- 
ecutors, administrators,  or  guardians,  etc.  In 
that  case  the  court,  without  deciding,  assum- 
ed that  the  guardian  sale  was  void,  but  that, 
Inasmudi  as  the  wards  failed  to  bring  their 
action  within  five  years  ot  within  two  years 
after  th^  dlsatdlities  were  removed,  they 
were  barred  fn»n  so  dt^g  by  the  statute  of 
limitations.  The  syllabus  in  the  case  is  as 
f(>Uow8: 

"Where  the  grantee  went  Into  ponsoeeion  ot 
real  estate  immediately  after  Uie  porebase 
thereof  by  him  at  a  void  guardian's  sale,  and 
such  grantee  and  those  claiming  under  him  re- 
main continuously  in  possession  thereof  there- 
after, and  where  the  action  to  recover  said  real 
estate  is  not  brought  by  the  minor  or  his  guard- 
Ian  within  five  years  uter  the  recording  of  the 
deed,  nor  by  the  minor  within  two  years  after 
his  le^al  disability  is  removed^  an  action  by  such 
minor  for  the  recovery  of  said  property  is  bar- 
red by  sectlona  5647'6640.  Comp.  Idiws  ld09; 
Rev.  1.  1910,  U  4664-M56." 

That  case  is  directly  In  point  here  and  con- 
trols the  dedsion  of  the  case  at  bar.  We  may 
add,  however,  that  this  statute,  which  came 
to  us  from  the  state  of  Kansas,  has  been  con- 
strued In  an  opinion  by  Mr.  Justice  Brewer 
In  Cheesebrough  et  aL  t.  Parker,  25  Kan. 
566,  wherein  it  la  said  In  the  syllabus: 

"Under  execution  leaned  oat  of  the  probate 
court  under  wectiom  191,  c.  91,  Comp.  Laws 
1862,  the  property  in  ccmtroversy  was  levied 
upon  and  sold.  Sale  was  confirmed;  deed  made 
July  30,  1869,  and  recorded  September  4,  1869. 
This  action  was  commenced  September  10, 
1878,  by  the  execution  debtor  and  one  claim- 
ing by  deed  from  her  subsequent  to  the  sheriff's 
sale  and  deed.  Held,  that  clause  1.  i  IQ,  c  SO, 
Comp.  Laws  1878,  was  applicable,  and  this 
statute  of  limitations  a  bar  to  the  actiw." 

In  this  case  the  sherliTs  deed  to  the  prop- 
erty sold  under  execution  was  recorded  Au- 
gust 11.  1897.  The  Judgment  dOttat  waited 
nearly  14  years  before  filing  the  suit,  alleg- 
ing the  property  to  be  now  worth  180^000; 
and  the  rents  or  use  of  the  property  hy  de- 
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Cendant  Beveral  tiumsand  dollars. '  TbU  1b 
jQst  tbe  kind  of  a  ndt  ttie  stRtnte  was  m- 
tcted  to  prevent 
Hie  Judgment  of  the  trial  court  Is  alBrmed. 

FKBCUBIAH.  Adopted  IB  wh61& 

On  Rehearing. 

BREWB^  a  It  l8  admitted  In  the  argn- 
vmiU  on  the  petition  for  rehearing,  that  the 
forma  opinion,  holding  tbe  cage  barred 
tbe  statute  ot  limitations,  would  be  correct, 
If  this  was  a  suit  for  the  possession  of  land 
or  to  determine  an  adverse  interest  therein. 
BiM  It  is  claimed  that  this  Is  really  an  equtta- 
ble  bill  to  redeem,  on  the  theory  that  the 
presmt  defttidant  Is  merely  a  mortgagee  in 
possession,  because  be  deralgns  Us  title 
thioni^  a  datan  cranmendng  at  a  sale  under 
a  mortg^  foredoenrs  wfaidi  it  is  assurted 
to  TOld.  TbB  prayer  of  tbe  petition  begins 
with  the  denuu^  for  "Judgment  for  the  restl- 
tatlon  of  tbe  said  pwimlses,  and  that  all 
tiOkt,  tttle.  and  Interest,  acquired  by  this  de- 
fendant, and  Uioae  under  whom  he  claims,  in 
and  to  said  lots,  be  canctied,  set  aside,  and 
bdd  for  nau^t"  It  is  true  Oie  prayer  asks 
for  other  relief  ss  well,  but  it  seems  to  us 
that  aw  real  purpose  of  the  UU  is  to  obtain 
possession  of  tbe  lots  and  have  an  adjudlca- 
Uon  of  advarse  Interests^  which  was  the  pred- 
kate  upon  which  the  former  opinion  prooeed- 
ed; .  if  so,  tbe  fCnner  <q>inion  is  correct 
Batl  tf  It  Is  a  blU  in  equity,  it  must  show 
in  equitable  right  to  tlie  rtiiet  demanded,  to 
withstand  the  demurrer  attaching  lt$  snffl* 
deney.  The  attack  made  on  the  foredoeore 
proceedings  is  that  the  lots  were  sold  with- 
out appraisement,  and  that  anpralsMiient 
was  not  waived  In  tbe  mortgage ;  and,  if  this 
wu  all,  the  contention  might  be  good.  But 
tbe  Judgment  In  this  case  was  rendered  in  tbe 
ordlnaiy  form,  and  would  bave  required  an 
appraisement,  and  no  steps  were  taken  to 
sen  without  one,  until  all  the  parties  to  the 
nit,  mortgagors,  and  sureties  on  th^  note 
IS  defendants,  and  the  mortgagee  as  plaintUT 
Joined  In,  and  filed  In  the  case  In  the  court, 
the  following  agreem^t: 

'^rritor;  of  Oklahoma,  Oklahoma  Goonty—BS.: 

"District  Conrt. 
"Henry  WiUi,  Plaintiff,  v.  T.  H.  Oroop,  ESlen 
Oronp,  H.  Orerfaolser,  and  Edward  Cocke, 
«  *  *  Disfendanti. 
**WaiT«r  ni  AppraixBawata. 

"We  Oe  ondersUiaed,  parties  to  the  abovs-ea- 

titled  suit  do  hereby  waive  all  appraisement 
whatsoever  of  the  property  Involved  in  the 
eanae  above  named,  to  wit:  Lots  18  and  14  in 
Uoek  36,  First  St.  OUahmna  Oty,  leas  the 
anunut  of  said  lots  fermody  deeded  to  the  Choc- 
taw Railroad  Company  oEE  north  end,  and  we  do 
hereby  consent  that  said  property  may  he  sold 
under  the  order  of  sale  Issned  herein  without 
neh  appxaiaement 
"Dated  the  1st  day  of  February,  1887. 

"[Signed]  H.  Overholser. 

"Edward  H.  Cooke. 

"H.  Wills. 

•T?.  H.  Group. 

**2l!Uen  B.  Ozoopb 


'TTerritory  of  OklalMHna,<^lahomaOoanty— aa.: 

**PeTSonaUy  appeared  before  me  the  ande^ 
dgned  authority,  Henry  WlUr  T.  H.  Group, 
H.  Overholser  and  Edward  H.  Cooke,  to  me 
known  to  be  the  persons  who  executed  the  fore- 
soine  estimate  and  eedi  for  himseU  acknowledg- 
ed that  he  executed  the  same  for  tbe  porpooes 
therein  mentioned. 

"[Signed]  Blva  C  Borrows. 

"TSsaL]  Notary  PubUe. 

"My  oonunissiom  sxplres  April  IS,  1899. 

"^tness  my  hand  and  seal  thia  11th  day  of 
February,  1897. 

"Filed  in  district  court  Oklahoma  county, 
a  T.,  Fttb.  12,  1897. 

"Ed.  L.  Dunn,  Clerk,  - 

"By  Geo.  L.  Cooke,  Deputy." 

On  the  day  tills  paper  was  filed  in  tlie  case, 
although  some  days  after  it  was  signed,  an 
ezecutlcm  was  iseued  and  a  sale  made,  and 
later  confirmed,  otherwise  than  as  to  ap- 
praisement in  strict  compliance  with  the  law; 
and  the  property  was  bought  by  a  stranger 
to  the  mortgage,  who  in  turn  sold  to  others, 
and  they  to  others,  until  it  was  bought  by 
the  defendant  Jones.  Hits  is  all  shown  in 
tbe  bill,  and  we  are  of  the  opinion  tliat  this, 
coupled  with  the  fact  that  plaintiff  thereafter 
stood  silently  by  while  the  proper^  was  be- 
ing sold  and  bransf  erred  thnmi^  a  course  of 
nearly  14  yeacs,  estops  thOB  under  tbe  plain- 
est principles  of  equity. 

These  parties,  so  far  as  the  bill  discloses, 
with  fuU  knowledge  of  tbelr  rights,  without 
fraud,  misrepreeentation,  or  overreaching, 
for  purposes  of  their  own,  and  evidently  to 
facilitate  the  conduslon  of  the  litigation  in 
which  they  were  involved  aa  <nipmwnts,  filed 
Oils  paper,  saying  to  those  Immediately  con- 
cerned, aa  well  as  to  strangers  who  might 
later  buy  tbe  titl^  "And  we  do  consent  that 
said  proper^  may  be  sold  onder  tiie  order  of 
sale  issued  herein,  without  appraisement" 
This  led  the  mortgagee  to  proceed,  and  doubt- 
less the  purchaser  at  the  sale  and  other  pur* 
chasers  since  as  well,  in  full  reliance  upon 
the  consent  filed  in  the  oasSb  tliat  the  sale 
be  aocomiOiBtied  ss  It  was. 

In  Pomwoy^  Sqult7  JuilqimdeDce,  p.  8M, 
it  is  Bald: 

"Equity  estoppel  lisa  been  defined  ss  the  ef- 
fect of  the  voluntary  conduct  of  a  party  where- 
by he  is  absolutely  precluded,  both  at  law  and 
in  equity,  from  asserting  rights  which  might 
perhaps  have  otherwise  existed,  either  of  prop- 
erty, of  contract  or  of  remedy,  as  afrainst  an- 
other person,  who  has  in  good  faith  relied  upon 
such  conduct  sod  has  been  led  thereby  to 
change  bis  podtion  for  the  worse,  and  who  on 
bis  part  acquires  some  eorrcspondiag  riebt  ei- 
ther of  property,  «t  contract  or  of  remedy.'  " 

And  in  Dimond  v.  Ifanhdm  et  al,  61  Minn. 
178,  63  N.  W.  49S,  tbe  subject  is  discussed  as 

follows: 

"The  equitable  doctrine  of  estoppel  by  con- 
duct, which  is  altogether  different  from  techni- 
cal legal  estoppels  in  pals,  so  far  from  being 
odious,  is  a  favored  doctrine  of  the  courts.  Equi- 
table eatoppd,  in  the  modem  sense,  arises  from 
the  'conduct'  of  a  party,  using  that  word  in  its 
broadest  meaning,  as  including  bis  spoken  or 
writtm  words,  his  positive  acts,  and  his  silence 
or  native  omission  to  do  anytfbing.  Its  foun- 
dation is  justice  and  good  conscience^  Its  ob- 
Jeet  is  to  ^event  the  onconscientioPS  and  in* 
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equitable  assertion  or  enforcement  of  claims  or 
rUdits  which  might  have  existed  or  been  enforce- 
able by  other  rules  of  the  law,  anless  prevented 
by  the  estoppel;  and  its  practical  effect  is,  from 
motives  of  equity  and  fair  dealing,  to  create  and 
vest  opposing  rights  in  the  paxty  who  obtains 
the  benefit  w  the  estoppel.  Pom.  Eq.  Jur.  S 
S02:  Horn  t.  Cole,  61  N.  H.  287  [12  Am.  Bep. 
111]." 

Bnlat  T.  Londrigan,  63  N.  J.  Eq.  22.  60 
Ati.  809,  la  sn  Interesting  case  on  estoppel, 
the  opinion  tielng  written  by  Chancellor  Pit- 
ney, now  Justice  of  the  Supreme  Court  of 
Gie  United  States,  and,  while  the  facts  are 
not  Bimilar,  the  general  principles  announced 
are  applicable.  The  other  points  urged  have 
been  examined  but  need  no  discussion,  as  they 
are  unsound. 

We  are  stUl  of  the  opinion  that  13ie  cause 
should  be  affirmed.  If  the  cause  Is  not  bar- 
red, there  is  no  equity  In  the  bill. 

PEB  OUBIAM.  Adopted  in  whole. 


CITY  OF  PUHCELL  v.  WADLINGTON. 
(No.  2947.) 

(Supreme  Court  ot  Oklahoma.    Nor.  17,  1914.) 

(SvlUiJitu  JfV  th9  Cowri.) 
Municipal  Coepobatiohs  (S  214*)  —  Coif- 

TEACT  EMPLOTIHG  ATTOBNET— VAUDITT. 
Where  the  defendant  municipal  corporation 
entered  into  a  contract  with  the  plaintiff  to  ap- 
pear as  an  attorney  before  the  Corporation 
Commisoion  and  reBiat  an  application  of  a  tele- 
phone company  to  raise  its  rates,  Iteld,  in  a  suit 
against  the  manicipality  to  recover  thereon  a 
reasonable  attorney's  fee,  that  said  contract 
was  not  authorized  by  Wilson's  Rev.  &  Ann. 
SL  1903,  I  847,  as  necessary  to  the  good  gov- 
ernment n  the  city  and  as  an  exerdse  of  its 
corporate  powers;  and,  not  being  in  farther- 
ance  of  any  purpose  for  which  the  municipali- 
ty was  created,  nor  within  the  general  scope  of 
Its' powers,  the  same  was  ultra  Tires  and  void. 

tEd. '  Kote.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  58Z--&88 ;  Dec.  Dig. 
I  214.*] 

Error  from  District  Court,  McQaln  Coun- 
ty; B.  McMillan,  Judge. 

Actbm  by  B.  0.  WadUngton  against  the 
City  of  Purcell,  a  oorporatton.  Judgment  for 
plalndff,  and  defendant  brings  error.  Be- 
Tersed,  and  cause  dismissed. 

Rennie,  Hocker  &  Moore,  of  Purcell,  for 
plaintiff  in  error.  J.  B.  Thompson,  of  Pauls 
Valley,  and  Wayne  Wadllngton,  of  Purcell, 
for  defendant  In  error. 

TURNER,  J.  On  October  5,  1909,  B.  0. 
Wadlington,  defendant  In  error,  In  the  dis- 
trict court  of  McCIaln  county,  sued  the  dty 
of  Purcell,  plaintiff  in  error,  on  contract  to 
recover  an  attorney's  fee.  The  petition  sub- 
stantially states:  That  plaintiff  is  a  prac- 
ticing attorney  resident  In  Purcell ;  that  the 
defendant  is  a  city  of  the  first  class  and  was 
prior  to  November,  1907.  That  In  1901  the 
city  by  ordinance  granted  a  franchise  to  one 
Hine  to  operate  a  telephone  system  within 


the  municipality.  That  said  Hine  In  lOOS, 
while  so  doing  as  the  Purcell-Lexingtoa 
Telephone  Company,  made  an  application  to 
the  Corporation  Commission  to  raise  the 
rates  on  telephones  charged  by  said  company 
to  its  subscribers,  among  whom  was  the 
city  itself.  That  the  Corporation  Commission 
thereafter  notified  the  city  of  said  applica- 
tion and  set  the  application  down  for  bear- 
ing, and  requested  the  city  to  defend  against 
the  application.  That  thereafter  the  city 
authorized  its  city  attorney  to  employ  plain- 
tiff to  assist  him  in  resisting  a  raise  in  said 
rates,  in  virtue  of  a  resolution  passed  by  the 
mayor  and  city  council  on  November  3, 190S, 
duly  recorded,  which  said  resolution  read: 

"The  notice  of  the  Corporation  Commission 
being  read  by  cleric,  advising  that  L.  T.  Bine 
would  appear  before  said  Corporation  Commis- 
sion on  the  16th  inst.,  praying  for  the  raise  of 
Purcell  phone  rates  to  $2.60  per  monUi  for  busi- 
ness phones  and  $1.50  per  month  for  residence 
phones,  moved  by  Racltiey  that  the  city  attor- 
ney be  instructed  to  take  proper  steps  to  op- 
pose said  raise  of  phone  rates  and  to  choose 
such  witnesses  and  assistance  as  he  finds  nec- 
essary.   Seconded  by  Robertson  and  carried." 

That  pursuant  thereto  the  city  attorney 
contracted  with  plaintiff,  but  not  in  writing, 
so  to  da  That  thereafter,  pursuant  to  said 
employment,  plaintiff  appeared  and  defended 
the  application  before  the  Corporation  Com- 
mission at  various  times,  and  in  so  doing  ex- 
pended large  sums  of  money  In  paying  his 
expenses  to  GuOirle  and  return  and  In  .pre- 
paring and  filing  a  brief  on  behalf  of  the  dty 
and  its  citizens,  with  the  Corporation  Com- 
mission in  said  proceeding.  That  thereafter 
the  Corporation  Commission  handed  down  an 
opinion  sustaining  the  contention  of  the  city 
and  denying  said  application.  That  there- 
after plaintiff  pres^ted  his  claim  against 
the  city  In  writing,  duly  verified,  for  $507.10 
for  services  so  rendered,  which  was  reason- 
able and  Just,  which  was  disallowed.  Where- 
fore he  prayed  judgment  against  the  city  for 
that  amount  The  demurrer  to  the  petition 
^ould  have  been  sustained.  This  for  the 
reason  that  the  governing  statute  (Wilson's 
Statute  1908,  §  347)  gave  to  the  municipality 
no  power  to  make  the  contract  sued  on.  To 
be  sure  said  statute  gave  to  the  city  power 
*"*  *  *  to  make  all  contracts  and  do  all 
other  acts  in  relation  to  the  property  and 
affairs  of  the  dty,  necessary  to  the  good  gov- 
ernment of  the  city,  and  to  the  exercise 
ot,  its  corporate  and  administrative  powers, 
•  •  but  this  contract  is  not  such  a  con- 
tract as  Is  within  the  contemplation  of  the 
statute.  This  for  the  reason  that  the  subject- 
matter  of  the  contract  was  not  one  in  which 
the  municipality  had  any  govemmentei  con- 
cern. At  least  it  is  doubtful  whether  the 
city  had  such  power,  and  where  such  is  the 
case  the  doubt  must  be  resolved  against  the 
dty  and  the  power  denied.  Missouri,  K.  &  T. 
Ry.  Co.  V.  City  of  Tulsa,  145  Pac  398,  not  yet 
otUclally  reported. 
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la  Field  T.  Oltr  of  Shawnee,  7  OU.  73.  64 
Pac  318,  the  court  aald: 

"The  agents  or  governhig  aotborities  of  a 
municipal  corporation  cannot  bind  the  corpora- 
tion by  any  contract  which  is  beyond  the  ecope 
of  its  powers  or  foreign  to  the  purpose  of  the 
corporation,  or  which  is  against  public  policy. 
1  Dill.  Mun.  Corp.  (4th  Ed.)  «  457 ;  Clark  v. 
City  of  Des  Moines,  19  Iowa,  1&9  [87  Am.  Dec. 
423] ;  Penley  v.  City  of  Auburn.  86  Me.  278.  27 
AtL  158  [21  I*  R.  A.  667] :  Newberry  v.  Fox 
[37  Minn.  141]  83  N.  W.  833  [6  Am.  St.  Rep. 

mi 

"When  a  corporation  ia  created  by  a  public 
■tatnte  for  definite  and  limited  objects,  to  which 
its  funds  are  to  be  applied,  a  contract,  which 
ia  entirely  unconnected  with  those  parpoeeSt  or 
which  on  its  face  will  cause  an  illegal  or  wrong- 
ful application  of  the  funds,  or  an  application 
to  other  objects,  la  ultra  vires  and  void.  2 
Dill.  Mun.  Corp.  (4th  Ed.)  §  936;  Moore  v. 
Mayor,  73  N.  T,  238  [29  Am.  Rep.  1341 ;  Al- 
bany V.  CunMff,  2  N.  T.  165 :  Appleby  t.  Mayor, 
15  How.  Prac  (N.  T.)  428;  Bonesteel  t.  Mayor, 
22  N.  Y.  170." 

In  that  case  there  was  a  demurrer  to  the 
plalntUTs  petlUon.  The  petition  alleged.  In 
nbstaneey  that  theretofore  there  had  been 
pending  before  the  Secretary  of  the  Interior 
BD  application  for  the  ratiflcatlon  and  ap- 
proval of  the  maps  and  stirreys  of  a  certain 
Une  of  railroad  through  a  certain  county 
In  the  state ;  that  the  Secretary  had  author- 
ity to  determine  upon  which  of  the  two  sur- 
veys the  line  of  road  should  be  buUt ;  that 
plaintiff,  at  the  special  and  Instant  request 
of  the  president,  secretary,  and  board  of 
trustees  of  the  town  of  Shawnee  and  by  vtr- 
tne  of  a  certain  power  of  attorney  executed 
by  them,  appeared  before  the  Secretary  for 
the  purpose  of  presenting  to  him,  am(»ig 
other  things,  the  location  of  the  town  and  the 
benefits  that  would  accrue  to  It  by  reason  of 
the  raUroad  passing  through  Its  corporate 
limits;  and  that  bis  servicea  and  expenses 
were  reasonably  worth  a  sum  certain,  for 
whkh  he  sued  the  dty.  It  was  held  that 
the  demurrer  abonld  han  been  natalned. 
In  the  syllabus  the  court  said: 

"The  defendant,  a  mmiidpal  corporation,  en- 
tered into  a  contract  with  the  plaintiff  to  go 
to  Washington  to  present  facta  and  reasons  to 
tiie  Secretary  of  the  Interior  to  Induce  said 
officer  to  re(|aire  the  location  of  a  railroad  upon 
a  line  running  through  the  limits  of  the  terri- 
tory of  the  defendant  corporation,  and  agree- 
bg  to  pay  the  plaintiff  for  said  services.  £'eZd, 
that  said  contract  was  not  In  furtherance  of  any 
purpose  for  which  the  defendant  corporation 
«as  created,  nor  within  the  general  scope  oC 
its  powers ;  that  it  was  therefore  ultra  vires  and 
void,  and  no  recovery  could  be  had  thereon." 

See,  also,  Arkansas  Valley  &  W.  Ry.  Co.  v. 
Farmers'  ft  Merchants'  Bank,  21  Okl.  822,  96 
Pac.  765,  129  Am.  St  Rep.  782 ;  City  of  Au- 
burn V.  City  of  Lewlston,  85  Me.  282,  27  Atl. 
150 ;  2  Dill.  Mun.  Corp.  (4th  Ed.)  S  986. 

Being  therefore  of  opinion  that  the  sub- 
ject-matter of  this  contract  was  entirely  dis- 
connected with  the  purposes  for  which  the 
municipality  was  created,  and  hence  ultra 
Tires  and  void,  and  that  Uie  payment  of  the 
fee  sued  for  would  be  an  illegal  and  wrongful 


deflection  of  the  funds  of  the  municipality,  it 
follows  that  the  trial  court  erred  in  overrul- 
ing the  demurrer  to  the  petition,  and  that 
the  Judgment  of  the  trial  court  should  be  re- 
versed, and  the  cause  dismissed.  It  Is  so 
ordered.  All  the  Justices  concur. 


MOHR  V.  SANDS.    (No.  2777.) 
(Supreme  Court  of  Oklahoma.    Dec.  1,  1914.) 
On  rehearing.  Former  opinion  adhered  to. 
For  former  opinion,  see  133  Pac.  238. 

BREWBiR,  C.  The  original  opinion  In 
this  case  reversed  the  holding  of  the  lower 
court  and  entered  Judgment  here  In  favor  of 
the  plaintiff  In  error.  Later  a  petition  for 
rehearing  was  filed  and  thereafter  overruled. 
After  that  the  present  petition  to  vacate  the 
former  order  overruling  the  petition  for  re- 
hearing and  to  grant  a  rehearing  was  filed. 
To  support  this  petition  voluminous  briefs 
have  been  filed  by  the  respective  sides,  con- 
taining exhaustive  arguments,  together  with 
a  close  and  analytical  discussion  of  every 
possible  phase  of  the  case  In  the  remotest 
way  Involved.  These  moat  excellent  argu- 
ments have  impelled  us  to  a^aln  go  over  the 
entire  record,  and  we  have  done  so  and  stud- 
led  the  case  In  the  light  of  the  new  argu- 
ments presented;  but,  after  weighing  them 
all,  we  are  still  convinced  that  the  former 
holding  was  a  Just  one,  and  In  fact  the  only 
one  that  would  work  Justice  under  the  facts. 
We  are  further  convinced  that  the  condltiou 
of  the  record  Justified  the  rendering  of  the 
case  here  as  waa  done. 

We  are  therefore  of  the  opinion  that  the 
petition  to  vacate  the  former  order,  and  to 
grant  a  rehearing,  should  be  denied,  and  the 
former  opinion  of  thla  court  In  all  thlnga  ad- 
hered to. 

PBB  OURIAM,   Adopted  In  whole. 


ZBIGLER     BOARD  OF  COM*RS  OF 
GRANT  COUNTY.    (No.  3906.) 

(Supreme  Court  of  Oklahoma.   Nov.  17,  1914.) 

(Syllaiva  by  the  CouriJ 

1.  Counties  (i  75*)— Illioal  (Xaxht-Lxa- 

BiLiTT  09  Claimant. 

A  county  officer,  who  has  presented  to  tfae 
board  of  commissioners  claims  not  specifically 
authorized  by  law  and  had  the  same  allowed 
and  paid,  is  liable  to  the  oouoty  for  the  amount 
of  such  claims,  although  no  appeal  was  taken 
from  the  action  of  the  board  u  allowing  the 
same. 

[Bd.  Note.— For  other  casea,  see  Oountiee, 
Cent  Dig.  U  116,  117,  134;  Dec.  Dig.  8  75.*] 

2.  CouKTiKa  (S  69*)— County  Officebs— Al- 
ix>WANCK  OF  Claim. 

Before  a  county  officer  can  rightfully  draw 
money  from  the  county  treasury,  either  for  sal- 
ary, fees,  expenses,  or  extra  compensation,  he 
must  be  able  to  point  to  some  coostitQtional  or 
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•tatntotj  prorlflion  or  some  lawfal  contract, 
rither  cxpren  or  implied,  that  juBti&M  Ids  claim 
to  Biicb  moiMy. 

[Ed.  Note.— For  other  caaea,  aee  Qonntlea, 
Gent.  Dig.  If  104-llS;  DecTDis.  |  68.*] 

Commlsaloners'  Opinion,  JHrlalon  Na  2. 
Error  from  District  Conrt,  Grant  County; 
W.  M.  Boies,  Judge. 

Action  by  the  Board  of  Commissioners  of 
Grant  County  against  P.  W.  Zelgler.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed.  > 

J.  B.  Drennan.  of  Medford,  and  F.  G.  Wal- 
ling, of  Tulsa,  for  plaintiff  in  error.  Emery 
H.  Breedoi,  of  Medford,  tot  defendant  In 
error. 

OALBRAITH,  C  The  pnmose  of  this  ac- 
tion was  to  recover  from  the  plaintiff  In 
ror  the  amount  of  certain  daima  whlcfh  it 
wa«  alleged  he  bad  collected  tnm  Grant 
cotinty  without  authority  ct  law  while  serv- 
ing as  county  clerk  of  that  countyj  between 
the  16th  day  of  NoTember,  1907,  and  tlie  8th 
day  of  January.  1911. 

There  were  U  counts  In  Qie  petitton,  each 
setting  out  a  claim  diarged  to  have  beoi  pre- 
sented to  the  commisalMierB  and  allowed  and 
a  warrant  drawn  therefw  and  collected  by 
the  defOndant  without  authority  of  law.  The 
first  count  declared  on  a  dalm  for  $345,  made 
up  of  two  items,  one  for  $300,  for  flguring 
tax  rolls  for  the  year  1909,  and  one  for  ¥46 
for  extra  help.  The  second  count  declared 
on  a  claim  for  $525  for  malting  up  the  tax 
rolls  for  the  year  1909,  and  that  this  was 
$125  in  excess  of  the  amount  allowed  by  law. 
The  third  count  alleged  that  various  claims 
amounting  in  the  aggregate  to  $74.99  for 
services  as  purchasing  agent  for  the  county 
had  been  allowed  and  paid.  The  fourth 
count  charged  that  various  claims  for  ditch 
work  aggregating  $190.40  had  been  presented 
and  allowed  and  paid.  The  fifth  count  de- 
clared on  various  claims  for  traveling  ex- 
penses aggregating  $68.  The  sixth  charged 
that  he  presented  claims  aggregating  $44  for 
swearing  parties  to  wolf-scalp  claims.  The 
seventh  charged  that  be  presented  a  claim 
for  $45.53  for  making  a  statistical  report 
The  eighth  count  declared  that  be  collected 
and  failed  to  account  to  the  county  a  ven- 
dor's lien  license  fee  of  $50,  and  had  collect- 
ed and  failed  to  account  to  the  county  for 
certain  fees  in  the  sum  of  $24.20.  The  tenth 
charged  that  he  had  made  error  in  drawing 
certain  warrants  on  claims  allowed  by  the 
county  commissioners  more  than  the  sums 
allowed  In  the  amount  of  $47.  The  eleventh 
charged  that  he  had  overdrawn  his  salary 
In  the  sum  of  $61JJ3.  The  prayer  was  for 
Judgment  In  these  several  amounts,  aggregat- 
ing the  sum  of  $1,300. 

There  was  a  demurrer  to  the  petition, 
which  was  overruled  by  the  court  The  de- 
fendant then  filed  an  answer,  in  wlilch  he 


answered  separately  eadi  of  the  counts  of 
the  petition,  and  admitted  presenting  the 
claim  as  charged  therein  and  Its  allowance 
and  payment  to  him,  but  alleged  that  the 
same  was  a  proper  claim  against  the  county, 
and  that  It  had  been  duly  allowed  by  the 
board  of  county  commissioners,  paid  by  the 
treasurer,  and,  no  appeal  having  been  taken 
from  the  action  of  the  board  of  county  com- 
ndssloners  in  allowing  the  claim,  the  same 
became  adjudicated  and  settled,  and  no  ac- 
tion could  be  maintained  thereon  In  this  suit, 
except  as  to  the  claim  set  out  in  paragraphs 
^ht  and  nine  -of  the  petition.  "Be  admitted 
the  correctness  of  the  amount  charged  in 
these  counts,  and  alleged  that  by  inadvert- 
ence and  oversight  he  had  failed  to  account 
to  the  county  for  the  same,  and  that  he  was 
liable  tlmefOr,  and  toidered  the  amonnt  ask- 
ed fOr  in  those  two  counts,  and  to  the  elev- 
enth canse  of  action,  whlcb  cbarged  tbat  he 
had  overdrawn  hta  salary,  be  interposed  a 
general  denial  To  tbia  answer  tbe  board  o£ 
commissioners  Interposed  a  separate  denmr- 
rer  to  the  first,  second,  third,  fourth,  fifth, 
sixth,  seventh,  trath,  and  tfevaithparagraiAs 
of  the  answer,  on  the  grotrnd  tbat  eadi  fail- 
ed to  state  facts  snfflteient  to  oonstitats  a  de- 
fense to  the  plainturs  canse  of  actton  there- 
on. Tbe  conrt  sustained  (be  demurrer  In 
part  and  oramled  it  In  part,  sustaining  the 
demurrer  to  the  first  second,  third,  fonrth. 
fifth,  and  tievotth  paragraphs  of  the  answer, 
and  overruling  the  some  as  to  the  sixth,  sev- 
enth, and  tenth  paragraphs.  The  defendant 
excepted  to  the  ruling  of  the  court  In  so  far 
as  it  sustained  the  demurrer,  and  Meeting  to 
stand  upon  his  answer  refused  to  plead  fur- 
ther. Whereupon  the  court  entered  Judg- 
ment upon  the  pleadings  for  the  plaintiff  in 
the  sum  of  $1,118.20  and  $6.10  ooets.  The 
dtfendont  excepted  and  appealed  to  Ols 
court  by  petition  in  error  and  case-made^ 

The  errors  assigned  are:  (1)  In  overruling 
the  demurrer  to  the  petition;  (2)  in  sustain- 
ing the  demurrer  to  parts  of  the  answer;  ^ 
in  rendering  Judgment  against  the  defSiuIant 
and  In  favor  of  the  plaintiff. 

[1]  The  rule  of  law  applicable  to  and  con- 
trolling in  this  case  is  stated  by  Mr.  Justice 
Williams,  speaking  for  the  court  In  Beer  t. 
State  ex  reL  Holt  County  Attorney,  86  OU. 
at  page  4,  128  Pac  at  page  495,  as  foUows: 

"An  oflScer  Is  not  entitled  to  receive  com- 
penaation  from  the  state  or  county  unless  It  Is 
given  to  him  by  the  Oonstitutloa  or  statute^ 
*  *  *  Where  compensation  is  given  to  an 
officer  by  a  coDstitudooal  or  statutory  provi- 
sion, whether  by  salary  or  fees  or  commissions 
or  otherwise,  it  is  in  fall  of  all  his  official 
services,  and  he  la  not  entitled  to  demand  or 
receive  any  additional  compensation  from  the 

Eublic  for  any  service  within  the  line  of  his  of* 
cial  duty,  although  his  duties  have  been  in- 
creased, or  entirely  new  duties  have  been  add- 
ed since  he  asaumed  office,  or,  if  his  compensa- 
tiou  consists  of  fees,  although  the  service  la 
one  for  which  no  fee  ia  provided  by  law.  Stats 
V.  Brewer,  69  Ala.  180;  People  v.  Supervisors 
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of  New  York,  1  -HiU  (N.  T.)  362;  Healep  v. 
Sacramento,  2  CaL  580;  Throop  on  Public  Of- 
ficers (1892)  g  478,  and  authorities  cited  In 
footnote  2.  ^e,  also,  CoRgleaball  Oonner, 
supra  [31  Okl.  113,  120  Pac  669.  39  L.  B.  A. 
(S.  S.)  81.  Ann.  Cae.  1913D,  677]." 

In  tbe  case  of  Board  of  Oommliwtcnwni  of 
Wadiita  County  v.Bmtt,  82  OkL  863,  124 
Fas.  67,  Cammisalawr  Brewer  annoimoes  tlie 
rate  as  foUowB: 

"One  who  demand!  payment  of  a  claim 
against  a  coanty  miut  uiow  some  statute  an- 
tborizing  It,  or  that  it  arises  from  some  con- 
tract, express  or  implied,  which  finds  aathority 
of  law;  and  It  ia  not  sufficient  that  the  serr- 
ices  performed  for  which  payment  ia  claimed 
were  beneficlaL" 

Again,  In  tbe  caae  of  Anderson  t.  Board 
of  Commissioners  of  Grant  Coanty,  No.  8907, 
143  Pac  1146,  not  yet  officially  reported,  the 
third  and  fourth  paragraphs  of  tbe  syllabns 

reads: 

"3.  Before  an  officer  in  this  state  la  entiUed 
bj  draw  mon^  from  the  pablic  treasnry  for  fees 
or  compenaation  he  must  be  able  to  point  ont 
statutory  authority  for  its  payment  to  nim. 

"4.  The  board  of  county  commissioners  is 
without  Jarisdiction  to  allow  a  claim  of  a  coun- 
tj  officer  for  compensation  not  authorised  by 
law:  and  an  order  so  doing,  thon^  nnappeal- 
ed  from.  Is  not  a  bar  to  a  suit  by  the  nroper 
andioritles  to  recover  tlie  sums  illegally  drawn 
from  the  oonnty  treasnry  by  means  of  such  or- 
der." 

See,  also,  the  following  cases:  Board  of 
Com'ra  of  Greer  Co.  v.  Watson,  7  OU  174,  54 
Pac.  441;  Finley  v.  Territory,  12  OkL  621, 
73  Pac  273;  Broaddns  t.  Board  of  Com'rs 
of  Pawnee  Co.,  16  OkL  478,  88  Pac  250;  Mor- 
row v.  Board  of  Com'rs  of  Mcintosh  Co.,  31 
OkL  636,  122  Pac  168;  Coggeshall  t.  Con- 
ner, 31  OkL  118,  120  Pac  .559,  80  Lu  R.  A. 
(N.  8.)  81,  Ann.  Cas.  1913D,  677;  Board  of 
Com'rs  of  Washita  Co.  t.  Brett,  82  OkL  853, 
124  Pac  67;  Board  of  Com'rs  ot  Oklahoma 
Coanty  t.  TwyCord,  8»  OU.  280, 184  Pac  968; 
Parka  T.  Board  of  Com'rs  of  Tillman  Ca, 
41  OkL  728,  180  Pac  961;  Board  of  Oom'rs 
of  Bearer  Co.  t.  CidwelL  ill  OkL  712,  189 
Fac  979;  Anderson  r.  Board  of  GoBi'n  of 
Giant  Ca,  No.  8907,  148  Fac.  1146,  not  yet 
offldaUy  reported- 

[2]  The  abore  aathorltles  setOe  the  role 
of  law  beyond  conteorersy  In  this  jorlsdlo 
thm  that  before  an  officer  can  lawfully  draw 
money  from  the  public  treasury,  either  for 
salary,  fees,  expenses,  or  extra  compensa- 
tion, he  must  be  able  to  point  to  some  consti- 
totioual  or  statotory  provision,  or  some  law- 
fDl  contract,  dther  express  or  implied,  that 
JosUflea  his  claim  to  such  money.  Under 
this  rale  the  burden  was  imposed  upon  the 
plaintiff  in  error  to  point  ont  the  law  anthor- 
iKlDg  the  payment  of  these  several  claims  to 
him.  Be  has  failed  to  p<^nt  oat  the  law  that 
Itatlfles  the  allowance  of  the  claims  which 
the  trial  court  held  were  not  proper  charges 
against  the  connty;  we,  thereft>rc^  conclude 
that  the  ruling  of  the  trial  court  was  right, 


and  that  the  assignments  of  error  are  not 
well  taken. 

The  defendant  in  error  argoea  by  way  of 
cross-error  that  the  court  was  in  error  in 
oTerraUng  tlie  demnrrer  to  the  third  paxa- 
grapb  of  the  answer,  bat  since  there  Is  no 
cross-petition  in  error  with  cross-asslgn- 
ments  of  error  In  the  record,  this  assignment 
cannot  be  considered. 

We  recommend  tiiat  the  JndgDient  appeal- 
ed from  be  affirmed. 

FDR  CUBIAM.  Adopted  In  wbotou 


ORENDOBFF  t.  BOARD  OF  COM'BS  OF 

GRANT  COUNTY.  (No.  8909.) 
(Sapieme  Court  of  Oklahoma.   Nor.  17,  1914.) 

(SyUabua  Ity  th*  Court.) 

1.  Appeal.  AND  Ebbob  (I  901*)— PHBsnrra- 

nOR  POB  BbTIBW— PSBSimPTION. 

Error  will  not  be  presumed  on  appeal  in 
a  civil  caae,  but  most  be  made  to  affirmatiTely 
appear,  or  the  presumption  will  prevail  that  no 
prejudicial  error  was  committed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1771.  8670;  Dec  Dig.  | 
90L*3 

2.  cotjntixs  (s  69*)  •—  countt  omoeb  — 
Right  to  Public  Monet. 

Before  a  county  officer  can  rightfully  draw 
money  from  the  coanty  treasury,  dtber  for  sal- 
ary.  fees,  expenses,  or  extra  cmnpensation.  he 
must  be  able  to  point  to  some  constitutional  ,  or 
statutory  provision  or  some  lawful  contract,  ei- 
ther express  or  implied,  that  luatifies  hla  chdm 
to  such  money. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Gent.  Dig.  H  104-lU;  Dec  DU.  t  69.*] 

Commissioners'  Opinion,  Division  No.  2. 
IBrror  from  District  Court,  Orant  Obunty* 
W.  M.  Boles,  Judge. 

Action  by  the  Board  of  Commissioners  of 
Grant  Connty  against  J.  D.  Orendorff.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

J.  B.  Drennan,  of  Medford,  and  F.  G.  Wall- 
ing, (hC  Tnlsa.  for  plaintiff  In  error.  Emery 
H.  Breeden,  of  Medford,  for  defendant  in  er^ 
ror. 

GALBRAITH,  a  The  writ  of  error  in  this 
case  was  sued  out  to  review  the  judgment  of 
the  district  court  of  Grant  county,  rendered 
in  an  action  instituted  by  the  board  of  com- 
missioners of  that  county,  against  the  plaln- 
tlff  in  error,  as  defendant,  to  recover  certain 
claims  and  allowances  which  he  had  present- 
ed against  said  county  and  collected  on  war- 
rants Issued  thereon  while  a  member  of  the 
board  of  commissioners  of  Grant  coanty  for 
the  term  commencing  November  16, 1907,  and 
ending  January  9,  1911. 

There  were  18  counts  In  the  petition,  each 
setting  out  a  particular  claim  that  had  been 
presented  to  the  county  commissioners  by  ths 
plaintiff  In  error  and  allowed  and  warrant  is- 
sued therefor,  and  paid  by  the  county  treos- 
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nrer  of  said  county.  It  was  charged  that 
each  of  tbe  clalmB  were  not  lawful  claims 
against  the  county,  and  the  presentation  and 
allovance  and  collection  thereof  was  a  tIo- 
latloD  of  the  official  dnty  of  the  plaintiff  In 
error  and  a  breach  of  his  official  bond ;  the 
sureUes  on  bis  bond  being  made  defendants 
In  the  action.  The  several  claims  set  out  in 
the  petition  were  as  follows :  The  first  count 
charged  the  collection  of  ^  in  excess  of  sala- 
ry due.  The  second  charged  tbe  collection  of 
947.50,  including  two  Items,  one  for  $17.50  for 
expenses  on  a  trip  to  Guthrie  on  county  seat 
business,  and  $30  for  10  days  service  lu  look- 
ing after  the  poor  farm.  The  tlilrd  charged 
the  collection  of  an  unauthorized  claim  of 
$48,  made  up  of  three  Items,  $0.for  bridge 
work,  $25  expenses  in  moving  county  seat, 
and  $17  expenses  on  trip  to  Guthrie.  Tbe 
fourth  charged  the  collection  of  a  claim  for 
$102  for  road  and  bridge  work.  Tbe  fifth 
charged  the  collection  of  an  unauthorized 
-claim  for  $75.90  composed  of  two  It^ns,  ten 
days'  services  In  procuring  plana  for  court- 
house at  $3  per  day,  and  traveling  expenses 
$45.D0.  The  sixth  charged  the  collection  of 
an  unlawful  claim  of  $16  for  expenses  on  a 
trip  to  Guthrie.  Tbe  seventh  charged  tbe  col- 
lection of  another  claim  of  $10  for  expenses 
on  a  trip  to  Guthrie.  The  eighth  charged  the 
collection  of  $15  In  excess  of  the  amount  ao- 
thorised  by  law  on  a  claim  for  road  and  bridge 
work.  The  ninth  charged  the  collection  of 
$75  for  25  days  tea  road  and  bridge  work. 
Tbe  tenth  charged  the  collectl<HD  of  a  claim 
for  $6.^  tor  ei^ienses  and  hotel  UU  on  a  trip 
to  Guthrie.  The  eleventh  charged  the  col* 
lection  of  an  ea^ense  account  of  $10  on  an- 
other trip  to  Gnthrle.  Tbe  twelfth  Charged 
the  collection  of  an  account  for  $126  tor  look- 
ing after  county  farm,  house,  and  bam  tor 
36  days  at  $1.50  per  day,  $54,  expense  team, 
car  far^  and  meals,  $72,  total  $126.  Tbe 
thirteenth  Chained  the  collection  of  a  claim 
for  $3.80  expense  account  for  trip  to  Enid. 
The  fourteenth  charged  the  collection  of  an 
account  for  $16  for  overcharge  on  road  and 
bridge  work.  Tbe  fifteenth  charged  the  col- 
lection of  expenses  In  overseeing  the  construc- 
tion of  courthouse  and  JaU  at  Medford  from 
January,  1900,  to  November,  1910,  board  and 
liv^,  120  days  at  $2  per  day,  ^40,  team,  120 
days  at  $2  per  day,  $240,  feed  and  board  for 
team,  120  days  at  76  cents  per  day,  $90,  total 
$670.  The  sixteenth  charged  the  collection 
of  an  overcharge  on  a  claim  for  services  on 
toad  and  bridge  work  of  $30.  Tbe  seventeenth 
charged  the  collection  of  $24,  overcharge 
on  road  and  bridge  work.  The  elghteentb 
charged  that  under  cSiapter  17  of  article  2 
Session  Laws  of  1907-S,  the  plaintiff  in  error 
increased  his  salary  from  $300  per  year  to 
$500  per  year  trom  that  allowed  and  fixed  by 
law  at  the  time  of  bis  election  and  qualifica- 
tion, and  that  this  increase  in  salary  amount- 
ed to  $481.61.  These  several  items  total  the 
sum  of  $1,777.00,  tor  which  amount  Judgment 
was  prayed,  with  interest  at  tbe  rate  of  6  per 


cent  per  annum  from  the  date  of  the  allow* 
ance  of  each  claim. 

The  plaintiff  In  error,  aa  defendant  below, 
interposed  a  general  demurrer  to  the  petition, 
which  was  by  the  court  overruled.  He  then 
filed  an  answer  in  which  he  replied  to  each 
separate  paragraph  the  petition  and 
sought  to  Justify  die  allowance  of  each  claim 
therein  sued  upon,  except  that  set  out  in  the 
first  paragraph,  which  was  admitted  and 
tender  made  of  that  snm. 

The  principal  defense  relied  upon  was  that 
the  accounts  for  expense  money  were  incur- 
red while  traveling  outside  of  the  county  on 
county  business,  and  that  they  were  benefi- 
cial to  the  oonntar.  and  that  the  coontjr  was 
liable  tiieretor,  and  that  the  acooonts  tor 
services  in  road  and  bzl^  work,  snperliip 
tending  the  county  poor  farm,  boose  and  bam. 
were  all  duties  performed  outside  of  his  ofll- 
clal  duties,  and  were  beuefldal  to  the  county, 
and  the  diarges  made  tor  tbe  services  vere 
reasmiable  and  just,  and  the  countr  was 
properly  liable  tbexetar,  and  to  the  ooont 
charging  the  increase  of  his  salary,  he  an- 
swered tliat  the  sum  sped  fled  In  the  claim 
and  collected  was  tbe  amount  due  him  mider 
the  law,  and  his  general  defense  was  that 
claims  for  each  of  these  items  had  been  reg- 
ularly presented  to  the  board  of  commission- 
ers and  had  been  regularly  allowed  by  them, 
and  warrants  issued  there<m,  and  that  no  ap- 
peal had  been  taken  from  the  action  of  the 
board  allowing  the  claims,  and  that  therefore 
the  action  of  the  board  was  final  and  could 
not  be  reviewed  In  this  action. 

The  commissioners  demurred  to  each  par- 
agraph of  the  answer,  except  the  first,  on 
the  ground  that  the  same  did  not  state  facts 
snfflclent  to  oonstitnte  a  defense.  The  court 
Bustatoed  the  demurrer  to  the  second,  third, 
fourth,  fifth,  sixth,  seventh,  ei^th,  tenth,  elev. 
enth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, and  seventeenth  paragraphs  of  the 
answer,  and  overruled  the  demurrer  to  tbe 
ninth  and  eighteenth  paragraphs,  and  also 
overruled  the  demurrer  as  to  the  twtifth 
paragraph  as  to  an  item  of  $54  therein  tor  la- 
bor,  and  sustained  tbe  demurrer  as  to  tbe 
other  items  set  ont  in  that  paragr^b.  The 
defendant  electtog  to  stand  upon  Ida  answer, 
the  court  thereupon  rendered  Judgment 
against  him  and  his  bondsmen  in  the  sum 
of  $1,065.60  and  $6.65  cost 

[1, 2]  Orror  Is  assigned  in  overmling  tbe 
demurrer  to  the  petition  and  in  sustaining 
the  demurrer  to  the  several  paragraphs  of  the 
answer  as  above  enumerated,  and  also  in 
rendering  judgment  against  the  defendant 
In  favor  of  the  plaintiff.  PlatotUC  In  errw 
in  prosecuting  this  appeal  assumes  the  burden 
of  pointing  out  the  error  to  the  ruling  of  ths 
trial  court,  A  number  of  authorities  are 
cited  In  the  brief  from  other  jurlsdlctlona 
which,  in  a  way,  support  the  contention  of 
the  plaintiff  in  error  that  these  several 
claims  were  proper  charges  against  the 
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coant7,  tnit  not  a  ifingle  dedsttm  or  statute 
or  constttntloiial  prorlslon  of  tbe  state  of 
Oklahoma  Is  referred  to  wUcb  snsfealn  or 
tends  to  BQStafai  the  cootenUon.  Whaterar 
tbe  law  may  be  In  otlier  jarlsdlctlcHis,  tAa 
rule  is  establtehed  In  OklatuHna  that  wbeo  an 
ofllcer  collects  money  from  the  county  ho 
must  be  able  to  point  to  a  statnte  or  conatl- 
tntional  provislbn,  or  a  contract  authorised 
b;  law,  that  josttfles  bis  claim  for  such 
noaey.  Ttcer  T.  State  ex  rel.  Holt,  3S  OkL 
1, 128  Pac  463 ;  Board  of  Ck)mr's  of  Wash- 
ita Oa  T.  Brett,  32  Okl.  858,  12^  Pac  5T; 
Anderson  t.  Boarft  oi  Gomr's  of  Onuit 
GooDty,  143  Pac  U45.  Na  9807,  not  yet  ofB- 
dally  reported. 

Again  error  wUl  not  be  presumed  on  an  ap< 
peal  In  a  cMl  case,  bat  must  be  made  to  af- 
flrmatlTaiy  appear,  or  it  will  be  presumed 
that  no  prejudicial  error  was  ooxomltted. 
Board  t.  Hubble,  8  Obi.  209.  57  Pac  163; 
Unson  T.  Spauldlng,  23  Okl.  254.  106  Pac. 
T47.  The  plaintiff  in  error  having  failed  to 
point  out  error  in  the  ruling  of  the  trial 
court,  we  are  Justified  In  presuming  that  the 
ruling  complained  of  was  correct,  which  we 
do,  and  therefore  conclude  that  the  exccs>- 
tiraia  should  be  overruled. 

Defendant  in  error  argues  the  exception 
to  the  ruling  of  the  court  in  overruling  tlie 
daoarrer  to  certain  paragraphs  of  the  an- 
swer, but  we  find  no  cross-petltiQn  in  error 
lo  the  record  and  no  cross-assIguBkenta  of  er- 
ror, and  these  exceptions,  for  Uiat  reastm, 
were  not  brought  ap  for  review. 

We  recommend  that  the  lodgmokt  aiq^ealed 
bom  be  affirmed. 

PBB  OUBIAIL  Adopted  in  whole. 


HUNTINGTON  et  al.  v.  BOARD  OF  COM'ES 
OF  GBANT  COUNTY.   (No.  3910.) 

(Sopreme  Ooort  of  Oklahona.   Nov.  IT,  1914.) 

(StOahut  &ir  the  Oowrt) 
t  CouNTOs  (I  76*)— Claim  Iluoaixt  Ax- 

LOWKD  ANS  Paw— LlABILITT  OT  CUIMANT. 
A  county  officer,  who  has  presented  to  the 
board  of  coQuniBSioners  claims  not  specifically 
authorized  by  law  and  had  the  same  allowed 
uid  paid,  is  liable  to  the  cooBty  for  the  amount 
ot  such  claims,  althoush  no  appeal  was  taken 
from  the  action  of  the  board  in  allowing  the 
same. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  f|  116,  117,  134;  Dee.  Dig.  f  76.*] 

2.  COUKTIEB  (S  69*)  —  OOUHTT  OfFICIB  — 

BiOHT  TO  Public  Monbt. 

Before  a  county  officer  can  rightfully  draw 
money  ficm  tbe  connty  treasury,  either  for 
salary,  fees,  expenses,  or  extra  compensation, 
lis  mast  be  able  to  point  to  some  constitutional 
or  statutory  provision  or  some  lawful  contract, 
cither  express  or  implied,  that  justifies  his 
claim  to  such  money. 

^[Bd.  Note.— For  other  cases,  see  Counties. 
Cent.  Dig.  H  1O4-U0;  Dee.  big.  |  69.«] 


Oomndasloneni'  Opinion,  Division  No.  2. 
Brror  from  District  Oourt,  Grant  County; 
W.  U.  Bowles.  Judge. 

Action  by  the  Board  of  Commissioners  of 
Grant  County,  OkL,  against  John  Hunting- 
ton and  others.  Judgment  for  plaintiff,  and 
defendants  brtcg  error.  Affirmed. 

P.  G.  Walling,  of  Tulsa,  and  J.  B.  Dren- 
nan,  of  Medford,  for  plaintiffs  in  error.  Em- 
ery H.  Breeden,  of  Medford,  for  defendant 
in  error. 

BRCWEB,  a  This  appeal  Is  prosecuted 
by  case-made  to  have  reviewed  a  decision 
of  the  district  court  of  Grant  county.  The 
suit  was  brought  by  the  county  commission- 
ers against  John  Huntington,  a  former  ccyun- 
ty  commissioner,  and  certain  persons  as  sure- 
ties on  bis  official  bond,  to  recover  sums  of 
money  whldi  it  is  alleged  had  been  rec^ved 
by  detoidant  ont  of  tbe  county  treasury  il- 
legally and  without  anthorl^  of  law,  while 
he  was  serving  as  sudi  county  commissioner. 
The  petition  contains  eight  counts.  The^flrst 
seeks  to  recover  a  sum  olloved  d^endant  to 
cover  the  expenses  of  a  tiip  to  Gnthile  and 
looking  after  the  poor  farm,  amounting  to 
f41.7S;  the  second  for  moving  records  and 
atto^lng  to  the  renting  of  county  offices  in 
thft  sum  of  f2S;  the  third  for  bridge  work 
In  excess  of  tbe  stun  allowed  to  be  drawn 
for  this  purpose  by  law,  and  amounting  to 
fl20;  the  fourth  for  renting  a  courthouse 
and  servfoes  in  buying  a  poor  farm  In  the 
sum  of  $76.49;  the  fifth  for  26  days'  work 
and  expenses  connected  with  certain  ditch 
work  and  amounting  to  $76;  the  sixth  for 
looking  after  county  poor  farm,  ordet^ 
Ing  an  orchard,  the  exp«ise  of  car  fare  and 
meals,  etc..  amounttiv  to  $86;  tbe  seventh 
for  car  fare.  $84,  board,  lodging,  and  ttcpens- 
es  $206,  for  locMng  after  constmction  oi 
courthouse  and  jail,  amounting  to  the  tota^ 
sum  of  $35C^;  the  el^th  (diarged  Um  wlOi 
receiving  $476.45  as  salary  under  the  law 
passed  In  1908,  over  and  above  the  amount 
of  salary  allowed  by  law  when  he  entered 
into  the  office  in  November,  1907.  The  de- 
fendant danurzed  to  the  petition,  and  tc 
each  of  the  counts  thereof,  and  the  same  was 
overruled  by  the  court  Thereupon  the  de- 
fendant filed  an  aqswer,  answering  separate- 
ly the  various  counts  of  tbe  petition.  To 
this  answer  the  plalutlff  Interposed  a  de- 
murrer to  each  of  the  separate  paragraphr 
of  the  answer,  and  this  was  sustained  by  the 
court  as  to  the  first,  second,  third,  fourth, 
and  seventh  paragraphs  of  the  answer;  it 
was  sustained  In  part  and  overruled  In  part 
as  to  the  sixth  paragraph,  and  overruled  av 
to  the  fifth  and  eighth.  Upon  the  sustain- 
ing of  the  demurrer  to  the  several  paragraphn 
of  the  answer,  the  defendant  refused  to  plead 
further,  was  allowed  his  exceptions,  and  ap- 
peals to  this  court  Tbe  plaiutUI  excepted 
to  the  action  of  the  court  in  overruling  the 
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demurrer  to  the  fifth  and  ei^th  paragraphs 
of  the  answer,  hot  has  mt  brought  the  ques- 
tion up  for  review  by  croBS-appeaL  Final 
Judgmoit  was  entered  in  the  case  against  the 
defuidant  In  the  mm  of  $663^. 

[1,2]  This  is  one  of  a  series  of  cases 
brouii^t  against  the  various  oountr  oflScers 
of  Grant  county  *nd  appealed  to  this  court 
No.  3909,  OrendorfC  t.  Board  of  OommlBslon* 
era,  144  Pac.  888,  and  Na  3912,  BamUton 
et  aL  V.  Board  of  GommlBstoners,  In^ra, 
recently  decided  by  this  court  and  not  yet 
officially  reported,  were  suits  against  Uie 
other  two  county  commlsdoners  during  the 
some  period.  Tbo  suit  Na  3907,  Anderson 
V.  Board  of  Commissioners,  143  Pa&  114S, 
recently  decided  and  not  yet  officially  report- 
ed. Is  a  suit  against  the  county  treasurer. 
Na  8906,  Zelgler  v.  Board  of  Oonunissioners, 
144  Pac.  881,  is  a  suit  against  the  county 
derfe,  and  the  last-named  cose  Is  the  same 
in  oU  its  aspects,  and  presents  the  same  state 
of  the  reccurd  and  involves  the  same  (luesttons 
of  law  involved  in  the  instant  case:  and  we 
do  sot  think  It  profitable  or  necessary  to 
again  go  over  the  ground  so  folly  covered  In 
the  opinion  in  that  case,  In  which  the  sylla- 
bi is  as  follows: 

'*A  county  officer,  who  has  presented  to  tha 
board  of  commissiooers  claims  not  sped&cally 
aathorized  by  law  and  had  the  same  allowed 
and  paid,  is  liable  to  the  county  for  the  amount 
of  sucb  claims,  although  no  appeal  was  taken 
from  the  octioa  of  the  board  in  allowing  the 
same. 

"Before  a  comity  officer  can  rightfully  draw 
money  from  the  county  treasury,  either  for 
salary,  fees,  expenses,  or  extra  compeniatlon, 
he  must  be  able  to  point  to  some  constitutional 
or  statutory  provision  or  some  lawful  contract, 
either  repress  or  Implied,  that  justifies  his 
claim  to  sudi  moaej.** 

Tbe  law,  thus  amuranced,  is  just  as  ap- 
plicable here  as  It  was  In  that  case,  and  with- 
out repeating  the  reasoning  therein  contain- 
ed. It  follows  that  the  case  diould  be  In  all 
things  affirmed. 

PER  CURIAM.    Adopted  in  wholfr 


HAMILTON  et  al.  v.  BOARD  OF  COSTRS 

OP  GRANT  COUNTY.    (No.  3912.) 
(Supreme  Court  of  Oklahoma.   Nov.  17,  1914.) 

Claim  Iluqallt  AlloWSd  ard  Paid— Rk- 
covebt  bt  countt. 

Syllabus  the  same  as  in  No.  8900,  Oren- 
dorff  V.  Board  of  County  Commissionen  of 
Grant  County,  144  Pac.  883. 

Commissioners'  Opinion,  Blvlalon  Ma  2. 
Appeal  from  District  Ooort,  Grant  Oonnty; 
W.  M.  Boles.  Judge. 

Action  by  Board  of  Comndarioaers  of 
Grant  County  against  O,  B.  Hamilton  and 
others,  lodgment  for  plalntUT,  and  defend- 
ants bring  error.  Affirmed. 

J.  B.  Drennan,  of  Medford,  and  F.  G. 
Walling,  of  Tulsa,  for  plaintiffs  in  error. 
Emery  H.  Breeden,  of  Medford,  for  defend- 
ant In  error. 


GAT.br  A  TTH,  a  TbB  wA%  of  error  in 
this  case  was  sued  out  to  review  the  Jndc* 
ment  of  the  district  court  of  Grant  coonty 
rendered  against  B.  B.  Hamilton  and  the 
sureties  on  his  official  bond  as  a  mambeE 
of  the  board  of  com  mtsel  oners  of  tliat  coon- 
ty, which  oflicial  pocAtion  be  held  from  the 
16th  of  November,  1907,  to  Jannaiy  9.  IBU. 
A  suit  was  Institnted  b7  the  board  <tf  com- 
missioners of  Grant  ooonty,  diarglnc  a 
breacii  of  the  bond  on  the  part  of  Hamilton; 
that  he  neglected  to  faithfully  dlscharfe  lili 
official  duties.  In  this:  In  that  he  prcacntoci 
certain  illegal  and  UBaudM>rlsed  dnlma 
against  tha  cotmty  and  caused  them  to  be 
allowed  by  the  board  of  corn  mrt sal onera  In 
his  taYca,  and  prayed  for  judgment  In  the 
aggregate  amoont  of  those  (dalms. 

There  are  16  counts  In  the  petitlim,  eodi 
setting  out  the  preeentatlon  and  allowance  of 
a  claim  that  was  cliarged  not  to  be  a  lawful 
claim  against  the  county,  and  the  allow- 
ance and  collection  of  such  claim.  The  first 
count  charged  the  presentation  of  a  salary 
claim  for  $5  more  than  was  due.  Hie  sec- 
ond count  charged  the  presentation  of  a 
claim  for  $17.50  for  trav^ing  expoues  to 
Guthrie.  The  third  count  charged  the  col- 
lection of  a  claim  for  fllS,  being  made  up  of 
several  items,  $80  for  ezpens«i  In  purchaaing 
a  poor  farm,  and  $18  expenses  to  Guthrie, 
and  $25  ex[>en8es  In  moving  records  and 
renting  county  office,  and  $45  overcharge  on 
bridge  work.  The  fourth  charged  the  col- 
lection ot  a  claim  for  $78.93  for  services 
and  ucpoises  in  procuring  plans  for  court- 
house, and  the  fifth  charged  the  coUe<^n 
of  an  expense  account  of  $16  on  trip  to 
Guthrie.  The  idxth  also  charged  the  ccd- 
lection  of  an  expense  account  of  $9.50  ex- 
peiraes  on  a  trip  to  Guthrie.  The  seventh 
charged  the  eoUecUon  of  an  account  at  $69 
for  23  days  ditch  work  at  $3  per  day.  The 
elf^th  charged  an  expense  charge  of  $9  im  an 
account  for  bridge  work.  The  ninth  (diarged 
the  collection  of  an  expense  account  of  $12 
on  a  trip  to  Onthrle.  The  eleventh  charged 
the  collection  of  an  account  fbr  salary  and 
expenses  in  overseeing  work  on  courthouse 
and  county  farm  and  pomrhouse,  for  BZ  days 
at  $1.60  per  day,  $68,  expenses  for  team  and 
self  02  days  at  $2  per  day,  $104,  total  $172. 
The  twelfth  (iharged  the  collection  of  on  ex- 
pense account  of  $8.^  for  trip  to  Enid.  The 
thlrterath  dialed  the  ooUedlon  of  an  ac- 
count for  overseeing  the  construction  of  the 
courthouse  and  Jail  at  Medford,  car  fare 
from  Pond  creek  to  Medford  $62,  board  and 
lodging  $182,  livery  and  feed  bill  $244.  total 
$4Sa  The  fourteenth  charged  the  coUectloD 
of  an  account  for  $10.60  for  insane  work  and 
expenses  to  and  from  poor  farm.  The  fif- 
teenth charged  the  collection  of  $15  on  ex- 
pense account  for  road  and  bridge  woriE. 
The  sixteenth  charged  the  collection  of  sal- 
ary at  the  rate  of  $600  per  year  from  the 
24tfa  Of  August,  1908,  to  January  9,  ISll. 
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wtaen  Iw  was  onlj  tntttlea  to  |M0  per  ymt 
under  tbe  law  as  fixed  at  tbe  time  ct  hSa 
election  and  qualiflcatloii,  and  tbat  fble  ex- 
cen  aalaiT  amonnted  to  $476.46.  These  ser- 
etal  items  aggregate  $1,6B6.1&,  tor  wbldi 
amoant  Judgment  was  prayed,  together  with 
Interest  at  6  per  cent  per  ammm  from  the 
date  at  tbe  allowanee  of  each  of  the  aeTeraJ 
claims. 

A  general  demarrer  was  filed  to  this  peti- 
tion wtaicb  was  hr  the  court  orerroled.  The 
defend  an  ta  fbaa  answered  separate  eadi 
paragraph  of  tbe  petition,  setting  oat  his 
jnatlflcatlon  for  the  allowance  of  the  daim 
therdn  referred  to.  The  answer  was  prao* 
tlcaUy  the  same  as  that  made  by  tbe  de- 
fodants  In  case  Ma  8906,  and  reference  Is 
hecehr  made  to  the  ivinlon  in  tbat  case 
filed  herewith,  wlttiont  repeating  in  detoll 
the  provisions  of  the  answer.  Halntlff  de- 
marred  to  the  answer  in  this  case  as  In 
case  No.  8906;  the  oonrt  sostalned  the  de- 
mand In  part  and  overruled  it  in  part  Tbe 
demurrer  was  sastained  to  tbe  seerad. 
foorth.  fifth,  sixth,  eighth,  ninth*  tenth, 
twelfth,  and  thirteenth  paragraphs  of  tbe 
answOT.  The  court  overruled  the  demurrer 
to  the  seventh  and  sixteenth  paragraphs  of 
the  answer,  and  orvemiled  it  In  part  and 
sustaining  It  In  part  as  to  the  fourteenth 
paragraph  tbe  same  as  in  case  No.  3906,  and, 
tte  defendant  refusing  to  plead  further, 
and  electing  to  stond  on  his  answer,  tbe 
court  rendered  Judgment  against  the  plain- 
tiffs in  atoT  in  tbe  sum  of  9838.28  and  fS^ 
costs. 

The  same  assignments  are  made  In  this 
case  as  in  No.  3806,  and  for  the  reasons  glv- 
ea  In  that  opinion  we  recommend  that  the 
Judgment  appealed  from  In  this  case  be  af- 
flnnedi 

PUB  GUBIAH.  Adopted  In  whole. 


ST.  LOUIS  *  8.  F.  R.  CO.  v.  STEPHStNSON. 
(No.  2967,) 

(Supreme  Oonrt  of  Oklaboma.   Nov.  10,  1914.) 

(Si/naliu  hv  th0  Oonrt.) 

PcBuo  Lands  (|  114*>— Bailboadb  (f  118») 
— ConsraucTioN  or  Ehbankjcbnt-Bight 
TO  Bbcovbb  Daxaoes— Lobs  or  Rental 
VaLtrs— Lettebs  Paxbbt. 

An  action  for  damageB  to  land  by  reaeon  of 
the  coQStructioD  of  a  railway  embankment 
where  tbe  pleadings  and  evidence  sbow  conclu- 
(irely  tiiat  the  permanent  character  of  the  em- 
banlunent  and  its  continuance  as  originally  con- 
structed necesBarily  prodoced  the  injury  to  tbe 
freehold  and  caased  the  entire  depreciation  in 
the  value  thereof  at  the  time  of  the  constmc- 
tioii,  snd  that  sncb  injury  bad  wholly  occurred 
prigr  to  the  time  when  plaintiff  acquired  aueb 
ttod.  Eeld,  that  she  toolc  it  in  its  then  Icnown 
condition,  and  tbe  issuance  of  a  patent  convey- 
iog  the  land  did  not  confer  upon  ber  a  rit^bt  of 
Kction  for  the  recovery  of  damages  for  injuries 
thereto  occurring  prior  to  ber  acquisition  of  ti- 
tle. BM  ^rther,  that  a  loss  of  rental  value 
does  Dot  constitute  an  Injury  for  which  dam- 


ages may  be  reeoreied  where,  as  In  this  case, 
t&ere  was  permanent  Injniy  to  the  laod  Itself. 

[Bd.  Note.— For  otber  cases,  see  Pnblic  Lands, 
Gent  Dig.  H  314>^22;  Dec.  Dig.  S  114;*  Rail- 
roads.  Cent.  Dig.  M  280,  851-357,  868-361, 
3S3,  364;  Dec.  D^.  YllS.*] 

Brror  from  Dlstiict  Court,  Okfuskee  Coun- 
ty ;  John  Camtbers,  Judge.  - 

Action  by  Augusta  Stepboisoii,  by  her  next 
friend,  A.  P.  Stephenson,  against  tlie  St  Louis 
&  San  Francisco  Railroad  Company,  a  cor- 
poratkm.  Judgment  fbr  plalntUE,  and  de- 
fendant biinga  error.  Reversed  and  re- 
manded. 

W.  V.  Bvans,  of  St  Louis,  Mo.,  and  B,  A. 
KMnschmldt  and  XL  H.  Foster,  both  of  Okla- 
homa City,  tor  plaintiff  in  error.  W.  T. 
Banks,  df  Hugo,  for  defendant  in  error. 

BLBAKHOBE,  J.  nds  case  presents  er^ 
ror  from  the  district  court  of  Okfuskee  coun- 
ty. On  Bfarch  8,  1910,  defendant  In  error. 
Idaintlfr  bdow,  commenced  this  action  against 
plaintifl  in  error,  as  defendant  The  parties 
will  be  referred  to  herein  as  they  appeared 
in  the  trial  court  Tbe  ammded  petition  of 
plaintiff  is  In  fliree  connts,  and  is  set  torfh 
in  full: 

"That  some  time  In  the  year  1880,  tiie  exact 
date  being  unknown  to  plaintiff,  defendant  con- 
structed and  completed  a  line  of  railroad 
through  Okfuskee  county,  OkL,  and  constructed 
an  embankment  without  culverts  for  one-half 
mile  through  tbe  north  half  of  the  southwest 
quarter  of  section  14,  township  10  north,  range 
11  east,  in  Okfuskee  county,  Okl.,  and  that  there- 
after plaintiff,  being  a  member  of  tbe  Creek 
Tribe  of  Indiwis,  received  a  certificate  of  allot- 
ment to  said  land  as  a  part  of  ber  share  of  tbe 
lands  of  tbe  Creek  Nation,  and  tbat  on  or  about 
the  7th  day  of  January,  1904,  she  received  a 
patent  to  said  land  from  said  Creek  Nation, 
and  from  tbe  United  States,  since  which  time 
she  baa  been  the  legal  owner  of  the  real  estate 
BO  described ;  tbat  the  act  of  the  defendant  rail- 
road company  in  constructing  said  embank- 
ment through  said  land  and  the  failure  to  con- 
struct proper  and  sufficient  culverts  to  enable 
surface  water  to  run  off  as  it  had  done  before 
the  construction  of  said  embanlcment  causes 
the  surface  water  from  tbe  hills  to  run  down 
against  said  embankment  and  back  up  over 
about  20  acres  of  said  tract  of  land  and  to 
stand  there  through  most  of  tbe  year,  thereby 
ruining  said  land  for  agricultural  purposes  for 
ail  time  to  come,  which  said  damage  has  been 
continuous  for  all  the  time  which  plaiatiff  baa 
owned  said  lau^,  and  that  by  the  continuous' 
overflow  of  said  land,  caused  by  said  embank- 
ment, plaintiff  has  been  deprived  of  the  use  and 
benefit  of  said  land,  to  her  damage  in  tbe  sum 
of  11,000. 

"(2)  That  plaintiff  had  planted  cotton  on  said 
20  acres  of  land  In  tbe  years  1008  and  1900. 
and  that  said  surface  water,  runnii^  down 
from  the  hills  and  being  caught  by  said  embank- 
ment, overflowed  said  und,  and  destroyed  said 
cotton  crop  for  said  years ;  that  said  land  would 
have  produced  a  bale  of  cotton  per  acre  for 
each  of  said  years  but  for  said  railroad  embank- 
ment catcbiiv  and  holding  the  water  on  said 
land;  but  tbat  tbe  constrnction  of  said  em- 
bankment without  tbe  necessary  culverts  to  pre- 
vent the  escape  of  said  surface  water  caused 
tbe  destruction  of  said  cotton  crop  for  tbe  years 
1908  and  1009,  whereby  plaintiff  was  damaged 
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in  the  etim  t>i  $480^  for  each  <a  laid  rean. 

or  an  aggregate  of  $999. 

"(3)  That  by  the  wrongful  acts  of  the  de- 
fendant in  constructing  said  embankment  with- 
out the  necessary  culverts,  and  causing  the  con- 
tinuous overflow  of  20  acres  of  land,  said  land 
Is  rendered  wholly  aseleas  for  any  purpose,  and 
that,  In  causing  the  destruction  of  said  cotton 
crop  for  the  years  1908  and  1909,  she  has  sus- 
tained damages  In  the  full  mm  of  $1,009,  for 
which  she  prays  jodgment" 

Defendant  demurred  generally  to  Vie  flzBt 
and  second  counts  of  the  petition,  and,  as  a 
special  ground  of  demurrer  to  tbe  first  count, 
alleged  that  the  cause  of  action  therein  set 
forth  was  barred  by  the  statute  of  limita- 
tions. Upon  demurrer  being  orerroled  and 
exceptions  saved,  defendant  answered,  aver- 
ring that  the  railroad  in  question  was  con- 
structed by  the  St.  Louis,  Olclaboma  &  South- 
em  Railway  Ck)mpany  under  authority  con- 
ferred upon  It  by  an  act  of  Congress  of  March 
30,  1896,  and  was  completed  and  put  in  op- 
eration In  the  year  1899,  since  which  time 
said  road,  has  been  maintained  as  a  perma- 
nent structure,  and  that  the  plaintiffs  cause 
of  action,  if  any  she  has,  accrued  upon  titie 
completion  of  said  road,  and  that  this  ac- 
tion was  not  -brought  wi£hln  tbrs^  years  after 
the  completion  of  the  same  or  within  three 
years  after  the  Injuries  alleged  to  have  oc- 
curred, and  that  her  cause  of  action  Is  bar^ 
red  by  the  statute  of  limitations,  as  provided 
in  sections  4178  and  4^,  Mans.  Cig.  Stat 
of  Ark.,  put  in  force  In  tlw  Indian  Territory 
by  act  of  Congress  of  May  2,  1800  (chapter 
182,  20  Stat  81),  and  continued  in  force  up 
until  Norember  10,  1007.  PlaintUf  re^ed 
draiying  tlutt  13ie  cause  of  actltm  accrued  up- 
on tbe  completion  of  the  roadbed,  and  alleg- 
ing that  the  same  accrued  by  the  backing  of 
surface  water  upon  the  land  and  within  three 
years  before  tbe  filing  of  the  solt,  and  "tbat 
the  damage  to  her  land  is  a  continuous  In- 
jury, as  set  forth  in  her  petition,  and  not 
subject  to  any  statutory  limitations."  ^e 
evidence  disclosed  that  after  the  construc- 
tion of  said  railroad  through  the  lands  de- 
scribed In  the  petition  that  said  lands  were 
allotted  to  plaintiff,  as  a  member  of  tiie 
Creek  Tribe  of  Indians,  and  that  thereafter, 
on  the  7th  of  January,  1904,  a  i>atent  was  is- 
sued conveying  to  her  said  lands,  except- 
ing therefrom  the  right  of  way  of  said  road; 
that  there  bad  been  no  change  in  the  condi- 
tion of  tbe  embankment  extending  through 
said  lands  since  its  construction.  The  tathw 
and  next  friend  of  tbe  plaintiff  tea tl fled  In 
this  regard  as  follows: 

"Q.  Did  you  tell  the  jury  the  way  that  em- 
bankment was  built  in  the  first  Instance?  A. 
Well,  there  was  a  dump  rnnning  east  and  west 
through  tbe  80  acres  of  land;  the  dump  was 
constructed  running  pretty  near  east  and  west 
Q.  Pretty  much  like  it  Is  now?  A.  Just  exact- 
ly. Q.  No  change  has  been  made  since  that 
time?  A.  No,  air;  no  change  has  been  made." 

And  again  he  says: 

"Q.  Tou  say  it  overflows  there  every  year 
about  tbe  same?   A.  Bvery  year  except  a  dry 
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J ear  like  this.  Q.  In  tins  of  ordioary  rainfall 
oes  it  overflow?  A.  When  we  have  a  good 
deal  of  rain  It  overflowa  Q.  And  has  continued 
to  do  so  since  the  embankment  was  put  there 
ten  years  ago?  A.  Tes,  sir,  Q.  Then  I  nnder- 
stand  yon  to  say  that  notwitfastandior  that, 
m  1007  tbat  land  was  worth  about  $50.00  an 
acre?  A.  Tt  wonid  have  been  worth  tbat  if 
that  embankment  wasn't  there;  tbat  Is  wbat  I 
aimed  for  the  inzy  to  onderstand  me,  if  tbat 
railroad  hadn't  put  that  dump  through  there 
it  would  bare  been  worth  $60.00  an  acre.  Q. 
As  a  matter  of  feet  with  the  dump  there  Tt 
wasn't  worth  it?  A.  No,  sir.  Q.  Was  it  worth 
any  more  in  1907  than  it  was  in  1908?  A.  No. 
sir;  the  dump  through  there  has  injured  the 
price  of  tbe  land.  Q.  And  it  had  done  that 
from  the  time  It  was  put  there?  A.  Tea,  sir. 
Q.  And  the  Injury  to  the  land  has  been  con- 
tinuous since  utat  time?  A.  Yes,  sir.  Q.  And 
it  was  in  tbe  same  condition  in  1^?  A.  Tm, 
sir." 

Among  the  numerous  assignments  of  er- 
ror to  be  considered  are:  (1)  Flaintlfl  can- 
not recover  for  injury  to  real  estate  caused 
by  the  obatmction  of  mere  surface  water  not 
confined  to  a  definite  channel;  (?)  that  tlw 
plaintiff  la  not  entUled  to  malntwlB  Oie  ac- 
tion* she  baring  acquired  titie  to  tlie  land 
long  after  tbe  embankment  was  eonatructed: 
and  0)  enor  of  Uw  trial  court  In  admitting 
evidence  and  instructing  the  Jury  as  to  the 
measure  of  damagea  These  assignments  of 
error  will  be  considered  In  the  foregoing  or- 
der. 

In  C,  B.  L  ft  P.  Ry.  Oo.  r.  Johnson,  25  OkL 
700,  107  Pac  Mas,  27  Li  IL  A.  (N.  B.)  878^  It 
is  said: 

"Tbe  highest  courts  of  the  Collowfaig  states, 
recognising  the  rule  tbat  the  rifl^t  to  divert  sur- 
face waters  under  the  common  law  both  in 
Kngland  and  America  had  been  qualified,  hold 
that  a  proprietor,  without  a  grant  cannot  col- 
lect surface  water  into  an  artificial  channel  or 
volame  and  poor  It  up<m  tbe  land  of  another 
to  his  injury,  or  by  means  of  ditches  or  othw 
artificial  means  cause  the  same  to  flow  upon 
the  lands  of  another  where  it  would  not  otber> 
wise  go  to  hie  injury.  Cxabtree  v.  Baker,  75 
Ala.  91,  51  Am.  Hep.  424;  Springfield  &  Ifem- 
phia  R.  Co.  V.  Henry,  44  Ark.  360 ;  Uvinmton 
V.  McDonald,  21  Iowa,  160,  80  Am.  Dec.  563 ; 
Sullena  v.  CMcago,  etc.,  Ry.  Co,  74  Iowa,  659, 
38  N.  W.  645,  7  Am.  StRep.  601 ;  RobertBon 
V.  Daviess  Gravel  Road  Co.,  116  Ky.  913.  77 
S.  W.  189,  25  Ky.  Law  Rep.  U14 ;  Oregoiy 
V.  Bush,  64  Mich.  37,_ai  N.  W.  00,  8  Am.  St 
Rep.  797 ;  Hogenson  v.  St  Paul.  M.  &  M.  R. 
Co.,  81  Minn.  224.  17  N.  W.  374;  Sheehan  v. 
riynn,  69  Minn.  436,  61  N.  W.  462,  26  L.  R. 
A.  632;  Kelly  v.  Dunning,  30  N.  J.  Ea.  482; 
Bowlslw  V.  Rpeer,  31  N.  J.  Law,  351,  86  Am. 
Dec.  216;  McCormlck  v.  Kansas  City,  St.  Jo- 
seph &  Council  Bluffs  B.  Co..  70  Mo.  850,  35 
Am.  Rep.  ^1;  Id..  67  Mo.  433;  Porter  v.  Dur^ 
bam  et  al.,  74  N.  C.  767 ;  Fremont,  E.  &  M.  V. 
E.  Co.  V.  Marley,  25  Neb.  138,  40  N.  W.  948, 
13  Am.  St.  Rep.  482;  Cballtley  v.  Richmond. 
88  Va.  402. 14  S.  B.  839,  20  Am.  St  Bep.  780.*' 

And  again  In  the  same  os^jitm  it  is  said : 
"In  tbe  case  of  C,  R.  I.  ft  P.  Ry.  Co.  t. 
Oroves,  20  Okl.  101,  03  Pac.  766.  22  L.  R.  A. 
(N.  S.)  802,  this  court  said:  TPhat  the  owner 
of  the  land  cannot  collect  tbe  water  into  an 
artificial  channel  or  volume  and  pour  it  upon 
the  land  of  another  to  his  iojary.  •  • 
Whilst  that  expression  may  have  been  obiter 
in  that  opinion,  yet  it  is  supported  by  the  great 
weiglit  of  authority,  and  we  approve  the  same 
as  a  correct  rule  to  be  followed  by  this  court" 
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In  tbe  cMe  of  O.,  B.  I.  ft  P.  By.  Co.  t. 
DaTb,  26  OkL  4S4,  109  Pac.  214.  the  rale 
annottoced  Id  the  Jolinson  Case  was  reaf- 
firmed. WUle  the  facts  In  the  Johnaoa  and 
Darls  <^awe  are  eomewbat  dlaslmllar  to 
tbcfie  In  the  Instant  cas^  yet  Uob  prlodple 
tbete  eatabllcdied  that  one  proprietor  can- 
not, wlthont  llaUlity,  ctdlect  aurtace  water 
by  artfOdal  means  and  dlsctaarge  or  cause  It 
to  overflow  upon  the  land  ot  bU  neighbor  ap- 
plies here.  The  act  of  Gongresa  of  Mardi  80, 
1S06  (chapter  82,  29  Stat  at  L.  80),  author- 
izing the  conjBtruction  and  operation  of  de- 
fendant's railroad,  provides: 

"SecS.  That  before  said  railway  shall  be 
constructed  througb  any  lands  held  by  Individual 
occapants  according  to  tbe  laws,  CDStonm,  and 
usases  of  any  of  toe  Indian  nations  or  tribes 
through  which  it  may  be  constructed,  or  by  al- 
lotmente  under  any  law  of  tbe  United  St&tta 
or  agreement  with  tbe  Indians,  fall  compensa- 
tion shall  be  made  to  such  occupants  for  all 
property  to  be  taken  or  damage  done  by  rea- 
■on  of  the  construction  of  such  railway." 

The  statute  providea  for  an  appraisal  and 
award  of  such  damages  and  for  appeal  to 
tbe  tJnlted  States  courts  in  the  Indian  Ter- 
ritory by  either  party  dlssadsfled  with  the 
flndlngs  and  award.  It  is.  farthw  provided 
hi  said  act: 

■  "Sec.  5.  That  said  railway  company  shall  pay 
to  the  Secretary  of  the  Interior,  for  the  benefit 
of  the  particular  nations  or  tribes  or  individu- 
als tbrongh  whose  lands  said  line  may  be  lo- 
cated, the  sum  of  fifty  dollars,  hi  addltfon  to 
compensation  provided  tor  in  this  act,  for  prop- 
erty taken  and  damages  dona  to  individual  oc- 
capants by  the  constructiou  of  the  railway  for 
each  mile  of  railway  that  it  may  construct  in 
Mid  territories.  •  •  •  Provided,  that  if  tb« 
general  council  of  either  of  tbe  nations  or  tribes 
through  whose  land  said  railway  is  located 
shall,  •  •  •  dissent  from  the  allowance  pro- 
vided for  in  this  section,  and  shall  certify  the 
same  to  the  Secretary  of  the  Interior,  then  all 
compensation  to  be  paid  to  such  dissenting  na- 
tion or  tribe  under  tbe  provisions  of  this  act 
flball  be  determined  as  provided  in  section 
three  for  the  determination  ot  the  compMtsation 
to  be  paid  to  the  individual  occupant  of  lands, 
with  the  right  of  appeal  to  tha  courts  upon  the 
nme  terms,  oonditionsi  and  requirements  as 
thnein  provided." 

No  change  was  made  In  the  roadbed  since 
Its  construction,  and  there  Is  no  allegation 
or  proof  ot  the  negligent  maintenance  or  use 
thereof  catMdng  Injury  to  the  property  of 
plBhitlff. 

2.  It  Is  contended  that  the  roadbed  and 
gpbankroent  complained  of  being  permanent 
that  all  Injnry  to  the  plaintiff's  land  occurred 
ana  was  complete  at  the  time  of  the  construc- 
tion of  said  roadbed,  and  that  the  plaintiff, 
having  acquired  her  title  to  the  land  snb- 
■equent  thereto,  la  not  entitled  to  maintain 
this  action.  Among  the  authorities  on  this 
question  are  the  following: 

In  Union  Springs  v.  Jonee,  68  Ala.  655,  it 
Is  said: 

"If  Mrs.  HcRae,  the  former  owner  of  the  lots, 
and  while  she  was  the  owner,  gave  to  the  town 
coosdl,  or  its  employte,  aathorlty  to  erect  the 
conduit,  or  water  escape,  and  the  same  was 
erected,  and  remained  there  when  Jones  pur- 
chased, and  there  was  no  change  in  Uie  stxuc- 
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ture  which  caused  an  iBCzeased  flow  of  water, 
and  increased  damage  to  plaintiff's  property, 
this  would  be  a  complete  defense  to  the  present 
action." 

In  McLendon  v.  A.  &  W.  P.  B.  K.  Co.,  M 
Oa.  293,  the  court  said: 

"When  a  railroad  company  appropriates  land 
for  its  roadbed  and  track.  •  *  *  and  without 
condemning  the  land  nnder  the  charter,  a  right 
of  action  accrues  to  such  owner.  But  a  sub- 
segueot  purchaser  cannot  maintain  an  action 
against  the  company  for  the  value  of  the  land, 
nor  for  the  use  and  occupation  of  the  right  of 
way,  as  on  an  implied  promise  to  pay  him 
therefor." 

And  In  the  case  of  Allen  v.  M.  ft  D.  B.  B. 
Co.,  107  Ga.  838,  33  S.  E.  606,  the  court  said : 

"One  of  the  objections  raised  by  the  demurrer 
to  plaintiffs  petition  was  that  it  appeared  from 
the  allegations  therein  made  'that  tbe  trespass 
complained  of  and  the  injury  and  damt^es  to 
tbe  land  by  tbe  construction  of  the  road  vested 
a  right  of  action  immediately  upon  tbe  construc- 
tion of  tbe  road,  and  that  plaintiff,  who  stands 
in  the  position  of  a  subsequent  grantee  of  the 
land,'  could  not,  therefore,  maintain  Ids  present 
suit  for  damages.  It  is  unQuestionably  true 
that:  'A  railroad  company  is  not  liable  to  a 
party  who  purchasee  land  after  tbe  road  is 
constructed  serosa  It  for  any  damage  done  to 
the  land  in  the  coaatruction  of  the  road.  If 
the  ownor  of  the  land,  at  the  time  of  the  ctm- 
struction  of  the  road,  does  not  complain  of  the 
damage  done  to  the  land,  his  grantee  certain- 
ly cannot'" 

To  tbe  same  effect  see  case  of  O.  &  A.  B. 
B.  Ga  T.  Maher,  91  111.  812,  wherein  tlie  court 
said: 

"We  are  not  aware  that  any  court  has  ever 
.  held  that  a  mere  trespass  to  land,  giving  a  right 
of  action,  can  be  assigned  by  an  instrument 
in  writing  for  the  purpose  or  by  conveying 
the  laud.  Such  a  right  of  action  Is  not  ap- 
purtenant to  the  land,  nor  does  it.  like  a  cove- 
nant for  title,  inhere  to  or  run  with  the  land. 
It,  when  accrued,  is  a  personal  right,  and  is  not 
transferable.  It  follows,  then,  that  appellee 
did  not  acquire  the  right  of  action  which  ac- 
crued to  her  huabaad  by  the  c<mstruction  of 
this  protection  to  the  bridge.  The  action  for 
that  wrong  was  vested  In  hiiu,  and  abe  can  re- 
cover nothing  on  account  of  the  placing  of  the 
obstruction  In  front  of  tbe  dock.  But  the  ques- 
tion is  presented  whether  she  may  recover  for 
damages  she  has  sustained  by  the  continuance 
of  tbe  obstruction  since  she  purchased.  The 
question  then  recurs  whether  this  was  the  char- 
acter of  injury  for  which  a  recovery  would  He, 
involving  all  future  actions  growing  ont  m 
the  erection  of  this  stmcture.  That  it  is  per- 
manent in  its  character  seems  to  be  apparent. 
It  is  more  than  probable  that  it  will  continue 
perpetually,  by  being  renewed  as  neceidtr  may 
require.  If  so,  then  it  could  be  determined, 
with  a  reasonable  degree  of  certainty,  how 
much  it  depreciated  tbe  value  of  the  land  as  a 
permanent  structure-^ow  much  less  tbe  land 
was  worth  after  the  erection  of  tbe  structure 
than  before.  [Citing  authorities.]  *  •  • 
Th(^  authorities  establish  the  doctrine  that' 
Maher  might  have  aned  for  and  recovered  all 
tbe  damages  which  were  sustained  by  the  prop- 
erty from  the  erection,  whether  at  the  time  or 
in  the  future;  that  he  could  have  sued  and 
recovered  for  the  depreciation  in  tbe  value  of 
the  proper^  caused  by  the  erection  of  this  pro- 
tection. Tnia  being  true,  the  right  of  action 
was  in  him  for  a  recovery  of  all  damages  that 
were  or  might  be  caused  by  the  structure,  and 
as  the  right  has  not,  nor  can  be,  transferred  to 
the  appeUesi  she  has  shown  na  li^t  of  recov- 
ery." 
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And  ttie  same  court  In  tbo  latter  caae  of 
Ualt  V.  G.  ft  N.  W.  B.  R.  Cio^  U7  111.  125,  41 
N.  E.  643,  reaffinned  the  doctrine  In  t3ie  f ot 
lowing  language: 

"But  aside  from  tbe  consideration  that  the 
right  of  action  for  trespass  to  land  is  not  sqb- 
eeptible  to  assignment,  so  as  to  enable  the  as- 
aignee  or  grantee  to  enforce  the  ume,  the  de- 
cislona  of  this  court  recognize  and  adhere  to 
the  doctrine  also  that  In  cases  of  this  character, 
where  the  stmcture  is  permanent,  and  the  in- 
jurj  therefore  continning,  a  recoverr  nia;  be 
had,  once  for  all,  by  tbe  owner,  for  all  damages 
thereby  occasioned,  and  if  he  sella  or  conveys 
the  land  to  another,  the  latter  tahes  it  with 
Ita  surroandinga  and  at  the  decreased  price. 
The  grantee,  in  respect  to  tbe  damages  cansed 
hj  the  railroad,  bavinK  been  compensated  in 
the  reduced  price  at  which  be  bouf;bt  the  land, 
on  account  of  the  permanent  location  *  •  * 
of  the  railroad  in  relation  to  it,  would  be  re- 
ceiving pay  for  his  damages  a  second  time  If 
his  present  claim  be  allowed.  *  *  *  In  the 
case  at  bar,  appellant  became  the  owner  of  tbe 
land  long  after  the  street  in  front  of  it  had 
been  entered  upon,  occupied  for  railroad  pur- 
poses, and  incloned  as  a  right  of  way,  wiUi  a 
fence,  by  the  railroad  company.  The  breaking 
of  the  close,  if  any  was  thereby  committed,  was 
an  injury  not  to  the  possession  of  appellant, 
but  to  that  of  his  grantor,  who  was  then  the 
owner.  Such  grantor  seeing  fit  not  to  com- 
plain of  any  trespass  by  th«  railroad  company, 
we  are  unable  to  perceire  any  legal  principle 
which  renders  appellant  competent  to  do  so  In 
bis  stead.  Appellant  bought  the  premises  with 
the  street  along  and  In  front  of  it  occupied  and 
in  use  by  tbe  railroad  company  as  its  right  of 
way,  and,  by  reason  of  the  depreciation  m  the 
value  of  tbe  land  presumed  to  have  been  tbere- 

S occasioned,  had  the  advantage  of  tbe  decreas- 
price.  Presumably  at  least,  tbe  damages,  as 
to  him,  have  been  once  paid,  and  to  allow  him 
to  maintain  this  or  any  other  action  for  the 
same  catiw  would  be  to  pay  him  such  damages 
twice.  The  right  of  action,  if  any  existed,  was 
in  tbe  owner,  immediately  upon  the  commis- 
sion of  the  inju^  or  construction  of  the  road, 
to  recover  all  damages,  past;  present  and  fn- 
ture." 

In  tbe  case  of  X>rake  ▼.  How^  1S3  N.  O. 
102,  45  B.  B.  SS0,  Oe  doctrine  abore  an- 
nounced was  adopted,  tbe  court  saylns : 

"There  is  an  all^tion  in  tbe  pleadings  that 
the  plaintiffs  have  acquired  tbe  title  to  tbe  Boitt 
tract  since  this  action  was  commenced,  bat  this, 
if  true,  cannot  help  them,  as  a  conveyance  of 
title  to  the  land  after  the  defendants  bad  com- 
mitted the  alleged  trespasses  would  not  pass 
tbe  right  to  the  damages  claimed  by  tbe  plain- 
tiffs; such  damages  are  personal  to  tbe  owner 
of  tbe  piopertj,  and  do  not  pass  to  his  gran- 
tees." 

It  will  be  observed  that  the  petition  al- 
leges, and  the  uncontroverted  testimony 
shows,  that  the  only  damage  to  the  land  of 
tbe  plaintiff  was  occasioned  by  the  act  of  the 
defendant  In  constructlug  the  embankment 
and  failing  to  provide  proper  and  sufficient 
culverts  to  enable  the  surface  water  to  run 
off  as  it  had  done  t)efore  the  construction  of 
the  embankment  There  la  neither  allega- 
tion nor  proof  that  idalntlff  suffered  damage 
by  reason  of  the  use  and  maintenance  of  the 
embankment  by  defendant,  nor  is  it  alleged 
or  attempted  to  be  shown  by  the  evidence 
that  said  embankment  was  carelessly  or  neg- 
ligently constructed  or  maintained.  While 
tbe  rule  la  well  established  that  there  may  be 


as  many  succeaslTe  reoorerles  as  there  are 
saccesstve  injuries  cansed  by  a.  permanent 
stmctnre,  when  Its  constroctlon  and  c<m- 
tlnnance  are  not  In  thonselrea  necessarily 
Injurious,  ye^  where  tbe  pleadlz^  and  evi- 
dence, as  in  the  instant  case,  show  oondn- 
slTel7  that  the  permanent  diaracter  of  a 
railroad  embankment,  and  Its  continuance  as 
originally  constructed,  necessarily  produced 
the  injury  to  the  fre^ld  and  cansed  tbe 
d^redatton  in  Oie  value  thereto  complained 
of  at  the  time  of  constmctlai,  and  ttiat  sticb 
Injury  bad  wholly  occnrred  when  plaintUf  ac- 
Oulred  the  land,  it  most  be  held  tiiat  she 
took  It  In  Its  Qien  known  condltl<m ;  and  the 
Issuance  of  a  patent  conveying  to  her  anch 
land  did,  not  confer  iqwn  her  a  right  of  ac- 
tion for  tbe  recovery  of  damages  for  injuries 
thereto  oocurrlns  prior  to  her  aoquisltlon  of 
tlUe. 

Under  the  evidence  introduced  to  suataln 
the  all^tl<m  of  ttie  second  count  cf  the  pe- 
tition It  U  disdosed  that  tbe  plaintiff  bad 
rented  said  20  acres  cft  land  for  tbB  years 
1908  and  1909  for  a  portion  of  tbe  crops  to 
be  produced  thereon,  and  under  the  Instrnc- 
tions  of  the  court  she  was  permitted  to  re- 
cover the  market  value  of  one-third  of  the 
com  and  one-fourth  of  the  cotton  destroyed 
as  rental. 

In  the  case  of  City  of  Ardmore  v.  Orr,  35 
Okl.  305, 129  Pac.  867,  a  suit  for  damages  aris- 
ing by  reason  of  the  city  negligently  falling 
to  provide  sewers  adequate  to  convey  surface 
waters  and  thereby  collecting  and  causing 
such  waters  to  overflow  the  premises  of 
plaintiff,  recovery  was  had  for  injury  to  the 
real  property  and  also  for  depreciation  in  tbe 
rental  value  and  loss  of  rents.  In  that  case 
it  was  held  that  the  defects  in  the  sewers 
complained  of  were  not  permanent  but  were 
remedial  by  the  expenditi^re  of  money  and 
labor,  and  that  tbe  proper  measure  of  dam- 
ages was  the  value  of  the  personal  proper- 
ty located  in  tbe  building  destroyed  and  the 
loss  of  rent  resulting  from  a  vacation  of  tbe 
building ;  and,  In  reversing  the  case,  it  was 
said: 

"Tbe  language  of  the  instructions  given  is  so 
comprehensive  as  to  authorize  a  recovery  of 
both  t^ie  loss  for  rents  in  the  past  and  In  the 
future  and  for  depreciation  In  tbe  value  of  the 
property.  In  this  the  court  committed  error. 
*  *  *  It  would  be  like  permitting  one  to 
recover  the  value  of  property  as  for  conversion 
and  at  the  same  time  to  recover  tbe  value  of 
the  use  thereof  during  tbe  time  he  is  deprived 
of  it  If  the  damages  by  plaintiff  are  perma- 
nent, then  the  measure  thereof  is  the  value  of 
the  property  destroyed,  or  the  depreciation  in 
'  the  value  of  the  prfiperty  injured.  Tbe  loos  of 
rental  value  does  not  constitute  i>art  of  damages 
where  there  is  a  permanent  damage  to  the  value 
of  the  property ;  and,  where  the  damage  Is  Dot 
permanent,  only  damages  occurring  up  to  the 
time  of  the  action  are  recoverable,  and  ell  fu- 
ture damages  that  may  occur  must  be  recover- 
ed by  subsequent  actions,  and  it  is  tlie  duty 
of  the  court  to  see  that  one  does  not  overlap 
the  other.  Seely  v.  Alden,  61  Pa.  302.  100  Am. 
Dec.  642:  City  of  San  Antonio  v.  Estate  of 
Mackey,  22  Tex.  Civ.  App.  145,  54  S.  W.  33; 
Sutherland  on  Damages,  1 1042.  There  Is  some 
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roofusion  Amoof  the  aothoritles  apon  the  prop- 
er measure  of  dsmairefl  in  cases  of  the  charac- 
ter of  the  Instaot  case.  The  diTeicence  arises 
in  determininc  whether  the  perticuwr  nuisance 
or  injurr  is  permanent.  If  it  is  pennanentt 
then  the  injnred  party  may  recover  in  one  ac- 
tion &U  damages  he  has  or  may  sastain  as  a 
result  of  the  negligent  construction  of  the  Im- 
provements complaioed  of;  but,  if  it  is  not  per- 
manent, then  he  may  recover  only  such  dam- 
iga  as  he  has  sustained  up  to  the  time  of  the 
hiatitution  of  bis  action.  Section  Suthei^ 
land  on  Dam.;  Chicago,  R.  I.  &  P.  By.  Co. 
T.  Davis,  26  Okl.  434,  109  Pac.  214." 

torn  or  depreciation  In  the  rental  value 
of  the  land  being  a  part  of  an  Incident  to 
the  permanent  inJvTT  to  the  freehold,  tor 
which  we  hold  plalntUf  Is  not  entitled  to  re- 
cover, It  followB  that  she  cannot  maintain 
li«  action  tor  dam^^  Calmed  for  loaa  of 
rats. 

The  Judgment  of  ttia  trial  court  la  re- 
versed, and  the  canae  remanded.  All  tibe 
Jnstlcea  concnr,  except  EANB,  0.  J.,  absent 
and  not  participating. 


WOOD  T.  STATB.    (No.  A-20340 

rCrtminal  Conrt  of  Appeals  of  Oklahoma.  Nor, 
21. 1914.) 

fSyTlaliiu  by  tA«  Court.) 

t  CsmmAL  Law  (|  778*)— IifSTKtJcmoin^ 
PsEscifpnoN  OF  Innooknce. 

An  iDStractlon  in  these  words,  "In  this  case, 
if  yon  sboold  believe  from  the  evidence  that  the 
defendant  bought  the  property  in  question  at  the 
town  of  Bromide,  openly  and  publicly.  In  good 
faitb,  and  was  not  concerned,  or  aided  and  abet- 
ted others  In  the  theft  of  the  cow,  then,  If  you 
should  so  find,  yon  could  not  convict  the  de- 
fmdant,  and  it  would  be  your  dut7  to  acquit 
him,"  Xeid  prejudicial  error.  In  that  it  deprives 
the  defendant  of  the  benefit  of  the  preanmption 
of  innocence,  which  prevails  until  the  contrary 
is  proved  by  competent  evidence,  and  places  the 
burden  of  proof  on  him  to  establish  bis  inno- 
coiee. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  81  1846-1852,  1854-1867.  1960, 
1967;  Dec  Dig.  |  778.*] 

2.  CanoirAi.  Law  (|  6S7*)— Obdbb  or  Pboop— 

DlSCBETIOlT. 

The  introdaction  of  testimony  out  of  its  or* 
der  reste  in  the  discretion  of  the  trial  court, 
sad  it  may  admit  on  rebuttal  testimony  which 
is  properly  a  part  of  the  state's  case  in  chief, 
but  where  the  oountr  attorney  knew,  before  the 
trial  commenced,  that  a  codefendsnt  would  be 
called  as  a  witness  for  the  state,  but  intentional- 
ly failed  to  indorse  his  name  on  the  informa- 
tion, and  held  thia  witness  back  until  after  the 
ddense  rested,  it  was  an  abuse  of  discretion  to 
permit  the  name  of  this  witness  to  be  Indorsed 
on  the  information,  and  to  admit  on  rebuttal  his 
testimony  to  facts  belonging  to  the  case  in  chiet 
[Ed.  Note.^For  other  eases,  aee  Criminal 
Law,  Cent.  Dig.  H  1621, 1622,  1625;  Dec  Dig. 
|687.»] 

Appeal  from  Dlatrlct  Conrt  Jadcaon  Conn- 
tji  John  Oarmtbera,  Jtidg& 
S.  N.  Wood  was  conricted  ot  larceny,  and 

appeals.  Reversed. 


A  T.  W«Bt,  of  Ooalgatet  and  Uont  T.  BSgtx- 
ley,  ot  Oklahoma  Cltr,  for  idalnttfT  In  error. 
Ghaa.  West,  Atty.  Om.,  and  Smith  O.  Uat- 
8on  and  O.  3,  Davenport;  Aaat  Attya  G^, 
for  the  State. 

DOTLB,  J.  The  plaintiff  in  error,  R.  N. 
Wood,  Byrd  JadE8<Hi,  and  Leslie  Sinclair 
were  Jointly  informed  against  for  the  lar- 
ceny of  a  cow,  the  personal  property  of  John- 
son  Oobee.  Plaintiff  In  error  demanded  and 
was  granted  a  separate  trial.  The  trial  re- 
suited  In  a  verdict  of  guilty,  as  charged  In 
the  information,  and  his  pnnlshmeDt  fixed 
at  Imprisonment  In  the  penltentlaTy  for  a 
period  of  eight  years. 

According  to  the  state's  Oieory,  the  plain- 
tlCt  In  error  hired  and  employed  tals  codefend- 
ants  to  steal  the  cow.  Testimony  showing 
the  theft  of  the  cow  and  the  defradant's 
possession  was  Introduced  In  chlel  Tb6  de- 
fendant moved  the  court  to  direct  a  verdict  of 
acquittal,  which  motion  was  denied. 

Plaintiff  in  error,  as  a  witness  in  his  own 
behalf,  testified  that  he  conducted  a  restau- 
rant at  Bromide;  that  Leslie  Sinclair  sold 
him  the  cow  for  ^27 ;  that  he  gave  him  94.50 
In  cash  and  a  cbeck  for  $22.60,  balance  of  the 
pnrdiase  price,  which  check  was  introdnoed 
In  evidence;  that  he  had  the  cow  put  In  a 
pasture  a  quarter  of  a  mile  north  of  town. 

Seven  or  eight  witnesses  testified  that  they 
were  In  the  plaintiffs  in  error  place  of  busi- 
ness when  Leslie  Sinclair  came  In  and  otter- 
ed  to  sell  ttie  cow;  that  the  plaintiff  in  error 
wait  wlQi  him,  xtresumably  to  lo6k  at  the 
cow ;  that  ther  returned  shortly,  and,  after 
some  proposltiona  and  counter  propositions 
between  them,  plaintiff  In  error  booght  the 
cow  from  LesUe  Sinclair,  paying  him  part  In 
money  and  part  In  cash. 

When  the  defense  rested,  the  court,  over 
the  objectltm  of  the  plaintiff  in  error,  per- 
mitted the  county  attorney  to  Indorse  on  the 
Information  the  name  of  Leslie  Sinclair,  a 
codefendant,  and,  without  being  dlschai^ed 
from  the  informati(m,  Sinclair  became  a  vol- 
untary witness  for  the  state  on  rebuttal,  and 
testified  that  he  was  hired  by  the  plaintiff 
In  error  to  steal  the  cow. 

[1]  Of  the  nnmerone  errors  assigned.  It  Is 
only  necessary  to  pass  upon  two.  The  first 
Is  that  the  court  misdirected  the  Jury,  to  the 
prejudice  at  the  substantial  rights  of  the  de- 
fendant, by  giving  Instruction  No.  0.  The 
Instruction  Is  In  these  words: 

"The  eonrt  further  iastmcts  you  that,  while 
the  possession  of  stolen  property  recently  after 
the  theft.  If  unexplained,  is  a  circumstance  that 
yoa  may  consider  as  tending  to  show  the  guilt 
of  the  possessor,  still  in  this  case,  if  you  should 
believe  from  the  evidence  that  the  defendant 
bought  the  pro[»erty  in  question  at  the  town  of 
Bromide,  openly  and  publicly,  In  good  faith,  and 
was  not  concerned,  or  aided  and  abetted  others 
in  the  theft  of  the  cow,  then,  if  you  sbould  so 
find,  yon  could  not  convict  the  defendant,  and  it 
would  be  your  duty  to  acquit  him." 


*For  oUier  cases  see  same  topic  sad  section  NUMBER  la  Dec  Dig.  *  Am.  Dig.  K<y*Ne.  Series  *  Bep'r  Indexw 
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We  an  of  opinion  that  this  Instractlon 
was  prejudicial  error.  It  In  effect  deprives 
the  defendant  of  tbe  presomptlon  of  Inno- 
cence guaranteed  to  him  by  tbe  law  of  this 
state,  and  shifts  the  burden  of  proof  by  re- 
quiring him  to  estabUsb  his  defense  by  a 
preponderance  of  tbe  evidence.  It  Is  the 
law  that  a  defendant,  In  a  criminal  action,  Is 
presumed  to  be  Innocent  nntll  the  contrary  la 
proved  by  competent  evidence,  and.  In  case 
of  a  reasonable  doubt  as  to  whether  his  gaUt 
Is  Batisfactorl^  Aown,  he  Is  aitlUed  to  be 
acquitted.  Similar  Inatmctlons  have  been 
condemned  by  namoi^ns  decdsUms  of  this 
court.  Washmood  v.  U.  8..  10  OkL  Or.  2M, 
136  Pac.  184 ;  Mlcbols  v.  State.  10  OkL  Or. 
247,  135  Pac.  1071;  Vaughn  v.  State,  0  Okl. 
Cr.  121, 130  Pac.  1100;  Olendennlns  v.  State, 
8  OkL  Cr.  379,  lOe  Pac.  540;  Bea  v.  States 
S  Okl.  Cr.  270,  105  Pac  881;  Fraater  v. 
U.  S.,  2  CMtl  Cr.  667,  103  Pac.  878;  Webar 
V.  State,  2  Okl.  Or.  329,  101  Pac.  866. 

[2]  It  la  also  contended  that  the  ooort 
erred  In  permlttlog  the  Indoraauent  of  the 
name  of  and  In  admitting  on  rebuttal  the  evi- 
dence of  Leslie  Sinclair.  The  manifest  pur- 
pose of  requiring  the  names  of  witnesses  to 
be  indorsed  upon  the  Indictment  or  Informa- 
tion Is  to  inform  defendant,  upon  whose 
testimony  the  state  relies,  to  secure  a  con- 
viction, so  that  he  may  know  what  evid^tce 
be  may  reasonably  expect  to  be  offered 
against  him;  and  this  in  order  to  enable  him 
to  prepare  for  his  defense.  The  Introduction 
of  evidence  out  of  its  order  rests  in  tbe  dis- 
cretion of  the  trial  court  It  may  admit  new 
testimony  on  rebuttal,  wblch  is  properly  a 
part  of  the  state's  case  in  chief,  and  it  may 
in  Its  discretion,  upon  a  showing,  permit  the 
state  to  reopen  a  case  for  tbe  Introduction  of 
new  evidence  in  chief  at  any  stage  of  the 
trial,  and  It  Is  often  necessary  to  exercise 
this  discretion  in  tbe  furtherance  of  justice. 
The  testimony  of  the  witness  Sinclair  was 
not  rebuttal  In  the  ordinary  acceptation  of 
that  term ;  however.  It  was  clearly  compe- 
tent as  testimony  In  chief.  The  county  at- 
torney knew,  before  tbe  trial  commenced, 
that  this  codefendant  would  voluntarily  tes- 
tify as  a  witness  for  the  state,  and  that  he 
would  be  called  as  a  witness  for  the  state, 
but  failed  to  indorse  bis  name  as  a  witness 
on  tbe  information,  and  Intentionally  held 
this  witness  back  to  testify  on  rebuttal. 

In  the  case  of  Nelson  v.  State,  5  OkL  Cr. 
368,  114  Pac.  1124,  it  Is  held  that  It  Is  an 
abuse  of  discretion  for  the  trial  court  to  per- 
mit the  county  attorney  to  withhold  tbe 
names  of  material  witnesses  until  the  case 
is  called  for  trial,  and  then  allow  them  to 
be  indorsed  on  the  Indictment  or  Informatiou. 
We  think  that,  under  the  clreumstanceB  of 
this  case,  the  trial  court  abused  its  discre- 
tion in  permltUug  the  county  attorney  to  in- 
dorse tbe  name  of  this  witness  on  the  in- 
formation and  In  admitting  this  testimony  on 
rebattaL 


We  are  of  opinion,  for  the  raasuis  herein 
expressed,  the  defendant  did  not  have  a  fair 
triaL  Whertfore  tb»  Judgment  is  reversed, 
and  the  case  remanded. 

ABSrSTHONO.  P.  J.,  and  FUBMAN,  3^ 

concur. 


BBYAN  T.  STATB.   (No.  A-2821.) 

(Orlmlnal  Coort  of  Anwals  of  Oklahoma.  Nor. 
28,  1014.) 

(BpUaltut  by  the  Oouri.) 

1.  LABOEiry  ({  28*)  —  Ihdiotmbht  —  Bkqixi- 

STTES. 

An  indictment  based  on  section  2667,  Rev. 
Laws  1910,  shoald  contain  the  following  allesm- 
tions:  (1)  The  felonious  taking  and  asporta- 
tion of  the  property .  in  question  without  the 
knowledge  or  consent  of  the  owner;  (2)  the 
owneiBhip  of  said  property ;  (3)  the  fdonicus 
intent  to  deprive  the  owner  of  tke  sasM  and  the 
feiktnlous  Intent  to  convert  to  the  taker's  own 
use. 

[Ed.  Kote.— SVv  other  cases,  see  Laremy, 
gnt.  Dig.  ii  68,  68,  62,  98,  101;  Dee.  Dig.  | 

2.  Labceht  (I  81*)  —  iNDiomiTT— •Smn- 

OIENCT. 

For  an  Indictment  which  Is  held  Insufficient 
under  section  2667,  Bev.  Laws  1810,  but  which 
would  have  been  good  under  the  general  larceny 
statute  had  it  contained  an  allegation  as  to  tbe 
value  of  tbe  animal  taken,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  ift  76-80  ;  D«!.  Dig.  {  31.*1 

3.  Gbiuinal  Law  (8S  661, 1160*)— S  u  kficikii- 

CT  OF  PBOOr— RBASONABIA  DOtTBT. 

<A)  When  the  evidence  on  the  part  of  the 
state  fails  to  make  out  a  case  beyond  a  reason- 
able doubt,  the  verdict  is  contrary  to  the  evi- 
dence. 

(B)  When  the  witnesses  on  behalf  of  the 
state  fail  to  testify  to  the  essential  facts  neces- 
sary to  estabUsh  the  crime  diarged,  it  cannot 
be  said,  as  a  matter  of  law,  that  tbe  court  and 
jury  are  satisfied  beyond  a  reasonable  doubt  v/L 
the  guilt  of  tbe  person  on  triaL 

[Ed.  Note.— For  other  cases,  sse  Criminal 
Lrw,  Cent  Dig.  fiS  1267,  3084;  Dee.  Dig.  H 
561,  1160.*] 

4.  Criminai.  Law  (S  e(»*>-EvxDENCX— Ooh- 
PETE  NOT— Pebsoks  Jointly  Chabobo. 

When  two  or  more  persons  are  jointly 
charged  with  the  oommlasion  of  an  offense,  ci- 
ther  is  a  competent  witness  Cor  or  against  the 
other  when  he  voluntarily  elects  to  become  such. 

[Bd.  Note.— For  ot^ier  cases,  see  Criminal 
Law,  Cent  Dig.  »  1099-1128;  Dec  Dig.  f 
508.*] 

5.  CsmiNAL  Law  (S  608*)— Bvidkhob— Coh- 

nCTENCT— PaBTT  in  iNTEBKSr. 

(A)  The  cotnmon-Iaw  rule  excluding  parties 
in  interest  or  to  the  record  from  being  wit- 
nesses In  the  cause  has  been  eliminated  by  stat- 
ute in  this  state. 

(B)  To  exclude  a  codefendant  from  testify- 
ing when  he  is  not  on  trial  would  have  the  et- 
fect  of  keeping  tbe  rule  in  force  when  the  reason 
therefor  bas  been  abrogated  by  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r.aw.  Cent  Dig.  »  109»-1123 ;  Dec  Dig.  S 
508.*] 

6.  Cbiminal  Law  (g  60S*)  —  Witnesses  (| 

305*)  —  BVIDBKCE  — UOMPETEMCT  OF  CODB- 
FEHDANT. 

(A)  When  a  person  jointly  charged  with  the 
commission  of  a  crime  by  an  indictment  or 
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informftaon,  who  U  not  on  trial  bbiud(  uid 
wbo  Tolantarily  elects  to  become  a  witneu  for 
a  codefeadant  who  \n  on  trial  ha  is  subject  to 
cross-examination  the  same  as  if  be  were  not 
cbarged,  and  is  not  entitled  to  claim  any  ex- 
emptions from  answering  questions  which  might 
be  iDcriminatiDK,  which  grow  out  of  the  trans- 
action under  consideration. 

(B)  The  fact  tliat  a  witness  is  a  codefeudant 
affectfl  only  bis  credibility.  This  is  the  only 
eScct  that  a  conviction  would  hsT*  under  our 
at&tute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  SI  1090-1123;  Dec.  Dig.  g 
506;*  WitncBsea.  Cent.  Dig.  K  10&3-1007 ; 
Dec  Dig.  8  305.-1 

Appeal  <roni  District  Court,  SeauojyUi 
County ;  Jobn  H.  Pltcbford,  Judge. 

E.  U.  Bryan  was  convicted  of  larceny  of  a 
domestic  animal,  and  appeals.  Reversed. 

T.  r.  BhackelfWd,  of  Salllsaw,  tor  plaln- 
rXK  in  error.  Ia  G.  Mtdlabls  Co.  Attf..  of 
Sanisaw,  for  tlw  States 

ARMSTRONG,  P.  J.  The  plalntiiT  in  er- 
ror. B.  M.  Bryan,  was  convicted  at  the  May, 
1913,  term  of  tbs  district  court  of  Sequoyah 
Goanty  on  a  charge  of  larceny  of  a  domestic 
anUnal,  and  his  punishment  fixed  at  Imprls- 
ooment  In  the  state  penitentiary  fOr  a  term 
of  five  years.  The  Information  upon  whleb 
the  conviction  la  based  Is  as  follows: 

"In  the  name  and  by  the  anthoxity  ol  the 
ttate  of  Oklahoma,  now  comes  L.  C  BIcNabb, 
the  doly  qualified  and  acting  county  attorney 
ID  and  for  Sequoyah  county,  state  of  Oklahoma, 
and  gives  the  district  court  of  Sequoyah  coun- 
t7,  State  of  Oklahoma,  to  know  and  be  inform- 
ed that  E.  H.  Bryan  and  Dock  Tatum  did,  in 
Sequoyah  county,  in  the  state  of  Oklahoma,  on 
or  about  the  13th  day  of  December,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
thirteen,  and  anterior  to  the  presentment  hereof, 
commit  the  crime  of  larceny  of  a  domestic  ani- 
mal, in  the  manner  and  form  as  follows,  to  wit: 
That  i9  to  say,  they,  the  E.  M.  Bryan  and 
Dock  Tatam.  In  the  cotinty  and  state,  and  on 
or  about  tbe  date  aforesaid,  then  and  there  be- 
ing,  did  then  and  there  unlawfully  and  feloni- 
oDsly  and  by  fraud  and  stealth  take,  steal,  and 
carry  away  a  certain  domestic  animal,  to  wit, 
a  block  and  white  spotted  hog,  further  de- 
■cHption  not  known  to  the  coun^  attorney,  the 
property  of  H.  S.  Cole,  with  the  felonious  Intent 
on  the  part  of  them  the  said  E.  M.  Bryan  and 
Dork  Tatum  to  deprive  him,  the  said  H,  S. 
Cole,  thereof  TOnt^ary  to  the  form  of  the  stat- 
utes in  such  eases  made  and  provided,  and 
uainst  the  peace  and  dignity  of  uw  state." 

When  the  case  was  called  for  trial  de- 
fendant Tatnm  «lected  a  severance  and  tht 
pltlDtiir  in  error,  Bryan,  was  placed  on  trlaL 

The  testlOMHay  introduced  on  behalf  of  the 
state  was  entirely  drramstantlaL  The  pros- 
ecuting witness,  Cole,  testlfled  that  he  had 
been  unable  to  find  certain  of  bis  hogs ;  that 
on  the  IStb  day  of  December  he  and  his  son 
were  ssarchli^  for  them;  that  they  saw 
plalndff  in  orror  near  an  old  house;  that  he 
bad  a  wagon  and  team,  and  Dock  Tatum  was 
with  him;  that  wboi  he  got  near  the  house 
the  plaintur  In  error  drove  away ;  that  he 
followed  them;  that  plaintiff  In  error  got 
out  of  the  wagon  and  went  Into  some  woods 


near  hv,  then  came  bade  to  tba  wagon  and. 
drove  up  to  a  gat^  wheret  he  (Cole)  over- 
took him ;  that  he  Snqntred  about  his  bogs, 
and  that  plalntUf  in  error  told  him  he  had 
seen  them  at  different  places;  that  in  Hie 
wagon  was  a  freshly  dressed  hog  with  its 
bead  severed.  Cole,  after  s<mie  oouveraatiOQ 
with  plaintiff  In  error  and  Tatum,  retomed 
to  the  place  that  plaintiff  In  error  had  been 
eeen  at  the  edge  of  the  woods,  and  found 
tbe  head  of  a  hog  covered  up  with  leaves. 
On  cross-examination  this  witness  testlfled  as 
follows : 

"Is  that  yonr  hog's  head  there?  A.  I  couldn't 
swear  positively  that  it  is.  Q.  Was  that  your 
hog  that  you  saw  In  the  wagon?  A.  I  oouldn't 
say  that  it  was;  I  couldn't  swear  positively 
that  it  was.  Q.  Don't  you  know  it  was  not? 
A.  No,  sir;  I  don't  Q.  Tou  won't  swear  to 
this  jury  that  It  was  your  hog?  A.  No,  sir.  Q. 
You  don't  know  the  color  of  that  hog?  A  No, 
sir.  Q.  Toa  don*t  know  the  sex  of  that  hog,  do 
you?  A.  Mo,  Ox,** 

The  testimony  of  Bennle  Cole,  son  of  the 
prosecuting  witness,  Is  practically  the  same, 
including  the  cross-examination,  as  tbat  of 
bis  father. 

On  behalf  of  the  plaintiff  In  error,  Ida 
Bryan,  hla  wife,  testified  that  they  were 
moving  from  one  farm  to  another  on  the  date 
her  husband  was  accused  of  committing  the 
offense  In  question;  that  Dock  Tatum  and 
hor  husband  brought  the  hog  In  question 
home  on  the  13th  of  December ;  that  tbe  hu^' 
was  dressed,  the  head  was  severed  from  the 
jowl  and  badly  mutilated ,  tbat  the  ears 
were  intact,  and  bore  her  husband's  mark; 
that  she  gave  the  head  to  the  dogs. 

Plaintiff  In  error  testified  on  bis  own  be- 
half that  he  owned  the  hog  In  question;  that 
It  bore  hla  mark;  that  he  killed  the  same, 
and  detailed  the  drcumstances.  He  denied 
getting  out  of  tbe  wagon  as  testified  to  by 
the  prosecuting  witness. 

[1]  Tbe  first  ass^ment  of  error  is  based 
on  the  contention  that  tbe  court  erred  in 
6verrullng  the  demurrer  to  the  InfotiDation. 
The  InCoEinatian  Is  based  span  sactton  2687, 
Rev.  Laws,  wfaldi  is  as  foUows: 

"Any  person  in  tlda  atate  irtio  ahall  steal 
any  hone,  cow  or  hog  shall  be  guilty  of  a  fel- 
ony and  upon  conviction  shall  ba  punished  by 
confinement  in  the  penitentiary  for  a  term  of 
not  less  than  one  year  nor  more  tb&n  ten  years: 
Provided,  that  where  the  horse  or  horses  stolen 
are  proven  to  be  work  stock  tbe  punishment 
•hall  he  not  less  than  tliree  years  nor  more 
than  ten  years.  Tbe  word  "horse'  as  used  m 
this  section  ahall  include  ail  animals  of  tbe 

auine  species,  and  the  word  'cow'  shall  Include 
1  animals  ot  the  bovine  species." 

TTnOec  tblB  secttm  ot  the  statute  It  Is  nec- 
essary  to  plead  and  prove  the  following 
facts;  The  felonious  taking  and  asportation 
of  the  property  without  the  knowledge  or 
consent  of  the  owner;  the  felonious  Intent 
to  deprive  the  owner  there<rf  and  to  convert 
the  same  to  the  taker's  own  use;  and  the 
ownership  of  the  property  In  auesUon.  In 
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OrowsU  T.  Stftte,  8  OU  Or.  146,  U7  Fac. 
883,  we  said: 

"When  a  prosecution  Is  predicated  upon  sec- 
tion 2806  [Snjder's  Comp.  Laws,  which  is  seo 
tion  20S7t  Ber.  Iaws,  referred  to  supra]  to  sup- 
port a  conviction,  the  ownership  of  the  ani- 
mals stolen  must  be  alleged  and  proved,  and 
it  is  Decessary  to  allege  and  prove  a  felonious 
intent  on  the  part  of  the  taker  to  deprive  the 
owner  thereof  and  to  convert  the  sarna  to  hie 
(the  taker's)  own  use,  whieli  speciBc  proof  Is  not 
necessai?  to  support  a  couTletton  under  the 
general  laioeny  atatate." 

[2]  Tbe  Informatioii  In  the  case  at  bar 
does  not  cliarge  an  ofToiae  nnder  sectUm 
2687)  Ber.  Laws,  supra.  Nettber  A>ea  it 
charge  an  offense  under  the  general  larceny 
statute  for  fbe  reason  tbat  tbe  valne  of  tlie 
animal  taken  Is  not  eet  forQi.  It  fcAlows 
therefore  tbat  the  denmrrer  ahoold  have  been 
Boatalned. 

[1]  The  next  asslgnmait  <tf  errw  is  baaed 
nptu  tbe  contention  that  ttie  conviction  la 
contrary  to  tbe  evidenoe.  It  will  be  obserred 
from  the  testimony  supra  that  the  prosecut- 
ing witness  was  absolutely  nnable  to  Identify 
the  property  In  question  as  his  property  or 
to  testify  that  the  plaintiff  In  error  stole 
his  hog.  Jnst  how  a  court  and  Jory  can  be 
satisfied  beyond  a  reasonable  doubt  that  the 
plain  tiff  in  error  Is  gnllty  when  the  proae- 
cuting  witness  does  not  know,  and  the  testi- 
mony on  behalf  of  tbe  state  falls  to  show 
this  fact,  Is  not  apparent  Certainly  a  court 
and  Jury  acting  under  their  oaths  could 
not  reach  a  more  positive  conclusion  than  tbe 
prosecuting  witness  himself.  The  plaintiff 
in  error  may  be  guilty  and  may  be  a  tblei^ 
but  the  state's  evidence  fails  wholly  to  es- 
tablish guilt  as  required  by  law.  This  con- 
viction is  clearly  contrary  to  the  evidence. 
The  state  should  make  a  stronger  case  on  a 
retrial  of  this  cause  if  It  la  to  be  tried  again. 

[4-1]  It  is  next  contended  that  the  court 
erred  In  refusing  to  permit  Dock  Tatum,  who 
was  jointly  charged  by  the  Information 
wl^  this  offense,  to  testify  on  behalf  of 
plaintiff  in  error.  The  record  shows  tbat 
Tatum  was  called  as  a  witness  for  plaintiff 
in  error.  The  county  attorn^  objected  to 
bis  testifying  on  the  ground  tbat '  he  was 
jointly  charged  by  tbe  information  with 
the  commission  of  the  offoise.  The  court 
sustained  the  objection;  tbe  effect  of  his 
holding  being  that  a  person  jointly  charged 
with  the  commission  of  an  offense  could  not 
become  a  witness  for  the  person  on  trial 
until  after  he  had  been  tried  or  dlsc^rged 
from  prosecution.  The  principle  Involved 
la  this  contention  Is  settled  by  this  court  In 
Buxton  T.  State.  11  OU.  Or.  — >  148  Faa 
58,  wherein  we  say: 

"The  only  assignment  remaining  which  re- 
quires notice  is  that  'the  court  erred  in  overrul- 
ing tilt  defendant's  motion  for  an  Instructed  ver- 
dict for  the  defendant  A.  F.  Buztoo.*  The  rec- 
ord shows  that,  at  the  dose  of  the  state's  evi- 
dence in  chief,  defendant  A.  F.  Buiton  request- 
ed the  court  to  instruct  the  jury  to  return  a 
verdict  of  not  guilty  as  to  A.  F.  Boxton,  and 
tiiat  the  court  stated  that,  at  tbe  close  of  the 
evidenoe,  he  would  hear  defendant  on  the  propo- 


sition of  so  advising  the  jury.  After  tbe  evi- 
dence was  all  In,  and  before  the  case  was  ar- 
gued, the  county  attorney  moved  the  court  to 
advise  the  jury  to  acquit  defendant  A.  F.  Bux- 
ton. Thereupon  the  court  so  instructed  the 
jury,  and  stated:  'If  the  jury  concur  in  the  opin- 
ion of  the  court  you  may  sign  this  verdict  by 
one  of  your  number  as  foreman,  and,  if  not.  you 
may  Indicate  it_and  I  will  prepare  tbe  general 
instructions.  (The  Jury  indicate  that  they  pre- 
fer to  wait  until  they  go  to  ttair  jury  room 
to  consider  their  verdict.)' 

"Our  Procedure  Criminal  provides:  'If,  at  any 
time  after  the  evidence  on  either  side  is  closed, 
tbe  court  deem  it  insufficient  to  warrant  a  con- 
viction, it  may  advise  tbe  juty  to  acquit  the  de- 
fendant But  the  jury  are  not  bound  by  the  ad- 
vice, nor  can  the  court  for  any  cause,  prevent 
the  jury  bom  giving  a  verdict^  Sectioo  68B6, 
Bev.  Laws. 

"Defendant  John  Buxton  contends:  fRiat  be 
was  entitled  to  have  the  testimony  of  his  code- 
fendant  given  under  circumstances  most  fovor- 
able  to  film;  at  least  not  unnecessarily  unfa- 
vorable to  bim.* 

"Under  the  statute,  the  jury  are  not  required 
to  take  the  advice  given  by  ttie  court  Whether 
or  not  the  court  erred  in  this  respect  depends 
upon  tbe  effect  to  be  ^ven  flie  followbig  statu- 
tory provisions: 

"Section  G046,  Bev.  Laws,  provides:  ISo  pei> 
son  shall  be  disquali6«d  as  a  witness  in  any  civil 
action  or  proceeding,  by  reason  of  his  interest 
in  the  event  of  the  sauMf  ss  a  party  or  other- 
wise, or  by  reason  of  his  convicti(m  of  a  crime; 
but  such  interest  or  conviction  may  be  shown 
for  the  purpose  of  affecting  his  credibility.' 
There  are  certain  statutory  exceptions  to  this 
provisfott  which  have  no  bearing  upon  the  ques- 
tions involved. 

"Procedure  Criminal  (section  S882,  Bev.  Law^ 
provides:  "Except  as  otherwise  provided  in  tills 
and  the  following  chapter,  the  rules  of  evidence 
in  civil  cases  are  applicable  also  in  criminal 
cases.* 

"Section  S881  (Bev.  Laws)  provides:  'In  the 
trial  of  all  indictments,  informations,  complaints 
and  other  proceedings  against  persons  charged 
with  tbe  commission  of  a  crime,  offense  or  mis- 
demeanor before  any  court  or  committing  magis- 
trate In  this  state,  the  person  charged  shall  at 
his  own  request,  but  not  otherwise,  be  a  compe- 
tent  witness.* 

"Under  secti<w  6(M6  (Bev.  Laws),  all  permm 
are  competent  witnesses,  unless  uown  to  be 
within  the  statutory  exceptions,  and  the  reason 
for  many  rules  of  the  common  law,  based  on 
tbe  incompetency  of  parties,  has  ceased  to  exist 

"Under  section  58S1,  in  all  criminal  trials  the 
person  charged  with  crime  shall  at  his  own  re- 
quest but  not  otherwise,  be  a  competrait  wit- 
ness.*^ 

"By  these  proviaions,  when  a  defendant  re- 
quests to  be  a  witness,  and  takes  the  witness 
stand  in  his  own  behalf,  he  has  voluntarily 
dianged  his  status  from  aeftndant  to  witness, 
and  he  becomes  a  competent  witness  for  all  pui^ 
poses.  It  does  not  matter  whether  his  testimony 
is  for  or  against  himself,  or  for  or  against  his 
codefendant.  The  only  lunitation  in  the  statute 
is  that  he  cannot  be  compelled  to  testify  either 
for  himself,  bis  codefendant,  or  for  the  state, 
while  he  is  a  party  in  the  case.  The  following 
provisions  of  our  Procedure  Criminal  prescribe 
the  manner  and  mode  of  compelling  a  codefend* 
ant  to  testify  as  a  witness,  conditioned  upon  bis 
ceasing  to  be  a  party  in  the  case: 

"Section  5879  (Bev.  Laws)  provides:  'When 
two  or  more  persons  are  included  In  tlie  same  in- 
dictment or  mformation,  the  court  may,  at  any 
time  before  the  defendants  have  gtme  into  their 
defense,  on  the  application  of  the  county  attor- 
ney, direct  any  defendant  to  be  discharged  from 
the  indictment  or  information,  that  he  may  be 
compelled  to  be  a  witness  for  the  state.' 

"Section  5880  (Etev.  Laws)  provides:  'When 
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two  or  more  penraia  are  included  In  the  same  In- 
dictment or  informatton,  unA  the  court  Is  of 
opinioQ  that  Id  regard  to  a  particular  defendant 
there  is  not  sufficient  evidence  to  pat  him  on 
his  defense,  it  must,  before  the  evidence  Lb 
dosed,  in  order  that  be  may  be  compelled  to  be 
a  witnees  for  bis  codefendant,  sobnut  its  opin- 
ion to  the  jury,  who,  if  they  so  find,  may  ac- 
qtdt  the  pBTtieular  defendant  for  tiw  purpoM 
aforesaid.*^ 

"The  record  does  not  show  that  defendant 
John  BoxtoD  requited  the  conrt  to  discharge  his 

codefendaot,  or  moved  the  court  to  direct  a  ver- 
dict of  acquittal  on  the  ground  that  the  evir 
dence  for  the  state  was  insufficient  to  pat  his 
codefeodant  on  his  defense,  and  in  order  tliat  he 
may  be  compelled  to  be  a  witness  for  his  code- 
feodant, John  Buxton.  The  motions  to  acquit 
were  made  by  defendant  A.  F.  Buxton  in  his 
own  behalf.  The  record  does  show  that  this 
defendant's  codefendant  on  bis  own  request  be- 
eame  a  witness,  not  only  in  his  o\cn  behalf, 
bat  in  behalf  of  his  codefendant,  John  Buxton, 
as  well.  The  coart  further  charged  the  jury 
as  follows:  'Yon  are  Instructed  that  the  court 
is  of  the  opinion  that  the  testimony  in  thia  case 
is  inauffident  to  warrant  a  verdict  of  guilty 
against  the  defendant  A.  F.  Buxton  upon  a 
charge  of  murder,  or  of  manslaughter  in  the  first 
degree,  and  that  yon  should  return  a  verdict 
'of  not  guilty  aa  to  the  defendant  A.  F.  Bux- 
ton.' 

"If  it  was  shown  by  the  record  that,  when  the 
ftate  dosed  its  evidence  In  chief,  defendant 
John  Buxton  announced  that  he  intended  to 
use  bia  codefendant  as  a  witness,  the  point  rais- 
ed wonld  be  properly  presented.  We  Uiink  that, 
in  the  absence  en  mch  a  showing,  this  defendant 
cannot  be  heard  to  complain.  Jt  farther  appears 
upon  the  whole  record  that  there  oonld  have 
been  no  prejudicial  error  in  the  court's  ruling, 
■0  far  as  it  related  to  defendant  A.  F.  Bux- 
ton's motion  to  direct  a  verdict  of  acquittal, 
as  defendant  John  Boxton  had  the  foil  benefit  of 
the  taatimony  of  his  codefendant  ae  a  TOlontary 
witnesa  in  bia  behalf." 

In  McOlnneBS  t.  State,  4  Wyo.  IIQ,  68  Pac. 
492,  the  Supreme  Court  of  Wyoming  In  dia- 
cDffiing  the  principle  herein  involTed  said: 

'^e  common-law  rule  excluding  parties  In 
interest  or  to  the  record  from  the  witness  stand 
Is  no  longer  of  efficacy  when  the  statute  per- 
mits a  defendant  to  testify.  To  exclude  a  co- 
defendant  from  testifying,  when  •  •  *  not 
on  trial,  for  the  defendant  on  trial,  la  a  crimi- 
nal case,  is  to  keep  aliv4  a  rule,  if  ever  in  force 
ia  such  cases,  when  the  reason  for  the  rule  is 
pme,  •  •  •  If  interest  and  being  a  party  to 
the  record  do  not  exdode  a  defendant  on  Uial 
from  the  witness  stand,  upon  what  raaaoning 
can  a  codefendant.  not  on  trial,  be  adjudged 
incompetent?" 

The  conn^  attorn^  In  his  brief  n^es  that, 
If  Dock  Tatnm  had  been  permitted  to  testify, 
it  would  bare  worked  a  hardship  on  the 
state,  for  the  reason  ttuit  he  would  not  have 
bad  to  giTe  any  testimony  Incriminating  him- 
self. Thia  contention  Is  without  foundation. 
Dock  Tatnm  could  not  be  forced  to  testify, 
bat  If  he  were  a  willing  witness,  and  there 
is  nothing  to  Indicate  that  be  was  not  soch 
for  plaintiff  In  error,  when  he  took  the  stand 
he  waived  his  right  to  claim  Immunity  and 
decline  to  answer  incriminating  questions 
arising  ont  of  the  transaction,  and  the  state 
would  bars  tiie  rlgbt  to  eroaxxamlne  folly 


on  all  material  propositions  Invidved  in  Us 
testimony.  The  common-law  rule  disqualify- 
ing persons  charged  with  crime  as  witnesses, 
is  eliminated  in  this  state  by  statute.  The 
question  of  whether  or  not  a  i>erson  jointly 
charged  shall  voluntarily  take  the  stand  for 
his  codefendant  is  one  for  tiis  own  determina- 
tion, and  when  be  has  concluded  to  act  as  a 
witness,  the  court  is  without  authority  in 
law  to  deny  the  plaintier  In  error  the  right 
to  have  his  testimony.  It  is  entitled  to  go  to 
the  jury  for  what  it  Is  worth.  The  fact  that 
be  was  jointly  charged  wltb  tbe  plaintiff  in 
error  Is  before  the  Jury,  who  are  the  sole 
judges  of  credibility.  If  this  were  not  the 
rule,  important  witnesses  could  be  prevented 
from  testifying,  no  matter  how  Innocent  they 
might  be  of  the  charge,  or  how  valuable  their 
testimony  might  be  to  a  codefendant  The 
law  does  not  contemplate  that  the  state  shall 
have  the  right  to  dismiss  a  prosecution  and 
use  a  witness  In  Its  own  interest  and  at  the 
same  time  have  tbe  right  to  file  an  Informa- 
tion arbitrarily  and  deprive  any  person  on 
trial  of  valuable  testimony.  No  unreasona- 
ble advantage  is  intended  to  be  conferred  on 
tbe  state  by  the  law,  and  no  unfair  privilege 
to  any  person  on  trlaL  A  conviction  under 
our  statute  would  not  have  the  effect  of  dis- 
qualifying a  witness  In  this  character  of  cas- 
es. Then  why  should  the  fact  that  some  in- 
dividual or  official  had  filed  a  complaint 
against  him  disqualify  any  person  to  testify} 
The  proposition  of  whether  or  not  a  witness 
has  been  convicted  goes  only  to  his  credibil- 
ity. The  tact  that  one  Is  jointly  charged 
wltb  tbe  puson  on  trial  could  have  no  greafc- 
er  effect,  Tbe  Supreme  Court  of  Oklahoma, 
in  Barbe  v.  Territory,  16  Okl.  Sffi,  86  Pac. 
61,  said: 

"An  accomplice,  separately  indicted  and  sep- 
arately tried,  after  convlctum  la  a  competent 
witness,  either  on  behalf  of  the  defendant  or  for 

the  prosecntion.** 

It  appears  to  be  the  general  rule  under 
statutes  similar  to  ours  that,  where  a  person 
Is  jointly  charged  with  the  commission  of  a 
felony  and  separately  tried,  each  is  a  com- 
petent witness  for  or  i^ainst  his  codefendant 
when  he  voluntarily  elects  to  become  such. 
See  People  v.  Newberry,  20  Gal.  439;  State 
T.  Bogue,  S2  Kan.  79,  84  Paa  4ia  See.  also. 
United  States  v.  Fbrd,  99  U.  &  694.  26  U  Ed. 
390. 

The  foregoing  are  the  only  assignments 
which  we  feel  called  upon  to  discuss.  For 
the  reasons  indicated,  tbe  judgment  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  tbe  trial  oourt  to  permit  the  filing  of 
a  new  Information  If  Ow  coimty  attorn^  de- 
sires to  prosecute  fortber. 

DOTLE.  J.,  concurs.  FDBMAN,  J.,  absent 
on  account  of  skknesa. 
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HAMMEE  et  al.  r.  CAMPBELL  AUTOMAT- 
IC SAFETY  GAS  BURNER  00. 

(Supreme  Court  of  Or^;on.    Not.  24,  1914^ 

1.  Tbiai,  (I  168*)— MoxxoH  vob  NoHsnxv— 

Rgquisitbs. 

A  motion  for  JudgmenL  made  at  the  close 
of  plaintllTB  evidence,  without  any  groonde 
therefor  betas  stated,  la  Insnfficieot  as  a  motion 
for  a  judgment  of  noosuit. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  §  371 ;  Dec.  Dig.  g  163.'] 

2.  Motions  a  16*)— Requisites— "Motion." 

A  **motIon,"  oemg  an  appUcatitm  to  the 
court  for  relief  of  some  kind,  should  state  what 
relief  is  desired,  and  should  ordinarily  set  forth 
the  grounds  for  asking  the  relief. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  S  10;  Dec.  Dig.  S  16.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Motion.] 

5.  PUEADINQ  (S   1^*)  —  COtTNTBBOUni  OIT 

MoTB— Sdffioisnot. 

Allegations  of  a  counterclaim  that  "a  prom- 
issory note"  in  a  certain  sum  "was  executed  in 
foTor  of  and  delivered  to  the  defendant  herein," 
on  which  a  certain  sum  "remains  due  from  the 
plaintiffs  to  the  defendant,"  without  stating  who 
executed  the  note,  were  fatally  defective;  the 
allegation  that  a  certain  sum  was  due  from 
plaintiffs  being  a  mere  conclusion  of  law. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  Si  280,  291,  287,  800;  De&  Dig.  | 

4.  PUL&DINO   (g  142*)— CEBTAINTT— COUNTEB- 

A  connterdaim  on  a  note  diouM  be  pleaded 
with  the  same  particularity  reqnired  in  a  CMU- 
plaint  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Cent  Dig.  H  290,  291.  28T,  SOO;  Dec;  DigTf 
142.*] 

6.  PLEADINa  .  a  884*)— TABXAIfCB—OOUmSE- 
CLAIM. 

Where  a  iwetended  CDnaterdaiin  wu  defec- 
tively pleaded,  evidence  concerning  It  was  proi>- 

erly  excluded. 

[Ed.  Note.— For  other  castes,  see  Pleading, 
Cent  Dig.  5S  1298-1298;  Dec.  Dig.  8  884.*] 

6.  Apbeax.  and  Ebbob  ({  692*}— Pbesbnta- 
TiON  FOB  Review- EZOI.U9ION  of  Question. 

The  esclurion  of  a  Question  propooBded  to 
a  witness  cannot  be  raviftwed  by  the  appellate 
court,  where  the  facts  sought  to  be  elicued  by 
such  question  are  not  incorporated  in  the  bill  of 
exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2906-2808;  Dec.  Dig.  S 
692.*] 

7.  APPEAL  AND  Ebbob  (§  692*)— PBESBNTAnON 

FOB  Review— Exclusion  of  Docuubntabt 

ES'IDGNCE. 

The  exclusion  of  a  document  from  evidence 
cannot  be  reviewed  by  the  appellate  court,  where 
the  document  or  a  copy  thereof  is  not  made  a 
part  of  the  bill  of  exceptions. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2905-2809;  Dec.  Dig.  8 
(iU2.*] 

8.  SeT'Off  and  Countebclaxm  <{  42*)— Sdb- 
ject-Matteb  of  "Oouhtebcujui  — Joint 
Note. 

A  joint  note  executed  to  the  defendant  and 
signed  by  several  partietr,  none  of  whom  were 
plaintiffs  and  -^ne  of  whom  was  not  interested 
in  the  contract  oc  which  the  suit  was  based, 
could  not  be  the  basis  of  a  "counterclaim"  un- 
der Gen.  Laws  1911,  p.  144,  providing  that  a 
mil  ate  rel  aim  must  be  one  in  favor  of  a  defend- 


ant and  against  a  plaintiff  between  whom  a  sev- 
eral judgment  might  be  had  In  the  action. 

[Ed.  Note.— For  other  cases,  see  Set-OS  and 
^unterdafan,  Ookt  IMg.  |  80 ;   Dee.  Dig.  i 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Counterdaioi.] 

9.  PUADINO  (8  98*)— COUnTBBOIJt.ni  AND  Db> 

NiAL  or  Liability— Right  to  Plead. 

Under  L.  O.  L.  }  74,  pHor  to  its  amendment 
on  June  3,  1913  (Laws  1918,  p.  312)  where  the 
defendant  in  its  answer  denied  entirely  the  de- 
mand of  plaintiffs,  or  that  it  owed  them  any- 
thing,  it  conld  not  plead  a  counterclaim. 

[Ed.  Note.— Fw  other  eases,  see  PleadlniE; 
Gent  Dig.  18  189,  IfiO;  Dec  Dig.  1  98.*] 

10.  Pleading  (I  08*)— iNconsmsNT  Dxfsks- 
Es— Genebai.  Deniai.  and  OonNmcLAnc— 

Statutes. 

The  amendment  of  1913  (Laws  1913,  p. 
312)  to  L.  O.  L.  I  74,  relating  to  counterclaims, 
providing  that  defendant  "sh^l"  not  be  required 
to  admit  any  liability  or  indebtedness  to  plaintiff 
in  order  to  be  allowed  to  plead  a  connterdaim, 
la  prospectiTe  only,  and  does  not  aiEeet  an  an- 
swer filed  before  it  went  into  effect 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  189, 190 ;  Dee.  Dig.  S  98.*]^^^ 

11.  Intebest  (8  21*)— FiKDiNQS— OoNsrauo- 
TiON  — "Matubed  Acoodntb." 

In  a  broker's  action  for  commissions  on  the 
sale  of  corporate  stock,  a  finding  that,  pursuant 
to  a  setdemwt  made  on  March  4,  1910,  when 
defendant  accepted  certain  cash  and  notes  as 
payment  for  the  stock,  commission  In  a  certain 
sum  "became  and  was  earned  and  was  due  and 
payable  on  the  maturity  date  of  said  notes," 
and  "that  all  of  the  notes  in  these  findings  re- 
ferred to  *  *  •  have  matured,"  without  stat- 
ing when  the  notes  matured,  entitled  plaintiffs 
to  interest  on  the  amount  of  such  commission 
only  from  the  date  of  the  findings,  and  not  from 
the  date  of  snch  settlement;  the  settlement 
shown  by  the  finding,  not  being  a  settlement  of 
"matured  accounts,''^  within  L.  O.  L.  |  6028, 
providing  for  interest  on  the  settlement  of  ma- 
tured accounts  from  the  day  the  balance  la  as- 
certained. 

[Ed.  Notc.-^or  other  cases,  see  Inttrest,  Cent 
Dig.  I  42;  Dee.  Dig.  I  ai.*] 

Departmemt  No.  1.  Appeal  from  Circuit 
Court,  Moltnomalk  Cknmtr ;  J.  P.  EaTanavgli, 
Judge. 

Action  by  B^tha  B.  Bammer  and  others 
against  the  Campbell  Automatic  Safety  Oas 
Burner  Ocanpany,  a  eorpontton.  Fnmi  Judg- 
ment for  plalntlflCs,  defendant  appeals.  Modi- 
fied and  remanded,  with  directions. 

B.  B.  Crawford,  of  Portland,  for  appel- 
lant Robert  J.  Upton,  ot  Portland,  for  re- 
spondents. 

BAMSET,  J.  Tills  is  an  action  upon  a 
contract  to  recover  money  due  as  commis- 
sions for  Belling  corporate  stock  of  the  de- 
fendant company.  On  October  26,  1909, 
Henry  Q.  Sonnemann,  George  C.  Mourer, 
George  R.  Baker,  and  George  W.  Morgan 
entered  Into  a  written  contract  for  the  sale 
of  6,000  Bhar»  of  the  capital  stock  of  the 
defendant  Thereafter  George  R.  Baker  and 
George  W.  Morgan  sold  their  Interests  In 
said  contract  to  L.  C.  Bammer  and  H.  G. 
Luker,  and  this  transfer  was  consented  to 
by  the  defendant    On  November  18,  1911, 
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H.  G.  Luker,  H.  G.  Sonnemann,  George  C. 
Mourer,  J.  E,  Murphy,  and  L.  O.  Hammer 
were  duly  adjudged  to  be  bankrupt,  by  the 
District  Court  of  the  United  States  for  the 
District  of  Oregon,  and  thereafter  the  plain- 
tiff A.  A.  Cunniugbam  was  appointed  trus- 
tee In  bankruptcy  of  the  estates  of  said 
haukrupts,  and  he  duly  qualified  as  such 
trustee.  Before  the  commencement  of  this 
action,  said  bankruptcy  court  made  an  or- 
der authorizing  and  directing  said  Ounnlng- 
ham,  as  trustee  in  bankruptcy,  to  join  In 
bringing  this  action.  After  the  execution  of 
said  written  contract,  and  before  the  par- 
ties of  the  second  part  bad  sold  any  of 
said  stock,  the  said  parties  and  the  defend- 
ant company  entered  into  a  parol  agreement, 
by  the  tenns  of  which  said  written  contract 
was  so  modified  that  Instead  of  the  defend- 
ant company's  selling  to  the  parties  of  the 
second  part  and  their  assigns  ^000  shares  of 
the  capital  stock  of  said  company  for  the 
price  stated  In  said  written  contract,  said 
parties  of  the  second  part  were  given  tlie 
sole  right  to  sell  and  dispose  of  said  6,000 
shares  of  the  capital  stock  of  the  defendant 
company,  and  they  were  to  sell  said  stock 
for  $10  per  share,  and  they  were  to  pay 
the  money  or  notes  received  for  said  stock 
to  the  defendant,  and  the  defendant  agreed 
that  it  would  pay  them,  as  commissions,  for 
ereiy  share  of  said  stock  so  sold,  the 
sum  of  f3.  The  complaint  alleges,  in  sub- 
stance, tlie  above-stated  facts,  and,  also,  that 
said  Sonnemann,  George  C.  Monrer,  L.  C. 
Hammer,  and  H.  O.  Lukw  did  perform  all : 
ct  the  terms  and  conditions  of  said  contract 
as  modified,  on  their  part  to  be  done  or  per- 
fortned.  between  October  29,  1909,  and 
Uarclh  4,  1910,  and  sold  for  the  defendant, 
nnder  said  contract  as  modified,  6,083  shares 
of  the  stock  of  the  defendant  company  for 
|10  per  share  and  turned  over  to  the  defend- 
ant, as  the  proceeds  of  such  sales  In  cash 
ud  notes,  the  sum  of  $60,330;  that  said 
notes  were  taken  from  the  jKrsons  to  whom 
said  stock  was  sold  and  made  payable  to  the 
dcitendant,  and  that  the  defendant  accepted 
file  same  in  payment  therefor,  with  the  ex- 
press understanding  and  agreement  on  the 
part  of  the  defendant  that  it  would  pay  to 
Sonnenuum,  George  C.  Mourer,  L.  C.  Ham- 
mer, and  H.  G.  Luker  the  dlAerence  between 
the  said  sum  of  $7  per  share  and  the  price 
at  which  said  stock  was  sold,  or  $3  per 
sbare;  th^t  thereupon  there  became  due 
and  owing  to  tbem  thereon  the  sum  of  $18,- 
089,  or  |3  per  share  for  the  6,0SS  shares  of 
nock  so  sold,  and  that  no  part  thereof  has 
been  paid,  except  tta  mm  at  111,225^?. 
The  complaint  alleges,  also,  In  substance, 
tbat  after  said  commissions  had  become  due 
and  payable  on  tibe  28th  day  of  June,  1910, 
nid  Xl  O.  HamniOT,  for  valjie,  sold  and  as- 
rigned  in  writing  to  the  plalatlfl  Bertha  E. 
Hammer  all  hla  rl^t  and  Interest  In  and  to 
•ay  and  all  oommlsslons  and  claim  then  held 
Iv  Um  uialnst  the  deftodant  for  the  aala 


of  said  8to<&  and  money  due  him  from  the 
defendant,  and  the  said  Bertha  EL  Hammer 
accepted  said  assignment,  etc.  On  the  2d 
day  of  August,  1910,  the  said  George  C. 
Mourer,  for  a  valuable  consideration,  as- 
signed to  Harry  0.  Mourer  all  his  right  and 
interest  In  and  to  all  commissions  held  by 
him  against  the  defendant  for  the  sale  (jf 
said  stock,  eta  The  plalntlfl  Cunningham 
as  trustee  in  bankruptcy,  is  the  owner  and 
bolder  of  the  claim  and  deihand  that  Sonne- 
mann had  against  the  defendant  for  his  In- 
terest in  the  commissions  for  the  sale  of  said 
stock.  The.  plaintiffs  ■  demand,  judgment 
against  the  defendant  for  ¥6,873.43  with  in- 
terest on  said  sum  from  March  4,  1910,  that 
being  the  amount  due  after  deducting  all  pay- 
ments thereon.  The  answer  admits  parts  of 
the  complaint,  and  denies  other  portions 
thereof.  The  answer,  also,  sets  up  two  al- 
leged counterclaims.  The  first  supposed 
counterclaim  Is  based  upon  a  promissory 
note  alleged  to  have  been  executed  on  the 
10th  day  of  November,  1910,  to  the  defend- 
ant for  $1,900  by  L.  O.  Hammer,  J.  El.  Mur- 
phy, H,  G.  Luker,  and  H.  G.  Sonnemann. 
Said  note  purports  to  be -due  on  demand, 
without  grace.  The  other  supposed  counter- 
claim is  alleged  In  said  answer  as  follows: 
"That  the  Safety  Investment  Company,  a  cor- 
poration of  tiie  state  of  Oncon,  was  orkaDized 
as  a  close  corporation  during  the  year  IwOS  or 
1909,  the  entire  memberBhip  and  ownership  of 
the  stock  of  said  company  being  George  C. 
Mourer,  L.  O.  Hammer,  H.  G.  Luker,  and  Hen- 
ry G.  Sonnemann,  the  said  just  named  parties 
owning  the  entire  capital  stock  of  the  said  corpo- 
ration, and  the  said  corporation  being  formed 
by  the  said  parties  fw  the  sole  purpose  of  ex- 
pIoitlDt  and  handling  the  sale  of  stock  of  the  de- 
lendant  herein,  and  perhaps  other  corporations 
as  well.  Tbat  afterwards,  to  wit,  during  the 
months  of  May  or  June,  1900,  and  while  said 
close  COTporation  was  compoaed  entirely  of  the 
plaintiffB  herein,  and  on  uke  2d  day  of  June, 
1909,  a  promissory  note  in  the  sum  of  fl8,170 
was  executed  in  favor  of  and  delivered  to  de- 
fendant herein,  and  after  the  maturity  of  the 
said  note,  which  was  prior  to  October  2€L  1909, 
the  sum  of  $3386  was  paid  thereon  by  the 
makers  thereof  only,  and  there  now  remains  due 
from  the  plaintiffs  herein  to  the  defendant  the 
sum  of  $14,785.  That,  by  mistake  and  without 
authority,  the  said  note  was  marked  'Canceled' 
by  a  committee  appointed  by  defendant  to  see 
wliat  could  be  done  in  the  way  of  collection  of 
the  said  note,  while  as  a  .  matter  of  fact  the 
said  sum  of  $3^85  is  the  total  amount  paid 
by  plainUffs  to  defendant  upon  aaid  promissory 
note,  and  there  still  remains  due  upou.said  note 
the  said  sum  of  fl4,7S6." 

The  reply  denies  mn*^  of  the  new  niatter 
of  the  answer,  and  alleges,  etc. : 

'fThat  heretofore,  and  on  or  about  the  18th  da; 
of  November,  1911,  an  .order  was  duly  made  and 
entered  by  the  District  Court  of  the  United 
States  for  the  District  of  Oregon  in  the  matter 
of  H.  G,  Luker,  H.  G.  Sonnemann,  George. C. 
Mourei,  J.  B.  Murphy,  and  L.  C.  Hammer, 
bankrupts,  adjudging  the  said  H.  G.  Luker,  H.  G. 
Sonnemann,  George  C.  Mourer,  J.  E.  Murphy, 
and  Lk  C  Hammer  bankrupt,  and  thereafter  and 
on  or  about  the  29th  day  of  November,  1911,  at  a 
duly  and  regularly  called  meeting  of  the  cred- 
itors of  said  bankrupts,  the  above-named  plain- 
tiE^  A.  A.  Cunningham,  was  duly  and  regularly 
elected  trustee  of  said  bankrupts,  and  there^ter 
duly  gnallfied  as  such  trustee  in  the  manner 
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provided  by  law,  and  erer  since  said  date  has 
been  and  now  is  the  duly  acting  and  qualified 
trustee  of  said  bankrupt  estate.  That  said 
bankrupt  proceeding  since  the  date  above  men- 
tioned nas  been  and  now  is  pending  In  the  said 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon.  That  prior  to  the  execution 
and  delivery  of  the  note  set  oat  in  the  further 
second  and  separate  answer  and  by  way  of  coon- 
terclalm  or  set-off  of  the  defendant  herein,  the 
said  L.  C.  Hammer  and  George  C.  Mourer,  for 
a  valuable  consideration,  sold,  assigned,  and 
transferred  their  claim  under  the  contract  alleg- 
ed in  plaintiffs*  complaint  herein  to  Bertha  B. 
Hammer  and  Harry  G.  Mourer,  respectively, 
and  that  Che  defendant  corporation  was  duly  no- 
tified and  had  notice  .thereof  at  the  time  of  the 
making  of  said  assignments  as  alleged  in  plain- 
tiffs' complaint,  and  that  by  reason  thereof  the 
defendant  cannot  claim  a  set-off  or  counterclaim 

M:aiuat  the  rights  of  the  plaintiffs  Bertha  H. 
ammer  and  Harry  G.  Mourer." 

This  cause  was  tried  without  a  Jury,  and 
the  trial  conrt  made  findings  and  entered  a 
Judgment  In  favor  of  the  plaliitHts  for  tbe 
amount  demanded  In  Oie  complaint  The  de- 
fendant appeals. 

[1,  t]  1.  Tbe  first  assignment  of  error  is 
that  the  "court  erred  In  refusing  to  grant 
Judgment  of  nonsnit."  On  page  13  of  tbe  bill 
of  exception,  we  find  that  the  plalntlCfB  rest- 
ed, and  "thereupon  defttidant  moved  for 
judgment,  which  motion  was  OTerruled,  and 
defendant  allowed  an  exception."  The  de- 
fendant appears  to  have  "moved  for  Jadg- 
mait,"  but  he  does  not  appear  to  have  stated 
to  the  court  what  kind  of  Judgment  he  de- 
sired, or  upon  what  ground  he  asked  It.  He 
did  not  ask  for  a  Judgment  of  nonsnit  nor 
did  be  altege  any  ffround*  for  askii^  for  a 
judgment.  A  motion  Is  an  anAicatlon  to  tbe 
conrt  for  relief  of  ecme  Und,  and  It  ■honld 
state  what  relief  la  desired,  and,  usnallr  It 
should 'Set  forth  the  grounds  for  asking  for 
tbe  relief  demanded.  When  a  defendant 
moves  for  judgment  of  nonsnit,  be  must  state 
the  reasons  tm  aakli^;  saxih  relief  and  If  he 
falls  to  do  BO,  the  trial  court  should  refose 
to  consider  tbe  motion,  or  deny  It  14  Enc. 
PL  ft  Prac.  118;  Ferguson  v.  Iilgle.  88  Or. 
43,  44,  82  Fac.  780;  Meier  t.  N.  P.  By.  Co., 
51  Or.  99,  75,  93  FaC:  Flynn  v.  Dough- 
erty, 91  CaL  669,  671,  27  Pac.  1080,  14  L.  B. 
A.  230. 

14  Enc.  PI.  &  Praa  p.  118,  says : 
"The  objecdtm  or  objections  on  whi^  tiie  mo- 
tion is  founded  should  be  stated  specifically,  so 
that  tbe  court  may  readily  see  that  tbe  motion 
sboQid  be  granted.  Not  only  must  a  party 
assign  a  ground  tor  his  motion,  bat  he  must  a»- 
sign  all  tne  groonds  for  the  reuef  sought  which 
be  may  have,  and  objections  known  to  exist  and 
not  raised  at  tbe  tuna  of  tiie  motlmi  may  bs 
deemed  waived." 

In  Flynn  t.  Dongber^,  eapra,  the  conrt 
says: 

"The  rale  Is  well  settled  here  that  a  nonsnit 
cannot  stand  unless  the  ground  upon  which  It  is 
supported  was  called  to  the  attention  of  tiie 
court  and  the  plaintlBii  at  the  time  the  motion 
was  made."  ^ 

In  Fergneon  t.  Ingle,  anpra,  the  conrt 
says: 

"Considering  these  guestioos  in  inverse  order, 
the  mle  Is  ww  settled  that  the  motion  of  an  ad- 
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verse  party  for  a  nouult  most  spedfy  the 
grounds  therefor,  and,  unless  It  does  so,  an  ap- 
pellate court  will  not  review  the  action  of 
the  trial  court  in  denying  the  modon." 

In  Meier  v.  N.  P.  Ry.  Co.,  supra,  the  court 
says: 

"The  rale  Is  well  settled  that  the  motion  of 
an  adverse  party  for  a  nonsnit  must  specify  the 
gronods  therefor,  and,  unless  it  does  so,  an  ap- 
pellate conrt  will  not  review  tbe  action  of  the 
trial  court  in  denying  the  motion."  etc 

The  reason  tm  tbe  enforcement  of  this  rule 
is  to  advise  tbe  trial  conrt  and  the  plaintiff 
of  the  grounds  upon  which  the  mover  will 
rely  and  to  prevent  surprise.  The  record  In 
this  case  states  only  that  at  the  coQclu8t<m 
of  the  plalutifrs'  evidence  in  chief,  "tbe  de- 
fendant moved  for  judgment**  Such  a  state- 
ment la  insufficient,  and  zalaea  no  queaUoo 
for  review  in  this  court 

[S,  4]  2.  The  dOEmdant  contends,  also,  fliat 
tbe  trial  oonrt  "erred"  tn  sastaining  the  ob- 
jection of  the  plain  tiffs  to  tbe  Introduction  of 
any  testimony  concerning  the  note  or  Indebt- 
edness set  oat  In  tbe  third  separate  answer 
or  defteue  of  the  defendant  The  annror  <» 
defmae  r^erred  to  Is  tbe  snppoeed  "oonnter- 
(^Im,"  based  vpoa  a  promlaaory  note  lor 
118,170.  The  answer  sets  ont  tbe  fftcte  of 
said  "counterclaim"  as  follows: 

"That  afterwards,  to  wit  during  the  months 
of  May  or  June,  1009,  and  while  said  close 
corporation  was  composed  entirely  of  ^e  plain- 
tiffs herein,  and  on  the  2d  day  of  Jane,  1909,  e 
promissory  note  in  the  sum  of  $18,170  was  exe- 
cuted in  favor  of  and  delivered  to  tbe  defendant 
herein,  and  after  the  maturity  of  said  note, 
which  was  prior  to  October  26, 1909,  tiie  sum  of 
$3,385  was  paid  thereon  by  Uie  makers  there- 
of only,  and  there  now  remains  due  bom  the 
plaintiffs  har^  to  the  defendant  the  sum  of 
|l4.78fi.'* 

Tbe  said  allegation  does  not  state  who  ex- 
ecuted said  prcMnlasozy  note.  It  la  fatally 
deCectiye  in  that  reqtect  A  connterclaim  op- 
on  a  promissory  note  should  be  pleaded  wUb 
the  same  particularity  that  wonM  be  reQnired 
In  a  oonqilalnt  baeed  upon  tbe  same  note.  Le 
Clare  t.  Tblbanlt  41  Or.  601,  O08,  69  Pac. 
552;  Wataon  t.  McLoudi.  07  Or.  446.  110 
Paa  482;  19  Bnc  PL  ft  Pi«&  752,  758. 

In  19  Enc.  PL  ft  Prac;  sapm,  the  rnle  as 
to  pleading  a  connterclaim  Is  stated  tbna: 

"A  plea  or  answer  in  which  the  defendant  aa- 
serts  a  •  •  •  counterclaim  •  •  •  most 
contain  the  substantial  requisites  of  a  declara- 
tion or  complaint  and  most  allajce  facts  which 
would  be  l^lly  sufficient  to  entnle  the  defend- 
ant to  recover  in  an  action  Instituted  by  him 
against  the  plaintiff.** 

The  same  volume  on  page  756  says: 

"When  the  right  to  assert  a  set-off  or  counter- 
claim depends  wholly  upon  statute,  it  is  not 
sufficient  that  the  detaidant  alleges  a  good  cause 
of  action  In  his  favor  against  the  plaintiff,  but 
he  miut  oMtffe  faotg  tMch  brmaku  elois^  wttib- 
fn  the  provUione  of  Ike  etatutei'  et& 

Tbe  allegation  aa  to  the  pretended  coun- 
terclaim states  merely  fiiat : 

"A  promissory  note  In  the  sum  of  |18»170 
was  executed  fn  favor  of  and  delivered  to  the 
defendant  herein," 

There  is  no  averment  as  to  who  executed 

this  note.    The  statement  that  a  certain 
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unoant  Is  doe  from  Uie  plaintiffs  to  tbe  de- 
fendant Is  a  mere  conclusion  of  law.  Tbe  de- 
fect In  said  allegation  Is  not  a  mere  Irr^ala- 
rlty.  A  necessary  allegation  Is  wholly  omit- 
ted, and  the  defect  Is  fatal  to  that  part  of 
the  answer. 

[B-7]  3.  The  defendant  contends  that  the 
court  ored  in  not  allowing  evidence  to  be  ad- 
mitted concerning  the  note  or  indebtedness 
set  up  In  the  third  separate  answer  or  de- 
fense, it  being  the  supposed  counterclaim  on 
said  note  for  $18,170,  discussed  supra.  On 
page  99  of  the  transcript  of  the  evidence, 
counsel  tor  the  plaintiff  Is  shown  to  have  ob- 
jected to  any  evidence  relating  to  what  Is 
termed  the  third  defense  by  way  of  counter- 
claim, for  the  reason  ttiat  It  Is  not  alleged 
In  nld  supposed  coonterclalm  Qi&t  said  note 
waa  executed  by  one  or  any  or  all  of  the 
plaintiffs,  and  for  the  further  reason  that  a 
defendant  cannot  plead  a  counterclaim  to 
the  plaintiffs'  cause  of  action,  unless  he  ad- 
mits the  exlatence  of  at  least  a  part  of  the 
plaintiffs'  demand,  and  the  answer  in  this 
case  denies  each  .and  every  material  alle- 
gation of  the  complaint.  The  court  sustain- 
ed said  objections.  The  question  so  ob- 
jected to  referred  to  said  note  for  $18,170. 
Said  note  was  nerer  offered  In  evidence, 
nor  were  Its  contents  shown,  nor  did  fh6 
defendant  make  any  statement  as  to  what 
he  desired  or  offered  to  prove  in  relation  to 
said  note  or  said  counterclaim.  The  bill 
of  exceptions  does  not  contain  a  copy  or  any 
deeci:4>tlon  of  aald  note,  exc^  that  it  was 
"a  note  for  $18,170.**  Ttiere  Is  no  showing 
or  offer  to  show  who  executed  It 

When  a  document  la  ruled  out  by  fbe 
trial  court,  and  the  appellant  excepts  to  such 
ruling,  and  deelree  to  have  it  reviewed  in 
the  ft^peUate  court.  It  Is  Incumbent  m  blm 
to  make  such  document  or  a  oc^y  tboeof. 
a  part  (tf  the  bill  of  exceptions,  so  tlUit  the 
appellate  conrt  can  examine  It  and  detemdue 
Its  admlsslMIlty.  Unless  this  la  don^  the  ap- 
pellate court  cannot  review  the  ruling  of  the 
trial  court  rejecting  bu^  document.  Graft 

Danas  City.  21  Or.  68,  06,  27  Pa&  168. 

Where  (ri)jectloD  to  a  quentlon  ia  sustained 
by  the  trial  court  and  tb»  witness  is  not  per- 
mitted to  answer,  in  order  that  laie  ruling 
of  the  court  ttteraon  may  be  rerlswed.  It  is 
necessary  for  the  party  asking  such  ques- 
tion to  state  and  have  incorporated  into  the 
bill  of  exceptions  what  taata  he  expected  to 
prove  by  the  witness,  and,  unless  he  does  so. 
ttie  appellate  court  cannot  review  Uie  ruling 
of  the  trial  court  excluding  such  pnqwsed 
endenoe.  KfiUeir  T.  Highfleld,  16  Or.  277. 
298,  14  Pac  744. 

We  bold  tbat  said  prt^oosed  erldenoe  vras 
properly  excluded,  because  the  said  pretend- 
ed counterclaim  was  not  properly  pleaded, 
and  also  that  the  ruling  excluding  said  prom- 
issory note  cannot  be  reviewed  for  the  fur- 
tlier  feuon  tbat  ItlsnotsetoatlnthebiU 
<tf  exceptima. 

[II  4.  The  next  aastgnment  of  error  xe- 


latea  to  the  ruling  out  of  the  note  for  $1,900, 
pleaded  by  the  defendEint  as  a  counterclaim. 
This  appears  to  be  a  Joint  note  executed  to 
the  defendant  by  L.  0.  Haminer,  J.  B.  Mur- 
phy, H.  O.  Luker,  and  H.  G.  Ronnemann,  dat- 
ed November  10,  1910,  and  payable  on  de- 
mand. This  note  is  joint  only,  and  J.  B. 
Murphy  is  one  of  the  makers  thereof.  He 
la  not  one  of  the  plaintiffs,  nor  Is  he  an  as- 
signor of  either  of  the  plaintiffs.  H.  G. 
Mourer  Is  a  plaintiff,  but  he  did  not  sign  said 
note,  nor  did  his  assignor,  George  C  Mourer, 
sign  It.  The  demand  due  the  plaintiffs  ia 
joint 

B.  Chapter  99  of  the  Laws  of  1911  (General 
Laws  of  1911,  p.  146),  which  was  In  force 
when  the  pleadings  In  this  action  were  filed, 
describes  a  counterclaim  In  part  aa  follows: 

"The  counterclaim  mentloDed  in  section  73 
most  be  one  existing  in  favor  of  a  defendant, 
and  against  a  plaintiff,  between  whom  a  Beveral 
judgment  might  be  had  in  the  action,  and  arising 
out  of  one  oC  tiie  fidlowlsv  causes  ct  u> 
tion.  •  •  • 

"(2)  In  an  action  arising  on  contract,  any 
other  cause  of  action  arising  also  on  cud  tract 
and  existliig  at  the  commencemoit  ol  the  ac- 
tion,** etc 

It  is  in  some  Instances  difficult  to  deter- 
mine when  an  Indebtedness  may  or  may  not 
be  properly  pleaded  aa  a  counterclaim. 
Bliss  <m  Code  Pleading,  1 887,  says  In  part: 
"The  eotmterebiim  mutt  &«  hehcem  the  mism 
pariteB.  If  It  is  necessary  to  bring  In  oOier  par^ 
ties,  the  matter  cannot  be  presented  as  a  coun- 
terclaim, but  anew  aetkm  may  be  commenced," 
etc. 

Prof.  Pomeroy,  In  his  work  on  Code  Bent- 
edlea  (4th  Ed.)  |  637,  says  In  part: 

"By  the  decisions  which  have  been  reviewed  in 
the  foregoing  paragraptia,  certain  specific  rules 
are  clearly  eatablisaed  for  all  the  states  whose 
Codes  may  be  classed  In  either  of  the  two  gener- 
al groups  mentioned  at  the  commencement  of  this 
section.  First,  when  the  defendants  in  an  ao- 
tion  are  Joint  contractors  and  are  sued  as  auoh, 
no  counterclaim  can  be  made  available  whkh 
coosists  of  a  demand  in  tavor  of  one  or  aome  of 
them.  Secondly,  when  the  defendants  In  an  ac-- 
don  are  ;omtv  and  MoersUy  liable,  althouA 
sued  joinUy,  a  coonterclalm,  consisting  <rf  a  de- 
mand in  favor  of  one  or  some  of  them,  may, 
if  otherwise  without  objection,  be  interimaea. 
•  *  •  Fifthly,  when  two  or  more  persons 
have  a  foint  right  of  action,  and  -unite  as  plain- 
tiffs to  enforce  Uie  same,  a  counterclaim  can- 
not be  admitted  against  om  or  some  of  them 
in  favor  of  any  or  all  of  the  dtfendants." 

34  Oyc;  PI>*  729,  730,  says: 

**In  accordance  witii  the  rules  above  stated, 
a  separate  demand  against  one  of  plaintiffs  can- 
not be  Bet  off  against  a  joint  demand  due  all  of 
plaintiffB,  nor  can  defendant  set  off  a  demand 
against  less  than  all  of  several  johit  plaintiffs; 
and  a  claim  due  from  plaintlS  and  another  per- 
son jointly  is  not  a  subject  of  set-off  in  an  action 
by  plalatiff  alone,  nor  can  such  claim  be  coan- 
terclafmed ;  and  where  one  of  the  co-obligees  In 
a  joint  obligation  assigns  bis  rl^it  ther^  to  the 
otbex,  who  sues  thereon,  defendant  cannot  set 
off  a  claim  against  the  assigning  obligee  and 
another  jointly.  In  a  suit  fty  «eoeraI  ptaintifft 
for  a  jow  dttnandf  a  dtbt  me  from  one  of  the 
plaint*ff$  and  another  per$on,not  a  party  to  tike 
tuit,  Jomtlp,  canrtot  he  $et  off,  but  such  a  claim 
may  be  set  off  by  agreement  betweoi  the  parties. 
A  defendant  In  a  suit  against  him  for  a  debt 
cannot  set  off  a  debt  due  him  and  another,  the 
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demands  not  being  mutual,  nor  can  defendant 
ftrall  fatmaelf  aach  debt  «•  a  eounterclaini," 
etc 

In  RlcbmoDcl  t.  Blo^lli,  S8  Or.  817,  00 
Pac.  888,  the  eyUabm  Is: 

"A  defendant  cannot  set  off  against  the  judg- 
ment agBiDBt  her  and  her  codefendanta  a  judg- 
ment that  she  alone  had  received  in  a  former 
action  against  the  plaintiff  and  another,  vbo 
waa  not  a  party  to  the  laat  action." 

In  Coleman  t.  Elmore  p.  O.)  SI  Fed.  891, 
the  syllabus  la: 

"A  caoBe  of  action  arising  on  a  liabiHty, 
promise,  or  undertaking  of  a  partnership  is  a 
joint  one  only ;  and  under  section  72  of  the 
Code  of  Civil  Procedure,  in  an  action  thereon 
against  the  members  of  the  firm,  one  of  the  de- 
fendants cannot  maintain  a  counterclaim  arising 
on  a  canse  of  action  existing  in  his  own  favor. 

The  promissory  note,  pleaded  as  a  counter- 
claim. Is  a  Joint  find  not  a  several  obliga- 
tion. It  was  executed  to  the  defendant,  but 
it  was  not.  signed  by  eltber  of  the  plaintiffs. 
It  was  signed  by  L.  C  Hammer,  J.  E.  Mur- 
phy, H.  G.  Luker,  and  H.  G.  Sonnemann. 
J.  E.  Murphy,  one  of  the  makers  of  aald  note, 
la  not  a  party  to  this  action,  nor  was  he 
ever  Interested  In  the  contract  which  Is  the 
basis  of  this  action.  H.  G.  Mourer,  one  of 
the  plaintiffs,  did  not  sign  said  note,  nor 
did  his  assignor,  George  C.  Mourer.  The  de- 
fendant has  DO  right  of  action  on  said  note 
against  H.  G.  Mourer  or  Ms  assignor.  It 
has  no  right  of  action  on  said  note  against 
either  of  the  plaintiffs;  but  some  of  their  as- 
signors are  liable  thereon.  The  defendant 
had  no  right  <tf  action  against  the  plalatifF 
Mourer,  or  his  assignor,  because  neither  of 
them  signed  said  note.  As  said  note  was 
Joint  only,  the  defendant  could  not  legally 
maintain  an  acUon  thereon  without  making 
3.  B.  Morpby,  one  of  the  Joint  makers  there- 
of; a  pattjr.  He  Is  not  a  party  to  this  ac- 
tion, nor  was  be  at  any  time  Interested  in 
the  contract  upon  wtilch  this  action  is  based. 
The  statute  provides  that  the  counterclaim 
mentioned  in  section  73,  L.  O.  L.,  must  be  one 
existing  in  fiiTor  of  a  defendant  and  against 
a  plaintiff  Mioeen  whom  a  »ever<il  judgment 
might  be  had  in  the  action.  The  defendant 
could  not  have  maintained  an  actton  against 
either  of  the  plaintiffs  on  said  promissory 
note.  We  conclude  that  the  said  supposed 
counterclaim  lacks  mutuality,  and  that  it  Is 
not  a  counterclaim  within  the  meaning  of 
the  statute,  and  that  the  trial  court  inoperly 
excluded  It 

[8]  6.  The  answer  of  the  defendant  de- 
nied entirely  the  demand  of  the  plaintiifa, 
or  that  it  owed  them  anything  whatever,  and 
then  attempted  to  plead  two  supposed  coun- 
terclaims. It  was  the  settled  rule  in  this 
state,  whoi  the  pleadings  were  filed  in  this 
case,  that  a  defendant  could  not  legally  plead 
a  counterclaim,  unless  he,  by  his  answer,  ad- 
mitted at  least  a  part  of  the  plaintiffs'  de- 
mand. See  LeClare  ThU>anlt,  41  Or.  001, 
69  Pac.  552. 

[It]  The  legislaitiye  assembly  in  1913 
jlAWB  of  lOlS,  p.  8119  aomided  section  74, 


O.  Efc,  relattng  to  csonntcndalms,  by  add- 
ing thereto  the  foUowlt^  proviso: 

"That  thw  defendant  Mh«U  not  be  rmired  to 
admit  In  his  answer  any  liability  or  indebted- 
ness to  the  plaintiff  in  order  to  be  permitted  to 
plead  a  counterclaim." 

The  language,  "that  the  defoidant  shall 
not  be  required  to  admit,"  seems  to  Indicate 
an  intention  on  the  part  of  the  lawmaker 
that  said  provision  should  operate  prospec- 
tively and  apply  only  to  answers  filed  after 
It  should  take  effect  We  hold  that  to  be 
the  effect  of  said  amendment  It  took  effect 
on  June  3,  1913,  and  the  answer  was  filed 
May  14,  1913.  The  said  amendment  Ooes 
\  not  apply  to  the  answer  la  this  case.  The 
facts  stated  In  the  answer,  relating  to  said 
promissory  note  for  $1,900,  do  not  constitute 
a  counterclaim,  and  the  trial  court  did  not 
err  In  excluding  it 

[11]  7.  The  defendant  contends,  also,  that 
the  court  below  erred  In  allowing  Interest 
to  the  plaintifCs  on  the  $6,875.43  due  them, 
from  March  4,  1910,  at  the  rate  of  6  per 
cent,  per  annum.  The  findings  show  that  the 
plaintiffs  and  their  assignors  sold  for  the 
defendant  6,033  shares  of  the  defendant's 
capital  stock  for  $10  per  share,  and  that 
under  the  contract  as  modified  they  were  to 
pay  the  proceeds  thereof  to  the  defendant, 
and  that  the  defendant  waa  to  pay  them  as 
commissions  for  making  said  sales  $3  per 
share  for  every  share  oi  stock  sold.  It 
appears,  also,  from  the  findings,  that  prior  to 
March  4,  1910,  all  of  said  stock  was  sold, 
and,  that,  on  and  prior  to  that  date,  they 
turned  over  to  the  defendant  all  of  the 
proceeds  of  said  sales  of  stock,  amounting  to 
$60,330  in  cash  and  notes.  The  notes  were 
payable  to  the  defendant,  and  It  examined 
them  and  accepted  them  and  the  cash  in  fall 
payment  for  said  stock.  The  findings  show 
that,  on  March  4,  1910,  said  cash  and  notes 
were  accepted  by  the  defendant  as  cash,  and 
that  the  balance  of  said  commissions  then 
unpaid,  amounting  to  $6,876.43,  "became  and 
waa  earned  and  was  due  and  payable  on  the 
maturitif  date  of  tatd  note*,  but  the  pay- 
ment of  said  notes  was  not  a  condition  upon 
whldh  the  commissions  earned  were  to  tw 
paid,"  and  "that  all  of  the  notes  In  these 
findings  ref^red  to,  which. were  turned  over 
to  the  defendant  herein  and  accepted  by  it, 
have  matured."  The  substance  of  the  find- 
tnga  as  to  the  payment  of  the  conuuissiims 
Is  that  they  "t>ecame  due  and  payable  at  the 
matturi^  date"  of  the  said  notes  that  were 
taken  for  the  purchase  price  of  the  stock 
sold.  In  other  words,  the  commissions  were 
owing  on  March  4,  1910,  but  they  were  not 
due  or  payable  at  that  date,  and  they  did 
not  become  due  and  payable  until  said  notes 
matured.  The  findings  do  not  state  when 
said  notes  became  dne  UiA  payable,  bnt  it 
Is  found  thereby  "that  aU  of  the  notes  In 
these  findings  referred  to,  whidi  wen  turned 
over  to  the  defendant  herein  and  accepted 
by  lt»  hive  matured."  Henoe,  when  said  flnd* 
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lags  veie  awdc^  mil  of  ttld  Botes  bad  oia- 
tured  and  said  ooxamlssloiia  wan  then  due 

There  wu  no  agteement  to  pay  Intereet  on 
Rid  commlsslona,  and  benoe  tbe  plaintiffs' 
light  to  Interest  depeods  upon  the  statnte. 
Section  6028,  L.  O.  U  Is  aa  follows: 

'•The  r»ie  of  interut  in  tltU  ttate  hhatt  h«  «to 
per  centum  per  annum,  and  no  more,  on  aU 
noneyi  after  the  tame  hecome  due;  on  judg- 
ments and  decrees  for  the  peyment  of  mosey; 
or  moDey  received  to  the  nae  of  another  and  re- 
tained beyond  a  reasonable  time  without  the 
owner's  consent,  express  or  implied,  or  on  money 
due  apoD  the  settlement  of  matured  accountt 
from  the  day  the  telance  is  ascertained ;  on 
money  doe  or  to  become  due  where  there  is  a 
contract  to  pay  interest  and  no  rate  specified; 
but  oo  contracts,  interest  up  to  the  rate  of  ten 
per  centum  per  annam  may  be  charged  by  ex- 
press agreement  of  tbe  parties,  and  no  more." 

The  adjustment  made  by  the  parties  on 
Uarch  4,  1910.  as  shown  by  the  findings  was' 
Dot  a  settlement  of  matured  accounts.  The 
^dlngs  show  that  tbe  account  for  commis- 
sions was  not  then  due  or  puitured.  The 
first  sentence  of  the  statute  quoted  supra 
applies  to  the  facts  of  this  case,  and  interest 
on  said  commissions  began  to  run  oniy  from 
tbe  time  tbe  commissions  became  due  and 
payable,  and  they  did  not  become  due  and 
payable  antil  said  promissory  notes  matured. 
The  findings  show  that  said  notes  matured 
before  tbe  making  of  said  findings,  but  the 
exact  date  of  tbe  maturity  thereof  is  not 
stated.  We  are  bound  by  the  said  findings, 
and  they  are  to  be  construed  as  the  special 
Terdict  of  a  Jury. 

We  conclude  therefore  that  the  plaintiffs 
are  entitled  to  Interest  on  said  sum  of  (6,- 
873.43  at  tbe  rate  of  6  per  centum  per  annum 
only  from  the  date  of  the  filing  of  said 
Qodings,  and  not  from  March  4,  1910,  and 
that  the  trial  court  erred  in  allowing  Interest 
on  said  commissions  from  March  4,  1010. 
We  find  no  merit  In  the  other  points  contend- 
ed for  by  tbe  appellants. 

The  judgment  of  the  court  below  is  modi- 
fied,  and  this  cause  is  remanded  to  the  court 
below,  wltb  dlrectloas  to  enter  a  Judgment  In 
favor  of  tbe  plaintiffs  and  against  the  de- 
fendant for  tbe  said  sum  of  ^,873.43,  with 
Interest  on  said  sum  at  the  rate  of  6  per 
centum  per  annum  from  the  date  of  tbe  filing 
of  said  findings  (and  stating  said  date)  and 
costs  and  disbursements  In  the  court  below, 
hi  accordance  wltb  tbe  terms  of  this  opinion. 

McBRlDE,  G.  J.,  and  MOORE  and  BUB- 
NBIT,  JJ.,  concur. 


WEISHAAS  T.  PENDI/BTON  et  al. 

(Supreme  Court  of  Oregon.    Mot.  24,  1014.) 

L  Bills  and  Notes  (5  82*)  —  Execution — 
Payable  to  Fioiitiodb  I^ebson. 

U  O.  L.  I  5842.  provides  that  a  note  made 
payable  to  the  order  of  a  fictitious  person  is  pay- 
able to  bearer.  If  the  person  who  makes  it  so 
payable  knows   that  the   payee   is  fictitious. 


Held,  that  where  It  was  alleged  aad  found  that 
defendants  executed  a  note  to  C,  who  was  a 
fictitious  person,  and  that  the  note  was  deliver- 
ed to  plaintiff,  who  paid  ralue  therefor,  and 
that  be  was  the  holder,  and  no  person  other 
than  plaintiff  had  ever  owned  or  held  the  note,, 
such  findings  were  sufficient  to  sustain  a  judg- 
ment for  plaintiff,  in  the  absence  of  any  fur- 
ther finding  that  the  defradants  did  not  know 
that  the  note  bad  been  executed  to  a  fictitious 
person. 

[Ed.  Note.— For  other  cases,  see.  Bills  and 
Notes,  Cent.  Dig.  S8  45-49;  Dec.  Dig.  S  S2.*] 

2.  PLEADING  (§  34*)— Complaint— SuFBTCiEN- 
CT  After  Verdict. 

When  a  complaint  has  not  been  attacked 
by  motion  or  demurrer,  and  contains  allega- 
tioDs  from  which  a  fact  necessary  to  be  alleged 
may  be  inferred,  it  will  be  held  good  after 
verdict,  though  it  would  have  been  bad  on  de- 
murrer, and  evenr  reasonable  inference  or  In- 
tendment will  be  uiToked  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  5^,  66-74;  Dec  Dig.  S  34.*] 

3.  Bills  and  Notes  (|  539')— Action— Com- 
plaint—-Findings. 

An  amoided  complaint  in  an  action  on  a 
note  alleged,  and  the  trial  court  found,  that  the 
note  was  executed  and  delivered  by  the  makers 
to  plaintiff  and  that  he  paid  value  therefor,  and 
that  C,  whose  name  appeared  as  payee,  was  a 
fictitious  person ;  the  note  never  having  been  de- 
livered to  him,  and  he  never  having  bad  any 
interest  therein.  Defendant  P.,  one  of  the 
makers,  alleged  that  he  had  signed  it  for  the 
accommodation  of  the  other  makers,  by  reason 
of  their  alleged  mitrepreaentatious,  and  tbat  the 
payee  was  a  fictitious  person,  but  did  not  allege 
that  he  (P.)  did  not  Know  tbe  fact  wben  be 
signed  the  note.  Held,  that  it  would  be  infer- 
red from  such  findings  that  P.  and  tbe  other 
makers  of  the  note,  wben  they  executed  it  to 
plaintiff,  knew  that  tbe  payee  was  a  fictitious 
person,  and  the  findings  were  ^erefore  sufficient 
to  sustain  a  Judgment  for  plaintiff. 

[Eld.  Note.— For  other  ccwes,  see  Bills  and 
Notes,  Cent  Dig.  Sf  1011-1913,  1934;  Dec. 
Dig.  I  539.*] 

4.  Trial  (SS  888,  392*)— Trial  to  Court- 
Findings  OF  Fact. 

Where  an  action  at  law  is  tried  to  the 
court,  the  court  of  its  own  motion  should  make 
and  file  findings  of  fact  covering  the  material 
issues  raised  by  the  pleadings;  but,  if  either 
party  desires  findings  on  issues  made  by  the 
evidence  outside  the  pleadings  be  must  request 
the  court  to  make  such  findings,  and  without 
Buch  reouest  error  cannot  ba  predicated  on  the 
court's  failure  to  make  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |{  008-911,  915-019 ;  Dec.  Dig.  §§  388. 
892.*f 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah   County;    Henry   E.  McGinn, 

Judge. 

Action  by  Andrew  Weishaar  against  D.  E. 
Pendleton  and  others.  Judgment  for  plain- 
tiff, and  defendants  Pendleton,  Flynn,  and 
Canavan  appeal.  Affirmed. 

H.  J.  Bigger,  of  Portland,  for  appellants. 
J.  R.  Latourette,  of  Portland  (A.  B.  Carter 
and  Latourette  &  Latourette,  all  of  Portland, 
oD  the  brief),  for  respondent 

BASI.SET,  J.  The  defendants  Pendleton, 
Edgar,  and  Susee,  on  tbe  23d  day  of  October, 
1912,  made  and  delivered  to  the  plaintiff  a 
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proiiila8oi7  note  ct  which  the  following  Is  a 
copy: 

"$400.00.  PorUaod,  Oreson,  October  23,1012. 

"Ninety  days  after  date,  without  grace,  I 
promise  to  pay  to  the  order  of  Jake  Cole,  at  the 
office  of  E^ilton  &  Bowerman,  at  Portland,  Ore- 
gon, four  hundred  and  no/lOO  dollars  in  gold 
coin  of  the  United  States  of  America,  of  the 
preaent  standard  value,  with  interest  thereon 
m  like  gold  coin  at  the  rate  of  eight  per  cent 
per  annum  from  date  until  paid,  for  valae  re- 
ceived, interest  to  be  paid  at  maturity,  and  if 
not  Bo  paid  the  whole  aum  of  both  principal  and 
interest  to  become  immediately  due  and  col- 
lectible at  the  option  of  the  holder  of  this  note ; 
and  in  caae  suit  or  action  is  instituted  to  collect 
this  note,  or  any  portion  thereof,  X  promise  to 
pay,  in  addition  to  the  costa  and  disborsements 

Erovided  by  statute,  such  additional  sum  in 
ke  gold  coin  as  the  court  may  adjudge  reason- 
able for  attorney's  teea,  to  be  allowed  in  said 
suit  or  action.  Thomaa  Edgar. 

"D.  B.  Pendleton. 
"J.  Sosee." 

This  action  was  bronght  npoo  said  promis- 
sory note  to  recover  the  said  sum  of  $400 
and  Interest  and  attorney's  fees,  etc.  The 
complaint  Is  In  proper  form.  The  complaint 
contains,  inter  alia,  the  following  allegations: 

"That  the  name  of  Jake  Cole  appears  in  said 
note  as  the  payee  thereof,  bat  uat  said  note 
was  never  delivered  to  said  Jake  Cole,  and  said 
Jake  Cole  has  not  now  and  never  had  any  in- 
terest therein ;  that  said  note  was  executed  and 
delivered  to  the  plaintiff  herein,  and  that  said 
plaintiff  paid  to  the  makers  thereof,  as  consid- 
eration therefor,  the  sum  of  four  hundred  dol- 
lars ($400.00)  upon  delivery  to  him  of  said 
note  by  said  makers;  that  said  Jake  Cole  is  a 
fictitious  payee,  and  that  plaintiff  is  now  the 
lawful  owner  and  holder  of  said  note." 

The  answer  admits  that  the  payee  of  said 
note  Is  a  fictitious  person.  The  answer  of 
tbe  defendant  Pendleton  contains,  inter  alia, 
the  following  allegations: 

"That  on  or  about  the  23d  day  of  October, 
1912,  the  defendants  Thomas  Bdgar  and  J. 
Husee,  agreeing,  counseling,  and  conspiring  to- 
gether to  obtain  from  defendant  D.  E.  Pendle- 
ton tbe  sum  of  $400  for  tbelr  own  use  and  bene- 
fit, agreed  to  and  did  induce  and  persuade  the 
said  D.  B.  Pmdleton  to  become  a  surety  upon 
and  sign  a  note  for  the  sum  of  $400,  payable  to 
a  person  not  living  nor  in  existence,  to  wit,  one 
Jake  Cole,  substantially  as  In  said  comjdaint 
particularly  set  forth." 

The  detoidant  Pendleton  does  not  allege 
that  he  did  not  know  when  he  signed  said 
note  that  "Jake  Cole"  was  a  fictitious  per- 
son. The  answer'  of  the  defendant  Pendle- 
ton states  that  Edgar  and  Sosee  conspired 
together  to  obtain  from  him  $400,  for  their 
own  use  and  benefit,  and  represented  to  him 
that  they  owned  a  certain  saloon  in  Portland, 
and  that  it  was  under  attachment  In  an  ac- 
tion then  pending,  and  that  the  said  property 
was  about  to  be  sold,  and  that  said  saloon 
property  would  be  held  as  security  for  the 
repayment  to  htm  of  the  amount  of  said 
note  for  $400,  so  to  be  made  and  signed  by 
him,  and  that  said  property  was  In  fact  then, 
he  alleges,  held  under  attachment  by  the 
sheriff  of  Multnomah  county  in  an  action 
then  pending.  The  answer  states,  also,  In 
substance,  that  the  defendant  Pendleton,  te- 


lying  upon  said  representations  nude  by  Ed- 
gar and  Sosee,  signed  said  note,  and  that 
whatever  money  was  advanced  by  tbe  plain- 
tiff to  Edgar  and  Snsee  was  so  advanced 
with  full  knowledge  on  the  part  of  the  plain- 
tiff of  said  representation,  etc.  The  attempt- 
ed defense  stated  in  the  answer  is  based  <m 
alleged  r^resentations  which  the  defendant 
Pendleton  avers  were  nuide  to  him  by  Edgar 
and  Snsee,  with  Oie  knowledge  of  the  plaln- 
tiiE. 

These  allegBtions  would  hardly  amoont  to 
a  defense,  If  they  were  made  and  the  plain- 
tUF  bad  knowledge  thereol  They  were  de> 
nied  by  fhe  reply.  The  case  was  tried  by  the 
court  without  a  jury,  and  findings  were  filed 
In  txmt  of  tbe  plalntif^.aad  a  jndgmoit  was 
rendered  in  bis  fitvor  and  against  tbe  de- 
fendant Pendleton,  and  his  snntleB  on  tbe 
bond  tot  the  dlschiucfe  of  tbe  attached  prop- 
erty, t(«  the  amount  due  «i  said  note,  at- 
torney's fees,  and  costs  and  dlsbnrsemeDts. 
The  defendant  Fendletoa  and  hla  said  anre- 
tles  aroeaL 

The  defendant  Pendleton  contends  that  the 
trial  court  erred  In  concluding,  from  the  flnd- 
IngB  of  t&ct,  that  the  plalnUfl  was  entitled 
to  a  Judgment  thereon  against  the  defendant 
Pendleton,  etc.  There  Is  no  bill  of  excep- 
tions, and  the  defendant  does  not  appear  to 
have  asked  the  trial  court  to  nuke  any  ad- 
ditional findings  of  fact 

1.  The  only  question  for  dedsion  is  wheth- 
er the  complaint  and  tbe  findings  of  fact  are 
sufficient  to  support  tbe  judgment  for  the 
plaintUE.  The  following  are  the  flndini^  of 
fact: 

Findings  of  Tact 

That  on  October  23,  1012,  the  defendants 
Thomas  Edgar.  D.  E.  Pendleton,  and  J.  Soaee 
executed  and  delivered  to  plaintiff  their  certoia 
promissory  note  a  copy  of  which  Is  os  follows: 

"$400.00.  Portland,  Oregon,  October  23,1912. 

"Ninety  days  after  date,  without  grace,  I 
promise  to  pay  to  the  order  of  Jake  Cole,  at 
the  office  of  Pulton  &  Bowerman,  at  PortJaod, 
Oregon,  four  hundred  dollars  in  gold  coin  of  the 
United  States  of  America,  of  the  piasent  stand- 
ard value,  with  interest  thereon  In  like  gold 
coin  at  the  rate  of  eight  per  cent,  per  annum 
from  date  until  paid,  for  value  received,  interest 
to  be  paid  at  maturity,  and  if  not  so  paid  tbe 
whole  sum  of  both  principal  and  interest  to  be- 
come immediately  due  and  collectible  at  the 
option  of  the  holder  of  this  note;  asd  in  case 
suit  or  action  is  instituted  to  collect  this  note, 
or  any  portion  thereof,  I  promise  to  pay,  in  ad- 
dition to  the  costs  and  disbursementa  provided 
by  statute,  such  additional  sum  in  like  gold 
coin  as  the  court  may  adjudge  reasonable  for 
attorney's  fees,  to  be  allowed  in  said  suit  or  ac- 
tion. Thomas  Edgar. 

"D,  E.  Pendlettm. 

"J.  Sosee." 

That  the  name  of  Jake  Cole  appears  In  ssid 
note  as  liie  payee  thereof,  but  that  said  note 
was  never  delivered  to  said  Jake  Cole,  and  that 
said  Jake  Cole  has  not  now  and  never  had  an 
-interest  therein;  that  said  note  was  executed 
and  delivered  to  plaintiff  herein,  and  that  plain* 
tiff  paid  aa  consideration  therefor  upcm  delivery 
the  sum  of  $400 ;  that  said  Jake  Col*  is  a  flcti- 
tioua  payee,  and  that  plaintiff  Is  now  th»  law- 
ful owner  and  holder  of  said  Bot«L 
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Tbit  defcndaat  D.  B.  P«ttdleton  wu  indiioad 

to  aiga  said  note  w  a  maker  thereof  by  defend- 
anta  Thomas  Edgar  and  J.  Susee,  uiwn  represen- 
tatiou  that  said  Thomas  E^dgar  and  J.  Sasee 
needed  the  mooey  to  release  an  attachment  which 
wu  at  that  tlm«  larled  afainst  their  salooQ.  and 
tbat  aa  between  the  makers  of  said  note  D.  B. 
Pendleton  was  an  accommodation  maker,  but 
that  plaintiff  had  no  notice  or  knowledge  oi  any 
lepresentatiims  or  agreement  as  between  the 
makers  of  said  note,  and  that  In  xmrchasitig 
Boid  note  he  relied  largely  upon  the  signature 
of  defendant  D.  B.  Pendleton,  and  was  an  inno- 
cent purchaser  thereof,  and  was  not  a  party  to 
u)j  nndertaking  or  proceeding  in  any  manner 
wlutsoever  to  secure  Uie  signature  oi  said  D. 
E.  Pendleton  on  said  note. 

That  no  part  of  the  principal  sum  or  interest 
has  been  paid,  excepting  the  sum  of  $43.60, 
which  was  paid  on  May  16,  1918,  although 
plaintiff  haa  demanded  payment. 

That  the  sum  of  $25  is  a  reasonable  sum  to 
be  allowed  to  plaintiff  for  his  attorney's  fee  in 
this  action. 

2.  The  complaint  all^^  that  the  payee 
named  In  said  iwomlasory  note  la  a  flctitloiis 
vetBoa.  The  answer  does  not  deny  this  al- 
legation. The  answer  alleges^,  Inter  alia: 

That  Edgar  and  Susee,  conspiring  together  to 
obtain  from  the  defendant  Foidleton  |400  for 
tbeir  own  use  and  benefit,  "agreed  to  and  did 
indiiee  and  persuade  the  said  I>.  B.  Pendleton 
to  become  a  security  upon  and  sign  a  note  for 
the  sum  of  $400,  poya&Ie  to  e  per«oti  not  Uving, 
•or  in  txittenoe,  to  wit,  one  Joke  Oole,  substan- 
tlall7  as  in  said  complaint  particularly  set 
forth. 

The  answer  does  not  state  that  the  defend- 
ant Pendleton  did  not  know  that  "Jake  Coltf' 
was  a  flctltloas  person.  There  was  no  Issue 
made  or  tendered  in  the  pleadings  as  to 
whether  the  makers  of  said  note  knew  that 
Cole  was  a  flctltlons  person.  The  defendant 
alleges  that  the  other  makers  of  said  note 
persuaded  hita  to  sign  said  note,  which  wot 
pavabte  to  a  person  not  in  evUtence,  to  wit, 
•Jake  Cole." 

The  trial  court  expressly  fonnd  that  the 
"defendants  Thomas  Edgar,  D.  E.  Pmdte* 
ton,  and  J.  Snsee  executed  and  delivered  to 
the  plaintiff  said  promissory  note."  This 
flndlng  conduslTely  shows  that  said  note  was 
ezeeated  and  delivered  to  ttte  plaintiff  iv 
Pmdleton  and  his  comakers.  It  was  not  ex- 
ecQted  and  delivered  to  some  other  person, 
and  by  that  person  transferred  to  the  plain- 
tiff. The  defendant  Pendleton  executed  and 
delivered  it  to  the  plaintiff,  and  the  plaintiff 
was  in  fact  the  payee  of  the  note,  although 
It  purported  to  be  payable  to  the  order  of 
"Jake  Cole,"  who  was  a  flctltloas  person. 
The  plaintltt  was  at  all  times  the  owner  and 
holder  of  said  note. 

The  court  below  expressly  found  that  the 
said  note  was  executed  and  delivered  by  the 
makers  (Including  Pendleton)  to  the  plaintiff, 
and  that  the  plaintiff  paid  for  said  note  on 
ielivery  thereof  the  sum  of  $400.  These 
tlndlnga  import  that  the  note  was  executed 
ud  delivered  by  the  makers  thereof  to  the 
plaintiff,  and  that  the  philntlff  at  the  time 
of  said  delivery  paid  to  the  makers  for  said 
note  $400.  The  court  found,  also,  that  the 
plaliMll^  In  recelTliig  said  not^  relied  Uag&- 


ly  upon  ttie  fftct  that  tt  was  fll8;ned  by  the 
dtfendant  Pendletm.  The  court  found,  also : 

"Ibat  the  defendant  D.  B.  Pendleton  waa  In- 
duced to  sign  said  note  as  maker  thereof  by  the 
defendants  Thomas  Edgar  and  J.  Susee  upon 
representationB  that  Thomas  Edgar  and  J. 
Susee  needed  the  money  to  release  an  attach- 
ment which  was  at  that  time  kvied  against  their 
saloon,  and  that  as  between  the  makers  of  said 
note  D.  B.  Pendleton  was  an  accommodation 
maker,  but  that  plaintiff  had  no  notice  or  knowl- 
edge of  any  representations  or  agreement  as 
between  the  makers  of  said  note." 

The  court  found,  also,  that  the  plaintiff 
was  not  a  party  to  any  understanding  or  pro- 
ceeding in  any  manner  whatsoever  to  secure 
the  signature  of  the  defendant  Pendleton  to 
said  note,  and  that  the  plaintiff  is  the  owaue 
and  bolder  thereof.  The  findings  show  that 
the  idalnttff  had  nothing  to  do  with  induc- 
ing the  defendant  Pendleton  to  sign  said 
note,  and  had  no  notice  or  knowledge  as  to 
tiie  represoitatlons  that  the  other  maken 
made  to  Pendleton  to  Induce  him  to  sign 
said  note. 

S.  It  la  oeortaln  Cnno  the  flndingB  that  fibe 
defendant  Pendleton,  and  bis  comaken 
thOTeof,  ezecnted  and  delivered  to  the  plain- 
tiff aaid  note^  and  tiuit  the  plaintiff  at  the 
same  time  paid  to  the  dettedant  Pendleton 
and  hla  oomakeis,  in  amaideratlon  of  their 
enentSng  and  deUvering  said  note  to  him, 
$40a  The  matera  of  .said  note  bwrowed 
said  money  for  the  use  and  benefit  of  Edgar 
and  Snsee,  to  release  thahr  said  property 
from  said  attadiment  llai.  Tba  plaintiff  did 
not  kaov  what  anangmnents  m  reiiresenta- 
tiona  were  made  by  Bdgar  and  Snsee  to  in- 
dnce  Pendlrtiba  to  sAri  Oie  note,  and  the  flnd- 
Inga  ahow  that,  ta  loaning  said  $400  to  the 
maken  of  said  note,  the  pUlntUt  nUed 
lai^ly  on  the  &ct  that  tba  defendant  Pen- 
dleton bad  alibied  the  notfc 

The  defendant  Pendletoa  does  not  allege 
In  hla  answer  that  he  did  not  know,  irtun  he 
signed  said  note,  that  "Jake  Oole,"  the  stated 
payee  thereof,  was  a  fictitious  person.  There 
was  no  Issue  upon  the  pleadings  on  that 
point,  and  the  court  below  did  not  find  In 
regard  thereto.  It  does  not  appear  that  the 
defendants  asked  the  court  to  make  a  finding 
on  that  point  Ibe  defendant  Pendleton  In 
his  brief  says : 

"Pendleton  having  signed  said  pnunliamT 
note  upon  the  belief  that  Jake  Cole  was  a  real 
person,  when  in  fact  he  was  a  6ctftioua  per- 
son, there  could  be  no  privity  between  the  said 
purchaser  of  said  note  from  Edgar  and  the 
accommodation  maker,  D.  E.  Pendleton." 

The  defendant  Pendleton  does  not  allege  In 
his  answer  that  he  believed  "Cole"  to  be  a 
real  person.  He  failed  to  make  any  such  al- 
legation. The  amended  complaint  and  the 
answer  allege  that  he  was  a  fictitious  person ; 
but  it  is  not  alleged  that  any  party  to  said 
note  believed  him  to  be  a  real  person. 

The  plaintiff  did  not  purchase  said  note 
from  Edgar.  The  note  was  executed  by  Pen- 
dleton and  his  comakers  to  the  plaintiff,  and 
the  latter  paid  them  the  $400  therefor.  No 
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person  but  tiw  plalnlltt  erer  owned  or  beld 
said  note.  It  was  not  transferred  to  him. 
He  was  the  real  payee  thereof,  and  the  court 
below  found  that  be  Is  "the  lawfnl  owner 
and  holder  thereof."  "Cole"  never  held  said 
note  or  had  any  Interest  In  It 

[1]  4.  The  defendant  Pendleton  contends, 
also,  that  as  "Cole"  was  a  flctttlons  iierson. 
and  the  note  was  payable  to  his  order,  the 
platntUT  coQld  obtain  no  title  thereto  unlesB 
he  and  the  otber  makers  knew,  when  they 
signed  the  note,  that  "Cole"  was  a  fictitious 
person.  He  seems  to  admit  that  If  the  mak- 
ers of  the  note  knew,  when  they  executed  it, 
that  It  was  payable  to  a  fictitious  person,  It 
was  payable  to  bearer,  in  I^al  effect,  and 
that  It  would  pass  by  delivery,  like  any  other 
note  payable  to  bearer.  By  section  5842,  L. 
O.  li.,  it  is  provided,  inter  alia,  that  a  note 
made  payable  to  the  order  of  a  fictitious  or 
nonexistent  person  is  payable  to  bearer.  If 
the  person  who  makes  It  so  payable  knows 
that  tlie  payee  Is  a  fictitious  or  nonexistent 
person.  Some  cases  are  cited  that  bear  out 
tbe  rule  stated  by  this  statute. 

S.  The  findings  of  the  trial  court  cover  and 
sustain  all  of  the  material  allegations  of  the 
amended  complaint,  and  cover  all  the  Issues 
made  by  the  pleadings.  If  the  amended  com- 
plaint Is  sufficient  to  snstaln  the  Judgment, 
the  latter  should  be  affirmed. 

[2]  6.  When  a  complaint  has  not  been  atr 
tacked  by  motion  or  demurrer,  and  it  con- 
tains allegations  from  which  a  fact  neces- 
sary to  be  alleged  may  be  Inferred,  it  will  be 
held  good  after  verdict,  although  it  would 
have  been  bad  on  donnrrer,  and  every  rea- 
sonable inference  or  intendment  will  be  in- 
voked to  support  a  complaint  after  verdict 
Baker  City  v.  Morphy.  80  Or.  405,  42  Pac. 
13S,  85  L.  B.  A.  88;  McCaU  v.  Porter.  42  Or. 
40,  70  Pac.  820,  71  Pac  976;  Drake  v. 
SwortB.  24  Or.  US,  38  Pac.  068;  Davis  v. 
Walt,  13  Or.  426,  8  Pac  886;  Bade  v.  Hlh- 
berd,  BO  Or.  SOI,  OS  Pac.  364.  As  there  was 
no  objecUon  to  the  amended  comiAalnt  until 
it  reached  this  court,  every  reasonable  in- 
ference will  he  invoked  to  sustain  it  Ordi- 
narily, persons  executing  promissory  notes 
know  file  persons  to  whom  tb^  «xecnte 
them. 

[S]  The  amended  complaint  alleges,  and 
the  trial  court  found,  that  the  said  promis- 
sory note  was  executed  and  delivered  by  the 
makers  thereof  to  the  plaintiff,  and  that  the 
plaintiff  at  that  time  paid  as  a  consideration 
tor  said  note  $400,  and  that  "Jake  Cole." 
whose  name  appears  as  payee  of  said  note, 
is  a  fictitious  person ;  that  said  note  was 
never  delivered  to  him,  and  that  he  never 
had  any  Interest  thereto.  We  think  that  we 
may  reasonably  infer,  after  verdict  or  find- 
ingt  of  fact,  that  the  defendant  Pendleton, 
and  the  other  makers  of  said  note,  when  they 
executed  said  note  to  the  plaintiff  and  re- 
ceived from  him  the  $400  therefor,  knew 
that  "Jake  Cole"  was  a  flctltloaa  person  and 


that  tbe  real  payee  tiiereof  was  flw  person 

to  whom  th^  executed  and  deUv«ed  the 
note  and  who  paid  them  the  9400.  All  admit 
that  he  was  a  flctltioas  ponon.  In  the  at>- 
sence  of  any  showing  or  avennenta  to  tlie 
contrary,  we  deem  it  reasonable  to  infer,  on 
the  hearing  in  this  court,  that  all  the  parties 
to  the  note  knew  that  be  was  a  flctltloaa  per> 
son. 

It  is  only  reasonable  to  lnf6r.  In  tbe  absence 
of  any  avwment  to  tbe  contrary,  that  tbe 
makers  of  the  note  knew  with  whom  they 
were  contracting  when  they  made  the  note. 
It  Is  expressly  toond  that  they  made  and  de- 
livered the  note  to  the  plalntifT,  and  that  h« 
at  the  time,  that  they  delivered  the  note  to 
him  paid  them  the  $400.  It  is  reasonable  to 
presume  prima  facie  that  they  understood 
that  they  were  dealing  with  the  plaintiff 
only,  and  that  they  knew  who  he  was,  and 
that  his  name  was  not  "Jake  Cole."  We 
have  a  right  to  invoke  all  reasonable  infer- 
ences to  support  the  complaint,  when  it  has 
not  been  attacked  by  demurrer  or  motion^ 
and  an  answer  thereto  has  been  filed,  and  tbe 
question  as  to  Its  sufficiency  is  raised  after 
verdict  or  findings  of  fact  by  the  trial  court 

If  the  defendant  Pendleton  desired  to  make 
the  point  that  the  makers  of  the  note  did 
not  know  when  they  made  It  that  the  payee 
was  a  fictitious  person,  he  should  have  al- 
leged that  fact  in  bis  answer ;  but  he  failed 
to  do  so.  He  did,  however,  allege  that  Edgar 
and  Susee  did  induce  and  persuade  him  to 
sign  a  note  for  $400,  payable  to  a  person  not 
Uving  or  in  existence,  to  lojf,  one  "Jake 
Cole."  substantially  as  set  forth  in  the  com- 
plaint; but  he  omitted  to  say  .that  he  or 
they  did  not  know  that  "Cole"  was  a  ficti- 
tious person  when  they  signed  tbe  note. 

[4]  7.  When  an  action  at  law  is  tried  by 
tbe  court  without  a  Jury,  it  la  Incumbent  <»i 
the  court  at  Its  own  motion  to  make  and  file 
findings  of  fact  covering  tbe  material  Issues 
raised  by  the  pleadings.  Where  either  pari? 
desires  flndings  on  Issues  made  by  the  evi- 
dmce  outside  the  pleadings,  but  deemed  im- 
portant for  a  presentation  of  the  questions 
involved,  the  proper  practice  Is  to  request  the 
court  to  make  such  findings,  and,  without 
such  a  request  error  cannot  he  predicated 
upon  a  failure  of  the  trial  court  to  make 
such  desired  findings.  See  Jennings  v.  Fra- 
zler,  46  Or.  470,  80  Pac.  1011. 

In  this  case  the  trial  court  made  findings 
of  fact  covering  tbe  Issue  made  by  the  plead- 
ings, and  the  appellauta  did  not  ask  for  any 
further  or  difterebt  findings.  The  facts  of 
this  case  differ  from  the  facts  In  most,  if 
not  all,  of  tbe  cases  dted  by  the  appellants. 
In  this  case  the  makers  of  the  note  made  and 
delivered  it  to  the  plaintiff,  and  at  the  same 
time  be  paid  them,  in  consideration  of  the 
execution  of  the  note  to  him,  the  $400  men- 
tioned therein.  Neither  "Jake  Cole"  nor  any 
other-person  ever  owned  or  h^d  or  had  any 
Interest  in  the  note.  It  was  never  indorsed 
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or  transftered  to  any  om.  Tbe  ptalntlff  was 
In  fhct  the  payee.  We  hold,  under  fbe  facts 
of  tblB  case,  as  stated  supra,  tbat  Qie  makers 
of  the  note,  wben  they  ezecated  It  and  made 
it  payable  to  the  order  of  "Jake  CMe,"  a  fic- 
titious person,  biew  tltat  he  was  a  fictitious 
person,  and  hence  that  the  note  was  legally 
payable  to  bearer,  under  section  S842,  h.  O. 
L.  The  statute  gorerns.  and  It  Is  not  neces- 
sary to  dte  cases  relating  to  this  point 

We  do  not  find  it  neoessuy  to  decide 
vbettaer  the  note  woold  hare  been  valid,  un- 
der the  facts  of  this  case.  If  It  had  appeared 
that  the  makers  thereof  did  not  know  Hut 
"Jake  Cole"  was  a  fictitious  person  at  the 
time  that  they  signed  It  We  tod  no  error  in 
the  record. 

The  judgment  of  the  court  below  is  af* 
firmed. 

McBBlDE,  G.  X,  and  MOOBB  and  BUB- 
MTTT,  33.,  concur. 


TE21PLET0N  v.  BOCKLEB.. 
(Snimme  Ooart  of  Ongon.    Nor.  24.  1914.) 

1  Phofxbtt  (8  9^— CoNTUfnAiTOB  OT  Tnu— 

PBBsmmioiT. 

Under  L.  O.  L.  S  799.  subd.  33.  where  it 
is  admitted  that  the  title  to  property  is  in  a 
person  November  9.  1908.  it  will  be  presimiedi 
in  the  absence  of  evidence  to  the  contrary,  that 
the  title  continued  so  on  Noronber  15. 19W. 

[Ed.  Note.~For  other  eases,  see  Property. 
Dec  Dig:  f  9;*  Bvidenee.  Gent  Dig.  |  ST.] 

2.  PaoPBBTT  ({  9*)-'£VIOBR0B  AB  TO  TXTIA— 

WuoBT  AND  BDmcLSNCT— Adding  Pbb- 

SUMFTIOH  TO  EQUAU.T  BALUTOBD  ETI- 
UlfCK. 

Where  in  an  equity 'suit  for  an  accountinK 
the  evidence  fa  exactly  counterbalanced  by  the 
teitim(»T  of  the  pertfes,  neither  of  whom  ie  im- 
peached, but  the  complainant  is  entitled  to  the 
presomption  of  evidence  of  title,  declAied  to  be 
eridence  by  L.  O.  L.  j  793.  admitted  to  have 
becB  m  him.  the  evidence  of  defendant  will  be 
cmuidend  insoffietent  to  sostain  his  oonten- 

tiOB. 

lEd.  Note.— For  other  cases,  see  Property, 
Dec  Dig.  S  9;*  Evidence,  Cent.  Dig.  |  24B7.] 

3.  TbOVEB  and  CoifVEBSION  4*)— PBOOKBDS 

OF  Tkubt  Pbofektt. 
Where  it  was  agreed  that  the  creditor 
should  take  the  debtor's  sheep  to  manage,  care 
for,  and  sell  and  account  to  debtor  after  de- 
duction of  debts,  and  the  creditor  sold  the  aheep, 
took  a  note  and  mortgage  in  hie  own  name,  de- 
syiiiK  that  any  part  of  It  bdonged  to  the  debtor, 
M  is  guilty  of  conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Couversion,  Cent.  Dig.  SS  25-37;  Doc.  Dig.  S 

4.  Tbusts  (S  1*)— "TfiUST"— Depinitiok. 

A  "trust"  is  an  equitable  obligation,  either 
crpressed  or  implied,  resting  upon  a  person  by 
Raaon  id  a  confidence  reposed  in  bim  to  apply 
or  deal  with  property  for  the  benefit  of  some 
other  person  or  for  the  benefit  of  himself  and 
iQother  or  others,  according  to  such  confidence; 
it  18  holding  of  property  subject  to  a  duty  of 
unploying  it  or  applying  its  proceeds  according 


to  directions  given  by  tiie  person  from  whom 
it  was  derived. 

[Ed.  Note.— For  other  caaea,  aee  Trosts.  Cent 
Dig.  $  1;  Dec  Dig.  |  !.•  ^ 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Trust] 

6.  INTBBSST    (S  31*)— GONVEBSION  Or  TbUST 

Peopbbtt— Ratb  OF  InriBBST. 

A  creditor  c<mvertbiig  the  proceeda  of  prop- 
erty held  in  trust  for  his  debtor  will  be  charged 
wiUt  interest  at  6  per  cent,  per  annum,  though 
the  creditor  ia  in  poasesBion  of  an  unpaid  note 
and  mortgage  for  part  of  the  property  bearing 
a  greater  tats  of  interest  thsn  6  per  cent 

[Bd.  Nota^Fw  other  cases,  see  Interest 
Cent  Dig.  H  M-eT;  Dea  Dig.  |  81.*] 

6.  ACOOUNT  (I  12*)  —  JUBIBDIOTION— "FlDU- 
OIABZ  CaPAOXTT." 

Courts  of  equity  have  jurisdiction  to  settle 
acconnta  whenever  a  fldudary  relation  exlsta 
between  the  parties  and  the  dntr  to  render  an 
account  to  one  of  the  parties  rests  on  the  oth- 
er, and  a  person  is  said  to  act  or  receive  money 
or  contract  a  debt  in  "fiduciary  capacity"  where 
the  business  which  he  transaeta  or  the  mtmey  or 
property  which  he  handles  is  not  his  own  or  for 
his  own  benefit  and  the  term  is  not  restricted 
to  technical  or  express  tra&ts  but  includes  such 
offices  or  relations  aa  those  of  attorney  at  law, 
guardian.  «eeutor,  broker,  agent  director  of 
corporation,  etc. 

[Ed.  Note.-— For  other  cases,  see  Account, 
Cent  Dig.  SH  62-70 ;  Dec.  Di*.  S  12.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fiduciary  Capacity  or 
Oharacttt.] 

7.  Tbusts  (f  859*)— GoNvzasioir  or  Tbttbt 

PBOPBBTT— AOOOTJHTtMO. 

Where  a  sheep  owner  in  order  to  relieve 
himself  from  debt  turned  over  bis  sheep  to  a 
creditor  to  manage,  care  for,  and  sell  and  with 
the  proceeds  pay  expenses  and  discharee  debts 
owing  by  the  owner,  and  pay  the  balance  to 
the  owner,  eqaity  has  complete  jurisdiction  as 
for  an  accounting  where  it  is  claimed  that  the 
creditor  has  converted  the  trust  property. 

[Ed.  Note.— For  other  cases,  see  Trusts.  Cent 
Dig.  B  5M,  560.  666;  Dec.  Dig.  t  359.*} 

a  Bqihtt  (I  S9*)-JuBin>ie>xoii  —  OoMPum 
Rnun. 

A  court  of  equity  whicfa  has  obtained  ju- 
risdiction at  a  oontroverey  on  any  ground  for 
any  purpose  will  retain  aoch  jorisdlction  for  the 
administering  of  complete  relief  and  dotag  en- 
tire joadee  with  respect  to  the  subject-matter 
of  the  dispute. 

[S)d.  Note.— For  other  cases,  see  Eoidty,  Cent 
Dig.  K  104-114;  Dec  Dig.  i  3».«] 

9.  EQUITT    (S  39*)~JUBI8DZOTt01f— GoUFZATK 

Belief— Question  Dxtebuinbd. 

A  court  of  equity,  when  its  jurisdiction  has 
been  invoked  for  any  equitable  purpose,  will 
proceed  to  determine  any  other  equities  existing 
between  the  parties  connected  with  the  main  ob- 
ject of  the  suit  and  grant  all  relief  necessary 
to  on  entire  adjustment  of  such  subject,  provid- 
ed it  is  authorized  by  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  «§  104-114;  Dec.  Dig.  fi  89.*] 

In  Banc  Appeal  from  Circuit  Court  Mor- 
row County;   Gilbert  W.  Phelps,  Judge. 

Suit  for  an  accounting  by  F.  M.  Teinpleton 
against  Charles  Bockler.  From  a  decree  for 
defendant,  plainUfl  appeals.  Beversed. 

Sam  E.  Yan  Vactor,  of  Heppner,  for  ap- 
pellant O.  E.  Woodson,  of  Heppner,  for  re- 
sp<md«at 


*For  cthar  easM  see  nm»  tuple  and  aectlon  NUHBBR  in  Dee.  Bif .  *  Am.  Dig.  Kvy-Vo.  Boiies  ft  Rep'r  ladezes 
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BAMSBT,  J.  In  September  1906,  tbe 
plaintiff  owned,  la  Eastern  Or^on,  a  farm, 
8300  head  of  ahe^,  and  otiier  pencnul  prop- 
erty. Tbe  farm  eras  incumbered  wltb  a 
mortgage  for  about  ¥12,500.  These  lOieep 
were  In  two  bands,  and  the  defoidant  held  a 
mortgage  on  one  band  for  $5,000  and  Interest, 
and  tbe  tnnk  of  H^pner  held  a  mortgage  on 
the  other  band  for  f4,000  and  Interest  The 
plalntifl  owed  other  debts  amounting  to  from 
fl,200  to  92,400  that  were  not  secured.  His 
total  indebtedness,  including  Interest^  was 
approximately  $24,000.  The  price  of  sheep 
was  at  that  time  low,  and  the  plaintiff  was 
financially  embarrassed,  and  threatened  with 
a  suit  to  foreclose  the  mortgage  on  his 
farm.  The  defendant  Is  possessed  of  financial 
means,  and  has  had  experience  in  the  sheep 
business.  The  plaintiff  applied  to  him  fOr  as* 
slstance  In  the  fall  of  1908.  a%e  defendant 
took  up  the  mortgage  for  $4,000  and  interest 
held  by  the  bank  of  Heppner,  and  on  No- 
vember 9,  1909,  the  plaintiff  executed  to  him 
a  new  chattel  mortgage  on  all  of  the  plain- 
tlfTs  said  sheep  for  the  amount  of  tbe  mort- 
gage that  he  had  on  part  of  said  Sheep,  and 
also  for  the  amount  of  the  mortgage  that  the 
bank  of  Heppner  held  as  stated  supra,  the 
new  mortgage  being  executed  for  $10,085, 
that  being  the  total  amount  of  said  two  mort- 
gages, with  accrued  Interest.  This  new  mort- 
gage was  executed  in  lieu  of  the  other  two 
mortgages,  and  It  bore  Inter^t  at  the  rate 
of  10  per  cent  per  annum.  The  complaint 
sets  out  substantially  the  facts  stated  supra. 
The  complaint  alleges.  In  substance,  also: 

"That  on  or  about  December  20,  1908,  the 
plaintiff,  being  in  debt  as  above  stated,  it  was 
mutually  agreed  by  and  between  tbe  plaintiff 
and  the  defendant,  that  the  defendant  would  as* 
sist  the  plalDtiff  In  the  ruoniog  and  handlinic  of 
said  sheep  antil  the  same  should  be  marketable, 
aod  that  thereafter  and  as  soon  as  said  sheep 
should  become  marketable  the  said  defendant  as 
troBtee  for  plaintiff  would  sell  and  dispose  of 
said  sheep,  together  with  the  wool  to  be  shorn 
therefrom,  in  the  spring  of  1909,  for  the  best 
turn  obtainable  therefor,  and  that  the  proceeds 
derived  tiierefrom  should,  by  the  defendant  as 
said  trustee,  be  applied  as  follows:  First  to  the 
payment  of  the  mnuing  expenses  of  said  sheep; 
second,  to  the  payment  of  the  amount  due  on 
said  promiBsory  note  to  defendant;  third,  to  the 
payment  of  the  said  unsecured  claims  hereinbe- 
fore mentioned,  and  reasonable  compensation 
to  the  dpfendant  for  such  services.  That  It 
was  expressly  understood  and  agreed  by  and  be- 
tween the  plaintiff  and  defendant  at  said  time 
that  after  making  the  payments  as  above  set 
forth  the  defendant  was  to  account  to  plaintiff 
for  any  sums  of  money  then  remainin)?  in  his 
hands  from  tbe  sale  of  said  sheep,  and  pay  such 
sums  over  to  plaintiff.  That  thereafter  and 
during  tbe  year  of  1909,  the  defendant  as  such 
trustee  and  agent  of  tbe  plaintiff  took  Into  hia 
possession  the  whole  of  said  personal  property, 
together  with  65  tons  of  hay,  which  plaintiff 
delivered  to  defendant  under  the  terms  and  con- 
ditions of  said  agreement  and  sold  and  disposed 
of  the  whole  thereof,  together  with  the  wool 
shorn  from  said  sheep  during  the  spring  of  1909. 
and  received  therefor  the  total  sum  of  about 
$22,000,  the  exact  amount  of  which  plaintiff 
iM  unable  to  state.  That  out  of  the  funds  so  re- 
ceived tbe  said  defendant  has  paid  said  promis- 
sory note,  the  runninf  expenses  of  said  sheep 


and  a  part  of  the  said  nnsecured  claims.  Thtit 
the  whole  amount  so  paid  out  by  defendant  does 
not  exceed  in  the  aggregate  more  than  $14,000, 
and  that  reasonable  c(HnpenBation  for  the  de- 
fendant's aerrfce  as  saeh  trustee  and  asent  is 
the  sum  of  $500,  and  that  aftn  applying  the 
moneys  received  from  said  sale  in  accordance 
with  said  agreement  there  remained  in  the  pos- 
session of  defendant  the  sum  of  abmt  $6,500. 
which  sum  was  immediately  dne  and  owins 
from  defendant  to  plaintiff.  That  the  defend- 
ant, in  violation  of  the  terms  of  his  said  trust, 
and  with  the  intent  and  for  the  purpose  of  de- 
frauding the  plaintifl,  has  and  does  wrongful- 
ly and  unlawfully  retain  and  conTsrt  to  fats 
own  use  the  wbole  of  said  sum.  except  the  sum 
of  $600  thereof,  paid  to  plaintiff  by  defendant 
since  the  said  sale,  and  prior  to  the  commence- 
ment of  tbda  suit.  That  plaintiff  is  unable  to 
all^e  the  nact  amount  of  money  received  by 
defendant  for  said  personal  property,  or  the 
exact  amounts  by  him  paid  out  on  the  indebted- 
ness of  plaintiff  and  as  running  expenses  of 
said  sheep,  tor  the  reason  that  tbe  defendant 
has,  at  all  times  since  the  sale  of  said  personal 
property,  foiled  and  refused  to  render  to  plain-* 
tts  an  account  thereof,"  etc. 

The  defoidant  demurred  to  the  complaint, 
alleging  thfit  It  does  not  state  facts  sufBdent 
to  constitute  a  cause  of  suit,  or  to  entitle  the 
plaintiff  any  relief.  The  demurrer  was  over- 
ruled. The  answer  denied  much  of  tbe  com- 
plaint, bat  admitted  parts  tbeeeot^  and  set 
up  new  matter.  The  answer  alleges,  sub- 
stantially, the  following  aa  the  chief  defense : 

"That  it  was  mntoally  agreed  by  and  between 
plaintiff  and  defendant  that  defendant  should 

assist  plaintiff  in  delaying  and  postponing  fore- 
closure upon  said  real  property  and  in  boldint; 
and  runnii^  said  personal  property  thereon  un- 
til such  personal  propwty  could  be  mM  fmr  its 
reasonabre  Talne,  which  it  did  not  then  com- 
mand; that  against  the  aid  and  assietance  of 
defendant,  plaintiff  would  put  up  all  of  his 

r'ty  and  interest  in  and  to  all  of  said  ^eep. 
all  of  said  horses  and  hay,  and  that  open 
the  sale  of  soch  personal  property  as  atoreaald, 
and  after  payment  of  the  ^penses  of  running 
said  personal  proper^,  plaintiCs  mortgage  and 
certam  unsecured  claims,  all  remaining  proceeds 
from  soles  and  all  of  the  personal  prop^ty.  if 
any,  mnalning  ansoid  should  belong  equally 
to  and  be  divided  equally  between  plaintiff  and 
this  defendant.  That  in  pursuance  of  said 
agreement  defendant  immediate  entered  into 
joint  control  and  direction  of  said  peracmal 
property  with  plaintiff,  and  advanced  about 
$2,500  m  money  and  pledged  his  credit  for  oth- 
er large  sums  for  the  running  expenses  of  said 
personal  property  and  to  meet  claims  that  were 
a  statutory  lien  against  same,  and  farther  ob- 
ligated himself  upon  an  undertaking  in  tbe  sum 
of  $13,000  to  prevent  a  foreclosure  sale  of  said 
real  property  and  to  procure  and  retain  the  use 
of  same  for  pastorage  and  for  the  purpose  of 
raising  feed  for  said  personal  property,  and 
defenout  gave  all  of  his  time,  mbor,  and  at- 
tention to  assisting  plaintiff  in  tbe  runninK  and 
management  of  said  personal  property  and 
business  from  tbe  date  aforesaid  until  about 
the  7th  day  of  Januaty,  1910,  and  that  during 
all  of  said  time  plaintiff  had  an  equal  voice  and 
discretion  with  the  defendant  in  the  runnlnir 
and  management  of  said  stock  and  business  and 
in  the  disposition  of  the  proceeds  derived  there- 
from. That  on  or  about  the  Ist  dar  of  Novem- 
ber 1909,  defendant's  note  secured  by  a  mort- 
gage on  said  sheep  had,  by  payments  thereon, 
been  reduced  to  the  sum  of  $6300:  that  there 
were  then  in  the  hands  of  plaintiff  and  defend- 
ant and  belonging  to  said  business  1,960  head 
of  ewes,  28  bucks,  1,534  lambs,  20  head  of  hors- 
es, and  about  200  tons  of  hay.   Hut  plaintiff 
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therenpon  propoBed  to  defendant  that  defendant 
accept  ■said  1.960  ewes,  28  bucks,  and  about 
56  tons  of  hay  in  full  payment  of  defendant's 
claim  foi  the  balance  dne  apon  Ms  note  and 
mortKage.  and  that  defendant  accepted  sach 
proposition  of  plaintiff  and  received  and  took 
over  said  1.960  ewes,  28  bocks,  and  about  55 
tons  of  tiay  in  payment  of  the  sum  due  him  up- 
on said  note  and  mortgage.  That  thereupon 
and  at  that  time  plaintUC  and  defendant  had  a 
fall  and  complete  accountiiv  and  settlement 
coDCeming  said  business,  and  that  defendant 
then  and  there  fumlBhed  to  plaintitF  an  itemized 
statement  in  writing  of  all  sums  received  and  dia- 
bnned  In  the  running  ot  said  business  and  per- 
sonal property  fnan  the  time  defendant  entered 
into  joint  management  theieot  to  audi  date  of 
accounting,"  etc 

The  reply  admits  parts  of  the  answer,  but 
d«iies  other  portlona  thereof.  The  court  be- 
low entered  a  decree  in  favor  of  the  defend- 
ant ^lamiMtiwg  the  suit  without  prejudice, 
etc. 

1.  The  OQort  b^ow  required  the  defendant 
to  render  and  present  an  account,  and  the 
account  presented  showed  that  he  had  receiv- 
ed, bdouglng  to  the  plaintiff,  in  the  business 
referred  to  In  the  complaint,  the  aggregate 
sun  of  $11,7101.45.  and  that  be  bad  expended 
for  the  benefit  of  the  plaintiff  In  said  busi- 
ness items  Bggrcsatlng  $11,684.39.  He  ad- 
mits owing  the  plaintiff  a  balance  of  $160 
which  he  tendered  the  plaintiff,  before  this 
suit  was  commenced.  The  said  account  stat- 
ed the  Items  of  receipts  and  ot  expenditure 
in  detan.  The  defendant  kept  an  account  of 
the  Items  <kC  said  business,  but  the  plaintiff 
did  not  do  so.  The  plaintiff  did  not  materi- 
all7  dispute  any  of  the  items  of  said  account, 
but  contended  that  it  foiled  to  ln<dnde  any 
account  of  tbe  sale  ot  shee^)  by  the  defendant 
to  Baxter  &  Johnson.  The  defendant  sold  to 
Baxtw  ft  Johnson,  on  November  16,  1909,  1.- 
960  bead  of  ewes,  56  tons  of  hay,  and  28 
budv  for  $10,400,  and  took  notes  and  mort- 
gages for  said  sheep  in  Mt  own  name.  The 
defendant  admits  that  Uiose  sheep  belonged 
to  the  i^alntlff  at  one  time.  The  plaintiff, 
as  shown  sopra.  on  Norember  9,  1008,  mort- 
gaged to  the  defendant  3300  sheep  to  secure 
the  payment  of  said  $10,085.  The  sheep  sold 
to  Baxter  A  Johnson,  in  November,  1909,  are 
a  part  of  those  sheep,  and  they  belonged  to 
the  plaintiff,  unless  he  disposed  of  them  to 
the  defendant  between  November  9. 1908,  and 
the  date  of  said  sale  to  Baxter  ft  JcAnson, 
PD  November  15,  1909. 

If  the  plaintiff  did  not,  In  some  way,  be- 
tween November  9,  1908,  and  November  15, 
1909,  Test  the  title  to  said  sheep  in  the  de- 
fendant, the  proceeds  of  the  sale  of  said 
Bheep  belonged  to  the  plaintiff,  subject  to 
the  payment  of  the  balance  then  owing  from 
the  plaintiff  to  the  defendant  on  said  mort- 
gage, executed  to  the  defendant  on  November 
9,  1908,  as  stated  supra.  Did  the  plaintiff, 
by  any  means,  convey  to  the  defendant  title 
to  said  sheep  and  hay,  between  November  9, 
IH08,  and  November  15,  1909,  the  date  of  the 
sale  of  said  sheep  and  hay  to  Baxter  &  John- 
ami  This  Is  the  main  question  for  decision. 


2.  The  defmdant^B  conteotion  la  set  forth 
in  his  brief  ttins : 

"Plaintifr  and  defendant  ran  and  managed 
Boid  personal  property  Jointly  from  November 
8,  1908,  until  the  winter  of  1909,  or  14  months, 
each  having  an  equal  voice  in  the  management 
thereof.  On  Nov«nber  1,  1909,  defendant's 
note  had  been  reduced  to  $6,218.22.  The  prop- 
erty then  on  hand  consisted  of  1,960  ewes,  1,534 
Iambs,  28  bucks,  20  horses,  and  about  200  tona 
of  bay.  By  mutual  agreement  at  that  time  be- 
tween defendant  and  plaintiff  defendant  accept- 
ed the  1.960  ewes,  28  bucks,  and  65  tons  of  hay 
in  payment  of  the  balance  due  on  bis  note,  and 
the  note  was  thereafter  delivered  over  to  plain- 
tiff. On  or  about  the  15th  day  of  November, 
1909,  defendant  sold  said  1.960  head  of  ewes, 
28  bucks,  and  55  tons  of  hay  to  Baxter  &  John- 
son of  Spray,  Or.,  taking  their  note  for  the 
sheep  secured  by  a  chattel  mortgage  on  the 
sheep  in  the  sum  of  $9,850.  In  the  month  of 
January  thereafter  defendant  left  plaintiffs 
place  and  terminated  his  xelatitmshlp  with 
plaintiff,  making  no  further  claim  upon  the  re- 
maining property." 

The  plainUfTs  contention  la  as  follows: 
*TbA  defendant  went  into  possession  of  the 
said  mortwed  property  and  continued  In  pos- 
session of  the  name  until  about  the  15th  day  of 
November,  IQOd,  and  during  said  time  disposed 
of  considerate  thereof.  That  on  or  about  the 
said  date  he  had  in  his  possession  of  said 'prop- 
erty. 1,060  head  <^  ewes,  66  tona  of  hay,  and  26 
bucks,  which  he,  on  or  idiont  November  16, 
1909  (Evidence  Book  2,  page  46)  sold  to  Bax- 
ter &  Johnson  for  the  sum  of  $10,400,  taking 
notes  and  mortgages  therefor  payable  to  himself, 
and  wtdeh  he  converted  to  bis  own  use.  claim- 
ing to  do  so  under  the  agreement  alleged  In 
bis  farther  and  separate  answer,  and  which 
was,  according  to  the  testimony  of  the  defend- 
ant, entered  into  between  plaintiff  and  himself 
TO^bally  and  without  witnoses.  According  to 
tin  testimony  of  the  defendant  (Evidence  Book 
2,  pages  28-30)  after  repaying  himself  for  all 
sums  advanced  and  the  amount  due  on  the 
mortgaged  Indebtedness,  together  with  all  the 
nmi^ng  expenses,  tiiere  ronained  In  his  bands 
represented  by  said  prondssory  note  the  sum 
oE  $4,181.78,  the  proceeds  of  the  property  mort- 
gaged to  defendant,  and  which,  defendant  tes- 
tis, represented  a  profit  to  him  In  such  sum 
by  reason  of  the  alleged  agreement  between 
bimadf  and  -plaintlfC." 

The  plaintiff  contends  that  the  defendant 
went  Into  possession  of  said  property  with 
him,  to  assist  him  in  attending  to  said  busi- 
ness and  in  managing  his  proper^,  so  as  to 
prevent  ite  being  sacrificed  at  forced  sales. 
He  says  that  the  arrangement  was  that, 
when  they  had  stoff  to  sell,  they  would  sell 
it,  and  pay  his  Indebtedness,  and.  If  there 
was  any  balance  left,  after  paying  his  debte, 
it  was  to  be  his.  The  plaintiff  testifies  that 
he  told  the  defendant,  that  he  would  pay  him 
for  his  trouble  or  work  and  for  any  money 
that  he  was  out,  and  that  he  would  pay  him 
interest  on  any  monecr  that  he  fumlsbed.  and 
that  he  directed  him,  at  different  times,  to 
keep  a  strict  account  of  aU  moneys  he  paid 
out  The  plaintiff  testifies  that  there  was  no 
partnership  in  the  business,  and  that  he 
never  agreed,  at  any  time,  that  the  defendant 
i^onld  have  or  own  any  part  of  the  property, 
and  that  the  agreement  was  that  they  would 
sell  the  property  and  pay  his  debts,  and  that 
what  remained,  after  dischaiglng  his  indebt- 
edness, should  belong  to  liini.  All  exp«ises 
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were  to  be  paid  imt  of  tbe  proceeds  of  tbe 
propert?.  The  evidence  of  the  defendant 
show8  ttutt  all  expeiwea  of  every  kind  per- 
taining to  the  business,  including  board  and 
traveling  expenses,  were  paid  ont  of  the 
plaintiff's  property.  Tbe  defendant's  ex- 
penses of  every  kind  connected  with  the  busi- 
ness were  ao  paid.  The  defendant  usually 
handled  the  money  and  made  the  sales  of  the 
property.  We  believe  that  he  does  not  claim 
to  have  expended  a  cent  that  was  not  repaid 
to  him.  The  plaintiff  contends  and  testifies 
that  he  told  tbe  defendant,  at  the  beginning, 
that  he  would  pay  him  for  bis  trouble  and 
work,  and  he  is  willing  that  the  d^endant 
be  allowed  for  the  value  of  bis  services.  On 
tbe  other  hand,  tbe  defendant  contends  that, 
at  first  there  was  a  partner^p  between  him 
and  the  plaintiff,  and  that  they  were  to  man- 
age tbe  business  jointly  and  pay  the  plain- 
tlfTs  debts  and  the  running  expenses  of  the 
business,  and  that  what  was  left,  after  doing 
80,  was  to  be  divided  equally  between  them ; 
but  that  after  payments  had  been  made  oq 
his  note  and  mortgage  in  November,  1909, 
80  mat  It  was  reduced  to  $6,218.22,  it  was 
agreed  between  him  and  the  plaintiff  that 
tlie  defendant  should  have  and  accept  the 
1,960  ewes,  28  bucks,  and  66  tons  of  bay  that 
were  subs^uenUy  sold  to  Baxter  &  Johnson, 
In  payment  of  the  said  balance  due  him  on  his 
said  note  ei^  mortgage,  and  tbat  he  obtained 
title  to  said  property  In  that  manner.  He 
testlfles  to  Ills  said  contentioD,  but  he  is  not 
corroborated  in  relation  thereto  by  any  wit- 
ness, or  by  any  drcomstances.  The  plain- 
tiff, by  his  evidence,  denies  said  alleged  facts 
claimed  and  testified  to  by  the  defendant, 
and  asserts  that  there  was  no  partnership 
between  him  and  the  defendant,  and  ttiat  he 
did  not  turn  over  said  sheep  and  .hay  in  pay- 
ment of  said  note  and  mortgage,  or  at  alL 
Neither  of  the  parties  is  Impeached,  and  we 
are  unable  to  determine  which  one  of  them 
has  testified  to  the  truth. 

[1,  2]  3.  It  being  an  admitted  fact  that  the 
sheep  belonged  to  the  plaintiff  on  November 
9,  1908,  there  Is  a  prima  fade  presumption 
that  the  title  to  said  sheep  eontlnned  to  be 
In  him  on  November  15, 1909.  In  his  law  of 
Presumptive  Evidence  (2d  Ed.)  p.  210,  Ur. 
Lawson  says: 

"When  a  person  Ib  proved  to  be  the  own- 
er of  personal  property  with  the  present  rixht 
of  possession,  the  presumption  is  that  be  coi»- 
tinuea  to  be  the  owner,  with  tbe  right  of  poa- 
Bossion,  until  there  is  evidence  that  be  has  part- 
ed with  that  ownership  or  right  of  possession, 
and  the  mere  fact  that  the  property  is  in  the 
possession  of  another,  with  his  consent,  does 
not  raise  a  legal  presumption  of  chanfte  of  ti- 
tle 80  as  to  shift  the  burden  of  proof  upon  the 
original  owner,  to  show  that  he  retains  his  r^ht 
of  property  and  his  right  of  possession  there- 
in." 

Sectltm  790,  U  O.  Ia,  subdivision  S3,  de- 
clares it  to  be  a  disputable  presumption  "that 
a  thing  once  proved  to  exist  contlnncs  to 
exist  as  long  as  la  usual  with  things  of  that 
nature."   Section  793,  Ix  O.  It.,  declares  pre- 
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mimpttoiu  to  be  evidence.  See,  aiao,  16  Cyc 
pp.  10S2,  1065.  This  presumption  aids  the 
plaintiff  on  this  point  The  evidence  of  tlie 
plaintiff  is  entitled  to  the  same  weight  tbat 
the  testimony  of  the  defendant  Is,  and  hence 
we  find  that  the  defendant  lias  failed  to 
make  out  his  contention  tliat  said  property 
was  turned  over  to  him  in  payment  of 
said  note  and  mortgage.  We  find,  also,  that 
the  title  to  said  proi>erty  continued  in  the 
plaintiff  until  it  was  sold  to  Baxter  &  John- 
son on  November  16,  1009,  and  that  the  pro- 
ceeds of  said  sale  belonged  to  tbe  plalatlfl, 
subject  however,  to  the  payment  of  the  bal- 
ance then  owii^  to  the  defendant  upon  said 
note  and  mortgage. 

4.  The  defendant  sold  said  sheep  and  bay 
to  Baxter  &  Johnson  for  the  aggregate  sam 
of  $10,40a  '  Of  this  sum  $550,  the  price  of 
the  h^.  was  paid  to  tbe  defendant  in  cash, 
and  $9,858  thereof,  the  price  of  the  ewes  and 
bucks,  was  not  paid ;  but  Baxter  &  JohhsoD 
executed  to  the  defendant  a  note  for  that 
amount,  bearing  Interest,  and  secured  Its  pay- 
ment by  a  mortgage  upon  said  sheep.  Saia 
note  and  mm-tgage  icere  made  payable  to 
the  defendant.  At  the  date  of  the  sale  of 
said  sheep  and  hay  to  Baxter  &  Jotmson,  the 
plaintiff  owed  the  defendant  on  said  note 
and  mortgage,  executed  to  him  as  stated 
supra,  a  balance  of  $6,218.22,  and  no  more. 
Deducting  said  sum  of  $6^18.22  from  the 
said  sum  of  $10,400,  the  amount  of  the  pro- 
ceeds of  said  sale,  there  remained  of  said 
proceeds  in  the  hands  of  the  defendant,  be- 
longing to  the  plaintiff,  after  discharging 
what  the  plaintiff  then  owed  the  defendant, 
as  stated  supra,  the  sum  of  $4,181.78.  We 
hold  that  this  balance  belonged  to  the  plain- 
tiff at  the  date  of  said  sale.  Referring  in  his 
evidence  to  this  balance  of  $4,18L78  the  de- 
fendant says: 

"If  I  ever  get  the  money  from  Baxter  &  John- 
son (on  the  mortgage)  It  will  represent  what  I 
make  out  of  these  sheep." 

In  other  words,  U  he  collects  said  mort- 
gage, be  will  make  a  clear  profit  out  of  Uie 
bnslnesB  with  tbe  jdalntitl^  amounting  to 
$4,181.7& 

(3]  The  defendant  admits  that  he  owed  tbe 
plaintiff  a  Iwlance  of  $160,  wliidi  be  tradered 
to  tbe  plaintiff  before  this  salt  was  conn- 
menced.  Adding  this  to  tbe  other  item,  we 
find  tbat  Oun  was  owing  to  tbe  plaintiff 
from  the  defoulant  on  November  IS,  1809, 
after  deducting  liie  amount  due  ttie  defend- 
ant j^m  tbe  jdalntlff  on  said  mortgage  of 
November  9,  1908,  a  total  balance  of  $4,- 
341.78.  However,  we  allow  the  defendant 
$1,000  for  his  services  to  tbe  plaintiff  in  tbe 
business  referred  to,  and  this  should  be  de- 
ducted from  said  sum  of  $4,341.78,  leaving 
still  owing  to  the  plaintiff  from  the  defend- 
ant, after  allowing  the  defendant  all  credit* 
to  which  be  is  entitled,  the  sum  of  $3,341.78 
on  November  15,  1909.  We  find  that  the  de- 
fendant, by  taking  tbe  note  and  mortgage 
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from  Baxter  ft  Johnaoa  In  Ub  own  name  and 
claiming  to  own  tbe  vhide  thereof,  and  de- 
DflDg  that  any  part  thereof  be1<mged  to  the 
plaintiff,  cmTerted  the  same  to  his  own  nse. 

[4]  S.  A  tmat  Is  an  equitable  obligation, 
ftther  express  or  Implied,  resting  np4Hi  a  per- 
flOD  by  reasMi  of  a  confidence  reposed  in  him 
to  apply  or  deal  with  property  for  the  bene- 
Ht  of  some  other  person,  or  for  the  benefit  of 
himself  and  another  or  others,  according  to 
GDCh  confidence.  It  Is  a  holding  of  prt^rty, 
subject  to  a  duty  of  employing  It  or  applying 
Its  proceeds  according  to  directions  given 
by  the  person  from  whom  It  was  derived. 
Black's  Law  Dictionary  <2d  Bd.)  p.  1176; 
39  Cyc.  17. 

[G]  The  defendant  received  the  hay  and 
the  sheep  In  trust  to  take  care  of  them  and 
to  sell  them  and  apply  the  proceeds  thereof 
to  the  payment  of  the  expenses  of  the  trust 
and  to  the  satisfaction  of  the  amount  due  the 
defendant  from  the  plaintiff  on  said  note 
and  mortgage,  held  by  the  defendant,  and 
to  return  to  the  plaintiff  all  of  the  proceeds 
of  such  sale  that  remained  after  paying  said 
expenses  and  the  said  Indebtedness,  owing 
the  defendant  as  stated  supra.  The  evidence 
shows  that  the  defendant  converted  said 
balance  of  13,841.78  to  his  own  use.  Be  is 
properly  chargeable  with  interest  on  said 
$3,341.78  from  November  15,  1909,  at  the 
rate  of  6  per  cent  per  annum.  The  note 
and  mortgage  which  he  took  at  that  time  In 
Ms  own  name  from  Baxter  &  Johnson  doubt- 
less bears  Interest  at  a  greater  rate  than 
that,  but,  under  tbe  clrcnmstances,  we  will 
charge  hlni  with  interest  at  the  rate  of  6 
per  cent,  per  annum. 

[•]  6.  The  rule  Is  universal  that  courts  of 
equity  have  jurisdiction  to  settle  accounts 
whenever  a  fiduciary  relation  exists  between 
the  parties  and  tbe  duty  to  render  an  ac- 
count to  one  of  the  parties  rests  upon  the 
other.  Davis  v.  Hofer,  3S  Or.  153,  63  Pac. 
56;  1  Cyc.  427;  Warren  v.  Holbrook,  95 
Mich.  183,  64  N.  W.  712,  35  Am.  St  Rep. 
554;  1  B.  O.  L. p.  222 ;  1  Enc.  PI.  &  Prac.  96 ; 
Fowle  T.  Lawra8<»i,  SO  U.  S.  (5  Pet)  608,  8 
L.  Ed.  204. 

1  Ena  PL  &  Prac,  supra,  says: 

"It  may  be  said  generally  that  whenever 
there  is  a  fiduciary  relation,  such  as  that  of 
trostee,  agwt,  executor,  etc.,  the  right  to  an 
accounting  in  equity  is  undoubted." 

In  Fowle  T.  lAwrason,  supra.  Chief  Jus- 
tice Marshall  says,  inter  alia: 

"In  all  cases  in  which  an  action  of  account 
would  be  the  proper  remedy  at  law.  and  in  all 
cases  where  a  trustee  is  a  party,  tbe  jurisdic- 
tion of  a  court  of  equity  is  undoubted.  Jt  la 
the  appropriate  tribunal." 

In  Davis  t.  Hofer,  supra,  the  court  says: 

"The  rule  Is  of  univeiaal  application  that  a 
court  of  equity  has  jurisdiction  to  settle  an  ac- 
count wherever  a  ndoclary  relation  esiats  be> 
tveen  tbe  parties  upon  wwku  the  duty  of  keep- 
ins  accounts  restB.**^ 

In  Warren  t.  Holbrook,  aupraj  the  sylla- 
bosin  part  1b: 


"Where  defendant,  a  bartender,  Is  required  to 
keep  an  accurate  account  of  all  money  received, 
and  pay  it  over  to  plaintiff,  bis  flmployer,  he  oc- 
cupies a  fiduciary  relation;  and  when  be  has 
been  guilty  of  a  breach  of  trust,  in  appropriate 
ing  funds  to  bis  own  use,  the  plaintiff  may  pro* 
ceed  in  eqol^  for  aa  Mcountfug." 

1  Oyc  427,  428,  says : 

"Courts  of  equity  have  jurisdiction  over  all 
trusts  for  the  purpose  of  compelling  an  account- 
ing, and  the  existence  of  any  confidential  or 
fiduciary  relation  is  sufficient  to  involu  such 
jurisdiction,  whenever  the  duty  arising  out  of 
such  relatioQ  rests  upon  one  of  the  parties  to 
raitder  an  account  to  the  other.  This  embraces 
not  only  the  supervisory  power  of  such  courts 
over  trust  estates  generally,  but  over  acta 
amoonting  to  breach  at  trust  and  fraudulent  con- 
duct on  uw  part  of  peraons  occupying  relations 
of  confidence.  In  audi  cases,  it  is  not  neosssary 
that  the  accounts  should  be  mutual,  or  that  tbe 
bill  should  be  framed  for  discovery.  And  it  is 
no  objection  that  an  action  at  taw  sounding 
in  damages  may  be  brought  for  the  breach;  tbe 
l^at  and  equttable  remedies  are  eoucumnt, 
aad  the  complainant  has  his  ^setiim." 

7.  A  parson  It  aald  to  act  or  to  reeelTe 
money  or  contract  a  debt  In  a  fiduciary  ce- 
padt?  when  the  business  which  he  transacts 
the  money  or  property  whldti  be  hutdlea 
Is  not  hl8  own  or  for  his  omi  boieflt,  hat  for 
the  b«ieflt  of  another  person  to  whom  he 
stands  in  a  relation  implylsg  and  necessitat- 
ing great  confldenos  and  trust  on  the  one 
part  and  a  high  degree  of  good  &lth  en  the 
other.  The  term  la  not  restricted  to  tech- 
nical or  express  trustee  but  Inclndw  such 
oflloBB  or  rtiatlons  as  thoss  of  attorney  at 
at  law,  gaardlan,  executor,  broker,  agent, 
a  director  of  a  corporation,  etc.  Black's  Law 
Dlctlonaiy  (2d  Bd.)  496. 

[7]  The  sheep  and  hay  that  the  defendant 
rec^ved  from  the  plaintiff,  as  shown  supra, 
he  was  to  manage,  take  care  of,  and  sell,  and 
be  was  to  apply  the  proceeds  thereof  to  pay- 
ing the  expenses  of  said  business  and  the 
plalntUTs  indebtedness  to  him  and  other  per- 
sons, and  what  remained,  after  making  Ba<^ 
payments,  it  was  his  duty  to  deliver  to  the 
plaintiff.  It  was  his  duty  to  keep  an  accu- 
rate account  of  said  business  and  to  render 
an  account  thereof  to  the  plaintiff.  He  was 
acting  in  a  fiduciary  capacity.  We  have  no 
doubt  that  the  court  below,  as  a  court  of 
equity,  had  Jurisdiction  to  require  the  de- 
fendant to  render  an  account  and  to  ad- 
minister complete  relief  in  the  premises. 

[I,  I]  8.  A  court  of  equity  which  has  ob- 
tained jurisdiction  of  a  controversy  on  any 
ground  or  for  any  purpose  will  retain  such  ju- 
riadlcti<m  for  tbe  administering  of  complete 
relief  and  doing  entire  justice  with  respect  to 
the  subject-matter  of  the  dispute.  By  vir- 
tue of  this  rule,  a  court  of  equity,  wbeu  Its 
jurisdiction  has  been  Invoked  for  any  equita- 
ble purpose,  will  proceed  to  determine  any 
other  equities  existing  between  the  parties, 
connected  with  the  main  subject  of  the  suit, 
and  grant  all  relief  necessary  to  an  entire 
adjustment  of  such  subject,  provided  it  be 
authorized  by  the  pleadings.  See  16  Oyc. 
pp.  107,  108:  Heatberly  t.  Hadley.  4  Or.  1; 
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Howa  T.  Taylor,  6  Or.  284 ;  Phlppg  t.  Kel- 
ly, 12  Or.  213,  6  Pac.  707;  Haynea  t.  WMt- 
sett.  18  Or.  454,  22  Pac.  1072. ' 

We  find  that  the  conrt  below  erred  In  not 
rendering  a  decree  in  favor  of  the  plaiutUF 
and  against  the  defendant  for  the  recoveiy  of 
¥3341.78  with  Interest  thereon  from  Novem- 
ber VS,  1900,  at  the  rate  of  6  per  cent  per 
annum,  and  for  costs  and  disbursements,  and 
that  the  plaintiff  Is  entitled  to  such  a  decree. 
The  decree  of  the  court  below  is  reversed, 
and  a  decree  of  this  court  will  be  entered  In 
favor  of  ttie  plaintiff  and  against  the  d^end- 
ant  for  $3,341.78  and  Intereat  thereon  at  the 
rate  of  6  per  centum  from  the  15th  day  of 
November,  1909,  and  tor  oosts  and  disburse- 
mcnts  In  this  conrt  and  in  the  court  below. 


PBL/ION  V.  SHERIDAN  «t  aL 
(Supreme  Court  of  Oregon.    Dec.  1,  1914.) 

1.  Bankbuptot  (X  195*)— Attaohmsitt  Lnn 
•^Effect  or  State  Statute. 

Where  ao  attachment  was  levied  on  prop- 
erty prior  to  the  filing  by  the  debtor  of  an 
assignment  for  benefit  of  creditors,  tmder  L.  O. 
L.  II  7540-7555,  and  more  than  four  months 
before  the  debtor  was  declared  a  bankrupt  in 
a  federal  court,  but  judgment  on  the  attachment 
was  not  obtained  nntU  after  the  asdgnment  and 
bankruptcy  proceedinfts,  the  lien  of  attachment 
was  valid,  though  L.  O.  L.  K  7540,  provides 
that  all  attaclmients,  on  which  judgment  is  not 
taken  at  the  time  of  the  assignment,  are  dia- 
cbarged,  since  the  state  statute,  being  suspended 
by  Bankr.  Act  July  1.  1898,  c  541.  30  Stat 
544.  could  have  no  operation  whatever. 

[Ed,  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  SI  29G-S0fi ;  Dec.  Dig.  |  195.*] 

2.  Bankbuttot  a  178*)  —  Staix  Ikboltkht 

Laws. 

Where  a  general  assignment  has  been  made 
by  a  debtor  of  his  property  that  would  have 
been  available  at  common  law,  or  when  made 
pursuant  to  a  state  statute  regulating  the  pro- 
cedure, which  enactment  does  not  provide  for 
the  debtor's  release,  and  hence  is  not  an  insol- 
vent law,  such  transfer  is  upheld  if  not  attack- 
ed b;  federal  bankruptcy  proceedings  within  the 
time  limited  therefor. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  II  221,  2e4r-274,  283.  284;  DecTHg. 
I  178.*] 

8.  Bakkkuptot  (S  9*)~"Ihboi.tbitt  Law"— 

What  CoNBrrruTEs. 

L.  O.  L.  SI  7540-7555,  permitting  a  debtor 
to  Toluntaril;  file  an  assignment  for  benefit  of 
creditors  without  preference,  and  providing 
that,  if  all  his  property  is  administered  on  end 
more  than  60  per  cent  of  the  indebtedness  paid, 
the  debtor  shall  be  discharged,  is  an  insolvent 
law  suspended  by  Bankr.  Act  July  1.  1898  (cit- 
ing 4  VVords  and  Phrases,  Insolvent  Law). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  7-9;  Dec  Dig,  |  9.*] 

Burnett,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J  .W.  Hamilton,  Judge. 

Action  by  J.  B.  Felton  against  T.  K.  Sheri- 
dan, in  which  A.  N.  Orcutt,  as  trustee  in 
bankruptcy,  was  substituted  as  defendant. 
From  a  Judgment  for  plaintiff,  the  trustee  ap- 
peals. Afi3rmed. 


This  is  an  appeal  by  a  tnistae  In  bankrupt- 
cy from  a  part  of  a  Judgment  The  facta  are 
that,  an  action  having  been  commenced  in 
the  circuit  court  of  the  state  of  Oregon  for 
Douglas  county  by  J.  E,  Felton  against  T.  B. 
Sheridan  to  recover  the  amounts  of  two 
promissory  notes  executed  by  the  defendant, 
a  writ  of  attachment  was  issued  and  duly 
levied  upon  Sheridan's  real  property  situate 
In  that  county,  creating  a  lien  on  the  prem- 
ises March  18,  1813.  Pursuant  to  the  provi- 
sions of  our  statute,  entitled  "An  act  to  se- 
cure creditors  a  Just  division  of  the  estates 
of  debtors  who  convey  to  assignees  for  the 
benefit  of  creditors,"  approved  October  318. 
1878.  and  amendments  thereto,  which  entire 
enactment  Is  incorporated  In  L,  O,  L  as  sec- 
tions 7540-7655,  Sheridan  on  November  7, 
1913,  voluntarily  executed  to  O.  P.  Coshow  a 
deed  of  all  his  property  that  was  liable  to 
execution.  In  trust  for  all  his  creditors,  vrith- 
out  any  preference  or  priority,  wlilch  conv^- 
ance  was  duly  recorded  four  days  after  it 
was  made.  By  consideration  of  the  United 
States  District  Court  for  the  District  of  Ore- 
gon, pursuant  to  a  petition  therefor,  filed 
against  him  January  28,  1914,  Sheridan  was 
thereafter  adjudged  to  be  a  bankrupt,  and,. 

A.  N.  Orcutt  having  been  appointed  trustee 
of  the  bankrupt's  estate  and  ^ven  an  under- 
taking as  such,  his  bond  was  duly  i^vrored. 
A  Judgment  was  roidered  in  this  action  oa 
March  8,  1914.  as  pnyed  for  In  the  com- 
plain^ and  It  was  also  then  adjudged  that  the 
real  property  so  attached  should  be  sold  to 
satisfy  the  plalntUTa  demand,  as  antborlzed 
by  section  308,  L  O.  L  Baaed  upon  cwtified 
coides  of  the  adjudication  of  bankruptcy,  the 
order  iU)provlng  his  bond  as  tmstee.  and  the 
deed  of  general  asslgnmeDt.  Orcutt  moved  in 
the  state  court  to  set  aside  sudi  order  of  sale, 
but,  the  motion  having  been  denied,  he  filed  a 
petition  of  Intervention,  predicated  upon 
which  he  was  «ibstltuted  as  a  inrty  defend- 
ant and  now  seeks  to  review  the  refusal  to 
vacate  the  order  of  sale. 

O.  P.  Coshow,  of  Roseburg,  for  appellant 

B.  L.  Eddy,  of  Roseburg,  for  respondent. 

MOORE,  J.  (after  stating  the  ttata  as 
above).  [1]  The  act  of  Congress  of  July  1, 
1898,  relating  the  practice  and  procedure 
in  such  cases,  contains  clauses  as  follows : 

"Acts  of  bankroptey  by  a  person  shall  con- 
sist of  his  having  *  •  *  made  a  general  as- 
signment for  the  benefit  of  his  creditors."  Chap- 
ter 3,  §  3,  Bubd.  4.  Bankrupt  Act  (U.  8.  Comp. 
St  1913,  S  9587). 

The  Statute  of  this  state,  hereinbefore  re- 
ferred to,  contains  a  clause  which  r^ds : 

"No  general  assignment  of  property  by  an 
insolvent  or  In  oontemidathHi  of  insolvency, 
for  the  benefit  of  creditors  shall  be  valid  unless 
it  be  made  for  the  benefit  of  all  his  creditors 
in  proportion  to  the  amount  of  their  respective 
claims ;  and  such  assignment  shall  have  the  in- 
fect to  discharge  any  and  all  attachments  mi 
which  judgment  shall  not  have  been  taken  at 
the  date  of  such  assignment."   L.  O.  L  |  7540. 
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The  enactnwit  farther  prorldee,  In  effect, 
tiiat.  In  case  each  an  assignment  la  made,  the 
assent  of  the  creditors  will  be  presumed.  Id. 
7541.  The  Judge  of  the  clrcolt  court  of  the 
connty  In  which  the  asslgomeDt  U  or  should 
be  recorded  may,  upon  proper  petitlou  there- 
for, order  a  meeting  of  the  creditors  to  choose 
an  assignee  in  lieu  of  the  person  named  as 
such  in  the  assignment  Id.  |  7542.  The  as- 
signee Is  at  all  times  subject  to  the  orders  of 
the  court  or  Judge.  Id.  |  764S.  Debts  not 
doe  may  be  presented ;  and  all  <Teditors  who 
do  not  exhibit  tlietr  claims  within  three 
iDOQths  from  the  publication  of  the  notice  to 
oedltoia  are  not  permitted  to  participate  In 
Uw  dividends  untU  after  full  payment  of  the 
claims  exbiblted  within  tHat  time.  10.17651. 
Upon  the  final  setUement  of  the  estate.  If  It 
Wpear,  to  the  satlsfactlcm  of  Uie  court,  that 
tbe  assignor  has  been  guilty  of  no  f»nd  In 
auUng  the  assignment,  nor  concealed  ox  dis- 
posed of  any  part  of  his  property.  In  order 
to  place  It  beyond  the  reach  of  his  creditors, 
bat  has  acted  fidrly  and  Justly  In  sU  re- 
jects that  bis  estate  has  bem  made,  to  real- 
ize the  Createst  sum  possible  asA  not  less 
than  BO  per  cent  of  the  full  amount  of  the 
liidd>tedness  orer  and  above  all  expenses  of 
tbe  assignment,  an  order  shall  be  made  allow- 
ing the  final  ao»unt  and  discharging  the  as- 
signor from  any  fnitber  liability  da  apoount 
of  any  Indebtedness  existing  against  him 
VtUa  to  the  making  ct  mtk  assignment,  and 
thereafter  SQch  assignor  shall  be  freed  from 
any  Uabllity  on  account  of  any  unsatlsfled 
part  of  the  Indebtedness  existing  against  him 
I>rlor  to  the  T^'^'^lng  of  the  assignment  10. 
17654. 

It  will  be  remembered  that  no  Judgment 
had  hoeat  Tendered  in  this  action  whoa  Sheri- 
dan encnted  ids  deed  of  general  assignment; 
that  less  than  tour  months  elapsed  after  re- 
cording such  convey anoe,  when  tbe  petition 
was  iUed  against  him  for  an  adjudication  of 
bankruptcy ;  and  that  more  than  that  period 
of  Ibnltathm  expired  after  his  real  property 
was  attached  before  such  petition  was  filed. 
Predicated  upon  these  facts  It  Is  contended 
by  defendant's  counsel  that  no  Judgment  bar- 
ing been  rendered  in  ttie  action  when  Sheri- 
dan's* general  assignment  was  made,  the  re- 
cordUig  of  such  conveyance  November  11, 1918, 
by  Its  own  fbrce  immediately  dissolved  the 
Uen  of  the  attachment  and,  such  bdug  the 
case,  an  error  was  committed  In  refusing  to 
set  aside  the  order  of  sale  of  the  attached 
property.  Tbe  legal  principle  thus  asserted 
Is  denied  by  plaintHfs  counsel,  who  main- 
tains that  the  act  of  Congress  of  July  1, 1868, 
mspended  the  operation  of  sections  7540- 
7555,  L.  O.  L.,  which  enactment  Is  a  general 
InsolTency  law,  analogous  to  the  Bankruptcy 
Act;  that  th<  proceedings  undertaken  in  pur- 
suance of  the  provisions  of  the  state  law  are 
Told,  and,  such  being  true,  no  error  was  com- 
mitted as  alleged.  The  federal  Constitution, 
art  1,  S  8,  cL  4,  empowers  Congress  to  estab- 
lish uniform  laws  on  the  subject  of  bank- 


mptdea  throughout  tbe  United  States.  This 
grant  of  authority  has  been  taken  advantage 
of  by  the  act  of  Congress  of  July  1,  1898, 
whereby  the  District  Courts  of  the  United 
States  In  the  several  states,  the  Supreme 
Court  of  the  District  of  Columbia,  the  dis- 
trict courts  of  the  several  territories,  and  the 
United  States  Courts  In  the  Indian  Territory 
and  the  District  of  Alaska  are  vested  with 
original  Jurisdiction,  within  their  reqpectlve 
territorial  limits,  of  all  bankruptcy  proceed- 
ings. Bankrupbgr  Act  c  2,  {  2.  It  is  usually 
determined  that  when  the  power  thus  con- 
ferred has  been  employed  by  the  enactment 
of  a  natlMial  bankruptcy  law,  such  act  Ipso 
facto  suspends  the  operation  of  all  state  In- 
solvency or  banknqit  statutes  in  confiict 
ttwrewUb.  State  ex  reL  r.  Superkn:  Ooort  20 
Wash.  646,  56  Pac.  86,  40  L.  B.  A.  m,  1S6. 
In  a  note  to  that  case  It  Is  said : 

"It  is  generally  held  that  the  operation  of  a 
state  Insolvent  law  la  suspended  by  the  passaga 
of  a  federal  bankrupt  act,  and  that  after  the 
passage  of  the  same,  proceedings  cannot  be  In- 
Btituted  under  state  insolveBt  laws." 

In  addition  to  the  cases  cited  In  support  of 
tbe  note,  see,  also,  16  Am.  &  Bng.  Eocy.  Law 
(2d  Ed.)  642  ;  5  Oy&  240;  Tua  v.  Carriere, 
117  U.  S.  201,  6  Sup.  Ct  666,  20  L.  Bd.  866; 
Ketch  am  v.  McNamara,  72  Conn.  709,  46  AtL 
146,  50  U  R.  A.  641. 

In  Boese  v.  King,  108  U.  S.  379,  2  Sup. 
Ct  766,  27  L.  Ed.  760,  It  was  ruled  that  a 
general  assignment  of  a  debtor's  property 
made  for  the  benefit  of  creditors,  purporting 
to  have  beat  executed  under  an  Insolvent 
law  of  New  Jersey,  which  statute  had,  at  tbe 
time  of  the  assignment  been  suspended  In 
whole  or  in  part  by  the  federal  Bankrupt 
Act  of  186T  (Act  March  2, 1867,  c.  17«),  mlf^t 
nevertheless  be  sustained  as  snfllclent  to  pass 
a  title  to  assignees,  in  the  absence  of  pro- 
ceedli^  tat  bankmptey  Impeadiing  It,  or  ct 
appropriate  steps  by  llw  assignor  for  its  can- 
cellation. In  that  cue,  lunrever,  four  of  the 
Justices  dissented. 

[Z]  Where  a  general  assignment  has  been 
made  by  a  debtor  ot  his  propert?  t2ut  would 
have  teea  available  at  conuntm  law,  or  wbea 
made  pursuant  to  a  state  statute,  regulating 
the  procedure,  whUA  enactment  does  not  pro- 
vide for  the  debtor's  release,  and  hence  is 
not  an  Insolvent  law,  snch  transfer  Is  iqiheld, 
if  not  attacked  by  federal  bankntptcy  pro- 
ceedli^  within  the  time  limited  therefor.  6 
Cyc.  241:  In  re  Slevers  (D.  a)  81  FeA.  366; 
Mayer  Hellman,  81  U.  8.  406,  602,  28  U 
Ed.  877.  In  the  latter  case  It  was  held,  in 
construing  the  Bankruptcy  Act  of  1867,  that 
an  assignment  by  an  inscAvent  debtor  of  his 
property  to  trustees  for  the  equal  and  omi- 
mon  benefit  of  all  his  creditors  was  not  fraud- 
ulent and,  when  executed  six  months  before 
proceedings  in  bankruptcy  were  taken  against 
tbe  debtor,  was  not  assailable  by  the  assignee 
in  bankruptcy  subsequently  appointed;  and 
that  tbe  assi^ee  was  not  entitled  to  tbe 
possession  ot  the  property  from  the  trustees. 
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In  deddinr  that  case,  Mr.  JuBtlce  Field, 
speaking  for  the  court,  says: 

"In  tbe  argument  of  the  oonunl  of  the  de- 
fwdant  in  error,  the  poeltkm  la  taken  that  the 
Bankrupt  Act  anspenda  tbe  operation  of  the 
act  of  Ohio  regulating  the  mode  of  administer- 
ing assignments  for  die  benefit  of  creditors, 
treatiiwtbe  latter  oa  an  insolvent  law  of  the 
state.  The  answer  la  that  that  statnte  of  Ohio 
is  not  on  InBolvent  law,  in  any  proper  sense  of 
the  term.  It  does  not  compel,  or  In  terms  ever 
authorize,  assignments;  it  assumes  that  such 
instruments  were  conveyances  previously  known, 
and  only  prescribes  a  mode  by  which  the  truat 
created  shall  be  enforced.  It  provides  for  the 
security  of  the  creditors  by  exacting  a  bond 
from  the  trnstees  for  the  discharge  of  tiielr  du- 
ties; it  reqoirea  them  to  file  statements  showing 
what  they  have  done  with  the  property,  and 
affords  in  varioos  ways  tbe  means  of  compel- 
ling them  to  carry  out  the  purposes  of  the  con- 
veyance. There  is  nothing  in  the  act  resem- 
bling an  insolvent  law.  It  does  not  discharge 
the  insolvent  from  arrest  or  imprisonment;  it 
leaves  hia  after-acquired  property  liable  to  hlfl 
creditors  precisely  as  though  no  assignment  had 
been  made.  Tbe  provisions,  for  enforcing  the 
trust,  are  substantially  such  as  a  court  of  chan- 
cery would  apply,  in  the  absence  of  any  statn- 
tory  provision.  Tbe  assignment  in  this  case 
must  therefore  be  regarded  as  though  the  stat- 
ute of  Ohio,  to  which  reference  is  made,  had 
no  existence.  There  is  an  insolvent  law  jm  that 
state;  but  the  assignmeot  in  question  was  not 
made  in  pursuance  of  any  of  its  provisions. 
The  position,  therefore,  of  counsel  that  the 
Bankrupt  Law  of  Congress  suspends  all  pro- 
ceedings under  the  insolvent  law  of  the  state  baa 
no  application." 

In  support  fjf  the  le^l  principle  last  as- 
serted, see  Reed  v.  Mclntyre,  dS  U.  S.  607. 
609,  25  L.  Ed.  171,  where  Mr.  Justice  Harlan 
remarks: 

•  "it  is  stated  in  tbe  printed  arguments  of 
counsel  for  tbe  appellee,  and  tbe  atatanent  is 
not  controverted  by  opposing  counsel,  that  at 
the  date  of  the  assignment  to  Combs  there  was 
no  statute  of  Minnesota  relatiuK  to  assiKumoits 
by  debtors  for  tbe  benefit  of  creditors." 

Further  in  the  opinion  It  is  obaerved: 

"Our  conclusion  therefore,  is  that  the  as- 
signment to  Combs  could  not,  upon  common- 
law  principles,  be  impeached  simply  because  it 
had  the  effect  to  prevent  tbe  appellant,  by 
means  of  tbe  execution  levy,  from  securing  pri- 
ority over  all  other  creditora." 

To  the  same  effect,  see,  also,  Bnrrell,  As- 
flisnments  (6th  Ed.)  f  27 ;  Boague  v.  Cnmner, 
187  Mass.  296,  72  N.  E.  966;  Segnltz  r.  Gar- 
den City  B.  St  T.  Ca,  lOT  Wis.  171,  83  N. 
W.  827,  50  L.  B.  A.  827,  81  Am.  St  Rep.  830. 

In  Sturges  t.  Crowninshield,  4  Wheat  122, 
19S,  4  L.  Ed.  529,  Mr.  Chief  Justice  MarshaU, 
spealcing  upon  tbe  subject  of  bankruptdea 
and  illnatratlng  the  difference  between  in- 
Bolvency  laws  and  bankruptcy  enactments, 
njB: 

"Congress  Is  not  aatborised  merely  to  pass 
laws,  the  operation  of  which  shall  be  uniform, 
but  to  establish  uniform  laws  on  tbe  subject 
throughout  the  United  States.  This  establish- 
ment of  nnfformity  is,  perhaps,  incompatible 
with  state  legislation  on  that  part  of  the  sublet 
to  which  the  acts  of  Congress  may  extend.  But 
the  subject  is  divisible  in  its  nature  into  bank- 
rupt and  insolvent  laws,  though  the  Ifaie  of  par- 
tition between  then  Is  not  so  distinctly  marked 
ts  to  enable  any  perstm  to  say,  with  iNMitire 
•vredsloii,  what  balonga  exclusively  to  Uie  one, 


and  not  to  the  oOer,  claas  ot  laws.  It  Is  said, 
for  example,  that  laws  which  m«rely  liberate  the 
person  are  Insolvent  laws,  and  those  which  dis- 
chartre  the  contract  are  bankrupt  laws.  But  if 
an  act  of  Congress  should  discharge  the  per- 
son ot  tlie  banknipt,  and  leave  Us  future  ac- 
QuisitionB  liable  to  his  creditors,  we  would  feel 
much  hesitation  In  saying  that  this  was  an  in- 
solvent, not  a  bankrupt,  act,  and  therefore  un- 
oonstitutionaL  Another  distinction  has  been 
stated,  and  has  been  uniformly  observed.  In- 
solvent laws  operate  at  tbe  instance  of  an  im- 
prisoned debtor;  bankrupt  laws  at  tiie  Instance 
of  a  creditor." 

[3]  A  Btate  atatnte,  anthorizlnff  a  general 
as^gnment,  la  an  Insolvent  law  when  It  per- 
mits a  person  of  any  class  Tolnntarily  to 
take  advantage  of  Its  provblona  b7  trans- 
ferring his  property  In  tenst  f<»F  tlie  benefit 
of  hlB  creditors,  and  provides  that,  upon  a 
due  administration  ot  his  estate  and  a  com- 
pliance with  the  requlremoits  at  tiie  statute 
relating  the  proceedings,  he  Is  OterebT-  dis- 
charged from  all  liabilities  on  accoant  of  his 
debts  whi(di  had  been  Incurred  at  tlie  time 
of  making  the  general  ass^ment  4  Words 
and  Phrases,  3655;  Cook  t.  Beyers,  81  Uich. 
391 ;  HaUek  &  Slmecek  v.  Luck,  06  Tex.  517, 
74  3.  W.  SOS. 

Fnmi  an  escamlnatiai  at  the  proTisions  of 
our  statute  to  which  references  have  been 
made,  It  will  be  seen  ttiat  a  debtor  can  vol- 
untarily execute  a  deed  of  general  assign- 
ment 1^  all  his  property,  but  that  neither  of 
his  creditors  nor  all  of  them  can  compel  an 
involuntary  assignment.  It  will  further  be 
observed,  from  a  perusal  of  the  enactment, 
that  If  It  appear  to  the  satisfaction  of  the 
circuit  court  of  Or^m  for  the  county  In 
which  tbe  deed  ot  assignment  Is  recorded 
that  the  assignment  was  made  In  good  faitb, 
that  the  debtor's  estate  has  been  fairly  aud 
fully  administered  tfpon,  and  that  60  per 
cent  of  his  Indebtedness  has  been  paid,  an 
order  may  be  made  dlschai^ng  him  from  all 
liabilities  existing  at  the  time  the  general 
assignment  was  made.  The  statute  In  ques- 
tion is  undoubtedly  an  Insolvent  law. 

By  the  Banknipt  Law  of  1867,  as  amended 
the  following  year  (Act  July  27,  1868,  c. 
758,  15  Stat  227),  an  assignment  for  the 
beneOt  of  creditors,  which  was  made  without 
preference  prior  to  the  Institution  of  t>ank- 
ruptcy  proceedings,  was  not  necessarily  re- 
garded as  an  act  of  bankruptcy,  and  an  as- 
signee In  bankruptcy  could  not  recover  the 
property  so  transferred  without  proving  that 
the  person  receiving  it  "had  reasonable  cause 
to  believe  that  a  fraud  on  this  act  was  In- 
tended.'* While  that  law  remained  In  force, 
it  was  usually  held  that  an  honest  conveyance 
by  an  Insolvent,  under  a  state  Insolvent  law, 
without  actual  fraud,  and  with  no  intent 
to  defeat  the  act  of  Congress,  could  not  be 
treated  as  absolutely  void.  The  Bankrupt 
Act  of  1898,  however,  declares  every  general 
assignment  by  a  debtor  of  his  property  for 
the  benefit  of  his  creditors  to  be  an  act  of 
bankruptcy,  and  concludes  with  the  following 
cilause; 
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"Proceeding  oonuaanotd  tm^er  atato  bmolvta- 

c;  laws  before  the  paaaage  ol  this  act  duUl  not 

be  affected  by  it" 

In  Ketcham  t,  McNamara,  72  Conn.  709, 
713,  46  AtL  146,  146»  60  U  B.  A.  Ml,  643, 
Mr.  Justice  Baldwin,  lefexxins  to  sncb  clause, 

saj-s: 

"The  necessary  implication  is  that  any  such 
proceedings,  commenced  after  the  passage  of  the 
act,  are  affected  by  It." 

In  tbat  case  it  was  held  that  an  action 
by  a  trustee  In  Insolvency  under  a  statute 
of  Connecticnt,  which  in  its  fullest  sense 
was  an  Insolvency  law,  to  set  aside  a  fraudO' 
lent  conveyance  of  goods  by  the  Insolvent 
since  the  federal  Bankruptcy  Act  of  1808 
took  effect,  could  not  be  maintained,  although 
the  insolvent  had  not  been  declared  a  bank- 
rupt, since  the  title  of  the  trustee  under 
the  state  insolvency  law  was  not  merely  void- 
able by  proceedings  In  bankruptcy,  but  was 
absolutely  void. 

It  will  be  assumed  in  the  case  at  bar  that 
Sberldau's  general  assignment  was  made  in 
good  faith,  without  preference,  and  for  the 
equal  benefit  of  all  his  creditors;  bnt  the 
deed  having  been  executed  in  pursuance  of 
the  provisions  of  an  Insolvent  law,  the  op- 
eration of  which  was  suspended  by  the  Bank- 
ruptcy Act,  the  attempted  conveyance  was 
void;  and,  such  b^g  the  case,  the  assign- 
ment did  not  discharge  the  lien  of  the  at- 
tachment. The  levy  of  the  writ  having  been 
made  more  tban  four  months  prior  to  the 
Institution  of  the  bankruptcy  proceedings, 
the  lien  of  the  attachment,  though  dependent 
apon  a  Judgmoit  aubsequ^tly  obtained,  was 
not  Invalidated  thereby.  In  re  Beaver  Goal 
Co.,  113  Fed.  889,  51  G.  C.  A.  BIS. 

It  follows,  from  these  conclusion  that  the 
part  of  the  Judgment  appealed  from  should 
be  affirmed ;  and  it  li  »  ordered. 

BUBNBTT,  J.  (dissenting).  In  this  case 
the  plaintiff  Instituted  an  action  against  the 
defendant  March  19,  1913,  and  on  the  same 
liay  caused  an  attachment  to  be  levied  vptm 
the  defendant's  real  property.  The  next  oc- 
currence In  the  order  of  events  was  an  as- 
signment by  Sheridan  of  ail  his  property  on 
November  7, 1918,  for  the  benefit  of  his  credi- 
tors, under  the  proviaions  of  the  state  assign- 
ment law  found  in  sections  7540-7665,  L.  O. 
L.  This  deed  was  recorded  In  the  county, 
where  the  real  property  was  situate,  Novem- 
ber 11, 1918.  In  pursuance  of  a  petition  filed 
iQ  the  United  States  District  Conrt  January 
28, 1914,  Sheridan  was  adjudged  a  bankrupt 
la  that  court  Febmaxr  17,  1914.  On  March 
3d  of  tbat  year  the  state  drcait  conrt  enter«d 
a  Judgmeot  In  the  action  with  an  order  to  sell 
the  attached  ^operty.  April  16.  1914,  the 
tnutee  In  bankrnpteT  moved  In  the  state 
omirt  to  set  aside  the  order  for  the  sale  of 
file  attached  xmperty,  which  motion  was  de- 
nied, and  the  trustee  avpeals,  aftw  having 
been  snbstttoted  ior  the  defendant  In  the 
Use. 


It  must  be  conceded  that  the  courts  of  the 
United  States,  in  the  exercise  of  Jurisdiction 
ander  the  federal  law,  did  not  acquire  any 
authority  over  the  property  of  Sheridan  until 
the  petition  in  bankruptcy  was  filed.  Prior 
to  that  time  Sheridan  could  deal  with  his 
property  as  he  chose.  This  being  true,  he  bad 
a  right  to  make  an  assignment  under  the  pro- 
visions of  and  with  the  results  declared  by 
the  law  of  this  state  on  that  subject  An  im- 
portant effect  of  such  an  assignment  is  to  dis- 
charge any  and  all  attachments  on  which 
judgment  shall  not  have  been  taken  at  the 
date  of  such  assignment.  L.  O.  L.  {  7640. 
This  transaction  of  Sheridan  remained  valid 
for  all  purposes,  according  to  its  original  de- 
sign, uutll  the  operation  of  the  federal  Bank- 
rupt Act  was  set  in  motion  by  the  petition  to 
adjudge  blm  an  involuntary  bankrupt  Aa 
said  by  Mr.  Justice  Holmes  In  Bandolpb  v. 
Scruggs,  190  U.  S.  633.  537,  23  Sup.  Ct  710. 
712  (47  L.  Ed.  1166) : 

"The  assignment  waa  not  illegal.  It  was  per- 
mitted by  the  law  of  the  state,  and  cannot  be 
taken  to  have  been  prohibited  by  the  bank- 
ruptcy law  absolutely  in  every  event,  whether 
proceedings  were  instituted  or  not  •  •  •  It 
had  no  general  fraudulent  intent,  It  waa  void- 
able only  in  case  bankrnptcy  proceedings  should 
be  begun.  At  the  time  when  It  was  made,  the 
inatitutioa  of  auch  proceediags  waa  oncertain. 
It  seema  to  us  that  it  woold  be  a  bard  and 
subtle  constrnction  to  say,  as  seems  to  have 
been  thonght  in  Bertlett  v.  Bramhall,  3  Gray 
[Mass.]  267,  260,  that  when  they  were  institut- 
ed tbef  not  only  avoided  the  assignment  but 
made  it  illegal  by  relation  back  to  its  date, 
when,  if  they  had  not  been  started,  it  would 
have  remained  perfectly  good." 

In  that  case  the  Supreme  Conrt  of  the 
United  States  so  far  recognized  the  validity 
of  the  assignment  under  the  state  law  as  to 
sanction  payment  of  some  of  the  expenses 
connected  therewith.  In  Johnson  v.  Craw- 
ford et  aL  (O.  O.)  164  Fed.  761,  It  was  held 
that: 

"A  voluntary  assignment  for  the  benefit  of 
creditors,  though  forming  part  of  tiie  general 
insolvency  system  of  a  state  being  valid  at  com- 
mon law.  may  be  carried  out,  notwithstand- 
ing the  federal  Bankruptcy  Act.  unless  such 
assignment  is  directly  called  In  qaeatlon  by  a 
petition  in  bankruptcy." 

In  re  Chase,  124  Fed.  763,  68  a  a  A.  629, 
contains  a  lengthy  examination  of  the  author- 
ities on  this  sabjectt  and  the  conrt  there  con- 
cludes that: 

"Nothing  in  these  erpresslons  *  *  *  de- 
clares that  general  assignmenta,  honestly  made, 
are  contrary  to  the  policy  of  the  bankruptcy 
statutes;  and,  on  the  other  hand,  they  are  de- 
clared to  be  in  harmony  tiierewith." 

Oommentlng  npon  sncb  a  sltoatlon,  the 
conrt  said  In  Thompson  v.  Shaw,  104  Me.  SB, 
eO,  71  AO.  870,  872: 

"Nothing  appears  in  the  assifrnment  to  indi- 
cate fraud.  It  is  in  the  usual  form  of  a  com- 
mon-law assignment  for  the  benefit  of  creditors. 
By  it  all  the  assignor's  property,  not  exempt 
from  attachment  and  execution,  was  conveyed 
to  be  divided  pro  rata  among  all  of  her  cred- 
itors who  should  assent  thereto,  and  reasonable 
time  for  auch  assent  was  provided  for.  Such  an 
assignment,  if  bona  fide,  la  lawful.  It  Is  not 
contra  bonioa  moras.    Until  assailed  by  some 
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«»•  claimins  righta  againat  it,  under  tbe  prori- 
aifma  of  the  bankruptcy  law,  it  atanda  aa  a 
TBiid  tranafer  of  tbe  prop^ty  deacribed  aa  cim- 
Teyed  therein." 

By  aubdlTialon  B  of  secttcm  67  of  Qie  Bank- 
rupt liaw  (U.  S.  Comp.  St  1913,  |  96SD,  aU 
conveTancea,  transfera,  asalgmnoita,  or  in- 
cumbrances made  by  the  bankrupt  with  the 
intent  on  hia  part  to  hinder,  delay,  or  defraud 
his  creditors  are  declared  Told.  It  is  the  ele- 
ment of  fraud  alone  wmcta  works  out  this  re- 
sult; although  section  8  of  that  law  makes  a 
general  asaignment  for  the  benefit  of  liis  cred- 
itors an  act  of  bankruptcy  that  does  not  make 
it  necessarily  void.  In  view  of  the  tact  that 
the  statute  has  elsewhere  made  the  Intent  to 
defraud  a  necessary  feature  of  a  Toid  assign- 
ment, we  ought  not  to  enlarge  section  3  in 
that  manner  as  against  an  assignment  made 
in  good  faith,  as  we  must  presume  Uils  one 
to  hare  been. 

The  tendem^  of  the  federal  decisions  on 
this  point,  of  which  Bandolph  r,  Scmgga,  su- 
pra, Is  an  example,  seems  to  be  to  treat  the 
assignment  as  valid  and  recognize  it  so  far 
as  it  la  an  aid  of  the  purpose  of  tbe  law  and 
beneficial  to  the  bankrupt's  estate.  In  its 
effect  of  dlsaolving  tbe  prevloas  attachment 
in  the  state  court,  the  assignment  was  advan- 
t^peons  to  the  bankrupt's  estate  and  efficient 
in  carrying  out  the  general  design  of  the  law 
to  provide  an  equal  distribution  of  his  es- 
tate for  the  benefit  of  all  his  creditors  in  pro- 
portion to  the  amounts  of  their  respectlre 
claims.  When  the  federal  court  assumed  Ju- 
risdiction of  the  matter  in  pursuance  of  the 
petition  in  bankruptcy,  it  took  the  estate  of 
Sheridan  as  It  found  It,  and  was  bound  to  ad- 
minister it  on  that  basis,  excepting,  of  course, 
the  provisions  for  setting  aside  sales  or  trans- 
fers of  property  made  within  four  months  of 
the  filing  of  the  petition  or  In  fraud  of  credi- 
tors. In  a  certain  sense  the  federal  court  as- 
sumed charge  of  what  might  be  called  a  go- 
ing concern  in  the  shape  of  a  proceeding  law- 
fully initiated  In  the  state  court  to  accom- 
plish a  fair  division  of  a  debtor's  property 
among  bis  creditors.  The  new  management 
had  the  right  to  avail  Itself  of  all  ttiat  was 
advantageous  to  It  in  the  doings  of  the  for- 
mer concern.  It  is  nothing  more  than  a  ques- 
tion of  administration,  which,  of  course,  goes 
to  tbe  federal  court  under  the  bankrupt  law, 
but  only  when  and  not  until  ito  Jurisdiction 
Is  asserted. 

The  situation,  then,  was  that  the  federal 
court  found  an  estate  of  Sheridan  free  from 
tbe  previous  attachment,  and,  when  It  assum- 
ed Jurisdiction,  this  drcumstence  did  not  re- 
vive the  attachment.  In  other  words,  the 
making  of  the  assignment,  while  constituting 
an  act  of  bankruptcy,  within  the  meaning  of 
the  federal  statute,  was  not  void  when  made, 
but  carried  with  it  the  effect  declared  by  our 
state  law.  If  no  creditor  of  Sheridan  had 
Initiated  the  bankruptcy  proceedings  in  the 
federal  court,  It  would  have  been  perfectly 


legitimate  for  his  assignee  und»  the  state 
law  to  have  wound  up  bis  affairs  and  paid  bis 
creditors,  resulting  In  Sheridan's  discharge 
from  his  debts,  provided  his  estate  had  paid 
50  per  cent,  or  more  of  his  Indebtedness.  In 
disregarding  the  effect  of  the  assignment,  val- 
id at  least  at  the  date  of  its  execution,  andL 
in  spite  of  it,  making  the  order  to  sell  tbe  at- 
tached property,  the  drcnlt  court  violated  the 
rules  of  procedure  prescribed  for  it  by  the 
stete  of  whose  Judicial  system  it  is  a  part 
It  was  in  error  in  refusing  to  retrace  Ite  steps 
on  the  motion  of  the  trustee  in  bankruptcy. 

The  general  purpose,  both  of  the  federal 
bankrupt  act  and  of  our  state  assignm^it 
law,  is  -to  provide  for  a  ratable  distribntlon 
of  a  debtor's  estate  among  his  creditors,  ac- 
cording to  the  amount  of  their  respectlTe 
claims.  Upholding  tlie  attaclunent,  under  tba 
circumstances  of  this  case,  Is  at  variance 
with  this  policy  and  secures  to  one  creditor  a 
preference  by  reason  of  his  attaebmeat, 
which  was  dissolved  by  the  assignment  under 
the  stete  law,  while  the  oK)oslte  determina- 
tion of  tbe  issue  will  give  effect  to  the  Intent 
of  both  stete  and  federal  legislation. 

The  Judgment  diould  be  reversed. 


LA  SALLB  et  a1.  v.  CENTRAL  B.  B.  OF 
OBEQON. 

(Supreme  Court  of  Oreg<m.  Nov.  24. 1914.) 

1.  Railboads  (I  481*)— Fins— Btidshob— 

Dead  Coam. 

In  an  action  for  fire  set  by  aparka  from 
defetidast's  locomotive,  evidence  of  tbe  finding 
of  dead  coals  along  the  railroad  track  In  the 
neighborhood  of  the  fire.  In  ooimeeti<m  wtfli  te» 
tImoDT  that  the  locomotivB  claimed  to  have 
caused  the  fire  was  emitting  aparka  and  that  the 
fire  occurred  shortly  after  passing  of  that  en- 
gine, Is  admlesible. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  SS  1717-1729;  Dec.  Dig.  1  481.*3^ 

2.  Bahaoads  (S  481*)  — Fias— Bvxdcrcm— - 

Otheb  Fibbs. 

In  an  action  for  fire  set  by  sparks  from  de* 
fendaot's  locomotive,  evidence  of  other  fires  at 
about  the  time  of  the  fire  in  qu^tlon  la  admis- 
sible to  show  want  of  reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1717-1729 ;  Dec.  Dig.  g  481.*]^ 

3.  Railboads  (I  459*}  —  Fibes  —  Assduftiok 

or  Risk. 

Landowners  adjoining  and  adjacent  to  the 
railroad  do  not  assume  the  risk  of  fires  caused 
by  the  railroad  company's  negligence. 

[Ed.  Note.— For  other  ca■e^  see  Railroads. 
Cent  Dig.  H  1077-1680,  16S4;  Dea  tngTi 
459.*] 

4.  TbIAL  (S  260*)  —  IffSIBUOTXOZTS  —  QBovmis 

—Cube  bt  Otheb  iNsratrcnoifB. 

In  an  action  for  fire  set  by  sparks  from  de- 
fendant's locomotive,  an  instruction  that  prop- 
erty owners  adjoinlnf  a  railroad  right  of  way 
assume  the  risk  of  injuries  unavoidably  produC' 
ed  by  fires  started  without  negligence  is  suf- 
ficiently covered  by  a  general  instmctlon  plac- 
ing the  burden  of  proof  on  plaintilf  to  abov 
that  the  fire  was  caused  by  the  negligence  of 
defendant. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  ffi  651-658;  Dec  Dig.  f  260.*] 


•For  ottar  aims  sm  same  topio  and  s«cUoa  NUMBER  in  Dee.  Dig.  *  Am.  Dig.  Ksy-No.  8«iM  *  Kvp'r  Indexw 


Digitized  by  Google 


Or.) 


tsA.  SAI;LE  ▼.  OBNTBAIi  B.  B.  OP  OBEOON 


415 


&  Trial  A  298*)  — iKErrBUonoRB— Cube  bt 

OTUEB  IffSTBUCnONS. 

In  an  action  for  fire  aet  hj  defendant's  lo- 
eomotire,  an  inatruction  that  it  is  the  duty  of 
the  railroad  to  adopt  the  most  approved  appli- 
ances is  cared  by  other  Instractions  makiof  it 
the  duty  of  the  railroad  to  use  rvaaonable  oili- 
fence  in  procuring  the  most  approved  appliano- 
ta,  etc. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
D^^jli  70&-713,  TlSk  nflTnS;  Dec  Dig..  { 

In  Banc.  Appeal  from  Circuit  Oonrt,  TTn- 
loa  County;  J.  W.  Knowlea,  Judge. 

Action  bj  Jerome  T.  La  Salle  and  othera 
iialnst  the  Central  BaUroad  of  Oregon. 
From  a  Judgment  for  plalntUEs,  defendant 
aitpealR  Affirmed. 

(!eo.  T.  Cocbran,  of  La  Grande  (Lewis  Z. 
Terrall,  of  Union,  and  Cochran  &  Eberhard, 
of  La  Grande,  on  the  brleO,  for  appellant 
John  McCourt,  of  Portland  (Veazle,  McCourt 
k  Veazie,  of  Portland,  and  Crawford  &  EaUn, 
of  La  Grande,  on  the  brief),  for  reepondenta. 

McNABY,  J.  This  is  an  action  to  recoTer 
damages  for  negligently  setting  fire  to  and 
boTDlng  a  fmlt  dryer  belonging  to  the  In- 
dividual plaintlfFs.  The  insurance  companies 
indemnified  the  owners  for  the  loss  of  the 
property  and  were  thereby  subrogated  to  the 
rights  of  the  Insured.  The  Jnry  awarded  the 
active  plalntlfls  a  verdict  for  ^,078.  Judg- 
ment followed;  consequently,  this  appeal. 

stripped  of  all,  save  Its  v^  essence,  the 
complaint  declares  that  defendant  carelessly 
acd  negligently  failed  to  equip  the  ^glne 
which  passed  over  its  trade  on  April  11,  ldl8, 
St  U  :46  a.  m.,  with  a  spark  arrester,  or  ap- 
paratus calculated  to  prevent  the  escape  of 
sparks,  cinders,  coals,  and  fire,  and  by  rea- 
son of  such  omission  the  engine  did  emit 
large  qnantltlea  of  sparks,  fire,  and  burning 
cinders  which  were  deposited  upon  the  fruit 
dryer  resnlting  in  Its  complete  destruction,  to 
the  damage  of  the  owners  in  the  sum  of  fO,- 
S^JBXi.  Defendant  met  the  charge  an  an- 
swer containing  a  general  denial. 

By  the  evidence,  It  la  eBtabllshed  that  the 
fire  started  on  the  roof  of  the  tmlt  dryer  a 
f^  mlnntes  after  a  train  operated  by  the 
railroad  company  had  passed ;  that  the  fruit 
dryer  Is  located  about  70  feet  north  of  the 
railroad  trat^ ;  that  at  the  time  the  engine 
tnd  train  passed  the  dryer  a  healthy  south 
wind  was  blowing  In  the  direction  of  the 
building;  and  that  several  other  fires  were 
ttarted  about  the  same  time  In  the  vicinity 
of  Oie  dryer.  Also,  It  was  shown  that  the  de- 
fendant company  did  not  make  a  practice  of 
IsspectlnK  the  apark  arrester  on  the  engine^ 
and  that  the  last  Inspection  was  made  abont 
two  months  before  the  fire.  Evidence  waa 
offered  conducing  to  sliow  that  the  spark  ar^ 
rester  vraa  imperfectly  attached  to  tlie  plate 
In  the  boiler  head,  and  that  there  was  an 
apertnre  therein  through  which  sparks  ml^t 
have  been  discharged. 


[1]  At  the  trial  the  court  permitted  witness- 
es to  testify  that  they  had  discovered  dead 
coals  north  of  and  upon  the  railroad  track, 
and  In  the  neli^iborbood  of  the  dryer.  The 
defendant  objected  to  the  admissibility  of 
this  testimony  on  the  ground  that  It  was  "in- 
competent, Irrdevant,  and  immaterial";  the 
particular  objection  to  the  testimony  being 
that  the  evidence  did  not  show  any  connec- 
tlon  brtween  the  sparks  that  were  emitted 
the  oigtne  and  the  dead  coals  found  by 
the  witnesses.  The  testimony  on  that  point 
ran  abont  as  follows: 

"^niat  the  witnesses  did  not  see  the  sparks  In 
the  light  of  day,  but  did  observe  by  mght  the 
emission  of  sparks  in  unusual  quantinea  and 
of  nnnansl  sise." 

The  witnesses  further  testified  that  they 
were  unable  to  identify  the  dead  coals  as 
those  having  been  thrown  ofF  by  the  engine. 
Upon  this  phase  of  tbe  case  the  following  evi- 
dence Is  a  fair  example : 

"Q.  Well,  tell  the  jury  what  you  saw.  A. 
I  saw  it  (tbe  engine)  throwing  some  fire  and 
■parks  during  the  night  and  didn't  usually  see 
it  in  the  night  because  I  am  not  there  much. 
I  saw  it  passing  by  and  considerable  fire  and 
sparks— light  coals — coming  from  the  smoke 
stack.  Q.  Now,  did  yoo  ever  observe  any  of 
these  cinders  or  coals  that  had  been  thrown  oat 
from  the  engine  after  tbey  had  struck  the 
ground,  after  they  bad  died  or  tiefore  they  had 
died?  A.  Well,  I  saw  coals,  dead,  scattered 
along  the  ground.  Q.  Tell  the  jury  abont  the 
■ise  of  tbem.  A.  Well  I  saw  th«n.  not  very 
large,  but  I  have  saw  them  as  large,  I  suppose, 
aa  tbe  end  of  my  finger.  I  saw  them  as  large 
lying  along  the  track  there." 

On  cross-examination  the  witness  testified : 
"Q.  Now  these  dead  coals  that  yon  saw,  did 
you  see  them  oome  from  the  engine?    A.  No, 
sir.    Q.  Tou  do  not  know  where  they  came 
from,  of  your  own  knowledge?  A.  Mo,  sir." 

Counsel  for  tbe  defendant  vigorously  con- 
tend that  tbe  answera  returned  on  cross-ex* 
aminatlon  dearly  indicate  a  want  of  relation- 
ship between  the  emitted  sparks  and  the  dead 
ones  found  close  by  the  dryer.  While  it  will 
be  observed  from  tbe  testimony  that  the  wit- 
ness did  not  know  from  whence  the  dead 
coals  or  cinders  came,  yet  his  testimony  pro- 
ceeds upon  tbe  theory  that  they  were  such  in 
ctiaracter  as  are  ejected  by  a  railroad  engine, 
that  live  varkB  were  seen  to  laaoe  from  the 
engine,  and  that  spent  cinders  were  found 
along  the  railroad  track.  Aa  a  rule  of  evlr 
dence,  we  hare  no  doubt  that  it  was  compe- 
tent for  the  witness  to  ve  testimony  regard- 
ing the  discovery  of  the  dead  coals,  ta  view 
of  tbetr  physical  characteristics  bearing  so 
dose  a  ccnmecUon  to  the  Und  of  engine  oper- 
ated by  defendant,  and.  their  doae  proximity 
to  the  railroad  and  tbe  oonanmed  dryer.  To 
make  the  admlaaibiUty  of  testimony  concern* 
ittg  dead  coala  dependent  wpaa  the  witness 
following  thdr  flight  from  «iglne  to  restlnc 
place  would  be  requlrlDg  In  most  instances 
an  Impossibility  with  the  resultant  effect  ot 
withholding  from  the  jnry  a  drcum stance 
whidk  it  baa  a  rl^t  to  eonsid^.  The  discov- 
ery of  cinders  or  fire  extinct  coals  lends 
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strength  to  fbe  poeslMUty  that  the  spark  ar- 
rester was  defective,  and  this,  accompanied 
by  the  other  established  facta  that  sparks 
were  seen  to  escape  from  the  engine  and  that 
the  fire  occurred  shortly  after  the  passing  of 
the  engine  and  train  of  cars,  leads  to  the 
probability  that  the  cause  of  the  fire  was  at- 
tributable to  those  negligent  acts  with  which 
■defendant  Is  charged.  We  think  the  admis- 
sion of  this  testimony  was  not  erroneous. 

[2]  Another  assignment  of  error  Is  predl- 
-cated  upon  the  court's  action  in  passing  to  the 
jury  testimony  of  other  fires  occurring  near 
the  time  and  place  of  the  destruction  of  the 
fruit  dryer.  The  testimony  giving  rise  to  the 
objection  was  recounted  by  a  former  employ^ 
of  the  defendant  who  served  in  the  capacity 
of  fireman.  He  testified  that,  "Just  a  while" 
before  the  fire  in  question,  other  fires  were 
set  by  the  defendant's  engine  In  a  field  about 
one  mile  from  the  dryer.  The  witness  also 
stated  that  the  spark  arrester  was  in  a  simi- 
lar condition  when  the  two  Area  occurred. 
Experience  has  foiled  the  lesson  that  negli- 
gence of  a  railroad  company  can  seldom  be 
proved  by  plalntlCf,  except  by  circumstances, 
and  that  some  reliance  must  be  had  upon  the 
Inference  which  can  be  collected  from  the 
fact  that  other  fires  had  occurred  under  simi- 
lar conditions.  The  theory  upon  which  the 
admissibility  of  this  evidence  is  founded  is, 
to  enable  the  Jury  to  determine  whether,  in 
view  of  previous  Bres  having  been  communi- 
cated, the  company  was,  at  the  time  of  the 
fire  under  conslderatidn,  in  the  exercise  of 
reasonable  care.  Testimony  of  this  character 
has  been  sanctioned  by  this  court  in  the  cases 
of  Chenoweth  v.  So.  Pac.  Co.,  53  Or.  Ill,  99 
Pac.  8fl;  Richmond  v.  McNeill,  31  Or.  342,  49 
Pac.  879;  Hawley  v.  Sumpter  Railway  Co., 
49  Or.  B09,  90  Pac.  1106,  12  L.  R.  A.  (N.  S.) 
526;  Tnfl-e  v.  O.  E.  &  N.  Co.,  60  Or.  177,  117 
Pac.  989 ;  Commentaries  on  the  Law  of  Negli- 
gence, Thompson,  voL  2,  S  237  et  seq. ;  Smith 
V.  Old  Colony  &  Newport  Railroad  Co.,  10  B. 
I.  22. 

[3, 4]  Complaint  Is  made  by  counsel  fbr  de- 
fendant of  the  court's  refusal  to  advise  the 
jury  to  the  effect  that  property  owners  ad- 
Joining  the  right  of  way  of  a  railroad  com- 
pany assume  the  risk  of  injuries  unavoidably 
produced  by  fire  occurring  without  any  negli- 
gence on  the  part  of  the  company.  From  the 
cases  cited  In  supiwrt  of  the  instruction,  it 
would  seem  that  counsel  have  in  mind  the 
thought  that  property  adjoining  the  right  of 
way  of  a  railroad  Is  in  a  tiazardous  position, 
and  therefore  in  more  ttian  ordinary  danger 
from  mere  accidental  fires.  Whatever  may 
be  the  exact  rale'  conceming  the  relative 
rights  of  landowners  adjoining  and  of  those 
adjacent  to  railway  tracks,  with  respect  to 
accidental  fires,  It  cannot  be  contended  that 
cAther  assumes  the  risk  of  the  railroad  com- 
pany's n^llgence.  Thompson,  In  his  Impres- 
rtve  Commentaries  on  the  Law  of  Nei^^ence 
(volume  2,  S  2322),  says : 

"Tbe  fact  that  a  landowner  erects  and  uses  a 
building  for  ordinary  purposes  near  a  railway 


track  Is  not,  In  case  of  Its  destrucdon  by  a 
railway  fire,  imputable  to  him  as  contributory 
negligence,  altiioagh  such  building  is  more  ex- 
posed to  nre  from  the  company's  engines  than 
if  it  were  at  a  greater  distance,** 

We  think  Qie  rejected  Instruction  embraced 
but  a  hmH  principle  of  tin  law  of  negUgeiice» 
and  was  fittingly  covered  by  flie  CQurt  in  the 
following  Instruction: 

"Gentlemen  of  the  jury,  you  are  hereby  in- 
structed that  the  burden  of  proof  is  upon  plain- 
tifft  to  astabUsh,  by  a  prepfmduaaoe  of  the 
evidence,  that  the  d^er  In  question  waa  set 
afire  by  tbe  negligence  of  tbe  defendant  railroad 
company.  It  is  not  every  fire  that  occurs  along 
tbe  track  of  a  railroad  company  that  such  rait 
road  company  is  liable  for,  even  thoa|^  proper- 
ty was  destroyed  by  fire  set  by  Spain  coming 
bom  engines  of  the  company.  It  is  only  when 
there  is  negligence  or  carelessnsn  on  the  part 
of  the  company  in  manaslng  its  engines  and 
fires,  that  there  Is  a  liability  on  the  part  of 
the  company;  and  tiie  burden  of  proof  Is  upon 
tbe  plaiotia  to"  show  by  a  preponaerance  of  tbe 
testimony,  not  only  that  the  nre  was  set  from 
Bparka  coming  from  the  defendant's  engine,  but 
also  that  there  waa  negligence  on  the  part  of 
tbe  defendant  in  allowing  its  enrine  to  get  oat 
of  repair  so  as  to  allow  ue  sparaa  to  escape,  if 
yon  find  they  dtd  escape,  or  negligence  on  tbe 
part  of  the  company  in  employing  nnskiilfol  or 
negligent  employes,  and.  if  the  (dalntiff  does  not 
establish  such  negligence  by  a  preponderaBec  oC 
the  testimony,  your  verdict  must  be  for  the  de- 
fendant." 

[B]  In  giving  the  following  instruction  to 
the  Jury,  exception  Is  taken: 

"It  is  the  duty  of  the  railroad  company  to 
adopt  the  most  approved  mechanical  Inventions 
and  appilanees  to  prevent  tiie  escape  of  sparks, 
fire,  and  cinders,  and  to  exercise  reasonable  dil- 
igence and  precaution  In  equipping  engines 
used  by  it  upon  such  railroad  with  such  Inven- 
tions and  appliances,  and  to  exercise  ordinary 
care  and  diligence  to  keep  such  appliances  in 
good  repair,  and  when  operating  said  engines 
to  provide  skillful  and  competent  help  to  op^ 
.ate  the  same." 

Counsel  for  defendant  argue  that  this  in- 
struction Infers  that  an  absolute  duty  rests  on 
defendant  to  do  no  damage  to  proper^  on  ac- 
count of  the  escape  of  fire.  Continuing'  the 
argument,  counsel  say: 

"That  if  defendant  uses  ordinary  and  reason- 
able care  and  do  'damage  property*  it  would 
still  be  liable  under  the  Instruction.'* 

Dependence  Is  had  upon  the  case  of  Ander- 
son V.  Oregon  Railroad  Company,  45  Or.  211, 
77  Pac.  119,  wherein  Mr.  Justice  Woirerton 
said: 

"Tfu  general  rule  seems  to  be  that  the  com- 
pany most  adopt  tbe  most  approved  mechanlcid 
inventions  and  appliances  to  prevent  the  es* 

cape  of  fire:  but  that,  when  it  has  exerdsed 
reasonable  diligence  and  precaution  in  obtaining 
and  putting  them  into  practical  use,  it  has  dis- 
charged its  duty  to  those  who  are  subject  to 
the  dangers  inddent  to  the  escape  of  fire.** 

This  rule  of  law  seems  to  have  been  seated 
in  the  mind  of  the  trial  court  while  Instruct- 
ing the  Jury  when  ctmsideration  is  given  to 
the  whole  ot  the  charge.  In  the  third  Instruc- 
tion, the  court  said,  in  purpwt,  that.  If  the 
fire  was  caused  by  sparks  emitted  from  a  lo- 
comotive, a  presumption  of  negligence  arises 
against  the  defendant  as  to  the  OQulpment  of 
Its  engine,  and,  unless  that  presumption  Is 
rebutted  by  detwdaat,  sbowl&s  It  had  adopt- 
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ed  tbe  moet  approTed  appliances  and  Inven- 
ttoDB  for  tbe  prevention  of  tbe  escape  of  fire 
tnd  <^ndeTB  from  the  engine.  It  was  the 
dnty  ot  the  jury  to  find  for  plalntUCs.  in  an- 
other instruction,  the  court  told  the  JU17  they 
sboald  find  for  plalntifTs  If  they  were  satis- 
fled  that  "tsptaka,  cinders  and  fire  were  emit- 
ted by  reason  of  tbe  cartiesgness  and  negli- 
gence of  tbe  defendant  In  failing  to  use  ordi- 
nary and  reasonable  care  to  have  Its  locomo- 
tive in  repair,  or  failing  to  use  ordinary  and 
reasonable  care  to  equip  the  same  with  tbe 
most  approved  appliances  tor  arresting 
sparks,  etc"  Again,  tba  court  4poke  to  the 
Jury: 

"If  yon  find  from  the  testimony  that  the  de- 
fendant railroad  company  did  operate  ItB  trains 
and  engines  past  the  dryer,  and  that  at  the 
time  had  fire  in  the  engln^  and  that  the  defeod- 
uit  exercised  ancb  riiat  in  a  careful  manner, 
and  with  care  and  circumspection,  using  the 
most  approved  appliancefl  to  prevent  the  escape 
ot  fire,  and  ezerdsed  due  care  and  skill  in  the 
management  of  its  locomotive,  then  I  instruct 
you  uiat,  even  though  the  fire  was  caused  by 
the  emission  of  sparks  from  the  engine,  there 
ii  no  liability  on  tbe  part  of  tbe  defendant  and 
Toar  verdict  aboold  be  for  the  defendant. 

From  a  study  of  tbese  Instructions  we  can- 
not say  tbe  court  spoke  of  defendant's  duty 
to  provide  its  engines  with  the  most  approved 
appliances  for  preventing  the  escape  of  sparks 
as  an  absolute  one.  It  Is  true  that  the  first 
expression  of  the  court,  standing  by  itself, 
imposes  a  peremptory  and  unconditional  duty 
upon  defendant  to  adopt  the  most  approved 
appliances.  If  this  Is  a  vice,  It  is  attributable 
to  the  manner  of  expression  doubtlessly  aris- 
ing from  the  peculiar  statement  of  the  gen- 
eral rule  in  Anderson  v.  O.  R.  R.  Co.,  supra. 
What  the  trial  court  did  tell  the  Jury  in  sub- 
stance and  In  fact  was  that  a  positive  and  un- 
qnalified  duty  rested  upon  the  railroad  com- 
pany to  exercise  reasonable  dUlgence  and 
precaotiou  In  procuring  and  In  utilizing  the 
most  approved  mechanical  Inventions  and  ap- 
liaratus  to  prevent  the  escape  of  fire,  coals, 
Fparks,  or  dnders. 

Other  errors  are  assigned,  but  we  deem 
them  harmless,  and  therefore  we  feel  It  our 
duty  to  affirm  tbe  judgment  of  tbe  drcnit 

COQrt. 


HARTFORD  FIRE  INS.  CO.  et  al.  t.  CEN- 
TRAL E.  R.  OF  OREGON. 

(Supreme  Court  of  Oregon.    Nov.  24,  1914.) 

1.  RaJLTOAOS    (5  479*)— FiBES  —  PLEADIIfG 
AHD  PBOOP— NTniBSB  OV  BNGimE. 

That  the  loeomotiTe  aUeged  to  have  s^  a 

Gre  at  a  certain  time  is  not  shown  to  have  had 
the  number  alleged  to  the  complaint  does  not 
prevent  recovery. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
C»nt.  Dig.  H  ITW^ITOS;  Dee.  Dig.  |  479.*] 

2,  Railboaos  (S  481*)— Fibes— Evidence  of 
Othek  Fxbxs. 

Evidence  of  other  fires  seasonably  follow* 
iai  in  t3ie  wake  ot  an  engine  from  whosa  stack 


Bitarks  were  being  emitted  is  admisgible  in  an 
action  for  a  fire  aet  by  the  engine. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S!  1717-1729;  Dec.  Dig.  9  48l.»] 

3.  raii.boad8  (s  468*)— fnes— cohtsibutobt 
Nbouobhob. 

That  a  railroad  company  may  relieve  itself; 
on  the  ground  of  contributory  negligence,  of  lia- 
bility for  fire  set  by  a  locomotive  through  Its 
negligence,  it  must  show  the  fire  would  not 
have  occorred  If  the  owner  of  the  property  had 
taken  sudi  precautions  aa  bis  observation  and 
experience  had  taught  him  to  be  necessary. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {§  1677-1680,  1684;  Dec.  Dig.  i 
469.*] 

4.  Nbouqercb  (S  186*)— Pbotiho*  or  Coubt 

AHD  JUBT. 

The  question  of  negligence  is  for  the  court 
only  when  the  facts  are  undisputed,  or  but  one 
inference  can  be  drawn  from  the  evidenee ;  otli- 
erwlse  it  is  for  the  Jury. 

[Ed.  Note.— For  othu  eaaa^  aee  Negligence, 
Cent  Dig.  U  277-553;  DecTKg.  i  m*] 

5.  RAILROAnS  (S  484*)— FiBES— ComsiBUTOBY 
Neoligenck— Question  fob  Juet. 

Evidence,  in  an  action  for  fire  commnnlcat- 
ed  to  plaintiff's  property  from  one  set  by  de- 
fendant's locomotive,  A«M  to  make  a  question 
for  the  jury  whether  the  owner  of  property  was 
guilty  of  contributory  negligence. 

I^d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1740-1746;  Dec.  Dig.  {  484.*] 

6.  Nboliobnci  (I  1S6*)— PsnxncATE  Caus^ 
QUSSnOH  FOB  Jitbt. 

Where  the  proximate  cause  is  ^questionable, 
tbe  caae  njnst  be  submitted  to  the  jury. 

[Fd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §S  277-868 ;  Dec.  Dig.  |  136.*] 

7.  Raixboads  (S  484*)  —  Fibeb  —  Fboxdcais 
Cause— QuEsnoiT  fob  Jubt. 

Whether  t6e  negligence  of  defendant,  where- 
by spa^a  from  its  locomotive  set  fire  to  a  dryei, 
was  the  proximate  cause  of  the  burning  of 

filaintiflTs  nam,  a  quarter  of  a  mile  hirther,  but 
n  tbe  same  direction,  from  the  railroad,  the 
weather  beiiu;  dry,  the  wind  and  in  the 
direction  of  the  buildings  from  the  railroad,  and 
the  fire  being  communicated  from  the  dryer  to 
the  bam  by  the  force  of  atmosplieric  agencies, 
is  a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  (S  1740-1746;  Dec  Dig.  |  484.*] 

8.  COBFOBATIONS  (|  618*)— AonOITS  AaAIHST 

— Pbovino  Ihcobpobaiion. 

Plaintiff  need  not  prove  incorporation  of 
defendant,  sued  aa  a  corporation ;  defendant  hav- 
ing admitted  its  being  by  a  connter  attack  on 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Co rpo rations, 
Cent.  Dig.  II  2028,  2086.  2067;  Dec  Dig.  | 
518.*] 

9.  cobpobations  (|  614*)— actions— raisina 
Issue  of  Incobfobation. 

The  issue  of  incorporation  of  one  suing  as 
a  corporation  may  be  raised  by  denial  in  the 
answer;  L,  O.  L.  8  6709,  requiring  the  question 
of  a  corporation  having  paid  a  fee,  and  so  being 
entitled  to  do  basiness,  to  be  raised  by  plea  in 
abatement,  having  no  application. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  33  2052-2081 ;  Dec  Dig.  J  614.*] 

10.  COBPOBATIONB    (5  518*)— AOHOMS— PBOT- 

INQ  Incobfobation. 

The  incorporation  of  plaintiff,  allied  In 
the  complaint,  being  denied  by  the  answer,  Is 
a  material  averment,  which  plamtiff  most  prove. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S8  2028,  2086.  2087;  Dec  Dig.  | 
618.*] 
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11.  Appkai.  awd  Ebbob  (I  909*)— Hevikw— 

EVIDEnOE— ASBUHPTION  OF  BXISTENCB. 

The  Supreme  Court,  when  sitting  aa  tryei 
of  fact,  Is  governed  by  the  same  rales  of  evi- 
dence controlling  below ;  so  that,  there  being  no 
evidence  in  the  record  on  the  material  issue  of 
the  incorporation  of  plaintiff,  it  cannot  be  sup- 

Slied  by  assuming  that  it  existed,  but  by  acci- 
ent  or  neglect  was  not  prodnced  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  8675 ;  Dec.  Di«.  f  909.*] 

In  Banc.  Appeal  from  Olrcnit  Gonrt,  TJn- 
ton  County;  J.  W.  Knowles,  Judge. 

Action  by  the  Hartford  Fire  Insurance 
Company  and  otbera  against  the  Central  Rail- 
road of  Oregon.  Judgment  for' plaintiff  a,  and 
defendant  appeals.  Berersed  and  rananded 
for  new  trial. 

Geo.  T.  Co^ran.  of  1a  Grande  (L.  Z.  Her- 
rail,  of  Union,  and  Co<dmui  &  Sberhard,  of 
La  Grande,  on  the  brief),  for  appellant  R. 
J.  Kitchen,  of  Union,  for  respondents. 

AIcXARY,  J.  Having  t>een  subrogated  to 
the  rights  of  the  owner  of  a  bam  by  reason 
of  a  contract  of  Insurance,  plaintiff  brings 
this  action  to  recover  damages  for  the  de- 
struction of  the  building  caused  by  an  emis- 
sion of  sparics  from  an  engine  oi)erated  by  de- 
fendant It  Is  sufficient  to  say  that  a  verdict 
for  $500  was  returned  In  favor  of  plaintiff. 
The  fire  occurred  on  April  11,  1913.  The 
property  destroyed  was  a  bam  located  about 
one-fourth  of  a  mile  north  of  the  defendant's 
track.*  But  a  measure  of  time  prior  to  the 
burning  of  the  barn,  a  fruit  dryer  which 
stood  close  by  the  railway  track  was  destroy- 
ed by  a  fire  avowed  to  have  occurred  on  ac- 
count of  sparks  escaping  through  an  Imper- 
fect spark  arrester  used  by  defendant  on 
one  of  its  engines  and  thence  communicated 
to  the  barn  by  the  force  of  atmospheric  agen- 
cies. Answering,  defendant  pleaded  a  general 
denial  and  a  separate  defense  alleging  matter 
calculated  to  charge  the  owner  of  the  bam 
with  contributory  negligence  In  maldng  no 
effort  to  prevent  the  spread  of  the  Are  from 
the  dryer  to  the  bam. 

[1,2]  In  its  pleading,  plaintiff  Identified 
the  engine  productive  of  the  fire  as  "No.  12 
with  cars  attached."  Upon  the  investigation 
of  the  issues  before  the  jury,  plaintiff's  wit- 
nesses failed  to  identify  the  engine  with  that 
particularity  of  detail  set  forth  In  the  plead- 
ing, and  for  that  account  error  is  assigned  in 
the  court's  refusal  to  sustain  defendant's  ob- 
jection to  evidence  of  other  fires  having  been 
started  by  the  engine  in  questloo.  Hie  at- 
tack involves  the  following  testimony,  given 
by  a  witness  called  by  jilalntlfl: 

"Q.  Did  you,  on  this  morning  of  the  lltb  of 
April,  notice  an  engine  of  the  Central  Railroad 
of  OroKon,  as  it  passed  there?  A.  Yes,  I  no- 
ticed them  pass.  Q.  I  will  ask  you  to  state 
if  yoo  noticed  the  size  of  the  cinders  or  coals 
that  were  emitted  from  this  engine.  A.  Do  you 
mean  this  particular  morning?  Q.  Well,  that 
morning,  or  any  morning  we  will  aay,  within 
GO  days  previous  to  the  fire  or  60  d^s  after 


the  fire.  A  Tea,  I  have  noticed  some  fire  flying 
from  this  engine.  Q.  Show  the  jury  about  how 
large  or  about  the  sise  of  the  sparlu  or  cinder* 
emitted  from  that  engine  as  it  paaaed  there. 
A.  Well,  I  am  not  positive  about  uiat  I  could 
not  say  whether  these  coals  that  I  have  seea 
recently  came  from  tbla  engine.  I  didn't  say 
the  coals  came  right  from  the  engine  and  fell 
on  the  ground  and  then  designated  them  as  ooaJa 
coming  from  the  engine.  X  did  not  try  to  be 
aa  positive  as  that  *  •  •  Tt^  fire  occurred 
about  five  minutes  after  the  train  pasMd.** 

The  testifier  further  added  that  be  bad 
observed  other  fires  origlnattng  along  the  rail- 
road track  before  and  after  the  fire  and 
shortly  after  tbe  defendant's  railroad  engine 
had  passed  over  its  track  In  the  vicinity  of 
the  bam.  A  consideration  of  the  evidence 
satisfies  us  that  the  witness  properly  identi- 
fled  the  engine  emitting  the  sparics  as  the 
one  described  in  plalntlfTs  complaint  In  any 
ev^t,  the  defendant's  liability  will  not  be 
softened  or  absolved,  nor  the  testimony  ren- 
dered Incompetent,  If  the  sparks  were  emitted 
by  some  engine  other  than  tbe  one  itarticQlar- 
laed  In  the  pleadings.  The  question  therefore 
is  whether  the  proximate  cause  of  tbe  fire 
was  due  to  the  manner  in  which  the  engine 
was  operated,  or  the  diligence  exercised  In 
providing  the  engine  with  devices  best  calcu- 
lated to  prevent  the  escape  of  the  agencies  of 
Ignition.  The  propriety  of  testimony  having 
for  Its  office  the  proof  of  other  fires  seasonably 
following  in  the  wake  of  an  engine  from 
whose  stack  sparks  were  being  emitted  bas 
been  before  this  court  and  settled  In  favor 
of  the  admission  of  testimony  of  that  char- 
acter. Gerome  T.  La  Sall6  et  al.  v.  Central 
Railroad  of  Oregra,  144  Pac.  414,  and  cases 
cited. 

Plaintiff  resting,  defendant  moved  the  court 
for  an  order  of  nonsuit  upon  these  grounds: 
(1)  That  the  inconxnatlons  of  plaintiff  and 
of  defendant  had  not  been  proved ;  (2)  that 
the  act  of  the  defendant  was  not  the  proxi* 
mate  cause  of  the  fire;  (3)  that  plaintiff  was 
guilty  of  contributory  negligence.  Tbe  court 
declined  to  heed  the  motion;  therefore  error 
is  assigned. 

[S-l]  Naturally,  by  this  defense,  tbe  defend- 
ant h<9es  to  fftsten  upon  the  Insnred  the  con- 
sequences of  any  fUlnre  upoa  hla  part  to 
observe  those  precautions  wfaldi  the  drcom- 
stancea  surrounding  tbe  fire  would  auggsst. 
Primarily  the  defendant  Is  liable  for  its  own 
neglignu:^  and  its  only  vslt  from  liability 
on  the  ground  of  conlxlbutory  n^Ugfance  of 
the  sufferer  is  by  showing  that  the  fire  would 
not  luive  occurred  If  the  owner  had  takm 
sQcb  precautioiu  aa  hla  obeervatlon  and  ex- 
perience bad  taught  blm  to  be  necessary. 
Therefore  tbe  Insured  is  liabia  only  for  the 
proper  use  of  his  own  fiuiulttes.  Baltimore, 
etc.,  R.  Co.  V.  Cumberland.  176  U.  S.  232,  20 
Sup.  Ct  380.  44  L.  Bd.  447;  Union  Pacific 
Ity.  Co.  T.  McDonahl.  152  U.  S.  262,  14  Sup. 
Ct.  619,  88  L.  Bd.  434;  19  Gyc.  881.  Al- 
most universally  the  courts  bare  brtd  that 
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tbe  question  of  negligence  Is  one  of  fact  and 
not  of  law  where  more  tban  one  Inference  can 
be  drawn  from  tbe  eridence.  When  the 
facts  ore  undisputed,  It  Is  a  question  of  law; 
where  the  evidence  conflicts,  a  question  for 
the  Jary.  Reference  is  made,  for  an  illustra- 
tive case,  to  Greenwood  v.  Eastern  Oregon 
Power  Co.,  «7  Or.  433,  136  Pac.  336.  A  digest 
of  tbe  evidence  warrants  the  statement  that 
tbe  owDttT  of  the  bam  left  bis  borne  immedi- 
ately when  be  observed  the  Are  In  tbe  dryer 
and  aided  in  Its  extinction ;  that  upon  his 
retom  to  tbe  house  he  heard  a  neighboring 
lady  scream,  "Fire!"  when  he  saw  his  bam 
in  flames;  that  be  then  ran  to  the  bam  and 
removed  the  articles  stored  therein.  From 
the  plalntUTs  conduct,  the  trial  court  could 
not  say  as  a  matter  of  law  that  the  plaintiff 
did  DOt  exerdse  those  precautions  which  ex- 
perience has  taught  to  be  necessary  under 
tbe  circumstances  of  the  transaction.  The 
Jury  alone  could  Judge. 

[1, 7]  Was  the  act  of  the  defendant  the 
proximate  cause  of  the  flre?  Counsel  for  de- 
fendant says,  "No."  With  assurance  It  may 
be  eald  the  evidence  shows  that  on  the  day 
of  Qie  flre  a  robnat  south  wind  was  blowing 
Acron  tbe  laUroad  track  In  the  direction  of 
tbe  pnuia  dryer  and  the  batn,  which  was 
loatad  atxmt  a  quarter  ef  a  mUe  distant 
tbereftom ;  that  t3ie  weatlwr  was  exceeding- 
ly diy  and  had  been  tor  a  period  of  time ; 
and  that  nothing  Interposed  brtween  the 
diyer  and  the  bun  to  prevent  sparks  and 
flames  ct  flre  trom  beSnc  carried  from  the 
bondi^  dryer  to  the  bam.  Ooansel  argues 
Hut  the  distance  between  the  dryer  and  the 
bam  "ma  certainly  far  enough,  so  that  aA  a 
matter  of  law  the  court  can  say  that  the 
damages  caused  by  the  burning  of  the  bam 
were  too  remote";  anfl  that  tbe  setting  of 
flre  to  the  dryer  by  sparks  from  the  engine 
was  not  the  proximate  cause  of  the  Miming 
of  the  bam.  We  think  this  proposltlDn  merits 
but  our  brief  attention.  Well  settled  is  the 
doctrine  that  a  wrongdoer  is  liable  for  tbe 
injury  which  resulted  as  tbe  natural  and 
probable  consequence  of  his  wrongful  act  of 
which  he  sbonld  have  foreseen  in  the  ray  of 
tbe  surroundtDg  circumstances.  Many  times 
tblB  court  has  said  that,  where  the  proxi- 
mate cause  is  questionable,  tbe  case  must  be 
submitted  to  tbe  Jury.  Manning  v.  Portland 
SblpbuUdlng  Co.,  62  Or.  101.  96  Pac.  54S; 
EiUir  V.  O.  R.  &  N.  Co.,  68  Or.  66,  99  Pae 
76;  Palmer  v.  Portland  Ry.  L.  ft  P.  Co.,  66 
Or.  262,  108  Pac.  2U;  Gynther  v.  Brown  ft 
UcCabe,  67  Or.  818, 134  Pac.  1186.  From  the 
evidence  given  by  the  witnesses,  it  was  the 
province  of  the  Jury  to  determine  whether 
tbere  was  an  unbroken  connection  between 
tbe  wrongful  act  of  defendant  and  Injuries 
sustained  1^  the  Insured.  Tbe  same  condi- 
ttoQ  snrronnded  the  case  of  TaCTe  v.  O.  R. 
*  N.  Co.,  60  Or.  182,  117  Pac.  990,  and 
prompted  Mr.  Jnstloa  McBrlds  to  say: 


"The  weatber  vras  very  dry  and  tbe  wind 
high,  and,  as  plaintiff's  witnesses  contend,  was 
blowing  directly  from  defendant's  engine  to- 
ward plaintiff's  huildings.  A  jury  might  well 
conclude  that  under  sneh  drenmstanees  it  was. 
the  duty  of  the  defendant's  servants  to,  observe 
such  surroundings." 

[1-10]  Lastly*  the  motton  for  an  ordw  of 
nonsuit  Is  placed  upon  the  ground  that  the 
incorporation  of  the  parties  litigant  has  not 
been  proved.  It  Is  a  strain  upon  legal  so- 
briety for  defendant,  upon  the  one  hand,  to 
assume*  Its  existence  for  the  purpose  of 
thwarting  the  action,  and,  on  tbe  other,  to 
deny  Its  existence  when  being  sued.  Cer- 
tatoly  defendant  has  no  legal  right  to  assume 
its  entity  for  one  purpose  and  deny  it  for  an- 
other, and  having  admitted  its  being  by  a 
counter  attack  upon  plaintiff  rendered  it  un- 
necessary for  plaintiff  to  offer  proof  of  de- 
fendant's incorporation.  A  serious  question 
does  arise  with  respect  to  plaintiff's  failure 
to  prove  its  corporate  existence  when  denied 
by  defendant,  for  thereby  that  issue  became 
one  of  the  essential  elements  In  the  case. 
Counsel  for  plaintiff  argues  that  defendant 
cannot  be  heard  to  grieve  because  the  matter 
was  not  raised  by  a  plea  In  abatement 
HIrschfeld  v.  McGullagh,  64  Or.  506.  507.  508, 
516,  127  Pac.  Ml,  130  Pac  1131 ;  Big  Basin 
Lumber  Co.  v.  Crater  Lake  Co.,  63  Or.  360. 
362,  363,  127  Pac.  982 ;  Callender  Navigation 
Co.  V.  Pomeroy,  61  Or.  343,  122  Pac.  758. 
These  cases  are  not  applicable  to  the  circum- 
stances here  Involved,  for  the  question  here 
directly  in  issue  concerns  the  incorporation 
or  existence  of  plaintiff,  and  not  Its  l^al 
right  to  transact  business.  When  the  latter 
element  is  contested,  then  by  force  of  section 
6709,  li.  O.  L.,  It  is  necessary  for  defendant 
to  raise  the  question  by  a  plea  in  abatement. 
The  circumstances  here  disclosed  fall  un- 
der the  doctrine  announced  by  Hr.  Chief  Jus- 
tice Moore  in  Goodale  Lnpibw  Co.  t.  Shaw, 
41  Or.  544,  69  Pac.  B48,  wher^  the  learned 
Justice  said: 

"The  complaint  having  alleged  that  plaintiff 
is  a  corporation  organized  and  existing  by  vir- 
tue of  the  laws  of  the  state  of  Oregon,  and  this 
averment  belug  dented  in  tin  answer,  tbe  bur- 
den was  Impoeed  upon  It  to  prove  the  fact  thus 
in  issue.  The  neglect  to  show  that  one-half  of 
tbe  capital  stock  had  been  taken,  or  a  board  of 
directors  elected,  was  a  failure  to  prove  that 
plaintiff  had  ever  been  organized  as  a  de  jure 
corporation;  and,  as  it  could  transact  no  busi- 
nesfl  in  that  capacity  nntil  thus  constituted 
(Holladay  v.  Elliott.  8  Or.  84),  there  was  an 
omission  to  prove  a  material  averment  of  the 
complaint.'* 

[11]  This  question  Is  asked:  Can  the  ap- 
pellate court  make  final  disposition  of  tbe 
case,  thus  avoiding  the  annoyance  and  ex- 
pense of  a  retrial.  We  should  like  to  do  so. 
This  situation  again  invites  our  considera- 
tion of  article  7,  {  3,  of  tbe  Constitution, 
Laws  of  1911,  p.  7: 

"In  actions  at  law,  where  the  value  in  con- 
troversy Bball  exceed  ^.00,  the  right  of  trial 
l^  jury  shall  be  preserved,  and  no  fact  tried 
by  a  Jury  shall  bs  otherwise  re-examined  in  any 
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court  of  this  state,  unless  the  court  can  affirma- 
tively say  there  was  no  endence  to  sapport 
the  Teidlet" 

This  constitutional  provision  has  been  con- 
■tnied  by  this  coart  In  sereral  cases.  Knlgbt 
r.  Beyers,  184  Pac:  787;  Waslljefl  t.  Hawley 
Paper  Co.,  68  Or.  487,  137  Paa  706;  Woods 
r.  Wikstrom,  67  Or.  681.  1S9  Pac.  192;  Sigel 
T.  Portland  Ry.  L.  &  P.  Co.,  67  Or.  285,  135 
Pac.  866 ;  SulUvan  t.  Wakefield,  65  Or.  628, 
183  Pac.  641;  Forrest  t.  PorUan^  By.  L.  & 
P.  Co.,  64  Or.  240,  129  Pac.  1048;  State  v. 
Rader,  62  Or.  37,  124  Pac.  195.  Indubitably, 
under  this  provlBion  ot  the  Constitution,  it  is 
within  the  power  of  tills  tribunal  to  disre- 
gard errors  occurring  upon  the  trial  and  re- 
try the  case  upon  the  evidence  accompany- 
ing the  Uil  of  exceptions,  and,  in  the  event 
It  appears  from  the  evidence  embraced  there- 
in that  the  Judgment  rendered  was  such  in 
kind  and  character  as  should  tiave  been  ren> 
dered  In  any  event,  we  are  authorized  to 
affirm  the  Judgment  or  modify  it  in  such  par- 
ticulars as  the  evidence  would  deem  to  war- 
rant. However,  when  sitting  as  triers  of 
fact,  the  court  must  be  governed  by  the  same 
rules  of  evidence  that  control  the  trial  of  the 
case  before  the  Jury  sitting  In  the  trial  court, 
and,  if  the  record  is  barren  of  evidence  up- 
on some  material  Issue  formed  by  the  plead- 
ings, we  cannot  supply  the  hiatus  by  assum- 
ing that  such  evidence  exists,  but  by  acci- 
dent or  negligence  was  not  produced  upon 
the  trial,  and  inasntnch  as  plalntiCF  here  as- 
serts, and  defendant  here  denies,  the  corpo- 
rate existence  of  plaintiff,  and  no  evidence 
was  offered  touching  the  Issue,  *e  cannot 
indulge  the  omission,  however  much  we  may 
feel  Inclined  to  do  so,  and  for  that  reason 
alone  the  case  must  be  reversed.  The  appeal 
presents  other  assignments  of  error  with 
respect  to  certain  instructions  given  and 
withheld  by  the  court,  but  on  account  of  this 
case  growing  out  of  the  same  Are  forming 
the  foundation  of  the  action  In  the  case  of 
La  Salle  et  al.  t.  Central  Railroad  of  Oregon, 
supra,  the  several  assignments  foil  within 
the  decision  of  that  case  and  will  not  be  re- 
tonched. 

Beversed  and  remanded  £or  a  new  trial. 


FELTS  V.  BOYBB  et  uz. 
(Supreme  Court  of  Oregon.    Nov.  10,  1914.) 
1.  JUDOMBNT    (S    142*)  —  OpEKIHO  DEFAULT 

JuDOHBNT— Right  to  DiraHo  Aitkb  JTima- 
ifEN7  ON  Service  bt  Pubuoatioh— "Bxf- 

BEBENTATIVE." 

In  a  suit  to  quiet  title,  a  parchaser  from 
defendants,  after  the  entry  of  judgmeDt  by  de- 
fault on  service  by  publication,  was  entitled  to 
the  benefits  of  L.  O.  L.  §  50.  providing  that  the 
defendant  against  whom  publication  is  ordered, 
or  bis  representatives,  may,  upon  good  cause 
shown,  be  allowed  to  defend  within  one  year 
after  the  entry  of  judgment,  as  "representa- 
tires"  is  not  intended  to  designate  only  the 
esecutor  or  administrator  of  a  deceased  person, 


REPOBTBB  (Or. 


but  includes  any  person  who  has  succeeded  to 
the  rights  of  defendant  by  purchase  or  descent, 
or  by  operation  ct  law* 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  263;  Dec.  Dig.  {  142.* 

For  Other  deSnitions,  see  Words  and  Phrase*, 
First  and  Second  Series,  Representative.] 

2.  PsocBss  (S  108*}~-Sebtiob  bt  Pubuoa- 
TiON— Nbcebsitt  of  Maiuho  Copt  aw  BnH- 
MOits  AND  Complaint. 

Under  L.  O.  L.  {  66,  providing  that  when 
personal  service  cannot  be  made,  and  defend* 
ant  after  due  diligence  cannot  be  found  within 
the  state,  and  that  fact  appears  by  affidavit,  the 
court  shall  grant  en  order  for  service  by  pub* 
lication,  and  section  57,  providing  tliat  on  pub* 
Ucation  the  court  shall  direct  a  copy  of  the- 
summons  and  complaint  to  be  deposited  in  the 
post  office  directed  to  defendant  at  his  place  of 
residence,  unless  saefa  tesideDce  la  not  known 
and  cannot  with  reasonable  diligence  be  ascer- 
tained, where  an  affidavit  for  service  by  publica- 
tion snowed  that  the  residence  of  defendants 
was  unknown  and  could  not  be  aao^talned  by 
reasonable  diligeoce,  and  Uiat  they  had  never 
maintained  a  residence  within  the  state,  the 
court  acquired  jurisdiction  by  publication  with- 
out a  copy  of  the  summons  and  complaint  being 
mailed  to  defendants. 

[Ed.  Note.— For  other  cases,  see  Proceae,  CenL 
Dig.  I  136 ;  Dec.  Dig.  S  108>1 

3.  Pbocess  (S  96*)- Service  bt  Publioatioit 
— ArriDAviT — SnrFiciENCY. 

An  affidavit  upon  which  an  order  for  serv- 
ice of  process  by  publication  Is  based  most 
state  the  probative  facta,  and  not  merely  the 
conclusion  that  defendant  cannot  be  found  with- 
in the  state,  or  that  Ms  residence  cannot  be  as- 
certained by  the  exercise  of  reasonable  diligence. 

[Ed.  Note.— For  other  cases,  see  Process,  Gent. 
Dig.  ti  108-120;  Dec  Dig.  i  90.*] 

4.  Afpxai.  and  Ebbob  (I  938*)— PsBSnHP- 

TIONS  IN  BUPPOBT  OF  JUDeXEHT. 

On  appeal  from  an  order  denying  an  ap- 

E lication  to  vacate  a  decree  rendered  on  •ervice 
y  publication  and  to  permit  the  applicant  to 
be  substituted  as  defmdant  with  permission  to 
answer,  where  the  abstract  of  reooid  od  appeal 
did  not  show  the  contents  of  the  order  for  serv- 
ice by  publication,  it  would  be  assumed  that  it 
embraced  in  form  and  context  the  affidavit  for 
publication,  which  was. sufficient  to  justify  an 
order  for  service  by  publication  without  mailing 
a  Copy  of  the  summons  and  complaint. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  8804-8806;  Dee.  Dig.  | 
939.»] 

5.  Appearance  (H  24,  25*)— Sebviob  ob  Pbo- 

CESS— DEFBCT&— WAITEB.  ' 

While  a  defendant  may  appear  specially  to 
object  to  the  jurisdiction,  or  to  set  aside  a  judg- 
ment for  want  of  proper  service  of  process, 
without  submitting  biniMlf  to  the  juriadiction 
for  any  other  purpose,  where  the  chief  purpose 
of  a  motion  was  not  to  vacate  a  decree  ren- 
dered on  service  by  pabUcation  on  Jurisdictional 
grounds,  but  to  obtain  permission  to  defend  by 
filing  an  answer,  the  motion  constituted  a  wair- 
er  of  all  irregularities  in  the  service  of  process, 
and  the  applicant  submitted  himself  to  the  Ju- 
risdiction as  completely  as  ff  regularly  eeired 
with  process. 

[Sd.  Note.— For  other  cases,  see  Appearance 
Cent^Dig.  SS  118-143,  144-153;  Dec.  Dig.  H 

6.  JDDaMENT  (I  142*)  —  OPBNIHO  DEFATOT 
JUDomHI^RlOHT  TO  DlFElfD  AFTEB  JUDO- 

nNT  ON  Sebtice  bt  PcBUOAnoH— **Goon 

Cause." 

Under  L.  O.  L.  S  60,  providing  that  a  de- 
fendant against  whom  publication  is  ordered. 
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or  bu  repreaentatlTea,  may,  npoD  "good  cause" 
shown  and  upon  sacb  terms  as  may  be  proper, 
be  allowed  to  defend  after  Judgment  and  witbin 
one  year  after  the  entry  of  lacb  iudgment  on 
sndi  terms  as  may  be  just,  a  de'enaant  who 
comes  wltfain  its  terms  by  sbowing  that  be  bas  a 
good  Defense  and  bad  do  actual  notice  of  the 
pendency  of  the  suit  or  action  la  entitled  to  an 
opportanll7  to  defend  as  a  matter  of  statutory 
right,  aud  the  trial  court  may  not  in  its  own  dis- 
cretion deny  him  such  opportanity;  the  show- 
ing that  be  had  no  knowledge  or  notice  that 
the  fluit  was  pending  until  after  the  decree  was 
entered  constituting  a  showisg  of  "good  cause." 

[Ed.  Note.— For  other  caves,  see  Judgment, 
Gent  Dig.  {  253 ;  Dec.  Dig.  |  142.* 

For  other  definittons,  see  Words  and  Phrasea. 
Fim  and  Second  Series,  Good  Cause.] 

Department  2.  Appeal  from  Circuit  Court, 
Donglaa  County;  J.  W.  Hamilton,  Jndge. 
Action  by  George  F.  Felts  against  James 

D.  Boyer  and  wUe.  From  an  order  deny- 
ing an  application  to  vacate  a  decree  entered 
by  default,  and  to  permit  W.  F.  Thomas  to 
be  substituted  as  defendant,  with  permission 
to  answer,  defendants  appeal.  BoTeraed, 
with  directions. 

0.  P.  Coshow,  of  Rosebnrg,  for  appellants. 

E.  B.  Hermann,  of  Rosebnrx  (C.  L  Hamilton, 
of  Boaeburc  on  the  twlef),  for  respondent 

HcNART,  J.  The  error  assigned  consists 
of  Oie  trial  oonrt's  refusal  to  vacftte  a  de- 
cree and  to  permit  the  interrener,  W.  F. 
niomas,  to  be  snbstitated  as  defendant,  with 
permlBsion  to  answer.  In  Deconber,  1911, 
plalntUf  Initiated  a.  suit  against  detAidants 
In  the  drcnit  court  for  Donglas  ooonty, 
whneln  he  purposed  to  quiet  title  to  ttw  N. 
W.  %  of  section  22,  township  29  B.,  range 
6  W.  Thereafter  summonses  were  placed 
for  aenrlce  with  the  Aeriff  of  the  county, 
wbo  made  return  that,  after  diligent  aeardi 
and  inquiry,  he  had  been  unable  to  find  de- 
fendants witbin  the  county.  Afterwards 
plaintiff  subscribed  to  and  filed  an  affidavit 
for  publication  of  the  summons.  On  Novem- 
ber 27th  the  circuit  court  made  an  order  for 
service  of  summons  by  publication.  Subse- 
quently summons  was  published  in  the  man- 
ner and  form  prescribed  by  law.  Defendants 
failing  to  appear,  Judgment  by  defonlt  was 
entered  on  December  28, 1912.  In  Hay,  1913, 
Mr.  niomas  obtained  from  defendants  a  deed 
to  Oie  premises.  The  motloD  to  annul  the 
decree  was  submitted  in  September  follow- 
ing, and  Is  supported  by  the  affidavit  of  Mr. 
Tbotnas,  affirming  that  neither  of  defendants 
bad  any  knowledge  or  notice  that  tbe  suit 
was  pending  until  after  the  decree  had  been 
entered,  and  that  the  service  of  summons 
was  made  by  publication,  "without  a  copy 
of  tbe  summons  or  the  complaint  being  mail- 
ed to  Uie  defffladants,  or  either  of  them." 
Attadied  to  the  motion  is  an  answer,  alleg- 
ing many  Imperfections  In  plaintiff's  title  by 
reason  of  tbe  sale  of  the  premises  under  pro- 
ceedings relative  to  delinquent  taxes. 

[1]  Tbe  first  conflict  of  legal  opinion  arises 


over  the  meaning  of  the  word  "r^resenta- 
tlves,"  as  used  la  section  S9,  L.  O.  L. ;  coun- 
sel for  plalntUr  contending  that  tiie  Inter- 
poser  of  the  motion,  W.  F.  Thomas,  is  a  stran- 
ger to  the  record,  and  therefore  not  in  a  po- 
sition to  enlist  tbe  aid  <^  section  69,  supra, 
which  says: 

"Tbe  defendant  against  whom  publication  la 
ordered,  or  his  representatives,  may  •  •  • 
upon  good  cause  shown,  and  upon  sucb  terms  as 
may  be  proper,  be  allowed  to  defend  after  judg- 
ment, and  within  one  year  after  the  entry  of 
such  Judgment  on  such  terms  as  may  be  juat." 

With  much  force  and  plausibility  counsel 
supporting  the  motion  argues  that  the  word 
"representatives,"  within  the  meaning  of  the 
stetute,  Includes  successor  in  interest  Prob- 
ably the  ordinary  meaning  of  the  word  "rep- 
resentatives" is  limited  in  its  application  to 
executors  and  administrators;  however,  this 
is  not  the  only  meaning  of  the  term.  For  it 
must  be  said  that  general  expressions  in  law 
must  be  construed  to  have  a  general  appllca-  ■ 
tlon,  unless  there  be  a  cloar  indication  that 
they  were  Intended  to  be  used  In  a  restricted 
sense.  Our  opinion  Is  that  the  word  "rep- 
resentatives," as  disclosed  by  tbe  statute, 
vras  Intended'  by  the  Legislature  to  desig-, 
nate,  not  only  the  executor  or  administrator 
of  a  deceased  person,  buit  also  the  person 
who  has  succeeded  to  the  right  of  the  de- 
ceased, whether  by  purchase  or  descent,  or 
by  operation  of  law.  To  bold  that  tbe  de- 
fendant, or  in  case  of  death  his  executor  or 
administrator,  could  alone  move  to  defend 
after  Judgment,  would  leave  a  purchaser  of 
the  property  from  a  grantor,  who  subse- 
quently died,  without  a  remedy.  Courts  are 
ever  covetous  to  relieve  against  judgments 
or  decrees  by  default  whenever  a  meritorious 
showing  Is  made;  therefore  to  declare  that 
relief  Ja  available  to  tlie  grantee  defaulting, 
and  not  to  his  successor  in  Interest,  would  be 
fastening  a  construction  on  the  statute  not 
Intended  by  the  lawgivera  and  one  fraught 
wltli  biased  consequences. 

We  think  Mr.  Thomas  had  a  legal  right 
equivalent  with  the  defendants  to  enter  the 
door  of  equity  and  apply  tor  tbe  redress 
which  he  seeks.  Words  and  Phrases,  vol. 
6,  4078;  Mageman  &  Co.  v.  Bell,  IS  Neb.  247, 
18  N.  W.  277;  Grand  Gulf  R  A  a  Co.  v. 
Bryan,  16  Mas.  (fi  Smedes  ft  M.)  2S4 ;  Da  via 
V.  Davis,  26  Cal.  23,  SS  Am.  Dec.  197;  Mer- 
chants' Nat  Bank  v.  Abemathy,  32  Mo.  App. 
211:  Hogan  t.  Page,  «9  TJ.  S.  (2  Wall.)  606, 
17  L.  Ed.  8S4;  Malone  v.  Big  Flat  Gravel 
Min.  Co.,  03  CaL  384,  28  Pa&  1003;  Mutual 
Life  Ins.  Ca  v.  Armstrong,  117  U.  S.  001,  6 
Sup.  Ct  877,  29  U  Ed.  997.  The  word  "Judg- 
ment," used  In  the  section  of  the  statute  to 
whltAi  advert^ce  has  be^  made,  was  here- 
tofore by  this  court  construed  to  indude  de- 
crees. Waymlre  v.  Shipley,  (52  Or.  464,  97 
Pac.  807.  The  expression  "personal  repre- 
sentatives" and  the  word  "representatives," 
occurring  In  tbe  section  of  tbe  statute  hav- 
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lug  OUT  attention,  aze  to  be  understood  as  re- 
ferring to  a  like  status.  Words  and  Pllrases, 

vol.  6,  4070. 

[21  We  come  now  to  a  conslderatloD  of  the 
cmx  of  the  controversy;  ttiat  Is,  whether 
the  court  acquired  Jurisdiction  to  render  a 
decree  In  the  original  proceeding.  This  ne- 
cessitates our  Inspection  of  the  record.  The 
affidavit  filed  in  support  of  the  motion  for 
"leave  to  answer"  recites  that  the  defend- 
ants bad  no  knowledge  nor  notice  of  the  suit 
until  after  the  decree  was  entered,  and  that 
the  service  of  summons  was  made  by  publi- 
cation, "without  a  copy  of  the  summons  and 
complaint  being  mailed  to  the  defendants, 
or  either  of  them."  With  regard  to  the  serv- 
ice of  smnmons  by  publication,  section  67,  L. 
0.  L.,  says: 

"In  case  of  publication,  the  conrt  or  Judge 
shall  also  direct  a  copy  ot  the  snmraona  and 
complaint  to  be  forthwith  deposited  in  the  post 
office,  directed  to  the  defendant  at  his  place 
of  residence,  unless  It  shall  appear  that  such 
residence  Ib  neither  known  to  the  p&ity  makins 
the  application  nor  can  with  reasonable  dili- 
gence be  ascertained  by  him." 

We  read  In  section  56,  L.  O.  Ll,  that: 
"When  mvice  of  the  summons  cannot  be 
made  as  prescribed  in  the  last  preceding  section 
"(personal  service],  and  the  defendant  after  due 
diligence  cannot  be  found  within  the  state,  and 
when  that  fact  appears  by  affidavit  to  the  sat- 
isfaction of  the  court  or  judge  thereof,  *  •  • 
the  court  •  *  •  shall  ^ant  an  order  that 
the  service  be  made  by  pubUcatiM)  of  a  sum- 
mons." 

The  postulate  to  be  deduced  from  Oiese 
statutory  provisions  Is:  (1)  Proof  of  tbe  ex- 
ercise of  due  dllligence  to  locate  defendant 
within  the  state;  (2)  the  appearance  of  that 
fact  by  affidavit  to  tbe  satlsfactloai  of  the 
court;  (3)  deposit  of  a  copy  of  the  summons 
and  complaint  In  tbe  post  office,  directed  to 
the  def^dant  at  bis  place  of  residency  «n- 
lesa  it  Is  made  to  appear  by  tbe  affitovit  tbat 
the  residence  is  nelUier  known  to  the  affiant 
nor  can  with  reasonable  diligence  be  ascer- 
tained by  talm.  To  determine  wlietber  the 
circuit  court  acquired  Jurisdiction  to  render 
a  decree  impels  a  critical  analyzation  of  tbe 
affidavit  for  the  order  of  publication  which 
Is  as  follows: 

"That  I  am  plaintiff  In  the  above-entitled 
suit  That  tbe  COmplsiut  In  said  suit  was  filed 
with  the  clerk  of  said  court  on  the  19th  da;  of 
December,  1911,  and  summons  thereupon  Iswed. 
That  a  cause  of  suit  exists  in  favor  of  the 

?laintitF,  George  F.  Felts,  and  against  the  de- 
endaots  above  named,  the  grounds  of  which  are 
as  follows:  That  this  plaintiff  is  the  owner  in 
fee  simple  of  the  northwest  quarter  (%)  of  sec- 
tion twenty-two  (22)  in  township  twenty-nine 
(29)  south,  range  eight  (8)  west,  W.  M.,  which 
resf  estate  is  in  the  state  of  Oregon.  That  the 
defendants  are  both  nonresidents  ot  this  state, 
but  claim  some  right,  title,  and  interest  to  said 
real  estate  herein  described,  which  claim  Is  ad* 
verse  to  the  claim  of  the  plalntUf  and  bis  rli^ts, 
and  is  therefore  a  cloud  upon  plAintiff*a  title. 
That  defendants  are  necessary  and  proper  par- 
ties defendant  to  said  suit.  That  said  sum- 
mons, issued  as  aforesaid,  was  delivered  to  the 
sheriff  of  said  county  of  Douglas,  wlOi  direc- 
tions to  said  sheriff  to  serve  the  same  upon  the 
defendants,  and  said  sheriff  has  returned  said 
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summons  to  the  derk  of  this  court  with  the  re- 
turn thereon  indorsed  to  the  effect  that  said  de- 
fendants could  not  be  found  In  his  county.  That 
said  defendants  cannot  be  found  within  this 
state,  after  due  diligence  has  been  exercised  to 
find  defendants,  by  inquiring  of  the  postmaster 
in  Roseburg,  Oregon,  and  of  the  county  assessor 
of  said  Douglas  county,  where  said  land  lleSi 
and  also  of  tbe  cleik  and  sheriff  of  said  coun- 
ty-: but  none  of  said  parties  inquired  of  could 
tell  where  defendants  are  or  their  residence,  but 
each  and  all  claimed  not  to  know  tbem.  And 
this  plaintiff  also  inquired  of  one  Benjamin 
F.  Shields,  a  timber  cruiser  and  a  well-known 
resident  of  said  Douglas  county,  Oregon,  and 
one  well  conversant  with  the  real  estate  \p  said 
county  of  Douglas,  and  knows  the  Identical  real- 
ty herein  described;  but  he  Informed  thia  af- 
fisnt  that  he  did  not  knew  and  does  not  know 
the  rertdence  or  the  post  office  address  of  the 
defendants}  or  either  of  them.  And  tills  affiant 
says  that  ne  never  knew  tiie  defendants,  or  ei- 
ther of  them,  and  cannot  find  any  one  who  ever 
was  a  neighbor  or  an  acquaintance  of  the  de- 
fendants. And  he  further  says  tiiat  be  never 
knew  of  a  resldoiee  maintained  by  .the  defend- 
ants in  this  state  or  elsewbere.  Wherefore 

Slaintiff,  who  is  the  affiant  herein,  says  that  tbe 
efendonts  are  botii  nonresidents  of  this  state 
and  are  not  now  within  the  state  of  Oregon; 
and  inasmuch  as  he  cannot  find  a  tealdenoe  or 
post  office  at  which  the  defendants  receive  mall, 
and  personally  knows  of  no  such  residence  or 
poet  office  at  which  defendants,  or  either  oi 
them,  could  be  communicated  with,  by  letter  or 
otherwise,  plaintiff  asks  that  the  order  of  this 
court  authorizing  and  directing  publication,  vx- 
cuse  plaintiff  frqm  forwarding  the  complaint 
and  summons,  as  published,  by  maU  to  tne  de- 
fendants, because  plaintiff  says  that  after  due 
diligence  plaintiff  cannot  ascertain  defendante* 
place  of  residence  or  post  office  address.  That 
this  affiant  thesefore  says  that  personal  service 
of  said  summons  cannot  be  made  on  the  said 
defendants,  or  either  of  them,  and  prays  for  an 
order  of  this  court  that  service  of  the  same  ipay 
be  made  by  publication  therefore  in  the  Rose* 
burg  Review,  a  newspaper  of  general  circula- 
tion, printed  and  published  at  Roseburg,  Doug- 
las county,  Oregon.  That  said  publication  be 
made  for  nx  successive  weeks  the  first  publica- 
tion being  made  on  the  27tii  day  of  May.  1912, 
and  the  last  on  the  15tb  day  of  July,  1912.  or 
for  such  time  as  the  court  may  think  reason* 
able." 

[S]  Beyond  peradventure,  every  fact  must 
be  shown  which  is  necessary  under  tlie  stat- 
ute to  give  the  right  to  an  order  for  serv- 
ice by  publication;  in  truth,  the  probative 
facts  must  be  stated,  it  not  I>elng  sufBcient 
merely  to  use  the  words  of  the  statute. 
While  there  Is  some  conflict  in  the  adjudged 
coses,  yrt  we  think  the  better  doctrine  re- 
anirw  a  parttcolor  statement  covering  the 
reqnirenMnta  of  tbe  statute  when  It  is  in  tbe 
fonn  of  a  mere  ccaicliisloiL  This  thought  is 
splendidly  stated  by  Chief  Justice  Sanderson 
in  Hlcketson  v.  Bicbardscm,  26  CaL  1^: 

"It  is  not  auffldent  to  state  generally  that 
after  due  diligence  the  defendant  cannot  be 
found  within  the  state,  or  that  the  plaintiff  has 
a  good  cause  of  action  against  bim,  or  that  be 
is  a  necessary  party ;  but  the  acta  constituting 
due  diligence  or  the  facts  showing  that  he  is  a 
necessary  party  should  be  stated.  To  hold 
that  a  bald  repetition  of  the  statute  Is  sufficient 
in  to  strip  the  court  or  Judfte  to  whom  tiie  ap- 
plication Is  made  of  all  Judicial  functions  and 
allow  tbe  fwrty  himself  to  determine  In  his  own 
way  the  existence  of  Jurisdictional  facia  — «  pia» 
tlce  too  dangerous  to  ttie  rights  of  defendants  ts 
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idmit  of  jadtdal  toleration.**  PIbe  t.  Ken- 
Dfdj.  15  Or.  420.  15  Pac  637:  People  t.  Wrin, 
148  Oal.  11,  76  Paa  646;  82  Oye.  478. 

[4]  It  would  bave  been  ui  idle  act  for  tbe 
drcalt  ooart  to  lutve  ordered  a  copy  of  the 
sommonsefl  and  complaint  forthwith  to  be  de- 
posited In  the  post  office,  directed  to  the  de- 
fendants, as  the  affidavit  made  it  dear  that 
tbe  residence  of  the  defendants  was  un- 
known and  oonld  not  be  ascertained  wldi 
tbe  ranploymrait  of  reasonable  diligence. 
While  tbe  abstract  of  record  on  appeal  does 
not  show  the  contents  of  the  order,  and  dls- 
ntaKs  the  matter  by  simply  reciting  that 
the  circuit  court  made  an  order  for  tbe  serr- 
ke  of  summons  by  pnblication,  we  will  as- 
mme,  in  the  absence  of  a  move  conqilete 
record,  that  tbe  order  embraced  in  f  wm  and 
context  the  afBdavlt  for  publication,  whicb 
mnst  state  the  Jurisdictional  facts.  In  Oood- 
ale  T.  Coffee,  24  Ox,  840;  88  Faa  990^  Ifr. 
jTiBdoe  Moore  said: 

"Jarladlction  Is  baaed  upon  the  affidsTit,  and 
not  on  the  recitals  of  fact  found  in  the  order. 
It  the  judee  had  Eoade  "Budlnsrs  which  were  not 
supported  by  the  affidavit,  and  issued  the  order 
for  pQblleaDOn  upon  sncb  findings,  the  serrlce 
of  process  wonld  have  been  voidable.  Tbe  affi- 
davit in*  this  case  stated  all  tbe  facts  necessary 
to  the  coort  or  jadse  Jarisdictioa,  and  the 
order  based  thueon  is  snmdent  without  any 
recitals.  When  the  order  has  been  granted,  ft 
mast  be  presumed  that  the  juriBdictfonal  facts 
have  been  establialied ;  but  if  they  do  not  ap- 
pear in  the  affidavit,  this  preaamption  is  over- 
come, and  the  order  thereby  rendered  void." 

Confessedly,  the  affidavit  states  all  of  the 
probative  facts  necessary  to  excuse  an  or- 
der of  the  court  directing  a  copy  of  tbe  som- 
monses  and  complaint,  to  be  deposited  In  the 
post  office  directed  to  tlie  defendants,  for  It 
la  fully  made  to  appear  that  the  defendants 
were  without  the  state  of  Oregon,  that  they 
never  maintained  a  residence  within  the 
state,  and  that  their  residence  Is  wholly  un- 
known. All  that  could  be  done  was  done  by 
the  publication  of  the  summons  In  a  paper  of 
general  drcnlatlon  for  tha  full  time  requir- 
ed by  statute,  and  in  so  doing,  we  believe 
the  court  acquired  Jurisdiction  of  the  person 
of  the  defendants.  The  laitgnage  of  the  stat- 
ate  is  plain,  and  the  means  and  methods  pro- 
vided for  obtaining  service  must  be  religious- 
ly observed,  since  the  whole  proceeding  is  in 
derogation  of  the  common  law.  Odell  v. 
Campbell,  9  Or.  298;  Goodale  v.  Coffee,  24 
Or.  346,  33  Pac  990;  UcCauley  v.  Fulton,  44 
Cal.  355;  Schaller  T.  Marker.  136  Iowa,  575, 
U4  N,  W.  43.  Yet.  when  facts  sufficient 
appear  excusinK  tbe  omission  of  a  require- 
ment of  the  statute,  no  additional  acts  are 
Becessary. 

[I]  Furthermore,  the  motion  interposed  did 
not  have  for  its  function  the  vacatiou  of 
tbe  decree  on  Jurisdictional  grounds,  but  its 
chief  aim  was  to  obtain  permission  to  defend 
the  suit  by  filing  an  answer  therein.  This  In 
Itself  was  a  waiver  of  all  Irregularities  In 
the  sendee  of  process.  The  doctrine  was 
Mtabllshed  in  Klnkade  t.  Myers,  17  Or.  470, 


21  Pac.  SS7,  and  reiterated  In  Belknap  v. 

Charlton,  25  Or.  41,  84  Pac  758,  Mayer  v. 
Mayer,  27  Or.  183,  39  Pac  1002,  Anderson  v. 
McClellan,  54  Or.  206,  102  Pac  1015,  and 
Flldew  v.  Milner,  67  Or.  16,  109  Pac  1092, 
that  a  defendant  may  appear  specially  to 
object  to  the  Jorlsdlctlon  of  the  court,  or  to 
set  aside  a  Judgment  or  decree  for  want  of 
proper  service  of  process,  without  submit- 
ting himself  to  the  Jurisdiction  of  tbe  court 
for  any  other  purpose.  But  when  he  ap- 
pears and  seeks  some  relief  which  could  be 
granted  only  on  the  hypothesis  that  the 
court  has  Jurisdiction  of  bis  person,  he  will 
be  considered  as  having  entered  a  general 
appearance  and  submitted  himself  to  the  Ju- 
risdiction of  the  court  as  completely  as  if 
regularly  served  with  process.  And  as  said 
in  Mayer  v.  Mayer,  supra:  "This  is  so  al- 
though his  appearance  may  be  after  Judg- 
ment  is  entered  against  blm."  In  this  case 
the  motion  did  not  draw  in  question  solely 
the  decree  on  JnrlBdietlonal  grounds,  but 
It  was  a  motion  general  in  its  scope  and  hav' 
Ing  for  Its  nccomplLshment  the  annulment 
of  a  decree,  permission  to  defend,  and  the 
substitution  of  the  intervener  as  defendant. 

[8]  Finally  we  reach  the  place  where  we 
must  consider  the  ultimate  rights  of  the  ap- 
plicant as  vouchsafed  by  section  59,  which 
provides  that  defendant  against  whom  pub- 
lication was  ordered  may,  '^pon  good  cause 
shown,  and  upon  such  terms  as  may  be  prop- 
er, be  allowed  to  defend  after  judgment, 
and  within  one  year  after  tbe  entry  of  such 
Judgment."  Some  uncertainty  has  crept  into 
tbe  practice  on  account  of  this  section  of 
the  statute  not  always  being  differentiated 
from  section  103,  L.  O.  I*.,  which  says  that: 

"The  court  may  likewise,  in  Its  discretion,  and 
upon  Bucb  terms  as  may  be  Just,  allow  an  an- 
swer or  reply  to  be  made,  or  other  act  to  be 
done  after  the  time  limited  by  this  code,  or  b7 
an  order  enlarge  such  time:  and  may  also,  in 
its  discretion,  and  upon  such  terms  as  may  be 
just,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  tnm  a  judgment,  order, 
or  other  proceeding  taken  against  him  throni^ 
his  mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect. ' 

In  the  latter  legislative  edict  It  will  be 
observed  that  the  court  may  In  the  exercise 
of  its  "discretion"  relieve  a  party  from  a 
judgment,  etc,  taken  against  blm  through 
mistake,  surprise,  or  excusable  neglect,  and 
only  a  plain  abnse  of  discretion  In  refusing 
relief  will  be  reviewed.  In  the  former  sec- 
tion (69),  which  has  for  its  consideration 
judgments  rendered  in  those  cases  where 
publication  of  summons  has  been  ordered,  a 
party  may,  upon  good  cause  shown,  be  allow- 
ed to  defend  within  one  year  after  judgment 
In  the  cases  that  have  been  before  this 
court,  It  Is  not  always  made  clear  which  sec- 
tion of  tbe  statute  was  Invoked,  yet  we  do 
not  believe  this  court  has  given  existence  to 
a  sin^e  case  that  holds  the  trial  court  may 
follow  its  own  discretion  in  reUevlng  a  par- 
ty from  a  Judgment  uptm  good  canae  abown. 
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when  he  brings  hinuelf  within  Bectlon  59. 
The  cases  of  White  v.  Northwest  Stage  Co., 
5  Or.  103,  and  BaUey  v.  WUUams,  6  Or.  73, 
are  CTrought  to  us  as  authorities;  but  from 
a  reading  of  these  cases  it  will  appear  that 
they  each  inherently  fall  under  the  provision 
of  section  103.  In  discussing  section  59,  U 
O.  L.,  In  Mayer  v.  Mayer,  supra,  Mr.  Chief 
Justice  Bean,  in  27  Or.  135,  39  Pac  1003, 
said: 

"There  is  some  conflict  in  the  decirioos  as  to 
whether  Btatntes  similar  to  this  are  mandatory, 
80  as  to  entitle  a  defendant  who  bringe  him- 
self within  their  provisions  to  appear  and  de- 
fend as  a  matter  of  rifht,  or  whether  the  ap* 
plication  is  addressed  to  the  sound  discretion  of 
the  court,  and  will  be  interfered  with  by  an  ap- 
peUate  court  only  In  cases  of  an  abuse  of  discre- 
tion. The  former  rale  seems  to  prevail  in  Wis- 
consin (Berry  v.  Nelson,  4  Wis.  375;  Pier  v. 
Millerd,  63  Wis,  33,  22  N.  W.  759),  while  the 
courts  of  Minnesota  take  the  latter  view  (Wash- 
bnm  Sharpe,  15  Minn.  63  [Gil.  43] :  Frank- 
OTis  V.  Smith.  35  Minn.  278;  28  N.  W.  008). 
But  we  do  not  think  the  appUcation  in  the  ease 
is  sufficient  under  either  view." 

We  think  the  language  employed  in  section 
103  includes  all  cases  irrespective  of  how  the 
summons  was  served.  Section  59  relates 
solely  to  the  service  of  the  summons  by  pub- 
lication. It  is  only  by  the  interpolation  of 
the  word  "discretion"  that  the  court  has  the 
same  exercise  of  choice  In  section  59  that  It 
has  In  .section  103.  This  insertion  we  can- 
not msike.  It  la  quite  reasonable  to  suppose 
the  Legislature  intended  to  give  one  not  per- 
sonally served  with  summons  a  greater  oppor- 
tunity to  obtain  relief  than  one  personally 
served.  ■  Section  103  provides  that  the  court 
"may  in  its  discretion  grant  the  relief."  Sec- 
tion 59  states  that  the  defendant  "against 
whom  publication  is  ordered"  shall  be  al- 
lowed to  defend  upon  good  cause  shown. 
The  construction,  we  believe,  that  is  best 
adapted  to  advance  the  ends  of  justlce,  Is  that 
section  69  supplies  the  defendant,  who  comes 
within  its  terms  by  showing  that  he  has  a 
good  defense  and  had  no  actual  notice  of  the 
pendency  of  the  suit  or  action,  an  opportu- 
nity to  defend  as  a  matter  of  statutory  right 
and  not  of  judicial  discretion.  Lyon  v.  Rob- 
bins,  46  111.  276 ;  Lord  v.  Hawkins,  39  Minn. 
73,  38  N.  W.  689;  Boeing  v.  McKinley,  44 
Minn.  392,  46  N.  W.  766 ;  Brown  v.  Conger,  10 
Neb.  236,  4  N.  W.  1009;  Green  v.  Goodloe, 
7  Mo.  25;  Albright  v.  Warkentin,  31  Kan. 
442,  2  Pac.  614;  23  Gyc.  916. 

In  the  'caB.e  before  us,  the  answer  tendered 
with  the  motion  embraces  a  statement  of 
facts,  which  In  our  opinion  constitutes  a  good 
defense,  while  the  affidavit  filed  In  support 
of  the  motion  declares,  with  naught  In  con- 
tradiction thereof,  that  defendants  had  "no 
knowledge  or  notice  that  the  suit  was  pend- 
ing until  long  after  the  decree  had  been  en- 
tered." This  we  consider  a  "good  cause 
shown."  Therefore,  as  it  Is  our  conviction 
that  section  59  Is  mandatory  upon  the  court 
when  defendant  brings  himself  within  Its 
terms,  the  judgment  of  the  trial  court  is  re- 


versed, vrlth  direction  tMt  the  Intervener 
■be  substituted  as  party  defendant,  and  that 
the  default  decree  be  annulled  and  permis- 
sion granted  to  file  the  answer. 

McBRIDBl  a  and  BAKIN  and  BBIAN, 
JJ.,  concnr. 


STATE  ex  rel.  HcOOUBT  et  aL  t.  SMITH. 

(Sapreme  Court  of  Oregon.    Not.  10,  1914.) 

Attobnet  and  Ouxkt  (1 44*)--DX8KUlIKirr— 
"WnxFUL  DionT  AND  UiaooKDnoT  in  Pbo- 

PESSXON." 

An  attomtf,  who  misrepresented  to  his 
client  the  cost  of  securing  patents  for  its  mining 
claims  and  converted  to  his  own  use  the  money 
remitted  to  him  to  pay  the  expense,  al^ongfa  he 
liad  received  other  m<»iey  in  excess  of  wliat 
would  be  a  reasonable  fte  for  his  services,  is 
guilty  of  "willful  deceit  and  misconduct  In  his 
profession."  within  the  meaning  of  L.  O.  L.  } 
1092,  subd.  8,  for  which  he  may  be  disbarred, 
under  L.  O.  |  1091,  authorizing  the  disbar- 
ment an  attorney  (or  any  acta  which  would 
prevent  Us  admission  to-practice. 

[Ed.  Note.— For  other  eases,  see  Attomw  and 
Client.  Cent  Dig.  |!  66.  S6,  62;  Dec  Dig.  | 
44.*] 

Department  2.  Original  disbarment  pro- 
ceedings In  the  Supreme  Court  by  the  State, 
on  the  relation  of  John  McCourt  and  others, 
against  Robert  O.  Smith.  Defendant  dis- 
barred. 

This  Is  an  original  proceeding  commenced 
In  this  court  for  the  disbarment  of  Robert 
O,  Smith  for  willful  deceit  and  misconduct 
In  his  profession  as  an  attorney  at  law.  He 
is  a  member  of  the  bar  of  this  court,  resid- 
ing and  practicing  his  profession  at  Qrants 
Paf^,  Or.  It  is  charged  In  the  accusation 
that  he  made  false  represoitatlons  to  the 
Cleopatra  Development  Company,  a  mining 
corporation,  of  Washington,  and  to  J.  D. 
Lacey,  Its  agent,  concerning  the  patenting  of 
certain  mining  claims  in  northern  CaUfomla, 
in  which  matter  he  was  employed  as  attor- 
ney; that  he  represented  to  the  said  Lacey 
that  the  expense  of  the  advertisement  of  the 
notices  of  applications  for  iwtents  to  said 
claims  was  $37S,  and  requested  the  said 
Lacey  to  remit  that  amount,  which  amount 
Lacey  sent  to  him ;  that  he  claimed  to  have 
paid  that  amount  for  said  adv^tislnK.  and 
Bent  to  said  Lacey  a  purported  receipt  from 
the  newspaper  for  that  amount,  whicb  had 
not  been  paid,  and  that  the  price  of  said 
advertisement  was  not  ¥375,  but  $60;  that 
he  converted  the  said  sum  to  his  own  use, 
and  did  not  pay  even  the  $60;  that  he  also 
requested  Lacey  to  forward  to  him  $250  as 
necessary  to  pay  the  filing  fee  in  connection 
therewith,  which  sum  said  Lacey  sent  to  him ; 
that  the  said  filing  fee  was  only  $10,  and 
that  the  said  Smith  converted  the  remaining 
$240  to  his  own  use ;  that  he  also  r^resented 
to  the  said  Lacey  that  the  sum  of  $2,675  was 
needed  to  pay  the  purchase  price  of  the  land 


•For  other  cases  see  Mine  topic  anil  eecUon  NUMBER  la  Deo.  Dig.  A  Am.  Die.  Ke/-No.  SerlSH  A  Rep'r  ludexw 
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coutaloed  within  said  claims,  wMch  amount 
sold  Lacey  remitted  to  him,  and  it  was  con- 
verted to  his  own  use  b;  the  said  Smith,  and 
nothing  was  paid  on  the  purchase  price  of 
said  claims;  that  he  continually  refused  to 
account  for  or  pay  over  said  sums,  or  any 
part  thereot  to  the  said  Cleopatra  Develop- 
ment Company,  though  often  demanded ;  that 
tbenafter  the  said  Oleopfitra  Development 
Company  brought  suit  In  the  United  States 
District  Court  lor  Oiegon  to  recover  the  sum 
of  9M80  due  from  sold  Bobert  G.  Smith, 
wbleh  amount  Inehided  the  Iteiqs  above  men- 
tloQed.  While  said  suit  was  pending  It  was 
stlmiUited  between  the  said  development  com- 
piny  and  Bobwt  O.  Smith  that  the  develop- 
ment coDipany  ahonld  have  judgment  against 
him  for  the  said  sum,  and  in  case  he  paid  to 
tbe  Cleopatra  Devel<^ait  Company  $2,600 
OQ  or  before  the  10th  day  of  October,  1913, 
said  amount  would  be  acc^ted  in  full  satis- 
faction of  all  claim  of  plaintlS  against  him. 
Said  amount  not  being  paid  according  to  the 
stipulation,  Judgment  was  rendered  against 
bim  in  favor  of  the  development  ccnnpany  for 
the  said  Bom  of  $4,490.  with  Interest  and 
costs. 

John  H.  McNary,  of  Salem,  and  John  Mc- 
Court,  of  Portland,  for  plaintilC.  Elton  Wat 
kins,  of  Portland,  on  the  brief,  for  Grievance 
Committee  of  Oregon  Bar  Ass'n.  lionel  B. 
Webster,  of  Portland,  <hl  the  bilei;  for  de- 
fendant 

PBB  GUBIAU.  nils  impnMEenioiua  con- 
doct  on  the  part  at  Sndtti  la  in  vtolatlon  of 
SQbdlvIslon  8  of  section  10^  L.  O.  L.,  for 
which  he  la  subject  to  disbarment,  nnder 
sectlai  1001,  I*  O.  li.  There  la  no  atate- 
ment  of  account  by  Robert  O.  Smith,  or  any 
showing  aa  to  the  amount  of  money  that 
came  into  hia  hands  fnna  the  said  develcq^ 
meat  conpany;  but  it  liMddentally  appears 
that  he  received  $1X)00  tnm  the  development 
company,  not  included  In  the  Items  above 
mrattoned,  except  ih  $4,490.  Tbe  said 
Smith  contends  that  he  ocmverted  the  aaid 
money  because  the  development  company  did 
not  pay  his  feea.  He  aays  In  his  testimony 
he  did  not  ask  the  development  company  for 
a  payment  thereon  until  November,  1909, 
while  the  9^  and  the  $375  above  mentionea 
vere  recited  1^  him  for  sswctflc  purposes 
and  were  so  c<mverted  In  1906,  and  ^S75 
was  received  in  190S,  being  converted  at  that 
time.  There  may  be  a  question  aa  to  wheth- 
er he  Is  entitled  to  any  feea  In  such  a  case ; 
but  he  received  money,  over  and  above  the 
amount  mentioned  herein,  which  would  un- 
doubtedly more  than  cover  hia  reasonable 
fees.  There  la  no  question  but  that  Robert  G. 
Smith  was  guilty  of  willful  deceit  and  mis- 
conduct in  his  professitmal  dealings  with  the 
Cleopatra  Development  Company  and  with 
Tjaoey,  its  agent. 


It  Is  hereby  ordered  that  the  said  Robert 
G.  Smith  be  disbarred  from  practice  In  any 
of  the  courts  of  this  state,  and  that  his  name 
be  strlclien  trcau  the  roll  of  attorneys  In  this 
court. 


In  te  McCOEMlCK'S  ESTATE. 
BRANCH  V.  McGOBMIGK'S  ESTATE. 
(Supreme  Court  <d£  Or^m.   Oct  20, 1914.) 

1.  STATtrraa  (S  85*)— Spbcial  La.W8— Cottbt 

PaACTIC»~*'TBIAL  JUET." 

In  view  of  L.  0.  L.  S  935,  ^ving  the  coun- 
ty court  concurrent  jHrisdiction  where  the  sub- 
ject of  controversy  does  not  exceed  the  value  of 
$500.  and  exclusive  jurisdiction  of  actions  of 
forcible  entry  and  detainer,  section  936,  fdving 
the  county  court  exclusive  Jurisdiction  In  pro- 
bate proceedings,  section  987,  defining  a  trial 
jury  as  a  body  of  meD,  12  in  number  in  the 
drcoit  court,  and  6  in  the  count;  court  and 
courts  of  justices  of  the  peace,  and  sec^on  1135. 
prescribing  the  procedure  in  coiintr  courts  in 

Srobate  proceedings  by  citation,  etc.  Laws 
918,  p.  769,  providing  an  additional  circuit 
judge  for  the  fourth  judicial  district  court, 
abolishing  the  office  of  the  count;  judge  in  Mult- 
nomah county,  transferring  its  business  to  the 
circuit  court,  and  Installiilg  the  then  county 
judge  in  the  office  of  circuit  court  judge  till  bis 
successor  is  elected  and  qualified,  and  repealing 
all  acts  and  parts  of  acts  in  conflict  therewith, 
is  In  violation  of  Const  art  4, 1  28,  prohibiting 
special  laws  regulating  practice  In  courts  of 
justice. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §S  M>  85;  Dec.  Dig.  S  86.* 

For  other  definitions,  see  Words  and  Phrases, 
Trial  Jury.] 

2.  Statutes  (|  86*)— SPeciai.  LiWB— "Paac- 

TICE." 

Within  Const,  art  4,  S  23,  prohibiting 
cial  laws  regulating  the  practice  in  courts  of 
juBtice,  "practice"  means  tliOBe  legal  rules  which 
direct  the  course  of  procedure  to  bring  parties 
into  court,  and  the  course  of  the  court  after 
tbey  are  brought  In,  and  includes  the  formula  by 
which  the  court's  jutisdictiim  is  first  asserted 
and  afterwards  exercised  in  respect  to  any  liti- 
gation in  all  its  phases,  till  finuly  completed. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  Sfi  94,  95;  Dec  DiR.  g  85.* 

For  other  definitions,  aee  Words  and  Erases, 
First  and  Second  Series,  Practice.] 

3.  COUBTS  (i  1*)— "JUEISDICTION." 

"Jurisdiction"  as  applied  to  courts  is  pow- 
er to  bear  and  determine  issues  of  laws  and 
fact,  which  means  anthortty  to  perform  any 
judicial  function. 

[Ed.  Note.— For  ote  cases,  aee  Coarta,  Coit 
Dig.  II  1-4,  6-9.  91-106:  Dec  Dig.  I  £> 

For  other  definltlona,  see  Words  and  Phrases, 
First  and  Second  Series.  Jurisdiction.] 

4.  Statutbs  (I  86*>— SncczAi.  Laws — CaxA- 

TIOM  OF  OODEXS. 

Const  art.  7,  8  1,  declaring  that  the  judi- 
cial power  shall  be  vested  in  one  Supreme  Court 
and  in  such  other  courts  as  may  be  created  by 
law,  does  not  authorize  the  Legislature  to  estab- 
lish new  courts  in  violation  of  article  4,  |  23, 
fcohidding  special  laws  regulating  practice  In 
courts  of  justice. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  K  94.  96;  Dec.  Dig.  8  85.*] 


■For  Mbar  eases  see  sanw  topic  and  seotlon  NUUBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Bep'r  Iad«x«B 
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6.  CoNBTiTUnoNAZ.  IiAws  (f  24*)— -Bepeal  or 
CONBTrnmONAX.  Pbotxsxoks— iicpzjkd  Be- 

PKAL. 

Repeals  of  constitntional  proviaioni  by  im- 
plication are  not  favored. 

[Ed.  Note.— For  other  caseB,  see  CoDstitution- 
at  Lav.  Cent.  XHg.  H  21-29;  Dec  J>ig.  |  24.*] 

McBride,  O.  3^  and  Moore  and  McNary.  3J., 
dissenting 

In  Banc.  On  rdiearlng.  -  Fonner  dedBl<»i 
affirmed,  and  Judgment  of  tbe  circuit  conrt 
reversed. 

For  former  decfdons.  se^B  143  Pac.  915. 

A.  T.  Lewis,  of  Portland  (Lewis  ft  Lewis,  of 
Portland,  and  Dysart  A  EUsbury,  of  Centra- 
lla,  Wash.,  on  tbe  brief),  for  appellant.  John 
McCourt,  of  Portland  (Veazle,  McConrt  & 
Veazle,  of  Portland,  on  the  brief),  for  re- 
spondent   O.  W.  Fnlton,  M.  L.  Pipes,  Geo. 

Shepherd,  William  Wallace  McCredle, 
George  Arthur  Brown,  George  B.  Cellars,  Mil- 
ler Mnrdock,  and  Virgil  A.  Grum,  all  of  Port- 
land, amid  cnrlK. 

BURNETT,  J.  [1]  There  is  drawn  in  ques- 
tion In  this  case  the  constitutionality  of  chap- 
ter S78  of  the  Laws  of  191S,  entitled 
"An  act  to  provide  an  addidonal  circuit  Judge 
for  tbe  Fourth  judicial  district  of  tbe  state 
of  Oregon;  to  aboliab  tbe  office  of  county 
judge  in  Multnomah  county,  Oregon;  and 
provide  for  tbe  transfer  to  Uie  drcnit  court 
of  Bald  Fourth  judicial  district  of  all  tlw  ju- 
dicial business  and  jurisdictloa  of  tbe  said 
county  court;  providing  that  the  present  in- 
cumbent of  said  office  of  county  Judge  shall 
be  and  shall  serve  as  tbe  additional  circuit 
judge  created  by  this  act  until  Us  snocessor 
Is  elected  and  qualified,  as  herein  provided." 

The  first  section  of  the  act  provides  for  the 
election,  of  one  circuit  Judge  In  addition  to 
the  five  circuit  judges  now  provided  by  law 
for  the  Fourth  Judicial  district  of  the  state  of 
Oregon  comprising  Multnomah  county.  Sec- 
tion 2  declares  that : 

"Tbe  duties,  powers  and  jurtadiction  of  said 
circuit  judge  sball  be  such  as  are  prescribed 
by  law  and  the  salary  shall  be  tbe  same  as  the 
salary  now,  or  hereafter,  received  by  tbe  other 
chvnit  Judi^M  of  said  district  and  be  paid  in  lilie 
manner.  The  circuit  judge  herein  provided 
shall  ait  In  a  department  to  be  named  or  desig- 
nated as  department  Na  6.** 

Section  3  abolishes  the  office  of  connty 
judge  and  installs  the  then  Incomboit  of  that 
office  to  be  a  circnit  Judge  of  the  Fonrth 
Judicial  district  of  the  state  **to  exercise  all 
the  powers  and  Jurisdiction  of  a  circuit  Judge 
until  his  successor  Is  elected  and  qualified 
as  provided  in  section  1  of  this  act."  Section 
4  provides  that : 

"Updo  the  taking  effect  of  this  act  all  judicial 
jurisdiction,  power  and  authority  of  the  county 
judge  and  ot  the  county  court  of  said  Multno- 
mah county,  as  distinguished  from  such  power 
and  jurisdiction  as  is  exerrised  in  the  transae- 
ti<ni  of  county  business,  sball  then,  and  there- 
after, be  vested  in  and  exercised  by  tbe  circuit 
court  of  the  said  Fourth  judicial  district,  and 
all  said  matters,  causes  and  proceedinfts  pend- 
ing in  said  county  court  shall  be  considered  as 
transferred,  cononued,  heard  and  disposed  of 
in  the  said  circuit  court." 


Section  6  provides  substantially  that  as  far 
as  practicable  all  matters  relating  to  probate 
shall  be  heard  in  department  No.  6 ;  and  sec- 
tion a  repeals  all  acts  and  parts  of  acts  in 
conflict  with  the  statute  under  consideration. 
This  is  an  enactment  of  the  I^slative  assem- 
bly of  the  state.  It  does  not  purport  to  create 
any  new  court  Both  the  title  and  the  body 
of  the  act  attempt  to  enlarge  the  number  of 
drcnlt  Judges  in.  a  certain  district  Its  lan- 
guage could  not  well  be  plainer  on  that  point 
It  attempts  to  destroy  a  county  court  and 
regulate  the  practice  of  a  single  circuit  court 
so  as  to  supply  tbe  deficiency. 
Section  23  of  article  4,  Const  says  tliat: 
"The  legislative  assembly  shall  not  pass  spe- 
cial or  local  laws  in  any  of  the  followinjc  enu- 
merated cases,  that  is  to  say  *  *  *  3.  Bcg- 
ulating  the  practice  in  courto  of  justioeu*' 

It  is  plain  that  whatever  the  people  at 
large  may  do  by  virtue  of  the  initiative  pow- 
er reserved  to  themselves,  the  les^alatlve  as- 
sembly is  subject  to  the  restriction  Just  men- 
tioned respecting  the  enactment  of  special 
and  local  laws. 

It  Is  provided  In  section  935,  L.  O.  L.,  that : 

"The  county  court  has  jurisdiction,  but  not 
exclusive,  of  actions  at  ikw  and  all  proceedings 
therein,  and  connected  tberewith.  where  tiie 
claim  or  subject  of  the  controversy  does  not 
exceed  the  value  of  fSOO,  and  exclusive  Jurisdic- 
tion of  actions  for  forcible  entry  and  detainer, 
without  reference  to  tbe  value  f>f  Oie  property." 

Section  936,  L.  O.  L.  reads  thus : 
"The  county  court  has  the  exclusive  Jurisdic- 
tion, in  the  first  instance,  pertaining  to  a  court 
of  probate;  tliat  is— 1.  To  take  proof  of  wills; 
2.  To  grant' and  revoke  letters  testamentary  of 
administration  and  of  guardianfihlp ;  8.  To  di- 
rect and  control  the  conduct  and  settle  the  ac- 
counts of  executors,  administrators,  and  Kuard- 
iana;  4.  To  direct  the  payment  of  debts  and 
legades,  and  the  distribution  of  the  estates  of 
intestates;  6.  To  order  tbe  sale  and  diqrasal 
of  tbe  real  and  personal  property  of  deceased 
persons;  Q.  To  order  the  renting,  sale,  or  oth- 
er dispoBal  of  the  real  and  personal  property 
of  minors;  7.  To  take  the  care  and  custody  6t 
the  person  and  estate  of  a  lunatic  or  habitual 
drunkard,  and  to  appoint  and  remove  guardians 
therefor;  to  direct  and  control  the  conduct  of 
such  guardians,  and  settle  their  accounts;  & 
To  direct  tbe  admeasoreasent  at  dower." 

[I]  It  Is  provided  In  section  1185,  Lw  O.  L., 
that  In  probate  proceedings  the  county  court 
exercises  its  powers  by  means  of,  among 
others,  a  dtatlon  to  the  party.  Appeals  are 
anthorized  from  the  county  court  to  tlie  cir- 
cuit conrt  In  all  matters  triable  in  tbe  county 
court  whether  in  ttie  actions  at  law  menti<m- 
ed  in  section  93S,  L.  O.  L.,  or  In  probate  pro- 
ceedings, and  other  kindred  matter.  In  sec- 
tion 987,  L.  O.  L.,  a  trial  Jury  is  defined  as  a 
body  of  men,  12  in  number  in  the  drcnlt 
court  ftud  6  in  number  In  tbe  oonnty  court 
and  courts  of  Justioe  of  the  peace.  AU  these 
matters  relate  to  practice  in  the  courts  of 
Justice  within  tbe  meaning  of  die  Otmstlttt- 
tlon. 

"Bouvier  defines  the  word  'practice*  as  the 
form,  manner,  and  order  of  couduetinK  and 
carrying  on  suits  or  prosecutions  in  the  courti. 


•For  other  cases  aee  same  topic  and  seotloa  NtnSBBB  la  Deo.  Dig.  4  Am.  Dig.  Kty-No.  Ssrtes  *  Sv'r  IndixM 
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tbrou^  their  various  stages,  according  to  tbe 
principles  of  law  and  the  rules  laid  down  by  tbe 
respecav*  ooarts.'  •  •  •  The  word  'prac- 
tice' mem  tboM  legal  roles  wUch  dinct  the 
coarse  of  procedure  to  bring  parties  into  court, 
and  the  course  of  the  court  after  the;  are 
brought  In.  •  •  •  'Practice'  is  defined  by 
Barrill  as  *the  oonrse  ot  procedaie  in  the  eonrta. 
Thid^  in  a  gwenJ  mum.  taidodes  pleadinga.* 
Bapalje  and  Lawrence  d^ne  practice  as  'the 
law  which  regalates  tlie  formal  steps  In  an  ac- 
tion or  other  proceeding:  which  therefore  deals 
with  writa.  mminions,  pILei^inget  afBdavits,  no- 
tioes,  motiona.  petitionat  orders,  trials,  judg- 
mentfl,  appeals,  ooats,  and  exeentioBS.'  6 
Words  and  Phraaea,  p.  S486,  and  anthoritiea 
there  cited. 

[I]  From  these  we  deduce  the  principle  that 
Joriadictlon  as  applied  to  courts  is  power  to 
hear  and  determine  Issues  of  law  and  fact, 
which  means  authority  to  perform  any  Judi- 
cial function.  Practice  includes  the  formula 
by  which  that  power  is  first  asserted  and  aft- 
erwards exercised  In  respect  to  any  litlgatloD 
in  all  its  phases,  until  tbe  same  Is  finally 
completed. 

Hie  sltnation  pres^ted  Is  that,  while  in 
the  different  counties  of  the  state  outside  of 
Multnomah  county  a  suitor  may  bring  an  ac- 
tion la  the  cotmtT  court  where  the  ralue  of 
Qie  controversy  does  not  exceed  fSOO,  and 
may  an>eal  first  to  the  drcuit  court  and  aft- 
erwards to  the  Supreme  Court,  In  case  of  an 
Bdrerse  decision  In  the  courts  of  first  in- 
stance, U  he  Should  begin  his  litigation  in 
Multnomah  county,  be  would  meet  with  a  dlf- 
tamot  practice,  wliei^y  he  would  be  compell- 
ed to  comm«tce  hla  action  In  the  dicuit  court 
and  be  d^irlved  ot  his  right  of  aj^teal  to  that 
court  which  be  would  enjoy  tn  other  counties. 
In  othw  counties  In  probate  matters  tbe  coun- 
ty oouzt  would  exerdse  Its  authority  by 
means  of  citation.  The  method  of  obtaining 
JorUdlctlon  In  the  circuit  court  Is  by  aerrlce 
of  Bommons,  and  this  would  necessarily  be 
tbe  role  In  the  drciiit  court  In  Multnomah 
oonn^.  A  Jury  of  six  men  would  be  nnloiown 
In  that  county  except  in  Justice's  «onrt,  while 
hi  the  county  courts  of  all  tbe  other  counties 
a  Jory  of  that  number  Is  the  rale.  These  are 
bat  a  few  illustrations  relating  to  matters  of 
practioe  which  would  be  swept  away  by  the 
act  of  the  legislative  assembly  In  question 
vhldi  Is  made  to  apply  soldy  to  Multnomah 
connty.  Ihe  situation  is  not  improved  If  we 
give  any  effect  to  the  omnibus  repealing 
clause.  With  an  eye  single  to  a  particular 
locality,  the  legislative  assembly  has  attempt- 
ed to  formulate  a  scheme  of  practice  in  the 
drcolt  court  sitting  there,  and  has  said  In  so 
many  words  that  an  acts  and  iKirts  of  acts 
in  conflict  with  that  project  are  r^waled.  Ko 
exception  Is  made  as  to  any  other  county,  al- 
though the  Jnrlsdictton  And  practice  of  their 
county  courts  depend  upon  laws  inconsistent 
with  the  act  under  con^deratlon.  If  this  law 
Is  constitutional  it  Is  constitutional  through- 
out the  state,  and  we  cannot  refuse  to  give 
effect  to  its  repealing  clause,  foe  it  contains 
matter  properly  connected  with  the  subject 
expressed  in  the  title  to  tbe  act,  within  the 


meaning  of  section  20  of  article  4  of  the  Con- 
stitution. It  is  a  question  of  whether  the 
county  court  of  Multnomah  county  shall  be 
perpetuated  as  against  its  attempted  aboli- 
tion or  whether  the  other  county  courts  of  the 
state  have  fallen  with  it  under  the  all-dev- 
astating repeat 

[4]  It  Is  argued  that  the  section  of  the  Con- 
stitution against  special  and  local  laws  to 
which  allusion  has  been  made  is  overcome 
and  superseded  by  section  1  of  article  7  in 
its  latest  form,  declaring  that : 

"The  Judicial  power  of  tbe  state  shall  he  vest- 
ed in  <me  Sopreme  Court  and  in  such  other 
eoorts  as  may  frtnn  time  to  time  be  created  by 
law." 

[S]  The  contention  seems  to  be  that  the  law- 
making power,  proceeding  under  this  clause, 
may  establish  any  number  and  kind  of  courts 
within  its  discretion  without  let  or  hindrance. 
This  may  be  conceded  to  the  people  lb  their 
unconflued  legislative  power  by  meuis  <d  the 
initiative,  but  as  to  the  legislative  anonbly 
it  is  controlled  In  the  exercise  of  Its  function 
by  the  other  provisions  of  tlie  Constitution. 
Repeals  by  Implication  are  not  favored.  It 
Is  also  a  standard  rule  of  construction  that 
all  parts  of  a  law  must  be  construed  to  stand, 
and  if  possible  made  to  harmoulze,  and  that 
no  strained  construction  will  be  pernUtted  to 
overcome  or  dispense  with  the  plain  meaning 
of  the  words  employed.  Xbere  Is  nothing  in 
the  new  form  of  article  7  of  the  Constitution 
Indicating  an  intention  to  repeal  or  amend 
any  other  ^ecflon  of  that  instrument.  The 
restriction  upon  the  legislative  assembly  as 
to  local  and  special  laws  is  left  untouched. 
The  plain  common  sense  construction  to  be 
placed  upon  the  activities  of  tbe  l^slatlve 
assembly  in  establisMug  new  courts  Is  that, 
In  respect  to  regulating  the  practice  in  courts 
of  Justice,  it  must  proceed  by  general  laws, 
and  not  by  local  or  special  enactments,  so 
that  the  tmlformlty  of  practice  may  not  be 
impaired  or  destroyed. 

It  is  indeed  true  ttiat  we  ought  not  to 
declare  a  law  unconstitutional  unless  Its  in- 
consistency with  the  fundamental  law  la  plain 
and  palpable;  but  when  the  legislative  as- 
sembly violates  tbe  mandatory  restraints  laid 
upon  it  by  the  people  in  the  Constitution,  it 
is  equally  our  sworn  duty  to  give  effect  to 
the  will  of  the  people  as  against  tbelr  inatr 
teotlve  representatives  and  declare  such  an 
act  void.  In  at  least  the  respect  mentioned, 
the  act  of  the  legislative  assembly  in  ques- 
tion Is  clearly  a  transgression  upon  the  re- 
striction of  the  Constitution,  and  for  this 
reason,  if  for  no  other,  the  Judgment  of  tbe 
drcolt  court  should  be  revetsed. 

McBRIDB,  G.  J.,  and  MOORH  and  Mo- 
NABT,  JJ..  dissent 

McBBIDE,  0.  J.  (dissenting  In  part).  Hie 
opinion  heretofore  filed  In  this  ease  leaves 
undecided  the  status  of  probate  cases  heard 
and  determined  in  department  No.  6  of  tbe 
circuit  court  as  constituted  In  pursuance  of 
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the  act  of  March  4, 1913  (Laws  1915,  c  378). 
and  upon  this  rehearing  It  seems  appropriate 
to  consider  that  qoesticm.  The  act  referred 
to,  Indndlng  the  title,  is  as  follows: 

"To  proyide  an  additional  circuit  Judge  for  the 
Fourth  judicial  district  of  the  state  of  Ore- 
gon; to  aboliflh  the  office  of  count;  jud^e 
in  Mnltnomah  county,  Oregon,  and  to  pro- 
vide for  the  transfer  to  the  circuit  court  of 
said  Foarth  judicial  district  of  all  the  Judi- 
cial business  and  jurisdiction  of  the  said 
county  court;  providing  that  the  present  in- 
cumbent of  said  office  of  count;  judge  shall 
be  and  shall  serve  as  the  additiona]  circuit 
Judge  created  by  this  act  until  his  successor 
is  elected  and  qualified,  as  herein  provided. 
"Be  It  enacted  by  the  people  of  the  state  of 

Oregon : 

"Section  1.  That  in  addition  to  the  five  cir- 
cuit jadges  now  provided  by  law  for  the  Fourth 
judicial  district  of  the  state  of  Oregon,  com- 
prising Multnomah  county,  there  shall  be  elect- 
ed on  the  first  Tuesday  after  the  first  Monday 
in  November,  A.  D.  1914,  and  at  the  geuend 
election  evenr  six  years  tiiereafter,  one  circuit 
judge  in  said  dietaict  who  shall  possess  the 
qualifications  prescribed  by  law  for  circuit  Ju^- 
es,  and  whose  term  shall  commence  on  the  first 
Monday  of  January,  A.  D.  1915,  and  who  shall 
hold  office  for  the  term  of  six  yean  and  until 
his  BUCceSBor  is  elected  and  qualified. 

"Sec.  2.  The  duties,  powers,  and  Jurisdiction 
of  said  circuit  judge  shall  be  such  as  are  pre- 
scribed by  law  and  the  salary  shall  be  the  same 
as  the  salary  now,  or  hereafter,  received  by 
the  other  circuit  judges  of  said  district  and  be 
paid  in  like  manner.  The  circuit  judge  herein 
provided  shall  sit  in  a  department  to  be  named 
or  designated  as  department  number  6. 

**8ec.  8.  The  ofiSce  of  county  judge  for  the 
county  of  Multnomah  is  hereby  abolished  and 
the  present  incuml>ent  of  said  office  is  hereby 
created  a  circuit  Judge  of  the  said  fourth  judi- 
cial district  to  sit  in  department  number  6  pro- 
vided for  in  the  preceding  section  of  this  act 
and  to  hold  such  office  and  to  exercise  all  the 
powers  and  Jurisdiction  of  a  circuit  judge  until 
his  successor  is  elected  and  qualified  as  provid- 
ed In  section  1  of  this  act. 

"Sec.  4.  Upon  the  taking  effect  of  this  act  all 
judicial  jurisdictitm,  power,  and  authority  of 
the  county  judge  and  of  the  county  court  of  said 
Multnomah  county,  as  distinguished  from  such 
power  and  jurisdiction  as  is  exercised  In  the 
transaction  of  county  business  shall  then,  and 
thereafter,  be  vested  in  and  exercised  by  the  cir- 
cuit court  of  said  Fourth  judicial  district,  and 
all  said  matters,  causes  and  proceedings  peodinx 
in  said  county  court  shall  be  considered  as 
transferred,  continued,  heard  and  disposed  of 
in  the  said  circuit  court 

"Sec.  5.  As  far  as  is  practicable  all  matters 
relating  to  the  administration  of  estates  of  de- 
cedents, minora,  and  other  legally  incompetent 
persons  and  prcriwte  matters  generally,  aball  be 
referred  to  and  heard  and  otmsldered  in  said 
department  number  6. 

"Sec.  6.  All  acts  and  parts  of  acts  In  conflict 
herewith  are  hereby  repealed." 

Taking  this  act  in  its  entirety,  and  having 
in  -view  the  maxim  that  if  any  reasonable 
construction  can  be  given  It  consistent  with 
Its  validity,  it  may  be  said  to  contemplate 
transferring  the  county  Judge,  together  with 
hl8  powers  In  probate  matters,  to  another 
court,  or  to  a  special  department  of  another 
court,  and  Investing  that  newly  organized 
court  with  the  power  not  only  to  hear  and 
determine  matters  In  probate,  but  also  and  in 
addition  to  these  to  perform  the  duties  of  a 
circuit  Judge.   It  will  be  noted  that  the  au- 


thority In  probate  mattm  thus  granted  1b  not 
Tested  in  all  departments  of  the  circuit  coni^ 
but  la  practically  cmiflned  to  the  detpartment 
Oiere  created ;  section  5  (rf  Oie  act  provldlnc 
that  "as  far  as  practicable"  all  matters  In 
probate  shall  be  heard  In  tliat  department 
The  phrase  "as  &r  at  practicable"  Is  some* 
what  .Indefinite,  but  may  fairly  be  preBnmed 
to  T^r  to  sncb  instances  and  perhaps  to 
others  of  like  character  as  are  qiedfled.  in 
section  93^  JU  O.  L.,  and  In  Bobseanent 
amendmrats  lliereto,  whixb  provide  ttiat  un- 
der certain  circumstances  a  drcnlt  Judge 
may  act  In  place  of  Qie  county  jodge.  The 
effect  of  tbe  act  Is  to  create  a  new  coart  snl 
generis,  possessing  some  of  the  jxwers  and 
functions  of  a  county  conrt  and  aH  of  the 
powers  and  functions  of  a  circuit  court.  Un- 
der tbe  Constitutlcm  as  it  existed  before  the 
amendment  to  article  7.  which  went  into  ef- 
fect November  8,  1910,  this  could  not  have 
been  done    Section  1  of  article  7  of  the 
original  Constitution  vested  the  Judldal  pow- 
er of  tbe  state  In  the  Supreme,  drcult,  and 
county  conrta,  and  defined  the  Jurladictlon  of 
each.  The  amendment  referred  to  vested,  the 
Judicial  power  In  the  Supreme  Gour^  and 
such  other  courts  as  might  thereafter  be  es* 
tablieOied  by  law,  leaving  It  wholly  in  the 
power  of  the  Legislature  or  the  people  by  the 
Initiative  to  alter,  abolish,  or  create  such 
courts  as  th^  might  see  fit   The  L^isla- 
ture  has  created  this  new  tribunal  and  named 
it  department  Mo.  6  of  tbe  circuit  court  of 
Multnomah  county ;  but*  looking  beyond  the 
name,  we  find  that  it  Is  a  court  with  other 
and  different  powers  from  those  possessed  by 
the  other  five  departments.    It  is  a  new 
conrt  Invested  with  probate  Jurisdiction  not 
granted  to  any  circuit  court  or  to  any  other 
department  of  any  circuit  court   While  the 
question  Is  not  without  difficulty,  and  the 
propriety  of  such  legislation  open  to  criti- 
cism, we  cannot  say  that  we  are  satisfied 
beyond  a  reasonable  doubt  of  its  unconstitu- 
tionality, and  such  is  the  test  to  t>e  applied 
to  a  law  in  determining  its  constitutionality. 
Cline  V.  Greenwood,  10  Or.  230;   State  v. 
Cochran,  55  Or.  167,  180,  104  Fac.  418,  105 
Pac.  8S4,  end  cases  there  cited.    This  rule 
of  construction  should  be  especially  observed 
In  cases  like  the  present,  where  grave  and 
even  disastrous  consequences  might  ensue 
from  lightly  deciding  a  statute  unconstitu- 
tional.   To  stete  the  matter  concretely,  the 
act  does  not  affect  the  practice  in  the  county 
court  because  the  county  court  has  ceased 
to  exist    It  does  not  change  the  practice  In 
the  circuit  court  because  the  court  created 
by  this  act,  while  denominated  a  circuit  court 
In  the  act,  Is  in  reality  a  new  court  exercis- 
ing the  powers  of  the  circuit  court  and  other 
powers  not  theretofore  belonging  to  the  cir- 
cuit court   As  before  remarked.  It  is  a  new 
court  possessing  a  jurisdiction  theretofore 
vested  In  two  courts.    The  main  difficulty 
lies  not  In  the  fact  that  the  act  has  changed 
the  practice  of  the  drcult  court  or  of  the 
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coonty  court,  bat  In  tbe  fact  tiut  It  bas 
created  pi&cticallT  a  new  court  and  failed 
to  provide  forms  of  procedure,  leaving  tbese 
to  future  l^ialAtion.  In  sucb  a  dUemnut  a 
remedy  la  provided  la  section  968,  U  O.  1a, 
wbidi  la  aa  followa: 

"Vben  JnxlKUction  ia,  by  the  organic  law  ot 
this  Btate.  or  by  tbia  Code  or  any  other  atat* 
ate,  conferred  on  a  court  or  judiciial  officer,  all 
the  means,  to  carry  it  into  effect  are  alao  Riven; 
and  in  the  exercise  of  the  jurisdiction,  if  the 
eoone  of  proceedliv  be  not  specifically  pointed 
ont  by  this  Code,  any  soiteble  process  or  mode 
ot  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  Code." 

Tbia  section  bas  been  invoked  in  this 
state  as  shown  by  State  t.  Savage,  36  Or. 
191,  60  Pac.  610,  61  Pac  1128.  Therefore 
It  was  natural  and  proper  for  the  new  court 
in  probate  proceedings  to  adopt  those  forms 
sanctioned  by  long  usage  in  the  county  court 
io  far  as  Oiey  seemed  applicable  under  chang- 
ed ccmdiUona ;  but  the  provisions  for  a  sum- 
mary trial  without  a  Jnry  were  not  so  ap- 
plicable, for  the  reason  that  in  every  matter 
iDTolviug  a  simple  money  demand  the  par- 
ties somewhere  along  the  line  are  entitled  to 
a  Jnry  trial.  This  constitutional  right  was 
Mcored  under  the  old  system  by  allowing 
an  an»eal  to  the  circuit  court  from  the  sum- 
mary trial  in  the  county  court  Section  1241, 
L  0.  L.  It  is  obvious  that  this  practice 
would  be  wholly  Inapplicable  In  the  tribunal 
created  by  the  act  of  1913,  supra,  aa  It  would 
faiTolve  an  appeal  ttom  the  decision  ot  the 
coart  sitting  in  probate  to  the  same  court 
sitting  aa  a  dtcuit  court,  or  aa  humorusly 
suggested  on  the  hearing,  "An  appeal  from 
Philip  drank  to  PhUlp  sober." 

The  practice  theretofore  bbtalnlng  In  the 
drcnlt  court  was  the  only  method  by  which 
the  contending  parties  could  secure  the  con- 
Btitutlonal  right  to  a  Jury  trial,  and,  as  this 
was  not  waived  in  the  manner  provided  by 
the  Code,  the  case  shonld  be  rananded  to  the 
dicoit  court  with  dlrectltms  to  award  a 
Jury  and  retry  the  case  by  that  method,  un- 
less both  parties  expressly  waive  a  Jury  In 
tbe  manner  rsQulred  by  section  167.  h.  O.  L. 

For  the  reasons  above  given.  I  dissent  from 
so  much  of  tbe  <vlnion  as  holds  that  part  of 
the  act  transferring  probate  business  to  the 
dreoit  coaxt  mKonstltntlonaL 

UOOBB  and  McNABY,  JJ.,  concor. 


8TATB  ex  Inf.  BVAN8,  Dlst.  Atty.,  t. 
HOLMAN. 

(Supreme  Coart  of  Oregon.  Oct.  24,  1914.) 
L  CoTTRTiEB  ({  40*)— County  Boabd— Cbea- 

TION. 

Under  Const  art.  7,  |  12,  empowering  the 
legUIadve  assembly  to  provide  for  the  election 
ef  two  members  to  sit  with  the  county  judge 
while  transacting  county  busineas,  or  to  pro- 
Tide  a  separate  board  for  transacting  such  bml- 
Mfli,  tbe  legislative  assembly  bad  authority  to 
Create  a  board  of  county  commissioners  of  Molt- 
nomth  county,  an^  as  attempted  in  Laws  1913, 


p.  768,  S  %  to  name  the  person  who  should  con- 
Btltnte  the  third  member  ot  that  board  to  act 
with  two  members  previooaly  elected  pursuant 
to  L.  O.  L.  I  2944. 

[Ed.  Note.~For  other  cases,  see  Gonntiee, 
Dec  I>ig.  i  40.*] 

2.  CoTiiiiiBa  ({  80*)— GouHTr  Boasos— Sxax* 

UTOBT  PbOVISIONS. 

Const  art  7,  {  12,  empowering  the  legisla- 
tive assembly  to  provide  for  the  election  of  two 
members  to  sit  with  tbe  county  judge  while 
transacting  county  business  or  to  ptovide  a  sep- 
arate board  for  transacting  such  basiness,  la 
not  affected  by  article  7,  I  2,  aa  amended  (see 
Iaws  1911,  p.  7),  providing  that  the  judicial 
system  shall  remain  as  at  present  constituted 
tin  otherwise  provided  by  law,  and  even  if  sec- 
tion 12  became  obsolete,  the  organic  act  not 
forbidding  such  acts,  the  legislative  assembly 
may  ci;eate  a  board  of  coonty  commissioners  for 
any  county. 

[£d.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  S  38.*] 

8.  JuDOBs  (S  7*)— TsNusE  or  Omcs. 

Lawa  1913,  p.  769,  attempting  to  appoint 
the  county  judge  of  Multnomah  county  a  Judge 
of  the  circuit  court  being  void,  and  the  Judge 
not  having  tedgned,  he  remained  the  de  Jute 
county  judge. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cant 
Dig.  II  24r-28  ;  Dec  Dig.  {  7.*] 

4.  Judges  (j  7*)— Tebk  or  OmcOD— Consti- 
tution ai.  Pnovtsioiis. 

Under  Const  art  7,  i  1,  adopted  Novem- 
ber &  1910  (see  Lawa  1911,  p.  7),  providing 
that  toe  judges  of  the  Supreme  and  other  courts 
shall  be  elected  for  a  term  of  six  years,  and 
article  2,  {  14,  fixing  the  first  Monday  in  Jan- 
uary after  each  general  election  aa  the  date  of 
commencement  of  the  terms  of  all  officers,  the 
term  of  a  county  judge  elected  November  8, 

1910,  extends  six  years  from  the  first  Monday 
in  January,  1911. 

[E^d.  Note.— For  other  cases,  see  Judges,  Gent 
Dfg.  11  24^28  ;  Dec  Dig.  I  7.*] 

5.  Jdoges  (1 24*)— Tauditt  ot  Aon-OouH- 
■rr  JuDQK. 

Laws  1918,  p.  768,  appointing  the  county 
judge  of  Multnomah  county  a  judge  of  the  cir- 
cuit court  being  vtM,  and  the  judge  eontinoiMg 
as  de  jure  county  Jndte,  all  orders,  judgmmti, 
and  decrees  by  him  are  valid  and  Undlng  aa 
to  matters  in  probate  and  guardianship  pro- 
ceedings. 

[Ed.  Note.-~For  other  cases,  see  Judges,  Cmit. 
Dig.  18  91-98 ;  Dec  Dig.  |  24.*] 

6.  Jttdqes  (I  29*)— Vauditi  o»  Acts— Oib- 
curr  Judge. 

Under  L.  O.  L.  S  939,  as  amended  by  Laws 

1911,  p.  427,  authorizing  circuit  court  judges 
to  sit  as  county  judges  in  certain  cases,  and  L. 
O.  L.  S  799.  aubd.  16,  declaring  tbe  disputable 
presumption  that  official  duly  bas  been  regu- 
larly performed,  the  judgments  and  decrees  of 
judges  of  tbe  circuit  court  as  to  matters  exclu- 
Blvely  within  the  jurisdiction  of  the  counter  court 
of  Multnomah  county  are  valid  and  binding. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  §1  140-142,  144-162;   Dec  Dig.  |  29.*] 

7.  Judges  (|  26*)  —  Authobttt Di  Facto 

Judges. 

Where  a  department  of  the  circuit  court 
was  organized  in  Multnomah  county  pursuant  to 
laws  1913,  p.  769,  appointing  the  county  judge 
a  circuit  court  judge  for  such  department,  and 
the  act  was  declared  void,  tbe  judge  was  acting 
as  a  de  facto  judge,  and  all  orders,  judgments, 
and  decrees  by  the  judge  in  the  circuit  court 
whether  ot  bis  own  or  another  coonty,  are  valid 
and  Unding  upon  all  parties  unless  his  author- 
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ity  was  doly  ebaltengad  before  any  determiu- 
tion. 

gSd.  Note.— For  other  casei,  eee  Jndses,  Cent 
.  I  107;  Dec  Dig.  {  26.*] 

In  Banc.  Original  proceeding  by  the  State 
on  the  Information  of  Walter  H.  Evans,  Dis- 
trict Attorney  for  Mnltnomah  County,  against 
Rufoa  C.  Holman.  Demurrer  to  information 
sustained,  and  action  dismissed. 

Walter  H.  Evans  and  Arthur  A.  Murphy, 
both  of  Portland,  for  plalutUt.  B.  B.  Coo- 
vert,  of  Portland,  for  defoidant  Wallace 
McCamant  and  A.  SL  Clark,  both  at  Portland, 
amlci  cnrlse. 

MOORB,  J.  This  Is  an  action  analogous 
to  quo  warranto  Instituted  in  this  court,  in 
the  name  of  the  state,  upon  the  information 
of  Walter  H.  Evans,  the  proper  prosecuting 
attorney,  to  ascertain  the  right  of  Rufus  G. 
Holman  to  act  as  county  commissioner  of 
Multnomah  county,  Or. ;  to  determine  the  ef- 
ficacy of  orders  made,  Judgments  given, 
and  decrees  rendered  by  Thomas  J.  Cleeton 
while  acting  as  a  circuit  Judge  of  that  coun- 
ty and  of  other  counties  of  the  state;  and 
also  to  decide  the  validity  of  orders,  eta, 
made,  given,  and  rendered  in  all  probate 
matters  In  Multnomah  couatr  since  chapter 
378  of  the  Oeneral  Laws  of  Oregon  of  19iS 
purported  to  go  Into  eCCect  A  demnrrer  to 
the  information  preeoita  the  inqqifi^tff  to  be 
considered.  Chapter  STO  of  the  Oeneral 
Laws  of  Oregon  of  1913  flled  In  the  office  of 
the  Secretary  of  State  March  4,  191S,  reads: 

"Section  1.  That  in  addition  to  the  five  cir- 
cuit judges  now  provided  by  law  for  the  Fourth 
judicial  district  of  the  state  of  Orwon,  com- 
prising Multnomah  couDty,  tiiere  sbidf  be  elect- 
ed on  the  first  Tuesday  after  the  first  Monday 
in  November,  A.  D.  1914.  and  at  the  general 
election  eveiy  six  years  thereafter,  one  circuit 
judge  In  nld  district  who  shall  poaseis  the 
qaaliflcatlonB  prescribed  1^  law  tor  drcult  Jodf- 

S,  and  whose  term  shall  commence  on  tile  flrirt 
onday  of  January,  A.  D.  1915,  and  who  shall 
hold  office  for  the  term  of  six  years  and  until 
his  successor  is  elected  and  qualified. 

"Sec  2.  The  daties,  powers  and  jurisdiction  of 
said  circuit  judge  shall  be  such  as  are  prescribed 
by  law  and  the  salary  sliall  be  the  same  as  the 
salary  now,  or  hereafter,  received  by  the  other 
circuit  Judges  of  said  district  and  be  paid  in 
Uke  manner.  The  circuit  judge  herein  provided 
shall  sit  In  a  department  to  be  nuned  or  desig- 
nated as  depar^ent  number  6. 

"Sec.  3.  The  office  of  county  judge  for  the 
county  of  Multnomah  is  hereby  abolished  and 
the  present  Incambent  of  said  office  is  hereby 
created  a  circuit  judge  of  the  said  Fourth  judi- 
cial district  to  sit  in  department  number  6 
provided  for  In  the  preceding  section  of  this 
act  and  to  hold  such  office  and  to  exercise  all 
the  powers  and  jurisdiction  of  a  circuit  judge 
until  his  successor  Is  elected  and  qualified  as 
provided  in  section  1  of  this  act 

"Sec  4.  TTpon  the  taking  effect  of  this  act 
all  judicial  farisdiction,  power  end  authority  of 
the  county  judge  and  of  the  county  court  of  said 
Multnomah  county,  as  distinguislied  from  such 
power  and  jurisdiction  as  is  exercised  in  the 
tranaaetion  of  coonty  business,  shall  then,  and 
thereafter,  be  vested  in  and  exercised  by  the  cir- 
cuit court  of  said  Fourth  judicial  district  aib3 
all  said  matters,  causes  ana  proceedings  pending 


m  said  county  court  shall  be  cousidered  as 
transferred,  continaed,  heard  and  disposed  of  in 
the  said  circuit  court 

"Sec  6.  Aa  far  as  is  practicable  all  mattens 
relating  to  the  administration  of  estates  of  de- 
cedents, minors  and  other  legally  Incompetent 
persons  and  probate  matters  generally,  shall  be 
referred  to  and  heard  and  considered  in  said 
department  number  6. 

'^'Sec.  6.  All  acts  and  parts  of  acts  in  conflict 
herewith  are  hereby  repealed." 

At  the  same  time  chapter  377  was  also 
filed  In  the  same  manner  and  la  as  follows: 

"Section  1.  That  in  addition  to  the  two  county 
commissioners  for  Multnomah*  county,  Oregon, 
now  provided  for  by  law,  there  shall  be  elected 
on  the  first  Tuesday  after  the  first  Monday  in 
November,  A.  D.  1914,  and  at  the  general  elec- 
tion every  four  years  thereafter,  one  county 
commissioner  for  said  Multnomah  county,  who 
shall  possess  the  qualifications  prescribed  by 
law  for  the  office  of  county  commissioner,  whose 
term  shall  commence  on  the  first  Monday  In 
January,  A.  D.  1916,  and  shall  hold  office  for 
a  period  of  four  years  and  until  hli  suceesaor  is 
elected  and  qualified.  The  said  commiaaioner 
shall  receive  the  same  salary  as  now  provided 
by  law  for  county  commissioners  of  Multnomah 
county,  to  be  paid  in  like  manner,  and  he  shall 
have  the  same  powers,  perf(mn  the  same  duties 
an^  have  the  same  ouigatioDs  as  the  county 
commissioners  of  said  county  now  provided  for 
by  law. 

"Sec.  2,  The  vacancy  created  In  the  oonnty 
court  of  Mnltnomah  coonty,  sitting  as  the  board 
of  county  commlsricmers,  by  the  act  of  the  Iisg- 

islative  Assemb^  abolishing  the  office  of  counQr 
judge,  shall  be  filled  by  Rufos  C.  Holman,  who 
shall  be  known  aa  a  county  commissioner  of 
Multnomah  county,  as  the  preaent  commiaaioD- 
ers  are  dralgnated.  and  shall  hold  office  until  the 
first  Monday  in  January,  1916,  and  until  his 
successor  Is  elected  and  qualified  as  provided  in 
section  1  of  this  act  His  salary  shall  be  in  the 
amount  and  paid  in  the  manner  specified  in 
Section  1. 

"Sec.  3.  Upon  taking  effect  of  this  act,  and 
thereafter,  the  county  commlasioners  of  Multno- 
mah county  shall  be  known  as  the  board  of 
county  commissioners  of  Multnomah  county. 
Said  board  shall  have  ^wer  to  appoint  a  chair- 
man from  among  their  own  number  and  re- 
move him  at  pleasure,  and  shall  liave  and  itos- 
sess,  exercise  and  enjoy  all  the  powers  and  Juris- 
diction now  possessed,  exercised  and  wjoyed  by 
the  county  court  of  Multnomah  county,  sitting 
for  the  transaction  of  county  bnslnMa. 

"Sec.  4.  All  acts  and  parts  of  acts  In  conflict 
herewith  are  hereby  repealed.** 

Section  2  of  the  act  last  quoted  aarigns  a 
reason  for  the  appolntmmt  of  Mr.  Holman. 
Zt  Is  wholly  Immaterial  what  cause  prompted 
his  selection,  If  the  legislative  assembly  had 
power  to  create  the  board  of  county  commis- 
sioners of  that  county  and  to  name  as  a 
member  thereof  a  qualified  elector  who  should 
hold  the  office  until  his  gucceesor  could  be 
elected. 

[1]  It  appears  that  pursuant  to  sectUm 
2944,  L.  O.  U,  that  at  the  general  election 
held  In  that  county  November,  1910,  D.  V. 
Hart  was  dected  a  county  commissioner 
thereof  for  the  term  of  four  years,  and  at  the 
election  held  therein  in  November,  1912,  W. 
L.  Ughtner  was  also  elected  a  county  com- 
missioner thereof  for  a  like  term,  each  of 
whom  was  to  sit  wltih  the  county  Judge  of 
Chat  oouut7  tor  the  ixansactlon  of  county 
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business.  The  organic  act  of  the  state  em- 
powen  the  legtBlatlve  assembly  to  provide 
for  tbe  election  of  two  commissioners  to  alt 
with  the  county  Jadse  while  transacting 
county  bnsineBB  in  any  or  all  of  the  conntlee 
of  the  state,  or  a  separate  board  for  trans- 
acting such  business  may  be  provided.  Const 
Or.  art  7,  i  12.  Xt  will  thus  be  seen  that  the 
leglslatlTe  assembly  bad  ample  power  to  cre- 
ate die  board  of  county  commissioners  of 
Hnltsomah  county.  That  departmoit  of  the 
state  government  also  possessed  autborlty  to 
name  the  person  who  should  constitute  the 
third  member  of  that  board.  Biggs  v.  McBrlde, 
17  Or.  640,  21  Pac.  878.  5  L.  R.  A.  115;  State 
ex  reL  v.  George,  22  Or.  142,  29  Pac.  356,  16 
li.  R.  A  737,  29  Am.  St  Hep.  586;  Eddy  v. 
Klncald,  28  Or.  537,  41  Pac  158,  685;  State 
ex  rri.  r.  Compson.  34  Or.  25,  64  Paa  349. 

[2]  Section  2  of  diapter  S77  of  the  statute 
in  qnestlon  may  as  well  have  stated  that 
Rofua  C.  Eolman  was  considered  well  Qual- 
ified for  the  office,  and  therefore  he  was 
named  and  to  "be  known  as  a  county  com- 
mlsslmer  of  Multnomah  county,"  as  to  have 
assigned  the  reason  thus  given  for  his  selec- 
tion. Section  12  of  article  7  of  the  state 
Constitution  ia  adequate  for  the  purpose  stat- 
ed, and  is  not  affected  by  section  2  of  that 
article  as  amended,  since  such  alteration 
makes  no  change  in  the  Judldal  system  of  Or- 
^on  until  some  law  is  enacted  on  the  sub- 
ject Even  if  section  12  of  article  7  became 
obsolete  by  tbe  amendment  referred  to,  there 
is  nothing  in  the  organic  act  of  the  state 
inhibiting  the  legislative  assembly  from  cre- 
ating a  board  of  county  commissioners  for 
any  county  In  Or^on,  and  since  such  power 
is  not  expressly  forbidden  the  authority  un- 
doubtedly continues.  We,  therefore,  unani- 
mously conclude  that  Bufus  C.  Holman  Is  a 
duly  appointed)  legally  quaUfled,  and  acting 
county  commissioner  of  that  county,  and  a 
member  of  the  board  of  county  commissioners 
thereof,  and  as  such  in  all  acts  relating  to 
the  transacting  of  county  business,  In  which 
the  other  county  commlsslonerB  were  aothor- 
ized  to  take  part,  he  was  aiao  empowered  to 
participate,  and  hence  all  proceedings  heard 
and  determined  by  such  board,  if  otherwise 
legal,  constitute  a  ralld  exercise  of  the  right 
conferred. 

[S]  In  view  of  the  decision  rendered  In  the 
case  of  Branch  t.  McGormlck,  September  IS, 
1914  (143  Pac.  015),  and  on  rehearing  Octo- 
ber 20,  1014  (144  Pac.  425),  it  is  conceded 
that  ttie  pH>Tlal<»k  of  section  8  of  chapter 
3TC  of  tbe  General  ham  of  Oregon  of  1913, 
which  nnd^took  to  ahoUsh  the  office  of  coun- 
ty judge  of  Mnltnomah  county,  waa  void. 
Notwlthgtanding  tile  county  Judge  of  fbat 
county  was,  by  such  act,  attempted  to  be  ap- 
pointed a  drcnlt  judge  of  tbB  Fourth  judicial 
district  of  Oregon,  as  h*  never  resigned,  he 
ronalned  In  office  as  the  de  Jure  counly 
iodge  of  fliat  county. 

(43  It  appears  ttfat  Thomas  X  Cleetoa  was 


duly  elected  county  Judge  of  Multnomah 
county  November  8,  1910,  at  which  time  the 
organic  act  of  Oregon  was  am^ded,  making 
the  term  of  the  judges  of  all  courts  in  this 
state  six  years.  Const  Or.  art  7,  i  1.  This 
amendment  was  ratified,  and  be  was  elected 
when  the  polls  closed  on.  the  evening  of  the 
day  of  election.  Counting  the  ballots  cast 
for  candidates  for  the  several  offices  to  be 
filled,  and  upon  the  questions  of  the  adop- 
tion or  rejection  of  measures  submitted  to 
the  qualified  electors,  and  declaring  the  re- 
sults, was  only  a  ministerial  act  As  the 
choice  of  such  county  judge  and  the  approval 
of  the  amendment  of  section  1  of  article  7 
of  the  fundamental  law  occurred  simultane- 
ously, that  amended  o^anlc  act  was  In  force 
when  Judge  Cleeton  was  elected  and  his  term 
of  office  is  necessarily  sir  years  frtnn  the  first 
Monday  in  January,  1011.  Section  14,  art 
2,  Const  Or. 

[B]  Judge  Cleeton  being  thus  tbe  Inti- 
mate county  judge  of  Multnomah  county,  all 
orders,  judgments,  and  decrees  made,  given, 
or  rendered  by  him  since  he  assumed  the 
duties  of  that  office  are  valid  and  binding  so 
far  as  the  right  to  hear  and  determine  mat- 
ters coming  before  him  In  probate  and  guard- 
ianship proceedings  is  concerned. 

[I]  A  clause  of  section  030,  I*  O.  It,'  as 
amended  reads: 

"When  tbe  county  Judge  is  ill  or  incapacitated 
from  attending  court,  or  absent  from  tbe  coun- 
ty of  which  he  Is  the  county  judge,  any  circuit 
judge  for  said  county  may  perform  tiie  func- 
tions of  said  county  judge,  hear  proceedings,  and 
enter  any  jodRment,  order  or  decree  necessary 
to  carry  into  effect  the  jmiadlction  of  said  coart 
in  probate  and  guardianship  matters  with  the 
same  force  and  effect  as  if  done  or  performed 
by  the  county  judge  when  present  In  said  coun- 
ty."  Chapter  242,  General  Laws  Or.  1911. 

Invoking  the  disputable  presumption  that 
oflldal  duty  has  been  regularly  performed 
(L.  O.  L.  I  799,  subd.  10),  It  will  be  taken  for 
granted,  in  the  absence  of  all  evidoice  upon 
the  subject,  that  sufflcient  statutory  reasons 
existed  whereby  judges  of  the  circuit  court 
for  Multnomah  county  were  authorized  to 
hear  and  determine  matters  exclnsively  with- 
in the  jurisdiction  of  the  county  court  of 
that  county,  a  de  jure  court  and  such  circuit 
judges  being  thus  de  facto  county  judges,  pro 
hac  vice,  all  orders,  Judgmenta,  and  decrees 
made  by  either  of  them  in  that  court  relating 
to  probate  and  gnardianahtp  proceedings  are 
valid  and  binding. 

[7]  From  the  opinions  handed  down  In  the 
case  of  Branch  v.  McCormlf^,  snpm.  It  will 
be  assumed  that  the  attempt  by  chapter  878 
of  the  General  Laws  of  Oregon  of  1913  to 
tnrganlse  d^iartment  No.  6  of  tbe  drcult  court 
of  the  Fourth  judldal  district  created  at 
least  a  de  fscto  court  tor  Multnomah  county. 
When,  therefore,  Judge  Cleeton  heard  and 
determined  causes  in  such  court,  he  was 
acting  as  a  de  facto  Judge  thereof,  and  all 
orders,  judgments,  and  decrees  made,  ^ren, 
and  rendered  bj  Um  therein  are  ooncluslTei 
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valid,  and  Undlng  upon  all  parties,  unless 
bis  authority  In  such  mattera  was  duly  cbal- 
lenged  before  any  determination  was  reached 
tbweln.  State  ex  rel.  v.  Ely,  16  N.  D.  569, 
118  N.  W.  711,  14  L.  R.  A.  (N.  S.)  638;  Lang 
Y.  Bayonne,  74  N.  J.  Law,  455.  68  Atl.  90,  15 
I*  R.  A  (N.  S.>  93,"  122  Am.  St  Rep.  391,  12 
Ann.  Caa.  961.  A  party  cannot  be  permitted 
to  wait  until  an  adverse  Judgment  or  decree 
is  rendered  against  him  and  then  claim  that 
the  judge  before  whom  his  cause  was  tried 
was  powerless  to  determine  the  Issues  in- 
volved. It  Is  to  be  expected  that  when  the 
authority  of  a  judge  is  thus  diallenged  the 
objection  will  be  overmled  and  Jurisdiction 
asserted  and  maintained.  A  foundation  will 
thus  be  laid,  however,  whereby  the  action  of 
the  court  In  such  particular  can  be  reviewed 
on  appeal  Without  such  objection  the  pow- 
er to  hear  and  determine  all  causes  tried  in 
a  de  fiicto  court  by  a  de  facto  Judge  must, 
for  the  sake  of  peace,  the  promotion  of  the 
IntorestB  of  parties  Utigant,  and  of  the  wel- 
fare of  society  be  conceded  to  be  valid. 

In  the  trial  causes  by  Judge  Gleeton  in 
the  circuit  courts,  of  the  state  for  counties 
other  than  Holtnomah,  as  these  courts  are 
de  Jure  tribunals  and  Judge  Cleeton  only  a 
de  facto  Judge  of  a  circuit  court,  all  orders, 
Judgmenta,  and  decrees  made,  given,  or  ren- 
dered by  him  tber^  are  valid  and  binding, 
exc^  whea.  challei^ed  in  the  nnnner  Indi- 
cated. 

A  dedre  to  reach  a  speedy  conclnsion  In 
the  case  at  bar  has  prevented  an  examina- 
tion of  all  tile  questions  presented  with  that 
degree  of  care  which  their  importance  de- 
mands. The  members  of  this  court  have  not 
all  concurred  in  the  views  hereinbefore  ex- 
pressed with  respect  to  the  authority  of 
Judge  Cleeton  and  the  character  of  the  court 
undertaken  to  be  created,  but  a  majority 
thereof  coincide  In  the  results  here  reached. 

It  follows  that  the  demurrer  la  sustained, 
and  this  action  dismissed. 


McCALLISTER  v.  SAPPINGFIELD. 
(Supreme  Court  of  Oregon.    Sept.  22,  1914.) 

1.  ANrifALs  (I  2*)— PaoPBETT  Ifooniis— DoOB 

— "PlBBOKAL  PrOPEBTT." 

L.  O.  L.  8  5731,  declaring  dun  to  be  "per- 
sonal property,"*  is  merely  a  ugisUtlve  declara- 
tion of  present  day  conjmon  law. 

FEld.  Note,— For  otber  cases,  see  Animals, 
Cent  Din.  §S  1-4;  Dec.  Dig.  H  2.* 

Fw  Other  definitioni,  see  Words  and  Phrases. 
First  and  Second  Series,  Personal  Property.] 

2.  -EVIDBNQV  (i  lis* )  — RSLKVAWOT— '  'MARKET 

Valdb." 

The  "market  value"  of  property  is  the  price 
it  will  bring  in  a  fair  market,  after  reasonable 
efforts  have  been  made  to  find  a  parcbaser  who 
will  give  the  highest  price  for  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  II  250-296;  Dec.  Dig.  1 113.* 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  Market  Valne.] 


3.  Evidence  <S|  113.  489*)  —  Belbvahct  — 

Value. 

In  an  action  for  the  killing  of  a  dog.  where 
it  has  no  market  value,  the  owner  may  prove  its 
special  value  to  him  by  allowing  its  qualities, 
characteristics,  and  pedigree,  and  may  offer  the 
opinions  of  witnesses  who  are  fomiliar  with 
such  qualities. 

rEd.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  H  259-296,  2274;  Dee.  Dig.  H  113, 
489.*] 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County;  Percy  R.  Kelly,  Judge. 

Action  by  M.  D.  McCalUster  against  Henry 
Sappingfleld.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Grant  Corby,  of  Salem,  for  appellant  Guy 
O.  Smith,  of  Salem  (Smith  &  Shielda^  of  Sa- 
lem, on  the  brief),  for  respondent. 

McNARY,  J.  As  a  solatium  for  the  loss  of 
a  Scotch  collie  dog,  plaintiff  was  awarded 
damages  against  defendant  In  the  sum  of 
$200.  The  complaint  recites  that  in  October. 
1012,  defendant  without  cause  purposely  shot 
and  mortally  wounded  plaintiff's  dc^,  which 
was  of  the  reasonable  value  of  ?200.  Fol- 
lowing a  general  denial,  defendant  In  his  an- 
swer alleges  as  a  separate  defense  that  the 
animal  was  vicious  and  in  the  habit  of  attack- 
ing pedestrians  and  travelers  along  the  pub- 
lic road ;  that  on  the  day  In  question,  while 
passing  along  the  county  thoroughfare  on 
horseback,  accompanied  by  a  young  dog, 
plaintiff's  canine  charged  viciously  upon  de- 
fendant's horse  and  dog,  and  In  order  to  re- 
pel the  assault  defendant  fired  at  plalntlfTs 
dog.    This  defense  was  denied  by  plaintiff. 

But  a  single  question  is  presented  upon 
appeal,  and  that  is:  Did  the  circuit  Judge 
commit  error  when  he  admitted  in  evidence, 
notvrithstanding  the  objection  of  counsel  for 
defendant,  the  following  testimony  givoi  by 
plaintiff? 

"Q.  I  wish  you  would  state  wbetiier  or  not 
the  dog  wa.<;  trained  as  a  stock  dog  on  the 
ranch?  A.  Yes,  sir;  be  was.  Q.  Tell  the  jury 
what  jou  used  him  for.  A.  Well,  I  trained 
that  dpg  from  a  puppy  up  to  get  my  cattle  for 
me  of  nights  and  morniDgs,  round  up  the  goats 
and  bring  them  in;  in  fact,  I  nsed  him  vnrj 
day.  He  was  trained  so  all  I  bad  to  say  was 
to  get  the  cows,  and  he  would  go  out  in  a 
30  or  40  acre  field,  In  the  brush  and  timber, 
and  he  would  bring  them  up  jost  like  you  would 
go  and  get  them  yoaraelf,  and  there  was  a  creek 
-the  bidding  river  divides  the  land— and  I 
lived  on  the  east  side.  The  cows  and  stock 
would  cross  the  creek.  There  Is  a  large  pond 
there  probably  between  100  and  150  yards 
across.  He  would  oome  from  the  barn  with  the- 
cows,  I  knew  they  were  not  on  that  aide  of  the 
creek.  I  could  send  him  across  the  creek  Into 
a  field  there  of  90  or  40  acres  of  timber,  and 
he  would  go  over  there  and  bring  the  cows  up, 
and  bring  them  down  and  across  the  creek,  and 
bring  them  up,  and  save  me  possibly  one  or  two 
hours*  labor  a  day  by  bringing  up  my  cattle, 
and  I  could  send  him  after  «  band  of  goats, 
half  a  mile  after  goats,  and  he  wonld  round 
them  up  and  biing  them  in,  and  the  same  with 
driving  cattle  and  goats.  He  was  one  of  the 
most  useful  dogs  I  ever  owned.  I  have  owned 
a  good  many  dogs,  and  he  would  stand  training. 
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Other  dogt  I  h&ve  liad  yoa  couldn't  train.  I 
would  bay  a  dozen  different  dogs  and  try  to 
tnin  them,  but  they  would  not  deTelop  any- 
thiox  food.  Tbi»  fellow  was  exceptionally 
bright,  and  would  mind  Instanfly,  and  was  very 
uefoL  Q.  Mr.  McCalllster,  yon  stated  that 
you  had  owned  several  dogs  before?  A.  Tea, 
lir;  vft  have  had  aereial  docs  there  on  the 

Slaoe.  Are  yoa  famUiar  with  the  valae  of 
ogsT  A.  Wen,  I  think  I  am,  a  good  farm  dog. 
Q.  What  wonM  yon  consider  the  value  ol  this 
dog?  A.  Well,  gentlemen,  the  dog  wasn't  few 
sale.  Q.  What  would  yon  consider  him  reason- 
ably worth?  A.  I  think  he  wa«  worth  $500. 
I  wouldn't  have  sold  him  for  a  cent  leaa,  be- 
caaee  he  was  more  useful  to  me  than  a  span 
of  hoiBes  was.  Wtfen  the  dog  was  killed  I  was 
away  in  Eastern  Oregon,  down  there  possibly 
two  or  three  months.  I  left  my  wife  on  the 
mncb  alone,  and  she  stayed  there  alone,  and 
the  dog  Bt^ed  there  with  her.  She  wasn't 
afraid  to  stay  becaose  the  dog  was  a  protector 
to  her,  and  at  tliat  time  she  had  come  to  East- 
eni  Oregon  abont  three  or  four  weeks,  and  left 
the  dog  with  my  father." 

Testimony  slmll&r  in  natore  and  to  whk3i 
oltJectlon  WHS  made  was  given  by  WUnam 
McCalUster,  father  of  the  plaintiff.  It  is  not 
necessary  to  repeat  this  testimony,  as  it  must 
stand  or  fall  according  to  the  principle  ap- 
^led  to  the  testimony  of  plidntlfl. 

[1]  The  partlcolar  objection  Interposed  to 
the  testimony  by  tlie  learned  connael  Is  that 
It  allowed  plaln.tlff  to  prove  the  vaine  of  the 
doy  by  a  recital  of  Its  "traits,  habits,  and 
latelllgence";  whereas  plalntUT  should  hare 
beoi  confined  to  a  proof  of  the  market  value 
of  the  animal.  Counsel  argues  in  his  brief 
that  the  value  "of  an  animal  is  the  market 
value;  what  it  would  cost  the  plalntUT  to  go 
oat  in  the  market  and  secure  another  dog  of 
the  kind  and  quality  of  the  one  lost"  Coun- 
sel finds  his  haven  for  this  argument  In  eec- 
tkm  6731.  L.  O.  li.,  which  says  that  "dogs  are 
hereby  declared  to  be  pasonal  proper^." 
'rUa  enactment  is  but  a  legislative  declara- 
tion of  the  presrat-day  common  law,  found  in 
the  decisions  of  moet  of  the  states  of  the 
Union.  This  modem  conception  of  the  dog 
as  personal  property,  whether  embodied  In 
legislative  enactments  or  Judicial  decisions, 
is  the  natural  evolution  of  the  status  of  the 
dog  as  known  at  common  law  which  consider- 
ed the  animal  to  be  property,  yet  of  an  In- 
ferior sort  Woolf  V.  Ohalker,  81  Oonn.  121, 
81  Am.  Dea  176 ;  Jemlson  v.  Southwestern 
R.  R..  76  Ga.  444,  SS  Am.  Rep.  476;  State  v. 
Topeka.  80  Kan.  76, 12  Pac  810,  59  Am.  Itep. 
620;  1  B.  G.  U,  1113.  However,  the  state- 
ment is  occaslonaUy  found  in  the  books  that 
at  common  law  a  dog  Is  not  considered  prop- 
erty by  reason  of  the  baseness  of  its  nature, 
being  kept  merely  to  satisfy  a  human  whim 
or  pleasure.  Citizens'  Bapid  Transit  v.  Dew, 
100  Tenn.  317,  45  S.  W.  790,  40  £^  B.  A.  618, 
66  Am.  St  Bep.  764.  In  MuUaly  v.  People, 
86  N.  Y.  366,  the  court  said  In  substance, 
very  enth  osia  atlcally ,  that  when  we  call  to 
mind  the  fact  that  a  small  spaniel  saved  the 
life  of  William  of  Orange,  and  thus  changed 
the  current  of  modem  history,  and  when  we 
consider  the  faithful  SL  Bernards,  which 
rescue  travelers  caught  In  the  stcttms  whltdt 
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sweep  over  the  crests  and  sides  of  the  Alps, 
the  claim  that  the  dog  is  base  in  his  nature 
Is  overthrown,  and  he  cannot  be  left  a  prey 
to  every  pu^on  who  chooses  to  steal  or  fclll 
him.  The  rule  of  the  common  law  was  tech- 
nical In  the  extreme,  for,  while  It  was  not 
larceny  by  It  to  steal  a  dog  while  Uvlng,  it 
was  larceny  to  steal  his  hide  after  he  was 
dead.  Large  amounts  of  money  are  now  in- 
vested in  dogs,  and  they  are  extensively  the 
subjects  of  trade  and  traffic.  They  are  the 
negro's  associates,  and  often  his  only  prop- 
erty, the  poor  man's  friend,  and  the  rich 
man's  companion,  and  the  protection  of  wo- 
men and  children,  hearthstones,  and  hen- 
roosts. In  the  earlier  law  books  it  was  said 
that  "dog  law"  was  as  bard  to  define  as  was 
"dog  Latin."  But  that  day  has  passed,  and 
dogs  have  now  a  distinct  and  well-established 
status  in  the  eyes  of  the  law.  From  a  stndy 
ot  the  cases,  we  believe  that  the  stetdte  <A 
our  state  has  not  added  to,  but  simply  reaf- 
firmed, the  stetlon  of  the  dog  as  under- 
stood at  common  law.  We  find  that  poetry 
and  history  has  beoi  dted  in  his  behalf  and 
his  achievements  recounted  In  glowing  lan- 
guage; this  conc^t  being  caught  up  by  the 
Immortal  btfid  who  sang: 
"But  the  poor  dog,  In  life  the  firmest  friend. 
The  first  to  welcomej  foremost  to  defend. 
Whose  honest  heart  is  still  bis  master's  own. 
Who  bbors,  fights,  lives,  breathes  for  him  alone, 
.Unhouour'd  falls,  unnoticed  all  his  worth. 
Denied  In  heaven  the  soal  he  held  on  earth : 
While  man,  vain  insect,  hopes  to  be  forgiven. 
And  claims  himself  a  sole  exclusive  heaven.'' 

[2,  S]  We  oome  now  to  consider  the  vitals 
of  this  (Ase,  ^nd  that  is  the  character  of  evi- 
dence that  may  be  introduced  to  prove  the 
value  of  a  dog  In  an  action  of  this  nature. 
The  "market  nine"  of  property  is  the  ^loe 
whl<di  the  property  will  bring  in  a  fair  mar- 
ket, if  reaaonaUe  efforts  have  been  made  to 
find  a  purchaser  who  will  give  the  highest 
price  tor  it  Words  and  Phrases,  v(d.  5,  p. 
4S83.  But  Is  the  market  value  the  only  cri- 
terion by  which  to  estimate  the  extent  of  re- 
covery In  a  case  of  this  kind?  We  think  not 
In  the  well-considered  case  of  Prettyman  v. 
O.  B.  ft  N.  Oo.,  18  Or.  841,  10  PaC.  684,  Mr. 
Chief  Justice  Lord  said: 

"When  property  which  has  a  market  value 
has  been  destroyed,  and  a  recovery  in  damages 
is  sought,  the  inqolry  is  as  to  the  market  value 
of  such  property.  In  such  case,  the  market 
value  of  Budi  property  is  the  proper  measure 
of  damages.  It  furnishes  the  standard  by  which 
the  damages  may  be  ascertained  and  measured ; 
for  the  mansr  value  thus  ascertained  is  the 
prke  at  which  property  conld  be  replaced  for 
money  In  the  market.  But  property  may  have 
a  value  for  which  a  recovery  may  be  had  if 
it  is  destroyed,  although  it  may  liave  no  actual 
maricet  value.  There  may  liave  been  no  sales 
in  that  region,'  said  Valentine,  J.  There  may 
have  been  no  market  value  for  Qie  com  there. 
If  so,  then  some  other  criterion  of  value  must 
be  adopted.  It  is  not  necessary  in  any  case 
that  tiiere  should  be  an  actual  market  value 
for  an  article  In  order  to  entitle  the  owner 
thereof  to  a  recovery  0ar  its  destruction.*** 

And  this  principle  of  law  has  been  applied 
In  actons  to  recover  tor  the  deatructiwi  of  a 
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dog.  The  true  rale  being  that  the  owner  of 
a  dog  wrongfully  killed  Is  not  circumscribed 
in  his  proof  to  its  market  value,  for,  If  It  has 
no  market  value,  he  maj  prove  its  special 
value  to  him  by  showing  its  qualltieB,  char- 
acteristics, and  pedigree,  and  may  offer  the 
opinions  of  witnesses  who  are  familiar  with 
such  qualities.  Hodges  v.  Causey,  77  Itfiss. 
353,  29  South.  945.  48  L.  B.  A.  95.  78  Am.  St 
Rep.  525;  HeUigmann  v.  Rose,  81  Tex.  222, 
16  S.  W.  031,  13  L.  R.  A.  272,  26  Am.  SL 
Rep.  804 ;  Bowers  v.  Horen,  93  Mich.  420,  63 
N.  W.  535,  17  L.  R.  A.  773,  32  Am.  St  Rep. 
513.  In  that  new  and  final  word  on  Case 
Law  (1 R.  C.  li.  1130)  the  editors  say: 

"It  may,  however,  be  conceded  tbat  dogs  have 
DO  intrinsic  value,  if  by  that  is  meant  a  value 
common  to  all  doga  aa  such,  Independent  of  the 
particular  breed  or  individuaL  Thereforte,  in 
determining  tbe  amount  of  Koovea,  the  facts 
and  circumstances  of  tbe  particalar  case  in 
band  are  all  important,  although,  of  course,  the 
question  of  value  must  be  left  to  the  jury.  In 
an  action  to  recover  for  the  injury,  destruction, 
or  asportatioa  of  a  dog,  the  basis  of  recovery 
may  be  either  the  market  value,  if  the  dog  has 
any,  or  some  special  or  pecuniary  value  to  the 
owner  that  may  be  ascertained  by  reference  to 
the  usefulness  or  services  of  the  dog.  To  assist 
in  the  projier  determination  of  tbe  value  of 
dogs,  experts  may  be  allowed  to  give  their  opin- 
ions with  respect  thereto;  the  opinions  bong 
based  either  on  actual  sales  or  their  general  ob- 
servations and  experience.  And  for  the  same 
purpose  evidence  (A  a  dog's  pedigree,  and  of  the 
QUaJificatioos  and  pezfo^ances  ot  his  ancestors, 
IS  competent,  as  well  as  testimony  relative  to 
his  own  peculiar  cbaraeteristies  and  qualities." 

Vrom  what  has  been  said,  we  bdleve  Oie 
drcolt  ooort  was  guided  by  wlsdnu  and 
principle  In  permlttlnK  tbe  tesUnumy  to  go  to 
the  Jury  on  the  qae8tl<«i  of  nine. 

Judgment  must  be  afllrmed. 

H<^BRID1I1^  0.  3^  and  SAKIN  and  BBAM, 
JJ.,  concur. 

BBCKBB  V.  McKBNZEB. 

(Supreme  Court  of  Oregon.   Dec  1,  1914.) 

1.  CHATHCL  MoBTOAGBS  (j  169*)— COBTVEBSION 
or  MOBTOAOBD  PSOPBBTT— PBEMATUmB  SeI- 

ZDBE— Sale. 

Where  a  chattel  mortgagee  wrongfully  took 
possession  of  the  property  before  tbe  lien  ma- 
tured, the  subsequent  maturing  of  the  lien  was 
no  defense  to  the  mortgagor's  action  for  conver- 
siou,  though  there  was  no  sale  by  the  mort- 
gagee until  after  the  lien  matured. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  SS  302-304 ;  Dec.  Dig.  S  169.*] 

2.  Chattel  Mobtoaobs  (f  176*)— ^izube  of 

PKOPraiTT- MlTIQATION  OF  DUUOBa 

Where  a  chattel  mortgagee  wrongfully  seis- 
ed tbe  property  before  his  lien  matured,  be 

could  only  plead  the  amount  of  the  note  and 
mortgage  in  mitigation  of  damages. 

[Ed,  Note.— For  other  cases,  see  Chattel  Mort- 
^a^j  Cent  Dig.  ||  835,  837-^;  Dec.  Dig.  | 

8.  CHATm.  M0BIOAGB8  (1 176*)— OonVXBBION 

OF  PanpaBTx— Value— ^juKSTion  fok  Jubt. 
Where,  in  an  action  for  conversion  of  timo- 
thy seed  by  a  chattel  mortgagee,  there  was  evi- 
dence that  tbe  value  of  the  seed  at  tue  time  ot 


tbe  conversion  was  much  greater  than  Uw  price 
at  which  it  was  sold  by  defendant,  the  value 
of  the  seed  at  the  time  of  taking  was  for  the 

jury. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gageBj  Cent.  Dig.  {{  335,  337-339 ;  Dec  Dig.  i 

In  Banc  Appeal  from  Circuit  Gonrt,  Un- 
ion County;  J.  W.  Knowles,  Judge. 

Action  by  P.  M.  Becker  against  D.  R.  Mc- 
Eenzle.  On  January  81,  1913,  i^aintifr  exe- 
cuted to  defendant  a  chattel  mortgage  on 
86  sacks  of  timothy  seed.  The  mortgage  fell 
due  on  Sunday,  March  80tb,  and  on  tbe 
morning  of  tbe  following  day  defendant  de- 
manded his  money,  and  plalntUE  started  out 
to  raise  it  During  idalntlff's  abBence,  de- 
fendant came  with  men  and  teams  and  took 
possession  of  the  seed  and  carted  it  away; 
plaintiff  arriving  just  as  defendant  was  tak- 
ing away  the  last  load.  Pialntll^  od  April 
11th  following,  filed  an  action  of  trover  and 
conversicm  for  the  nine  of  tbe  mortgaged 
property,  leas  the  mortgage  debt  la  which 
defendant  pleaded  that  the  property  had  un- 
reasonably depredated  In  valne*  and  that 
plalntUt  had  attempted  to  aell  or  dlspooe  of 
part  (tf  the  mortgaged  i^opertr*  From  a 
judgment  tor  tfalatUf  for  tbe  value  ot  tbe 
seed,  leas  the  mortsaoe  debt,  defendant  ap- 
peala.  Afflrmed. 

Turner  Oliver,  ot  La  Grande,  for  appe- 
lant B.  J.  Green  and  Eugene  Ashwlll.  both 
of  La  Grande,  for  respoidi^t 

EAKIN,  J.  Tbe  aadsnmeats  ot  error  re- 
late to  ttie  lefnsal  of  tbe  eonrt  to  give  cw- 
taln  requested  Inatmcttona,  and  in  giving  cer- 
tain other  instructions.  The  contest  grew 
out  of  tbe  queatton  whether  or  not  tbe  lOain- 
tlff  had  sold  or  disposed  of  part  at  the  seed, 
bnt  tbls  Beam  to  have  beoi  xatber  a  mapl- 
don  than  a  fact  Tbe  defendant  taatified 
Oiat  he  knew  tiiat  plaintiff  had  been  trying 
to  dispose  of  tlie  seed.  Plaintiff  testified 
that  there  were  64  satfta  of  Ote  aead  and  2 
half  sacks  in  all. 

[1]  Defendant  requested  instmctlona  to 
the  effect  that  be  did  not  actually  adi  the 
seed  until  after  the  note  became  due,  of 
which  the  plaintiff  cannot  complain.  If  the 
property  was  prematurely  takoi  by  the  de- 
fendant. It  was  a  wrongful  taking  and  a 
conversion  of  tbe  timothy  seed,  for  which 
trover  Ues,  and  the  subsequent  maturing  of 
the  mortgage  lien  did  not  make  his  posses- 
sion rightful  or  change  the  diaracter  of  tbe 
conversion. 

[Z]  When  defendant  was  sued  in  trover,  he 
could  only  plead  the  amount  of  the  note  and 
mortgage  in  mitigation  of  the  damages,  and 
could  not  justify  the  conversion.  In  euch  a 
caae  the  plaintiff  may  sue  in  trover  for  the 
conversion,  and  the  defendant  may  plead  tbe 
amount  due  on  the  note  and  mortgage  in 
mitigation  of  the  damages,  which  was  done 
In  this  case,  and  the  jury  found  Qie  amount 
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of  plalntUTs  damages,  and  allowed  the 
dmount  of  the  debt  to  be  deducted.  Spring- 
er T.  Jenkins,  4T  Or.  502,  84  Pac.  479;  13 
Enc.  Et.  p.  106.  The  mortgage  recited  that 
there  was  ahoat  9,000  pounds  of  the  seed,  and 
defendant  actually  sold  9,122  pounds.  The 
coDtroversy  as  to  whether  there  were  86  fall 
aackfi,  or  84  fall  ones  and  2  half  sacks,  has 
little  m«it  The  defendant  received  more 
seed  than  was  specified  In  the  mortgage,  and 
more  than  snffldent  to  pay  the  mortgage,  and 
there  la  testimony  tending  to  show  that 
plaintiff  did  not  sell  any  of  the  seed. 

[3]  There  was  erldence  Introduced  tending 
to  show  the  Talne  vl  the  seed  at  the  time  of 
the  eonversloa  was  much  greater  than  the 
price  at  YrtilCh  the  wed  was  sold  by  defend- 
ant, and  It  was  a  question  for  the  Jury  to 
determine  what  the  Talne  of  the  seed  was  at 
the  time  of  the  tafclngT 

We  find  no  error  In  the  Inatmctlans  gtm. 
or  in  the  refusal  of  those  requested. 

The  judgment  la  affirmed. 


HAMM  T.  HcEENNT  at  aL 

(Supreme  Court  of  Oregon.    Nov.  10,  1914.) 

L  Advebsb  Posssssion  (8_76*)  —  Prebcbip- 
TioN  —  Acquisition  of  TnxK  —  "Comb  o» 
Title." 

A  eheritCa  deed,  purporting  on  Its  face  to 
convey  property  to  the  purchaser  at  a  foreclo- 
lure  nfe,  constitutes  such  "color  of  title"  as 
win  form  a  basis  of  a  title  by  prescription, 
though  the  foreclosure  decree  was  void  or  void- 
kble  for  want  of  jurisdiction  over  defendants  in 
the  foreclosure  suit 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  %%  451-454;  Dec.  Dig.  1 
76.» 

For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,  Color  of  Title.] 

2.  Appkai.  Ann  IBbbob  (|  1041*)— Habitt.imb 

EBROB— UHNKCESSABT  AWEHnUENT. 

Where,  in  a  suit  to  quiet  title,  plaintlfl  at 
Icced  that  she  was  the  owner  and  in  possession 
m  certain  realty  in  which  defendants,  with- 
out rit^t  claimed  an  estate  adverse  to  her,  per- 
mitting plaintiff  to  unnecessarily  amend  her 
eomplaint  to  set  up  title  by  prescription  was 
faarmless. 

[Bd.  Noic^For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4106-4109;  Dec.  Dig.  i 
1011.'] 

3.  IiTFAnrs  (I  24*)— Advebsb  Possession  — 
Pbesceiptivb  Titlb— Evidence. 

Id  a  suit  to  quiet  title,  brought  by  the  suc- 
ceasor  of  the  pnrchaser  at  foreclosure  sale,  to 
whom  a  sherlff^s  deed  was  Issued  September  18, 
.1900,  it  appeared  that  the  mortgagor  and  bis 
wife  died  before  the  foreclosure  suit,  leaving 
several  minor  children  all  of  whom  were  of  age 
in  1908,  and  that  plaintiff  and  her  predecesaon 
had  been  in  continued  possession  under  the  sber- 
ilTs  deed  from  the  time  of  its  issuance.  Beld 
that,  regardless  of  the  validity  of  the  decree  in 
foreclosure,  plaintiff  was  vested  with  title  by  pre- 
scription pursuant  to  L.  O.  L.  S  17,  which  pre- 
scribes the  period  within  which  actions  to  recov- 
er the  land  mifdit  have  been  instituted  by  the 
children  under  olnbilfty  when  the  cause  of  ao- 
tioQ  accrued. 

[Ed.  Note.— For  other  cases,  see  Infants^ 
Cent  Dig.  I  25;  Dec  Dig.  |  24.*] 


Department  1.  Appeal  from  Clrcnlt  Court, 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Suit  to  quiet  title  by  Mary  Hamm  against 
Gertrude  McEenny  and  others.  From  decree 
for  plaintiff,  defendants  appeaL  Affirmed. 

This  is  a  suit  to  qnlet  title,  In  which  the 
plalntUf  alleges  that  she  Is  the  owner  and  In 
possession  of  certain  real  property  In  wblcb 
the  defendants  claim  an  estate  adverse  to  the 
plaintiff,  but  withont  any  right  whatever. 
Denying  the  plaintiffs  assertion  of  owner- 
ship the  defendants  admit  that  they  claim  an 
interest  in  the  realty  In  question  amounting 
to  a  cloud  upon  the  plalntlfl's  estate.  Tliey 
claim  to  deraign  title  from  their  ancestor,  S. 
W.  lUlan,  who  with  his  wife  executed  a 
mortgage  on  the  premises  and  afterwards 
died,  leaving  children,  some  of  whom  are 
defendants  here,  the  remaining  defendants 
being  either  descendants  of  deceased  children 
of  the  original  mortgagor  or  related  to  them 
by  marriage.  They  trace  the  history  of  a 
foreclosure  suit  based  upon  the  mortgage 
mentioned  and  resulting  in  a  sale  of  the 
premises,  but  they  contend  that  tiie  proceed- 
ings were  so  defective  that  plaintiff  is  no 
more  than  a  mortgagee  In  possession.  They 
pray  for  a  decree  adjudging  them  to  be  the 
owners  In  fee  of  the  property,  and  pray  that 
the  court  allow  them  to  redeem  the  same 
from  the  mortgage  and  order  a  sale  of  the 
premises  for  that  purpose.  The  new  matter 
in  the  answer  is  traversed  In  many  particu- 
lars, and  the  plaintiff  affirmatively  repUee 
that: 

"She  has  been  in  the  open,  notorious,  and  ad- 
verse possession  of  said  property,  claiming  to 
own  the  same  for  mote  than  10  years  last  past** 

From  a  decree  In  favor  of  the  plaintiff 
quieting  ber  title  to  the  property,  the  defend- 
ants ajHwal. 

A.  Hansen  and  H.  S.  Westbrook,  both  of 
Portland  (Westbrook  A  Westbrook.  of  Port- 
land, on  the  brief),  for  appellants.  W.  T. 
Masters  and  W.  H.  Masters,  both  of  Porb 
land  (Masters,  Brlce  &  Masters,  of  Portland, 
on  the  brief),  for  respondent 

BUBKETT,  J.  (after  stating  the  tacts  as 
above).  It  appears  that  the  mortgagor  and 
his  wife  both  died  prior  to  the  foreclosure 
of  the  mortgage.  Surviving  them  were  their 
chUdr^  Alfred  Milan,  and  their  dans^ter, 
Gertrude  McEenny,  both  of  whom  appear 
to  have  been  above  Xba  age  of  majority  at 
that  time.  The  nffict  child  was  Elizabeth 
Milan,  bom  April  9,  1881,  and  past  17  years 
of  age  when  the  foreclosure  suit  was  b^nn 
on  November  2,  1898.  She  afterwards  mar- 
ried Benjamin  Pelcher,  and  died  in  1908. 
She  left  as  her  sole  heir  Alice  May  Bolan, 
80  named  In  Qda  suit  because  she  was  adopt- 
ed by  a  man  named  Bolan.  Her  age  is  given 
In  the  testimony  at  11  years.  The  three  re- 
maining children  of  the  original  mortgagor 
were  Marie  Milan,  Daisy  Milan,  and  Annie 
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Milan,  the  latt»  of  whom  was  Uie  youngest 
of  all  the  childreiit  and  aged  12  yean  at 
the  commencement  of  the  foreclosure  salt 
Alfred  Milan  died  in  March,  1906,  and  hla 
wife  in  November  of  that  year,  leaving  three 
children,  Herbert,  aged  14,  Eva,  11,  and 
Howard,  9  years,  at  the  hearing  of  this  suit 
The  foreclosure  salt  resulted  in  a  sheriff's 
sale,  at  whldi  the  mortgagee  became  the  pnr- 
tibaser  and  entered  into  poseesslon.  The 
sherlfTa  deed  to  her  bears  date  September  18, 
1900,  and  the  defendants  here  claim  from  the 
OTiglnal.  mortgagee,  purchaser  at  the  foreclo- 
sure sale,  by  a  duly  executed  conveyance. 
The  testimony  discloses  continued  possession 
by  the  plaintiff  and  her  predecessors  under 
the  sheriff's  deed  to  the  present  time. 

[1,  2]  Passing  the  question  of  whether  this 
defense  la  available  as  against  the  objection 
that  it  Is  a  collateral  attaclt  upon  the  decree, 
the  controversy  will  be  determined  upon 
whether  or  not  the  plaintiff  has  title  by  pre- 
scription. In  passing  we  note  that  at  the 
trial  the  plaintiff  was  permitted  to  amend 
her  complaint  to  the  ^ect  "that  plaintiff 
had  been  in  the  open,  notorious,  and  adverse 
possession  of  the  property,  claiming  to  own 
same  under  color  of  title  for  more  than  ten 
years  last  past,"  which  amendment  was  de- 
nied by  the  defendants.  The  defendants  ob- 
jected to  this  change  In  the  complaint  and 
contend  that  It  was  asserting  a  different 
cause  of  suit  We  regard  this  as  negligible 
because  the  plaintiff  was  entitled  to  prove 
her  allegation  of  ownership  by  testimony  es- 
tablishing title  by  adverse  possession.  As 
said  in  Neal  v.  Davis,  68  Or.  423,  485, 99  Fac. 
69,  73: 

"The  defendants  have  also  pleaded  title  in 
fee  in  themselves  which  Is  also  denied  by  the 
reply.  But  to  prove  sacb  averment  defendantB 
are  not  to  be  confined  to  evidence  of  a  paper 
title,  or  to  a  title  derived  through  the  deed 
trota  Mrs.  Neal,  as  apparently  It  has  been  as- 
sumed by  counsel,  but  evidence  on  their  part  of 
adverse  possession  of  the  property  for  the  8tat< 
utory  period  extinguishes  adverse  titles  and 
rlpeos  Into  a  perfect  title  in  the  possessor  and 
becxHues  a  vested  right  as  though  evidenced  by 
a  written  title"  (citini  Parker  v.  Metzger,  12 
Or.  407,  7  Pac.  518;  Joy  v.  Stump,  14  Or.  361, 
12  Pac.  929 ;  Mitchell  v.  Campbell,  19  Or.  198, 
24  Pac.  465;  Gardner  v.  Wright,  49  Or.  609, 
91  Pac.  286). 

The  amendment  to  the  complaint  was  un* 
necessary,  but  was  harmless  error. 

The  contention  of  the  defendants  that  the 
plaintiff  merely  occupies  the  position  of  a 
mortgagee  in  possession,  and  that  on  account 
of  such  relationship  to  the  property  they  are 
entitled  to  redeem  it  from  the  lien  of  the 
mortgage,  is  erroneous.  This  proposition 
would  be  sound  If  the  plaintiff  or  her  prede- 
cessors in  Interest  had  entered  into  the  pos- 
session of  the  mortgaged  premises  by  the  con- 
sent of  the  mortgagor,  and  an  effort  to  re- 
deem had  been  initiated  within  the  limita- 
tion period  prescribed  by  the  statute.  The 
right  to  foreclose  a  mortgage  and  the  right 
to  enforce  redemption  of  the  property  from 
its  lien  are  correlative  In  their  nature,  and 
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they  are  governed  by  like  limitations.  The 
record,  however,  clearly  establishes  that  the 
plaintiff  and  bex  predecesBors  In  Interest  did 
ifbt  enter  into  possession  of  tibe  premises  by 
the  consent  of  the  mortgagor  or  bis  hdn, 
the  defendants  here.  The  possession  was  ob- 
tained through  the  hostile  proceeding  of  a 
suit  in  equity  having  for  its  object  the  ex- 
tingnishmait  of  the  title  of  the  defendants. 
Conceding  for  the  purpose  of  the  dlscusalon 
that  the  decree  was  voidable  or  even  void 
for  want  of  Jurisdiction  over  the  person  of 
some  or  all  the  defendants  Ih  the  foreclosare 
suit,  yet  the  sheriff's  deed  purporting  on  Ita 
face  to  convey  the  property  to  the  purchaser 
at  the  sale  constitutes  such  color  of  title  or 
claim  of  right  as  will  form  the  basis  of  an 
estate  In  fee  simple  by  prescription,  provided 
the  purchaser  takes  actual  possession  of  the 
premises  under  the  deed  and  maintains  it 
openly,  conUnuously,  notoriously,  and  ad- 
versely to  the  defendants  and  in  other  re- 
spects for  the  length  of  time  necessary  to 
constitute  title  by  prescription.  In  H.  B. 
Olaflln  Co.  V.  Middlesex  Banking  Co.  (C.  C.) 
113  Fed.  958,  on  this  point  the  court  said: 

"The  possession  of  the  banking  company,  tak- 
en on  the  27th  of  November,  1894,  was  Averse 
to  the  mortgagor,  his  grantees,  and  every  one 
else.  Had  the  banking  ccsnpany  or  its  trastee 
taken  possession  of  the  premises  as  mortgagees, 
without  the  foreclosure  proceeding,  then  the 
result  would  be  different,  and  their  posseasion 
would  not  have  been  adverse.  Jones,  Mortg. 
S  703.  But  when  there  was  a  foreclosure,  al- 
though that  foreclosure  was  voidable,  and  jpos- 
session  was  taken  under  the  trustee's  deed, 
this  was  notice  to  everybody  that  the  posaes- 
sion  was  onder  claim  of  absolute  ownership, 
and  not  as  a  mor^agee,  and  such  a  repudia- 
tion of  the  trust  as  sets  the  statute  of  limita- 
tions in  operation"— dtlng  many  authorities. 

In  Brynjolfson  v.  Dagner,  16  N.  D.  882, 109 
N.  W.  320,  125  Am.  St  Rep,  695.  speaklns  of 
the  defendant  in  a  similar  posltixm,  the  court 
said: 

"It  may  be  true  that  Dagner  was  fai  a  posi- 
tion to  claim  the  rights  of  a  mortgagee  in  pos- 
session by  reason  of'  the  facta  Juat  mentioned, 
iind  that  a  court  of  equity  would,  if  the  circum- 
stances  required  it,  sustain  that  claim,  in  order 
to  protect  and  adjust  the  rights  of  the  parties 
with  respect  to  the  land.  Couns^  however, 
falls  into  the  error  of  assuming  that  Dagner 
was  in  fact  a  morttngee  In  possesBion,  becaose 
a  court  of  equity  might  treat  nim  as  such  under 
certain  circumstances.  There  is  a  wide  distinc- 
tion between  an  actual  mortgagee  in  posses- 
sion and  one  who  in  equity  may  be  dealt  with 
as  such  in  order  to  afford  equitable  relief.  The 
fiction  by  which  an  adverse  claimant  is  deemed  a 
mortgagee  in  possession  is  resorted  to  and  ap- 
plied after  the  adverse  claim  is  found  to  be  in- 
valid, but  the  defeated  claimant  is  neverthe- 
less entitled  to  equitable  reliet  In  short,  in 
order  to  place  appellants  in  the  position  of  mort- 
gat^ees  In  possession,  we  must  first  dedde  that 
their  adverse  claim  is  invalid.  It  will  be  seen, 
then,  that  respondent's  argument  is  utterly  il- 
logical. It  not  only  virtually  admits  the  ad- 
verse possession,  which  is  the  vefy  fact  which 
it  seeks  to  disprove,  but  also  assumes  that  ploin- 
tiCF  can  question  the  validity  of  the  adverse 
claim,  which  is  the  very  thing  which  section 
7002  forbids  one  In  his  position  to  do.  We  do 
not  wish  to  be  nnderstood  as  admitting  that  an 
actual  or  conventional  mortgagee  in  possessiwi 
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mj  not,  under  aonu  djcuniBtaiices,  hold  poases- 
don  tdTcnelr  to  Oe  mortgagor." 

See,  also,  Bradbury  v.  Dainond,  80  Ark.  82, 
MS.  W.890^  U  L.  B.  A.  (N.  8.)  T72;  Rosers 
T.  BcDton.  89  Mlim.  80,  88  N.  W.  T6S,  12  Am. 
8t  Rep.  618;  BuaeeU  v.  Lumber  Co.,  45 
JOnn.  376,  48  M.  W.  8;  JelUaon  t.  HaUoran, 
44  Minn.  180,  46  N.  W.  882 ;  Good^  v.  Starr, 
327  Ind.  106,  2«  M.  K.  788 ;  Button  r.  JenUiu, 
147  N.  a  11,  60  &  B.  648;  Meara  r.  Somsn 
Lind  Co..  18  N.  a  884^  121  N.  W.  816 ;  Mitch- 
eU  V.  Veat  (Iowa)  186  N.  W.  1054;  Jonea  t. 
HUler,  66  Fla.  fiS2,  62  Sa  588;  Power  t. 
Eitchliig,  10  N.  D.  254,  86  M.  W..7S7r  88  Am. 
St  Rep.  601;  Waldroa  t.  Barrer,  54  W.  Va. 
606,  46  S.  B.  603,  102  Am.  St  OSO; 
JoitUn  Brewing  Ca  t.  ^ayne^  107  Mo.  422.  04 
8.  W.  886,  114  Am.  St  Bep.  770.  It  la  plain 
tnm  the  preeedenta  dted  that  title  by  ad- 
rene  possession  was  Initiated  in  lavor  of  the 
plaintiff  and  her  predecesaors  in  Interest  at 
least  aa  early  as  Sqitember  18, 1800,  the  date 
of  the  sherUTs  deed. 

[}]  The  remaining  qnestlon  to  be  determined 
la  whether  the  teatimony  abowa  that  this  con- 
dlUon  ot  aflalts  contlnned  for  the  reanislto 
period.  Itlsaaldlnsectionl?,  UO.Lb.  that: 

"If  any  person  entitled  to  bring  an  action 
mentioned  in  this  chapter,  or  to  recover  real 
property  *  *  *  be  at  the  time  the  cause 
of  action  accrued,  *  *  *  within  the  age  of 
twenty-one  years;  •  •  *  the  time  of  such 
diiability  shall  not  be  a  part  of  the  time  lim- 
ited for  the  commencement  of  the  action,  but 
the  period  within  which  the  action  shall  be 
bronght  shall  not  be  extended  more  tluiD  five 
yea  re  by  any  such  disability,  nor  sball  it  be  ex- 
tended in  any  case  longer  tman  one  year  after 
■ach  disabfli^  ceases." 

We  proceed  to  ^ly  this  section  to  the 
descendants  at  the  mwtgagor.  Alfred  BClan, 
the  son,  died  In  March,  1006.  Ctmsiaerliig  the 
fact  that  he  waa,  at  all  the  tSme,  above  the 
«ge  of  majority,  we  note  that  for  nearly  six 
reara  after  the  date  of  the  sherifTa  deed  he 
was  living  and  the  statute  of  limitations,  or 
In  other  words,  the  prescrlpttTe  period,  waa 
nnmljig  ngalufft'  Mm.  Annie  WHlan,  the 
yoongeat  dautfbter,  waa  12  years  of  age  at  ttie 
commencement  of  the  foreclosure  suit  Her 
disability  of  minority  would  eijdre  in  8  years 
afterwards,  or  In  1007.  Adding  the  addition- 
al prolongation  of  one  year,  the  prescription 
woQld  reach  its  consummation  against  her 
Norember  2,  1908.  The  same  la  true  of  her 
older  sisters,  parties  to  this  suit  Bespectlng 
Elizabeth  Milan,  who  was  17  years  of  age  at 
the  b^inning  of  the  suit  we  note  that  she 
died  in  1003,  at  the  age  of  22  years,  she  hav- 
ing been  bom  In  1881.  It  is  apparent  there- 
fore, that  the  suit  had  begun  Its  operation  as 
against  her  also.  Upon  this  point  we  advert? 
to  Northrop  v.  Marguam.  16  Or.  173, 18  Pac: 
449l  In  Hut  case  Northrop,  the  decedent 
had  made  a  will  bequeathing  his  property  to 
his  wife  and  his  three  living  children.  In 
eight  months  after  his  death  there  was  bom 
to  his  widow  a  posthumous  child,  Hettle 
Northrop.  The  defendant  In  the  suit  claimed 


under  a  deed  from  the  executrix  of  ttie  will 
which  authorized  her  to  seu  the  property. 
Heme  lived  three  years  and  died,  leaving.aa 
her  heirs  her  mother  and  her  two  brothers 
and  a  alster.  Tba  action  was  ejectment 
against  Marguam,  who  claimed  title  by  pre-' 
Bcriptlon  under  the  deed  which  he  claimed 
was  etAot  of  title  sufiBdoit  to  support  bla 
{wescrlptive  rlgbt  The  court  while  sn^* 
talnlng  hia  <dalm  to  three-fourths  ot  the 
property,  held  that  the  will  waa  utterly  void 
as  to  Hettie;  no  mention  having  been  made 
In  the  will  about  her.  Considering  Uie  ques- 
tion of  what  «aect  the  statute  of  llmitatlona 
had  uQoa  the  Interest  In  the  land  In  contro- 
versy which  descended  to  Mrs.  Northrop  upon 
the  death  of  Battle  and  which  became  vested 
In  the  other  children  after  their  mother's 
death,  the  court  said: 

'The  same  principles  of  law  most  bs  wplied 

to  this  interest,  which  is  applicable  to  the  oth- 
ers, except  tttat  If  Marquam'e  possession  was 
advene  during  the  lifetime  of  Mrs,  Northrop, 
and  she  had  notioe  of  sach  adverse  possession, 
thm  the  atatnte  of  limitations  commenoed  te 
mn  aa  against  such  interest  and  was  not  stop- 
ped by  her  death.  The  rule  is  subject  to  but 
few  oxceptions  that  when  the  statute  of  limita* 
tions  has  once  commenced  to  run,  In  any  case 
it  will  not  cease  to  be  arreated  in  its  operation 
by  any  subsequent  event  not  within  the  saving 
clause  of  the  statute.  •  •  •  Mrs.  Northrop 
did  not  labor  under  any  disability  at  the  time 
this  descent  was  cast  upon  her,  and  she  was 
capable  of  being  informed  and  having  notice 
of  the  nature,  character,  and  extent  of  Mar^ 
quam's  possession,  and  whethtt  it  was  adverse 
or  not** 

In  the  case  at  l>ar  all  the  children  of  the 
mortgagor  arrived  at  the  age  of  majority  and 
were  subject  to  all  the  burdens  of  the  statute 
of  limltetlons,  which  commenced  to  ran 
against  them  and  expired  so  as  to  preclude 
their  descendants  from  claiming  any  title 
here.  The  result  is  tliat  the  decree  of  the 
circuit  court  Is  affirmed. 

McBBtDE,  C.  J.,  and  MOOBB  and  BAM- 
SBT,  JJ.,  Concur. 


OIGOUX  V.  TAMHILL  C0TJNT7.  . 
(Supreme  Court  <tf  Oregon.    Nov.  24,  1014.) 
1..BBIDGB8  (I  46*)— Injunn  to  PissoNe- 

ElLBKEHTS  OF  ReOOVXKT  —  LUBIXJTT  OF 
OOTIKTT, 

Under  L.  O.  L.  8  637D.  declaring  that  when- 
ever any  individual,  lawfully  traveling  upon 
a  highway  or  a  bridge,  part  of  a  legal  road,  shall 
without  contributory  negligence  on  his  part, 
and  without  knowledge  of  the  defect,  sustain  in- 
jury by  the  detective  condition  of  the  highway 
or  bridge,  he  may  recwrer  from  the  county, 
plalntiC  mnst  as  a  condition  to  recovery  show 
that  he  was  Iswfully  traveling  upon  the  high- 
way, that  he  was  injured  by  a  defect  therein, 
that  bis  own  negiigeoce  did  not  contribute  to 
the  Injury,  and  that  he  was  Ignorant  of  the  de- 
feet 

[Ed,  Note.— For  other  cases,  see  Bridges,  Cent 
Dig.  SS  108,  110-122;  Dee.  Dig.  1  46*] 

2.  Bbidoes  (f  36*)--FebsoN8  L&wrax.LT  Up- 
on—Injuries. 

Where  the  bridge  upon  which  the  injury  to 
plaintUTs  intestete  occurred  was  part  of  the 
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highway  upon  which  snch  Intestate  was  travel- 
ing, she  was  lawfully  upon  the  bridge  when  she 
was  hurt 

[Ed.  Note.— For  other  cases,  see  Brideea.  Gent 
Dig.  IS  80.  96.  88,  100;  Dec  Dig.  {  35.*] 

3.  Neglioenck  (S  85*)— Dkobeb  of  Cabb— Ih- 

FANTB. 

Ad  infant  is  required  to  exercise  that  de- 
gree of  care  to  avoid  personal  injury  which  « 
child  of  his  age,  knowledge  and  mental  capadtr 
is  reasonably  capable  of. 

[Gd.  Note,— For  other  cases,  see  Neglieence, 
Cent  Dig.  li  121-128:  Dec.  Dig.  8  85*] 

4.  Tbial  (I  296*)— lN8TBUonoMH— Ebboes. 

In  an  action  for  Injuries  to  a  traveler  on 
a  highway  who  stepped  through  a  hole  in  a 
bridge,  that  portion  of  a  charge,  making  the 
traveler's  freedom  from  contributory  Dili- 
gence a  condition  of  recovery,  which  inform- 
ed the  jury  that  if  a  person  is  absorbed  in 
thought,  havii^  a  right  to  presume  that  a  bigh- 
way  and  bridge  is  reasonably  sate,  he  is  not 
bound  to  direct  his  whole  attention  to  the  de- 
fects, is  not  erroneous,  when  taken  in  connec- 
tion with  other  portions  of  the  same  charge  In- 
formisg  the  jury  that  a  tranler  hAs  to  exer- 
dse  such  care  as  an  (wdlnarlly  iffodent  person 
will  exercise. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^^jll  706-713,  710,  716,  718;  Dec.  Dig.  | 

6.  HlQHWATB   (I  197*)— TBAVEMB— DtfTT  OF 

Care. 

As  it  Is  the  duty  of  the  officers  of  a  county 
to  see  that  highways  open  for  travel  are  rea* 
sonably  safe,  a  traveler  on  a  public  road  may 
rely  upon  Uie  presumption  that  such  officers 
have  discharged  tbelr  duty  and,  when  addreas* 
ed  by  a  person  in  his  rear,  may  turn  his  head 
toward  &e  spealnr  to  givs  attentton.  to  wlwt 
is  said. 

[Ed.  Note.— For  otiur  case%  see  Highways. 
Cent.  Dig.  H  482.  491-4837^-603;  Dee.  Dig. 
S  197.*] 

6.  Bbidoeb  {I  46*)— Aohons  tor  ImtTBiaa 

EviDBnOB--Jl]BT  QdSstion. 

In  an  action  for  the  wrongful  death  of  a 
child  resulting  from  an  injury  received  while 
crossing  a  defective  bridge,  the  question  of  the 
child's  contributory  negligence  Iteld  under  the 
evidence  for  tiie  jury. 

lElA.  Note.— For  other  cases,  see  Bribes, 
Cent.  Dig.  SS  108,  110-122;  Dec.  Dig.  i  46.*] 

7.  Death  (i  57*)— Actions— Pleadinq—Thb- 
OBT  OF  Action. 

In  an  action  for  the  wrongful  deaOi  of.  a 
child,  due  to  an  injury  to  her  leg  while  upon 
a  defective  bridge,  the  answer  of  tiie  county  al- 
leged that  the  Injury,  which  was  considered 
■light  was  not  treated  by  a  physician,  and  that 
the  parents  of  the  child  allowed  her  to  play 
about  in  the  usual  manner,  so  tliat  her  cloth- 
ing irritated  the  Injury,  which  by  reason  of 
tiie  filthy  condition  of  her  leg  and  clothing  be- 
came infected.  Counsel  for  the  county  stated, 
while  cross-examining  the  diild's  mother  that 
they  were  trying  the  case  upon  the  theory  that 
the  negligence  of  the  parents  was  an  element 
Held  that,  as  the  court  accepted  that  view, 
there  was  no  error  in  excluding  evidenoe  of  the 
unsanitary  condition  of  the  child's  home  of- 
fered on  the  theory  that  It  was  an  intervening 
cause,  particularly  as  the  court  charged  that 
for  plaintiff  to  recover  the  jury  must  find  the  in- 
Jury  on  the  bridge  was  the  primary  cause  of  the 
child's  death. 

[Ed.  Note.— For  other  eases,  see  Death,  Cent 
Dig.  I  74;  Dec.  Dig.  |  57.*] 


8.  Negligence  (|  95*)  —  iHFimED  Nbozj- 

GBNCB-OOKTBIBUTOBT  NSGUaBnCE  OF  PAB- 

ERTB  OF  DeCEASBD  OhILD, 

In  an  action  by  an  administrator  to  recov- 
er for  tbe  death  of  his  Intestate,  a  minor  child, 
n^ligence  of  the  parents  of  the  child  in  CalUng 
to  properly  care  for  her  after  tbe  Injury  Is  not 
imputable  to  the  child. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  11  m-106;  Dee.  Dig.  1  9Sw*] 

D^rtment  1.  Ai^»eal  from  CUrcnlt  Oonrt. 
TamhlU  County;  Webster  Eolmea,  3u&g& 

Action  by  Alex  Gigonx,  as  adndnistrator 
of  the  estate  of  Emma  Glgoox,  against  Yam- 
hill County.  ■  From  a  Jadgment  for  plalntUf, 
defendant  appeals.  Affirmed. 

This  Is  an  action  by  Alex  Oigoux,  as  ad- 
ministrator of  the  estate  of  his  daughter, 
Emma  Gigoux,  deceased,  against  Yamhill 
county,  to  recover  damages  for  a  personal 
injury  which  It  la  alleged  caused  her  death. 
The  defendant  maintained  as  a  part  of  a 
public  highway  a  bridge  which  on  September 
21,  1812,  had  a  hole  In  the  planking  about 
three  feet  long  and  three  Inches  wide  at  one 
end  and  tapered  to  a  point  at  the  other  end. 
On  the  day  named  Emma  Olgonx,  who  was 
ten  years  and  one  month  old  and  as  Intel- 
ligent as  dilldren  of  that  age,  was  walfeins 
with  a  sister,  ahead  of  their  mother  and  a 
young  lady,  across  the  bridge,  when  Mrs. 
Gigonx  9oke  to  Emma,  who  looking  back 
steroed  Into  the  bole  In  the  bridge  her  left 
lower  Wpn^  passing  tlirou^  the  opening  to 
tbe  knee,  causing  sbraBlona  oC  tiie  akin  on 
botb  Bides  of  the  leg.  She  was  taken  home, 
a  short  distance  from  the  place  of  tbe  In- 
jury, the  limb  washed  with  soap  and  warm 
water,  the  wounds  batiied  with  peroxide,  a 
mixture  of  ^cerlne  and  carbolic  acid  ap- 
plied to  fibe  Injured  parts,  and  bandage*  plac- 
ed thereon.  OAe  little  girl  was  thraeafter 
frequently  bathed,  clean  dotMng  ex<dianged 
for  that  which  had  been  wwn,  and  the  treat- 
ment referred  to  was  repeated  each  morning 
for  about  ten  days,  when,  incrustations  hav- 
ing formed  orer  the  abrasions,  it  was  sup- 
posed that  the  wounds  were  properly  healing. 
In  a  few  days,  however,  blood  poison  set  in. 
whereupon  physicians  were  called ;  but,  they 
being  unable  to  effect  a  cure,  she  died  of 
septicemia  October  6,  1012.  The  complaint 
herein  alleges  the  death  of  Emma,  the  ap- 
pointment and  qnallflcatlon  of  the  plaintiff  as 
the  administrator  of  her  estate,  tiie  main- 
tenance by  the  defendant  on  the  public  road 
of  the  bridge,  the  defect  therein,  tbe  defend- 
ant's notice  thereof,  and  the  injury  resulting 
therefrom,  setting  forth  the  facta  in  re«?)ect 
thereto  in  such  a  manner  as  to  show  the  de- 
fendant's liability  as  specified  in  section 
6375,  L,  O.  £i.  Tbe  answer  denied  most  of 
the  material  averments  of  the  complaint,  and 
for  a  separate  defense  alleged,  In  effect: 
That  Emma  and  her  parents  prior  to  and 
at  the  time  of  the  accident  had  knowledge 
of  tbe  hole  In  the  bridge.  That  tbe  aperture 
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extended  transTersely  and  was  so  harrow  as 
to  render  It  Impossible  for  Gmma  to  put  her 
foot  therein  If  she  Iiad  been  walking  In  the 
osnal  manner.  That  at  the  time  she  was 
moving  sideways  or  backwards  and  negli- 
gently  stepped  Into  the  hole  in  the  bildge. 
''(4)  That  In  so  slipping  her  foot  into  said 
apertnre  in  said  bridge  the  said  Emma  Gl- 
goox  slightly  scratched  the  skin  on  her  ankle 
or  lower  portion  of  her  leg.  which  scratch, 
bowever,  was  only  slight,  and  was  so  regard- 
ed by  the  said  Emma  Glgoux  and  her  par- 
ents, and  no  physidaQ  was  called  for  pre- 
scribing for  or  tieatiiig  said  scratch  for  a 
period  of  ten  days  or  more  thereafter,  dur- 
ing which  time  the  said  Emma  Qigonx  with 
DO  pn^er  treatment  of  said  scratch  engaged 
In  her  nsnal  play  about  the  premises  of  her 
said  par^ts,  permitting  her  dotblng  to  rub 
and  irritate  said  scratch  and  other  articles 
to  come  lu  contact  therewith,  and  the  said 
scratch  was  permitted  to  and  did  become  un- 
clean, dlrty»  and  filthy,  and  by  reason  of  such 
neglect  Qiereof  and  of  the  rubbing  of  Qie 
clothing  of  said  Emma  Olgoux  up<m  said 
Bcratdi  and  otherwise  snbBeqnently  bmls- 
ing.  KratcbluA  and  hurting  the  Bame.  and 
of  snbseauent  bijurles  lecelTed  said  Em- 
ma Glgoux,  and  by  reason  of  the  dirt?  and 
Qltby  condlttoD  In  whidi  the  said  ankle  and 
limb  as  wd]  as  other  portions  of  her  body 
wag  permitted  to  remain,  and  some  ten  days 
aft»  the  happening  of  the  accident  complain- 
ed of,  the  limb  of  said  Emma  Glgoux  became 
Infected  and  soie,  and  same  thereafter  re- 
sulted in  the  aUmoit  which  caused  the  death 
at  flie  said  Emma  Glgoux  on  October  6, 
1812.**  ror  a  second  defense  It  is  alleged : 

"That  said  accideat  complained  of  by  plaintiff 
i«  the  result  of  nesli«ence  and  want  of  care 
on  the  part  of  Emma  Gigooz,  contribated  to  on 
ber  part  as  to  said  accident  as  well  as  to  any 
iojory  sustained  or  claimed  to  have  been  sus- 
tained thereby." 

The  r^ly  pnt  In  issue  the  aUe^tlons  of 
new  matter  In  the  answer,  whereupon  the 
cause  was  tried,  reuniting  In  a-lndgment  for 
the  plaintiff  In  the  som  of  9lfi00t  and  the 
defendant  aepeals. 

B.  to  Goooer,  of  MclOimville,  and  W.  O. 
Sims,  of  Sheridan,  for  appelant  James  Mc- 
Cain, of  MdOnnville  (UcOaln,  Tlnton  ft  Bui^ 
dett,  of  McHliuiTin^  CD.  the  brief),  for  re- 
spondent 

HOORB.  J.  (after  stating  the  facts  as 
abore).  [1]  This  action  Is  predicated  on  sec- 
tion 6376,  U.  O.  L.,  which  reads: 

"Whenever  any  hidfvidual,  while  lawfully  trav- 
eiing  upon  any  highway  of  this  state  or  bridge 
upon  snch  highway,  the  same  being  a  leu^ 
count?  road,  shall,  without  contributory  DexU- 
Sence  on  his  part,  and  without  knowledKe  upon 
his  part  of  uie  defect  or  danger,  sustain  any 
loaa,  damage,  or  inju^  in  ooaaeqnence  of  the  de- 
fective and  dangerous  character  of  such  high- 
way or  bridge,  efUier  to  his  person  or  proper- 
ty, he  shall  be  entitled  to  recover  of  the  coun^ 
in  which  snch  loss,  damage,  or  injury  occurred, 
compensatory  damages,  not  to  exceed  the  sum 


of  92,000.00  in  any  case  by  an  action  in  the 
circuit  court  of  such  county,  or  in  a  justice's 
court  therein,  if  the  amount  of  damages  sued 
for  shall  not  exceed  the  sum  of  f2fiOA)a" 

It  la  contended  tbat  Emma  Olgoox  went 
upon  the  bridge  where  tb»  aperture  was  in 
I^ialn  view,  and  ttiat  without  obserrli^  where 
Edke  was  going  She  turned  ber  bead  badc- 
ward  to  speak  to  her  mother,  and  in  doing 
so  gteppoA  Into  the  hole  In  the  plankbv  and 
was  injured,  and  since  the  testimony  oon- 
duHiTe^  Showed  that  the  plalntUTs  Intestate 
was  guilty  of  contributory  negligence  her 
conduct  precludes  a  recovery  herein,  and, 
BOdi  being  the  case,  an  error  waa  committed 
In  leAisIng  to  grant  a  judgment  of  nonsuit 

It  appears  from  the  testimony  that  Emma 
was  crossing  the  bridge  in  advance  of  her 
mother,  who  remarked  tbat  since  services 
were  to  be  held  in  the  Chuich  cm  the  next  day 
new  stocUngs  would  have  to  be  procured  for 
this  daughter,  whereupon  Bmmat  turning  her 
head  to  reply,  stepped  Into  the  aperture  In 
the  plank  covering  and  was  hurt 

In  parts  of  Its  diarge,  to  whldi  no  ezcqn 
Uons  wese  taken,  the  court  so  completely  sub- 
mitted to  the  Jury  the  question  as  to  the 
contributory  netflgence  of  Enuna  Olgoux  up- 
on ttala  subject  tbat  quotations  frum  the  In- 
struetlonB  will  be  made,  to  wit: 

"Now  the  four  elements  which  the  olaintiff  is 
bound  to  establish  by  a  preponderance  ot  the 
evidence  are  these:  (1)  This  deceased  child 
most  have  been  lawfully  travelini;  tipos  the 
highway.    (2)  She  mus^have  received  the  In- 

J'ury  by  reason  of  a  defect  in  this  highway.  (3) 
ler  own  negligence  must  not  have  contributed 
to  such  injury.  (4)  She  most  tiave  been  igno- 
rant of  the  defect  at  the  time  of  the  injury. 

*  *  *  It  la  the  law  tbat  a  perB<m  travelinR 
upon  a  public  highway  lias  a  right  to  presume 

*  *   *   the  highway  is  in  a  reasonably  safe 
condition.   •   •   »   And  that  presumption  pre- 
vails in  this  case,  that  the  cbilA  had  a  ruht 
to  presume  that  the  bridge  was  la  a  reasonably ' 
safe  condition  at  the  tinw  she  was  fadored. 

*  *  *  As  to  whether  she  was  negligent  or 
not,  you  have  beard  testimony  as  to  her  turn- 
ing udeways.  Yon  have  heard  testimony  as  to 
the  size  and  condition  of  the  defect—that  liole. 
As  to  whether  that  constituted  negligence  on 
her  part,  which  contributed  to  her  injury,  is  for 

Jou  to  determine,  and  In  that  connection  the 
iw  is  that  a  person  traveling  uiion  a  highway, 
or  a  bridge,  or  a  sidewalk,  ox  any  other  place 
where  pedestrians  travel,  does  not  nave  to  exer- 
cise every  care  and  precaution  excepting  only 
as  an  ordinarily  prudent  person  wHI  necessarily 
have  to;  and  if  a  person  is  absorbed  in  thought 
having  a  right  to  presume  ttiat  it  is  reasonably 
safe,  he  is  not  bound  to  be  directing  his  sole 
and  whole  attention  to  the  discovery  of  defects. 
This  is  not  required  of  any  person.  In  this 
connection  you  will  consider  the  age  of  this 
deceased  child  and  also  her  men  tad  capacity. 
You  have  heard  the  testimony,  which  testimony 
tended  to  show  she  was  of  average  mentality  to 
say  the  least  And  yon  have  a  right  to  take 
into  consideration  whether  a  person  of  her  age 
and  mental  capacity  acted  as  an  ordinarily  pru- 
dent person  of  that  age  and  mental  capacity 
would  have  acted  at  the  time  and  place  and  un- 
der the  circumatances,  and  determine  whether 
or  not  ahe  acted  as  an  ordinarily  prudent  person 
and  used  that  degree  of  care  that  an  ordinarily 
prudent  person  of  her  age  and  mental  capacity 
would  have  used  at  the  time.  And  if  you  find 
by  a  greater  weight  of  the  testimony  ahe  did 
so  act  why  then,  ahe  would  not  be  negligent" 
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[2]  The  legal  principles  thus  annonnced 
are  sapported  by  the  authorltieB.  Thus  tbe 
four  elements  referred  to,  which  the  plaindff 
was  required  to  establish,  are  conditions  pre- 
cedent to  a  recovery  In  an  action  of  this 
kind.  L.  O.  L.  I  6376.  Bailey  t.  Benton 
County,  fll  Or.  390.  Ill  Pac.  876,  122  Pac. 
755.  The  statute  makes  It  unlawtol  for  any 
person  to  cross  a  public  bridge  with  a  por^ 
able  engine  without  placing  plank  beneath 
the  wheels  of  the  machine  to  protect  the 
structure.  U  O.  L.  |  6337;  Jones  v.  Union 
County,  63  Or.  666,  127  Pac  781.  See  the 
notes  to  this  case  in  42  L.  B.  A.  (N.  S.)  1085. 
Fast  driving  over  any  bridge  or  overloading 
It  by  driving  too  many  head  of  cattle,  horses, 
or  mules  thereon  are  also  unlawful  acta  L. 
O.  L.  I  6375.  The  bridge  where  the  injury 
occurred  in  tbe  case  at  bar  being  a  part  of 
the  highway,  tbe  plaintiffs  Intestate  was  law- 
fully traveling  thereon  when  she  was  hurt. 

[3]  In  speaking  of  a  deduction  which  the 
law  expressly  directs  to  be  made  from  par- 
tlcalar  facts  with  rrapect  to  the  rights  of 
a  traveler  on  a  public  road,  an  anther  ob- 
serves: 

"He  walks,  as  it  bas  been  said,  Homewbat  too 
strongly  'by  a  faith  justified  by  law,'  and  has 
a  right,  in  tbe  absence  of  anything  to  the  con- 
trary, to  presume  that  the  highway  is  reason- 
ably saCe  for  travel."  2  Elliott,  Boads  & 
Stresb  (3d  Ed.)  X  817. 

In  a  note  to  tbe  text,  the  correct  rule  is 
stated  as  follows:  . 

"The  presumption  does  not  warrant  the  omis- 
sion of  such  care  as  ordinary  prudence  requires, 
and  tbe  statement  quoted  is  correct  only  in  a 
limited  sense." 

An  Infant  Is  required  to  exercise  that  de- 
gree of  care.  In  order  to  avoid  personal 
injury,  that  the  testimony  shows  the  ctiild 
reasonably  capable  oi  exercising,  depending 
upon  his  age,  knowledge,  and  mental  capac- 
ity. Dublver  v.  City  Ry.  Co.,  44  Or.  227,  74 
Pac.  915,  75  Pac.  693,  1  Ann.  Cas.  889 ;  Mund- 
henke  t.  Oregon  City  Mfg.  Co.,  47  Or.  127, 
81  Pac  977,  1  U  B.  A.  (N.  S.)  278;  We8t> 
man  v.  Wind  River  Lumber  Co.,  50  Or.  137, 
91  Pac  478;  RusseU  v.  O.  R.  &  N.  Co., 
54  Or.  128,  102  Pac.  619 ;  Thornton  v.  P.  B. 
U  AP.  Co.,  68  Or.  478,  128  Pac.  800. 

[4,  B]  What  the  court  said  about  a  person 
being  absorbed  In  thought  might,  if  stand- 
ing alone,  seem  to  carry  the  rule  too  far, 
for  a  person  must  give  some  attention  to 
the  place  over  which  he  passes  in  order  to 
ol)8erve  patent  defects  if  any  exist  therein. 
When,  however,  the  language  referred  to  Is 
read  In  connection  with  the  presumption 
which  was  held  applicable,  it  la  belteved  that 
no  liann  resulted. 

It  la  Incumbent  upon  the  officers  of  a 
county,  who  are  charged  with  a  performance 
of  that  duty,  to  see  that  the  highways  which 
are  open  for  travel  are  reasonably  safe  for 
tlxat  purpose.  Invoking  the  disputable  pre- 
sumption that  official  duty  has  been  regular- 
ly performed,  a  traveler  on  a  public  voad 
when  addressed  by  another  perwm  can  prop- 


erly ^ve  attentitm  to  what  is  said  and  maj 
turn  bis  head  towards  the  speaker  for  tliat 
purpose.  Such  heed,  however,  la  not  being 
"absorbed  in  thought,"  whldi  phrase  usually 
signifies  an  occasional  aberration  of  intellect 
whidi,  momentarily,  precludes  aR  attention. 
No  exception  was  taken  to  the  expression 
"absorbed  In  thought,"  nor  conid  the  Jury 
have  been  misled  by  its  use,  for  Mrs.  Ol- 
gonx'B  remark  that  Emma  should  have  a  new 
pair  of  stockings  evidently  pleased  ttie  little 
girl  and  her  attention  mtist  have  been  arous- 
ed with  pleasurable  expectation. 

[6]  The  testimony  as  to  the  age,  experi- 
ence and  mental  capacity  of  the  deceased 
shows  that  the  question  of  her  alleged  con- 
tributory negligence  was  properly  submitted 
to  the  Jury,  and,  this  being  so,  no  error  was 
committed  in  denying  the  motion  for  a  Judg- 
ment of  nonsuit 

[7]  It  is  maintained  that  an  error  was 
committed  in  not  permitting  the  defendant 
to  offer  testimony  In  support  of  the  alleged 
unsanitary  condition  of  the  plaintlfrs  home 
at  tbe  time  of  the  accident  and  during  the 
last  illness  of  the  deceased.  It  is  argued 
that  paragraph  '4  of  the  answer,  hereinbefore 
set  forth,  avers  a  new  and  Intervening  cause, 
and  that  In  refusing  to  receive  evidence  in 
relation  thereto  the  defendant  was  preju- 
diced. It  is  believed  that  the  pleader,  in 
the  part  of  the  defense  referred  to,  intended 
to  charge  contributory  negligence  on  the  part 
of  the  parents  of  Emma  Glgoux  in  falling 
to  call  a  physician  when  she  was  hurt,  in 
permitting  tbe  girl's  clothing  to  irritate  the 
wounds,  and  in  not  exercising  greater  care  in 
respect  to  the  alleged  unsanitary  conditions 
of  the  home,  whereby  the  little  girl's  death 
resulted,  and  not  particularly  to  aver  an  in* 
dependent  Intervening  cause  of  lier  death. 
As  tending  to  uphold  the  view  we  entertain 
respecting  the  part  of  the  answer  to  wbicb 
attmtlon  has  been  called,  the  defbndanfi 
counsel  undertook  to  show  that  the  little 
girl's  woonds  may  have  been  infeetetf  by 
germs  when  being  bathed  by  inquiring  of 
Mrs.  Gigonx  aa  crosa-eTamination;  'IHd  yon 
ever  boU  the  badn.  m  disinfect  tt  In  any 
way  before  yon  put  water  into  UY*  An  ob- 
jection to  the  question  bavlng  baai  Inter- 
posed, tbe  counsel  omdncting  the  examina- 
tion aald:  **We  are  tiybig  this  coae  upon 
the  theory  that  the  negligence  of  the  parents 
would  be  an  element"  Other  qne^lons  and 
remarks  upon  this  subject  of  aimilar  Import 
induce  the  conclusion  that  the  aTennent  re- 
ferred to  was  intended  to  set  forth  contzllni- 
tory  negligence  on  the  part  of  the  parents, 
and  hence  no  error  was  committed  as  alleged, 
and  that  the  jury  were  not  misled  by  exclud- 
ing such  testimony.  In  support  of  this  con- 
clusion the  court  charged  as  follows: 

"And  also  you  must  find,  before  you  can  find 
for  the  plaintiff,  by  greater  weight  of  the  tes- 
timony, that  this  Injury  which  she  received, 
when  she  fell  through  this  bole  in  the  bridge, 
was  the  primary  cause  of  her  death." 
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[I]  It  is  tnalsted  that  an  enor  was  com- 
mitted In  refasing  to  receive  evldenoe  ot  the 
alleged  negligence  of  the  parents  of  Emma 
Glgoox  as  to  their  care  and  treatment  of  the 
Uttle  gM  after  she  was  Injured.  In  Brad- 
ihaw  T.  Frazler,  113  Iowa,  579,  86  N.  W.  752, 
jffi  L.  R.  A.  2S8,  86  Am.  8t  Sep.  394,  where 
the  death  of  the  plalntUTs  Intestate  resulted 
from  exposure  occasioned  by  the  execution 
of  a  writ  of  removal  sued  out  by  the  defend- 
ant, It  was'  held  that  the  fact  that  the  In- 
testate's parents  were  guilty  of  negligence 
Id  caring  for  the  Intestate  after  the  exposure 
ctmstltnted  no  defaise  to  an  action  for  abuse 
of  process.  In  Ploof  t.  Burlington  Traction 
Co.,  70  Tt  509,  41  Atl.  1017,  43  L.  B.  A.  108, 
In  an  action  In  which  an  administrator  was 
seeking  to  recover  damages  for  the  defend- 
ants negligence  resulting  in  the  death  of  a 
minor  child,  for  the  benefit  of  the  child's  es- 
tate, it  was  ruled  that  tlie  n^Ugence  of  tlie 
parents  contrttrattng  to  the  accident  could 
not  be  imputed  to  the  child.  To  the  same 
effect,  see  Macdonald  v.  O'Reilly,  45  Or.  589, 
78  Pac.  758.  Mo  «Tor  was  committed  in 
tUs  respect 

Other  exertions  are  relied  upon,  but,  be- 
llevlng  th«u  unimportant,  the  Judgment 
abould  be  affirmed,  and  It  Is  so  ordered. 

UcBBIDB,  &  J.,  and  BUBNBTX  and 
&AM8GZ,  31^  ooacnr. 


plDLLWO  V.  IQDWABDS. 
(Snprems  Court  (tf  Oregon.    Dec.  1,  1914.) 

1.  ApFBAi,  Ann  BaioB  878*)— Soofs  or  Bs- 

VIXW— FAU.UBB  TO  CBOSB-APFEAL. 

Where  defendant  docB  not  appeal  or  croBS- 
appeal  from  a  decree  aUowing  plaintifE  certain 
Items  as  an  offset  in  a  suit  for  an  aoeonntlng, 
neb  allowauce  will  not  be  reviewed  by  the  Su- 
preme Court 

[Ed.  Note^For  other  eases,  ice  Appeal  and 
^r,  Cent  Dig.  U  8578-3^;   D^dDig.  f 

2.  ItANDLOBD  ARD  TKITANT  ({  136*)— BbEACR 

of  *Iusi— Damaoks— StnncisNOT  or  Evi- 

DEKCK. 

Evideoce,  in  a  landlord's  suit  ftw  an  ac- 
cooDting.  held  insnfflcient  to  sustain  bis  claim 
for  $1,000  damages  from  defendant's  failure  to 
farm  th«  leased  lands  in  accordance  with  the 
l«it  customs  of  the  country  and  to  careColIy  and 
aeuunably  eare  for  the  crops  grown  theretm. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ||  487-488;  Dee.  Dig.  1 
136.*  J 

3.  LAHDIiOHD  AND  TSKAHT  ^  41*)— IAABB— 

UODIFIOATIOH— VaUOITT. 

The  parties  to  a  written  lease,  providing 
for  a  divinon  of  the  crop,  may,  by  subsequent 
oral  agreement,  construe  the  lease  to  mean  that, 
according  to  tbe  custom  of  tbe  coimtrr,  the  grain 
ftiall  be  divided  after  the  viotk  stock  has  been 
fnl.  wberc  the  lease  does  not  specify  particular- 
ly in  regard  to  soch  matter. 

[Ed.  Note^Fw  other  cases,  see  lAndlord  and 
Tenant,  Cent  Dig.  I  105;  Dec.  Dig.  {  41.*J 

4.  LA.NDLaSD  AHD  TSHAirr  (|  13e*>-LlASB~ 

CoNsraucnoN- RiouT  to  Ssll  watkb. 
A  lease  providing  for  tbe  cultivation  by  tbe 
leftnee  of  the  tillable  land  and  tbe  raising  of 


crops  of  grain  thereon,  one-third  of  which  was 
to  be  paid  tbe  lessor  as  rent,  did  not  authorize 
tile  lessee  to  sell  water  from  a  farm  well  drilled 
by  the  lessor  pursuant  to  the  terms  of  the  lease 
to  secure  water  "for  use  on  said  ranch." 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  f|  487-489;  Dec.  I»g.  1 
186w*] 

5.  LANDi^oan  Airn  TIivart  (|  87*>-Lea8b-- 

OONBTBUOnOIf. 

A  written  lease  must.  If  possible,  be  given 
such  coDBtrucdoi)  as  will  render  all  its  clauses 
barmonlouB  and  carry  into  effect  tbe  intention 
of  the  parties,  as  derived  from  an  ezamination 
of  tbe  whole  Instrument 

[Bd.  Note. — For  other  cases,  see  Landlord  and 
Totant  Gent  Dig.  |  98 ;  Dea  Dig.  8  37.*] 

6.  Landlobd  and  Tknaitt  (S  1S6*)— Saia  or 

WaTBB— JtXCOVBBT    BY  LaHDLOBD—DeDUO- 

TION  FOB  BZFENSES. 

Where  a  tenant,  bf  the  onanthorized  sale  of 
water  from  a  well,  on  tbe  leased  premises,  ren- 
dered himself  liable  to  pay  tbe  landlord  reason- 
able compensation  thersfor,  he  was  entitled  to 
liave  a  sum,  which  be  had  necessarily  expended 
to  provide  a  means  of  obtaining  a  sumcient  sup- 
ply of  water  for  such  sales,  deducted  from  tbe 
proceeds  of  tbe  sales  preliminary  to  a  deter- 
minatioii  of  what  would  constitute  a  reasonable 
compensation. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant  Gent  Dig.  tf  487-^;  Dee.  Dig.  | 

In  Banc.  Appeal  from  Circuit  Court, 
Umatilla  County ;  GUbert  W.  Phelps,  Judge. 

Suit  by  N.  Dellwo  against  S.  A.  Edwards. 
From  decree  for  defendant^  plalntUI  appeals. 
Modified. 

This  is  a  suit  tor  an  aocounUng.  A  dseree 
was  rendered  in  tbe  circuit  court  in  favor  of 
tbe  defendant  for  tbe  sum  of  $1,590.80. 

The  controversy  arose  out  of  tbe  following 
transaction:  On  Novemtier  SO,  1908,  plaln- 
tUI  Dellwo  leased  to  defendant  Edwards  V 
230  acres  of  land  in  Umatilla  county  for  the 
purpose  of  raising  grain  thereon.  The  writ- 
ten lease  contained  the  usual  covenants  in 
such  leasee,  and  provided,  among  other 
things,  tbat  Edwards  would  farm  the  lano" 
according  to  the  best  custom  of  the  country 
that  he  would  carefully,  seasonably,  and  ii 
a  good  and  hnsbandllke  manner  summer- 
fallow  during  tbB  summer,  cultivate  and  car^ 
for  the  lands,  keep  them  free  fmn  weeds  and 
In  a  good  condition  for  the  best  crops ;  that 
he  would  seed  the  same  to  grain,  a  portion 
of  tbe  land  to  be  seeded  eaxS^  alternate  year, 
and  harvest,  thresb,  sack,  and  care  for  all 
tbe  grain  grown  tSiereon;  that  be  would 
plow  the  land  not  less  than  six  inches  deep 
and  complete  13ie  plowing  eadi  year  not 
later  than  May  1st  pursue  modem  methods 
fonnd  best  adapted  to  the  character  of  tbe 
land,  and  deliver  to  the  lessor  each  crop 
season  one-third  of  all  the  crt^s  grown  on 
tbe  premises,  In  tiie  sack,  at  the  nearest  rail- 
road warehouse,  free  of  all  charge  and  ex- 
paiae.  It  was  mutually  agreed  that  at  tbe 
explratton  of  the  lease,  if  the  same  were  not 
renewed,  D^lwo  should  pay  the  going  price 
per  acre  for  putting  In  condition  for  seeding 
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that  portion  ot  the  lands  wblcb  would  be 
read7  for  seeding  tbe  fall  of  1913.  It  wae 
lltewise  agreed  that  "eatd  Dellwo  pball 
forthwith  sink  a  drilled  well  on  aald  prem- 
ises, and  thns  secure  water  for  use  on  said 
ranch  and  Install  therein  a  windmill  and 
pnmp  all  at  his  own  expense  and  charge," 
except  that  Edwards  agreed  to  board  the  men 
for  a  reasonable  time  and  famish  necessary 
gasoline  for  engine  used  In  drilling;  it  be- 
ing at  the  option  of  Dellwo  whether  the  well 
should  be  sunk  deeper  than  800  feet  Pur- 
suant to  this  last-mentioned  covenant,  Dell- 
wo drilled  the  well,  and  the  testimony  diows 
that  the  water  soon  stood  7S  or  80  feet  deep. 
During  the  season  of  1913  Edward?  summer- 
fallowed  and  caltlvated  what  was  ascertain- 
ed to  be  692  acres,  for  wlilch  he  bron^t  an 
action  to  recover  at  the  ntte  of  f2.76  per 
acre.  Thereupon  Dellwo  filed  an  answer  and 
also  a  complaint  in  equity  in  the  nature 
of  a  cross-bin  asking  an  accounting  for  his 
share  of  the  crop  which  had  not  been  deliver- 
ed to  him,  for  one-third  of  the  proceeds  of  tbe 
sale  of  water  from  the  well  mentioned,  the  to- 
tal of  which  the  trial  court  found  to  be  (600, 
and  for  $244  grain  fed  to  the  work  animals 
during  the  harvest  times,  and  also  claiming 
that,  on  account  of  the  failure  of  Edwards  to 
fulBU  the  terms  of  the  lease  and  properly 
cijltlvate  the  lands,  he  had  lost  $1,000.  The 
trial  court  allowed  the  defendant  $1,730  for 
summer-fallowing  and  cultivating  692  acres 
at  92JS0  per  acre,  deducting  therefrom  the 
following  amounts  allowed  the  plaintiff  as 
an  offset:  $^2.20  for  balance  of  one-third 
share  of  wheat ;  ISO  for  Injury  to  the  wind- 
mill; and  $57  tor  injury  to  wheat  on  account 
of  the  defendant's  allowing  the  same  to  re- 
main In  the  field  late  In  the  season  and  be- 
come damaged— making  an  aggre^te  of 
$138.20,  and  leaving  $1,680.80  for  the  defend- 
ant 

Stephen  A.  Lowell,  of  Pendleton,  for  ap- 
pellant Frederick  Stelwer,  of  Pendleton  (G. 
W.  Coutts,  of  Pendleton,  on  the  brl^,  for 
respondent 

BBAN,  J.  {after  stating  the  facts  as  above). 
[1  ]  In  the  brief  of  counsel  for  defendant  con- 
siderable space  Is  taken  discussing  the  evi- 
dence and  the  flhdiugs  of  the  court  in  regard 
to  the  three  items  allowed  the  plaintiff  as  an 
offset  The  defendant  did  not  take  an  ap- 
peal or  cross-appeal  from  the  decree,  and 
therefore  It  Is  presumed  that  It  was  satisfac- 
tory to  him,  and  any  questions  not  raised  by 
the  plaintiff,  who  Is  appellant,  do  not  re- 
quire consideration.  The  three  items  re- 
ferred to  may  therefore  be  passed.  The 
plaintiff  practically  accedes  to  the  finding 
of  the  trial  court  as  to  the  $2.60  per  acre 
for  plowing  and  cultivating  682  acres  In 
1913. 

[2]  It  wUl  be  noticed  that  by  the  termii  of 
tbe  lease  the  defendant  covenanted  tliat  he 
would  fitrm  the  lands  leaaed  In  accordance 


BaPOBTKB  <Or. 

with  the  best  customs  of  the  country  and 
carefully  and  seasonably  care  for  the  crops 
grown  thereon.  The  main  contention  of  the 
plaintiff  la  that  the  defendant  faUed  In  this 
respect,  and  by  reason  of  such  failure  plain- 
tiff has  been  damaged  in  the  sum  of  $1,000. 
This  Is  based  largely  upon  the  fact  that  uni- 
on the  adjoining  lands,  which  were  shown 
to  be  of  about  tbe  same  character,  a  greater 
number  of  bushels  per  acre  of  grain  were 
grown  than  defendant  raised  upon  the  leaaed 
lands.  Comparison  Is  made  with  three  ad- 
jacent farms,  namely,  that  of  Wbltmore, 
Lawson,  and  Shumway.  It  la  evident  that 
this  Is  not  a  safe  criterion,  as  tbe  yield  on 
these  three  places  for  the  same  year  varies 
from  4.5  to  16  bushels  per  acre,  being  about 
as  much  as  the  yield  on  the  Dellwo  land 
varies  from  that  of  those  mentioned ;  the 
Dellwo  crop  not  being  the  lowest  It  is 
shown  by  the  evidence  of  farmers  residing  in 
that  neighborhood,  several  of  whom  were 
called  as  witnesses  for  the  plaintiff,  that  in 
that  country  the  crop  ot  wheat  depoided  to  a 
.great  extent  upon  the  kind  sowed;  that.  If 
the  farmers  sowed  the  same  kind  of  wheat 
and  farmed  the  land  in  a  like  manner,  they 
would  obtain  about  the  same  reeulta, .  but 
tbat  quoting  from  Mr.  Whltmore.  "eadai  year 
one  kind  at  oeed  Is  ^x»d,  and  the  next  year 
maybe  that  same  kind  of  seed  would  not 
make  any  crop  at  all";  that  there  la  no 
way  of  tdUttg  wlUi  certainty  what  kind  of 
seed  to  sow;  tb»t  a  good  farmer  can  miss  In 
hit  }adgment;  that  the  plainttlE  cultlTated 
the  land  about  the  laiiifl  as  tbe  ottur  farmers 
In  that  neighboihood;  that  the  coUlTation 
was  all  rl^t  except  Oat  during  the  seaami 
ot  1912  tbe  defendant's  work  animals  died, 
and  while  he  plowed  the  luid,  and  cultint- 
ed  the  same  to  qglte  an  extent,  the  weeds 
got  started.  It  Is  diown,  however,  that  on 
this  land  tba  crop  oi  1818  was  the  best  that 
the  plaintiff  raised  during  the  term  of  the 
leasok  It  Is  not  shown  by  the  plaintiff'  hot 
that  the  failure  to  Inep  all  ttie  weeds  sub- 
jugated during  the  summer  was  made  up  by 
later  cultivation  of  the  land  during  Uie 
fall,  nor  that  this  could  not  be  done. 

Mr.  Dellwo  was  away  from  the  state  most 
of  tbe  time,  and  knew  but  little  about  the 
cultivation  of  the  land,  except  as  the  re- 
sults showed.  Mr.  Eldwards  swore  In  suth 
stance  that  be  plowed  the  land  six  or  seven 
Inches  deep,  harrowed  the  same,  and  that 
when  weeds  started,  he  went  over  It  with 
rod  or  blade;  that  he  generally  harrowed 
twice  before  seeding;  tliat  the  land  was  In 
a  itetter  state  of  cultivation  when  he  left 
It  than  when  he  leased  It  Plaintiff  has  fail- 
ed to  sustain  the  allegations  of  his  complaint 
as  to  the  $1,000  damagea 

[t]  Plaintiff  claims  that  under  the  terms 
of  the  lease,  Edwards  was  to  pay  all  the 
expenses  of  raising  and  harvesting  the  crops, 
but  was  not  to  pay  for  the  sacks  for  his 
one-third  part;  that  defendant  UMd  $244 
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worth  of  hiM  share  of  the  orop  In  feeding 
about  35  bead  of  horses  and  mules  while 
harvesting  during  the  different  seasona 
It  appears  that,  after  the  first  crop  was  har- 
vested in  1909,  a  dispute  ,  arose  In  regard  to 
barley  fed  to  the  horses  from  the  undtvided 
crop  while  harvesting  that  year.  Defendant 
coDtended  that,  according  to  the  custom  of 
the  country,  the  grain  should  be  divided  aft- 
er the  work  atock  had  been  fed.  It  is  shown 
by  the  evidence  that  Inquiry  In  regard  there- 
to was  made  by  the  plaintiff,  and  that,  upon 
being  Informed  that  such  was  the  custom,  he 
agreed  to  the  same;  that  the  matter  was 
tborou^ily  discussed  and  settled;  that  the 
hay  and  feed'  for  future  seasons  was  refer- 
red to  and  Inclnded.  Defendant  contends 
that  the  terms  of  the  lease  were  thereby  mod- 
ified and  construed  In  conformity  with  the 
prevailing  customs  by  the  subsequent  agree- 
ment of  the  parties.  It  appears  that,  before 
harvesting  the  grain,  a  strip  from  18  to  24 
feet  in  width  was  usually  cut  around  the  field 
for  hay  in  order  to  make  room  for  tlie  com- 
bined header  and  thresher  to  be  mn  around 
the  same  without  trampling  down  the  grain ; 
and  that  this  hay  and  also  grain  were  used 
for  feeding  the  teams  during  harvest.  It 
was  proper  for  the  parties  by  a  subsequent 
agreement  to  put  their  own  construction  upim 
the  written  memorandum,  which  does  not 
specify  particularly  in  regard  to  this  feature 
of  the  transaction.  Wlgmore  on  Evid.  §  2440. 
Tbe  matter  was  a  subject  of  contract  be- 
tween the  parties.  They  had  the  privilege 
of  making  a  stipulation  in  conformity  with 
the  custom  or  at  variance  therewith.  The 
only  Inquiry  la:  What  was  the  agreement? 
We  And  from  the  evidence  that  it  was  mn- 
toally  agreed  between  the  parties  regarding 
tbe  fted.  as  claimed  by  the  defendant 

[4]  The  next  problem  presented  Is  In  re- 
gard to  the  water  from  the  well  on  the  farm 
drilled  by  the  lessor  to  secure  water  "for 
use  OD  said  ranch,"  which-  water  defendant 
sold  to  otber  parties,  and  for  which  he  re- 
ceived about  $600v  Of  wMtai  plaintiff  claims 
9200.  This  item  was  disallowed  by  the  trial 
court  It  must  be  conceded  that  the  land 
was  leased  for  agricultural  punuses,  namely, 
tbe  raising  of  oroffa  of  grain  thereon.  At 
tbe  time  of  the  execution  of  the  lease,  the 
well  was  not  In  exlsteuca  It  was  confem- 
Plated  to  tbe  extent  of  furnishing  water  for 
use  on  the  ran^  and  tot  nothing  more.  The 
sale  of  water  aa  a  product  of  the  farm  does 
not  appear  to  have  been  considered  by  the 
parties  or  Intended  to  have  been  embraced  in 
tbe  terms  of  the  lease.  The  matter  most 
therefore  be  treated  as  one  in  regard  to 
which  no  c<mtract  has  been  made  by  the 
parties.  Mr,  Wlgmore.  In  discussing  a  kin- 
dred questioii,  says  in  4  Wig.  on  Evid.  {  2430. 
in  part: 

"Whether  a  particular  subject  of  nwotlation 
It  embodied  by  the  writing  depeuds  w&oUy  up- 
on tbe  intent  of  the  parties  thereto.  •  *  * 
lUa  intent  must  be  sought  where  always  in- 
toit  must  be  aouflit,  *  •  *  namelyi  in  the 


conduct  and  language  of  tbe  Duties  and  tbe 
surrounding  circumstances.  TThe  document 
alone  will  not  suffice.  What  It  was  Intended  to 
cover  cannot  be  known  till  we  know  what  there 

was  to  cover." 

The  question  directly  toTOlved  Is  new. 
but  we  think  tbe  prtadple  to  be  applied  hu 
been  Invoked  In  analogous  cases.  It  has 
been  h^d  that  where  land  was  leased  for  a 
particular  purpose  or  object,  and  by  tbe  ezr 
press  terms  of  the  lease  its  «ij(^nient  by  Uie 
lessee  was  limited  to  the  defined  use.  namely, 
"for  agricultural  purposes,"  the  lessor  did 
not  have  the  right  under  the  I«ise  to  work  a 
stone  quarry  upon  tbe  land  and  take  the  prof- 
Its.  Freer  v.  Stotenbur,  34  How.  Prac. 
(N.  T.)  440,  447.  We  quote  from  1  Tiffany  m 
Landlord  and  Tenant,  }  108,  subd.  4: 

"A  particular  tenant  eucb  as  a  tenant  toK 
life  or  years,  has,  in  the  absence  of  a  stipula- 
tion or  license  allowing  him  bo  to  do,  no  right 
to  take  clay,  gravel,  soil,  and  the  like,  unless 
such  material  was  obe  of  the  recognized  profits 
of  the  land  before  tbe  commencement  of  his  ten- 
ancy, nor  can  be  open  new  quarries,  mines,  or 
oil  or  gas  wellSt  unless  he  Is  expreasly  given 
such  right  Quarries,  mines,  or  wells,  however, 
which  were  opened  heton  tb*  commenoement  of 
the  tenancy  in  question,  may  be  worked  by  the 
tenant;  it  being  considered  that  tbe  previous 
owner,  by  such  openine,  made  the  minerals  a 
part  of  the  regular  profits  of  the  land." 

[tj  In  construing  a  written  lease,  the  Intent 
must  be  gathered  from  an  examination  of  tbe 
whole  instrument  and  such  a  construction 
should  be  given  It,  If  possible,  as  will  ren- 
der all  its  clauses  harmonious,  so  as  to  carry 
Into  effect  the  actual  purpose  and  Intention 
of  tbe  parties  as  derived  therefrom.  To  give 
such  an  instrument  a  narrow  and  tetiinical 
Interpretation  Is  contrary  to  well-settled: 
rules  of  construction.  Harlow  v.  iLake  Su- 
perior Iron  Ca,  30  Mich.  106.  In  the  case 
at  bar  the  lease  under  consideration  provides 
for  the  cultivation  by  tbe  lessee  of  tbe  till- 
able land  demised  and  the  raising  of  crops 
of  grain  thereon,  <me-thlrd  of  which  is  paid 
to  the  lessor  as  rent  and  two-thirds  to  the 
leasee  as  Ciunpensatlon  for  performing  the 
necessary  labor.  The  lease  is  strictly  for 
agricultural  purposes,  and  ctmfers  no  right 
to  the  use  or  possession  of  the  land  by  the 
lessee  for  any  other  object  except  as  an 
Incident  to  tbe  main  purpose  of  agriculture. 
When  Dellwo  succeeded  in  obtaining  a  boun- 
tiful supply  of  water  in  a  semiarld  belt  of 
country  by  drilling  the  weU  on  the  laud,  the 
right  to  the  lue  of  all  tbe  water  In  excess  of 
the  needs  upon  the  land  as  an  Incident  to  the 
cultivation  thereof  belonged  to  him,  and  did 
not  i>ass  to  Edwards,  the  lessee,  under  tbe 
terms  of  the  lease  which  had  theretofore 
bem  executed.  The  circumstances  were  tbe 
same  as  the  drilling  of  an  oU  well  would  have 
been,  exc^t  in  degree, 

W  It  appears  that,  pursuant  to  the  stlp* 
ulation  In  the  lease,  Dellwo  also  purchased 
and  Installed  a  pomp  and  windmill  to  j/nmp 
the  water  used  tm  the  ranch ;  that  this  was 
unsatls&ctory  and  Insnffld^t  for  the  use  on 
the  land  and  antlraly  Inadaqnate  for  tbe  pur> 
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pose  of  raising  an  die  water  that  could  be 
pumped  from  the  well.  It  also  appears  that 
plaintiff  and  defendant  constructed  a  reser- 
voir to  be  used  in  connection  with  the  well. 
In  order  to  provide  a  means  of  obtaining  a 
sufficient  supply  of  water  for  sale  to  those 
who  desired  It,,  and  a  more  regular  and  con- 
venient way  of  pumping  the  water  used  on* 
the  ranch,  Edwards  at  hla  own  expense  pui^ 
chased.  Installed,,  and  used  for  about  tliree 
or  tour  years  a  ^aoUne  oiglne  at  an  expense 
of  9248,  after  deducting  the  value  ot  the  en- 
gine at  the  expinUoa  of  the  lease.  TbSa  was 
in  addition  to  some  fixtures  and  gasoline 
used  In  operating  the  eni^e  famished  by 
Edwards.  This  amount  of  f248  should  in 
equity  be  deducted  from  the  f800  received 
by  the  defendant  from  the  sale  of  water. 
WilUamson  v.  Jones,  43  W.  Va.  662.  592, 
27S.E.411.S8L.B.A.684,  64AnLSt  Bep. 
891.  As  we  understand'  the  evldenoe,  It  is 
not  claimed  but  that  one-third  of  the  remain- 
der, or  one-third  ot  $852,  is  a  reasonable  com- 
pensation to  be  paid  to  the  plaintiff  as  his 
share  of  the  proceeds  of  sales  of  mtter,  if  he 
iB  entitled  to  anything;  ther^re  the  addi- 
tional amount  of  $117.88  ethould  be  deducted 
from  the  def^idanf  ■  judgm^t 

The  decree  of  the  lower  court  will  be  mod- 
ified to  this  extent  As  the  prlnc^tal  amounts 
claimed  by  the  plaintiff  upon  this  appeal 
have  beea  dented  him,  neither  party  will  re- 
oover  costs  in  this  oonrt. 


STATE]  V.  BBOWN. 
(Supreme  Court  of  Oregon.  Dec  1,  1914.) 

1.  Obikinai.  Law  ^  21*>— Imtbnt  Statu- 

XOBT  CJSIUXS. 

In  statutory  crimes,  unless  there  is  incor- 
porated into  the  l^islatlve  definititm  the  ele- 
ment of  knowledge  on  the  part  of  defoidant,  the 
intent  with  which  the  act  was  done  U  not  an 
ingredient  of  the  offense. 

[Ed.  Note. — For  other  casea,  see  Criminal 
Iaw.  Cent  Diff.  8  22 ;  De&  Dig.  |  21.*] 

2.  ImoxioATiNa  Lkjuobs  ({  168*)— Sau  bt 
Hasten  DEB  to  Mxmob  —  Ihtewt  —  "Pris- 

OTPAL." 

Under  L.  O.  L.  |  2142,  mabing  the  sale  of 
liquor  to  a  minor  an  offense,  and  section  2370, 
providing  that  all  persons  concerned  In  the  com- 
miaeiou  of  a  crime,  thoo^  not  present,  are  prin- 
cipala,  a  Baloon  keeper  u  guilty  of  an  unlawful 
Bale  of  liquor  to  a  minor,  though  the  sale  was 
by  his  bartender  In  the  keeper's  absence  and 
without  bia  knowledge  and  on  the  representation 
of  the  minor  that  he  was  above  age. 

[E!d.  Kote. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S§  189-192;  Dec.  Dig.  § 
168.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seccmd  Series,  PrincipaiJ 

In  Banc.  Appeal  from  Circuit  Court, 
Jadmon  County ;  F.  H.  Calkins,  Judge. 

B.  G.  Brown  was  Indicted  for  selling  intox- 
icating Uauors  to  a  minor.  Frimi  a  judgmmt 
sustaining  a  demurrer  to  the  indictment,  the 
State  appeals.  Berersed*  and  the  cause  re- 
manded. 


The  defendant  was  Indicted  for  selling  iji- 
toxlcatlng  liquor  to  a  minor.  In  order  to 
settle  tbe  question  Involved  by  demurrer  to 
the  Indictment,  that  instrument  was  amend- 
ed by  stlpulatton,  bo  that  the  charging  part 
reads  thus;  the  amendment  being  the  part 
In  parentheses: 

"The  said  E,  Q.  Brown,  on  the  19th  day  of 
Bfarch,  1913,  In  the  said  county  of  Jackson  and 
state  of  Oregon,  then  and  there  being,  did  then 
and  there  unlawfully  sell  to  Harvey  Ung  in- 
toxicatiog  liquor,  to  wit,  lager  beer,  said  Har- 
vey Ling  then  and  tiiere  being  a  minor  under 
the  age  of  21  years;  (that  said  sale  of  liquor 
was  not  made  by  the  defmdant  personally,  but 
was  made  by  the  bartender:  tbat  said  saw  was 
not  made  tn  the  presence  ot  or  with  the  knowl- 
edge or  consent  of  the  defendant;  that  eaid 
■ale  was  eontraiv  to  express  ordws  given  in 
good  faith  from  tmie  to  time  by  said  defendant 
to  said  bartender  forbidding  him  to  sell  liquor 
to  minors);  that  to  procure  the  liquor  said 
minor  represented  to  said  bartender  that  be,  tbe 
■aid  minor,  was  over  the  age  (4.  21  years.** 

Among  other  things,  tbe  objection  to  the 

indictment  specified: 

"That  the  facts  stated  do  not  constitute  a 
crime;  and  that  the  defendant  la  not  criminally 
liable  for  the  act  of  an  agent  done  contrary  to 
specific  instructions,  which  instructions  were 
given  In  good  faith,  and'  which  act  was  with- 
out the  knowledge  or  cuMent  of  the  defendant." 

The  court  sustained  the  demurrer,  and  the 
state  aKKals. 

B.  B.  Kelly,  of  Medford,  and  A.  M.  Craw- 
ford, Atty.  Gen.,  for  the  State.  A.  X.  Beamea 
and  Holbrook  Withington,  twth  of  Uedford, 
for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,2]  It  is  not  directly  so  stated, 
but  we  assume  In  favor  of  the  defendant,  as 
the  parties  evidently  intended,  that  he  was 
conducting  a  place  where  Intoxicating  liq- 
uors were  sold  under  a  regular  license,  and 
employed  a  bartender  In  the  prosecutlan  of 
the  business.  On  this  assumption,  coupled 
with  tbe  amended  form  of  indictment  set 
forth,  we  find  that  apparently  the  authori- 
ties are  In  bop^ess  confilct  as  regards  the 
culpability  of  the  d^endant  under  such  dr- 
cumstances.  The  precedents  in  his  tavor  pro- 
ceed upon  the  theory  that  no  one  can  com- 
mit a  crime  in  the  absence  of  any  Intent  to 
do  so.  Tbls  is  the  keynote  of  all  the  utter- 
ances on  that  subject  so  far  as  our  Investi- 
gation goes,  and  there  are  many  eminent 
jurists  who  press  this  doctrine  with  great 
persuaslTeness.  The  decisions  to  the  con- 
trary are  based  upon  the  doctrine  that  in 
statutory  crimes,  unless  there  la  Incorpo- 
rated into  the  legislative  definition  tlie  ele- 
ment of  knowledge  on  the  part  of  the  defend- 
ant, the  Intent  with  which  the  act  was  done 
is  not  an  Ingredient  of  the  offense.  This 
feature  ia  the'  differentiating  characterlatle 
between  the  two  classes  of  cases.  The  courts 
of  this  state  are  committed  to  the  latter  doc- 
trine. 

In  State  v.  Chastaln,  19  Or.  176,  23  Pac. 
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963,  tlie  defendant  vas  indicted  for  selling 
^liitnons  Uiinor  witbont  a  Uoenae.  He  of- 
fered to  show  tbat  he  waa  In  fbe  employ- 
meat  of  another  whom  he  honestly  anpposed 
lud  a  license  antborbins  the  sale,  bnt  the 
Mart  in  an  e:dianstiTe  oplnlen  by  Hr.  Justice 
Lord,  after  reviewing  the  authorities,  atates : 
"Aa  statates  of  this  character  bind  the  party 
to  know  the  facts  and  to  keep  them  at  hla  peril, 
neither  the  motives  nor  the  Intent  of  the  defend- 
ant can  relieve  him.  When  a  sale  la  made  with- 
out a  licenae,  the  Intent  la  inunaterial,  when  the 
■tatute  makes  the  act  Indictable  irrespective  of 
cniltf  knowledse.  and,  in  such  case,  Ignorance 
of  fact,  DO  matter  how  sincere,  cannot  be  a  de- 
fense. It  ia  enough  that  under  the  statute  the 
commission  of  the  act  prohibited  conatltutes  the 
offense,  irrespective  of  the  motives  or  knowl- 
edge of  the  defendant,  and  aa  his  principal  had 
so  license  to  sell,  the  defendant  must  stand  for 
him,  so  far  aa  appertains  to  this  proeeentiw." 

In  State  v.  Onller.  41  Or.  318,  70  Pac.  885, 
the  defendant  was  found  by  a  special  ver- 
dict to  have  BOld  liquor  in  good  faith  to  one 
who  represented  himself  to  be  more  than 
21  years  of  age  but  who  In  fact  was  a  minor. 
The  court  held  by  Mr.  Chief  Justice  Moore 
that: 

"In  prosecotiona  for  distinctly  statutory  of- 
fenses, snch  as  selling  liquor  to  minors,  for  ex- 
ample, where  the  statute  does  not  make  guilty 
knowledge  an  element,  it  is  unnecessary  to  show 
an  intent  to  violate  the  law,  and  that  defend- 
ant acted  in  good  faith  on  mistaken  information 
is  not  a  defense." 

In  State  v.  Sterrltt,  19  Or.  352,  24  Pac.  623, 
the  defendant  was  Indicted  for  the  crime  of 
nnlawfully  moving  sheep  Infected  with  scab, 
from  place  to  place,  without  first  having  ob- 
tained a  traveling  permit  therefor.  The  de- 
fendant demurred  to  the  Indictment  because 
it  did  not  show  that  be  knew  the  sheep  were 
Infected  with  scab  at  the  time  of  their  al- 
leged removal,  but  the  court  considered  that 
objection  untenable  relying  upon  State  t. 
Cbastaln,  supra. 

So  far  as  applicable,  the  Oregon  statute 
on  this  subject  reads  thus  In  section  2142,  L. 
O.L.: 

"If  any  person  shall  sell,  give,  or  cause  to  be 
wdd  or  given,  .any  intozleatlng  liquor  to  any 
minor  in  this  state,  *  *  *  aach  person  ahaU 
be  deemed  guilty  of  a  misdemeanor.   •   «   «  " 

It  will  be  observed  that  our  statute  does 
not  prescribe  guilty  knowledge  or  intent  aa 
an  element  of  the  crime.  It  ia  said  In  sec- 
tion 2370,  L.  O.  U,  that: 

"All  persons  concerned  in  the  commission  of 
t  crime,  whether  it  be  felony  or  misdemeanor; 
and  whether  they  directly  commit  the  act  con- 
■titutiiig  the  crime,  or  aid  and  abet  in  Its  com- 
misaioD,  though  not  present,  aze  principalSi  and 
to  be  tiled  and  punished  as  sucb.** 

On  the  postulate  that  the  bartender  was 
an  employ^  of  the  defendant  in  the  conduct 
of  a  licensed  business,  the  defendant  is  di- 
rectly concerned  in  the  traffic.  It  Is  he  who 
of  all  others  makes  It  possible  for  the  bar- 
tender to  commit  the  act  forbidden  by  the 
statute.  He  furalshee  the  liquor  to  sell  and 
the  place  In  which  It  Is  sold.  He  emptoys 
tgents  for  that  purpose  who  carry  on  the 


busineBa  for  him.  Be^nsible  to  the  state 
under  his  license,  be  most  take  the  risks  of 
the  bnsiness  and  at  his  peril  see  tbat  Ma  em- 
ployes obey  the  law.  If  he  would  derive 
profit  from  the  raitare  In  the  hands  of  bis 
employ^,  he  must  accept  the  hazard  with  the 
benefit  As  said  in  Carroll  t.  State,  63  Md. 
551,  0S7,  8  AtL  29,  82,  speaking  of  instruc- 
tions glT^  by  a  principal  to  his  a<ent  not 
to  violate  the  law : 

"The  cases,  therefore,  which  hold  that  mch 
orders  will  exculpate  the  principal,  are  incon- 
sistent with  the  rule  tbat  in  such  case  intent  la 
Immaterial.  If  Intent  la  not  an  ingredient  In 
the  offense,  it  logically  ftdlows  that  it  must  be 
immaterial  whether  such  orders  are  given  or 
not,  for  he  who  does  by  another  that  which  he 
cannot  lawfolly  do  In  person  must  be  respon- 
sible for  the  agent's  act.  In  fact,  it  Is  his  act. 
If  the  principal  makes  such  sale  at  his  peril, 
and  ia  not  excusable,  because  he  did  not  know 
or  was  deceived,  for  the  reason  tbat  he  waa 
bound  to  know,  and  if  he  was  not  certain  shoald 
decline  to  sell,  or  take  the  hasaid.  It  cannot  be 
tbat  b^  setting  another  to  do  his  work,  and 
occupying  himaelf  elsewhere  and  otherwise,  he 
can  reap  the  benefit  of  his  agent's  sales,  aod 
escape  tae  consequences  of  the  agent's  conduct." 

Here  was  a  sale.  From  whom?  To 
whom?  The  answer  Is  plain  that  it  was 
from  the  defendant  to  the  minor.  It  Involves 
a  passing  of  property  from  the  former  to  the 
latter  for  a  valuable  consideration.  The  bar- 
tender is  not  shown  to  have  had  any  Inter- 
est in  the  property.  The  defendant  derived 
whatever  profit  accrued  from  the  transaction. 
Having  engaged  himself  with  the  bartender 
In  the  business,  be  Is  liable  like  the  bar- 
tender and  with  him  for  an  act  done  in  pur- 
suance of  the  undertaking.  The  reason  la 
found  in  the  fact  that  Intent  is  not  made  an 
element  of  the  stetutory  offense  so  that  the 
defendant  Is  liable  In  like  manner  as  his 
agent  employed  to  conduct  the  business. 
Walters  V.  State,  174  Ind.  545,  92  N.  B.  537; 
Olson  V.  State,  143  Wis.  413,  127  N.  W.  975; 
Stete  T.  Anderson,  127  La.  1041,  54  South. 
344,  Ann.  Cas.  1912A,  1103;  Relamier  v. 
State.  148  Wis.  593,  135  N.  W.  153 ;  State  v. 
Gllmore,  80  Vt  614.  68  AU.  658,  16  L.  R.  A. 
(N.  S.)  786,  13  Ann.  Caa  321,  and  notes. 
The  traffic  In  Intoxicating  liquors  has  always 
been  more  or  lees  under  the  ban  of  the  law 
as  an  expression  of  the  police  power  of  the 
stete  and  there  are  no  intendments  In  Its 
favor.  Under  statutes  like  ours,  the  de- 
fendant's directions  to  his  employes,  In  reali- 
ty, amount  only  to  self-serving  declarations 
of  his  good  intent ;  but  this  court  Is  already 
committed  to  the  doctrine  that  Intent  Is  a 
negligible  and  Immaterial  circnmstance  In 
such  cases.  The  conclusion  Is  that  the  in- 
dictment, containing,  as  it  does,  a  direct 
charge  of  the  crime  defined  in  the  statute.  Is 
sufficient  and  is  not  affected  by  the  stipulat- 
ed addition  about  want  of  knowledge  on  the 
part  of  the  defendant  and  his  Instructions  to 
the  bartender.  The  court  erred  in  sustaining 
the  demurrer. 

The  Judgment  la  reversed,  and  the  cause 
remanded  for  farther  proceedings. 
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CAMERON  T.  PACIFIC  LIUB  ft  OTP- 
SUM  CO. 

(Supreme  Court  of  Oregon,    Nov.  24,  1914.) 

1.  Mastkb  and  Sbbtaht  (S  25036*)— In jubibs 
TO  Sebtant— Faotort  Act— BuPLonas'  Li- 
ABiLiTT  Act. 

EmployerB*  Uability  I^w  of  1910  (Laws 
1911,  p.  10)  does  not  in  terms  repeal  the  fac- 
tory inspection  act  (Laws  1907j  p.  302),  but 
only  so  much  thereof  as  is  Inconsistent  with  the 
employers'  liability  law,  the  primary  purpose 
of  the  factory  Inspection  act  being  to  safe- 
guard dangerous  machinery,  the  liability  pro- 
vided in  section  8  thereof  being  based  on  the 
neglect  of  the  employer  to  safeguard  any  ma- 
chinery or  the  use  of  it  after  receipt  of  notice 
to  guard  It,  bat  when  the  injury  is  the  proxi- 
mate result  of  an  omission  to  guard,  and  there 
is  a  liability  concerning  matters  in  conflict  with 
the  employers'  liability  act,  the  latter  controls, 
and  the  limitatiou  of  liability  contained  in  the 
factory  inspection  act  has  no  ajqiUcation. 

[Bd.  Note.— For  olber  cases,  see  Master  and 
Servant,  Dec;  Dig.  {  260^.*] 

2.  Masisb  AMD  Sebvaut  (I  121*)— iNJinm 

TO   SEBVAKT  —  DaNGEBOUS  MACaXMBBT  — 

Failure  to  Pboteot— Emplotebs'  Liabiu- 
TT  Act. 

Bmpl^ri^  I^abOlty  Act  1010  is  not  lim- 
ited to  oonstTuetlon  woi^  bnt  appllee  also  to 

factories  and  mills,  including  failure  of  owners 
to  protect  dangerous  machinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  22a-2Sl;  Dec.  Dig.  1 
121.*] 

8.  Dkath  a  9*)— Or  SxBTAnr— Bhtlotbbb' 
LiABUJTT  Act— Amount  Bbcotbbabu. 

Employers'  liability  Act  1910  (Laws  1911, 
p.  17)  8  4,  removes  the  limitation  of  recovery 
in  an  action  for  death  of  a  servant,  brought  un- 
der such  act,  prescribed  in  cases  of-  wrongful 
death  by  L.  O.  L.  |  380. 

[jOd.  Note^For  otber  casett  see  Death,  Cut 
Dig.  S  11;  Dec.  Dig.  | 

4.  Mastbb  and  Sebvant  a  270*)— iRJDBn 
TO  Servant— Defk en VE  Appliances— Un- 
guarded Machinert. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant by  bis  foot  and  leg  becoming  canght  in  an 
unguarded  conveyor  in  a  gypsum  mill,  the  com- 
plaint alleged  that  the  conveyor  could  and 
should  have  been  covered,  without  interfering 
with  its  efficiency,  and  would  have  secured  pro- 
tection to  plaintiff,  which  allegatioQ  was  spe- 
cifically denied  in  the  answer,  and  the  jury 
during  the  trial  visited  the  premises,  at  which 
time  the  conveyor  was  covered,  evidence  that 
it  was  covered  after  the  accident  was  admissi- 
ble. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  918-927,  9S2;  Dec.  Dig. 
S  270.*] 

5.  Mastbb  and  Sbbvakt  a  228*)— Injubub 
TO  Sebvant— Ehplotebb'^  XjABiLirr  AOT— 
Defenses  —  Contbxbutdbt  NEauOBROc  — 

Dauaoes. 

In  an  action  for  injuries  to  a  servant  un- 
der Employers'  Liability  Act  1910,  contribo- 
tory  negligence  is  not  a  defense,  but  may  be 
considered  in  fixing  damages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  670,  671;  Dec.  Dig.  § 
228.*] 

Ow  Damages  ^  182*>— Pbbsokai.  Injubt— Et- 
iDENCB— Defendant  Pbotkctbd  bt  Inst- 
ance. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, plsintilTs  counsel  intentitmall;  pursued  a 


wituess  on  recrosB-examinatlon  until  he  obtained 
an  answer  disclosing  that  defendant  carried 
employer's  liability  inanrance  covering  the  acci- 
dent, the  admission  of  such  evidence  over  ob- 
jection was  error. 

[Ed.  Note.— For  ether  cases,  see  Damages^ 
CenL  Dig.  {§  473,  500;  Dec.  Die.  I  182-*] 

McNary,  3^  dissentiag. 

In  Banc.  Appeal  from  Clrcnlt  Court;  Ba- 
ker County;  Gustav  AnderBon,  Jadge. 

Action  by  Boy  B.  CaBWon  against  the 
Pacific  Lime  &  Gypsum  OompaDy.  Judgmoit 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

This  is  an  action  for  personal  injuries. 
The  defendant  was  the  owner  and  operator 
of  a  plaster  mill  for  milling  a  product  of 
gypsum  rock;  the  rock  being  subjected  to 
great  beat  and  reduced  to  a  powder.  Ma- 
chinery Is  operated  in  a  room  about  100  feet 
long,  and  the  gypsum  is  carried  from  the 
hot-pits  by  means  of  conveyors  constructed 
about  18  inches  from  the  floor.  A  steel  spiral 
attached  to  a  shaft  inclosed  in  a  steel  case 
removes  the  gypsum  from  said  bot-pits 
through  openings  regulated  by  sliding  doors. 
PlaintUTs  labor  consisted  in  attending  said 
hot-pita  and  the  conveyor.  At  the  time  of 
the  injury  bis  foot  and  leg  were  cangfat  by 
said  revolving  conveyor  and  crushed,  braised, 
and  burned,  whereby  be  lost  the  limb.  It  is 
alleged  in  the  complaint  Qiat  said  conveyor 
should  have  been  covered  and  made  safe  for 
plaintiff's  working  tbereat;  that  it  waa  op&i 
and  exposed  and  Involved  great  risk  and 
danger  to  him.  The  action  was  tried  by  a 
jury,  and  a  verdict  rendered  tor  plaintiff  In 
the  sum  of  $12,888.  From  a  Judgment  there- 
on defendant  appeals. 

John  U  Itand,  of  Baker,  and  Wm.  J.  COaaa- 
sen,  of  Seattle,  Wasb.,  for  appellant  Mc- 
CoUoch  &  McCoIlodi,  <xC  Baker,  for  respond- 
ent 

EAEIN,  J.  (after  stating  the  focta  as  above). 
At  the  trial  defendant  moved  the  coart  for 
an  order  requiring .  the  plaintiff  to  elect 
whether  he  would  proceed  with  the  trial  un- 
der the  factory  Inspection  law  of  1907  or  un- 
der the  employers*  liability  law  of  1010. 
Thia  motion  was  denied  by  the  court  which 
Is  assigned  as  error.  The  purpose  of  the 
factory  inspection  act  (Laws  of  1907,  p.  302) 
was  primarily  Intended  to  effect  a  safeguard 
of  all  dangerous  machinery  through  the  in- 
spection thereof  by  the  labor  commissioner. 
A  penalty  is  provided  for  disregarding  its 
provisions  or  a  violation  tbereof.  It  also 
provides  for  a  liability  against  the  person 
who  neglects  to  safeguard  any  machinery  or 
omits  to  comply  with  any  of  the  lurovisions 
of  the  act,  limiting  the  liability  in  such  case 
to  $7,500.  The  act  does  not  expressly  pro> 
vide  any  new  defenses,  bat  eliminates  the 
defense  of  assumed  risk,  as  decided  in  Hill 
T.  Saogesled,  08  Or.  178,  98  Paa  S24,  23  U  & 
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A-  (N.  S.)  634,  note.  See,  also,  Love  v.  Cham- 
bers Lumber  Ca,  64  Or.  129,  129  Pac.  492. 
The  employers'  llabUity  law  seema  to  cover 
some  of  the  same  matters  iiroVlded  tor  In  the 
bctory  act,  namely: 

"AH  owners  •  •  •  engaged  in  the  •  •  • 
<veration  of  any  madilDery  *  *  *  shall  see 
that  *  *  *  all  daiaerons  machinery  shall  be 
secor^  covered  and  protected  *  *  *  and 
general^,  all  onmers,  •  •  •  bartn^  charge 
of,  •  *  •  any  work  involving  a  risk  •  •  • 
to   Oe   emplf^fls  •  •  •  shall    use  every 

•  •  •   can   •    •   •    fo»  the  protectioa 

•  •  •  of  life  and  limb.  •  •  • » 

Evidently  the  parpoee  of  lliat  act  contem- 
plated not  only  the  protection  of  laborens  in 
constnietlon  work,  bnt  makes  the  law  broad 
enough  to  Include  laborers  In  factories  and 
mills  wherever  macMnery  is  used.  Prior  to 
the  enactment  of  the  factory  inspection  act, 
by  section  880,  L.  O.  Ll,  a  limitation  was 
placed  upon  the  right  of  recovery  of  dam- 
ages for  personal  injuries  in  case  of  death; 
bnt  in  cases  of  personal  injnry  not  resnltlng 
la  death  the  amotmt  of  the  recovery  was  un- 
limited, and  remained  the  rule  nntil  the  en- 
actment of  the  factory  inspection  act  of 
1907.   Section  8  of  that  act  provides: 

"Any  person,  firm,  corporation  or  association 
who  violates  or  omits  to  comply  with  any  of 
the  f(»egolng  requirements  or  provisions  of  this 
act,  and  anch  violation  or  omission  shall  be  the 
approximate  cause  of  any  injury  to  any  em- 
ploye, shall  be  UaUe  in  danuiges  to  any  em- 
ployd  who  sBstains  injozles  by  reason  thereof; 
provided,  tba  amount  of  damages  which  any 
ooe  peraoB  may  recover  *  *  *  is  herd>y  ex- 
pressly limited  to  the  mm  of  fljm." 

Section  0  provides: 

"No  action  for  the  recovery  of  compensation 
for  injury  onder  this  act  sIuU  be  maintained 
Dtiless  notice  of  the  time,  place  and  caase  of  in- 
jury iM  given  to  the  employer  within  six  months, 
and  the  action  is  commenced  within  one  year 
from  the  oocarreaGe  of  the  aoddent  causing  the 
injury." 

If  tbe  reoiilrementa  of  sectloii  9  are  not 
complied  with,  tlien  the  fallnre  to  oranplr 
with  the  reQulrements  of  the  act  cannot  be 
proved  ai  a  iHUds  of  xecovety  unlesB  tbe  aame 
bets  would  be  OMupetent  under  the  oommon 
law  or  sfHne  ofiier  statute;  and.  If  tbe  acttou 
ia  sot  brought  tbezeonder,  the  limitation 
therein  provided  can  have  no  appUcatlon. 
In  tbe  emidoyerB*  liability  act  the  limitation 
provided  hy  section  380,  li.  O.  L.,  was  ex- 
pressly removed  so  that  now,  when  the  rem- 
edy is  at  common  law  or  under  the  employ- 
en^  UablUty  act,  the  amount  of  recovery  Is 
unlimited.  ThB  emplc^oc^  UaUUty  act  spe- 
dflcally  enumeratee  wfaat  are  to  be  safe- 
guarded, to  wit: 

•  •  In  the  omstroction  •  •  •  or 
operation  of  any  machinery  (the  owner)  •  •  • 
■ball  gee   that   all  *  *   *  material  (used) 

•  *  *  shall  b«  carefnlly  selected;  *  *  • 
■n  scaffolding  •  *  *  shall  be  constructed  to 
Kar  four  tunes  the  maximum  weight  to  be 
nwalned:  •  •  •  all  scaffolding  •  *  ♦  20 
feet  from  the  ground  *  *  *  ehall  be  secured 
from  swaying;  *  *  *  all  dangerous  machin- 
oy  shiOl  be  securely  covered;  *  •  *  all 
■bafts  •  •  •  shaU  be  enclossd;  *  •  •  aU 
nuchloeiy  •  •  •  shall  •  •  •  be  provided 


with  a  system  of  communication;  •  *  * 
and  generally,  all  owners  *  •  *  having 
charge  of  •  •  •  any  work  Involving  a  risk 
or  danger  ♦  •  •  shall  use  every  •  •  ♦ 
care  •  •  •  for  the  protection  •  •  •  of 
life.  •  • 

[1]  Thus  we  see  that  it  not  only  rdates 
to  construction  work,  but  Includes  mills  and 
factories.  It  also  eliminates  tbe  defenses  of 
negligence  of  fellow  laborers,  assumed  risk, 
and  contributory  negligence  as  a  complete  de- 
fense, although  the  last  may  be  shown  in  re- 
duction of  damages.  The  employers*  liabil- 
ity act  does  not  in  terms  repeal  the  factory 
Inspection  act,  but  so  much  of  It  as  Is  in- 
consistent therevrlth.  In  the  former  the  pri- 
mary purpose  of  the  act  was  to  safeguard 
dangerous  machinery,  and  the  liability  pro- 
vided In  section  8  Is  on  account  of  the  neg- 
lect of  the  employer  to  safeguard  any  ma- 
chinery or  for  using  the  same  after  having 
received  notice  to  guard  It.  Where  the  in- 
jury Is  the  proximate  result  of  such  omission 
to  safeguard,  there  is  liability;  but  In  mat- 
ters conflicting  with  the  employers'  llaUllty 
act  the  latter  will  control.  The  limitation 
under  the  former  act  can  apply  only  to  ac- 
tions expressly  provided  for^  thereunder. 
See  Bogers  T.  Portland  Lumber  Co.,  64  Or, 
390,  102  Pac.  601, 103  Pac.  614.  In  this  case 
the  action  was  expressly  brought  under  the 
employers'  liability  act,  and  the  defendant 
was  not  prejudiced  by  the  denial  of  his  mo- 
tion to  require  plalutlft  to  elect  under  whidi 
statute  he  would  proceed.  Defendant  admits 
In  his  brief  that  the  action  was  not  brought 
under  the  1907  statute,  nor  was  the  com- 
plaint suOlclent  to  maintain  the  action  there- 
under; and  plalntUTs  remedy  was  not  ex- 
clusively under  the  common  law,  as  Insisted 
by  defendant's  counsel,  nor  could -the  com- 
mon-law defenses  be  urged  thereto,  ttiey  be- 
ing expressly  excluded  by  the  terms  of  the 
employen^  liability  act,  the  title  of  which 
deaily  Indicates  fliat  it  Is  Intended  to  in- 
clude mUIs  and  fttctorle^  reading: 

"An  act  providing  for  the  protection  and 
safety  of  persons  engaged  ia  the  constniction, 
repairing,  alteration,  or  other  work,  upon 
buildings,  bridges,  viaducts,  tanks,  stacks,  and 
other  structures,  or  engaged  in  any  work  upon 
or  about  electric  wires,  or  conductors  or  poles, 
or  mxppoTtB,  or  other  electrical  appliances  or 
contrivances  carrying  a  dangerous  current  of 
electrlci^;  or  about  any  machineiT  or  in  any 
dangerous  occupation,  and  extending  and  de- 
fining the  liability  of  employers  in  any  or  all 
acts  of  negligence  or  for  injury  or  death  to 
their  employte,  and  defining  who  are  the  agents 
of  the  employer,  and  declaring  what  shall  not 
be  a  defense  in  actions  of  employ^  against  em- 

£loyeza,  and  jjaescriblng  a  penalty  for  a  vlo- 
lUon  «t  the  law." 

The  text  of  tlie  act  ocmv^  the  same  Idea. 
The  goieral  clause  in  the'  last  x»art  of  the 
first  section  shows  a  purpose  to  ai^ly  not 
only  to  c(mstructlon  work,  but  to  tbe  opera- 
tion of  permanent  plants. 

[2]  Defendant  insists  that  tbe  factory  act 
relates  only  to  mills  and  factories,  and  that 
the  en^loyers'  llabUlty  act  applies  exclnslTe- 
ly  to  oonstmction  work;   that  plainturs 
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cause  of  action  as  shown  by  tbe  complaint  Is 
for  the  Injuries  received  In  a  mill  or  factory, 
and  that  no  remedy  exists  under  the  em- 
ployers' liability  law  therefor;  and  that  the 
omission  to  make  snffldent  allegations  to 
bring  it  under  the  factory  Inspection  act  nec- 
essarily makes  his  remedy  ander  the  common 
law.  This  construction  might  be  tenable  if 
he  were  correct  In  the  assertion  that  the  em- 
ployers' liability  act  applies  only  to  con- 
struction work;  but.  as  we  have  seen,  this 
Btatatft  iB  broad  enon^  to  include  factories 
and  mills.  The  defenses  pleaded  by  the  an- 
swer are  only  admisidble  under  the  common 
law,  and  therefore  are  entitled  to  no  consid- 
eratton. 

[3]  By  section  4  of  the  onployers*  liabil- 
ity act  tbe  limitation  of  recovery  tmder  sec- 
tion 380,  Ijl  O.  li.,  la  removed  in  a  case  re- 
sulting in  death.  The  recovery  under  the 
factory  act  which  is  limited  la  for  a  viola- 
tion or  omission  to  compl^r  with  the  require- 
ments therectf  in  case  the  injury  is  the  prox- 
imate canse  of  sudi  omissifni  or  violation. 
In  this  case  the  injury  Is  not  predicated  upon 
such  Tlolatlai  or  omission. 

[4]  Defendant  urges  that  error  was  com- 
mitted in  permitting  the  plaintiff  to  prove 
that  tbe  conveyor  was  covered  after  tbe  ac- 
cident The  evidence  tended  to  Bbo>r  that 
the  jury  during  the  trial  visited  the  premises 
where  the  Injury  occurred,  and  at  that  time 
the  conveyor  was  covered,  and  not  In  the 
condition  it  was  at  the  time  of  the  accident 
Also,  the  complaint  alleges  that  the  conveyor 
could  and  should  have  been  covered  and  pro- 
tected and  made  safe  without  any  Interfer- 
ence with  the  efficiency  of  tbe  machine,  and 
would  have  secured  protection  to  the  life 
and  limb  of  plaintiff.  This  allegation  of  the 
complaint  is  generally  and  spedflcaUy  denied 
ifx  the  answer,  which  made  an  Issue  tbe  bur- 
den to  prove  which  was  upon  plaintiff.  De- 
fendant In  his  brief  concedes  that  It  is  ad- 
missible to  prove  repairs  or  alterations  upon 
the  machinery  after  the  accident  "Where 
it  la  alleged  by  the  plaintiff  that  tbe  ma- 
chlnery  could  be  safeguarded  and  denied  by 
the  defendant,  then  such  evidence  of  repairs 
is  admissible;  &)  where  the  machinery  or 
appliances  have  been  imqiected  by  the  jury, 
for  the  purpose  of  explaining  to  the  Jury  the 
condition  of  tbe  machinery  at  the  time  of  the 
acddent;  (4)  where  the  defendant  has  al' 
leged  that  he  did  provide  the  best  appliances 
obtainable,  then  such  evidence  is  admissible 
upon  that  iasua"  This  case  did  involve 
these  issues;  and  all  of  these  excqittons 
make  proof  of  repair  admissible^  and  there 
is  no  merit  in  the  exceptionsL 

Tbe  proof  of  n^lgence  in  failing  to  cov- 
er the  conveyor  was  sufficient  to  require  that 
issue  to  be  presented  to  the  jury,  and  the 
motions  for  nonsuit  and  for  a  directed  ver- 
dict were  properly  denied. 

[S]  We  having  already  determined  that 
the  action  is  properly  brought  under  tbe  em- 


ployers* liability  act,  contributory,  negligence 
is  not  a  defense,  but  may  be  taken  Into  con- 
sideration by  tbe  jnry  in  fixing  the  amottnt 
of  damages. 

As  to  exception  5,  that  tbe  court  erred  in 
permitting  plaintiff  to  give  testimony  that 
other  kinds  of  cover  t<x  tbe  conveyor  than 
that  provided  by  the  d^endant  were  prac- 
ticable, such  testimony  was  not  preJndlclaL 
The  defeodant  having  denied  th^t  any  oov- 
era  could  be  used  without  destroying  tlie 
efficiency  of  tbe  mafhinea,  and  it  not  being 
contended  that  there  were  any  covers  in  use 
at  tbe  tinw  ot  tbe  accident,  tha  evidoica  was 
admissible. 

[I]  Conconinc  exception  6  aa  to  die  action 
ot  plalntUTa  counad  in  aecoilng  from  a  wit- 
ness a  statemeiit  wbidi  dlscloaed  tliat  de* 
fendant  carried  indemnity  Insurance,  when 
counad  for  plaintiff  asked  the  auastlfm  and 
secured  from  the  witness  that  stateotent, 
connsel  for  defendant  objected  for  tbe  reason 
tliat  it  waa  incompetent,  Irrderant,  and  im- 
material. Tbe  croes-examlna  tton  of  tlie  wit- 
ness upon  this  matter  shows  an  intentional 
effort  to  gain  information  about  tbe  insur- 
ance: 

*'Recro8ft-«xaniiDation.  Q.  How  did  yon  hap- 
pen to  write  this  statement  down  there  and 
it?  A.  I  waa  asked  for  the  statement  Q. 
By  whomf  A.  By  Mr.  Claaasen.  Q.  How  did 
you  happoi  to  render  him  a  statemrat?  A. 
He  asked  me  for  tbe  Information.  Q.  Would 
you  have  given  any  one  a  statement  that  came 
alcmg  the  river  in  a  rowboat?  A.  No,  sir.  Q. 
How  did  you  happen  to  give  him  the  statement? 
(Objected  to  aa  incompetent,  irrelevant,  and 
immaterial.)  The  Court:  He  may  answer. 
(Exception  taken  by  counsel  tix  defendant, 
which  is  duly  allowed  by  the  court)  A.  He 
convinced  as  he  was  representing  the  Inauraoce 
company.  Q.  Did  he  write  it,  or  did  you?  A. 
Mr.  Claassen  wrote  the  statement" 

This  court  has  on  several  occasions  crit- 
icized attorneys  for  purposely  attempting  to 
bring  to  tile  knowle^  of  tlie  jury  swne  in- 
formati<m  that  defoidant  carried  Indemnity 
Insurance  against  damages  by  reason  of  ac- 
cident Toohy  T.  OolnmUa  Steel  Oa,  81  Or. 
527,  122  Pac:  86;  Pntnam  t.  Pacifle  Monthly 
Co.;  68  Or.  86.  180  Faa  986. 186  Pac  83&,  40 
UB.A.(N.  &)838.  Intbe  latter  case  Jus- 
tice Burnett  aa^; 

"A  defendant  Is  not  to  be  mulcted  because  he 
is  prudoit  enough  to  provide  in  advance  by  in- 
surance against  adverse  cmtingencies  in  boal- 
ness." 

Ur.  Jiutice  McBride,  in  Tuohy  t.  Oolnmbla 
Steel  Co.,  supra,  aays: 

"It  has  been  frequently  held  that  a  wiDfol  at- 
tempt by  a  plaintiff  in  a  personal  injury  case 
to  show  that  the  defendant  was  protected  by 
insurance  constitutes  reversible  error.  Tba 
ground  of  this  holding  ia  that  a  knowledge  tiiat 
tbe  defendant  has  such  protection  mi^t  have 
a  tendency  to  render  Jurors  careless  aa  to  the 
amount  of  the  verdict 

And  litigants  are  not  excusable  In  the  face 
of  these  decisions  in  ignoring  them.  In  Shay 
V.  Ilorr,  78  Waah.  609,  1S9  Faa  606.  U  is 
said: 
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"It  is  erldent  that,  notwithstanding  the  rul- 
ioga  of  this  court,  eounsel  for  respondent  and 
hlB  witneHses  intended  the  iury  sbonld  fully 
nalize  that  appellant  was  protected  by  some 
form  of  insurance.  That  their  efforts  to  do  so 
eonstitate  prejudice  and  reTersible  error  can- 
not be  denied  under  tte  previous  rullnga  of  this 
court" 

Thus  we  find  that  plaintiff  committed  re- 
versible error  In  persisting  that  the  witness 
say  that  Claassen  wanted  the  Information 
for  the  insnrance  company. 

Defendant  also  excepts  to  tiie  refusal  of 
tbe  court  .to  give  the  Instrnctlons  requested 
by  him.  These  requests  are  all  applicable, 
If  at  all,  under  the  defendant's  theory  that 
tbe  case  sbonld  be  tried  under  the  common 
law,  and  not  under  the  employers'  liability 
act;  and,  this  court  harli^  held  that  this 
case  properly  proceeded  under  tbe  latter,  the 
requested  InstmctlottB  were  not  pertinent, 
ind  the  instructions  given  by  the  co^rt  were 
IRx)per  for  the  same  reason. 

For  the  error  In  producing  before  the  Jury 
evidence  that  the  company  was  carrying  in- 
in  ranee,  the  Judgment  of  the  lower  court  will 
be  reversed  and  tbe  cause  remanded, 

McNABT.  X.  dissents. 


STATE  v.  BUNYARD. 
(Snpreme  Conrt  of  Oregon,    Nov.  24,  1914.) 

1.  CsmnfAL  IiAW  di  780*)— Gbounos  fob  Re- 

VEKSAL— BBFUSAI-  OP  IMOTBUOTION— CoREOB- 

OBATITB  TESTIMONT. 

A  conviction  of  larceny  on  the  testimony 
of  an  accomplice  will  be  reversed  on  appeu, 
irbere  tbe  trial  court  has  refused  a  requested 
instruction  in  the  language  of  L.  O.  L.  {  1540, 
on  the  degree  of  evidence  required  to  cwroboiate 
the  testimony  of  an  accomplice,  and  has  tailed  to 
use  language  of  similar  import  in  the  general 
charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1S69-U68;  Dec.  Dig.  | 

780.*J 

2.  CBiiaHAi.  Law  (H  768,  704*)  —  Inbtboc- 
TtOHS— EviDEnOL 

In  a  prosecution  for  larceny,  an  instruc- 
tion that  when  other  corroborating  evidence  has 
been  offered,  "as  in  this  case,"  it  was  for  the 
jury  to  determine  tiie  weight  to  be  given  tbe  t«- 
timony  of  the  accomplice  was  erroneous,  as  stat- 
ing that  corroborating  evidence  had  been  receiv- 
ed; tbe  determination  of  whetber  or  not  evi- 
dence offered  for  that  purpose  corroborates  tbe 
tesdmony  of  an  accxnniMiee  bdng  exclusively  lor 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «§  1731-1748,  1762,  1768, 
mO;  Dec  Dig.  M  763.  784.*] 

In  Banc.  Appeal  from  Ofrcalt  Court,  Har- 
ney Coun^;  Daltou  Biggs,  Judge. 

L.  B.  Bunyard  was  convicted  of  larceny, 
BQd  appeals.    Reversed  and  remanded. 

L  R.  Webster  and  Merwin  Rankin,  both  of 
Portland  (J.  W.  Biggs,  of  Burns,  and  Em- 
mons &  Webster,  of  Portland,  on  the  brief), 
lor  appellant.  W.  H.  Brooke,  Dist  Atty.,  of 
Ontario,  and  J.  L,  Rand,  of  Baker  (A.  M.  Craw- 


ford, Atty.  Gen.,  and  C.  H.  Leonard,  of 
Burns,  on  tbe  brleQ,  for  the  State. 

MOORE},  J.  The  defendant  L,  R.  Bunyard 
was  convicted  of  the  crime  of  larceny,  al- 
leged to  have  been  committed  In  Harney 
county.  Or.,  July  15,  1912,  by  unlawfully 
taking  and  carrying  away  one  calf,  the  prop- 
erty of  the  Padflc  Live  Stock  Company,  a 
corporation,  and  he  appeals  from  the  result- 
ing JndgmenL  It  la  contended  that  the  only 
evidence  received  of  the  commission  of  the 
alleged  crime,  or  of  the  defendant's  partici- 
pation therein,  or  (onnectioQ  therewith,  or  of 
the  ovraership  of  the  animal,  was  the  un- 
corroborated testimony  of  accomplices,  and, 
such  being  the  case,  an  error  was  committed 
in  giving,  over  the  exception  of  defendant's 
counsel,  the  following  Instruction: 

"An  accomplice,  gentlemen,  is  one  who  aids, 
abets,  or  assists  another  in  the  commission  of  a 
crime,  and,  in  reference  to  the  testimony  of  an 
accomplice,  I  instruct  you  that  a  conviction  can- 
not  be  had  upon  the  testimony  of  an  accom- 
plice alone  unless  be  be  corroborated  by  such 
other  evidence  as  tends  to  connect  the  defend- 
aot  with  the  commission  of  the  crime ;  but  when 
other  corroborating  evidence  has  been  offered, 
as  in  this  cose,  it  is  for  you  tu  say  from  all  of 
the  evidence  as  to  what  weight  you  will  givt  to 
the  testimony  of  the  accomplices,  as  all  other 
witnesses  In  the  case." 

[1]  It  Is  also  maintained  Uiat  an  error 
was  committed  In  dei^lng  a  zeqnest  to 
charge  the  Jury  as  follows: 

"I  instruct  yon  that  a  convlctlmi  cannot  be 
had  upon  the  testimony  of  an  accomplice  unless 
he  be  corroborated  by  such  other  evidence  as 
tends  to  connect  the  defendant  with  the  commis- 
sion of  the  crime  and  the  corroboration  is  not 
sufficient  if  it  merely 'diow  tbe  commission  of 
the  crime  or  the  drcumstances  of  the  commis- 
sion" 

— to  which  refusal  an  exception  was  taken. 
Omitting  ttom  the  part  of  the  charge  re- 
quested the  clause  "I  Instruct  you,"  the  re- 
mainder of  the  language  is  a  correct  tran- 
script of  the  statute  governing  the  evidence 
of  an  accomplice  and  prescribing  when  such 
testimony  Is  sufBdent  L,  O.  L.  S  1540.  Tbe 
court  neglected  to  Include  In  tbe  instructions 
given  that  part  of  the  statute  which  reads: 

"And  the  corroboration  is  not  sufficient  if  it 
merely  shows  tbe  commission  of  the  crime,  or 
the  circumstances  of  the  commission." 

In  Flsher  v.  Territory,  17  Okl.  455,  87  Pac. 
301,  It  was  held  that  where  a  person  was  on 
trial  for  a  felony,  and  an  accomplice  testified 
against  him,  the  party  accused  was  entitled 
to  have  the  court  Instruct  the  Jury  that  "a 
conviction  cannot  be  had  upon  the  testimony 
of  an  accomplice  unless  he  be  corroborated 
by  such  other  evidence  as  tends  to  connect 
the  defendant  with  the  commission  of  the  of- 
fense, and  the  corroboration  is  not  sufficient 
If  it  merely  show  the  commission  of  the  of- 
fense or  the  dreumstancea  thereof" ;  and 
where  the  trial  court,  upon  request,  refused 
to  include  In  Its  instructions  a  statement 
that  the  corroboration  was  Insufflclent  If  It 
merely  showed  the  circumstances  of  the 
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crime  or  words  at  like  meaning,  soch  refus&l 
consUtated  ravexslble  error,  necessitating  a 
rerocal  of  the  Judgmoit  of  conrlcUtm  and 
tlie  granting  of  a  new  trlaL  In  tluit  case 
Mr.  Jnsttee  Bunrell,  In  referring  to  a  statnte 
of  Oklahoma  whtidi  is  Identical  wttti  section 
1540,  L,  O.  Ii.,  except  that  where  Ono  word 
"crime"  and  the  claiise  "or  the  drcumstaucea 
of  the  commission"  appears  in  oar  enactment, 
the  word  "offense"  and  the  phrase  "or  the 
circumstances  thereof"  are  to  he  found,  said: 

"The  Legislature,  in  Its  wiadom,  declared  in 
poaitive  terms  that  a  corroboration  of  an  accom- 
plice, which  merely  abows  the  commiasion  of  a 
crime,  or  the  circnnutaoces  thereof,  is  not  anffi- 
cient.  The  defendant  was 'entitled  to  have  the 
iuxj  advised  of  this  mle  of  the  law;  and,  hav- 
ing been  denied  this  aafesuard,  it  is  possible 
that  the  Jury  may  have  given  to  the  eridence 
of  the  aocompUce^  «  •  *  gnater  wtight 
than  it  otiberwlse  would  hare  zeoeiTed." 

In  Taylor  r.  Commonwealth,  8  B.  W.  461, 
10  Ky. ,  Law  Rep.  169,  It  was  raled  that  an 
error  liad  been  committed  in  omitting  from 
an  Instruction  a  part  of  a  section  of  the  Code 
of  Kentucky,  which  provided  that  "the  cor- 
roboration Ib  not  sufficient  If  it  merely  shows 
tliat  the  offense  was  committed  or  the  clr^ 
cumstance  thereof,"  In  consequence  of  which 
a  judgment  of  convlcti<m  was  reversed  and 
a  new  trial  granted.  To  the  same  effect  see, 
also,  State  t.  Smith,  102  Iowa,  6S6,  72  N. 
W.  279. 

Our  statute  baa  prescribed  the  degree  of 
evidence  required  to  corroborate  the  testi- 
mony of  an  accomplice,  and  where  a  request 
to  instruct  a  jury  in  the  phraseology  of  the 
enactment  Is  denied,  and  the  court  in  Its 
general  charge  fails  to  employ  language  of 
similar  lmi;>ort.  a  conviction  based  upon  the 
testimony  of  an  accomplice  is  the  result  of  a 
mistrial. 

[2]  In  the  instruction  given,  to  which  an 
exception  was  taken,  the  court,  referring  to 
evidence  sapplenmitary  to  that  already  given 
and  tending  to  strengthen  and  confirm  it, 

said: 

"But  when  other  corroborating  evidence  haa 
been  offered,  as  in  this  case,  it  is  for  you  to 
atate  from  all  the  evidence  as  to  what  weight 
you  will  give  to  the  testimony  of  the  accom- 
plice, aa  to  all  oUier  witneasea  in  this  caae^" 

The  statute  In  prescribing  Instmctlcms  that 
may  be  given  reads: 

"In  charging  the  Jary,  the  court  shall  state  to 
them  all  matters  oi  law  which  it  thinks  neces- 
sary for  their  information  in  giving  their  ver- 
dict, bat  It  shall  not  present  the  facts  of  the 
case,  but  shall  inform  the  Jury  tliat  tli^  are 
the  exclusive  judges  of  all  questions  of  fact." 
L.  O.  L.  S  139. 

"When  the  evidence,"  says  a  text-writer, 
"clearly  shows  that  a  witness  is  an  accomplice, 
and  a  statute  requires  the  testimony  of  as  ac- 
complice to  be  corroborated,  an  instruction  that 
the  witness  is  an  accomnlice  and  hence  needs 
corroboration  is  proper.  But  whether  the  testi- 
mony of  a  witness  u  corroborated  is  ezdosive- 
ly  a  question  for  the  Jury,  and  their  province 
must  not  be  invaded  by  the  court.*'  12  Oye.  600. 

It  Is  the  exclusive  function  of  the  jury 
to  determine  whether  or  not  evidence  offered 


for  that  purpose  corroborates  the  testtmony 
of  an  accompUca  Id.  004;  Bum^  t.  State. 
87  Ala.  80,  6  South.  801;  Noland  T.  State.  19 
Ohio,  131;  State  t.  Bobinson,  85  &  a  SdO, 
14  B.  E.  766. 

An  error  was  committed  In  stating  to  the 
Jury  that  corroborating  evidence  had  been 
lecelved. 

Other  errors  are  assigned,  but,  belleylng 
they  wlU  not  be  repeated,  the  Judgmttit  is 
reversed  and  the  cause  remanded  for  a  new 
trlaL 

McBBIDB,  a  J.,  and  BtTSNETTT  and 
BAMSOZ,  JJ.,  ooncnr. 


HOWARD  et  al.  v.  HABTFOBD  XTRB  INS. 
00.  OF  HARTFORD,  CONN.  SAME  v. 
HORTICULTURAL  FIRE  BELIEF  OP 
OREGON.  SAME  y.  GERMAN-AMERI- 
CAN FIBB  INS.  CO.  OF  NEW  YORK. 

(Supreme  Oonrt  of  Oregon.    Nov.  10,  1914.) 

1.  Appeal  akd  Ebbob  (|  417*)— TxAirereB  or 
Causb  —  Notice  oj  Appeal  —  "SiaNSD  bt 
Bntmur  ob  ATioftiin." 

Under  U  O.  L.  |  650,  providing  tiiat  whoe 
notice  of  appeal  is  not  given  in  open  court,  it 
must  be  in  writing,  "sl^ed  by  himself  or  at- 
torney," the  appellant,  with  the  approval  of  his 
attorney,  or  the  attorney  himself,  may  author- 
ise another  person  to  sign  the  attorney's  name 
to  a  notice  of  appeal. 

[Ed.  Note^B^  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2140-2148;  Dec.  Dig.  | 
417,*] 

2.  Apfbai,  and  Ebbob  (f  427*)— Norxd  of 

AfFKAIr-SUFnOIBMCT  OT  SBBTIOI. 

In  view  of  Ll  O.  L.  1  688,  providing  that 
notices  may  be  personally  served  upon  an  attor- 
ney, or  may  be  served  during  his  absence  by 
leaving  notice, at  hia  office  between  6  a.  m.  and 
0  p.  m.  in  a  conspicuous  place,  returns  of  per- 
sonal service  of  a  notice  of  appeal  on  respond- 
ent's attorney,  and  of  a  service  by  leaving  a 
copy  thereof  in  a  consiMcuoua  place  in  hia  office 
between  6  and  9,  when  there  was  no  person 
in  the  office,  showed  proper  service. 

[Ed.  Note.— Fot  other  cases,  aee  ^peal  and 
Error,  Cent  Dig.  |  2165;  Dec  THg.f4Sl.*] 

8.  Appeal  ahd  EiBBOB  (|  427*)— Notzok  or 

Appkai/— Obdeb  or  Ooubt. 

An  order,  entered  of  reeord,  porportlng  to 
state  certain  facts  as  to  the  signing  of  a  notice 
of  appeal  and  the  service  thereof,  and  directed 
to  be  attached  to  the  return  of  service  of  such 
notice,  of  which  the  appellant  was  not  notified, 
and  as  to  which  neither  party  appeared,  was 
void  for  want  of  jurisdiction  to  make  It,  and 
could  not  be  considered  for  any  purpose  in  pass- 
ing on  motions  to  dismiss  foor  want  of  proper 
notice  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  2166 ;  Dec  Dig.  S  427.*] 

In  Bane  Appeal  trcm  Circuit  Conit,  Jack- 
son County;  B.  O.  tfonow,  Jodge. 

Three  actlonB  by  S.  T.  Howard  and  another 
against  the  Hartford  Fire  Insurance  Compa- 
ny of  Hartford,  Com.,  the  Horticultural  Fire 
Relief  of  Oregon,  and  the  German-American 
Fire  Insurance  Conuiany  of  New  York.  Jviig- 
meat  in  each  case  for  plaintHEi  and  defend- 
ant appeals.  On  motions  to  dismiss  appeals. 
Denied. 
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Veade,  McConrt  ft  Veazle,  of  Portland,  for 
ippellant  Boggs  it  Wilson  and  W.  I.  Taw- 
ter,  All  of  Medf ord,  for  respondenta. 

RAMSET,  J.  Tbe  plaintiffs  and  respond- 
ents, in  tbe  three  cases  above  named,  have 
filed  motlona  asking  for  orders  of  tbe  court 
dismissing  the  appeals  In  said  causes.  The 
questions  tuTolred  In  said  motions  are  tbe 
same  In  all  of  these  cases.  Each  of  said 
cases  ia  an  action  tar  damages,  and  in  each 
case  the  plalntlfflB  obtained  a  jndgmoit  in 
tbe  court  below.  In  each  caae  the  defeud- 
uit  appeals. 

In  tbe  case  against  the  German-American 
Fire  Insurance  Company  of  New  Tork,  the 
lootlon  for  dismissal  of  the  appeal  la  In  part 
u  follows: 

"Come  now  the  above-Damed  plaintiffs  and 
Nspondents  •  *  *  and  move  the  court  tor 
u  order  diamlsidiig  the  appeal  in  the  above  en- 
titled cause,  for  .want  of  jarisdictloo,  upon  the 
CToand,  that  the  defendant  and  appellant  failed 
tod  nedected  to  serve  or  cansc  to  be  served  on 
the  plaintiffB  and  respondents  tbe  notice  of  ap- 
peal prescribed  by  statute  at  ti^  time  and  in 
the  manner  required  by  tbe  statute  and  tbe  law. 
This  motioD  is  based  upon  the  record  herein.** 

The  respondents'  brlefo  are  the  same  in  all 
three  cases,  and  hence  we  understand  that 
the  points  made  are  common  to  all  the  cases. 

Tbe  motion  does  not  point  out  specifically 
the  objectlona  to  tbe  appeal.  They  are  speci- 
fied in  the  reEsxmd^ts'  brief.  The  motion  Is 
a<^  based  on  affidavits,  but  Is  founded  upon 
the  record  in  the  case. 

[1]  1.  The  first  point  stated  In  the  brief  Is 
that  the  notice  of  appeal  that  was  served  was 
inefficient  for  any  purpose,  the  respondents 
claiming  that  It  was  not  signed  by  the  defend- 
ant or  its  attorneys.  The  copy  of  the  notice 
of  appeal  contained  In  the  transcript  is  in 
doe  form,  and  purports  to  have  been  signed 
by  "Veazie,  McCourt  ft  Veazle,  attorneys  for 
tbe  defendant"  We  find  nothing  that  is 
properly  In  the  transcript  that  tends  to  bear 
out  the  contention  of  the  plaintiffs;  but  tbe 
affidavit  of  L  0.  Veazle  shows  the  facts  in 
relation  to  the  signing  of  the  notice.  The 
firm  of  Veazie,  McCourt  ft  Veazle  is  located 
la  Portland.  The  Judgment  appealed  from 
was  rendered  In  Jackson  county,  and  the  ap- 
peal was  taken  there.  The  defendant  com- 
pany had  Intrusted  to  said  firm  the  full 
charge  and  direction  of  lald  cause  for  the  de- 
fendant, and  they  were  authorized  by  the  de- 
fendant to  employ  associate  counsel  and  to 
do  any  and  all  thlngi  necessary  to  be  done  In 
tbe  fortherance  of  the  Intereets  and  rights  of 
the  defendant  la  relation  to  said  oanse.  Bald 
firm  em^yed  A.  SL  Beamee,  Es^.,  an  attor- 
ney of  this  courts  residing  at  Medford.  In 
Jadwm  county*  to  prepare  the  peters  tcr  ap- 
pealing tbia  cause  to  this  oonrt^  and  author- 
ised  him  to  prepare  the  notice  of  appeal  and 
to  sign  Che  name  of  said  firm  to  said  notice 
Si  attorneys  for  the  defendant  and  appel- 
lant. Said  affidavit  shows,  also,  that  A.  B. 
Reame%  Ksq^  me  vj/nadj  authorised  bj 


the  defendant  to  sign  the  name  of  said  firm 
to  said  notice  of  appeal  and  to  do  all  other 
things  necessary  to  be  done  to  perfect  said 
appeal,  and  that  all  things  that  he  did  there- 
in were  approved  by  the  defendant  Mr. 
Reames  prepared  said  notice  of  appeal  and 
subscribed  the  names  of  said  firm  thereto, 
as  attorneys  for  said  defendant  and  appel- 
lant. The  said  affidavit  shows  that  tbe  de- 
fendant and  said  firm  expressly  authorized 
Mr.  Heames  to  sign  the  names  of  said  firm 
to  said  notice,  and.  after  he  bad  done  so,  ap- 
proved his  said  acts. 

The  plaintlfls  contend  that  where  notice  of 
ap[}eal  is  not  given  In  open  court,  it  must  be 
in  writing  and  signed  by  the  appellant  or  his 
attorney  (U  O.  U  i  550).  This  contention  is 
true,  but  the  question  Is,  Does  the  statute 
require  the  attorney  for  the  appellant  to  sign 
the  notice     appeal  with  JUf  oton  handf 

The  Mew  Xwk  Code  requires  a  euaimons  to 
be  "subscribed  by  the  plalntllt,  or  lila  attor^ 
ney."  In  Baniard  r,  Heydrick,  40  Barb.  (N. 
T.)  02,  the  fact  was  that  the  plalntUTs  attor- 
neys used  a  JBuromons  upon  which  their 
names  had  been  firintod,  and  It  was  con- 
tended  that  the  summms  waa  not  "aub- 
seribed"  by  theou  Tbe  lolntOT  bad  printed 
thdr  namee  at  tbe  end  ot  tbe  ■ummona  Tbe 
court  held  in  that  case  that  tbe  summons  had 
btsea  snbserlbed  by  the  plalntlfTs  attorneys, 
within  the  meaning  of  the  Code,  although 
their  namee  were  printed  at  tbe  end  thereof 
by  a  printer.  A  port  of  tbe  syUabus  of  that 
case  la  as  follows: 

"A  snmmoDB,  issued  hj  an  attorney,  with  bis 
name  printed  at  tbe  end  thereof,  Is  'subscribed' 
by  him,  within  the  reauirementa  of  the  Code." 

The  statnto  of  Wisconsin  required  that  a 
sommons  "be  subscribed  by  the  plaintiff  or 
his  attorney."  In  Mezchen  v.  More,  54  Wis. 
216, 11  N.  W.  634,  tbe  fact  was  that  the  name 
of  the  attorney  at  the  end  of  the  summons 
was  printed,  and  the  court  held  that  it  waa 
"subscribed  by  tbe  attorney"  within  the 
meaning  of  the  statute^  the  court  saying  In 
part: 

"The  only  object  of  reanirlng  it  [tbe  lommons] 
to  show  the  name  of  tbe  attorney  or  party  who 
commences  the  action,  and  his  postolBce  ad- 
dress, is  that  the  defendant  may  know  upon 
whom  and  at  what  place  he  may  serve  his  an- 
swer and  other  papers  in  the  actios.  •  •  * 
This  object  is  certainly  as  well  accomplished 
when  the  name  of  the  party  or  attorney  is 
printed  at  the  end  of  tbe  summona  as  when  it  is 
written  there;  and  unless  the  statute  is  im- 
perative in  requiring  the  signature  in  the  hand- 
writini  of  tbe  attorney  or  party,  there  does  not 
appear  to  be  any  reason  for  giving  it  that  con- 
struction. We  think  the  argument  of  the  learn- 
ed connsel  for  the  appellant  demonstrates  that 
the  statote  does  not  require  the  written  signa- 
ture of  the  attorney  or  party." 

In  Hotchkiss  t.  Cutting.  14  Minn.  640  (Gil. 
408)  the  fact  was  that  the  summons  was  not 
signed  by  the  plaintiff's  attorney,  and  that 
an  agent  of  the  plaintiff,  In  bis  presence  and 
by  his  authority  signed  the  platotlSTs  name 
thereto.  33m  coort  In  that  case  held  that 
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the  sammopg  was  signed  by  the  plaintiff,  say- 
ing Inter  alia: 

"This  IB  a  sufficient  BUbscriptioii  by  the  plain- 
tiff. It  ia  certainly  as  good  as  the  writing  of  a 
firm  name  of  attorneys  made  by  one  member  of 
the  firm,  and  It  cannot  be  doubted  that  such  a 
aabacriptlon  of  a  ninunona  would  be  valid." 

In  Btehardson  t.  Bachelder,  19  Me.  82,  It 
waa  held  tliat  where  an  attorney  affixed  the 
signature  of  a  magistrate,  whl<^  waa  on  a 
Blip  ot  luper.  to  a  writ,  the  writ  was  prop- 
erly Issued,  the  magistrate  having  recogniz- 
ed and  adopted  it 

In  Gamble  t.  Trahen,  8  How.  OUlss.)  S2, 
the  court  says: 

"It  alleged  that  the  clerk,  •  •  •  whose 
name  purported  to  be  signed  to  the  writ  of 
capias  ad  respondendum  had  not,  in  fact,  signed 
the  same  with  his  own  proper  hand.  It  was  im- 
material whether  the  clerk  subscribed  his  name 
to  the  writ,  or  suffered  another  to  do  It  for  him. 
If  it  was  issued  by  his  consent  and  with  his  ap- 
prpbation,  It  was  sufficient.** 

In  Louisville  &  N.  B.  Oo.  r.  Banks  (Ey.) 
33  8.  W.  G28,  the  court  says: 

"While  the  summons  was  prepared,  and  the 
name  of  tiie  clerk  BubsGril>ed  tiiereto,  by  one 
who  was  not  in  fact  a  deputy,  the  clerk  appeared 
before  its  delivery  to  the  sheriff,  and  sent  the 
iwoceas  out,  thus  signed,  as  Us  own  act,  and 
it  must  be  so  regarded." 

In  Woods  T.  Walsh,  7  N.  D.  886,  76  N.  W. 
767,  the  foot  was  that  a  third  put7  signed 
the  name  of  the  attomey  Cor  the  appellant 
to  the  notice  of  appeal  at  the  request  ot 
said  attorney,  and  the  court  held  that  the 
notloe  waa  properly  signed.  See,  also,  on 
this  point  Hamilton  r.  State,  108  Ind.  96, 
2  N.  B.  299,  53  Am.  Bep.  491;  Herrlck  t. 
Morrill,  37  Minn.  2D0,  S3  N.  W.  849,  5  Am. 
St  Bep.  841. 

TbB  affidavit  of  Mr.  Teazle  shows  that 
both  the  defendant  and  the  attorneys  for 
the  defendant  antborlaed  Mr.  Beames  to 
sign  the  names  of  the  defendant's  lUtotn^ 
to  the  notice  of  appeal,  and  after  he  had 
done  so,  the  defendant  and  its  attorneys  ap- 
proved his  said,  act  The  record  shows,  also, 
that  the  defendant  adopted  the  acts  of  Mr. 
Beames,  by  filing  In  this  court  the  tran- 
script for  said  appeal,  intending  said  notloe 
of  appeal,  which  was  signed  as  stated  su- 
pra. We  hold  that  a  person  dodilng  to  ap- 
peal  a  cause  may,  with  the  approval  of  his 
attorney,  authorize  another  i>erson  to  sign 
the  name  of  bis  attorney  to  a  notice  of  ap- 
peal, and  that  a  notice,  thns  signed.  Is  prop- 
erly signed  by  the  attorney  for  the  appellant, 
and  that  attom^s  for  a  xerson  desiring  to 
appeal  a  case  may  properly  authorize  an- 
other person  to  sign  their  names  to  such  a 
noUc&  While  there  are  some  cases  that  an- 
nounce a  different  rule,  we  deem  the  con- 
clusion stated  supra  to  be  In  accord  with 
reason  and  the  weight  ct  authority. 

[2]  2.  The  sheriff  of  Jackson  county  serv- 
ed said  notice  of  appeal,  and  his  return 
shows  tiiat  said  service  was  personally  made 
upon  W.  I.  Vawter,  Esq.,  one  of  the  attor- 
neys for  the  plaintiff.   This  return  shows 


due  aervicfc  The  sherUT,  however,  made  an- 
other return  of  service  of  said  notice  in  tlie 
following  words: 

"State  of  Oregon,  County  of  Jackson— as.: 
"I,  W,  H.  Singler,  atieriff  of  Jackson  county, 

Oregon,  hereby  certify  that  I  served  the  within 
notice  of  appeal,  upon  tbe  plaintiff  herein.  With- 
in Jackson  county,  Oregon,  on  the  6th  day  of 
May,  1914,  by  leaving  a  full,  true  and  correct 
copy  thereof,  duly  certified  to  by  me,  as  sheriff 
for  Jackson  oonnty,  Oregon,  in  a  conspicuous 
place  in  tbe  office  and  osual  place  of  business 
of  W,  I.  Vawter,  an  attorney  of  record  for  the 
plaintiff  herein,  and  that  I  so  left  said  coiv  of 
said  notice  in  a  conspicuous  place  in  said  of- 
fice between  the  hours  of  six  o'clock  in  the 
morning  and  nine  o'clock  in  the  evenintr  on  the 
said  6tb  day  of  May,  1914.  And  I  further  cer- 
tify that  X  made  such  service  because  there  was 
no  person  In  the  office  of  said  W.  I.  Vawter,  as 
such  attorney,  nor  was  there  at  said  time  any 
person  in  the  office  of  Bogga  St  Wilson,  attorneys 
tor  the  plaintiff,  nor  was  I  able  to  find  either 
the  said  Boggs  &  Wilson  or  the  said  W.  I. 
Vawter,  In  Jackson  county,  Oregon,  at  snid 
time.  That  X  endeavored  to  serve  said  notice 
of  appeal  by  leaving  said  copy  at  the  resideDCe, 
of  O.  C.  Boggs,  attorney  for  plaintiffs  and  W.  I. 
Vawter,  attorney  for  the  plaintiffs,  bat  was 
unable  to  find  any  person  at  the  residence  of 
either,  and,  therefore,  made  such  service  by  leav- 
ing said  coQy  In  a  conspicuoua  place  in  tbe  of- 
fice of  the  said  W.  I.  Vawter,  attorney  for  the 
plaintiffs.      W.  H.  Singler,  Sheriff, 

"By  B.  W.  Wilson,  Deputy.** 

This  return  shows  proper  service  upon 
W.  I.  Vawter,  Esq.,  one  of  the  attorneys  ot 
record  for  the  plalntUEs.  See  secticm  B39, 
L.  O.  U 

[3]  3.  It  appears  that '  the  judge  of  the 
court  below  made  and  entered  of  record  an 
order  in  which  he  purported  to  state  cer- 
tain facts  in  relation  to  the  signing  of  said 
notice  of  appeal  and  the  service  thereof. 
The  trial  Judge  directed  that  said  order  be 
attached  to  the  sherUTs  return  of  service  of 
said  notice  of  appeal.  The  defendant  was 
not  notified  of  said  proceeding,  and  did  not 
appear  therein.  Neither  party  seems  to  have 
appeared  therein.  Said  order  is  void  for 
want  of  Jurisdiction  In  the  Judge  to  make  it 
and  It  cannot  be  considered  for  any  pur^ 
pose  in  passing  on  said  motions. 

We  find  that  the  notice  of  appeal  Is  In  due 
form  and  properly  s^ed,  and  that  It  was 
duly  served,  and  that  this  court  has  Jarls- 
dlctlon  of  the  appeals  In  the  three  cases  re- 
ferred to  supra. 

Tbe  motions  to  dismiss  the  said  appeals 
are  denied. 


PACIFIC  TITLE  ft  TRUST  00.  T.  BAB- 
GENT,  State  Superintoident  of 
Banks  et  aL 

OBEGON  BBAI/TT  &  TBUST  CO.  T.  SAMO. 

(Supreme  Court  of  Oregon.    Oct.  24,  1914.) 
1.  Banks  and  Banking  ((  311*)  —  Tbuot 

COMPANIKS— STATUTOBT  PbOVISIONS. 

Laws  1913,  p.  721,  relating  to  trust  com- 
panies, and  providing  in  section  for  forfeiture 
to  the  state  bank  fund  of  $lUO.for  each  day 
during  which  a  violation  of  tbe  act  continues 
after  ten  days'  notice  by  the  superintendent  of 


•tor  oUior  casss  sm  sanw  twlo  and  moUod  NUMBBR  In  liec.  Dig.  A  Am,  Otg.  IUy-H«k  flwiss  A  Bsp'r  IndexM 

Digitized  by  Google 


or.) 


PACIFIC  TITLE  A  TRUST  CO.  T.  SARQENT 


453 


baafcs,  is  penal  In  its  nature  and  must  be  strict- 
I7  construed. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent.  Dig.  H  JStiS-Vm;  Dec.  Dig.  % 
SLL*} 

2.  Bakxb  ahd  Bankikq  (I  810*)  —  "Tbust 
Compact"— Btatutobt  I^ovisions. 

Under  Lawb  IMS,  p.  721,  relating  to  trust 
companies,  providing  in  section  2  that  an^  cor- 
poration incorporated  under  the  laws  for  the 
iDconraiation  and  otganisation  of  banks  and 
wliidn  is  anthorised  to  act  as  an  ezeeator,  ad- 
ministrator, gnardian,  assignee,  trustee,  receiv- 
er, depository,  or  to  dischai^e  any  duty,  office, 
or  position  of  trust,  and  any  corporation  or- 
Kanized  under  section  1  of  this  act  shall  be 
known  as  trust  companies,  a  company  organiz- 
ed prior  to  February  25,  1907,  when  the  earliest 
law  in  the  state  specially  providing  for  the  or- 
ganisation and  incorooratiou  of  banks  was  Sled 
in  the  office  of  the  Secretary  of  State,  is  not  a 
trust  company  witUn  the  terms  of  this  act. 

[Ed.  Note.— For  otber  cases,  see  Banks  and 
Banking,  Gent.  Dig.  $  1216 ;  Dec  Dig.  9  UIO  * 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trnst  Oompany.] 

3.  BAinu  AND  Bankxro  (S  813.*>— OoNanTu- 
TiONAi.  Law  (I  129")~Tbu8T  Comp amiss— 

Obligation  of  Contract. 

Laws  1913,  p.  721,  regulating  trust  com- 
panies, providing  in  section  1  that  the  capital 
itock  of  each  trust  company  shall  be  not  less 
than  $100,000,  except  that  a  company  with  not 
less  than  $50,000  may  be  incorporated  In  a 
dty  of  less  than  15,000  population,  and  provid- 
ing in  section  5  that  no  person,  firm,  or  cor- 
poration which  baa  not  complied  with  the  act 
shall  nae  in  the  name  under  which  its  bosinesa 
ii  transacted  the  words  "trust"  or  "trustee,"  Is 
sn  unreasonable  exercise  of  the  police  power 
and  a  violation  of  the  contract  of  the  state  with 
a  corporation  which  has  used  the  word  "trost" 
as  a  part  of  Its  name  through  a  long  course  of 
years  and  which  would  be  compelled  to  multiply 
its  capital  tenfold  to  comply  with  the  law. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  CenL  Dig.  {jj  121&~122» ;  Dec.  Dig.  i 
311;*  ConsUtutional  Law,  Cent  Dig.  if 
301,  362-413 »  Dec  Dig.  |  12».*] 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County;   William  Galloway,  Judge. 

Suits  by  the  Padflc  Title  &  Tniet  Com- 
pany against  S.  G.  Sargent,  superintendent 
of  banks,  and  another,  and  by  the  Oregon 
Realty  &  Trust  Company  against  the  same 
defendants,  consolidated  for  trial.  From  a 
decree  for  plaintiffs,  defendants  appeal. 
Affirmed. 

The  two  cases  InTolved  In  this  dedston 
were  consolidated  by  consent  of  the  parties, 
the  qnestfons  In  each  being  pntctleally  the 
same.  The  Padflc  Title  &  Trust  Oompany 
Is  said  In  the  complaint  to  be  authorised  and 
empowered  by  Its  artlclss  ot  Incorporation 
"to  make  and  certify  abstracts  of  title  to 
nal  property  and  furnish  az^  Information 
from  tlie  public  records ;  to  Issue  polUdes  of 
tauoranoe  of  title  to  real  property ;  guaran- 
teeing such  title  against  defects  or  incom- 
brances;  to  buy,  own,  hold,  leas^  mortgage 
and  sell,  real  and  personal  property,  patent 
and  patent  rights;  to  btdld  upon  and  im- 
pme  Teal  property;  to  buy,  lease,  rent, 
hoproTe,  core  for  and  sell  real  property  as 
agents;    to  collect  rents,  debts,  demands,- 


notes,  bills,  bonds,  and  all  other  evidences 
of  Indebtedness  and  securities;  to  borrow  or 
loan  money  on  real  or  personal  securltie!<, 
and  uecute  promissory  notes  and  mort- 
gages; .to  receive  money  on  deposit  or  In 
trust,  either  vitb  or  without  paying  Intermit 
on  the  same,  and  to  Issue  certificates  of  de- 
posit for  the  same  and  to  hold  the  same  sub- 
ject to  the  check  of  the  depositors ;  to  issue 
bonds  or  obligations  of  this  corporation  when 
money  or  securities  for  money  are  borrowed 
or  received  on  deposit;  to  buy,  discount, 
own,  bold,  hypothecate  and  sell  notes,  mort- 
gages, stocks,  bodds  and  securities  of  every 
kind  and  character;  to  act  as  agent  for  fire 
insurance  companies  and  solicit  and  place' 
fire  Insurance ;  to  Issue  Indemnity  bondd  and 
undertakings  of  any  and  all  kinds  to  any 
person,  firm  or  corporation ;  to  act  as  sure^ 
on  all  bonds  or  undertakings  required  by 
law  or  the  rule  of  any  court;  to  take,  own, 
hold  and  dispose  of  any  properly  real  or 
personal  in  trust  and  execute  any  such  trust ; 
to  act  as  executor,  administrator,  ag^t, 
trustee,  assignee,  factor,  broker  or  receiver, 
and  generally  to  do  and  perform  any  act 
necessary  to  carry  out  the  objects  of  this 
corporation,  and  to  demand,  receive,  and  col- 
lect fees  and  charges  for  all  acts  and  serv- 
ices done  and  performed.**  The  corporate 
powers  of  the  defendant  Oregon  Beal^  & 
Trust  Company  Include  many  similar  pre- 
rogatiree,  but  Its  principal  business  seems  to 
be  the  owning,  operating,  and  disposing  of 
real  estate  of  different  kinds.  The  allega- 
tions of  the  two  complaints  are  In  substance 
that,  acting  under  the  pretended  autliOTlty 
of  sections  6  and  6  of  "An  act  to  provide 
for  the  incorporation  and  organization,  regu- 
lation, liquidation  and  supervision  of  trust 
companies,  and  the  regulation  of  banks  au- 
thorized to  do  business  as  a  trust  company," 
filed  In  the  office  of  the  Secretary  of  State 
February  28,  lAlS  (Laws  1913,  p.  721,  e.  354), 
the  defendants  siui<erlntendmt  of  banlis  and 
Attorney  General  are  threatening  and  In- 
tending to,  and  unless  restrained  will,  com- 
pel the  plaintiffs  to  dlsctmtlnue  business  un- 
der their  present  names  on  account  of  their 
containing  the  word  "trust"  and  to  cease 
from  holding  any  pn^erty  in  trust  or  doing 
any  trust  business.  The  circuit  court  over- 
ruled demurrers  to  the  complaints  and,  the 
defendants  declining  to  plead  farther,  enter- 
ed decrees  according  to  the  prayers  of  the 
complainta 

A.  M.  Crawford,  Atty.  Gen.,  and  J.  A.  Ben- 
jamin, of  Salem  (James  W.  Crawford.  Asst 
Atty.  Gen.,  on  the  brlei),  for  api>ellanta.  W. 
T.  Masters  and  Forrest  Vlsher,  both  of  Port- 
land (Masters,  Brice  ft  Masters  and  Angell 
ft  Usher,  all  of  Portland,  on  the  brief),  for 
respondents. 

BintMBTT.  J.  (after  stating  Uie  facts  as 
above).   The  act  in  question,  in  section  29 

thereof,  declares  itself  to  be  "supplementary 
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to  the  rights,  duties,  and  powers  of  corpora- 
tions organized  under  the  laws  of  Oregon 
for  the  pnrpoae  of  conducting  a  general 
banking  business  and  for  the  examination 
and  certification  of  titles  to  real  estate,"  and 
says  that  parts  of  that  law  In  conflict  with 
the  present  act  aie  r^tealed.  SecOoi  1  de- 
clares: 

"Ad;  number  of  persons,  not  less  than  five, 
citizens  of  the  United  States  and  residents  of 
this  state,  may  form  a  corporation  to  be  known 
as  a  trust  company,  npon  the  terms  and  condi- 
tions and  subject  to  the  limitations  prescribed 
by  this  act,  and  not  otherwise." 

It  Is  required  that  articles  of  Incorporation 
shall  be  executed  In  quadruplicate,  and— 
"after  they  have  been  approved  by  the  soperiu- 
tendent  of  banks,  who  shall  have  power  to  re- 
quire BDch  changes  as  he  may  deem  necessary, 
before  granting  Ms  approval,  said  articles  shaJl 
be  filed  in  the  manner  required  by  the  laws  of 
this  state  relating  to  corporations.  *  *  *  The 
capital  stodi  of  every  trast  company  now  ex- 
isting  or  hereafter  incorporated  shall  be  not 
less  than  9100,000 ;  provided,  however,  that  a 
trakt  company  with  capital  stiock  of  not  less 
than  $50,000  may  be  Incorporated  in  cities  hav- 
ing a  population  of  less  than  1S,000.  *  * 

The  terminology  of  the  law  ts  set  fortti  In 
section  2  of  the  act: 

"Any  corporation  which  has  been  or  shall 
hereafter  be  incorporated  under  the  laws  of 
this  state,  providing  for  the  incorporation  and 
organization  of  banks,  and  which  Is  authorised 
by  its  articles  of  incorporation  to  act  as  execu- 
tor, administrator,  guardian,  assignee,  trustee, 
receiver,  deporitory,  or  which  has  power  under 
its  articles  of  Incotporation  to  discharge  any 
duty,  office  or  position  of  trust,  and  any  cor- 
poration organized  under  section  1  of  this  act 
shall  be  known  as  a  trust  company;  and  it 
shall  be  lawful  for  any  trust  company  which 
shall  have  qualified  under  the  provisions  of 
this  act  to  be  appointed  by  order  or  decree  of  a 
court  of  record  in  this  state  or  of  another 
state  or  of  the  United  States  to  act  as  executor, 
administrator,  guardian,  assignee,  trustee,  re- 
ceiver, depository,  and  to  discha^  any  duty, 
office  or  position  of  trust." 

Section  4,  after  declaring  in  what  spedea 

of  secarlties  trust  companies  may  Invect 

their  funds,  states: 

"The  superintendent  of  banks  shall  have  au- 
thority to  require  any  trust  company  to  dispose 
of  any  security  which  he  shall  not  approve; 
and  any  trust  company  falling  for  thirty  days 
after  notice  from  the  superintendent  of  banks 
to  dispose  of  any  such  unapproved  security  may 
be  proceeded  against  by  the  superintendent  of 
banks,  as  provided  in  section  20  of  this  act" 

It  is  said  in  section  6: 

"No  person,  firm.  copartnershli»,  association 
or  corporation,  wliich  nas  not  complied  with 
the  provisions  of  this  act  shall  use  in  tiie  name 
or  title  under  which  his,  their,  or  its  business 
is  transacted  either  the  words  'trust'  or  'trus- 
tee,* nor  in  any  manner  advertise,  solicit,  re- 
ceive, or  transact  businesB  as  a  tmat  company. 
•  •  • »» 

Section  6  reads  thus: 

"Any  person,  firm,  copartnership,  assodatton 
or  corporation  violating  the  provisions  of  sec- 
tion 6  of  this  act,  after  ten  days'  notice  given 
by  the  superintendent  of  banks,  shall  forfeit  to 
the  state  hanking  fund  one  hundred  dollars  for 
each  day  during  which  such  offense  contliiaes, 
said  penalty  to  be  recovered  In  the  name  of 
the  state  of  Oregon,  in  suit  brought  by  the  at- 
torney general,  whose  duty  it  shall  be  to  en- 
fOTca  the  provisions  of  this  section." 


BBFOBTIDB  (Or. 

Section  19  provides  itenaltles  by  fine  and 
Imprisonment  to  be  visited  upon  any  officer 
or  employ^  of  a  trust  company  who  shall  by 
certain  spedfled  methods  attempt  to  deceive 
any  one  authorized  to  examine  Into  the  af- 
fairs of  the  company.  It  Is  said  In  section  20: 

"When  it  shall  appear  to  the  superintendent 
of  banks,  from  any  examination  or  report,  that 
any  trust  company  has  committed  any  vIoLatitm 
of  the  law,  or  is  conducting  its  business  in  an 
unsafe  or  onantiiorised  manner,  be  shall,  by 
an  order  under  his  hand  and  seal,  direct  the 
discontinuance  of  such  Illegal  or  unsafe  or  un- 
authorised practices  and  strict  conformity  with 
the  requirements  of  the  law,  and  with  safety 
and  security  in  its  transaction;  and  whenever 
any  such  trost  company  sliall  refuse  or  neglect 
to  make  any  such  report,  as  hereinbefore  re- 
quired, or  to  comply  ¥rith  any  such  order,  as 
aforesaid,  such  trust  company  shall  be  deemed 
Insolvent,  and  the  superintendent  of  banks  ahall 
forthwith  take  possession  of  the  property,  busi- 
ness and  affairs  of  such  trust  company,  in  the 
manner  herein  provided." 

The  remainder  of  this  section  antlioTlEes 
the  superintendent  of  banks  In  his  discre- 
tion to  force  a  trust  company  into  liquidation 
when  it  seems  to  him  that  it  is  onsafe  or 
Inexpedient  for  it  to  continue  to  transact 
business.  The  act  otherwise  goes  greatly  in- 
to detail  concerning  the  regulation  and  man- 
agement of  trust  companies,  but  tAe  forego- 
ing excerpts  are  sufficient  for  the  purpose  of 
this  opinion. 

£1]  The  amonnt  of  the  capital  stock  o£  the 
ir'adfic  TiUe  &  Tmst  Company  Is  not  stated 
in  the  pleadings,  but  at  the  hearing  it  was 
said  to  be  less  than  $50,000,  while  the  capital 
stock  of  the  other  plaintiff  Is  alleged  to  be 
9&,000.  The  act  in  question  Is  penal  In  Its 
nature  because  it  prescribe  the  severe  pen- 
alty of  flOO  per  day  for  the  forbidden  use 
of  the  words  "trust"  and  '^trustee,"  and  dis- 
solution of  any  trust  company  whldi  lUls 
for  80  days  to  obey  ttie  behest  of  the  super- 
intendent of  banks,  to  dispose  of  security  of 
^Ich  he  shall  not  approv^p.  Without  enter- 
ing upon  a  discussion  of  Uie  question  of 
whether  an  attempt  has  been  made  to  rest 
legislative  authority  In  that  officer  whereby 
be  may  direct  changes  to  be  made  In  articles 
of  Incorporation  at  liis  pleasure^  and  wheth- 
er bis  compelling  a  trust  company  to  dl«(»e 
of  its  property  In  his  discretion  Is  depiivlng 
It  of  Its  property  without  due  process  of 
law,  it  is  sufficient  to  observe  that  arbitrary 
power.  If  tolerated  at  all.  by  a  tn»  paoplfl^ 
must  be  strictly  construed  and  reasomdriy  ex- 
ercised. 

Speaking  of  penal  •tatDtm,  U  li  Mid  in  86 

Cyc  1180: 

"Strictly  and  properly  q>eaking,  penal  otat- 
utes  are  those  imposing  pimishnient  for  an  of- 
fense committed  against  the  state,  which,  nnder 
the  English  and  American  Constitution,  the 
executive  of  the  State  has  tlu  power  to  pudon. 
In  common  use,  however,  this  sense  has  l>een 
enlarged  to  indnde^  under  the  term  'penal  stat- 
utes,' all  statutes  which  command  or  prohibit 
certain  acts,  and  estaUIah  penalties  for  their 
violation,  and  even  those  wMcb.  without  ex- 
pressly prohibiting  certain  acts,  impose  a  pen- 
alty upon  their  commission.  Under  this  biosd- 
ar  definition,  poial  statntia  Indnda  not  only 
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tbcRffi  Id  whidi  the  penalty  is  recovered  by  ■ 
public  prasecntloii  and  Inaree  to  the  itate,  but 
also  tbose  permitting  a  recovery  of  tiie  penalty 
by  a  private  indWidaal  in  an  action  of  debt  or 
qui  tarn.  The  tnie  test  in  determining  wheth- 
er a  statate  Is  penal  is  whether  the  penalty  is 
impoaed  for  the  punishment  of  a  wrong  to  the 
pabii&  or  for  toe  redress  of  an  Injnry  to  the 
mdividoaL  *  *  •  It  is  a  fundamental  rale  in 
the  oonstnu^on  of  statntes  that  penal  statutes 
must  be  ooaatraed  strietiy.  By  uiis  rule,  how- 
ever. It  is  not  meant  that  they  shoald  be  snb- 
jected  to  any  atiained  or  unnatural  oonstmction 
in  order  to  worb  exemption  from  their  penal- 
tiea.  Soch  statutes  are  to  be  Interpreted  by  the 
aid  of  all  the  ordinary  mles  for  the  oonstniction 
of  statutes,  and  with  the  cardinal  object  of  as- 
certaining the  Intention  of  the  L^slature. 
BdC,  if  ue  acts  alleged  do  not  come  clearly 
within  prohibition  of  the  statote,  its  scope 
will  not  be  aztended  to  Include  other  offenses 
than  diose  which  are  dearly  described  and  pro- 
vided for;  and,  if  tiiere  is  a  fair  doabt  as  to 
whether  Ue  act  charged  is  embraced  in  the  pro- 
hibition, that  doabt  la  to  be  resolved  in  favor  of 
defendant." 

[2]  The  Padflc  Title  ft  Trust  Gompany  was 
Incorporated  January  14,  IdOl,  and  flled  snp- 
plementary  articles  of  Incorporation  June  30, 
1906.  The  other  plaintiff  was  iDcorporated 
May  2, 1006.  A  controlling  qnestlon  Is  wheth- 
er such  corporations  come  within  the  ter- 
minology of  the  act  In  qnestlon.  In  section 
2  quoted  above  there  are  two  classes  of  cor- 
porations which  are  to  be  known  as  trust 
companies:  One  is  a  bank  Incorporated  un- 
der the  laws  of  the  state  providing  for  "the 
incorporation  and  organl2;atIon  of  banks," 
which  Is  authorized  by  Its  charter  to  act  In 
certain  fldnclary  capacities  named  In  the  act ; 
and  the  other  is  a  corporation  organized  un- 
der section  1  of  the  act  in  question.  Such 
corporations  alone  are  subject  to  the  prori- 
Blons-  of  the  act  under  the  principle  of  the 
mention  of  one  being  the  exclusion  of  the 
other.  In  other  words,  the  act  concerns  only 
those  corporations  defined  by  its  own  terms. 
The  earliest  law  in  the  state  specially  pro- 
viding for  the  oi^anizatlon  and  Incorporation 
of  banks  was  the  act  flled  in  the  oflSce  of  the 
Secretary  of  State  February  2iS,  1907.  It  la 
plain  that  the  two  plaintiff  corporations  in- 
volved here  were  not  organized  under  that 
act.  because  they  were  in  existence  and  doing 
business  long  before  its  passage.  Neither 
were  they  organized  under  section  1  of  the 
act  in  question,  for  that  was  not  promulgated 
until  February  28,  1913,  long  after  their  in- 
auguration. It  was  within  the  province  of 
the  Legislature  to  supply  a  definition  of  the 
term  "trust  company"  for  the  purposes  of  the 
act  and  It  has  done  so  In  section  2,  thus  lim- 
iting the  appellation  to  two  certain  classes 
of  corporations  to  neither  of  which  the  plain- 
tiffs belong.  This  being  a  penal  statute  sub- 
ject to  strict  construction.  It  cannot  be  ex- 
tended beyond  Its  express  terms,  and  it  would 
be  wrong  for  the  defendants  to  attempt  to 
force  the  plalntlfb  into  liquidation  under  cov- 
er of  the  proTlsions  of  this  act 

[S]  StiU  further,  wftbin  the  meaning  of 
Loratseu  T.  Union  Fishermen's  CoH>peratlTe 


Packing  Co.,  143  Pac.  621,  flled  July  21,  1914, 
we  hold  It  to  be  an  unreasonable  exercise  of 
the  police  power  to  compel  the  plaintiffs  to 
abandon  the  word  "trust"  upon  which  their 
commercial  standing  has  been  founded,  and 
their  credit  established  through  a  long  coarse 
of  years.  The  same  reasoning  applies  to  the 
attempt  to  force  them  out  of  business  unless 
they  will  multiply  their  capital  tenfold.  The 
terms  of  the  contract  between  them  and  the 
state  were  accepted  by  the  state.  To  arbitra- 
rily require  them  to  Increase  th^r  capital 
stock  would  be  to  violate  the  terms  of  Its 
contract  as  much  as  If  A  should  agree  to 
sell  a  piece  of  property  to  B.  for  $5,000,  and 
when  B.  tendered  the  money  the  former 
should  require  him  to  pay  f  50,000.  The  exer- 
cise of  the  police  power  must  be  reasonable 
and  have  a  rational  application  to  the  peace, 
health,  and  safety  of  the  people,  and  must  not 
violate  any  constitutional  right  Primarily 
the  exardae  of  the  police  power  means  regu- 
lation and  not  extinction.  It  would  be  prop- 
erly applied  in  the  present  Instance  by  such 
rules  as  would  fairly  operate  to  promote  the 
observance  of  their  charter  powers  and  re- 
siM»isIblUtleB  by  the  plaintiffs  without  direct 
destruction  or  violation  of  their  vested  rights, 
bat  it  would  be  unreasoi^able  to  enforce  such 
regulations  as  would  practically  obliterate 
tbem  or  compel  them  to  a  breach  of  their 
own  contracts  lawfuly  made. 

For  these  reasons  the  circuit  court  was 
correct  In  Its  decision  overruling  the  demur- 
rer. The  decree  is  affirmed  in  each  case. 

McBRTDE,  C.  and  MOOBS  and  BAM- 
SBT,  ooncnr. 


SABGBNT,  State  Superintendent  of  Banks,  t. 
OREGON  SATINU8  ft  LOAN  CO. 

(Supreme  Court  oi  Oregon.    Nov.  10,  IMA.) 

BAITKS  and  BAVKIRO  (I  2*)— STATDTOET  REO- 
DUTIOn— "BaITK  OB  BAHKKB"— "BANCIMO 

Business" — "Obdeb." 

A  savings  and  loan  company,  issaing  bonds 
by  which  it  agreed  to  pay  to  the  order  of  the 
obligees,  at  a  sswcified  time,  a  sum  equal  to  all 
payments  made  thereon,  with  interest  com- 
pounded semiannaally,  and,  In  the  case  of  a 
certain  class  of  bonds,  the  pro  rata  share  of  the 
net  earninxs  of  bonds  in  that  class,  with  the 
right  to  toe  bolder  to  withdraw  all  mooey 
paid,  without  interest,  or  with  interest  at  dif- 
ferent rates,  dependent  on  the  time  that  elapsed 
before  the  withdrawal,  was  subject  to  It.  O.  Ij. 
§  4563,  providing  that  any  person,  linn,  or  cor- 
poration having  a  place  of  l>usiDess  within  the 
state,  where  credits  are  opened  by  the  deposit 
or  collection  of  mone^,  currency,  or  negotiable 
paper,  subject  to  be  paid  or  remitted  upon  draft, 
receipt,  check,  or  onier,  shall  be  regarded  as  a 
"bank  or  l»nker"  and  as  doing  a  "banking  buei- 
nees,"  since,  while  it  was  not  its  purpose  to 
engage  in  a  general  banking  business,  the  ex- 
ercise of  any  single  function  falling  within  tbe 
statutory  definition  will  suffice,  and  the  bonds, 
being  assignable  by  tiieir  terms,  possessed  tbe 
attributes  of  an  "order,"  which  as  commonly 
understood  Is  something  in  tbe  nature  of  a  bill 
payable  In  money  or  its  equivalent,  but  in  a 
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more  eztenslre  sense  Includes  a  direction  or 
request  to  pay  over  money  or  other  things  de- 
posited to  the  credit  of  the  drawer. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  f  2;  Dec  Dig.  «  2.* 

For  other  definitions,  see  Words  and  Phnsas, 
First  and  Second  Series,  Banking;  Urdex.J 

DqiartDient  2.  Aivpeal  ftom  Ginnilt  Ooiirt, 
Marion  County;  William  Galloway,  Jndge. 

Suit  for  an  injunction  by  8.  G.  Sargent,  as 
Superintendent  of  Banks  of  the  State  ct  Or- 
^on,  against  the  Oregon  SavingB  &  Loan 
Company.  From  a  Judgment  for  defendant 
on  demurrer,  plaintiff  appeals.  Beversed. 

J.  A.  Benjamin,  of  Salem  (A.  H.  Crawford, 
Atty.  Qen.,  and  James  W.  Crawford,  Asst 
Atty.  G«a.,  on  the  brief),  for  appellant  B. 
J.  Adams,  of  Eugene,  for  r^pondent 

HcNARY,  J.  In  bis  official  capacity  as 
superintendent  of  banks,  Mr.  B.  G.  Sargent 
brings  this  suit  to  restrain  defeudant  from 
engaging  In  the  business  of  banking  without 
first  having  complied  with  the  statutes  rel- 
ative thereto.  It  Is  conceded  that  the  only 
problem  for  Judicial  solution  concerns  the 
construction  to  be  placed  on  the  contracts  or 
bonds  which  defendant  is  desirous  of  Issu- 
ing to  Its  prospective  customers.  Stated  more 
directly,  the  Inquiry  la:  Do  the  terms  of  the 
contract  or  bond  bring  the  transaction  with- 
in the  operation  of  section  4568,  L.  O.  L.? 

"Any  person,  fimit  or  corporation  (except  oa- 
tiunal  banks)  baring  a  place  of  business  within 
this  state  where  cridits  are  opened  by  the  de- 
posit or  collection  of  money  or  currency  or  nego- 
tiable paper  subject  to  be  paid  or  remitted  up- 
on draft,  receipt  check,  or  order,  shall  be  re- 

farded  as  a  bank  or  iMUiker,  ana  as  doing  a 
anking  bnainess  under  the  provisimis  of  this 
act." 

The  sufficiency  of  the  complaint  was  dial- 
lenged  by  a  demurrer.  The  drcult  court 
sustained  the  attack;  hence  this  appeal* 

To  unfold  understandlngly  the  essoitlal  na- 
ture a€  the  controversy  Impels  both  an  ex- 
position and  analysis  of  the  contracts  which 
are  In  eztenso,  as  follows: 

Class  r.  6  Per  Cent  Guaranteed.  No.  2. 
Irregular  Payment  Profit-Sharing  Bond. 

Know  ell  men  by  these  presents  that,  in  con- 
sideration of  the  payments  entered  herein,  the 
Oregon  Savings  &  I^oan  Company,  of  Eugene, 
Oregon,  hereby  agrees  to  pay  to  the  order  of 
 ,  of  —  ,  his,  her,  or  their  heirs,  repre- 
sentatives, or  assigns,  six  years  after  date  here- 
of, a  sum  equal  to  all  the  payments  made  here* 
on,  together  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum,  compounded  semi- 
annually, and  the  pro  rata  share  of  all  the  net 
earnings  of  the  bonds  in  this  class. 

It  is  understood  and  agreed  that  all  the 
money  paid  on  this  bond  may  be  withdrawn  at 
any  time  without  interest  if  before  six  months; 
and  with  interest  at  the  rate  of  four  per  cent, 
per  anaom  if  after  six  months,  and  with  inter- 
eat  at  the  rate  of  six  per  cent,  per  annum  If 
after  one  year  from  the  dnte  of  payment 

It  is  also  agreed  that  moneys  paid  hereon 
may  be  withdrawn  only  upon  preaentatiun  of 
this  bond  by  the  owner  thereof  or  his  legal  rep- 
resentative, and  should  the  bond  be  presented 
for  payment  by  another  than  the  pierson  to 
whom  It  is  issued,  the  Oregon  Savings  &  Loan 
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Company  may  take  such  reasonable  time  as 
may  be  necessary  to  assure  itself  tiu.t  the  party 
presenting  it  is  lawfalty  entitled  to  receive  pay- 
ment 

It  is  also  nnderstood  and  agreed  that  this 
bond,  with  the  Interest  and  profits,  is  payable 
on  demand  out  of  any  funds  on  hand  at  the 
time  of  such  demand  not  set  aside  for  loam 
actually  made. 
,It  Is  also  further  understood  and  agreed  that 
under  all  ordinary  conditions  the  money  kept 
on  hand  and  the  moneys  coming  in  from  loans 
and  bonds  will  be  sufficient  to  pay  all  withdraw- 
al demands  prompUy,  but  that.  Aould  any  ex- 
traordinary conditions  arise,  when  the  funds  on 
hand  are  not  sufficient  to  pay  instantly  any 
demand,  the  said  Oregon  Savings  ft  Loan  Com- 
pany may  require  notice  of  withdrawal,  which 
notices  shall  be  filed  and  paid  in  the  order  re- 
ceived and  filed,  from  the  first  moneys  coming 
in,  and  no  dividends  shall  be  paid  or  new  loans 
made  until  such  withdrawal  demands  are  paid 
in  fun. 

It  is  also  further  understood  and  agreed  that 
in  consideration  of  the  profit-sharing  features 
of  this  bond,  no  part  of  the  payments  made 
hereon  than  the  whole  can  be  withdrawn 
on  demand,  but  the  owner  of  this  bond  may  bor- 
row any  amount  not  exceeding  the  total  amount 

?'aid  hereon  out  of  any  funds  on  hand  available 
or  loans,  for  such  time  as  be  may  desire,  pledg- 
ing this  bond  as  secnri^  for  th«  payment  ot 
such  loan  and  paying  the  rate  ttf  interest  then 
prevailing  on  real  estate  loana 

In  witness  whereof,  the  Oregon  Savings  & 
Loan  Company  has  caused  this  bond  to  be  ex- 
ecuted by  its  president  and  secretary,  under 
express  authority  of  its  board  of  directors,  and 

its  corporate  seal  affixed  this    day  of 

 ;  191-.        [Seal.1  C8Ignaturea.J 

Claas  O.      6  Per  Cent  Guaranteed.      No.  2. 

Irregular  Payment  Bond. 
Know  all  men  by  these  presents  that  In  con- 
sideration of  the  paymenta  entered  herein,  the 
Oregon  Savings  &  Loan  Company,  of  ISugene, 
Oregon,  hereby  agrees  to  pay  to  tiie  order  at 
 ,  of  ,  his,  her,  or  their  hriis,  repre- 
sentatives, or  assigns,  on  or  after  one  year  from 
the  date  of  this  bond,  a  sum  equal  to  all  the 
payments  made  hereon,  less  all  amounts  with- 
drawn, together  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum  pa^ble  semi- 
annually on  the  first  days  of  January  and  July 
of  each  year.  All  payable  at  the  office  of  the 
Oregon  Savings  ft  Loan  Company,  at  Eugene, 
pregon. 

It  is  understood  and  agreed  that  any  or  all  of 
the  money  paid  on  this  bond  may  be  withdrawn 
at  any  time  without  interest  if  before  six 
months,  and  with  interest  at  the  rate  of  fonr 
per  cent  per  annum  if  after  six  montfaa  and 
under  one  year  from  the  date  of  payment 

It  Is  also  agreed  that  moneys  paid  hereon  may 
be  withdrawn  only  upon  presentation  of  this 
bond  by  the  owner  thereof,  or  his  legal  represen- 
tatives, and  should  the  bond  be  presented  for 

Raymcnt  by  another  than  the  person  to  whom  it 
I  issaed,  the  Oregon  Savings  ft  Loan  Company 
may  take  such  reasonable  time  as  may  be  nec- 
essary to  assure  itself  that  the  party  pretentmg 
it  is  lawfully  mtitled  to  receive  payment 

It  is  also  understood  and  agreed  that  this 
bond  with  the  Interest  thereon  is  payable  on 
demand  out  of  any  funds  on  band  at  the  time  of 
such  demand,  not  set  aside  for  loans  actually 
made.  It  la  also  further  understood  and  agreed 
that  under  all  ordinary  conditions  the  money 
kept  on  hand  and  the  money  coming  In  from 
loans  and  bonds  will  be  sufficient  to  pay  all 
withdrawal  demands  promptly,  but  that  should 
any  extraordinary  conditions  arise  when  the 
funds  on  hand  are  not  sufficient  to  pay  iustant- 
any  demands,  the  said  Oregon  Savings  ft 
an  Company  may  require  notice  of  withdraw' 
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il,  wblch  Dotice  shall  be  filed  and  paid  In  the 
oraer  received  and  filed,  from  the  nnt  moneTB 
coming,  and  do  dividaidB  i^l  be  paid  or  new 
loans  made  ontU  nteb  withdrawal  oemandB  ue 
paid  in  fun. 

In  witnesB  whereof,  the  Oregon  Sayings  ft 
Loan  Companj  has  canted  this  bond  to  be  exe- 
cnted  by  its  president  and  secretary  under  ex- 
press authority  of  its  board  of  (Erectors,  and  its 

corporate  seal  afBxed  this    day  of  —  , 

191-.       [Seal.]  [Signatures.] 

Counsel  for  defendant  argues  that  trans- 
BCtfng  business  In  the  manner  outlined  In  the 
contracts  does  not  constitate  a  banking  bnsl- 
oess  as  defined  b;  the  aectloa  of  tiie  statute 
heretofore  qnoted. 

It  Is  admitted  that  the  police  power  of  the 
state  takes  a  wide  range  In  the  regulation 
of  the  banking  business  and  that  the  statu- 
tory definition  found  In  section  4S63,  supra, 
does  not  offend  against  any  constitutional  in- 
hlbtdon.  Having  the  power  to  regulate,  the 
state  may  impose  such  restraints  as  may 
seem  best  calculated  to  conserve  the  pecnnla* 
ry  interests  of  Its  dtlzois.  Tike  fundamental 
purpose  of  relating  the  bankli^  bnslneBS  la 
to  Insure  the  safe^  of  deposits.  Tbe  state, 
as  guardian  of  the  piUtllc  interests,  is  legiti- 
mately concerned  In  the  atrengtli  and  In^rl- 
ty  (tf  the  banking  Institution  engaged  In  busi- 
ness within  Its  confines,  and  should  carefully 
guard  all  the  reetralnts  which  the  wisdom  of 
tbe  Legislature  has  devised  for  Indlrldnal  and 
pnbUc  security.  So,  If  defendant  Is  exercising 
any  one  or  more  functions  falling  within  the 
wording  of  the  statute,  that  business  must 
conform  to  the  r^olatlons  prescribed  by 
statute. 

It  Is  not  necessary  for  us  to  go  to  the  lexl- 
a^raphers  or  legal  writers  to  determine  what 
constitutes  banking,  or  to  obtain  the  accept- 
ed definition  of  a  bank,  as  the  statute  relieves 
as  of  that  duty.  It  Is  obvious  from  the  read- 
ing of  the  contracts  proposed  to  be  issued  by 
defendant,  that  the  central  purpose  of  de- 
fendant Is  not  to  engage  in  a  general  banking 
business;  but  it  Is  not  required  that  de- 
fendant transact  the  various  kinds  of  busl- 
oess  enumerated  In  the  statute  in  order  to 
be  a  bank  within  tbe  purview  of  the  statute. 
The  exercise  of  any  single  fonctlou  falling 
within  the  statutory  definition  will  suffice. 
Midile  on  Banks  and  Banking,  vol.  1,  p.  11. 

Applying  the  legislative  definition  to  the 
cmtracts  or  bonds  in  question,  we  observe 
that  defendant  is  a  corporatitm  having  a 
place  of  business  within  the  state;  that  it 
proposes  to  open  credits  with  its  patrons  by 
the  deposit  of  money  subject  to  be  paid,  re- 
mitted, or  withdrawn  at  stated  intervals  of 
fime  upon  the  presentation  of  the  bond  which 
Is  Issued  to  the  customer  at  the  time  of  the 
deitosit  of  tbe  money.  True  It  Is  that  the 
statute  does  not  Include  tbe  words  "bond" 
or  "contract,"  yet  this  Is  not  essential  when 
ttie  medium  by  which  the  money  on  deposit 
1b  withdrawn  is  Included  within  tbe  descrip- 
tion of  the  instruments  contained  in  tbe 
statute.  The  word  "order"  may  well  Include 


the  txKid  Issued  by  defendant  as  eyMence  of 
its  Indebtedness  to  the  depositor,  as  by  its 
very  terms  it  Is  made  assignable  and  pos- 
sesses the  attributes  of  an  order  having  for 
its  purpose  the  payment  of  money.  As  com- 
monly understood,  an  order  ia  something  In 
the  nature  of  a  bill,  payable  In  money  or  its 
equivalent ;  but  In  a  more  extensive  sense  It 
includes  a  direction  or  request  to  pay  over 
money  or  other  things  dei)osited  to  the  cred- 
it of  the  drawer.  I^lle  v.  State,  10  Wyo. 
10.  66  Paa  849,  69  Paa  2;  People  v.  Smith. 
112  Mich.  192.  TO  N.  W.  466,  67  Am.  St  Rep. 
392;  State  T.  Nevlns,  23  Vt  619;  28  Cyc. 
1609. 

The  necessity  for  the  regulation  of  corpo- 
ratl(ma  condnctli^  the  character  of  business 
In  wMtii  defendant  proposes  to  engage  Is 
Just  as  apparent  as  It  Is  In  tlie  case  of  a 
regular  banking  Instltatloii.  By  the  t^rms 
of  the  bonds  under  consideration,  defendant 
proposes  to  recrive  deposits  from  all  persons 
desiring  to  patronize  Ite  plan  of  (Veratlon. 
The  patron  may  at  any  time  withdraw  his 
deposits,  but  In  doing  so  he  relinquishes  his 
rlibt  to  interest  if  the  withdrawal  occors 
within  six  months ;  after  that  time  he  Is  m- 
tltled  to  interest  at  a  graduated  rate,  depend- 
ent upon  the  length  <^  time  his  deposits 
remain  with  defendant  We  can  dlscon  no 
difference  In  the  8itaatl<m  of  a  customer  who 
deposits  money  in  an  institution  which  has 
failed,  whether  It  be  In  a  bank  doing  a  gener- 
al banking  business,  where  mOney  is  left  on 
deposit  subject  to  check,  and  In  a  commercial 
institution,  where  money  Is  deposited  subject 
to  be  withdrawn  upon  the  surrender  of  an  in- 
strument, whatever  may  be  Its  character. 

While  the  record  is  nude  of  any  fact  point- 
ing to  a  want  of  solvency  in  defendant,  yet 
Its  scheme  or  plan  of  operation  falls  within 
the  regulative  embrace  of  the  statute,  and 
therefore  it  must  conform  to  the  law  as  com- 
pletely as  though  its  engagement  was  to  op- 
erate a  bank  in  the  sense  In  which  It  Is  com- 
monly understood. 

From  these  deductions,  we  are  forced  to 
conclude  that  the  circuit  court  erred  In  Ite 
Judgment,  and  that  the  decree  most  be  re- 
versed. 

UcBRIDB*  0.  J.,  and  EAKIN  and  BAM- 
SEY,  JJ.,  concur ;  BEAN,  J.,  taking  no  part 
in  the  ctmsldfiration  of  this  eaa& 


BEIRL  V.  COLUMBIA  COUNTY  et  at 
(Supreme  Court  of  Or^n.    Nov.  10,  1914.) 
1.  Dlkctioms  a  18*)— QvAunoAnoN  or  Tor- 

KBS-^TATUTB— VAUOm'. 

In  Const  art  2,  S  2,  describing  the  quali- 
fications of  electors  In  all  electiona  not  other- 
wise provided  for  by  the  Constitution,  and  lim- 
iting the  right  of  suffrage  at  elections  to  male 
persons,  the  word  "elections"  does  not  include 
all  acts  of  voting,  but  refers  only  to  elections 
of  public  officers;  and  hence  L.  O.  L.  }  6391. 
providing  that  any  citizen  of  the  state,  male 
or  female,  21  years  of  age,  and  a  bona  fide  reai- 
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deot  of  tb«  dbtrict  for  30  dam  havlnz  real 

Eroperty  therein,  the  title  of  wbicn  Li  in  oia  or 
er  own  name,  on  which  he  Is  liable  to  a  tax, 
may  vote  at  an;  district  road  meeting  to  anthor- 
ize  a  road  tax,  doea  not  violate  the  coostitntional 
provision. 

[Ed.  Note.— For  other  cases,  see  Blectlons, 
Gut  Dig.  f  2S;  Dee.  IHg.  I  18.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Election,] 

2.  HiQHWATS   (I  127*)— Taxto— LlVT— "IdB- 

OAI,  VOTKBB"— "FRBEHOLDSB"— "TAXPATIB." 

Ll  O.  L.  I  6391,  proiddes  that  an;  adult 
citizen^  male  or  female,  a  bona  fide  resident  of 
the  dirtrict,  having  real  property  therein,  stand- 
ing in  his  or  hec  own  name,  and  liable  for  a 
tax,  may  vote  at  an;  district  road  meeting. 
The  petition  for  sach  a  meeting  to  levy  a  spe- 
cial road  tax  and  the  notice  thereof  were  In  doe 
form,  but  the  minutes  of  the  meeting  red  ted 
a  lev;  on  all  taxable  property  in  the  diBtilct  to 
defray  the  cost  of  improvements.  The  certifi- 
cate to  the  count;  court  recited  that  the  im- 
provements were  determined  on  at  a  "meeting 
of  the  legal  voters  and  freeholders,  •  •  * 
and  b;  a  majorit;  vote  of  sach  freeholders  and 
legal  voters  at  such  meeting,"  but  in  stating  the 
lev;  of  the  tax  b;  the  meeting  it  was  not  stated 
b;  whose  votes  the  lev;  was  made.  It  was 
not  shown  that  on;  one  not  a  legal  voter  voted 
at  the  meeting,  or  that  the  tax  was  not  voted  by 
Uie  majorit;  of  the  legal  voters.  Beld,  that  the 
meeting  was  authorized  to  lev;  the  road  tax; 
that  as  eveiT  "legal  voter"  must  be  a  "tax- 
pa;er"  and  "beeholder,"  and  as  a  freeholder  and 
taxpayer  was  not  necessarily  a  "legal  voter," 
who  must  be  a  resident  owning  property  liable 
to  taxation,  and  as  eucb  a  '^freeholder,"  the 
words  "legal  voters"  should  have  been  used  In 
the  certificate,  but  that,  liberall;  construed,  the 
Irregnlority  in'usli^  the  word  "freeholder"  and 
in  one  case  "taxpayer"  did  not  invalidate  the 
lev;. 

[Ed.  Note.— For  other  cases,  see  HighwB;st 
Cent.  Dig.  S  884 ;  Dec.  Dig.  g  127.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Freeholder;  Legal 
Votw;  TuqwrcrJ 

1  B8TA3SB  a  4*^'TkEBH0lD"  —  "EBTAnEB 
OF  IUHKBITAIICB." 

Estates  of  freehold  are  divided  Into  those  of 
inheritance  and  those  not  of  inheritance.  All 
estates  of  inheritance  in  tenements  are  freehold; 
but,  since  fireeholds  embrace  estates  for  life  and 
those  of  indefinite  duration  which  may  endure 
for  life,  all  freeholds  are  not  "estates  «t  inher- 
itance. 

[Ed.  Note.— For  other  cases,  see  Estates,  Cent 
Dig.  i  4 ;  Dec.  Dig.  {  4.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estate  of  Inheritance ; 
Freehold.] 

4.  HlOHWATB  (I  9S*)— DXBTBIOT  ROAD  BIEBT- 

iHO— "Judicial  rRoBVNAL"— "Quasi  Irvk- 

BiOB  Political  Tbibunal." 

A  district  road  meeting  duly  petitioned  for, 
notified,  and  called  under  L.  O.  U  SS  63S1-6392. 
is  not  a  "judicial  tribunal,"  but  is  a  "quasi 
inferior  political  tribnnaL" 

[Ed.  Note.— For  other  cases,  see  Hi|diWE;s, 
Gent.  Dig.  H  308-312;  Dec.  Dig.  i  9S.* 

For  othflr  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judicial  TribanaL] 

5.  Taxatiow  (I  301*)— Lkvt  —  Vaumtt  — 

iBBEaULABITIES. 

The  evidence  of  the  lev;  of  a  tax  must  af- 
flrmativel;  appear  from  an  inspection  of  the 
record  of  the  meeting  of  the  electors  or  their 
representatives;  but  the  courts,  Id  coDStniing 
such  records,  will  disregard  irregularities  aad 


uphold  the  tax  80  l<mg  o  tlie  aabttwee  oC  « 
good  vote  sufficientl;  eppean. 

[Ed.  Note.— For  other  cbms.  we  Taxation, 
Cent.  Dig.  H  488-406,  &5-i06i  Dee:  Die. 
f  801.«] 

6.  HI0HWAT8  (I  127*)— TAXATtOEr— Yautdxtt 

or  Pboceedinqs. 

L.  O.  L.  8  6386,  providing  tiiat  ft  district 
road  meeting  legally  called  m&;  determine  what 
roads  shall  be  speciall;  improved,  provided  that 
the  proposed  improvements  sliall  have  been  first 
submitted  to  the  count;  court,  and  may  levy 
a  Bpeeial  tax  to  meet  such  improvements,  must 
be  construed  with  section  6387,  providing  that 
resolutionB  adopted  b;  district  road  mectlnn 
relating  to  improvements  and  tax  levies,  Bhall 
be  transmitted  to  the  count/  court  at  its  next 
regular  meeting  "fallowing  taa  adoption  of  such 
reaolationi,"  and  with  otiter  aeetiona  relating 
to  special  road  improvuDents;  so  that  resoln- 
tions  transmitted  to  tlw  coontar  ooarts  after  thtf r 
adoption  were  valid. 

[Ed.  Note.— For  other  caaes,  see  Highwayv. 
Cent  Dig.  8  384 ;  Dec.  Dig.  8  l^T.*] 

T.  HlOHWATS  (I  127*)— TAZAnon— PSOGSED- 
INOS. 

Under  L.  O,  L.  |  6886.  providing  tbat  dis- 
trict road  meetings  l^call;  called  ma;  determine 
special  road  improvements  and  levy  taxes  there- 
for, all  tiM  steps  neeessary  legally  to  caO  a  dis- 
trict road  meeting,  under  L.  O.  L  8|  6384^-6392, 
are  conditions  precedent  to  anthoritr  to  ler;  a 
Valid  tax. 

[Ed.  Note.— For  other  caaes,  see  Hl^ways, 
Cent  Dig.  I  384;  Dee.  DlgTl  127.*] 

Department  2.  Appeal  from  Circuit  Court, 
Columbia  County;  J.  A.  Eakln,  Judge. 

Action  by  Louis  Belrl  against  Columbia 
Count;  and  others.  Demurrer  to  complaint 
sustained,  and  decree  for  defendants,  and 
plaintiff  apj^eala.  ACBnned. 

R.  Sleight,  of  Partlaiid  (Stapleton  A 
Sleight,  of  Portland,  on  tbe  bri^,  tot  appd- 
lant.  W.  B.  Dillard,  of  Bugene,  tor  respond- 
enta. 

RAUSIDZ,  J.  Tbe  plalntlfl  wu,  at  aU  the 

dates  mentioned  In  tliis  optnlon,  tbe  owner  In 
fee  of  the  S.  W.  ^4  of  section  4  in  townsUp 
6  north,  range  2  west  of  tbe  Willamette 
Meiltian,  In  Oolumbta  county.  SaJd  land 
is  In  road  district  No.  S  In  said  counly,  and 
it  was  assessed  In  1912  for  the  piupose  of 
taxati<»,  at  th«  sum  of  98>610,  1^  the  proper 
officer  of  said  county,  A  special  road  dis- 
trict meeting  for  said  road  district  No.  5 
was  held  in  said  district  on  December  21, 
1912,  pursuant  to  petition  and  notice.  Said 
special  district  road  meeting,  when  convened, 
as  stated  supra,  appointed  a  committee  to 
go  over  the  roads  In  said  district  and  ex- 
amine them  and  to  draft  resolutions  concern- 
ing special  road  Improrements  in  said  district 
and  in  relation  to  levying  a  special  tax  to 
defray  the  expense  of  tbe  proposed  Improve- 
ments. After  appointing  said  committee,  said 
district  road  meeting  adjourned  to  reconvene 
at  the  same  place  on  December  28,  1912,  at 
1  o'clock  p.  m.  Said  district  road  meeting 
reconvened  on  December  28,  1912,  according 
to  said  adjournment,  and,  after  It  had  so  re- 
convened, said  committee  reported  to  said 
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meeting  resolnttona  concerning  said  proposed 
special  road  Improvements,  containing  spec- 
ifications, estimates,  etc.  The  said  resolu- 
tions for  said  proposed  road  Improvements 
were  adopted  by  said  meeting.  At  said  meet- 
ing it  was  moved  and  seconded  that  said 
meeting  levy  an  SH-mUI  tax  od  all  of  the 
taxable  property,  real  and  personal.  In  said 
road  district  No.  B,  to  defray  the  expenses  of 
the  Bald  Improvements.  This  motion  or  reso- 
IntioD  was  adopted  by  said  meeting.  On 
Decanter  28,  1012,  the  chairman  and  the 
aeeretary  of  said  meeting  reported  In  writ* 
Ing  to  the  eouD^  coort  of  said  coonty  the 
road  improvements  that  said  meeting  had  de- 
cided should  be  made,  as  stated  above,  and 
Oie  making  of  said  levy  of  an  8%-mlU  tax 
<ni  all  of  the  property  of  said  road  district, 
to  obtain  funds  to  defray  the  expense  thereof, 
etc.  On  Staauaj  6,  1913,  the  county  court 
of  said  county  made  and  entered  an  order 
thereo!^  arororlng  the  resolutions  adopted  by 
Bald  district  road  meeting  for  road  improve- 
ments in  said  road  district  No.  6,  and  the 
levying  of  said  8%-miU  tax  to  obtain  fonds 
to  defray,  the  expense  of  said  Improvemoits. 
The  proceedings  of  said  district  road  meeting 
rdatlng  to  said  jnoposed  road  improvements 
and  the  levy  of  said  tax,  Inelndtng  the  peti- 
tion for  the  calUng  of  said  meeting,  and  proof 
of  the  posting  of  notice  thereof,  etc*  were 
presmted  to  the  county  court  of  said  eotm^, 
and  in  making  the  tax  levy  for  that  year  said 
court  Included  therein  the  8)&-n)Ul  tax  upon 
the  pTopatj  of  said  district,  levied  by  said 
district  road  meeting,  as  stated  supra,  for 
q>eelal  road  improvements  to  be  made  in 
said  district  The  county  derfe  of  said  couu- 
ty,  in  extending  the  taxes  upon  the  assess* 
m^t  roll  of  said  county,  entered  against  the 
said  real  property  of  the  plaintiff  the  sum  of 
$124:93  for  county,  school,  and  general  road 
taxee,  and  the  sum  of  $81.68  for  special 
road  tax  in  said  road  district  No.  G,  and 
thereafter .  and  before  March  1,  1913,  said 
county  clerk  delivered  to  the  defendant  A. 
E.  Hiompson,  as  sheriff  and  tax  collector  of 
said  county,  a  transcript  of  said  assessment 
roU  with  the  amounts  of  taxes  against  the 
plaintiff's  said  property  extended  thereon, 
as  aforesaid,  and  attached  to  said  transcript 
a  warrant  for  the  collection  of  said  taxes. 
The  said  sum  of  $81.68  is  the  amount  of  the 
q>ecia]  road  tax  on  the  plaintiff's  said  real 
property  levied  at  said  district  road  meeting 
In  said  road  district  No.  6,  as  stated  above. 

Prior  to  the  commencement  of  this  suit, 
the  plaintiff  tendered  to  the  tax  collector  of 
said  ooQUty  all  of  the  said  taxes  assessed 
against  bis  said  land,  except  said  sum  of 
$81.68.  The  plaintiff  broaght  this  suit  to  ob- 
tain a  decree  declaring  said  special  road  tax 
of  981.68  Invalid  and  to  ujoin  the  collection 
ttamof: 

The  defendants  demurred  to  the  comjdaint, 
alleBlng,  Inter  alia,  that  It  does  not  state 
tacts  mffident  to  constitute  a  cause  of  suit. 


The  court  belo^  sustained  the  demurrer,  etc. 
The  plaintiff  appeals,  and  assigns  as  error 
the  sustaining  of  said  demurr^.  The  peti- 
tion for  the  meeting  of  the  legal  voters  of 
said  road  district  No.  6  Is  in  the  following 
words: 

"Petition  to  supervisor  to  call  meeting.  To 
Fritz  Anliker,  Boad  Supervisor,  Road  District 
No.  5,  Columbia  County,  Oregon;  We,  tlie  un- 
dereigned,  legal  voters  and  freeholders  residing 
within  the  above  detignated  road  district  No. 
6,  Columbia  county,  O^gon,  respectfully  peti- 
tion that  you,  aa  such  road  supervisor  of  said 
district,  call  a  district  road  meeting  of  the  le^l 
voters  of  said  district  for  the  purpose  of  levyinK 
a  tax  for  the  special  Improvement  of  the  roads 
In  said  road  district  and  for  any  other  business 
whidL  may  properly  come  before  said  meeting, 
and  that  you  call  such  meeting  to  be  held  not 
later  than  December  21, 1912. 

"F.  H.  Clark. 

*a<oui8  Burkhard. 

"Henry  WaBsen. 

"J.  B.  TrumiiQ. 

"H.  M.  Fowler." 

The  following  is  a  copy  of  the  notice  for 
the  said  district  road  meeting  that  was  Is- 
sued and  posted  by  the  road  supervisor: 

"Notice  of  District  Road  Meeting,  Road  District 
No.  5,  Columbia  County,  Oregon, 

"Notice  is  hereby  siren  that  io  pursuance  of  a 
petition  duly  signed  by  Sve  freeholders  and  legal 
voters  ot  road  district  No.  5,  Columbia  Coun- 
ty, Or^on,  and  presented  to  the  undersigned 
road  Bui>erviBor  of  said  district,  a  district  road 
meeting  of  the  legal  voters  of  said  district  No. 
B  wiU  be  held  at  Red  Men's  HaU,  Goble,  Ore- 
gon, on  the  2lBt  day  of  December,  1912,  at  1:00 
p.  m.,  for  the  purpose  of  voting  a  special  road 
tax  for  Twrmanent  roads. 

"Dated  this  10th  day  of  December,  1912. 
"F.  Aniiken 

"Road  Supervisor  of  R.  D.  No.  6,  Columbia 
Coanty,  Oregon." 

The  complaint  alleges  that  said  tax  levied 
fm  the  proper^  of  the  plaintitt  as  aforesaid 
is  void  for  the  fbllowing  reasons: 

'7bat  the  same  was  attempted  to  be  levied 
undtf  and  by  virtue  of  sections  6384  to  6392, 
inclusive  of  Lord's  Oregon  Laws,  and  that  sec- 
tion 6391,  providing  the  qualifications  for  elec- 
tors who  may  vote  at  such  road  district  elec- 
tions, Is  unconstitutional  and  void,  Lq  that  it 
provides  different  qualiflcatione  for  the  voters 
at  such  elections  than  those  prescribed  by  sec- 
tion 2  of  article  2  of  the  Constitution,  and  in 
that  said  statute  conflicts  with  section  1  of 
article  2  of  the  Constitution  by  admitting  women 
to  the  right  to  vote  at  such  election  contrary  to 
the  Constitution  tn  force  at  that  ttme." 

"Tb&t  said  attempted  levy  of  special  tax  at 
such  road  district  meeting  was  also  void  for  the 
reason  that  no  record  of  a  legal  action  of  the 
persons  authorised  to  levy  such  tax  at  such 
meetina  was  preserved,  the  minutes  of  the  meet* 
ing  held  diowlng  that  the  tax  in  question  was 
levied  or  attempted  to  be  levied  by  a  majority 
vote  of  snob  treeholdera  and  legal  voters  as 
attended  the  meeting,  instead  of  showii^  that  It 
was  adopted  by  a  majority  of  the  legal  voters 
only.  Th&t  the  minutes  of  said  meeting  show 
upon  their  face  that  a  portion  of  the  persons 
voting  at  sodi  election  may  have  been  freehold- 
ers only  and  not  voters.  That  the  minutes 
failed  to  show  any  resolution  adopted  at  such 
meeting  as  required  by  Isw  and  the  said  proceed- 
ings were  illegBl  and  void  for  the  reason  that 
the  minutes  show  upon  their  face  that  the  per- 
sons attempting  to  hold  the  meeting  failed  to 
first  present  to  the  county  court  the  proposed 
Imurovements  and  character  and  manner  thereof 
before  acting  upon  the  same  as  nqulred  by  see- 
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tlon  6383,  Lord's  Oregon  Law»,  and  for  the  rea- 
sons aforesaid  the  said  attempted  levy  of  eald 
tax  is  Toid  and  nnaotborixed."^ 

[1]  The  first  point  alleged  against  the  Ta- 
Udlty  of  said  tax  levy  Is  that  section  6391, 
L.  O.  L.,  is  contrary  to  sections  1  and  2  of 
artl(de  2  of  the  Constitution.  Section  1  of 
article  2,  supra,  declares  that  all  elections 
shall  be  free  and  equal,  and  section  2  of  said 
article  as  it  was  In  1903,  when  section  6391, 
supra,  was  enacted,  limited  the  right  of  suf- 
frage at  elections  to  male  per8<Ha8.  Section 
6391,  supra.  Is  as  follows: 

"Any  citizen  of  this,  state,  male  or  female,  who 
is  twenty-one  years  of  age,  and  has  been  a  bona 
fide  resident  of  the  district  for  thirty  days  im- 
medbitely  preceding  the  meeting  or  election,  and 
has  real  property  in  the  district,  the  titie  to 
which  Is  in  his  or  her  own  name,  on  which  he 
or  she  is  liable  or  subject  to  pay  a  tax,  shall 
be  entitled  to  vote  at  any  distrliet  load  meet- 
ing," etc. 

At  the  time  that  this  suit  was  commoiced 
and  prior  thereto,  It  Was  an  unsettled  ques- 
tion whether  section  2  of  article  2  of  the 
Constitution  applied  to  votes  taken  at  road 
meetings  or  at  elections  other  than  for  pub- 
lic officers ;  but  that  question  was  settled  by 
this  court  in  the  case  of  the  Or^on-Wlscon- 
sln  Timber  Holding  Co.  v.  Coos  Coimty  et  al., 
142  Pac.  579,  decided  In  July  last  In  that 
case  the  syllabus  Is  In  part  as  follows: 

*'In  Constitntlon,  art  2.  |  2,  prescriblnf  the 
Qualifications  of  electors  in  all  elections  not  oth- 
erwise provided  for  by  the  Constitntion,  the 
word  'elections'  does  not  include  all  acts  of  vot- 
ing or  selection,  but  refers  only  to  elefrtions  of 
public  officers,  and  section  6391,  li.  O.  L.,  pre- 
scribing different  QualiflcatioDs  nt  voters  at  an 
election  to  authorise  a  special  tax  in  a  road  dis- 
trict, does  not  violate  uw  constltatlonal  provi- 
sion/' 

That  case  Is  directly  .In  point,  and  holds 
that  section  6391,  L.  O.  L.,  Is  constitutional. 
It  holds,  also,  that  section  2  of  article  2  of 
the  Constitution  applies  only  to  elections  of 
public  officers.  We  approve  and  follow  that 
case,  and  hold  that  section  6391,  supra.  Is 
constitutional  and  valid. 

[2-S]  2.  The  next  objection  to  the  validity 
of  the  said  tax  levy  Is  based  on  the  fact 
that,  In  one  place  in  the  minutes  of  said  dis- 
trict road  meeting,  the  word  "taxpayers" 
was  used  where  the  words  "legal  voters" 
should  have  been  used,  and  that  in  Uie  cer- 
tificate or  notice  submitted  to  the  county 
court  concerning  the  resolutions  adopted  and 
the  said  special  road  tax  levied,  by  said  dis- 
trict road  meeting,  as  stated  supra,  the  chair- 
man and  secretary  of  said  meeting  stated 
that  the  proposed  Improvements  and  the 
character  and  manner  thereof,  etc,  "were 
determined  upon  as  herein  stated  at  a  road 
district  meeting  of  the  legal  voters  and  free- 
holders residing  In  aald  district  No.  S,  and 
by  a  majority  vote  of  such  freeholdera  and 
1^1  voters  at  such  meeting,"  ete.  Further 
on  In  said  certificate  or  notice,  It  is  stated: 

"That,  also,  at  said  meetinz  a  levy  of  eight 
and  one-half  mills  on  the  dollar  upon  all  tax- 
able property,  real  and  personal,  in  said  Road 
District  NOb  6*  was  made  as  a  special  tax 


for  the  year  1913.  for  the  purpose  of  raising 
fnnds  with  which  to  defray  the  expenses  of  sii<  n 
proposed  special  improvanents  in  said  road  dis- 
trict Ho.  6." 

The  words  "legal  voters"  should  hav*  been 
used  in  the  minutes  of  said  meeting  Instead 
of  "taxpayers."  The  word  "fretfiolders" 
should  not  haT«  beax  used  In  Hild  certtflcats 
or  notice  at  all.  Said  word  was  used  In  aald 
certificate  only  In  stating  by  whom  tlie  pro- 
posed tmproTemente  for  said  road  district 
and  their  character  and  mannw  were  "de- 
termined."  It  is  there  steted  that  they  were 
"determined"  by  a  majority  vote  of  the  free- 
holders and  legal  voters  of  the  district ;  but. 
when  said  certificate  states  that  an  S^-mlll 
tax  was  levied  at  said  meeting,  it  does  not 
state  by  whom  It  was  levied.  It  says  that 
It  was  levied  at  said  meeting;  but  it  la  not 
stated  that  freeholders  had  anydilng  to  do 
with  levying  the  said  tax. 

Under  section  6391,  supra,  every  legal  vot- 
er at  a  district  road  meeting  must  be  a  "tax- 
payer" and  a  "freeholder,"  but  a  freeholder 
and  taxpayer  Is  not  necessarily  a  l^al  vot- 
er, because  a  legal  voter,  among  other  things, 
must  be  21  years  old,  a  resident  of  the  dis- 
trict, and  own  real  property  in  the  district 
standing  In  his  name  upon  which  he  Is  lia- 
ble to  pay  taxes.  Such  an  owner  of  real 
property  Is  a  freeholder.  Prof.  Washburn, 
in  volume  1  of  his  work  on  Beal  Proi>erty  (6th 
Ed.  p.  62),  describes  a  freehold  estate  thus: 

"Estates  of  freehold  are  again  divided  into 
thtne  of  inheritance  and  those  not  of  Inheritonce. 
All  estates  of  inheritance  in  tenements  are  free- 
hold, but  the  converse  of  the  proposititXL  is  not 
true,  since  freeholds  embrace  estates  tot  life 
and  those  of  Indefinite  duratiw,  which  may  en- 
dure for  lifd." 

The  l^al  rotors  of  said  dlatrlct  road  meet- 
ing were  "taxpayers**  and  "freeholders,**  but 
there'  are  taxpayers  and  "freeholders"  who 
are  not  legal  voters  at  such  a  meeting. 

The  complaint  does  not  all^  that  any 
person  voted  at  said  meeting  that  was  not  a 
1^1  voter  thereat,  or  that  said  tax  was  not 
levied  by  a  majority  vote  of  the  legal  voters 
of  said  road  district  The  complaint  alleges 
that  said  apedal  road  district  meeting  tat 
district  No.  S  was  attempted  to  be  hdd  on 
December  21, 1912,  "punraant  to  petition  and 
notice."  and  it  asserts  that  Bxhtblts  A.  B.  O, 
and  D  annexed  to  the  complaint  are  the  pe- 
tition and  the  notice,  etc.,  for  said  road  meet- 
ing, pursuant  to  which  said  road  meeting 
was  attempted  to  be  held,  as  alleged  In  the 
complaint  Said  petition  and  said  notice 
pursuant  to  which  said  meeting  was  held, 
contain  everything  that  the  statute  requires 
should  be  therein  and  are  in  due  fonn.  Said 
petition  is  signed  by  five  freehohtes  of  said 
district  and  Is  addressed  to  the  road  super- 
visor of  said  district,  asking  him  "to  call  a 
district  road  meeting  of  the  legal  voters  of 
said  district  for  the  purpose  of  levying  a 
tax,"  etc. 

The  notice  for  said  meeting  Is  In  doe  form. 
Is  signed  by  the  road  supervisor,  and  gives 
1  notice  that  "a  district  road  meeting  of  the 
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legal  Toten  of  aaU  district  Na  6  wiU  be 
beld,"  etc  EzbiMt  A  la  an  affidavit  ut  the 
■DpnrrlSOT  Bbowlne  Oiat  ttie  notice  for  said 
aoeetlnff  was  dnly  posted  In  tbree  public  plac- 
ci  In  aald  district  at  least  ten  days  prior  to 
the  day  upon  wblcta  said  meeting  was  held. 

Tbe  meeting  petitioned  for,  called,  and 
of  which  notice  was  given,  was  to  be  "a  dis- 
trict zoad  meeting  of  the  l^al  voters  of  said 
district  Na  ff."  None  but  legal  voters  were 
invited  to  attend  said  meeting.  Other  per- 
sons had  no  right  to  be  there  or  participate 
In  tbe  proceedings.  The  road  supervisor  was, 
by  section  6390,  L.  O.  L.,  made  ex  ofHclo  chair- 
man  of  such  meettngs.  He  attended  said 
meeting  and  called  it  to  order.  Thus  far 
all  the  proceedings  are  regular,  and,  when 
said  meeting  met  and  was  called  to  order 
bf  the  road  supervisor,  It  had  authority  or 
jarisdictlon  to  levy  eaid  tax,  etc  Said  meet- 
ing was  not  a  Judicial  tribunal,  but  it  was  a 
quasi  Inferior  political  tribunal,  with  authori- 
ty to  tevy  a  tax  tot  special  road  improve- 
ments, etc  It  decided  that  certain  improve* 
ments  In  the  roads  of  the  district  should  be 
made  and  levied  said  tax  to  defray  the  ex- 
pense thereof 

We  h<dd  that  all  of  the  proceedings  oc- 
curring after  the  meeting  convened  should 
be  liberally  construed.  In  Vaughn  v.  School 
District.  27  Or.  S7,  SO  Pac  398,  the  court 
sa^: 

"The  evidence  of  the  levv  of  a  tax  must  there- 
fore affirmatively  appear  from  an  inspectioQ  of 
tbe  record  of  the  meeting  of  the  electors  or  their 
representatlTes  making  the  same,  and  parol  tes- 
timony  is  not  admisBible  to  aid,  vary,  or  con- 
tradict it  These  records,  however,  are  often 
made  by  persons  not  familiar  with  legal  terms, 
nor  skilled  in  the  use  of  technical  or  exact 
language,  and  when  Ihey  are  offered  as  evidence 
of  Uie  levy  of  a  tax,  it  Is  the  duty  <tf  the  courts 
io  construing;  them  to  disregard  irregnlarities, 
and  uphold  the  tax,  bo  long  aa  the  BUbstanee  of  a 
good  vote  anffieiently  appean." 

In  his  work  on  Taxation  <2d  Ed.)  p.  337, 
Judge  Cooley  says: 

"In  voting  the  tax  the  people  wHI  be  actins  in 
their  political  capacity,  and  their  action  is  to 
be  favorably  constrned,  and  not  to  be  overroled 
or  set  aside  by  judicial  or  any  other  authority, 
so  loDZ  aa  they  keep  within  the  power  bestowed 
upon  them.  Technical  defects  and  irregularities 
should  be  overlooked^  so  long  as  the  substance 
of  a  good  vote  sufficiently  appears,  for  tbe  ob- 
vious reason  that  local  business  is  largely  and  of 
necessity  in  the  hands  of  plain  people  who  are 
unskilled  in  the  technicallnes  of  law  and  unac- 
customed to  critical  or  even  accurate  use  of  lan- 
guage: A  strict  construction  of  their  doings 
would  Inevitably  be  mischievous,  and  would  de- 
feat the  collection  of  revenue  in  very  many 
cases.  It  will  be  found,  therefore,  that  the 
ooorts  sustain  saeh  action  whenever  sufficient 
appears  to  make  plain  the  Intent  of  the  voters, 
provided  the  mtent  is  warranted  by  law." 

Hie'  minutes  of  said  road  district  meet- 
ing contain  the  following  entry  aa  to  the 
levying  of  said  tax: 

"Moved  and  seconded  that  we  levy  eight  and 
one-baK  mill  tax  on  all  taxable  property.  t«al 
and  penonal,  in  road  district  No.  &,  to  de&uy 
•zpensss  of  above  improvemwti.  Carried." 


The  improvonents  referred  to  in  said  ex- 
tract from  said  minutes  of  said  meeting  were 
stated  in  said  minutes  before  the  entry  was 
made  of  the  levyli^  of  said  tax. 

We  hold  Itaat  the  minutes  of  said  district 
road  meeting  are  sufficient  to  show  that  raid 
tax  was  levied,  the  amount  tlkereo^  the  ^op- 
er^  upon  which  it  was  levied,  and  the  pur- 
pose for  which  it  was  imposed. 

Referring  to  the  county  board  of  equali- 
zation, tUs  court,  in  Becker  v.  Malheur  Coun- 
ty, 24  Or.  217.  3S  Fac.  543,  says: 

"There  is  no  j>roviuon  of  law  of  wbldi  we  are 
aware  making  it  the  duty  of  the  board  to  reduce 
to  writing  or  preserve  the  evidence  before  it  in 
the  matter  of  the  eoualization  of  taxes,  and, 
althoiub  It  is  an  interior  trilninal,  every  pre- 
sumption exists  in  favor  of  the  i^ularlty  of 
its  proceedings,  after  it  has  once  acquired  ju- 
risdiction," 

See,  also,  Thompson  v.  Multnomah  County, 
2  Or.  41. 

We  hold  that  the  proceedings  of  said  dis- 
trict road  meeting  in  levying  said  tax  and 
the  proceedings  subsequent  thereto,  relating 
to  said  tax,  ate  sufficient  within  the  ruling 
of  this  court  in  Vaughn  v.  School  District, 
Bupra. 

The  word  "freeholder"  should  not  have 
been  used  in  the  certificate  or  notice  trans- 
mitted by  the  chairman  and  the  secretary  of 
said  meeting  to  tbe  county  court  in  relation  to 
what  was  done  at  said  meeting;  but  the  use 
of  said  word  in  said  ioatrument  was  an  ir- 
regularity that  does  not  invalidate  said  tax 
proceeding. 

[6]  8.  The  plaintiff  contends,  also,  that 
the  tax  proceedings  are  void  for  the  reason 
that  the  district  road  meeting  decided  what 
road  improvements  it  desired  made  and 
levied  the  tax  to  obtain  funds  to  defray  tihe 
expense  the'reof  before  presenting  the  matter 
to  the  county  court  for  its  approval.  This 
contention  is  based  upon  section  6886,  U  O. 
L.,  which  Is  as  follows: 

"District  road  meetings  legally  called  shall 
have  power  to  determine  what,  if  any,  county 
roads  or  portions  thereof,  of  the  road  district 
shall  he  improved  in  any  special  manner,  and  to 
determine  the  extent  and  character  of  tbe  im- 
provement or  improvements  they  shall  make 
thereon;  provided,  however,  that  the  proposed 
Improvements,  and  the  character  and  manner 
thereof,  shall  have  first  been  submitted  to  ^e 
county  court;  and  shall  have  power  to  levy  a 
special  tax,  not  to  exceed  ten  mills  on  the  dollar, 
upon  all  the  taxable  real  and  personal  property 
of  the  dlstricL  tax  the  purpose  of  raising  mon- 
ey with  which  to  defray  the  expense  or  such 
special  improvement  or  improvements,"  eta 

This  section  must  be  construed  in  con- 
nection with  section  6387,  L.  O.  L.,  and  other 
sections  bearing  on  the  subject  of  making 
spedai  road  improvements.  Section  6387, 
supra,  provides  that  resolutions  adopted  by 
district  road  meetings  relating  to  special  road 
improvements  and  the  levying  of  taa;es  there- 
for ^11  be  transmitted  to  the  county  court 
at  its  next  regular  meeting  following  the 
adoption  of  such  resolutions.  That  was 
done  In  this  instance,  and  the  county  court 
approved  the  action  of  the  district  road  meet- 
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I&A  and  afterwards  ln«lnded  In  tbe  levy  of 
taxes  against  persons  In  district  No.  5,  the 
8)6-mUl  tax  levied  by  said  district  road  meetp 
big.  Tbe  resolntlons  tax  tbe  road  improve- 
ment and  the  levying  of  the  special  tax  to 
defray  the  expense  thereof  were  properly 
transmitted  to  the  county  court  after  they 
were  adopted  by  the  district  road  meeting. 

[7]  4.  Referring  to  the  requlsitee  and  volid- 
Ity  of  tax  levies,  87  Cyc.  pp.  871,  972,  says: 

"Although  U  has  been  held  that  no  tax  con  be 
sustained  as  valid,  unless  it  is  levied  in  accord- 
ance with  the  letter  of  the  statute,  as  a  general 
role  the  forms,  methods  and  various  steps  .which 
tbe  statute  requires  to  be  performed  before  tbe 
owners  of  property  are  properly  chargeable  with 
the  tax,  such  as  the  flung  of  the  petition  for  a 
levy,  an  order  for  the  submission  of  the  ques- 
tion to  popular  vote,  the  making  of  a  previous 
estimate  of  the  necessary  or  probable  expenses  of 
the  municipality,  and  notice  to  the  taxpayers  of 
tba  meetlDg  of  the  board  which  is  to  levy  the 
tax,  are  conditions  precedent  to  the  validity  of 
the  tax  and  must  be  at  least  substantially  fol- 
lowed in  all  material  particulars ;  and  a  failure 
to  substantially  comply  with  the  statutory  re- 
quirements is  a  fatal  omission  invalidating  the 
tax,  although  a  formal  levy  Is  not  required  and 
mere  irregularltieB  or  Informalities  will  not  In- 
validate the  tax.  If  the  statutory  provisions  re- 
lating to  a  levy  have  for  their  object  the  pro- 
tection of  tbe  taxpayer  against  spoliation  or 
excessive  taxation,  tb^  are  mandatory  end 
must  be  followed ;  bat  if  tiie  reqnirementB  pre- 
scribed by  tbe  statute  are  designed  for  the  in- 
formation of  assessors  and  other  officers,  and  in- 
tended to  promote  dispatch  method,  system,  and 
uniformity  in  tiie  mode  of  proceeding,  they  are 
merely  directory,  and  a  failure  to  comply  with 
Buch  requirements  does  not  invalidate  the  levy ; 
and  this  is  also  true  of  clerical  and  ministenai 
duties,  the  observance  or  nonobservance  of 
which  do  not  injuriously  affect  the  taxpayer." 

Section  6386,  supra,  provides  that  district 
road  meetings  legally  called  shall  have  pow- 
er to  determine  what  roads  shall  be  improv- 
ed and  to  levy  a  special  tax  upon  all  tbe  tax- 
able real  and  personal  property  of  the  dis- 
trict for  the  purpose  of  raising  funds  with 
which  to  defray  tbe  expense  of  auch  special 
improvement  All  the  steps  necessary  legal- 
ly to  c&U  a  district  road  meeting  are  con- 
ditions that  are  necessary  to  be  parfmmed  to 
confer  authority  or  power  upon  such  a  meet- 
ing to  levy  a  valid  tax;  but,  when  these  con- 
ditions are  performed,  the  district  road  meet- 
ing has  power  to  levy  a  valid  tax.  In  this 
case,  all  the  steps  required  legally  to  call  the 
meeting  referred  to  were  duly  taken,  and 
hence  said  meeting  had  authcority  to  levy  a 
valid  tax.  It  levied  the  tax,  and  we  hold 
that  the  tax  so  levied  was  not  vitiated  by 
tbe  irregularities  and  InfOTUialltles  of  wbl<di 
tbe  plaintiff  complains. 

The  court  below  beiA  that  0ie  tax  levy  as 
set  forth  In  the  complaint  was  valid  and 
sustained  tbe  demurrer  to  the  omnplaint  We 
find  no  error  In  the  record,  and  the  decree 
of  the  court  below  is  therefore  affirmed. 

UcBBIDE,  0.  J.,  and  BASIN  and  He- 
NART,  JJ.,  concur.  BEAN.  J.,  took  no  part 
In  the  consideration  of  this  case. 


BBPOBTEB  (Or. 

IX)NG  v.  PACIFIC  ET.  ft  NAVIGATION  CO. 
(Supreme  Court  of  Oregon.  Nov.  10,  1914.) 
Railsoads  (I  383*)— IiTjruBixs  to  Pxbsors  ok 

TSACK— CoNTBIBnTOKT  NbOLIOENCE. 

Where,  after  a  freight  train  had  passed,  a 
person  crossed  the  railroad  track  and  proceed- 
ed on  a  plank  walk  parallel  to  the  track  to  the 
end  thereof,  and  then  without  looking  back 
stepped  upon  the  track  immediately  kt  front  of 
a  work  train,  which  he  could  have  seen,  had  he 
glanced  in  its  direction,  he  was  guilty  of  con- 
tributory negligence  as.  a  matter  of  law,  and 
there  could  be  no  recovery  for  his  death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  nig.  |§  1305-1810;  Dec.  big.  S  383.*1 

Department  1.  Appeal  from  Circuit  Court, 
Tillamook  Cotmty ;  William  Galloway,  Judge. 

Action  by  Frank  Ixmg,  Sr.,  as  admlDlstra- 
tor  of  the  estate  of  William  Campbell,  deceas- 
ed, against  the  Pacific  Railway  &  Navigation 
Company,  a  corporation,  to  recover  damages 
for  tbe  death  of  the  deceased,  which  is  al- 
leged to  have  been  caused  by  the  defendant's 
negligence.  From  a  judgment  for  plalntUC 
In  the  sum  of  $2,000,  defendant  appeals.  Re- 
versed, and  action  dismissed. 

John  F.  Rellly,  of  Portland  (Wm.  D.  Fen- 
ton  and  Ralph  B.  Moody,  both  of  Portland, 
and  Webster  Holmes,  of  Tillamook,  on  the 
brief), '  for  appellant  R.  R.  Duniway,  of 
Portland  (S.  S.  Johnson,  <tf  TlUamook,  on  the 
brief),  for  respondent. 

HOORB,  J.  It  Is  maintained  that  the  tes- 
timony shows  the  deceased  was  goUty  ot 
negli^nce,  contributing  to  his  injury,  and, 
this  being  so,  errors  were  committed  in  deny- 
ing a  motion  for  a  judgment  of  nonsuit  and 
In  refusing  to  direct  a  verdict  for  the  de- 
fendant The  defendant  operates,  from  Port- 
land to  Tillamook,  In  this  state,  a  railroad, 
a  part  of  which  Is  built  along  the  south  shore 
of  Nehslem  Bay,  where  the  line  Is  coustmct- 
ed  throu^  Yosborg;  or  Wheeler,  and  a  little 
east  thereoj^  through  New  Wheeler.  A  land- 
slide having  occurred  west  of  Wheeler,  the 
defendant  (m  November  4, 1912.  was  engaged 
in  hauling  the  ddbris  that  had  fallra  near 
Its  track  and  dumping  same  near  New  Wheel- 
er. The  train  used  for  that  purpose  was 
known  as  "Bxtra  No.  1,"  and  consisted  of 
three  flat  cars,  a  passenger  coach,  used  as 
a  caboose,  and  a  locomotive,  with  a  tender. 
When  loaded,  the  train  was  run  backwards; 
the  position  of  the  cars  and  engine  being  in 
the  order  stated.  On  the  day  mentioned 
extra  Na  1,  loaded  wltii  mud,  nnd,  and  grav- 
^  was  run  upon  a  spur  near  a  savnnlll  at 
Wheeler,  in  order  to  permit  fr^^t  train  Na 
2000  to  pass,  going  eai^  As  sotm  as  the  rear 
uid  of  that  train  crossed  the  line  of  thtf 
BwU(di  connecting  the  mill  slip,  extra  No.  1 
came  oat  and  began  backing  east  on  the 
main  Une^  only  a  few  hundred  tset  bdilnd 
the  freight  train.  WlUlam  Campbell  who  bad 
been  standing  near  the  mill  office,  crossed  the 
track  to  the  south  as  eoon  as  train  No.  8000 
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passed.  Re  then  went  east  on  &  plank  walk 
a  abort  distance  to  the  end  thereof,  when, 
wltboat  lookinf-  back,  he  stepped  upon  the 
track  In  front  of  extra  No.  1,  and,  having 
taken  4  or  9  paces,  was  hit  hj  the  car,  knock- 
ed down,  and  Injured,  from  the  effects  of 
which  he  died.  Jay  Honser,  who  was  14 
years  old,  appearing  as  plalntlflf's  witness 
and  referring  to  William  Campbell  as  of  the 
time  of  the  accident,  testifled  as  follows: 

"He  started  up  above  [referring  to  the  loca- 
tion of  the  Miwmllll.  and  got  to  tiie  end  of  the 
walk,  and  the  2500  had  just  poased,  and  he 
stepped  in  b^ind  it,  and  he  stepped  off  the 
walk,  and  there  was  another  train  (extra  No. 
1),  with  a  couple  of  flat  cazs-^o  or  three ;  I 
don't  know  for  sore  bow  many,  bat  there  wen 
either  two  or  three— and  they  were  going  by, 
and  they  had  mud  in  them,  and  he  stepped  in 
bdilnd  the  2900  and  went  walking  right  up  the 
platfem,  and  when  he  got  to  tbn  end  lie  step- 
ped  off  f>f  the  platform  into  tiie  track;  and  I 
hallooed  at  him  and  whistled  at  him  to  get  off 
the  track,  and  he  didn't  hear  me,  I  guess,  and 
he  Jnst  walked  two  or  three  steps,  and  the  train 
bit  hlBB,  and  It  atrwA  him  right  abont  In  the 
back." 

On  cross-examination  tlds  witness  testi- 
fled as  follows: 

Now  when  he  [Campbdl]  came  along  tills 
board  walk,  did  he  look  back  any  time?  A.  No, 
sir;  ho  went  on  when  that  train  was  sons  down 
there.  Q.  What  train?  A.  The  2S00.  Q. 
Where  was  be  when  they  came  throagh?  A. 
lUffat  about  in  here  (raferrlng  to  a  photograph). 
Q.  That  is,  he  was  standing  dear  ow  at  the 
sawmill?  A.  Yes,  air.  •  •  ♦  O.  Then  he 
came  from  there  onto  this  board  platform,  which 
parallels  the  railroad  track?  A.  He  walked  on 
that  board  walk  rl^t  down  by  it.  *  *  *  Q. 
And  he  walked  cl^r  the  whole  length  of  that, 
did  be?  A.  Tes,  sir.  *  *  *  Q.  During  the 
time  he  was  walking  along  that  board  walk 
there  he  was  clear  of  the  railroad  track?  A. 
Yes,  sir.  Q.  He  was  where  the  train  wouldn't 
hit  Um,  wasn't  he?  A.  He  was  where  it 
wouldn't  hit  him,  if  he  walked  over  further. 
Q.  If  he  walked  along  the  walk,  the  way 
lie  was  going,  the  engine  or  none  m  the  train 
weald  hare  hit  him;  isn't  that  sol  A.  Yes; 
but  if  he  had  kqjt  on  be.  would  have  walked 
Into  a  ditch.  Q.  After  he  came  to  the  end 
of  the  walk?  A:  Yes.  •  •  •  Q.  He  didn't 
]ook  back  at  any  time?  A.  No.  •  *  • 
Q.  Did  he  lode  bade  au  tbne  be  was  walk* 
log  on  the  track?  A.  Well,  I  was  right  over 
on  the  platform  there  by  the  cook  house,  and 
I  hallooed  at  him,  and  he  looked  at  me;  nev- 
er looked  back,  though.  I  told  him  to  come 
in  and  have  supper.  Q.  That  was  when  he  was 
on  the  board  walk?  A.  Yes,  Q.  I  mean  after 
he  got  on  the  track?  A.  No.  ♦  *  •  Q.  How 
far  was  the  train  from  faim  when  he  stepped 
onto  the  tradi— the  trahi  that  hit  him?  A.  I 
Gooldn't  say.  *  *  *  Q.  Just  abont  the  length 
of  the  room  (referring  to  the  courtroom)?  A. 
Jnst  about  Q.  That  is,  he  was  Just  about  that 
Ua  ahead  of  the  train  when  he  stepped  onto 
the  track  in  front  of  it?  A.  Yes,  sir;  maybe 
not  that  far.  (The  room  referred  to  was  there- 
upon measured,  and  found  to  be  49  feet  in 
length.)  •  •  •  Q.  Now,  when  you  saw  blm 
step  on  the  track,  yon  hallooed  at  him ;  la  tbat 
right?  A.  Yesu  6.  What  did  you  halloo  at 
him?  A.  I  Jnst  told  him  to  get  off  the  track. 
Q.  Did  yon  halloo  very  loud  at  him?  A.  WelL 
as  load— I  don't  know  how  loud  I  hallooed.  I 
hallooed  lend  enoni^  for  he  ought  to  have  heard. 
He  could  have  beard,  if  it  hadn't  been  storm- 
ing I  know.  Q.  How  far  were  you  from  him, 
abont?  A.  I  don't  know.  Q.  How  far  were 
jfin  say  how  woold  it  compare  with  the  length 


of  the  courtroom  hen?  A.  tt  Is  fbiflier: 
*  *  *  weU.  it  is  abont  twice  as  Car,  I  gness.*^ 

The  deposition  of  Mabel  Tltlotson  is  to  the 
effect  that  she  saw  the  accident;  that  the 
train  causing  the  injury  was  moving  with 
extraordinary  speed ;  that  she  saw  no  person 
in  charge  or  control  of  the  cars,  nor  did  she 
hear  any  signals  given.  A  part  of  her  sworn 
statement  is  as  follows: 

"Q.  Do  yon  think  you  could  have  heard  a 
bdl  ringing  from  your  position?  A.  I  am  sum 
I  conld.  because  I  heard  the  bell  and  whistle 
from  the  train  that  had  juat  passed  (No.  2500). 
I  was  standing  in  the  same  place.  Q.  Yon 
speak  of  the  train  that  had  just  passed.  Ex- 
plain what  yon  mean?  A.  I  was  speaking  of 
the  other  traln«  that  just  passed  a  Uttle  in  ad- 
vance of  this  one.  They  were  whistling  and 
ringing  the  bell  for  a  man  to  get  off  the  trestle. 
Q.  At  the  time  of  the  accident?  A.  While  they 
were  making  all  this  noise,  the  other  train  came 
along  and  struck  this  man.  Q.  Abont  how  far 
was  the  train  that  was  whistling  ahead  of  the 
train  tbat  struck  Campbell?  A.  Do  yon  mean 
bow  far  between  the  trains?  Q.  Yes.  A. 
Abont  three  or  four  car  lengths,  I  should  say. 
Q.  About  how  long  had  it  passed  the  iK>int 
where  Oampbell  was  struck,  before  he  was 
struck  by  the  other  train?  A.  I  wouldn't  be 
sure,  but  Just  a  little  while." 

The  plaintiff  Introduced  testimony  tending 
to  show  that  a  trail  had  been  cut  through  the 
tMTUSh  from  Wheeler  to  New  Wheeler,  but 
that  most  pedestrians  frcnn  one  of  these 
places  to  the  other  passed  along  the  railroad, 
although  in  doing  so  It  was  necessary  to 
walk  along  a  trestle. 

The  foregoing  Is  thought  to  be  the  Impor- 
tant parts  of  the  testimony  received  when  the 
motion  for  a  nonsnlt  was  InteriK>8ed. 

Thereafter  W.  H.  Frlnk,  as  defendant's 
vrltness,  testified  that  at  the  time  of  the  ac- 
cident he  was  employed  as  a  brakeman  and 
stood  on  the  leading  car,  atwut  15  feet  from 
the  forward  end  as  it  was  hacked  east ;  tbat 
after  the  freight  train  passed  the  mill  slip 
he  gave  a  badt-ap  signal,  to  which  the  engi- 
neer responded  with  three  short  blasts  of  the 
whistle,  and  after  reaching  the  main  line  a 
crossing  whistle  was  also  given;  that  when 
the  witness  first  saw  Campbell  he  was  about 
two  car  lengths  ahead,  going  east  on  the  plat- 
form, and  reaching  the  end  thereof  he  step- 
ped to  the  earth  and  took  abont  three  paces, 
when,  without  looking  back,  he  sprang  on  the 
track  abont  15  feet  ahead  of  the  work  train 
Upon  this  wab^eet  Bie  witness  testified  as 
follows: 

*'Q.  What  did  yon  do,  if  anything,  when  yon 
saw  him  jump  on  the  track  in  front  of  the  car? 
A.  1  hallooed  at  him  when  he  stepped  off  the 
end  of  the  plank  walk  there,  and  he  didn't  seem 
to  pay  any  attention  to  me,  and  when  he  step- 
ped on  the  track  I  hallooed  and  whistled  and 
everything  else,  everything  in  my  power,  to  get 
him  off  the  track,  and  gave  violent  atop  signals 
to  the  engineer." 

This  witness  further  testified  that  he 
shouted  at  the  top  of  his  voice:  "Hey!"  "Hey 
there!!"  "Look  out!!!"  and  Campbell  did  not 
seem  to  pay  any  attention.  He  further  stated 
upon  oath  that  when  the  accident  occurred 
the  »to  of  ajfeed  of  the  train  did  not  exceed 
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six  miles  an  botu-,  and  that  Campbell  could 
bave  bad  a  <dear  and  unobstructed  view  of 
the  can  as  they  approa(died,  if  he  bad  looked 
in  thai  directliXL  On  cross-examination  this 
wltneaa  was  asked  it  on  XoTember  4, 1912,  at 
a  partlcalar  place  and  In  tlie  presence  of  des- 
ignated persons,  a  Mr,  Austin  did  not  say  to 
him,  "I  don't  see  how  you  could  mn  over  a 
man  without  seeing  him,"  and  he  repUed, 
"Mr.  Austin,  nobody  saw  Um ;  the  first  I  saw 
of  him  was  when  be  was  thrown  under  the 
whe^s,"  and  Mr.  Austin  remarked,  "That's 
funny,"  and  did  be  not  at  the  same  time  and 
place  hear  another  member  of  hJs  train 
crew  say  to  Austin,  "  Tou  know  we  had  bera 
on  duty  a  certain  number  of  hours  overtime 
without  relief  and  didn't  you  agree  with  that 
statement?"  The  witness  reified,  "No,  sir;  I 
didn't"  Frink  also  testified  that  at  the  time 
at  the  accident  the  steam  was  shut  off  and  the 
train  drifting,  thereby  ""^fcf"g  but  little 
noise,  and  that  it  was  ralnli^,  and  a  light 
wind  blowing.  This  witness  farther  stated 
that  a  rule  of  the  defendant  required  trains 
running  In  the  same  direction  to  keep  ten 
minutes  apart,  except  in  closing  up  at  sta- 

tlCHlS. 

A.  M,  Austin,  ttie  person  mentioned  In  lay- 
ing a  foundation  for  the  impeaching  qnes* 
tlon,  in  answer  thereto,  referring  to  the  pre- 
ceding witness  and  to  CampbeUf  testified  as 
follows: 

"Ete  said  the  first  he  saw  of  him  he  was 
thrown  from  under  the  train.  I  said,  'If  you 
were  standing  on  the  car,  I  don't  see  how  you 
conld  ran  over  him  withont  seeing  him.'  He 
said.  The  first  we  saw  of  him'—  He  aald,  'It 
was  storming  and  they  were  In  the  coach,'  and 
I  said,  'If  you  were  standing  on  that  car  you 
could  have  certainly  seen  the  man,'  and  I  asked 
him  how  it  happened  that  he  could  do  that, 
and  he  said  the  first  he  seen  of  the  man  was 
when  he  came  from  under  the  car." 

The  testimony  also  shows  that,  In  violation 
of  the  rules  of  the  defendant,  a  young  wo- 
man was  riding  in  the  cab  of  the  engine  at 
the  time  of  the  accld^t 

A.  G.  Alexander,  a  locomotive  engineer, 
who,  as  such,  had  charge  of  the  engine  poll- 
ing the  freight  train  which  preceded  extra 
No.  1  on  the  day  of  the  accident,  testified  as 
d^endant's  witness  that,  though  trains  run- 
ning between  statlona  were  required  to  keep 
10  minutes  apart,  such  rule  did  not  apply  in 
yards,  and  that  the  yard  limits  where  Gamp- 
bell  was  hurt,  and  which  boundaries  had 
been  established  since  the  Injury,  extended 
from  about  a  quarter  ot  a  mile  west  of 
Wheeler  to  a  quarter  of  a  mile  east  of  New 
Wheeler. 

In  referring  to  the  accident,  W.  H.  Frink, 
was  ashed,  "Were  you  working  under  special 
orders  at  that  time?"   He  replied: 

*'W«  were  working  under  train  orders.  Train 
orders  exceed  eventblng  else.  *  *  *  Q. 
When  mining  under  train  orders  on  a  work 
train  in  the  same  limits  as  another  work  train, 
are  you  bound  by  the  printed  rule  to  keep  ten 
minutes  apart~or  behind  or  la  front  of  the 
other  work  train?  A.  No." 


This  witness  farther  stated: 

"Well,  the  facts  are,  if  you  get  a  train  order 
to  work  between  two  limits,  and  sou  get  a  mes- 
sage to  work  in  this  one  gravel  pit,  and  an- 
other train,  say  the  2600,  will  get  iDstmctions 
to  work  in  there  also,  the  two  trains  will  work 
in  that  gravel  pit,  and  they  don't  necessarily 
have  to  keep  ten  minutes  apart,  either,  at  no 
time,  between  no  two  points,  to  protect  against 
each  other.  *  *  •  Q.  What  train  order  did 
you  receive  here  on  Korember  4,  1912?  A.  I 
received  a  train  order,  a  work  extra  train  order, 
to  work  between  two  set  points." 

He  further  stated  upon  oath  that  train 
orders  were  always  read  1^  the  l»akemeu. 

The  testimony  hereinbefore  quoted  and  re- 
ferred to  is  considered  to  be  a  sufficient  state- 
ment of  the  facta  and  circumstances  relating 
to  the  injury  from  which  to  determine  whetb- 
er  or  not  errors  were  committed  as  alleged. 

Assuming  as  true  the  testimony  given  by 
the  plalntifTa  witnesses,  and  giving  to  it 
every  presumption  and  inference  that  can  be 
legitimately  deduced  therefrom,  it  would 
seem  that  William  Gampbtil,  on  the  day  he 
was  hurt,  most  have  thought,  when  train 
No.  2S00  ixoaaed  the  walk  leading  to  the  saw- 
mill, on  whidi  passageway  he  vaa  atandlns, 
that  no  other  train  would  immediately  fol- 
low; that,  relying  on  such  belief,  ha  crossed 
the  trade  to  the  south  and  proceeded  east 
on  the  plank  walk  to  the  boA  thereof ;  Uiat 
the  day  being  stormy,  and  extra  No.  1  cauab- 
ing  towards  him,  he  did  not  hear  it  an>roach, 
nor  the  warning  given  by  Jay  Honser ;  that, 
sui^osing  the  track  was  dear^GampbeU  with- 
out looking  back  stepped  upon  the  track  im- 
mediately In  front  of  the  car;  and  tbat  he 
conld  have  seen  the  train  U  he  had  glanced 
in  that  direction.  "The  fact  that  one  train 
has  passed,"  says  a  noted  anthor  In  referring 
to  the  duty  of  a  person  about  to  cross  a  rail- 
road track,  "la  not  such  an  assurance  of  safe* 
ty  as  anthorlKOB  the  traveler  to  mate  Ou 
attempt  to  erase  without  oarefnlly  looking 
and  listening  for  other  tratau."  8  EHllott, 
Railroads  C2d  Ed.)  1 1166.  TO  the  same  effect, 
see.  also.  DurUn  t.  O.  R.  it  N.  Co.,  17  Or. 
6,  17  Pae  5, 11  Am.  St  778.  OSie  failure 
of  a  competent  person  about  to  cross  a  rail- 
road trac^  to  look  and  listen  for  an  approadi- 
iug  train  Is  negligence  per  ee,  and  will  bar  a 
recorery  tor  an  Injury  lecelTed  a  colllslfm 
with  the  engine  or  cars  at  the  crossing.  Ho- 
Bride  V.  N.  P.  B.  XL  Ca,  19  Or.  64,  23  Pac. 
814;  Blacfcbam  r.  S.  P.  Oo.,  34  Or.  21S,  66 
Pac  226;  Hecker  t.  O-  B.  B.  Go.,  40  Or.  6, 66 
Pac.  270;  Eunx  t.  O.  B.  ft  N.  61  Or.  191, 
98  Pac  141,  94  Fac.  fi04. 

In  Bxnm  t.  Atlantte  Coast  line  B.  Oo;,  164 
N.  0.  408,  70  S.  B.  846,  38  L.  B.  A.  (N.  8.)  169, 
It  waa  held  that  a  person  walking  upon  a 
railroad  track  was  negligent  in  not  u^g  all 
his  faculties  to  look  out  for  trains,  the  rule 
applying  to  persons  on  the  tnuft  with  greater 
force  than  to  those  merely  crossing,  and  that 
the  duty  of  one  on  a  railroad  trade  to  look 
out  for  trains  is  the  same,  whether  be  Is  a 
Ucoisee  or  a  treepasser,  aa  the  license  to  use 
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does  sot  carry  wltli  it  tbe  rlSht  to  obstruct 
the  road  and  impede  the  passage  of  trains. 

In  Bymes  r.  New  Tork,  etc.,  R.  Co.,  195 
Mass.  487,  81  N.  B.  187,  a  person  was  walk- 
ing along  by  tbe  side  of  a  track  In  a  railroad 
yard,  and  an  engine  was  approadilng  on  that 
tra<&  In  t3ie  same  dlrectilon.  Having  miked 
8  short  distance  the  dde  of  the  track,  he 
started  to  cross  It  diagonally,  directly  in 
nont  of  the  engine,  with  bis  bad:  towards  it, 
and  without  looking  behind  him  or  takli^ 
any  notice  ot  Its  npptMiih.  Xbe  engine  ran 
orer  and  killed  blzo,  and  It  was  ruled  that  he 
was  gnOty  of  contributory  negligence,  and  not 
relieved  of  duty  to  UM  reasonable  care  for 
his  own  safe^  the  fact  that  tbe  engineer 
io  charge  of  the  engine  waa  negligent  in  fail- 
ing to  ring  the  b^  and  keep  a  proper  lookout 

la  Budi  v.  TTnirai  Pa<dflc  B.  Ga,  62  Kan. 
70^  64  Pac.  924,  It  was  determined  ttaat  one 
attempUng  to  cross  a  railroad  track  on  a 
pabUc  bi^iway,  who  was  familiar  with  and 
relied  npon  a  rule  of  the  oranpany  which  pro- 
blbited  trains  from  following  one  another 
within  ten  minutes,  was  guilty  of  contribu- 
tory Diligence  in  going  upon  the  track  wlth- 
oot  looking  and  listening  for  an  ajKtroachii^ 
train,  and  that  sncb  rule  waa  applicable, 
tbougb  the  oiglne  and  cars  causing  the  In- 
jury constituted  a  "wild  train,"  and  follow- 
ed the  preceding  one  within  one  or  two  min- 
utes. 

From  the  rules  thus  clearly  estahUAhed.  it 
Is  manlftat  that  in  attemptliv  to  walk  along 
the  railroad  track  without  looking  back  to 
see  if  a  train  was  approaching  WUliam  Camp- 
bell was  gu5Ity  of  negligence  as  a  matter  of 
law,  precluding  a  recovery  of  any  damages 
herein,  and,  such  being  tlie  case,  errors  were 
oimmltted  In  failing  to  grant  a  Judgment  of 
nonsuit  and  in  refnalng  to  direct  a  verdict 
for  the  defendant 

It  follows  that  tbe  Judgment  is  reversed, 
and  the  action  dismissed. 

McBRIDB,  O.  J.,  and  BTTBNETI  and  RAM- 
SEY, Jj,  concur. 


JOSEPH  MILLING  CO.  v.  CITT  OP  JO- 
SEPH et  al. 

(Supreme  Oonrt  of  Oregon.    Nor.  24,  1914.) 

1.  Watxbs  akd  Wateb  Ooubses  (S  143*>— Ap- 
PBOPaiATIOIT— Lbakaqx. 

In  caJcolating  water  appropriated  for  pow- 
er or  other  purpose,  that  lost  by  leakage  of  the 
ditches  and  flumes  of  tbe  approprlator,  rea- 
sonable care  and  diligence  in  their  constrnction 
end  maintenance  beii^  hod,  will  be  considered. 

[Ed.  Note.— For  other  casea,  see  Waters  and 
Wat^  Courses,  Cent.  Dig.  i  162 ;  Dec  Dig.  8 

2.  Watebs  and  Wateb  Coubsbs  (|  151*}— Ap- 

nOFKIATIOH-nABARDORinNT. 

Mmmsor  of  a  portion  of  water  appropriated 

(or  power,  by  reason  of  improvements  put  In 
b;  uie  appropriator  making  use  of  all  of  It 
not  necessary,  as  it  was  before  tbe  improve- 
nwnts,  to  run  all  his  machinery,  does  not  oper- 


ate as  an  abandonment  of  his  right,  unless  such 
nonuser  continue  an  unreasonable  time. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Oonrses,  Goat-  Dig.  i  166;  Dee.  Dig.  | 

In  Banc.  Appeal  from  Circuit  Court,  Wal- 
lowa Connty;  J.  W.  Knowles,  Judg& 

Suit  by  the  Joseph  Milling  Company  and 
others  against  the  City  of  Joseph  and  oth- 
ers. From  the  decree,  certain  defendants  ap- 
peal. Affirmed. 

This  Is  a  suit  in  equity  to  establish  the 
plalntllfs'  rights,  by  prior  appropriation,  to 
2,400  miner's  inches  of  the  waters  of  Wal- 
lowa river,  in  Wallowa  county,  for  power 
purposes,  and  to  restrain  the  defendants 
from  Interfering  therewith.  The  court  below 
rendered  a  decree  establishing  tbe  rights  of 
the  partl.es  to  said  waters.  The  Farmers' 
Water  Ditch  Company  and  the  Silver  Lake 
Ditch  Company,  defendants,  appeal.  The 
facts  appear  sufficiently  in  the  opinion. 

Colon  B.  Ebertaard,  of  La  Grande,  and  A. 
M.  Runnells,  of  Joseph,  for  appellants.  Tbos. 
H.  Crawford,  of  La  Orande  (Crawford  & 
Bakin.  of  La  Grande,  and  J.  A.  Burleigh,  of 
Enterprise,  on  the  brief),  for  respondents. 

RAMSET,  J.  The  plaintiffs,  on  October 
10,  1910,  ommienced  this  suit  to  establlah 
their  right  to  the  use  of  a  certain  amount  of 
water  for  power  purposes  In  the  Wallowa 
river  In  Wallowa  county,  which  th^  claim 
to  have  obtained  by  prior  awroprlatlon 
tliereof.  They  claim  the  right  to  take  from 
said  river  at  all  times,  for  power  purposes, 
2,400  inches  of  water,  miner's  measure,  and 
the  decree  ot  the  court  btiow  gave  them 
2,000  Inches,  and  established  their  rights  In 
the  waters  of  said  river,  as  stated  In  said  de- 
cree. Only  two  of  the  defendants,  the  Fann- 
enT  Water  Dltdi  Company  and  the  Silver 
lAke  JUtdi  Company,  have  ai^eated. 

The  Wallowa  river  Is  a  natural  stream  of 
water,  having  Its  source  or  head  In  Wallowa 
Lake,  a  body  of  water  about  5  miles  long  and 
1%  miles  in  wldUi.  Said  stream  flows  from 
Its  source  in  said  lake  in  a  well-deflned  <Aan- 
nel,  in  a  general  northerly  and  northwester* 
ly  course,  through  Wallowa  county,  and  emp- 
ties into  the  Orande  Ronde  river  at  Bondowa 
In  said  county.  During  the  iqwing  and  early 
Bummer  months,  there  Is  usually  a  lavge  flow 
of  water  In  said  river;  but,  during  Ai^st 
and  the  fall  and  winter  months,  the  water 
therein  is  nsnally  low.  The  dty  of  Joseph 
Is  situated  on  the  right  bank  of  said  river, 
near  said  lak& 

The  plaintiflB  and  their  piedeoeaeora,  in 
1882,  entered  upon  the  banks  of  said  river, 
at  a  point  bdow  the  outlet  of  said  lake  and 
the  head  of  aOA  riw,  as  described  In  the 
complaint,  built  a  dam  across  said  river,  and 
constructed  a  dltdi  and  flume  thereftom  to 
a  point  about  1,200  to  1,400  Uet  northeast' 
of  the  place  where  said  dam  was  so  built, 
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and  there  constructed  a  floarlng  miU  and  oth- 
er machinery.  They  equipped  said  mill  for 
the  manufacture  of  flour  and  other  food  prod- 
ucts, and  built  and  equipped  an  electric 
light  and  power  plant,  and  diverted  and  ap- 
propriated from  said  river  about  GO  second 
feet  of  its  waters,  and  by  means  of  said  ditch 
and  flume  conducted  said  waters  to  said  mill 
and  said  plants,  and  there  used  the  same  and 
the  whole  thereof  for  operating  and  moning 
said  flouring  mill  In  manufacturing  flour 
and  feedstufFs,  in  the  generation  of  electric 
power  for  electric  lighting  purposes  in  the 
lighting  of  said  <dty  of  Joseph  and  its  busi- 
ness houses  and  homes,  and  for  general  pow- 
er purposes.  The  plaintiffs  have  ever  since 
aaid  diversion  and  appropriation  of  said 
waters  pilt  the  same  to  the  said  benefldal 
uses,  and  are  still  using  and  intending  to  use 
said  waters  for  said  purposes,  etc.  After  al- 
leging, in  substance,  the  above-stated  facts, 
the  complaint  alleges  also,  inter  alia,  that 
the  plaintiffs*  said  diversion  and  appropria- 
tion and  use  of  said  waters  tafce  and  require 
all  of  the  waters  of  aaid  stream  during  the 
low-water  season  thereof  in  January,  Febru- 
ary, March,  part  of  April,  and  all  of  August, 
September,  and  the  greater  part  of  November 
of  each  year,  and  that  they  were  at  times 
short  of  sufficient  water  for  their  said  appro- 
priation. The  contention  of  the  plaintUb  Is 
that  their  predecessors  in  1882  appropriated 
from  said  river,  for  the  purposes  stated  su- 
pra, 60  second  feet  or  2,400  miner's  Inches  of 
water,  and  that  they  and  their  predec^sors 
have  used  said  %400  Inches  of  water  at  all 
times  idnce  said  aptwopilatlon.  tn  the  por- 
p(M9es  stated  above. 

Tha  Farmers'  Water  Ditch  Company  and 
the  Silver  Lake  Ditch  Company  filed  answers 
denying  much  of  the  complaint  and  setting 
up  new  matter.  The  new  matter  of  the 
answers  was  put  in  issue  by  replies.  Tbt 
Silver  Lake  Dltdi  Company,  by  its  answer, 
contends,  inter  alia,  that  on  Augnst  81,  1900, 
it  appropriated  from  the  waters  ot  said  rlT> 
er,  at  a  point  above  where  the  plalntUEs  took 
tluelr  said  water  from  said  stream,  as  stated 
supn,  SjOOO  miner's  inches  of  water  for  the 
purposes  of  Irrigation,  household,  and  do- 
mestic use  and  for  waterliyc  live  stock,  etc. 
As  stated  supra,  the  court  below  found  that 
the  plaintUfs  had  appropriated  as  stated  In 
the  comidalnt  and  are  entitled  to  use  2,000 
Inches  of  water  from  said  river,  etc  The 
Silver  Lake  Water  Ditch  Company  and  the 
FarmeiB*  Water  Ditch  Company  appeaL  Mo 
other  party  appealed. 

The  mill  erected  In  1882  was  a  barr  ndU. 
In  1808  or  1891  that  mill  was  destroyed  by 
flze.  Immediately  thereafter,  a  new  mill, 
with  the  roller  process,  was  constmcted  on 
the  site  of  the  old  one,  with  a  capacity  of 
60  barrels  per  day,  with  cleaning  machinery, 
elevators,  and  chopping  mOL  This  mtU  has 
been  operated  ever  since  It  was  so  construct- 
ed, and  the  water  from  said  river,  appro- 
priated by  the  plalntltFa'  predecessors,  as 


stated  supra,  has  afforded  the  power  for 
operating  said  mill  and  the  oUier  machinery. 
The  mlU  is  from  1,200  to  1,400  feet  from  the 
point  at  which  the  water  is  diverted  from 
the  river.  A  part  of  that  distance  the  water 
was  conducted  through  an  open  ditch,  and 
the  remainder  of  the  way  by  a  flume. 

When  this  suit  was  begun,  the  Joseph  Wat- 
erworks Company  was  a  party  plaintiff,  and 
the  city  of  Josepti,  its  mayor  and  conncUmen, 
and  J.  H.  Mitchell  were  defendants.  Prior 
to  the  decree  in  the  court  below,  the  dty  of 
Joseph  pnrchaaed  the  rights  and  tiandilae  of 
the  Joswh  Waterworks  Oon^ny,  and  tSds 
suit  ms  settled  and  MmtmmaA  as  to  the  city 
of  Joseph,  its  nuv«r  and  conncUmen,  J.  M. 
Mitchell,  ai^  the  Joseph  Waterworiu  0<mi- 
pany. 

There  we  IBS  tTpewrllten  pages  of  evi- 
dence, and  it  In  Impracticable- to  tfve  even  a 
sammary  thmeof  in  an  t^nion  of  modemte 
length.  We  haVe  read  and  oonsldeted  the 
evidence,  and  will  state  onr  condnalons 
therefrom. 

1.  It  Is  clearly  sbov^  and  not  dlqrated  by 
any  evidence  that  tbe  grantors  of  the  pUln- 
tiffs  in  1882  and  1883  constructed  a  flooring 
mill  and  otba  macSiinery,  as  stated  In  the 
complaint,  and  in  1882  or  1888,  tor  the  pur- 
pose of  obtaining  power  to  operate  said  ma- 
chinery, they  diverted  and  appropriated  from 
the  Wallowa  river,  at  the  point  indicated  su- 
pra, and  conducted  to  said  mill,  through  said 
ditch  and  flume,  a  large  amount  of  water. 
This  fact  is  not  disputed  by  any  evidence, 
and  it  is  clearly  proved  by  the  witnesses  for 
the  plaintiffs.  The  only  controversy  in  re- 
lation thereto  Is  as  to  the  amount  of  water 
so  appropriated  and  used.  There  Is  evidence 
tending  to  prove  that  the  amount  so  appro- 
priated was  2,400  or  2,S00  inches,  miner's 
measure;  but  there  Is  other  evidence  tending 
to  prove  that  the  amount  appropriated  was 
much  less  than  that  It  is  impossible  for  us 
to  determine,  from  the  conflicting  evidence, 
precls^y  how  much  was  appropriated.  We 
are  constrained.  In  cases  like  this,  to  act  on 
what  appears  to  us  to  be  approximately  cor- 
rect We  have,  after  reading  and  considering 
the  evidence,  come  to  the  concludon  that  the 
finding  of  the  trial  court,  upon  this  point,  is 
correct  That  court  heard  the  evidence  and 
the  argument  of  counsel,  and  took  the  case 
under  advisement  and,  thereafter,  found 
that  the  amount  of  water  so  appropriated 
was  2,000  Inches,  miner's  measure,  under  a 
6-lnch  pressure.  This  Is  not  as  mocfa  water 
ai  the  plaintiffs  dsim,  or  as  their  evidence 
tends  to  prove;  but  the  evidence  tot  the  de- 
fendants is  entitled  to  consLderatim,  and. 
on  the  whole,  we  deem  the  conclusion  stated 
to  be  approximately  correct  The  apprt^rl- 
atlon  n-as  made  more  than  SO  years  ago,  and 
it  is  difficult  at  this  time  to  determine  from 
the  memory  of  witaesses  exactly  how  mndi 
water  ran  through  that  ^teh  and  flame  to 
the  mUI  in  1883. 
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2.  The  evidence  for  the  plaintiffs  tenda 
Btrongl7  to  show  that  the  plaintiffs  and  their 
predecessors  Tised,  substantially,  the  same 
amomit  of  water  from  1883  until  the  evi- 
dence In  this  cause  was  taken.  They  used 
the  same  ditch  and  It  was  never  enlarged. 
The  flume  was  rebuilt,  but  the  one  In  use 
when  this  suit  was  commenced  was  of  sub- 
stantially the  same  dimensions  as  Its  pred- 
ecessor. There  is  evidence  on  the  part  of 
the  defendants  tending  to  prove  that  the 
quantity  of  water  used  by  the  plaintiffs  was 
less  than  the  amount  testlfled  to  by  the  wit- 
nesses for  the  plaintiff.  There  Is  evidence 
showing  that  the  flume  leaked  more  or  leas 
at  all  times,  and  that,  at  times,  the  leakage 
was  very  considerable.  The  evidence  shows, 
also,  that  all  flumes,  as  they  are  usually  con- 
structed, leak  more  or  lem,  when  they  carry 
large  quantities  of  water.  The  evidence 
shows  that  the  plaintiffs*  flame  was  well  con- 
stmcted,  and  that  it  was,'  uanally,  kept  in 
fair  condition. 

[1]  3.  It  was  Incnmhent  on  the  plaintiffs 
to  use  reasonable  care  and  dlligenoe  to  keep 
their  dltt^ies  and  flume  in  good  condition, 
and  to  prevent  leakage  tlierefrom.  Bat  It  is 
evident  that  there  wlU  be  some  leakage  from 
flnznefl  tbat  cany  quantities  of  water, 
even  thoi^  their  owners  use  reasonable 
care  and  diligence  In  constructing  and  taking 
care  of  ttiem. 

In  Union  Mm  ft  UOnlng  Ga  t.  Pangberg 
(C.  C.)  SI  Fed.  73,  the  court  says,  inter  alia: 

"No  person,  whether  an  appcoprlator  or  a  li-. 
{wrion  proprietor^  should  be  allowed  to  'be  ex- 
travagantly prodigal  in  dealing  with  thk  pecu- 
liar boDn^  of  nature'  (water).  *  •  •  The 
mtxiin  of  die  law  whidi  he  is  boand  to  respect, 
while  availing  himself  of  his  right,  is,  'Sic  vUa* 
too  nt  iUieonm  non  Indas." 

KIniier  on  Irrigation,  |  30,  says  in  part: 

"It  hw  been  the  poli^r  of  LegMatnres  and 
coorta,  as  far  as  poAsible,  to  suppress  all  waste- 
Eolaess  or  wastubl  methods  in  the  use  of  wa- 
ter." 

In  Barrows  v.  V(a,  88  OaL  68,  67,  82  Fac. 
811,  812,  the  court  says: 

"It  (the  decree  appealed  from)  Is  also  erro- 
neous for  the  further  reason  that  the  plaintiffs 
have  the  right  to  divert  from  the  stream  a  Quan- 
tity of  water  sufficient  to  yield  at  the  place  of 
use  the  quantity  required,  after  the.  loss  by  ab- 
sorption and  evaporation  of  so  much  thereof  as 
is  necessarily  bo  lost  in  a  ditch  and  flame  wdl 
ooDBtmcted  and  kept  Id  good  condition.  Ditches 
ftnd  flumes  are  the  usual  and  ordinary  means  of 
diverting  water  in  this  state,  and  parties  who 
have  made  their  appropriations  by  such  means 
cannot  be  compelled  to  substitute  iron  pipes, 
though  they  may  be  compelled  to  keep  their 
fiomes  and  ditches  in  good  repair  so  as  to  pre* 
vmt  amy  wuMCesaary  waste." 

In  Town  of  Strung  r.  Pawnee  Ditch  Bx- 
tenalon  Co.,  42  O)lo.  421,  94  Fac.  889,  16  L. 
B.  A.  (N.  S.)  238,  the  syllabus  is  in  part: 

"The  law  contemplates  an  economical  use  of 
water,  and  it  Will  not  countenance  a  dtwsiOB, 
which,  on  account  of  the  loss  resulting  fnun  the 
appliances  Used  to  convey  it,  Is  many  times  that 
actually  consumed  at  the  point  where  utilised; 
sod  an  approprlafior  ol  water  most  tber«Eere  ex- 
udse  a  rsasonahle  degree  of  care  to  prevent 


waste,  through  seepage  and  evaporation  in  con- 
veying ii  (.o  cne  puinc  wheie  it  is  used." 

In  Boeder  v.  Stein,  23  Nev.  92,  97,  42  Fac 
867,  868,  the  court  says: 

"CJonveying  it  (water)  through  a  ditch  even 
will  cause  some  loss,  and,  if  the  distance  is 

6 rent,  or  the  soil  loose  or  porous,  the  loss  will 
a  considerable.   This,  within  any  reasonable 
expense,  is  generally  unavoidable." 

In  his  work  on  Water  Bights  (toL  1«  Sd 
Ed.,  p.  626),  Wtel  says: 

"In  caleulatbig  the  amount  (of  water)  actual- 
ly used,  the  amount  lost  in  neoeeaary  fluming 

must  be  added,  even  though  there  would  be  no 
loss  if  the  water  were  transported  in  some  other 
way,  as,  for  example,  by  pipe  line.  But  use  in 
poor,  and  leaky  flumes  will  be  enjoined,  or  any 
waste  from  faulty  means  of  conveyance^  that  can 
be  saved  by  careful  appliances." 

See,  .also.  Little  Walla  Walla  Irrigation  Co. 
V.  F.  I.  Co.,  62  Or.  848,  866, 124  Fac.  666, 125 
Fac.  270;  Claypool  v.  O'Ncdll,  65  Or.  611,  514, 
183  Pac.  349.. 

The  rule  appears  to  be  established  that  ap- 
proprlators  of  water  for  power  and  other 
purposes  are  required  to  use  reasonable  care 
and  diligence  in  constructing  and  taking  care 
of  their  ditches  and  flumes,  in  order  to  pre- 
vent waste  or  loss  of  water  appropriated. 
Where,  however,  they  use  reasonable  care 
and  diligence,  some  loss  of  water  is  likely  to 
result;  but  they  are  not  liable  therefor. 

4.  We  find  tiom  the  evidence  that  the  plain- 
tiffs and  their  grantors,  from  1883  to  the  fall 
of  1912,  used  for  the  purpose  of  generating 
power  to  operate  4iielr  said  flouring  mill  and 
power  plant  and  other  machinery,  approxi- 
mately 2,000  inches,  miner's  measure,  of  the 
water  diverted  and  appropriated  from  salp 
river  in  1883,  as  stated  supra,  and  that  said 
appropriation  has  not  been  abandoned  or  lost 
to  any  extent,  and  that  the  plaintiffs  are  still 
using  said  water  for  said  beneficial  purpose. 

6.  It  appears  from  the  evidence  that  since 
the  issues  were  made  np  in  this  case  and 
most  of  the  evidence  was  taken,  to  wit,  In  the 
fall  of  1912,  the  plaintiffs  have  installed,  in 
place  of  the  old  box  flume,  what  they  term 
a  barrel  flume  for  the  purpose  of  conveying 
the  water  that  they  appropriated,  as  stated 
supra,  from  said  river  to  their  said  flouring 
mill  and  power  plant  and  other  machinery. 
This  new  flume  carries  the  water  without  any 
material  leakage.  They,  also,  changed  the 
location  of  their  intake  to  ^  point  much  high- 
er up  on  said  river,  and.  by  doing  so,  they  in- 
creased the  head  from  22  to  about  116  feet 
By  raising  the  head,  they  greatly  increased 
the  power  of  the  water  conveyed  through  sold 
new  flume  to  the  water  wheels  In  the  sold 
flouring  mllL 

The  plaintiff  installed,  also.  In  said  flour 
mill,  a  new  high-pressure  water  wheel,  and 
connected  it  with  said  barrel  flume;  Since 
said  bsxrel  flame  and  said  new  wheel  were 
Installed,  the  water  from  said  river  has  pass- 
ed through  said  flame  to  said  water  wheels 
in  said  mill,  and  said  mill  and  said  power 
plant  and  other  machinery  have  been  operat- 
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ed  by  the  power  generated  by  said  water. 
The  old  box  flume  bas  been  abandoned. 

6.  The  defendants  contend,  and  the  evi- 
dence shows,  that  since  the  Installation  of 
said  barrel  flume  and  said  new  water  wheel, 
and  the  raising  of  the  head  from  22  to  116 
feet,  it  requires  less  water  to  generate  the 
necessary  power  to  nm  the  plaintUN  said 
machinery  than  it  did  before. 

J.  L.  Stannard,  a  cItU  engineer,  testified  as 
a  witness  for  ttie  defendants,  and  about  a  day 
befbre  he  gave  bis  evidence  he  Tialted  and 
examined  the  floor  mill  and  the  power  plant. 
He  testified  that  it  required,  to  operate  the 
power  plant,  as  It  was  beliig  run  when  he 
visited  it,  14  second  feet  or  600  miner's  inches 
of  water  and  5  second  feet  or  200  miner's 
indies  of  water  to  mn  the  floor  miU,  or  19 
second  feet  or  760  inches  of  water  to  operate 
said  mill  and  said  power  plant  Be  states, 
however,  that  when  he  examined  the  power 
plant  its  "load"  was  only  80  kilowatts  and 
that  its  m^TiiTHTiw  capacity  Is  800  kilowatts. 
He  said  to  (^iffl^te  the  irawer  plant  at  Its 
maximum  cainclly  would  require  44  second 
feet  or  1,760  inches  of  water.  Hence,  to  oper- 
ate the  flour  mill  as  It  was  running  when  he 
examined  it,  and  the  power  plant  at  its  maxi- 
mum capacity,  would  require  49  sectmd  feet 
or  1,960  inches  of  water,  miner's  measure. 
The  evidence  of  said  witness,  as  stated  supra, 
takes  no  account  of  the  power  required  to 
operate  the  cleaning  and  elevator  machinery, 
or  chop  and  feed  mill.  The  plaintiffs  contend 
that  these  require  about  as  much  power  as  Is 
necessary  to  operate  the  flour  mill.  Adding 
^00  miner's  Inches  for  operating  the  cleaning 
and  elevator  machinery  and  the  chop  and  feed 
mill,  we  have  an  aggregate  of  2,160  miner's 
Inches  of  water  neceiisary  to  operate  the  flour 
mlU,  the  power  plant,  at  its  maximum  capa- 
city, and  said  cleaning  and  elevator  machin- 
ery and  the  chop  and  feed  mill.  However, 
it  Is  shown  that  there  was  no  demand  at  the 
time  that  the  evidence  was  taken  for  even 
a  third  of  the  maximum  power  of  the  power 
plant;  but  the  demand  for  power  seemed  to 
be  increasing,  and  it  may  be  that  the  maxl- 
imum  power  of  said  plant  will  be  required  in 
a  short  time,  as  the  dty  of  Joseph  and  that) 
commnnily  appear  to  be  growing,  and,  when* 
people  become  better  acquainted  with  electric 
power,  there  mar  be  a  greatly  increased  de- 
mand for  electric  lights  and  electric  power. 

[2]  7.  Prior  to  the  Installation  of  said  bar- 
rel  flume  and  the  additional  water  wheel,  it 
required  all  of  the  2,000  inches  of  water  to 
generate  suflicient  power  to  run  the  floor 
mill,  the  cleaner  and  elevator,  and  the  <diop 
and  feed  mill,  and  the  power  plant  at  the 
same  time.  After  said  new  flume  and  addi- 
tional water  wheel  were  pot  in  and  the  head 
raised,  as  stated  supra,  from  22  to  110  feet, 
mudi  less  water  was  necessary  ft>r  said  pur- 
poses; and  a  considerable  portion  of  said 
2,000  inches  of  water  Is  not  now  needed  or 


used  for  said  purposes ;  but  the  failure,  since 
the  fall  of  1912,  to  use  a  portion  of  said 
water,  does  not  work  a  forfeiture  of  the 
platntiCfs'  right  to  use  It,  and  the  nonoser  of 
a  portion  of  said  water  will  not  operate  as  an 
abandonment  of  a  right  thereto,  unless  such 
nonuser  should  continue  for  an  unreasonable 
length  of  tlm&  See  1  Wldl  on  Water  Bights, 
pp.  621,  622. 

We  Imve  considered  qoesttons  tnvolved, 
and  find  that  the  decree  of  the  court  tniow 
is  correct,  and  that  it  should  be  affirmed. 


COLEHAM  v.  OITT  OF  UL  OBANDBL 

(Supreme  Court  of  Oregon.   Nov.  24,  1914.) 

1.  CoNsnnmoKAL  Law  (J  18*)— Adoftioh 
OF  Constitution— KrracT  of  Pbiob  Law— 

INITIATIVB  ChASTBE— LlABUJTT  TO  SUFT. 
Const,  art.  4,  S  la.  confers  the  initiative 
and  refereodnm  powers  upon  the  legal  voters  of 
every  municipality,  and  article  11,  {  2,  empow- 
ers the  legal  voters  of  every  city  to  enact  and 
amend  thetr  municipal  charter,  subject  to  the 
Constitution  and  criminal  laws  of  the  state  of 
Oregon.  Const  art  1, 1 10,  provides  that  every 
man  shall  have  remedy  by  due  course  of  law  for 
injury  to  his  person,  property,  or  repatation. 
L.  O.  L.  fi  S5S,  gives  a  riglit  of  action  against 
public  conmratlons,  except  counties,  for  injury 
to  the  rights  of  the  plaintiff  arising  from  some 
act  or  omission  of  the  public  corporation.  Tbe 
principle  of  this  act  wa*  in  force  when  the  Con- 
stitution was  adopted.  Held,  that  the  remedy 
fiveu  by  section  358  was  comprehended  with- 
in article  1,  |  10,  and  therefore  the  power  of 
a  municipal!^  to  adopt  its  charter  under  the 
initiative  was  subject  to  such  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.      13,  17;  Dec.  Dig.  f  18.*J 

2.  CoNsnrunoNAi.  Law  ({  16*)— Coiratauo- 

TION— DlTFBBENT  SSCTIOltB. 

Hie  different  sections  of  die  Oonatitntlon 
must  b«  construed  together. 

[Ed.  Note^For  other  cases,  see  Constitution- 
al Law.  Gent.  Dig.  {9;  Dee.  Dig.  |  IS.*] 

3.  Municipal  Cobpobatiows  (S  1016*)  —  Ac- 
tions AGAINST  CiTT— ChABTEB  PBOVISIONS. 

Tbe  provisions  of  the  charter  of  La  Grande 
that  the  ci^  may  sue  and  be  sued,  plead  and 
be  impleaded,  defend  and  be  defended  in  all 
courts  of  justice  and  in  all  actions,  suits,  or 
proceedings  embrace  the  right  to  bring  any  ac- 
tion against  the  city  that  could  have  been 
brought  under  the  law  as  it  existed  at  the  adop- 
tion of  the  charter. 

[Ed.  Mote.— For  other  cases,  see  Municipal 
Corporations,  O^t  Dig.  I  23^ ;  Dec.  Dig.  f 
lOlfi.*] 

4.  MlTHICIPA£  COBPOBATIONB  64*)— lOGIB- 
X.ATIVS  CONTBOZ/— INITIATIVK  CHABTEB. 

By  granting  to  tbe  people  of  a  municipality 
tbe  power  to  enact  and  amend  their  cbarter  and 
local  laws,  the  state  did  not  surrender  its  sov- 
ereignty  as  to  such  municipalities,  but  in  mat- 
ters  olT  general  concern  and  those  beyond  tbe 
boundary  of  the  municipalities,  the  dties  ar« 
amenable  to  the  general  law. 

[Ed.  Note.— For  other  cases,  see  Hnnldpal 
Corporations,  Osnt  Dig.  U  166,  107;  Dec. 
Dig.  I  64.*] 

5.  HvmoEPAi.  OoBPounoire  (I  S47*>— Waiii- 

WOBES  STEnXH— LlABILTTT—NSOIJOBIVCC. 

A  city  waterworks  system,  operated  by  the 
city  for  profit  belongs  to  it  In  Its  proprietary, 
not  governmental,  capacity  and  tbe  dty  is  lia- 
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Ue  for  Dcellsence  In  the  conatroction  or  mainte- 
uncc  tbtitot. 

TEd.  Note.— For  other  caseo.  see  Maniclpal 
Corporadoiu,  Gent  Dig.  S  ISOB;  Dee.  Dig.  I 
847'1 

6.  Appeal  awd  Ebbob  {5  1068*)— HAsiiLBBa 
Ebboe— IrTErxBUonoNs—CuBE  by  Ybbdiot. 

Error  Id  inBtraotlng  the  Jury  as  to  contrib- 
utory negligence  and  auumptlon  of  risk  in  an 
action  under  the  Employers'  I/ifibllity  Act  (Laws 
19iL  p.  16),  is  not  prejudicial  to  plaintiff, 
where  the  Instnictiona  directed  a  verdict  for  de- 
fendant if  the  jary  found  either  contributory 
w^ligence  or  aasnmptton  of  risk  and  the  jury 
rendered  ji  verdict  for  plaintiff. 

[Ed.  Kot&r-Foi  other  cases,  see  i^peal  and 
E^r,  Gent.  Dig.  »  422&-4m  Dec. 

Dig.  ^loea*] 

7.  Appul  ahd  Bbboh  <i  268*)  —  Rbvibw  — 
Vbbdict. 

The  amount  of  dam^es  awarded  by  the 
jury  will  not  b«  reviewed,  where  no  exceptions 
were  taken  to  the  rnlings  or  instructions  as  to 
tlie  measure  of  damages,  especially  under  Const, 
art  7,  S  3,  providing  that  no  fact  tried  by  a 
jnry  shall  be  otherwise  re-ezamined  la  any  court 
unless  the  court  can  affinnatively  aay  there  was 
DO  evidence  to  support  the  veroict. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Efror.  Cent  Dig,  U  1616-4523.  16&-16S2; 
Dec.  big.  I  268.^ 

In  Banc.  Appeal  from  Circuit  Conrt,  Un- 
ion Connty ;  J.  W.  Knowles,  Judge. 

Aetlon  by  O.  N.  Coleman  against  the  City 
tit  La  Grande.  Jndgment  for  the  platntifr, 
and  both  parties  appeal.  Affirmed. 

This  Is  an  action  for  damages  agalost  the 
defcQdant  dty.  The  cause  was  tried  before 
the  court  and  Jury,  and  a  verdict  and  judg- 
ment rendered  In  favor  of  the  plaintiff  for 
11,000.  Both  parties  appeal.  The  gist  of  the 
complaint  is  that  on  July  7,  1913,, the  plain- 
tiff was  employed  by  the  defendant  aa  a  com- 
moD  laborer  In  excavating  a  trench  about 
five  feet  deep  for  a  water  main  on  Jefferson 
avenue  in  the  dty  of  La  Grande,  as  a  part 
of  the  city  water  system  from  which  the  mu- 
nicipaiity  derived  an  Income;  that  the  de- 
fendant, acting  by  its  officers,  agents,  and 
superintendents,  negligently  failed  la  its  du- 
ty to  excavate,  crib,  brace,  wall,  or  shore  up 
the  sides  of  the  ditch  or  inspect  the  work  so 
as  to  make  the  place  where  the  plaintiff 
worked  reasonably  safe,  and  omitted  to  warn 
the  plaintiff  of  the  dangerous  condition  there- 
of on  account  of  which  the  trench  caved  in 
QpoQ  the  plaintiff,  injuring  him  pernaaoently 
to  Ills  damage  In  the  sum  of  $25,000.  The  de- 
fendant filed  a  general  demurrer  to  the  com- 
plaint This  being  overruled,  It  answered, 
adtiutting  the  employment  of  the  plaintiff, 
den)ing  any  negligence  on  the  part  of  the 
defendant  and  pleading  assumption  of  risk 
ud  contribntory  negligence  on  the  part  of 
the  plaintiff.  Tbe  veiBij  put  In  lasoe  the 
new  matter  of  the  answer. 

Jna  S.  Hodgln,  of  La  Orande,  fbr  appel- 
lant Geo.  T.  Cofdiraa  and  Colon  R.  Eber- 
hard,  boUi  at  La  Grande,  for  respondent 


BEAN,  J.  Qifter  stating  the  tacts  as  above). 
[1]  Upon  the  trial  defendant's  counsel  ob- 
jected to  the  Introduction  of  any  evidence 
for  the  reason  that  the  dty  was  not  liable 
in  BUdt  an  action  under  Its  charter,  nie 
court  overruled  tbe  objection,  and  the  de- 
fendant daly  saved  an  exception.  At  the 
close  of  Qie  plalntlfrs  case  counsel  for  the 
dty  moved  for  a  nonsuit  upon  the  same 
grounds.  The  motirai  was  denied.  The  de- 
fendant upon  this  appeal  reUes  upon  one 
question  only.  It  »»f»1ntfl*"*F  that  the  Is 
exempt  from  liability  in  such  an  action  un- 
der Its  charter.  The  charter  of  the  dty  of 
La  Grande  was  adopted  by  the  people  of  ttke 
dty  under  tbe  provisions  of  section  la  of 
artlde  4  of  the  0<Ki8tltntlonf  which  provides 
in  paijt  as  follows: 

"The  initiative  and  referendum  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voters  of 
every  munidpality  and  district  as  to  all  local, 
special,  and  municipal  legislation,  of  every  char- 
acter, in  or  for  their  respective  municipalities 
and  districts." 

Article  11,  f  2,  of  the  Constitution  Is  as  fol- 
lows; 

"Corporations  may  be  formed  under  the  gen- 
eral laws,  bnt  shall  not  be  created  by  the  legis- 
lative assembly  by  special  laws.  The  legisla- 
tive assembly  shall  not  enact  amend  or  repeal 
any  charter  or  act  of  incorporation  for  any  mu- 
nicipality, city,  or  town.  The  legal  voters  of 
every  city  and  town  are  hereby  granted  power 
to  enact  and  amend  their  municipal  charter, 
subject  to  the  Constitution  and  criminal  laws 
of  the  state  of  Ozegon." 

[2]  Bectlona  857,  868,  L.  O.  L.,  provide  that 
except  as  to  counties  an  action  may  be  main- 
tained against  any  public  corporatliw  In  this 
state  In  Its  corporate  capadty,  and  wlttaln 
the  scope  of  Its  authori^,  or  "for  an  Injury 
to  the  rights  of  the  plalntlflt  arising  from 
some  act  or  fHUlsdcm  of  such  other  public 
corporatfon."  It  Is  claimed  by  counsel  for 
the  def^dant  that  these  sections  do  not  ap- 
ply In  cases  lUte  the  <me  under  considera- 
tion, for  the  reason  that  the  dty  is  not  sub- 
ject to  l^lslatlve  control;  in  other  words, 
that  the  dty  in  so  far  as  It  rtiates  to  cases 
of  this  kind 'Is  an  Imperlum  In  Imperlo.  Sec- 
tion 1  of  the  charter  <tf  the  dty  <^  La  Orande 
provides  In  part  that  the  dty  of  La  Orande 
by  such  name  shall  "contract  and  be  con- 
tracted wltli,  sue  and  be  sued,  plead  and  be 
Impleaded,  defend  and  be  desE^ded,  in  all 
courts  of  justice  and  In  all  actions,  suits  and 
proceedings  whatsoever."  Section  10  of  ar- 
ticle 1  of  <Hir  ConstUndon  wdalra,  among 
other  things,  that  "every  man  shall  liave 
remedy  ^sy  due  course  of  law  for  injury  done 
him  in  bis  person,  property,  or  reputation." 
The  constitutional  provision  granting  to  ttie 
legal  voters  of  dties  and  towns  the  power 
to  enact  and  amend  tbdr  mnnldpal  charters 
Is  subject  to  tbe  OonstltaUon  and  criminal 
laws  of  tbe  state ;  therefore  aectlMi  10,  arti- 
cle 1*  would  apply.  Every  man  would  be  en* 
titled  to  a  remedy  against  a  dty  incorporated 
by  virtue  of  an  initiative  charter  the  same  as 
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against  any  otbernnmldpal  corporatloiL  The 
principle  tbat  an  actl<m  may  be  maintained 
against  a  public  corporation,  as  set  forth  in 
section  358,  L.  O.  L.,  was  enacted  January 
7.  1854;  Statutes  of  Oregon,  1855,  c.  2,  {  4. 
p.  168.  It  was  in  force  when  onr  Constitn- 
tion  became  effectlTe  in  1859.  The  remedy 
provided  for  In  section  358,  1^  0.  !<..  was 
therefore  In  existence  at  that  time,  and  was 
comprehended  In  section  10,  article  1.  The 
different  sections  of  the  ConstltutiOD  most  be 
construed  together.  Straw  t.  Harris,  54  Or. 
424,  103  Pac  7T7;  Branch  v.  Albee,  142  Pac. 
598,  600. 

[3]  We  do  not  believe  tbat  the  language  of 
the  charter  of  the  city  of  La  Grande  quoted 
above  warrants  the  conclusion  that  the  peo- 
ple of  the  city  intended  to  render  the  mu- 
nicipality immune  from  such  an  action.  The 
provision  in  regard  to  the  city  suing  and  be- 
ing sned  is  general  in  Ita  terms,  and  embrac- 
es any  action  against  the  manidpality  that 
could  be  brought  under  the  law  as  it  then 
existed. 

[4]  By  granting  and  reserving  to  the  peo- 
ple of  munidpallttes  the  power  to  enact  and 
amend  their  charters  and  adopt  local  or  spe- 
cial laws,  the  state  has  not  surrendered  her 
sovereignty  to  the  municipalities.  Within 
their  boundaries  dtles  are  clothed  with  [raw- 
er to  regulate  matters  purely  local.  How- 
ever, a  dty  Is  not  constituted  as  a  soverdgn- 
ty  as  regards  all  matters  of  legislation,  but 
Is  still  to  a  certain  extent  a  mere  agency  of 
the  state  of  which  it  Is  a  part  Beyond  such 
municipal  boundaries  and  in  matters  of  gen- 
eral concern  not  pertaining  solely  to  local 
munidpal  affairs,  dtles  are  amenable  to  the 
general  laws  of  the  state  which  do  not  in- 
fringe upon  the  right  of  dtles  to  local  self- 
government  This  is  ao  whether  such  laws 
are  enacted  by  the  Legislature  or  by  the 
pe<wle  of  the  state  at  large.  Eiemaja  v.  Port- 
land, 57  Or.  454,  111  Pac  379,  112  Pac.  402, 
37  L.  S.  A.  (N.  S.)  339 ;  Tburber  v.  McMinn- 
vlUe,  68  Or.  410,  416,  128  Pac.  43 ;  PorUand 
V.  Nottingham,  68  Or.  1,  118  Pac.  28;  State 
ex  rel.  v.  Port  of  Tillamook,  62  Or.  332,  124 
Pac.  637,  Ann.  Cas.  1914C,  483;  Schnbel  v. 
Olcott,  60  Or.  603,  120  Pac.  375 ;  Branch  v. 
Albee,  supra ;  Kallcb  v.  Knapp,  142  Paa  ; 
Rlggs  V.  Grants  Pass,  66  Or.  266.  134  Pa& 
776;  C.  O.  P.  Go.  V.  Grants  Paas  (D.  O.)  203 
Fed.  173 ;  P.  Ry.  L.  &  P.  Ga  T.  Fortlud  (D. 
C.)  210  Fed.  667,  672. 

[f]  In  Esberg  Cigar  Ca  v.  Portland.  84 
Or.  282,  287.  56  Fa&  961,  963  (43  L.  B.  A. 
436,  76  Am.  St  Rep.  661),  thia  court  satd: 

"When  a  special  power  or  privilege  te  con- 
ferred upon  or  granted  to  a  muDicipal  corpo- 
ration, to  be  exercised  for  its  own  advantage 
or  emolument  and  not  as  a  mere  governmental 
aceney,  it  Is  UaUe  to  the  same  extent  as  an  in- 
dividual or  a  private  cOTp«ration  for  negligence 
in  managirig  or  dealing  with  tlie  property  rights 
or  franchises  held  by  it  under  such  grant." 

Action  may  be  maintained  against  the  dty 
<a  La  Grande  for  negligence  resnltlng  in  the 
injury  of  an  emidoytf  wlille  engaged  In  laying 


(Or. 

a  water  p^ie  as  a  part  of  its  system  of  waters 
works  which  is  operated  by  it  for  profit 
Sudi  a  system  of  waterworks  belongs  to  the 
dty  in  its  private  or  proprietary  capacity 
rather  than  In  its  governmental  diaracter. 
and  It  la  liable  as  a  private  proprietor  for 
negligence  in  the  construction  or  maintenance 
there<tf.  Esberg  Cigar  Co.  v.  Portland,  siipra ; 
Pacific  Paper  Co.  v.  City  of  Portland,  88  Or. 
120,  135  Pac.  871;  Blake-McFall  Co.  v.  Ctty 
of  Portland,  68  Or.  126,  135  Pac.  873;  Bhobi- 
das  T.  Concord,  70  N.  H.  90,  47  AtL  82.  61 
L.  R.  A.  881,  383,  86  Am.  St  Rep.  004.  The 
position  of  the  dty  cannot  be  maintained. 

[I]  The  plaintiff,  upon  cross-appeal,  con- 
tends that  as  Uie  case  comes  under  the  Em- 
ployers' Uablllty  Act  (L.  1911,  p.  16),  the 
court  erred  In  Instructing  the  Jury  to  the 
effect  that  if  they  found  the  plaintiff  was 
guilty  of  contributory  negligence  or  assumed 
the  risk  as  an  Inddent  to  his  employment 
plaintiff  could  not  recover.  Among  other  In- 
structions, the  court  charged  the  Jury  to  the 
effect  that  if  they  believed  from  the  evidence 
that  the  defendant  was  guilty  of  the  negli- 
gence charged  in  the  complaint  and  that  the 
injury  complained  of  was  tlie  natural  conse- 
quence of  such  negligrace  and  might  have 
been  foreseen  and  reasonably  antldpated  as 
the  result  such  negligence  should  be  regarded 
as  the  proximate  cause  of  such  injury.  The 
court  further  charged  the  Jury  that  it  is  the 
duty  of  the  master  to  see  tbat  the  place' 
where  the  servant  is  set  to  work  Is  reason- 
ably safe,  and  that  if  they  found  from  the 
testimony  that  the  defendant  or  its  superin- 
tendent knew  that  the  nature  of  the  soli 
through  which  the  ditch  was  dug,  the  depth 
of  the  ditch,  and  the  manner  In  which  it  was 
dug,  were  such  as  to  render  the  sides  of  the 
ditch  liable  to  fall  and  dangerous ;  that  the 
superintendent  was  on  the  spot  and  had  an 
opportunity  to  observe  ita  condition;  that 
the  ditch  in  which  the  plaintiff  was  set  to 
work  a  short  time  prior  to  the  Injury,  if  any, 
was  unsupported  and  not  braced;  and  that 
suffldent  and  suitable  material  was  not 
furnished  by  the  defendant  for  that  purpose 
— their  verdict  must  be  for  the  plalntUf,  pro- 
vided that  the  plaintiff  did  not  assume  the 
risk  and  was  not  guilty  of  contributory  neg- 
ligence. Under  the  instructions  of  the  court 
the  Jury  by  their  verdict  found  In  effect  that 
the  plaintiff  was  not  guilty  of  any  negligence 
contributii^  to  his  Injury.  They  also  found 
that  the  plaintiff  did  not  assume  the  risk. 
These  two  questions  having  been  dedded  by 
the  Jury  in  favor  of  the  plaintiff,  they  are 
both  eliminated  from  the  case.  The  plaintiff 
has  no  reason  to  complain,  and  be  could  not 
have  been  prejudiced  on  account  of  the  in- 
structions in  regard  to  contributory  negU- 
genoe  and  assumption  of  risk.  If  the  Jury 
had  found  adversely  to  the  plaintiff,  then  Uie 
questions  referred  to,  which  are  carefully 
briefed,  would  have  been  raised. 

[7]  33ie  only  question  remaining  for  the 
Jury  to  determine,  tb«y  baving  found  that 
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tbe  dtfendant  was  itegUgent  and  liable  was 
the  anMont  of  damages.  No  exceptions  were 
taken  or  error  alleged  as  to  the  ruUngs  or 
iostmctlons  relative  to  the  measure  of  dam- 
ages. Especially  staoald  such  a  rule  be  ap- 
plied under  tbe  provlBlonB  of  eectlon  S,  arti- 
cle 7  of  tbe  Constitution. 

It  follows  tbat  tbe  Judgment  of  the  lower 
court  Bbonld  be  affirmed;  and  It  la  ao  or- 
dered. 


RTDSat  T.  CITY  OF  LA.  GBANDBl. 
(Supreme  Court  of  Oregon.    Not.  24,  1914.) 

1.  MURICZPAI.    OOBFOBAXIOKS  (S    7463^*)  — 

ToBTfl— GovBBmccnTAi.  Cafaout— MxNiOTS- 

UAL  Duties. 

No  liabilitj  attaches  to  a  maniclpalitr  for 
the  acts  or  <miiB8iou  of  its  officers  acting  in 
good  faith  while  performing  gOTemmental  lone- 
tioDi,  bat  liability  does  attach  for  negligent 
acts  of  its  offlcero  or  agents  in  performing  pri- 
Tite  ministerial  daties  pertaining  to  its  private 
corporate  pniposes. 

[Ed.  Note.— For  othw  cases,  see  Mnnlcipal 
Corporations,  OenL  Dig.  U  1668,  1560;  Dec. 
Dig.  S  746% .•]  "  ' 

2.  MUHICIFAL  COBPORATTOITS  ({  738*>—MaIN- 
TEN^KOB  or  STUVTB— LUBIUTT  POB  NXOI.1- 
GENCB— GOVEBNHEirTAX.  PUNOTIOIIS. 

In  the  actual  construetton  and  maintenance 
of  streets  and  sidewslks,  the  city  acting  by  serv- 
aats  employed  by  its  officers  with  tbe  anthority 
of  the  city  is  engaged  in  a  purely  ministeri^ 
duty,  and  is  liable  for  acts  or  omiasiOTS  of  sudi 
officers  or  employ^  in  improperly  building  a 
sidewalk  and  knowingly  falling  m  its  duty  to 
beep  the  same  in  a  reasonably  safe  condition  for 
trayel.   L.  O.  L.  {  368. 

[Bd.  Note.— For  other  eases,  see  Mnnlcipal 
CorporatlonLOent.  Dig.  U  1547-1S4U^  1661 ; 
Dec  Dig.  I  TB8.*] 

In  banc;  An>eal  from  Circuit  Court,  Un- 
ion Oounty;  J.  W.  Knowles,  Judg& 

Action  by  Elizabeth  C.  Ryder  against  tbe 
City  of  La  Grande.  From  a  Judgment  for 
plalntllf,  defendant  appeals.  Affirmed. 

This  Is  an  action  against  the  city  of  La 
Grande,  Or.,  for  damages.  A  verdict  wtm 
rendered  and  a  judgment  entered  In  favor 
of  the  plaintiff  for  ^50.  Tbe  defendant  ap- 
peals. The  action  Is  predicated  upon  the 
negligence  of  tbe  defendant  In  failing  to  per- 
form ItB  duty  In  the  construction  and  main- 
tenance of  a  plank  sidewalk  on  Cove  avenue 
in  tbe  dty.  Tbe  plaintiff  alleges  that  the 
defendant  negligently  and  wrongfully  allow- 
ed a  section  of  sidewalk  to  remain  In  a  dan- 
gerous and  unsafe  condition,  that  the  same 
was  broken  and  loose  at  both  ends  and  In- 
wcurely  braced  underneath,  and  that  on  the 
0th  of  December,  1913,  while  tbe  plaintiff 
VBS  lawfully  passing  over  said  sidewalk,  on 
ocootint  of  ttie  defective  construction  and 
vuDt  of  xepalT,  it  gave  way  under  her  weight, 
wliereby  she  was  Tlolently  thrown  down  and 
Injnred.  to  her  damage  in  the  sum  of  $18,000. 
Issnea  were  raised  by  the  answer  and  reply. 

Jdo.  S.  Hodgln,  of  la  Grande  for  appel- 
lant Bugene  Ashwlll  end  R.  J.  Green,  both 
of  Lm.  Grande,  for  ra^ndent 


BEAN,  J.  (after  stating  the  facts  as  above). 
The  first  question  raised  upon  this  appeal  ia 
the  same  as  that  In  the  case  of  Coleman  t. 
La  Grande,  144  Pac  468,  In  which  an  opinion 
was  this  day  rendered.  It  is  contended  that 
under  Its  charter  the  dty  of  La  Grande  la 
not  liable  for  a  tort.  As  to  such  question, 
that  opinion  will  govern  in  the  case  now  un- 
der consideration. 

Tbe  defendant  city  by  a  demurrer  to  the 
complaint,  a  timely  motion  for  a  nonsuit, 
and  a  requested  Instruction  to  the  Jury  rais- 
es the  further  question  that  tbe  city  of  La 
Grande  in  opening  and  building  streets,  con- 
structing sidewalks,  and  keeping  the  same 
In  condition  for  trav^  is  exercising  a  gov- 
ernmental function,  and  therefore  la  not  lla* 
ble  In  an  action  tar  negUgenca  In  such  work. 
It  was  stated  In  Baberg  CSgar  Co.  v.  Por^ 
land,  84  Or.  287,  BS  Fac.  962,  43  L.  B.  A. 
436,  TO  Am.  St  651,  a  case  whidi  has 
ever  since  been  followed,  that: 

"There  Is  a  well-established  distinction  made 
by  the  autboritleB  between  the  liability  of  a  mu- 
nidpal  corporation  for  tbe  acts  of  its  servants, 
a^ts,  officers  or  employ^,  done  in  the  exer- 
cise of  powers  and  duties  granted  to  or  imposed 
upon  It  as  a  mere  agency  of  tbe  state  and  per- 
formed exclusively  for  public  governmental  pur- 
poses, and  acts  done  In  the  exercise  of  powers 
granted  to  or  privilSges  conferred  for  its  own 
profit" 

In  6  McQullUn  on  Mua.  Corp.  |  2634,  It 
1ft  Btated  thus: 

"It  is  equally  well  settled  that  a  municipality 
acts  ministerially  in  constructing  and  repairing 
public  improvements  or  work,  including  streets, 
and  hence  is  liable  to  persons  injured  hy  negli- 
gence in  the  performance  of  such  duti«.^ 

In  Glaconl  v.  Astoria,  60  Or.  12,  30,  34, 
118  Pac.  180. 184,  after  a  thorough  discussion 
of  the  question  and  the  collaboration  of  many 
authorities,  Ur.  Juattce  Burnett  states  tbe 
rule  thus: 

"A  municipal  corporation  is  not  liable  for 
mere  consequential  iBjnrles  resulting  from  ordi- 
narily earful  adminutratloa  of  a  reaaonaUy 
prudent  plan  of  street  improvement  devised 
tbe  municipality  In  its  governmental  capacity; 
but  in  the  execution  itself  of  any  poblic  works, 
the  dty  acta  ministerially,  or,  in  the  words  of 
the  statute,  in  its  eorporat»  character  and  with- 
in the  scope  of  its  authority,'  and  for  Its  negli- 
gence or  maladministration  in  that  relation,  re- 
sulting in  an  injury  to  the  rights  of  another, 
it  is  liable  In  the  same  way  and  for  the  same 
reason  as  a  natural  person  or  private  corpora- 
tion would  be  under  the  same  drcnmstances  of 
executive  management" 

[1]  In  tbe  caae  at  bar  Uie  additional  ques- 
tion for  determination  la  whether  the  dl7, 
in  the  conatmctlon  and  maUitenance  of  a 
sidewalk,  is  actiiig  In  a  govmunental  capac- 
ity by  vtrtue  of  certain  attributes  of  sover- 
eignty or  is  performing  a  purely  ministerial 
duty  pertaining  to  Its  private,  corporate  pur- 
poses. Under  the  former  conditions  tbe  dty's 
functtona  are  political  and  govemmoital,  and 
no  liability  attaches  to  the  munldpallty  for 
the  acts  or  omlBelons  of  Its  officers  or  agents 
acting  in  good  faith.  In  the  latter  charac- 
ter above  referred  to,  that  Is,  In  the  exer* 
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else  of  Its  purely  mmilcipal  fundloiis,  a  titj 
stands*  upon  the  same  plane  aa  a  private  coi^ 
poration  and  Is  held  to  the  same  responsi- 
bility for  injuries  resulting  from  the  negli- 
gence of  Its  officera,  agents,  and  employes 
actli^  wltUn  the  scope  of  their  authority. 
28  Cyc  1258. 

it]  In  the  consideration  and  passing  or  re- 
jecting of  resolutions  and  ordinances  pertain- 
ing to  the  opening  and  Improvli^  of  Its 
streets,  the  council  of  t2ie  of  La  Grande 
acts  In  a  leglslattve  or  governmental  capaci- 
ty. In  the  actual  constnution  and  mainte- 
nance of  streets  end  sidewalks,  the  city,  act- 
ing by  servants  employed  by  Its  officers  with 
the  authority  of  the  municipality,  is  engaged 
In  a  purely  ministerial  duty,  and  Is  liable  to 
respond  In  damages  for  an  Injury  to  plaintiff 
caused  by  the  negligent  act  or  omission  of 
such  officers  or  employes  in  improperly  build- 
ing tlie  sidewalk  and  knowingly  faUlng  in 
its  duty  to  keep  the  same  In  a  reasonably 
safe  condition  for  travel.  The  case  comes 
within  the  provisions  of  section  3G8,  L.  O.  L. ; 
section  37,  Charter  of  City  of  La  Grande. 
See,  also.  4  Dillon  on  Mun.  Corp.  $  1666; 
Wagner  v.  Portland,  40  Or.  389,  394,  60  Pac. 
985,  67  Pat  300;  Batdorff  v.  Oregon  City, 
63  Or.  402.  100  Pac.  937,  18  Ann.  Cas.  287 ; 
Glaeont  v.  Astoria,  supra;  Hewitt  v.  City 
of  SeatUe,  62  Wash.  S77,  118  Pac.  1084.  S2 
I*  R.  A  (N.  S.)  632. 

The  evidence  in  the  case  tended  to  sustain 
the  allegations  of  the  complaint  and  to  show 
negligence  on  the  part  of  the  city  as  alleged. 
Tbe  Judgment  of  the  trial  court  will  there- 
fore be  affirmed. 


CLARK  V.  NORTH  PAC.  a  S.  00. 
(Supreme  Court  of  Oregon.   Nov.  24,  1914.) 

1.  PuuDina  (1 406*>--CoRCi,vBioiis  ot  Law— 

DeHCBBKB— FAIZ.UBE  TO  DBlTUa. 

In  an  actton  for  loss  of  baggage,  an  aver- 
ment in  the  complaint  that  plaintiff  became  a 
passenger  on  defendant's  boat,  and  defendant, 
OS  a  consideration  of  plaintiff's  becoming  a 
passenger,  agreed  to  transport  her  baggage,  etc., 
when  not  attacked  by  demnrrer.  cannot  after 
findings  for  plaintiff,  be  questioned  on  tiie 
ground  that  it  was  a  mere  cooclndon  of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
.  Cent.  Dig.  M  1356-1359.  lSfa-4i36C  1867-1374, 
1386;  Dec.  big.  %  406.*] 

2.  Appbai.  and  Erbob  (|  lOlO*)— QunnoirB 

OF  FACl^FlMniRQB. 

Findings  in  an  action  tiled  by  the  court 
are  equivalent  to  a  verdict,  and  must  be  sup- 
ported, if  there  Is  any  evidence  to  jnstify  them. 

[Ed.  Notsw— For  other  cases,  see  Appeal  and 
Error^&nt  Dig.  H  8879-8982,  4024;  Dec  Dig. 

3.  CABBaKBS  (I  288*)— Oabbiagk  or  Passbn- 
QBBs— Rblatxoh— "Pabsen  qeb." 

Where  a  person  desiring  transportation  in- 
trusts himself  to  the  custody  of  the  carrier,  aod 
the  carrier  accepts  him,  the  relationship  of  car- 
rier and  passenger  is  immediately  established. 


regardless  of  the  manner  in  which  the  passenger 
offered  himself. 

[Ed.  Note.— For  other  cases,  see  Carriers,  " 
Cent.  Dig.  |  973 ;  Dec.  Dig.  |  238.* 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Passenger.] 

4.  Caxbibbs  ({  239*)— Oabbuob  or  Pabsbh- 
oebb—Patuent  or  Fabb— Pasbenqbk. 

The  payment  of  fare  in  itself  is  not  an 
absolute  essential  to  the  creation  of  a  relation 
of  passenger  and  carrier,  and  where  such  rela- 
tion is  establiabed  by  an  offer  and  acceptance 
for  transportation,  obligating  the  passenger  to 
pay  the  customary  fare  and  the  earner  to  safe- 
ly transport  the  passenger  and  his  twggi^e,  the 
relation  of  passenger  and  carrier  exists  before 
payment  of  any  fare. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.     974,  975 ;  Dec.  Dig.  |  239.*] 

6.  Gabbiebs  (I  365*)— Cabbiaob  ov  Passbr- 

OBBS— RESCZBSIOIf  or  CONTBACT. 

Where  one  who  offers  himself  for  carriage 
and  is  accepted  by  the  carrier  declines  to  pay 
his  fare,  the  carrier,  if  desirous  of  terminating 
the  relationship  of  carrier  and  passet^r  so  cre- 
ated, must  rescind  the  contract  by  removing 
bim  from  bis  train,  or,  in  case  the  carriage  is 
on  water,  by  setting  the  passenger  ashore. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  1416-1422;  Dec.  Dig.  i  356.*] 

6.  Shippiho  (I  107*)— Gabbiaqb  or  Passbn- 

qBBB  —  BaQGAGB  —  AOnONS  —  BVIDBIVCB  — 

Sdfficzbhot. 

In  an  action  for  injuries  to  l>aggage,  evi- 
dence Acid  to  austsin  s  finding  that  the  defend- 
ant accepted  plaintiff  as  a  passenger  on  ita  lM>at, 
and  underbxd^  to  brii«  on  board  her  trunk, 
which  was  drop]^  into  the  water  and  tbe  con- 
tents injured. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  H  668-«66 ;  Dec  Dig.  |  1«7.*] 

Department  1.  Appeal  from  Olrcnlt  Oonrt, 
Multnomah  County;  Henry  B.  Mcmnn, 
Judge. 

Acthn  by  I.  I*.  Olatfe  against  the  NortH 
Padflc  Steamship  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeala  Af- 
firmed. 

After  alleging  the  corporate  character  of 
the  defendant,  the  complaint  states: 

"That  on  or  about  the  10th  day  of  October, 
1911,  plaintiff  t>ecame  a  passenger  on  the  de- 
fendant's steamer  Roanoke  from  San  Fedro^ 
Cal.,  to  San  Diego,  Cal..  and  as  a  passenger 
thereof  delivered  to  defendant's  steamer  at  San 
Pedro,  in  f:of>d  and  proper  condition,  her  bag- 
gage, misistioff  of  a  trunk,  containing  weariu 
apparel,  etc.*  ox  the  reasonable  market  value  « 
$500;  that  as  a  consideration  of  plaintiff  becom- 
ing a  passenger  on  said  steamer,  and  paying 
tbe  nsual  snd  customary  fare,  ue  defendant 
agreed  and  promised  to  carry  without  dday  and 
safely  said  baggage,  and  to  deliver  the  some  in 
good  condition  to  plaintiff  at  San  Diego,  GaL" 

The  complaint  ooncludes  with  an  allegation 
that  afterwards  the  defendant  delivered  the 
trunk  to  plaintiff  in  a  damaged  condition,  to 
her  loss  in  a  snm  mentlcmed,  which  injury 
was  caused  by  the  negligence  of  the  defend- 
ant, Its  agents,  servants,  and  employes.  The 
defendant  admits  Its  corporate  character  and 
its  function  as  a  common  carrier  of  freight 
and  passeogers  for  hire  to  and  from  ports  In 
the  atatea  of  OaUAnnla  and  Oregon,  but  otti- 
erwlse  denies  the  entire  complaint  Farther 
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defeudlBg,  Ute  aoswes  states  BobstanUally 
that  at  the  time  mentioned  tlie  plaintiff  un- 
dertook to  deliver  to  tbe  defendant  a  trank, 
the  contents  of  which  were  not  known  to  the 
defendant;  that  on  the  day  Its  shiit  sailed 
from  San  Pedro,  Cal.,  the  plaintiff  attempted 
to  board  the  steamer  and  conv^  upon  it  her 
trunk,  but  that  she  carelessly  and  negligently 
failed  to  arriTe  at  the  ressel  untU  its  gang- 
plank had  been  withdrawn  and  It  had  swung 
away  from  its  dock;  and  that  in  order  to  get 
her  baggage  aboard  the  plaintiff  car^easly 
and  n^llgently,  through  her  agents  and  em- 
ployes called  for  a  rope  from  the  steams, 
and,  having  attached  It  to  Hie  trunk,  directed 
It  to  be  hauled  aboard,  and  that  by  reason 
of  the  careless  way  In  which  the  rope  was 
tied  it  became  detached  and  the  trunk  fell 
Into  the  water.  It  Is  further  stated  that  the 
ace  of  the  plaintiff  described  was  against  the 
wlataes  and  objections  of  the  defendant,  and 
that  it  tras  a  custom  of  tiie  defendant,  well 
known  to  the  i^ainttff,  to  keep  an  employe 
at  the  steamship  previous  to  the  date  of  sail- 
ing for  the  purpose  of  checking  baggf^  of 
passengers,  but  that  she  failed  and  neglected 
to  check  her  trunk  or  to  buy  a  ticket  to  her 
destination.  Elxcept  that  defendant  is  a  com- 
mon carrier  owning  the  steamer  In  question, 
and  that  she  became  a  passenger  thereon,  the 
plaintiff  denies  all  the  allegations  of  the  an- 
swer. Tbe  court,  as  a  result  of  a  trial  with- 
out a  Jury,  made  findings  of  fact  and  conclu- 
sions of  law  in  favor  of  the  plaintiff.  From 
tiie  resulting  judgment  the  defendant  appeals. 

Sanderson  Reed,  of  Portland  (Reed  &  Bell, 
of  Portland,  on  the  brief),  for  appellant  J. 
C.  Simmons,  of  Portland,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  principal  contention  of  the 
defendant  la  that  the  allegation  of  the  com- 
plaint, to  the  effect  that  the  plaintiff  became 
a  passenger  on  the  defendant's  steamer  Roan- 
oke, Is  a  statement  of  a  conclusion  of  law, 
ind  not  sutHcient  In  that  respect  to  support 
a  cause  of  action.  The  only  precedent  cited 
In  support  of  the  proposition  Is  Fremont,  etc., 
Ry.  V.  Hagblad,  72  Neb.  773,  101  N.  W.  1033, 
106  N.  W.  1041,  4  L.  R.  A.  (N.  S.)  254.  9  Ann. 
Cas.  1096.  This  was  an  action  for  personal 
Injuries  to  an  individual,  who  stated  that 
be  had  purchased  a  ticket  entitling  him  to 
safe  transportation  on  the  defendant's  train 
between  certain  points,  and  that  he  received 
the  Injuries  while  a  passenger  on  the  defend- 
ant's premises.  The  complaint  was  challeng- 
ed, not  only  by  demurrer,  but  by  every  other 
method,  to  the  end  of  the  case.  Under  these 
circnmstances  the  court  of  last  resort  held 
that  the  allegation  stated  a  mere  conclusion 
of  law.  In  the  Instant  case,  however,  no  ob- 
jection appears  to  have  been  taken  to  the 
complaint  by  demurrer  or  motion,  or  by  ob- 
jection on  that  point  at  the  trial.  Conceding 
that  the  allegation  of  the  relation  of  passen- 
ger and  carrier  Is  essential  to  the  relief 
suught  in  this  case,  we  still  must  hold  that, 


In  the  atwence  of  objection  by  demurrer,  ttie 
complaint  must  be  held  good  after  the  flnd- 
li^  are  made;  they  being  equivalent  to  a 
verdict  I>Bvia  v.  Wait,  12  Or.  425,  8  Vac 
S56;  Drake  v.  Sworts,  24  Or.  198,  38  Pac. 
563;  Baker  City  v.  Murphy,  30  Or.  405.  42 
Pac.  133,  36  Xi.  B.  A.  88;  Fowler  v.  Phoenix 
Ins.  Co.,  35  Or.  QSO,  57  Pac  421;  Currey  v. 
Butcher,  87  Or.  380,  61  Pac.  6SI;  McGall  v. 
Porter,  42  Or.  49,  70  Pac.  820,  71  Pac  976; 
Bade  T.  Hlbberd.  50  Or.  501.  98  Pac.  864; 
Templeton  t.  Lloyd,  59  Or.  52.  57.  116  Pac. 
1068. 

The  action,  however,  is  not  for  personal  In- 
Jury  to  the  passenger.  The  essence  of  the 
complaint  is  a  dalm  of  damages  for  breach  of 
the  contract  to  carry  the  baggage  of  the 
plaintiff  from  San  Pedro  to  San  Di^.  Tbs 
cause  of  action  is  not  affected  by  the  circum- 
stance that  the  contract  to  carry  baggage  is 
co-operant  with  the  relation  of  passenger  and 
carrier.  The  gist  t£  the  complaint  is  found 
In  the  allegation: 

"That  as  a  consideration  of  plaintiff  becoming 
a  passenger  on  wsiA  steamer,  and  paying  the 
usual  and  customary  fare,  the  defendant  agreed 
and  promised  to  carry  without  delay  and  safely 
said  baggage,  and  to  deliver  the  same  in  good 
condition  to  plaintiff  at  San  IMego,  OaL" 

Here  Is  a  complete  statement  of  an  execu- 
tory contract,  of  which  becoming  a  passenger 
is  stated  as  one  element  of  the  consideration. 

[2-1]  In  view  of  the  findings  of  the  court, 
which  in  numerous  cases  not  necessary  to  cite 
here  we  have  heretofore  considered  as  equiv- 
alent to  the  verdict  of  a  jury,  the  control- 
ling question  presented  Is  whether  or  not 
there  Is  any  evidence  to  jnstlfy  such  a  ver- 
dict The  substance  of  the  testimony  Is  that 
the  plaintiff  arrived  at  San  Pedro  on  the 
steamer  Rose  City,  en  route  to  San  Diego. 
Arriving  at  the  former  port,  she  found  the 
Roanoke  berthed  at  the  same  dock  and  due 
to  sail  In  a  few  hours.  Concluding  that  she 
couad  arrive  at  her  destination  much  sooner 
by  taking  passage  on  the  Roanoke,  she  ap- 
plied at  the  steamer  office  on  the  dock  for  the 
purpose  of  buying  a  ticket  She  went  there 
four  times  for  that  purpose  during  the  day, 
but  each  time  found  the  office  closed.  She 
states  that  she  was  Informed  by  a  man  on  the 
dock,  who  afterwards  proved  to  be  the  dis- 
trict freight  and  passenger  agent  of  the  de- 
fendant, that  she  could  buy  her  ticket  aboard 
the  ship.  She,  however,  applied  again  at  the 
office,  and  found  It  open,  but  no  one  In  at- 
tendance. She  and  a  lady  friend  went  again 
aboard  the  Rose  City,  lying  adjacent  to  the 
Roanoke,  and  while  waiting  there  they  heard 
the  whlsUe  of  the  latter  vessel,  Indicating 
that  she  was  about  to  sail.  In  company  with 
the  captain  of  the  Rose  City,  the  two  ladies 
ran  hastily  down  the  dock  to  the  Roanoke 
and  found  the  gangplank  drawn  aboard,  the 
bow  lines  cast  off,  and  the  bow  of  the  steam- 
er being  warped  out  into  the  channel  by  a 
stern  line  made  fast  to  the  dock.  Rushing 
up  to  the  vessel,  the  two  ladies  were  helped 
aboard        the  steward  of   the  Boanoke. 
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About  this  time  two  other  men,  presumably 
the  stevedores  or  other  employes  about  the 
dock,  came  running  forward  with  the  plaln- 
tilTs  trunk.  Her  attention  being  directed  to 
this,  the  plaintiff  said  she  could  not  go  with- 
out her  trunk.  The  men  carrying  It  called 
to  the  crew  aboard  the  Roanoke  to  heave  a 
line  ashore,  and  some  of  th^  did  so.  Those 
on  the  dock  attached  the  line  to  the  trunK, 
when  the  crew  began  dragging  it  by  pulling 
on  the  Tope,  and  when  it  got  off  the  dock  the 
handle  to  which  the  line  was  attached  broke, 
allowing  the  trunk  to  fall  Into  the  water.  A. 
member  of  the  crew  went  over  the  side  on 
a  rope  and  endeavored  to  attach  a  noose 
to  the  trunk;  but,  failing  to  do  so,  the  steam- 
er went  on  Its  voyage,  leaving  the  trunk  to 
drift  under  the  dock.  Afterwards  the  de- 
fendant regained  possession  of  the  trunk, 
forced  the  lock,  took  out  the  contents,  con- 
sisting of  ladles*  wearing  apparel,  partially 
dried  the  articles,  replaced  them  in  the  trunk, 
and  forwarded  It  to  the  plaintiff  at  San  Die- 
go. Aboard  the  steamer,  when  the  plaintiff 
saw  that  her  trunk  was  lost  in  the  water,  she 
refused  to  pay  her  fare,  and  told  the  officer 
that  he  could  put  her  ashore.  This  was  de- 
clined, and  the  defendant  carried  the  plaintiff 
to  San  Diego.  It  is  true  that  the  first  mate 
of  the  vessel  testifies  that,  although  a  mem- 
ber of  his  crew  threw  a  line  ashore  to  be  at- 
tached to  the  trunk,  yet  he  himself  called 
out  to  let  the  trunk  alone.  This  order,  how- 
ever, was  not  obeyed. 

Are  the  findings  of  the  circuit  court  prop- 
er conclusions  to  be  drawn  from  the  facts 
disclosed  by  the  testimony  as  above  stated? 
It  Is  manifest  that  the  plaintiff  offered  her- 
self as  a  passenger  and  her  trunk  as  baggage 
to  accompany  her.  It  la  eQually  plain  that 
the  defendant  accepted  her  offer  and  entered 
upon  the  performance  of  its  contract,  for  It 
not  only  helped  her  aboard,  but  It  threw  out 
a  line  of  the  vessel's  tackle  for  the  purpose 
of  taking  aboard  the  baggage.  Members  of 
the  crew  hauled  ou  the  line  for  that  purpose. 
All  this  indicates  an  acceptance  of  the  offer 
of  the  plaintiff.  The  subsequent  conduct  of 
the  defendant  In  taking  the  trunk  from  the 
water,  opening  It,  drying  Its  contents,  and 
subsequent  transportation  and  delivery  of  the 
same  to  the  plaintiff  at  San  Diego,  Is  also 
evidence  of  having  accepted  the  plaintiff's 
offer,  with  its  attendant  responsibility.  It 
Is  urged  that  the  plaintiff  was  late  In  ar- 
riving at  the  steamer ;  that  she  did  not  have 
her  trunk  checked  according  to  the  practice 
of  the  defendant.  In  the  first  place,  it  is  not 
alleged  in  the  answer  that  the  defendant  had 
any  one  there  at  the  time  to  check  the  bag- 
gage In  pursuance  of  Its  custom.  On  the 
other  hand,  the  plaintiff  testifies,  and  she  is 
not  disputed  on  this  point,  that  she  applied 
at  the  office  fire  times  for  the  purpose  of 
buying  a  ticket,  but  found  no  one  there  to 
represent  the  company.  We  cannot  say  as  a 
matter  of  law  that  the  formula  described 
In  the  answer  Is  the  only  one  by  which  the 


relation  of  passenger  and  carrl^  can  be  as- 
sumed. It  matters  not  in  what  manner  per- 
sons desiring  transportation  may  Intrust 
themselves  to  the  custody  of  a  passenger 
carrier.  If  that  actually  occurs  with  the 
knowledge  and  consent  of  the  carrier.  If  In 
good  faith  the  Intending  passenger  goes  up- 
on the  vessel  for  the  purpose  of  taking  pas- 
sage on  the  usual  terms  and  conditions  es- 
tablished by  the  carrier,  and  the  latter  ac- 
cepts the  iffl.Bsenger,  the  relationship  Is  at 
once  established. 

In  the  argument  much  stress  was  laid  on 
the  fact  that  the  plaintiff  refused  to  pay 
her  fare;  but,  as  shown  in  Simmons  v.  O. 
R.  R.  Co..  41  Or.  165,  60  Pac  440,  1022.  the 
payment  of  fare  in  itself  Is  not  an  absolute 
sine  qua  non  to  the  creation  of  the  relatltm 
of  passenger  and  carrier.  The  drcumstances 
show  an  offer  and  acceptance,  raising  the  obli- 
gation on  the  part  of  the  passenger  to  pay 
the  customary  fare,  and  on  the  part  of  the 
carrier  to  transport  safely  the  plaintiff  and 
her  baggage.  The  contract  was  entered  into 
and  became  a  rule  of  action  involving  the 
conduct  of  the  parties.  The  nonpayment  of 
fare  would  have  constituted  good  cause  for 
the  defendant  to  rescind  the  contract.  The 
manner  In  which  the  carrier  may  rescind 
such  a  contract  Is  pointed  out  in  PealKMly 
V.  O.  R.  &  N.  Co.,  21  Or.  124,  26  Pac  1053, 
12  U  R.  A.  823,  to  the  effect  that  unless  the 
passenger  produces  a  ticket  authorizing  his 
transportation,  or  pays  his  fare,  the  carrier 
may  eject  him  from  the  train.  That  is  the 
manner  In  which  the  carrier  may  rescind 
such  a  contract;  but  In  this  instance,  al- 
though the  plaintiff  offered  to  annul  the  con- 
tract by  asking  to  be  put  ashore,  the  de- 
fendant refused  to  abrogate  it,  and  partly 
performed  Its  contract,  both  as  to  the  car- 
riage of  the  plaintiff  and  as  to  the  transporta- 
tion of  her  baggage.  Sven  now  the  defend- 
ant does  not  allege  any  counterclaim  for  the 
fare,  or  for  damage  accruing  to  It  for  any 
bjreach  of  the  contract  by  the  plaintiff. 

The  precedents  cited  by  the  defendant  are 
not  applicable  to  the  case  In  band.  Haase 
V.  O.  R.  A  N.  Co.,  19  Or.  362,  24  Pac  238, 
was  an  Instance  where  the  plaintiff  under- 
took to  board  a  freight  train  without  the 
knowledge  of  the  defendant  at  a  place  where 
It  never  received  passengers  and  without  hav- 
ing purchased  a  ticket  While  he  was  thus 
surreptitiously  undertaking  to  gain  entrance 
into  the  freight  train,  It  was  moved,  whereby 
he  was  thrown  to  the  ground  and  Injured  In 
consequence  thereof.  There  was  no  meeting 
of  the  minds  of  the  parties  essential  to  the 
formation  of  a  contract  In  Grahn  t.  In- 
ternational, etc.,  Ry.  Co.,  100  Tex.  27,  93  S. 
W.  104,  5  U  R.  A.  (N.  S.)  1025,  123  Am.  St 
Rep.  767,  the  plaintiff  was  undertaldng  to  de- 
fraud the  company  by  paying  a  freight  con- 
ductor part  of  the  fare,  contrary  to  the 
known  rules  of  the  company,  and  was  in- 
jured by  being  compelled  to  Jump  from  a 
moving  freight  train  on  wblCb  passengers 
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were  QOt  carried.  The  plafuUfTs  fraud  vi- 
tiated the  alleged  contract  to  carry  him  as  a 
passenger.  In  Fitsouiurice  v.  N.  Y.,  N,  H.,  A 
H.  R.  R.  Co.,  192  Mass.  109.  78  N.  E.  418,  6 
L  E.  A.  (N.  S.)  1147,  116  Am.  St  Eep.  230, 
7  Ann.  Cas.  586,  the  defendant  habitually  is- 
soed  tickets  good  for  8  months,  but  only  for 
students  under  18  years  of  age.  The  plain- 
tiff, knowing  this  rule,  fraudulently  repre- 
sented herself  to  be  under  18  years  of  age 
and  a  studenl;  while  In  fact  she  was  above 
that  age  and  was  an  ^ploye  of  a  mercantile 
firm.  In  an  action  where  she  sought  to  re- 
cover damages  received  In  a  collision  involv- 
ing the  train  upon  which  she  was  riding,  the 
court  held  that,  owing  to  her  fraud  In  ob- 
taining her  ticket,  the  relation  of  passen- 
ger and  carrier  did  not  exist  between  the 
parties.  In  Harmon  v.  Jensen,  176  Fed.  521, 
100  a  a  A.  llGk  20  Ann.  Gas.  1224,  the  plain- 
tiff, although  not  an  employe  of  the  defend- 
ant, was  riding  on  a  train  carrying  a  qiedal 
excursion  free  for  employes  only  and  on  a 
free  ticket  Issued  in  the  name  of  anottier 
person.  The  court  held  that,  owing  to  the 
deceit  practiced,  the  plaintiff  was  not  en- 
titled to  the  rif^ts  of  a  passenger.  In  Anr 
dnws  T.  Taxoo  B.  B.  Co.,  80  Miss.  129,  88 
South.  T73,  plaintiff  went  to  a  railway  ata- 
tlon  more  than  an  hour  before  train  time, 
and  knowingly  contrary  to  ttie  company's 
rules  went  into  the  agent's  private  room  to 
write  oonceming  his  own  afCaira.  Afr^ 
wards,  while  thus  In  the  private  office,  he 
had  a  quarrel  with  ttie-  agent  about  matters 
entirely  disconnected  with  the  company's 
business,  as  a  result  of  whldt  Qie  agent  as- 
nulted  and  Injured  him.  In  an  action 
against  the  company  It  was  dedded  tiiat  the 
plaintUT  liad  no  zigbta,  as  a  passenger  under 
tin  drenmstances.  In  MeteaU  v.  Tasoo,  etc., 
H.  Co..  97  Miss.  4fiB,  fi2  South.  35S,  28  B. 
A  CN.  S.)  811,  the  question  tamed  upon  a 
statute  requiring:  i^a  railway  ennpany  to 
k£ep  open  Its  waiting  room  tor  the  accom- 
modation of  paaaengers  for  an  hour  before 
the  d^nrtnie  of  a  train.  The  plaintiff,  in 
possesBlon  of  a  resolar  mileage  ti^rat,  went 
to  the  station  16  mlnntea  before  train  time, 
deposited  Us  baggage,  and,  g<dng  out  of  the 
di^  to  see  a  merchant  near  by,  fell  into  an 
angnarded  hole  left  by  the  company  and 
was  killed.  Under  these  drcumstances  It 
was  dedded  Qiat  the  plaintiff's  Intestate  was 
entiUed  to  the  rights  of  a  passenger  by  vir- 
tue of  the  statute.  In  Gondran  v.  Chicago, 
etc.,  By.  Co.,  67  Fed.  S22,  14  C.  O.  A.  506,  28 
L.  B.  A.  749,  tiie  meat  of  the  matter  Is  thus 
stated: 

"One  riding  on  a  train  by  fraud  or  stealth, 
without  the  payment  of  fare,  takes  upon  him- 
self aD  the  risk  of  the  ride,  and  if  injured  by 
an  accident  happeDtn;  to  the  train,  not  due  to 
recfclessoess  or  willfulness  on  the  part  of  the 
company,  he  cannot  recover." 

In  Badley  r.  Golumbta  By.  Co.,  44  Or.  3S2, 
75  Pac.  212, 12  Ann.  Oas.  447.  the  plaintiff  was 


injured  by  jumping  from  the  engine,  where 
he  was  riding  without  a  ticket  and  without 
the  consent  or  knowledge  of  the  conductor  of 
the  train,  although  by  the  acquiescence  of 
the  en^eer.  This  court  held  that  he  was 
not  a  passenger. 

In  all  these  cases  it  appears  that  either 
fraud  or  stealth  was  Imputed  ,to  the  alleged 
passenger,  to  the  destruction  of  that  rela- 
tion. Nothing  of  that  kind  is  involved  in 
this  case.  The  undisputed  testimony  Is  that 
the  plaintiff  openly  and  above  board,  In  the 
immediate  presence  of  the  officers  of  the  ves- 
sel, presented  herself  with  her  baggage  to  be 
carried  as  a  passenger,,  and  was  acc^ited  on 
board  the  steamer  for  that  purpose.  The 
contract,  thus  based  on  offer  and  acceptance, 
was  initiated,  and  the  parties  entered  upon 
its  performance.  What  happened  afterward, 
although  almost  immediately,  relates  to  the 
breach  of  the  contract,  and  that  Is  the  es- 
sence of  the  plalntlfTs  ilomplalnt.  The  sub- 
stance of  the  defense  Is  a  denial  of  the  rela- 
tionship upon  which  the  plaintiff  relies.  The 
testimony  anqtly  sustains  the  findings  of  the 
court  in  fiavOT  of  the  plaintiff. 

The  judgmott  l8  affirmed. 

McBBIDE.  C.  J.,  and  MOOEB  and  RAM- 
SEY, JJ.,  concur. 


STATB  ax  td.  BIBDWELL  «t  al.  v.  HALL 
et  aL 

(Supreme  Court  of  Oregon.    Nov.  24,  1914.) 

1.  Statutes  (3  184*)  — CoNsraucnoM— Pua- 
POBE  ov  Laws. 

Such  meaning  is  to  be  attadied  to  Ihe  lan- 
guage of  a  statute  as  will  eSEectoate  the  obieet 
and  purpose  of  the  law. 

[E}d.  Note.— For  other  cases,  see  Statute^ 
Cent.  Dig.  i  262 ;  Dec.  Dig.  i  184.*] 

2.  ScHoou  AND  School  Disteicts  (j  42*')— 
Cbeation  or  Union  District — Call  of  Spk- 
ciAL  Election. 

Under  L.  O.  L.  S  4184,  as  amended  by  LawH 
1911,  p.  78,  providing  for  the  union  of  several 
school  distiictB  for  high  school  purposes,  and 
requiring  the  district  boundary  board,  when 
sufficient  petitions  for  an  Section  for  such  pur- 
pose are  presented  to  the  board,  to  direct  in 
writing  the  respective  school  boards  of  the  dis- 
tricts to  be  nnited  to  give  the  notices  of  elec- 
tion, a  written  notice  of  the  district  boondary 
lioard  to  the  school  boards,  directing  them  to 
call  a  special  election  for  that  purpose  at  a  cer- 
tain time,  is  sufficient,  without  being  in  the 
form  of  an  order  calling  the  electioo. 

[Sd.  Note.— For  other  eases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  81-85;  Dec  Dig. 
5  42.«] 

3.  Schools  and  School  Dibtbiots  It  42*)-' 
Cbeation  or  Union  Dzstbiot— Call  or 
Special  Election. 

On  receiving  the  dlreetlDn  from  tlie  district 
botmdary  board,  the  school  directors  have  no 
discretion,  but  must  give  the  notices  required; 
and  a  regular  meetioK  of  the  district  boards  is 
not  necessary  to  authorize  the  presidents  and 
the  secretaries  to  sign  the  notices. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Scbool  Districts.  Cent  Dig.  H  Sl-^ ;  Dec  Dig. 
I  42.*] 
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4.  SCHOOLB  AND  SCHOOL  DISTRICTS  (S  22*)— 

CBEA-noN  or  UNjon  Dinmcrs— CoNsrmr- 

TZONAUTT  OF  STATUTES. 

L.  O.  li.  S  41M.  w  ftmendiid  by  Laws  1911. 
78,  providiojr  for  tlie  union  of  sereral  school 
istric^  for  high  school  purposea,  is  not  con< 
trary  to  Const,  art.  4,  |  la,  giving  the  initia- 
tive and  referendum  to  the  districts,  as  an- 
thorising  a  larger  district  to  extend  its  bounda- 
ries over  a  smaller  disttict  against  the  will  of 
the  latter,  since  the  electors  at  such  election  act 
OS  members  of  the  proposed  anion  high  school 
district;  the  election  being  held  in  the  local 
districts  only  for  convenience. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  |  41;  Dec.  Dig.  S 
2S!.*] 

5.  ScHOota  AND  ScHooi.  DzsTBiora  (I  22*)— 
Ckeation  of  Union  Dibtriotb— Oonstitu- 
iiONAXiTT  OF  Statutes. 

The  Legislature  had  power  to  enact  the 
statute,  under  Const,  art.  11,  |  2,  authorizing 
the  formation  of  corporations  under  general 
laws. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districti^  Gent.  Dig.  |  41;  Dec.  Dig.  f 
22.*] 

6.  Sghoolb  and  Sohooi.  DmsioTB  (I  42*H- 
Cbbation  or  Union  Dibibict— Eucxioh— 

"Call." 

Under  L.  O.  L.  {  4194,  as  amended  by 
Laws  1911,  p.  78,  proridtng  for  the  creati<m 
of  a  union  high  school  district,  and  requiring 
the  district  boundary  board  to  direct  the  school 
boards  of  the  district  to  give  the  notices  of 
election,  a  direction  by  the  district  boundary 
board  to  the  school  boards  to  call  the  Section 
is  sufficient,  since  "call"  involves  more  than  a 
mere  determination  that  the  election  be  held, 
and  requires  that  determination  to  be  communi- 
cated, and  is  used  in  L.  O.  L.  |  4083,  providing 
for  the  manner  of  giving  notice,  as  synonymous 
with  "notice." 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  81-86;  Dec. 
Dig.  8  42.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Call.] 

7.  ScHoou  AND  School  Diotbiots  ((  42*>— 
Creation  of  Union  Diotbiot— NoTiciih- 

NeCESSITT— SUFFICIENOT. 

^  Under  L.  O.  L.  ^  4194,  as  amended  by 
Laws  1911,  p.  78,  providing  for  an  election  for 
the  citation  of  a  union  mgh  school  district, 
the  giving  of  the  notice  of  a  special  election  by 
the  school  boards,  which  states  the  time  and 
place  of  the  election,  is  mandatory;  but  the 
requirement  for  the  statement  of  the  details  of 
the  election  is  directory, 

[Ed.  Note.— For  other  cases,  sea  Schools  snd 
School  Districts,  Cent  Dig.  SS  81~S6:  Dec. 
Dig,  fi  42.*] 

8.  Schools  and  School  Distbicts  (§  42*)— 
Creation  of  Union  Diotbict— Notice  of 
Election— Sufficiency. 

Under  L.  O.  L.  S  4194,  as  amended  by 
Laws  1911,  p.  78,  requiring  a  petition  for  an 
election  for  the  formation  of  a  union  high  school 
district  to  designate  the  site  for  the  building, 
and  to  ask  for  the  giving  of  notices  of  an  elec- 
tion to  be  held  at  a  certain  time  and  place,  it  is 
not  necessary  that  the  election  notices  stiite 
the  location  of  the  building. 

[EA.  Note.— For  other  eases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  81-«S;  Dee. 
Dig.  f  42.»] 

9.  Schools  and  School  Diotbiois  (S  R3*)— 
Dibectobs— De  Facto  Chairman. 

One  who  had  been  regularly  elected  as 
school  director  and  had  acted  as  chairman  of 
the  board  for  some  time,  being  recognized  as 


sndi  by  the  sherilE  of  the  county  and  by  the 
county  school  superintendent  and  the  other  di- 
rectors, is  a  de  facto  chairman,  whose  signature 
to  a  notice  of  a  special  school  election  is  autB- 
dent.  , 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  DigTSI  113,  127-136; 
Dec  Dig,  I  58.*3 

10.  Schools  and  School  DrarBiOTs  (g  42*) — 
Cbeation  of  Union  Dibtbici^Notice  of 
Election. 

A  notice  of  election  on  the  question  of  unit- 
ing five  districts  into  a  union  high  Bchool  dis* 
trict,  under  the  provisions  of  L.  O.  L.  S  4104,  as 
amended  by  Laws  1911,  p.  78,  which  stated  the 
question  as  whether  only  the  particular  dis- 
trict in  which  the  notice  was  posted  should  be 
united  into  the  union  high  school  district,  sub- 
stantially complies  with  the  law,  and  in  suf- 
ficient 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  D^.  H  81-80;  Dec. 
Dig.  {  42.*] 

11.  Schools  and  School  Dibtbictb  ({  42*) — 
Creation  of  Union  Distbiot— Ibbeoiji.abi- 
TiES  IN  Election  Notice. 

Where  a  special  election  was  held  under 
the  provisions  of  L.  O.  L.  {  4194,  as  amended 
by  Laws  1911,  p.  78,  on  the  question  whether 
five  districts  should  be  united  into  a  union  high 
school  district  irregularities  in  the  notices  post- 
ed in  Aro  of  the  districts  wlH  not  invalidate 
the  election,  at  which  the  majori^  voted  for 
the  union,  if  the  votes  of  all  eleetors  not  voting 
in  those  two  districts  eonld  not  have  chu^ad 
the  result 

[Ed.  Note.— For  other  eases,  see  Bchoc^  and 
Scliool  Districts,  Cent  Dig.  ||  81-85;  Dec 
Dig.  {  42.*] 

In  Banc.  Appeal  from  Circuit  Court 
Qrant  County;  Dalton  Bi^,  Judge. 

Action  by  the  State,  on  relation  of  S.  B. 
BlrdweU  and  another,  against  WllUam  Hall 
and  others.  Judgment  for  defendants  and 
relators  appeaL  Affirmed. 

Tlila  la  an  action  to  oiut  the  dttCeDdants 
from  their  respective  offices  as  directors  of 
Union  mgk  School  District  No.  1  of  Grant 
coun^,  Or.,  and  to  annnl  flie  orgaulEatlon 
of  the  district  The  action  was  tried  1^  the 
drcult  court  upon  an  agreed  statement  ot 
tactB.  The  court  made  Stitiingp  and  oonda- 
slons  of  law,  and  renOcffed  Judgment  In  fisTor 
of  the  defendants.  The  relators  appeaL 

V.  G.  Cozad,  Dist  Atty.,  and  Errett  Hicks, 
both  of  Csnyon  City,  for  appellants.  Geo.  H. 
Cattanach,  of  Canyon  City,  for  respondents. 

BEAN,  J.  The  action  Is  brought  under 
section  366,  U  O.  L.,  which  authorizes  an 
action  at  law  la  the  name  of  the  state,  upon 
the  information  of  the  prosecuting  attorney, 
or  upon  the  ration  of  a  ^vate  party, 
against  the  person  offending: 

"<1)  When  any  person  shall  usurp.  Intrude  in- 
to, or  unlawfully  hold,  or  exercise  any  public 
office,  civil  or  military,  or  any  franchise  within 
this  state,  or  any  office  in  a  corporation  either 
public  or  private,  created  or  formed  by  or 'un- 
der the  autiiority  of  this  state ;  or  *  *  *  (3) 
when  any  association  or  number  of  persons  act 
within  this  state,  as  a  corporation,  without  be- 
ing duly  incorporated." 


•For  oUier  cum  cm  same  toplo  sod  section  NUMBBB  In  Dec.  Dig.  a  Am,  Dig.  Key-No.  Ssrisi  ft  Rep'r  ladexsi 
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On  J11I7  81,  1912,  a  petition  was  filed  with 
the  district  bonndaiy  t>oard  at  Grant  count? 
from  eadi  of  BcduMfl  districts  Nob.  4.  6,  9. 
10,  and  14,  In  wbicb  tile  tKnmdary  t>oanl  was 
p^ttoned  to  direct  the  sdiool  tmards  of  tiie 
KTersl  districts  to  call  a  school  meeting  or 
election  in  each  district  fta  the  purpose  of 
Totlns  w  the  qnestlfm  of  mdUng  the  five 
districts  tar  fal^  school  purposes  only.  On 
the  17th  day  of  Angast,  1912,  the  boundary 
board  met  and  made  an  order  granting  the 
prayer  of  the  petitions,  and  directing  that 
milon  high  school  consoUdatlMi  elections  be 
beld  In  the  lespectlTe  achotfl  districts  on  the 
3d  day  of  September,  ISOZ.  A  record  of  the 
meeting  of  the  district  boundary  board  was 
duly  made  and  signed  by  Uw  ooonty  judge, 
as  ex  ofBdo  chairman,  and  the  county  sdiool 
mperlntendent,  as  secretary,  of  the  district 
boandary  t>oard.  The  record  cedtes  that 
each  petition  was  dgned  1^  the  reqnlrite 
□umber  of  legal  voters  of  the  respectlTe 
Khool  districts.  The  enfSclency  of  the  p^* 
tlons  Is  not  questioned.  The  written  notices 
ot  tbe  district  boundary  board  directed  the 
respective  school  district  boards  "to  call  a 
special  school  election"  In  their  districts  on 
Tuesday,  tiie  3d  day  of  September,  1912,  at 
1  o'clock  p.  m.,  for  the  purpose  of  TOdng  up- 
on the  following  qnestlon,  to  wit: 

"Shall  acbool  dlstrlcto  Nos.  4,  6,  9.  10,  and 
14  of  Grant  coontj,  Oregon,  be  united  Into  a 
tmioD  high  achool  district,  and  maintain  a  union 
liigh  school  in  the  town  of  Prairie  City,  Grant 
cDtinty,  Or^n?* 

Each  notification  contained  the  names  of 
the  directcna  and  the  fderk  of  the  proper 
district,  was  served  the  sherlfT  upon  the 
chairman  of  each  board  of  directors  and  the 
derk  of  each  of  the  school  districts,  and  a 
return  thereof  certified.  By  virtue  of  the 
order  and  notification  of  the  district  bound- 
ary board,  notices  of  an  election  to  be  held 
In  the  districts  named  on  September  8,  1912, 
■t  1  o^docft  p.  m.,  were  posted  in  public  plac- 
es In  eadi  district  more  than  ten  days  prior 
hereto.  Pursuant  to  said  notices  at  the  time 
and  place  designated  therein  elections  were 
beld  and  a  vote  taken  by  ballot,  which  was 
tallied,  counted,  and  returned  and  canvassed, 
resnltlng  as  follows:  "For  union  high  school, 
Tes,  121;  for  union  high  school,  No,  44"— 
leaving  a  majority  of  TTln  favor  of  the  same, 
^e  district  boundary  tward  notified  the  re- 
■pectlve  school  boards  concerned  of  the  re- 
mit, and  declared  the  territory  comprising 
nich  districts  to  be  high 'school  district  No.  1. 

[1j  It  Is  the  contention  of  the  plalntlft  that 
the  order  directing  the  elections  to  be  held 
is  void,  for  the  reason  that  the  statute  gives 
the  board  no  authority  to  call  the  election. 
Thla  involves  the  construction  of  the  statute. 
U  Ifl  a  well-settled  rule  of  statutory  constmc- 
doQ  that  such  meaning  is  to  be  attached  to 
the  language  of  the  lawmakers  as  will  ef* 
Actuate  the  object  and  purpose  of  the  law. 
inkeny  v.  Multnomah  Ga,  4  Or.  271,  278. 


[2]  Section  4194,  L.  O.  !>.,  as  amended  by 
laws  1911,  p.  78,  provides  as  follows: 

"Whenever  it  is  desired  to  unite  two  or  more 
c<KitlguouB  school  districts  or  parts  of  districts 
in  this  state  for  high  school  pnrpoaes  only,  a 
petition  from  each  district  shall  be  presented  to 
the  district  boimdary  board  setting  forth  spe- 
cifically the  districts  or  parts  of  districts  it  is 
proposed  to  consolidate,  and  also  the  site  for 
the  location  of  the  union  high  school  building. 
*  *  *  Said  petition  shall  request  the  district 
boundary  board  to  direct  the  school  boards  of 
each  district  designated  in  the  petttioos  to  state 
in  the  notice  for  the  next  annual  school  meeting 
or  election,  or  at  a  special  meeting  or  election, 
called  for  that  purpose,  the  time  of  such  meeting 
or  election  to  be  designated  in  said  petitions  that 
the  question  of  nninog  said  school  districts  for 
high  school  purposes  otdy,  thus  forming  a  union 
high  school  district,  will  be  submitted.  Within 
ten  days  after  receiving  sach  petitions,  the  dis- 
trict boundary  board  shall  direct,  in  writing  the 
respectiTe  school  boards  of  the  districts  to  be  so 
united,  to  give  the  notices  as  requested  in  the 
petitions.  *  *  *  The  vote  on  tbe  question  is 
to  be  by  ballot,  and  the  ballot  shall  have  writ- 
ten or  printed  thereon  the  words:  'Por  Union 
High  School— Yes.*  'For  Union  High  School 
-No.'  " 

A  return  of  the  election  is  required  to  be 
made  to  the  boundary  board,  which  within 
10  days  after  receipt  of  the  sealed  returns 
shall  canvass  the  votes,  and  if  a  majority 
of  all  votes  cast  is  In  favor  of  uniting  such 
districts,  the  twundary  board  shall  immedi- 
ately notify  the  respective  school  boards  con- 
cerned of  the  result  and  declare  the  territory 
comprising  such  districts  to  be  a  union  high 
school  district 

It  is  clear  from  the  statute  that  the  Leg- 
islature Intended  to  provide  a  means  where- 
by tbe  question  of  organizing  a  union  high 
school  district  could  be  submitted  to  the 
legal  voters  of  the  school  districts  Interested, 
either  at  an  annual  or  at  a  special  meeting 
or  election.  Such  an  election  la  anthorixed 
to  t>e  held  by  virtue  of  the  procedure  point- 
ed out  by  the  statute,  which  provides  that 
the  district  tMnmdary  board,  whra  proper 
petftl(ms  are  filed  therefor,  within  10  days 
thereafter  shall  direct  in  writing  the  re- 
spective B(diool  boards  of  the  districts  to  be 
united  to  give  the  notices  as  requested  in  the 
petitions.  When  such  petitions  are  presented 
to  the  boundary  board,  it  Is  the  duty  of  anc\\ 
board  to  determine  whether  the  petitions  are 
as  required  by  the  statute  and  signed  by  the 
requisite  number  of  legal  voten  in  each  of 
the  districts  petitioning  to  be  united  as  a 
union  high  sdiool  district  In  the  proceed- 
ings in  question  It  was  deterqilned  by  the 
district  boundary  board  at  a  meeting  regular- 
ly held  that  the  petitions  were  sufficient  and 
so  signed.  Whereupon,  no  objections  being 
made,  the  board  fixed  the  time  for  holding 
the  elections  as  prayed  for  In  the  petitions. 
This  was  all  the  official  action  necessary  to 
be  taken  In  order  to  authorize  the  electton 
in  the  first  Instance. 

The  position  of  counsel  for  the  plalntUE 
Is  that  the  statute  does  not  give  the  district 
boundary  board  the  power  to  call  or  author- 
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Ize  the  election,  and  that  this  must  be  done 
b7  the  various  district  school  boards.  Coun- 
sel Invoke  the  rule  that  where  the  election 
is  special,  and  the  order  of  some  court  or 
other  body  is  required  as  a  preliminary  step 
for  the  holding  of  such  an  election,  the  ab- 
sence of  such  order  will  render  the  election 
void — clUng  Marsden  v.  Harlocker,  48  Or. 
90,  85  Pac.  328,  120  Am.  St  Bep.  786.  It 
should  be  noticed  that  tlie  statute  providing 
a  means  for  the  creation  of  a  union  high 
school  district  does  not  require  any  formal 
order,  judgment,  or  decree  for  the  holding 
of  the  Section.  Such  order  ia  required  by 
the  law,  known  as  the  "local  option  law/* 
which  was  tinder  consideration  in  the  case 
of  Blarsden  v.  Harlocker.  It  Is  only  where 
such  an  order  is  required  by  law  that  the 
absence  thereof  will  render  the  election  void. 
It  la  unimportant  whether  or  not  the  direc- 
tion to  the  different  school  boards  Is  glrea 
by  the  boundary  board  In  the  form  of  an 
order,  so  long  as  the  boundary  board  directs 
in  writing  the  different  school  boards  to  give 
the  notices  of  election  as  requested  by  the 
petitions.  By  doing  this,  after  proper  pe- 
titions hare  been  filed,  the  boon^uy  board 
auUiorlses  Qie  election,  and  the  requirements 
of  the  statute  are  compiled  with. 

[t]  Direction  to  give  notice  of  such  a  meet- 
ing or  election  comes  to  13ie  school  board  of 
the  district  as  a  mandate  from  the  district 
boundary  board,  and  the  directors  have  no 
discretion  In  the  matter.  There  is  no  al- 
ternative but  for  the  school  directors  to  give 
notice  of  or  cell  the  special  election  as  di- 
rected. In  case  of  the  organization  of  a 
union  high  school  district,  the  duties  of  the 
school  district  officers  differ  In  character 
from  those  where  the  authority  for  a  special 
meeting  or  election  emanates  from  the  board 
of  directors,  as  was  the  case  In  Rlggs  v.  Folk 
County.  61  Or.  609,  95  Pac.  5.  Objection  Is 
made  because  the  board  of  directors  of  the 
different  school  districts  did  not  hold  regular 
meetings  to  order  the  giving  of  notices  of 
elections.  In  giving  the  notices  as  directed 
the  school  district  officers  act  as  the  minis- 
terial officers  of  the  district  boundary  board, 
as  It  were,  and  it  was  not  essential  that  a 
regular  meeting  of  the  board  of  directors  be 
held  t»  empower  the  chairman  and  clerk  to 
sign  and  post  the  notices.  This  had  already 
been  sanctioned  and  directed  by  the  district 
boundary  board  pursuant  to  the  statute.  Au- 
thority for  such  an  election  from  two  dif- 
ferent boards  is  not  required  by  the  law. 

[4]  It  Is  suggested  that  tbe  act  of  1911 
amending  section  4194  is  repugnant  to  artf  de 
4,  S  la,  of  die  Constitution,  prOTldlns  tot 
local  govenimeni;  In  that  a  school  district  of 
the  third  class  would  be  within  the  power  of 
one  of  the  first  or  second  class,  and  that  tlie 
rule  announced  as  to  fba  extension  of  the 
bonndariea  of  a  monlcipallty  In  the  caae  of 
State  ex  reL  t.  Port  of  Tillamook,  62  Or.  832, 
S89,  124  Paa  087,  Ann.  Caa.  1914G,  488.  Is 


applicable.  With  this  contention  we  are  not 
in  accord.  The  object  of  the  statute  is  to  pro- 
vide a  means  for  the  creation  of  a  union  Mgh 
school  district  The  election  is  held  in  tlie 
school  districts  Interested  as  a  convenient 
method  of  conducting  the  same,  as  the?  have 
the  machinery  or  organization  necessary 
therefor.  Nevertheless  the  electors  at  such 
an  election  exercise  the  right  of  franchise  aa 
members  of  the  proposed  onion  high  school 
district  that  being  the  nnlt  comprldng  the 
limits  of  the  locality  in  which  the  legal  vot- 
ers pass  ui>on  the  local  measure.  This  does 
not  contravene  section  la  of  article  4  of  the 
Constitution,  but  Is  In  harmony  therewith. 

[I]  We  do  not  think  that  the  conetitutloa- 
aUty  of  the  act  Is  doubtful.  It  Is  wltbln 
the  proTlnoe  of  the  Leglslatare  to  provide  by 
a  general  law  for  the  formattoa  of  audi  a 
district  Oorporatlona  may  be  farmed  nnder 
general  laws.  Artl<^  11,  I  2,  ConstltDtIm ; 
Straw  T.  Harris,  04  Or.  424,  103  Paa  777. 

[I]  It  1«  Objected  that  the  bonndazy  board 
directed  the  school  boards  **to  caU  a  special 
school  decdon"  in  tbeit  respective  districts, 
instead  of  directing  them  to  give  the  notices 
reqnested.  It  la  dear  that  In  notU^rtns  the 
district  boards  the  use  of  the  words  "call  a 
special  sdiool  tiectian"  were  inteaided  by  the 
district  boundary  board,  and  were  under- 
stood by  the  sdiool  boards,  to  Indicate  that 
notices  of  election  should  be  given,  as  was 
done.  A  call  of  a  meeting  in  the  legal  smse 
of  the  term  is  a  summons  or  notice  to  the 
parties  entitled  to  meet  directing  them  to  do 
so.  It  Involves  something  more  than  a  mere 
purpose  or  determination  on  the  part  of  the 
caller.  It  Implies  a  communication  of  that 
purpose  or  notice  to  the  parties  to  be  affect- 
ed. 1  Words  and  Phrases,  944.  The  manner 
of  giving  such  notice  is  regulated  by  section 
4083,  L.  O.  Ij.,  which  directs  that  all  regular 
and  special  school  meeOngs  must  be  conven- 
ed by  a  "written  call,"  stating  the  objects  of 
such  meeting,  signed  by  the  chairman  of  the 
board  and  the  district  clerk,  or  a  majority  of 
the  district  school  board,  and  tliat  such 
"written  notices"  shall  be  posted,  etc  In 
this  statute  the  words  "call"  and  "notices" 
are  used  synonymously  In  the  'same  sense  as 
the  word  "call"  was  used  by  the  district 
boundary  board.  The  boundary  board  di- 
rected each  of  the  school  boards  in  writing 
as  follows : 

"Yon  are  hereby  notified  to  call  a  special 

school  election  in  school  district  No.    of 

Grant  county,  Oregon,  on  Tuesday,  the  Sd  day 
ot  September,  1912,  at  the  hour  of  one  o'clock  p. 
m.  of  said  day  (or  purpose  of  voting  in  said  dis- 
trict upon  tfae  foUowitik  question,  to  wit:  'Shall 
school  districts  Nob.  4,  S,  9, 10,  and  14  ot  Grant 
county,  Oregon,  be  united  Into  a  anion  hl^ 
school  district  and  maintain  a  union  high  seboM 
in  the  town  of  Prairie  City,  Orant  county,  Ore- 
gonr" 

This  document  was  aooessQile  to  every  vot- 
er in  the  several  dlrtrlcts. 

[7]  It  ts  objected  that  the  notices  glTen  by 
the  school  district  officers  are  not  sufficient  in 
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{ono  to  properly  sabmlt  the  qnestlon  to  the 
voters.  Under  the  prorlBlons  of  section 
L.  0.  L.,  as  amended,  the  giving  of  ft  notice 
of  such  special  election  is  a  condition  preced- 
ent to  the  holding  of  a  valid  election.  State 
of  Or^n  V.  Sengstadken,  61  Or,  4EKI,  122 
Pac  292,  Ann.  Cas.  1914B,  230.  In  snch 
notice  the  time  and  place  are  generally  es- 
sential, but  many  of  the  details  as  to  the 
condnct  of  elections  are  usually  regarded  as 
directory.  1  Dillon  on  Municipal  Cor.  (3d 
Ed.)  1 197,  and  note. 

[I]  The  substance  ot  the  notices  In  dis- 
tricts numbered  4,  5,  10,  and  14  were  In  the 
following  form: 

"Notice  is  hereby  given  to  the  legal  voters 

of  school  district  No.   of  Grant  county, 

state  of  Oregon,  that  a  special  school  meeting 
of  said  district  will  be  held  at  the  scboolhouse 
on  the  3d  day  of  September,  1912,  at  one  o'clock 
lo'tbe  sftemoon,  for  the  foUowing  object:  Shall 
school  districts  Nos.  4,  6,  9. 10,  and  14,  of  Grant 

^h"?*dlrtr^r'  ^  *■  onioa 

The  blanks  were  propeTly  filled  and  the 
notices  signed  by  tbe  respective  chairman  of 
the  board  and  tbe  dlstrliA  clerk.  It  Is  con- 
tended that  the  notLoes  i^onld  state  tbe  high 
school  slteL  Tbe  statute  directs  that  tbe  peti- 
tion shall  request  the  district  boundary 
board  to  direct  the  scbool  boards  to — 

"state  io  the  notice  for  the  next  annual  school 
meeting  or  election,  or  at  a  special  meeting  or 
election,  called  for  that  purpose,  the  time  of 
•uch  meetinK  or  election  to  be  designated  in  said 
petitions,  that  the  question  of  uniting  said 
school  districts  for  high  scbool  purposes  only, 
thns  forming  a  union  high  school  district,  will 
be  sabmitted." 

There  is  nothing  in  tbe  statute  leqnlring 
the  notices  to  contain  a  description  of  the 
high  sdiool  building  site.  The  notices  give 
tbe  date,  time,  and  place  of  election.  They 
name  the  districts  and  state  that  the  elec- 
tion is  held  for  the  purpose  of  deciding  wheth- 
er or  not  these  districts  shall  be  united  into 
a  high  scho<d  district  This  Is  all  that  the 
taw  requires.  We  b<dd  ttiat  the  notices  In  the 
above-named  districts  were  sufficient  in  this 
respect 

[I]  Fnitber  objectioii  la  made  to  the  notices 
in  district  No.  6  that  they  were  not  signed  by 
the  chairman  of  the  hoard  of  directors.  At 
that  time  A.  B.  OarlsoD,  who  bad  bem  t^a- 
larly  elected  as  a  director,  was  supposed  to 
be  tbe  r^nlar  chairman  of  the  board,  and 
acted  as  mwh  for  some  time.  He  was  recog- 
nized generally  as  such  chairman  by  the  sher- 
iff in  bis  return  of  service,  bf  the  cotm^ 
school  soperintendent,  and  1^  tbe  other  di- 
rectors and  clerk  ot  bis  district  His  act 
in  so  rignlng  the  notices  would  have  as  much 
force  as  that  of  a  de  f&cto  offlcw.  As  such 
dkiirman  be  signed  fbe  notices  mweg  the 
words  '^Chairman  Board  of  Directors."  Tbe 
notices  were  posted  for  the  proper  length  of 
tlma  Under  Uwbb  dicnmstancas  it  cannot 
be  held  lltat  tbe  voters  did  not  have  sufl3hclent 
notice,  ^nie  slgnatnre  of  the  xtatica  at  tlie 
most  amoonted  to  nothing  more  than  an  ir- 
regularity,  and  the  election  representing  the 


will  of  the  people  should  not  be  vitiated  on 
account  thereof  Sprague  v.  Norway,  31  Cal. 
173. 

[1 0]  The  notices  In  district  No.  9  were  sign- 
ed by  the  proper  officers,  and  the  proper 
date,  time,  and  place  of  election  were  given. 
The  purpose  of  the  election  was  stated  as 
follows:  "Shall  school  district  No.  9  of 
Grant  county,  Oregon,  be  united  Into  a 
union  high  school  district?"  While  the  no- 
tice states  the  purpose  of  the  election  In 
general  terms,  it  la  nevertheless  sufficient  to 
put  every  voter  In  the  district  on  inquiry,  and 
taken  In  connection  with  the  other  record 
available  In  the  district,  referred  to  above, 
which  was  accessible  to  every  voter,  we  think 
it  was  sufficient  to  Inform  the  voters  that 
there  was  to  he  an  election,  the  time  and 
place  of  the  same,  and  also  the  purpose 
thereof.  If  additional  Information  had  been 
required  by  the  electors,  it  could  have  been 
obtained  by  inquiry  from  the  clerk,  or  from 
the  chairman  of  the  board.  We  therefore 
think  there  was  substantial  compliance  with 
the  statute  as  to  giving  the  notice  In  this  dis- 
trict 

[11]  There  Is  an  additional  reason  why 
the  elections  in  the  proposed  union  high 
school  district,  whereby  the  desire  of  the 
voters  was  expressed,  should  not  be  annul- 
led. It  is  admitted  or  shown  by  the  poll 
list  that  in  district  Na  6  there  were  23  legal 
voters.  15  of  whom  signed  the  petition,  16 
votes  cast,  and  10  possibly  not  voting ;  that 
in  district  No.  0  there  were  21  legal  voters. 
12  petitioners,  9  rotes  cast,  and  IS  posslUy 
not  voting.  It  th^fore  appears  that  a 
majority  of  the  legal  voters  in  eadi  of  dis- 
tricts Nos.  5  and  9  signed  the  petitions  for  the 
union  high  school.  If  all  of  the  26  electors 
in  those  two  districts,  who  did  not  par- 
ticipate In  the  electiws,  bad  cast  their  bal- 
lots against  the  proposlticm.  It  would  not  have 
changed  the  result  Therefore  this  case 
comes  within  tbe  rule  laid  down  in  Boesch 
V.  Henry,  54  Or.  230,  103  Pac.  439.  It  is 
now  a  canon  of  election  law  that  an  electi<Hi 
is  not  to  be  set  aside  for  a  mere  Informal- 
ity or  Irregularity,  which  cannot  be  said  in 
any  manner  to  have  affet^ted  the  result  of 
tbe  election.  When  It  appears  that  no  differ- 
ent result  would  have  been  possible  in  the 
entire  district  aflTected  by  the  majority  vote, 
the  failure  strictly  to  comply  with  the  require- 
ments of  the  statute  in  reapect  to  giving  the  no- 
tice will  not  Invalidate  the  eiectitm.  Roescb 
V.  Henry,  supra ;  State  v.  Sengstacken,  supra; 
Sharp  V.  George.  5  Ariz.  65,  40  Pac  212; 
People  V.  Union  High  Scbool  District  101  Gal. 
655,  86  Pa&  119. 

It  appears  fnns  tbe  record  of  the  proceed- 
ings for  tbe  organization  of  a  onion  bi^ 
scbool  district  Out  there  was  a  strict  c<«n- 
pUance  with  the  statute  in  tbe  proceedings 
bj  tbe  boondaty  board  and  by  an  the  sdiool 
dtstrlet  officers,  except  In  districts  Nos.  S 
and  8,  wbeie  ttiere  was  a  substantial  compli- 
ance with  the  law.  There  was  no  irregalarlty 
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or  want  of  formality  that  could  have  changed 
the  result  of  the  election.  We  therefore  find 
that  Union  High  School  District  No.  1  of 
Grant  county,  Or.,  was  legally  established. 

The  Judgment  of  the  lower  court  will  there- 
fore be  afQrmed. 


FRENCH  &  CO.  T.  HAI/TBNHOFF  «t  al. 
(Supreme  Court  of  Oregon.    Not.  24,  1914.) 

1.  MOBTOAQBS  (S  459*)~FOBBCLOBUBa— PlXAD- 
INO— Vaeiancb. 

In  a  suit  on  a  note  and  to  foreclose  the 
mortgage  securing  same,  proof  that  plaintiff 
held  the  note  aa  collateral  security  was  not  at 
variance  with  an  allegation  of  the  pleading  that 
he  owned  same;  a  pledge  of  commercial  paper 
duly  indorsed  to  plaintiff  transferring  to  it  the 
legal  title  thereto  and  the  title  to  the  note 
carrying  with  it  the  title  to  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  1343-1347 ;  Doc  Dig.  |  469.*J 

2.  AasiaNUNTS  ({  134*)— Assignbb  of  Caoex 
IN  Action— BioHT  to  Sub— Peoof  of  Coh- 

BIDERATION. 

The  assignee  of  a  chofl«  is  action  may  re- 
cover thereon  in  hia  own  name  without  proving 
a  consideration  for  the  aasigiunenL 

[Ed.  Note.— For  other  cases,  aee  AaafgnmoitB, 
Cent  Dig.  H  229-231 ;  DecVDig.  {  184.*] 

8.  Appeal  ard  Eebob  (|  1*^)— Scope  of  Bx- 
TiEw— Issues  Not  Pbssentbd  Below. 
In  an  assignee's  action  on  a  purchase-mon- 
ey note  and  to  foreclose  the  mortgage  secur- 
ing same,  a  contention  that  the  asaijgitor  was 
a  nctitioUB  corporation  used  by  plaintiff  to  pro- 
mote a  scheme  to  put  land  on  the  market, 
whereby  defendant  was  defrauded  to  his  dam- 
age, could  not  be  considered  when  presented  for 
the  first  time  in  defendant's  brief  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  1079-1089,  1091-1093. 
1095-1098,  1101-115W;  Dec.  Dig.  S  178.»] 

4.  Bills  and  Notes  (S  321*)— Assigreb  of 

PUBCHASE-MONBT  NOTB— SeIVOfF. 

In  an  assignee's  action  on  a  note  trans- 
ferred to  plaintiff  io  1010  and  evidencing  the 
purchase  price  of  land,  and  to  foreclose  the 
mortgage  securing  same,  a  judgment  obtained 
by  the  defendant  against  the  assignor  in  1913, 
for  damages  for  breach  of  covenants  In  the  deed 
to  the  land,  coald  not  be  set  off  agaimt  plain- 
tiff, where  plaintiff  was  not  the  real  party  in 
interest  In  the  deed. 

[Ed.  Note.— For  other  caaet,  see  Bills  and 
Notes,  Cent.  Dig.  {{  760-762;  Dea  Dig.  |  321.*] 

6.  Hasshalxno  Assets  ard  SEODBmES  (S  2*) 

— Right  to  Relief. 

Where,  in  an  assignee's  action  on  a  note 
held  as  collateral  and  to  foreclose  the  mortgage 
securing  same,  it  appeared  that  defendant  held 
a  judgoieat  against  the  assignor  and  that  plain- 
tiff had  in  its  possession  certain  other  securi- 
ties belonging  to  the  assignor,  defendant  was 
not  entitled  to  a  marshaling  of  such  securities 
when  it  did  not  appear  that  plaintiff's  claim 
against  them  bad  matured  bo  that  his  para- 
mount lien  could  be  fully  protected. 

[Ed.  Note.— For  other  case*,  see  Marshaling 
Assets  and  Securities,  Cent  Dig.  1 1 ;  Dec  Dig. 
8  2.*] 

In  Banc  Appeal  from  Circuit  Court,  Wae- 
co  County;  W.  L.  Bradshaw,  Judge. 

Suit  by  French  &  Co.,  a  corporatloa, 
against   George   Heltenhoff   and  another. 


From  a  decree  for  platntier,  defendants  ap- 
peal. Affirmed. 

This  ia  a  suit  to  collect  a  note  and  fore- 
close a  mortgage  securing  the  payment  of  tlie 
same.  The  note  Is  tor  Qie  sum  of  fSfiOO^ 
dated  November  22,  1910,  due  on  or  btfore 
Ave  rears  fnun  date,  and  made  payable  to 
the  Wa8hington-Oreg<m  Invatment  Gompan;. 
The  note  was  Indorsed  for  the  InveBtmait 
company  by  Its  president  and  secretary.  A 
transfer  of  the  note  and  mortgage  Is  denied 
in  the  answer,  and  the  defendants  pleaded 
that  the  note  and  mortgage  were  a  part  of 
the  cmiBideration  to  the  Investment  company 
for  tracts  Nos.  9  and  10  In  the  Fmltland 
Park  addition  to  Dalles  City,  being  port  of  a 
tract  owned  by  the  investment  cwnpany;  that 
in  the  deed  the  investment  company  cove- 
nanted that  for  two  years  it  would  cultivate, 
spray,  and  care  for  the  trees  <m  said  land 
and  pot  water  tStereon;  Out  the  Investment 
company  fidled  to  fulfill  Its  said  covenant; 
and  that  on  the  23d  day  of  October,  1913,  de- 
fendants obtained  a  Judgment  fOr  damages 
against  the  Investment  conpany  for  the  said 
breach  of  covenant  In  Hie  sum  of  ^^66,  and 
seeks  by  this  answer  to  oflCset  the  said  judg- 
ment against  the  said  note;  further  alleging 
that  plaintiff  holds  the  said  note  and  mort- 
gage In  trust  for  the  investment  company 
and  subject  to  said  oftset.  Upon  the  trial  a 
decree  was  rendered  in  favor  of  the  plaintiff, 
and  the  defendants  appeal. 

W.  0.  Wlnslow,  of  SaleiD  (Francis  V.  Gal- 
loway, of  The  Dalles,  on  the  brief),  for  ap- 
pellants. W.  H.  WUson,  of  The  DaUea,  tot 
rrapondent 

EAKIN,  J.  (after  stating  the  facta  as 
as  above).  [1,3]  Defendants  urge  that  the 
plaintiff  having  alleged  that  It  is  the  owner 
of  the  note,  and  the  proof  showing  that  It 
acquired  it  as  collateral  security,  there  Is  a 
variance  from  the  pleading ;  that,  the  invest- 
ment company  having  no  title  to  the  note  and 
mortgage.  It  could  not  maintain  this  suit-  A 
pledge  of  commercial  paper  duly  indorsed  to 
the  plaintiff  transfers  to  it  the  l^al  titXe 
thereto,  and  the  title  to  the  note  carries  with 
it  the  title  to  the  mortgage.  This  has  been 
recognized  as  the  law  in  Oregon  in  Gregoire 
V.  Uourke,  28  Or.  275,  42  Pac.  996;  Dawson 
V.  Pogue  &  Nlckell,  IS  Or.  »4,  22  Pac.  637,  6 
L.  R.  A.  176:  First  National  Bank  v.  Miller. 
48  Or.  587,  87  Pac  892;  22  Am.  &  Kng.  Enc. 
Law,  p.  891;  81  Gyc.  885  (Ei).  The  assignee 
of  a  chose  In  action  may  sue  thereon  in  his 
own  name,  and  a  consideration  for  the  as- 
signment need  not  be  proved. 

[3]  The  second  ccmtention  Is  that  the  plain- 
tiff Is  not  an  Innocent  bolder  of  the  note  and 
mortgage;  that  the  investment  company  Is 
not  a  bona  fide  corporation,  but  merely  a 
paper  corporation  used  by  plaintiff  to  pro- 
mote a  scheme  to  put  the  land  owned  In  the 
name  of  the  corporation  on  the  market.  But 
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W6  do  ttot  find  sndi  tact  from  the  recwd. 
There  Is  no  soch  issue  tendered  hf  the  an- 
swer, nor  does  the  proof  estatillsh  It  The 
proof  shows  that  plaintiff  fDmisbed  C11,S00 
to  the  investment  company,  which  was  paid 
upon  the  purchase  price  of  the  land,  and  took 
the  Dote  and  mortgage  mentioned  in  this  case 
as  collateral  secnrlty  for  the  repayment 
thereof.  If  defendant  desired  to  hold  the 
plaintiff  liable  for  his  damages  on  the  origi- 
nal contract  by  which  it  purchased  tracts  9 
and  10,  Issues  of  that  character  should  have 
been  tendered.  Su<4i  a  contention  is  first 
macle  in  defendants'  brief,  but  is  not  sustain- 
ed by  the  record. 

[41  Defendants  further  allege  that  what- 
ever interest  the  plaintiff  has  in  and  to  said 
Dote  and  mortgage  was  taken  by  the  plaln- 
tlfT  with  full  knowledge  of  tbe  covenants  in 
Bald  deed  and  with  full  knowledge  that  the 
same  bad  not  been  performed ;  that  tbe  plain- 
tiff Is  not  the  owner  and  holder  thereof,  but 
is  In  possession  of  the  same  as  a  trustee  for 
the  Investment  company,  and  along  with  the 
said  note  and  mortgage  Is  In  possession  of  di- 
vers other  and  dlCTerent  securities  and  prop- 
erty belonging  to  the  Investment  company 
and  Is  holding  them  as  snob  trustee ;  that 
tbe  said  note  and  mortage  are^subject  to 
defendants'  Judgment;  and  that  plaintlfl  as 
Buch  trustee  has  been  fully  authorized  by  the 
Investment  company  to  credit  the  defend- 
ants with  the  amount  of  said  judgment  on 
said  note  and  mortgage.  But  there  Is  no  sug- 
gestion in  defendants'  answer  that  the  Invest- 
ment company  is  incorporated  for  the  benefit 
of  the  plalntllT,  tiiat  Its  proi>erty  is  held  by 
It  for  plalntiir,  or  that  the  plaintiff  Is  liable 
for  Its  debts.  The  judgment  was  obtained 
on  the  23d  day  of  October,  1913,  and  the  note 
and  mortgage  were  transferred  to  plaintiff 
OB  December  23,  1910,  as  collateral  security 
for  a  loan  to  the  investment  company  of  $11,- 
fiOO  made  on  that  date.  When  so  transferred 
to  plaintiff,  it  had  no  notice  of  any  defense 
thereto  or  of  aald  judgment  and,  unless 
Idaintlff  WHS  shown  to  be  the  real  party  in 
loterest  in  the  said  deed  made  by  the  said 
lUTestment  company  to  the  defendant,  the 
Judgment  cannot  be  ofteet  against  plaintiff 
in  this  salt,  and  any  proot  offered  In  rela- 
tion thereto  ia  incompetent 

The  third-  point  raised  by  defendants  is 
that  the  idaintfff  ahould  not  be  permitted  to 
soe  Ml  the  mortgage  in  qnestion  without 
crediting  Uiereon  the  amount  of  said  jadg- 
meat  namely,  $2,366;  but,  as  already  sus- 
Kested,  the  defendants  have  not  pteaded  or 
proved  such  a  state  of  tacts  as  will  entitle 
them  to  such  a  credit 

[51  At  the  argument  the  defendant  Halt- 
enboff  made  the  contention  that  he  was  In  a 
portion  to  ask  for  the  marshaling  of  the  se- 
cDrltles  held  by  plaintiff;  but  no  case  Is 
made  in  the  answer  or  proof  calling  for  such 
Kllef.  The  party  ukliiff  for  snch  relief  can 


haTe  it  enforced  only  when  the  paramount 
lienor  Is  fully  protected,  and  that  can  usually 
be  accompUahed  only  when  his  claim  Is  ma- 
tured, at  which  time  the  securities  can  he  en- 
forced and  bis  claim  first  satisfied.  There  la 
nothing  shown  in  regard  to  these  matters, 
and  they  cannot  be  considered.  In  any  event, 
the  junior  Hen  creditor  can  t>e  protected  by 
subrogation,  and  In  some  cases  that  may  be 
the  only  remedy.   See  26  Gyc.  938. 

There  being  no  error  disclosed  in  the  rec- 
ord, the  decree  is  affirmed. 


WIEGAND  v.  WEST  et  aL 
(Supreme  Court  of  Oregon.    Nov.  24,  1914.) 

1.  StaTXS    (S  79*)— OmOKBS— ViOlATIOK  OF 
LA.W— Dbfensk. 

Since  every  person  within  the  state  Is  sub- 
ject to  Its  Constitution  and  laws,  the  fact  that 
an  individual  occupies  an  official  position  in 
the  state  will  not  protect  him  from  the  conse- 

?uencea  of  his  violation  of  ita  laws  or  the  in- 
ringement  of  the  rights  of  others. 
[Ed.  Note.~^For  other  cases,  see  States,  Cent 
Dig.  S  79 ;  Dec  Dig.  S  79.*] 

2.  iNJuncnon  (J  74*)— Natuwb  of  Bbmidt— , 
AvAXLABii,rrT— Pnnuo  OrncEas. 

tinder  Const  art.  1,  S  10,  providing  tiiat 
justice  ahall  be  administered  without  purchase 
completely  and  without  delay  and  that  every 
man  shall  have  a  remedy  by  due  course  of  law 
for  injury  done  him  in  his  person,  property,  or 
reputation,  an  injunction  Is  as  available  as 
any  other  remedy  against  public  officers  for  a 
vimation  of  private  rights. 

[Ed.  Note.— For  otlier  cases,  see  Injunction, 
Cent  Dig.  {§  142,  150 ;  Dec.  Dig.  S  74.*] 

3.  Injumotion  (S  12*>— Natuw  of  Reiudt— 
Passeo  Acts. 

Where  complainant  alleged  that  defendant 
GoTemor  of  the  state  and  others,  officers  of  the 
oational  guard,  had  force  and  arms  closed 
complainant's  saloon,  ejected  bun  from  his  place 
of  business,  and  refused  to  allow  him  to  con- 
duct or  maintain  his  retail  liquor  establishment, 
and  had  threatened  in  case  he  did  not  remove 
tbe  same  from  the  state  witblo  a  specified  time 
to  destroy  the  same,  but  no  facts  were  stated 
to  sustain  complainant's  allegation  of  fear  of 
defeodnnt's  threatened  action,  the  facts  alleged 
constituted  a  completed  passed  trespass  for 
which  iujunction  was  not  the  proper  remedy. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S  12;  Dec  Dig.  |12.*] 

4.  iNJUNCTIOH    a    119*)— FOTUBB  ACTION— 

TnBELATB. 

Where  complainant  alleged  that  defendants, 
state  officers,  unless  restrained  would  destroy 
complainant's  wares  and  merchandise  in  hU 
saloon  which  they  had  closed  by  an  exercise 
of  the  military  forces  of  tbe  state,  an  allega- 
tion of  defendant's  answer  that  none  of  com- 
plainant's property  had  been  destroyed,  but  was 
being  held  by  the  militia  to  ho  disposed  of  as 
directed  by  the  commander  in  chief  of  the  state's 
military  forces,  waa  a  sufficient  answer  to  com- 
plainant's alleged  fear  of  confiscatioc,  as  it 
cannot  be  presumed  that  defendants  will  do  an 
unlawful  act  in  the  future. 

[Ed.  Note.— For  other  cases,  see  Iujunction, 
Gent  Dig.  »  243-250;  Dec  Dig.  S  119.*] 

5.  iHJtmcTioK  (I  119*)— Natueb  of  Rkukdt 

—Bight  to  Rkliep— Adequatb  Rembdy  at 
Law. 

Where  complainant  alleged  that  defendants, 
a  Governor  of  the  state  and  officers  of  the  state 
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militia,  had  force  of  arms  closed  bis  saloon 
without  legal  justification,  seized  hia  stock  of 
liquors,  and  unless  restrained  would  destroy  the 
same  to  his  damage,  sneh  facts  did  not  show 
that  plaintiff  did  not  hare  an  adequate  remedy 
at  law  b;  the  recovery  of  damages,  so  aa  to 
entitle  him  to  injunctive  relief. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  24&-2S0;  Dec  Dig.  |  110.«] 

In  Banc.  Appeal  from  Circuit  Conrt,  Bak- 
er County;  Onstar  Anderami,  Judge. 

Suit  by  WilUam  Wlegand  against  Oswald 
West  and  others.  Fran  decree  of  ^<«miMii, 

complainant  appeala  Afitrmed. 

This  snlt  was  commenced  January  S,  1914. 
After  alleging  himself  to  be  licensed  by  the 
local  authorities  and  by  the  government  of 
the  United  States  for  the  conduct  of  retail 
liquor  bnsiness  in  Copperfleld,  Baker  coun- 
ty, Or.,  the  plaintiff  alleges: 

"II.  That  on  the  2d  day  of  Jannary,  1914  the 
defendants  B.  K.  Lawson,  Fern  Hobbs,  and  va- 
riouB  other  persons  whose  names  are  unknown 
to  plaintiff,  came  to  the  dty  of  Copperfield,  in 
the  county  of  Baker  and  state  of  Oregon,  ar- 
riving there  at  about  the  hour  of  2  o'clo<^  on 
the  afternoon  of  said  day,  and  said  defendants 
proceeded  to  close  up  the  saloon  of  plaintiff,  to 
place  him  under  arrest,  and  by  force  of  amu  to 
dose  up  his  said  placa  of  business  and  prevent 
him  or  any  person  acting  in  his  behalf  from  con- 
ducting tnie  same*  and  at  said  time  being  armed 
with  loaded  rifles  and  revolvers,  and  with  force 
of  arms,  and  in  a  summary  manner,  without  giv- 
ing plaintiff  an  opportunity  to  be  beard,  took 

Jossession  of  his  property,  forcibly  ejected  him 
rom  his  place  of  business,  closed  the  same, 
and  refused  to  allow  him  to  conduct  or  handle 
or  manage  his  retail  liquor  establishment. 

"III.  That  at  said  time  and  now  said  de- 
fendants threaten  to,  and  wiUi  unless  restrain- 
ed by  an  order  of  this  court,  confiscate  and  de- 
stroy all  the  goods,  wares,  and  merchandise 
belonging  to  plaintiff  and  of  the  value  of  $3,- 
500,  situate  in  his  said  establishment,  and  will 
confiscate  and  destroy  all  of  bis  furniture  and 
fixtures  situate  in  said  building  and  used  in 
the  conduct  of  said  liquor  business. 

"IV.  That  defendants  Oswald  West,  B.  K. 
I-awson,  Fern  Hobbs,  and  various  other  persons 
whose  names  are  unknown  to  plaintiff,  have 
open^  threatened  to  destroy  said  property-  by 
force  of  arms,  unless  the  same  is  shipped  out  of 
the  town  of  Copperfield  prior  to  the  hour  of 
4  o'clock  of  the  3d  day  or  Jaouary,  and  plain- 
tiff alleges  that  unless  said  defendants  are  re- 
strained by  order  of  this  court  they  will  destroy 
his  property  and  confiscate  the  same  and  de- 
stroy his  said  business  and  render  it  impossible 
for  him,  or  any  person,  to  conduct  the  ssme 
in  the  town  of  Copperfield." 

The  substance  of  the  remainder  of  bis  com- 
plaint Is  about  the  amount  of  money  invested 
In  the  business,  his  innocence  of  any  crim- 
inal conduct,  and  a  legal  condnslwi  that  the 
action  fd  ttie  defendants  Is  unlawfuL  The 
prayer  of  the  complaint  Is: 

"That  a  temporary  Injunction  issue  herein, 
enjoining  and  restraining  the  said  defendants, 
and  each  of  Uiem,  and  any  and  all  persons  act- 
ing by,  through,  or  under  them,  or  any  of  them, 
from  ia  any  manner  interfering  with  or  at- 
tempting to  ^ose  or  exercise  jurisdiction  over, 
or  authority  over  the  retail  liquor  business  of 
said  plaintiff  or  from  in  any  manner  talcing 
possession  of  or  confiscating  or  destroying  or 
Belling  or  disposing  of,  or  moving  or  handling 
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the  stock  of  merchandise  consisting  of  wines, 
liquors,  cigars,  and  the  furniture  and  fixtures 
situate  in  the  building  occupied  by  this  plain- 
tiff in  the  conduct  of  the  retail  liquor  bnsiness ; 
that  upon  a  hearing  said  injunction  be  made  per- 
petual, and  for  sudt  other  and  further  relief  as 
to  the  court  may  seem  meet  snd  equitable  In 
the  premises." 

The  answer  first  denies  every  allegation 
whatever  in  the  complaint  Afilrmatively  It 
recites  that  the  defendant  West  Is  the  GoTem- 
or  of  the  state,  the  defendant  lawson,  an  act- 
ing colonel  of  the  Oregon  national  guard  in 
command  of  a  detachment  of  state  militia 
at  Copperfleld,  and  the  defendant  Fern  Hobbs 
"the  duly  appointed,  qualified  and  r^ 
resentatlve  and  agent  of  the  said  Oswald  West 
In  matters  pertaining  to  the  dvlc  gOTercmait 
and  peace  and  order  of  the  dty  of  Copper- 
field."  It  sets  out  a  petition  aald  to  have 
been  received  by  the  Governor  from  certain 
unnamed  dttzens  invelgJilDg  In  most  general 
terms  against  the  government  of  that  mu- 
nicipality and  Inviting  the  attentlui  of  the 
state  authorities  to  the  sltoation.  Tbe  anawec 
dedans  general^  that  Che  laws  respecting 
gambling  and  the  sale  of  IntoxJcanta  were 
being  constantly  violated  In  Coroerfleld.  in 
view  of  which  Govemw  lasned  a  proda- 
matlon  declaring  martial  law  within  the 
boundaries  of  Cqnierfleld,  requiring  aU  sa- 
loons to  be  dosed,  pxascrlblng  a  certain  time 
within  wlilch  their  proprietors  should  re- 
move thdr  goods  from  Qie  dty*  and  <***f^T^"g 
the  defendant  Lamtm  with  the  «Eecatlon  of 
the  order.  The  answer  also  diarges  tliat  the 
plaintUE  had  violated  the  laws  of  Oregtmand 
the  ordinances  of  Copperfleld,  but  does  not 
in  any  sense  specify  any  particular  criminal 
act  Ibat  pleading  doses  with  the  allega- 
tion: 

"That  none  of  the  proper^  of  said  plaintiff 
has  been  destroyed  by  the  defendants  herein, 
but  is  being  held  by  said  militia  to  be  AanoaeA 
of  as  directed  by  the  commander  in  chief  of  said 
military  forces  of  tiie  state  of  Or^on." 

The  plaintiff  demurred  to  the  wh(de  an- 
swer on  the  ground  that  "said  answer  does 
not  state  tacts  snffldent  to  constitute  a  de- 
fense in  said  suit"  Pending  the  hearing  of 
the  argument  on  the  demurrer  to  the  answer 
the  parties  stipulated  substantially  as  al- 
leged In  the  complaint  that  the  plalntlir  was 
the  holder  of  licensee  from  the  city  of  Copper- 
fleld and  from  the  United  States-  government 
agreed  to  the  truth  of  the  second  all^ation 
of  the  complaint  above  quoted;  that  the  de- 
fendants had  taken  possesion  of  the  plain- 
tiff's pto/perty  and  were  holding  the  same 
in  their  custody;  that  prior  to  the  commence- 
ment of  the  suit  they  had  "threatened  to 
take  possession  of  said  property  by  force  of 
arms,  unless  the  same  was  shipped  out  of 
the  town  of  Copperfleld  prior  to  the  hour  of 
four  o'clock  p.  m.  of  the  8d  day  of  January, 
1914";  and  that  tlie  defraidants  Lawson, 
Hobbs,  and  West  are  holding  the  pnverty  in 
order  to  accomplish  the  ends  for  whidi  mar- 
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ttal  law  liad  been  declared.  The  drcnlt  court 
orermled  the  demurrer,  and,  as  the  plalntlfl 
stood  on  the  same,  entered  an  order  diamlaB- 
Ing  tbe  mlt  The  plalntUE  appeals. 

James  H.  mdiols,  of  Baker,  for  appellant 
Frank  T.  Collier,  of  Portland,  tor  reqtond- 
euts. 

BURNETT,  J.  (aftOT  statlDfC  the  facts  as 
abore).  [1]  It  Is  a  vital  prln<^l  of  popular 
soremment  that  every  poson  within  tbe 
state  Is  subject  to  Its  Constitution  and  laws, 
be  he  Qoremor  or  groundling.  It  to  eaually 
true  that  the  mere  drca instance  that  an  in- 
dividual ooeuples  at  the  time  an  official  posi- 
tion in  the  state  will  not  protect  him  from 
the  consequences  of  bto  violation  <it  Its  laws 
or  the  Infringement  of  the  rights  of  another. 
Salem  MUls  Co.  v.  Lord,  42  Or.  82,  68  Pac. 
1033,  70  Pac  832;  Taylor  Sands  Fishing 
Co.  T.  state  land  Board,  S6  Or.  167, 108  Pac. 
126;  GorvalUs  A  Eastern  R.  On.  T.  Benson, 
61  Or.  809,  121  Pae  418;  Franks  t.  Smith. 
142  Ey.  232, 184  S.  W.  484.  Ann.  Oas.  1912D, 
319. 

[2]  It  Is  fnndamei^l  law  In  thto  state 

that: 

"No  court  sliall  be  secret,  but  Justice  shall  be 
idmiDiBtered  openly  and  without  purdtase,  com- 
pletely and  without  delay,  and  every  man  shall 
bare  remedy  by  due  course  of  law  for  injury 
doae  him  in  hia  person,  property,  or  reputa- 
tion."   OreBon  ConsL  art.  1,  i  10. 

Under  the  precedenta  above  cited.  In  every 
proper  case  an  injunction  is  as  available  as 
any  other  remedy  against  public  officials 
who  violate  private  rights.  In  other  words, 
the  iodlvidnal  who  for  the  time  being  la  a 
public  officer  is  quite  as  amenable  to  the  law 
as  any  private  person. 

[3]  The  question  Is  whether  the  plaintift 
lias  properly  conceived  his  remedy  in  the 
present  case.  Giving  the  allegations  of  the 
complaint  their  fall  value,  yet  it  appears  that 
the  trespass  complained  of  happened  before 
the  commencement  of  the  suit.  lujunctlon  Is 
a  prevrative  remedy  and  ia  designed  in  gener- 
al to  stay  the  lawless  hand  before  it  strikes 
the  blow.  We  do  not,  however.  Impound  the 
water  for  the  wheel  after  it  has  run  by  the 
mllL  It  Is  vain  to  lock  the  door  of  the  stable 
after  the  horse  has  been  stolen,  and  it  to 
equally  tiseles^  to  Insure  a  house  after  It  to 
burned.  The  tre^ass  having  been  accom- 
plished before  the  commencement  of  the  suit. 
It  would  be  of  no  utility  for  a  court  to  enjoin 
what  has  already  passed. 

Ewing  V.  Ronrke,  14  Or.  S14,  18  Pac.  488, 
was  a  ease  where  the  defendant  had  treth 
passed  upon  real  property  of  the  plaintiff 
to  enjoin  wUcb  a  suit  was  commenced  after- 
wards and  a  claim  of  damages  Incorporated 
hi  the  complaint  BCr.  Justice  Thayer  thbre 
■aid: 

"If  he  (referring  to  tbe  plaintifO  had  shown 
that  tli«  respondent  was  committing  or  con- 
tlnainf  some  act  which  would  prodoce  injury 
to  the  appellant,  it  would  liave  been  infficlest; 


but  here  the  act  had  already  been. done;  the 
damages  had  been  Incurred  and  were  aseertain- 
able.  The  conduct  of  tbe  respondent  in  the 
premises  was,  according  to  the  allegations  of 
the  complaint,  lawless  and  high-handed;  but, 
from  all  that  appears  therefrom,  his  acta  were 
only  a  temporary  affair,  and  the  law  affords  an 
ample  Kmedy  for  redress  in  damages.  It  to 
evident  that  the  wronz  has  spent  its  force, 
though  the  appellant  alleges  that  'the  respond- 
ent still  continues  and  tbreateos  to  continue  to 
trespass  on  said  premises,  and  to  keep  his  stock 
mnniog  thereon/  This  to  no  allegation  of  any 
fiu:t~to  only  a  conclusion." 

Asain,  aa  said  in  City  of  Alma  t.  Lo^,  42 
Kan.  868,  22  Fa&  424: 

"The  fonctiou  of  a  writ  of  Injunction  is  to 
afford  preventive  relief.  It  to  powerless  to  cor- 
rect wrongs  or  injuries  already  committed.  This 
to  alphabetical  tow.  The  injunction  provided  by 
our  Code  of  Olvit  Procedure  is  a  command  to 
refkttin  from  a  particotor  act' " 

We  note  In  passing  that  oar  own  Code  con- 
tains substanttolly  the  same  deflnlticm  of  In- 
Jtmctlon.  See,  also,  Brownfield  r.  Houaer,  80 
Or.  534,  49  Pac.  843;  Sears  v.  James,  47 
Or.  60,  82  Pac.  14 ;  Smith  v.  Davis,  22  Fto. 
406;  Pensacoto,  etc.,  Go.  v.  Spratt,  12  Fla. 
26,  01  Am.  Dec.  747 ;  Georgto  Pac.  R.  Go.  v. 
DouglasvlUe,  75  Qa.  828;  Mead  v.  Cletond, 
^  111.  App.  204;  Helnl  v.  Terre  Haute,  161 
Ind.  44,  66  N.  a  460;  Cole  v.  Dnke,  70  Ind. 
107;  East  Saginaw  Ry.  Co.  v.  Wlldman,  68 
Bllch.  286,  26  N.  W.  103;  Garlln  v.  Wolff,  164 
Mo.  630,  61  S.  W.  670,  65  S.  W.  441 ;  Sher- 
man V.  Clark.  4  Nev.  138,  07  Am.  Dec.  616; 
Atty.  Gen.  v.  N.  J.,  etc.,  R.  Co.,  3  N.  J.  Eq. 
136;  United  N.  J.  R.  Go.  v.  Standard  OU  Co., 
33  N.  J.  Eq.  123:  Dixie  Grain  Co.  v.  Qulnn 
(Ala.)  61  South.  886 ;  Parkinson  v.  Building 
Trades  Council.  164  Oal.  681,  OS  Pac.  1027, 
21 1*.  B.  A.  (N.  8.)  550,  16  Ann.  Cas.  1165. 

[4]  It  to  true  the  plaintiff  allies  that  the 
defendants  will  destroy  and  conflscate  hto 
propaty,  ruin  hto  business,  and  render  it 
Impossible  for  blm  to  conduct  the  same  In 
the  town  of  Gopperfleld.  No  fact  Is  stated  as 
a  foundation  for  thto  fear  thus  expressed. 
Laying  aside  as  negligible  fustian  tbe  procla- 
mation of  martial  law  and  the  like,  the  es- 
sence of  the  answer  to  found  In  the  auc- 
tion: 

"That  none  of  the  property  of  said  plaintiff 
has  been  destroyed  but  to  being  held  by  the  mili- 
tia to  be  dtoposed  of  as  directed  by  tbe  com- 
mander to  chief  of  t^e  ndlitary  forces  of  the 
sute.** 

[I]  o^ihto  to  a  anffldoit  answer  to  the  plain* 
tiff's  ftar  of  confiscation  and  must  be  admit- 
ted to  be  true  when  assailed  by  the  demurrer. 
However  we  may  characterise  the  occur* 
rences  described  In  tlw  plea^ngs,  yet  we  can- 
not prestune  that  the  deCendanjta  will  do  any 
untowfnl  act  In  the  fntore.  Some  fact  nnuA 
be  alleged  ahowing  that  such  result  to  the 
purpose  of  the  defendants.  Moreow,  It  all 
the  f^ars  of  the  ptotntlff  aa  expressed  in  hto 
complaint  were  realized.  It  would  be  only  a 
part  of  the  single  trespass  described  In  hto 
complaint  Concerning  such  a  situation,  Mr. 
JusUce  Lord,  in  Smith  t.  Gardner.  12  Or.  221, 
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6  Pac.  771,  63  Am.  Bep.  842,  states  tbe  prin- 
ciple tbos: 

"All  tbe  cases  fix  the  rale  to  be  that  the  In- 
Jnry  mast  be  of  that  pecnltar  natare  that  it  can- 
not be  adequately  compensated  in  damages  or 
atoned  for  in  money.  There  fnust  be  some  eq- 
uitable feature  or  incident  to  take  it  out  of 
this  rule,  or  equity  will  not  interfere;  as  where 
the  injury,  although  ensceptihle  of  pecuniary 
compensation,  yet  in  the  particular  case.  If  the 
party  is  insolvent,  and  on  that  account  unable 
to  atone  for  it,  it  will  be  considered  irrepara- 
ble. But  where  the  facta  present  no  matter  re- 
Qoiring  equitable  relief,  and  the  remedy  at  law 
is  adequate  to  do  full  and  complete  jurace.  the 
court  itself  should  reject  such  jurisdiction  as 
not  within  its  legitimate  province." 

To  the  same  effect  is  Moore  r.  HalUday, 
43  Or.  243,  72  Pac.  801,  99  Am.  St  Hep.  724. 

In  the  present  case  It  ia  manifest  that  the 
plaintiff  kept  his  goods  for  sale  and  that 
some  amount  of  money  would  reasonably  sat- 
isfy blm  if  he  parted  with  tbe  entire  busi- 
ness. Under  such  clrcumrtances.  t^e  remedy 
at  law  whereby  In  some  manner  damages 
could  be  awarded  to  him  Is  fully  adequate 
for  the  redress  of  bis  grievance  Tbls  be- 
ing the  case,  equity,  which  always  uses  the 
remedy  spartntEly,  will  not  countenance  gov- 
ernment by  injunction  which,  in  some  re- 
spects, Is  as  little  to  be  desired  as  the  arbi- 
trary exercise  of  military  power. 

For  these  reasons,  tbe  decree  of  tbe  drcidt 
court  is  affirmed. 


STATE  ex  reL  McLAUOHLIN  v.  GBAVES. 

(Supreme  Court  of  Oregon.   Dec.  1,  1914.) 

ATTOBNKT  ANn  CUBNT  (SS  38,  58*)— Gbourds 
roB  Suspension  ob  Disbabment  — Disob- 
^DBBLT  Conduct. 

It  was  a  ground  for  disciplining  an  attor- 
ney that  he  was  an  active  member  of  a  lawless  ut 
sembUge  of  citizens,  who  took  from  a  city  Jail 
certain  persons  con6ned  therein,  forcibly  car- 
ried them  some  distance  from  the  city,  and,  aft- 
er compelling  them  to  kiss  the  American  flag, 
ordered  them  not  to  return,  though  such  persona 
had  used  intemperate  and  seditious  language,  de- 
nouncing tbe  United  States  flag  and  government, 
and  bad  made  themselves  generally  obnoxious  to 
a  large  majority  of  tbe  community ;  but  where 
such  attorney  bad  theretofore  been  an  estimable, 
law-abiding  citizen,  and  peaceable  member  of 
society,  and  in  his  relations  to  his  clients  bad 
always  demeaned  himself  as  an  honorable  mem- 
ber of  society  and  of  his  profession,  suspension 
from  practice  for  three  months  would  be  sufficient 
punishment  for  this  ainsle  act,  committed  under 
excitement  and  a  mistaken  sense  of  patriotism. 

[JSd,  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  88  61»  Ul,  70-78;  Dec.  Dig. 
IS  38,  58.*]  ^ 

In  Bana  Original  disbarment  proceeding 
by  tbe  State,  on  relation  of  Olarenoe  H. 
McLaugblln,  against  Bobert  O.  Graves.  De- 
fendant suspended  from  practice  for  three 
months. 

C.  H.  MclAtigblln,  for  complainant  C.  F. 
McKnlght,  of  Marshtlcld,  A.  J.  Sherwood,  of 
Coquille.  and  J.  W.  Bennett,  of  Marsbfield, 
for  defendant. 


BE^OBTEB  <Or. 

UcBBIDB,  C.  J.  In  August,  1913,  one 
C.  H.  MdLaugblln,  as  relator,  filed  a  com- 
plaint charging  Bobert  O.  Graves  with  con- 
dnct  nnbeconOng  an  attorney,  wtaldi  com- 
plaint Is  as  f<dlows: 

"In  the  Supreme  Court  of  the  State  of  Ore- 
gon. Tbe  State  of  Orejwn,  on  the  Relation  of 
C.  H.  McLaughlin,  against  Bobert  O.  Graves. 
Coos  County,  Oregon  State— as.:  C.  H.  Mc- 
Laughlin, bemg  sworn,  on  oath  says  that  on 
June  25,  1913,  at  tbe  city  of  Marsbfield,  Coos 
county,  Oregon,  a  large  concourse  of  men  un- 
lawfully assembled  as  a  mob,  and  as  snch  mob 
forcibly  and  violently  took  possession  of  the 
persons  of  J.  W.  E:dgeworth,  Wesley  Everett 
and  Fred  Roberts,  and  with  force  and  against 
the  will  of  said  persons  marched  them  through 
the  streets  of  Marsbfield,  and  then  put  them 
upon  a  small  gasoline  launch  and  conveyed  them 
down  and  across  the  bay,  at  which  place  they 
were  by  said  mob  taken  off  said  launchj  ana 
assaulted  and  beaten  and  kicked,  and  subjected 
to  many  indignities  and  Insults,  and  were  then 
compelled  to  leave  Coos  county,  and  ordered  by 
said  mob  to  never  return.  That  said  Robert  O. 
Graves  at  all  of  the  time  herein  mentioned  was  a 
member  of  said  mob,  acting  as  its  spokesman 
and  leader,  and  directing  its  actions.  Said 
Robert  O.  Graves  Is  and  was  at  all  times  men- 
tioned herein  a  member  of  tbe  bar  of  the  state 
of  Oregon,  admitted  to  practice  in  all  the  courts 
of  tbe  state;  and  I  dia^  that  bis  conduct 
as  herein  stated  was  vlblauve  of  his  duty  and 
bis  oath  as  an  attorney  at  law,  and  was  un- 
becoming a  member  of  the  legal  profession. 
Wherefore  I  request  this  honorable  court  to 
proceed  against  him  for  disbarment.  G.  H. 
McLaughlin.  Subscribed  sod  sworn  this  14tb 
day  of  August,  1913,  before  me.  W.  J.  Rust, 
Notary  Public  for  Oregon.   [Notarial  SeaL]" 

The  matter  was  teterred  for  the  purpose 
of  taking  the  testlmcmy,  which  was  Bttbmltted 
and  filed  In  this  oonrt  Deoonber  9, 181S.  We 
have  examined  the  evidence,  and  find  Qie 
facts  to  be  that  the  parties  whan  it  Is  duiTg* 
ed  were  f oreU)ly  d^Hnted  from  Mansdiflrid 
were  pers<ms  connected  with  that  society 
known  as  InduBtrlal  Worturs  of  tbe  World, 
and  that  for  some  time  before  the  alleged  de- 
portation they  or  tbeix  asspdates  had  beoi 
attempting  to  prcmiote  and  orgaidse  a  goivi- 
al  strite  among  the  laborers  empl<^ed  In  the 
mills  and  other  industries  in  and  around 
Harsbfleld ;  tbat  in  paxsiiaace  of  (his  object 
they  had  used  intemperate  and  aeditloas  lan- 
guage, denouncing  the  United  States  flas  and 
government,  and  made  themselves  generally 
obnoxious  to  a  large  majority  of  the  commu- 
nity, to  tbe  extent  that  upon  June  2S,  1913, 
two  of  them,  J.  W.  Edgeworth  and  Weedey 
Everett,  were  arrested  and  thrown  into  Jail, 
the  particular  chaise  against  them  not  ap* 
peering  In  the  testimony;  that  a  mob  com- 
posed chlefl:y  of  citizens  and  boslness  men  as- 
sembled and  forcibly  took  these  two  from  tbe 
Jail,  placed  them  aboard  a  launch,  and  trans- 
ported them  a  distance  from  the  city,  and, 
after  requiring  them  to  klsa  the  American 
flag,  ordered  them  to  leave  the  county  and 
not  return,  with  which  order  they  complied ; 
that  on  the  same  day  Fred  Roberta,  an  asso- 
ciate of  Edgeworth  and  Everett,  b^n 
publicly  to  denounce  the  deportation  of  these 
personsi  using  profane  and  boisterous  lan- 
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goage.  Whereupon  lie  was  arrested  and 
tbrown  Into  jaJl,  for  tbe  reason  or  upon  the 
pretext  that  he  was  guilt?  of  disorderly  con- 
duct, and  In  a  short  time  a  mob  composed 
In  part  of  tbe  same  persons  went  to  the  jail, 
and  forcibly  to<A  him  therefrom,  and  deport- 
ed hint  in  tbe  same  way  that  Edgeworth  had 
been  deported.  Taking  the  testimony  as  a 
whole,  although  there  Is  some  conflict,  we  are 
of  the  opinion  that  no  personal  violence  was 
used  upon  any  of  these  three  men  beyond  ac- 
toall;  seizing  tbem  and  deporting  them 
against  their  will,  and  that  the  allegation  that 
they  were  kicked  and  beaten  and  bruised  is 
not  borne  out  by  tbe  testimony. 

While  the  conduct  of  these  men  was  prob- 
ably insulting  to  the  feelings  of  the  commu- 
nity, and  their  denunciation  of  the  govern- 
ment and  the  flag  calculated  to  provoke 
decent  citizens  to  wrath  and  to  Invite 
brea^es  of  tbe  peace,  this  furnishes  no  le- 
gal Jostlftcatlon  for  the  conrse  pursued  to- 
ward tbem.  Tbla  Is  a  land  where  the  law  Is 
sopteme,  and  entirely  adequate  to  the  protec- 
tion of  society,  and  there  is  no  necessity  to 
override  the  law  under  the  pretext  of  main- 
taining it  If  the  parties  deported  were  ac- 
tually guilty  of  such  public  conduct  as 
threatened  the  peace  and  good  order  of  the 
dty,  no  doubt  there  existed  in  the  ordinances 
of  MarabfleM  penalties  for  disorderly  con- 
duct, which  would  have  been  an  effectual 
remedy  against  Its  repetition.  When  a  man 
pabllcly  Insults  the  flag  and  denounces  the 
InsUtations  of  his  country,  he  Is  a  disorderly 
and  bad  citizen ;  but  It  Is  a  mistaken  patrio- 
tism that  seeks  to  suppress  one  breach  of  the 
public  peace  by  perpetrating  another,  how- 
ever great  the  provocation.  In  this  view  of 
the  case,  the  aasembly  of  persons  who  deput- 
ed Edgeworth,  Breratt,  and  Boberts,  even 
tbongh  It  may  have  been  composed  of  men 
ordinarUy  good  and '  law-abiding  dtfcois, 
was  a  lawlesB  assemblaga 

The  defendant  vros  a  m«uber  of  thla  a»> 
Nmblage,  and  while  not,  perhaps.  tb»  leBd- 
er  or  the  most  active  member,  he  was  not  in- 
acUve.  An  attorney  is  an  officer  of  the  court, 
Bwom  to  obey  tba  laws,  and  upon  oocasions 
of  this  kind  It  is  his  duty,  It  present  at  all, 
to  uphold  the  law  and  counsel  peaceable  and 
lawful  methods,  and  what  might  be  excusable 
In  the  conduct  of  a  citizen  unacquainted  with 
the  law  cannot  be  overlooked  in  an  attorney. 
This  being  so,  we  most  find  that  in  the  matter 
at  bar  be  has  been  guilty  of  conduct  unbe- 
coming his  profession.  We  take  Into  consid- 
eration, however,  the  fact  that  the  testimony 
of  many  witnesses  shows  him  to  have  hith- 
erto been  an  estimable,  law-abiding  citizen, 
ud  peaceable  member  of  society ;  that  In  his 
relations  to  his  clients  he  has  always  de- 
meaned himself  as  an  honorable  member  of 
society  and  of  his  profession ;  and  we  there- 
fore c(Hiclu(Ie  that  for  this  single  act  com- 
mitted under  excitement  and  a  mistaken 


sense  of  patriotism,  it  would  be  improper  to 
deprive  him  altogether  of  bis  means  of  liveli- 
hood which  he  derives  from  his  profession. 

It  is  the  judgment  of  the  court  that  he  be 
suspended  from  practice  in  tbla  court  for  a 
period  of  three  month& 


In  re  NOBTH  POWDEE  BIVBB. 
(Supreme  Court  ot  Oregon.   Nov.  10, 1914.) 

1.  Waters  ard  Water  Goubses  («  83*>— Ap- 

FBOPBXATIONB  —  ACTIONS     TO  DKTBmam 

Eights— Review— Exceptions. 

L.  O.  L.  «!  6642-€644,  provide  that,  up- 
on the  completion  of  the  taking  of  prooiB  of 
claims  before  the  division  euperintendent,  a 
clannant  may  give  notice  to  tbe  superintenaent 
of  bis  desire  to  contest  the  claim  of  another 
and  for  the  bearing  of  such  contest  Section 
3648  requires  the  board  of  control  to  determine 
and  establish  the  several  rights  to  the  water  of 
tbe  stream  and  to  transmit  the  evidence  and 
such  determination  to  the  circuit  court,  the  de- 
termination relatiug  not  only  to  the  contested 
claims  but  to  every  claim,  and  requires  the  cir- 
cuit court  to  fix  a  time  for  a  bearing  on  such 
detenniuation,  and  to  give  notice  tbereof.  L. 
O.  L.  S  6tJ50,  provides  that  within  30  days  from 
the  filing  of  tbe  evidence  and  order  in  the  cir- 
cuit court  any  party  may  except  to  the  deter- 
mination. Held,  that  the  right  to  file  exceptloDB 
to  an  adjudication  in  favor  of  a  claimant,  giv- 
en by  section  6650,  is  not  waived  by  failure  to 
contest  the  claim  under  sections  66411-6644. 

[Ed.  Note.— For  other  cases,  aee  Waters  and 
Water  Courses.  Cent  Dig.  St  28-26 ;  Dec  Dig. 
«  33.*] 

2.  Watebs  ano  Water  Coubsbs  (S  33*)— Ap- 

pbopbiatioh— aotion  to  determine  klohts 

—Evidence. 

In  proceedings  to  adjudicate  water  rights 
in  a  stream,  evidence  held  insufficient  to  estab- 
lish an  agreement  by  a  company  using  water 
for  power  purposes  to  release  its  water  right 
during  July  and  August  of  each  year  for  the 
benefit  of  Uie  farmers  desiring  to  use  it  for  ir- 
rigation. 

[Ed,  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  §S  23-26;  Dec.  Dig. 
I  33.«] 

3.  Waters  and  Water  Courses  (i  33*)— Ap- 
PBopBiATioN— Action  to  DsrsBiairx  Bights 
—Evidence. 

Tbe  fact  that  a  company  which  had  ap- 
propriated water  for  i>ower  purposes  did  not 
use  the  water  during  certain  months  in  the 
year  because  it  had  no  use  for  it  then  is  not 
sufficient  evidence,  in  proceedings  to  adjudicate 
the  water  rights  in  a  stream,  that  the  company 
had  agreed  with  the  farmers  not  to  use  Hie 
water  during  those  months. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  IS  23-26 ;  Dec.  Dig. 
§  33.*] 

4.  Waters  anh  Water  Cocbses  (S  24*)— Ap- 
pROPRiATio N— Extent  of  Right. 

The  appropriation  of  water  to  a  beneficial 
use  Is  foosded  upon  the  rale  of  necessity,  and 
the  necessity  is  the  measure  of  the  tight,  so 
that  subsequent  appropriaton  may  nse  tbe  sur- 
plus of  the  prior  appropriation  which  is  not 
necessary  for  the  use  of  tiie  prior  appropriator. 
[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  |  16;  Dec.  Dig.  1 
24.*]  ■ 

5.  Watehs  and  Water  Courses  {|  30*)— Ap- 

PBOFBIATION— ChANOE  IN  PURPOSE  OP  USE. 

,A  mill  company  having  an  appropriation 
for  power  purposea  cannot  change  the  point  of 
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dlvertliiK  Its  water  to  a  pMnt  Mslier  np  the 
■trram,  where  aaeb  chaose  woaU  injure  other 
asera  taking  water  from  the  stream  at  a  point 
between  the  original  and  new  points  of  diversion. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  20;  Dec.  Dig.  f 
30.*] 

6.  Watkbs  AMD  Watbb  Coubsbs  (S  80*)— Ap- 
PBOPBiATioir— Change  in  Poinr  op  Drvra- 
sioN  AND  Puck  of  Use. 

A  change  in  the  point  of  dfTersion  and 
place  of  use  of  an  appropriated  water  right 
ma;  be  made  when  it  can  be  done  without  prej- 
udice to  the  rights  of  others,  but  such  change 
does  not  carry  with  it  the  priority  of  appropria- 
tion as  against  subsequent  appropriators. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  i  20;  Dec  Dig,  i 
30.*] 

7.  Watebs  and  Watbb  Coubsis  (S  23*)— Ap- 
ntOPBiATiON— Chahob  in  PuBPoeoE  OF  Use. 

Where  a  mill  company  having  a  right  to 
divert  water  for  power  purposes  did  not  need 
the  water  during  certain  summer  months,  and 
had  never  used  it  at  that  time,  it  had  no  right 
to  the  water  during  those  moutJtis  and  could  not 
convey  a  right  to  its  use  to  others  to  be  used 
for  Irrigation  purposes,  since  the  approprlator's 
light  is  measured  by  his  own  use. 

[Ed.  Note^For  o&er  caaa,  aee  Waters  and 
Water^  Courses,  Gent.  Dig.  ||  16, 18;  Dee.  IMg. 

8.  Watebs  and  Watee  Coubses  (I  33")— Ap- 

PBOPBIATION  —  AOTIOHS  TO  UKttfOaitS 
R1OBI8  — BkZJCBP  AWABOBD  —  QUANTITT  OP 

Wateb. 

Where  the  general  irrigation  of  grain  crops 
terminates  on  July  lat  and  thereafter  the  wa- 
ter is  needed  only  for  stock  and  for  hay  crops, 
which  require  a  smaller  quantity  than  grain,  an 
order  of  the  water  board,  in  proceedings  for 
the  adjudication  of  water  rights,  that  after  July 
Ist  the  water  user  shall  be  limited  to  one-half 
inch  per  acre  and  that  small  appropriators  shall 
use  the  water  In  rotation  when  practicahle,  is 
reasonable. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses.  Cent.  Dig.  IS  !23-26;  Dee.  Dig. 
I  33.*] 

Department  2.  Appeal  firom  Girenlt  Ooart; 
Union  County;  J.  W.  Knowlea,  Judge. 

Proceedings  to  determine  the  rl^ta  to  tlie 
waters  of  North  Powder  Blver  and  ita  trib- 
utaries. From  a  decree  of  the  dnnlt  conrt 
afllrmlng  the  determlnatloa  of  the  State 
Board  of  Control  aa  to  the  water  rights  of 
the  North  Powder  Hilling  ft  M«cantlle  Com- 
pany and  others,  C.  EL  Davla  and  otibere  ap- 
peal.   Decree  modified. 

This  Is  an  appeal  from  a  decree  of  the 
circuit  court  for  Union  county.  Or.,  affirm- 
ing the  determination  of  the  State  Board  of 
Control,  now  the  State  Water  Board,  aa  to 
the  relative  rights  of  the  water  users  on 
North  Powder  river.  The  principal  Issue  on 
the  appeal  is  as  to  the  North  Powder  Mill- 
ing &  Mercantile  Company's  authority  and 
power  to  sell  of  Its  appropriation  of  2S  sec- 
ond feet  400  miner's  Inches,  for  use  during 
July  and  August  of  each  year,  being  diverted 
at  a  point  in  the  southeast  quarter  of  the 
northeast  quarter  of  section  28,  township  6 
south,  range  39  east,  and  made  in  1871 ;  and 
as  to  the  right  of  the  purchasers  thereof  to 
diange  the  uae  and  point  of  dlrersloa  therectf. 


BBPORTER  |0r. 

On  June  15,  1909,  the  North  Powder  Milling 
&  Mercantile  Company  by  quitclaim  deed 
conveyed  to  James  Dalton,  P.  L.  Smith,  and 
J.  D.  McPhee  400  miner's  Intiies  of  ito  appro- 
priatlm  during  July  and  August  of  each 
year,  providing  therein  that  It  would  not  and 
should  not  be  bound  to  dellTer  or  be  held  re- 
sponsible for  the  delivery  of  said  water,  or 
any  part  thereof.  This  deed  is  made  Exhibit 
2  of  Dalton's  statement  and  proof  of  claim, 
swom  to  on  October  13, 1910,  and  filed  with  the 
state  engineer  October  24,  1910,  being  found 
on  leaf  8,  claim  17,  of  volume  I  of  the  record 
In  this  case.  After  the  taking  of  the  evidence 
the  division  superintendent  gave  notice  fix- 
ing the  time  and  place  that  the  evidence 
would  be  open  to  the  inspection  of  the  claim- 
ants under  section  6642,  L.  O.  L.,  and  some 
contests  were  filed  with  the  siu>erlntendent  as 
provided  for  in  section  6643,  I*  O.  L^,  but  no 
contest  was  filed  by  any  one  against  the 
statement  and  proof  of  claim  of  the  North 
Powder  Milling  &.  Mercantile  Company  or  of 
said  Dalton,  Smith,  and  McPhea  There- 
upon the  record  was  transmitted  to  the 
board,  and  an  order  made  by  it  determining 
and  establishing  the  rights  of  the  several 
claimants.  Thereafter  within  the  time  al- 
lowed  by  law  C.  B.  Davis  and  64  others  and 
J.  H.  Hutchinson  and  others  filed  excei>tlons 
to  the  determination  of  the  board  as  to  the 
righte  of  the  North  Powder  Milling  &  Mer- 
cantile Company  to  sell  400  miner's  Inches  of 
Its  appropriation  during  the  months  of 
July  and  August  of  each  year  and  of  Dalton 
and  others  to  buy.  Intending  to  change  the 
use  thereof  and  the  point  of  diversion  Trom 
the  stream.  The  circuit  court  affirmed  the 
determination  of  the  board,  and  Davis  and 
others  and  Hutchinson  and  others  appeal. 

T.  H.  Crawford,  of  La  Grande  (Crawford 
St  Eakln,  of  La  Grande,  on  the  brief),  for  ap- 
pellants G.  D.  Davis  et  al.  C.  H.  Finn,  of 
La  Grande,  for  appellants  James  H.  Hutchin- 
son et  aL  Charles  E.  Cochran,  of  Portland, 
for  respondents  North  Powder  Milling  &  Mer. 
Ca  et  al.  Claude  McCoUoch,  of  Portland, 
for  respondents  S.  L.  Baer  et  aL  James  T. 
Chlnnocfc,  of  Salem,  for  State  Water  Board. 

EAKIN,  T.  (after  stating  the  facts  as 
above).  [1]  The  first  question  presented  is 
aa  to  the  exception  to  the  ruling  of  the  board 
that  the  failure  of  the  appellante  to  file  a 
contest  before  the  board  to  the  claim  of  the 
North  Powder  Milling  St  Mercantile  Ctxnpany 
and  to  the  claim  of  Dalton,  Smith,  anul  Mc- 
Phee precluded  appellante  from  taking  ex- 
ceptions afterwards.  By  sections  6642  and 
664S,  L.  O.  L.,  upon  the  completion  of  the 
taking  of  proofs  of  claims  a  claimant  may 
give  notice  to  the  snperintendent  of  bis  de- 
sire to  contest  the  claim  of  another.  Provi- 
slon  Is  made  In  section  6644,  IL.  O.  U,  fori 
hearing  such  contest,  and  additional  evi- 
dence may  be  tak^  in  relation  thereto,  not 
for  de^on  Iff  the  snperintendent,  but  to  be 
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transmitted  to  the  board.  By  eectlon  6648 
the  board  is  to  make  Its  determination  on  all 
claims  and  transmit  the  evidence  and  such 
determination  to  the  Circuit  court  That  de- 
termination does  not  relate  alone  to  contests, 
but  to  every  claim,  and  the  court  sets  a 
time  to  hear  the  determination  by  the  board 
npon  the  whole  matter.  Upon  the  filing  of 
the  evidence  and  determination  In  the  cir- 
cuit court  any  party  may  file  exceptions  to 
any  part  of  the  determination,  and  all  par- 
ties shall  t>e  heard.  These  exceptlcma  may 
be  to  the  determination  of  the  hoard,  or  to 
an;  part  thereof,  and  may  have  no  partlcnlar 
reference  to  the  contests  referred  to  in  sec- 
tion 6643,  L.  O.  L.  The  water  code  contem- 
plates that  the  whole  matter  is  to  be  review- 
ed and  affirmed  by  the  circuit  court,  althoai^ 
it  becomes  final  on  the  action  of  the  board 
unless  the  bond  provided  for  in  section  6663 
has  been  filed,  which  would  hold  It  In  abeyance 
until  the  circuit  court  rendered  final  decree. 
Therefore  appellants  had  not  waived  their 
right  to  except  to  the  board's  determlnatim 
as  to  the  milling  company's  rights,  to  sell 
a  portion  thereof,  or  to  the  claim  by  Dolton 
and  others  to  400  miner's  Inches  thereof 
during  July  and  August 

Tbe  first  provision  for  a  contest  of  water 
rights  is  under  sections  6642  and  6843,  L.  O.  L.. 
and  the  contest  may  be  filed  upon  the  comple- 
tion of  the  proofs  of  claims,  and  a  bearing 
and  further  taking  of  testimony  had  before 
tbe  superintendent;  but  section  6650  makes 
the  first  provision  fw  exceptions  to  the  deter- 
mination of  the  board,  which  may  be  taken 
at  any  time  prior  to  the  hearing  provided 
for  in  section  6648,  namely,  after  the  trans- 
cript of  evidence  and  the  determination  of 
the  board  have  been  filed  in  the  circuit  court 
"at  which  time  any  party  may  file  exoeptiona 
to  the  determination,  or  any  part  thereof.*' 
Upon  the  bearing  ot  such  exceptions  the 
court  may  remand  the  matter  for  the  taking 
of  further  evid«ice,  which  was  done  In  this 
case.  In  other  words,  the  provision  for  ex- 
ceptions provided  for  in  section  6650,  fU  O.  h., 
does  not  refer  to  the  contests  mentioned  in 
KCtton  6643.  This  is  made  plain  section 
6650,  as  amended  Laws  1913,  p.  162. 

[2,S]  It  is  urged  by  appellants  that  tbe 
North  Powder  Milling  &  Mercantile  Gompany 
rellni]uished  their  claim  to  the  water  daring 
Joly  and  August  of  each  year  by  an  agree- 
ment with  the  farmers  made  in  the  year 
1896;  that  sndi  an  arrangement  with  the 
farmers  iras  made  by  Kelsey,  the  manager  of 
the  milling  company,  in  tiie  fall  of  1896; 
and,  also,  that  there  was  proof  tendli^  to 
tttabliah  that  the  company  ecQuIesced  in  the 
mangement  by  releasing  the  water  during 
ttiose  months  from  that  year  until  tbe  pres- 
at  tline.  Then  was  some  evidence  that  the 
officers  of  the  milling  company  were  con- 
nilted  by  Eelsey  at  that  time,  and  adopted  a 
resolution  to  that  effect  of  which  witness 
Kelsey  contends  a  record  wu  made ;  but  the 
oUier  lASeea  ot  ttie  company,  Trarlllon  and 


Gorham,  testify  they  hare  no  recollection  of 
any  such  agreement  or  acquiescence,  that  If 
a  record  was  made  of  It  It  cannot  be  pro- 
duced, as  a  fire  occurred  In  the  mill  soon 
after  that  time  which  destroyed  its  books. 
The  evidence  of  such  an  agreement  with  the 
farmers,  or  with  any  of  them,  is  testified  to 
only  by  Jess  Dodson,  who  overheard  some 
talk  between  Kelsey  and  Powers  to  that  ef- 
fect; but  his  testimony  Is  very  vague  and 
too  unsatisfactory  to  establish  a  definite 
agreement  Eelaey  testifies  to  the  agree- 
ment, and  that  he  notified  many  ot  the  farm- 
ers that  the  milling  company  did  agree  to 
that  arrangement  Only  three  of  the  farmers 
testify  to  having  received  such  tQf<H-mation 
from  Eelsey,  and  they  do  not  assert  that 
they  had  any  definite  agreement  with  him, 
namely,  J.  8.  Davis,  A.  B.  Davis,  and  Jess 
Dodson.  They  state  they  had  no  conversa- 
tion with  Gorham  or  Travllion,  who  were 
the  president  and  secretary  of  the  milling 
company,  cfmceming  tbe  matter,  and  they  do 
not  testify  to  any  fixed  proposition  or  agree- 
ment but  simply  that  Eelsey  agreed  to  take 
the  matter  up  with  the  company,  and  some 
time  afterward  told  them  that  the  milling 
company  would  let  the  farmers  have  the  wa- 
ter In  July  and  August  Travllion  became 
manager  of  tbe  mill  in  1898,  and  the  matter 
was  not  again  mentioned;  but  it  appears 
that  after  about  the  lOtb  of  July  untU  the  Ist 
of  September  the  milling  company  did  not  use 
the  water  and  had  not  for  many  years  prior 
thereto,  nor  has  it  since,  evidently  because 
It  did  not  require  It  However,  this  Is  not 
such  proof  of  an  agreement  between  the  mill- 
ing company  and  the  farmers  as  can  be  es- 
tablished or  enforced  as  such,  and  the  deter- 
mination of  the  board  to  that  effect  should 
b«  sustained.  Although  the  milling  company 
has  permitted  the  water  to  remain  in  tbe 
river  during  most  of  those  two  months.  It  does 
not  appear  that  tbe  alleged  agreement  was 
acted  upon  nor  that  the  water  was  released 
in  fulflUment  thereof,  and  the  appellants  are 
not  entitled  to  have  such  agreement  declared 
or  enforced. 

[4]  In  considering  the  right  of  the  North 
Powder  Milling  &  Mercantile  Company  to  sell 
a  i>art  of  Its  appropriation  during  the  months 
of  July  and  August  and  to  change  Its  use 
and  point  of  diversion,  we  find  the  rule  in 
Oregon  relating  to  a  right  to  appropriate  wa- 
ter for  use  from  unnavigable  streams  stated 
In  Mattis  V.  Hosmer,  87  Or.  523,  62  Pac.  17, 
632,  by  Mr.  Justice  Moore: 

"The  appropriation  of  water  to  a  beneficial 
use  is  founded  upon  the  rule  of  necessity,  which, 
when  satisfied,  beecmes  tbe  measure  of  the 
right,  whereupon  subsequent  appropriatora  may 
use  ttie  aurpiuB  of  that  to  which  the  prior  ep- 
propriator  is  entitled,  when  not  necessary  to 
nis  use," 

Except  as  to  water  appropriated  for  min- 
ing pur[)oses  or  for  sale,  that  states  tbe  rule 
in  California  also.  Ortman  v.  Dixon,  13  CaL 
84. 

[I]  Wiel  on  Water  Bl«hts,  |  GOfi,  and  Kin- 
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ney  on  Irrigation,  8  867,  assert  that.  If  an  ap- 
proprlator  has  acquired  a  vested  right  to  the 
water  appropriated,  he  may  change  the  point 
of  diversion  from  one  point  to  another.  By 
the  holding  In  Oregon,  as  above  stated,  the 
water  is  held  to  be  appurtenant  to  the  land 
to  which  it  Is  diverted,  and  the  point  of  di- 
version cannot  be  changed  if  thereby  the 
rights  of  others  are  prejudiced;  and  the 
water  being  appurtenant  to  the  land  to  which 
it  was  appropriated,  If  transferred  to  anoth- 
er separately  from  the  land,  cannot  carry  Its 
priority  to  the  new  owner,  hot  would  become 
a  new  appropriation  as  of  that  date.  An 
owner  of  a  water  right  by  prior  appropriation 
cannot  change  his  jwint  of  diversion  if  such 
a  change  will  Injuriously  afTect  other  users 
on  the  stream,  nor  can  he  sell  it  separately 
from  the  land  either  to  change  the  point  of 
diversion,  to  make  a  new  or  different  nse  of 
it  to  the  injury  of  other  users,  or  to  secure 
the  same  priority.  It  Is  held  in  Cole  v.  Lo- 
gan. 24  Or.  304,  33  Pac.  (S68,  that  the  defend- 
ant having  made  a  diversion  in  1871  could 
not  thereafter  change  his  point  of  intake  If 
it  Injuriously  affected  the  rights  of  any  sub- 
sequent appropriator.  The  change  by  the 
milling  company  of  Its  point  of  diversion, 
whereby  It  would  tap  the  creek  above  tlie 
dam  of  the  Kelsey  ditch,  would  Injuriously 
affect  the  rights  of  users  under  that  ditch. 
It  Is  said  in  "Williams  v.  Altnow,  51  Or.  276. 
95  Pac.  200,  97  Pac.  539: 

'There  may  therefore  be  numerous  appropria- 
tions of  water  of  the  same  stream,  and  for  use 
at  different  times  and  sesBonB,  or  for  different 
purposes.  •  •  •  After  the  rights  of  subse- 
quent appropriators  have  attached,  the  prior 
appropriator  cannot  change  or  extend  his  use 
to  their  injury." 

And  In  Hough  v.  Porter,  51  Or.  318,  95 
Pac.  733i  98  Pae.  1083,  102  Paa  728,  we  find 
at  page  426  of  said  Oregon  report: 

"None  of  •  the  quantity  acquired  nnder  this 
(1882)  appropriation  can  be  used  elsewhere 
without  prejudicinK  others'  rights,  for  which 
reason  he  is  limited  to  its  use,  where  needed, 
to  the  lands  mentioned." 

See  to  the  same  effect  Bolter  v.  Garrett, 
44  Or.  304,  75  Pac.  142.  Kinn^  on  Irrlgiitlon, 
I  870,  discussing  this  question,  says  that  wa- 
ter appropriated  for  milling  purposes  only 
cannot  as  against  an  appropriator  below  be 
ttsed  for  Irrigation;  and  the  same  rule  would 
apply  to  a  change  in  point  of  diversion  of  wa- 
ter used  for  power  purposes  to  a  point  high- 
er up  the  stream  to  be  used  for  irrigation. 
There  are  tn-o  uses  to  which  the  water  may 
be  put:  One  In  which  none  of  the  water  Is 
consumed,  aa  for  iMwer  purposes  only,  and 
one  in  which  all  or  nearly  all  of  It  Is  con- 
sumed, aa  in  case  of  Irrigation ;  and.  If  the 
changed  use  be  from  one  In  which  the  water 
Is  not  mnsumed  to  one  In  which  It  is,  such 
diversion  is  more  apt  to  Injuriously  affect 
others. 

16]  A  change  In  the  point  of  dlTcrslon  and 
place  of  use  may  be  made  when  It  can  be 
done  without  prejudice  to  the  rights  of  oth- 
ers. See  Whlted  t.  Cavia,  55  Or.  08, 105  Pac; 
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396.  A  change,  howerer,  as  to  subsequent  ap- 
propriators, will  not  carry  with  It  the  priori- 
ty of  appropriation.  This  Is  held  In  many 
Oregon  cases.  Hough  v.  Porter,  supra;  Bol- 
ter V.  Garrett,  supra ;  WllUama  v.  Altnow,  51 
Or.  276,  9S  Pac.  200,  97  Pac.  539. 

[7]  Appellants  contend  that  the  North  Pow- 
der Milling  &  Mercantile  Company's  appro- 
priation of  25  second  feet  for  power  purposes, 
with  priority  of  1870,  does  not  Include  use 
for  July  and  August.  The  milling  company 
contends  that  its  right  included  those  two 
months,  and  that  It  had  sold  the  right  to  400 
inches  thereof  for  those  two  months  to  Dal- 
ton,  Smith,  and  McPhee,  who  desired  to 
change  the  place  of  diversion  to  a  point  high- 
er up  the  stream  and  to  change  the  use  from 
power  to  irrigation,  claiming  priority  from 
1870.  These  questions  were  before  the  board 
and  specifically  reserved  to  the  court;  and 
in  order  No.  7  the  board  states  as  follows : 

"Respectfully  reserving  to  the  court  the  con- 
sidemtion  and  determination  of  the  qneatlons 
of  law  arising  in  the  matter  of  the  rights  claim- 
ed by  the  North  Powder  Milling  &  Mercantile 
Company,  and  by  P.  L.  Smith,  J.  D.  McPhee, 
and  James  Dalton,  to  the  use  of  the  water  ap- 
propriated in  the  year  1870  by  the  predecessors 
of  the  said  North  Powder  M.  &  M.  Co.,  during 
the  months  of  July  and  August  of  each  year." 

The  board  in  order  No.  14  holds : 
"^e  rights  of  appropriation  hereby  confirmed 
are  appurtenant  to  the  lands  herein  described, 
and  *  •  •  are  limited  and  confined  to  Uw 
irrigation  of  the  lands  herein  described." 

This  la  apparently  in  aecordanoe  with  sec- 
tion 6668.  Ifc  O.  L.,  and  Is  the  evident  Intent 
and  purpose  of  tbe  legUdiatton  on  that  anbject 
Although  some  of  the  text-wrltera  and  tbe 
decisions  of  some  of  tbe  courts  seem  to  recoe- 
nize  that  tbe  appropriator  may  sell  the  water 
separately  from  the  land,  this  Is  only  upon 
the  theory  that  tbe  appropriator  owns  tbe 
water,  and  not  merely  the  right  to  the  use  of 
it  for  a  particular  purpose;  but,  in  states 
In  which  legislation  relating  to  the  use  of  wa- 
ter has  been  enacted,  it  is  not  the  water  but 
the  use  of  It  for  a  particular  purpose  that  Is 
the  limit  of  the  right,  and,  when  not  needed 
for  that  purpose,  the  next  person  in  priority 
of  time  is  entitled  to  It,  and  a  prior  appropri- 
ator cannot  sell  it  to  a  stranger  to  the  injury 
of  a  subsequent  appropriator.  This  is  the 
case  In  Colorado,  Wyoming,  and  Montana, 
and  our  own  state  In  adopted  the  same 
rule  by  enacting  section  0668,  L.  O.  L.  Wiet 
on  Water  Rights,  {  512,  In  referring  to  the 
tendency  to  hold  the  water  as  appurtenant  to 
the  land,  says : 

"The  rale  permitting  changes  Is  an  Instance 
of  tbe  possessory  origin  of  the  law  of  appropria- 
tion upon  the  public  domain,  and  is  diaappear- 
Ing,  though  more  slowly  than  the  other  pos- 
seasory  characteristics  of  the  early  law.  The 
disappearance  is  resulting  from  the  passage  of 
laod^  into  private  bands,  for  the  law  prohibits 
injury  to  them ;  fi-om  the  withdrawal  of  public 
lands,  destroying  the  freedom  of  change  there; 
and  for  tbe  internal  transition  la*  the  law  of  ap- 

Siroprlatiou  from  a  possessory  mtem  to  a  iya> 
em  of  law  making  tbe  right  lobert  In  the  spe* 
ciflc  initial  mode  of  use.** 
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^DdepeDdenUy  of  the  statute  of  190&,  In  de- 
cisions permitting  an  approprlator  to  change 
the  pobit  of  dlTerslon  or  use,  tbe  Supreme 
Ctmrt  of  this  state  has  apparently  recognized 
the  doctrine  that,  If  the  change  Injurloosly 
affects  others.  It  cannot  be  made.  The  same 
or  8  similar  role  to  adopted  In  WUUuns  t. 
AltDow,  supra,  and  is  found  elsewhere  in  the 
Oregon  cases ;  but  from  the  first  cases  wliere 
vater  rights  were  litigated  in  Oregon  the 
rule  establislied  Is  that  the  appropriator  has 
a  riglit  to  apply  only  so  much  water  as  is  nec- 
eSHiry  for  his  use  and  actually  beneficial.  In 
.Simmons  T.  Winters.  21  Or.  SiS,  27  Fac.  7,  28 
Ain.  St  Rep.  727,  Mr.  Justice  Lord  says : 

"The  Deeds  or  the  purpose  for  nbich  the  ap- 
propriatioQ  is  made  is  tae  limit  to  the  amoant 
of  water  which  mar  be  taken.  He  can  only 
appropriate  so  much  as  be  needs  f«r  the  siven 
purpose." 

See  McCaU  v.  Porter,  42  Or.  49.  70  Pac 
y^O,  71  Fac.  979 ;  Bolter  v.  Garrett,  anpv&. 

Tbos,  if  the  mining  company  does  not  need  i 
all  its  appropriation  during  July  and  August, 
it  cannot  sell  the  surplus,  which  should  go  to 
tlie  appropriator  next  In  priority.  It  has  a 
right  only  to  the  amount  that  was  necessary 
lor  its  use.  This  principle  has  been  recognis- 
ed in  the  Oregon  decisions  for  a  great  many 
years,  especially  when  nude  an  Issue.  In 
Williams  V.  Altuow,  supra,  it  is  said: 

"By  8Qch  appropriatioD  he  acquired  a  prior 
risbt  to  water  safficienC  for  that  purpose.  He 
did  not,  however,  acquire  title  to  the  water,  but 
only  the  r^ht  to  use  It  for  the  purposes  for 
which  it  was  u»propriated.  When  not  needed 
for  that  parpoee,  it  was  subject  to  appropria- 
tion by  ouiers." 

This  la  the  express  holding  d  Mr.  Justice 
King  in  Hough  t.  Porter,  supra,  where  he 
says: 

"The  result  is  that  the  law  has  become  well 
vttled  that  benefldal  use  and  needs  of  the  a^ 
propriator  *  *  *  is  the  measure  and  limit 
of  tbe  right  of  such  i^ropriaton"-Hvhere  nuiny 
cates  are  cited. 

See,  also,  Ison  t.  SturglU.  67  Or.  109,  109 
Pac.  579, 110  Pac.  686.  The  principle  Is  again 
restated  in  Sherred  v.  City  of  Baiter.  63  Or. 
as,  125  Fac.  826,  where  Mr.  Justice  Burnett 
Bays: 

"According  to  the  modern  accepted  doctrine, 
it  is  the  nst  of  the  wMw,  and  not  the  water  it 
■elf,  in  which  one  acQUires  property  In  gmeral." 

See,  also,  Carlness  t.  La  Grande  Irrigation 

Co.,  60  Or.  410, 119  Fac  781. 

Tberefore,  the  milling  company  not  having 
used  or  needed  the  water  In  July  after  the 
lOtfa  and  during  August  of  each  year,  we  find 
that  it  is  not  entitled  thereto  during  that  pe- 
riod of  time.  The  water  Is  subject  to  use  by 
tile  appropriator  next  In  priority.  The  mtll- 
ing  company  owned  no  interest  therein  that  it 
could  sell  or  transfer  to  others,  and  therefore 
the  purchasers  of  a  portion  of  the  milling 
company's  appropriation  may  not  change  the 
point  of  dlTU^on,  the  purpose  of  Its  use,  or 
claim  of  priority  therefor  frcnn  1870,  as  dis- 
ciffiied  by  the  facts  in  this  case,  and  the  at- 


tempt to  change  the  point  of  dlvOTSlon  and 
the  diaracter  of  the  use  by  Dalton,  Smith, 
and  McPhee  vob  in  violation  of  the  rights  of 
others.  Wbited  r.  Cavln,  supra,  WUliama  t. 
Altnow,  supra,  and  other  Oregon  cases  whlcta 
recognize  the  right  to  change  the  point  of  di- 
version, relate  to  such  change  of  poiAt  of  di- 
version or  in  the  use  as  Is  for  the  convenience 
of  the  original  appropriator  within  the  pur- 
view of  his  initial  aiiproprlatlon,  and  have  no 
reference  to  the  .change  of  use  made  for  a 
purpose  wholly  foreign  to  such  appropria- 
tion. 

[8]  There  are  two  other  matters  determin- 
ed by  the  board  whlcb  are  questioned  on  this 
appeal:  The  order  of  the  board  that  after 
July  1st  each  year  the  respective  water  users 
shall  be  limited  to  a  half  inch  for  each  acre 
actually  irrigated;  and  that  after  July  1st 
of  each  year  those  small  approprlators  of 
water,  namely,  not  exceeding  an  appropria- 
tion of  one  second  foot,  shall,  where  practica- 
ble, with  conslderatioQ  given  to  the  order  of 
their  relative  priorities,  be  required  to  rotate 
in  the  use  of  the  water  under  the  direction  of 
the  water  master.  These  provisions  are  only 
to  limit  the  useful  application  of  the  water  and 
to  get  the  greatest  possible  benefit  from  It. 
The  general  irrigation  of  crops  terminates 
about  July  1st,  and  water  is  used  thereafter 
only  on  hay  and  alfalfa  and  for  stock,  neces- 
slteting  a  much  smaller  quantity  of  water  than 
for  the  regular  irrigation  of  grain  crew ;  and 
the  Stete  Water  Board  has  exercised  its  judg- 
ment  on  the  necessity  for  these  provisions. 
The  approprlator's  rlghte  are  only  for  his 
needs,  and  we  think  these  provisions  are  rea- 
sonable and  will  work  Injury  to  no  one. 

Appellants  also  question  the  order  of  the 
board  limiting  the  amount  of  water  to  an 
inch  per  acre  until  July  1st  and  the  finding 
of  the  board  that  the  proper  irrigation  of  the 
land  is  fully  satisfied  with  1^  to  2%  acre 
feet  of  water,  which  appellants  contend  can- 
not be  obtained  during  80  days  Irrigation  at 
the  rate  of  1  inch  per  acre.  We  think  there 
should  be  a  limit  upon  the  continuous  fiow  to 
1  inch  per  acre,  and  the  total  amount  limited 
to  2^  acre  feet  for  the  whole  amount  of  the 
diversion.  The  board  attempts  only  to  place 
a  limit.  Counsel  have  argued  that  they 
should  not  be  limited  to  an  inch  per  acre 
while  there  Is  plenty  for  everybody ;  but  Mr. 
Cblnnock,  who  is  a  member  of  the  board,  In 
a  brief  prepared  by  him,  at  page  S6,  says : 

"It  is  not  the  intention  or  purpose  of  the  law 
to  proliibit  any  one  from  diverting  water  from 
the  stream  when  it  la  not  required  by  others" 
—that  la,  from  April  10th. 

There  is  ample  time  from  that  date  for  the 
whole  diversion  of  an  inch  per  acre  continu- 
ous fiow  to  amount  to  more  than  1%  acre 
feet,  and  we  think  that  a  limit  to  an  Inch 
per  acre  is  not  unreasonable.  In  that  regard 
we  affirm  the  ruling  of  the  board. 

The  decree  of  the  circuit  court  should  be 
modified  accordingly,  decre^ng  that  the  North 


Digitized  by  Google 


490 


144  PACIFIC 


BEPOBTBB 


«>r. 


Powder  miUng  A  MercantUb  Compaiv  taM 
no  rigbt  to  the  water  during  tbe  time  from 
JrOy  lOtb  to  September  let,  and  that  It  did 
not  own  sncb  an  Interest  In  It  tbat  It  could 
sell  for  tbat  period  of  tim^  and  Dalton, 
tSmltb,  and  McPbee  acquired  do  title  or  Inters 
est  In  it  of  date  prior  to  tbe  date  of  tiie  piuv 
cbasei, 

McBBIDB.  a  3n  and  BBAN  and  McMABT, 
33.,  concur. 


BITNEY  et  aL  t.  OBIM  et  aL 
(Snpieme  Court  of  Oregon.   Not.  24, 1914.) 

1.  HiOHWATs  (I  79*)— Abahdonmbnt— What 

Co  N  STZTUTES. 

Where  a  coonty  road  sniterviBor  cbanged 
tiie  course  of  a  highway,  raising  an  embank- 
ment for  that  purpoee  about  seven  feet  across 
tiie  track  prevlouBly  used,  cansiug  the  travel  to 
cross  the  premises  in  question  on  a  course  to  the 
right  oi  the  original  road  and  nearly'  parallel 
thereto,  since  Which  time  it  bad  been  impossible 
to  use  the  old  way,  there  was  an  abanaonment 
thereof  without  reference  to  the  length  of  time 
the  new  conditions  had  obtained. 

{EM.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  SB  279,  281-287 ;  Dec.  Dig.  f  79.*] 

2.  Decds  (i  38*)— CoNSTBucnoir— Dbbobip- 

TION— UHCBBTAI  NTT. 

A  deed  conveying  certain  land  for  a  cem- 
etery described  it  as  commencing  at  a  stake  on 
the  north  side  of  a  road  leading  from  the  land 
of  tbe  grantor  to  B.,  thence  in  an  easterly  direc- 
tion 14  rods  to  a  stake,  thence  northerly 
forming  a  regular  square  18  rods  to  a  stake, 
thence  westerly  14  rods  to  a  stake,  and  thence 
in  a  southerly  direction  18  rods  to  tbe  place  of 
beginning,  containing  1%  acres  and  12  rods. 
Held',  tbat  such  deed,  coupled  with  actual  oc- 
cupation of  the  groui^  for  tbe  purpose  intend- 
ed, was  not  v<M  for  uncertainty  of  description. 

rEd.  Note.— For  other  cases,  see  Deeds,  Cent. 
DigrU  65-79;  Dec.  Dig.  i  38.*] 

8.  Dedication  (|  16*)— What  CoNsnTDTia— 

(^IfSTEBT. 

Where  an  owner  of  land  conveyed  a  certain 
described  tract  to  trustees  to  hold  as  a  burying 
ground  to  the  trustees  and  their  successors  in 
office  forever,  such  conveyance,  together  with 
actual  occupation  of  tbe  land  as  a  cemetery, 
constituted  a  dedication  of  tbe  land  for  use  as 
a  graveyard  by  acts  in  pais. 

[Eld,  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  lB-49:  Dec  Dig.  f  16.*] 

4.  Dedication  (|  38*)  —  BSTOOATioir  Afteb 

Acceptanck. 

Where  land  Is  dedicated  to  cemetery  pur^ 
poses  and  has  been  used  for  that  purpose,  the 
dedication  cannot  be  avoided  so  long  as  bodies 

remain  buried  therein. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  «  77,  78 ;  Dec.  Dig.  i  88.*] 

5.  Cbhetbbies  (S  14*>— Rbhoval  of  BoDias. 

The  state  by  the  exercise  of  Its  police  pow^ 
er  may  property  cause  the  abandonment  of  a 
cemetery  and  tbe  removal  of  l>odiea  therefrom, 
or  friends  and  relatives  may  also  voluntarily 
remove  their  dead  to  another  place  of  sepul- 
ture. 

{Ed.  Note.— For  other  cases,  see  Cemeteries, 
Gent  Dig.  I  16;  Dec.  Dig.  |  14.*] 

0,  Cbubtbbibs  <|  13*)  —  TBumxn  ~  Goutbt- 
ANCE  OF  Land. 

Where  land  was  conveyed  to  trustees  for 
cemetery  purposes,  the  surviving  trustee  could 
not  pass  title  by  a  deed  In  hla  IndivUaal  capao* 


ity  and  could  only  convey  it  as  tmstee»  sobjeet 
to  the  trust 

[lOd.  Note.— For  other  ease*,  eee  Cemeteries, 
Cent  Dig.  S  14 ;  Dec  DifclM.*] 

BaUn,  J.,  diaseuting. 

Department  1.  Appeal  from  Clrcttlt  Court, 
Marten  Coaa^;  WUliam  Galloway,  Judga 

Suit  ii.  M.  Bltney  and  anotber  against 
Byron  3.  Orim  and  otbera.  Judgment  tar 
defendants,  and  plaintiffs  appeal  Modified 
and  affirmed. 

This  Is  a  suit  to  quiet  title  to  a  tract  of 
19.72  acres  of  land  In  Marion  county.  After 
tbe  traverse  of  some  all^atiooa  of  tlie  com- 
plalDt,  tbe  defendants  Grim  assert,  in  aob- 
stance,  tbat  a  tract  of  1.58  acres  included 
witbiQ  tbe  boundaries  of  tbe  premises  claim- 
ed by  the  plaintiffs  was  dedicated  by  tbelr 
ancestor  as  a  public  burying  ground,  in' 
which  there  are  yet  buried  tbe  remains  of 
some  of  their  friends  and  relatives.  The 
county  of  Marion  avers  tbat  a  strip  of  land  40 
feet  wide  described  in  tbe  answer  ia  "a  coun- 
ty road  duly  and  regularly  dedicated  to  the 
public  as  a  county  road,  and  tliat  same  bas 
been  used  and  traveled  by  tbe  public  for  a 
period  of  more  than  50  years  last  past'*  Tbe 
reply  denies  the  allegations  of  the  answer, 
and  as  to  tbe  cemetery  the  plaintiffs  claim 
title  by  virtue  of  tbe  deed  from  tbe  surviving 
trustee  to  whom  the  ancestor  of  tbe  Individu- 
al defendants  conveyed  tbe  premises  for 
cemetery  purposes.  They  further  assert  that 
by  a  condition  of  the  conveyance  they  agreed 
to  remove  any  bodies  wblcb  might  remain  on 
the  premises,  but  that  they  were  unable  to 
find  any.  Tbe  circuit  court  made  findings  of 
fact  and  conclusions  of  law  in  pursuance  of 
which  a  decree  was  entered  dismissing  tbe 
complaint  without  costs  to  either  party. 

Frank  H<dniea,  of  Salem,  and  H.  Overton, 
of  Woodbnrn,  for  appellants.  3<itm  H.  Mc- 
Nary  and  Walter  E.  Keyes,  both  of  Salem,  for 
respondffiits  GzlnL  B.  B.  Blnco^  of  Salem, 
for  re^ndent  Marion  oonntjr. 

BURNETT,  3.  (after  stating  the  facta  as 
above).  Upon  a  wnsideration  of  tbe  wbtfe 
record  it  appears  to  be  conoeded  by  tbe  de- 
fendants as  a  fact  tliat  tbe  plaintlflB  an  tbe 
ovraers  in  fee  simple  of  tbe  premises  describ- 
ed in  their  complaint  except  tbe  cemetery 
mentioned  and  tbe  county  road.  These  con- 
stitute the  grounds  of  dispute  between  tbe 
parties, 

[1]  As  to  tbe  (»mity  load^  It  clearly  ap- 
pears in  the  testimony  that  until  a  few  years 
prior  to  ttie  commencement  of  this  suit  there 
was  a  regularly  traveled  public  road  across 
the  premises  on  tbe  line  described  In  the  an- 
swer for  about  40  years.  Less  than  ten  years 
ago  the  road  supervisor  changed  the  course 
of  tbe  highway,  raising  an  enUmnkment  tat 
that  purpose  about  7  feet  high  across  the 
track  hitberto  in  use,  caosli^  the  trtmi  to 
cross  the  premises  in  question  on  a  coarse  to 
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tbe  jigHt  ot  the  origliul  toad  uhI  nearly 
pazalltf  thezeto,  iriiioe  iMikb  time  It  haa  been 
iniposslble  to  use  the  old  way.  This  eetab> 
llshea  an  abandonment  of  the  tonam  zoad  at 
that  placb  It  Is  said  In  1  Gyc.  p.  6: 

"Time  ii  not  an  MBential  dement  of  aban- 
donment. Tbe  moment  the  intention  to  abasr 
don  and  tbe  relinquishment  of  possenion  oiUte, 
the  abandonment  !■  complete." 

In  1  R.  G.  L.  p.  4,  It  is  said: 

"Poblic  ricbtfl,  SQcfa  aa  the  easement  of  paa- 
■age  which  the  public  has  in  respect  of  a  high- 
way, may  be  lost  by  abandonmoit.  •  •  * 
The  act  of  relingnishmeat  of  possession  or  en- 
joyment must  be  accompanied  b;  an  intent  to 
part  permanently  with  the  right  to  tbe  thing, 
otherwise  there  Is  no  abandonment,  and  the 
moment  the  intention  to  abandon  and  tbe  re- 
linquiabment  of  possession  anite  the  abandon- 
ment ii  complete,  for  time  is  not  an  essential 
element  of  abandonment.  Therefore,  in  any 
case  where  a  question  of  abandonment  is  in- 
Tolved,  the  kDportaot  fact  to  be  determined  is 
what  was  tbe  intention  of  the  person  whoae 
rights  are  ^imed  to  have  been  abandoned." 

Praomiug  that  the  road  snperrlsor  In 
changing  the  coarse  of  travel  acted  by  anthor- 
1^,  It  Is  clear  that  flUlng  up  the  old  road 
with  an  embankment  so  as  to  make  It  inac- 
cesslhle  erinces  the  act  and  the  intent  to 
abandon  the  former  way.  Hence  the  county 
can  claim  nothing  tor  the  old  road  so  tar  as 
It  affects  tbe  premises  mentioned  In  the  imhu- 
plaint 

The  dedication  of  the  cemetery  is  evidenced 
by  a  deed  from  John  W.  Grim  and  his  wife 
uDfier  date  of  January  28,  1878,  whereby  in 
eoudderatiim  of  f  1  they  conveyed  to  Alfred 
Hovbigden,  JtAn  S.  Smith,  and  G.  W.  Dlmick, 
as  trustees  of  Grim's  burial  ground*  and  to 
their  successors  In  office  a  certain  tract  of 
land  described  thus: 

"Commencing  at  a  stake  on  the  north  side 
of  the  road  leading  from  the  said  John  W. 
tirim's  to  Batteville;  thence  in  an  easterly  di< 
reetion  fourteen  rods  to  a  stake  ^  thence  nortb- 
vly  forming  a  regular  square  eighteen  rods  to 
a  stake;  thence  westerly  fourteen  rods  to  a 
stake;  and  thence  in  a  southerly  direction 
eighteen  rods  to  the  place  of  b^inning,  contain- 
ing one  and  one-half  acres  and  twelve  rods.  To 
bare  and  to  hold  tbe  said  premiaes  as  a  borylng 
fround  to  the  said  trustees  and  their  aucceaaora 
ID  office  forever." 

The  testimony  shows  that  even  prior  to  the 
date  of  the  deed  people  had  burled  their 
dead  in  that  ground,  and  this  continued  after- 
wards. Later  on,  most  of  the  bodies  were 
removed  by  friends  and  relatives  to  another 
cemetery,  but  It  Is  the  undisputed  testimony 
of  witnesses  who  speak  from  personal  knowl- 
edge tbat  tbere  are  yet  bodies  remaining 
burled  In  the  graveyard  thos  constituted. 

[2-S]  Objection  la  made  to  tbe  deed  last 
referred  to  for  uncertain^  of  description; 
but  In  our  Judgment  it  constitutes  evidence 
vbich,  coupled  with  actual  occupation  of  the 
grounds  for  the  purpose,  amounts  to  a  dedi- 
cation of  the  same  for  use  as  a  graveyard 
by  sets  In  pais.  Having  been  thus  dedicated 
by  the  owner  of  the  fee,  the  premises  are 
nibject  to  that  use  so  long  as  bodies  remain 


bnrled  there  and  until  Uiey  are  removed  \>7 
public  authority  or  1^  friends  or  r^tlves. 
The  state  by  the  exercise  of  Its  police  power 
can  pnvefly  cause  the  aband(mment  of  a 
cemetery  and  the  removal  of  the  bodies. 
Friends  and  relatives  may  also  voluntarily 
remove  th^  dead,  and  U  all  those  who  sleep 
there  were  thus  taken  away  and  Ita  use  as  a 
place  of  sepulture  entirely  abandoned  the 
character  of  the  ground  aa  a  burial  place 
would  be  lost  But  until  Its  depopulation  as 
a  (dty  of  the  dead  is  onnplete  by  one  ox  the 
other  process,  the  ground  dedicated  for  tbe 
last  resting  place  ot  deceased  persons  must 
remain  true  to  its  dedication.  Altbongh  the 
tract  in  dispute  has  been  grossly  neglected, 
yet  we  think  the  testimony  clearly  establishes 
that  it  yet  remains  a  cemetery  and  must  be 
respected  as  such.  The  following  precedents 
are  instructive  on  the  subject  here  consid- 
ered: Tracy  v.  Blttle,  213  Mo.  302, 112  S.  W. 
45,  16  Ann.  Cas.  167 ;  Rouudtree  v.  Hutctiln- 
son,  07  Wash.  414,  107  Pac.  845,  27  L.  E.  A. 
(N.  S.)  875 ;  Hines  v.  State,  126  Tenn.  1.  149 
S.  W.  1058,  42  I*  R.  A  (N.  S.)  1138. 

[I]  Messrs.  Hovingden  and  Smith  died  sev- 
eral years  ago.  Tbe  plalntUTa  introduced  a 
deed  from  tbe  surviving  trustee,  G.  W.  Dlm- 
ick, as  an  individual  quitclaiming  to  them 
the  Land  by  description  sf  t  out  in  the  original 
deed  from  J.  W.  Grim  and  wife  to  which  al- 
lusion has  been  made.  In  our  Judgment  the 
plaintiffs  take  nothing  by  this  deed  from  Dim- 
ick,  for  as  an  individual  he  had  nothing  to 
convey  and  never  had.  As  trustee  be  could 
not  be  unfaithful  to  his  trust  and  convey 
the  property  tor  any  other  purpose  than  that 
for  which  it  was  originally  dedicated,  and  he 
does  not  attempt  to  do  sa 

The  conclusion  la  that  the  decree  must  be 
modified  so  as  to  quiet  the  title  of  plaintiffs 
as  against  the  county  in  respect  to  the  road 
as  described  in  the  defendants'  answer,  but 
to  dismiss  the  suit  as  to  the  defendants  Grim ; 
neither  party  to  recover  costs  or  disburse- 
ments from  the  other  in  this  court. 

McBBIDB,  C.  J.,  and  MOORB,  3.,  concur. 
EASm,  J.,  dissents. 


POSTAL  TELEGRAPH  CO.  T.  FORSTER 
«t  aL 

(Supreme  Court  of  Oregon.    Nov.  10^  1914.) 

1.  Tei:.bqbaphb  and  Tbi^puonbs  (i  8*>— Pre- 
BCRiPTiVB  EtASBifBNTs— Extension  of  Use. 
Where  a  telegraph  company,  without  grant 
or  license,  set  its  poles  on  tbe  border  of  land 
owned  by  defendants  with  the  cross-arms  ex- 
tending uree  feet  over  such  land,  the  prescrip- 
tive use  of  the  easement  for  a  time  exceeding  tbe 
statutory  period  of  limitation  did  not  give  it  a 
right  to  attach  cross-arms  extending  eight  feet 
over  such  land  for  the  purpose  of  itringing  addi- 
tional wires. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  a*j 
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2.  Tkleorafbs  ahd  TEaBsotna  (|  20*)— Uir- 

UWFUL  GONSIEtTOnOK  —  REMEDIEB  —  IW- 

JUNCnOH. 

Where  a  telenaph  company,  which  had  ac- 
quired a  prcscriptiTe  right  to  maintaio  its  poles 
with  the  cross-arms  erteading  three  feet  over  de- 
feodants*  land,  was  about  to  attach  croBS-arma 
extending  eight  feet  over  sach  land,  defendants 
were  entitled  to  injunctive  relief  and  were  not 
limited  to  a  recovery  of  damages;  the  suit  in 
which  such  injunctive  relief  was  granted  having 
been  brought  before  the  new  croaa-arms  were 
put  up  and  before  any  extra  wires  had  been 
strong,  aathorising  a  ase  of  the  means  of  com- 
municatiim  in  the  intenBt  of  tiie  publia 

[Ed.  Note^FoF  otfaer  ouwa,  sea  Telegrapbs 
and^Telepbones,  Cent  Dig.  i  18;  Dea  Dig. 

3.  a?SL£aBAPHS  AND  TELEPHONES    (|   20*)  — 

Pbescbiftlte  Easements  —  £}xTENsion  or 
Use. 

Where  a  telegraph  company  had  acqoired  a 
prescriptive  right  to  maintain  its  [ulea  on  the 
border  between  defendants'  land  and  a  railroad 
right  of  way  with  the  cross-arms  extending  three 
f^t  orer  defendants'  land,  it  could  not  be  en- 
joined from  UBing  its  wires  for  telephone  par- 
poses,  though  Act  Cong.  July  24,  1886,  c.  230, 
14  Stat.  221,  authorizing  any  telegraph  company 
to  construct  and  operate  telegraph  tines  over 
and  along  peat  roads,  does  not  give  the  right  to 
maintain  telephone  lines,  as  the  use  of  the  wires 
for  telephone  purposes  cast  no  additiqnal  bur- 
den upon  defendants'  premises. 

[Ed.  Note.'^For  other  cases,  see  Telegraphs 
and  Tfeleidiones,  Cent  Pig.  I  18 :  Dec.  Dig.  | 
20.*] 

Department  No.  1.  Appeal  from  Circuit 
Court,  Llun  County ;  William  Galloway, 
Judge. 

Suit  by  the  Postal  Tel^raph  Company 
against  Georgia na  Forster  and  others.  From 
a  decree  for  defendants,  plaintiff  appeals. 
Modified. 

Tbls  is  a  salt  to  enjjolii  Intertexence  wltb 
an  easemrakt.  In  1886  the  plalntUTs  predeces* 
Bor  built  through  Han  conntsr,  Or^  a  t^ 
graph  line  setting,  without  grant  or  license, 
in  land  now  owned  by  the  defendants,  three 
poles  and  putting  up  a  Uttle  east  thereof  and 
on  the  border  between  such  land  and  the 
right  of  way  of  the  Oregon  A  California  Ball- 
road  Company  15  other  poles.  A  cross-arm 
six  feet  In  length  was  Ixdted  In  the  middle 
to  each  pole  about  a  foot  from  the  top  and 
19  f&et  from  the  ground,  whereby  four  wires 
could  be  supported.  When  the  line  was  con- 
structed there  was  spiked  to  each  pole,  about 
a  foot  below  the  cross-arm,  a  wooden  hradEe^ 
to  sustain  a  Hue  of  wire,  and  thereafter  an- 
other like  bradiet  was  placed  opposite  the 
first  When  the  poles  were  put  up,  two 
wires  were  strung,  and  three  other  wires 
have  subsequently  been  added.  The  joint 
use  of  the  poles  to  maintain  ten  additional 
wires  was  let  to  the  Home  Telephone  Com- 
pany, to  accommodate  which  the  plalntifiCs 
agents,  on  February  1,  1913,  undertook  to 
place  on  the  poles,  about  16  feet  from  the 
ground,  other  cross-arms,  so  that  two  feet 
thereof  would  extend  over  the  right  of  way 
and  eight  feet  over  the  defendants'  laud. 
The  longer  end  ot  the  arm  was  to  be  upheld 


by  an  Iron  brace  8  feet  long,  Qie  lower  end 
of  which  was  to  be  &stened  to  the  pole  at  a 
point  11  f^t  from  the  ground.  As  the  plac- 
ing of  wires  on  the  new  projection  would 
have  interfered  with  the  Umbs  of  fmlt  trees 
growing  on  their  premises,  the  defendants 
forcibly  prevented  the  pntUng  np  ot  long 
cross-arms,  whereupon  this  suit  was  b^un. 
The  cause  being  at  Issue  was  tried,  resulting 
In  a  decree  perpetually  enjoining  the  use  of 
the  proposed  cross-arms  and  from  maintain- 
ing any  wires  for  telephone  pnipoaea,  and 
the  plaintiff  appeals. 

Alfred  A.  Hampson,  of  Portland  (Holmau 
&  Hampson,  of  Portland,  and  Oale  S.  Hill, 
of  Albany,  on  the  brief),  for  appelant.  3. 
E.  WeatherfOrd,  of  Albany  (Weatherford  & 
Weatbwford,  ot  Albany,  on  the  brief),  tor 
respondents. 

MOOEB,  J.  (after  stating  the  facta  as 
above).  [1]  No  authority  having  been  giv«i 
to  set  poles  or  maintain  a  telegraph  line  on 
the  land  referred  to,  does  such  prescriptive 
use  of  the  casement  tor  a  time  exceeding  the 
statute  of  limitations  carry  with  It  the  right 
to  attach  extended  cross-arms  to  the  poles 
and  to  string  thereon  such  additional  wires 
as  may  be  necessary  to  meet  the  demand  of 
Increased  business,  and  can  any  ot  the  wires 
that  have  been  or  may  be  put  up  be  used  for 
telephone  purposes?  As  tending  to  uphold 
the  right  undertaken  to  be  exercised,  reli- 
ance Is  placed  upon  the  decision  rendered  in 
West^  Union  Telegraph  Cb.  T.  Polhemus, 
178  red.  904,  102  C.  C.  A.  105,  20  L.  B.  A. 
(N.  S.)  46S.  In  that  case  the  plaintiff's  pred- 
ecessor, pursuant  to  an  act  of  Uie  tieglsla- 
ture  of  New  Jersey  authorlsli^  the  construc- 
tion of  a  telegn^h  line,  on  public  roads  but 
not  to  interfere  with  travd  thereon,  set  In 
1846^  in  a  hl^way  telegraph  ptAes  about  160 
feet  apart-  and  added  extra  cros»-arm8, 
strii^ing  thereon  wlrea  to  meet  the  necessary 
demand  therefor.  In  1903  a  severe  storm 
threw  down  the  wires  tor  Quite  a  distance, 
and  In  order  to  prevent  a  recurrence  ot  Gie 
prostration  the  plaintiff  began  setting  an  ex- 
tra pole  midway  between  every  two  poles 
in  front  of  the  defendants*  premises,  but 
not  BO  as  to  interfere  with  the  use  of  the 
public  road.  The  defendants  denied  the  right 
to  set  extra  poles  without  compensation  for 
the  supplemental  burden  to  the  easement, 
and,  no  payment  therefor  ha\ing  been  made, 
they  cut  down  the  additional  poles  that  had 
been  put  up.  In  order  to  aijoln  such  intet^ 
tcrference,  a  suit  was  commenced  In  the  Cir- 
cnlt  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey  resulting  In  a  decree 
denying  the  relief  sought.  Western  Union 
Tel.  Oa  r.  Polhemus  (C.  U)  167  Fed.  231. 
Thereupon  the  cause  was  reviewed  In  the 
Circuit  Court  of  Appeals,  Third  District, 
which  reversed  the  decree,  holding  that  the 
plafntUTs  iwedecessor  having  acquired  a 
right  of  way  for  its  telegraph  line,  whether 
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by  condemnatlni  or  grant  wltboat  lloolta- 
tion,  tlie  easement  thus  secured  coold  be 
ased  In  tbe  fatnre  In  anjr  maimer  that  might 
be  Inddentally  necessary  or  convenient  for 
(be  ptiDdpol  purpose  for  which  It  was  ac- 
quired. In  deciding  tbe  case,  tbe  court  ob- 
eerrea: 

"It  seenu  that  strenf^tbenlng  die  line  b;  addi- 
tional poles  was  an  incident  to  the  enjoyment  of 
the  easement  originally  acquired.  It  was  con- 
dacive  to  the  advancement  of  the  purpose  for 
which  the  land  was  ori^nally  taken ;  for  a  com- 
pany Tested  with  the  right  of  eminent  domain  It 
is  not  to  be  restricted  to  such  a  limited  exercise 
of  that  power  that  the  pablic  use,  the  full  en- 
joyment of  which  alone  justifies  tbe  ^nt  of  the 
power  of  eminent  domain,  will  be  crippled 
in  eiuoyment  On  the  contrary,  the  scope  of 
the  power  is  commensuratd  with  tbe  foil  use  of 
the  end  in  view.  And  as  In  condoonation,  so 
also,  when  an  easement  for  a  public  use  exists 
by  grant,  or  presumption  of  grant,  such  grant, 
DQlen  in  some  way  restricted,  ia  presumed  to 
embrace  every  incident  conducive  to  the  entire 
caijoymsnt  of  the  grant" 

TboniEh  the  dedalou  referred  to  sustained 
tbe  pladng  of  twice  as  many  tel^rapb  poles 
as  bad  prevloaaly  been  set  In  the  highway, 
the  fee  of  which  was  undoubtedly  in  the  pro- 
Itrietors  of  tbe  alratttng  lands,  such  an  addi- 
tional burden  upon  the  existing  public  ease- 
ment was  evidently  necessary  adequately  to 
support  the  wires  then  In  use.  In  tbe  case 
at  bar.  however,  the  plaintiff  undertook  to 
extend  the  longer  end  of  tbe  cross-arm  over 
tbe  defimduitB'  land  five  feet  beyond  tbe 
original  projection,  not  to  sustain  wires  then 
in  use  or  to  prevent  tbelr  prostration  by 
severe  storms,  but  to  suspend  wires  to  be 
used  by  Its  lessee,  thereto  interfering  wlOi 
Uw  limbs  of  tmlt  trees  growing  on  the  de- 
feudants'  premises.  Tbe  authority  of  tbe 
plataiturs  predecesstnr  to  bulU  and  maintain 
I  part  of  Its  telegraph  line  over  the  land  now 
owned  by  the  defendants,  not  having  been 
secured  under  color  of  title  so  that  the  nse 
would  be  coextendve  with  the  grant,  but  tbe 
Eight  having  been  Initiated  by  prescription  Is 
limited  In  its  operation  by  the  notlee  of  tbe 
adverse  use  which  was  glvm  by  placing  the 
three-foot  prttJectlon  of  tbe  croBfr«nn  over 
nidi  land  and  cannot  sow  be  extended  so 
u  further  to  encroach  upon  such  premises 
without  condemnation.  Salem  Hills  Oo.  v. 
Lord,  42  Or.  '82.  68  Pac.  103S,  70  Pac.  8S2. 

[2]  It  la  maintained  by  plaintiff's  counsel 
tbat  the  defendants'  remedy  was  an  actlw 
to  recover  the  damages  for  the  Injury  «4ilcb 
their  premises  would  have  sustained  1^  plac- 
ing the  new  cross-arms  and  stretching  wires 
thereon,  and,  such  being  the  case,  an  error 
was  committed  in  granting  the  Injunction 
herein.  Thus  in  Wlrth  v.  Postal  Telegraph 
Co.,  7  Ohio  Olr.  Ct  B.  280,  the  plaintiff  un- 
dertook to  enjoin  tbe  strli^lng  In  the  street 
In  front  of  bis  prenriaes  of  addltltmal  wires 
DPMI  a  pQle  which  had  been  continuously 
nsed  by  tbe  defendant  for  nine  years  before 
the  plaintiff  purchased  bis  proper^,  and 
it  was  held  tbat  bis  remedy  was  at  law. 
Tbe  decision  in  tha^  case  proceeds  upon  the 


theory  that  as  a  telegraph  line  was  a  means 
of  transporting  messages  In  which  the  pub- 
lic had  an  interest,  and  such  Instrumentality 
had  been  constructed  and  was  In  operation, 
equity  would  not  enjoin  the  use  thereof,  and 
hmce  an  action  at  law  to  recover  the  dam- 
ages sustained  waa  tbe  proper  remedy. 
Somewhat  analogous  to  the  rule  thus  recog- 
nized is  the  principle  that,  when  a  railway 
line  tULS  been  built  and  Is  operated  over 
land  to  wbich  no  right  of  way  has  been  se- 
cured, an  action  by  the  owner  of  the  real 
piaptarts  to  recover  the  damages  sustained 
does  not  entitle  him  to  obtain  frmn  tbe  rail- 
way company  the  value  of  the  improvemoita 
wtaldi  it  has  placed  or  made  upon  his  prem- 
ises. O.  B.  &  N.  Go.  V.  Moaier.  14  Or.  fil9, 13 
Pac.  800,  58  Am.  Bcq?.  821 ;  Larsen  v.  O.  B.  & 
N.  Co.,  19  Or.  240,  23  Pac  974.  Tbe  rule  in- 
voked herein  ia  without  merit  for  tbe  new 
croEB-arms  had  not  been  put  up  when  tbls 
suit  was  commenced,  and  for  that  reaaon 
no  extra  wires  bad  been  strung  b^ond  the 
three  feet  of,  tbe  ori^nal  cross-arms  so  aa 
to  antbor^  a  use  of  tbe  means  of  communi- 
cation in  tbe  interest  of  the  public.  The 
right  to  omstmct  the  main  line  of  a  railway 
npon  a  narrow  atrip  of  land  granted  for 
that  purpose  does  not  authorize  the  railway 
company  to  build  a  ride  trade  on  land  <^ 
an  abutting  owner  without  c(Hnpensatlon 
ther^r.  Neither  does  the  use  by  the  plain- 
tiff of  an  easement  three  feet  wide  across 
tbe  defendants'  premises  autbocize  a  forther 
appropriation  of  0ve  additional  feet  without 
paying  tbe  damage  which  may  be  caused 
ttaereby. 

[I]  It  will  be  remembered  tbat  tbe  plain- 
tiff was  perpetually  enjoined  from  using  for 
telephone  purposes  any  wires  then  or  there- 
after to  be  put  up  over  tbe  defendants'  land. 
This  part  of  tbe  decree  was  evidently  predi- 
cated uiMn  tbe  rule  announced  in  the  case  of 
Blchmtmd  T.  Southern  Bell  Ttiepbone  ft  Tel- 
egraiA  Oa,  174  tJ.  S.  781,  19  Sup.  Ot  778, 
43  L.  Ed.  116%  where  tbe  defendant,  rdylng 
upon  the  Act  of  Oongress  of  July  24,  1866, 
c.  230,  14  Stat  221,  wblCb  authorised  any 
telegraph  company  to  construct  and  operate 
telegraph  lines  over  and  along  post  roads, 
claimed  the  rie^t  to  maintain  telephone  lines 
over  and  along  the  streets  of  the  city  of  Blcb- 
mond  In  tbe  absence  of  any  consent  on  the 
part  ot  the  municipality  and  without  apply- 
ing to  It  for  any  permission  to  transmit  mes- 
sages In  such  manner.  In  that  case  It  was 
held  tbat  when  such  act  became  (^erative  tel- 
eplumra  were  unknown,  and,  tbls  being  so, 
companies  thereafter  organized  to  transmit 
articulate  speech  by  such  means  did  not  come 
within  the  purview  of  Qie  law.  That  decl- 
Aon  proceeds  ujHm  the  theory  prevailing  In 
Bucb  cases  tbat  the  provlslona  of  the  act  of 
Oongress  granting  tbe  right  to  construct  and 
maintain  tel^raph  Unea  was  to  be  construe'i 
strictly.  In  tbe  case  at  bar,  thooi^  the  com- 
plaint stated  tbat  the  plaintiff  assented  tc  the 
I  tetwB  of  tbe  act  roCerred  to,  no  right  to 
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trespass  upon  ttae  defendants'  premises  could 
be  legall7  asserted  under  that  enactment, 
and.  as  no  advantages  conld  thus  have  been 
secured  by  tbe  plaintiff,  no  detriment  there- 
from sbonid  result  to  It.  The  use  of  tele- 
graph wires  for  telephone  purposes  la  not 
such  a  different  employment  of  electricity  as 
would  necessarily  cast  upon  the  defendants' 
premises  an  additional  burden  from  that 
already  Imposed.  The  degree  of  danger  rea- 
sonably to  be  apprehended  from  the  use  of 
wires  to  communicate  audible  language  can 
be  no  greater  than  the  use  of  suc±  wires  to 
represent  by  signals  written  expressions.  By 
the  use  of  wires  for  telephone  purposes  no 
supplemental  impediment  would  be  placed 
upon  the  defendants*  real  property,  and  sncb 
employment  of  the  wires  for  that  object 
may  be  legally  made  by  the  plaintiff,  pro- 
vided, however,  that  in  doing  so  the  cross- 
arms  which  support  the  wires  do  not  extend 
more  than  three  feet  over  their  land. 

Whether  or  not  longer  poles  can  be  usjed 
than  those  now  set  upon  the  defendants' 
premises  so  that  the  proper  number  of  wires 
can  be  suspended  upon  cross-arms  of  the 
length  Indicated  Is  not  necessary  now  to  de- 
termine, for  the  question  is  not  Involved. 

The  decree  will  be  modified  so  as  not  to 
prohibit  the  use  of  any  of  the  wires  for  tele- 
phone purposes.  This  change,  however,  is 
not  deemed  of  sufficient  Importance  to  au- 
thorize an  award  to  plalntifl  of  the  costs  and 
disbursemeats  whldi  it  Incurred  in  tUs 
court 

McBRIDB,  O.  J.,  and  BUBNBTT  and 
RAMSET,  JJ.,  ooncnr.  . 


POWDER  YAUiET  STATB  BANK  v.  BtTZ>- 
,  ELSON  et  aL 

(Supreme  Court  of  Oregon.   Dec.  1,  1014.) 

1.  Tbiai,  (I  170*)— DiBBonon  or  Verdict— 

BVIDENCB. 

A  motion  to  instruct  a  verdict  for  plaintiff 
was  properly  denied,  where  there  was  some  evi- 
dence authorizing  a  verdict  for  defendant. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  K  890-394 ;  Dec.  Dig.  |  170.*] 

2.  Appeal  and  Ebbob  (S  1001*)— *'Evxdbivcx 
TO  Sdppobt  the  Vebmct." 

As  ased  In  Const,  art.  7,  S  3.  providing 
that  a  finding  of  tbe  Jury  will  not  be  set  aside 
where  there  is  "evidence  to  lypport  the  ver- 
dict" the  words  quoted  mean  some  legal  evi- 
dence tending  to  prove  every  material  fact  Id 
issue  as  to  which  the  partv  in  whose  fovor  the 
verdict  was  rendered  has  the  harden  of  proof. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  8^  dOZS-fl^;  Dec. 
Dig.  i  1001.*] 

8.  EVIDBHCB  (f  96*)  —  COUNTEBCUIH  —  BUB- 

UEN  OF  PbOOF.' 

Where,  In  a  banl^'s  action  on  a  note,  de- 
fendants, in  addition  to  pleading  payment 
pleaded  a  counterclaim,  in  a  sum  equal  to  the 
amount  of  the  note,  for  mooey  had  and  received 
by  plalntiif  1^  the  use  of  defendants,  the  bnr- 


BEPOBTIDB  (Or. 

den  was  on  defendants  to  prove  their  counter- 
claim. 

[Ed.  Note.—For  other  cas»,  see  Evidence, 
Cent  Dig.  IS  110-121;   Dec.  Dig.  f  0&*] 

4.  MONBT  ReOBIVBD  (|  1*)  —  "ACTION  BOB 
MOITET  HAU  and  BECBIVBU"  —  BlOHT  TO 

Maintain. 

An  "action  for  money  bad  and  received" 
is  an  equitable  action  which  may  ordinarily 
be  maintained  whenever  one  person  has  money 
in  faia  hands  belonging  to  another,  which  in 
equity  and  good  conscience  he  should  pay  to 
such  other  person. 

[Ed.  Note.-~For  other  cases,  see  Honey  Re- 
ceived, Cent  Dig.  S  1;  Dec  Dig.  |  1.* 

For  other  deSnitiona,  see  Words  and  Phrases, 
Second  Series,  Money  Had  and  Received.] 

5.  Money  Bzceived  (|  6*)— Special  Depmit 

—Disposition. 

Where  a  bank  receives  money  for  ttie  H. 
Compaoy  under  an  agreement  express  or  im- 
plied lietweeD  the  bank  and  tbe  M.  Company 
and  H..  that  the  bank  shall  deliver  tbe  money 
to  H.  in  payment  of  a  sum  owed  It  by  the  M. 
Company,  sach  money  la  a  special  deposit  which 
H.  may  recover  from  the  bank  or  set  it  off 
against  its  indebtedness  to  the  bank,  though  the 
bank  has  applied  it  on  a  debt  owing  to  it  by 
tbe  M.  Company. 

[Ed.  Note.— For  other  cases,  aee  Money  Be- 
celved,  Cent  Dig.  H  15.  21-27 ;  Dec.  Dig.  I  «.•] 

6.  Appeal  and  Ebbob  (S  728*)— Assioniibnts 
or  Ebbob— SuFPiciBNOT—**  Set  Out  Brief- 
ly AND  Concisely." 

An  assignment  of  error  complaining  that 
"tbe  circuit  court  erred  in  allowing  the  wit- 
nesses *  *  *  to  answer  several  questions 
respectively  embodied  In  exceptions  1  to  52,  in- 
clusive/' is  insufficient  to  comply  with  Supreme 
Court  Rule  11,  providing  that  appellant  shall  "set 
out  briefly  and  concisely"  the  errors  relied  on ; 
tbe  words  quoted  meaning,  as  used  in  this  rule, 
that  appellant  shall  state  or  dwribe  briefly  the 
rulings  of  the  trial  court  which  he  desires  to 
have  reviewed. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
^ror^  Cent  Dig.  SS  3010-3012;   Dec.  Dig.  f 

7.  Honey  BiccEitBD  (1  IS*)— Etidbncb— Aj>- 

UBBIBILITY. 

Where,  in  a  bank's  action  on  a  note,  de- 
fendants pleaded  a  counterclaim  for  money  bad 
and  received  by  plaintiff  to  apply  on  a  debt 
due  defendants  from  the  M.  Company,  a  check 
given  to  defendants  by  the  M.  Company  and 
drawn  on  plaintiff  was  admissible  in  evidence, 
in  connection  with  a  conversation  between 
plaintiff's  officers  and  one  of  the  defendants  at 
the  time  of  its  presentation,  as  tending  to  prove 
defendants'  counterclaim,  although  the  coun- 
terclaim was  not  based  thereon. 

[Ed.  Note.— For  other  cases,  see  Money  Be- 
ceived.  Cent  Dig.  IS  70-72 ;  Dec.  Dig.  i  1&*] 

8.  Honey  Received  (|  18*}— Etidbncb— ad- 

inSSIBILITT. 

Where,  in  a  bank's  action  on  a  note,  de- 
fendants pleaded  a  counterclaim  for  a  special 
deposit  received  by  plaintiff  to  pay  a  debt  due 
deteudants  from  the  M.  Company,  a  statement 
made  by  plaintiff  of  its  account  with  the  H. 
Company  and  sbowtng  the  receipt  of  such  de- 
posit was  properly  admitted  In  evidence. 

[Ed.  Note.—For  other  cases,  see  Money  Be- 
celved.  Cent  Dig.  ||  70-72;  Dec.  Dig.  {  U.*) 

0.  Monet  Received  (i  18*)— Etidbncb— Ad- 

inSSIBILITY. 

Where,  in  a  t>ank'B  action  on  a  note,  de- 
fendants pleaded  a  counterclaim  for  a  special 
deposit  made  by  R.  for  the  M.  Company,  and 
received  by  plaintiff  nnder  an  agreement  to  pay 
the  same  to  defendants  od  a  debt  due  them  on 
an  unpaid  check  from  the  M.  Company,  the  testi- 
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monj  of  B.  that  the  deposit  wai  made  to  take 
care  of  the  M.  Company's  accoants  relating  to 
tie  paj  roll  and  supplies  and  checlu,  inclodins 
the  check  given  to  the  defendants  07  the  M. 
Company  and  evldenciDg  their  debt,  was  prop- 
a\j  admitted. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  K  70-72;  Dec.  Dig.  |  18.*! 

10.  MoNKT  Received  (g  19*)— Assionmbht  of 

Glaiub— Question  fob  Jurt. 
Under  conflicting  evidence  in  a  hank's  &e- 
UoD  on  a  notCt  wberdn  defendants  pleaded  a 
counterclaim  for  a  special  deposit  received  by 
plaintiff  for  the  M.  Company  under  an  agree- 
ment to  apply  same  to  defendants  on  a  debt  due 
from  that  company,  the  question  whether  prior 
to  the  making  of  such  deposit'  the  M.  Company 
had  assigned  to  plaintiff  all  its  outstanding  ac- 
counts, including  the  draft  with  which  the  de- 
posit was  made,  was  for  the  jury. 

(Ed.  Not&F— For  other  cases,  see  Money 
ceired.  Cent  Dig.  H  73,  74,  79-90;  Dee.  Dig. 

U.  Tbial  (i  29S*)— iHffEBUonons— C0H8TBUO- 

instructions  shonld  be  ccmatroed  as  avhole 
to  determine  their  sufficiency. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  703-717;  Dec.  Dig.  |  295.*] 

12.  Tbiai.  (S  260*)— Bei-dsai.  of  InaTBUcnona 

COVEBBD. 

Where  the  instmctions  fairly  covered  the 
issaes  and,  constmed  as  a  whole,  were  free 
from  error,  it  was  not  error  to  refuse  other  in- 
structions correctly  stating  the  law. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  K  eei-^;  Dec  Dig.  §  260.*) 

In  Banc  Appeal  from  Circuit  Court,  Union 
County;  J.  W.  Knowles,  Judge. 

Action  on  a  note  by  the  Powder  Valley 
State  Bank  against  A.  B.  Hudelson  and  an- 
other, partners  as  A.  B.  Hudelson  &  Son. 
From  Judgment  for  defendants,  plaintiff  &p- 
peals.  Affirmed. 

Geo.  T.  Cochran  and  Colon  B.  Sberhard, 
both  of  lA  Orande  (Cochran  &  Eberbard.  of 
La  Grande,  on  the  brief),  for  appellant  John 
S.  Hodgin  and  J.  D.  Slater,  both  nt  La 
Grande,  tot  zespoDdents. 

RAMSEX.  J.  a:he  plainUfl  Is  a  banking 
corporation  d(^g  bnslneBs  at  North  Powder, 
In  Union  county.  The  defendanfes  are  a  co- 
partnership, doing  a  mercantile  business  at 
North  Powder.  The  Metzler-Hegsted  Lumber 
Company  was  doing  business  In  the  manufae* 
tore  and  sale  of  lumber  at  or  near  North 
Powder,  and  the  Radford  Lumber  Company, 
alao^  did  buBlneaB  thwe.  The  Metzler-Hec- 
sted  Lumber  Onnpany  manuftictared  lumber 
and  sold  it  to  the  Radford  Lumber  Company, 
and  the  lattw  shipped  It  east,  and  paid  the 
former  compaxiy  tor  the  lumb^  by  drafts  on 
eastern  banka  Un  the  2d  day  of  February, 
191%  the  defendants  executed  to  the  pl^tUT 
.  th^  prcMDlssory  note  for  fl.000  payable  In 
six  months  from  its  date,  and  bearing  Interest 
at  the  rate  at  8  per  cent  per  annum.  This 
action  is  based  upon  said  note.  The  interest 
on  said  note  to  January  2,  1813,  is  credited 
by  the  complaint  The.  complaint  demands 
Jadgroent  for  (1.000  and  Interest  thereon 


from  January  2, 1913,  and  flOO  as  attorneys' 
fees,  etc  The  answer  pleads  payment  of  said 
promissory  note  and,  also,  a  counterdalm 
bi  the  sum  ot  fl,00O  for  m<mey  had  and  re- 
cedved  by  tlie  plalntifls  tor  the  use  and  benefit 
of  the  defraidants,  on  the  16th  day  ot  De- 
cember, 1912,  and  Interest  <m  the  said  sum. 
The  reply  denies  the  new  matter  of  the  an- 
swer and  sets  up  new  matter.  The  issues 
were  tried  by  a  Jury,  and  a  verdict  and  a 
Judgment  were  rendered  In  favor  of  the  de- 
fendants. The  plalnticr  appeals. 

[1-1]  L  The  plaintiff  assigns  as  error  the 
refusal  of  the  trial  court  to  lustmct  the  Jury 
to  return  a  verdict  for  the  plaintiff.  The 
jury  returned  a  verdict  for  the  defendants. 
This  Imports  that  they  found  that  the  de- 
fendants' counterclaim  had  been  made  out 
and  that  tliey  set  It  off  against  the  amount 
due  the  plaintiff  on  the  promissory  note  plead- 
ed in  the  complaint,  and  returned  a  verdict 
"for  the  defendants."  The  claim  and  the 
counterclaim  were  found  to  be  equal.  The 
finding  of  the  Jury  cannot  be  set  aside  unless 
we  can  say  affirmatively  that  there  Is  no  evi- 
dence to  support  the  verdict.  Section  3, 
article  7,  of  the  state  Constitution.  By 
"evidence  to  support  the  verdict"  Is  meant 
some  legal  evidence  tending  to  prove  every 
material  fact  in  Issue  as  to  which  the  party 
in  whose  favor  the  verdict  was  rendered  had 
the  burden  of  proo£  The  defendants  In  this 
case  had  the  burden  of  proof  to  make  out 
their  counterclaim.  If  there  was  any  legal 
evidence  to  support  the  verdict  the  tiTlaJ 
court  properly  denied  the  motion  for  an  In- 
structed verdict  In  determining  this  point 
we  tiave  nothing  to  do  with  the  weight  of 
the  evidence.  If  there  was  any  legal  evi- 
dence to  support  the  verdict,  or  to  make  ouf 
the  defendants'  counterclaim,  the  question 
was  for  the  Jury,  and  not  for  the  court  The 
defendants  furnished  supplies  to  the  men 
working  for  the  Metsler-Uegsted  Lumber 
Company,  and  said  company  was  to  pay  the 
plaintiff  therefor  and  charge  the  accounts  of 
thtir  emplc^es  with  their  respective  portions 
thereof.  ■  On  November  26,  1912,  the  Metzlei- 
Hegated  Lumber  Company  was  indebted  to 
the  defendants  on  account  in  the  sum  of 
$1,900,  and  <»i  that  day  said  company  drew 
upon  the  plaintifl  ita  che<A  reQuMng  the 
platntlfl  to  pay  to  the  order  ot  tlie  def»id- 
ants  the  sum  of  Cl,00a  At  that  time  the 
said  company  did  not  have  in  the  plaintiff 
bank  enough  funds  to  pay  said  check.  On 
said  2Sth  day  of  November,  1812,  the  defend* 
ants  presented  said  dieck  to  the  plalntiflJ 
at  its  bank  and  demanded  payment  therepf ; 
but  tiie  bank  did  not  pay  the  che(^  and  gave 
as  a  reason  for  not  paying  It  that  the  com- 
pany  did  not  at  that  time  have  snfflcinkfi 
funds  in  the  bank  to  pay  the  chetft,  and  the 
aseUtant  cashier  stated  to  the  defendants, 
also,  tliat  the  defendants  would  have  to  wait 
until  the  next  draft  came.  See  Bv.  p.  18. 
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The  next  day  one  at  the  defendants  and  B. 
J.  Hetzler,  manager  of  ttie  Metzler-Hegsted 
Lumber  Company,  caUsd  at  the  plaintiff 
bank,  and  Mr.  Metzler  aald  to  the  cashier  of 

the  bank  (Lambert): 

"I  have  sivra  Will  (meaDlDS  one  of  the  de- 
fendants) a  check  for  a  thoofland  dollars  (mean- 
ing the  check  referred  to  supra),  and  when  my 
next  draft  comes  in,  yon  cremt  hia  accoont  with 
that  amonnt" 

That  was  the  day  after  said  check  was  giv- 
en. That  afternoon  one  of  the  defendants  left 
said  check  with  Mr.  GUklson,  assistant  cash- 
ier, at  the  plaintiff  bank,  for  collection,  and 
It  was  kept  there  by  the  bank  about  two- 
weeks  (Ev.  p.  23).  W.  A.  Hudelson  testifies 
that,  when  he  left  said  check  with  the  bank, 
he  told  Gllklson  that,  If  the  deposit  should 
come  in,  to  credit  It  immediately.  He  says 
that  the  bank  did  not  refuse  to  pay  sal'd 
check  (Ev.  p.  23).  He  says,  also,  that  the 
assistant  cashier  (Gllklson)  bad  charge  of 
the  bank  and  said  he  wonld  hold  said  check 
subject  to  the  deposit  and  that  he  held  It 
about  two  weeks.  This  witness  testifies,  also, 
that  he  Informed  the  cashier  (Lambert)  that 
the  deposit  that  the  Metzler-Hegsted  Lumber 
Company  was  expecting  to  be  made  was  to 
come  from  the  Radford  Lumber  Company, 
and  that  he  told  the  bank  to  hold  the  check 
for  ¥1,(X)0  that  had  been  given  him  as  stated 
supra,  until  Brown,  the  manager  of  the  Bad- 
ford  Luml>er  Company,  made  his  deposit  G. 
H.  Brown,  as  manager  of  the  Badford  Lum- 
ber Company,  deposited  with  the  plaintiff  for 
the  Metzler-Hegsted  Lumber  Company,  on 
Noveipber  25,  1912,  $1,C(X),  and  on  November 
27,  1912,  5376.09,  and  on  December  16,  1912, 
a  draft  for  $1,000,  and  January  22,  1913» 
1430.30. 

The  defendant  W.  A.  Hudelson  says  that, 
when  he  presented  said  check  for  91,000  to 
the  bank  the  second  time  for  payment,  on 
December  16,  1912,  the  bank  had  funds  of 
the  Metzler-Hegsted  Lumber  Company  with 
which  to  pay  it,  as  Mr.  Brown  had  Just  de- 
posited aald  draft  for  91,000 ;  but  the  assist- 
ant cashier,  Gllklson,  told  him  that  he  could 
not  pay  It,  for  Mr.  Lambert  had  Instructed 
him  to  apply  the  91,000  on  the  note  that  the 
bank  held  against  the  UetEier-Begsted  Lum- 
ber Company. 

B.  J.  Metier,  manager  of  the  Metelet^ 
H^ted  Lumber  Company,  testified  that  he 
Mii  the  company's  lumber  to  an  eastern 
company  (the  Radford  Lumber  Ckimpany), 
and  they  usually  paid  for  Inmber  on  or  about 
the  l&tb  of  each  month,  and  that  someUmes 
tb^  were  a  Uttle  late  in  maUng  payments; 
that  he  had  to  go  away  on  business;  so  he 
went  to  the  plaintiff  bank  and  told  the  bank 
pe<vle  Oiat  he  wanted  to  Issue  checte  and 
leave  them  with  different  jnrtlea  for  them  to 
pay,  on  the  rec^pt  of  money  coning  from 
the  eastern  company,  and  they  said  that 
would  be  all  right  He  says  that  he  went 
ahead  and  Issued  the  chedka,  covering  all 
ther  would  pay  out  tat  the  month  of  Decem- 


ber, "and  left  them— most  Of  them— with  th« 
bank.  One  In  particular  I  gave  to  Mr.  Hudel- 
son himself."  He  says  that  he  and  Mr.  Hudel- 
son walked  over  to  the  bank  (after  aaM  91,000 
check  was  drawn),  and  that  he  told  Mr.  Lam- 
bert, the  cashier,  that  he  had  ^ven  Mr.  Hud- 
elson a  check  for  91,000,  "and  naturally  we 
expected  It  to  be  paid  on  the  rectipt  of  this 
money  (from  the  easO,  not  exactly  In  those 
words,  but  we  talked  along  those  lines."  He 
says  tbAt  Mr.  Ijambert  did  not  exactly  ctmi- 
mlt  Umself  as  to  whether  he  would  take  the 
check  or  not,  and  the  witness  adds: 

"We  simply  talked  the  matter  over.  My  nn- 
deratandins  was  that  this  coold  be  arranged  all 
right  He  was  very  busy  that  morning  when 
we  were  talking  to  him." 

In  another  place,  this  witness  testified: 

"I  simply  told  Mr.  Hudelson  abont  the  cir> 
camstancea  about  the  money  not  being  there, 
and  we  went  over  to  the  bank,  and  I  told  Mr. 
Lambert  that  I  had  sivea  Mr.  Hudelson  this 
check  for  $1,000,  ana  as  soon  as  the  money 
came  in  I  would  like  for  him  to  take  care  of 
this  check," 

He  said,  ftlso,  that  it  was  to  be  paid  out  of 
funds  coming  from  the  Badford  Lumber  Com- 
pany on  the  November  estimates.  The  checks 
referred  to  Included  the  one  to  the  defend- 
ants, and  the  witness  thinks  they  were  drawn 
about  November  22,  1912. 

There  were  other  facts  and  drcumstancea 
tending  to  show  that  the  plaiotUf  received 
from  the  Met2ler-Hegsted  Lumber  Company, 
for  the  defendants,  the  91,0(X)  on  December 
1^  1912 ;  but  it  is  not  necesary  to  set  them 
out  In  this  opinion.  It  is  shown  that  the 
Metaler-Hegsted  Lumber  Company,  on  No- 
vember 25,  1912,  when  It  drew  the  check  on 
the  plaintiff,  payable  to  the  defendants,  for 
91,000,  was  Indebteded  to  the  defendants  In 
the  sum  of  91.900,  and  that  most  of  this  was 
for  supplies  that  the  defendants  had  for* 
nlshed  the  employes  of  said  company  at  the 
letter's  request,  while  they  were  manufac- 
turing lumber.  The  check  was  drawn  tox 
only  91,000.  The  defendant  presented  the 
check  to  the  plaintiff  for  payment,  and  the 
assistant  cashier,  then  In  charge  of  the  bank, 
refused  to  pay  the  check  at  that  time  for  the 
reason  that  tbe  drawer  did  sot  have  sufficient 
funds  in  the  bank  to  pay  it  and  he  Informed 
the  defendants  that  they  would  have  to  wait 
until  tbe  next  draft  came  in.  One  of  the  de- 
fendants and  Mr.  Metsler  called  at  tbe  bank 
the  next  day,  and  the  latter  informed  tb» 
cashier  (Mr.  Lambert)  that  he  had  given  Mr. 
Hudelson  a  check  for  91>000,  and  tliat,  as  soon 
as  the  money  came  In,  he  would  Ufee  to  hare 
talm  take  care  ot  it  Mr.  Lambert  made  no 
response,  and  Mr.  Metsler  adds  that  It  was 
bis  understanding  that  that  could  be  arrang-  • 
ed  all  rl^t,  meaidng,  antarently,  that  It  was 
his  understanding,  from  what  had  been  said, 
that  the  bank  wonld  pay  said  clieclc.  when  tbe 
next  draft  should  come  tram  ttw  east 

We  find  that  there  was  scmie  eridenoo 
tending  to  prove  that  the  money  Uiat  was 
paid  into  the  bank  by  the  Badford  Lnmbor 
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CamsKory  after  flie  Otawliig  of  said  cbetft 
for  91^,  was  so  paid  in  with  tbe  under- 
standing and  agieemoit  on  tbe  part  of  the 
persons  wbo  paid  It,  tbe  defai^tnti,  tbe 
plaintiff,  and  tbe  Metsler-HegBted  lumber 
Company,  that  91.000  thereof  was  paid  to 
tbe  bank  Air  the  use  and  benefit  of  ttie  de- 
teDdants.  and  that  the  defendants  were  en- 
ttOed  to  be  allowed  their  counterclaim  there- 
fttr.  As  stated  snpra,  we  bare  no  authority 
to  determine  tat  whose  favor  the  OTidence 
preponderated.  We  are  limited  to  determining 
wbetber  there  was  any  erldence  to  support 
the  fiDdlng  of  the  Jury.  We  find  that  there 
was  some  l^al  evidence  to  support  the  rer- 
diet,  and  that  the  motion  for  an  instructed 
verdict  was  pr(4>erly  denied. 

[4,  E]  2.  An  action  for  money  had  and  re- 
ceived is  an  equitable  action,  and  governed 
by  eQoitable  principles.  In  general.  It  may 
be  maintained  whenever  one  person  has  mon- 
ey in  hla  hands  belonging  to  another,  which, 
in  equity  and  good  consdence,  he  ought  to 
pay  to  such  other  person.   27  Cya  849. 

In  2  Elliott  on  Contracts,  %  1S74,  tbe  an- 
tlior  says: 

"The  right  to  maintain  an  action  for  money 
bad  and  received  is  general  in  its  nature. 
Where  there  is  a  legal  right  to  demand  a  sum 
of  money  and  there  is  no  other  remedy,  the 
Ihw  will,  for  all  parposes  of  a  remedy,  imply  a 
promise  of  payment.  The  action  is  comprehcu- 
Bire  in  its  reach  and  scope,  and  is  favored  under 
the  law.  The  right  to  recover  Is  equitable  in 
its  Qator&  although  die  actim  ii  in  really  one 
Ulaw." 

2  Page  on  Contracts.  |  788,  says,  Inter 
alia: 

"If  A.  receives  money  which  bdongs  to  B.,  un- 
der circumstances  which  give  A.  no  right  there- 
to, but  which  bind  A.,  on  principles  of  Justice 
and  fairness,  to  repay^  sach  money  to  B.,  the 
common  law  allowed  B.  to  sue  as  on  contract, 
titbough  there  was  no  express  contract,  and  no 
real  implied  contract.  *  *  *  Since  the  con- 
tract alleged  in  the  plaintiffs  complaint  is  often 
purely  fictitioos,  tbe  plaintiffs  right  to  recover 
in  contract  does  not  aepsnd  upon  any  principles 
of  privity  of  contract  between  the  plaintiff  aod 
the  defendant,  and  no  privi^  is  necessary.  The 
plaintiff's  right  to  recover  is  governed  by  prin- 
oiplea  of  eqnity.  although  the  action  is  one  at 
law." 

Iq  this  case.  If  the  plalntifT  bank  received 
tbe  $1,000  that  was  deposited  therein  on  De- 
cember 19,  1012,  the  Badford  I/umber 
Company  for  the  Metisler-Hegsted  Lumber 
Company,  with  the  agreem^t,  exptess  or  im- 
plied, between  the  plaintiff  and  the  Metzler- 
Begsted  Lumber  Company  and  the  defend- 
ants, that  the  plaintiff  should  pay  or  deliver 
said  money  to  the  defendants  in  payment  of 
tbe  sum  of  91.000  that  the  last-named  com- 
pany owed  the  defendants,  tbe  defendants 
bad  a  right  to  recover  from  tbe  plaintiff  said 
BOm  of  11.000,  or  to  have  It  set  off  against 
the  amount  that  they  owed  the  plaintiff  on 
the  promissory  note  described  In  tbe  com- 
plaint Money  received  under  tbe  conditions 
lust  stated  constitutes  a  special  deposit,  and 
most  be  applied  by  tbe  bank  receiving  It  In 
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accordance  with  the  agreement  under  which 
it  was  received. 

[I]  3.  Tt»  appellant's  first  assignment  Ot 
error  Is  as  follows: 

"That  the  circuit  court  erred  in  allowing  the 
witnesses,  and  each  of  them,  to  answer  the  sev- 
eral questions  respectively  embodied  in  excep- 
tions 1  to  62,  inclusive." 

This  is  an  attempt  to  as^gn  error  In  52 
separate  rulings  of  the  trial  court  by  the  use 
of  only  26  words.  Rules  11  and  12  of  this 
court  (117  Pac.  i,  xi)  require  tlie  printed  ab- 
stract to  contain  the  appellant's  assignment 
of  errors  relied  upon,  and  these  errors  are 
required  to  be  "set  out"  briefly  and  concisely. 

In  his  Law  Dictionary  (2d  Ed.)  p.  1079,  Mr. 
Black  defines  to  "set  out,"  wh»i  used  in 
pleading,  thus: 

"To  recite  or  narrate  facts  or  circumstances; 
to  allege  or  aver;  to  describe  or  to  Incorporate; 
as,  to  set  out  a  deed  or  contract" 

To  "set  out  briefly  and  condsely,"  as  used 
in  rule  11,  supra,  means  to  state  or  describe 
briefly  the  rulings,  of  the  trial  court  which 
the  appellant  desires  to  have  reviewed  on  the 
appeaL  The  assignment  set  out  supra  does 
not  describe  or  state  who  the  witnesses  re- 
ferred to  ware,  or  what  questions  were  asked 
each  or  any  of  them,  or  evoi  the  subject 
concerning  which  any  of  them  testified.  It 
raises  no  question  for  review.  Assignments 
2,  3,  D,  e,  7,  and  8,  also,  are  too  indefinite  to 
raise  any  questions  for  trial  hera 

[7]  4.  The  plaintiff  contends  that  the 
court  erred  in  receiving  in  evidence  the  check 
marked  defendants'  Exhibit  "1."  This  Is  the 
check  given  on  November  25, 1912,  to  the  de- 
fendants, for  $1,000  by  the  Metzler-Hegsted 
Lumber  Company,  drawn  on  the  plaintiff. 
Tide  check  was  admissible  In  connection  with 
the  other  evidence  given  In  behalf  of  the  de- 
fendants to  make  out  their  counterclaim. 
The  counterclaim  was  in  no  wise  based  upon 
this  check;  but  tbe  giving  of  the  check.  Its 
presentation  to  the  bank  for  payment  and 
the  conversations  between  the  officers  of  the 
plaintiff  and  one  of  the  defendants  concern- 
ing this  check  and  the  $1,000  for  which  It 
was  drawn,  'were  material  facts  tending  to 
prove  the  defendants*  counterclaim.  The  $1,- 
000  deposited  in  the  plaintiff  bank  on  Decem- 
ber 16,  1912,  was  received  by  the  plaintiff, 
to  pay  the  $1,000  for  which  this  check  was 
drawn,  according  to  the  contenUon  of  the  de- 
fendants. There  was  some  testimony  given 
tending  to  prove  this  contention.  We  hold 
that  said  check  was  admissible  in  evidence. 

[8]  5.  Tbe  trial  court  properly  admitted  in 
evidence,  also,  defendants'  Exhibit  No.  7.  It 
is  a  statement  made  by  the  plaintiff  of  its 
account  with  tbe  Metzler-Hegsted  lumber  i 
Company,  dated  May  22,  1913.  This  state- 
ment covers  deposits  made  by  said  company 
with  the  plaintiff  and  amounts  paid  out  by 
tbe  plaintiff  on  checks  for  said  company,  be- 
tween November  22,  1912,  and  May  22,  1813. 
It  shows  that  the  bank  received  a  dqioslt  of 
$1,000  on  December  16,  1812.   This  Is  the 
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mon^  that  tibe  deteaulaiitB  otmtend  tbat  the 
plalntitt  lecelTed  for  them,  and  vblch  la  ttie 
basis  of  the  defendanta*  counterclaim.  It 
waa  competent  to  ahow  that  bict,  and  alBo 
the  deposlta  made  In  the  hank  In  November, 
1912. 

II]  61.  The  testimony  of  Mr.  Brown,  man- 
ager of  file  Radford  lumber  Oompanyt  to  Oie 
effect  tbat  fl,900  waa  depoalted  with  the 
plaintiff  for  the  pnrpoae  of  taking  care  of 
the  aocounta  of  the  Metzler-Hegated  Lumber 
Company,  relating  to  the  itay  roll  and  sup- 
pllea,  the  check  of  the  defendanta,  and  other 
checka,  waa  properly  admitted.  Said  $1,000 
and  other  amonnta  were  piUd  by  Hr.  Brown 
to  the  plaintiff  on  account  of  what  hla  com- 
pany owed  tbe  Ifetzler-Uegsted  Lumber  Com- 
pany for  lumber.  The  trial  court  permitted 
Mr.  Brown  to  state  for  what  pnrpoae  said 
money  was  paid  or  depoalted  with  the  plain- 
tiff. The  defendants  claimed  that  $1,000  of 
the  money  so  paid  or  deposited  with  the 
plaintiff  was  deposited  for  the  use  and  bene- 
fit of  the  defendants,  to  pay  said  sum  of  $1,- 
000  for  which  said  check  was  drawn.  The 
evidence  was  properly  admitted. 

[II]  7.  The  plaintiff  contends,  also,  that 
the  Metzler-Hegsted  Lumber  Company  owed 
it  several  thousand  dollars,  on  November 
10,  1912,  and  that,  on  or  about  that  date, 
said  company  assigned  to  it  all  that  waa  then 
owing  to  said  company  from  the  Radford 
Lumber  Company  for  lumber  sold  to  the  lat- 
ter company  by  the  former  company,  to  be 
applied  on  said  Indebtedness,  and  that  said 
assignment  Included  the  draft  that  Mr. 
Brown,  as  manager  of  the  Radford  Lumber 
Company,  paid  into  tbe  plaintiff  bank  on 
December  16,  1912,  on  what  the  Radford 
Lumber  Company  owed  the  other  company, 
and  that,  by  force  of  said  assignment,  said 
$1,000  belonged  to  the  plalntltC,  and  that 
therefore  it  could  not  have  been  received  as 
a  spedal  deposit  tot  tbe  use  and  benefit  of 
the  defmdants,  etc 

Mr.  Lambert,  cashier  of  the  plaintiff,  says 
that  this  statement  was  made  on  or  about  No- 
vemba  10,  1912,  and  that  It  was  In  writing. 
He  was  unable  to  produce  It,  and  says  that 
he  gave  It  to  Mr.  Metzler,  manager  otf  the 
Metzler-Hegsted  Lumber  Conyuui}-.  Mr.  Metz- 
ler seems  not  to  know  what  became  of  it. 
bnt  thinks  that  he  gave  It  to  Mr.  W.  A. 
lludclson,  one  of  the  defendants,  to  whom 
he  bad  made  an  assignment  for  the  benefit 
of  his  creditors.  Why  the  bank,  after  re- 
c-eivlng  said  assignment,  should  ha%-e  handed 
it  back  to  Metzler,  or  why  Metzler  should 
have  delivered  It  to  Mr.  Hudflson,  does  not 
uppear  from  the  evidence.  ^Ir.  Metzler  is  not 
sure  that  he  gave  It  to  Mr.  Hudelson,  and  the 
latter  la  positive  that  he  did  not  deliver  it 
to  him  and  tbat  he  had  no  knowledge  of  the 
existence  of  said  instrument  Neither  Mr. 
Brown,  manager  of  the  company  that  owed 
tbe  debts  assigned  by  said  instrument,  nor 
the  defendants  had  any  notice  or  knowle^e 
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Of  tlie  exlatenca  of  mM  sappoMa  anlgnmait 
Mr.  Lambert  says  that  it  was  made  on  or 
about  November  10,  1912,  and  henoa^  if  It 
was  80  made,  it  waa  executed  IS  days  baton 
the  Metzler-Hegsted  Lumber  Company  drew 
said  dbeck  for  $1,000  on  the  plaintiff  in  favor 
of  Oie  def^dants.  On  Norember  25,  191% 
fifteen  days  after  said  assignment  la  snppoaed 
to  have  been  made,  tbe  defendants  presented 
aald  <dkeek  to  ttw  plaintiff  and  demanded  pay^ 
ment  thereof  The  asalatant  caehiee',  who 
had  <^rge  of  tbe  badness  at  that  time,  told 
Mr.  Hudelacm  that  he  cooid  not  pay  the 
chedE  then,  for  the  drawer  ot  the  vSuct 
did  not  have  in  the  bank  sufficient  fnnda  for 
that  purpose,  and  that  he  would  have  to  wait 
until  tbe  next  draft  came  In.  Mow,  if  the 
bank  had  an  assignment  of  what  was  owing 
from  the  Radford  Lumber  Company,  why  did 
the  assistant  cashier  say  that  the  defendants 
would  have  to  wait  until  the  next  draft 
came,  if  the  money  to  be  represented  by  said 
draft  had  been  assigned  to  the  bank?  Why 
did  he  not  say  that  all  that  was  coming  to 
the  Metzler-Hegsted  Lumber  Company  had 
been  assigned  to  the  bank? 

The  next  day  Mr.  Metzler  and  Mr.  Hudel- 
son called  at  the  bank,  and  Mr.  Lambert,  the 
caahier,  was  in.  Mr.  Metzler  informed  Mr. 
lAmbert  that  he  had  given  Mr.  Hudelson  a 
dieck  on  the  bank  for  $1,000,  and  that  when 
his  next  draft  should  come  in  he  wanted  him 
to  credit  the  defendants'  account  with  the 
amount  of  said  check.  Now,  it  seems  strange 
that  Mr.  Metzler  would  tell  Mr.  Lambert  to 
credit  the  defendants'  account  with  the 
amount  fit  his  next  draft,  if  Metzler's  Com- 
pany had  previously  assigned  to  the  bank 
the  debt  that  would  be  paid  by  hla  next 
draft  According  to  the  evidence  of  Metzler 
and  Hudelson,  Lambert  m^e  no  objection  to 
tbe  statement  that  he  shonld  pay  said  chedi 
or  credit  the  defoidanta  with  tbe  amonnt 
thereof  whcm  tlie  next  Uetaler  draft  alionld 
be  recdved.  It  be  had  at  t3iat  time  an  as- 
signment covering  the  expected  draft,  why 
did  he  not  state  to  Metzler  and  Hudelson 
tbat  he  would  not  pay  said  chedE  out  of  the 
proceeds  of  the  expected  draft  for  tbe  reason 
that  the  bank  had  an  assignment  covering 
said  expected  draft?  He  did  not  mentlou 
auy  assignment,  and  he  denies  that  these 
parties  called  upon  him  at  that  time  con- 
cerning said  check.  He  does  not  claim  that 
he  mentioned  said  assignment  to  the  defwd- 
ants  until  in  January,  1913. 

On  pages  105  and  106  of  the  evidence. 
Metzler  testifies  that  said  supposed  assigu- 
ment  was  made  at  tbe  request  of  Mr.  I>am- 
bert  for  the  purpose  of  protecting  the  bank 
against  tbe  Bank  Commissioner,  and  that  it 
was  to  be  used  "Just  for  tbat  purpose."  The 
evidence  and  circumstances  concerning  said 
assignment  are  not  very  satisfactory.  No 
one  seems  to  have  known  of  It  but  Lambert 
and  Metzler,  and  th^  are  unable  to  teU  what 
became  of  IL 
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Tbe  QOMtloiui  concerning  said  suppoaed 
mtgoinent  were  properly  submitted  to  the 
iarj  by  tbe  inatractions  of  tbe  oout,  and  It 
seems  tliat  tbe  Jury  must  hare  been  of  tbe 
opiolMi  tbat  tbe  asBlgnment  wu  never  exe- 
eated,  or  that  It  was  made  after  tbe  bank 
received  said  money  for  the  use  and  benefit 
of  tbe  defendants,  or,  U  it  was  executed,  that 
It  did  not  cover  the  f  1.000  received  by  the 
plaintiff  for  the  defendants.  The  questions 
omcemlng  said  assignment  wm  facts  to  be 
determlDed  by  tbe  Jory,  under  tbe  Instmo- 
tlong  of  the  court. 

[11,12]  &  We  have  examined  the  Instmo- 
tlons  given  by  the  trial  court,  and  we  find 
tbat  th^  were  fair  and  covered  all  the  Quee- 
tlons  tbat  were  for  tbe  consideration  of  the 
Jaiy.  Instructions  are  to  be  construed  as  a 
vbole.  When  the  lost  ructions  given  cover 
fairly  all  the  questions  at  Issue^  and.  as  a 
vhote,  are  free  from  error,  it  Is  not  error 
for  tbe  court  to  refuse  to  give  charges  r» 
quested  by  tbe  parUes  that  state  tbe  law  cax- 
rectly.  Hie  attorneys  for  the  appellant  hare 
shown  industry  and  ability  in  presenting 
their  contoitlras,  but  we  are  unable  to  find 
in  the  record  any  reversible  error. 

Tbe  Judgmmt  <tf  tbe  court  below  Is  af- 
flrmed. 

McNART.  J.,  ttxik  no  part  in  the  consider- 
ation itf  this  case. 


McCABTY  V.  HELBLING  et  al. 
(Supreme  Ckiurt  of  Oregon.    Nov.  10,  1914.) 

1.  Vendob  ano  Pubchabbb  (I  ISO*)  — CON- 
tkact  to  Seix  LANn—GoNSTBacTiON— Ab- 
stract OP  TrrU—MABKKTABLK  TlTLB. 

A  homestead  eotryman's  agreeiQent  to  sell 
real  estate  and  furnish  an  abstract  of  title  there- 
to binds  him  to  convey  a  good  marketaUe  tltU 
baged  on  a  previously  issued  patent. 

[Ed.  Xota.— For  other  cases,  see  Vendor  and 
Purchsser,  Gent  Dig.  ||  245-247 ;  Dec.  Dig.  | 
130,*) 

2.  VeitDOB  AND  PUBCHASEB  (|  18*)  —  COIf- 
TBACT  TO    SKLL  LaND— TIMI    OF  PBBTOBU- 

ANCE— Waives. 

Where,  after  expiration  of  the  time  limit 
specified  in  a  contract  for  the  sale  of  land  for 
coQipleting  the  transaction,  the  vendors  con- 
tinued negotiations  aud,  by  the  deposit  of  deeds 
in  escrow  and  other  conduct,  treated  the  con- 
tract as  yet  in  existence  and  valid,  they  waived 
tbeir  right  to  insist  that  it  had  expired  by  limi- 
tation. 

[Kd.  Note. — For  other  cases,  see  Vendor  and 
Purthaser,  Cent.  Dig.  g  23 ;  Dec.  Dig.  g  18.*] 

3.  Specific  PnaFOBiunca  ({  121*)--Cohtbaot 
TO  Sell  Zjahd— Subsbquirt  Aobbubnt— 

SVFFICIEIICT  OF  EVIOKKCE. 

Evidence,  in  a  suit  to  enforce  apeclfic  per- 
formance of  a  contract  to  sell  and  convey  realty, 
lieid  sufficient,  thoogh  conflicting,  to  show  that 
U>e  cootractlng  parties  amed  that  the  time 
fixed  by  the  contract  to  close  the  tnutsaction 
should  be  extended  until  a  patent  to  the  land 
*as  issued  by  the  govemmeat  and  recorded  and 
plaintiff  given  notice  thereof. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
fonmnee,  Cent  Dig.  |f  887-300;   Dec  Dig.  | 


4.  Pubuc  Lands  (%  114*)— "Patent." 

A  "patent"  la  an  instnmient  by  which  the 
United  States  conveys,  to  persons  entitled  there- 
to, the  legal  fee«lBvle  title  to  public  lands. 

[Ed.  Note^Por  other  cases,  see  Public  Lands, 
Cent  Dig.  {|  314-822;  Dec.  Dig.  {  114.* 

For  other  definitions,  see  Words  and  Fhiases, 
First  and  Second  Series,  Patent] 

5.  Specific  Pebfobhance  <$  92*)— Contbact 

TO  SELL  LANI>— RlOHT  OF  ACTION— WAIVEB 

—Public  Lands. 

Where  a  contract  for  the  sale  of  land  with- 
in a  stated  time,  bound  tbe  vendor  to  furnish 
an  "abstract  of  title"  thereto,  the  purchaser's 
refusal  to  complete  the  transaction  until  a  gov- 
ernment patent  to  the  land  was  issued  and  re- 
corded did  not  preclude  him  from  suing  to 
si^ifically  enforce  tbe  cdntract  after  notice  to 
lum  of  the  recording  of  the  patent,  though  at  the 
time  of  bis  refusal  the  receiver's  final  certificate 
had  been  issued;  a  homestead  entryman,  who 
had  received  the  'receiver's  final  certificate, 
though  having  an  equitable  title  which  he  ma; 
convey,  not  having  a  legal  title,  such  as  is  im- 
plied by  the  term  "abstract  of  title,"  until  the 
patent  nas  been  issued  and  recorded. 

[Ed.  Note.— For  other  caaes,  see  Spedflc  Per- 
fomuJUM,  Cent  Dig.  H  238-244 ;  Dec.  Dig.  1 
92.*1  ■ 

6.  Vehd6b  AND  Pubohasbb  (I  172*)  —  PUB- 
CHA8B  Monet— Intebesi^Fbbsons  Iiiablb 

—Extension  of  C^moN. 

Where  the  vendors  were  unable  to  give  good 
title  at  tbe  time  stipulated  therefor  and  for 
payment  of  the  balance  of  tbe  purchase  money, 
and  the  time  was  extended  witnont  any  agree- 
ment by  the  purchaser  to  pay  interest  on  tbe  un- 
paid purchase  money,  the  purchaser  was  not 
liable  for  such  interest. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Oent  Dig.  |}  8^-851 ;  Dec.  Dig.  f 
172.*] 

7.  Spscmc  Pebfobicanob  (i  97*)— TnNinB  or 
Considebation— Necessitt. 

Where  the  purchaser  arranged  for  payment 
of  the  purchase  money  with  tbe  bank  with  which 
the  vendors  had  deposited  deeds  In  escrow  to  be 
taken  op  In  audi  time  as  the  title  to  tbe  land 
should  be  perfected  by  the  issuance  and  record- 
ing of  a  government  patent,  and  the  bank  was 
ready  at  all  times  after  the  recording  of  tbe  pat- 
ent to  pay  the  money  for  the  purchaser  when 
the  deeds  sbonld  he  ready  for  delivery,  and  It 
appeared  that  any  actual  tender  would  have 
been  refused  by  the  vendor,  failure  of  the  pur- 
chaser to  make  an  actual  tender  did  not  pre- 
clude him  from  suing  to  enforce  spedflc  per- 
formance of  the  contract 

[Ed.  Note.— For  other  cases,  aee  Spedflc  Per- 
formance, Cent  Dig.  11  286-298;  Dec.  Dig.  f 
97.*] 

8.  Specific  Pebfobm'ance  ({  101*) — Cohtbact' 
to  Convet  Land  — DBraNSB—STATOTB  of 
Fbauds. 

I  That  a  parol  agreement  to  extend  the  time 
of  performance  of  a  contract  to  convey  land  is- 
void  under  the  statute  of  frauds  will  not  pre- 
clude the  purchaser  from  enforcing  specific  per- 
formance, after  expiration  of  the  onginal  time 
limit,  of  the  cftntract  to  convey,  where  the  ven- 
dor is  not  only  at  fault  for  the  entire  delay,  but 
has  waived  the  delay  of  performance  by  the  pur- 
chaser. 

[Bid.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  «g  2iX>,  295,  311-317 ;  Dec 
Dig.  i  101.*] 

Department  1.  Appeal  from  Circuit  Courts 
Multnomah  County ;  Robert  O.  Morrow, 
Judge. 
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Suit  for  specific  performance  by  James  A. 
McCar^  against  Louis  Helbllug  and  anoth- 
er. From  decree  for  defendants,  plalntlfC 
aroeals.  Severaed  and  remanded,  wltli  di- 
rections. 

F.  M.  De  Neffe.  of  Portland  (Oonley  &  De 
Neffe,  of  Portland,  on  the  brief),  for  appel- 
lant. Thos.  O'Day,  of  Portland  (J.  M.  Had- 
dock, of  Portland,  on  the  brief),  for  respond- 
ents. 

RAMSEY,  J.  This  is  a  salt  in  equity  to 
obtain  a  decree  for  the  spedflc  performance 
of  a  written  contract  or  "option"  fen  the  sale 
and  conv^ance  of  real  property.  The  de- 
fendant Hdbllng  is  the  owner  In  fee  of  the 
S.  W.  of  section  34  in  township  20  S., 
range  4  W.,  of  the  WlUamette  Meridian,  con- 
taining 160  acres,  and  the  defendant  Barnes 
is  the  owner  in  fee  of  the  E.  ^  ot  the  N.  E). 

of  section  8  in  townsULp  21  8.,  range  4 
W.,  of  the  Willamette  Meridian,  containing 
80  acres.  . 

On  November  S,  1908,  a  contract  or  "op- 
tion" in  writing  was  executed  to  J.  S.  Milne 
by  the  defendants  through  their  agent,  M. 
O.  GrlfBn,  of  which  the  following  is  a  copy : 

"Option. 

*VoT  Agreement  of  Sale  of  Beal  Estate. 

"November  8, 1909. 
"I  hereby  agree  to  sell  to  J.  8.  Mihie  of  Cot- 
tage Grove,  Oregon,  or  asBign's,  at  any  time  with- 
in thirty  (30)  days  from  date  hereof,  the  follow- 
ing described  real  estate,  situate  in  the  county 
of  Douglas  and  Lane,  in  the  state  of  Oregon,  to 
wit:  The  ^  of  the  N.  E.  ^  of  section  8, 
township  21  S.,  range  4  W.,  containing  80 
acres,  more  or  leas.  And  also  the  S.  W.  ^4of 
section  S4  in  township  20  8.,  of  range  4  W., 
containing  160  acres,  more  or  less.  The  total 
price,  $7,540.00,  payable  as  foUows,  to  wit: 

t 100.00,  the  receipt  of  which  was  acknowledged 
eptember  10,  l609;  $400.00,  the  receipt  of 
which  was  acknowledged  September  27,  1909; 
$1,500.00,  the  receipt  of  which  is  hereby  ac- 
knowledged, paid  this  date.  Which  is  credited 
to  htm  should  he  complete  the  purchase  on  terms 
named,  otherwise  said  sums  to  be  retained  as 
liquidated  damages  and  commissions  for  our 
own  use  (M.  G.  Griffin,  Louis  HelbUng  and  Os- 
car Bamea). 

"I  agree  to  furnish  abstract  of  title  to  the^ 
lands  to  J.  S.  Milne,  his  heirs  and  assigns, 
l^e  ifl  of  the  essence  of  this  agreement.  (The 
above-mentioned  payments  to  be  forfeited,  if 
terms  are  not  complied  with.)  Terms  are  thirty 
(30)  days  from  date:  $760.00  to  Oscar  Barnes 
and  $1,270.00  to  Louis  Helbling;  balance,  note 
and  mortgage  to  said  Oscar  Barnes  and  Louis 
Helbling,  aa  their  interest  may  appear  (secured) 
ten  per  cent  interest,  six  months, 

'•M.  G.  Griffin, 
"Ihily  Authorized  Agent  for  Owners. 
"I  accept  the  foregoing  agreement  and  will 
abide  by  Its  terms.  J.  S.  Milne. 

"We  accept  the  foregoing  agreement  and  will 
abide  by  its  terms.  T^uis  Helbling. 

"Oscar  Barnes. 

"Witnesses: 

"I.  J.  Fisher, 
"Jerome  Brant** 

M.  G.  GrlCBn  was  the  agent  of  the  defend- 
ants, and  they  approved  the  said  contract  as 
Is  shown  supra.  J.  S.  Milne  was  acting  for 
other  parties.  The  total  price  agreed  to  be 
paid  for  said  two  tracts  of  land  waa  $7,H0. 


Milne  had  paid  thereon,  In  two  partial  pay- 
ments, the  sum  of  $500,  and  he  paid  at  the 
time  of  the  execution  of  said  contract,  fl,- 
500  additional,  making  a  total  of  ^,000  that 
Milne  paid  thereon,  leaving  uniwid  on  tike 
purchase  price  ot  said  proiierty  the  aom  at 
$5,540. 

Said  omtract  states  that  "Hme  la  the  es- 
sence" thereof,  and  that  said  amounts  so 
paid  were  to  be  forfeited  If  the  terms  ot 
said  agreement  should  not  be  perfimned.  By 
the  terms  of  said  contract,  there  were  to  be 
paid  in  30  days  from  the  date  thereto,  $760 
to  tiie  defendant  Barnes,  and  $1,2TO  to  the 
defendant  Helbllmc;  said  amounts  to  be  so 
paid  in  80  days  aggregating  $2,030.  The  bal- 
ance that  would  have  remained  after  making 
said  payments,  if  they  liad  been  made,  was 
$3,610.  For  this  amount,  a  note  and  a  mort- 
gage were  to  have  been  made  to  the  defend- 
ants, payable  In  ilx  months,  with  Intere^ 
thereon  at  the  rate  of  10  per  cent,  per  annum. 
Griffin  agreed  to  furnish  Milne  or  his  as- 
signs an  abstract  of  title  to  said  premises. 
By  said  contract.  Griffin,  for  the  defendants, 
agreed  to  sell  said  real  premises  to  Milne 
or  his  assigns,  at  any  time  within  30  days 
from  the  date  of  said  agreement 

The  tract  owned  by  the  defendant  Bamea 
was  a  homestead.  Be  had  comE^eted  his 
residence  and  cultivation  thereof,  and  had 
made  his  final  proof  and  had  received  the 
receiver's  final  certificate  for  said  home- 
stead ;  but  at  the  date  of  said  contract  he 
had  not  rec^ved  his  patent  for  said  land, 
but  was  expecting  to  receive  It  soon. 

An  abstract  for  the  Barnes  tract  failed  to 
show  that  a  patent  for  his  land  had  been  Is- 
sued by  the  Suited  States.  Soon  after  the 
execution  of  said  contract,  J.  S.  Mllne^  for  a 
valuable  consideration,  assigned  the  same  to 
the  plaintiff,  James  A.  McCarty,  and  he  is 
the  owner  and  holder  thereof,  as  trustee. 
The  30  days  for  the  completion  of  the  pur- 
chase of  said  property  under  the  terms  of 
said  contract  expired  on  December  8,  1909: 
but  negotiations  between  the  parties  for  said 
sale  continued  for  months  thereafter. 

The  complaint  alleges,  inter  alia,  the  fol- 
lowing: 

"That  defendants  were  not  able,  until  some' 
time  after  the  expiration  of  30  days  from  said 
November  8,  1909,  and.  to  wit.  on  or  about 
March  11,  1910,  to  furnish  a  good  merdiantable 
title  to  said  land,  for  the  reason  that  said  de- 
fendant Oscar  Barnes  did  not  have  a  United 
States  patent  to  a  portion  of  said  land.  Hist 
on  or  about  December  24,  1909,  defendants  and 
the  plaiuti£t,  taking  into  consideration,  and  on 
account  of,  the  met  that  defendant  Oscar 
Barnes  did  not  yet  have  said  patent  mutually 
agreed  that  the  performance  of  ail  acts  and 
things  which  under  aaid  contract  dated  Novem- 
ber a,  1909,  were  to  be  performed  within  30 
days  from  said  November  8, 1909,  should  be  de- 
ferred and  postponed  until  defendants  afaoold 
receive  and  have  recorded  in  the  count?  records 
of  the  proper  county  the  said  patent  to  said 
land,  and  until  defendants  should  have  notlfled 
the  plaintiff  of  the  recording  of  said  patent;  and 
at  the  same  time  it  was  further  mutually  agreed 
that  in  oonslderation  of  the  pcw^putonent  of  the 
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patomance  of  said  contract,  as  aforasald,  tfae 
plaintiff  should  pay  to  the  defendants,  and  th« 
plfiintiCf  did  (ben  pay  to  the  defendantB.  and  the 
defeodants  accepted  from  the  plaintiff,  the  snm 
of  $70.78,  as  intereat,  at  the  rate  of  10  per  cent 
per  annum  on  the  sum  of  $5,&4O.0O,  being  the 
Dnpaid  portion  of  said  purchase  price,  from  No- 
Tember  8,  1900.  to  said  December  24,  1909: 
and  tha^  in  consideration  of  the  payment  of 
nid  interest  money,  the  defendants  agreed  to 
waiw,  and  did  waive,  whatever  rights  they  had 
to  insist  on  said  contract  being  performed  by 
said  plsintiff  within  said  30  days,  in  accordance 
vith  its  said  provisions.  That  on  the  said  date  It 
was  further  mutualiy  agreed  by  and  between  the 
defendants  and  plaintiff  that  upon  receipt  of 
Esid  notice  the  plaintiff  should  deposit  in  escrow 
with  Hartman  &  Thompson,  bankers,  at  Port- 
land, Or.,  for  the  use  and  benefit  of  defendants, 
the  sum  of  $2,080  to  cover  said  payments  of 
5760  and  $1,270  respectively,  as  aforesaid,  to- 
gether with  a  promissory  note,  dated  on  the 
same  date,  signed  by  the  plaintiff,  in  favor  of  the 
defendants,  in  the  stun  of  ¥3,510,  due  in  six 
months  from  the  date  thereof,  with  Interest  at 
the  rate  of  10  per  cent,  per  annum,  payable  semi- 
annually,  together  with  a  properly  executed 
mortgage  on  said  premises  as  security  for  said 
note,  said  mortgage  to  be  signed  by  the  plaintiff, 
and  was  to  be  in  favor  of  the  defendants,  and 
dated  the  same  date  as  said  note;  and  that 
siiQultaneousIy  with  the  deposit  of  said  sums  of 
money  and  the  said  promissory  note  and  mort- 
gage as  aforesaid,  it  was  agreed  that  defendants 
should  deposit  with  said  Hartman  &  Thompson 
properly  executed  deeds  of  general  warranty, 
conveying  all  of  said  land  to  plaintiff,  free  and 
clear  of  all  liens  and  incumbrances,  together 
with  a  complete  abstract  of  title  to  said  land 
certified  to  as  of  that  date,  showing  a  good  mer- 
chautable  title  to  said  land  in  the  defendants. 
That  defendants  recorded  said  patent  in  the 
eouDty  records  of  Douglas  county,  Or.,  on  or 
aboQt  Mareb  11.  1910,  but  did  not  notify  plain- 
tiff thereof  nntil  on  or  about  May  11,  1010,  and 
that  immediately  after  receiving  said  notice 
plaintiff  deposited  with  said  Hartman  &  Thomp- 
Bon,  for  the  use  and  benefit  of  defendants,  in  ac- 
cordance with  the  terms  of  said  contract)  the 
snms  of  $760  and  f 1,270,  together  with  a  prop- 
erly executed  promissory  note  for  $3,610  in 
favor  of  the  defendants,  together  with  a  mort- 
eage  on  said  land  for  the  sum  of  $3,510  to  se- 
cure said  note,  in  accordance  with  the  terms  of 
said  contract,  and  plaintiff  Immediately  there- 
after notified  defendants  that  said  sums  of  $760 
and  $1,270  and  said  note  and  mortgage  had  been 
deposited  as  aforesaid.  That  defendants  have 
failed,  neglected,  and  refused  to  deposit  with 
said  Hartman  &  Thompson  properly  executed 
deeds  and  an  abstract  of  title  to  the  said  prem- 
ises in  accordance  with  said  contract,  and  de- 
fendants still  refuse  to  deposit  same,  and  to 
carry  oat  their  part  of  said  contract.  That 
plaintiff  left  said  snms  of  $760  and  $1,270  and 
uid  promissory  note  and  mortgage  on  deposit 
aa  aforesaid,  with  said  Hartman  &  Thompson, 
for  a  reasonable  len^  of  time,  to  wit,  nntli 
June  16,  1910,  and  that  defendants  knew  that 
said  sums  of  mosey,  note,  and  mortgage  were 
thus  on  deposit,  and  that  on  and  ever  since  said 
May  11,  1910,  plaintiff  was,  and  now  is,  ready, 
sble,  end  willliig  to  complete  the  purchase  of 
said  promises  in  accordance  with  the  terms  of 
said  contract,  and  has  been  able,  ready,  and  will- 
ine  to  pay  said  sum  of  $2,030  and  to  deliver 
■aid  note  and  mortgage,  end  that  at  divers  and 
sundry  times  since  said  Ma^  11,  1910,  plaintiff 
has  notified  defendants  of  hia  readiness  and  wil- 
lingnesa  to  carry  out  his  part  of  said  contract  aa 
aforesaid,  and  that  at  all  sudi  times  defendants 
iiaTe  refoaed,  and  now  refuse,  to  perform  tiieir 
part  of  said  contract  That  plaintiff  baa  done 
Rnd  performed  all  acts  and  tnings  to  be  done 
and  performed  by  him  under  said  contract,  and 
■  BOW  abl^  ready,  aaxioiui,  and  wUiing  to  pei> 


form  his  part  of  said  contract  In  every  respect 
whatsoever  necessary  for  the  completion  of  the 
performance  of  the  same,  and  is  r^dy,  able,  and 
willing  at  any  time  that  your  honorable  court 
may  direct  to  deposit  wltfa  the  derfc  of  this 
court,  for  the  use  and  benefit  of  defendants,  aaid 
aum  of  $2,030  and  said  note  and  mortgage,  in 
performance  of  his  part  of  said  contract.^' 

The  answer  of  the  defendants  denied  near- 
ly every  allegation  of  the  complaint  and  set 
up  some  affirmative  matter.  The  plaintiff 
was  permitted  to  amend  bis  complaint  by  In- 
serting, after  the  word  "provisions"  In  line 
14  Of  page  4  thereof,  the  following,  which 
was  deemed  denied : 

"And  also  agreed  to  waive,  and  did  waive, 
any  right  they  had  under  said  agreement  to  de- 
clare said  agreement  null  and  void,  and  to  de- 
clare a  forfeiture  of  any  payments  theretofore 
made  under  said  agreement,  and  plaintiff  paid 
said  sum  of  $70.78  in  reliance  on  the  agree- 
ment of  defendants  to  waive  said  rights." 

[1]  1.  The  patent  for  the  80  acres  of  land 
belonging  to  the  defendant  Barnes  was  is- 
sued on  November  18,  1909;  but  the  parties 
did  not  know  of  its  Issuance  until  in  March, 
1910.  It  was  recorded  on  March  11,  1910; 
but  the  plaintiff  did  not  know  of  the  issuance 
or  the  recording  of  the  patent  until  later. 

The  evidence  shows  that  the  plaintiff  was 
not  willing  to  close  the  deal  until  the  patent 
was  Issued  and  recorded.  By  the  agreement 
set  out  supra,  the  defendants,  by  their  agent, 
agreed  to  sell  the  real  estate  therein  describ- 
ed and  to  furnish  an  abstract  of  title  thereto. 
We  hold  that  said  agreement  bound  the  de- 
fendants to  convey  a  good  marketable  title 
to  said  premises  to  Milne  or  hia  assigns. 
See  SO  Cyc.  1309;  31  Cyc.  632.  The  fact  that 
the  defendants  agreed  to  furnish  an  abstract 
of  tiUe  shows  that  the  vendee  was  to  have  a 
marketable  tiUe  and  that  sacb  a  title  was  to 
be  shown  by  the  abstract. 

1  Cyc  2i3,  says: 

"An  abstract  of  title  is  a  memorandum  or  con- 
cise statement  of  the  conveyances  and  incum- 
brances which  appear  on  the  public  records 
affecting  title  to  real  property." 

ObTionsly*  U  the  United  States  had  not  Is- 
sued a  patent  for  a  part  of  the  land,  an  ab- 
stract would  not  show  a  marketable  titie 
thereto  In  a  homesteadw. 

[2]  2.  Tfae  evidence  shows  that  Senator 
Bingham,  as  agent  for  the  plaintiff,  paid  the 
defendants,  on  December  24,  1909  (16  days 
after  the  expiration  of  the  30  days  mentioned 
in  the  contract),  the  sum  of  $70.78.  The  de- 
fendants claim  tliat  this  was  a  payment  of 
Interest  on  the  pundiese  price  of  the  land  up 
to  December  24th,  and  the  defendants  claim, 
also,  that  the  plaintiff  and  the  defendants 
agreed,  when  this  money  was  paid  on  Decem- 
ber 24th,  that  on  the  following  Monday  (three 
days  after  that  date)  the  whole  matter  should 
be  closed  up  In  accordance  with  the  written 
agreement.  On  December  24th,  the  defend- 
ants made  deeds  to  the  plaintiff,  purporting 
to  convey  to  htm  said  real  property,  and 
placed  said  deeds  In  escrow  in  the  bank  of 
Hartman  St  Thompson  in  Portland,  to  be  de- 
Uvrnd  to  the  plaintiff  whan  he  ahould  pay 


Digitized  by  Google 


602 


144  PAOIPIO 


BBPOBTEB 


(Or. 


the  mm  of  ^,030  and  execute  a  mortgage  or 
mortgages  and  a  note  or  notes  for  the  re- 
mainder of  the  purchase  price,  l^ese  deeds 
were  acknowledged  before  M.  O.  Griffin,  a 
notary  public.  He  annexed  to  said  deeds 
proper  certificates  of  acknowledgment,  but 
did  not  affix  his  seal  thereto.  All  these  things 
were  done  16  days  after  the  expiration  of 
the  80  days  stated  In  the  written  contract, 
and  these  facts  show  that  the  defendants  did 
not  Insist  or  claim  at  that  time  that  the  time 
for  completing  said  deal  had  expired  and 
that  they  would  not  go  on  with  it.  By  execut- 
ing said  deeds  and  putting  them  In  escrow, 
after  the  time  stated  In  the  written  agree- 
ment had  expired,  they  waived  said  provision 
as  to  time  and  recognized  that  said  contract 
was  still  alive  and  to  be  carried  ont.  The 
plaintiff  says  that  this  delay  was  caused  by 
the  fact  that  the  Barnes  patent  had  not  been 
received  or  recorded,  and  that  he  was  ready 
and  willing  at  all  times  to  comply  with  his 
part  of  said  contract  as  soon  as  said  patent 
should  be  received  and  recorded  and  he 
should  have  notice  thereof.  The  abstract 
tbat  was  obtained  showed  that  there  was  no 
patent  of  record  for  said  land. 

Mr.  Allshaw,  cashier  of  Hartman  &  Thomp- 
son's bank,  with  whom  the  deeds  were  placed 
in  escrow,  referring  to  what  occurred  on  the 
afternoon  of  December  24,  1909,  when  the 
deeds  were  placed  ta  escrow,  says  in  part 
(Ev.  p.  92): 

"There  was  a  party  came  there  to  the  bank, 
and  I  was  busy,  and  they  said  they  wanted  to 

fiut  sometiiing  in  escrow.  *  *  *  I  knew  Mr. 
J  Tiffin  very  well.  I  had  seen  Mr.  HelbUog  and 
Mr.  Barnes  before,  •  •  •  and  this  gentleman 
who  appears  to  be  Mr.  Bingham,  and  tbey  had 
two  deeds  which  they  wanted  to  leave  there  in 
the  bank  in  escrow  with  the  understanding  that 
—I  understand  that  there  was  some  patent  tiiat 
had  not  been  perfected  In  r«:ard  to  the  man 
selling  this  property  to  Mr. — I  think  his 
name  was  McCorty.  This  name  appeared  on 
the  deeds.  Anyway,  when  Ols  pateot  was  per- 
fected, then  I  was  to  handle  the  tronsactioiL" 

The  parties  do  not  agree  npw  this  point, 
but  we  think  that  the  welc^t  ot  the  evidence 
and  the  acts  of  the  partlea  abow  ttiat  tbe 
defendants  put  their  deeda  In  said  bank  in  ea- 
crow  with  the  agreement  that  the  transac- 
tion should  be  closed  up  when  the  Barnea 
pat^t  should  be  received  and  recorded,  and 
the  plaintiff  has  notice  thereof,  and  that  tbe 
completlou  of  the  matter  should  be  post- 
poned until  that  time.  ^Hils  theory  Is  borne 
out  by  the  fact  that  Mr.  Barnes  kept  the 
final  receipt  in  his  possession  until  In  Martdi, 
1910.  In  the  latter  part  of  February,  1910, 
Barnes  wrote  to  tbe  Land  Office  at  Boseburg, 
asking  whether  the  patent  had  been  received, 
and,  learning  that  it  had,  he  sent  tbe  receipt 
to  the  lAnQ.  Office,  and  that  office  sent  him 
the  patent  and  be  bad  it  recorded.  After  it 
had  been  recorded,  Mr.  Barnes  says  that  be 
took  the  patent  to  Mr.  Daly,  one  of  the  per- 
sons for  whom  the  plaintiff  is  trustee,  and 
showed  it  to  him.  As  late  as  May  28,  1910, 
the  defendant  Lonis  Helbllng  made  to  the 
plaintiff  a  deed  for  his  part  of  tbe  real  j^on- 


Ises  In  dtepute  and  placed  it  in  escrow  tn  the 
bank  of  Hartman  ft  l^iompeMi  in  lletf  of  tbe 
one  that  be  placed  there  on  December  24, 
1909. 

These  acta  on  tbe  part  of  the  defendants 
show  that,  as  late  as  28, 1910,  they  were 
negotiating  for  the  closing  up  of  this  deal 
and  treating  It  as  still  alive.  There  is  no  evi- 
dence, ontll  after  May,  1910,  tending  to  show 
that  the  defendants  considered  said  contract 
forfeited  or  Invalid  for  any  reason.  They 
left  their  deeds  in  escrow  at  the  bank. 

We  hold  that  the  defendants,  by  their  acts, 
waived  all  right  to  insist  that  said  contract 
had  expired  by  limitation,  if  they  ever  bad 
such  ngbt  In  his  work  on  Speclflc  Ferform- 
ance  of  Contracts,  i  394,  Prof.  Pomeroy  says: 

"Whenever  time  is  made  essential  either  by 
the  natnre  of  the  subject-matter  and  object  ckF 
the  agreement,  or  by  express  stlpnlation,  or  by  a 
mbseQaent  notice  given  by  one  of  tbe  parties  to 
the  other,  the  party  in  whose  favor  this  quality 
exists— that  is,  the  one  who  ts  entitle  to  insist 
upon  a  punctual  performance  by  tbe  other  or 
else  tbat  the  agreement  be  ended— may  waive  his 
right  and  the  Denefit  of  any  objection  which  he 
might  raise  to  a  performance  after  the  prescrib- 
ed time,  either  expressly  or  by  his  conduct; 
and  his  conduct  will  operate  as  a  waiver  when 
it  is  consistent  only  with  a  purpose  on  his  part 
to  regard  tbe  contract  as  still  subsisting  and 
not  ended  by  the  other  party's  defiiulL" 

Waterman,  in  section  482  of  his  treatise  on 
Spedfle  Perfoimance  ot  Oontracta;  ssts  In 
part: 

"An  objection  based  on  delay  will  be  waived 
by  conduct  inconsistent  with  the  Intention  to 
insist  on  it,  whether  time  were  originally  of  the 
essence  of  the  contract,  or  afterward  engrafted 
on  it;  as  by  continuing  to  negotiate  and  treat- 
ing the  contract  as  still  in  existence  after  tbe 
time  for  fultillntent  has  expired.  So,  it  has  been 
held  that  the  examination  of  the  title  hy  the  pur- 
chaser after  the  day  for  completion  will  prevent 
his  insisting  on  time  as  essential,  even  thoosh  a 
formal  notice  to  abandon  the  contract  may  nave 
been  given." 

36  Oyc.  p.  717,  says: 

"The  default  as  to  time  may  be  waived  by  tbe 
conduct  of  the  other  party;  as,  by  acta  recog- 
nizing the  contract  as  subsisting,  by  receiviu 
payment,  or  by  continuing  negonations." 

The  defendants  continued  negotiations  fdr 
months  after  tbe  exjdratlon  of  the  time  stat- 
ed in  the  contract,  and  thereby  waived  tbe 
provision  as  to  time  of  performamie  stated 
in  tbe  original  contract. 

[t]  3.  The  defendants  contend  that  tbey  de- 
posited fbsir  deeds  with  tbe  bank  <m  Decem- 
ber 24,  1909,  and  that  on  tbe  then  following 
Monds^  tbe  plaintiff  was  to  pay  In  cash  to 
them  at  the  baiik  92,030  and  give  them  a 
mortgage  or  mortgages  upon  the  land  in  dis- 
pute for  the  balance  of  the  purchase  price, 
to  be  due  in  six  months  from  that  date  and  to 
bear  interest  at  tbe  rate  of  10  per  c«it  per 
annum.  They  contmd,  also,  that  tbey  called 
at  the  bank  on  the  Monday  referred  to,  and 
were  told  tbat  the  money  would  not  be  paid 
tbea,  because  Barnes'  title  to  bis  part  ctf  the 
land  was  not  satisfactory,  for  tbe  reason  dutt 
his  patent,  as  was  then  supposed,  had  not 
been  Issued.   The  plaintiff  denies  that  any 
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mouugr  was  to  be  paid  <m  tbe  Monday  after 
December  24,  1909,  and  cratends  t^at  no 
more  money  was  to  be  paid  vntU  the  patent 
tot  tbe  Barnes*  land  should  be  lasned  and 
recorded  and  he  should  hare  notice  tlwreof, 
and  Barnes  testifies  that  Dalj,  one  of  the  real 
parties  In  Interest,  told  him  that  the  money 
was  not  paid,  because  the  patent  was  not  on 
record,  etc  He  says  that  he  kept  the  final 
rec^pt  until  he  sent  It  to  the  land  office  In 
March,  1910,  to  obtain  the  patent,  and  that 
be  never  showed  it  to  the  plaintiff  or  to  Daly. 
Tbe  patent  was  Issued  on  November  18,  ld09, 
but  thlB  fact  was  not  known  to  any  of  tbe 
parties  until  March,  1810.  It  was  recorded 
about  March  U,  1910.  Mr.  Barnes  says  that 
he  showed  the*  patent  to  Daly  in  March,  1910, 
after  be  received  it  from  Rosebnrg;  but  Daly 
says  it  was  in  May,  1910. 

4.  After  the  defendant  Barnes  received  his 
patent  and  showed  it  to  Mr.  Daly,  he  says 
Chat  he  insisted  that  the  defendants  were  en- 
titled to  receive  Interest  on  the  unpaid  por- 
tion of  the  purchase  price  of  the  land  from 
December  24, 1909,  to  tbe  time  that  the  trana- 
action  should  be  closed  at  the  rate  of  10  per 
cent  per  annnm,  and  tliat  Daly  was  not  will- 
ing to  pay  It 

The  deftndant  Barnes  testifies,  also,  that 
tbe  dUIerenoe  between  the  defendants  and 
Daly  that  prevented  the  dosing  of  this  deal, 
after  the  patent  was  received  and  recorded, 
was  his  demand  for  10  per  cent  interest  on 
the  balance  of  the  purchase  price  from  De- 
cember 24,  1909,  until  tbe  deal  ahould  be 
dosed.  See  Bv.  p.  179. 

Barnes'  evidence  shows  that  it  was  the  re- 
fusal of  Daly  to  pay  said  10  per  cent.  Interest 
that  prevented  Qie  dosing  of  the  transaction, 
and  that  the  matter  of  time  did  not  prevent 
its  consummation. 

The  defendant  Helbling  says,  also,  that 
Daly  did  not  pay  the  defendants  on  the 
Monday  after  December  24,  1909.  because  he 
rlalmed  that  Barnes'  title  was  not  good.  He 
says,  also,  that  Daly  did  not  want  to  pay 
10  per  cent  Interest  from  December  24,  1909, 
until  the  deal  should  be  closed,  and  that  Daly 
objected  to  paying  any  Interest  prior  to  the 
date  of  the  record^g  of  the  Barnes'  patent 
See  Ev.  p.  223. 

Senator  I.  H.  Bingham,  who  was  acting  for 
Mr.  Daly,  testifies  that  he  refused  to  accept 
tbe  Barnes  land  until  the  patent  was  Issued 
and  recorded  (Ev.  p.  30),  and  be  says,  also, 
that  It  was  the  understanding  of  the  parties 
on  December  24,  1909,  when  he  paid  thtf  de- 
fendants some  money  as  Interest  and  they 
deposited  thdr  deeds  in  escrow  in  the  bank, 
that  tbe  transaction  should  be  closed  when 
the  patent  for  tbe  Barnes  tract  should  be  re- 
ceived and  recorded  and  Daly's  attorneys  had 
passed  on  the  abstract  (St.  pp.  81,  32). 

Mr.  Daly  testifies  that  it  was  agreed  by  the 
parties  on  December  24,  1909,  that  the  ab- 
stracts were  to  be  ezanoined  by  Mr.  Dabney, 
and  tbat  when  the  title  to  the  property  wa« 
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approved  the  transaction  should  be  dosed 

(Ev.  p.  62). 

While  tbe  evidence  is  confllding  <m  thlot 
Xtoint,  we  find  that  It  was  agreed  by  the  par- 
ties that  the  transaction  should  not  be  dosed 
until  the  Barnes  patent  should  be  recorded 
and  the  plaintiff  have  notice  thereof.  The 
acte  of  all  tbe  parties  harmonize  with  this 
view  of  the  evidence. 

[4]  B.  A  "patent"  Is  the  instrument  by 
which  tbe  United  States  conveys  to  persons 
entitled  thereto  tbe  legal  fee-simple  title  to 
public  lands.  32  Gyc.  1029. 1030,  says,  in  part: 

"A  patent  is  the  government  conveyance ;  the 
instnitnent  which,  under  the  land  laws,  passes 
tbe  title  of  the  United  States.  *  *  *  As  a 
general  rule,  tbe  issuance  of  a  patent  is  neces- 
sary to  divest  the  United  States  of  the  legal' 
title  to  any  of  the  public  lands  and  vest  such 
title  in  an  individual.  *  *  *  The  execution 
and  delivery  of  a  patrat  to  a  person  entitled 
thereto  are  mere  ministerial  acts  of  the  officers 
charged  with  that  duty,  and,  when  the  ri?ht  to 
a  patent  becomes  perfect,  the  full  equitable  ti- 
tle passes  to  'the  purchaser  or  grantee  with  all 
the  benefits,  ImmunitieB  and  burdens  of  owner- 
sliip,  and  tne  government  holds  the  naked  legal 
title  in  trust  for  him.  A  patent  certificate  or 
final  certificate  of  purchase  protects  tbe  pur* 
chaser's  right  as  fully  and  is  as  binding  on  the 
government  as  a  patent ;  but  it  does  not  convey 
the  legal  title  in  fee  simple,  although  after  the 
lapse  of  more  than  20  years  it  may  be  presumed 
that  a  patent  was  issued  to  the  certificate 
holder." 

[B]  Discussing  tbe  effect  of  a  receiver's 
final  certificate,  tbe  Supreme  Court  of  tbe 
United  States,  In  U.  S.  v.  Detroit  Lumber  Co., 
200  U.  S.  337,  338,  26  Sup.  Gt  282,  287  (50  Ll 
Ed.  499),  says  in  part: 

"The  receipt  Is  an  acknowledment  by  the 
government  that  it  has  received  fiul  pay  for  the 
land,  that  it  holds  the  legal  title  in  trust  for 
the  en  try  man,  and  will  in  due  course  issue  to 
him  a  patent.  He  is  the  equitable  owner  of  tbe 
land.  It  becomes  subject  to  state  taxation,  and 
under  the  control  of  state  laws  in  respect  to 
conveyances,  Inheritances,  etc  *  *  •  For  it 
must  be  remembered  that  tbe  latter  (tbe  patent) 
is  tbe  instrument  which  passes  the  legal  title, 
and  until  it  is  issued  tbe  legal  title  remains  with 
the  government,  and  is  subject  to  investigation 
and  determination  by  tbe  Land  Department." 

See.  also,  on  this  point  Caldwell  et  aL  v- 
BU8b,  6  Wyo.  342,  46  Pac.  488. 

A  homestead  entryman  who  has  resided 
upon  and  cultivated  his  claim  the  required 
time,  and  has  made  his  final  proof,  and  re- 
ceived the  receiver's  final  certificate,  has  the 
equitable  title  to  the  land  embraced  in  his 
entry,  and  Is  entitled  to  a  patent  therefor 
In  due  course ;  but  the  Issuance  of  tbe  patent 
is  necessary  to  convey  to  him  the  legal  fee- 
simple  title.  He  may  sell  and  convey  his 
equitable  title. 

However,  under  the  facts  of  this  case,  we 
hold  that  the  plaintiff  had  a  right  to  refuse  to 
cranplete  the  purchase  until  the  patent  for  the 
Bames'  land  was  Issued,  and  placed  on  rec- 
ord and  he  had  notice  or  knowledge  thereof. 
The  defendants,  by  the  contract  *ere  re- 
quired to  furnish  an  abstract  of  title,  and 
such  abstract  should  have  shown  a  good  title 
in  the  vendwai   An  abstract  ot  title  to  a 
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United  States  homestead  claim,  where  no 
patent  had  been  Issued  or  recorded,  wonld 
not  show  the  legal  title  to  be  In  the  home- 
stead entryman;  and  in  this  case  the  ab- 
stract failed  to  show  a  l^al  title  In  the  de* 
fendant  Barnes. 
36  Cyc.  p.  032,  says  In  part: 

"To  force  upon  a  vendee  a  title  which  he  may 
be  compelled  to  defend  in  the  courts  is  to  im- 
pose upon  him  a  hard  bargain ;  and  this  a  court 
of  equity,  in  the  exercise  of  its  discretion,  will 
refuse  to  do,  irrespective  of  the  question  wheth- 
er the  title  u  actuaUy  good  or  bad." 

[6]  6.  The  patent  was  recorded  in  March, 
1910,  and  the  plaintiff  had  notice  thereo:^ 
thereafter.  The  defendants  were  then  in  a 
position  to  close  the  transaction  and  make 
a  good  title;  but  they  refused  to  do  so,  un- 
less the  plaintiff  would  pay  them  Interest  on 
the  unpaid  portion  of  the  purchase  price  of 
the  property  from  December  24,  1909,  to  the 
date  of  the  closing  of  the  transaction  at  the 
rate  of  10  per  cent  per  annum.  The  plain- 
tiff refused  to  pay  this  Interest.  There  was 
uo  agreement  to  pay  Interest  during  said  pe- 
riod of  delay,  and  none  can  be  implied.  The 
plaintiff  had  a  good  right  to  refuse  to  pay 
said  interest 

7.  We  hold  that  the  plaintiff  had  a  good 
right  to  refuse  to  dose  the  deal  until  the 
Barnes  patent  was  recorded,  and  he  had  no- 
Uce  thereof,  and,  also,  that  the  plaintiff  waa 
not  at  fault  for  the  time  lost  by  the  delay  in 
recoraing  the  patent  and  notifying  the  plalo- 
tiff  thereof.  That  was  the  fault  of  the  de- 
fendants. It  was  their  duty  to  show,  by  the 
abstract,  that  the  patent  had  been  issued  and 
recorded.  The  claim  for  said  Interest  was 
without  f  onndaUon  in  law  or  eqnlty. 

As  admitted  by  the  evidence  of  the  defend- 
ants, the  failure  to  close  the  deal  in  May, 
1010,  was  due  to  thtf  r  demand  of  interest  on 
the  unpaid  purchase  money  from  Dec«Qber 
24, 1009,  until  that  date.  The  evidence  shows 
that  the  deal  wonld  have  been  ccmsununated 
in  Hay,  1010,  If  they  had  not  made  that  de- 
mand. As  stated  supra,  we  hold  that  said 
demand  was  Improper.  Tte  defendants  were 
entitled  to  the  sum  of  f2,030  in  cash  and  a 
note  and  mortgage  on  the  premises  for  the 
balance  of  the  purchase  prlc&  This  note  and 
mortgage  would  have  borne  interest  from 
their  date  at  the  rate  of  10  per  cent,  per  anr 
Dum  and  have  become  due  in  six  months 
from  their  date. 

The  evidence  shows  that  the  plaintiff  or 
his  assignor  paid  to  the  defendants  on  the 
purchase  price  of  tbe  land  in  question  at 
and  prior  to  November  8,  1909,  in  the  ag- 
gregate, tbe  sum  of  $2,000.  This  money  was 
paid  to  the  agent  of  the  defendants,  with 
their  authority  and  approval,  and  they  have 
retained  this  money.  The  total  purchase 
price  was  $7,540,  and  the  amount  unpaid  Is 
¥5,540.  ■ 

[7]  8.  Tlie  defendants  contend  that  no 
proper  tender  of  the  $2,030  was  made  by  the 
plaintUT.  The  evidence  shows  that  the  plain- 


tiff arranged  with  the  bank  of  Harttman  & 
Thompson,  where  It  was  understood  that  the 
money  should  be  paid,  to  pay  to  the  defend- 
ants the  $2,080.  when  Uie  Barnes  patent 
should  be  recorded  and  proper  deeds  should 
be  made  by  the  defendants  for  the  land.  The 
defendants  deposited  with  said  banlt,  on  De- 
cember 24, 1909,  deeds  for  said  land  to  be  de- 
livered to  the  plalntiflF  when  the  deal  should 
be  closed ;  but  these  deeds  were  defective  in 
that  the  notary  public  before  whom  Uiey 
were  acknowledged  failed  to  affix  his  official 
seal  thereto.  iSaid  bank  was  ready  at  all 
times  after  the  recording  of  said  patent  to 
pay  said  money  for  the  plaintUI,  when  said 
deeds  should  be  corrected  and  ready  for  de- 
livery. 

We  find  from  the  evidence  that,  at  all  times 
after  the  plalntUI  had  notice  of  the  recording 
of  the  Barnes  patent,  ho  was  abl^  ready,  and 
desirous  of  (losing  said  deal  for  said  land, 
and  that  tbe  closing  of  said  deal  was  prevents 
ed  by  the  defendants'  demanding  of  him  tbe 
payment  of  interest  on  the  unpaid  portion  of 
the  purchase  price  of  said  land  at  the  rate  of 
10  per  cent  per  annum  from  the  24th  day  of 
December,  1909,  until  the  said  deal  should  be 
closed,  and  we  find  from  the  evidence,  also, 
that  the  deftodants  refused  to  dose  said  deal, 
unless  said  Interest  should  be  paid,  and  that 
the  plaintiff  refused  to  pay  it;  but  that  he 
was  ready  and  desirous  of  paying  the  defend- 
ants said  sura  of  $2,030  and  executing  to 
them  his  note  and  mortgage  upon  said  prem- 
ises tor  the  remaining  sum  of  $3,S10,  to  be 
due  in  six  months,  and  bearing  interest  at  the 
rate  of  10  per  cent  per  annum,  in  accordance 
with  the  said  written  c<mtract  of  November 
8,  1909. 

We  find  that  no  actoal  tender  of  said 
money,  note,  and  mortgage  was  necessary,  for 
the  reason  that  it  is  clearly  shown  by  the  evi- 
dence and  tiie  answer  of  the  defendants  that 
said  money,  note,  and  mortgage  would  not 
have  been  acc^)ted  by  tbe  defendants,  If 
they  bad  been  tendered. 

38  Cyc  p.  702,  says: 

"Tender  need  not  be  inade  when  the  vendor 
has  announced  that  he  will  not  comply  with  his 
contract  so  that  a  tender  would  oe  a  useless 

ceremony." 

In  Guillaume  v.  K.  S.  D.  Land  Co.,  48  Or. 
405,  86  Pac  8S4  (a  suit  for  spedflc  perform- 
ance), the  court  says: 

"The  rules  of  law  do  not  require  the  perform* 
ance  of  vain  things,  and  as  the  defendant  would 
not  have  accepted  the  remainder  of  the  purchase 
price  of  the  block  as  a  consideration  for  the  ex- 
ecution of  tbe  deed,  tbe  plaintiff  was  not  oblig- 
ed to  make  a  tender  thereof  as  a  condition 
precedent  to  his  right  to  a  decree  for  specific 
performance." 

See,  also,  Pomeroy  on  Spedflc  Ferfmrmance, 
g  326;  Waterman  on  Spedflc  Performance, 
«  446. 

The  plaintiff,  by  bis  complaint,  allies  that 
he  Is  able,  ready,  willing,  and  desirous  to 
perform  bis  part  of  said  contract,  and  of- 
fers to  deposit  with  the  clerk  cf  tbe  court 
below  said  sum  of  $2,080  and  to  make  the 
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note  and  mortgage  In  accordance  wtth  tbe 
teims  of  said  contract,  wben  directed  to  do 
80  by  the  court  This  Is  sufficient  under  the 
fiicta  of  tlds  case.  See  Waterman  on  ^;teclf- 
Ic  Performance,  |  447. 

[I]  9.  Tbe  defendants  contend,  also,  tbat 
a  parol  agreement  to  extend  the  time  for 
performance  of  a  contract  to  convey  land  Is 
Toid  nnd«r  the  statute  of  frands;  bnt  in 
this  case  the  defendants  were  not  In  a  posl- 
tlax  to  comply  with  the  contract  on  their  iiart 
vithln  the  time  stated  in  tbe  contract,  and 
tbe  time  Cor  performance  was  extended,  as 
stated  supra,  by  mutual  agreement  of  the 
parties,  until  the  Bamea  patent  sbonld  be 
Issued  and  recorded  and  notice  therettf  should 
be  given  to  the  plaintiff.  Tbe  defendants 
waived  the  delay  ta  the  perf<»inanoe  of  the 
contract  and  cannot  nov  be  heard  to  raise 
that  objection.  Kingsley  t.  Kressly.  60  Or. 
167,  Ul  Pac.  88B.  US  Pac.  078,  Ann.  Gas. 
1813E,  746w  In  fact,  tbe  delay  was  caused 
by  a  defect  in  Qie  record  title  of  the  defend- 
ants. 

The  evidence  does  not  show  precisely  when 
the  defradnnts  notified  the  plaintiff  that  the 
Barnes  patent  bad  been  received  and  record- 
ed; but  it  Is  certain  that  It  was  not  prior 
to  March  11,  IVIH.  There  was  some  con- 
trover^  as  to  whether  there  should  have 
been  one  note  and  one  mortgage  or  two  notes 
iDd  two  mortgages ;  but  we  deem  this  ques- 
tion immaterial,  as  these  instruments,  if  they 
had  been  executed,  would  have  beomie  due 
and  iwyable  before  this  suit  was  begun,  and 
it  Is  not  necessary  now  to  require  any  note 
or  mortgi^  to  be  executed.  The  ^,640  un- 
paid can  be  treated  as  past  due  and  payable, 
and  its  payment  can  be  required  without 
the  execution  of  any  note  or  mortgage  there- 
for. 

We  have  earefolly  considered  the  evidence 
and  the  law  pertaining  to  tbe  facts,  and  we 
flDd  that  the  plaintiff  is  entitled  to  the  relief 
prayed  for  in  the  complaint  The  defendants 
liave  received  $2,000  of  the  purchase  price  of 
the  land  in  dispute,  and  there  will  be  due 
them  from  tbe  plaintiff  a  balance  of  $5,540 
with  Interest  when  this  transaction  Is  closed, 
as  provided  infra. 

We  find  that  this  real  estate  contract 
should  have  been  performed  on  May  1,  1910. 
The  parties  do  not  agree  as  to  the  date  that 
the  plaintlfl  had  notice  of  the  Issuance  and  1 
recording  <a  tbe  Bamea  patent;  but  the  date 
^i«t  stated  is  apiH>oxImately  correct  The 
defects  In  the  defendants'  deeds  were  still 
uncur^eted  on  that  date. 

We  find  tbat  tbe  plaintia  is  entitled  to  a 
decree  against  tbe  defendants  requiring  each 
of  them  to  make,  execute,  and  deliver  to  the 
cleiii  of  the  court  below,  for  the  plaintiff,  a 
gooA  and  sufficient  deed  of  conveyauce,  In 
due  form,  properly  executed,  witnessed,  ac- 
knowledged, and  certUted,  conveying  to  tbe 
plaintiff  in  tee,  free  from  liens,  tbe  real  prop- 
erty Id  dispute,  belonging  to  each  of  the  de- 


fendants, respectively,  mid  deecribed  in  the 
complaint,  within  SO  days  tram  the  date  of 
tbe  entry  of  the  mandate  in  this  case  in  the 
court  b^ow,  and  that  the  plaintiff  deposit 
with  the  <ietk  of  the  court  below,  for  the 
defendants,  the  following  sums  of  money,  to 
wit:  For  the  defendant  Louis  Helbllng,  the 
principal  sum  of  $1,270.  with  Interest  thereon 
at  the  rate  of  6  per  cent  per  annum,  from 
the  1st  day  of  fifay,  1910,  until  said  deposit; 
for  the  defendant  Oscar  Barnes,  the  sum  of 
$760,  with  Interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  May  1,  1910.  un- 
til said  deposit  Is  made;  for  said  defendants 
Helbllng  and  Barnes,  the  prindital  sum  of 
$3,610,  with  Interest  aa  said  sum  at  the  rate 
of  10  per  cent  per  annum  from  May  1, 1910. 
until  said  depoedt  is  made.  The  plaintiff 
shall  not  be  entitled  to  the  possession  of  said 
deeds  until  and  uhleas  said  d^iKislts  of  money 
for  the  defendants  are  made  aa  stated  snpra. 

The  decree  to  whldi  the  plaintiff  Is  en- 
titled, as  stated  supra,  shall  provide,  also, 
that  In  case  the  plaintiff  shall  deposit  said 
sums  of  money  In  said  court  for  the  defend- 
ants as  above  stated,  uid  Uie  defendants  shall 
fail  or  neglect  to  execute  and  deliver  said 
deeds  to  the  derfc  at  the  court  below  tar  tbe 
plaintiff,  aa  above  leqnired,  within  the  time 
stated  said  decree,  so  to  be  entered  in 
tbe  court  below,  shall  be  deemed  and  takoi 
to  be  equivalent  to  and  operate  as  sn^  deeds 
of  conveyance  would  have  operated  If  actual- 
ly executed  by  the  defendants  to  plaintiff, 
as  above  required. 

We  do  not  deem  it  necessai?  to  pass  upon 
any  other  question.  We  find  that  the  court 
below  erred  In  not  granting  the  plaintiff  tbe 
relief  prayed  for  in  tbe  complaint 

The  decree  of  the  court  below  is  reversed, 
and  this  cause  Is  remanded  to  the  court  be- 
law,  with  directions  to  enter  a  decree  in  ac- 
cordance with  the  terms  of  this  opinion. 

McBRIDB,  C.  J.,  and  MOORB  and  BUR- 
NETT, JJ.,  concur. 


In  re  WILLOW  GREEK. 
(Sapreme  Court  of  Oregon.  Oct.  20, 1914.) 
1.  CoNOTiTunoNAL  Law  {J  80*)— Dibibibu- 

TION  OF  GOVERNMENTAI-  POWEBS  —  EH- 
CBOACIIUEXT  OK  JUDICIABT. 

Laws  1909,  p.  819,  creating  a  board  of 
control  wtth  power  to  deteriuioe  water  rights, 
subject  to  review  by  the  courts,  on  the  request 
of  persona  Interested,  providing  for  ample  notice 
to  all  claimants,  does  not  confer  judicial  power 
on  the  board  in  violation  of  Const,  art.  3,  §  1, 
providing  for  division  of  the  powers  of  govern- 
ment into  three  separate  departments,  and  for- 
bidding any  person  charged  with  official  duties 
in  one  department  to  exercise  the  fanctiooa  of 
another,  except  as  in  the  Constitution  expressly 
provided,  or  article  7,  9  !■  amended  Kovem' 
ber  8,  1910  fsee  Laws  1911,  p.  7).  vesting  the 
jtidicial  power  in  one  Supreme  Court  and  such 
other  courts  as  may  be  created  by  law. 

[Ed.  Xote.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  SI  140,  143-147;  Dec.  Dig.  $ 

ao.*] 
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2.  COWBTITDTIOWAL  LaW    (|  48*)— DlTTERia- 

NATiON  OF  CoNBTrrcmoNAi.n'T— Presump- 
tions. 

Presumptiong  are  in  favor  of  tbe  Talidity 
of  layra  1909,  p.  319,  piovidlnv  for  the  r^iula- 
tlon  and  determination  of  water  rights. 

[Ed.  Mote.n-For  other  eaieit  me  Gonctitntlona! 
Law,  Gent.  Dig.  |  46;  Dec  Dig.  |  48.«] 

3.  suiutxs  (i  206*)— construciion— gmnq 
Efect  to  All  Pabts. 

That  construction  ehoold  be  given  a  stat- 
ute which  will  tend  to  give  effect  to  all  of  Its 

provisions. 

[EA.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  283; ,  Dec  Dig.  |  206.*] 

4.  Statutes  (8  109*)— Subjjbctb  and  Txilw 
— Rbquisztes  of  Title. 

Under  Const.  arL  4,  $  20,  requiring  every 
act  to  embrace  but  one  subjectt  and  matters 
properly  connected  therewith,  which  subject 
shall  be  expreased  in  the  title,  It  is  not  essen- 
tial that  tbe  title  to  an  act  sball  specify  with 
particularity  all  the  different  provisions  of  tbe 
act,  but  it  is  suSlcient  If  the  general  subject 
is  contained  in  the  title,  and  it  is  a  fair  index 
to  the  legislation;  and  all  the  provisions  are  ger* 
mane  to  the  subject 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  g}  136-139;  Dec.  Dig.  S  109.*] 

6.  Statutes  (S  116*)— Subjects  aitd  Ttfles 

— EXFBBSaiON  OF  SUBJECT  IN  TlTLE. 

The  tiUe  to  Laws  1909,  p.  319.  *'An  act 
providing  a  system  for  the  regulation*  control, 
distribution,  use,  and  right  to  the  use  of  water, 
and  for  tbe  determination  of  existing  rights 
thereto  within  the  state  of  Oregon;  providing 
penalties  for  its  violation  and  appropriating 
money  for  the  maintenance  thereof,  and  declar- 
ing un  emergency,"  is  sulficiently  broad  to  em- 
brace any  provision  which  tbe  Liegiulature  had 
ihe  power  to  enact  relating  to  a  system  for  the 
regulation,  control,  distribution,  use,  and  right 
to  the  use  of  water,  and  for  a  determination  of 
rights  tliereto. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  160,  161 ;  Dec  Dig.  |  116.*] 

6.  CONSTITOTIOWAI.    LAW    (J  278*)— WATERS 

AND  WATER  Courses  (}  12ii*>— Due  Pbo- 

CE8S  of  liAW— DETEEUINATION    OF  WaTEB 

BiaHXS. 

Laws  1900,  p.  319,  providing  a  system  for 
the  regulation  and  determioation  of  water  rights, 
and  making  ample  provision  for  notice  of  pro- 
ceedings to  claimants,  is  not  a  taking  of  prop- 
erty without  due  process  of  law. 

[Ed,  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  $«  763,  765,  767-770,  772-777, 
779-60(1.  808-810,  816-824,  907-924,  942;  Dec 
Dig.  S  278;*  Waters  and  Water  Courses,  Cent 
Dig.  S  143;   Dec.  Dig.  {  128.*] 

7.  Waters  and  Watkb  Coubsbs  (|  86*)— Wa- 
xes Hzohtb— Natubi. 

Tbe  right  to  the  use  <^  water  is  a  Taluable 
property  right  guaranteed  to  every  citisen,  and 
cannot  be  arbitrarily  or  unreasonably  Intenered 
with  by  the  legislative  department 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  S  36.*] 

8.  Watebb  and  Water  Courses  ({  86*)— Wa- 
ter Rights— Determination. 

Water  rights  are  subject  to  such  reason- 
able regulations  as  are  essential  to  the  general 
welfare,  peace,  and  good  order  of  citizens  of  the 
state  to  the  end  that  the  use  of  water  by  one 
shall  not  be  injurious  to  the  equal  enjoyment  of 
others  entitled  to  the  equal  privil^e  of  using 
water  from  the  same  source  nor  injurious  to 
the  rights  of  the  public 

[.Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec  Dig.  f  86.*] 


9.  Waters  and  Wateb  Coubbbs  ({  IK*)- 
Water  Rights— DETBBiaNAnoN. 

The  requirements  of  Laws  1909,  p.  319, 
that  water  users  upon  due  notice  shall  take 
measures  for  the  ascertainment  certiC>'in£,  ud 
recording  of  their  water  rights  are  not  arbi- 
trary, nnreaaonable,  nor  unduly  burdensome. 

W;Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  1  143;  Dec  Dit 
I  m«]  •  , 

10.  Waters  and  Watu  Goubses  (I  152*>- 

WaTSB  RiOirtS— DKTEBiaNATIQH— DEC^ 
Laws  1909,  p.  328,  i  33,  declaring  a  deem 
of  the  court  coohrming  a  determination  of  die 
board  of  control  to  be  concluuve  as  to  claim- 
ants of  water  rights  lawfully  embraced  in  the 
determination,  precludes  making  snch  decree  or 
order  of  determination  conclusive  uiku  any  ex- 
cept those  upon  whom  service  of  notice  has  ben 
made  pursuant  to  the  statute. 

[Ed.  Note.— For  other  cases,  see  Watera  and 
Water  Courses.  Cent  Dig.  ||  156.  157;  Dec. 
Dig.  I  152.*] 

11.  Wateus  and  Water  IGodbseb  (|  152*)- 
WaTES  ItlUUTS  —  Det^biunatxoh  —  "Aet 
Sucii  Claimant." 

In  Laws  1909,  p.  828,  {|  33,  34.  declarins 
a  decree  confirming  a  determination  of  water 
rights  by  the  board  of  contrwl  conclusive  as  to 
all  claimants  lawfully  embraced  in  the  determl- 
nation,  requiring  all  claimants  to  submit  proof 
of  their  claims,  and  providing  that  any  each 
claimant  who  fails  to  submit  proof  of  his  claim 
is  barred  from  asserting  any  prior  rights,  the 

Ehrase  "any  such  claimant"  refers  to  claimanta 
LwfuUy  embraced  in  the  determination,  and 
includes  only  those  who  have  been  duly  serred 
with  process. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Cooraes.  Cent  Dig.  H  106,  U7;  Dec 
Dig.  1 152.*]  SI 

12.  Watebb  and  Water  Courses  (|  152*)- 
Detebmination  of  Water  Bights— Nonci 
OF  Pbooeedinos. 

Ample  provision  being  made  in  Laws  1909, 
p.  319,  providing  for  the  regulation  and  deter- 
mination of  wa^r  rights,  for  notice  to  all  inters 
eeted  parties,  it  is  not  necessary  that  notice  be 
given  of  each  step  in  the  proceedings. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  U  166^  Iff?;  Dec 

Dig.  fi  152.*]  ^ 

13.  Waters  and  Water  Courses  (|  152*)- 
Water  Rights— Dexerminatzon— Notice  or 
Proceedings. 

Laws  1909,  p.  319,  providing  for  notice  by 
the  division  superintendent  of  proceedings  to 
determine  water  ri^ta,  requires  the  notice  to 
be  signed  by  him. 

[Ed.  Note.— For  other  cases,  see  Wateis  and 
Water  Courses,  Cent  Dig.  H  1C6,  167;  Dec 
Dig.  8152.*] 

14.  Waters  and  Watke  Consan  (I  U^)— 
Water  Rights— DxTBBMiNATZOH—^hiBUiu- 

TiON  OF  Notice. 

Laws  1909,  p.  3S2,  |  12,  requiring  pnl^ics- 
tion  of  notice  of  examination  of  the  stream  and 
of  taking  testimony  in  proceedings  to  determine 
water  rights  in  newspai>ers  having  general  dr 
calation  in  the  counties  in  which  the  stream  is 
located,  is  not  defective  In  not  requiring  that 
the  newspaper  In  which  publication  Is  made  be 
printed  in  tbe  county,  the  publication,  not  the 
place  of  printing,  being  the  essential  matter. 

[Ed.  Note.— For  other  caseL  see  Watm  and 
Water  Courses,  Cent.  Dig.  11  1S6,  157;  Dec 
Dig.  {  152.*] 
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15.  WOBDB  AND  PHKABEB— "PUBLXSH." 

Tlw  word  "pnbUfih"  Is  defined  as  "to  make 
poblic;  to  make  known  to  people  In  general;" 
"to  Issae ;  to  put  Into  circulation.*' 

[Ed.  Note.— For  other  definltlona,  see  Words 
ud  Phrases,  First  and  Second  Series,  Publish.} 

16.  Waxebs  and  Water  Coubsbs  (X  162*)— 
Wateb  BiOHTB— Detkbmination— Notiob. 

Under  Laws  1909,  p.  319,  requiring  notice 
of  proceedings  to  determine  water  rights  to  be 
sent  by  registered  mail  to  each  claimant,  such 
notice  sbould  be  sent  to  the  person's  post  of* 
See  addzsBi  as  far  as  tin  sams  oooU  be  tm- 
■onablj  ascertained. 

lEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  IM,  157;  Dec 
Dit  1 162.*]  n 

17.  Watebs  and  Watbb  CouBsn  (1  128*)— 
Wateb  IUghis—Detebuination— Notice. 

It  is  within  the  province  of  the  Legialature, 
&9  bj  Laws  1909,  p.  319,  relating  to  the  deter- 
mination of  water  rights,  to  say  tbat  registered 
mail  may  be  used  as  a  means  of  conveying 
notice  when  publication  is  also  required,  espe- 
ciailj'  where  in  case  of  dispute  a  notice  of  con- 
test is  required  to  be  served  and  returned  the 
Mme  as  a  summons  In  an  action. 
_[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  t  148 ;  Dec.  Dig.  | 

18.  WATERfl  AND  Wates  Cottbsbs  (|  143*)— 
Wateb  Riohtb— Deteemination. 

Where  land  is  comparatively  level  or  sas- 
ceptible  of  Irri^tion  m  ordinary  Bessons  by 
overflow,  without  any  particular  exertion  by  the 
approprtator.  in  a  proceeding  to  determine  wa- 
ter rights,  tne  appropriator  may  be  allowed  a 
priority  of  the  amount  reasonably  required  for 
the  irrigation  by  a  proper  system. 

[Ed.  Note.— For  other  caaeiL  sea  Waters  and 
Water  Courses,  Cent.  Dig.  f  152;  Dec.  Dig.  i 
143.*] 

19.  Watebb  awd  Wateb  CoCBSse  (}  6*)— Wa- 
teb Rights— Appbopriation—RbgdIiATior. 

A  state  may  change  the  common-law  role  as 
to  riparian  rights  as  to  every  stream  within  its 
dominion  and  permit  the  appropriation  of  the 
flowing  waters  for  such  purposes  as  it  deems 
wise,  subject,  on  the  absence  of  the  consent  of 
Congress,  to  the  limitation  that  the  state  can- 
not destroy  the  right  of  the  use  to  water  for 
beneficial  use  for  government  proper^,  and 
subject  to  superior  power  of  the  general  govern- 
ment, to  prevent  interference  with  navigation. 

[IM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  5*} 

20.  Watebb  and  Water  CouaaEs  (|  4*)— Wa- 
teb RlOHTft— StATITTOBT  FBOTISIONB. 

The  rights  of  a  tiolder  of  land  the  title  to 
which  passed  from  the  government  prior  to  the 
Desert  Land  Act  {Act  March  8,  1877.  c.  107,  19 
StaL  377  [U.  S.  Comp.  St.  1913,  §i  4674-4680]), 
relating  to  the  appropriation  of  water  for  desert 
land,  are  not  affected  by  the  act. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Oent.  Dig.  1 1;  Dec.  Dig.  8  4.*] 

21.  Waters  and  Watkb  Coubbeb  ({  44*)— 
Ibbigation— Rights  of  Ripabian  Otneb. 

A  riparian  owner's  rights  to  water  for  irri- 
Ifttioo  is  limited  to  the  amount  needed  and  used, 
■0  that  the  amount  of  land  Irrigated,  the  char- 
acter of  soil,  and  the  amount  of  water  needed 
per  sere  must  be  known. 

[Ed.  Nftte. — For  other  cases,  see  Waters  and 
Wster  Cooracs,  Cent  Dig.  1  86;  Dec  Dig.  | 

22.  Watebs  and  Water  Co-obseb  (|  40*)— 
Wateb  RicnTa— Appbopbiation. 

Tbe  doctrines  of  prior  appropriation  and 
riparian  rights  are  not  so  antagonistic  that  tlie; 


mar  not  exist  In  the  same  locality,  and  a  settler 
on  a  nonnavigable  stream  may  rely  either  upon 
his  rights  as  riparian  proprietor  or  claim  as  an 
appropriator,  but  cannot  do  both. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  i  S2;  Dee.  Dig.  i 
40.*] 

23.  Watkbb  and  Watbb  Ooubsbs  (S  44*)— 
Natural   Water  Courses  —  Iupabian 

Rights. 

Every  riparian  proprietor  is  entitled,  as 
against  other  riparian  proprietors,  to  a  reason- 
able use  of  the  water  of  a  nonnavigable  stream, 
and  If  the  natural  wants  of  all  have  been  sup- 

Jilicd.  he  may  make  a  reasonable  ase  of  surplus 
or  irrigation  when  he  can  do  so  without  Infring- 
ing on  the  rights  of  other  proprietors. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  S  86;  Dec.  Dig.  i 
44.*] 

24.  Waters  and  Water  Coubssb  (|  143*)— 
Water'  Rights— Appropriation. 

Under  L.  O.  L.  |  6595,  providing  that  ac- 
tual application  of  water  to  beneficial  use  shall 
be  deemed  to  (xeate  In  a  riparian  proprietor  a 
vested  right  to  the  extent  of  the  actual  applica- 
tion to  beneficial  use,  a  claimant  is  not  end- 
tied  to  an  allowance  of  water  In  excess  of  the 
amoant  actually  applied  for  a  beneficial  purpose. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Wa^  ^Coorses,  Cent.  Dig.  |  162;  Dec  Dig. 

26.  Watsrs  and  Watbs  Coubbbb  (S  162*)— 
Water  Rights  —  Detebmination  —  Evi- 
dence. 

Any  error  in  the  failure  of  a  water  board, 

Sroceeding  nnder  Laws  1909.  p.  819,  tor  tbe 
etermination  of  water  rights,  to  require  evi- 
dence to  support  the  statements  of  daims  sub- 
mitted under  section  14  of  the  act,  is  cured  by 
the  subsequent  taking  of  over  1,800  typewritten 
pages  of  testimony  of  the  proceeding.  In  the 
atwence  of  proper  application  by  a.  party  for 
further  hearing. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  SS  156,  157;  Dec. 
Dig.  f  162.*]^ 

26.  Watebs  and  Wateb  Coubsbs  (8  152*)— 
Ibrioation— Amount  ov  Water  Required. 

In  a  proceeding  to  determine  water  rights, 
where  the  board  of  control  found  that  8  acre 
feet  of  water  is  sufficient  to  irrigate  one  acre, 
and  that  a  flow  of  i/ao  of  a  second  foot  for 
four  months  will  supply  such  an  amount,  and 
the  evidence  shows  that  during  a  considerable 
period  there  is  but  very  little  water  for  irri- 
gation purposes,  an  allowance  of  1/40  of  a  sec- 
ond foot  per  acre  till  the  let  day  of  May  of 
each  year  will  be  made,  and  thereafter  the 
amount  limited  to  a  continuous  flow  of  not  to 
exceed  i/so  of  a  second  foot  per  acre,  not  to  ex- 
ceed 3  acre  feet  per  acre  during  Huy  season. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  IS  156,  167;  Dec. 
Dig.  i  162.*J 

27.  Watebs  and  Waisb  Coubsis  (|  142*)— 

IBBIGATION— DUSATtON  OV  IBBIOATXOH  SEA- 
SON. 

In  a  proceeding  to  determine  water  rights. 
It  is  proper  to  allow  the  irrigaticMi  season  to 
commence  prior  to  the  growth  of  crops. 

(Ed.  Note.— For  otiier  eases,  see  Waters  and 
Watej  Counes,  Cent  Dig.  |9 16, 162;  Dec.  Dig. 

28.  Watebs  and  Wateb  Cocbses  (S  133*)— 
Watrb  Riouts— -Appbopbiation— Pbiobitt. 

Where  an  irrigation  ditch  was  commenced 
late  in  the  fall  of  1872,  constructed  halfway 
down  in  1873,  and  extended  and  completed  In 
1877,  the  work  having  been  done  with  reason- 
able diligence,  taking  into  consideration  the 
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Burronnding  eondltioiu  at  the  time,  the  appio- 
priator  ia  entitled  to  a  priority  a»  of  1873. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Coorsea,  Cent  Dig.  1 146;  Dec.  Dig.  } 
133.*] 

29.  Waters  ard  Watbb  Goubsxs  (<  138*)— 
Wateb  Rights— Appbopeiation— Notice. 

A  notice  of  appropriation,  specifying  as  ttie 
point  of  diversion  tbe  S.  W.  ^  of  the  N.  W.  )4 
of  a  section,  wiiile  the  map  shows  that  the 
only  portion  of  the  section  crossed  by  the  stream 
is  S.  W.  y.  of  the  S.  W.  ^4  and  that  the  S.  W. 
%  of  the  N.  W.  ^4  is  nearly  a  half  mile  from  the 
Htrcaia,  indicates  a  clerical  error,  and  in  the 
absence  of  intervening  rights  is  sufficient. 

f  Jikl.  Note.-~For  other  caaes,  see  Waters  and 
Water  Courses,  Cent.  Dig.  fi  146;  Dec.  Dig.  § 

30.  Waxebs  Ano  Wateb  Coubseb  (|  1S3*)— 

WaIEB  UIOUTS— Al'PKOPBZATION.  . 

Under  L.  O.  L.  S  6595,  subd.  7,  providing 
that  where  applicatiuus  of  water  and  the  work 
of  construction  or  improvement  thereunder  have 
bceu  made  in  good  faith,  they  shall  not  be 
avoided  because  of  any  irregularity  of  the  no- 
tice, where  appropriations  and  improvements 
were  made  in  good  faith  the  fact  that  the  map 
filed  showing  the  route  of  the  ditch,  as  required 
by  section  65^,  did  not  show  the  precise  line  of 
the  ditch  does  not  destroy  Its  snmciency. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
^ter  Courses,  Cent.  Dig.  |  146;  Dec.  Dig.  S 

31.  WA1XE8  AND  WaTKB  COUBSES  (8  152*)— 
WaTJEB  RiQSTS— DErrEBMINATION — DeCBBE. 

In  a  proceeding  to  determine  water  rights, 
a  decree,  reciting  that  after  the  irrigation  sea- 
son begins  all  of  the  natural  flow  of  the  stream 
ia  demanded  for  IrriEatioo,  and  providing  that 
the  entire  Sow  shall  be  nsed  for  irrigation  pur- 
poses till  the  amount  to  which  each  user  Is  enti- 
tled has  been  supplied,  and  any  surplus  over 
the  combined  needs  for  irrigation  may  be  stored 
as  surplus  water,  does  not  conflict  with  the 
finding  of  the  water  board  that  where  water  is 
stored  by  any  claimant,  it  shall  be  taken  to  any 
season  of  the  year  for  storage  according  to  the 
dates  of  relative  priority,  and  is  in  conformity 
with  L.  O.  L.  §  i>i>2ii,  providing  that  an  irriga- 
tion company  constructing  a  reservoir  shall  have 
the  right  to  store  any  water  not  needed  for 
immediate  use  b;  any  person  having  a  superior 
right  thereto. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i|  1G6,  157;  Dec 
Dig.  8  152.*] 

32.  Watebs  and  Wateb  Coubsbs  (8  243*) — 
Wateb  Rights— Authority  to  Tbansfeb. 

Under  U  O.  L.  8  6608,  providing  that  all 
water  used  for  irrigation  purposes  shall  remain 
appurtenant  to  the  land  on  which  it  la  used, 
provided,  that  if  It  should  become  impracticable 
to  benencially  or  economically  use  water  on 
Und  to  which  it  is  appurtenant,  the  right  may 
be  severed  from  the  land  and  become  appurte- 
nant to  other  land  without  losing  priority,  if  the 
cliaiige  can  be  made  without  detriment  to  exist- 
ing rights,  on  the  approval  of  an  application  of 
the  owner  to  the  board  of  control,  an  applica- 
tion of  an  irrigation  company  for  the  privilege 
of  transferribg  its  rights  to  water  stored  for 
irrigation  to  the  extent  of  the  amount  allowed 
per  acre  should  be  allowed,  subject  to  its  being 
shown  to  the  water  board  at  any  time  that  the 
storage  in  a  miiterial  way  Interferes  with  any 
prior  or  vested  right. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent.  Dig.  8  308;  Dec.  Dig.  8 
24.1.*] 


S8.  Watbbs  ahd  Watbb  Covbses  ({  242*)— 
iBBioATioN— RzonT  TO  Cboss  Landb— E<r- 
FECT  OF  Injunction. 

An  injunction  reatrainiiig  an  irrigation  com* 

pany  from  crossing  the  lands  of  another  does  nut 

prevent  the  company  from  obtaining  a  right  of 

way  in  the  reguur  manner. 

[Ed.  Note.— For  other  cases,  s«e  Waters  and 
Water  Courses,  Cent  Dig.  U  147,  307;  Dec. 
Dig.  8  242.*] 

34.  Watbbs  and  Watbb  Coubsbs  (|  Id*)— 
Water  itioHTa— "Abandon." 

To  "abandon"  a  water  right  means  to  de- 
sert or  forsake  it,  and  to  constihite  an  abandon- 
ment, the  intent  to  abandon  and  an  actual  re- 
linquishment of  the  property  must  concur. 

 [Ed.  Note. — For  other  cases,  see  Waters  auO 

Water  Courses,  Cent  Dig.  8  IS&i  De&  Dig.  i 
lOL* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  iiJeries,  Abandon.] 

35.  Waters  and  Water  Coubst;9  (f  151*)— 
Wateb  Kiqhts— Fobfeitube  by  Noncseb. 

The  right  to  the  use  of  water  cannot  be 
deemed  forfeited  by  nonuser  short  of  the  period 
prescribed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  l>ig.  §  155;  Dec  Dig.  i 
151.*] 

36.  Waters  and  Wateb  Courses  (B  151*)— 
Wateb  Rights— Abandon mtsnt. 

Under  Laws  ltK)9,  p.  341,  8  70,  subd.  3, 
providing  that  where  any  riparian  appropri- 
ator  at  the  time  the  act  is  filed  shall  be  cnga^jod 
in  good  faith  in  the  construction  of  worlts  for 
the  application  of  the  water  to  a  beneficial  use, 
the  right  to  take  and  use  the  water  shall  be 
deemed  vested  in  him,  provided,  the  works  be 
completed  within  a  reasonable  time  and  the 
board  of  control  shall  determine  the  time  within 
which  the  water  must  be  devoted  to  a  beneficial 
use,  and  subdivision  G,  providing  that  the  rigbt 
of  any  person,  association,  or  corporation  to 
take  and  use  water  shall  not  be  impaired  by  the 
act  where  appropriations  have  been  previously 
initiated  and  the  appropriators  in  good  faith 
commenced  the  construction  of  works  and  pros* 
ecuted  their  work  diligently  and  continuously  to 
completion,  where  an  appropriator  has  com- 
menced the  construction  of  works  and  prosecut- 
ed them  in  good  faith,  a  delay  caused  by  litiga- 
tion and  efforts  to  obtain  a  right  of  way  for  irri- 
gation ditches  and  reservoirs,  failure  of  the 
state  engineer  to  act  upon  an  application  for 
a  permit  to  appropriate  water,  and  construction 
of  section  6G  of  the  act,  providing  that  it  shall 
be  a  misdemeanor  to  use,  store,  or  divert  water 
till  after  tbe  issuance  of  the  permit  aa  forbid- 
ding procedure  until  the  permit  was  granted,  is 
not  ground  for  forfeiture  of  rights. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  155;  Dec  Dig.  8 
151.*] 

37.  Watebs  and  Wateb  Coubses  (5  133*1— 

IBBIGATION— TlftO:  FOB  APPLICATION  OF  WA- 
TEB. 

Under  Iaws  1909,  p.  341,  8  70,  subd.  6, 
providing  that  the  board  of  control  may,  on 
application  of  an  appropriator,  where  actual 
construction  work  was  commenced  prior  to  the 
passage  of  the  act  grant  a  reasonable  time  after 
the  construction  of  the  works  or  canal  or  ditdi 
for  the  application  of  tbe  water  to  a  benefidal 
use,  where  the  construction  of  irrigation  works 
was  commenced  before  the  passage  of  the  act 
and  $112,000  was  invested  therein,  fife  yean 
will  be  allowed  for  tbe  application  of  the  water 
to  a  beneficial  use. 

W'Ed.  Note,— For  other  ciues,  see  Waters  and 
ater  Coorses,  Cent  Dig.  8  146  ;  Dec.  Dig.  8 
133.*] 
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38.  Wahbb  asd  Wjoot  Godbses  (|  152*)— 
Water  Biohts— DraxBiaNATioiT— Awasd  to 

Tenant. 

Where  a  water  right  is  awarded  to  the 
owner  of  land,  it  is  not  necessary  that  an  award 
Bhouid  be  made  to  the  leesee  thereof. 

[Ed.  Note.— For  other  cases,  see  Watar*  and 
Water  Couraes,  Cent  Dig.  H  166,  15T;  Dec. 
Dig.  i  152.*J 

39.  Watbes  and  Wateb  Coubsbs  (8  152*)— 
Wateb  Rights— Detkhmination. 

In  a  proceeding  to  determine  water  rishts, 
eridenoe  mM  to  wow  that  water  bad  been 
applied  to  a  beneficial  nse  by  a  claimant,  though 
according  to  a  wasteful  method  then  in  vogue. 

lEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courees,  Cent.  Dig,  §S  158,  157;  Dec 
Dig.  §  152.*] 

40.  Waters  and  Wateb  Courses  (i  161*)— 
Wateb  Rights— Metuod  of  Use. 

While  the  crude  and  wasteful  manner  of 
irrigation  formerly  in  vogue  must  be  replaced  by 
madem,  economical  methods,  the  ancient  means 
used  for  applying  water  is  not  a  reason  for  £or- 
fettiDg  the  right  to  a  sufficient  amount  to  irri- 
gate the  land  in  a  proi>er  manner. 

[Sa.  Note.— For  othw  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  }  159;  Dee.  Dig.  | 
151.*] 

41.  Watbbr  and  Water  Coijbses  (j  162*)— 
Wateb  Rights— DETKBiaNATjioN—DBCBEB. 

Where  a  decree  in  a  proceeding  to  deter> 
mine  water  rights  awarded  water  for  a  tract  to 
two  different  claimants,  it  should  be  modified  to 
exclude  one  of  them. 

WRd.  Note.— For  other  cases,  see  Waters  and 
ater  Coursea,  Cent.  Dig.  H  166,  157;  Dec. 
Dig.  S  152.*] 

42.  Watebs  and  Wateb  Coubses  (5  152*)— 
Wateb  Rightb  —  Deteemination  —  Evi- 
dence. 

In  a  proceeding  to  determine  water  rights, 
evidence  held  to  show  a  claimant  entitled  to  an 
award  of  water  for  32  acres,  Instead  of  40  acres 
u  allowed  by  the  decree. 

rCd.  Note.— For  other  casw,  sea  Wat«8  and 
Water  Coarses,  Gent  Dig.  166,  157;  Dec. 
Dig.  I  152.*] 

4S.  Waters  and  Wateb  Coubbeb  ({  140*)— 

Wateb  Rioirrs— Pbiobitt. 

Where  the  owners  of  a  tract  made  an  irri- 
gatiou  ditch  in  1873,  but  did  not  apply  water  to 
a  portion  afterwarde  sold  to  a  claimant  until 
1S82.  and  It  does  not  appear  that  they  intended 
to  use  the  water  apon  such  portion  till  about 
18.S2.  the  purchaser  was  properly  awarded  a 
priority  as  of  - 1882  only. 

[Ed.  Note.~For  other  cases,  see  Waters  and 
Water  Courses.  Dec  Dig.  |  140.*] 

44.  Watebs  and  Waibr  Coubses  ($  133*)- 
Wateb  RioHTa— Pbioeitt. 

Where  the  filing  of  a  notice  of  water  rights 
onder  which  an  association  claims  was  permit- 
ted to  lapse  for  failure  to  commence  active  con- 
struction or  continue  it  with  reasonable  dili- 
gence, and  the  applications  of  the  association 
were  filed  with  the  state  engineer  on  July  27, 
1909,  but  an  appropriation  by  an  irrigation 
company  of  April  7,  190S,  ia  valid  and  covers 
the  Burplns  waters  of  the  stream  during  each 
■eason,  the  water  board  properly  refused  a  per- 
mit to  the  association. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  I  146;  Dec.  Dig.  § 
133.*] 

45.  Watebs  and  Wateb  Coubses  (S  152*)- 
Water  Rights  —  Detebuikation  —  Evi- 
dence. 

In  a  proceeding  to  determine  water  rights, 
evidencf  held  to  sustain  the  decree  changloc  the 


rdatlTe  priority  of  indtvidnal  clolminta  and 

an  irrigation  company. 

[Ed.  Note.- For  other  eases,  see  Waters  and 
Water  Courses.  Cent  Dig.  ||  1^,  167;  Dec. 
Dig.  {  152.*] 

46.  Watebs  and  Wateb  Coubses  ({  143*)— 
Wateb  Rights— Measubeuents. 

The  water  of  various  users,  the  rights  to 
which  are  adjudicated,  should  be  measured  at 
the  headgate  or  intake  of  each  water  nser's  lat- 
eral  or  service  ditch. 

[Ed.  Note.— For  other  cases,  see  Waters  anit 
Water  Coorses,  Cent  Dig.  f  152;  Dec.  Dig.  jf 

47.  Wauss  and  Wateb  Coubsbb  (g  143*)— 
Wateb  Bights— MEAauBEUENTB. 

The  waters  from  a  river  deposited  In  a 
creek  through  a  ditch  and  afterwards  used  by 
a  claimant  should  be  measured  where  thoy  usu- 
ally emptied  into  the  creek,  the  place  of  meas- 
urcment  to  be  changed  only  by  the  water  mas- 
ter on  authority  of  the  water  board. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Wer^  Courses,  Cent.  Dig.  §  152;    Dec.  Dig. 

48.  Watebs  ani>  Waisb  Coubses  (S  152*)— 
Watbb  BiGHn— DnxBHinATZON— Clebical 
Ebbobb. 

Clerical  errors  In  the  adjudication  of  water 
rights  should  be  corrected  by  the  water  board 
upon  its  original  records  so  aa  to  show  the  cor- 
rection mBd^  and  by  what  authority,  and  the 
proceedings  will  be  referred  to  the  water  board 
vnth  authority  to  make  such  corrections  witbin 
three  months  from  entry  of  the  &ial  decree  in 
the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |S  166,  157;  Dec. 
Dig.  S  152.*] 

In  Banc.  Appeal  from  Circuit  Court,  Mal- 
heur County;  Dalton  Biggs,  Judge. 

This  is  a  proceeding  under  the  act  of  1909 
(Laws  1909,  p.  319),  known  as  the  "Water 
Code,"  which  was  begun  on  May  5,  1909,  by 
filing  with  the  board  of  control,  water  divi- 
sion No.  2,  a  petition  signed  by  C.  T.  Locey 
and  J.  P.  Smith,  requesting  a  determination 
of  the  relative  rights  of  the  various  claim- 
ants to  the  waters  of  Willow  creek,  a  stream 
In  Malheur  county,  Or.  The  circuit  court 
modified  and  confirmed  the  order  of  determi- 
nation made  by  the  board  of  control,  now 
known  as  the  water  board.  The  Eastern  Or- 
^on  Land  Company  and  the  Lower  Willow 
Creek  Users'  Association  and  others  have 
appealed.   Modified  and  affirmed. 

Wirt  Minor  and  B.  S.  Huntington,  both  of 
Portland  (Teal,  Minor  &  Winfree  and  Bunt- 
Ingtou  &  Wilson,  all  c£  Portland,  on  the 
brief),  tor  appellant  Eastern  Oregon  Land 
Co.  John  L,  Band,  of  Baker,  and  B.  S.  Hunt- 
ington, of  Portland  (Huntington  &  Wilaou,  of 
Portland,  on  the  brief),  for  appellant  Lower 
Willow  Creek  Water  Users'  Ass'n.  Oliver  O. 
Haga,  of  Boise,  Idaho  (Wheeler  &  Hurley,  of 
Vale,  tfnd  Richards  &  Haga  and  SicKeen  F. 
Morrow,  all  of  Boise,  Idaho,  on  the  brief), 
for  appellant  Willow  River  Laud  &  Irrigation 
Co.,  Limited.  J.  W.  McGulloch,  of  Ontario 
(McCuiloch,  £joli»s  &  Duncan,  of  Ontario,  on 
the  brief),  for  ai>i>ellaut  IMalheur  Irrigatlou 
Co.  Limited.  Geo.  W.  Hayes.  o£  Vale  (a  M. 
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Oxandall,  of  Vale,  on  Uie  brief),  for  reupmid- 
oits  Boggs  and  others.  Wm.  B.  Le^  of 
Ontario,  for  reqwndent  Brosnan.  3.  W.  Mo 
Oullodi,  of  Ontario  (McCulloch,  Bollss  &  Don- 
can,  of  Ontario,  on  the  brief),  for  re^nd- 
ents  Beam  and  others.  John  L.  Band,  of  Ba- 
ker, for  resEwndents  Hoskina  and  others.  B. 
W.  Swagler  and  W.  H.  Brooke,  both  of  Onta- 
rio, for  respondeots  Locey  and  others.  W. 
H.  Brooke,  of  Ontario,  for  re^ndents  How- 
ard and  others.  J.  A.  Hurley,  of  Vale,  on 
the  brief,  for  Charles  Prichard.  George  E. 
Davis,  of  Vale,  for  respondents  Norwood  and 
others.  James  T.  Cblnnock,'of  Salem,  on  the 
brief,  for  State  Water  Board. 

General  Prorlslons  of  tbe  Act. 

BEAN,  J.  The  act  Is  entlUed: 
^'An  act  providing  a  syatem  for  the  regulation, 
control,  dlstrlbntlotL  use,  and  right  to  the 
nn  of  water,  and  for  tbe  determination  of 
existing  rights  thereto  within  the  state  of 
Oregon ;  providli^  penalties  for  its  violation 
and  appcopriating  money  tm  the  maintenance 
ttwreo^  and  declaring  an  emergency." 

Section  1  declares: 

"Subject  to  existing  rights,  all  waters  within 
tbe  state  may  be  appropriated  for  beneficial 
use,  as  herein  provided,  aod  not  otherwise ;  but 
nothing  herein  contained  shall  be  so  constrsed 
as  to  take  away  or  impair  the  vested  right  of 
any  person,  firm,  cdrporation,  or  asaoclatlon,  to 
any  water."* 

Tbe  Leglslatare  of  1918  (Lava  1918,  p.  278) 
amended  tbla  section  1^  adding  that  the  pro- 
vlslona  of  the  act  do  not  apply  to  Multnomah 
creek,  Multnomah  county,  nor  to  the  waters 
of  the  Golnmbia  river,  beginning  at  a  point 
known  as  Big  Eddy  at  The  DaUea,  and  ex- 
tending to  a  point  10  miles  above  the  Oelilo 
Falls.  Tbe  act  divides  tb»  state  into  two  vra- 
ter  divisions;  provides  for  the  dection  of  a 
state  engineer,  and  a  superintendent  for  each 
division;  authorizes  the  creatioa  of  the  nec- 
essary number  of  water  districts  and  the  ap- 
pointment of  a  water  master  for  each  dis- 
trict It  states  that  the  superintendent  shall 
have  general  control  over  the  water  masters 
of  the  several  districts  within  his  division, 
execute  laws  relative  to  the  dlstributlcm  of 
water,  perform  such  other  functions  as  shall 
be  assigned  to  him,  and  have  authority  to 
make  such  reasonable  regulations  to  secure 
the  equal  and  fair  distribution  of  water  In 
accordance  with  the  determined  rights  as 
may  be  needed  In  his  division,  not  Inconsist- 
ent with  tbe  laws  of  the  state.  His  actions 
are  subject  to  appeal  to  the  board  of  control, 
which  is  composed  of  the  state  engineer  and 
two  division  superintendents,  who,  under 
such  regulations  as  may  be  prescribed  by 
law,  are  given  supervision  over  the  applica- 
tion, distribution,  and  division  of  tbe  waters 
of  the  state,  and  the  several  officers  concern- 
ed therewith.  The  decisions  of  the  board  are 
subject  to  revision  and  confirmation  by  the 
courts.  Whenever  a  petition  signed  by  one 
or  more  users  of  water  on  a  stream  Is  filed 
with  the  board  of  control,  requesting  the  de- 
terminatlQii  of  tbe  relative  rights  of  tbe  va- 


rious clalmantB  to  tbe  waters  of  snch  stream, 
it  is  made  tbe  dnty  of  tbe  board,  if  npon  in- 
vesti^tttm  It  finds  the  fiicts  and  condltlotts 
such  aa  to  Justify,  to  make  a  determination 
of  such  rii^ts  and  to  fix  a  time  for  tbe  be- 
ginning of  tbe  takii^  of  testimony  and  the 
making  of  such  examinations  as  TlU  enable 
it  to  determine  the  rights  of  the  various 
claimants.  In  case  suit  Is  brought  in  any 
of  the  circuit  courts  of  tbe  state  for  the  ad- 
judication of  the  right  to  the  use  of  the  wa- 
ter, it  may,  In  the  discretion  of  tbe  court,  be 
transferred  to  the  board  for  con^aeratlon, 
as  provided  by  the  act  In  case  the  board 
concludes  to  proceed  with  the  determination 
of  the  rights  of  various  claimants  to  water 
on  any  stream,  it  Is  required  to  give  notice 
by  publication  of  the  date  when  the  state  en- 
gineer will  begin  investigating  the  flow  of  the 
stream  and  the  ditches  diverting  water  there- 
from, and  the  time  and  place  where  the  divi- 
sion superintendent  will  begin  the  taking  of 
testimony.  Service  ot  such  notice  Is  requir- 
ed to  be  tnade  by  registered  mall  on  each  per- 
son, firm,  or  corporation  idaimlng  a  rl^t  to 
use  any  of  the  water  of  the  stream,  or  own- 
ing or  belno  in  potgetxion  of  landt  border^ 
on  or  having  access  thereto.  In  so  far  as  they 
can  reasonably  be  ascertained,  which  notice 
must  be  mailed  at  least  80  days  prior  to  the 
date  of  the  making  of  the  Investigatton  and 
the  taking  of  testimony.  With  each  notice 
sent  by  registered  mall,  a  blank  form  is  re- 
quired, on  which  tbe  claimant  or  owner  Is 
required  to  state  In  writing  tbe  particulars 
necessary  for  tbe  determination  of  bis  rights 
to  the  water  to  which  be  lays  claim,  Including 
his  name  and  address,  the  nature  of  the 
right  or  use  on  wbidi  tbe  claim  is  based,  the 
time  of  its  inlUatlw  or  the  oommenoement 
such  use.  If  distributing  works  are  reqnir^ 
the  date  of  the  beginning  and  completion  of 
the  constmction  and  enlargements  most  be 
stated,  the  dimensions  of  tiie  ^tdi,  the  date 
when  water  was  first  used  for  Inigatlon  or 
for  beneficial  purposes,  and,  it  used  for  Irri- 
gation, the  amount  land  redaimed  first 
and  Bubsequoit  years  with  tbe  dates  at  ree- 
lamati<ak,  the  amount  and  graeral  location  of 
the  land  such  ditch  la  Intended  to  irrigate, 
the  character  of  the  s<dl,  the  kinds  of  crops 
cultivated,  and  such  other  facts  as  will  show 
compliance  with  the  laws  in  acquiring  the 
right.  This  statement  la  required  to  be  veri- 
fied. Any  claimant  served  with  notice  who 
falls  to  appear  and  submit  proof  of  his  claim 
as  required  shall  be  barred  from  subsequent- 
ly asserting  any  rights  theretofore  acquired. 
At  tbe  time  fixed  In  the  notice,  the  state  en- 
gineer or  his  assistant  is  to  make  an  exami- 
nation of  the  stream  and  tbe  woiks  diverting 
water  therefrom,  measure  tbe  discharge  of 
the  stream,  the  carrying  capacity  of  tbe  va- 
rious ditches  and  canals,  an  approximate 
measurement  of  tbe  land  Irrigated  or  sus- 
ceptible of  Irrigation  from  the  various  ditch- 
es and  canals,  and  such  other  data  and  In- 
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formation  u  spmj  be  essential  to  the  pn^wr 
tmdentandlng  of  the  r^tlve  tlgbts  of  tbe 
parties  interested.  These  obserratlons  and 
measarraientB  are  to  be  reduced  to  writing 
ud  made  a  matter  of  record  In  the  office  of 
tbe  state  oiglneer.  It  ebaU  be  bis  dnty  to 
make  or  cause  to  be  made  a  map  or  plat 
showing  with  substantial  accuracy  the  course 
of  the  stream,  tbe  locatltm  of  each  ditch  or 
canal  dlvertlxig  water  therefrom,  and  the 
legal  nibdlTislons  of  lands  which  bare  been 
litigated,  or  which  are  snsc^tlble  of  irriga- 
tion from  the  ditches  and  canals  already 
constructed.  At  tbe  date  named  in  the  no- 
tice, the  dlTislm  superintendent  is  required 
to  begin  taking  testimony  and  continue  the 
same  untU  completiiBL  He  shall  give  notice 
b>-  registered  mall  to  tlie  various  claimants 
that  at  a  time  and  place  named  all  the  erl- 
deoce  will  be  opened  for  InspectUm  for  a 
epecjfled  length  of  time  by  the  various  claim- 
ants and  owners. 

Anj  claimant  desiring  to  contest  any  of 
the  rights  of  any  i)erson,  firm,  oorporatltMi, 
or  assodation  which  has  submitted  its  evi- 
dence  may,  within  five  days  after  the  ex- 
piration of  the  time  fixed  in  the  notice  for 
tbe  public  inspection  of  the  evidence,  notify 
tbe  saperlntendent  in  writing  of  the  grounds 
of  his  proposed  contest,  and  the  superintend- 
ent is  thereupon  required  to  fix  a  time  for 
tbe  bearing  of  such  contest  before  him,  and 
to  notify  the  Interested  parties,  which  notice 
and  the  return  thereof  shall  be  made  in  the 
same  manner  as  summonses  are  served  in 
drii  actions  In  the  circuit  courts.  He  may 
adjonm  the  hearing  from  time  to  time,  and 
la  authorized  to  issue  subpoenas  to  compel 
trltnesses  to  attend  and  testify  in  such  mat- 
ters, the  evidence  to  be  confined  to  the  sub- 
jects enumerated  in  tbe  notice  of  contest 
After  tbe  evidence  has  all  been  taken  the  su- 
perlntend^t  is  required  to  transmit  the  same 
to  the  ofilce  of  the  board  of  controL  As  soon 
as  practicable  after  the  necessary  data  have 
been  compiled  by  the  state  engineer  and  tbe 
evidence  filed,  it  is  made  tbe  duty  of  the 
board  to  cause  to  be  entered  of  record  in  its 
<^ce  flTHiiTigw  of  fact  and  an  order  determin- 
ing and  establishing  the  several  rig^  to  the 
waters  of  the  stream.  Tbe  orlidnal  evldoice 
and  certified  copies  of  the  observations, 
measurements,  and  maps,  of  record  In  the 
state  engineer's  office,  together  witib  a  coi^  of 
the  determination  and  flndli^  certUed  to  lay 
tbe  secretary  at  the  board,  shall  be  filed  with 
the  tSetk  ot  the  dreolt  court  wherein  the  de- 
tainlnationl8tobeheard,and  a  certified  copy 
of  sQdi  order  of  determination  and  findings 
sliall  be  filed  with  the  county  clerk  In  every 
county  on  which  the  stream  or  any  portion 
of  a  tributary  is  situated.  The  board  sliall 
thereupon  procure  an  order  from  the  court 
fixing  a  time  at  wlilch  the  matter  shall  be 
beard.  A  certified  copy  of  the  order  shall  be 
forwarded  to  the  secretary  of  the  board,  and 
be'  abaU  immediately  send  a  notice  of  soch 


hearing  by  registered  mall  to  each  claimant 
or  ownw  who  has  appeared  in  the  proceed- 
ing Proof  of  the  swvtce  of  sudi  aotioe  shall 
be  made  and  filed  with  the  drcult  court  by 
such  secretary.  The  determination  of  the 
board  shall  be  In  full  force  and  effect,  unless 
stayed  by  Om  giving  of  a  bond  as  provided 
in  tiie  act  Section  26  provides  that  after 
filing  the  evidence  and  order  In  the  circuit 
court  the  iHcoceedlng  ahall-  be  as  nearly  as 
may  be  like  that  in  a  suit  in  equi^,  except 
that  it  may  be  beard  and  decided  and  a  de- 
cree entered  In  vacatloo.  At  any  time  prior 
to  the  bearing  provided  for  by  section  6648, 
Lk  O.  Jj.,  as  amended  in  1913,  any  person  may 
file  exceptions  to  the  findings  and  order  of 
the  board,  but  If  none  are  filed  tbe  court  is 
to  enter  a  decree  af&rming  the  determination 
of  the  board.  If  exceptions  are  filed,  the 
court  at  a  fixed  time  shall  hear  all  parties, 
and  the  board  of  control  may  appear  On  be- 
half of  tbe  state  of  Or^on,  either  by  a  mem- 
ber of  such  board  or  by  the  Attorney  Oen- 
eraL  A  copy  of  the  exceptions  shall  be  serv- 
ed upon  each  claimant  who  Is  an  adverse 
party. 

All  parties  are  entitled  to  t>e  heard  by 
counsel  on  the  consideration  of  the  exceptions 
to  the  findinga  The  court  may,  if  neces- 
sary, remand  the  matter  for  further  evi- 
dence or  consideration  by  the  board.  Im- 
mediately upon  the  entering  of  a  decree  by 
the  drcnlt  court,  the  clerk  is  required  to 
transmit  a  copy  thereof  to  the  board  of  con- 
trol, and  it  is  the  duty  of  the  state  engineer 
to  forthwith  issue  the  necessary  instructlcais 
to  the  water  superlntoadent  and  master  fbr 
its  enforcement 

Within  six  months  of  the  date  of  the  d&> 
cree,  or,  If  appealed  from,  within  six  months 
from  ttw  decision  of  the  Supreme  Court,  the 
board  of  control,  or  any  party  Interested, 
may  ax^ly  to  Uie  circuit  ooutft  for  a  rehear- 
ing. The  determination  of  the  board  of  con- 
trol as  confirmed  or  modified  by  tbe  court 
is  made  condiudve  as  to  all  prtor  rights  and 
the  rights  of  all  existing  claimants  upon  the 
stream  or  body  of  water,  lawfully  embraced 
in  such  determination.  It  is  made  the  duty 
of  the  secretary  of  the  board  to  issue  to  each 
person,  corporation^  or  association  represent- 
ed in  such  determination  a  certificate,  signed 
by  the  president  of  the  board  and  attested 
under  seal  by  tbe  secretary,  setting  forth 
his  or  its  rights  as  so  determined,  and  such 
certificate  is  entiUed  to  record  In  tbe  office 
of  the  county  clerk  of  the  proper  coimty. 

Eastern  Oregon  Land  Oompany.  Appellant 

This  company  is  a  California  corporation, 
and  the  owner  of  a  large  amount  of  land  in 
the  watershed  of  Willow  creek,  a  descrip- 
tion of  which  is  set  forth  in  this  appellant's 
claim.  Tbe  main  cbannel  of  Willow  creek 
passes  through  about  7,000  acres  of  these 
lands,  particularly  described  In  the  record. 
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all  ct  vrldA  tbe  Baatern  Oregon  Land  Com- 
pany alleges  to  be  .riparian  to  tiie  stream. 

Willow  creek  la  a  perennial  stream  with 
well-defined  bed  and  banks,  wholly  wlttaln 
BCalbear  county.  It  has  its  .source  In  tbe 
spur  of  the  Bine  Mbontaina,  flows  in  a  south- 
easterly direction,  and  empties  its  waters  In- 
to the  Halhear  rlTer  at  a  point  near  Yale, 
Or.  Its  entire  flow  is  almost  exdoslTely 
from  melting  snow,  asad  its  quantity  and  du- 
ration are  dependent  upon  the  extent  of  tbe 
snowfall,  tbe  time,  and  the  degree  of  tem- 
perature prevalUng  while  tbe  snowtf  are 
melting.  The  drainage  district  of  the  stream 
is  perceptlMy  divided  Into  two  Talleys,  which 
for  convenience  are  called  "Upper  Willow 
Creek"  and  "Lower  Wlow  Creek."  For  30 
years  or  more  tbe  stream  has  usually  gone 
dry  in  Lower  Willow  creek  by  the  16th  of 
June,  varying  from  year  to  year.  Parts  of 
Willow  creek  go  dry  by  the  middle  of  July 
of  each  year,  but  at  certain  places  there  is  a 
small  flow  during  the  greater  part  of  the 
year  by  reason  of  springs  and  the  raising 
of  water  in  tbe  bed  of  the  creek.  A  canyon 
with  precipitous  sides  about  els^t  or  nine 
miles  In  length  separates  the  two  valleys  of 
Willow  creek. 

The  Eastern  Oregon  Land  Company  claims 
an  appropriation  by  means  of  a  ditch  con- 
structed in  the  year  1882  by  one  Albert  Wll- 
son  for  the  irrigation  of  about  80  acres  in 
sectioa  27,  township  16,  S.,  range  39  E.,  W. 
M. ;  an  appropriation  by  virtue  of  a  ditch 
constructed  in  1887,  known  as  the  "Company 
Ditch,"  from  Phlpps  creek,  a  tributary  of  Wil- 
low creek,  for  the  Irrigation  of  47  acres  in  sec- 
tion 31;  an  appropriation  through  the  com- 
pany ditch  in  18SS  for  9H  acres  in  section 
33;  and  also  an  appropriation  by  dams  and 
ditches  constructed  by  one  T.  J.  Brosnan  in 
18S7  for  80  acres  in  section  23.  These  tracts 
of  land  it  la  claimed  are  separate  and  dis- 
tinct from  the  other  land  of  the  company. 
This  company  also  claims  the  ri^t  to  have 
irrigated  by  natural  ove^ow  certain  tracts 
of  land  particularly  described  in  tbe  rec- 
ord, aggregating  370  acres. 

Tbe  Bastem  Oregon  lAUd  Company  deriv- 
ed its  title  to  all  the  lands  within  the  water- 
shed of  Willow  creek,  with  tbe  exception  of 
secttons  10  and  36  acquired  from  tbe  state, 
through  the  Dalles  Mllltai?  Road  Company, 
under  the  act  of  Congress  approved  Febru- 
ary 25,  1867,  and  the  act  of  the  legislative 
assembly  of  the  state  of  Oregon  approved 
October  20,  1868.  The  original  granting  act 
of  Congress  was  a  grant  In  priesenti,  tbe  ti- 
tle to  such  lands  having  passed  out  of  the 
government  by  the  granting  act  Itself.  The 
title  to  said  lauds  passed  from  the  state  of 
Oregon  to  the  Dalles  Military  Road  Compa- 
ny, then  to  Edwurd  Martin,  and  from  his 
heirs  to  the  Eastern  Oregon  Land  Company, 
whicb  purchased  the  lands  in  1SS4. 

[1]  The  appellants,  the  Eastern  Oregon 
Land  Company  and  the  I^wer  Willow  Creek 


Watn  tTsen^  Assodatlott,  Jotadng  In  tiiefr 
brief,  contend:  <!)  Tlut  tbe  act  (tf  190^ 
known  as  the  "Wator  Code,"  is  In  vitdaUim 
of  section  1,  art  7,  of  tbe  state  Constltntlon; 
(2)  that  it  undertakes  to  vest  Judicial  power 
in  a  tribunal  and  officers  not  recognised  by 
tbe  Constittttton.  It  is  evident  that  in  the 
raactment  of  Abe  Water  Code,  tbe  state  bdng 
interested  In  providing  a  for  the  reg 

olatlon  of  the  use  of  the  water  and  for  the 
determination  of  existing  rights  (hereby  ex- 
ercised the  police  power  of  the  state  in  or- 
der to  provide  a  comidete  system  of  state 
control.  In  tbe  regalatlon  of  tbe  diversion 
and  use  of  the  water,  and  a  means  for  hav- 
ing a  record  made  of  the  rights  to  tbe  same, 
for  much  the  same  purpose  as  records  of  ti- 
tle to  real  estate  are  provided.  Cooklnbam 
V.  Lewis,  68  Or.  484.  498,  114  Pac.  88,  115 
Pac.  342;  Wattles  v.  Baker  County,  59  Or. 
255.  261,  117  Pac.  417:  In  re  Silvlea  River 
(D.  C.)  199  Fed.  495;  Montezuma  Canal  Co.  v. 
SmlthvlUe  Canal  Co.,  218  V.  8.  317,  31  Sup. 
Ct  67,  54  L.  Ed.  1074 ;  Farm  Investment  Co. 
V.  Carpenter,  9  Wyo.  110,  61  Paa  258,  60L.  R. 
A  747,  87  Am.  SL  Rep.  918;  Farmers'  Inde- 
pendent Ditch  Co.  V.  Agricultural  Ditch  Co., 
22  Colo.  513.  45  Pac.  444,  55  Am.  St  Rep  149; 
Hoge  V.  Eaton  (C.  C.)  135  Fed.  411.  The  stat- 
ute prescribing  the  duties  to  be  performed  by 
the  water  board  and  its  membera  in  their 
respective  official  capacities  in  a  determina- 
tion of  water  rights  does  not  confer  Judicial 
powers  or  duties  upon  the  board  or  each  of- 
ficers In  any  sense  as  Indicated  by  the  Con- 
stitution. Their  duties  are  executive  or  ad- 
ministrative in  their  nature.  In  proceedings 
under  the  statute  the  board  la  not  author- 
ized to  make  determinations  which  are  final 
in  character.  Their  findings  and  orders  are 
prima  facie  final  and  binding  until  changed 
In  some  proper  proceeding.  The  findings  of 
the  board  are  advisory  rather  than  authori- 
tative. It  is  only  when  the  courts  of  the 
state  have  obtained  Jurisdiction  of  the  sub- 
ject-matter and  of  the  persons  interested 
and  rendered  a  decree  In  the  matter  dete^ 
mining  such  rights  that,  strictly  speaklag, 
,an  adjudication  or  final  determlnatlcm  Is 
made.  It  might  be  said  that  the  duties  of 
the  water  board  are  quasi  Judicial  in  their 
character.  Such  duties  may  be  devolved  by 
law  on  boards  whose  principal  duties  are 
administrative.  As  said  in  Reeta  v.  Uicb- 
Igan,  188  V.  S.  506,  507,  23  Supi  Ct  390;  891 
(47  L.  Ed.  563): 

"Indeed.  It  not  infrequently  happens  that  a 
full  discharge  of  their  duties  cocopela  boardB,  or 
offlcers  of  a  purely  ministerial  character,  to  con- 
sider and  determine  questions  of  a  legal  nature. 
Due  process  is  not  necessarily  judicial  process." 

Many  executive  offlcers,  even  those  com- 
monly known  as  purely  administrative  offi- 
cers, act  judicially  in  the  performance  of 
their  oSictal  duties,  and  In  bo  doing  do  not 
exercise  Judicial  powers  as  the  words  are 
commonly  used  and  as  they  are  used  in  tbe 
organic  act  in  conferring  Judldai  powers 
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•D  vedlied  tiitnuMla.  State  t.  GDrralUa  ft 
G.R.B.,  B9Or.4S0^U7Pac.980;  Patterson 
T.  N.  T.  Co.,  170  m.  App.  601.  Sll;  PwdA» 
T.  Hasbxonck.  11  Utab,  291,  30  Pac  018.  In 
Waahlncton  tiie  paMic  utilities  act  was  held 
Mt  t6  confer  Jodidal  or  legislatlTe  pow«m 
gpon  admtniBtratlTe  officers.  State  t.  Supe- 
rior Court,  07  Wasb.  37,  120  Fac.  861,  Aon. 
Ca&.  1013D,  78.  In  Wisconsin  tbe  Industrial 
cammission  was  held  to  be  an  «dministratlTe 
body,  the  court  saying: 

"It  is  an  adminiatratlTe  body  or  arm  of  the 
COTemment,  which  ia  the  course  of  its  adminis- 
trtdon  of  a  law  is  empowered  to  ascertain  some 
qaestions  of  fact  aad  apply  the  existing  law 
Uterete,  and  in  so  doing  acts  quasi  judiaally ; 
bat  it  ia  not  tberdty  vested  with  judicial  power 
in  tbe  constitutional  sense."  Borgnis  t.  Fallc 
Co.,  147  Wis.  858;  18S  N.  W.  210.  87  Ll  R  A. 
(K.  a)  488. 

See  Stettler  t.  O'Hara,  138  Pac  T4S.  Ibe 
duties  of  the  board  of  control  are  ^mllar  to 
those  ot  a  retoree  appointed  by  the  court 
Tbe  powers  and  duties  of  the  three  prind- 
ptl  dlTlBloiiB  of  the  state  goT^nment.  legis- 
latlTe, executive,  and  judicial,  are  necessarily 
sometlmea  blended  to  a  Umited  eztait  The 
preserratlon  of  lines  between  them  Is  the 
fimdamental  Idea  "In  tbe  organic  act,  and  tbe 
coDtliiuaiice  of  regulated  liberty  depends  on 
">"'"1'fl'n1nc  these  boundaries.  WUloughby 
on  the  Constitution,  vol.  2,  f  7^ ;  Biggs 
McBride.  17  Or.  640,  648,  21  Pac.  878,  B  L. 
R.  A.  115.  Delegation  of  powers  to  boards 
or  commlsGdous  has  generally  been  sustained 
by  the  courts  throughout  tbe  country.  O.  B. 
*  N.  Co.  T.  Campbell  (C.  C.)  173  Fed.  957; 
Portland  By.  U  ft  P.  Go.  t.  Railroad  Commla- 
sion,  56  Or.  468,  105  Pac.  700,  109  Plac.  273. 

The  separation  of  the  powers,  both  state 
and  national,  has  not  been  complete.  The 
practical  necessltlea  of  efficient  goTcmment 
prevent  a  complete  defined  division.  It  has 
been  necessary  to  vest  in  each  department 
certain  powers  which  primarily  should  not 
belong  to  It  Courts  establish  rules  of  prac- 
tice to  govern  procedure  therein,  and  thereby 
ia  a  certain  sense  exercise  l^lslatlve  funo- 
dons :  they  appoint  officers,  in  reality  execu- 
tive acta.  Courts  have  no  hesitation  in  per- 
forming ministerial  acts  if  aucHi  are  inciden- 
tal to  the  exercise  of  their  proper  judicial 
functions.  Legislation  of  recent  years  creat- 
ing commissions  for  various  purposes  such 
as  regulating  rates  of  public  utilities  Is  a 
familiar  instance  of  the  overlapping  of  gov- 
efDmeutal  functions.  In  many  respects  these 
acts  provide  for  the  performance  of  duties 
by  administrative  boards  Judicial  In  their 
nsture  or  quasi  judicial. 

Unless  the  suit  is  first  commenced  is  court 
and  the  cause  referred  to  the  board  under 
section  6635,  It.  O.  L.,  the  proceedings  be- 
fore tbe  board  are  not  initiated  by  tbe  filing 
of  a  complaint  or  pleading  setting  up  the 
rights  claimed.  A  mere  request  is  made  by 
one  or  more  water  naerB  upon  a  stream.  The 
board  Is  required  to  make  an  Investigation  to 
ssoertaln  whether  or  not  the  conditions  Jus- 
144P^-88 


tlfy  proceeding.  In  carder  to  obtain  Injunc- 
tive rdtof  OT  to  ezerdse  the  right  of  eminent 
domain,  resort  must  be  had  to  the  courts.  In 
a  proceeding  before  the  board,  prorision  is 
made  for  an  Impartial  examination  and  meas- 
urement of  the  water  in  a  stream,  of  tbe 
ditches  and  canals,  and  of  the  land  suscepti- 
ble of  Irrigation,  and  for  the  gathering  of 
other  essential  data  by  the  state  engineer, 
including  the  preparation  of  maps,  all  to  be 
made  a  matter  of  record  In  the  office  of  the 
state  engineer,  as  a  foundation  for  such  hear* 
Ing  and  to  facilitate  a  proper  understanding 
of  the  rights  of  the  parties  interested.  Un- 
der the  old  procedure  such  Information  was 
often  omitted.  When  measurements  were 
made  by  the  varloos  parties  to  a  suit  they 
were  nearly  always  made  by  different  meth- 
ods and  were  confiictiDg.  Tba  other  evidence 
In  x-egard  thereto,  being  mere  estimates,  ren- 
dered a  determination  extremely  difficult  for 
the  court  and  of  questionable  accuracy  and 
value  when  made.  To  accelerate  the  devel- 
opment of  the  state,  to  promote  peace  and 
good  order,  to  minimize  the  danger  of  vexa- 
tious controversies  wherein  the  shovel  was 
often  used  as  an  Instrument  of  warfare,  and 
to  provide  a  convenient  way  for  tbe  adjust- 
ment and  recording  of  the  rights  of  the  vari- 
ous claimants  to  the  use  of  the  water  of  a 
stream  or  other  source  of  supply  at  a  reason- 
able expoise,  tbe  state  macted  the  law  of 
1009,  thereby  to  a  limited  extent  calling  In- 
to requisition  its  police  pow».  By  proceed- 
ing in  accordance  vrlth  the  statute,  wh«i  the 
matter  Is  presented  to  the  court  for  judicial 
action,  it  is  in  an  Intelligible  form.  The 
water  board  and  state  may  then  be  r^re- 
aented  by  counsel.  liberal  provision  is  made 
for  all  interested  parties  to  be  notified  and. 
heard. 

In  the  inmceedlng  under  conslderatton  we 
are  not  to  pass  upon  the  right  of  any  parties 
exo^t  those  wlmm  tbe  record  shows  to  have 
been  duly  served  with  process  or  to  have  ap- 
peared in  the  proceeding,  L^Bngwell  v.  Lane 
County,  04  Or.  144, 161, 129  Pac.  638.  About 
98  persons  and  corporaUons  have  submitted 
their  claims  for  adjudication.  Mr.  Justice 
Bean  uses  the  following  language  in  the  case 
of  In  re  BUvles  River  (D.  C.)  199  Fed.  p.  601: 

"Now  the  preliminary  proceedings  before  the 
state  board  of  control.  In  taking  teatimoDy  and 
making  findings  of  fact  concerning  the  rights 
of  the  various  clalmnnts  to  the  waters  of  a  given 
stream,  are.  In  my  Judgment,  not  Judicial,  hot 
rather  admmistrative." 

[2,  S]  Presumptions  are  in  favor  of  the  va- 
lidity of  the  act  A  t&lr  construction  will 
give  nearly  all  of  Its  provisions  force  and 
effect  That  a  oonstructimt  which  will  toid 
to  sufdi  an  attalnmrat  should  be  given  a  stat- 
ute is  a  well-settled  prhndple  of  law. 

Section  1.  ardde  8.  of  tha  Gonatitutlon  la 
as  follows: 

"The  powers  of  the  government  shall  foe  divid- 
ed into  three  separate  departments — the  legisla- 
tive, the  executive,  including  the  administrative, 
and  the  Judicial :  and  no  person  charged  wiUi 
official  d^ttss  under  one  of  these  departments 
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■lull  eyerdM  any  of  flu  foncdoxu  of  another, 
except  OS  in  tbu  Oonititntion  e^tMBly  pro- 
Tided." 

Section  1,  article  7,  of  the  Gonstitiitlon,  as 
amended  November  8, 1910  (Laws  1811,  ^  7), 
provides  In  part  that: 

"Tiie  Judicial  power  of  the  Btate  shall  be  Test- 
ed in  one  Supreme  Court  and  ia  auch  other 
courts  as  ma;  from  time  to  time  be  created  by 
law." 

The  statute  In  question  does  not  contra- 
vene either  of  these  sections  of  our  organic 
law. 

The  law  of  1909  has  been  recognized  by 
this  court  as  having  force  in  the  following 
cases:  Cooklnham  v.  Lewis,  58  Or.  484,  114 
Pac.  88, 115  Pac.  S42 ;  Wattles  v.  Baker  Coun- 
ty, 59  Or.  255,  117  Pac  417;  Pac.  Live  Stock 
Co.  T.  Davis,  60  Or.  268,  119  Pac  147;  Prln- 
gle  Falls  Electric  P.  Co.  v.  Patterson,  65  Or. 
474,  128  Pac  820,  132  Pac  527 ;  Claypool  v. 
O'Neill,  65  Or.  611,  1S3  Pac  849;  In  re 
SchoUmeyer,  138  Pac  211.  Tbe  statute  has 
also  been  given  effect  In  sereral  cases  by 
the  United  SUtes  Court  for  the  District  of 
Oregon. 

[4  ]  It  la  next  urged  by  these  two  appellants 
that  the  act  is  In  violation  of  article  4, 1  20, 
requiring  that: 

"Every  act  Bhall  embrace  bat  one  subject,  and 
matters  properly  connected  therewitt^  which 
subject  shall  be  expressed  In  the  title." 

It  Is  not  essential  that  fba  legidattve  title 
to  an  &ct  shall  specify  with  particularity  all 
the  different  provisions  of  the  act  It  is 
snfflctent  If  the  general  subject  of  the  act' 
is  contained  In  the  title  and  is  a  fair  index 
to  the  legislation  proposed,  and  If  all  the  pro- 
visions of  the  act  are  germane  to  antb  sub- 
ject and  do  not  relate  to  matters  wholly 
.foreign  thereto.  Clemmensen  v.  Peterson,  35 
Or.  47,  56  Pac  1015;  Spaulding  Logging  Co. 
V.  Independence  Imp.  Co.,  42  Or.  394,  71  Pac 
132. 

[B]  The  title  to  the  act  set  out  above  is 
Bufflciently  broad  to  embrace  within  the 
terms  of  the  act  ai^  provision  which  the 
Legislature  had  the  power  to  enact  relating 
to  a  system  for  the  regulation,  control,  dis- 
tribution, use,  and  right  to  the  use  of  water, 
and  for  a  determination  of  rights  thereto. 
State  V.  Shaw,  22  Or.  288,  29  Pac  1028; 
State  V.  PorUand  Gen.  Blec  Co.,  62  Or.  502, 
95  Pac  722,  98  Pac  160 ;  Escott  v.  Crescent 
Coal  &  Nav.  Co.,  56  Or.  190,  106  Pac  462. 
As  we  view  It,  the  signification  and  not  the 
validity  of  the  main  provisions  of  the  act 
is  the  chief  questloD. 

[6,  7]  It  Is  claimed,  also,  that  the  act  Is  In 
contravention  of  the  constitutional  provision 
that  no  person  shall  be  deprived  of  his  prop- 
erty without  due  process  of  law.  This  indis- 
pensable constitutional  safeguard  should  be 
carefully  applied  and  never  infringed  upon. 
If  any  clause  of  the  act  in  question  is  not 
in  consonance  therewith,  its  effect  should  be 
eliminated,  or  else  It  should,  if  condstent, 
be  given  an  application  in  conformity  with 
the  letter  and  aplrit  of  tba  organic  law.  ^nu 


.(Or. 

first  section  of  the  act  dedues  that  notblng 
therein  contained  shall  be  so  construed  as 
to  take  away  or  impair  the  vested  right  ot 
any  cme  to  any  water;  and  section  70^  sub- 
dlT.  1,  Is  to  the  same  eStwA.  Anj  aroiopria- 
tlon  ct  water  nnder  tiie  provlalons  of  ^bo  act 
is  thereby  made  subject  to  Bn<dL  condition. 
In  the  absence  of  sn<di  l^lslative  announce- 
ment the  lawmakers  have  no  power  to  de- 
stroy such  a  right  The  main  purpose  of  the 
law  is  to  protect  water  rights  and  to  pro- 
mote the  utilization  of  the  same.  The  right 
to  the  use  of  water  ia  a  valuable  property 
right  guaranteed  to  every  citizen.  It  can- 
not be  arbitrarily  nor  unreasonably  interfer- 
ed with  by  the  legislative  d^artment  of  tlie 
state. 

[8]  Water  rights,  like  all  otber  ri^ts,  ore 
subject  to  enich  reasonable  regulations  as  are 
essential  to  the  general  welfare,  peace,  and 
good  order  of  the  citizens  of  the  state,  to  the 
end  that  the  use  of  water  by  one,  however 
absolute  and  unqualified  his  right  thereto, 
shall  not  be  injurious  to  the  equal  enjoyment 
of  others  entitled  to  the  equal  privilege  of 
using  water  from  the  same  source,  nor  inju- 
rious to  the  rights  of  the  public  State  v. 
MuUer,  48  Or.  262,  85  Pac  855,  120  Am.  St 
B^.  88,  11  Ann.  Cas.  88 ;  Muller  v.  Oregon. 
208  U.  S.  412, 28  Sup.  Ot  824,  66  L.  Sd.  834: 
Oonunoowealth  Alger,  7  Oosh.  O^aas.) 
58,84. 

"It  is  within  the  undoubted  power  of  state 
Legislatures  to  pass  recording  acts  by  whidi  the 
elder  grantee  shall  be  postponed  to  a  younger,  if 
the  prior  deed  ia  not  recorded  within  the  Ifmlted 
time."  Jackson  ex  dem.  Hart  v.  Lampfaire,  3 
Pet  280,  7  L.  SSd.  679;  Farm  Invest.  Go.  v. 
Carpenter,  supra;  White  v.  Farmer's  High 
Une  Canal  ft  Beservoir  Oo.,  22  Colo.  Ul.  43 
Pac  1028,  81 B.  A.  82& 

[I]  The  requirements  of  the  statute  that 
water  users  upon  due  notice  shall  take  meas- 
ures for  the  ascertainment  certifying,  and 
recording  of  their  water  rights  are  not  arbi- 
trary, unreasonable,  nor  unduly  burdeosome. 
The  main  provisions  of  the  law  should  be 
enforced.  They  are  salutary  and  in  the  in- 
terest at  an  orderly  regulation  of  the  use  of 
water  to  be  made  by  skilled  officers  ^nho  bare 
peculiar  knowledge  In  that  line. 

[11-131  The  objections  to  the  process  are 
evidently  directed  to  that  part  of  sectiw  34 
referring  to  persons  who  are  interested  in 
the  water  of  a  stream  upon  which  an  inves- 
tlgation  and  determination  are  made,  upon 
whom  no  service  of  notice  is  had.  Section  33 
in  effect  declares  a  decree  of  the  court  con- 
firming a  determination  of  the  board  to  be 
conclusive  as  to  claimants  lawfully  embraced 
in  the  detentUnation.  This  declaration  pre- 
cludes making  such  decree  or  order  of  deter- 
mination binding  and  conclusive  upon  any 
except  those  upon  whom  service  of  notice  has 
been  made  pursuant  to  the  statute.  Section 
34  states  that  it  is  the  duty  of  all  claimants 
when  such  proceedings  are  instituted  to 
submit  proof  of  their  claims.  The  latter 
part  of  this  section,  particularly  referring 
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to  Interested  parties  who  have  not  been  serr- 
ed  with  notice,  prorldea  Uiat  Bach  parties 
wbo  had  no  knowledge  or  notice  of  the  pen- 
dency of  the  proceedings  may  Intervene  upon 
equitable  terme  at  any  time  within  one  year, 
or  be  precluded  tiom  having  their  rights  ad- 
judicated In  sDcfa  proceeding;  tUat  Is,  the 
words  "any  such  claimant"  who  fails  to  snb- 
mit  proof  of  his  claim  and  Is  barred  and  es- 
topped frtun  subsequently  asserting  any  prior 
rights  refer  to  "existing  claimants  upon  the 
stream  or  other  body  of  water  lawtnlly  em- 
braced in  the  determination,'*  including  only 
those  who  have  been  duly  served  with  pro- 
cess. Such  construction  renders  each  clause 
of  these  two  sections  eflEtcadons.  The  stat- 
ute reqolres  notice  of  the  time  of  the  inves- 
tigation of  a  stream  by  the  state  engineer, 
and  of  the  time  and  place  of  taking  proof  of 
claims  to  water,  service  to  be  made  by  pub- 
lication and  registered  mall  30  days  prior  to 
the  examination  ot  the  stream  or  the  taking 
of  the  testimony,  and  notice  by  registered 
mail  of  the  time  and  place  ot  the  inspection 
of  the  evidence,  and  the  county  In  which  the 
determination  will  be  heard  by  the  circuit 
court  The  statute  also  requires  a  potlce  of 
contest,  stating  and  verifying  the  grounds 
therefor,  to  be  given  by  any  one  interested 
desiring  to  contest  any  of  the  rlj^ts  of  those 
wbo  have  submitted  their  evidence  to  the 
superintendent  That  officer  ts  directed  to 
notify  the  contestant  and  conteetee  of  the 
time  and  j^ce  ot  th«  bearing.  This  notice 
rnnst  be  served  and  a  return  thereof  made  In 
the  same  manner  as  a  summons  Is  served  and 
returned  In  the  drcnlt  ooorta;  thereftnw  a 
coBf  oi  tlw  notLoe  (tf  contest  most  be 
served  upon  the  contestee  with  the  notice 
of  Gbe  hefulnffi  thus  Informing  the  party  ot 
the  basis  of  the  contest.  Under  the  amend- 
ment <Hr  1913  notice  ot  the  time  and  place 
of  the  bearing  of  the  determination  by  the 
drcnlt  court  must  be  given  by  tlw  aeoetary 
of  the  board  by  registered  mall  to  aU  dalin> 
tnts  who  have  appeared.  The  law  pioviaes 
tbat  tile  proceedings  In  tba  courts  shall  be 
as  nearly  as  may  be  like  those  In  a  suit  In 
equity.  Ample  provision  Is  made  in  the  law 
for  a  notice  to  all  Interested  parties,  and 
that  they  may  be  duly  heard  in  court  It  la 
not  necessary  that  notice  be  given  ot  each 
step  in  the  proceedings. 

[13]  It  la  objected  that  the  law  does  not 
require  the  superintendent  to  sign  the  notice, 
but  we  do  not  so  construe  the  statute.  An 
unsigned  notice  is  not  a  notice  within  the 
purview  of  the  act 

[14j  Section  12  requires  that  the  notice  of 
examination  of  the  stream  and  ot  taking 
testimony  shall  be  published 

"in  two  issues  of  one  or  more  newspapers  haviog 
^eral  circulation  In  the  counties  in  which  such 
stream  Is  situated,  the  last  publication  of  said 
notice  to  be  at  least  thirty  days  prior  to  the  be- 
Kinuing  of  taking  testimony  by  said  division 
superintendent,  or  for  the  measurement  of  the 
Btream  by  the  State  engineer,  or  bia  assistant 
Hje   superintendent   taking   such  testimony 


slttU  have  (be  power  to  adjonm  the  taking  ot 
testimony  from  time  to  time  and  from  place  to 
plac&  to  suit  the  convenience  of  those  Inter* 
ested?" 

exception  Is  taken  tor  the  reason  that  the 
newspaper  in  which  the  publication  Is  made 
Is  not  required  to  be  printed  In  the  county. 
Section  57,  L.  O.  tU,  providing  fcur  the  publi- 
cation ot  a  summons,  does  not  make  audi 
requirement  The  substance  of  this  last- 
named  section  has  been  in  force  ever  since 
the  Oode  was  adopted.  It  is  the  pnbllcatlon 
ot  the  notice  tbat  is  essential.  The  place 
where  the  printing  la  done  is  not  a  matter  of 
Importance, 

[II]  The  word  "publish**  Is  defined  as  no 
make  pabllo;  to  make  known  to  people  In 
generaL  *****  Webster's  Dictionary. 
"To  issne  *  *  *  to  put  into  drcnlatlon.** 
7  Words  and  Phrases,  5847. 

[18]  It  would  seem  that  the  notice  by  reg- 
istered mall  should  be  sent  to  the  person's 
post  office  address,  as  tar  as  the  same  could 
be  reasonably  ascertained,  in  order  to  be  a 
compliance  with  the  statute  in  this  respect 
Our  established  practice  In  the  courts  aids  In 
eonstrolng  this  law.  The  manner  ot  service 
ot  process  Is  regulated  by  statute. 

[1 7]  It  Is  within  the  province  of  the  Legis- 
lature to  say  that  registered  mall  may  be 
used  as  a  means  of  conveying  a  notice,  when 
publication  is  also  required,  and  especially 
where  In  case  of  dispute  a  notice  of  contest 
Is  required  to  be  served  and  returned  the 
same  as  a  summons  in  an  action  In  the 
courts:  Farm  Investment  Co.  v.  Carpenter, 
supra;  Tyler  v.  Judges,  etc.,  175  Mass.  71, 
88  N.  E.  812,  51  U  R.  A.  433 ;  Town  of  Hinck- 
ley V,  Kettle  River  Co.,  70  Minn.  105,  72 
N.  W.  835.  The  act  is  not  Inimical  to  the 
organic  law  In  respect  to  due  process. 

[IS]  In  addition  to  the  amount  allowed  it 
the  Eastern  Oregon  fLanA  Company  claims 
the  right  to  the  water  of  Willow  creek  for  the 
purpose  of  overflowing  and  Irrigating  292.02 
acres.  It  is  shown  by  the  testimony  of  an  en- 
gineer that  this  land  Is  comparatively  level 
and  susceptible  of  Irrigation  in  ordinary  sea- 
sons by  means  of  overflow,  without  any  par- 
ticular exertion  on  the  part  of  the  company. 
It  was  carefully  surveyed  and  Is  described 
in  the  testimony.  The  overflow  of  these 
lands  is  analt^us  to  a  crude  manner  of 
irrigation  much  the  same  as  the  method 
adopted  by  other  Irrigators  on  this  stream 
system  at  an  early  day,  when  they  cut 
ditches  and  allowed  the  water  to  flow  Into 
the  sloughs  and  low  places  and  sublrrlgate 
their  lands.  It  is  unimportant  how  difficult 
or  with  what  ease  water  can  be  appropriated 
for  irrigation.  It  Is  tantamount  to  a  bene- 
flclal  use  and  Is  a  valuable  right  which 
should  not  be  Ignored.  Subject  to  the  gen- 
eral provision  hereinafter  made  for  an  in- 
crease during  the  flood  season,  and  subject 
to  ttie  rights  since  acquired  by  adverse 
user  and  the  like,  and  antagonistic  thereto, 
the  company  should  equitably  be  allowed 
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Qie  vsaal  amount,  &65  seeoid  feet  (date  at 
relative  priority  1887),  from  the  waters  of 
Willow  Greek  for  the  irrlgatlcm  of  the  follow- 
ing landa:  46.60  acres  in  the  N.  %  of  the 
N.  U  of  section  28,  88.68  acres  In  section  5, 
86  aorea  in  section  13,  41  acres  In  section  25, 
all  In  township  16  8^  range  43  EL,  W. 
and  80.74  acres  in  section  16,  township  17  S., 
range  44  B.,  W.  H.  This  Is  a  reasonable 
nee  of  the  watn  for  the  Irrigation  of  sudi 
lands.  We  deem  the  conditions  as  to  these 
lands,  as  shown  by  the  evidence,  to  be  ez- 
ceptbma],  and  btileve  the  right  of  all  will 
in  this  manner  be  conserved.  This  may  en- 
tall  the  expense  of  Installing  measuring  de- 
vices and  Blight  Inconvenience  of  trivial 
consequence,  to  which  question  we  have  al- 
ready alluded.  The  methods  relied  upon  by 
the  Eastern  Oregon  SAnd  Company  In  the 
use  of  water,  as  well  as  similar  use  made 
by  other  irrigators  In  former  years,  Is  waste- 
ful. It  Is  often  permitted  as  a  privilege 
and  not  as  a  right,  while  It  can  be  exercised 
without  Injury  to  any  one.  Hough  r.  Porter, 
supra.  The  taws  of  the  state  and  public  pol- 
icy alike  deman(j  that  all  waters  available 
for  irrigation  purposes  must  be  conserved 
and  used  in  a  manner  that  will  permit  of  the 
highest  development  of  the  agricultural  and 
other  resources  of  the  state.  The  best  meth- 
ods for  the  application  of  water  to  the  land 
should  be  used.  No  person  should  be  allowed 
more  water  than  Is  necessary  when  applied 
by  a  pr<^r  system;  this,  in  order  that  a 
lai^^  area  may  be  made  productive  by  the 
extended  application  of  such  water.  All 
the  rights  adjudicated  In  these  proceedings 
are  subject  to  this  rule. 

[Ill  In  support  of  Its  claim  the  company 
contends  that  the  law  of  riparian  rights  rec- 
<^ized  In  this  state  at  the  time  tike  appel- 
lants' land  passed  out  of  the  government 
should  govern  their  rights  and  cannot  be  af- 
fected by  appropriations  made  subsequent  to 
that  time  except  as  sucti  appropriation  rights 
have  become  vested  by  consent,  purchase,  or 
adverse  user. 

The  common-law  rule  as  to  a  riparian  own- 
er Is  stated  by  Chancellor  Kent  (8  Eenfs 
Com.  1  439)  as  follows: 

"Every  proprietor  of  lands  on  the  baobs  of  a 
river  has  naturally  an  equal  right  to  the  use 
of  the  water  which  flow*  In  the  Btrwun  adjacent 
to  hia  lands,  as  it  was  wont  to  run  (currere 
solebat)  without  diminution  or  alteration.  No 
proprietor  haa  a  right  to  use  the  water,  to  the 
prejudice  of  other  proprietors,  above  or  below 
olm,  onless  he  has  a  prior  ri^t  to  divert  it, 
or  a  title  to  some  exclusive  enjoyment.  He  haa 
no  property  in  the  water  itself,  but  a  simple 
usufruct,  while  it  passes  along.  'Aqua  currit 
et  debet  cnrrere  nt  currere  solebat'  is  the  lan- 
guage of  the  law.  Thooiih  he  may  use  the  wa- 
ter while  it  rUDB  over  his  land  as  an  incident 
to  the  land,  be  cannot  unreasonably  detain  it,  or 
give  it  another  direction,  and  he  must  return  it 
to  its  ordinary  channel  when  It  leaves  his  es- 
tate." 

This  rule  prevails  In  the  state  of  Oregon 
only  to  a  limited  extent  The  old  rule  of 
"oNitinuoua  flow"  has  beat  ^flny^l  by  caa- 


tom  and  crystallized  Into  express  law  by 

statute.  It  la  stated  in  efCect  in  U.  S.  ▼.  Blo 
Qrande  Inlg.  Co.,  174  0.  S.  690^  7Q2. 19  Sop. 
Ot  770;  48  U  Ed.  1136,  that  this  rale  obtains 
in  those  states  in  ttie  United  States  wlii(di 
.have  simply  ad<qited  the  canuncm  law.  It 
Is  also  true  undoabtedly  Qiat  a  state  may 
diange  Its  ■  oommon-law  role  as  to  ervj 
stream  within  its  dominion  and  permit  the 
approprlaUoo  of  the  flowing  waters  for  each 
purposes  aa  it  deems  wise.  In  tbe  absence  of 
the  consCTt  of  Congress  this  authority  is  lim- 
ited: (1)  So  that  tbe  state  cannot  destroy 
the  right  of  the  United  States  to  water  nec- 
essary for  beneficial  uses  for  govemmoit 
property ;  and  (2)  it  is  limited  by  the  supe- 
rior power  of  the  general  government  to  pre- 
vent interference  with  the  navigation  of  nav- 
igable streams. 

In  1891  the  Legislature  of  Uils  state  pass- 
ed an  act  (Laws  1891,  p.  52)  declaring  that 
the  use  of  the  waters  of  the  lakes  and  run- 
ning streams  of  the  state  of  Oregon  for  gen- 
eral rental,  sale,  or  distribution,  for  parposes 
of  Irrigation,  for  household  and  domestic  con- 
sumption and  watering  live  stodK  upon  dry 
land  of  4110  state  la  a  public  ns^  and  tbe 
right  to  collect  ratta  or  couuwnsattiHi  for 
such  use  of  the  water  is  a  franchise,  and 
granting  to  corporations  or^udsed  tor  such 
purposes  tbe  right  to  appropriate  vreter  and 
cond«nn  the  rights  of  riparian  prpprietoia 
upon  the  lake  or  stream  from  which  mch  ajf- 
propriation  Is  made.  This  ri^t  to  condemn 
has  been  ezerdsed.  Umatilla  Irrig,  Oa 
Bamhart,  22  Or.  889,  80  Fac.  87. 

By  Act  Cong.  July  26,  1866,  c  262,  14 
Stat  263,  i  9;  section  2889,  B.  8.  U.  S.,  7 
Fed.  Stat  Ann.  1090;  1098  (0.  8.  Oomp. 
St  1913,  I  4647),  ^rtunever  rights  to  the 
use  of  water  for  mining,  agricultural,  man- 
ufacturing or  other  purposes  have  vested 
and  accrued  by  priority  ot  possesslcni  and 
are  at^owledged  by  local  cnstoms,  lawa,  aad 
decisions  of  courts,  the  same  are  recognised 
and  protected.  Tliis  act  eetabUahed  no  new 
right  The  practical  oonstmction  ot  this 
statute  has  been  that  as  long  as  the  land 
belonged  to  the  United  States  the  water  flow- 
ing over  tbe  same  was  subject  to  appropria- 
tion for  any  of  the  purposes  named  when 
such  appropriation  was  recognized  by  the 
local  customs,  laws,  or  decisions  of  the 
courts ;  but  If  tbe  water  was  not  so  appro- 
priated, it  was  not  subject  to  appropriation 
after  tbe  land  over  which  it  flowed  became 
private  property.  Davis  v.  Chamberlain,  61 
Or.  304,  315,  98  Pac  164;  Broder  v.  Water 
Co.,  101  U.  S.  274,  25  L.  Ed.  790 ;  Rio  Grande 
Western  R.  E.  Co.  v.  Telluride  P.  &  T.  Co., 
16  Utah,  125,  137,  61  Paa  146;  Benton  v. 
Johncox,  17  Wash.  277,  287,  49  Pac.  495,  39 
L,  R.  A.  107,  61  Am.  St  Rep.  912;  Sturr  v. 
Beck,  133  U.  8.  641,  10  Sup.  Ot  860,  33  L. 
Ed.  761. 

[20]  By  Act  March  3,  1877,  c.  107,  19  Stat 
377,  known  as  ths  Desert  Land  Act,  6  Fed. 
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Stit  Ann.  S9S  (D.  &  Gomp.  St  191S,  ||  4674- 
4680)  it  wms  provided  In  part  aa  ftdlows: 

"^at  tb*  ri^t  to  tfae  tue  of  water  hj  the  per- 
■OD  10  condtictiiic  thfl  same,  on  or  to  anr  tract 
tt  desert  land  <n  640  acres,  shall  depend  upon 
bona  fide  primi  appropriation;  and  racli  rikfat 
Aill  not  excead  toe  amount  of  water  actaally 
appropriated,  and  oecessarllT  aaed  for  the  par^ 
poM  of  irrigation  and  reclamation:  and  all 
■nrplns  water  over  and  above  such  actual  ap- 
propriation and  nse,  together  with  tfae  water  of 
all  lakes,  riven  and  other  sources  of  water  sap- 
plr  npoD  the  pnblic  lands  and  not  navigable, 
shall  remain  and  be  held  free  for  the  appropria- 
tion and  use  of  the  pablic  for  irrigation,  min- 
ine  and  mBnafactoring  parpoaea  subject  to  ez- 
isdns  TitAta." 

ntle  to  the  land  of  ttie  Baatem  Oregon 
LaDd  Company  passed  from  the  goremment 
prior  to  tbia  act;  therefore  its  rights  are 
not  affected  thereby.  Hough  v.  Porter,  61 
Or.  81fl^  96  Pac.  732,  08  Pac.  108S,  102  Pac. 
728. 

[21]  It  la  said  by  Judge  Bean,  in  the  case 
of  E.  O.  L.  Co.  T.  Willow  River  Land  A  Irrlg. 
Co.,  decided  by  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Oregon,  Novem- 
ber 10.  1910.  187  Fed.  466: 

"Hie  general  doctrine  of  riparian  rights  Is 
too  firmly  established  in  this  state  to  be  shaken 
BOW  by  jadicial  decision.  It  is  useless  to  dte 
anthonties.  The  riparian  proprietor  Is  entitled 
to  the  ordinary  •  *  •  flow  of  a  stream  as 
lone  as  It  is  of  any  beneficial  nse  to  him,  and 
thia  may,  under  some  drcDmstanees,  indnda 
flood  or  overflow  waters  *  *  *  to  ba  amtlo- 
ipated  daring  ordinary  seasons.'* 

Pacific  Live  Stock  Oo.  v.  Davis,  60  Or.  256, 
119  Pac  in,  WM  m  cue  In  iridcSi  Out  ooodi- 
tfagw  and  the  location  of  the  land  were  very 
mDcb  Ube  thoae  In  tba  caaa  at  bar.  A  x^uul* 
an  proprietor  cannot  lay  claim  to  the  ondladn- 
isbedflowof  a  stream  without  actual  oae  sim- 
ply becanK  It  adds  beaoty  to  the  onflook.  4 
Kinn^  <m  Iir.  1  19701  A  ilpaxian  owner's 
right  to  water  for  irrlgatbm  la  limited  to  the 
amount  mtta  naeded  and  naed.  so  tbat,  to 
determine  tiiat  fact,  the  axnonnt  of  land  lr> 
rigated,  the  character  of  the  soil,  and  the 
amonnt  of  water  needed  per  acre  most  be 
known.  Hedges  r.  Riddle,  88  Or.  207,  127 
Pac  S4& 

[121  In  Jones  t.  Oonn,  89  Or.  80,  04  Pac. 
S5S,  66  Fa&  1068,  87  Am.  St  Bep.  684,  64  Ll 
R.  A.  630^  It  was  held  in  a  controvert  between 
riparian  picv^ietors  np<m  a  natnral  water 
cooree.  Quit  a  riparian  proprietor  has  a  right 
to  the  nse  and  enjoyment  of  the  water  that 
oatorally  flows  past  or  through  hla  land,  sub- 
ject to  the  rig^t  of  other  riparian  owners  to 
a  reasonable  use  thereof  for  domestic,  agri- 
cultural, and  manofactnrli^;  purposes,  pro- 
vided that  the  upper  proprietor  does  not  ap- 
propriate enough  to  substantially  injure  the 
common  right  whldi  each  proprietor  has. 
The  nature  and  extent  of  tbe  right  of  a  riim- 
rian  proprietor  to  Qie  water  of  a  stream 
for  irrigation  cannot  be  measured  by  any 
deflnlte  or  fixed  rule,  nor  can  the  amount 
of  water  which  he  is  entitled  to  use  for 
that  purpose  ordinarily  be  definitely  deter^ 
ailned;  it  being  neoesaarily  a  varying  qaaSf 


lUy,  depending  upon  the  nse  by  oOicr  pro- 
ptletfffB  and  whether  ita  nse  Um  will  Vb 
an  Injury  to  them.  The  doctrine  of  prior 
approifflatlai  and  riparian  rights  ia  not  so 
antagonlstto  that  they  may  not  exist  In  fb» 
same  locality.  A  aettlw  on  a  nonuavlgable 
stream  has  the  election  either  to  rely  upon 
his  rights  as  r^milan  pn^rietor  or  to  make 
an  appropriation  of  Oie  water  and  claim  aa 
an  appn^rlator,  but  be  cannot  do  both.  Wil- 
liams v.  Altnow,  61  Or.  277,  300;  96  Pac.  200, 
07  Pac.  689 ;  Grawford  v.  Hathaway,  00  Neb. 
764,  84  N.  W.  271;  Id.,  61  Neb.  317,  86  N. 
W.  803;  Id.,  07  Neb.  826,  98  N.  W.  781,  60 
U  B.  A.  888,  108  Am.  St  Rep.  647. 

[23]  Bvery  riparian  proprietor  la  wtltled, 
as  against  other  riparian  prt^rietors,  to  a 
reasonable  nse  of  tlie  water  of  a  nonnavlga- 
ble  stream  flowing  through  his  land,  and  aft- 
er 0w  natural  wants  of  all  have  hera  sup- 
plied he  may  make  a  reasonable  use  of  the 
snrplns  for  Irrigation  purposes  when  he  can 
do  BO  wiOiout  Infringing  npon  tfae  correspond- 
ing rights  of  the  other  proprietors.  Jones 
V.  Conn,  89  Or.  30,  64  Paa  856,  65  Pac.  1068, 
64  I*  R.  A.  630,  87  Am.  St  Rep.  684.  See, 
also,  Little  Walla  Walla  Irr.  Oo.  v.  Finis  Irr. 
Oo.,  62  Or.  848,  124  Pac.  066,  126  Pac  270; 
Sherred  v.  Baker,  63  Or.  28,  126  Pac.  826. 
It  was  held  In  Cavtness  v.  La  Grande,  60 
Or.  410,  421,  119  Pac.  781,  785,  that: 

"In  tbe  very  nature  of  things,  a  court  can- 
not flz  in  advance  by  its  decree  what  quantity 
of  water  will  be  reasonable  in  the  future  for 
the  nae  of  a  riparian  proprietor  dalmlng  the 
duty  of  water  in  that  eoaractar." 

Our  statute  was  copied  largely  from  the 
statute  of  Wyoming,  though  the  Constitution 
of  that  state  differs  from  onzs  In  that  r^- 
rian  ri^ts  have  nevw  been  recognised. 

[24]  In  tbe  arid  and  semlarid  lands  of  the 
West  the  early  home  bulldera  first  settled 
upon  the  streams  and  other  bodies  of  water. 
The  rights  of  such  people  to  a  reasonable 
use  and  benefit  of  the  water  flowing  over 
their  lands  which  they  have  appropriated  or 
used  for  a  beneficial  purpose  should  be  care- 
fnlly  considered  and  not  abn^ted.  Those 
obtaining  title  to  land  take  the  same  subject 
to  the  laws  then  prevailing  and  defining  the 
appurtenances  thereto.  When  such  r^hta 
have  become  vested,  they  cannot  be  taken 
away  by  legislative  enactment  nor  judicial 
decree.  Like  all  property  they  are  subject 
to  reasonable  regulation.  In  this  proceeding 
the  Easterii  Oregon  Land  Company  should 
be  awarded  no  additional  nse  of  water,  not 
having  shown  that  it  has  ever  applied  to  a 
beneficial  purpose  any  of  the  water  of  such 
stream  In  excess  of  the  amounts  above  speci- 
fied, or  that  It  desired  or  Intended  to  do  so, 
and  not  having  shown  what  part  of  Its  other 
land  is  susceptible  of  irrigation.  L.  O.  L.  | 
6686,  suhd.  2. 

[21]  It  is  contended  that  the  water  board 
proceeded  irr^larly  and  exercised  Its  func- 
tions erroneously  in  not  requiring  evidence 
in  support  of  Hie  statemoit  vt  dalms  submit* 
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ted  under  section  14,  and  that  this  was  sanc- 
tioned by  the  trial  coart  The  board  was  not 
gOTemed  entirely  by  such  BtatementB.  The 
ma  pa,  plata,  and  records  of  the  Investigation 
made  by  the  state  engineer  in  the  matter  un- 
der consideration  are  prima  facie  CTldenoe; 
therefore  there  was  some  evidence  in  regard 
to  such  claims  before  the  board.  It  would 
seem  that  it  any  error  In  this  respect  was 
committed,  it  was  cured  by  the  subseqineDt 
taking  of  over  1300  typewrlttra  pages  of  tes* 
tlmony  in  the  proceeding.  Otherwise,  if  any 
party  has  not  been  folly  heard,  he  should 
make  proper  application  for  such  hearing. 

[26]  The  board  of  control  In  Its  order  of 
determination  fixed  two  llmltati<ms  on  the 
amount  of  water  to  which  an  appropriator 
should  be  entitled,  namely,  a  continuous  flow 
of  not  to  exceed  ^/so  of  a  seomd  foot  for 
each  acre  of  land  or  an  amount  equal  there- 
to distributed  nnder  the  rotation  system. 
Tbe  circuit  court  eliminated  the  provision 
limiting  each  appropriator  to  ^/t*  of  a  cubic 
foot  per  second,  and  1^  bat  one  limitation 
of  S  acre  feet  per  acre  during  the  ir- 
rigating season.  We  tecognlm  the  great  diffi- 
culty In  6stal)Ushlng  the  du^  of  water. 
Willow  creek  Is  a  perennial  stream,  and  as 
soon  as  the  qirlng  floods  are  orer  the  creek 
is  dry  and  there  is  not  snfflt^t  water  to 
irrigate  any  large  body  of  land  withont  stoiw 
age.  The  time  of  these  floods  vaxim  accord- 
ing to  tlie  time  of  the  spring  thaws  of  eaxHi 
season.  In  order  to  irrigate  the  lands  dur* 
ing  the  time  sndi  water  Is  nmnlng;  It  Is  nec- 
essary to  have  a  sufitdent  head  of  water  to 
saturate  each  parcel  quickly.  Tbe  water 
board  found  that  ft  acn  feet  of  mter  la  aollt- 
dent  with  whlidi  to  Irrlgi^  1  acre  of  land 
daring  any  Irrigating  season ;  that  a  flow  of 
>/t«  of  a  second  foot  for  a  period  of  four 
mon^  wiU  supply  sndt  an  anurant  It  Is 
shown  by  the  erldence  that  daring  a  consid- 
erable  portion  of  such  four  months  there  Is 
but  very  little  water  In  the  credc  for  Irrigar 
tion  pnrpoMs,  and  in  order  that  a  proper 
ose  may  be  nude  of  the  water  during  the  so- 
called  flood  season,  we  deem  it  necessary  to 
allow  a  larger  amount  to  be  nsed  dnring  sodi 
tim&  In  order  to  properly  regulate  tlie  use 
of  the  water  of  this  stream  It  Is  necessary  to 
place  some  restriction  upon  the  amount  to 
be  nsed  at  any  one  time;  thfiKefonB;  for  the 
lands  to  be  Irrigated  as  provided  for  in  these 
proceedings,  the  amount  of  water  is  limited 
to  a  oontlnnoos  flow  luit  to  ezoectt  1/49  of  a 
second  foot  for  eadi  acre  of  land  during  the 
Irrigating  season  until  the  first  day  of  May 
ot  eadt  year,  and  thereafter  during  the  re- 
mainder of  the  irrigating  seas<m  the  amoont 
of  water  Is  limited  to  a  contlnnoas  flow  of 
not  to  exceed  Vso  of  a  secmd  foot  for  each 
acre  of  land,  not  to  exceed  3  acre  feet  per 
acre  during  any  Irrigating  season.  Tbs  vxo- 
vision  made  by  the  board  of  control  tor  a 
rotation  system  Is  approved. 

[>71  It  Is  urged  that  tbe  Irrigation  season 
sboold  not  commence  until  water  Is  actually 


required  for  the  growing  crops,  that  Is,  that 
Irrigation  should  not  be  allowed  except  when 
crops  are  being  grown  upon  tbe  land.  We  can- 
not accede  to  this  cont^tlon.  While  irriga- 
tion is  for  the  pnipose  of  growing  and  matur- 
ing crops,  trees,  grasses,  et&,  yet  such  use  Is 
the  ultimate  purpose  of  watering  the  land 
when  the  water  can  be  obtained,  evm  thongh 
it  be  prior  to  the  growth  of  the  crops,  or  what 
ia  usually  called  winter  irrigation.  It  has  Img 
been  the  castom  of  the  pe<®le  residing  upon 
the  stream  system  to  irrigate  their  lands  pre- 
paratory to  raising  crops  thereon  during  the 
seaaon  of  high  water,  or  the  so-called  flood 
season.  So  long  as  the  water  is  used  with- 
out unnecessary  waste  thereof,  the  pe(9le 
should  not  be  deprived  of  thla  right 

[21]  In  finding  No.  22  there  appears  to  be  a 
clerical  error  In  the  description  of  a  barrel 
siphon  of  the  Willow  River  Land  ft  Irriga- 
tion Company.  It  Is  described  as  carEylng 
50  second  feet  of  water  trora  the  canal  to 
Reservoir  No.  1.  This  la  corrected  to  read 
200  second  feet  The  water  board  found 
that  the  Willow  River  Land  &  Irrigation 
Company  was  entitled  to  a  priority  as  of 
1873  to  the  water  used  in  what  is  known  as 
the  "Company  Ditch."  The  drenit  coart 
changed  this  date  of  priority  to  1877.  The 
record  shows  that  the  ditch  was  commenced 
late  in  the  f&ll  of  1872,  was  conatmcted 
about  halfway  down  In  1873,  and  extended 
and  comideted  In  1877.  This  appellant  asks 
that  tbe  doctrine  of  relation  be  applied.  In 
tiw  adjudicatlfm  of  water  rl^ts  this  doctrliw 
has  fnqoentty  been  api^ed  by  this  coart. 
In  Whited  t.  OliTtai,  66  Or.  86,  lOS  Pac.  898, 
this  court  saidt 

"Arrangements  weie  made  In  1883,  whereby 
the  plaiutifft  joined  in  the  enlareement  and  ex- 
tension of  tbe  ditch  begun  by  Whited  in  1881, 
and  the  work  of  ralaiginr  and  extending  it,  to 
cover  their  lands,  was  diugenUy  pnwecnted  un- 
til its  completioo,  which  waa  aoeomplished  with- 
in four  yean  from  the  commencemeDt  thereof. 
This,  we  believe,  in  view  of  the  dlfficnlties  en- 
eouDtered  In  Its  construction,  and  other  cIp- 
eumataiuwB  dlsdosed  by  tbe  reoord,  was  wtthia 
a  reasonable  time.  *  *  *  It  is  well  settled  in 
this  state  that,  under  such  circumstances,  plain- 
tiffs' rights  relate  back  to  the  commencement 
of  their  work  In  1883.  •  •  •  " 

See,  atoo,  Nevada  Ditch  Oa  v.  Bennett,  80 
Or.  00,  46  Pac.  472,  eO  Am.  St  Bep.  777;  2 
Kinney  on  Irr.  A  Water  Bights  (2d  Bd.)  { 
744.  It  Is  not  qtiestltmed  but  that  the  work 
was  prosecuted  with  reasonable  dlUgoice, 
taking  into  conslderatl<»  the  mrroundlng 
conditions  at  that  time.  The  priority  for 
this  ditch  as  fixed  by  tht  wat«r  board  aa  of 
1878  Is  approved. 

.  Willow  River  Land  ft  Irrigation  Gmpany. 

Tbim  company  Is  the  owner  of  iriiat  la 
known  as  the  "Willow  River  Project,"  con- 
sisting of  reservoirs  for  storing  and  conserv- 
ing the  waters  of  Willow  creek  and  Its  tribn- 
taries  and  an  extensive  system  of  canals  and 
distributing  ditches,  together  with  several 
thousand  acres  of  land,  representing  an  ex- 
penditure of  approxlniately  t%000^000  in  land 
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and  Irrigation  ■y«tem.  ^Hwi  ayBtem  la  wab- 
8taiiUtIl7  oomi^eted.  It  was  constracted  for 
Uw  poipose  of  extendlns  the  use  of  tbe  wa- 
ten  appropriated  to  tin  reclamatlaii  of  large 
tncta  of  arid  lands  not  heretofore  Irrigated. 
The  company  la  now  Mining  and  extending 
a  laigereservohr  gmerallr  known  as  Qw"!!!)- 
per  BeBeTrtOXt"  or  "Reserviidr  Na  3/'  The 
dam  and  outlet  Is  constructed^  across  fba  main 
channel  of  Willow  creek,  and  from  the  dam 
the  reserrolr.  extends  In  a  northwesterly  di- 
rectkm  on  either  side  of  the  creek,  coverli^ 
an  area  of  more  than  1^200  acres  and  having 
a  storage  capacity,  when  fully  completed,  of 
approximately  67,000  acre  feet.  From  this 
reservoir  the  waters  will  be  discharged  Into 
the  main  channel  ot  Willow  cre^  and  carried 
to  what  Is  commonly  known  as  "Besemlr 
Na  2,"  the  dam  of  which  Is  cmistmeted 
aonss  the  main  duumel  of  Willow  creek  at 
which  point  the  waters  stored  in  reservoir 
Na  3,  and  other  vraters  flowing  In  the  creek, 
are  diverted  to  a  canal  mnnlng  In  a  sonth- 
easteriy  direction  from  the  dam  on  the  west- 
erly side  of  WUlow  creek,  with  a  caj^dty  of 
200  cable  feet  per  secmd.  This  canal,  which 
continues  in  a  sonthw^  and  southeasterly 
direction,  divides  into  two  brandies,  one  of 
which  Is  known  as  the  "High  Una  Canal" 
with  a  carrying  capacity  of  SO  coble  feet  per 
second,  and  the  other,  known  as  llie  "Low 
Une  Oanal,"  ccmthnies  in  a  aoathei^  dlieo- 
tloD,  with  a  capacity  of  200  coble  feet  per  see* 
ood  to  a  reeOT<rir  knovra  as  "Pole  Greek 
Reservoir."  Otte  works  omslst  of  flnmes,  si- 
phons, canals,  numerous  laterals  and  service 
ditches  for  the  purpose  of  distributing  the 
waters  to  about  20,000  acres  of  land.  This 
company  has  also  constructed  ditches  and 
canalB  diverting  the  waters  of  Black  creek 
and  Pole  creek.  It  also  has  a  canal  carr>-lug 
the  water  from  Its  Low  Line  canal  to  the 
head  of  what  is  commonly  known  as  the 
"Locbett"  or  "Company  Ditch." 

[21]  The  Eastern  Oregon  Land  Company 
and  the  Lower  WUlow  Creek  Water  Users' 
Association  object  to  the  sufficiency  of  the 
notice  of  appropriation  by  the  WIllowi  Biver 
Land  &  Irrigation  Company,  upon  which  the 
latter  bases  Its  rights  to  a  considerable  ex- 
tent. In  August,  1910,  an  amended  notice 
was  flled  perfecting  the  former.  Similar  ob- 
jections to  this  notice  were  urged  before  the 
United  States  Courts  for  the  District  of  Ore- 
gon in  Eastern  Oregon  Land  Co.  v.  Willow 
River  Land  &  Irrig.  Co.  (C.  C.)  187  Ted.  466, 
and  In  the  same  case  on  appeal  before  the 
Circuit  Court  of  Appeals,  204  Fed.  616,  122 
C.  C.  A.  636.  The  notice  was  held  sufficient 
U  spedfles  the  point  of  diversion,  which  It  Is 
claimed  Is  not  sufficiently  specific,  as  the 
3.  W.  %  of  the  N.  W.  %  of  section  27,  wlien 
It  should  have  been  the  S.  W.  %  of  the  S.  W. 
^4  of  that  section.  The  map  In  evidence 
shows  that  the  only  portion  of  section  27 
crossed  or  approached  by  the  creek  Is  the  S. 
W.  14  of  the  S.  W.  Vt,  and  that  the  S.  W. 
14  of  the  N.  W.  ^  of  that  section  is  nearly 


a  half  mile  from  the  creek.  This  clearly  in- 
dicates a  clerical  error.  In  Qie  absence  ct 
any  intervening  right  whic^  had  been  prej- 
udiced on  account  of  sdxii  a  defect  we  Imld 
the  notiotf  to  be  snffldent 

[31]  It  is  also  contended  that  the  Willow 
Blver  Land  ft  Irrigation  Company  failed  to 
comply  with  section  6529,  I*  O.  L.,  requiring 
a  map  to  be  filed,  and  that  the  general  route 
of  the  dltdi  or  canal  as  described  in  the  no- 
tice was  not  followed  in  the  construction  of 
the  canaL  Subdivision  7  of  section  6595,  L. 
O.  L.,  providei: 

"And  where  appropriatioiiB  of  water  hereto* 
fore  attempted  have  been  undertaken  -  in  good 
faith,  and  the  work  of  construction  or  improve- 
ment thereunder  has  been  in  good  faith  com- 
menced  and  diligently  proeecnted,  rach  appro- 
priations shall  not  be  set  aside  or  avoided,  in 
proceedings  under  this  act,  because  of  any  ir* 
regularity  or  InsafficIeDcy  of  the  notice  by  law, 
or  In  the  nianner  of  posDoi^  recording,  or  pub- 
lication thereof 

The  informalities  in  the  proceedings  taken 
to  appropriate  the  water  of  Willow  creek  by 
the  Willow  River  Land  ft  Irrigation  Com- 
pany undw  the  (dd  law  were  cored  by  the 
Bubdivlslon  set  forth  above.  We  think  it  is 
shown  by  the  testimony  that  the  appropria- 
tions of  water  made  by  this  company  were 
undertaken  In  good  faith,  and  that  construc- 
tion was  commenced  and  diligently  prosecut- 
ed. It  is  undisputed  that  the  company  ex- 
pended about  $1,200,000  on  the  irrigation  sys- 
tem. The  law  of  1801,  under  which  the  pro- 
ceedings by  the  Willow  Blver  Land  ft  Irri- 
gation Company  were  commenced,  provides 
that  the  notice  shall  contain  a  general  de- 
Bcrlptlou  of  the  course  of  the  ditch  or  canal 
or  flume,  and  that  a  map  shaU  be  Sled  show- 
ing the  general  Tonte^  This  statute  does  not 
require  the  corporation  in  Us  notice  of  ap- 
proprlntlon  to  fix  vpon  a  predse  line  upon 
which  to  construct  its  ditch  or  canal,  but  re- 
quirea  only  a  geaatH  description.  It  appears 
that  dmnges  were  made  on  aocoant  of  the 
grades  In  the  Une  of  the  ditdh.  It,  however, 
foQowfl  the  general  direction  contained  in 
Uw'  notice  which  is  a  substantial  compliance 
with  the  statute.  SnCh  notices  are  liberally 
construed.  Osgood  t.  Wi^r  ft  Hin.  Co.,  56 
Cat  571,  679.  We  fall  to  find  that  any  otlier 
appropriation  ot  location  of  a  ditch  has  been 
made  which  c<mfllcts  with  those  In  question,  or 
that  any  intervening  rights  have  he«i  preju- 
diced In  any  way  by  a  devlatl<»  In  the  line 
of  canal  from  that  mentioned  in  the  notice. 

[31]  The  Willow  lUver  Land  ft  Irrigation 
Company  appeals  and  assigns  as  error  the  de- 
cree of  the  circuit  court  that  an  approprlator 
cannot,  during  the  irrigation  season,  store 
water  under  his  appropriation  for  beneflclal 
use  later  In  the  season.  The  water  board 
found  and  ordered : 

"That  In  all  cases  where  water  is  stored  by 
any  claimant  herein,  said  water  shall  be  taken 
at  any  season  of  the  year  for  said  sturage  ac- 
cording  to  the  dates  of  relative  priority,  as  hue* 
in  set  forth.  •  • 
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We  approve  this  finding,  and-  It  sbonld  be 
carried  Into  effect  The  circuit  coart  decreed: 

"After  the  irrigatliig  ■easofl  begins,  It  appean 
from  the  evidence  that  all  of  the  natural  now  of 
Willow  creek  ia  demanded  for  Irrifration  of 
premlaeB  of  the  respectlTe  claimants  *of  the  wa- 1 
ter  of  said  stream  for  Irrkatloo;  therefore  the 
entire  flow  of  Willow  creek  after  the  irrigation 
•eason  opens  shall  be  used  for  irrigation  pur- 
poses nntil  the  amount  to  which  each  user  is  | 
entitled  has  been  supplied  according  to  his  pri- . 
ority.    Anv  surplus  emouDt  over  the  combined 
neeas  of  the  water  users  from  this  stream  for 
irrigation  darii«  the  irrigation  teaion  may  be 
■tored  aa  anrplua  water. 

TULs  appellant  complains  that  the  above 
clause  of  the  decree  Ignorea  the  priority  of 
right  and  Is  In  conflict  with  the  order  of  the 
board.  We  doubt  if  such  was  the  Intention 
of  the  trial  court  In  order  to  carry  out  the 
order  of  the  board  of  control,  this  finding  may 
be  changed  so  as  to  be  in  substance  as  fol- 
lows :  The  entire  flow  of  Willow  creek  after 
the  irrigation  season  opens  shall  be  used  for 
Irrigation  purposes  to  the  extent  of  the 
amount  to  which  each  user  is  entitled  by  a 
priority  ot  right  Any  surplus  amount  over 
the  combined  needs  and  use  of  the  water 
users  from  this  stream  having  a  prior  right 
for  Irrigation  during  the  Irrigation  season  may 
be  stored  as  surplus  water.  This  is  In  con- 
formity with  section  6526,  L.  O.  I*,  which 
provides  that  an  Irrigation  company  con- 
structing a  reservoir — 

"shall  have  the  right  to  take  from  any  running 
stream  in  this  state  and  store  away  any  water 
not  needed  for  immediate  use  by  any  person 
bavlng  a  superior  right  thereta" 

P2]  With  this  question  are  raised  two  oth- 
ers, namely :  (1)  Can  the  Willow  River  Com- 
pany store  daring  any  part  of  the  irrigating 
season  the  water  to  which  It  is  entitled  under 
its  early  priorities,  and  use  such  water  later 
In  the  same  season  to  irrigate  the  lands  to 
which  the  board  of  control  decreed  such 
water?  In  other  words,  can  an  appropriator 
store  water  he  may  not  be  able  to  use 
economically  In  February  or  March  for  use  in 
July  and  August  on  the  same  land?  (2)  If 
the  company  has  the  right  to  store  any  part 
of  the  water  which  is  decreed  to  it  under 
these  early  rights,  can  it,  wltb  the  consent 
of  its  water  users,  apply  Bucb  stored  water  to 
the  irrigation  of  any  land  under  Its  canals, 
provided  the  amount  so  stored  out  of  such 
appropriations,  together  with  the  amount 
used  for  direct  irrigation  under  such  appro- 
priations without  first  being  stored,  does  not 
aggregate  more  than  8  acre  feet  per  mm, 
babied  OD  the  acreage  to  which  such  water 
was  appurtenant  under  the  decree,  or  an 
which  such  appropriations  rest?  In  the  arid 
states  the  principle  la  gainlns  ground  "ttiat 
the  right  to  use  the  water  for  irrigation  in- 
heres in  the  land  irrigated,"  and  is  Inaeparft- 
ble  therefrom  or  separable  only  with  permis- 
sion of  the  water  board  or  like  authority. 
Wiel  on  Water  BlghU  (3d  Ed.)  |  282.  India- 
criminate  changes  should  not  be  permitted, 
not  ataould  a  Change  be  allowed  which  will 


injure  iha  rights  of  otbara,  Wlel.  |  608. 
Sectlcm  6668,  li  O.     provides  In  part  aa  tci- 

lows: 

"All  water  used  in  this  state  for  irrigation 
purposes  shall  remain  appurtenant  to  the  land 
I  upon  which  it  is  used ;  provided,  that  if  tor 
any  reason  it  should  at  any  time  become  !mprao> 
ticable  to  baiefidally  or  eoonomicaUy  use  wa- 
ter for  the  Irrigation  of  any  land  to  which  the 
I  water  is  appurtenant,  said  right  may  be  severed 
from  said  land,  and  simultaneously  transferred, 
and  become  appurtenant  to  other  land,  witiiout 
losing  priori^  of  right  theretofore  eatabUshed. 
if  such  change  can  Be  made  without  detriment 
to  existing  rights,  on  the  approval  of  an  ap- 
plication of  the  owner  to  the  board  of  contrtJ." 

It  is  contended  by  this  api>ellant  that  by 
ttie  board  ordaining  that  "the  priorities  here- 
in confirmed  confer  no  right  to  the  use  of  the 
waters  of  said  stream  and  Ita  tributaries,  on 
the  lands  other  than  those  spedflc  tracts  to 
which  such  rights  of  appropriation  are  here- 
in set  forth  as  appurtenant,"  the  statute  of 
1009  is  thereby  given  such  a  construction  as 
to  divest  the  appellant  of  property  rights  ac- 
quired many  years  before.  2  Kinney  on  Irri- 
gation ft  Water  Bights,  f  T68  (2d  Ed.)  says: 
"The  owner  nay  change  the  nse  of  the  water 
to  any  other  beneficial  use.  so  long  aa  the 
change  does  not  Interfere  with  the  vMted  rl^ts 
of  others." 

See.  also.  Sew  Lakes  Beeervolr  Oo.  t. 
New  Loveland  ft  O.  Irrtg.  As  Umd  Co..  40 
Colo.  382,  at  page  884,  98  Pac;  48B.  at  page 
486^  17  L.  K.  A.  (N.  S.)  829.  At  page  881  of 
the  last-named  report,  the  eonrt  said: 

"A  priority  to  the  use  of  water  Is  a  property 
light  which  is  the  subject  ot  purchase  and  sate, 
and  its  character  and  method  of  use  may  be 
changed,  provided  such  change  does  not  injuri- 
ously affect  the  rights  of  others." 

In  WImer  v.  Simmons,  27  Or.  1,  39  Pac.  6, 
50  Am.  St  Rep.  685,  Mr.  Justice  Wolvertw 

said: 

"A  valid  approprlaUon  having  once  been  made 
of  the  water  of  a  stream,  it  becomes  a  pertinent 
inqniry  whether  it  Is  permissible  to  change  the 
place  of  its  use.  Undoubtedly  there  could  be 
no  objection  to  such  change  where  it  does  not 
injuriously  affect  third  parties.  *  *  «  Tbt 
doctrine  tiiat  a  prior  appropriator  for  the  par- 
poses  of  irrigatiMi  mar  change  the  place  of  its 
use  is  recognised  by  this  court  in  Cow  T.  IjMaa, 
24  Or.  SO?  313.  K  Pac.  56a" 

It  would  seem  that  the  main  purpose  of 
said  portion  of  section  6C68  Is  to  make  provi- 
sion for  preserving  the  record  of  water  ri^ta 
which  hare  been  adjudicated,  and  require 
one  changing  the  use  to  make  an  application 
therefor  to  the  water  board.  Otherwise  the 
record  of  adjudicated  water  rights  would 
become  confused  and  worthless.  It  Is  not  the 
purport  of  this  statute  to  divest  any  one  of 
a  water  right  The  same  effect  should  be 
given  to  the  order  of  the  water  board. 

It  appears  that  it  would  be  impracticable 
for  the  claimant  at  all  times  to  use  Oic 
amount  of  water  awarded*  direct  Irrlga- 
tton,  without  losing  the  benefit  of  its  atoiage 
systeip  to  that  ertent  As  long  aa  no  mon 
water  is  taken  from  the  adrearo  than  the 
claimant  Is  entitled  to  at  the  tlm^  and  as  U 
1  does  not  appear  that  it  would  be  to  the  detrl- 
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ment  of  other  exlsUng  rights,  tbe  appUcatloo 
for  snch  change  for  the  purpose  of  storage 
should  be  approved.  Ajb  coDditioos  are  liable 
to  change  this  approval  Is  subject  to  Its  be- 
ing shown  to  the  water  board  at  any  time 
that  such  storage  la  any  material  way  Inter- 
feres with  any  prior  right  or  Injures  any  vest- 
ed right  1  Wiel  on  Water  Rights  (3d  Ed.)  §S 
508,  511 ;  Kinney  on  Irrlg.  S  844. 

The  decree  as  to  the  claim  of  John  Nor- 
wood and  that  of  Clarence  H.  Oxman  and 
Frank  O.  Oxmao,  Jr.,  we  find  Is  supported  by 
the  evldoice,  and  the  same  ia  affirmed. 

Appeal  of  Malheur  Irrigation  Gompany* 
Llmit«d. 

[tS]  The  dalm  at  thla  company  la  based 
mbstanttally  npcHi  the  foUowliig  facts:  In 
Uarch,  1899,  under  the  law  then  In  force,  one 
J.  S.  Stark  ffied  on  water  rights  In  section  30, 
township  16  S.,  range  44  E.,  W.  M.,  at  Cow 
Valley,  for  storage  and  irrigation  purposes, 
and  also  filed  on  Alkali  Basin,  Tubb  Bprings, 
and  on  various  other  streams  tributary  to 
WUlow  creek.  He  settled  in  Willow  Creek 
Valley  In  1881,  and  appears  to  haye  been  the 
first  to  conceive  the  Idea  of  storing  the  flood 
waters  of  Willow  creek  for  Irrigation  pur- 
poses. With  this  in  view.  In  1898  he  and  his 
BOQ  employed  a  surveyor  and  made  a  prelim- 
inary  examination  of  reservoir  sites  on  Wil- 
low creek  and  at  Cow  Yalley.  In  the  fall 
of  that  year  he  began  actual  construction 
work  on  the  Cove  Springs  reservoir  dam 
and  at  the  Cow  Valley  reservoir  cdte.  He 
continued  the  work  on  the  system  until  the 
spring  of  1904,  expending  abont  $25,000,  when 
the  Malheur  Irrigation  Ccnupany.  limited, 
was  organized  and  succeeded  to  his  rights 
and  holdings  which  they  now  own.  The  com- 
pany began  operations  at  once,  and  in  order 
to  build  and  operate  the  system  worked  up- 
on the  different  parts  thereof  until  the  spring 
of  1905.  Cove  Springs  reserv<dr  was  com- 
pleted with  a  supply  ditch  12  feet  wide  on 
the  bottom,  abont  three  feet  deep,  and  about 
miles  long  from  Black  creek  near  which 
It  enters  Willow  creek  to  the  reservoir. 
From  the  evidence  the  circuit  court  found  the 
capacity  of  this  reservoir  to  be  15,000  acre 
feet  The  company  also  partially  constructed 
distributing  ditches  to  carry  water  from  the 
reservoir  to  lands  to  be  irrigated,  one  (tf 
which  is  known  as  the  "Mnlkey.  Ditch"  which 
Is  abont  4  feet  wide,  2  feet  deep,  and  8  miles 
long.  The  company  expended  approximately 
987,000  on  the  system,  making,  with  the 
amount  spent  by  Stark  and  his  associates, 
the  snm  of  about  fll2.000.  In  the  spring  of 
1905  the  United  States  Reclamation  Service, 
contonplatlng  the  ccmstmctlon  of  a  project, 
withdrew  a  large  area  of  land  from  entry  In 
this  vaUey,  and  served  notice  upon  the  of- 
Boeis  of  the  company  to  cease  the  construe- 
tkm  of  ditches  and  reserv(rirs  on  government 
lands.  Afterwards,  the  government  appar- 
oitly  abandoned  this  project  and  restored 


the  land  to  entry,  but  suspended  final  action 
upon  the  application  for  right  of  way  over 
these  lands  until  the  Malheur  Irrigation 
Comiuny  shonid  condemn  the  water  right 
through  the  lands  of  the  Eastern  Oregon 
Land  Company.  The  latter  company  pro- 
tested and  resisted  such  application.  Ne- 
gotiations had  theretofore  been  carried  on 
with  the  JSastem  Oregon  Land  Company  for 
contemplated  rights  of  way  over  its  land  and 
for  the  irrigation  thereof,  but  were  not  com- 
pleted, and  In  May,  1909,  the  Eastern  Ore- 
gon lAUd  Company  procured  an  injunction 
In  the  United  States  Circuit  Court  for  the 
District  of  Oregon,  prohibiting  the  Malheur 
Irrigation  Company  from  crossing  its  lands. 
This  does  not  prevoit  the  claimant  from  ot)- 
talnlng  a  right  of  way  In  the  regular  man- 
ner. The  water  board  found:  That  during 
the  years  1901.  1002,  1903.  and  1004,  the  N. 
W.  ^  of  section  10,  township  17  S.,  range 
44  E.,  W.  M.,  was  irrigated  from  this  sys- 
tem. That  during  the  years  1906  and  1906 
the  following  lands  were  Irrigated:  The  S. 
B.  ^  S.  E.  ^,  section  6,  the  W.  H  N.  W.  ^4* 
the  S.  W.  ^,  and  8.  W.  ^  of  section  8,  town- 
ship 18  B.,  range  45  E.,  W.  M.;  lots  2,  S, 
and  4,  section  30,  township  15  S.,  range  43 
E.,  W.  M.;  N.  B.  %  S.  E.        W.  H  a  B. 

of  section  10,  township  17  S.,  range  14 
B..  W.  M.  That  during  the  year  1007  the 
N.  E.  %  S.  B.  and  W.  %  8.  E.  ^,  secttMi 
10;  township  17  S„  range  44,  E..  W.  M.,  and 
lots  2,  8,  and  4  of  section  80,  township  16 
S..  range  48  B.,  W.  U.,  were  Irrigated. 

On  or  about  the  12tb  day  of  June,  1S06, 
one  P.  0.  McElnn^  filed  upon  the  waters 
of  Willow  creek  in  accordance  with  the  law 
then  in  force,  and  the  Malbenr  IrrigatUnt 
Company,  Limited,  succeeded  to  whatever 
rights  wm  gained  thereby.  On  Januacy  27, 
1910,  the  Malheur  Irrigatiim  Onnpany  ccsn- 
menced  a  salt  In  the  drcnlt  court  of  the  state 
of  Oregon  for  Malheur  county  to  condenm 
the  right  of  way  through  the  lands  of  the 
Kastem  Oregon  Land  Company,  which  suit 
has  been  held  in  abeyance  i>endlng  this  de- 
terndnatirak 
The  board  at  control  ftrand  that : 
"Since  the  year  1007  there  has  heoi  no  mtk 

tierformed  upon  said  irrigation  project  nor  any 
anda  Irrigated  thereunder ;  that  by  reason  of 
said  injunction  and  failure  to  use  the  water 
for  more  than  two  years  last  past  and  by  rea- 
son of  not  having  lawful  access  to  said  stream 
to  make  such  appropriation,  the  Malheur  Ir- 
rigation Co.,  Limited,  has  fondted  and  lost  any 
and  all  rights  to  the  waters  of  Willow  creek." 

The  drcnlt  court  apinroved  this  finding, 
and  the  claimant  assigns  the  same  as  error. 
The  proof  shows  that  the  Malheur  Irrigation 
Company  has  a  partially  constructed  storage 
reservoir  at  Cow  Valley,  condsting  of  a  dam 
23  feet  high,  110  feet  wide  on  the  base,  and 
12  feet  wide  ca  top,  and  about  600  feet  lonfl. 
It  contemplated  coostmcting  the  reeervolr  to 
a  heli^t  of  BO  feet  to  store  the  flood  waters 
therein  for  imrposea  <it  Irrigation.  The  proof 
also  abawB  that  the  Gove  Sprlnm  reserrcdr, 
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con^Uns  of  dams  and  a  sop^  dltdi  from 
Blade  creek  near  Willow  cre^  about  12  feet 
wide  at  tbe  bottom  and  three  feet  deep,  la 
completed,  and  tbat  tbe  service  dltdiei  lead- 
ing from  the  same  to  Oum  creek,  a  dfatanoe 
of  eight  miles,  are  partially  conatrncted. 

[S4]  We  are  unable  to  agree  with  the  find- 
ing that  this  company  had  abandoned  Its 
right  The  word  "abandon"  Is  hdd  In  this 
connection  to  mean  deserted  or  forsakm. 
Dodge  T.  Harden,  7  Or.  456;  Kinney  on 
Irrlg.  (2d  Ed.)  f  1101;  Oviatt  v.  Big  Foor 
Mln.  Co.,  39  Or.  118,  65  Pac.  811.  The  In- 
tention of  a  party  is  a  necessary  element  In 
abandonment.  It,  therefore,  necessarily  fol- 
lows tbat  there  can  be  no  abandonment  of  a 
ri^fht  without  some  action  of  the  will  and 
an  intent  to  abandon.  Wlmer  v.  Simmons, 
27  Or.  1,  39  Pac  6,  50  Am.  Bt  Rep.  686; 
Turner  t.  Cole,  31  Or.  164,  48  Pac.  971; 
Watts  V.  Spencer,  61  Or.  262,  94  Pac.  S9; 
Hough  T.  Porter,  61  Or.  318,  434.  96  Pac. 
732.  98  Paa  1083.  102  Pac.  728.  To  consti- 
tute an  abandonment  of  water  rights  there 
must  be  a  concurrence  of  the  intention  to 
abandon  and  an  actual  relinquishment  of  the 
property,  or  a  concurrence  of  act  and  intent 
Uotvh  T.  Porter,  supra ;  1  Cyc.  p.  4. 

[31]  The  next  question  Is  whether  or  not 
this  claimant  has  forfeited  any  right  by  non- 
user.  The  right  to  the  use  of  water  cannot 
be  deemed  forfeited  by  a  nonuser  short  of 
tbe  period  prescribed  by  tbe  statute.  Dodse 
T.  Harden,  supra. 

[31]  It  appears  that  ever  dnce  1907  the 
Bfalhenr  Irrigation  Company  has  been  con- 
tending for  the  rights  herein  claimed.  In 
considering  the  question  of  abandonment, 
the  matter  of  the  Injunction,  the  delay  caused 
In  obtaining  a  right  of  way  over  government 
lands  and  other  lands,  and  litigation  In  re- 
gard to  a  right  of  way  should  be  taken  Into 
oHisIdMatloiL  The  cessation  of  work  on  the 
project  was  not  voluntary.  It  does  not  ap- 
pear tlmt  there  was  an  intent  to  abandon. 
HouCh  T.  Porter,  supra,  51  Or.  435,  95  Paa 
782,  88  Paa  1O£0,  102  Pac.  72&  Tbe  com- 
pany made  an  application  to  the  state  en- 
gineer tor  a  permit  to  appropriate  water,  but 
the  application  has  never  been  acted  upon. 
It  is  in  evidence  that  tbe  officers  of  this  com- 
pany, In  considering  section  66  of  the  act 
of  1809,  which  provides  that  "It  shall  also 
be  a  mlsdemeanOT  to  use,  store,  or  divert  any 
water  until  after  the  issuance  of  the  permit 
to  appropriate  such  waters,"  decided  that 
they  had  no  lawful  right  to  proceed  until 
such  permit  was  granted.  We  think  ttiat 
this  claim  diould  be  disposed  of  under  the 
provisions  of  subdivisions  3  and  5  of  section 
70  of  the  Water  Code,  the  flrst  of  which  Is 
as  follows: 

"And  where  any  riparian  proprietor,  or  under 
authority  of  any  riparian  proprietor  or  bis  or 
Its  predecessor  in  interest,  any  person  or  corpo- 
ration sball.  at  the  time  tbis  act  is  filed  in 
tbe  office  of  the  secretary  of  state,  be  engaged 
In  good  faith  in  the  construction  of  works  for 
tbe  application  of  water  to  a  beneficial  use,  tbe 


ht  to  take  and  use  such  water  disll  be  deem- 
vested  in  such  riparian  proprietor;  provid- 
ed, such  works  shall  oe  completed  and  sud  wa- 
ter devoted  to  a  beneficial  use  within  a  reason- 
able time  after  the  passage  of  this  act  'Du 
board  of  control,  In  the  manner  hereinafter  pro- 
vided, shall  have  power  and  anthcwity  to  deter- 
mine the  time  within  which  such  water  shall 
be  devoted  to  a  beneficial  use.  The  right  to 
water  shall  be  limited  to  the  quantity  actually 
applied  to  a  beneficial  nae  within  tM  time  so 
mxd  by  the  board  of  comtroL" 

Subdivision  5  provides : 

"Nor  shall  tbe  right  of  any  person,  associa- 
tion or  corporatioD,  to  take  and  use  water  be 
impaired  or  affected  by  any  of  the  provisions  of 
this  act  where  appropriations  have  t>een  initiat- 
ed prior  to  the  filing  of  this  act  In  tlie  office  of 
the  secretary  of  state,  and  such  appropriators. 
their  heirs,  successors  or  asdgns,  shall,  in  good 
faith  and  In  ccanpliance  with  laws  ^«Wing  at 
tbe  time  of  filing  this  act  In  the  office  of  the  sec- 
retary of  state,  commence  the  construction  of 
works  for  the  application  of  the  water  so  ap- 
propriated to  a  beneficial  use,  and  thereafter 

Srosecute  such  work  diligently  and  CMitlnuous- 
j  to  completion,  but  all  snoi  rights  shall  be 
adjudicated  In  the  manner  provided  In  tiUs  set" 

[t7]  It  is  well  known  that  Irrigation  dltdi- 
es  and  railroads  are  frequently  constructed 
prior  to  the  time  of  <rf>talniDg  a  right  of  way 
therefor.  A  delay  caused  by  litigation  and 
efforts  by  an  Irrigation  company  to  obtain  a 
right  of  way  for  Irrigation  ditches  and  reser- 
voirs la  not  a  ground  for  forfeiture  of  Its 
rights.  Pringle  Falls  Power  Co.  v.  Patter- 
son, 65  Or,  474,  128  Pac.  820,  132  Pac.  527. 
Such  proceedings,  instead  of  showing  an 
abandonment,  Indicate  that  the  company  is 
fighting  for  the  purpose  of  carrying  forward 
tbe  project  For  some  time  the  Malheur  Ir- 
rigation! Company,  Limited,  acted  In  har- 
mony with  the  Eastern  Oregon  Land  Compa- 
ny and  expected  its  assistance.  J.  S.  Stark, 
the  predecessor  of  the  Halheur  Irrigation 
Company  and  the  original  promoter  of  the 
project,  filed  upon  a  water  right  under  the  old 
law,  and  Indicated  his  good  faith  in  tbe  un- 
dertaking by  doing  substantial  work  and  ex- 
pending  a  considerable  sum  of  money.  In  fact 
all  that  he  had.  The  Malheur  Irrigation 
Company  succeeded  to  the  rights  of  Stark 
and  his  associates,  and  was  engaged  In  good 
faith  In  the  construction  of  the  works  for 
the  application  of  water  appropriated  to  a 
beneficial  use  at  the  time  the  Water  Code 
was  enacted,  and  is  protected  by  this  act  of 
1909.  The  work  was  diligently  and  contin- 
uously prosecuted  within  the  purport  of  sub- 
dlvl^on  6  of  section  70.  The  right  had  been 
Initiated  prior  to  ttxe  passage  of  the  act.  Tbe 
amount  of  water  that  can  be  applied  to  a 
benefldal  use  caimot  now  be  definitely  de- 
termined, therefore  this  claimant  should  be 
allowed  a  r«tsonabIe  time  for  the  application 
of  the  water  appropriated  to  such  use.  Sub- 
division 6  of  section  70  directs  that  In  de- 
termining such  time  the  board — 
"shall  grant  a  reasonable  time  after  the  con- 
struction of  the  works,  or  canal,  or  ditch,  used 
tor  tite  diversion  of  the  water,  and  in  doing  bo 
shall  take  into  consideration  the  cost  of  the  ap- 
propriation and  application  of  such  water  to 
a  boieflclal  purpose,  the  good  faith  of  the  ap- 
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proprlator,  tlie  market  for  water  or  power  to  be 
■applied,  the  present  demands  tbereior,  and  the 
income  or  nse  that  mar  be  required  to  proTlde 
fair  and  reasonable  retarns  upon  the  invest- 
ment Upon  making  inch  order  the  board  of 
cmtrol  ihall  direct  tse  state  engineer  to  iwoe  a 
certificate  showing  soeh  determination.  For 
good  cause  shown  the  board  of  control  maj  ex- 
tend the  time  br  granting  farther  certificates." 

All  matters  considered,  we  deem  fire  years 
tarn  tbe  date  of  entry  of  the  decree  herein 
In  the  lower  court  to  be  a  reasonable  time 
tot  anch  purpose;  and  tills  Is  allowed.  Tbe 
IfoUwur  Inigatton  Company,  IJrolted,  ap- 
pealed from  the  decree  only  in  so  far  as  It 
aiEects  the  WUlow  Blrer  Land  &  Irrigation 
Company  and  the  Eastern  Oregon  Land  Com- 
pany ;  Oierefore  the  decree  upon  ttils  am>eal 
as  to  the  rights  of  the  Halheur  Irrigation 
Company,  Limited*  will  not  change  or  affect 
any  of  the  rights  of  the  other  claimants. 

Claim  of  T,  X  Btosnan. 

[IS]  The  order  of  determination  of  the 
board  of  control  as  confirmed  by  the  circuit 
court  in  regard  to  the  water  rights  of  T.  J. 
Brosnan  Is  affirmed,  except  as  to  the  follow- 
ing lands:  The  record  shows  that  Brosnan 
holds  under  a  lease  from  the  Eastern  Oregon 
Land  Company  for  which  he  was  decreed  a 
water  right  to  the  N.  %  of  the  N.  W.  % 
and  the  S.  B.  %  of  the  N.  W.  M  and  the 
N,  W.  %  of  the  S.  E.  %  to  section  23,  town- 
ship 17  S.,  range  44  E.,  W.  M.  We  deem  It 
unnecessary  that  an  award  of  this  water 
right  slioald  be  made  to  the  Iesse&  Instead, 
the  right  should  be  recorded  In  the  name  of 
the  owner  of  the  land,  which  appears  to  have 
been  done.  This  part  of  the  decree  in  faror 
of  Brosnan  as  to  the  land  of  the  Eastern 
Oregon  Land  Company  will  therefore  be 
eliminated. 

[ai]  It  Is  contended  by  the  appellant  Wil- 
low Blver  Land  &  Irrigation  Company  et  aL 
that  tbe  state  engineer's  maps  do  not  show 
that  Mr.  Brosnan  has  applied  water  to  a 
beneficial  use.  The  controversy  In  regard  to 
this  claim,  like  many  others,  arises  on  ac> 
count  of  the  manner  of  irrigating  in  former 
years.  Mr.  V.  M.  Hammer  testified  In  regard 
to  this  claim  In  effect  that  he  formerly  owned 
the  Brosnan  land,  and  that  he  had  known  It 
since  1864,  when  one  Reaves  was  In  posses- 
sion ;  that  there  was  a  ditch  on  the  north- 
east side  at  that  time;  that  he  purchased  the 
place  or  the  Inntrovements  In  1870,  and  was 
In  possession  until  1877;  that  to  1871  he  dug 
a  ditch  thereon  to  a  northeasterly  direction 
for  about  one-fourth  of  a  mile,  and  connected 
with  the  slough  at  that  point;  that  he  put 
water  Into  tbe  ditch  and  threw  it  oat  upon 
tbe  land  by  means  of  dams.  Mr.  Brosnan 
Irrigated  tiie  land  In  a  crude  way,  in  vogue 
at  that  time,  uhI  cut  about  100  tons  of  hay 
thwefrom,  whldi  amount  has  Increased  so 
that  lately  he  cuts  about  400  tons.  The  water 
was  used  for  a  benefldal  purpose.  It  is  ob- 
jected by  the  appellant  tiiat  Mr.  Brosnan, 
prior  to  the  commencement  of  these  pro- 


ceedings, did  not  claim  a  superior  right  to 
the  water  as  against  the  apprc^riators  above 
him  on  tbe  stream,  and  some  witnesses  testi- 
fied to  the  fact  that  they  did  not  see  any 
ditch  on  his  premises.  This  fact  is  easily 
explained  when  we  know  that  a  ditch  was 
dug  to  connect  with  the  slou^,  a  method  ap- 
proved at  that  time,  and  no  doubt  the  part 
of  the  ditch  that  was  dug  resembled  the 
slough  at  the  time  the  witnesses  described 
It.  Mr.  O.  S.  Johnson  testified  (Test.  Bk. 
A,  p.  498)  that  he  bought  this  land  In  1883 
or  1884;  that  he  lived  there,  and  that  he  irri- 
gated it  for  two  or  three  months  durit^  the 
summer ;  that  to  1885  or  1886  he  sold  it  to 
Brosnan.  The  claimant  T.  J.  Brosnan  testi- 
fied that  he  had  known  the  land  since  1880; 
that  he  bought  the  place  to  1887  and  lived 
on  the  land  from  that  time  until  1896;  that 
the  premises  had  been  Irrigated  from  the 
waters  of  Willow  Creek  every  year  since 
1880;  that  up  to  the  last  two  or  three  years 
he  had  had  plenty  of  water,  but  since  that 
time  not  sufi3clent  to  raise  good  crops ;  that 
the  old  Reaves  ditch  had  been  used  in  tak- 
ing water  from  Willow  creek  and  distribut- 
ing it  upon  these  lands ;  that  there  is  a  dam 
in  WlUow  creek  to  divert  the  water  toto  tbe 
Hammer  ditch,  and  that  below  this  there  are 
three  other  dams  used  to  throw  the  waters 
of  WlUow  creek  out  mion  the  premises.- 

[40]  While  the  crude  and  wasteful  manner 
of  Irrigating  must  be  replaced  1^  modem, 
economical  methods,  yet  the  ancient  means 
used  for  applytog  the  water  Is  not  a  reason 
for  f orffeftliig  the  right  to  a.  Buffldent  amount 
of  water  to  Irrigate  the  land  In  a  proper 
manner.  The  excess  over  the  amount  neces- 
sary for  pn^er  Irrigation  by  the  claimant 
should  be  allowed  to  be  used  by  some  one 
else.  Time  and  cpace  will  not  permit  a  de- 
tailed statement  of  the  evidence  upon  all  the 
material  questions.  The  testimony,  like  that 
to  many  cases  In  regard  to  tbe  use  of  water 
In  esr^  days,  Is  necessarily  somevrtiat  in- 
definite. W«  think  the  evidence  supports  the 
flndli^s  as  to  Mr.  Broenan's  claim.  The 
awards  made  by  the  flndlngs  and  decree  as 
to  A.  8.  Field  and  J.  A.  Hoflkins  are  also 
supported  by  the  evidence  and  are  affirmed. 

Claim  of  J.  T.  Logan. 

[41]  Mr.  Logan  claims  water  for  17  acres 
In  the  S.  W.  %  of  the  S.  W.  M.  of  sec- 
tion 13,  township  15  S.,  range  42  E.,  W.  M. 
The  water  board  awarded  water  for  that 
amount,  and  tlie  decree  Is  modified  to  con- 
form to  the  order  the  board.  The  circuit 
court  tocreased  the  amount  of  the  irrigated 
area  to  this  tract  from  17  to  37  acres.  The 
record  shows  that  Mr.  Logan's  mother,  Nancy 
J.  Logan,  by  her  statement,  claimed  20  acres 
in  this  subdivision  and  was  awarded  water 
therefor.  There  being  two  awards  for  the 
same  20  acres,  a  correction  should  be  made. 
The  decree  as  to  the  rematoder  of  Uie  award 
to  1.  XL  Logan  Is  afflrmad. 
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(Tlalm  of  Frank  CXelll. 

The  evidence  shows  that  150  or  160  acres 
of  the  land  of  this  claimant  have  been  irri- 
gated by  flooding  for  hay  and  pasture  in 
mnch  the  same  manner  as  the  land  of  other 
claimants  has  been  irrigated.  The  board 
awarded  to  this  claimant  water  for  144  acres, 
which  order  the  circuit  court  confirmed.  The 
award  la  supported  by  the  evidence  and  la 
affirmed. 

Claim  of  W.  J.  Scott 

[42]  It  Is  suggested  that  there  la  an  error 
In  the  description  of  a  portion  of  the  land  of 
this  claimant,  namely,  the  S.  E.  )4  of  the 
S.  W,  %  of  section  30,  township  16  8.,  range 
44  E.,  the  range  being  given  in  the  decree 
as  43  El,  Instead  of  44  E.  This  should  be  cor- 
rected. As  we  understand  the  record,  the 
court  Increased  the  area  for  which  water  was 
allowed  in  this  subdivision,  or  Intended  ao 
to  do,  by  adding  10  acres  thereto.  The 
testimony  of  the  claimant  in  regard  to  this 
BQbdlTisloD  Is  as  follows  (Test  Bk.  A,  p. 
79(9: 

"Q.  Are  yon  the  owner  of  the  .S.  B.  ^  of 
tiie  B.  W.  U  of  section  30,  township  19  S., 
range  44  E.l  A.  Tei,  dr.  Q.  Is  that  40  ir- 
rigated? A.  Tea,  sir.  Q.  How  macb  of  It? 
A.  About  all  of  it  Q.  The  state  engineer's 
survey  shows  that  there  are  32  acres  irrigated 
from  that  40.  State  whether  or  not  there  is 
more  than  32  acres  Irrigated  in  that  40,  If  yon 
know.  A.  I  thought  there  was ;  the  creek  cuts 
a  little,  but  I  didn't  think  It  cut  out  so  much." 

The  record  also  shorn  the  following  (Test 

Bk.  A,  p.  814): 

"(Mr.  Rand)  We  will  ask  at  this  time  that  the 
statement  and  proof  of  claimant  W.  J.  Scott 
be  amended  so  as  to  iaclnde  the  S.  E.  ^  of  the 
8.  W.  J4  of  secdon  SO,  township  10  S.,  range 
44  E.,  W.  M.,  which  40  acres  was  left  ont  from 
the  statement  bv  inadvertence,  and  which  Is 
shown  by  this  witness  to  be  his  land,  and  the 
state  ainneer*!  map  thom  that  82  acres  of  that 
land  b  Irrigated  by  Mr.  Scott  mAvc  bis  ditdi." 

As  we  understand  the  purport  of  this  rec- 
ord, by  accepting  the  statem^t  of  the  eit- 
gineer's  mai^  Mr.  Bcottfs  claim  as  to  this 
subdivision  is  made  ftor  82  acres  In  this  40- 
acre  tract  The  engineer's  survey  of  the 
amount  Irrigated  should  outweigh  the  guess 
made  by  the  claimant  The  decree  wUl  there- 
fore be  modified  so  as  to  award  water  for 
32  acres  in  the  S.  B.  M  of  the  S.  W.  ^  of 
section  30,  township  16  S.,  range  44  E.,  W. 
M.  The  award  made  by  the  decree  to  this 
claimant  in  other  r«q;>ects  is  affirmed. 

Claim  of  D.  F.  Boggs. 

[43]  This  appellant  claims  that  be  should 
be  adjudged  a  priority  for  Ills  water  right  as 
of  1873,  Instead  of  1882,  for  the  reason  that 
the  land  and  water  right  were  purchased  of 
Patrick  Faulkner  whose  right  dated  from 
1873.  It  appears  from  the  evidence  that  Law- 
rence Faulkner  and  Patrick  Faulkner,  who 
were  brothers,  made  an  appropriation  and 
constructed  a  ditch  In  1873.  Patrick  Faulk- 
ner testtfled.  In  substanee,  that  the  water 
was  first  applied  on  the  land  sold  by  him  to 


D.  V.  Boggs,  which  was  known  as  the  "Doik- 
ohne  land."  in  1881  or  1882,  and  that  be 
used  the  water  on  the  Boigg*s  homestead  tot 
11  years.  It  appears  that  It  was  sold  to 
Boggs  in  1906.  This  appellant  contends  that 
an  appropriator  is  entitled  to  a  reasonable 
time  after  a  diversion  of  water  In  which  to 
carry  the  water  to  the  place  of  use  and  make 
the  actual  application  for  Oxe  contemplated 
useful  purpose,  citing  Nevada  Ditch  Oo.  v. 
Bennett,  30  Or.  59,  45  Pac.  472,  60  Am.  St 
Bep.  777,  and  other  cases.  As  will  be  seen 
from  the  evidence  referred  to.  It  does  not  ap- 
pear that  It  was  contemplated  to  use  the 
water  upon  the  Donohue  land  until  about 
1882.  This  appears  to  be  a  new  appropria- 
tion, and  It  is  not  shown  to  be  a  part  of  the 
appropriation  made  by  the  Fauikners  In 
1873.  Lawrence  Faulkner  and  Patrick 
Faulkner  made  an  appropriation  for  their 
land  about  1873,  but  as  we  understand  the 
record  Patrick  Faulkner  did  not  own  the 
Donohue  laud  nntU  several  years  thereafter, 
and  no  appropriation  was  made  for  this  land 
until  about  1882.  The  finding  of  the  board 
of  control  and  the  circuit  court  in  ttiis  re- 
spect is  therefCre  affirmed. 

Lower  Willow  Greek  Water  Usera^ 
Aasociation. 

[44]  Thla  Is  an  Or^:on  corporatlOtt,  organ- 
ized on  AprU  10,  1908,  as  a  co-opraaUre  as- 
sociation for  the  purpose  of  storing  water. 
It  was  or^mlxed  lai^cely  for  tiie  parpose  of 
dealing  with  the  CkH>peratlve  Christian  Fed- 
eration Trust,  which  had  purchased  certain 
options  and  water  filing  of  Dim  (3arlos  Boyd. 
On  May  10,  1906^  Don  Carlos  Boyd  filed  in 
the  office  of  ttie  county  c3erfe  of  Bfalheur 
county  a  notice  of  water  right  claiming  00,- 
000-acre  ftet  of  water,  to  whldi  water  rigtt 
the  Lower  WUlow  Creek  Water  Users'  Asso- 
dfltion  subsequently  acquired  Utle.  On  July 
27,  1909,  the  association  ffled  with  the  state 
engineer  its  application  for  a  permit  to  con- 
struct two  reservoirs,  and  to  store  the  un- 
appropriated water  of  Willow  creek.  On 
February  23,  1910,  the  association  filed  with 
the  state  ei^neer  its  application  for  a  per- 
mit to  appropriate  the  water.  These  appli- 
cations liave  not  yet  been  acted  upon.  The 
association  claims  that  In  July,  1908,  the  pre- 
liminary work  was  begun,  Including  the  sur- 
veying necessary  for  its  project,  but  that  no 
actual  construction  was  ever  made.  The  wa- 
ter board  and  the  circuit  court  found  In  ef- 
fect that  no  construction  work  had  ever  been 
done  by  this  company,  that  no  right  of  way 
had  ever  been  obtained  by  it,  and  that  it 
had  no  rights  to  water  for  adjudication  by 
the  board.  The  previous  filing  of  Don  Car- 
los Boyd,  as  It  passed  through  the  Federa- 
tion Trust  Into  the  hands  of  the  Water 
Users'  Association,  had  been  permitted  to 
lapse  for  failure  to  commence  active  con- 
struction or  continue  the  same  with  reason- 
able diligence.  As  the  right  of  this  assoda- 
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tlon  omld  not  date  earlier  than  July  27, 
190ft,  tbe  day  of  Its  application  for  a  permit 
to  Btore  the  waters,  and  since  the  appropria- 
tion of  the  Willow  Blver  Land  &  Irrigation 
Company  of  the  date  of  April  7,  1908.  has 
been  held  valid,  and  since  this  appropriation 
would  corer  the  snrplna  waters  flowing  in 
Willow  creek  daring  each  and  every  season, 
the  refusal  of  the  board  to  grant  the  per- 
mit of  tlie  asBodation  was  therefore  proper 
and  should  be  sustained.  These  findings  are 
mpported  by  the  evidence  and  are  afflrmed. 

[41]  It  Is  urged  fliat  ttie  etrcnlt  court  ens 
ed  in  changing  the  priority  of  BL  Q.  and  I. 
W.  Hoi»  from  1905  to  1901  for  18^  cubic 
feet  per  seoood  from  Turner  creek  for  the 
Irrigation  of  1,480  acres,  and  In  chaining  the 
priority  of  appellant  Willow  Blrex  Land  ft 
Irrigation  CJompany  from  189S  to  1904  for 
two  second  feet  from  Tomer  credc  throni^ 
ttte  Dougherty  ditch.  The  evidence  in  regard 
to  the  date  of  relative  priority  of  api>eUaiit 
Willow  River  Land  ft  Irrigation  Company  as 
to  the  Dougherty  right  is  based  on  the  tes- 
timony of  Ijeonard  Cole»  a  witness  for  that 
company,  who  testified,  in  substance,  that 
Dougherty  used  water  od  the  land  wb&n  he 
first  went  there;  that  he  does  hot  remem- 
ber the  year,  but  thinks  It  was  at  least  12 
years  ago.  It  appears  that  Dougherty  was 
absent  from  the  land  for  some  time  aftw  he 
first  went  there.  This  probably  rendered  It 
difficult  for  Mr.  Oole  to  remember  the  date 
of  Dougherty's  settlement.  Cole  further  tes- 
tified that  he  thought  Dougherty  used  wa- 
ter out  of  Poison  gulch  and  Turner  gulch, 
with  ditches  from  both  streams,  but  that  he 
only  noticed  a  ditch  from  Turner  gulch. 

It  is  contended  that  the  certificate  <tf  the 
register  of  the  United  States  Land  OfSce  Is 
proof  that  Dougherty  was  in  possession  of 
these  lands  as  early  as  1002.  To  this  we  are 
not  willing  to  accede.  It  is  a  well-known 
fiict  that  an  entry  or  filing  In  the  United 
States  Land  Office  made  for  land  is  not 
proof  of  settlement  or  possession.  The  evir 
deuce  of  Letmard  Cole  is  indefinite  and  un- 
certain as  to  the  date  of  Dongherty's  pos- 
session and  awnvviatlon.  It  ^ipears  that 
Dougherty  was  away  from  the  land  fw  a 
considerable  time  after  be  made  an  mtry 
therefor.  As  to  the  date  of  relative  priority, 
I.  W.  Hope  testified,  in  substance,  that  he 
filed  a  dalm  for  the  wat»  <a  Kem  creek  for 
M.  O.  Hope  and  I.  W.  Hope.  It  appears  that 
the  wator  board  awarded  U.  Q.  and  I.  W. 
^pe  18.5  cubic  feet  per  second  of  water  for 
Oie  irrigation  of  1.480  acres  of  land,  with 
the  rdative  priority  of  1906,  the  water  to  be 
tak«i  from  Turner,  Spring  Branch,  Sheep 
Corral  and  Current  or  Kem  creeks,  with  the 
privilege  of  storage  at  water  from  all  of  said 
eredu  except  the  first  It  apx^ears  that  the 
land  of  the  Hope  brothers  has  nearly  all 
been  Irrigated;  that  the  construction  of 
dltcfaea  for  this  purpose  was  begun  In  1908 


and  completed  In  1904  and  1906;  ttiat  the 
water  has  be^  applied  for  tbe  purpose  of 
Irrigating  grain  and  alfalfa.  There  seems  to 
be  no  question  raised  but  that  this  appropria- 
tion was  made  In  good  faith  and  the  water 
applied  for  a  beneficial  purpose.  We  think 
tbe  trial  court  was  justified  In  fixing  the 
date  of  relative  priority  as  of  1904. 

The  Willow  Blver  Land  ft  Irrigation  Com* 
pany  complains  that  this  change  In  the  date 
will  compel  it  to  prorate  with  the  award  to 
Hope  brofliera  for  this  amount  of  water  from 
Tozner  creek.  In  the  description  of  this  wa- 
ter right  the  circuit  court  dealt  only  with  the 
date,  and  referred  to  the  award  as  being  ft»r 
the  irrigation  of  1,480  acres  of  land  from 
Turner  creift,  without  mentioning  the  other 
streams  named  above.  We  do  not  under^ 
stand  that  It  was  Intended  that  all  the  wa- 
ter should  be  taken  fn»n  Turner  creek.  It 
is  in  eridoice  that  a  large  pArt  of  tills  land 
la  irrigated  from  Kem  creek.  Only  an  equi- 
table amount  ahoold  be  required  to  be  taken 
from  Turner  creek,  such  amount  to  be  appor- 
tioned as  nearly  as  may  be  accordliuc  to  the 
amount  heretttfore  used  from  the  re«pective 
creeks.  While  the  record  is  not  In  a  condi- 
tion to  enable  us  to  fix  t2ie  amount  definitely, 
we  think  Oka  matter  can  be  safely  left  to  the 
watOT  master  under  tbia  directum  of  the 
water  board. 

[41]  The  decree  as  to  the  awards  to  0.  T. 
Xjoagr,  3.  P.  Smltii,  8.  IL  Molthan,  Bmest 
Locey,  G.  S.  Rntilerfbrd,  David  K.  Worsham, 
Florence  E.  Woodcock,  0^  0.  Crews,  A.  J. 
Howard,  N.  D.  Kelley,  and  Estate  of  Warren 
D.  BpringCT  is  affirmed.  Bach  water  right 
herein  awarded,  decreed,  or  afDrmed  is  sub- 
ject to  the  conditions,  changes  and  modifica- 
tions suggested  in  this  opinion.  The  water 
of  the  various  water  usnb,  tbe  rights  to 
whidi  are  adjudicated  herein,  should  be 
measured  at  tbe  bsadgate  or  liUaka  of  each 
water  user's  lateral  or  service  ditdL 

[47]  Tbe  watras  fnun  Burnt  river  whic^ 
are  deposited  In  Willow  creek  OtrouiSi  the 
Eldorado  ditch  near  the  Morfitt  place  and 
afterwards  used  by  the  Bastem  Or^^  Land 
Company  dbonld  be  measured  at  the  place 
where  such  waters  are  usually  emptied  Into 
Willow  creek,  the  place  of  measurement  to  be 
changed  only  by  the  water  master  mt  au- 
thority of  the  water  board. 

[41]  It  is  apparent  that  in  a  proceeding 
of  this  kind  In  describing  the  various  tracts 
of  land,  water  rights,  and  dates  of  priority 
clerical  errors  are  sure  to  occur.  Some  of 
these  were  rectified  by  the  trial  court,  and 
we  have  endeavored  to  correct  others.  It  la 
also  quite  likely  that  other  mistakes  may  oc- 
cur. We  deem  it  essential  that  all  clerical 
errors  be  corrected  by  the  board  upon  its 
original  records.  This  should  be  done  In 
such  a  way  as  to  show  the  correction  made, 
and  by  what  authority.  For  this  purpose 
and  to  that  extent  these  proceedings  are  re- 
ferred to  t3ie  water  board  with  authority  to 
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correct  any  clerical  errors  that  may  be  found 
within  three  months  from  the  date  of  entry 
of  the  final  decree  herein  In  the  lower  court 
After  a  careful  examlnatloD  of  the  evi- 
dence the  decree  of  the  lower  court,  with  the 
modifications  and  changes  herein  suggested. 
Is  aflSnned;  eadi  party  to  this  proceeding 
to  pay  his  own  costs. 


REYNOLDS  T.  TINT  at  aL 
(Supreme  Court  of  Oreiioii.    Not.  24,  1014.) 

1.  Bius  AMD  Notes  (S  146*)— Nowheooti- 
ABi-E  Notes— Effect  of  Statute. 

As  to  nonnegotiable  notes,  the  law  remaina 
as  before  adoption  of  the  act  (Laws  1899,  p. 
18)  CTtitled  "An  act  relating  to  negotiable  fii- 
Btrumeots,  bein?  an  act  to  establish  a  law  axil- 
forin  with  the  lavs  of  other  states  on  the  sub- 
ject" ;  the  title  limiting  its  operation. 

[Ed.  Note.— For  other  cases.  Bse  Bills  and 
Notes.  Cent  Dig.  |  361;  Dec.  Dig.  |  146.*] 

2.  BnxB  AND  Nom  (S  lD6*)~NonNEaoTi- 
ABLi  Notes. 

A  note  providing  that  whenever  the  payee 
deems  It  insecure  he  may  declare  It  due,  even 
before  maturity,  is  noansfotlable. 

[Ed.  Note.— For  other  cases,  aee  Bills  and 
Notes.  Cent  Dig.  ||  407-410;  Dee.  Dig.  i 
166.*1 

8.  BnxB  AHD  Nous  (I  266*)— NonnEooTz- 
ABLB  Non  —  Relbaok  ov  Aocouuodation 
Makeb. 

Tbe  accommodation  maker  of  a  nonnegoti- 
able note,  known  to  be  such  by  the  payee.  Is 
entitled  to  the  rights  of  a  surety,  and  a  release 
by  tbe  payee  o(  security  given  by  tbe  principal 
debtor  releases  such  maker  pro  tanto. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notse.  Gent  Dig.  H  681-599;  Dec.  Dig.  f 
266.*! 

In  Bana  A^eal  from  Circuit  Ooort,  Tllla- 
mook  Ctonnty;  Webster  Holmes,  Jvdge. 

Action  by  C.  B.  Beynolds  against  J.  W. 
Tint  and  another.  Jadgment  for  defraidantB, 
and  plaintiff  appeala  Affirmed. 

Ttiis  is  an  action  to  recover  the  amount 
due  upon  a  promlsBoiy  note  which  reads  as 
follows: 

"HtSJOO  TUlamook,  Oregon, 

July  10th.  1912. 
"For  valae  received  I  promise  to  pay  to  the 
order  of  C.  E.  Reynolds,  at  TUlamooK,  Oregon, 
^e  sum  of  four  hundred  and  seventy-five  dol- 
lars, in  gold  coin  of  the  United  States  of  Amer- 
ica, of  the  present  standard  valae,  the  same  to 
be  paid  as  follows,  to  wit :  The  sum  of  $25.00 
to  be  paid  each  month,  on  or  before  the  15th 
day  of  tbe  month,  provided  that  not  less  tlian 
¥250.00  shall  have  been  paid  on  or  before  one 
year  from  the  date  hereot  but  in  case  the  said 
1250.00  aball  have  been  paid  within  one  year 
from  this  date,  no  delinQuency  shall  be  declared 
by  tbe  holder  of  this  note.  Ail  deferred  pay- 
ments shall  l>ear  Interest  at  the  rate  of  seven 
per  cent,  per  annum.  On  tailing  to  make  the 
payments  or  any  of  the  above  payments  as 
above  provided  when  due,  the  holder  of  this 
note  at  his  option  may  declare  the  whole  amount 
then  unpaid  due  and  collectible.  And  in  case 
suit  or  action  is  instituted  to  collect  this  note, 
or  any  portion  thereof,  I  promise  to  pay,  in  ad* 
dltion  to  costs  and  disbursements  iwovided  by 
statute,  such  additional  sum  as  the  court  may 


adjudge  reasonable  as  attorney's  fees  In  such 

suit  or  action.  This  note  is  given  for  one  Flan- 
ders 20  automobile.  No.  5574S.  No.  6C79,  and 
the  express  condition  of  the  sale  and  purcliase 
is  such  that  the  title,  ownership,  or  possession 
does  not  pass  from  the  said  C.  B.  Reynolds 
until  this  note  Is  paid  In  full,  and  the  said  C. 
E.  Reynolds,  or  bis  agents,  have  full  power  to 
declare  this  note  doe  and  take  possession  of  the 
said  automobile,  for  which  It  Is  given,  when 
they  deem  themselves  Insecure,  even  l>efore  ma- 
turity of  the  note.  And  if  I  sell,  loan,  or  other- 
wise dispose  of  the  above-described  machine.  I 
hold  myself  liable  to  the  fall  penalty  of  the  law, 
end  hereby  authorize  the  said  C.  E.  Reynolds 
to  enter  the  premises  wherever  the  said  machine 
may  be  found  and  take  and  carry  the  same 
away.  And  I  agree  not  to  remove  above-de- 
scribed machine  from  the  coanty  of  l^lamook 
withoat  perndssion  in  writing  bom  the  said  C. 
S.  Reynolds,  and  if  for  any  reason  the  machine 
herein  purchased  revert  to  the  said  C.  B.  Reyn- 
olds, I  hereby  authorize  him,  or  bis  ImsI  repre- 
sentatives, to  sell  the  same,  deduct  all  legitiiDate 
expenses  in  connection  therewith,  and  apply 
the  balance  on  this  note.  Any  balance  remain- 
ing then  unpaid  I  hereby  acknowledge  as  a  Just 

debt,  which  I  agree  to  pay.    _ 

"J.  W.  Vint 
"Q.  B.  Lamb." 

The  defendant  Lamb  answered,  adndttlxig 
the  execution  of  the  note,  and  alleging  de- 
fensively, in  substance,  that  he  signed  as  an 
accommodation  surety;  that  he  reoelTed  no 
part  of  the  consideration  for  tibe  note,  and 
that  It  was  givm  tor  Uie  purchase  price  of 
an  automobile  bought  by  Vint  ot  plalntur, 
and  that  plalnttfT  at  the  time  bad  full  knowl- 
edge that  defoidant  Lamb  had  signed  as 
surety  tmly;  that  plaintiff  had  thereafter 
waived  his  secorlty  and  given  his  consent  to 
defendant  Vint  to  dispose  of  and  sell  the 
automobile,  which  was  of  value  suffldoit  to 
have  liquidated  the  note.  The  defensive  mat- 
ter was  denied,  and  the  parties  went  to  trial. 
Tbe  court,  over  the  objection  of  plaintiff,  ad- 
mitted evidence  tending  to  show  tliat  the 
relations  of  Uie  parties  wwe  as  stated  In 
defendants*  answer,  and  there  was  also  evi- 
6ence  tending  to  show  tliat  the  raloe  of  tbe 
automobile  was  greater  tlian  the  amonnt  of 
the  note.  The  court  also  instmcted  the  Jury 
that  If  they  toxmH  plaintiff  had  given  his 
ctmsent  either  actually  or  by  ImpUcatl<»i,  to 
Vint  to  dispose  of  the  automobile,  and  tlier»- 
by  released  it  from  the  lien  created  hj  tlie 
terms  of  the  note,  they  should  oOaet  On  val- 
ue of  sucb  secmlty  against  the  amount  datm- 
ed  by  plaintiff.  There  was  a  Terdlct  and 
Judgmoit  f6r  defoidanta,  and  |J«intiff  ap. 
peals. 

C.  W.  Talmage  and  B.  J.  Claussen.  both 
ot  Tillamook,  for  appellant  S.  S.  J<duuKm, 
ct  Tillamook,  tor  respondents. 

McBRIDE,  a  J.  (after  stating  the  facts  as 
above).  [1]  It  seems  to  have  been  assumed 
upon  the  trial  that  this  case  was  governed 
by  the  Negotiable  Instruments  Law  now  In 
force  in  this  state  and  in  most  of  the  other 
states  ot  the  Union,  but  such  Is  not  the  case. 
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Tb»  tttla  of  the  act  OSeas.  Law*  1889,  p. 
Ifi)  Is: 

"An  met  niatiiig  to  negotiablA  InstnimeDta— 
belu  an  aet  to  establiih  a  law  onilomi  with 
tbe  uwa  of  otbar  atatea  on  that  anbject" 

This  limits  the  operation  of  the  act  to  ne- 
gotiable paper,  and  as  to  notes  which  are  not 
of  this  character  the  law  remains  as  it  was 
before  its  adoption.    SeloTer,  Neg.  Ins.  {  2. 

[2]  A  note  providing,  as  the  note  In  suit 
does,  that  whenever  Beynolds  or  his  agents 
deem  the  note  Insecure  they  shall  have  pow- 
er to  declare  it  due,  even  before  maturity, 
Is  nonnegotlable.  3  R.  0.  L.  p.  910;  HolUday 
State  Bank  v.  Hoffman,  85  Kan.  71, 116  Pac. 
239,  39  li.  B.  A.  (N.  8.)  Ann.  Gas. 
1912D,  L 

[S]  This  brings  the  case  within  the  rule, 
frequently  announced  by  this  conrt,  that  an 
accommodation  makor,  known  to  be  such  by 
the  payee  of  the  note.  Is  entitled  to  the  rights 
of  a  surety,  and  a  release  by  the  holder  of 
a  note  of  a  security  given  by  the  principal 
debtor  releases  the  accommodatloD  maker 
pro  tanta  Hoffman  v.  Habighorst,  38  Or. 
261,  63  Paa  610,  63  L.  B.  A.  90a  The  opin- 
ion last  dted  contains  a  full  citation  of  au- 
thorltles  upon  this  subject,  and  has  settled 
the  law  in  this  state.  The  evidence  very 
strongly  tends  to  show  that  plaintiff  knew 
that  defendant  Lamb  was  an  acccanmodation 
maker  merely,  and,  this  being  the  case^  the 
conrt  did  not  err  in  submitting  the  matter  to 
the  jury. 

The  Judgment  la  affirmed. 


BABNSS  T.  SILYBBnEtLD. 
(Snpzenw  Oourt  of  Oregon.    Nov.  10,  1914.) 

1.  MALIOIOirB  Pbooiodtioh  (1 71*>— nOBABU 

Cause— Gonxzciiiie  BvioiNCx-^Diuonoii 

oj  Vbediot. 

Where,  in  an  action  for  matlcioDS  proeecn- 
tion,  the  evidence  was  conflicting  as  to  whether 
defendant  had  probable  cause  to  diarge  plaintiff 
with  larceny  by  reason  of  bla  unexplained  pos- 
session of  recently  stolen  furs,  or  whether  he 
instituted  the  prosecution  with  knowledge  that 
die  furs  were  not  tlHJse  which  had  been  stolen, 
it  was  error  to  direct  a  verdict  for  defmdant 

[Ed.  Note.— For  other  cases,  see  Malicious 
Froaecutloo,  Cent  Dig.  S$  160-167;  Dec  Dig. 

i  7i.n 

2.  Malicioxts  Pbobecution  a  18*)  —  Pbob- 
ABUt  Gauss. 

Where  fun  Bt<^en  from  a  farrier  are  found 
in  the  unexplained  posaessiou  of  one  recently 
in  his  employ,  who  was  the  oolv  persoa  beside 
himself  having  access  to  the  place  where  the 
fun  were  stored,  there  Is  sufficient  "probable 
cauae"  to  warrant  the  furrier  in  prosecuting  hia 
former  employ^  for  larceny ;  but  no  such  cause 
exista  where  other  persons  have  liad  an  equal 
opportunity  to  steal  the  furs,  and  the  fmv  found 
in  the  employe's  poaaession,  tboudi  similar  to 
thoae  atolen,  belong  to  his  new  employer,  also 
a  fotriw,  which  facta  were  made  known  to  bis 
former  employer  prior  to  the  ioatitntion  of  the 
prosecution. 

[Bd.  Note^For  otbar  casa&  see  MaUciona 
ProaecutloD,  Cant.  Dig.  K  28,  24,  29-^;  Dec. 
Dlg.Sl&*] 


Departm^t  1.  Appeal  from  Oircnlt  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  Rosa  C.  Barnes  against  Saul 
Stlverfleld.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Beversed  and  remanded. 

Thla  Is  an  actloa  to  raeover  damaces  for 
maUclons  proeeciitloa.  The  substance  of  the 
complaint,  in  whidi  tiiere  are  two  counts,  is 
that  the  dtfendant  maUdonsly  and  without 
probable  cause  procured  a  Justioe  of  the  peace 
to  iBSoe  ft  wammt  on  a  comiflalnt  diarging 
the  plftintUC  here  with  ttie  larceny  of  two 
mink  skins,  upiHi  which  jurecept  be  was  ap- 
prehended.. When  the  matter  came  mi  for 
hearing,  the  complaint  waa  dismissed  at  the 
Instance  of  the  defendant,  who  at  once  filed 
a  new  complaint  aeUnst  this  plaintiff  maU- 
donsly and  without  probable  cause  accusing 
him  at  the  larcei^  of  ten  mink  sUns  of  a 
value  sufDident  to  make  the  <rffense  a  felony. 
The  complaint  asserts  that  by  the  deception 
of  the  defendant,  practiced  upon  the  Justice 
of  the  peace,  the  plaintiff  was  held  to  answer 
the  charge  of  felony  upon  which  Uie  grand 
Jury  afterwards  returned  "Not  a  true  Mil," 
thus  terminating  the  proeecntlon  fiLvorab^ 
to  the  accused.  After  sundry  denials  the 
substance  of  the  answer  Is  that  the  plaintiff 
here  had  been  an  employ^  of  the  defendant 
for  some  years  and  had  left  his  service;  that 
immediately  thereafter  the  defendant  missed 
a  large  amount  of  bis  goods,  some  ct  whidi 
he  found  in  the  plaintiff's  possession;  that 
thereupon  he  consolted  with  attorn^  and 
with  the  district  attorney,  to  all  of  whom  he 
stated  fully  and  fairly  all  the  facts  within 
his  knowledge  respecting  the  loss  of  bis  goods 
and  the  connecticxi  of  the  plaintiff  therewith, 
and  was  advised  that  probable  cause  existed 
for  the  charge  against  the  plaintiff,  and  that, 
acting  upon  such  counsel,  he  instituted  tbe 
prosecution  mentioned.  The  reply  traverses 
the  new  matter  In  the  answer.  At  tbe  trial, 
at  the  close  of  plaintiff's  case,  the  circuit 
court  overruled  a  motion  of  the  defMidant 
for  a  Judgment  of  nonsuit,  but  at  the  close  of 
all  the  testimony  directed  a  verdict  for  the 
defendant.  FnHa  the  ensuing  Judgment  tbe 
plaintiff  appeala 

E.  P.  Stott  and  Prank  T.  GolUer,  both  of 
Portland,  for  appellant  Thomas  O'Day  and 
O.  J.  Kraemer,  both  of  Portland  (Chamber- 
lain, Thomas  ft  Eraoner,  of  Porttand,  on  the 
brief),  for  re«p<xident 


BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  directed  verdict  Is  tbe  basis 
of  the  ohly  assignment  of  error,  the  contri- 
tion being  that  the  circuit  court  had  no  right 
under  the  state  of  the  evidence  to  say  con- 
clusively that  probable  cause  listed  for  the 
prosecution  of  tbe  plaintiff  In  the  criminal 
proceedings  mentioned.  The  rule  on  this 
subject  Is  thus  prescribed  In  Hess  r.  Or^n 
Baking  Ca,  31  Or.  S03,  S12,  49  Pac.  803,  806: 
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"Tb»  credibility  of  ttie  evidence,  and  what 
fhcta  it  proves,  are  for  the  jur; :  but  whether 
such  facts  do  or  do  not  constitute  probable 
cause  is  a  question  exclusively  for  the  court. 
The  court  should  therefore,  by  meana  of  a  hypo- 
thetical instmctlon.  group  the  facts  which  the 
evidence  tends  to  prove,  and  instruct  the  jury 
that,  if  they  find  such  facts  to  have  been  eetab- 
liahed,  they  must  Gnd  that  there  was  or  was 
not  probable  cause"— citing  many  authorities. 

The  te8tlm<»i7  in  the  case  is  TolnmlnonB, 
bavlng  taken  a  rexy  wide  range.  An  extend- 
ed rehearsal  of  the  erldenee  is  impracticable 
within  the  limits  of  an  ordlnaiy  opinion,  and 
only  a  brief  epitome  can  be  here  set  down. 
The  plaintUI  here  had  been  several  years  in 
the  employment  of  tiie  defendant,  who  was 
conducting  business  as  a  fnrrler  In  the  city 
of  Portland.  The  theory  <^  the  defendant 
was  that  he  missed  97  mink  skins  as  the  re- 
sult of  an  invraitory  made  by  him  immedi- 
ately after  tSie  plaintiff  left:  liis  service; 
that  the  plalntitr  in  a  few  days  thereafter 
established  himself  in  business  as  a  rival 
furrier  in  Portland;  that,  having  procured 
a  search  warrant,  he  found  in  the  store  where 
the  plaintiff  was  In  business  at  least  10  mink 
skins  which  the  defendant  here  claims  as  his 
own;  that  while  the  plaintiff  was  In  his  em- 
ploy no  one  had  access  to  the  place  where 
the  furs  were  stored,  except  the  parties  to 
this  suit  In  short,  be  relied  upon  what  he 
claims  to  be  the  fact  that  bis  goods  had 
recently  been  stolen,  and  found  by  him  In 
the  possession  of  the  plaintiff  here  soon 
afterwards,  and  that  his  custody  of  the  prop- 
erty was  whoUy  unexplained ;  his  deduction 
being  that  there  was  probable  cause  to  believe 
the  plaintiff  guilty  of  the  larceny.  It  mpat 
be  admitted  that  there  Is  stune  testimony 
tending  to  explain  this  theory. 
'  On  the  other  hand,  the  contention  of  the 
plaintiff  is  that  many  other  employes  of  the 
defendant  had  equal  access  to  the  place 
where  the  furs  were  stored;  that  he  left 
the  service  of  the  defendant,  and  was  after- 
wards employed  by  another  furrier  having  no 
interest  in  the  business  himself;  that  his  new 
employer  had  purchased  furs  from  a  broker 
which  were  similar  in  appearance  and  mark- 
ed like  those  claimed  by  the  defendant ;  that 
the  particular  furs  found  In  the  store  where 
the  plaintiff  was  at  work  had  been  delivered 
to  him  by  his  new  employer  only  a  short  time 
before;  that  when  the  defendant  came  to 
search  the  store  he  was  told  by  the  new  em- 
ployer that  the  furs  found  belonged  to  the 
latter  and  had  been  pmdiaKd  from  a  broker; 
and  that  Mth  Ola  knowledge  of  the  real 


truth  the  defradant  stabbomly  persisted  In 
canting  bis  arrest  and  prosecution  with  tbe 
result  noted.  Tbe  record  contains  ample  evi- 
dence also  to  sun>ort.thi8  theory  of  the  cas& 

[2]  It  la  snffldent  to  say  that  if  In  fact 
tbe  plaintiff  was  the  (miy  one  besides  the 
defmdant  who  had  access  to  the  place  whne 
the  furs  were  stored,  if  indeed  they  were 
stolen,  and  if  in  truth  those  afterwards 
found  in  the  possession  of  the  plaintiff  were 
tbe  defendant's  pn^rty,  which  possesion 
was  unexplained,  there  would  exist  probable 
cause  for  the  apprehension  of  the  plaintlfl. 
On  tbe  other  hand,  If  many  other  people  had 
an  equal  opportunity  to  purloin  tbe  goods,  If 
the  goods  found  in  tbe  possession  of  the  plain- 
tiff were  delivered  to  him  by  his  new  employ- 
er and  were  in  fiict  tbe  property  of  the  lat- 
ter, and  these  facts  were  made  known  to  the 
defendant  prior  to  or  at  the  time  he  caused 
the  arrest  of  the  plaintiff,  then  no  probable 
cause  for  the  prosecntlon  would  exist.  There 
is  a  marked  controversy  In  tbe  testimony 
about  the  facts  whl<*  are  necessary  as  a 
foundatlcm  of  the  court's  legal  conclusioa 
that  tiere  was  probable  cause  for  the  pros- 
ecution. The  same  is  true  in  respect  to  the 
facts  upon  which  as  a  basis  the  court  should 
say  to  the  Jury  as  a  matter  of  law  that  there 
was  want  of  probable  cause.  The  Issue  of 
probable  cause,  or  absence  thereof.  Involves 
a  mixed  question  of  law  and  fact,  tbe  latter 
Ingredient  of  which  invariably  must  be  sub- 
mitted to  the  Jury,  if  there  Is  any  dispute  in 
the  testimony  on  that  point  It  is  only  where 
the  necessary  facts  are  admitted,  or  else  are 
proven  by  testimony  wblcb  the  law  makes 
conclusive,  that  the  court  can  take  tbe  case 
from  the  Jury  on  the  matter  of  probable  cause 
or  lack  thereof.  Each  bom  of  the  dilemma 
arising  from  the  divergent  theories  of  the 
parties  should  have  been  presented  to  the 
Jury  by  an  appropriate  hypothesis,  accom- 
panied by  a  declaration  ot  the  law  applica- 
ble to  each,  leaving  to  tbe  Jury  tbe  duty  of 
determining  which  of  the  two  postulates  was 
true  in  point  of  fact  The  <drcnlt  court  was 
right  In  denying  the  defendant's  motion  for 
Judgment  at  nonsuit,  because  there  was  testi- 
mony which  the  Jury  could  consider  as  sus- 
taining the  complaint  This  being  true,  It 
was  not  only  inconsistent,  but  also  erronecnu^ 
to  direct  a  verdict  for  the  defendant 

Tbe  Jndgmait  Is  reversed,  and  tbe  eauae 
remanded  for  further  proceedings. 

HcBBIDE,  a  and  BfOOBB  and  &AM- 
SBT,  33.,  concur. 
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SHBFB'IBLD  t.  UNION  OIL  00.  OF  CAU- 

FOENIA.    (No.  12017.) 

(Supreme  Court  of  WaBhington.   Dec  1,  1914.) 

1.  MninoiPAi.OoKPOBAXiOR8(|706*>' Btbeeib 

— PXBSONAI.  InJUBDES— COHTBIBXITOBT  NEO- 
LIUENCE  IN  SlBBGKHCT  —  QUESTION  FOB 
JURT. 

Where,  In  a  personal  injorr  case,  it  ap- 
peared that  plaiotiS  was  struck  by  defendaot  s 
motor  truck  when  his  bicycle  skidded  during  his 
attempt  to  escape  the  imminent  danger  of  a  col- 
lision with  the  track,  which  was  but  a  few  feet 
behind  and  was  gaining  on  him,  the  question 
whether  plaintiff  was  guilty  of  contributory  neg- 
lig(.'nce  in  the  emergency  in  turning  to  the  right 
of  the  street,  in  violation  of  Bern,  it  Ba).  Code, 
I  5560,  was  for  the  jury. 

[Ed.  Note.— For  other  casei,  eee  Municipal 
CorporatioDS,  Gent  Dif.  {  1618;  Dec.  Dig.  1 
706.*] 

2.  Tbiai.  (S  191*)— Inbtbdciionb— Cohucni 
OH  Facts. 

I  In  an  action  for  injuries  to  the  rider  of  a 
bicycle  fiom  bid&g  struck  by  a  motor  truck,  an 
instrucUon  which  referred  to  the  place  of  acci- 
dent aa  "in  the  thickly  settled  part  of  the  city" 
was  not  erroneous  as  a  comment  on  the  facts, 
where  the  place  of  accident  was  inapected  by 
the  jury  and  was  not  in  dispute,  and  It  was  im- 
material to  the  issues  whether  it  was  in  a  thick- 
ly settled  part  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  420-431,  435;  Dec.  Dig.  g  191.*] 

X>epartment  1.  Appeal  from  Superior 
Court,  King  County;  King  Dykeman,  Judge. 

Action  by  Henry  Sheffield  against  the 
Union  Oil  Company  of  Callforuia.  From  a 
judgment  tot  pUUntlg,  defendant  appeals. 
Affiimed. 

Brlghtman,  HBlventadt  &  Tennaat,  of  Se- 
attle, for  appelant  Carke^,  McDonald  & 
Kapp,  of  Seattle,  tot  respondent 

HOBRISr  J.  Respondent  brongbt  this  ac- 
tion to  recoTsr  damaBes  for  personal  Injniles 
sustained  In  being  stntck  by  a  motor  truck 
of  tlie  appellant  He  recovered  in  tbe  court 
below,  and  this  a^eal  followed. 

Tbe  facts,  bo  tat  as  tb^  are  material  to 
the  questions  aabmltted  by  tbe  appeal,  are 
about  aa  toUows:  On  May  9,  1913,  at  about 
9  o'clock  in  tbe  morning,  the  respondent  was 
riding  a  bicycle,  going  west  on  Jackson  street, 
Seattle.  Coming  to  tbe  intersection  of  Jack- 
son street  with  First  Arenue  Sooth,  he  looked 
to  the  right  and  saw  the  motor  truck  of  the 
aiq;>ellant  coming  south  oil  the  west  side  of 
First  Aveune  South,  and  at  about  one  block 
to  tbe  nortb.  Appellant  continued  across 
First  Annm  Bontti.  and,  wb^  near  the  west 
enib  cm  tba  norCb  side  of  the  crossing,  he 
looked  again  and  saw  the  motor  truck  about 
half  a  UodE  away,  near  the  west  curb.  He 
ttun  turned  and  rode  his  wheel  west  of  the 
centar  of  tbe  stireet  between  the  west  curb 
and  tbe  west  car  raU.  When  near  the  south 
margin  of  tbe  crossing,  he  heard  the  motor 
trw^  coming  close  behind  him,  and  turned 
lila  bicycle  li^  tbe  middle  of  the  w«it  car 
track  la  order  to  let  the  motor  track  pass. 


He  so  continoed  for  a  sbort  distance,  when, 
hearing  the  motor  truck  Immediately  behind 
him  and  being  of  the  opinion  that,  unless 
be  turned  out,  he  would  be  run  down,  be 
tamed  bis  bicycle  to  tbe  right  and,  as  bis 
WbBsA  stm^  the  west  rail  of  the  car  track, 
it  skidded  and  he  started  to  tall,  when  he 
was  stnu^  by  the  motor  car.  mie  facts  are 
sufficient  to  establish  negligence  on  the  part 
of  the  appellant,  and  the  flndlng  In  this  re- 
spect Is  not  seriously  questioned;  the  mala 
contention  here  being  (l)  that  respondent 
was  guilty  of  contributory  n^llgence  as  a 
matter  of  law  in  turning  his  bicycle  to  the 
right  in  the  effort  to  avoid  the  truck,  and 
(2)  that  the  court  in  one  of  Its  instructions 
made  an  erroneous  comment  upon  the  facta. 

[1]  Appellant's  first  point  Is  predicated  up- 
on  section  6569,  Bern.  &  6al.  Code,  providing 
that  the  driver  or  operator  of  "every  auto- 
mobile or  motor  vehicle  shall  *  •  •  turn 
to  the  right  in  passing  vehicles,  teams  and 
persons  moving  or  headed  In  the  same  direc- 
tion." Without  recurring  to  the  evidence 
from  which  it  so  appears,  it  Is  shown  that 
tbe  respondent  at  the  time  he  turned  to  the 
right,  was  in  a  i^sitlon  of  great  danger.  The' 
motor  truck  was  not  more  than  three  or  four 
feet  behind  him  and  constantly  gaining,  and 
it  was  evident  that,  unless  he  or  the  driver 
of  the  truck  changed  his  course,  a  collision 
was  inevitable.  Being  In  imminent  danger, 
an  emergency  was  presented,  and  whether 
under  this  emergency  the  respondent  acted 
with  due  prudence  Is,  under  all  the  author- 
ities, a  question  of  fact  for  the  Jury.  The  law 
does  not  scrutinize  too  carefully  an  act  done 
by  one  who  has  been  put  In  a  position  of  dan- 
ger by  the  one  who  inflicts  Injury  upon  him, 
leaving  It  for  the  Jury  to  say  under  such 
circumstance  whether  the  act  in  seeking  to 
avoid  the  danger  was  tbe  act  of  an  ordinarily 
phident  man.  It  la  true  we  have  said  In  a 
number  of  cases,  and  it  la  undoubtedly  the 
law,  that  tbe  failure  to  obsorre  fbe  law  of 
the  road  Is  negligence.  Bat  tbls  rule  moat 
oe  amdled  in  caaaa^n  with  the  dream* 
stances  under  whkb  Its  observance  Is  called 
for,  and  as  msSisA  to  the  Dacts  bi  ibis  case 
we  do  not  think  that  we  can  my  as  a  matter 
of  law  that  respondeof  s  act  was  such  as  to 
preclude  his  recovery.  We  cannot  say,  In 
tbe  face  €t  tbe  verdict*  ttiat  am^  time  bad 
not  been  glvm  the  driver  of  tbe  tmck  to  torn 
to  the  right  for  the  purpose  of  safely  passing 
nBSfoadmt,  had  be  been  dlspraed  to  do  so. 
and  tbe  respoadrat  w«8  not  Justlflcd  In  iie- 
snming  tbe  tmck  would  not  so  turn. 

[i]  'Bte  seoond  point  Is  that  tbe  oouri  In 
one  of  its  instrnctlona  referred  to  tbe  place 
where  the  accident  happened  as  "in  the 
thicdOy  settled  part  of  the  dty."  It  does  not 
seem  to  us  that  this  was  such  a  comment 
upon  the  facts  as  necessitates  a  holding  at 
error.  So  tar  as  we  can  gathor  firom  the 
plewdif^  and  the  record,  the  place  where 
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the  accident  occurred  does  not  seem  to  hare 
been  very  material.  At  least.  It  was  not 
a  material  fact  In  the  case  as  to  whether  or 
not  the  accident  occurred  In  a  thickly  settled 
iwrtlon  of  the  dty.  There  was  no  attempt  on 
the  part  of  appellant  to  show  that  the  place 
was  other  than  as  described  by  the  respond- 
ent In  his  pleading  and  evidence.  The  appel- 
lant admits  that  the  accident  occurred  at  the 
place  referred  to  by  the  respondent  In  his 
complaint,  and  an  Inspection  of  the  place 
was  had  by  the  Jury;  bo  that  the  reference 
to  the  fact  by  the  conrt  In  his  Instructions 
does  not  do  violence  to  any  rule  prohibitiug 
the  courts  firom  taking  Judicial  notice  of  the 
streets  of  a  dty,  assuming  for  the  sake  of 
the  argument  that  such  a  rule  exists  and 
would  be  applicable  to  the  facts  in  this  case. 

We  cannot  uphold  appellant's  contentions 
of  error,  and  the  Judgment  Is  afflrroed. 

CROW,  C.  J.  and  PARKER,  OOSB,  and 
OHADWICK,  33.,  concur. 


BTATB  T.  BRACKING.    (No.  U970.) 

(Supreme  Court  of  Washington.   Dec  1,  1014.) 

Hdsbahd  ard  Wax  (i_813*)  — Pbosbodtioh 
roB  NoNBUPPon  — ^unicnNOT  or  Bn- 

DERCE. 

Evldencei  In  a  prosecution  for  wife  aban- 
donment and  nouBopport  in  Tlolatlon  of  Laws 
1913,  c  28,  held  to  sustain  a  verdict  of  guilty. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  1  1110;  Dec  Dig.  S  313.*j 

Departmoit  2.  Appeal  from  Saperlw 
Court,  King  Connty ;  J.  T.  Ronald,  Judge. 

Walter  Bracking  was  ooBTicted  of  wife 
abandonment  and  nonsnpporU  and  appeals. 
Affirmed. 

P.  M.  Llddy,  of  Seattle,  for  appellant 
John  F.  Murphy  and  Crawford  B.  White, 
botb  of  Seattle^  for  the  Stat& 

MAIN,  J.  The  defendant  in  this  case  was 
charged  under  chapter  28,  Laws  of  1913, 
with  the  crime  of  wife  abandonment  and 
nonsnpport.  In  the  superior  court  the  cause 
was  tried  to  a  Jury  and  a  verdict  of  guilty 
returned.  Judgment  was  entered  upon  the 
verdict  and  the  defendant  was  sentenced  to 
Imprisonment  in  the  county  Jail  for  a  period 
of  eight  months.  From  this  Judgmoit  and 
sentence  the  appeal  Is  prosecuted. 

The  only  question  here  presented  Is  wheth- 
er the  evidence  Is  sufficient  to  Jnstl:^  the 
verdict  of  the  Jury.  The  cause  went  to  the 
Jury  upon  the  evidence  of  the  state  alone; 
the  defendant  having  produced  no  testimony 
in  bis  behall  The  proof  shows  that  the 
prosecuting  witness  and  the  defendant  were 
husband  and  wife;  that  be  did  not  support 
bis  wife  at  any  time  daring  the  year  1913 
and  for  some  time  prior  thereto;  that  he 
was  a  mining  promoter,  able-bodied,  healQiy, 
and  strong,  and  bad  an  office  In  the  Globe 


building  in  Seattle;  that  the  complaining 
witness  was  without  funds ;  and  Qiat  tbe  de- 
fendant without  cause  refused  to  support 
her. 

Section  S  of  the  act  under  whlcb  the  de- 
fendant was  charged  provides  that  pnxtf  of 
abandonment  or  nonsupport  of  a  wife  "is 
prima  facie  evidence  that  sudi  abandonment 
or  nonsupport  *  *  *  la  willfuL"  Under 
the  statute  tbe  evidence  was  ample  to  sus- 
tain the  verdict. 

Tbe  Judgment  wiU  be  affirmed. 

CROW,  C.  J.,  and  MOUNT,  FULLBBTON. 
and  BLUB,  JJ.,  concur. 


GILCHBR  V.  SEATTLE  ELECTRIC  CO. 
(No.  12146.) 

(Supreme  Court  of  Washington.  Dec  1, 1914.) 

L  Appeal  ard  Bbbob  (|  969*)— Tbiai,  (5  50*) 
— DiSCBEnON  OF  Tbial  Coubt— Receptioii 
OF  BvinBiTca  <—  RiTXIW  —  BXCLUBlOir  OT 
Jubt. 

While  It  is  tbe  safer  practice  for  tbe  Jury  to 
be  excluded  during  argument  of  counsel  on  ques- 
tions of  law,  the  matter  rests  in  the  discretion 
of  the  trial  court,  and  Its  determination  is  con- 
clusive unless  there  was  an  abuse  of  discretioD. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  3845-3848;  Dec  Dig.  I 
969;*  Trial.  Cent  Dig.  i  122;  Dec  Dig.  1 
50.*] 

2.  Appeal  and  Ereob  ({  1046*)— Review- 

Hasuless  Ebrob. 
In  a  personal  injury  action,  tbe  conrt  re- 
fused to  exdude  the  Jury  during  the  argument  of 
a  legal  proposition,  and  they  heard  read  extracts 
from  a  decision  of  the  Supreme  Court  upon  a 
former  appeal  in  the  same  case,  wherein  that 
tribnnal  remarked  that  tbe  evidence,  while  rais- 
ing a  question  for  the  Jury,  seemed  to  be  in 
favor  of  defendant  The  lower  court  directed 
tbe  Jury  to  disregard  the  argument  of  counsel 
and  to  be  guided  tv  the  instmctioiis  and  evl- 
deoce.  Beld,  that  the  court's  refusal  to  exclude 
tbe  jury  cannot  be  considered  an  abuse  of  discre- 
tion to  the  manifest  injury  of  plaintiff  necessi- 
tating reversal  of  the  judgment  for  defendant; 
the  extracts  read  showmg  that  the  qnestlon  un- 
der tbe  evidence  was  for  the  Jury. 

[Ed,  Note.— For  othn-  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  41^-^1«  4m;  Dec. 
Dig.  i  1046.*] 

Department  1.  Appeal  from  Superior 
Court,  King  Conntar;  John  B.  Humphries, 
Judge. 

Action  by  Henry  Gilcber  against  tbe  Seat- 
tle Electric  Company.  From  a  Judgment  for 
defendant,  plaintlfF  appeals.  Affirmed. 

Reynolds,  Balllnger  ft  Hntaon,  of  Seattle, 
for  appellant  Jas.  B.  Howe  and  A.  J.  BUk* 
nor,  both  of  Seattle,  for  reqWDdent 

MORRIS.  J.  Action  for  personal  injuries 
with  verdict  for  defendant  This  la  tbe 
same  case  as  that  reported  in  69  Wash.  78, 
124  Pac  218.  to  which  reference  may  be  had 
for  the  facts,  no  recital  of  which  need  bere 
be  made,  since  tbe  case  la  now  presented 
only  on  a  question  of  law. 


•For  oOMT  sasw      ntM  topic  sad  seetloa  NUUBBR  is  Dm.  Die.  *  Am.  Dls.  Ksj-Mol  Sertss  *  Burr  ladaons 
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[1.1]  Befort  proeeedlng  with  Us  evldsnoe* 
zespoDdent  moved  tbe  lown  court  to  with- 
draw trom  tbe  J1117  sll  teaOmxmj  r^Uve 
to  an  alleged  detect  In  tbe  headU^t  of  the 
c^r  whl(ib  Injured  aratellant,  opw  the  ground 
that  the  eridence  wholly  tolled  to  show 
that  the  condition  of  the  headlight  in  any 
manner  contributed  to  tbe  acddeuL  Tt^ 
motion  wae  in  part  baaed  upon  what  was 
■aid  by  tbla  court  upon  the  first  appeaL 
That  it  was  well  taken  and  should  bare 
be^  granted  Is  not  now  disputed.  Tte  trial 
Judge  was  seemingly  not  disposed  to  grant 
tba  motion^  whereupon  counsel  for  lespond- 
oit  proceeded  to  read  a  part  of  tbe  opinion 
m  the  first  appeal  in  support  of  bis  ctmten- 
tion.  Counsel  for  appellant  suggested  the 
opiniaa  of  this  court  staould  not  be  read  in 
tbe  presence  of  tbe  Jury,  which  suggesUon 
met  with  the  approval  <it  counsel  for  respond- 
ent Tbe  court,  however,  announced  that 
bis  practice  was  to  permit  the  Jnry  to  remain 
during  the  presentation  of  legal  arguments, 
under  instructions  to  disregard  anything  that 
might  be  tben  said  and  accept  aa  the  law 
of  tbe  case  the  instructions  as  given  by  the 
trial  court  So  ruling,  the  court  refused  to 
excuse  tbe  Jury.  Counsel  for  respondent 
again  proceeded  with  his  reading,  and  coun- 
sel for  appellant  again  objected,  and  the 
court  again  refused  to  excuse  tbe  Jury,  aay^ 
Ing: 

"Objection  overruled,  exception  allowed,  with 
the  statement  to  the  jury,  as  I  have  given  over 
and  over,  that  tbe  jnry  has  nothing  whatever 
to  do  with  the  argument  of  coansel,  or  tbe  read- 
ing of  antfaoritiea  to  the  court  Tlie  Jary  will 
be  govwned  entirely  and  solely  by  the  Initruc- 
tions  of  the  court  given  to  tbe  jury  and  apply 
the  testbiKmy.  of  wbidi  they  are  ue  exdonve 
Judges  of.  the  facts,  under  tihe  instnuitlons  «C  the 
court" 

This  ruling  Is  the  error  now  urged  against 

tbe  Judgment 

In  submitting  tbe  case  to  the  Jury  the  trial 
Judge  said  to  them: 

"Yon  will  baniab  from  your  minds  •  *  • 
any  argument  <^  attorneys  to  the  court  or  deci- 
sion read  to  the  court  Ton  are  only  bound  by 
the  law  as  contained  in  the  written  iDStructlonB 
now  given  yon  by  the  court  whldi  yon  will  take 
with  yon  to  yonr  Jury  room  and  use  in  your  de* 
Ubemtions.** 

We  have  h^,  in  State  T.  Ooella»  8  Wash. 
90,  28  Pa&  28,  that  It  is  within  tbe  dlscretton 
of  do  trial  Jn^Bo  to  «clnde  the  Jury  during 
the  argument  of  oouns^  npmi  legal  Quee- 
ttcms  axlaing  during  tbe  trial;  and,  while 
it  Is  there  reoognlaed  that  the  retoition  of 
the  Jory  during  the  argument  of  ooonsel  upon 
any  legal  png;ioettion  addressed  to  the  court 
is  a  privilege  susceptible  of  abuse,  It  is  said 
that  it  would  require  a  dear  case  of  the 
abuse  of  this  Judicial  discretion  to  Uie  manlr 
feat  injury  of  a  par^  to  make  a  matter  of 
this  kind  a  ground  of  reversid.  We  liave 
no  hesitancy  In  saying  again,  aa  we  then 
said,  that  "the  safer  course  and  the  better 
practice  would  be  to  exclude  the  Jury."  But 


wb  are  not  pr^^ared  to  say  Ibat  the  t&ilure 
ot  the  court  to  do  so  was  prejudicial  error; 
especially  In  the  U^t  of  the  remarks  of  the 
oonrt  and  tbe  Instructions  to  the  Jury,  to 
the  ^ect  that  they  should  attadi  no  wdight 
to  the  argument  of  counsel  or  to  tbe  de- 
cision read  in  their  bearing.  That  part  ot 
tbe  opinion  read  to  which  appellant  takes 
strongest  objection  Is  this: 

"The  evidence  on  this  -question,  although  con- 
flicting, seems  to  preponderate  in  appellant's 
favor,  yet  tbe  Issue  Involved  was  for  the  jury." 

So  that,  In  the  opinion  of  this  court  as  well 
as  in  the  remarks  and  Instructions  of  tbe 
lower  court,  It  is  made  clear  that  the  Issue 
was  solely  for  the  Jury  Irrespective  of  what 
may  hare  been  said  by  either  court  or  coun- 
sel. We  have  no  right  to  assume  that  the 
Jury  disregarded  tbe  Instructions  of  the 
court  or  were  influenced  In  reaching  tbelr 
determination  by  other  than  that  which  they 
were  Instructed  was  to  be  considered  in  ar^ 
riving  at  a  verdict  Tbe  presumption  ot  right 
conduct  on  the  part  of  the  Jury  muat  be  In- 
dulged In  until  the  coutrary  clearly  appears. 
In  this  connection  we  call  attention  to  the 
views  of  the  trial  Judge  who  presided  at  the 
first  trial,  as  quoted  In  the  first  opinion,  to 
indicate  tbe  character  of  tbe  evidence  upon 
which  the  verdict  was  based. 

We  find  no  ground  tor  reversing  the  Judg-. 
ment,  and  it  is  affirmed. 

CBOW,  C.  jr.,  and  GHADWICK,  PABKER, 
and  aOSB,  JJ.,  concur. 


STAITDARD  OIL  CO.  v.  PARAGON  OIL  CO. 
(No.  12141.) 

(Supreme  Court  of  Washhigton.   Dec.  1,  1914.) 

Sales  (I  363*)— Actions— Bviubncx. 

In  a  suit  for  tbe  purchase  price  of  oil,  held 
that  under  the  evidence,  a  verdict  should  have 
been  directed  for  plalntUE  tog  the  amoont  of  its 

claim. 

[Ed.  Note.— For  other  oases,  see  Sales,  Cent 

Dig.  S  1064;  Dec.  Dig.  i  363.»] 

Department  1.  Appeal  from  Superior 
Court,  Fierce  County;  O.  M.  Sasterday, 
Judg^ 

Action  by  the  Standard  OH  Company 
against  the  Paragon  Oil  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Be  versed,  with  dlrectlooa. 

Bates,  Peer  &  Peterson,  of  Tacoma,  for  ai^ 
pellant.  John  Gallagher,  of  Tacoma,  for  re- 
spondent 

GOSB)  J.  This  Is  an  action  to  recover  tbe 
alleged  balance  due  upon  an  account.  Tbam 
was  a  verdict  and  Judgment  tm  the  defend- 
ant for  costs.  Tbe  plolntUf  has  appealed. 

After  all  tbe  evidence  bad  been  submitted, 
the  appellant  moved  for  a  directed  verdict 
and  assigns  error  because  of  the  refusal  ot 
the  court  to  grant  the  motion. 

Appellant's  manager  testified  that  he  made 
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ft  propositlOD  to  the  respondent's  manager  to 
Bell  bim  gasoline,  pearl  oil,  napbtha,  and  dis- 
tillate at  a  c^t  and  a  bait  a  gallon  below 
tbe  market  price  for  gasoline  and  one  cent 
below  ,the  market  price  tor  pearl  oil,  napbtha, 
and  distillate ;  that  he  told  the  respondent's 
manager  that,  if  he  wonld  enter  into  a  con- 
tract to  include  lubricating  oils,  he  would 
give  a  further  reduction  of  one  cent  on  gaso- 
line, naphtha,  and  pearl  oU,  and  a  half  cent 
on  distillate;  and  that  he  delivered  a  large 
quantity  of  tbe  refined  oils,  sending  Invoices 
at  tbe  higher  prices  with  every  shipment 
The  respondent's  manager,  while  using  dif- 
ferent language,  testified  in  effect  the  same. 
He  said  that  tbe  appellant's  manager  offered 
him  tbe  larger  discount  "In  consideration  of 
yon  giving  us  yonr  lubricating  business  on 
such  goods  as  you  are  buying  from  Califor- 
nia"; that  he  answered,  "If  your  goods  are 
right  and  your  prices  are  right.  I  see  no  rea- 
son why  we  could  not  do  some  business;" 
that  the  appellant's  manager  then  said,  "We 
wiU  guarantee  to  give  you  Jnat  as  good  or 
better  goods  and  Just  as  good  or  better  prices 
than  you  are  receiving,**  meaning  upon  lubri- 
cating oils;  that  the  respondent's  manager 
then  said,  **We  will  think  it  over;"  that  they 
met  i^aln  Uie  next  day,  when  the  appellant's 
manager  reiterated  his  proposition;  that  wit- 
ness promised  to  fumldi  him  samples  of  the 
lubricating  oils  and  the  prices  at  which  he  was 
buying  them;  tbat  the  appellanfs  joaDhgei 
then  said:  *"In  c(mslderatl(m  of  this,  when 
the  samples  and  prices  come  back,  provided 
tliey  are  agreeable  and  satisfactory,  we  will 
expect  you  to  sign  a  contract,  and  In  the 
meantime,  if  yon  want  any  goods,  you  can 
order  them  right  along  as  you  want,  and  we 
will  send  them  along.'  He  said,  'We  will 
Invoice  them  at  the  old  prices,  and  that,  aft- 
er tbe  contract  is  signed  up,  then  we  will 
send  you  a  credit  memo,  for  the  difference;* 
and  I  accepted  tbe  goods  and  Invoices  on  that 
basis.  I  think  that  is  about  all  there  was 
of  that  interview  at  tliat  time."  He  further 
testified  that  some  days  later  he  placed  an 
order  tor  a  car  load  of  gasoline,  and  goods 
kept  coming  right  along;  that,  after  tbe  ap- 
pellant furnished  Its  samples  and  prices  of 
lubricating  oils,  "We  found  that  the  goods 
were  not  as  good  and  tbe  prices  were  higher 
than  he  had  agreed;"  that  no  lubricating 
oils  were  fumlsbed;  and  that  each  delivery 
of  the  refined  oils  was  accompanied  with  in- 
voices at  tbe  higher  prices.  The  parties  fail- 
ed to  agree  uiran  the  quality  and  prices  of 
the  lubricating  oils.  The  testimony  of  the 
respradent^s  manager  makes  It  clear  that  the 
respondent  was  not  to  buy  lubricating  oils 
unless  the  quality  and  prices  were  "agree- 
able and  satlsfactorT!."  If  th^  were,  the 
parties  were  to  eater  Into  a  written  contract 
In  the  meantime  bis  testimony  shows  ttiat 
the  refined  goods  were  to  be  delivered  at  the 
old  prices  (that  is,  at  tbe  higher  prices) ;  and 


after  the  contract  was  entered  Into  for  tbe 
lubricating  oils,  If  one  was  entered  Into,  tbe 
respondent  was  to  be  credited  with  the 
agreed  discount  His  evidence  makes  It  plain 
that  It  was  foreseen  that  the  parties  might 
not  agree  upon  the  quality  and  prices  of 
the  lubricating  oils.  If  tbe  samples  and 
prices  were  satisfactory,  the  contract  was  to 
be  entered  into.  If  not  satisfactory,  the  re- 
fined goods  were  to  be  billed  and  paid  for 
at  tbe  higher  rate.  The  motion  for  a  di- 
rected verdict  should  have  been  granted  upon 
the  testimony  of  the  respondent's  manager. 

The  Judgment  is  reversed,  with  directions 
to  enter  a  Judgment  for  the  appellant  tor  tbe 
amount  of  its  claim. 

GROW,  a  J.,  and  UOBRIS  and  GHAD- 
WIGE,  JJ.,  <»ncur. 


BENHAM  V.  HAWKINS.    CNo.  12022.) 
(Supreme  Court  of  Washington.   Dec.  1,  1914.) 

1.  Fbauduucnt  Convbtancks  (5  278')— Scrrs 
TO  Set  Ahidk— Burden  of  Paoor. 

Under  tbe  direct  provisions  of  Rem.  ft  Bal. 
Code,  S  5292,  the  burden  of  proof  is  upon  the 
party  aaserting  the  good  faith  of  a  conveyance 
by  a  husband  to  his  wife  attacked  as  in  fraud 
of  creditors. 

[Ed.  Note^For  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |S  801,  802;  Dec.  Dig. 
S  278.*] 

2.  FBATTDUUm'  CONVETAHOXS  <|  27S*)-^0- 
TIO  N  8— E  VIDENC*— SuinCIBKCY. 

In  a  suit  to  set  aside  a  conveyance  by  a 
husband  to  his  wife  as  in  fraud  of  creditors. 
held,  that  under  Uie  evidence  the  wife  did  not 
sustain  the  burden  of  ratabU^iug  the  good  faith 
of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Frandoleut 
Conveyanoea,  Cent  Dig.  U  801,  802;  Dec.  I>lg; 
S  27&*] 

Department  1.  Appeal  from  Superior  GOnrti 
King  County;  J.  T.  Ronald,  Judge. 

Acti<Hi  by  W.  L.  Benham  against  Emma  A. 
Hawkins,  Individually  and  as  executrix  of 
tbe  estate  of  E.  C  Hawkins,  deceased.  From 
a  Judgment  for  plaintiff,  deftodant  appeals. 
Affirmed. 

Tucker  &  Hyland,  of  Seattle,  for  appellant 
Henry  E.  Collier,  of  Portland,  Or.,  and  Pe- 
ters ft  Powell,  of  Seattle,  for  respouaent. 

PARKER,  J.  The  plaintiff  seeks  to  have 
a  balance  due  upon  a  promissory  note  given 
to  him  by  E.  C.  Hawkins,  deceased,  adjudged 
to  t>e  a  valid  claim  against  the  community 
estate  of  E.  G.  Hawkins  and  Emma  A.  Haw- 
kins, his  wife;  and  also  to  have  certain  real 
property  claimed  by  Emma  A.  Hawkins  as 
her  separate  property  decreed  to  be  tbe  prop- 
erty of  tbe  community  estate  and  subject- 
ed to  the  payment  of  creditors  thereof.  In- 
cluding the  claim  of  tbe  plaintiff,  In  dne 
course  of  the  administration  of  the  estate. 
Trial  before  1^  court  without  a  Jury  result- 
ed in  Judgmoit  and  decree  In  behalf  of  plain* 
tiff  as  prayed  for,  from  which  Emma  A. 
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HawkbiB,  boHi  Indlrldoally  and  as  executrix 
of  tbe  oMiunaiiity  estate,  has  aroealed. 

In  March,  1907,  B.  O.  HawklnB  execated 
and  deJiTered  to  resctonden^  for  value,  a 
promtssoiy  note  payable  npea  demand  for  the 
principal  snm  of  (2,600.  This  note  erldoiced 
s  cnnmnnlty  debt  owing  by  B.  OL  Haw- 
kins and  appelant  to  respondrait  Dnrlng 
the  year  1908  payments  were  made  thereon 
aggregating  (750.  In  Febmary,  1908,  E.  0. 
Hawkins  conveyeA  to  his  wife,  this  appellant, 
certain  real  property.  Id  the  city  of  Seattle, 
then  belonging  to  himself  and  wife,  as  com- 
mnnlty  property,  of  the  approximate  value 
of  (25,000,  which  was  then  subject  to  a  mort- 
gage of  (15,000.  The  consideration  as  recit- 
ed in  this  conveyance  was,  "Love  and  afCec- 
tlon,  and  as  a  gift"  It  is  plain  that  there 
was  no  other  consideration  supporting  this 
conveyauce.  Thereafter  C.  Hawkins  died 
leaving  a  will  by  which  appellant  became 
executrix  of  his  estate.  The  estate  evidently 
consisted  of  community  property  only.  Ap- 
pellant filed  an  Inventory  accordingly,  but 
omitted  therefrom  tbe  Seattle  property  above 
mentioned,  conveyed  to  her  by  E.  O.  Haw- 
hlns,  in  February,  1008,  claiming  the  same  to 
be  her  separate  property  by  virtue  of  that 
conveyance.  The  debts  of  the  estate  exceed 
in  amount  the  value  thereof  as  Inventoried 
by  appellant  Resi)oDdeDt  filed  bis  claim  for 
the  balance  due  upon  the  tiote  here'  involved 
with  appellant  as  executrix,  and  upon  her 
disallowance  of  his  claim  this  action  fol- 
lowed. 

It  Is  contended  by  counsel  for  appellant 
that  the  note  here  Involved  was  paid  In  full 
prior  to  tbe  death  of  her  husband,  E.  C.  Haw- 
kins. This  contention  presents  a  question  of 
fact  <mly  as  to  wttich  the  evidence  we  think 
dearly  preponderates  In  favor  of  regpond- 
ent's  claim  of  nonpayment,  and  as  found  by 
the  trial  court 

[1,2]  The  principal  contentions  here  have 
to  do  with  the  question  arising  as  to  the  good 
faith  of  B.  C.  Hawkins  and  appellant  attend- 
ing the  conveyance  of  the  Seattle  property  In 
1907,  to  appellant.  In  so  far  as  that  convey- 
ance affects' the  rights  of  creditors  of  the 
commnnlty;  and  this  In  turn  Is  deitendent 
npfm  whether  B.  0.  Hawkins  at  that  time  re- 
tained AiiBclent  property  of  himself  or  the 
commnnlty  to  aatlsfy  all  creditors.  The  evi- 
dence bearing  upon  this  gnestlon  la  not  at  all 
satlsfactwy;  Indeed,  there  is  little  pointing 
to  the  view  that  Hawkins  or  the  community 
was  then,  or  afc  any  time  thereafter,  able  to 
pay  all  of  hla  and  tbe  conununity's  creditors 
with  this  real  pn^rty  taken  from  the  com- 
mnnlty estate,  other  than  the  fact  that  he 
received  a  large  salary.  As  to  what  he  or 
the  commnnlty  poesessed  in  the  way  of  pn^ 
erty,  aside  from  this  property,  the  evidence 
tomlsheii  bvt  little  information.  We  are 
etoistvBlned  to  hold  in  the  light  of  the  evi- 
dence, and  tbe  law  as  to  burden  of  proof  In 


cases  of  this  nature,  that  the  conveyance  was 
not  made  In  good  fiiith  from  Hawkins  to  ap- 
pellant and  constituted  a  legal  fraud  as 
against  the  rights  ot  creditors,  including  re- 
sptmdKit  Section  CSOS,  Bern.  &  Bal.  God^ 
provides: 

"In  every  case  where  any  question  arises  as 
to  the  good  faith  of  any  traDsaction  between 
husband  and  wif&  whether  a  transactioo  be- 
tween them  directly  or  by  Intervention  of  third 
person  or  persons,  the  burden  of  proof  shall  be 
upon  tbe  party  aasertii^  the  good  faith." 

This  rule  as  to  burden  of  proof  in  such 
cases  has  been  given  full  force  and  eCtect  In 
numerous  decisions  of  this  court  Bates  v. 
Drake,  28  Wash.  447,  68  Fac.  961;  Canedy  v. 
Skinner,  SO  Wash.  601,  97  Fac.  487;  Adams  v. 
Wingard,  63  Wash,  660,  102  Fac.  426;  KaU- 
nowskl  V.  McNeny,  68  Wash.  681,  123  Fac. 
1074;  DIU  V.  Carver,  70  Wash.  103,  126  Fac. 
86;  Ruuth  v.  Morse  Hardware  Co.,  74  Wash. 
361,  133  Fac.  587;  Patterson  v.  Bowes,  78 
Wash.  476, 139  Fac.  225. 

The  jndgmmt  Is  afflnned. 

GROW,  G.  J.,  and  GOSB,  M0BBI8,  and 
CHADWICK  JJ.,  concur. 


In  re  BIOHfEB  AYE.  IN  OITY  OF  SEAT- 
TLE. 

BUCK  V.  BAILET  et  nx 
(No.  1206S.) 

(Supreme  Court  of  Washington.   Dec.  1,  1914.) 

1.  AlTOBNXT  AHD  CUKNT  (S  126*)— SdUUAST 

Beuedies  of  Client— Deuvbbt  of  Instbu- 

UENTS. 

Under  Rem.  ft  Bat.  Code,  i  137,  providing 
that  when  an  attorney  refnaes  to  deliver  money 
or  papers  to  a  person,  from  or  for  whom  he  has 
received  them  in  tiie  course  of  professional  em- 
ployment he  may  be  required  tty  an  order  of 
tbe  court  to  do  so,  or  show  cause  why  he  should 
not  be  po&iabed  tor  contempt  and  aectlon  138 
providiihg  that.  If  he  claims  a  lien  upon  the 
money  or  papers,  the  court  may  Impose  as  a 
condition  of  making  the  order  that  the  client 
give  secorlty  to  sadsfy  the  lien  when  determin- 
ed in  an  action,  summarilj  Inoulre  Into  the 
facts  on  which  the  claim  m  a  Den  Is  founded 
and  determine  the  same,  or  refer  it  and  upon 
the  report  determine  tbe  same  as  other  cases, 
an  order  requiring  an  attorney  to  deliver  In- 
struments to  his  clients  under  penalty  of  com- 
mitmeot  for  contempt  upon  the  clients'  filing  a 
bond  conditioned  to  pay  any  lien  or  attorney's 
fee  that  he  might  recover  against  them,  when 
determined  by  an  action  in  court,  was  proper- 
ty entered,  without  bearing  evidence  as  to 
amount  due  for  attorney's  fees  and  determining 
such  amount;  tbe  order  being  strictly  in  com- 
pliance with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  S§  264-273;  Dec.  Dig.  i 
12a*] 

2.  ATTOBNIT  AKD  CZJBNT  (i  7S*)— OOHFBNSA- 

TION— CONTBACTS— BVIDBNCE. 

A  dispute  having  arisen  between  an  attor- 
ney and  his  clients  as  to  his  compensation  in  a 
condemnation  proceeding  and  otiier  matters, 
he  delivered  certain  warrant!  issued  In  sndi 
proceeding  to  the  clients,  retaining  two  of  the 
warrants,  and  executed  a  receipt  tor  socb  two 
warrants,  reciting  that  they  were  to  be  held 
hy  him  nstU  tike  final  settlement  after  the  as- 
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sesament  wai  made  and  the  warrants  were  due. 

One  of  the  clieote  executed  a  receipt  for  the 
warrants  delivered,  which  BubseaueDtly  con- 
tained a  Ncftel,  that  this  left  in  the  attorney's 
hand  two  warrants  "giWo^  him  the  right  to 
sell  same  at  any  time  and  to  acroant  to  ns  for 
proceeds,"  bat  the  client  claimed  that  the  pro- 
Ti^on  as  to  selling  the  warrants  was  not  in 
the  receipt  when  he  signed  it  Heli,  that  the 
two  receipts  contradicted  each  other  and  did 
not  clearly  anthorize  the  attorney  to  sell  the 
warrants;  and  hence.  In  a  proceeding  to  com- 
pel him  to  deliver  the  warrants  to  the  clients, 
the  court  was  justified  in  finding  that  no  con- 
tract anthortzing  such  sale  was  made,  especial- 
ly, where  the  evidence  was  far  from  convincing 
t^t  the  provision  as  to  selling  the  warrants 
was  called  to  the  client's  attention  when  he 
signed  It,  assuming  that  It  was  then  Id  the  re- 
ceipt 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  105^;  Dea  Dig.  | 
73.*] 

8.  CONTBACIB  (I  1P5*)— OOHgTBUOTIOW— WMT- 

ntt  BviDENOB— Amiounr. 

Where  written  evidence  is  contradlctoir, 
the  matter  should  be  resolved  most  strongly 
against  the  party  at  whose  instance  the  words 
were  used,  espeually  where  the  parties  occapy 
tiie  relation  of  attorney  and  cuent  and  the 
written  evidence  is  prepared  by  the  attwmey. 

[Ed.  Note. — For  other  cases,  see  Oontiaeta, 
Cent  Dig.  S  736;   Dec.  Dig.  j|  155.*] 

4.  Attobi?bt  awd  GLnm  171*>— limr— Bw- 

FOBCEHBNT— SAIiE. 

An  attorney's  lien  on  written  instmments 
in  his  possession,  belonging  to  his  client  gives 
him  no  right  to  sell  or  dispose  of  the  instm- 
ments. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
C11«it  Gent  Dig.  i  888;  Dec.  Dig.  {  171.*] 

Department  2.  Appeal  from  Sup^or 
Court,  King  County ;  Everett  Smith,  JuOg^ 

Proceeding  by  the  City  of  Seattle  In  the 
matter  of  Eighth  Avenue .  and  other  streets. 
From  a  final  order  requiring  Vernon  W.  Bn<A 
to  d^ver  to  Clarissa  A.  Bailey  and  husband 
warrants  received  by  him  as  their  attorney. 
Bode  appeals.  Affirmed. 

Geo.  B.  Cole,  of  Seattle,  for  appellant  J. 
P.  Wall,  of  Seattle  and  T..F.  Bevingtcm,  for 
respondents. 

BLLI8,  J.  This  Is  an  appeal  ttom  the  final 
order  ot  the  superior  covrt  ct  King  county 
entered  upon  the  hearing  of  a  diow  cause 
order,  wUdi  final  order  required  ftB  appe- 
lant to  deliver  to  the  respondents  two  war- 
rants for  $1,000  each,  received  by  the  ap- 
pelant as  attorney  fOr  the  respondents  In 
tbe  course  of  his  professional  ouployment 

The  proceedings  were  under  the  provMons 
of  Rem,  &  BaL  Code.  Bl  137,  138.  Tbe  oonrt 
heard  the  matter  upon  oral  evidence  of 
whlcli  the  f<dlowlng  Is  a  iSslr  epitome: 

The  city  ot  Seattle  instituted  proceedii^ 
to  condemn  certain  property  belonging  to 
the  [respondents.  The  appellant  was  em- 
ployed by  the  respondents  to  represent  them 
In  that  proceeding  in  his  professlfmal  ca- 
pacity as  thetr  attorn^.  Warrants  In  tbe 
amount  of  920,900;  payable  to  both  respond- 
ents or  order,  dated  Uay  20.  1012,  were  is- 
sued In  payment  of  the  Judgment  In  respond- 


mt^  favor  In  tliat  actton  and  ddlvered  to 
tbe  appellant  as  iSuSx  attomev^  A  dlspnto 
having  arisen  between  the  parties  touching 
the  amount  of  the  aweiant^s  fees  In  flds  and, 
as  he  claims.  In  other  matters,  the  appellant 
refused  to  deliver  any  of  these  warrants  to 
the  respondenta,  M««<T"<"g  an  attom^s  Uen 
thereon  for  his  fees.  Finally,  on  contlnaed 
demands  tnm  the  reqxmdents,  he-dellverad 
to  them  all  (tf  flw  warzanti^  isare  ttie  two 
here  In  queotlon.  ^r  these  two.  wUtii  nev- 
er left  his  possMBAu,  he  gave  tihe  reepond- 
ents  a  receipt  wbleh  reads  as  follows: 

"Received  of  Henry  and  Clarissa  A.  Bailey 
warrants  7428  and  7438  for  the  sum  of  V^UUO, 
same  to  be  held  by  me  until  tbe  final  settle- 
ment after  the  assessment  is  made  and  warrants 
due.  Vernon  W.  Buck." 

The  appellant  claims  that  at  the  same  time 
he  prepared  a  receipt  for  the  other  warrants 
which  the  respondent  Hairy  Bailey  signed. 
Thatl  receipt  now  reads  as  follows: 

"Received  of  Vernon  W.  Buck  $18,090  in  war^ 
rants  on  8th  Ave.  Con.,  leaving  In  his  hands 
two  warrants  of  $1,000  each,  giving  him  the 
right  to  sell  same  at  any  time  and  to  acoonnt 
to  ns  for  proceeds.  Henry  Bailey." 

Both  receipts  are  typewritten  and  signed 
In  Ink.  Neither  bears  any  inherent  evidence 
of  alteration  or  (diange.  The  resixmdait 
Hrary  Bailey  admitted  receiving,  the  flnt- 
mendoned  receipt  and  admitted  that  the  alg- 
natore  to  the  second  receipt  was  his  own, 
but  emphatically  denied  that,  when  he  sign- 
ed it,  the  receipt  contained  any  words  an- 
thorlatng  tbe  appellant  to  sell  the  two  wat^ 
rants  retained  by  him.  Mrs.  Bailey  did  not 
sign  the  receipt,  claims  that  she  never  saw 
It  and  testified  that  the  appellant  after- 
wards refused  to  let  her  see  it  Both  r^ 
^xmdents  testified  that  never  at  any 
time  agreed  tiiat  ttie  appellant  mlflSit  sell  the 
warrants  for  any  purpose.  The  appellant's 
daughter,  who,  at  the  dictation  of  her  fa- 
ther, typed  the  body  of  ihe  last-quoted  re- 
ceipt, testified  that  Mrs.  B^ey  was  present 
at  the  time,  but  she  could  not  remember 
whether  the  receipt  at  that  time  ccmsisted 
of  four  lines  as  at  pres»it  or  not.  The  ap- 
pellant testified  that  he  sold  one  of  ttie  two 
warrants  within  a  week  after  this  transac- 
tion and  the  other  within  aboat  a  month, 
both  at  a  dlsconnt  6  per  cent,  indorsing 
them  as  attorney  for  the  respondents.  Short- 
ly afterwards,  Mr.  Falley  having  gone  to 
Alaska,  Ura.  Bailey  again  d«nanded  the 
two  warrants,  offering  to  pay  $260  to  the 
appellant,  which  amount  she  claimed  was 
his  agreed  attom^'s  fee.  He  rinsed  to  ac- 
cept the  mott^  or  deliver  the  warrants.  He 
admitted  that  he  never  at  any  lime  told  her 
that  be  had  sold  the  warrants.  It  fairly  ap- 
pears that  ndther  of  Uie  respondents  knew 
ditLt  fact  till  the  appellant  divulged  It  at  the 
hearing.  Mrs.  Bailey  then  threatened  crim- 
inal proceedings,  and  tbB  aroeUant  brought 
an  action  against  the  respondents  for  his 
fees.  It  Is  admitted  that  he  has  now  recov- 
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ered  a  Jadgment  against  tbem,  and  they 
hare  paid  tbe  amount  recovered  Into  court  In 
tbat  actlML  This,  however,  was  mbaequoit 
to  the  entry  of  the  order  here  under  re- 
view. Shortly  after  the  commencement  of 
the  las^mentioned  actl<m,  the  respondents 
initiated  this  proceeding. 

The  trial  court  was  evidently  of  the  opin- 
ion that,  If  the  appellant  had  any  Hen  at 
all,  upon  the  two  warrants  in  question,  it 
was  the  statutory  attorney's  lien  accorded 
by  Rem.  &  Bal.  Code,  |  1S6.  He  entered  an 
order  that  .the  appellant,  within  10  days  from 
the  entry  of  the  order  and  upon  the  respond- 
ents' filing  in  court  a  bond  in  the  sum  ot 
?2,500,  conditioned  to  pay  the  appellant  any 
lien  or  attorney's  fees  that  he  might  recover 
against  them  when  determined  by  an  action 
in  court,  should  deliver  the  two  warrants 
to  the  respondents  under  penalty  of  com- 
mitment for  contempt.  If  the  court's  conclu- 
sion from  the  evidence  was  correct,  there  is 
clear  statutory  sanction  for  the^  order.  Rem. 
ft  Bal.  Code,  H  137,  138. 

The  appellant  contends:  (1)  That  the 
court  erred  In  refusing  to  admit  evidence  as 
to  the  amount  reasonably  due  to  him  for  at- 
torney's fees  and  to  determine  the  same; 
(2)  that  the  court  erred  In  holding  tbat  the 
appellant  had  notldng  more  tban  an  attor- 
ney's Uen,  and  hence  bad  no  ritfbt  to  sell  or 
dispose  of  the  warrants. 

[1]  The  first  claim  merits  scant  noUce. 
The  order  made  follows  the  exact  scope  of 
the  luQidry  prescribed  by  the  statute.  More- 
over, It  would  have  been  useless  to  inquire 
as  to  the  amount  of  the  fees,  since  the  ap- 
pellant bad  already  Instituted  an  Independ- 
ent action  to  determine  tbat  very  matter. 

[2-4]  The  appellant's  second  dalm  Is  based 
upon  the  assumption  tbat  he  held  the  two 
wanants,  not  1^  reason  of  his  attorney's 
lien  but  under  an  express  contract  authoriz- 
ing him  to  sell  them  and  account  for  the 
proceeds.  To  establish  sndi  a  contract,  he 
relies  rnUHj  upon  bis  own  testtmohy  and  Qi« 
two  receipts  above  quoted.  His  testimony 
as  to  snCh  an  agreement  is  directly  contro- 
verted by  fltat  of  both  of  flie  respondents. 
The  two  receipts  contradict  each  other.  The 
one  wbldi  be  himself  signed,  and  which  the 
evidence  Ahows  he  bimself  wrote,  and  which 
partlcnlarly  describes  and  relates  only  to 
the  two  warrants  in  question,  redtes  In  his 
own  words,  "Same  to  be  held  by  me  until 
the  final  settlement  after  the  assessment  la 
made  and  the  warrants  due."  The  other, 
which  he  himself  dictated,  and  relates  pri- 
marily to  the  warrants  which  he  then  sur- 
rendered, merely  refers  to  the  two  warrants 
In  question,  and  recites,  "Giving  him  the 
right  to  sell  same  at  any  time  and  to  account 
to  us  for  proceeds."  This  is  wholly  irrecon- 
cilable with  his  own  receipt,  which  was  con- 
fessedly given  at  the  same  time  as  a  part  of 
the  same  transaction  and  for  the  same  os- 


tensible purpose,  namely,  to  evidence  the 
terms  upon  wtalcii  he  retained  possesslim  of 
the  two  warrants.  Here  was  an  attorney  deal- 
ing directly  with  his  own  <!lient8  touching 
their  own  property.  If  they  in  fact  assented 
to  the  extraordinary  agreement  which  he  now 
claims  they  did,  permitting  him  to  sell  the 
warrants  at  his  own  time  and  for  whatever 
he  saw  fit,  he  should  have  expressed  that 
contract  In  clearer  terms  than  those  foimd  in 
the  two  receipts  which  are  now  his  main 
reliance  to  establish  it  The  whole  matter 
was  In  his  own  hands.  Assuming  that  the 
receipt  signed  by  Bailey,  when  It  was  signed, 
contained  the  authorization  to  sell  these  two 
warrants,  the  evidence  la  far  from  convinc* 
ing  that  the  respondents'  attention  was  ever 
called  to  that  fact,  which  directly  contra- 
dicts the  appellant's  own  receipt  for  these 
same  warrants  given  at  the  same  time. 
While  parol  evidence  Is  seldom  permitted  to 
contradict  a  written  contract,  when  the  con- 
tradiction appears  in  the  written  evidence  it- 
self, the  matter  should  be  resolved  most 
strongly  against  the  party  at  whose  Instance 
the  words  were  used.  This  is  especially  true 
when  the  parties  occupy  the  relation  of  at- 
torney and  client,  and  the  written  evidence 
is  prepared  by  the  attorney  himself.  We  are 
not  convinced  that  the  minds  of  the  parties 
ever  met  on  the  contract  asserted  by  the  ap- 
pellant We  cannot  say  that  the  court  erred 
in  holding  that  no  such  contract  was  ever 
made.  In  the  absence  of  a  contract  to  that 
effect,  he  had  no  right  to  sell  or  dispose  of 
the  warrants.  His  attorney's  lien  gave  him 
no  such  right  Gottsteln  v.  Harrington.  26 
Wash.  S08.  65  Pac.  753.  It  Is  admitted  that 
the  respondents  Immediately  furnished  the 
bond  required  by  the  court's  order,  and  have 
now  paid  into  court  the  attorney's  fee  es* 
tabllshed  in  the  Independent  action.  They 
are  entitled  to  a  delivery  of  the  warrants. 
The  order  Is  affirmed. 

OROW,  O.  J.,  and  FITLLBBION,  MOUNT, 
and  MAIN,  JJ.,  ooocnr. 


MANNS  V.  BOSTON  HARBOR  B.,  S.  S.  & 

LAND  CO.    (No.  12145.) 
(Supreme  Court  of  Waabington.   Dec  1,  1914.) 
L  VbNDOB  AHD  PnBOHASKB  (S  33*)— Fbaddu- 

LENT  RXPBSSXNTATIOKS  —  WlIAT  CONSIl- 

TDTU. 

A  repreauitation  made  by  agents  of  a  ven- 
dor  of  real  estate  to  Induce  a  purcbaser  to  pnr- 
cbase  tbat  there  would  In  the  future  be  cod- 
structed  by  the  vendor  and  others  Id  the  neigh- 
boriiood  of  the  property  Improvements  wbldi 
would  result  in  nutterluly  enbancing  Its  value 
was  not  a  reprMentation,  though  false,  on  which 
an  action  for  rescisaion  could  De  predicated. 

[Ed.  Notew— For  other  caBes,  see  Vendor  and 
Purebasar,  Cent  Dig.  ||  88,  40-43,  66;  Dec 
Dig.  8  83.*! 

2.  Tbul  (S  1S&*)— DisitissaL-Ooiin:.AiiiT~ 
SumoiBNOT. 

Where  plaintiff  could  not  recover  on  prov- 
ing all  of  the  allegations  of  the  complain^  the 
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court  properly  dtsmiswd  the  action  when  the 
complaint  waa  challenged  by  objection  to  evi- 
dence in  Biipport  of  It,  DOtwithstanding  the  rule 
Ihat  a  complaint  muat  be  liberal^  construed 
vrith  a  view  to  finding  a  cause  of  action  therein 
stated,  if  possible,  where  objections  come  at  the 
beginning  of  the  trial,  instead  of  prior  thereto 
by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  341,  359-367 ;  Dec.  Dig.  S  159.»] 

Department  1.  Appeal  fr<»n  Superior 
Ooart,  King  County;  John  E.  Humphries, 
Judge. 

Action  by  John  Manns  against  the  Boston 
Harbor  Railroad,  Steamship  &  Land  Compa- 
ny. From  a  Judgment  of  dismissal,  plaintiff 
appeals.  Affirmed. 

Oliver  Hnlback,  ot  Seattle,  for  appellant, 
li.  EL  Klrlcpatrlck,  of  Seattle,  for  re^ondoit 

PAREEB,  J.  The  plaintift  seeks  rescis- 
sion of  two  contracts  for  the  purchase  of  real 
property  entered  into  by  him  with  the  defend- 
ant, and  recovery  of  the  purchase  price  paid 
thereon.  Judgment  of  dismissal  was  render- 
ed by  the  superior  court  In  favor  of  the  de- 
fendant, upon  motion  of  its  counsel  made 
when  the  cause  came  on  tm  trial,  challeng- 
ing the  snffldency  of  the  complaint  as  stat- 
ing a  cause  for  relief  uid  bis  objectl<Mi  to  the 
Introduction  of  evidence  In  support  of  the 
facts  therein  alleged.  From  this  disposi- 
tion of  Oie  cause  the  plaintiff  has  appealed. 

[1]  Appellant  seeks  relief  upon  the  ^und 
that  Tespon^nfs  agents,  at  the  dme  at,  and 
prior  to  the  entering  Into,  the  contract  of  pur- 
diase,  made  to  him  false  and  fraudulent  rep- 
resentations by  which  he  was  Induced  to  en- 
ter Into  the  contracts,  resisting  In  lilm  agree- 
ing to  pay  for  the  property  an  amount  in  ex- 
cess of  Its  real  value.  The  complaint  alleges 
R  number  of  representations  as  being  made 
by  respondent's  agents  to  appellant  a  few 
days  prior  to  and  upon  the  date  of  the  con- 
tracts of  purchase.  It  is,  however,  apparent 
from  a  reading  of  the  complaint  that  all  of 
these  alleged  representations  related  eztio- 
slrely  to  events  to  occar  In  the  future  or 
promises  on  the  part  of  respondent  as  to 
tilings  It  wonld  do  in  the  future,  whldk  events 
liave  not  occurred,  and  which  promises  have 
not  been  fulfilled.  The  representations  al- 
lied are.  in  substance,  that  there  would  In 
the  future  be  constructed  by  respondent  and 
others,  In  the  neighborhood  of  the  property 
purchased  by  appellant  from  respondent,  cer- 
tain Improvements,  which  would  result  In 
materially  enhancing  the  value  of  the  proper- 
ty. We  find  nothing  In  the  complaint  point- 
ing to  any  representation  being  made  by  re- 
spondent's agents  to  appellant  as  to  any  fact 
existing  at  the  time. 

These  facts,  it  seems  to  us,  do  not,  In  the 
light  of  well-established  rules  of  law,  entitle 
appellant  to  the  relief  prayed  for.  The  rule 
ttiat  repreeentaticms  made  as  to  future  events 
furnish  no  cause  for  relief  in  an  action 
grounded  Qpou  fraud  Is  well  stated  In  Per- 


kins T.  Longee,  6  Neb.  220,  where  tbere  was 
Involved  a  promise  to  erect  a  large  hotel 
neu  a  lot,  wbldi  nnfnlfllled  prtnnise  was 
claimed  to  have  induced  the  purchase  of  the 
lot  At  page  22S  of  6  Neb.  Justloe  ICaxwell, 
qwaUng  for  the  court  said: 

"Csn  fraud  be  predicated  on  a  promise  not 
performed  for  tlie  purpose  of  avoiding  a  written 
instrument  or  a  bargain  of  any  kind?  I  think 
not.  To  be  available,  there  must  lie  a  false  aa- 
ficrtioD  as  to  some  existing  matter  by  which  the 
victim  is  induced  to  part  with  his  money  or  prop- 
erty. If  it  la  said  that  there  was  no  intention 
on  the  part  of  the  plaintiflB  to  perform  on  their 
part  by  the  erection  of  the  hotel,  and  that  the 
defendant  was  indnced  to  irarchase  the  lot  in 
question  by  the  promise  of  the  plaintUFs  to  erect 
a  hotel,  it  may  be  answered  tnat  the  defendant 
was  content  to  take  the  plalntUb*  promise,  and 
fraud  cannot  be  braed  on  a  feilore  to  perform 
the  same.  In  morals  the  failure  to  perform 
such  a  promise  may  be  without  excuse  or  Jus- 
tlBcatlon,  but  in  law  false  representations  to  au- 
thorize a  rescission  must  be  made  In  r^ud  to 
existing  facts.  Banney  v.  People,  22  N.  Y.  417 ; 
State  V.  Magee.  11  Ind.  154 ;  Ex  iMirte  Fisher. 
18  Wend.  [N.  I.]  608 ;  Long  v.  Woodman,  58 
Me.  49 ;  Grove  Hodces,  55  Pa.  504."  Chamb- 
ers V.  Mitchell,  123  111.  App.  595;  State  Bank 
v.  Brown,  142  Iowa,  100,  119  N.  W.  81,  134 
Am.  St.  Rep.  412 ;  Tufts  v.  Weinfeild,  88  Wis. 
647,  60  N.  W.  992;  Dawe  v.  Morris,  149  Mass. 
188,  21  N.  E.  313,  4  L.  R.  A.  158.  14  Am.  St. 
Bep.  404 ;  Watkios  v.  West,  ete..  Land  Co..  92 
Va.  1,  22  S.  E.  554. 

Our  attention  Is  directed  to  Fischer  t.  Hlll- 
man,  68  Wash.  222, 122  Pac.  1016,  38  U  B.  A. 
(N.  S.)  1140,  where  there  seems  to  have  been 
involved  representations  as  to  events  to  oc- 
cur in  the  future,  but  there  were  also  InTolv- 
ed  representations  as  to  existing  facts.  In 
that  case,  however,  the  rights  of  the  parttee 
as  affected  by  the  question  here  presented 
was  not  considered  by  the  court 

[2]  It  Is  contended  by  counsel  for  appel- 
lant that  the  allegations  of  the  complaint 
should  be  liberally  construed  with  a  view  to 
finding  a  cause  of  actl(xi  therein  stated,  If 
possible,  where  the  objections  to  It  come 
at  the  beginning  of  the  trial,  as  In  this  case. 
Instead  of  prior  thereto  by  demurrer,  citing 
Walsh  T.  Meyer.  40  Wash.  6S0,  82  Pac.  938. 
This  rule  of  liberal  construction,  we  think.  Is 
of  no  avail  to  appellant  here;  since,  as  we 
view  the  law,  he  could  In  no  event  recover 
upon  making  proof  of  all  of  the  alleged  false 
representations  claimed  by  him  to  have  been 
made  by  the  agents  of  respondent,  since  such 
representations  all  plainly  relate  to  things  to 
occur  in  the  future. 

The  Judgment  la  affirmed. 

CBOW.  a  J.,  and  GOSB  and  MOBBIS,  JJ., 

concur. 


COOMBS  et  uz.  v.  JAMES.   (No.  12075.) 

(Supreme  Court  of  Washington.  Dec  1,  1914.) 

pBTazoiAns  ANn  Susobons  ((  18*)  —  Aoitoh 
FOB  Malpbaotick— PaoxiUATB  Causb— Evi- 

nEMOB. 

Where,  in  an  action  against  a  physician 
for  causing  a  miscarriage  by  electrical  treat- 
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moit,  the  evidence  left  it  purely  oocjectaral 
wbether  the  proximate  cause  of  the  miscarriage 
was  Buch  treatment,  or  a  meiJicine  procured  and 
taken  hy  the  woman  without  a  physician's  pre- 
scription, judgment  should  have  been  entered 
for  defendant  notwithstanding  a  verdict  for 
plaintiffs. 

[Ed.  Mote.— For  other  cases,  see  Physicians 
and  Bnrseons,  Oent  Dig.  »  S4-41,  43-46.  48; 
Dec.  Dig.  |18.«) 

Department  1.  Appeal  from  Superior 
Ooart,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  b7  M.  V.  Coombs  and  wife  against 
Charles  Jamea.  From  Judgment  for  plaln- 
ttfta*  defendant  ai^ealB.  Beversed  and  re- 
manded, with  dlrectlonB  to  dlamisa. 

Harry  H.  Johnston,  of  Tacoma,  for  appel- 
lant Frank  H.  KeUey  and  O.  a  Nolte,  both 
of  Taooma.  <or  raoKmdents. 

MORBIS,  J.  The  respondent  wife  Buffered 
a  miscarriage,  which  she  attributed  to  dec- 
trical  treatment  administered  to  her  by  appel- 
lant The  complaint  alleged  an  erroneouB 
diagnosis  and  a  negligent  application  of  elec- 
tricity aa  the  cause  of  the  injury.  The  de- 
fense was  a  denial  of  any  act  on  the  part  of 
appellant  that  would  contribute  to  the  Injury 
sustained,  with  an  allegation  that  the  miscar- 
riage was  the  direct  result  of  an  abortive 
medicine,  known  as  extract  of  cotton  root, 
wblch  was  taken  with  the  design  of  produc- 
ing a  miscarriage.  The  cause  was  twice  tried 
below.  Upon  the  first  trial  the  Jury  dis- 
agreed; upon  the  second  the  verdict  was  In 
favor  of  respondents. 

Error  is  urged  in  the  denial  of  appellant's 
motion  for  Judgment  and  in  the  exclusion  of 
certain  statements  made  by  Mrs.  Coombs,  to 
the  effect  that  she  would  not  have  any  more 
babfea  and  that  she  had  taken  everything  she 
could  to  avoid  sucb  happening.  The  second 
error  goes  only  to  the  award  of  a  new  trial; 
while  the  first.  If  sustained,  calls  for  a  dis- 
missal of  the  case.  The  Jury  having  found 
against  appellant,  the  verdict  la  conclusive 
upon  all  disputed  issues.  It  seems  to  us, 
however,  that  the  undisputed  facts  and  the 
law  applicable  to  such  facts  sustain  appel- 
lant's first  c<aitentlon.  At  the  time  of  the 
first  visit  to  the  appellant,  Mrs.  Coombs  was 
advanced  in  pregnancy  about  two  months.  It 
is  admitted  that  upon  this  visit  the  appellant 
advised  that  she  was  not  pregnant  but  suffer- 
ing from  delayed  menstruation,  and  that  a 
mild  application  of  electricity  would  restore 
normal  conditions.  Mrs.  Coombs  admdts  that, 
while  thla  treatment  was  being  administered, ' 
she  went  to  a  drag  store  on  April  17tb,  and,  i 
first  ascertaining  that  it  could  be  obtained 
without  a  physician's  prescription,  purchased 
an  ounce  bottle  of  extract  of  cotton  root 
and  upon  reaching  borne  took  its  contents  in 
certain  doses,  until  she  had  taken  It  alL  The 
last  electrical  treatment  administered  by  ap- 
pellant was  on  April  23d,  and  on  May  7th 


she  miscarried.  While  there  may  have  been 
some  dispute  as  to  wbether  or  not  the  treat- 
ment administered  by  appellant  was  suffi- 
cient to  produce  a  miscarriage,  there  Is  none 
that  cotton  root  taken  as  Mra  Coombs  ad- 
mits she  took  It  would  produce  such  a  result 
ft  Is  admitted  by  all  who  speak  from  a 
knowledge  of  the  subject  that  cottcm  root  la 
an  abortive  medicine,  and,  when  taken  In- 
ternally by  a  woman  advanced  two  months 
In  pregnancy,  will  produce  an  abortion  in 
from  2  to  14  days  or  longer,  depending  some- 
what upon  the  physical  condition  of  the  wo- 
man taking  it  and  her  susc^tlbility  to  the 
effect  it  produces.  Admitting,  therefore,  as 
contended  by  respondents,  that  the  treatment 
given  by  appellant,  while  neither  administer- 
ed nor  received  with  abortive  intent,  would 
produce  the  mlBCarriege,  we  also  have  the  un- 
disputed &ct  that  cotton  root  taken  inter- 
nally by  a  woman  In  Mrs.  OoombB'  condldon 
will  produce  a  like  result  As  between  these 
two  cansea,  for  one  of  whidi  only  appellant 
would  be  reaponrtble,  which  was  the  proxi- 
mate cause  of  the  Injury  Buffered  by  Mrs. 
Coombs?  To  answer  la  to  guess,  since  tt  la 
impossible  for  the  evidence  to  give  any  Indl- 
catiCHD.  Hie  evidence  as  to  the  flzst  cause  la 
conjectural,  and  the  most  that  can  be  said 
Is  that  It  Is  equally  conslstott  with  proper 
and  Improper  treatment  The  evidence  as  to 
the  second  cause  Is  certain  and  consistent 
only  with  one  theory,  and  that  Is  that  it 
would  produce  an  abortton  and  was  taken 
with  tiiat  intent  In  the  face  of  these  tacts, 
we  do  not  feel  that  a  Jury  ahotfld  be  permit- 
ted to  speculate  between  these  two  causes. 
We  have  often  said  diat  mere  evidence  ct 
different  causes  tliat  oonld  produce  an  Injury 
is  not  snffideat,  and  that,  wbeK  clxenmstan- 
tial  evidence  Is  relied  upon  to  estaUlsh  a 
cause  of  Injury,  It  is  not  saffldent  to  show 
causes  for  which  the  dtf^dant  would  be 
liable  which  could  have  produced  the  injury, 
wiHiout  Showing  that  it  oould  xust  have  been 
produced  In  any  other  manner  or  In  a  man- 
ner for  which  the  defendant  would  not  be 
llaUe.  Here  we  have  a  situation  differing 
from  the  above  bnly  in  ttiat  the  evldepce 
without  dispute  shows  Mrs.  Coombs  to  have 
voluntarily  iirodnoed  a  otmditlon  that  would 
result  in  that  for  which  she  seeks  to  hoii  ap- 
pellant liable;  and,  while  we  cannot  invade 
the  province  of  tlie  Jury  and  say  whm  the 
weight  of  the  evidence  was,  we  can  say  that, 
in  the  light  of  all  the  evidence,  the  produc- 
ing cause  <tf  the  injury  was  speculative  and 
conjectural,  and  that  it  Is  not  conststent  with 
Justice  to  permit  a  verdict  to  stand  which 
dlsr^ards  an  nndlqmted  and  certain  cause 
of  the  injury  and  finds  In  &vor  of  one  that 
Is  disputed  and  uncertain.  The  ordinary 
layman  acting  as  a  Juror  would  have  no 
knowledge  as  to  the  effect  upon  the  wnmb  of 
a  pregnant  wcHuan  of  electricity  as  adminis- 
tered by  am^ellant  or  cotton  root  as  taken  by 
Mrs.  Coombs.    It  is  not  therefore  a  case 
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wbere  the  Jury  as  men  and  womeii  of  aflain 
may  draw  their  own  Inference  from  the  facts. 
The  cue  Is  one  of  those  sometimes  submitted 
to  the  court  and  Jury  when  dependence  must 
be  placed  up<»i  thA  evldraice  of  medical  men, 
because  there  Is  no  other  guide. 

"When  the  burden  of  proof  ia  on  the  plaintiff 
to  show  that  the  injuir  was  negligently  caused 
hy  defeodant  it  ia  not  enonsb  to  show  the  injury 
together  with  the  expert  opinion  that  it  might 
have  occurred  from  negligence  and  many  other 
cnuaes.  Such  evidence  lias  no  tendency  to  ahow 
that  Diligence  did  cause  the  injury;  when  the 
plaintitr  produces  eridenee  that  Is  consistent 
with  an  hjnpotheais  that  the  defendant  is  not  tug- 
ligent,  and  also  with  one  that  he  is»  his  proof 
tends  to  establish  neither." 

The  above  Is  taken  from  the  opinion  of 
Mr.  Justice  O^t,  speaking  in  a  malpractice 
case.  Gwlng  v.  Goode  (C  G.)  78  Fed.  442. 
Such  language  Is  applicable  to  a  case  of  this 
cliaracter,  and  supports  the  view  that  no  ver- 
dict should  be  permitted  to  stand  in  cases  of 
this  character  when  the  Jury  disregards  that 
which  Is  certain  and  undisputed  In  favor  of 
that  which  is  conJecturaL  Nor  is  it  permitted 
to  speculate  as  between  two  acts  the  effect 
of  which  cannot  be  determined  by  any  human 
agency,  as  to  which  is  the  proximate  cause 
of  the  given  happening.  The  law  will  not 
permit  a  woman  to  take  an  abortive  medi- 
cine, and  then,  when  the  natural  result  fol* 
lows,  to  maintain  an  action  upon  the  specula- 
tion that  her  Injury  was  not  produced  by  her- 
self but  was  the  result  of  some  treatment 
administered  by  her  pbysldan.  The  case  la 
not  like  those  where,  as  between  disputed 
tA€tB,  a  jury  may  determine  the  cause  of  an 
Injury.  Here  there  was  no  dispute  aa  to 
dther  the  act  or  ita  natural  result. 

Judgment  should  have  been  entered  in  ap- 
pellant's ftTor.  The  Judgment  la  reversed, 
and  the  cause  zunanded,  with  inabruetUnw  to 

rHamlaa. 

GROW,  a  J^  and  PABKBB,  OOSB,  and 
OHADWICK,  JJ^  concar. 


STATE  v.  CONROT.   (No.  12200:) 
(Supreme  Court  of  Washington.  Dec  1, 1914.) 

1.  ROBBEBT    (8    23*)— RBASOnABIA  DODB^ 

iDEimncATtoN  or  Pbopehtt. 

In  a  criminal  case  the  state  Is  only  re- 
quired to  establish  the  guilt  of  accused  beyond 
a  reasonable  doubt,  and  not  each  separate  cir- 
cumstance or  item  of  evidence,  and  nence  was 
not  required  to  identify  property  alleged  to  have 
been  taken  from  one  of  the  victims  of  the  alleg- 
ed robbery  beyond  a  reasonable  doubt,  in  order 
to  Justify  Its  admission  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  SS  29-31;  Dec.  Dig.  S  23.*] 

2.  Chimin AL  Law  ({  360*)— Etideivci— Other 
Offenses. 

Where  S.  and  H.  were  robbed  as  a  part  of 
the  same  transaction,  evidence  of  the  property 
taken  from  H.  was  admissible  in  a  prosecution 
for  robbing  S.,  under  the  rule  that  evidence  rel< 
event  to  ue  crime  chafed  is  not  Inadmissible, 


because  it  may  tend  to  show  the  commission  of 

another  and  independent  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I-aw,  Cent  Dig.  S|  822-S24;  Dec.  Dig.  |  3e9.*I 

8.  CauaniX  Law  ({  713*>~TBiAXr-GONDTJCT 

or  CovnsBih 

In  a  prosecution  for  robbing  S.  and 
prosecutor,  during  the  cross-examination  ot 
one  of  the  defendants,  questioned  him  concern- 
ing hie  knowledge  of  certain  i»ersonal  proper- 
ty exhibited.  After  a  number  of  the  Bitlcles 
bad  been  inquired  about,  defendants*  attorney 
interrupted  by  asking,  "what  are  all  of  these 
thingsr'  to  which  the  prosecutor  replied,  U.'b 
"stuff,  taken  by  one  of  these  defendants."  £eld, 
that  such  reply  was  a  mere  answer  to  the  query 
of  defendants  counsel,  and  was  not  improper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1668,  lOTS;  Dee.  Dig.  | 
713.*] 

4.  CanuNAL  Law  ({  1066*)— A7PUi>-NBGn- 
8ITT  or  Exceptions. 

Alleged  improper  argument  of  proeeentiaff 

attorney  cannot  be  reviewed,  In  the  abseuue  oi 
exceptions  taken  thereto  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  S§  2666,  2667;   Dec.  Dig.  { 

low.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Joset^  Conroy  was  convicted  of  robbery, 
and  he  appeals.  Affirmed. 

Longfellow  &  Fitzpa  trick,  of  Seattle,  for 
appellant  John  F.  Mui-phy  and  S.  H,  Sted^ 
both  of  Seattle,  for  the  State. 

FULLERTON,  J.  Joseph  Drlscoll,  Edward 
Rowan,  and  Joseph  Conroy  were  Jointly 
informed  against,  and  Jointly  convicted  of 
the  crime  of  robbery,  and  severally  sentenced 
to  a  tenn  In  the  penitentiary.  Conroy  ap* 
peals. 

The  information  upon  which  the  accused 
were  tried  diarged  a  robbery  from  the  pw- 
son  of  one  Ernest  B.  Sather.  At  the  trial 
the  evidence  on  part  of  the  state  tended  to 
show  that  at  the  time  of  the  robbery  Satlier 
was  in  the  company  of  one  Hendrickson,  that 
both  were  assaulted,  and  property  taken  by 
the  accosed  from  the  person  of  each  of  them. 
This  property  was  In  part  found  (m  the  per- 
son of  Conroy  after  the  arrest  of  the  accus- 
ed, and  in  part  found  In  the  bed  of  the  patrol 
wagon  In  whidi  the  accused  were  carried 
from  the  place  of  arrest  to  the  p<dloe  sta- 
tion. Hendrickson  was  not  present  at  the 
trial,  having  left  the  state  soma  time  after 
the  robbery  without  the  knowledge  of  the 
prosecuting  officers.  The  state,  on  the  Id^ 
tiflcatlon  of  Sather,  was  permitted  to  IntrO' 
duce  In  evidence  certain  property  aa  proper- 
ty taken  from  the  person  of  Hendrickson. 
This  is  assigned  as  error  for  two  reasons: 
First,  because  there  was  not  a  sufficient  idea- 
tiflcatlon  of  Che  pnq>erty;  and,  second,  be- 
cause the  accused  were  not  charged  with  Uie 
robbery  of  Hoidrickson. 

[1]  As  to  the  first  objection,  we  think,  with- 
out reviewing  the  evidence  in  detail,  that 
the  identification,  when  taken  with  the  sur- 
rounding drcumstances,  was  sufficiently  com- 
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plete  to  pennlt  Iti  IntrodncUan.  It  Is  trne^ 
as  the  appellant  Baye,  Satber**  knowledge 
as  to  HendildEson's  poaseesion  or  ownenUp 
of  ttie  property  was  aomewhat  meager ;  but 
it  la  the  guilt  of  the  accused  that  the  state 
must  prove  befooA  a  reasonable  doubt,  not 
each  s^nrate  circumstance  or  Item  of  erl- 
denoe,  properly  to  be  shown  to  mtUce  out 
sudi  gnfit 

[I]  Tile  second  objection  is  eqoally  wlUiont 
merit  The  robbery  of  both  Sather  and  Hen- 
drlckson  was  bnt  one  transaction,  and  under 
the  almost  universal  role  the  entire  transac- 
tion can  be  shown  in  a  prosecution  for  the 
robbery  of  either  of  them.  The  rule  is  not 
changed  because  tbe  eridence  may  Aow  of- 
fenses capable  of  separatiim  and  prosecution 
as  iodepradent  crimes.  IMdence  rdevant  to 
the  crime  charged  is  not  Inadndasible  be- 
cause  it  may  tend  to  show  the  commission  of 
another  and  independent  crime.  Blanton  t. 
State.  1  Wash.  26G,  24  Pac.  4S9;  State  v. 
Craemer.  12  Wash.  217,  40  Pac.  944 ;  State 
V.  Hyde,  22  Wash.  661,  61  Paa  719;  State 
T.  Norrls,  2T  Wash.  453.  6T  Pac.  983 ;  State 
T.  Dana,  69  Wash.  80,  109  Pac.  191. 

[S]  During  the  course  of  the  trial,  in  the 
cross-examination  of  one  of  the  defendants, 
the  prosecutor  questioned  him  concerning  hie 
knowledge  of  certain  articles  of  personal 
property  exhibited  to  him.  After  a  number 
of  such  articles  had  been  Inquired  about, 
the  attorney  for  the  defendants  Interrupted 
the  examination  with  the  remark:  "Now, 
If  your  honor  please,  I  thought  he  had  ex- 
hibits In  this  case.  What  are  all  of  these 
things?"  To  which  the  prosecutor  made  re- 
ply: "Hendrickson's  stuff,  taken  by  one  of 
these  defendanta"  The  reply  is  thought  to 
be  prejudicial  error,  but  manifestly  It  was 
not  BO,  The  statranent  was  merely  an  an- 
swer to  the  query  of  counsel,  and  the  Jury 
cannot  be  presumed  to  have  understood  It 
otherwise,  or  as  forming  any  part  of  the  ctI- 
denca 

[4]  The  remaining  asidgnments  of  error 
are  founded  upon  the  argument  of  the  prose- 
cuting attorney  to  the  Jury.  As  to  the  great- 
er portion  of  these  it  is  a  sufficient  answer 
to  say  that  no  exceptions  were  taken  to  the 
statements  claimed  to  be  improper.  In  the 
instance  where  the  objection  can  be  held  to 
be  snffldent,  ttie  court  promptly  took  action 
and  removed  any  prejudice  that  could  arise 
therefrom.  Again,  we  are  inclined  to  think 
the  error,  if  any  wiu  committed,  was  invited 
by  the  defbndanta  Bnough  Is  in  the  record 
to  show  that  their  own  counsel  was  not  spar- 
ing In  his  comments  upon  dtfaer  the  prose- 
cuting attorney  or  llie  witnesses  on  the  part 
ta  the  state.  While  It  Is  the  duty  of  the 
trial  Judge,  In  the  Interests  of  public  Justice 
and  decenqy,  to  keep  the  arguments  of  coun- 
sel within  proper  bounds,  a  large  discretion 
is  accorded  him  in  determlnlnff  what  is  prop- 
er argument;  and  when  the  aiqpellate  court 


finds  that  one  side  has  Indulged  In  arguments 
bordering  on  the  illegitimate,  it  will  not  be 
overqaerulous  with  oomiAaints  made  of  the 
other  side  because  reply  was  made  In  kind. 

We  find  no  error  in  the  record,  and  the 
Judgment  will  stand  aiDrmed. 

OBOW,  a  X,  and  MAIN,  MOUNT,  and  BL- 
JA.S,  JJ.,  concur. 


STATB  ex  reL  STEVENS  v.  SUPEBIOB 
COUBT  FOB  KING  COUNTY 
et  aL    CNo.  12423.) 

(Supreme  Court  of  Washingtcm.  Dee.  1. 1914.) 

1,  JmOES  d  49*)— DiSqUALmOATION— PBBJ- 

unicE. 

The  prejudice  of  a  Judge  within  La^ 
1911,  p.  617,  authorising  a  party  to  disqnality 
a  judge,  is  a  personal  prejudice  against  the  par- 
ty or  bis  attorney,  and  does  not  appear  rrpm 
the  fact  that  the  judge  expressed  an  opinion 
on  the  (acts  of  the  case  anfavorable  to  sucn 
party. 

r£:d.  I^ote.— For  other  eases,  we  Judges,  Cmxt. 
Dig.  Si  187,  188:  Dec.  Dig.  I  49,*] 

2.  JuDOSB  (t  61')— DISQUALOTCAHOH— Ap- 
plication—Time. 

A  final  decree  having  been  entered  In  a  di- 
vorce action,  plaintiff  procured  an  order  re- 
Quiring  her  attorney  to  show  cause  why  bis 
claim  of  an  attomej^'s  lien  should  not  be  can- 
celed, and  why  bis  fees  should  not  conform  to 
the  terms  of  an  alleged  contract.  At  the  hear- 
ing the  judge  expressed  an  opinion  unfavorable 
to  plaintiff,  whereupon  she  discharged  the  or- 
der to  show  cause,  and  shortly  thereafter  ob- 
tained a  second  order  similarly  entitled,  requir- 
ing the  attorney  to  show  cause  why  nil  lien 
should  not  be  canceled,  and,  this  order  having 
been  referred  to  Uie  same  judge  for  hearing, 
she  filed  an  affidavit  of  prejudice  to  diaquali^ 
the  Jndga  BOd,  that  the  two  motions  were  In 
effect  one,  and  that  the  appUcati<m  for  ebaoce 
was  therefore  too  late. 

[Ed.  Note^-For  other  eases,  see  Judges.  Cent 
Dig.  H  224-281;  Dec  Dig.  |  SI.*] 

Department  1.  Application  by  the  State,  on 
relation  of  Sarah  A.  Stevens,  against  the  Su- 
perior Court  for  King  Coun^,  John  B.  Hum- 
phries, Judge,  for  writ  of  mandamus  to  com- 
pel the  granting  of  an  application  for  change 
of  Judge.   Writ  denied. 

E.  M.  Farmer,  of  Seattle,  for  relator.  Wll- 
lett  &  Oleson,  of  Seattle,  for  respondenta 


60SE,  J.  Ttila  cause  Is  before  us  on  an 
alternative  writ  of  mandate.  The  applica- 
tion for  the  writ  arose  out  of  Uie  following 
facts:  A  divorce  action,  wherein  Sarah  A. 
Oust  was  plaintiff  and  AdoliAi  Gust  was  de- 
fendant,  was  heard  and  detemdned  In  the 
snpwlor  conrt  of  King  county  before  the  re* 
spondent  Judges  Uptm  appeal  to  this  court 
the  Judgment  was-modlfled,  except  as  to  tiie 
attorney  fee,  whUih  had  been  fixed  the 
court  at  the  sum  of  $6,000  in  fiavor  of  the 
wife  against  the  husband.  78  Wash.  414, 139 
Pac.  228.  After  the  filing  of  the  remittitur 
in  the  conrt  below  on  the  16th  day  of  June, 
1914,  a  final  decree  was  entered  by  the  re- 
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Qiondent  Jndga  la  tbe  decree  It  was  ad- 
Judged  that  tbe  plalntlfl  recoTer  of  tbe  de- 
fendant tbe  Bam  of  VSJOW  "for  the  nee  and 
benefit  the  attorney  Bdward  Jndd." 
Thereafter  tbe  plalntUTs  attonie7f  Mr.  Jndd, 
filed  a  notice  of  claim  of  an  attorney's  lien 
upon  the  Judgment,  with  the  clerk  of  Uie  su- 
perior court  of  Sing  count?.  On  the  8tb  day 
of  August  the  plaintiff,  whose  name  was 
changed  in  the  decree  of  divorce  to  Sarab  A. 
Stevens,  procured  an  order  from  tbe  respond- 
ent judge,  requiring  Mr.  Judd  to  show  cause: 
(1)  Why  his  claim  of  an  attorney's  lien  should 
not  be  canceled  and  held  tot  naught;  (2) 
why  his  attorney's  fee  Ethould  not  conform 
to  the  terms  of  an  alleged  contract;  and  (3) 
why  he  should  not  account  to  the  plaintiff. 
On  the  2Stb  day  of  August  the  show  cause 
order  proceeded  to  a  hearing  before  the  re- 
spondent judge,  who,  in  tbe  course  of  the 
hearlDg,  expressed  an  opinion  that  the  at- 
torney's fee  of  Mr.  Judd  had  been  finally  de- 
termined In  the  principal  action.  Ttjereupon 
the  plaintiff  discharged  the  shOw  cause  or- 
der; her  attorney  stating  that  he  would  take 
steps  to  modify  tbe  decree  in  respect  to  the 
attorney's  fee  which  it  sought  to  settle.  On 
the  lOtb  day  of  September  the  plaintiff  pro- 
cured and  served  a  second  order  upon  Mr. 
Judd,  requiring  bim  to  appear  and  show 
cause  why  the  attorney's  lien  should  net  be 
canceled  and  set  aside.  Both  orders  bore  the 
title  of  tbe  original  case.  After  a  return  bad 
been  made  to  the  second  order,  the  proceed- 
ing was  docketed  for  assignment  for  trial 
on  the  9th  day  of  October.  Upon  that  date 
the  presiding  Judge  assigned  the  proceeding 
to  tbe  respondent  Judge  for  trial.  Upon  the 
same  day  tbe  counsel  for  the  plaintiff,  relator 
here,  filed  an  affidavit  of  prejudice  against 
the  respondent  Judge  conformably  to  the 
statute  (ijiws  1911,  p.  617).  The  motion  for 
a  change  of  Judges,  which  accompanied  the 
affidavit,  was  continued  to  the  following  day, 
so  as  to  permit  Mr.  Judd  to  file  a  counter  af- 
fidavit In  his  counter  afTldavlt,  he  set  forth 
the  proceedings  upon  tbe  hearing  of  the  first 
show  cause  order.  There  being  no  traverse 
of  these  matters,  the  motion  was  denied. 
Thereafter  the  relator  sued  out  an  alterna- 
tive writ  of  mandate. 

[1]  We  think  the  motion  was  correctly  de- 
cided. Vp(m  the  fiacti  stated,  the  mlin^  falls 
within  tbe  principle  announced  In  State  ex 
reL  Lefebvre  Snperlor  Court,  es  Wash.  813, 
118  Pac.  40;  Fortson  Shingle  Co.  r.  Skag- 
hind,  77  Wash.  8.  137  Pac.  SM;  State  ex  reL 
Oonrley  t.  Smith,  78  Wash.  292,  139  Pac.  60; 
and  Nance  t.  Woods,  79  Wash.  188.  140  Pac. 
323.  In  the  Lefebvre  Case,  which  was  the 
pioneer  case  in  the  construction  of  tbe  stat- 
ute (Laws  1911,  p.  617),  the  relator  had  ap- 
plied for  and  obtained  a  continuance  to  a  day 
certain.  Before  that  date  the  Judge  made  an 
ex  parte  order  which  tbe  relator  conceived 
to  be  prejudicial.   Before  Hie  date  to  which 


the  caw  bad  been  coaUnned,  Uib  nSator  filed 
an  aflldaTlt  of  prejudice  and  a  motifHi  for  a 
change  of  Judges,  which  was  denied.  In  soa- 
talnlug  the  mling  of  the  trial  court,  we  said: 
"  *  •  •  We  cannot  conclude  that  it  was  In- 
tended by  the  act  that  a  party  could  snbmit  to 
the  Jurisdiction  of  the  court  by  waivinff  hia 
rights  to  object  ontiL  by  some  mling  of  the 
court  in  a  case,  he  becomes  fearful  that  the 
judge  is  not  favorable  to  his  view  of  tiie  case. 
In  other  words,  he  is  not  allowed  to  ipecn^te 
upon  what  rulings  the  court  will  make  on  prop- 
ositions that  are  involved  in  tbe  case,  and,  if 
the  ruliosB  do  not  happen  to  be  fai  his  favor,  to 
then  for  the  first  time  raise  the  Jorisdictional 
Question." 

[2]  In  the  case  at  bar.  when  tbe  respond- 
ent Judge  expressed  an  opinion  unfavorable 
to  tbe  relator,  she  caused  tbe  order  to  be  dis- 
charged. A  few  days  later  she  commenced  a 
new  proceeding  of  tbe  same  kind,  which  was 
assigned  to  tbe  respmdiait  Judge  for  trial. 
She  then  sought  a  change  of  Judges  by  filing 
an  affidavit  of  prejudice.  In  Shorty  she  aonSht 
to  accomplish  by  Indirectltm  that  which  ahe 
could  not  have  obtained  on  tbe  hearing  ot 
the  first  order  after  the  Judge  bad  expressed 
an  opinion  adverse  to  her  claim.  If  the  af- 
fidavit had  been  filed  on  the  first  hearing 
during  tbe  progress  of  tbe  hearing  at  the 
time  Uie  Judge  announced  his  Tlew,  it  would 
not  haTe  been  timely.  TIpon  tbe  pecollor 
facts,  we  think  the  case  is  controlled  by  the 
Lefebvre  Case. 

Tbe  case  below  not  only  bore  tbe  title  ot 
tbe  divOTce  action,  bnt  was  a  summary  pro* 
ceedlng  in  that  action. 

The  writ  is  denied  upon  both  grounds. 

MOUNT,  PABEEEt,  MOBRIS,  and  MAIN. 
JJ^  ooncnr. 


TAN  DTKE  et  nx.  t.  JOHNSON  et  aL 

(No.  11923.) 

(Supreme  Court  of  Washington.   Dec  1«  1914.) 

1.  TBIAL    (S  296*)— iNSTBUOnONS— Mzsisad- 
INO  iNSTEUCnonS. 

Where  tbe  court,  in  an  action  for  personal 
injuries  defended  on  the  ground  of  oontribn- 
tory  nesligence  denied  by  &  reply,  chnrged  that 
defendants  most  prove  contributory  negligence 
by  a  fair  preponderance  of  the  evidence,  an  in- 
struction stating  the  idlegatioDB  of  tbe  plead- 
Inga,  without  referring  to  uie  reply,  was  not  mis- 
leading. 

[Ed.  Nott— For  other  eases,  see  Trial,  Cent 
mj.^jl  705-713,  715,  716,  718;   Dec.  Dig.  { 

2.  TaxAZ.   (I  252*)— InsTBuonons— lasuBS— 

EVIDEITCI:. 

An  instruction  most  submit  only  the  alle- 
gations of  the  complaint  stietained  hy  evidence, 
and  it  is  not  proper  to  submit  a  charge  in  the 
complaint,  when  not  supported  by  some  evidence. 

[Ed.  Note. — For  other  rases,  see  Trial,  Cent. 
Dig.  SS  605,  596-612;  Dec  Dig.  S  252.*] 

3.  MVRICIPAZ.  COBPOBATtOHB   (f  7DB*)— T7sK 
OF  StBBBTS  —  COtUSIONS  BBlWSBn  —  Nso- 

LIQENCB. 

The  failure  of  the  driver  of  an  automobile 
to  sound  bis  bom  when  approaching  a  street 
croB^g,  ss  required  by  a  city  ordinance,  is  not 
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DegHgence  as  to  one  baviiig  knowledge  of  the 
car's  approach. 

[Ed.  Xote.~For  other  caseB.  see  Manicipal 
Oorporationa,  Gent  Dig.  H  1S16-1517;  Dec. 
Dlf:  S  706.'J 

4.  Tbiu.  (I  296*)— iNBTBucnoNs— BuBDEN  or 
Pboof. 

All  Initmctlon,  In  an  action  by  a  haaband 
and  wife  for  injyries  to  the  wife  in  a  collision 
between  automobiles,  that  if  plaintiffs,  or  ei^er 
of  them,  were  guilty  of  negligence  which  occa- 
aioned  or  contributed  to  the  collision,  there  could 
be  no  recovery,  was  not  objecti<»iable  as  impos- 
ing on  plaintiffs  the  duty  of  ezercisiag  extraor- 
dinary care  and  prudence,  especially  where  the 
court  further  charged  that  the  mere  fact  that 
plaintiffs  were  riding  in  an  automobile  of  a 
tbird  peraon  did  not  make  them,  or  either  of 
them,  reajKOisible  for  the  negligence  or  contribu* 
tory  negligence  of  the  third  person,  but  that  It 
was  only  the  contributory  negligence  of  plaln- 
tiSs  themselres  which  caased  or  contributed  to 
the  accident  that  would  bar  a  recovery. 

{Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
705-m  ns,  716,  Tl8;  Dec.  Dig.  } 


6.  MUICICZFAI.  OOBPOBAIIONB  (M  706*)— COLLI- 
SION   ON  StBEET—INSTBUCTIONS— MISLEAD - 

iNa  Inbtbuctionb. 

An  instruction,  in  an  action  by  a  husband 
and  wife  for  injuries  to  the  wife,  in  a  collision 
between  automobiles,  that  it  was  admitted  that 
the  husband  just  before  the  collision  reached 
over,  with  a  little  child  in  his  arms,  to  the  rear 
<d  the  driver  and  dropped  the  child  out  on  the 
left-hand  side  of  the  machine,  and  submitting 
to  the  jury  the  question  as  to  whether  the  hus- 
band Interfered  with  the  operation  of  the  auto- 
BK^ile,  waa  not  misleading  for  using  the  words 
**in  his  arms"  instead  of  stating  that  he  took  the 
child  "by  the  arms,"  as  shown  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatlona,  Cent  Dig.  |  1S18;  Dec.  Dig.  | 
706.*] 

6l  Appeal  and  Ebbob  ({  216*)— Review— In- 

STBtTCTIONS— RBQUEST»— NBOESSITT. 

Where,  in  an  action  by  a  husband  and  wife 
for  iojuries  to  the  wife  In  a  (wllision  between 
automobiles,  the  court  in  submitting  the  ques- 
tion of  the  negligence  of  the  driver  of  the  car 
occupied  by  plaintiff  and  his  wife,  stated  in  gen- 
eral terms  that,  where  a  person  in  sudden  emer- 
gency was  called  to  act  quickly,  the  law  did  not 
require  of  him  the  aame  degree  of  care  as  it 
might  In  a  case  where  be  had  time  to  deliberate, 
and  aabmitted  the  issue  whether  an  act  of  the 
husband  was  contributory  negligence,  without 
calllDg  the  Jury's  attention  to  the  same  role,  the 
omission  was  not  reversible  error,  in  the  absence 
of  a  leqaeBt  to  charge  tb«  rale  in  determining 
the  issue  of  contributocy  negligence  of  the 
husband. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  D«x  Dig.  |  216;*  ^al.  Cent  Dig.  | 
627.] 

7,  Appeal  AND  ]EkROB  (|216*)— iNSTBUonoffa 

— RKQTTE8TB— NBOBBSmr. 

An  inatroetioii  on  the  subject  of  the  credt- 
btU^  of  witneases,  correct  so  far  as  it  goes,  can- 
not be  complained  of,  in  the  absence  of  a  request 
for  a  more  complete  instruction  on  the  subject 
[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dea  Dig.  i  216;*  Vritit  Cent  Dig.  | 
627.] 

&  Appeal  and  Ebbob  ^  1056*)— Habuless 
Sbbob— EBBomoos  RnuNoB  on  Evidence. 
Wbere^  in  as  action  for  a  perscmal  Injnry,  a 
verdict  was  rendered  for  defendant  the  error, 
If  any.  In  rejecting  evidence  of  medical  experti 


as  to  the  extent  of  plaintiff's  injury  was  not 
prejudicial. 

[Ed.  Note.-'For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4187-4198.  4207;  Dec. 
Dig.  i  1056.*] 

9.  APraAL  AND  Bbbob  (|  628*)— QtwriONB 
Retibwablb— Beoobd  on  Appeal. 

Affidavits  in  support  of  a  motion  for  new 
trial,  which  appear  in  the  clerk's  transcript, 
but  which  are  not  attached  to  the  motion  or  re- 
ferred to  therein,  nor  embodied  In  the  statement 
of  ttcta,  are  not  a  part  of  the  record  and  can- 
not be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  2374,  2884-2388;  Dec. 
Dig.  S  528.*] 

Department  1.  Appeal  from  Superior 
Court  King  County;  King  Dykeman,  Judge. 

Action  by  J.  B.  Van  Dyke  and  wife  against 
D.  A.  Jolmaon  and  others.  From  a  Judgment 
for  defeadaots,  plalotifFs  appeal.  Affirmed. 

J.  B.  Van  Dyke  and  Mllo  A.  Boot,  botb  of 
Seattle,  for  appellants.  Peters  ft  FoweU,  of 
Seattle,  for  respondenta 

MAIN,  J.  The  purpose  of  this  action  wa9 
to  recover  damages  for  personal  Injuries  sus- 
tained by  Mrs.  Van  Dyke,  one  of  the  plain- 
tiffs, when  two  automobiles  collided.  The 
plaintlftB  are  husband  and  wife.  The  defend- 
ants D.  A.  Johnson  and  Rose  Johnson^  his 
wife,  are  the  parents  of  Harold  P.  Johnson, 
tbe  other  defendant  The  cause  was  tried  to 
a  Jury.  From  a  verdict  and  Judgment  in 
favor  of  the  defendants^  ttie  plalntUto  have 
appealed. 

The  accident  occurred  at  the  Intersection 
of  Tenth  Ay^ue  North  and  East  Aloha  street 
in  the  city  of  Seattle.  Tenth  Avenue  North 
is  a  norUi  and  soath  street  East  Aloha 
street  extends  east  and  west  Both  streets 
are  paved  with  asphalt  The  grade  on  Tenth 
Avenue  North,  at  tbe  intersection  of  East 
Aloha  street,  and  for  several  blocks  on  tbe 
other  side  thereof,  Is  slight  Bast  Aloha 
street  for  approximately  three  blocks  west  of 
Tenth  Avenue  North,  also  has  an  Incondd" 
erable  grade.  Beginning  at  the  east  line  of 
Tenth  Avenue  North,  Qie  grade  of  luast  Aloha 
street  Increases  and  continues  to  Increase  for 
a  number  of  blocks.  The  surface  of  the 
ground  inunedlately  west  of  Tenth  Avenue 
North  and  north  of  East  Aloha  street  has  an 
elevation  of  approximately  7  feet  above  the 
street,  and  was,  at  the  time  of  the  accident 
covered  with  grass  about  15  inches  high; 
This  elevation  of  earth  obstructs  the  view  ot 
travel  going  south  on  Tenth  Avenue  North, 
approaching  Kast  Aloha  street,  until  a  point 
is  reached  where  the  earth  drops  down  to  the 
intersecting  sidewalks.  Tenth  Avenue  North 
Is  42  feet  and  2  Inches  between  the  curbs. 
East  Aloha  street  Is  24  Uei  and  2  Inches  be- 
tween the  curbs. 

On  July  21,  iSiS,  one  Mrs.  Childs  was  driv- 
ing her  flve-passenger  Ford  car  south  along 
the  west  side  ot  Tenth  Avenue  North.  With 
Mrs.  Chllds,  as  her  Invited  guests,  were  the 
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plalntlfls,  a  Was  Ostium,  and  a  Mrs.  Lloyd. 
Mrs.  ChUds  sat  In  fr<Hit  on  the  left  side  and 
drove  the  antomobUe.  Mr.  Van  Dyke  sat 
in  the  front  seat  on  the  right-hand  side,  and 
held  on  his  lap  Mrs.  Chllda'  Uttld  girl,  then 
aged  about  nine  yeara  The  three  ladles 
above  mentloiud  occupied  the  rear  seat  The 
automobile  was  trareling  at  the  rate  of  10 
mfles  per  hour.  When  It  was  aivnolmately 
nine  feet  north  of  the  north  edge  of  the  side- 
walk on  the  north  side  ci  Bast  Aloha  street, 
Mrs.  Chllds  and  Mr.  Van  Dyke  mw  the  de- 
fendants' automobile  approaching  from  the 
wes^  traveling  ra^dly  east  on  Moba.  street. 
The  plaintiffs'  evidence  tends  to  show  tha4t 
the  Johnson  machine  at  UUs  time  was  approx- 
imately 120  feet  west  of  the  line  of  Tenth 
Avenue  Mor^  and  was  on  tibe  right-hand 
side  of  the  center  of  East  Aloha  street  Ac- 
cording to  the  defendants*  evidence,  the  John- 
son automobile  was  somewhat  nearer  Tenth 
Avenue  North  than  120  feet  at  ttda  time. 
Both  cars  continued  In  the  direction  they 
were  going.  A  little  to  the  southeast  of  the^ 
center  point  of  the  Intersection  of  the  streets 
named,  the  cars  collided.  The  i>olnt  of  con- 
tact between  the  cars  was  the  right  front  of 
the  car  Mrs.  Chllds  was  driving  with  the 
left  center  of  the  JcAnson  car.  Mrs.  Chllds 
apparently,  upon  seeing  that  a  collision  was 
imminent,  turned  her  car  to  the  left  The 
Johnson  car  malntatoed  its  direction. 

When  Mr.  Van  Dyke  realized  that  a  colli- 
sion was  at  hand,  thinking  of  the  welfare  of 
the  little  girl  upon  his  lap,  be  took  her  by 
the  arms  and  passed  her  back  of  her  mother 
over  the  lefttiand  side  of  the  car,  and  dropped 
her  to  the  pavement  The  child  escaped 
without  injury.  When  the  cars  collided,  the 
Ford  car,  which  Mrs.  Chllda  was  driving, 
was  overturned,  and  Mrs.  Van  Dyke  snCTered 
the  injuries  for  which  this  action  was  In- 
stituted. Other  facts  will  be  referred  to  in 
connection  with  the  conslderatlMi  of  the 
points  to  which  they  may  be  particularly 
germane. 

[1]  It  is  first  claimed  that  the  trial  judge 
committed  prejudicial  error  In  stating  the 
Issues  to  the  Jury,  In  that  he  failed  to  state 
that  the  affirmative  defense  contained  in  the 
answer  was  denied  by  a  reply.  The  court; 
stated  the  allegations  of  the  complaint  in 
general  terms,  and  concluded  this  statement] 
with  the  suggestion  that  "all  of  which  will 
more  fully  appear  from  an  examlnatltHi  of 
the  pleadings  in  this  case,  which  you  wUl  be 
permitted  to  take  with  yon  to  your  jury 
room."  The  jury  were  then  told  fliat  certain 
aUegationa  of  the  complaint  were  admitted, 
and  that  others  were  denied,  and  that,  by 
way  of  an  affirmative  defense,  It  was  alleged 
that  the  accident  was  due  to  the  negllgrace 
of  Mrs.  ChUds  in  the  operation  of  her  car. 
Tba  attention  of  the  Jury  was  not  8i>eclfically 
directed  to  the  fact  that  the  affirmative  de- 
fense pleaded  was  denied  by  a  reply.  In  the 
course  of  the  Instructions  up<Hi  the  law,  the 


court  told  the  Jury  that  tlie  burden  of  proof 
was  upon  the  i^alnttffs  to  establish  the  mate- 
rial allegations  of  tbtir  complaint  by  a  fair 
preponderance  of  the  evidence  and  that  **a 
correw(mding  du^  devolves  np<m  the  de- 
fendants to  establish  ttielr  afflrmalive  defense 
by  a  like  proponderanoe  of  the  evidence." 
The  plaintiffs  made  no  request,  so  far  aa  the 
record  shows,  that  the  issues  be  stated  mcwe 
completely,  nor  did  Oiey  call  the  trial  court's 
attention  to  the  mattw  In  any  form  at  the 
time  the  Instructitms  were  tfven.  It  was 
doubtless  through  Inadvertence  that  the  Jury 
were  not  told  that  the  affirmative  defense  waa 
denied  by  the  reply.  U  does  not  seem  that 
the  Jury  could  possibly  have  been  misled  by 
this  overril^t  The  instruction  that  Uie  de- 
fendants must  prove  th^  affirmative  defense 
by  a  fair  iveponderance  <tf  the  evidence 
would  negative  any  inf^noe  that  such  de- 
fense was  not  denied.  The  evidence  In  fact 
showed  that  this  defense  was  controverted. 

[2,8]  It  is  next  claimed  that  the  court 
erred  in  instructing  the  Jury  that  unless  the 
driver  of  the  Johnson  car  was  negligent  In 
respect  to  excessive  speed,  and  that  this 
negligence  was  the  proximate  cause  of  the 
collision,  the  verdict  should  be  for  the  de- 
fendants. The  (Ejection  urged  against  this 
Instruction  is  that  it  falls  to  submit  to  the 
jury  other  charges  of  negligence  that  are  al- 
leged  In  the  complaint  The  Instruction  sub- 
mits to  the  Jury  the  Issue  upon  the  question 
of  the  defendants*  negligence,  as  made  by  the 
evidence.  The  court  could  not  properly  sub- 
mit a  charge  of  negligence,  as  made  in  the 
complaint,  if  It  were  not  supported  by  some 
evidence.  In  saying  that  the  instruction  was 
as  broad  as  the  evidence,  we  are  not  unmind- 
ful of  the  fact  that  the  complaint  charges 
negligence  in  falling  to  sound  the  horn,  as  re- 
quired by  the  dty  ordinance.  The  purpose  of 
sounding  the  horn  would  be  to  give  warning 
and  apprise  others  of  the  approa<^  of  a  ve- 
hicle in  time  to  avoid  accidents.  The  uucon- 
troverted  evidence  Is  that  Mr.  Van  Dyke  and 
Mrs.  Chllds  both  saw  the  Johnson  car  ap- 
proaching when  they  were  within  9  feet  of 
the  north  line  of  the  sidewalk  on  the  north 
side  of  East  Aloha  street,  and  at  that  time 
the  Ford  car  was  traveling  at  the  rate  of  10 
miles  per  hour ;  the  othw  car,  as  they  claim, 
being  approximate  120  feet  down  Bast  Alo- 
ha street  Having  seoi  and  observed  the 
car,  sounding  of  the  horn  would  have  been  ot 
no  additional  efficacy  in  avoiding  an  uddent 
As  to  the  other  negligent  Acts  on  the  part 
of  the  driver  of  the  Johnson  car,  which  it  Is 
claimed  should  have  bera  submitted  to  the 
Jury,  reference  is  made  in  aK>ellants'  openliv 
brief  to  paragraph  4  of  the  complaint  In 
the  reply  brief  our  attention  la  directed  to 
the  abstraot,  where  an  excerpt  firom  this 
paragraph  of  the  complaint  Is  quoted.  But 
no  evidence  is  pelted  out  whidi  sustaina 
any  diarge  of  negligence  oUiar  than  that  of 
ffixsesalve  speed. 
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[41  It  1>  next  eontended  tbat  the  oonrtf 
erred  In  inatnictliis  the  Jniy  tbat  If  the 
plaintlffB,  or  either  of  them,  were  canty  ot 
negUcence  which  occuloned  or  contriboted 
to  the  ooUlaloii,  to  recovery  ooold  be  had. 
It  Se  claimed  that  the  slTins  of  ttala  Inetruc- 
tlon  impoaei  upon  the  plainttfb  the  duty  "of 
exercising  extraordinary  care  and  prudence." 
We  do  not  BO  understand  the  Instruction. 
The  lanKnage  of  the  Instmctloa  la  that  U 
"the  plalDtlffB,  or  either  of  them,  were  them- 
adres  guilty  of  negligence  which  occasioned 
or  ecmtrlboted  to  tt»  colllalon  of  the  cars," 
then  a  Terdlct  conld  not  be  returned  in  their 
faTor.  In  thla  language  thwe  is  no  basis 
tot  the  claim  that  the  Inatmctlon  Imposes 
upon  the  plalntMRi  the  duty  of  nerdslng  ex- 
tn<»dlnary  care  and  prudence.  The  jury 
were  further  Instructed  that  the  mere  fact 
that  the  plaintiffs  were  riding  with  Mrs. 
ChUds  In  h^r  automobile  would  not  make 
them,  or  either  of  them,  responsible  for  her 
oegUgence  or  contributory  negligence,  but 
that  It  was  aoXy  the  contributory  negligence 
of  the  plaintiffs  themselves  which  caused  or 
ccmtrlbuted  to  the  accident  tbat  would  bar 
thtir  right  to  a  verdict  ' 

[I,  I]  It  is  next  urged  that  the  court  erred 
In  liratmctlng  the  Jury  relative  to  the  act  of 
Mr.  Van  Dyke  in  lifting  the  litUe  girl  who 
was  sitting  upon  his  lap,  and  passing  her  out 
on  the  left-hand  side  of  tbe  machine  to  th6 
pavement  The  instruction  la  tbat: 

"It  Ifl  admitted  by  the  plaintiff  Van  Dyke 
that  Jast  prior  to  the  collisioQ  he.  sitting  on  tbe 
right-hand  side  ot  the  car,  reached  over  to  the 
rear  of  Mrs.  Chllds,  who  was  driving  this  ma- 
chine, with  a  littie  child  in  hia  arms,  and  drop- 
ped her  ont  on  tlie  lelt-band  side  of  the  ma- 
chine. •  • 

The  BubsoQuent  part  ot  the  tawtroctlon  nib- 
mltB  to  the  Jnry  Che  QuesUon  as  to  whether 
tliia  act  Interfered  with  the  operatSon  of  tihe 
madilne  by  Mra.  Cbilds,  and  thereby  brought 
about  or  contributed  to  tite  eolUshm.  Ibe 
particular  objection  to  tbe  Inatmctlon  la  that 
tbe  court  used  the  language  "In  his  arms"  In- 
stead of  that  he  took  her  "by  the  arms." 
The  court  In  the  Instruction  was  referring  to 
an  admitted  &ct  as  a  preface  to  the  state- 
ment of  a  rule  of  law.  The  ivey  had  lieard 
the  evidence  as  it  was  detailed,  and  could 
not  have  been  misled  by  the  language  used 
in  the  Instruction.  The  objection  is  technical 
rather  than  substantial.  It  Is  also  claimed 
that  this  instruction  ignores  tbe  fact  that  Mr. 
Van  Dyke  was  acting  in  the  presence  of  Im- 
minent danger,  and  was  not  required  to  ex- 
ercise that  degree  of  care  which  would  be 
Imposed  upon  one  where  there  was  time  for 
thought  or  deliberation.  The  Instruction 
correctly  submits  to  the  Jnry  whether  the  act 
of  Mr.  Van  Dyke  was  contributory  n^li- 
gence.  In  the  previous  Instruction,  in  gener- 
al terms,  the  Jury  had  been  told  that: 

"Where  a  person  in  sadden  emergency  Is  call- 
ed to  act  quickly,  the  law  does  not  require  of 
him  or  hue  the  same  degree  of  can,  skiU,  and 


Judgment  as  It  might  in  a  case  where  be  or  she 
has  plenty  of  time  to  deliberate  and  consider." 

This  language,  it  Is  true,  is  the  concluding 
sentence  of  an  instruction  which  submitted  to 
the  Jury  the  question  of  Mrs.  Ohilds'  negli- 
gence in  tbe  operation  ot  tbe  car.  No  re- 
quest, as  applied  to  Mr.  Van  Dyke,  was  made 
for  an  instruction  calUng  the  Jury's  attrition 
to  the  rule  that  where  a  jfenoa  in  a  sudden 
unergency  Is  called  upon  to  act  quickly,  the 
law  does  not  require  of  him  the  same  degree 
of  care,  skill,  and  Judgment  aa  it  might  In  a 
case  where  he  has  time  to  deliberate  and 
consider.  In  the  absence  of  such  a  request, 
no  error  can  be  predicated  upon  the  Instruo- 
tlon  as  given. 

[7]  It  Is  next  contended  that  thi  conrt 
erred  in  the  Instruction  whldi  It  gave  upon 
the  anhject-of  the  credibility  of  the  wltnesa* 
es.  The  objection  to  this  inatmction  la  that 
it  is  an  incorrect  and  incomplete  statement 
of  the  rule  on  that  subject  It  la  tnw  that 
this  Instruction  is  somewhat  more  abbrevi- 
ated than  one  which  la  many  times  given. 
But  its  brevity  does  not  mate  It  erroneona. 
Had  a  more  complete  instruction  npon  this 
subject  been  desired.  It  should  have  been  re- 
quested. So  far  as  the  record  shows,  the 
plantlfCs  presented  no  requests  for  instruo- 
tlons. 

[I]  The  next  assignment  of  error  deals 
wtth  tbe  ruling  of  the  court  In  rejecting 
certain  testimony  offered  by  ttie  plabitlfts. 
This  testimony  was  that  of  tvro  medical  ex- 
perts, and  went  to  the  question  of  the  extent 
of  the  injury.  Whether  these  rulings  were 
correct  Is  not  material  npon  this  appeal. 
The  evidence  offered  and  rejected  did  not  go 
to  the  right  to  recover,  but  to  the  amount 
thereof.  The  Jury  by  Its  verdict  found  that 
there  was  no  right  of  recovery.  Therefore 
evidence  bearing  upon  the  extent  of  the  In- 
Jury  or  the  amount  of  damages  would  not  be 
here  material. 

It  is  next  claimed  tbat  the  court  erred  In 
overruling  the  plaintiffs*  objection  to  the  de- 
fendants' examination  of  certain  witnesses. 
Without  reviewing  In  detail  this  objection. 
It  may  be  said  tbat  It  is  without  merit. 

[I]  Finally  It  Is  contended  that  the  motion 
for  new  trial  should  have  been  granted  by 
tbe  trial  court  because  of  the  facts  stated  In 
certain  affidavits  which  were  filed  by  the 
plaintiffs  In  support  thereot  These  affida- 
vits Appear  In  the  clerk's  transcript  They 
are  not  attached  to  the  motion  or  referred 
to  in  it  Neither  are  they  made  a  part  of  the 
record  by  being  embodied  in  the  statement  of 
facts.  0nder  the  decisions  of  this  court,  the 
affidavits  are  not  a  part  of  the  record.  Swan- 
son  V.  Padflc  Shipping  Co.,  60  Wash.  87,  110 
Pac.  7%;  Spokane  Tum-Vereln,  64  Wash. 
208,  116  Pac.  627;  International  D.  Co.  v. 
Sanger,  76  Wash.  M6, 136  Pac.  28. 

The  Judgment  will  be  affirmed. 

OROW,  O.  J.,  and  BLLISi  OHADWIOK, 
and  GOSO,  JJ,  concur; 
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CITY  OF  TACOMA  v.  SPERRT  &  HUT- 
CHINSON CO,  et  al.    (No.  12049.) 

(Supreme  Court  of  Washingtou.   Dec  1,  1914.) 

1.  iNJUNOnOET    (S  252*)— -BOHD— ItTABILlTOB 

ON. 

Where  an  injunction  ta  wrongfuUr  issued, 
the  party  enjoined  ia  enticed,  in  a  ault  upon 
the  Injunction  bond,  to  recover  any  damages  suf- 
fered. 

[Ed.  Note.— For  other  caaeB,  see  Injunction, 
Cent  Dig.  8S  686-698;  Dec.  Dig.  |  252.*] 

2.  GouBTB  (8  493*)  —  State  and  Fedsui. 
CouBTs— J  UDOHENT— Conclusiveness. 

Where  the  state  and  federai  courts  both 
had  ooncurrent  jurisdiction  over  a  matter,  a 
judzment  of  the  state  court  from  which  no  ap- 
peal was  taken  to  the  federal  Supreme  Court 
concludes  th^  parties;  th«  state  court  first  hav- 
ing acquired  jurisdiction. 

[Bd.  Note.— For  other  casw,  see  Conrts,  Cent 
Dig.  11  1846-18S2;  Dec  Dig;  1  403.*} 

3.  IwjUKonoH  (5  235*)— Dissolution— LiA- 
BiLiTT  ON  Bond. 

Plaintiffs,  after  bringing  an  action  In  the 
state  court  to  enjoin  a  citj  from  enforcing  an 
ordinance,  instituted  a  similar  action  in  the  fed- 
eral court  where  an  injunction  was  granted. 
Judgment  went  against  plaintiffs  in  the  state 
court,  and,  being  set  up  in  the  federal  court  as 
an  estoppel,  the  injunction  was  dissolved  and 
the  action  dismissed.  Beld  that,  while  one  who 
secures  the  dismissal  of  an  injunction  upon  a 
matter  arising  subsequent  to  the  commencement 
of  the  action  which  baa  no  bearing  directly  up- 
on the  merits  cannot  recover  on  the  injunction 
bond,  the  dissolution  of  the  injunction  and  dis- 
missal of  the  action  by  the  federal  court,  though 
based  upon  a  matter  arising  after  the  institution 
of  the  action,  was  upon  the  merits,  and  the  city 
could  recover  on  the  bond  in  the  federal  court. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  Sfi  529-^S37;  Dec  Dig.  8  285.*] 

4.  Injunction  (8  252*)- Bond— Liabiutt. 

lo  a  suit  on  an  injunction  bond,  judgment 
may  be  rendered  for  the  amount  of  the  bond, 
wiOt  interest  from  the  time  the  action  is  brought. 

[Ed.  Note. — For  other  cases,  see  Injunctioo, 
Gent  Dig.  88  686-598 ;  Dec.  Dig.  8  252.*] 

Department  2.  Appeal  from  Superior 
Gour^  Fierce  Coun^ ;  W.  O.  Chapman,  Judge. 

Action  by  the  City  of  TacoDu  against  the 
Sperry  &  Hutchinson  Company  and  others. 
From  a  <  judgment  tot  plalntUF,  defendants 
appeaL  Affirmed. 

Bates,  Peer  &  Petersoa,  of  Tacoma,  for  ap- 
pellants. T.  L.  Stiles,  of  Taconu,  for  re- 
spondent 

MOUNT,  J.  This  action  was  broai^t  to 
recover  upon  an  Injunction  bond.  It  was 
.tried  upon  an  agreed  statement  of  fftcts,  and 
resulted  in  a  Judgment  in  faror  of  the  plain- 
tiff.   The  defendants  have  appealed. 

The  facts  are  as  follows:  On  July  7,  1911, 
the  defendant  Sperry  &  Hutf^lnson  Com- 
pany brought  an  action  In  the  state  couit 
to  enjoin  the  city  of  Tacoma  and  Its  officers 
from  attempting  to  enforce  an  ordinance 
which  provided  for  a  license  fee  for  every 
person  using  trading  stamps  within  the  dty 
of  Tucoma.  The  complaint  In  that  action 
alleged  that  the  ordinance  was  unconstitu- 


tional and  void  under  both  the  state  and  fed- 
eral Constitutions.  The  ordinance  in  ques- 
tion l3  set  out  In  full  in  the  case  of  Sperry 
&  Hutchinson  Co.  v.  Tacoma,  68  Wa«h.  264, 
122  Pac.  1060.  While  tliat  action  was  pend- 
ing In  the  state  court,  the  same  plaintiff 
brought  an  action  In  the  United  States  Cir^ 
cuit  Court  against  the  same  defendants,  al- 
leging that  the  ordinance  was  vidd  for  the 
same  reasons  stated  in  the  complaint  in  Uie 
state  court,  and  applied  for  a  temporary  or^ 
der  enjoining  the  enfOToemoit  of  the  ardi' 
nance.  A  temporary  order  was  issued,  as 
prayed  for,  upon  the  filing  of  a  bond  in  the 
sum  of  $1,(X>0,  which  bond  was  cmditioned 
as  foUows: 

"Now,  therefore,  if  the  said  Sperry  St  Hut- 
chinson Company  shall  pay  all  damages  and 
costs  which  may  accrue  by  the  issuance  or  con- 
tinuance in  force  of  said  restraining  order,  not 
exceeding  in  amount  the  original  named  sum  of 
$1,000,  then  this  obligation  to  be  null  and  void ; 
otherwise  to  remain  in  full  force  Ind  effect" 

The  defendants  filed  a  demurrer  to  tlie 
complaint  In  the  state  court,  which  the  trial 
court  sustained.  The  plaintiff  In  the  acdoo 
In  the  state  court  thereupon  tiected  to  stand 
upon  the  complaint  and  a  Ja^ment  of  dis- 
missal was  entered.  An  appeal  was  prose- 
cuted from  that  Judgment  to  thia  conrt; 
where  the  Judgment  of  the  lower  court  was 
affirmed.  Sperry  &  Hutcldnson  Go.  v.  O^oo- 
ma,  supra.  WhUe  that  case  was  pending  in 
this  court  xtpon  appeal,  the  defendants  ap- 
peared in  the  federal  court  and  interposed  a 
plea  In  bar,  alleging  the  commencement  of  a 
salt  by  the  plaintiff  against  the  same  defend- 
ants in  the  state  court,  supported  by  the 
same  allegattims,  and  praying  for  the  same 
relief  as  the  suit  pending  in  the  federal  court 
This  motion  was  denied  in  the  federal  court 
After  this  conrt  had  decided  the  case  upon 
appeal,  the  defendants  in  ttie  federal  court 
pleaded  the  Judgment  In  the  case  as  an  es- 
toppel. Upon  this  plea  the  federal  court  dis- 
missed the  action.  See  Sperry  ft  Hutchinson 
T.  Tacoma  (D.  C.)  199  Fed.  8B8,  holding,  in 
snbstanoe,  that  the  questions  decided  by  the 
state  court  were  res  Judicata  of  ttie  qnes- 
ttons  pending  in  the  federal  court  There- 
after this  action  was  brought  upon  tbe  bond 
as  above  stated. 

[1-3]  The  appellant  contaid  that  the  lia- 
bility npon  the  bond  must  be  determined  by 
rules  laid  down  by  Ibe  dedriMis  of  the  fed- 
eral court,  whether  die  action  is  brought  up- 
on the  bond  in  the  state  or  in  the  federal 
conrt  Awwniniwg  thls  to  be  the  rul^  we  are 
of  the  <«4nion  that  there  was  a  liabtUtr  npon 
the  bond.  The  general  rule  Is  stated  in  2 
High  on  Injunctions,  i  1649,  as  follows: 

"That  npon  the  dissolution  of  an  injunction 
and  failure  on  the  part  of  the  obligors  to  com- 
ply with  the  conditions  of  the  bon<^  a  right  of 
action  at  once  accnies." 

The  ^ect  <Kf  the  decision  of  tbe  federal 
court  was  that  the  Injunction  was  wrong- 
fully issued.    Having  been  wrongfully  Is- 
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sued,  whatever  damages  tiie  dty  suffered 
ttiereby  were  recoverable  upon  the  bond. 

The  appellants  also  contend  that  because 
the  oise  was  dismissed  In  the  federal  court 
for  a  reason  which  occurred  after  the  action 
was  beenn  In  that  court,  that  there  can  be 
DO  recovery  upon  the  bond.  Th»  rule  as  stat- 
ed tn  2  High  on  Injunctions,  1 194Sb,  Is  that: 

"Where  a  defendant  secures  the  dismissal 
ot  BQ  injunction  action  and  the  dissolution 
of  a  preliminary  injunction  upon  a  mat- 
ter  which  arises  sabseqnent  to  the  commence- 
ment of  the  action  and  which  has  no  bearing  di- 
rectly or  indirectly  npon  the  merits  of  the  in- 
junction suit,  such  dismissal  is  not  such  a  Snal 
adjudication  hy  the  court  that  plaintiff  was  not 
entitled  to  the  injanctlon  as  will  give  a  right  ol 
action  against  the  soretiee  np<m  a  bond  con- 
ditioned for  the  payment  of  such  damages  as 
may  be  sustained  by  the  defendant  if  the  court 
shoold  finally  decide  that  the  plaintiff  was  not 
entitled  to  the  injnnctiou." 

But  we  are  of  the  opinion  that  this  rule 
does  not  apply  to  this  case,  because  the  mat- 
ter which  subseQuently  arose  did  have  a  di- 
rect bearing  npon  the  merits  of  the  injunc- 
tion suit  As  stated,  Sperry  &  Hutchinson 
had  begun  an  action  In  the  state  court.  That 
action  was  pending  when  another  action  of 
the  same  kind  npon  the  same  ground,  de- 
manding the  same  relief,  and  against  the 
same  parties,  was  brought  in  the  federal 
conrt.  While  the  federal  court  had  concur- 
rent Jurisdiction  with  the  state  courts  upon 
the  questions  presented  (11  Cyc.  p.  1003),  the 
state  court  had  obtained  jurisdiction  of  the 
parties  and  of  the  subject-matter,  and  the 
decision  of  the  state  court  upon  the  questions 
prraented  was  final  and  binding  upon  the 
parties,  and  upon  the  federal  court,  unless 
the  same  was  appealed  from.  No  appeal 
having  been  prosecuted  from  the  state  court 
to  the  United  States  Supreme  Court,  the 
judgmoit  of  the  state  court  became  final  and 
binding,  both  upon  the  federal  court  and  up- 
on all  of  the  parties.  In  other  words,  the 
matters  whiidi  arose  subsequent  to  the  com- 
mencement of  the  acUon  in  the  federal  court 
had  a  direct  bearing  upcm  the  Injunction 
suit,  and  the  dismissal  of  the  case  In  the 
fMeral  oonrt  recognised  that  rule  and  was, 
in  effect,  a  Jo^pnent  Otat  the  Injunction  was 
wrongfully  Issued.  The  fact  that  the  feder- 
al court  In  other  cases  had  held  this  and 
other  ordinances  of  this  character  void,  did 
not  justify  the  appellants  in  prosecuting  the 
same  action  in  l^e  state  courts  and  In  the 
federal  courts  at  the  same  time,  especially 
where  the  action  was  first  brought  in  the 
state  court  Nor  does  it  show  that  the  ap- 
plication for  an  injunction  in  the  federal 
court  was  in  good  t&ith  or  fairly  entertained. 

It  is  agreed  In  the  statement  of  facts  that 
the  city  was  prevented  by  the  Injunctlonal 
order  from  collecting  license  fees  from  42 
persons  who  were  using  tradtaig  stamps.  By 
reason  of  the  injunction  the  dty  was  there- 
fore injured  in  at  least  the  penalty  of  the 
bond.  The  facts  that  the  dty  had  never  be- 


fore collected  from  these  perscms  or  made 
any  attempt  to  prosecute  them  are  entirely 
Immaterial.  The  bond  was  given  to  the  dty 
to  protect  the  dty  against  damages  whldi 
would  follow  In  case  the  injonctlonal  order 
was  issued.  The  dt?  has  suffered  damages 
to  tlie  ^ent  of  the  bond,  and  was  entitled 
to  recover  thereon, 

[4]  The  vpeUants  contend  that  the  Judg- 
ment Is  for  a  larger  amount  than  the  bond. 
It  is  for  the  amount  of  the  bond,  wl&h  inter- 
est fnun  the  date  the  action  was  brought 
Thia  is  drarly  within  the  rule  that  a  recov- 
exs  may  be  h84  for  the  ta.ee  ot  the  bond, 
with  Interest  from  the  date  the  action  is 
brought 

We  find  no  error. 

The  judgment  Is  therefore  affirmed. 

CROW,  O.  J.,  and  MAIN,  FULLBRTON, 
and  ELLIS,  JJ.,  concur. 


BUCKLBT  V.  MARIN  COUNTY. 
(Civ.  No.  1285.) 
(District  Court  of  Appeal,  Third  District,  Call- 
fomla.    Oct.  7.  1914.) 

1.  Appbai.  and  EteBOB  (1 977*)— Bkvibw— Ob- 
DXB  Gbahtino  New  Tbiai.. 

Where  an  order  granting  a  new  trial  Is  gen- 
eral, it  will  not  be  reversed  unless  it  appears 
that  the  order  itself  was  an  abuse  of  discretion. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8860-^;  Dee.  Dig.  | 
977.*] 

2.  Appeal  and  Erbob  (S  879>— Bbvibw— Os- 
DEB  Gbamtinq  New  Trial. 

The  grantins  or  denying  of  a  new  trial  for 
insufficiency  of  the  evidence  rests  so  fully  in  the 
discretion  of  the  trial  court,  where  th^  is  a 
substantial  conflict  in  the  evidence,  that  its  action 
is  conclusive  upon  an  appellate  court,  unless  It 
apiKars  that  then  has  been  an  abuse  of  such 
discretion,  and  it  is  immaterial  whether  the  evi* 
dence  is  insufficient  to  sustain  all,  or  only  a  por- 
tion, of  the  Israel  on  which  the  Jodgment  de- 
pends. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8871-387S,  8877 ;  Dec.  Dig. 
9  »70.*1 

3.  Contracts  (S  294*)— FnuroBiCANOK— Sub- 
stantial Pbbforuancb. 

To  authorize  a  recovery  on  a  contract 
which  has  not  been  fully  performed,  there  must 
be  a  substantial  performance,  and  the  contractor 
must  have  attempted  in  good  faith  to  perform 
the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  1352,  1367-1361;  Deo.  Dig.  | 
294.*] 

Appeal  from  Superior  Court,  Marin  Coun- 
ty: George  H.  Buck,  Judge. 

Action  by  John  E.  Buckley  against  the 
County  of  Marin.  From  orders  denying  de- 
fendant's motion  for  judgment  on  a  special 
finding,  and  granting  plaintiff's  motion  for 
a  new  trial,  defendant  appeals.  Affirmed. 

Thoa.  P.  Boyd,  of  San  Baftid  (W.  B.  Crock- 
er, of  San  Francisco,  of  counsel),  for  appel- 
lant Sullivan,  Sullivan  &  Boche,  of  San 
Francisco,  for  respondent 


*For  other  cans  km  snn  toplo  and  sectloa  NUHBBB  In  Dec  Dig.  4  Am.  Olg.  K«7-No.  SerlM  *  Eep'r  Indexes 
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CSIPMAS,  P.  J.  ThlB  Is  an  action  com- 
menced by  plaintiff,  aa  assignee  of  the  Dnn- 
don  Bridge  &  Construction  Company,  against 
the  county  of  Marin,  and  arises  out  of  a  con- 
tract entered  Into  between  the  said  company 
and  defendant  for  the  constmctlfm  of  a 
bridge  across  tbe  tidal  channel  separating 
Belvedere  from  Tlbunm  In  said  county.  Two 
causes  of  action  are  set  forth  In  the  com- 
plaint: First,  to  recover  the  sum  of  ¥7,000, 
the  contract  price  for  the  work  described  In 
the  complaint  Second,  to  recover  the  rea- 
sonable value  of  the  work  done,  not  to  ox- 
ceed  tbe  suin  of  $7,000. 

It  is  alleged  in  the  first  count  of  the  com- 
plaint 0iat  plaintUTs  asslgnot  commenced  Qie 
work  on  September  1,  1803,  and  proaecated 
same  "with  due  dUlgeno^  and  thereafter  duly 
performed  said  contract  and  all  the  terms 
and  conditions  thereof  and  fully  completed 
the  same  on  the  Ist  day  of  February,  1005." 
In  tbe  second  count  it  Is  alleged  that  plain- 
tiff's asslgUOT,  between  ttie  dates  alx>Te  na^- 
ed,  performed  certain  labor  and  furnished 
certain  materials  In  and  about  Uie  construc- 
tion of  said  bridge;  "that  said  work  in  the 
performance  ot  which  said  services  were  ren- 
dered and  said  materials  furnished  was  com- 
pleted on  tbe  1st  day  of  February,  1906; 
that  said  defendant  and  the  public  generally 
are  now,  and  ever  since  the  completion  of 
said  bridge  have  been,  using  and  enjoying 
the  same;  that  the  reasonable  value  of  said 
services  so  rendered  and  said  materials  so 
furnished,  as  aforesaid,  was  and  is  $11,- 
000" ;  and  judgment  Is  prayed  for  the  sum 
of  17,000,  the  amount  fixed  by  the  contract 

Defendant,  in  Its  answer,  sets  up  the  de- 
fense of  nonperformance  of  the  contract  and 
specifies  numerous  i>artlculars  In  respect  of 
which  It  is  alleged  that  it  has  been  breached; 
that  the  county  surveyor  has  recommended 
that  the  work  be  not  accepted;  and  that  the 
board  of  supervisors  has  never  accepted  said 
work  as  completed,  nor  has  it  accepted  any 
part  thereof.  "Defendant  denies  that  ever 
since  the  alleged  completion  of  said  bridge, 
or  at  any  other  time  or  at  all,  it  has  been 
using  or  enjoying  the  same.  Defendant  ad- 
mits that  the  public  generally  are  now  and 
ever  since  the  alleged  completion  of  said 
bridge  has  beea  using  said  bridge,  but  denies 
that  it  has  been  enjoying  the  same."  Denies 
that  the  reasonable  value  ot  the  services 
rendered  or  materials  furnished  as  alleged 
are  of  the  value  of  97,000  or  any  other  sum. 

The  trial  was  had  before  a  jury,  and  upon 
the  submission  of  Om  case  the  court  directed 
the  jury  to  fli^  upon  the  following  special 
issues: 

"(1)  Did  tbe  Dundon  Bridge  &  ConBtruction 
Company  honestly  and  in  good  faith  endeavor 
to  comply  with  the  terms  and  conditioca  of 
said  contract  entered  into  between  itself  and  the 
defendant  in  this  case;  and  did  said  company 
complete  said  work  snbstantially  in  accordance 
with  the  terms  and  conditions  of  said  contract? 
(2)  What  is  the  reasonable  value  to  the  defend- 
ant of  the  woA  performed  and  materials  fur- 
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nlshed  by  said  Dondon  Bridge  ft  Construction 
Company  In  constructinK  said  drawbridge,  pile 
foundation,  concrete  walls,  filling,  and  sidewalks 
described  in  plaintiff's  amended  complaint?" 

To  the  first  quesCUm  tbe  jury  answered, 
"No."  To  tbe  second  the  lesponse  was,  "«8,- 
000."  The  jury  also  returned  a  general  ver- 
diet  as  follows:  "We,  the  jury  in  the  above- 
entitled  cause,  find  for  the  plaintiff  In  the 
sum  of  $3,000." 

In  due  time  defendant  moved  the  court  to 
direct  the  clerk  to  oiter  judgment,  in  ac- 
cordance with  special  finding  No.  1,  that 
plaintiff  take  nothing  by  bla  action  and  for 
defendant's  coats  of  suit  Plaintiff  also  in 
due  time  moved  tbe  ooort  for  a  new  trial,  and 
both  motions  wen  beard  by  tbe  court  at  tbe 
same  time.  Hie  court  denied  defendants 
motion  and  directed  tbe  cleric  "to  ent»  judg- 
ment nunc  pro  tunc  in  accordance  with  the 
verdict  rendered  herein,"  and  thereupon 
granted  plaintUTs  motion  for  a  new  triaL 
Defendant  appeals  from  the  order  denying 
its  motion  for  judgment  on  tbe  special  find- 
ing and  also  from  tbe  order.  grantJnc  idaba- 
tUfs  motion  for  a  new  triaL 

[1 , 2]  When  tbe  order  granting  a  new  trial 
la  general,  it  is  the  wdl-settled  role  ^t  sotdi 
order  will  not  be  reversed  unless  it  appears 
that  the  order  Itself  was  an  abuse  of  discre- 
tion. Von  Bchroeder  v.  Sprec^els,  147  CaL 
186,  81  Pac.  6U;  Estate  of  Bverts,  163  Cal. 
449.  462,  125  Pac.  1068.  In  Domlco  v.  Cases- 
sa.  101  CaL  412,  413,  36  Pac.  1024.  the  court 
said: 

"The  granting  or  denying  of  a  new  trial  on  tbe 
ground  that  the  evidence  it  Insufficient  to  Justify 
the  verdict  (which  was  one  of  the  plaintiff's 
grounds  for  his  motion),  where  there  is  a  sub- 
stantial cooSict  in  the  evidence,  rests  so  fully 
in  the  discretion  of  the  trial  court  that  its  ac- 
tion is  conclusive  upon  this  court,  unless  it  ap- 
pears that  there  has  been  an  abuse  of  sncb  dis- 
cretion; and  it  is  immaterial  whether  the  evi- 
dence is  insufficient  to  sustain  all  or  only  a  pw- 
tion  of  the  issues  on  which  the  judgment  must 
depend." 

We  do  not  deem  It  necessary  to  quote  from 
the  testinumy  of  the  witnesses  relating  to  the 
numerous  particulars  In  respect  of  whlcib  de- 
fendant claims  that  tbe  evidence  shows  a 
failure  on  the  contractor's  part  to  perform 
the  work  in  the  manner  called  for  by  tbe  con- 
tract There  Is  a  substantial  conflict  in  the 
evidence  respecting  the  completion  of  the 
contract  and  there  Is  a  like  conflict  In  the 
evidence  concerning  nearly  every  one  of  the 
alleged  departures  from  or  violations  of  the 
contract  in  the  particulars  pointed  out  by  de- 
fendant In  its  brief. 

[3]  Defendant  places  Its  chief  reliance  up- 
on what  it  dainu  to  be  the  doctrine  In  this 
state: 

"That  the  owner  Is  entitled  to  have  built  hi  all 
essential  particulars  the  structure  he  contracted 
for,  and  no  other:  second,  that  where  there  has 
been  departures  nt>m  tbe  plans  in  substantial 
particulars,  tbe  court  can  have  so  occasion  to  es- 
timate the  deficiencies,  and  tbe  contractor  can- 
not recover  on  a  qaaatum  meruit.** 
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hi  sapport  of  Its  ocmtsntlon  defendant  eltes 
Clark  T.  Collier,  100  CaL  2fi6.  84  Pae.  677; 
P«rr7  T.  Qua«ikenbiuai,  lOS  OaL  800^  88  Pae. 
740;  Golden  Gate  Lumber  Ca  t.  Satnbadier, 
lOB  CaL  m.  88  Pac.  <06:  Maiduwt  t.  HaTM. 
U7  OaL  660,  40  Pac.  840;  and  Iialdlaw  t. 
Marye,  133  CaL  170,  68  Pac  801. 

Respondent  reUes  upon  the  rule  as  foond 
In  3  ^ge  an  Contracts.  1885: 

"The  original  common-law  mis  required  a 
strict  and  literal  performance  aa  a  coodltloD 
precedent  to  recovery.  The  modern  rale  permits 
recovery  withont  a  strict  and  literal  perform- 
ance, if  there  has  been  a  jabstantial  perform- 
ance, and  the  contractor  has  attempted  in  good 
faith  to  perform  the  contract  If  a  contract  has 
been  pmormed  Bubetantially  and  deviations 
from  the  contract  have  been  made  bnt  not  wiU- 
ftill7  and  In  bad  faith,  the  parties  so  performing 
can  recover  the  contract  price  lees  uie  amount 
of  damagea  caused  by  such  deviation." 

The  rule  la  rery  dearly  laid  down  and  tbe 
caaea  examined  in  Laldlaw  t,  Marye,  188 
CaL  ITO,  66  Pac.  391.  In  that  case  the  con- 
troversy was  between  the  assignee  of  tbe 
original  contractor  and  the  owner,  In  an  ac- 
tl<m  on  the  contract  and  also  In  quantum 
memlt  et  valebat,  where  the  contract  was 
"wholly  void,"  under  tbe  proTlslons  of  sec- 
tion 1188,  Code  of  ClWl  Procedure,  because 
not  recorded.  It  was  held  that  there  could 
be  no  recovery  because  It  appeared  that  "the 
variance  between  the  work  called  for  and 
the  work  done  was  sabstanUal,"  citing  Peatrs 
V.  Quackenbnah  and  Marchant  t.  Hayes,  su- 
pra. 

The  Jury,  as  we  have  seen,  found  that  the 
contractor  did  not  "honestly"  nor  "in  good 
faith  endeavor  to  comply  with  the  terms  and 
conditions  of  said  contract";  and  did  not 
"complete  said  work  substantially  in  accord- 
ance with  the  terms  and  conditions  of  said 
contract"  Had  this  finding  of  the  jury  rest- 
ed upon  uncontroverted  evidence,  it  would, 
in  oar  opinion,  have  Justified  a  Judgment  In 
defendant's  favor,  for  all  the  casea  enunciat- 
ing the  more  modern  rule  require,  as  Mr. 
Page  expresses  It,  that  there  should  be  "a 
substantial  performance  and  that  the  con- 
tractor has  attempted  In  good  ftilth  to  per- 
form the  {:ontract,'*  precisely  tbe  thing  which 
the  Jury  found  the  contractor  did  not  do  In 
tbe  present  case.  Tbia  finding,  however,  does 
not  rest  upon  uncontroverted  evidence,  and 
the  rule  flrat  above  adverted  to  apifliea  equal- 
ly to  "all  or  only  a  portion  of  the  issues  on 
whl^  the  Judgment  dependa**  Domico  r. 
Casassa,  supra.  There  was  a  substantial  con- 
flict upon  most  of  the  issues  presented  In  the 
ease,  and  we  caimot  uy  fbat  the  court  abus- 
ed its  discretion  In  reaching  the  conclusion 
that  there  should  be  a  new  trial, 

In  denying  defwdant'a  motion  for  Judg- 
ment in  its  favor  on  the  firrt  q?eclal  finding, 
the  conrt  bad  the  power  to  exercise  its  own 
Judgment  as  to  the  sufficiency  of  tbe  evidence 
to  support  ancb  finding,  and  there  being  a 
Bobatantial  conflict  in  tbe  evidence  addressed 


to  the  issnea  by  that  finding  'detttndned  the 
rule  applicable  to  tiie  motion  for  a  new  trial 
is  eqnaJly  applicable  to  defendant's  motlm, 
and  nnlesa  we  can  aay  that  ttie  conrt  atmsed 
its  discretion  its  action  is  conclusive  upon 
this  court  We  cannot  so  say. 
The  orders  are  affirmed. 

We  coaam  HABT,  J.;  BUBNBITF,  J. 


SHELLER  V.  LIVINGSTON  et  aL 
(Civ.  1350.) 

(District  Court  of  Appeal,  First  District,  Cali- 
lomia.    Oct  7,  1914.) 

1.  TENDKB  n  IS*)— SUFTICIBWOT. 

Under  Civ.  dode.  M  1496.  1601,  deelarfaig 
that  the  thing  to  be  delivered  need  not  be  actual- 
ly prodaced,  anlesa  the  offer  is  accepted,  and 
th^  all  objections  to  the  mode  of  an  offer  of 
performance  which  the  creditor  could  obviate  by 
statement  axe  waived,  the  tender  of  storage 
charges  due  on  the  proper^  daimed  1^  plalntut 
is  Buffldent  thoogh  the  money  was  not  actually 
offered,  where  it  was  refused  beeaoae  defendants 
claimed  other  charges. 

[Sd.  Note.— For  other  caises,  see  Tender,  Gent. 
Dig.  H  20-32;  Dec  Dig.  |  la*] 

2.  TlIfnEK  (I  19*)  —  STATCnS  —  APFLIOABIZr 
ITT. 

Civ.  Code,  {  1600.  declaring  that  an  obliga- 
tion for  the  pe;ment  of  money  is  extinguished 
by  offer  of  payment  and  deposit  of  the  amount 
In  the  name  of  tbe  creditor,  has  no  application 
to  a  tender  of  the  storage  chaises  due  on  goods, 
necessaiy  to  entitle  the  owner  to  possession. 

[Ed.  Note.— For  other  cases,  see  Tender,  Gent 
Dig.  18  60-64,  67;  Dea  Dig.  1 19.*] 

3.  Txinam  <i  18*)  — STATCms— Apfuoabiz^ 

ITT. 

Code  Civ.  Proc  |  2074^  refers  oaly  to  an 
offer  in  writing  to  pay,  and  has  no  application 
to  a  tender  of  storftge  charges  neceasary  to  en- 
title the  owner  of  goods  to  possession. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  8S  29-32;  Dec  Dig.  i  13.*J 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsoo;  John  J.  Van  Nos- 
trand,  Jndge. 

Action  by  William  3.  Sheller  against  S. 
Uvlngston  and  F.  Deutsch,  copartners  doing 
bnsinras  as  the  Western  Machinery  Com- 
pany. From  a  Jndgmoit  Cor  defendants, 
plaintiff  appeals.  Beversed,  and  new  trial 
granted. 

X  K.  Johnson,  ct  San  Francisco,  for  appel- 
lant Louis  H.  Brownatone,  of  San  Fxanda- 
co,  for  respondents. 

BIGHARI^  X  Tbla  Is  an  action  for  dalm 
and  delivery  bionght  to  recover  the  poases- 
rion  of  a  certain  gas  engine  with  appurte- 
nances. Tb6  property  belonged  to  tbe  plain- 
tiff and  one  De  BrrttevlUe,  as  partners,  doing 
business  under  tbe  name  and  style  of  the 
American  San  Blaat  Company.  In  an  action 
for  the  dissolution  of  that  copartnership,  the 
property  in  question  was  awuded  to  the 
plaintiff  h«eln  by  the  conrt  Frlcn'  thereto 
It  had  been  delivered  by  De  BrettevUle  to  the 
defendants  in  this  action,  for  storage  at  an 
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agreed  price  of  $6  a  montb.  Defendants  bad 
sold  and  also  rented  certain  goods  to  De 
Bretteville. 

Subseqaent  to  the  award  of  the  propertr 
to  plaintiff  In  the  action  for  the  dissolution 
of  the  copartnership,  and  before  the  com- 
mencement of  this  action,  a  demand  was  made 
by  plaintiff  herein  npon  the  defendants  for 
Its  possession.  At  the  time  the  demand  was 
made,  one  of  the  defendants  asserted  a  claim 
of  lien  in  the  property  for  the  storage  charg- 
es and  also  for  the  goods  sold  and  rented  to 
De  BretteviUe.  Plaintiff  offered  to  i>ay  the 
amount  of  the  storage  charges,  but  refused  to 
pay  the  amount  claimed  to  be  due  for  the 
goods  so  sold  and  rented.  Defendants  refus- 
ed to  deliver  up  the  machinery  under  this 
offer,  whereupon  plaintiff  sued  defendants  in 
claim  and  delivery,  and  the  defendants  in 
their  answer  and  by  way  of  counterclaim  and 
cross-complaint  set  up  a  lien  for  the  storage 
and  for  the  goods  sold  and  rented  to  De 
BrettevUle. 

The  court  below  found  against  the  defend- 
ants on  all  the  Issues  tendered  by  them,  ex- 
cept their  claim  of  lien  for  storage,  and 
found  in  faror  of  the  plaintiff  on  all  of  said 
Issues,  but  found  for  the  defendants  on  the 
Issue  of  tender  made  by  the  plaintiff  to  the 
defoidants  of  the  amount  of  the  storage 
charges.  Judgment  was  thereupon  givm  for 
the  defendants,  plaintHTs  motlMi  for  a  new 
trial  was  denied,  and  this  appeal  Is  taken 
from  that  order. 

[1]  The  only  point  theEetor«  Inrolved  in 
this  appeal  la  ttie  question  as  to  the  suffl- 
clenc7  of  the  tender.  ^Hie  evUence  npon 
which  the  finding  was  based  is  brought  up 
on  a  bill  of  exceptions.  Tbe  evidence  Is  wlth- 
ont  conflict  and  shows  that  plaintiff  and  bis 
counsel  called  upon  defendants  with  the  ob- 
ject in  view  of  obtaining  posseaslou  of  the 
property,  and  offered  to  pay  tbe  amotint  of 
the  storage  chai^^es.  One  of  tbe 'defendants 
whom  they  met  stated  to  them  that  his  firm 
claimed  a  lien  on  tbe  property,  not  only  for 
the  storage  charges,  but  also  for  goods  sold 
to  De  3Brettevme,  and  stated  that  he  dedred 
to  submit  tbe  matter  to  bis  attorn^  and 
would  give  an  answer  later.  Subseqatotly 
plaintiff's  attorney  was  advised  by  an  agent 
of  tbe  defendants  that  he  was  Instructed  by 
defendants  to  Inform  plaintiff  that  they  re- 
fused to  deliver  up  the  machinery  under  the 
proposal  made  by  plaintiff,  and  bad  decided 
to  hold  It  for  the  full  amount  of  their  claim. 

Plaintiff,  in  offering  to  pay  the  storage 
charges,  made  no  actual  production  in  money 
of  the  amount  due,  and  It  la  mainly  for  this 
reason  that  the  sufficiency  of  the  tender  is 
questioned.  It  appears,  however,  from  the 
evidence  that  the  offer  was  not  accepted  by 
defendants,  and  no  objection  was  made  by 
him  at  the  time  that  there  was  no  actual 
production  of  the  amount  due  as  storage 
charges,  nor  does  it  appear  that  any  demand 


was  made  that  the  money  be  laroduced.  In 
the  absence  of  such  objection,  tbe  tender  was 
a  valid  one.  Sections  1496,  1601,  Civ.  Code ; 
Latimer  v.  Gapay  Vall^  Land  C3a,  187  CaL 
286.  70  Pac.  S2. 

[t]  The  further  cont«itlon  of  defendants 
that  secUon  2074  of  the  Code  of  OMl  Pro- 
cedure and  section  1600  of  the  Civil  Code 
provide  the  method  of  procedure  to  be  fol- 
lowed in  such  a  case  is  without  merit  Sec- 
tion 1600  of  the  Qvil  Code  reads  as  foUows: 

"An  obligation  for  the  payment  of  money  is 
extinguished  by  a  due  offer  of  payment,  if  the 
amount  is  Immediately  deposited  in  the  name  of 
the  creditor,  with  some  bank  of  deposit  witbin 
this  state,  of  good  repute,  and  notice  thereof  is 
given  to  the  creditor.^* 

This  section  does  not  prescribe  the  mode 
of  tender,  but  rather  a  method  of  extinguish- 
ing an  obligation  when  that  object  Is  sought. 
Sayward  v.  Houghton,  119  Oal.  64S,  61  Faa 
858,  52  Paa  44. 

[3]  Section  2074  of  the  Code  of  CivU  Pro- 
cedure relates  to  an  offer  in  writing  to  pay, 
and  is  a  mere  rule  of  evidence^  Colton  v. 
Oakland  Bank  of  Bavinga.  137  CaL  376,  S83, 
70  Paa  225. 

For  tbe  reasons  given,  tbe  order  denying 
plalntUTs  motion  for  a  new  trial  is  revexBedf 
and  a  new  trial  is  granted. 

We  ooncnr:  liMNNON.  P.  J.;  KBBBI- 
GAN,  J. 


THIE8SEN  V.  OITY  OP  LEWISTON. 

(Snprnne  Court  of  Idaho.    Nov.  16,  1914.) 

L  Dedioatiow  (I  51*)—Stbeetb— Width. 

Where  a  strip  of  land  la  by  parol  agreement 
dedicated  to  the  public  for  a  blf^way,  and  the 
public  by  user  accept  of  such  portion  tberefrf 
as  is  in  condition  to  be  traveled  but  does  not 
accept  by  user  the  part  thereof  over  which  travel 
is  prevented  by  a  steep  bluff  or  bill,  held,  that 
the  dedication  only  applies  to  the  portion  of 
said  tract  accepted  and  used  by  the  public. 

[Ed.  Note.— For  other  cases,  see  Dedication. 
Cent.  Dig.  {  96;  Dec.  Dig.  fi  61.*] 

2.  Advebsb  Possession  ({  S*>— Pbofebtt  Sub- 

ncT  TO — Stbbbtb. 

Where  obstructions  are  placed  wrongfully 
upon  a  part  of  a  street  or  bignway,  they  do  not 
work  a  forfeiture  of  any  rights  of  tbe  public  to 
the  portion  of  such  street  or  highway  olMtmcted, 
however  long  continued. 

[Ed.  Note.— For  other  cases,  see  Advene  Pos- 
session, Gent,  Dig.  K  14, 27,  48-57;  Dec.  Dig. 
18.*] 

Appeal  from  District  Court,  Nei  Peroft 
County;  Edgar  G.  Steele,  Judge. 

Action  by  Lillle  Thiessen  against  the  City 
of  Lewlston  to  quiet  title.  From  the  judg- 
ment, both  parties  appeal.  Affirmed. 

Dwlght  E.  Hodge,  of  Marshfleld.  Or.,  for 
appellant   Fred  B.  Bntler,  of  LewlstMi,  for 

respondent 

TRUITT,  J.  This  action  was  commenced 
by  the  appellant,  Lillle  Thiessen,  against  the 
respondent,  the  dty  of  Lewlston,  to  quiet  ti- 
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tie  to  a  certain  tract  of  land  within  tha  lim- 
its of  said  dty.  At  the  time  the  road  about 
which  the  controTersy  in  ttils-  case  arose 
was  opened  for  travel,  said  land  was  not 
within  the  limits  of  the  dty.  but  some  years 
ago  the  city  limits  were  extended  over  and 
beyond  dila  land.  To  the  complaint  the  re- 
qiondent  ffled  Its  answer  and  specifically 
pleaded  that  the  respondent  dty  Is  the  owner 
of  an  easement  for  street  and  highway  pur- 
poses over  a  strip  of  lai^  26  feet  in  width 
and  east  of  the  west  line  at  secHon  S2.  town- 
ship 36  north,  range  S  west  of  Bdse  Meridi- 
an, and  ezteudlng  from  the  southern  line  of 
Bfain  street  in  said  dty  in  a  southerly  di- 
rection for  a  distance  of  40  rods,  more  or 
less,  to  the  southern  extremity  of  the  land 
all^^  In  the  complaint  to  be  owned  by  the 
appdiant  in  this  case ;  said  strip  being  the 
west  25  feet  of  said  land.  The  principal 
quMtlon  Invdved  In  this  case  is  whether  the 
said  d^  Is  the  owner  of  an  easement  over 
this  strip  of  land  for  street  and  highway 
purpose  ^e  title  of  the  other  portion  of 
the  land  described  in  the  complaint  is  not 
qnestloned  in  this  case.  The  action  was  duly 
tried  by  the  court  twlow,  and  after  consid- 
eration thereof  It  made  certain  findings  of 
fact  and  conclusions  of  law  and  eiltered  a 
judgment  In  accordance  therewith,  wherein 
and  whereby  it  was  adjudged  and  decreed 
that  the  title  to  the  following  portion  of  said 
land  be  forever  qnleted  in  the  plaintiff  and 
that  the  defendant  and  Its  successors  in  In- 
terest be  and  forever  are  barred  from  all 
right,  claim,  and  title  thereto,  to  wit: 

"A  strip  of  land  twenty-five  feet  wide  off  the 
west  tdde  aS  the  heretofore  described  premises, 

beginning  at  a  point  540  feet  south  from  the 
point  where  the  west  line  of  said  section  thirty- 
two  (32),  townBhIp  thirty-six  (86)  north,  range 
five  (S)  west  of  Boise  Meridian  Interaects  toe 
•oath  line  of  said  Main  street,  extending  to  the 
southern  end  of  said  premises." 

And  it  was  fortiieT  adjudged  and  decreed 
t>y  the  court: 

"That  the  defendant  has  a  right  of  way  for 
street  purposes  over  a  strip  of  land  25  feet  wide 
off  from  the  west  side  of  the  hereinbefore  de- 
•crlbed  premises,  beginning  at  a  potst  where  the 
west  line  M  said  section  32  aforesaid  interaects 
the  south  line  of  Main  street  in  the  city  of  Lew- 
iston  and  extending  southward  along  said  sec- 
tion line,  a  distance  of  540  feeL" 

Briefly  stated,  the  Judgment  and  decree 
awards  the  northern  640  feet  of  said  strip 
to  the  dty  for  street  or  hi^way  use,  and 
quiets  the  plaintiff's  title  to  the  remainder 
of  said  strip  extending  south  from  the  south- 
ern end  of  the  540  feet  thereof  awarded  to 
the  dty.  This  part  awarded  to  the  plaintiff 
is  about  125  feet  in  length.  Both  parties 
dalm  the  whole  of  said  strip  of  land;  the 
plaintiff  claimed  title  in  fee  to  it,  and  the 
defendant  claimed  an  easement  over  it  for 
use  as  a  street  or  public  highway.  Therefore 
they  were  both  dissatisfied  with  said  Judg- 
ment and  decree.  The  plaintiff  appealed 
from  the  part  thereof  unfavorable  to  her, 
and  the  dty  took  a  cross-appeal  as  to  the 


part  thereof  deemed  unfavorable  to  it.  In 
regard  to  the  appeal  of  the  city,  the  follow- 
ing stipulation  was  made  and  filed: 

"It  is  hereby  stipulated  by  and  between  the 
parties  to  the  above-entitled  action,  by  their  re- 
spective Bttorueys,  that  the  defendant,  the  city 
of  Lewifiton,  may  take  its  croas-appeal  in  said 
action  entirely  upon  the  record  to  be  furnished 
by  the  plaintiff  in  said  action,  and  that  said 
defendant  will  not  be  required  to  take  any  steps 
to  make  up  the  record  in  said  case,  and  jwall  be 
required  only  to  file  its  brief  wiuiin  the  time 
required  of  a  respondent. 

"Dated  at  Lcwiston,  Idaho,  this  26di  day  of 
February,  1914. 

"Dwight  E:.  Hodge,  Attorney  for  Phibitifl. 
"Tred  E.  Butler,  Attorney  for  Defendant." 

Whether  the  Judgment  of  the  trial  court 
in  regard  to  the  rights  of  the  respective  par- 
ties to  the  said  strip  of  land  is  correct  or  not 
depends  upon  the  correctness  of  its  findings 
of  fact  upon  which  said  Judgment  Is  based. 
And  for  that  reason  we  deem  It  proper  to 
give  wid  findings  to  which  objections  are 
made  by  dther  party  In  their  respective  as- 
signments of  error.  No  objection  is  made  to 
the  first  one  of  said  findings,  and  No.  2  sim- 
ply finds  the  plaintiff  to  he  the  owner  of  the 
land  described  in  her  complaint,  and  then 
adds  that  said  land  is  "subject  to  easement 
of  the  defendant  for  street  purposes  herein- 
after described."  And  to  this  part  of  said 
finding  appellant  objects.  Findings  Nos.  4,  5, 
6,  7,  and  8  are  as  follows: 

"(4)  That  prior  to  the  year  1881  one  William 
PhlllipB  was  the  owner  of  the  tract  of  land  de- 
scribed and  referred  to  in  paragraph  No.  2  of 
these  findings;  that  at  that  time  one  8.  G. 
Thompson  was  the  owner  of  the  land  lying  im- 
mediately Boutb  for  a  distance  of  more  than  40 
rods ;  that  while  the  said  William  Phillips  was 
the  owner  of  said  land  described  In  paragraph 
No.  2  of  these  findings,  and  while  S.  G.  Thomp- 
son was  the  owner  of  the  land  lying  immediately 
west  and  adjoining  the  land  of  the  said  William 
Phillips,  the  said  William  Phillips  and  S.  C. 
Thompson  agreed  to  give  and  dedicate,  and  did 
offer  to  give  end  dedicate,  to  the  public  a  high- 
way extending  from  the  highway  now  known  as 
Main  ttt'eet  southerly  25  feet  in  width  on  «ach 
side  of  the  west  line  of  section  32,  township  30 
north,  range  5  west  of  Boise  Meridian  for  a  dis- 
tance of  40  rods. 

"(S)  That  said  highway  was  continuously, 
openly,  and  uninterruptedly  traveled  the  pnb- 
lie  as  a  highway,  for  a  distance  of  540  feet 
sontherly  from  uie  south  side  of  Main  street 
for  a  period  of  more  than  10  years  prior  to  Jan- 
nary  1,  1893:  that  there  was  a  fence  upon  each 
side  of  said  highway  so  traveled  for  more  than 
10  years  prior  to  the  year  1808. 

"(6)  That  the  remainder  of  the  strip  of  land 
in  controversy  in  this  suit,  vis.,  a  strip  of  land 
25  feet  in  width  and  about  125  feet  long,  meas- 
ured along  the  west  line  of  said  property  de- 
scril>ed  and  lielonging  to  the  idaintiff  in  this  ac- 
tion and  southward  from  the  strip  of  land  last 
described,  and  never  having  been  used  by  the 
public  as  a  highway,  was  never  accepted  by  the 
defendant  as  a  highway  and  never  used  by  the 
public  at  all  as  a  hi^way,  but  was  always  in 
the  open,  notorious,  and  continuous  possession 
of  the  plaintiff  and  her  predecessors  in  interest. 

"(7)  That  prior  to  the  year  1898  said  strip  of 
land  25  feet  by  540  feet  hereinbefore  found  to 
be  used  as  a  public  highway  has  been  fenced  by 
J.  D.  C.  Thiessen,  the  husband  of  the  niniotiff, 
in  his  lifetime,  and  by  said  J.  D.  0.  Thicssrn, 
since  the  time  of  the  erection  of  the  said  fence, 
and  this  plaintiff,  claimed  openly,  notoriously. 
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ani  continaonsly  fiiat  die  tdepbone  poles  in 
said  Twenty-First  street  vere  erected  alonv  the 
line  of  said  fence;  that  the  said  defendant, 
since  the  inclusion  of  the  property  belonging  to 
the  plaintiff  within  the  corporate  limits  of  the 
city  of  Lewiston,  haa  done  no  work  npoil  said 
25-foot  strip  as  a  pabUc  highway  tintil  the  year 
1918. 

"(8)  That  eTer  since  the  erection  of  said  fence 
by  the  said  J.  V.  C.  Thiessen,  as  in  the  pre- 
ceding paragraph  found,  that  portion  of  said 
public  highway  and  Twenty-First  sfreet  lying 
immediately  west  of  said  fence  haa  been  contin- 
uously used  by  the  public  as  a  highway  and 
street." 

There  were  a  large  Dumber  of  witnesses 
called  at  the  trial  of  said  case,  and  the  tes- 
timony is  quite  Toluminona  Some  of  the 
witnesses  testified  from  their  memory  regard- 
ing the  strip  of  land  In  eontroversy  and  the 
length  and  direction  of  the  old  traveled  road 
between  the  lands  of  Thompson  and  PhllUpe 
and  other  matters  in  connection  therewith, 
26  or  80  years  ago.  After  so  many  years, 
they  conid  not  be  expected  to  remember  very 
clearly  about  these  matters.  However,  after 
reading  and  considering  all  the  evidence  tak- 
en together,  we  conclude  that  It  is  sufilcient 
to  support  the  finding  of  the  lower  court  in 
paragraph  4  of  said  findings  to  the  effect 
that  William  Phillips,  the  owner  of  said 
land,  at  that  time  dedicated  as  a  public  high- 
way said  str^  of  land  25  feet  wide  and  40 
rods  in  lengOx  off  the  west  side  of  Oie  land 
now  owned  by  appellant 

The  question  of  the  dedication  of  a  street 
-by  the  owner  of  tbe  land  to  the  public  was 
before  this  court  ta  Boise  City  t.  Hon,  14 
Idaho,  272,  94  Pac  167,  and  the  whole  sub- 
ject, carefully  considered,  and  numerous  au- 
thorities bearii^  ap<m  the  propoaitlfm  were 
referred  to  and  reviewed.  The  conclusion 
of  the  court  In  that  case  Is  stated  as  follows: 

"It  is  useless  for  us  to  cite  other  cases  upon 
this  proposition,  but  there  are  many  well-con- 
sidered cases  boldins  that  dedicadoo  is  complete 
when  a  plat  is  filed  showing  streets  and  alleys 
thereon  and  sates  are  made  with  reference  there- 
to, and  that  such  dedication  is  irrevocable,  and 
does  not  require  an  acceptance  on  the  part  of 
the  city,  and  we  will  content  ourselves  with 
citing  a  few  of  those  cases:  Steel  v.  City  of 
Portland,  23  Or.  176,  81  Pac  479;  Hogue  v. 
City  of  Albina,  20  Or.  182.  25  Pac  386,  10  L. 
R.  A.  673;  Carter  v.  City  of  Portland,  4  Or. 
330  ;  Evans  v.  Blankenshia  4  Ariz.  307,  30  Pac 
812 ;  Bartlett  v.  City  of  Bangor,  67  Mc  460: 
Great  Northern  Ry.  Go.  t.  dty  of  8t  Paul,  61 
Minn.  1,  6S  N.  W.  06,  240." 

[1]  However,  tbe  facts  In  tbe  case  at  bar 
are  very  different  from  the  facts  presented 
in  Boise  City  v.  Hon,  supra,  for  in  that  case 
the  land  In  controversy  had  been  dedicated 
as  a  street  by  being  marked  as  such  on  a 
plat  of  a  certain  addition  to  Boise  City.  This 
plat  had  been  regularly  filed  and  sales  made 
of  lots  in  the  addition;  but  In  this  case  the 
dedication  as  claimed  by  the  respondent,  and 
as  stated  In  the  findings  of  the  trlai  court 
was  an  oral  dedication  of  a  strip  of  land  for 
the  purpose  of  a  rural  or  country  highway 
near  tbe  city  of  Lewiston,  and  as  there  is 
no  wrltlug  or  record  in  regard  to  a  dedication 


of  this  kind"  sndi  as  Uiere  Is  In  ease  of  a 
dedication  by  tbe  plat  of  a  city  or  town,  or 
by  a  written  Instrument  «f  some  kind,  from 
wblcfa  the  IntenldMi  of  a  dedlcant  can  be 
definitely  ascertained.  It  Is  sometimes  diffi- 
cult to  determine  bis  real  Intention  In  re- 
gard to  the  dedication,  and  the  same  difficul- 
ty also  exists  as  to  ascertaining  the  Intention 
of  the  public  In  regard  to  ttie  acceptance  of 
such  dedlcatUm.  But  wlien  properly  estab- 
lished 1^  evldmce  an  oral  dedlcaUon  Is  valid 
and  binding  upon  the  p«son  making  it  when 
duly  accepted  by  the  public.  It  is  announced 
ixi  a  note  to  the  case  of  Morgan  v.  Chicago 
&  A.  &  &  Ckh,  96  U.  &  716,  24  L.  nd.  743, 
that: 

"A  parol  dedication  is  good,  as  well  as  one  hr 
deed  or  by  unsealed  writing.  *  «  •  An  ac- 
ceptance may  ba  proved  by  parol,  by  long  pub- 
lic use,  and  by  acts  of  recognition  on  tbe  part 
of  proper  nubile  officers ;  or  it  may  be  presumed 
from  the  beneficial  nature  of  tbe  dedlration." 

And  in  Rector  v.  Hartt,  8  Ho.  448,  41  Am. 
Dea  6S0,  It  is  held  that: 

"Tbe  doctrine  seems  well  settled  in  America 
that  an  owner  of  land  may,  without  deed  or 
writing,  dedicate  It  to  public  uses.  No  partico- 
lar  form  or  ceremony  Is  necessary  in  the  dedica- 
tion ;  all  tiiat  is  required  is  the  assent  of  tbt 
owner  of  the  laud,  and  the  Caet  of  its  bdi^  mad 
tor  the  nobllc  purposes  Intended  by  the  appro- 
priation. 

However,  ttie  respondent  contends  Cbftt  tbe 
dedication  In  this  case  included  tbe  entire 
strip  of  land  in  oontroveray  and  that  tbe 
trial  court  erred  In  only  giving  to  it  tbe  said 
640  feet  thereof  moitioned  In  the  Jodgmmt 
This  presents  a  rather  novd  question,  via., 
could  the  public  aoc^  such  part  of  tbe  dedi- 
catl<m  as  it  ml^t  use  or  need  for  tbe 
purpose  Intended  at  that  time,  and  tedtly  de- 
cline to  accept  such  part  as  it  could  not  un- 
der tbe  existing  drcumstances  use?  The  an- 
thorittes  all  bold  that  tx»  complete  tbe  dedica- 
tion It  must  be  accepted,  bu^  as  in  the  mat- 
ter of  tbe  dedlcationrno  fbnual  acceptance  is 
required.  "User  by  the  public  Is  a  sufficient 
acceptance  of  a  dedication  for  the  purpose 
of  a  way  to  Invest  a  right  of  way  to  the  pub- 
lic** Buchanan  v.  Curtis,  25  Wis.  99,  3  Am. 
Rep.  23;  Holdane  t.  Cold  Spring,  23  Barb. 
(N.  T.)  103;  Oreen  v.  Canaan,  29  Conn.  157: 
Hanson  v.  Taylor,  23  Wis.  548;  State  v.  Tuck- 
er, 36  Iowa,  48S.  Now,  if  user  Is  a  sufficient 
acceptance  of  a  dedication,  and  the  public 
only  sees  proper  to  use  a  portion  of  the  land 
dedicated  to  it,  and  the  person  making  such 
dedication  acquiesces  in  such  partial  accept- 
ance thereof,  we  think  the  dedication  is  com- 
plete and  irrevocable  as  to  tbe  part  of  the 
land  accepted  and  that  the  nnoocnpled  part 
Is  not  affected  by  the  unaccepted  offer  to 
dedicate  it 

In  State  v.  Trask,  6  Vt  355,  27  Am.  Dec. 
564,  touching  this  point  it  is  said: 

"From  what  has  already  been  said,  it  will  be 
inferred  that,  to  render  a  dedication  to  public 
use  binding,  it  is  necessary,  not  only  that  there 
be  some  act  of  dedication  on  the  part  of  the 
owner,  but  there  must  also  be  something  equiv- 
alent to  an  a(»eptanc«  on  the  part  of  the  pub- 
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!!&•••  If  this  poaition  be  correct,  It  fol- 
lows that  there  may  oe  an  acceptance  and  ap- 
propriation in  part,  and  not  for  the  whole.  A 
piece  of  land  may  be  dedicated  to  public  use,  and 
yet  the  public  conrenience  may  not  require  the 
whole  of  it ;  a  part  may  be  in  fact  appropriat- 
ed, and  the  resloue  may,  by  common  conaent»  be 
relinquished." 

In  tlie  case  at  bar,  It  was  not  practicable 
for  the  pabllc  to  make  use  of  the  entire 
length  of  said  strip  of  land  as  a  road  at  the 
time  of  Bald  dedication,  for  the  reason  that 
a  steep  bluff  or  lilll  obstrocted  the  travel  at 
a  point  about  126  feet  from  the  southern  end 
thereof.  The  540  feet  extending  from  the 
nortli  end  of  said  strip  do\ra  to  that  point 
was  accepted  and  traveled  as  a  road  continu- 
ously by  the  public,  but  at  that  bluff  or  blU 
the  roadway  turned  abruptly  off  to  the  south- 
east away  from  said  strip  of  land,  and  extend- 
ed on  in  a  southwesterly  direction,  or,  accord- 
ing to  some  testimony,  It  passed  around  the 
bluff  and  then  swung  back  and  Intersected  the 
main  traveled  road  leading  out  into  the  Tam- 
many and  Waha  county.  However  that  may 
be,  the  testimony  proves  that  the  road  did 
not  pass  over  any  part  of  said  strip  of  land 
after  it  turned  off  therefrom  at  said  bluff. 
The  court  below,  at  paragraph  6  of  Its  find- 
ings, sa;^  regarding  tills  part  of  said  strip 
that: 

"It  was  never  accepted  by  the  defendant  as  a 
right  of  way  and  never  nsea  by  the  public  at  all 
as  a  bichway,  but  was  always  in  the  open, 
Dotoriona,  and  continuous  posMsalon  of  the 
plaintiff  and  her  predecesaors  in  Interest" 

But  the  appellant  contends  that,  because 
for  a  number  of  years  the  540-foot  tract 
which  the  city  now  claims  as  part  of  one  of 
Its  streets  was  inclosed  by  a  fence  and  ob- 
structed '  by  telephone  poles,  it  shonld  sow 
be  estopped  from  asserting  any  right  or  title 
thereto.  In  support  of  this  contention,  a  quo- 
tation is  given  from  18  Cyc.  488,  as  follows: 

"But  where  the  right  to  a  highway  depends 
■olely  upon  user  by  the  public,  its  width  and 
extent  of  the  servitude  imp<Med  on  the  land  are 
measured  and  determined  by  the  character  and 
extent  of  the  user,  for  the  easement  cannot  up- 
on principle  or  authority  be  broader  than  the 
user." 

[2]  We  do  not  think  this  authority  applies 
la  this  case,  for  the  reason  that  the  trial  court 
found  that  there  was  an  express  dedication 
of  said  land  and  en  acceptance  thereof  by 
the  public  mierefore,  as  to  the  part  that 
was  accepted  by  the  public  for  use  as  a  road, 
It  would  take  Its  easement  over  the  land  for 
the  full  width  agreed  upon  by  the  dedication 
and  accepted  by  the  public.  No  obstructions 
wrongfully  placed  in  said  road  would  work 
a  forfeiture  of  the  title  to  the  city  thereto, 
however  long  they  might  be  suffered  to  re- 
main thera  But  as  to  the  proposition  of  es- 
tabUahing  a  public  road  by  mere  user,  this 
court,  in  Ueserrey  v.  GulUford,  14  Idaho, 
183,  03  Pac.  TSfit  quotea  with  avptmal  from 
Augell  <Hi  the  Law  of  Highway  i  165,  as 
follows: 


"Where  there  it  no  other  evidence  of  dedica- 
tion than  mere  user  by  the  public,  the  presump- 
tion is  not  necessarily  limited  to  the  traveled 
path,  but  may  be  inferred  to  extend  to  the 
ordinal?  width  of  highways ;  or,  if  the  road  be 
inclosed  with  fences,  to  include  the  entire  space 
80  inclosed." 

And  after  reviewing  other  leading  authori- 
ties upon  this  same  propoi^tlon,  the  court 
announced  its  conclusion  as  follows: 

"It  would  seem  that  the  right  acquired  by  pre- 
scription and  user  carries  with  It  such  width  as 
ts  reasonably  necessary  for  the  reasonable  con- 
venience of  the  traveling  public,  and,  where  the 
public  have  acquired  the  easement  the  land 
subject  to  It  has  passed  under  the  jurisdiction 
of  the  public  authorities  for  the  purpose  of 
keeping  the  same  in  proper  condltiOD.  for  the 
enjoyment  thereof  by  the  public." 

We  think  this  authority  fully  disposes  of 
appellant's  contention  upon  this  point 

As  to  the  contention  of  the  respondent  that 
there  was  a  statutory  dedication  of  the  640 
feet  of  said  strip  awarded  by  the  judgment 
of  the  trial  court  to  it.  we  have  not  carefully 
considered  that  feature  of  the  case,  for  the 
reason  that  we  think  the  evidence  sopporta 
the  findings  and  judgment  of  the  court  on 
the  theory  of  a  common-law  dedication.  How- 
ever, we  think  from  the  evidence  and  from 
the  findings  of  the  court  that  the  judgment 
and  decree  of  the  court  might  also  be  sus- 
tained upon  that  theory.  There  were  some 
points  presented  on  both  rides  of  this  case 
in  the  argument  that  from  our  view  it  la  not 
deemed  necessary  to  spedflcally  refer  to  In 
this  opinion,  but  we  have  examined  the  evi- 
dence and  think  it  is  sufficient  to  support  the 
findings  of  fact  made  by  the  trial  court  upon 
the  material  iteues  presented  and  that  Its 
conclusions  and  judgment  and  decree  should 
be  sustained. 

The  judgment  is  affirmed,  and,  aa  both  par- 
ties a^>ealed,  each  parly  must  pay  half  of 
the  costs  of  this  appeat 

SULLITAM,  a  J.,  ctntcara 


OROUU  T.  VTBV&n  et  aL   (No.  772a) 

(Supreme  Ckinrt  of  Ootorado.    Nov.  2,  1914. 
Behearing  Denied  X>ec.  7,  1914.) 

Appeai.  ano   Ebbob  (I  1012*)— FiNDIHOe— 

Evidence. 

A  judfrment  predicated  on  a  finding  of  fact 
unBOStaiDed  by  any  evidence  and  contrary  to 
undisputed  evidence,  is  erroneous,  and  must  be 
reversed  on  api>eaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8960-8992;  Dec.  Dig.  1 
1012.*] 

Error  to  Ooonty  Court,  Gtj  and  Omnty 
of  Denver;  Geo.  W.  Dunn,  Judg& 

Action  by  Joa^  Fybush  and  another,  co- 
partners, against  7.  W.  Qromm.  niere  was 
a  judgment  for  plaintiffs,  and  deftedant 
brings  error.  Beversed. 
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W.  W.  Dale  and  Orahood  &  Orahood,  all 
of  Denver,  for  plaintiff  in  error.  B.  A.  Smith 
and  Blf^gler,  Bennett,  Dana  &  Blount,  all 
of  DenTer»  for  defradants  in  error. 

OAB6EET,  J.  Gromm  refused  to  accept 
goods  ordered  of  Fybnsb  Bros.,  and  retnmed 
them,  for  the  reason  that  they  were  not  of 
the  quality  ordered.  The  latter  refused  to 
receive  the  goods,  and  brought  suit  for  the 
contract  price.  The  sole  issue  of  fact  was 
whether  the  goods  were  of  the  quality  order- 
ed. The  court  found  tiila  issue  in  faTor  of 
the  plalntlfCs,  and  rendered  Judgment  a^dnst 
defoidant. 

The  testimony  on  the  part  of'  defendant 
stands  undisputed  that  the  goods  were  much 
inferior  to  the  samples  from  which  th^  were 
ordered.  True,  plaintiffs  Introduced  tesU* 
mony,  whidi  was  intended  to  prove  that  th^ 
were  of  the  same  quality  as  the  samples,  but 
it  did  not  tend  to  contradict  the  testimony 
of  the  defendant  A  judgment  predicated  up- 
<m  a  finding  of  fact  which  there  la  no  testi- 
mony to  sustain  Is  erroneous. 

The  judgmmt  of  the  county  court  is  re- 
veised,  and  the  cause  remanded  for  a  new 
trial. 

Judgment  reversed. 

UnSSEB,  a  3^  and  BAILEZ,  concur. 


OHIO  &  GOLOEADO  SMEI^tlNO  &  REFIN- 
ING CO.  V.  BAEB.    (No.  7112.) 

(Supreme  Court  of  Colorado.,  Nov.  2,  1914. 
Beheaiing  Denied  Dee.  7,  1914.) 

1.  Trusts  (B  131*)— "Statute  or  Uses"— Pub- 
FOBE— Application. 

The  statute  of  uses  was  enacted  to  remedy 
the  evils  ariaing  from  a  separation  of  the  legal 
and  equitable  estates  in  land,  which  at  common 
law  resulted  whenever  a  trust  or  use  was  cre- 
ated; Uie  object  being  to  unite  both  estates 
in  the  beneficiary  and  to  divest  the  trnstee  of 
all  title  or  interest,  the  statute  being  applicable 
only  in  cases  where  the  trust  is  a  dry,  naked, 
or  passive  one. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  175,  1751/i ;  Dec  Dig.  $  131.* 

For  other  definitions,  see  Words  and  Phrases, 
Statute  of  Uses.] 

2.  TBU8T8  (5  131*)  —  Statute  of  Uses  — 
Implied,  Besultino,  ob  Oonstbuctitb 
Tbusts. 

The  statute  of  uses  operates  solely  on  ex- 
press trusts  created  by  the  parties  and  disclosed 
by  tbe  terms  of  the  conveyance,  aad  not  on 
implied,  reftulting,  or  constructive  trusts. 

[li^d.  Note.— For  other  cases,  see  Traits,  Cent 
Dig.  §S  175,  175^  ;  Dec.  Dig.  {  131.*] 

3.  TnUSTS  (§  131*)— OONVBTAHCE  TO  Tbustbes 

—Benefici ABIES— Statute  or  Uses. 

A  mining  corporation  executed  a  deed  In 
consideration  of  $12,000  to  three  persons  as 
trustees.  The  trust  was  not  defined  in  the  deed, 
nor  were  any  powers  of  the  trustees  enumerated 
or  beneficiary  named,  but  by  a  parol  agreement 
it  was  understood  that  when  the  H.  Mining 
Company  paid  notes  executed  for  the  $12,000 
and  indorsed  by  B.,  one  of  the  trustees,  they 
should  convey  the  claim  to  it,  but  that,  if  ft 


failed,  and  B.  was  compelled  to  pay  the  notes, 
as  he  subsequently  was,  the  other  two  trustees 
should  convey  tbe  property  to  him,  as  they  did. 
Held  that,  smce  the  statute  of  uses  acts  on  a 
conveyance  direct,  if  at  all,  it  could  not  apply  to 
such  conveyance,  because  of  the  want  of  a  bene- 
ficiary, and  because  the  uses  and  confidences  im- 
posed on  the  trustees  resting  in  parol  were  not 
executed  by  tbe  statute,  since  tbe  transfer  itself 
was  not  one  which  could  rest  in  parol,  and  that 
the  mining  company  therefore  acquired  no  title 
to  the  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  |§  175,  175% ;  Dec.  Dig.  i  131.*] 

4.  Execution  (|  302*)— Purohaseb  at  Sale— 
BEDmcpnoK— DsBiOB'fl  Ihtebbst  in  Pbop- 
IBTT— Estoppel. 

A  mining  corporation  conveyed  certain  min- 
ing property  to  trustees  without  defining  any 
beneficiary  in  the  deed  or  specifying  the  purpose 
of  the  trust  or  the  powers  of  the  tmatees.  It 
was  orally  agreed,  however,  that  the  trustees 
should  convey  the  property  to  the  H.  Company 
on  its  paying  notes  for  $12,000,  indorsed  by  B., 
one  of  the  tmstees,  and.  in  case  B.  was  com* 
pelled  to  pay  tbe  notes,  his  cotrustees  should  con* 
vey  the  property  to  him,  and,  he  having  been  re- 

Siuired  to  pay  them,  tbe  property  was  so  trans- 
erred,  after  which  B.,  havug  recovered  judg- 
ment against  the  H.  Company,  levied  on  the 
land  and  bought  it  in  at  an  execution  sale,  sub- 
sequent to  which  plaintiff,  having  obtained  a 
Judgment  against  tiie  H.  Company  without  any 
represratationB  fnun  B.,  redeemed  from  his  pur- 
chase and  again  sold  tbe  property  as  belonging 
to  the  H.  Company,  and  purchased  at  such  sale. 
Held  that,  since  any  interest  in  land,  whether 
equitable  or  legal,  may  be  sold  under  execution, 
and  B.  wss  entlued  to  bar  any  contiogent  in- 
terest that  the  H.  Company  might  have  had  in 
the  land  by  his  execution  sale,  such  sate  and 

Surcbase  by  him  and  hia  acceptance  of  the  re- 
emption  money  did  not  estop  him,  as  anlnst 
plalntitt^  to  deny  that  tiie  H.  Company  had  any 
legal  interest  subject  to  sale  on  enention. 

[Ed.  Note/— For  otter  cases,  see  Ezecntloa, 
Cent  Dig.  H  890-000;  Dea  Dig.  {  SOS.*] 

6.  ExEOtmoH  (I  264*) — Saz^es-Cavxat  Emp- 

tob. 

The  rule  caveat  emptor  applies  to  sales  on 
erecnti<m,  the  purchaser  acquiring  only  such  in- 
terest in  the  property  as  the  Judgment  debtor 
had  at  the  time  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  747-758;   Dec.  Dig.  |  204.*] 

6.  Estoppel  (8  68*)— Gbouhds— Levy  or  Ei- 

ECOTIOH — INTEBEST     in  PbOFEBTT — RSPBE- 

SENTATIO  N— WahKA  NTT. 

Mere  levy  of  an  execution  is  not  a  war- 
ranty by  the  creditor  or  even  a  declaration  that 
tbe  Judgment  debtor.  In  fact,  has  any  interest  or 
title  in  tbe  property,  but  the  causing  of  tbe  sale 
on  execution  is,  at  most,  an  assertion  that  the 
judgment  debtor  either  has,  or  claims  to  have, 
some  title  or  interest  in  the  property,  and  it  is 
not  a  representation  that  in  fact  ne  has  any 
such  title  or  interest,  much  less  that  he  has  a 
valid  tiUe. 

[Ed.  Note.— For  other  cases,  see  Estopsel* 
Cent.  Dig.  «  165-169;  Dec.  Dig.  {  68.*] 

7.  Estoppel  (|  11 2*>— Pleading. 

Where,  in  an  action  to  recover  certain  prop* 
erty  sold  under  execution,  plaintiff  merely  al- 
leged that  defendant  had  previously  pnrchased 
the  property  as  belonging  to  tbe  common  judg- 
ment debtor,  from  which  sale  plaintiff  had  re- 
deemed and  purchased  the  property  under  its 
judgment,  but  did  not  allege  any  misrepresenta- 
tion or  concealnient  on  defendant's  part,  tbat 
his  action  bad  led  plaintiff  to  part  with  its  mon- 
ey, that  it  would  not  have  redeemed  but  for  de- 
fendant's acts,  or  tbat  it  was  not  fully  advised 
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of  the  sitaatioD,  the  plea  waa  iiuuffidont  at  a 

plea  of  estoppel  against  defendant's  claim  tiiat 
the  debtor  never  had  any  title  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Gent  Di«.  f  802;  Dec  Die  t  112.*] 

Oabbert,  Garrlsaea,  and  Scott,  JJ.,  diaaanting. 

En  Banc.  Appeal  from  District  Court,  Sag- 
aache  County ;  Cbaa.  C.  Htdbrook,  Judge. 

Action  by  the  Ohio  &  Colorado  Smelting  & 
Refining  Company  agaiitat  £L  C.  Barr.  Judg- 
ment for  defendant,  and  plalntiif  an^eala. 
Affirmed. 

Teaman  &  Gove  and  Preston  H.  Barker, 
all  of  Denver,  for  appellant  Bdward  C. 
Stimson,  James  J.  Sullivan,  and  Page  M. 
Brereton,  all  of  Denver,  for  appellee. 

BAILET,  J.  This  acUon  la  by  the  Ohio 
and  Colorado  Smelting  and  Refining  Com- 
pany, appellant  here,  for  possession  of  the 
Bonanza  lode  mining  claim,  against  E.  O. 
Barr,  appellee  here.  Trial  was  to  the  court 
with  Judgment  for  Barr,  and  appellant  brings 
the  case  here  for  review. 

September  20th,  18SS,  patent  Issued  to  the 
Bonanza  Mining  Company  for  the  Bonanza 
lode,  in  iKerber  Mining  District,  Saguache 
County,  Colorado.  On  May  2nd,  1902,  the 
Bonanza  Mining  Company  executed,  a  deed 
for  the  claim  to  P.  J.  Larrabee,  E.  F,  Crooks 
and  E.  C.  Barr,  trustees,  which  was  filed  for 
record  In  the  proper  o£Bce  May  29th,  1903. 

December  l9th,  1903,  in  an  action  previous- 
ly commenced  in  the  District  Court  of  the 
City  and  Connty  of  Denver,  Barr  recovered 
judgment  against  the  Hanover  Mining  and 
Milling  Company  for  $2,605  and  costs.  Upon 
this  Judgment  execution  issued  to  the  Sheriff 
of  Saguache  Connty  and  levy  was  made  on 
the  Bonanza  lode  as  the  property  of  that 
company.  The  property  was  sold  pursuant  to 
such  levy  and  purchased  by  Barr. 

On  January  11th,  1904,  appellant  obtained 
Judgment  In  the  Connty  Court  of  ChafCee 
Connty,  Colorado,  against  the  Hanover  Min- 
ing and  Himng  Company  for  ¥661.16  and 
costs,  and  execution  thereon  was  iasned  to 
the  SberUt  of  Sagnache  County  and  levy  was 
made  npon  the  Bonanza  lode  as  the  property 
of  that  company.  September  SOth,  1901,  the 
property  was  sold  under  sndi  executl<m  and 
purchased  by  appellant  for  the  sum  of  93,644.- 
dS,  a  portion  of  this  sum  being  the  amount 
of  the  Jndgmoit  obtained  by  the  d^endant 
Barr  against  the  Hanover  Company,  together 
with  interest  and  costs,  which  was  paid  to 
appellee  through  the  Sheriff  of  Saguache 
County  tn  redemption  of  the  property  from 
the  Barr  sale.  The  amount  so  paid  to  re- 
deem waa  received  by  the  attorney  of  Barr, 
and  by  him  remitted  to,  received  and  retained 
by  the  latter. 

There  was  no  redemption  from  the  sale  un- 
der execution  in  favor  of  appellant,  and  on 
December  1st,  1904,  tbe  SfaerlfT  of  Saguache 


Connty  executed  It  a  deed  for  the  Bonanza 
claim,  which  was  recorded  the  same  day. 

The  complaint  In  this  case  was  filed  July 
26th,  1907,  In  the  District  Court  of  Saguache 
County,  the  substantial  averments  of  which 
are  that  appellant  is  the  owner  in  fee  of  the 
mining  claim  in  question,  and  except  as 
wrongfully  deprived  thereof  by  the  appellee, 
was  entitled  to  and  was  in  iwaceable  posses- 
sion; that  on  August  22nd,  1906,  while  ap- 
pellant was  tbe  owner  and  In  possession,  the 
appellee,  without  right  or  title,  entered  upon 
and  ejected  appellant,  with  prayer  for  pos- 
session and  damages.  On  March  11th,  1009, 
the  appellee  answered,  denying  the  allega- 
tions of  the  complaint,  and  alleged  that  on 
September  20th,  1888,  the  Bonanza  Mining 
Company  was  the  owner  and  in  possession  of 
the  premises  in  question,  had  obtained  patent 
therefor  from  the  United  States,  and  that 
it  thereafter  conveyed  the  same  to  the  defend- 
ant In  fee-simple  title ;  and  that  by  vlrtne  of 
said  conveyance  and  from  the  date  thereof 
appellee  had  been  In  peaceable  possession  and 
control ;  that  he  had  never  been  divested  of 
his  title,  and  that  appellant  never  had  any 
right,  title  or  Interest  in  the  property.  There- 
after appellant  filed  Its  replication,  putting 
In  issue  all  affirmative  allegations  of  the  an- 
swer, with  a  pretended  plea  of  estoppel,  to 
the  effect  that  Barr  had  obtained  a  Judgment 
against  the  Hanover  Mining  and  Milling  Com- 
pany, and  had  the  property  sold  under  execu- 
tion as  the  property  of  that  company,  at 
which  sale  Barr  had  purchased  the  property', 
and  from  which  sale  the  ap{»ellant  had  re- 
deemed, as  hereinbefore  set  out,  and  the  ac- 
ceptance and  retention  by  Barr  of  the  amount 
so  paid  by  appellant  npon  audi  redemption. 

At  the  trial  of  the  case  there  was  produced 
a  certified  copy  of  the  deed  from  the  Bonanza 
Mining  Company  to  Larrabee,  Crooks  and 
Barr,  trustees,  the  portions  of  which,  mate- 
rial for  consideration,  are  as  follows: 

"Know  ail  men  by  these  presents,  that  the 
Bonanza  Mining  Company,  a  corporadon  organ* 
Ised  and  existing  under  the  lam  the  State  of 
Ohio,  for  and  m  omaideratMHi  of  the  anm  of 
twelve  tiiousand  dollars  to  it  paid  by  P.  J. 
Larrabee,  at  Portland,  Maine,  E.  F.  Crooks, 
of  Northampton,  MasBacfansetts,  and  E.  C.  Barr, 
of  Springfield,  Mauachusetts,  trustees,  the  re- 
ceipt whereof  is  hereby  acknowledged,  does  here- 
by grant,  bargain,  sell  end  convey  to  the  said 
P.  J.  Larrabee,  B.  P.  Crooks  and  E.  C.  Barr, 
trustees  and  their  heirs,  successors  and  assigns 
forever,  all  its  right,  title  and  interest  in  that 
certain  mining  claim  or  premises  known  as  tbe 
Bonanza  lode  mining  claim.  •  *  *  To  have 
and  to  hold  said  mining  premises,  together  with 
all  the  right,  privileges,  immunities  and  appur- 
tenances  of  whatsoever  nature  therennto  belong- 
ing  unto  the  said  grantees,  their  successors, 
heirs  and  assigns  forevar." 

It  should  be  noted  that  In  this  deed  Larra- 
bee, Crooks  and  Barr  are  named  as  trustees 
simply.  The  trust  created  by  the  deed,  if 
any,  Is  not  defined ;  no  powers  of  the  trustees 
are  enumerated  and  no  beneficiary  is  named. 
The  uncontradicted  testimony  of  Barr  and 
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Crooks,  which  was  permitted  In  evidence 
without  objection,  and  Indeed  a  portion  of  It 
was  introduced  tty  the  appellant  itself,  shows 
that  the  property  was  conveyed  to  the  trus- 
tees for  the  benefit  of  the  Hanover  Mining 
and  Mlllfng  Oomimny  only  upon  condition 
that  that  company  pay  at  maturity  certain  of 
its  promissory  notes,  indorsed  by  Barr  as 
surety,  upon  which  was  procured  the  pur- 
chase price  of  the  property,  aggregating  $12,- 
000,  in  which  event  the  legal  title  was  to  be 
conveyed  to  that  company;  but  should  it 
fall  to  BO  pay  the  notes,  and  Barr  should  pay 
them,  then  the  property  was  to  be  the  proper- 
ty of  Barr,  and  he  should  have  conveyances 
from  his  co-trustees.  The  testimony  further 
shows  that  the  Hanover  Company  did  not  pay 
the  notes,  or  any  part  of  them,  but  that  Barr 
did,  and  that  at  no  time  has  the  Hanover 
Company  reimbursed  Barr  in  any  sum 
whatsoever  on  account  of  such  payments. 
Appellant  Introduced  In  evidence  the  deed  to 
It  from  the  Sheriff  of  Saguache  County,  for 
the  pnfperty.  oontainlns  the  usual  recitals  as 
to  entry  of  Judgment,  levy  and  sale  under 
execution,  and  purchase  by  appellant. 

Other  evidence  received  was  to  the  effect 
that  on  April  7th,  1903,  the  Hanover  Mining 
and  Milling  CJompany,  throng  Its  officers  and 
dlrectwa,  endeavored  to  negotiate  a  sale  ot 
the  Bonansa  mining  claim,  and  directed  a 
conveyance  by  the  trustees  of  the  claim  to 
one  H.  0.  Donnell,  a  proposed  parchaser  of 
the  property.  These  negotlBtlons  were  ap- 
proved and  ooncnrred  In  hj  thB  stodEboldera 
of  the  company,  including  Barr  and  his  co- 
trustees. 

Barr  offered  in  evidence  certified  copies  of 
two  deeds  tram  his  oo-trusteea,  Larrabee  and 
Grooki,  purporting  to  convey  their  interests 
in  the  Bonanza  lode.  To  the  Introduction  of 
this  testimony  the  appellant  objected,  and 
upon  its  objection  being  overruled,  reserved 
exceptions.  These  deeds  were  dated,  respec- 
tive, August  9th,  1907,  and  January  28th. 
1908,  and  recorded  February  7th  of  that 
year.  Each  contained  a  redtal  in  effect  as 
follows:  That  on  or  about  Blay  2nd,  1902.  the 
Hanover  Mining  and  Milling  Company  exe- 
cuted its  promissory  notes  for  the  sum  of 
$12,000;  that  these  notes  were  Indorsed  by 
Edwin  C.  Barr  (the  defendant  in  this  case) 
and  discounted;  tliat  the  proceeds  were  used 
by  the  Hanover  Mining  and  Milling  Company 
to  purchase  the  Bonanza  lode  from  the 
Bonanza  Mining  Company;  that  title  to  the 
claim  was  vested  in  Larrabee,  Crooks  and 
Barr.  as  trustees,  upon  the  understanding 
that  If  the  notes  were  paid  at  maturity  by 
the  Hanover  Mining  and  Milling  Company 
the  property  should  be  conveyed  to  that  com- 
pany by  such  trustees,  but  In  case  of  default 
in  payment  of  the  noto,  and  that  the  said 
Barr,  as  endorser,  should  pay  the  same, 
then  the  property  should  be  conveyed  to  Barr 
tgr  his  ca-tmstees;  that  the  Hanover  Min- 
ing and  M<inng  Company  had  defaulted  In 


payment  of  such  notes,  and  lhat  Barr,  as 
endorser,  had  paid  the  same  together  with 
Interest  and  costs;  that  since  such  default 
the  lastnamed  company  has  refused  to  pay 
the  amount  of  8u<di  notes  to  Barr,  or  to  save 
him  harmless  by  reason  of  his  endorsemrat, 
whereupon  It  had  become  the  duty  of  the 
trustees  to  convey  to  him  all  the  rl^^t,  title 
and  interest  In  the  property  acquired  by  Bum 
as  such  trustees. 

The  action  being  for  possession,  with  no 
issue  tendered  of  equitable  cognizance,  the 
naked  legal  title  must  control,  and  unless  the 
appellant  has  shown  that  such  title  passed  in 
fact  to  the  Hanover  Company,  and  from  that 
company  to  it  through  the  aecutlon  sales, 
the  Judgment  below  was  rl^t  and  durald  be 
affirmed. 

^e  main  contention  Is  that  the  property  in 
controversy  was  conveyed  to  Barr  and  his 
co-trustees  for  the  use  and  benefit  of  the 
Hanover  Mining  and  Milling  Company,  and 
that  by  operation  of  the  statute  of  uses, 
which  has  been  declared  to  be  In  fcnroe  in 
this  state,  Teller  v.  Hill,  18  Colo.  App.  BOO, 
72  Paa  8U,  the  legal  and  equitable  titles 
were  merged,  upon  the  execution  and  dellvray 
of  the  conveyance  under  con8lderatl(m.  In 
tibat  company. 

[l-S]  The  statute  of  uses  was  oiacted  to 
remedy  the  evils  arising  from  a  separation 
of  the  legal  and  equitable  estates  In  land, 
which  at  common  law  resulted  whenever  a 
trust  or  use  was  created,  the  object  and  par- 
pose  bting  to  unite  both  estates  In  the  boie- 
fldsry  and  to  divest  the  trustee  of  all  title 
or  interest.  Without  diversity  of  opinion  the 
statute,  however,  is  held  to  operate  only  In 
cases  where  the  trust  la  a  dry,  naked,  passive 
one.  The  statute  does  not  operate  upon  im- 
plied, resulting  or  constructive  trusts,  but 
solely  upon  express  trusts  created  by  the 
parties  and  dlscloeed  by  the  terms  of  the  con- 
veyance Itself.  It  acts  upon  the  conveyance 
direct,  and  not  up<Hi  unascertained  matters 
outside  of  it  TblB  seems  axiomatic  and  needs 
neither  authority  nor  argument  to  support  it. 
If  the  title  is  passed  automatically  by  opera- 
tion of  the  statute  upon  the  conveyance  which 
creates  the  trust  or  use,  then,  in  the  very 
nature  of  things,  such  instrument  must  des- 
ignate some  beneficiary  or  usee  to  whom 
title  may  pass,  otherwise  there  Is  nothing 
upon  which  the  statute  can  operate  automat- 
ically. If  under  a  conveyance  In  whldi  the 
beneficiary  or  usee  is  not  named,  but  Is  ab- 
solutely unknown  and  unascertained,  the 
statute  can  be  said  to  take  the  legal  title  ont 
of  the  trustee,  the  effect  could  only  be  to 
suspend  It  in  the  air,  and  no  such  absurd 
result  could  ever  have  been  In  contemplation. 
The  fact  is  that  the  Instrument  itself  creates 
no  exiwess  trust  in  tsvor  ot  the  Hanover 
Company,  l^t  company  is  not  menti<Hied. 
In  the  conveyance,  either  directly  or  other- 
wise, and  BO  far  as  the  instrument  disdoeea, 
it  may  in  fact  have  had  no  legal  vdstooos.  If 
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a  trast  or  ase  was  created  by  tbia  conveyance 
In  favor  of  the  Uauover  Company,  it  rests 
upon  evidentiary  matters  wholly  ontalde  the 
deed,  and  can  only  be  ascertained,  declared 
and  made  operative  iu  a  suit  in  equity.  The 
fact  that  such  a  suit  Is  necessary  to  havtf  the 
instrament  construed,  its  effect  declared  and 
the  trust  administered,  In  and  of  Itself  alone, 
is  a  demonstration  that  the  statute  does  not 
and  cannot  operate  upon  it 

The  decision  in  the  case  of  Teller  v.  Hill, 
supra,  Is  mainly  relied  upon  to  support  the 
contention  that  the  statute  ot  uses  operates 
upon  the  conveyance  in  qoestlon.  The  deed 
In  that  case  Is  entirely  different  In  essential 
particulars  from  the  one  now  under  consid- 
eration. In  that  case  the  recitals  in  the 
deed  were  properly  and  correctly  construed 
by  the  court  as  a  part  ot  the  instrument,  th^ 
c<»isiderati<m  being  expressed  as  moving  fnun 
the  cestui  que  use,  Fell  and  Seymour,  not 
from  WiUard  Teller,  the  grantee,  and  tlie 
names  of  the  cestui  que  use  are  disclosed  in 
the  deed,  while  In  the  case  at  bar  the  deed 
not  only  recites  that  the  consideration  was 
paid  by  the  grantees,  denominated  trustees, 
but  fails  utterly  to  Indicate  for  whose  use 
or  benefit  the  trust,  if  any,  was  created.  It 
is  impossible  to  determine  from  a  considera- 
tion of  the  conveyance  Itself  who,  if  any  cm, 
is  the  cestui  que  use,  or  indeed  whether  there 
is  any  cestui  que  use  at  all,  from  which  it 
Is  obvious  that  the  contention  that  the  stat- 
ute of  uses  operates  upon  it  cannot  logically 
be  maintained.  If  a  trust  or  use  was  created 
at  all  in  favor  of  the  Hanover  Company,  It 
is  cme  which  rests  in  parol  and  can  only  be 
ascertained  by  resort  to  equity.  Thus  a  vital- 
ly different  situation  from  that  found  in  the 
Teller-Hill  case  Is  presented.  There  the  trust 
is  completely  expressed  in  the  conveyance. 
Indeed,  the  main  reliance  in  that  case  for  af- 
flrmance  of  the  judgment,  which  declared 
that  the  statute  operated  to  merge  the  two 
titles,  was  the  fact  that  the  trust  Is  fully  set 
forth  In  the  deed  itself,  with  all  parties  in 
interest  designated  and  their  relations  dis- 
closed by  its  affirmative  recitals.  No  princi- 
ple Is  more  firmly  established  than  that  uses 
or  confidences  resting  in  parol  are  not  execut- 
ed by  the  statute  ot  uses,  except  where  the 
transfer  itself  might  have  been  by  parol.  As 
a  practical  matter  this  must  be  so.  Where 
the  conveyance  falls  to  disclose  in  whom  the 
equitable  title  is  vested,  how  can  the  statute, 
by  its  own  force,  be  held  to  point  out  and 
declare  the  benefidat?  actually  intended,  and 
vest  the  legal  title  accordingly?  Because  of 
these  essential  differences  between  the  con- 
veyance considered  In  the  case  of  Teller  v. 
Hill,  supra,  and  the  one  now  before  us,  It  Is 
manifest  that  the  decision  In  the  former  case 
is  not  only  not  controlling  here,  but  can  have 
no  possible  application. 

In  support  of  the  various  legal  propositions 
announced  above,  we  dte  the  following  au- 
thorities: Strlmpfler  v.  Boberts,  IS  Pa.  283, 
67  Am.  Dea  606;  Trask  r.  Green,  9  MidL 


8S8;  Little  Lesia.  6  Mich.  UO;  Uoited 
Bretbren  Church  v.  First  M.  E.  Church,  138 
IU.  608,  28  N.  E.  829;  Auten  v.  City  Electric 
Street  Railway  Co.  (0.  C.)  104  Fed.  S05; 
Tledman  on  Real  Property  (3d  Ed.)  {  8M; 
2  Washburp  on  Real  Property  (6th  Ed:)  1 
13SB ;  and  89  Oyc:  pp.  208,  206  note  18,  223 
note  83. 

In  the  case  of  Auten  v.  City  Electric  Rail- 
way Co.,  supra,  certain  deeds  were  to  be  con- 
sidered and  construed,  in  which  the  grantees 
were  named  as  Allls,  Bradford  and  Johnson, 
trustees,  but  none  of  the  deeds  specified  for 
whom  the  grantees  were  trustees,  nor  were 
the  objects  of  the  trust  stated.  It  was,  how- 
ever, conceded  by  all  the  parties  to  the  suit 
that  these  men  were  trustees  for  the  defend- 
ant company.  It  was  urged  that  the  statute 
of  uses,  admittedly  In  force  In  Arkansas, 
where  the  suit  was  brought,  transferred  the 
title  from  these  trustees  to  the  Electric  Com- 
pany. Disposing  of  this  contention  the  courti 
at  page  400  of  the  opinion,  said: 

"Had  the  deeds  to  AlUa,  Bradford,  and  John- 
son shown  on  their  face  tiiat  they  only  held  as 
truBtees  for  the  street-railway  comiwny,  then 
under  the  statute  of  uses,  which  is  In  force  in 
this  state,  the  legal  and  equitable  title  would 
have  been  merged  io  favor  of  the  usee,  the  street- 
railway  company,  but,  as  the  usee  was  not  nam- 
ed In  the  deeds,  the  statute  of  uses  does  not  ap- 
ply." 

In  Strlmpfler  r.  Roberts^  min-a,  BlaA,  0. 
J.,  says  at  page  301  (S7  Am.  Dec.  606) ; 

"But  here  the  warranL  deed  poll,  aod  patent, 
purport  to  8;ive  Dueau  the  legal,  as  wdl  ae  the 
equitable  tfue,  for  his  own  use,  and  that  of  his 
heirs  and  assigns.  They  dp  not  on  their  face 
require  him  to  bold  it  for  the  use  of  Benson.  If 
there  be  anything  in  pais  and  outside  of  the 
written  title,  from  which  a  trust  of  the  laud  re- 
sults to  Benson,  such  a  trust  can  be  executed 
io  no  other  way,  than  by  the  voluntary  con- 
veyance of  the  trustee  w  Iv  a  deotee  in  <dian- 
cery,  or  (what  is  eanivalent  heze)  a  judgment 
in  ejectment." 

In  the  case  of  Little  T.  Lesla*  supra,  fhe 
deed  to  be  construed  granted  certain  real 
property  to  Hiram  L  MUler  of  Saginaw,  ad- 
ministrator of  the  estate  of  Chas.  Uttle,  de- 
ceased. The  qnestioii  to  be  determined  was 
whether  MiUer  held  the-  lecal  title  so  that 
he  might  convey  It,  or  wbettier  tba  property 
had  become  part  at  t3w  legal  assets  of  the 
estate  of  Cbas.  Miller  and  subject  to  flie 
disposition  ot  the  probate  laws.  Oampb^ 
Judge,  In  disposing  ot  this  question,  says, 
at  page  122: 

"The  legal  interest  covered  by  the  deed,  vested 
in  Hiram  L;  MUler,  as  the  omy  grantee  named 
in  the  Instrument  capable  of  taking.  Holding 
the  legal  title  to  that  interest,  he  can  convey 
it,  unless  restrained  by  statute.  Whatever  equt- 
ties  exist  in  the  persons  Interested  in  the  es- 
tate, the  legal  holder,  or  trustee,  is  the  only  one 
who  can  pass  the  title.  No  express  trust  ap- 
pears, and  the  grant  of  the  Ntate  ia  coupled 
with  no  restrictiouB.  The  statute  provides  that 
a  naked  trustee  for  the  use  of  another  takes 
no  estate  at  all,  but  the  title  vests  in  the  bene- 
ficiary: Cknop.  U  Chap.  86.  But  here,  the  deed 
is  entirely  different  It  resembles  that  construed 
by  this  court  In  Rood  v.  Winslow,  2  Doug, 
(Mich.)  68;  and  any  trust  existing  under  it  u 
an  implied  equity,  and  not  a  legal  mterest." 
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In  Trask  t.  Green,  supra,  tlie  court,  by 
GfarlstlaDcy,  Judge,  said  at  page  367: 

"But  secoodly:  Had  the  statute  of  uses  been 
In  full  operation  here  at  the  time  of  these  sever- 
al conveyances,  it  would  not  have  affected  the 
present  case ;  as  that  statutt>  never  operated  up. 
oo  mere  resnltini?  trusts,  or  trusts  arising  by 
operation  or  implication  of  law,  but  only  upon 
tno^  express  trusts  actually  created  by  the  par- 
ties: Garfield  v.  Hatmaker,  15  N.  T.  477; 
Moore  v.  Spellman,  6  Denio  (N.  Y.)  225.  Nor 
did  it  apply  to  or  execute  trusts  created  by  pa- 
rol, except  in  those  cases  where  the  conveyance 
of  the  legal  estate  might  be  by  parol,  as  by  fe- 
offment: Shep.  Touch.  Ch.  9,  p.  213 ;  7  Bacon's 
Abr.  92 ;  1  Greenl.  Cruise,  Tit.  xi,  CSh.  2,  note 
to  I  29,  and  authorities  there  cited." 

In  United  Brethren  Church  v.  First  M.  B. 
Gburcb,  supra,  the  form  of  tfie  granting  clause 
in  the  deed  to  be  construed  was  as  follows: 
"To  'Josiah  O.  Heck,  Adam  Fries  and  Stan- 
ward  D.  Wendell,  trustees  of  the  United  Breth- 
ren Church  and  uieir  successors  in  office,  of  tiie 
city  of  Moline,'  ♦  •  •  to  have  aod  to  hold 
the  same  to  said  second  party,  'and  their  suc- 
'  cessoi-s  and  assigns  forever.'  " 

The  contention  of  the  appellants  was 
that  this  deed  under  the  statute  of  uses 
transferred  the  title  to  the  property  in  ques- 
tion direct  to  the  church  as  cestui  que  use. 
That  of  the  appellee  was  that  it  would  be 
obviously  contrary  to  public  policy,  as  well 
as  in  direct  contravention  of  the  statute  or 
frauds,  to  permit  the  statute  of  uses  to  exe- 
cute implied,  resulting  or  constructive  trusts, 
in  other  words  secret  trusts.  The  court,  by 
Chief  Justice  Magruder,  said: 

"That  the  deed  from  Morphy  put  the  legal 
title  In  the  trustees  named  therein  as  grantees, 
and  not  in  the  corporation,  does  not  seem  to  be 
denied  by  appellant,  but  it  is  claimed  that  such 
grantees  held  the  property  In  trust  for  the 
Church,  or  for  the  use  of  the  Church,  and  that, 
under  section  3  of  the  Conveyance  Act,  the  trust 
was  executed  by  the  statute  of  uses,  so  as  to 
vest  the  fee  at  once  in  the  Ohurch,  as  the  cestui 
que  use.  Witfaam  v.  Brooner,  63  HI.  844,  But 
the  statute  of  uses  applies  only  to  express  trusts, 
and  not  to  implied  or  constructive  trusts,  or 
trusts  created  by  operation  of  law.  Tiedman  on 
Real  Prop.  |  407.  In  Witham  v.  Brooner, 
supra,  we  said:  'Under  this  statute  a  deed  in  the 
form  of  a  bargain  and  sale  must  be  regarded  as 
having  the  force  and  effect  of  a  feoffment;  and, 
under  the  statote  of  uses,  a  feoffment  to  A  for 
the  use  of,  or  in  trust  for  B,  would  pass  the 
legal  title  to  B.'  But  in  the  case  at  bar  there 
is  no  express  trust  created.  The  deed  made  by 
Horpby  does  not  convey  the  lot  to  the  grantees 
in  trust  for,  or  to  the  use  of,  the  Ohurch;  it 
does  not  even  convey  it  to  .them  as  tnutees." 

In  89  Gyc.,  at  page  223,  after  statiDg  the 
propoBlticaL  Qiat  where  the  statute  ct  uses 
has  passed  title  to  the  cestui  que  trust  the 
trustee  cannot  convey  any  title  to  ,  the  prop- 
erty unless  by  direction  or  consent  aC  the 
b«ieflclary.  In  otber  words,-  that  the  trust 
may  be  ignored,  it  Is  said: 
"  "Of  this  nature  is  a  trust  merely  to  the  use 
and  benefit  of  a  named  beneficiary  or  beneficia- 
ries, the  only  duty  of  the  trustee  being  to  hold 
tlie  title,  no  trust  being  specified." 

In  Tiedman  on  Heal  Property  (8d  Gd.)  f 
345,  this  Is  said: 

"There  must,  furtbermoret  be  some  ascertain- 
ed person  in  esse  'who  is  to  take  and  who 
take  the  use  under  the  conveyance.    •    *  • 
Any  person  in  esse  will  folflU  ths'  requirements 


of  the  8t8tnt&  But  If  the  cestui  que  use  is  not 
in  esse,  or  not  ascertained,  ttie  use  is  fatore  and 
cotttingait,  and  the  operation  of  die  statote  Is 
suspraded  until  the  cestui  que  use  is  known." 

Up<ni  principle  and  antborlty  It  seems 
cleftr,  therefore,  that  the  statute  of  uses  did 
not  operate  automatically  to  transfer  the  Ic^ 
gal  title  to  this  property  from  the  Bonanza 
Company  to  the  HanoTer  Company. 

It  la  nnnecessaiy  for  the  purposes  of  this 
opinion  to  determine  the  question  of  the  ad- 
misslbiUty  of  the  parol  evidence  which  was 
oftereA  and  received  tending  to  show  the  re- 
lations of  the  parties  and  to  establish  the  al- 
leged trust  On  the  authority  of  Johnson 
V.  Calnan,  19  Colo.  168,  84  Paa  905,  41  Am. 
SL  B^.  224,  such  evidence  undoubtedly 
would  have  been  competent  In  a  suit  In  eq- 
.nlty  brought  for  the  purpose  of  having  the 
character  of  the  conveyance  ascertained  and 
the  trust,  if  any,  declared  and  enforced. 
However,  In  view  of  the  fact  that  this  evi- 
dence was  for  the  most  part  offered  and  re- 
ceived without  (Ejection,  it  may  not  be  amiss 
to  consider  just  what  it  actually  does  estab- 
lish. Unquestionably  this  evidence  shows 
conclusively:  First  That  the  Hanover  Com- 
pany had  no  Interest  In  the  property  except 
such  as  was  contingent  upon  the  performance 
by  It  of  precedent  conditions,  namely,  the  pay- 
ment of  the  several  notes  aggregating  $12,000 
at  maturity,  which  Barr  had  indorsed  for  it 
as  sure^  and  upon  which  the  purchase  price 
of  the  property  had  been  procured,  conditions 
whl(^  the  company  confessedly  never  per- 
formed; and.  Second.  That  it  was  agreed 
and  understood  that  in  case  the  company 
failed,  as  it  did,  to  pay  the  notes  according 
to  their  tenor  and  effect,  and  Barr  should 
pay  them,  as  he  did,  then  the  latter  should 
be  the  real  owner  of  the  property  and  his 
cotrustees  should  convey  to  him.  Thus  It 
Is  shown  that  Barr  held  title  to  the  property 
as  trustee  coupled  with  an  interest,  and  that 
the  Hanover  Company's  interest  was  bat  a 
contingent  one.  It  is  clearly  apparent,  upon 
the  authorities  already  cited,  that,  under 
such  circumstances,  the  statute  of  uses  could 
not  operate  on  this  conveyance.  The  mere 
statement  of  the  relations  between  the  par* 
ties,  as  disclosed  by  this  evldaio^  namely, 
that  the  Hanover  Company's  rli^t  was  con- 
tingent and  that  Barr  held  as  tmstee,  con- 
pled  with  an  Interest,  is  the  stroi^est  possible 
argument  against  the  operation  of  tbe  stat- 
ute. It  follows,  therefore,  whether  the  deci- 
sion Is  based  solely  upon  the  construction 
of  the  deed  according  to  Its  express  terms, 
or  upon  that  Instrument  considered  in  the 
U^t  of  the  explanatory  evidence  offered, 
that  the  Hanover  Company  never  had  more 
than  a  contingent  interest  In  the  property, 
and  Qiat  the  contingency  upon  which  title 
could  vest  In  it  has  not  happened. 

[4]  It  Is  farther  contended  that  Barr,  by 
reason  of  bis  cbudoct  in  procuring  sale,  under 
execntljtm,  of  thie  Bonansa  claim,  upon  his 
Judglneit  against  tiie'  Hanover  Mining  ana 
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Milling  CompaDy,  purchasiug  the  property 
at  such  sale  and  subsequently  receiving  and 
retaining  the  money  paid  by  appellant  in  re- 
demption, under  its  Judgment  against  that 
comiiany.  Is  estopped  from  Bssertlng  Inde- 
pendent title. 

A  statement  of  the  conditloa  of  the  title 
at  the  time  of  the  Barr  sale  is  necessary  to 
a  proper  disposition  of  this  contention.  At 
that  time  the  record  titie  was  In  Crooks,  Lar- 
rabee  and  Barr,  trustees,  by  virtue  of  the 
deed  from  the  Bonanza  Mining  Company. 
There  was  notliii^  of  record  to  Indicate  that 
the  Hanover  Mining  and  Milling  Company 
bad  any  right  or  interest  whatever  in  the 
property.  The  oral  agreement  between  the 
various  parties,  Croc^  iLarrabee  and  Barr, 
as  trustees  and  Barr  as  an  Individual,  and 
the  Hanover  Mining  and  Milling  Company, 
whereby  the  Hanover  Company  m^ht  acquire 
tlUe  by  repaying  to  Barr  the  $12,000,  the 
purchase  price  of  the  claim,  of  which  right 
Barr  of  course  had  full  knowledge,  was  in 
existence,  but  this  was  all  in  pais  and  com- 
pletely outside  the  record.  There  Is  nothing 
to  show  whether  the  appellant  had  or  had 
not  knowledge  thereof,  or  that  it  had  any 
knowledge  whatever  of  the  condition  of  the 
title  of  the  Bonanza  claim,  other  than  such 
as  is  imputed  to  It  by  the  record.  Sudi 
was  the  situation  when  Barr  brougU  suit, 
and  when  appellant  redeemed  from  the  Barr 
sale.  There  Is  no  evidence  that  Barr  bad 
the  slightest  knowledge,  at  the  time  of  this 
sale,  that  appellant  had  any  claim  against 
the  company,  or  had  any  intentlcm  of  redeem- 
ing from  such  sale.  Under  our  atatote  any 
Inteieet  in  land,  whether  eaoltabte  or  legal, 
may  be  sold  under  execution,  and  Barr 
had  a  right  to  have  execution  against  alid 
sell  any  right  or  interest  that  the  Hanover 
Company  might  have  In  the  property,  and  of 
course  such  interest  and  only  such  as  the 
Hanover  Company  actually  had  could  be  thus 
sold.  No  one  could  be  misled  by  the  action 
of  Barr,  as  the  record  showed  no  title  what- 
ever In  tile  Hanover  Company.  It  is  not 
claimed  that  either  Barr  or  anyone  for  him 
made  any  representation  to  the  ap[>ellant 
that  the  right  or  interest  of  the  Hanover  Com- 
pany in  the  property  was  other  than  that 
which  the  testimony  Introduced  showed  it  to 
be.  In  Copelaud  v.  Colorado  State  Bank  of 
Durango,  18  Colo.  App.  489,  fiO  Pa&  70^  U  Is 
said: 

"At  an  execution  sale,  the  proceedings  in  cou- 
nectioD  with  which  have  been  regular  and  val- 
id, the  purchaaer  takes  whatever  ntlfl  or  interest 
the  execution  defendant  may  have^  and  it  is 
of  the  defects  in  that  title  that  he  assumes  the 
risk.  If  ^e  defendant  has  good  title,  the  pur^ 
chaser  gets  it;  if  a  partial  dtle.  be  gets  that; 
or,  if  no  title,  he  sets  nothing ;  but  he  takes  his 
chances  on  tae  title  the  defendant  has,  and  if 
that  proves  wortliieaB,  he  is  without  remedy. 
It  behooves  him  to  acquaint  himaeif  with  the 
title  before  purcbasiDg;  and  his  comidaint  aft- 
erwards that  it  was  unsatisftuitoxy.  will  not 
be  heeded." 


[K]  Since,  with  us,  any  interest  in  real 
property,  no  matter  what,  Is  subject  to  exe- 
cution, tbere  is  no  rule  of  law  or  morals 
which  prevents  an  execution  creditor  from 
levying  upon  and  selling  any  property  or  in-- 
terest  therein  which  he  even  suspects  an  ex- 
ecution debtor  may  have.  It  Is  a  well  set- 
tied  rule  that  to  such  sales  the  rule  caveat 
emptor  applies.  24  Cyc.  67.  The  fact  that 
Barr  already  claimed,  or  in  fact  had,  an 
interest  in  the  property  is  no  reason  why  he 
might  not  subject  any  interest  tbereln,  lield 
by  some  one  else,  to  a  sale  pursuant  to  a  Judg- 
ment against  such  other.  Upon  this  proposi- 
tion there  can  be  no  manner  of  doubt.  It  is 
specifically  supported  by  the  following  au- 
thorities; Seaman  v.  Hax,  14  Colo.  BSQ,  24 
Paa  4«1,  8  li.  B.  A.  841;  Martin  v.  Zeller- 
bach,  88  CaL  300,  99  Am.  Dec  365 ;  Thomas 
V.  Bowman,  80  ni.  84 ;  and  Matless  v.  Sun- 
din.  94  Iowa.  lU.  62  N.  W.  662.  In  the  lat- 
ter case  the  court  said  (94  Iowa,  at  page  114. 
62  N.  W.,  at  page  663): 

"It  is  well  settled  that  the  rule  caveat  emptor 
applies  to  sberiS's  sales,  and  that  the  interest 
sold  under  an  execution  is  that  of  the  judgment 
debtor.*: 

Appellant  contends  that  the  appellee  stood 
by  and  allowed  this  property  to  be  sold  as  be- 
longing to  the  Hanover  Company  without 
objection  and  without  giving  wanting  of  the 
condition  of  the  Utie;  In  response  to  this 
it  Is  sufficient  to  say  that  there  is  no  evidence 
that  the  appellee  ever  knew  of  the  redemption 
by  the  ai^>ellant,  or  of  Its  Intention  to  re- 
deem, until  after  the  redemption  had  been  ac< 
compUshed.  Barr  knew  that  the  Hanover 
Company  had  a  contingent  right  or  interest 
in  the  property,  and  it  was  that  interest  and 
that  only  which  be  sought  to,  or  did,  or  could 
sell.  We  do  not  know,  and  certainly  the  ap- 
pellant has  failed  to  Indicate,  how  Barr  could 
have  prevented  the  redemptitm  even  if  he 
bad  desired  or  attempted  to  do  so.  While 
It  is  true  Barr  claimed  ownership  based  on 
the  failure  of  the  Hanover  Company  to  com- 
ply  with  the  condition  under  which  ft  ml^t 
acquire  title  trotn  the  trustees,  as  a  precau- 
tionary measure,  he  had  a  rigjit  to  offer  tor 
sale  and  buy  whatever  contingent  Interest, 
valuable  or  otberwlse,  tiie  Hanover  Company 
had  ia  the  pn^rty.  There  is  no  pretense 
that  the  sale  was  other  than  a  good  faith 
transaction.  The  appellant,  by  its  redemi>- 
tion  from  the  Barr  sale,  acquired  whatever 
contingent  rl^t  or  Interest  in  the  property 
the  Hanover  Company  had,  that  being  the 
interest  sold  under  the  Barr  execution.  That 
it  never  sought  to  exercise  that  right  by  of- 
fering to  reimburse  Barr  and  demanding  the 
legal  title  does  not  change  the  fact  that  it 
might  have  done  so.  Whether  such  ri^t  stlli 
exists  we  neither  affirm  nor  deny. 

[I]  As  already  Indicated,  an  execntlim 
creditor  is  entitled  to  sell  any  pretended  r^t 
or  interest  of  a  Judgnmt  debtor  in  any  prop- 
•rlT,  If  it  toma  out  that  he  had  no  eight  ov 
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Interest,  notblng  passes.  Bat  the  mere 
levy  of  an  execution  Is  not  a  warranty,  nor 
even  a  dedaratlon,  tbat  the  Judgment  debbv 
has  In  fact  any  Interrat  or  title.  The  act  ftf 
causing  property  to  be  sold  under  execution 
Ib  at  most  no  nwre  than  an  assertion  that  the 
judgment  debtor  either  has,  or  claims  to  have, 
some  title  or  interest  In  the  property,  but  It 
is  not  an  averment  that  in  point  fact  Iw 
has  any  such  title  or  interest,  much  less  tlOit 
he  has  valid  title.  The  doctrine  of  eBtUDpof^  in 
pais  proceeds  wholly  on  the  theory  that  the 
party  to  be  estopped  has,  by  his  declaration 
or  ccmduct,  mitied  another  to  his  prejudice^ 
80  tbat  it  would  lie  a  fraud  uptm  such  otlier 
to  allow  the  true  state  of  fhcts  to  be  proved. 
It  cannot  be  said  that  a  Judgment  creditor, 
by  the  mere  fact  <tf  causing  whatever  interest 
or  pretense  frf  interest  a  Judgment  debtor 
may  have  to  be  sold  under  ezecutl(Hi,  has  de- 
luded a  purchaser  at  audi  sale  into  the  be- 
lief that  the  debtor  has  good  title.  Martin 
V.  Zelterbach,  supra.  The  duty  la  upon  the 
pundiaser  to  be  diligent  In  Inquiry  and  ascer^ 
tain  what  the  facta  are  respecting  such  inter- 
est or  title.  Tbere  is  not  the  sllgbtest  show- 
ing in  this  case  tbat  appellant  made  Any  in- 
quiry whatever,  or  exercised  the  slightest  dil- 
igence, to  learn  the  facts. 

Furthermore,  no  sufScient  plea  of  es- 
toppel or  proof  to  sustain  It  Is  found  in  the 
record.  All  that  Is  alleged  and  shown  to  have 
been  dcHie  on  the  part  of  appellee  in  this  con- 
nection was  to  cause  the  property  to  be  sold 
under  his  Judgment  against  the  Hanover 
Company,  from  which  sale  the  appellant  re- 
deemed. It  is  neither  alleged  nor  proved  that 
Barr  said  or  did  a  solitary  thing  respecting 
such  title  or  interest,  either  calculated  or 
intended  to  mislead,  or  tbat  appellant  was 
thereby  In  any  way  Influenced  or  induced  to 
redeem. 

The  case  of  Blodgett  v.  Perry,  97  Mo.  263, 
10  S.  W.  891,  10  Am.  St  Bep.  307,  is  one 
where  the  facts  alleged  to  support  the  plea 
of  estoppel  are  quite  similar  to  those  In  this 
case.  There  plaintiff  brought  an  action  of 
cjectmejit  Defendant  answered  setting  up 
the  following  tacts:  That  the  Union  Bank  of 
Missouri,  through  whidi  plaintiff  derived  title 
and  for  which  he  was  attorney  during  the 
proceedings  hereinafter  menttoned,  commenc- 
ed an  action  by  attachment  against  one  Per- 
ry, and  the  writ  of  attachment  was  lev- 
led  upon  the  land  In  controversy;  Judg- 
ment was  recovered  against  Perry  and  a  spe- 
cial execution  was  Issued  thereon  and  levied 
upon  the  land  in  controversy,  and  after  ad- 
vertisement the  land  was  sold  under  the  ex- 
ecution and  bought  by  one  Shumate,  throu^ 
whom  defendant  derived  title.  The  wording 
of  tbe  part  of  the  answer  material  to  oar 
present  purpose  Is  as  follows: 

"That  at  the  sale  under  the  ezecutiMi  afore- 
said, said  Shumate,  relying  upon  the  acts  of 
said  bank  in  attaching,  advertising  and  seDlng 
under  execution  the  real  estate  in  controversy, 
as  the  property  of  Amos  M.  Perry,  as  a  decla- 
ration, sdmistton  and  assertion  of  said  bank 


that  it  was  not  the  owner  of  said  real  estate  and 

that  said  Amos  Perry  waa  the  owner  thereof, 
purcbaaed  tbe  same  and  paid  therefor  a  valo- 
able  conafderation." 

After  sale  Shumate  assigned  the  certificate 
of  purchase  to  defendant,  who  rec^ved  a 
sherUTs  deed  to  the  premises.  The  plalntlfF 
purchased  from  the  bank  with  fUU  knowledge 
of  all  the  foregoing  facts;  he  claimed  that 
the  bank  was  estopped  from  asserting  any 
title  to  the  land  acquired  from  Perry  by  it 
prior  to  the  sale  to  Shumate.  Plaintiff  bas- 
ed his  claim  of  title  upon  a  deed  executed  by 
Perry  to  tbe  bank  prior  to  the  levy  of  the  at- 
tachment and  execution  and  recording.  The 
court  held  that  the  bank  and  the  plaintiff 
were  not  estopped,  by  sale  of  the  land  nnder 
execution  as  the  property  of  Perry,  from  as- 
serting their  own  title.  Tbe  court  said  in 
part  (97  Mo.,  at  pages  272-274,  10  S.  at 
page  802  [10  Am.  St  Bep.  307]): 

"This  plea  is  plainly  bad  on  Its  face.  It  does 
not  contain  within  its  all^tions  a  single  ele- 
ment of  estoppel.  It  is  not  alleged  that  Shu- 
mate was  misled  by  any  act  of  the  Union  Bank 
or  of  plaintiff,  or  that  he  was  in  ignorance  of 
the  true  state  of  tbe  title,  or  that  the  former 
deed  to  the  Union  Bank  was  not  put  to  record, 
or  that  the  act  of  the  Union  Bank  Induced  Shu- 
mate to  buy  the  land  which  otherwise  he  would 
not  have  bought.  •  *  • 

"Furthermore,  there  mast  be  a  oertavtty  abont 
the  alleged  estoppel;  tbe  misrepreseutation 
must  be  plain,  not  doubtful  or  matter  of  mere 
inference  or  opinion;  for  the  courts  will  not 
suffer  a  man  to  be  deprived  of  bia  property  or 
securitj;  where  he  had  no  intention  to  part  with 
it  It  ia  much  tbe  same  thing  to  say  that  the 
representation  or  conduct  is  such  aa  would  nat- 
urally lead  to  the  action  taken;  that  is,  it 
should  be  such  as  to  justify  a  prudent  man  to 
act  upon  it  Bigelow  on  Est  (3d  £d.)  490, 
401.  Tested  by  these  authorities,  and  the  rule 
they  enunciate,  the  plea  wu  wholly  worthless." 

In  the  case  of  Orifflth  v.  Wright,  6  Colo. 
248,  at  page  249,  ttte  court  briefly  summarizes 
the  essentials  <tf  an  eatopp^  by  conduct  as 
follows: 

"First.  Hiere  must  have  been  a  representa- 
tion or  concealment  of  material  factt. 

"Second.  Tbe  representation  must  have  been 
made  with  knowledge  of  the  facts,  unless  tbe 
party  making  the  representation  was  bound  to 
know  the  facts,  or  Ignorance  of  than  was  tlie 
result  of  gross  negligence. 

"Third.  The  party  to  whom  it  was  made  must 
have  been  iqnwrant  of  the  truth  of  the  matter. 

"Fonrtli.  It  must  have  been  made  with  the 
intention  tbat  the  other  party  should  act  upon 
it;  but  gross  and  culpable  negligence  ujton  the 
part  of  the  party  sougtit  to  be  estopped,  the  ef- 
fect  of  which  Is  to  make  a  fraud  on  the  party 
setting  up  the  estoppel,  sun;>Ues  tbe  place  of  in- 
tent 

"Fifth.  The  other  party  must  have  been  in- 
duced to  act  upon  it"^ 

In  Davidson  v.  Jennings,  27  Colo.  187,  200. 
60  Pac.  354,  358  (48  h.  B.  A.  340,  83  Am.  St 
Bep.  49),  this  court  adds  the  following  corol- 
lary to  the  above  propositions: 

"To  entitle  a  party  to  Invoke  the  doctrine  of 
estoppel,  he  must  actually  have  been  misled 
and  induced  to  act  to  his  prejudice  by  reason 
of  another's  conduct  he  having  on  his  part  ex- 
erdsed  due  diligenoe  to  ascertain  tbe  truth.  In 
Moore  v.  Bowman.  47  N.  H.  494,  the  doctrine 
is  thus  concisely  stated : 

"  'To  have  this  effect  however,  the  defendant 
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must  actually  have  b«en  mlded  b7  the  plftlu- 
tilfa  coaduct,  and  induced  tberebr  to  change  hia 
poaition.  If  he  la  Dot  so  misled  •  *  *  and 
with  a  reasonable  use  of  means  within  his  reach 
he  might  have  ascertained  the  fact,  he  conld  not 
aet  up  an  estoppel.  The  truth  ia,  the  party 
setting  up  an  estoppel  ia  himself  bound  to  the 
exercise  of  good  faith  and  due  diligence  to  as- 
certain tbe  truth.* " 

There  Is  neither  pleading  nor  proof  to 
show  misrepresentation  or  concealment,  or 
that  Barr's  action  led  appellant  to  part  wltti 
Its  money,  or  that  It  would  not  have  redeem- 
ed but  for  the  acts  of  Barr,  or  that  it  was 
not  fully  advised  of  the  exact  situatioD.  In 
law  the  appellant  was  charged  with  notloa  of 
the  then  record  title,  which  disclosed  no  In- 
terest in  the  Hanover  Oompany.  It  seems 
dear,  therefore,  that  appellant  redeemed 
from  the  Barr  sale  at  his  own  risk,  and  can- 
not now  be  beard  to  urge  estoppel  against 
the  latter  in  his  claim  of  title  and  ri^t  of 
possesgiwL  Owing  to  the  peculiar  character 
of  the  pleadings  and  manner  of  conducting 
the  trial  In  the  court  below,  it  Is  but  Just 
to  the  attomejra  for  i^peUant  to  that 
their  connection  with  the  case  began  In  this 
coorL 

The  Judgment  ahonld  be  afflrmad,  and  it  Is 

so  ordered. 

OABBEBT,  GABHIOUES.  and  SOOIT, 
J  J.,  dissent. 

OABBERT,  J.  (dissentins).  The  testimony 
establishes  that  the  Hanover  Company  'pald 
the  purchase  price,  and  ttie  title  to  the  prop- 
erty was  taken  in  the  name  of  Barr,  Larra- 
bee,  and  Crooks,  trustees.  Under  this  state 
of  fftcts  the  title  was  held  In  trust  by  the 
grantees,  for  the  benefit  of  the  Hanover  Oom- 
pany, by  operation  of  law.  Lipscomb  t. 
Itkhols,  6  Colo.  290. 

It  farther  appears  from  the  teattmony  that 
the  purpose  of  having  the  title  vested  In  the 
trusteea  was  to  secure  Barr  against  loaa  in 
having  indorsed  the  notes  given  by  the  Han- 
over Company  for  the  money  It  borrowed 
with  which  to  make  the  purchase,  "nils 
state  of  facta  is  established  by  parol  testl- 
monj  (Hily,  and  Is  an  attempt  to  create  a 
trust  or  Interest  in  the  proper^  in  favor  of 
Barr,  which  section  6  of  the  statute  of  frauds 
(section  2660,  Rev.  StaL  190Q)  expressly  In- 
hibits, being  created  In  this  manner.  Tbat 
section  states: 

"No  estate  or  Interest  In  lands.  *  *  *  nor 
any  trust  or  power  over  or  conceniing  landa.  or 
iu  any  manner  relating  thereto,  shall  hereafter 
he  created,  granted,  aasigned,  surrendered  or 
declared,  nnleas  by  act  or  operation  of  law,  or 
deed  or  conveyance  In  wiitins,  Bubacribed  by 
party  creating,  granting,  aaaicning,  surren- 
dering or  declaring  the  same,  or  by  hia  lawful 
agent,  thereunto  authorised  1^  writing." 

When,  ttierefore,  It  appears  that  the  title 
to  the  pr<q7erty  was  held  in  trust  by  Barr 
and  his  cotrustees,  for  the  benefit  of  the 
Hanover  Company,  which  title  the  Ohio  Com- 
pany baa  acquired,  Barr  cannot  be  heard  to 


assert  that  he  has  an  interest  therein  su- 
perior to  tbe  Ohio  Company  by  virtue  of  a 
parol  agreement  with  the  Hanover  Cooapany 
which  under  the  statute  is  void.  The  trust 
attempted  to  be  established  by  Barr  la  an 
express  one.  Where  this  class  of  contracts 
relates  to  an  interest  in  lands,  the  statute 
of  frauds,  to  which  we  have  referred,  re- 
quires that  they  shall  be  manifested  and 
proved  by  writing.  Learned  r.  Tritdi,  6 
Colo.  432. 

The  writer  Is  authorized  to  state  tbat 
GARRIQUBS,  J.,  concurs  in  this  opinion. 

SCOTT,  J.  (dlsseotlng).  I  am  of  the  opin- 
Um  that  the  deed  to  the  trustees  in  this  case 
operated  under  the  statute  of  uses  as  a  di- 
rect conveyance  from  the  Bonanza  Oompany 
to  the  Hanover  Company,  and,  further,  that 
the  defradant,  Barr,  a  trustee  under  the 
deed,  and  who,  of  all  persons,  sbouid  have 
known  of  the  secret  oral  agreement  relied  on, 
if  there  was  such  agreement,  by  his  conduct 
in  procuring  the  levy  and  sale  of  the  prem- 
ises, as  being  the  property  of  Uie  Hanover 
Company,  and  In  accepting  the  money  of  the 
Ohio  Company  In  redemptlm  from  such  levy 
and  sale.  Is  estopped  to  queatloa  the  tlOe  of 
the  OUo  Oompany. 


TATLOB  et  aL  T.  J.  H.  WADB  ft  00. 

(No.  S8B9.) 

Supreme  Oovrt  of  Oklahoma.   Nor.  SA,  1914.) 

(BylfJhu  by  the  CoHrtJ 

1.  WrrtnasBa  (|  846*)— BTzonNon  — Amoaai- 

BiLirr— I1CPKA.CHUKIT. 

On  the  trial  of  a  civil  action  It  Is  oompe- 
tent  for  the  defendant  to  prove  that  a  witness 
testifying  in  t>ehalf  of  the  plaintiff,  in  further- 
ance ct  the  identical  cause  and  for  the  pur- 
pose of  prevailing  therein,  had  been  guilty  of 
base,  diahonorable,  or  criminal  conduct  Such 
evidence  la  admiaeible  In  bdialf  of  Uie  defend- 
ant, both  to  discredit  the  witness  and  to  throw 
Bospieicm  upon  the  jnstloe  <^  the  cause  of  ac- 
tion. 

(Ed.  Note.— For  ^iw  case^  see  Wltnessea, 
Cent  Dig.  1 1133:  Dst  Dig.  i  846.*] 

2.  Appbai.  Ann  Eaaoa  (|  778*)— Fazeuh  to 
Fzu  Bbikp— Bkvbssal. 

Where  plaintiff  in  error  has  prepared,  serv- 
ed, and  filed  a  brief  as  required  by  tbe  rules'  of 
thia  court,  and  thare  is  no  brief  filed  on  the 
part  of  the  defendant  tai  error,  and  no  reason 
given  for  its  absence,  tiila  court  is  not  nqnlred  . 
to  seardi  the  record  to  find  some  theory  upon 
which  the  judgment  below  may  be  snstalnad; 
but  where  the  brief  filed  appears  reasonably 
to  sustain  the  assignments  of  error,  the  court 
may  reverse  the  judgment  In  accordance  with 
the  prayer  of  the  petition  of  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  ' 
Error.  Cent  Dig.  {{  8104,  8108-8U0;  Dec. 
Dir.  I  77B.*] 

Commissioners*  Opinion,  DlrUdon  Nol  2. 
Error  to  District  Court*  Harmon  County; 
Frank  Mathews,  Judge. 

Action  by  J.  H.  Wade  ft  Co.  against  Allan 
B.  Taylor  and  others.   Judgnmit  for  plain- 


•For  oUmc  eases  sm  sum  toplo  sad  swUob  NQMBBR  la  Dm.  Dig.  *  Am.  Dl^  Kajr-Me.  Swtaa  ft  SUp'r  Ib4«s«s 
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tuts,  and  defendants  bring  error.  Beversed, 
and  remanded  for  new  trial. 

J.  li.  Carpenter,  of  Mangum,  for  plaintiffs 
In  error. 


GALBBAITH.  0.  The  writ  of  error  In  tbls 
case  was  sued  out  to  review  the  Judgment  of 
the  trial  court,  entered  upon  the  verdict  of  a 
Jury  In  an  action  upon  an  account  for  goods, 
wares,  and  merchandise  alleged  to  have  been 
sold  and  dellTered.  The  Jury  found  for  the 
plalntlfC,  and  Judgment  was  entered  thereon 
for  $608.65. 

[1]  Among  the  aaslgnments  of  error  made 
by  the  plalntUF  in  error  is  one  to  the  ruling 
of  the  trial  court  in  excluding  certain  tea* 
timony.  A  part  ot  the  demand  sued  upon  was 
an  account  stated,  and  a  i»rt  an  open  ac- 
count. Hie  principal  irttness  for  the  plain- 
tiff was  one  Sam  Garmi<^  his  employfi.  On 
hla  cross-examination  he  was  asked  if  he  was 
at  the  town  of  Gould,  OkL,  on  or  about 
March  1,  1911,  and  had  a  conversatlcm  with 
Wm.  T.  Taylor  in  reference  to  the  account  In 
auLt,  Taylor  being  a  witness  for  the  defend- 
ant; and.  after  admitting  that  he  was  there 
at  ttiat  time  and  place  and  had  a  ccmTersa- 
tlon  with  the  witness,  he  was  asked  If  In  that 
conversation  he  did  not  say  to  Taylor  tbat 
it  he  would  testify  in  this  case  against  his 
ftittier,  so  that  Allan  B.  Taylor  wonld  be 
compelled  to  pay  this  claim,  that  he,  "Sam 
G«zmick,  and  J.  B.  Wade  &  Co.  would  give 
him  the  best  span  of  mules  In  Harmon  coun- 
ty and  wonld  furnish  him  with  groceries  for 
one  year."  He  answered,  "No,  sir."  The 
deposition  of  Wm.  T.  Taylor  was  taken  on 
behalf  of  the  defendants  below,  and  offered 
In  evidence  at  the  trial,  and  the  twentieth 
Intern^atory  proponnded  to  this  witness 
reads  as  follows: 

"State  if,  after  filing  this  suit,  yon  had  any 
conversation  with  Sam  Carmick,  or  any  other 
perSDii,  in  which  you  were  offered  any  money, 
or  other  thing  of  value,  aa  an  inducement  or 
bribe  to  you  to  twtify  in  favor  of  the  plaintiff 
in  tiila  action.  State  fully  what  was  offered 
you,  where  you  were  at  the  time,  and  the  con- 
versation in  full." 

The  witness  answered: 

"While  in  the  town  of  Gould,  Okl.,  along 
about  March  1,  1911.  Sam  Carmick  came  to 
me  and  told  me  that  If  I  would  testify  in  this 
case  against  my  father,  so  that  Allan  B.  Tay- 
lor would  be  compelled  to  pay  this  claim,  that 
he,  Sam  Carmick,  and  J.  H.  Wade  &  Co.  would 
give  me  the  beat  span  of  moles  in  Harmon  coun- 
ty and  would  funiish  me  with  groceries  for  a 
year." 

The  answer  to  the  twenty-first  interroga- 
tory was: 

"This  suit  was  pending  at  the  time  said  offer 
was  made  me.  After  this  offer  was  made  to 
me  by  Sam  Carmick,  I  went  to  Mangum.  Okl., 
and  inforined  my  attorney,  J.  Ii.  Carp^ttr,  ot 
the  offer  made  me  by  Canoick." 

Objection  was  made  to  the  twentieth  and 
twenty-first  Interr<%atorleB,  and  the  answers 


tiiereto,  that  same  were  Incompetent,  irrele- 
vant, and  Immaterial,  and  sustained  by  the 
trial  court.  This  ruling  is  assigned  as  error. 
This  testlm<my  was  competent,  relevant,  and 
material.  It  tended  to  discredit  the  principal 
witness  for  the  plaintiff,  and  to  throw  suspi- 
cion upon  the  Justness  of  the  claim  sued  upon, 
and  doubtless  might  have  had  much  weight 
with  the  Jury.  Its  excludon  was  prejudicial 
error.  St  L.  ft  S.  F.  B.  B.  Go.  t.  Walker, 
31  Okl.  494, 122  Pac.  492. 

[2]  The  petttiiw  In  error  and  case-made 
was  filed  in  this  court  on  April  22, 1912.  The 
Idaintlff  in  error  has  filed  and  sttved  brief 
as  Tequired  by  the  mice  of  this  otmrt,  but 
the  defendant  in  error  has  tailed  to  file  reply 
brief  In  support  of  the  Judgmoit  ot  the  trial 
court 

It  has  been  many  tiLmea  held  br  this  coart 
that  where  the  {tlaintiff  in  error  has  pr^tar- 
ed,  served,  and  filed  brief  as  required  by  the 
rules,  and  there  Is  no  brief  filed  by  the  de- 
fendant in  onrcff,  or  any  reasan  givaa  for  not 
doing  '80,  tbB  court  is  not  required  to  search 
the  record  to  find  some  theory  upon  which 
the  Judgment  below  may  be  sustained,  and, 
where  the  brief  filed  by  Oie  plaintiff  in  error 
appears  reasonably  to  support  the  contention 
of  the  plaintiff  in  error,  the  court  will  re- 
verse the  Judgment  according  to  the  prayer  of 
the  petition  In  error.  Security  Ins.  Co.  v. 
Droke,  40  OkL  110,  136  Pac.  430;  J.  Bosen- 
baujD  Grain  Co.  v.  Hlg^ns,  40  Okl.  181.  136 
Pac.  1073 ;  Purcell  Bridge  &  Transfer  Qo.  v. 
Hine,  40  OkL  200.  137  Paa  668. 

The  brief  of  the  plaintiff  in  error  reaam- 
ably  tends  to  support  the  assignment,  and 
under  the  rule  announced  In  the  above  cases 
the  cause  should  be  revrased,  and  remanded 
for  a  new  trial  In  accordance  with  the  prayer 
of  the  petitloD  in  error. 

P1CB0UBIAM.  Adopted  In  wbole. 


BTTBB  T.  STATE.    (No.  A-2012.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  6, 1914.) 

(Byllahut  bv  the  Oovrt.) 

1.  Cbiuinai.  Law  (|  1159*)— Hokictdk  ^ 
260*)  —  Appeai.  •— GoNCt.uBivcNii8a  or  Tn- 
MCT— SurricMNCT  OP  Evidence. 
(a)  When  the  evidence  introduced  on  behalf 
of  the  state  is  such  that  a  legitimate  dednction 
of  guilt  can  be  drawn  therefrom,  this  court  will ' 
not  reverse  a  conviction  on  the  ground  Omt  the 
verdict  is  contrary  to  the  evidence  or  weight 
thereof, 

<b)  For  facts  sufficient  to  sustain  a  conviction 
for  murder  and  which  amply  warrant  the  con- 
clusions of  the  jury,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  3074-8083;  Dec  Dig.  | 
1159;*  Homicide,  Cent  Dig.  {|  615-617;  Dec 
Dig.  S  260.*] 


*Por  oUmt  easM  ms  sum  t^ls  and  mcOob  NVUBSB  in  iMc.  Dig.  a  Am.  Dig.  Kty-Noi,  Scrl w  *  Bep'r  Iad*x« 

Digitized  by  Google 


OU) 


■TTSB  8TA7B 


561 


a  Gbivirax  Law  (|  60*)— "PanreiPAL.'' 

All  perBooB  concerned  in  the  comniission 
ui  a  crime  are  gnilty  aa  principals,  under  oar 
statates. 

[Ed.  Note.— For  other  caseB,  see  Criminal 
Law,  Cent  Dig.  ||  71,  78,  74,  7ft-81 ;  Dec.  Dig. 
I  S9.« 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Principal.] 

a  Ceiminal  Law  (8  122*)— Changsi  of  Vbn- 
TIE— Second  Application. 

(a)  When  an  application  for  change  of  venne 
is  filed  and  properly  overruled  hy  the  trial  court, 
it  is  within  the  discretion  of  that  coart  to  hear 
and  determine  additional  applications  based  up- 
on the  same  grounds  and  sapported  only  by  ad- 
ditional compuj^tors.  ,    .  . 

(b)  When  a  person  who  is  charged  with  crime 
desires  to  make  a  second  effort  to  secure  a 
change  of  venue,  the  application  should  contain 
a  statement  of  material  facts  in  addition  to 
those  already  submitted  to  the  court,  which  up- 
on the  face  of  the  same  would  entitle  him  to  the 
relief  sought. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  8  254;  Doc.  1^  1 122.*] 

4.  Oharab  or  Vmto.  .  . ,  .     _  .  ^ 

For  proeacdings  which  are  held  insumcient 
to  aititle  the  pemioner  to  a  change  of  venae 
on  a  second  application,  see  opinion. 

Appeal  from  District  Oonrt,  Rosbtb  Coun- 
ty;  T.  L.  Brown,  Judge. 

J<dm  fitter  was  convicted  of  murder,  and 
appeals.  Affirmed. 

J.  R.  Cliarlton,  of  Bartlesville,  and  Thomp- 
son ft  Smith  and  S.  H.  Soraberger,  all  of 
Sapulpa,  for  plalntlfl  In  error.  O.  J.  Daven- 
port, Asst  Atty.  Gen.,  for  tbe  State. 

ABMSTRONG,  P.  J.  The  plalntlfl  in  error, 
John  Etter,  was  oonTicted  at  tbe  Decem- 
ber, 1912,  term  of  the  district  court  of  Sog- 
ers county  on  a  charge  of  murder,  and  bis 
punishment  fixed  at  Imprisonment  in  tbe 
state  penitentiary  for  life. 

It  appears  tliat  the  homicide  out  of  which 
this  conviction  grew  occurred  on  the  20th  day 
of  December,  1912,  near  GoUlnsville,  Rogers 
county,  OU.  About  the  Ist  of  September, 
1S12,  the  plaintiff  in  error  got  a  barrel  of 
whisky  at  JopUn,  Mo.,  and  had  it  brought 
to  Oklahoma  by  George  Goode.  Goode  lived 
some  six  miles  north  of  CollinsriUe,  In  Rog- 
ers county.  Itie  whisky  was  brought  to 
his  home  and  placed  In  a  smokeihouae.  On 
the  20th  day  of  September  tbe  plaintiff  in 
error,  fitter,  arranged  with  a  liveryman, 
named  Miller,  at  GoUlBBViUe,  for  a  team  and 
dosed  carriage  to  go  out  to  Goode*B  place. 
The  Urexyman  famished  a  driver.  Etter  di- 
rected the  liveryman  to  send  tbe  team 
around  to  a  certain  barber  sbt^  In  CoUins- 
vUle.  At  the  barber  shop  one  Triplett,  who 
was  jointly  charged  with  the  plaintiff  In  er- 
ror in  this  case,  and  wlio  was  convicted  upon 
a  separate  trial  prior  to  tiie  conviction  of 
this  plaintiff  in  error,  got  into  the  carriage 
and  was  driven  by  direction  of  fitter  to  his 
home  two  or  three  miles  from  GolUnsviUe. 
Etter  rode  a  horse  to  his  h<Hne,  and  then  got 
into  the  carriage,  which  was   driven  .to 


Goode's  place  Inr  a  drcuitous  route.  At  the 
home  of  fitter  two  empty  kegs  were  placed 
in  the  carriage.  On  arriving  at  Goode's 
place,  the  kegs  were  filled  with  whisky  and 
placed  in  the  carriage,  ahd  after  dark  the 
driver,  plaintiff  in  error,  and  Triplett  were 
returning  along  the  road  toward  GoUlnsville. 
When  they  reached  a  place  near  the  liome  of 
<me  Flnley,  tiiey  were  stopped  by  the  sheriff 
and  a  deputy  named  Starr.  The  sheriff  or- 
dered the  driver  to  stop  the  team,  saying  lie 
wanted  to  see  what  was  in  the  veUde.  The 
driver  testifled  to  what  occurred  Immediately 
thereafter;  his  testimony  being  as  follows: 

"Q.  What  conversation  did  you  and  Etter 
have  after  you  left  George  Goode's?  A.  Me 
and  Etter  never  had  none.  The  only  thing, 
when  we  were  going  down  through  the  bottom, 
laughing  and  joking  about  a  big,  mad  bull  in 
the  bottonu  and  that  I  had  better  watch  out  for 
him.  Q.  Tell  just  what  was  said.  A.  That  Is 
the  only  conversation  I  heard  between  them. 
Q.  State  just  what  Etter  said,  as  well  as  you 
can  remember.  A.  Well,  he  said,  'There  is  a 
big,  mad  bull  or  wild  bull,'  or  something  like 
that,  'in  the  bottom  here,*  and  said  I  had  bet- 
ter watch  ont  for  him.  I  never  really  paid  any 
attention  to  it.  I  thought  they  were  just  jok- 
ing me  aboDt  it  Q.  Is  there  any  house  along 
that  road  through  the  bottom  ?  A.  I  never  saw 
any.  Q.  Where  did  you  strike  the  first  house 
after  you  left  George  Ooode'a  place?  A.  The 
first  house  I  saw  was  ont  there  on  top  of  tbe 
hilL  Q.  After  you  hit  the  main  north  and 
south  road?  A.  Xes,  sir.  Well,  no,  sir;  going 
east  and  west  before  we  turned.  Q.  How  far 
before  you  come  to  the  main  north  and  south 
road?  A.  Sete  ri^t  on  top  of  this  hill  tbere ; 
about  a  quarter,  i  reckon.  Q.  Then,  after  you 
turned  south  towards  Collinsvllle,  what  occur- 
red  ?  A.  We  drove  on  south  until  we  met  Mr. 
Sanders  and  Mr.  Starr— X  presume  that  is  who 
they  wete,  bat  I  didn't  know  them  at  tbe  time 
—and  they  demanded  me  to  stop  the  team.  Q. 
Who  told  you  to  stop  the  team?  A.  Mr.  San- 
ders. Q.  What  did  he  say?  A.  He  said: 
'Stop  that  team.  I  want  to  see  what  there  is 
in  tbat  wagon.'  Or  something  like  that  Q- 
What  did  you  do  then?  A  I  jerked  the  horses 
up  and  stopped  them.  Q.  What  did  Mr.  San- 
ders do  then?  A.  Took  the  horses  by  the  bits. 
Q.  Which  horse  did  he  take  by  the  bite?  A. 
The  one  on  the  left  band  side.  Q.  What  did 
the  othcr'man  do  with  him?  A.  Walked  around 
the  other  side  of  the  hack,  and  went  to  the  back 
end  of  the  hack.  Q.  Then  what  occurred?  A. 
I  heard  somebody  say,  'You  fellows  go  down  the 
road,'  or  'You  go  down  the  road.'  Q.  Enow 
who  said  that?  A.  No,  sir.  I  don't  know  who 
said  that  and  Triplett  come  by  with  this  man 
in  front  of  him.  Q.  Where  wss  Mr.  Starr  at 
that  time?  A.  He  was  in  front  of  Mr.  Trip- 
lett, going  down  the  road.    Q.  Did  he  have  a 

gan?  A.  Yes,  sir.  Q.  Where  was  it?  A.  Mr. 
tarr?  I  don't  know  whether  Mr.  Starr  had 
any  gun  or  not  Q.  Did  Triplett  have  agun? 
A.  Yes,  sir.  Triplett  had  a  gim.  Q.  Wliere 
was  he  holding  tbe  gun?  A.  Holding  it  on  Mr. 
Starr,  about  like  that  Q.  Where  was  Mr.  Starr 
with  reference  to  him?  A.  Right  in  front  of 
him.  Q.  Just  stand  up  here  behind  me  and 
show  the  jury,  as  near  as  you  can,  how  Triplett 
was  holding  that  gnu  on  Mr.  Starr.  A.  Some- 
thing like  that  [indicafingl.  Q.  Holding  it 
almost  in  the  center  of  the  back?  A.  Yes,  Bir. 
Q.  How  far  did  they  go  down  the  road?  A.  I 
presume  20  or  SO  steps.  Q.  After  they  passed 
there,  when  did  you  next  see  the  defendant,  John 
Etter?  A.  After  they  passed  the  hack?  Q. 
Yes,  sir.  A.  I  saw  him  when  be  walked  out 
on  the  other  side.    Q.  How  far  was  he  behind 
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Jack  TrIplettT  A.  I  don't  know.  I  tarned 
Bzonnd,  and  Etter  waa  standing  there.  Q.  Then 
ivhat  occurred?  A.  Mr.  Sanders  asked  him— he 
said,  'Is  that  you,  John?'  He  said,  'Yes,  U  that 
yon  Ed?'  He  said,  'Yes.'  And  he  said;  'Come 
over  here.  I  don't  want  to  hurt  you.'  TbaX  Is 
the  way  he  spoke.  That's  about  all  the  con- 
versation  I  heard.  Q.  Then  what  occarred? 
A.  About  that  time  the  shot  was  fired  down  the 
road,  and  Triplett  come  running  back,  and  he 
and  Mr.  Sanders  began  to  shooting.  Q.  IHd  jon 
see  Etter  any  more  after  that?  A.  Yes,  sir.  I 
saw  him  as  I  left  there.  Q.  When  did  you 
leave?  A.  About  the  time  the  horse  fell.  Q. 
You  say  the  shot  was  fired  down  the  road.  How 
far  was  that?  A.  Down  the  road?  Q.  Yes. 
A.  About  20  or  30  steps,  I  reckon.  Q.  Do  yon 
know  who  fired  that  shot?  A.  I  could  not  swear 
exactly  who  fired  It  Q.  Did  you  see  the  flash? 
A.  Yes,  sir.  Q.  Which  way  did  it  go?  A. 
South.  Q.  About  how  far  above  the  ground? 
A.  Oh,  it  seemed  to  be  about  4  or  4^  feet  Q. 
And  yon  saw  Jack  Triplett  immediately  attar 
that  running  op  towards  the  horses  with  a  gun 
in  his  hands?  A.  Yea,  sir.  Q.  Did  yon  see 
this  man  Qeoi^  Starr  any  more?  A.  No,  sir. 
Q.  Where  was  Jack  Triplett  when  the  shooting 
commenced?  A.  Right  up  there  on  the  other 
side  of  the  horses  from  Mr.  Sanders.  The 
horses  were  tietween  him  and  Mr.  Sanders.  Q. 
What  part  of  the  horses  was  Triplett  opposite? 
A.  Up  ahoot  the  horse's  head.  Q.  Wtiat  did  yon 
do?  A.  I  stayed  there  holding  the  lines  until 
the  horse  waa  shot  and  killed.  Q.  Then  where 
did  yon  go?  A,  Went  right  back  out  tiiroiuh 
the  nacE'  and  np  the  road.  Q.  Did  you  see  John 
EHter?  A.  Yea,  sir.  I  passed  John  Etter  up 
there.  Q.  Know  whether  he  had  a  gun  at  that 
time  or  not?  A.  I  am  pretty  sure  he  had— bad 
a  gnn  In  his  hands  as  I  passed  hbn.  Q.  How 
far  np  the  road  was  he  then?  A.  I  don't  know. 
Probably  30  steps  op  the  road  from  the  hadk. 

§\.  What  did  you  do  next  then?  A.  I  went  on 
own  north  of  Mr.  Finley's  house  and  went 
acKDSB  the  railroad  track  and  went  on  into  town. 
Q.  What  county  and  state  was  that  in?  A. 
Rogers  county,  state  of  Oklahoma.  Q.  That 
isiU." 

Sheriff  Sanders  teatlfled  to  the  immediate 
facts  Id  connection  with  the  transacttoa  as 

follows: 

"A.  We  walked  ont  to  the  section  tine  and 
went  down  the  road,  I  expect,  a  hundred  yards 
from  the  gate,  and  we  saw  a  wagon  coming 
down  the  road,  and  when  it  got  pretty  close  to 
ns  I  told  the  driver  to  stop,  that  I  wanted  to 
see  what  was  in  the  wagon.  Q.  Wliat  then 
occurred?  A.  And  I  got  hold  of  the  horse  on 
the  east  side  and  stopped  him,  and  Hr.  Starr 
went  around  on  the  west  side  to  the  hind  end 
of  the  wagon,  and  when  he  passed  the  wagon 
(the  wagon  was  covered  all  over)  I  could  not 
see  him  after  he  passed  the  front  end,  and  pret- 
ty Moon  the  three  men  come  back  and  passed 
the  front  end  of  the  wagon,  and  I  could  see 
the  tops  of  their  heads  and  shoulders,  and  one 
said,  *Take  him  on  down  the  road.'  Q.  Do  you 
know  who  that  was?  Did  yon  recognize  the 
voice?  A.  Yes,  sir.  Q.  TeU  the  jury.  A.  It 
was  John  Etter,  and  I  didn't  know  the  other 
man  that  went  on  down  the  road,  and  I  could 
see  Etter  then.  He  had  his  hand  raised  in  this 
ptisition  [indicating],  and  I  said,  'John,  drop 
that  guu.'^  He  said,  *■  that  you.  Ed?*  1  said, 
'Yes*;  and  he  took  his  arm  down,  and  I  stood 
there  with  my  gun  Icind  of  pointed  at  him,  and 
about  that  time  there  was  a  shot  fired  down  the 
road,  and  I  took  my  eye  off  of  him,  and  1  saw 
this  fellow  coming  back  kind  of  atopped,  anid 
be  run  up  right  on  the  opposite  nde  of  the  team 
where  I  was,  end  it  loosed  to  me  like  he  waa 
getting  under  the  neck  of  the  horses,  and  so  I 
expected  something  to  happen,  and  so  I  got 
ready,  and  we  commenced  shooting  about  that 
tune.   I  was  ibobtlnc  right  onder  the  hones' 
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necks,  and  I  guess  he  commenced  shootinc 
about  the  same  time.  I  don't  know  which  fired 
first.  Q.  Was  either  of  you  or  the  man  you 
were  shooting  at  wounded?  A.  Yes,  sir.  I 
was  shot  in  the  arm.  Q.  Did  you  afterwards 
see  the.  bullet  taken  from  your  arm?  A.  Yea, 
sir.  Q.  Examine  that  and  see  if  you  can  Iden- 
tify that  buUeL  A.  That  is  the  bullet  taken 
from  my  arm.  Q.  Well,  go  ahead,  and  tell  just 
what  occurred.  Now,  you  testified.  I  believe, 
that  after  you  had  this  conversation  with  Mr. 
Etter  your  attention  was  directed  to  the  shot 
fired  down  the  road.  A.  Yes,  sir.  Q.  When 
did  you  next  see  John  Etter?  A.  Well,  it  was, 
I  suppose,  five  or  ten  minutes  later.  Q.  Did 
you  see  him  while  this  fusUade  of  shooting  was 
going  on  there?  A.  No,  sir.  Q.  Do  yon  know 
where  he  was  at  that  time?  A.  No,  air.  Q. 
Now,  after  the  shooting  waa  over  between  you 
and  Triplett,  what  did  you  next  do.  Sheriff?  A. 
Went  around  to  the  hind  end  of  the  wagon, 
and  aboat  that  time  Mr.  Finley  come  un  and 
wanted  to  know  what  the  trouble  was.  Q.  Go 
ahead.  A.  I  told  him  we  had  a  littie  shooting 
down'there.  I  didn't  know  liow  bad  it  was.  but 
that  I  was  shot,  and  for  him  to  come  on  down, 
and  he  and  Etter  then  come  on  down  to  where 
I  was  at  the  wagon,  and  we  went  on  down  feo 
where  Starr  was.  Q.  When  Etter  come  to 
yctu.  do  you  know  whether  he  was  armed  or  not 
at  that  time?  A.  Yes,  sir.  Q.  Was  he  armed? 
A.  Yes,  sir;  he  was  armed.  Q.  When  did  yon 
next  see  Um?  A.  I  saw  him  right  along  then 
all  the  time,  and  we  went  on  down  to  where 
Starr  was  Uying.  O.  What  was  Mr.  Starr's 
condition?  A.  Why,  he  was  dead.  We  turned 
around  tbea^  and  I  asked  fitter  for  his  fun.  I 
asked  him  If  he  had  a  gun,  and  he  said  he  did, 
and  I  told  him  to  give  ft  to  me,  and  he  give  me 
the  gun,  and  I  handed  his  gun  to  iSz.  Finley. 
My  arm  was  paining  me  con^erahle,  and  I 
give  the  nn  to  Mr.  Finley.  Q.  Can  you  state 
what  kind  of  a  gun  that  was?  A.  It  was  a  32 
Colts  on  about  a  45  frame,  looked, to  be.  Q* 
Examine  that  gun  and  see  if  you  can  identify 
it.  A.  Well,  that  Is  the  same  gun.  Yes,  air. 
About  the  same  kind  of  a  gun,  anyway.  Q.  If 
it  is  not  the  same  gun,  It  Is  the  same  kind  of 
gun?  A.  Yes,  sir.  Q.  What  was  the  condi- 
tion of  that  gun  with  reference  to  being  loaded? 
A.  There  were  two  empty  chambera  Q.  How 
many  toads?  A.  Four  loads  in  it  Q.  What 
did  you  do  with  the  gun  after  Finley  come  over 
and  talked  to  you?  What  did  you  finally  do 
with  the  gun?  A.  Brought  tt  over  here  and 
give  it  to  yon.  Q.  Brought  it  to  me)  A.  Tea, 
sir." 

No  evidence  waa  Introduced  on  behalf  of 
the  plaintiff  in  error.  The  evidence  intro- 
duced by  the  state  therefore  stands  uncon- 
tradicted. There  are  4Hily  two  propositions 
argued  in  the  brief  counsel  for  plaintiff  In 
error, 

[1]  First  counsel  contend  that  the  evidence 
introduced  by  the  state  does  not  support 
the  conviction.  This  question  was  raised  on 
a  motion  for  a  new  trial,  and  it  is  contended 
that  the  court  erred  in  denying  the  same  on 
that  ground.  If  the  erld^ice  Introdnoed  was 
audi  that  a  legitimate  deduction  of  guilty 
could  be  drawn  therefrom,  then  this  court 
would  not  be  Justified  In  reverBlng  a  con- 
Tlction  on  tills  ground ;  the  trial  conrt  bar- 
ing approved  the  verdict  by  declining  to  dis- 
turb It.  Beyond  question  the  plaintiff  in 
error  and  Triplett  were  engaged  In  the  com- 
mlasi(Hi  of  a  crime  at  tiie  time  the  homicide 
occurred.  The  plaintiff  In  error  anwara  to 
hare  bea  the  prime  movw  in  flu  tnnaa«> 
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tlm.  It  wac  be  who  procured  the  introduc- 
tlon  of  the  whisky  in  ^latlxni  ot  the  laws 
of  the  United  States,  it  was  he  who  ar* 
ranged  for  the  team,  and  oontlnned  the  im* 
lawful  asportation  thereof  after  it  had  been 
broustat  into  Oklahoma.  It  was  he  who  d^ 
rected  Triplett  to  march  the  deceased  down 
the  road  to  where  be  was  killed.  After  kill- 
tns  Starr,  Triplett  ran  Immediateljr  baek  to 
wbere  the  sberlfl  had  hold  of  the  team.  and. 
a  fuailade  of  shots  was  fired,  in  whldi  the 
ShwUr  was  wounded.  It  Is  dearly  apparent 
that  these  Tlolators  of  the  law  knew  that 
th^  were  being  stopped  by  the  officers.  Both 
were  aimed.  When  the  plaintiff  in  error 
was  arrested,  a  32  caliber  Colts  pistol  wa9 
taken  from  his  pezs(m.  One  of  the  horses 
had  been  killed  by  a  bullet  of  similar  else. 
There  were  no  empty  shells  in  plaintiff  in 
error's  revolver,  bnt  aniple  opportuolty  had 
occurred  for  the  ejection  and  divositton  of 
sliells,  if  there  had  been  any.  No  one  says 
this  had  not  occurred. 

[2]  The  court  instnuted  the  Jury  that  all 
persons  assisting,  aiding,  and  abetting  in  the 
oommlaslon  of  a  crime  were  guilty  as  prin- 
cipals. We  cannot  say,  from  an  examination 
of  this  record,  that  the  jury  were  not  war^ 
ranted  In  finding  the  verdict  of  guilty.  It 
was  the  exclusive  province  of  the  Jury  to  say 
whether  or  not  the  evidence  tending  to  ee- 
tabli^  the  guilt  of  the  plaintiff  in  error  was 
so  lacking  In  convincing  force  tbat  it  left 
no  doubt  In  the  minds  of  an  Intelligent  and 
discriminating  body  as  to  the  truth  of  the 
charge  set  forth  in  the  Infonnatlon.  In  re- 
viewing a  proposition  of  this  kind,  this  court 
will  not  disturb  the  findings  of  the  jury,  tC 
there  Is  any  evidence  which  tends  reasonably 
to  snpport  the  verdict,  even  though  different 
Inferences  conld  possibly  or  might  probably 
be  drawn  therefrom.  The  Jury's  Judgment 
on  such  questions  is  final.  We  must  be  able 
to  say  that  the  verdict  was  clearly  against 
the  evidence.  If  not,  it  will  be  allowed  to 
stand.  There  is  no  doubt  from  the  evidence 
adduced  that  the  plaintiff  In  error  and  Trip- 
lett had  entered  into  a  conspiracy  to  do  an 
unlawful  act.  and  at  the  time  of  the  homldde 
they  were  carrying  out  that  conspiracy,  and, 
in  order  to  protect  themsdvea  in  their  vio- 
lation of  the  law,  one  officer  was  killed  and 
another  wounded  by  them.  We  are  of  opin- 
ion that  the  Jury  legitimately  concluded  that 
the  plaintiff  In  error  and  Triplett  were  act- 
ing together  in  the  murder,  and  that  the 
Judgment  should  not  be  interferred  with. 
See  Holmes  v.  State,  6  OkL  Cr.  Ml,  119  Pac. 
430,  120  Pac.  800. 

[t]  The  only  other  proposition  urged  is 
that  the  court  erred  in  sustaining  the  motion 
of  the  county  attorney  to  strike  in  connection 
with  a  second  effort  to  secure  a  change  of 
venue.  Counsel  say  in  their  brief  that  they 
are  not  inclined  to  insist  that  the  court  abus- 
ed Its  dlscretlrai  in  refusing  their  first  ap- 
plication. The  compurgators  supporting  the 
appUcatloB  foe  *  ttuaiw*  ot  vonne  were  pro- 


duced  In  open  court,  and  their  testimony 
Ineorporated  In  the  zeoord.  We  are  of  <vId- 
im  that  it  was  ptoftxly  ovezmled.  The  sec- 
ond ^fort  to  procure  a  dumge  of  vmue  oc 
ourred  five  or  six  dajv  later.  wh«t  counsel 
asked  leave  to  raflle  their  original  motion 
and  attach  thereto  nine  additional  affldavita 
in  support  thereof.  These  proceedings  the 
county  attorney  Bought  to  have  stricken  tnm 
the  record,  and  in  this  effort  was  sustained 
by  the  trial  court  There  was  no  showing 
made  nor  attonpted  to  the  eSeet  that  public 
smtimait  against  the  plaintiff  in  error  had 
<dianged  since  the  ^ior  hearing,  nor  was 
there  any  allegation  of  surprise  at  the  teeti- 
mmiy  given  uiKm  the  hearing  of  the  first  ap- 
pllcatl<m. 

We  ai»  of  opinion  that  the  second  pro- 
oeedings  were  addressed  to  the  sound  discre- 
tion of  the  trial  court,  and.  upon  an  examina- 
tion of  the  record,  find  no  abuse  of  discretion 
on  the  part  of  that  oonrt  In  Duckworth  v. 
State,  86  Ark.  867,  Ul  S.  W.  268,  the  proposi- 
tion hMtt  advanced  was  considered  by  the 
Snprane  Court  of  ^■'^ri'^nn.  In  the  opinion 
the  court  said: 

"Wheu  the  oonrt  overruled  the  petition  for  a 
change  of  venue,  the  defendant's  attorney  with- 
drew from  the  case  and  declined  to  have  any- 
thing further  to  do  with  it.  Other  attorneys 
were  selected  by  the  defendant,  and,  after  time 
given  for  consultation  and  preparation,  the  trial 
proceeded.  The  first  step  taken  by  these  attor- 
neys was  the  filing  of  a  second  petition  for 
change  of  venue.  It  waa  to  the  same  effect  as 
the  one  theretofore  passed  upon,  on  the  same 
day,  and  was  supported  by  T.  W.  Carlwk,  W. 
B.  Morrell,  E,  D.  Hays,  and  Dennis  Dalley. 
The  latter  three  were  not  upon  the  former  peu- 
tlon.  The  court  declined  to  hear  this  petition, 
and  overruled  It  without  investigation.  The 
statute  (sections  2317,  2318,  Kirby's  Dlx.)  P«r- 
mits  a  defendant  to  file  a  petition  for  a  cnange 
of  venae  when  be  believes,  for  the  causes  there- 
in mentioned,  tbat  he  cannot  obtain  a  fair  and 
Impartial  trial  in  that  countr,  and  it  requires 
the  petition  to  be  supported  by  affidavits  of  at 
least  two  creditable  persons,  qualified  electors 
and  actual  residents  of  the  county,  not  related 
to  the  defendant  in  any  way.  There  Is  nothing 
in  the  statute  to  hidicate  that  a  defendant  is 
at  liberty  to  continue  filing  petitions  for  a 
change  of  venue  after  one  is  acted  upw.  It 
might  occur  tbat  an  examination  of  ^e  com- 
purftators  would  develop  that  they  had  sworn 
recklessly,  and  yet  the  defendant  might  still  be 
entitled  to  a  further  opportunity  of  presenting 
his  petition,  but  then  be  should  show  that  he 
was  suiprised  by  the  testimony  of  his  compurga- 
tors taUing  to  meet  the  requirements  of  the 
law  and  olier  to  bring  in  others  who  would  sus- 
tain his  position.  In  such  Instances  it  might 
occur  that  a  defendant  would  be  entitled  to  a 
further  hearing  on  his  petition,  and  It  mivht  he 
an  abuse  of  discretion  for  the  court  to  refuse  to 
permit  him  to  further  prosecute  his  right  to 
a  hearing  upon  his  petition  for  change  of  venue, 
when  a  strong  showing  was  made  indicating 
an  injustice  to  him  If  further  opportunity  was 
not  given.  But  no  facts  appeared  entitling  this 
defendant  to  a  second  hearing.  The  drcult 
judge  carefnlly  examined  the  witnesses,  and 
found  that  they  had  failed  to  answer  to  the 
statutory  requirement  of  being  creJitable  per- 
sons in  that  they  had  sworn  recklessly  in  this 
particular.  The  defendant  then  filed  anodier 
I»etition  supported  by  the  affidavit  of  four  per- 
sons (one  of  whom  had  just  been  examined  and 
found  wanting  in  informatiott  as  to  the  matter 
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under  Inquiry),  without  any  showing  of  snr- 
prise  over,  or  explanation  of,  the  failure  of  his 
former  compurgators  to  Bustsin  their  affidavits. 
In  the  absence  of  such  showing,  it  was  proper 
for  the  court  to  disregard  such  petition  and 
treat  it,  as  he  did,  as  matter  merely  for  vex- 
ation and  delay." 

In  Klchola  r.  State,  102  Ark.  266. 148  S.  W. 
ion,  the  same  court,  discussing  the  same 
proposition,  said: 

"Allowing  a  defendant  In  a  criminal  prosecn- 
tioD  to  present  successive  petitions  for  a  change 
of  venue  is  a  matter  of  discretion  with  the 
court,  which  will  not  be  disturbed  on  appeal, 
unlem  abused;  and,  where  a  d^endant  failed  to 
promptly  announce  his  surprise  at  the  incompe* 
tency  of  witnesses  named  in  support  of  a  peti- 
tion, there  was  no  abuse  of  discretion  in  over- 
ruling succeeding  petitions." 

Upon  a  careful  review  of  this  record,  we 
are  of  opinion  that  the  plaintiiX  In  error  bad 
a  fair  and  Impartial  trlaL  There  la  not  an 
Indication  to  the  contrary. 

The  judgment  Is  therefore  aflOrmed* 

DOXLB  and  FURMANf  JJ.,  ooucnr. 


STATE  ex  reL  JONES  v.  DISTRICT  COURT 
OF  TWELFTH  JUDICIAL  DIST.  FOR 
VALLEY  COUZ4TZ  et  aL    (Na  3554.) 

(Supreme  Court  of  Montana.  Nov.  21,  1914.) 

1.  JnOGMENT   (8  275*)— EWTBT  ON  VERDIOT— 

Reservation  ob  Stat. 

Under  Rev.  Codes,  S  6800,  requiring  Judg- 
ment, in  a  jury  case,  to  he  entered,  In  conform- 
ity to  the  verdict,  within  24  hours  after  Its  ren- 
dition, unless  the  court  order  the  case  to  be  re- 
served for  argument  or  further  consideration, 
or  grant  a  stay,  neither  reservation  nor  stay  can 
be  granted  ex  gratia  or  without  adequate  reason. 

[Ed.  Note.-— For  other  cases,  see  Judgment, 
Cent.  Dig.  fi  524 ;  Dec.  Dig.  }  275."] 

2.  Judgment  {|  276*)— Entbt  on  Vkbdict— 
Stat  in  Aid  of  New  Tbiai.. 

Within  Iter.  Codes,  |  C800,  requiring  judg- 
ment to  he  entered  on  a  verdict  within  24  hours. 
Unless  the  court  grant  a  stay,  or  order  the  case 
reserved,  there  cannot  be  a  stay'  in  aid  of  a  new 
trial;  stay  for  that  purpose  being,  under  sec* 
tion  6788,  properly  granted  only  after  giving 
notice  of  intention,' which,  under  section  G796, 
cannot  be  till  after  entry  of  Judgment. 

[Bd.  Note.— For  otlier  cases,  see  Judgment, 
Gent  Dig.  i  624 ;  Deo.  Dig.  {  275.*] 

3.  Judgment  (5  275*)— Entrt  on  Vebdict— 
Hesebvation  fob  Abouuent. 

Within  Kev.  Codes,  S  tiSOO,  requiring  judg* 
meat  to  be  entered,  In  <wnformity  to  the  ver- 
dict, within  24  hours  after  its  rendition,  unless 
the  court  order  the  case  to  be  reserved  for  argu- 
ment or  further  conoid  emtioo,  or  nr&at  a  stay, 
there  can  be  a  reservation  only  where  the  judg- 
ment does  not  necessarily  follow  the  verdict, 
as  in  an  equity  case,  or  where,  after  discharge 
of  the  jury,  the  verdict  is  claimed  to  be  unre- 
sponsive to  the  issues  or  so  ambiguous  or 
informal  that  no  judKinent,  proper  under  the 
issues,  can  be  entered  in  conformity  with  i^ 
so  there  is,  in  no  pro|>er  sense,  a  reservation, 
where  the  case  is  held  up  for  argument  of  the 
collateral  mut(cr,  wlu-tlicr  the  court  could,  of 
its  own  motion,  set  aside  the  verdict  and  giant 
a  new  trial,  on  substantial  grounds,  the  negative 


of  which  Is  clear  under  the  decMons  of  the 

Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Judgment* 

Cent.  Dig.  §  524;  Dec.  Dig.  |  275.*] 

4.  Tbial  343*)— Vebdiot— CoHsmacnoif. 

A  verdict  is  not  to  be  technically  construed, 
but  1b  to  be  given  such  a  reasonable  construc- 
tion as  will  carry  ont  the  obvious  intention  of 
the  jury;  so  that  whil^  in  formal  appearance 
it  be  three  verdicts,  yet  there  being  no  difficulty 
in  understanding  the  jury  intended  to  assess 
damages  at  a  certain  amount,  half  to  be  con- 
sidered actual  damages  and  half  exemplary  dam- 
ages, it  is  sufficient,  as  regrrds  right  to  entry 
of  judgment  in  conformity  Icr  it. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent. 
Dig.  8S  809-812 ;  Dec.  Dig.  {  343.*] 

5.  Mandamus  (|  51*)— GoNTBOLUNa  JuDicsuL 

Action. 

Relief  from  an  order  after  verdict  that  no 
judgment  be  entered,  but  the  case  be  reserved 
for  further  argument  and  consideration,  with  a 
stay  in  the  meantime,  may  be  bad  by  manda- 
mus; the  order  not  being  one  which  the  judge 
might  make  rightly  or  wrongly  according  to  his 
best  Judgment,  but  one  whifih,  under  the  cir- 
cumstances returned  by  him,  he  had  no  author- 
ity  to  make. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cant.  Dig.  M  98-100 :  Dec.  Dig.  g  Bl.»] 

6.  JuDOUVNT   (5   273«)  — Bntet  Nuho  Pbo 
Tunc. 

One  having,  by  an  order  which  the  court 
had  no  authority  to  make,  been  deprived  of  his 
right  to  immediate  entry  of  judsment  on  the 
verdict,  it  will  be  entered  nunc  pro  tana 

[Ed.  Note^For  other  eases,  see  Judgment. 
Cent.  Dig.  H  525-fl41 ;  Dec  Dig.  1  278.*! 

Mandamus  by  the  State,  on  the  relation  of 
Rnth  Jones,  against  the  District  Court  of 
the  Twelfth  Judicial  District  In  and  for 
Valley  County  and  Frank  N.  Utter,  a  judge 
thereof.  Peremptory  writ  ordered. 

Norris  &  Kurd,  of  Great  Falls,  for  relator. 
John  L.  Slaitery.  of  Glasgow,  and  Furcell  ft 
Horsky,  of  Helena,  for  respondents. 

BANNER,  J.  Mandamus  to  compel  the  dis- 
trict coort  of  Valley  count?  and  Frank  N. 
Utter,  as  judge  thereof,  to  vacate  an  order 
staying  the  entry  of  Judgment  upon  a  Terdict 
and  to  order  the  entry  of  such  judgment 
The  uncontrorerted  facts  are  as  follows: 
Buth  Jones  commenced  her  action  In  the 
above  court  against  W.  F.  Shannon  and  Llla 
Shannon,  seeking  damages  for  wrongfully 
and  malldonsly  ejecting  bev  from  a  public 
hotel  conducted  by  them.  Issue  was  joined 
and  the  cause  tried  to  the  court  slttinK  with  a 
Jury.  The  verdict  was  tta  the  plalntur,  and 
H^n  its  return  the  court  ordered  It  to  be 
flled,  but  "ordered  farther  that  no  Judgment 
be  entered,  and  that  the  case  be  reserved  for 
further  argument  and  conslderatton,  and  or- 
dered that  In  the  meantime  a  stay  of  pro- 
ceedings be  had."  This  was  on  July  17, 1914. 
No  judgment  has  been  entered  on  the  verdict, 
because  the  clerk  is  restrained  by  the  order 
last  mentioned,  and  the  court  has  refused  to 
vacate  the  same  notwithstanding  plalntlfTs 
repeated  demanda 

In  his  return  to  the  alternative  writ,  the 
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KBpondent  Judge  Utter  sets  forth  that  the 
order  complained  of  is  not  and  was  not  In- 
tended as  a  tlnal  order  denying  Judgment  In 
any  event,  but  was  an  order  authorized  by 
section  6800,  Revised  Codes,  staying  the  entry 
of  judgment  pending  reservation  of  the  cause 
for  argument  and  farther  consideration ;  ttiat. 
upon  making  the  order,  the  court  requested 
counsel  to  argue  the  question  whether  the 
court  could,  on  Its  own  motion,  set  aside  the 
verdict  and  grant  a  new  trial,  which  ques- 
tion was  argued  by  counsel  on  July  20th; 
that  at  the  conclusion  of  the  argument  the 
court  requested  counsel  to  present  briefs  or 
citations  of  authority  upon  said  question, 
but  no  such  briefs  or  citations  have  been 
furnished  by  either  party. 

[1 , 1]  From  this  return  It  la  perfectly  clear 
that  the  district  court,  believing  the  Jury  to 
hare  wrongly  decided  the  Issues,  stayed  the 
entry  of  judgment  in  an -action  at  law  pend* 
Ing  the  discussion  and  decision  of  a  propo- 
sition which  had  nothing  whatever  to  do  with 
the  form  of  the  verdict,  with  its  responsive- 
ness to  the  Issues,  or  with  its  adequacy  In  any 
respect  to  support  a  judgment ;  and  the  ques- 
tion is  whether  such  an  order  can  be  properly 
made  for  such  a  purpose.  Section  6800,  Re- 
vised Codes,  provides: 

"When  trial  by  Jury  has  been  had,  judgment 
must^  be  entered  by  the  clerk,  fn  conformity  to 
the  verdict,  within  twenty-four  houia  after  the 
rendition  of  the  verdict,  unless  the  court  order 
the  caae  to  be  reserved  for  argument  or  further 
consideration,  or  grant  a  stay  of  proceedings." 

That  tbe  court  may,  under  some  drcum- 
fltancea,  reserve  a  caae  toi  argument  or  grant 
a  stay  of  proceedings  is  not  to  be  denied; 
but  In  view  of  the  fact  that  the  prevailing 
pasty  Is  prima  fade  entitled  to  have  judg- 
ment entered  as  directed  In  the  at>ove  section 
(ConsoUdated  G.  &  S.  Mia  Co.  v.  Struthers, 
41  Mont  G65,  111  Pac  162),  and  that  a 
positive  duty  Is  thereby  imposed  upon  the 
cleric  from  which  be  Is  abeolred,  without 
recourse  by  the  prevailing  party,  pending 
reservation  or  stay,  It  must  be  that  neither 
reeervatioq  nor  stay  can  be  allowed  ex  gratia 
or  without  adequate  reason.  Generally  speak- 
ing, this  is  certainly  true  of  a  stay  after 
judgment,  for  this  court  so  declared  In  State 
eK  rel.  Robinson  v.  Clements,  37  Mont  96, 
94  Fac.  837,  127  Am.  St  Rep.  701.  A  stay 
before  Judgment  is  in  reality  a  more  serious 
matter  than  a  stay  after  judgment  In  this 
connection  a  great  authority  has  said: 

"If  there  is  no  doubt  as  to  %bflt  judgment  Is 
proper,  the  better  practice  Is  to  enter  it  at 
<Hice.  Tim  judgment  may  as  well  be  set  aside 
as  the  verdict.  Therefore  such  proceedings  as 
may  be  appropriate  to  securing  a  new  trial,  or 
any  other  right  of  tbe  losing  party,  can  be  pros- 
ecuted as  advantageously  npon.  granting  a  stay 
of  proceediufB  npon  the  judgment  as  upon  the 
verdict.  Tbe  Immediate  entering  of  judgment 
authorizes  tbe  making  up  of  tbe  judgment  roll, 
and  thus  secures  a  Hen  on  the  judgment  debt- 
or's real  estate.  To  this  security  he  is  at  once 
justly  entitled.  If  tbe  court  delays  in  granting 
it  to  him.  he  may,  during  the  stay  of  proceed- 
ings, be  deprived  of  tbe  fruits  of  bis  litigation.'* 


1  Freeman  on  Jadgmenti,  %  42',  Hntdilnwm 
T.  Btmn.  18  Gal.  60. 

To  tUa  we  may  add:  The  stay  axntOained 
of  was  cmf  essedly  In  aid  of  a  new  trial  con- 
templated by  the  court  upcm  Its  own  motion. 
A  stay  in  aid  of  a  new  trial  Is  properly 
granted  only  after  notloe  of  Inteation  has 
been  given  (Rev.  Codes,  |  6708),  and  notice  of 
Intenticm  cannot  be  given  until  after  judg- 
ment has  been  entered  (Rev.  Codes,  $  6TU(i). 
From  this  it  would  seem  to  follow  (certainly 
in  the  absutce  of  consent)  that  a  stay  before 
judgment  for  aaxAt  a  porpoee  Is  a  legal  impoa- 
siblUty. 

[3]  Nor,  In  any  proper  sense,  can  it  be  said 
that  tbe  "case"  was  reserved  for  argument 
or  further  considwation.  The  "case"  was 
held  up  pending  the  argument  of  a  collateral 
matter  (1  SpdUng,  New  Trial  &  Appellate 
Procedure,  |  14),  upon  a  proposition  no  more 
open  to  question  in  this  state  than  if  it  were 
written  In  unmistakable  language  In  the  Code 
Itself.  We  say  tills  because  It  has  been  re- 
peatedly held  by  tliis  court  that,  while  the 
trial  court  may  refuse  to  receive  a  verdict 
which  is  informal  or  Insufficient  it  may  not 
set  aside  a  verdict  upon  substantial  grounds, 
save  by  granting  a  new  trial  (Morris  v. 
Burke,  16  Mont  214,  3S  Paa  1066;  Harring- 
ton V.  Butte,  A.  &  Pac.  Ry.  Co.,  36  Mont  478, 
93  Paa  640),  nor  grant  a  new  trial  save  npou 
motion  made  In  the  manner,  within  the  time 
and  upon  the  grounds  speclfled  In  the  Code 
(Ogle  T.  Potter,  24  Mont  601,  62  Pa&  920; 
Porter  T.  Industrial  Printing  Co.,  26  Mont. 
170,  66  Pac.  839,  67  Pac.  67;  SUte  ex  rel. 
Stromberg-Mullins  Co.  v.  District  Court  28 
Mont  123.  72  Pac.  412;  Wright  v.  Mathews, 
28  Mont  442,  72  Paa  820;  State  ex  rel.  Walk- 
erville  v.  IHstrict  Court  29  Mont  176,  74 
Pac.  ^4;  Treeland  v.  Edens,  36  Mont  413. 
89  Paa  736;  Canning  v.  Fried,  48  Mont  660, 
139  Paa  448).  After  a  careful  consideration 
of  the  subject  we  are  satisfied  that  a  case 
tried  by  a  jury  may  be  reserved  for  argument, 
under  section  6800  above,  only  when  the 
judgment  does  not  necesQarlly  follow  the 
verdict,  as,  for  instance,  in  equl^  suits,  or 
where,  after  discharge  of  the  jury,  the  ver- 
dict is  claimed  to  be  unresponsive  to  the  is- 
sues or  so  ambiguous  or  informal  that  no 
judgment  proper  under  the  issues,  could  be 
entered  In  conformity  with  it 

[4]  It  Is  argued  by  counsel  for  respondents 
that  the  jury  returned  three  verdicts;  hence 
It  cannot  be  told  what  the  verdict  is,  and  no 
Judgment  can  be  entered  In  conformity  with 
It  As  Indicated  above,  tbe  trial  court  did 
not  make  this  a  basis  for  the  order  com- 
plained of,  and  we  think  properly  so.  In  our 
opinion,  there  was  but  one  verdict;  and 
while  the  formal  appearance  of  it  Justirics 
the  remarks  of  counsel,  the  law  regards  that 
as  certain  which  can  be  made  certain. 

"A  verdict  Is  not  to  be  technically  construed, 
but  is  to  be  given  such  a  reasonable  construction 
as  will  carry  out  tbe  obvious  intention  of  tbe 
jury."  GonscOidated  6.  dc  8.  Wa.  Gb.  t.  Struth- 
ers,  lopra. 
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We  find  no  dUDcalty  In  nndentandlng  tiiat 
the  Jniy  Intended  to  assess  the  damages  at 
fl^.  of  wtalcb  9600  thonld  be  considered 
as  actual  dam^e  and  fOOO  exemplary. 
Whether  any  exemplary  damages  shcmld  have 
been  allowed,  or  whether  the  verdict  as  we 
have  construed  it  Is  aapported  by  the  eri- 
dence,  Is  not  now  the  qnestlom. 

[S]  It  Is  also  contended  by  cmnael  for  r»- 
spondentB  that,  assuming  the  verdict  to  be 
good,  the  court  had  the  ri^t  to  reserve  the 
case  for  argument,  and  Its  action  In  so  d<dng, 
even  If  erroneous,  cannot  be  qneatloned  In 
this  proceeding.  The  mle  that  mandamus 
will  not  Ue  to  control  judicial  adlcm  la  too 
wdl  settled  for  discussion.  The  trouble  bere 
is  that,  if  the  conclusionB  above  announced 
are  correct,  the  order  complained  of  la  wltbln 
a  recognized  exception  which  exists  if  **tt 
appear  by  necessary  legal  dednctl<m  from  tbe 
facts  stated  that  the  aggrieved  party  has  been 
denied  a  right  which  It  was  the  plain  1^1 
duty  of  the  officer  to  grant,  and  wlthoat  his 
proper  discretion  to  refuse."  State  ex  reL 
Davis  T.  IMatrict  Court,  30  Mont  8,  75  Pac. 
516.  It  was  not  an  order  which  the  Judge 
might  make  rightly  or  wrongly  according  to 
his  best  judgment,  but  one  which,  under  the 
circumstances  returned  by  him,  he  had  no 
authority  to  make  at  all.  It  was  analogous 
to  Uie  order  in  State  ex  reL  Bobtnson  v. 
Clements,  enpra,  which  this  court  held  re- 
versible upon  mandamus. 

[II  The  relator  was  entitled  to  have  Judg- 
ment In  conformity  with  the  verdict  from  the 
moment  it  was  entered,  and  she  was  deprived 
of  this  right  by  the  order  complained  ot 
Under  the  rule  adopted  In  Comanche  Mlu. 
Co.  V.  Burnley,  1  Mont  201,  and  since  follow- 
ed (Territory  v.  Clayton,  8  Mont  1,  14,  19 
Pac.  203;  Barber  v.  Briscoe,  9  Mont  841,  345, 
23  Pac.  726;  Parrott  v.  McDevttt,  14  Mont 
203,  206,  36  Pac.  193).  she  Is  entitled  to  have 
such  Judgment  entered  nunc  pro  tunc. 

It  la  ordered  that  a  peremptory  writ  is- 
sue directing  respondents  to  vacate  the  order 
forbidding  the  entry  of  Judgment  in  the  cause 
referred  to,  and  to  direct  the  entry  of  Judg- 
ment in  conformity  with  the  verdict  therein 
as  of  the  date  thereof. 

BBANTLY,  G.  J.,  concnrs.  HOLLOWAY, 
X,  bdng  absent,  did  not  bear  the  argument 
and  takes  no  part  In  the  for^coing  decision. 


KERB  V.  BLAINE  et  aL    (Mo.  8424.) 
(Supreme  Court  of  Blontana.   Nov.  28.  1914.) 

FBAUDULEnr  COHVETAZfCES  (i  25*)— SaU  BT 

Shebift  Uitdkb  Power  in  Chattel  Mort- 

OAOE. 

A  sale  by  a  sheriff  under  a  power  con- 
tained In  a  chattel  mortRafce,  as  authorised  b; 
Rev.  Code*,  f  6769,  not  being  ot  the  nature  of 
a  judicial  aele,  but  of  one  bv  an  auctioneer,  em- 
ployed by  tbe  owner,  is  witoin  section  6128,  de- 
clating  transfers  of  personalty  by  a  person  in 
posseamon  or  contrtd,  and  not  accompanied  by 


immediate  delivery,  fraudulent  agalnat  nibae- 

quent  purcfaasera  in  good  faith ;  and  so  ia  vt^d 
against  a  subsequent  purchaser  from  the  mort- 
gagor, who  had  continued  In  possession. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  1  00;  Dec.  Dig.  | 
2B.*] 

AppoU  from  District  Court,  Oaacade  Coun- 
ty; B.  H.  Bwitt^  Judge. 

Action  by  Alex  Kerr  against  William 
Blaine  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

B.  L.  Bishop,  of  Seattle,  Wash.,  and  D.  A. 
Prior,  of  Great  Falls,  for  appellant  Free- 
man &  Thelen  and  J.  W.  Speer,  all  of  Great 
Falls,  for  reqKmdentB. 

HOLLOWAT,  J.  In  19U,  BU  Wagoner 
executed  a  chattel  mortgage  upon  certain  per- 
sonal pn^erty  to  the  Flrat  State  Bank  of 
Cascade  to  secure  a  dd)t  due  to  the  bank. 
In  June,  1912,  the  ddbt  having  matured  and 
not  having  been  paid,  the  hank  placed  in  the 
hands  of  the  sheriff  of  Cascade  county  a 
certified  copy  of  the  chattel  mortgage  with 
directions  to  him  to  execute  the  power  ot 
sale  contained  in  it  On  June  25th  the  sheriff 
sold  at  auction  certain  of  the  property  de- 
scribed In  the  mortgage.  Of  that  property 
this  plaintiff,  Alex  Kerr,  purchased  18  year- 
lings, 6  cows,  and  1  bull.  In  August  follow- 
ing, Wagoner  sold  these  same  cattle  to  G.  C. 
Chambers,  and  later  in  tbe  same  month 
Chambws  sold  them  to  William  and  Robert 
Blaine;  This  action  in  claim  and  delivery 
was  brought  1^  Kerr  to  recover  the  posses- 
sion of  the  cattle  or  their  value,  alleged  to 
be  ^1,000.  Issues  having  been  Joined,  the 
cause  was  tried  to  the  court  sitting  with  a 
Jury,  resulting  In  a  verdict  and  judgment  in 
favor  of  the  defendants.  From  that  Judg- 
ment,  plaintiff  has  prosecuted  this  appeal. 

Upon  the  trial,  the  evidence  tended  to  show 
that,  when  the  plaintiff  made  his  purchase  at 
the  sale  by  the  sheriff,  he  did  not  take  poe- 
session  of  the  cattle,  but  left  them  in  tbe  pos- 
session and  under  the  control  of  Ell  Wagoner, 
the  former  owner;  that  Chambers  was  a  snh- 
sequent  purchaser  from  Wagoner  for  value 
without  notice  of  plaintiff's  <^im;  and  that, 
likewise,  Blaine  Bros,  were  innocent  purchas- 
ers for  value.  The  theory  upon  which  the 
trial  court  proceeded  was  that  the  sale  by  the 
sheriff  under  the  power  contained  in  the  chat- 
tel mortgage  fell  within  the  provisions  of  sec- 
tion 6128,  Revised  Codes,  and  therefore  there 
were  submitted  to  the  Jury  hut  two  j^nestions: 
(a)  Was  there  an  immediate  delivery  of  the 
cattle  to  Kerr  at  the  date  of  the  sheriff's  sale, 
followed  by  an  actual  and  continued  change 
of  possession  from  Ell  Wagoner  to  plain- 
tiff ;  and  (b)  were  Chambers  and  Blaine  Bros. ' 
purchasers  for  value  without  notice  of  plain- 
tiff's claim-?  The  general  verdict  answered 
the  first  inquiry  In  the  negative,  and  the  lat- 
ter in  the  affirmative;  and  this  api>eal  pre- 
sents only  tbe  question  at  tbe  correctness  of 
the  trial  conrfn  theory  of  tbe  case. 
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The  diattel  nuntgacs  In  onaation  wu  a 

stereotyped  form  In  general  use  In  this  state 
at  tbe  time  It  was  execnteO.  It  prorlded 
tbat  the  mortgagor  might  remain  In  posses- 
sion of  the  mortgaged  property,  snbject,  how- 
ever, to  a  number  of  conttngendes.  It  de- 
fault should  be  made  in  the  payment  of  the 
prlnc^HLl  debt  or  Interest,  or  if  the  mortgaged 
property  shonld  be  attadied  at  ttte  instance 
of  oth»  creditors^  or  If  any  of  it  should  be 
removed  from  Oascade  county  or  concealed 
or  In  any  other  manner  disposed  erf,  orlf  die 
mortgagee  shonld  dean  the  possession  ct  the 
property  necessary  to  the  security  of  its  debt, 
then  the  mortgage  provided  that  the  mort- 
gagee, its  agent  or  attomc^i  or  the  abwlff  of 
Cascade  coun^,  shonld  have  the  right  to  the 
Immediate  possession  of  the  property,  with 
antliorll7  to  sell  the  same  at  publlo  or  private 
sale. 

The  statute  In  force  at  the  time  these 
transactions  occurred  provided: 

"It  is  lawful  for  tbe  mortgagor  of  personal 
property  to  ineert  In  his  mortgage  a  clanM  as- 
thorizing  the.Bherlff  of  the  county  In  which  said 
property,  or  any  part  thereol  may  be,  to  cxe- 
-cute  the  power  of  Bale  therein  granted  to  the 
mortgagee,  his  legal  representative  and  assigns, 
in  wnich  case  the  sheriff  of  sach  county,  at 
the  time  of  default,  at  tbe  request  at  the  mort- 
gagee, must  and  It  la  hereby  made  Ua  duty  to 
advertise  and  sell  the  whole  or  any  part  of 
the  mortgaged  property,  wherever  it  may  be.  in 
the  manner  provided  in  audi  mortgage.**  8eo- 
tion  6768,  Bar.  Oodea. 

Onr  statute  upon  fraudnl«tt  conv^ances 
provides,  among  other  things: 

"Bvery  transfer  of  personal  property  *  *  * 
la  conclusive  presumed,  il  made  by  a  person 
having  at  the  time  the  possession  or  control  of 
tbe  property,  and  not  accompanied  by  an  Imme- 
diate delivery,  and  followed  by  an  actual  and 
■cottttnaed  change  of  possessioQ  of  tbe  things 
transferred,  to  be  fraadnlent,  and  therefore 
void,  against  those  who  are  his  creditors  while 
b«  remains  tn  possessloit  •  •  *  and  SJcalnst 
purchasers  or  uoumbraaeen  in  good  Utn  sub- 
sequent to  tbe  transfer.**  Section  6128*  Bev. 
Codes. 

That  this  statute  does  not  apply  to  a  judi- 
cial sale  Is  apparent  from  Its  very  terms.  A 
"judicial  sale"*  is  one  made  by  order  of  a 
-court,  and  not  by  the  voluntary  act  <^  the 
•owner  of  the  property  involved.  A  sale  under 
A  chattel  mortgage,  such  as  the  one  before 
us,  thon^  made  by  the  sheriff,  can  only  be 
jiade  by  him  and  with  the  consent  of  the 
.mortgagor.  TTuless  such  consent  is  expressed 
in  tbe  mortgage,  the  sheriff  caunt^  by  virtue 
of  his  <tface,  or  otherwise,  interfere  any  more 
than  an  entire  stranger.  Hie  purpoee  of  the 
provision  In  section  6769,  above.  Is  not  to 
oilarge  tbe  powns  and  dnttes  of  tiie  sheriff, 
bat  to  enable  tbe  parties  to  the  chattel  mort> 
-gage  to  require  his  services,  U  t3uj  dtoose 
to  do  so,  and  to  enforce  their  reqaast  when 
mad&  The  sale  by  the  sheriff  under  tbe  pow- 
er conferred  In  the  diatttf  mortgage  In  this 
Instance  did  not  bear  any  anal<«y  to  a  Jndl- 
.dal  8al&  The  mortgagor,  and  not  Om  sheriff, 
datermlnad  irtiethw  notloe  of  mcb  sale 
rsboold  or  sboQld  not  be  given,  tbe  diaraetw 


of  notice,  If  any  was  to  be  given,  and  irtiefiher 
the  sale,  when  made,  should  be  public  or 
private.  Hie  only  duty  devolving  upon  the 
sheriff  when  bis  services  were  donanded  was 
to  "san  the  whole  «■  any  part  of  the  mort- 
gaged prop^ty  *  *  *  In  ttie  mannw  pro- 
vided In  saA  mortgage." 

Prom  the  rule  that  judicial  sales  are  not 
wltbln  the  statutes  which  condemn  sales  of 
personal  properly  not  accompanied  by  an 
Immediate  dellveiy  and  followed  by  an  actu- 
al and  ccmtlnned  change  of  possessttm  of  the 
things  transferred,  authorltieB  may  be  found 
which,  by  a  parity  of  reasonli^,  deduce  the 
conclusion  that  sales  by  trustees  under  pow* 
en  conferred  by  trust  deeds  and  tfmllar  In- 
struments, which  would  include  diattel  mort- 
gages of  the  character  of  the  one  before  us, 
are  also  exempt;  but  such  authorities  pro- 
ceed upon  the  theory  that  It  is  the  publicity 
of  the  judicial  sale  which  exonpts  it,  where- 
as, in  our  Judgment,  it  la  Its  character  as  the 
act  of  the  court  which  takes  It  without  the 
rule,  and  the  question  of  publicity  does  not 
alter  Into  comdderatlQn.  1  Freeman  on  Exe- 
cution, i  161;  Kelly  v.  Hart,  14  Vt  50.  If 
mere  publicity  la  the  determining  factor,  then 
every  sale  by  an  owner  In  possession  of  per- 
sonal property  Is  taken  without  the  statute  if, 
perchance,  he  publishes  the  fact  tbat  he  offers 
Ilia  property  for  sale ;  but  such  is  not  the  law 
nor  Uie  meaning  of  ttie  statute.  The  sale  by 
the  sheriff  in  this  Instance  partakes  much 
more  of  the  characteristics  of  a  sale  by  an 
auctioneer  employed  by  the  owner,  and  such 
sale  la  clearly  within  the  letter  and  q»irit  of 
the  law.  B<«era  v.  Van.  16  Vt  827;  2  B.  O. 
L.  1136. 

But  the  sale  now  In  question  should  be  held 
to  fall  within  the  statute  for  the  stronger 
reason.  The  very  evUs  which  called  forth 
the  rule  against  fraudulent  conveyances  at 
common  law  even  before  it  crystallized  In  the 
original  statute  of  18  Elizabeth,  c.  6,  are  giv- 
en special  pnunlnence  here.  By  permitting 
Eli  Wagoner  to  remain  In  possCHslon  of  this 
property  after  sheriff's  sale,  plaintiff  placed 
Wagoner  In  a  position  where  he  might  have 
secured  credit  upon  the  faith  of  his  owner* 
ship  of  it,  and  did  place  him  In  a  position 
where  he  resold  the  cattle  to  an  Innocent 
purchaser  tot  value  who  had  no  notice  of 
plaintiff's  claluL  Wagoner's  po8sessi<m  was 
prima  fade  evidence  of  bis  ownership  of  the 
catU*.  Ber.  Oodea,  {  796%  subdlvs.  U.  12. 
There  was  not  any  provision  of  law  at  that 
time  for  making  a  public  record  of  the  sale; 
and  when  Ohambera  caused  the  records  to  be 
searched  and  found  only  the  chattel  mortgage 
of  record,  and  it  unsatlsfled,  be  had  tbe  right 
to  indulge  the  further  presninptloa  tbat  title 
to  the  cattle  remained  in  Wagoner  and  that 
the  debt  secured  had  not  been  discharged,  for 
section  5771,  Bevlsed  Codes,  then  In  force, 
required  Uiat,  aa  soon  aa  tbe  obligation  ae- 
cnred  Iv  a  diattel  mortgage  waa  dlachai^mi. 
a  aatlBfaetlon  of  tbe  nMxtgage  algned  by  the 
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mortgagee  most  be  Indorsed  upon  It  or  filed 
with  tbe  county  clerk  and  the  proper  nota- 
tions made  In  the  record,  and  the  presumption 
Is  "that  the  law  has  been  obeyed."  Section 
7962.  Rev.  Codes,  subdlr.  33. 

Holding,  as  we  do,  that  a  sale  by  the  sherlEF 
nnder  a  power  contained  In  a  chattel  mort- 
gage falls  within  the  scope  of  section  6128. 
above,  tbe  conclusion  that  the  trial  court 
properly  confined  the  issues  to  the  two  ques* 
tlons  which  the  Instructiona  cover  foUowa  as 
ot  course. 

The  Judgment  is  aflirmed. 

Affirmed. 

BRANTLT,  G  J.,  and  SANNOB,  3^  ooncar. 


PETERS  T.  ROBERTSON. 
(Supreme  Court  of  Or^on.    Nov.  24,  1914.) 

1.  ElASEMENTS  (8  6*)— PBBSCBIFTION— BlQUI- 
SITKS— "ADVEBSB  USE." 

The  "adverse  use"  which  will  give  title  by 
prescription  to  an  easement  of  way  must  be  con- 
tinued for  the  prescriptive  period,  must  be  ad- 
verse, under  a  claim  of  right,  exclusive,  and  un- 
interrupted, aud  with  the  knowledge  and  acqui- 
escence of  the  owner  of  tbe  servient  estate ;  aud 
where  tbe  use  is  merely  permissive  no  way  by 
prescription  can  be  acquired. 

[£d.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  S!  IS,  20-22,  26;  Dec  Dig.  |  5.* 

For  other  definitions,  see  Words  and  Phrases, 
First  aud  Second  Series,  Adverse  XJat.} 

2.  Easeubnts  (8  36*)— Action  wor  Ihjuko- 
TiON— Evidence— Pbescbiption. 

In  an  action  to  enjoin  detnidant  from  tres- 
passing  upon  and  traveling  across  plaintiff's 
land,  between  bis  own  land  and  a  highway,  ev- 
idence Acid  to  show  that  defendant's  right  to 
cross  was  merely  permissive,  amounting  to  noth- 
ing more  than  a  revo{»ble  Ucense. 

[Ed.  Mote^ — For  other  cases,  see  Basements, 
Cent.  Dig.  IS  77.  78,  88-93;  Dec.  Dig.  |  36.*] 

Department  1.  Appeal  from  Circuit  Court, 
Hood  River  County;  W.  I*  Bradshaw,  Jndge. 

Action  by  Henry  C.  Peters  against  R.  E. 
Bobertson.  Judgment  for  plalntUF,  and  de- 
fendant appeals.  Affirmed. 

This  is  a  suit  to  enjoin  repeated  tres- 
passes alleged  to  have  been  committed  by  tbe 
defendant  by  breaking  plalntUf  s  close,  trav- 
eling to  and  fro  across  the  same,  to  the  In- 
Jury  and  destruction  of  fruit  trees  growing 
thereon,  and  allowing  live  stock  to  enter  up- 
on and  trample  the  ground  and  browse  upon 
bis  orchard.  After  sundry  denials,  the  de- 
fendant asserts  that  he  Is  the  owner  of  land 
adjoining  the  premises  of  the  plaintiff,  and 
then  states: 

"That  defendant  is  owner  of  and  entitled  to 
and  in  possession  of  the  use  and  enjoyment  of 
a  right  of  way  as  and  for  a  wagon  rcmd  and 
other  purposes,  consisting  of  a  atrln  of  land 
about  16^  feet  In  width,  commencing  at  the 
northeast  comer  of  the  Boutheast  quarter  of 
section  7,  township  2  nortb.  range  11  east,  Wil- 
lamette meridian,  running  thence  in  a  westerty 
direction  along  tbe  nortb  line,  and  on  tbe  south 
side  thereof,  over  and  across  said  northeast 
qi'arter  of  the  southeast  quarter  ot  section  7, 


and  continning  on,  over,  and  across  and  alone 

the  north  line,  and  on  the  south  side  thereof,  « 
the  southeast  quarter  of  the  southwest  quarter 
of  said  section  7,  all  in  township  2  north,  range 
11  east,  Willamette  meridian,  to  the  main 
traveled  road  and  public  highway  mnning  akmg 
tbe  west  line  of  the  last  tract  above  described, 
and  being  in  all  a  distance  of  about  160  rods, 
mora  or  less." 

Farther  answering,  the  defendant  alleges 
in  Bubstance  that  he  homesteaded  his  own 
premises  in  WSS,  and  that  they  w«re  not 
nearer  to  any  pnbllc  hl^way  than  about  one- 
half  mile.  Continuing,  be  says: 

"That  defendant  on  or  about  the   year, 

or  some  time  prior  thereto,  entered  into  an 
agreement,  not  in  writing,  with  the  then  own- 
ers of  the  lands,  now  owned  by  plaintiff,  where- 
by defendant  was  to  log  off,  'swamp  out.'  and 
clean  up  and  otherwise  improve  a  strip  of  land 
16'^  feet  in  width  along  the  north  line,  and  on 
tbe  south  aide  thereof,  tbe  lands  now  owned  by 
plaintiff,  to  be  used  by  defendant  for  and  as  a 
wagon  road,  as  a  means  of  ingress  and  egress 
from  bis  lands  to  tbe  public  highway,  all  of 
which  said  improv«nents  were  made  by  de- 
fendant; that  said  right  of  way  is  a  well-de- 
Qned  road,  which  has  been  used  by  defendant 
for  more  than  10  years  last  past" 

He  finally  charges  the  plelntut  with  fenc- 
ing up  tbe  private  road  tLis  described,  and 
avows  cutting  an  opening  in  the  fence,  where- 
by he  might  obtain  access  to  his  easement 
of  passage.  The  reply  traverses  the  answer. 
The  defendant  appeals  from  a  decree  accord- 
ing to  the  prayer  of  the  complaint 

John  Baker,  of  Hood  River,  for  appel- 
lant A.  J.  Derby,  ot  Hood  River,  for  re- 
spondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  It  clearly  appears  that  the  plain- 
tiff and  his  predecessors  In  Interest  owned 
the  Uind  between  the  premises  of  the  defend- 
ant and  the  nearest  highway.  The  testimony 
discloses  that  soon  after  his  settlement  up- 
on his  homestead  the  defendant  began  to 
travel  across  the  intervening  land  to  reach 
tbe  county  road.  The  tracts  he  crossed  were 
first  unimproved,  but  were  afterwards  clear- 
ed and  planted  to  orchard.  No  reservation 
In  any  of  the  deeds  forming  the  plaintltfa 
chain  of  title  was  ever  made  for  a  road,  and 
so  far  as  the  record  is  concerned  the  plaintiff 
has  a  fee-simple  estate  In  the  full  amount 
of  realty  described  In  his  complaint  By  a 
preponderance  of  the  evidence  it  is  disclosed 
that  whatever  privilege  the  d^endant  had 
to  cross  the  land  was  merely  permissive, 
amounting  to  nothing  more  than  a  revocable 
license.  In  Parrott  v.  Stewart,  65  Or.  254, 
261, 132  Pae.  523,  625,  Mr.  Justice  Bean  says: 

"The  adverse  use  which  will  give  title  by  pre- 
scription to  an  easement  is  substantially  the 
same  in  quality  and  characteristics  as  the  ad- 
verse possession  which  will  give  title  to  real  es- 
tate. As  Iq  the  case  of  adverne  possession. 
It  must  be  continued  for  a  long  period;  it  must 
be  adverse,  under  a  claim  of  right.  exclusiTe, 
continuous,  uninterrupted,  and  with  the  knowl- 
edge and  acquiescence  of  the  owner  of  the  estate 
oiit  of  which  the  easement  is  claimed.  •  •  • 
Where  the  use  is  merely  permlsdve,  and  not  ad- 
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verae.  there  b  no  basis  on  vfaldi  a  rigbt  of 
way  by  pTescriptlon  may 

In  the  case  of  Bohrnstedt  Co.  t.  Sebaroi, 
60  Or.  349,  U9  Pac.  337,  Mr.  Justice  Hoore 
quotes  with  approval  the  foUowlng  language 
from  HaU  t.  McUod.  2  Mete.  (Ey.)  98.  74 
Am.  Dec.  400: 

**It  cannot  be  admitted  that  where  the  pro- 
prietor of  laod  has  a  passway  through  it  for 
liis  own  use,  the  mere  permissive  use  of  it  b; 
other  persons  for  half  a  century  would  confer 
upon  tDem  any  right  to  its  enjoyment.  So  Icmg 
as  its  ose  is  merely  permisaiTe.  it  confers  no 
right;  but  the  proprietor'  can  prohibit  its  use 
or  discontinue  it  altogether  at  his  pleasure.  A 
different  doctrine  would  have  a  tendency  to 
destroy  all  neighborhood  accommodation  in  the 
way  of  travel;  for  if  it  were  once  understood 
that  a  man,  by  allowing  a  neighbor  to  pass 
through  his  farm  without  objection  over  the 
pasaway  which  he  used  himself,  would  thereby, 
after  a  lapse  of  20  or  80  years,  confer  a  right 
on  him  to  require  the  passway  to  be  kept  open 
for  bis  l>enent  and  enjoymuiL  a  probibitiiHi 
asainst  all  such  travel  would  iDimediately  oi- 
Bue." 

[2]  In  this  case  it  appears  that  the  defeu^l- 
ant  himself,  lu  a  petition  to  the  county  court 
for  what  Is  commonly  known  as  a  "road  of 
public  easement,"  alleged  that  he  was  using 
the  private  road  mentioned  In  his  answer  "by 
common  consent  of  adjacent  owners  of  land." 
It  also  appears  that  at  the  time  of  the  trans- 
fer of  otitic  under  which  the  plaintiff  claims 
the  defendant  urged  upon  the  grantor  that 
he  should  make  arrangements  with  the  pro- 
spective purchaser  for  a  right  of  way  for  the 
defendant,  which  request  was  declined.  It  is 
undisputed  that  for  some  time  the  plaintlfC 
maintained  across  the  road  In  question  a 
gate,  which  be  kept  under  lock  and  key.  It 
Is  true  he  left  with  the  family  of  the  de- 
fendant a  key  to  the  lock,  but  It  was  with 
the  Injunction  that  the  gateway  must  be  kept 
dosed,  or  permission  to  pass  would  be  de- 
nied. All  this  Indicates  permissive  passage, 
recognized  as  such  by  the  defendant,  and  Is 
inconsistent  nith  title  by  prescription  to  the 
alleged  easement. 

It  seems  that  this  modus  vlvendl  continued 
until  stock  from  the  defendant's  premises 
kept  breaking  into  the  young  orchard  of  the 
plaintiff,  when  it  repented  him  that  he  had 
allowed  the  transit  to  continue  so  long,  and 
thereupon  he  fenced  up  the  right  of  way,  after 
glTlng  the  defendant  notice  that  permission 
to  cross  would  be  withdrawn.  Upon  the  de- 
fendant's persisting  in  breaking  the  fence 
and  passing  over  the  land  afterwards,  this 
snit  was  commenced.  The  great  preponder- 
ance of  the  testimony  la  to  the  effect  that 
the  defendant  never  had  more  than  permis- 
sion to  pass  over  the  land.  This  would  not 
constUnte  the  adverse  user  necessary  to 
establish  title  by  prescription,  however  long 
ccmtlnned.  It  la  conceded  that  be  had  no 
title  by  deed  to  the  right  of  way.  The  cose 
is  within  the  prludplea  announced  in  Par- 
rott  V.  Steward  Bohrnstedt  Co.  v.  Scbaran, 
supra,  and  Btotts     Dlchdel,  130  Pac.  932. 


For  these  reasims,  the  decree  of  Uie  cir* 
cult  court  must  be  affirmed. 

McBRlDE,  0.  J.,  and  MOOBB  and  Mc- 
NARX,  JJ.,  concur. 


McCLAUGHERTY  v.  ROGUE  RIVER  ELEC- 
TRIC CO. 

(Supreme  Court  of  Oregon.    Nov.  10,  1914.) 

1.  Dkath  (8  60*)— Ac?noK  undbs  Emplotebs* 
Liability  Act— Habits  ov  Plaintift— Evi- 
dence. 

In  an  action  under  Employeis'  Liability 
Act  (Act  April  22,  1906.  e,  149)  I  ^  35  Stat 
66  fU.  S.  c5omp.  St.  IBIS,  |  866^.  for  the 
death  of  plaintiff's  son,  evidence  concerning  tbe 
habits  of  plaintiff  as  to  the  drinking  of  intoxi- 
cating liQuors,  being  Incompetent  to  increase  or 
diminish  the  damages  recoverable,  was  properly 
excluded. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  79;  Dec.  Dig,  |  60.*] 

2.  Death  (|  7*)— Action  undeb  Emplotebs' 
Liabujtt  Aot^Natxtbb  and  Fobu— "Sur- 
vival Action." 

An  action  under  Employers'  Liability  Act, 
I  4,  ftnr  tbe  death  of  an  employfi,  is  afcfai  to  a 
Survival  action"  by  an  administrator  ander  L. 
O.  L.  I  880,  and  serves  practically  the  same  pur- 
pose j  though  it  obviates  the  necessity  of  the 
appointment  of  an  administrator,  the  damages 
recoverable  are  not  limited,  and  the  proceeds  ol 
the  judgment  go  direct  to  the  beneflelaiy,  in- 
stead of  to  decedent's  estate. 

[Ed.  Note.— For  other  cases,  see  Death,  Ooit 
Dig.  I  10;  Dec.  Dig.  $  7.*] 

3.  Death  <j  95*)-rBMPLOTEB8'  Liabiutt  Act 
— Dauaoes  Recovebable— "AcroAi,  Loss." 

Within  Employers'  UabllUy  Act,  |  4,  au- 
thorising recovenr  of  the  actual  loss  In  case  of 
death  of  an  employ^,  "actual  loss"  to  a  father 
for  the  death  of  his  son  was  the  net  amount 
which  the  son  would  probably  have  saved  from 
his  earnings  by  his  skill  and  bodily  labor  In  his 
calling  or  profession  during  the  residue  of  his 
life,  had  he  survived,  taking  into  consideration 
his  age,  health,  ability,  habits  of  industry, 
sobriety,  and  mental  and  physical  skill,  so  far 
aa  they  affected  his  capacity  for  eaniing  money, 
or  rendering  services  to  others,  or  accumulating 
property. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  8i  108,  109,  111-116,  120;  Dec.  Dig.  S 
95.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Seriei^  Aetoal  Loss.] 

On  rehearing.  Judgment  of  lower  court 
affirmed. 

For  former  oidnlon,  see  140  Pac  64. 

Porter  J.  Neff.  of  Medford  (Neff  &  Mealey, 
of  Medford,  A.  a  Hough,  of  Grants  Pass, 
and  Carey  ft  Kerr  and  Harrison  Alloi,  all 
of  Portland*  on  the  brief),  for  appellant  A. 
E.  Beamea,  of  Medford,  for  respondent. 

BEAN,  J.  [1]  No  new  question  is  present- 
ed upon  a  reargnment  of  this  cas&  It  is  urg- 
ed with  a  great  deal  of  emphasis  that  the 
trial  court  erred  in  ruling  upon  the  evidence 
and  instructing  the  Jury  In  regard  to  reln- 
tlons  existing  betweffli  the  decedent,  James 
McClaugherty.  and  his  father,  the  plaintiff, 
and  the  habits  and  probable  length  of  life 


•For  other  csms      same  tople  and  section  NUHBBR  in  Deo.  Dig.  A  Am.  Dig.  Kcy-Mo.  Serial  A  Rep'r  Indaxei 
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of  the  beneficiary,  as  bearing  upon  the 
amount  of  damages  recoverable.  The  court 
excluded  evidence  offered  by  the  defendant 
concerning  the  habits  of  the  plalutlfF  as  to 
drinking.  Sudi  evidence  must  be  considered 
as  likely  to  prejudice  the  Jury,  or  as  an  at- 
tempt to  govern  the  amount  of  damages  to 
be  recovered  by  the  probability  of  how  the 
amount  received  as  compensation  for  the 
alleged  injury  vpould  be  expended  by  the 
father.  The  Employers*  Liability  Act  (sec- 
tion 4),  under  certain  conditions,  gives  a 
right  of  action  to  the  father  in  case  of  the 
wrongful  death  caused  by  a  failure  to  con- 
form to  the  provisions  of  the  act,  "without 
any  limit  as  to  the  amount  of  damages  which 
may  be  awarded."  The  statute  does  not  base 
the  light  of  action,  nor  the  amount  of  recov- 
ery, VLpoa  the  moral  excellence  or  standing 
of  either  of  the  benefldariee  named  In  the 
act,  nor  make  the  conduct  of  such  beneficiary 
a  orlterion  either  as  to  such  right  or  amount 
of  recovery.  Such  compensation  slumld  not 
be  Increased  nor  diminished  on  aoconnt  of 
the  character  or  habits  of  the  person  enti- 
tled to  the  same.  Consolidated  Stone  Co.  v. 
Morgan,  160  Ind.  241,  248,  66  N.  £.  696.  The 
evidence  offered  was  properly  excluded. 

In  the  case  mentioned,  under  a  statute  pro- 
viding that  damages  recovered  for  death 
caused  by  negligence  muet  inure  to  the  bene- 
fit of  the  widow  ai^  chUdfCT,  If  any,  testi- 
mony In  r^rd  to  the  habits  and  moral  char^ 
Bcter  of  the  widow  of  the  decedent  was  held 
to  have  been  propeily  excluded.  The  court 
carefolly  stated  the  IsBnea  made  1^  the  plead- 
ings ftnd  Instructed  the  Jury  In  part  as 
follows : 

"The  law  provides  that  if  an  electric  company, 
tranimittiDg  high  voltage  current,  fails  to  com- 
ply with  those  requirements  to  which  I  shall 
call  your  attention,  and  death  afaall  result  from 
such  failnrfL  then  the  electric  company  shall  be 
liable  For  the  damages  actuaU}/  tuttaiMd,  and 
there  shall  be  no  limit  as  to  the  amount  of  dam- 
ages which  can  be  recovered,  excepting,  of 
course,  tbat  the  same  cannot  exceed  the  amount 
sued  for,  nor  can  th^  rawed  the  damages 
actually  sustained." 

After  fully  explalnlns  ttie  prorlslons  of 
the  act,  Uie  court  further  Instructed  the  Jury 
OS  to  Uie  measnie  of  damages,  to  the  ^ect 
that.  If  they  found  for  the  plalntlfC,  he  was 
entitled  to  xecorer  the  same  amount  James 
McClat^erty  would  hare  been  entitled  to 
recover,  had  he  survived,  but  reeelTed  the 
injury,  "under  the  same  circumstances,  and 
In  ooniddering  tbat  question  you  will  take 
Into  oonsldeiatlon  his  age  at  the  time  of  re- 
ceiving the  injury,  his  probable  expectancy 
of  life,  as  shown  by  the  evldeno^  and  his 
earning  capacity,  and  detwmlne  the  amount, 
in  case  you  shall  find  for  the  platottfl." 

[2]  As  we  understand  the  contention  of 
learned  counsel  for  the  defoidant,  although 
upon  this  point  they  do  not  agree,  the  act 
In  (luestion  Is  a  "death"  statute,  and  this 
Is  not  a  surrlval  action.  In  so  far  as  defi- 
nitions are  of  any  asslstence,  we  would  be 
Inclined  to  the  belief  tbat  the  law  partakes 


of  the  nature  of  both.  As  said  by  Mr.  Jus- 
tice Wolverton,  in  Hawkins  r.  Barber,  etc;, 
Co.  (D.  C.)  202  Fed.  341: 

"So  £ar  as  it  gives  a  right  of  action  for  the 
death,  *  *  *  it  is  akin  to  Lord  Campbell's 
Act  •  •  •  This  action  survives  to  the  wid- 
dow  of  the  person  killed,  his  lineal  deseendantt, 
or  adopted  children,"  etc. 

We  quote  from  the  brltf  of  one  of  defend- 
ant's counsel: 

"The  Employers*  Liability  Act  of  1910  Is  not 
a  dependent  statute,  but  a  survival  statute,  and 
is  akin  to  section  8^  L.  O.  L.,  and  section  880, 
L.  O.  L." 

As  stated  In  our  former  opinion,  the  act 
authorizes  but  one  action  for  an  injury  caus- 
ed by  a  violatioa  of  the  law  in  case  of  death. 
Where  there  is  any  one  of  the  beneficiaries 
named  living  and  In  a  position  to  bring  the 
action,  it  cannot  be  brought  by  the  personal 
representative  of  the  decedent,  under  section 
380,  L.  O.  L.  The  act  obviates  the  necessity 
and  expense  of  the  appointment  of  an  ad- 
ministrator for  the  purpose  of  brlnglns  Oie 
action.  Neverthel^  an  action  under  section 
4  of  the  act  takes  the  place  of,  and  aems 
practically  the  same  purpose  as  r^rds  the 
amount  of  compensation  to  be  recoTered  as, 
an  action  by  an  administrator  undw  section 
S80,  save  that  there  Is  no  limit  as  to  the 
amount  The  proceeds  of  a  Judgment  take 
a  different  direction,  not  going  to  ther  estate 
of  the  decedent,  but  direct  to  the  benefldary. 

[3]  The  Instruction  given  to  irtildt  ezcep- 
tlon  is  token  wag  In  substance  the  same  as  the 
one  axqproved  In  Carlson  v.  (X  S.  U  Go.,  21 
Or.  4C0,  28  Paa  487,  whldi  was  an  action 
for  an  alleged  wrongful  deatii,  bxtnutht 
an  administrator  under  section  380,  It.  O.  "L. 
Under  oertsln  drcnmstances  there  m^  adU 
be  cases  brought  by  a  pexsmial  roprooonte- 
tive  under  sectKm  880;  h.  O.  U  (Statts  v. 
Twohy  Bros.,  61  Or.  602,  128  Fac  909),  and 
we  do  not  think  the  Bmployenf  Liability  Act 
indicates  thst  a  different  general  role  as  to 
the  measure  of  damages  should  be  applied 
in  one  kind  of  a  case  from  that  applied  in 
the  other.  If  there  should  be,  it  would  cause 
much  confusloa  As  said  by  former  Justice 
Bean  in  the  Carlson  Case: 

"There  Is  an  inherent  difficulty  In  placing  a 
I>ecuniary  valne  upon  bumaji  life ;  and  in  an  ac- 
tion for  the  wnmgfnl  death  of  a  person,  the 
amount  of  damages  recoverable  moat  depend 
very  much  on  the  good  sense  and  sound  judg- 
ment of  the  jury,  upon  all  the  facts  and  circum- 
stances of  each  particular  case.  The  jury  may 
make  the  estimate  of  damages  themselves,  from 
the  facts  proved,  yet  their  estimate  must  be 
based  upon  the  facte  in  evidence,  and  they 
should  be  properly  instructed  as  to  the  law  ap- 
plicable to  the  facts  before  tikem."  Carlwui  v. 
O.  S.  li.  Co^  21  Or.  450,  467.  28  Fac.  497,  499. 

The  actual  loss,  wittiln  the  meaning  of  sec- 
tion 4  of  the  Employers*  Uablllty  Act,  as 
applied  to  the  facte  In  the  case  at  bar.  Is  the 
net  amount  which  the  decedent  would  prob* 
ably  have  saved  from  his  earnings  by  his 
skill  and  bodily  labor.  In  his  calling  or  pro* 
fesslon,  during  the  r^due  of  his  llf«^  hod 
be  survived,  taking  Into  constdemtlmi  Us 
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Age,  beslth,  abiUt;,  haltits  of  indtiBtiTi  so- 
briety, and  mental  and  physical  ekill,  bo  far 
as  they  affect  his  capacity  for  earning  money 
by  rendering  service  to  others  or  accamulat- 
ing  property.  This  Is  substantially  as  the 
trial  court  gsre  the  law  to  the  jury  in  a  gen- 
eral way.  It  la  not  contended  upon  this  re- 
hearing that  the  instructions  requested  as 
to  the  measure  of  damages  were  strictly  ac- 
curate, or  should  have  been  given.  Carlson 
V.  O.  8.  I/.  Ry.  Co.,  supra;  Holmes  t.  O.  & 
G.  R.  R.  (D.  C.)  6  Sawyer.  291.  TbB  damages 
are  compensatory,  not  punitive  or  exemplary. 
Nothing  can  be  allowed  as  a  solace  to  wound- 
ed fetilngs  or  mental  suffering.  In  fixing  the 
amonut  under  the  very  general  and  Indefinite 
tanguage  of  the  statute,  madh  must  <jt  neces- 
Blty  depeod  upon  the  judgment  of  the  Jury 
upon  the  facts  in  each  particular  case. 

After  a  careful  examination  of  the  record, 
and  a  consideration  of  the  able  argument 
and  briefs  of  counsel,  we  do  not  find  any  xe- 
versible  error  in  the  record. 

The  Judgment  of  the  lower  oourt  wUl  tiieie- 
fore  be  affirmed. 


0R1DG0N  81TRETY  &  OASUAI/FT  00.  T. 

PAULSON  et  nx. 

(Supreme  Court  oJ  Oregon.  Nov.  10,  1914.) 
EteuiTT  (I  44*)  —  Equitable  DEnNSsa  to 

IdtGAL  ACTIO  ff—GB08S-BlU>—Dl8UI8aAI» 
Under  L.  O.  L.  i  890,  providing  that  com- 
plaints in  equity  in  the  nature  of  a  cross-bill 
shall  stay  the  proceedings  at  law,  after  the  snit 
in  equity  has  been  dismissed  the  plaintiff  in  the 
action  at  law  may  proceed  with  his  action,  even 
tfaoucb  an  appeal  from  the  disnilssal  of  the  equi- 
ty suit  is  peiKling. 

[Bd.  Note;— For  other  casei*  see  Bqullr,  Ooit. 
Dig.  H  141-146 ;  Dec.  Dig.  1 44.*} 

Department  2.  Appeal  from  Glrcnit  Goort, 
Ualtnomah  County;  W.  N.  Oateiu,  Judge. 

Action  by  the  <^egon  Surety  ft  CamuU? 
Company  against  A.  S.  Panlaon  and  wife. 
Ju^ment  foi  plalntu^  and  defendanti  ap- 
peal. Affirmed. 

This  Is  an  action  instituted  by  the  plaintiff, 
Oregon  Surety  ft  Casualty  Company,  against 
the  defendants,  A.  T.  Paulson  and  Josephine 
Paulson,  his  wife,  for  the  recovery  of  the 
possession  of  lot  14,  block  6G,  Irvlngton,  in 
the  city  of  Portland,  Multnomah  .county,  Or.* 
and  the  sum  of  |l,000  damages  for  the  deten- 
tion thereof.  The  cause  was  tried  by  the 
court  without  a  jury.  A  Judgment  for  the 
plaintiff  for  the  restitution  of  the  property 
and  for  (680  damage  was  rendered,  and 
the  defendants  appeaL  It  Is  alleged  in  the 
complaint,  among  other  things : 

"That  heretofore  the  said  plaintiff  commenced 
a  suit  hi  the  above-entitled  court,  wherein  said 
plaintiff  was  plaintiff  and  tbe  said  defendants 
and  others  were  defendants;  that  tbe  said  suit 
was  commenced  by  plaintiff  for  tbe  purpose  of 
having  certain  deeds  given  by  defendants  Paul- 
son and  Paulson  declared  mortgages,  and  for 
the  for(!closnre  of  said  mortsa^;  that  said 
deeds  and  mortgages,  among  <^er  real  property, 


covered  and  conveyed  to  said  plaintiff  lot  14, 
block  65,  Irvington,  according  to  the  duly  re- 
corded plat  th«re<tf  now  on  file  In  the  office  of 
the  connty  clerk  of  Multnomah  county.  Oregon, 
and  that  said  real  estate  is  situated  in  tbe  coun- 
ty of  Multnomah  and  state  of  Oregon;  that 
thereafter  such  proceedings  were  had  in  said 
suit  that  said  deeds  were  decreed  and  declared 
to  be  mortgages,  and  a  Judgment  was  entered 
in  said  salt  foredoaing  said  mortgages  and  or- 
dering Bsid  real  estate  and  other  real  estate  to 
be  sold  to  satisfy  plaintiff's  claim  in  said  suit, 
amounting  to  over  $16,000,  and  after  said  judg- 
ment in  said  suit  was  entered  up  the  plamtiff 
caused  execution  to  be  issued  In  said  suit  and 
said  real  estate  and  otber  real  estate  sold  upon 
said  execution  to  satisfy  said  foreclosure  decree, 
and  that  said  real  estate  was  sold  upon  said 
execution  upon  the  9th  day  of  April,  1911,  and 
that  the  plaintiff  was  tbe  purchaser  at  said  sole, 
and  said  real  estate  at  said  sale  was  sold  to  said 
plaintiff,  and  thereafter  said  sale  was  confirmed 
by  tbe  court,  and  a  certificate  of  sale  was  Issued 
to  the  plaintiff  herein  and  delivered  to  it,  and 
it  Is  now  the  owner  and  holder  of  said  certifi- 
cate and  in  possession  thereof;  and  that  said 
plaintiff  is  now  the  owner  and  entitled  to  the 
immediate  poesessioa  of  said  real  estate,  and 
said  defendants  wrongfully  withhold  the  same 
from  said  tfaintlff,  to  Its  damage  in  the  sum  of 
$1,000." 

GRu  deCendanta  filed  an  answer,  consisting 
of  a  general  denial  of  the  allegatlcQid  of  the 
complaint  Claiming  to  be  entitled  to  relief 
arising  out  of  facts  requiring  the  interposi- 
tion of  a  court  at  equity  and  material  to  their 
defense,  tfaey  filed  a  complaint  in  equity  in 
the  nature  of  a  crosa-bUl,  attacking  the  de- 
cree in  tbe  mwtgace  fweclosure.  and  claim- 
ing that  Oregim  Surety  ft  Caaualty  Company 
title  to  tbe  lot  In  trust  for  defendant 
A.  8.  PanlBon.  For  a  statement  of  the  Issues 
Joined  In  that  anlt,  aee  Panlaon  r.  Oregon 
Snrety  ft  Gaaoalty  Co.,  138  Paa  838.  The 
trial  ct  the  atdt  resulted  In  a  decree  in  fhTor 
ct  tbe  Or^n  Surety  ft  Casnalty  Company, 
defendant  therein,  dismissing  the  suit  The 
plaintiff  In  tbe  suit  duly  perfected  an  appeal 
and  filed  a  bond  for  costs  and  disbursements, 
and  also  for  a  stay  of  proceedings  In  tbe 
equity  suit  After  tbe  appeal  had  been  taken 
In  tbe  equity  salt,  tbla  ejectment  action  was 
tried  ovw  the  objections  of  the  defendants, 
A.  S.  Paulson  and  Joeepbine  Paulson. 

Claude  Strahan  and  Frank  Schlegel,  both 
of  Portland,  for  appellants.  H.  B.  Beckett,  of 
Portland  (Wilbur  &  Spencer*  of  Portland,  on 
the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  aa  above). 
The  only  question  raised  upon  this  appeal  by 
the  defendants  is  that  the  court  erred  In 
proceeding  to  hear  and  determine  this  action 
during  the  pendency  of  the  appeal  in  the 
equity  suit  in  the  Supreme  Court  tuder  sec- 
tion 390,  L.  O.  L.,  which  provides,  among 
other  things,  that  tbe  filing  of  a  complaint 
In  equity  in  tbe  nature  of  a  cross-hill  shall 
stay  the  proceedings  at  law.  It  Is  now  the 
settled  procedure  in  this  state  that,  where 
a  suit  in  equity  in  the  nature  of  a  cross-bill 
has  been  filed  for  the  purpose  of  staying  an 
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action  at  law,  sucb  action  is  stayed  until  the 
determination  of  the  suit  in  equity.  How- 
ever, after  the  suit  In  equity  has  been  dis- 
missed, and  an  appeal  taken  from  such  decree 
to  the  Supreme  Court,  the  plalntifC  in  the 
action  at  law  has  a  perfect  right  to  proceed 
In  the  action  and  have  his  case  heard  and 
determined.  The  taking  of  an  appeal  in  the 
equity  case  does  not  operate  as  a  stay  of  pro- 
ceedings in  so  far  as  the  law  action  is  con- 
cerned, where  the  decree  appealed  from  is 
favorable  to  the  plaintiff  in  the  law  action. 
Finney  v.  Egan,  43  Or.  1,  72  Paa  136 ;  Don- 
art  V.  Stewart,  68  Or.  76,  81,  126  Pac  608. 
In  such  cases  the  complaint  In  a  suit  in 
equity  in  the  nature  of  a  cross-bill  and  tor 
a  stay  of  the  proceedings  is  regarded  as  In 
the  nature  of  an  injunction,  which,  when  the 
same  is  annulled  by  a  decree  of  the  circuit 
court,  leaves  the  plalntifF  in  the  law  action  at 
liber^  to  proceed.  The  efficacy  of  any  Judg- 
ment obtained  by  so  proceeding  in  the  ac- 
tion at  law,  if  in  favor  of  the  plaintiff  there- 
in, would  depend  upon  the  result  of  the  decree 
upon  the  appeal  in  the  suit 

We  do  not  need  to  enlarge  upon  the  clear 
enunciation  of  the  reason  toe  tbla  practice 
mode  by  this  court  In  the  caae  of  Donart  v. 
Steward  snpm,  speaking  through  Hr.  Justice 
Moore.  There  was  no  error  In  the  tiial  court 
proceeding  to  ti7  this  action  prior  to  the  de- 
termination of  the  suit  In  equity  npon  ap- 
peal ;  and  aa  the  decree  ot  this  court  In.  tbe 
equity  suit  was  In  favor  of  tiie  (Oregon  Sure- 
ty &  Casualty  Gnnpany,  and  adverse  to  the 
defendants  herein,  tbe  Judgment  is  In  full 
force. 

Finding  no  error  Oiereln,  tbe  same  Is  af- 
firm^. 

HcBRIDB,  a  3.,  and  ISAKIN  and  BUR- 
NETT, JJ.,  concur. 


MOLIMB  T.  POSTLAND  BREWING  CO. 
(Supreme  Court  of  Oregon.  Nov.  24,  1914.) 

1.  Lakdlobd  AMD  Tenant  (tl  208*)— Assignee 
or  LxABK— Leabilitt  to  Lbssob. 

Tbe  aeaiKnee  of  a  lease  becomes  personal- 
ly liable  to  the  lessor  to  fulfill  all  the  obliga- 
tions of  tbe  lease,  for  the  whole  term,  even 
though  he  does  not  take  possessitm;  and  can- 
not release  himself  from  liability  mthout  con- 
sent of  the  lessor. 

[Ed.  Note.— For  other  eases,  lee  Landlord  and 
Tenant.  Cent  Dig.  {{  787,  841-831;  Dec.  Dig. 
S  208.*] 

2.  LANDLOEn  AND  TENANT  (8  231*)— AcTlON 

FOB  Rent  —  Assignee  of  Lease  —  Pbima 

Facie  Cass. 

A  prima  facie  case  of  defendant's  liability 
to  plaintiff  for  rent  as  assignee  of  a  lease  is 
made  by  proof  of  plaiotiff  leasing  the  premises 
to  6.,  defendant's  posseasion  of  the  leased  prem- 
ises, and  its  subsequent  leasing  thereof  to  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  g9  926-934;  Dec.  Dig.  f 
231. *1 


3.  Landlobd  ard  Tbhanx  (I  208*)  —  Ab- 
sionee  of  Lbabb— Gbound  of  Obuqation. 

The  assignee  of  a  lease  becomes  liable  to 
the  lessor  for  the  rent  by  reason  of  privity  of 
estate,  and  not  by  reason  of  occupancy. 

[Ed.  Note.— -For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  737,  821-831;  Dec. 
Dig.  S  208.*J 

4.  Landlobd  and  Tekakt  (|  192*)— Liabzx.< 
ITT  fob  Rent— Bubning  or  pBEMima. 

A  tenant  expressly  covenanting,  witiiout 
limitation  or  reservation,  to  pay  rent  fmr  a  term 
of  years,  is  not  released  from  snch  obl^ation  by 
destruction  of  the  building  by  accidental  fire. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  S§  777.  778,  781,  784-786; 
Dec.  Dig.  I  192.*] 

6.  Landlobd  and  Tenant  (8  281*)  —  As- 
signee OF  Lease— Evidence. 

From  possession  by  one.  other  than  the  les- 
see of  leased  premises,  it  is  presumed  in  favor 
of  the  lessor,  seeking  to  hold  him  for  the  rent 
as  assignee  of  the  lease,  that  he  is  such  as- 
signee; and  the  landlord  is  not  required  in  the 
first  instance  to  prove  more, 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  926-934;  Dec.  Dig.  { 
231.*] 

6.  Landlord  and  Tenant  (|  —  Spb- 

LESSEES— LiABILITT. 

One  in  possession  of  leased  premiTCs  mere- 
ly as  sublessee,  and  not  as  assignee  of  the  lease, 
is  liable  only  to  the  lessee  on  the  sublease,  and 
not  to  tbe  lessor  on  the  original  lease;  there  be- 
ing neither  privity  of  estate  nor  of  contract. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  51  832-834;  Dec^  Dig.  S 
209.*] 

In  Banc.  Appeal  from  Circuit  Court,  Was- 
co County;  W.  L.  Bradshaw.  Judge. 

Action  by  Minnie  D.  Mollne  against  the 
Portland  Brewing  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

This  is  an  action  to  recover  rent  On  the 
26th  day  of  November,  1910,  S.  S.  Greeu- 
halgh  entered  Into  a  written  lease  with  plain- 
tiff for  lots  109,  111.  and  113,  block  54,  of 
Dalles  City,  for  the  term  of  two  years  from 
December  9,  1910,  at  the  agreed  rental  of 
980  per  month.  On  the  18th  day  of  April, 
1911,  Greenhaigh  duly  assigned  said  lease 
to  defendant  and  the  defendant  immediate- 
ly released  the  same  to  Brown  &  Goswlck  for 
the  remainder  of  said  term  by  the  follow- 
ing agreement : 

"Tbis  instrument  made  and  entered  into  this 
18th  day  of  April,  1911,  by  and  between  the 
Portland  Brewing  Gunpany,  hereinafter  called 
the  party  of  the  first  part  and  Brown  &  Go»- 
wick,  hereinafter  called  the  parties  of  the  sec- 
ond part  witnesseth  t  That  whereas,  the  par^ 
of  the  first  part  has  this  day  loaned  to  the  par- 
ties of  the  second  part,  the  sum  of  $1,000,  as 
evidenced  by  the  terms  and  conditions  of  a  cer- 
tain promissory  note  signed  this  day  by  tbe 
parties  of  the  second  part :  Now,  therefore,  in 
consideration  of  said  loan  the  parties  of  the  sec- 
ond part  hereby  promise  and  agree  that  during 
the  period  beginning  with  this  date  and  expir- 
ing on  December  9, 1912,  the  said  parties  of  the 
second  part  will  handle  and  use  exclusively  the 
beer,  both  draught  and  bottled,  to  be  furnished 
by  tbe  parties  of  the  first  part  at  the  customary 
market  prices.  And  in  consideration  of  the 
rental  payments  to  be  made  by  the  parties  of  tbe 
second  part  as  hereinafter  mentioned  the  par- 
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tr  of  Oie  first  part  has  rented  end  leased  and 
does  by  these  preseots,  rent  and  lease  for  the 

Eeriod  of  time  endisfc  December  9,  1912,  the 
uilding*  numbered  109,  111,  and  118.  East 
Front  street.  The  Dalles,  Oregon;  and  as  rental 
for  the  said  buildingB  the  parties  of  the  second 
part  promise  and  agree  to  pay  to  the  said  party 
of  the  first  part,  the  sum  of  $80  per  month  in 
advance  commeneinff  with  the  9th  daj  of  May, 
1911.  It  is  further  nnderstood  and  agreed  be- 
tween the  parties  hereto  that  the  proviaionB 
herein  contained  shall  also  apply  to  the  ex- 
tension of  said  agreement,  which  may  hereafter 
be  entered  into  Dy  the  parties  hereto.  It  is 
further  understood  and  agreed  that  when  the 
above-mentioned  note  shall  be  fully  paid  ac- 
cording to  its  terms  and  conditions  by  the  par- 
ties of  the  second  part  that  the  party  of  the 
first  part  will  make,  execute,  and  deliver  to  the 
parties  of  ibt  second  part  a  bill  of  sale  which 
will  convey  to  parties  of  the  second  part  the  ti- 
tle to  all  the  property  which  the  party  of  the 
first  part  has  this  day  purchased  from  S.  S. 
Greenhalgh,  save  and  except  the  lease  on  said 
buildings  assigned  by  the  said  Greenhalgh.  In 
witness  wher»^  tilie  parties  hereto  have  here- 
unto set  their  hands  and  eeals  this  18th  of 
April,  1911. 

''Portland  Brewing  Co., 
"By  A.  I.  BliU. 

"Party  of  the  First  Part. 
"Brown  ft  Goswick, 

"Parties  of  the  Second  Part" 

On  Oie  21flt  day  ot  Augnat.  1911,  satd 
Bzown  &  Q«nrl(dc  sold  tbslt  interest  in  said 
bnslneas,  and  delivered  the  premises  to  one 
B.  S.  Ward,  paying  defendant  the  balance 
dne  upon  bis  not&  Said  changes  were  made 
witbout  the  consent  or  knowledge  of  the 
plaintiff,  and  defendant  refused  to  pay  plain- 
tiff tlie  rent  from  said  premises  for  whi<fli 
this  salt  is  brongbt  Upon  the  trial  tbe  ver- 
dict of  the.  Jnry  was  in  fbror  of  the  plaintiff 
for  the  whole  anionnt  sued  fOr»  and  defend- 
ant appeals. 

Fred  W.  Wilson,  of  The  Dalles  (R.  R.  But- 
ler, of  The  Dalles,  on  the  brief),  for  appel- 
lant. W.  H.  Wilson,  of  The  Dalles,  for  re- 
spondent 

KAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  The  question  to  be  determined  in 
this  case  relates  to  the  obligations  of  the  as- 
signee of  a  lease.  There  does  not  seem  to 
be  any  conflict  In  the  authorities  bearing  np- 
oa  tbiB  subject.  The  assignee  of  •  lease  la 
bound  to  fnlflU  the  oblations  thereof  ac- 
cording to  the  terms  of  the  lease. 

"It  is  a  well-settled  rule  that,  by  virtue  of 

Erlvity  of  estate  between  the  assignee  of  a  lease- 
old  and  the  lessor,  such  assignee  becomes  pet^ 
sonally  liable  to  the  lessor,  while  he  holds  the 
estate  as  assignee,  for  the  performance  of  the 
lessee's  covenants,  which  run  with  the  lease- 
hold estate."   18  Am.  &  Eng.  Enc  Law,  p.  66a 

To  the  same  effect  Is  this  provision  In  24 
Cyc.  p.  1179: 

"Where  a  lessee  assigns  bis  whole  estate  in  all 
the  demised  premises,  Uic  assignee  Is  liable  to 
the  lessor  for  the  whole  of  the  rent  reserved  in 
the  lease." 

The  same  principle  Is  applied  In  Culver 
V.  Van  Valkenbur^,  60  Or.  447,  119  Pac. 
7S3 ;  Leadbotter  v.  Pewtherer,  61  Or.  108, 121 


Pac.  799,  Ann.  Gas.  1914B,  461.  And  he 
thereby  becomes  the  party  to  the  lease  and 
Is  liable  for  the  whole  term.  Neither  is  pos- 
session thereunder  necessary,  uid  be  cannot 
discharge  himself  from  such  liability  with- 
out the  consent  of  the  lessor. 

[2]  The  first  objection  of  appellant  relates 
to  tJie  motion  for  nonsuit,  and  Is  without 
merit.  Plaintiff  having  leased  the  property 
to  Greenhalgh,  and  the  facts  being  proved  as 
to  defendant^  possession  of  said  leased 
property,  together  with  said  plalntlff*B  Ex- 
hibit 2,  made  a  prima  fade  case  sufficient  to 
be  snhniftted  to  the  jury. 

[t]  As  to  the  fifth  instruction  requested  by 
the  defendant,  the  rule  is  that,  if  defendant 
took  the  assignment  of  the  lease  from  Green- 
halgh or  from  his  assignee,  he  could  not  at 
his  own  option  repudiate  the  obligations  thus 
assumed.  The  assignee  of  the  lease  becomes 
liable  for  the  rent  by  reason  of  the  prlvfty 
of  estate  and  not  by  reason  of  the  occupancy 
of  the  premises ;  and  by  mere  abandonment 
thereof  he  cannot  escape  liability.  24  Cyc. 
1180  (B). 

[4]  The  sixth  requested  instruction  is: 
"If  said  premises  were  destroyed  or  rendered 
unfit  for  occupancy  by  fire,  *  *  *  tite  de- 
fendant would  not  be  liable  for  any  rent 
•  *  •  from  the  time  of  such  fire." 

The  role  is  that.  If  the  tenant  expressly 
covenants  without  limitation  or  reservation 
to  pay  rent  for  a  term  of  years,  be  is  not  re- 
leased from  that  obligation  by  the  destruc- 
tion of  the  building  by  acdd^tal  flre.  Har- 
rli^ton  V.  Watson,  11  Or.  148,  8  Pac  178,  SO 
Am.  Rep.  465,  note.  And  the  instruction  was 
properly  rettised. 

[I]  Requested  instmctlon  11  seeks  to  shift 
tbe  burden  of  proof  w&idi  was  on  de- 
fendant after  possession  by  him  was  estab- 
lished. It  is  said  In  18  Am.  ft  Eng.  Bnc. 
Law,  p.  877: 

"Where  a  lessor  seeks  to  hold  one  found  in 
possession  of  the  land  liable  as  assiniee  for 
rent,  or  on  the  covenants  in  the  lease,  he  is  not 
required  In  the  first  instance  to  prove  the  as- 
signmoit  to  the  party  in  possession,  as  tbe  law 
presumes  that  a  person  other  than  a  lessee 
found  in  possosston  holds  as  an  assignee.'* 

There  is  no  merit  In  tbe  request  for  a  di- 
rected verdict  Instmctitnis  8,  4,  and  6  were 
justified  by  tbe  role  that,  when  a  third  party 
is  in  possession  of  leased  premises  under  the 
lessee,  the  law  presumes  that  they  have 
been  assigned  by  the  lessee  to  such  third 
party.  24  Cyc.  1181. 

[6]  Instractlons  7,  9,  and  10  are  Justified 
by  the  rule  that  If  a  party  Is  not  In  posses- 
sion as  an  assignee  of  the  lessee,  but  simply 
a  sublessee,  he  is  liable  on  the  covenants  of 
the  sublease  to  his  lessor  only,  and  not  on 
covenants  of  the  original  lease;  there  being 
neither  privity  of  estate,  nor  privity  of  con- 
tract. 24  Cyc.  11831  IS  Am.  ft  Eng.  Enc. 
Law,  p.  682;  Culver  r.  Van  Vallrenburgfa, 
supra. 

There  being  no  error  committed  by  tbd 
circuit  court,  the  Judgment  is  affirmed. 
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BIBD  T.  UAYO  et  al. 
(Bapreme  Conrt  of  Oregon.   Deo.  8^  1914.) 

Appbai.  and  Sbbob  a  770*)— Bbxbt— UonOH 

TO  Strike. 

A  motion  to  etiike  out  respondents'  brief 
because  not  filed  in  time  will  be  overrnled  when 
not  filed  within  the  10  days  prescribed  by  So- 
preihe  Court  rule  28  (117  Pae.  xit),  wh«n  no 
Injury  is  sbown. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  8|  8104,  3106,  3107;  Dec 
Dig.  S  770.*] 

In  Banc:  Appeal  from  Circuit  Coort,  CUt- 
Bop  County ;  J.  A.  Eabln,  Judge. 

Action  by  Clara  8.  Bird  ajcainat  Lncretla. 
Mary  Mayo  and  another.  Ji  rom  Judgment 
for  defendants,  plaintiff  appeals  and  movw 
to  strike  out  defendants*  brl^  Uottfln  onx- 
ruled. 

H.  W.  Hogne^  of  Portland,  for  appellant 
John  H.  Hall,  of  Portland,  tot  respfrndokts. 

PER  CURIAM.  Appellant's  brief  was  filed 
September  6,  1918.  By  stipulation  time  was 
granted  respondents  until  January  8,  1914, 
in  which  to  file  their  brief;  but,  without 
getting  any  further  time,  they  did  not  file 
the  brief  until  August  22,  1914.  No  action 
was  takea  by  the  req>ondenta  in  the  mean- 
time to  force  their  appeal  to  hearings  and  no 
motion  was  made  to  strike  the  brief  from  the 
flies  until  October  Ist,  more  than  a  month 
after  It  had  been  filed.  Counsel  tat  respond- 
ents filed  a  showing  that  during  this  time, 
from  Jannaxy  to  September,  he  was  sick  and 
tn  such  a  condition  that  he  was  nnable  to 
do  the  work  of  preparing  the  bri^ 

Rule  23  (117  Paa  lU)  provides: 

"All  motions  must  be  filed  within  ten  days 
after  a  party  or  his  counsel  obtain  knowledge  of 
an  alleged  failare  of  the  adverse  party  or  his 
counsel  to  comply  with  the  requirements  of  the 
statute  or  with  the  rules  of  this  court.  Any 
neglect  to  file  a  motion  within  such  time  will 
be  deemed  a  waiver  of  aU  defectSi  except  mat* 
ters  of  Jarisdiction." 

This  is  not  a  matter  of  jnrlsdlction,  and 
as  both  parties  have  failed  to  comply  with 
the  rules,  and  no  Injury  Is  shown,  the  motion 
to  strike  oat  will  be  overrnled. 


HOAO  V.  WASHINGTON-ORBOON  OOBPO- 
RATION  et  aL 

(Supreme  Court  of  Oregon,    Nov.  10,  1914J 

1.  Exceptions,  Bill  or  (|  18)— Contbnts— 
Whole  Testimony. 

Under  L.  O.  L.  {  171,  providing  that  no 
particular  form  of  exception  shall  be  required, 
but  that  the  objection  shall  be  stated  with  so 
miicb  of  the  evidence  and  other  matter  as  is 
necessary  to  explain  it  and  no  more,  a  purport- 
ed bill  of  exceptions,  which  is  a  full  transcript 
of  the  evidcDce  taken  at  the  trial  consisting  of 


BBPOBTEB  (Or. 

440  typewritten  pages,  Is  not  a  btU  of  enwp- 
tlons  except  as  to  the  motion  for  nonsuit  and 
will  be  considered  only  for  that  purpose. 

__IEd.  Note.— For  other  cases,  see  Bxceptions, 
Bill  of.  Cent.  Dig.  i  13 ;  Dec  Dig.  |  IS.*] 

2.  BxcKPnons,  Bill  ot  (|  2*)— Cowtmitb— 
Statdtobt  Reqdxreuitts. 

li.  O.  li.  i  171,  providing  that  no  paitlea- 
lar  form  of  exception  shall  be  required,  but  that 
the  objection  shall  be  stated  with  so  much  of 
the  evidence  and  other  matter  as  is  necessary  to 
explain  it  and  no  more,  was  not  affected  by  tiie 
amendment  to  Const  art  7,  in  1910  (see  Laws 
1011,  p.  7),  which  provides  among  other  things 
that  either  par^  might  have  attached  to  l£e 
bill  of  exceptions  the  whole  testimony. 

[Bd.  Note.— For  other  cases,  see  Exceptions. 
Bill  of,  Cent  Dfg.  |  2 ;  Dec  Dig.  S  2.*] 

3.  MaSTEB  AlfD  SBBVANT  (I  311*)— INJUBIKS 
TO  SSBVANT— NEOLIOBNCn  OF  StiPEBimxnD- 
XHT— BmPLOTKBS*  LiABIUTT  AOT. 

Under  the  Employers*  Liablltty  Act  (Laws 
1911,  p.  17),  section  2  of  which  provides  that 
the  manager,  superintendent  foreman,  etc,  is 
held  to  be  the  agent  of  the  employer,  hot  does 
not  create  a  liability  upon  the  snperintoidcnt 
or  manager,  an  injured  employd  may  recover 
against  the  employer  for  the  negligence  of  the 
manager  or  snperioteodent  but  not  against  tiie 
manager  or  superintendent  personally. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant  Cent  Dfg.  |  1238;  Dec  Dig.  |  811.*1 

4.  Mastkb  Ann  Ssbvaht  (|  189*)— Innnun 
To  Sbbvant— Mabtsb's  Liabiliti:- Dbixoa- 

TION  OF  DUTT. 

Where  the  manager  and  superintendent  of 
an  electric  company  superintended  the  work  of 
repairing  the  wirea,  and  the  soperintendent  him- 
self turned  on  the  current  while  the  lineman 
was  in  a  place  of  danger,  the  company  is  liable 
for  tbe  superintendent's  act  notwithstanding 
his  claim  that  another  lineman  had  aasumed 
the  responsibility  of  looldDg  out  for  tiie  safety 
of  the  men. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Ser  at.  Cent.  Dig.  H  427-435,  437-448:  Dw:. 
Dl    i  180.*] 

6.  i'BiAL  (I  199*)— Ihstbuctionb— Qobstiohs 
or  IiAW-^^UBsnoH  fob  Coubt. 

In  an  action  for  personal  injuries  to  the 
servant  the  court  should  instruct  the  Jury 
whether  the  action  comes  within  the  BmployeES* 
Liability  Act  (Laws  1911,  p.  1^,  or  under  the 
common-law  rules,  and  not  leave  titat  qoestloo 
for  the  Jury  to  determine. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DiiK.  IS  467-470;  Dec  Dig.  |  199.*] 

6.  MaBTBB  ANO  SKBrVAUT  (I  179*)— IlTJUBIBS 

TO   Sbbvant—Lawb  Govbbnimo— Ehpxat- 

Bs'  Lzabilitt  Act. 

Where  an  employ^  was  Injured  while  re* 
pairing  electric  wires,  the  case  was  clearly  one 
of  work  in  repairing  or  altering  a  structore 
involving  danger  and  came  within  the  provi- 
sions  of  tbe  fiimplojers*  Liability  Act  (Laws 
1911,  p.  IflJ. 

[Ed.  Note.— For  other  cassa.  see  Master  and 

Servant,  Gent  Dig.  864%;  Dec  Dig.  | 
179.*] 

Department  2.  Appeal  from  Circuit  Court 
Multnomah  County ;  Henry  E.  McGinn,  Judge. 

Action  by  Willis  D.  Hoag  against  the 
Washington-Oregon  Corporation  and  others. 
Judgment  for  tlie  plaintiff,  and  def^idants 
appeal.  Reversed  and  remanded. 


•For  other  eases  sm  suds  toplo  and  saotloa  NUHBBB  In  Deo.  Dig.  ft  Am.  Dig.  Ksj-No.  Bsrias  *  Bep'r  InSaui 
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In  July,  1912,  plaintiff  was  a  Unenum  for 
the  defeodant,  being  at  work  on  Its  lln«  near 
Comelina,  Wasliinston  county,  Or^  ander  tbe 
direction  and  supervision  of  W.  B.  Turner,  its 
general  manager,  and  Art  GUmore,  its  super- 
intendent. The  current  of  electricity  had 
been  turned  off  for  said  repair  work.  The 
complaint  states  that,  while  plaintiff  was  en- 
gaged in  said  repair  work,  the  high  tension 
current  was  turned  on  the  wires  without  no- 
tice to  him,  by  which  he  was  badly  burned 
and  disfigured ;  that  the  said  Turner  and  Gil- 
more  caused  the  said  current  to  be  turned  on 
said  wires  well  knowing  the  danger  of  plain- 
tiff's situation.  Plaintiff  sued  the  said  Tur- 
ner and  Gllmore  jointly  with  the  said  com- 
pany. Upon  the  trial  the  court  Instructed  the 
jury  that,  If  they  fotmd  the  case  was  one 
where  the  liability  of  defendant  was  control- 
led by  the  Employers'  Liability  Act  of  1910, 
they  should  apply  that  law  exclusively  without 
reference  to  the  common-law  liability ;  but,  if 
they  found  that  law  did  not  apply  to  the 
case,  they  should  apply  the  principles  of  the 
common  law,  and  he  instructed  them  as  to 
the  interpretation  of  the  statute  and  as  to 
the  rules  of  the  common-law  liability.  The 
Jury  found  in  favor  of  plaintiff  for  $30,000. 
From  a  judgment  thereon  defendant  appeals. 

Oharles  A.  Johns,  of  Portland,  toA  P.  O. 
SaUivan  and  SI  A.  lAnghome,  both  of  Ta- 
coma.  Wash.  (Claude  If.  Johns,  of  Portland, 
on  the  brief),  for  appellante.  A.  B.  Olark,  of 
Portland  (Roscoe  V.  Hunt,  of  Portland,  on 
the  brief)*  for  respondent. 

flAKIN,  J.  (after  stating  tbe  facts  as 
above).  [1]  We  find,  first,  that  the  book  in 
the  record  labeled  "Bill  of  Exceptions"  Is  the 
full  transcript  of  the  evidence  taken  at  the 
trial  and  certified  by  the  judge.  It  consists 
of  about  440  typewritten  pages,  and  is  not 
such  a  bill  of  exceptions  as  is  contemplated 
by  section  171,  L.  O.  L.,  or  by  the  rules  of  the 
conrt.  Upon  this  question  see  the  cases  cited 
under  section  169,  L.  O.  L.  As  already  stated 
In  State  v.  Murray,  U  Or.  413,  S  Pac  66,  and 
In  Eaton  t.  O.  B.  &  N.  Co.,  22  Or.  488.  80  Pac. 
Sll,  this  conrt  lays  down  the  rule  as  to  what 
constitutes  a  proper  bin  of  excelitlons.  It 
mi^  be  stated  in  narrative  form,  such  as 
there  le  testimony  tending  to  prove,  etc.,  and 
need  not  be  prolonged  by  question  and  an- 
Bwer,  objections  and  a^ument  of  counsel. 
Section  171,  Ifc  O.  L.,  provides: 

"The  objection  shall  be  stated  with  so  much 
of  the  evidence  or  other  matter  as  is  necessary 
to  explain  it,  but  no  more." 

[2]  And  this  rule  still  obtains  and  Is  not  af- 
fected by  the  1810  amendment  of  article  7  of 
the  Constitution  (see  Laws  1011,  p.  7).  Many 
cases  come  to  this  court  in  which  the  bill  of 
exceptions  is  the  full  transcript  of  the  testi- 
mony. Tma  court  has  taken  great  pains  to 
explain  this  matter,  but  many  lawyers  have 
either  not  seen  the  decisions  or  carelessly 
•ent  up  the  whole  testimony  without  a  formal 
bm  of  eJCc^moDB.  See  Willis  et  aL  t.  Horti- 


cultural Fire  Belief  of  Oregon.  137  Pac.  761; 
Bigelow  V.  Columbia  Gold  Mining  Co.,  64  Or. 
452, 103  Pac.  66, 1007;  Oldland  v.  Or.  Coal  & 
Nav.  C^.,  66  Or.  346,  99  Fac.  423,  102  Pac. 
596;  Hahn  v.  Mackay,  63  Or.  100,  126  Pac 
12,  991;  Keady  v.  United  Bys.  Co.,  67  Or. 
325, 100  Pac.  658,  lOS  Pac.  197 ;  West  v.  Mo- 
Donald,  67  Or.  651, 136  Pac.  650;  Utscher  v. 
Alexander,  68  Or.  369,  136  Pac.  847;  Nation- 
al Council  of  Knights  and  Ladles  of  Security 
V.  McGinn,  138  Pac.  493.  The  bill  of  excep- 
tions is  Intended  as  an  aid  to  the  court  In 
finding  the  particular  facts  bearing  upon  a 
certain  exception.  The  court  has  often  pro- 
tested that  It  will  not  read  such  a  mass  of 
testimony  in  an  investigation  of  on  assign- 
ment of  error.  The  pretended  bill  of  excep- 
tions in  this  case  Is  not  in  any  sense  such  ex- 
cept as  to  the  motion  for  nonsuit  and  we  will 
Ignore  it  for  any  other  purpose. 

The  Instructions  of  the  court  include  the 
construction  of  the  Employers*  Liability  Act 
of  1910  (Laws  1011,  p.  16).  So  far  as  it  Is  not 
dependent  upon  the  bill  of  exceptions  we  will 
discuss  the  instructions  In  the  light  of  the  is- 
sues. The  action  must  be  considered  as 
brought  and  to  be  determined  under  that  act. 
The  Issues  tender  no  suggestion  that  could  be 
treated  under  the  common-law  liability. 

[S]  As  to  the  motion  for  nonsuit,  the  stat- 
ute of  1910  gives  a  remedy  against  contrac- 
tors, etc..  and  only  contemplates  a  liability 
against  employers.  Section  2  of  the  act  pro- 
vldes  that  the  manager,  superintendent,  fore- 
man,  etc.,  In  charge  or  control  of  the  work 
shall  be  held  to  be  the  agent  of  the  employer, 
and  the  act  does  not  create  a  liability  upon 
the  superintendent  or  manager.  This  is  de- 
cided in  Lawton  v.  Morgan,  Flledner  St  Boyoe^ 
66  Or.  292, 131  Pac.  314. 134  Paa  1037,  where 
it  is  said  by  Justice  Moore : 

"It  is  evident  that  an  employer,  whether  own- 
er, contractor,  or  Babcontractor,  who  Is  engag- 
ed in  the  construction  of  a  builulng,  la  the  only 
party  defendant  In  an  action  to  recover  dam- 
ages.** 

But  the  manager  or  superintendent  Is  to  b« 
held  the  agent  of  the  employer. 

[4]  In  this  case  the  taming  on  of  the  cur- 
rent is  admitted  by  appellant  to  be  ttae'proxl- 
mate  cause  of  the  Injury,  and  Gllmore,  the 
superintendent,  actually  turned  on  the  cur- 
rent The  manager  and  superintendent  were 
both  on  the  ground  supervising  the  work,  and 
should  have  looked  after  any  matter  where 
there  was  danger  or  risk  to  the  lineman; 
and  they  cannot  excuse'themselves  by  saying 
that  another  lineman  assumed  that  ref^onsi- 
bllity  and  thus  relieve  themselves.  The  com- 
pany was  responsible  for  such  negligence,  and 
the  evidence  was  sufficient  to  go  to  the  jury 
on  that  Question ;  and  the  motion  for  a  non- 
suit was  properly  denied  as  to  the  company. 

[6]  The  principal  instruction  which  we 
may  consider  relates  to  the  appllcatbrn  of  the 
1910  statute.  The  trial  judge  in  Instructing 
the  jury  dlacusBed  tbat  Isw  at  great  length. 
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This  case  evidently  comes  within  that  act, 
and  It  was  the  duty  of  the  court  to  Instruct 
the  Jury  as  to  Its  application.  Reading  the 
law  at  length  to  the  Jury  was  likely  to  In- 
volve them  In  the  determlnatlOT  of  ques- 
tions not  relating  directly  to  the  Issues.  If 
any  Issues  disclosed  a  liability  that  did 
not  come  within  this  statute,  the  court  should 
have  pointed  It  out  to  the  Jury  and  given  In- 
structions In  relation  thereto.  The  court  in 
the  trial  of  the  case  fell  Into  the  error  men- 
tioned In  Schulte  v.  Pacific  Paper  Co.,  67  Or. 
S34,  135  Pac  527,  136  Pac.  5,  which  was  not 
decided  until  after  this  case  was  tried.  The 
Jury  was  left  to  apply  the  law  of  1910  if  It 
desired  and  to  determine  for  itself  to  what 
extent  it  applied  to  the  case.  This  Judg- 
ment must  be  reversed  upon  the  authority  of 
the  Schulte  Case  and  remanded  for  new  trial. 
The  statute  provides  that  an  employer  hav- 
ing charged  any  work  involving  risk  or  dan- 
ger to  employfis  shall  use  every  precaution 
practicable  for  the  safety  of  life  and  limb, 
and  the  manager  and  superintendent  in 
charge  or  control  of  the  work  shall  be  held 
to  be  the  agent  of  the  employer.  That  Is  a 
brief  statement  of  the  liability  leaving  out 
all  verbiage  not  applicable  to  this  case.  The 
court  instructed  the  Jury  as  to  the  common- 
law  liability  of  the  defendant  company,  and 
weat  Into  detail  as  to  three  elements  ot  the 


common-law  liability,  namely,  the  fellow- 
servant  rule,  the  assumed  risk,  and  contriba- 
tory  negligence;  but  those  elements  are  de- 
fenses in  a  common-law  action,  and  are  af- 
fected by  the  statute  of  1910.  The  first  two 
elements  are  entirely  eliminated  by  the  stat- 
ute, and  the  one  modified;  but  the  instruc- 
tions of  the  court  wholly  fall  to  enlighten  the 
jury  B3  to  what  facta  would  take  the  case  ont 
of  the  statute,  and  the  Jury  was  left  entirely 
In  the  dark  on  that  question.  In  any  eveat, 
It  was  his  duty  to  control  them  on  the  issaea 
and  the  law  applicable  thereto,  and  not  to 
leave  them  to  say  what  questions  were  un- 
der the  common  law  and  what  evidence  was 
applicable  thereto. 

[8]  The  case  was  clearly  a  case  of  an  own- 
er doing  work  of  repairing  or  altering  a 
structure  involving  danger,  and  came  under 
the  statute;  and  whether  proper  care  and 
precaution  were  used,  or  contributory  Di- 
ligence was  establlsbed  as  an  element  affect- 
ing the  amount  of  damages,  should  have  been 
presented  to  the  jury. 

The  Judgment  is  reversed  and  the  cause 
dismissed  as  to  Turner  and  Gilmore,  and 
remanded  for  such  further  proceedings  ai 
may  seem  proper. 

McBRIDB,  a  3^  and  BBAN  and  BDB- 
NBTT.  33^  ooneor. 
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(No.  S882.) 

(Snprou  Court  ttf  Okkhonw.  Not.  24*  IMA.) 

fSyliaiut  hv  the  Court.} 

1.  Evidence  (g  397*)  —  Pabol  Evidence  — 
Wbitten  Costbact. 

In  the  absence  of  accMent.  fraud,  or  mis- 
take of  fact,  parol  evidMiee  ia  not  admlaaibk  to 
varj  the  terms  plainly  expressed  in  a  written 
contract. 

fEd.  Note.— For  otber  canes,  see  Evidence, 
Cent.  Dig.  H  176^-1766;  Dec.  Dig.  |  897.*] 

2.  Contracts  (8  94*)— WsimH  Oontbaot  — 
BiKDiNo  Effect. 

A  person  signing  an  instrument  is  presumed 
to  know  its  contents,  and  one  in  possession  of 
his  fiicultlea  and  able  to  read  and  having  an  op- 
porttinlt;  to  read  a  ooatiact  which  be  signs,  if 
he  neglects  and  fails  to  do  so,  cannot  escape  its 
legal  liability,  for  the  reason  that  at  the  time 
EaJse  representations  were  made  to  the  effect 
tbat  the  writing  contained  the  verbal  under- 
atandine  of  the  parties. 

(Ed.  Note.— For  other  cases,  see  Oontncts, 
Cent.  Dig.  H  420-430.  116071164.  U66;  Dec. 
f  04.*] 

Err(»:  tnm  County  Court,  Rofsrs  Oonnty ; 
H.  Tom  Knisht, 

Action  by  the  Colonial  Jewelry  Company 
against  J.  W.  Bridges.  Jodgmcot  tor  de- 
fendant, and  plaintiff  tnrlngB  wror.  Revers- 
ed and  rendered. 

A.  F.  Hood,  of  Olaremore,  and  PhlUp  E. 
Winter,  of  Oklahoma  City,  for  plalntUI  In  er- 
ror. H.  Jennings,  oC  Glaranoie,  for  defend- 
ant In  error. 

LOOFBOUBROW,  J.  Plaintiff  In  error, 
platntur  below,  commenced  tbis  action 
against  the  defendant  before  a  jnstiee  of  the 
peace  in  Rogers  county,  Okl.  After  a  verdict 
and  Judgment  against  plaintiff,  an  aiq>^ 
was  bad  to  the  comity  ceort  of  Rogers 
county. 

The  petition  alleged  the  execution  of  a 
written  contract  between  the  plaintiff  and 
defendant,  whereby  the  defendant  purchased 
certain  Jewelry  from  the  plaintiff.  The  con- 
tract bears  upon  its  face  the  following  terms : 

"Terms  of  Payment.  Long  Time  if  Closed 
by  Acceptance.  The  amonnt  of  tbis  order  is 
payable  in  six  equal  installments,  due  two,  four, 
six,  eight,  ten  and  twelve  months  from  date  of 
invitee,  provided  purchaser  sends  ns  promptly 
on  arrival  of  Jewelry  his  six  acceptances  for 
amounts  and  time  of  payments  payable  to  our 
order  at  Oklahoma  City,  Oklahoma. 

"Cash  Discount.  If  acceptances  are  not  sent 
ns  as  above,  terms  are  cash.  8  per  cent,  dis- 
count if  paid  in  fuU  promptly  on  arrival  of 
Jewelry." 

The  defendant  answered :  First.  By  gener- 
al denial.   Second : 

"Defendant  admits  that  he  signed  a  contract 
for  certain  goods  with  the  plaintiff,  but  states 
the  facts  to  be  that  he  signed  s^d  contract  un- 
der the  false  representanon  of  the  representa- 
tive of  the  plaintiff  that  there  was  to  be  no 
paymoit  made  for  said  goods  until  the  expira- 
tion of  one  year,  and  tbat  the  representative 
of  plaintlfl  read  said  contract  to  defendant,  but 
tbat  in  so  reading  be  misrepresented  the  con- 


tents of  said  contract,  and  Aat,  relying  upon 

the  representation  of  the  said  representative  of 
BaiA  plaintiffs  that  such  were  the  terms  of  the 
contract,  and  no  other,  he  did  not  read  over 
said  contract  and  signed  same  with  the  full 
uuderstaDding  and  belief  that  such  were  the 
terms  of  said  contract," 

— and  third: 

"That  nothing  was  said  to  defendant  as  to 
signing  any  acceptances,  and  that  in  fact  he 
knew  nothing  of  said  acceptances  until  the 
goods  were  delivered,  when  he  found  same  with 
Invoice  with  the  goods,  whereupon  he  refused  to 
accept  said  goods  and  so  notified  the  plaintiffs, 
and  further  notified  plaintiffs  that  he  would  not 
accept  said  goods." 

In  January,  1911,  the  county  court  over- 
mled  a  demurrer  to  said  second  and  third 
paragraphs  of  the  answer,  to  which  ruling 
the  plaintiff  excepted.  PlaintHTs  reply  con- 
sists of  a  general  denial.  The  trial  resulted 
in  a  verdict  and  Judgment  for  the  def^dant, 
from  which  the  plaintiff  appeals. 

The  plaintiff  assigns  as  error  the  overrul- 
ing of  the  demurrer  to  the  second  and  third 
paragraphs  of  the  answer;  second,  error  In 
overrultng  motion  for  new  trial;  third,  er- 
ror in  refusing  to  direct  a  verdict  for  the 
plaintiff ;  fourth,  error  in  admitting  evidence 
on  the  part  of  defendant  in  support  of  the 
second  and  third  paragraphs  of  defendant's 
answer,  each  of  which  InTtAves  the  same 
Question  of  law. 

The  defendant  was  a  merchant  at  Catoosa, 
and  testified  that  he  understood  the  English 
language,  and  tbat  he  could  read  and  write; 
that  he  did  not  read  the  contract,  which  he 
admitted  signing;  be  says  that  his  eyes  were 
not  good,  that  he  didn't  care  to  take  the 
time  to  read  the  contract,  and  that  he  bad 
the  agent  of  the  plaintiff  read  the  contract 
for  him. 

[1 , 2]  The  Identical  questions  presented  by 
the  record  in  this  case  have  heretofore  been 
determined  by  this  court,  and  these  two 
propositions  are  settled  beyond  controversy: 
First  Where  a  person  signs  a  written  con- 
tract. If  be  Is  In  possession  of  his  faculties, 
able  to  read,  a  mere  false  representation  to 
such  a  persqn  that  the  writing  contains  their 
verbal  understanding  is  not  the  fraud  con- 
templated upon  which  parol  evidence  may  be 
admitted  to  alter  or  vary  the  terms  of  a  writ- 
ten instrument.  Second.  The  execution  of  a 
contract  In  writing  supersedes  all  the  oral 
negotiations  or  atlpulaUons  concerning  its 
terms  and  subject-matter  which  preceded  or 
accompanied  the  execution  of  the  Instrument, 
In  the  absence  of  accident,  fraud,  or  mistake 
of  facts,  and  any  representation  made  prior 
to  or  contemporaneous  with  the  execution  of 
the  written  contract  is  inadmissible  to  con- 
tradict, change,  or  add  to  the  terms  plainly  ' 
incorporated  Into  and  made  a  part  of  the 
written  contract.  See  McNlnch  v.  Northwest 
Thresher  Co.,  23  Okl.  386.  100  Pac.  524,  138 
Am.  St  Bep.  808 ;  Liverpool  &  L.  &  G.  Ins. 
Co.  V.  Blctiardson,  11  OkL  Q70,  60  Pac.  930 ; 
Garrison  r.  Kress,  19  Okl.  483,  81  Pac.  1130 ; 
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Guthrie  A  W.  R.  Co.  t.  Rhodes.  19  Okl.  21,  91 
Pac.  1119,  21  L.  R.  A.  (N.  S.)  490;  Herron  t. 
M.  Bumeley  Co.,  29  Okl.  817,  116  Pac.  052. 
The  plaintiff's  demurrer  to  the  answer  ebould 
have  be«i  snstalned.  The  trial  court  erred 
In  admitting  testlnumy  In  support  ct  the  sec- 
ond and  third  paragraphs  ct  the  answer,  and 
under  the  evidence  a  peremptory  instruction 
should  have  been  given  in  favor  of  the  plain- 
tiff. 

The  Judgment  of  the  trial  court  Is  reversed 
and  rendered.  All  the  Justices  concur,  ex- 
cept KANB,  O.  3.,  absent  and  not  participat- 
ing. 


SNOW  V.  SMITH  et  aL   (No.  S833J 
(Supreme  Court  of  Oklahoma.  Nov.  24,  1914.) 

(Byllaiua  6j/  the  Court.) 

1.  Appsal  and  Ebbob  (I  260*)— Habeas  Cob- 
pus  (H  SS,  113*)— Habuless  fiBBO»-Cns- 

TODT  of  CBUD— iiVIDSNCB  IN  REBUTTAIi. 
During  the  trial  of  this  caBe  by  the  court, 
the  defendant  gave  certain  evidence  which  was 
competent  but  not  highly  material,  and  which 
reflected  diaadvantageoudy  npcm  the  plaintiff. 
Kvidence  was  offered  by  plaintiff  in  rebuttal, 
and  the  court,  while  not  specifically  refuaing  the 
same.  Stated  that,  in  conBiderlng  the  case,  he 
would  treat  this  evidence  of  defendant  as  spe- 
cifically denied  and  contradicted  by  plaintiff. 
This  was  error,  A  party  is  entitled  to  intro- 
duce his  rebuttal  evidence,  thus  bringing  the 
same  into  the  case,  so  that  it  can  be  preserved 
and  broDght  under  review  In  case  of  an  appeal. 
But  in  this  case  it  will  not  work  a  reversal: 
First,  because  no  specific  exception  was  taken 
to  the  action  at  the  time ;  second,  because  un- 
der the  facts  the  error  was  harmless. 

fKd,  Note.~Por  other  cases,  aee  Appeal  and 
Error,  Cent.  Dig.  §|  1503-1515:  Dec.  Dig.  I 
260:*  Habeas  Corpus,  Cent.  Dig.  {|  77,  78, 
102-115  :  Dec.  Dig.  gS  85, 113.*] 

2.  Habeas  Cobpus  {S  85*)— Custodt  op  Child 
— SumciKNCT  OF  Evidence. 

Under  the  facts  of  this  case,  discussed  in 
the  opinion,  the  court  was  right  in  refusing  to 
give  the  custody  of  a  minor  child  to  its  father. 

[Ed.  N'ote.— For  other  cases,  see  Habeas  Cor- 
pus. Cent.  Dig.  f§  77,  78 ;  Dec.  Dig.  {  85.*] 

ConunlBsioners'  Opinion,  Division  No.  2, 
Error  from  Superior  Court,  Pottawatomie 
County;  Geo.  C.  Abernathy,  Judge. 

Habeas  corpus  by  Henry  A.  Snow  against 
Melton  Smith  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Roscoe  G.  Arriogton  and  J.  L.  Arrington, 
both  of  Tecnmseb,  for  plaintiff  in  %rror.  8. 
P.  Freellug,  of  Shawnee,  for  defendants  in 
error. 

BREWER,  C.  The  plaintiff  in  error,  Hen- 
ry A.  Snow,  sued  out  a  writ  of  habeas  cor- 
pus for  the  purpose  of  obtaining  the  custody 
of  his  minor  son,  a  boy  between  six  and  seven 
years  old  at  the  time  of  the  suit.  Melton 
Smith  and  Mary  Smith,  the  child's  maternal 
grandparents,  and  Roda  C.  Bean,  its  natural 
mother,  were  made  respondents  In  the  suit 
There  are  many  pages  of  evidence  brought  to 


this  court,  all  of  which  we  have  read,  and, 
without  undertaking  to  state  it  all,  we  think 
the  facts  may  be  briefly  nmmarlEed  as  fol- 
lows: The  petitioner  Snow  married  the  re- 
spondent Roda  C  Bean,  then  named  Smith. 
They  lived  together  about  nine  months,  when 
a  disagre^uent  between  them  arose  and  a 
separation  oocnrred;  the  wife  returning  to 
her  father's  home,  where,  wlOiin  abont  three 
months  thereafter,  she  gam  blith  to  tlie  tx^ 
in  Question,  The  families  lived  in-  the  same 
neighborhood  at  the  time,  and  Oie  mother, 
with  her  child,  remained  with  her  parents, 
and  later  they  removed  to  New  Mexico,  where 
they  resided  a  oouple  of  years,  and  In  the 
meantime  the  petitioner  Snow  procured  a  di- 
vorce from  his  wife  In  the  courts  of  Pottawa- 
tomie county,  in  which  nothing  was  said  or 
asked  concerning  the  custody  at  the  diiU. 
Later  the  Smiths  moved  back  Into  Pottawa- 
twuie  county,  bringing  the  petltimier's  divorc- 
ed wife  and  child  back  into  the  neighbor- 
hood, where  they  resided  for  some  years,  re- 
taining and  caring  for  the  child,  and  until 
about  a  year  before  the  institution  of  this 
suit  the  divorced  wife  married  a  man  by  the 
name  of  Beau.  Until  after  this  occurred,  and 
in  fa<^  until  a  very  short  time  before  the  flllng 
of  the  suit,  the  custody,  care,  and  welfare  of 
the  child  seems  to  have  given  petitioner  very 
Uttle  concern.  When  the  petitioner  did  be- 
come concerned,  however,  be  became  very 
active  in  the  matter  and  made  demands  upou 
the  grandparents  concerning  the  child,  which, 
considering  his  former  indifference,  became 
offensive  to  them,  and  a  disagreement  arose 
between  him  and  them.  Until  the  divorced 
wife's  marriage  to  Bean,  she  and  the  little 
boy  lived  wUh  and  were  supported  by  her 
parents,  the  Smiths,  and  after  her  marriage, 
the  two  families  resided  very  near  together, 
and  the  little  boy  lived  a  portion  of  the  ttme 
with  each  of  them.  He  was  a  small,  weakly 
child  at  birth,  and  the  mother  and  grandpar- 
ents nursed  him  and  cared  for  him  until  be 
grew  up  Into  a  strong,  healthy  boy.  The  peti- 
tioner lu  the  meantime,  and  while  these  other 
pe<9le  were  caring  for  the  child  when  it 
could  not  care  for  Itself,  contributed  little,  If 
anything,  toward  Its  well-being.  At  the 
time  of  suit,  the  Uttle  boy  had  been  started 
to  school,  and  the  grandparents  had  other 
children,  older  than  he,  to  send  to  school  with 
him.  It  may  be  said  here  that  both  the  pe- 
titioner and  the  respondents  are  respectable 
farmers,  reasonably  well  to  do,  and  there  is 
no  suggestion  In  the  record  of  any  moral  de- 
linquencies attaching  to  any  of  them.  The 
petitioner  Is  a  man  about  45  years  of  age, 
living  on  a  small  farm  alone,  save  a^  to  his 
mother,  a  woman  about  75  years  of  age,  who 
la  an  invalid  and  practically  helpless.  It  ap- 
pears that  the  petitioner  takes  care  of  his 
farm,  also  the  house,  and  performs  the 
greater  part  of  the  ordinary  household  duties. 
Of  course,  under  this  situation,  it  Is  obvious 
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tbat  the  boy  would  be  of  oonuAdenUfi  adTan- 
tase  to  him,  if  broiutht  into  blB  honsdiold. 
The  little  fellov,  trho  Beans  to  be  unnsaall; 
blight*  was  Intem^ted  by  the  jndge,  and  it 
appears  tiiat  he  la  well  cured  for  and  happy 
and  profreesing  nicely  In  his  prea^  Burronnd- 
IngsL  Of  oooise  it  la  but  natural  that  his 
preference  would  be  to  stay  with  thoee  who 
had  cared  for  and  loved  him  all  his  Ufa 

Wlthont  going  into  the  mlnntla)  of  the  tae- 
tlmony,  which  has  its  lights  and  riiadows, 
with  pathetic  sltoatlons  here  and  there,  as  la 
nanal  In  snch  cases,  and  which  always  weigh 
with  the  chancellor  when  arriving  at  a  ded- 
alon,  the  above,  we  think,  sets  out  the  mate- 
rial facts  of  the  situation.  With  the  parties 
a31  before  him,  the  grandfather,  grandmother, 
and  the  mother  npon  one  side,  and  the  father 
upon  the  other,  seeing  them  and  hearing 
them,  c^Herrlng  doubtless  the  flashes  of  anger 
and  the  looks  of  yearning  love,  as  the  con- 
tending forces  battle  for  the  child,  when  try- 
ing to  decide  what  was  best  for  it,  in  the  light 
of  all  the  testimony,  of  which  he  was  far 
better  able  to  Judge  then  we  are,  he  made  an 
order  refusing  the  prayer  of  the  petition, 
which  in  fact  was  refusal  to  diatarb  the  situ- 
ation In  wbich  the  boy  had  grown  up  thus 
far.  The  order  In  part  is  as  follows: 

"The  order  of  the  court  will  be  tbat  the  writ 
of  habeas  corpus  prayed  will  be  denied,  with 
the  xigbt  of  the  faUier  to  visit  Mb  child,  to  take 
it  out  with  him,  take  it  to  hia  home  for  visits 
at  any  reasonable  time,  and  only  subject  that 
be  must  not  take  it  away  from  the  graodpar- 
ents*  home  at  such  time  that  it  will  interfere 
with  its  foixig  to  school.  He  wUl  be  pennitted 
to  make  it  sucfa  presents  of  money  and  clothiDg 
as  he  may  see  fit,  with  the  understanding  that 
aa  conditions  change  with  the  age  of  the  child 
and  size,  or  other  oonditioos,  the  father  will  in 
course  of  time  be  awarded  the  custody  of  the 
child.  •  *  •  Petition  for  writ  of  habeas  cor- 
pus denied,  except  in  so  far  as  rights  are  given 
to  the  father  not  heretofore  enjoyed  by  nim; 
and  without  prejudice  to  such  order  of  this  or 
any  other  court  as  may  seem  right  ui^er  such 
oonditionB  aa  may  develop  in  the  future." 

[1]  Two  reasons  are  advanced  by  the  plain- 
tiff in  error  for  a  reversal  of  this  case.  One 
Is  that  the  conrt  refused  to  hear  certain  re- 
buttal evidence.  This  complaint  Is  based  up- 
on the  following  facts:  Daring  tbe  eiaml- 
nation  of  Mrs.  Bean,  she  made  certain  state- 
ments reflecting  npon  the  petitioner  and  his 
mother,  in  explaining  ivhy  she  left  tunue  and 
went  to  her  father's  Jnst  a  short  Ume  btfore 
lier  child  was  bom ;  and,  when  the  evidence 
was  othenrise  all  in,  the  petitioner  offered  to 
produce  eridence  contradicting  the  testimony 
of  Mrs.  Bean  relative  to  the  treatment  g^ven 
lier  by  the  jietitloner  and  his  mother  prior 
to  the  separation.  When  this  offer  was 
made,  tbe  court  stated  that,  in  the  consider- 
ation of  ttie  case,  he  would  assnme  that  such 
testimony  would  directly  contradict  and  de- 
ny In  all  and  every  particular  Hie  testimony 
referred  to.  No  exceptions  were  taken  to  tbe 
ruling  of  the  court,  and  this  ftet  precludes 
the  petitioner  from  predicating  error  there- 
on. However,  we  feel  that  we  ought  to  at 


least  pAtUbB  this  ruling:  Althon^  a  case 
Is  being  tried  to  tbe  court,  a  party  is  entitled 
to  oflter  Ills  evidence  in  rebuttal,  Oxm  bring- 
ing the  same  Into  the  case  so  it  could  be  pre- 
served in  case  of  an  appeal.  But  even  If 
proper  <AJections  had  been  made  and  tbe 
same  erroneonsly  overruled,  still,  under*  the 
fttcts  of  this  case,  we  should  hold  the  error 
harmlesa  The  testimony  sought  to  be  con- 
tradicted was  competent,  but  it  was  not  high- 
ly material;  and,  taUng  the  tects  of  the 
case  as  they  otherwise  stand,  we  may  elim- 
inate the  pcntlcm  of  the  testimony  under  dl8> 
cuaston  cmtlrely  frmn  consideration,  and  yet' 
fully  agree  with  the  judgment  of  the  court; 
or  we  may  consider  it  as  fully  and  spedfr 
cally  contradicted,  and  yet  our  view  of  the 
case  would  In  no  wise  be  changed. 

[2]  The  petitioner  In  his  brief  relies  upon 
secUcn  48016,  CkHup.  U  1900  (section  4.168, 
Bev.  L.  1910),  which  says,  among  other 
tblogs,  that  "the  £ather  of  a  legitimate  un- 
married minor  child  is  entitled  to  its  cus- 
tody, services  and  earnings,  etc.;"  but  we 
think.  In  a  situation  of  the  kind  presented 
here,  that  section  4915.  Comp.  L.  1809  (sec- 
Uou  4384,  Bev.  L.  1910),  Is  more  appUcable. 
It  follows: 

"The  husband  and  lather,  aa  such,  has  no 
rights  superior  to  those  of  tbe  wife  and  inotlier, 
in  regard  to  the  care,  custody,  pducntion  and 
control  of  tbe  children  of  the  marrine^.  while 
such  husliand  and  wife  live  separate  and  apart 
from  each  other,  and  when  they  so  live  in  a 
state  of  separation  without  being  divorced,  the 
district  court  or  judge  thereof  upon  application 
of  cither,  may  grant  a  writ  of  babeas  corpus  to 
inquire  into  the  custody  of  any  minor  unmar- 
ried child  of  the  marriage,  and  mny  award  the 
custody  of  such  child  to  either,  for  such  time 
and  under  auch  regulations  sg  the  case  may  re- 
quire. The  decision  of  the  court  or  judge  must 
be  guided  by  the  rules  prescribed  in  section  3331 
in  the  chapter  on  'Uuardian  and  Ward.* " 

Section  4942,  Comp.  L.  1909  (section  3331, 
Rev.     1910),  provides  In  part: 

"In  awarding  the  custody  of  a  minor,  *  *  * 
the  court  or  judge  Is  to  be  guided  by  the  fol- 
lowing considerations:  First.  By  what  aiipears 
to  be  for  the  best  interests  of  the  child  in  re- 
spect to  its  temporal  and  its  mental  and  moral 
welfare;  and  If  the  child  be  of  sufficient  age 
to  form  an  intelUgent  preference  tbe  court  or 
judge  may  consider  that  preference  in  determin- 
ing the  question.  Second.  As  between  parents 
adversely  claiming  the  custody  or  guardianship, 
neither  parent  Is  entitled  to  it  as  of  right,  but, 
other  thinga  being  equal,  if  the  child  be  of  ten- 
der years,  it  should  be  given  to  the  mother; 
if  it  be  of  an  age  to  require  education  and  prep- 
aration for  labor  or  bnaineaa,  then  to  the  fa- 
ther." 

The  next  section  tmdertakes  to  provide  for 
a  situation,  where  tbe  two  claimants  are 
equally  entitled  in  other  respects,  as  to  whom 
preference  should  be  given,  and  says  tbat 
the  first  preference  should  be  given  to 
a  parent,  and  it  18  contended  here  tbat  un- 
der tbat  statute  the  father  Is,  as  a  matter  of 
law,  entitled  to  the  child  as  against  Its 
grandparents.  That  would  be  true  if  every- 
thing else  was  equal  as  between  the  two^ 
which  we  do  not  consider  It  is;  but  In  this 
case  tbe  refusal  to  disturb  the  present  ar> 
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rangements  for  tbe  boy  pnctlcaUy  amoDDts 
to  a  declsdw  between,  the  father  and  motber. 
The  mother  lives  very  close  tp  tbe  grand- 
parents. The  child  seems  to  divide  ttme  be- 
tween tbe  two  places.  He  has  the  ^vantage 
of  mncb  of  his  mother's  comiMuiionBhip,  di- 
rection, and  advice^  In  connection  with  tbe 
grandparents,  with  whom  she  Is  in  craiatant 
and  affectionate  touch.  To  take  the  child 
away  from  Aese  surroundings  la  no  more 
and  no  less  than  taking  him  from  hla  moth- 
er; and  omsidertaig  all  the  evidence  in  the 
case,  the  care  and  solicitude  npon  the  one 
handt  and  the,  at  least,  seeming  indifference 
upon  the  other,  tbe  boy's  present  happy  and 
contented  state  among  pecfile  who  love  him 
and  whom  he  in  turn  loves,  with  other  chil- 
dren older  than  he  to  take  him  and  go  with 
him  to  school,  under  all  these  circumstances, 
we  believe  like  the  trial  Judge  bdleved,  that 
it  would  not  be  for  the  best  Interest  of  tbe 
daiiS,  nor  would  it  be  rU^t  as  between  tbe 
parties,  to  take  this  boy  and  transfer  bim  to 
strange  snrronndlngs,  and  give  him  even  to 
a  father  who  loves  blm,  but  who.  In  the  very 
nature  of  things,  is  almost  a  stranger  to  him, 
and  put  him  In  a  home  where  there  are  no 
other  children  and  no  woman,  save  a  help- 
leas  grandmother,  whose  acquaintance  with 
the  child  Is  evidently  very  limited.  So  we 
think  tbe  court  was  right,  and  that  Its  order 
works  no  great  hardship,  for  if  conditions 
change,  or  when  tbe  boy  gets  older  and  Is 
better  able  to  understand,  should  it  become 
expedient  to  transfer  the  possession  of  the 
child  to  the  father,  It  can  he  done,  as  was 
held  in  the  order  appealed  from. 

There  being  no  substantial  and  material 
error  in  the  case,  the  Judgment  should  be  in 
all  things  affirmed. 

PEB  CU&IAM.   Adopted  In  wholes 


RUSSELL  V.  BOARD  OP  COM'RS  OP 
GRANT  COUNTY.    (No.  3908.) 

(Supreme  Court  of  Oklahoma.   Nov.  24,  1914.) 

(Syllabus  by  the  Oovrt.) 

1.  CouNTiKS  (8   75*)  —  County  Officer  — 
Claims  Improprblt  Allowed  —  Liability 

FOB  RETUBN. 

A  couutr  officer,  who  faaa  presented  to  the 
board  of  county  commissioners  claims  not  ape- 
cifioally  authorized  by  law,  and  had  the  same 
allowod  and  paid,  is  liable  to  the  county  for  the 
amount  of  such  claims,  although  no  appeal  was 
taken  from  the  action  of  the  board  In  allowing 
the  same. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  Sf  116, 117,  134;  Dec.  Dig.  §  75.*] 

2.  CoTjRTixa  (i  98*)  —  QmcEBS — Right  to 

PuBUo  Money. 

Before  a  county  officer  can  rightfully  draw 
money  from  tbe  county  treasury,  either  for  sal- 
aries, fees,  expenses,  or  extra  compensation,  be 
most  be  able  to  point  to  some  constitutional  or 
statutory  provision,  or  some  lawful  contract, 


either  express  or  implied,  diftt  Jasttfies  his  claim 
to  such  money. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §S  104-115;  Dec.  Dig.  {  69.*J 

Commissimers'  Opinion,  Dlviaioa  So.  2. 
Error  from  District  Court;  Grant  Gonnty; 
Wm.  M.  Boles,  Judge. 

Action  by  the  Board  of  Oonnty  Conunis- 
sioners  of  Grant  0>unty  against  R<qr  J.  Bus- 
sell  and  his  sureties  on  his  bond  as  County 
Treasurer.  Judgmmt  for  plaintifl,  and  de- 
fendant Buss^  brings  error.  Affirmed. 

F.  G.  Wallhig,  of  Tulsa,  for  plaintiff  In  er- 
ror. J.  B.  Drennau  and  Emory  H.  Breeden, 
Co.  Atty.,  twth  of  Hedford,  for  defendant  in 
error. 

HARRISON,  0.  This  was  an  action  by 
Grant  county,  through  Its  board  of  county 
commissioners  and  county  attorney,  against 
Roy  J.  Russell,  county  treasurer,  to  recover 
back  tbe  sum  of  $200  and  Interest,  amount- 
ing In  all  to  $225,  alleged  to  have  been  ille- 
gally paid  to  Russell  by  tbe  board  of  county 
commissioners  for  services  not  properly 
chargeable  against  the  county.  Defendant 
demurred  to  plaintiff's  petition,  which  demur- 
rer was  overruled.  Defendant  then  answered 
as  follows: 

"Now  comes  the  above-named  defendant  and 
for  answer  to  plaintiff^  petition  alleges  and 
says  that  he  denies  each  and  every  and  all  the 

allegations  in  said  petition  contaioed,  except 
so  much  thereof  as  may  be  hereinafter  express- 
ly admitted.  Defendant  expressly  admits  that 
be  was  the  duly  qualified  and  acting  treasurer  of 
said  Grant  coonty  at  all  tbe  times  mentioned  In 
plaintiff's  petition.  Defendant  alleges  that  on 
or  about  the  8th  day  of  July,  1909,  be  duly  filed 
in  the  office  of  the  county  clerk  of  said  county 
a  claim  against  said  county  containing  an  item 
charging  said  county  with  the  sum  of  (200 
for  work  and  labor  performed  in  the  office  of 
the  county  treasarer  of  said  county,  which  said 
work  and  labor  was  not  a  part  of  the  ordinary 
duties  of  said  office,  and  that  said  claim  was 
thereafter  duly  And  letially  admitted  and  allow- 
ed by  the  board  o^  county  commissioners  of  said 
county  at  a  regular  and  l^al  session  of  said 
board,  and  that  no  appeal  was  ever  taken  or 
had  from  the  decision  and  order  of  said  board 
allowing  said  claim,  and  that  the  plaintiff  here* 
in  is  estopped  from  recovering  or  seelunc  to  re- 
cover said  sum  so  allowed  by  said  board.'' 

Plaintiff  demurred  to  the  answer  for  fail- 
ure to  state  a  defense  to  plaintiff's  cause  of 
action.  The  demurrer  was  sustained.  De- 
fendant refused  to  plead  further,  and  stood 
upon  his  answer.  Whereupon  the  court  ren- 
dered Judgment  In  favor  of  plaintiff  for  the 
sum  of  $200  and  costs,  from  which  Judgment 
defendant  appealed.  The  case  cornea  here 
upon  petition  In  error  and  transcript.  The 
only  question  to  be  determined  Is  whether 
tbe  answer  stated  a  defense  to  plaintUTa 
cause  of  action. 

[1 , 2]  Plaintiff  In  error  contends  that  the 
answer  contained  allegations  sufficient  to  con- 
stitute a  defense  upon  two  grounds:  First, 
that  tbe  claim  was  dnly  presented,  audited, 
and  allowed  by  the  board  of  county  commls- 
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atonm  off  mudi  coastj,  a&d  fluit,  no  wpeal 
having  beoi  taken  from  ancta  order,  It  be- 
came final,  and  the  connly  Is  estopped  tnm 
recovery  in  this  action:  second,  that  the  serv- 
ices for  which  socb  Claim  was  allowed  were 
not  within  the  ordinary  dnttes  of  oonnty 
treasnrer,  bat  woe  necessary,  and  that  the 
eonnty  received  the  benefit  thereof  and  should 
be  held  liable  therefor.  Both  these  qtteetlona 
were  decided  in  a  companion  case,  P.  W.  Zelg- 
ler  V.  Board  of  Commissioners  of  Grant  Gonn- 
ty,  144  Pac  881,  recently  decided  by  this 
conrt.  In  which  the  court  held: 

"1.  A  coxmty  officer  who  has  presented  to  the 
board  of  coant^  commiBsioaerB  clalmB  not  spe- 
cifically authorized  by  law,  aod  bad  the  same 
allowed  and  paid,  is  liable  to  the  county  for  the 
amount  of  sneb  claims,  althoutfi  no  appeal  was 
taken  from  the  action  of  the  board  In  allowinf 
tbe  Bame. 

"2.  Before  a  county  officer  can  rightfully  draw 
money  from  the  county  treaaory,  either  for  sal- 
aries, fees,  expenses,  or  extra  compensation.  h« 
must  be  able  to  pomt  to  some  constitntioDal  or 
statutory  provision  or  some  lawful  contract, 
either  express  or  implied,  that  justifies  his  claim 
to  SQcta  money." 

In  the  case  at  bar  plaintiff  in  error  has 
dted  no  conatitntlonal  or  statntory  provision 
authorizing  the  payment  of  this  class  of 
claims,  nor  is  such  claim  based  ux>on  any  con- 
tract which,  under  the  law,  juatiflea  his  claim 
to  anch  money.  Following  the  i;ole  annonne- 
ed  in  the  Zelgler  Case,  supra,  and  the  ded- 
Blons  of  this  oonrt  therein  cited,  the  Jodc- 
ment  of  tbe  lowex  court  Is  afflrmed. 

FEB  CUBIAH.   Ad<mted  In  whols^ 


WICHITA  FALLS  ft  N.  W.  RY.  00.  v.  HABr 
VET  St  uz.    (No.  B9filO 

(Snpreme  Court  of  Oklahoma.   Nor.  M,  1B14.) 
fSvUabiu  by  the  Vaurt.) 

1,  BUmnT  DOVJLIIT  (I  160*>— OONOEHMATlOlf 

PaoonDinae— AwAXD  or  Dauaqis— 8um- 
oisncT  or  EvinBHOB. 

The  damages  allowed  were  not  excessive 
under  tbe  proof, 

[Ed.  Note,— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  402 ;  Dec.  Dig.  {  160.*] 

2.  EunvBirr  DouAin  ((  222*>— Oondehnatior 
PsooiDiirfi— iHgixooixoirfl—BaoovsBT  or 

DaUAQEB. 

There  was  ample  evidence  as  to  tbe  value 
of  the  land  actually  appropriated  for  a  right  of 
way;  and  an  instruction  to  tbe  effect  that  the 
landowner  was,  In  sll  events,  entitled  to  re- 
cover tbe  valae  of  the  land  actually  taken  by  tiie 
railroad,  was  not  only  abstractly  correct,  but 
waa  appropriate  and  necessary  under  the  evi- 
dence. 

[E!d.  Note.~For  other  cases,  see  Blminent  Do. 
main,  Cent  Dig.  U  662-^ ;  Dec  Dig.  {  222.*] 

S.  ApraAi.  AXD  EsBOB  (i  871*}— Discutnon- 

ABT  BTJUHO— COHPBISNCT  OF  WXlNXaB. 

The  Qaestioo,  when  opinion  evidence  is  of- 
fered, as  to  whether  the  witness  has  been  shown 
to  possess  sufficient  qualificatioDs  to  express  an 
opinitm,  is  addressed  very  largely  to  the  Bound 
Judicial  discretion  of  the  trial  court,  and  ita 
ruling  that  the  wttnesa  is  sufficiently  qualified 


wfU  not  ordinarily  be  disturbed  unless  It  clear* 
ly  appears  that  this  discretion  Ifas  been  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^rror.  Cent  Dig.  ||  8862-8867;  Dec.  Dig.  f 

1.  EviDKifcn  (H  474*)— Opznioit  Btidekob— 
OoHPEmrcT— VAT.un  of  Land. 

The  gueation  of  the  value  of  property  does 
not,  ordinarily,  involve  a  question  of  science  or 
skill,  upon  which  only  an  expert  possessed  of 
technical  training  can  apeak;  and,  where  the 
value  of  farming  lands  is  in  issue,  intelligent 
persons  living  in  the  vicinity  of  the  property 
involved,  who  are  acgnainted  with  the  mar- 
ket value  of  shnilar  property  In  the  locality, 
and  of  the  particular  property  in  question,  may 
give  their  opiolon  as  to  its  value. 

[Ed.  Note.— For  other  cases,  see  BTldene& 
Cent  Dig.  SS  2196-2219;   Dec,  Dig.  i  474>] 

5.  Evidence  (§  474*)  —  Opinion  Evidbnob  — 

Competency — Value  of  Land. 

A  farmer,  who  testifies  that  be  has  lived 
for  years  In  the  vidnity  of  and  knowB  the  land 
involved,  the  character  and  productivity  of  its 
Boil,  Its  location,  how  it  Ilea,  how  the  railroad 
runs  acroBS  and  subdivides  It,  and  that  he  knows 
the  fair  cash  market  value  of  tbe  land,  before 
and  after  a  railroad  has  appropriated  a  right 
of  way  through  it.  is  sufficiency  qualified  to  give 
his  opinion  of  such  value. 

[Ed,  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  II  2196-2219;  Dec.  Dig.  |  474.*1 

OfHomlaatoners' Oldnion,  Division  Na  2.  Er- 
ror from  District  Court,  Dewey  Gonnt? ;  Oi 
A.  Brown,  Jndg& 

Condemnation  proceeding  by  the  Wichita 
Falls  ft  Northwestern  Railway  Company 
against  BUJab  D.  Hamy  and  another.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Affirmed. 

Appelget  ft  Herod,  of  Woodward,  for  plain- 
tiff in  error.   W.  P.  Hlckok,  of  Taloiga,  for 

defendants  in  error. 

BREWisIR,  C.  The  plaintiff  In  error,  as 
plalutla  or  petitioner  below,  filed  in  tbe  dis- 
trict court  of  Dewey  county  a  petition  for  the 
purpose  of  condemning  a  strip  of  land  to  be 
used  as  a  right  of  way  across  two  quarter 
sections  of  land  belonging  to  the  defendants. 
The  land  sought  to  be  thus  appropriated 
amonnts  to  practically  12%  acres.  Apprais- 
ers were  appointed,  and  they  qualified,  view- 
ed the  land,  and  made  an  award  of  damages, 
which  was  unsatisfactory  to  the  defendants, 
and  they  In  due  time  filed  their  exceptions 
to  the  award  so  made,  and  demanded  that 
the  amount  thereof  be  submitted  to  a  jury. 
Thereafter  tbe  cause  came  on  for  trial:  the 
only  question  to  be  determined  being  that  of 
the  amount  of  damage  sustained  by  the  de- 
fendants. After  hearing  the  evidence  intro* 
duced  by  both  sides,  and  tbe  Instructions  of 
the  coort,  the  Jury  by  its  verdict  gave  the 
defendants  (1,600,  A  number  of  proposltlcma 
are  urged  in  the  brief  of  plaintiff  In  error, 
some  of  which  it  will  perhaps  not  be  neces- 
sary to  notice  in  detail,  and  none  of  which 
appear  to  us  to  be  substantial. 

[1]  The  plaintiff  In  error,  for  Instance,  con- 
tends that  the  damages  allowed  are  excessive, 
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yet  the  record  lEAiowa  that  ten  different  vlt- 
nesses,  called  for  the  defendants,  testified 
that  the  difference  In  the  value  of  the  two 
quarter  sections,  based  upon  the  valaes  of 
the  land  before  and  after  the  taking,  was 
within  a  range  between  $1,SOO  and  $2,500. 
Four  witnesses  who  testified  for  the  ridlway 
company  covered  a  range  of  damage  trcm 
9400  to  91,200.  One  of  the  plaintiff's  witness- 
es, a  Mr.  Houser,  stated  that  the  land  before 
the  taking  was  worth  ¥6,500,  and,  after  the 
taking,  from  $4300  to  $4,600.  The  Jory,  with 
the  evidence  of  all  the  witnesses  in  mind, 
found  the  real  value  to  be  $1,500.  We  know 
of  no  theory  of  law  that  would  Justify  this 
court  In  saying  that  the  award  Is  excessive. 

[2]  And  again,  the  plidntlff  In  error  con- 
tends that  the  court  committed  reversible  er- 
ror in  its  Instruction  No.  S.  This  instruction 
informed  the  Jury  that  the  defiendant  was  en- 
titled, at  all  events,  to  the  actual  value  of 
the  land  taken  and  appropriated.  Plaintiff's 
comidalnt  does  not  go  to  the  language  used  in 
the  Instruction.  It  is  admitted  that  it  clearly 
states  the  law;  but  It  Is  claimed  that,  al- 
though It  BtatM  the  law  properly,  yet  that  it 
should  not  have  been  given  for  the  reason 
fh&t  there  was  no  competent  evidence  show- 
*lng  the  value  of  the  12^  acres  of  land  actu- 
ally takm.  Plaintiff  says  in  beginning  the 
argument  on  tbia  point  that: 

"The  only  testimony  on  this  proposition  is 
that  of  the  defendant  himself,  wherein  he  says: 
'Q.  The  land  that  was  taken  was  worUi  $00  per 
acre?    A.  *G0.' " 

The  plaintiff  then  argues  that  this  furnish- 
ed no  te»tlnjony  of  value  sufficient  to  warrant 
the  court  In  telling  the  Jury  that  defendants, 
In  any  event,  would  be  entitled  to  the  actual 
value  of  the  land  taken,  for  £he  reascm  plain- 
tiff says  that,  on  cross-examination,  It  is 
shown  that  at  the  same  rate  per  acre  defend- 
ants* entire  tract  of  land  would  have  a  value 
nearly  double  that  placed  upon  it  by  any  of 
the  witnesses.  To  show  how  lacking  In  merit 
this  contention  is,  It  Is  only  necessary  to  say 
that  It  Is  shown  in  the  evidence  that  the  land 
actually  taken  consisted  In  great  part  of  the 
best  farming  land  in  the  two  quarter  sections. 
Tt  might  well  happen  that  the  land  taken  in 
a  right  of  way  would  be  worth  $50  an  acre, 
and  much  of  ttie  rest  of  the  tract  be  far  less 
valuable ;  besides,  the  plaintiff  In  error  Is  in 
error,  when  it  asserts  that  defendants*  was 
the  only  evidence  as  to  the  value  of  the  land 
actually  taken,  for  on  cross-examination  one 
of  defendants*  witnesses,  as  shown  at  page 
62  of  the  record,  shows  the  value  of  the  land 
taken  as  follows: 

"Q.  I  will  get*  you  to  state  wh'at  the  valne, 
actual  cash  value,  of  the  12%  acres  of  land 
actually  taken  was?  A.  I  should  judge  that  the 
land  was  worth  $40  or  $45  per  acre.  Q.  $40  or 
$46  per  acre?  A.  That  is  the  raw  land,  I 
mean." 

Two  other  witnesses  also  testlQed  as  to  the 
valne  of  this  strip.  We  think  this  conclusive- 
ly shows  that  the  instruction  ccnnplalncd  of, 
whidi  it  is  confessed  la  abstractly  corzeet»i 


had  BulMtantlal  erldenee  upon  irtilcb  to  base 

it 

And  again,  the  plolntifl  In  error,  in  argu- 
ing that  defendants'  witneases  were  not  quaU' 
fled  to  speak  as  to  value,  and  that  tiielr  state- 
mebts  are  not  worthy  at  consldemtlon  and 
furnishes  no  oompetoit  proof  upon  which  to 
base  the  damages,  takes  up  the  witness  Mile 
Johnson,  who  testlfles  tiiat  deCradantif  land 
before  the  taking  was  of  the  valne  df  $84)00, 
and  that  after  tbe  constmctkm  of  tbe  rail- 
road it  was  worth  $1,800  leas.  To  destroy 
this  testimony,  the  plaintiff  aaya,  "TUa  wit- 
ness sold  his  own  fann  a  year  previons,  ad- 
joining the  Harvey  land,  for  $3400.**  Wdl, 
suppose  he  did,  there  is  no  suggestion  as  to 
how  large  bis  farm  was,  whether  he  had  40 
taaeea,  a  quarter  secthm,  ta  two  quarter  sec- 
tions, as  did  the  defaidants.  We  hesitate  to 
suiKfest,  for  we  think  it  Is  a  part  of  the  oom> 
mon  knowledge  ot  men,  that  the  quantity  <tf 
land  in  a  farm  would  materially  affect  a 
lump  sum  valuation. 

[1-E]  What  appears  to  be  the  ukost  aerionsly 
urged  of  i^alntiff  In  enor'a  contentions  is 
based  upon  the  claim  that  the  witnesses  who 
testified  as  to  tbe  value  of  the  lands  Involved, 
before  and  after  the  taking,  wei'e  not  sbotrn 
to  be  quallfled  to  express  an  opinion  as  to 
values.  It  vould  probably  be  a  snffldait  an- 
flww  to  this  ccmtentitm  to  merely  say  that  at 
least  seven  oi  the  witnesses  examined  gave 
their  testtm<Hiy  as  to  values  without  any  ob- 
jection being  made  to  their  ao  doing,  because 
of  a  want  of  qnallflcatign.  But  we  have 
gone  over  the  testlmimy  of  all  this  class  of 
witnesses,  and  tlilnfe  that,  with  possibly  we 
or  two  exceptl<Mi8,  Ui^  were  shown  to  be 
Bufll<^tly  qnallfled.  was  a  banker  and 
farmer,  another  a  land  agent  making  fhnu 
loans,  and  a  number  of  them  farmers  and 
landowners  In  tlw  vicinity  of  defuidants* 
farm,  ha^g  lived  Uiwe  fiNKu  6  to  18  years. 
They  testified  they  knew  the  land,  tiie  char- 
acter of  the  soil,  the  location,  bow  it  lay,  as 
to  Its  productivity,  how  tbe  railroad  ran 
across  it  and  subdivided  it,  and  that  they 
knew  tbe  fair  cash  market  value  of  the  land 
In  question.  With  this  knowledge  we  think 
they  were  quallfled  to  i^Lve  their  opinion  as 
to  the  value  of  the  land  prior  to  tbe  taldng 
and  Its  value  thereafter. 

The  value  of  property  does  not  ordinarily 
Involve  a  question  of  science  or  skill,  upon 
which  only  an  expert  possessed  of  technical 
training  can  speak.  When  it  comes  to  the 
question  of  the  value  of  farming  lands,  in- 
telligent persons  living  In  the  ndghborhood 
of  the  property,  who  are  acquainted  with  tbe 
market  value  of  similar  pr<^rty  In  the  local- 
ity, and  of  the  particular  property  in  ques- 
tion, may  give  their  opinion  as  to  Its  value. 
13  Bncy.  Ev.  p.  481.  In  Le  Roy  &  W.  By.  Co. 
V.  Hawk.  30  Kan.  638,  18  Pac.  M3,  7  Am.  SL 
Rep.  566,  the  second  paragraph  of  tbe  syl- 
labus reads: 

"A  farmer  who  resides  in  the  vicinity  of 
farming  land,  who  is  acquainted  with  its  sitoa- 
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tfon  and  gnalltr,  its  adTUtages  and  dlsadvan- 
taiies,  and  wbo  states  that  h«  knows  Its  maricet 
value,  is  competent  to  give  an  opinioD  in  regard 
to  wbat  the  value  is,  altliongh  he  may  not  nave 
been  enga^  in  baying  or  selling  land,  and  al- 
though such  opinion  is  not  based  on  toe  prices 
paid  upon  actual  sales  of  that  or  similar  umd." 
K.  C.  4  S.  W.  By.  Co.  v.  Ehret.  41  Kan.  22,  20 
Pac  538;  K.  O.  ft  S.  W.  By.  Co.  v.  Balrd,  41 
Kan.  60.  21  Pac  227;  ft  W.  By.  Co.  t.  Boss 
ft  Packer,  40  Kan.  598,  20  Pac  197,  2  Ii.  B.  A. 
217 ;  Bamett  v.  St.  A.  F.  W.  P.  Co..  33  Mian. 
265,  22  N.  W.  535. 

The  parttcnlar  quaUflcatlona  of  a  man  to 
give  an  opinion,  as  shown  by  his  esamlna- 
tlon,  will  affect  Its  probative  force.  If  he  Is 
highly  intelligent,  is  shown  to  have  had  large 
experience  relating  to  the  matters  of  which 
he  testifies,  and  personal  knowledge  of  the 
subject-matter,  his  evidence  will  weigh  more 
with  the  Jury  than  one  who  is  shown  to  have 
less  intelligence  and  less  knowledge  about 
the  particular  matter  Involved.  After  all, 
the  question  of  receiving  opinion  evidence,  or 
whether  or  not  the  witness  offered  has'  been 
shown  to  be  qualified  to  give  an  opinion,  Is 
a  matter  addressed  very  largely  to  the  dl»- 
cretion  of  the  trial  court,  and  this  discre- 
tion will  not  ordinarily  be  disturbed  unless 
It  be  shown  to  have  been  abused.  A.,  T.  ft 
S.  F.  Ry.  Co.  V.  Baker,  37  Okl.  48,  130  Pac. 
577.  And  before  paijsing  from  this  point  It 
is  only  proper  to  say  that  the  evidence  In- 
volved here  does  not  come  under  the  rule 
announced  in  the  case  of  W.  F.  &  N.  W.  Ry. 
Co,  T.  Munsell,  38  Okl.  253,  132  Pac.  906. 

There  are  no  other  points  made  that  re- 
quire, as  we  understand  the  record,  a  discus- 
sion npon  our  part  They  are  wholly  with- 
out merit 

The  judgment  In  tbla  case  should  be  In  all 
tblngB  afflimed. 

PER  CURIAM.  Adopted  In  whole. 


mCBITA  FALLS  &  N.  W.  RT.  00.  T.  Mc- 
ALART.    CNo.  3U52.) 

(Snpreme  Gonrt  ci  Oklahoma.   Nov.  24,  1914.) 

(Byttalnu  &v  the  Court.) 

1.  Appeal  and  Ebbob  ii  971*)— Evidence  (8 
408%*)  —  Review  —  Opinion  Evidence  — 
Qualifications  of  Expebt. 

The  question  of  opinion  evidence  la  addresa- 
ed  very  largely  to  the  sound  discretion  of  the 
trial  court,  and  its  ruling  that  the  witness  ia 
sufficiently  qualified  wUl  not  ordinarily  be  dis- 
turbed nnless  it  dearly  appears  that  this  dis- 
cretion has  been  abused. 

[£!d.  Note — For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  3852-3857;  Dec.  Dig.  S 
971;*  Evidence,  Cent  Dig.  H  2290,  2291;  Dec 
Dig.  I  498%.*] 

2.  Btideitoe  (f  474*>— OninoN  EviDKncK— 

VJXUE— COMPETEROT  OF  EXPEBI. 

The  Question  oE  opinion  evidence  as  to  the 
value  of  farm  property  does  not  ordinarily  in- 
volve a  question  of  science  or  skill  upon  which 
only  an  expert  possessed  of  technical  training 
can  speak.  Bat  ordinarily  where  the  value  of 
farming  lands  is  an  issue,  intelligent  persons 
living  in  the  vicinity  of  the  property  involved, 


who  are  acquainted  with  the  market  value  ol 
similar  property  in  the  locality,  and  of  the  par- 
ticular property  in  question,  may  give  their  opin- 
ion as  to  its  value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2196-2219;  Dec.  Dig.  «  474.*] 

3.  Bmikent  DoiCAiN  (S  202*)— Appeal— Re- 
view—ExcEsaivE  Dauages. 

In  au  action  for  damages  sustained  by  a 
railroad  right  of  way  across  one's  premises, 
where  four  or  five  witnesses  living  in  Uie  vicin- 
ity of  and  well  acquainted  with  the  land  have 
testified  to  the  value  of  the  land  both  before  and 
after  the  railroad  was  built,  and  thereby  fix  the 
amount  of  damages  sustained  by  the  owner  of 
the  laud,  and  the  verdict  of  the  jury  Is  for  an 
amount  lar  less  than  the  amount  fixed  by  the 
witnesses.  Buch  verdict  will  not  be  disturbed 
because  of  lack  of  sufficient  evidence  to  suBtsin 
same,  and,  in  the  absence  of  some  showing  to  the 
contrary,  it  will  not  be  disturbed  on  the  ground 
that  the  jury  was  influenced  by  bias  and  preju- 
dice and  that  the  verdict  was  excessive. 

[EJd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i§  QSl-m;  Dec  Dig.  i  262.*] 

Commissioners'  Opinlcm,  Division  No.  2, 
Error  from  District  Court,  DeweJ  County; 
G.  A.  Brown,  Judge. 

Eminent  domain  proceedings  against  the 
Wichita  Falls  &  Northwestern  Railway  Com- 
pany against  B.  A.  McAlary.  From  a  Judg- 
ment and  order  overruling  motion  for  new 
trial,  tlie  railroad  company  brings  error.  Af- 
firmed. 

Appelget  ft  Herod,  of  Woodward,  for  plain- 
tiff In  error.  W.  P.  Hickok,  of  Taloga,  for 
defendant  In  enor. 

HARRISON,  C.  This  was  a  proceeding  by 
the  railroad  company  to  condemn  certain 
land  for  right  of  way  purposea,  and  from  the 
appraisement  made  by  a  board  of  appraisers 
McAlary  appealed  to  the  district  court,  in 
which  a  verdict  was  rendered  in  favor  of  Mc- 
Alary for  the  sum  of  $800  by  reason  of  the 
right  of  way  crossing  his  land.  From  the 
Judgment  and  order  overruling  motion  for 
new  trial  the  railroad  company  appealed  up- 
on seven  assignments  of  error,  all  of  which 
may  be  considered  under  tliree  beads : 
First,  the  competency  of  witnesses  to  testify 
as  to  the  value  of  the  land ;  second,  excessive 
damages;  and,  third,  error  In  Instmctlona 
of  the  court 

[1]  Complaint  is  made  as  to  the  compe* 
teucy  of  certain  witnesses  to  testify  as  to  the 
value  of  the  land  appropriated  by  the  rail- 
road company  and  as  to  the  damage  thereby 
done  to  McAlary's  land.  Among  the  witness- 
es who  testified  in  this  regard  were  neighbors 
and  farmei-s  In  the  neighborhood  In  which 
the  land  in  question  was  situated.  The  com- 
petency of  this  class  of  testimony  has  been 
decided  by  this  court  In  the  case  of  Wichita 
Falls  &  Northwestern  By.  Co,  v.  E.  D.  Har- 
vey, 144  Pac  681,  a  companion  case  to  the 
case  at  bar.  in  which  the  court  said: 

"The  value  of  property  (meaning  lands)  doea< 
not  here  involve  a  question  of  science  or  skiU 
upon  which  only  an  expert  possessed  of  tecbni- 
cal  training  can  fii>eak.    When  it  comes  to  the 
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qnestion  of  the  value  of  farmiag  landa,  intelU- 
geot  persons  living  in  the  n«i];bborliooa  of  the 
property,  who  are  acquainted  with  the  market 
value  of  similar  property  in  the  locality,  and  of 
the  particular  property  in  question,  may  rave 
their  opinion  as  to  Its  value"— citing  a  number 
of  decisions  in  support  of  such  holding,  and  con- 
clading:  "The  particular  qualifications  of  a 
man  to  give  an  opinion  as  shown  by  his  exam- 
ination will  effect  its  probative  force.  If  he  is 
highly  intelligent,  is  shown  to  have  had  large 
experience  relating  to  the  matters  of  which  he 
testifies  and  personal  knowledg:e  of  the  subject- 
matter,  his  evidence  will  weigh  more  with  the 
jury  than  when  he  is  shown  to  have  less  inteDi- 
geuee  and  less  knowledge  aboat  the  particular 
matter  involved.  After  all,  the  qacfltion  of  re- 
ceiving opinion  evidence,  or  whether  or  not 
the  witness  ottered  has  been  shown  to  be  quali- 
fied to  give  an  opinion,  is  a  matter  addressed 
venr  largely  to  the  discretion  of  the  trial  court, 
ana  this  discretion  will  not  ordinarily  be  dis- 
turbed unless  it  be  shown  to  have  been  abased." 

[2]  The  witnesses  herein  complained  of 
show  by  their  testimony  that  they  were  men 
of  ordinary  Intelligence;  that  they  were 
farmers,  were  acquainted  with  the  land  in 
that  neighborhood  and  its  value,  and  were 
acquainted  with  the  land  in  question,  and 
each  fixed  what  In  his  opinion  was  the  value 
of  the  land  before  the  railroad  was  buUt 
through  and  what  Its  value  was  afterward, 
the  difference  In  the  two  values  being  what 
they  considered  the  damage  done  to  the  land. 
We  think  their  testimony  was  competent  and 
admissible  for  whatever  probattve  force  it 
might  have  had  with  the  Jury. 

[3]  The  contentions  that  the  damages  as- 
sessed by  the  Jury  were  excessive,  and  that 
the  Jury  were  actuated  by  prejudice  In  the 
amount  of  the  verdict  rendered,  and  that 
the  verdict  is  not  sustained  by  the  evidence, 
are  not  borne  out  by  the  record.  A  plat  of 
the  premises  shows  that  McAlary's  farm  was 
divided  by  a  fence  running  north  and  south 
clear  across  the  land  and  cutting  off  some- 
thing less  than  one-third  of  same  into  a 
pasture,  leaving  something  over  two-thirds 
on  the  east  side  of  the  pasture  fence  which 
was  In  cultivation,  and  that  the  railroad  ran 
diagonally  across  the  cultivated  land,  enter- 
ing same  a  little  north  of  the  southeast  cor- 
ner and  going  out  near  the  northwest  comer 
of  the  field  or  cultivated  land,  embracing 
about  632/ioo  acres  In  the  right  of  way,  In 
addition  to  the  Inconveniences  caused  Mc- 
Alary  in  going  back  and  forth  across  the  rail- 
road track  In  order  to  cultivate  the  two 
tracts  In  the  shape  they  were  left  after  the 
railroad  had  crossed  through.  He  testified 
that  in  addition  to  the  100-foot  strip  taken 
up  by  the  right  of  way,  and  In  addition  to 
otlier  damaging  Inconveniences  caused  by  the 
railroad,  he  would  also  lose  the  necessary 
width  for  turning  rows  In  cultivating  his 
land  on  each  side  of  the  right  of  way  which, 
but  for  the  railroad,  would  not  have  been 
lost.  He  testified  that  he  was  damaged  to 
the  amount  of  (1,SOO.  Eygar  testified  that 
in  his  opinion  the  damage  sustained  would 
amount  to  $1,500.    Buxter  testified  that  in 


his  opiiii<»i  the  land  was  damaged  $900  or 
$1,000.  Johnson  testified  that  in  his  opInl<m 
It  was  damaged  |2,000.  The  Jury  heard  this 
testimony,  together  with  the  testimony  of 
other  witnesses,  and  returned  a  verdict  for 
$800.  This  shows  not  only  that  there  was 
sufficient  evidence  to  reasonably  support  the 
verdict,  but  shows  clearly  that  the  iury  were 
not  actuated  by  prejudice  in  arriving  at  their 
verdict 

As  to  the  oontentl<Hi  that  the  court  erred 
In  its  InstructionB  to  the  Jury  and  that  the 
plaintiff  in  error  was  prejndioed  thereby,  we 
cannot  agree.  We  have  examined  the  in- 
structions and  consider  them  a  reasonably 
fair  statement  of  the  law  ai^llcable  to  tba 
facts  In  this  ease,  and.  from  an  examination 
of  the  record  and  of  the  argiunwt  and  au- 
thorities cited  in  coonsel'a  brief,  we  find  no 
Just  reason  for  reversing  the  judgmenL 

The  Judgment  Is  therefore  affirmed. 

PER  CURIAM.   Adopted  in  wb<AfiL 


SCHOOK  et  aL  V.  FISH.    (No.  680a) 
(Supreme  Ooart  of  Oklahoma.    Nov.  24,  1914^ 

(Byllaiua  bj/  the  Court.} 

1.  QuZEnRG  TiTLB  ({  47*)— DlSUISSAI.. 

In  a  suit  in  equity  to  cancel  a  certain  con- 
veyance and  to  quiet  title  to  land,  the  uncon- 
troverted  evidence  tdiows  that  plaintiff  had  con- 
veyed all  his  right,  title,  and  interest  in  the  land 
to  a  third  party  prior  to  the  institution  of  this 
suit  Held,  the  trial  court  should  have  dismiss- 
ed plaintiff^s  petition. 

(Ed.  Note.— For  other  cases,  see  QuietiDg  Ti- 
tle, Cent.  rug.  51  9&-97;  Dec.  Dig.f  47.*] 

2.  Affbax.  and  BnoR  <f  1176*)— RsvKBaAi^ 
Rendition  of  JunoHENT. 

In  an  equity  proceeding,  where  it  is  clearly 
shown  that  the  court  failed  to  consider  oncon- 
troverted  competent  evidence,  or  that  the  find- 
ing and  decree  are  clearly  against  the  weight  of 
the  evidence^  held,  said  decree  ia  erroneous,  and 
this  court  will  consider  the  entire  record  in  said 
cause,  weigh  the  evidence,  and  render  such  judg- 
ment as  the  trial  court  should  have  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E^ror,  Cent  Dig.  U  4673-4fi8T;  Dec.  Dig.  f 
1176.*] 

Error  from  District  Court,  Okmulgee 
County;  Wade  8.  Stanfleld,  Judge. 

Action  by  Little  Fish  against  Elmer  E. 
S(Aock  and  L.  V.  B^>ee.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed, with  directions. 

William  M.  Matthews,  of  Okmulgee,  for 
plaintiffs  In  error.  Herbert  E.  Smith,  of 
Okmulgee,  for  defendant  in  error. 

RIDDLE,  J.  The  parties  will  be  denomi- 
nated here  as  they  were  in  IJie  trial  court. 
Plaintiff  filed  his  petition  against  defendants, 
alleging,  in  substance,  that  he  Is  a  citizen  of 
the  Creek  Nation,  and  the  father  of  Mahala 
Fish,  n^  Hickman,  Katie  Fish,  nte  Wil- 
liams, and  Wlney  F\sh,  Blliy  Pish,  and  Mil- 
ley  Fish;  that  Billy  Fish  died  intestate  In 
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October,  1900;  wbUe  ft  minor;  tbat  on  the 
2Bd  day  of  Aogoat,  1902.  ttie  land  In  contro- 
Tfirsey  was  aUoCted  In  hie  name  afl  Wa  share 
«f  the  aUottable  lands  of  the  Creek  Nation; 
that  on  the  28th  day  of^  February,  19W,  he, 
togethw  with  blB  children,  Wlney,  Ibhala, 
Katle^  and  Fnudn  and  HiU^  Fiidi.  execated 
to  defendant  Elmer  B.  Scfaocfc  a  warranty 
deed  to  the  lands  allotted  In  the  name  of 
Billy  Fish,  deceased,  Mr  a  consideration  of 
$800;  that  defendant  Schock  conveyed  a 
one-half  Interest  in  said  lands  to  defendant 
Bebee;  tbat  on  the  23d  day  of  January, 
1912,  William  SnlllTan,  as  guardian  of  Praz- 
ler  and  Mllley  Fish,  executed  a  guardian's 
deed,  conveying  to  defendant  Schock  all  the 
right,  title,  and  interest  in  and  to  the  land 
in  controveray;  that  none  of  eald  deeds  were 
approved  by  the  Secretary  of  the  Interior. 
He  alleges  that  the  signatures  to  said  deeds 
were  obtained  through  fraud  and  undue  lu- 
flu^ee  of  defendant  Schock;  t^t  said  deed 
is  voidable,  by  reason  of  mistake  of  plaintiff 
as  to  his  right,  title,  and  Interest  in  and  to 
said  premises,  which  mistake  induced  plain- 
tiff to  sign  said  deed;  that  he  caused  hla 
consent  to  be  given  by  mistake,  which  con- 
sent was  had  and  obtained  through  fraud 
and  undue  influence,  exercised  by  said 
Schock,  and  in  obtaining  said  deed  from 
plaintiff  by  virtue  and  through  the  use  of 
the  statements  by  said  Schock  to  plaintiff 
that  plaintiff,  as  the  father  of  said  BUly 
Fish  deceased,  and  the  said  brothers  and  sis- 
ters of  said  decedent  hereinabove  named,  in- 
herited eciually  an  undivided  one-sixth  luter- 
e^t  in  and  to  the  land  so  allotted  to  the  heirs 
of  Billy  Fish,  deceased,  which  statements 
plaintiff  believed  to  be  true  and  relied  there- 
on as  tme  and  correct  statements  of  fact 
and  law  relating  to  his  title  and  interest 
In  and  to  said  land. 

To  this  petition,  defendant  answered,  ad- 
mitting the  allotment,  the  dtizenship,  and 
relationship,  also  admitted  that  the  Arkan- 
sas law  of  descent  and  distribution  control- 
led the  devolution  of  the  property;  that  de- 
fendant Schock  purchased  the  land  from 
plaintiff  and  his  children  named  for  the  con- 
sideration of  $800;  that  the  deed  executed 
by  defendant  was  approved  on  the  26th  day 
of  March,  1911,  by  the  county  court  of  Ok- 
mulgee county,  Okl.  He  admits  conveying 
one-half  interest  in  the  land  to  defendant 
Bebee.  To  this  answer,  a  general  reply  was 
filed.  Upon  the  issues  thus  formed,  the 
cause  proceeded  to  trial  before  the  court 
without  the  iuterventlon  of  a  Jury.  Judg- 
ment was  rendered  in  favor  of  plaintiff,  can- 
celing his  conveyance  and  Quieting  title  In 
plaintiff.  Defendant  prosecutes  error  to  this 
court,  and  alleges  for  reversal  ten  different 
assignments  of  error.  From  the  view  we 
take  of  this  case,  it  will  be  necessary  to  con- 
sider only  the  following  assignments: 

"(6)  The  court  erred  in  finding  that  UtUe 
Fi«i  had  any  ri«bt,  title,  fnterest  in  the  prem- 
Ibm  in  cDntroverty  at  the  time  he  executed  the 


deed  to  plaintlif  iii  error,  and  in  not  holding  tbat 
Little  Fish  had  conveyed  all  his  interest  in  said 
premises  by  virtue  of  the  deed  executed  to  him 
by  Chas.  W.  Wilson  on  August  21,  1907. 

"(10)  The  decision  of  the  court  Is  not  sustain- 
ed by  sufficient  evideoc&" 

Anumg  the  findings  of  the  court  is  the 
following: 

"The  court  does  not  believe  nor  find  from  the 
tettimony  in  this  case  that  the  defendant  Schock 
intentionally,  at  any  time,  deceived  the  plaintiff. 
Little  Fiah,  or  ever  attempted  to  deceive  him, 
but  the  fact  reioains  that  an  ignorant  full-blood 
Indian  has  leas  idea  of  what  bis  rights  are  un- 
der the  law  than  the  ordinary  white  man." 

It  Is  further  shown,  from  the  undisputed 
evidence  that  on  the  2lBt  day  of  August,  1907, 
plaintiff  executed  and  delivered  to  Chas.  W. 
Wilson  a  deed  of  general  warranty,  convey- 
ing to  him  the  laud  in  controversy.  It  is 
shown  that  in  the  early  part  of  1911,  and 
more  than  one  year  before  the  filing  of  this 
^t,  and  about  a  year  after  the  execution 
of  the  deed  to  defendants  herein,  plaintiff 
fully  recognized  the  validity  of  each  of  these 
deeds  by  participating  In  a  settlement,  where- 
in he  gave  his  consent  for  Wilson  to  pay  to 
defendant  Schock  the  sum  of  $354  for  and  on 
account  of  plaintiffs.  This  payment  was 
made  on  the  ground  that,  when  defendant 
Schock  purchased  the  Interest  of  Little  Fish, 
he  did  80,  believing  Qiat  the  premises  were 
free  of  incumbrance,  and  after  ascertaining 
that  Little  Flafa  had,  prior  thereto,  conveyed 
the  premises  to  Wllsmi,  the  matter  was  set- 
tled in  the  manner  before  indicated.  The 
Gonr^anoe  made  to  Wilson  by  i^lntiffs  was 
Introduced  In  evidence  without  obJectloD,  Is 
regular  on  its  tace,  and  made  at  a  time  when 
there  were  no  restrictions  upon  the  aliena- 
tion of  sold  land,  and  coaveyeA  all  the  r^t, 
title,  and  interest  of  Uttle  Fish  In  the  prem- 
ises. It  Is  unoontroverted  that  he  iwrtlcipat- 
ed  in  this  settlement  and  expressly  recognis- 
ed the  validity  of  tiiese  Instniments  In  the 
manner  Indicated  herein,  and  as  shown  from 
the  following  evidence: 

Upon  the  questl<m  of  settlement,  defendant 
Schock  testified  as  follows: 

"Q.  State  when  you  communicated  the  in- 
formation tiiat  you  derived  from  your  lawym 
as  to  the  interest  that  Little  Fish  owned  in  this 
land,  A.  I  came  back  home  and  found  that 
Charles  Wilson  hod  a  deed  to  this  Billy  Fish 
land.  •  *  *  And  later  I  met  Little  Fish  on 
the  street  here,  and  I  told  him  that  Charley  Wil- 
son bad  a  deed  to  this  land,  and  he  asked  me 
about  the  balance  of  the  money,  and  I  told 
him  he  had  given  Charley  Wilson  a  deed  to  the 
land.  I  had  thought  he  owned  all  of  the  land, 
and  I  couldn't  settle  up  wi^  them  until  they 
arranered  it  with  Charley  Wilson,  so  this  could 
be  adjusted  and  T  could  get  a  clear  title,  and  I 
told  him  to  see  Charley  Wilson  and  see  about 
it  *  *  *  Q.  Was  there  any  settlement  made 
that  day?  A.  Of  the  whole  matUr?  Q.  Yes. 
A.  No.  Q.  Was  there  any  settlement  made  sub- 
sequent? A.  Tes,  sir.  Q.  What  was  that  settle- 
ment? A.  I  paid  all  the  rest  tbe  money  ^at 
was  coming  to  them,  and  I  think  I  paid  LitUe 
Fish  some  more  money.  I  think. part  of  the 
Little  Fish  money  was  paid  to  Charley  Wilson. 
Q.  Was  that  on  account  of  the  transaction? 
i  Yes.  sir." 
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Charley  Wilson  testified  In  regard  to  this 
settlement  as  follows : 

"Q.  Did  you.  and  he  and  Sullivan  have  any 
kind  of  a  settlement  in  reeard  to  this  piece  of 
land?  A.  Yes,  air.  Q.  Well,  where  was  that 
settlement  had  ?  A.  Moore  &  Xoble'a  office.  Q. 
Now,  Mr.  Wilson,  you  may  go  ahead  and  state 
anything  else  that  occurred  that  day  between 
you  and  little  Flab  and  Mr.  Schock  in  regard 
to  this  land.  A.  Aa  I  remember,  Mr.  Schock 
brought  Iiittle  Fish  up  to  the  office  and  some  one 
as  interpreter.    J  am  not  sure  who  the  Inter- 

freter  was,  and  we  talked  this  matter  over,  and 
told  them  how  much  I  bad  paid  him,  and 
showed  Mr.  Schock  and  Little  Fish,  and  there 
waa  an  agreement  there  between  us  that  I  was 
to  pay  $354  more  as  my  part,  and  I  think  I  gave 
Mr.  Schock  right  then  for  my  part  the  money, 
and  aAed  him  when  he  got  this  matter  through 
to  deed  me  the  piece  of  land  in  Okfuskee  coun^. 
Q.  Well,  now,  what  did  you  pay  Mr.  Schock 
this  $354  for?  Why  did  you  pay  him  that?  A. 
As  part  payment  on  this  piece  of  land  I  was  get- 
ting. Q.  Did  you  get  a  piece  of  this  Billy 
Fish  land?  A.  Yes,  sir;  80  acres.  *  *  *  Q. 
Now,  did  little  Fish  say  anything  further  to 
you  that  day  in  regard  to  this  land?  A.  The 
understanding  that  I  had  with  Little  Fish  was 
tliat  I  was  to  pay  this  amount  to  Mr.  Schock, 
and  Mr.  Schock  would  make  the  final  settle- 
ment with  htm.  That  was  the  understaading 
before  I  gave  Mr.  Schock  this  check;  tbat  I 
had  an  understanding  with  Little  Fish  that  he 
was  to  make  the  final  settlement  He  said 
Schock  had  already  paid  him  some  money,  and 
he  would  make  final  settlement.  *  *  *  Q. 
Was  there  anything  said  that  day  as  to  what 
this  $225  should  t>e  applied  to?  A.  It  was  on 
payment  of  this  land.  Q.  Did  he  agree  to  that? 
A.  Yea.  sir.  Q.  That  the  $225  that  you  had 
fdven  him  shoald  be  applied  on  this  land?  A. 
That  was  the  understandinff  I  had  with  Uttle 
Fish." 

The  witness  was  interrogated  on  cross-ex- 
amination fully  In  regard  to  this  settlement. 

[1]  Upon  this  state  of  the  record  It  clearly 
abows  that  plaintlfC  had  no  interest  Is  the 
land  on  the  date  of  the  institution  of  this 
suit,  and  the  trial  court  should  have  dis- 
missed his  petition.  Clark  v.  Holmes,  31  Okl. 
1»4,  120  Pac.  642,  Ann.  Oas.  1913D.  385; 
Lewis  et  al.  t.  Clements,  21  Okl.  167,  95  Pac. 
769;  1  Encyc:  PI.  &  Pr.  300.  The  court,  fall- 
ing to  dlsniisa  said  cause  for  the  reason  In- 
dicated, and  having  considered  same  <m  the 
merits  (and  It  affirmatively  shows  that  the 
court  refused  to  consider  or  give  any  weight 
to  the  testimony  relative  to  this  settlement 
between  Wilson,  Schock,  and  plaintiffs,  and 
also  failed  to  consider  the  conveyance  execn^ 
ed  by  plaintiff  to  Wilson),  in  so  doing,  com- 
mitted prejudicial  error,  and  the  jndgment  Is 
contrary  to  the  law  and  the  evidence. 

ft]  The  question  arises  whether  this  court 
should  reverse  the  cause  and  remand  same 
for  a  new  trial,  or  consider  Qie  whole  case  up- 
on the  evidence  and  record  iKfore  ns,  and 
render  or  cause  to  be  rendered  the  Judgment 
which,  abould  have  been  rendered  by  the  trial 
court  This  is  ft  cause  of  action,  cc^izable 
in  a  court  of  equity,  and  one  wMch,  at  com- 
mon law,  could  only  have  been  prosecuted  In 
a  court  of  diancery.  This  court  seems  to 
have  never  been  called  upon  to  draw  a  line 
of  distinction  in  the  procedure  upon  appeal 
In  law  cases,  tried       the  court  without  a 
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Jury,  and  in  eqotCy  cases.  We  ave  of  the 
opinion  that  It  Is  very  Important  Uiat  tlw 
distinction  be  recognised  and  adhered  to. 

Section  S268,  Rev.  Laws  1910,  In  part;  pro- 
vides: ' 

"When  a  Judgment  or  final  order  ahall  be  re- 
versed on  appeal,  either  in  whole  or  in  part,  the 
court  reversing  the  same  shall  proceed  to  render 
such  judgment  aa  the  court  below  should  have 
rendered,  or  remand  the  cause  to  the  court  be- 
low for  such  judgment  *  *  *  In  cases  decid- 
ed by  the  Supreme  Court,  when  the  facts  are 
agreed  to  by  the  parties,  or  found  by  the  court 
t)elow,  or  a  referee,  and  when  it  does  not  ap- 
pear, by  exception  or  otherwise,  that  such  find- 
ings are  against  the  weight  of  the  evidence  k 
yie  case,  the  Supreme  Court  shall  send  a  man- 
aate  to  the  conrt  below,  diieetlng  it  to  render 
such  judgment  in  tlie  pr«mln»  as  It  should 
have  rendmd  on  the  facts  agreed  to  or  foond 
in  the  case." 

This  section  should  be  considered  In  ooo- 
nectlon  with  article  7,  f  20,  Const! tntloo. 
which  reads : 

"In  all  isspcs  of  fact  joined  in  any  court,  all 
parties  may  waive  the  right  to  have  the  same 
determined  by  a  jury;  in  which  case  the  find- 
ing of  the  judge,  upon  the  facts,  ahall  have  the 
force  and  effect  of  a  verdict  by  jury." 

It  is  clear  to  our  minds  that  this  section  of 
the  Constitution  refers  to  such  cases  as  the 
parties  would  have  a  right  to  have  deter- 
mined by  a  Jury,  and  In  which  cases  the  find- 
ing of  the  Judge  of  the  trial  court  has  the 
same  force  and  effect  as  a  verdict  of  a  Jury ; 
and  in  all  such  eases,  if  there  is  any  evidence 
tending  to  sustain  the  finding  of  the  trial 
court,  the  Supreme  Court,  as  has  been  often 
held,  win  not  weigh  the  evidence  and  ascer- 
tain where  the  weight  lies,  but  will  sustain 
the  finding  of  the  trial  court  But  In  purel.v 
equity  cases  this  Is  not  true.  The  court 
may.  In  its  discretion,  submit  an  Issue  of 
fact  in  an  equity  case  for  the  determination 
of  a  Jury.  However,  the  finding  of  the  Jury 
thereon  is  merely  advisory,  and  It  Is  the  duty 
of  the  court,  if  In  its  opinion  the  verdict  is 
clearly  contrarr  to  the  weight  of  the  evi- 
dence, to  vacate  the  verdict  of  the  Jury  and 
determine  questions  of  fact  according  to  its 
own  Judgment  When  a  finding  of  the  jury 
In  an  equity  case  is  only  advisory  and  not 
binding  on  the  trial  court.  It  would  be  uiurea- 
sonable  to  hold  that  the  finding  of  the  trial 
court  upon  a  question  of  fact  in  such  ease, 
should  be  conclusive  and  binding  on  the  Su- 
preme Court  S  Cyc.  260,  states  the  rule  as 
follows : 

"Under  the  old  chancery  practice,  suits  In 
equity  were  tried  de  novo  on  appeal  upon  the 
entire  record  and  evidence;  and  it  has  beea 
said  that  'the  adoption  of  the  Codes  scarcely 
made  any  impression  upon  equity  cases,  so  far 
as  their  trial  in  the  lower  or  appellate  courts 
was  ccmcemed." 

To  the  same  effect  see  Kelly  v.  Carter,  55 
Ark.  lU,  17  S.  W.  706;  Bfiller  v.  Cook.  135 
111.  190,  2S  N.  B.  766,  10  L.  B.  A.  292;  Ste- 
phens V.  Dickinson  (KyJ  43  S.  W.  212;  Fitx- 
patrick  V.  Weber,  168  Ma  662,  68  S.  W.  913; 
Woltehberg  v.  Mlnard.  37  Or.  621,  62  Pac. 
632;  Chalmera  v.  Klnaid,  88  S.  C.  126^  16  8. 
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B.  778^  SOS;  FatiUcneT  r.  Sbnnu,  98  Keb.  29S, 
89  N.  W,  171,  94  N.  W.  118. 

ThlB  rule  was.  In  effect,  BQstained  Hie 
twritocial  Sapiune  Ooort  In  the  ease  of 
Ormtreet  et  al.  t.  Gltlsens'  Bank.  12  Okl, 
38^  72  Pae.  31B,  wherela,  In  the  flist  sylla- 
bos,  it  Is  stated: 

"Where  fraud  Is  relied  apon  as  the  basis  for 
egnitable  reliet  and  the  tiial  court,  after  hear* 
ing  the  evidence,  finds  that  fraud  has  not  been 
established,  the  appellate  court  will  not  disturb 
such  Gndinr,  unless  it  is  clearly  against  tiie 
weight  of  evidence." 

Thus,  by  Inference,  It  was  held  in  that  case 
that,  if  the  Judgment  of  the  trial  court  is 
clearly  against  the  weight  of  the  evidence, 
the  Supreme  Oourt  will  set  it  aside  and  de- 
cide the  cause  according  to  the  weight  of  the 
evidence.  See,  also.  Holt  t.  Murphy,  15  Okl. 
12,  79  Pae.  265. 

From  the  foregoing  authorities,  the  true 
rule,  and  which  should  be  recognized  by  this 
court,  is,  in  all  eases  which  were  cognizable 
only  in  a  court  of  chancery.  It  is  the  duty  of 
tills  court  to  consider  the  whole  record,  to 
weigh  the  evidence,  and,  when  the  Judgment 
of  the  trial  court  Is  clearly  against  the 
weight  of  the  evidence,  render  or  cause  to  be 
rendered  such  Judgment  as  the  trial  court 
aboDld  have  rendered.  We  think  this  is  a 
reasonable  interpretation  of  the  section  of 
Qie  statute  quoted,  supra,  and  is  condaclve 
of  a  more  qwedy  determination  of  litigatlwi. 
It  will,  no  doubt,  often  save  the  expense  and 
trouble  of  a  second  trial  in  the  lower  court, 
a  second  ai^peal,  and  a  farther  consideration 
by  this  coort  There  is  no  sound  reason  to 
be  urged  against  this  rule.  There  are  many 
reasons  why  this  should  be  the  rule.  It  is 
necessary  that  the  court  examine  thoroaghly 
the  entire  record  to  ascertain  If  pr^udiclal 
error  has  been  committed  and  injustice  done. 
Having  familiarised  onraelvea  with  the  rec- 
<nrd  in  order  to  ascertain  ttm  rights  of  the 
parties,  we  have  the  same  opportunity  and 
authority  to  do  equity  between  the  parties 
and  finally  determine  the  controversy  by  tea- 
dering  a  decree  as  the  trial  oourt  would  have 
upon  another  trial,  or  as  we  would  upon  a 
second  consideration  of  the  cause.  Why  put 
the  parties  to  the  expense  and  trouble  tit  a 
second  trial,  for  no  purpose,  except  for  this 
conrt  to  have  an  opportunity  to  again  re-ex- 
amine the  case  to  ascertain  if  prejudicial  er- 
ror has  been  committed?  It  is  clear  that  the 
Judgment  of  the  trial  court  is  agi^st  the 
wel^t  of  the  evidence  In  this  case.  As  we 
have  shown,  the  undisputed  evidence  shows 
that  plaintiff  had  no  interest  in  the  lands  in 
controversy  on  the  date  of  the  Institution  of 
this  suit  And,  in  addition  to  this,  the  court 
epeei&c&llj  found  that  there  was  no  fraud  or 
deceit  practif^d  by  defendant  Scbock,  and 
there  is  no  evidence  tending  to  show  there 
was  any  mutual  mistake.  If  any  mistake 
was  made,  it  was  a  mistake  of  law  solely  on 
the  part  of  plaintlif  as  to  the  interest  he  In- 


berltea  In  tbB  land.  lAere  was  no  mutual 
mistake  shown;  and,  tiie  issue  of  fraud  hav- 
ing been  detemdued  against  plaintiff,  there  is 
no  foundation  for  tlie  Judgment.  Under  der- 
tain  drcumstances,  a  mutual  mistake  at  law 
may  be  sufftdent  to  warrant  a  court  ct  eq- 
uity in  grantii^  relief;  but  the  authorities 
do  not  go  so  far  as  to  hold  that  where  one 
party,  not  induced  by  fraud  or  undue  Influ- 
ence of  the  other,  may  be  granted  relief  sole- 
ly on  account  of  a  mistake  of  law.  as  to  his 
Interest  or  as  to  his  rights  in  property,  where 
no  other  facts  or  circumstances  are  present 
suffident  to  confer  Jarisdiction  uiwn  a  court 
of  equity.  1  Story,  Eg.  Jurisprudence,  pp. 
120,  121,  122,  123,  126,  127 ;  Hope  v.  Bour- 
land,  21  Okl.  8Gi,  98  Pac.  680:  Owen  v.  Tul- 
sa. 27  Okl.  264,  lU  Faa  S20. 

The  question  as  to  whether  or  not  a  dif- 
ferent rule  should  be  laid  down  by  this  court 
governing  the  transactions  of  Indians  from 
that  of  other  people  Is  not  now  before  us  for 
consideration,  and  we  defer  expressing  any 
opinion  In  regard  thereto. 

We  are  of  opinion,  however,  that,  In  the 
consideration  of  all  Issues  relative  to  fraud 
or  deceit  practiced  upon  the  Individual  mem- 
bers of  the  Indian  tribes,  their  Ignorance  rel- 
ative to  their  rights,  their  lack  of  education 
and  understanding  of  our  form  of  govern- 
ment and  legal  procedure,  may  and  should 
be  considered  by  the  court,  together  with  all 
other  facts  and  circumstances  In  determining 
an  Issue  of  fraud ;  but  this  does  not  neces- 
sarily mean  that  a  different  rule  should  be  an- 
nounced to  be  applied,  especially  to  that  class 
of  people.  Members  of  other  races,  similar- 
ly situated,  should  have  the  same  considera- 
tion. 

From  the  foregoing,  the  Judgment  of  the 
trial  court  Is  reversed  and  vacated,  with  direc^ 
tion  to  render  Judgment  upon  the  record  in 
this  case  for  defendants.  All  the  Justices 
concur,  except  KANE,  C.  7.,  absent  and  not 
partlcipatittg. 


CLABK  T.  WILLTS.    (No.  8927.) 
(Supreme  Court  of  OUahonia.   Nov.  24.  1914.) 

(Spllahua  by  the  Court.) 

Venub  (S  26*)— Nonresident  of  Oountt— Ac- 
quisition OV  JURIBDIcnON. 

The  defendant  in  error,  a  redden t  of  Har* 
mtsi  county,  was  found  in  Greer  county,  and 
was  there  sued  on  contract  and  summons  served 
upon  him.  He  went  volimtarily  into  Greer 
county  on  his  own  private  business.  He  was 
not  '^oing,  returning,  or  attending  (court)  in 
obedience  to  a  subpcena,"  nor  was  he  in  Greer 
county  through  any  artifice,  trickery,  fraud,  or 
the  procurement  of  the  plaintiff.  Held,  the 
court  had  jurisdiction  of  the  person  of  defend- 
ant and  committed  reversible  error  in  holding 
otherwise. 

[Ed.  Note.— For  other  nises,  see  Venue,  Cent. 
Dig.  SS  39,  40;  Dec.  Pit:.  S  2G.*] 

CMumlssioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Greer  C3oun^; 
Jarret  Todd,  Judge. 


•For  other  cuw      sun*  tople  and  setitloa  NUMBBR  la  Dec.  Dig.  A  Am.  Dig-  Key-No.  Serlen  ft  Rep'r  Indexes 
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Action  by  O.  B.  Clatk  against  J.  N.  Willis, 
Judgment  for  defendant,  and  plaintiff  brings 
error.   Berersed  and  lemanded.  with  dlreo- 

tlODB. 

Haneer,  Clay  ft  Robinson,  of  Altns,  for 
plalntur  in  error.  0.  0.  WeUs,  ct  Mangum, 
for  defendant  In  errm. 

BRBWER,  O.  X  N.  WlUla,  a  resident  of 
Harmon  county,  OkL,  who  happened  to  be  In 
Mangnm,  Oreer  county,  (Hcl.,  was  while  there, 
Bued  and  served  with  snmmons  at  the  in- 
stance of  the  plaintiff  in  error,  G.  E.  Clark. 
A  plea  to  the  Jurisdiction  was  01ed,  in  which 
It  was  claimed  that  the  county  court  of  Greer 
county  bad  no  Jurlsdlcti(»i  over  the  person 
of  the  defendant,  for  the  reason  that  the  de- 
fendant was  a  resident  citizen  of  Sarmon 
county,  OkL,  and  had  been  such  for  many 
years,  etc  The  plea  to  the  jurisdiction  of  the 
court  coming  on  to  be  beard  by  the  court,  the 
parties  agreed  upon  and  filed  the  following 
statements  of  facts : 

"It  ia  hereby  stipulated  and  agreed  by  and 
between  plamtlCF  and  defendant  that  at  the  time 
of  the  filing  of  this  suit,  and  for  a  Iodr  time 

frior  thereto,  the  defendant  was  a  resident  of 
larmon  county,  a  married  man.  and  head  of  a 
family  residing  In  said  county  of  Harmon;  that 
be  was  residing  on  the  land,  in  said  Harmon 
county,  described  in  plaintiff's  petition,  and 
that  all  the  property  attached  was  raised  and 
grown  thereon  in  the  year  1910;  that  defendant 
was  served  with  the  snmmons  issued  on  the  pe- 
tition  filed  herein,  and  that  the  petition  was 
filed,  summons  was  issued,  and  he  was  served 
with  the  same  while  be  was  in  Greer  county, 
Okl.;  that  at  the  time  suit  was  filed,  and  the 
summons  issued  and  served  on  him,  as  aforesaid, 
he  was  voluntarily  in  Greer  oomity.  Okl.,  for  the 
purpose  of  shipping  the  cotton,  or  a  part  of  the 
cotton,  herein  attached,  from  MaoKum.  Greer 
county,  Okl.,  to  Galveston,  Tex.,  and  was  not  a 
snitor  or  witness  in  any  court  in  said  Greer 
comity,  nor  had  he  been  induced  to  GOtne  into 
said  county  by  any  one  for  any  purpose  other 
than  tiie  private  business  of  defendant" 

After  considering  the  same,  the  court  sus- 
tained the  defendant's  plea  to  its  Jurisdiction 
and  dismissed  the  cause.  The  plaintiff  be- 
low cornea  bere  as  plaintiff  In  error  and  pre- 
sents the  stngle  ^nestlon:  Did  the  court,  under 
the  drcnmstences,  have  jurisdiction  of  the 
person  of  the  defendant? 

The  defendant  in  error  is  in  default  in  this 
court  as  to  a  brief,  and  we  might  well  dl^ose 
ot  the  matter  by  Invoking  the  rule  aniiaanced 
in  many  cases  that  In  bu(A  sAtoatltnL  the 
conrt  Is  under  no  obllgatlcm  to  search  the  rec- 
ord to  find  some  theory  upon  whldi  the  judg- 
ment (tf  the  lower  ooort  may  be  sustained,  but 
will  reverse  the  cause  where  It  appears  rea- 
sonably certain,  from  a  perusal  of  plaintiff 
in  eiTor's  brief,  that  enot  has  been  commit- 
ted. Butler  T.  McSpadden,  26  OU.  406,  107 
Paa  170;  Ellis  t.  OuUer,  26  OkL  469,  loe 
Pac.  957;  Bnckner  Oklahoma  Nat  Bank, 
26  OkL  472,  106  Pac  9S0;  Reeves  &  Co.  t. 
Brennan,  26  Okl.  544,  106  Pac.  950;  Sharp- 
letgh  Hdw.  Co.  T.  Pritehard,  25  OkL  SOS,  108 
Pac.  360;  Butler  v.  Stinson,  26  Okl.  216.  106 
Pac.  1103;  School  Dlst.  T.  Bhelton,  26  OkL 


229, 109  Pac.  67,  138  Am.  St  BeD.  062;  Flana- 
gan V.  Davis,  27  Okl.  422,  112  Pac.  900;  Mis- 
souri, K.  &  T.  Ry.  Ca  V.  haie,  27  OkL  456, 
112  Pac.  eai ;  PhllUpg  t.  Rogers.  SO  OkL  09, 
118  Pac  371 :  Doyle  t.  S<diool  Dlst,  30  OU. 
81,  118  Pac  880:  Bank  of  Grove  t.  Dennis, 
80  OkL  70,  118  Pac  670;  Hawkins  t.  White, 
31  OU.  118, 120  Pac  561;  BUdd  T.  Wllun,  32 
OU.  88,  121  Pac  252,  Ann.  Gas.  1814A,  485; 
Reynolds-Davis  &  Ga  y.  Hotchkiss,  31  OkL 
606,  122  Pac  165;  Birst  Nat  Bank  t.  Blair, 
31  OU.  562,  122  Pac  627;  Van  Aradale-Os- 
bome  Broken^  Ga  t.  Fattemxi,  30  OkL 
113, 120  Pac  933.  - 

But  as  the  invoeatlffli  of  tliia  rule  might 
leave  the  county  court  stUl  unoert^  about 
the  matter,  we  think  best  to  dispose  of  it 
Article  4,  vol.  2,  Rev.  U  1910,  relates  t&  the 
venue  of  actlMis,  and,  after  a  number  of  sec- 
tions dealing  with  Tarkras  Glasses  of  actions, 
section  4679  is  as  follows: 

"£}vei7  other  action  mnat  be  brooffht  in  the 
county  m  which  the  defendant  or  some  one  ot 
the  defendants,  reside  or  may  be  summoned." 

The  above  section  is  the  same  as  8ectl<m 
6589,  Compiled  U  1900,  which  la  found  In 
the  BesBiou  Laws  1907-08,  p.  592,  and  the 
language  is  identical  with  that  found  in 
section  4256.  Wilson's  Rev.  ft  Ann.  Stats. 
1903 ;  the  same  being  brought  into  said  last- 
named  statute  from  an  act  of  the  territorial 
Legislature  in  1893.  This  provision  was  a 
part  of  the  Code  ot  Civil  Procedure  brought 
over  from  the  state  of  Kansas.  TUs  provl- 
sion  was  not  r^mgnant  to  tbe  organic  act  as 
were  some  other  sections  of  the  Civil  Code  of 
Kansas  relating  to  venue,  as  is  discloBed  in 
Burke  v.  Malaby,  14  OkL  660,  78  Pac.  106. 
It  may  be  noted  here  that  this  statute  seems 
to  be  Umlted  by  section  6064,  Rev.  L.  1910 
(6866,  Comp.  L.  1900),  whicb  exempts  a  wit- 
ness from  liability  of  suit  in  a  county  in 
which  he  does  not  reside,  if  found  there, 
"while  going,  returning  or  attending,  in  obe- 
dience to  a  subpoena."  The  operation  ot  the 
flrst-mentloned  statute  may  be  further  limit- 
ed by  tbe  Constitution  and  laws  of  the  state 
as  to  its  operattwi  as  regards  certain  persons^ 
and  the  general  law  of  the  land  would  per- 
haps prevent  a  person  from  being  sued  in  a 
county,  other  than  that  of  his  residence.  If 
brought  Into  that  county  or  Induced  to  go 
there  through  artifice,  trick,  or  fraud; 
but  considering  the  admitted  facts,  none 
of  the  limitations  which  we  can  think  of  at 
pre^nt  would  apply  to  this  case;  and  we 
think  to  decide  It  In  favor  of  the  Jurisdiction 
of  the  lower  court  and  against  the  action 
therein  taken,  It  is  tm\j  necessary  to  go  to 
the  language  employed'  in  the  statutes  and 
give  thB  words  their  plain  and  obvious  mean- 
ing. This  view  is  sustained  by  numerous 
Kansas  dedslmiB  interpreting  tlils  provision. 
A  case  in  point  is  that  of  McAnam^  v. 
Oaugtaenaur,  34  Kan.  621,  9  Pac  476,  wherein 
It  is  said  by  Mr.  Justice  Yalentlne^  speaking 
for  that  court: 
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"The  courts  also  hold  that  wheawver  a  imtsod 
has  been  indneed  by  fiaiid,  by  any  improper 
iDflnmee,  to  go  into  a  ooantsr,  other  than  the 
county  of  hia  reBtdence,  for  Uie  purpose  that 
aervlce  of  Bummons  may  be  there  had  upon  him, 
aneh  peraon  may  tiave  such  aerTice  set  aside 
as  an  abase  of  Jadidal  process.  It  will  be  per- 
ceived that,  under  the  provisions  of  seution  65 
of  the  Civil  Code  (section  5588,  Snyder's  Com- 
pfled  Laws),  the  plahitiff  in  an  action  like  this 
may  <Mnnmenee  his  action  wherever  the  de- 
fendant 'may  be  aummoaed,'  without  reference 
to  where  he  resides;  and  none  of  the  exceptions 
or  limitations  furnished  by  any  of  the  statutes, 
or  by  the  Oonstitutton,  or  by  judicial  decisions, 
seem  to  be  applicable  to  this  case." 

Among  other  Kansas  cases,  we  find  those  of 
Underwood  t.  Fosha,  73  Kan.  408,  85  Pac.  664, 
»  Ann.  Cas.  833 ;  Van  Horn  t.  G,  W.  Mfg.  Co., 
3T  Kan.  523,  15  Pac.  562;  Bolz  v.  Crone,  64 
Kan.  670,  67  Pac  1108;  Barton  v.  Hasaner, 
4  Kan.  App.  531,  44  Pac. -1007. 

It  follows,  in  oar  Judgment,  that  the  trial 
court  erred  in  holding  that  It  was  without 
jurisdiction  of  the  person  of  defendant,  and 
for  that  reason  the  cause  should  be  reversed, 
with  directions  to  proceed  In  ccmfOrmlty  with 
the  Tlews  herein  expressed. 

PBB  GTJRXAU.  Adopted  In  wbol& 


SBID  T.  TATLOti.    (No.  3488.) 
(Supreme  Court  of  Oklahoma.   Nov.  24,  1914.) 

(Syllahus  hi  th€  Court.} 

X.  IlTDIAnS  ({  IS*)  —  GONTETAnOB  BT  MlNGB 

Fbeedman— Vaijditt. 

A  deed  of  a  minor  Cherokee  freedman,  at- 
tempting to  convey  bis  allotted  lands,  is  void; 
such  lands  can  be  told  only  by  gnardian  in  a 
proper  proceeding  in  the  county  court. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  H  17,  29.  34,  37-44;  Dec  Dig.  |  l(E.*] 

2.  Indians  (S  13*)— IAabbiaoe  of  Fbeedman— 

Action  bt  Guaedian. 

Marriage  of  a  male  ward,  a  Cherokee  freed- 
man, does  not  terminate  guardialuhip  as  to  bis 
allotted  lands,  and  sait  may  be  maintained  by 
his  guardian  relative  thereto. 

[Kd.  Note.— For  other  cases,  see  Indiani,  Cent 
IMg.  i  80;   Dec.  Dig.  S  13.*] 

Error  from  Superior  Court,  Muskogee 
County;  Farrar  L.  McCain,  Judge. 

Action  by  Willie  Taylor,  a  minor,  by  his 
next  frtend,  J.  S.  Dodson,  against  S.  W.  Reld. 
Judgment  for  plaintiff,  and  defendant  brings 
evroT.  Affirmed. 

Kenneth  S.  Murcblson  and  Edward  C.  Grie- 
sel,  both  of  Muskogee,  for  plaintiff  in  error. 
Thea  A.  Lipscomb,  N.  B.  Maxey,  J.  B.  Camp- 
bell, and  w.  O.  Beall,  all  of  Muskogee,  for  de- 
fendant in  error. 

BLEAKMORH,  J.  This  case  presents  er- 
ror from  the  superior  court  of  Muskogee  coun- 
ty. The  action  was  brought  by  J.  S.  Dodson, 
as  the  guardian  and  next  friend  of  Willie 
Taylor,  a  minor  freedman  of  the  Cherokee 
Tribe  of  Indians,  to  recover  certain  lands 
allotted  to  him  as  audi  freedman.  The  petl- 

*yBr  athtr  oaias  am 


tlon  aU^^  that  Willie  Taylor  Is  a  minor 
and  the  owner  of  and  entitled  to  the  posses- 
sion thereof,  and  that  the  defendant  wrong- 
fully withholds  possession,  etc.  The  defend- 
ant, Reid,  answered,  disclaiming  any  knowl- 
edge of  the  age  of  Willie  Taylor,  and  there- 
fore denying  he  was  a  minor,  admitting  that 
the  lands  involved  had  been  allotted  and 
patented  to  falm  as  a  freedman,  and  denied 
that  Willie  Taylor  was  the  owner  or  entitled 
to  the  possession  of  the  land.  The  cause  was 
tried  to  the  court  without  a  Jury.  The  evi- 
dence developed  the  fact  that  in  March,  1909, 
Willie  Taylor,  a  minor  who  had  married  in 
IMS,  and  his  wife  executed  a  deed  conveying 
the  land  in  question  to  the  defendant,  B.  W. 
Beid,  and  that  on  the  27th  day  of  July.  1900, 
WilUe  Taylor  and  bis  wife  executed  and  de- 
livered to  said  Beid  another  deed  covering 
said  land.  The  court  found  that  said  deeds 
were  executed  and  delivered  in  contraven- 
tion of  the  laws  enacted  by  Congress  and 
were  void;  adjudged  that  Willie  Taylor  was 
the  owner  of  said  lands  and  entitled  to  the 
poesesEdon  thereof. 

It  Is  contended  by  the  plaintiff  in  error: 
(1)  That  the  court  erred  In  holding  the  deeds 
executed  by  Willie  Taylor  were  void;  (2)  that 
said  deeds,  being  executed  during  his  mi- 
nority, wete  merely  voidable,  and  contracts 
such  as  could  be  disaffirmed  by  him  only  aft- 
er arriving  at  his  majority;  (3)  that  the  ac- 
tion could  not  be  maintained  by  his  guardian, 
his  marriage  having  terminated  the  guard- 
ianship and  the  county  court  having  lost  Ju- 
risdiction of  his  person  and  estate;  and  (4) 
that,  he  being  over  IS  years  of  age,  the  con- 
sideration paid  for  the  lands  must  have  been 
returned. 

All  these  qu^tlons  raised  by  plaintiff  la 
error  by  his  assignments  of  error  and  brief 
have  heretofore  been  determined  by  this 

court 

[t]  (1)  In  Tlrey  et  al.  v.  Darneal,  37  Okl. 
606, 133  Pac.  614,  it  was  said  In  the  syllabus: 

"Section  6  of  the  act  of  Congress  of  May  27, 
1908  (35  Stat  at  L.  312,  c.  199},  providlnn  that 
the  persons  and  property  of  minor  allottees  of 
the  Five  Civilised  Tribes  shall,  except  as  otbur- 
wise  specifically  provided  by  law,  be  subject  to 
the  control  and  jurisdiction  of  the  probate  fcoun- 
ty)  courts  of  the  state  of  Oklahoma,  is  in  the 
nature  of  a  restriction,  by  Congress,  on  the 
alienation  of  land  belongiiw  to  minor  allottees, 
and  as  such  cau  only  be  removed  by  a  regular 
proceeding  as  provided  by  statute,  throuRh  the 
instrumentality  of  the  county  court,  and  a  deed 
executed  by  a  minor,  even  thon^  married,  with- 
out any  attempt  to  comply  with  such  law,  is 
void." 

And  this  doctrine  was  reaffirmed  In  tbe 
case  of  Tlrey  v.  Darneal,  37  Okl.  611,  132 
Pac.  1087.  See,  also,  Jefferson  v.  Winkler, 
26  Okl.  653,  110  Paa  755. 

[S]  (2)  But  even  If  the  deeds  in  question 
were  not  void,  but  voidable,  yet  under  the 
rule  established  by  this  court,  the  Judgment 
of  the  trial  court  is  correct 

But  If  the  deeds  In  question  are  treated  as 


twlB  and  ■eettoa  KUIIBBR  In  Itao.  Ug.  *  Ab.  Dig.  Kv-Mo.  Swl«  *  Rap'r  loduw 

Digitized  by  Google 


590 


144  PACIFIC  REPORTER 


(OM. 


only  voidable,  yet  In  Ryan  t.' Morrison,  40 
OkL  49,  185  Fac.  1049,  it  was  beld  In  the 

BjUsbos: 

"Where,  in  the  suit  of  a  minor  under  18  years 
of  age  by  her  guardian,  the  petitioa  states  that 
she  had  executed  an  oil  and  gas  mininff  lease 
and  certain  deeds  to  defendant,  and  praya  that 
her  title  to  the  land  therein  set  forth  be  clear, 
held,  assuming  the  conveyances  assailed  to  be 
voidable,  that  in  virtue  of  Rev.  Laws  1910,  $ 
886,  the  same  may  be  disaffirmed  hy  the  minor 
before  her  majority,  that  the  bringing  of  the 
suit  was  a  sufficient  'dIsaflBrmance,'  and  that 
a  demurrer  to  her  petition  was  properly  over- 
rnled." 

Under  the  provisions  of  the  statute  of  Okla- 
homa, a  minor  over  18  years  of  age  may  die- 
affirm  contracts  snch  as  the  deeds  involved 
herein  upon  restoring  the  consideration  to 
the  party  from  whom  it  was  received  or 
paying  its  equivalent  with  interest,  if  at  the 
time  he  is  in  possession  of  sach  considera- 
tion or  its  equivalent  Gill  et  al.  v.  Hagger- 
ty,  82  Okl.  407,  122  Pac.  641. 

As  was  also  held  In  Ryan  v.  Morrison,  su- 
pra, the  bringing  of  this  suit  is  an  unequiv- 
ocal and  sufficient  disaffirmance  of  the  deeds 
Involved. 

<3)  In  Klrkpatrick  t.  Burgess,  29  OkL  121, 
116  Pac.  764,  it  was  hdd  by  this  court: 

"The  marriage  oi  a  minor  male  ward,  member 
of  the  Cherokee  Tribe  of  Indians,  of  less  than 
one-half  Indian  blood,  does  not  of  itself  termi- 
nate his  guardianship  as  to  his  allotment,  nor 
abate  the  jurisdiction  of  the  county  court,  and 
a  guardian  under  such  jurisdiction  has  author- 
ity to  make  a  sale  of  said  minor's  allotted 
lands." 

(4)  Nowhere  in  the  record  does  It  appear 
that  the  question  of  the  return  of  the  consid- 
eration recited  In  the  deeds  to  plalntlfF  in 
error  was  raised  in  the  trial  court,  and  plain- 
tiff in  error  presents  the  question  for  the  first 
time  In  his  brief  in  this  court.  The  imdisput- 
ed  testimony  In  the  case  shows  that  the  con- 
sideration received  by  the  allottee  was  a 
horse,  a  glx-sbooter,  and  $4  in  money,  and 
the  record  Is  silent  as  to  whether  this  con- 
sideration was  In  fact  returned.  The  ques- 
tion, not  having  been  presented  to  the  trial 
court  and  passed  upon  there,  will  not  be  con- 
sidered by  this  court  on  appeal.  Tlrey  v. 
Dameal,  37  Okl.  611.  132  Pb.c.  10S7,  and  cas- 
es there  dted. 

It  follows  that  the  judgment  of  the  trial 
court  should  be  affirmed:  and  It  Is  so  or- 
dered. All  the  Justices  concur,  except  KANE, 
C.  J.,  absent  and  not  partldpatlng. 


CHIN  GOON  V.  SCOTT.  (No.  8903.) 
(Supreme  Ocmrt  of  Oklahoma.   Nov.  24,  1914.) 

(SyUahuM  6y  the  Court.) 

Appul  ahd  Erbob  (i  787*)  —  DiBinaau  — 

Death  op  Plaintiff  in  Erbor. 

Where  the  plaintiff  in  error  dies  after  filing 
petition  in  error  in  this  court,  and  more  than 
one  year  expires  sabeeqoent  to  the  date  of  death, 
and  no  attempt  has  been  made  to  revive  the 
action  in  the  name  of  the  personal  representa- 


tive or  the  heirs,  a  motion  by  the  defendant  in 
error  to  dismiss  for  failure  to  revive  within  the 
time  allowed  by  statute  (secticm  S2fH,  Bev.  L. 
1910}  is  well  taken,  and  the  causa  should  be 
dismissed, 

[Ed.  Note.— Fw  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3120,  8180;  De^Diff.  f 
737  •] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Carter  County; 
W,  N.  Winfrey,  Judge. 

Action  by  Moran  Scott  against  Chin  Goon. 
Judgment  for  plalntU^  and  defiant  brings 
error.  Dismissed. 

Wm.  FfMfter,  of  Ardmore,  for  plalnUfT  in 
error.  Cruce  ft  Potter,  of  Ardmore,  for  de- 
fendant in  error. 

OALBBAITH.  O..  The  petition  in  error 
and  case-made  in  this  canse  were  filed  in  this 
court  on  February  14, 1912.  On  the  9th  day 
of  October,  1914,  the  defmidant  in  error  filed 
a  motion  to  dismiss  the  cause  for  tbe  rea- 
son that  Chin  Goon,  the  plaintiff  in  error, 
died  on  the  28tta  day  of  May,  1913,  subse- 
quent to  the  filing  of  the  petlti<n  in  error  In 
this  court,  and  that  more  than  one  year  bad 
elapsed  since  his  death  and  the  date  of  the 
filing  of  the  moUon,  and  that  said  cause  has 
not  been  revived  In  the  name  of  the  personal 
representative  or  the  beirs.  Section  6295. 
Bev.  L.  1910.  ^oof  was  made  of  service  of 
a  copy  of  this  moUon  on  one  of  the  sureties 
on  the  appeal  bond  and  on  Mary  Goon,  sur- 
viving widow  of  €hin  Goon,  on  the  18th 
day  of  October,  1914.  No  response  has  been 
made  to  this  motion.  We  therefore  assume 
that  the  fact  of  tbe  death  of  the  plaintiff  in 
error,  as  set  out  in  the  motion,  Is  true.  Hie 
record  shows  that  no  attempt  has  been  made 
to  revive  the  cause  in  the  name  of  the  per- 
sonal representative  or  the  heirs  of  the  plain- 
tiff in  error.  More  than  a  year  having  elaps- 
ed since  his  dtath,  the  action  has  abated,  and 
It  is  now  too  late  to  revive  the  same  (sections 
Q290  and  5201,  Rev.  L.  1910),  and  this  court 
is  without  Jurisdiction  to  consider  tbe  cause 
upon  its  merits  ('lister  v.  Gilbert,  143  Pac. 
189;  City  of  Oklahoma  v.  John  H.  Wright  et 
al.  [Na  4994]  not  for  publication). 

Tbe  motion  to  dismiss  is  therefore  sus- 
tained, and  the  appeal  dismissed. 

PEB  CUBIAM:  Adopted  In  whol& 


WOOD  V.  McEWEN.   (No.  6661.) 
(Supreme  Court  of  Oklahoma.  Nov.  24,  1914.) 

(SyUabuM  hp  the  Court.) 
Appkai.  and  Ebbob  d  306*)— Tdib  fob  Ap- 

PEA  1>-DISKIS8AL. 

Where  plaintiff  In  error  fails  to  comply 
with  chapter  18,  Sess.  Laws  1910-11,  requiring 
that  }>roceedings  in  error  shall  be  commenced 
in  this  court  within  six  months  after  the  date 
of  tbe  rendition  of  the  Jnctement  of  the  trial 
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«<Htrt,  llie  appMl  will  be  diamiMed  to*  waot  at 

jamdlctioiL 

[Ed.  Note.— For  other  caBea,  see  Appeal  and 
Em»p.  Cent.  Dig.  H  1830327:  Dec  Dig.  1 
3S6L*] 

Error  from  County  Court,  Creek  Ooonty; 
Warren  H.  Brown,  Judge. 

Action  between  Harry  Wood  and  Jj.  W. 
McEwen.  t^om  the  Judgment,  Wood  brings 
error.  Dismissed. 

C.  a.  Barry,  of  Ft  Smith,  Ark.,  and  X  Bl 
Whitehead,  of  McAleatier,  for  plaintiff  In  er- 
ror. Wm.  h.  Cbeatbam,  a£  Bristow,  foi  de- 
fbnduit  In  error. 

BIDDLE,  J.  Judgment  denying  motion 
to  reinstate  tbln  cause  was  rendered  in  the 
trial  court  on  March  31,  1914.  The  proceed- 
ings in  error  were  filed  In  this  court  on  Octo- 
ber 4, 1914.  Motion  to  dismiss  has  been  filed, 
upon  the  ground  that  the  proceedings  were 
not  commenced  In  this  court  within  the  time 
required  by  chapter  18,  Seas.  Laws  1910-11, 
requiring  that  proceedings  in  error  must  be 
commenced  in  this  court  within  six  months 
from  the  date  of  rendition  of  the  judgment 
complained  of.  It  appears  that  more  than 
rix  months  hare  elapsed  since  the  rendition 
of  the  order  by  the  trial  court  complained 
of,  and  therefore  this  court  has  no  Jnrlsdic- 
tlon  to  bear  and  determine  the  case  on  its 
merits. 

Tbe  motion  to  dismiss  is  therefiore  gnstain- 
f>d.  and  the  appeal  dismissed  for  want  of 
jurisdiction.   All  the  Justices  concur. 


CASWEIJ.  et  aL  v.  BATON.    (No.  6642.) 
(SnproDe  Court  of  OUabcMna.  Nov.  10,  1914.) 
(SyRdbuf  hy  Ike  Court.) 

Appeai.  abd  Erbob  (S  338*)— PETinoff  zn  Eb- 

BOB — TiifK  OF  Filing. 

When  petition  in  error  is  not  filed  In  this 
court  for  more  than  six  mtmths  after  tlie  date  of 
the  final  order  sought  to  be  xeviewed,  this  court 
is  without  jurisdiction  to  entertain  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  187fr-18^,  8067;  Dec 
Dig.  I  338.*] 

Error  from  Superior  Court,  Muskogee 
County;  Famr  L.  McCain,  Judge. 

Action  by  W.  M.  Eaton  against  J.  B.  Ga»> 
wen  and  R.  W.  lUbot  On  the  death  of 
plaintiff,  the  action  was  rertred  in  the  name 
of  Ekneet  Ebton,  administrator.  Judgment 
fbr  plaintiff,  and  d^endants  bring  error. 
Dismissed. 

Blakeney  ft  Maxey,  of  Muskogee,  for  plain- 
tiffs  in  error.  Brook  &  Brook,  of  Muskogee, 
for  defendant  in  error. 

BLBAKMOBE,  J.  This  case  presents  er- 
ror from  tlie  superior  coort  of  Muskogee 
county,  and  now  comes  on  to  be  heard  upon 
motion  of  defendant  In  error  to  dismiss  the 
anwaL   Motion  for  new  trial  was  overrul- 


ed on  Octotter  11,  1913.  Petition  in  error 
and  case-made  were  lodged  in  this  court  on 
the  20th  day  of  July,  1914,  mon>  than  hU 
months  after  the  date  of  the  final  order 
sought  to  be  reviewed. 

The  record  discloses  that  the  original  plain- 
tiff, one  W.  N.  Eaton,  departed  this  Ufe  on 
the  15th  day  of  March,  1914,  and  that  the 
cese  was  revived  In  the  trial  court  on  the 
23d  day  of  June,  1914,  in  the  name  of  Ernest 
Eaton,  administrator,  who  is  made  defend- 
ant In  error  In  this  proceeding.  There  Is 
nothing  in  the  statutory  provisions  authoriz- 
ing the  revivor  of  on  action  which  extends 
the  time  within  which  a  proceeding  In  error 
must  be  filed  In  this  court. 

The  statutory  period  for  perfecting  an 
ai^)eal  having  expired,  this  court  Is  without 
Jurisdiction  to  entertain  the  same.  Malloy 
T.  Johnson  et  al.,  40  Okl.  454,  139  Pac.  310, 
and  cases  there  dted. 

This  proceeding  Is  therefore  dismissed. 
All  the  Justices  concur. 


CASWELL  «t  al.  t.  EATON.    (No.  e84«.) 
(Sniireme  Court  of  Oklahoma.   Nov.  17,  1914.) 

Error  from  Superior  Court,  Muskogee  County; 
Farrar  L,  McCain,  Jndke. 

Action  between  J.  B.  Caswell  and  another 
and  Emeet  Eaton,  administrator  of  the  estate 
of  W.  iL  Eaton.  From  the  judgment,  the  par- 
ties first  mentioned  bring  error.  Dismissed. 

Blakeney  &  Maxey,  of  Muak(«ee,  for  plain- 
tiffs In  error.  Brook  ft  Brook,  of  Muskogee,  tor 
defendant  in  wror. 

FEB  CURIABl  This  cause  is  before  us  on 
motion  to  diemiss.  As  the  record  here  discloses 
flnbstantiftUy  the  same  state  of  facts  as  case  No.- 
6642.  J.  B.  Caswell  and  R.  W.  Talbot  v.  Ernest 
Eaton,  Adm'p,  etc,  supra,  not  yet  officially  re- 

Eorted,  what  is  there  said  Is  equally  applicable 
ere,  and  upon  the  authority  of  that  case  this 
cause  is  dioDQissed. 
It  hi  so  ordered. 


CHESTNUTT-GIBBONS  OROCBB  CO.  f. 
CONSUMERS'  FRUIT  CO.    {No.  3987.) 

(Supreme  Court  ,of  Oklahoma.   Nov.  24, 1914.) 

fSvOahiu  tp  the  Oourt.) 

Tbial  (1 170*)— DiBBcnwo  Vebmct. 

The  question  presented  to  a  trial  oourt  on 
a  motion  to  direct  a  verdict  is  whether,  admit- 
ting the  truth  of  all  the  evidence  which  has  been 
given  in  favor  of  the  party  against  whom  the  ac- 
tion is  contemplated,  t<«ether  with  such  infer- 
ences and  conclusions  as  may  t>e  reasonably 
drawn  from  it,  there  is  enough  evidence  to  rea- 
sonably sustain  a  verdict,  should  the  jury  find  in 
accordance  therewith. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  380-894 ;  Dec.  Dig.  f  170.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Cour^  Muskogee  Coun- 
ty i  B.  C.  Allen,  Judge. 

Action  by  the  Consumers'  Fruit  Company 
against  the  Chestnutt-Glbbons  Grocer  Com- 
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paiij--  Judgmrat  for  plaintiff,  and  defend- 
ant  brings  error.  Affirmed. 

Trwin  Donovan,  of  Muskogee,  for  plaln- 
tUt  In  error.  John  H.  Uosler  and  Rush 
Oreenslade,  both  of  Muskogee,  for  defendant 
in  error. 

QASJBRAJTB,  0.  The  one  assignment  of 
error  urged  for  the  reveraal  of  ttie  Judgment 
aH>ealed  from  in  ttils  cause  Is  that  the  trial 
eourt  erred  In  directing  the  jury  to  return  a 
Terdlct  for  the  plalnUff. 

The  record  shows  that  the  Consumers' 
Fruit  Company  was  a  California  corporation, 
with  offices  at  San  Francdscf^  In  that  state; 
that  It  was  engaged  in  the  budness  of  the 
sale  and  distribution  of  dried  fruits;  that 
the  plaintiff  in  error  was  a  wholesale  gro- 
cery company,  doing  business  at  the  city  of 
Muskogee,  Okl. ;  that  In  the  summer  of  the 
year  1907  the  Chestnutt-Gtbbons  Grocer  Com- 
pany, acting  through  a  brokerage  Ann  In 
Kansas  City,  Mo.,  executed  a  number  of  or- 
ders for  dried  fruit,  amounting  in  the  aggre- 
gate to  a  car  load;  that  the  brokerage  firm 
ordered  the  car  of  dried  fruit  from  the '  de- 
fendant In  error  to  be  shipped  to  the  plain- 
tiff in  error  at  Muskogee,  Okl. ;  that,  before 
the  car  was  shipped,  the  panic  of  1907  came 
on,  and  the  Cheatnutt-Glbbons  Grocer  Compa- 
ny were  in  flnancial  distress,  and  were  desir- 
ous of  being  released  from  thetontract;  that 
Mr.  Gibbons,  the  secretary-treasurer  of  this 
company,  went  to  Kansas  City  on  January  10, 
190S,  and  conferred  with  the  brokerage  firm 
who  had  placed  the  orders  that  an  unsuc- 
cessful effort  was  made  to  have  the  order 
.  canceled,  and  arrangements  were  th^  made 
with  the  brokerage  firm  to  take  the  car  and 
dispose  of  the  fruit  and  account  for  the  pro- 
ceeds to  the  Chestnutt-GlbboDs  Company,  di- 
viding the  profit,  If  any,  with  the  brokerage 
Srm,  and  the  loss,  If  any,  was  to  be  sustain- 
ed by  the  Chestnutt-Gibbbns  Grocer  Compa- 
ny. On  February  1st,  and  before  the  car  was 
shipped  from  Fresno,  Cal.,  tbe  brokerage 
firm  at  Kansas  City  notified  the  Chestnutt- 
Glbbona  Company  that  they  were  informed 
that  the  car  of  dried  fruit  was  about  to  be 
shipped,  and  that  if  they  still  thought  they 
would  be  unable  to  take  care  of  it  upon  its 
arrival  at  Muskogee  to  adrlse  promptly,  and 
they  (the  brokers)  would  wire  the  shipper  to 
divert  the  car  to  them  at  Kansas  City.  To 
this  letter  the  Chestnutt-Glbbons  Grocer 
Company  replied  that  they  thought  tbeir  Mr. 
Gllibons  had  settled  the  matter  with  the 
brokerage  firm  by  the  arrangements  of  Jan- 
uary 10,  1908,  and  that  they  could  not  use 
tlie  car,  and  trusted  that  the  brokerage  flrm 
would  carry  out  their  agreement  about  It 
On  receipt  of  this  letter,  the  brokerage  firm 
wired  the  8hlpi>et  to  divert  the  car  to  tbem 
at  Kansas  Cl^,  and  the  car  was  diverted  by 
the  railroad  company  and  delivered  accord- 
ingly.  The  brokers,  as  agents  for  the  Chest- 


nutt-Gibbcmg  Company,  disposed  of  ttie  car 
for  tbelr  account.  This  suit  la  for  the  dif- 
ference between  the  proceeds  of  such  sale 
and  the  original  contract  price. 

The  motion  for  an  instructed  verdict  pre- 
sented to  the  trial  court  the  question  wheth- 
er or  not  the  evidence  offered  on  behalf  of 
the  defendant  was  sufficient  to  support  a 
judgment  in  its  favor,  should  one  be  return- 
ed for  it  The  rule  announced  by  the  court 
in  Solts  V.  Southwestern  Cotton  Oil  Co.,  28 
Okl.  706,  115  Pac.  776,  and  quoted  with  ap- 
proval In  Duncan  Cotton  Oil  Co.  v.  Cox,  41 
Okl.  638,  139  Pac  272,  Is  as  follows : 

"The  quefitioD  presented  to  a  trial  court  on  a 
motion  to  direct  a  verdict  la  whether,  admitting 
the  truth  of  all  the  evldmce  wbkh  has  been 
given  in  favor  of  the  party  against  whom  the  ac- 
tion is  contemplated,  together  with  such  infers 
ences  and  conclusions  as  may  be  reasonably 
drawn  from  it,  there  is  enoogn  competent  evi- 
dence to  reasonably  snstaio  a  verdict,  diould  the 
]uiy  find  in  accordance  therewith." 

There  is  really  no  conflict  In  the  evidence. 
The  purchase  of  the  car  of  dried  fruit  and 
its  delivery  are  admitted.  The  evidence 
clearly  showa  that  the  brokers  at  Kansas 
City  were  authorized  the  Chestnatt-Gib- 
boDs  Grocer  Company  to  have  the  ear  divert- 
ed and  delivered  to  them  at  Kansas  City, 
and  that  they  were  to  dispose  of  it,  and  the 
Chestnntt-Glbbcma  Qnoer  Company  were  to 
be  liable  for  the  difference,  if  any,  between 
the  proceeds  of  sadi  sale  and  tlie  original 
contract  price.  The  evidence  offered  on  be- 
half of  the  defendant  in  the  trial  court  was 
not  sufficient  to  sustain  a  verdict  in  Its  fa- 
vor. Under  this  state  of  the  record,  It  was 
the  doty  of  the  trial  eourt  to  peremptorily 
Instruct  a  verdict  for  the  plaintiff.  Home- 
land Realty  Co.  v.  Roblaon,  39  Okl.  681.  136 
Pac.  580 :  Jones  v.  First  State  Bank  of  Bris- 
tow,  39  Okl.  784,  136  Pac.  737;  Van  Arsdale- 
Osborne  Brokerage  Co.  v.  Wiley,  40  OkL  ^1, 
140  Pac.  153;  Home  v.  Oklahoma  State 
Bank,  180  Pae  092. 

We  recommend  that  the  exception  be  over- 
ruled, and  that  the  judgment  appealed  from 
be  &fflniied. 

PBR  OUBTAM.   Adopted  in  wholei 


GBAYSON  et  al.  v.  DURANT  et  aL 
(No.  3328.) 

(Snprema  Court  of  Oklahoma.   Nov.  24,  1814.) 

(Svllohut  by  ih«  Oomrt) 

1.  Indians  ^13*)— Allothent— Enboixioest 

Rbcobos—Heabsav  Evioencb. 

In  cases  iavolving  the  validity  of  convey- 
ances of  land?  aUotted  to  members  of  the  Five 
Civilized  Tribes,  made  prior  to  the  taking  ef- 
fect of  Act  CouR.  May  27,  1908,  c.  199,  35  Stat 
312,  where  there  are  living  witnesses  in  court 
who  testify  to  the  ac:c  of  the  allottoe,  the  en- 
Tollment  records  of  the  Oommlsalon  to  the  Five 
Civilised  Tribes  as  to  the  age  of  snefa  allottee 
are  purely  hearsay  and  inadrnisBibie  in  evidence. 

[Ed.  Note.— For  other  oases,  see  Indians, 
Cent.  Dig.  8  30;  Dec  Dig.  8  13.*] 
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S.  APPBAI,  AlTD  BbB(W  a  823*)  —  MlOBiia4AT 

Fabubs- 

A  jadiiment  afEectins  dleCinct  and  indepeod- 
«at  paceeb  of  land,  ud  adjadKing  the  title 
tlwieof  to  Iw  in  two  different  jjcnou  wboUy 
dl»connected  in  interest,  is  divisible;  and  one 
of  such  persona  is  not  a  naceesar;  party  to  an 
Appeal  involvh^  only  the  rigbts  ox  Uie  other  in 
a  particnlar  panMl  of  soch  land. 

[Ed.  Note.~For  other  cases,  soe  Appeal  and 
Error.  Oeat  Dig.  Ii  1796,  1798-1805;  Doo. 
t^.  i  328.*] 

fA.ddiiional  8vllabit$  by  Editorial  Btaff.} 
Z.  WOBDS  AND  PHSABEEH-"TEaTn£Oirr"  AHO 

"Evidence"  Dibtinquished. 

Gl^hnically  there  is  a  difference  between 
"•testimony"  and  "evidence."  The  former  re- 
lates to  oral  statements  of  a  witness,  and  the  lat- 
ter includes  all  that  may  he  submitted  to  the 
Jury,  whether  it  consists  of  statements  of  the 
witnesses,  papers,  documents,  or  records.  But 
In  common  parlanc*  the  two  terms  are  used 
synonymously. 

[£d.  Note. — For  other  definitions,  see  Words 
and  Phrase^  Ftrat  and  Second  Series,  Testi- 
mony ;  Evidence.] 

Error  from  District  Court,  Okmulgee 
Comity;  Wade  S.  Stanfield,  Judge. 

Action  by  Alice  V.  Grayaon  against  Xb(Hiias 
J.  Dnrant  and  others.  Judgment  for  certain 
defendants  and  plaiutiff  and  otber  defendants 
bring  error.  Affirmed. 

Merwlne  &  Newbouse,  of  Okmulgee,  for 
plalotifts  in  error.  Owen  &  Stone,  of  Musko- 
gee, and  Mark  Ii.  Bozartb  and  C.  W.  Hol- 
brook,  both  of  Okmulgee,  for  d^endants  In 

•XTOI. 

BLEAKMORE)  J.  Tbls  action  was  com- 
menced In  the  court  below  by  one  of  tbe  plain- 
UfTs  In  error,  Alice  Y.  Grayson,  to  recover 
certain  lands  alleged  to  have  been  allotted 
to  her  deceased  husband,  Israel  Grayson,  as 
a  fraedman  of  tbe  Creek  Nation.  She  al- 
leged tliat  <m  tbe  9th  day  of  May,  1910,  Israel 
Grayson  died,  a  minor  without  issue,  and 
left  surviving  him  as  his  only  heirs  at  law 
the  plalntitr,  Alice  V.  Grayaon,  his  widow, 
and  Dinah  Brnner,  bis  mother,  who  inherited 
said  lands.  It  is  further  alleged  that  on  the 
9th  day  of  March,  1906,  and  on  the  25th 
day  of  March,  1907,  Israel  Grayson  execut- 
ed deeds  attempting  to  convey  a  portion  of 
his  allotment,  exclusive  of  his  homestead,  to 
ooe  Soott  Yeatnian,  who  thereafter  execut- 
ed warranty  deed  to  the  same  to  Thomas  J. 
Durant;  that  on  tlie  8th  day  of  September, 
1908.  Israel  Grayson  and  Alice  V.  Grayson 
executed  a  warranty  deed  to  the  same  land 
to  one  Thomas  F.  Crosby,  who  In  turn  ex- 
ecuted a  deed  thereto  to  the  said  Durant; 
that  on  the  16th  day  of  November,  1907,  Is- 
ra^  Grayson  and  his  wife  executed  warranty 
deed  to  the  same  lands  to  Standford  and 
Evans,  who  thereafter  executed  deed  there- 
for to  the  said  Durant ;  that  on  the  17th  day 
of  November,  1908,  the  said  Israel  Grayson 
executed  warranty  deed  to  the  same  land  to 
the  said  Durant;  that  on  tbe  28th  day  of 
July,  1910,  said  Dinah  Bruner,  by  power  of 


attorov,  attemi^  to  coow  to  W.  V.  llax^ 
tin  and  P.  H.  Stxia  certain  Intereeta  in  the 
allotment  of  said  Isra^  Grayson;  tliat  on 
tbe  27tb  of  July,  1808.  and  tbe  17th  day  of 
Avgaat.  1908,  said  Janel  Grayson  execatad 
a  warranty  deed  to  one  Walton  O.  Frank, 
attemptliig  to  convey  that  portion  of  his  lands 
allotted  as  a  homestead;  that  at  tbe  date  of 
tbe  execntioin  of  all  of  said  Instruments  tbe 
said.  &rael  Ocayeon  was  a  min(»,  and  that 
all  of  said  conveyances  were  void,  and  clODds 
apon  the  title  of  tbe  plaintiff. 

One  J.  W.  Foster,  administrator  oitbeoh 
tate  of  the  said  Israel  Grayson,  flled  a  croaa- 
petltlon  in  said  action,  alleging  that  It  was 
necessary  to  sell  said  lands  to  pay  the  debts 
of  the  deceased  allottee,  and  praying  that 
title  to  said  land  be  quieted  and  tbe  same 
sold  for  such  purpose.  Thomas  J.  Durant 
answered,  alleging  that  Israel  Grayson,  at 
the  time  of  the  execntioD  of  said  deeds  ijnder 
whUdk  he  claimed,  conveying  the  sarplua  al- 
lotment, had  arrived  at  his  majorUv.  Di- 
nah Bruner  answered,  denying  that  Alice  V. 
Grayscsi  was  the  widow  of  deoeaaedi,  or  en- 
titled to  any  part  of  the  lands  involved,  and, 
alleging  that  she  was  the  ndia  heir  <tf  Isra^ 
Grayson,  prayed  for  a  cancellation  ol  the 
deeds  referred  to  In  the  petition,  and  alleged 
that  the  power  of  attorney  to  Martin  and 
Stein  had  been  revoked.  Martin  and  Stein 
replied,  alleging  that  they  had  an  undivided 
one-half  interest  in  whatever  interest  the 
said  Dinah  Bruner  inherited  In  said  lands. 

Trial  was  had  to  a  Jury,  and  Judgment  Ten- 
dered for  defendants  Thomas  J.  Durant  and 
Walton  a  Frank,  adjudging  said  X>urant  to 
be  the  owner  at  the  surplus  allotment  of  120 
acres  and  Frank  the  owner  of  the  homestead 
allotment  of  40  acres.  The  sole  question  at 
issue  was  the  age  of  the  said  Israel  Grayson 
at  the  time  of  the  execution  of  the  deeds  re- 
ferred to.  Tbe  Jury  found  that  at  the  date 
of  execution  of  each  of  said  deeds  that  Israel 
Grayson  was  of  full  age. 

It  Is  conceded  that  under  the  provisions  of 
Act  Cong.  April  21,  l9M.  C;  1402,  83  Stat 
189,  providing  that: 

"And  all  restrictions  upon  the  alienation  of 
lands  of  all  allottees  of  either  of  the  Five  Civil- 
ized Tribes  of  Indians  who  are  not  of  Indian 
Mood,  except  minors,  are^  except  as  to  home- 
steads, hereby  removed" 

— tbe  deeds  in  question  under  which  Durant 
claims  are  valid,  If  at  the  time  of  the  execu- 
tion thereof  the  grantor  had  arrived  at  Ms 
majority.  Walton  C.  Frank  is  named  In  the 
proceeding  as  a  defendant  In  error,  but  there 
has  been  no  service  of  summons  in  error 
upon  him  or  waiver  thereof. 

While  the  entire  allotment  of  Israel  Gray- 
son is  Involved,  yet  removal  of  cloud  upon 
ttie  title  and  recovery  of  dtetinct  parcels  of 
land  Is  sought  against  different  individuals, 
disconnected  in  interest,  claiming  under  sepa- 
rate conveyances,  and  the  Judgment  adjudge 
ing  the  title  of  120  acres  thereof  to  be  tn 
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defenj^ant  In  error  Durant,  and  the  remaining 
40  acr^s  thereof  to  be  in  the  defendant  Wal- 
ton O.  Frank,  Is  a  Judgment  for  distinct  por^ 
tiona  thereof,  Independent  of  each  other,  de- 
scribed in  separate  and  individual  conrey- 
ancee  and  Is  In  its  nature  severable. 

The  errors  assigned  for  a  reversal  of  the 
cause  are:  (1)  The  trial  court  erred  In  re- 
fusing to  charge  the  jury  that  the  enrollment 
records  of  the  Commissioner  to  the  Five 
Civilized  Tribes  are  conclusiTe  evidence  of 
the  age  of  the  deceased  allottee;  (2>  In  In- 
structing the  Jury  that  the  census  card  of- 
fered as  such  enrollment  record  was  prima 
fade  and  not  conclusive  trvldenoe  of  such 
age;  and  (3)  in  instructing  the  Jury  that  if 
they  found  from  the  "testimtniy,"  as  distln- 
gniehed  from  the  "evidence,"  that  the  allottee 
was  not  of  age,  they  would  so  indicate  in 
their  verdict 

[1]  It  is  the  contentton  of  the  t^alntiff  in 
error  that  the  coisus  card  offered  In  evidence 
as  cooBtttntlng  the  enrollmeitt  records  of  the 
Commissioner  to  tbe  Five  CivUlzed  Tribes  is. 
undOT  the  teims  of  aa  act  ot  Congress'  ap- 
proved May  27,  1908  (3S  Stat  812,  c  199), 
providing: 

.  "Hat  the  rolls  of  citlzensfaip  and  of  freed- 
mMi  of  the  Five  Civilized  Tribes  approved  by  the 
Secretary  of  the  Interior  shall  be  conclueive  evi- 
dence ae  to  the  quantum  of  Indian  blood  of 
any  enrolled  citizen  or  freedman  of  said  tribes 
and  of  no  other  personB  to  determine  queetions 
arising  under  this  act  and  the  enrollment  records 
of  the  Commissioner  to  the  Five  Civilfxed  Tribes 
shall  hereafter  be  conctnsive  evidence  as  to  the 
age  of  said  cltisen  or  freedman" 

— conclusive  evidraice  of  the  age  of  tbe  allot- 
tee Israel  Qrayson,  and,  it  bring  shown  by 
said  card  that  at  the  time  of  the  execution  of 
the  deeds  In  question  tbe  allottee  was  under 
the  age  of  21  years,  that  the  court  should 
have  instructed  the  jury  to  return  a  verdict 
in  favor  of  the  plaintiff. 

It  will  be  remnnbered  that  tbe  oonv^ances 
under  whidh  the  defendant  In  enar  Thonuis 
J.  Durant  claimed  that  portion  of  the  allot- 
ment exclusive  of  the  h(»nestead  were  execut- 
ed prior  to  the  taking  effect  of  said  act  of 
Congress.  The  Questicm  as  to  whether  the 
provisions  of  said  act  of  Ccmgress  are  ap- 
plicable to  transactions  concluded  prior  to 
tbe  date  it  became  effective  was  determined 
b7  the  United  States  Circnit  Coort  of  Ap- 
peals for  tbe  Eighth  Circuit  in  Maloie  v. 
Alderdice.  212  Fed.  668,  129  O.  a  A.  204; 
ttie  court  using  the  following  language: 

"The  Commission  to  the  Five  GivHlMd  Tribes 
which  made  the  enrollment  of  tbeir  citizens  and 
freedroen  was  a  quasi  judicial  tribunal  empow- 
ered to  determine  who  shoahj  be  enndled  and 
what  lands  should  be  allotted  and  in  what  way 
it  should  be  allotted  to  every  citizen  and  freed- 
man, and  its '  adjudication  of  these  questions, 
and  of  every  isene  of  law  and  fact  that  it  was 
necessary  for  It  to  determine  in  order  to  decide 
these  queatl<His,  is  conclusive  and  Impervious  to 
conateral  attack.  But  its  determination,  re- 
dtal,  or  report  regarding  issues  not  material 
'to  its  answers  to  the  questions  who  should  be 
oiroUed,  and  what  lands  should  be  allotted  to 
them,  and  how,  is,  in  the  absence  of  special  leg- 
islation, such  as  the  act  of  May  27,  1908,  wiUr 
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out  Judicial  or  other  conclusive  elfect  BSmber- 
Hn  V.  Commission  to  Five  Civilized  Tribes,  104 
Fed.  668,  662.  44  C.  O.  A.  109.  112.  •  •  • 
The  result  is  that  in  tbe  determination  of  righu 
which  accrued,  and  of  tbe  effect  of  proceedtnn 
which  were  concluded,  prior  to  May  27,  1908. 
the  enrollment  records  of  the  Commission  are 
not  conclusive  evidence  of  tiie  age  of  any  In- 
dian citizen  or  freedman.  Heeler  v.  Faulkner, 
163  U.  S.  109,  117,  118,  14  gup.  Ct  779,  38 
L.  Ed.  653 ;  WillUms  v.  Joins,  84  Okl.  783. 
126  Pac  1013.  lOlb;  Perkins  v.  Baker  [41 
OkL  288]  137  Pac.  661,  663." 

The  same  question  was  also  before  tbis 
court  In  the  case  of  Scott  v.  Brakel  et  aL, 
143  Pac.  510  (not  yet  offldally  reported),  tn 
which  It  was  held: 

"In  the  determinatltm  of  rights  which  accrued, 
and  of  the  effect  of  transactions  concluded,  pri- 
or to  May  27,  1008,  the  enrollment  records  of 
the  Commission  are  not  conclusive  of  the  a^ 
of  any  Indian  dtlsen  or  freedman  enrolled 
thereon." 

The  same  question  was  again  before  this 
court  in  the  case  of  A.  C.  PhiUlpe  et  aL  v. 
H.  H.  Byrd,  143  Pac.  684  (not  yet  officially 
reported),  in  whldi  It  was  held: 

"The  act  of  Congress  of  May  27,  1908  f35 
Stat  813),  hi  part  provides:  •  •  The 
enroUmeot  records  of  toe  Commissioner  to  the 
Five  Civilized  Tribes  shall  hereafter  be  conclu- 
sive evidence  as  to  the'  age  of  said  citizens  or 
freedman.'  Held,  that  such  act  is  not,  nor  was 
it  intended  to  b«,  a  rule  of  evidence;  but  the 
purpose  of  said  act  is  to  prescribe  terms  and 
conditions  upon  which  members  of  the  Five  Civ- 
ilized Tribes  of  Indians  may  alienate  their 
lands,  and  to  prescribe  a  fixed  and  aoiform  rule 
bv  which  those  contracting  with  such  members 
of  said  tribes  could  determine  the  exact  date  mi- 
nors may  reach  their  majority  for  the  purpose  of 
alienating  their  lands.  That  part  <A  said  act 
of  Congress,  <iaoted  supra,  has  no  applicAtion 
to  a  transaction  relating  to  a  contract  or  salr 
of  lands  completed  prior  to  the  date  said  act 
took  effect" 

The  court  instructed  the  Jury  as  follows: 
"The  court  instructs  the  jury  that  there  has 
beoi  introduced  in  evldoioe  m  thia  ease  an 
instrument  purporting  to  be  a  certified  copy  of 
the  age  roll  of  the  Commission  to  the  Five  Civ- 
ilized Tribea  You  are  instructed  as  a  matter 
of  law  that  ssid  card  Is  prima  facie  evidence  of 
tbe  age  of  the  allottee  Israel  Grayson,  but  la  not 
conclusive  evidence  of  his  age,  and  is  to  be 
considered  by  you  in  this  case  In  arriving  at 
your  verdict 

The  court  further  Instructed  the  Jury: 
"The  jury  are  further  Instructed  that  as  to 
the  fint  Queation  submitted  to  you,  to  wtt: 
Was  Israel  Grayson  21  years  <4  *^  <a  BfanA 
9,  1906,  when  be  executed  a  deed  to  Scott  Yeat- 
man?— the  burden  bi  on  plaintiff  to  establish 
that  he  was  not  21  years  of  age  at  that  time. 
Therefore,  if  you  find  that  plaintiff  baa  not  es- 
tablished tbe  fact  that  he  was  not  21  years  of 
age  at  that  time,  you  will  make  the  finding  that 
be  was  21  years  of  age ;  if  from  the  facts  and 
circumstances  of  this  case  you  find  that  plain- 
tiff has  established  by  a  preponderance  of  the 
testimony  that  Israel  Grayson  was  not  ai  age  at 
that  time,  you  will  so  indicate  as  to  the.  first 
question  submitted  to  you." 

£3]  It  la  contended  by  plaintUEa  in  error 
that  by  the  use  of  tbe  word  *^tlmany"  in 
this  Instruction  the  Jury  was  precluded  from 
a  conslderatlfHi  of  the  census  card  offered  in 
evidence,  for  tbe  reason  that  testimony  In- 
dndes  only  oral  statements  of  witnesses. 
Wltb  this  contention  we  are  unable  to  agresi 
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WtiUev  tedmSoallr,  it  I0  trne  that  titeie  ia  a 
difference  between  the  tenna  "testimony"  and 
"evidence/'  and  tlie, fanner  i^tes  to  oral 
statements  of  a  witness^  and  the  latter  in* 
dudes  aJl  tbat  may  be  snbudtted  to  a  Stirj, 
wbetlier  it  conidsts  of  aa<^  statements  of  wit- 
nesses^ or  papers,  documents,  and  records, 
yet  in  craunon  parlance  they  are  used  synoa- 
ymonsly  and  nnderstood  to  signify  the  same 
thing,  and  it  is  improbable  that  the  jury  in 
anivlng  at  their  Tordict  made  any  dl8tln«> 
Uoa  between  the  meaning  of  the  terms. 

In  Uann  t.  Higglns,  83  Cal.  W,  23  Pac. 
206,  the  Supreme  Court  of  California  held: 

"It  is  not  reversible  error  for  the  court,  in  in- 
Btructin^  the  jury,  to  use  the  word  'testimony' 
instead  of  'eTidence,'  as  it  It  entirely  Improba- 
ble that  the  Jury  was  misled  by  the  inadver- 
tence." 

In  Noyee  v.  Pugin,  2  Wash.  663,  27  Pac. 
548,  the  Supreme  Court  of  Washington  held: 

"An  instruction  that  plaintiff  must  establish 
tbe  material  allegations  of  bis  complaint  by  pre- 

fonderance  of  the  'testimony'  is  not  erroneous, 
t  wilt  be  presumed  that  the  jury  nnderstood 
the  word  at  referring  to  all  the  endence." 

To  the  same  effect  are  Welch  t.  Miller,  32 
111.  App.  110,  and  Jones  t.  Gr^ry,  48  IlL 
App.  228. 

Bat,  conceding  that  the  jury  were  misled 
by  the  Inadvertent  use  bf  the  word  "testi- 
mony," Instead  <^  "evidenoe,"  in  the  instruc- 
tion, and  by  reason  thereof  gave  no  consld- 
eration  to  the  census  card,  still  tbe  snhstan- 
tial  rl^te  of  the  plaintiffs  In  etna  were  not 
prejudiced  tberdiy,  for  the  reason  ttiat  the 
enrollment  records  of  the  Commissioner  to 
the  Five  OlTilUsed  Tribes  (in  a  case  Uke  the 
one  b^re  us,  where  there  are  living  wit- 
nesses present  in  court  who  tesd^  with  r^- 
erence  to  the  fact  attempted  to  be  proved 
tboreby)  are  purely  hearsay  and  Inadmissible 
for  any  purpose.  Nowhere  in  the  act  of  Con- 
gress of  Uay  27,  1908,  la  it  provided  that  the 
enrollment  records  shall  be  prima  fade  evi- 
dmoe,  or  any  evidence,  of  the  age  of  an  al- 
lottee In  Cfioea  invdvlng  fhe  validity  of  con- 
veyances made  prior  to  the  time  it  took  effect 

In  Hegler  v,  Faulkner  et  al.,  ISa  U.  S.  lOd, 
14  Sup.  Ct  m  88  L.  Ed.  663,  this  identical 
question  was  bef(n«  the  Suprraie  CouH  of 
tbe  United  States,  and  It  was  said: 

**And  it  may  be  admitted  that  tbe  decision  of 
the  special  Indian  agent,  in  identifying  the  In- 
dian half-breeds  entitled  to  participate,  and  in 
ailottinK  the  portion  of  each,  would,  in  the  ab- 
sence of  fraud,  be  conclusive.  Wilcox  v.  Jack- 
eon,  13  Pet.  498,  Gil  [10  L.  Bd.  264].  Concln- 
siveness  it  a  characteristic  of  the  judgment  of 
every  tribunal  acting  judicially,  whiltt  acting 
within  the  sphere  of  ini  jurisdiction,  where  no 
appellate  tribunal  Is  created.  But  tach  con- 
cIuBiveneBt  it  restricted  to  those  questions  whicb 
are  directly  submitted  for  decision.  In  the  case 
in  han<L^oubtles8,  the  identity  of  the  half-breed 
aeom  Wadiington,  and  his  right  to  receive  the 
land  In  qneBtion  as  bit  share  of  the  lands  appro- 
priated oy  treaty,  were  finally  found.  But 
neither  the  treaty,  the  act  of  Coni;ress,  nor  the 
Instructions  of  the  department  contemplated  any 
special  inqalir  into  th«'  ages  of  the  Indians, 
*  *  *  We  do  not  deem  it  necessary  to  discuss 
this  gaestlon  at  greater  length.  Our  conclusion 
is  that  the  court  did  not  err  iju  excluding  the 
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list  <^ered.  It  was  not  an  official  record,  in- 
tended  as  a  mode  of  preserving  tbe  recollection 
of  facts,  nor  was  it  based  upon  the  personal 
knowledge  of  the  party  making  the  entry.  It 
was  mere  hearsay. 

This  holding  of  the  court  has  been  quoted 
with  approval  In  Malone  v.  Aldeidice  and 
PhllllpB  et  al.  V.  Byrd,  supra. 

In  State  r.  MUler,  71  Kan.  200,  80  Pac.  51, 
6  Ann.  Cas.  132,  It  was  said  by  the  Supreme 
Court  of  Kansas: 

"To  show  the  age  of  the  proseentrix,  there  was 
received  ia  evidence  a  translation  of  a  copy  of 
a  parish  record  in  Busala.  This  purported  to 
give  the  ages  of  the  memben  of  tbe  Neidena 
fomily  and  other  matters  of  family  history. 
The  extract  from  tbe  parish  record  was  made 
by  the  pastor  just  before  tbe  family  left  Russia, 
It  was  made  at  the  instance  of  John  Neidens, 
the  father  o£  Mollie,  and  in  his  presence.  The 
body  of  the  extract  was  written  in  German,  and 
the  attached  certificate  made  by  tbe  pastor  was 
In  Latin.  So  much  of  it  as  related  to  Mollie's 
age  was  received  in  evidence,  and  translated  to 
the  jury.  The  document  was  not  certifietL  nor 
authenticated  in  euch  a  way  as  to  make  it  re- 
ceivable at  an  official  record.  It  was  not  offered 
or  admitted,  however,  as  a-  copy  of  tbe  parish 
record,  bat  was  received  as  a  family  record. 
Was  it  admissible  as  a  matter  of  pedigree  or 
family  history?  It  ia  argued  that  it  Is  not  the 
declaration  of  tbe  Bussian  clergyman  who  made 
the  document,  but  that,  at  it  was  made  at  tbe 
request  and  in  the  pretence  of  Mr.  Neidens,  it 
was  in  fact  his  entry  and  his  declaration.  If 
it  be  granted  that  it  vat  hit  own  act,  still  the 
entry  and  declaration  wat  only  secondary  evi- 
dence, and  is  governed  by  the  rules  for  the  ad- 
mission of  such  evidence.  This  class  of  evi- 
dence is  admitted  under  certain  restrictioDa  be- 
cause of  necessity  and  the  improbability  of  the 
evidence  being  false.  On  tbe  ground  of  neces- 
sity it  ia  received  because  tbe  facts  as  to  pedi- 
gree and  relationship  cannot  be  shown  by  living 
witnesses  after  the  lapse  of  many  j'ears,  and,  it 
family  reputation  were  not  admissible,  in  many 
cases  the  real  facts  could  not  be  established. 
The  improbability  of  falsehood  is  that  et  the 
time  the  entries  or  statements  are  made  those 
who  made  them  are  acquainted  with  the 
facts.  They  have  no  reason  to  distort  them, 
and,  tf  they  did,  their  falsity  could  easily  be 
detected  and  corrected  at  that  time.  In  the  ad- 
mission of  such  entries  or  declarations  there 
are  limitations  as  to  those  who  may  make  them, 
and  also  as  to  the  character  of  the  declarations. 
Judge  Elliott,  in  hit  work  on  Evidence,  classi- 
fied the  limitations  as  to  the  declarant  as  fol- 
lows: *(1)  The  declarant  must  be  dead;  <2) 
the  declarant  must  be  a  legal  relative ;  and  (3) 
there  must  be  no  desire  actuating  the  declarant 
to  make  a  false  statement.*  Ana  he  makee  the 
following  classification  as  to  the  declaration: 
'(1)  Tbe  declaration  must  be  relevant  to  a  mat- 
ter of  pedigree ;  (2)  the  information  in  tbe  dec- 
laration must  come  from  qualified  persons ;  and 
(3)  the  declarations  must  t>e  ante  litem  motam. 
But  the  declarations  are  not  limited  to  any  par- 
ticular form.'  1  Elliott  on  Evidence,  Si  364, 
469.  Treating  Mr.  Neidens  as  the  declarant — 
the  one  who  made  the  entry—his  declarations 
are  not  available,  at  he  was  alive  and  in  court, 
and  actually  gave  testimony  in  regard  to  his 
daughter's  age.  Entries  in  family  Bibles  and 
registers  may  be  received  to  prove  the  age  of 
children ;  but  they  are  only  secondary  evidence, 
and  are  neeessarfly  excluded  when  better  evi- 
dence may  be  produced.  In  Boblnson  v.  Blake- 
ly,  4  Bicb.  [S.  C]  68G,  55  Am.  Dec  703,  it  was 
held  that  a  father's  declarations,  or  his  entries 
of  the  birth  of  his  diildren  in  a  family  register, 
were  not  admlsrible  In  evidence  where  he  ts 
alive  and  competent  to  testify.  In  Young  v. 
Shulenberg,  165  N.  Y.  385.  59  N.  E.  135.  SO  Am. 
St.  Bep.  73(^  it  was  said  that;  'Pedigree  is 
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the  history  of  family  (le«c«nt,  vblch  Is  trans- 
mitted from  one  generation  to  anotber  by  both 
oral  and  written  declaratioaa,  azui  anleas  proved 
by  hearsay  avidenoe  it  cannot  in  most  instances, 
be  proved  at  all.  Hence  decUratlons  of  deceas- 
ed members  of  a  family,  made  ante  litem  motam, 
are  received  to  prove  family  relationship,  in- 
cluding marriages,  births,  and  deaths,  and  the 
facta  necessarily  nsuKing  from  those  eventa. 
*  *  *  Before  the  declaratioas  can  b«  received, 
however,  aa  evidence  of  pedigree,  ft  must  ap- 
pear that  the  peraon  making  them  was  a  mem- 
ber of  the  family,  and  that  he  ia  dead,  incom- 

?etent,  or  beyond  the  jurisdiction  of  the  court.' 
'eople  V.  Mayna,  118  Cal.  K17,  60-  Pac.  654, 
62  Am.  St  Rep.  256,  was  a  conviction  for  rape 
upon  a  child  under  the  age  of  14  years.  Id 
support  of  teatimony  aa  to  her  age  there  was  of- 
fered in  evidence  an  entry  in  a  family  Bible, 
which  was  made  by  the  mother,  who  was  pres- 
ent at  the  trial  and  gave  teatimony  aa  to  her 
danghter'a  age.  It  was  held  that:  'An  entry 
in  a  family  Bible  is  but  a  declaration  made  out 
of  court,  and  not  under  the  sanction  of  an  oath. 
It  Is  hearsay  evidence,  and  is  not  admissible 
where  the  person  making  it  i«  alive,  and  capable 
of  being  examined  as  a  witness  in  the  case.' 
There  was  a  farther  holding  that  *a  mother 
who  has  testified  to  the  date  of  the  birth  of  her 
child  cannot  be  supported  or  corroborated  by 
an  entry  of  such  date  by  her  in  the  family 
Bible.'  Oreenleaf  t.  Railroad  Co.,  30  Iowa, 
801,  was  an  action  to  recover  damages  for  per- 
sonal injuries,  and,  as  the  age  of  the  injured 
person  was  an  element  in  determining  the 
amount  of  damages,  the  plaintiff  was  permit* 
ted  to  show  the  oate  of  bIrUi  from  an  entry  in 
the  family  Bible.  This  mling  was  held  to  be 
error  upon  the  ground  that  it  had  not  been 
shown  that  the  person  who  made  the  entry  waa 
dead.  Aathoriues  of  the  same  purport  are: 
Smith  T.  Brown,  8  Kan.  600:  Shorten  v.  Judd, 
66  Kan.  43,  42  Pac.  337,  54  Am.  St^  Rep.  687  ■ 
State  V.  Snover,  68  N.  J.  Law,  882,  43  Atl. 
10B9:  Campbell  v.  Wilson,  23  Tex.  253.  76 
Am.  Dec.  67:  Smith  v.  Geer,  10  Tex.  Civ.  App. 
252,  80  S.  W.  1108;  People  v.  Sheppard,  44 
Hun  m.  T.J  565;  Leggett  v.  Body,  3  Wend. 
[N.  TJ  376 ;  Dupoyster  v.  Gagani,  84  Ky.  403, 
1  S.  W.  652;  22  A.  &  E.  Ency.  of  L.  (2d  Ed.) 
644 ;  1  Greenleaf  on  Evidence,  i  208 ;  Taylor 
on  Evidence,  S  641." 

In  Bailey  v.  Fly,  35  Tex.  Civ.  App.  410,  80 
3.  W.  675,  the  Texas  Court  of  Civil  Appeals, 
in  holding  that  an  entry  by  the  custodian 
of  baptismal  records  of  a  church  as  to  the 
date  of  birth  was  Inadmissible  In  evidence, 
said: 

"It  is  doubtless  true,  upon  a  familiar  princi- 
ple, that  the  baptiemal  record  would  have  been 
admissibte  to  ^rove  the  fact  and  date  of  bap- 
tism, and  any  incidental  issue  which  that  fact 
might  tend  to  establish,  for  that  fact  was  with- 
in the  peculiar  knowledge  of  the  person  making 
the  record,  it  was  his  duty  to  make  it,  and  he 
ia  shown  to  be  dead.  But  the  date  of  birth  was 
not  within  bis  knowledge,  and  must  have  been 
acquired  by  hearsay.  In  Town  of  Union  v. 
Town  of  Plainfield,  39  Conn.  564,  it  ia  held 
that  an  entry  in  a  family  Bible  of  the  place  of 
birth  is  not  admissible  on  that  Issue." 

See  Kobbe  v.  Price,  14  Hnn  (N.  T.)  55. 

In  Connecticut  Mutual  Life  Insurance  Co. 
V.  Schwenk,  94  V.  S.  593,  24  L.  Ed.  294,  it 
was  held  by  the  Supreme  Court  of  the  United 
States  that  the  minute  book  of  a  lodge  of  Odd 
Fellows,  in  which  the  age  of  the  Insured 
was  recorded  in  the  usual  manner  of  keeping 
the  records  of  the  lodge,  the  entry  being  made 
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tj  tlie  menAaxy  of  tbft  todge,  wu  Inadmlisl- 
ble  to  prore  age. 

[I]  It  Is  true  that  the  comyanoe  upon 
which  the  tlfle  ct  Waltim  C.  Frank  la  pred- 
icated was  executed  after  the  act  of  Congress 
of  Hay  2T,  1906,  Bopra,  todk  ^ect:  hot  Inas- 
mjKii  as  no  sammons  In  error  was  laaoed  or 
served  upon  him,  and  no  waiver  thereof  was 
had,  he  is  not  a  party  to  tills  aM>eal,  and 
any  aurora  assigned  affeetii^  that  branidi  of 
the  Judgment  decreeing  title  to  a  distinct 
pared  of  land  to  be  In  him  Is  not  the  sub- 
ject to  review  here.  A  Judgmoit  affectlnff 
distinct  and  Independent  parcels  of  land  Is 
divisible,  and  therefore -the  said  Frank  is  not 
a  necessary  party  to  this  proceeding.  Vil- 
lage of  Lee  v.  Harris,  206  lU.  428,  69  N.  B. 
230,  99  Am.  St  Rep.  176:  Hygela  Water  Co. 
V.  Hygela  Ice  Ca,  72  Conn.  646,  46  AtL  957, 
49  Lu  B.  A,  147;  Western  Coniiee  Mfg.  Works 
V.  Leavenworth.  62  Neb.  418,  72  N.  W.  592; 
City  of  St  Louis  V.  Lanigan,  97  Mo.  175,  10 
S.  W.  475;  Pickerson  v.  Chrisman,  28  Mo. 
134;  Moersdorf  r.  New  York  Telephone  Co., 
84  N.  J.  Law,  747,  87  Atl.  473. 

It  follows,  therefore,  that  the  Judgment  ot 
the  trial  court  should  be  affirmed ;  and  it  Is 
so  ordered.  All  the  Justices  concur,  except 
KANE,  O.  J.,  absent  and  not  participating. 


DANIEL  at  al.  v.  JOHN  P.  LONDON  CO. 
et  ai.   (Ko.  38T2.) 
(Supreme  Court  of  Oklahoma.   Nov.  24.  19140 

(ByllaJMi$  hy  the  Court.) 

1.  Apntu.  AND  Bbbob  (i  lOSO*)  —  Habicless 
EaaoB— Aduission  op  Evidevtcb. 

The  improper  admission  or  exclusion  of 
evidence,  if  not  prejudicial  to  the  party  can- 
plaining,  is  not  ground  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1068,  1069,  C15&-4157, 
4166;  Dec.  Dig.  S  lOBO.*] 

2,  Dbeds  (8  54*)— Delivebt— NBCESsrrr, 

A  deed  signed  and  acknowledged,  but  not 
delivered,  is  not  effective  as  a  oonveyanca,  and 

does  not  transfer  or  paaa  title.  * 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  S  116;  Dec.  Dig.  §  54.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court.  Carter  County ; 
StillweU  H.  Russell,  Judge. 

Action  by  the  John  P.  Londtm  Company 
against  the  Chickasaw  Lumber  C<Anpany  and 
others.  Judgment  for  plalntifC  and  the 
defendants  W.  O.  Daniel  and  another  hrtng 
error.   Affirmed.  . 

Sigler  &  Howard,  ot  Ardmore,  for  plaln- 
ttfts  in  error.  J.  O.  Thompson,  of  Ardmore. 
for  defendant  in  error. 

GALBRAITH,  a  This  action  wfts  com- 
menced  in  the  trial  court  to  recover  Jn^ment 
on  three  promissory  notes  given  by  Oscar 
Gray  to  ttie  John  F.  London  Cosopany  and  to 
foreclose  a  real  estate  motftgage  ezecnted  to 
secure  the  same  on  lots  10  and  11,  block  9,  Oil 
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caty,  Carter  conn^,  OU.  Tflife  eanae  was 
snbmltted  to  the  court  for  trial.  At  the  con- 
daston  of  the  evidence  the  court  found  for 
tbe  plalntlfl  and  against  the  defendants,  and 
directed  ^dgment  for  tbe  amount  found  due 
on  the  notes,  and  an  attorney's  fee,  amount- 
ing In  the  aggregate  to  the  sum  of  $306.41, 
and  decreed  a  foreclosure  of  the  mortgage, 
and  ordered  the  sale  of  the  mortgaged  prop- 
erty to  satisfy  the  judgment,  coats.  Interest, 
and  attorney's  fee.  The  defendaute  W.  C. 
Danl6i  and  Josle  Gray  have  appealed  from 
that  Judgment. 

[1]  Tt  Is  complained :  First,  that  the  court 
erred  In  sustaining  an  objection  to  a  deed  to 
tbe  lots  described  In  tbe  mortgage  from  Josle 
Gray  to  W.  <3.  Daniel,  when  dffered  ln  evi- 
dence. This  deed  bore  date  of  April  10, 
1911,  wblle  the  mortgage  to  John  P.  Lon- 
don Company  from  Oscar  Gray,  wBo  was  the 
husband  of  Josle  Gray,  was  dated  August 
12,  1909.  Tbe  evidence  offered  on  behalf  of 
the  John  P.  London  Company  showed  a  title 
to  the  lots  described  In  the  mortgage  In  Os- 
car Gray  at  the  time  of  the  execution  of  the 
mortgage,  although  W.  O.  Daniel  claimed 
title  through  Josfe  Gray  back  to  the  allottee, 
a  part  of  whose  allotment  had  been  segre- 
gated and  platted  kito  a  town  site  known  as 
on  City.  It  also  appeared  from  the  evidence 
that  W.  C.  Daniel  not  onl^  had  constructive 
notice  of  the  mortgage  to  tbe  London  Com- 
pany at  the  time  be  took  the  deed,  since  the 
same  was  of  record  In  Carter  county,  but  he 
had  actual  notice  of  that  mortgage.  In  any 
event.  It  clearly  appears  from  the  record  that 
the  plaintiffs  in  error  were  not  prejudiced  by 
the  ruling  of  the  court  In  excluding  this 
deed;  for,  under  the  record,  if  this  deed 
had  been  admitted  in  evidence,  It  tended  to 
prove  that  whatever  title  W.  C.  Daniel  ac- 
quired by  It  was  subsequent  to  tbe  mortgage 
to  the  John  P.  London  Company  and  subject 
to  It  Mullen  t.  Thaiton,  24  Okl.  643,  104 
Pac.  359;  Punk  v.  Hendricks,  24  Okl.  837, 
106  Fac.  352;  Moore  v.  A.,  T.  &  S.  F.  R.  Ga, 
26  OkL  682, 110  Paa  1059. 

[I]  Again,  it  Is  complained  that  the  court 
erred  In  finding  that  the  deed  for  the  lota  de- 
■crlbed  in  the  mortgage  to  B.  X  Gray,  the 
Infant  son  ot  Oscar  Gray,  had  never  be^  de- 
liTered,  and  therefore  conveyed  no  title  to 
him.  The  evidence  showed  that  when  Oscar 
Gray  purchased  the  lota  in  June,  1909,  and 
paid  for  them,  he  had  the  agent  the  town- 
Ate  company  make  tlie  deed  for  the  lots 
to  his  infiuit  son,  E.  J.  Gray,  and  directed  the 
agent  to  keep  the  deeds  in  his  possession  un- 
til he  called  for  It ;  that  about  a  month  \&t- 
er,  some  time  in  July  following,  Oscar  Gray 
called  upon  the  agent  and  asked  him  to  de- 
stroy tbe  first  deed  and  to  make  another  deed 
conveying  the  lots  to  himself ;  that  thereupon 
the  agent  destroyed  Oie  deed  to  B.  J.  Gray, 
which  had  not  been  recorded,  and  executed 
another  deed  for  the  lota  to  Oscar  Gray,  and 


dcllTered  the  same  to  him.  Then  is  abun- 
dant evidence  in  the  record  to  sustain  tbe 
finding  of  tbe  trial  court  that  the  deed  to 
E.  J.  Gray  had  never  been  delivered.  If  it 
bad  not  been  delivered,  It  conveyed  no  title. 
The  first  paragraph  of  the  syllabus  In  John 
W.  McCuan,  Executor,  v.  John  B,  Gordon  et 
al.,  No.  3800,  144  Pac.  348,  not  yet  officially 
reported,  reads: 

"A  deed  signed  and  acknowledged,  but  not  de- 
livered, b  not  effective  as  a  conveyance,  and 
does  not  transfer  or  pass  titl&" 

We  conclude  that  tbe  exoeptionB  are  not 
well  takra  and  should  be  orermled,  and  the 
Judgment  appealed  from  be  affirmed. 

PBB  OITRIAM.   Adopted  In  whole. 


STATE  BANK  OF  MIAMI  v.  CITY  OF 
MIAMI.   (No.  3358.) 
(Sopreme  Court  of  Oklahoma.  Nov.  24.  1914.) 

fBj/ttalut  by  the  Court.) 

1.  Municipal.  Cobpobations  (8  887*)— Tbanb- 
FBB  of  Funds — Validity  op  Statdtb. 

(a)  Section  26,  art  10,  of  the  Constitutioa. 
contemplates  Hiat  each  mnoiclpality  shall  oper- 
ate upon  a  cash  basis,  and  Uie  provisions  of 
chapter  14,  art  7,  Comp.  Laws  1909  <BectionB 
754-769),  which  attempt  to  prohibit  the  trans- 
fer of  the  surplus  in  a  fund  to  a  depleted  fund, 
is  repugnant  thereto. 

S)  Where  all  expenses  chargeable  to  a  cer- 
fond  for  the  ourrent  year  have  been  paid, 
leaving  a  surplus,  tbe  same  may  be  transferred 
to  any  fund  or  funds  having  a  deficit  for  that 
year. 

[Ed.  Note.— For  other  eases,  see  Mnnidpal 
gtr^rations.  Cent  Dig.  |  1869;  Dec.  Dig.  I 

2.  McNiciPAi.  Cobpobations  {%  905*)  —  Ac- 
tion AGAINST  OiTT— DEraHSa— LiMITATlON 

ON  Indebtedness— BuBDEN  of  Pboof. 
Where  warrants  and  claims  sued  upon  are 
prima  facie  valid,  and  the  defendant  city  seeks 
to  avoid  payment  on  the  sround  that  the  con- 
tracts upon  which  such  warrants  and  elaioiB 
are  baaed  were  incurred  in  excess  of  a  con- 
stitutional or  statutory  limitation,  the  burden 
of  showing  that  such  debt  limit  bad  been  ex- 
ceeded Is  upon  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  D^.  H  1891-1893;  Dee. 
Dig.  S  905.*] 

3.  MUNICtPAI,  CoKFOBATions  (U  866,  893*)— 

TRARsnut  oj  Funds— Right. 

A  city  has  no  right  to  apply  the  revenue 
provided  for  the  current  year  to  the  satisfac- 
tion of  obligations  of  a  preceding  year,  so  long 
as  there  are  or  may  be  legal  claims  outstanding 
against  the  city  for  such  conent  year;  and, 
where  the  revenue  provided  for  the  current  year 
Is  misapplied  to  the  payment  of  obligations  of 
a  preceding  year,  the  funds  so  misapplied  will 
be  considered  as  in  tbe  treasury  In  determining 
whether  or  not  a  constitutional  or  statutory 
limitation  has  been  exceeded. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  1886-ieS8.  1819; 
Dec  Dig.  if  865,  893.*! 

Blrror  firom  District  Court,  Ottawa  Oonu- 
t9\  Preston  S.  Davis,  Judge. 

Aetitm  b7  the  State  Bonk  Miami  against 
the-Clty  of  Miami.  Judgment  for  defendant. 


•For  <tth4r  eSMS      ssma  topic  and  sMUoa  NVMBBR  la  D«c.  Dig.  *  Am.  Dlr  K«r-No.  BwUs  *  R«t'r  Inde^w.- 
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and  idalnttfl  brings  eiror.  Bermed  and  Te> 
manded  for  new  trial. 

F,  D.  Fulkerson,  of  St  Joseph,  Mo.,  and 
Asp,  Snyder,  Owen  &  Lybrand,  of  Oklahoma 
Cl^,  for  plaintiff  in  error.  Dick  Rice,  oC 
Bentonville,  for  defendant  In  error. 

LOOFBOUEROW,  J.  The  petition  In  this 
case  consists  of  45  counts,  of  which  26  are 
based  upon  city  warrants  and  19  upon  open 
accounts.  The  said  warrants  were  executed 
In  due  form  by  the  cU?  of  Miami  and  show 
upon  their  face  that  they  were  drawn  upon 
the  contingent,  the  salary  and  the  street  and 
bridge  funds.  The  answer  consists,  first,  of  a 
general  denial,  and  further  alleges,  in  sub- 
stance, that  each  and  all  of  the  city  warrants 
set  forth  in  the  several  causes  of  action  are. 
and  were,  at  the  date  of  their  issuance,  in  ex- 
cess of  80  per  cent  of  the  taxes  levied  for 
city  purposes  during  said  fiscal  year  ei^fUng 
June  30,  1910.  Frran  a  judgment  in  favor  of 
the  city  of  Miami,  plaintiff  in  error  appeals. 

Prior  to  proceeding  to  trial  the  parties 
made  the  following  stipnlation: 

"At  this  time  the  defendant,  by  its  attorney. 
Dick  Rice,  in  the  ease  of  the  State  Bank  of 
BUami  against  the  City  of  Hiamt,  No.  449,  ad- 
mits that  the  services  and  the  warrants  mention- 
ed In  each  of  the  several  different  causes  of  ac- 
tion set  out  in  the  petition  were  performed  and 
issued  to  the  several  different  ^rties  therein 
'  named,  except  in  cause  of  action  No.  87,  wherein 
E.  T.  Reynolds  claims  that  there  is  due  him 
from  the  city  tlie  sum  of  ^74.50.  and  also  ex- 
cept the  item  mentioned  in  cause  of  action  No. 
35,  wherein  the  Coyne  Lumber  Company  claims 
that  there  is  due  k  for  material  furnished,  the 
sum  of  $282.60. 

■'Now  it  is  further  agreed  by  and  between  the 
parties  hereto  that  the  plaintiffs  in  said  cause 
of  action  admit  that  the  services  mentioned  in 
each  of  said  causes  of  action  and  the  warrants 
mentioned  therein  were  performed  and  Issued 
for  labor  and  services  and  material  furnished 
for  the  fiscal  year  ending  June  30,  1910." 

Thereupon  the  court  heard  the  testimony 
of  witnesses  as  to  said  causes  of  action  Nos. 
37  and  36,  respectively,  and,  there  being  no 
offer  on  the  part  of  the  city  to  discredit  said 
claims,  the  court  found  that  the  same  had 
been  duly  established  and  stood  upon  the 
same  footing  at  that  time  with  the  claims 
based  upon  tlie  dty  warrants. 

[1]  The  question  involved  Is  whether  or 
not  any  of  the  Indebtedness  was  Incurred  or 
contracts  made  were  in  violation  of  any  con- 
stitutional  or  statutory  limitation.  Section 
26,  art  10,  Williams'  Const  Okla.,  provides: 

"No  county,  city,  *  of  the  state,  shall 

be  allowed  to  become  indebted,  In  any  manner, 
or  for  any  purpose,  to  an  amount  exceeding,  in 
any  year,  the  income  and  revenue  provided  for 
such  year.   •   •   •  '* 

Section  765,  Comp.  Laws  1900  (section  607, 
Rev.  Laws  1910),  provides: 

"It  shall  be  unlawful  for  any  city  council  to 
issue  any  certificate  of  indebtedness  in  any  form, 
in  payment  of  or  representing  or  acknowledging  | 
any  acuount,  claim,  or  indebtedness  against  the 
city,  or  to  make  any  contracts  for,  ol  Incur  any 
Indebtedness  against  the  city,  in  exoess  of 
eighty  per  cent,  of  the  tax  levied  for  cit;  ex- 
peiiMs  doriog  the  conent  year,  nor  shall  any 


expenditures  be  made  or  lndel>tednwi  be  con> 
tracted  *  *  *  is  excess  of  eighty  pet  «nt 
of  the  amount  levied.  •  •  • " 

[1, 8]  The  warrantB  and  tbe  claims  bdng 
prima  fade  valid,  as  sbown  by  the  stlpola- 
tlon,  when  the  t^ty  aougbt  to  avoid  payment 
of  the  same  eo  the  giooiid  that  its  limit 
had  been  exceeded,  tbe  burden  of  proof  was 
upon  the  mmOdpalUy  to  eetabUsh  sadi  fact 
See  Johnson  v.  Board,  7  Okl.  686^  56  Pac. 
701 ;  Board  of  County  CfHn'rs  t.  De  Lena.  8 
Okl.  215,  57  Pac.  162.  There  was  a  total 
failure  on  the  part  of  the  city  to  show  that 
the  warrants  and  claims  set  out  In  the  peti- 
tion were  in  excess  <tf  80  per  cent  of  the  tax 
levied  for  dt^  expenses  during  that  cnrreot 
year,  to  wit,  the  flacal  year  ending  June  30, 
1910.  We  have  carefully  read  all  of  the  tes- 
timony in  the  case,  and  the  same  shows  that 
the  levy  for  the  fiscal  year  ending  June  30, 
IQlOt  was  sufficient  to  meet  all  of  the  eiqpois- 
es  of  the  city  tat  that  year.  The  testimony 
further  shorn  that  there  was  a  deficit  In  the 
various  city  funds  for  the  flacal  year  ending 
June  80, 1908  and  1900,  respecUvely,  and  that 
the  officials  of  the  city  applied  the  fimds  deriv- 
ed from  the  levy  for  the  fiscal  year  ending  June 
30,  1910,  to  the  payment  of  the  deficit  for  the 
preceding  year.  The  obj^  of  the  provisions 
of  the  ConsUtutlon  and  statute  hereinbefore 
mentioned  was  to  provide  a  method  whereby 
municipalities  oould  be  maintained  upon  a 
cash  basis,  and  the  dty  authorities  bad  no 
right  to  pay  out  any  i>art  of  the  levy  of  a 
spedfic  year  in  satisfaction  of  Indebtedness 
of  a  preceding  year,  before  first  meeting  the 
obligations  of  the  current  year,  and  the  fact 
that  they  did  ao  could  not  render  an  obliga- 
tion or  contract  within  the  limitation  invalid. 
The  dty  paid  approximately  $8,000,  chargea- 
ble to  the  fiscal  year  ending  June  30,  1909, 
out  of  the  funds  levied  for  and  t>elonglng  to 
the  fiscal  year  ending  June  30,  1910,  and  if 
this  had  not  been  done  there  would  have  been 
ample  funds  In  the  dty  treasury  to  meet  aU 
of  the  obligations  for  the  fiscal  year  ending 
June  30,  1910.  If  there  is  a  surplus  to  the 
credit  of  any  account  or  fund  after  all  claims 
against  such  fund  for  that  year  have  been 
paid,  such  surplus  may  be  transferred  to  any 
other  fund  having  a  defidt  State  ex  leL  t. 
Appleby,  136  Mo.  408,  37  S.  W.  1122. 

Section  9  of  article  10  of  the  Constitution 
contemplates  a  lump  levy  for  all  purposes, 
and  the  provisions  of  chapter  14,  art.  7, 
Comp.  Laws  1909,  In  so  /ar  as  they  attempt 
to  prohibit  the  transfer  of  Isurplus  funds  to  a 
depleted  fund  of  the  same  year,  are  repug- 
nant to  tbe  Constitution.  Said  chapter  has 
received  legislative  construction  (Rev.  Laws 
1910,  S  607),  and  reference  to  the  various 
funds  is  eliminated. 

In  Andrew  County  ex  rel.  v.  Schell,  135 
Mo.  31,  36  S.  W.  206,  the  court,  in  construing 
the  section  of  the  Constitution  almost  identi- 
cal with  section  26.  art,  10,  Ctonst,  Okla., 
held:  Revenues  of  the  current  year  must 
first  be  applied  to  the  payment  of  warrants 
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drawn  tot  tte'  a^peoMB  ot  Bodi  year,  anA 
tbls  altbonifr  then  Is  a  statute  providing 
that  the  warrants  sball  be  paid  In  the  order 
of  preswtatlon. 

The  Judgment  of  the  trial  omrt  Is  reversed, 
and  Hie  cause  remanded  for  a  new  trlaL  All 
the  Justices  concur. 


PIOliTEEK  TBLBPHONE  ft  TELEGRAPH 
CO.  T.  STATE  et  al.    (No.  46610 

(Sivreme  Court  of  Oklahoma.   Not.  24,  1914.) 
(BvUahut  hp  ike  Oimrt.) 

TKXJEORAFHB  ARB  TiLEPHOIfKS       26%,  New, 

VOL  17  Key-No.  Serles>-<:oitFoa&XiOK  COM- 
Hissxon— Obdbb  Dividxkg  T9XXS— Apfxait- 
DiBFOBmoH  or  Cause. 

Where,  on  appeal  from  an  order  oi  the  Coi> 
poratiou  CommiBnon,  th«re  io  an  absence  of 
competent  evidence  to  support  the  order,  and 
where  the  order  dividing  tolls  will  result  In 
loss  and  disadvantage  to  aU  parties  concern- 
edt  and  the  record  contains  a  proposition  for 
the  handling  of  the  telephone  business  whereb; 
the  public  would  have  the  same  or  better  ac- 
commodations and  all  the  parties  concerned 
would  be  at  less  expense  and  probably  derive 
a  profit,  the  cause  should  be  remanded  for  a 
rehearing,  on  which  a  new  order  may  be  predi- 
cated. 

Error  from  State  Gtwporatlon  Cknnmlsdon. 

A  emnplaint  was  filed  with  the  OorporaUon 
Commission  by  the  Twin  Valley  Telephone 
Company  of  Morrison  and  another  against 
the  Pimieer  Telephone  ft  Telegr^  C<»iipeny, 
and  frcMn  the  order  of  the  CranmlssUni,  the 
latter  company  brings  error.  Order  of  Com- 
mission reversed,  and  cause  remanded  tor 
rehearing. 

Harris,  Nowlin  &  Bledsoe,  J.  B.  Spielman. 
and  M.  S,  Singleton,  all  of  Oklahoma  City, 
for  plaintiff  in  error.  A.  J.  Titos,  of  Chero- 
kee, Charles  West,  Atty.  Gen.,  and  Chas.  L. 
Moore,  Asst  Atty.  G^  for  defendants  In 
error. 

LOOFBOURROW,  J,  In  March,  1912,  the 
Twin  Valley  Teleidione  Company  of  Morrison, 
and  the  Glencoe  Telephone  Company  of  Glen- 
coe,  joined  In  a  complaint  against  the  Honeer 
Telephone  ft  Telegraph  Company  to  the  Cor- 
poration Commission,  which  is  as  follows : 

"Whereas,  the  above  complainants  have  con- 
nection with  the  defendant  in  the  toll  lines  now 
run  Into  our  exchanges  for  the  pnrpose  of 
handling  toll  for  the  said  defendant  and  for 
which  t£ey  fi&y  a  commission  on  toll  to  amount 
to  15  per  cent.,  whereby  said  complainants 
sustain  a  loss  by  handling  said  toll  to  amount 
of  $17.00  to  $24.00  each  month  in  loss  of  labor 
in  collecting  and  bad  bills  and  we  ask  the  Hon- 
orable  Corporation  Commission  to  have  tills  toll 
divided  more  equally  that  we  may  have  some 
compensation  Ua  our  labors  and  leases." 

t;pon  a  hearing  of  said  complatait  the  Oor- 
porati<m  CommlSBlon  made  an  order  requir- 
ing the  Pioneer  Tel^ione  ft  Td^raph  Com- 
pany to  pay  to  the  complalnantB  2S  per  cent, 
commission  ftur  handling  Its  toUa ;  from  sndi 
order  plalntifF  in  error  apipeala. 


There  are  aeroral  asslgnmuts  o£  mta: 
First,  that  said  judgment  and  wder  la  not 
sustained  by  soffldent  evidence  and  is  con- 
trary to  the  evidence ;  third,  becatse  the  said 
order  and  ;)odgmeat  of  the  Corporation  Com- 
mission is  unreasonable  and  unjust  and  is 
confl8cat(»y  of  the  property  of  this  defi- 
ant—these being  the  only  assignments  which 
we  deem  It  necessary  to  consider. 

Mr.  N.  S.  Lemar,  president  and  manager  of 
the  Twin  Valley  Telephwie  Company  of  Mor^ 
rlson,  testified  that  the  amount  of  In  and  out 
toll  business  transacted  for  the  plaintiff  In 
error  In  the  month  of  December,  1911,  was 
$90.4S;  the  estimated  cost  of  operator  to 
handle  tolls,  $1.26 ;  expense  of  collecting  tolls, 
$16;  bookkeeping,  $3.35 ;  loss  on  disputes,  $1 ; 
total  expense  of  handling  the  Pioneer  Tele- 
phone ft  Telegraph  Company's  business,  $20.- 
60 ;  15  per  cent  commission,  $13.66 ;  net  loss 
on  business,  $7.06.  For  ttie  month  of  January. 
1912,  the  total  amount  of  tolls  was  $110.60 ;  the 
total  expense  <tf  handling  same,  $37.71 ;  15  per 
cent,  commission,  $16.69 ;  total  loss  on  such 
business,  $21.12,  For  tlie  month  of  February 
the  total  business  handled  for  the  Pioneer 
was  $107.75;  total  exp«ise  of  handling  that 
business,  $34.26;  total  commission,  $16.10;  to- 
tal loss,  $18.09.  Mr.  I.  M.  Withers,  owner  and 
manager  of  the  Glmcoe  Telephone  Company, 
stated  that  the  total  tcILl  business  transacted 
by  his  company  for  the  Pionew  for  the  month 
of  December,  1911,  was  $94.06;  that  the  time 
employed  by  his  operator  In  handling  these 
tolls  is  worth  $3 ;  cost  of  collecting  the  same, 
$12 ;  bookkeeper's  time,  $7 ;  2  per  cent  of  the 
tolls  t)eing  uncollectible,  loss  $1.88;  total  ex- 
pense In  handling  this  business,  ^.88 ;  that 
his  commission  of  15  x>er  cent  amounted  to 
$14.10,  making  a  total  loss  <a  $9.78  for  the 
month's  buslDess;  that  this  month's  business 
was  about  an  average  for  every  month.  On 
croBs-examinaflon  he  stated  that  "he  never  did 
figure  up  what  the  percentage  of  loss  was  in 
making  the  collection" ;  that  he  could  not 
tell  exactly  how  much  It  cost  to  collect 
When  asked  to  explain  in  detail  why  he 
thought  he  ought  to  be  paid  more  than  16  per 
cent  commission,  admitted  that  "he  had  nev- 
er figured  it  out  on  paper,"  his  answers  In- 
dicating that  his  conclusions  were  mere 
guesses.  One  of  the  commissioners  observed 
that: 

"The  witness  here  knows  better  what  hs  pay- 
ing him  and  what  is  not  paying  him.  I  presume 
he  has  had  experience  enough  along  that  line  to 
say  wheQier  or  not  he  can  handle  it  at  the  price 
or  not" 

That  ml^t  be  true,  but  certainly  plaintifl 
In  error  had  a  right  to  know  the  fttcCa  upon 
which  the  witness  based  hia  conduslonB,  and 
the  comminlon  should  require  a  statement  of 
fitcts  from  wlilch  they  oonld  determine  the 
true  flAtoation  upon  wUcfa  to  base  an  order 
whldi  would  result  In  Justice  being  done  to 
all  parties  ctmcfsnuA.  The  mere  coneluUtnis 
ot  an  Interested  party  do  not  usually  afford  a 
sound  basis  for  the  protection  of  the  rights 
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at  tbe  adverse  party.  Ibetefbre  the  law  of 
evidence  oaually  requires  facts  Instead  of 
oonclnslons.  But,  taking  tbe  testimony  of 
both  Mr.  Lemar  and  Mr.  Withers  as  undis- 
puted, and  assoming  that  the  order  the 
GommlsiAdn  bad  been  In  existence  for  the 
above  months  of  December,  Jannary,  and 
February,  alloirtng  a  25  per  orat  commlsslcm, 
the  Twin  Valley  Telepb(me  Gompany  would 
hare  lost  In  December  ^LSS,  In  January 
f laoe,  and  In  Feteuary  fT^l,  while  the  GleU' 
coe  Company  would  lose  88  cents  per  month. 
Therefore  the  order  of  the  Corporation  Com- 
mission, under  the  evidence,  ctHnpels  tbe  com- 
plainants to  carry  on  this  business  with  the 
Flimeer  at  a  contlnnons  loss,  and  it  also  re- 
qnlres  the  Pioneer  to  pay  10  per  cent  more 
than  they  bave  been  paying  for  these  services. 
It  is  shown  by  the  testimony  that  the  Pioneer 
Company  malm  it  collections  by  mailing  out 
statements  at  a  coat  of  19  per  cent  of  the 
gross  amount  a<dlected.  Both  the  Twin.  Tal- 
1^  and  Glmcoe  Companies  hired  a  man  and 
team  to  drive  oat  over  the  country  to  col- 
lect these  tcHlM.  Such  expense  for  some 
months  exceeded  the  amount  collected.  No 
testimony  was  offered  lowing  the  amount 
Invested  by  Ibe  Twin  Valley  or  the  Glencoe 
Company,  the  amount  of  Its  business,  and  the 
amount  of  its  (H»eratlng  expenses,  and  in  the 
alwence  of  this,  the  witnesses  should  not  be 
permitted  to  express  a  mere  conclusion  as  to 
their  expense  Incident  to  handling  the  Pioneer 
business;  and  since  the  record  in  this  case 
contains  no  substantial  basis  essential  to  a  de- 
termination (tf  what  Is  or  was  the  proportion 
of  expense  Incident  to  handling  the  Pioneer 
business,  tike  order  of  the  Commissioner  is  ei^ 
roneouB. 

At  the  time  of  the  hearing  before  the  Com- 
mission, the  Pioneer  made  the  foUowlng  of- 
fer: 

"What  mi  would  Ukc  to  do  Is  to  put  in  at 

these  places  a  toll  station,  and  connect  tiieir 
switchboard  to  that  station,  and  perform  the 
work— do  the  collecting,  billing,  and  handling  of 
tbe  boBiness;  we  can  do  it  for  less  than  they 
are  being  paid,  and  thus  save  us  ttumief  and 
save  tbe  poblic  money  to  the  same  extent.  And 
that  la  what  we  would  like  to  do,  and  it  Is  pos- 
sible they  will  conaent.  We  would  like  to  use 
this  method,  If  we  can,  bo  that  they  would  be 
satisfied.  We  would  put  in  a  station  and  con- 
nect their  telephones,  and  even  pay  them  a  rent. 
We  would  be  perfectly  willing.  In  addition  to 
what  was  ordered  in  the  Pond  Creek  case,  to 
pay  them  for  the  use  o<  the  telephone  a  regular 
business  rate— Just  ocwnect  right  up,  bo  that 
there  woold  be  no  Inconvenience  to  tbe  public  at 
all;  our  own  operator  would  handle  that,  and 
we  would  collect  our  own  bills," 

This  offer,  If  accepted,  would  result  In  the 
complainants'  business  with  the  Pioneer  pro- 
dudttg  a  small  profit,  Instead  of  a  loss,  and 
at  the  same  time  will  be  less  expense  to  the 
Pluwer  Comitany,  while  the  public  will  hare 
the  same  or  better  service  at  the  same  or  less 
price. 

The  order  of  the  Gommteslcni  la  tberofore 
reversed,  and  the  cause  remanded  for  re- 


hearing upon  wblcb  a  new  order  may  be  pred- 
icated. All  the  JnaUoeB  eononr  exovt  SANB» 
a     not  parttc^dsg. 


ROCK  ISLAND  COAL  MINING  CO.  v.  DA- 
VIS.   (No.  3759.) 
(Supreme  Court  of  Oklahoma.   Sept  22,  Iflll. 
Behearing  Denied  Dee.  8,  1B14J 

(BylXabuM  by  t\9  OomrU)  ' 

1.  H&BTEB  ARO  Servant  ({{  118,  229*)— In- 

JTTBT  to  Mine  EUPLOtt  —  NBGLIOKIfOX  — 

Duty  of  £:uplot£. 

It  is  the  duty  of  a  mineowner  to  exerci» 
ordinary  care  to  provide  a  reasonably  safe  place 
hi  whloi  his  employ^  may  perform  his  work, 
and  he  must  use  diligence  to  keep  this  place  in 
a  reasonably  safe  condition,  and  tbe  diligence 
must  be  commensurate  with  the  character  of  tbe 
services  required  and  with  the  dangers  a  pmdent 
man  would  apprehend  under  drcamstiinoes  of 
each  particular  case,  and  is  liable  for  any  in- 
jury resulting  from  a  failure  to  exercise  such 
care;  and  it  is  tbe  doty  of  an  raiployti  to  ex- 
ercise that  degree  of  care  which  is  commensurate 
with  the  character  of  his  oceapatlon,  and  that  a 
reasonably  inrudent  person  woald  use  under  like 
circumsttinces  to  protect  himself  from  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  %}  177.  202,  209,  874^  683; 
Dec.  DTg.  fS  118,  223>] 

2.  MAgraa  awd  Sebtakt  (|  118*>— Dutt  or 

MlRBOWNU. 

It  la  a  positive  duty  whicb  the  otrmn  of  a 

mine  owes  hia  servants,  after  the  mine  is  opened 
and  timbered,  to  use  reasonable  care  and  dili- 
gence to  see  that  the  timbers  are  properly  set, 
and  to  keep  them  in  proper  condition  and  repair, 
and  for  this  purpose  to  provide  a  competent  min- 
ing boss  or  Coreman,  to  make  timely  inspections 
of  the  timbers,  walls,  and  roofs  of  the  mine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  117,  202,  209 ;  Dec  Dig. 

3.  M&STEB  AHD  SeBVANT  ({  185*)— DUTT  OT 

Masteb— Safe  Place  to  Wobk— Dbleoa- 

TION  TO  SEBVANT— NeSLIQESCE. 

It  1b  an  absolute  duty,  which  tbe  master 
owes  his  servant,  to  exercise  reasonable  care  ud 
diligence  to  provide  the  servant  with  a  reason- 
ably safe  place  in  which  to  work,  having  regard 
to  the  kind  of  work  and  the  conditions  under 
which  it  must  necessarily  be  performed ;  and 
when  the  master,  instead  of  performing  this 
dnty,  delegates  it  to  a  Mrv&nt,  thm  suoh  serr^ 
ant  stanito  in  tbe  place  of  the  master,  and  his 
negligence  is  the  negligence  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  385-421;  Dec.  Dig.f  185:^ 

4.  Neoligbnce  tfS  1,  136*)— What  Ooxsn- 

TDTES-^QUEEmON  TOB  JUBT. 

Negligence  Is  the  absence  of  care  according 
to  the  circumstances  of  each  case,  and  Is  always 
a  question  for  the  jury,  when  there  is  a  renson- 
able  doubt  as  to  the  facts,  or  as  to  the  inferences 
to  be  drawn  from  them;  i.  e.,  where  reasonable 
men  may  differ  as  to  the  existence  Aereol 

[Ed.  Note.— For  other  cases,  see  NegUgenob 
Cent.  Dig,  SI  1,  277-^;  Dec.  Dig.  S|  1,  13cC* 

For  other  definitions,  see  Words  ai^  Phrases, 
First  and  Seoond  Series,  Negligence.] 

Commlsalonera'  Opinion,  Division  No.  2. 
Bkror  frcMn  Diatrtot  Court,  PlUabarf  County; 
Prealle  B.  Cole,  Judge. 

Action  by  T.  O.  Davla  affUnab  tbe  Rock  Is- 
land Coal  Mining  Company,  for  personal  In- 
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Jviles;  Jodgment  tot  plKUrtUC.  and  detend- 
ant  lirlngs  error,  Afflrmed,  and  rehearing 
denied. 

Wright  &  Boyd*  of  McAlester,  and  a  O. 
Blafce  and  W.  H.  Moore,  both  of  El  Reno,  for 
plaintiff  In  &tot.  Amoto  &  Bogera,  of  Mc- 
Alester, for  defendant  in  error. 

GALBKAITH,  C.  The  plaintiff  in  error 
was  engaged  In  operating  a  coal  mine,  known 
as  "Hartshorne  No.  7,"  located  near  Harts- 
horne,  In  Pittsburg  county,  Oki,  and  the  de- 
fendant in  error  charges  In  his  petition  that 
on  February  21,  1910,  he  was  employed  at 
said  mine  as  a  shot  firer,  and  while  so  em- 
ployed, and  when  passing  through  the  sooth 
main  entry  of  said  mine,  the  timbers  gave 
way  and  a  large  quantity  of  rock  and  shale 
from  the  roof  thereof  fell  upon  him,  crushing 
his  leg  and  back  and  breaking  two  of  his 
ribs,  and  otherwise  serionsly  Injuring  him, 
and  that  this  accident  was  due  oitlrely  to  the 
negligence  and  carelessness  of  the  plaintiff  In 
error.  The  answer  was  a  general  denial  and 
the  affirmative  d^enaes  of  contributory  neg- 
ligence and  assumption  of  risk.  The  acci- 
dent occurred  some  500  feet  underground  and 
between  7  and  8  o'clock  in  the  evening.  It 
was  contended  by  the  defendant  that  the 
plaintiff  was  not  injured  at  the  time  and  in 
the  place  claimed,  and  that  the  mine  boss 
had  removed  the  timber  charged  to  have  fall- 
en, and  had  taken  down  slate  and  shale  from 
the  roof  at  that  place  the  afternoon  of  the 
day  the  plaintiff  claimed  to  have  been  injur- 
ed, and  that,  if  injured  at  all  the  plaintiff 
carelessly  ran  Into  this  rock  pile.  Upon  the 
Issues  thus  raised,  the  cause  was  tried  to 
the  court  and  a  jury.  A  verdict  was  return- 
ed in  favor  of  the  plaintiff,  and,  upon  the 
overruling  of  the  motion  for  new  trial,  the 
defendant  perfectea  an  appeal  to  this  court 

£rror  U  assigned  In  overruling  the  motion 
for  new  trial,  and  in  entering  judgment  for 
the  plaintiff,  and  In  giving  a  number  of  In- 
Btructiona,  and  in  the  refusal  to  give  other 
instructions  requested  by  the  def^dant 

The  duties  of  plaintiff  as  shot  firer  requir- 
ed that  he  should  go  down  in  the  mine,  pre- 
pare and  fire  the  shots  after  the  miners  had 
quit  work  and  had  gone  out  of  the  mine. 
There  was  no  witness  to  the  accident  aside 
from  the  plaintiff;  he  being  the  only  person 
tn  the  mine  at  the  time  it  happened,  except 
a  shot  flrer  in  another  part  of  Uie  mine,  and 
who  did  not  witness  the  accident  The  plain- 
tiff being  the  only  witness  to  the  accident, 
and  bis  testimony  being  uncontradicted,  in 
so  tAT  as  bl8  conduct  is  concerned,  the  cir- 
cumstances connected  with  the  accident  and 
Just  how  it  happened  may  be  explained  In 
the  plaintiff's  own  language.  After  stating 
that  he  had  been  employed  as  a  shot  firer 
by  the  defendant  for  something  over  three 
years,  he  testified  In  part  as  follows: 

"Q.  What  were  yoo  doing  for  them  in  Febru- 
ary, 1910?  A.  I  wa*  sBiptoyed  as  abot  fivanan. 
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Q.  What  are  the  duties  of  a  shot  fifer,  and  wh&t 
does  he  do?  A.  The  duty  of  a  shot  fireman  is  to 
go  .in  the  pit  after  the  diggers  come  out  and  shoot 
the  shots  that  they  have  prepared.  Q.  What  do 
yon  have  to  do  in  shooting  a  shot?  What  la  the 
parpoec  of  shooting  shots?  A.  Yon  have  to  ex- 
anune  a  man's  shot,  and  if  it  is  a  good  shot,  and 
everything  properly  prepared,  It  Is  the  shot  fire- 
man a  duty  to  put  his  powder  in  and  tamp  It 
and  light  the  fuae  and  then  get  away.  Q.  On 
the  2lBt  of  February,  did  you  shoot  shots  far  the 
defendant  company  on  that  day?  A.  Xea,  sir. 
Q.  How  many  shots  did  you  fire  or  light?  A. 
Well,  I  can't  say  positive.  I  fire  some  10  or  8 
to  10  or  16  shots.  I  don't  remember  exactly  the 
amount  of  ahots,  because  1  never  kept  no  ac- 
count of  the  nombers  of  shots  I  ^ot  during  the 
night  I  just  guessed  them  from  the  amount 
of  places  I  had  shot  Q.  In  what  part  of  the 
mine  did  you'Work?  A.  I  worked  on  the  main 
west,  on  the  west  side  of  the  mine.  Q.  The 
main  west  and  the  oi)eniDgs  onto  the  main  west, 
does  that  include  the  west  aide  of  the  mine?  A. 
Yes,  sir;  that  includes  tiie  west  side  of  tbe  mine 
and  the  oiwDings  off  of  the  main  west  *  •  * 
Q.  Wbat  is  yonr  judgment  as  to  the  depth  of 
the  shaft?  A.  My  judgment  is  It  ia  in  the  neigh- 
borhood of  fiOO  feet  Q.  Into  the  ground?  A. 
Yes,  dr.  Q.  WelL  now,  wbat  passages  or  en- 
tries were  th»e  off  of  tills  main  wrat  in  that 
part  of  the  mine?  A.  Well,  there  was  the  first 
and  secoDd  south,  the  third  and  fourth  south, 
and  the  fifth  and  sixth  south,  and  then  there 
was  the  first  and  second  north,  and  then  entries 
leading  off  <A.  the  first  and  second  north,  and 
there  was  four  entries  leading  off  of  the  third 
and  fourth  south.  *  *  *  Q.  Z  will  get  you  to 
state  again  wbat  direction  the  air  passed 
through  tbe  fourth  south  main  entzr,  A.  It  was 
going  sonlh  there.  Q.  That  is,  it  was  going 
away  from  the  maUa  west?  A.  Yes,  air;  it  waa 
going  toward  the  heeding  of  tbe  fourth  south,  or 
face  of  the  fourth  south.  Q.  In  what  portion  of 
the  mine  did  yon  fire  diota  aa  the  night  of  the 
Slat  of  February,  1910?  A.  I  fired— the  first 
shots  I  fired— you  mean  that  main  west  entry 
there  was  a  few  rooms  turned  off  of  that  and  a 
Uttle  block  of  coal  in  there;  and  I  fired  shots 
in  there,  and  I  w«it  from  thwe  onto  the  third 
south,  and  there  was  one  phice  on  the  third 
south,  I  believe;  I  em  not  sure  whether  It  had 
shots  in  there  that  n^bt  or  not  No,  there  was 
two  places  working  there,  and  X  am  not  sure 
whether  they  had  shots.  Q.  Where  did  yon  go 
from  them?  A.  Up  through  the  hradlng  of  the 
third  aouth  and  through  the  cross  cat  to  the 
fourth  south.  Q.  Where  did  you  fire  shots  on 
the  fonrth  south?  A.  The  first  shot  I  light  on 
the  fourth  Bouth,  my  recollection  is,  was  in  what 
was  known  as  the  third  west  entry  or  room.  It 
was  first  turned  as  a  room  and  driven  up  there 
west  and  was  dianged  from  a  romn  to  an  entry. 
Q.  And  was  called  what?  A.  It  was  called  the 
third  west  off  tbe  fonrth  south,  and  it  bad  orig- 
inally been  room  26  or  26^  Q.  Did  you  fire  a 
shot  in  there?  A.  I  light  one  shot  in  there.  Q. 
Where  was  the  next  room  this  side  of  that  place 
at  that  time?  A.  My  recollection  is  the  next 
room  that  wa  sworcing  was  20  of  the  sec- 
ond west  Q.  That  was  room  20  of  tbe  second 
west?  A.  Yes,  sir.  Q.  Now,  did  you  say  that 
yon  lighted  a  shot  in  that  entry,  the  third  west 
off  of  the  main  fourth  south?  A.  Yea,  sir.  Q. 
What  did  von  do  then  after  you  lighted  that 
fuse?  A.  When  I  light  the  fuse  I  started  to 
run  out  of  the  third  west  onto  the  fourth  south 
and  turned  down  the  fourtti  south  to  go  to  the 
second  west  and  I  bad  Just  wait  a  short  dis* 
tance  down  the  fonrth  south  when  this  rock  fell 
on  me.  Q.  Now,  how  high  waa  the  roof  on  the 
fourth  south  at  that  point  along  about  2S1 
A.  Well,  it  was  somewhere  between  4  and  5  feet 
Q.  What  is  your  height?  A.  5  feet  6%  inches. 
Q.  Could  you  stand  atrairiit  on  the  fourth  south 
main  entry  there?  A.  No,  sir;  not  at  that 
place.  Q.  Well,  then,  when  you  tan  out  of  this 
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third  west  entry.  In  what  poaltion  did  yoa  have 
to  ran?  A.  Why,  I  had  to  run  atooped  over. 
U.  Just  dCKfibe  what  occurred  to  yoa  there  and 
the  condition  there.  A.  Well,  as  I  went  down 
the  entry,  I  was  going  in  as  good  a  gait  aa  I 
( oold  go ;  run  stooped  over.  course,  In  run- 
ning away  from  a  ahot,  I  stoop  over  probably 
more  than  Is  necessary  because  I  didn't  know 
but  what  I  might  get  a  little  too  high  and  run 
my  head  against  aomething,  and  I  atoop  until 
I  know  I  will  be  dear  ol  the  root  at  all  low 
places,  and  I  run  In  that  pcwition  until  I  get  to 
a  safe  place  to  stop,  and  aa  I  vent  down  the 
entry  a  rock  fell  on  me  and  mashed  me  down  on 
the  bottom.  Q.  What  point  of  your  body  did 
that  rock  strike  you?  A.  It  struck  me  on  the 
back  from  my  ahouldera  plumb  back  past  my  hip 
was  where  the  rock  waa  on  me.  Q.  Mashed  you 
down  you  say?  A.  Yea,  air.  Q.  what  oecnired 
then?  What  did  yon  do?  A.  Well,  I  don't 
know  that  I  realized  anything  for  a  moment  or 
two.  The  first  thing  I  do  remember  realizing 
I  heard  rocks  stiU  popping  over  me,  and  I 
thought  if  I  didn't  get  out  right  now  I  waa  gone, 
because  I  thought  more  rock  wonld  falL  Mr. 
Moore:  Don't  tell  what  yoor  thoughts  were.  A. 
I  made  an  effort  to  get  out,  and  succeeded  in 
fretting  out  from  under  the  rock,  and  I  waa  on 
the  rock,  and  I  crawled  off  down  tiie  entry  a 
ways  and  commenced  trying  to  light  a  light  that 
I  carried  in  my  hand,  and  I  succeeded  in  get- 
ting a  light,  and  I  could  still  hear  the  rock  pop- 
ping, and  I  crawled  a  ways  farther  and  stopped 
ana  laid  down,  and  I  laid  there  quite  a  bit,  and 
I  crawled  on  down  tlie  entry  until  I  come  to 
some  water,  and  I  was  getting  sick,  so  sick  I  felt 
like  I  couldn't  go  any  farther,  bat  I  come  to 
some  water  in  the  roadway,  a  low  place  where 
the  water  had  gathered  in  the  roadway,  and  X 
bathed  my  face  in  this  water,  and  I  laid  down 
there  a  few  minute,  and  I  got  to  feeling  a  lit- 
tle better,  and  I  got  up  from  there  and  held  to 
the  rib,  and  I  stood  up  and  went  a  ways,  and  I 
got  sick  and  laid  down  again,  and  I  would  take 
it  trying  to  crawl  a  little  while  and  trying  to 
walk  a  while  or  bop  along  until  I  got  to  the 
bottom  and  belled  the  engineer  and  he  hoisted 
me  out.  *  *  *  Q.  Had  you  fired  any  shots  in 
any  of  those  rooms  there  prior  to  this  injury  in 
February?  A.  No,  air.  Q.  Had  you  been  in 
any  of  them?  A.  No,  sir;  I  hadn't  been  in  any 
of  th«a.  Q.  Now,  how  did  yon  travel  with 
reference  ta  the  rate  of  your  speed  from  rooms 
25  and  26  or  the  third  west  entry  off  of  the 
fourth  Bouth  entry  back  towards  the  main  west? 
A.  I  traveled  Jnst  as  fast  as  I  could  run,  in  a 
stooped  position.  Q.  What  had  been  your  habit 
with  reference  to  going  through  thia  entry  prior 
to  Uiis  occasion  on  the  Slst  day  of  February? 
A.  I  went  through  there  io  a  run  all  the  time 
since  these  entries  was  started  here.  Q.  Which 
entries  do  you  mean?  A.  Third  and  fourth 
west,  after  they  was  started.  I  had  to  light 
these  shots  and  make  it  down  thia  first  and  sec- 
ond west  to  get  a  safe  place  to  stop  while  these 
shots  went  off,  and  I  went  just  as  tsat  as  Icould 
run  in  order  to  get  into  the  seoond  west  before 
these  tdiota  in  these  other  places  went  off,  so  I 
would  have  a  place  to  stop  while  the  shots  was 

foing  off.  Q.  Was  it  necessary  to  go  fast?  A. 
t  waa  neceasary  to  go  fast  in  order  to  get  there 
before  any  of  uie  ahots  would  go  off.  Q.  Why 
was  it  neceasaiT  to  mt  away  from  that  dlotr 
A.  In  order  if  I  should  have  a  windy  shot  and 
throwed  fire  that  I  wouldn't  get  burned  by  the 
shots  that  X  bad  just  light.  Q.  Well,  now,  on 
this  evening  of  the  21st  of  February,  1010,  aft- 
er yon  had  light  the  fuse  on  this  third  west 
entry  off  of  the  fourth  south,  how  did  you  leave 
that  third  west  entry  and  pass  down  tbe  foarth 
south  main  entry?  A.  I  left  in  a  run  and  con- 
tinued in  a  run  until  the  rock  caught  me.  Q. 
Did  yoQ  know  anything  about  the  condition  of 
this  roof  there  where  the  rock  fell?  A.  No,  sir; 
I  did  noL  Q.  Didn't  know  anything  about  the 
condition  of  it  at  all?    A.  No,  sir.    Q.  You 
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knew  nothing  abont  It  being  dancerooaf  A.  No, 
sir.  Q.  Or  the  timbers  being  rottui,  anythins 
of  that  kind?   A.  No,  air." 

Cross-ezamlnatlcm  Mr.  Hoore: 
"Q.  Mr.  Davis,  on  this  night  this  fall  that  you 
have  described  occurred  on  the  fourth  south 
main  entry?  A.  Yes,  air.  Q.  I  get  that  nama 
right,  do  I,  fourth  aouth  main  oitry?  A.  I 
always  cAUed  it  the  main  fourth  south  entry. 
Q.  Which  direction  does  that  entry  run?  A.  It 
runs  south.  Q.  North  and  south?  A.  Yes,  sir. 
Q.  On  thia  night  you  were  approachmg  this 
point,  where  yon  describe  this  fitll  of  rock,  yoa 
was  coming  from  the  south?  A.  Yes,  sir.  Q. 
Were  you  running  north?  A  Yes,  sir.  Q.  E!z- 
cept  for  the  lights  that  you  carry,  that  mine  was 
entirely  dark?  A.  Yea,  sir.  Q.  Not  a  bit  of 
light  can  get  in  there  underground?  A.  No,  sir. 
Q.  It  waa  utter  blackneas  without  your  light? 
*  •  •  Q.  How  many  lights  did  you  have  that 
night?  A.  Had  a  light  ou  my  cap,  and  had  it  on 
my  head,  and  had  another  lamp  in  my  hand- 
I  don't  know  for  sure  whether  I  had  it  lighted 
or  not  I  kept  it  lighted  when  I  waa  lighting 
my  fuse;  kept  both  lights  then;  and  some- 
times I  would  blow  out  this  one  that  I  carried  in 
my  hand,  on  account  of  when  I  would  run 
a^inst  the  wind  the  blaze  would  fly  back.  It 
Via  a  big  torch,  and  the  blaze  would  fly  back 
and  bum  my  hand,  and  I  would  blow  it  out  at 
times  to  keep  from  burning  my  hand  when  I 
run  out  Q.  Did  you  have  a  aafety  lamp  with 
you?  A.  Yes,  sir.  Q.  Where  did  you  carry 
that?  A.  I  had  on  a  belt,  and  I  carried  tt  hung 
in  my  belt.  Q.  As  you  came  down  the  entry 
you  liad  one  light  on  your  head?  Which  hand 
did  you  have  the  torch  in?  A.  I  think  I  had  it 
in  my  right  hand ;  that  is  where  I  kept  it  when 
I  waa  lighting  my  fuse,  and  I  usually  carried  it 
all  the  time  in  my  right  hand.  Q.  loor  safety 
lamp  lianging  in  your  belt?  A.  Yes,  air.  Let 
me  correct  that  I  ain't  sure,  but  I  don't  believe 
I  had  my  safety  lamp  with  me,  because  there 
was  no  gas  In  tbe  third  and  foarth  south,  and 
sometimes — I  didn't  all  the  time — ^but  sometimes 
I  would  take  my  safety  lamp  off  when  I  went 
through  the  main  weat  door,  and  I  would  sit  it 
down  at  the  main  west  door,  and  I  would  get  it 
off  then  as  I  returned  and  would  then  hook  it  in 
my  belt  and  carry  it  on  the  rest  of  the  run.  Q. 
Then,  as  you  ran  down  there,  what  was  the  first 
intimation  you  had  of  anything  wrong?  A. 
When  the  rock  hit  me.  Q.  Then  you  say  for  a 
few  minutes  or  a  few  seconds  or  some  length 
of  time  you  were  not  cooscioua?  A.  I  have  got 
the  impression  that  I  didn't  remember  anyOimK 
for  a  few  minutes.  Q.  Now,  how  many  rock 
fell  on  you  there,  one  rock  or  a  quantity  of  rock? 
A.  Well,  it  was  a  quantity  of  rock;  it  wasn't 
one  rock.  Q.  What  quantity  wonld  you  aay  it 
was?  A.  I  can't  tell  you  how  much,  because  I 
□ever  went  back  to  examine ;  the  only  thing  I 
can  judge  from  is  from  the  weight  of  it  Q. 
When  you  came  to,  aa  you  have  told  us,  what 
was  your  position?  How  were  you  lying? 
What  was  your  condition?    A.  I  can't  state 

rsitive,  but  I  have  always  had  the  Impreasion— 
don't  know  bow  I  got  the  impression,  but  I 
can't  say  positive  that  waa  my  position — but  I 
have  always  had  the  impression  that  I  had  thia 
leg  kind  of  doubled  and  mashed  out  that  way 
and  waa  laying  with  this  right  leg  straight  back. 
Q.  Wasn't  any  rocks  fell  on  your  leg?  A.  There 
was  rocks  from  my  hips  up  to  my  head,  and 
probably  a  little  part  ot  my  hips  down  here  on 
my  things.  Q.  But  on  your  legs  there  were  no 
rocks?  A.  No,  sir ;  I  don't  think  there  was.  Q. 
Was  you  entirely  covered  with  rocks?  Waa 
your  head  covered?  A.  No,  sir;  my  head 
wasn't  covered.  Q.  When  you  came  to,  uie  rock 
was  from  your  shoulders  down  to  your  hips,  a 
little  past  your  hips?  A.  Yes,  sir;  and  one 
rock  hit  me  on  the  head,  just  raised  a  little  hair. 
Q.  What  did  you  do  when  you  caow  to?  A. 
I  tried  to  get  out,  and  succeeded." 
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The  witness  H,  F.  Erltdi,  gnotli^;  from 
plalntifTB  In  error  brief,  testified  relative  to 
the  condition  of  the  roof  of  the  entry,  aod 
the  probable  caufie  of  the  rock  falling,  as 
follows: 

"I  was  in  the  mi&e  four  or  five  days  after  tbe 
accirlenL  I  noticed  the  roof  along  about  room 
23  of  the  fourth  south  main  entry  just  prior  to 
the  time  that  the  plaintiff  was  injured.  There 
was  a  bad  rock  aU  along  between  23  and  26; 
there  was  timbers  broken  and  rocks  banging 
loose  over  the  timbers;  and  some  places  wasn't 
any  timbers  at  all,  and  loose  rock  that  onght  to 
have  been  taken  down.  I  was  in  the  mine  three 
or  four  days  prior  to  the  time  of  the  injury  to 
the  plaintiff.  When  I  returned  to  the  mine, 
I  noticed  where  rock  had  been  taken  out  of  the 
fourth  main  south  near  room  23.  I  had  seen 
loose  rock  above  the  timber  at  that  point. 
Wherever  the  mule  passed  under  it,  the  collar  of 
tbe  mule-  rubbed  the  collar  of  the  timber  and 
scarred  it  I  had  noticed  that  probaUy  a  month 
before  Mr.  Davis'  injury.  It  might  have  been  a 
week  or  two  before  Mr.  Davis'  injury  that  I  no* 
ticed  it  lasL  I  notified  tbe  company  about  the 
conditioD  of  the  entry  in  the  fourth  south — bad 
rock  all  over  it.  I  notified  Mr.  Thomas,  the 
mine  foreman.  I  notified  him  just  once  about 
three  or  four  weeks  before  the  accident." 

[11  Cfflnplalnt  Is  first  made  of  tiu  refusal 
of  tbe  court  to  give  defendant's  requested 
Instractlon  No.  3,  whiCh  reads  as  follows: 

"The  court  instructs  the  Jury  that,  under  the 
laws  of  this  state,  the  defendant  in  this  case,  at 
tbe  time  of  the  accident,  was  required  to  employ 
a  fire  boss,  whose  dot?  it  was,  under  the  evi- 
dence herein,  to  inspect,  the  roof  for  defective 
timbers,  or  other  dangerous  conditions,  and  that, 
while  defendant  would  be  liable  for  the  negli- 

fience  of  such  fire  boss,  it  would  not  be  liable 
or  any  error  in  judgment  made  by  him.  Vou 
are  therefore  Instructed  that  if  you  believe  from 
tbe  evidence  that  the  defendant,  at  the  time  of 
the  accident,  bad  in  Its  employ  a  fire  boss,  hold- 
ing a  certificate  from  the  state  authorities,  that, 
on  the  morning  said  accident  is  alleged  to  have 
occurred,  said  fire  boss  inspected  the  uoint  in 
the  entry  where  the  accident  is  said  to  nave  oc- 
curred, and  that,  as  a  result, of  said  inspection, 
he  was  honestly  of  the  opinion  that  said  timber 
was  sufficient  to  protect  the  miners  passing  un- 
der it,  and  there  was  no  necessity  at  that  time 
to  take  down  the  timbers,  your  verdict  should 
be  for  the  defendant,  although  you  should  find 
that  said  fire  boss  was  mistaken  In  his  judg- 
ment" 

The  refusal  to  give  this  Instruction  was 
not  error,  for  the  reason  that  the  same  did 
not  correctly  state  the  law.  Sectiim  3988, 
Bev.  L.  1910,  reads  as  follows: 

"Tbe  mine  foreman  shall  give  prompt  atten- 
tion to  the  removal  of  all  dangers  reported  to 
bim  by  the  fire  boss,  or  any  other  person  working 
in  the  mine,  and  the  said  mine  foreman,  or  his 
assistant  shall  visit  and  examine  every  working 
place  therein  at  least  once  every  day,  while  the 
miners  of  such  places  are,  or  should  be  at  work, 
and  shall  direct  that  each  and  every  working 
place  be  properly  secured  by  props  or  timbers, 
and  that  no  person  shall  be  directed  or  permit- 
ted to  work  in  an  unsafe  place,  unless  It  might 
be  for  the  purpose  of  makmg  it  safe." 

Under  this  atatnte,  the  duty  of  dally  in* 
spectlon  was  imposed  upon  the  mine  fore- 
man or  his  assistant,  and  he  had  no  right 
to  delegate  this  duty  to  the  fire  boss,  or  to 
any  other  person  working  In  the  mine,  other 
than  his  assistant  This  was  a  nondelegable 
dat7t  ud  a  failure  to  discharge  It  constitut- 


ed primary  negligence  on  the  part  of  the  de- 
fendant. There  Is  no  evidence  In  the  record 
to  show  that  the  mine  foreman  or  his  as- 
sistant performed  the  statutory  duty  to  In- 
spect "at  least  once  every  day"  the  entry  of 
the  mine  where  the  accident  complained  of 
occurred. 

[2,  3]  Under  the  Issues  raised  by  the  plead- 
ings, and  upon  which  this  case  was  tried,  the 
positive  duties  Imposed  by  law  upon  the 
mine  operator  to  the  employ^  are  important 
and  controlling  In  the  determination  of  the 
cause.  What  are  these  duties? 

The  Kentucky  Court  of  Appeals  In  Ashland 
Coal  &  Iron  Co.  v.  Wallace,  101  Ky.  626,  637, 
42  S.  W.  744,  746,  in  regard  to  these  duties, 
said: 

"It  is  tbe  duty  of  the  mineowner  to  exercise 
ordinate  care  to  provide  a  reasonably  safe  place 
in  which  his  employ^  may  perform  h»  work,  and 
he  must  use  diligence  to  keep  this  place  in  a  rea- 
sonably safe  condition,  so  tnat  the  servant  may 
not  be  exposed  to  unnecessary  risk;  and  this 
diligence  must  be  commensurate  with  the  charac- 
ter of  the  service  required  and  with  the  dangers 
that  a  reasonably  prudent  man  would  appre- 
hend under  circumstances  of  each  particular 
case.  A  greater  degree  of  care  is  required  of  the 
master  who  places  his  servant  at  work  in  a  coal 
mine,  beneath  overhanging  masses  of  rock  which 
are  liable  to  fall  at  any  moment,  than  one  who 
places  his  servant  where  such  danger  is  not  to  be 
apprehended.  A  prudent  man  would  exercise 
greater  care  and  watchfulness  in  the  former  than 
in  the  latter  case;  and  the  greater  the  danger 
a  prudent  man  would  apprehend,  the  higher  tbe 
degree  of  care  and  diligence  are  required  of  the 
master  Id  the  protection  of  tbe  servant.  For  a 
failure  to  exercise  this  care,  resulting  in  an  in- 
jury to  the  servant,  the  master  is  liable,  and  this 
duty  and  liability  extend,  not  only  to  the  unrea- 
sonable and  unnecessary  risks  that  are  known 
to  the  master,  but  also  to  such  as  a  reasonably 
prudent  man,  in  the  exercise  of  ordinary  dili- 
gence— diligence  proportionate  to  the  risk- 
would  have  known  or  discovered.  Cook  v.  Rail- 
waj'  Co..  34  Minn.  45,  24  N.  W.  311 ;  Noyes  v. 
Smith,  28  Vt  59  [65  Am.  Dec.  222] ;  Gibson 
V.  BaUroad  Co.,  46  Mo.  163  [2  Am.  Rep.  497] ; 
Jones  V.  I*  &  N.  B.  B.  Co.,  05  Ky.  576  [26  S. 


JarvL  53. Fed.  65  [3  C.  C.  A.  433].        ,  , 

*'  'And  whilst  the  employer  (:aunot  be  held 
bound  as  an  insurer  of  the  safety  of  the  pla(%  in 
which  he  puts  his  servant,  he  is  in  every  case 
bound  to  exercise  that  care  and  diligence  pro- 
portionate to  the  occupation  which  a  reasonably 
prudent  man  would  use  under  like  circumstanC' 
es,  both  to  provide  and  keep  in  a  reasonnbly  safe 
condition  the  place  of  work;  and  this  duty  is 
personal  to  the  master,  and  cannot  be  so  delegat- 
ed as  to  relieve  him  of  liabiUbr.'  Bailway  Co.  T. 
Herbert,  116  U.  S.  642,  648,  662  [6  Sup.  Ct  600, 
29  I*.  Ed.  755]. 

"On  the  other  hand,  it  is  the  doty  of  the  serv- 
ant to  exercise  that  degree  of  care  which  is  com- 
mensurate with  the  character  of  his  occupation, 
which  a  reasonably  prudent  person  would  use 
under  like  circumstonces,  in  order  to  protect  him- 
self from  injury;  and,  If  be  fails  to  exercise 
this  care,  he  cannot  recover  of  tbe  master  for  an 
injury  to  which  his  own  negligence  has  contrib- 
uted, even  though  the  master  has  failed  to  exer- 
cise due  care  on  his  part.  He  cannot  recklessly 
expose  himself  to  a  known  danger  and  to  a  danger 
which  an  ordinarily  prudent  and  intelligent  man 
would,  in  his  situation,  have  apprehended,  and 
then  recover  of  the  master  tor  an  injnry  which 
his  own  carelessneBS  has  caused.  Cunningham 
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y.  Rttawar  Co.  [0.  0.1  17  Fed.  882,  8S6;  De 
liOzier  T.  Ky.  Lumber  Co.,  13  Ky.  Law  Rep. 
818  ri8  S.  W.  451] ;  L.  &  N.  R.  R.  Co.  v.  Shiv- 
ell,  13  Ky.  Law  Rep.  902  [18  8.  W.  M4]: 
DQyIe  V.  Swift's  Iron  A  Steel  Works.  6  Ky.  L&w 
Rep.  59:  Bant  v.  Mining  Co.,  138  U.  8.  483, 
485  [11  Sup.  Cl  464,  34  L.  Ed.  10311;  RaUroad 
Co.  V.  Jones,  95  U.  8.  439,  443  [24  L.  Ed.  606]; 
Kane  Railway  Co.,  128  U.  S.  91,  94  [9  Sap. 
Ct  16,  82  L.  Ed.  839]. 

"The  degree  of  care  required  of  the  master 
and  servant  in  particular  cases  is  generally  dif- 
ferent, whilst  each  is  required  to  exercise  that 
degree  of  care  in  the  performance  of  his  duties 
which  a  reasonably  prudent  person  would  use 
under  like  circumstances.  The  primary  duty  on 
the  part  of  the  master  of  using  care  to  furnish 
a  reasonably  safe  place  for  the  servant  is  more 
important  than  the  daty  of  the  servant  to  use 
reajbonable  care  to  protect  himself,  because  the 
master  is  required  to  use  a  degree  of  care  in  the 
preparation  and  subsequent  inspection  of  an  en- 
try to  a  mine  that  is  not  primarily  demanded  of 
a  servant  The  master  must  inspect  the  entries 
in  which  the  servant  is  engaged  in  work,  and  the 
servant  has  the  right  to  presume,  when  directed 
to  work  in  a  particular  place,  that  the  master 
baa  performed  this  duty  and  to  proceed  with  bia 
work,  relying  upon  this  presumptton,  unless  a 
reasonably  prudent  and  Intelligmt  man,  in  the 
jwrfonnance  of  his  work  as  a  servant  in  a  mine, 
under  like  circumstances,  would  be  able  to  discern 
risks  which  defects  in  the  mine  indicate.  Rus- 
seU  7.  Railway  Co.,  32  Minn.  230  [20  N.  W. 
147] :  Gibson  v.  BaUway  Co.,  40  Uo.  16S  [2 
Am.  Sep.  497]." 

In  Western  Cool  ft  Mining  Co.  r.  Ingra- 
ham,  70  Fed.  219, 17  G.  C.  A.  71,  Judge  Cald- 
veU,  rendering  tbe  decldon  of  the  Circuit 
Court  of  Appeals  for  the  Bighth  Clrcoit,  In 
a  case  similar  to  the  case  at  bar,  said : 

"The  duty  which  one  operating  a  coal  mine 
owes  to  his  employes  is  not  a  new  question  in 
this  court.  In  Uie  case  of  Railway  Co.  v. 
Jarvi,  10  U.  8.  App.  444,  3  C.  C.  A.  433,  53 
Fed.  65,  a  miner  was  injured  by  the  fall  of  a 
rock  from  the  roof  of  the  mine,  and,  in  at&rm- 
hig  the  judgment  he  bad  recovered  for  the  in- 
juries he  received,  this  court,  in  defining  tbe 
duty  of  a  mining  company  to  its  employes,  said: 
'It  IB  tbe  doty  of  the  employer  to  exercise  ordi- 
nary care  to  provide  a  reasonably  safe  place  in 
which  his  employ^  may  perform  his  service.  It 
is  his  duty  to  use  diligence  to  keep  this  place  in 
a  reasonably  safe  condition,  so  that  biB  serv- 
ant may  not  be  exposed  to  unnecessary  and  un- 
reasonable risks.  The  care  and  diligence  re- 
quired of  the  master  is  such  as  a  reasonably  pru- 
dent man  would  exercise  under  like  circumstanc- 
les  in  order  to  protect  bis  servants  from  injury. 
It  must  be  commensurate  with  the  character  of 
the  service  required,  and  with  tbe  dangers  that 
a  reasonably  prudent  man  would  apprehend  un- 
der the  circumstances  of  each  particular  case. 
Obviously  a  far  higher  degree  of  care  and  dili- 
gence is  demanded  of  the  master  who  places  his 
servant  at  work  digging  coal  beneath  overhang- 
ing masses  of  rock  and  earth  In  a  mine  than  of 
him  who  places  bia  employ^  on  tbe  surface  of 
the  earth,  where  danger  from  superincumbent 
masses  is  not  to  be  apprehended.  A  reasonably 
prudent  man  would  exercise  greater  care  and 
watchfulness  in  tbe  former  than  In  the  latter 
case,  and,  throughout  all  llie  varied  occupations 
of  mankind,  tbe  greater  the  danger  that  a  rea- 
sonably intelligent  and  prudent  man  would  ap- 

Srehend,  the  higher  is  the  degree  of  care  and 
iligenee  the  law  requires  of  the  master  in  the 
protection  of  Qie  servant  For  a  failure  to  exer- 
cise this  care,  resulting  in  the  injury  of  the 
employ^,  tbe  employer  is  liable;  and  this  duty 
and  Uability  extend,  not  only  to  the  unreason- 
able and  unnecessary  risks  that  are  known  to 
the  tfnployer,  but  to  such  as  a  reastwably  pru- 


dent man  in  the  exercise  of  ordinary  dfligencfr— 
diligence  proportionate  to  the  occasion— would 
have  known  and  apprehended.  Cook  v.  Rail- 
road Co.,  34  Minn.  45,  24  N.  W.  311 ;  Hayden 
V.  Mant^acturing  Co.,  29  Conn.  648:  Noyea 
V.  Smith.  28  Vt.  59  [65  Am.  Dec.  222];  Gib- 
son T.  Railroad  Co.,  46  Mo.  163  [2  Am.  Rep. 
4971;  Nadau  v.  Lumber  Co.,  76  Wis.  120.  43 
N.  W.  1135  [20  Am.  St.  Rep,  29] :  Hutchinson 
V.  Railroad  Co.,  5  Exch.  434;  Hoddleston  v. 
Machine  Sbop,  106  Mass.  282:  Snow  v.  Rail- 
road Co..  8  AUen  [Mass.]  441  [86  Am.  Dec 
720] :  Sullivan  v.  Mannfacturing  Co..  113  Mass. 
896;  Ryan  v.  Fowler,  24  N.  Y.  410  [82  Am. 
Dee.  316] ;  Patterson  v.  Railway  Co„  76  Pa. 
389  [18  Am.  Rep.  412];  Swoboda  v.  Ward,  40 
Hieb.  420.' 

"After  stating  that  It  is  the  duty  of  the  serv- 
ant to  exercise  that  d^ree  of  care  which  a  rea- 
sonably prudent  person  would  employ  under 
like  circumstances  in  order  to  protect  himself 
from  Injury,  the  opinion  proceeds:  'But  the  de* 
greea  of  care  in  tbe  use  of  a  place  in  which  woiA 
is  to  be  done,  or  in  the  use  of  other  instra- 
mentalities  for  its  performance,  required  of  the 
master  and  servant  in  a  particular  case,  may  be, 
and  generally  ar^  widely  diHEerent  Each  is  re- 
quired to  exercise  that  degree  of  care  in  the 
performance  of  his  duty  which  a  reasonably 
prudent  person  would  use  under  like  circnm- 
Btances;  but  the  circumstances  in  which  the 
master  is  placed  are  generally  so  widely  differ- 
ent from  those  surrounding  tbe  servant,  and  tbe 
primary  duty  of  using  care  to  furnish  a  reason- 
ably safe  place  for  others  is  so  much  higher 
than  the  itits  of  the  servant  to  use  reasonabla 
care  to  protect  himself  in  a  case  where  the  pri- 
mary duty  of  providing  a  safe  place  or  safe 
machinery  rests  on  the  master,  that  a  reason- 
ably prudent  person  would  ordinarily  use  a 
higher  degree  of  care  to  keep  the  place  of  work 
reasonably  safe,  if  placed  in  the  position  of  the 
master  who  furnishes  it  than  if  placed  in  that 
of  the  servant  who  occupies  it  Of  the  master 
Is  required  a  care  and  diligence  in  the  prepara- 
tion and  snbsequent  Inspection  of  such  a  place 
as  a  room  in  a  mine  that  is  not,  in  the  first 
instance,  demanded  of  the  servant.  The  former 
must  watch,  inspect,  and  care  for  the  slopes 
through  which  and  in  which  tbe  servants  work 
as  a  person  charged  with  the  duty  of  keeping 
them  reasonably  safe  would  do.  The  latter  haa 
a  right  to  presume,  when  directed  to  work  in  a 
particular  place,  that  the  master  has  performed 
his  duty,  and  to  proceed  with  his  won  in  reli- 
ance upon  this  assumption,  unless  a  reasonably 
prudent  and  intelligent  man,  in  the  performr 
ance  of  his  work  as  a  miner,  would  have  learned 
facts  from  which  he  would  have  apprehended 
danger  to  himself.  Russell  v.  Railway  Co.,  SZ 
Minn.  280,  20  N.  W.  137;  Hutchinson  v.  RaU- 
road Co.,  6  Exch.  343 :  Gibson  v.  Railroad  Co, 
46  Mo.  163  &  Am.  Rep.  4971:  Cook  v.  Rail- 
road COm  84  ^inn.  47,  24  N.       311.'  ^  _  ^ 

"Id  tbe  case  of  Mather  v.  RiUston,  166  XT.  8. 
391.  15  Sup.  Ct  404  [39  L.  Ed.  464].  the  Su- 
preme Court  of  the  United  States,  in  defining 
the  duties  mineowners  owed  their  «aploy^ 
said:  'All  occupations  producing  articles  or 
works  of  necessity,  utility,  or  convenience  may 
undoubtedly  be  carried  on,  and  competent  per- 
sona, familiar  with  the  bnsiness,  and  having  suf- 
ficient skill  therein,  may  properly  be  employed 
upon  them,  but  In  sucb  cases,  where  tbe  occu- 
pation is  attended  with  danger  to  life,  body,  or 
Umb,  It  is  incumbent  on  the  promotera  thereof 
and  the  employers  of  others  uiereon  to  take  all 
reasonable  and  needed  precautions  to  secure 
safety  to  the  persons  engaged  in  their  prosecu- 
tion, and  for  a^  negligence  in  this  respect,  bom 
which  injury  rollows  to  the  persona  engaged, 
the  promoters  or  the  employers  may  be  held  re- 
sponsible and  mulcted  to  the  extent  ot  the  injury 
inflicted.  •  •  •  Occupations,  however  im- 
portant, which  cannot  be  conducted  without 
necessary  danger  to  life,  body,  or  limb,  should 
not  be  prosecuted  at  ell  without  all  Masoaahie 
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vnoMitiou  agftiiut  'aoch  danten  afEoided  by 
science.  The  oecessar;  danger  attending  them 
sbonld  operate  as  a  prohibition  to  their  pursuit 
without  Sttdi  lafeguards.  .  Indeed,  we  think  it 
may  be  laid  down  aa  a  legal  principle  that,  in  all 
occapationa  which  are  attended  with  great  and 
onosual  danger,  there  must  be  used  all  appli- 
ancea  readily  attainable  known  to  science  for 
the  prevention  of  accidents,  and  that  the  n^- 
lect  to  nroTide  such  readily  attainable  appli- 
ances will  be  regarded  aa  proof  of  culpable  neg- 
ligence.  If  an  occupation  attended  with  dan- 
ger can  be  prosecuted  by  proper  precaQtiona 
without  fatal  results,  such  precautions  must  be 
taken  by  the  promoters  of  the  pursuit  or  em- 
ployers of  laborers  thereon.  Inability  for  in- 
juries following  a  disregard  of  such  precautions 
will  otherwise  t)e  incurred,  and  this  fact  should 
not  be  lost  aight  of  " 

Again  on  page  229  of  TO  Fed.,  on  page  76 
of  IT  C.  a  A.,  It  is  said: 

"Whatever  may  be  the  du^  of  coal  miners 
with  reference  to  timbering  the  slopes  and  too£s 
of  the  rooms  from  which  they  r«move  the  coal, 
the  rule  is  well  settled  that,  after  a  mine  is 
oDce  opened  and  timbered,  it  Is  the  duty  of  the 
owner  or  operator  to  use  reasonable  care  and 
diligence  to  see  that  the  timbers  are  properly 
se^  and  keep  them  in  proper  condition  and  re- 
pair. For  this  purpose  it  is  his  duty  to  pro- 
vide a  competent  mining  boss  or  foreman  to 
make  timely  inspections  of  the  timbers,  walls, 
and  roof  of  the  mine,  to  the  end  that  the  minera 
may  not  be  injured  by  defects  or  dangers  which 
a  competent  mining  boss  or  foreman  would  dis- 
cover and  remove.  This  is  a  positive  duty  which 
the  master  owes  the  servant.  A  neglect  to  per- 
form this  duty  is  negligeoce  on  the  part  of  the 
master,  and  he  cannot  escape  responflibility  for 
such  negligenoe  by  pleading  that  be  devolved 
the  duty  on  a  fellow  servant  of  the  injared  em- 
ploy£..  It  is  an  absolute  duty  which  the  master 
owes  bis  servant  to  exercise  reasonable  care 
and  diligence  to  provide  the  servant  with  a  rea- 
miably  safe  place  in  whidi  to  work,  having  re- 
gard to  the  kmd  of  work  and  the  conditions  un- 
der which  it  must  necessarily  be  pe^ormed ; 
and  whenever  the  master,  instead  of  performing 
titia  duty  in  pezaon,  delegates  It  to  aa  officer 
or  servant,  then  such  officer  or  servant  stands 
in  the  place  of  the  master,  and  the  negligence 
of  such  officer  or  servant  is  the  negligence  of  the 
master ;  and  any  servant  injured  oy  such  n^li- 
genee  may  recover  from  the  matter  for  such 
uijury,  regardless  of  the  relation  the  injured 
servant  sustained  to  the  officer  or  servant  whose 
UMligence  resulted  in  inflicting  the  injury. 

*A  master,'  says  the  Suprone  Court  in  Rail- 
road Co.  T.  Baogb,  148  U.  8.  368,  IS  Sup.  GC. 
914  [87  L.  Ed.  772],  'employing  a  servant,  im- 

Eliedly  engages  with  him  that  the  pHlce  in  which 
e  la  to  work  and  the  tools  or  machinery  with 
which  he  is  to  work  or  by  which  be  ia  to  be 
surrounded  shall  be  reasonably  safe.  It  is  the 
master  who  is  to  provide  the  place  and  the  tools 
and  the  machinery,  and,  when  he  employs  one 
te  enter  into  liia  aervlcc,  he  Inqdied^  aays  to 
him  that  there  la  no  other  danger  in  the  place, 
the  tools,  and  the  machinery  than  such  as  is 
obvious  and  necessary.  Of  course,  some  places 
of  work  and  some  kinds  of  machinery  are  more 
dangeiDos  than  others,  but  that  is  something 
which  inheres  in  the  thing  itself,  which  is  a 
matter  of  necessity,  and  cannot  be  obviated. 
But  within  such  limits  the  master  who  provides 
the  place,  the  tools,  and  the  machinery  owes  a 
positive  dnty  to  liis  empioyd  in  respect  thereto, 
fnut  positive  duty  does  not  go  to  the  extent  of 
S  gnaranty  of  safety,  but  it  does  require  that 
reasonaMe  precautions  be  taken  to  secure  safe- 
,  and  it  matters  not  to  the  employ^  by  whom 
at  safety  is  secured  or  the  reasonable  precau- 
tions therefor  taken.  He  has  a  right  to  look  to 
the  master  for  the  discbarge  of  that  duty,  and  if 
the  master,  instead  of  dlseharsing  it  himself, 
K«B  fit  to  nave  it  attended  to  by  others,  that 
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does  not  change  the  measure  of  obUgation  to 
tbe  employ^,  or  the  latter's  right  to  insist  that 
reason^Ie  precaatton  shall  be  taken  to  insare 
safety  in  these  respects.  Therefore  it  will  be 
seen  that  the  question  turns  rather  on  the  char- 
acter of  the  act  than  on  the  relations  of  the 
employes  to  each  other.  If  the  act  is  one  done 
in  tbe  discharge  of  some  positive  duty  of  the 
master  to  the  servant  then  n^ligence  in  tbe 
act  Is  the  negligence  of  the  master;  but,  if  it 
be  not  one  in  tbe  discharge  of  such  positive 
duty,  then  there  should  be  some  pepsonal  wrong 
on  the  part  of  the  employer  l>efore  he  is  held 
liable  therefor.' 

"The  ptaiotifF  was  set  to  work  in  a  room  al- 
ready timbered,  and,  as  was  said  by  this  court  in 
Railway  Co.  v.  Jarvi,  supra,  he  had  'a  ri^ht  to 
presume,  when  directed  to  work  in  a  particular 
place,  that  the  master  has  performed  his  duty, 
and  to  proceed  with  the  work  In  reliance  upon 
this  assumption,  unlens  a  reasonably  prudent 
and  intelligent  man,  in  tbe  performance  of  bis 
work  aa  a  miner,  would  have  learned  facts  from 
which  he  woola  have  apprdiended  dai^er  to 
himself.'" 

The  foregoing  decisions,  which  are  In  line 
with  tbe  weight  of  authority,  hold  that  cme 
of  the  positive  duties  which  the  law  Imposes 
upon  the  master  la  to  exercise  care  to  pro- 
vide a  reasonably  safe  place  for  the  servant 
to  work,  and  that  the  degree  of  care  demand- 
ed of  him  depends  upon  the  natural  dangers 
incident  to  the  employment;  that  is,  that  a 
greater  degree  of  care  is  required  of  tbe 
master  who  is  a  coal  operator  woridng  the 
servant  in  tbe  mine  underground  than  of  the 
master  who  requires  his  servant  to  work  in  a 
leBs  hazardous  occupation  out  in  the  open. 
All  of  these  authoritleB  agree  that  the  failure 
of  the  master  to  discharge  this  positive  duty 
constitutes  primary  Diligence,  and  that  be 
is  liable  tas  Injury  resulting  therefrom. 

It  is  argued  that  the  court's  refusal  to  give 
defendant's  requested  instruction  Na  4  was 
error.  It  seems  that  the  court  gave  this  In- 
stmctlon  in  the  language  requested,  except 
that  it  added  the  phrase  "without  negligence 
on  the  part  of  the  defendant  that  caused  such 
injury."  Tlils  modlflcation  of  tbe  Instruction 
was  not  prejudicial  error,  for  the  reason  that, 
takm  In  connection  with  tbe  other  instruc- 
tions g^rea,  it  was  a  fair  statement  ot  tbe 
law  arising  upon  the  Issue. 

We  have  examined  with  care  the  assign- 
ments of  «mw  urged  to  the  giTing  of  In- 
stmctlons  Na  2  and  No.  4^  of  the  court's 
instruction  to  tbe  Jury.  No.  2  is  a  state- 
ment by  the  court  of  the  issues  in  the 
case,  and  it  la  complained  because  the  court 
did  not  specifically  state  that  the  defendant 
pleaded,  witii  its  otbor  defensea*  a  general 
denial  The  court  attempted  to  state  the  de- 
fenses srt  out  In  the  answer,  and,  U  it  did  not 
state  them  spedflcally-  woagh  to  aatlaty  tbe 
defendant.  It  aboald  have  reqneated  the  coort 
to  state  tlieni  moce  apedflcal^  at  tbe  time. 
It  did  sot  do  this.  It  is  too  late  now  to  oom- 
plaln  of  tblo.  It  la  dear  that  tbe  Jury  un- 
derstood that  tbe  deCendaut  denied  UaUUty 
in  this  case. 

[4]  Again  emwlaint  la  made  at  Insteuctlon 
No.  4H<  ^nila  iBBtnietton  neda  w  toiUmn 
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"Ton  are  further  instructed  that  the  term 
'contributory  negligence'  is  defined  to  be  such 
negligence  on  the  part  of  the  plaintiff  as  helped 
to  produce  the  iiuiiiy  complained  of,  and,  in 
order  tot  auch  contnbutory  negligence  to  be 
snflScient  to  prevent  the  plaintiff  from  recovw- 
ing,  it  mast  have  been  the  proximate  cause  of 
hia  Injury.** 

Tbla  Instructlini,  taken  laone.  might  at  first 
glance  be  considered  an  Incorrect  statement 
of  the  law,  or  at  least  an  unduly  abbreviated 
statement  of  It;  but,  when  carefallf  analysed 
and  considered  In  connecUon  with  instruc- 
tion No.  4.  it  Is  not  justly  subject  to  tills 
criticism.  Instruction  No-  4  reads  as  follows: 

"You  are  further  instructed  that  a  penion 
working  in  a  coal  mine  is  hound  to  take  notice 
that  it  is  a  dangerous  occupation,  and  it  is  his 
duty  to  use  ordinary  care  and  prudence  to  ob- 
serve the  rules  and  customs  of  the  mining  com- 
pany employing  him,  tlot  in  violation  of  law,  to 
prevent  an  accident  or  injury.  Where  one  is 
informed  or  has  notice  of  danger  which  threat- 
ens injury  to  himself,  or  where  one  voluntarily 
places  himself  in  a  dangerous  place,  or  where, 
by  ordinary  observation  and  care,  he  could 
avoid  such  danger  by  reasonable  exertion,  and 
he  fails  to  do  so,  he  is  guilty  of  contributory 
negligence." 

It  will  be  obserred  that  In  No.  4%  the  court 
defined  contributory  negligence  as  negligence 
ou  the  part  of  the  plalntilf  "that  helped  to 
produce  the  Injury  complained  of,"  and  tells 
the  JuiT  that,  before  such  negligence  can  pre- 
vent or  bar  a  recovery  by  the  plaintiff,  "It 
must  have  been  the  proximate  cause  of  the 
Injury."  That  was  equivalent  to  saying  that, 
if  the  negligence  of  the  plaintiff  entered  Into 
and  contributed  to  his  Injury  to  such  an 
extent  that  it  could  be  said  to  be  the  prox- 
imate cause  thereof,  he  could  not  recover. 
The  court,  as  It  was  Its  duty  to  do,  submitted 
to  the  jury  the  question  to  determine  as  to 
whose  negligence  was  the  proximate  cause 
of  the  Injury  complained  of,  as  to  whether  it 
was  that  of  the  defendant  mining  comEwny, 
Its  servants  and  employ^,  or  whether  It  was 
the  plaintiffs.  By  the  verdict  returned  the 
Jury  found  that  the  defendant's  negligence 
was  the  proximate  cause  of  the  Injury,  There 
Is  abundant  evidence  In  the  record  to  sup- 
port this  finding,  and  It  la  therefore  binding 
upon  this  court,  unless  it  is  found  that  the 
court  misled  the  jury  In  its  instructions  to 
such  an  extent  that  It  understood  Its  duty  to 
be  different  in  the  case  from  what  it  actually 
was.  Big  Jack  Mining  Co.  v.  Parkinson,  41 
OkL  125,  137  Pac.  678.  We  cannot  say  that 
the  jury  was  misled  in  any  way  as  to  its  duty 
in  this  cause  by  the  above  lustmctlon,  or  In 
any  of  the  other  instructions  given  by  the 
court  to  the  jury. 

Upon  the  whole  record,  we  are  Btrov^^ 
lmi»%8sed  with  tbe  ctmvlctlon  that  tiie  judg- 
ment rendered  upon  the  verdict  of  the  jury 
was  just;  and  we  therefore  conclude  that 
tbe  exceptions  should  be  overruled,  and  the 
judgment  appealed  from  should  be  affirmed. 
It  should  be  further  ordered  that  the  former 
opinion  filed  In  this  case  be  withdrawn  andl 


tbla  one  substituted  therefor,  and  fortber 
that  tbe  petition  tor  rebeuring  be  drailed. 

PBB  CUBIABL  Adopted  In  wbole. 


SPRINGEIBLD  FIIUl  &  UARINB  INS.  GO. 

v.  BEI/r.    (No.  6283.) 
(Supreme  Court  of  OUahoma.    Oct  13,  1914. 
Blearing  Denied  Dec  16,  1914.) 

(8yllahv$  hy  the  Court.) 
Appeal  and  Bbrob  (|  425*)— ScuHoira— Issd- 

AUCE  AND  SbBVICE— DimiSSAL. 

Where  summons  in  error  is  not  issued  and 
served  within  the  time  allowed  by  statute,  and 
no  prsecipe  therefor  has  been  filed,  or  where  tbe 
purported  summous  is  fatally  defective,  and  the 
time  baa  expired  in  which  a  valid  summons  may 
issue,  the  appeal  will  be  dismissed  for  want  of 
jurisdiction, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  2155-2161;  Dec.  Dig.  S 
425, 'J 

Error  from  District  Court,  Mcintosh  Coun- 
ty ;  Preslie  B.  Cole,  Judge. 

Action  between  the  Springfield  Fire  &  Ma- 
rine Insurance  Company  and  W.  L.  Belt,  do- 
ing business  as  the  W.  L.  Belt  Trading  Com- 
pany. From  the  judgment,  the  lusniance 
Company  brings  error.  Dismissed. 

Thompson,  Knight,  Baker  ft  Harris,  of  Dal- 
las, Tex.,  for  plaintiff  in  error.  J.  W.  Porter, 
of  Eufaula,  for  defendant  in  error. 

RIDDLE,  J.  Motion  has  been  ffled  to  dis- 
miss this  proceeding,  for  tbe  reason  that  no 
sammons  in  error  has  been  Issued  and  served 
upon  defendant  in  &noT  within  the  time  re- 
quired by  statute.  There  was  issued  by  the 
clerk  of  this  court  what  purports  to  be  a  sum- 
mons  in  error,  but  It  In  no  wise  comities 
with  tbe  provisions  of  the  statute.  It  Is  di- 
rected to  tbe  sheriff  at  Mcintosh  county,  com- 
manding that  he  notify  the  Springfield  Fire 
&  Marine  Insurance  Company,  defendant  In 
error,  to  be  served  on  John  W.  Porter,  of 
Eufanla,  Okl.,  notifying  said  company  that 
W.  li.  Belt,  doing  business  under  the  firm 
name  of  W.  L.  Belt  Trading  Company,  that 
plaintiff  In  error  did,  on  the  6th  day  of  April, 
1914,  file  In  the  ofilce  of  the  clerk  of  the  Su- 
preme Court  its  petition  in  error,  etc ;  and, 
further  reciting,  the  purpose  of  which  was  to 
reverse  a  certain  Judgment  rendered,  in  the 
district  court  of  Mcintosh  county,  wherein 
plaintiff  in  error  was  plaintiff  and  said  de- 
fendant in  error  was  defendant.  The  paper 
purports  to  be  a  summons  in  error,  but  does 
not  state  the  case  to  be  filed  In  the  Supreme 
Court;  neither  does  it  describe  the  case  as 
It  was  In  the  trial  court. 

Section  5238,  Rev.  Laws  1910,  provides: 
"Tbe  proceedings  to  obtain  such  reversal,  va- 
cation or  modification,  shall  be  by  petition  in 
error,  ffled  in  the  Supreme  Court,  setting  forth 
the  errors  complained  of ;  tind  thereupon  a  sum- 
mons shall  issue  and  be  served,  or  publication 
made,  as  in  the  commencement  of  an  action. 
A  service  on  the  attorney  of  record,  in  the  orig- 


*For  otber  casM  see  same  topic  and  section  NUMBER  In  Dec,  Dig.  A  Am.  Dig.  Kay-Ne.  Beriee  *  Bep'r  ZWtexes 
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inal  cue,  ihall  be  sufficient  3%e  minnMHn 
shall  uotUy  the  adrerae  party  that  a  petition  In 
error  has  been  Sled  in  a  certain  case,  nam  lug 
it,  and  shall  be  made  returnable  on  or  before 
the  first  day  of  the  term  of  the  court,  if  issued 
in  vacation,  tea  daye  before  the  commencement 
of  the  term.  If  iasued  in  term  time,  or  within 
ten  days  ot  the  first  day  of  the  term,  it  aliall  be 
returnable  on  r  day  therein  named.  If  the  last 
publication  or  cervke  ot  the  summons  shall  be 
made  ten  days  before  the  end  of  the  term,  the 
cue  shall  stand  for  hearing  at  that  term.'' 

The  parported  Bommons  in  error  Issued  in 
this  case  is  fatally  defective,  and  Is  Insnffl- 
dent  to  confer  Jurisdlctiw  upon  this  court 
to  hear  and  determine  the  case  on  its  merits. 
Section  S239,  Rer.  Laws  1910,  provides  that 
the  summons  menttimed  In  the  section  quoted 
above  shall,  upon  the  written  prsedpe  ot  the 
plaintiff  in  error  or  lits  attorn^,  be  Issued 
by  the  derk  of  the  court  in  whidi  tbe  peti- 
tion is  flle^  to  the  aherUE  ot  any  county,  etc. 
TbB  record  before  us  taHa  to  iOiow  that  any 
invedpe  was  filed  for  the  summons.  The 
time  allowed  by  statute  for  instituting  pro- 
ceedings In  this  court  to  review  the  Judgment 
sought  to  be  reversed  has  long  shice  expired. 

For  failure  to  substantially  comply  with 
the  statute,  the  motion  to  dtamlss  tills  pro- 
ceeding must  be  sustained.  All  the  Justices 
concur. 


DAVIS  V.  MOFFETT.    (No.  203&) 
(Supreme  Court  of  Oklahoma.   Nov.  24,  1914.) 

(Syllabus  by  the  Court.) 

1.  MOKTOAOES  4  4fi2*)— FOBBCLOBUEB— Pim- 
TXOK— BBQUIB11S8. 

In  an  action  to  foreclose  *a  mortgage,  it  is 
not  necessary  for  the  plaintiff,  in  his  petition, 
to  set  forth  with  particularity  the  character  of 
title  held  by  an  adverse  party  In  the  mortgaged 
premises. 

[Ed.  Note.— Fot  other  cases,  see  Mortgages. 
Cent.  Dig.  S  1316;  Dec.  Dig.  f  4S2.*] 

2.  INDIANS  (t  16*)— Indian  IiAndo— Oil  and 
Gas  Lease— MoaTQAGE—AppBOVAL  bt  Sec- 

BITABT  or  INTEBIOB. 

Under  the  act  of  Congress  of  March  8, 1906, 
c  1479,  8S  Stat.  1061,  the  approval  of  the  Sec- 
retai^  of  the  Interior  was  not  necessary  to  the 
validity  of  a  mortgage  of  an  ol^  uid  gas  lease 
in  the  Osage  Nation. 

gid.  Note.— For  other  cases,  see  Indians,  Cent 
.  8  45 ;  Dea  Dig.  S  16.»] 

3.  INOUNS     27*)  —  Lands  —  Mobtoaqes  — 

FOKKCLOStTBB— PmnON— SUFFtClENCT. 

Petition  examined,  and  held  to  state  a 
cause  of  action. 

rSd.  Note.— For  other  cases,  see  Indians,  CenL 
Dig.  ii  19,  20;  Dec.  Dig.  S  27.'] 

Error  from  District  Court,  Osage  County ; 
B.  H.  Hudson,  Judge. 

Action  by  George  M.  Davis,  trustee,  against 
James  S.  Moffett  Judgment  for  defendant, 
and  plaintiC  brings  error.  Beversed  and  re- 
manded. 

Vensey  &  Bowland  and  J.  H.  Brennan,  all 
Of  BartlesviUe.  tat  plaintiff  la  error.  James 
B.  DIggs  and  Henry  McOraw,  both  of  Tulsa, 
and  F.  0.  Proctor  and  D.  Bdward  Oreer,  both 
of  Beaumont,  Tex.,  for  defendant  in  error. 


LOOFBOURBO'W,  J.  This  Is  an  action  to 
foreclose  a  mortgage.  The  defendant,  J.  S. 
Moffett,  filed  a  general  demurrer  to  the 
emended  petition  of  the  plaintiff;  the  same 
being  sustained  by  the  trial  court,  plaintiff 
elected  to  stand  thereon,  and  judgment  was 
entered  dlsmlsBlng  the  petition,  and  from 
that  judgment  plaintiff  a[q[>ealB. 

[3]  The  petition  alleges,  in  part:  That  on 
the  10th  day  of  March,  1896,  the  Osage  In- 
dian Tribe,  through  its  council,  executed  and 
delivered  to  £dwin  B.  Foster  and  assigns  a 
lease  of  the  Osage  Indian  Beservation  for 
mining  purposes,  viz.,  the  production  of  petro- 
leum and  natural  gas,  for  a  period  of  10 
years,  upon  the  terms  and  conditloDs  recom- 
mended by  the  Indian  agent  in  chaise  of 
such  reservation,  and  said  lease  was  immedi- 
ately approved  by  the  Secretary  of  the  In- 
terior. Copy  of  the  lease  is  attached  to  the 
petition.  Said  lease  was  duly  asi^gned  to 
tbe  Phoenix  Oil  Company,  a  corporation,  and 
in  January,  1902,  the  Phcenlx  Oil  Company- 
assigned  and  transferred  the  said  lease  to 
the  Indian  Territory  Illuminating  OU  Com- 
pany. That  in  September,  1903,  the  Indian 
Territory  Illuminating  Oil  Company  executed 
a  sublease  to  one  L.  J.  Greullch  to  a  portion 
of  said  reservation,  containing  24,240  acres. 
Copy  of  this  lease  is  attached  to  and  made 
a  part  of  the  petition.  In  May,  1904,  Greu- 
llch executed  and  delivered  to  the  Phlla- 
delphia-Osage  Oil  Company  a  portion  of  the 
leased  territory  by  him  held,  containing  5,120 
acres,  more  or -less,  That  on  March  3,  1905, 
Congress  of  the  United  States  extended  said 
sublease  for  a  period  of  10  years  more  from 
the  16th  day  of  March,  190G,  and  tbet  that 
portion  of  said  act  applicable  to  the  lease  and 
sublease  In  controversy  is  as  follows,  tIe.: 

"Hiat  any  allotment  which  may  be  made  ot 
the  Osage  Beservation,  in  Oklahoma  Territory, 
shall  be  made  subject  to  the  terms  and  condi- 
tions of  the  lease  herein  authorized,  the  same  be- 
ing  a  renewal  as  to  a  part  of  the  premises  cov- 
ered by  a  certain  lease  dated  March'  16,  ISltO, 
given  by  tbe  Osage  Nation  of  Indians  to  Ed- 
win B.  Foster,  and  approved  by  the  Secretary 
of  tbe  Interior  and  now  owned  by  the  Indian 
Territory  Illuminating  Oil  Company  under  as- 
signments approved  by  the  Secretary  of  tbe  In- 
terior, which  said  leases  and  all  subleases  there* 
of,  duly  executed  on  or  before  December  31, 
1004,  or  executed  after  that  date,  based  upon 
contracts  made  prior  thereof  and  which  have 
been  or  shall  t>e  approved  by  the  Secretary  of 
the  Interior  to  tbe  extent  of  680,000  acres  in 
the  aggregate,  are  hereby  extended  for  a  period 
of  ten  years  from  the  lOith  di^  of  March.  1906, 
with  all  the  conditioDs  of  said  original  lease,  ex- 
cept that  from  and  after  the  16th  day  of  March. 
1906,  the  royalty  to  be  paid  on  gas  shall  be 
flOO  per  annum  on  eadi  gas  well  Instead  of  $60 
as  now  provided  in  said  lease;  and  except  that 
the  President  of  the  United  States  shall  de- 
termine the  amount  of  royalty  to  be  paid  for 
oil.  Such  determination  shall  be  evidenced  by 
filing  with  the  Secretary  of  the  Interior  on  or 
before  the  81st  day  of  December,  1905.  such  de- 
termination :  and  the  Secretary  of  the  Intorior 
shall  immediately  mail  to  the  Indian  Territory 
IllominatinR  Oil  Company  and  each  snb-leaeee  a 
copy  thereof." 


•For  other  ouas  ss*  same  tevlo  and  itetloa  KUUBEB  ta  Dso.  Dig.  *  An.  Dig.  Key-No.  Serlas  *  Rsp'r  Indszes 
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Tb&t  in  July,  1905,  0ie  FliUadelplila-Osage 
OH  Company  made,  executed,  and  delivered 
to  the  plaintltt,  as  trustee,  end  subseQuently 
sold  to  various  fiims  or  eorpoiatliBis,  30 
boDds,  eetdi  In  the  sum  of  fSOO,  dated  July  1, 
1905,  etc.,  and  that  atwnt  the  same  Hme,  In 
order  to  secnre  tbe  iiayment  of  Hie  tionds, 
mad^  executed,  and  delivered  to  plalntlfl  a 
cwtain  mortgage,  copy  of  same  being  attach- 
ed to  and  nude  a  part  of  the  petition.  Said 
mortgage  was  recorded  In  tbe  office  of  the 
register  of  deeds  of  Pawnee  county,  OU.,  on 
the  9th  day  of  August,  1905,  etc.,  the  mort- 
gage being  upon  said  lease  of  5,120  acres  of 
land  located  in  the  Osage  Indian  Reservation. 
PlalntifB  allies  breach  of  the  conditions  of 
the  mortgage,  failure  to  pay  the  bonds  or  the 
Interest  thereon;  alleges  that  the  proceeds 
of  said  bonds  secured  by  said  mortgage  were 
emended  npon  said  lease  in  the  develo^ent 
thereof,  et&  Plaintiff  farther  represents  that 
the  defendant  PhiladeU>hia-OBage  Oil  Com- 
pany has  heretofore  been  itooed  In  the  hands 
of  a  recover  In  an  actlxm  prauUng  In  ttre 
state  of  D^aware,  and  under  andlhiry  re- 
ceivership In  the  territory  of  Oklahoma,  T.  S. 
Saunders,  as  ancillary  receiver,  under  order 
of  court,  has  sold  and  transferred  the  prop- 
erty covered  by  the  mortgage  above  iet  forth 
unto  the  defendant  J.  S.  Moffett  That  aald 
defendant  J.  S.  MoCfett  holds  an  interest  in 
and  to  said  lands  by  virtue  of  such  transfer, 
but  took  the  same  with  constructive  and  ac- 
tual notice  of  the  existence  of  said  mort- 
gage. That  Bald  J.  S.  Moffett  is  a  proper 
party  defendant  in  this  action.  And  plaintiff 
prays  for  a  Judgment  against  the  Pbiladel- 
phia-Osage  Oil  Compaoy  in  the  sum  of 
916,000,  together  wltli  the  interest  thereon, 
for  $1,600  attorney  fees,  all  costs  and  a  fore- 
closure of  all  equity  of  redemption  In  and 
to  said  property,  a  sale  of  the  same,  and  a 
proper  application  of  the  proceeds  thereof. 

The  demurrer  to  the  petition  w«s  general, 
that  is,  that  said  petition  does  not  states  facts 
sufficient  to  constitute  a  cause  of  action  in  fa- 
vor of  plaintiff  and  against  this  defendant 
The  defendant  Moffett  insists  that  the  peti- 
tion does  not  state  a  cause  of  action  for  the 
following  reasons: 

"First  It  does  not  show  a  cause  of  action 
In  tbat  it  fails  to  show  the  courts  therein  men- 
tioned had  jurisdiction  to  appoint  receivers,  or 
that  the  tmstee  was  not  a  party  to  anch  pro- 
ceedings and  bound  thereby,  nor  that  the  courts 
appointing  such  receivers  were  courts  of  record, 
or  of  general  jurisdiction. 

"Second.  It  does  not  state  facta  snfflcient  to 
constitute  a  canee  of  action  in  that  It  fails  to 
show  or  state  tiiat  the  receiver's  sale  attempted 
to  be  set  out  therdn  was  approved  or  confirmed 
by  the  court 

"Third.  It  does  not  state  a  cause  of  action  in 
that  It  fails  to  show  or  state  that  the  claim  of 
interest  or  ownership  of  James  S.  Moffett  in 
the  leases  set  out  Is  subject  to  tbat  of  plaintilf. 

"Poarth.  It  does  not  state  a  cause  of  action  In 
that  It  shows  if  the  receiver's  sale  is  good,  the 
mortgage  Is  invalid  as  to  the  creditors,  and 
James  S.  Moffett,  standing  in  their  shoes,  can 
raise  eocb  question. 

"Fifth.  It  does  not  state  a  cause  of  action  in 


tliat  it  fails  to  show  the  mortgage  was  aiwroved 

by  the  Secretary  of  the  Interior." 

[1]  Under  the  first  contention  of  defendant 
In  error  numerous  autborlUes  ere  dted  oa 
his  brief  to  the  effect  that  In  soliis  cm  a 
Judgment  it  Is  netsssary  to  aU^,  la  some 
form,  facts  which  show  that  tiie  conrt  ren- 
dering the  Judgment  had  Jurisdiction  both  of 
the  subject-matter  and  of  tbe  person  of  the 
defendant;  that  in'  pleading  Qte  Jndgment 
of  courts  of  limited  JnriiBaictkm  U  te  neces- 
sary to  state  the  tects  upon  vrUdi  the  Joris- 
dlction  of  sncb'  court  is  founded,  but  with 
reapeet  to  oonrts  of  genend  Jurisdiction  such 
averments  are  not  necessary,  Tbe  authori- 
ties dted  no  doubt  state  tbe  lav,  but  they 
are  not  applicable  to  this  case  for  the  reason 
that  the  plaintiff  in  vnor  Is  not  relying  uptm 
the  title  obtained  through  the  recdvw;  be 
is  not  pleading  a  Ju^sment  as  a  basis  for  his 
recovery. 

As  to  tiie  8ec(md  ground,  nnm^nus  anthori- 
ties  are  dted  to  the  effect  that  until  a  re- 
cdvei's  sale  Is  confirmed  It  Is  incomplete 
and  confers  no  rights.  This  cwntentlon  la 
not  applicable  for  the  same  reason  as  the 
first  Plaintiff  In  error  is  not  rdylng  upon 
this  receiver's  sale  to  maintain  the  action. 

As  to  the  third  contention,  the  plaintiff 
alleges  that  the  property  covered  by  the  mort- 
gage waa  sold  and  transferred  by  the  receiv- 
er to  the  defendant  Moffett;  that  said  de- 
fendant Moffett  holds  an  interest  in  and  to 
said  lands  virtue  of  said  transfer,  but 
took  the  same  with  oonstmctive  and  actual 
notice  of  the  existence  of  said  mortgage.  In 
tbe  defendant's  brief  the  cases  of  Short  v. 
Nooner,  16  Kan.  220,  Delahay  et  aL  v.  Goldle, 
17  Kan.  268,  Horton  v.  Haines,  23  OkL  S7S, 
102  Pac.  121,  are  dted.  In  each  of  which  thef 
following  form,  found  in  Eatee's  Pleading,  is 
approved,  and  such  allegations  are  deemed 
Biiffident  in  actions  of  this  dmracter: 

"That  the  defendant,   ,  hag  or  claims 

some  interest  in,  or  lien  apon,  the  said  real 
property,  but  the  same,  whatever  it  may  be,  is 
subject  to  the  lien  of  the  said  mortgagee." 

Therefore,  it  was  not  necessary  for  the 
plaintiff  to  allege  the  character  of  title  of  tbe 
defendant,  or  to  say  anything  about  the  re- 
ceivership proceedings.  He  alleges  that  the 
defendant  holds  an  interest  in  and  to  said 
lands  by  vlrtiie  of  sndi  (xansfbr,  but  to<A  the 
same  wltii  constructive  and  actual  notice  of 
the  existence  of  said  mortgage,  nils  shows 
the  adverse  character  of  defendants  Inte^ 
est;  that  it  is  subseauent  to  the  mortgage, 
and  if  he  took  it  with  constroctlve  and  ao> 
tual  notice,  as  alleged,  it  must  have  been  sub- 
ject to  plaintUTs  mortgage  lien ;  if  not  sub* 
Ject  to  the  mortgage,  then  tt  ia  a  matter  d 
defense. 

Aa  to  the  fourth  proposition,  as  to  wheth- 
er or  not  the  recetver'a  sate  is  good  and  the 
effect  ttteretMT  aa  to  the  mortgage,  tbat  Is 
purely  a  matter  of  d^ense.  It  la  contended 
that  the  mortgage  Is  invalid  because  it  con- 
tains the  following  grants  and  provisional 
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"Doth  grant,  barsain,  Belt,  alien,  enfeoff,  re- 
lease, convey,  confirm,  assisn.  transfer  and  set 
over  unto  the  said  trustee  and  to  his  successors 
and  assigns  all  the  rights,  interests  and  claim 
in  or  to  five  thousand  one  hundred  and  twenty 
acre*  oC  land  located  in  Osage  Reeervation  at- 
tached to  ooonty  of  Pawnee,  territory  of  Okla- 
homa, more  fully  described  as  follows,  to  wit: 
Lots  202  and  290  and  section  19.  township  25, 
nnun  10  and  sections  17,  18. 19  end  20  ia  town- 
ship 22,  ranice  9,  together  with  all  the  corporate 
rixnta*  privlles^  and  franchises  of  the  said 
company  now  possessed  In  connection  with  the 
said  property  and  the  construction,  mainte- 
nance, use  and  enjoyment  of  the  same  and  to- 
{cethei  with  all  the  easements  and  appurtenances 
whatsoever  which  to  the  hereby  mortgaged 
premises  may  now  or  hereafter  belong,  or  in 
anywise  appertain,  anf  the  reservations,  re- 
mainders,  rents,  issues  and  profits  thereof,  and 
all  the  estate,  right,  title,  interest,  propert^r. 
claim  and  demand  whatsoever  of  it,  the  said 
company  at  law  or  in  equity  of,  into  and  out  of 
the  same,  and  every  part  and  parcel  tiiereof." 

Article  2  of  said  mortgage,  among  other 
things,  provides  as  follows: 

"ttntil  defanlt  shall  be  made  by  the  company 
In  payment  of  the  principal  or  interest  of  said 
bonds,  or  some  part  of  either  principal  or  in- 
tereat,  or  default  shall  be  made  in  the  manner^ 
and  as  herein  provided  in  respect  of  something 
therein  and  thereby  required  to  be  done,  per- 
formed or  kept  by  the  company  or  until  by  ex- 
press conditions  of  this  indenture  the  right  of 
entry  shall  accrue  to  the  trustee,  the  compuiy 
shall  be  permitted  to  posseas,  manage  and  enjoy 
all  and  Bugular  the  said  property,  real,  person- 
al and  mixed,  with  the  appurtenances  and  their 
franchises  and  privileges,  and  to  take  end  use 
all  the  said  materials  and  supplies,  and  all  the 
rents,  incomes,  profits  and  issues  of  said  prop- 
erty in  the  same  manner  and  with  the  same  ef- 
fect as  if  this  Indenture  had  not  been  made  and 
ontil  default  as  aforesaid  shall  be  made  by  said 
company.  And  said  company  may,  at  its  discre- 
tion, from  time  to  time,  sell,  exchange  or  assign 
bee  from  this  Indenture,  and  the'  trusts  thereof 
any  personal  property  which  may  at  any  time 
be  subject  thereto,  but  the  said  company  shall 
and  will,  80  long  as  this  indenture  shall  con- 
tinue in  force,  from  time  to  time,  replace  such 
portions  of  the  said  personal  property  or  the 
whole  of  it  as  may,  and  as  often  as  it  shall  be- 
come worn  out  b^  use  or  destroyed  by  accident 
or  sold  or  otherwise  disposed  of,  with  such  new 

Eersooal  property  as  may  be  necessary  for  the 
enelicial  working  of  said  company  and  shall 
perpetuate  and  maintain  the  same." 

Defendant  farther  contends  that  this  mort- 
gage should  be  treated  as  a  mortgage  of  per- 
sonal property,  and  that  under  the  foregoing 
terms  thereof  th^  mortgagor  ia  permitted  to 
remain  In  possession  with  the  full  power  to 
sell  and  dispose  of  the  same,  and  it  Is  there- 
fore void  as  to  the  creditors.  A  lease  for  oil 
and  gas  purposes,  in  Duff  v.  Keaton,  33  OKI. 
92,  124  Pac.  291,  42  L.  R.  A.  {N.  S.)  472,  is  held 
to  be  a  chattel  real,  but  this  mortgage  does 
not  fall  within  the  class  oi  cases  such  as 
Bank  of  Perry  y.  Cooke  et  al^  8  Okl.  684,  41 
Pac.  628.  where  a  party  mortgagee  a  atodc 
of  goods  and  is  permitted  to  remain  tn  pos- 
session and  8^  and  dispose  of  the  same  In 
the  ordlnBX7  eoune  ot  trade,  and  apply  the 
proceeds  to  bla  own  nse.  In  the  case  at  bar 
the  oil  and  gas  lease  is  mortgaged,  and  It  la 
very  similar  in  terms  to  that  ol  an  ordinary 
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fitrm  mortgage.  The  mortgagor  Is  permitted 
to  remain  in  possession  of  the  property,  and 

Is  entitled  to  the  rents,  issues,  and  profits. 
He  may  sell,  assign,  or  exchange  any  of  the 
materials  and  supplies,  machinery,  etc.,  used 
on  the  lease  for  the  purpose  of  producing 
oil  and  gas,  from  time  to  time,  but  he  is  re- 
quired to  replace  such  portions  of  said  prop- 
erty with  such  new  personal  property  as  may 
be  necessary  for  the  beneficial  working  ot 
said  company.  The  mortgagors  were  not  en- 
gaged in  the  buying  and  selling  of  supplies, 
machinery,  and  material.  Their  business 
was  the  production  of  oil  and  gas,  and  these 
supi)lies  and  materials  were  a  mere  Incident, 
but  necessary  to  the  perpetuation  and  main- 
tenance of  their  business,  that  of  producing 
oil  and  gas  from  this  lease.  And  while  the 
mortgage  is  Intended  to  cover  this  machin- 
ery, materials,  and  supplies,  the  effect  of  the 
provisions  of  article  2,  snpra,  ia  simply  to  re- 
quire the  mortgagor  to  keep  the  same  In  good 
repair.  And  in  any  event  it  Is  not  disclosed 
by  the  record  that  the  defendant  Moffett  is  or 
was  a  creditor  of  the  mortgagors. 

[2]  In  the  fifth  assignment  of  error  there 
Is  no  merit.  The  mortgage  is  not  a  lease, 
sublease,  assignment,  or  instrument  operat- 
ing as  an  assignment  of  the  lease.  The 
mortgage  violated  no  express  provisions 
of  law,  nor  was  it  contrary  to  public  iJbllcy. 
The  Act  of  Congress  of  March  3i  supra, 
contains  no  provision  as  to  restrictions 
against  alienation  or  assignment  of  rights 
under  the  original  lease.  On  the  contrary, 
subleases  are  approved  and  extended  by  the 
act  and  future  assignments  and  subleases 
thereof  contemplated.  The  act  was  intended 
to  perpetuate  the  Foster  lease  and  to  provide 
and  maintain  a  means  whereby  the  oil  and 
gas  lands  of  the  Osages  conld  be  developed. 
The  mortgage,  notwithstanding  its  form,  In 
law  and  fact  conveyed  no  titlo  In  the  lease  to 
the  trustee,  but  is  a  mere  securUy  operating 
upon  the  pri^erty  as  a  lien  or  Incumbrance 
only. 

If  this  property  Is  sold  at  a  foreclosure 
sale,  the  doctrine  of  caveat  emptor  applies,  as 
to  the  purchaser,  and  If  It  is  necessary  to  se- 
cure the  approval  of  the  Secretary  of  thei 
Interior,  that  Is  a  matter  in  which  defend- 
ant Moffett  Is  not  concerned.  If  he  is  the 
holder  of  the  legal  title  to  the  leases,  his  title 
is  no  better  than  that  of  his  grantee,  thd 
Phlladelphla-Osage  Oil  Company,  and,  stand- 
ing in  Its  shoes,  if  the  property  is  sold  to 
satisfy  the  obligations  of  such  company, 
whether  the  lease  should,  after  the  sale,  be 
approved  or  disapproved  would  not  affect  his 
status  in  the  least 

The  petition  states  a  cause  of  action  and 
the  trial  court  erred  in  sustaining  a  demurrer 
thereto.  The  Judgment  la  reversed,  and  the 
cause  remanded.  All  the  Justices  concur  ex- 
cept KANE;  a  absent  and  not  inrtU!lpa& 
Ins. 
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MISSOUBI,  K.  &  T.  BY.  CO.  t.  HOTJSLBT. 
(No.  8325.) 

(Saprane  Cknirt     Oklahoma.  Nor.  24.  1914.) 
(SvVoiua  &y  tU  Court.) 

JUBTICES  OF  THE  PeAOI  (|  87*)  —  QAaHISH* 
MEHT  PSOCEBDINGB— CONTIKUAHCB  —  FAIL- 
URE TO  Grant— Abandokuxht. 

Under  Gen.  St.  Kan.  IMO,  S  6418  Ojawa 
1879,  c.  129,  as  amended  by  Lawa  19^.  c. 
279),  where  a  party  files  a  bill  of  particulara 
before  a  justice  of  the  peace  againet  a  non- 
resident defendant,  the  summons  beinfi  returned 
"Hot  found,"  and  causes  a  mmiahment  sum- 
mons to  be  aerred  apoa  a  creditor  of  inch  non- 
resident defendant,  the  justice  must  continue 
the  cause  for  not  less  than  80  nor  more  than 
00  days,  witliiii  which  time  publication  service 
must  be  nuide  npon  defendant,  as  in  attach- 
ment, and  tiie  foUure  so  to  do  amounts  to  an 
abandonment  of  the  aoit,  and  tiie  garnishment 
faUa.  and  such  garnishment  proceeding  cannot 
be  pleaded  in  bar  or  abatement  of  a  suit  by  each 
nonreeident  defendant  against  hia  creditor,  the 
garnishee.  In  the  state  of  Oklahoma. 

[Ed.  Note.— For  other  cases,  see  Jostleea  of 
the  Peace.  Cent  Dig.  H  286-306;  Dee.  Dig.  I 
87.*] 

Brnv  from  Oonnty  0(Hirt.Ooal  Oonntr; 
H.  Weill,  Judge. 

Action  by  Qeorge  S>.  Housley  against  the 
MisBoori,  Kansas  &  Texas  Railway  Company. 
Jod^nent  for  ^alntlff,  and  defendant  brings 
error.  Affirmed. 

Clifford  L.  Jackson,  W\  R.  AUen,  and  If. 
T>.  Green,  all  of  Muskogee,  for  plaintlfl  In 
error.  G.  T.  Balls,  of  Coalgate,  for  defend- 
ant In  error. 

LOOFBOUBBOW,  J.  lAa  defendant  In 
error.  George  B.  Hoosley,  obtained  two  judg- 
ments against  the  hOssonrl.  Kansas  &  Texas 
Railway  Company  In  the  Justice  ot  tbe  peace 
conrt  at  Coalgate,  Okl.  From  eacb  of  these 
Judgments  plalndff  In  error  appealed  to  the 
county  court  of  Coal  county,  where,  by  Btlpn- 
latlon,  tba  two  cases  were  consolidated  and 
tried  in  the  county  conrt  on  June  8,  1911. 
From  a  Judgment  in  favor  of  Housley  for 
$63.80.  the  railway  company  appeals. 

The  answer  ot  tbe  railway  company  admits 
that  it  owed  Houal^  the  amount  claimed  in 
each  cause  of  action,  but  attonpts  to  bar  the 
plaintiff's  right  of  recovery  in  the  first  case 
by  setting  np  that  one  J.  P.  SulliTan,  as  as- 
signee of  a  certain  Coalgate  Company,  com- 
menced a  suit  in  a  Justice  court  in  Kansas 
City,  Kan.,  against  one  George  Housley,  on 
November  10,  1010,  to  recover  the  sum  of 
936.60  on  account,  and  that  on  the  same  day 
gamisbment  summons  was  issued  against  the 
railway  company  as  garnishee  In  said  cause, 
requiring  it  to  appear  and  answer  on  the  22d 
day  of  November,  1910,  touching  its  indebted- 
ness to  said  George  Housley,  which  summons 
was  duly  served  upon  said  railway  company, 
and  that  the  money  sought  to  be  reached  by 
said  garnishment  proceedings  is  the  sum  of 
$18.65  now  in  its  hands,  earned  by  said  Hous- 
ley while  iB  its  employ  during  tbe  month  of 


November,  1910.  The  railway  company  seeks 
to  bar  plaintiff's  right  to  recover  In  the  sec- 
ond case  by  alleging  that  on  January  31, 1911, 
one  J.  P.  Sullivan,  as  assignee  of  a  certain 
Coalgate  Company,  commenced  a  suit  In  a 
Justice  court  in  Kansas  City,  Kan.,  against 
said  George  Housley,  to  recover  the  sum  of 
$36.60  on  account,  and  that  on  the  same  day 
garnishment  summons  was  issued  against 
this  defendant  as  garnishee  in  said  case,  re- 
quiring It  to  appear  and  answer  on  the  14th 
day  of  February,  1911,  touching  Its  indebt- 
edness to  the  said  Geoi^  Housl^,  wlilcb 
summons  was  duly  served  upon  said  railway 
company,  and  that  the  money  sought  to  be 
reached  by  said  garnishment  proceedings  Is 
Uie  sum  of  $40.16  now  in  Its  bands,  earned 
by  said  Housley.  The  railway  company  aska 
that  the  cases  so  consolidated  be  fa^  in  abey- 
ance, and  no  further  action  taken  therein, 
until  final  action  has  been  taken  in  each  of 
said  gamisbment  proceedings  in  the  state  of 
Kansas. 

Plaintiff  in  error  offered  in  evidence  an 
authenticated  copy  of  the  record  and  pro- 
ceedings had  before  the  Justice  of  the  peace 
in  the  state  of  Kansas.  In  tbe  first  case  a 
summons  was  issued  November  10,  1910,  com- 
manding George  Housley  to  ap);>ear  before 
said  Justice  on  the  22d  day  of  Novonber, 
1910,  eta;  in  the  second  case  a  summons  was 
issued  January  31,  1911,  commanding  Qeorge 
Housley  to  appear  before  said  Justice  on  the 
14th  day  of  February,  1911,  etc.;  and  in  eadi 
case  the  constable  made  due  return  of  the 
summons,  reciting,  "Could  not  find  defendant 
in  my  comity."  The  railway  company  offered 
In  evidence  the  statutes  of  the  state  of  Kan- 
sas. Gen.  St  1909,  |  641S;  Laws  1872,  c. 
163,  I  1,  as  amended  by  Laws  1901,  c.  280,  | 
1.  contains  the  following  proviso: 

!•  *  «  «  rp^g^i  no  garnishee  summons  shall 
be  issued  in  any  case  hi  which  the  defendant  is 
a  resident  of  the  state  of  Kansas,  uoleas  the 
action  be  brought  in  the  county  in  which  the  de- 
fendant at  tiie  time  resides  or  wherein  personal 
service  of  snmmona  may  be  made  upon  him." 

No  summons  was  served  upon  Housley  in 
either  of  the  eases  commenced  in  Kansas. 
A  garnishee  snnumms  eoold  not  be  issued.  If 
HoQSl^  were  a  resident  (tf  the  state  ot  Kan- 
sas, wdees  be  was  also  a  resident  ot  Wyan* 
dotte  county,  wherein  the  suits  were  filed. 
The  return  of  the  constable  in  this  case  shows 
tliat  Houai^  could  not  be  found  in  that 
conntT,  and  the  evidence  in  tbe  case  at  bar 
shows  that  Housley  was  and  had  been  for  12 
years  a  resident  of  tbe  state  of  Oklabmna. 
Therefore  the  (mly  service  permissible  would 
be  cwistructtve.  Gen.  St.  1909,  |  6418  (Laws 
Kan.  1879.  c  12ft^  I  1*  M  amended  by  Laws 
19A1,  e.  278, 1 1),  was  offsied  In  erldmoe  and 
is  as  ft^ows: 

"fHiat  when,  under  proceedings  to  which  tfili 
act  is  supplemental,  it  aball  appear  to  the  jus- 
tice, from  the  answers  of  the  garnishee,  that 
he  has  property,  moneys,  credits,  chattels  or 
effects  in  his  hands  or  imder  his  control  bdong^ 


•For  otbw  eases  sse  ssms  tople  sad  ssethn  NUHBIIB  la  Dm.  Dig.  *  Am.  Dig.  Xey-Nt.  Ssrlss  *  Itep*r  Xn<as» 
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Jug  to  tiia  deftedut,  or  tiiat  tte  itTnUbn  to 
ur^M  indcbtea  to  the  defendant,  and  that  Oie 
Bummons  isBued  in  the  action  has  not  be«n  and 
cannot  be  serred  on  the  defendant  In  the  county 
in  the  manner  prescribed  hj  law,  the  justice 
ahaU  continue  the  cauee  fmr  a  period  of  not  leas 
tiian  thirty  days  nor  more  than  fifty  di^  and 
thereupon  service  may  be  made  by  publication 
in  the  same  manner  and  with  like  effect  as  is 
prescribed  by  law  In  proceediiMTs  in  attachment 
before  jnatices  of  the  peace :  Provided,  however, 
that  if  the  defUdant  M  a  resident  of  the  state 
of  Kansas,  no  service  by  publication  or  other- 
wise shall  be  had  upon  him  except  in  the  county 
in  which  he  reeides  or  wherein  personal  service 
of  summons  may  be  made  n[>on  him." 

Except  the  proviso,  section  5896,  Xter. 
Laws  OkL  1910,  Is  the  same  as  the  above 
statnte.  More  than  SO  days  elapsed  after  the 
officer  made  his  return  upon  the  summons 
showing  that  the  defendant  was  not  found 
In  Wyandotte  oounty,  and  no  attempt  was 
made  to  obtain  service  by  publication  upon 
the  defendant,  George  Housley.  Thereafter, 
June  3.  1011,  the  case  at  bar  was  tried  tn 
the  county  court  of  Coal  County. 

la  the  case  of  Beaupre  v.  Keefe,  79  Wis. 
436,  48  N.  W.  696,  the  court  said: 

"The  right  ci  the  court  to  proceed  axalnat  a 
nonresident  defoidant.  in  order  to  subject  his 
properor  within  this  state  to  the  process  and 
jurudiction  of  the  courts  of  this  state,  without 
obtaining  peratmal  service  upon  him  witbin  this 
state,  is  regulated  solely  by  the  statute:  and 
tUa  court,  aa  well  as  all  the  other  courts,  hold 
that  the  statute  mast  be  strictly  complied  with 
in  order  to  give  any  validity  to  a  Jud^ent  ren- 
dered on  such  proceedings. '  citing  Anderson  v. 
Coburn,  27  Wis.  608;  Witt  v.  Aleyer,  60  Wis. 
506,  35  N.  W.  25.  and  numerooa  other  authori- 
ties. See,  also,  H.,  K.  &  T.  v.  Honsel^.  182 
Pae.  332. 

In  Rood  on  Garnishment,  1 224.  It  Is  stated: 
"If,  for  any  reason,  the  court  fails  to  get  ju- 
risdiction of  the  principal  suit,  the  garolsh- 
ment  must  inevitably  fall  with  it  This  prin- 
ciple is  universal.  It  Is  all  the  same  whether 
the  lapsing  came  from  failure  to  get  personal 
service  of  the  summons  in  the  principal  suit, 
upon  the  defendant  therein,  in  the  time  and 
manner  prescribed  by  law,  or  from  failure  to 
eomnl^  with  the  statute  direethig  the  mode  of 
obtaining  substituted  service  thereof,  br  pub- 
lication or  otiiierwise"— citing  numerous  author- 
itias. 

The  same  anther  (section  366): 

"It  is  held  that  the  statutes  contemplate 
speedy  proceedings,  that  the  plaintifl  cao^ot  tie 
up  the  property  In  the  hands  of  the  garnishee 
indefinitely,  and,  if  be  does  not  move  in  the 
case  withm  the  time  required  by  law,  the  gar- 
nishees may  object  to  any  fnruier  proceedings 
against  him,  unless  there  had  been  an  order  con- 
tinuing the  case,  or  the  garni^ee  has  waived 
the  delay,  or  mar  have  the  case  dismissed  for 
want  of  prosecntion." 

In  Jones  v.  Wamick,  49  Kan.  63,  30  Pac. 
115.  It  was  held: 

"In  an  action  against  nonresidents,  in  which 
an  order  of  attachment  is  issued  at  the  time  of 
the  filing  of  the  petition,  and  their  real  estate 
is  attached,  an  aiBdavit  for  service  by  publica- 
tion must  be  filed,  and  the  first  publication  made 
within  60  days  tnm  the  date  of  the  filing  of  the 
[letttion  and  other  necessary  papers.  If  affi- 
davit for  constructive  aervioe  and  the  first  pub- 
plication  thereof  la  not  made  for  more  than  18 
months  after  the  filing  of  the  petition,  and  the 


Issue,  IsTT,  and  retom  of  the  mist  of  attach- 
ment^ an  action  has  not  been  commenced,  and 
an  order  of  attachment  cannot  be  issued  and 
served." 

In  Klncald  ft  Bro.  t.  Fiog,  4»  Kan.  766, 
81  Pac.  704,  held: 

"When  an  action  is  commenced  by  filing  a  pe- 
tition and  an  affidavit  for  attachment,  and  a 
summons  is  issued,  and  an  order  of  attachment  is 
obtained  and  levied  upon  land,  but  no  service  pf 
the  anmmons  is  had  wiOiin  60  days  from  the 
filing  of  the  petition,  the  attachment  falls,  and 
the  land  so  attached  may  be  conveyed  free  from 
any  lien  on  account  of  auch  attaebment" 

Since  the  plalntUF  In  the  Kansas  garnish- 
ment cases  felled  to  proceed  In  accordance 
with  the  directions  of  the  statute  to  obtain 
service  by  publication  upon  said  George  Hous- 
ley, the  cause  of  action  against  said  Housley 
should  be  deemed  to  have  been  abandoned, 
and  the  same  neither  bars  nor  abates  the 
cause  of  action  ol  Housley  against  the  rail- 
way company. 

The  Judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concur,  except  KANB,  0.  J., 
absent  and  not  partldpatiog. 


MAROT  T.  BOARD  OF  COBTRS  OF  SBM- 
IKOLB  OOUNTT  et  aL   (No.  0668.) 

(Snj^ame  Court  of  Oklahoma.  Kov.  24,  1914.) 

ffi'yIZa&«#  by  the  Court.) 

1.  IRDUHS  (S  16*)— CONVBYAMCE  Or  ALLOT* 

TED  Land  —  "Almnaxion"— "Rbstbictions 

ON  AUESATIOH." 

Tlie  words  "restrictions  upon  the  aliens- 
tioQ,"  aa  used  in  the  Act  of  Congress  of  May  27, 
19^,  c.  190,  36  Stat.  312.  mean  those  restraints 
or  limitations  Imposed  by  law  upon  the  power 
of  allottees  of  the  Five  Civilised  Tribes  and 
thdr  heirs  to  voluntarily  convey  allotted  lands 
free  from  suitervision  or  control  of  any  federal 
agency. 

[Ed.  Note.— For  other  eascL  see  Indians, 
Cent  Dig.  H  17.  29,  84,  87-44;  Dee.  DigTi 
15.* 

For  other  deSntti<nis,  see  Words  and  Phrases^ 
First  and  Seemid  Series,  Alienation.] 

2.  Indians  (i  15*}— Allotixd  LAifD— Rights 

or  Hbibs. 

The  language  of  the  provlao  to  section  9  of 
said  act  (Act  May  27.  1908,  c  190,  85  Stat. 
316),  "that  no  conveyanlce  of  any  interest  ot 
any  full-blood  Indian  heir  in  such  land  shall  be 
vand  unless  approved  by  the  court  having  juris- 
diction ot  the  settlement  of  the  estate  of  said 
deceased  allottee,"  excepts  lands  inherited  by 
full-blood  heirs  from  the  general  terms  of  the 
statute  making  the  death  of  aa  allottee  operate 
to  remove  all  restrictions  npon  (he  alienation 
of  said  allottee's  land. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  H  17,  20^  34,  37-44;  Due.  Dig.  S  16.*] 

8.  Taxation  (|  181*)— Inoian  Lands. 

The  power  to  tax  Inherited  Indian  land  Is 
coincident  with  and  dependent  ui>on  the  removal 
of  restrictions  upon  alienation ;  and,  prior  to 
the  approval  of  conveyances  of  full-blood  In- 
dian heirs  under  the  provisions  of  said  act  by  the 
proper  court,  the  power  to  tax  said  lands  does 
not  exist 

[Bd.  Note.— For  other  coses,  see  Taxation, 
Cent.  Dig.  I  46 ;  Dec.  EHg.  $  181.*] 


*ror  etbsr  esses  sst  same  togia  and  section  NVHBBR  In  Dec.  Pig.  4  Am.  Dig.  Ksy-No.  Snrles  4  Rep'r  Indaxss 
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.  Brror  from  l>lBtiict  Court,  Seminole  Cood- 
t;^;  Tom  D.  McKeown,  JnOge. 

Action  b7  SalUe  Marcy  against  the  Board 
of  County  .ConunlsaloperB  of  iBeoninole  Coun- 
ty and  otliera.  Judgment  for  defeodanta, 
and,  plainttff  brings  error.  Berersed  and  re- 
manded. 

James  E.  Gresham  and  J.  H.  MUey,  botb  of 
Wewoka,  for  plaintiff  in  error,  0.  L.  Hill 
and  Orwlg  ft  Cobb,  all  of  Wewoka,  for  de- 
fendants in  error. 

BLGAKMORE,  J.  This  action  was  insti- 
tuted lo  the  court  below  to  annul  and  cancel 
certain  tax  sale  certificates,  and  restrain  the 
collection  of  taxes  assessed  In  the  years 
1910  and  1911  for  county,  township,  and 
school  district  purposes  against  lands,  ex- 
clusive of  homestead,  allotted  to  a  full-hlood 
member  of  the  Seminole  Tribe  of  Indians  in- 
herited by  ills  fuU-blood  heir  upon  his  death 
in  the  month  of  February,  1910,  the  title  to 
which  land  still  remains  In  such  heir.  The 
trial  court  sustained  a  demurrer  to  the  pe- 
tition, holding  that  said  lands  were  the  sub- 
ject of  taxation;  and  the  plaintiff  brings  the 
case  here  for  review.  ,The  lands  in  question 
were  allotted  and  their  status  fixed  under  a 
treaty  of  December  16,  1897,  between  the 
United  States  and  tile  Seminole  MatioD  and 
subsequent  acts  of  Congress,  the  pertinent 
provisions  of  which  are: 

By  the  terms  of  the  treaty  of  December  16, 
1897,  30  Stat  567  It  is  provided : 

"All  contracts  for  sale,  diBposition,  or  encum- 
brance of  any  part  of  any  allotment  made  pri<n: 
to  date  of  patent  shall  be  void.  *  •  *  Each 
allottee  shall  designate  one  tract  of  forty  acres, 
which  shall,  by  the  terms  ot  the  deed,  be  made 
ioalieaable  and  nontaxable  as  a  homestead  in 
perpetuity." 

Section  8  of  the  appropriation  act  of 
March  .3,  1903  (3?  Stat  at  L.  1008,  c.  894), 
provides: 

"That  the  tribal  government  of  the  Seminole 
Nation  shall  not  continue  longer  -than  March 
fourth,  nineteen  hundred  and-  six:  Provided, 
that  the  Secretary  of  the  Interior  shall  at  the 
proper  time  furnish  the  principal  chief  with 
blank  deeds  necessary  for  all  conveyances  men- 
tioned in  the'  agreement  with  the  Seminole  Na- 
tion contained  in  the  act  of  July  first,  eighteen, 
bumdred  and  ninety-eight  (Thirtieth  Statutes, 
page  five  hundred  and  sixty-seven),  and  said 
principal  chief  shall  execute  and  deliver  said 
deeds  to  the  Indian  allottees  as  required  by  said 
act,  and  the  deeds  for  allotment,  when  dnly  ex- 
ecuted and  approved,  shall  be  recorded  in  the 
oflflce  of  tiie  Diiwea  CommisBion  prior  to  delivery 
and  without  expense  to  the  allottee  until  fur- 
ther legislation  by  Congress,  and  snch  records 
shall  have  like  effect  as  other  public  records; 
provided  further,  that  the  homestead  referred  to 
m  said  act  shall  be  inalienable  during  the  life- 
time of  the  allottee,  not  exceeding  twenty-one 
years  from  the  date  of  the  deed  for-  the  allot- 
ment A  separate  deed  shall  be  issued  for  said 
homestead,  and  during  the  time  the  same  is 
held  by  the  allottee  it  shall  not  be  liable  for  any 
debt  contracted  by  the  owner  thereof." 

Section  19  of  the  act  of  Congress  approved 
April  26,  1908  &i  Stat  144,  c.  187Q),  pro- 
vides: 


"That  no  foU-bloOd  IndiaQ  of  the  Choctaw, 
Obickaaaw,  Cherokee,  Creek  or  Seminole  Tribes 
shall  have  power  to  alienate,  sell,  dispose  of,  or 
encumber  in  any  manner  any  of  the  lands  allotted 
to  him  for  a  period  of  twenty-five  years  from 
and  after  the  passage  and  approval  of  this  act, 
unless  SDch  restriction  shall,  prior  to  the  ex- 
piration of  said  period,  be  removed  by  act  of 
Congress.  •  •  «  Provided  further,  that  all 
lands  upon,  which  restrictions  are  removed  shall 
be  subject  to  taxation,  and  the  other  lands  shall 
be  exempt  from  taxation  as  long  as  the  title 
remains  in  the  original  allottee." 

And  by  section  22  of  the  same  act: 
"That  the  adult  heirs  of  any  deceased  Indian 
of  either  of  the  Five  Civilized  Tribes  whose  se- 
lection has  been  made,  or  to  whom  a  deed  or 
patent  had  been  issued  for  his  or  her  share  of 
the  land  of  the  tribe  to  which  he  or  she  belongs 
or  belonged,  may  sell  and  convey  the  lands  in- 
herited from  such  decedent;  and  if  there  be 
both  adult  and  minor  heirs  of  such  decedent 
then  such  minors  may  join  in  a  sale  of  such 
lands  by  a  guardian  duly  appointed  by  the  prop- 
er United  States  court  for  the  Indian  Territoiy. 
And  in  case  of  the  organization  of  a  state  or 
territory,  M^n  by  a  proper  court  of  the  conn^ 
in  which  said  minor  or  minors  may  reside  or  in 
which  said  real  estate  is  situated,  upon  an  order 
of  such  court  made  upon  petitioD  filed  by  guard- 
ian. All  conveyances  made  under  this  provision 
:by  heirs  who  are  full  blood  Indians  are  to  be 
subject  to  the  approval  of  the  Secretary  of  the 
Interior,  under  such  rules  and  regulations  as  be 
may  prescribe." 

[1]  By  act  of  Congress  approved  May  27, 
1908  (35  Stat  at  L.  312,  c.  199),  it  was  en- 
acted : 

"That  from  and  after  sixty  days  from  the  date 
of  this  act,  the  status  of  the  lands  allotted  here- 
tofore or  hereafter  to  allottees  of  the  Five  Civil- 
ized Tribes  shall,  as  regards  restrictions  on  alien- 
ation or  encumbrance  be  as  follows:  *  *  • " 

By  section  0  of  s^ld  act  it  is  provided : 
"That  the  death  of  any  allottee  of  the  Five 
Civilised  Tribes  shall  operate  to  remove  all  re- 
strictions upon  the  alienation  of  said  allottee's 
land;  provided,  that  no  conveyance  of  any  in- 
terest of  any  full  blood  Indian  heir  in  such  land 
shall  be  valid  unless  approved  by  the  court  hav- 
ing jurisdiction  of  the  settlement  of  the  estate 
of  said  deceased  allottee." 

Section  4  of  said  act  provides: 

"That  all  land  from  which  restrictions  have 
been  or  shall  be  removed  shall  be  subject  to  tax- 
ation and  all  other  civil  burdens  as  though  it 
were  the  property  of  other  persons  than  al- 
lottees of  the  Five  Civilized  Tribes." 

And  by  section  5  of  the  same  act  It  is  fur- 
ther provided: 

"That  any  attempted  alienation  or  incum- 
brance by  deed,  mortgage,  contract  to  sell,  pow- 
er of  attorney,  or  other  instrument  or  other 
method  of  incumbering  real  estate,  made  before 
or  after  the  approval  of  this  act  which  affects 
the  title  of  the  land  allotted  to  allottees  of  the 
E^ve  Civilized  Tribes  prior  to  removal  of  re- 
strictions therefrom,  •  *  •  shall  be  sbsolnte- 
ly  null  and  void." 

The  sole  question  determlnatlTe  of  this 
case  Is:  Are  lands  allotted  to  a  full-blood 
member  of  the  Seminole  Tribe  of  Indians, 
ex<duslTe  of  his  homestead,  inherited  at  his 
death  by  his  full-blood  Indian  heirs  exempt 
from  taxation  while  owned  and  held  by  such 
heirs? 

In  construing  section  1  ot  the  Bnabllng  Act 
and  section  6,  art  10  of  the  Gonstttntion  of 
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Oklaboma,  this  court,  In  the  case  of  QleaMii 
T.  Wood.  28  Oil.  602,  114  Pac.  703.  held : 

"Ibt  people  ai  the  atate  in  the  adoption  of 
tiie  terme  of  the  EnabUBg  Act,  in  effect,  have 
disclaimed  any  right  or  authority  to  limit  or  af- 
fect the  power  of  the  goTernmeD,t  to  make  any 
law  or  regulation  respecting  Indiana,  their 
lands,  property,  or  other  rigbts  which  the  gov- 
ernment ndght  hare  made,  had  the  territory  em- 
bracing the  same  not  been  created  into  a  state, 
and  has  held  as  exempt  the  property  of  the  In- 
dians in  accordance  with  the  treaties  or  federal 
laws  reUtiog  thereto  during  the  force  and  ef- 
feet  of  the  same.  So  that  the  general  laws  re- 
lating to  the  taxation  of  all  property  within  the 
state,  for  the  purposes  of  state  and  municipal 
government  under  the  provisions  of  the  Enabling 
Act  and  the  Constitution,  were  suspended  from 
operating;  upoi^  these  lands  so  long  as  they  were 
held  inalienable  and  exempt  from  tsxation  by 
the  laws  of  Congress.  On  Oklahoma  ctxninc 
in  as  a  state,  it  yielded  the  right  to  the  federal 
gOTernmect  to  legialate  as  to  this  property,  of 
either  absolving  it  from  taxation  or,  by  reraov- 
ins  the  exemption,  thereby  brlni^ng  it  within 
the  operation  of  the  general  tjtxing  system  of 
the  state." 

In  the  cases  of  Oboate  v.  Trapp,  224  U.  B. 
665,  32  Sup.  Ct.  565,  66  L.  Ed.  941,  and  Glea- 
son  v.  Wood,  224  U.  S.  679,  32  Sap.  Ct.  571, 
56  L.  Ed.  947,  it  was  held  by  the  Sopreme 
Court  of  the  United  States  that  the  lands  al- 
lotted to  members  of  the  Choctaw  and  Chick- 
asaw Tribes  of  Indiana  were  nontaxable  by 
the  state  of  Oklahoma  for  a  specified  period 
for  the  reason  that  such  exemption  from 
taxation  was  a  property  right  vested  In  such 
allottees  under  the  provisions  of  the  treaties 
between  the  United  States  and  their  respec- 
tive tribes;  and  the  same  was  also  held  as 
to  the  homestead  allotments  of  members  of 
the  Creek  Tribe  of  Indians  in  the  case  of 
English  V.  Richardson  et  al.,  224  U.  S.  680,  82 
Sup.  Ct  571.  56  L.  Ed.  949.  Those  ded-slons, 
however,  relate  only  to  such  lands  during 
the  lifetime  of  the  allottee. 

[1]  Without  doubt  Congress,  in  the  ab- 
sence of  a  valid  prior  grant  vesting  in  an  al- 
lottee and  his  heirs  a  property  right  of  ex- 
emption from  taxation,  had  the  power  to 
provide,  as  was  done  in  the  act  of  1908,  su- 
pra, that  all  restrictions  upon  alienation  of 
lands  allotted  to  a  member  of  an  Indian 
Tribe  should  be  removed  by  his  death,  and 
that  su(^  lands  should  thereupon  become 
taxable.  In  the  exercise  of  this  power.  It 
was  deemed  proper  by  the  terms  of  tbe  pro- 
viso contained  In  section  9,  supra,  to  protect 
a  certain  presumably  helpless  class  of  Indian 
heirs,  to  wit,  full-bloods,  from  their  own  in- 
experience, weakness,  and  improvidence,  by 
providing  that  no  conveyance  of  the  Interests 
Inherited  by  them  In  such  lands  should  be 
valid  unless  approved  by  the  authority  des- 
ignated In  the  act.  This  brings  us  to  a  con- 
sideration of  the  question  as  to  whether  re- 
strictions upon  alienation  of  allotted  lands 
are,  within  the  purview  of  said  act,  removed 
by  the  death  of  an  allottee  where  such  lands 
are  Inherited  by  fuII-blood  Indian  heirs,  no 
conveyance  of  whose  Interests  Is  valid  unless 
approved  by  the  proper  court ;  that  Is  to  say, 
does  Oie  death  of  an  allottee,  Itself,  Immedt* 


ately  remove  all  restrictions  upon  alienation 
of  his  allotment  regardless  of  the  power  of 
his  heirs  to  convey  the  same  without  the 
approval  of  the  court? 

While  the  term  "alienation"  has  received 
a  varied  judicial  construction,  yet  It  la  ap- 
parent that  In  the  foregoing  acta  of  Congress 
relative  to  Indian  lands  it  la  used  as  under- 
stood at  common  la^v,  and  intended  to  em- 
brace only  volants  ry  sales  by  those  persons 
authorized  thereby  to  convey  such  lands.  To 
extend  its  meaning  so  as  to  Include  all  known 
modes  by  which  lands  may  be  transferred  and 
title  divested  without  the  consent  of  the 
owner  would  be  to  defeat  the  evident  pur- 
pose of  Congress  and  violate  that  canon  of 
construction  requiring  the  court  to  find  and 
declare  the  intention  of  the  lawmakers. 

"The  word  'provided'  means  'on  condition.' 
DeVitt  V.  Knofman  County,  2T  Tex.  Civ.  App. 
332,  66  S.  W.  224.  •  •  •  The  office  of  a 
proviso  is  to  repeal  or  restrict  the  general  lan- 
guage preceding  it  not  to  enlarge  uie  enacting 
clause.  Com.  v.  Charity  Hosp.,  109  Pa.  119,  48 
Atl.  906;  Patterson  v.  Winn,  24  U.  S.  [11 
Wheat.]  380,  6  L.  Ed.  600:  Van  Reipen  v.  Jer- 
sey City,  58  N.  J.  Law.  262,  33  Atl.  740;  State 
V.  Browne.  66  Minn.  268,  57  N.  W.  659." 
Brewer  et  al.  v.  Bast,  20  Okl.  776,  96  Pac.  238. 

The  words  "restrictions  upon  the  allena- 
tton,"  as  used  in  the  act  of  May  27,  190S. 
supra,  mean  those  restraints  or  limitations 
imposed  by  law  upon  the  power  of  the  owners 
of  the  lands  mentioned  to  voluntarily  convey 
the  same  free  from  supervision  or  control  of 
some  agency  designated  by  Congress. 

With  this  interpretation  in  mind,  from  the 
language  of  tbe  proviso,  "that  no  conveyance 
of  any  interest  of  any  full-blood  Indian  heir 
in  such  land  shall  be  valid  unless  approved 
by  the  court  having  jurisdiction  of  the  set- 
tlement of  the  estate,"  it  is  clear  that  tbe 
power  to  convey  Inherited  lands  by  full-blood 
heirs  was  not  conferred  free  from  supervision 
and  control  ht  a  federal  agency,  i^e  county 
courts  of  this  state  are  agencies  designated 
by  Congress  to  snperrlBe  and  control  all  such 
conveyances.  The  Legislature  of  the  state 
hfui  authorized  the  county  courts  to  act  in 
sneh  capadty  pTDvlding  ftea  to  be  charg- 
ed for  the  approval  of  deeds  of  su<^  full- 
blood  heirs ;  and  tUs  court,  recognizing  the 
Importance  of  tbe  exercise  of  superintend- 
fflice  and  oontral  by  said  courts  over  such 
oonveyances,  has  provided  rules  and  regu- 
lations governing  their  procedure  therelD. 

In  Tiger  v.  Western  InveMment  Co..  221 
17.  S.  286,  31  Sup.  Gt  678,  S5  L.  Ed.  738,  the 
Supreme  Court  of  the  United  States,  in  con- 
strnlng  the  provisions  of  the  act  of  April  26, 
1906,  said: 

"We  think  a  consideration  of  this  act  and  of 
subsequent  legislation  In  pari  materia  there- 
with demonstrates  the  purpose  of  Congrei<s  to 
require  such  conveyances  by  full-blood  Indians 
to  be  approved  by  tbe  Secretary  of  tbe  Interior." 

And: 

"Coming  now  to  section  22,  the  first  part  of 
that  section  gives  the  adult  heirs  of  any  de- 
ceased Injdian  of  either  of  the  Five  Civilized 
Tribes  power  to  sell  and  convey  the  inherited 
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lAnds  named,  wlOi  certain  provbloua  as  to  Join- 
ing minor  hein  by  ^oaraianB  In  such  saleB. 
Tbls  part  of  the  autute  woold  enable  full-blood 
Indiana,  as  well  as  others,  to  convey  Bucfa  landa 
aa  adult  heira  of  any  deceased  Indian,  etc. ;  but 
the  last  sentence  of  the  section  requires  the  con- 
veyance made  under  this  provision,  that  is,  con- 
veyances made  by  adult  heira  of  the  character 
named  In  the  first  part  of  the  section,  when  full- 
blood  Indians,  to  t>e  subject  to  tibe  approval  of 
the  Secretary  of  the  Interiw." 

Again: 

"Section  8  of  the  act  of  May  27,  1908  (3S 
Stat,  at  L.  812,  c.  199),  provides :  'Sec.  8.  That 
sectioD^  23  of  the  act  entitled,  "An  act  to  pro- 
vide for  the  final  disposition  of  the  affairs  of 
the  Five  C^vlIiBed  Tribes  in  the  Indian  Terri- 
tory, and  for  other  purposes,"  approved  April 
26,  1906,  is  hereby  amended  by  adding,  at  the 
end  of  said  section  the  words,  ''or  a  judge  of  a 
county  court  of  the  state  of  Oklahoma."  '  Sec- 
tion 9  of  that  act  provides :  'Sec.  9.  That  the 
death  of  any  allottee  of  the  VWe  Civilised 
Trftes  shall  op^te  to  remove  all  restrictions 
upon  the  alienation  of  said  allottee's  land: 
Provided,  that  no  conveyance  of  any  interest  of 
any  full-blood  Jndian  heir  tn  snch  land  shall  be 
valid  unless  approved  by  the  court  having  jn- 
risdlctlon-  of  the  settlement  of  tiie  estate  ox  said 
deceased  allottee,  etc*  The  obvious  purptrae  of 
these  provisions  is  to  continue  supervision  over 
the  nght  of  fall-blood  Indians  to  dispose  of 
lands  by  wilL  and  to  require  conveyances  of  in- 
terest of  fall-blood  Indians  in  inherited  lands  to 
be  approved  by  a  competent  court" 

In  Untted  States  t.  Shock  (G.  C.)  187  Fed. 
870,  construing  section  9  of  tbe  act  of  May 
27, 190S,  it  was  said  by  Jndge  Campb^  of  the 
United  States  District  Court  tor  ttie  Bastem 
DtBtrict  of  Oklshoma: 

"It  will  therefore  be  seen  that  the  provision 
making  the  death  of  the  allottee  operate  to  re- 
more  all  restrictions  upon  the  alienation  of  his 
laud  is  qualified  by  the  farther  provisions: 
First,  that  the  full-blood  heirs  of  such  allottee 
cannpt  dispose  of  their  interests  in  such  inherit- 
ed lands  without  tile  approval  of  the  court  hav- 
ing jariadiction  of  the  settlement  of  the  estate 
of  the  deceased  allottee  from  whom  the  inherit- 
ance comes.  *  *  *  The  requirement  that  the 
full-blood  heirs  shall  not  sell  without  the  ap- 
proval of  the  court  having  jurisdiction  of  the 
settlement  of  the  estate  of  the  deceased  is  mere- 
ly sabstituting  the  court  in  place'  of  the  Secre- 
tary of  the  Interior,  for  the  purpose  of  such 
approval,  and  is  to  that  extent  a  restriction  up- 
on the  sale  of  the  land.  *  *  *  It  follows  that 
the  interests  of  aU  fall  bloods  in  inlierited  lands 
owned  by  them  on  Mardi  1, 1909,  were  not  tax- 
able." 

And  tills  court,  in  Stout  t.  Simpson,  34 
Okl.  129,  124  Pac.  764,  referring  to  said  sec- 
tiou,  in  an  oidnion  1^  Sharp,  Commlssloiier, 

held: 

"This  provision,  upon  compliance  with  its 
terms,  obviously  removed  all  remaining  restric- 
tions upon  the  right  to  alienate  inherited  land 
by  a  fttll-blood  Seminole  IndUn.   •  •  *  " 

[S]  From  tbe  language  of  the  act  "that  all 
land  from  which  reBtrlctions  have  b^n  or 
shall  be  removed  shall  be  subject  to  taxa- 
tion," it  Is  clear  that  the  power  of  the  state 
to  tax  the  lands  in  question  is  coincident 
with  and  dependent  ui>on  the  unrestricted 
right  of  the  owner  to  sell  the  same.  The 
power  to  tax,  and  right  to  convey,  are  grant- 
ed by  the  same  act,  t>ecome  effective  upon  the 
same  condition  and  at  one  and  tba  same 
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time;  the  former  cannot  exist  without  the 

latter. 

It  follows  that  rsstcictions  upon  tbe  alien- 
atton  of  the  lands  inTolved  are  ronoved  only 
upon  compliance  with  flie  terms  of  the  pro- 
viso requiring  the  approval  of  conveyances  of 
full-blood  heirs  by  the  county  court  barlsg 
Jurisdiction  of  the  settlement  of  tbe  allot- 
tee's estate.  This  is  a  necessary  condltioo 
precedent  to  the  power  of  the  state  to  subject 
such  lands  to  taxation ;  and,  not  having  been 
complied  with,  all  pro<»edinga  for  the  pur 
pose  of  enforcing  collection  of  tans  oo  said 
lands  are  void. 

Tbe  judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded.  AU  the  Justices 
concur,  except  ECANB,  O.  J.,  absent  and  not 
participating. 

McOEISBT      BOARD  OF  COM*RS  OF 
aSMINOLBOOUKTTet-al.   (No.  SQ54.) 
(Supreme  Court  of  Oklahoma.   Nov.  24, 1814.> 

(Svltahut  ly  tfte  Court.) 

Taxation  of  Indian  I^ands. 

Syllabus  the  same  as  in  Sallie  Marqy  v. 
Board  of  Coun^  Commissioners  of  Seminole 
County,  144  Pac.  611,  recently  decided  by  tida 
court,  but  not  yet  officially  reported. 

Brror  from  District  Court,  Seminole  Coun- 
ty ;  Tom  D.  McKeown,  Judge. 

Action  by  BfoUosey  McOelsey  against  the 
Board  of  County  CommissionerB  of  Seminole 
County  and  others.  Judgment  for  defend- 
ants, and  .plaintiff  brings  error.  Berersed 
and  remanded. 

James  E.  Qresham  and  J.  B.  Sflley,  both 
of  Wewoka,  fbr  plaintifC  In  error.  OL  H  HiU, 
&  S.  Orwig,  and  T.  S.  Cobb,  all  of  Wewoka, 
for  defendants  in  error. 

LOOFBOUBROW,  J.  Cooper  Coker  was  a 
half-blood  Seminole  Indian,  enrolled  Decon- 
ber  81.  1899.  He  died  December  19.  1900, 
before  rec^Tlng  bis  allotmoit  Tbe  land 
whicb  be  would  have  recelTed  bad  he  lived 
passed  to  bis  mother.  MoUosey  McG^sey.  an 
adult  f  uli-blood  Seminole,  as  provide<t  by  sec- 
tion 2  of  the  act  of  Congress  approved.  Jane 
2,  1900  (chapter  610,  31  Stat  250).  See  Bru- 
ner  v.  Sanders,  26  Okl.  673,  110  Paa  730. 
The  said  lands  are  still  the  proper^  of  Mol- 
losey  McOelsey  and  were  listed  for  taxation 
in  Seminole  county  for  the  year  1912.  Plain- 
tiff In  error  c<Hnmenced  an  injunction  proceed- 
ing in  the  district  court  <rf  Seminole  county  to 
enjoin  the  collection  of  said  taxes.  The  peti- 
tion alleged  all  the  essential  facts,  and  a  de- 
murrer thereto  by  the  defendants  was,  by  the 
trial  court,  sustained,  and  said  petition  dis- 
missed. From  this  judgment  plaintiff  ap- 
peals. 

Every  proposition  involved  in  this  case  has 
been  recently  decided  by  this  court  In  the 
case  of  Sallie  Marcy  v.  Board  of  County 
Commissioners  of  Seminole  County  et  al., 
144  Pac.  611,  not  yet  officially  r^rted.  On 
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the  antbority  of  that  case,  tbe  Judgment  at 
the  trial  oonrt  is  revexsed  and  the  case  re* 
manded.  See,  also,  Ttger  t.  Westwn  Iut. 
Co..  221  v.  a  286,  81  Sup.  Ct  578,  55  U  Bd. 

738. 

All  tbe  Justices  concur,  except  KANB, 
0.  X,  not  participating. 


tJNITBD  STATES  FIDELITT  A  OUABAN- 
TZ  CO.  T.  BOLET  BANK  &  TRUST 
CO.  (No.  S828.) 
(Supreme  Court  of  OUahoma.  Nor.  24. 1914.) 

(Sytlabua  by  the  Court.) 

1.  INSTKANCB  (S  877*)— HSNEWAl^-ElSTOPPEL 

Where  a  surety  company  has  continued  in 
force,  from  year  to  year,  ita  bond  indemnifying 
a  bank  against  pecuniary  losa  by  reason  of  tbe 
dishonesty  of  its  catihier,  upon  repreaentation 
by  the  bank  that  the  books  and  accounts  of 
such  caidiier  were  examined  from  time  to  time 
in  the  regolar  course  of  business  and  found 
correct,  such  surety  company  is  estopped  to  de- 
ny liability  by  reason  of  the  fact  that  snch  ez- 
aminatioQB  were  made  at  periods  more  extend' 
ed  than  those  provided  for  In  ttw  original  ap- 
plication for  the  bond. 

[Ed.  Note.— For  other  casH.  aee  Insonmce, 
Cent.  Dig.  H  M2,  966,  96f,^Tf&-997;  Dee.  Dig. 
S  877.*] 

2.  IHSUBAITCB  (i  332*)— FlDSLirr  InSUBAROI 
— ^BXAMINATION  OF  ACCOUNTS. 

Where  the  contract  of  a  surety  company 
indemnifying  a  bank  against  loss  by  reason  ox 
the  larceny  or  embe^ement  of  its  employ^  pro- 
Tides  that  the  books  and  accounts  of  such  em- 
ployC  shall  be  o^amined  by  the  officers  of  said 
bank,  it  is  charged  with  a  knowledge  of  the  race, 
intelligence,  and  business  capacity  of  such  offi- 
cers, and  is  not  entitled  to  hare  such  books 
and  accounts  examined  and  reported  upon  by 
expert  aoconntants. 

tBd.  Note.--For  other  cases,  see  Insurance, 
Cent.  Dig.  H  675.  876%;  Dee.  Dig.  |  882.*] 

Error  from  District  Court,  Okfuskee  Coon- 
tr;  John  Carufben,  Judge. 

Actton  by  tbe  Boley  Bank  ft  Trust  Com- 
pany against  the  United  States  FideUtr  ft 
Gnaranty  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

J.  B.  Fnrry,  of  Muskogee,  for  plaintiff  In 
error.  John  H.  Burford,  of  Guthrie,  J.  B. 
Patterson,  of  Okemab,  and  Frank  B.  Burford, 
of  Qntbrle,  tot  defendant  in  error. 

BLEAEMORSl,  J.  This  case  presents  er- 
ror from  the  district  court  of  Okfuskee  coun- 
ty. The  parties  will  be  referred  to  herein  as 
tbey  appeared  in  that  court 

On  September  10,  1910,  the  Boley  Bank  ft 
Trust  Company  filed  its  petition  against 
the  United  States  FideUty  ft  Guaranty  Com- 
pany praying  Judgment  In  the  sum  of  90,000 
on  a  certain  bond  executed  by  defendant  on 
the  13th  day  of  September,  1907,  given  to  In- 
demnify plaintiff  against  snch  pecuniary  loss 
as  it  might  sustain  by  reason  of  the  fraud  or 
dishonesty  of  one  W.  H.  Bimma,  cashier  of 
plaintiff.   It  is  alleged  in  said  petition  that 


the  plaintiff,  the  Boley  Bank  &  Trust  Com- 
pany, a  corporati<m,  was  organized  in  tbe 
month  of  September,  1907,  and  opened  and 
engaged  in  the  banking  business  at  Boley 
about  the  1st  of  October  following.  The  orlg< 
Inal  and  amended  or  supplemental  petition 
sets  up  36  distinct  causes  of  action,  In  30  of 
which  It  Is  alleged  that  Slmms  took  Into  tbe 
accounts  of  tbe  plaintiff  certain  promissory 
notes  purporting  to  be  signed  by  divers  per- 
a<m8,  and  known  by  him  to  be  forged  and 
fraudulent,  and  entered  tbe  seme  upon  tbe 
books  of  the  plaintiff  as  bona  flde,  and  with< 
drew  and  abstracted  fnan  tbe  funds  of  the 
plaintiff  under  Us  custody  and  control  tbe 
sums  of  money  r^treaented  by  such  notes, 
and  embezzled  and  appropriated  and  con- 
verted the  same  to  his  own  use  and  benefit. 
One  cause  of  action  alleges  that  Slmms  de- 
tached a  certain  collateral  note  in  the  sum  of 
91,000,  and  placed  the  same  In  the  bank  as 
an  independent  loan,  and  embeuled  ,tbe 
amount  represented  lAereby.  In  another 
canae  of  actiot  It  Is  allege  that  Simma  with* 
drew  various  amounts  fron  the  raserre  ac- 
count of  xdaintlff  In  other  banks  and  mbez- 
aled  tbe  same.  And  in  anotber  count  it  is 
charged  that  Slmms  forged  a  chock  in  the 
sum  of  ¥500  with  the  name  of  a  d^osltor  of 
the  bank  and  apprc^rlated  the  same  to  his 
own  use.  A  ctmF  ot  the  bwd  aned  on  la  set 
ioKth  in  full.  The  original  bond  covered  a 
period  from  October  1.  1907,  to  October  1, 
1908,  and  was  renewed  and  continued  from 
time  to  time  until  October  1, 191Q.  Tbe  total 
amount  alleged  to  have  been  embesEled  by 
Slmms  is  910,72220.  The  amount  of  the  bond 
was  90.00a 

Demurrer  to  the  petition  being  overruled, 
defendant  answered  admitting  the  execution 
of  the  biwd  and  tbe  extensions  and  renewals 
thereof.  Defradant  drales  any  liability  upon 
said  bond,  for  the  reason  that  certain  repre- 
sentations alleged  to  be  warranties  made 
Iqr  plaintiff  In  its  aniiUoation  to  aecuze  tbe 
bond  and  the  subsequent  renewals  and  contln- 
uatim  thereof  were  not  foIfiUed  by  the  plaln^ 
tiff  and  were  untrue.  One  of  the  stipulations 
in  said  bond  is: 

"Whereas,  the  employer  has  heretofore  deliver- 
ed to  the  company  certain  representations  and 
promisea  relative  to  the  duties  and  accounts  <i2 
tbe  employ^,  and  other  matters,  la  hereby 
onderatood  and  agreed  that  these  represenu- 
tioDB  and  such  promises,  and  any  aabaequent 
repreaentatlons  or  promise  of  the  employer, 
hereafter  required  by  or  lodged  with  the  compa- 
ny, are  hereby  expressly  warranted  to  be  true." 

Again,  It  is  stipulated  in  said  bond: 

"That  any  misBtatement  or  suppression  of 
facts  in  any  claim  made  hereunder  renders  this 
bond  void  from  the  b^inning.  This  bond  will 
become  void  as  to  any  claim  tas  which  the 
company  would  otherwise  be  liable.  If  the  em- 
ployer shall  fail  to  notify  the  company  of  the 
occurrence  of  the  act  or  omission  out  of  which 
said  claim  ahall  arise  immediately  after  it  shall 
come  to  the  knowledge  of  the  employer;  and 
the  knowledge  of  a  president,  vice  president,  di- 
rector, secretary,  treasurer,  manager,  cashier. 
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or  other  executive  officer  shall  be  deemed  under 
this  contract  the  knowledge  of  the  employer." 

In  the  original  application  for  the  bond 
there  appear  the  following  questions  and  an- 
swers: 

"4.  How  long  has  he  been  hi  yoar  employ? 
And  what  salary  does  he  receive?  Just  opening 
new  bank.    Twelve  hundred  dollars. 

''5.  To  whom  aud  how  frequently  will  he  ac- 
count for  his  handlings  of  funds  and  securities? 
Bonrd  of  directors.  Monthly. 

"0.  (a)  What  means  will  you  use  to  ascertain 
whether  bis  accounts  are  correct?  (h)  How  fre- 
quently will  they  be  examined?  (g)  By  whom 
will  they  be  examined?  (a)  Examination  of 
boohs  and  accounts,  (b)  Monthly,  (c)  The  ex- 
ecutive committee. 

"7.  When  were  his  accounts  last  examined? 
None,"  , 

In  said  application  was  incorporated: 
"It  is  agreed  that  the  above  answers  are  to  he 
takeu  atf  the  basis  of  the  said  bond  applied  for, 
or  nor  renewal  or  continuation  of  the  same. 
*   •   * " 

The  cause  was  tried  to  a  Jury,  who  return- 
ed a  general  verdict  against  defendant  in 
the  sum  of  $5,000,  and  made  special  findings 
on  each  of  the  35  causes  of  action. 

There  are  30  assignments  of  error,  which 
are  grouped  and  argued  In  defendant's  brief 
under  five  heads:  (1)  Error  of  the  court  in 
overruling  demurrer  to  petition  and  permit- 
ting the  introduction  of  any  testimony  there- 
under ;  (2)  error  in  the  admission  of  evidence ; 
(3)  error  in  overruling  defendant's  demurrer 
to  the  evidence;  (4)  error  In  the  giving  and 
refusing  of  Instructions;  (5)  error  in  overrul- 
ing motion  for  new  trial.  The  contention 
that  there  was  error  In  the  overruling  of  the 
demurrer  to  the  petition  and  in  permitting 
tlie  Introduction  of  evidence  thereunder  is 
without  merit.  The  evidence  disclosed  that 
the  plainiiff  hank  in  January  or  February, 
3tM>8,  was  closed  for  a  period  of  two  weeks 
by  the  bank  comraissioner  of  Oklahoma ;  that 
there  was  a  shortage  of  $1,100  or  $1,200;  tliat 
this  shortage  was  made  good  by  the  stock- 
holders of  the  bank,  and  the  capital  stock 
reduced  from  $18,000  to  $10,000,  and  the 
Jialary  of  Simms  was  reduced  from  $100  to 
$75  a  month.  There  is  no  testimony,  how- 
ever, to  show  that  Simms  was  In  any  way 
responsible  for  this  shortage;  while,  on  the 
other  hand,  the  evidence  tends  to  show 
that  it  was  occasioned  by  the  defalcation  of 
another  employ^.  No  notice  of  the  fact  of  the 
closing  of  the  bank,  of  the  shortage,  the  re- 
duction of  its  capital  stock,  or  the  reduction 
of  the  salary  of  SImms  was  given  to  defend- 
ant. 

The  indemnity  bond  in  question  was  ex- 
tended twice  for  a  period  of  one  year  upon 
the  execution  by  the  bank  of  a  certificate  or 
application  In  the  followlug  language ; 

"To  The  United  States  Fidelity  &  Guaran- 
ty Company ;  This  is  to  certify  that  the  books 
and  accounts  of  Mr,  Wm.  H.  iSimms  were  exam- 
ined by  us  from  time  to  time  in  the  regular 
course  of  business,  and  we  found  them  correct 
in  every  respect,  all  moneys  or  property  in  his 
control  or  custody  being  accounted  for,  with 
proper  securities  and  funds  on  hand  to  balance 


his  accounts,  and  be  Is  not  now  In  default  He 
has  performed  his  dnties  in  an  acceptable  and 
satisfactory  manner,  and  no  change  has  occur- 
red in  the  terms  or  conditions  of  his  employ- 
ment as  specified  by  us  when  the  bond  was  ex< 
ecuted." 

It  is  contended  by  defendant  that  the 
answers  to  the  questions  contained  In  the 
original  application  for  the  bond  and  the 
subsequent  certificate  upon  which  the  renew- 
als and  continuation  thereof  were  secured 
are  statementa  which  must  be  absolutely  true 
and  literally  complied  with,  and  If  the  same 
are  found  to  be  untrue  In  any  respect,  or  If 
there  has  been  a  failure  to  comply  there- 
with in  any  particular,  however  immaterial, 
such  will  constitute -a  breach  of  express  war- 
ranty and  avoid  the  bond.  It  is  urged  that 
the  reduction  In  the  salary  of  Simms  aa  cash- 
ier from  $1,200  a  year  to  $75  per  month  Is 
such  breach  of  warranty  as  will  relieve  de- 
fendant of  any  liability  under  the  terms  of 
its  contract  It  will  be  noted  that  at  the 
time  this  representation  was  made  the  plain- 
tiff had  not  engaged  in  the  banking  business, 
and  the  most  that  can  be  said  of  such  state- 
ment Is  that  It  was  a  representation  as  to 
the  Intention  of  those  having  the  manage- 
ment and  control  of  the  Institution  to  pay 
him  the  sum  of  $1,200  a  year.  Failure  lit- 
erally to  comply  with  this  representation 
could  in  no  way  affect  the  defendant  or 
cause  any  liability  to  arise  upon  Its  bond. 
The  bank  did  not  warrant  that  it  would  con- 
tinue to  pay  to  its  cashier  $1,200  a  year  so 
long  as  he  remained  In  that  position.  The 
inquiry  In  the  application  Is,  "And  what  sal- 
ary does  he  receive?"  and  the  answer, 
"Twelve  hundred  dollars."  The  record  shows 
that  at  the  time  of  the  opening  of  the  bank, 
and  for  months  thereafter,  that  Simms  re- 
ceived bis  salary  at  the  rate  of  $14200  a  year. 
This  representation,  therefor^  was  literally 
true. 

The  evidence  disclosed  that  after  tbe  bank 
was  taken  over  by  the  bank  commissioner  of 
Oklahoma  and  reopeued  that  tiie  books  and 
accounts  kept  by  Simms,  as  cashier,  were  not 
es:amlned  monthly,  but  at  periods  of  longer 
duration,  and  in  the  regular  course  of  busi- 
ness. It  Is  also  shown  that  the  officers  and 
directors  ot  tbe  bank  who  examined  such 
books  and  accounts  were  not  expert  account- 
ants, and,  perhaps,  for  lack  of  education  and 
experience  in  tbe  banking  business,  not  quali- 
fied to  make  a  thorough  examination  and  as* 
certain  and  report  the  true  condition  of  its 
affairs.  The  testimony  shows  that  all  tbe 
stockholders,  officers,  and  employte  of  the 
plaintiff  bank  were  negroes. 

[11  It  is  contended  tiiat  tiie  representatlona 
made  by  the  bank  to  secure  the  renewal  and 
continuation  of  the  bond:  "That  the  books 
and  accounts  of  Mr.  Wm.  H.  Simms  were 
examined  by  us  from  time  to  time  in  the 
regular  course  of  business,  and  we  found 
them  correct  in  every  respect  all  moneys  or 
property  in  his  control  or  custody  being  ac- 
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counted  (or,  with  proper  securities  and  funds 
on  hand  to  balance  hla  accounts,  and  he  la 
not  now  In  default  He  has  performed  his 
duties  In  an  acceptable  and  satisfactory 
manner,  and  no  change  has  occurred  in  the 
terms  or  omdittons  of  his  employment  as 
specified  by  ua  when  the  bond  was  executed" 
— ^were  false,  and  constituted  a  brea<^  of  the 
express  warranUea  to  such  an  extent  as  to 
render  the  bond  void.  Defendant  claims 
that,  under  the  terms  of  Its  cootiact,  U  was 
entitled  to  an  examination  of  the  boo^  and 
accounts  of  Slnuns  monthly  and  by  persons 
with  knowledge  of  the  banking  business  and 
competent  in  every  respect  to  intelligently 
and  accuratdy  examine  the  same  and  make 
full  report  thereof.  The  first  renewal  cer- 
tificate was  dated  on  the  6th  day  of  October, 
1908,  and  the  second  In  1009,  and  in  each  of 
tiiose  certlflcates  is  the  statement  by  the 
bank  tliat  the  books,  and  accounts  of  Slmms 
were  examined  from  time  to  time  In  the  reg- 
ular course  of  business.  That  such  books 
and  accounts  were  examined  is  supported  by 
the  evidence  and  found  to  be  true  by  the 
jury.  It  was  upon  these  certificates  that  the 
bond  was  renewed  and  continued  In  force; 
and  upon  such  representations  made  in  such 
certificates  considered  as  warranties  the  de- 
fendant mast  have  relied  in  renewing  and 
continuing  its  obligation.  If  it  bad  desired 
a  more  frequent  examination,  it  had  the  pow- 
er to  require  the  same;  but,  having  con- 
tinued Its  bond  from  time  to  time  upon  said 
representations  and  for  the  consideration 
paid  by  the  bank.  It  Is  now  estopped  to  deny 
liability  on  the  ground  that  the  examinations 
ijt-ere  made  at  periods  more  extended  than 
those  originally  contemplated. 

12]  As  to  its  contention  that  It  was  ei^ltled 
to  an  examination  by  others  than  the  officers 
of  said  bank  who  constituted  its  executive 
committee,  who  are  referred  to  in  the  brief  as 
*ignorant  and  Incomiwtent  negroes,"  It  may 
be  said  that  they  were  the  persons  with 
whom  defendant  contracted  in  tlie  first  in- 
Btance,  and  it  most  be  charged  with  a 
knowledge  of  their  race,  their  Intelligence 
and  business  capacity.  The  fact  is  notorious 
that  Boley  la  a  negro  town  in  which  no  white 
man  has  ever  lived  or  desired  to  live.  It  is 
not  alleged  nor  attempted  to  be  proved  that 
defendant  was  induced  to  enter  into  the  con- 
tract In  question  by  reason  of  any  fraud  or 
mlsrcprefjentation  as  to  the  character  or  col- 
or of  the  other  parties  to  the  contract. 

In  American  Bonding  Co.  of  Baltimore  t. 
Morrow,  80  Ark.  49,  98  S.  W.  613,  117  Am. 
St.  Rep.  72,  it  was  said: 

"The  terms  of  the  bond  and  the  alleged  war- 
ranty io  the  application  do  not  call  for  an  ex- 
amination to  be  made  by  a  committee  of  expert 
accountants.  It  waa  only  provided  that  the 
examinatifm  should  be  made  by  the  auditing 
committee  ot  the  bank  directors.  This  provi- 
sion contemplating  no  more  than  just  what  was 
done— an  examination  by  a  committee  of  men 
selected  from  the  ordinary  baslneBs  avocations. 


reasonably  capable  of  comprehendinir  the  con- 
dition at  the  accounts  of  tlie  bank." 

In  the  instant  case,  the  officers  of  the  babk 
in  a  short  time  after  the  embezzlements  by 
their  cashier  occurred  did  discover  the  same. 
Up  to  that  time-  in  this,  as  In  other  cases  of 
a  like  nature,  the  employe  had  concealed  bis 
embezzlements,  and  the  fact  that  the  bank 
officials  did  not  Immediately  discover  that 
the  institution  was  being  robbed  is  not  a 
fact,  in  itself,  sufficient  upon  which  to  predi- 
cate the  contention  that  they  failed  in  the 
performance  of  their  duty  in  examining  his 
books  and  accounts,  amounting  to  a  breach  of 
their  alleged  warranty  in  this  regard. 

"An  employer  would  need  no  insurance  against 
that  close  and  relentless  vigilance  which  makes 
stealing  impoesiUe."  Guarantee  Go.  v.  Mechan- 
ic's Bank,  80  Fed.  766,  26  C.  C.  A.  146. 

In  Guthrie  National  Bank  v.  Fidelity  * 
Deposit  Co.  of  Md.,  14  Okl.  630,  70  I'uc.  102, 
it  was  said: 

"It  is  true  that  the  bank  could  have  diecov- 
ered  Philiipa'  shortage  if  It  had  checked  up  the 
books  of  the  bank  with  that  object  in  view; 
but  the  suspicion  of  the  oflScers  of  the  bank  had 
never  been  aroused.  The  books  were  checked 
up  in  the  ordinary  course  of  business,  as  such 
books  usually  are,  and  the  bank  had  a  right  to 
assume  that  his  accounts  were  kept  correctly,  in 
the  absence  of  some  fact  tending  to  arouse  sus- 
pidoD  that  would  he  attffidat  to  put  it  upon  in- 
quiry." 

An  examinatimi  of  the  entire  record  con- 
vinces us  that  there  was  no  error  affecting 
the  substantial  rights  of  defendant  commit- 
ted by  the  court  In  the  reception  or  rejection 
of  the  evidence. 

The  judgment  of  the  trial  court  Is  aflSlrmed. 
All  the  Justices  concur,  except  KANE,  0.  J., 
absent  and  not  participating. 


KNID  CITY  BY,  OO.  t.  OXTT  OF  JCNID. 

(No.  2990.) 

(Suprone  Court  of  Oklahoma.    Nov.  24,  1914.) 

(Synabu$  iy  the  Court.) 

1.  Pleauino  (S  404*)--RtJUWQ9  ON  Plead- 
mas— Waivgb  of  £}RB(m— SUBUisnon-  on 
AoBEEo  Statement. 

Defendant  filed  its  motion  to  require  plain- 
tiff to  separately  state  and  number  Its  causes  of 
action,  and  to  require  plaintiff  to  elect  whether 
it  stood  upon  its  right  of  action  at  law,  or  right 
of  action  in  equity,  which  motion  was  over- 
ruled. Subsequently  defendant  filed  a  demurrer 
to  plaintiff's  petition,  which  was  overruled. 
Thereafter  said  cause  was  submitted  and  tried 
npon  an  agreed  statement  of  fiacta.  Held,  the 
agreed  statement  of  facts  superseded  the  plead- 
ings; and  if  any  error  was  committed  by  the 
court  in  its  ruling  on  the  suflBciency  of  the 
pleadings,  the  same  was  wafved  by  the  parties 
submitting  said  cause  upon  an  agreed  statement 
of  facts. 

{Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  IS  1348-1354;  Dec.  Dig.  |  404.*] 

2.  OowarrrruTiONAL  Law  <K  101,  134*)— IK- 

PAIBMKKT  or  CONTBACT  —  VBaTED  jRlOHTS  — 

Stbbkt  Railway  Fbanchisb. 

Under  sections  1406, 1409,  and  1410,  Comp. 
Laws  1909,  the  city  of  Bnid  was  authorized  to 
grant  the  franchise  in  question  to  defendant  for 
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tiie  constrnctioD  of  a  cftrtain  itreat  railway. 
The  provision  of  the  fraDcbise,  in  so  far  as  ma- 
terial here.  i«  as  follows:  "And  whenever  tiie 
■aid  dtj  ox  Enid  sliall  hereafter  pare  or  tepave 
any  streets  upon  whl^  said  lines  of  street  rail- 
ways are  constrocted,  it  shall  be  the  duty  of  the 
said  grantee,  his  successors  and  asBigns,  to  con- 
struct or  pay  the  cost  of  construction  of  the 
total  width  in  area  along  the  streets  so  occnpled, 
or  six  and  two-thirds  feet  for  each  track  occnpy- 
inz  such  street;  and  where  double  tracks  are 
laid  upon  any  street,  said  grantee,  his  successors 
or  assigns,  shall  pave  between  said  tracks,  ac- 
cording to  specifications  adopted  by  said  coun- 
cil." The  sud  franchise  was  accepted,  the  line 
of  railway  constructed  thereunder,  and  all  the 
rights  of  the  parties  were  fixed  prior  to  state- 
hood. ZTeZiI,  that  said  franchise,  when  accepted, 
constituted  a  valid  contract  between  the  city  of 
RniA  and  defendant,  the  impairment  of  which  by 
the  state  or  the  city  of  Enid  is  prohibited  )^ 
section  10,  article  1,  of  the  Ckmstltntlon  of  the 
United  States.  Held,  farther,  that  section  610, 
Rev.  Laws  1910,  should  not  be  given  a  retroac- 
tive effect,  so  as  to  destroy  vested  rights,  or  so 
as  to  have  the  effect  of  impairing  the  obligationfl 
of  contracts;  that  the  ordinance  of  the  city  ot 
E^id,  passed  in  pureuance  thereof,  imposing 
other  burdens  on  defendant  and  requiring  it  to 
pave  29  inches  in  addition  to  the  amount  it 
agreed  to  pave  under  sold  contract,  is  invalid* 
so  for  as  it  affects  the  rights  of  defendant  un* 
der  said  contract 

[Ed.  Note.— For  other  casea,  ■••  Coiutttn- 
tional  Law,  Cent.  Dig.  ||  209-211.  944 ',  Dec. 
Dig.  SI  101,  134.»] 

S.  Oon  or  PAVina  —  Judoheitt  AOAnmr 
Stbbet  Ratlwat  Cokpant. 

The  judgment  of  the  trial  court  finding  in 
&Tor  ot  the  city  of  Enid  against  defendant  for 
the  cost  of  paving  18  inches  in  addituHi  to  that 
which  defendant  agreed  to  pave,  la  erroneous, 
In  that  It  is  omtra^  to  law. 

Bmff  firom  Diatrlct  Court,  Garfield  Coun- 
ty; James  B.  CulUson,  Judge. 

Action  by  the  City  of  Enid  against  the 
Enid  City  Bailway  Company.  Judgment  for 
plaintUF,  and  defendant  brings  error.  Be- 
versed*  witb  direction. 

Gad  Kmse,  of  Enid,  for  plalntUf  in  error. 
A  Ifc  Zlnaer,  of  Enid,  for  defendant  In  error. 

BIDDLE,  J.  This  cause  was  tried  upon 
the  following  agreed  statement  of  facts: 

"It  is  hereby  stipulated  and  agreed  between 
the  parties  hereto  that  tiie  dty  of  Enid  is  a 
city  of  the  first  class  under  the  laws  of  the  then 
temtory,  now  state  of  Oklahoma :  that  the  de- 
fMidant,  the  Enid  City  Railway  Company,  was 
incorporated  under  the  laws  of  the  then  terri- 
tory of  OUahoma  on  the    day  of  Feb- 
ruary, 1907,  and  that  articles  of  incorporation 
were  filed  and  a  charter  issued  by  the  proper 
authorities  of  the  then  territory  ot  Oklahoma, 
under  and  by  virtue  of  article  4  of  chapter  9 
of  Session  Laws  of  1903,  and  that  on  the  4th 
day  of  January,  1907,  the  dty  of  Enid  granted 
Ordinance  No.  42S  to  O.  H.  Rosier  his  suc- 
cessors and  asngns,  for  a  term  ot  00  years,  a 
franchise  on  behalf  of  defendant  company  to  be 
thereafter  incorporated  to  construct  and  main- 
tain an  electric  street  railway  system  and  pow- 
er system  in  the  streets  and  alleys  of  the  city  of 
Enid,  nnder  and  by  virtue  ot  artide  4,  c.  9,  Sess. 
Laws  1903;  that  Ordinance  No.  ^  ot  the 
d^  of  Enid  wu  regularly  passed  and  apioioved 
the  said  dty,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof ;  that  the  defend- 
ant the  Enid  City  Bailway  Company,  is  the 
corporation  that  was  organized  to  construct, 
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operate,  and  maintain  as  the  grantee  in  said 
ordinance  said  system  of  street  railway,  and 
that  said  defendant  the  Enid  City  Railway 
Company,  is  at  this  time,  and  has  at  all  times 
since  the  granting  of  said  frandilse  been,  operat- 
Ing  the  system  of  street  railways  In  the  city  of 
Enid,  OU..  under  said  Ordinance  No.  428,  and 
that  at  other  times,  prior  to  the  time  the  pav- 
ing, set  out  In  the  plaintiff's  petition,  was  eoa- 
traeted  for  and  laid,  the  plaintiff  hod  caused  to 
be  paved  several  other  streets  in  which  defend- 
ant has  its  tracks  and  operates  its  cars,  and 
that  all  such  paving  done  or  caused  to  be  done 
by  the  plaintiff,  pnor  to  the  paving  set  ont  in 
plaintiff^s  petition,  was  done  and  paid  for  in 
accordance  with  said  Ordinance  No.  428,  and 
the  defendant  was  required  to  pave,  or  pay  for, 
9%  feet  only,  for  each  track  and  the  space  be- 
tween the  tracks  where  double  tracks  were  laid 
in  said  streets. 

"It  is  further  agreed  and  stipulated  that  the 
defendant  the  Enid  City  Railway  Company, 
accepted  Ordinance  No.  428,  in' writing,  In  due 
time,  as  reqttired  by  said  ordinance,  and  tliat 
said  defendant  company  expended  lane  sums  of 
money  In  constructing  the  street  railway  sys- 
tem, under  said  ordinance,  and  that  it  has 
maintained  said  street  railway  system  in  accord- 
ance with  said  ordinance,  and  that  all  of  the 
tracks  in  the  streets  along  whidi  the  paving  is 
laid  for  which  plaintiff  brings  this  action,  and 
as  set  out  in  pluntifTs  petitioa,  were  c<Histract- 
ed  and  cars  operated  thereon  prior  to  the  4th 
day  of  July,  1907  ;  that  Ordinance  No.  428,  un- 
der which  the  defendant  company  operates,  has 
not  been  amended,  modified,  or  changed  in  any 
manner  by  the  dty  ot  Enid,  except  in  so  Car  as 
the  ordinance  to  pave  the  additional  18  indies 
set  out  in  plaintiff's  petition  might  modify  the 
same,  said  ordinance  being  passed  over  and 
against  the  ob]ecti«i  ot  the  defendant 

"It  Is  also  aireed  that  the  plaiatiiL  the  dty 
ot  Enid,  served  notice  upon  the  defradant  com- 
pany to  pave  between  the  tracks  upon  the 
streets  set  out  in  plaintiff's  petition  and  two  feet 
on  the  ontdde  thereof,  and  that  the  defendant, 
the  Ekiid  City  Bailway  Company,  served  a  no- 
tice in  writing  upon  the  proper  officer  of  the 
dty  ot  Enid,  the  plaintiff,  that  it  objected  to 
paving  more  than  6^  feet  for  eadi  track,  and 
that  it  elected  to  do  its  own  paving,  as  provided 
by  the  ordinance  granting  a  franchise  to  the  de- 
fendant company,  to  wit.  Ordinance  No.  ^8. 

"It  is  further  stipulated  and  agreed  that  the 
dty  of  Enid  at  the  time  of  passing  the  ordinance 
requiring  the  Enid  City  Bailway  Company  to 

Save  the  additional  two  feet  which  Is  Ordinance 
To.  696,  and  made  a  part  hereof,  had  taken 
necessary  steps  required  by  law  to  cause  to  be 
paved,  graded,  curbed,  guttered,  and  drained 
that  part  of  Grand  avenue  and  Walnut  street 
in  said  dty  described  in  plaintiff's  petition ;  and 
that  snch  streets  have  been  so  paved,  graded, 

Sttered,  and  drained ;  and  that  the  Enid  City 
Lilway  Company,  the  defendant  in  this  action, 
paved,  at  its  own  cost  and  furnished  all  the 
material  therefor,  6%  feet  for  each  track  and 
the  space  between  the  tracks  where  double 
tracks  were  laid  in  said  streets,  as  required  by 
Ordinance  Mo.  428;  and  that  the  city  of  Enid 
paved  the  balance,  to  wit,  including  the  13  Indi- 
es as  set  out  in  plaintiff's  petition,  oa  the 
outside  of  each  rail  by  a  contract  let  to  the 
Warner-Quinlan  Paving  Company;  and  that 
the  dty  has  charged  the  costs  of  tlie  same  to 
the  Enid  City  Bailway  Company,  wblA  it  is 
sed^ing  to  recover  in  this  action ;  and  that  the 
amount  thereof  is  $1,407.28;  that  demand  for 
the  $1,407.28  has  oeen  made  by  the  dty  oi 
Enid  upon  the  Enid  City  Railway  Company; 
and  that  such  amount  or  any  part  thereof,  has 
not  been  paid ;  that  aill  of  the  acts  done  by  the 
dty  of  £mid  in  regard  to  the  paving  of  die 
streets  mentioned  and  set  out  in  plaintiff's  pe- 
tition were  had  and  done  since  toe  act  of  the 
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Legislature  wM  paiied.  AtM  IT,  1906,  and 

since  September  2a,  1908,  wbcn  Uw  Snt  molu^ 
tlon  waa  passed. 
"[Signed]     COws.  A.  HdseU, 

"GitT  Attotney. 
"Oul  Knm, 

"Attorney  for  Defendant" 

nimt  put  <rt  Ordliuuue  ^  lien  tardveH 
Is  as  follows: 

"And  wbenenr  tiie  said  dty  of  Bnld  shall 
hereafter  pave  or  repaTS  any  streets  npon  which 
said  lines  of  street  railways  are  coDStracted,  It 
shall  be  the  du^  of  the  said  grantee,  bis  snc- 
oessors  and  assigns,  to  construct  or  pay  the 
cost  of  constructfoQ  of  the  total  width  in  area 
along  the  streets  so  occaided,  or  su  and  two- 
thirds  feet  for  each  track  occupying  such  street ; 
and  wiiere  double  tracks  are  laid  upon  any 
street,  said  grantee,  his  snccessors  or  anlgns, 
shall  pave  between  said  tracks,  aooordlag  to 
speciflcatlons  adopted  by  said  conndL" 

PUdntUC  In  ttior  relies  opon  the  following 
asBtgnmcDtg  of  error:  (1)  The  coart  erred  in 
OTerinUnE  defoidant's .  motion  to  reiiutte 
plaintiff  to  separately  state  and  nnmbor  Its 
several  causes  of  action  and  to  require 
Uie  plaintiff  to  elect  whether  It  stands  upon 
Ita  right  of  action  at  law,  or  npon  Its  rlsbt 
of  action  in  eaolty ;  (?)  the  court  erred  in 
overruling  defendant's  demurrer  to  plaintiff's 
petltl<Hi ;  (3)  the  Judgment  of  the  court  Is  con- 
trary to' the  evidence;  (4)  the  Jndgmoit  of 
tJie  court  Is  contrary  to  law ;  (S)  the  bourt  er^ 
rad  in  overruling  d^eodant's  motlfflL  for  a 
new  trial ;  (6)  error  of  law  occurring  at  the 
trial  and  exc^ited  to  by  defendant;  (7)  the 
court  erred  in  rendering  Judgment  against 
defendant  The  matters  included  In  the 
eighth,  ninth,  tenth,  and  eleventh  asslgn- 
mentfl  are  covered  by  the  fourth,  flfth.  and 
aev^th,  and  It  is  not  necessary  to  set  them 
oat. 

[1}  Ttsia  agreed  stotement  of  &cts  npon 
wbSdi  Oils  cause  was  tried  superseded  the 
pleadings,  and  any  defects  in  the  pleadlnea 
or  any  &em  relating  to  any  ruling  of  tbe 
court  In  passing  upon  the  snffldeaf^  of  same, 
was.  immaterial  and  harmless;  benoe  we 
need  not  notice  further  assignments  1  and  2. 
31  Cyc.  724. 

[2J  The  only  question  remaining  to  be  de- 
termined, discussed  under  assignments  oi  er- 
ror from  8  to  10  Inclusive,  and  briefly  stated, 
is  whether  or  not  the  act  of  the  ILeglslatiire 
of  1908  (Laws  1907-1908,  c.  10),  and  City  Or- 
dinance No.  69G  of  the  dty  of  Snid,  passed 
in  pursuance  thereof,  are  valid,  so  far  as  ap- 
plied to  the  property  of  plaintiff  in  error 
here  involved.  It  la  counsel's  contention 
that  under  sections  1406,  1409,  and  1410, 
Oomp.  Laws  1909,  the  city  of  Enid  was  au- 
thorized to  enter  into  a  contract  to  grant 
certain  franchises,  rights,  and  privileges  to 
plaintiff  In  error;  that  In  pursuance  to  said 
provisions  of  the  statute,  the  dty  of  Bnld 
did,  by  virtue  of  Ordinance  No.  428,  enter 
into  a  ccmtract  with  plaintiff  in  error,  where- 
by plaintiff  Id  error  was  required  to  pave 
only  the  total  width  in  area  along  the  street 
so  occupied  by  it,  or  6%  feet  for  each  tracA 
occupying  such  street;  that  such,  franchise, 


under  the  law,  Is  a  valid  contract  between 
plaintiff  in  «ror  and  the  dty  of  Btnld;  laiat 
the  act  of  the  Leglalature  of  1908,  supra,  re- 
auixteg  Oie  dtj  of  Bnid  to  charge  plaintiff  In 
error  the  cost  of  paving  6%  Indhea  addltluial 
on  either  side  ot  said  railway  track,  making 
In  all  26  IncheB,  la  In  OQnlUet  with  section  IC^ 
artlde  1,  of  the  Constitution  of  the  United 
States,  prohibiting  the  state  from  Impair- 
ing the  obligation  of  contracts,  and  also, 
that  it  is  In  confltet  wltii  artlde  5  of  thet 
amendments  to  the  ConsUtutlcm  of  the  United 
Stotes,  whidi  Is  an  Inhibition  upon  tho  states 
fron  taking  mtvato  pnmerty  without  due 
process  of  law,  or  from  taking  private  prop- 
erty for  public  use  without  reasonable  com- 
pensation. Defendant  in  error  contends  tiiat 
on  the  date  of  tin  Incorporation  of  plaintiff 
and  on  the  date  the  franchise  waa  granted 
to  plaintiff  In  error,  section  932,  WUson's  Bev. 
ie  Ann.  Statutes  (section  12S6,  Oom|h  Laws 
1909)  was  In  fon»,  whldi  aectkm  provides: 

"E^ery  grant  of  corporate  power  is  subject  to 
alteration,  snspension  or  repeal,  at  the  discre- 
tion of  the  Legislature." 

It  is  further  contended  that  under  section 
1340,  Comp.  Laws  190^  which  provides  that 
"the  Legislature  may  at  all  times  amend  this 
chapter,  or  any  aitlde  or  section  thereof" 
that  tiie  state  thereby  reserved  the  right  to 
amend  or  alter  or  suspend  any  charter  or 
article  of  Incorporation,  and  that  it  may  be 
done  without  violating  the  pro  visions  of  the 
United  States  Constitution,  as  contended  by 
plaintiff  In  error.  Defendant  In  error  fur- 
ther relies  upon  the  rule  laid  down  by  this 
court  in  the  case  of  Oklahoma  City  v.  ^ilelds 
et  al.,  22  Okl.  266,  100  Pac.  6C9,  and  con- 
tends that  the  txAata  decided  in  that  case  are 
couduslve  against  plaintiff  In  error  upon 
every  point  raised  baft  It  must  be  kept  in 
mind  that  this  contract  was  entered  into  pri- 
or to  the  adoption  of  our  Constitution,  and 
that  the  reserved  power  therein  is  not  awU- 
cnble  or  Involved  here.  ' 

Under  the  powers  reserved  by  sections  1256 
and  1340^  Comp.  Laws  190^  the  stete  is  nur 
doubtedly  authorised  to  alter,  suspend,  or 
repeal  any  grant  of  corporate  power,  and 
may  likewise  amend  the  diarter  relative  to 
corporations  whenever  and  in  such  manner 
as  it  may  dean  conslstait  wltii  the  powers 
granted  under  the  Constitution,  and  when 
not  liusmslBtait  With  the  provisions  of  the 
Constitution  of  the  United  States.  Tbe  rii^it 
to  ezerdse  this  powra  reserved  to  the  stete, 
we  understand.  Is  not  controverted  by  plain- 
tiff 1a  emr.  Tbere  is  a  marked  distinction 
In  the  state  conrdslng  ite  rights  under  sections 
12S6  and  1840;  supra,  and  In  an  attempt  to 
abrogate  m  Impair  vested  rights,  growing 
out  of  contractual  relations.  Or,  to  state  It 
in  another  way:  Hiere  la  a  Mrlde  difference 
In  the  power  of  the  state  to  r^>eal,  suspend, 
or  amend  authoritr  granted  to  a  corporation 
by  .virtue  of  Its  reserved  power,  and  In  Im- 
pairing or  destroying  r^hts  growing  out  of 
a  contract  entered.  Into  by  the  onporatton 
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wHh  a  municipality  or  an  Indlvtdoftl.  The 
sttite  has  not  reserved  the  power  to  abrogate 
or  Impair  a  contract,  entered  into  by  and 
between  tbe  munldpality  and  plaintiff  In  er- 
ror, and  bence  the  zeroise  of  ancb  power  la 
prohibited  tly  the  ConsUtntlon  of  the  United 
States  as  an  Impairment  of  the  obligation  of 
a  contract  The  power  of  the  Territorial 
Legislature  to  authorize  the  dty  of  Enid  to 
pass  the  ordinance  in  controversy,  or  to  enter 
Into  tbe  contract  under  consideration,  la  not 
questioned;  neither  is  It  questioned  that  the 
legislature  did  ^tedflcally  authorize  said 
dty  to  pass  sndh  ordinance  and  to  ^ter  into 
said  contract.  Section  1409,  Comp.  liaws 
1909,  provides: 

"Such  corporfltiona  in  addition  to  the  powerg 
exercised  by  railroad  corporations  generally, 
may,  with  tbe  consent  of  the  authorities  of  any 
city  or  tovn  in  the  state  of  Oklahoma  located 
upon  or  along  its  lines,  coustrut-t  synteni  of 
street  railways'  upon  such  streets  and  upon 
such  terms  and  conditions  as  may  be  agreed  up* 
on  between  such  corporations  and  such  city  or 
town,  •  •  •  or  such  railways  or  such  cor- 
poration may  also  acquire  by  purchase  or  con- 
solidation,  plants,  fpaiichtties,  contracts,,  good 
will  and  other  property  of  any  existing  street 
railway  or  lighting  comptny." 

Under  this  section,  It  cannot  be  doubted 
that  the  city  of  Enid  was  authorized  to  pass 
the  ordinance  in  question.  That  such  ordi- 
nance, when  accepted  by  plaintiff  in  error, 
tbe  terms  and  conditions  thereof  complied 
with,  and  the  street  railway  lines  construct- 
ed thereunder,  constitutes  a  valid  contract 
must  be  admitted.  City  of  Chicago  v.  Shel- 
don, 9  Wall.  50,  19  L.  Ed.  594;  Ry.  Co.  v. 
City  of  Savannah  (C.  C.)  30  Fed.  G4«;  State 
V.  Ry.  Co.,  85  Mo.  263,  55  Am.  Rep.  301 ; 
District  of  Columbia  v.  Ry.  Co.,  4  Am.  & 
Eng.  R.  R.  Cos.  174;  Farrar  t.  City  of  St. 
Louis,  80  Mo.  379;  New  Orleans  Gaslight 
Co.  v.  Louisiana  Ught  Co.,  115  U.  S-  600,  6 
Sup.  Ct.  202,  29  L.  Ed.  616;  Greenwood  r. 
Freight  Co.,  105  U.  S.  13,  26  L.  Ed.  961 ;  New 
Jersey  v.  Yard,  95  U.  S.  104,  24  L  Ed.  352. 

In  tbe  case  of  Oklahoma  City  v.  Oklahoma 
Street  Ry.  Co.,  20  Okl.  1,  93  Pac.  48,  16  L. 
R.  A.  (N.  S.)  651,  this  court,  speaking  through 
Chief  Justice  TVlIUama,  stated: 

"We  are  of  the  opinion  that  this  contract 
which  existed  between  Oklahoma  City,  the  re- 
lator iiereln,  and  tbe  Oklahoma  Railway  Com- 
pany, the  respondent  herein,  was  not  on^  a 
valid  contract  prior  to  the  adoption  of  this  Con- 
stitution, but  is  also  now  a  valid  contract,  and 
not  in  conflict  with  section  13  of  article  9  of 
said  Constitution,  and  that  the  former  fa  en- 
titled to  the  relief  prayed  for." 

It  is  said,  however,  that  the  contract  in 
question  does  not  expressly  exempt  tbe  street 
railway  company  from  other  burdens;  nei- 
ther did  the  dty  .agree  not  to  impose  other 
bui'dens.  We  do  not  so  construe  the  language 
of  the  ordinance.  Tbe  language  of  the  sec- 
tion of  the  ordinance  quoted  snpra  Is  equiv- 
alent to  saying  that  said  street  railway  shall 
pave  Q%  feet  for  each  track,  anS  wbera  it 
has  double  tracks,  tbe  space  between  such 
tradEB,  mul  do  mon.  •  TbiB  ia  one  of  tiie  con- 


ditions upon  whldt  the  franchise  was  grant- 
ed and  accepted.  The  city,  by  Ordinance  596, 
passed  in  pursuance  to  the  act  of  the  Legis- 
lature of  1908,  has  attempted  to  abrogate 
that  portion  of  the  contract  relative  to  the 
amount  of  paving  required  to  be  done  by 
plaintiff  in  error,  and  has  charged  plaintiff 
In  error  with  the  cost  of  paring  6^  Inches 
additloDal  on  each  side  of  the  track,  or  a 
total  of  13  inches,  without  the  consent  of 
plaintiff  In  error.  The  question  Is:  Is  tbia 
an  impairment  of  the  contract  In  question, 
BO  as  to  be  prohibited  by  the  provisions  of 
the  Constitution  of  the  United  States?  In 
defense  of  the  action  of  the  trial  court  in 
rendering  the  judgment  complained  of,  de- 
fendant In  error  relies  upon  the  opinion  of  this 
court  In  the  case  of  Oklahoma  City  v.  Shields, 
supra.  Ttmt  was  a  case  submitted  to  the  trial 
court  upon  an  agreed  statement  of  facts,  where 
It  was  sought  to  secure  an  adjudication  of  the 
rights  of  the  parties  relative  to  the  aoraunt 
plaintiff  should  pay  for  paring  in  front  of 
certain  lota  and  blocks  In  Oklahoma  City. 
The  street  railway  company  was  not  a  party 
to  that  suit,  and  of  course  Its  lights  could 
not  have  been  directly  adjudicated.  How- 
erer,  the  rights  of  the  street  railv^ay  com- 
pany and  the  construction  of  Its  contract  or 
franchise  were  discussed  as  though  they  were 
directly  involved.  But  the  street  railway 
company  was  not  a  party  to  that  suit,  an^ 
the  Judgment  rendered  therein  could  not  have 
been  enforced  against  it  The  provt^ns  of 
the  franchise  In  diat  case  seem  to  be  in  the 
exact  terms  of  the  franchise  in  the  case  at 
bar;  and  tbe  learned  justice  In  the  opinion 
seems  to  have  treated  the  question  iuvol\*ed 
as  a  general  power  of  the  state  to  collect  gen- 
eral taxes,  and  does  not  seem  to  have  treat- 
ed It  as  a  contractual  relation)  existing  lie- 
tween  the  parties.  We  arrlTo  at  this  con- 
clusion from  the  quotation  taken  by  Justice 
wnilamg  from  the  case  of  the  Union  Pas- 
senger Railway  Co.  r.  Philadelphia,  101  V. 
S.  S28,  25  L.  Ed.  912,  as  follows: 

"Stipulations,  in  a  statute  of  a  state,  exempt- 
ing certain  proper^,  rights,  or  franchises  from 
taxation,  or  engaging  that  the  same  shall  be 
taxed  on]^  at  a  certam  rate,  if  made  for  a  valu- 
able consideratioa  received  by  tbe  state  whose 
Legislature  enacted  the  stipulation,  is  a  con- 
tract, and  as  such  comes  within  tne  rules  of 
decisioBs  speci^ing  the*  description  of  contracts 
entitled  to  protecaOD  from  oiodification  or  re- 
peal under  uie  guaranty  of  the  tenth  section  of 
the  first  article  of  the  Constitution.  Exemp- 
tions of  the  kind,  however,  are  to  be  strictly 
construed,  the  rule  being  that  tba  right  of  taxa- 
tion exists  unless  the  exemption  is  expressed  in 
clear  and  imamblguous  terms,  and  tbat,  in  or- 
der that  it  may  be  effectnal,  it  must  appear  tbat 
the  contract  was  made  in  consequence  of  some 
beneficial  equivalent  received  by  the  states  It  be- 
ing conceded  that  if  tbe  exemption  was  granted 
only  as  a  privilege,  it  may  be  recalled  at  the 
pleasure  of  tbe  IJegisIatnre.  Cooley.  Const. 
Lim.  (4Ui  Ed.)  342 ;  Cooley,  Tax.  146." 

If  plaintiff  in  error  In  this  case  was  at- 
temptlng  to  escape  its  proportionate  share 
of  taxes  nnder  the  provbdons  ot  the  omtnct 
la  qnestlbnt  tiim  undoubtedly  Che'  flcmtract 
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would  be  DO  protection,  and  tbe  Lefflslatore 
would  not  be  prohibited  by  the  proTlsions  of 
the  federal  Constitution  from  Imposing  such 
taxes,  any  provision  of  the  franchise  to  the 
contrary.  The  dty  would  not  have  been  au- 
thorized under  the  provMons  of  the  law  to 
have  exempted  the  railway  company  from 
paying  ita  proportionate  share  of  taxes;  nei- 
ther would  tbe  Legislature  have  been  au- 
thorized to  delegate  or  bargain  away  its  tax- 
ing power.  Again,  if  the  railway  company 
was  relating  the  state  or  munidpality  In  ex- 
ercising such  reasonable  regulations  under  Its 
police  power,  It  could  not  succesafuUy  do  so. 
This  latter  question  is  similar  to  the  one  In- 
volved in  the  case  of  Pioneer  TeL  ft  Tel.  Co. 
V.  State,  Sa  OkL  724,  127  Pae.  1073,  and  the 
case  of  OklaJioma  Railway  Co.  v.  Powell,  33 
Okl.  737,  127  Pat  1080.  The  auestion  Invcdv- 
ed  in  the  Pioneer  Telephone  ft  Telegraph 
Company  Case,  supra,  was  as  to  tbe  power  of 
the  dty  to  grant  the  provision  of  the  fran- 
chise relied- upon  by  the  company.  This  court 
held  that  the  power  had  not  been  granted  to 
tbe  city  to  authorise  the  grant  of  such  fran- 
chise and  privileges,  and  that  that  part  of 
tbe  franchise  of  the  city  granting  to  the  com- 
pany the  right  to  fix  telephme  rates,  etc., 
was  void.  The  questions  there  Involved  were 
different  from  the  Question  Involved  here, 
and  controlled  by  an  entirely  different  rule 
of  law.  If  the  franchise  in  question  consti- 
tutes a  valid  contract  between  plaintiff  In  er- 
ror and  the  dty  of  Enid — and  we  hold  it 
does—there  can  be  no  question  but  the  subse- 
quent act  of  the  L^ilslature  and  Ordinance 
No.  596  passed  in  pursuance  thereof,  attempt- 
ing tp  compel  said  street  railway  company  to 
pay  for  .additional  paving  other  than  it  con- 
tracted to  pay,  is  an  Infringement  and  im- 
pairment of  its  contract  The  only  question 
now  to  be  d^nnlned  is:  Did  the  Legisla- 
ture,  by  sections  11265  and  1340,  supra,  ve- 
serve  the  right  to  Impose  such  additional  bur- 
dens, or  to  impafr,  the  contract  as  la  attempt- 
ed to  be  done  in, this  case?  We  are  of  tbe 
<Vinion  that  this  qoestlon  most  be  answered 
in  tbe  negatlTft;. 

In  the  cue-of  Oklaboma  GU7  v.  Sblelds,. 
sopsai  tbe  anttaoritlai  quoted  taom  and  relied 
upon  by  tbe  court  do  not  rastain  tbe  cooclo- 
slon  reached,  so  fax  as  the  construction  plac- 
ed upon  the  provisions  of  the  contract  rela- 
tive to  paring,  wlildi  were  Inddenfally  in- 
Tolved  in  that  case.  One  of  the  main  cases 
relied  ODon  was  that  of  fflonx  Oity  Street  Sty, 
Co.  r.  <m  at  Sionz  Qlty,  188  U.  &  106,  11 
Sup.  Ct  226,  84  L.  Ed.  898.  TbAt  case  arose 
in  the  state  et  Iowa,  and  a  toSgaient  was 
rendered  by  the  trial  eoart  la  famr  at  flie 
<Atv  and  affirmed  by  tlie  Sopveme  Oonrt  of 
Iowa,  and  then  reaffirmed  by  tbe  Smnrema 
Court  of  tbe  United  States.  Section  1090  of 
tbd  <3ode  of  Iowa,  wblcb  was  in  foroa  wben 
the  railway  company  vraa  isco^mrated,  pro- 
vided as  follows: 

**nie  arddes  of  IneotporaHon,  by-biwii,  nSm, 
aad  .rdtftiliUlDna  oC  owporadona  ursaflsr  «»■ 


gaoixed  udder  the  provIsiooB  of  this  title,  or 
whose  oi^anizatioD  may  be  adopted  or  amended 
hereunder,  shall  at  all  times  be  subject  to  legis- 
lative control,  and  may  be,  at  any  time,  alter- 
ed, abridged,  or  set  aside  by^  law,  and  every 
franchise  obtained,  used,  or  enjwed  by  Buch  cor- 
poration, may  be  regulated,  withheld,  or  be  sub- 
ject to  conditions  imposed  upon  tbe  enjoyment 
thereof,  whenever  the  General  Assembly  shall 
deem  necessary  for  the  public  good." 

Tbe  Supreme  Court  of  tbe  United  States, 
quoting  tbe  language  of  the  Supreme  Court 
of  Iowa,  stated: 

"The  Supreme  Court  of  Iowa,  in  view  of 
section  lOiXJ,  held  that  the  city  of  Sioux  City, 
by  granting  the  authority  to  constmct  and  oper- 
ate the  railway  on  the  condition  of  paving  be- 
tween the  rails,  did  not  limit  its  authority  to 
make  and  enforce  other  regulations  and  re- 
quirements, as  antliorized  by  section  1090; 
that  although  by  the  contract  the  company 
bound  itself  to  pave  between  the  rails,  the  city 
did  not  bind  itself  not  to  exercise  the  Mithor^ 
ity  conferred  upon  -it'  by  section  1090,  to  im- 
pose other  conditions  upon  the  exercise  .of  tbe 
franchise  of  the  company,  which,  in  the  judg- 
ment of  the  city,  might  be  required  for  the  pub- 
lic good;  and  that  tbe  dty  was  authorized  to 
impose  on  the  company  the  burden  of  the  ad- 
ditional paving  outside  of  the  rails.  •  •  * 
The  company  took  its  franchise  subject  to  such 
legislation  as  the  state  might  enact.    This  is' 

glain  from  the  provision  of  section  1090  of  the 
'ode.  The  company  took  its  charter  subject 
to  the  provisions  of  that  section.  The  General 
Assembly  deemed  it  necessary  for  the  public' 
good  to  require  street  railways  to  pay  the  pav- 
ing of  one  foot  outside  of  the  tracks,  probably^ 
upon  the  view  that  it  was  right  that  they  should 
be  required  to  pave'  that  part  of  the  street' 
wbiob  they  used  almost  exdi^vely.-  Xt.was  j^ot 
in- the  power  of  the  city,  by  any  CQOtra^  with 
.the  company,  to  "deprive  the  Legislature  of  the 
power  01  taxing  the  company.  Union  Pads.  R. 
Go.  V.  PhiUdelpbia,  101  U.  S.  528  [25  L.  d^. 
912]:  gpring  Valley  Waterworks  v.  Schpttlen, 
110  U.  S,  3^  14  Sap.  Gt.  48,  28  Ia  liM..  173j 
Morawets  on  Private  Corporations,  ii  .VMX,. 
1062,  1066,  1085,  1095,  1007.  •  *  •  Under 
section  1000  of  tne  Iowa  Code,  the  Le^statiice 
hsd  the  power  not  only  to  repeal  andtamewl  tbe^ 
articifls  of  inoorporab<»  of  tbe  fXHDpanyi  .but 
to  impose  any  eonditloos  tt^sn' the  OBjoymeot: 
of  its  franchise  which  the'  .€kneral  Assembly 
might  deem  necessary  for '  tbe  public  «ood. 
The  reservation  ef  tiiu  power  ,  was  p-  conditioa 
of  the  grant.  The  dty  council  could  make  .no  - 
arrangement  with  tbe  comt»uiy  wtdcn'  Would  not 
be  subject,  uudu  that  sectian,  to; the. superior 
power  of  the  General  Assctnbly.-  *  P.  .No* 
question  esQ  arise  «s  to  the- baapaiiiment  of  th» 
^ligatitm  of  .a  contract,  vheb  tns-compiuiy.  ae- 
evptei  all  of  its  corporate  powers  subject  to  tbe 
reswed  power  of  tbe  state  to  modify  its  char- 
ter and  to  impose  additional  burdens  upon  the 
enjoyment  of  its  franchise.  Under  the  act  of 
Maim  15,  1884.  it  wna  made  a  condition  of 
the  oojoyment  ox  its  franchise  by  t^e  company 
that,  waen  the  dty  should  detemiine  tb4t  tbe 
streets  should  be  paved,  the  company  should 
bear  a  certain  portion  of  the  cost  thereof ;  aad 
any  prior  contract  between  the  company  aad  tbe 
city  In  regard  to  paving  was  subject  to  the  pre- 
visiQUS  o{  section  ^090  of  tbe  Code." 

It  will  be  seen,  under  the  Iowa  ,statut^  it 
not  only  reserved  the  power  to  alter,  atpendt 
or  repeal  tbe  <^rter  of  tbe  company,  but  also; 
tbe  pow:er  to  regulate,  withhold,  or  to  sub- 
ject conditions  imposed  upon,  the  enjoyment 
of  every  franchise  granted  to  any  such  cor-, 
potation  by  virtue  of  its  charter. 

Coming  directly  to  Ibe  point  inyolTed  here, 
tbe  autboxtti^  relied  vpoa  by  pbUntlfl  in  er^ 
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ror  can  be  dLBUngnlBhed  from  tbe  cases  dted 
and  quoted  from  by  this  court  In  tbe  case  of 
Oklahoma  City  t.  Shields,  supra. 

In  the  case  of  Omaha  Water  Co.  t.  Omaha, 
147  Fed.  1,  77  C.  0.  A.  267,  13  L.  R.  A.  (N. 
S.)  736,  8  Ann.  Gas.  614,  Involving  an  act  of 
the  Nebraska  Legislature,  wherein  It  was  pro- 
vided: 

"And  the  mayor  and  council  of  each  city  creat- 
ed and  governed  by  said  act  *  *  •  aball 
have  power  to  *  *  *  maintain  waterworks 
on  each  terms  and  under  such  regulations  as 
may  be  agreed  on." 

The  first  paragraiA  at  the  ayUabns  in  that 

case  reads: 

"The  Legislature  empowered  the  city  of  Oma- 
ha to  contract  with  individuala  or  corporations 
for  the  coDBtructioa  and  maintenance  of  water? 
works  'on  luch  terms  and  under  such  rela- 
tions as  may  be  agreed  on.'  The  city  by  ordi- 
nance offered  the  contract  for  the  construction 
of  the  works  and  ttieir  operation  for  25  years 
to  the  lowest  bidder  on  condition  that  he  would 
first  accept  the  terms  of  the  ordinance,  which 
provided  that  the  contractor  should  furnish  wa- 
ter to  private  consumers  dnriug  tbe  term  at 
such  prices  as  the  contractor  and  tbe  conaum- 
exs  should  agree  npout  not  exceeding  certain 
specified  rates.  The  contractor  accepted  the  or- 
dinance and  bis  assigns  constructed  tbe  water- 
works and  operated  them  for  20  years.  The 
water  board  of  the  cit^  ordered  the  rates  re- 
duced below  those  speafied  in  the  ordinance. 
Held,  the  accepted  ordinance  was  a  contract,  the 
ord6r  of  the  water  hoard  impaired  its  obliga- 
tion, and  the  water  company  was  entitled  to  an 
injunction  to  restrain  its  execution." 

In  the  case  of  Coast-Une  R.  Co.  v.  City  of 
Savannah  (0.  G.)  80  Fed.  646,  It  was  said  in 
tbe  first  paragraph  of  the  syllabus: 

"A  city  ordinance,  authorizing  the  cooBtrnc- 
tion  of  a  street  railwsy,  containuig,  with  many 
other  mutual  stipulations,  this  cuiuse,  'in  the 
event  of  the  paving  hy  the  city  of  the  whole  or 
sny  portion  of  the  street  need  by  said  railway 
company,  the  portion  of  the  track  between  tbe 
rails  shall  he  paved  and  kept  in  good  order  snd 
thorough  repair  by  the  company  at  its  own  ex- 
pense and  cost,'  which  stipulations  are  assent- 
ed to  by  the  railway  company,  and  the  railway 
constructed  thereunder,  is  a  contract  between 
the  city  and  flie  railway  company." 

And  In  the  body  of  tiie  opinion,  it  Is  said: 
"Thie  was  the  limit  of  tbe  paving  to  be  done 
by  the  company.  'Expressio  unlus  est  exclnsio 
alterius.'  "rhis  maxim  is  never  more  applicable 
than  when  applied  to  the  interpretation  of  a 
statute.  In  construing  this  contract,  it  Is  the 
necessary  presumption  that  the  railroad  com- 
pany agreed.  In  consideration  of  tbe  privileges 
granted  it  by  tbe  dty,  to  pave  between  its 
tracks,  and  no  more;  and  this  obligation  is  as 
binding  on  the  city  ss  it  is  on  the  company. 
Therefore,  a  subsequent  act  of  the  Legislature, 
requiring  it  to  pave  a  lateral  addition  of  six 
feet,  bears  on  the  contract  to  the  advantage  of 
the  city,  and  to  the  injury  of  the  company,  and 
impairs  the  obligation.' " 

In  the  case  of  City  of  Chicago  t.  Sheldon, 
76  V.  8.  (9  Wall.)  50,  19  L.  Ed.  694,  the  pro- 
vision of  the  chATter  Involved  was  aa  fol- 
lows: 

'*The  said  company  shall,  as  respects  the  grad- 
ing, paving,  macadamiziog,  filling,  or  planktng 
of  the  streets,  *  *  *  upon  which  they  shall 
c<mstruct  tbeir  said  railways,  or  anjr  of  them, 
keep  eight  feet  in  width  along  the  Ime  of  said 
railway  on  aU  the  streets  whenever  one  track 
is  coastrneted,  ud  slxteea  feet  la  width  alwig 
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the  line  of  said  railway  [on  all  streets]  where 
two  tracks  are  constructed,  in  good  repair  and 
condition  during  all  the  time  to  which  tne  privi- 
leges hereby  granted  to  said  company  shall  ex- 
tend." 

Thereafter,  the  dty  attempted  to  charge 
the  street  railway  company  with  addltlooal 
paving.   The  Supreme  Court  said: 

"Now,  it  is  quite  clear  that  the  above  recitals 
embrace  the  whole  subject  of  improvements  of 
the  streets,  and  that  it  was  present  to  the  mmds 
of  the  parties  when  entering  into  the  stipula- 
tion respecting  repairs  that  followed.  And 
this  being  so.  it  is  difficult  to  deny  but  that  these 
stipulations  were  made  as  fixing  the  prcHtortim 
or  share  of  these  general  improreiiMnts  whidi 
should  be  imposed  on  the  company." 

It  was  farther  said  in  the  syllabus: 

"Where  a  contract  is  valid  at  the  time,  by  the 
laws  of  the  state,  its  Legislature  cannot  pass 
an  act  impairiDg  its  obligation,  nor  can  any  de- 
cision of  Its  court  have  that  effect" 

See,  also,  Indianapolis  E.  By.  Co.  v.  Town 
of  Newcastle,  43  Ind.  App.  467,  87  N.  E.  1067; 
Village  of  Madison  v.  Alton,  G.  &  S.  T.  L. 
Tractlwi  Co.,  235  lU.  346,  86  N.  K.  596;  West- 
em  Pav.  &  Supply  Co.  t.  Citizens'  Street  By. 
Co..  128  Ind.  625,  26  N.  B.  188.  28  N.  B.  88. 
10  L.  R.  A.  770,  25  Am.  St.  Rep.  462. 

In  the  case  of  City  of  Minneapolis  v.  Min- 
neapolis Street  Ry.  Ca,  218  U.  S.  417,  30  Sup. 
Ct  118,  54  L.  Ed.  259,  the  provision  of  the 
charter  read: 

"That  the  dty  shall  not  reduce  the  passen- 
ger's fare  below  6  cents,  over  any  one  continu- 
ous line.  *  *  • " 

Subsequently,  the  dty  passed  an  ordinance, 
requiring  that  the  company  should  cerate  a 
road  by  the  sale  of  six  tlck^  for  26  cmta. 
The  court  said: 

"We  think  that  the  requirement  of  the  ordi- 
nance that  the  company  ihould  operate  its  roads 
by  the  sale  of  tickets  six  for  a  quarter,  as  re- 
quired by  the  ordinance  of  February  9,  1907, 
was  an  enactment  by  legislative  authority  which 
impaired  the  obligation  of  the  contract  thus  bdd 
and  ovrned  by  the  complainant  company." 

See.  also,  Cleveland  v.  Cleveland  Elec  R. 
Co.,  194  U.  S.  517.  24  Sup.  Ct  766,  48  L.  Bd. 
1102.  In  Grand  Trunk  Western  Ry.  Go.  t. 
South  Bend,  227  U.  8.  644,  83  Sup.  Gt  803, 
07  L.  Ed.  633,  44  L.  R.  A.  (N.  S.)  405,  Mr. 
Justice  Lamar,  deltvering  the  opini<m  of  tbe 
court,  after  referring  to  the  rule  laid  down 
the  Supreme  Court  of  Indiana,  stated: 

"These  mllngs  accord  with  tbp  decisions  in 
other  jurisdictions  and  by  this  court  in  Louis- 
ville V.  Cumberland  Telephone  Oon  226  U.  S. 
430  [32  Sup.  Ct  741.  56Ti.  Ed.  11511,  holding 
that  an  ordinance  conferring  a  street  irancbise, 
passed  by  a  municipality  under  legislative  au- 
thority, created  a  valid  contract,  binding  and 
enforceable  according  to  its  terms." 

After  referring  to  decisions  of  many  other 
courts,  the  court  further  said: 

"Obviously,  nixm  tbe  clearest  eonsidnatieu 
of  law  and  Jnetuse,  the  grant  of  autlunlty  to  de- 
fendant when  accepted  and  acted  upon,  became 
an  irrevocable  contract,  and  the  city  Is  power- 
less to  set  it  adde  St  Louis  v.  Western  Union 
Telegraph  Ca.  148  U.  S.  02  [13  Sup.  Ct  486,  87 
L.  Ed.  380]." 

Again,  lu  the  case  of  Owan^ro  v.  Cumber^ 
land  ToleiAone  Oa,  380  U.  8.  08,  88  Sop. 
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Ct  988,  57  L.  Ed.  1389.  Mr.  Justice  Lnrton. 
speaking  for  the  court,  aaid: 

"To  cosBtrae  thiB  general  power  <rf  repeal  as 
ft  reserratioD  of  power  to  revoke  or  destroy 
contractual  rights  which  have  Tested  under  an 
ordinance,  which  upon  its  face  makes  no  such 
reaerratioQ,  would  be  to  place  every  contract 
made  by  the  city  hy^  vlrtne  of  an  ordinance  legla- 
lative  in  form,  eubject  to  the  mercy  of  changea- 
ble city  councils.  In  the  absence  of  an  express 
reservation  in  the  contractual  ordinance,  or  an 
express  delegatioo  of  power  to  revoke  contracts 
uxmer  such  ordinances,  we  think  no  such  ex- 
traordinary power  is  to  be  im^ied.  Ashland  t. 
Wheeler,  8S  Wis.  607  [60  N.  W.  818]." 

After  referring  to  leserration  of  power  In 
tbe  Legislature  to  amend,  alter,  or  reiMial  at 
pleasure  certain  articles  of  incorporation, 
wrihbA  Is  In  iwaetlcally  ttie  same  langoage  ot 
mr  statate,  the  court  stated: 

"Hub  clause  of  the  charter  in  the  Instant  case 
reserves  no  more  than  the  power  to  repeal,  as 
well  as  to  make  and  amend  ordinances,  bat  by 
no  means  operates  to  convey  the  power  to  're- 
peal'  a  grant  of  street  rights  which  had  been 
accepted  and  had  thereby  become  a  contract 
under  the  protection  of  the  contract  clause  of 
the  Constitation.  That  the  right  may  be  re- 
served to  destn^  a  contract  may  be  conceded ; 
but  when  such  a  right  Is  claimed,  it  must  be 
flear  and  explicit.  The  contention  here  ad- 
vanced, it  conceded,  would  i>aralyse  tbe  contrac- 
tual power  of  the  city,  for  if  it  has  application 
to  this  ordinance,  It  would  equally  apply  to 
every  other  contractual  ordinance,  which  the 
city  might  enact,  though  the  contract  had  been 
accepted  and  expenditures  made."  Boise  Water 
Co.  V.  Boise  City,  230  U.  &.  84,  83  Sup.  Ct 
997,  57  U  Ed.  1400. 

Neither  the  Legislature  nor  the  city  of 
Enid  reserved  the  power  generally  or  specif- 
ically In  the  ^nchlse  In  auestlon  to  modify 
by  adding  additional  burdens,  or  to  abrogate 
tbe  contract,  and  It  was  not  within  tiie  power 
of  the  L^islatnre  or  either  the  dty  of  Enid 
to  impair  the  obligation  of  such  contract  in 
the  manner  attempted  in  this  case.  If  the 
city  of  Bnld  couW  require  the  railway  com- 
pany to  pave  26  Inches  in  addition  to  the 
Amount  agreed  to  be  paved,  contrary  to  its 
consent,  and  in  violation  of  Its  contract,  then 
It  conld  require  said  railway  company  to 
pave  13  feet,  should  the  public  good  require 
it ;  or,  if  tbe  contract  can  be  violated  in  this 
respect,  it  can  in  any  oOiet  respect,  and  It 
will  be  seen  that  this  Is  clearly  in  violation 
of  the  provisions  of  the  federal  Oonstitution. 
As  a  policy  of  the  government,  what  the  city 
undertook  to  do  In  this  case,  as  applied  to 
the  situation,  may  be  very  just  and  equitable; 
but  with  this  the  court  has  nothing  to  do. 
The  court  cannot  inangurate  policies;  nei- 
ther can  It  assist  In  carrying  them  Into  effect, 
when  contrary  to  sound  rules  or  the  organic 
law,  and  when  clearly  in  contravention  of 
the  federal  Constitution. 

[I]  From  the  foregoing,  we  are  of  the  opin- 
ion that  tbe  act  of  the  Legislature  of  1908, 
and  Ordinance  Na  596,  passed  In  pnrsn- 
ance  thereof,  attempting  to  collect  from  de- 
foidant'  the  cost  of  making  additional  i>ave- 
mants  other  than  It  agreed  to  make,  was  an 
Impairment  of  the  obligation  of  Its  contract, 


and  prohibited  by  the  federal  Constitation. 
Therefore  the  judgment  of  the  trial  court  Is 
erroneous  and  must  be  reversed,  with  direc- 
tion to  set  aside  the  judgment  and  proceed 
in  accordance  with  this  opinion.  All  Qie  Jus- 
tices ccmcur. 


MORRIS  V.  CAULK.    (No.  8755.> 
(Supreme  Court  of  Oklahoma.    Dec  1*  1914.) 

'  (Svllabua  %v  the  Court.) 

L  Affeai.  and  EaaoB  (§  671*)— Pbesknta- 

TION  FOE  Review— New  Tkiai., 

Where  the  record  contains  no  order  <^ 
court  overruling  the  motion  for  new  trial,  and 
matters  occurring  at  the  trial  are  the  only 
points  urged  in  toe  assignments  of  error,  there 
u  nothing  properly  before  this  court  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  2867-^3;  Dee.  Dig.  | 
671.*] 

2.  Appeal  ahd  Sbbob  H  661*)-€AaK-MADS— 

DisuiasAL^ 

Where  a  case-made  is  not  served  within 
the  three  days  allowed  by  law,  and  contains  no 
order  of  court,  made  within  the  three  days,  and 
filed  with  the  cleik.  allowing  an  extension  of 
time,  tbe  court  is  without  Jurisdiction,  and  the 
appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2601-S^  2685-8669; 
Dec.  IMg.  i  664.*] 

Commissioners'  Opinion,  Division  No.  2, 
Error  from  County  Court,  Caddo  County ; 
O.  Ross  Hnme^  Judge. 

Action  between  Wesley  Morris  and  H.  F. 
Caulk.  From  the  Ju^^noat,  Hwzia  brings  er- 
ror.  Dismissed. 

Dyke,  BaUlnger,  of  AnadaEfe<^  for  plaintiff 
in  error.  A.  J.  Mania,  ot  AMmOaxtot,  for  de- 
fendant In  error. 

BBBWBB,  a  [1,1]  OAe  defendant  In  et- 
TOT  in  the  above  styled  cause  filed  In  this 
court  on  October  28,  1914,  a  motion  to  dis- 
mlH  fhe  appeal,  alleging  tbree  vpedfic  tea- 
sons  tbraefor,  anMmg  timn  tba  following: 

"Second.  The  case-made  does  not  contain  an 
order  overruling  the  motion  for  new  trial. 

"Third.  The  case-made  was  not  served  within 
three  days  after  tbt  motion  for  new  trial  pur- 
ports to  have  been  overruled,  and  coatahis  no 
order  extending  tbe  time  to  make  and  serve 
a  case-made  beyond  the  statutory  three  days, 
and  this  court  luis  no  Jurisdiction  to  review  the 
errors  alleged." 

We  have  examined  the  record  before  us, 
and  believe  that  both  points  are  well  taken. 
On  the  first  point  mentioned,  while  It  is  true 
that  there  is  a  recital  in  the  case-made  that 
the  motion  for  a  new  trial  was  In  fact  over^ 
ruled  and  excepted  to,  yet  it  appears  therein 
merely  as  a  recital,  and  there  is  no  order  of 
court  exhibited  to  such  effect  On  the  sec- 
ond point,  there  is  also  a  recital  in  the  case- 
made  that  tbe  court  allowed  [rtalntiir  in  error 
90  days  to  make  and  serve  tbe  case-made, 
etc.,  but  this  Is  also  nothing  more  than  a 
mere  statement,  and  does  not  show  to  be  an 
order  of  court,  or  that  lai&e  was  ever  entered 
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tai  the  Journals,  at  tSte  ordor  fherefior  signed 
And  fOed  vltb  the  derk  as  required.  Tbe  ap- 
peal B&ould  be  dismissed.  On  first  point, 
see  Proc^nan  v.  Hartrais,  1^  Pac.  461 ;  Ford 
T.  Mcintosh,  22  OtsL  423,  9S  Pac.  841;  Glen- 
dne  T.  Powell,  23  OU.  863, 100  Faa  S66.  On 
second  poiaC,  see  H.  P.  Nelson  v.  Pittsburg 
Mtg.  Inv.  Co.,  141  Pac.  1197,  No.  S161,  aedded 
July  14,  1914  <Dot  yet  offldally  reported) ; 
Waggoner  v.  Mounts  et  at,  143  Pac.  1196, 
No.  3779  (not  yet  officially  reported);  Spring- 
Held  F.  &  M.  Ins.  Go.  t.  Glsh.  Brook  &  Co., 
23  Okl.  824,  102  Pac.  708;  Ellis  T.  Garr.  25 
Okl.  874.  108  Pac.  1101;  Gasner  v.  Smith,  28 
Okl.  303. 114  Paa  255 ;  Fife  r.  Comelous,  35 
Okl.  4(e,  124  Pac.  957.  Also  see  Mobley  v. 
C.,  R.  I.  &  P,  Ey.  Co.,  145  Pac.  321,  No.  3934 
(handed  down  at  this  term  and  not  yet  of- 
ficially reported),  and  long  list  of  cases  dted. 

P£B  CURIAM.  Adopted  in  whole. 


AVERT  et  al.  v.  HAYS.    (No.  3733.) 
(Supreme  Court  of  Ohlaboma.    Aug.  24.  1914. 
Rehearing  Denied  Sept  22,  19140 

(SvJlahva  hy  the  Court.) 

1.  Appeal  and  Ebhob  (|  754*>- Pbbsenta- 
TION  FOB  Review— Nbw  Trial. 

FrroTs  occurriag  during:  the  trial  canQot 
be  considered  by  tbe  Supreme  Court,  unless  tbe 
rolfng  of  tbe  trial  court  on  the  motion  for  a 
Dew  trial  is  asaicned  as  enor. 

[Sid.  N(rte.r— Fw  other  oases,  see  Appeal  and 
BiroD,  Gent  pig.  IS  308&-S089;  Dee.  Dig.  I 
754.*! 

2.  QtJiETiNQ  Trrus  (|  84*)— PtermON— Sum- 

■■  CIKNOT.- 

.  Petition,  esamlscdf  Biid  to  state  ,  a 
cause  of  action,  under  section  6121i  Comp.  Laws 
1909. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. -Cent  Dig.  H  69,  71,  72.  76,  77;  Dec  Dig. 

I  i4.*j  ... 

Commissioners'  Opinion,  Division  No.  1. 
Brror  from  District  Court,  Mqnes  County; 
Preston  H.  Davis,  Judge. 
'  Action  by  Craig  C.  Hays,  a  minor,  by  Jerry 
V.  Hays,  bis  guardian,  against  P.  Avery  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

A.  W.  Fisher,  a  Duckworth,  O.  H.  Graves, 
and  B.  Klrkpatrick,  all  Pryor,  for  plain- 
tiffs  In  error.  J.  Howard  langley,  ctf  Tryor, 
ftw  defendaAt  In  error. 

Rim^SNHOnSB,  a  [1]  TUs  conrt  has  re- 
peatedly held  that  errors  occurrtng  during 
the  trial  cannot  be  considered  unleas  a  motion 
for  ft  new  trial  baa  been  made  by  tile  com- 
plaildnK  party,  and  acted  npon  by  the  trial 
court,  and  Its  ruling  assigned  as  error  in 
the  Snpr«ne  Court  Kee  v.  Park  et  aL,  82 
Okl.  302, 122  Paa  712;  Btlnchcomb  t.  Myers, 
28  Okl.  597,  116  Pac.  602;  8t  ZiOiDls  &  B.  F. 
R.  R.  Co.  V.  Leak«  «t  al.,  84  Okl.  77, 128  Pac. 
1125.  The  plBlntiffB  In  error,  defendants  he- 
low,  have  not  assigned  as  error  the  mllng 


the  court  upon  the  motion  for  a  new  trial, 

and  therefore,  we  cannot  consider  the  ^ron 
all^^  to  have  occurred  during  tba  tML 

[I]  The  only  Question  remaining  for  onr 
couBldOTatlon  is  the  saffidaicy  of  the  petition 
as  against  a  demurrer  on  the  ground  tliat 
the  petition  does  not  state  fiicts  suffldent  to 
constitute  a  cause  of  action.  The  petition 
alleges  In  substance  that  the  plaintiff  claims 
to  be  the  legal  and  equitable  owner  of  the 
lands  In  controversy  hy  allotment  as  a  mem- 
ber of  the  Cherokee  Tribe  of  Indians,  and 
describes  In  said  peUtlon  the  land  with  con- 
venient certainty  as  provided  by  section  5667, 
Comv.  Laws  1909.  and  alleges  plaintiff's  pos- 
se8sl<m  thereof;  that  the  defendants  and 
each  of  them  claim  an  estate  in  said  lands 
adverse  to  tbe  plaintiff,  tbe  nature  of  which 
is  set  out  in  the  petitlcai  in  general  terms, 
and  asks  that  the  defendants  and  each  of 
them  be  required  to  set  forth  the  nature  of 
their  respective  claims  to  said  premises; 
that  the  court  decree  plalntlfTs  claim  to  and 
tbe  title  In  said  premises  to  be  valid  and  per- 
fect, and  that  tbe  defendants  and  each  of 
them  have  no  interest,  right,  title,  estate,  or 
lien  upon  said  lands,  and  that  said  defend- 
ants be  enjoined  from  claiming  any  interest 
therein  and  for  such  other  relief  as  plaintiff 
may  be  entitled  to  and  costs  of  suit  This 
petition  fully  complies  with  section  6121, 
Comp.  Laws  1909,  which  requires  that  aa 
action  may  be  brought  by  any  person  in  pos- 
session against  any  person  claiming  an  estate 
or  interest  therein,  for  the  purpose  of  de- 
termining such  adverse  estate  or  Interest 
This  section  has  been  construed  in  the  case 
of  Lawrence  v.  Estea  et  aL,  29  OkL  828.  116 
Pac.  781,  wherein  It  was  held  that  a  petition 
which  substantially  complies  with  section 
6121,  supra,  was  sufficient  as  against  a  gener- 
al demturrer.  and  under  authority  of  that  case 
we  hold  the  petition  under  consideration 
states  a  cause  of  action. 
,  The  cause  should  therefore  be  affirmed.  ; 

PER  CURIAM.   It  is  so  ordered. 


LEWIS  V.  band;.    (No.  5420.) 

(Supreme  Ooort  of  Oklabfmia;.   Mbv.  10^  1014. 
Rehearing  Denied  pv.  16,  1914.) 

(Syllabu*  by  the  Court.) 

1.  Appeal  and  Ebbob  (S  1039*)— Babvlbss 

EbROB— AnUISBION    OF  BVIDBKOB-^AUEND- 

IfEKT  TO  PLBADTlVe. 

Brror  erisi»g  from  the  action  of  the  court 
In  overruling  an  objection  to  tbe  introduction 
of  evidence  becomes  harmlesB,  where  the  ple^- 
iog  thereby  assailed  i^  during  the  trial,  amend- 
ed so  as  to  cover  the  defects  urged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Rrror,  Cent.  Dig.  H  407&-4088;  Dee.  Dig.  | 
1039.*] 

2.  Elections  (S  270*)— Co;{T£ST8— Rioar  or 
Actios— Repeal  of  Statutr. 

Chapter  14,  Sess.  Laws  1901,  was  not  re- 
pealed by  chapter  SI.  Sets.  Laws,  lOOT-^JS,.  ftad 
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was  in  force  on  tiie  date  of  tii0  butitation  and 
trial  of  tUs  suit,  and  waa  sufficient  aathority 
for  the  institution  and  prosecation  of  same. 

[Ed.  Kote.— For  other  cases,  see  EilectionB, 
Cent.  Die  I  247;  Dee.  Dlff.  |  270.*] 

S.  Elections  (I  288*)— Cohibstb— Petition— 

BlOHT  TO  AUIND. 

Where  the  original  petition  aUeges  an  in- 
tent upon  the  pnrt  of  defendant  to  naurp  the 
duties  and  functions  of  a  particular  office,  it 
is  not  error  for  the  court  to  permit  an  amend- 
ment to  allege  that  raeh  nsarpation  had,  in 
fact,  occnrred. 

[Ed.  Note— For  other  cases,  bcp  Klentions, 
Cent.  Dig.  H  280-288 ;  Dec.  Dig.  S  288.*] 

4.  Appeai.  and  Error  (|  950*)— DtacsETiON- 

ART  RUUNO— AMENmnNT  TO  PlJEADINO. 
Permission  to  amend  a  pleading  at  anj 
Bta^e  of  the  trial  rests  in  the  sound  discretion 
of  the  trial  court,  and  same  will  not  be  dis- 
turbed, nsless  a  dear  abuse  of  discretion  Is 
shown. 

fEd.  Notc^For  oOier  eases,  ssa  Appeal  and 
Krror,  Cent  Dig.  H  3825-3831;   Dec.  Dig.  f 

5.  Pleading  248*)— Amendment  to  Peti- 
tion. 

An  amendment  to  a  petition  lir  insertiiiK 

a  material  allef^ation  as  to  Uie  eligibility  of 

fiIainti(E  to  hold  tlie  office  sought  in  the  prooced- 
nsp  did  not  siibatantiany  change  tho  (-laim 
of  plaintiff  in  such  suit,  and,  in  furtherance  of 
justice,  was  properly  allowed. 

[Ed.  Note.— For  otlwr  caseH.  bp^  I'leadin?. 
Cent.  Dig.  Si  680,  687,  680-706,  708Vi,  709; 
Dec.  Dig.  I  iS48.*] 

6.  Continuance  (|  14*)  —  Gboukds  —  StJK- 
PRiSE— Amendment  to  Petition. 

In  tiie  absence  of  a  ^owinir  of  surprise. 
oocMlonsd  by  an  amendment  to  the  pleadings 
it  is  not  error  to  deny  a  continuance.  In  sncn 
caSM  a  continuance  should  not  be  granted  as 
ft  matter  nt  right,  but  only  when  substantial 
jnstice  will  be  denied  by  a  refusal  to  grant 
such  continuance. 

rKd.  Note.— For  other  cases,  see  Continuance, 
Cent  Wg.  H  25.  99-112;  Dec.  Dig.  S  14.*] 

ISirroz'  from  District  Court,  Elowa  Coonty ; 
James  B.  Tolbert  Judge. 

Action  by  A.  S.  Bandy  against  H.  S.  Levis. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

BummoM  ft  Logan,  of  Hobart,  for  plaintiff 
In  error.  George  L.  Zink  and  Joseph  H. 
Ctine,  botli  ot  Hobart,  for  defendant  in  er 
ror, 

RIDDLE,  J.  We  Win  refer  to  tbe  parties 
4S  tliey  were  on  tbe  docket  in  the  trial  court 
PlalntifE  filed  his  petition  In  tbe  district  court 
of  Kiowa  county  on  November  20,  1912,  al- 
legii^  In  substance:  That  he  was  duly  nwn- 
inated  on  tbe  SodaUst  ticket  for  county  com- 
miiiaioiier  In  the  Third  district  In  said  county 
at  the  November,  1&12,  election;  that  de- 
fendant was  the  Democratic  nominee ;  and 
that  tbe  county  election  board  wrongfully 
and  unlawfully  issued  a  certlOcate  of  elec- 
tion to  defendant  whereas,  in  truth  and  in 
fact,  plaintiff  was  duly  elected  to  said  office 
and  received  a  majority  of  votes  In  said  dis- 
trict for  said  office.  He  prayed  Judgment  of 
tbe  court,  declaring  him  to  have  been  duly 
elected  to  said  office.  Defendant  filed  a  mo- 


tion to  make  said  petition  more  definite  and 
certain,  which  was  by  tbe  court  overmled. 
He  then  filed  bis  answer:  (1)  A  general  de- 
nial; and  (2)  ailing  that  he  received  488 
votes  in  said  district  for  the  office  of  county 
commissioner,  and  that  plaintiff  received  485 
votes  for  said  office.  A  general  reply  was 
filed  to  this  answer.  Upon  tbe  issues  thus 
made,  the  cause  proceeded  to  trial  b^ore  the 
court,  both  parties  waiving  a  Jory.  Said 
trial  resulted  In  a  Judgment  in  favor  of  plain- 
tiff, from  which  Judgment  defendant  prose- 
cutes this  at>peaL 

[1-1]  Tlie  first  point  presented  is  that  tbe 
trial  court  erred  in  overruling  tbe  objection 
of  defendant  to  tbe  introduction  of  any  evi- 
dence under  the  petition.  The  i)etitlon  fail- 
ed to  allege  plaintiff's  general  qualification 
to  hf^d  office,  and  in  this  condition  tbe  court 
conunitted  error  In  overruling  IUb  objection. 
Plaintiff  contends,  however.  tbtA  there  had 
been  no  demurr^  tb  tbe'petttlon,  and  that 
plaintiff's  objection  was  general,  and  no  spe- 
cific grounds  assigiied  wherrin  Uie  petitioD 
was  insufficient,  and  that  tbe  court  properly 
overruled  tbe  objection.  Where  a  petiti<Hi 
is  defective,  and  no  demurrer  Is  filed  Oiere- 
to,  tbe  party  objecting  to  Oie  introdnctifln  of 
evldaice,  in  fidmesB  to  the  ccmrt  and  all  par- 
ties conctined,  it  would  be  the  better  prac- 
tice if  the  particular  defects  were. pointed 
out  and  called  to  tbe  attraitton  of  the  conrt 
The  court  did  not  request  any  specific  defbct 
pointed  out;  and  we  cannot  presume  the  court 
was  misled  1^  reason  of  tbe  objection  being 
general.  Had  the  court  requested,  no  doubt 
conneel  would  have  made  his  objection  more 
spedflc.  If  the  petition  is  fatally  defective 
In  that  it  does  not  state  a  cause  of  action,  a 
general  objection  would  be  good,  in  point  of 
law,  In  any  case  where  a  general  demurrer 
would. reach  the  defect,  exc^t  should  the 
court  request  the  partlcolar  defect  pointed 
out,  it  would  be  the  duty  of  counsel  to  do  so. 
The  error,  however,  committed  by  the  court 
was  harmless,  in  that,  during  tbe  progress 
of  the  trial  plaintiff  was  permitted  to  amend 
bis  i)eUtlon  in  order  to  cure  the  defects  ex- 
isting. Complaint  Is  made  to  tbe  action  of 
tbe  court  In  tills  respect.  Suffice  It  to  say 
that  It  was  within  the  sound  discretion  of 
tbe  court  to  permit  the  ameadment ;  and  un< 
less  Its  discretion  was  abused,  It  would  not  be 
reversible  error.  Section  4790,  Rev.  Laws 
1910,  provides: 

"The  court  may,  before  or  after  judgment, 
in  furtherance  of  justice,  and  on  such  terms 
as  may  be  proper,  amend  any  pleading,  proceat 
or  proceeding  by  adding  or  striking  out  the 
name  of  any  party,  or  correcting  a  mistake 
in  the  name  oi  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegationa 
material  to  the  case,  or  conform  the  pleading 
or  proceeding  to  the  facts  proved,  when  xuch 
amendment  does  not  chani^e  snbstantlBlly  the 
daim  or  defense;  and  whm  any  proceeding 
fails  to  conform,  in  any  respect  to  the  prnviMuiia 
of  this  Code,  tbe  court  may  permit  the  same 
to  be  made  conformable  tbereto  by  amendment" 
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[>]  Iff  ^7  permitting  this  amenctment  on 
account  of  surprise  or  otherwise,  defendant 
was  not  pr^red  to  proceed  with  the  trial, 
the  court  was  auUiorlzed  by  section  4793, 
Rev.  Laws  1910,  niran  affidavit  or  other  suffi- 
cient showing,  to  grant  a  continuance.  De- 
fendant requested  a  continuance,  but  the 
court  was  not  conYlnced  that  he  was  entitled 
to  same.  In  other  words,  the  court  was  not 
satisfied  that  defendant  bad  been  prejudiced 
by  the  amendment;  and,  from  an* Inspection 
of  the  record,  we  are  of  the  opinion  that  the 
court  was  correct  in  this  conclusion.  The  ac- 
tion of  the  court  in  permitting  this  amend- 
ment was  Ukewlse  In  lU  sound  discretion, 
and,  unless  abused,  would  not  be  error  ie> 
quiring  a  reversal. 

It  Is  next  contended  that  the  court  commit- 
ted prejudicial  error  In  permitting  plaintiff 
to  reopen  the  case  after  he  had  rested,  to 
Introduce  other  evidence.  This  matter  was 
likewise  In  the  sound  discretion  of  the  court ; 
and  the  statute  is  rather  liberal  In  authoriz- 
ing trial  courts  to  permit  amendmeots,  and 
vests  a  wide  discretion  in  the  court  In  the 
trial  of  causes.  In  order  to  prevent  a  miscar- 
riage of  Justice.  It  does  not  appear  that  de- 
fendant was  in  any  way  prejudiced  by  the 
action  of  the  court  In  this  respect.  It  is  not 
seriously  contended  that  the  evidence  in  this 
case  do^  not  sustain  the  finding  and  Judg- 
ment of  the  trial  court  The  defense  made 
and  the  points  raised  in  this  court  are  pure- 
ly technical. 

Under  section  4791,  Rev.  Laws  1910,  it  Is 
the  plain  duty  of  this  court  to  affirm  this 
case ;  and  it  Is  so  ordered.  AU  die  Justices 
concnr. 


SGBIBNEB  T.  STATE.  (No.  A-1684J 

(Criminal  Court  of  Appeals  of  Oklabome.  Dec. 
5.  1914.) 

(Syllahut  by  the  Court.) 

1.  CftiMiNAL  Law  (I  11C9«)  —  HoinciDB  ({ 

260*)— -SUFFICIEHCY  or  KVIOKNCB— VeBMCT. 

(A)  When  an  examination  of  the  entire  record 
and  a  review  of  all  the  facts  diacloseB  the  com- 
mission of  a  wanton  and  deliberate  assassina- 
tion, and  that,  beyond  question,  the  person  con- 
victed fired  the  fatal  shot  without  semblance  of 
Justification,  this  court  will  not  reverse  a  convic- 
tion, unless  the  record  discloses  fundamental 
error  which  did,  or  was  reasonably  calculated 
to,  deprive  the  person  on  trial  of  substantial 
rijchts. 

(B)  For  facts  held  sufficient  to  sustain  a  oon- 
victlon  of  murder,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  3074-3083;  Dec.  Dig.  | 
1159:*  Homicide,  Cent.  Dig.  IS  515-517;  Dec. 
Dig.  I  250.*] 

2.  CBOaNAZ.  ZiA,W  (1 1172*)— Habmlbss  Bbbob 
—iNSTBUOTfOnB— HUSOnABLB  DoUBT. 

For  an  instruction  which  is  not  sufficiently 
erroneouB  to  Justify  a  reversal  of  conviction  un- 
der the  record,  see  opinion. 

[Ed.  Note.— For  other  eases,  see  Criminal 
JjAW,  Gent.  Di*;.  »  8128.  3154-31S7.  3168-3168. 
3169;  Dec.  Dig.  |  1172.*] 


Appeal  from.  District  Oonrt,  Bemlnole 
County;  Tom  D.  McKeown,  Judg4. 

Dan  Scribner  was  convicted  of  murder,  aild 
appeals.  Affirmed. 

See,  also,  3  Okl.  Cr.  601,  108  Pac.  422,  35 
li.  R.  A.  (N.  S.)  985. 

Crawford  ft  Bolen,  of  Ada,  for  plalntlfl  in 
error.  G.  J.  Davenport,  Asst.  Atty.  QetL,  tat 
the  State. 

ARMSTRONG,  P.  J.  11]  The  plaintiff  in 
error,  Dan  Scribner,  was  convicted  at  the 
October,  1911,  term  of  the  district  court  of 
Seminole  county  on  an  Indictment  charging 
him  with  the  murder  of  Zeke  Putman.  and 
his  punishment  fixed  at  Imprisonment  In  the 
state  penitentiary  for  life.  The  Indlctmoit 
alleges  that  the  homicide  occurred  on  or 
about  the  lOth  daj  of  January,  1909.  Tbe 
homicide  occonred  In  the  town  of  Allen.  In 
Pontotoc  county,  and  was  a  oold-blooded  as- 
sassination. The  deceased  was  shot  while 
standing  inside  a  store  building  by  some  one 
concealed  In  the  daric  outside  ct  the  bnfldlng. 
The  weapon  used  was  apparently  a  12  gauge 
shotgun  loaded  with  gunpowder  and  buck- 
shot Ed  Johnsaa  was  Jointly  charged  wltii 
the  plaintiff  In  error,  hy  the  indictment  ot  the 
murder.  He  confessed  to  the  crime,  and  tes- 
tified <m  b^alf  of  the  state  In  the  inoaeca- 
tlon. 

It  was  the  theory  of  the  state  that  the 
plaintiff  in  error  Induced  JtAnson  to  assist 
him  In  the  murder ;  that  for  fbe  ivepetration 
ot  the  murder  they  were  to  zeoelTe  120  acres 
of  land  from  one  Black  Lee.  Some  time  prior 
to  this  homicide  it  appears  that  the  deceased 
had  killed  Glarenoe  (Lee,  a  brother  ot  Madi 
Lee.  A  abort  time  before  Chrlstmu  In  1906 
the  plaintiff  In  error  met  Johnson  is  the  town 
of  Ada,  and  told  him  that  Mack  Lee  would 
give  them  120  acres  of  land  to  kill  tiie  deceas- 
ed, wlM)  had  been  charged  with  UlUng  a 
brother  of  Lee.  At  that  time  Johnson  reftised 
to  have  anything  to  do  with  the  matter.  On 
Christmas  Eve  the  plaintiff  in  error  asaln 
saw  Johnson  and  told  him  he  wanted  him  to 
go  with  him  to  Allen  to  kill  Putman.  Jcrtut- 
Bon  declined,  saying  that  he  had  nothing 
against  Putman,  or  that  he  didn't  Odiik  Pot- 
man had  anything  against  him.  Hm  plain- 
tiff In  error  stated  that  Putman  bad  said  that 
Johnson  swore  a  lie  In  his  trial,  meaning  the 
trial  of  Putman  for  killing  Clarence  (Lee,  and 
made  a  number  of  other  statemoiti  to  him. 
He  finally  agreed  to  go.  Thvj  were  to  meet 
at  BtonewaU.  The  pliOntlff  In  error  was  to 
go  to  Stcmewall  on  horseback,  and  J<diziaon 
was  to  go  on  the  train.  lAte  that  aftemooD 
they  met  at  the  honw  of  J<dm  ficztimer. 
brother  ot  the  plalntUT  In  error.  That  nlsht 
they  went  to  the  home  of  Made  Lee,  armed 
with  six-shooters.  Lee  was  away,  bat  came 
home  during  the  nl|^t  Tbnj  Chvlat- 
mas  day  at  hta  house.  About  daA  Vtaer  Ittt 
Lee's  for  the  town  of  Alkn.   One  ot  them 


>Por  other  esMS  MS  suae  topte  and  Motloa  NUHBJBR  in  Dm.  Dlf.  a  Am.  Dig.  Ksy-Mo.  fltrtss  A  Baft  ladSM 

Digitized  by  Google 


Okt) 


B0BIBM1EB  BTATB 


827 


rode  «  bay  mare  and  the  other  a  bay  horse. 
Upcw  arrlTliic  at  Allen  the  homes  were  hitch- 
ed a  short  distance  trom  a  bla^smith  shop. 
It  appears  that  a  number  of  persons  had 
gathered  at  the  blacksmith  shop  and  were 
shootliig  anvils,  among  them  the  deceased. 
During  the  celebratloi  the  Nothing  of  one 
Thompson  caught  on  Are.  He  ran  cat  into 
the  street,  and  Fntman  followed  him  to  put 
out  the  fire.  The  platatLff  in  error  attempted 
to  shoot  Futman  at  this  time,  but  Johnson 
Interfered,  and  they  got  on  their  horses  and 
returned  to  Mack  Lee's,  where  they  spent  the 
night  About  the  last  of  December  the  plain- 
tiff in  error  and  Johnson  moved  to  Idabel,  In 
McCurtaln  county.  About  the  10th  or  11th 
of  January  the  plaintiff  in  error  came  Into 
the  house  where  Johnson  and  the  plaintiff  in 
error  were  and  said  that  he  had  a  letter 
from  Mack  Lee  advising  that  he  had  to  come 
up  and  pay  off  a  note.  The  wife  of  plaintiff 
In  error  remarked,  "I  guess  you  MU  have  to 
go."  The  two  left  Idabel  on  that  day,  and 
were  seen  by  Jim  Thompson,  Bud  Gre^,  and 
BUI  Nntt  Johnson  told  them  he  was  going 
to  Texas.  Plaintiff  In  error  told  them  he  was 
going  to  Hugo.  Just  before  the  train  left 
Idabel  plaintiff  In  error  told  Thompson  he 
was  not  going  up  the  road  at  all.  When  seen 
by  Thompson  in  Hugo  after  the  train  arrived 
there  he  was  reminded  of  his  statement,  and 
replied  that  he  had  said  he  was  not  going,  but 
he  did.  At  Hugo  Gregg  talked  to  Johnson 
and  the  plaintiff  in  error.  The  plaintUf  lo 
error  said  he  wanted  to  see  a  party  at  Dur- 
ant.  Johnson  said  he  was  goin^  to  Dunint 
and  from  there  to  Texas.  They  went  to  Dur- 
ant  that  afternoon  and  from  there  to  Atoka. 
While  In  Atoka  plaintiff  in  error  bought 
some  shells  for  a  12  gauge  shotgun.  The 
shells  were  loaded  with  buckshot. 

Witness  Patterson  testified  that  he  saw 
Jcdinson  and  plaintiff  In  error  together  at 
Atoka.  From  Atoka  they  went  to  Stonewall, 
and  from  there  to  John  Scrlbner's  house, 
about  a  mile  or  so  in  the  country.  At  John 
ScrU>ner'8  house  were  two  or  three  boys. 
One  of  these  boys  was  sent  by  John  Scrlbner 
to  Stonewall  to  get  a  shotgun.  The  boy  was 
named  Perrimau.  He  testified  that  be  went 
and  sot  the  gun,  which  was  a  12  gauge  shot- 
gun, but  did  not  get  any  shells.  The  gun 
was  procured  from  the  store  of  J.  B,  Beeves 

Witness  Ballew,  a  member  of  the  Beeves 
Arm,  testlfled  that  he  sent  the  gun  to  Jcim 
Scrlbner  about  the  time  Putman  was  killed ; 
that  John  brou^t  it  back  on  the  23d  of  Jan- 
uaiy,  and  paid  $2.25  rental  for  the  use  of  the 
same.  Witness  further  testlfled  that  a  short 
time  bef(H*e  Putman  was  killed  John  Scrlbner 
had  made  arrangements  with  him  to  tent  the 
gun.  From  3€ia  Scrlbner's  JohnetHi  and 
plaintiff  in  error  rode  a  hay  pacing  horse  and 
a  roan  mare  to  the  home  of  Ma^  Lee  and 
carried  the  gun  with  them.  Arxivlns  at  Lee's 
they  called  him  out  and  had  a  talk  wiUi  him. 
He  saddled  a  liorse  and  went  with  them  to 


Uie  home  of  Ufley  Impsdn,  a  mile  or  two 
away,  where  they  stayed  all  night  It  ap- 
pears that  Impson  was  a  brother-in-law  to 
Mack  Lee.  They  stayed  In  the  Tidnlty  of 
Impeon's  all  the  next  day.  During  the  day 
they  took  some  drlnbi,  and  sometUng  was 
said  about  having  come  to  do  the  Job  if 
Lee  wanted  it  done.  That  night  tbey  went 
to  the  town  of  Allen  to  kill  Putman.  It  ap- 
pears that  this  was  Wednesday  night  Arriv- 
ing at  Allen,  they  hitched  their  horses  and 
secreted  themselves  behind  a  po<^  hall  and 
store,  but  did  not  locate  Putman.  They  re- 
turned to  Impson's  and  stayed  all  night  and 
all  the  next  day  and  Thursday  night  Friday 
night  they  returned  to  the  town  of  Alien* 
and  hitched  their  horses  to  the  fence  of  Dr.. 
Gillmore,  and  again  secreted  themselves  be- 
hind the  i>ool  hall  and  store.  They  saw  Put- 
man In  the  store.  The  plaintiff  In  error  tried 
to  shoot  him,  but  the  gun  failed  to  fire.  Wit- 
ness Ballew  testlfled  that  he  afterward  sold 
this  gun  to  a  person  by  the  name  of  Mann. 
Witness  Mann  testified  that  the  gun  would 
frequCTtly  fail  to  fire  from  the  right  barreL 
When  the  gun  snapped  Putman  flinched  and 
came  out  the  back  door  of  the  store.  John- 
son squatted  beside  the  house  and  plaintiff 
in  error  ran  away.  Witness  Bweetman  waa 
In  the  house  at  the  time.  He  came  out  with 
Putman,  or  rather  followed  Putman  out  and 
gave  him  two  bottles  of  tin  tojf.  They 
thought  tbey  heard  some  one,  but  did  not 
see  any  one.  Johnson  and  plaintiff  In  error 
got  tiielr  horses  and  went  back  to  Impson'Sr 
and  stayed  all  night,  and  spent  Saturday,  the 
16th,  there.  During  the  day  the  plaintiff  in 
error  and  Johnson  were  out  at  the  bam. 
Impson  came  out  and  Johnson  said:  "Bight 
here  I  am  going  to  lay  down.  I  am  not  going 
to  Allen  tonight"  Impson  then  said:  "Go-; 
I  will  make  one  of  you  a  present  of  a  six- 
shooter  and  the  other  f26."  Plaintiff  in  er- 
ror then  told  Impaon  to  go  get  some  whisky 
to  go  home  on.  While  he  was  gone  after 
the  whisky  the  plaintiff  In  error  went  to  the 
bouse  and  secured  a  Winchester  belonging 
to  Mack  Lee.  About  4  or  S  o'clock  Impson 
returned  bringing  four  or  five  pints  of  whis- 
ky. They  drank  a  portion  of  It.  and  again 
left  for  Allen  about  dark,  taking  a  few  drinks 
on  the  way.  They  tied  their  horses  at  the 
same  place,  an^  secreted  themselves  about 
the  same  place  that  they  had  been  the  night 
before.  Johnson  was  near  the  northeast  cor- 
ner of  the  building,  and  plaintiff  In  error 
near  the  northwest  comer.  In  a  few  minutes 
the  plaintiff  In  error  left  his  position  and 
went  behind  the  store  of  one  Whitehead,  and 
had  been  there  cmly  a  few  minutes  when  be 
shot  Putman  through  the  window.  The 
charge  entered  the  side  of  the  head,  death 
ensuing  instantly.  Johnson  and  Scribner  got 
on  their  horses  and  left  town  immedlatdy. 
On  this  latter  trip  the  plaintiff  In  error  was 
armed  with  a  shotgun,  and  witnen  Jobaaoa 
with  a  Winchester  rlfle^ 
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Johnson  testified  that  plsilntlff  In  ^rror 
wore  arctic  ahoea  over  his  other  shoes.  ^Wlt* 
iiess  Whitehead  testified  that  he  was  in  his 
fiither's  store  the  night  Patman  was  killed, 
and  was  standing  behind  the  coonter;  that 
Putmon  was  standing  abont  13  feet  from  the 
north  end  of  the  building,  which  was  the 
rear  end  of  the  same;  that  there  was  a  door 
in  the  center  of  the  house  and  a  window  in 
each  corner ;  that  Putrosn  was  shot  through 
the  lower  pane  of  the  lower  sash  of  the  north- 
east window ;  that  Putman  was  talking  to 
Brad  Halle  at  the  time ;  that  deceased  was 
shot  with  a  No.  2  buclCBfaot  in  the  side  of  the 
bead,  and  died  instantly.  This  witness  testi- 
fied further  that  he  examined  the  ground 
near  the  northeast  corner  of  the  building; 
that  he  observed  that  tracks  were  there  made 
by  an  overshoe.  The  checks  on  the  overshoe 
made  Impressions  on  a  pile  of  ashes.  He  al- 
so found  that  two  horses  had  been  tied  to 
tile  fence  near  by.  One  horse  was  shod  all 
round;  the  other  horse  had  only  two  shoes. 
They  f<^lowed  the  tracks  along  the  direction 
witness  JfOkuaon  teatlfled  tbat  he  and  the 
plaintiff  in  error  rode  when  they  left  town. 
Jolinson  also  testified  that  one  of  the  horses 
they  had  ridden  was  shod  all  round;  the 
other  one  in  front  only.  Johnson  testified 
tbat  when  they  got  back  as  tar  as  Made 
Lee's  th^  fired  the  Winchester  and  set  it 
down  by  the  fence.  Witness  Oonch  testified 
that  be  heard  a  shot  fired  from  a  Winchester 
or  six-shooter  about  the  time  Johnson  said 
the  diot  was  fired.  It  appears  tbat  Scribner 
and  JoluuKm  stayed  at  the  home  ct  Frank 
Scribner  on  the  night  of  the  homicide ;  tbat 
on  the  way  they  stopped  at  John  Scribner's 
and  left  one     the  horses  and  tbe  shotgun. 

Witness  Ferriman  testified  that  he  was  at 
Jbhh  Scribner's  about  midnight,  when  these 
parties  came  there  and  called  for  John,  and 
tbe  next  morning  one  of  the  horses  was  in 
the  lot  and  looked  as  though  It  had  been 
ridden  some  distance. 

Witness  Leader  testified  that  he  was  at 
John  Scribner's  the  night  of  the  homicide. 
John  Scribner  and  his  wife  were  at  Ada  that 
night.  Two  persons  came  about  12  o'clock 
and  called  for  John.  The  next  morning  one 
of  the  horses  which  had  been  ridden  by  Scrib- 
ner and  Johnson  was  in  the  lot  and  looked 
pretty  tough.  On  Sunday  evening  following 
witness  Perriman  said  he  saw  the  other  horse 
at  Frank  Kcribner's.  Johnson  testified  they 
arrived  at  Frank  Scribner's  about  2  or  3 
o'clock  and  left  the  other  horse  there.  Frank 
and  his  wife  were  there.  Frank  and  the 
plalntifC  In  error  ran  the  clock  back.  The 
next  morning  the  plaintiff  In  error  g&ve 
Frank  Scribner  some  of  the  loaded  shells  and 
an  empty  shell  which  was  bursted  near  the 
hnll.  At  this  time  Frank  said  to  the  plain- 
tiff in  error  that  his  (Frank's)  wife  would 
not  swear  a  lie  about  the  time  they  arrived 
at  his  house.  Afterward  it  appears  that  wit- 
ness Johnson  went  to'Xexas.  and  In  a  few 


days  returned  to  Idabel,  where  lie  saw  the 
plaiottfl  in  error,  who  asked  him  to  go  to 
Mack  Lee's  and  find  out  wliat  was  being 
said  about  the  killing.  He  went  and  told 
him  that  they  had  him  (Johnson)  accused  of 
the  murder,  but  that  he  had  not  heaid  any- 
thing said  about  the  plaintiff  in  error. 

The  plaintiff  in  error  did  not  testt^  at 
the  trial.  The  testimony  introduced  in  his 
behalf  tended  to  &sten  the  crime  on  Johnson 
and  contradict  bis  statement  as  to  tbe  facts 
as  outllQed  In  bis  testimony  m  behalf  <a  the 
state. 

[2]  This  case  has  been  before  this  court 
heretofore.  See  Scritmer  v.  State,  3  Okl.  Or. 
601,  108  Pac.  422,  35  L.  B.  A.  (N.  S.)  985. 
There  Is  no  merit  in  the  qnestlMia  raised  by 
the  appeal  now  before  us.  The  only  assign- 
ment that  we  shall  discuss  at  all  is  based  on 
an  instruction  given  by  the  trial  court  13ie 
instruction  complained  of  is  as  follows; 

"A  reasonable  donbt  is  an  actual  doubt  that 
you  are  conscious  of  after  going  over  in  your 
minds  the  entire  case,  giving  consideration  to 
all  the  testimony  and  every  part  of  it  If  you 
then  feel  uncertain,  and  not  fully  convinced  that 
the  defendant  is  guilty,  and  believe  that  you 
are  acting  in  a  reatiouable  manner,  and  if  you 
bolieve  that  a  reasonable  man.  in  any  matter 
of  like  importance,  would  hesitate  to  act  be* 
cause  of  such  a  doubt  as  you  are  conscious  of 
having,  that  is  a  reasonable  doubt,  of  which  tbe 
defendant  is  entitled  to  have  the  benefit" 

It  is  contended  that  under  the  doctrine 
laid  down  In  Price  v.  State,  1  Okl.  Or.  35S, 
9S  Pac.  447,  this  conviction  should  be  re- 
versed on  account  of  the  fact  that  the  court 
gave  the  foregoing  instruction.  This  instruc- 
tion is  entirely  different  from  the  one  con- 
demned in  the  Price  Case.  A  casual  reading 
of  that  opinion  will  disclose  tbe  material 
difference.  A  better  Instruction  might  have 
been  given  by  the  trial  court,  but,  under  the 
facts  disclosed  by  the  record.  It  would  l>e  a 
miscui-rluge  of  justice  for  this  court  to  re- 
verse this  conviction  on  this  ground.  The 
Instruction  in  the  Price  Case  required  the 
Jury  to  find  the  reason  upon  which  to  base 
their  doubt  The  instruction  given  by  the 
trial  court  in  the  case  at  bar  Is  sustained,  in 
our  Judgment,  by  the  case  of  Holt  v.  United 
States,  218  U.  S.  245,  31  Sup.  Ct  2,  54  L.  Ed. 
1021,  20  Ann.  Cas.  1138. 

W^e  have  carefully  examined  the  record 
and  briefs,  and  find  no  reason  advanced  by 
counsel  sufllclent  to  warrant  the  court  in  in- 
terfering with  the  Judgment,  and  there  is 
nothing  disclosed  by  the  record  Indicating 
that  the  plaintiff  in  error  was  deprived  of 
any  substantial  right  on  the  trial.  In  our 
Judgment  he  had  a  fair  and  impartial  trial, 
and  a  Judgment  Imposing  the  death  penalty 
would  not  have  been  reversed  under  the 
srate  of  tbe  case  presented  to  US.  There  Is 
no  contention  but  that  the  deceased,  Putman, 
was  the  victim  of  a  most  deliberate  and  cold- 
blooded assassination,  and  no  fair-minded 
man  could  read  this  record  and  be  otherwise 
than  convinced  absolutely  tbat  tbe  fatal 
shot  wab  fired  by  tbe  ^Intltt  ta  wor.  All 
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Ills  rights  were  preserves- by  the  trial  court 
and  nothing  but  fundamental  error  would 
justify  this  coutt  in  interlering  with  the 
enforcement  of  the  Judgment. 

There  is  not  a  sli^le  material  propoeltlon 
tbat  could  be  earnestly  urged  as' being  suffi- 
cient to  warrant  a  rerersal  of  this  cause  and 
the  granting  of  a  now  trial.  The  swifter 
and  surer  the  punishment  meted  out  in  this 
class  of  eases  the  better  it  Is  for  the  law-abldr 
ing  dtfzeushlp  of  the  state.  Finding  no  error 
in  the  record  safiOcient  to  justify  a  rOTersal, 
the  judgment  of  the  trial  court  la  in  all 
things  affirmed. 

DOITLB  and  FURMAK,  JJ^  concur. 


MACREADY  t.  STATE.    (No.  A-213e.) 

■(Criminal  Court  of  Appeals  of  Oklahoma.  Dee. 
S,  1914.) 

(SyUabug  by  the  Court.} 

Ceiuxnal  Law  (§  1182*)  —  Appeal  —  Svn- 

ciENCT  OP  Evide:hck. 

In  a  proset-ation  for  statutory  rape,  the 
evidence  is  held  to  support  the  verdict,  and  tliat 
no  erroT  was  committed  on  the  tciai. 

{Ed.  Note.— Ii^r  otber  cases,  see  Criminal 
Law.  Cent.  Dig.  U  3203-3214;  Dec.  Dig.  S 
11S2.*] 

Appeal  from  District  Court,  Bryan  Ooon- 
ty;  Jesse  M.  Hatchett,  Judg& 

Ed  Macready  was  convicted  of  crime,  and 
appeals.  Affirmed. 

W.  G.  Utterback  and  C.  E.  AfcFlierren,  both 
of  Durent,  for  plaintiff  In  error.  C  J.  Daven- 
port, Asst.  Atty.  Gen.,  for  the  State. 

DOYLE.  X  Plaintiff  In  error,  Bd  Macrea- 
dy, was  couTlcted  of  the  crime  of  statutory 
rape,  committed  on.  Altbea  Collier,  an  unmar- 
ried female,  under  the  age  of  16  yeam  and 
orer  the  age  of  14  years,  on  or  about  Uie 
2lBt  day  of  August,  1912,  and  in  accordance 
with  the  Terdlct  of  the  Jury  was  smtooced 
to  serve  a  term  of  five  years  In  the  peniten- 
tiary at  HcAlester.  Hie  Judgment  tras  ren- 
dered on  the  16th  day  of  July,  1918.  An  ap- 
peal was  perfected  by  filing  in  this  oourt,  on 
December  3,  1913,  a  petition  in  error  with 
case-made. 

No  briefs  hare  been  flled,  and  no  appear- 
ance made  behalf  ot  the  plaintiff  in  er- 
ror when  the  case  was  called  at  the  present 
term  for  final  submission.  Vat  this  reason, 
the  Attorney  General  themipon  moved  for 
an  afllrmence  of  Hie  Judgment 

In  cases  ot  this  kind,  we  do  not  cooslder  it 
the  duty  of  this  court  to  examine  the  traor 
script  of  the  testimony  to  determine  wheUMt 
or  not  the  trial  court  erred  in  Its  rulings  oh 
the  admission  or  rejectltm  of  testimony: 

Upon  an  examination  of  the  Record  '  we 
-find  that  the  evidence  Is  ample  to  soppOTt  the 
allegations  of  the  tnformadon,  and  -that  no 
evidence  waa  ottered  on  b^alf  of  the  defend- 


ant The  information  la  a  good  cue,  and  In- 
structions of  the  court  fully  and  fairly  cover- 
ed the  law  of  the  case.  It  appears  that  the 
trial  was,  In  every  respect,  a  fair  one.  The 
judgment  of  the  district  court  of  Bryan 
county  Is  therefore  affirmed. 

ARMSTRONQ.  P.  J.,  and  FUBMAN,  J., 
concur. 


DUNCAN  V.  STATE.    (No.  A-a080.) 

(Cdmlaal  Court  ot  Appeals  of  Oklahoma. 

Dec.  8,  1914.) 

fSyllabut  by  the  Court.) 

1.  Seasoues  and  Seizures  (}  1*)— Bight  to 
Skabch  Pbivate  Kbbidbnck. 

A.  Under  the  provisions  of  the  prohibitory 
law  in  this  state  as  expressed  in  section  8(116, 
Rev.  Laws,  110  officer  is  authorized  to  search 
a  private  residence  occupied  as  such,  or  any 
portion  thereof,  unless  it  or  some  part  M  it  be 
used  as  a  store,  shop,  hotel,  boeidiiw  bouse,  or 
place  of  storai^  or  unless  such  Tendence  Is  a 
place  of  public  resort 

B.  No  magistrate  in  this  state  has  the  power 
to  issue  a  search  warrant  to  search  the  private 
residence  of  any  inhabitant  of  the  state  unless 
it  is  made  clearly  to  appear  that  such  private 
residence  comes  within  the  exceptions  stated  in 
section  8616.  B«v.  Laws  19ia 

C.  No  officer  has  a  lawful  right  to  search  any 
private  residence  even  though  be  possesses  a 
search  warrant  Issued  by  a  magistrate,  unless 
the  conditions,  or  some  one  of  them  referred  to 
IB  section  3616,  exist  in  the  habitation  at  the 
time  the  search  is  to  be  made. 

[Ed.  Note^Vor  other  cases,  see  Seazcbea  and 
Seizures,  Cent  Dig.  1 1;  Dec.  Dig.  §  I.*] 

2.  SXABCHXS  AHD  SBIZtTBBa  (|  1*)— RjGBT  TO 

SsABcn  Privaie  Bbsxdbnci. 

A.  It  is  the  law  of  the  land  tiiat  no  mau, 
however  high  the  office  he  holds,  is  permitted 
to  ruthlessly  invade  the  sacred  rights  of  any 
home,  however  humble,  unless  he  Is  clearly 
within  the  statutory  provisions. 

B.  The  home  of  the  American  dtlsen  la  his 
castle  supreme,  and  he  who  dares  to  invade  the 
sanctity  thereof  does  so  at  his  peril. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Sdzures,  Cent.  Dig.  %  1;  Dec.  Dig.  {  L*] 

3.  Shebiffs  and  Constabixb  (S  98*)  — Un- 
lawful  Seabch— Invalid  Wabbant. 

A.  A  search  warrant  once  served  cannot 
be  furthw  nsorted  to  for  the  purpose  of  addi- 
tional searches.  An  attempt  to  make  a  sec- 
ond search  on  a  warrant  once  served,  even 
though  valid  originally^  would  place  the  officer 
attempting  the  search  in  the  attitude  of  a  tres- 
passer. 

B.  Under  the  facts  disclosed  by  the  record  in 
the  case  at  bar,  the  search  warrant  was  wrong- 
fully  issued  and  therefore  void.   It  would  have 

afforded  do  protection  or  Justification  to  any 
officer  entering  the  premises  at  any  time. 

[Ed.  Note.— For  other  cases,  see  Shcriifs  and 
Constables,  Cent  Dig.  {f  143-157;  Dec.  Dig. 
8  98.*] 

4.  SilKBJFFS  AND  COSSTABLES  (S  98*)  —  EXE- 
CUTION OF  Search  Wabbant— Subsequent 
Effectiveness. 

The  following  instruction  given  by  the  trial 
court  is  held  to  be  a  correct  statement  of  the 
law :  "Tou  are  inHtructod  that  after  a  search 
■warrant  has  been  executed  and  the  property  and 
things  therein  described  have  been  seized  thero- 
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under,  Its  office  has  been  performed  and  a  law* 
fnl  search  cannot  again  be  made  thereunder." 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConBtables,  Cent.  Dig.  H  148-167;  Dec.  Dig.  S 
98.*] 

6.  CBniiKAL  Law  ^  789^Homicide  (5  340*) 
—Appeal— Habuless  Bkbob— ImsTBucrioif. 

A.  Ad  assignment  of  error,  based  upon  an 
instruction  of  the  court  bearing  on  the  question 
of  the  xullt  or  innocence  of  the  person  on  trial 
of  murder  Is  of  no  avail  when  the  jury  return  a 
verdict  findinK  such  person  guilty  m  manslaugh- 
ter and  not  of  murder. 

B.  For  an  instruction  complained  of,  bnt 
^  which  Is  held  correct,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.Jj  1S46-1849. 1861,  1880,  1904- 
1922,  1960,  1^7:  Dec.  Dig.  J  789^*  Homicide, 
Cent.  Dig.  SI  715-717,  720;  Dec.  Dig.  g  340.*] 

6.  HOMICIDK  (§  250*)— MUBDEB— SUFUCMNOT. 

For  facts  which  in  the  opinion  itf  the  court 
are  sufficient  to  justify  a  conviction  ot  murder, 
see  opinion. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i§  51B-(S17 ;  Dec.  Dig.  «  250.*] 

7.  Criminal  Law  (|  1172*)  —  Haxhless  Bb- 

BOB— iNfflBUCITIONS. 

An  instruction  of  the  court  which,  taken 
as  a  whole,  states  a  rule  of  law  more  favorable 
to  the  accused  than  he  Is  mtitled  to  receive, 
although  subject  to  criticism  in  some  respects, 
if  free  from  fundamental  error,  will  not  ordi- 
narily justify  a  reversal 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  8128,  8164-8US7,  8169-8168, 
8169;  Dec  Mg.  i  1172.*] 

8.  Cbiminal  Law  (|  814*)  —  Bbtosal  of  In- 

BTBUCnONS. 

It  is  not  error  for  the  court  to  refuse  to 
give  instructions  which  are  not  applicable  to 
the  facts  disclosed  by  the  record  and  ao  not  con- 
tain correct  statements  of  the  principles  of  law 
applicable  to  the  issues  oh  trial. 

[E^d.  Note.— For  other  cases,  see'  Criminal 
Law,  Cent.  Dig.  H  1821,  1833,  1839,  1S60, 
1865.  1883,  1890,  1924,  1979-1986,  1987;  Dec. 
Dig.  S  814.*] 

Appeal  from  District  Court,  Washington 
County;  R.  H.  Hudson,  Judge. 

John  O.  Duncan  was  convicted  of  mau' 
slaughter,  and  be  appeals.  Affirmed. 

J.  B.  Charlton,  of  BartiesTUie,  for  plain- 
tiff in  error.   Smith  a  Matson,  Aast  Atty. 

Gen.,  for  the  State. 

ABMSTRONG.  P.  J.  The  plaintiff  In  er- 
ror, John  C.  Duncan,  was  tried  at  the  March, 
1913,  term  of  the  district  court  of  Washing- 
ton county  on  a  charge  of  the  murder  of  Dal- 
las Alexander,  and  convicted  of  manslaugh- 
ter in  the  first  degree.  His  punishment  was 
fixed  at  Imprisonment  in  the  state  peniten- 
tiary for  a  period  of  ten  years. 

[I]  The  homicide  occurred  at  Ochelata  in 
Washington  county  on  the  Qih  day  of  August, 
1912,  which  was  the  day  upon  which  the  gen- 
eral primary  election  was  held  in  that  year. 
The  deceased  was  a  man  about  66  years  of 
age,  and  had  been  engaged  In  the  cattle  busi- 
ness at  Ochelata.  The  wife  of  the  plaintiff 
in  error  was  a  candidate  before  that  primary 
for  the  nomination  as  a  party  candidate  for 
county  superintendent  of  public  Instruction 
ot  WaidtingtMi  county.   It  appears  that  the 


deceased  was  actively  opposing  ha  nomina- 
tlcML  The  flight  bcifbre  the  election  a  con- 
ference was  held  among  the  friends  of  Mrs. 
Duncan  at  the  store  of  one  Fuller  In  I3ie  town 
of  Ochelata,  at  which  oonfference  the  plain- 
tiff in  orroz'mui  preaoit.  Flans  were  lidd  for 
the  purpose  of  connteractlns  Oie  oppoaltlm 
to  Mrs.  Doncan^  candldacjr.  Aleundtf^ 
name  was  mentioiied  at  tlie  c<»f erenoe  as  one 
ot  her  onMmeats.  OOie  pUdntlff  In  ernw  made 
a  ttatemoit  to  the  effect  that  be  wonkl  take 
eaxe  of  Alexander.  About  9  o'dock  oa  the 
morning  of  tbe  election  tbe  plaintiff  In  «nor 
procured  a  search  warrant  from  tiie  local 
jTutlce  of  the  peace  to  search  die  deceased's 
real^nce  fur  Intoxleatlng  liqnw.  He  did  not 
make  the  search  immediately  after  procuring 
Hie  warrant,  bat  did  search  tbe  premises 
abont  noon,  and  secured  one  qnart  of  whisky 
which  be  displayed  to  bystanders  and  after- 
wards destroyed  tbe  same.  Abont  5  o'elodc 
In  tile  aftemotm  tbe  plaintiff  In  error  again 
attempted  to  seardi  Alexander^  bouse  by 
Tlrtoe  of  tbe  same  warrant  be  had  served  In 
the  forenocm.  The  deceased  resisted  tiie 
search,  contending  that  the  plaintiff  In  error 
had  no  farther  aatfaority  to  search  blA  pnm- 
ises  nnder  the  warrant  In  bis  ^tort  to  pre- 
vent tbe  search  the  deceased  took  bold  of 
plaintiff  In  error  and  abook  him  aronnd  eon- 
siderably.  Tbe  plaintiff  la  error,  on  »sooont 
of  this  action,  placed  tbe  deceased  xmAer  ar> 
rest  for,  as  be  says  In  his  testiimmiy.  resist- 
ing an  officer  of  tbe  law.  In  making  this  ar- 
rest he  drew  a  revolver.  Tbe  deceased  final- 
ly subsided.  By  use  of  force  the  plaintiff  In 
error  took  the  deceased  out  of  the  house  and 
started  down  toward  the  office  of  the  mayor. 
He  had  gone  some  llttie  distance,  It  appears, 
when  the  deceased  put  his  hands  in  his  i>ock- 
et  In  an  attempt  to  pull  out  his  pistol.  The 
testimony  of  witnesses  confiicts  as  to  Just 
what  was  done. 

The  witnesses  on  behalf  of  the  state  tes- 
tified that  the  deceased  said,  "John  Duncan, 
yon  have  gone  far  enough,"  or  something  of 
that  Import,  and  then  pulled  oat  lils  revolve-. 
The  plaintiff  in  error  stepped  a  short  distance 
ahead  of  deceased  and  grasped  him  by  the 
wrist  of  the  hand,  In  which  he  held  the  lAs- 
tol  At  the  same  time  plaintiff  in  error  drew 
his  own  pistol,  and  immediately  thereafter 
two  shots  were  fired,  almost  simultaneously, 
and  shortly  thereafter  other  shots  were  fired 
to  tbe  nnmber  of  five  or  six. 

Tbe  plaintiff  in  error  testified  that  tbe  de- 
ceased pulled  out  his  pistol  before  he  knew 
anything  abont  it,  and  somebody  across  tbe 
street  yelled,  "Look  out,  he  has  got  a  pistol !" 
and  he  seized  the  deceased  by  the  left  hand. 
In  which  he  was  holding  the  pistol,  to  prevent 
mm  from  shooting,  and  said,  "I>on't  do  that !" 
but  the  deceased  fired  Immediately,  and  tbe 
bullet  struck  him  in  tbe  upper  part  of  the  Mt 
arm.  At  the  time  of  this  shot,  h^  the  plain- 
tiff In  error,  was  pulling  his  pistol  out  of  his 
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pockot,  and  Immediate  flred  a  shot  at  Ae- 
OMMdt  ttae  bullet  taUnf  effect  In  the  abdo- 
men and  pasBlng'out  tbroogh  the  spinal  col- 
nmn.  Otbe^;  sbotg  were  fired  hj  both  parties; 
at  least  (Hie  more  shot  was  fired  by  plaintiff 
in  error  which  entered  the  left  side  of  the  de- 
ceased and  passed  tbrongh  his  body-  Two  or 
three  more  shots  were  fired  by  deceased,  one 
of  which  struck  the  plaintiff  in  error  In  the 
band;  another  In  the  left  arm.  There  was 
also  ft  bullet  wound  in  the  left  hip  of  the 
plaintiff  in  error. 

Some  of  the  witnesses  testified  that  the  de- 
ceased fired  tliree  shots;  others,  four.  There 
were  only  three  empty  shells,  however,  found 
In  his  pistol.  There  was  evidence  of  ill  feel- 
ing on  the  part  of  the  combatants  on  account 
of  the  election  being  held  at  tlie  time,  and 
it  was  the  theory  of  the  state  on  the  trial  of 
this  cause  in  the  court  below  that  the  plain- 
tiff in  error,  with  malice  In  his  heart,  went 
to  the  home  of  deceased  to  search  it,  In  or- 
der to  provoke  a  difficulty  with  him  and  give 
the  plaintiff  In  error  a  pretext  for  killing 
him.  It  appears  that  the  plaintiff  In  error 
knew  the  deceased  as  a  man  who  kept  whisky 
in  his  home  for  his  own  use,  and  that  he  did 
not  sell  it,  and  that  bis  home  was  not  a  place 
where  people  congregated  for  drinking  tntox* 
Icating  llQuor. 

The  theory  of  the  state  also  appeared  to  be 
Uiat  the  arrest  attempted  the  plaintiff  in 
error  was  nnlawful;  that  he  had  no  author- 
ity to  search  the  premises  or  to  apply  tax  the 
said  warrant,  and  tSat  his  acUm  in  attempt* 
ing  to  make  a  second  search  amounted  to  an 
assault  and  an  nnlawful  «atry  to  the  home  of 
deceased  which  he,  the  deceased,  had  a  rl^t 
to  resist;  tliat  the  plaintiff  In  error  knew 
that  the  deadly  weapon  he  used  in  making 
the  assault  and  in  attempting  the  axreat  gave 
the  deceased  the  right  to  resist  wifSi  similar 
faroe,  and  the  platndff  in  em>r*s  right  of  self- 
defense  nnder  the  drcnmstfuices  did  not  at- 
tach until  Iw  had  in  good  faith  withdrawn 
from  the  conflict  that  was  occasioned  by  his 
own  unlawful  oondnct  in  attempting  the 
search  and  niilawfnl  arrest  It  was  the  the- 
ory of  the  defense  In  the  trUil  court,  as  dis- 
closed by  the  record,  that  plaints  in  error 
bad  a  right  to  search  ttae  premises  with  or 
without  a  search  warrant,  and  tbat  bis  act 
in  placing  deceased  nnder  arrest  was  lawful, 
and  that  the  assault  made  on  him  by  deceas- 
ed was  felonious  and  one  which  he  had  a 
right  to  defend  against  without  withdrawal. 

There  is  no  contention  on  the  part  of  coun- 
sel that  the  verdict  la  contrary  to  the  evi- 
dence. Their  contentions  are  all  based  upon 
alleged  errors  of  law. 

[1 , 2]  This  homidde  was  one  of  many  that 
have  occurred  under  somewhat  similar  cir- 
cumstances In  Oklahoma.  The  plaintiff  In 
error  was  wholly  la  the  wrong  for  two  rea- 
sons: In  the  first  pl&ce  he  was  not  an  officer 
of  the  law,  and  had  no  right  to  serve  process 
•on  the  pretense  of  being  an  offlcor.  Second, 
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the  warrant  he  attempted  to  act  nnder  ma 
Toid.  The  (^ce  of  deputy  enforcement  oflBotf 
was  never  created  by  the  Legislature  In  this 
state.  It  was  nevw  the  purpose  of  the  law- 
making power  to  authorize  a  nnmtwr  of  Ir- 
responsible individuals,  or  responsible  In* 
dlvlduals,  for  that  matter,  to  act  as  law  en- 
forcement agents  without  any  responsihillty 
whatever.  The  sheriffs  and  constables  elect* 
ed  by  the  people  are  required  to  give  bond 
for  the  propee  performance  of  their  duties,  up- 
on which  bonds  the  citlzensbU>  of  this  state 
or  any  member  thereof  who  is  deprived  of 
any  leg^  right  can  recover  in  damages  from 
the  principal  and  bondsmen.  No  sheriff  of 
this  state  is  entitled  to  search  the  home  or 
private  residence  of  any  dtizNi  without  a 
warrant  issued  upon  a  showing  of  "probable 
cause."  and  to  say  that  an  Individual  pre- 
suming to  act  as  an  officer,  who  was  not  se- 
lected by  the  people,  who  gives  no  bond,  who 
is  reqponaible  to  no  one,  and  who  is  not  even 
required  to  be  a  law-abiding  citizen,  is  to 
be  iwrmltted  to  search  the  homee  of  our  cit- 
izens at  will  and  without  responsibility  Is  go- 
ing &rther  than  the  people  of  Oklahoma  ever 
intended  or  ttae  law  permits.  The  statute 
law  of  this  state  is  plain,  and  forbids  the  Is- 
suance of  search  warrants  or  the  searching 
of  private  resldsices,  except  In  the  manner 
therein  set  out  and  In  strict  compliance  tbere- 
wlth.  The  statutes  upon  the  Issuance  and 
service  of  search  warrants  under  the  pro- 
hibitory act  are  as  follows: 
Section  S61S,  Rev.  Laws,  provides: 
"No  such  warrant  shall  issue  but  upon  proba- 
ble cause,  supported  by  oath  or  afflrmatiou  de- 
scribing as  particalarly  as  may  be  the  place  ta 
be  searched,  and  the  pwson  <»  thing  to  be 

Section  SiSlA,  B«v.  Laws,  provides: 
"No  warrant  shall  be  issued  to  search  a  pri- 
vate residence,  occupied  as  such,  unless  it,  or 
some  part  of  is  used  as  a  store,  shop,  hotel, 
boarding  house,  or  place  tor  storage,  or  unless 
such  residence  Is  a  place  of  public  resort.'' 

Under  these  sections  of  the  law  a  seardi 
warrant  cannot  be  lawfully  isaned,  and  no 
officer  can  lawfully  enter  and  search  the  pri- 
vate residence  of  any  person  unless  such  resi- 
dence Is  a  place  of  pnldic  resort,  or  it  or  some 
portion  of  it  is  used  as  a  store,  or  as  a  sfac^. 
or  as  a  hot^  or  as  a  boarding  house,  or  as 
a  idace  for  storage.  There  is  no  cratentlon 
In  this  entire  record  that  any  of  these  oon- 
dltlona  attached  to  the  habitation  of  the  de- 
ceased, and  not  a  line  of  proof  In  the  record 
to  indicate  that  any  such  conditic»i  olsted. 
Magistrates  have  no  power  to  Issue  warrants 
to  search  a  private  residence  unless  it  is 
made  clearly  to  appear  that  the  residence 
comes  clear^  within  the  exceptions  of  sec- 
tion 3616.  supra.  No  offlosr  has  a  lawful 
right  to  search  any  such  residence  even 
though  he  possesses  such  warrant,  unless 
such  conditions,  or  some  of  them,  exist  In  the 
habitation  at  the  time  the  search  is  to  be 
made.  No  man,  be  he  officer  or  otherwise, 
is  permitted  to  ruthlessly  invade  the  sacred 
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Tlgtits  of  any  home,  however  bumble,  iinleBS 
be  is  clearly  within  the  law.  The  home  of 
the  American  citizen  is  his  castle  supreme, 
and  he  who  dares  invade  the  sanctity  thereof 
does  so  at  bis  peril.  Even  though  the  plain- 
titf  in  error  bad  been  a  lawful  officer,  his 
second  attempt  to  search  the  premises  of  the 
deceased  was  an  unlawful  act,  a  wicked  tres- 
pass, and  an  Intolerant  Invasion  of  the  sacred 
rights  of  a  sovereign  citizen,  and  one  that  he 
had  a  right  to  resist  for  the  reason  that  the 
warrant  had  already  been  served  and  was 
no  longer  authority  under  any  condition.  To 
this  unlawful  act  was  added  the  sCCort  of 
plaintiff  in  error  to  make  an  onlawful  arrest 
of  the  deceased  at  the  point  of  a  revolver, 
without  a  warrant  or  without  other  author- 
ity. He  provoked  the  difficulty  and  was  not 
entitled  to  plead  the  law  of  eelf-defense.  The 
Jury  made  a  mistake  in  convicting  him  of 
manslan^iter  Instead  of  murder.  Under  the 
statute  law  of  tbla  state  he  was  dearly  guilty 
of  murder.  Under  the  circumstances  dis- 
closed by  the  record,  the  deceased  had  a  right 
to  apprehend  the  force  that  was  used  by  the 
plalntUf  In  error  and  to  resist  it  with  like 
force  If  occasion  demanded.  fI3ie  actions  and 
conduct  of  plaintUf  In  error  were  such  that 
he  had  himself  been  shorn  thereby  of  the 
protection  of  fbe  law. 

This  case  has  been  poorly  brtefled  on  behalf 
of  the  plaintiff  in  error;  In  fact  the  purport- 
ed brief  is  a  bri^  In  name  only.  It  contains 
scarcely  no  argumoit  or  Authority,  but  simply 
states.  In  general  terms,  that  Hie  court  erred 
In  certain  respects.  In  cases  of  this  impor- 
tance counsel  should  not  bring  these  appeals, 
unless  they  intend  to  properly  brief  and  pre- 
sent them  to  the  court  It  is  the  duty  of 
counsel  to -brief  cwses,  and  not  the  duty  of 
this  court  to  brief  them. 

[i,  4]  The  first  assignment  of  error  is  that 
the  court  erred  in  giving  the  following  in- 
strncUoD: 

"Tou  are  Instructed  that  after  a  search  war- 
nint  has  been  ezecnted  and  the  property  and 
things  therein  described  have  been  seized  there- 
under, its  office  has  been  performed  and  a,  law- 
(el  search  cannot  again  be  made  thereunder." 

This  instruction  is  a  correct  statement  of 
the  law,  and  was  properly  given.  The  prin- 
ciple it  states  is  so  elementary  and  weH  un- 
derstood that  a  man  of  ordinary  Intelligence 
would  need  no  advice  thereon. 

[B}  It  Is  next  contended  that  fbe  court 
erred  in  giving  taie  following  Instroction: 

"Tou  are  instructed  that  if  you  find  and  be- 
lieve from  the  evidence  in  this  case  beyond  a 
reasonable  doubt  that  the  defendant  shot  and 
killed  the  deceased,  and  you  further  find  and 
believe  beyond  a  reasonable  doubt  that  his 
sole  purpose  of  shooting  and  killing  him  was 
from  motives  of  revenge,  for- any  real  or  imag- 
inary wrong  previously  inflicted  upon  him  by 
the  deceased,  if  any.  and  such  motive  was  tbe 
sole  moving  cnuse  of  the  killing,  then  the  kill- 
ing under  such  eircumatances  and  for  such  rea- 
sons is  murder,  and  if  you  so  believe  from  tbe 
evidence  beyond  a  reasonable  doubt,  you  should 
return  a  verdict  of  guilty  of  murder  as  charg- 
ed in  the  information.** 


This  Instruction  was  also  a  correct  state- 
ment of  the  law,  but  even  If  it  were  not,  an 
assignment  of  error  based  thereon  would  be 
of  no  avail  In  this  case,  for  the  .reason  tbat 
the  plaintiff  In  error  was  convicted  of  man- 
slaughter instead  of  murder.  See  Byars  t. 
State,  7  OkL  Or.  650,  126  Pac.  252;  Morgan 
v.  Territory,  16  OkL  680,  85  Pac.  718. 

17]  It  la  n^  contended  that  the  court 
erred  in  giving  the  following  Instruction: 

"Yon  are  instructed  that  after  the  defendant 
had  made  a  search  of  the  dwelling  bouse  of  the 
deceased,  Dallas  Alexander,  under  the  st^arcb 
warrant  that  has  been  introduced  in  evidence 
in  this  case,  and  had  seized  liquor  thereunder 
and  had  done  all  of  tbe  acts  required  of  him 
under  said  warrant,  except  to  make  return 
thereof,  he  had  no  right  to  make  another  search 
of  said  premises  under  said  warrant;  and  if 
yon  believe  from  the  evidence  in  this  case  be- 
yond a  reasonable  doubt  that  he  did  attempt  to 
make  a  second  search  under  the  said  warrant, 
then  and  in  that  event  his  acts  were  wrongful, 
and  the  deceased  was  justified  in  resisting  any 
further  search  of  said  premises  onder  said  war- 
rant, and  the  defendant  bad  no  right,  when  so 
resisted,  to  arrest  tbe  deceased  on  the  ground 
that  he  was  resisting  an  oflicer  in  the  perform- 
ance of  bis  duties,  and  if  be  did  so  arrest  the 
deceased,  then  such  arrest  and  detention  were 
wrongful,  and  deceased  had  the  right  to  resist 
the  said  arrest  and  detention  with  all  ^e  force 
necessary  to  prevent  the  same,  and  If  as  a  rs- 
sult  of  such  unlawful  arrest  and  detention  a 
combat  ensued  between  the  deceased  and  tbe 
defendant,  the  defendant  could  not  justify  the 
ihooting  and  killing  of  tbe  deceased  upon  the 
ground  of  necessary  self-defense,  but  he  would 
be  guilty  of  the  crime  of  maoBlaughter  in  tbe 
first  degree ;  even  though  the  defendant  by 
reason  of  tbe  act  of  tbe  deceased  in  resisting 
such  arrest  may  have  been  in  danger  of  ioslng 
his  life,  or  of  receiving  great  bodily  harm  at  the 
hands  of  the  deceased,  unless  before  firing  the 
fatal  shot  the  defendant,  by  some  word  or  posi- 
tive act  indicated  to  the  deceased  his  intention 
to  no  longer  detain  tbe  deceased  under  such  un- 
lawful arrest,  and  to  in  good  faith  withdraw 
from  such  combat,  in  snch  esse  he  would  have 
tbe  right  of  self-defense,  but,  if  after  having  in- 
dicated to  the  deceased  his  intention  to  with- 
draw from  such  combat,  the  deceased  continued 
his  assault  upon  the  defendant,  then  tbe  defend- 
ant had  tbe  right  to  give  blow  for  blow,  and 
to  use  all  the  means  reasonably  necessary  to 
save  bis  life,  or  to  prevent  serious  bodily  injury 
being  done  him,  even  to  the  extent  of  taking  the 
life  of  his  assailant.  Tf  you  entertain  a  rea- 
sonable doubt  as  to  whether  or  not  the  defend- 
ant was  actii^  in  his  own  lawful  seU-defenae, 
then  it  will  be  yoar  duty  to  give  the  defendant 
the  benefit  of  the  doubt  and  acquit  him." 

Coansel  do  not  cite  a  single  auUiorlty  nor 
present  a  single  argument  in  support  of  the 
contention  that  this  instruction  was  errone- 
ous. It  w&s  in  t&ct  more  favorable  to  the 
plaintiff  in  error  than  the  law  warranted 
Under  our  law  the  most  favorable  conception 
of  the  dlfflculty  would  be  mutual  mortal  com- 
bat 

In  Carter  t.  State,  30  Tex.  App.  551,  17  S. 
W.  1102,  28  Am.  St  Rep.  944,  the  Court  of 
Criminal  Appeals  of  Texas,  in  discussing  a 
proposition  very  similar  to  this,  but  afTected 
by  law  more  favorable  to  the  occasion,  re- 
views the  law  fully.  We  qnote  the  follow- 
ing from  that  opinion: 

"Now,  if  the  intent  of  the  defendant  was  only 
to-  make  an  illegal  end  unwarranted  amst,  this 
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wotild  not  c<metitute  a  felony.    If  the  arreit 

had  been  accomplished,  it  wotud  have  conBtitut- 
ed  only  false  xmprisonmeot  on  the  part  of  de- 
fendant, and  in  this  state  thi^  is  but  a  misde- 
meanor. The  fact  that  the  party  arrested,  or 
sought  to  be  arrested,  without  warrant,  may  be 
shown  to  have  been  justly  euspectPd  of  felony 
will  not  justify  a  homicide  on  the  part  of  the 
officer,  if  he  had  no  warrant,  unless  he  bring 
himself  within  some  of  the  rules  laid  down  au- 
thorizing sacb  arrest  without  warrant.  Staples 
V.  State,  14  Tex.  App.  136;  Jacobs  v.  State.  28 
Tex.  App.  79,  12  8.  W.  408 ;  Ei  parte  Sher- 
wood, 29  Tex.  App.  384,  15  S.  W.  312.  An 
officer  having  lawful  authority  to  make  an  ar- 
lest  may,  on  meeting  with  resistance,  use  such 
force  AS  may  be  neceasary  to  overcome  such  re- 
sLstafice,  but  he  Is  not  authorized  to  use  greater 
force  than  is  necessary  for  the  arrest  and  de- 
tention of  tbe  accused  party.  Heaverts  v.  State, 
4  Tex.  App.  175;  Giroux  v.  State,  40  Tex.  97. 
But  this  rule  does  not  apply  where  tbe  officer. 
In  vidatlon  of  law,  undertakes  to  arrest  a  party 
without  a  warrant,  nor  in  cases  where  he  has 
not  the  right  to  make  such  arrc^^t.  As  we  have 
seen,  the  defendant  was  engaged  in  attempting 
to  make  an  unlawful  arrest.  Now,  it  is  clear 
that  be  was  in  the  wrong,  because  be  was  en- 
gaped  In  the  attempt  to  peipetrate  false  im- 
prisonment, and  on  account  of  that  wrong  was' 

Oed  in  a  situation  where,  taken  most  strong- 
I  hia  favor,  it  was  necessary  for  him  to  de- 
Mmseif  against  an  attack  made  upon  him- 
self superinduced  b^  that  wrong.  In  snch  case 
tbe  law  justly  limits  his  right  of  self-defense, 
and  regulates  it  according  to  tbe  magnitude  of 
that  wroi^.  In  Beed's  Case,  White,  P.  J.,  said: 
'Wherever  a  party,  by  ilia,  own  wrongful  act, 
produces  a  condition  of  things  wherein  it  be- 
comes necessary  for  bis  own  safety  that  he 
should  take  life  or  do  aertooa  bodily  harm,  tben, 
indeed, 'the  law  wisely  imputes  to  him  bU  own 
wrong,  and  its  consequences  to  the  extent  that 
they  may  and  should  be  considered  in  determin- 
ing the  grade  of  the  offense,  which,  but  for 
such  acta,  would  never  have  been  occasioned. 
Mr.  Bishop  says:  "The  rule  is  commoaly  stated 
in  American  cases  thus:  If  the  individual  as- 
saulted, being  himself  without  fault,  reasonably 
apprehends  death  or  serious  bodily  harm  to  him- 
self unless  he  kills  the  assailant,  the  killing  is 
justifiable."  Bish.  Grim.  Law,  §  8Go.  But  a 
person  cannot  avail  himself  of  a  necessity  which 
he  has  knowingly  and  willfully  brought  upon 
himself.  State  v.  Neeley,  20  Iowa,  108;  Adams 
v.  People,  47  lU.  376 ;  State  v.  Starr,  38  Mo. 
270;  People  v.  Hunt,  59  CaL  430;  Wilis  v. 
.State,  73  Ala.  362 ;  Barnett  v.  State,  100  Ind. 
171;  Story  v.  State,  99  Ind.  413.  That  is,  it 
will  not  aSord  him  a  justification  in  tew.  How 
far  and  to  what  extent  he  will  be  excused  or 
cxciienble  in  law  must  depend  upon  tbe  nature 
and  character  of  the  act  be  was  committing, 
and  which  produced  the  necessity  that  he  should 
defend  himself.  When  his  own  original  act  was 
a  violation  of  law,  then  the  law  takes  that 
fact  into  consideration  in  limiting  his  right  of 
defense  and  resistance  while  in  the  perpetra- 
tion of  snch  unlawful  act  If  he  was  engaged 
in  the  commission  of  a  felony,  and,  to  prevent 
its  commission,  the  party  seeing  it,  ur  about  to 
lie  injured  thereby,  makes  a  violent  assault  upon 
him,  calculated  to  produce  death  or  serious 
bodily  harm,  and  in  resisting  such  he  slay  bis 
assailant,  the  law  would  impute  the  original 
wrong  to  the  homicide,  and  make  it  murder. 
But  if  the  original  wrong  wos  or  would  have 
been  a  misdem^^anor,  tben  the  homicide  growing 
out  of  or  occasioned  hy  it,  tiiough  in  self-defense 
from  an  assault  made  npon  him,  would  be  raan- 
slan^htcr  nnder  the  law.'    Beed  v.  State,  11 


Tex.  App.  509,  517,  519  [40  Am.  Rep.  795]; 
Pen.  Code.  art.  49.  Defendant's  theories  of  de- 
fense in  this  case  were  mistaken  identity  and 
self-defense.  In  Peter's  Case  Judge  Hurt  said : 
'The  defenses  interposed  are  mistaken  identity 
and  self-defense-  For  tbe  purpose  of  this  opin- 
ion, the  former  will  be  considered  as  though 
Leek  Crook  had  been  the  subject  of  the  homi- 
cide.' In  that  case  tbe  deceased  was  mistaken 
for  licek  Crook,  as  the  deceased  in  this  case 
was  mistaken  for  Lawson.  'It  will  be  farther 
assumed  as  true,'  says  that  (pinion,  'that  de- 
ceased, at  the  time  the  fatal  shot  was  fired,  was 
indicating,  by  some  act  done,  a  purpose  to  kill 
appellant  or  do  him  some  serious  bodily  harm. 
The  question  then  arises,  How  far,  under  what 
circumstauces,  did  the  right  of  suf-defense  at- 
tach? *  •  *  Having  then  killed  Leek  Orook 
(or  his  legal  equivalent]  in  the  attempt  to  ille- 

S:ally  arrest  him,  the  homicide  cannot  be  of  a 
ess  grade  than  manslaughter,  though  done  up- 
on reasonable  apprehension  of  danger.  The 
slayer  in  such  case  stands  In  the  attitude  of  a 
trespasser,  his  situation  being  nnalogons  to  that 
of  him  who  provokes  tbe  difficulty,  or  furnishes 
the  occasion  therefor,  in  tbe  course  of  which  he 
slays  bis  adversary  to  save  himself.'  Peter  v. 
State,  23  Tex.  App.  684,  687,  5  S.  W.  228; 
King  y.  State,  13  Tex.  App.  277.  'Cases  may 
arise  In  which  an  original  trespasser,  or  one 
who  provolces  or  furnishes  the  occasion  for  a 
difficulty,  becomes  entitled  to  the  right  of  fall 
and  perfect  self-defense.  •  *  •  This  right 
being  forfeited  or  abridged  by  bis  own  act,  it 
must  be  revived  by  his  own  act ;  as  where  one 
condones  the  trespass  or  wrong  by  retiring  from 
the  difficulty  in  an  unequivocal  manner,  and  his 
adversary  then  renews  the  combat.  In  such 
case,  the  nature  and  character  of  the  original 
trespass  or  provocation  enters  as  an  element  in 
illustrating  the  animus  of  the  party  renewing 
the  difficul^,  and  fixes  the  grade  of  the  offense 
committed  in  its  progress.'  Peter  v.  Stat&  23 
Tex.  App.  684.  5  S.  W.  228." 

[1}  It  Is  next  contended  tbat  the  court 
erred  in  falling  to  give  certain  requested  In- 
stmctfoBS.  A  reading  of  tbe  recOTd  Indicates 
that  these  InstmctlonB  were  based  upon  an 
erroneous  theory,  and  were  properly  refused. 
There  la  no  evidence  In  the  record  upon  which 
some  of  tiiem  oonld  be  properly  based. 
Counsel  present  no  reasoning  nor  authority 
to  sustain  their  contention,  and,  none  appear- 
ing to  this  court,  these  assignments  will  re- 
ceive no  further  oonslderaUon 

The  record  as  a  whole,  as  well  as  brief  of 
counsel  in  this  case,  is  subject  to  severe  criti- 
cism. There  Is  no  Index  to  the  case-made, 
and  not  a  single  page  of  the  same  Is  number- 
ed. It  requires  almost  endless  effort  to  re- 
view the  record  and  the  contentions  of  coun- 
sel. We  trust  that  similar  appeals  will  not 
be  brought  to  this  court.  Our  examination 
of  the  record  and  brief  falls  to  disclose  any 
error  prejudicial  to  Uie  substantial  rights  of 
plaintiff  in  error.  In  fact  he  was  convicted 
of  manslaughter  when  he  should  have  been 
convicted  of  murder.  The  Judgment  aC  the 
trial  court  is  affirmed. 


DOYLB,  J;,  concurs.  FUBMAN,  3.,  absent 
on  account  of  sickness. 
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BALDWIN  vt  d.  T.  STATE.   (No.  A-21S8.) 
(Criminal  Court  of  Appeals  ot  Oklahoma.  Dec 
12,  1914.) 

(8i/Uahv»  hv  the  Court.) 

1.  GAuiNa  ({  84*)— Pbobbcution— ScoFB  or 

iNqcm— EVIDBNCK. 

Wlien  an  indictment  ,or  information  charges 
the  penan  or  persons  on 'trial  with  gamins,  un- 
der the  provisions  of  section  2499,  Rev.  Laws 
1810,  the  sole  and  onl;  issue  is:  Was  such  4^- 
fense  committed  in  the  manner  and  form 
charged? 

[Ed-  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  8|  274-288;  Dec.  Dig.  fi  94.*] 

2.  CBlHlNAl,  Law  (JS   706,  919*)— AppeaIt- 
Gbound  fob  Rbv£xsai<— New  Tbial. 

This  court  has  often  held  in  its  opinions 
that  the  proof  introduced  on  the  trial  of  a  per- 
son charged  with  a  specific  offense  should  con- 
form to  the  issue  as  laid,  and  the  county  attor- 
neys have  been  warned  repeatedl;  from  ezcor- 
sions  into  other  issues  which  could  have  no  pur- 
pose other  than  b;  improper  methods  to  preju- 
dice the  minds  of  the  furors.  When  the  recoi-d 
disclosed  the  fact  that  the  county  attorney  has 
been  guilty  of  auch  uclair  conduct  and  ruthless 
disregard  of  the  rules  of  evidence,  the  trial  court 
should  set  aside  a  verdict  of  conviction  and  see 
that  the  case  is  tried  according  to  law;  oth- 
erwise this  court  will  reverse  a  judgment  and  re* 
quire  Mm  so  to  do. 

[Ed.  Note.— For  other  cases,  see  (Criminal 
^WjCen^Dfg,  iC  1681,  2197-^1;  Dee.  Dig. 

S.  Cbiuinal  Law  (§  889*)— Evidbucb— Oth- 

XB  Ofpbnsi:s. 

On  the  trial  of  a  person  or  persons  charged 
with  gaming,  the  county  attorney  has  no  right 
to  attempt  to  prove  that  the  person  or  persons 
charged  were  engaged  in  the  maintaining  of  a 
place  where  intoxicating  liquors  were  kept  and 
sold,  or  that  any  one  of  them  has  been  guilty 
of  oDrmption  in  office,  or  that  any  one  of  them 
has  been  advised  by  outers  to  discontinue'  a  law- 
ful business  and  engage  in  conducting  a  saloon. 
Such  offenses  are  foreign  to  the  issue  and  should 
be  prosecuted  by  separate  information  or  indict- 
ment, if  the  facts  so  warrant 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  822-824 ;  Dec  Dig.  8  369.*j 

4.  Cbihinal  Law  (g  784*)— InsTBUonons— 

ClBCUHSTANTIAI.  SVIDENCE. 

When  the  proof  on  the  part  of  the  state  Is 
wholly  circumstantial,  It  Is  the  duty  of  the  trial 
court  to  give  the  law  of  circumstantial  evidence 
in  his  Instructions. 

[Ed.  Note.— For  otiwr  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1883-188^1^,  1B60;  Dec 
Dig.  I  784.*] 

B.  Cbiuinal  Law  (8  784*)- Iwbtbuohoitb— 

pIBCUUSTANTIAI.  ETIDBNCB. 

(a)  It  is  aa  much  the  duty  of  the  trial  court 
'to  give  a  correct  statement  of  the  law  of  cir- 
cumstantial evidence  as  it  is  to  give  any  Inatruc- 
tioo  whatever. 

(b)  For  an  instroction  condemned  as  incom- 
plete and  not  a  fair  statement  of  the  law  of  cir- 
cumstantial evidence,  as  applied  to  the  facts  in 
the  record  of  the  case  at  bar,  see  opinion. 

(c)  For  a  correct  statement  of  the  law  of 
circumstantial  evidence  which  should  have  been 
given  by  the  trial  court,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1883-18^^922, 1960;  Dec 
Dig.  1  784.*] 

Appeal  from  County  Cooit,  Osage  Coanty ; 
Paul  B.  Haaon,  Judge. 
J.  M.  Baldwin  and  others  were  convicted 


of  gaming,  and  appetl.  Berersed  and  re- 
manded. 

J.  M.  Worten,  of  Pawhnska,  for  plalntiffi 
in  error.  S.  I.  McElhoes,  Aast  At^.  Gol, 
for  defendant  io  error. 

ARMSTBONO,  P.  J.  TbA.  plabitUEB  In 
error,  J.  Bf.  Baldwin,  Bowe  Little,  and  U.  B, 
HUl,  were  Jointly  tried  and  convicted  at  tiie 
July,  1918,  term  of  the  county  court  of  Osace 
county,  on  a  chaq^  of  gaming.  The  Jury 
fixed  tbo  punishment  of  Llttie  at  a  fine  of 
J50  and  Imprisonment  In  the  county  Jail  tor 
a  period  of  80  days,  the  puntahment  of  Bald- 
win at  a  fine  of  f  100  and  imprisonment  In 
the  county  jail  for  a  period  ut  80  days,  and 
the  punishment  of  Hill  at  a  fine  ot  $100  and 
imprisonmoat  In  the  coanty  jail  for  a  period 
of  80  days.  The  rec<vd  brings  the  case  up 
as  to  all  three  of  the  parties.  The  brief 
filed  by  counsel  la  for  Baldwin  and  Little. 
No  brief  Is  filed  an  behalf  of  Hill. 

There  are  many  assignments  of  error,  cndy 
a  few  of  whldi.  however,  will  be  considered. 
This  la  a  case  wher^  the  proof  Is  based 
entirely  on  drcamstances.  The  officers  raid- 
ed a  Joint  In  the  town  of  Blgheart  about  the 
Sth  of  March.  1913.  There  were  8<«ne  12  or 
IS  persons  In  the  place  at  the  time,  a  num- 
ber of  wh<nn  departed  from  the  scoie  hur- 
riedly when  the  officers  appeared.  Poker 
chlpe  and  mcmey  and  a  deck  of  cards  were 
found  upon  a  table.  Tbe  plaintiffs  In  error 
were  In  the  place  at  the  time,  and  two  of 
them  were  seated  at  a  table  upon  which 
were  cards,  money,  and  poker  chips.  The 
plalntUfs  In  error  were  arrested,  chained 
with  playing  poker. 

[1-3]  The  county  attorney,  In  the  cross- 
examination  of  the  plaintiffs  In  error,  seems 
to  have  lost  sight  of  the  Issue  that  was  on 
trial,  and  extended  bla  examination  into  is- 
sues that  could  have  had  no  relation  to  the 
case,  except  to  show  the  Jury  that  he  was 
trying  men  who  were  either  engaged  In  run- 
ning a  gambling  house,  selling  whisky,  or 
otherwise  violating  the  law.  !Bie  sole  and 
only  issue  In  the  ease  on  trial  was:  Did  the 
plaintiffs  In  error,  at  the  time  and  place  al- 
leged, play  poker  for  money?  When  plain- 
tiff In  error  Little  was  on  the  stand  as  a 
witness  for  himself,  the  county  attoroey 
asked: 

"Q.  Did  th^  have  any  whisky  In  there?  A. 
I  think  so.    Q.  Who  was  selling  it?" 

On  objection  being  Interposed,  this  Ques* 
tlon  was  followed  with  another,  to  wit: 

"Q,  Was  anybody  drinUng  any  whiskyr 

On  objection  being  interposed,  the  witness 
was  asked  If  he  saw  money  on  the  table,  aud 
then  was  asked: 

"Q.  Had  you  ever  assisted  In  the  running  of 
this  house  up  there,  Mr.  Little?" 

Objection  was  Interposed  end  overruled. 
Witness  was  then  asked: 

"Q.  Who  was  the  owner  of  the  building  you 
were  in?    A.  O.  R.  Little.    <2.  Who  is  G.  B. 


'For  other  osMS  see  same  toplo  sad  section  NUHBEB  In  Dee  Dig.  ftAin.  Dig.  Key-No.  Series  ft  Rep'r  Indaiw 
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Little*  if  nni  know?  A.  Uy  IvOuau  (ObJeetloii 
overruledO" 
Later  witness  waa  asked: 

"Q.  Did  Ton  ever  tell  John  Malone.  in  t^e 
presence  of  Mr.  Hays,  that  you  were  nmning  a 
barber  shop  down  there,  and  that  yoar  father 
decided  to  close  that  barber  shop  up  and  nm 
a  gambling  house  upstairs?  (Objected  to.  Sus- 
tained.) Q.  I  will  ask  yon  If  yon  ever  teHA  Mr. 
Malone,  after  yon  had  been  arrested  charged 
with  this  offense,  in  Tulsa,  in  the  presence  of 
Mr.  Hays,  that  yon  were  mnning  a  barber  shop, 
and  that  yoar  father  decided  to  sdl  ont  the  bai>- 
ber  shop  and  let  you  nm  a  gamUlns  Iioum  oik 
stairs?''^ 

Objected  to  and  overruled,  and,  before  an- 
swering, the  witness  waa  asked  the  following 
qnestlw: 

"Q.  I  am  talking  about  the  building  thU 

SamDline  was  In,  now,  to  make  it  clear  to  you, 
Ir.  Little.  I  might  have  had  in  ndnd  the  wrong 
place  aboQt  where  you  were  when  Henry  Ma- 
jors  came  in.  It  wasn't  upstairs,  was  it?  A. 
It  was  downstairs.  Q.  Didn't  you  state  to  John 
Malone,  in  the  presence  of  Mr.  Hays,  at  Tulsa, 
that  this  was  yoar  money,  and  that  your  fa- 
ther—yon had  been  mnnlng  a  bartwr  shop,  and 
that  be  decided  to  not  let  yoa  run  a  barb^  shop 
and  pat  in  a  gambling  house  instead,  or  words 
to  that  effect?    (Objected  to,  and  overruled.)'* 

Then  the  following  qneathm  was  asked: 
"Q.  I  will  ask  yon  if  you  didn't  tell,  afttt 
yoar  arrest  charged  with  this  crime,  if  yoa  didn't 
ten  John  Malone  in  Tolsa,  that  your  fadier  ad- 
vised you  to  get  oat  of  tiie  barbw  shop  and  run 
a  saloon,  and  that  this  was  your  money,  and 
that  you  were  going  to  fight  this  case,  thinking 
that  John  Malone  was  going  to  resign,  and  your 
testimony  would  be  taken  for  more  than  Henry 
MaioT'B?  (OUeeted  to,  and  overruled.)  *  •  • 
Q.  Who  bad  charge  of  that  house?  A.  I  don't 
exactly  know.  Q.  WeU,  do  you  about  know? 
A.  I  couldn't  say.  Q.  Who  was  moning  it?  A. 
I  don't  know  that  Q.  Who  was  the  manager? 
A.  I  couldn't  say.  Q.  It  was  your  father's 
building?  A.  Yes,  sir.  Q.  Tou  don't  know  who 
had  it  in  charge?  Who  did  he  rent  it  from? 
A.  Yes,  sir.  Q.  Now  don't  yoa  know  that  Jim 
Baldwin  bad  Uie  ninning  of  that  building  and 
was  running  a  whisky  and  ganUing  house  in 
there  r* 

Baldwin  waa  a  cQdefendant.  On  obJectlMi 
being  Interposed  to  this  class  of  ezamlnation» 
tbe  following  was  asked: 

"Q.  Now  the  question  was,  Mr,  Little,  yoa  had 
been  in  there  often,  you  stated,  and  do  you  know 
whether  or  not  Mr.  J.  M.  Baldwin,  one  of  tbe 
defendants  here,  had  cmtrol  of  the  bouse  and 
managed  the  house  or  not?  {Objected  to  and 
overruled.)" 

This  character  of  examination  was  not  cal- 
culated to  tluow  any  light  upon  tbe  issue  on 
tilaL  If  tbe  eoonty  atttwney  wanted  to 
prosecDte  Baldwin  for  malBtatoIng  a  gam- 
bling house  and  a  place  where  intoxicating 
Uanor  was  sold,  be  had  a  il^t  to  do  so^  and 
it  was  his  duty  to  do  so,  if  tbe  facta  warrant- 
ed, but  that  issue  was  not  lalsed  in  tbe  case 
at  bar,  wherein  the  persons  were  charged 
wttta  tbe  cttmaB  of  gaming  only.  A  atmilar 
examination  waa  indalged  in  In  connection 
with  the  crosB-coEaraination  of  witness  Hill, 
wherein  the  county  attorney  apparently 
Bongbt  to  prodnoe  befwe  tbe  jury  facta  to 
indicate  ttiat  Hill,  as  town  mariihall,  and 
oOier  city  officials,  were  pexmitthig  a  gam- 
bling bouse  and  Joint  to  be  run  in  tbe  town. 


Tbese  ismes  bad  nothing  wbatercor  to  do 
wltb  tbe  case  on  tiial;  and,  wbUe  county 
attorneys  are  to  be  "commended  for  the  falth- 
fol  discharge  of  their'  duty,  it  is  not  their 
duty  to  undwtake,  by  nnftlr  methods  and 
a  wanton  disr^caid  of  tbe  law  of  evidence,  to 
secft  convictions  in  tbia  manner.  The  gnes* 
tioa  at  wbether  or  not  tbe  plalntUt  in  error 
Uttle  admitted  that  tbe  money  seised  from 
tbe  gambling  table  waa  his  could  have  been 
properly  drawn  out,  but  not  by  c<mnecting  It 
with  the  question  of  whether  or  not  bis  father 
bad  advised  bim  to  abandon  a  legitimate  buai- 
neaa  and  apea  a  saJoon  In  violation  of  law. 
PlaintlfF  in  error  cannot  be  convicted  because 
some  one  bad  given  bim  bad  advice.  Nether 
should  plalntur  In  error  Hill  have  been  con- 
victed because  tbe  dty  authorttlee,  incladlng 
blmsel^  were  permitting  the  law  to  be  vio- 
lated by  paying  stipulated  fines.  All  of  these 
offenders  should  bavA  been  indicted  and 
prosecuted  under  the  statutes  penalizing  cor- 
ruption in  office,  If  the  facts  warranted; 
but,  for  tbe  purpose  (tf  securing  a  cmvlction 
of 'the  marshall  for  playing  pc^r,  tbe  cor- 
mptlon  of  tbe  dty  officials  bad  nothing  to 
do  with  the  iasnc^  and  was  not  admisrtbie 
for  any  pniposa 

[4,1]  Counsel  complain  ct  tbe  fbHowlng 
instmctlcHi  of  tbe  court: 

"The  jury  are  instructed  that  circomstantial 
evidence  is  to  be  regarded  by  the  jazy  In  all 
cases,  and  is  many  tames  quite  as  concfusive  in 
its  convincing  power  as  direct  and  positive  evi- 
dence. When  it  is  strong  and  satisCactoir,  tbe 
jury  sfaoold  so  consider  ft,  neither  enlarging  or 
belittling  its  force.  It  should  have  its  jnst  and 
fair  weight  with  ^on,  and  if  when  it  Is  taken  as 
a  whole,  and  fairiy  and  candidly  weighed,  it 
convinces  the  guarded  judgment  beyond  a  rea- 
sonable doubt,  you  should  convict,  and  on  sudi 
conviction  you  are  not  to  fancy  situations  or 
circamstances  which  do  not  appear  In  the  evi- 
dence, but  yoa  are  to  make  those  jast  and  rea- 
sonable inferences  from  dreumstances  which 
tbe  guarded  judgment  of  a  reasonable  mind 
would  ordinarily  make  under  like  circnmstances. 
And  if,  in  connection  widi  the  other  evidence  be- 
fore you,  you  th«a  have  no  reasonable  doubt  as 
to  (he  gaOt  of  the  defendants,  you  should  con- 
vict them,  bn^  if  yoa  entertain  such  donbti  you 
sboald  acqalt  them." 

This  was  not  a  complete  and  correct  state- 
ment of  the  law  of  drcnmstantial  evidence, 
aa  applied  to  tbe  facts  dlsdosed  by  tbe  rec- 
ord, and  should  not  have  been  given.  If  tbe 
foregoing  Instructlott  Is  to  be  given.  It  should 
be  accompanied  by  one  giving  law  of  di^ 
cumstantial  evldoice  to  tbe  jury  subatantlal- 
ly  as  fidlows: 

You  are  instructed  that  the  state  relies  tor  a 
convlctfon  In  this  ease  upon  what  Is  known  as 
circumstantial  evidence,  and  in  this  matter  you 
are  instructed  that,  to  warrant  a  conviction  up- 
on circumstantial  evidence,  each  fact  necessary 
to  tbe  conclusion  sought  to  be  established  (that 
is,  the  guilt  of  the  defendant)  must  be  proved 
by  competent  evidence,  beyond  a  reasonable 
doubt,  and  that  all  the  focts  and  circumstances 
proven  should  not  only  be  consistent  with  tbe 
guilt  of  the  accused,  but  consistent  with  each 
other,  and  Inconsistent  with  any  other  reason- 
able hypothesis  or  conclusion  than  that  of  his 
gallt,  and  saffldent  to  produce  in  your  minds  the 
reasonable  moral  certainty  that  the  accused  corn- 
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mlttfed  the  oflfense  charged  agftlQBt  him.  And 
you  are  instructed  that  when  the  circumstances 
are  sufficient  under  this  mle  herein  given  you, 
they  are  competent  and  are  to  be  regarded  by 
the  jury  as  competent  for  your  guidance  as  di- 
rect evidence. 

The  Instruction  given  was  prejndldal;  at 
least  it  did  not  state  the  rule  of  law  correct- 
ly. These  people  may  all  be  guilty  of  this 
offense  and  many  others,  bnt  upon  a  retrial 
of  this  case  the  county  attorney  should  try 
It  according  to  law  and,  If  other  offenses  have 
been  committed,  file  fnrtlier  Informations  and 
try  them  in  the  same  manner.  It  Is  the  duty 
of  the  trial  court  to  see  that  a  case!  is  prop- 
erly  tried. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  grant  a  new  trial  to  be  conducted  accord- 
ing to  law. 

DOTLB,  J.,  concurs.  FURMAN,  J.,  absent 
on  account  of  sicliness. 


BAILET  V.  KENAOY  et  ox.   (So.  139&) 
(Supreme  CJpurt  of  Arlsona.    Dec  7,  1914.) 

1.  Evidence  (|  182*)— Best  amd  Sboondaby 

EVIUENCE— JUDICIAI.  BkCOBDS— DOCKBT  KN- 
TBIES. 

Entries  by  the  court  commissioner,  express- 
ing his  andentandine  of  the  contents  of  a  peti- 
tion, and  docket  entries  by  Iilm  and  by  tiie  clerk 
of  the  court  that  certain  papers  were  filed  and 
certain  orders  made  on  certain  dates,  were  in- 
competent as  evidence  in  subsequent  proceed- 
ings ;  the  contents  of  the  papers  and  the  or- 
ders being  provable  by  the  documents  them- 
selves, if  in  existence,  and,  if  not,  by  other  sec- 
ondary evidence. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
CSent.  Dig.  fg  536-542;  Dec.  Dig.  J  162.»] 

2.  ADOPTION  (S  14*)— Pboceedinos— JuaxsDic- 
TioN— "Neglected  Child." 

Laws  1007,  c.  78,  defining  the  powers  of 
the  district  court  as  to_  neglected  children,  by 
section  1  gave  it  exclusive  original  jurisdiction 
in  proceedings  affecting  their  control ;  by  sec- 
tion 5  authorized  it,  after  hearing,  to  commit 
such  child  to  the  care  of  its  parents,  or  to  some 
association,  or  reputable  citizen;  by  section  6 
provided  that  If  awarded  to  the  care  of  any 
association  or  individual,  the  child  should  be- 
come the  ward  of  such  association  or  individual, 
who  might  appear  in  adoption  proceedings,  and 
whose  assent  would  authorize  the  court  to  de- 
cree an  adoption,  and  as  Amended  by  Laws  1000. 
c.  07, 1  4,  autliorized  tiie  court  to  Issue  letters  of 
adoption  to  any  fit  person.  Civ.  Code  1013, 
par.  3505,  authorized  the  issuance  of  letters  of 
adoption  "in  accordance  with  the  laws  *  *  * 
relating  to  adoptloQ,"  and  Civ.  Code  1001,  par. 
2M1,  required  persons  whose  consent  to  an 
adoption  is  necesi^ary  to  appear  and  signify 
their  assent  in  writing,  and  paragraph  20.t9,  as 
amended  by  I^awa  1907,  c.  21,  required  the  as- 
sent of  the  child's  parents,  unless  judicinlly  de- 
prived of  its  custody,  or  unknown.  Held,  that 
the  term  "neglected  child"  implied  neglect  by 
some  one  bound  to  care  for  it,  either  as  parent 
or  guardian,  that  the  authority  of  the  court  to 
order  an  adoption  rested  upon  consent,  and  that 
an  order  on  a  petition  for  adoption,  reciting 
that  a  child  was  a  neglected  clilld  whose  par- 
enta,  th'iugh  living,  were  not  fit  to  have  its  care, 
and  tliat  respondents,  fit  persons  therefor,  adopt 
the  child,  showed  on  its  face  a  want  of  juris- 


dietioa,  because  not  showing  tiie  assent  of 
the  persons,  etc.,  designated  by  law  bad  been 
given. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  S§  22,  24,  25;  Efec  Dig.  S  14.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Neglected  Child.) 

3.  Adoption  (8  14*) — Neglected  Child— Ef- 
fect OF  Invalid  Adoption  Pboceedinos. 
The  effect  of  such  proceedings  was  only  to 
award  the  care,  custody,  and  control  of  ths  child 
to  the  purported  adoptive  paroitB  as  guardians, 
entitling  them  to  its  legal  custody,  as  a  ward, 
against  its  mother. 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent.  Dig.  gS  22,  24,  25;  Dec.  Dig.  S  14.*1 

Apj;>eal  from  Superior  Court,  Maricopa 
County;  A.  G.  McAlister,  Judge- 

Habeas  corpus  by  Susie  Bailey,  by  her 
mother.  May  Hayes,  formerly  May  Bailey, 
against  C.  E.  Kenagy  and  wife.  Writ  and  (H*- 
der  denying  new  trial  denied,  and  petitioner 
appeals.  Affirmed. 

The  appellant.  May  Hayes,  formerly  May 
Bailey,  during  the  mouth  of  December,  1913, 
filed  her  petition  In  the  superior  court  of  Mar- 
icopa county,  alleging  that  she  Is  the  mother 
of  Susie  Bailey,  a  minor  child  of  the  age  ot 
five  years;  that  Frank  Bailey  is  the  father 
of  the  child;  and  that  for  more  than  two 
yearn  prior  to  the  date  of  filing  the  said  pe- 
tition the  said  father  bad  deserted  Ms  fam- 
ily and  wife,  this  petitioner,  and  still  per- 
sists in  such  desertion;  that  the  respcmdeDts 
QDlawfiilly  restrain  and  imprison  Susie  Bail- 
ey, by  wrongfully  assuming  parental  control 
over  the  child,  against  the  will  of  both  this 
petitioner  and  the  eblld,  and  in  Tiolatton  ctf 
the  natural  rights  of  tbe  petitioner  to  such 
parental  control,  care,  custody,  and  education 
of  the  child,  and  to  see  and  visit  tbe  cblld 
and  the  rights  of  tbe  cbUd  to  see  and  visit 
tbe  petitioner.  The  petition  is  followed  by 
the  usual  pra}-»,  to  tbe  effect  that  the  dUld 
may  be  restored  to  liberty.  The  respondents 
make  return  to  the  order  to  show  cftnse  In 
the  nature  ot  an  amended  answer  and  return 
filed  February  18,  1914.  Xhey  answer  and 
return  generally,  admitting  the  parentage  of 
tbe  c^d,  -the  desertion  of  the  famUy  1^  tbe 
father,  and  Aeay  the  nnlawfnl  restraint  and 
imprlsonmait  of  the  child  and  other  auc- 
tions of  the  potion.  Ttaey  specially  return 
that  on  Jnne  30,  1011«  one  Vernon  U  COark, 
an  offiON  of  the  JuTeidle  conrt,  filed  a  peti- 
tion b^ore  Hon.  O.  W.  Johnstone,  a  court 
comroiasioncr  of  tbe  said  conrt,  alleging  that 
Susie  Bailey  was  a  neglected  <^d  ol  tbe  age 
of  four  years;  tiiat  the  parMits  of  ttie  child 
were  separated  and  the  father  resided  with- 
out the  county;  that  the  motiier,  tiUs  peti- 
tioner, was  living  a  dissolute  and  dissipated 
life,  and  leaving  ber  dUIdroi  to  tbe  care  of 
the  neighbors,  or  vnattoided  In  ber  own 
lious^  and  bringing  to  them  vtdoos  and  Im- 
moral sorronndings,  and  praying  for  an  or- 
der of  the  court  providing  for  the  adoption 
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of  the  said  Suste  Bailey  to  eone  snttaUe  pa* 
■on;  that  the  said  ooBunlsitoner  catuwd  the 
motber,  this  petitioner,  to  aj^ear  before  him, 
and  aftCT  a  foU  hearing  and  coiudderatlai  of 
the  luatt^,  by  and  with  tiw  oonaest  ot  the 
said  peUUoner.  inoth«  of  (he  said  Soale  Bail- 
ey, made  and  entered  an  order,  awarding 
the  custody  of  the  seld  chUdren,  inchidliig 
Susie  BaUey^  to  th^  father.  Frank  Bailey, 
and  issued  a  oertiflcate  to  such  eCtect;  tiiat 
on  the  18th  day  of  Febnury,  1013,  the  said 
probation  <^oer  filed  his  petition  ia  the  an- 
poior  court  of  Maricopa  county,  in  the  ju- 
venile court  department  tliereo^  in  the  case 
of  the  said  Ralph  Bailey,  Lawrence  Bailey, 
and  Susie  Bailey,  Neglected  Ghlldroi;  the 
petition  is  herein  below  set  forth;  that  on 
February  10,  1913,  the  matter  came  on  for 
trial,  and  the  Judge  of  said  court  procwded 
to  the  hearing  of  the  allegations  of  said  pe- 
tition and  the  evidence  offered  In  support 
thereof,  and  upon  the  findings  of  fact  the 
court  made  aud  entered  an  order  of  adoptloa, 
ordering  and  adjudging  that  respondents 
adopt  said  child  Siisie  Bailey,  aud  from  that 
time  forward  tiie  said  child  Susie  Bailey 
should  be  ttae  adopted  child  of  respondents, 
and  tbe  dilld  and  respondents  should  there- 
after bear  the  one  to  the  others  the  relaUon 
of  parents  and  child;  that  by  reason  of  such 
order  of  said  court  these  respondents  have 
had  and  now  have  and  claim  the  exclusive 
care,  custody,  and  control  of  snld  child.  Tbey 
allege  that  they  are  fit  and  proper  persons 
to  have  such  care,  custody,  and  control  of 
said  child,  and  that  the  best  Interests  of  the 
child  will  be  best  subserved  by  remaining 
within  respondents'  care,  custody,  and  con- 
trol. The  allegattons  contained  In  the  amend- 
ed return  were  treated  as  denied.  No  formal 
denial  was  interposed.  The  respondents  in 
support  of  the  allegations  of  their  retnm, 
assuming  the  burden  of  proceeding,  Introduc- 
ed in  evidence,  over  objection  of  petitioner, 
a  imrtlon  of  the  court  commissioner's  docket, 
being  a  brief  statement  made  therein  by  the 
commissioner  under  date  of  June  20, 1911,  re- 
ferring to  a  petition  filed  with  him  by  Ver- 
non I/.  Clark,  stating  that  Ralph  Bailey,  Susie 
Bailey,  and  Lawrence  Bailey  are  neglected 
<fblldren  of  the  age  of  one,  two,  and  four 
years,  respectively;  that  their  mother  and 
father  were  living  separate  and  apart;  that 
their  father  was  not  a  resident  of  the  coun- 
ty, and  that  the  mother  was  living  a  disso- 
lute and  dissipated  life,  leaving  the  children 
to  the  care  of  the  neighbors,  or  unattended 
in  her  own  honse,"and  bringing  to  them  at 
their  home  vicious  and  immoral  suroundings, 
praying  for  an  order  providing  for  the  adop- 
tion of  tbe  said  children  to  some  suitable 
person,  and  for  appropriate  relief.  Tbe  en- 
try discloses  the  Issuance  of  a  subpoena  for 
witnesses,  and  an  order  by  the  court  commis- 
sioner, under  date  of  June  27,  1911,  giving 
tbe  father  possession  of  the  children.  Nei- 
ther the  petition  nor  the  order  appear  with 
the  docket  eatry.  Tbe  entry  made  and  the 


subpoena  Issued  by  the  court  commlssjoner 
wltii  ttie  return  thereon  were  received  -  over 
<riliJectlon  of  petitioner.    Thereupon  tbe  re- 
qnndents  offered  the  entries  of  ttie  clerk  of 
the  JnTenlle  court  In  the  regiater  of 'actions 
made  In  tbe  matter  of  tbe  needed  diOdren, 
Ralph  Ball^,  Susie  Bailey,  and  Lawrence 
Bailey,  Na  J*^.  whieh  was  objected  to  and 
the  ol^ectttm  ovwruled  and  the  evidence  re- 
ceived. Tbe  said  «itry  redtea: 
June  27, 1911.   Papers  received  for  J.  P. 
June  27. 1911.  FUed  order  of  coart  oommis- 
siooer  awarding  custody  of 
children  to  father. 
Nov.  90, 1912.   Tasued  subpoena. 
Dee.  27, 1912.  Order  allowine;  motber  to  take 
Ralph    Bailey.  Judgment 
that   Lawrruce   and  Susie 
Bailey  are  pnt  in  tbe  hands 
of  probation  officers  for  tbe 
best  InterestB  of  the  cbil- 
dren- 

Jan.  13, 1913.  Another  order  made,  confioiug 
Mrs.  Bailey  in  county  jail 
for  10  days  for  contempt  of 
court,  and  BUspendiog  aen- 

tence. 

Jan.  26, 1913.  Piled  order  of  adoption,  giv- 
ing said  children  to  G.  K. 
Kenagy  and  wife,  liwned 
certified  copy  ot  order. 

The  reflpondents  titereiQKm  ofEored  In  evlr 
dence  In  ttae  support  of  tbe  allegations  of 
their  return  an  order  of  the  superior  court  <tf 
Maricopa  county  made  on  February  19, 1913, 
which  waa  objected  to,  the  objection  over- 
ruled, and  ttae  same  received.  Tbe  order  Is 
as  follows: 

"In  tbe  Superior  Court  of  the  State  of  Ari- 
Eona,  in  and  for  tbe  County  of  Maricopa.  In 
the  Matter  of  the  Neglected  Children,  Ralph 
Bailey,  Lawrence  Bailey,  and  Susie  Bailey.  Or- 
der, Hearing  hAving  been  had  this  day  upon 
the  petition  of  vemon  L.  Clark,  a  Tf>Bident  of 
said  county,  allegine  that  the  above-named  chil- 
dren,  including  Susie  Railey,  are  neglected  chil- 
dren; that  the  said  Rusie  Bafley  is  under  the 
age  of  18  years,  to  wit,  of  the  age  of  6  years, 
and  witnesses  having  b^n  sworn  and  examined 
in  regard  to  the  allegations  of  said  petition,'  and 
it  appearing  from  the  evidence  received  by  the 
court,  that  the  said  Susie  Bailey  Is  under  tbe 
age  of  18  years,  to  wit,  of  tbe  age  of  S  years, 
that  the  parents  of  tbe  child  are  living  separate 
and  apart  from  each  other,  and  are  not  Gt,  by 
reason  of  vi<doufl  and  dissolute  habits,  to  have 
the  care  and  custody  of  said  child,  and  one  C. 
E.  Kenagy  and  wife  are  tit  and  proper  persons 
to  have  the  care  aud  training  of  said  children, 
and  the  court  being  fully  and  sufGcipntly  ad- 
vised in  the  premises,  it  is  ordered  and  ad- 
judged that  the  said  C  B.  Kenagy  and  wife 
adopt  said  child  Susie  Bailey,  aud  from  this 
time  forward  tbe  said  child  shall  be  treated  by 
C.  E.  Kenagy  and  vile  in  all  respects  as  their 
own  lawful  children,  and  shall  bear  towards 
each  other  tbe  relationship  of  parents  and  child. 
Dated  this  19th  di^  of  F^raary,  1913. 
[Signed.]  " 

Thereupcm  the  respondents  offered  the  peti- 
tion of  Vernon  I*  Oark,  verified  by  him  un- 
der date  of  June  20,  1911,  entitled: 

"In  the  District  Court  of  tbe  Third  District 
of  the  Territory  of  Arizona  in  and  for  the  Coun- 
ty of  Maricopa :  In  the  Matter  of  the  Neglected 
Children.  Ralph  Bailey,  Lawrence  Bailey,  and 
Susie  Balley.''^ 

'  The  petitioner  interposed  an  objection  up- 
on the  grounds  that  It  doea  not  appear  that 


Digitized  by  Google 


088 


144  PACIFIC  BIDPOBISIB 


the  petttioncv  bad  notice  or  knowledge  of  said  i 
proceedings  or  tbe  flUng  of  the  petitkm.  HSie 
objection  was  overruled,  and  the  evidenoe  re- 
ceived. The  Bald  petllion  Is  verified  upon  in- 
formation and  belief,  and  alleges  that  tbe 
pedtlraier  Tenum  H  CSark  Is  a  resident  and 
«ltlaa)  <tf  the  coont^  of  Maricopa ;  that  he  Is 
Informed  and  believes  and  so  alleges  that  | 
Balpb,  lAwrence  and  Susie  Bailey  are  neg- 
lected children  Of  tbe  age  of  me,  two  and 
four  years,  respectivelr ;  Uiat  the  fotber  and 
mother  are  separated,  the  father  not  being 
a  resident  of  said  county,  and  the  mother 
living  at  Phoenix,  Ariz.,  living  a  dlssolnte 
and  dissipated  life,  leaving  her  children  to 
the  care  of  the  ndghbois  or  unattended  in 
her  house,  and  bKinglng  to  them  at  th^  own 
house  vicious  and  immoral  sorroandlugs, 
praying  that  an  order  be  made,  providing  for 
the  ad(H>tlon  of  said  children  to  some  suitable 
person,  either  within  or  without  the  terrl> 
tory  of  Arl2<ma,  and  for  such  otber  r^tf  as 
may  be  required  In  the  premises. 

Mo  other  (Mr  further  evidence  was  offered 
or  received  in  the  case.  Tbe  court  adjudged 
the  return  suffldeut.  and  ordered  that  the 
writ  ct  habeas  corpus  be  denied.  From 
whldi  order  and  from  an  order  rinsing  a 
new  trial  petitioner  appeals. 

I.  D,  Shamhart,  of  Phoudx,  for  appellant 
Joe  Porter,  of  Glendale,  for  appelleea 

CU^'NINGHAM,  J.  (after  stating  the  facts 
as  above).  Tbe  respondents'  return  to  the 
warrant  issued  in  this  case  wets  deemed  and 
treated  by  the  parties  and  the  court  as  de- 
nied, and  tbe  Issuea  tried  aa  upon  a  return 
to  the  writ  of  babeaa  corpua  No  qneatlffli 
was  raised  upon  the  sufficiency  of  tbe  denial 
to  raise  issues  tm  trlaL  The  petitioner,  this 
appellant,  does  not  controvert  the  alleged 
fiicts  that  the  diUd  Susie  BaOey  was  a  De- 
lected chUd  At  tbe  time  of  the  filing  of  the 
original  petition,  June  20,  1911.  nor  at  any 
subsequent  date  of  the  proceedlnga  Tbe 
contested  question  is  the  effect  to  be  given 
the  order  made  February  19, 1913,  and  wheth- 
er the  order  of  the  superior  court  made  on 
that  date  Is  a  valid  order  of  adoption.  The 
appellant  contends  that  such  order  is  invalid 
because  the  court  making  the  order  acquired 
no  Jurisdiction  over  the  necessary  parties  to 
that  proceeding,  while  respondents  contend 
that  the  order  was  made  with  full  Jurisdic- 
tion, and  is  valid ;  also  that  they  have  the 
legal,  exclusive  right  to  tbe  care,  custody, 
and  control  of  the  child,  by  reason  of  this 
and  other  orders  of  the  Juvenile  court  award' 
ing  the  child  to  respondents.  This  conten- 
tion is  denied  by  petitioner.  Upon  the  trial 
the  "court  or  Judge  shall  •  •  •  proceed 
In  a  summary  way,  to  hear  such  all^tlons 
and  proof  as  may  be  produced  against  such 
imprisonment  or  detentioD,  or  in  favor  of 
the  same,  and  to  dispose  of  such  party  as 
the  Justice  of  the  case  may  require."  Seo* 
tlon  1896^  Arisona  Penal  Code,  IdlS.  Tbe 


appellant  offered  no  proof  against  sncb  deten- 
tion, but  relied  upm  tbe  InsnfBdency  of  tbe 
prooft  <^rered  by  tbe  respondents  in  flavor 
of  Bucb  detention.  TbR  proofs  so  offered  con- 
sist of  the  entry  made  by  the  court  oommla- 
Bioner  under  date  of  June  20, 1911,  and  June 
27,  1011 ;  the  entries  made  by  the  tietk  of 
the  district  court  bearing  date  of  June  27, 
1911,  November  SO,  1912,  December  27,  1912, 
and  January  26, 1913 ;  the  petition  presented 
to  tbe  court  commissioner  by  Vernon  L. 
Clark  on  June  20, 1911,  and  filed  by  the  com- 
missioner In  the  district  court  on  June  2T. 
1911,  and  the  order  of  adoption  made  on 
February  19,  1913.  ' 

[1]  Clearly,  the  entry  made  by  tbe  court 
commissioner  on  June  20,  1011,  only  express- 
es that  officer's  understanding  of  the  contents 
of  the  petition,  and  Is  incompetent  for  any 
purpose  upon  the  production  of  the  petition. 
The  petition  was  produced  and  spealcs  for 
itself  as  to  its  contents.  The  entries  made 
by  the  court  commissioner  and  by  the  cleriE 
of  the  district  court  prove  no  fact,  except 
they  tend  to  prove  that  papers  were  filed  and 
orders  were  made  on  the  dates  appearing. 
They  do  not  prove  nor  tend  to  prove  the  con- 
tents of  either  tbe  papers  filed  nor  the  orders 
made.  ThQ  contents  of  such  papers  and  or- 
ders must  be  proven  either  by  the  documoits 
themselves,  if  in  existence,  If  not  by  other 
secondary  evidence.  No  effort  was  made  to 
sbon!  tbe  loss  of  tbe  orders  so  as  to  admit 
secondary  pro<tf  of  tb^  contents.  ThA  only 
competent  evidence  offered  bj  lespondenta  In 
support  of  th^  return  oonslsts  of  tbe  peti- 
tion of  Vernon  L.  Clark  filed  In  the  district 
court  June  27,  1911,  and  tbe  ord^  ct  ad(V- 
tion  entered  by  tbe  aupetlor  court,  Febmaiy 
19,  191S. 

[3]  The  petitioa  is  drawn  under  ^banter 
78,  Laws  of  1907,  and  sedcs  to  bring  bet(«e 
the  court  the  children  therein  referred  to, 
to  be  dealt  with  as  neglected  or  dependent 
children  as  defined  in  aecttm  1  of  said  act 
The  petition  prays  that  the  dilldren  be  adopt- 
ed by  fit  and  proper  persons.  The  question 
Is  whether  tbe  coart  npon  sucb  petition  has 
power  to  decree  tbe  ad<vtU>n  of  a  neglected 
child  without  giving  the  parents  or  peraon 
standing  in  tbe  place  of  tbe  parmta  sadi 
as  a  guardian,  a  chance  to  be  heard  and  con- 
sent to  the  order.  To  say  that  a  child  is 
a  neglected  child  neceasarily  concedea  that 
such  child  has  been  neglected  by  some  one 
whose  du^  it  Is  to  care  for  the  ctiild.  tither 
as  parent,  custodian,  or  guardian.  Ohapter 
78,  Laws  of  1907,  and  amendments,  confers 
upon  the  district  court  and  Its  successor  the 
superior  courts  exclusive  original  Jnrlsdlctloo 
"in  all  proceedings  which  may  be  btonght 
before  them  affecting  the  treatment  and  coa- 
trol  of  dependent  n^lected.  incoirlgible  and 
delinquent  diUdran  under  the  age  of  sixteen 
years.  *  «  * »  it  was  this  Jurlsdictlaa 
that  was  invoked  by  the  flUng  of  the  petittm 
in  this  cause.  By  section  6,  cbapter  78»  Laws 
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Of  1907,  tbe  amrt  is  uitboilced  attee  a  iMi- 
log  to  *^inake  sach  oiQer  for  tbe  commltmeat 
and  cDBtody  and  oare  of  the  dilld  as  the 
child's  own  good  and  best  inteiestB  of  the 
territory  (state)  may  rcQoire;  and  may  c<nn- 
mit  such  child  to  the  care  of  Its  paroits,  snb- 
ject  to  the  soperrlslon  of  the  probation  of- 
ficer, or  to  some  suitable  Institution,  or  to 
the  care  of  some  association  willing  to  re- 
ceive It,  or  the  care  of  some  reputable  citi- 
zen of  good  moral  character,  or  to  the  care 
of  some  training  school,  or  to  the  Territorial 
Industrial  SchooL  •  •  • "  By  authority 
of  section  6,  chapter  78,  supra,  If  tbe  child 
is  awarded  to  the  care  of  any  association  or 
indlTldoal  In  accordance  with  that  law,  "an- 
less  otherwise  ordered,"  the  child  shall  "be- 
come the  ward  and  be  subject  to  the  guard- 
ianship of  tjte  association  or  individual  to 
whose  care  it  is  committed."  Such  associa- 
tion w  IndlTldnal  may  be  made  party  to 
any  proceedings  for  the  legal  adoption  of 
the  child,  and  may  appear  in  any  court  where 
sach  proceedings  are  pending  and  assent  to 
such  adoption,  and  aadti  assent  shall  be  snf- 
fldtfit  to  authorise  the  court  to  eatet  the 
proper  order  or  decree  of  adoption. 

Tbe  Jnrisdlction  of  the  Judge  of  the  dis- 
trict court  with  regard  to  the  neglected  child 
orer  whldi  it  had  acquired  jurisdiction  was 
extended  by  section  4  of  chapter  67,  Lawa 
of  1909,  so  that  in  addition  to  the  authority 
to  make  orders  affecting  the  treatment  and 
control  of  dependent,  neglected,  incorrigible, 
and  delinquent  children,  the  further  author^ 
Ity  was  conferred  upon  snch  court  "to  Issue 
letters  of  adoption  of  any  snch  child  to  any 
person  of  whose  fitness  to  adopt  the  child  the 
court  shall  be  satisfied  and  when  tbe  court 
shall  deem  it  to  be  for  the  best  interest  of 
the  child  so  to  be  adopted."  The  aatho'rity 
to  award  the  care,  custody,  and  control  of 
a  neglected  child  is  placed  ezduslvely  In 
the  Judge  of  the  district  court  while  acting 
as  the  Judge  of  the  Juvenile  court.  The 
oonrt's  Jurisdiction  is  invoked  by  the  filing  of 
a  petition  by  a  dtlzen  resldait  of  the  county 
alleging  that  the  cihlld  is  a  neglected  child. 
The  Jurisdiction  extends  to  making  ordm  Cor 
ttie  care,  custody,  and  oontiol  of  the  child,  and 
In  tbe  exercise  of  this  Jurlsdlcttoa  the  court 
may  appoint  some  association  or  Individual 
as  tbe  (JUld's  guardian,  subject  to  a  dnnge 
when  the  good  of  the  child  may  require. 
The  Jurisdiction  conferred  upon  the  cmirt 
by  section  4  of  diapter  67,  Laws  of  1909,  to 
issue  lettos  of  adcq^tion  does  not  Intimate 
the  procedure  by  which  this  Jurlsdlctitm  shall 
be  Invidced.  When  the  court  has  determined 
that  the  child  Is  within  the  dasa  defined  as 
a  neglected  diUd,  and  thereby  aoqulred  Jo- 
rlsdlctlon  orer  the  person  of  the  child  and 
awarded  the  custody  of  the  child  to  some 
tit  QiB  agmdes  mentioned  in  the  statute,  It 
Is  quite  dear  that  the  same  procedure  that 
tnToked  tbe  Jurisdiction  tor  snch  purpose 
would  not  lnv<A«  0ie  Jurisdiction  to  enter 


an  order  of  adt^ftlon,  because  tbe  party  utm 
is  givoi  the  care,  custody,  and  control  of  the 
child  under  the  first  i«ocednre  is  made  the 
guardian  of  the  dilld,  and  may  be  made  a 
party  to  the  proceedings  for  the  legal  adop* 
tlon,  and  may  enter  tbe  assent  to  the  adop- 
tion necessary  to  authorise  the  court  to  make 
the  proper  order  of  adoption  by  the  express 
words  of  section  6  of  chapter  78,  Laws  of 
1907,  of  whldi  statute  section  4  of  chapter  S7, 
Laws  of  1909,  is  amendatory.  1\ie  affect  of 
the  amendment  becomes  clear  when  the  last 
clause  of  paragraph  3660,  B.  S,  A.  191S,  Is 
examined,  which  takes  Its  place  In  the  com- 
plied laws.  That  danse  in  the  compilation 
Is  a  legislative  construction  of  tbe  statutes 
upon  tbe  subject  as  wdl  as  an  oiactmait, 
and  is  as  follows: 

"Authority  Is  hereby  conferred  upon  aald  court 
to  Issue  letters  of  adopti<»i  <^  any  sooh  child  la 
acewdanee  with  the  laws  of  Arisona  relating 
to  adoption. 

Bectlfm  6  <tf  dieter  78,  Laws  of  lOOT,  as 
amraded  by  section  4,  chapter  67,  Iawb  of 
1009,  can  stand  no  other  Interpretation  than 
confwrii^  up(m  the  Judge  of  ttie  Javnlle 
court  authority  to  Issue  letters  ct  adoptloa 
of  any  neglected  dlld  brou^t  heion  him 
nnder  diapt«r  78,  Iaws  of  1007,  In  accord- 
ance wUh  OiB  laws  relating  to  adoption. 

At  tbe  time  tlie  order  of  adoption  was 
made  the  laws  relating  to  adoptiw  required 
that: 

"Tlie  peraoD  Bdcn>tlng  a  child  and  the  child 
adopted  and  the  other  person,  if  within  or  rest- 
dents  of  this  territory,  whose  consent  is  necee- 
sary,  mnat  appear  before  the  probete  judge  [in 
this  case  the  judge  of  the  Juvenile  coort]  of 
the  eoonty  where  tbe  person  adopting  naides; 
and  the  neceBaary  conient  most  thereapon  be 
signed  and  an  agreement  be  executed  b;  tne  per- 
son adopting,  to  tbe  effect  that  the  child  shaU  be 
adopted  and  treated  In  all  respects  ss  his  own 
lawful  child  should  be  treated.  If  the  persona 
whose  consent  la  necessary  are  not  within  or 
are  not  residents  of  this  territory,  then  their 
written  consent,  duly  proved  or  acknowledged, 
as  deeds  or  conreyancss  are  acknowledged,  shaU 
be  filed  la  said  probate  court  at  the  time  of  the 
application  for  adoption."  Paragraph  2041,  B. 
S.  A.  1901, 

The  persons  whose  cmisent  to  the  adtq^tion 
of  a  dilld  is  necessary  are:  The  parents  of 
the  child,  ezoqtt  whm  ^tbor  or  both  have  beoi 
derived  <tf  his  or  her  dvU  rights,  or  adjudg- 
ed guilty  adultery  ot  cruelty  and  for 
ther  cause  divorced,  or  adjudged  to  be  an 
habitual  drunkard,  or  who  hsa  been  Judicial- 
ly deprived  of  tbe  custody  of  the  dilld  on 
aoeonnt  ot  cruelty  or  n^lect;  or  when  tlie 
child  has  been  iefft  and  maintained  by  or 
within  any  regular  estebllshed  orphans'  asy- 
lum or  other  like  estebUshnmit  for  more  than 
two  years;  or  at  any  time  if  the  dilld  has 
been  rellnqulsbed  to  such  institutlw  by  an 
instrument  in  writing  (paragraph  2080,  B.  8. 
A.  1001) ;  or  tf  the  paxente  are  unknown  and 
the  dilld  has  been  domidled  within  the  state 
two  years  (diapter  21,  Laws  of  1007);  or 
whoi  the  court  has  awarded  a  d^endent 
diild  to  the  care  of  any  assodatkm  w  in- 
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dlridual  In  accordance  with  the  proTlaiiHis  of 
chapter  78,  Laws  of  1907,  and  tbe  child  has 
thereto  become  the  ward  of  such  association 
or  Individual  to  whose  care  it  has  been  com* 
mltted  (section  6,  c  78,  supra).  It  tiie  mat- 
ter  falls  within  any  of  the  exceptlfms,  tbe 
consent  ot  the  person  having  the  custody  of 
the  child  must  be  had,  whether  the  child  has 
been  Judicially  awarded  or  voluntarily  as- 
sumed, whether  .such  person  be  an  associa- 
tion, society,  indiv-idual,  or  officer  of  tbe 
court,  or  the  guardian  of  the  child.  The  au- 
thority by  which  tbe  court  makes  the  order 
of  adoptlcHi  is  the  consent  of  the  person 
adopting,  of  the  person  standing  in  the  place 
of  the  parent  having  the  custody  <al  the  child, 
and  of  the  child  if  over  14  years  of  age. 
The  consent  of  the  paroits  or  of  the  person 
standing  In  place  of  the  parents  must  be  la 
writing  and  filed,  and  all  such  persona  must 
be  present  In  court,  or  thdr  written,  acknowl- 
edged consent  filed  there.  The  proceeding 
must  be  a  vtduntary  one  in  all  respects,  oth- 
OTwlse  the  court  has  no  authority  to  make  the 
ordfsr.  TbB  fact  that  such  assent  was  given 
by  any  person  authorized  by  law  to  give  It 
was  not  alleged  in  the  return,  and  does  not 
appear  In  the  evidence  produced.  The  order 
of  adopti<m  recites  as  ite  baitis  that  tibe  chilA 
was  a  n^lectad  child  of  the  age  of  five  years, 
that  the  parents  are  living  and  are  not  fit 
and  proper  persons  to  have  the  care,  custody, 
and  control  of  the  cAiild,  and  that  the  re- 
spondmts  are  fit  and  proper  persons  to  have 
such  care  and  training  of  the  child,  and 
thereupon  orders  tbat  respondents  adopt  the 
child.  Upon  tbe  face  of  the  order  it  appears 
tliat  the  court  has  no  authority  to  decree  tbe 
adoption  of  tbe  ^Id,  but  Its  authority  ex- 
t^ded  only  to  making  an.  order  awarding  the 
care,  custody,  and  control  of  the  child  to  re- 
opondraits  as  that  of  guardian. 

[3]  Sndi  effect  only  can  be  given  to  the  or- 
der Introduced  In  evidence.  Under  such  ot- 
der,  nothing  farther  aiqieartaig,  the  respond- 
ents have  the  legal  custody  of  tbe  child  as  a 
ward  and  have  shown  a  right  to  retain  the 
child,  not  as  an  adopted  dilld,  but  as  a  ward 
until  further  order  of  the  court. 

The  return  and  evldraice  In  support  thereof 
Is  sufficient  to  show  that  the  respondents' 
custody  of  the  child  as  tbe  custody  by  a 
guardbin  of  his  ward  is  legal  and  authorized 
by  law,  and  therefore  the  Judgment  refusing 
to  discharge  the  child  mast  be  affirmed. 

VRANKLIN,  0.  J.,  and  ROSS,  J.,  concur. 


FERNANDEZ  v.  STATE.    (Or.  360.) 

(Supreme  Court  of  Arizona.    Dec.  7,  1914.) 

1.  ■WiTNEsaEs  (8  45*)— Competency— Obliga- 
tion OF  Oath. 

Under  Pen.  Code  1913,  |  1226,  providiD; 
that  all  persons  who  can  perceive  aod  expresH 
their  perceptions  may  be  witnesses,  and  sections 
1227  and  1228,  excepting  persons  of  unsound 
mind,  children  incapable  of  perceptions  or  tbeir 
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relation,  an  aged  Indian  woman,  who,  on  her 
voir  dire,  in  answering  a  Question  as  to  whether 
she  understood  tbe  consequences  of  telling  a  lie, 
said  that  she  wonid  tell  no  lie  and  would  **Bhow 
what  she  had  seen,  that's  all,"  was  competent. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  $|  104-107;  DecTDlg.  |  46.*] 

2.  Witnesses  (|  79*>— DsrsBifiHATiON  as  to 

COMPETEMCT. 

A  witness'  capacity  to  testify  is  a  question 
for  tbe  judge  or  court 

[Ed.  Note.-~For  other  cases,  see  Witnesses, 
Cent.  Dig.  K  201-204, 216;  Dee.  Dig.  |  79.*] 

3.  WrrNESSsa  (|  77*)— OoiiswiBircr— OoNan- 

TVTIONAL  PbOVISIONS. 

Since  Const,  art.  2,  S  12,  providea  that  no 
person  shall  be  iDcompetenC  as  a  witness  in  con- 
sequence of  his  religious  opinions,  nor  be  ques- 
tioned thereon  in  any  court  to  affect  the  wei|ht 
of  his  testimony,  questions  to  an  aged  Indian 
woman  to  test  her  belief  in  God  or  the  Great 
Spirit  were  improper. 

[Ed.  Note.— For  other  case%  see  Witnesses, 
Cent.  Dfs.  if  100-200;  Dec  Dig.  |  77.*} 

4.  Trial  ({  180*)  —  Pbovince  of  Juet  — 
Weight  and  EFrscr  or  Testimont. 

The  weight  and  effect  of  the  testimony  of 
competent  witnesaes  was  properly  left  to  the 

jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent^ 
Dig.  IS  332,  333,  338-841,  3G5;  Dee.  big.  | 

139.*] 

Appeal  from  Superior  Court,  Yavapai  Coun- 
ty; Frank  O.  Smith,  Judge. 

Juan  Fernandez  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

J.  Ralph  Tascber  and  Nell  C.  Clark,  both 
of  Prescott,  for  appellant.  G.  P.  Bnllard, 
Atty.  Gen.,  and  Leslie  C  Hardy,  Aast  Atty. 
Gen.,  for  the  State. 

ROSS,  J.  The  appellant  was  convicted  of 
the  crime  of  murder  and  sentenced  to  VLte 
Imprisonment  He  appeals  and  aa^gna  two 
errqrs. 

His  first  assignment  Is: 

**The  court  erred  in  overruling  the  objection 
made  on  the  trial  by  the  defendant,  to  the  com- 
petency, as  a  witness,  of  one  Mar^  Wolsey,  an 
Apacbe-Mohave  Indian  squaw,  a  witness  for  the 
state,  which  objection  was  based  on  the  ground 
that  said  Mary  Wolsey  did  not  undemtand  the 
obligation  of  an  oath,  and  was  therefore  incom- 
petent to  testify,  for  the  reason  that  uiton  voir 
dire  said  Mary  Wolsey  did  not  show  that  she 
iiuderstood  the  obligation  of  nn  oath,  bat,  on 
tbe  cootraty,  showed  conclusively  that  she  bad 
no  understimding  whatsoever  of  such  obligation, 
and  was  therefore  incompetent  to  testify  as  a 
witness." 

The  second  assignment  la  in  tbe  same  lan- 
guage, except  that  it  Is  directed  at  the  tnl- 
ing  of  the  conrt  as  to  the  competency  of 
Dolores  Boderlques,  a  witness  for  the  state. 

Section  1226,  Penal  Code  1^,  iwoTldes 
that: 

"All  persons,  without  exception,  otherwise 
than  la  specified  in  the  next  two  sections,  who, 
having  organs  of  sense,  can  perceive,  and,  per- 
ceiving, can  make  known  their  perceptions  to 
others,  may  be  witnesses.  Therefore,  neither 
parties  nor  other  persons  who  hare  an  istoeat 
in  the  event  of  an  action  or  proceeding  are  ex- 
cluded ;  nor  those  who  have  been  convicted  of  a 
crime  ;  nor  persons  on  account  of  their  opinions 
on  matters  of  religious  belief ;  although  in  every 
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cue  the  credibility  of  the  witneM  maj  be  drawn 
in  qnratiuD." 

Tlie  exceptions  to  the  general  rule  as  above 
laid  down  are:  (1)  Persona  of  unsound  minds 
at  the  tinae  of  their  production  for  exam- 
ination; (2)  children  under  ten  years  of  age 
who  appear  Incapable  of  receiving  just  im- 
pressions of  the  facts  respecting  which  they 
are  examined,  or  of  relating  them  truly,  can- 
not Le  witnesses;'  and  (3)  persons  sustaining 
conBdential  relations  to  each  other,  except 
upon  consent,  may  not  be  witnesses.  Id., 
1227  and  1228. 

[1 , 1]  The  witness  Mary  Wolsey  was  an 
aged  Indian  wotnan  and  was  laboring  under 
none  of  the  disabilities  above  enumerated, 
tmless  It  should  be  that  she  was  afflicted 
with  mental  unsoundness.  On  her  voir  dire, 
she  said  she  understood  w^hat  an  oath  was, 
but  In  answer  to  the  question,  "Do  you  un- 
derstand what  the  result  would  be  if  you 
were  to  tell  a  lie?"  her  answer  was  that  she 
would  tell  no  lie,  or  that  she  would  "show 
what  she  had  seen,  that's  all."  It  can  hardly 
be  said  that  these  answers  were  any  evidence 
of  an  unsound  mind,  or  that  her  organs  of 
sense  were  so  dull  as  to  incapacitate  her  from 
perceiving  or  from  making  known  her  per- 
ceptions  to  others.  At  most,  her  answers 
showed  that  she  did  not  understand  the  full 
technical  meaning  of  the  common-law  oath, 
such  as  fear  of  punishment  by  the  Supreme 
Being  In  this  world  or  in  the  world  to  come 
for  false  swearing.  Her  answer  did  not  dis- 
close a  laet  of  power  to  observe,  recollect, 
and  narrate — three  essentials  to  testimonial 
qnaltfications.  Wigmore,  EvI.  S  484.  The 
witness'  capacity  to  testify  was  a  question 
for  the  Judge  or  court  Wigmore,  Bvl.  S  487. 

[3]  Questions  were  asked  to  test  the  wit- 
ness' belief  in  God  or  the  Great  Spirit.  The 
question  should  not  have  been  put  to  the 
witness.  Section  12,  art  2,  of  the  Constitu- 
tion, provides: 

"  •  •  •  Nor  shall  any  person  l>e  incompe- 
tent as  a  wUnras  or  juror  in  consequence  of  bis 
opinion  on  matters  of  religion,  nor  be  questioned 
touching  bis  religious  belief  in  any  court  of  juB- 
tjce  to  affect  the  weight  of  bis  teatimony." 

The  appellant  was  entitled  to  call  witnesses 
"to  evidence  the  facts  of  her  incapacity"  for 
observation,  recollection,  and  narration  (Wig- 
more, EvI.  S  485),  and,  failing  to  do  so,  it  is 
f^r  to  presume  that  no  such  evidence  ex- 
isted. 

The  record  does  not  sustain  the  second  as- 
signment. At  best  it  shows  that  Dolores 
Roderiqoez  was  a  very  unwilling  witness.  The 
court  was  compelled  to  threaten  her  with 
contempt  proceeding  before  she  would  an- 
swer questions.  Her  answers,  when  made, 
however,  were  Intelligent  and  straightfor- 
ward. Indeed,  the  testimony  of  both  tbeac 
witnesses  was  fully  corroborated  by  other 
witnesses  whose  qualifications  are  unques- 
tioned. 

[4J  The  court  having  determined  that  these 


wltn^ses  were  competent,  the  weight  and 
effect  of  their  testimony  was  properly  left  to 
the  jury.    People  v.  Bradford,  1  GaL  App. 
41,  81  Pac.  712. 
Judgment  Is  affirmed. 

FEANKLIN,  C  J.,  and  CUNNINGHAM.  J., 
concur. 


PEOPLB  V.  HORN.    (Cr.  266.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Oct.  V,  1(^14.  Keheariug 
Denied  Dec.  5,  1914.) 

1.  Cbiuinal  Law  {{  1159*)— PaoviifCB  of  Ju- 
st—inconbibtbnciss  IN  Testiiiomt. 

In  a  prosecution  for  statutory  rape  alleged 
to  have  been  committed  by  a  certain  third  per- 
aoo  aided  and  abetted  by  defendant,  where  the 
stories  of  the  prosecutrix,  a  child  of  11  years, 
and  ijer  younger  brother,  contained  some  di»- 
crepaucies  and  weakoeBses,  it  was  peculiarly  a 
function  of  the  jury  to  decide  whether  tney 
were  sufficient  to  impeach  her  declaration  that 
such  third  person,  aided  and  asuBted  by  defend- 
ant, committed  the  olfense. 
[Ed.  Note.— i'or  other  casee,  see  Criminal 

ffJE'.P"*'-  H  8074^83;   Dec.  Dig.  | 

llo».*] 

2.  R^PB  a  S6*>— ISBUBS  AlfO  PSOOIV-TIHB  OF 
OlTSNSB. 

(jnder  an  information  charging  the  offense 
of  rape  on  or  about  the  8th  day  of  February, 
1913,  and  before  the  filing  of  the  information, 
it  was  proper  to  allow  evidence  disclosing  that 
the  crime  was  committed  on  another  day ;  time 
nut  being  of  the  essence  of  the  crime  of  rape. 

[Ed.  Note.— For  other  cases,  see  Kape.  Cent. 
Dig.  a  42-45;  Dec.  Dig.  §  35.*] 

3.  Cbiuinai.  Law  (f  755^*)— In8teuciioii6— 
Facts. 

In  a  proeecution  for  statutory  rape  by  aid- 
ing and  abetting  a  third  person  in  its  commis- 
sion, a  requested  instruction,  which  would  have 
impressed  upon  the  jury  the  importance  of  the 
absence  of  proof  that  the  prosecutrix  made  com- 
plaint of  the  assault  immediately  after  it  oc- 
curred, was  property  refused,  as  iuvolviiig  an 
instruction  on  the  facts. 

[Ed.  Note.— For  otlier  cases,  see  Criminal 
Law.  Cent  Dig.  ffi  1731-1766;  Dec.  Dig.  I 
755%.*] 

4.  Rape  (J  48*)— Evidesce— Cobeobobation. 

ihc  lact  that  the  prosecutrix  la  a  case  of 
rape  might  have  made  complaint  of  the  assault 
to  a  third  person  Immediately  after  it  took 
place  may  be  shown  for  the  purpose  only  of 
corroborating  her  testimony  of  the  assault. 

[£d.  Note.— For  other  eases,  see  Rape,  Cent. 
Dig.  $3  67-^;  Dec.  Dig.  !  ■«*.•] 

G.  Rape  (j  54*)— Oobbobobation- Necessity. 

It  is  not  necessary,  to  sustain  a  verdict 
of  guilty  of  the  crime  of  rape,  that  the  prosecu- 
trix shonld  be  corroborated. 

[Ed.  jS'ote.— For  other  cases,  see  Rape,  Cent. 
Dig.  §§  S3,  84 ;  Dec.  Dig.  {  54.*] 

6.  Cbihinal  Law  (|  755%*)— Pbovince  oe 
Court— Instructions— CoBBOBOBATiON. 
Whether  there  ia  corroboration  of  any  char- 
acter in  any  case  where  the  law  does  not  ex- 
pressly require  h  is  a  matter  upon  wiiich  argu- 
ment may  be  addressed  to  the  jury,  but  upon 
which  the  court  cannot  instruct  without  verg- 
ing closely  upon  the  domain  of  fact. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
(dLW,  Cent.  Dig.  H  1731-1706;  Dee.  Dig.  { 
755^.*] 
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7.  Cbihinai,  Law  (i  829*)— REQiTtsnD  Ih- 
STBUCTion— Giver  Ikstbtjctioh. 

In  a  prosecutloD  for  rape  by  aiding  and 
abetting  its  commission  bj  a  third  party,  the 
refusal  to  instruct  that,  in  connection  with  the 
absence  of  proof  that  the  prosecutrix  complained 
to  others  of  her  treatment  by  the  defendant 
immediately  following  the  assaolt,  the  jury 
should  consider  the  testimony  of  the  doctors 
who  professionally  examined  her  sexual  organs 
to  determine  whether  there  existed  therein  con- 
ditions indicating  that  she  had  been  subjected 
to  acts  of  sexual  intercourse,  was  not  preju> 
dicial,  where  the  jury  were  told  to  consider  all 
the  admitted  evidence  and  to  be  goTemed  entire- 
ly thereby  in  ascertaining  the  guUt  or  l&nocenee 
of  accused. 

[Bd.  Note,— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  20U;  Dec.  Dig.  {  829.*} 

8.  CentiNAL  Law  ({  786*)— Asouvertatitx 
Imstbuction. 

In  such  prosecution,  a  requested  instruc- 
tion that  the  jury  should  **sean  the  testimony 
of  the  prosecuting  witness  carefully  to  ascertain 
if  she  would  b«  likely  to  have  a  design  to  warp 
her  testimony  to  the  prejudice  of  the  defend- 
ant," was  objectionable,  as  being  argumentative. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fi|  1774, 1776-1781, 1880-1884; 
Dec/Dig.  I  78^♦] 

9.  CBiifiirAi.  Law  (|  829*)— Requxsted  Iir- 
STBUCTION8— Given  iNBTancuoNS. 

In  such  prosecution, '  the  refusal  to  give 
such  requested  instruction  was  not  erroneous, 
where  the  court  so  fully  and  clearly  insbaicted 
as  to  the  jury's  duty  with  mpect  to  the  evi- 
dence that  they  could  not  have  ndsamirehended 
their  discretion  as  to  the  credibility  and  weight 
thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011 ;  DecTDig.  |  829.*] 

10.  iNDICnOENT  AND  INTOBUATION  (i  190*)— 

OmvfasB  Included  in  CHABes---OoNTio- 

TioN  or  Atieuft. 

In  view  of  Pen.  Code,  |  1169,  providing 
that  the  Jury  may  find  d^endant  guilty  of  any 
offense  necessarily  included  in  that  charged,  or 
of  an  attempt  to  commit  such  offense,  and  sec- 
tion 663,  authorizing  conviction  of  one  prose- 
cuted for  an  attempt  to  commit  a  crime,  even 
though  the  evidence  may  show  that  the  crime 
attempted  was  committed  by  him,  unless  the 
court  discharges  the  jury  and  directs  his  trial 
for  the  crime  itself,  defendant  in  a  prosecution 
for  statutory  rape,  where  the  jury  on  the  evi-- 
deuce  could  have  concluded  that,  rather  than  the 
crime  itself,  he  was  guilty  of  an  attempt  to 
commit  it  might  be  convicted  of  such  attempt 

[Ed.  Note.— For  other  cases,  aee  Indictment 
and  Information,  Cent  Dig.  11  696-603;  Dec. 
Dig.  i  190.*] 

11.  Cbiminal  Law  (§  1160*)— Appbai^Con- 
clubivenes8  ov  fl h din o— misconduct  07 

JUKOB. 

The  finding  of  the  trial  court  upon  defend- 
ant's affidavits,  testimony,  etc.,  that  a  juror 
whose  misconduct  was  alleged  as  a  ground  for 
a  new  trial  had  not  been  guilty  of  such  miscon- 
duct, was  conclusive  on  appeal. 

[Ed.  Note. — For  other  caseu,  see  Criminal 
Law,  Cent  Dig.  {  3084;  Dec.  Dig.  f  1160.*] 

Appeal  from  Superior  Court,  Humboldt 
County;  Geo.  D.  Murray,  Judge. 

Josephine  Horn  was  convicted  of  an  at- 
tempt to  commit  statutory  rape,  and  from 
the  Judgment  and  an  order  deoylDg  a  new 
trial  she  appeals.  Affirmed. 

See,  also.  People  v.  Bartol  <Cal.  App.)  142 
Pac.  510 ;  People  r.  Hoosler  (CaL  App.)  142 
Fac.  614. 


E.  M.  Frost,  of  Eureka,  for  appellant  U. 
S.  Webb,  Atty.  Gen.,  and  J.  CharleB  Jones, 
Deputy  Atty.  Qea.,  for  tiie  People. 

HART.  J.  The  defendant  was  charged  by 
Information  with  statatory  rape,  alleged  to 
have  been  comndtted  by  coe  OrvlHe  Taggart, 
aided  and  abetted  by  ber,  upon  tbe  person  of 
one  May  B&rtol,  In  die  county  of  Del  Norte, 
on  or  about  the  8th  day  ta  February,  1913, 
and  the  Jnry  adjudged  her  guilty  of  an  at- 
tempt to  commit  the  cilme  so  chargedf  and 
thereupon,  as  puidahment  for  the  crime,  the 
court  sentenced  her  to  Imprisonment  for  a 
term  of  four  years  In  the  state  penltentJai?. 
This  appeal  la  by  the  defendant  trom  tbe 
Judgment  and  the  order  denying  her  a  new 
trial. 

The  information  charges  that,  on  the  day 
above  named,  the  defendant  "did  then  and 
there  willfully  and  unlawfully  and  felonious- 
ly help,  aid,  assist,  and  abet,  one  Oirille 
Taggar^  In  the  perpetration  and  accompUaih- 
ment  of  an  act  of  sexual  Intercourse  then 
and  there  comudtted  by  the  said  Orrille 
Taggart,  with  and  upon  one  May  Bartol,  who 
was  then  and  there  a  female  under  the  age 
of  16  years,  to  wit,  of  the  age  of  11  years, 
and  not  then  and  there  the  wife  of  the  said 
Orrille  Taggart,"  etc 

The  trial  was  had  In  the  superior  court  of 
Humboldt  county,  the  cause  having  been  re- 
moved to  said  county  for  trial  on  the  motion 
of  tbe  defendant  (or  a  change  of  venue. 

The  first  point  advanced  and  earnestly 
urged  by  the  defendant  is  that  the  evidence 
fell  80  far  short  of  Justifying  the  verdict 
that  it  becomes  necessary  for  ttils  court  to 
now  hold  that,  as  a  matter  of  law.  It  Is  whol- 
ly insufficient  to  support  the  conclusion  of 
the  Jury  as  thus  evidenced. 

We  are  unable,  after  a  full  and  painstaking 
examination  of  the  record,  to  assent  to  that 
pro[>08itiou.  This,  case  Is  one  of  a  number 
growing  out  of  substantially  the  same  set  of 
circumstances  and  of  which  two  hare  hither- 
to been  submitted  to,  heard,  and  decided  by 
this  court  See  People  v.  Bartol,  142  Pac. 
510.  and  People  v.  Hoosler,  142  Pac.  514. 
The  facts  brought  out  In  this  case  are  sub- 
stantially the  same  as  those,  developed  in 
the  above-mentioned  cases,  In  both  of  which 
the  evidence  is  given  an  extended  review.  It 
would  involve  what  Is  conceived  would  be 
unnecessary  repetition  to  reproduce  herein 
in  detail  the  testimony  taken  at  the  trial  of 
the  present  case.  It  will  be  enough  to  say 
that  the  testimony  in  this  case  shows,  as  it 
was  incidentally  shown  in  the  other  cases 
named,  that  the  defendant's  part  In  tbe 
transaction  was  In  deliberately  holding  the 
prosecutrix  down  while  Taggart  was  engaged 
In  tbe  act  either  of  accomplishing  or  of  at- 
tempting to  accomplish  copulation  with  the 
child.  For  further  and  fuller  details  of  the 
crime  reference  Is  made  to  tbe  cases  above 
r^rred  to.  , 
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[1]  In  tbe  Bartol  and  UooeAer  Cases,  sa- 
pra,  It  was  vigorously  argued  that  the  testi- 
mony of  the  prosecutrix  and  that  of  her 
brother  (younger  t&an  she),  upon  which, 
largely,  conTlctions  were  accomplished,  was 
inherently  untrue,  because  of  certain  incon- 
sistencies and  wealcnessea  appearing  therein. 
We  there  held  that,  while  there  appeared  In 
said  testimony  some  discrepancies,  It  was  a 
□latter  entirely  within  the  legal  competency 
of  the  Jury  to  determine  whether,  notwith- 
standing SQcb  discrepancies,  the  testimony 
of  those  witnesses  was,  in  the  main,  entitled 
to  credit  and  sufficient  to  generate  a  con- 
viction, beyond,  a  reasonable  doubt,  of  the 
guUt  of  the  defendants.  In  this  case,  the 
same  Is  said  of  the  testimony  of  the  same 
witnesses,  and  it  may  be  conceded  that  said 
testimony  Is  to  some  extent  subject  to  the 
criticism  so  made.  We  can  perceive  no  rea- 
son, however,  for  fonulng  and  entertaining 
any  different  view  of  the  testimony  of  the 
prosecutrix  and  her  brother  In  this  case 
from  that  expressed  by  this  court  in  the  Bar- 
tol and  Hoosler  Oases.  As  stated,  the  story 
of  the  prosecutrix,  Implicating  the  defendant 
In  this  case  in  the  crime  which  was  perpe- 
trated upon  her.  Is  practically  the  same  as 
that  given  by  her  In  the  other  cases,  and  it 
was  peculiarly  a  function  of  the  jury  to  de- 
cide the  question  whether  the  inconsistencies 
developed  In  her  testimony  were  sufficient  to 
Impeach  the  Integrity  of  her  declaration  that 
Taggart,  aided  and  assisted  by  Josie  Horn, 
committed  an  act  of  sexual  intercourse  with 
and  upon  her  person  at  the  time  specified  In 
the  Information. 

[2]  2.  It  was  proper,  under  the  informa- 
tion, to  allow  evidence  disclosing  that  the 
crime  was  committed  on  another  day  than 
that  fixed  in  said  pleading.  The  complaint 
is,  in  effect,  that,  because  the  information 
stafes  that  the  offense  charged  was  commit- 
ted on  the  8tb  day  of  February,  1013,  and 
the  proof  shows  that  it  was  committed  on 
the  13th  day  of  said  month,  there  Is  a  fatal 
variance  between  the  pleading  and  proof  in 
that  regard,  or  that  a  different  crime  from 
that  alleged  was  proved. 

Xhe  information  declares,  as  seen,  that  the 
crime  charged  was  committed  "on  or  about 
the  8th  day  of  February,  1G13,"  and  "before 
the  filing  of  this  Information."  Time  is  not 
of  the  essence  of  the  crime  of  rape,  and, 
under  tBe  allegations  of  the  information  as 
to  time,  it  was  competent  for  the  people  to 
show  that  the  crime  described  in  the  Inform 
matlon  was  committed  on  some  other  day 
than  that  specially  named  as  the  day  In 
near  proximity  to  which  the  criminal  act  oc- 
curred. Of  course,  where,  in  a  rape  case,  It 
Is  claimed  that  several  different  felonious 
acts  of  sexual  intercourse  liave  taken  place 
on  as  many  different  days  between  the  de- 
fendant  and  the  prosecutrix,  it  is  the  duty 
of  the  people  In  the  prosecution  of  ttie  de- 
fendant, to  select  some  particular  time  at 
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which  sncb  act  was  committed  and  ad- 
dress their  proof  to  the  establishment  of 
the  crime  at  such  time.  This  course  Is  nec- 
essary tn  order  that  the  accused  may  be  in- 
formed of  the  particular  criminal  act  against 
which  he  will  be  required  to  defend  himself, 
and  It  ia  the  course  pursued  by  the  district 
attorn^  In  this  ca8&  In  fact,  we  do  not 
understand  that  more  than  one  act  of  Inter- 
course is  d&lmed  to  have  been  committed  In 
this  case. 

3.  Itae  axMxm  of  Ha  court  In  the  giving 
and  the  refnsal  to  give  certain  Instmctlons 
is  aasaUed.  The  ass^nmoits  under  tbis  head 
are  so  nontttoos  that  we  feel  compelled  to 
ntraSn  from  attempting  to  give  each  «pecUl 
notice.  Indeed,  va  do  not  think  It  Is  neces- 
sary to  do  so. 

[3-1]  A  careful  examlnati<m  of  the  eattn 
charge  of  the  court  has  convinced  us  that 
thereby  the  jury  were  fully  and  correctly 
instructed  upon  all  the  principles  of  the  law 
pertinent  to  the  charge  set  forth  in  the  In- 
formation. Some  of  the  instructions  which 
were  requested  by  the  defendant  and  disal- 
lowed by  the  court  In  effect  Involved  tn- 
stmctlons  upon  the  facts,  and  hence  were 
properly  refused.  For  example.  It  Is  claimed 
that  the  court  committed  serious  error  by 
rejecting  the  instruction,  proposed  by  the 
defendant,  whidi  would,  if  given,  have  im- 
pressed upon  the  Jury  the  Importance  of  the 
absence  of  proof  that  the  prosecutrix  made 
complaint  of  the  assault  Immediately  after 
It  occurred.  The  impression  which  a  Jury 
would  likely  receive  from  such  an  instruction 
would  be  that  a  conviction  of  the  crime  of 
rape  could  not  be  le^lly  Justified  where 
there  was  no  proof  of  immediate  discovery 
to  some  third  party  by  the  prosecutrix  of  the 
fiict  of  the  assault  upon  her  person ;  that  Is 
to  say,  that  the  guilt  of  the  accused  could 
not  be  established  beyond  a  reasonable  doubt 
in  the  absence  of  proof  of  that  fact  Of 
course,  such  an  Impression  of  the  law  would 
be  obviously  unsound  and  untenable.  The 
fact  that  the  prosecutrix  In  a  case  of  rape 
might  have  made  complaint  of  the  assault  to 
a  third  person  Immediately  after  It  took 
place  may  be  shown  for  the  purpose  only  of 
corroborating  her  testimony  of  the  assault. 
The  allowance  of  such  testimony  for  that 
purpose  Is  an  exception  to  the  general  rule 
against  the  proof  of  self-serving  declara- 
tions. But,  although  the  prosecutrix  in  this 
case  was  in  a  measure  corroborated  by  the 
testimony  of  her  brother,  Robert,  It  Is  not 
necessary,  to  justU^  and  sustain  a  verdict 
of  guilty  of  the  crime  of  rape,  that  the  pros- 
ecutrix should  be  corroborated,  and  wheth- 
er there  has  or  has  not  been  such  corrobora- 
tion of  any  character  In  any  case  where 
the  law  does  not  expressly  require  it,  Is  a 
matter  upon  which  argument  may  be  ad- 
drrased  by  counsel  to  the  Jury,  but  upon 
which  the  court  -cannot  Instruct  the  Jury 
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wltliont  Tergtne  very  closely  upon  the  do- 
main of  fact 

The  case  of  People  ^milton,  40  Cal. 
640,  cited  by  the  defendant,  does  not  bold 
ttiat  it  la  tiie  duty  of  the  conrt  to  read 
to  the  Jury  snch  an  Instrnction  as  the  one 
under  consideration  here,  The  reversal  in 
that  case  was  grounded  upon  the  fact  tiiat* 
the  prosecmtrlz,  under  the  age  of  13  years 
when  the  alleged  crime  of  rape  was  commit- 
ted upon  her,  was  the  only  witness  to  the 
alleged  assault,  and  that  her  story  was  of 
such  questionable  verity  na  to  have  JusUy 
created  a  reasonable  doubt  fn  the  minds  of 
reasonable  men  of  the  defendant's  gnllt.  She 
had  testified  that  she  made  no  outcry  at  the 
tl^e  of  the  assault  or  made  the  fact  of  the 
assault  known  to  any  person  until  two  years 
after  It  was  committed,  that  she  sutFered  or 
complained  of  no  bodily  pain,  and  admitted 
that  no  flow  of  blood  followed  the  alleged 
outrage.  Under  this  testimony,  the  court 
said,  and  which  was  all  tbat  It  decided  Id 
that  case,  that  "it  is  almost  inconceivable 
tbat  a  Jury,  free  from  paseion  or  prejudice, 
would  not;  at  least,  have  entertained  a  rea- 
sonable doubt  as  to  the  guUt  of  the  defend- 
ant" 

[7]  4.  The  court  properly  refused  to  allow 
the  defendant's  instruction  No.  10,  where'by 
the  Jury  would  have  been  told  that  it  was 
their  duty  to  consider,  In  connection  with  the 
absence  of  proof  that  the  prosecutrix  com- 
plained to  others  of  her  treatment  by  the 
defendant  immediately  following  the  assault 
the  testimony  of  the  doctors  who  profession- 
ally examined  the  sexual  organs  of  the  pros- 
ecutrix for  the  purpose  of  determining 
whether  there  existed  ther^n  conditions  In- 
dicating that  she  bad  been  subjected  to  acts 
of  sexual  Intercourse.  The  court  in  its 
charge,  instructed  the  Jury  that  it  was  their 
duty  to  consider  all  the  admitted  evidence 
and  to  be  governed  entirely  by  that  evidence 
In  solving  the  question  of  the  guilt  or  inno- 
cence of  the  accused,  and  even  if  the  prac- 
tice of  pointing  out  and  thus  calling  the 
Jury's  attention  to  particular  evidence  or  the 
want  of  evidence  on  some  particular  point 
In  the  charge  of  the  court  to  the  Jury  were 
to  be  commended  (and,  as  a  rule.  It  certain- 
ly Is  not),  the  general  Instructions  sufficiently 
covered  the  propo8ltl<m  sought  to  be  given  to 
the  Jury  through  the  rejected  instruction, 
and,  therefore,  in  any  event,  its  disallowance 
cannot  be  denominated  as  prejudicial  error. 

[1, 9]  B.  The  defendant's  refused  Instruc- 
tion No.  11  is  not  only  argumentative,  but 
would  have  Instructed  the  Jury  that  it  was 
their  duty  to  "scan  the  testimony  of  the  pros- 
ecuting witness  carefully  to  ascertain  If  she 
would  be  likely  to  have  a  design  to  warp  her 
testimony  to  the  prejudice  of  the  defendant," 
and  that  they  were  at  liberty  to  disregard 
her  testimony.  Argumentative  instructions 
are  not  permissible  and  should  never  be  giv- 
en. Aa  to  the  duty  and  ili^t  ot  Qie  Jury  Id 


the  matter  of  disposing  of  the  testimony  of 
the  prosecutrix  or  as  to  how  they  ^old  act 
thereon.  It  is  to  be  said  tliat  the  courts 
charge  contained  such  fUll,  diear,  and  correct 
informatlmi  xxpoa  the  general  subject  of  their 
duty  with  respect  to  the  evidence  Uiat  the 
Jury  could  not  liave  misapprehend  the  ex- 
tent of  their  dlscretloD  in  the  matter  of  de- 
termining the  credence  and  weight  to  which 
it  was  entitled.  The  instmcUon  was  proper- 
ly disallowed. 

The  court  refused  and  gave  In  modified 
form  other  instructions  Vitopoeei  by  the  de- 
fendant, and  error  in  such  action  Is  assigned. 
We  have  examined  these  assignments  care- 
fully, and  are  upon  snCh  examination  po- 
suaded  to  say  generally  that  as  to  the  in- 
structions refused,  they  were  dUier  objection- 
able because  they  Involved  erroneous  state- 
ments of  the  law  or  unnecessary  because  the 
prindples  therein  stated  were  covered  and 
folly  declared  in  the  general  diarge  of  the 
court  Nor  do  we  perceive  any  error  In  the 
action  of  the  court  in  modifying  the  Instruc- 
tions proposed  by  the  defendant  and.  as  so 
modified,  given  to  the  Jury. 

[H]  6.  Objection  la,  however,  seriously 
urged  against  the  given  instruction  telling  the 
Jurj  that,  under  the  evidence,  they  were 
authorized  to  find  the  defendant  guilty  of  ao 
attempt  to  commit  rape  The  defendant  con- 
tends that  such  Instruction  was  not  only  er- 
roneous, but  that  the  verdict  cannot,  as  a 
matter  of  law,  be  upheld,  because,  so  It  is 
argued,  the  evidence,  if  It  shows  the  com- 
mission of  any  crime  at  all,  discloses  that 
the  crime  of  rape  Itself  was  eomnUtted, 
and  that  where  the  proofe  show  that 
the  crime  of  rape  Itself  has  been  In  fact  com- 
mitted, a  verdict  finding  the  accused  guilty  ot 
an  attempt  to  commit  said  crime  is  not  sus- 
tainable. 

In  support  of  that  proposition,  counsel  dte 
the  case  of  State  v.  Mitchell,  54  Kan.  516, 
38  Pac.  810.  In  that  case,  the  defendant 
who  was  charged  with  the  crime  of  rape,  was 
convicted  of  the  crime  of  an  atUiupt  to  com- 
mit rape  upon  the  testimony  alone  of  the 
prosecutrix,  who  positively  testified  that  the 
defendant  forcibly  ravished  her  while  the; 
were  traveling  together  in  a  buggy.  'Ote 
case  was  reversed  for  the  reason,  so  It  was 
stated,  that  the  verdict  was  predicated  upon 
the  discredited  testimony  of  the  prosecutrix; 
the  court  saying,  inter  alia; 

'There  Is  no  other  testimony  in  this  case  of 
any  fact  or  circumstance,  or  of  any  act  or  dec- 
laration of  the  defendant  which  is  Inccm^ateDt 
with  his  entire  innocence  of  any  offense.  The 
conviction  therefore  rests  solely  on  th^  testimo- 
ny of  a  witness  whom  the  jury  by  their  Terdi<;t 
have  discredited  and  disbelieved  as  to  the  most 
important  fact  stated  by  her  tm  the  witnev 
stand,  and  the  fact  concerning  which,  above  all 
others,  abe  could  not  possibly  be  mlataben.  Tbia 
court  will  not  uphold  a  judgment  resting  for  ita 
only  support  on  such  a  foundation.  Sectioo 
418  of  chapter  31  of  the  General  Sututee  ot 
188d,  concerning  crimes  and  punishments,  pro- 
vides: 'No  person  shall  be  convicted  of  an 
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assaalt  witb  intent  to  commit  a  crime,  or  of 
any  other  attempt  to  commit  any  offense,  TrheD 
it  shall  appear  that  the  crime  Intended  or  the 
offense  attempted  was  perpetrated  b;  such  per- 
son at  the  time  of  sach  assault,  or  in  pursuance 
of  such  attempt'  If  this  witness  told  the 
troth,  the  section  of  the  statute  above  Quoted 
baa  been  disregarded.  If  she  was  onwortby  of 
bdief.  the  jury  should  have  acquitted  alto- 
gether." 

The  above  case  is  not  In  point  here 
for  two  reaBona,  viz.:  (1)  The  testimony  of 
the  doctors,  so  far  aa  we  are  atle  to  Judge 
It,  was  sufficient  to  create  considerable  doubt 
—perhaps,  a  reasonable  one — upon  the  ques- 
tion whether  Taggart  actually  accomplished 
penetration  of  the  private  parts  of  the  prose- 
cutrix. Some  doubt  would  also  seem  to  have 
arisen  from  the  testimony  of  the  brother  of 
the  prosecuting  witness  as  to  whether  actual 
penetration  was  accomplished.  We  may  there- 
fore assume  that  tbe  jury,  while  convinced 
that  Taggart,  aided  by  tbe  defendant,  got  the 
little  girl  down  on  tbe  bed  and  pulled  up  her 
clothes  and  thereupon,  with  bis  pantaloons 
unbuttoned,  got  on  top  of  her,  entertained  a 
reasonable  doubt,  from  the  testimony  of  the 
doctors  and  Robert  Bartol,  aa  to  whether  he 
succeeded  In  Inserting  his  privates  into  those 
of  the  prosecutrix.  In  the  Kansas  case,  su- 
pra, It  will  be  kept  In  mind  that  there  was 
no  testimony  showing  or  tending  to  show 
any  other  crime  than  that  of  rape.  (2)  Our 
Penal  Code  (section  11S9),  unlike  and,  Indeed, 
the  very  reverse  ot  the  Kansas  law  upon  the 
subject,  provides: 

"The  jury  may  find  the  defendant  guilty  of 
any  offense,  the  commission  of  which  is  neces- 
■arify  included  in  that  with  which  he  la  charged, 
or  of  an  attempt  to  commit  the  offense." 

And,  under  our  law  (aectlon  663,  Pen. 
Code),  a  person  prosecuted  for  an  attempt  to 
commit  a  crime,  may  he  convicted  thereof, 
although  the  evidence  may  show  that  the 
crime  Intended  or  attempted  was  pert>etrated 
by  the  accused  In  pursuance  of  snch  attempt, 
"unless  the  coort.  in  its  discretion,  dis- 
charges the  Jury  and  directs  such  person  to  be 
tried"  for  the  crime  Itself.  This  sectiou  Is 
evidently  the  outgrowth  of  the  well-concelved 
theory,  the  crystallization  of  which  Into  prac- 
tical application  can  manifestly  result  only 
in  a  convenient  and  at  Uie  same  time  just  ad- 
ministration of  the  criminal  law,  that  a 
charge  of  crime  In  an  indictment  or  informa- 
tion necessarily  includes  the  charge  of  an 
attempt  to  commit  such  crime  ^d  that  evi- 
dence of  its  perpetration  neceasarlly  Involves 
evidence  of  an  attempt  to  perpetrate  it,  for 
it  is  not  conceivable  that  any  crime  can  be 
committed  in  the  absence  of  an  attempt  to 
commit  it  There  must  be  a  starting  point  in 
the  actnal  commission  of  crime  and  obviously 
>DCh  starting  point  Is  the  attempt  The  ao- 
tual  commission  of  the  crime  is,  in  brief,  the 


execution  of  the  attempt  We  can  therefore 
perceive  no  sound  reason  A)r  b<dding  that  the 
principle  stated  in  sectifm  66S  of  the*  Penal 
Code  should  not  be  as  well  applicable  in  a 
case  where  ttie  charge  Is  of  the  crime  itself 
and  thus  a  conviction  of  an  attempt  to  com- 
mit it  sustainable.  But,  as  b^re  suggested, 
it  is  certainly  applicable  in  such  a  case  where 
there  Is,  as  here,  evidence  from  which  the 
Jury  could  have  cmduded  that  rather  than 
tbe  crime  Itself,  the  accused  has  been  guilty 
of  an  attempt  to  commit  it 

111]  7.  It  is  lastly  contended  that  the  de- 
fendant's motion  for  a  new  trial  should  have 
been  granted  on  the  gronnd  of  the  alleged 
misconduct  of  one  of  the  Jurors  during  the 
progress  of  the  trial.  The  showing  upon  this 
point  by  the  defendant  tended  to  the  estab- 
lishment of  the  fact  that  Juror  Sutherland 
had,  while  the  trial  of  the  cauae  was  still  in 
prepress,  and  during  the  adjournments  of  tbe 
court,  referred  to  the  case  In  a  conversation 
with  one  Colcord  and  on  another  occasion 
discnssed  with  or  expressed  to  one  Sample 
bis  conception  of  the  merits  of  the  case  and 
declared  bis  intentton  of  voting  for  a  verdict 
of  conviction.  The  Juror  filed  a  counter  afB- 
davit,  In  which  be  declared  that  be  bad  no 
snch  conversations  with  Colcord  and  Sample 
as  were  testified  to  by  them,  and  that  at  no 
time  did  be  express  any  opinion  upon  the 
question  of  the  guilt  or  Innocence  of  the  de- 
fendant or  state  to  Sample  that  he  intended 
to  vote  to  convict  the  accused.  Other  affl- 
davlts  were  filed  In  which  tbe  atflants  deposed 
that  tbe  general  reputation  of  Juror  Suther- 
land for  honesty,  honor, '  and  Integrity  in 
Bnmboldt  county  was  of  the  very  best. 

Without  dlsciisslng  tbe  question  whether 
the  verdict  of  a  Jury  may  be  Impeached  Id 
the  manner  attempted  here,  it  Is  enough  to 
say  that  there  exists  In  the  evidence  a  con- 
flict upon  the  question  whether  the  Juror 
demeaned  himself  in  the  manner  Imputed  to 
him  by  the  affidavits  and  testimony  presented 
by  the  defendant  and  that  the  finding  of  the 
trial  court  in  favor  of  the  people  upon  that 
questiim  is  theretfore  binding  upon  this  court 

We  have  now  considered  and  noticed  all 
the  points  pressed  upon  us  for  a  reversal 
which,  after  a  circumspect  examination  of 
the  record,  we  have  concedved  to  be  entitled 
to  special  attention,  and  have  thus  encounter- 
ed no  Just  reason  calling  for  a  disturbance 
of  the  result  reached  by  the  Jury  or  the  action 
of  the  court  In  denying  the  defendant's  mo- 
tion for  a  new  triaL 

The  judgment  and  the  order  appealed 
are,  accordingly,  affirmed. 

We  concur:  CBIPHAN,  P.  7.;  BUR- 
NBTT,  J. 
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MONTGOMERY  t.  GRAY. 
(Saptene  Court  of  Idaho.   May  11,  1014. 
On  Rehearinx,  Dec.  17,  1914.) 

1.  StTFFtOIENOT  OF  StTIDIHOB. 

Held,  that  tbe  evidence  ii  sufficient  to  sus- 
tain the  verdict. 

2.  Verdict. 

Helt^that  there  is  no  evidence  indicating 
that  the  verdict  was  rendered  uad«  the  influ- 
ence of  pasdon  and  prejudice. 

3.  IH8TBU0TI0N8. 

Hvld,  that  the  court  did  not  err  in  i^vine 
or  refusing  to  give  certain  instructions. 

On  Rehearing. 

4.  Appeal  am.d  Ebbob  (g  1002*)  —  Vkediot— 

OONFLJCTINQ  EVIDBNCE. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  the  verdict  of  the  jury  will  not  M  dis- 
turbed on  appeaL 

tEd.  Note^-For  oOier  cases,  aee  Appeal  and 
E^r^^Cent  Dig.  H  8935-3937;  Dec.  Dig.  | 

6.  New  Tbial  (g  6*)— Discbktiok. 

The  granting  or  denying  of  a  new  trial 
rests  in  the  sound  discretion  of  the  trial  court. 

[ESd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  18  9, 10 ;  Dec.  Dig.  {  6.*] 

6.  New  Tbiax.  (8S  102,  104*)— Oboonds— New- 
z.t  discovebed  evidbnoe. 

Where  affidavits  filed  in  support  of  a  mo- 
tion for  a  new  trial  contain  a  recital  of  such 
alleged  facta  as  are  merely  cumulative,  or  it 
clearly  appears  that  the  facta  contained  in  the 
affidavits  might  have  been,  by  the  exercise  of 
ordinary  diligence,  procured  at  the  trial,  the 
trial  court  wUl  be  justified  upon  that  ground,  if 
npon  no  other,  in  denying  the  motion  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Now  Trial. 
Cent.  Dig.  H  207.  210-214,  218-220.  22S;  Dec 
Dig.  IS  102. 104.*] 

Appeal  from  District  Oonrt,  Bcnmer  Coun* 
ty;  John  M;  Flynn,  lodge. 

AcUon  by  Zacliariab  Montgomery  against 
O.  R.  Gray  to  recover  the  value  of  timber 
sold  and  delivered  to  defendant  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Alien  &  Allen,  of  Spokane,  Wash.,  and 
Ezra  R.  Whltla,  of  Ooeur  d'Alene,  for  appel- 
lant E.  W.  Wheelaa  and  O.  J,  Bandelin, 
both  of  Sandpolnt,  for  respondent 

SULLIVAN,  J.  This  action  was  brought 
to  recover  the  sum  of  $3,769.80,  alleged  to 
be  the  value  of  certain  timber  sold  by  tbe 
plaintiff,  wbo  Is  respondent  here,  to  the  de- 
fendant, who  is  appellant  here.  Tbe  wrltteu 
contract  under  which  the  sale  of  said  tim- 
ber was  made  is  attached  to  tbe  complaint 
and  made  a  part  thereof,  wherein  it  is  agreed, 
among  other  things,  'that  the  appellant  shall 
have  3  years  in  which  to  cut  and  remove  all 
of  tbe  merchantable  timber  on  said  land,  and 
that  the  payments  under  the  contract  were 
to  be  made  30  days  after  each  ear  load  of 
timber  was  shipped.  Tbe  answer  put  In  is- 
sue many  of  the  allegations  of  the  complaint, 
and  the  cause  was  tried  by  the  court  with  a 
Jury,  and  resulted  in  a  verdict  in  favor  of 


the  plalntiflC  for  $1,732.31,  with  Interest  at  7 
per  cent  from  August  18, 1909,  on  which  ver- 
dict a  Judgment  was  entered  for  that  amount 
A  motion  for  a  new  trial  was  denied,  and 
the  appeal  is  from  the'  order  denying  a  new 
trial. 

A  number  of  errors  are  assigned,  going  to 
the  suflldency  of  the  evidence  to  Justify  the 
verdict  excessive  damages  given  ander  tbe 
influence  of  passion  and  prejudice,  and  the 
admission  and  rejection  of  certain  testimony 
offered,  and  the  giving  and  refusing  to  give 
certain  Instructions. 

[1]  The  main  controversy  arises  over  the 
amount  of  timber  taken  from  said  land  by  the 
defendant  Tbe  defendant  took  [(^ssession  of 
the  half  section  of  land  on  which  said  timber 
stood,  and,  as  we  view  the  contract  it  was 
Incumbent  upon  him  to  scale  the  logs  or 
measure  the  timber  taken  frcnn  said  tract 
of  land,  which  he  failed  to  do. 

[2,  8]  No  good  purpose  can  be  served  In 
this  opinion  by  analyzing  the  vast  amount  of 
testimony  given  on  tiie  trial,  but  we  are  satis- 
fied that  the  verdict  of  the  Jury  is  fully  sus- 
tained by  the  evidence,  and  that  the  verdict 
was  not  given  under  the  Influence  of  passion 
or  prejudice.  We  find  no  prejadldal  error 
in  the  record  nude  by  the  triU  court  iu  the 
admission  or  rejection  at  evidence,  nor  In 
the  giving  or  refusing  to  give  certain  instruc- 
tions. The  InstmctloDB  given  fairly  cover 
the  law  of  the  case  as  based  on  the  evidence, 
and  the  oonrt  did  not  err  in  refusing  to  grant 
a  new  trial  because  of  newly  discovered  evi- 
dence. 

The  Judgment  is  tbertf<Hre  aflBrmed,  and  It 
is  so  ordered,  with  oosts  in  favor  of  reeswn- 
dent. 

AILSHII^  O.  3.,  concnxflL 

On  Rehearing. 

BUEKSE,  J.  On  the  25tb  day  of  MarcS, 
1914,  the  above-entitled  cause  was  by  counsel 
for  the  respective  parties  argued,  submitted, 
and  by  tbe  court  taken  under  advisement. 
Thereafter,  on  the  11th  day  of  May,  1914, 
the  court  announced  Its  opinion,  In  which  the 
judgment  of  the  trial  court  was  affirmed. 
On  the  3d  day  of  June,  1914,  a  petition  for 
rehearing  was  filed  by  the  appellant  herclo. 
which  said  petition  was,  on  the  13th  day  of 
June,  1914,  granted.  On  the  8th  day  of  De- 
cember, 1914,  at  the  regular  term  of  said 
court  sitting  at  Coeur  d'Alene,  said  cause  was 
reargued  and  by  the  court  taken  under  ad- 
visement 

[4]  We  "have  carefully  considered  the  ques- 
tions submitted  in  this  case.  There  are  pos- 
sibly two  additional  propositions  Involved 
that  might  be  briefly  mentioned  in  connec- 
tion with  the  final  determination  of  this 
cause.  From  a  careful  reading  of  the  rec- 
ord It  Is  apparent  to  us  that  there  is  a  seri- 
ous ccmflict  in  the  testimony  of  the  witnesses. 
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particularly  with  reference  to  the  amount 
and  kind  of  timber  tbat  was  upon  the  land 
of  the  plaintiff,  at  the  time  thp  contract  upon 
which  this  action  was  brought  was  entered 
Into  between  the  parties  to  this  litigation. 
Where  there  la  a  substantial  conflict  In  the 
evidence  the  verdict  of  the  Jury  will  not  be 
disturbed  upon  appeal.  Baker  t.  First  Na- 
Uonal  Bank,  25  Idaho,  651, 139  Pac.  565;  TU- 
den  V.  Hubbard,  26  Idaho,  677,  138  Paa  1133; 
Henry  Gold  Mining  Co.  t.  Henry,  25  Idaho, 
333,  137  Pac.  623;  Hufton  v.  Hufton,  25, 
Idaho.  96,  136  Paa  605. 

[6, 11  We  have  considered  the  afiBdavits 
filed  by  the  appellant  In  support  of  his  mo- 
tion for  a  new  trial,  and  we  are  unable  to 
reach  the  conclusion  that  the  trial  court 
erred  In  denying  counsel's  motion  for  a  new 
trial.  The  granting  or  denying  of  a  new 
trial  rests  in  the  sound  discretion  of  the  trial 
court,  and  where  the  aflldaTits  filed  in  sup- 
port of  the  motion  contain  a  recital  of  such 
allied  facts  as  are  merely  'CumulatlTe,  or 
it  clearly  appears  that  the  facts  contained 
In  the  affidavits  might  have  been,  by  the  ex- 
ercise of  ordinary  diligence,  procured  at  or 
prior  to  the  trial  of  the  cause,  the  trial  court 
would  be  justified,  if  up<m  no  other  ground, 
in  denying  the  motion  for  a  new  trial. 

The  instr'jctlons  given  to  the  jury  by  the 
court  in  this  case,  when  considered  together 
and  as  a  whole,  fairly  and  correctly  state 
the  law  of  the  case. 

We  therefore  hold  that  the  oonclnslon 
reached  in  the  original  opinion  in  this  case 
must  be  affirmed,  and  It  is  so  ordered,  with 
cootB  of  this  appeal  in  ftiTor  oX  respmdent. 

SULLIVAN,  a  X,  and  TBUITT,  3.,  con- 
car. 


KISSLER  v.  MOSS  et  al. 
(Supreme  Court  of  Idaho.    Nov.  21.  1914.) 

1.  Appeal  and  Ebbok  (§  414*)— Norva  of 
Appeal— "Ad vEBSK  Pabtt." 

A  iwrty  who  is  named  as  one  of  the  defend- 
ants in  a  complaint  and  on  whom  it  doea  not 
appear  that  summons  baa  been  served,  nor  that 
he  appeared  in  the  action,  on  an  appeal  from  a 
judgment  entered  in  favor  of  his  codefendant,  is 
not  an  "adverse  party"  on  whom  the  notice  of 
appeal  must  be  served,  under  Uie  provisions  of 
section  .4808,  Rev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {S  2137.  2138;  Dec.  Dig.  8 
414.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adverse  Party.] 

2.  PaBTIES    (§    21*) — DBPSNDANTS—OAPAOITr. 

Wliere  an  action  is  brought  against  M,  and 
K.  and  it  is  alleged  in  the  complaint  that  K. 
acted  as  the  agent  and  trustee  of  the  pisintiff  in 
bringing  an  action  and  procuring  a  judgment 
against  M.,  and  the  prayer  as  to  JS.  is  that  he 
be  declared  to  be  the  agent  and  trustee  of  the 
plaintiff  in  procuring  such  judgment,  and  that 
the  plaintiff  it  the  owner  thereof,  and  as  to  M. 
that  the  plaintiff  have  judgment  against  him  for 
the  identical  debt  included  in  the  other  judg- 
ment in  favor  of  K.,  and  K.  demurs  to  the  com- 
plaint on  the  ground  that  there  is  a  mia^inder 


of  parties  defendant  and  tiiiat  the  ceimplalnt  does 
not  state  ft  cause  of  action  as  to  him,  held,  that 
the  court  did  not  err  in  snstaining  said  demur- 
rer end  entering  a  Judgment  of  diamlsnl  as  to 
defendant  M. 

[Ed.  Note.— For  other  cases,  see  Partief,  dent 
Dig.  8  28 ;  Dec.  Dig.  {  21.*2 

Appeal  from  District  Cbnrt,  Power  Coun- 
ty ;  Alfred"  Budge,  Judge. 

Action  by  Mary  Elssler  against  J.  H.  Moss 
and  another.  From  a  Judgment  of  dismissal 
as  to  the  defendant  named,  plaintiff  appeals. 
AflBrmed. 

O.  M.  Hall,  of  Am«rican  Falls,  for  ap- 
pellant  O.  R.  Baum,  of  American  Falls,  for 

respondents. 

SULLIVAN,  O.  J.  This  is  an  appeal  from 
a  judgment  entered  on  austainlng  a  demurrer 
to  the  complaint. 

In  limine,  we  are  met  with  a  motion  to  dis- 
miss the  appeal  on  the  gronnd  that  the  notice  - 
of  appeal  was  not  served  on  the  defendant 
Gwrad  KIssler.  The  action  was  brought 
against  J.  H.  Moes  and  Conrad  Kissler  for. 
the  purpose  of  having  a  Judgment  which  had 
been  entered  In  favor  of  C<»irad  Kissler  and 
against  said  Moss  transferred  or  decreed  to 
belong  to  the  plaintiff.  The  demurrer  was 
sustained  on  two  grounds,  to  wit:  (1)  Tbat 
there  was  a  misjoinder  of  parties  defendant; 
and  (2)  that  the  complaint  does  not  state 
facts  sufficient  to  sustain  a  cause  of  action 
against  the  defendant  Moss.  From  the  rec- 
ord It  does  not  appear  that  the  defendant 
Kissler  was  ever  served  with  summons  or 
appeared  In  the  action.  The  demurrer  was 
filed  by  the  defendant  Moss,  and  the  name  of 
the  defendant  Courad  Eisner  Is  not  mention- 
ed In  the  Judgment  It  ie  provided  in  the 
judgment  as  follows: 

"That  the  plaintiff  recover  nothing  herein 
from  the  defendant  Moss  and  that  the  .said  de- 
fendant do  have  and  recover  from  the  plaintiff 
his  costs  and  disbursements  berdn  expended 
taxed  at  f  ." 

[f  1  The  defendant  Oomrad  Kissler  not  bar- 
ing been  served  with  samnBons  and  not  ap- 
pearing in  file  aetioiif  it  was  not  neceesary  to 
serre  the  notice  of  annal  on  him,  as  the 
Judgment  entaied  in  such  actltm  could  in 
mo  manner  afflect  blm.  A  person  may  be 
named  as  a  party  to  the  action  in  the  com- 
plaint, but  if  he  Is  neilher  served  nor  appears 
In  the  actios  and  no  lodgment  Is  altered  ei- 
ther for  Mr  against  blm,  be  Is  not  an  "ad- 
verse party"  within  the  meaning  of  that 
term  as  used  in  section  4808,  Rev.  Codes. 
Tbat  being  tme,  it  was  not  necessary  to 
serve  the  notice  ot  appeal  on  him,  and  the 
motion  to  dismiss  mnst  ther^ore  be  denied. 

[2]  Now  as  to  the  merits  of  the  case:  JAe 
action  of  the  trial  court  in  sostalning  the 
demurrer  and  entering  judgm^t  In  favor  <tf 
Moss  is  assigned  as  error.  It  Is  allied, 
among  other  thinffs,  in  the  oompbUnt,  that 
the  pblntUf  Is  the  owner  at  a  well-drilUng 
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outfit  and  engaged  In  tlie  well-^riUlng  bnsl- 
ness;  that  in  tlie  operation  of  said  business 
she  employed  the  defendant  Conrad  Kissler 
as  her  agent  and  attorney  in  fact  to  conduct 
said  business  for  her;  that  said  Conrad  Kls- 
sler,  as  her  said  agent,  entered  into  a  con- 
tract with  the  defendant  Moss  to  drill  for 
hlni  a  certain  well  on  land  owned  by  him  In 
Oneida  county,  Idaho;  that  the  said  Conrad 
Klssler,  under  said  contract,  in  performing 
plaintiff's  part  of  said  contract,  used'  the 
plalntifTs  said  well  drill  and  appliances; 
that  the  plaintiff  supplied  all  money  for  car- 
rying out  and  executing  said  contract ;  that 
Conrad  Klssler  had  no  interest  In  said  c<m-. 
tract  other  than  as  the  agent  and  attorney  in 
fact  of  the  plalntifiF;  that  Moss,  having 
failed  to  pay  the  contract  price  for  the  drill- 
ing of  said  well,  a  suit  was  commenced  by 
the  said  Conrad  Kissler  in  bis  own  name  In 
the  district  court  of  Oneida  couhty  to  recover 
the  amount  due  for  drilling  said  well,  which 
action  resulted  in  a  Judgment  in  favor  of 
the  said  Conrad  Klsaler  and  against  Moss 
for  the  sum  of  $860  and  $28.75  costs;  that 
said  action  was  prosecuted  in  the  name  of 
Conrad  Klssler  for  the  use  and  benefit  of  the 
plaintiff,  and  that  be  holds  said  Judgment  In 
trust  for  the  use  and  benefit  of  the  plaintiff; 
that  no  part  of  said  Judgment  has  been  paid, 
and  plaintiff  prays  for  Judgment  to  the  effect 
that  she  is  the  owner  of  said  Judgment  and 
the  defendant  Conrad  Kissler  has  no  interest 
or  title  therein  or  thereto,  and  that  she  have 
Judgment  against  Moss  for  said  sum  of  $860, 
with  Interest  from  November  22,  1911,  and 
costs. 

Under  the  allegations  of  the  complaint  the 
trlAl  conrt  snstalned  the  demnrter  on  the  two 
grounds  above  mentioned.  It  Is  intended  by 
counsel  for  the  respondent  that  since  the  de- 
fendant Moss  was  not  In  any  way  interested 
in  the  oatcome  of  this  suit  as  to  which  one 
owned  said  Judgment,  Conrad  Kissler  or 
Mary  Kissler,  and  that  since  the  Judgment 
had  been  obtained  against  falm  by  the  agent  of 
Ma;ry  Kissler,  and  since  said  Judgmoit  bad 
been  duly  rendered  against  the  defendant 
Moss  for  the  full  amount  daimed,  the  plain- 
tiff had  no  right  to  another  Judgment  against 
him  for  the  same  debt.  This  contention  aj^ 
pears  reasonable  stnce,  under  the  demurrer 
of  the  defendant  Hoaa.  he  admits  all  of  the 
allegations  of  the  ctHuplaint  whidi  are  well 
pleaded,  and  oae  of  those  allegations  Is  that 
Conrad  Kissler,  as  agent  of  the  piniutlff,  the 
appellant  here,  obtained  a  Judgment  against 
Mobs  for  the  identical  service  for  which  the 
plaintiff  is  seeking  to  obtain  a  Judgment  in 
this  case.  Since  the  defendant  Moss  admits 
that  said  Judgment  was  a  valid  Judgment,  the 
only  controversy  now  is  between  the  plaintiff 
and  the  defendant  Conrad  Klssler  as  to 
whetlier  be  or  she  is  the  owner  of  said  Judg- 
ment, and  whether  he  as  her  agent  now 
holds  the  same  in  trust  for  her  use  and  bene- 


fit This  controversy  appears  only  from  the 
allegations  of  the  complaint,  and  under 
those  allegations  it  does  not  appear  that 
Moss  is  a  necessary  party.  It  ia  a  little  re- 
markable that  the  appellant  did  not  require 
her  agent  to  transfer  the  Judgment  he  held  In 
trust  for  her  to  her,  rather  than  bring  this 
action  seeking  to  get  another  Judgment 
against  Moss.  The  trial  court  did  not  err 
In  sustaining  said  demurrer  and  entering 
Judgment  dismissing  the  case,  so  far  as  Moss 
rwas  concerned. 

The  defendant  Conrad  Kissler,  since  this 
case  was  appealed,  filed  in  this  court  his 
written  waiver  of  notice  of  ap[>eal,  and  states 
In  said  waiver,  among  otbw  things,  as  fol- 
lows: 

"That  be  has  no  interest  in  said  appeal  or  the 
Jodgment  appealed  from  adverse  to  appellant  or 
at  aU." 

Under  that  state  of  facts  the  cause  will  be 
remanded  to  the  trial  court,  vrltfa  Instmctlons 
to  enter  Judgment  in  favor  of  the  appellant, 
to  the  effect  tbat  she  is  the  owner  of  said 
Judgment  against  3.  H.  Moss  for  the  sum  of 
$860,  with  interest,  and  costs  of  suit  taxed 
at  $28.75,  and  that  the  defendant  Conrad  Kis- 
sler has  no  interest  therein.  Costs  of  Oils 
appeal  are  awarded  to  the  resiwndent. 

TEUITT,  J,  concurs. 


STATH  ex  rel.  KLTCK  v.  WITTMBR. 
(No.  3419.) 

(Supreme  Court  of  Montana.   Nov.  27.  1914.) 

1.  Officebs  (J  30*)— "Incompatible  Office." 

Public  offices  are  "incompatible"  when  the 
incumbent  of  one  has  power  of  removal  over  the 
other,  or  when  one  has  power  of  supervision 
over  the  other,  or  when  the  nature  and  duties 
of  the  two  render  it  improper,  from  considera- 
tion of  public  policy,  for  one  person  to  retain 
both. 

TEd.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  n  37-43;  Dec  Dig.  }  30.* 

For  other  definitions,  see  Words  and  Phrases, 
Incompatible  Office.] 

2.  MU^VICIFAL  COBPOBATIONS  01  120*)— CBEA< 

TioN  OF  Offices— Right  to  Abolish. 

The  office  of  purchasing  agent  for  a  city 
with  power  to  make  purchases  of  supplies  for 
aU  city  depnrtoieiits,  not  created  under  Rev. 
Codes,  US  3216-3218,  providing  for  city  offi- 
cers and  their  election,  may,  as  authorized  by 
section  3220,  be  abolished '  by  a  majority  vote 
of  the  city  council,  and  the  incumbent  may  by 
the  same  vote  be  discharged. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporatirais,  Cent.  Dig.  SI  288-300;  Dee.  Dig. 
I  126.*] 

3.  Municipal  Corpobations  (|  142*)— Offi- 
cers —  I NCOMPATIBLE    OFFICES  —  ALDKMCAX 

ANo  Purchasing  Agent. 

The  office  of  purchasing  agent  for  a  dty 
created  by  the  council  of  the  city,  but  not  un- 
der Rev.  Codes,  §§  3216-3218,  and  the  office  of 
alderman,  are  incompatible. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  814;  Dec.  Dig,  | 
142.*] 
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4.  MvmciPAL  CkiBPOBATions  (|  150*)— Offic- 

B8— VACAWCT  —  "EBSIONATION"  —  ACCBPT- 
ANCE  BT  OFFIOBB  OF  INCOMPATIBLE  OFFICE. 
An  alderman  of  a  city,  who  accepts  the  of- 
fice of  pnrchasiiiB  agent  empowered  to  pur- 
chase mpplies  for  the  city  departments,  thereby 
restgns  as  alderman  within  Ber.  Codes,  I  420, 
declaring  that  an  office  becomes  vacant  by  resig- 
nation, and  the  city  council  may  by  majori^ 
Tote  fill  the  vacancy. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Cent  Dig.  SS  333-337;  Dec.  Dig. 
I  150.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Resignation.] 

Appeal  from  District  Coart,  Cascade  Coun- 
ty;  H.  H.  Swing,  Judge. 

Action  by  the  State,  on  the  relation  of 
Theodore  Ell(^  against  J.  G.  Wlttroer.  From 
a  Judgment  for  defendant  rendered  after  sus- 
taining a  g^eral  demurrer  to  tbe  complaint, 
the  relator  appeals.  Reversed  and  remanded. 

B.  A.  Smith,  of  Great  Falls,  for  appellant. 
Cooper  &  Stephenson,  of  Great  Falls,  for  re- 
spondent 

SANNER,  J.  Appeal  from  a  Judgment  aft- 
er an  order  sustaining  a  general  demurrer  to 
the  complaint  The  facts  recited  are:  That 
the  dty  of  Great  Falls  possesses  five  wards, 
and  Its  common  cotmcil  consists  of  ten  alder- 
men, two  from  each  ward.  That  on  June  30, 
1913,  J.  G.  Wittmer  was,  and  since  April  13, 
1913,  had  been,  one  of  the  duly  elected,  quali- 
fied, and  acting  aldermen  from  the  Fifth 
ward  of  said  city.  That  on  June  30th  he  was 
appointed  by  the  mayor  to  the  office  of  "dty 
purchasing  agent,"  which  office  had  been  cre- 
ated by  ordinance  approved  May  26,  1913. 
That  his  appointment  was  confirmed  by  the 
council  and  he  Immediately  accepted,  quali- 
fied, and  entered  upon  the  duties  of  said  of- 
fice, and  has  since  recdlved  and  enjoyed  the 
salary  attached  thereto,  to  wit,  $50  per 
month;  that  at  the  regular  meeting  of  the 
dty  council  of  Great  Falls  held  September 
2,  1913 — all  the  members  thereof  as  well  as 
the  mayor  being  present,  the  said  Wittmer  as- 
suming to  act  as  alderman  from  the  Fifth 
ward — the  following  resolution  was  present- 
ed and  read  by  AlQerman  Johnston: 

"Whereas  there  exists  a  vacancy  in  the  office 
of  alderman  from  the  Fifth  ward,  caused  by  the 
appointment  and  gaalification  of  former  Alder- 
man J.  G.  Wittmer  to  the  office  of  city  pur- 
chasing agent,  an  office  incompatible  with  the 
office  of  alderman,  I  hereby  nominate  Theodore 
Klick,  residing  at  611  First  Avenue  Southwest, 
within  the  said  Fifth  ward,  by  occupation  a 
stable  boss,  to  fill  sncb  vacancy. 

That  said  nomination  was  duly  seconded, 
but  the  mayor  refused  to  entertain  the  same, 
and.  on  appeal  from  the  decision  of  the  chair, 
five  aldermen  voted  against  sustaining  such 
decision.  IbBt  the  mayor,  however,  declared 
a  tie  by  including  the  vote  of  Wittmer  with 
four  others  to  sustain  said  decision,  and 
thereupon  resolved  the  tie  by  himself  voting 
to  sustain  such  decision.  That  thereupon  five 
aldermen  "requested  the  recording  of  thdr 


votes  in  favor  of  the  nominee — Theodore 
Klick— as  alderman  from  the  Fifth  ward  to 
fill  the  vacancy  herein  alleged,"  which  five 
votes  were  so  recorded  by  the  dty  clerk 
and  made  part  of  the  records  of  the  proceed- 
ings of  the  council.  That  Klick  possesses  the 
nefeesaary  qualifications  to  hold  the  office  of 
alderman  and  filed  his  official  oath  in  due 
time,  but  Wittmer  persists  in  unlawfully  act- 
ing and  intruding  himself  Into  such  office. 

The  questions  presented  are;  Was  there  a 
vacancy  In  the  office  of  alderman  from  the 
Fifth  ward  to  be  filled  by  the  election  of  the 
dty  coundl;  and.  If  there  was,  was  the  re- 
lator elected  thereto? 

[t-3]  1.  Whether  a  vacancy  occurred  in  the 
office  of  alderman  In  consequence  of  the  ac- 
ceptance by  Wittmer  of  the  appointment  as 
purchasing  agent  depends  upon  the  power  of 
the  dty  council  to  create  such  office,  and  up- 
on the  nature  of  the  office.  No  question  Is 
raised  as  to  the  power  of  the  dty  coundl  to 
create  this  office,  and  we  shall  therefore  as- 
sume, without  deddlng,  that  It  had  such  pow- 
er. By  reference  to  th»  ordinance  creating 
the  office  we  learn: 

"The  dty  purchasing  agent  shall  be  appoint- 
ed by  the  mayor.  *  •  •  His  duties  shall  be 
to  make  all  purchases  of  sundries  and  supplies 
for  all  departments  of  the  said  city;  he  shall 
keep  a  complete  record  of  all  his  purchases,  acta 
and  doings,  an  accurate  account  of  all  the  sup- 
plies purchased  and  the  price  paid  therefor. 

*  *  *  That  all  bills  against  the  dty  for  pur- 
chases shall  be  filed  with  the  purchasing  agent, 
who  shall  examine  and  approve  or  disallow  the 
same  and  recommend  to  the  council  tbe  pay- 
ment or  rejection  of  the  same,  and  report  the 
said  bills  to  the  said  council  at  its  first  regu- 
lar meeting  in  each  month,  or  oftener,  for  al- 
lowance  or   rejection   by   the   said  council. 

*  *  *  The  said  purchasing  ^gent  shall,  before 
entering  upon  his  duties,  take  the  oath  of  office 
and  execute  a  bond  in  sncb  sum  as  the  council 
may  require,  but  for  not  less  than  $1,000, 

*  *  *  the  same  to  be  in  proper  form  and  ap- 
proved by  the  dty  coundL" 

We  think  the  offlee  thus  created  and  de- 
fined Is  clearly  incompatible  with  the  office 
of  alderman.  Offices  are  "incompatible^' 
when  one  has  power  of  removal  over  the 
other  (29  Cyc.  1382;  Attorney  General  t. 
Council,  112  Hlch.  146,  70  N.  W.  450,  37  U  R. 
A.  211),  when  one  la  in  any  way  subordinate 
to  the  other  (State  r.  Jones,  130  Wis.  572, 110 
N.  W.  431,  8  L.  R.  A.  \N,  S.1  1107, 118  Am.  St 
Rep.  1042,  10  Ann.  Gas.  696),  when  one  has 
power  of  supervision  over  the  other  (State  v. 
Taylor,  12  Ohio  St  130;  Cotton  v.  Phillips, 
56  N.  H.  220;  State  t.  Hilton,  80  K.  J.  Law, 
628,  78  AtL  16),  or  When  the  nature  and  du- 
ties of  the  two  offices  are  such  as  to  render  It 
improper,  from  considerations  of  public  policy, 
for  one  person  to  retain  both  (Mechem  on 
Public  Officers,  i  422 ;  State  v.  Anderson,  155 
Iowa,  271,  136  N.  W.  128;  State  v.  Thomp- 
son, 122  N.  C,  493.  29  S,  E.  720 ;  State  v.  GoCT. 
15  R.  I.  505,  9  AO.  226,  2  Am.  St  Rep.  921 ; 
Magie  V.  Stoddard,  26  Conn.  566,  68  Am.  Dec. 
37S;  People  v.  Commissioners,  76  Hun,  146, 


«ror  ethar  easM  sea  same  topio  and  section  NUMBER  In  Doc.  Dig.  ft  Am.  Dig.  Key-No.  Seilas  ft  tt«p*r  ladeies 


Digitized  by  Google 


650 


144  PACITIC 


BKPOBXEB 


(Wasb. 


27  N.  T.  Supp.  548:  State  t.  Battz,  9  S.  C. 
150}.  The  relations  between  the  office  ot 
alderman  ct  Great  Falls  and  that  of  purdiae- 
Ing  ageotf  as  created  by  the  ordinance,  abore 
referred  to,  are  within  all  these  spetdflcationa. 
The  office  of  purchasing  agent  was  not  creat- 
ed under  title  3  of  part  4  of  the  Political 
Code  (Bev.  Ck>des,  »  3216.  3217,  321S);  the 
dty  ooonidlvmay  therefore,  by  a  bare  majorl- 
ty  vote,  abollab  it  at  any  time  and  discharge 
the  person  appointed  to  fill  It  (Ber.  Codes, 
1 3220).  Thns  the  Incunbent  of  it,  If  he  be  an 
alderman,  may,  In  certain  (drcnnutances,  o;- 
erdse  absolute  control  over  the  existence  and 
tenure  of  his  office,  or,  in  the  desire  to  save 
his  office  threatened  by  abrogation,  he  may  he 
induced  to  assent  to  measures  the  virtue  of 
which  he  does  not  peioelve.  Again,  as  to 
a  portltm  of  his  duttes  be  Is  an  agent  ot  the 
council  and  subject  to  Its  snperrlsion.  It 
may  dlssTow  or  curtail  his  general  policy, 
reject  his  recommendations,  or  disallow  the 
bills  Incurred  by  him;  In  any  event,  as  mem- 
ber of  the  council  he  Is  placed  In  the  positloD 
of  supervising  and  affirming  his  own  acts. 
Finally,  if  he  be  alderman  as  well  as  agent, 
he  may  pass  upon,  and  possibly  determine, 
the  amount  and  sufficiency  of  his  own  bond. 
Further  discussion  is  not  necessary  to  estab- 
lish that  the  holding  of  these  offices  by  the 
same  peison  Is  contrary  to  public  policy. 

[4]  The  contention  of  respondent  Is  that 
the  foregoing  Is  of  no  importance  to  the  Ques- 
tion at  bar,  because  vacancies  are  created 
only  by  the  causes  set  forth  in  section  420, 
Revised  Codes,  among  which  the  acceptance 
of  an  incompatible  office  is  not  enumerated. 
This  argument  is  based  upon  certain  expres- 
sions in  State  rel.  Cbenoweth  v.  Acton, 
81  Mont  37,  39,  77  Pac.  299,  to  the  effect 
that  the  provislous  of  section  420  are  exclu- 
sive; but  these  expressions,  unnecessary  to 
the  decision  of  that  case,  have  not  been  ac- 
cepted as  controlling  since  State  ex  rel.  Jones 
V.  Foster,  39  Mont  583,  104  Pac.  S60,  was 
written.  For  the  purposes  of  the  instant 
case,  however,  we  may  assume  the  excluslve- 
ness  of  section  420,  without  at  all  aiding  the 
respondent's  position;  for,  though  we  grant 
that  a  vacancy  is  not  created  by  any  circum- 
stance not  mentioned  therein.  It  does  not 
follow  that  a  resignation,  which  Is  mentioned 
therein  as  a  cause  of  vacancy,  may  not  im- 
pliedly arise  upon  the  acceptance  of  an  In- 
compatible office.  On  the  contrary,  the  au- 
thorities are  practically  unanimous  that  as 
to  an  office  which  the  incumbent  may  vacate 
by  his  own  act  a  resignation  does  occur  upon 
his  acceptance  of  another  offlt^  Incompatible 
therewith.  King  v.  Trelawney,  3  Burrows, 
1616;  Stubbs  T.  Lee,  64  Me.  195, 18  Am.  Bep. 
251;  State  r.  BrlnkerhofT,  66  Tex.  45,  17 
S.  W.  109;  Van  Orsdall  v.  Hazard,  3  HIU 
<N.  Y.)  243;  Magie  v.  Stoddard,  supra; 
People  V.  Hanlfan,  96  III.  420;  State  v. 
Thompstm,  supra ;    State  v.  GoS,  supra ; 


Cotton  V.  Phillips,  8upr4 ;  Pooler  Beed,  73 
Me.  129;  Blenconrt  v.  Parker,  27  Tex.  55S; 
Uann  v.  I>arden,  171  Ala.  142,  54  South.  504. 

The  respondent  having  resigned  his  peti- 
tion as  alderman  by  accepting  the  office  of  dtr 
purchasing  agent,  a  vacancy  was  created  in 
the  council,  and  its  membership  became  re- 
duced to  nine.  Tliat  vacancy  the  cooncfl 
was  authorized  to  fill  by  a  majority  vote  of 
the  members  then  composing  the  conndL 
The  relator  was  formally  nominated  to  fill 
such  vacancy,  the  votes  oi  five  members  were 
recorded  In  his  favor,  and  he  was  elected 
— the  mayors  position  to  the  contraiy  not- 
withstanding. State  ex  rel.  Wlla<m  v.  Wil- 
lis, 47  Mont  548,  133  Pac.  962. 

If  the  complaint  correctly  states  tb»  fbcts, 
the  respondent  became  an  intmdw  in  the  of- 
fice ct  alderman  from  the  moment  he  accept- 
ed the  appointment  as  purcbasini(  agmt.  He 
certataUy  ceased  to  have  any  warrant  for  ex- 
ercising Its  ftmctlons  after  the  relator's  Sec- 
tion and  the  filing  of  his  offidal  oath.  It 
follows  that  the  Judgment  appealed  from 
must  be  reserved,  with  dlrectitms  to  ov«* 
role  the  domnrrer;  and  It  is  so  ordered. 

Beversed  and  remanded. 

BBANTIiT,  a  J.,  concurs.  HOLLOWAT. 
J.,  did  not  hear  the  argument  and  takes  no 
part  In  the  forgoing  decision. 


WOODS  V.  INSURANCE  CO.  OF  STATE  OF 
PENNSYLVANIA.   (No.  12160.) 

(Suprone  Court  of  Washington.  Deo.  14, 1914.) 

1.  Appeal  and  Eesob  tt  1012*)— Bjbview— 
QuBSTions  OF  Pact. 

Where,  in  an  action  on  an  insurance  pol- 
icy containing  a  clause  making  the  lose  payable 
to  Ia  &  Ca  as  its  intejest  migbt  appear,  tbouKb 
the  oral  testimony  seemed  to  preponderate 
against  the  trial  coart's  findings  that  iosared 
represented  to  the  insurance  agent  tliat  tboe 
was  no  chattel  mortgage  on  the  property  and 
that  the  interest  of  L.  &  Co.  was  not  that  of 
chattel  mortgagee,  the  policy  wae  Bilent  as  to 
the  interest  of  L.  &  Co.,  it  c(»italned  a  claaw 
rendering  it  v<AA  if  the  property  was  Incum- 
bered by  a  chattel  mortgage  unless  otherwise 
provided  by  agreement,  ft  was  stated  in  the 
proofs  of  loss  that  there  was  no  chattel  mort- 
gage  on  the  particelar  property  in  qaestioii  at 
that  time,  though  It  appeared  that  tiie  mortgase 
was  thai  an  exisdng  Incumbrance  upon  the 
property,  and  the  insnrance  agent  teatifiea 
without  contradiction  that  personal  property  in- 
curabeored  ter  a  chattel  mortgage  was  "absolutely 
on  the  [vohibitive  list"  the  findings  would  not 
he  disturbed. 

[Ed.  Note.— For  other  cases,  see  Avptal  and 
Error,  Gent  Dig.  H  8990=^^;  Dec  Dig.  $ 
1012.*] 

2.  Insueancb  (S  582*)— Insubable  Interest 
—Loss  Patablb  to  Vartt  as  Its  Intcbest 

HAT  APPBAB. 

Where  an  Insurance  policy  was  issaed  to 
the  N.  Co.  with  a  provision  making  the  loss,  u 
any,  payable  to  L.  &  Co.  as  its  interest  miglit 
appear,  the  force  of  such  provision  was  not  de- 
pendent upon  the  existence  of  an  insurable  in- 
terest in  L.  &  Co.,  as  It  was  not  ito  Interest  in 
the  property  that  was  insured,  and  it  was  a  mere 
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appointee  entitled  to  receive  tbe  proceeds  of  the 
IKMi<^  in  caae  of  loss  as  its  interest  might  ai»- 
pear. 

^[Ed.  Xote.— For  other  cases,  see  Insurance, 
C«nt.^I^  g  144S-14S1,         1466^  148S;  Dec. 

S.  INSUBANCC  (S  377*)— FOBFKmmB  — INOUH- 

BRANCB— Notice  to  Insureu. 

As  an  insurable  interest  in  a  par^  is  not 
necessary  to  render  eSectlTe  a  provision  of  a 
policy  of  insarance  making  the  loss  payable  to 
it  as  its  interest  may  appear,  such  a  provision 
in  a  policy,  containing  a  provision  avoiding  it 
onless  otherwise  agreed  if  the  property  was  in- 
cumbered by  a  chattel  mortgage,  did  not  con- 
clued  vely  charge  the  insorer  with  DOtlee  tiiat  the 
interest  of  such  party  was  that  of  a  chattel 
mortgagee  on  the  theory  that  it  could  have  no 
other  insurable  interest  in  property  of  which  it 
was  not  the  owner,  especially  where  there  was 
evidence  that  it  was  not  oDoommon  to  make 
BDch  a  provision  in  favor  of  a  general  unsecurad 
creditor  of  the  insured. 

[Bd.  Note.— For  other  cases,  see  InsuraocSr 
Cent.  Dig.  fl  942.  966,  967,  97&-9«7;  Dec  Dig. 
I  377.»] 

4.  Tnsubanoi:  (|  390*) — FoBrBiTusB— Mibbe^ 

BBBENTATIOMS— STATUTOBT  PBOVIBIONS. 

Laws  1811,  p.  197.  t  34.  providing  that  no 
oral  or  written  misrepresentation  or  warranty 
made  In  tiie  negotiation  of  a  contract  or  policy 
of  iDBurance  shall  be  deemed  material  or  avoid 
the  policy  unless  made  with  intent  to  deceive, 
that  the  breach  of  a  warranty  or  condition  in 
any  policy  shall  not  avoid  it  tmless  it  shall  exist 
at  the  time  of  the  loss  and  contribute  thereto, 
and  that  if  a  loss  decors  while  a  breach  of  war- 
ranty contrihuUng  thereto  exists  the  insured 
shall  only  be  entitled  to  recover  the  amount  of 
iBsarancc  which  the  premium  paid  would  pur- 
chose  at  the  rate  that  would  be  cbai^ped  wltoont 
the  warranty,  refers  to  three  concUuons  which 
may  affect  the  validity  of  the  policy  or  contr<)l 
the  rights  of  the  parties,  and,  where  insured 
in  the  negotiations  before  the  Issoance  of  the 
policy  made  false  representations  as  to  the  ex- 
istence of  an  incumbrance  with  intent  to  d»- 
ceive,  the  other  provisions  of  that  section  as  to 
a  breach  of  warranty,  merely  redocing  the  in- 
surance or  not  defeating  a  recovery  unlesB  in 
existence  at  the  time  of  the  loss  and  unless  it 
coDtributes  thereto,  had  no  application. 

[Ed.  Note.— For  other  cases,  see  Inaurance, 
Cent.  Dig.  »i  829-839 ;  Dec.  Dig.  S  S30.*l 

Department  1.  Appeal  from  Superior 
Conrt,  King  County ;  King  Dykemao,  Judge. 

AeUon  by  B.  T.  Woods,  Jr.,  against  the 
Insarance  Company  of  the  State  of  Pennayir 
vauia.  From  a  Judgment  tot  defendant 
plaintiff  appeals.  Affirmed. 

XjeoDoUi  M.  Stem,  of  Seattle.  ft>r  appellant. 
Granger  &  Clarke,  of  Seattle,  for  respondent. 

PARKER,  J.  This  is  an  action  to  recover 
upon  a  Are  Insurance  policy  for  loss  by  fire 
of  the  stock  of  goods  covered  thereby;  the 
plaintiff  being  the  assignee  of  the  insured. 
A  trial  before  the  court  without  a  Jury  re- 
sulted In  findii^  and  Judgment  In  favor  of 
the  defendant  fzom  which  the  plaintiff  has 
appealea.  The  theory  upon  which  the  trial 
court  denied  recovery  np<»i  the  policy  is  that 
the  National  Outfitting  Company,  the  in- 
sured,.  falsely  and  fraudulently,  with  Intent 
to  deceive  defendant,  represented  to  its  agent 
fluit  the  stock  of  goods  to  be  insured  was 
not  incumbered  1^  a  chattel  mortgage,  when 


In  fact  It  was  so  Incumbered,  thus  inducing 
the  defendant  to  issue  the  policy  which  it 
wonld  not  have  done  under  any  drcumscanc- 
es  had  It  been  truly  Informed  as  to  the  ex- 
istence of  the  chattel  mortgage  incumbrance. 
This  is  also  the  principal  ground  of  respond^ 
ent's  defense. 

The  National  Outfitting  Company  Is  a  co- 
partnership, composed  of  Joseph  Paul  and 
Samuel  Paul,  engaged  in  the  retail  ladles'  - 
cloak  and  suit  business  with  its  principal 
place  of  business  In  Seattle.  In  June,  1912, 
the  National  Outfitting  Company  duly  exe- 
cuted a  chattel  mortgage  upon  its  stock  of 
goods  to  secure  the  payment  of  a  large  sum 
of  money  due  by  it  to  S.  L.  Leszynsky  &  Co., 
a  ■  corporatlMi  engaged  In  the  wholesale  la- 
dles' cloak  and  salt  bnslness,  in  Seattle 
This  chattel  mortsage  was  unsatisfied  and 
remained  In  full  force  and  effect  until  long 
after  the  incurring  of  tibe  fire  loss  here  In- 
T<Ared.  About  the  lat  of  February.  1913, 
Samnel  Paul,  one  (ME  the  partners,  took  a 
quantity  of  the  goods  of  the  National  Oatfl^  . 
ting  Company  to  the  town  €£  Bareiudale,  a 
short  distance  from  Seattle,  for  the  purpose 
of  selUng  them.  To  tiiat  end  he  placed 
the  goods  aa  sale  in  a  storeroom,  establish- 
ing a  temporary  brancih  store  of  Qie  National 
Outfitting  Company.  Soon  thereafter  he  aor 
tered  into  negotiationB  vlth  W.  a  Sylvester, 
the  local  agent  of  respondent,  looking  to  the 
issuance  of  a  policy  of  insarance  to  the 
National  Ontfltting  Company  upon  these 
goods.  These  negotiaUona  resulted  in  the  is- 
suance of  ' the  policy  here  Involved  on  Feb- 
ruary 6. 1913,  insuring  the  goods  for  the  sum 
of  $2,000.  This  policy  contains,  among  other 
provisions,  the  following: 

**Lo88,  if  any,  payable  to  S.  L.  Lesxynsky  ft 
Company  as  Its  Interest  may  appear." 

TMs  clause  Is  typewritten  In  the  policy 
and  was  Inserted  at  the  request  of  the  Na- 
tional Outfitting  Cwnpany.  In  the  printed 
portion  of  the  policy  there  is  contained, 
among  other  provisions,  the  following : 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
■hall  be  void  *  *  *  if  the  subject  of  insuE* 
ance  be  persMial  proper^  and  be  or  become  la- 
enmberea  by  a  chattel  mwtgaga." 

About  the  hour  of  2  o'clock  In  the  morning 
of  February  10,  1913,  a  Are  occurred,  which 
resulted  in  the  total  loss  of  the  goods,  which 
were  then  of  the  value  of  92.700.  The  cause 
of  the  fire  is  anknowid.  Thereafter  the  Na- 
tional Ontfltting  Company  tendered  proof  of 
loss  to  respondent  in  usnal  form  and  demand- 
ed payment  In  the  full  sum  of  $2,000.  This 
proof  of  loss  is  signed  and  sworn  to  by  both 
Joseph  and  Samuel  Paul,  the  partners  con- 
stituting the  National  Outfitting  Company, 
and  contains  a  statement  relative  to  incum- 
brances upon  the  property  as  follows: 

"(d)  All  incumbrances  thereon :  None.  8.  L. 
Leuynsky  ft  Co.  have  a  mortgage  on  our  Seat- 
tle property  only." 
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The  premlnm  to  be  paid  upon  this  policy, 
according  to  ita  terms,  has  never  been  paid, 
tliougb  It  was  tendered  to  respondeat  after 
the  fire.  The  National  Outfitting  Company 
assigned  their  rights  under  the  policy  to  ap- 
pellant after  the  Are  and  before  the  com- 
mencement of  this  action.  S.  L.  Leszynsky 
&  Go.  no  longer  have  any  interest  In  the 
property  as  mortgagee  or  otherwise,  though 
their  interest  continued  under  the  chattel 
mortgage  long  after  the  occurrence  of  the 
fire  which  destroyed  the  gooda  So  far,  we 
have  stated  facts  as  to  which  there  can  be 
no  seriOQs  controversy  under  the  evidence. 

[1]  Touching  the  question  of  representa- 
tions made  by  the  National  Outfitting  Com- 
pany to  the  agent  of  respondent,  as  to  the 
property  being  unincumbered  by  chattel 
mortgage  and  respondents  being  thereby  in- 
duced to  enter  into  this  contract  of  insur- 
ance when  otherwise  It  would  not  have  done 
so,  the  trial  court  found  that,  when  negoti- 
ations were  pending  looking  to  the  laauauce 
of  the  policy : 

"The  assured  National  Outfitting  Company, 
with  intent  to  deceive  snid  defendant,  stated  and 
represented  to  said  agent,  Sylvester:  That  as- 
smred  desired  that  the  policy  of  insnrance  be 
written  covering  the  merchandise  thereafter  in- 
sured with  a  loss  payable  clause  to  S.  L.  Les- 
zyoaky  ft  Co.  as  their  interest  may  appear.  And 
upon  being  qnestioned  by  the  agent,  Sylvester, 
as  to  whether  the  interest  of  S.  L.  Leszynsky 
&  Co.  was  that  of  a  mortgagee  under  a  diattel 
mortgage,  that  the  assured,  with  intent  to  de- 
ceive this  defoidant,  stated  and  represented  tiiat 
there  was  no  chattel  mortgage  covering  the 
property  and  that  S.  L.  Leszynsky  &  Co.  were 
merely  creditors  of  said  National  Outfitting 
Company.  *  *  •  That  the  defendant  Insur- 
ance Company  at  the  time  of  the  Issaance  of  the 
policy  aforeBaid  had  no  knowledge  of  the  fact 
that  there  was  a  chattel  mortgage  upon  the  in- 
sured property.  That  their  said  agents  relied 
np<m  the  aforesaid  representations  made  by  the 
assured  and  believed  the  same  to  be  true,  and 
.that,  bad  said  company  and  its  agents  known 
that  there  was  a  chattel  mortgage  in  existence 
covering  said  Insured  property,  the  said  defend- 
ant company  would  not  have  iMued  the  aftwe- 
said  pohcy  of  Insurance  or  any  other,  covering 
said  property-" 

These  findings,  It  Is  contended  by  counsel 
for  i^pellant,  are  erroneous  In  that  th^r  are 
not  warranted  by  the  evldenc&  The  oral  evi- 
dence given  by  witnesses  upon  the  trial  Is  In 
sharp  conflict  as  to  the  making  of  these  rep- 
Tesentatimu.  The  testimony  of  respondent's 
wituesaea  Is  to  the  effect  ttiat  these  repre- 
sentations were  made,  by  at  least  one  of  the 
partnets  In  response  to  inquiriea  made  by  re- 
apondenPs  agent  as  to  the  property  being  In- 
'oninbeTed  by  chattel  mortgage,  and  that  the 
relation  of  S.  L.  LeszyUsky  &  Co.  to  the  Na- 
tional Outflttlng  Company  was  that  of  a  sim- 
ple creditor.  The  testlmtmy  (MF  appellant's 
witnesses  is  directly  to  Ibe  contrary  and  to 
ttie  effect  that  respondent's  agent  was  Inform- 
ed of  the  existence  of  tbe  chattel  mortgage 
before  the  policy  was  issued.  Looking  alone 
to  this  conflicting  testimony,  viewing  it  as 
we  must  simply  in  cold  typewriting  rather 
ttua  with  the  aid  of  tbe  presence  ot  the  wU- 


nesaes.  It  would  seem  to  preponderate  In  fa- 
Tor  of  appellant's  contentions.  Though,  if 
we  had  nothing  more  to  guide  us,  we  would 
entertain  grave  doubts  as  to  tbe  propriety  of 
our  Interfering  with  the  findings  of  the  trial 
court  upon  these  questions  in  view  of  its  op- 
portunity of  seeing  and  hearing  the  witness- 
es testifying.  However,  when  we  look  be- 
yond this  conflicting  oral  testimony  and  bring 
to  our  aid  other  facts  appearing  In  the  record 
before  us,  a  situation  is  presented  which  con- 
vinces us  that  we  should  not  rea<A  different 
conclusions  upon  these  questions  of  fact  than 
that  reached  by  the  trial  court.  We  have  no- 
ticed that  the  policy  Is  by  its  terms  made  pay- 
able to  S.  L.  Leszynsky  &  Co.  "as  its  interest 
may  appear"  and  is  silent  as  to  what  that  in- 
terest is;  that  tbe  policy  also  contains  a 
clause  which  in  terms  renders  it  void  if  the 
property  "be  or  become  Incumbered  by  a  chat- 
tel mortgage";  and  that  the  proof  of  loss 
signed  and  sworn  to  by  both  partners  of  the 
National  Outflttlng  Company,  made  after  the 
occurrence  of  the  fire,  states  absolutely,  in 
substance,  that  there  was  no  chattel  mortgage 
upon  this  property  at  that  time,  when  in 
fact  this  mortgage  had  been  at  all  times  since 
prior  to  the  issuance  of  the  policy,  and  was 
then,  an  incumbrance  upon  the  property  In 
full  force  and  effect.  We'  also  note  in  this 
connection  that  respondent's  agent  testified 
that  personal  property  incumbered  by  chat- 
tel mortgage  "is  absolutely  on  the  prohibltiTe 
list,"  whlcSi  testimony  is  uncontradicted. 

It,  3]  Counsel  for  respondmt  insists  that 
the  clause  of  the  policy  making  "loss,  if  any, 
payable  to  S.  L.  Leszynsky  ft  Co.,  as  its  in- 
terest may  appear,"  is  in  substance  such  a 
conclusive  statement  of  its  interest  being  that 
of  a  mortgiUEee,  that  the  trial  court  was  not 
warranted  in  finding  a  want  of  knowledge  m 
the  part  of  respondent  of  the  existence  of  the 
chattel  mortgage.  This  coatentioQ  rests  upon 
the  theory  that  no  Interest  in  tbe  progettj 
by  S.  L.  Leszynsky  ft  Co.  other  than  a  llena- 
ble  Interest  would  constitute  an  Insurable  In- 
terest; there  being  no  Uenable  Interest  XB  per- 
sonal property  other  than  by  cfbattd  mort- 
gage, and  it  being  conceded  they  were  not  In- 
terested as  owners.  The  weakness  of  this 
contCTtlon  lies  In  the  fAct  that  we  are  not 
here  concerned  with  the  question  of  S.  L. 
Leszynsky  ft  Ca  havbig  on  insurable  interest 
In  this  property.  It  was  not  the  insured, 
only  an  appointee  of  the  insured,  tbe  Nation- 
al Outfitting  Company,  entUilng  It  to  receive 
tbe  proceeds  of  the  policy  in  case  ot  loss  "as 
Its  lnt«est  may  appear."  The  nature  of  tbe 
interest  of  S.  L.  Leszynsky  ft  C&  is  well  illos- 
trated  by  a  line  of  dedslons  of  the  courts  in- 
volving the  right  of  such  an  appointee  to  sue 
upon  the  policy.  In  Donaldson  v.  Insurance 
Co.,  95  Tenn.  280.  32  S.  W.  261,  there  vu 
involved  a  policy  wherein  the  loss  was  made 
payable  to  a  creditor  of  the  insured  "aa  bis 
interest  may  appear  at  that  time."  Discuss- 
ing the  nature  of  bis  interest  whl<di  becauM 
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a  question  Inddent  to  his  right  to  sue  upon 
the  poJlc7  after  loss,  Judge  McAUster,  speak- 
ing for  the  court,. said: 

"We  are  of  the  opinion  that  the  clause  'as  his 
interest  may  appear  at  the  time'  does  not  refer 
to  the  interest  of  the  appointee  in  the  property, 
bat  to  hit  interest  aa  a  creditor,  or  otherwise,  in 
the  Kimball  Town  Company.  The  interest  iii- 
snred  in  the  property  was  the  Interest  of  the 
Kimball  Town  Company.  Hayas  v.  Ferynson, 
15  Lea  [Tenn.]  1  [54  Am.  Rep.  398] ;  Cone  v. 
Inaurance  Co.,  60  N.  Y.  621 :  Continental  Ins. 
Co.  V.  Bulman,  02  111.  154  [84  Am.  Rep.  122]. 
If  the  interest  of  Donaldson,  as  receiver  of  the 
coal  and  iron  company,  in  this  property  had 
been  insured,  it  would,  of  course^  have  been 
necessary  to  show  that  he  had  an  insurable  In- 
terest; but  it  is  not  necessary  that  the  ap- 
pointee to  whom  the  policy  is  made  payable 
should  have  an  insurable  interest  in  tl^  prop- 
erts  insured.  The  clause  'loss,  if  any,  payable 
to  Donaldson  as  his  interest  may  appear  at  that 
time,'  was  tantamount  to  an  ass^ment  of  the 
policy  by  the  Kimball  Town  Company,  with 
the  consent  of  the  insurance  company,  to  Don- 
aldson as  receiver.'' 

In  Scania  Ins.  Co.  t.  Johnson,  22  Colo. 
476,  45  Pa&  481,  there  was  Involved  a  clause 
In  a  policy  In  the  exact  words  which  we  have 
in  Diis  policy.  Speaking  of  the  nature  of  the 
aivointee'a  interest.  Justice  Campbell,  speak- 
ing for  the  court,  said: 

"The  theory  of  the  plaintiff,  which  seems  to 
have  been  adopted  by  the  trial  court,  was  that 
the  words,  'loss,  if  any,  payable  to  Mrs.  H.  John- 
sen,  as  her  interest  may  appear,'  ctmstituted  the 
contract  of  insurance  one  directly  between  the 
company  and  the  mortgagee,  by  which  her  (the 
mortgagee's)  separate  Interest  in  the  property, 
and  not  that  of  the  mortgagor,  was  insured. 
But  this  language  has  not  such  effect  It  was 
the  mortgagor's  property  and  hex  interest  there* 
in  which  were  insured,  and  the  effect  of  the 
language  quoted  was  merely  an  appointment  ot 
Mrs.  Johnson  to  receive  the  amount  of  any  loss 
that  might  occur.  Any  act  of  the  mortgagor  In 
violation  ot  the  terms  ot  the  policy  against  a 
sale  thereof  would  defeat,  not  (wly  the  right 
of  the  mortgagor  to  a  lecovery,  bnt  also  a  re- 
covery by  the  mortg^ee." 

In  Delaware  Ins.  Co.  v.  Greer,  120  Ted. 
916,  57  C.  C.  A.  188.  61  L.  R.  A.  137,  Judge 
Sanborn,  speaking  for  the  Circuit  Ooart  of 
Appeals,  said: 

"The  tme  construction  of  the  clause  loss,  if 
any,  payable  to  *  •  •  mortgagee,  as  his  in- 
tereat  may  appear,'  or  of  words  ot  similar  Im- 
port, when  attached  to  policies  of  fire  insur- 
ance, is,  and  hag  been  for  more  than  40  years, 
that  the  mortgagee  is  thereby  made  the  rimple 
appointee  ot  the  mortgagor,  and  that  his  m- 
denwity  is  at  the-risk  of  the  acts  and  omissions 
of  the  latter  which  would  avoid,  terminate,  or 
affect  the  mortgagor's  insurance  under  the  orig- 
inal policy."  American  Cereal  Oo.  v.  Western 
Aasnr.  Co.  (a  O.)  14S  Fed.  77,  and  antfaoiitiM 
there  dted. 

According  to  the  doctrine  of  tbese  aathori- 
tlea,  8.  li.  LMBqnuky  ft  Oow'g  UOeamt  was  not 
pretended  to.tw  Inanied  b7  tbla  policy.  As- 
mmlnK  that  its  interest  as  a  simple  creditor 
conld  not  hare  been  Insured  and  that  Its 
interest  as  mortgagee  could  have  been  Insnr^ 
ed,  such  fact  would  have  no  bearing  upon 
validity  of  making  it  an  appi^tee  to  receive 
payment  In  case  of  loss  "as  its  interest  may 
appear."  The  force  of  such  a  provifdon  Is 
act  dependent  npon  tbn  aiq^olnte^a  Interest 


In  the  Insured  property.  It  seems  to  us  that 
this  provision  of  the  policy  does  not  point 
with  any  degree  of  conclusiveness  to  the 
fact  that  S.  L.  Leszynsky  ft  Oa's  Interest  was 
an  insurable  Interest,  or  the  Interest  of  a 
mortgagee.  We  note  that  there  Is  testimony 
In  the  record  given  by  respond^'s  general 
agent  to  the  effect  that  it  Is  not  uncommon 
to  In  this  manner  make  a  general  unsecured 
creditor  of  the  Insured,  the  appointee  to  re- 
ceive payment  In  case  of  loss  as  his  interest 
may  appear.  If  this  policy  used  the  word 
:  "mortgagee"  In  connection  with  "as  Its  In- 
terest may  appear,"  counsel's  contention 
might  be  considered  well  founded. 

[4]  Counsel  lor  appellant  invoke  the  pro- 
visions of  section  34  of  our  Insurance  Code, 
which  reads  as  follows: 

"No  oral  or  written  miarmresentatioB  or  war- 
ranty made  in  the  negotiation  of  a  contract  or 

policy  of  insurance,  by  the  assured  or  in  bis  be- 
half, shall  be  deemed  material  or  defeat  or  avoid 
the  policy  or  prevent  it  attaching,  unless  such 
misrepresentation  or  warranty  is  made  with  the 
intent  to  deceive,  ^e  breach  of  a  warranty  or 
condition  in  any  contract  or  policy  of  insurance 
shall  not  avoid  the  policy  nor  avail  the  insurer 
to  avoid  liability  unless  such  breach  shall  exist 
at  the  time  of  the  loss  ana  contribute  to  the 
loss ;  anything  in  the  policy  or  contract  of  in- 
surance to  the  contrary  notwithstanding.  In 
case  a  loss  occnra  while  a  breach  of  warranty 
exists,  if  it  contribute  to  the  loss,  the  insured 
shall  only  be  entitled  to  recover  the  amount  of 
insurance  the  premium  paid  would  purchase  at 
the  rate  that  would  be  charged  without  the  war- 
ranty. This  section  shall  be  liberally  con- 
strued."  Laws  of  1911,  p.  197. 

This  section  refers  to  three  conditions 
which  may  affect  the  validity  of  the  policy 
or  In  a  measure  control  the  rights  of  the 
insured  and  the  liability  of  the  insurer  un- 
der the  policy:  First,  representations  made 
in  n^otiatlons  before  issuance  of  the  policy 
with  Intent  to  deceive  the  insurer;  second, 
breaches  of  warranty  or  conditions  recited 
In  the  poUcy;  and,  third,  the  right  of  the 
Insured  to  have  the  policy  considered  valid, 
to  the  extent  of  the  amount  of  Insurance 
the  premium  paid  would  purchase  In  the 
absence  of  a  breached  warranty  recited  in 
the  policy.  We  think  the  first  condition  men- 
tioned In  this  section  Is  the  only  one  control- 
ling in  this  case.  The  learned  trial  court 
found,  and  we  are,  constrained  to  agree  with 
him  in  light  of  all  the  evidence,  that  the 
mlsrepresentatlona  were  in  fact  made  In  this 
case  with  Intent  to  dec^ve  respondent,  In 
negotiations  prior  to  the  Issuance  of  the  pol- 
icy and  Induced  respondent  to  enter  Into  the 
Insurance  contract  whlob  otherwise  it  would 
not  have  done  under  any  drcumatances. 
This  is  not  in  Its  final  analysis  a  question 
of  breadi  ot  warranty  or  cwdltlon  recited 
In  tile  policy,  but  1^  a  question  of  deceit  prac- 
tloed  before  there  was  any  policy  recltln{{ 
warranties  or  conditions  of  the  contract  of 
Insurance  The  third  condition  mentioned 
In  this  section  cannot  apply  here  for  the 
same  reason. 

We  conclude  that  the  Judgment  of  the 
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learned  trial  ooort  must  be  afflrmed.  It  la 
BO  ordered. 

CBOW,  C.  3^  and  GOSB,  CHADWIGE, 
and  MORRIS,  3J^  concur. 


STATE  T.  DOOLET.    (No.  12122.) 
(Supreme  Conrt  of  Washington.   Dec.  11, 1914.) 

1.  Cbihiital  Law  (f  564«)  —  Evidekcb  — 
Weight  and  ScmoiENCY— Venue. 

Where  od  a  criminal  trial,  though  no  wit- 
ncBS  directly  testified  that  the  acts  testified  to 
occurred  in  the  county  In  which  the  prosecution 
was  hrougbt,  the  testimony  was  replete  with  ex- 
pressionB  showing  that  fact,  there  was  snfficieat 
proof,  of  the  venue  to  support  a  conviction,  as 
the  venue,  like  any  other  fact,  is  to  be  gathered 
from  the  evidence  as  a  whole,  and  competent 
evidence  of  such  fact  sufficient  to  satisfy  the  jury 
satisfies  the  law. 

[Ed.  Kote.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  H  726.  1277-1284;  Due.  Dig. 
I  864.*] 

2.  Bbibebt  a  S%»)  —  Staxutoby  Pbovibioss 

— EXTOBTION  BY  "WITNESS." 

Under  Bern,  it  Bal.  Code,  8  399,  making 
misconduct  of  the  prevailing  party  and  newly 
discovered  evidence  grounds  for  a  new  trial,  and 
section  401,  providing  that  when  the  motion  ia 
made  on  these  grounds  the  facts  may  be  shown 
by^  affidavit,  a  witness  for  the  plaintiff,  on  the 
trial  of  an  action,  who  offered,  in  consideration 
of  $500  and  sufficient  time  in  which  to  get 
away,  to  make  an  affidavit  for  use  by  defendant 
in  support  of  its  motion  for  a  new  trial  that  his 
testimony  at  the  trial  was  false,  and  who  re- 
fused to  sign  or  verify  such  affidavit  unless  he 
was  paid  that  sum,  was  guilty  of  a  violation  of 
section  2324,  providing  that  every  person  who  is 
or  may  be  a  witness  upon  a  trial,  hearing,  etc., 
who  shall  ask  or  receive  any  compensation  or 
reward  or  any  promise  thereof  upon  an  agree- 
ment or  ODderstanding  that  his  testimony  shall 
be  infiuenced  thereby  or  that  he  will  absent  him- 
self from  the  trial,  bearing,  or  other  proceeding, 
shall  be  punished  as  therein  provided,  since, 
where  a  court  Is  entborized  to  receive  evidence 
tfarongfa  affidavits  in  a  proceeding  lawfully  pend- 
ing before  it,  one  who  testifies  by  affidavit  in 
that  proceeding  is  a  "witness." 

[Ed.  Xijte.— For  other  cases,  see  Bribery,  Dec, 
Dig.  8  SVj.' 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Witness.} 

Department  2.  Appeal  from  Superior  Court, 
King  County;  Kenneth  Macklutosli,  Judge 

E.  M.  Dooley  was  convicted  of  an  offense, 
and  he  appeals.  Afflrmed. 

A.  D.  Martin  and  Wm.  R.  Bell,  both  of  Seat- 
tle, for  appellant  Jolm  F.  Mucpby  and 
Edgar  J.  Wright,  both  of  Seattle,  for  the 
State. 

FULLEBTON,  J.  The  appellant  was  con- 
victed in  the  superior  court  of  King  county  of 
the  crime  defined  in  section  2324  of  the  Code 
(Rem,  &  Bal.)  and  sentenced  to  a  term  in 
ihe  penitentiary.  The  evidence  on  the  part 
of  the  state  tended  to  show  the  following 
facta:  That  in  October,  1913,  the  appellant 
testified  on  behalf  of  the  plalntiDf  in  an  action 
for  iMrsonal  Injuries  then  on  trial  In  the  su- 
perior court  of  King  county.   That  a  verdict 


for  the  plaintiff  vas  returned  In  the  action  and 
a  motion  for  a  new  trial  made  by  the  defend- 
ant That  while  this  motion  was  pending  tbe 
appellant  approa<died  a  xepreeentatiTe  of  the 
defendant  and  offered,  in  ccHuidantion  of 
¥600  and  three  days'  time  in  wWch  to  get 
away,  to  make  an  aflUtaTit  for  tbe  use  of  the 
defendant  In  support  of  its  motion  to  tbe  ef- 
fect that  lUs  teatimony  given  at  tbe  trial  was 
manufactured  for  the  occasion,  with  tbe  aid 
and  connivance  of  the  attorney  for  tbe  plain- 
tiff, and  tbat  it  was  whtAly  false  and  nn- 
tm&  Tbat  tbe  offer  was  brought  to  the  at- 
tention- of  the  attorney  for  tbe  dtfendant, 
who  immediately  Informed  tbe  trial  Judge 
and  prosecuting  attorney  thereof,  and  that 
a  plan  was  formulated  by  whidi  the  b£^1- 
lant's  purpose  could  be  more  definitely  as- 
certained. HkBt  to  this  end  a  meeting  was 
appointed  at  the  attorney's  office  at  which 
the  appellant  appeared,  and  that  whUe  there. 
In  the  presence  of  the  defendant's  r^resent- 
ative,  its  attorney,  a  stenographer,  and  with- 
in the  hearing  of  a  deputy  prosecuting  at- 
torney and  a  deputy  sheriff,  he  dictated  from 
notes  in  his  possesstcm  an  affidavit,  in  form 
and  matter  in  accordance  with  his  original 
proffer.  That  the  afiSdavlt  was  Immediately 
transcribed,  corrected  in  a  few  minor  partlcn- 
lars  by  the  appellant,  and  a  notary  called  be- 
fore whom  the  TerlficatlcHi  could  be  made. 
That  the  affidavit  was  thm  presented  to  tha 
appellant  for  signature  and  verification,  and 
that  he  refused  to  sign  or  verify  it,  unless 
he  was  first  paid  the  sum  of  money  original- 
ly demanded  as  a  consideration  therefor. 

In  this  court  the  appellant  makes  two  prin- 
cipal contentions:  First,  that  tbe  venue  of 
the  offense  was  not  sufficiently  proven ;  and, 
second,  that  tbe  facts  shown  do  not  consti- 
tute an  offense  within  the  meaning  of  the 
statute  under  which  the  conviction  was  had. 

M}  The  first  contention  Is  without  merit. 
While  it  Is  true  that  a  perusal  of  the  testi- 
mony falls  to  disclose  that  any  witness  testi- 
fied directly  that  the  transactions  which  they 
related  occurred  In  King  county,  yet  tbe 
testimony  Is  replete  with  expres^ons  showing 
the  fact  This  is  sufficient  Whether  the 
venue  Is  properly  laid,  like  any  other  fact 
necessary  to  be  shown  to  sustain  a  conviction, 
is  to  be  gathered  from  the  evidence  as  a 
whole,  and  competent  evident  of  the  fact 
sufficient  to  satisfy  the  jury,  satisfies  the  Ian*. 
State  v.  Fetterly,  33  Wash.  599,  74  Pae.  810; 
State  V.  GUluly,  50  Wash.  1,  96  Pac.  B12. 

[2}  The  second  contention  involves  a  con- 
struction of  tbe  section  of  the  statute  above 
cited.   The  section  reads  as  follows: 

"Every  persoD  who  is  or  may  be  a  witness  up- 
on a  trial,  hearing,  investigation  or  other  pro- 
ceeding before  any  court,  tribunal  or  officer  au- 
thorized to  hear  evidence  or  take  testimony,  who 
shall  ask  or  receivCj  directly  or  indirectly,  any 
compensation,  gratuity  or  reward,  or  any  prom- 
ise thereof,  upon  an  agreement  or  understanding 
that  his  testimony  sAall  be  influenced  thereby, 
or  that  he  will  absent  himself  from  the  trial. 
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hearing  or  other  pToceedlng.  shall  be  punished  b; 
itoprisonment  in  the  state  penitentiary  for  not 
more  than  tm  years,  or  by  a  fine  oC  not  more 
than  five  thousand  doUarsj  or  by  both," 

It  is  arguect  by  tbe  appellant  tJbat  the  acts 
shown  by  the  evidence  to  ttave  been  commit- 
ted by  Mm  do  not  fall  within  any  of  the  con- 
ditions against  which  the  statute  is  directed; 
that  the  statate  Is  directed  against  a  person 
"who  Is  t>r  may  be  a  witness  upon  a  trial, 
bearing,  investigation  or  other  proceeding,  be- 
fore any  tribunal  or  officer  authorized  to 
bear  evidence  or  take  tutlmony";  and  that 
to  give  an  affidavit  to  be  need  on  a  motion 
for  a  new  trial  la  not  to  be  a  witness  upon 
a  triaU  hearing,  investigation,  or  other  pro- 
ceeding, btfore  any  of  the  tribunals  or  per- 
aons  thus  enumwated.  But  it  Is  our  <v^on 
Uiat  tbe  rule  Is  otherwise.  By  section  399 
at  the  statate  (Bern,  ft  BaL  Code),  misofNO- 
duct  of  the  prevailing  party,  and  newly  dl»- 
oovered  evidence,  are  made  causes  for  a  new 
trial,  and  by  section  401  it  Is  ivovided  that, 
when  the  motion  is  made  for  ^tber  of  these 
causes,  tlie  facts  up<»i  which  it  is  bascA  may 
be  shown  tq^  affidavit  By  these  statutes, 
therefore,  an  affidavit  is  made  a  dlgtlxtct 
means  by  wblch  the  testimony  of  a  witness 
can  be  brought  before  a  court  authorized  to 
hear  and  pass  upon  a  motion  for  a  new  trial, 
and  Clearly,  where  a  court  is  authorized  to 
receive  evidence  through  affidavits  in  a  pro- 
ceeding lawfully  pending  before  it,  one  wlio 
testifies  by  ^davit  in  that  proceeding  is  as 
much  a  witness  therein  as  he  would  be  bad 
be  testified  by  deposition,  or  appeared  before 
the  court  personally  and  i^ven  hla  evidence 
orally. 

"The  word  'witness'  la  a  most  general  term, 
including  all  perBons,  from  whose  lips  testimony 
is  extracted  to  be  used  io  any  judicial  proceed- 
log.  It  embraces  deponents,  as  the  term  is  used 
vitb  us,  and  affiants  equally  with  persons  de- 
livering oral  testimony  before  a  jury.  The  affi- 
ant, or  deponent,  is  always  a  witness,  bat  a  wit- 
ness is  not  qecessarily  an  affiant  or  depooent." 
Bliss  T.  Shuman,  47  Me.  248. 

It  Is  our  conclusion,  therefore,  that  the  acts 
of  the  appellant  constitute  an  offense  within 
the  meaning  of  the  statute,  and  that  no  error 
was  committed  at  the  trial  resulting  In  his 
cottvlctkm.  The  Judgment  Is  affirmed. 

CBOW,  a  J,,  and  MOUNT,  UAIN,  and 
BLLIS,  J  J.,  concur. 


WEST  V.  Mcdonald. 

(Supreme  Court  of  Oregon.    Dec.  8,  1914.) 

1.  PUADINO    (f  356*)— AHBNDiaNTS— BbJSO> 
HON. 

Under  L.  O.  L.  H  101,  102,  providing  that 
the  court  may,  in  its  discretion,  allow  a  party 
to  amend  on  such  temu  as  are  proper,  the 
granting  of  an  amendment  is  not  a  mjatter  of 
rights  iad  the  trial  court  may  strike  oat  an 
amended  answer  filed  without  leave. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Obnt.  Dig.  H  1111-1119;  Dee.  Dig.  |  SS6.«I 


2.  Appeal  Ann  Brsob  (§  553*)— Bnx  of  Ez- 

CIPTIONS— TRANBCBIPT. 

While  Laws  1913,  p.  provide  Cor  the 
filing  of  the  original  bill  of  exceptions  in  tha 
Suprone  Court,  yet  as  the  Snpreme  Ckturt  rnle 
authorizes  the  setting  out  <ji  the  essential  oiat- 
ters  In  tfae  abstract,  a  party  need  not  send  up 
the  bill  of  exceptioDfl,  where  he  can  print  suf- 
ficient of  it  in  his  abstract 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  gg  2461,  2462,  2465-2471; 
Dec.  Dig.  §  553>] 

3.  Exceptions,  Biix  of  (J  36*)— Time  op 
Bettuno. 

No  time  being  'fixed  by  any  statute  within 
wliich  the  circuit  judge  must  sign  a  bill  <^ 
exceptions,  a  bill  whenever  settled  will  be  con- 
sidered on  appeal. 

[Ed.  Note.— For  oflier  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  H  M-46,  48,  61-53,  B«; 
Dec.  E^.  I  36.*] 

4.  BVIDXNCB     (f  145*)— ADinSSIBCLXTT— BB- 

UOTENESS. 

In  an  action  for  compensation  for  dl^ng 
a  well  where  tiie  terms  of  the  contract  were  in 
controversy,  evidence  as  to  the  driHiag  of  wells 
in  other  parts  of  tlie  ooun^  is  too  remote. 

[Ed.  Note^Fc»  otiier  cases,  see  Ifividenos, 
Cent.  Dig.  |  434;  Dec.  Dig.  |  145.«] 

6.  EVIDKKCB  (I  fiS9*)— Opxhioh  Evidbnck— 

EiXPESI  Tbstiuont. 

In  an  action  for  compensation  for  drilling 
a  well,  an  expert  well  digger  from  another  state 
Is  not  disQuaiified  to  testify  as  to  general  mat- 
ters rdatuig  to  madiinery  and  not  dependent 
upon  local  conditions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  B  2349-2362;  Dec  Dig.  8  539.*] 

In  BancL  Appeal  from  Circuit  Court,  Un> 
ion  County;  J.  W.  Enowies,  Judge. 

Action  by  R,  A.  West  against  Duncan  Mc- 
Dcnald.  From  a  Judgment  for  plaintiH^  de- 
fendant appeals.  Affirmed. 

This  Is  the  third  appeal  of  this  case,  and  a 
full  stat^ent  of  the  issues  appears  in  64 
Or.  203.  127  Pac.  784,  128  Pac.  818.  It  is 
again  reported  In  67  Or.  561,  1S6  Pac.  650. 
The  Farmers'  Union  Warehouse^  desiring  to 
have  a  well  drilled  adjacent  to  their  ware- 
house, raised  a  fund  of  $150  by  subscription 
for  that  purpose.  This  defendant,  who  was 
<me  of  the  subscribers,  talked  with  plaintiff 
West  in  regard  to  doing  the  work,  resulting 
in  an  agreement  by  which  plaintiff  did  some 
drilling  thereafter,  and  he  brought  tbls  ac- 
tion to  recover  $525,  the  amount  claimed  as  the 
rensfxiable  value  of  the  work  done.  The  de- 
fendant contends  that  he  made  an  agreement 
with  the  plaintiff  that  if  plaintiff  produced  a 
well  of  water  at  any  depth  less  than  100  feet 
deep,  he  was  to  be  paid  $1.50  a  foot;  and  If 
he  had  to  go  deeper  than  100  feet,  he  was  to 
complete  the  well  without  additional  charge 
over  the  $160^  Plaintiff  contends  that  there 
was  no  d^nlte  agreement  as  to  the  amount 
the  well  was  to  cost  After  the  case  was  at 
Issue  the  defendant  filed  a  second  amended 
answer,  which  plaintiff  moved  to  Btrike  out 
Cor  tlie  reason  that  it  was  filed  wUliout  ob- 
talning  leave  of  the  court  The  motion  was 
allowed.  A  vexcUet  was  rendered  in  favor  of 
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plaintiff  for  tbe  aaid  enm  of  from 
wUch  Judgment  the  defendant  appeals. 

Turner  Oliver,  of  La  Grande  (Crawford  & 
Kakin,  of  La  Grande,  on  the  brief),  for  ap- 
pellant Colon  B.  Eberhard,  of  La  Grande 
(C.  H.  Finn  and  Cochran  ft  Eberhard,  all  of 
La.  Grande^  <m  tbe  brief),  for  respondent 

EAKIN.  3.  (after  stating  tbe  facts  as 
abore).  [1]  Sectl(»ts  101  and  102,  L.  O.  L., 
proTlde  when  an  amended  pleading  may  be 
filed,  which  may  be  done  aalj  by  leare  of  the 
court  first  obtained.  It  ia  not  a  matter  of 
light,  but  is  in  the  discretion  of  the  court, 
and  It  was  not  reTersible  error  for  tlie  court 
to  strike  out  said  answer. 

[2, 1]  There  la  also  a  motion  to  strike  out 
the  abstract  and  bill  of  exceptions.  This 
motion  is  based  la^ly  upim  the  contentlcm 
that  the  UII  of  exceptions  was  not  tendered 
or  filed  within  the  time  allowed  by  law,  and 
was  not  sent  to  this  oonrt  with  or  as  a  part 
of  the  transcript  The  law  passed  in  1013, 
Laws  1013,  p.  666,  making  provlsltm  for  the 
filing  of  the  original  bill  of  exc^rtifms  in  the 
Supreme  Court,  xeQUlres  It  to  be  returned 
to  the  circuit  court  wboi  no  longer  needed  In 
the  appelate  court  This  new  statute  does 
not  necessarily  mean  tiiat  the  orlg^l  bill 
of  exceptions  must  in  every  case  be  aent  to 
the  Supreme  Court  In  the  rules  of  the  Su- 
preme Court,  66  Or.  p.  020, 117  Pac.  xi,  it  Is 
provided: 

"(*  *  *  When  the  abstract  ibows  issue 
JoiDed,  proceed  *  *  *  set  out  so  much  of 
the  Bill  of  exceptions,  or  the  substance  thereof, 
as  is  necessary.  •  ♦  *)" 

^ns,  if  the  attorney  for  the  aM>ellant  can 
print  Bufflcient  of  tbe  bill  of  exceptions  in  his 
abstract  to  fairly  present  the  whole  case,  he 
may  do  so,  but  If  he  prefers  he  may  send  up 
the  whole  bill  of  exceptions.  Laws  1913,  p. 
656.  The  abstract  In  this  case  does  not  refer 
to  the  bill  of  exceptions,  or  give  any  author- 
ity for  tbe  statements  of  fact,  nor  was  tbe 
bill  of  exceptions  contained  in  the  transcript, 
but  it  was  supplied  on  motion  of  the  plaintiff. 

As  to  the  time  of  settling  and  flUng  the  bill 
of  exceptioDs,  tbe  case  of  Che  Gong  v. 
Steams,  16  Or.  219,  17  Pac.  871,  holds: 

**No  time  is  fixed  b/  any  statute  !n  this  state 
within  which  a  circuit  jooge  may  sign  a  bill  of 
exceptions  or  denying  hii  right  to  ngn  it  after 
the  term." 

And  In  McElvain  v.  Bradshaw,  30  Or.  S69, 
48  Pac.  424,  Mr.  Justice  Bean  says: 

"But  whether  the  bill  shall  be  settled  and 
allowed  after  the  time  limited  is  a  matter  with- 
in tbe  sound  judicial  discretion  of  the  trial 
jndgej  the  exercise  of  which  cannot  be  controlled 
by  mandamus." 

When  the  trial  Judge  sees  fit  to  settle  the 
bill  <a  exceptions  even  after  tbe  time  limited, 
this  omrt  wiU  not  disregard  it  The  bUl  in 
tills  case  was  so  settled  by  the  Judge,  and  will 
be  outtddovd  for  thft  purposes  of  this  appeal. 


[4]  Exception  was  also  taken  to  the  admls* 
sion  of  testimony  as  to  the  drilling  of  wells 
In  other  parts  of  the  county.  This  testimony 
was  too  remote  to  be  material,  and  does  not 
appear  to  have  been  prejudicial. 

[S]  Assignment  of  error  No.  10,  relating  to 
the  expert  testimony  ot  J.  H.  Lewis,  a  well 
digger  from  Oolorado,  Is  without  merit,  for 
the  reason  that  It  was  not  shown  Uuit  be  was 
qualified  as  an  expert,  having  drilled  no  wells 
In  Or^on;  also,  because  of  the  fact  that  he 
was  only  asked  as  to  drilling  in  Quicksand 
and  through  clay,  as  to  buckets  used  in  the 
quicksand,  and  as.  to  tiie  use  of  other  tocds, 
which  called  for  general  facts  and  not  par- 
ticular results  in  Oreg^ 

On  the  second  appeal  of  this  case  flte  court 
held: 

"The  question  turns  upon  the  definition  of  the 
term  'well,'  as  applied  to  the  contention  of  each 
party.  If  the  plaintiff  was  not  responsible 
for  the  results  of  the  excavation,  it  can  be  said 
properly  that  a  well  meant  nothing  more  than 
a  more  hole  in  the  ground,  for  the  services  In 
digsin's  which  the  plaintiff  would  be  entitled 
to  recover  on  the  quantum  meruit,  in  the  ab- 
sence of  an  express  agreement  *  *  *  the 
[trial]  judge  defined  it  once  and  for  all  in  bis 
instruction  relative  to  the  defendant's  side  of 
the  case.  It  was  not  intended  to  be  conda- 
slve  upon  the  plaintiff,  and  a  fair  oonstniction 
of  the  charge  will  not  Justify  such  a  construe* 
tion." 

The  Jury  made  some  special  findings  sug- 
gested by  certain  questions  submitted  to  them, 
as  follows: 

"(1)  Did  the  defendant  employ  the  plaintiff 
simply  to  sink  a  hole  in  the  ground  regardless 
of  finding  water  or  did  the  plaintiff  aeree  to 
drill  (mtil  he  did  strike  water?  A.  The  de- 
fendant expected  to  get  water,  and  the  plain- 
tiff did  not  agree  to  get  water.    (2)  Did  tbe 

Slaintiff  strike  a  good  flow  uf  water?  A.  No. 
*  •  (3)  If  the  plaintiff  did  strike  a  good  flow 
of  water  did  he  case  off  the  flow  of  water?  A. 
No.  (4)  Did  the  defendant  notify  the  plaintiff 
to  continue  drilling  after  the  plamtiff  had  sunk 
the  well  or  hole  ra  the  ground  100  feet?  A 
Yes.  (5)  Did  the  plointiCf  agree  to  sink  the 
well  or  Uie  bole  in  tbe  ground  for  the  amount 
raised  by  subscription?   A.  No." 

The  answers  to  these  questions  seem  to 
disclose  that  the  Jury  well  understood  the 
first  lnstructl<m  given  by  the  court,  and  clear- 
ly Indicate  that  they  found  tbe  contract  be- 
tween plaintiff  and  defendant  was  not  the 
one  alleged  by  defendant,  that  the  plaintiff 
did  not  find  a  flow  of  water  before  reaching 
100  feet,  as  indicated  by  question  2,  and  that 
tbe  plaintiff  did  not  agree  to  sink  below  100 
feet  at  his  own  expense.  These  special  ver- 
dicts indicate  that  the  Jury  recognized  the 
Issues  between  plaintiff  and  defendant  and 
found  against  the  defendant  as  to  what  was 
contracted,  and  that  the  plaintiff  did  not  un- 
derstand that  he  was  to  drill  below  100  feet 
at  his  own  expeose.  These  answers  convince 
us  that  the  Jury  understood  the  issues  and 
found  on  all  of  them,  and  the  verdict  should 
not  be  disturbed. 

The  Judgment  Is  affirmed. 
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STATB  T.  SELBT. 
(Supreme  Court  of  Oregon.   Dec  8,  1914.) 

1.  Cbihinai.  Law  (8  876*)— CHAaACTER-Evi- 

DEKCE— AD1US8IBIUTT. 

Until  the  defendant  offers  evidence  as  to 
hb  cbaracter,  tbe  state  cannot  submit  an;  evi- 
dence on  tiiat  point. 

lEA.  Note.— For  ottw  cum,  see  Criminal 
Law,  Cent  Dig.  U  880-8^7^41,  843;  1^ 
Dig.  8  376.*] 

2.  Cbiuinal  Law  U  37S*)  —  EviDinCE  oir 
Good  Chabacteb— Rebuttal. 

YThere  accased,  who  was  charged  with  an 
MMolt  with  a  dangerous  weapon,  introduced 
evidence  that  Us  general  reputation  for  peace 
and  quietude  in  the  community  in  which  he  re- 
sided was  good,  the  state  may  In  rebuttal  show 
that  accused's  general  r^ntatlou  waa  not  that 
of  a  peaceable  lawHUHding  cUiioit  for  no  as- 
sault is  lawfuL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |  842;   Dec.  Dtg.  S  878.*] 

8.  ASSAUI-T  AND  BaTTBET      48*)  —  INBTHUO- 
TION-^DmNinON  OF  "Absavlt." 

An  assault  ia  an  intentional  attempt  by 
one  iwrson  by  force  or  violence  to  do  injury  to 
the  person  of  another,  coupled  with  pceseut 
abill^:  hence  a  charge  definiog  au  assault  is 
not  bad  becaosa  not  charging  uiat  it  must  be 
unlawful,  for  every  aasault  has  in  it  elements 
of  unlawfulness. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  68;  Dec.  Dig.  8  48.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assault.] 

4.  Assault  ah»  Battkbt  (8  67*)- Dbfen3e>— 
Bight  op. 

Every  one  has  the  right,  to  protect  his  life 
or  person  from  great  bodily  barm,  and  may 
meet  force  with  force  in  order  to  repel  an  at- 
tack, using  such  force  as  seenia  necessary  even 
to  the  extent  of  hilling  bis  assailant 

[Ed.  Note.— For  other  cases,  see  Aasault  and 
Battery.  Cent  Dig.  ff  06,  &7;  Dec.  Dig.  |  67.*] 

B.  Cbiuinal  Law  (8  813*)  —  Ihbtbuctionb- 

Abstract  Ihstbuctions. 

Unless  actually  misleading,  an  abstract  in- 
struction correctly  declaring  the  law  is  no 
ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1979 ;  Dec.  Dig.  8  818.*] 

6.  Cbiminai.  Law  ^  1172*)-«-Apfbal— Habu- 

LESS  EBSOB. 

In  a  prosecution  for  assault  with  a  danger- 
ous weapo^  where  accused  asserted  tttaX  he 
acted  in  self-defense,  the  giving  of  a  correct  in- 
struction on  the  right  of  self-defense,  which  was 
abstract  so  far  as  it  charged  on  the  right  of  a 

Krson  to  take  the  life  of  his  aaaailant  Is 
rmless. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8|  3128,  3164-4157,  3169-3163, 
8189;  Dec.  Dig.  81172.*] 

7.  Assault  and  Battkbt  (8  ^>— Pboocv- 
TioiT— Intent, 

Under  L.  O.  L.  |  799.  subsec  2.  declaring 
that  it  Is  presumed  that  an  unlawful  act  Is 
done  with  an  unlawful  Intent,  it  ia  not  neces- 
sary, in  a  prosecution  for  assault  with  a  dan- 

{;erous  weapon,  for  the  state  to  prove  an  un- 
Rwful  intent 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  8  127;  Dec  Dig.  8  82.*] 

8.  Cbiuxnal  Law  (8  673*)  ~  Evidence  of 
QooD  Chabaotbb  —  Weight  and  Suffi- 

CXBNOT. 

In  a  proeecntlon  fbr  assanlt  with  a  dander- 
oos  weapon,  evidence  of  accused's  good  reputa- 


tion as  a  peaceable,  law-abiding  citizen  should 
be  considered  only  on  the  question  of  the  Im- 
probability of  his  committing  the  assanlt  just 
as  evidence  of  accused's  bad  reputation  4>  > 
peaceable  and  quiet  citizen  will  not  support  a 
conviction  unless  his  guilt  be  shown  beyond  a 
reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  1697,  1872-1876;  Dec  Dig. 
8  678.*] 

a  Criminal  Law  (8  829*)-^TuAi<-liraTBiio- 

tionb—Refusal. 

The  refusal  of  requested  dia^es  covered  ' 
by  those  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  2011 ;  Dec.  Dig.  8  820.*] 

10.  CanuNAL  Law  (8  1186*)— Appeal— Habu- 

£EBa  Ebbos. 

Under  the  direct  provisions  of  L.  O.  L.  8 
1626,  a  conviction  cannot  be  reversed  for  techni- 
cal or  nonprejudicial  errors. 

[Ed.  Note.— For  o^r  cases,  see  Criminal 
Law.  Cent.  Dig.  ||  S21&-3219,  8221.  8280;  Dec. 
Dig.  8  1186.*] 

In  Banc  Appeal  from  Circuit  Court,  Wall- 
owa County;  J.  W.  Hamilton,  Judge. 

Isbin  3.  Selby  was  convicted  of  assault 
with  a  dangerous  weapon,  and  be  appeals. 
Affirmed. 

A.  S.  Coder,  o£  Bnterprlae  (Sheahnn  & 
Gcoley,  of  Bntnprlse,  on  the  brief),  for  ap- 
p^nt  O.  M.  GorUns,  of  BJoterprlse  (W.  G. 
Trill,  of  Joseph,  on  the  brief),  tor  the  State. 

BAMSEY,  J.  The  defendant  Is  accused 
by  the  Indictment  of  the  crime  of  assault 
with  a  dangerous  weapon  upon  Mortimer  Col- 
111)14,  committed  by  beating  him  with  a  gun, 
etc.,  on  the  IStta  day  of  August,  1913,  in  Wall- 
owa county.  He  pleaded  not  guilty,  and  was 
tiled  on  the  13th  day  of  May,  1914,  and  the 
Jury  found  him  guilty  as  charged  in  the  In- 
dictment On  May  18, 1914,  he  was  sentenced 
by  the  court  to  Imprisonment  in  the  county 
jail  for  tbe  term  of  one  year,  etc.  ^Ilie  de- 
fendant api>eals. 

[1,2]  1.  The  defendant,  on  hia  trial,  pro- 
duced witnesses  in  his  behalf  who  gave  evi- 
dence tending  to'  prove  that  his  general  rep- 
utiition  for  peace  and  quietness  In  the  com- 
munity In  which  he  resides  Is  good.  The 
state  culled  Mrs.  Hall  as  a  witness,  and  after 
sbe  had  been  sworn,  the  district  attorney 
asked  her  Inter  alia,  the  foUovrlng  question: 

"Are  you  acquainted  with  hia  {Hm  defend- 
ant's] general  reputation  in  the  etmimnnity  In 
which  he  resides  as  to  being  a  peaceable,  law- 
abiding  citizen  T   Answer,  Tes  or  No?" 

Counsel  tot  the  defendant  objected  to  this 
questl<ni  "for  the  reason  It  Is  not  properly 
formed.  It  should  be  as  to  peace  and  quiet 
This  question  is  too  general."  The  court 
OTermled  the  objection,  and  the  defendant 
excepted  to  said  rulins.  The  witness  an- 
swered tliat  Bbe  knew  what  his  general  top- 
utatlon  was,  and  that  it  was  had.  O^e  above 
ruling  is  a^gned  aa  error.  A  considerable 
number  of  cases  hold  that,  when  a  defendant 
In  a  criminal  action  elects  to  put  bis  general 


*ror  other  cases  see  same  toplo  and  section  NUMBER  Id  Deo.  Dig.  A  Am.  Dig.  Key-Na  8srt«s  A  Bep'r  ladnss 
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reputation  In  evidence,  the  testimony  upon 
that  point  must  be  limited  to  the  particular 
trait  of  character  that  Is  InTolved  In  the 
chi^rge  contained  In  the  Indictment  People 
T.  Fair,  43  Cal.  137,  147;  State  v.  Surry,  23 
Wash.  655,  63  Pae.  657,  560 ;  State  v.  Bloom, 
68  Ind.  54,  34  Am.  Rep.  247,  248  ;  Kahlenbeck 
V.  States  llfi  Ind.  118.  24  N.  B.  460,  461 ;  1 
Wharton's  Crtminal  Evidence  (10th  Ed.)  p. 
1007.  But  there  are  other  authorities  that 
do  not  assent  to  satd  proposition,  and  Mr. 
Bishop  ajppears  to  repudiate  IL  In  section 
U13,  vol.  2  (2d  Gd.)  of  hla  New  Criminal 
Procedure,  he  says: 

"The  particular  trait  of  character  which  the 
indictment  impugns,  probably,  by  all  opinions, 
may  be  given  in  evide&ce  in  the  defendant's  fa- 
vor. And  it  is  widely  deemed  that  the  inquiry 
should  be  limited  to  such  trait;  it  being  said  to 
be  'obviously  irrelevant  and  absurd,  on  a 
charge  of  stealing,  to  inquire  into  the  prisoner's 
loyalty;  or,  on  a  trial  for  treason,  to  inguire 
into  his  character  for  honesty  in  his  private 
dealings.'  But  this  reasoning  ignores  tbe  point, 
of  the  argument  in  issue ;  no  one  contends  for 
the  absurdity  it  states;  the  proposition  on  tbe 
other  side  is  that  general  good  character  may 
always  be  shown  in  defense,  not  that  particular 
irrelevant  trait  may  be.  Plainly  the  trait 
should  not  be  wholly  disregarded,  yet  it  is  be- 
lieved that  the  better  doctrine  gives  this  evidence 
tbe  loider  range.  Goodness  and  wickedness  do 
not  Sow  altogether  in  channels,  and  a  man  of 
good  charactfr  in  general  is  less  likely  to  com- 
mit a  particular  wrong  than  one  of  bad  char- 
acter in  general." 

The  appellant  contends  that  the  question 
set  out  supra  was  improper,  because  It  asked 
for'  evidence  as  to  the  defendant's  general 
reputation  as  "a  Imv-aMdinff  attieen,"  etc 

16  Cyc.  page  1271,  says: 

"That  a  person  is  laic-abUUng  is  admissible 
in  ease  of  assault,  carrying  concealed  weapons, 
homicide,  or  rape ;  but  the  trait  is  not  material 
on  a  charge  of  illegally  selling  liqnor." 

The  Blxth  volume  of  tbe  Bm^clopedia  of 
ETldence»  pages  656,  657,  says: 

"The  accused  may  always  offer  direct  evidence 
of  his  general  reputation  for  being  a  peaceable 
and  latc-abiding  person,  even  when  the  homi- 
cide was  committed  by  means  of  poison,  or 
when  be  has  admitted  that  he  did  the  killing, 
and  pleads  Insanity." 

In  volume  4  of  Ghamberlnyne  on  Modem 
Evidence,  {  3291,  the  author  says: 
.  "The  defendant's  good  character  at  a  peace- 
ablCf  law-abiding  citizen  is  admissible  in  his  fa- 
vor in  prosecution  for  assault  with  intent  to  kill, 
but  not  his  good  character  for  industry  or  truth 
and  veracity,  as  such  evidence  has  no  probative 
force." 

In  Lann  v.  State,  25  Tex.  App.  495,  4Sn,  8 
S.  W.  650,  651  (8  Am.  SL  Rep.  445),  the  de- 
fendant had  been  convicted  of  unlawfully 
carrjiug  a  pistol,  and  on  appeal  the  court 
says: 

"As  bearing  upon  this  Issue  the  defendant  pro- 
posed to  prove  that  his  general  character  for 
being  a  peaceable,  laxe-ahtaing  man  in  that  com- 
munity was  good.  This  proposed  testimony  was 
rejected,  and  be  excepted,  and  in  thi^  ruling 
of  the  court  we  think  there  was  material  er- 
ror," 

In  the  case  of  tbe  State  v.  Scbleagel,  50 
Kan.  325,  328,  31  Pae.  11(^  1106,  the  defend- 


ant was  convicted  of  felonlona  assault,  and 
on  appeal  the  court  says; 

"The  defendant,  also,  offered  to  prove  by  an^ 
other  witness  what  the  general  iepiitati<»i  ot 
the  defendant.  John  Schleagel.  was  at  to  hi$  l»- 
inff  a  peaceable,  laio-abiding  citisen  in  the  com- 
munity where  he  lived.  *  ♦  •  This  evidence 
was  excluded  by  the  court,  and  the  defendant 
excepted.   We  also  think  that  this  was  error." 

Unless  tbe  defendant  offers  evidence  as  to 
his  character,  the  state  Is  not  permitted  to 
submit  any  testimony  on  that  point  The  de- 
fendant having  oCCered  evidence  as  to  bis 
character,  it  was  competent  for  the  state  to 
produce  testimony  relating  thereto.  The 
citations  set  out  supra  hold  that  in  criminal 
cases  for  homicide,  felonious  assault,  carrying 
concealed  weapons,  and  rape,  it  is  competent 
to  show  what  the  defendant's  general  reputa- 
tion was  in  the  community  in  which  he  re- 
sided at  the  date  of  the  supposed  offense  at 
to  being  a  peaceable,  lawHiMditiff  pergon. 

From  the  day  that  Cain  alew  bis  brother 
to  the  present  time,  every  person  who  has 
committed  murder  or  has  assaulted  and  beat- 
en his  fellow  man,  without  Justification  or 
legal  excuse,  has  been  guilty  of  an  act  of  law- 
ictsnett.  A  law-abiding  man  does  not  com- 
mit acta  of  lawlessnesa,  and  a  person  whose 
general  reputation  as  a  law-abiding  citizen 
is  good  la  not  as  likely  to  commit  an  act  of 
violence  as  one  whose  reputation  in  that  re- 
spect is  bad. 

To  sustain  his  contention  that  tbe  said  ml-. 
Ing  of  the  trial  court  was  erroneous,  the  ap- 
pellant cites  the  case  of  United  States  T. 
Chung  Sing,  4  Ariz.  217,  36  Pac.  205,  206.  In 
that  case  the  defendant  had  been  Indicted 
for  unlaicfunj/  telUng  lohttky  to  Indian*. 
The  defendant  called  a  witness,  who  testi- 
fied that  she  knew  the  reputation  (not  the 
general  reputation)  of  the  defendant  in  tbe 
community  In  which  be  lived,  and  she  was 
then  asked  the  following  question:  "What  is 
that  reputation  as  to  his  being  a  law-chiding 
citizenT'  Tbe  trial  court  sustained  an  ob- 
jection to  said  'question,  and  ruled  It  out 
In  passing  on  that  qaeation  on  appeal.  Bouse. 
J.,  says  inter  alia: 

"The  character  that  may  be  introdaced  in 
evidence  is  the  general  reputation  of  the  acL-us- 
ed,  and  the  questions  must  be  framed  so  as  to 
secure  answers  as  to  the  general  reputation  of 
the  accused  in  the  trait  involved  in  the  charse. 
The  questions  propounded  to  the  witness  not 
hav'ing  been  pot  in  form  to  secure  answers  as  to 
the  defendant's  general  reputation  in  the  tnit 
involved  in  the  chaise  against  him,  the  conn 
properly  sustained  the  objection  thereto." 

In  that  case  Justice  Hawkins  concurred 
in  the  result,  but  he  did  not  assent  to  the 
reasons  given  by  Justice  Rouse,  and,  in  his 
concurring  opinion  he  said  inter  alia: 

"I,  however,  do  not  agree  with  the  expression 
in  the  opinion  that,  'in  order  that  It  [evidence 
of  good  character]  may  be  admissible,  it  must 
be  character  in  the  trait  involved  in  the  chargb' 
It  should  not  be  limited  to  such  trait  It  U  a 
character  of  evidence  of  which  any  man  charg- 
ed with  crime  has  a  right  to  avail  himself. 
*  *  *  Evidence  of  a  previoni  good  character 
is  relevant  is  all  criminal  cases  to  tbe  question 
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of  giillt;^  or  not  ffoiltr.  and  la  to  be  eonaidered 
hy  the  }ary  with  the  other  facts  In  the  case." 

As  tbe  qnestloD  In  that  case  was  held  bad 
In  part,  because  it  called  for  the  reputation 
and  not  tbe  general  reputation  of  the  defend- 
ant, and  one  of  three  Justices  dissented  on  the 
point  that  erldence  as  to  character  should  be 
limited  to  the  trait  InTOlTed  in  tbe  charge, 
we  think  that,  that  case  should  not  be  given 
great  weight  in  this  case.  Furthermore,  that 
was  a  case  for  selling  Intoxicating  liquors 
to  Indians,  while  this  is  a  ease  for  assault 
with  a  dangerous  weapon.  The  Arizona  case 
did  not  Involve  violence,  while  this  case  doee. 
We  hold  that  in  a  criminal  action  for  assault 
with  a  dangerous  weapon,  It  Is  competent  for 
the  state  to  prove  that  the- general  reputation 
of  the  defendant  as  a  peaceable,  law-abiding 
citizen  Is  bad,  where  the  defendant  has  oOTer- 
ed  diaracter  evidence  In  his  own  behalf. 
Where  such  evidence  is  given,  the  defendant 
has  a  right  to  show,  by  cross-examination, 
upon  what  the  evidence  of  the  witness  is 
based.  We  find  that  the  court  did  not  err  In 
admitting  said  evidence. 

tai  2.  The  appellant  contends,  also,  that  the 
trial  court  erred  In  giving  to  the  Jury  ttie  fol- 
lowing charge: 

"An  asBSTilt,  I  InBtnict  you,  Is  an  inteatloii- 
al  attempt  to  do  violence  to  the  person-  of  an- 
other, coupled  with  prewnt  ability  to  carry  tb»t 
intention  into  effect" 

On  page  120,  voL  8,  of  bis  Commentaries, 
Bladutone  deflnes  aasault  aa  "an  attempt  or 
offer  to  beat  anottaei." 

In  1  Hawbins'  F.  C  1 1,  fr  IS,  assault  la  de- 
fined thus: 

"Araanlt  is  an  attempt  or  offer,  with  force'ftod 
violence  to  do  a  corporal  hurt  to  another." 

In  Tolmue  1  of  Bacon's  Abrldgmwt,  page 
371,  tt  is  said: 

"An  assault  la  an  attempt  or  offer,  with  force 
and  violence,  to  do  a  corporal  hurt  to  another." 

In  2  ^barton's  Criminal  Law  (IStb  Ed.)  | 
797,  the  antbor  says: 

"An  assault  is  an  apparent  attempt  by  violence 
to  do  corporal  hart  to  anotiier." 

In  Bnssell  on  Crimes,  1010,  the  author 
says: 

"An  assault  la  an  attempt  with  force  and  vio- 
lence, to  do  a  corporal  hurt  to  another." 

'  In  Clark  ft  Marshall  on  Crimes  ^d  Ed.)  | 
197,  the  authors  say: 

"An  assault  is  an  attempt  or  offer  with  unlaw- 
ful force  or  violence,  to  do  a  corporal  hurt  to 
another.'* 

3  Cyc.  p.  1020,  deflnes  assault  thus: 
"An  assaalt  1b  an  attempt  or  offer,  with  force 
or  violence,  to  do  a  corporal  hurt  to  snother, 
whether  from  malice  or  wantonnera,  with  such 
circumstances  as  denote,  at  the  time,  an  intcn- 
ticm  to  do  It ;  coupled  with  a  present  ability  to 
carry  such  intention  Into  eflscC"  ' 

In  State  r.  Godfrey,  17  Or.  800.  SOS,  20 
Pafi.  e25,  628  01  Am.  St  Bep.  880).  Justice 
Straban,  after  examining  the  authorities, 
aays: 

"I  think  these  aothorities  clearly  show  that 
to  cooBtitnte  an  assaalt  there  mast  be  an  in- 
tentional attempt  to  do  injury  to  the  person  of 


another  by  violence,  and  that  such  attempt  must 
be  coupled  with  a  present  ability  to  do  the  in- 
jury attempted." 

In  2  B.  C.  L.  p.  625,  we  find  the  following 
deflidtlonB: 

"An  assault  la  a  demonstration  of  an  unlaw- 
ful Intrat  by  one  person  to  inflict  immediate  in- 
juiT  on  the  person  of  another  then  present  It 
is  trequently  defined  as  an  intentional  attempt 
by  violence,  to  do  an  injury  to  the  person  of 
another.  Again  an  aaaauit  has  been  defined  as 
any  attonpt  to  ccnnmit  a  battery,  or  any  threat- 
ening gesture  showing  in  itself,  or  by  words  ac- 
companying it  an  immediate  intention,  coupled 
with  a  present  ability,  to  commit  a  battery." 

We  have  set  out  supra,  definitions  of  as- 
sault from  various  eminent  authors,  Includ- 
ing Blackstone,  Bacon,  Hawkins,  Russell, 
Wharton,  Clark,  Marshall,  and  others.  Only 
two  of  the  deflnttloDs  Include  the  word  "un- 
lawful" as  a  modifier  of  the  offer  or  .attempt 
necessary  to  constitute  an  assault  We  con- 
clude that  It  is  not  necessary  to  use  said  word 
in  defining  that  offense.  An  assault  Is  an  in- 
tentional attempt  by  one  person  by  force  or 
violence,  to  do  an  Injury  to  the  person  of  an- 
other, cofipled  with  a  present  ability  to  car- 
ry that  Intention  into  effect  There  are  other 
sufficient  definitions  of  this  crime.  We  find 
that  the  trial  court  did  not  err  In  giving  said 
charge. 

[4-6]  8.  The  appellant  assigns  tbe  giving  of 
tbe  following  instructions  as  error: 

"In  this  case  the  defendant  seeks  to  justify 
his  acta  in  tiie  affray  under  consideration  by  the 
plea  that  he  acted  in  neceasary  aelf-defense.  I 
matruct  you  that  a  person  has  a  right  to  protect 
his  life  or  his  person  from  great  bodily  harm, 
and  that  he  has  a  right  to  meet  force  with  force 
in  order  to  repel  an  attack  upon  him,  and  to 
use  such  forte  aa  appears  reaaonabb'  necessary 
to  protect  his  life  or  his  person  from  bodily 
harm,  and  he  may  even  go  to  tbe  extent  In  re- 
pelling an  attack  upon  him  of  using  a  danger- 
ous weapon,  and  to  the  extent  of  taking  his 
assailants  life.  If  the  same  is  necessary,  or  ap- 

Earently  necessary,  to  save  his  own  life,  or 
is  person  from  great  bodily  harm.  The  danger 
to  himself  in  fact  need  not  be  reaU  bat  only 
apparent  if  the  assailed  at  the  time  honestly 
believed  and  had  reason  to  believe  that  his  life 
was  in  danger,  or  that  he  was  in  danger  of 
bodily  harm. 

"I  iustmct  you  that  it,  after  a  consideration 
of  the  evidence  and  the  instructions  of  the 
court,  you  believe  beyond  a  reasonable  doubt 
that  the  defendant  committed  the  acts  charged 
in  the  Indictment  uo  specific  intent  need  be 
proved  other  tiian  such  as  may  be  embraced  in 
tbe  act  of  making  an  assault  with  a  dangerous 
weapon. 

"There  has  been  testimony  offered  in  this  case 
apon  the  qaestion  of  the  reputation  of  the  de- 
fendant as  a  quiet  peaceable,  and  law-abiding 
dtisen.  The  defendant  has  a  right  to  show 
his  previous  good  character  as  a  circumstance 
tending  to  show  the  improbability  of  his  guilt, 
or  that  he  would  commit  such  a  crime.  If,  bow- 
ever,  you  believe  from  all  of  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  commit- 
ted  the  crime  in  question  as  chained  in  tbe  in- 
dictment, then  it  would  be  your  duty  to  find  tbe 
defendant  guilty,  even  though  the  evidence  sat- 
isfied -your  minds  that  the  defendant  previous 
to  the  crime  in  questEon  had  borne  a  good  r^ 
ntation  as  a  quiet  peaceable,  and  law-abiding 
clticen ;  also  even  though  you  should  find  from 
,  the  evidence  that  the  defendant's  repatotion  as 
'  a  quiet,  peaceable,  and  law-abiding  citizen  is 
1  bad,  yon  should  not  find  him  guilty  nnleas  yon 
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are  satfE^ed  of  hia  guilt  from  the  evidence  be- 
fore you  beyond  a  reasonable  doubt." 

In  the  first  Instruction  not  out  In  this  par^ 
agraph  the  court  charged  the  jury  as  to  the 
right  of  a  party  to  defend  himself  when  at- 
tacked, and,  in  doing  so,  It  is  stated  that  a 
person  may,  when  necessary,  even  take  the 
Jife  of  his  assailant.  The  appellant  claims 
that  the  court  erred  In  making  that  state- 
ment for  the  reason  that  the  defendant  did 
not  kill  the  person  whom  he  Is  .accused  of  as- 
saulting, etc.  He  contends  that  said  charge 
was  not  based  on  the  facts  of  the  case,  and 
that  It  la  therefore  erroneous.  In  this  charge, 
the  court  states  correctly  the  right  of  a  per- 
son to  defend  himself  when  assaulted  by  an- 
other. The  defendant  in  this  case  contends 
that  the  person  whom  he  Is  accused  of  as- 
saulting, assaulted  him,  and  that  all  that  he 
did  to  that  person  was  done  In  repelling  the 
assault  which  that  person  made  upon  him, 
etc.  As  we  understand  the  matter,  counsel 
for  the  defendant  does  not  claim  that  said 
charge  does  not  state  the  law  of  self-defense 
correctly.  His  contention  Is  that  It  is  errone- 
ous, because  It  does  not  apply  to  the  facts  of 
the  case,  and  that  there  is  nothing  In  this 
case  to  require  or  authorize  an  Instractlon  as 
to  the  conditions  under  which  a  person  Is 
justified  or  excused  for  killing  bis  assailant 
In  self-defense.  The  Jury  was  Instructed  in 
said  charge  that  a  person  assaulted  has  a 
right  to  meet  force  with  force  in  order  to  re- 
pel an  attack  upon  Um,  and  to  use  socb  force 
as  appears  reasonably  necessary  to  protect 
Ills  Vta  or  person  from  bodily  barm.  This 
stated  the  law  correctly  as  to  def«)dant's 
rlirht  of  sdf-defense. 

88  Gyc.  pp.  1621, 1622,  says: 

"But  an  instruction  stating  a  correct  propo- 
sitioQ  of  law  Is  not  neerasarily  misleading,  or 
prejudicial,  merely  because  it  is  inapi>licable  to 
the  facts  in  eTidence,  and  where  it  is  not  bo, 
there  Is  no  ground  for  rerersal." 

In  1  Blashfleld  on  Instructions  to  Juries.  S 
91,  the  author  says  Inter  alia: 

"The  giving  of  InstructlonB  which  consist  in 
mere  abstract  and  general  propositions -of  law 
which  could  not  arise  upon  the  testimony  will 
not,  in  general,  be  ground  Cor  reversal,  unlett 
it  satisfactorily  appeart  that  the  jury  wa>  mil- 
led, to  the  prejudice  of  the  party  eomplainina. 
*  *  *  So,  where  an  Inatruction  is  baaed  on  a 
state  of  facts  not  in  evidence,  but  favorable  to 
the  appellant,  he  has  no  right  to  complain  of 
the  giving  of  such  instruction.  *  •  •  So  an 
instruction  which  is  outside  of  the  issues  raised 
by  the  pleadings  will  not  be  a  ground  for  revers- 
al, if  it  is  favorable  to  the  party  complaining." 

The  defendant  could  not  have  been  injured 
by  the  giving  of  the  portion  of  said  charge 
to  which  be  objects.  Courts  should  confine 
their  charges  to  the  facts  of  the  case;  but  an 
abstract  charge  that  states  the  law  correctly 
cannot  be  the  basis  for  a  reversal  of  the  judg- 
ment appealed  from,  unless  it  appears  to  the 
appellate  court  that  It  did  mislead,  or  may 
bare  misled,  the  Jury  to  the  prejudice  of  the 
appellant  We  are  satlsfled  tbat  tbe  portion 


of  the  cha^e  criticized  by  the  appellant  did 
not  mislead  the  jury. 

[7]  The  Instruction  in  relation  to  the  intent 
is  correct.  The  charge  in  this  case  was  for 
assault  wltb  a  dangerous  weapon.  The  In- 
dictment did  not  allege  any  intent  on  the 
part  of  the  defendant,  and  It  was  not  neces- 
sary to  prove,  any  miedflc  intuit  It  is  pre- 
sumed tbat  an  unlawful  act  was  dMie  with 
an  unlawful  Intmt  Subsection  2  of  section 
TOO,  U  O.  L.  A  specific  intent  is  not  neces- 
sary to  constitute  the  crime  of  assault  with 
a  dangerous  weapon,  and  hence  it  ia  not  nec- 
essary eUher  to  allege  or  prove  a  spedflc  In- 
tent 

IS  Cyc.  p.  162.  says: 

"There  are  certain  crimes  of  which  a  specific 
intent  to  accomplish  a  particular  purpose  is  an 
essential  element,  and  for  which  there  can  be  no 
conviction  upon  proof  of  mere  gmeral  malice 
or  criminal  intent.  In  thete  cases,  it  is  neces- 
sary for  the  state,  to  prove  the  specific  intent 
by  either  direct  or  circumstantial  evidence. 
•  •  •  The  general  rule  is  that  if  it  is  proved 
tbat  thb  accused  ccnnmitted  tbe  unlawful  act 
charged,  it  will  be  presumed  that  the  act  was 
done  witb  a  criminal  intention,  and  it  is  iar 
tbe  accused  to  rebut  this  presnmptlon." 

[I]  The  charge  tbat  tbe  court  gave  as  to 
the  proof  of  itbe  intent  is  correct  Tbe  charge 
given  tM  to  evidence  of  chara(H%E  and  tbe  ef- 
fect thereof  set  out  supra  is  correct  The  ad- 
missibility of  snch  evidoice  Is  lOiown  supra. 

[I]  4.  The  defendant  assigns  as  error  Che 
refusal  of  the  trial  court  to  give  certain 
charges  requested  by  him.  We  have  exam- 
ined the  instructions  that  were  given.  They 
are  lengthy,  and  properly  cover  every  Issne 
in  the  case.  We  find  that  they  were  fair  to 
the  defendant  When  tbe  trial  court  covers 
properly  every  Issue  In  tbe  case  with  tbe  in- 
structions that  are  given.  It  Is  not  error  to  re- 
fuse to  give  additional  charges  requested  by 
the  parties,  although  they  state  tbe  law  cor- 
rectly. The  trial  Judge  has  a  right  to  charge 
the  Jury  In  his  own  language,  and,  df  be  in- 
structs properly  on  every  Issue,  he  need  not 
give  charges  requested  by  the  parties.  There 
was  no  error  in  refusing  to  give  said  request- 
ed charges.  We  think  that  the  defendant 
had  a  fair  and  impartial  trial,  and  we  find  no 
reversible  error. 

[18]  Section  1626,  L.  O.  L.,  governs  deci- 
sions on  appeals  In  criminal  cases.  It  la  as 
follows: 

"After  hearing  the  appeal  the  court  must  give 
judgment,  without  r^ard  to  the  dcduon  of 
questions  which  were  In  the  discretion  of  the 
court  below,  or  technioal  enora,  defectt,  or  ex- 
ceptions which  do  not  affect  the  WMlaad'sI 
rights  of  the  parties." 

It  win  be  observed  from  an  examination 
of  said  section,  that  this  court  cannot  reverse 
a  criminal  case  for  errors,  defects,  or  eX' 
ceptions  tbat  do  not  affect  tbe  substantial 
rights  of  the  appellant 

The  jndgnient  of  the  court  below  Is  af- 
firmed. 
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UNITED  STATES  NAT.  BANK  t.  HBHHON 
et  al. 

(Supreme  Court  of  Or^oo.   D«c.  8,  1914.) 

1.  PbINCIPAL  and  AOENI  (I  99^— POWBBS  OF 
AOEMT— CONBTBUCnON. 

Wbeo  authority  is  conferred  on  aa  agent  by 
power  of  attorney,  general  worda  in  the  instni- 
muit  are  to  be  construed  oa  restricted  by  the 
context,  and  no  anthority  can  be  considered  giv- 
en  except  such  as  is  actually  used  or  is  necessary 
to  execute  the  powers  conferred. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  SS  254-261 ;  Dec.  Dig.  8  99.»] 

2.  PUNCIPAL  AND  AOBNT  (|  109*)— POWSBS 

or  Aoeni^Sfbcial  AoEncy. 

Where  a  power  of  attorney  authorized  the 
principal's  agent  to  execute  a  described  prom- 
issory note  and  a  deed  of  trust  to  secure  it,  but 
made  no  attempt  to  confer  general  powers  to  do 
auch  acts,  It  la  a  special  power. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Gent  Dig.  H  318^,  360,  861,  865: 
Die  Dig.  I  109*] 

8.  Pbxnoipal  ahd  AoKirr  ({  04*)— Powebs  ot 

AOENl^InOIDBRTAX,  PoWERB. 

A  Special  agent,  like  a  general  agent,  has  by 
implication  all  powers  necessary  for  or  inci- 
dent to  the  proper  execution  of  his  diitiea. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  Cent.  Dig.  ||  248, 249;  Dec  T»g.  1 94.*] 

4.  Pbihgipai,  and  Aenn  (|  147*)— Spioxai. 

AoENTS— Execution  or  Powkbs. 

The  authority  of  a  special  agent  must  be 
•trictly  pursued,  and  those  who  deal  with  him 
most  at  their  peril  determine  the  extent  of  his 
authority,  at  be  cannot  bind  his  principal  by 
acta  oatslde  of  the  aoopa  of  Ui  ■ganey. 

[Ed.  Note^For  Other  cases,  aee  Prindpal  and 
Agent,  Cent  Dig.  8|  628-083;  Dec.  Dig.  $147.*] 

6.  Pkncxpal  and  Agent  (|  100*)— Potebs 
or  Attobnet  —  ExEODiiOH  ■—  Vaudtr  or 
Act. 

AVhere  a  power  of  attorney  anthorized  the 
«z«ciition  of  a  note  for  9C,000  payable  on  or  be- 
fore one  year  after  data  with  mterest  at  6  per 
cent,  per  annnm,  the  agent  Is  not  authorised  to 
execute  two  notes  amounting  to  $6,000  with  in- 
terest itayable  semiannually  and  containing  a 
provision  that  In  case  of  default  the  notes  should 
become  immediately  doe. 

[Ed.  Note.— For  other  eaaea,  see  Principal  and 
Agent  Cent  Dig.  H  81S-422,  300,  86ir805; 
I>ec.  Dig.  1 109.*]  ,      ,    ^  f 

6.  Pbincipal  and  Aqent  d  173*)— Acts  or 
Agent— Ratification. 

One  who  relies  on  a  ratification  of  the  un- 
authorized acts  of  an  agent  has  the  burden  of 
proving  it ;  hence,  where  ratification  was  claimed 
oy  the  principal's  appropriation  of  the  fruits  of 
the  agency,  tne  party  asserting  ratification  has 
the  burden  of  establishing  the  principal's  accept- 
ance. 

[Ed.  Note.- F<Hr  other  casee,  see  Principal  and 
A^nt,  Cent  Dig.  B  669-061;   Dec.  ^ig.  { 

Bean  and  McNary,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Orcult  Court,  Mal- 
heur County ;  Dalton  Biggs,  Judge. 

Action  by  the  United  States  National  Bank, 
a  corporation,  against  Charles  B.  Herron, 
Catherine  L.  Sbehan,  and  others.  SVom  a 
Judgment  for  plaintiff,  the  second  named  de- 
fendant appeals.  Reversed. 


W.  H.  Brooke(Of  Ontario,  T.  H.  Crawford,  of 
La  Grande  (E.  W.  Swagler,  of  Ontario,  Craw-, 
ford  &  Eakin.  of  La  Grande,  and  J.  J.  Darling- 
ton, of  Washington,  D.  C,  on  the  brief),  for  ap- 
pellant George  E.  Davis,  of  Tale,  for  respond- 
ent 

SAUSBT,  J.  TUs  Is  a  suit  In  equity  to 
recover  from  the  def^danta,  Charles  B.  Her- 
ron, Efit^  A.  Herron,  and  Catherine  L.  She- 
ban,  the  principal  sum  of  $5,000,  with  Interest 
thereon  at  the  rate  of  6  per  cent,  per  annum 
from  September  6, 1910,  claimed  to  be  due  on 
two  promissory  notes,  and  for  the  f oredosnre 
of  a  mortgage,  claimed  to  have  been  executed 
by  said  parties  <m  480  acres  of  land  In  Mal- 
heur county,  to  secure  Qie  payment  of  said 
sum  of  $5,000  and  interest,  et€  The  com- 
plaint asked,  alH^  for  the  correctton  (rf  an  er- 
ror In  the  description  of  flie  said  land  as 
stated  In  the  complaint 

Both  of  said  promissory  notes  and  also  said 
mortgage  are  dated  and  were  executed  on  Sep- 
tember 6,  1910.  at  Yale,  Or.,  and  said  notes 
were  made  payable  at  the  United  States  Na- 
tional Bank  ot  Vale.  The  ditfendant  Catherine 
L.  Shehan  resides  in  the  of  Washington, 
D.  C,  and  she'  did  not  execute  either  of  said 
notes  or  said  mortgage  in  person,  and  she  was 
not  in  Oregon  when  they  were  executed.  One 
of  said  notes  was  executed  for  $8,000  and  the 
other  fOT  ^,000.  Tbey  are  exactly  alike,  ex- 
cept as  to  the  amotmts  for  which  they  were 
executed.  The  said  notes  were  made  payable 
to  the  order  ot  Harry  R.  Garrett  on  or  before 
one  year  after  date,  etc,  and  eabh  of  them  is 
witnessed  by  two  witnesses.  Said  mortgage 
was  made  to  Harry  B.  Garrett,  and  it  is  in 
the  usual  form.  Said  notes  were  indorsed 
and  passed  to  the  j^aintilf  for  a  valuable  con- 
sideration at  about  the  date  of  the  execution 
thereof.  Said  mestgage  was  assigned,  but  the 
assignment  was  not  under  seal,  nor  was  it 
adcnowledged  before  any  officer. 

The  complaint  alleges  the  execution  of  said 
promissory  notes,  their  n^;otiatlon,  and  the 
executiui  and  assignment  of  said  mortgage 
and  the  recording  ot  said  mortgage.  lUbe 
complaint  is  lengthy,  and  sets  out  a  copy  of  a 
power  of  attorney,  executed  by  Catherine  L. 
Shehan  to  Charles  E.  Herron,  autborlzijig 
him  to  execute,  and  sign  her  name  to  a  nego- 
tiable promissory  note  and  deliver  the  same 
to  Harry  R.  Garrett  for  $5.000 ;  It  to  be  pay- 
able to  the  order  of  said  Garrett,  on  or  before 
one  year  after  its  date,  bearing  interest  at  6 
per  cent,  per  annum  and  payable  at  any  bank 
in  Vale,  and  authorizing  him  to  make  a  mort- 
gage on  raid  480  acres  of  land,  to  secure  the 
payment  of  said  note,  etc.  Pari^raidi  16  ot 
said  complaint  Is  as  follows: 

"That  said  notes  and  said  mortgage  were  giv- 
en to  secure  a  loan  of  $5,000,  which  sum  in  cash, 
lawful  money  of  the  United  States  of  America, 
was  on  the  execution  and  delivery  of  said  instru- 
ments paid  over  to  the  said  Charles  E.  Herron, 
and  the  whole  thereof  was  thereuiwu  by  said 
Herron  applied  wholly  to  the  use  and  benefit  of 
the  defendant  Cathenoe  L.  Shelian,  by  invest- 
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ments  in  her  bueiness  pursuits  and  to  the  pay- 
■ment  of  her  just  debts  and  liabilities  all  in 
Malheur  county,  Ore.,  all  of  which  benefits  she, 
the  defendant  Shehan,  then  and  there  accepted 
aod  retained,  and  she  does  now  atill  have  and  re- 
tain the  same." 

Cattieriiie  U  Sbebau  filed  an  answer  to 
said  complaint  denying  each  and  every  ai- 
legatlon  thereoft  except  paragraphs  1,  2,  4, 
10,  and  11.  She  denies  paragcapb  16  of  the 
complaint  set  out  sapra. 

A  decree  was  rendered  in  favor  of  the 
plaintiff  and  against  Charles  E.  Herr<«i,  Es- 
tey  A.  Herron,  and  Catherine  L.  Shehan  for 
the  recovery  of  said  f5,000  and  interest  there- 
on at  the  rate  of  6  per  cent  per  annum  from 
September  9,  1910,  and  for  costs  and  dls- 
barsffinents,  and  foreclosing  said  mortgage, 
etc.  The  defendant  Catherine  I<.  Sbehan  aj>- 
peals  from  the  whole  of  said  decree ;  the  oth- 
er defendants  do  not  appeal.  In  form,  said 
promissory  notes  are  joint  and  several.  The 
defendant  Shehan  makes  several  points  vipon 
which  she  relies  for  a  reversal  of  said  decree. 

1.  She  contends  that  she  did  not  authorize 
her  attorney  in  fact,  Charles  E.  Herron,  to 
execute  either  of  said  promissory  notes  or 
said  mortgage,  and  she  bases  this  contention 
upon  the  terms  of  the  power  of  attorney, 
which  she  executed  to  him.  Said  power  of 
attorney  was  received  at  Vale  the  day  that 
said  notes  and  said  mortgage  were  made,  and 
all  of  the  parties  to  said  notes  and  mortgage 
and  the  plaintiff  bank  knew  the  contents  of 
said  power  of  attorney  before  said  notes  and 
mortgage  were  executed  and  before  any  part 
of  the  consideration  for  the  execution  of  said 
notes  and  mortgage  was  paid  or  delivered. 
Said  notes  and  said  mortgage  show  on  tlielr 
faces  that  the  name  of  Catherine  L.  Shehan 
was  subscribed  thereto  "by  her  attorney  In 
fact,  Charles  E.  Herron." 

The  following  Is  a  copy  of  said  power  of  at 
torney : 

"Know  all  men  by  these  presents,  that  I, 
Catherine  L.  Shehan,  a  widow,  of  Washington 
City,  in  the  District  of  Columbia,  do  hereby 
make,  constitute  and  appoint  Charies  E.  Herron 
of  Vale,  m  the  state  o^  Oregon,  my  true  and 
lawful  attorney,  in  and  for  the  purposes  herein- 
after mentioned,  to  wit:  He  is  hereby  authoris- 
ed and  empowered  to  execute  and  sign  my  name 
to  a  negotiable  promissory  note  and  deliver  the 
same  to  Harry  B,  Garrett,  said  note  to  be  dated 
September  6.  1910,  for  the  sum  of  five  thousand 
doUaiB  <95,()OO.0O),  payable  to  the  order  of  said 
Garrett  on  or  before  one  year  after  its  date  and 
bearing  interest  at  six  (6)  per  cent,  per  annnm 
and  payable  at  any  bank  at  Tale,  Oregon.  And 
the  said  Herron  is  further  authorized  to  execute 
in  my  name  a  mortgage,  or  deed  of  trust,  to  se- 
cure the  payment  of  said  note  and  interest,  apoD 
and  covering  four  hundred  and .  eighty  (480) 
acres  of  land  owned  by  me  In  Malheur  coun^, 
Oregon,  that  being  all  the  land  owned  by  me  in 
said  county,  and  also  all  my  right,  title  and  in- 
terest in  and  to  all  water  rights  and  surveys 
and  reservoir  and  dam  sites  owned  by  me  in  said 
county.  Said  mortgage  or  deed  of  trust  to  be 
In  the  ordinary  form,  used  in  said  county  and 
the  said  Herron  is  authorized  to  sign  my  name 
to  said  note  and  mortgage,  or  deed  of  trust,  and 
to  acknowledge  for  me  and  in  my  name  the  exe- 
cution of  the  said  mortage,  or  deed  of  tmst. 
and  to  deUw  said  note  and  mortgage  w  deed  cn 


trust,  to  said  Garrett,  and  said  note  and  mort- 
gage or  deed  of  trust,  so  executed  and  acknowl- 
edged to  said  Garrett  shall  be  in  all  respects  as 
binding  tm  me  as  though  I  had  personally  exe- 
cuted and^  acknowledged  the  same. 

"In  vritness  whereof,  T  have  hereunto  set  my 
hand  and  seal  this  third  day  of  September,  1910. 

"Catherine  U  Shdan.  [Seal] 
"Signed,  sealed  and  delivered  in  the  presence 
of  us  as  witnesses: 
"Alexander  H.  Gait 
"U.  A.  Bellinger." 

Said  Instrnment  was  pn^erly  executed,  ac- 
knowledged, and  oertlfled. 

The  following  Is  a  copy  of  one  said  ^omls- 
sory  notes: 
"No.  2.  (3,000.00. 

Vale,  Oregon,  September  6, 1910. 

"On  or  before  one  year  after  date,  for  vatue 
received,  I  promise  to  pay  to  the  order  of  Har- 
ry R.  Garrett,  at  the  United  States  National 
Bank  of  Vale,  Oregon,  the  sum  of  three  thousand 
dollars  (|3,000.00)  in  gold  coin  of  the  United 
States,  at  the  present  standard  value,  with  in- 
terest thereon  in  like  gold  coin  at  the  rate  ot 
six  per  cent  per  annum,  from  date  until  ma- 
turity, interest  to  be  paid  semiannually,  and  if 
not  so  paid,  the  whole  sum  principal  and  inter- 
est to  become  due  and  collectible  at  the  option 
of  the  holder  of  this  note,  and  in  case  suit  mr 
action  is  instituted  to  collect  this  note  or  any 
part  thereof.  I  promise  to  pay,  in  addition  to  the 
costs  and  disbursements  provided  by  statute,  an 
additional  ten  per  cent  of  the  amount  sued  up- 
on for  attorney's  fees. 

"Charles  B.  Herron. 
"Estey  A.  Herron, 
"By  Her  Attorn^  In  Fact,  Charies  B.  HwroD. 

"Catherine  U  Sbehan, 
"ByHer  Attorney  in  Fact  Charles  B.  Hvmm. 

"Witness; 
"J.  B.  Weaver. 
"John  W.  Corson." 

The  note  for  $2,000  is  just  like  the  forego- 
ing copy,  except  as  to  the  amount  of  the  prin- 
dpaL 

2.  The  main  question  for  decision  Is:  Did 
the  power  of  attorney,  set  out  supra,  au- 
thorize Qiarles  B.  Herron  to  subscribe  the 
name  of  the  defendant  Catherine  I/.  Shehan 
to  said  promissory  notes?  The  said  power  of 
attorney  confers  upon  said  Herron  the  fol- 
lowing power  to  execute  a  promissory  note: 

*'He  is  hereby  authorized  and  empowered  to 
execute  and  sign  my  name  to  a  negotiable  prom- 
issory note  and  deliver  the  same  to  Harry  R. 
Garrett,  said  note  to  be  dated  September  6, 
1910.  for  the  sum  of  five  thousand  dollars 
($6,000.00) ,  payable  to  the  order  of  said  Garrett 
on  or  before  one  year  after  date,  and  bearing  in- 
terest at  six  per  cent,  per  annum,  and  ■pa;^ble 
at  any  bank  at  Vale,  Oregon.** 

It  will  be  observed  that  said  Instnimait 
makes  Herron  the  miecial  agent  ot  BCrs.  She- 
han for  certain  irtated  purposes:  (a)  He  was 
not  anthorixed  to  borrow  money ;  but  he  was 
empowered  to  aecute  sod  rign  her  name  to  a 
prondssory  note  having  certain  stated  quali- 
ties, (b)  He  was  authorised  to  execute  one 
note,  and  it  was  to  be  for  |6,000.  (c)  It 
was  to  be  dated  September  8,  1910,  and  to 
be  a  negotiable  note,  and  payable  to  the  or- 
der of  said  Oarrett  on  or  before  one  year 
after  its  date  at  any  bank  in  Vale,  and  it  was 
to  bear  interest  at  the  rate  of  6  per  c&it.  per 
annum.  The  poww  does  not  state  anytlilng 
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concerning  the  execution  of  said  note  by  any 
person  other  than  Mrs.  Shehan.  Said  power, 
also,  authorized  Herron  to  execute.  In  the 
name  of  Mrs.  Shehan,  a  mortgage  or  deed  of 
tnist  "to  secure  the  payment  of  said  note  and 
interest,"  vp(fa  land  referred  to  in  Bald  power. 

Instead  of  executing  one  note  for  $5,000, 
he  executed  two,  one  for  ?2,000  and  the  other 
for  93,000.  Said  notes  were  executed  and 
signed  by  Charles  E.  Herron  and  Estey  A. 
HerrcMi,  as  makers  thereof,  in  addition  to 
having  the  name  ot  Mrs.  Shehan  subscrib- 
ed thereto  by  said  Herrtm  as  her  attorney 
In  tect  Said  notes  are  In  form  Joint  and 
several.  According  to  said  power,  Qie  note 
that  Hemm  was  authorized  to  execute  for 
Mrs.  Shehan  was  to  be  payable  "on  or  be- 
fore one  year  after  its  date,  and  bearing 
Interest  at  six  per  cent  pe^  annmn."  The 
notes  executed  are  made  payable  on  or  before 
one  year  after  date  "with  Interest  tbereon  In 
like  gold  coin  at  the  rate  of  fix  per  cent  per 
annum  from  dote  until  maturity,  interest  to 
be  paid  semiannually,  and  if  not  so  paid,  the 
whole  sum,  principal  and  interest  to  bee(»ne 
due  and  collectible  at  the  (^tion  of  the  holder 
of  this  note."  If  the  note  had  been  executed 
according  to  the  power,  the  Interest  would 
hare  become  due  at  the  end  of  the  year. 
According  to  the  notes  that  were  executed, 
the  interest  became  due  semiannually,  with 
a  stipulation  that  1^  the  interest  should  not 
be  paid  semiannually,  the  principal  sum  and 
Interest  should  become  due  and  collectible  at 
the  option  of  the  holder  of  the  notes.  The 
notes  executed  contain,  also,  a  promise  to  pay 
10  per  cent,  of  the  amount  sued  for,  as  at- 
torney's fees.  The  notes  are  witnessed. 

[1-4]  3.  When  power  Is  conferred  upon  an 
agent  by  a  power  of  attorney,  the  meaning  of 
general  words  In  the  instrument  Is  restricted 
by  the  context  and  construed  accordingly,  and 
the  authority  given  is  construed  strictly  so 
as  to  exclude  the  exercise  of  any  power  that 
is  not  warranted  either  by  the  terms  actually 
used,  or  as  a  necessary  means  of  executing, 
with  effect  the  authority  given.  This  Is 
true  of  powers  given  to  execute  or  indorse 
negotiable  paper. 

In  1  Clark  ft  Skyles  on  the  Law  of  Agency, 
I  266,  the  authors  say: 

"Power  to  draw  and  indorse  negotiable  paper, 
like  all  other  powers  of  attorney,  will  always  be 
strictly  construed,  and  will  not  be  held  to  have 
been  conferred  upon  an  Bfcent  unless  the  inten- 
tion to  give  such  authority  plainly  appears; 
and  where  it  has  been  given  it  must  be  strictly 
purHued  aad  will  not  be  extended  beyond  the 
limits  specified  in  the  power." 

Section  267  of  the  same  work  lllostrates 

the  rule,  stated  supra,  as  follows ; 

"Thus  an  axent  who  is  authorised  to  draw 
and  indorse  bills  of  exchange  in  the  name  of  the 
principal  has  no  power  to  draw  and  indorse 
them  In  his  own  name,  or  in  the  joint  name  of 
himself  and  principal,  or  of  his  principal  and 
third  parties ;  nor  can  he  draw  or  indorse  them 
in  tha  nam*  w  his  principal,  when  authoriied  to 
draw  tbua  In  lua  own  naaH^"  etb 


1  Mechem  on  Agency,  S  7S4,  says: 
"Formal  Instruments  conferring  authority  will 
be  strictly  construed,  and  can  be  held  to  in- 
clude only  those  powers  which  are  expressly  giv- 
en and  those  which  are  necessary,  essentiiU.  and 
proper  to  carry  out  those  expressly  given.  It 
will  indeed  be  presumed  tbat  the  principal,  in 
conferring  a  power,  intended  to  confer  with  it 
the  right  to  do  those  things  without  which  the 
object  contemplated  could  not  be  accomplished, 
but  beyond  tiuB  the  authority  will  not  be  extend- 
ed by  construction." 

The  same  work,  in  section  974,  illustrates 
the  rule  thus: 

"Authority  to  sign  the  principal's  name  to 
promissory  notes  will  be  limited  to  notes  drawn 
in  the  usual  form,  and  win  not  authorize  the  ex- 
ecution of  a  note  containing  a  provision  that  if 
not  paid  at  maturity  an  additional  sum  of  10 
per  cent,  would  be  paid.  Authority  to  an  agent 
to  draw  a  bill  in  the  principal's  name  will  not 
authorize  a  bill  drawn  in  the  joint  names  of  the 
principal  and  the  agent;  nor  wUI  authority  to 
draw  a  bill  authorize  an  agent  to  contract  to 
indemnify  the  acceptor  against  the  conacqnences 
of  his  aoceptaace;  nor  will  Joint  authority 
from  several  persons  to  indorse  a  bill  in  their 
names  jointly  authorise  several  successive  in- 
dorsements,"  etc 

In  his  woA  on  Agency  iseetlon  68),  Judge 
Story  soys: 

"Indeed,  formal  Instruments  of  this  sort  are 
ordinarily  subjected  to  a  strict  interpretation, 
and  the  authority  is  never  extended  beyond  that 
which  is  given  in  terms,  or  which  is  necessary 
and  proper  for  carrying  the  authority  given  into 
full  effect" 

In  OraigheaA  t.  Peterson,  72  N.  T.  279,  28 
Am.  Rep.  150,  the  tacts  were  that  the  defend- 
ant executed  a  power  of  attorney,  authoriz- 
ing P.  }o  draw  and  Indorse  any  check  or 
checks,  promissory  note  or  notes,  on  any 
bank  in  the  city  of  New  York,  In  which  the 
defendant  bad  an  account  etc.,  P.  executed. 
In  the  name  of  the  defendant,  and  delivered 
to  the  plaintUTa  testator,  two  promissory 
notes,  payable  at  a  bank  where  the  defendant 
had  no  account  The  court  held  Uiat  the 
making  of  said  notes  was  ultra  viree,  saying, 
inter  alia : 

"A  formal  Instrument  delecting  powers  Is  or- 
dinarily subjected  to  strict  interpretation,  and 
the  authority  is  not  extended  beyond  that  which 
is  given  in  terms,  or  which  is  necessary  to  car- 
ry into  effect  that  which  is  expressly  given. 
They  are  not  subject  to  that  liberal  interpreta- 
tion which  la  given  to  leas  fOnual  instruments," 
etc 

In  Batty  CarsweU.  2  Jobns.  (N.  Y.)  48, 
the  facts  were  that  A.  authorised  B.  to  sign 
hlB  name  to  a  note  for  9260,  payable  In  0 
m<mthB,  and  B.  signed  It-'to  a  note  for  that 
amount  payable  in  00  days,  and  the  court 
held  that  A.  was  not  bound,  saying.  In  part: 

"This  was  a  special  power,  and  ought  to  have 
been  strictly  pursued.  *  •  *  But  the  note 
that  Abner  Caswell  authorized  the  witness  to 
put  his  name  to  was  to  be  payable  in  6  months, 
whereas,  the  note  he  signed  had  on^  00  days  to 
run.  The  note,  then,  ns  far  as  It  roncenied 
Abner,  admitting  that  there  was  no  revocation, 
was  made  without  authority." 

In  Mechanics'  Bank  t.  Schanmburg,  38  Mo. 
228,  the  syllabos  in  part  is: 

"Where  an  express  authority  is  given  in  writ* 
ing  by  the  principal  to  the  agut,  another  ur  dif- 
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fereat  autliority  cannot  be  implied.  The  extent 
of  the  authority  la  to  he  aacertnined  from  the 
instramest  itself,  aad  it  cannot  he  enlarged  b? 
parol  evidence.  A  power  of  attorney  given  by 
a.  principal  to  his  agent,  to  execute,  sign,  draw 
and  indorse  notes  and  bills  in  the  business  of  the 
principal,  will  not  import  an  implied  authority 
to  use  the  name  of  the  principal  in  joint  trans- 
actio&B  with  other  persons  and  for  their  bene- 
flta.*' 

Id  Harris  Jobnston,  M  Minn.  177,  56  N. 
W.  070,  40  Am.  St.  Rep.  312.  the  syUabus  is: 

"Each  of  several  tenants  in  common  of  real 
estate  executed  a  several  and  separate  power  of 
attorney  authorizing  the  agent  to  sell  the  land 
and  execute  warranty  deeds  of  his  interest  in 
the  property,  and  'to  sell  and  indorse  any  prom- 
issory notes  tbat  may  be  taken  and  secured  by 
mortgage*  on  the  property.  Held,  that  the  pow> 
er  did  not  autborize  the  agent  to  bind  bis  princi- 
pal as  indorser,  jointly  with  the  other  coten- 
ants,  of  a  note  taken  payable  jointly  to  them 
aU." 

31  Cyo.  1383,  says: 

"Even  when  clearly  granted,  power  to  execute 
commercial  paper  must  be  strictly  pursued. 
Power  to  deal  in  a  certahi  way  with  commercial 
paper  is  not  to  be  enlarged  by  construction  to 
permit  the  doing  of  other,  although  of  somewhat 
similar  things." 

In  Stainback  t.  Bead  &  Co.,  11  Grat  (52 

Va.)  281,  62  Am.  Dea  648,  the  ayUabus  is,  in 

part: 

"A  power  of  attorney  given  to  an  a^ent  to  act 
In  the  name  and  on  behalf  of  his  principal,  in 
the  absence  of  anything  to  show  a  different  in* 
tention,  mast  be  construed  as  giving  authority 
to  act  only  in  the  separate  individual  business 
of  the  principal.  A  w>wer  of  attorney,  to  draw, 
indorse  and  accept  bills,  and  make  and  indorse 
notes,  negotiable  at  a  particular  ban^,  in  the 
name  of  the  principal,  does  not  authorize  the  at- 
torney to  draw  a  bill  in  the  joint  names  of  him- 
self and  his  principal." 

See,  also,  on  this  point,  Ewell  on  Agency, 
pp.  204,  205 ;  Attwood  v.  Munnings,  7  Barn. 
&  Cress.  130 ;  First  National  Bank  v.  Gay,  63 
Mo.  33,  21  Am.  Rep.  430 ;  N.  R.  Bank  v.  Ay- 
mar,  3  Hill  (N.  Y.)  262;  Blum  v.  Robertson. 
$4  Cal.  127;  Bank  of  tJ.  S.  v.  Beirne  et  al.,  1 
Grat  (42  Va.)  234,  42  Am.  Dec.  551;  Bank  of 
Deer  Lodge  v.  Hope  M.  Co.,  3  Mont.  146,  35 
Am.  Rep.  458. 

4.  The  agency  of  Herron  was  clearly  a 
special  one,  to  execute  the  note  and  mortgage 
described  therein.  Special  authority,  like  a 
general  one,  confers  by  implication  all  powers 
necessary  for  or  Incident  to  Its  proper  execu- 
tion. 31  Cyc.  1343.  As  shown  supra,  the 
authority  of  a  special  agent  must  be  strictly 
pursued,  and  thos0  who  deal  with  him  must 
at  their  peril  determine  the  extent  of  his  au- 
thority, as  he  cannot  bind  his  principal  by  his 
acts  outside  of  the  scope  of  his  authority. 

[B]  5.  Herron  was,  by  the  power  of  attor- 
ney, authorized  to  execute  and  sign  the  name 
of  Mrs.  Shehau  to  a  negotiable  promissory 
note  and  deliver  It  to  Garrett  This  note 
was  to  be  dated  September  6,  1910,  for  the 
sum  of  $5,000  and  payable  to  the  order  of 
said  Garrett  on  or  before  one  year  after  Its 
date.  It  was  to  bear  interest  at  the  rate  of 
6  per  cent  p«r  annnm.  It  was  to  be  payable 
at  any  bank  In  Vale.  It  Is  manliest  from  the 


terms  of  this  power  that  the  maker  thereof 
Intended  to  authorize  the  agent  to  execute  a 
promissory  note  only  of  the  kind  described 
therein.  The  note  was  required  to  be  negoti- 
able and  to  bear  a  certain  date,  and  to  bear 
interest  at  a  stated  rate,  and  It  was  required 
also  to  be  "payable  on  or  before  one  year 
after  its  date."  If  the  note  liad  been  drawn 
as  required  by  the  power,  both  the  principal 
and  the  interest  would  bare  become  due  and 
payable  at  the  end  of  a  year  from  its  date, 
and  an  action  for  the  recovery  of  either  the 
principal  or  any  of  the  interest  could  not, 
under  any  circumstances,  have  been  main- 
tained until  the  expiration  of  a  year  from 
the  date  of  the  note.  The  authority  delegat- 
ed to  Herron  authorized  him  to  execute  a 
note  of  ttiat  character  and  no  other. 

The  notes  tbat  be  executed  provide,  in  the- 
first  place,  that  the  principal  shall  be  paid 
on  or  before  one  year  from  the  date  of  the 
note ;  but  they  inquire  the  Interest  to  be  paid 
semiannually.  This  is  a  clear  and  material 
departure  from  the  power  conferred  upon  the 
agent  The  note  that  he  was  authorized  to 
execute  made  tbe  interest  collectible  at  the 
end  of  the  year;  but  the  notes  executed  by 
him  made  tbe  Interest  collectible  at  the  end 
of  six  months.  Furthermore,  the  note  that  the 
agent  was  authorized  to  execnte  would  have 
made  the  principal  collectible  at  tbe  end  of 
twelve  months;  but  the  notes  executed  by 
him  made  the  principal  collectible  at  the  end 
of  stx  months,  at  the  option  of  the  holders  of 
the  notes,  if  the  interest  was  not  paid  at  the 
end  of  six  months.  The  agent  had  no  author- 
ity to  make  the  interest  collectible  semiannu- 
ally, or  to  make  the  principal  collectible  at 
the  end  of  six  months,  at  tbe  option  of  the 
holders  of  the  nofes.  if  the  Interest  should 
not  be  paid  semiannually.  The  agent  by  mak- 
ing the  interest  on  said  notes  collectible  semi* 
annually,  and  providing  that,  if  it  should  not 
be  so  paid,  the  principal  should,  also,  become 
due  and  collectible  at.the  option  of  the  hold- 
ers thereof,  acted  outside  of  the  authority 
conferred  upon  him,  and  contrary  thereto. 
Tbe  notes  that  he  executed,  and  also  the 
mortgage  glven-to  secure  their  payment  are 
not  the  notes  or  the  mortgage  of  Mrs.  Shehan, 
and  they  are  void  as  to  her. 

Mrs.  Shehan  had  a  right  to  require  that  the- 
$5,000  for  which  she  intended  to  make  her- 
self liable  . should  be  Included  In  one  note,  and 
not  In  several,  and  she  seems  to  have  done  so 
by  the  power  that  she  executed;  but  we  do 
not  find  it  necessary  to  decide  whether  the 
execution  of  the  two  notes  Instead  of  only 
one,  or  having  said  notes  signed  by  Oharles^ 
E.  Herron  and  Estey  A.  Herron  as  makers 
thereof  Jointly  with  Mrs.  Shehan,  was  such 
a  departure  from  the  powers  vested  in  said 
agent  as  to  invalidate  said  notes  .as  to  Mrs. 
Shehan. 

6.  We  hold  that  the  notes  executed  are  not 
the  notes  of  Mrs.  Shehan,  becanse  tbe  inter- 
est was  made  payable  semiannnallyt  InsteaA. 
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of  at  Uie  end  of  the  year,  and  the  principal 
woa  made  collectible  at  the  end  of  six  months, 
at  the  option  ot  the  holder  thereof.  If  the 
interest  ahonld  not  he  paid  semianmiallr  as 
required  by  said  notes.  We  do  not  find  It 
necessary  to  dedde  whether  the  telegrams 
offered  In  evidence  were  so  Identified  as  to 
be  entitled  to  be  admitted  in  evidence.  The 
power  of  attorney  was  In  the  possession  of 
the  parties  when  the  notes  and  mortgage 
were  executed,  and  the  bank  plaintiff  had  no- 
tice of  Its  contents  when  It  obtained  title  to 
the  notes.  The  tel^ams  did  not  add  any- 
thing to  the  powers  of  the  agent,  Herron. 

[I]  7.  The  plaintiff  alleges  in  the  complaint 
that  the  95,000  which  was  loaned  when  the 
notes  and  mortgage  were  ezecated  was  paid 
to  Charles.  E.  Herron,  and  that  said  Herron 
used  the  whole  thereof  for  the  nae  and  benefit 
of  Mrs.  Shehan  by  improT^ents  in  her  busl- 
neas  In  Malbenr  county,  and  that  she  accepted 
and  retained,  and  that  she  does  now  accept 
and  retain,  said  beiwflts. 

Although  it  la  not  bo  stated,  we  presume 
that  this  allegatlw  was  set  forth  in  the  com- 
plaint to  Bhow  a  ratification  of  the  acts  of 
the  said  Herron  in  obtaining  said  money 
upon  said  notea.  This  allegation  ms  denied 
by  Mrs.  Shehan,  and  ttie  plaintiff  failed  to 
sustain  it  by  proof.  There  was  a  complete 
failure  to  prove  the  facts  necessary  to  show  a 
ratification.  Th«e  was  no  evidence  to  show 
that  Mrs.  Shehan  had  knowledge  of  the  con- 
tents of  the  notes  to  whldi  Herron  subscribed 
her  name  until  this  salt  was  commenced. 
The  evidence  shows  that  she  resides  in  the 
dty  of  Washington.  There  Is  no  evidence 
that  she  was  evec  In  Oregon.  The  evidence 
falls  to  show  what  was  d<me  with  Uie  ¥5,000. 
The  plaintiff  produced  evidence  tliat  Charles 
B.  Herron  bad  deeded  his  land  to  Mrs.  She- 
han and  that  she  had  given  him  an  agree- 
ment that  he  was  to  have  tlie  land  back  <m 
paying  her  a  certain  amount  of  money ;  but 
there  was  no  evidence  to  prove  that  Mrs.  She- 
han recdved  any  part  of  said  money.  The 
evidence  shows  that  Herron  was  trying  to 
bcffrow  the  money  and  that  he  olitained  it, 
but  it  doea  not  appear  what  he  did  with  it 
In  additi(m  to  the  ezlilUts  put  In  evidence, 
the  plaintiff  had  but  one  witness  that  gave 
evidence  concerning  the  facts  In  issue.  It  Is 
a  well-settled  principle  of  law  that  a  parts' 
who  lelles  on  ratification  of  unauthorized 
acts  of  an  agent  has  the  onus  of  proving  the 
necessary  facts  to  show  such  ratlflcattw. 

31  Gyc.  1647,  states  the  mle  thus : 

"A  party  relying  on  a  ratification  of  the  on- 
authoriz^  act  of  an  agent  has  the  burden  of 
proving  it.  To  meet  the  burden  it  is  necessary 
to  show  that  the  ratification  was  made  under 
such  circumstances  as  to  be  binding  on  the  prin- 
cipal, especially  to  see  to  it  that  all  material 
facts  were  made  Imonn  to  him,  or,  as  is  some- 
times stated,  to  see  to  it  that  there  avbs  an  adop- 
tion of  the  act  by  the  principal,  with  fall  knowl- 
edge of  wbat  had  been  done  in  his  name  and  on 
bis  belialf ;  and  it  does  not  suffice  to  show  that 
the  principal  omitted  to  make  inquiries  and  that 
facts  might  have  been  learned  by  diligence  on 


his  part.  If  It  appears  that  he  was  misapprehend- 
ed or  was  mistaken  as  to  material  facts.  Bat  in 
sustaining  the  burden  of  proof  cast  on  the  one 
seeking  te  enforce  a  liability  by  ratification, 
arising  from  alienee  or  a  Cailure  to  repudiate  an 
unauthorized  act  after  knowledge  thereof,  it  is 
not  necessary  for  him  to  show  that  by  such 
silence  be  has  been  misled  to  his  prejodice." 

We  find  that  the  court  bdow  erred  in  ren- 
dering a  decree  in  favor  of  the  plaintiff  and 
against  the  defendant  Catherine  h.  Shehan, 
upon  said  promissory  notes  and  said  mort- 
gage ;  and  we  find,  also,  that  said  notes  and 
said  mortgage  are  utterly  void  as  to  her. 

The  decree  of  the  court  below  Is  reversed 
so  far  as  It  rehites  to  the  defendant  Cather- 
ine L.  Kieban,  and  as  to  her  this  suit  is  dis- 
missed. 

BEAN,  3.  (dissenting).  I  am  unable  to  give  , 
my  assent  to  the  conclusion  reached  by  Mr. 
JuaUce  RAMSEY  in  the  <^ion  in  this  case. 

It  appears  from  an  agreement  executed  on 
the  30th  day  of  July,  1009  (Plaintiff's  Ex.  No. 
5).  that  Catherine  L.  Shehan  and  Charles  E. 
Herron  were  about  to  engage  in  acquiring, 
improving,  and  promoting  an  irrigation  proj- 
ect In  Afolheur  county.  Or.  Herron  repre- 
sented that  he  had  procured  deeds  to  certain 
lands  and  water  rights  to  be  placed  In  escrow 
In  the  plaintiff  bank  at  Vale,  Or.,  taking  title 
in  his  own  name.  By  the  agreement  made  be- 
tween Catherine  L.  Shehan  of  Washington, 
D.  C,  party  of  the  first  part,  Charles  E.  Her- 
ron of  Vale.  Or.,  party  of  the  8e<^nd  part, 
and  M.  A.  BalUnger  of  Washington,  D.  C, 
party  of  the  third  part  (who  was  to  act  as 
trustee  in  the  matter),  Mrs.  Shehan  executed 
to  Herron  and  delivered  a  promissory  note 
for  $13,500  to  the  trustee  for  hersekf  aud 
Herron  as  a  promotion  fund,  and  the  latter 
transferred  the  title  to  the  lands  and  water 
rights 'to  Mrs.  Shehan,  which  title  she  was 
to  hold  until  such  time  os  the  stock  and  bondH 
of  a  corporation  to  be  formed  should  be  ready 
for  delivery.  The  capital  stock  of  the 
corporation  to  be  Issued  was  of  the  par  value 
of  a  million  dollars  and  bonds  to  the  amount 
of  $300,000  were  to  be  Issued  and  sold.  When 
this  was  done,  Mrs.  Shehan  was  to  deed  the 
property  to  the  corporation  and  receive  all 
the  capital  stock  except  $950,000  which  was 
■  to  be  delivered  to  Herron.  The  bonds  were 
to  be  transferred  to  BalUnger  in  trust  to  be 
sold  to  pay  a  $13,500  note  executed  by  Mrs. 
Shehan  to  Herron  and  to  be  discounted  by 
BalUnger,  and  to  pay  $3,000  to  Herron.  The 
remainder  of  the  bonds  were  to  belong  to  the 
coi^joration. 

It  is  seen  tliat  Mrs.  Shehan  did  not  bny 
the  land  and  water  rights,  but  hold  the  rec- 
ord title  as  a  mortgafjee  as  security  for  hav- 
ing signed  the  note  given  to  obtain  money  to 
be  used  In  promoting  the  Irrigation  project. 
The  lands  were  embraced  In  wbat  was  known 
as  "Bully  Creek  Reservoir  Site,"  and  the 
water  rights  were  the  Bully  l^reefc  water 
rights.    In  1910  Herron  applied  for  more 
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maaef,  A  copj  of  a  telegram  Introdncecl  In 
evldoKe  reads  thus: 

"Washington,  Au^t  26th,  1910.'  Chas.  E. 
Herron :  Xou  are  authorized  to  execute  my  oote 
and  mortgage  of  all  my  Bully  Creek  holdings  to 
Garrett,  five  thousand  dollarB  due  on  or  before 
one  year,  6  %  interest.  Catherine  L.  Sbeban." 

A  copy  of  another  telegram  In  tbe  record  la 
as  follows; 

"WashfiutoD,  D.  C.  September  4,  1910.  To 
Cbas.  £}.  Herron,  Tale.  Oregon.  In  order  to 
enable  you  to  borrow  $5000.00  I  waive  my  prior- 
ity, to  that  extent  under  my  contract  on  Bully 
Creek  property  in  favor  of  Garret,  and  author- 
ize you  to  make  him  a  first  lien  mortgase.  I 
have  confirmed  this  1^  letter.  [Signed]  Catb- 
erine  Sbeban." 

Tbe  following  Is  a  copy  of  a  tdegram  le- 
ceived  by  Herron  about  that  time: 

"Wash.  D.  C.  3  &  4tb.  Gfaas.  R  Herron. 
Vale,  Oregon.  Power  attorney  to  execute  note 
mortgage  mailed  today  complete  authority.  M. 
A.  Ballinger." 

The  power  of  attorney  which  Is  in  qne8tl<m 
in  this  suit  arrived  at  Vale  in  the  mall  of 
September  6th.  The  money  was  procured 
from  two  sources:  ^,000  from  Mrs.  Gors<m, 
and  $3,000  from  the  bank.  Notes  correspond- 
ing to  tbe  amoants  were  given  to  Harry  R. 
Garrett,  the  person  named  in  the  power  of 
attorney,  and  a  mortgage  on  the  land  and 
water  rljghts  was  execnted  and  delivered  to 
htm  to  secure  their  payment.  At  tbe  same 
time  Garrett  assigned  the  mortgage  and  the 
two  notes  to  C.  W.  Thebaud,  an  officer  of 
the  bank,  and  the  mortgage  and  assignment 
Were  afterwards  recorded.  At  the  time  of  re- 
ceiving the  notes  and  mortgage,  Thebaud 
executed  what  was  termed  a  declaration  of 
trust  acknowledging  that  he  held  them  in 
trust  for  the  bank  and  for '  Mrs.  Corson. 
Afterwards  Thebaud  indorsed  tbe  notes  to 
the  plaintiff  bank.  It  is  shown  by  the  evi- 
dence of  J.  W.  Corson  (pages  16,  17,  Trans.) 
that  the  money  was  paid  over  to  Mr.  Herron 
tm  Mrs.  Shehan,  to  quote: 

"Ttiat  amount,  SO ,000  actual  cash,  was  re- 
vived by  Charles  m.  HarrtHi  under  his  power  of 
attorney  for  Catherine  L.  Sbdian." 

Vtom  tbe  «Tldaice  of  J.  W.  Oonon  to 
wlumi  Hemm  made  an  triplication  for  a  loan 
and  who  states  that  be  bad  personal  knowl- 
edge of  tbe  negotlaUons  and  openeA  and  read 
several  <tf  the  telegrams  received,  the  fol- 
lowing appears: 

*'A.  Mr.  Herron  made  application  to  Mrs. 
Sheban  for  $5,000  which  he  needed  on  the  prop-, 
erty  out  here,  and  she  wired  him  that  she  didn't 
have  the  cash,  but  if  he  could  borrow  it,  to  bor- 
row it,  and  she  would  pay  it.  Q.  What  prop- 
erty do  you  have  reference  to?  A.  The  Bully 
creek  interests  that  were  deeded  by  Mr.  Herron 
to  her,  Including  the  land  described  in  the  deeds 
from  Herron  to  Catherine  It.'  Sbeban,  deeded 
land  and  water  rights  which  she  always  referred 
to  as  her  Bully  creek  property.  Q.  And  she 
and  Herron  were  endeavoring  to  raise  money 
for  the  imim>vanent  of  that  property?  A.  Yes. 
Q.  And  Herron  was  here  in  person,  was  he  not? 
A.  Herron  was  here  In  town.  Q.  Talked  with 
you  about  it?  A.  Talked  with  me  about  it, 
and  I  told  blm  I  could  get  him  the  money  if 
he  would  get  me  a  mortgage  on  the  property. 
Q.  And  did  yon  have  any  communication  with 
or  from  Mrs.  Shehan  In  regard  to  the  matter? 


A.  I  did ;  I  bad  numberless  telegrams.  Q. 
Have  yoo  got  all  those  telegrams?  A.  I  have. 
Q.  Wilt  you  produce  them?  A.  I  have  that  one. 
(Witness  hands  paper  to  counsel.)  What  date 
is  that?  Q.  August  26th.  A.  That  seems  to  be 
the  first  one.  (Witness  hands  three  other  papers 
to  oonnMl.)" 

Tbe  power  of  attorney  In  questi(Hi  was  to 
tbe  ft>Uowlng  terms: 

"ICnow  all  men  by  these  presents,  that  I. 
Catherine  L.  iSheban,  a  widow,  of  Washington 
City,  in  the  District  of  Columbia,  do  hereby 
make,  constitute  and  appdnt  Charles  E.  Her- 
ron of  Vale,  in  the  state  of  Oregon,  my  true  and 
lawful  attorney.  In  and  for  tbe  purposes  herein- 
after mentioned,  to  wit :  He  is  hereby  author 
ized  and  empowered  to  execute  and  sign  my 
name  to  a  negotiable  promissory  note  and  de- 
liver the  same  to  Harry  B.  Garrett,  said  note 
to  he  dated  September  6,  1910,  for  the  sum  of 
five  thousand  ^000.00)  dollars,  payable  to 
the  order  o£  said  Garrett  on  or  before  one  year 
after  its  date  and  bearing  Interest  at  six  (6)  per 
cent,  per  annum  and  payable  at  any  bank  at 
Vale,  Oregon.  And  ti&e  said  Herron  is  further 
authui'ized  to  execute  in  my  name  a  mortgage, 
or  deed  of  trust,  to  secure  tbe  payment  of  said 
note  and  interest,  upon  and  covering  four  hnn- 
drsd  and  eighty  (4S0)  acres  of  la^  owned  by 
me  in  Malheur  county,  Or^n,  that  bdng  all 
the  land  owned  by  me  in  said  county,  and  alse 
all  my  right,  title  and  interest  in  and  to  all  wa- 
ter rights  and  surveys  and  reservoir  and  dam 
sites  owned  by  me  in  said  county,  said  mort- 
gage or  deed  of  trust  to  be  in  the  ordinary  form, 
used  in  said  county  and  tlie  said  Herron  is  ati- 
thorized  to  sign  my  name  to  said  note  and  mort- 
gage, or  deed  of  trust,  and  to  acknowledge  for 
me  and  in  my  name  tbe  execution  of  the  said 
mortgage,  or  deed  of  trust,  and  to  deliver  said 
note  and  mortgage  or  deed  of  trust  to  said  Gar- 
rett, and  said  oote  and  mortgage  or  deed  of 
trust,  80  executed  and  acknowledged  to  said 
Garrett  shall  be  in  all  respects  as  binding  on  me 
as  though  I  bad  personally  executed  and  ac- 
knowled^  the  same. 

'In  witness  whereof,  I  have  hereunto  set  m 
hand  and  seal  this  third  day  of  September,  IVm. 

"Catherine  I*  Shehaa.  [SeaL]" 

This  Instrument  was  acknowledged  and  re- 
corded In  Malheur  county.  Or. 

It  Is  oontended  by  connseL  tor  defendant 
Mrs,  Sheban  that  the  note  and  mortgage 
were  ycU  for  tbe  reasons:  (1)  Tbat  two 
notes  wen  ucscnted  instead  of  one ;  (2)  tbat 
tbe  notes  prorlded  tbat  the  interest  should  be 
imid  semlannaaUy,  and.  If  not  so  paid,  tbe 
wbble  sum  should  become  doe;  (8)  Ibat  Ber- 
ron  and  wife  signed  the  notes  and  mortgage, 
thereby  creating  a  cloud  upon  Mrs.  ShdMm's 
title  to  the  pnverty;  tbat  there  was  a  de- 
parture .from  Uie  power  of  attorn^. 

Tbe  evldrace  prodooed  by  tbe  plaintiff  is 
not  omtradleted.  There  'was  no  vlolatioD 
of  tbB  terms  of  the  poww.  Tbe  deten^ts 
offered  no  evidence  In  tbe  case.  It  is  ap- 
parent from  the  record  that  Mrs.  Sbeban 
desired  to  obtain  tbe  loan  of  $6,000  for  Her^ 
ron  to  use  In  promoting  ttie  irrigation  proj- 
ect .  fniere  la  no  pretense  tbat  she  desired 
tbe  money  to  be  forwarded  to  her  at  Wash- 
ington, hence  it  must  be  conceded  that  she 
obtained  the  money  and  that  it  was  deliv- 
ered to  HeiTon  as  It  was  intended  to  be,  and 
for  ber  benefit  Tbls  was  on  Septembn:  9, 
1910.  Mrs.  Shehan  retained  the  benefit  of 
the  loan  and  speculated  tJiereon.   She  made 
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no  known  objection  to  tbe  manner  of  the  ex- 
ecution of  the  power  conferred  by  her  upon 
Herron  until  the  commencement  of  this  suit 
February  3,  1913,  more  than  two  yeara  and 
five  months  after  the  power  had  been  con- 
ferred. She  thereby  Impliedly  walred  any 
variance  or  departure  In  the  execution  of 
the  power  conferred,  and  was  liable  for  the 
debt  It  is  therefore  plain  that  the  ^,000  in 
question  was  inyested.  in  the  same  manner 
as  the  proceeds  of  the  former  note  of  Mrs. 
Shehan,  and  would  inure  to  the  benefit  of 
the  latter.  In  the  event  of  the  scheme  being 
successful,  she  would  realize  a  large  profit 
as  she  was  to  have  $50,000  of  the  capital 
stodE  of  the  corporation.  It  was  no  doubt 
desired  to  have  the  additional  loan  In  order 
to  save  the  $13,500  she  had  already  Invested. 
It  therefore  seems  to  me  that  it  Is  very  poor 
grace  for  Mrs.  Shehan  to  come  into  a  court 
of  conscience  and  seek  to  evade  the  payment 
of  her  note.  It  Is  not  strange  that  with  so 
limited  a  capital  to  carry  forward  such  an 
immense  nndertaUng  that  there  should  be 
troubled  waters  upon  the  financial  sea.  When 
Mrs.  Shehan  authorized  Herron  to  execute 
a  mortgage  la  her  name  on  the  property  held 
by  her  to  secure  the  payment  of  the  ^,000, 
it  is  manifest  that  she  Intended  a  valid  mort- 
gage to  be  executed,  and  if  It  was  necessary 
for  Herron  and  wife  to  sign  the  same,  as  it 
undoubtedly  was,  Mrs.  Shehan  has  no  reason 
to  complain.  She  could  in  no  way  be  injur- 
ed. It  Is  shown  by  the  triple  contract  re- 
ferred to  above  lelating  to  the  promotion 
of  the  enterprise,  which  was  executed  prior 
to  the  signing  of  the  notes  and  mortgage, 
that  Mrs.  Sh^an  held  title  to  the  property 
embraced  In  the  mortgage  as  security  until 
a  corporation  should  be  organized  and  stock 
and  bonds  issued,  when  the  same  was  to  be 
transferred  to  the  corporation.  That  agree- 
ment also  shows  BaUlnger's  relations  to  the 
transaction,  ^plains  why  he  signed  one  of 
the  telegrams,  and  shows  the  relations  of 
the  parties  in  the  promotion  of  the  Irrigation 
project  It  appears  therefrom  that  both  Mrs. 
Sbehan  and  Herron  were  engaged  In  a  Joint 
enterprise,  associated  togeUier  for  a  common 
pufiwse.  By  Herron  and  wife  signing  the 
mortgage  no  cloud  was  created  upon  Mrs. 
SOiehan's  title  to  the  property.  In  this  re- 
spect it  waa  at  the  most  mere  additional  evl- 
doioe  of  the  true  condition  of  the  title  to 
the  mme. 

The  power  of  attorney  did  not  specify  when 
the  Interest  on  the  note  should  be  paid.  The 
parties  seem  to  have  prepared  and  encuted 
the  notes  and  mortgage  as  nearly  In  conform- 
ity with  Mrs.  Shefaon's  directions  as  they 
knew  how  to  do;  one  ot  the  parties  being 
an  attorney,  and  the  hank  offlcen  taking  part 
In  the  transaction.  The  provision  in  the  note 
that  the  Interest  Is  "payable  semiannually" 
amonntB  to  but  little  more  than  a  matter  of 
form.  A  Mank  for  sutft  Hme  to  he  Inserted 
la  foond  In  many  of  the  forms  of  notes  in 


general  use.    The  same  conclusion  may  be 
suggested  In  regard  to  the  promise  to  pay 
the  $5,000  being  on  two  pieces  of  pai)er  in- 
stead of  one  as  a  matter  of  convenience. 
The  rule  is  laid  down  In  31  Cyc.  1263c(l): 

"In  Gleneral.  Ratification  of  the  acts  of  an 
agent  need  not  in  most  cases  be  express,  but 
may  be  implied  from  the  acts  and  conduct  of 
the  principal,  and  generally  speakins  a  ratifica- 
tion may  be  implied  from  any  acta  or  conduct 
on  the  part  of  tbe  prlBclpal  reaaonably  tending 
to  how  such  an  intention  on  the  part  of  the 
principal  to  ratify  the  actS'  or  tranaactioDs  of 
the  alleged  agent,  particolarly  where  his  con- 
duct is  inconaisteDt  with  any  other  intention. 
*  *  *  So  a  ratification  may  be  Implied  where 
the  principal  has  carried  ont  or  offered  to  per- 
form a  part  of  an  unauthorized  agreement  with 
knowledge  of  the  whole,  has  accepted  without 
objection  a  performance  or  a  part  payment  or 
performance  on  the  part  ot  the  other  party  to 
the  agreement  •  •  •  where  an  agency  has 
been  shown  to  exist  the  facts  will  be  liberally 
construed  in  favor  of  the  approval  by  the  prin- 
cipal of  the  acts  of  die  agent  ^nd  very  uight 
drcumatances  and  small  matters  will  sometimes 
■afflce  to  raise  the  presnmption  of  ratification." 

We  think  the  circumstances  as  shown  by 
the  uncontradicted  evidence  in  this  case  were 
sufficient  to  put  Mrs.  Shehan,  as  a  reasonably 
prudent  person,  upon  inquiry  as  to  the  man- 
ner of  the  execution  of  the  power.  She  had 
executed  her' power  of  attorney  authorizijig 
the  procurement  of  the  loan,  the  execution 
of  a  note  and  mortgage,  and  sent  telegrams 
approving  the  transaction.  It  is  not  con- 
sistent with  business  principles  that  she  re- 
mained for  over  two  years  without  knowing 
or  caring  what  had  been  done  in  regard 
thereto. 

It  Is  a  familiar  principle  that  a  person  can- 
not retain  the  fruits  of  an  unauthorized  con- 
tract made  for  his  benefit  by  another  assum- 
ing to  act  as  his  agent  and  repudiate  the 
responsibilities  of  such  contract  and  any  at- 
tempt to  so'  retain  the  benefits  constitutes  a 
ratification  of  the  unauthorized  act  and  cre- 
ates a  liability  on  the  part  of  such  person  to 
the  same  extent  as  if  such  contract  were 
originally  authorized.  La  Grande  National 
Bank  V.  Blum,  27  Or.  215,  217,  41  Pac.  659 ; 
Mullaney  v.  Evans,  Or.  333,  54  Paa  886 ; 
McLeod  v.  Despain,  49  Or,  563,  90  Paa  492, 
92  Pac.  1088,  19  L.  R.  A.  <N.  S.)  276.  124  Am. 
St  Rep.  1066;  Hillyard  v.  Hewitt,  61  Or. 
62,  120  Pac.  750;  Grover  v.  Hawthorne.  62 
Or.  96.  lU  Pac.  472,  121  Pac.  808;  Perkins 
T.  Boottkby,  71  1^  91,  97.  Subsequent  rati- 
fication is  equivalent  to  a  prior  auUiorlly 
and  ratlflcatlon  of  a  part  Is  afflrmance  of 
the  whole  Hobs  t.  Bossle  Lead  Mining  Oo,^ 
5  Hill  (N.  T.)  187. 

The  question  of  the  ezpendltare  of  the 
money  obtained  npon  the  note  and  mortgage 
was  not  one  which  the  lender  or  mortgagee 
could  oversee  or  direct  The  mtmey  being 
paid  to  Herron,  a  persm  designated  by  Mrs. 
Shehan  to  receive  the  same,  was  all  tite  au- 
thority that  the  parties  making  the  loan  could 
exerdse.  The  question  of  dtsbnxsCTent  by 
the  agent  is  entirely  between  the  principal 
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and  the  agent  McLeod  t.  Despain,  supra. 
In  the  case  of  WUbod  v.  Troup,  2  Cow.  (N. 
Y.)  195,  14  Am.  Dec.  461,  the  court  said: 

"In  coiiBtruiiig  a  power  of  attorney,  therefore, 
in  order  to  ascertain  whether  ft  hae  been  well 
executed,  the  letter  of  the  instrument  is  not  to 
be  exclusively  regarded ;  but  the  important  in- 
quiry is:  Have  the  intentions  of  the  parties 
been  carried  into  effect?" 

We  quote  from  Relnhard  on  Agency,  S  141: 
"Where  the  owner  of  real  estate  makes  a 
power  of  attorney  to  an  agent  to  sell  the  land 
of  ihe'  owner,  but  does  not  By  such  power  of  at- 
torney authorize  the  agent  to  make  conveyance 
thereof,  and  the  agent,  in  excess  of  his  author* 
ity,  makes  such  a  conveyance  thereof,  as  well  as 
sale,  the  principal,  upon  being  informed,  may 
reject  such  sale;  but  if  be  approves  what  has 
been  done  In  his  name,  and  accepts  notes  and 
mortgage  given  by  the  purchaser,  and  insists 
upon  their  payment  after  being  informed  of  tlie 
conveyance,  he  thereby  ratifies  the  conveyance 
and  ue  effect  of  the  power  of  attorney  to  con- 
vey as  executed  by  the  agent" 

In  all  cases,  whether  the  agency  be  general 
or  apedal,  It  is  said  to  be  a  universal  princi- 
ple that,  unless  the  inference  is  expressly 
excluded  by  other  circumstances,  It  includes 
all  the  usual  modes  and  means  of  accomplish- 
ing the  objects  and  ends  of  the  agency.  Sto- 
rey on  Agency,  t  85.  In  McDermott  t.  Jack- 
son, 97  Wis.  76,  72  N.  W.  379;  tlie  court  said: 

"The  prlnctple  tiiat  a  person  cannot  retain 
the  avails  of  an  unauthorized  contract,  made 
for  bis  benefit  by  another  assuming  to  act  as 
his  agent,  and  repudiate  the  responsibilities 
of  such  contract,  and  that  any  attempt  so  to  do, 
with  full  knowledge  of  the  ntcte,  constitDtes  a 
tatification  of  the  unauthorized  act.  and  creates 
a  lisbility  on  the  part  of  such  person  to  the  same 
extent  as  if  such  contract  were  originally  au- 
thorized, is  familiar." 

The  case  of  Taylor  v.  Agricultural  &  Me- 
chanical Ass'n,  68  Ala.  229.  237, 238,  indicates 
that,  while  courts  may  not  give  telief  in  ac- 
tions at  law  where  powers  have  been  ille- 
gally executed,  they  wlU  give  the  necessary 
relief  In  eqoiQri  and  that  the  principal  re- 
ceiving and  using  the  proceeds  of  an  unau- 
thorized contract  made  by  an  agent  ipso  fac- 
to ratifies  the  acts  of  the  agent  The  court 
there  said: 

"While  this  rule  prevails  at  law,  In  equity 
it  is  equally  well  settled  that  contracts  or  con- 
veyances made  by  an  agent  having  authority, 
though  informally  and  defectively  executed,  are 
binding  on  and  will  be  enforced  against  the  prin- 
cipal. •  •  •  It  is  not  material  whether  the 
defective  execution  is  the  result  of  mere  inadvert- 
ence, or  whether  it  is  founded  In  ignorance  or 
mistake  of  the  law." 

Perkins  v.  Boothby,  supra,  was  an  action 
for  money  had  and  received.  The  court  said: 

"When  an  agent  without  authority  or  knowl- 
edge of  his  principal  borrows  money  and  applies 
it  to  the  payment  and  discharge  of  Ae  le^  lia- 
bilities of  his  principal,  and  the  principal  know- 
ingly retains  the  benefit  of  such  payment,  the 
lender  may  recover  therefor  in  an  action  against 
the  principal  for  money  had  and  received.  A 
principal  cannot  knowingly  retain  the  benefit  of 
money  hired  by  his  agent,  in  the  name  of  the 
principal,  and  at  the  same  time  legally  refuse  to 
pay  the  loan  upon  the  ground  that  the  agent 
had  no  authority  to  borrow  money." 


Viewing  the  transaction  as  delineated  by 
the  documents  and  evidence  contained  In  the 
record,  we  think  that  any  departure  from 
the  terms  of  the  power  of  attorney,  in  the 
execution  thereof,  was  impliedly  ratified  by 
Mrs.  Shehan.  The  plalnttfrs  witnesses  hare 
given  their  version  of  the  Important  dealings, 
and,  If  their  theory  or  delineation  was  In- 
correct, It  was  Incumbent  upon  the  defend- 
ants to  explain  or  show  wherein  the  evidence 
of  plaintiff  was  wrong.  The  equities  are  with 
the  plalntifr.  The  Judgment  of  the  lower 
court  should  be  affirmed. 

M<iNART,  X,  concnn. 


PACiriO  LIVE  STOCK  CO.  T.  COCHRAN. 

(Supreme  Court  of  Oregon.    Dec  8,  1914.) 

1.  Waters  and  Water  Courses  (|  133*)— Ap- 
pro rniATioN—PROCEE  din  os— Fees  roB  De- 
termination OF  WATEa  BlGIlTS  BY  STATB 

Water  Board— Voluntabt  Patmknt. 

L.  O.  L.  S  6050,  provides  that  if,  in  proceed- 
ings by  the  state  water  board  to  adjudicate  wa- 
ter rights,  any  claimant  after  notice  shall  fail 
to  appear  and  submit  proofs  of  his  claims,  he 
shall  be  barred  from  subsequently  asserting  any 
rights  theretofore  acquired  on  the  stream  or  oth- 
er body  of  water  embraced  in  such  proceedine, 
and  shall  be  held  to  have  forfeited  all  right  to 
the  use  of  the  water  theretofore  claimed  by  him. 
Section  6G41  provides  that,  at  the  time  of  But>- 
mitting  proof  of  appropriation  or  of  the  taking 
of  testimony  for  the  determination  of  rights  to 
water,  the  dlviBicm  superinteudent  shall  collect 
from. each  claimant  a  fee  of  $1  for  recordinr 
the  water  right  certificate,  and  an  additional 
fee  gradcated  In  accordance  with  the  acreage  for 
which  water  rights  are  claimed.  Held,  that 
payment  of  such  fees  by  claimant  under  protest, 
in  proceedings  so  instituted  in  order  that  he 
might  establish  his  claim  and  not  suffer  a  for- 
feiture thereof,  was  not  voluntary  so  as  to  pre- 
clude him  from  subsequently  suing  to  recover  Uie 
same  on  the  ground  that  the  lees  encted  were 
Illegal. 

[Ed.  Note.— For  other  case&  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  146;  Dec.  Dig.  f 
133*} 

2.  States  (J  193*)— Action  Against— Ih.e- 
QAL  Taxes— Recovery— Parties  Subject  to 
Suit. 

Where  a  state  officer  has  collected  an  illegal 
tax  or  exaction  and  paid  the  same  into  the  state 
treasury,  as  is  his  duty,  an  action  to  recover  the 
same  should  be  brought,  not  against  him.  but 
against  *the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  I  186 ;  Dec.  Dig.  S  193.*] 

3.  Taxation  (fi  40*)— "Tax." 

The  word  *'taz,''  in  common  parlance  and  In 
the  laws  of  the  several  states.  Is  ordinarily  used 
to  express  the  idea  of  sovereign  power  exercised 
for  a  particular  purpose,  to  wit,  to  raise  money 
for  general  and  ordinary  governmental  expenses, 
and  as  used  in  Const,  art.  9,  8  1,  requiring  uni- 
formity of  taxation,  means  an  exaction  by  the 
sovereign  from  a  citizen  without  his  consent,  a 
charge  or  pecuniary  burden,  imposed  on  the  in- 
dividual or  his  property,  to  support  the  general 
government  or  for  some  special  purpose  for 
which  the  state  may  make  requisition  in  a  par- 
ticular mode,  and  does  not  include  fees  reqnl  ired 
by  claimanta  of  water  rif^bts  to  be  paid  prior  t» 
the  determination  of  their  rights  in  proceedings 
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instituted  by  the  state  water  board  for  that  pur- 
pose by  li.  O.  L.  i  6641. 

[Ed.  Note.— For  other  casM,  see  Taxation, 
Cent.  Dig.  {§  68-89;  Dec.  Dig.  S  40.* 

For  other  definitioDi,  see  Words  and  Phrases. 
First  and  Second  Series,  Tax.] 

4.  Constitutional  Lw?  fl  278*)  —  Watbhs 

AKD  WaTBB  COUBSIBII  168*)— DDI  PBOCSSS 

OF   Law— Pees— Appeopbiatiok— PaocKKD- 

xnos. 

L.  O.  L.  S  6641,  requiring  each  claimant 
of  water  rights,  submitting  his  daim  to  the  state 
water  board  for  determination,  in  proceedings  by 
the  board  to  establish  water  rights  on  a  stream 
used  for  irrigation,  to  pay  certain  specified  fees, 
gradaated  in  accordance  with  the  amount  of 
land  within  the  claim  of  each  claimant,  is  not 
unconstitutional  as  depriving  claimant  of  his 

Eroperty  without  due  process  of  law ;  such  fees 
eing  used  to  pay  the  expenses  incid«at  to  the 
hearing  and  determlnatioD  of  the  claims,  to  the 
survey  of  the  land,  etc. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  fiS  703,  765,  767-770,  772-777, 
77&-806,  808-810,  816^4,  907-924,  9« ;  Dec 
Dig.  5  278;*  Waters  and  Water  Courses,  Cent 
Dig.  I  146 ;  Dec.  Dig.  S  133.*] 

6.  COHSXITDTIONAL  LAW  (|  211*)  —  DQtrAL 

PBozBcnoN  or  Li.w»— Dibcbiuinatxom. 
L.  O.  L.  i  6641,  teauiring  water  claimants 
to  pay  specified  fees  as  a  condition  precedent  to 
tteb  r^t  to  have  their  water  rii^ts  determined 
in  proceedings  by  the  state  watu  bond '  for 
that  purpose,  in  so  fiw  «s  it  exempts  from  pay- 
ment claimanta  having  permits  issued  under 
Acts  1909.  was  Dot  discriminatory,  in  view  of 
aecCiim  6601,  requiring  the  state  engineer  to 
exact  in  advance  from  an  applicant  tor  a  per- 
mit to  appropriate  water  exactly  the  same 
amount  as  fees  which  is  exacted  from  claimants 
on  final  determination  under  section  6641. 

[Ed.  Note.->For  other  casw,  see  Constitutional 
Law,  Cent  Dig.  f  678;  Dec.  Dig.  |  211.*1  • 

In  Banc,  'Appeal  from  Clrcait  Court, 
Union  County;  J.  W.  Knowles,  Jndge. 

Action  by  the  Padflc  Live  Stock  Company 
against  Georse  T.  Cochran.  Judgment  for 
defendant,  and  pUlntift  appeals.  Affirmed. 

The  complalDt  alleges,  that  defendant  ia  a 
member  of  the  board  of  ccmtrol  of  the  state 
of  Oregon,  now  designated  as  fbe  state  water 
board,  and  superintendent  of  water  division 
No.  2,  and  recites: 

"That  prior  to  any  of  the  times  herein  men- 
tioned the  said  board  of  control  of  the  state  of 
Oregon  determined  to  make  a  determination  of 
the  rights  of  all  persons  to  the  waters  of  Silviea 
river,  and  thereupon  duly  published  notice  re- 
quiring all  parties  claiming  ai^  rights  therein 
to  file  statonents  of  their  claims  and  stating 
the  time  when  the  testimony  would  be  taken, 
all  in  accordance  witb  the  provisions  of  section 
6636  of  the  General  Laws  of  Oregon,  and  a  copy 
of  said  notice  was  duly  served  upon  plaintiff  by 
registered  mail,  as  provided  1^  section  6637  of 
said  Laws  of  Oregon,  and  which  notice  required 
that  said  statement  be  filed  with  the  defendant 
above  named.  «  *  *  Thereafter  and  on  the 
28th  day  of  July,  1918,  plaintifT  duly  delivered 
to  the  said  defendant  as  such  superintendent  of 
water  division  No.  2  its  statement  of  its  claims 
in  and  to  the  waters  of  Silvies  river  duly  sworn 
to  and  containing  all  of  the  matters  required  by 
section  6638  of  the  Laws  of  Oregon,  and  there- 
upon requested  the  said  defendant  to  receive  and 
file  the  same.  •  *  •  That  said  defendant 
then  and  there  demanded  of  the  said  plaintiff  the 
payment  of  the  sum  of  $401.44,  as  an  irrigation 
fee,  and  $1  as  a  certificate  fee,  before  he  would 


receive  or  file  the  said  statement,  and  the  said 
defendant  then  and  there  refused  to  file  the  said 
statement  unless  the  said  sum  was  paid  to  him. 
That  8a)d>^  plaintiff  thereupon  Insisted  that  the 
said  statement  be  received  snd  filed  by  him  with- 
out the  payment  of  the  said  sum,  but  the  said  de- 
fendant refused  to  61e  or  receive  the  same  and 
illegally  demanded  and  insisted  upon  the  pay- 
ment of  the  said  sum  as  aforesaid.  •  *  • 
That  the  said  plaintiff  protested  against  the  pay- 
ment of  the  said  sum  on  the  ground  that  the 
same  was  illegal,  extortionate,  and  dcpri^'ed  the 
said  plaintiff  of  its  right  to  set  up  its  rights  and 
defend  its  rights  in  the  matter  oi  the  said  adju- 
dication of  the  water  rights  of  said  river,  and 
deprived  plaintiff  of  its  property  without  due 
process  ot  law,  and  deprived  it  of  the  equal 
protection  of  the  law  and  prevented  it  from  de- 
lending  its  rights  without  paying  an  exorbitant 
sum  01  money  to  the  said  defendant ;  and  there- 
upon the  said  plaintiff  under  protest  and  invol- 
untarily, and  by  reason  of  the  compulsion  of  the 
said  defendant,  paid  the  said  sum  to  the  said  de- 
fendant, and  the  said  defendant  took  and  re- 
ceived the  same  from  the  said  plaintiff,  and 
thereupon  filed  the  said  claim  as  aforesaid.  At 
the  time  of  the  said  payment  the  said  plaintiff 
notified  the  said  defendant  that  the  said  pay- 
ment was  made  Involuntarily^  and  under  pro- 
test, but  the  said  defendant  still  does  retain  the 
said  money  and  the  whole  thereof,  and  refuses 
to  pay  the  same  to  plaintiff,  and  no  part  thereof 
has  heen   repaid   by   defendant   to  plaintiff. 

*  *  *  That  the  said  payment  was  made  In- 
voluntarily and  under  compulsion  and  by  reason 
of  the  illegal  demands  of  the  defendant  as  afore- 
said, and  his  refusal  to  file  the  said  document 
unless  the  said  demands  were  complied  with. 

*  *  *  That  the  said  demand  of  the  said  de- 
fendant was  wholly  illegal  and  extortionate,  and 
the  said  sum  so  demanded  was  not  a  proper  fee 
or  any  fee  for  the  filing  of  the  said  paper,  and 
the  said  amount  eo  demanded  as  aforesaid  as  a 
condition  of  filing  said  paper  was  illegal  and  the 
amount  thereof  was  grossly  and  entirely  out  of 
all  proportion  to  the  services  required  by  the 
said  defendant  in  receiving  and  filing  the  said 
document,  and  the  said  amount  was  not  a  proper 
or  any  fee  for  the  filing  of  the  said  document, 
but  was  an  arbitrary  tax  and  imposition  placed 
upon  plaintiff  illegally  preventing  it  from  de- 
fending the  proceedings  which  it  was  cited  to  de- 
feud  as  aforesaid." 

There  was  a  prayer  for  Judgment  against 
defendant  for  $403.44.  The  defendant  de- 
murred  generally,  and,  the  demurrer  having 
been  aoatalned,  plaintiff  appeals. 

Bdvnurd  F.  Ttaadwell,  of  San  FrauciscOf 
Cal.,  and  JiOm  L.  Sand,  of  Baker,  for  appel- 
lant A.  H.  Orawford,  Atty.,  Oen.,  for  re- 
spondent. 

McBfilDB,  O.  J.  (after  stattaig  the  t&ctB  as 
above).  The  judge  of  the  circnlt  oourt  made 
and  filed  a  lengthy  and  exhaustive  opinion, 
which,  with  certain  exc^itlons  hereinafter 
noted,  we  adopt  as  the  opinion  of  this  court. 
It  is  as  follows: 

"The  above  cause  is  before  the  court  for  deci- 
sion on  demurrer  to  the  complaint.  The  allega- 
tions of  the  complaint  are  familiar  to  the  at- 
torneys fOr  both  parties,  and  hence  it  Is  un- 
necessary to  set  forth  the  allegations  of  the  com- 
plaint in  this  opinion.  Suffice  it  to  say  that  this 
IS  an  action  to  recover  money,  which  has  been 
paid  to  the  defendant,  as  one  of  the  water  super- 
mtendentB  of  the  state,  and  a  member  of  the 
board  of  control,  and  which  was  paid  to  him  uo- 
der  and  by  virtue  of  the  provisions  of  section 
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6641,  L.  O.  L.,  which  provides  as  follows;  'At 
the  time  of  the  BUbtnissioa  of  proof  of  appropria- 
tion, or  at  the  time  of  taking  of  testimony  for 
the  determination  of  rights  to  water,  the  division 
superintendent  shall  collect  from  each  of  the 
*lHimants  or  owners,  a  fee  of  $1.00  for  the  pur- 
pose of  recording  the  water  rights  certificate, 
when  issued  in  the  office  of  the  county  clerk, 
togettier  with  the  additional  fee  of  15^  for  each 
acre  of  irrigated  land  tip  to  and  including  100 
acres,  and  64^  per  acre  for  each  acre  in  excess 
of  100  acres  up  to  and  including  1,000  acres, 
and  1^  for  each  acre  in  excess  of  1,000.  •  •  • 
All  fees  collected  by  the  division  superintendent 
shall  be  accounted  for  at  the  following  regular 
meeting  of  the  board  of  control  and  paid  by  such 
board  into  the  state  treasury,  except,  however, 
those  fees  due,  or  to  be  paid  to  the  county  clerk.' 
A  demurrer  has  been  filed  to  the  complaint  np- 
on  the  following  grounds:  That  the  complaint 
fails  to  state  facts  sufficient  to  constitute  cause 
of  action  against  the  defendant,  in  that  the  com- 
plaint shows  apon  its  face  that  all  the  fees  al- 
leged to  have  been  coUected  by  the  defendant, 
were  collected  under  and  pursuant  to  the  provi- 
sions of  section  6541,  L.  0.  L.,  and  hence  were 
legally  coUected,  and  turned  over  to  the  state 
treasury  of  the  state  of  Oregon.' 

[I]  "It  is  contended  by  connsel  for  the  defend- 
ant. In  support  of  the  demurrer,  that  the  money 
paid  to  the  defendant  was  a  voluntary  payment, 
and  hence  cannot  be  recovered  back.  It  is  al- 
leged in  the  complaint  that  the  money  paid  was 
paid  under  compulsion.  However,  I  think  that 
the  complaint  clearly  shows  that  the  only  com- 
pulsion was  the  provisions  of  the  water  code  re- 
quiring the  same  to  l>e  paid.  Of  course,  it  was 
optional  with  the  plaintiff,  whether  it  paid  the 
money  or  not,  that  is,  it  was  optional  with  the 
plaintiff  whether  it  filed  its  claim ;  but  if  it  did 
not  file  its  claim,  under  the  law  its  right  to  have 
the  water  it  was  entitled  to  have  adjudicated 
ceased,  and  it  could  not  afterwards  have  its 
right  adjudicated.  Under  these  circumstances, 
I  do  not  believe  that  the  payment  was  such  a 
TOlnDtary  payment  that  it  could  not  be  recover- 
ed. Under  Oie  authorities,  if  the  party  paying 
the  money  has  the  right  to  contest  the  payment 
as  a  defendant  in  the  case  or  has  the  right  to 
enjoin  the  collection  of  the  money  without  jeop- 
ardising any  of  bis  rights,  a  payment  made  un- 
der sncn  circumstances  ia  a  voluntary  payment, 
and  cannot  be  recovered.  Such  is  the  doctrine 
of  the  case  of  Johnson  v.  Crook  County,  S3  Or. 
329,  100  Pac.  294,  133  Am.  St  Rep.  S34,  and 
also  the  case  of  Trower  v.  City  and  County  of 
San  Francisco,  152  Cal.  479,  92  Pac.  1025,  15 
li.  B.  A.  (N.  S.)  183.  The  authorities  also 
hold  that  where  the  delay  will  prejudice  the 
rights  of  a  party  because  payment  must  be  made 
at  a  certain  time,  as  a  condition  precedent  to 
filing  a  claim  or  presenting  proofs,  etc.,  and 
where  illegal  fees  are  exacted  one  in  official 
authority,  preventing  the  immediate  exercise  of 
an  undoubted  right,  except  on  their  payment, 
they  may  be  recovered,  although  the  party  may 
have  resorted  to  mandamus  proceedings  to  com- 
pel the  filing  without  payment.  Trower  v.  City 
and  County  of  San  Francisco,  supra ;  State  v. 
Gorman,  40  Minn.  232,  41  N.  W.  948,  2  L.  R 
A.  701:  Fatjo  v.  Pfister,  117  Cal.  83,  48  Pac. 
1012.  In  the  case  at  bar,  the  plaintiff  was  com- 
pelled to  make  the  payment  on  or  before  the 
22d  day  of  August,  1912,  the  time  set  by  the 
board  for  the  submission  of  proof  of  appropria- 
tion, and,  if  it  did  not  pay  the  fees  on  or  before 
that  time,  it  could  not  submit  its  proof.  I  think 
that  the  payment,  under  Buch  circumstances, 
was  an  involuntary  payment  and  therefore  can 
be  recovered. 

[2]  "Again  it  is  contended  by  counsel  for  the 
defendant,  in  support  of  their  demurrer  to  the 
complaint,  that  this  action  should  be  brought 
against  the  stat&  instead  of  against  the  defend- 
ant whose  duty  it  is,  after  receiving  the  money, 
to  pay  the  same  into  the  state  treasury.  The 


RBPOETBnR  (Or. 


authorities  seem  to  hold  that  altbongh  a  tax  or 
exaction  may  be  illegal,  yet  if  the  omcer,  whose 
duty  it  is  to  collect  the  tax  collects  the  same 
and  turns  it  into  the  state  treasury,  the  action 
should  be  brought  against  the  state  or  munici- 
pality, instead  of  the  officer.  Eugene  Lane 
County,  50  Or.  468.  98  Pac  255;  Yamhill 
County  V.  Foster,  53  Or.  124.  99  Pac.  286.  The 
presumption  of  law  is  Aat  official  duty  has  been 
regularly  performed.  Subdivision  15,  S  799,  L. 
O.  L. ;  Stephenson  v.  Van  Blokland,  60  Or.  247, 
118  Pac.  1026;  Clark  v.  City  of  Salem.  61  Or. 
116,  121  Pac  416,  Ann.  Cas.  1914B,  205. 
Therefore  the  presumption  is  that  the  money 
collected  from  ue  plaintiff  has  been  turned  over 
by  the  defendant  to  the  state  treasury,  but  the 
complaint  in  this  case  alleges,  in  paragraph  7 
thereof,  'but  the  said  defendant  still  does  re- 
tain the  said  money,  and  the  whole  thereof.*  I 
think  that  this  allegation  raises  an  issue  as  to 
whether  or  not  the  defendant  had  possession  of 
the  money  sought  to  be  recovered  at  the  time 
this  action  was  commenced. 

"Again,  it  is  contmded  by  counsel  for  the  de- 
ISendant,  in  support  of  their  demurrer  to  tiie 
complaint,  that  the  money  w^  paid  by  the 
plaintiff  to  the  defendant  under  and  by  virtue  of 
the  provision  of  section  6641,  L.  O.  L.,  which  is 
a  valid  enactment,  and  therefore  the  plaintiff 
cannot  recover  the  same.  Counsel  for  the  plain* 
tiff,  on  the  other  hand,  claims  that  section  0641, 
in  so  far  as  it  gives  the  division  superintendent 
the  right  to  collect  the  fees  specified  in  said 
section,  Is  illegal  and  unconstitutional,  and  there- 
tore'  the  plaintiff  has  a  right  to  recover  the  same. 
This  is  the  most  important  question  presented 
for  decision  by  the  demurrer  to  the  complaint. 
Counsel  for  the  plaintiff  claims  that  the  imposi- 
tion of  these  fees  is  a  tax,  and  violates  the  con- 
stitutional provision  that  a  tax  upon  property 
shall  be  equal  and  uniform,  and  that,  as  the 
mcmey  derived  from  these  taxes  goes  Into  the  gen- 
eral fund  of  the  state  treasury,  this  propeii?  is 
bearing  an  unjust  burden  of  taxation ;  the  pre- 
sumption being  that  it  is  already  taxed  for  gen- 
eral revenue  parposes.  Ellis  t.  Frazler,  38  Or. 
462.  63  Pac.  642.  58  L.  B.  A.  454. 

[3]  "While  the  matter  is  not  free  from  doubt, 
yet  I  do  not  believe  that  upon  principle  and  the 
better  authority  the  exaction  of  these  payments 
is  a  tax  under  the  meaning  of  the  word  'tax,'  as 
applied  to  the  raising  of  revenue.  In  the  case 
of  State  ex  rel.  v.  Frazier,  36  Or.  186,  59  Pac 
5,  the  Supreme  Court.of  this  state,  in  upholding 
tiie  constitutionality  of  an  act  providing  for  tbe 
collection  of  what  was  alleged  to  be  exorbitant 
fees  amounting  to  a  tax,  says:  'The  term  "tax- 
ation," both  in  common  parlance,  and  in  the 
laws  of  the  several  states,  says  Mr.  Justice  Saw- 
yer in  Eknery  v.  Gas  Co.,  28  CaL  346,  356,  "has 
been  ordinarily  used,  not  to  express  the  idea  of 
the  sovereign  power  wliicb  is  exercised,  but  tibe 
exercise  of  that  power  for  a  particular  purpose, 
viz.,  to  raise  a  revenne  for  the  general  and  or- 
dinary expense  of  the  government,  whether  it  be 
the  state,  county,  town,  or  city  govern  men  L" 
And  it  ia  in  this  sense  the  word  is  used  in  tills 
section  of  the  Constitution,  under  consideration 
(article  9,  1).  Assessment  and  taxation  in 
themselves  imply  an  exaction  by  the  sovereign 
from  tbe  citizen  without  his  consent,  and  a  tax 
is  a  charge  or  pecuniary  burden  imposed  upon 
an  individual  or  his  property  for  the  support  of 
the  general  ^vemmeat,  or  for  some  special  pur- 
pose authorized  by  it  for  which  the  state  may 
make  requisition  in  a  particular  mode.  Bnr- 
rough's  "^x'n,  i  4 ;  Cooley's  Tax'n,  g  1.  Itoper> 
ates  in  invitum,  without  the  consent  of  the  tax- 
payer and  wiw>ut  reference  to  any  special  ben- 
efit to  him  as  contradistinguished  from  the  rest 
of  the  community  or  class  alike,  according  to 
some  uniform  rate  or  mode  <^  assessment,  or  oth- 
er just  rule  of  apportionment  and  it  would  be 
giving  to  Uie  sectiini  of  the  Oonstttidion  nndsr 
consideration  an  unnatural  and  unwarranted  con- 
struction to  hold  that  the  langnage,  '^asMWDsnt 
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and  collection  of  taxes  f6r  atate,  cotint7.  town- 
ship, or  road  purpoaes"  was  tntendod  to  refer  to 
aaythuiK  other  than  to  general  or  pobllc  taxes,  to 
be  leyied  and  collected  for  the  benefit  of  the 
state,  town«bip,  or  road  district*  Also,  in  the 
MBe  of  Blackrock  Copper  M.  &  M.  Co.  v.  Tingey, 
34  Utah.  86»,  98  Pae  180,  28  Li  R.  A.  (N.  S.) 
255,  181  Am.  St  Sep.  850,  the  court  bets:  'The 
contention  that  the  act  la  void  on  the  ground 
that  it  offends  against  the  uniformity  clause  of 
tiui  Constitution  rannot  be  sustained.  Having 
determined  that  the  tax  is  not  a  tax  npon  prop- 
erty, within  the  purview  of  the  Constitution  of 
this  state,  it  follows  that  the  classiGcation,  the 
amount  of  the  tax,  and  the  manner  of  collecting 
It.  is  a  matter  largely,  if  not  entirely,  within 
the  legislative  discretion.'  Also,  in  the  case  of 
•St^te  ex  rel.  v.  Frazier,  the  Supreme  Court  of 
this  state  in  its  opinion  says:  'It  is  claimed, 
however,  that  the  case  of  Manning  t.  Klfppel,  9 
Or.  807,  la  decisive  on  this  point  The  aothor- 
ity  of  this  case  is  ve^  much  impaired  by  the  sub- 
sequent cases  of  Northern  Counties  Trust 
Sears,  30  Or.  388,  41  Paa  631,  86  L.  R.  A.  188, 
and  Landla  v.  Lincoln  Co.,  31  Or.  424,  50  Pec. 
580.'  The  Snpr«Die  Oonrt.  also  in  the  case  of 
State  ex  rel.  v.  Frazier,  supra,  in  its  opinion, 
uses  this  language :  'And  it  is  said  by  Mr.  Jus- 
tice Wolverton,  in  Northern  Counties  Trust  v. 
Sears,  SO  Or.  388,  41  Pac.  931,  35  L.  R.  A. 
188,  a  law  which  reqaires  a  fee  to  be  paid  to 
an  officer,  and  finally  covered  into  the  treasury 
of  a  county,  for  which  the  party  paying  the  fee 
receives  some  equivalent  in  return,  other  than 
the  benefit  of  good  government,  which  ii  enjoyed 
by  the  whcde  community,  and  which  the  party 
may  ^ay  and  obtain  the  benefit  under  the  law, 
or  let  it  alone,  as  he  chooses,  does  not  come  with- 
in the  category  of  an  act  for  raising  revenue." ' 
In  the  case  of  Northern  Countiet  Tnut  v.  Seare, 
supra,  the  court  In  its  opinion  says:  The  con- 
trolling feature  which  characterizes  bills  of  this 
nature,  says  Johnson,  J.j  is  that  they  Impose 
taxes  upon  the  i>eople,  either  directly  or  fndi- 
rectly,  or  lay  duties,  imposts,  or  excises  for  the 
use  of  the  government  and  give  to  the  person 
from  whom  the  money  is  exacted  no  equivalent 
in  return,  unless  In  the  enjoyment  In  common 
with  the  rest  of  the  citizens  of  the  benefit  of 

food  government  United  States  t.  James,  13 
tiatchf.  207,  Fed.  Gas.  No.  16,464.  This  case 
was  instituted  to  test  the  validity  of  an  act  of 
Congress  increasing  the  rate  of  postage  upon 
third  class  matter,  under  the  national  Constitu- 
tlcm  providing  that  "all  bills  for  raising  revenoe 
B^all  originate  In  the  House  of  Representatives," 
and  it  was  further  observed  by  the  court  that: 
"A  bill  regulating  postal  rates  for  postal  serv- 
ice, provides  an  equivalent  for  the  money  which 
the  citizen  may  choose  voluntarily  to  pay.  He 

{rets  the  fixed  service  for  the  fixed  rate,  or  he 
ets  it  aione  as  he  pleases,  and  as  his  own  in- 
terests dictate."  Hence  it  was  concluded  that 
the  bill  was  not  one  for  raising  revenue.' 

"The  landowner,  who  files  his  claim  with  the 
board  of  control  and,  pays  his  money  to  have  his 
water  right  adjudicated,  receives  some  benefit 
over  the  other  taxpayers  of  the  state,  in  that  he 
h%8  his  water  right  adjudicated  and  ooteins  from 
the  board  of  control  a  certificate  showing  bis  wa- 
ter right  which  is  certainly  a  benefit  to  him,  in 
case  he  either  desires  to  sell  the  land  with  the 
water  right  or  the  water  right  alone.  Further- 
more, It  is  optional  with  the  landowner  or  the 
owner  of  the  water  right  whether  he  has  his 
water  right  adjudicated  or  not  Hie  fees  are 
not  paid  simply  as  a  filing  fee,  but  cover  all  the 
•ernees  of  a  state  engineer,  and  board  of  con- 
trol in  the  surveying  of  the  land,  and  making  a 
plat  thereof,  taking  the  testimony  and  adjudi- 
cating the  water  right.  Of  course,  the  greater 
tbe  number  of  acres,  the  greater  the  labor  in 
nwki"g  the  survey,  taking  the  testimony,  and 
makins  the  determination. 

Counsel  for  the  plaintitE  in  the  able  brief, 
which  tbt^  hftT«  fUed,  have  dt«d  the  court  to 


nnmerons  decMona  of  other  courts,  holding  that 
acts  of  the  L^islatare,  exacting  a  fee  in  the  ad- 
ministration of  estates  proportioned  upon  the 
inventoried  value  of  an  estate,  are  unconstitu- 
tional as  imposing  an  extra  burden  uiwn  the 
property  belonging  to  the  estate.  State  Gor- 
man, 40  Minn.  232,  41  N.  W.  948,  2  L.  R.  A. 
701:  Cook  County  r.  Fairbank,  222  111.  578. 
78  N.  E.  805 ;  State  v.  Case,  39  Wash.  177,  81 
Pac.  554,  1  L.  R  A.  (N.  S.)  152  100  Am.  St 
Rep.  874.  These  decisions  are  ul  baaed  upon 
tbe  theory  that  the  person  paying  the  fees  for 
the  administration  of  the  estate  does  not  receive 
any  benefit,  by  reason  of  the  payment,  and,  fur- 
thermore, In  most  instances  the  fee  is  arbitrary 
and  not  fixed  npon  any  riile  of  percentage.  In 
tbe  case  of  State  t.  Gwinan,  the  court  says:  'It 
seems  hardly  necessary  to  refer  particularly  to 
the  schedule  of  values  and  of  amounts  required 
to  be  paid,  to  show  that  the  law  wholly  fails  In 
apportioning  the  burden  imposed,  to  regard  the 
constitutionBl  rule  of  equality,  measured  with 
reference  to  the  value  of  the  property  taxed.  In 
the  first  place,  estates  not  ezcepding  $2,000  in 
value  are  wholly  excepted  from  contribution. 
If  estates  are  taxable  in  this  manner  at  all, 
such  an  exemption  is  contrary  to  the  require- 
ments of  the  Constitution.  Le  Due  v.  City 
of  Hastings,  39  Minn.  110,  88  N.  W.  803. 
AgEdn,  while  the  schednle  of  sums  to  be  paid  is 
arranged  somewhat  with  regard  to  value,  yet 
this  is  done  arbitrarily  and  not  upon  any  rule 
of  percentage;  and  the  burden  Is  very  unequal- 
ly distributed,  as  measnred  by  the  standard  of 
valnes.  To  illustrate,  an  estate  of  little  lees 
than  $50,000  pays  a  tax  of  f  100,  or  about  one- 
fifth  of  one  per  cent  of  the  value;  an  estate 
ten  times  larger  pays  a  tax  fifty  times  larger 
15,000,  ov  abont  one  per  cent  of  the  valuation ; 
an  estate  of  S500;000  paya  a  tax  of  $1,000,  while 
an  estate  of  $500,001,  one  dollar  in  excess  of 
the  former,  pays  a  tax  of  $5,000.  •  •  •  Suit- 
ors in  this  (probate)  court  of  exduslre  jurisdic- 
tion should  not  be  required  to  pay  as  a  oonditfon 
to  their  suits  being  entertained  a  tax  measured 
by  the  yalue  of  their  property,  and  without  re- 
gard to  the  nature  or  extent  oi  judicial  proceed- 
ing, which  may  be  invoked  or  becomes  necessa- 
ry.' In  the  case  of  McHahan  t.  Oleott,  65  Or. 
537,  183  Pac.  836.  the  Supreme  Court  of  tha 
state  held  that  where  an  act  of  Legialatnre  Is 
constitutional  the  court  cannot  question  the  wis- 
dom or  policy  of  a  law.   Furthermore,  the  Su- 

{)reme  Court  of  this  state  has  held,  in  a  long 
ine  of  decisions  from  State  ex  rel.  v.  Malheur 
County,  46  Or.  619,  81  Pac.  368.  to  MiUer  v. 
Henry  62  Or.  4,  124  Pac.  107,  41  L.  R.  A. 
(N.  S.)  07,  that  unless  a  court  can  say  that  it 
is  satisfied  beyond  a  raasonable  doubt  that  an 
act  of  the  legislative  assembly  is  unconstitution- 
al, it  is  the  duty  of  the  court  to  uphold  it  For 
the  reasons  above  given,  the  demurrer  to  the 
complaint  will  be  sustained. 

"Dated  at  Ja  Grande,  Oregon,  this  80th  day 
of  March,  1914. 

"J.  W.  Knowles,  Circuit  Judge." 
[4,  S]  We  cannot  agree  with  the  statement 
of  the  learned  Judge  that  It  is  optional  with 
the  landowner  to  have  his  water  rights  ad- 
,Judicated.   Section  6656  provides: 

"Any  such  claimant  who  shall  fail  to  appear 
in  such  proceedings  and  submit  proof  of^  his 
claims  shall  be  barred  and  estopped  from  subse- 
quently asserting  any  rights  theretofore  acquired 
upon  tbe  stream  or  other  body  of  water  embrac- 
ed in  such  proceeding,  and  shall  be  held  to  have 
forfeited  all  rights  to  the  use  of  said  water 
theretofore  claimed  by  him." 

It  is  evident  that  a  fallnre  by  the  claimant 
of  a  water  right  to  appear  and  submit  Ma 
claims  when  properly  required  to  do  so  bars 
his  right  to  assert  it  thereafter  to  the  same 
extent  that  a  port?  is  barr«d  who  makes 
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default  after  service  of  summons  In  a  pro- 
ceeding at  law ;  but  it  does  not  follow  that, 
because  the  amount  exacted  la  a  necessary 
prerequisite  to  the  claimant  being  heard  in 
the  acOou,  he  is  thereby  deprived  of  his  prop- 
erty without  due  process  of  law.  It  is  not 
necessary  here  to  decide  whether  the  pro- 
ceeding by  the  board  to  determine  water 
rights  is  judicial  or  administrative.  To  a 
large  estent  it  is  administrative,  but,  like 
many  proceedings  of  that  character,  the 
board  must  also  act  in  a  quasi  Judicial  ca- 
pacity. A  determlnatlcm  of  the  water  rights 
to  a  stream  finally  ends  as  a  report'  to  the 
circuit  court,  and  a  decree  of  final  determina- 
tion by  that  court  The  board  is  required  to 
take  testimony  which  consumes  the  time  of 
a  stenographer  paid  by  the  state;  to  make, 
through  the  state  engineer,  an  examination 
of  the  stream  and  the  works  diverting  water 
therefrom,  including  the  measurement  of  the 
discharge  of  the  stream  and  of  the  capacity 
of  the  various  ditches  and  canals;  to  ex-: 
amine  and  measure  the  irrigated  lands  and 
to  gather  such  other  data  as  may  be  neces- 
sary; to  reduce  the  same  to  writing  and 
make  it  a  matter  of  record  in  the  office  of 
the  state  engineer ;  to  make  maps  and  plats 
of  the  various  ditches  and  of  the  stream — all 
at  the  expense  of  the  state.  I^at  these  serv- 
ices are  beneficial  to  the  claimant  .and  nec- 
essary to  the  preservation  of  bis  rl^ta  In  the 
stream  and  the  protection  and  assurance  of 
his  title  goes  without  saying.  The  people  in 
general,  for  instance  taxpayers  In  the  west- 
ern part  of  the  state,  have  little  or  no  Inter- 
est'in  the  determinatiou  of  the  question  as  to 
whether  ttie  title  of  the  Pacific  Live  Stock 
Company  to  a  [>articular  quantity  of  water 
ta  settled  one  way  or  the  other.  The  proceed- 
ing is  primarily  beneficial  only  to  the  parties 
in  interest,  and  in  justice  they  should  bear 
their  share  of  the  cost  Nor  does  the  fact 
that  they  are  not  the  moving  parties  alter 
the  situation.  It  has  always  been  the  custom 
for  courts  to  demand  of  litigants,  whether 
plaintiff  or  defendant,  fees  to  partly  defray 
the  expense  of  litigation — clerk's  fees,  trial 
fees,  and  others  of  like  nature — and  to  forbid 
the  filing  of  papera  or  the  trial  of  a  cause 
until  such  fees  are  i)ald.  Th6  only  limit  to 
this  power  is  that  the  fee  shall  not  be  dis- 
proportionate to  the  service  rendered.  In  the 
case  at  bar  it  Is  contended  that  the  rule  es- 
tablished by  the  statute  is  arbitrary  and  not 
so  proportioned.  It  is,  of  course,  difficult  to 
fix  a  rule  that  will  apply  with  mathematical' 
nicety  to  every  case,  but  In  the  present  In- 
stance It  Is  reasonable  to  assume  that  the  ex- 
pense to  the  state  of  the  investlgatlou,  map- 
ping, taking  testimony,  and  other  acts  In- 
volved In  the  determlnntloa  of  the  claimant's 
rights  will  eQual  and  In  many  casea  exceed 
the  amount  of  the  fee  charged ;  and  that  the 
methocl  indicated  by  the  act  by  which  the 
amount  Is  determined  Is  endnratly  fair. 

It  Is  said,  however,  that  the  clause  In  sec- 
tion 6641,  Zfc  O.  Lt  wbich  exempts  temi  pay* 


ment  of  this  fee  claimants  having  permits  un- 
der the  act  of  1909,  renders  the  act  discrim- 
inatory; but,  when  section  6641  Is  read  in 
connection  with  section  6601,  the  apparent  dis- 
crimination is  explained.  The  latter  section 
requires  the  state  engineer  to  exact  in  ad- 
vance from  the  applicant  for  a  permit  to  ap- 
propriate water  exactly  the  same  amount 
as  fees  which  is  exacted  from  the  claimants 
upon  final  determlnatiraL  The  theory  of  the 
act  seems  to  have  In  contemplation  the  fact 
that  ultimately  all  claims  to  water  rights  in 
the  streams  of  this  state  will  have  to  be  de- 
termined and  settled  by  the  board,  and  ex- 
acts in  advance  from  the  applicant  for  a  per- 
mit tlie  possible  expense  of  a  determination 
of  his  rights.  Havii^  paid  this  once,  he  in 
good  conscience  should  not  be  required  to  pay 
it  a  second  time.  If  any  one  should  be  heard 
to  complain  of  discrlmtnatiou,  it  would  seem 
that  the  applicant  for  a  permit  Is  that  per 
son  in  so  much  as  he  may  possibly  be  re- 
quired to  lay  out  of  the  use  of  the  money 
contributed  for  a  long  period  before  his  rights 
are  finally  determined.  However,  as  the  tak- 
ing out  of  a  permit  Is  purely  a  voluntary  act 
which  be  may  or  may  not  leave  undone,  he 
cannot  be  heard  to  complain.  We  are  of  the 
opinion  that  the  construction  of  section  6641 
is  as  above  Indicated,  although  the  language 
used  Is  somewhat  Involved.  The  whole  sec- 
tion Is  as  follows: 

"At  the  time  of  the  submission  of  proof  of 
appropriation,  or  at  the  time  of  the  taking  of 
testimony  for  the  determination  of  rights  to  wa- 
ter, the  division  superintendent  shall  collect  from 
each  of  the  claimants  or  owners  a  fee  of  $1.00 
for  the  purpose  of  recording  the  water  right  cei^ 
tificate,  when  issued,  in  the  office  of  the  conn- 
ty  clerk,  together  with  the  additional  fee  of  fif- 
teen cents  for  each  acre  of  irrigated  lands  op 
to  and  including  one  hundred  acres,  and  fire 
cents  per  acre  for  each  acre  in  excess  of  one 
hundred  acres  up  to  and  including  one  thousand 
acres,  and  one  cent  for  each  acre  in  excess  of 
one  thousand ;  also  twenty-five  cents  for  eadi 
theoretical  horsepower  up  to  and  including  one 
hundred  horsepower,  and  fifteen  cents  for  each 
horsepower  in  excess  of  one  hundred  up  to  and 
including  one  thousand  horsepower,  and  five 
cents  for  each  horsepower  in  excess  of  one 
thousand  horsepower  up  to  and  including  two 
thousand  horsepower,  and  two  cents  for  each 
horsepower  in  excess  of  two  thousand  horsepow- 
er, as  set  forth  in  such  proof,  the  minimum  fee, 
however,  for  any  claimant  or  owner  in  such  cas- 
es to  be  ¥2.50,  also  a  fee  of  $5.00  for  any  other 
character  of  claim  to  water.  All  fees  collected 
by  the  division  superintendent  shall  be  accounted 
for  at  the  following  regular  meeting  of  the  board 
of  control  and  paid  by  such  board  into  the  gener- 
al fund  of  the  state  treasury,  except  however, 
those  fees  due,  or  to  be  paid  to  the  county  clerk. 
But  in  cases  of  appropriations  of  water  made 
under  a  permit  issued  under  the  provisions  of 
this  act,  only  S1.00  recording  fee  above  provided 
shall  be  so  collected  by  the  division  superintend- 
ent" 

Bearing  in  mind  that  the  an)licant  tvt  a 
permit  is  required  hy  section  6601  to  pay  in 
advance  acreage  fees,  that  is,  graduated  fiees 
pn^rtlonate  to  the  number  of  acres  to  be 
Irrigated  and  a  fee  for  recording  Us  perndt, 
and  that  he  Is  required  by  section  0633  to 
make  final  proof  to  the  satisfaction  of  tbs 
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board  ot  otmtrol  that  his  proposed  appnqsila- 
tton  has  been  perfected,  it  wonld  seem  that 
by  the  sectUm  above  quoted  It  was  Intended 
to  Indicate  that  at  tlie  final  determination  no 
farther  fee  idionld  be  coUected  from  the  ap- 
proprlator  under  the  act  ot  1909,  bey<nd  the 
mm  of  |1  ueceesary  to  zeeocd  hlB  certificate 
of  final  detemrinatlcHi;  that  being  the  only 
fee  not  before  exacted  of  him  under  the  pro- 
Tislons  of  the  previous  sectlou.  But  it  was, 
no  doubt,  the  Intent  ot  the  lawmakers  to  re- 
quire of  other  persons  taking  the  bmeflt  of 
the  law  by  having  their  claims  adjudicated 
under  it  to  pay  a  like  sum  as,  at  least,  par- 
tial compensation  tor  the  eiQiense  to  tlw 
state.  In  this  we  see  no  discrimination  or 
unfairness,  and  certainly  nothing  that  wonld 
satisfy  us  beyond  a  reasonable  doubt  that  the 
act  is  unconstitutliMial. 
The  Judgment  la  affirmed. 


PATTERSON  v.  BAKER  GROCERY  CO, 
(Supreme  Coart  of  Oregon.   Dec.  8.  1914.) 

1.  Bankeuptcy  (§  166*)— Pbbfkbbnces— In- 
tention. 

Since  the  amendment  of  Bankr.  Act  July  1, 
1896.  c.  641,  I  60,  80  Stat  B62,  by  Act  Cons- 
Feb.  6,  1903.  c.  487,  S  18,  32  Stat  800,1  an  in- 
teotioD  on  tbe  purt  of  an  insolvent  flebtor  to 
create  a  preference  is  not  essential  to  a  suit 
by  his  trustee  in  bankruptcy  to  set  aside  the 
advantage  tbua  seoared,  but  it  is  sufficient  if  the 
par^  obtaining  the  benefit  had  reasonable  causa 
to  believe  that  euch  effect  would  result  from 
the  means  adopted. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Xtig.  |S  250-2BS,  265-258;  Dec.  Dig.  S 
166.»] 

2.  BANKBUPTCT   (I  106*)— PBEFEEBNCEa— "IK- 
SOfcVENCT." 

In  order  to  ascertain  whether  a  debtor  is  in- 
solvent within  the  bankruptcy  law,  all  hfs  prop- 
erty that  is  salable  or  convertible  into  money 
should  be  taken  into  consideration,  including 
exempt  property,  and  a  creditor  has  reasonable 
cause  to  believe  his  debtor  insolvent  when  surh 
a  state  of  facta  Is  brought  to  the  creditor's  no- 
tice as  to  the  affairs  and  pecuniary  condition  ot 
the  debtor  ae  would  lead  a  prudent  busincsa  per- 
son to  the  conclnsioD  that  the  debtor  is  uuable 
to  pay  hia  oblifmtlons  as  they  mature  In  the  or- 
dinary coorse  of  business. 

[Ed.  Note.— For  other  eases,  see  Bankruptcy, 
Cent  Dig.  §S  250-253,  255-258;  Dec.  Di£.  8 
166.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Insolvency.] 

8,  Bankbvptot  (S  308*)— PKETEBENCEa— Evi- 
dence. 

In  an  action  by  a  bankrupt's  trustee  to  re- 
cover an  alleged  preference,  evidence  held  to 
warrant  a  findinff  that  defendant's  general  man- 
aiter,  when  he  f«u8ed  the  bankrupt's  merchan- 
dise to  be  attached,  bad  reasonable  cause  to  be- 
lieve she  wax  insolvent  and  intended  ihaebj  to 
secure  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
C^nt  Dig.  IS  458-462;  Dec  Dig.  f  303.*] 

4.  Bankeuptcy  (J  303*)— Pbefeeb:<ci»— Rb- 

covEHY— Action— E  VI DBNCE. 

In  a  suit  by  a  bankrupt's  trustee  to  recover 
an  alleged  preference  received  by  defendant 
through  an  execution  sale  of  the  bankrupt's 
stock,  etc.  It  appearing  that  defendant's  mana- 


ger permitted  the  ^oods  to  be  sold  for  an  amount 
less  than  bis  principal's  judgment,  costs,  and  ac- 
crued expenses,  evidence  of  the  ainount  obtained 
for  the  goods  on  the  sheriff's  sale  was  properly 
received  as  bearing  on  the  Question  w.hether  de- 
fendant's agent  had  reason  to  believe  that  the 
bankrupt  was  insolvent  when  her  goods  were 
attached. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §(  458-402;  Dec.  Dig.  f  303.*] 

In  Banc  Appeal  from  Circuit  Court,  Ba- 
ker Ooontj;  Oustav  Anderson,  Judge. 

Action  by  W.  U  Patterson,  aa  tmetee  In 
bankrmttey  ot  Mrs.  George  W.  Matdit 
agftlnat  the  Baiter  Grocei?  Cou^iany.  Jodg- 
roaat  for  plaintiff,  and  defendant  ^n^eals. 
AflBrmed. 

This  is  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  from  a  creditor  of  the  es- 
tate the  proceeds  of  property  sold  upon  execu- 
tion issued  upon  a  Judgment  which,  it  Is  al- 
leged was  suffered  by  the  bankrupt  while 
Insolvent,  and  secured  by  the  creditor  whose 
agent  had  reasonable  cause  to  believe  that 
by  the  legal  proceedings  thus  employed  It 
was  Intended  thereby  to  gain  a  preference. 
The  facts  are:  Ihat  Mrs.  Julia  A  Mutch,  on 
December  1,  1912,  began  conducting  et  Hunt- 
ington, Or.,  a  general  merchandise  business 
under  the  name  of  Geoi^ie  W.  Mutch  &  Co. 
She  personally  had  charge  of  the  store  until 
Jury,  ]91S,  but  thereafter  two  clerks  employ- 
ed by  her  carried  on  the  trade  until  Septem- 
ber of  that  year,  when  J.  E.  Paul  agreed  with 
her  to  take  at  cost  price  the  goods  In  the 
store,  pay  the  creditors'  demands,  and  if, 
after  disposing  of  the  property,  any  Sura  of 
money  remained,  to  give  It  to  Mrs.  Mutch. 
An  invoice  was  thereupon  taken,  and  It  was 
found  that  the  value  of  the  merchandise  and 
Qxtores  was  $2,833.43,  and  the  amount  of  the 
bills  receivable  that  were  considered  collect- 
ible was  $219.80,  making  $3,063.23,  and  the 
sum  due  the  creditors  was  $3,055.17,  thus 
showing  the  llebilitlea  to  have  been,  as  then 
estimated,  $1.04  in  excess  of  the  assets.  Mr. 
Paul  thereupon  took  chai^  of  the  store,  and 
on  September  28,  1913,  parsnaxit  to  sections 
6069  and  0070,  L.  O.  U,  as  amended  by  chap- 
ter 281,  Geo.  Laws,  Or^n  1918,  gave  to  the 
several  creditors  written  notice  that  five  days 
thereafter  he  proposed  to  pondiaae  the  en- 
tire stock  of  goods,  waxes,  and  menihandise 
of  the  George  W.  Hntch  Company,  to  as- 
some  the  indebtedness  thereof,  to  pay  the 
same  as  soon  as  possible,  and  to  conduct  the 
business  at  the  same  place  under  the  name 
of  J.  EL  Paul  Company.  Bfrs.  Mnteh,  sup- 
posing the  bargain  had  been  concluded,  there- 
upon moved  to  Payette,  Idaho.  Nearly  all 
the  creditors  objected  to  the  contenutlated 
sale  of  the  goods  to  Paul,  who  immediately 
notified  the  credlt<»r8  that  be  atandoned  the 
proi>osed  purchase  after  conducting  the  bual- 
ness  a  few  daya.  Ibe  possesslou  of  the  store 
vras  thereupon  surrendered  to  Mrs.  Muteh's 
agent  who  bad  been  appointed  upon  the  rec- 


*Fer  other  cases  see  same  topic  and  sectton  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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ommendaton  of  the  Baber  Grocery  Company, 
a  corporatloD.  From  the  Bale  of  goods  while 
conducting  the  business,  Paul  paid  to  the  de- 
fendant herein  $119.14,  the  remainder  after 
deducting  the  expenses  incurred  during  the 
time.  Mrs.  Mutch's  agent  in  cbai^e  of  the 
store  having  been  Informed  by  a  representa- 
tive of  her  creditors  that,  unless  a  pro  rata 
division  of  the  proceeds  of  the  sale  of  goods 
were  made  on  sccoimt  of  her  store  indebted- 
ness, legal  proceedings  woiild  be  instituted 
to  compel  such  liquidation,  the  defendant 
herein,  as  plaintUI,  an  action  In  tSia 

drcnlt  court  of  the  state  of  Oregon  for  Ba- 
ker county  againat  ber  to  recover  the  sum 
due  It  A  writ  of  attadiment  in  that  action 
was  issued,  pursuant  to  which  the  goods  in 
the  store  were  seized  October  10,  1913.  Mrs. 
Mutdi,  at  the  request  and  upon  the  leoom- 
mendatlon  of  an  agent  of  ttie  Baker  Grocery 
Company,  Engaged  an  attorney  who  Interpos- 
ed a  demurrer  to  the  complaint  in  the  action ; 
bnt,  thereafter  consenting  that  the  demurrer 
might  be  overmled,  he  declined  farther  to 
plead  or  answer,  whereupon  judgment  was 
rendered  against  her  October  14,  1913,  for 
1874.44  with  InterMt  and  fSl  as  the  costs 
and  disbarsements,  and  It  was  also  adjudged 
that  the  property  attadied  dionld  be  sold  to 
satisfy  ttie  sum  so  awarded.  Based  on  the 
judgment,  an  execution  was  issued  pursuant 
to  which  the  goods,  eta,  were  oold  October  26, 
1014»  to  F.  S.  Bubb  for  1920^  of  $45.S4  less 
than  the  unoont  spedfled  in  the  writ  and 
the  additional  expeues  Incuried  in  making 
the  sale.  Mrs.  Muteh,  on  a  voluntary  peti- 
tion therefor,  was  adjudged  a  bankrupt  Jan- 
uary 24,  1914,  by  the  District  Court  of  the 
United  States  for  the  District  <Mr  Oregon,  and 
the  plaintiff  herein,  W.  Tj.  Patterson,  was 
appointed  trustee  of  the  bankrupt's  estate, 
and,  having  duly  qualified  as  such,  by  leave 
of  court  commenced  this  action,  which  re- 
sulted in  a  Judgment  in  his  favor  for  the 
sum  received  upon  a  sale  of  the  goods  under 
the  execution,  and  the  defendant  appeals. 

M.  Clifford,  of  Baker  (Clifford  ft  Correll, 
of  Baker,  on  the  brief),  for  appellant  O.  B. 
Mount,  of  Baker,  for  respondent 

MOOBE,  J.  (after  stating  the  facta  as 
above).  It  Is  contended  that  an  error  was 
committed  in  refusing  to  grant  a  Judgment 
of  nonsuit  The  questions  to  be  considered 
on  this  branch  of  the  case  are  whether  or 
not  the  testimony  received  was  sufficient  to 
authorise  a  submission  of  the  cause  to  the 
jury ;  was  Mrs.  Mutch  insolvent  October  10, 
1913,  when  her  proi>erty  was  attached  In  the 
action  Instituted  by  the  defendant;  and,  if  so, ; 
did  Its  i^ients  have  reasonable  cause  to  be- 
Uere  that  the  oifbrcement  of  the  Judgment 
would  effect  a  preferoice?  In  addition  to 
the  pn^rty  so  sold  on  execution*  it  appears 
from  a  copy  of  Mrs.  Mntcih'a  petition  In  bank- 
mptcy  that  she  held  acconnta  against  debt- 
ors amounting  to  |369.Ki;  honsdicid  fnxnl- 


ftnre  valued  at  fSOO;  books,  lectures,  and 
musical  instruments,  $75 ;  neoeraary  wearing 
apparel,  $100;  and  one  piano  worth  $SSO— 
aggregating  $726. 

F.  8.  Bubb,  who  pnrdiaaed  the  ^opert; 
at  the  sheriff's  sale,  teetlfled  that  If  the  gooda 
had  been  disposed  of  to  a  person  who  intoid- 
ed  to  continue  the  buainess  not  less  than  $2,500 
should  have  beoi  paid  for  the  mftiyhamniy, 
but  if  sold  at  r^ail,  where  erary  perm 
would  have  had  an  opportnnUy  to  pturidiaM, 
$4,000  might  have  ben  realiasd  theieftom 
In  about  six  weeks  at  a  loobable  expense  of 
$280;  that  be  inspected  several  dieets  of 
paper  comprising  an  invoice  of  the  stodc  and 
when  he  found  the  aggregate  value  of  the 
items  examined  equaled  $1,700,  and  based  on 
that  partial  appraisement,  he  bid  $820  for 
the  entire  inroperty  whi(A  offer  was  accepted. 

Mrs.  tintfUb.  testified  that,  believing  she 
was  unable  to  pay  ber  creditors,  she  turned 
the  property  over  to  We.  'Paul,  whom  die 
thought  could  liquidate  ber  Indditadness; 
that  he  operated  the  store  a  few  days,  when 
it  was  closed  without  her  knowledge,  where- 
upon she,  without  any  particular  understand- 
ing In  respect  thereto,  surrendered  the  pos- 
session of  tile  building  and  merchandise  to 
Mr.  Stuchell  of  the  Baker  Grocery  Company 
supposing  that  the  creditors  would  get  tbdr 
respective  shares. 

"Q.  How  did  yoQ  come  to  turn  it  over  to 
him?  A.  He  was  the  bhrgeet  creditor,  and  I 
knew  him  better  than  I  did  any  of  the  otben, 
and  so  I  turned  it  over  to  him.  Q.  Did  yoa  tell 
him  anything  about  your  financial  condition? 
A.  Yes,  sir ;  I  said  I  didn't  believe  I  could  ea^ 
ry  the  busliieas  oa  any  more,  and  he  ooold  do 
with  It  the  best  he  knew  how." 

J.  W.  Stuchell,  the  vice  president  and  gen- 
eral manager  of  the  Baker  Grocery  Company, 
testified  that  when  Its  action  was  commenced 
against  Mrs.  Mutch  be  had  no  knowledge  or 
any  reasonable  cause  to  believe  that  she  was 
Insolvent,  or  that  it  was  intended  In  securing 
the  Judgment  against  ber  thereby  to  gain  a 
preference. 

[1]  Section  60  of  the  Bankruptcy  Act  of 
July  1.  1898,  as  amended  February  6,  1903. 
as  far  as  material  her^,  reads: 

"(a)  A  person  shall  be  deemed  to  have  idven 
a  preference  if,  being  insolvent,  he  has,  witbin 
four  months  befbre  tiie  filing  of  the  petition, 
or  after  the  filing  of  the  petition  and  before  the 
adjudication,  pnwored  or  suffered  a  judgmoit 
to  be  entered  against  himself  in  favor  of  any 
person,  •  *  •  and  the  ^ect  of  the  enf6rce- 
ment  of  aodi  jod^^ment  •  «  •  vill  be  to  en- 
able any  one  of  hu  creditors  to  obtain  a  greater 
percentage  of  hii  debt  than  any  other  of  such 
creditors  of  the  same  daaa.  *  *  *  <b)  If 
a  bankrupt  shall  have  given  a  preference,  and 
the  person  receiving  It  or  to  be  benefited  tliere- 
by,  or  hU  agent  acting  therein,  shall  bare  had 
reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  void- 
able ay  the  trustee,  and  he  may  recover  die 
prpiwrty  or  Its  valae  from  each  person.  And, 
for  the  pnrpoBO  of  such  recovery,  any  court  of 
bankruptcy,  *  •  •  or  any  state  court  whidi 
would  have  had  Jurisdiction  if  bankruptcy  bad 
not  intervened,  wall  have  ooncnrrent  Jonidie- 
tion." 
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Since  Uiat  ameodmeDt  was  wiacted  an 
Intentlim  on  the  part  of  an  Insolvent  debtor 
to  create  a  preference  Is  not  essential  to  tbe 
maintenance  ot  a  snlt  to  set  aside  the  advan- 
tages thus  secured.  It  is  sufficient  for  that 
pnrpose  If  the  party  obtaining  the  benefit 
bad  reascmable  canse  to  believe  that  such  ef- 
fect would  result  by  the  means  adopted. 
Western  Tie  &  Timber  Co.  v.  Brown,  X29  Fed. 
728.  732,  64  G.  G.  A.  266.  260.  In  that  case 
the  court,  discussing  this  question,  observes : 

"The  statute  does  oot  require  tliat  it  should 
be  intended  by  the  debtor,  but  fa  fully  iatis6ed 
by  the  existence  of  an  intention  on  the  part  of 
the  actor— the  person  who  procures,  brings  about, 
or  effects  the  transfer." 

Intent,  like  any  other  mental  action  when 
pot  into  operation,  must  be  determined  from 
a  person's  conduct  when  viewed  in  the  light 
of,  and  evidratly  prompted  by  an  exercise  of, 
inteUigent  wUl 

[2]  In  estimating  the  probable  worth  of  a 
debtor,  in  order  to  ascertain  whether  or  not 
he  la  insolvent,  all  bis  property  that  Is  sal- 
able or  may  be  converted  into  mon^  should 
be  taken  Into  ctmalderatlon,  including  prop- 
erty that  Is  exempt  from  ezecvtion  under  the 
state  law.  1  Loveland,  Bankruptcy  (4th  Ed.) 
p.  303.  A  creditor  has  reasonable  cause  to 
believe  a  debtor  to  be  Insolvent  when  such 
a  state  of  facts  Is  brought  to  the  creditor's 
notice,  respecting  the  affairs  and  pecuniary 
condlthm  of  the  debtor,  as  would  lead  a 
prudent  bnslnesB  person  to  the  conclusion 
that  be  is  unable  to  meet  the  payment  of  his 
obligations  as  tbey  mature  In  the  ordinary 
course  of  boslnesa  Toof  r.  Martin,  13  WalL 
40,  20  Ll  Ed.  481. 

[t]  Fran  the  testimony  received  it  Is  be- 
Ueved  that  the  Jury  might  have  inferred  that 
the  defendant's  general  manager,  when  he 
caused  the  merdiandlse  to  be  attached,  had 
reasonable  canse  to  believe  that  Mrs.  Hntch 
was  Insolvent  and  that  be  Intended  thereby 
to  secure  a  prefermce,  uid,  snCh  being  the 
case,  no  error  was  commltt^  in  denying  the 
motion  for  a  Judgment  of  nonsnit 

[4]  An  exertion  having  been  taken  to  a 
part  of  the  court's  c^rge,  It  Is  maintained 
Uiat  an  error  was  committed  in  Instructing 
the  Jury  as  follows: 

"The  matter  of  the  sale  under  execution  and 
the  sheriff's  return  has  been  offered  in  evidence, 
and  testimony  has  been  given  on  that  phase  of  it 
which  is  for  you  to  consider  with  all  other  evi- 
dence bearing  on  the  question  whether  or  not 
she  was  insolvent  when  the  attachment  was  lev- 
ied. The  value  of  the  property  for  the  purpose 
of  determining  the  solvency  or  insolvency  is  not  to 
be  considered  what  it  would  be  under  peculiar  cit^ 
cnmstances  as  I  have  suggested,  and  therefore  the 
price  brought  at  a  forced  sale  is  not  a  criterion, 
but  you  have  Devertheless  the  right  to  consider 
the  price  brought  at  the  execution  sale,  having  in 
mind  all  the  circumstances  attendiiv  the  situa- 
tion, and  consider  aU  the  evidence  and  what  the 
drcnmstanees  show  as  to  what  wu  the  fair  val- 


ue  of  the  property  at  the  time  of  the  attach- 
ment, and,  in  80  l^r  as  to  your  minds  the  price 
brought  at  the  execution  sale  would  throw  any 
light  on  the  question,  yon  have  a  right  to  con- 
sider that  as  a  circumstance  in  view  of  all  the 
Burronnding  circumstances  and  the  situation  and 
consider/that  as  well  as  ail  other  matters  that 
have  Iwen  produced  before  yon  In  evidence.'* 

The  sheilff's  retom*  to  which  the  court 
thoa  referred,  had  been  received  In  evidence 
over  the  objection  tnd  exception  of  the  de- 
fendant's counsd.  Attrition  Is  called  by  the 
plaintUTs  connseL  to  cases  holding  that  prop- 
erly certtfled  statements  of  prices  obtained 
by  a  sherur  npm  a  sale  of  property  afforded 
prima  facie  evidence  of  its  valn&  A  contrary 
view  was  taken  In  the  case  of  Wlllamete 
Falls  C.  &  L.  Go.  V.  Kelly,  S  Or.  90,  where  the 
Jury  were  Instructed  that  it  vras  not  compe- 
tent to  show  what  a  parcel  of  land  brought 
at  a  sherUTs  sale  for  the  purpose  of  proving 
its  value.  No  appeal  was  taken  from  the 
Judgment  rendered  in  that  action,  and  as  the 
Instruction  there  given  has  never  been  ap- 
proved by  this  court,  so  far  as  we  have  been 
able  to  discover,  the  language  thus  referred 
to  cannot  be  considered  authoritative.  With- 
out deciding  the  question  or  Intimating  any 
view  on  the  subject,  It  will  be  assumed  that 
for  the  purpose  of  determining  whether  or 
not  a  person  is  Insolvent  the  return  of  a 
sheriff,  showing  the  sum  received  upon  a  sale 
of  the  debtor's  merchandise,  is  incompeteiit  to 
establish  the  value  of  his  goods  when  they 
were  attached.  Presoppoelng  this  to  be  the 
correct  rule,  the  court  properly  said  to  the 
Jury: 

"The  value  of  the  property  for  the  purpose  of 
determining  the  solvency  or  insolvency  is  not  to 
be  considered  what  it  would  be  under  peculiar 
circumstances  as  I  have  suggested,  and  therefore 
the  price  brought  at  a  forced  sale  is  not  a  cri- 
terion." 

It  will  be  rememlwred,  however,  that  the 
defendant's  general  manager  was  present  at 
the  sberUTs  sale  and  allowed  the  merchan- 
dise to  be  bid  in  for  a  sum  which  was 
leas  than  the  amount  of  bis  prindpal's  Judg- 
ment, costs,  and  accrued  expenses.  It  would 
seem  that  self-interest  should  have  prompted 
Mr.  Stuchell  to  make  an  offer  for  the  goods, 
when  tbey  were  exposed  for  sale  by  the  sher- 
iff, of  a  sum  equal  to  the  amount  due  on  the 
Judgment,  costs,  eta.  If  he  bad  considered  the 
merchandise  worth  that  sum;  but,  since  he 
permitted  the  stoA  to  be  sold  whereby  a  loss 
was  necessarily  sostalned,  the  conrt  properly 
permitted  the  Jury  to  coiudder  that  drcmn- 
stance  in  order  to  ascertain  whether  or  not 
the  defendant's  agent  had  reason  to  believe 
that  Mrs.  Mutch  was  insolvent  when  her 
goods  were  attached. 

BeUevliv  that  no  error  was  cmnmltted  as 
alleged,  the  Judgment  should  be  affirmed,  and 
It  Is  so  OTdered. 
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In  n  SNBDDON. 
(Sapreme  Court  of  Oregon.   Dec.  8,  1914J 

1.  Judgment  (|  1*)— "Dbcejbb"— What  Cos- 
btitutes. 

Id  general  a  final  determination  of  any 
proceeding  before  a  court  of  record  is  a  jud^ 
ment  or  deoree. 

[Ed.  Note.— For  other  caaca,  see  Judgment, 
Cent.  Dig.  |§  1,  3,  4 ;  Dec.  Dig.  {  !.♦ 

For  other  defiiiitions,  see  Words  and  PhrasM, 
First  and  ^cond  Series,  Judgment;  DecreeJ 

2.  Inbanb  Persons  <8  27»)— Aojudicatiom— 
Right  of  Appbai>— "Judgment." 

li.  O.  L.  I  756,  declares  that,  in  case  of  a 
Judgment  decree,  or  order  i^inat  a  specific 
thing,  or  in  respect  to  the  personal,  political, 
or  legal  condition  or  relation  of  a  particular 
person,  the  judgment,  decree,  or  order  is  conclu- 
sire  on  the  title  to  the  thing  or  the  condition 
or  reiatioD  of 'the  person,  and  section  548  pro* 
Tides  that  a  judgment  or  decree  may  be  reviewed 
as  prescribed  in  the  chapter,  and  not  otherwise, 
etc.  B^d,  that  a  determination  in  a  lunacy  in- 
quisition finding  the  respondent  insane  was  a 
3adgment,  being  so  denominated  by  Laws  191^, 

fcV^iO,  §  4,  relating  to  the  procedure  on  such 
quisitions,  and  is  therefore  appealable. 
[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sona, Cent  Dig.  H  37,  38 ;  Dec.  Dig.  S  27.*] 

3.  Insane  Pbbsons  (§  27*)— Lunacy  Inquisi- 
tion—Appea£«—Tbiai,  BT  JUBT. 

On  appeal  to  the  ciicoit  court  from  a,  coun- 
ty court  order  finding  respondent  insane  and 
committing  him  to  an  asylum,  it  was  not  error 
for  the  court  to  submit  the  issue  of  respondent's 
sanity  Tel  non  to  a  jury, 

[Kd.  Note.— For  oUier  coses,  see  Insane  Per- 
sons, Cent.  Dig.  H  37,  38;  Dec  Dig.  S  27.*] 

4.  Appeal  and  Ebboe  (S  110*)— Vbbdiot— Va- 
cation—Review. 

Refusal  of  the  trial  court  to  set  aside  a 
verdict  and  judgment  presents  no  question  for 
neview;  it  not  being  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8S  740-748;  Dec  Dig.  f 
110.*] 

5.  Insane  Pbbsons  (|  27*)— Inquisition— Ap- 
peal—Scope  OF  Review  —  Becobd  —  Bti- 

dencb. 

Where  on  appeal  in  a  lunacy  inquisition 
there  was  no  bill  of  exceptions  or  transcript  of 
testimony  beyond  what  was  denominated  "Cer- 
tificate of  Examining  Physician,"  and  it  did 
not  appear  that  this  was  all  the  teetimouy  heard 
in  the  case,  the  Supreme  Court  could  not  review 
questions  depending  on  the  evidence,  whether 
tbe  caie  was  one  to  be  decided  on  appeal  on 
l^al  questionii  or  m  in  equity  to  be  tried  anew 
on  the  transcript  and  evidence  accompanying  it. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  K  37,  88;  Dec  Dig.  }  27.*] 

In  Banc.  Appeal  from  Clrcalt  Court,  Coos 
County;  John  S,  Coke,  Judge. 

In  the  matter  of  proceedings  to  have  one 
Charles  Sneddon  committed  for  insanity. 
From  an  order  of  commitment  he  appealed 
to  the  circuit  court,  where  on  a  trial  to  a 
Jury  he  was  declared  sane  and  discharged, 
.  and  from  an  order  overruling  a  motion  to 
set  aside  the  verdict  and  Judgment  on  the 
ground  that  the  circait  court  had  no  Juris- 
diction of  the  subject-matter,  Ellen  Sneddon 
and  the  State  appeal.  Afi3rmed. 

Tbe  abstract  of  record  before  us  discloses 
that,  on  the  petition  of  Ellen  Sneddon  in  the 


ooDDty  court  of  Cooa  county,  Charles  Sned- 
dxm  was  biovgbt  before  that  coort,  and  with 
the  assistance  of  two  practicing  physidans 
was  examined  and  adjudged  Insane  by  that 
court  and  ordered  conveyed  to  the  Oregon 
State  Hospital  at  Balem.  Sneddon  aH>ealed 
to  the  circuit  court,  where  a  motion  to  dis- 
miss bis  appeal  was  overruled.  A  Jury  trial 
was  had  January  20,  1914,  and  a  verdict  re- 
turned to  the  effect  Qiat  he  was  of  sound 
mind.  Thereupon  it  was  ordered  and  ad- 
judged that  he  was  sane,  and  that  he  be  dis- 
charged from  custody  as  an  insane  person. 
The  state  of  Oregon  appearing  by  tlie  dis- 
trict attorney  and  Ellen  Sneddon,  tbe  com- 
plainant, by  her  attorn^,  both  moved  to  s^ 
aside  the  verdict  and  Judgment  on  the  ground 
tliat  the  ctoniit  court  had  no  Jurisdiction  of 
tbe  subject-matter.  Tliia  mottcm  was  over- 
ruled on  February  11,  1914,  and  both  Ellen 
Sneddon  and  the  state  appeaL 

L.  A.  Liljeqvlst,  Dist.  Atty.,  of  Oogullle,  for 
tbe  Stata  Harry  G.  Hoy,  of  Marshfleld,  for 
appellant  Ellen  Sneddon.  William  T.  StoU 
and  J.  M.  Upton,  both  of  Marahfldd,  for  re- 
spondent Charles  Sneddon. 

BURNETrr,  J.  (after  stating  the  facts  as 
above).  There  are  11  assignments  of  error 
set  forth  in  the  abstract,  which  may  be  re- 
duced to  three  heads:  (1)  That  there  was  no 
appeal  from  the  adjudication  of  insanity 
made  by  the  county  court,  and  hence  the  cir- 
cuit court  erred  in  not  dismissing  the  appeal 
for  want  of  Jurisdiction;  (2)  that  it  was  er- 
ror to  grant  a  trial  by  Jury;  and  (3)  that  the 
court  erred  In  making  the  order  of  February 
11,  1914,  denying  the  motion  to  set  aside  the 
verdict  of  the  Jury  and  the  Judgment  of  the 
circuit  court  It  la  not  specified  that  the 
court  erred  in  making  the  order  discharging 
Sneddon  from  custody  on  January  20,  1914. 

Section  03a,  L.  O.  Ll,  declares: 

"The  county  court  has  the  exdosive  jurisdic- 
tion, in  the  first  instance,  pertaining  to  a  court 
of  probate;  that  is,  *  *  *  (7)  to  take  the 
care  and  custody  of  the  person  and  estate  of  a 
lunatic  or  habitual  drunkard,  and  to  appdnt 
and  remove  guardians  therefor.  •   •   •  ••^ 

In  chapter  842  of  the  Session  Laws  of  1913 
the  procedure  for  commitment  of  insane  pa- 
sons  is  laid  down.  It  is  tbwe  provided  in 
section  3  of  the  act  tliat: 

"The  county  judge  of  any  county  in  this  state, 
upon  b^ng  notified  in  writing  that  any  versoa 
by  reason  of  Insanity  Is  unsafe  to  be  at  targe 
or  is  auEfering  from  exposure  or  neglect,  shul 
cause  such  person  to  be  brought  before  him  at 
such  time  and  place  as  he  may  direct,  and  shall 
also  cause  to  appear  one  or  more  competent  phy- 
sicians who  shall  proceed  to  examine  the  said 
person  as  to  his  mental  conditloii.  Should  the 
said  examining  physician  find,  and  certify  under 
oath,  that  said  person  Is  insane,  and  tbe  said 
county  judge  be  of  the  same  opinion,  he  shall  or- 
der such  insane  persons  committed  to  the  prop* 
er  state  hospital  tor  the  Insane.'* 

Section  4  provides: 

"The  county  Judge  shall  cause  to  he  recorded 
In  the  records  of  the  court  a  full  account  of  tbe 
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[iroceedingB  had  at  the  wid  hearing  and  exand- 
D&tion,  together  with  the  jadgment  and  order 
of  the  court  and  a  copy  of  the  warrants  issaed 
M  hereinafter  provided." 

This  Is  clearly  a  detail  of  procedure  pro- 
Tided  (or  the  exercise  of  Qie  generat  juris- 
diction of  the  county  court  described  in  sec- 
tion 938,  U  O.  L. 

We  find  that  in  section  946,  L.  O. 
"the  prondona  of  chapter  6,  title  7,  relating  to 
appeua  are  intended  to  apply  to  jndgmenti  and 
decrees  of  the  coun^  court  in  all  caaes,  but 
sot  to  its  decisions  given  or  made  in  tlie  trans- 
action of  county  business.  In  the  latter  case, 
ae  dedsioDS  of  the  court  shall  only  be  reviewed 
ipon  the  writ  of  nriew  provided  by  tiiis  Code." 

Chapter  5  is  tbe  geaexal  chapter  upon  the 
sabject  of  appeals.  It  la  there  aald: 

"A  judgment  or  decree  may  be  reviewed  as  , 
prescribed  in  this  chapter,  and  not  otherwise.  < 
An  order  aEfectinz  a  substantial  right,  and  which  j 
in  effect  determiiies  the  action  or  suit  ho  as  I 
to  prevent  a  jndgment  or  decree  therein,  or  a  | 
final  order  affecting  a  Bubstaotial  tight,  and  : 
made  in  a  proceeding  after  judgment  or  decree, 
or  an  order  setting  aside  a  jndgment  and  grant- 
ing a  new  trial,  for  the  parpose  of  being  re- 
viewed, shall  be  deemed  a  judgment  or  decree." 
Sectitm  543^  h.  O.  L. 

[1,  t]  There  are  several  things  described  in 
the  second  clause  of  tbafc  sectltHi  vbSsb  ordi- 
narily would  not  be  oonaldered  as  a  Jads- 
ment  or  decree^  but  whdcb  are  made  audi  by 
force  of  the  statate  iox  the  purpooes  of  ap- 
peaL  In  n  sense  they  are  ctmvaitional  Judg- 
ments or  decreea,  but  are  not  intended  to  ex- 
dude  ordinary  judgmenta  or  decrees  from 
the  effect  of  the  statute  relating  to  appeals. 
The  general  rule  la  that  a  final  determination 
of  any  proceeding  before  a  court'of  record  Is 
a  Judgment  or  decree.  We  have  thus  in  tbe 
IHreseot  case  a  final  determination  of  the 
county  court  as  to  the  legal  condition  of  a 
particnlar  person  within  the  meaning  of  sec- 
tion 7S6,  L.  O.  L.  declaring: 

*****  la  case  of  a  ;judgmeut,  decree,  or 
order  aKaiost  a  specific  thing,  or  Id  respect  to 
the  probate  of  a  will  or  the  admin  istrnti on  of 
tlie  estate  of  a  deceased  person,  or  in  rettnect  to 
the  personal,  political,  or  legal  condition  or 
relation  of  a  particular  person,  the  judgment, 
decree,  or  order  is  conclusive  upon  the  title  to 
the  thing,  the  will  or  administration,  or  the 
condition  or  relation  of  the  person." 

The  determination  of  the  county  court  to 
be  made  In  soch  cases  Is  denominated  a  judg- 
ment by  the  terms  of  section  4,  chapter  342, 
Laws  of  1913,  and  hence  it  la  appealable 
within  the  meaning  of  the  first  sentence  of 
section  548,  r*  O.  L.  Tailing  all  these  stat- 
utes together.  It  Is  clear  that  Sneddon  had 
a  right  of  appeal  from  the  decision  of  the 
county  court  It  Is  true  that  In  the  former 
procedure  outlined  In  section  4435,  L.  O.  L., 
an  appeal  from  adjudications  of  Insanity  in 
the  county  court  was  expressly  provided. 
This  section,  however,  was  repealed  by  the 
legislation  embodied  in  chapter  342  of  the 
Laws  of  1913,  and  It  Is  arp;ued  that  because 
that  chapter  does  not  mention  appeals  in 
3och  cases,  there  can  be  no  appeaL  The 
clause  of  section  4435,  L.  O.  L.,  relating  to 
appeals  was  superfluous  because,  as  we  bare 


seal,  that  remedy  was  already  provided  by 
section  Lu  O.  Lb,  which  latter  section  has 
never  been  affected  l>y  any  legislation  since 
its  enactment  aa  part  of  the  Code  of  ClvU 
Procedure  In  1862.  Under  these  circumstanc- 
es the  legislative  ass^bly  of  1013  eT(^ded 
tautol<^  by  omitting  any  reference  to  ap- 
peal, leaTing  it  still  effectual  nnd^  section 
945. 

[3]  The  next  question  that  occurs  relates 
to  tbe  procedure  adopted  in  the  circuit  court 
In  awarding  a  Jury  trial.  It  is  said  in  section 
1135,  L.  O.  L.: 

"There  are  no  partionlar  pleadings  or  forms 
thereof  in  the  county  court,  when  exercising  the 
jarisdiction  of  probate  matters,  as  specified  in 
section  936,  other  than  as  provided  in  this  title. 
The  mode  of  proceeding  Is  in  the  nature  of 
that  in  a  suit  in  eop^ty  as  distinguished  from 
an  action  at  law.  The  proeeediiigs  are  in  wrib- 
inff,  and  are  liad  imon  the  application  of  a  par^ 
ty  or  the  order  of  the  court  The  eoort  ezep- 
cises  its  powers  by  means  of  *  *  *  4.  Or- 
d«ts  and  decrees.  *  •  « " 

Remembering  that  In  tbe  present  Instance 
the  county  court  was  exerdaing  Its  Jurisdic- 
tion pertaining  to  a  conrt  of  probate  in  tak- 
ing the  care  and  custody  of  the  person  of  u 
lunatic  as  provided  in  section  936,  even  if 
we  should  conclude  that  tbe  proceeding  Is 
in  equity,  still  it  would  not  nec^sarlly  be  er- 
ror to  award  a  jury  trial  in  the  circuit  court. 
It  Is  well  settled  that  In  the  trial  of  equity 
cases  the  judge  may  submit  questions  of  fact 
to  the  consideration  of  a  Jury  for  the  pur- 
pose, as  the  old  phrase  has  It,  of  "enlighten- 
ing the  conscience  of  the  chancellor,"  tbe  rule 
being  that  the  verdict  Is  not  conclusive  In 
such  cases  but  only  advisory.  L.  O.  L.  §  4QS; 
Swegle  V.  Weils,  7  Or.  222;  De  Lashmutt  v. 
Everson,  7  Or.  212*_  Raymond  t.  Flavel,  27 
Or.  219,  40  Pnc.  158.  We  cannot  conclude, 
therefore,  that  the  circuit  court  was  In  er- 
ror when  it  submitted  the  Issue  of  Sneddon's 
sanity  or  insanity  to  a  jury. 

[4]  Tbe. only  remaining  error  relied  upon 
Is  that  the  court  was  mistalcen  when  It  de- 
clined to  set  aside  the  verdict  and  judgment 
Such  on  order,  however,  presents  no  ques- 
tlpn  for  review  in  this  court  It  not  being  ap- 
pealable. Macartney  v.  Shlpherd,  60  Or.  13^ 
117  Pac.  814,  Ann.  Cas.  1913D,  1257;  Gearln 
V.  P.  Ry.  L.  &  P.  Co.,  62  Or.  162,  124  Pac. 
25C;  Hahn  v.  Astoria  Nat  Bank,  63  Or.  1, 
114  Pac.  1134,  125  Pac.  284. 

[B]  There  Is  no  bill  of  exceptions  or  tran- 
script of  testimony  In  the  record  before  us 
beyond  what  is  denominated  a  ''Certificate 
of  Examining  Physician."  Granting  that  this 
document  was  admissible  In  evidence,  yet 
there  Is  nothing  to  show  that  is  all  the  tcsU- 
mony  heard  In  the  case.  Xlence,  whether  we 
take  the  proceeding  as  one  at  law  to  be  de- 
cided here  only  on  legal  questions  or  as  In 
eqnlty  to  be  tried  anew  upon  the  transcript 
and  tile  evidence  accompanying  it,  all  as  stat- 
ed In  section  556,  U  O.  I*,  we  are  without  the 
requisite  data  for  further  consideration  of 
tbe  case. 
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It  follows  that  the  asslgnmenta  of  error  re- 
Ued  upon  by  the  appellant  ore  not  well  tak- 
en, and  as  against  them  the  decree  of  the  dr- 
cnlt  court  must  be  afllnned. 


STATE  «z  reL  WAKREN  CONST.  CO.  v. 
*  BBALS,  Mayor,  et  al. 
(Supieine  Court  of  Oregon.   Dec.  8.  1914.) 

Mandamus  (|  154*)  —  IssnANOx  ov  Wbit  — 

Right  to. 

Under  lu  O.  L.  i  613,  providing  for  the 
iasnance  of  mandamua  to  compel  the  perform- 
ance bj  BQj  inferior  court,  corporation,  board, 
or  officer  of  an  act  which  the  law  enjoitiB  aa  a 
duty  reaultiug  from  anch  office  or  station,  a  per- 
son seeking  a  writ  of  mandamus  to  compel  the 
common  council  of  a  city  to  levy  a  tax  to  pay  a 
private  claim  moat  show  a  demand  made  upon 
the  common  council  or  city,  and  It  is  Insufficient 
that  demands  for  payment  were  made  apon  the 
treasurer,  who  Is  without  authority  to  levy  such 
tax. 

[Ed.  Note.— For  other  eases,  see  Mandannis, 
Cent.  1^.  H  296-616;  Dec.  Dig.  {  154.*] 

In  Banc.  Original  proceeding  by  the  State, 
on  the  relation  of  the  Warren  Construction 
Company,  a  corporation,  for  a  writ  of  man- 
damus against  F.  R.  Heals,  as  Mayor,  and 
others,  and  John  Keldaon  and  others,  as 
members  of  the  Common  Council  of  TUla- 
mook  City.  On  demurrer  to  altotnatlTO  writ 
Demurrer  sustained. 

R.  W,  Montague  and  Prescott  W.  Oook- 
Ingham,  both  of  Portland  (Wood,  Montague 
&  Hunt,  of  Portland,  on  the  brief),  for  plain- 
tiff. H.  T.  Botts,  of  Tlllamoook,  and  J<^ 
M.  Geaiin,  of  Portland,  for  deftodants. 

RAMSEY,  T.  The  petitioner  brought  this 
proceeding  in  this  court  to  obtain  a  writ  of 
mandamus  to  compel  the  proper  ofBtdals  of 
Tinamook  City  to  levy  a  tax  to  obtain  funds 
with  which  to  pay  a  demand  owing  said 
dty  to  the  relator.  An  altematlTe  writ  was 
issued  out  of  this  court  and  directed  to  the 
defendants,  commanding  the  memberq  of  the 
common  council  of  said  city,  within  ten  days 
from  the  date  of  said  writ,  to  hold  a  meet- 
ing of  said  council  and  levy  upon  the  assess- 
aUe  property  within  said  cit7  a  sufficient 
tax  to  raise  money  to  enable  sakt  dty  to 
pay  to  the  relator  its  said  demand,  amount- 
ing to  fl6,719.46  and  Interest  thereon,  or 
show  cause  why  they  bad  not  made  said  levy, 
etc  The  defendants  failed  to  make  said 
levy,  and,  for  the  purpose  of  showing  why 
they  had  not  done  so.  they  filed  a  demurrer 
to  the  alternative  writ,  alleging  that  It  does 
not  state  facts  sufficient  to  entlfle  the  peti- 
tioner to  the  relief  mentioned  In  said  writ 
The  parties  appeared  by  their  counsel  and 
argued  said  demurrer,  and  It  was  taken  un- 
der advisement  by  the  court 

rt  appears  from  said  alternative  writ,  inter 
alia,  that  on  May  31,  1912,  the  relator  en- 
tered into  a  contract  with  Tillamook  City, 
whereby  it  undertook  to  construct  and  install 


for  said  clt7  oertain  sewers  In  said  tity  ac- 
cording to  certain  spedflcations  agreed  up- 
on by  the  relator  and  said  city,  aiid  that  said 
dty  agreed  to  pay  fhe  relator  for  oonstruct- 
Ing  and  inatalUng  said  sewers  a  sum  equal 
to  the  coBt  of  the  labor  and  materials  used 
therein,  and  also  10  per  cent  additional  on 
the  said  coat  for  superintendence  and  use  of 
the  necessary  etiulpment  In  constroctlttg  said 
sewers.  The  relator  constructed  said  sewers 
according  to  said  contract,  and  the  same 
were  accepted  by  said  dty.  The  cost  of  the 
labor  and  materials  for  said  sewers  amount- 
ed to  $16,199.60,  and  the  relator  was  ^titled 
to  10  per  cent  of  said  cost  additional  for 
8Ui>erlntencling  the  construction  of  said  sew- 
ers and  for  the  use  of  the  equipment  used 
therein,  amounting  to  $1,619.95.  The  total 
amount  due  the  relator  from  said  city  for 
constructing  said  sewers  was  $16,719.45. 
The  common  council  of  said  dty,  on  the  7th 
day  of  October,  1912,  audited  the  relator's 
claim  for  constructing  said  sewers,  and  al- 
lowed It  therefor  said  sum  of  $16,719.46, 
and  ordered  tbe  dty  recorder  of  said  dty 
to  draw  a  warrant  upon  the  treasurer  of  said 
city  requlrln'g  him  to  pay  to  the  relator  or  ^ 
its  order  said  sum  of  $16,719.46  out  of  the 
general  fuhd  of  said  dty,  for  labor  and  ma- 
terials used  in  the  construction  of  said  sew- 
ers. The  dty  recorder  of  said  dty,  in  ac- 
cordance with  the  said  direction  of  the  com- 
mon council  of  said  dty,  on  October  8,  1912, 
duly  Issued  to  the  relator  a  warrant  upon 
the  treasurer  of  said  dty  for  the  payment  to 
the  relator  V)r  its  ord^r  of  the  said  sum  of 
$16,719.46,  audited  and  allowed  as  stated  su- 
pra. On  October  8,  1912.  the  relator  duly 
presented  said  warrant  to  the  then  treasurer 
of  said  dty  and  demanded  payment  there- 
of ;  but  said  treasurer  did  not  pay  any  part 
of  said  warrant  and  made  tbe  following  in- 
dorsement thereon,  to  wit : 

"Presented  October  8,  1912.  Not  paid  for 
want  of  funds.  * 

"[SlgnedJ  T.  A.  Rhodes,  City  Treasurer." 

At  the  time  that  sttld  warrant  was  so  pre- 
sented for  payment  and  Indorsed  as  stated 
supra,  there  were  no  funds  in  tbe  treasury 
of  said  dty  to  pay  the  same.  Tbe  said  writ 
states,  also,  the  following: 

"Since  the  refusal  to  pay  said  warrant,  as 
hereinbefore  set  fOrtii,  demands  had  been  made 
on  the  dty  treasurer  for  payments  thereof.  But 
neither  Tillamook  City  nor  any  one  acting  in  its 
behalf  has  made  any  payments  whatever  on  said 
warrant,  either  to  the  petitioner  or  any  one  act- 
ing in  its  behalf;  and  there  is  now  due  and 
payable  to  the  petitioner  herein  from  TilIamo<d[ 
City  the  sum  of  $16,719.45,  together  with  in- 
terest thereon  at  the  rate  of  six  per  cent  per 
annum  from  October  8,  1912,  on  which  date 
payment  of  said  warrant  was  refused.  There 
18  not  now  in  the  dty  treasury  a  sufficient  sum 
to  meet  said  warrants,  nor  has  there  been  a 
sufficient  sum  in  the  past,  when  demands  were 
made  for  payment" 

The  only  demands  for  payment  of  said 
warrant  stated  In  said  writ  are  set  out  su- 
pra. The  only  demands  made  were  upon  tbe 
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treasurer.  There  waa  no  dttnand  made  nj^ 
on  said  cit7.  or  any  officer  thereof,  that  said 
city  or  Its  common  council  aboold  levy  upon 
the  taxable  property  In  said  city  a  tax  to  ob- 
tain funds  to  pay  said  warrant  The  relator 
does  not  appear  to  have  done  anything  to 
collect  said  warranty  except  to  demand  pay- 
moat  thereof  of  the  elt7  treasurer. 

1.  The  first  i>olnt  made  by  the  defendants 
is  that  the  altematlTe  writ  Is  Insnffldent,  in 
that  it  does  not  state  that  the  relator,  prior 
to  the  commencement  of  this  proceeding, 
made  any  demand  upon  said  dty,  or  upon 
any  of  Its  officers,  that  said  dty  or  Its  com- 
mon conndl  levy  a  tar  upon  the  property 
taxable  within  said  dty  to  raise  funds  with 
which  to  pay  the  relator's  said  warrant. 
The  only  demand  that  the  writ  states  was 
made  was  a  demand  on  the  treasurer  that  he 
pay  said  warrant  Payment  of  the  warrant 
was  demanded  more  than  once.  The  treasurer 
had  no  power  to  levy  a  tax. 

Section  613,  L.  O.  L.,  provides  for  the  issu- 
ance of  a  writ  of  mandamus  as  follows : 

"It  may  be  issued  to  any  inferior  court,  cor- 
poration, board,  officer,  or  person,  to  compel  the 
performance  of  an  act  whim  the  law  ipedally 
enjoins,  as  a  inty  rcsnlting  fnun  an  office,  trust, 
or  stati<m,"  etc. 

The  relator  Is  the  owner  and  bolder  of  an 
unpaid  warrant  Issued  to  It  by  said  dty. 
Tbe  said  warrant  is  the  private  property  of 
the  relator,  and  the  relator  la  a  private  cor- 
poration. The  relator  is  seeking  a  perunp- 
tory  writ  of  mandamus  to  compel  said  city 
or  its  common  coundl  to  levy  a  tax  on  the 
property  taxable  In  said  dty  to  obtain  fuhde 
to  pay  to  the  relator  the  amount  due  upon 
said  warrant  Said  warrant  and  the  debt 
evidenced  thereby  are  the  private  property 
of  the  relator.  The  public  has  no  Interest 
therein.  The  question  for  determination  is: 
Was  it  necessary  that  the  relator,  before  be- 
ginning this  proceeding,  should  make  a  de- 
mand upon  said  dty,  or  its  common  council, 
that  said  dty,  or  its  common  council,  levy  a 
tax  to  obtain  funds  with  which  to  pay  the 
relator  said  warrant,  and  that  said  demand 
should  be  refused?  Moses  on  Mandamus,  pp. 
204.  205,  says: 

"The  petition  for  a  writ  of  mandamui  Bbould 
present  to  the  court  a  prima  facie  case  of  duty 
on  the  part  of  tbe  def^dant  to  perform  the  act 
demanded,  and  an  obligation  to  perform  it ;  oth- 
erwise, tbe  alternative  writ  will  not  be  granted. 
It  should  also  appear  from  tbe  petition  that  a 
demand  has  been  made  on  the  defendant  to  do 
the  thing  he  is  sought  to  be  compelled  to  do, 
and  that  lie  has  refused  or  neglected  to  do  It. 
*  *  *  And  the  facts  and  circumstances  under 
which  the  petitioner  claims  the  relief  prayed 
for  should  be  stated  fully,  clearly,  and  unre- 
servedly, and  not  Inferentlally." 

Short  <m  Extraordinary  Remedies,  pp.  247, 
248,  says: 

'^he  court,  before  it  will  grant  a  mandamus, 
nnist  be  convinced  that  there  has  been  a  demand 
made,  by  a  party  having  a  right  to  make  it,  for 
the  performance  of  the  duty  sought  to  be  en- 
force, and  a  refusal  to  perform  It  by  the  party 
against  whom  the  application  is  made." 


HerrHl  on  Manflamns,  |  222,  says: 
"A  demand  most  be  made  on  tbe  proper  offi- 
cer to  perform  the  duty  desired  l)efore  a  writ  of 
mandamus  will  be  issued  to  compel  him  to 
discharge  such  duty.  It  would  be  an  abuse  of 
justice  to  convict  one  of  noufeaaance  or  misde- 
meanor in  neglecting  his  official  duty  when  be 
has  not  refused  to  do  what  may  be  required,  and 
to  mulct  him  in  costs  when  he  is  not  in  default 
The  writ  only  issues  as  a  matter  of  necessity 
and  when  there  is  no  other  means  of  obtaining 
the  discharge  of  the  duty  incumbent  on  the  offi- 
cer. Consequently  this  writ  will  not  be  issued 
to  compel  an  officer  to  do  an  act  which  he  has 
not  been  asked  to  do.  The  demand  must  be  for 
the  specific  Uiing  which  ought  to  be  done,  nn- 
trammeled  by  any  condition  which  may  make 
the  rafusal  qnaliued,  Instead  of  absolute." 

In  2  Bailey  on  Habeas  Corpus  and  other 
Extraordinary  Remedied,  pp.  793,  the 
author  says: 

"When  the  duty  to  be  performed  is  of  a  pub- 
lic nature,  no  duty  to  demand  its  performance 
devolves  upon  any  one,  and  express  demand  for 
its  performance  i»  not  required  as  a  condition 
of  api^catlon  for  the  writ  The  law  itself 
stands  in  the  place  of  the  demand,  and  the 
omission  to  perform  stands  in  the  place  of  a 
refusal.  •  *  *  The  rule  Is  otherwise  as  to 
duties  which  do  not  partalu  of  a  public  nature, 
and  more  neariy  affect  private  rights.  In  such 
cases,  express  demand  is  required,  and  a  refusal 
to  comply  with  such  demand,  either  direct  or  by 
conduct  must  appear." 

In  Spelling,  Injunction  and  Other  Bxtraor- 
dinary  Remedies  (2d  Ed.)  |  1S81.  the  author 
says: 

"The  auth<»itles  are  not  barmonioDs  on  the 
question  as  to  whoi  a  demand  is  necessary  as  a 

precedent  condition  to  granting  the  writ  It  is 
undoubtedly  the  general,  if  not  undevlating,  rule 
that  in  cases  where  private  rights  only  ate  in- 
volved, a  demand  must  be  made  and  alleged. 
There  is  a  distincti<m,  however,  between  cases 
involving  mere  private  right  to  have  a  doty  per- 
formed, and  those  in  which  public  interests  gen- 
erally are  affected,  and  in  which  one  dtlzen  has 
the  same  Interest  m  the  performance  of  a  public 
duty  as  another.  When  no  sndi  general  inter- 
ests are  involved,  and  merely  private  rights  are 
affected,  the  relator  must  in  a  proceeding  by 
mandamus,  allege  and  prove  demand  and  refusal 
by  the  person  or  persons  whom  it  Is  sought  to 
coerce  by  the  writ;  but  when  a  duty  is  strictly 
of  a  public  nature,  as  where  it  is  due  by  a  pub- 
lic officer,  and  is  not  a  special  duty  affecting 
peculiarly  the  relator,  there  la  no  one  specially 
empowered  to  demand  its  performance,  and 
there  is  no  necessity  for  a  demand  and  refusal." 

In  his  Extraordinary  Legal  Remedies  (3d 
Ed.)  {  41,  Mr.  High  says: 

"The  question  of  tbe  necessity  of  a  demand 
and  reftual  to  perform  the  duty  in  controversy 
is  one  not  wholly  free  from  doubt  and  an  ap- 
parent conflict  of  authority  may  be  observed  in 
the  adjudications  upon  this  subject  The  doe- 
trine  bas  been  broadly  asserted,  and  is  sustain- 
ed by  the  most  respectable  authorities,  that  in  no 
event  wUl  the  writ  be  granted  to  compel  the 
performance  of  an  official  duty,  until  demand 
has  been  made  upon  the  officer  and  he  has  refus- 
ed to  act.  Other  cases  have  gone  only  to  the 
extent  of  insisting  upon  proof  of  demand  and 
r^nsal  before  granting  the  writ  in  absolute  or 
peremptory  form.  The  better  doctrine,  how- 
ever, and  one  which  has  tht>  support  of  strong 
authority,  is  that  which  recognizes  a  distinction 
between  duties  of  a  public  nature  and  affecting 
only  the  public  at  large,  and  those  of  a  private 
nature  especially  affecting  the  rights  of  individu- 
als. And  it  is  held,  where  the  person  aggrieved 
lias  a  private  interest  in  or  claims  tbe  immediate 
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benefit  of  tbe  act  sought  to  be  coercod,  tbat  he 
muBt  first  make  a  demand  upon  the  ofiicer  to  lay 
the  foundation  for  relief  by  mandamus.  But  as 
regards  duties  of  a  strictly  public  nature,  in- 
cumbent upon  public  officers  by  virtue  of  their 
office,  and  which  they  are  sworn  to  perform, 
no  demand  and  refusal  are  necpsaar.v  as  a  con- 
dition precedent  to  relief  by  mandamus.  In 
such  cases,  no  individual  interests  being  affected, 
there  is  no  one  specially  empowered  to  demand 
performance  of  the  duty,  and  no  necessity  for  a 
literal  demand  and  refusal." 

Judge  Artbnr  L.  Sanbori^  in  26  CfC.  Plh 
442,  443.  says: 

"The  petition  or  alternative  writ  must  allege 
fact  showing  that  respondent  has  been  guilty  of 
acts  which  constitute  a  breach  of  the  duty  en- 
joined upon  bim,  or  that  he  has  failed  to  per- 
form that  duty.  In  order  to  show  tliat  respon- 
dent is  in  default  in  cases  where  a  private  right 
is  sought  to  be  enforced,  tbe  petition  or  alter- 
native writ  must  as  a  rule  allege  that  perform- 
ance of  the  diits  baa  been  demanded  of  respon- 
dent and  that  be  haa  refused  or  failed  to  per- 
form it.  In  cases  vheie  a  poUlc  right  is  sou^t 
to  be  enforced,  howerer,  no  demand  need  be 
alleged." 

In  U.  S.  T.  BoutweU,  17  Wall.  604,  607,  21 
L.  Ed.  721,  a  mandaiuns  case,  the  court  aays, 
inter  alia: 

"It  [a  mandamus  proceeding]  is  therefore,  in 
substance,  a  personal  action,  and  it  rests  upon 
the  averred  and  assumed  fact  that  the  defendant 
has  neglected  or  refused  to  perform  a  personal 
duty,  to  the  performance  of  which  by  him  the 
relator  has  a  clear  right.  Hence  it  is  an  im- 
perative rule  that,  previous  to  malting  applica- 
tion for  a  writ  to  command  the  performance 
of  any  particular  act,  an  express  and  distinct 
demand  or  request  to  perform  it  must  have  been 
made  by  the  relator  or  prosecutor  upon  the  de- 
fendant, and  it  must  appear  that  he  refased  to 
comply  with  such  demand,  either  in  direct  terms 
or  b}  conduct  from  vbich  a  refusal  can  be  con- 
clusively inferred." 

While  there  Is  Bome  confllot  In  tbe  an- 
tborltles,  the  rule  sustained  by  the  great 
weight  of  authority  is  that  the  altematiive 
writ  luust  allege  facts  shovrlng  that  the  de- 
fendants have  been  gull^  of  acts  which  con- 
stitute a  breach  of  the  duties  imposed  upon 
them,  or  tliat  they  have  failed  to  perform 


such  duties.  And  where  the  defendants  are 
in  default,  In  cases  where  private  rights  are 
sought  to  be  enforced,  the  altemattve  writ 
must,  as  a  rule,  allege  that  the  performance 
of  the  duties  which  the  petitioner  seeks  to 
compel  has  been  demanded  (rf  the  defendants, 
and  that  they  have  refused  or  lulled  to  pe^ 
form  them.  The  alternative  writ  in  this 
case  falls  to  allege  that  the  relator  at  any 
time  demanded  of  Tillamook  City,  or  of  Its 
common  coQDcIl,  or  of  either  of  the  defend- 
ants, tbat  said  city,  or  Its  common  council, 
levy  a  tax  upon  the  property  subject  to  taxa- 
tion by  said  city  for  the  purpose  of  raising 
fuuds  to  pay  tbe  relator's  said  warrant  The 
only  demand  stated  in  the  alternative  writ 
was  made  upon  the  treasurer  of  said  city  for 
the  payment  of  said  warrant,  and  It  Is  stat- 
ed by  said  writ  tbat  he  at  no  time  had  fiulQ- 
cient  funds  to  make  said  payment  The  rela- 
tor is  the  only  person  tbat  is  Interested  in 
said  warrant  or  the  indebtedness  evidenced 
thereby.  Said  claim  is  the  private  proiierty 
of  the  relator. 

Under  the  law  stated  supra  It  was  Incum- 
bent upon  the  relator,  before  commencing  this 
proceeding,  to  demand  of  said  city,  or  Its 
cofbmon  council,  that  said  city,  or  its  common 
council,  levy  a  tax  for  the  purpose  of  ob- 
taining funds  to  pay  said  warrant,  and  It 
was  necessary,  also,  tbat  said  demand  be 
refused.  No  such  demand  was  made,  and 
hence  the  alternative  writ  fails  to  state  facts 
snfficlent  to  show  prima  fade  that  tbe  writ 
of  mandamus  should  be  issued  herein. 

We  do  not  find  U  necessary  to  pass  upon 
the  question  whether  the  relator  could  main- 
tain a  mandamus  proceeding,  based  <Ht  said 
warrant,  or  whether  a  Jn^ment  thereon 
should  be  obtained  before  commencing  such 
proceeding.  The  aothoritlee  bearing  npon 
that  question  are  Irreconcilably  conflicting. 

The  donurrer  to  tbe  alternative  writ  Is 
sustained. 
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STATU  V.  LEONARD. 

*      (Supreme  Court  of  Oregon.    Dec.  15,  1914.) 

1,  False  Pbetenses  (§  18*)— .Sionatum  to 
'•Wbitino"— Deed  oy  Conteyance. 

A  deed  of  conveyance  is  a  "writing;"  within 
Xa  O.  Lb  S  1964,  making  it  an  offense  by  any 
false  pretense  to  obtain  the  signature  to  any 
writing,  the  false  making  whereof  would  be  pun- 
ishable as  forgery. 

lEd.  Note.— For  other  caseB,  see  False  Pre- 
tenses, Cent  Dig.  }  17;  Dec  Dig.  |  13.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Writing.] 

2,  FoBOERT  (J  4*)— Clements  of  OFrqnsB— 
Utfebino  ^struuent. 

Uttering  a  fabricated  instrument  ia  not 
necessary  to  constitute  the  crime  of  forgery. 

[Ed.  Note. — For  other  cases,  see  Forgery, 
Cent.  Dig.  H         I>ec  Dig.  §  4.*] 

8.  FoROEBT  (I  Deed— NBCEBsmr  of  De- 
li vert. 

It  is  not  ne^ssary  to  the  crime  of  forgery 
of  a  deed  of  conveyance  that  the  deed  be  deliv- 
ered. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent.  Dig.  |{  I-.3;  Dec.  Dig.  {  4.*] 

4.  False  Pbetensbs  (5  13*)— Pbocdeino  Sia- 

NATURE  TO  DEED— NECESSITY  OF  DeHVEBY 
OF  DkBD. 

Under  U  O.  L.  1 1964,  making  it  an  offense 
by  auj  false  pretense  to  obtain  the  signature  to 
a  writing  the  false  making  whereof  would  be 
punishable  as  forgery,  the  crime  of  procuring  the 
signature  to  a  deed  of  conveyance  may  be 
made  out  without  showing  that  the  deed  was 
delivered. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  §  17;  Dec.  Dig.  $  13.*] 

5.  Fae^  Pbetbkses  (|  42*)— FBOCUBiNa  Sio- 

NATUBB  TO  DEED— EvIDENC3I^InTENT. 

Though,  under  L.  O.  L.  S  1964,  making  it 
an  offense  by  any  false  pretense  to  obtain  the 
signature  to  a  writing  the  false  making  where- 
of would  be  punishable  as  forgery,  it  is  not 
necessary  to  snow  that  the  writing,  if  it  be  a 
deed,  was  delivered,  the  delivery  may  be  shown 
to  prove  fraudulent  intent,  but  the  intent  may 
be  shown  by  other  facts. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  S  66;  Dec.  Dig.  §  42.*] 

6.  Dekds  (}  86*)— Deovert— QnEBTioN  tor 
Jttrt. 

The  qnestioD  of  delivery  of  a  deed  is  al- 
waya  a  gneation  of  &ict  for  the  jary  where  there 
is  a  cMuHct  in  the  erldoice. 

pBd.  Note.— For  other  cases,  ie«  Deeds,  0«nt 
Dig.  H  127,  683;  Dec. Dig. m*]  " 

7.  VALm  PKTEITSBB  ({  51*)— PROOtTRINO  BlG- 
KATUU  TD  Dm>— QmSTION  FOR  JUBY. 

In  a  prosecation  for  procuring  the  signa- 
ture to  a  deed  by  false  pretenses  under  I*.  O.  L. 
{  1964,  evidence  held  sufficient  to  take  the  ques- 
tion of  delivery  of  the  deed  to  tlie  Jury. 

[Sd.  Note.— For  other  ease^  see  False  Pre- 
tenses, Gent.  Dig.  i  6S;  Dec.  Dig.  i  6L*} 

On  rehearing. 

For  former  opinion,  see  144  Pac.  113. 

Our  a  H.  GorllBS,  J.  P.  Winter,  and  H.  J. 
Baxxett,  aU  of  Portland,  for  appellant  B. 
F.  Magnlte.  of  Portland  (W.  H.  Bvaaa,  Diat 
Attj.,  and  John  A.  GoUler,  botti  of  Portland, 

<ni  tbe  brief),  tor  ttie  State. 


SAMSBY,  J.  Tbe  def»dant  was  Indicted 
for  the  crime  of  obtaining  and  attonpting  to 
obtain,  by  false  pretenses,  with  Intent  to  de- 
fraud, the  slgnatares  of  two  persons  to  a 
deed,  tb;e  false  making  of  which  Is  and  would 
be  forgery.  Tbe  Indictment  Is  based  on  aec- 
tlon  1964,  L.  O.  L.,  which  is  as  follows: 

"If  any  person  shall,  by  any  false  pretenses 
or  by  any  privy  or  false  token,  and  with  intent 
to  defraud,  obtain,  or  attempt  to  obtain  from 
any  other  person,  any  money  or  property  what- 
ever, or  shall  obtain  or  attempt  to  obtain  with 
the  like  intent,  the  signature  of  any  person  to 
any  writing  the  false  making  whereof  would  be 
punishable  as  forgery,  such  person,  upon  con- 
viction thereof,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  one  nor 
more  than  five  years." 

Tbe  defendant  was  convicted  of  the  crime 
for  which  he  was  Indicted  as  stated  supra, 
and  this  conviction  was  affirmed  by  this 
court  on  October  13,  1914.  The  Instmment 
to  which  he  obtained  the  two  signatures  was 
a  deed  of  conveyance  of  land,  and  the  signa- 
tures so  obtained  were  those  of  M.  J.  Denny 
and  his  wife.  He  now  asks  for  a  rehearing 
mainly  on  two  grounds.  He  contends:  First, 
that  be  could  not  be  guilty  of  the  crime 
charged,  unless  the  said  deed  was  delivered; 
and,  secondly,  that  tbe  evidence  of  delivery 
of  said  deed  was  Insufficient  to  warrant  the 
Jury  In  Qnding  that  there  was  a  delivery 
thereof. 

[1]  1.  We  vrill  consider,  first,  the  contention 
that  the  delivery  of  the  deed  to  which  he  ob- 
tained the  signatures  Is  necessary  to  con- 
stitute the  crime  charged.  The  crime  of 
which  the  defendant  was  convicted  Is  close- 
ly related  to  forgery.  The  writing  to  which 
the  signature  Is  obtained  must  be  one  "the 
false  making  of  which  would  be  punishable 
as  foi^ery."  A  deed  of  conveyance  is  such 
a  writing.  If  an  instrument  that  is  forged 
is  void  on  its  face,  its  fabrication  la  not  a 
crim&  It  is  sufficient,  howerer,  If,  on  its 
face,  it  is  apparently  legal. 

In  vcdume  2  of  his  work  on  Criminal  Law 
(11th  Ed.)  S  SS5,  Dr.  Whartcm  a&ys: 

"To  sustain  an  indictment  for  forgery  it  Is 
generally  neceBsarr  that  the  instrument  alleged 
to  be  forged  diould  be  one  which  would  expose 
a  particular  person  to-  legal  process.  Appar< 
ent  legal  efficiency,  however,  is  enotuh.  It  is 
not  necessary  that  such  suit  should  biave  In  it 
the  elements  of  ultimate  legal  snccesa.  'It  ia 
enoajrii  U  the  forged  InBtrnment  be  apparenOy 
sufficient  to  suppoit  a  legal  claim,"  etc. 

[2]  In  this  case  the  deed  was  In  due 
form,  signed  and  sealed  by  the  grantors, 
attMtod  by  two  witnesses,  and  prop- 
erly acknowledged  before  a  notary  pub- 
lic and  certified.  On  its  face  It  was  a  com- 
plete and  valid  deed  of  conveyance.  If  the 
defendant  had  forged  tbe  names  of  the  gran- 
tors to  said  deed  with  fraudulent  Intent,  he 
would  have  been  guilty  of  the  crime  of  for- 
gery, because  the  deed  was,  upon  its  face, 
a  complete  and  valid  instromait  Uttering 
a  fabricated  Instniment  is  not  necessary  to 
constitute  the  crime  of  forgery. 


*For  other  cases  le*  sams  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  K«y-No.  SerlM  A  Rap'r  Indexes 
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In  seetton  868,  toL  2  (11th  Bd.)  WMrton's 
Criminal  Law,  the  author  says: 

"Forgery  la  making  a  false  soable  document 
with  Intent  to  defraud.  The  offense  Is  consum- 
mated by  the  making  of  a  false  doooment,  on 
which  flult  mi^t  be  brou^t.  witSi  intent  to  de- 
firaud,  wlUiovt  any  ottering. 

In  13  Am.  and  Bug.  Enc.  1^  (2d  Bd.)  p. 
108S.  It  18  said: 

"Aji  the  offense  (forgery)  conaiste  in  the  mere 
Intention,  it  Is  not  neceasarj  that  any  one  should 
have  been  actually  injured  or  defrauded  by  the 
forged  writing.  It  is  enough-  that  it  may  prob- 
ably or  possibly  be  done.  No  uttering  is  neces- 
sary to  constitute  the  offenae." 

In  2  Russell  on  Crimes  (9tb  Ed.)  p.  709,  the 
author  says: 

"In  the  first  place,  however,  it  should  be  ob- 
served that  the  offense  of  forgery  may  be  eom- 

gtete,  though  there  be  no  publication  or  ntter^ 
ig  of  the  forged  instrument.  For  tbe  very 
makiutc  with  a  fraudulent  intention,  and  with- 
out lawful  authority,  of  any  instrument  which, 
at  common  lew  or  by  statute,  is  the  subject  of 
forgery  is  of  itself  a  sufficient  completion  of  the 
offense  before  publication ;  and  though  tbe  pub- 
lication of  the  instrument  be  the  medium  by 
which  the  intent  Is  ustiallv  made  manifest,  yet 
it  may  be  proved  as  plainly  by  other  evidence. 
Thus  in  a  case  where  tbe  note  which  tbe  pris* 
oner  was  charged  with  having  forged  was  never 
published,  but  was  found  in  his  possession  at 
the  time  he  was  apprehended,  no  objection  was 
taken  to  the  conviction,  on  the  ground  of  the 
note  never  having  been  published ;  there  being 
in  the  case  circumstances  sufficient  to  warrant 
the  jury  in  finding  a  fraudulent  intention." 

In  State  v.  Fisher,  65  Mo.  437,  438,  the  de- 
fendant was  indicted  for  forging  a  deed  of 
conveyance,  and,  on  appeal,  the  court  quot- 
ed the  forging  passage  from  Buas^  on 
Climes,  and  said.  Inter  alla: 

"It  is  the  felonious  makiag  of  the  false  in- 
atrument  as  true  In  fact  which  constitutes  the 
crime  of  forgery;  consequently  it  was  not  nec- 
eanry  for  tbe  Indictment  to  aver  that  the  instru- 
ment would  have  conveyed  the  land  if  genuine, 
'The  question  is  whether,  upon  its  face.  It  will 
have  the  effect  to  defraud  those  who  may  act 
upon  it  as  genuine,  or  the  person  whose  name  is 
forged."* 

In  Keeler  t.  State,  16  Tex.  App.  Ill,  tbe 
syllabus  Is  In  part: 

"In  order  to  constitute  foi^ery,  and  to  sus- 
tain a  conviction  therefor,  it  Is  not  necessary 
tliat  the  forged  instrument  shall  iiave  been 
passed  in  fac^  and  goods  or  money  obtained  up- 
on the  same." 

In  Commonwealth  t.  Ladd,  IS  Mass.  S26, 

527,  the  court  says: 

"The  objection  to  the  indictment  Is  that  it 
contains  no  averment  that  the  paper  alleged  to 
be  forged  was  presented  or  delivered  to  any  one, 
aa  a  true  or  ^nuine  acquittance  or  discharge 
for  goods  delivered  in  consideration  thereof. 
This  is  not  necessary  at  tbe  common  law,  or  un- 
der our  statute.  Tbe  false  making,  with  intent 
to  defraud,  is  the  gist  of  the  offense." 

In  King  T.  Crocker,  2  Leach's  Grown  Gas- 
es, 087,  a  part  of  the  syllabus  Is: 

"A  i>erson  may  he  convicted  of  forging  with 
intent  to  defraud,  although  the  note  was  found 
in  his  custody  when  apprehended,  and  never  in 
fact  uttered  by  him." 

[S]  We  oondude  tbat,  when  a  person  Is 
charged  with  tbe  crime  of  forging  a  deed  oC 
oonreyuioe.  It  is  not  neceasarj  to  proro  that 


the  deed  was  delivered.  As  stated  by  Hr. 
Russell,  supra: 

"Tbe  rery  making  with  a  fraudulent  inten- 
tion, and  without  lawful  authority  of  any  in- 
strument which,  at  common  law  or  by  statute. 
Is  the  subject  <tf  fb«ery  Is  ot  itself  a  soSldeat 
completion  of  the  oinnae  befosa  publication." 

[4,  S]  2.  Tbe  defendant  Is  charged  with 
the  crime  of  obtaining  the  signatures  of  U. 
J.  Denny  and  his  wife  to  a  deed  of  comei- 
ance,  by  Cahn  preteoses,  with  tbe  intent  to 
defraud,  etc. 

Section  1964,  L.  O.  L.,  supra,  makes  It  a 
crime  for  a  person,  by  false  pretenses,  and 
with  intent  to  defraud,  to  obtain  the  signa- 
ture of  a  person  to  any  writing  the  false  mak- 
ing (tf  which  Is  punishable  as  forgery.  We 
have  seen  supra  that  the  false  making  of  a 
deed  of  conveyance  that  appears  on  Its  face 
to  be  complete  and  valid  Is  punishable  as 
forgery,  if  made  with  fraudulent  Ihtent,  al- 
though It  may  not  have  been  delivered  or 
used  in  any  way.  This  being  so.  It  neces- 
sarily follows  that  to  obtain  the  signature  to 
a  deed  of  conveyance,  by  false  pretenses,  and 
with  the  Intent  to  defraud,  constitutes  the 
crime  of  which  the  defendant  was  convicted, 
although  said  deed  of  conveyance  may  not 
have  been  delivered.  The  crime  of  forging 
a  deed  is  complete  when  the  Instrument  Is 
fabricated  with  the  intent  to  defraud,  and 
delivery  of  the  deed  Is  not  a  necessary  in- 
gredient of  that  crime,  as  the  uttering  of  a 
forged  note  or  bill  Is  no  part  of  the  crime  of 
forging  a  note  or  a  bin.  So  the  obtaining  of 
signatures  to  a  deed  of  conveyance  by  false 
pretenses,  and  with  the  Intent  to  defraud.  Is 
consummated  as  soon  as  the  signatures  are  so 
obtained,  and  a  delivery  at  the  deed  not  a 
necessary  element  of  said  crime. 

It  Is  true  tbat  a  deed  of  conveyance  is  not 
effective  to  convey  title  vrlthout  deliver,  ex- 
press or  implied.  It  Is  true,  also,  that  a  note 
or  a  bill  Is  not  effective  as  a  binding  contract 
until  delivery.  Tet  It  is  the  settled  rule  that 
delivery  or  the  uttering  of  a  note  or  a  bill 
is  not  a  necessary  el«neut  in  the  crime  of 
forgery,  and  that  that  crime  Is  complete 
when  the  bill  or  the  note  is  fabricated  with 
the  fraudulent  Intent,  although  it  may  not 
have  passed  from  the  possession  of  the  for- 
ger. '  If,  aft^  a  i>erson  has  obtained  tbe  sig- 
nature of  another  to  a  deed  of  conveyance, 
by  false  pretenses,  and  with  an  Intent  to 
defraud,  something  happens  that  prevents  a 
delivery  of  the  inatrum^t,  this  does  not 
purge  the  acta  of  the  person  who  thus  obtain- 
ed such  signature  of  their  criminality.  The 
crime  was  fully  consummated  when  he  thus 
obtained  the  signature. 

We  conclude  that  the  delivery  of  the  deed 
was  not  a  necessary  element  in  the  crime 
charged  In  the  indictment  While  under  the 
t^ms  ot  our  statute  delivery  of  the  writing 
to  which  the  signature  of  a  person  has  been 
obtained .  by  false  pretenses  and  fraud  is 
not  essential  to  onnplete  tbe  crime,  It  may  be 
dunnt  aa  eridenoe  int  the  fraudulent  tntent; 
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bnt  the  Intent  may  be  shown  hj  other  facta. 
Statutes  of  other  states  may  be  so  worded 
as  to  make  delivery  of  the  writing  a  neces- 
sary element  of  the  crime. 

3.  The  evidence  shows  that  H.  J.  Denny 
and  his  wife  executed  the  deed,  and  that  It 
was  properly  witnessed,  acknowledged,  and 
certified,  and  that  they  permitted  the  defend- 
ant and  O.  M.  Smith  to  have  Inserted  therein, 
as  the  grantees  In  said  Instrument,  the  names 
of  the  defendant  and  the  Traders'  Trust  Com- 
pany. Mr.  Smith  was  interested  in  said  com- 
pany, and  he  bad  It  made  a  grantee  inrtead 
ot  himself. 

It  appears  on  page  215  of  the  evidence  Uiat 
a  Juror  said  to  O.  M.  Smith,  when  be  was  on 
the  stand,  the  following:  **I  hare  lost  track 
of  what  became  of  the  deed,  when  It  was  left 
at  your  ofl^lce."  To  this  the  witness  Mr. 
Smith  answered:  "It  was  given  over  to  Mr. 
Leonard.  Mr.  Leonard  came  to  my  office,  or 
he  was  In  my  office  when  they  left,  and  be 
took  the  deed."  Another  }uror  asked  this 
witness:  "At  whose  request  was  the  deed 
recorded?"  The  witness  answered:  "Well 
the  deed  never  was  recorded.  When  tbey 
found  out  this  trouble,  I  told  Mr.  Leonard 
to  get  the  deed  back,  and  he  telei>boned  to 
Oregon  City  and  got  It  back  before  it  was  re- 
corded." This  witness,  speaking  further  of 
tbla  deed,  says:  "Well.  I  knew  it  (the  deed) 
would  be  sent  for  record,  of  course ;  natural- 
ly supiKised  It  would  be."  On  the  back  of 
this  deed,  which  Is  the  State's  Exhibit  D, 
there  is  the  following  indorsement:  "Return 
when  recorded  to  T.  J.  Leonard,  921  Board  of 
Trade  Building,  Portland,  Oregon." 

Shortly  after  said  deed  was  made,  M.  J. 
Denny  and  wife  Instituted  a  dvU  action  or 
suit  against  the  defendant  concernlDg  the 
said,  transaction  and  the  execution  of  said 
deed,  and  the  defendant  herein,  in  that  ac- 
tion or  suit,  filed  an  answer  which  he  signed 
and  swore  to.  The  following  portion  of  said 
answer  was  put  in  evidence  In  this  case: 

"That  said  plaintiffs  (Denny  and  wife)  ex- 
amined said  notes  and  mortgages  and  expressed 
themselTeB  as  satisfied  to  make  said  exchange ; 
that  on  or  aboat  the  2d  day  of  December,  1912, 
the  plaintiffs  (Denny  and  wife)  made,  ezecnted, 
and  delivered  to  this  defendant  (Leonard)  and 
to  the  Traders'  Trust  Company,  a  corporation, 
a  deed  to  said  land  (meaning  the  deed  and  the 
land  referred  to  in  tiie  indictment;  that  said 
deed  has  never  be«i  recorded." 

It  la  not  necessary  to  tetm  to  any  further 
evidence  as  to  the  d^very  of  aaid  deed.  We 
are  limited  to  determining  whether  there  was 
rafltcient  evidence  to  autborlae  the  trial  court 
to  submit  the  case  to  the  Jwyt  ^  to  sustain 
the  finding  of  the  Jury.  The  evidence  shows 
beycoA  doubt  Out,  after  the  deed  was  prop- 
erly  execnted,  attested,  adtnowledged,  and 
eertifled,  it  was  1^  1^  Denny  and  wife  in 
the  office  of  O.  M.  Sndth;  {lut  Smith  was 
associated  with  the  defendant  In  pnrdiaslng 
the  land  of  Denny;  that  the  defendant  took 
the  deed  and  sent  U  to  Oregon  City  to  have 
it  xecorded;  that  tnraUe  arose  almost  Im- 


I  mediately  about  the  transaction,  and  O.  M, 
Smith  told  the  defendant  to  get  the  deed 
back ;  and  that  the  defendant  telephoned  to 
Oregw  City  and  got  it  back.  Shortly  there- 
after, in  answering  in  the  action  or  suit 
ferred  to  supra,  Leonard's  answer  expressly 
alleged  that  said  deed  was  made,  execnted, 
and  delivered  by  Denny  and  wife  to  him  and 
the  Traders'  Trust  Ck}mpeny.  Mr.  Leonard 
signed  said  answer  and  swore  to  it  The 
facts  stated  supra  tending  to  prove  the  de- 
livery of  said  deed  are  strong. 

[I]  4.  The  question  delivery  is  alwajrs 
a  question  of  fact  for  the  jury  where  there 
is  any  conflict  In  the  evidence  In  relation 
thereto. 

In  1  Devlin  on  Deeds  (8d  Bd.)  |  262,  the 
author  says: 

"A  deed  does  not  become  opoative  until  it  is 
delivered  with  the  Intent  that  It  shall  become 
effective  as  a  conv^ance.  Whether  such  in- 
tent actually  existed  is  a  question  of  fact  to  be 
determined  the  drcomstances  of  the  case, 
and  cannot  in  a  majority  of  instances  be  de* 
clared  aa  a  matter  of  law." 

In  PiersoQ  v.  Fisher,  48  Or.  223«  85  Faa 
621.  the  syllabus  In  part  is: 

'The  possessioa  of  an  executed  deed  the 
grantee  named  therein  creates  a  presumption  of 
its  regular  delivery,  end  one  asserting  the  con- 
trary has  the  burden  of  proTine  such  claim. 
Delivery  of  a  deed  is  accompllBDed  when  the 
grantor  voluntarily  passes  It  to  the  grantee,  or 
some  one  for  him,  or  wlien  the  grantor  does  or 
says  Bometbing  that  discloses  unmistakably  an 
intent  to  final^  part  with  all  control  oper  the 
instrument." 

In  Fain  v.  Smith,  14  Or.  82,  84,  12  Pac 
886,  367  (68  Am.  Rep.  281),  the  court  says: 

"It  is  not  necessary  there  should  be  an  actual 
handing  over  of  the  instrument  to  constitute  a 
delivery.  A  deed  may  be  delivered  by  doing 
something  and  saying  nothing,  or  by  saying 
something  and  doing  nothing,  or  it  may  t>e  by 
both." 

In  ITint  V.  Phlpps,  16  Or.  487,  447,  19  Pac. 
643.  640,  the  court  says: 

"Before  proceeding  further  with  an  examina- 
tion of  the  evidence  on  the  question  of  delivery, 
It  may  be  proper  to  advert  to  the  legal  presump- 
tion which  arises  In  all  cases  where  a  deed  prop- 
erly executed  and  acknowledged  is  found  in  the 
possession  of  the  grantee.  In  such  case  it  will 
be  prranmed  that  such  deed  was  delivered  by  the 
grantor  and  accepted  by  the  grantee,  in  the  ab- 
sence of  proof  to  the  eootrery." 

It  waa  hdd  In  Heraon  v.  Fisher,  supra, 
and  Flint  r.  Fblpps,  sopra,  that  the  possconion 
by  the  grantee  of  a  deed  oi  conveyance  pwp- 
erly  subscribed,  witnessed,  acknowledged,  and 
certified  raises  a  disputable  presumption  that 
the  deed  has  been  duly  delivered  to  the  gran- 
tee. There  is  evidence  referred  to  supra 
showing  that  the  defendant  had  the  possession 
of  said  deed,  and  that  it  was  sent  to  Oregon ' 
City  to  .be  recorded,  bat  that,  owing  to  the 
fact  that  trouble  bad  arisen  concerning  It, 
Smith,  the  agent  of  the  Traders*  Trust  Com- 
pany, told  tbo  defendant  to  get  it  ba(^  and 
that  the  defendant  tel^oned  to  Or^n  City, 
and  had  it  returned.  Why  did  the  defendant 
have  possession  ot  it  and  send  it  to  Oregon 
City  to  have  it  recorded.  If  It  had  not  been 


Digitized  by  Google 


684 


144  PACIFIC  BEP0B3m 


(Or. 


delivered  to  blmT  "Why  did  he  say  In  bis 
answer,  signed  and  sworn  to  by  blm,  as  stat- 
ed supra,  that  said  deed  was  delivered  to  bim 
and  the  Traders'  Trust  Company,  unless  U 
had  been  so  delivered? 

{7]  We  find  that  there  was  sufficient  evi- 
dence of  Uie  delivery  of  said  deed  and  on  ttie 
material  points  of  the  case  to  Justify  Its  sub- 
mission to  the  Jury  and  to  snroort  the  verdict 
that  the  Jury  returned. 

The  'i>etttion  for  a  rehearing  is  denied. 

McBRIDB,  O.  J.,  and  UOOBB  and  BUR- 
NEtTT,  JJ.,  concur. 


MARTIN  V.  THOMAS  et  al. 
(Supreme  Court  of  Oregon.    Deo.  16,  1914.) 

1.  Prauddlent  Conveyances  (8  298')— Evi- 

nKNCB. 

Evidence  held  msufflcient  to  warrant  a  find- 
ing that  couveyancea  of  certain  property  to  a 
deotor'a  wife  and  sons  were  fraudulent  and 
made  with  an  intent  to  defeat  plaintiff's  claim. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent  Dig.  H  8^-896 ;  Dec,  Dig. 
f  29&^] 

2.  Appeal  and  Ebrob  (J  893*)  —  Review  — 
E<JuiTT  Stnr. 

An  equity  suit  is  tried  de  novo  on  appeal  in 
the  Supreme  Court  without  regard  to  uie  con- 
clusions of  the  court  below  as  provided  by  L. 
O.  L.  1  405. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  362&-3636,  4^;  Dec 
Dig.  i  898.*] 

8.  Tbustb  (SI  SI,  13616*)— Pbopebtt  Held  in 
Tbust— Liability  fob  Tbustee's  Debts. 
Where  a  son  paid  the  initial  payment  of 
91.100  on  a  written  contract  to  puRUuuH  cer- 
tain land  in  the  name  of  his  mother  and  made 
thereafter  monthly  payments,  the  mother  having 
paid  no  part  of  the  price,  both  parties  under- 
standing that  the  son  was  the  beneScial  owner 
of  the  property  and  the  contract  waa  thereafter 
assigned  to  him  and  a  quitclaim  deed  of  the 
property  made  to  him,  the  mother  waa  a  naked 
trustee  for  the  son,  and  hence  the  property  could 
not  be  reached  by  her  creditors. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  Si  115-118, 182 ;  Dec.  Dig.  S9  81,  13&%.*] 

Department  2.  Appeal  from  Oircolt  Court, 
Lane  County;  L.  T.  Harris,  Judge. 

Suit  by  W.  H.  Martin  against  S.  H.  Tb<Hna8 
And  others.  Judgment  tot  plaintiff,  and  de- 
fendants an>eaL  Revosed  and  dismissed. 

■  This  Is  a  suit  In  equity  to  set  aside  certain 
conveyances,  and  to  subject  certain  property 
to  the  payment  of  money  due  tlie  plalntlH  on 
two  decrees,  etc.  In  the  court  below  there 
Was  a  decree  in  favor  of  the  plaiutlfC  The 
defendants  appeal.  The  plaintiff  also  ap- 
peals from  parts  of  the  decree.  The  facts  ap- 
pear in  the  opinion. 

Fred  B<  Smith,  of  Bngene,  and  J.  W.  Craw* 
fttrd;  of  Salem  (O.  N.  Parmenter,  of  Eugene, 
An  the  brief),  fbr  appellants.  H.  B.  Slattery, 
ef  Baguie,  tor  respondoit. 


RAMSEY,  3.  On  July  2S,  1912,  the  plain- 
tiff loaned  to  the  def^anta  Robert  A.  Kletz- 
Ing  and  his  wife,  LilUe  E.  Eletzlng,  $1,800 
and  took  their  promissory  notes  therefor,  and 
to  secure  the  payment  thereof  said  defend- 
ants executed  to  the  plaintiff  an  ahsoltite 
deed  of  conveyance,  conveying  to  him  and  his 
heirs  80  acres  of  timber  land  in  Lane  coun- 
ty. On  AprU  4,  1913,  the  plaintiff  commenc- 
ed a  suit  in  equity  In  the  circuit  court  of 
Lane  county  against  said  two  defendants  to 
obtain  a  decree  declaring  said  Instrument  to 
be  a  mortgage  Instead  of  a  deed  of  conref- 
ance,  and  for  general  relief.  On  April  ^ 
1918,  said  court  rendered  a  decree  declaring 
said  instrument  to  be  a  mortage  to  secure 
the  payment  of  said  sum  of  $1,800  and  Inter- 
Mt  thereon,  etc.,  and  for  the  recovery  from 
said  two  defendants  of  the  sum  of  $25.85  as 
coats  and  disbursements.  The  court  did  not, 
In  said  suit,  render  a  decree  of  foreclosure  of 
said  mortage.  On  July  25,  1913,  the  abore- 
named  plaintiff 'commenced  another  suit  in 
equity  in  said  circuit  court  against  the  de- 
fendants Robert  A.  Kletzing  and  Llllie  E. 
Kletzlng,  to  recover  a  decree  against  them  for 
Bald  sum  of  $1,800,  and  Interest,  attorney's 
fees,  and  costs  and  disbursements,  and  for 
the  foreclosure  of  said  mortgage  and  the  sale 
of  said  80  acres  of  timber  land.  In  said 
last-named  suit,  the  circuit  court,  on  the  5tb 
day  of  August,  1913,  entered  a  decree  In  fa- 
vor of  the  plaintiff  and  against  said  two  de- 
fendants personally  for  $10.20  costs,  $138.70 
as  attorney's  fees,  and  for  $1,986  upon  said 
notes  secured  by  said  mortgage,  and  foreclos- 
ing said  mortgage  upon  said  80  acres  of  tim- 
ber land,  and  for  the  sale  of  said  land  ac- 
cording to  law,  to  obtain  funds  to  satisfy 
said  several  sums  of  money.  Said  land  waa 
sold,  and  the  proceeds  thereof  were  applied 
toward  the  payment  of  said  sums  of  money 
and  the  costs  of  said  sale,  and  after  applying 
said  proceeds  toward  the  payment  of  the  ex- 
penses of  said  sale  and  the  amounts  owing 
the  plaintiff  on  said  decree,  there  remaiued 
unpaid  of  said  decree  a  deficiency  of  $57318, 
whleh,  with  interest  tbererat  at  the  rate  of 
10  per  cent  per  annum  from  S^tember  20, 
1913,  appears  to  be  doe  and  unpaid,  from 
said  two  defendants  to  tin  plaintiff.  After 
the  sale  of  said  timber  land,  said  plahitlff 
caused  a  writ  of  execution  to  be  issued  oat 
of  said  dxcult  eonrt  npon  said  defldoicy  de- 
cree for  the  purpose  of  collecting  the  sam 
and  placed  it  in  the  hands  of  the  sheriff  irf 
Lane  county  for  the  purpose  of  etrfleetfaii! 
said  deficiency  decree;  but  the  sheriff  was 
unable  to  find  any  proper^  in  said  etmnty. 
belonging  to  said  defendants  or  eith^  of 
tiiem,  subject  to  said  writ  of  execution,  and 
he  made  a  return  upon  said  writ  to  ttat  ef* 
feet  Afterwards,  on  or  about  December  20; 
1913,  this  suit  was  commenced  to  set  aside 
certain  conveyances,  etc.,  and  to  subject  c«- 
tain  property,  real  and  personal,  which  the 
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defendants  Ralph  H.  Kletzlng  and  Lonls  M. 
Kletzlng  claim  to  own,  to  the  payment  of  said 
deflelency  -decree  and  the  other  decree  for 
$25-85,  referred  to  snpra  and  costs. 

Robert  A.  Kletzlng  and  LlUle  B»  Kletzliig 
are  fansband  and  wife,  and  Ralph  H.  Kletzlng 
and  Louis  M,  Kletzlng  are  their  sons  and 
cmly  children.  The  sons  are  yoni^  and  nn- 
marrled,  and  they  and  lAdr  parents  reside 
ti^ether  as  one  family.  The  cwnplalnt  ssts 
forth.  In  snbstanee,  most  of  the  abore-statBd 
facts,  and  then  alleges,  In  snbstanee.  Inter 
aUs,  the  fallowing:  7%at  In  August;  1912, 
the  defendant  LlUie  E.  Eletslng  ottered  Into 
a  contract  trltb  the  defoidants  8.  H.  Thomas 
and  Minnie  B.  Thomas,  agreeing  to  purchase 
from  fliem  for  the  consideration  of  $8,000 
lot  9  In  block  10  of  Bcotes  addition  to  Bu- 
gene,  Eane  county,  Or^  at  which  time  she 
paid  them  the  snm  of  f  UOO  tbemu  and  en- 
tered tnto  possesion  thereof.  That  on  April 
20. 1913,  said  lillUe  B.  Kl«tslng  and  her  hns- 
band,  Robert  A.,  assigned  to  Ralph  H.  Kletz- 
lng all  tiielr  Interest  in  said  eontracb  for  fbe 
purchase  ot  said  lot  9  of  bloA  10  of  Scott's 
addition  to  Eugene,  and  about  the  same  time 
encuted  to  him  a  onltelalm  deed  of  thfdr 
soEVOsed  tnterest  In  said  tot,  at  which  time 
the  plaintiff  alleges  that  the  said  Robert  A. 
Kletsing  and  LtlUe  B.  Kletsing  paid  to  the 
defendants  S.  H.  Thomas  and  Minnie  B. 
Thomas  the  snm  of  91.400  to  apply  i^oa  the 
pvrdiase  price  of  'said  lot;  that  the  assign- 
ment ot  the  contract  for  said  lot  and  the  said 
qnltdaim  deed  otmTGTiug  the  said  lot  to 
Ralph  H.  Kletsing  are  recorded  on  page  119 
of  book  101  of  the  deeds  of  records  of  Lane 
county,  Or.  That  the  legal  title  to  the  above- 
described  lot  stands  In  the  name  of  the  said 
S.  H.  Thoinas,  subject  to  the  equltlea  of  the 
said  Kletzlngs  therein,  wfai<^  they  have  by 
virtue  of  the  said  contract;  that  said  Min- 
nie B.  Thomas  is  the  wife  <tf  said  S.  H.  Thom- 
as, but  has  no  interest  in  said  lot.  except  her 
inchoate  right  of  dower  therein,  and  that 
said  lot  is  in  the  possession  of  the  said  Rob- 
ert A.  and  Ullle  B.  Kletsing.  That  die  said 
Robert  A.  and  Llltte  B.  Kletsing  assigned  the 
said  contract  to  the  said  Ralph  H.  Kletzlng 
and  ctmveyed  the  said  lot  to  him  by  said  quit- 
claim deed  with  ttie  intent  to  hinder,  delay, 
and  defraud  this  plaintut  in  collecting  said 
mortgage  and  judgment,  and  It  was  so  ac- 
cepted by  the  said  Ralph  H.  Kletzlng;  and 
that  said  assignment  and  oonv^ance  were 
without  consideration,  and  were  accepted  by 
said  Ralph  H.  Kletzlng  with  the  intent  to 
assist  his  said  parents  In  hindering,  delaying, 
and  defrauding  the  plaintiff  of  the  said  mon- 
ey doe  him.  That  the  value  of  said  lot  was 
and  Is  the  snm  of  $8,500  upon  the  market, 
and  that  the  purchase  price  thereof  Is  all 
fwid,  except  91,600. 

The  conqplaint  then  allies,  in  substance, 
tiiat  Bobert  A.  Kletzlng  was  engaged  in  busi- 
ness in  Bngene,  Or.,  under  the  name  of  R.  A. 
Kletsing  A.Sons,  and  had  a  stock  of; goods 


of  the  value  of  92,000,  and  that  in  the  sum' 
mer  of  1013  he  coaveyed  said  stock  of  goods, 
including  horses  and  wagons,  to  bis  sons. 
Ralph  H.  and  Lonls  M.  Kletzlng,  and  that  his 
said  sons  are  continuing  said  business  under 
the  firm  name  of  Kletzlng  Bros..'  and  that 
said  transfer  was  made  and  received  with- 
out any  consideration,  and  with  the  Intent 
to  hinder  and  delay  this  plaintiff  ta  collect- 
ing his  said  mortgage,  etc.:  that  Robwt  A. 
Kletzlng  and  UlUe  B.  EUtzbig  were  insolvent 
when  said  assignment  and  qvltelalm  deed 
mre  made,  and  when  said  transfer  ot  said 
Btoofc  of  gtuds  was  made,  and  that  they  are 
now  insolvoit;  Uiat  said  conveyance  of  said 
lot  was  made  while  said  suit  for  the  fore- 
d.osure  of  said  mortg^  was  pending,  and 
that  the  transfer  ctf  said  stock  of  goods  was 
made  while  said  mortgage  d^  was  owing, 
etc. 

Bobert  A.  and  Ullie  B.  Kletzlng  filed  an 
answer  to  said  complaint,  and  Ralph  H. 
Kletiing  filed  an  answer,  and  Ralph  H.  and 
Louis  M.  Kletzlng,  as  "parta^  also,  answer- 
ed said  complaint  These  answers  are 
lengthy,  and  we  will  not  est  ont  the  sobstanoe 
of  them  further  than  to  say  that  they  denied 
most  ot  the  material  allegations  of  the  com- 
plaint and  set  up  new  matter.  The  replies 
put  at  issue  the  new  matter  of  the  answers. 
As  stated  supra,  a  decree  was  granted  in  fa- 
vor of  the  xdaintUE  in  part,  and  the  deCend- 
ants  appeal  The  plaintiff  also  appeals  from 
a  part  of  said  decree. 

[1]  The  only  evidence  of  any  Importanoe 
for  the  plaintiff,  except  exhibits,  was  that  of 
the  plaintifl  himself.  He  resides  in  Califor- 
nia, and  was  not  present  at  the  .  trial.  His 
counsel  stated  that,  if  he  were  present,  he 
would  testify  to  certain  facta,  and  counsel 
for  the  defendants  admitted  that  he  would 
swear  to  those  statements,  jf  he  had  been 
present  The  supposed  facts  that  hlg  attor- 
ney said  he  would  swear  to.  If  present,  were 
set  out  in  fnll  and  treated  as  sworn  evidence. 
Such  statements  were  made  witlu>ut  an  op- 
portunity of  cross-examination.  These  state- 
ments of  the  plaintiff  are  to  the  effect  that 
no  part  of  the  judgmoits  (decrees)  mention- 
ed In  the  complaint  has  been  paid.  The  re- 
mainder of  his  statements  refer  to  conver- 
sations that  he  says  that  he  had  with  Rob- 
ert A.  Kletzlng  and  LilUe  E.  Kletsing  and 
their  two  sons,  concerning  the  ownership  of 
the  property  on  which  they  live  and  the  gro- 
cery store  mentioned  in  the  complaint,  and 
concerning  statements  that  he  aaya  they 
made  to  him  in  Eugene  in  1018.  He  says 
that  both  Robert  A.  E3etzlng  and  his  wife. 
LilUe  E.  Kletzlng,  told  him  that  they  owned 
the  property  where  they  resided,  and  that 
the  store  belonged  to  Robert  A.  Kletziog,  and 
that  their  sons  were  working  In  the  store  for 
wages.  He  says,  also,  that  Robert  A.  Kletz- 
lng told  him  that  he  bad  paid  about  91,500 
on  the  place  where  be  resided,  and  that  be 
bought  it  for  92,500,  and,  that  it  vras  worth 
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98,500.  He  says  that  Mrs.  KletzlDg  told 
him  that  they  had  paid  the  boys  wages. 
He  says  Robert  A.  Kletzlng  told  him 
that  he  did  the  buying  for  the  store  and 
banked  the  money,  and  that  he  first  called 
the  business  "Kletxlng  &  Sons"  and  then 
changed  It  to  "Kletzing  Bros."  He  says, 
also,  that  Ralph  H.  Kletzlng  and  Lonls  M. 
Kletzlng  told  him  that  the  store  belonged  to 
their  father,  Robert  A.  Kletzlng.  He  says, 
also,  that  Robert  A.  Kletzlng '  told  him  that 
he  did  not  Intend  to  pay  him  If  he  could 
avoid  It,  and  that  Mrs.  Kletzlng  and  the  two 
boys  knew  Mr.  Kletslng's  attitude  and  heard 
him  talk.  He  says  that  Mr.  Kletzlng  told 
him  he  was  going  to  transfer  the  store  to  the 
boys,  and  ttxat  he  added,  "Then  we  will  see 
how  you  will  get  your  money."  He  says  that 
Mr.  Kletzlng  told  him  that  he  was  going  to 
deed  the  house  and  lot  where  they  resided  to 
the  boys.  He  says,  also,  tbat  Mr.  Kl«tzlng 
told  him,  In  anger,  that  he  was  going  to  get 
tals  property  in  sacb  a  shape  that  the  plain- 
tiff would  not  be  able  to  get  his  money  on 
these  decrees,  and  that  Ralph  H.  Kletzlng 
told  the  idaintifl  tbat  be  did  not  think  tbat 
what  his  fatber  owed  the  plaintiff  was  a 
jnst  debt,  and  that  be  would  do  what  be 
rauld  to  see  tbat  bis  fatber  did  not  pay 
these  judgments. 

The  foregoing  is  the  snbrtance  of  tlie  state- 
ments made  by  the  idaintiff,  or  of  wliat  It 
was  agreed  be  would  testify  to,  If  present 
According  to  this  statement  boUi  Robert  A. 
Kletdng  and  Ralph  H.  Kletzlng  noUfled  the 
the  plalntlfl  tbat  tbey  did  not  tUnk  tbat  bis 
decrees  represented  Just  debta,  and  tbat  they 
Intended  to  do  what  tbey  coald  to  see  th^t 
Mr.  Kletzii^  did  not  pay  those  debts.  He 
says  tbat  Mr.  Kletslng  told  blm  that  be  In- 
tended to  transfer  the  atcffe  to  the  boys, 
and  said,  "Then  we  will  see  bow  yoa  will 
get  your  money.'*  It  does  not  look  reason- 
able that,  If  Mr.  Kletzlng  and  his  son  Ralph 
had  intended  to  defraud  him,  they  would 
have  notified  him  of  that  fact  Persons  de- 
siring to  defraud  creditors,  by  conveying  or 
covering  up  a  debtor's  property,  nsually  con- 
ceal their  Intentions.  They  do  not  notify 
the  Intended  victim  of  their  intentions  and 
plans.  The  evidence  Indicates  that  Kletz- 
lng and  his  son  are  Intelligent  men,  and  we 
can  hardly  believe  that  when  the  plalntlfl 
was  endeavoring  to  get  them  to  pay  him 
money,  tbey  told  him  that  they  Intended  to 
defraud  him,  and  Indicated  to  htm,  In  part 
bow  they  Intended  to  accomplish  It 

Robert  A.,  Llllle  B..  Ralph  H.,  and  Louis 
M.  Kletzlng  were  swofn,  and  testified  fully 
as  to  the  (acts  of  the  case,  and  as  to  the  con- 
versations that  they  respectively,  had  with 
the  plaintiff.  They  assert.  In  positive  terms, 
that  they  did  not  make  any  of  the  statements 
that  be  attributes  to  them,  as  stated  snpra. 
They  admit  tbat  he  conversed  with  them  to 
some  extent  concerning  the  debt  that  Robert 
A.  and  lilUe  XL  Kletzlng  owed  blm  on  the 


said  foreclosure  decree;  bnt  ttiey  deny  say- 
ing what  he  asserts  that  tbey  said. 

Robert  A.  Kletzlng  was  a  school-teacher  In 
Iowa,  and  he  taught  until  be  lost  bis  bear- 
ing. After  be  became  too  deaf  to  teach,  be 
went  into  another  business  there,  and  be 
financially  failed,  losing  all  of  his  property. 
He  went  through  bankruptcy  before  he  came 
to  Oregon.  After  his  failure  in  Iowa,  be  and 
his  family  removed  to  Wyoming,  and  he  took 
up  a  homestead  claim  about  50  miles  from 
Cheyenne,  and  he  resided  on  It  three  years 
and  commuted  it  and  paid  the  United  States 
11.25  per  acre  for  It  and  obtained  title  tbere- 
to.  Soon  after  obtaining  title  to  said  prem- 
ises, he  and  his  family  came  to  Oregon  &nd 
located  at  Eugene.  His  two  sons,  Balpb  and 
Louis,  before  they  left  Iowa,  ran  a  dalrr 
business  at  Dee  Moines,  on  th^  own  respon- 
sibility, although  th^  «»e  then  under  mwe, 
they  having  been  emancipated  by  their  par- 
ents. Wben  the  Kletdngs  wait  to  Wyom- 
ing the  parents  bad  no  property,  but  their 
sons  bad  several  bead  of  boraea,  two  cows 
and  some  vOutt  property.  Tb^  sold  tUm 
property  as  tbey  had  opportunity,  and  real- 
ised therefrom  aboat  900.  Daring  the  tiiree 
years  they  were  in  Wyoming,  the  sons,  Ralph 
and  Loida,  wM>ked  in  Cheyesaie  and  earned 
money,  while  their  parents  resided  on  the 
homestead.  They  uvear,  from  the  evidence, 
to  be  indnstrlons  young  men.  Robert  A.  and 
Ullle  B.  KletEtng  conid  make  no  mon^  dur- 
ing the  three  years  tbat  th^  resided  on  the 
homestead,  and  benoe  the  amui  totnished  tlwm 
money  on  wblcb  to  live  and  to  build  a  bonse 
and  bam  and  fencing  on  the  homestead.  Theiy 
furnished,  also,  ^240  to  pay  for  said  land 
and  the  expense  of  making  the  proof  ct  resi- 
dence on  and  cultivation  of  tbe  homestead, 
and  funds  to  defray  tbe  ezpoiae  ct  oomtng 
to  Oregon.  The  evidence  shows  tbat  tbe 
amount  of  mon^  furnished  by  tbe  sons  to 
their  parents,  as  stated  supra,  was  approx- 
imately $2,200,  and  that  It  was  fumlsbed 
with  the  understandii^r  ai^d  agreement  tbat 
their  father  would  repay  them  said  money  as 
soon  as  he  should  be  able  to  do  so.  The  mon- 
ey thus  furnished  was  a  loan.  The  facts 
stated  supra  are  shown  by  tbe  evidence  of 
the  defendants,  and  there  Is  no  testimony  to 
the  contrary  or  In  any  manner  impeacltins 
their  evldoice,  and  hence  we  accept  it  as 
true. 

After  they  arrived  In  Eugene,  Robert  A. 
Kletzlng  exchanged  his  Wyomii^  homestead 
for  80  acres  of  timber  land  In  Lane 
county  that  was  incumbered  with  a  mortgage 
of  fOOO,  a  lot  In  Fairmount  addition  to  Eu- 
gene that  was  Incumbered  with  a  mortgage 
of  (600,  and  a  meat  market  In  Eugene  that 
was  not  incumbered.  The  Fairmount  proper- 
ty was  valued  at  ¥900  above  the  incumbrance, 
and  the  meat  market  was  estimated  to  be 
worth  $1,100.  This  exchange  was  effected 
with  a  man  named  Moxley.  In  order  to  pay 
RBlph  Kletzlng  what  he  had  advanced  to 
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hte  fftdier.  u  stated  mpn,  Robert  A.  Kletz* 
log  caused  Moxl^  to  cooTey  to  Ralph  tbe 
Fairaionnt  property,  and  to  pay  Louis  M. 
for  what  he  had  advanced  to  fala  father,  as 
stated  supra,  bis  father  caused  Moxley  to 
make  the  bUl  of  sale  of  tbe  meat  market  to 
blm.  Ralph  accepted  tbe  Falrmonnt  proper- 
ty In  payment  of  what  be  had  loaned  hid 
father,  and  Louis  accepted  tbe  meat  market 
in  payment  of  what  his  father  owed  him. 
Louis  conducted  the  meat  market  awhile  and 
then  sold  it  On  August  17,  1912,  Balph  H. 
Klotzing  arranged  with  S.  H.  Thomas  and 
wife  for  the  pnrdiase  of  lot  9,  block  10,  of 
Scott's  addition  to  Eugene  for  fS.OOO.  He 
caused  said  contract  to  be  made  by  said  Thom- 
as and  wife,  as  parties  of  the  first  part,  with 
his  mother,  Llllle  B.  Kletzlng,  as  party  of  the 
second  part.  By  tbe  terms  of  said  contract, 
fl,100,  of  tbe  purchase  price  of  said  prop- 
erty was  required  to  be  paid  at  the  date  of 
tbe  execution  thereof,  and  $25  was  to  be 
paid  monthly  until  tbe  remaining  f 1,900  of 
tbe  purchase  prtce  should  be  paid.  Tbe  deed 
of  conveyance  is  to  be  made  when  all  of  the 
purchase  price  shall  have  been  paid. 

Tbe  evidence  shows  that  Ralph  H.  Kletz- 
lng, at  the  date  of  the  execution  of  said  con- 
tract, conveyed  to  said  Thomas  said  Fair- 
mount  property,  then  owned  by  him,  In  pay- 
ment of  ¥900  of  the  said  purchase  price  of 
said  lot  9  of  block  10  of  Scott* a  addition,  and 
at  tba  same  time  paid  to  said  Thomas,  In 
cash,  f200  on  said  purchase,  maMng  in  all 
91,100,  paid  by  him  at  that  time,  of  tbe  por- 
cbaae  price  of  aaid  property.  The  paymmts 
so  made  by  him  were  accepted  by  said  Thom- 
as in  full  of  the  $1,100  payment  that  was  re- 
qalred  to  be  made  on  the  purchase  price  of 
said  property  at  that  time.  Said  payment 
was  made  by  Ralph  as  the  beneficial  owner 
of  said  property,  and  not  as  a«ent  for  bis 
mother.  After  the  execution  of  said  con- 
tract, Ralph  made  all  the  monthly  payments 
that  fell  due  on  said  contract.  His  mother, 
Ullle  E.  Kletzlng,  never  paid  anything  on 
tbe  punibBse  price  of  said  proper^.  Ralph 
made  all  of  said  payments  as  tbe  bene- 
ficial owner  thereof.  All  of  tbe  Kletxings 
have  resided  upon  said  property  as  one 
family  since  it  was  purchased,  as  stated 
supra.  Tbe  evidence  shows  that  both  Ralph 
and  his  mother  regarded  him  as  the  bene- 
ficial owner  of  said  property  at  all  times, 
and  that  bis  mother  bad  no  benefldal  Inter- 
est therein.  On  April  20,  1912,  Llllle  E. 
Kletsing  assigned  her  supposed  Interest  in 
said  contract  for  the  purchase  of  said  prop- 
erty to  Ralph  H.  Kletzlng,  and,  about  the 
same  time,  she  and  her  husband  made  to 
him  a  quitclaim  deed  for  their  supposed  in- 
terest In  said  lot  9  of  block  10  of  Scott's  ad- 
dition to  Eugene.  Tbe  plalntltr  contends 
that  said  assignment  and  said  quitclaim  deed 
were  made  for  tbe  purpose  of  defrauding 
Urn ;  bot  we  find  that  there  la  a  strong  pre- 
ponderance of  the  evldeuce  to  the  effect  that 


they  were  made  In  good  falfli,  and  that 
Ralph  H.  Kletzlng  was  tbe  beneficial  owner 
of  said  property  at  all  times  after  the  ex- 
ecution of  the  Thomas  contract,  that  be  paid 
all  of  the  purchase  price  of  said  property 
that  was  paid,  and  that  his  mother  was  only 
a  naked  trustee  thereof,  boldlng  tbe  same 
for  him.  The  erideace  shows  that  the 
grocery  store  mentioned  in  the  complaint 
was  the  property  of  Ralph  H.  Kletzlng  and 
Louis  M.  Kletsing.  Neither  Robert  A.  nor 
Llllie  H.  KlfltTiIng  ever  had  any  Interest 
therein. 

Apart  from  some  records  that  were  put 
in  evidence  by  the  plaintiff,  his  case  rests 
upon  bis  own  uncorroborated  evidence.  His 
evidence  tenda  to  make  out  bis  allegations  of 
fraud,  but  It  stands  practically  alone.  The 
four  defendants  contradict  him  on  every  ma- 
terial point,  and  testify  fully  as  to  the  facts. 
Tbe  plaintifT  and  these  four  witnesses  are 
unlmpeached,  and  we  are  unable  to  say  that 
the  plaintiff  Is  entitled  .to  any  more  credit 
than  either  of  the  four  witnesses  for  the  de- 
fense. And  we  cannot  accept  his  evidence  aa 
true,  when  It  la  contradicted  by  four  wit- 
nesses, each  of  whom  being  entitled  to  as 
much  credit  as  be.  Tbe  plaintiff  and  Che 
defoodants  are  Interested  In  the  reemlt  of 
the  case,  and  each  appears  to  be  intelligent 
Hence  we  are  constrained  to  conclude  that 
the  plaintiff  has  failed  to  make  ont  hU  caae, 
and  that  there  is  a  strong  preponderance  of 
the  evidence  In  favor  of  tbe  defendants.  We 
find  thajt  Ralph  H.  KleMng  to  tbe  owner  of 
said  lot  9  in  block  10  of  Scottfs  addition  to 
Eugene,  Or.,  and  tbat  Ralph  H.  Kletzlng  and 
Louis  M.  Eletzlng  own  tbe  grocery  ebore  and 
goods  mentioned  In  the  complaint  and  that 
neither  Robert  A.  nor  linie  E.  Kletzlng  has 
any  Interest  In  said  lot  or  said  store. 

[2}  Equity  cases  are  tried  in  thla  court  de 
novo,  wltbout  regard  to  the  conclusions  of 
the  court  below.   Section  405,  L,  O.  L. 

39  Oyc.  101  says: 

"A  resulting  trust  never  arises  out  of  a  con- 
tract or  agreement  between  the  parties,  but 
arises  by  implication  of  law  from  their  acts  end 
conduct  apart  from  any -contract,  the  law  Im- 
plying a  trust  when  the  acts  of  toe  party  to  be 
charged  as  truitee  have  been  such  aa  are  In 
honesty  and  fair  dealing  consistent  only  with  a 
purpose  to  hold  the  property  in  trust,  notwith- 
standing such  party  may  never  have  agreed  to 
the  trust  and  may  have  really  intended  to  re- 
sist it.  Such  a  trust  cannot  be  subseqaently 
changed  by  oral  declarations.  A  resulting  trust 
may  arise:  (1)  Where  an  estate  la  purchased  In 
the  name  of  one  person,  but  the  money  or  con- 
sideration is  inid  by  another." 

The  same  volume,  on  page  118,  says: 
"It  ifl  a  well-settled  rule  of  equity.  In'  the  ab- 
sence of  statutory  proTlrions  otherwise,  that 
when  property  is  piald  for  with  the  money  or  as- 
sets of  one  person,  and  tbe  title  thereto  u  taken 
in  the  name  of  another  person,  in  the  absence  of 
circumatances  showinx  a  different  Intention  or 
nnderstanding,  a  resuTtlng  trust  in  the  property 
arises  In  favor  of  the  person  whose  money  or 
assets  are  so  used,  or  persons  claiming  under 
him,  the  controlling  questioa  b^ng  the  owner* 
ship  of  the  purdiast  money,"  tta. 
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I  Beach  on  Trnsts  and  Trustees,  {  151, 
says: 

"Where  one  person  pvrcbaBei  an  estate,  pay- 
ing  tbe  poTcbaae  money  and  takes  the  legal  title 
in  the  name  of  another,  who  la  a  stranger,  a  re- 
sulting trust  arises  in  favor  of  the  purchaser. 
*  *  *  This  comes  of  the  well-established 
principle  that  the  person  who  pays  the  purchase 
price  of  an  estate  takes  the  equitable  title.  As 
a  principle  of  equity,  this  ii  not  now  open  to 
controversy." 

39  Cyc.  p.  108  says: 

"As  a  general  rule  the  statute  of  frauds  or 
statute  prcrfiibiting  parol  trusts  applies  only  to 
trusts  expressly  created  or  declared  by  the  par- 
ties ;  and  resulting  trusts,  since  they  arise  by 
operation  of  law  from  facta  attending  the  crea- 
tion of  the  legal  estate,  are  not  affected  by  such 
■tatutes,  and  are  valid  notwithstanding  the  acts 
or  transactions  out  of  which  they  arise,  rest  in 
parol,  and  parol  evidence  is  admissible  to  estab- 
liah  tbem,  and  under  some  statutes  such  trusts 
are  expressly  excepted  from  the  operation  of  the 
statute." 

In  this  state  trusts  arising  by  operation  of 
law  are  excepted  from  our  statute  of  frauds. 
Section  805,  L.  O.  L. 

[S]  The  evidence  shows  that  Ralph  H.  Eletz- 
Ing  paid  In  money  and  assets  belonging  to 
him  the  $1,100  when  the  written  contract  for 
the  purchase  of  lot  9  of  block  10  of  Scott's 
addition  to  Eugene  was  executed,  and  that 
he  made  thereafter  the  monthly  payments 
that  were  made,  and  that  LilUe  E.  Kletzlng 
nevw  iiaid  anything  toward  the  purchase 
price  of  said  property,  and  both  parties  un- 
derstood that  the  beneficial  interest  In  said 
property  was  in  him  and  not  In  his- mother. 
We  conclude  that  prior  to  the  making  of  the 
said  quitclaim  deed  and  the  assignment  of 
said  contract  to  Ralph  H.  Kletzlng,  his  moth- 
er was  a  naked  trustee  of  said  property,  and 


that  the  whole  ben^dal  interest  therein  whs 
vested  In  her  son  Balph.  As  UUle  E.  Kletz- 
lng was  only  a  naked  trustee  of  said  real 
property  for  the  benefit  of  her  son  Balpb, 
who  was  the  sole  beneficial  owner  thereof, 
it  conld  not  have  been  readied  "by  her  oedl- 
tors  and  anbjected  to  the  paymeitt  of  her 
debts  while  she  bo  held  It 

20  Cyc.  pp.  370,  371,  says: 

"If  a  debtor  holds  tbe  bare  legal  title  to  prop- 
erty for  another  and  iuu  no  twneficial  interest 
therein,  it  cannot,  in  the  absence  of  elements  of 
estoppel,  be  reached  and  subjected  to  the  pay- 
ment of  his  debts,  and  therefore  a  conveyance 
thereof  by  him  to  the  equitable  owner  or  to  a 
third  person  at  the  request  of  the  equitable  own- 
er, is  not  fraudulent  as  against  his  crediton. 
*  *  *  It  follows  tbtit  where  one  wbo  hoMa 
real  or  personal  property  under  a  parol  tnisi 
makea  a  declaration  of  trust  in  accordance  witb 
the  parol  agreement,  or  conveys  the  property  in 
accordance  therewiUi,  hie  creditors,  in  the  ab- 
sence of  dements  at  estoppel,  cannot  attack 
the  declaratltm  or  oonvejance  as  fnudnlait  and 
subject  the  properly  to  the  satisCaetlon  of  thrir 
claims." 

We  hold  that  nether  Bcrimt  A.  EletztDg 
nor  Lillle  B.  Kletzlng  ever  owned  any  bene- 
ficial interest  In  said  lot  9  of  block  10  of 
Scotfs  addition  to  Eugene,  Or,,  or  In  the 
stock  of  gboda  mentlonad  In  the  complaint, 
and  that  the  plaintiff  has  no  cause  of  suit 
against  Whcr  ot  the  defendants,  and  that 
the  decree  of  the  court  below  should  be  re- 
versed. 

The  decree  of  the  court  below  Is  revised, 
and  this  suit  Is  dismissed. 

McBRIDB,  C.  J.,  and  EAKIN  and  BEAN, 
JJ.,  concur.  McNARY,  J.,  took  no  part  In  the 
cmisldfflratlon  ot  this  case. 
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TOBNEB  T.  TUBMEB.    (No.  120SS.). 
(Snpieiiie  Court  of  Waahington.   Dee.  12, 

Divorce  <{  84*)— Gkounds— Ikcompatibilitt. 

>V^ere  plaintiff  aod  defendant  married  only 
to  legitimufl  expected  offspring  and  never  lived 
with  oftch  other  as  husband  and  wife,  and 
plaintiff  refused  to  live  with  defendant,  a  find- 
ing that  they  were  wholly  incompatible,  and 
that  it  would  be  conducive  to  no  good  to  the 
parties  or  to  society  to  compel  them  to  looger 
recognize  the  marriage,  did  not  show  the  ex- 
istence of  a  statutory  ground  for  divorce,  and 
were  therefore  insufficient  to  sustain  a  decree. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  H  104,  lOS ;  Dec.  Dig.  S  84.*] 

DepartonKit  1.  Appeal  from  Saperlar 
Court,  King  Goonty;  John  B.  Hnmptaries, 
Judge. 

Action  by  W.  K.  Tamer  agalnat  Leila  D. 
Tomer.  From  a  decree  granting  plaintiff  a 
divorce,  defendant  appeals.  Reversed. 

Blair  t  Bllnn.  of  Seattle,  for  appellant 
B.  W.  McGleUaod,  of  Seattle,  for  respondent 

HORKIS,  J.  Appeal  from  a  decree  grant- 
ing a  divorce.  The  appeal  Is  presented  upon 
a  contention  that  the  findings  of  fact  do  not 
snpport  the  decree,  and  as  there  is  no  state- 
ment of  facts,  we  must  accept  the  findings  as 
made.  Tbe  findings  recite  that,  for  some 
time  prior  to  the  marriage  of  the  parties  in 
June,  1910,  they  had  indulged  In  voluntary 
sexual  commerce  without  other  inducement 
than  mutual  gratification;  that  appellant 
represented  to  respondent  that  she  was  preg- 
nant as  a  resnlt  of  these  relations,  and  re- 
spondent thereuptm  agreed  to  a  marriage 
"for  t^e  sole  and  only  purpose  of  legitimiz- 
ing and  protecting  any  praaible  offspring." 
It  Is  then  found  that  there  Is  no  love  or  af- 
fection between  the  parties,  and  that,  tbe 
marriage  being  so  agreed  upon,  it  waa  fur- 
ther agreed  that  they  wonM  not  live  to- 
K^her  as  buBband  and  wife,  and  that  tbey 
have  not  done  sa  After  tbe  marriage  appel- 
lant miscarried.  It  Is  further  recited  that 
appellant  Is  willing  to  lire  with  re8P(»ident 
as  blfl  wlfe^  bat  that  Eespondent  refoses. 
The  court  then  ctmcludes  that  the  parties  are 
wholly  incompatible,  and  that  it  would  be 
cmdadve  of  no  good  to  ttie  parties  tbem- 
selrea  nor  to  society  at  lai^  to  compel  them 
to  longer  reeogntae  the  marriage  It  grants 
respondent  a  divorce,  making  prorWon  for 
tbe  payment  ot  alimony  to  appellant  The 
parties  are  respectl'vely  88  and  80  yeus  ot 
age,  and  each  had  been  previonaly  married. 
We  agrse  with  the  lower  court  that  this  mar^ 
riage  holds  out  little  hope  of  happiness  for 
either  party,  and  If  such  fact  were  sofllclent 
upon  whieb  to  base  a  decree  of  divorce,  thai 
this  decree  shonld  stand.  The  statute  fixes 
tiie  grounds  tm  divorce,  and  when  one  Is 
granted  it  must  be  upoo  some  ground  found 
In  the  statute.  That  the  parties  are  Inoom- 
patible  Ss  not  Mieut^  unless  sn<At  Ineom* 
patlbllity  be  traceable  to  some  cause  fixed 


hy  the  statute  as  si^clent  to  dtosolre  the 
marriage  relation.  HcDougeU  r.  McDougall, 
S  Wash.  802, 32  Pac.  748;  Wheeler  v.  Wheel- 
er, 88  Wash.  481,  80  Pac.  702;  GUIs  t.  SUis, 
77  Wash.  247, 187  Paa  4S3.  A  divorce  must 
be  granted,  U  at  all*  up<m  causes  arising 
subsequent  to  the  marriage.  I^ere  la  no  audi 
cause  shown  here.  What  the  poUcy  of  tbe 
law  should  be  in  cases  where  there  is  no  hap- 
piness In  marriage  Is  not  for  us  to  ny.  We 
can  only  say  what  the  law  Is,  and  when  the 
law  fumlsbea  no  relief,  we  can  grant  none. 

The  flndinsB  not  reciting  any  cause  arising 
subseQuent  to  tbe  marriage  which  tbe  statute 
recognizes  as  ground  for  diTorce,  we  must 
hold  that  the  findings  do  not  sustain  tbe  de- 
cacee,  and  It  Is  rerersed. 

CROW,  a  J.,  and  PABKBB  and  GOSB, 
JJ.,  concur. 

STATE  V.  STANLEY.    (No.  12174.) 

(Supreme  Goort  of  Wosliington.   Dea  11, 

1914.) 

PHT8ICIA.N8  AND  SdROKONS  (}  6*)— PBACTICB 

or  Medicine— Bequlation—Faue  Cebtif- 

ICATG 

Rem.  A  Bal.  Code,  |  S401,  provides  that 

every  person  filing  for  record  or  attempting  to 
file  for  record  a  certificate  issued  by  the  board 
of  medical  examiners  to  another,  falsely  claim- 
ing himself  to  he  tbe  person  named  In  the  cer- 
tificate, or  falsely  daiming  binwetf  to  be  tbe 
person  entitled  to  the  same,  shall  be  guilty  of 
a  felony.  BeVI,  that  the  filing  for  record,  or 
attempting  to  file  for  record,  is  a  necessary  in- 
gredient or  the  offense,  and  an  Information  mere- 
ly ohnreing  false  personation,  in  that  accnsed 
did  willfnlly,  etc.,  claim  himeelE  to  be  the  person 
named  in  and  entitled  to  a  certain  license  to 
practice  medicine,  issued  to  L.  and  duly  and 
regularly  filed  by  him  when  in  fact  defendant 
was  not  the  person  named  in  the  certificate, 
and  was  not  entitled  to  practice  medicine  in 
the  state,  bnt  failing  to  allege  any  attempt  on 
his  part  to  file  tbe  certificate,  did  not  stutc  an 
olTense. 

[Ed.  NotCiT-Tor  other  eases,  see  Physicians 
and  ^Surgeons,  Cent  Dig.  ff  &-11;  Dec.  Dig. 

Department  2.  Appeal  from  Superior  Court, 
King  County;  Kenneth  Hacklntoab,  Judge. 

W  P.  Stanley,  alias  H.  K.  Lnm.  alias  Blcta- 
ard  Loom,  waa  inftwmed  against  for  viaiat- 
tng  Rem.  ft  Bal.  Code,  |  8401,  regulating  tbe 
practice  of  medicine.  Vtom  an  order  sustain- 
ii^  a  demurrer  to  the  Infonnatfon,  the  State 
appeals.  Affirmed. 

John  F.  Murphy  and  Thos.  J.  L.  Kennedy, 
both  of  Seattle,  for  tbe  State.  John  F.  Dore 
and  Robert  Welch,  both  of  Seattle,  for  re- 
spondmt 

FULLERTON,  3.  The  statutes  of  tbe 
state  of  Wasblngton  regulating  the  practice 
of  medldne  and  surgery,  or  tbe  curative  art 
tn  any  of  its  forms,  require  an  Intending 
practltltmer  to  procure  from  the  board  ol! 
medical  examiners,  created  by  the  act.  a  cer- 
tificate authorizing  blm  so  to  do.  The  stat- 


•Tor  other  cases  aes  same  toi^e  and  secUon  NUMBER  tn  Dec.  Dig.  *  Am.  Dig.  Key-Ko.  SerlM  4  Rep'r  Indsxes 
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utes  further  provide  that  the  bolder  of  the 
certlflcate,  under  the  peoalty  ot  being  g^nilty 
of  a  misdemeanor,  must  have  the  certificate 
recorded  In  the  office  of  the  county  clerk  of 
the  county  In  which  be  intends  to  practice, 
prior  to  entering  upon  such  practice.  Other 
provisions  of  the  act  make  it  a  misdemeanor 
for  any  person  to  practice  attempt  to  prac- 
tice, or  hold  himself  oat  as  entitled  to  prae- 
Uce,  medicine  and  surgery,  osteopathy,  or 
any  other  astern  or  mode  of  treating  the 
sick  or  afflicted,  without  having,  at  the  time 
of  so  doing,  a  valid  unrevoked  certifl<»te,  as 
provided  by  the  act  Section  16  of  the  act 
(Rem.  &  BaL  God^  {  SMI)  provides: 

"Every  person  filing  for  record,  or  attempt- 
ing to  file  for  record,  the  certificate  isBued  to 
another,  falsely  claiming  himself  txi  be  the  per- 
son named  in  aach  certificate,  or  falsely  claim- 
ing himself  to  be  the  person  entitled  to  the 
same,  shall  be  guilty  of  a  felony,  and,  upon 
conviction  thereof,  shall  be  subject  to  such 
penalties  as  are  provided  by  the  laws  of  this 
state  for  the  crime  of  forgery." 

On  Mandi  14,  1914,  the  prosecuting  attor^ 
ney  of  King  county  filed  an  information  in 
the  superior  court  of  that  coun^,  purporting 
to  charge  the  reavondent  with  a  violation  of 
the  aecttou  of  act  quoted.  Tbo  Infoimatlon 
reads  as  follows: 

"In  the  Superior  Court  of  the  State  Wash- 
ington for  King  County. 
"State   of  Washington,  Plaintiff,   v.   W.  P. 
Stanley,  alias  H.  K.  Lnm,  alias  Ricbard 
Loom,  Defendant. 
"No.  6896.  Information. 

"I,  John  F.  Murphy,  prosecuting  attorney  in 
and  for  the  county  of  King,  state  of  Washing- 
ton, come  now  here  in  the  name  of  and  by 
the  authority  of  the  state  of  Washington,  and 
by  this  inforrantion  do  accuse  W.  P.  Stanley, 
alias  H.  K.  Lum,  alias  Richard  Loom,  of  the 
crime  of  false  representation  as  to  identity 
and  ownership  of  certificate  of  physician,  com- 
mitted as  follows,  to  wit : 

"He,  said  W.  P.  Stanley,  alias  H.  K.  Lum, 
alias  Richard  Loom,  in  the  county  of  King, 
state  of  Washington,  on  the  19th  day  of 
February,  1914,  did  then  and  there  willful- 
ly, unlawfully,  falsely,  and  feloniously  claim 
himself  to  be  the  person  named  in,  and  did 
falsely  claim  himself  to  be  the  person  enti- 
tled to,  that  certain  license  and  certificate 
theretofore  issued  to  one  H.  K.  Lum,  and 
duly  and  regularly  filed  by  him,  which  said  li- 
cense and  certificate  authorixed  and  licensed 
said  H.  K.  Lum  to  practice  medicine  within  the 
state  of  Washington,  the  said  license  and  cer- 
tificate being  in  words  and  figures  as  toUows, 
to  wit: 

"  *No.  691. 

'"State  Medical  Examining  Board. 
"'State  of  Washington. 

"'This  certifies  that  the  Medical  Examining 
Board  of  the  state  of  Washington  hereby  au- 
thoHze  and  license  H.  K.  Lum,  M.  D.,  of  the 
conpty  of  Snohomish,  state  of  Washington,  un- 
der the  proviaions  of  the  act  to  regulate  the 
practice  of  medicine  in  the  state  of  Washing- 
ton, approved  April  10th,  1890,  to  pursue  the 
practice  of  medicine  in  this  state  under  the 
conditione  of  said  act 

"  'Given  under  the  hands  and  seal  of  the 
Medical  EzamiDlng  Board  of  the  state  of  Wash- 
ington, this  28th  day  of  Jany.,  190L 

**  *P.  B.  Swearinger.  President. 
« ISeaL]     W.  O.  Tocker,  H.  I>.,  Becietary.* 


"Whereas,  In  truth  and  In  fact,  tiie  said  W. 
P.  Stanley,  alias  H.  K.  Lum*  alias  Bichard 

Loom,  was  not  the  person  named  in  said  cer- 
tificate, and  was  not  the  person  entitled  to  the 
same,  but^n  the  contrary,  was  a  pemon  by  tlie 
name  of  W.  P.  Stanley,  s^tarate  and  distinct 
from  the  real  H.  K.  LiuUt  and  was  not  oititled 
or  qualified  to  practice  medicine  under  the  said 
certificate,  or  any  certificate,  all  of  which  things 
he,  the  said  W.  P.  Stanley,  alias  H.  K.  Lum. 
alias  Richard  Loom,  then  and  there  well  knew : 

"Contrary  to  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Washington. 

"John  F.  Murphy,  Prosecuting  Attorney." 

After  arraignment,  and  when  called  upm 
to  plead  to  12ie  Infbzmatloii,  Uie  respondent 
demurred  tiiereto  tm  the  ground  that  the 
facts  stated  did  not  constitnte  a  crime,  nie 
court  BUfltained  the  demnrrer,  and,  the  state 
refusing  to  plead  further,  entered  Judgmoit 
dismissing  the  acUon.  The  state  appe^. 

Zn  the  information.  It  irlll  be  observed,  the 
respondent  Is  not  charged  with  filing  for  rec- 
ordt  or  att^ptlng  to  file  for  record,  a  cer 
tiflcate  ISHncd  to  anoOier,  ftlaely  daimlng 
himself  to  be  the  person  named  therein,  or 
falsdy  piniming  to  be  the  person  entitled  to 
the  same,  but  Is  charged  merely  wltb  falsdy 
claiming  bimselt  to  be  the  person  named  In 
snch  a  certificate,  and  falsely  claiming  to  be 
the  person  entitled  to  the  same,  omitting  the 
elem^t  of  filing  for  record,  or  attempting  to 
file  for  record.  It  waa  on  this  ground  that 
the  trial  Judge  held  the  information  insuffl- 
tzlent.  He  held  that  the  act  of  filing  (or  rec- 
ord, or  attempting  to  file  for  record,  the  cer- 
tificate, was  a  necessary  Ingredient  of  the 
offense  defined  by  this  section  of  the  statute 
and  that  the  Information  In  order  to  state  a 
crime  thereunder  must  so  charge.  The  state 
contends  In  this  court  that  this  constructloD 
of  the  statute  Is  erroneous.  To  use  the  lan- 
guage of  its  learned  counsel,  the  statute — 
"seta  out  three  disjunctive  alternative  propo- 
sitions namely :  (1)  Every  person  filing  for  record 
(or  attempting  to  file  for  record)  the  cnniG- 
cate  issued  to  another,  ahall  be  guilty  of  a  fel- 
ony. (2)  Every  person  falsely  claiming  to  be 
the  person  named  In  such  certificate  (L  &,  be- 
longing to  another)  ahall  be  guilty  of  a  felony. 
(3)  Kvery  person  falsely  claiming  himself  to 
be  the  person  entitled  to  the  same  shall  be  guil- 
ty of  a  felony." 

We  are,  however,  constrained  to  adopt  the 
construction  of  the  trial  Judge.  We  think 
the  act  of  filing  for  record,  or  attempting  to 
file  for  record,  a  necessary  ingredient  of  the 
offense.  In  other  words,  it  is  an  ofteoae^ 
within  the  meanli^  of  the  statute,  for  any 
person  to  file  for  record,  or  attempt  to  file 
for  record,  the  certificate  Issued  to  another, 
falsely  claiming  himself  to  be  the  person 
named  In  the  certificate,  or  to  file  for  rec- 
ord, or  attempt  to  file  for  record,  the  certifi- 
cate issued  to  another,  falsely  claiming  him- 
self to  be  the  person  entitled  to  the  same; 
but  that  to  make  the  false  claims,  wiOioot 
filing  or  attempting  to  file  the  certificate 
for  record,  doea'not  constitute  the  felony  de- 
scribed in  this  section  of  the  statute.  l%ls 
ctsistmction  Is  borne  on^  we  Oilnk,  by  Be^ 
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tkm  4  of  tbe  act  (Bern.  *  BaL  Cod«,  1 888B). 
It  Is  ther^  proTidm  ttiat: 

"It  ■hall  be  Che  dntj  of  otvt  holdor  of  a  li- 
cense from  the  state  board  of  medical  exam- 
iners to  exhibit  his  or  her  license  to  any  resi- 
dent of  this  state  who  may  request  to  see  tbe 
•ame,  and  any  pawn  reusing  or  failing  so  to 
do»  or  who  shall  exhibit  any  such  lioense  as 
his  or  her  own,  in  response  to  such  request, 
when  snch  license  has  not  been  issued  to  him 
or  ber,  shall  be  guilty  of  a  misdemeanor." 

Clearly  to  exhibit  a  ceiUflcate  to  another 
as  one's  own  Is  falsely  claiming  to  be  the  per- 
son named  therein,  and  falsely  claiming  to 
be  the  person  entitled  to  the  same,  and  It  Is 
not  to  be  snppoeed  that  the  Leglslatnre  wooUt 
In  one  sectUm  of  an  act  declare  a  SPedflc 
false  claim  to  be  a  mlsdemeaniff,  and  In  an- 
otber  section  ot  the  same  act  dnilare  a  liini- 
lar  false  claim  to  tw  a  felony. 

Tbe  lodgment  Is  aflbmed. 

CROW.  C.  J.,  and  MOUNT,  UAIN,  and 
ELLIS,  3J^  oonciir. 


DEXTER  HOBTON  NAT.  BKSK  et  aL  r. 
.  8BAITLE  HOMESEEKBR8'  GO. 
(No.  12109.) 
(Sapreme  Court  of  Washington.  Dec  11,  1914.) 

1.  MoBTOAOKs  ii  656*)-rExKOxmoN  bt  STnA,w 
Uah— Real  Faktt  jh  Imtbxist— PaasonAi. 

LUBIUTT. 

Where  defendant  corporation,  purchasing 
certain  real  property  and  securing  a  large  poi^ 
tion  ot  the  price  by  mortgages  thereon,  in  order 
that  Its  credit  might  not  be  alfected  by  the  exe- 
cution of  such  mortgages,  procured  the  land  to 
be  conveyed  to  who  executed  the  mortgages 
as  a  mere  straw  man  for  defendant,  and  it  was 
only  on  the  understanding  that  defendant  was 
the  zeal  party  ii^  Intorest  that  the  grantor  con- 
sented to  the  arrangemeat,  defendant,  and  not 
K.,  was  personally  liable  for  any  deficiency  aris- 
ing on  forecloanre  of  the  mortgages. 

[Ed.  Note.— For  other  cases,  see  Mortgage^ 
Cent  Dig.  »  1592-1596,  1597;  Dec.  iHg.  | 
856.«] 

2.  MOBTOAQES  (S  254*)— EzaCTJTXOM  BT  BTBAW 

Ham— Pkbsokax  Liabilitt. 

When  K.  accepted  a  conv^ance  ot  real 
property  for  defendant,  and  executed  mortgages 
thereon  for  a  large  portion  of  the  price  as  a 
mere  straw  man,  and  defendant  orally  agreed 
wldi  the  mortmee  tliat  it  was  the  real  party  in 
interest,  and  that  K.  was  a  mere  figurehead  In 
the  deal,  defendant's  obUgation  to  pay  the  debt, 
though  resting  in  parol,  was  enforceable  by  a 
Bubseauent  assignee' of  the  mortgages,  snd  this 
though  there  was  no  formal  promise,  if  the  erl- 
denee  shows  that  the  intention  was  that  de- 
fendant should  assume  the  liability. 

[Ed.  Note.-^For  other  cases,  see  Mortgages, 
Cent  Dig.  I  663;  Dec.  Dig.  f  264.*] 

8.  Pbikcifal  and  Aosrt  (I  92*)— Obuoa- 
TioN  OF  Agent— Right  to  Sui  Pbihcipal. 
The  rule  that  when  a  creditor  accepts  the 
obligation  of  an  agent  be  cannot  thereafter  par- 
sue  the  principal,  rests  on  the  assumpticm  that 
credit  has  been  given  to  the  agent,  and  hence 
does  not  apply  where  no  snch  credit  was  given 
snd  tiie  principal  need  the  agents  name  to  repre- 
snt  its  own  contract  and  evidence  its  own  lla- 
biUty. 

[E!d.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  ||  246,  246,  250-2537  592 ; 
Dea  Dig.  f  92.*] 


D^Wtment  1.  Appeal  from  Snperioc 
Court,  King  County;  Ererett  Smith,  Judge. 

ActioiHi  1^  tbB  Dexter  Horton  Natloiial 
Bank  and  others  against  the  Seattle  Home- 
seekers'  C<Hiqian7.  Judgment  tor  pla<«t"fts 
and  defoidant  vppaals.  AffinneO. 

L.  B.  ElrkpatriclE,  of  Seattle,  for  appellant 
Peters- &  Pow^  and  Myers  ft  J<rtui8t4me,  all 
of  SeattlOh  for  respondents. 

MORRIS,  3.  These  actions  were  brought 
below  to  toredose  two  real  estate  mmtsagfiB 
given  by  one  Kline  to  Qie  assl^iee  of  re- 
qHmdeut  The  only  question  Inyolred  Is 
the  personal  liability  of  appellant  for  the 
debts  upon  which  tbe  forecdosores  are  based. 
The  lands  wwe  fonnerly  ovned  by  O.  O. 
Chittenden  and  the  Chittenden  Land  Com- 
pany, with  whom  B.  I*.  Hlllman,  represent- 
lug  the  appellant  and  owning  aU  Its  stock 
save  one  share,  entered  Into  negotiations  for 
tbe  porcbase.  ^nie  prtee  of  tbe  land  was 
$76,000,  92,000  of  wbich  was  paid  In  casta, 
and  the  balance  was  represented  by  notes 
and  mortgages.  When  ttw  papen  vm 
drawn,  at  tbe  reoneit  ct  appelluit,  KUne, 
who  la  a  near  relatlre  ctf  H.  L  Hlllman,  was 
named  as  tbe  grantee  In  the  deeds,  and 
as  flodi  axecnted  tlie  notes  and  mntgages. 
It  la  over  this  Ceatnie  of  tbe  tnnsactlon 
that  the  oontrorersy  arises. 

[1]  Appellant  contends  tbat  It  refused  to 
assume  any  personal  liability  further  than 
tbe  cash  paymelit  and  tbe  Indorsement  of  H. 
L.  Hlllman  i^on  a  note  for  $4,000;  wliile 
reeiN»dent  c<nitaids  that  KUne  was.  In  all 
things,  acting  for  appellant,  and  that  bis 
name  was  used  In  the  transaction  for  tbe 
convenlenos  ct  tbe  i4)pellanL  We  think  It  is 
clear  that,  op  to  the  time  ot  the  execution 
of  the  papers  ot  a  few  days  previous  there- 
to, there  was  no  Intimation  but  that  tbe 
appellant  wonld  appear  as  tbe  grants  and 
would  in  turn  e»cute  tbe  notes  and  mwt- 
gages  representing  the  deferred  payments. 
That  it  dU  not  do  ao  was  at  tiie  persmal 
request  of  HUlman,  who  wlsbed*  to  avoid 
the  publicly  ot  Incurring  wmA  a  la^  In- 
debtedness uid  Its  posslUe  9ttKt  npm  Us 
credit  In  assenting  to  tbis  arranaeuient, 
we  cannot  fbid  that  Chittenden  and  ™iim«ii 
legarded  it  as  otiwr  than  flu  eanyliv  out 
of  tbe  trams  of  tiia  purObas^  or  tiut  tbe 
adToit  of  Kline  Into  tbe  transa^on  in  any 
manner  dianged  fihe  liability  ot  tbe  appel- 
lant; It  being  admitted  that  for  tbe  pur- 
pose of  this  transaction  HUlman  and  tbe 
antellant  were  one.  Cndttenden  aaya  that 
Hlllman  told  blm  at  the  time  tbat  appel- 
lant was  behind  Kline,  it  was  still  its  deal, 
and  Kline  was  only  Its  figurehead,  and  that 
it  was  only  upm  this  understanding  that  he 
consented  to  tbe  arrangement;  while  Bill- 
man  s^s  bis  purpose  In  Introducing  Kline 
Into  tbe  transaction  was  to  avoid  any  person- 
al liability  on  tbe  part  ot  appellant,  but  Oiat 
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be  concealed  tills  fact  from  Chittenden  know- 
ing tbat  Chittenden  looked  to  the  appellant 
for  fear  that  Chittenden  wonlA  not  consent 
to  such  an  arrangement.  So  far  as  any- 
thing said  to  Chittenden  is  omcemed,  Hill- 
man's  Intention  la  represented  by  bis  letter 
of  May  30th,  In  whl<A  he  says; 

"  *  *  *  And  for  reasons  that  I  will  explain 
to  you  later,  1  want  you  to  make  the  deed  to 
Arthur  Webb  Klinje  instead  of  the  Seattle  Home- 
seckera  Company;  he  ia  a  relative  of  mine,  and 
I  prefer  for  the  present  to  have  it  in  his  name." 

This  letter  must  be  read  In  connection 
with  another  of  May  27th,  In  which  HUl- 
man  says: 

"I  will  buy  your  152  acres  of  land  at  $76,000 
In  its  present  state,  and  will  pay  yon  [Betting 
out  the  terms  of  tbe  purchase],  you  to  deed  me 
the  land  and  I  to  give  back  a  mortgage.** 

[2]  And  In  the  letter  of  May  80th  he  again 
refers  to  himsdf  as  the  purchaser,  after  re- 
questing that  the  deed  be  mate  to  Kline,  by 
saying,  "I  am  buying  your  land  and  paying 
yon  976,000."  This  was  his  attitude  for  a 
year  BObsequent  to  this  transaction,  for  In 
a  tetter  he  tiien  wrote  to  Ohittendmi  rela- 
tive to  some  idtaae  of  the  transaction,  he 
refers  to  the  mortgage  as  "my  mortgage," 
and  mentlrais  his  understanding  ot  certain 
rights  be  had  obtained.  We  can  'each  no 
other  CMKlnslon  than  tbat,  as  Cotmd  by  the 
lowOT  court,  at  all  times  an^ellant  was  un* 
derstood  to  be  tiie  teal  party  in  Interest 
tbat  it  was  acting  through  Eilne  for  its 
own  oonrailenee,  and  tiiat  its  liability  In 
tiie  matter  was  to  be  determined  by  Klines 
liability.  His  ctmtract  was  its  contract 
That  such  a  contract  can  be  enforced  against 
the  apiKllant  even  thou^  resting  in  parol 
Is  sustained  by  the  authorltiea.  Ordway  t. 
Downey,  18  Wash.  412,  51  Fac  1047, 
Pac.  22S,  63  Am.  8t  Rep.  882. 

Neither  Is  It  necessary  that  there  should 
be  any  formal  promise.  If  the  Intention  to 
assume  UablUI?  appears  from  the  whole 
transaction  or  Is  shown  by  the  circumstanc- 
es under  which  the  purchase  was  made. 
Hopkins  T.  Warner,  109  CaL  1S3,  41  Fac. 

86a 

[8]  Appelant  argues  that  the  case  falls 
within  the  rule  tbat,  when  a  creditor  sees 
lit  to  accept  the  obligation  ot  an  agent,  he 
cannot  tbexeaitev  pursue  the  prlncipaL 
This  rule  rests  upon  the  assumption  that  the 
credit  Is  given  to  the  agent  Here  the  credit 
was  not  given  to  the  agent,  but  the  prin- 
cipal uses  tbe  name  of  tlie  agent  to  r^iresettt 
Its  own  contract  and  assume  its  own  liabil- 
ity, admitting  tiiat  it  at  no  time  Informed 
the  creditor  that  it  was  neeking,  by  tbe  shift 
of  names,  to  arold  liability,  but  pamitting 
him  to  retain  tbe  belief  that  the  Uul>tllt7 
was  its  own.  If  we  accept  the  appellant's 
theory  tbat  the  name  of  KLUie  was  used  de- 
liberately by  the  parties  for  the  purjHwe  at 
avoiding  personal  liability  by  the  appellant, 
its  plea  here  must  be  sustained.  But  we 
cannot  so  read  tbe  record,  or  to  any  other 


^ect  than  that  It  was  understood  tbat  EUna 

was  brought  Into  the  transaction  simply  to 
enable  appellant  to  conceal  the  fact  that  it 
was  binding  Itself  to  tlie  payment  of  such  a 
large  sum,  in  order  that  as  to  third  per- 
sons its  credit  might  not  be  disturbed,  but 
that  as  between  tbe  parties,  tbe  arrange- 
ment was  to  continue  as  made,  holding  appel- 
lant as  the  real  grantee  and  the  real  prom- 
isor. 

The  Judgments  are  affirmed. 

CROW,  C.  J.,  and  OHADWIOK,  PAR- 
KER, and  GOSE,  JJ.,  concur. 


KRULIKOSKI  et  uz.  v.  SFARLINa  «t  ux. 
(No.  12024.) 

(Supreme  Court  of  Washington.  Dec  11, 1914.) 

Appeal  and  Ebbob  (|  979*)— Mbw  Tbiax.  (| 
76»>— DiBCBETioN  or  TaiAL  C^ubt— Dkitzax. 

or  MonON— INXDBQUATII  DAHAOaS. 

The  refusal  or  the  granting  of  a  new  trial 
for  inadequacy  of  daraeges  is  within  flie  discre- 
tion of  the  trial  court,  and,  where  no  clear  abuse 
of  inch  discretion  is  shown,  its  actltm  thereon 
will  not  be  disturbed. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Ccn.t.  Dig.  SJ  3871-3873,3877;  Dec  Dig. 
I  979:*  NewTTrial,  Cent  Dig.  H  151,  162; 
Dec  Dig.  I  75.*]  .«     ^  , 

Department  1.  Appeal  from  Superior 
Court,  King  County;  King  Dykeman,  Judge. 

Action  by  Joseph  Krulikoslil  and  wife 
against  Qeorge  H.  T.  Sparling  and  wife 
with  cross-complaint  by  defendants.  Judg- 
ment for  defendauto,  and  plalntifh  appeaL 
Affirmed. 

Frank  B.  Green  and  Green  ft  Cheater,  all 
of  Seattie,  for  appellants.  Brlghtman,  Hal- 
verstadt  &  Tennant  of  Seattle^  tor  zespond- 
ents. 

PARKER,  J.  The  plaintifte  commenced 
this  action  seeking  recovery  of  damages  for 
Injury  to  their  automobile  and  personal  In- 
juries to  Mrs.  Krullkoski,  which  they  claim 
resulted  from  the  n^llgence  of  the  defend- 
ants In  driving  their  automobile  so  as  to  come 
Into  collision  with  plaints'  automobile  at 
the  Intersection  of  Eighth  avenue  and  Union 
street  to  Seattle.  The  defendanto  deny  neg- 
ligence on  their  part,  alleged  that-  whatever 
damage  plaintiffs  suffered  was  the  result  of 
their  own  negligence,  and  by  cross-ctHUplalnt 
the  defendants  alleged  and  claim  damage  re- 
sulting to  their  own  automobile  from  the  neg- 
ligence of  platotUfs.  A  trial  before  the  court 
and  a  Jury  resulted  In  verdict  and  Judgment 
in  favor  of  the  plaintiffs  awarding  them  dam- 
age in  the  sum  of  f  1.  PlainitifCs*  motion  for 
a  new  trial  rested  upon  the  stotntory  gronud 
of  "Inadequate  dami^^es  appearing  to  have 
been  given  under  tbe  Influence  of  passion  and 
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invjndlce,"  among  others,  was  by  the  court 
d^led.  From  this  dispc^ttlon  of  the  cause, 
the  plalnttfTs  have  apiKaled  to  this  court. 

Counsel  tor  appellants  contend  that  the 
evidence  produced  upon  the  trial  necessarily 
Irads  to  the  conclusion  that  they  suffered 
more  than  mere  nominal  damages;  that  they 
are  entitled  to  an  award  of  damage  in  a  sub- 
stantial sum,  If  at  all;  and  that  the  verdict  is 
in  effect  a  finding  in  thelx  favor  upon  the 
question  of  l>oth  their  And  respondents'  neg- 
ligence. A  review  of  the  evidence  touching 
the  question  of  damage  suffered  by  appel- 
lants does  seem  to  warrant  no  vther  conclu- 
sion than  that  such  damage  was  measurable 
by  a  substantial  sum,  so  we  shall  assume  for 
present  purposes  that  appellants  did  suffer 
more  than  mere  nominal  damage.  We  are 
not  advised  by  the  record  as  to  the  grounds 
upon  which  the  learned  trial  court  denied  ap- 
I>ellants'  motion  for  a  new  trial.  Counsel  for 
respondents  moved  for  a  ncmsuit  at  the  close 
of  the  evidence  introduced  by  appellants,  and 
moved  for  a  directed  verdict  against  appel- 
lants at  the  close  of  the  trial.  These  motions 
were  at  the  time  denied  by  Uie  court.  While 
respondents  were  by  their  cross-oomplaint 
claiming  damages  from  appellants,  they  con- 
cluded to  submit  to  the  verdict;  their  coun- 
sel now  InsteOng  that  it  was  in  effect  a  find- 
ing in  their  favor  so  far  as  appellants*  right 
of  recovery  against  them  is  conoemed.  and 
that  In  any  event  they  were  ^titled  to  a  di- 
rected verdict  at  the  close  of  the  triaL  There 
is  certainly  room  for  stroi^  ai^^ument  In  sup- 
port of  this  latter  contentltm.  A  review  of 
tbe  evidence  renders  It  difficult  to  escape  the 
conclusion  that  the  question  of  reapmidents' 
alleged  negUgoioe  Ifl  Uisely  a  matter  of  spec- 
ulation. HoweWf  we  would  not  be  Inclined 
to  btdd  that  Uke  courtfa  dlapoBltion  ot  these 
motions  wae  emmeoua  at  ttie  time;  and,  had 
the  Jury  awarded  subatantlal  damages  to  ap- 
p^lants  whkli  the  evidoMe  all  Imt  caaciu- 
rively  shows  they  suffered,  we  could  nut  hold 
that  the  verdict  should  be  set  aside  as  a  mat- 
ter of  law  liecause  ot  faUnre  of  proof  ot  ncg- 
Ugenoe  to  support  It  True,  there  la  gnmud 
for  contending,  as  counsel  for  appellants  do, 
that  the  vexdlfit  Is  snaoeptlble  of  being  Inter* 
pnted  aa  a  Oa^ng  in  appellants'  favor  on 
tile  QueadOD  ot  negUgeace;  but  we  think  It 
Is  also  owaUe  belns  Interpreted  as  a  find- 
ing exonerating  respondents  from  blame^  In 
the  light  of  the  evidence  as  a  whole  and  the 
tact  that  appellants  and  leBpiHidenta  were 
each  dalndng  damage  as  against  the  other. 
Hubbard  t.  Mason  Olty,  64  Iowa.  24%  20  N. 
W.  172;  Haven  v.  lUasoul  R.  Oo^  16B  Ifo. 
216^  OS  S.  W.  1065;  Folmele  t.  Forrest  (Del. 
Super.)  86  AtL  TSS;  29  Cjc  84&  The  retasal 
or  granting  of  a  new  trial  upon  the  ground 
here  urged  is  wltiiin  the  dlscretitm  ot  the 
trial  court,  and  its  action  in  that  regard  will 
not  be  disturbed  by  this  court  except  in  cases 
•ot  dear  abuse  of  sooh  discretion.   We  can- 


not see  our  way  dear  to  Interfere  In  Qiis 

case. 

The  Judgment  la  affirmed. 

CROW,  C.  J.,  and  GOSH,  MORRIS,  and 
CHADWICK,  JJ.,  concur. 


STATE  T.  MILLER.    (No.  12066.) 
(Supreme  Gourt  of  Waahingtoa.  Dec.  11. 1914.) 

1.  Cbdcihai.  Law  (f  1024*)— Appkai<— Right 
OF  Staix  to  Appeal. 

Id  general  the  state  has  no  right  of  appeal 
In  a  criminal  case,  unless  It  is  conferred  by 
statute. 

rEd.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  If  2509-2614;  Dec.  Dig.  S 
1024.*] 

2.  Cbiuiitai.  Law  (|  lOM*)— AsraAir— Djs- 

HISSAZ.. 

Where  accused  appealed  fiom  a  convictioQ. 
and  after  reversal  be  was  not  brought  to  trial 
within  60  days  after  the  remittitur  of  the  Su- 
preme Court  was  filed  in  the  superior  court,  a 
judgment  dismiMing  the  prosecobon  was  plain- 
ly on  a  question  of  law  not  affecting  the  ac- 
quittal of  accused  on  the  merita,  being  a  con- 
atniction  of  Rem.  A  Ral.  Code,  S  2312,  fixing 
the  time  for  trial;  and  beace  the  state  could 
appeal  from  such  judgment  under  section  1716. 
allowing  the  state  to  appeal  when  the  error 
complained  of  is  one  of  law  not  affecting  an 
acquittal  on  the  merits. 

[Bd.  Note.— For  other  eases,  sec  Orlminal 
Law,  Cent  Dig.  H  2680-2614;  Dec.  Dig.  S 

1024.*] 

Department  2.  A|)peal  frwn  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Peter  Milter  was  convicted  ot  burglary, 
and  he  appeals.  Affirmed. 

See.  also,  141  Pac.  llSd. 

Jos.  M.  Gla^ow,  of  Seattle,  for  appellant 
John  F.  Murphy,  Everett  O.  Elll^  and  Her- 
bert B.  Butler,  aU  of  Seattle,  for  the  State. 


MAIN,  J.  On  August  10. 1900,  tile  defend- 
ant In  this  case  mm  charged  by  Infonnatkm 
with  the  crime  of  burglary  In  the  first  O^pee. 
Tbn  case  was  brought  on  for  trial  on  Octo- 
ber 2^  1900.  and  resulted  In  a  Terdlct  of 
guilty  ot  burglary  In  the  secfAkd  degree. 
From  the  Jadgment  entered  upon  the  verdict 
an  aK>eal  was  i^osecuted  which  resulted  In 
a  reversal.  State  v.  Mnier,  61  Wash.  125,  111 
Pac.  loss,  Ann.  Gas.  1(K12B,  1068.  On  Feb* 
ruary  19, 1011,  fbB  remittitur  from  this  court 
was  filed  In  the  ofllee  ot  the  clerk  of  the  su- 
perior court  On  September  80,  1012,  upon 
the  application  of  the  prosecuting  attorney, 
the  cause  was  set'  for  trial  on  October  20, 
1912.  Counsel  tor  the  defendant  objected  to 
the  ease  being  set  for  trial,  and  nu>ved  the 
court  for  a  dismissal.  The  basts  of  the  mo- 
tion was  that  the  case  had  not  been  brought 
to  trial  within  60  days  afteif  filing  the  remtt- 
titur  with,  the  clerk  ot  the  superior  court 
Upon  hearing  upon  this  motion  tlie  court  en- 
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tered  a  Jndgment  at  rtlmtwal.  Tnm  this 
judKOieiit  the  state  appealed,  and  Oie  Jndg- 
ment  was  rereraed.  State  t.  lllUer,  72  Wash. 
154,  129  Pa&  1100.  Tlieteafter  the  defend- 
ant was  again  jOaced  upon  trial  and  was 
tonnd  gollty  of  burglary  In  the  second  de- 
gree. From  the  judgmeot  entered  npon  the 
verdict,  the  present  appeal  la  prosecuted, 

[1]  TtiB  only  error  assigned  Is,  ttiat  after 
the  judgment  of  dismissal  had  once  been  en- 
tered, the  court  was  subsequently  without 
jurisdiction  to  try  the  cans&  The  question 
then  Is  whettier  the  state  had  the  right  to 
appeal  from  such  Judgment 

The  general  rule  Is  that  the  state  In  a 
criminal  case  has  no  rlgfat  to  appeal  from  an 
adverse  Judgment  unless  such  right  is  glveo 
by  statute.  U.  8,  v.  Sanges,  144  IT.  8.  SIQ, 
12  Sup.  Ct  600,  36  L.  Ed.  445;  State  T.  John- 
son, 24  Wash.  76,  6S  Pac.  1124. 

[2]  By  Bection  1716,  Rem.  &  Bat  Code,  the 
state  Is  gtren  the  right  to  appeal  In  a  crim- 
inal case  when  the  error  complained  of  Is  in 
setting  aside  the  Indictment  or  Information, 
or  in  arresting  the  judgment,  on  the  ground 
that  the  facts  stated  in  the  indictment  or  In- 
formation do  not  constitute  a  crime,  "or  Is 
some  other  materia]  error  la  law  uot  affecting 
the  acquittal  of  the  prisoner  on  the  merits," 
By  this  statute  the  state  may  appeal  when 
the  error  complained  of  Is  one  of  law  not 
affecting  the  acquittal  of  the  prisoner  on  the 
merits.  The  error  which  Inhered  In  the  judg- 
ment of  dismissal  was  as  to  the  Interpreta- 
tion of  section  2312,  Rem.  &  BaL  Code,  which 
provides  that  the  defendant,  when  his  trial 
has  not  been  postponed  upon  his  own  applica- 
tion, shall  be  brought  to  trial  within  60  days 
after  the  hidictment  is  found  or  the  informa- 
tion filed,  unless  good  cause  to  the  contrary 
Is  shown.  The  trial  court  hdd  that  this  sec- 
tion of  the  statute  applied  when  there  had 
been  once  a  trial  and  ui>on  appeal  a  reversal 
had  been  secured.  In  other  words,  that  In 
such  a  case  the  defendant  must  be  placed 
upon  trial  within  60  da^  after  the  remittitur 
is  filed  in  the  clerk's  office,  unless  good  cause 
to  the  contrary  be  shown.  The  Judgment 
entered  in  accordance  with  this  view  was  re- 
versed in  -State  v.  MUler,  72  Wash.  154.  129 
Pac  1100,  supra.  The  error  arising  out  of 
the  construction  of  the  statute  was  plainly 
one  of  law.  The  Judgment  of  dismissal  in  no 
sense  affected  the  acquittal  of  the  prisoner 
upon  the  merits.  The  state,  therefore,  had 
the  right  to  appeal  from  the  adverse  judg- 
ment of  dismissal.  This  was  at  least  lufer- 
entially  held  when  the  court  took  jurisdic- 
tion of  the  appeal  and  reversed  the  Judgment 
72  Wash.  154.  329  Pac  1100,  supra.  Other- 
wise the  court  would  not  have  beard  and  de- 
termined the  cause. 

The  Judgmeat  will  be  affirmed. 

CROW,  O.  X.  and  MOUNT.  SLEJS.  and 
FULLBRTON,  JJ.,  concur. 

•ForoUwr  CMM 


STATB  T.  SEAVrUB  ft  PUGST  SOUND 
PACKING  00.  et  aL    (No.  11883.) 

(Suprenie  Court  of  Washingtoa.     Dec  U, 
1914.) 

Food  ({  21*)— Sau  of  Ihpubob  Food— Bn- 

DKNOB— PBESUMFTIONS. 
In  view  of  the  preHumption  of'  innocence, 
■proot  that  canned  meat  sold  by  a  wholesaler 
to  a  retailer  was  found  to  be  in  the  flrat  stages 
of  putrefaction,  more  than  two  montha  after 
tale,  without  ajiy  ahowlng  as  to  bow  it  was 
cared  for,  or  kept,  will  not  warrant  a  con- 
viction of  the  wholesaler  on  the  charge  of  Bell- 
ing Impure  food. 

[Ed.  Note.--For  other  cases,  see  Food,  Coit. 
Dig.  I  22;  Dw!.  Dig.  I  Sa^T 

D^iartment  2.  .^qteal  from  Snperior 
Coor^  King  Gonntr;  A.  W.  Frater,  Judge. 

The  Seattle  ft  Puget  Sound  FadUng  Com- 
pany and  ottiers  were  convicted  of  selling 
Impure  and  adulterated  food,  and  they  ap- 
peaL  Reversed,  and  cause  ordered  dlsmissed- 

Rerelle,  Revelle  ft  Revelle,  of  Seattle,  for 
appellants.  Crawtwd  B.  Wblte^  of  Seattle, 
for  the  State. 

MOUNT.  J.  The  appellants  were  convicted 
upon  a  charge  of  selling  Impure  and  dllnted 
food.  The  Information  charged  that  the  de- 
fendants, "in  the  county  of  King,  state  of 
Washington,  on  the  14th  day  of  May,  1913, 
did  then  and  there  willfully  and  unlawfully 
sell  twenty-nine  cans  of  Maryland  Crab  Meat 
Flakes  to  H.  A.  Eba,  in  Seattle  King  county. 
Wasbington,  adulterated  food,  the  same  be- 
ll^ a  filthy,  decomposed,  and  putrid  animal 
substance  and  unfit  for  human  food."  Tlie 
defendants  pleaded  not  gull^  to  that  diarge. 
Upon  the  trial  of  the  case,  when  the  state 
had  offered  its  iM*oof,  the  deCmdants  moved 
the  court  for  a  directed  verdict,  uixm  tfae 
ground  that  the  evidence  was  iniafflelait  to 
sustain  the  charge.  Ttke  ooart  denied  ttils 
motlwL  The  defaidants  refosad  to  offer  any 
evidence,  and  the  jury  returned  a  verdict  of 
guilty  as  charged.  The  defendanti  have  ap- 
pealed. 

The  on^  question  presented  In  the  case  Is 
the  snffldeDcy  of  ttie  evidence.  It  appears 
that  ttie  appellant  Seattle  &  Puget  Sound 
Pa<Alng  Company  is  a  Jobber  doing  buslneas 
In  Seattla  It  purchased  the  cans  of  Mary- 
land Crab  Meat  Fla^  Id  the  Bastem  states 
front  On  manufacturer.  On  ttie  14tb  day  of 
May.  191S,  U  sold  to  H.  A.  Eba  I3ie  29  cans 
in  queadmi,  and  lb.  Eba,  who  was  a  retail- 
er, placed  these  cans  of  crab  meat  flakes 
upon  his  shelves  for  sale.  On  the  17th  day 
of  July,  1919^  Mr.  Adams,  a  deputy  state 
food  Inspector,  selied  the  cans  in  question. 
Borne  time  ttiereattet  during  the  mratta  of 
July,  he  had  an  esunlnatl<m  of  some  of  the 
meat  made  the  state  dtenilst  At  tiiat 
time  It  was  found  that  bacteria  of  decwnposl- 
tlon  were  In  the  meat  analyzed;  that  this 
tmcteria  of  decomposltirai  rendered  the  food 
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unfit  for  use.  Tbe  dumlat  who  Dude  tHe 
chemical  onniliiatlon  teHUed  u  JSoUinra: 

"Q.  There  was  no  gas  In  these  cftns  yoa 
tested  at  all?  A.  I  found  no  evidence  of  nu, 
Q.  Woold  joa  say  that  meat  wai  In  tbe  ant 
•tana  of  deeontposltlon  when  it  wm  opened? 
A.  I  sbonld  S87  it  was.  Q.  In  the  veir  flnt 
■taxes  of  decomposition?  A.  I  oooldn't  ssy 
bow  far.  *  *  *  Q.  So  70a  don't  know  jost 
when  decomposition  set  in?  A.  Nor  how  fax 
it  bad  gone.  *  *  •  Q.  If  there  is  bacteria 
of  that  hind  present  In  the  meat,  there  is  de- 
composition ui  tbe  meat?  At  that  time  when 
you  found  it  there  was  to  a  certain  extent?  A. 
To  a  certain  extent  there  was.  Q.  To  wbat  ex- 
tent there,  is  no  way  of  tellin;?   A.  No." 

As  stated  above,  this  chemical  examination 
occurred  more  than  two  months  after  the 
sale  of  the  goods  by  the  defendants  to  Ur. 
Eba.  It  was  not  shown,  nor  attempted  to  be 
shown,  under  wbat  conditions  the  meat  bad 
been  kept  during  tbe  two  months  that  It  was 
In  tbe  possession  of  Mr.  Eba.  Nor  was  there 
any  evidence  to  the  effect  that  the  condition 
of  the  meat  at  the  time  of  the  examination 
conld  not  have  resulted  after  the  time  it  was 
parcbased  from  tbe  defendant  corporation  by 
Mr.  Eba.  We  are  satisfied  that  proTing  the 
condition  of  the  meat  two  months  after  it 
was  purchased  by  Mr.  Eba  from  the  defend- 
ants ifl  not  sufficient  proof  upon  which  the 
jury  could  base  a  conclusion  that  It  was 
unfit  for  food  at  the  time  It  was  sold  by  tbe 
defendants  to  Mr.  Eba.  It  is  no  doubt  true, 
as  argued  by  the  state,  that  courts  will  take 
Judicial  notice  of  tbe  natural  law,  and  that 
canned  goods  will  decompose  in  the  ordinary 
course  of  time  when  It  is  not  properly  ster- 
ilized. And  It  is  no  doubt  true  that  the  man- 
ufacturers and  dealers  in  goods  are  bound  to 
know  their  condition.  And  It  Is  true  also  tbat 
food  products  when  properly  sterilized  and 
sealed  In  cans  decomposition  Is  arrested. 
Bat  It  Is  equally  true  that,  when  goods  are 
properly  sterilized  and  sealed  In  cans,  they 
wUl  eTentnally  deteriorate  and  depreciate; 
tin  cans  will  eventually  corrode,  and  the 
product  thereof  will  eventually  become  unfit 
for  human  food.  It  does  not  follow  that 
sterillzatton  properly  made  will  forever  con- 
tinue. And  it  does  not  follow  tbat  meats 
wblcb  are  properly  canned  may  not  decom- 
pose. It  does  not  necessarily  follow,  "when 
meats  in  cans  are  found  to  be  decomposed 
or  In  ^  first  stages  of  dectmipositlon,  that 
sucta  decomposition  took  place  more  than  two 
months  pritnr  to  that  time.  In  tbls  case,  ac- 
cording to  the  evidence  of  tbe  experts  who 
made  tbe  chemical  examlnaU(m,  tbe  meats 
when  examined  were  In  tbe  first  stages  (tf 
decomposition.  The  meats  were  purchased 
from  tbe  defendants  by  Mr.  Eba  on  tbe  14th 
day  of  May,  1918.  Tbey  wwe  delivered  to 
bim  at'  Uiat  time.  '  He  kept  tbem  on  his 
shelves  during  that  time.  Two  mwths  later 
it  was  found  that  tliey  vere  in  the  first  stag- 
es of  decomposition,  and  were  unfit  for  hu- 
man food.  It  would  be  a  violent  presumption, 
we  think,  to  say  that  meats  wblcb  were  In 


the  first  stages  of  decomposition  had  begun 
such  decomposltlan  and  were  unfit  for  human 
food  two  montlis  previous  to  that  time.  It 
is  well  known  tliat  meats  of  any  kind,  if  ex- 
posed to  the  action  of  heat  and  air  will  dete- 
riorate and  decompose  very  rapidly.  Certain- 
ly if  decomposition  had  set  In  for  a  period 
of  two  months,  it  would  be  beyond  the  first 
stages  of  deoomposltlon,  especially  where  it 
was  not  shown  that  0ie  cmiditlons  under 
which  tbe  meat  was  kept  were  such  as  to 
retard  decomposition.  There  is  no  showing 
here  tiiat  the  meats  were  kcstt  where  dec<xn- 
position  would  not  rapidly  follow  after  it  had 
once  begun. 

The  defendants  in  litis  case  were  entitled 
to  tbe  iH-esnmptlon  that  tbey  were  innoceot 
until  proven  guilty.  It  was  incnmboit  npon 
tbe  state,  therafin^  to  prorc  Uiat;  at  the 
time  tbe  defoidants  sidd  the  meats  in  ques- 
tion to  Mr.  Eba,  the  meats  were  then  adul- 
terated, impure,  and  unfit  for  human  food. 
It  cannot  be  presumed  tbat  two  moUhs  aftw 
the  sale  the  meat  was  in  the  same  condition 
as  at  tbe  time  of  tbe  sale^  unless,  as  we  have 
seen.  It  was  shown  hy  sonu  oompetoit  proof 
that  the  conditions  oould  not  change  within 
tbat  time. 

No  authorities  are  cited  by  rtther  the  ap- 
pellants or  the  respondent  wb*ch  are  In  point 
upon  this  question.  But  It  seems  to  us  clear 
that  proof  of  the  fact  that  tbe  meats  were  in 
tbe  first  stages  of  decomposition  two  months 
after  they  were  sold,  is  not  sufficient  upon 
which  the  court  or  tbe  jury  may  say  that  It 
was  proven  beyond  a  reasonable  doubt  tbat 
tbe  meats  were  Impure  and  unwholesome  at 
the  time  of  the  sale  two  months  previous. 
We  are  therefore  of  tbe  4^1nlon  that  the  trial 
court  should  have  directed  a  verdict  In  favor 
of  tbe  defendants. 

The  Judgment  is  leversed*  end  the  cause 
ordered  dismissed. 


CROW,  C 
concur. 


and  MAIN  and  ELLIS,  JJ^ 


STATB  ex  r«l.  BUBRIS  v.  CITY  OT  SEAT- 
TLE et  al.   (No.  11943.) 

(Supreme  Court  of  Washington.  Dec  11,  1914.) 

1.  MUHICIPAZ.  OOBPOBATIONS    (S  218*)— DlS- 
CHABOE  or.  Civil,  Sesvicb  EHPLDTfi— Right. 

Jljx  ordinance  creating  a  position  to  be  filled 
under  civil  service  rules  does  not  create  a  con- 
tract between  the  dty  and  the  person  selected  to 
fill  tbe  position,  or  jKive  such  person  a  life  ten- 
ure HO  as  to  precluw  his  removal  when,  by  the 
abolition  of  the  position,  the  dty  shall  no  longer 
need  Iiis  services. 

fBd.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  K  689-698;  Dec.  Dig. 
i  2I8.»] 

2.  Municipal  Cobpobatioks  ({  126*>--Cjvil 
Sebvics  Position— Abolition. 

The  act  of  a  dty  In  changins  Its  system  of 
taking  care  of  gart>age  so  tbat  the  weighing  of 
garbage  was  no  longer  neosssary  constituted  an 
abolishing  of  the  position  of  garbage  weigher, 
whidi  position  it  had  provided  by  ordinance 
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■hould  be  filled  noder  the  civil  aerrlce  rales; 
and  hence  the  removed  incumbcs.t  could  not  com- 
plain that  others  bad  been  given  his  position. 

[Ed.  Note. — For  other  cases,  see  Municipal 
G^^rations,  Cent.  Dig.  H  298-^;  Dec  Dig. 

3.  Municipal  Cobpobations  (8  218*)— Oivn. 
Sebvice  £]upi.0T£s—Di8CHABaB— Review  bt 

COUETS. 

Though  the  civil  service  rules  of  a  city  pro- 
vide that  the  superintendent  of  a  department  in 
laying  off  employes  must  lay  off  those  whom  he 
deems  least  efacieot,  the  act  of  a  superintendent 
in  retaining,  from  among  those  equally  efficient, 
those  longest  in  the  particular  service^  will  not 
be  interfered  with  by  the  courts. 

[Bid.  Note.— For  other  cases,  see  Munlchial 
Cor^rations,  Cent  Dig.  H  588-608;  Dec  Dig. 

Department  2.  Aiipeal  from  Superior 
Court,  King  Comity;  Everett  Smltb,  Judge. 

Mandamus  by  the  State,  on  the  relatlcn 
of  Eugene  Burils,  against  the  City  at  Seattle, 
a  municipal  corporation  of  the  first  class,  and 
others.  From  Judgment  for  defendants,  relat- 
or appeals.  Affirmed. 

R.  B.  Brown  and  Jas.  L.  Crotty,  both  of 
Seattle,  for  appellant  Jas.  E.  Bradford  and 
Wm.  B.  Allison,  both  of  Seattle,  for  rei^ond- 
ents. 

FULLERTON,  J.  This  Is  a  proceeding  in 
mandamus  Instituted  by  the  relator  In  the 
superior  court  of  King  county,  to  hare  him- 
self reinstated  as  garbage  weigher  in  the  san- 
itation department  of  the  city  of  Seattle. 
From  an  adverse  determination  of  his  cause 
In  tlie  superior  court;  the  relator  appeals 
to  this  court. 

[1]  Prior  to  the  year  1911,  garbage  In  the 
city  of  Seattle  was  required  to  be  removed 
by  the  Individuals  accamulating  It  In  July 
of  that  year  the  dty  itself  undertook  Its 
removal,  and,  to  that  end,  entered  Into  con- 
tracts with  certain  Individuals  who  agreed  to 
remove  and  destroy  it  for  certain  fixed  prices 
per  ton.  The  superlntendency  of  the  work 
was  put  under  the  department  of  health,  and 
to  insure  against  overcharges  some  five  posi- 
tions of  garbage  weigher  were  created  by  the 
city  with  a  salary  of  $95  per  month ;  the  posi- 
tions being  classified  under  the  dvil  service 
department  of  the  city.  This  system  con- 
tinued in  Togue  until  February  1, 1013,  when, 
under  proper  ordinance  provisions,  the  work 
was  taken  over  by  the  dty  as  a  municipal 
matter,  to  be  performed  by  persons  employ- 
ed by  the  clt7  directly.  While  the  position 
of  garbage  weigher  seems  not  to  have  been 
formally  aboUsfaed  when  the  last  change  in 
the  system  was  made,  the  weighing  of  the 
garbage  was  no  longer  necessary,  and  but  the 
sum  of  $475  was  included  In  the  budget  of  ex- 
penses to  cover  the  cost  of  Qiat  service  dnr^ 
Ing  the  ensuing  year. 

The  appellant  was  at^inted  as  one  of  the 
garbage  weighers  shortly  after  the  positions 
were  created,  and  continued  to  hold  it  and 
perform  the  duties  Imposed  thereby  until 


February  1,  1913,  when  he  was  transterTed 
to  the  position  of  "deckman,"  a  position  con- 
nected with  the  disposal  of  garbage,  which 
position  he  held  until  June  14, 1913.  when  he 
was  separated  from  the  civil  service  and  from 
employment  by  the  city,  and  placed  upon 
the  preferred  register  or  waiting  list  The 
superintendent  of  the  department  testified 
that  the  appellant  was  removed  from  the  posi- 
tion of  weighman  because  the  weighing  of 
garbage  was  unnecessary,  and  no  snBldent 
appropriation  had  been  made  to  meet  the 
salary  of  the  weighers ;  that  he  had  not  beeu 
continued  as  a  deckman,  because  it  was  found 
that  the  services  could  be  performed  with  a 
less  number  of  men  than  were  then  being 
emidoyed;  and  that  economy  required  the 
lesseidng  of  the  forces  employed  Jn  the  aerr- 
ice  of  garbage  removal. 

Without  noticing  the  appellant's  conten- 
tions  In  detail,  we  think  there  can  be  no  ques- 
tion as  to  the  l^allty  of  the  superintendent's 
action.  An  ordinance  fixing  a  salary,  and 
providing  It  shall  be  flUed  under  dvil  serv- 
ice rules,  does  not  create  a  cmtract  betwew 
the  municipality  and  the  person  selected  to 
fill  it,  nor  does  it  give  to  the  occupant  after 
he  is  selected  a  life  tenure.  The  office  may 
be  abolished  In  the  interests  of  ecouomy, 
when  the  necessity  tlierefor  no  longer  exists^ 
and  the  occupant  thereby  removed  has  no  le- 
gal cause  ot  complaint  because  thereof.  The 
appellant's  case  falls  within  the  rula  The 
services  wliich  he  was  employed  to  perform 
were  no  lon^r  required,  and  the  dty,  like 
an  individual  under  the  same  drcumstances, 
had  the  lawful  right  to  dispense  with  them. 

[2]  It  is  true,  the  appellant  contends  that 
the  position  has  not  been  abolished,  that  the 
labor  of  weighing  garbage  is  still  carried 
on  by  the  city,  and  that  he  was  discharged 
and  others  given  his  i>osItIon ;  but  we  cannot 
so  read  the  record.  A  position  created  by 
statute  can  be  abolished  Indirectly  as  well  as 
directly,  and  this  position  was  indirectly 
abolished  by  the  change  in  the  system  which 
rendered  the  services  required  thereby  unneo. 
essary,  and  by  the  failure  to  make  an  appro* 
prlation  to  pay  for  the  services.  Nor  Is  the 
work  of  weighing  garbage  still  being  perform- 
ed in  the  sense  In  which  the  appellant  was 
employed  to  perform  it  Such  weighlug  as  Is 
now  done  Is  only  occasional,  and  Is  done  by 
the  deckmen  for  the  purpose  of  keeping 
check  on  the  amount  of  labor  performed  by 
the  different' employes  In  the  several  depart* 
ments  of  the  service. 

[S]  Nor  do  we  think  the  appellant  was  dis- 
criminated against  by  the  superintendent 
when  he  was  selected  for  suspension  from  the 
service.  His  employment  as  deckman  was 
subsequent  to  the  employment  of  others  la 
the  same  service,  and,  while  the  dvil  service 
rules  provide  that  the  ofilcer  in  laying  off  em- 
ployes must  lay  off  those  whom  he  deems 
least  efficient,  it  Is  not  a  matter  of  Injustice, 
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requiring  correction  by  the  courts,  if,  In 
makiug  the  selection  among  those  equally' 
efficient,  he  retain  those  longest  in  the  par^ 
ticnlar  service. 
Tile  Jndgment  is  affirmed. 

CROW,  C.  J.,  and  MOUNT,  PARKER,  and 
MOBBIS.  JJ.,  concur. 


CITY  OF  TACOMA  v.  GILLESPIE  et  aL 
(Supreme  Court  of  WaBhington.   Dec  11, 1914.) 

1.  Emikeni  Domain  (j  197*)— Pbocbemngb— 
Mattebs  to  be  Disposed  or. 

A  city,  which  had  title  to  a  right  of  way, 
broaght  an  action  to  condemn  addftional  land 
and  also  to  coDdemn  the  interestj  if  any,  of  all 
persons  claiming  land  lying  withm  the  right  of 
vay.  Defendants  set  up  adverse  title  to  por- 
tions of  the  right  of  way.  Held,  that  defend- 
ants were  not  entitled  to  a  dismissal  of  the  ac- 
tion upon  the  assertion  of  their  title,  so  that 
question  could  be  determined  in  an  independent 
action,  but  it  should  be  determined  In  uie  ctm- 
demnation  eoit  before  the  aubmissiOD  of  the 
question  of  damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  527;  Dec.  Dig.  S  1»7.*] 

2.  Advebsb  Fobsession  (S  60*)— Adyebss  Ti- 

TLE— PteBHISSITE  KOLDINO. 

Where  possession  of  land  was  entirely  per- 
missive and  was  not  under  an  exclusive  claim 
of  right,  it  does  not  ripen  into  adverse  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  IS  282-312,  328,  328;  Dec. 
Dig.  I  60.*] 

Department  2.  Appeal  from  Superior 
Conri;  Pierce  Coiinty;  M.  L.  Qifford,  Judge. 

Condemnation  by  the  City  of  Tacoma 
against  William  Gilleeple  and  ottaers.  From 
a  Judgment  for  plaintiff,  defendants  appeaL 
A£9rmed. 

S.  F.  McAnally,  F.  H.  Atchlnson,  and  L. 
O.  Stevenson,  all  of  Tacoma,  for  appeliants. 
T.  L.  Stiles  and  Frank  Camahan,  both  of 
Tacoma,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  city  of  Tacoma  under  the  provisions  of 
section  7771,  Rem.  A  Bal.  Code,  to  condemn 
for  street  purposes  certain  property  lying 
in  what  Is  known  as  Carroll  &  Hannali's  ad- 
dition to  Tacoma,  and  abutting  upon  what  la 
commonly  known  as  the  flume  line  right  of 
way,  and  also  to  condemn  the  interest,  If 
any,  of  all  persons  claiming  any  of  the  land 
lying  withiu  the  right  of  way.  The  appel- 
lants and  some  40  other  persons  were  named 
as  defendants.  The  property  sought  to  be 
condemned  was  described  In  the  petition. 
The  parties  Interested  appeared  In  the  ac- 
tion, and  the  court  made  an  adjudication  of 
public  necessity.  Thereafter  the  appellants 
made  a  claim  of  ownership  to  certain  tracts 
lying  within  the  line  of  the  right  of  way, 
claiming  that  they  were  the  owners  thereof 
by  adverse  possession.  The  court  proceeded 
to  hear  evidence  for  and  against  the  claim 
of  tlie  appellants,  and  concluded  Uiat  they 


had  no  title  to  any  portion  of  said  lots  lying 
within  the  boundaries  of  the  line  of  said 
right  of  way,  and  afterwards  called  a  jury 
to  assess  the  damages  to  property  taken  with- 
out the  line  of  the  right  of  way.  Verdicts 
were  returned  in  favor  of  several  of  the  de- 
fendants In  the  action,  but  no  damages  were 
returned  In  favor  of  the  appellants.  A  judg- 
ment was  entered  accordingly,  and  the  ap- 
pellants have  appealed  from  that  judgment. 

The  principal  assignments  of  error  are  to 
the  eflPect:  First,  that  the  court  erred  in  en- 
tering a  decree  quieting  title  of  right  of  way 
In  the  dty,  and  In  refusing  a  motion  to  dis- 
miss the  action  as  to  the  appellants;  and, 
second,  in  finding  that  the  several  appellants 
had  not  acquired  title  by  adverse  possession. 

[1]  It  aiders  from  the  record  that  in  the 
year  1884,  JuUa  A.  McCarver  and  others 
were  the  owners  of  a  certain  tract  of  land 
in  Pierce  county.  On  September  22,  1884, 
the  owners  conveyed  by  deed  to  the  Tacoma 
Light  &  Water  Company  a  strip  of  land 
66  feet  in  width  across  that  tract  of  land. 
Immediately  after  the  execution  of  this  deed, 
the  Tacoma  Light  St  Water  Company  took 
possession  of  this  strip  of  land  and  con- 
structed a  water  flnme  thereon  for  the  pur- 
pose of  supplying  the  city  of  Tacoma  with 
water.  This  flume  was  completed  in  the 
year  1885,  and  was  thereafter  used  for  car- 
rying water  to  the  inhabitants  of  the  city 
of  Tacoma.  The  deed  of  S^tember  22d 
made  by  McCarver  and  others  to  the  Tacoma 
Light  St  Water  Company  was  not  filed  for 
record  until  October  80,  1888.  In  the  year 
1888,  prior  to  the  recording  of  the  deed  to  the 
Tacoma  Light  &  Water  Company.-  Thomas 
Carroll  and  D.  B.  Hannah  acquired  title  to 
the  tract  of  land  through  which  the  right 
of  way  of  the  Tacoma  Light  &  Water  Com- 
pany ran.  They  thereafter  proceeded  to  plat 
the  entire  tract  Into  lots  and  block.  Including 
the  66  feet  of  right  of  way  belonging  to  the 
Tacoma  Light  &  Water  Company.  This  tract 
was  designated  as  Carroll  &  Hannah's  ad- 
dition. In  the  dedication,  the  right  of  way 
of  the  Tacoma  Light  &  Water  Company  was 
excepted.  This  plat  was  thereupon  filed  for 
record  In  Pierce  county.  Thereafter  lots 
were  sold  In  this  addition  to  dilTerent  people. 
In  most  of  the  deeds  there  was  an  exception 
of  the  right  of  way  of  the  Tacoma  Light  & 
Water  Company.  In  the  year  1893,  the  Ta- 
coma Light  &  Water  Company  conveyed  Its 
water  system  to  the  city  of  Tacoma,  Includ- 
ing the  right  of  way  above  named.  At  the 
time  of  the  conveyance  the  city  Immediately 
took  possession  of  the  property,  and  has  con- 
tinuously occupied  the  same  for  the  purpose 
of  supplying  water  to  the  Inhabitants  of  the 
city.  Some  time  after  the  acquisition  by  the 
city  it  laid  a  wooden  stave  pipe  underground 
along  its  right  of  way,  into  which  water  was 
turned,  and  the  old  flume  line  was  discarded. 
The  purchasers  of  lots  in  this  addition, 
some  of  which  were  lying  within  the  right  of 
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way,  fenced  and  occupied  certain  portions 
of  Uie  rig^t  of  way.  Tike  appelUmta,  wben 
they  appeared  in  the  condemnation  action, 
claimed  title  to  a  portion  of  the  right  of 
way  by  reason  of  having  occupied  the  same 
for  a  period  beyond  the  statute,  and  when 
this  claim  was  made  they  asked  that  the  case 
be  dismissed  as  to  them.  The  court  denied 
this  request,  and  proceeded  to  hear  evi- 
dence upon  the  question  whether  or  not 
the  defendants  were  the  owners  of  the  lands 
occupied  by  them  upon  the  right  of  way 
by  reason  of  adverse  possession.  After  hear- 
ing the  evidence,  he  concluded  as  herein- 
fore  stated  and  entered  a  Judgm^t  quiet- 
ing the  title  as  against  the  appellants. 

It  is  argued  by  the  appellants  that  the 
court  erred  In  refusing  to  dismiss  as  to  them 
when  they  made  th^  claim  of  ownership  by 
reason  of  adverse  possession,  and  that  there 
was  no  authority  in  law  for  the  court  to  ad- 
judge that  they  had  no  interest  In  the  prop- 
erty claimed  by  them,  and  that  an  action 
should  have  been  brought  to  quiet  title,  or  in 
ejectment.  In  the  petition  for  condemnation 
filed  by  the  city  under  an  ordinance  providing 
therefor,  It  was  alleged  that  these  appellants 
owned  certain  lots  not  within  the  said  flame 
line  right  of  way,  and  claimed  an  interest 
within  the  rii^t  of  way.  It  was  sought  to 
condemn  all  the  rights  which  were  held, 
claimed,  or  occupied  by  any  person  or  cor- 
poration. These  appellants  upon  the  trlai 
claimed  certain  lands  within  the  right  of 
way  by  reason  of  adverse  possession.  We 
think  the  court  was  authorized  to  try  these 
claims  as  between  the  condemnor  and  the  de- 
fendants, and  to  settle  the  same  in  the  ccm- 
demnation  proceeding.  It  is  no  doubt  true,  as 
argued  by  counsel,  that  it  will  be  assumed 
that  persons  against  whom  a  condemna- 
tion is  brought  are  the  owners,  or  claim  to 
be  the  owners,  or  claim  some  interest  in  the 
land  sought  to  be  condenmed ;  and  It  is  prop- 
er for  the  court  to  determine  what  interest 
they  have  in  such  lands  in  order  to  determine 
the  question  of  damages  to  which  they  are  en- 
titled. If  they  are  not  the  owners  of  the 
land  and  have  no  interest  therein,  of  course 
no  damages  can  be  awarded  in  their  favor. 
It  would  be  absurd  to  hold  in  a  condemnation 
action,  where  a  party  claims  an  interest  in 
the  land  sought  to  be  condemned,  that  such 
party  should  be  dismissed  from  the  condem- 
nation action  In  order  to  determine  that 
qu^tlon  In  an  Independent  proceeding  In  the 
same  court.  This  court  has  said  In  the  case 
of  Bellingham  B.  ft  B.  O.  Bd.  Co.  v.  Strand, 
14  Wash.  144,  44  Pac.  140,  46  Pac.  238: 

"The  questloD  of  title  was  preliminary  to  the 
submission  to  the  Jury,  and  that  issue  should 
have  been  made  and  determined  by  tiie  court 
prior  to  the  submission  of  the  qoesaon  of  dam- 
ages." 

We  think  that  is  a  senslUe  and  sound  rale. 
It  was  shows  in  this  case  that  it  was  neces- 
sary tor  the       to  occupy  this  right  at  way 


as  a  dty  street  These  awdlants  were 
dalming  an  interest  in  this  right  (tf  way  by 
reason  of  adverse  possession.  HhB  legal  ti- 
tle was  in  tbe  city.  If  their  claim  was  valid, 
diey  were  oititled  to  the  value  (tf  the  land 
taken.  If  tta^  claim  was  invalid  and  tbey 
had  no  Interest  tta^  wore  entitled  to  nothing. 
We  think  the  ooort  propaly  determined  that 
question,  and  properly  refused  to  dismiss  the 
appellants  flKMn  the  oonttonnatlon  proceeding. 

[XI  It  is  next  a^ed  by  the  appellants 
that  the  ooort  nred  in  ntaalx^  to  find  that 
tbe  appellants  bad  been  in  tbe  opsn,  ezdnr 
slve,  and  nottslons  adverse  possesslm  of  the 
parcels  claimed  by  them  respectively  within 
the  flft-foot  strip  of  land  since  tbe  year  1889 
under  a  Just  claim  of  rigbt  and  color  of  tltte:. 
This  was  a  pare  question  of  fact  Tbo  evi- 
dence undoubtedly  shows  that  some  of  these 
appellants  bad  occnpted  a  portion  of  tbSa 
right  of  way  for  a  number  of  years.  But 
the  evidence  conclusively  shows  that  tbe 
dty  and  Its  grantors  have,  during  all  tb» 
time,  been  In  the  possession  ot  the  strip  of 
land.  We  think  the  weight  of  the  evidence 
is  to  the  effect  that  there  was  no  adverse 
claim  or  holding  on  the  part  of  these  appel- 
lants.  Their  holding,  we  think,  was  entirely 
permissive,  and  was  not  an  exclosive  claim  of 
right  We  are  satisfied  that  the  court  found 
properly  upon  this  question. 

The  question  of  the  right  of  these  appel- 
lants to  hold  adversely  against  the  is 
discussed  at  length  In  the  briefs  of  the  ap- 
pellants and  the  re8p<Hident  It  is  claimed 
by  the  appellante  that  this  right  of  way  Is 
held  In  a  proprietary  capacity  by  the  idtj, 
and  is  therefore  subject  to  be  defeated  by 
adverse  possession,  while  counsel  for  the  dty 
contend  that  the  property  Is  devoted,  and  bas 
been  devoted  to  a  pabU(i  use,  and  is  therefore 
nob  subject  to  adverse  possession.  In  view 
of  the  fact  that  the  court  has  found  upon  the 
evidence  that  there  was  no  adverse  holding, 
we  deem  It  nnnecessary  to  discuss  that  ques- 
tion. 

We  find  no  error,  and  the  Judgmwt  of  0» 
trial  court  is  therefore  affirmed. 

OBOW.  G.  J.,  and  UAIN,  BLUS,  and  FUIr 
LBRTON.  J  J.,  ooncnr. 


PUGBT  SOUND  STATE  BANK  t.  GALLDO- 
GI  et  aL    (No.  11721.) 

(Suprane  Court  of  Washington.    Dec.  11, 
1914.) 

1,  MumOIPAL  COSPOBATIORS  (|  847*)— COH- 
TSAOTS  FOB  iMFBOVElOGnTB  —  IjZABlUTT  OV 
SUBBTT  OT  CoifiaAOTOn— "SUPFLT.** 

Where  a  dty  contractor  agreeing  to  pay  all 
debts,  dues,  and  demands  incurred  Id  the  per- 
formanee  of  the  woric,  gave  a  sure^  company's 
bond-  condldoned  as  required  by  Bern.  & 
Code,  I  1150,  on  feithful  oerformance  of  the 
contract  and  on  payment  or  laborers,  mechan- 
ics, subcontractors,  and  materialmen,  and  all 
persons  supplying  the  contractor  or  subcontrae- 
tors  with  provisions  and  supplies  for  the  car> 
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rybig  on  of  tbe  work  and  an  debts  Incnrred  In 
tlie  perfonnance  of  the  work,  the  luret;  waa 
liable  for  money  loaned  to  the  contractor  and 
used  by  him  in  the  payment  of  laborers  and 
for  materials,  though  it  be  sssumed  that  the 
word  "snppUes"  does  not  inclade  money. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
C^wrationa.  Cent.  Dig.  |g  876^  877 ;  Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Serisa,  Supply.] 

2.  MuniciPAi.  OospouTioNB  (I  847*)— Gon- 

TSACT8— BOITDB  OW  COKTBAOTOBB— LLaBUJTT 
OV  SUKBTT. 

A  bank  fllinf  a  claim  wtdt  a  city  materially 
in  DTCBSB  of  the  amount  loaned  to  a  contractor 

of  the  city  actually  used  in  the  performance  of 
the  work  is  not  thereby  deprived  of  its  right  to 
recover  on  the  contractor's  bond  condiuoned 
on  the  payment  of  all  debts  contracted  in  the 
performance  of.  the  work,  where  there  was  no 
actual  fraud  on  the  part  of  the  bank  and  where 
the  fact  that  the  claim  filed  was  exceasiTe  did 
not  result  in  any  prejudice  to  the  surety. 

[Ed.  Note.— For  other  caaea,  see  Municipal 
Corporations,  Cent  Dig.  i|  870.  877;  Dec  Dig. 
I  347.*] 

3.  Hi7niaxpai.  Cobpo&uions  a  847*>-Con- 
TBAon  TOB  iHPBOTKifsinB—BoHH— Bight 
or  AonoH. 

A  right  of  action  on  a  city  contractor's 
bond  conditioned  as  required  by  Rem.  &  BaL 
Code,  S  1159,  on  his  faithful  performance  of  the 
contract  and  the  payment  of  debts  incurred  in 
the  performance  of  the  work,  ii  not  limited  to 
the  dty,  but  any  beiwficiary  thereunder  may 
recover  thereon. 

[Ed.  Note.— For  other  caaes,  see  MnnMpal 
Corporations,  Cent  Die  f|  876,  877;  Dee.  ZMc 
i  347.*] 

4.  Principal  ahd  Stmrrr  (|  118*)  —  Dis- 
CHAXOn  —  Appucaxior  OW  PATUBiras  — 
BiOHT  or  Cbcditob. 

Where  a  city  contractor  borrowing  money 
from  a  bank  to  enable  it  to  perform  its  con- 
tract for  an  improvement  paid  money  to  the 
bank  without  directing  ita  application,  the  bank 
could  apply  it  on  any  particular  part  of  the 
contractor's  indebtedness  not  secured  by  a  bond 
^ren  and  conditioned  as  required  by  Bem.  & 
Bat  Code,  i  1160,  and  reeorar  on  the  bond. 

[Ed.  Notfc— For  other  eases,  see  Prindml  and 
Snre^.  Cent  Dig.  ||  286-201;  Dec.  Dig.  i 
U8.*T 

6.  MUHIOIPAX.  COKPOBATIOnS  (t  347*)— CON- 
TRACTB  FOB  IMFBOTBMBMTB— LlABIUTT  Of 
SURETT  OT  CONTBACTOB. 

Where  a  city  contractor  giving  a  bond  con- 
ditioned on  his  payment  of  all  debts  incurred 
in  the  performance  of  the  work  borrowed  money 
from  a  bank  for  the  payment  of  laborers  and 
for  materials  in  the  performance  of  the  work 
and  gave  notes  therefor  calling  for  8  per  cent, 
biterest,  the  bank  suing  on  the  bond  for  the 
amount  of  the  notes  could  recover  8  per  cent. 
Interest  from  the  date  of  the  filing  of  the  claims 
with  the  city. 

[Ed.  Note.— Fw  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  H  876,  877;  Dec.  Dig. 
I  847.*] 

0.  PBINCIPAL  and  SUBBTT  (|  112*)  —  Dis- 

OHABQB— Application  ov  Pathentb. 

The  lig^t  of  a  bank  loaning  money  to  a 
dty  contractor  giving  a  bond  conditioned  on  his 
payment  of  debte  incurred  in  the  performance 
of  the  work  to  recover  on  the  bond  is  not  Im- 
paired by  assignmmt  by  the  contractor  to  the 
bank  of  m<mey  due  trim  tlie  city  under  the 


eoBtraet  whera  the  asalgnmait  was  mada  only 
aa  security. 

[Ed.  Notfti— For  other  cases,  see  Prlndoal 
and  Surety,  Cent  Dig.  t|  226-234;  Dec  Dig. 
f  112.*] 

7.  Abatement  and  Revival  (|  12*)— Anotu- 
EB  AoTXON  Pendino— Action  in  Fedbbal 

COTJBT. 

A  pending  suit  in  equity  in  a  federal  court 
by  a  surety  on  a  city  contractor's  bond  for  an 
adjustment  of  ite  claim  on  the  fund  in  the 
hands  of  the  city  end  aa  between -it  and  credi- 
tors and  claimants  andnst  the  fund  does  not 
bar  an  action  In  a  state  court  by  a  creditor  of 
the  contractor  for  a  personal  judgment  on  the 
bond. 

[Bd.  Note.— For  other  casM,  see  Abatement 
and  Bevival.  Cent  Die  H  C^lf  M,  W,  88; 
Doc.  Dig.  ri2.*]  .  — »  ™. 

Bn  Banc.  Appeal  from  Superior  Court, 
Pierce  Oooncy ;  W.  O.  Chapman,  Judge. 

Action  by  the  Paget  Sound  State  Bank 
against  John  Oallvodi  and  anotber.  From  a 
Judgment  Cor  plalntfC  defoidantB  weal. 
Afflrmed. 

John  W.  BobertB  and  Oea  L.  Splrk,  both 
of  SeetQe,  for  a^Kllants.  Walter  M.  Harrer 
and  Donworth  A  Todd,  an  of  Seattle^  tat 

respondent 

FABEBB,  J.  The  plalntlfl  bank  seeka  re- 
covery from  the  defendants  npon  three  bonds 
execated  the  defendant  Gallncd  as  prin- 
cipal and  the  defendant  surety  company  as 
surety,  to  secure  debts  Incnrred  br  GaUucd 
in  the  p6rfi>rmance  of  the  work  of  three  con- 
tracts entered  Into  between  him  and  the 
dty  of  Tacoma  for  the  constrDCtion  of  ttiree 
local  Improrements  for  the  dty.  Tha  Ixnids 
were  executed  in  compliance  with  the  act  of 
1909,  entitled  ''An  act  requtrlng  bonds  fron 
contractors  contracting  to  do  public  work, 
condithmed  to  pay  laborers,  medumica,  ma- 
terialmen and  others."  Ism  of  1909,  p. 
716;  Bem.  A  Bal.  Oode^  H  11B9-116L  How- 
ever, as  we  proceed.  It  may  appear  that  the 
bonds,  In  term^  secure  debts  incurred  in  the 
perfoimance  of  the  voA  whldi  possibly 
were  not,  by  the  strict  terms  of  the  Btatate, 
required  to  be  secored.  The  bank  rests  its 
right  of  recovery  £com  the  snrety  company 
principally  np<ni  the  theory  that  it  loaned 
money  to  Oallncd  for  the  purpose  of,  and 
which  was  actually  need  In,  paying  for  la- 
bor performed  upon,  and  material  used  In, 
the  constmqtlon  of  inntrovements,  and  that 
it  ther^  became  one  of  the  dass  of  persons 
for  the  benefit  of  whom  the  bonds  were 
given.  Trial  was  had  before  the  court,  a 
Jury  being  waived,  ^rtdch  resulted  In  judg- 
ment in  tavw  of  the  bank  and  against  boUi 
GaUucd  and  the  surety  company  upon  each 
of  the  three  bonds,  from  which  judgment  the 
surety  company  has  appealed. 

In  March,  1912,  Gallucd  entered  upon  ne- 
gotiations with  the  officers  of  the  bank,  re- 
sulting soon  thereafter  in  an  understanding 
between  them  that  the  bank  would  loan  to 
him  from  time  to  time  such  sums  as  would 
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be  required  by  him  to  pay  debts  incurred  in 
the  construction  of  local  ImproTements  for 
the  city  of  Tacoma  ittider  certain  contracts 
which  It  was  contemplated  might  be  awarded 
to  him  by  the  city.  At  the  time,  be  was  not 
a  customer  or  deposdtor  of  the  bank.  Soon 
thereafter,  on  March  27,  1912,  Gallucci  de- 
posited of  his  own  moneys  In  the  bank  the 
snm  of  ¥680,  and  on  the  same  day  was  glren 
an  additional  credit  by  the  bank  of  f 690,  the 
proceeds  of  a  loan  that  day  made  to  blm  by 
the  bank,  in  compliance  with  their  under- 
standing. Thereafter,  from  time  to  time,  np 
until  November  10,  1912,  many  other  loans 
were  made  to  Oallucci  by  the  bank,  aegre* 
gating  the  sum  of  |32,000,  upon  which  In- 
debtedness there  was  paid  by  GalluccL  to  the 
bank  $10,863.51.  We  think  the  evidenoe 
warrants  tbe  conclusion  that  the  $680  de- 
posited by  Gallucci  on  March  27, 1912,  at  the 
beginning  of  his  relations  with  the  bank,  was 
the-  only  money  or  credit  he  ever  had  in  the 
bank  aside  from  the  credits  he  had  therein 
which  were  the  proceeds  of  loans  made  to 
him  by  the  bank.  In  pursuance  of  their  under- 
standing which  we  have  noticed.  Gallucci 
was  awarded  and  entered  Into  several  con- 
tracts for  the  construction  of  local  improve- 
ments for  the  city,  among  which  were  the 
following :  District  No.  1101,  for  ?23,000  on 
April  1,  1912.  District  No.  840,  for  ?4,6G4 
on  July  18,  1912.  District  No.  842,  for  $1,540 
on  September  4,  1912.  Each  of  these  con- 
tracts contains,  among  other  stipulations,  the 
following : 

"That  the  party  of  the  second  part  [Gallucci] 
*  *  *  will  pay  ail  just  debts,  dues  and  de- 
mands Incurred  In  the  performance  of  said 
work." 

This  stipulation,  we  note,  is  tmquallfled  by 
any  other  language  of  the  contract  At  the 
respective  times  of  entering  Into  these  con- 
tracts, there  was  entered  Into  and  delivered 
to  the  dty  by  Gallucci,  as  principal,  and  the 
surety  company,  as  surety,  the  three  bonds 
here  sued  upon,  eadi  being  In  the  amount  of 
the  contract  with  which  it  was  given,  con- 
ditioned for  the  faithful  performance  of  the 
contract,  and  also  that  Gallucci — 

"shall  faithfully  perform  all  of  the  provisions 
of  said  contract  Id  the  mnnner  and  within  the 
time  therein  set  forth,  and  shall  pay  all  la- 
borers, mechanics,  subcontractors  and  material- 
men, and  all  persons  who  ihall  supply  said 
principal  or  suDcontractora  with  prariuonB  and 
supplies  for  the  carrying  on  of  said  work,  all 
just  debts,  dues  and  demands  Incurred  In  the 
performance  of  toid  work." 

This  quoted  condition  of  the  bond  is.  In 
substance,  the  condition  reauired  by  section 
1  of  the  act  of  1900,  Bern,  ft  Bal.  Code,  | 
1158.  Within  30  days  after  the  completion 
of  each  of  these  contracts,  the  bank  filed 
with  the  tity  council  notices  of  its  claims 
against  -these  several  btmds  for  the  claimed 
balance  due  It  upon  the  loans  theretofore 
'  made  to  Oallucci  for  the  purpose  of  paying 
debts  incurred  in  the  construction  of  the 
improv^ents;  these  notices  beii^  at  pre- 


scribed by  the  law  of  1909  as  a  preratoMte 
to  the  prosecution  of  an  acUon  upon  the 
bonds  by  the  bank  against  the  surety  com- 
pany. Bern,  ft  Bal.  Code,  S  1161.  Thereafter 
this  action  was  commenced ;  the  bank  claim- 
ing the  amount  due  upon  each  bond  by  a  sep- 
arate cause  of  actlonl  The  trial  court  found, 
in  substance,  that  the  money  loaned  br 
the  bank  to  Gallucd  from  time  to  time  was 
so  loaned  to  Gallucci  tor  the  purpose  and 
with  the  understanding  that  it  would  be 
used  in  paying  hla  debts  incurred  in  the  coa- 
stroction  of  the  improvemeaits  for  the  dty, 
and  that  the  mon^  so  loaned  was  paid  oat 
for  labor  performed  upon,  and  material  used 
In,  the  construction  of  the  several  improve- 
meuta  here  Involved  to  the  extoit  fdllow- 
lug: 

Tot  labor  performed  apon,  and  ma- 
terial used  in,  the  Improvement  in 
district  No.  1101   $15,787  46 

For  labor  performed  upon  the  im- 
provement in  district  No.  840. . . .     1^71  75 

For  labor  performed  upon  the*  im- 
provement in  district  Ko.  842. . . .        157  75 

To  the  total  of  those  amounts,  the 
court  added  Interest  at  8%  per  an- 
num from  the  dates  of  the  filing 
of  the  banl^B  claims  with  the  <nty, 
amounting  to.   14-08  2S 


And  rendered  judgment  against  Gal- 
lucci and  the  surety  company  in 
the  total  sum  of  $13.4;^  24 

Other  facts  will  be  noticed  as  may  become 
necessary  In  our  discussion  of  appellants* 
several  contentions. 

[1]  It  Is  contended  by  counsel  for  the  sure- 
ty company  that  It  Is,  in  no  event,  liable 
upon  Its  bonds  to  the  bank  for  money  loaned 
to  Gallucci  to  pay  debts  Incurred  by  him  In 
the  construction  of  the  Improvements,  be- 
cause such  indebtedness  Is  not  Included  with- 
in the  words  of  the  bond  or  contract,  "all 
Just  debts,  dues  and  demands  Incurred  In  the 
performance  of  said  work,"  though  such  in- 
debtedness may  have  been  incurred  and  ac- 
tually used  for  the  express  purpose  of  pay- 
ing for  labor  performed  upon,  and  material 
used  in,  the  construction  of  the  Improve- 
ments. The  real  problem  la:  Does  the  lan- 
guage of  the  bonds  and  contracts  render  the 
surety  company  liable  to  the  bauk  upon  its 
bonds ;  that  Is,  was  the  debt  due  from  Gal- 
lucd to  the  bank  "Incurred  in  the  performance 
of  said  work"  ?  If  the  solution  of  this  prob- 
lem rested  alone  upon  the  language  of  the 
bond  and  statute,  there  wxnild  be  fair  ground 
upon  which  to  rest  the  argument  that  the 
words  "all  Just  debts,  dues  and  demands  in- 
curred in  the  performance  of  the  work,"  not 
being  preceded  by  the  conjunctive  "and," 
related  to  debts,  dues,  and  demands  Incurred 
and  payable  from  Gallucci  to  the  persons 
specdfically  nam^  therein,  to  wit,  "laborers." 
"mechanics,"  "subcontractors,"  "material- 
man," and  persons  fnmlsblng  *^BuppIle8  tot 
carrying  on  of  said  work."  We  will  assume, 
tor  argumrats  sake,  that  the  word  "sup- 
plies," aa  there  used,doeB  not  indnde  moo- 
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tST'    It  will  be  noticed,  howerer,  Oiat  thef 
bonds  not  od\j  seen  re  these  things  In  the 
language  of  the  statute,  bnt  tbe  bonds  aie ' 
also  conditioned  that  GaUucd  "shall  faith- 1 
fnlly^  perform  all  of  the  prorlslons  of  said, 
contract';  and  that  one  of  the  provlslonB  of  | 
the  contracts  Is  that  he  "wUl  pay  all  jnst  j 
debts,  dues  and  demands  Incurred  In  the 
performance  of  Bald  work,"  which  provision 
is  nnquallfiecl  by  any  other  language  of  the 
contracts.   We  cannot  escape  the  conclusltm 
that  this  provision  of  the  contracts  includes 
debts  Incurred  by  GaUucd  of  the  nature 
here  involved;  that  Is,  that  he  Incurred  such 
debts  to  the  bank  "In  the  performance  of 
said  work,"  though  this  condusttHi  might 
not  be  correct  were  the  bank's  rights  rest- 
ed alone  npon  the  language  of  the  bonds 
and  statute. 

Our  attention  has  been  directed  by  counsel 
to  several  decisions,  for  the  most  part  in- 
volving statutory  liens  and  the  question  of 
what  are  llenable  items  under  snch  lien  stat- 
utes ;  invoking,  by  way  of  analogy,  the  prin- 
ciple that  under  lien  taws  generally,  and  | 
eepedally  noder  our  own,  llenable  Items  are  | 
held  to  be  only  those  things  going  into  and 
becoming  a  part  of  the  phy^cal  structure,  or 
labor  actually  performed  upon  the  structure, 
which,  as  we  have  noticed  In  some  of  our 
former  decisions,  does.  In  a  sense,  go  into  the 
structure.  This  principle,  however,  as  we 
pointed  ont  in  National  Surety  Co.  v.  Brat- 
nober  Lumber -Co.,  6T  Wash.  601,  122  Pac. 
837,  results  from  the  language  of  the  lien 
statute,  which  prescribes,  in  substance,  what 
are  llenable  Items.  We  also  noticed  In  that 
dedsloo  tbat  the  statute  under  which  these 
bonds  were  glvai  did  not  refer  us  to  the  Hen 
statute  for  the  determination  of  what  claims 
are  contemplated  to  be  secured  by  the  re- 
quired bond  as  the  former  law  requiring 
bonds  from  contractors  constructing  public 
work  did,  but  that  this  law,  by  its  own 
terms,  prescribes  what  items  are  contemplat- 
ed as  being  secured  by  bonds  given  in  pur-_ 
snance  thereof.  Following  this  same  line  of' 
thought,  it  Is  to  be  here  noted  that  the  pro- 
vision of  these  contracts  above  quoted,  which 
is  also  secured  by  the  bonds  here  in  qu^tlon, 
carries  us  still  farther  away  from  the  Hen 
law  provisions.  Jost  as  this  law  is  to  be 
looked  to  Instead  of  the  Hen  law  to  deter- 
mine what  debts  are  contemplated  to  be  se- 
cured by  the  bond,  so  are  we  here  to  look  to 
all  of  the  provisions  of  these  contracts  which 
are  secured  by  the  bonds,  rather  than  to  the 
statute  and  the  bonds  alone  to  determine 
what  debts,  dues,  and  demands  are,  In  fact, 
secured  by  these  bonds.  In  this  way,  we 
reach  the  ultimate  problem  In  this  branch 
of  the  case,  which  is:  Are  the  debts  incurred 
by  Galluccl  to  the  bank  within  the  meaning 
of  the  phrase  "will  pay  all  debts,  dues  and 
demands  Incurred  in  the  performance  of  said 
work,"  as  that  expression  la  unqnallfledly 
used  In  the  ctHitracts?  Counsel  invoke  the 


rules  of  strict  C(Miatnictlon  applicable  to  Hen 
statutes,  insisting  that  such  rules  are  appli- 
cable by  analogy  in  Ihvor  of  the  surety  com- 
pany In  this  case.  While  the  decisions  do. 
In  a  measure,  seon  to  reo^niae  an  anal<«y 
between  Mm  laws  and  laws  of  this  nature, 
and  regard  such  laws  as  being.  In  a  sense. 
In  Uen  of  Uen  laws,  yet  we  must  remember 
that  the  right  of  the  bank  in  this  case  does 
not  rest  alone  upon  the  statute,  bnt  that 
It  rests  primarily  npon  contract  Indeed, 
the  bank's  right  would  be  contractual  even 
though  tiBCTfl  were  nothing  before  us  by 
which  to  m^snre  the  surety  company's  obli- 
gation to  the  bank  other  than  the  language 
of  the  bonds,  althoagb  that  is  the  language 
of  the  statute.  The  bonds  are  no  less  contracts 
because  they  happen  to  be  entered  into  In 
pursuance  of  the  statnte.  The  obligation 
therefore  resting  upon  the  surety  company  1$, 
in  Its  last  analysis,  a  contractual  obUgatlon 
voluntarily  assumed  by  that  company.  And 
since  that  company,  as  the  record  here  shows, 
Is  engaged  in  the  surety  business,  we  must 
assume  that  It  voliAitarlly  entered  into  this 
contractual  obligation  In  consideration  of  the 
usual  premiums  paid  to  It  therefor.  We 
think,  therefore,  we  are  not  restricted  in  our 
view  of  the  surety  company's  obligation  by 
any  rule  of  strict  construction  applicable  to 
lien  laws,  nor  to  any  rule  of  strict  construc- 
tion favoring  sureties. 

The  decisions  of  the  courfo  to  which  our 
attention  has  been  directed  are  of  but  slight 
aid  to  the  solution  of  the  real  question  here 
involved.  Indeed,  we  know  of  no  decision 
which  Is  directly  In  point.  We  will,  however, 
notice  some  which  may  be  regarded  as  hav- 
ing some  slight  bearing  npon  the  question 
presented.  In  Strickland  v.  Stiles,  107  6a.  308, 
33  S.  E.  85,  there  was  involved  a  contract 
Hen  given  by  a  tenant  to  his  landlord  upon 
the  crop  to  be  produced  upon  tbe  land,  to  se- 
cure the  landlord  "for  supplies  furnished  and 
to  be  furnished  to  me  by  said  landlord  or  as- 
sign to  make  my  crops  the  present  year." 
Among  the  Items  claimed  to  have  been  fur- 
nished in  pursusnce  of  this  contract  by  the 
landlord  was  money.  This  was  held  to  be 
"supplies"  within  the  meaning  of  the  lien 
contract.  This  decision,  it  seems  to  us,  comes 
the  nearest  being  in  point,  in  our  present  In- 
quiry, of  any  decision  to  which  our  atten- 
tion has  been  called.  Yet  It  may  be  regard- 
ed as  distinguishable  from  the  present  case, 
in  view  of  the  fact  that  the  question  arose 
between  the  tenant  and  the  landlord's  as- 
signee of  the  contract ;  the  principle  Involved 
being  the  same  as  if  the  controversy  had  been 
between  the  original  parties  to  the  contract. 
The  contract  was  not  made  for  the  benefit  of 
those  who  were,  at  the  time  of  its  making, 
strangers  to  It.  The  problem  was  also  nar- 
rowed to  the  one  question  of  whether  the 
word  "siQiplles"  meant  money.  We  are  not 
here  called  upon  to  determine  whether  money 
loaned  la  "suppHes."  hut  whether  ta  not  it 
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Is  a  debt  ittcarred  In  tiie  penCormaiKe  of  the 
WOTk.  Tbat  case,  howerer,  deiUB  wiOi  a  con- 
tnotnal  obligation  as  tbe  preient  case  does, 
and  not  with  a  statutotgr  lien  right 

In  Cadenasso  t.  Antonelle,  127  Gal.  882,  SB 
Pac.  765,  there  was  Involved  a  contractor's 
bond  secnrlng  payment  to  "all  persons  who 
perform  labor  or  fnmlBh  materials  for  13ie 
parties  of  the  second  part  in  said  contract," 
and  It  was  held  tbat  a  loan  of  moner  to  psj 
for  material  so  famished  was  not  seenred 
by  the  bond.  Tbe  brad  there  InTolTOd,  bow- 
ever,  did  not  contain  any  provlBtm  relatlTe 
to  debts  incttrred  In  tiie  perftmnanoe  of  tlie 
work. 

In  Smith  T.  Bowman,  82  Utah,  83,  88 
Paa  687, 8  L.  B.  A.  <N.  S.)  888,  there  was  In^ 
Tolved  the  obllgatlra  of  saretlee  upon  a  con- 
tractor's bond  in  cennectlon  wlUi  a  oontract 
upon  pabUc  work,  cradltloned  that  the  ora- 
tractors  "shall  duly  and  promptly  pay  and 
discharge  all  Indebtedness  tbat  may  be  In- 
curred *  *  *  In  carrying  out  the  sdld  con- 
tract, and  complete  the  sam^  tcee  of  ail  me- 
chanics* liens,"  followed  by  the  provision: 

"This  bond  Is  made  for  the  use  and  benefit 
of  all  peraooi  who  may  become  entitled  to  Uens 
under  the  said  contract,  according  to  the  pro- 
visions of  law  in  such  cases  made  and  provid- 
ed." 

This  bond  was  held  not  to  secure  those 
famisblng  material  for  the  bnllding.  since  it 
Involved  the  construction  of  a  public  building 
against  which  no  liens  conid  be  asserted;  It 
being  held  that  the  language  of  the  bond 
was  therefore  inoperative  to  protect  any  such 
claimants.  A  note  to  this  decision  in  8  K 
B.  A.  (N.  S.)  889,  indicates  that  this  holding 
Is  in  harmony  with  the  prevailing  views  of 
other  courts. 

The  following  decisions,  relied  upon  by 
counsel  for  appellant,  holding  In  effect  that 
money  loaned  to  pay  for  "labor,"  "materials," 
"supplies,"  and  "articles  of  necessity,"  will 
not  be  regarded  as  being  within  the  meaning 
of  any  of  these  enumerated  things;  all  have 
to  do  with  statutory  lien  rights  and  do  not 
Involve  any  question  of  contractual  obliga- 
tions: Qodeffroy  t.  Caldwell,  2  CaL  488,  56 
Am.  Dee.  360;  Shaw  v.  Grant,  13  La.  Ann. 
B2;  Steamboat  Jamea  Battle  v.  Waring,  89 
Ala.  180;  Dart  v.  Mayhew,  60  Ga.  104;  Gay- 
lord  V.  lionghbrtd^e,  00  Tex.  078;  First  Na- 
tional Bank  V.  Campbell,  24  Tex.  Civ.  App. 
160.  68  S.  W.  628;  Williams  t.  Bradford  <N. 
J.)  21  AtL  831.  None  of  these  decisions,  as 
we  read  them,  have  to  do  wlUi  a  right  seenr- 
ed by  the  language  of  these  contracts,  which 
language  becomes  in  effect  the  conditions  of 
the  brads  sned  upon. 

Counsel  for  appellant  places  some  reliance 
upra  our  recent  decisions  in  Standard  Boiler 
Works  v.  National  Surety  Co.,  71  Wash.  28, 
127  Pae.  673,  48  L.  B  A.  <N:  B.)  162,  holding 
that  payment  for  repairs  upon  a  steam  shovel 
used  by  a  contractor  upon  public  work  was 
not  seenred  by  the  brad;  and  also  City  Be- 
tall  Lumber  Ga  r.  iHtle  Guaranty  ft  Surety 


Go^  72  Wash.  800, 130  Pac.  346,  where  It  was 
held  that  payment  fer  tlea  used  1^  a  ooo- 
tractor  in  his  tpaporary  railway  as  part  of 
his  equipment  was  not  secured  by  the  bond. 
It  la  true  that  the  boldingB  In  those  earns 
were  rested  largely  upra  the  theory  that  the 
repairs  and  the  ties  did  not  go  into,  and  be- 
come a  part  of,  tha  Improrement^  followliw 
by  analc^  tiie  mis  in  statntory  Uea  easea; 
and  tbat  the  debt  incurred  therefor  was  not 
Incarred  In  tiie  perfomianoe  of  the  wott. 
While  we  think  rncSi  Is  t2ie  rale  as  to  labor 
and  materials  fomMied,  it  doee  not  follow 
that  money  furnished  and  paid  for  labor  ac- 
tually performed  upon,  and  materials  actual- 
ly used  in,  tbe  construction,  should  not  be 
r^rded  aa  a  ddvt  incarred  In  the  perform- 
ance of  the  work  wititdn  the  meaning  of  the 
language  in  these  contracts  which  the  bonds 
were  givm  to  secure.  Counsel  for  appellant 
also  call  our  attention  to,  and  place  some  re- 
liance upon,  our  decision  in  Gate  City  Lum- 
ber Co.  V.  Town  of  Mrateeano,  60  Wash.  588, 
589,  lU  Pac.  799,  800,  where  we  said; 

"The  qnestion  then  arises :  Who  is  a  mate- 
rialman, and  what  ia  a  Just  debt  incurred  in  tiie 

fterformance  of  contract  work,  within  tbe  mean- 
ng  of  the  act  of  1909?  In  the  case  of  Fuller 
&  Co.  V.  Ryan,  44  Wash.  886,  87  Pac.  486,  we 
held  that  a  materialman  could  not  claim  a  lien 
for  material  which  was  neither  used  in  the 
building  nor  delivered  on  the  nonnd  for  use 
therein.  See,  also,  Foster  v.  Dohle,  17  Neb. 
631,  24  N.  W.  208;  Weir  v.  Barnes,  38  Neb. 
875,  57  N.  W.  760.  We  are  not  disposed  to 
place  a  broader  construction  oq  the  term  ma- 
terialman, and  jast  debts  incarred  In  the  per- 
formance of  contract  work,  under  this  statute. 
A  more  liberal  constroction  would  permit  of 
the  sroBsest  frauds  on  the  part  of  contractors, 
and  Is  not  necessary  for  the  protection  of  bona 
fide  materialmen." 

These  observations  were  made  only  with 
reference  to  the  question  of  the  extent  the 
lumber  furnished  was  used  In  the  constmc- 
tlon;  recovery  being  restricted  to  tbe  amount 
BO  used,  though  more  might  have  been  con- 
tracted for.  In  tbe  present  case,  the  trial 
conrt  took  great  pains  to  limit  the  bank's  re- 
covery against  the  surety  company  to  bo 
mucb  of  the  money  loaned  to  Oallncd  as 
coald  be  traced  in  payments  made  therefnnn 
for  labor  actually  performed  upon,  and  ma- 
terial actually  famished  and  consumed  in, 
the  consthictlra  of  the  Improvements.  We 
think  the  evidence  folly  warranted  the  trial 
ooort  in  concluding  that  ttie  money  so  loaned 
mu  so  used  to  the  extent  found  by  the  court 
We  are  of  the  opinion  Qiat,  under  the  temas 
of  these  brads  and  tiie  iwoTislras  of  tiiese 
contracts,  the  performance  of  which  the 
bonds  were  given  to  secure,  the  surety  com- 
pany was  properly  held  liable  to  the  bank 
for  so  much  of  the  money  loaned  by  the  bank 
to  Gallacd,  for  tbe  puEpose  of  paying  debta 
incarred  in  the  ™fifc<"g  of  tiie  bnprorements, 
as  was  so  used.  Hnriey-Masra  Ca  t.  Amer* 
lean  Bradlng  Co.,  79  Wash.  664, 140  Pac.  576, 
is  in  haraiony  with  this  condudon,  though 
not  directly  in  point 

[2]  It  la  contended  by  connad  for  axqpel- 
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lant  that  the  bank  ihonld  be  deailed  the  right 
to  recover  against  the  eorety  company  be- 
cause the  bank  filed  Its  dalma  with  the  dty 
In  an  amount  materially  exceeding  that 
whldi  was  due  it  upon  the  lemal  bimds. 
It  Is  true  Uiat  the  claims  so  filed  by  the  bank 
were  mnch  larger  in  amount  than  was  finally 
found  by  the  conrt  to  be  due  it  upon  the  sev- 
eral bonds.  There  is  some  reason,  under 
the  evidence,  for  belteving  that  the  bank  did 
knowingly  state  the  amounts  of  its  sev^l 
(dalms  as  being  somewhtu  larger  than  it  was 
entitled  to  as  against  the  several  bondsL  At 
the  time  of  filing  the  daims  by  the  bank, 
Gallncd  bad  failed  to  complete  his  contracts 
with  the  city  and  the  surety  company  had 
proceeded  with  their  completi<m.  The  bank 
did  not  then  have  access  to  Gallucd's  books 
or  checks  nor  was  it  in  possesion  of  other 
evidence  wfaldi  would  enable  it  to  determine 
with  any  d^ree  of  accuracy  the  amount  of 
the  moneys  loaned  by  it  to  Gallncd  that  had 
been  paid  out  for  labor  and  material  going 
into  the  Improvements;  such  payments  hav- 
ing been  made  by  checks  returned  to  Gallpcd 
by  the  bank  tiom  time  to  time.  It  seems 
qiiite  dear  to  us  that  there  was  no  actual 
fraud  on  the  part  of  the  bank  In  filing  its 
excessive  claims,  nor  did  the  fact  that  the 
claims  were  excessive  result  In  prejudice  to 
the  surety  company  In  the  least  The  bank 
was,  by  the  court,  required  to  assume  the  bur- 
den of  proof  as  to  the  amount  of  the  money 
loaned  by  It  to  Qallucd  which  went  Into  the 
cmstmction  of  each  particular  Improvement 
and  Its  award  was  limited  by  the  court  ae- 
cordingly.  Again,  we  are  reminded  that  the 
obligation  of  the  surety  company  upon  these 
bonds  la  not  statutory,  but  contractual,  and 
we  apprehend  that  the  rule  touching  exces- 
sive dalms  filed  under  mechanic's  lien  stat-, 
utes  where  the  right  rests  entirely  npon  the 
statute  ought  not  to  be  applied  with  strict- 
ness against  the  bank  In  this  case.  Stran- 
deU  V.  Moran,  49  Wash.  633,  95  Pac.  1106; 
U.  S.  Fidelity  &  Guaranty  Co.  v.  United 
States  for  the  Benefit  of  Bartiett,  231  U.  S. 
237,  34  Sup.  Gt  88,  68  L.  Ed.  200.  We  are 
of  the  opinion  that  the  right  of  the  bank  to 
recover  upon  these  bonds  Is  not  impaired  be- 
cause of  its  statemwt  of  excessive  amounts 
In  its  claims  against  the  bonds,  filed  with 
the  dty. 

[9]  Some  contention  Is  made  that  we  should 
regard  the  dty*s  right  to  recover  upon  the 
bonds  the  same  as  if  we  had  before  us  the 
bonds  only,  with  thdr  required  statutory 
conditions,  and  not  the  broader  provisions 
of  the  contracts  touching  debts  incurred  in 
the  performance  of  the  work,  which  we  have 
noticed  was  also  secured  by  the  bonds.  The 
fact,  however,  that  the  bonds  in  connection 
with  the  provisions  of  the  contracts  secured 
thereby  are  farther  reaching  than  the  strict 
statutory  conditions  of  such  bonds  we  think 
does  not  render  the  farther  reaching  condi- 
tlims  hen  involved  Incentive  or  void.  Xbe 


law  seems  to  be  well  settled  that  bcmds  ot 
this  nature  may  be  required  by,  and  given  to, 
a  pnblic  corporation  In  excess  of,  or  without 
any  statutozy  authority,  and  fbe  benefldarlee 
thereuDder  be  none  the  less  entitled  to  re- 
cover thereon.  Smith  Bowman,  32  Utah, 
38,  88  Pac.  687.  9  L.  B.  A  (N"  &)  889;  Den- 
ver T.  Hindry,  40  Colo.  42,  90  Paa  1028,  U 
L.  B.  A  (N.  &),1028.  This  very  statute  seems 
to  recognize  the  dty's  right  to  require  con- 
ditions in  the  txmd  other  than  those  oedfl- 
caUy  required  by  the  statute  Bem.  &  BaL 
Code,  I  uai. 

[4]  It  is  contended  by  coonsd  for  appel- 
lant that.  In  any  evmt,  the  surety  company 
Is  entitled  to  have  credited  upon  Its  liability 
under  the  bonds  the  sum  of  $10^63.51,  paid 
to  the  bank  upon  its  Indebtedness.  We  think 
the  answer  to  this  Is  that  when  this  sum 
was  paid  to  the  bank,  upon  Gallucd's  Indebt- 
edness, the  bank  was  not  directed  by  Gallncd 
to  apply  It  upon  any  particular  portion  of 
the  Indebtedness.  It  would  seem  tnain,  there- 
fore, that  the  bank  might  apply  It  accord- 
ing to  Its  own  pleasure.  It  was  not  required 
to  apply  It,  we  think,  upon  the  portion  of 
the  Indebtedness  which  It  was  entitled  to 
make  claim  for  against  the  bonds.  Nor  do 
we  think  the  fact  that  this  money  came  from 
the  proceeds  of  district  No.  1101  would 
change  the  bank's  rights  in  this  regard.  It 
is  practically  the  same  as  If  the  money  or 
proceeds  had  been  paid  by  the  dty  to  Gal- 
lucd  and  then  by  Gallucd  to  the  bank  npon 
his  indebtedness,  although  It  appears  that  it 
was  paid  by  the  dty  to  the  bank  upon  the 
order  or  assignment  of  Gallucd. 

[f]  The  loans  made  by  the  bank  to  Gallucd 
were  evidenced  by  promissory  notes  executed 
by  Gallucd  and  delivered  from  time  to  time 
to  the  bank,  which  notes  all  contained  a 
provision  for  8  per  cent  interest  upon  the 
sums  so  loaned.  In  rendering  the  Judgment, 
the  trial  court  awarded  Interest  td  the  bank 
upon  the  amounts  awarded  upon  the  several 
bonds  from  the  date  of  the  filing  of  the 
claim  by  the  bank  with  the  dty  against  such 
bond.  It  is  insisted  that  the  court  was  in 
error  In  allowing  this  interest  We  are  un- 
able to  agree  with  tbls  view.  The  contract 
for  interest  as  between  Gallncd  and  the  bank 
was  dearly  legal;  the  rate  not  being  usuri- 
ous. Had  Gallncd  bought  material  of  a  ma- 
terialman and  agreed  to  pay  8  per  cent  Inter- 
est on  the  purchase  price  thereof  until  paid 
for,  It  seems  to  us  that  it  could  hardly  be 
seriously  contended  that  such  interest  might 
not  be  Induded  In  a  dalm  filed  therefor 
against  the  bond.  This  ccmtract  as  to  inter- 
est upon  the  loan,  we  think,  must  be  regarded 
in  the  same  llj^t  We  conclude  that  the 
court  did  not  err  in  allqwlng  Interest  at  8 
per  cent  from  the  date  of  filing  the  claims 
with  the  dty. 

[1]  Some  contention  is  made  that  the  bank 
Is  estopped  by  the  fact  that  It  recdved  as- 
signments tnm  Gallucd  of  money  cnning 
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to  him  as  pToceeds  of  bis  ImpTOTement  con- 
tracts with  the  dty.  The  erldence  before  ns 
Is  not  very  clear  as  to  the  exact  natuie 
these  asstgnments  or  as  to  the  total  amount 
thereof.  It  seems  clear,  howerer,  that  they 
were  made  only  as  security  and  that  the  bank 
received  from  tiiat  source  only  the  $10,863.51 
we  have  already  noticed.  We  are  unable  to 
see  that  the  bank's  claim  against  the  bonds 
was  In  any  way  impaired  by  these  assign- 
ments, which  were  taken  merely  as  security. 
No  authority  has  been  dted  so  IndicatinK. 

[7]  It  is  contended  that  the  court  erred  In 
overruling  the  surety  company's  plea  in  abate- 
ment wherein  it  set  up  a  prior  action  pend- 
ing In  the  federal  court,  which,  it  claimed, 
involved  this  same  controversy.  We  think 
the  answer  to  this  contention  Is  that  the  ac- 
tion In  the  federal  court,  as  appears  by  the 
surety  company's  plea  In  this  case,  was  an 
action  In  equity  wherein  the  surety  company 
was  seeking  to  have  Its  claim  upon  the  fund 
Id  the  bands  of  the  city,  the  remaining  por- 
tion of  the  contract  price,  adjusted  as  be- 
tween it  and  the  bank  and  many  other  claim- 
ants against  that  fund — creditors  of  Gallucci. 
In  Calne  v.  Seattle  &  Northern  Railway,  12 
Wash.  596,  41  Pac.  904,  this  court  held  that 
A  proceeding  In  rem  in  a  United  States  court 
was  no  bar  to  an  action  by  the  same  plain- 
tlffs  against  the  same  defendant  in  the  state 
court  to  recover  a  personal  Judgment  upon 
the  same  cause  of  action.  This  Is  seemingly 
In  harmony  with  the  weight  of  authority. 
It  is  true,  in  the  later  case  of  State  ex  rel. 
Bank  v.  Tallman,  29  Wash.  411,  69  Pac.  1115, 
a  proceeding  In  the  federal  court,  which  was, 
in  subfitance,  a  proceeding  In  rem,  was  held 
to  be  a  bar  to  another  proceeding  in  the  state 
court  of  the  same  nature.  Another  excep- 
tion to  the  general  rule  that  an  action  in  a 
federal  court  will  not  abate  an  action  In  a 
state  court  Is  where  an  action  In  a  state 
court  has  been  removed  to  the  federal  court 
and  a  new  action  of  the  same  nature  com- 
menced In  the  state  court.  Louisville  &  Nash- 
ville R.  R.  V.  Newman,  132  Ga.  523,  64  S.  E. 
541,  26  L.  B.  A.  (N.  S.)  969.  It  Is  plain  that 
the  acdon  in  the  fedeml  court  here  sought 
to  be  set  up  In  abatement  of  this  action  Is 
an  action  in  equity,  and  In  a  measure  akin 
to  an  action  In  rem,  while  this  is  a  pure  law 
action  seeking  nothing  but  a  personal  Judg- 
ment against  the  surety  company.  We  are  of 
the  opinion  that  the  plea  in  abatement  was 
properly  overruled.  1  Cyc,  39.  See  note  in 
42  li.  R.  A.  449. 

All  other  contentions  made  by  counsel  for 
appellant  Involve  questions  of  fact.  We  have 
read  the  ^tlre  record  and  are  convinced 
therefrom  that  the  court  properly  decided 
such  questions  in  favor  of  the  bank. 

The  Judgment  is  affirmed. 

MOUNT,  MORRIS,  OOSE,  ELLIS,  and 
MAIN,  J  J.,  concur.. 


PIBBOB  COUNTY  T.  THOMPSON  et  il 
(No.  12076.) 
(Supreme  Court  of  Washington.  Dee.  8,  1B14) 

1.  Emikent  Domain  (8  71")— OoNsrmmosAL 
Pkovisionb— Dauaoes— SrmNo  oir  Bm- 

FTTS— "MUHICIPAL  OoBPORATIOH." 

Const,  art  1,  S  16,  declares  tbat  private 
property  shall  ujot  be  taken  for  public  use  with- 
out compensation,  and  that  no  right  of  way  shall 
be  appropriated  to  the  use  of  any  bat  mnnicipal 
corporations,  until  full  compeoaation  ia  paid  ia 
money,  irrespective  of  any  benefit  from  any  im- 
provement proposed  by  such  corporatioA.  Laws 
1913,  pp.  611,  619,  provides  by  sectioD  1  for 
drainage  systems  for  the  benefit  of  private  own- 
ers; by  section  13  that  in  taking  propertj*  for 
an  improvement  .district  counties  might  exercise 
the  power  of  eminent  domain  "in  behalf  of  the 
proposed  improvement  district";  by  sectkox  14 
that  benefits  were  to  be  offset  aKaiost  damagei 
in  fixing  compensation  for  rights  of  way  for 
ditches,  and  that  a  decree  of  appropriation 
should  vest  title  to  the  property  appropriated 
"in  the  county  for  the  benefit  of  the  improve- 
ment district.''  Held  that,  under  the  Constttn- 
tion,  a  couD.ty  was  a  "municipal  corporation," 
and  toolc  the  land  for  ditches  of  a  drainage  dis- 
trict just  as  it  would  take  by  coDdemnatkm  for 
roads,  in  which  case  it  might  set  off  boiefita 
against  damages ;  and  hence  tbat  the  proviBion 
for  offsetting  damages  by  benefits  waa  not  un- 
constitutional. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do* 
main.  Cent  Dig.  gS  180-187;  Dee;  Dig.  |  71.* 

For  other  definitions,  aee  Words  and  Phrsaei, 
First  and  Second  Series,  Municipal  Corpora- 
tions.] 

2.  Eminent  Domain  (g  31*)— CoNsnrnrzoNiL 
pBo VISIONS— "Public  Impbovement'— "Pm- 
VATE  Improvement." 

Under  Const  art  It  S  10*  declaring  that  pri- 
vate property  shall  not  be  taken  for  private  use, 
except  for  private  ways  of  necessity,  agricul- 
tural ditches,  etc.,  and  shall  not  be  taken  or  dam- 
aged for  private  use  without  compensation,  a 
county's  taking  of  rights  of  way  for  a  drainage 
improvement  district  under  Laws  1913,  p.  619, 
§  14,  was  a  taking  for  a  "public  improvement" 
and  opt  for  a  "private  improvement"  since  it 
did  not  differ  in  its  use  or  the  extent  of  its  bote- 
Gts  from  any  other  improvement  merely  becanse 
its  special  benefits  warranted  the  charging  of  tha 
whole  cost  against  the  benefited  property. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  8  77 ;  Dec.  Dig.  S  31.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Private  Improvement ; 
Public  Improvement] 

Department  L  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge 

Condemnation  proceeding  by  Pierce  County 
against  Dora  G.  Thompson  and  others.  From 
a  Judgment  of  dismiasal,  the  county  appeals. 
Reversed  and  remanded. 

Lorenzo  Dow  and  W.  W.  K^es,  both  of 
Tacoma,  for  appellant.  Bnrdlck  &  McQn«fl- 
ten  and  J.  W.  A.  Nichols,  all  of  Tac(»na,  for 

respondents. 

PARBCER,  7.  This  Is  an  eminent  domatai 
proceeding  prosecuted  by  Pierce  county  un- 
der chapter  176.  p.  611,  Laws  1913.  reUtliif 
to  establishing  drainage  Improvement  dis- 
tricts. An  improTement  district  having  been 
duly  created  by  the  county  commissioners 


*For  oth«r  cum  mo  huxw  topic  and  section  NUMBBR  In  Dac.  Dls.  A^Am.  Dig-  Ker-No.  BerlM  ft  Bw'r  lodtxM 
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with  a  view  to  dimlnlng  abont  1,800  acres  of 
land,  this  proceeding  was  commenced  In  the 
superior  court  for  Pierce  county  against  the 
several  owners  of  land  through  which  the 
ditches  were  to  run  for  the  acquiring  of 
necessary  rights  of  way  therefor.  The  ques- 
tion of  public  use  and  necessity  came  regu- 
larly on  for  hearing  before  the  court  when 
the  right  of  the  county  to  acquire  the  rights 
of  way  by  condemnation  was  challenged  by 
counsel  for  several  of  the  defendants  upon 
the  ground  that  the  law  is  unconstitutional. 
The  superior  court  sustained  this  contention, 
and  dismissed  the  proceeding.  From  this 
dlspositloa  of  the  canae  the  conuty  had  ap- 
pealed. 

[1]  The  only  provisions  of  the  law  we 
need  here  particularly  notice  are  the  fol- 
lowing: 

"Section  1.  Wbenever  one  or  more  persons 
whose  land  will  be  benefited  thereby  shall  desire 
to  have  a  drainage  system  established  and  con- 
structed or  any  part  of  an  existing  draiDAge  sys- 
tem other  than  those  organized  under  the  provi- 
sions of  chapter  116  of  the  Laws  of  1895 
straightened,  widened,  altered,  deepened  or  oth- 
erwise improved,  and  shall  not  desire  to  incorpo- 
rate as  a  drainage  district  under  the  provisions 
of  chapter  116  of  the  Laws  of  1895  anja  the  acts 
amendatory  and  supplemental  thereto,  or  there 
shall  not  be  a  sufficient  number  to  l>e  benefited 
by  such  system  to  fonn  a  drainage  district  as  in 
said  (diapfeer  and  the  acts  amendatory  and  sup- 
plemental thereto  provided,  proceedings  for  the 
constmction  or  Improvement  of  such  system 
shall  be  as  provided  for  In  this  act" 

"Sec.  13.  For  the  purpose  of  taking  or  dam- 
uing  property  for  the  purposes  of  this  act,  coun- 
Hea  snail  have  and  ezerdse  the  power  of  eml- 
na>t  domain  in  behalf  of  the  proposed  improve- 
ment district,  and  the  mode  of  procedure  there- 
for shall  be  as  provided  by  law  for  the  condem- 
nation ot  lanids  hy  counties  for  public  highways. 

"Sea  14.  The  jury  in  such  oondeDmatlon  pro- 
ceedings shall  fiud  and  return  a  verdict  for  the 
amount  of  damages  sustained:  Provided,  tbat 
the  Jury,  in  determining  the  amount  of  dam- 
ages, shall  take  into  consideration  the  benefits,  if 
any,  tliat  will  accrue  to  the  property  damaged  by 
reason  of  the  proposed  improvement,  and  sIulII 
make  special  findings  In  the  verdict  of  the  gross 
amount  of  damages  to  be  sustained  and  the  gross 
amount  of  benefits  that  will  accrue.  It  It  shall 
appear  by  the  verdict  of  the  Jury  tbat  the  gross 
damages  exceed  tbe  gross  benefits,  Judgment 
shall  be  entered  against  the  county,  and  in  favor 
of  the  owner  or  owners  of  the  property  damaged, 
in  the  amount  of  the  -excess  of  damages  over  tbe 
benefits,  and  for  the  costal  of  tlw  pniceedinga. 
and  upon  payment  of  the  Judgment  Into  the 
registry  of  the  court  for  the  owner  or  owners,  a 
decree  of  appropriatloo,  shall  be  entered,  vesting 
the  title  to  the  property  appropriated  in  the 
county  for  the  benefit  of  the  improvement  dis- 
trict If  it  shall  appear  by  the  verdict  that  the 
gross  benefits  as  found  by  tbe  jury  equal  or 
exceed  the  gross  damages,  Judgment  shall  be  en- 
tered against  the  county  and  In  favor  of  the 
owner  or  owners  for  the  costs  only,  and  upon 
payment  of  the  judgment  for  costs  a  decree  of 
appropriation  shall  be  entered,  vesting  the  ti- 
tle to  the  property  appropriated  in  the  county 
for  tbe  benefit  of  the  improvement  district  The 
verdict  and  findings  of  the  Jury  as  to  damages 
and  benefits  shall  be  binding  upon  the  board  ap- 
pointed to  apportion  tbe  cost  of  the  improve- 
ment upon  the  property  benefited  as  hereinafter 
provided." 

Other  provisions  of  the  law  relate  to  pro- 
cedure to  be  followed  In  the  creation  of  the 
i44F.-45 


improrement  district,  constracting  Qie  Im- 
provement, and  levying  the  cost  thereof  by 
special  assessment  against  the  property  bene- 
fited by  the  Improvement  These  need  not  be 
here  noticed  In  detalL  For  present  purposes, 
we  may  regard  the  drainage  improvement 
district  as  bearing  to  the  county  substantial- 
ly the  same  relation  as  a  street  or  sewer  lo- 
cal Improvemeut  dhitrlct  does  to  a  dty. 

It  will  be  noticed  that,  by  the  provisions 
of  section  14  of  the  law  above  quoted,  bene- 
fits are  to  be  offset  against  damages  by  the 
Jury  in  measuring  the  compensation  to  be 
awarded  owners  of  land  which  Is  taken  for 
rights  of  way  for  dltchea  This,  it  is  insist- 
ed by  counsel  for  respondents,  violates  rights 
guaranteed  to  them  by  secdoa  16,  art  1,  of 
our  state  Constitution,  providing  as  follows: 

"Private  property  ahall  no*  be  taken  for  pri- 
vate use,  except  for  private  ways  of  necessity, 
and  for  drains,  flumes,  or  ditches  on  or  scross 
the  lands  of  others  for  agricultural,  domestic, 
or  sanitary  purposea  No  private  i»operty  shall 
be  taken  or  damaged  for  public  or  private  use 
without  Just  compensation  having  been  first 
made,  or  paid  Into  court  for  the  owner,  and  no 
right  of  way  shall  be  appropriated  to  the  use 
of  any  corporation  other  than  municipal  until 
full  compensation  therefor  be  first  made  in  mon- 
ey, or  ascertained  and  paid  into  court  for  the 
owner,  Irrespective  of  any  benefit  from  any  Im- 
provement proposed  by  sadi  oorporatltm." 

It  la  conceded  tha^  under  the  holdings  of 
this  court  In  Lewis  r.  Seattle.  5  Wash.  741, 
32  Pac.  704,  and  Lincoln  Connty  v.  Brock,  37 
Wash.  14,  79  Pac.  477,  both  cities  and  oonn- 
tl^  are  municipal  corporaUons  within  the 
meaning  of  this  «Histltattonal  provisloh,  and 
that  they  may,  in  tlie  acquisition  of  land 
by  condemnation  for  street  and  road  pur- 
poses, have  benefits  ofTset  against  damages 
by  the  Jury  In  measuring  the  compensation 
to  be  paid  for  land  taken  for  such  purpose. 
It  is  insisted,  however,  that  land  taken  for 
rights  of  way  for  ditdies  under  this  Ihw  la. 
in  effect,  taken  by  the  drainage  Improvement 
district,  and,  the  district  not  being  a  munic- 
ipal corporation,  this  constitutional  provi- 
sion guarantees  the  property  owner  the  right 
to  have  his  award  for  the  taking  of  his  land 
measured,  Irrespective  of  any  benefits  result- 
ing to  the  remainder  of  his  land  from  the 
proposed  Improvement  This  also  seems  to 
be  the  theory  upon  which  the  superior  court 
proceeded.  To  support  this  theory  our  atten- 
tion is  directed  to  the  language  of  section  13 
referring  to  the  exercise  of  the  power  of  emi- 
nent domain  by  the  county  "In  behalf  of  the 
proposed  improvement  district" ;  and  also  to 
language  of  similar  Import  In  section  14  pre- 
scribing that  "a  decree  of  appropriation  shall 
be  entered,  vesting  the  titie  to  the  property 
appropriated  In  the  county  for  the  benefit  of 
the  improvement  district,"  We  are  unable 
to  see  that  this  vests  in  the  county  a  title 
differing  materially  In  Its  nature  from  that 
which  a  city  acquires  when  it  condemns  land 
In  aid  of .  a  local  street  Improvement.  In 
neither  case  is  the  land  taken  other  than  in 
trust  for  a  public  use.    We  think  that  the 
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woida  'In  behalf  of  the  proposed  ImproTfr- 
ment  district"  and  "for  the  benefit  of  the  Im- 
provement  district"  mean  no  more  than  that 
the  county  takes  the  land  to  be  used  for 
rights  of  way  for  the  ditches  of  the  drainage 
district  Just  as  a  dty  takes  by  condemna- 
tion land  In  aid  of  a  local  street  Improve- 
ment In  trust  to  be  used  for  street  purposes. 
We  think  it  Is  of  no  consequence  here  that  iiiB 
drainage  Improvement  district  Is  not  a  munic- 
ipal corporation.  The  improvement  Is  .a  pub- 
lic one,  and  the  county  Is  the  municipal  cor- 
poratlOD  exercising  the  granted  power  of 
eminent  domain  In  the  acquisition  of  rights 
of  way  In  aid  of  the  construction  of  the  im- 
provement We  can  see  no  dUference  In  prin- 
ciple, so  far  as  possible  constitutional  objec- 
tions are  concerned,  between  the  exercise  of 
the  power  of  eminent  domain  In  the  manner 
prescribed  by  this  law  and  the  exercise  of 
such  granted  power  In  a  similar  manner  by  a 
city  in  aid  of  a  local  street  Improvement 

[2]  Some  contention  seems  to  be  made  that 
an  Improvement  of  this  nature  is  so  limited 
In  its  use  and  benefits  as  to  render  It  of  pri- 
vate, and  not  public,  concern.  We  think  that 
It  does  not  differ  In  this  respect  from  any 
other  local  Improvement  the  whole  coat  of 
which  may  be  chargeable  against  property 
specially  benefited  thereby.  It  can  hardly  be 
seriously  argued  that  a  local  improvement 
is  not  a  public  Improvement  simply  because 
its  special  benefits  are  such  as  to  warrant  the 
charging  of  Its  whole  cost  agatnst  benefited 
property.  We  are  of  the  opinion  that  the 
Improvement  is  a  public  one,  and  su<di  as  to 
warrant  offsetting  of  benefits  against  dam- 
ages in  measuring  compensation  to  be  award- 
ed for  land  taken  for  the  rights  of  way  for 
dltch^ 

We  conclude  that  the  law  does  not  violate 
rights  guaranteed  by  our  Constitution,  as 
claimed  by  counsel  for  respondents.  The 
Judgment  of  dismissal  is  reversed,  and  cause 
remanded  to  the  superior  court  for  farther 
proceedings, 

CROW,  C.  J.,  and  OOSB,  UOBBIS,  and 
CHADWIGK,  JJ.,  concur. 


CHICAGO,  If.  &  P.  8.  BT.  CO.  t.  SLOSSBB 

et  nx.   <No.  11992.) 
(Supreme  Court  of  Washington.   Dec.  11, 1914.) 

1.  Eminent  Douain  (g  254*) — Pbocebdinob 
—Ju  DGME  NT— Appeal— Statdtes. 

Rem.  &  BbI.  Code.  {{  925-927,  contemplate 
the  entering  of  three  separate  and  distlDCt  judg- 
ments in  the  course  ot  condemnation  proceed- 
ings, a  judgment  finding  the  intended  use  to 
be  a  public  use  and  a  necessity  for  its  taking 
therefor,  a  Judgment  fixing  the  award  of  dam- 
ages, and  a  judgment  of  appropriation ;  and 
section  931  gives  an  appeal  ouly  from  the  judg- 
ment for  damages,  and  provides  that,  if  the 
owner  accepts  the  award,  be  shall  be  deemed 
thereby  to  have  waived  an  appeal.  Defendant 
in  a  condemnation  proceeding  wAb  awarded 
damages  and  accepted  the  amount  in  satisfac- 


tion, and  thereafter  the  court  entered  a  formal 
Judgment  for  damages  satisfied  and  a  judgment 
of  appropriation.  Held,  that  the  general  stat- 
utes as  to  appeal  were  Inapplicable,  that  the 
special  statutory  appeal  was  adequate,  that  the 
appeal  was  not  affected  by  the  fact  that  the 
Judgment  for  damai^  was  combined  with  a 
judgment  of  appropriation,  and  that  defendant 
had  no  appeal  either  from  the  judgment  for 
damages  or  the  judgment  of  appropriation. 

[Ed.  Note.— For  other  cases,  see  Bminent  Do* 
main.  Cent  Dig.  |  665;  Dec.  Dig.  |  254.*] 

2.  Eminent  Dokajn  (|  262*)  —  JnoouEHT  — 
Form. 

Under  euch  statutes,  the  combining  of  a 
Judgment  for  damages  with  a  judgment  of  ap- 
propriation, while  irregular,  was  not  so  far 
erroneous  as  in  itself  to  requre  a  reversal,  since 
the  mere  form  of  the  entry  could  not  prejudice 
either  party. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  SS  681-686;  Dec  Dig.  {  262.*] 

3.  EiaNENT  DOHAIir  (I  2B4*>— PBOCEKDlNOa— 

Review. 

The  Judgment  In  condemnation  proceedings, 
where  no  appeal  is  provided  by  statute,  may  be 
reviewed  in  the  Supreme  Court  by  writ  of 
review. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  fS  688,  689;  Dec.  Dig.  S  264.*] 

Department  2.  Appeal  tram  Saperior 
Court,  Spokane  Oounty;  B.  H.  Sullivan, 
Judge. 

Ccmdemnation  proceedings  by  the  Chicago. 
Milwaukee  A  Puget  Sound  Railway  Company 
against  Joseph  P.  Slosser  and  wife.  Judg- 
ment for  plaintiff,  and  defendapts  appeaL 
Dismissed. 

O.  C.  Moore  and  Godd,  Hnbdilnson  A 
Codd,  all  of  Spokane,  for  an>dlanta.  F.  M. 
Dudley  and  F.  M.  BarkwUl.  both  at  Seattle, 
for  respondentL 

FULLBBTON,  J.  On  May  17,  1910.  the 
respondent,  Chicago,  BUlwaukee  ft  Puget 
Sound  Railway  Company,  Instituted  this  pro- 
ceeding against  the  appellants  to  condemn 
for  railway  purposes  a  leuehold  Interest 
held  by  the  appellants  In  certain  described 
real  property  situated  In  the  dty  of  Spokane. 
In  due  course  of  the  proceedings  a  Judgment 
of  public  use  and  public  necessity  was  enter- 
ed, and  the  cause  tried  before  a  Jury  on  the 
questim  of  damages.  The  ivrf  awarded  the 
appellants  the  sum  of  $660,  the  verdict  be- 
ing returned  on  January  20, 1911.  On  Marcli 
25,  1911,  without  the  formal  entry  oi.  a  Judg- 
meat  on  the  verdict,  the  respondent  paid 
into  court  for  the  use  of  tihe  appellants  the 
amount  of  the  award,  with  costs.  This  sum 
the  appellants,  by  their  atttHneys,  withdrew 
from  the  registry  of  the  court  on  October 
19,  1911,  giving  a  receipt  therefor,  redtliv 
that  the  same  was  received  in  fnU  satlsfac> 
tlon  of  the  verdict  in  the  condemnation  pro- 
ceedings. No  further  proceedings  were  had 
in  the  cause  until  October  16,  1918,  when 
the  fbllowing  Judgment  was  entered: 

"The  above-entitled  cause  having  come  on  tor 
trial  on  the  17th  day  of  January,  A.  D,  1911, 
before  the  Honorable  E.  H.  Sullivan,  one  of 
the  Judges  of  the  above-entitled  court  and  a  jo- 
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tj  rofulariy  Impftneled,  at  tin  coonty  coort- 
bonse  in  th^  city  and  county  of  Spokane,  Wash- 
ington, for  the  purpose  of  ascertaining  and  de- 
terminug  the  damages  which  would  be  caused 
to  the  said  defendants  in  said  suit  by  the  taking 
of  their  leasehold  estates  and  interests,  and  the 
whole  thereof,  in  lot  eighteen  (18),  in  block  ten 
(10),  of  Havermale's  addition  to  Spokane  Falls 
(now  Spokane),  Washington,  and  the  said  peti< 
tioner  and  the  said  defendants  having  appeared 
therein  and  having  submitted  evidence  in  their 
behalf,  and  the  jury  having  been  instructed  by  the 
court,  and  the  said  cause  having  been  submitted 
to  the  said  jury,  the  said  jury  on  the  20th  day 
of  January^  1811,  made  and  returned  their  ver- 
dict in  said  cause,  assessing  and  finding  the 
damaeea  which  would  be  caused  to  the  said 
Joseph  P.  Slosser  and  Mra.  Joseph  P.  Slosser 
by  the  taking  and  appropriating  of  their  estate 
and  interest  in  said  property  at  the  sum  of  six 
hundi-ed  fifty  dollars  ($650.00);  that  thereafter 
a  motion  for  new  trial  in  said  cause  was  served 
and  filed  on  the  23d  day  of  January,  A.  D. 
1911,  which  said  motion,  having  thereafter  come 
on  for  hearing,  was  argued  and  denied,  and  the 
said  petitioner  thereafter  paid  unto  the  clerk 
of  the  said  court  the  sum  of  six  hundred  fifty 
dollars  ($dSO.OO),  together  with  the  costs  and 
disbursements  of  said  defendants  in  said  action, 
and  Uiereaftei,  and  on  the  19th  day  of  October, 
1911,  the  said  defendants  withdrew  the  amount 
of  the  said  award,  and  the  whole  thereof,  and 
filed  their  receipt  therefor,  in  said  cause,  with 
the  derk  of  said  court,  in  words  and  figures  as 
follows,  to  wit:  'No.  30808.  Spokane,  Wash., 
Oct.  18, 1911.  O..  M.  &  P.  S.  Bv.  Co.  v.  Joseph 
Slosaer.  Received  from  clerk  of  superior  court 
of  Spokane  munty  the  following:  Six  hundred 
fifty  and  oo/ioo  dollars  (S650!00).  being  In  fuU 
BatuCacticm  on  account  of  verdict  In  condemna- 
tion proceeding,  in  the  above-entitled  case. 
Nuzum  &  Kuzum,  Atty.  for  Defts.'— and  no 
judgment  or  decree  having  been  heretofore  en- 
tered in  the  said  action,  and  It  appearing  to  the 
court  that  a  judgment  should  be  entered  In  ac- 
cordance with  said  verdict,  and  a  decree  of  ap- 
propriation made  unto  the  said  petitioner,  it  is 
now  considered,  ordered,  and  adjudged  that  the 
said  defendants  have  judgment  against  the  said 
petitioner,  the  Chicago,  Milwaukee  &  Pnget 
Sound  Railway  Company,  as  damages  for  the 
taking  of  their  estate  and  interest  in  lot  eighteen 
(18),  in  block  ten  (10),  Havermale's  addition 
to  Spdcane  Falls  (now  Spokane),  Washington, 
In  the  sum  of  six  hundred  fifty  doUaTs  (f^.OO), 
lawful  money  of  the  United  States,  together 
with  their  costs  herein.  And  it  further  appear- 
ing to  the  said  court  that  the  said  petitioner, 
Chicago,  Milwaukee  &  Fuget  Sound  Railway 
Company,  has  paid  unto  the  said  defendants, 
Joseph  P,  Slosser  and  Mrs.  Joseph  P.  Slosaer, 
his  wife,  the  full  amount  of  said  award  and 
judgment,  and  all  costs  of  said  proceeding,  and 
that  the  same  has  been  received  by  them,  and 
that  said  judgment  is  fully  satisfied,  it  ia  fui^ 
ther  considered,  ordered,  adjudged,  and  decreed 
that  all  the  estate  and  interest  of  the  said  de- 
fendants, Joseph  P.  Slosser  and  Mrs.  Joseph  P. 
Slosser,  his  wife,  in  and  to  lot  eighteen  (1^, 
block  ten  (10),  of  Havermale's  addition  to  Spo- 
kane Falls  (aovr  Spokane),  Washington,  be  and 
the  same  is  hereby  appropriated  unto  the  uses 
and  requirements  of  the  said  petitioner,  Chicago, 
Milwaukee  &  Puget  Sound  Railway  Company, 
Its  niccesBors  and  assigns,  for  the  uses  and 
purposes  specified  in  the  petition  herein,  to  wit, 
for  the  construction,  maintenance,  and  opera- 
tion of  a  certain  railroad  to  be  constructed  by 
said  railway  company,  extending  from  a  point 
on  its  main  line  of  railway,  at  or  near  Maiden, 
in  the  county  of  Whitman  ^Washington,  to  and 
into  the  city  of  Si>okane,  Washington,  and  for 
the  necessary  side  tracks,  depot,  terminal  and 
switching  grounds  and  warehouses  required  for 
receiving,  delivering,  storage,  and  handling 
freight  with  security  and  safelj  to  the  public, 
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and  for  the  construction,  operation,  and  mainte- 
nance of  said  railroad,  and  that  the  legal  title 

to  said  described  lot  be  and  the  same  hereby  is 
transferred  to  and  invested  in  the  Chicago,  Mil- 
waukee &  Puget  Sound  Railway  Company,  tta 
successors  and  assigns,  for  the  uses  and  p\a- 
poses  aforesaid.  Done  in  open  court  this  15th 
day  of  October,  A.  D.  1913.  R.  Q.  Hutchinson, 
as  Atty.  for  Slosser,  excepts." 

This  appeal  ts  from  the  last-menti'oned 
judgment  The  respondent  moves  to  dismiss 
the  appeal;  basing  Its  motion  on  the  ground 
that  the  Judgment  from  which  the  appeal 
is  sought  to  be  taken  cannot  be  reviewed  by 
an  appeal,  but  must  be  reviewed,  It  reviewed 
at  all,  In  some  other  form  of  proceeding. 
.  [1,2]  To  an  understanding  of  the  resp'ond- 
ent's  position  It  Is  necessary  to  briefly  notice 
the  statute  regulating  the  procedure  by 
which  corporations  authorized  to  exercise  the 
right  of  eminent  domain  may  avail  them- 
selves of  that  ptlvilege,  and  certain  of  the 
decisions  of  ttiis  court  founded  thereon.  The 
statute  referred  to  seemingly  contemplates 
the  enttr,  during  the  course  of  the  proceed- 
ings, of  three  separate  and  distinct  Judg- 
ments: First,  by  section  925,  Rem.  &  Bal. 
Code,  a  Judgment  finding  that  the  contem- 
plated use  for  which  the  property  sought  to 
be  appropriated  Is  really  a  public  use,  and 
the.  necessity  for  its  taking  for  that  use; 
second,  by  section  926,  a  judgment  fixing  the 
amount  of  the  award  that  Is  made  to  the 
owner  of  the  property  appropriated  because 
of  the  appropriation,  both  for  the  property 
actually  taken  and  for  other  property  dam- 
aged thereby;  and,  third,  by  section  0:27, 
"  •  •  •  a  Judgment  or  decree  of  appro- 
priation of  the  land,  real  estate,  premises, 
right  of  way,  or  other  property  sought  to  be 
appropriated,  thereby  vesting  the  legal  title 
to  the  same  In  the  corporation  seeking  to  ap- 
propriate such  land,  real  estate,  premises, 
right  of  way,  or  other  property  for  corporate 
purposes."  From  these  three  several  judg- 
ments a. right  of  appeal  Is  given  by  the  stat- 
ute Itself  only  from  the  second,  or  the 
judgment  for  damages  (Id.  |  931) ;  and  as  to 
this  It  is  provided  that  "such  appeal  shall 
bring  before  the  Supreme  Court  the  pro- 
priety and  Justness  of  the  amount  of  dam- 
ages In  respect  to  the  parties  to  the  appeal," 
and  that,  if  the  owner  of  the  property  ap- 
propriated accepts  the  sum  awarded,  he  shall 
be  deemed  thereby  to  have  waived  conclu- 
sively an  appeal  to  the  Supreme  Court,  "and 
final  Judgment  by  default  may  be  rendered 
in  the  superior  court  as  In  other  cases." 

Passing  to  the  decisions,  we  held  In  Seattle 
&  Montana  Ry.  Co.  v.  O'Meara,  4  Wash.  17, 
29  Pac.  835,  that  the  provision  of  the  fore- 
going statute,  providing  for  appeals  from 
judgments  of  damages,  was  a  special  statute, 
and  was  not  repealed  by  the  subsequent  en- 
actment of  a  general  statute  relating  to  ap- 
peals; and  hence  an  appeal  could  not  be  en- 
tertained from  such  a  judgment,  unless 
taken  within  the  time  limited  by  the  special 
statute,  although  taken  within  the  time  limit- 
ed by  the  general  statute.  In  Westem  Amerl- 
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etn  Co.'T.  St  Aud  Co.,  22  Vadt  IDS,  00  Aic; 
1S8,  the  doctrine  was  carried  somewhat  far- 
ther. In  that  case  It  was  sought  to  review 
by  an  appeal  the  first  of  the  Jadgments  au- 
thorized b7  the  statute  above  dted,  die  judg- 
ment of  public  use  and  necessity. '  On  objec- 
tion It  was  held  that  the  general  statutes  re- 
lating to  appeals  were  Inapplicable,  because 
of  the  complete  nature  of  the  act,  containing 
as  It  does  a  special  provMon  relating  to  ap- 
peals, and  that  the  special  prorlsion  was  not 
Inadequate,  because  appeals  thereunder  are 
confined  solely  to  the  propriety  and  Justness 
of  the  amount  of  damages  awarded.  The 
court  has  since,  in  a  number  of  decided  cases, 
consistently  adhered  to  this  conclusion,  sonle 
of  which  are  the  following:  State  ex  reL 
Alexander  t.  ttuperior  Ckinrt,  42  Wash.  684, 
85  Pac.  673;  Olympla  U  A  P.  Ca  t.  Turn- 
water  Power  &  W.  Oo.,  55  Wash.  392.  104 
Pac.  778;  Whatcom  County  t.  Yellowkanim, 
48  Wash.  90,  02  Pac.  892;  North  Coast  B. 
Co.  V.  Gentry.  68  Wash.  80,  107  Pac.  1050. 
In  the  laat-dted  case  Uils  language  was 
used: 

"This  court  has  repeatedly  held  that  the  only 
uppeal  in  a  condemnation  suit  authorized  by 
Bern.  &  Bal.  Code,  S  931,  is  one  from  the  judge- 
ment for  damages,  that  upon  Bucfa  appeal  the 
propriety  and  justness  of  the  amount  of  dam- 
ages awarded  are  the  only  issues  to  be  reviewed, 
and  that  no  appeal  will  lie  from  an  order  ad- 
judging a  public  use,  or  in  fact  from  any  order 
in  a  condemnation  proceeding  other  tiian  one 
awarding  damages." 

The  Judgment  under  conslderatlMi,  It  will 
be  noticed,  combines  the  Judgment  for  dam- 
ages with  the  Judgment  of  appropriation. 
TbiB,  wbUe  it  may  be  irr^ular,  is  dearly  not 
so  far  erroneous  as  fn  Itself  to  require  re- 
Tersal,  since  it  is  cSear  that  the  mere  form 
of  the  entry  cannot  prejudice  either  party  to 
the  proceeding;  for,  if  it  be  true  that  ah 
appeal  will  lie  from  one  of  two  Judgments  If 
entoed  separately,  an  appeal  therefrom  will 
not  be  denied  merely  because  it  m&y  be  ir- 
regularly combined  with  a  Judgment  not  ap- 
pealable. So  here,  if  an  appeal  would  lie 
from  either  the  Judgment  for  damages  or 
the  Judgment  of  appropriation,  it  will  lie 
from  the  combined  judgment,  to  be  reviewed 
in  80  tsLT  as  it  would  hare  been  otherwise 
appealable. 

It  la  the  contention  of  the  respondent  that 
no  appeal  lies  from  either  branch  of  the 
Judgment — not  from  that  part  of  the  Judgment 
awarding  damages,  because  the  appellant 
has  a<y»pted  the  award;  aud  not  from  that 
part  of  the  Judgment  appropriating  the  prop- 
erty, because  such  a  Judgment  la  not  ap- 
pealable In  virtue  of  the  statute  as  owstrued 
in  the  cases  above  cited.  The  first  of  these 
propositions  the  appellant  does  not  seri- 
ously question,  but  as  to  the  second  he  points 
out  that  in  the  decisions  of  this  court  hereto- 
fore rendered  the  question  before  the  court, 
has  been  as  to  the  right  of  appeal  from  the 
Judgment  of  public  use  and  necessity,  and  he 


argues  that,  ^lle  the  court  might  wen  hold 
that  an  appeal  would  not  He  from  such  Judg- 
ment, the  reasoning  is  not  applicable  to  the 
Judgment  of  appropriation,  elnce  the  latter 
Is  the  final  Judgment  In  the  action  or  pro- 
ceeding, and  is  appealable  by  the  express 
provisions  of  the  ^neral  statutes.  But  the 
logic  of  the  cases  <dted  is  to  the  contrary. 
While  the  Judgment  of  appropriation  Is  the 
final  Judgment,  In  the  sense  that  It  comes 
last  in  the  series.  It  Is  no  more  final  in  its 
conclusiveness  than  are  the  two  which  precede 
it.  Each  la  final  In  its  own  particular  sphere, 
and  any  rule  that  would  allow  an  appeal 
from  the  Judgment  of  appn^rlatlon  would 
on  like  principles  allow  an  appeal  from  the 
Judgment  of  public  use  and  necessity.  This 
principle  is  announced  In  the  case  of  North 
Coast  R.  Co.  V.  Gentry,  from  which  we  have 
heretofore  quoted,  and  In  the  late  case  of 
State  ex  rel.  Davis  v.  Superior  Court,  Cow- 
litz County,  143  Pac.  168.  wh^^  the  court 
said: 

"The  rule  is  settled  in  this  state  that,  wliere 
the  statute  authorizes  a  restrictive  amieal  in 
special  proceedings,  the  general  appeal  statute 
does  not  apply." 

[8]  We  have  gtuie  Into  the  qnestltm  per- 
haps at  unnecessary  length,  since  it  baa 
long  elnce  ceased  to  be  of  any  practical 
importanca  We  have  not  doiled  Qie  rli^t 
to  review  In  this  court  Judgmenta  of  this 
character,  and  the  quarrel  now  la  one  of 
form  rather  than  one  of  substance.  We 
have  held  In  a  long  line  of  eases  that  Jude- 
ments  In  condemnation  proceedings,  where 
no  appeal  is  provided  by  statute,  may  be 
reviewed  in  this  court  by  a  writ  of  re- 
view, and  such  has  become  the  established 
practice.  See,  in  addition  to  Qke  cases  be- 
fore cited,  Seattle  ft  U.  B.  B.  Co.  v.  B.  B. 
&  m.  B.  B.  Ga,  29  Wash.  491.  69  Pac.  1107, 
92  Am.  St  Bep.  007;  State  sex  rc^  Smith  v. 
Superior  Court,  80  Wash.  210.  70  Pac.  484 ; 
State  ex  rel.  Pagett  v.  Superior  Court;  46 
Wash.  85.  89  Pac  178;  Olympta  U  &  P.  Col 
T.  Tumwater  Power  &  W,  Co.*  SB  Wadi.  302, 
104  Pac.  778 ;  State  ex  r«L  Schmidt  v.  Su- 
perior Court,  62  Wash.  SB6, 114  Pac.  427. 

The  foregoing  conslderationa  require  a  dis- 
missal of  the  appeal,  and  tt  wm  be  ao  la- 
dered. 

GBOW,  G.  J.,  and  MOUNT.  HOBBIS,  and 
FABKEB,  JJ.,  concur. 


STATE  ex  rel.  HARDESTT  et  al.  v.  SU- 
PERIOR COURT  FOB  SPOKANID 
COUNTY.    (No.  12248.) 
(Supreme  Court  of  Washington.   Dec  11, 1914.) 

1.  EUINENT  DOHAXN  ^55*)— DBAINAGB  DiS- 
TBICTB— BXGBT  OV  WAT— OUXLEt  BETOITD 
DlBTBICT. 

Rem.  &  BaL  Code,  i  4138,  as  amended  by 
Laws  1013,  p.  260,  provides  that  the  point  of 
outlet  of  a  drainage  system  may  be  within  or 
without  the  boundaries  of  the  district,  and  sec- 


•For  ottisr  cases  see  same  topic  sad  ■ectton  NUHBEB  ia  Dec.  Dls.  £  Am.  Dig.  Key-No.  Bortss  A  Bw'r  lodeies 
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tion  4148  deelaxw  that  all  dralDage  dtetrictfl 
OKanized  under  iti  proyi^ons  BhaU  bave  the 
ri^t  of  eminent  domain.  SeU,  that  sach 
Btatntes  confer  on  a  drainaga  diatrict  the  right 
to  condemn  land  outside  the  district  for  an 
outlet. 

[Bd.  Note.— For  otfan  casea,  aee  Bminent  Do- 
main. Gent  Dig.  H  87.  ^86;  Dec-  I  E^*] 
2.  Drains  (1  14*)  —  Deaihaqx  DifftaicTs  — 

Condbunahoh  of  Land— Outlet  Bbtond 

Dxstbict— Rebolution. 

Where  the  petition  to  organize  a  drainage 
dlitrict,  presented  to  the  board  of  county  com- 
missioners by  the  property  owners,  as  welt  as 
the  reBolatioD  d  the  board  apin'oviuK  the  same, 
contemplated  and  described  an  outlet  without 
the  boundaries  of  tbe  district,  and  the  resolution 
of  the  drainage  commissioners  provided  that  the 
STStem  to  be  constructed  should  be  substantially 
the  system  described  In  the  petlticm  for  the 
organization  of  the  district  as  approved  by  the 
county  commissioDers,  relators  having  raised 
the  question  in  the  preliminary  proceedings  aa 
to  whether  the  district  had  anthority  to  con- 
demn  land  outside  its  boundaries  for  an  outlet, 
such  pmoeediuffs  were  not  rendered  void  be- 
cause the  resolution  of  the  drainage  commis- 
sioners did  not  spedficallj  provide  for  the  'con- 
demnation of  an  outlet  oeyond  the  district 
boundaries. 

[Ed.  Note.— For  other  casse,  see  Dzalna,  Cent 
Dig.  li  B,  6;  Dec  Dig.  t  14.*] 

8.  DBAIRS  (8  28*)  —  DSAINAOa  DXBtUCIB  — 

Plans— Specificatio  Ns. 

Under  Rem.  &  Bal.  Code,  1  4146,  as 
amended  by  Laws  1913,  p.  264,  provldlog  that 
the  petition  for  tbe  construction  of  a  drainage 

Sstem  shall  set  forth  the  route  and  termini  of 
e  system  with  a  complete  description  thereof, 
together  vrith  specificanoos  for  its  construction, 
wtth  all  necessary  plats  and  plsns  thereof,  the 
plans  and  specifications  need  only  be  specific 
euoush  to  enable  the  drainage  commissioners, 
in  tbe  event  of  its  approval  and  adoption,  to 
proceed  by  contracting  for  the  construction  of 
the  improvement  wiuont  change. 

[Bd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  il  20-23;  Dec  Dig.  f  28.*] 

D^rtmoit  3.  Certiorari  to  Superior 
Court  Spokane  County ;  Mason  Irwin,  Judge. 

Certknnti  by  tba  State,  on  relation  ot  John 
Q.  Hardestjr  and  otlken,  to  teriev  a  ludg- 
mmt  of  necessity  In  directing  the  calUnc  of 
a  jntr  to  assess  damages  and  benefits  d»lTed 
from  the  oonstmction  of  a  proposed  drainage 
system.  Affirmed. 

John  Pattlson  and  Smith  &  Mack,  all  of 
Spokane,  for  relators.  Alex,  Winston  and 
Nnznm,  Clark  &  NnBom,  all  of  Spokane,  for 
respondent 

MAIN,  3.  The  poxpose  of  this  actim  was 
to  cmdonn  a  right  of  way  for  a  drainage 
dltcb.  Afta  a  hearing,  the  suporior  court 
entwed  a  Judgment  of  necessity  and  directed 
the  calling  of  a  Jnry  to  assess  the  damages 
and  beDtfts.  To  review  thla  lodsDopnt^  the 
cause  Is  broo^t  hue  br  certiorari. 

ReorBanlKd  drainage  district  No.  1  In 
Spokane  cotnty,  WadL*  was  organised  on  or 
about  tbe  9th  day  ot  December,  1918.  The 
petition  tor  the  organlxatltm  of  ttie  district 
nddressed  to  tb»  county  commissioners  and 
the  order  of  Oie  coun^  cmnmlsslonws  ap- 
proTlng  tbe  plans  for  the  system  of  drainage 


pr(^>oeed  contemplated  and  described  the 
continuation  of  the  main  ditch  to  a  point 
without  the  boundaries  of  the  district  The 
proposed  ditch  was  to  be  extended  beyond  the 
boundaries  of  the  district  for  the  purpose  of 
securing  an  outlet 

After  the  board  of  county  commissioners 
had  approved  the  plan  submitted  by  the  peti- 
tion to  it  en  election  was  held  for  the  pur- 
pose of  electing  drainage  district  commla- 
sionera.  After  the  drainage  district  com- 
missioners had  been  elected  and  qualified, 
they  passed  a  resolution  which  provided, 
among  other  things,  that  reorganization 
drainage  district  No.  1  "proceed  to  construct 
a  system  of  drainage  within  the  district  be- 
ing substantially  the  system  described  in  the 
petition  for  the  organization  of  tills  district, 
as  approved  by  the  board  of  county  commis- 
sioners of  Si;>okane  county.  Wash,"  Tbe  reso- 
lution further  provides  for  the  condemnation 
of  the  necessary  property,  and  authorized 
the  chairman  of  the  board  to  institute  pro- 
ceedings in  the  superior  court  to  that  end. 
The  petition  filed  In  the  superior  court  In  pur- 
suance of  this  authority  described,  not  only 
the  land  situated  within  the  boundaries  of  the 
district  which  it  would  be  necessary  to  take 
for  the  drainage  ditch  and  its  laterals,  bub 
also  "that  without  the  boundaries  of  said 
district"  The  owners,  not  only  of  the  land 
within  the  district  but  those  without  affect- 
ed by  tbe  construction  of  the  drainage  ditch, 
were  made  parties  to  the  proceeding.  To 
the  petition  there  was  attached  plats,  plans, 
and  spedfications  for  the  drainage  systm. 

The  questions  here  presented  for  determi- 
nation are:  First,  did  tbe  drainage  district 
have  the  right  to  condemn  a  right  of  way 
without  the  boundaries  tbawt  tor  the  pnr^ 
pose  of  an  outlet  for  the  main  ditch?  Sec- 
ond, was  the  failure  of  the  draliuge  com- 
mlsaiwiers  to  set  out  spedflcally  in  the  reso- 
lution the  intuition  to  condemn  property 
without  the  boundaries  of  the  district  fatal 
to  the  proceeding?  And,  third,  were  the 
plana  and  spedflcations  snffietent? 

CI]  I.  ahe  question  whether  the  district 
had  the  right  to  condemn  lands  without  its 
boundaries  is  one  of  statutory  ctmstnictlon. 
The  drainage  district  act  was  passed  at.  the 
leglslatlTe  session  for  the  year  1896.  Rem. 
&  Bal.  Code,  {|  4187  to  4179.  This  act  pro- 
vided that  all  drainage  districts  o^anlsed  un- 
der its  provlBtwB  should  have  tbe  right  of 
eminent  domain  wlUi  the  power  to  cause 
to  be  condemned  and  appropriated  private 
pnqwrty  tot  the  use  of  the  district  In  the 
constmctioa  and  maintenance  of  a  drainage 
ayatem.  Rem.  ft  BaL  Code,  |  4143.  This 
section  €t  the  atotuto  gives  the  right  of 
emln^  domain  and  the  power  to  condemn 
without  limitation  as  to  whether  the  property 
may  or  may  not  be  itftoated  within  the 
boundaries  the  district  The  act  as  origi- 
nally passed  did  not  provide  for  the  construc- 
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tlon  of  an  ontlet  without  ttw  bonndaria  of 
the  district  At  the  legtelatlTe  session  for 
the  Tear  1818  (Laws  of  1918,  p.  260)  certain 
sections  of  the  act  were  amended.  One  of 
these  was  section  4138;  and  it  was  thweln 
expressly  provided  that  the  "point  ot  onflet 
may  be  within  or  without  the  boundaries  of 
said  district" 

It  Is  argued  that  since  the  Legislature  did 
not  also  amend  the  eminent  domain  section 
of  the  original  act  and  in  terms  extend  the 
right  to  condemn  property  without  the  bound- 
aries of  the  district  for  an  outlet,  no  such 
right  exists.  It  Is  said  that  eminent  domain 
statutes  should  be  strictly  construed;  and, 
unless  the  power  to  condemn  proi»erty  Is  ex- 
pressly given,  It  does  not  exist.  With  tbls 
general  statement  of  the  law,  little  criticism 
can  be  made.  But  an  eminent  domain  statute 
should  be  given  such  a  construction  as  will, 
If  possible,  carry  Into  effect  the  Intent  and 
manifest  purposes  for  which  It  was  passed. 
The  statute  should  not  be  so  literally  or 
strictly  construed  as  to  defeat  the  obrioos 
purpose  of  the  liOgislature. 

In  Lewis  on  Eminent  Donuln,  Tot  1  (8d 
I'M.)  §  388,  it  is  said: 

"All  grants  of  power  by  the  gorermnent  are  to 
be  strictly  construed,  and  this  is  eapecially  true 
with  respect  to  the  power  of  eminent  domain, 
which  is  more  harsh  and  peremptory  in  its  ex- 
ercise and  operation  than  any  other.  'An  act 
of  this  sort,'  says  Bland,  J.,  'deserves  no  favor ; 
to  construe  it  liberally  would  be  sinning  agraitut 
the  rights  of  property.'  But,  as  in  other  cases, 
such  a  construction  will,  if  possible,  be  given 
to  an  act  aa  will  carry  into  effect  the  chief  and 
manifest  purpose  for  which  it  was  passed,  and 
such  aa  will  give  effect  to  all  its  words.  It  will 
be  so  construed  aa  to  support  its  validity  rather 
than  otherwise.  'Statutes  granting  these  pow- 
ers are  not  to  be  construed  so  literally  or  so 
strictly  as  to  defeat  the  evident  purpose  of  the 
LMislature.  They  are  to  receive  a  reasoaablji 
strict  and  guarded  construction,  and  the  pow- 
ers granted  will  extend  no  further  than  ex- 
pressly stated,  or  than  1b  necessary  to  accom- 
plish the  general  scope  and  purpose  of  the 
grant  If  there  remains  a  doubt  as  to  the  ex- 
tent of  the  power,  after  all  reasonable  intend- 
ments in  its  ftivnr,  the  doubt  sboald  be  solved 
adversely  to  the  claim  of  power.' " 

It  was  no  doubt  tlie  leglslattve  thongltt 
that  when  it  provided  for  an  outlet  without 
the  boundaries  of  the  district  such  an  out- 
let might  be  acquired  bj  the  exercise  of  the 
power  of  onlnent  domain  under  the  section 
ot  the  statute  which  gave  that  power  to  the 
district  g«ierally.  The  amended  sections  of 
the  act  became  a  part  oi  the  act.  To  hold 
that,  since  the  right  of  eminent  domain  was 
not  expressly  by  amendment  extended  to  In- 
clude the  right  to  condemn  property  without 
the  boundaries  of  the  district  for  an  outlet 
for  the  main  ditch,  no  such  power  exists 
would  be  a  construction  which  is  too  restrtc- 
tlve.  It  would  defeat  12ie  obvious  purposes 
which  the  Legislature  had  in  mind  in  making 
the  amendment 

In  McQuillln  on  Municipal  Corporations, 
tAL  4,  I  1495,  it  Is  said: 


*****  While  Oiere  is  no  settled  rale  la 
respect  to  this  question,  it  would  aeem  tiiat  the 
rule  supported  by  the  better  reasoning  is  that 
if  the  power  exists  to  construct  public  worka 
or  improve  property  outside  the  municipal  lim- 
its, and  the  statute  or  charter  expressly  or  by 
necessary  implication  authorizes  the  condemna- 
tion of  property  within  the  corporate  limits  for 
such  pur{)oseB,  then  the  municipality  is  implied- 
ly authorized  to  condemn  property  outside  the 
limits  for  such  purposes.   •   •   • " 

[2]  II.  From  the  excerpt  above  quoted  from 
the  resolution  passed  by  the  drainage  com- 
missioners, it  appears  that  such  resolatloo 
did  not  specifically  provide  for  the  condem- 
nation  of  the  outlet  without  the  boundaries 
of  the  district  The  petition  presented  to 
the  board  of  county  commissioners  by  the 
property  owners  for  the  organization  <^  the 
district,  as  well  as  the  resolution  of  the 
board  of  county  commissioners  approving  the 
same,  contemplated  and  descrit)ed  an  outlet 
without  the  botmdarles  of  the  district  The 
resolution,  which  It  is  claimed  was  Insuffi- 
cient, provided  <that  the  drainage  system  to 
be  constructed  should  be  "substantially  the 
system  described  in  the  petition  for  the  or- 
ganization of  this  district,  as  approved  by 
the  board  of  county  commissioners."  The  re- 
lators had  an  opportunity  to  raise,  and  did 
raise,  the  real  Question  in  the  case ;  tbat  is, 
whether  there  was  a  necraslty  to  take  the 
lands  for  the  purposes  of  the  district  While 
the  resolution  is  technically  defective,  if  a 
resoltition  is  necessary,  the  rights  of  the  re- 
lators have  been  in  no  sense  prejudiced  there- 
by. From  the  initiatory  steps  to  the  find- 
ings and  judgment  of  the  superior  court  It 
was  at  all  times  ccmtmplated  tlmt  the  oat- 
let  for  the  main  ditch  should  be  without  the 
boundaries  of  the  district  This  objection 
Is  too  technical  to  receive  favorable  cfflisid- 
oration. 

[3]  III.  It  is  lastly  contended  that  the 
plans  and  spedflcatione  were  not  suffideat 
Section  414S  of  the  statute,  as  amended,  pro- 
vides tbat  the  petition  fOr  the  oonstractlon 
at  the  drainage  system  whldh  shall  be  filed 
in  the  superior  court,  among  other  things, 
shall  set  forth  *Mhe  route  and  termini  of 
said  system,  with  a  complete  description 
thereof,  together  with  apetdficatlons  tot  Its 
construction,  with  all  necessary  plats  and 
plana  thereof,  with  drafts  of  any  artificial 
ai^liances  or  equ^mmt  neoessary  in  aid 
fberwO.  •  •  •"  Tbia  is  the  same  lan- 
guage that  appeared  In  the  original  act  Ctm- 
stming  that  statute  In  State  tx  reh  Matson 
T.  Superior  Goort,  42  Wash.  491,  85  Fae.  26i 
It  was  h^d  ttiat  the  plans  and  spedflcatlons 
should  be  sufficloit  to  "erable  the  ctmunlaBlon- 
ers,  in  the  event  ot  Its  f^roval  and  ad<«>- 
tlon,  to  proceed  by  cfmtracting  for  and  coo- 
structing  the  improvement  without  change." 
Without  reviewing  the  evidence  in  d^all 
upon  this  question,  it  may  he  said  that  tbe 
testimony  supports  fhe  position  that  tiw 
plans  and  spedflcatlons  in  this  case  meet 
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the  requirements  of  the  statute  u  conBtmed 
in  the  case  Just  dted. 
The  Judgment  will  therefore  be  affirmed. 

MOUNT,  PABKER,  and  GOSE.  JJ.,  ooncor. 


STATE  T.  GAT.    (No.  11976J 
(Supreme  Court  of  WaBhingtan.   Dec.  7. 1914.) 

1.  RaI>E  ^  48*)— SXATDTOBT  BAF>— BTIDBKOI 
— ADinSOTBILlTY. 

In  a  prosecQtion  for  rape  upon  a  female 
under  the  age  of  consent,  evidaice  of  her  com- 
plaint to  a  third  person  of  tiie  acts  of  defend- 
ant la  admissible. 

TEd,  Note.— For  other  cases,  see  Rape,  Cent 
Dfg.  IS  67-«9;  Dec.  Dig.  fS.*] 

2.  Bafk  (S  48*)— Evidbhcb— AuiasaiBnjTT. 

In  a  prosecution  for  rape  upon  a  female 
onder  the  age  of  consent,  bob  may  testify  to 
whom  she  made  complaint  of  the  outrage. 

[Ed.  Note.~For  other  eases,  see  Rape,  Cent 
Dig.  H  I>ec.  Dig.  i  48*] 

8.  CannNAZ.  Law  (H  1169*)~ApFBia<— Habu- 
IJC8S  Ebbob. 

As  the  jurors  are  presumed  to  follow  the 
instructions  of  the  court,  evidence  of  complaints 
by  the  prosecutrix  In  a  statutory  rape  case, 
which  was  later  withdrawn  because  the  com- 
plaints were  too  remote,  must  be  presumed  to 
have  been  disregarded  in  accordance  with  the 
instructions  of  the  court,  and  hence  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Dec'  Dlg^'Mie^*]^  8187-^48; 

4.  Ravi  (|  40*)— Witrks8BS  (S  344*)— lie- 
pbachicbitiv-Evide  ncs— Aduissibilitt. 

In  a  pToeecution  for  statutory  rape,  evi- 
,  deuce  that  the  proaecatrix  had  sexual  inter- 
course with  others  is  not.  admissible,  either  as 
a  defense  or  to  impeach  tlie  prosecutrix  as  a 
witness. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  «  55-69;  Dee.  Dig.  |  40j*  Witnesses, 
Cent  Dig.  K  1120,  1125;  Dec.  Dig.  S  344.*] 

5.  CBnnNAL  Law  (|  1170*)— Appeai/^Habk- 
LBsa  Ebbob. 

The  erroneous  exclusion  of  evidence  is 
harmless,  where  it  was  subsequently  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w.^Cent  Dig.  K  3145-3163;   Dec.  Dig.  } 

6.  Cbiminal  Law  (|  1170*)— Evidencb— Ad- 
wssibilitt, 

In  a  prosecution  for  statutory  rape,  where 
the  witness  to  admissions  by  the  defendant 
when  he  was  examined  by  the  prosecuting  at- 
torney prior  to  trial  testined  as  to  his  extreme 
nervousneas,  exclusion  of  evidence  that  accused 
was  liable  to  become  very  nervous  when  ques- 
tioned offered  to  show  that  the  admissions  may 
have  resulted  from  excitement,  was  not  raveEsi- 
ble  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
X^w,  Cent  Dig.  |S  3146-81SS;  Dec.  Dig.  f 
1170.*] 

7.  Rape  (S  7*)— Oabival  KNowxADai— Pbhb- 

TBATIOIT. 

Under  the  direct  provisions  of  Rem  & 
BaL  Code,  S  2437,  an;  penetration  is  sufficient 
for  the  consummation  of  the  crime  of  rape. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  17;  Dec.  Dig.  S  T.*] 


8.  Rape  (|  51*)— Evidenob— Sititicibkcy. 

In  a  prosecution  for  rape,  penetration  may 
be  proven,  like  any  other  fact^  by  direct  or  cir- 
camstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  R^e^  C6nt 
Dig.  H  71-77;  Dec.  Dig.  |  ^.•l 

9.  Rape  (J  67*)— Tbial— Jobt  Quebtion. 

In  a  prosecution  for  statutory  rape,  where 
the  testimony  of  prosecutrix  tending  to  support 
every  element  of  the  offense  was  corroborated, 
the  weight  and  sufficiency  of  tiie  evidence  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  I  87;  Dec  Dig.  |  S7.*] 

10.  Cbihinal  Law  Q  930*)— New  TbiaIt- 

subpbise. 

Where  accused  did  not  claim  at  the  trial 
that  testimony  of  prosecutrix  as  to  other  acts 
ot  intercourse  was  a  surprise,  and  did  not  ask 
for  postponement  in  order  that  he  might  meet 
the  testimony  by  testimony  which  was  easily 
available,  be  was  not  entitled  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  fiS  2299-2305;  Dec  Dig.  | 
986,*] 

11.  Oeikimal  Law  ({  940*)— New  Tbiai>- 
evidence. 

Newly  discovered  testimony  as  to  acts  of 
sexual  intercourse  other  than  those  upon  which 
the  state  relied  for  conviction  is  not  ground 
for  a  new  trial ;  such  evidence  dealing  only  with 
collateral  matters. 

[Ed.  Note.--For  other  cases,  see  Clinunal 
Law,  Cent  iHg.  ||  2S24r-2827;  Dee.  Dig.  { 
940.*] 

12.  GBnizNAL  Lav  988*)— Itew  Tbiai/— 
Htidekce. 

One  convicted  of  statutory  rape  on  bis  sis- 
ter Is  not  entitled  to  a  new  tnal  qn  the  ground 
that  he  could  procure  the  testimony  of  his 
mother  to  show  that  the  testimony  of  the  pros- 
ecutrix as  to  an  act  of  intercourse  not  relied 
up<Hi  for  conviction  was  false;  the  evidence 
being,  at  best,  only  cumulative,  and  not  of  a 
nature  that  would  probably  change  the  result. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |S  2306-2315,  2317 ;  Dec.  Dig. 
fi  938.*] 

13.  CBniiNAi.  Law  ({  9S7*>— New  Tbial— 
UiBOoiTDUcrr  ov  Jubobb. 

A  Juror  cannot  impeach  his  own  verdict 
Hence  accused  will  not  be  granted  a  new  trial 
upon  affidavit  of  a  juror  that  he  did  not  be- 
lieve accused  to  be  guilty,  but  concurred  in 
the  conviction  <aily  on  the  tiieory  that  it  wonld 
be  for  accused's  benefit  to  receive  a  I^ht  sen- 
tence, aud  b^in  serving  his  time,  rather  than 
to  remain  in  jail  waiting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2302-2395;  Dee.  Dig.  S 
957>] 

Department  2.  Appeal  from  Saperlor 
Court,  Chelan  Cotmt?;  Wm.  A.  Grimshaw, 
Judge. 

William  N.  Gay  waa  owTlcted  of  rape,  and 
he  appeals.  Affirmed. 

Uorris  &  Bbipley,  of  Seattle,  for  appellant 
N.  M .  Sorenson,  of  Wenatchee^  for  the  State. 

FULLERTON,  J.  The  appellant  was  con- 
victed ot  the  crime  of  rape,  allied  to  have 
been  committed  upon  the  person  of  hla  sister, 
a  female  child  of  the  age  of  14  years.  From 
the  judgment  and  sentence  pronounced  upon 
him,  be  appeals.   His  assignments  of  error 
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(Wash. 


can  best  be  discussed  In  the  acAa  in  wblcb 
they  are  presented  by  his  counsel. 

[1, 2]  Id  ber  examlnatloii  In  chief  the  pros- 
ecuting witness,  after  testifying  to  some  four 
different  acts  of  Intercourse  between  hurseU 
and  the  appellant  had  at  Interrals  separated 
by  a  considerable  lapse  of  time,  was  permit- 
ted to  testify,  over  objection,  that  she  had 
made  complaint  of  the  assaults  to  a  third 
person,  and  to  give  the  name  of  the  person 
to  whom  the  complaint  was  made.  Later  on 
In  her  testimony  the  exact  time  of  making  the 
complaint  was  shown,  whereupon  the  court, 
on  motion  of  the  appellant,  withdrew  from 
the  Jury  all  of  the  testimony  concerning  the 
complaint  and  Instructed  the  Jury  not  to  con- 
sider it  in  making  up  their  verdict,  basing 
his  ruling  on  the  ground  that  the  complaint 
was  not  made  In  such  reasonable  time  as  to 
have  any  probative  force  as  evidence.  The 
appellant  contends  that  the  court  committed 
prejudicial  error  in  this  ruling:  First,  be- 
cause evidence  of  complaints  are  not  admissi- 
ble in  a  prosecution  for  rape  where  the  ele- 
ment of  consent  is  not  a  necessary  ingredient 
of  the  olfense ;  and,  second,  because  the  court 
allowed  the  prosecution  to  go  beyond  the  rule 
In  permitting  the  witness  to  name  the  person 
to  whom  the  complaint  was  made.  The  cases 
of  State  V.  Hunter,  18  Wash.  670,  62  Pac  247, 
and  State  v.  Griffin,  43  Wash.  B»l,  86  Pac 
951,  H  Ann.  Cas.  95,  are  principally  relied 
upon  as  sustaining  the  contention.  We  can- 
not, however,  think  the  cases  bear  the  con- 
struction the  appellant  puts  upon  them.  The 
case  of  State  v.  Hunter  was  a  prosecution  for 
an  attempt  to  commit  rape  upon  the  i>erson 
of  a  female  child  of  the  age  of  eight  years. 
At  the  trial  the  mother  of  the  child  was  per- 
mitted, over  objection,  to  testify  to  the  fact 
that  the  child  made  complaint  to  her  of 
the  assault  within  an  hour  after  It  had  been 
committed.  This  was  assigned  as  error  on 
an  appeal  after  conviction,  but  the  court  sus- 
tained the  conviction,  saying  that  it  was  not 
"error  to  permit  the  mother  to  testify  that 
the  prosecutrix  made  complaint  to  her  im- 
mediately, or  at  least  vpithln  an  hour,  after 
the  assault  wa»  committed."  The  case  Is  re- 
lied upon  also  as  sustaining  the  second 
branch  of  the  contention,  but  we  think  it  sup- 
ports the  contrary  rule.  True,  the  court  did 
say  In  the  course  of  the  opinion  that  the  "bet- 
ter nile  Is  to  restrict  the  evidence  to  the  fact 
of  complaint,  and  that  anything  beyond  that 
is  hearsay  of  the  most  dangerous  character." 
But  the  court  was  speaking  concerning  the 
particulars  of  the  complaint,  the  facta  and 
drcumtitunces  of  the  assault  as  detailed  by 
the  person  assaulted  when  making  the  com- 
plaint, not  to  the  question  whether  the  person 
to  whom  the  compluint  was  made  might  or 
might  not  be  named.  Indeed,  It  Is  the  com- 
mon practice  to  prove  the  fact  of  complaint 
by  the  person  to  whom  the  complaint  was 
made,  and  it  was  in  this  manner  that  the 
fact  was  proven  in  the  particular  case.  Sure- 
ly, U  It  be  permiaslbla  to  produce  before  the 


Jury  the  very  person  to  whom  the  complaint 
was  made,  it  is  equally  permiaaible  to  permit 
the  person  assaulted,  when  testifying  to  the 
fact  that  she  made  ccnnplalnt  of  tbB  aasanlt, 
to  name  the  person  to  whom  the  eomxdalnt 
was  made. 

The  case  of  the  State  t.  Ortffin  was  lllce* 
wise  a  prosecution  for  rape  c<mimitted  upon  a 
female  child  under  the  age  ct  consent.  In 
that  case,  also,  the  court  below  admitted  ev- 
idence of  complaints  made  by  the  prosecutrix 
following  the  commission  of  the  assaults  up- 
on her.  But  while  the  admission  of  this  evi- 
dence was  held  error  on  the  appeal  of  the 
cause,  it  was  not  so  held  because  Inadmissible 
under  all  circumstances,  but  because  there 
were  "months  of  inexcusable  delay"  between 
the  time  ot  the  commission  of  the  crime  and 
the  time  the  complaints  were  made,  and  be- 
cause other  circumstances  indicated  that  the 
complaints  were  not  made  spontaneously,  but 
In  pursuance  of  an  attempt  to  manufacture 
testimony.  On  the  other  hand,  the  court  dls* 
tinctly  stated  that  such  complaints,  when  sea- 
sonably made,  tended  to  corroborate  the  pros- 
ecuting  witness,  and  quoted  approvingly  from 
the  case  of  Thompson  v.  State,  38  Ind.  39, 
-wherein  it  was  laid  down  as  a  settled  postu- 
late of  the  law: 

"That  the  prosecator  may  show  by  the  testi- 
mony of  the  proMcntliig  witness,  or  that  of  any 
other  witnesses,  that  she  made  complaint  of  the 
outrage  reeentty  after  its  commianoiu  and 
when,  where,  aira  to  whom  it  was  made.**^ 

As  further  proof  that  this  court  has  never 
considered  such  testimony  Inadmissible  In  a 
prosecution  for  rape  upon  a  female  child  un- 
der the  age  of  consent,  we  call  attention  to 
the  case  of  State  v.  Myrberg,  56  Wash.  3S4, 
105  Pac.  622,  decided  subseQuent  to  the  cases 
relied  upon  by  the  appellant,  wherein  It  was 
expressly  held  that  It  was  proper  to  prove 
that  the  injured  female  made  complaint  when 
such  complaint  Is  seasonably  made;  holding 
a  complaint  to  be  seasonably  made,  when 
made  possibly  between  fifteen  and  twenty 
days  after  the  commission  of  the  offense.  We 
cannot  conclude  therefore  that  evidence  relat- 
ing to  the  complaint  made  by  the  prosecutrix 
of  the  assaults  made  upon  her  was  intrinsi- 
cally objectl(»iable,  but  that  It  was  objection- 
able, if  objectionable  at  all,  because  made  at 
a  time  too  remote  fr<»n  the  time  of  the  com- 
mission of  the  offense  to  tiave  weight  as  a 
probative  fact. 

[S]  But  It  Is  contended  that  the  evidence 
was  so  far  prejudidal  as  to  be  incaimble  of 
cure  by  its  withdrawal  from  the  considera- 
tion of  the  Jury.  To  this  point  the  appellant 
cites  State  v.  Pryor,  67  Wash.  216,  121  Pac 
56.  That  case,  however,  was  an  extreme 
case.  The  evidence  admitted  and  subsequent- 
ly withdrawn  had  reference  to  oGfenses  de- 
grading in  their  nature,  in  no  way  connected 
with  the  offense  upon  which  the  appellant 
was  being  prosecuted,  and  was  withdrawn 
only  on  condition  that  the  defendant  would 
admit  a  fact  necessary  to  be  ahown  In  ord^ 
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to  convlet  Urn  of  the  offense  witb  widtix  he 
was  ciiarged.  Under  these  drcamstancee,  the 
court  could  well  conclude  Out  tiw  act  of  the 
court  did  not  remove  the  prejudice  occasioned 
by  the  admission  of  the  Improper  evidence. 
But  it  was  not  UMcelii  intended  to  be  held 
that  no  error  in  the  adndsalcsi  of  Improper 
testimony  can  be  cured  by  such  means,  and 
espedally  was  It  not  meant  to  be  held  that 
eridence.  not  t^ectlonable  In  itself,  bat  Im- 
properly admitted  because  of  a  draunstance 
not  shown  when  the  testimony  was  offered, 
cannot  be  cured  by  withdrawing  it  from  the 
cwslderatlon  of  the  Jury.  Tba  inresnmptlou 
in  all  cases  is  that  the  poxy  obeyed  the  In- 
stmctlons  of  the  court,  and  this  presumption 
must  itterail  until  it  is  OTetcome  by  some 
showing  that  the  fact  Is  otherwise.  To  with- 
draw evidence  subsequently  discoreied  to  be 
im^Topaas  admitted  la  a  common  ptacttoe  In 
criminal  as  well  as  In  dvll  causes,  and  the 
procedure  Is  cenerally  held  to  core  any  error 
canaed  by  Its  Improper  admlsaiwL  State  t. 
ManTille,  8  Wash.  S2&,  86  Pac  470;  Yakima 
Valley  Bank  V.  McAllister,  87  Wash.  C66,  79 
Pac  1119,  1  L.  B.  A.  (N.  S.)  1075,  107  Am. 
St  Bep.  B28.  We  think  In  the  present  case 
any  error  committed  by  the  admission  of  the 
testimony  objected  to  was  cured  1^  its  snb- 
sequent  wlthdrawaL 

[4]  Tba  second  contrition  r^tes  to  the 
exidaslon  of  certain  proffered  evidence.  On 
the  cross-examination  of  the  prosecutrix,  she 
was  asked  if  she  had  not  sustained  sexual  re* 
lations  with  another  brother  at  about  the 
times  of  the  alleged  assaults  made  upon  her 
by  the  ai^lant,  and  later  on  the  brother 
was  produced  as  a  witness  and  similar  ques- 
tions were  propounded  to  Mm.  The  court 
sustained  objections  to  this  line  of  testimony, 
and  the  appellant  contrada  for  error  In  the 
ruling,  arguing  that  the  testimony  was  com- 
petent for  the  purpose  of  impugning  the  ve- 
racity and  credibility  of  the  witness.  It  Is 
the  general  rule  that  in  prosecutions  for 
forcible  rape  specific  acts  of  nnchastity  on 
the  part  of  the  prosecutrix  cannot  be  shown 
to  affect  her  credibility,  although  her  general 
reputation  tot  chastity  may  be  shown  for 
that  purpose.  Btate  v.  Holcomb,  7S  Wash. 
652,  1S2  Pae.  416;  People  v.  McLean,  71 
Hlcfa.  809.  88  N.  W.  817,  15  Am.  8t  Rep.  368; 
People  V.  Abbott,  97  HlCh.  484,  56  N.  W.  862, 
87  Am.  St  Bap.  860;  Underbill,  Cr.  Ev.  <2d 
Ed.)  S  418 ;  8  Gteenl.  Ev.  |  214.  The  same 
rule  applies  to  a  case  of  statutory  rape.  State 
V.  Workman,  66  Wash.  292, 119  Pac.  761.  Ev- 
idence of  this  duracter  has  been  held  in 
some  of  the  cases  to  be  admissible  for  the 
purpose  of  showing  consent,  but  consent  is 
not  a  material  Inquiry  In  the  Instant  case. 
The  female  child  against  whom  the  offense 
was  committed  was  under  the  age  of  16 
years,  and  by  the  provtslcmB  the  atatute, 
conclusively  presumed  to  be  incapable  of  giv- 
ing consult.  To  canially  know  a  female  <diild 
who  Is  under  that  age  is  a  crime  in  the  eyes 


c£  the  law,  even  though  she  be  a  wanton  of 
the  most  degraded  character. 
As  was  said  In  the  case  of  People  v.  Abbott, 

supra: 

"  •  •  •  ReBpondcnt's  counsel  drew  from 
the  girl  the  fact  that  at  other  times  prior  to  the 
alleged  offenae  she  bad  had  intercourse  with 
aeveial  otiier  mtn.  The  court  admitted  this  tes- 
timony oa  the  claim  of  counsel  for  ressondent 
that  it  was  competent  as  bearing  upon  tne  girl  s 
credibility.  It  was  not  competent,  in  this  cBBti, 
even  for  that  purpose.  If  the  girl  bad  been  of 
the  age  of  oonseut.  it  might  be  competent  to 
admit  evidence  of  her  general  reputation  for 
chastity,  as  bearhig  upon  the  probability  of  her 
story,  but  specific  acta  of  uncnaatity  could  not 
be  inquired  into.  People  v.  McLean,  71  Mich. 
309  tS8  N,  W.  917,  15  Am.  St  Rep.  263].  But 
here  the  law  conclusively  presumes  that  the 
girl  could  not  give  her  consent,  and  every  act 
of  Intercourse  with  her  would  tie  a  crime  com- 
mitted against  her,  and  such  acts  could  not 
therefore  aSeet  her  credibili^.  Her  repuUtion 
for  truth  and  veracity  could  be  inquired  into, 
tiw  same  ai  of  an  adult;  but  she  could  not  be 
impeaefasd  by  hur  acts  «E  IntSRwnisa." 

[I]  But  if  tbB  mle  were  otherwise,  there 
could  be  no  reversible  error  in  the  ruling  in 
the  parUcnlar  instance.  The  appellant  had 
the  benefit.  If  benefit  it  was,  of  the  tact 
sou^t  to  be  shown.  Easewhere  in  the' cross* 
examination  of  the  prosecntiix,  had  pertain- 
ing to  another  matter,  it  was  made  clearly  to 
appear  that  the  other  brothert  ftt  the  time 
concerning  whidi  the  tnqoiry  was  made,  had 
been  guilty  of  carnal  intimacy  witii  her,  and 
that  the  appellant  had  been  informed  of  the 
fact  As  the  fact  alone,  not  the  manner  in 
which  it  was  presented  to  the  jnry,  was  the 
material  matter,  any  error  caused  by  the  re- 
jection of  the  testimony  in  the  first  instance 
was  cored  by  Its  subsequent  admlsdon. 

[I]  After  the  prosecuting  attorney  had  been 
Informed  of  the  probable  intimacy  of  the 
appellant  with  the  prosecutrix,  he  sent  a  dep- 
uty sheriff  to  the  appellant's  place  of  red- 
dence  with  the  request  that  he  appear  In 
Chelan  on  a  certain  day.  The  appellant  ap* 
peared  at  the  time  appointed,  and  met  the 
prosecuting  attorney,  the  prosecutrix,  a  com- 
mitting magistrate,  and  two  other  persons,  at 
the  office  of  the  committing  magistrate. 
While  there  the  prosecutrix  made  charges 
against  him  of  criminal  relations,  and  sub- 
sequently, after  the  prosecutrix  had  left  the 
romn,  the  prosecuting  attorney  questioned 
him  as  to  their  truth.  At  the  trial,  the  per- 
sons present  were  severally  called  as  witness- 
es for  the  state,  and  each  testified  that  in  an- 
swer to  the  prosecutor's  questions  the  appelr 
lant  admitted  the  truth  of  the  girl's  state- 
ments. On  cross-examination  they  further 
testified  that  the  appellant  appeared  nervous 
and  excited  during  the  prosecutor's  examina- 
tion. The  appellant  while  testifying  In  his 
own  defense  at  the  trial  denied  making  the 
admissions.  The  appellant's  wife  testified  In 
his  behalf,  and  during  the  course  of  her  ex- 
amination the  court  sustained  an  objection 
to  the  following  question  put  to  her  by  his 
connstf: 
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"What  is  the  diaposition  and  nature  of  Mr. 
Gay  [meaning  the  appellant]  with  reference  to 
becoming  excited  in  answering  questions?" 

It  is  claimed  that,  owing  to  the  somewhat 
peculiar  nature  of  the  case,  the  court  com- 
mitted reversible  error  In  refusing  to  permit 
an  answer  to  the  question.  We  cannot,  how- 
ever, think  the  ruiing  has  that  effect.  While 
the  coiirt  could  properly  have  permitted  the 
witness  to  answer,  an  answer  to  the  effect 
that  he  did  become  nervous  and  excited 
when  questioned,  or  when  answering  ques- 
tion^, would  have  thrown  but  little  light  on 
the  question  of  his  guilt  or  innocence.  That 
he  was  nervous  and  excited  at  the  time  was, 
as  we  have  shown,  admitted  by  aU  of  the 
witnesses  testifying  to  the  admissions.  That 
bis  nervousness  and  excitement  did  not  arise 
from  the  suddenness  of  or  surprise  at  the 
accusation  appeared  elsewhere  in  the  testi- 
mony. It-  was  shown  that  he  knew  prior  to 
the  time  he  was  summoned  by  the  prosecut- 
ing attorney  of  the  accusations  his  sister 
had  been  making  against  him,  and  that  he 
Imew  that  it  was  concerning  them  that  the 
prosecutor  wished  to  see  him.  The  only  pur- 
pose of  the  question  was  to  give  rise  to  an 
Inference  that  the  appellant,  because  of  his 
peculiar  disposition,  might  have  become  ex- 
cited at  the  meeting  In  the  magistrate's  of- 
fice, and  answered  the  questions  put  to  him 
unwittingly ;  but,  as  the  fact  of  excitement 
Itself  appeared,  aU  that  could  be  gained  by 
an  answer  to  the  question  waS'  accomplished. 

{r,  I]  It  la  next  contended  that  there  was 
no  proof  of  a  consummated  offense  In  that 
there  was  no  proof  of  actual  penetration. 
But,  without  detailing  the  evidence  at  length, 
we  think  It  sufficient  to  Justify  the  Jury  In 
finding  that  there  was  some  penetration. 
The  prosecutrix  testified,  and  it  was  testified 
that  the  appellant  admitted  at  the  meeting 
in  the  magtetrate's  office  preceding  his  arrest, 
that  the  appellant  persisted  In  the  act  of  in- 
tercourse until  he  was  compelled  to  desist 
because  of  the  pain  It  caused  the  prosecutrix. 
It  is  the  general  rule,  and  in  this  state  the 
rule  of  the  statute  (Rem.  &  Bal.  Code,  f  2437) , 
that  any  penetration,  however  Blight;  is  suffl' 
ctent  to  satisfy  the  requlremoit  in  this  re* 
gard.  It  la  the  rule,  also,  that  penetration 
may  be  proved  like  any  ottier  fact ;  that  Is, 
either  by  direct  or  (drcumstantlal  evidence. 
Clearly,  therefor^  if  the  jury  believed  the 
evidence,  they  were  warranted  in  finding  that 
there  waa  penetration  within  the  meaning  of 
the  role. 

[I]  So  with  the  further  contention  that  the 
evidence  did  not  Justify  the  verdict  The 
prosecutrix  testified  to  every  element  neces- 
sary to  constitute  a  completed  ofTenae.  In 
this  she  was  corroborated  by  the  witnesses 
who  testified  to  the  appellantfs  admissions. 
The  weight  and  sufficiency  of  the  evidence 
was  therefore  for  the  Jury,  and  tibia  court  Is 
not  privileged  to  say  that  they  drew  a  wrong 
ooDclnslon  therefrom. 

[II]  At  the  trial,  as  we  have  before  stated. 


the  prosecutrix  testified  to  some  three  dis- 
tinct acts  of  carnal  Intercourse  occurring  be- 
tween herself  and  the  appellant  In  addition 
to  the  act  set  forth  in  the  Information.  One 
of  these  acts,  she  testified,  occurred  In  a 
bouse  in  which  she  was  living  with  her  moth- 
er, and  at  a  time  when  her  mother  was  in  tbe 
house.  On  cross-examination  she  was  asked 
If  she  had  not  testified  on  her  preliminary 
examination  that  tbe  appellant  had  made 
but  one  attempt  to  have  sexaal  intercoorse 
with  her;  the  same  being  the  act  charged 
in  the  preliminary  complaint  and  set  forth  in 
the  information.  She  answered  by  saying 
that  she  did  not  remember  of  being  asked 
concerning  any  act  other  than  the  one  charg- 
ed, but  that  if  she  had  been  so  asked  she 
answered  truthfully.  On  the  appellant's  case 
the  committing  magistrate  was  called  by  way 
of  impeachment,  and  testified  that  the  proa- 
ecutrix  did  say  at  the  preliminary  hearing 
that  there  had  been  but  one  act  of  sexual  in- 
terconrae  between  berseU  and  tba  appellant, 
and  tbls  in  answer  to  ft  qneetlMi  put  to  her 
by  the  proaecnting  attorney  faiiUBelf.  After 
the  return  of  the  verdict,  tiie  appellant  moved 
for  a  new  trial;  the  second  ground  of  tbe 
motion  being  surprise  at  the  testimony  of  the 
prosecuting  witness,  concerning  acts  of  In- 
tercourse other  than  the  one  alleged,  and  an- 
preparednesa  to  meet  the  testimony  for  that 
reason.  Tbe  niotlon  was  accompanied  by  tbe 
affidavit  of  the  appellant;  averring  his  snr- 
prtse  at  the  teatLmony,  and  averring  that  tbe 
mother  would,  bad  she  been  present  in  court, 
have  disputed  and  entirely  disproved  Uie 
testimony  of  the  prosecuting  witness  conoexn- 
Ing  the  act  stated  to  have  occurred  at  tbe 
house  within  which  the  mother  waa  present, 
and  that  her  testlnumy  could  be  inocored  on 
a  retrial  of  the  cause.  TbB  appellant's  atr 
torney,  who  had  active  cbai^  of  tbe  conduct 
of  the  defense,  also  filed  an  affidavit  to  fact 
of  surprise,  averring,  however,  that  "since 
the  trial  be  has  been  advised  that  one  Bmma 
Gay  [the  mother]  could  and  would,  if  present 
in  court,  have  testified  to  fftcts  wblcb  would 
clearly  establish  beyond  a  reasonable  doubt 
the  impossibility  of  the  act  testified  to  as 
having  taken  place  In  the  Long  house  In  tbe 
month  of  June,  1912,"  the  house  referred  to 
by  the  prosecuting  witness.  Tbe  affidavit  al 
the  mother  was  not  produced,  nor  does  it  ap- 
pear that  her  affidavit  could  not  then  have 
been  obtained.  Nor  was  surprise  claimed  at 
the  time  of  the  trial,  or  a  postponement  of 
the  trial  or  a  continuance  asked  that  the 
mother  might  be  produced  as  a  witness  at  the 
trial,  although  it  appeared  that  she  was  at 
that  time  In  the  county  of  the  place  of  trial, 
and  only  some  20  miles  distant  from  siudi 
place. 

In  Reeder  v.  Traders*  National  Bank,  28 
Wash.  139,  68  Pac.  461,  the  following  waa 
stated  as  the  general  rule  applicable  to  new 
trials  based  on  the  ground  of  surprise: 

"It  is  a  TecogniKed  principle  that,  when  an  ap- 
plication for  a  new  trial  on  the  ground  of  acci- 
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dent  or  surprise  in  made,  It  ll  not  only  necessary 
tbat  the  party  shoold  have  been  sarprised,  bat 
tbat  it  wu  not  the  consequence  of  neglect  or  in- 
attention on  tbe  part  of  tbe  party  surprised; 
also,  that  he  used  all  reasonable  efCorta  to  over- 
come the  evidence  which  worked  the  surprise,  or 
that  it  was  not  within  his  power  to  have  done  so 
bj  the  employment  of  reasonable  diligence^ 
'But  he  can  nevsr,  after  ha.Tins  anlnQittecl  Us 
cause,  on  findinz  uiat  the  verdict  or  judgment 
is  against  him,  become  surprised  at  what  had 
previously  happened  during  the  trial  and  ask  the 
court  to  relieve  him  from  his  own  error,  mis- 
take, or  omission.' " 

In  PiDCus  v.  Puget  Sound  Brewing  Co, 
18  Wash.  108,  GO  Pac.  030,  the  following  lan- 
guage was  used: 

"But  in  any  event,  if  this  testimony  was  so  es- 
aoktial  to  the  defendant's  case  that  it  would 
warrant  the  gmntiog  of  a  new  trial,  then  it 
was  essential  enough  to  have  warranted  the 
ting  of  a  nonsuit  or  of  a  continuance.  If 
matter  had  been  presented  to  the  court 
when  it  was  discovered  that  the  desired  evidence 
could  not  be  obtained,  a  motion  for  continuance 
should  have  been  made,  and  the  same  court  that 
granted  the  motion  to  set  aside  the  verdict  would 
undoubtedly  have  granted  a  moticm  for  a  con- 
tinnance,  on  terms  or  otherwise.  And  In  any 
event,  the  plaintiff  would  have  been  entitled  to 
a  nonsuit.  If  he  was  surprised  on  the  trial  of 
his  case,  his  remedy  was  as  we  have  indicated ; 
if  he  was  not,  he  simply  took  chances  on  obtain- 
ing a  Teidict  from  the  jury  on  the  testimony 
wfildi  he  had  at  hand ;  and,  liaving  elected  to 
submit  his  case  to  the  jury  on  such  testimony, 
he  cannot  now  be  heard  to  complain  that  the 
testimony  was  insufficient,  and  that  be  could,  on 
another  trial,  produce  more  and  better  testi- 
mony. If  this  practice  were  tolerated,  no  re- 
liance could  be  placed  upon  a  judgment,  and  it 
would  become  a  favorite  practice  with  litigants 
to  obtain  a  second  trial,  if  unfortunate  in  the 
first,  by  neglecting  to  procure  all  the  testimony 
which  might  originally  have  been  procured  in 
tbe  case." 

Mr.  Bisbop,  In  his  New  Orlminal  Proce- 
dure, at  section  966cl,  says: 

"If  during  the  trial  a  party  is  'surprised,'  as 
tbe  expression  is,  by  some  unforeseen  turn  in 
the  ease  for  which  he  Is  not  prepared — for  ex- 
ample, tbrongb  having  been  misled  as  to  testi- 
mony—the court  on  request  will  grant  such 
•suspension  or  continuance  as  the  emergency  re- 
quires. Neglecting  to  apply  for  which,  he  can- 
not on  defeat  have  a  new  trial ;  but,  if  wrong- 
fully refused,  he  may;  and,  in  emergences  less 
extreme,  the  court  in  its  discretion  will  permit 
postponements  after  tbe  trial  has  begun,  for  the 
parties  to  complete  some  needful  preparation." 

And  at  section  1280  of  tbe  same  work: 

"Surprise  is  a  familiar  ground  for  a  new 
trial,  both  in  criminal  cases  and  civil.  It  must 
arise  before  verdict,  not  after ;  ordinarily  the 
sarprised  party  must  have  ashed  for  the  needful 
post^nement  or  continuance  to  procure  the 
required  evidence,  and  have  been  refused ;  and 
tlie  case  must  come  also  within  the  oUrn  prln- 
dples  familiar  to  the  law  of  new  triaU." 

So  Ur.  Wbartcm: 

"The  mere  fact  of  a  party  being  surprised  by 
the  introduction  of  unexpected  evidence,  how- 
ever, is  no  ground  for  a  new  trial,  especially 
when  the  affidavit  does  not  show  that  the  'sur- 
prising' evidence  was  not  tme,  and  that  no  ef- 
fort was  made  on  trial  for  continuance  to  meet 
the  surprise."  Wharton's  Criminal  Pleading  & 
Practice  (0th  Ed.)  |  884. 

In  Hope  v.  State,  124  6a.  438,  52  S.  B.  747, 
tt  was  sold: 

"When  counsel  for  the  accused  learned  that 
tbe  witness  npon  whose  statement  he  relied  In 
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reference  to  tbe  proof  of  an  alibi  had  misled 
him,  he  should  have  called  the  attention  of  the 
court  to  the  matter  and  made  a  motion  for  a 
postponement  of  the  case.  As  knowledge  of  this 
fact  came  to  him  pending  the  trial,  he  could  not 
take  the  chances  of  a  favorable  verdict,  and, 
after  an  unfavorable  verdict,  insist  upon  a  new 
trial  being  granted  on  account  of  a  lact  which 
came  to  bis  Itnowledge  before  verdict." 

In  State  v.  Gardner.  33  Or.  X48,  &4  Fac. 
809,  tbe  court  stated  the  rule  as  follows: 

"The  affidavits  in  support  of  the  motion  for 
a  new  trial  show  that  Mabel  Hitcbman  testified 
at  defendant's  preliminary  examination,  and 
also  before  the  grand  jury,  that  the  crime  was 
committed  May  20.  18(^7,  and  the  indictment  so 
alleged  the  fact.  At  the  trial,  however,  she  tes- 
titled  that  tbe  overt  act  occurred  a  month  earli- 
er, and  this  change  is  tbe  suiprise  of  which  the 
defendant  complains,  and  which  his  counsel  in- 
sist aSords  ground  for  a  new  trial.  At  tbe  time 
the  testimony  was  so  given,  no  motion  for  a 
continuance  was  made,  and  defendant  waited 
until  aftor  the  veidlct  was  rendered  before  mak- 
ing any  eftort  to  guard  against  the  effect  of  the 
alleged  surprise.  The  rule  is  well  settled  tbat 
to  entitle  a  party  to  have  a  judgment  set  aside 
on  account  <»  surprise,  it  must  aj^ear  he  imme- 
diately applied  for  a  poatpimement  of  the  trial 
when  tbe  surprise  occurred,  and  tbat  he  cannot 
speculate  upon  tbe  chances  of  obtaining  a  favor- 
able verdict,  and,  after  having  failed  in  this  re- 
spect, urge  as  a  ground  for  a  new  trial  any  mat' 
ter  tbat  occurred  at  the  trial,  and  was  known 
to,  but  waived  by,  him." 

It  Is  true  tbat  In  tills  state  tbe  wording 
of  the  statute  relating  to  granting  new  trials 
on  tbe  ground  of  suipriae  In  civil  actions  dif- 
fers Bomewbat  from  tbat  relating  to  granting 
new  trials  in  criminal  actions,  and  it  may 
be  contended  tbat  becanae  tbereof  the  mle 
we  bave  applied  to  civil  causes  is  not  amiU- 
cable  to  criminal  eansea.  But  we  think  the 
same  rule  should  be  applied  to  both.  As  in- 
dicated in  the  cases  dted.  It  is  the  policy  of 
the  law  to  require  claims  of  error  to  be  made 
at  tbe  time  tbe  matter  on  which  the  claim  is 
predicated  occurs.  The  wisdom  of  the  policy 
Is  well  lllnstrated  in  the  present  case.  Had 
the  appellant  called  tbe  attention  of  tbe  court 
to  tbe  surprise  at  the  time  it  occurred,  tbe 
witness  whidi  he  now  offers  to  counteract 
the  statements  of  the  prosecutrix  could  bave 
been  brongbt  before  the  court  at  most  with 
but  a  few  hours'  delay  and  with  but  trifling 
additional  cost,  while  tbe  procedure  adopted, 
if  allowed  to  prevail,  will  entail  a  new  trial 
of  the  entire  case.  Beasonable  diligence  may 
be  exacted  of  a  defendant,  and  It  is  not  rea- 
sonable diligence  to  fail  at  the  trial  to  call 
attention  to  matters  which  can  be  there  rem- 
edied, and  which  are  then  as  much  within 
the  knowledge  of  the  defendant  as  they  can 
be  at  any  sulmequent  time. 

[11]  Furthermore,  it  Is  a  general  rule  that 
new  trials  will  not  be  grauted  in  order  to 
supply  evidence  to  sustain  or  impeach  a 
witness.  State  v.  Becman,  51  Wash.  557,  99 
Pac.  756.  Here  tbe  evidence  offered  Is  of  an 
impeaching  nature.  The  act  of  intercourse 
related  by  the  prosecutrix,  which  It  is  claim- 
ed the  mother  will  contradict,  was  not  the 
act  charged  la  the  Information,  or  the  act  np- 
on which  tike  appellant  was  convicted.  WliUe 
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under  the  rnlft  It  wob  permisBlble  to  abow 
the  act  as  tending  to  support  the  main 
charge,  It  was  Id  a  sense  a  collateral  matter, 
the  disproof  of  which  would  not  dlspiOTe  the 
particular  offense  charged. 

[1 2]  Again,  It  la  a  general  rale  that  newly 
discovered  erldence  Is  not  a  ground  for  a 
new  trial  where  the  evidence  Is  merely  cumu- 
lative and  there  is  no  reasonable  probability 
that  Its  admission  would  have  changed  the 
result.  Leschi  v.  Territory,  1  Wash.  T.  13; 
State  V.  Underwood,  35  Wash.  C68,  77  Pac. 
863;  State  v.  Bridgham.  SI  Wash.  18.  97  Pac. 
1096.  As  we  have  before  stated,  the  affidavit 
of  the  mother  was  not  produced,  and  there 
la  no  certainty  as  to  the  precise  matter  to 
which  she  would  have  testified.  The  nature 
of  the  aflldaTlt  of  the  appellant  and  his  at- 
torney, we  have  before  Indicated.  We  have 
also  indicated  in  part  the  nature  of  the  tes- 
timony upon  whlcli  the  verdict  rested.  In 
addition  thereto,  the  appellant  while  on  the 
witness  stand  maiie  a  Toluntory  statement 
showing  that  his  condnct  toward  tbe  prosecu- 
trix, at  ttie  time  she  testtfles  the  act  charged 
in  the  information  was  committed,  was  gross- 
ly indecent  and  reprehensible,  although  not 
amonntlng  to  a  sexual  assault  We  cannot 
feel,  therefore,  that  if  the  evidence  of  the 
witness  had  beoi  produced  at  the  trial,  and 
she  had  testified  as  it  is  now  <Aatmed  she 
would  testify,  the  result  would  have  been 
different;  that  tbe  omvictlfHi  rests  not  so 
much  upon  the  direct  testimony  of  the  prose- 
cuting witness  as  upon  the  corroborating  tes- 
timony, and  this  would  not  have  been  affect- 
ed by  the  eridoice  now  ttiou^t  to  be  ma- 
terial. 

LIS]  A  further  ground  for  a  new  trial  is 
based  npm  misconduct  of  the  jury.  The  mis- 
conduct Is  predicated  upon  an  affldavit  of  a 
juror  reading  as  follows: 

W.  McDanlcI,  being  first  duly  sworn, 
on  his  oath  says:  That  he  was  one  of  ue  jurors 
wbo  sat  upon  tbe  trial  of  the  State  of  Wash- 
ington V.  William  N.  Gayttrled  in  the  superior 
court  of  Gfaelan  county,  Wash.,  In  the  month 
of  November,  in  the  year  1913,  said  trial  be- 
ginning on  the  Slat  day  of  said  month  and  ter- 
minating in  a  verdict  of  'Guilty,'  which  said 
verdict  was  agreed  upon  at  about  the  hour  of 
2  o'clock  in  the  afternoon  of  the  2Stb  of  said 
month,  after  deliberating  from  about  10:30  p. 
m.  of  the  24th  day  of  said  month;  that  at  the 
time  of  agreeios  to  said  vesdict  this  defendant 
did  not  believe  and  had  not  been  convinced  by 
tbe  evidence  produced  uptm  the  trial  of  aald 
cause  that  the  defendant  was  guilty  as  charged 
in  the  information  of  said  cause,  and  he  does 
not  DOW  believe  that  be  was  guilty,  but  that  at 
the  time  he  agreed  to  said  verdict  he  believed 
that  no  verdict  would  be  returned  in  said  cause, 
as  the  jury  just  prior  to  that  time  stood  nine  to 
three  for  conviction,  but  the  jurors  talked  the 
situation  over,  and  it  was  stated  by  members 
of  said  jury  that  if  a  disagreement  was  had  and 
no  verdict  returned  that  tbe  defendant  would  be 
obliged  to  remain  in  jail  for  a  considerable 
length  of  time  awaiting  a  new  trial  (he  being 
at  that  time  Confined  in  jail) ;  that  if  a  verdict 
of  'Guilty'  was  returned,  and  with  it  a  r^m- 
mendatloQ  and  reduest  to  tiie  court  for  leniency 
in  the  Sentence,  tbat  tbe  defendant  would  re- 
ceive a  jail  sentence  and  be  permitted  to  enter 
upon  the  sarTiee  tlwceof  at  once,  and  that  ha 


would  have  all  or  at  least  the  major  portion  oC 
said  sentence  served  before  a  new  trial  of  the 
cause  could  be  had,  and  that  it  would  be  bet- 
ter for  tbe  defendant  to  so  return  a  verdict  of 
'Guilty'  and  permit  him  thus  to  serve  a  Jail 
sentence  than  for  the  jury  to  disagree  and  ne- 
cessitate a  new  trial ;  and  this  affiant  voted  for, 
and  agreed  to  said  verdict  solely  and  wholhr 
upon  the  belief  that  the  conditions  above  deteu- 
ed  existed,  and  that  a  Jail  sentence  would  be  in- 
flicted as  the  penalty  In  thia  cause,  and  that  no 
other  penalty  would  be  inflicted,  but  he  did  not 
at  that  time  believe  the  defendant  was  gnllty 
of  the  crime  charged  against  him;  tbat  the  ju- 
rors G.  B.  Landeroth  and  Fred  Weise,  wbo 
served  upon  the  Jury  with  this  affiant,  were  also 
of  the  opinion  tiuit  said  defendant  was  not 
guilty  of  tbe  crime  for  which  be  had  been  tried 
and  that  the  evidence  failed  to  establish  his 
guU^  but  they  expressed  themselves  aa  of  the 
opimou  tbat  upon  a  recommendation  to  the 
court  for  mercy  be  would  receive  but  a  Jail  am- 
tence  and  would  be  enabled  to  serve  out,  in  the 
jail  of  Chelan  county,  Wash.,  all  or  a  good  por- 
tion thereof  before  a  new  trial  oould  be  had; 
and  tbat  it  would  be  better  for  defendant  ao  to 
serve  than  to  await  a  new  trial  and  that  be- 
cause of  these  facts,  snd  in  consideratioa  there- 
of, they  would  consent  to  vote  for  a  verdict  of 
'Guilty.'  althougb  they  did  not  believe  tiiat  guilt 
was  established  by  tbe  testimony." 

But  we  think  the  matters  stated  in  tbe  affi- 
davit are  matters  inhering  in  the  verdict, 
and  cannot  be  received  to  impeach  the  ver- 
dict Btate  Holmes,  12  Wash.  169,  40  Paa 
735,  41  Paa  887;  State  t.  Aker,  54  Wash. 
342,  103  Pac.  420,  18  Ann.  Oas.  972;  State 
T.  Lorenzy.  69  Wash.  aOS,  109  Paa  1064« 
Ann.  Ca&  1912B,  163;  Thompson  on  Trials 
(2d  Ed.)  I  261fi;  29  Cyc  984. 

"The  rule  Is  of  universal  acceptance  thmt 
Jurymen  will  not  be  permitted  to  impeach  tlieir 
own  verdict,  and  thus  declare  their  own  perjury, 
for  one  oatb  would  but  offset  the  other.  Bou 
pubUc  decency  and  public  policy  alike  denumd 
the  rejection  of  such  testimonT."  State  t. 
Cloud,  130  La.  955,  68  South.  S7,  Ann.  Cao. 
iei3D.  1192. 

If  the  Juryman  making  the  affidavit  ai> 
tually  believed  that  the  evidenoe  did  not  Jus> 
tlfy  a  verdict  of  guilty,  It  was  a  gross  wrong 
on  his  part,  for  any  consideration  of  personal 
convenience,  or  any  consideration  of  con* 
venlence  to  the  defendant,  to  compromise 
with  the  other  members  of  the  Jury  and  agree 
on  a  verdict  of  guilty.  The  only  verdict  ha 
could  conscientiously  render  In  keeping  wltb 
his  oath  was  one  of  not  guilty.  He  therefore 
violated  his  oath  either  In  returning  the  Ter> 
diet,  or  in  making  the  affidavit  after  the  rft- 
turn  of  the  verdict  When  he  so  violated  It 
cannot,  of  course,  be  ascertained  without  an 
inquiry  into  the  privacy  of  the  Jury's  dellb- 
erationa  But  public  policy  forbids  such  in- 
quiries. To  permit  it  would  encourage  tam- 
pering with  Jurymen  after  their  discbarge, 
would  furnish  to  corrupt  litigants  a  means  of 
destroying  the  effect  of  a  verdict  contrary  to 
their  interests,  and  would  wealcoi  the  public 
regard  for  this  ancient  meQiod  of  osoertaln- 
ing  the  trntb  of  disputed  allegationa  of  &ct 
But  few  verdicts  are  reached  In  whU^  some 
Juryman  does  not  yield  In  eome  degree  hda 
opinions  and  convictions  to  the  opinions  and 
convictions  of  others.  And  when  he  does  so. 
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even  In  criminal  casein  It  Ib  to  tbe  Interest  of 
the  public  that  he  be  not  permitted  thereafter 
to  gainsay  hla  act 

Qnr  coucluBlon  Is  that  the  judgment  should 
be  affirmed,  and  It  will  be  so  ordered. 

OBOW,  a  J.,  and  MO0MT,  PAKEBB,  and 
HOBBISp  JJ^  ooncnr. 


HABBICAN  T.  McALISTBB  et  aL 
(No.  U641.) 
(SwHmeConrtof  WaaUngtoB.  De&14,lfil4.} 

1.  Appbai.  and  Bbbob  <|  26S*>— Bz^sftxoii  to 
FiNDiNas— Nkcessitt, 

Where  the  findlnes  in  a  suit  in  equity  were 
separately  stated  and  numbered  from  1  to  10, 
Inclusive,  and  were  followed  by  a  decree  in- 
trodnced  by  tbe  words,  "Now,  therefore,  it  is 
hereby  ordered,  adjudged,  and  decreed,"  which 
decree  was  also  set  out  in  separately  numbered 

Earagraphs,  such  findings  were  not  bo  embodied 
1  tbe  decree  as  t»  render  it  improper  or  unoec- 
cssary,  under  Bern.  &  BaL  Gode,  i  382,  provid- 
ing that  exceptions  need  not  be  talcea  to  any 
ruling  embodied  in  the  decree,  except  in  cases 
tried  without  a  jury,  to  except  tb^to. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||.1461,  1636-1561;  Dec 
Dig,  1265  •] 

2.  AraVAX.  AND  Ebbob  $  265*)— Statbmbnt  of 
Facts— ExcBPTioiTS  to  Fiudinob— Neces- 

BITY. 

Under  the  express  provisions  of  Benu  & 
Bal.  Code,  H  1736,  evidence  cannot  be  re- 
viewed on  appeal  in  a  suit  in  equity,  in  tbe  ab- 
sence of  exceptiona  to  the  finding  where  no 
part  of  the  error  relied  on  is  tbe  rejection  of  evi- 
dence ;  and  in  such  case  tbe  statement  of  facts 
will  be  stricken. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1461,  1536-1561;  Dec. 
Dig.  {  265.*] 

8.  Appeal  and  Ebbob  ({  266*)~Excbftions 
— ^Evidence. 

The  suffic^cy  <^  the  evidence  to  sustain 
the  findings  <d  tact  will  not  be  reviewed  on 
sppeal,  in  the  absence  of  exceptions  to  the  find- 
ings. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1461.  1636-1551;  Dee. 
Dig.  1  266.*] 

4.  MoBTOAOBS  (8  292*)— Salb  of  Mobtoaokd 
Pbopebtt— Aonoif  Agaikbt  Pubchabeb- 

FinniNOB  —  ScmoiENCT  TO  SUFPOBT  DB- 
OBBE. 

In  an  action  against  subsequent  parcbasers 
allied  to  have  assumed  a  mortgage  debt,  find- 
ings that  defendants  assumed  and  agreed  to 
pay  tbe  debt  were  sufficient  to  saatain  a  jadg- 
ment  for  plaintiff,  though  there  was  no  finding 
that  payment  of  tbe  debt  ha4  been  assttmed 
by  an  intermediate  granted 

[Ed.  Note^^oi  other  casM,  see 
Gent  Dig.  U  762-771,  790;  Dec  Dig.  | 

6.  Appeal  ard  Ebbob  (|  934*)  —  Bbview  — 

PBXBUHPnoN— Decree. 

A  decree,  in  an  action  In  equity,  will  be 
presamed  to  be  supported  by  the  evidence,  in 
the  absence  of  an  affiroiative  finding  tbat  the 
facts  necessary  to  support  It  do  not  exist. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8777-8781,  87^;  Dec. 
Dig.  i  884.*] 

6l  IfoBTOAOBS  290*)— AssmcPTiON  OP  Mom- 

0AOB  Debt— CONBIDBBAnOK-^^BBSITMFnoH, 

Wberot  by  the  terais  «f  tbe  deed,  grantees 


aasume  a  mortgage  on  the  premises  conveyed 
and  promise  to  pay  the  debt  a  valid  considera- 
tion for  the  ssBumptloB  will  be  Implied. 
[Ed.  Note.— For  otber  cases,  see  Ifortgafes, 

dSSS^'*/* 

7.  Appeal  and  Ebbob  (|  27d*)~^HixnTaB— 

lEXOBPTIONS— NECESSITX. 

An  objection  that  a  finding  ttiat  defendants 
assumed  the  mortgage  sued  on  was  a  mere  con- 
dnstoD,  in  the  absence  of  further  findings  that 
all  tbe  grantees  in  tbe  chain  of  title  had  assum- 
ed It,  could  not  be  considered  on  appeal,  when 
not  raised  by  exceptions  to  dw  findings  taken 
beSow. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1590,  1606,  l62a-162S» 
1(525-1630,  1764;  Dec.  Dig.  §  273.*] 

En  Banc.  Appeal  from  SnperlOT  Conrt, 
Sttokane  County;  B.  H.  SoUlTan^  Judge. 

Action  by  Henry  Barbican  agalzut  Frank 
McAIlster  and  others.  From  a  Judgment  for 
plaintlfl.  defendants  OharleB  U  Chamberlln 
and  wife  appeal.  Affirmed. 

Qeo.  W.  Shaefer,  of  Spokane,  Chas.  L. 
Chamberlain,  and  Post  Avery  &  Hlggins,  of 
Spoliane,  for  appellants.  S.  I.  Crane,  Cordl- 
ner  &  Cordlner,  and  Joseph  Bosalow.  all  of 
iSpokane^  for  respondent 

ELUS,  J.  This  Is  an  action  by  the  as- 
signee to  foreclose  a  mortgage  and  to  recover 
Judgment  against  subseQuent  puri^sers  of 
the  mortgaged  premises,  who.  It  is  alleged, 
assumed  the  debt  In  the  complaint  It  is  al- 
leged tbat  on  June  18,  1907,  the  defendants 
McAUster  and  wife,  being  then  the  owners  of 
a  certain  lot  In  tbe  dty  of  Spokane,  gave  to 
one  Major  a  mortgage  thereon  to  secure  the 
payment  of  a  note  for  16460  and  IntereeL  It 
is  then  alleged: 

"That  thereaftw  the  said  J.  M.  Murchie  and 
Isabel  Murcbie,  two  of  the  atmvenamed  de- 
fendants, purchased  said  lot  5  and  assumed  and 
agreed  to  pay  said  note  and  said  mortgage  ac- 
cording to  the  tenor  thereof;  that  thereafter 
the  Bald  Charles  Chamberlln  and  Sadie  W. 
Cbombeilin,  husband  and  wife,  two  of  the 
above-named  defendants,  purcbased  said  lot  5 
on  Block  3v1  in  Cannon's  addition,  and  assumed 
and  agreed  to  pay  said  note  and  mortgage  ao- 
cording  to  the  tenor  thereof,  all  of  wblcb  Is 
more  fully  shown  by  the  records  on  file  in  the 
auditor's  office  of  Spokane  county.  Wash. ;  and 

that  on  or  about  the  day  ot  Marcb,  1912, 

Frank  B.  Lelaud  and  Sarah  T.  Leland,  hus- 
band and  wife,  two  of  die  above^iamed  defend- 
ants, purchased  said  lot  6  in  block  88  In  Can- 
non's addition  to  Spokane  Falls  (now  Spokane), 
WaBh.^rom  the  said  Charles  Chamberlln  and 
Sadie  W.  Chamberlln,  and  assumed  and  agreed 
to  pay  said  note  and  mortgage  according  to 
the  tenor  therei^" 

There  Is  then  set  up  a  second  cause  of  ac- 
tion for  the  foreclosure  of  a  second  mortgage. 
With  this  we  are  not  concerned.  It  la  averred 
that  both  mortgages  and  the  notes  secured 
thereby  have  been  asalgoed  by  the  mortga- 
gees to  the  plaintiff,  who  is  now  the  owner  of 
the  same,  and  that  the  debts  secured  are  un- 
paid. Tbe  prayer  is  for  tbe  usual  decree 
foreclosing  the  mortgages,  for  a  sale  of  the 
pn^wrty,  tn  aa  application  of  the  proceeds 
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to  the  paymeot  of  the  amounts  found  due, 
and  that  the  plaintiff  have  Judgment  and  exe- 
cution against  the  defendants  and  each  of 
them  for  the  dedciency,  If  any,  that  may  re- 
main after  so  applying  the  proceeds. 

The  court's  'flDdlngs  of  fact  are  embodied 
in  the  decree,  but  they  are  separately  stated 
and  set  out  in  paragraphs  numbered  from  1 
to  10,  inclusive,  and  are  followed  by  the  de- 
cree proper,  also  set  out  In  separate  para- 
graphs numbered  from  1  to  7,  Inclusive.  The 
court,  after  finding  the  execution  of  the  note 
and  mortgage  sued  on  in  the  first  cause  of 
action  and  the  plalntilTa  ownership  thereof, 
found  that : 

-  "(4)  Thereafter  the  premises  described  in  said 
compleint  and  said  mortgage,  to  wit,  lot  5  in 
block  33  in  Cannon's  addition  to  Spokane  Falls 
(now  Spokane),  Wash.,  were,  by  mesne  convey- 
ances, transferred  to  the  said  Charles  L.  Cham- 
berlin  and  Sadie  W.  Chamberlin  and  by  them 
sold  and  transferred  to  the  defendant  Sarah  T. 
Leland,  and  that  the  said  Sarah  T,  Leland, 
Charles  L.  Chamberlin,  and  the  community 
consisting  of  the  said  Charles  L.  Chamberlin 
and  S'adie  W.  Chamberlin,  his  wife,  assumed 
and  agreed  to  pay  said  note  and  said  mortgage 
according  to  the  terms  thereof."  . 

There  Is  also  a  finding  of  the  amount  due 
to  the  plalntlfE  on  the  mortgage  contained  ta 
the  first  cause  of  action,  and  that  the  same 
Is  due  from  the  defendants  McAUster  and 
wife,  Sarah  T.  Leland,  Charles  L.  Chamber- 
lin, and  the  community  consisting  of  Charles 
L.  Chamberlin  and  Sadie  W.  Chamberlin, 
husband  and  wife.   It  is  then  found : 

"(10)  That  each  and  all  of  the  allegations  and 
averments  in  the  plaintiff's  complaint  are  true 
and  correct." 

No  ezceptlona  whatever  were  taken  to  any 
of  the  findings. 

The  decree  was  entered  on  May  29,  1913. 
It  awarded  a  personal  Judgment  against  the 
defendants  McAUster  and  wtte,  Sarah  T.  Le- 
land, Charles  L.  Cbamberlln,  and  the  com- 
munis consisting  of  Chamberlin  and  wife, 
on  the  first  cause  of  action,  directed  a  sale  of 
the  mortgaged  property  to  pay  the  same,  and 
directed  the  docketing  of  a  Judgment  against 
them  for  the  amount  of  any  deficiency  re- 
maining after  the  application  of  the  proceeds 
of  sale  upon  the  judgment  On  July  12, 1913, 
the  land  was  sold  by  the  sheriff  and  bid  In  by 
the  plalndff  for  94,000.  The  sheriff's  retam 
shows  a  deficiency  of  13,649.41.  The  defend- 
ants presented  their  proposed  findings  on 
July  15,  1913.  This  was  of  course  too  late  to 
be  of  any  avail.  On  July  22,  1913,  the  de- 
fendants Chamberlin  appealed. 

[1,  2]  The  respondent  objects  to  any  consid- 
eration ot  the  statement  of  facts,  and  moves 
that  It  be  stricken  and  the  Judgment  affirmed 
on  the  ground  that  no  exceptions  were  taken 
to  any  of  the  court's  findings.  The  appellants 
claim  that  no  exceptions  were  necessary  be- 
cause the  findings  were  Included  in  the  de- 
cree. The  findings,  however,  were  not  com- 
mingled with  the  recitals  of  the  decree  prop- 
er, but  were  separately  stated  and  numbered. 
They        followed  hy  the  decree,  which  was 


introduced  by  the  words :  "Now,  therefore,  It 
Is  hereby  ordered,  adjudged,  and  decreed." 
They  were  evidently  intended  as  the  findings 
of  fact  upon  which  the  decree  was  based. 
The  case  is  thus  distinguished  from  McAllis- 
ter V,  McAllister,  28  Wash.  013,  69  Pac.  119, 
and  Hagen  v.  Bolcom  Mills,  74  Wash.  475, 133 
Pac.  1000,  134  Pac.  1051,  In  which,  as  the 
opinion  in  each  case  shows,  no  recitals  which 
could  properly  be  denominated  findings  of 
fact  were  either  separately  made  or  Included 
in  the  decree.   The  statute  provides : 

"It  shall  not  be  necessary  or  proper  to  take 
or  enter  an  exception  to  any  ruling  or  dechrioo 
mentioned  in  the  last  section  which  is  embodied 
in  a  written  judgment,  order  or  journal  entry 
in  the  cause.  But  this  section  shall  not  apply 
*  *  *  to  findings  of  fact  or  conclusions  of 
law  *  *  *  in  a  decision  of  a  court  or  judge 
upon  a  cause  or  part  of  a  cause,  either  legal 
or  equitable,  tried  without  a  jory."  B«m.  k 
Bal.  Code.  {  382. 

This  sectltm  and  section  1736  of  Rem.  k 
BaL  Code  clearly  preclude  any  review  of 
the  evidence,  in  the  abscoice  of  ezoeptlonB  to 
the  findings,  thon^  Included  In  the  decree, 
where,  as  here,  no  part  of  the  error  xelled 
upon  Is  the  rejection  ot  evidence.  The  state- 
ment of  facts  must  be  strldcen.  Berens  v. 
Cox,  70  Wash.  G27,  127  Fac.  1S9;  Yakima 
Grocery  Co.  t.  Benolt,  06  Wash.  208, 106  Paa 
476;  Pender  t.  McDonald,  64  Wash.  130, 102 
Pac.  1026. 

[3]  The  lack  of  exceptions  prevents  us  from 
Inquiring  Into  the  snfflcimcy  of  the  evidence 
to  sustain  the  findings.  Our  review  Is  thus 
confined  to  the  single  inquiry:  Are  tb.e  find- 
ings suffldent  to  support  the  decree?  Nichols 
V.  Capen,  79  Wash.  120,  139  Pac  868. 

[4-1]  The  appellants  advance  the  single 
claim  that  a  grantee  tt  mortgaged  premises 
taking  through  mesne  conveyances,  and  whose 
immediate  deed  contains  a  clause  by  whicb. 
In  tenus,  he  assumes  Oie  mortgage  and  agrees 
to  pay  the  mortgage  debt  as  a  part  of  the 
purchase  price,  cannot  be  held  personally 
liable  for  the  debt  or  for  any  defldoicy  re- 
maining on  foreclosure  of  the  mortgage,  wb^ 
any  prior  grantee  In  the  chain  of  mesne  coa- 
veyances  did  not  assume  the  mortgage.  Since 
we  cannot  review  the  evidence^  it  la  obvloos 
that  it  will  be  unnecessary  to  decide  this 
question,  unless  it  can  be  said  that  the  flnd- 
tngs  show  a  gap  in  the  chain  of  assumptlooa. 
Assuming,  without  deciding,  that  such  sn 
hiatus  would  d^eat  tbe  claim  to  the  right  of 
a  personal  Judgmoit  against  the  appellants, 
where  there  is  no  Independent  conslderatloD 
for  tbe  assumption,  still,  under  our  uniform 
decisions,  the  findings  here  must  be  held  sof- 
flcleut  to  support  the  decree  for  two  reasons: 
(1)  Because  It  does  not  affirmatively  appear 
from  the  findings  that  there  was  in  fact  any 
gap  In  the  assumptions  In  the  chain  of  mesne 
conveyances  through  which  tbe  appellants 
claim ;  (2)  because  the  deed  to  tbe  app^ants, 
In  which  it  is  affirmatively  found  that  tber 
did  expressly  assume  tbe  mortgage,  imports 
a  consideration. 
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T3ie  appellants  reverse  our  first  proposltioa 
and  argue  tbat,  inasmuch  aa  the  court  did 
not  afflrmatlTely  find  that  there  was  an  un- 
broken chain  of  assumptions,  the  findings 
are  Insufficient  to  support  the  personal  Judg- 
ment against  them.  The  court,  however,  did 
find  the  nltlzoate  fact  necessary  to  sustain 
the  Judgment,  namely,  that  the  ^pellants 
"assumed  and  agreed  to  pay  said  note  and 
said  mortgage  according  to  the  terms  there- 
ot"  So  far  as  we  are  adrlsed,  no  court  has 
yet  held  that  the  fallare  to  find  every  proba- 
tlre  fact  neceesary  to  tto  eBtabllahment  ol 
tbo  ultimate  tacts  upon  which  a  decree  is 
founded  will.  In  de  ahaenoe  of  a  timely  le- 
qneat  for  such  complete  flndbigs,  render  the 
findings  of  the  ultimate  fact  imnifficlent  to 
mistehft  the  decree.  This  court  has  onlf  ormly 
held  to  the  contrary.  To  sustain  the  appel- 
lants' view  would  place  upon  £be  trial 
Judge  the  intolerable  burden  of  making,  on 
its  own  Initiative,  a  spedflc  finding  on  every 
probative  fact  of  which  there  was  any  evi- 
dence. It  would  require  him  to  make  the 
findings  almost  as  Tolumluons  as  the  state- 
moit  of  tacts,  on  pain  of  a  reversal  for 
insufficient  findings.  Indulging  every  In- 
tendment against  the  findings,  the  moat  that 
can  be  said  of  th^.  In  the  absence  of  the 
evidence.  Is  that  the  fourth  finding  is  defec- 
tive or  incomplete.  We  have  conslBtently 
held  that,  where  the  findings  are  merely  de- 
fective, it  will  be  presumed  that  the  evi- 
dence supports  the  Judgment  If  this  pre- 
sumption is  to  be  overcMne,  the  evidence,  as 
well  as  the  defective  finding,  must  be  brought 
to  this  court  In  such  manner  and  upon  such 
exceptions  as  to  enable  us  to  review  it 
Gould  V.  Austin,  CS2  Wash.  457,  461,  100  Pac. 
1029;  Thompson  v.  Emerson,  55  Wash.  188, 
140,  104  Pac.  201;  Nelson  v.  McPhee,  59 
Wash.  103,  1(KS,  109  Pac.  305.  The  true  rule 
Is  that  the  decree  of  a  trial  court,  in  an  ac- 
tion of  equitable  cognizance,  Is  entitled  to 
every  presumption  necessary  to  sustain  it. 
In  the  absence  of  an  affirmative  showing  In 
the  finding  itself  that  the  necessary  facts 
to  sustain  It  did  not  exist.  Magee  t.  Rlsley, 
143  Pac.  1088.  The  recent  decision  In  Katter- 
hagen  v.  Meister,  75  Wash.  112,  134  Pac.  673, 
does  not  combat  but  Illustrates  the  sound 
limits  of  this  rule.  In  that  case  the  findings 
were  neither  defective  nor  Incomplete.  They 
were  full  and  specific.  The  facts  affirmative- 
ly found  negatived  thq  correctness  of  the 
judgment,  which  Is  the  ^rect  converse  of 
the  case  here  presented. 

[7]  It  will  not  do  to  say  that  the  specific 
finding  that  the  appellants  assumed  the  mort- 
gage was,  In  the  absence  of  a  further  finding 
that  all  grantees  In  the  chain  also  'assumed 
it,  a  mere  conclusion.  Tliat  objection,  like 
those  to  other  defects  In  findings,  can  only  be 
raised  by  exceptions  taken  in  the  court  be- 
low. Lanridsen  v.  Lewis,  60  Wash.  60S,  97 
Psc:  663. 


However  reluctant,  we  are  forced  to  hold 
that  we  cannot  review  the  evidence.  The 
finding  that  the  appellants  in  fact  assumed 
the  mortgage  and  promised  to  pay  the  debt 
imports  a  valid  consideration,  in  the  absence 
of  evidence  to  the  contrary.  We  must  aasume 
in  support  of  the  decree  that  there  was  evi- 
dence either  of  a  continuous  line  of  assump- 
tions or  that  there  was  proof  of  an  independ- 
ent consideration  for  the  promise. 

The  Judgment  is  affirmed. 

CROW,  a  J.,  and  GOSB,  MORRIS,  FtJL- 
LEBTON,  MOITNT,  MAIN,  and  PARKER, 
JJ..  concur. 


STATE  ei  reL  WASHINGTON  BOOM  CO. 
V.  CHE  HA  LIS  BOOM  CO.    (No.  12305.) 

(Supreme  Court  of  Wasbington.    Dec.  12, 
1914.) 

1.  EUINENT  DOUAIH  Q  47*)—Pbopebtt  Sub- 
JBOT  TO  CORnElCNAnON  —  OWNSBSHIP  BT 
PUBUO  SBBVICK  COBPOBATIOn. 

Mere  ownership  of  property  by  a  public 
service  corporation  does  not  protect  it  from  con* 
demnation  by  another  public  service  corporation, 
but  an  order  to  prevent  such  condeomation  de- 
pends on  tSit  inteent  or  prospective  use  of  the 
property  by  the  condemnee  and  tbe  prospective 
use  by  tbe  coDdemnor.  tbe  comparative  advan- 
tages Sowing  to.  the  paoUc  as  between  ownership 
by  the  condemnee  and  condemnor,  and  tbe  com- 
paratlTe  advantages  and  dlBadvantagea  flowing 
to  the  parties  by  tbe  ownership  of  such  prop< 
erty. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  $§  107-120;  Dec.  Dig.  f  47.»] 

2.  Eminent  Douain  ({  47*)-rConDKMNATiON 
— Waixb  Rights— noB  bt  Boou  Oohfant. 

Rem.  &  Bal.  Code.  {  7111,  zegaires  that 
boom  companies  shall  file  in  the  office  of  tbe 
secretary  of  state  a  plat  or  survey  of  so  much 
of  the  shore  lines  of  tbe  waters  of  the  state  and 
lands  contiguous  thereto  as  are  prtqxned  to  be 
appropriated  for  the  purposes  of  such  corpora- 
tion. Held  that,  where  a  boom  company  filed  a 
plat  under  such  section,  including  the  waters 
of  the  slough,  and  afterwards  purchased  the 
upland,  but  for  26  years  had  made  no  use  of 
the  slough,  and  Its  business  in  later  years  had 
decreased,  so  that  there  was  no  pfobability  that 
it  would  need  such  waters  In  tbe  immediate 
future,  they  were  subject  to  c<»idemnation  by  a 
rival  boom  company,  which  needed  the  same  in 
tbe  fortberance  of  Its  bnslDeai. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, CenL  Dig.  H  107-120;  Dec.  Dig.  S  47.*] 

Department  1.  Certiorari  to  Superior 
Court,  CheAutUs,  Oonnty;  King  Dykeman, 
Judge; 

Condemnation  proceedings  by  tbe  Stete, 
on  relation  of  the  Wasblngtou  Boom  Com- 
pany, against  the  Caiehalls  Boom  Company. 
Decree  for  reapoDdeot,  and  relator  appeals. 
Reversed  and  reounded. 

John  C.  Hogan  and  A.  E.  Graham,  both 
of  Aberdeen,  for  appellant.  A.  Emerson 
Cross  and  G.  R.  Snider,  both  ct  Aberdeen, 
for  respondent 

PARKER,  J.  The  relator,  Washington 
Boom  Conpany,  seeks  to  acotiiTe  by  eminent 
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domain  proceedlJigs  Sie  rigftt  to  exteoA  and 
nmiiitJifn  its  botun  for  catcblng,  sorting,  hold- 
ing and  delivering  logs  and  otber  timber 
products  in  tbe  waters  of  that  portLim  of 
Preachers  alou^  which  nms  In  a  nwtherly 
and  westerly  direction  through  section  21, 
township  IT,  range  8,  In  Chehalis  county,  as 
against  the  rights  of  the  respondent,  Chehalis 
Boom  Company,  the  owner  of  tbe  land  In 
that  section  bordering  upon  the  slough.  The 
cause  came  on  for  preliminary  hearing  In 
the  superior  court  tor  Chehalis  county  upon 
the  Question  of  public  use  and  the  rlj^t  of 
tbe  relator  to  acquire  the  rights  son^t  by 
It  against  respondent,  Chehalis  Bonn  Oamr 
pany.  These  questions  being  submitted  upon 
the  Introduction  of  evidence  in  behalf  of  the 
respectlTe  parties,  Judgment  was  rendered 
by  the  court  denybtg  the  right  of  the  relator 
to  acquire  by  eminent  domain  proceedings 
the  rights  sought  by  It  as  against  respondent, 
and  dismissed  the  proceeding.  The  relator 
now  seeks  In  thla  court  rerersal  d  this  rul- 
ing and  Judgment  of  the  superior  court,  by 
writ  of  review. 

As  we  view  the  record  before  us,  there  is 
no  romn  tot  serious  conbroversy  over  the 
facts  controlling  the  rli^ts  of  the  respective 
parties.  Both  of  Uiese  boom  companies  are 
public  service  a»poratl(m^  in  that  they  are 
both  o^aniied  under  our  statute  requiring 
sudi  companies  to  catch,  h<dd,  and  A>rt  logs 
and  tlnd>er  products  ot  all  pers<m8  requiring 
such  service  up<m  the  same  terms  and  with- 
out discrimination  (Rem.  &  BaL  Code,  | 
TL18),  and  may  aoquire  property  necessary 
to  their  corporate  purposes  by  right  cl  emi- 
nient  domain  (Rem.  dt  BaL  Code,  H  7110, 
7120).  The  Chehalis  rivet,  to  whlfdi  Preach- 
ers dou^  is  tributery.  Is  a  large  navigable 
liver  some  thousand  feet  or  mwe  in  width, 
ronnii^;  westerly  through  Chehalis  county  in- 
to Grays  Harbor.  Preachers  slough  Is  a  nav- 
igable tributery  of  ChehaUs  river  some  200 
feet  in  widt^.  It  flows  In  a  sinuous  course 
In  a  general  westerly  direction,  receiving  its 
waters  from  the  Ch^iolls  river  at  ite  south- 
eily  abore,  and  empOsa  Into  tbe  river  a  dis- 
tence  of  some  4  or  6  miles  below.  Both  the 
river  and  Preadiers  slough,  as  well  as  oth- 
er trlbuterles  of  the  river  in  that  neighbor- 
hood, are  well  suited  to  the  carryli^  on  of 
boom  and  logging  operations  ttiereln. 

Respondent,  Chehalis  Boom  Company,  was 
organized  and  Incorporated  in  the  year  1888 
under  the  laws  of  Washington  Territory. 
Soon  thereafter  it  constructed  Ite  boom  at  Its 
present  location  akaig  tbe  north  shore  of  the 
Cbeballs  river,  opposite  and  above  the  mouth 
of  Preacbers  slougb.  During  a  period  of 
some  3  or  4  years  following  respondent  ex- 
tended Its  boom  until  It  occupied  tbe  north 
shore  of  the  river  for  a  diatence  of  about 
2^  miles.  Since  then  Ite  boom  bae  not  ma- 
terially changed  In  extent,  nor  occupied  any 
other  portion  of  tbe  river  or  tbe  trlbuterles 
thereof.  In  the  year  1890  it  died  In  the  office 
of  ttW' aeenCary  of  state  a  plat  oC  tiM  -ilviez 


and  tributaries  thereof  In  the  neighborhood 
of  Ito  boom,  showing  the  shore  line  thereof 
it  pn^KMed  to  sue  for  boom  purposes.  This 
was  done  evidmitly  with  a  view  of  comply- 
ing with  the  law  then  ezlatlng  relative  to 
boom  ctxnpanlea.  Laws  1S0O,  p.  470.  lliere* 
after,  in  December,  1891,  It  filed  with  the 
secretary  of  state  on  amended  plat  showing 
shore  lines  of  the  river  and  trUmtartes  it 
proposed  to  use  tcae  boom  purposes.  This 
amended  plat  is  now  relied  upmi  by  respond- 
ent as  Ita  appnvriatlon  a€  the  waters  of 
the  river  and  tributaries  for  boom  puq^oaee. 
This  amended  plat  covers  not  wly  tiie  por^ 
tlon  of  the  liver  actually  occiq^ted  by  re- 
QMindent's  boom,  but  also  covers  over  40 
miles  of  shore  line  of  the  main  channd  of 
the  river  and  Ite  navigable  tributary  ateeams 
and  sloughs,  including  the  larger  portion  of 
Preachers  slough,  but  not  iniaudlng  the  pc»v 
tion  at  that  slough  flowing  ttirough  section 
28  on  the  south  of  section  21,  In  which  latter 
section  the  shore  rl^te  sought  to  be  acquir- 
ed by  relator  are  situated.  About  the  year 
1800  resptmdent  drove  two  cavels  in  Preach- 
ers slough  some  distance  above  ita  mouth, 
evidently  to  aid  in  removing  idling  cut  from 
ite  adjoining  land.  It  seema  plain  from  the 
evidence  that  these  cavels  were  never  used 
in  TespoaOeaVn  boom  buslneas,  except  pos^ 
sibly  upon  a  vwy  few  occasions  more  than 
20  years  ago,  whoi  rafta  were  tied  up  to 
them.  These  cavels,  as  shown  by  their  ram- 
ceded  location  as  marked  upon  the  plat  ex- 
hibit, stood  In  the  slough  below  section  2U 
and  not  cfpposlto  the  shore  righto  which  re* 
later  seeks  to  acquire.  These  cavels  rotted 
out  and  went  adrift  many  years  ago,  and 
have  not  beai  replaced.  No  other  use  of 
any  portion  of  Preachers  slough  has  ever 
been  made  by  respondent  In  December, 
1888,  respondent  acquired  title  to  all  of  tho 
upland  In  section  2^  and  In  June*  1811,  it 
acquired  the  tidelands  bord«lng  upon 
Preachers  slough  In  section  21.  Respondent 
has  never  to  any  appreciable  extent  received 
logs  at  ita  boom  through  Preachers  slou^. 
Indeed,  at  an  early  date  respondent  aided  In 
obstructing  the  source  ot  Preachers  slough 
where  It  flows  from  the  Qiehalls  river  a  con- 
siderable distance  above  respondent's  boom 
so  that  logs  and  timber  producto  would  not 
float  from  the  river  into  Preachers  slough. 
During  the  year  1013  respondent  handled  In 
Ite  business  approximately  40,000,000  feet  of 
logs  and  timber  producte,  and  during  the 
present  year  will  handle  approximately  35,- 
000,000  feet  of  logs  and  timber  products.  In 
years  past  the  amount  of  logs  and  timber 
products  handled  by  respondent  exceed  these 
Sgures  by  a  considerable  amount  Indeed, 
tbe  necessity  of  the  extension  of  respondent's 
booming  facilities  Is  apparently  on  the  de- 
crease, rather  than  increase.  We  are  unable 
to  gatber  from  the  evidence  that  resfwudeot 
has  any  serious  intention  of  constructing  or 
maintaining  in  any  portion  of  Preachers 
.■loiigh-a..bo(Hn.OE  leprka  of  ony'iiiatun  to  be 
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nsed  it  In  eoniiectloilk  wttta  ItB  teom  bnal- 
neas. 

The  relator,  WaBhlngton  Boom  Company, 
was  organised  and  Incorporated  in  January, 
1910.  Soon  ttiareafter  relator  uxmired  log- 
glDg  and  boom  focUltiea  In  Freachera  slougb 
where  It  flows  through  section  28  immediate- 
ly to  the  south  ot  aaetLoa  ix,  and  cMnmenced 
boslneaB  as  a  boom  company.  These  logging 
facilities  consisted  of  a  log  rollway  from  the 
tnu^a  of  the  Or^tm  ft  Washington  Bailway 
Oompany  to  the  watea  of  Pxeacheis  slough 
on  the  aoutli  BhMe  thereof  and  tiie  shore 
rights  along  that  jKntloa  of  Pieadims  slon^ 
flowing  through  section  28.  TiOggtng  had 
been  canted  <m  at  this  point  tor  a  nnmber 
of  yeaxB  prerlooa  by  private  parties  patting 
tb^T  logs  In  tb«  slongh  for  tranqportation  to 
market  Appellaut  soon  thereafter  acqnlied 
and  used  In  Its  logging  opemtkuw  additional 
■bore  rights  at  other  pobits  along  Preachers 
slou^  With  the  fadlltlai  thns  possessed 
relator  has  built  up  dazing  its  short  life  a 
bosiDess  flzceedlng  in  amoont  that  of  n- 
spondent;  handling  In  tba  Tear  1910  13,000.- 
000  feet  of  logs  and  timber  products ;  in 
the  year  1011  40,000 W  feet;  In  the  year 
1912  06,000.000  feet;  and  In  the  year  1913 
84,000,000  feet  It  is  plain  that  relator  has 
neeeeaity  tor  additional  fadltties;  that  it 
needs  the  tium  rlg^  along  Preadieis 
slongh  In  sscOod  IT,  which  it  sedn  to  ac- 
Qnlre  Itom  reqKmdent  by  condenmartlon ; 
and  tliat  it  in  good  fUth  proposes  to  coa- 
stmet)  extend,  and  nae  its  present  boom 
along  the  entire  length  ot  that  porOan  ot 
Frea<diers  slough  whlc^  flows  through  sec- 
tkm  2L,  and  which  is  fanmediatdy  below  Its 
boom.  The  Increased  logging  operations  in 
'Preachers  sloogh  ai  reoent  years  has  been 
brought  about  laq^ly  by  the  building  of  the 
Oregon  ft  Washington  Bailway,  enabling  logs 
and  timber  products  to  be  transported  by 
rail  and  placed  In  Freacbers  slough  over 
relatw's  railway  in  section  2a  Before  the 
organisation  of  relator  as  a  boom  company 
tlie  logging  opfttatlcms  In  Preachers  slou^ 
was  carried  im  by  private  parties  only. 

No  contention  is  made  by  connael  for  re- 
spondent that  there  is  any  want  of  necesaity 
on  relator's  part  for  acquiring  the  shore 
rigdbte  hero  luTolved;  but  the  contention  is 
that  relfftor  has  not  the  rl^t  to  acquire  such 
shore  rights  as  against  respondent,  since 
respondenfa  amended  plat  of  approprlatioD 
filed  in  1891  covers  this  portion  of  Preachers 
slough,  and  the  upland  and  shore  rights  In 
section  21  are  owned  by  respondent,  a  pub- 
lic serrloe  corporation. 

[1]  The  mere  fact  ot  ownerafalp  of  this 
property  by  respondent,  even  though  it  is  a 
public  service  corporation,  is  no  impediment 
to  the  aeqnlaitloD  of  such  property  through 
eminent  domain  proceedings  by  relator.  It 
Is  not  the  mere  ownership  of  property  by  a 
public  service  corporation  that  protects  It 
from  acqaisMlon  by  another  public  service 
corporation  seeking  ^  acquire  it  for  a  pvb- 
144F.-46 


Uc  OSS  rlsht  ot  wnlnait  domain;  bat  the 
qvestltni  ot  sadi  a  right  of  aoqulsitlfm  must 
find  its  answer  In  the  present  or  prospective 
use  of  such  property  by  the  condemnee,  the 
prospective  use  thereof  by  the  condemnor, 
die  comparative  advantages  flowing  to  the 
public  as  between  the  ownership  thereof  by 
the  condenmee  and  condemnor,  and  the  com- 
parative advantages  and  disadvantages  flow- 
ing to  the  condenmee  and  condemnor  by  the 
ownership  of  aoch  property.  State  ex  reL 
Skamania  Boom  Co.  v.  Superior  Court,  47 
Wash.  166,  91  Paa  637;  State  ex  rel.  Mil- 
waukee Terminal  Co.  v.  Superior  Court,  54 
Wash.  SOS^  103  Pac:  469, 104  Pac.  17S;  State 
ex  r^.  Everett,  etc.,  T.  Co.  v.  Superior  Court, 
59  WadL  698,  110  Pac.  428. 
In  this  last-cited  decision  we  said: 

"This  court  has  repeatedly  beU  that  one  pub- 
lic service  corporation  may  condemn  and  take 
a  portion  of  the  right  of  way  or  property  of 
anotber  when  there  is  a  necessity  tfaerefor,  and 
when  the  land  soogbt  to  be  condemned  may  be 
taken  without  material  detriment  or  injury  to 
the  claimant  corporation." 

[2]  Counsel  tor  respondent  seem  to  rest  Its 
right  to  bold  the  shore  rights  upon  Preacbere 
slough  in  sBCtlan  21,  as  i^lnst  relator's 
dalmed  right  to  acquire  them  by  ctmdem- 
natlim,  principslly  upon  Oia  filing  of  Its 
ammded  plat  ot  aivropriatkm  in  the  year 
1891.  tinder  the  iwovlalons  of  oar  boom  stat- 
ute, to  initiate  an  apprc^riiatlon  ot  water  for 
boom  purposes  by  a  boom  oompany  it  must 
*^e  in  the  office  of  the  secretary  of  stete  a 
plat  or  survey  of  so  much  of  the  shore  lines  of 
the  waters  of  the  steto  and  lands  contigu- 
ous thereto  as  are  proposed  to  be  appropriated 
for  said  purpose  by  said  corporatiott."  Bern, 
ft  BaL  Code,  }  7111.  This  has  been  the  law 
since  prior  to  the  filing  of  respondent's  amead- 
ed  i^t  in  1891.  There  is  no  spedflc  provi- 
sion of  the  statute  limiting  the  extent  of  a 
claim  of  ai^roprlatlon  which  may  be  thus 
made  by  a  boom  company,  nor  does  the  stet- 
ute  contain  any  provision  touching  the  ques- 
tion of  forfeiture  under  such  an  appropria- 
tion by  reason  of  a  failure  to  use  the  waters 
so  claimed.  This,  however,  cannot  mean  that 
respondent  may  lawfully  hold  imder  Ite  ap- 
propriation plat,  Indefinitely,  ten  times  as 
much  water  and  shore  line  as  it  has  been  able 
to  put  to  use  in  ite  boom  business  during  any 
portion  of  the  26  years  of  its  existence.  The 
evidence  in  this  case,  as  we  have  noticed, 
shows  beyond  dispute  that  lees  than  one- 
tenth  of  the  Chehalls  river  and  Its  navigable 
tributaries,  measured  lineally  along  their 
courses,  within  the  boundaries  of  respond- 
ent's amended  [dat  of  appropriation,  filed  In 
1801,  has  ever  been  used  by  it  In  Its  public 
service  business.  Counsel  for  respondent  In- 
voke the  general  rule  that,  ordinarily,  mere 
nonuser  will  not  result  in  forfeiture  of  the 
right  of  appropriation  secured  by  the  flllng 
of  a  map  of  location  by  railway  and  boom 
companies.  Ibey  call  attention  to,  and  rely 
upon,  our  decision  In  Nicomen  Boom  Co. 
V.  North  Shore  Boom  ft  X>rivlnc  do.*  40 
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Waab.  SIS,  82  Pac.  412.  The  laogoage  of 
that  decision  which  seems  to  come  nearest 
lending  support  to  Uie  contentions  of  counsel 
for  respuident  here  Is  found  on  page  330 
of  40  Wash.,  <m  page  416  of  82  Pac.,  as  fol- 
lows: 

"Having  thus  acquired  the  first  right  to  con- 
struct a  boom  within  its  located  territory,  and 
having,  also,  the  eight  to  anticipate  future  needs 
of  the  service  it  bad  undertaken  for  tbe  public, 
what  rights,  If  any,  does  appellant  have  m  the 
remaining  territory  above  its  boom,  as  now  con- 
structed? It  is  evident  that  ap^Uant  never  io' 
tended  to  abandon  any  part  of  its  located  terri- 
tory. The  court  finds  that  it  intmded  to  ex- 
tend Its  construction  over  this  territory  as  ne- 
cessity required.  If  there  was  an  abandonment, 
it  must  have  been  by  virtue  ot  nonuse  of  the 
territory,  in  the  way  oC  failure  to  extend  and 
operate  the  boom  thereon.  However,  in  tbe  ab- 
sence of  legislative  provision  to  that  effect,  mere 
nonuser  does  not  of  itself  constitute  an  aban- 
donment. It  is  held  that,  without  such  legisla- 
tive provision,  courts  are  not  justified  in  fixing 
a  limit  at  which  mere  failure  to  construct  shall 
be  held  to  be  an  abandonment  Abandonment 
is  a  question  ot  intent,  and,  while  such  intent 
may  be  found  as  a  fact  from  long  nonuse,  yet 
the  nonuse  itself  does  not  constitute  an  aban- 
donment, and  does  not  of  itsdf  defeat  or  impair 
acquired  riiftta." 

The  facts  are  vastly  different  bare.  In 
Quit  ease  the  waters  In  dispate  were  Immedi- 
ately adjoining  the  boom  within  the  plat  <tf 
appropriation  of  the  older  company,  wbich 
was  aboat  to  proceed  In  good  faith  to  actual- 
ly extend  its  boom  into  tbe  dlapnted  waters. 
This  was  wlthla  a  vers  few  years  after  fllii^ 
of  Its  origiqal  plat  of  appropriation,  and  the 
disputed  water  was  reasonably  within  the 
contemplated  fotnre  needs  of  the  ccunpany 
at  the  time  of  tbe  filing  of  Its  plat  of  appro- 
priation. Observations  made  by  Justice  Had- 
ley,  speaking  for  the  court,  on  twge  338  of 
40  Wash.,  on  page  417,  of  82  Pac.,  foreshadow 
and  point  to  tbe  conclusions  we  here  readi  as 
follows: 

"It  is  said  that  the  boom  statutes  contemplate 
that  more  than  one  boom  may  exist  upon  the 
same  river.  That  is  true,  and  thereby  the  Leg- 
islature has  made  clear  that  it  did  not  intend  to 
authorize  an  unconstitutional  monopoly  of  a 
stream.  If,  however,  the  available  booming  ex- 
t«it  of  a  stream  be  such  as  to  reasonably  pre- 
vent the  operation  of  more  than  one  boom,  the 
effect  of  a  single  location  cannot  well  be  avoid- 
ed. Such  circumstances  would  not  malte  a 
monopoly  authorized  by  law  as  such,  but  the 
location  would  become  the  only  one  upon  the 
stream  by  mere  force  of  necessity.  In  any 
event,  whatever  may  be  the  available  booming 
extent  of  a  stream,  the  Legislature  undoubtedly 
intended  that  those  who  in  good  faith  venture 
to  spoid  their  money  and  become  established 
as  pioneers  upon  a  stream  shall  be  protected  in 
the  rights  accorded  them  by  virtue  of  their 
compliance  with  the  location  statute.  It  most 
have  intended  that,  in  the  consideration  of 
these  r^hts,  reference  must  be  bad  to  enlarged 
commercial  necessities  and  to  consequent  future 
demands  for  public  service.  If  the  available  ex- 
tent of  a  river  be  such  as  to  reasonably  permit 
the  operations  of  more  than  one  boom  company 
thereon,  each  will  be  protected  in  its  location 
lawfully  acquired,  but  prior  rights  must  be 
protected.  It  is  possible  for  a  booming  compa- 
ny, in  an  effort  to  bold  an  entire  stream,  to 
spresd  its  plat  of  location  over  the  whole  avail- 


able booming  space  thereon.  If  such  were  the 
manifest  or  apparent  purpose,  without  regard 
to  reasonable  present  and  future  necessities,  it 
would  be  an  attemoted  fraud  against  the  state 
and  tbe  public  which  could  not  be  upheld.  Such 
a  purpose  does  not  appear  on  tlie  part  of  ap- 
pellant. Sufficient  good  faith  appears  to  war- 
rant its  being  protected  in  Its  location.  The 
court  finds  that  appellant's  contemplated  ex- 
tension cannot  be  made  and  operated  by  reason 
of  respondent's  boom.  Tbe  two  cannot  exist 
together." 

It  seems  to  as  that  the  flUng  of  reqKmd- 
ent's  amended  appropriation  plat  In  18&1  evi- 
denced an  apparent  purpose  to  appn^rlate 
the  waters  of  Chehalis  river  and  its  naviga- 
ble tributaries  without  regard  to  the  then 
present  or  reasonable  future  necessities  of 
re^ondenf  0  boom  business.  We  do  not  say 
that  sndi  aroropriatlon  Is  other  tlian  vaUd 
in  so  far  aa  respnident  has  actually  used 
and  occupied  the  waters  so  attempted  to  be 
appropriated.  Bnt  we  are  of  the  opinion  Hut 
that  appropriation,  in  tbe  light  of  tbe  loag 
period  of  tesptmdent^s  failure  to  use  any  por^ 
tlon  of  tbe  waters  ot  Preacbers  slov^'  in 
its  boom  business,  must  be  regarded  as  of 
no  avail  to  tt  as  against  the  emioent  domain 
right  of  relator  here  aoogbt  to  be  exercised. 
The  necessary  conclusion  la  that  tbe  property 
rights  of  respondent  whldi  relator  aeekn 
to  acqnlre  by  rlg^t  ot  eminent  domain  are 
simply  private  property  rlgbta,  tbe  title  to 
whldi  are  In  reowndent,  not  devoted  to  pub- 
lic use  and  needed  1^  xelatOT  for  public  use. 

The  Judgment  of  dismlsMU  Is  reversed,  and 
tbe  cause  remanded  to  the  trial  court  for  fnx^ 
tber  iwoceedings. 

GOSB,  MOBBIS,  MOUNT,  and  MAIN.  3J., 
concur. 


STATE  ex  rel.  ORATS  HARBOB  LOGGING 
CO.  et  al.  V.  SUPEBIOB  COURT  FOR 
CHEHAUS  COUNTY  et  «L    (Now  12460.) 

(Supreme  Gonrt  of  Wadilngton.   Dec;  U, 
19140 

1.  Eminent  Dohain  (|  198*)— Frivate  Wat 
OF  Nbcessitt—Rioht  to  Bbliot  Wat— 

PUBUC  SsaVICB  COBFOBATION. 

A  public  service  corporation,  invested  with 
the  power  of  eminent  domain,  has  the  right  In 
the  first  instnnce  to  select  the  land  sought  to 
be  condemned,  but  the  court  may  determine 
whether  s^ific  land  proposed  to  be  taken  Is 
necessary  in  view  of  the  general  location,  and 
finally  determine  the  gueation  of  necessity, 
where  there  is  evidence  of  t>ad  faith  or  abuse 
of  power,  and  this  rule  applies  to  the  con- 
demnation of  private  ways  ot  nece^ty,  under 
Laws  1913,  p.  412. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  525.  526,  528,  S35-5S0: 
Dec.  Dig.  I  198.*] 

2.  Eminent  Domaiit  (5  198*)— NBCEsarrr— 
Private  Way  op  NecEssnr— Eviosnce. 

In  a  proceeding  to  condemn  a  private  way 
of  necessity  for  a  logging  road,  an  offer  of  evi- 
dence that  another  route  was  feasible  and  could 
be  constructed  at  a  reasonable  cost  is  proper- 
ly refused;  there  being  no  offer  to  show  that, 
in  the  selection  of  the  route  sought  to  be  con- 


*For  etbw  cases  sse  same  tople  tad  sectlott  NtlUBBIt  in  Dsc.  Dig.  a  Am.  Dig.  Key-Ne.  8«riss  A  Rep'r  ladexM 
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demned,  there  wu  b«d  faith,  oppranton,  or 
abnae  of  power. 

[Ed.  Note.— For  other  cose^  we  Eminent  Do- 
main, Cent.  Dig.  SS  B^TKe,  628,  685-839; 
Dec.  Dig.  i  198?]  "*    *^       •  ' 

8.  EuiNBNT  Domain  (|  66*)— Pbitate  Wat 
or  Nboessitt  —  "Nbosssabt"  —  LooaiHa 
Road. 

The  word  "necessary,"  as  ased  In  Laws 
1913,  p.  412,  proridiog  that,  when  land  is  so 
aitnated  with  respect  to  other  land  that  it  itt 
neeesBarj  for  Ita  use  to  have  a  private  way  of 
necessity,  the  right  of  condemnation  exists, 
means  reasonably  necessary,  and  a  cantestion 
that  a  private  way  of  necessity  for  a  logging 
road  to  reffch  a  quarter  section  of  land  should 
be  denied,  because  each  quarter  section  had  an 
outlet  on  a  river  navigable  for  floating  logs,  is 
untenable,  where  there  were  three  other  quar- 
ter sections  songbt  to  be  reached  by  such  road, 
which  did  not  have  •neb  outlet,  and  Qiere  were 
ten  qoarter  sections  involved  in  the  logging 
enterprise. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent,  Dig.  §3  147-160;  Dec.  Dig.  S  66.* 

For  other  definitions,  see  Words  and  Phrases, 
BMrst  and  Second  Series,  Necessary.] 

4.  CoNSTiruTioiTAL  Daw  (|  280*)— Emineitt 
DouAiN  (5  19*)— Dtn  Pbocess  ot  Law- 
Con  deunatior  OF  PaivAis  Wat  ov  Nb- 

CESSITT. 

Laws  1913,  p.  412,  providing  that,  when 
land  is  so  situated  with  respect  to  other  land 
that  it  is  necessary  (or  Its  proper  use  and  en- 
joyment to  have  a  private  way  of  necessity,  the 
ri^t  of  condemnation  exists,  does  not  deny  due 
process  of  law,  within  CoaaL  U.  S.  Amend.  14. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  CenL  Dig.  §§  877-890;  Dec  Dig. 
280;*  Eminent  D«iuJn,  Cent  Dig.  H  fi6-68; 
Dec  Dig.  I  *  IS  » 

Department  2.  Certiorari  by  the  State  of 
Washington,  on  the  relation  of  the  Orays 
Harbor  Logging  Company  and  others,  against 
the  Superior  Court  tor  Cbehalia  Coonty  and 
othm,  to  review  a  judgment  sustaining  the 
right  of  coDdenmatioD.  Affirmed. 

A.  M.  Abd,  of  Aberdeen,  and  W.  H.  Abel, 
ot  UoDteaano,  tor  relators.  Bridges  &  Bmen- 
er,  of  Abwdeen,  tax  nepooAeata. 

MAIN,  J,  The  purpose  of  this  action  was 
to  acqnire  by  condemnation  a  private  way  of 
necessity.  After  a  hearing  the  trial  court  en- 
tered a  Judgment  sustaining  tlie  right  to  con- 
demn. To  review  this  Jndgment,  the  cause  is 
brought  here  by  certiorari. 

The  facts  are  substantially  as  follows: 
The  relators  are  the  owners  of  tlie  N.  W.  %  of 
section  32,  township  19  north,  range  4  west, 
W.  M.  In  ChehaUs  county,  Wasb.  The  re- 
spondeat Goats-Fordney  Logging  Company  is 
the  owner  of  sections  SO  and  20.  the  S.  W.  U 
of  section  10,  and  the  S.  W.  %  of  section  8, 
In  the  same  township.  The  Weyerhaeuser 
Timber  Company  Is  the  owner  of  section  31, 
likewise  In  the  same  township.  The  lands 
ot  the  Coats-Fordney  Logging  Company  have 
upon  them  large  quantities  of  valuable  tim- 
ber, alt  of  which  lands  and  timber  lie  to  the 
north  of  the  N.  W.  %  of  section  32,  owned  by 
the  relators.  For  some  years  the  Coats-Ford- 
ney Logging  Company  had  been  engaged 


somewhat  extensively  In  the  business  of  log- 
ging. In  the  prosecution  of  this  business  it 
has  constructed  a  logging  railroad,  now  about 
6%  miles  In  length.  The  lower  terminus  of 
this  i(^Bliig  road  is  at  tide  water  In  the 
Wishlcah  river.  This  river  flows,  generally 
Weaking,  In  a  southwesterly  dbcectlon.  Some 
miles  to  the  east  or  southeast  of  it,  the 
Wynotdiefl  river  flows  in  the  same  general  di- 
rection. The  logging  railroad  constructed  by 
the  Ooats-Fordn^  Logging  Company  follows 
the  divide  or  crown  of  the  ridge  between 
these  two  rivers.  The  upper  terminus  of  the 
road  is  now  at  some  point  In  the  S.  H  of  sec- 
tion 81,  which  la  owned  by  the  Weyerhaeuser 
Timber  Company.  By  this  condemnation  the 
Goata-Fordney  Logging  Company  desires  to 
extend  its  road  across  the  N.  W.  ^  of  section 
32,  owned  by  the  relators,  and  thence  In  a 
generally  northeasterly  direction,  for  the  pur- 
pose of  logging  from  the  lands  above  mention- 
ed owned  by  It.  The  S.  W.  %  of  section  8, 
owned  by  the  Coats-Fordney  Logging  Com- 
pany, is  adjacent  to  the  East  fork  of  the 
Wlsbkah  river.  This  Is  a  navigable  river  for 
the  purpose  of  floating  lo^  to  tide  water. 
None  of  the  other  lands  owned  by  the  Coats- 
Fordney  Logging  Company  are  upon  the 
river. 

Upon  the  trial  the  relators  contended  that. 
Instead  of  following  the  divide  and  passing 
through  the  N.  W.  U  of  section  32,  there  was 
a  feasible  route  over  which  a  road  could  be 
constructed  at  a  reasonable  cost  across  the 
N.  H  ot  section  31  directly  into  ^tlon  30, 
and  thus  avoid  crossing  the  relators'  land. 

There  are  three  questions  In  this  case :  (1) 
Was  a  way  across  the  N.  ^  of  section  31 
snfflclently  practicable  and  available  to  the 
Coats-Fordney  Logging  Company  to  deny  it 
the  right  to  condemn  a  way  of  necessity 
across  the  land  of  the  relators?  (2)  Was  the 
fact  that  the  S.  W.  ^  of  section  8  was  upon 
the  East  fork  of  the  Wlsbkah  river  a  suffi- 
cient reason  to  deny  the  right  of  condemna- 
tion, M  far  as  it  pertained  to  reaching  that 
particular  tract  of  timber?  And  (3)  Does 
the  law  which  gives  the  right'  to  condemn  a 
private  way  of  necessity  offend  against  the 
due  process  of  law  clause  found  in  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion? 

[1,2}  L  The  relators  claim  that,  instead  of 
seeking  to  condemn  across  th^r  land  the  N. 
W.  %  of  section  32,  the  road  should  be  ex- 
tended north  through  the  N.  ^  of  section  31. 
As  appears  from  the  facts  stated,  this  latter 
section  was  not  owned  by  the  Coats-Fordney 
Logging  Company.  Upon  the  trial  the  r^at- 
ors  offered  evidence  to  show: 

"That  it  is  entirely  feasible  to  cross  section 
31  at  a  reasonable  cost  in  the  building  of  a  log- 

§ing  railroad,  to  run  north  to  sections  20  and 
0  and  the  S.  W.  %  of  section  10  and  the  S. 
W.  H  ot  section  8,  all  in  19—8." 

This  evidence  the  trial  court  declined  to 

receive.   This  It  Is  claimed  was  error. 
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The  geneial  rule  la  tbat,  wliere  a.  pnUlc 
service  corporation  Is  seeking  to  condemn 
land,  those  Invrated  with  the  powor  of  emi- 
nent domain  have  tlie  rl^t  in  flw  first  in- 
stance to  select  the  land  which,  according  to 
their  own  views,  la  moat  expedient  for  the 
oiterprlse.  bat  that  the  conrt  la  inrested  with 
power  to  deterndne  whether  qradflc  land  pro* 
posed  to  be  takm  is  necessary.  In  view  of  the 
general  location,  and  to  finally  determine  the 
qneation  Of  necessity  for  taking  sodi  specific 
land,  when  then  la  evidence  of  bad  faith 
on>reBsion  or  an  aboas  of  power  In  the  aelee- 
tion.  In  order  to  vrercfme  the  prima  fade 
case  made  by  the  condemnors,  it  is  necessary 
to  show,  by  clear  and  omvinebig  evidence^ 
that  In  the  sdectton  of  the  pnvosed  rente 
there  was  bad  faith,  oivreaafam,  or  an  abuse 
ot  power.  In  State  ex  reL  Poatal,  etc^  Co. 
T.  Snperlor  Ooort,  84  WadL  189, 116  Fae.  8SS, 
It  was  said: 

"We  believe  that  the  correct  eoDStmeUon  of 
this  itatute  is  that  those  invested  with  the  pow- 
er of  eminent  domain  have  the  risht,  in  the 
first  instance,  to  select  the  land  which,  accord- 
ing to  their  own  views,  is  most  expedient  for 
the  enterprise,  and  that  it  invests  the  court  with 
the  power  to  determine  whether  specific  land 
proposed  to  be  taken  is  necessary,  in  view  of  the 
general  location,  and  to  finally  determine  the 
question  ttf  necessity  for  the  taking  of  snch 
Q>eGifle  land,  when  there  ia  evidence  of  bad 
uiith,  or  oppression,  or  of  an  abuse  of  the  pow- 
er in  the  selection.  Plainly  the  selection  by  the 
condemnor  is  evidence  of  the  highest  character 
that  the  land  selected  is  necessary  for  the  enter- 
piiBe,  and,  in  the  absence  of  clear  and  convinc- 
ing evidence  to  the  contrary,  it  conclusively  es- 
tablished the  necessity.  It  is  sufficient  to  make 
a  strong  prima  facie  case,  bat  when  convincing 
evidence  is  adduced  by  the  owner  that  the  land 
sought  is  not  reasonably  necessary,  and  that  a 
slight  change  of  location  to  other  of  hia  land 
vriU  equally  meet  tiie  necessity  of  the  taker  and 
be  <a  much  leas  damage  to  the  owner,  then  It  is 
incumbent  upon  the  taker  to  rebut  such  evi- 
dence, since  the  refusal  to  make  such  change,  if 
unexplained,  would  amount  to  omtression  end 
be  an  abuse  of  the  power.  In  re  61  App. 
Dlv.  618.  70  N.  T.  Supp.  677." 

The  necessity  being  first  shown,  there 
seems  no  good  reason  why  the  rule  of  that 
case  should  not  apply  when  the  purpose  of 
the  condemnBtion  is  to  acquire  a  private  way 
of  necessity.  The  reasons  whldi  support  the 
rule  in  the  one  case  would  also  seem  to  sup- 
port it  In  the  other.  The  respondents  claim 
that  that  case  Is  Inapplicable,  because  there 
the  question  was  the  change  of  route  over 
the  same  owner's  land,  while  here  the  pro- 
posed different  route  Is  over  the  land  of  an 
owner  not  a  party  to  the  proceeding.  It 
will  be.  assumed,  but  not  decided,  that  tbe 
rule  Is  Bi^llcable  when  the  proposed  change 
of  route  would  cross  the  land  of  a  tblrd  par- 
ty. The  question  then  arises:  Should  the 
evidence  offered  and  rejected  have  been  re- 
ceived? The  evidence  offered  went  no  fur- 
ther than  that  the  route  over  the  N,  %  of 
section  31  was  feasible,  and  that  the  road 
could  be  constructed  there  at  a  reasonable 
cost  This  fell  short  of  meeting  the  require- 
ments of  the  rule.  In  order  to  Justify  the 
oooit  ta  entering  the  aurnge  ot  location  of 


tte  propoaed  road.  It  wh  neceMary  to  ahovr, 

not  only  another  route  wlifadi  was  praeticablew 
and  that  the  road  could  be  constructed  there- 
on at  reasonable  cost,  bat  it  was  necessary  to 
go  fnrtiier  and  «bow,  by  dear  und  oonvincli^ 
e^ence,  that.  In  Oie  aetecUon  of  the  route 
sought  to  be  condemned,  there  was  bad  foitb. 
oppression,  or  an  abuae  ot  power.  The  erl- 
denoe  offered  does  not  go  to  the  extent  oC 
showing  that  the  route  sheeted  by  the  coo- 
demnor  causes  unnecessary  damage  to  the 
relators'  property,  and  that  the  ronte  oTer 
section  31  would  cause  much  less  damage  to 
that  pr<«)erty  than  would  the  ronte  selected 
cause  to  tb»  relators*  property. 

But  the  relators  claim  that  the  reapondento 
liad  a  right,  1^  private  agreement  wtth  tba 
Weyerhaeuser  Timber  Company,  to  cross  tiie 
N.  H  of  aectton  81.  Bat  we  think  the  evi- 
dence doea  not  go  thia  far.  It  Is  true  ttiat 
one  of  the  oBicen  tor  the  reapondait  com- 
pany admitted  tbat  It  luid  acquired  ttie  rltfit 
through  the  8.  H  0'  se<^<ni  SI  from  the 
Weyerhaeuser  Timbor  Company  without  any 
dtlBcnlty,  and  tliat  be  presumed.  If  they  de- 
sired it,  that  they  amid  aoqulxe  a  route 
through  the  N.  ^  thereof.  The  route  which 
they  had  already  acquired  through  the  8.  H 
of  that  aectton  waa  the  one  wbidi  when  ex- 
tended would  cross  the  N.  W.  U  of  section 
32.  It  a  route  were  acquired  across  the  N. 
%  of  section  81.  it  would  be  the  result  of 
future  negotiations. 

[3]  II.  If  the  S.  W.  %  of  section  8.  wbltih 
borders  upon  the  East  fork  of  tlie  Wlatakah 
river,  was  tlie  only  property  to  be  readied 
by  the  pr<^)osed  road,  it  mi^t  well  be  held 
that  there  was  not  a  sufficient  reason  to  ]as> 
tify  the  condemnation  of  a  private  way  of 
necessity  for  a  logging  road,  since  from  tbat 
particular  tract  there  iu  an  adequate  outlet 
by  water.  The  statute  provides  that,  when 
land  Is  so  situated  with  respect  to  other 
land  that  it  Is  "necessary  for  Its  proper  use 
and  enjoyment  to  have  •  •  •  a  private 
way  of  necessity,"  the  ri^t  of  condemnation 
exists.  Laws  of  1913,  a  133,  p.  412.  The 
word  "necessary,"  as  used  In  the  stetate, 
means  reasonable  necessity.  Samish  Blver 
Boom  Co,  V.  Union  Boom  Co.,  32  Wash.  536, 
73  Pac.  670;  State  ex  reL  M.  Timber  Co. 
V.  Superior  Ct,  77  Wash.  685.  137  Pac.  994. 
In  determining  whether  a  reaaoniU>le  neces- 
sity exists  for  the  condemnation,  it  is  nec- 
essary to  look  at  the  entire  enterprise  rather 
than  to  Its  segregated  parts.  The  Coats- 
Fordney  Logging  Company  waa  conducting 
its  logging  operations  by  means  of  a  logging 
railroad.  To  log  In  this  manner  It  was  al- 
ready equipped.  Only  one  of  the  four  tracts 
of  land  which  It  was  seeking  to  reach  was 
located  upon  the  river.  To  sustain  the  right 
to  condemn  so  far  as  It  pertained  to  reaching 
the  other  three  tracts  of  land,  and  to  deny 
U  as  to  this  one,  would  not  seem  very  rea- 
sonable. The  S.  W.  ^  of  section  8  was  only 
one  of  the  ten  quarts  sections  Included  la 
the  entetprlsa. 
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[4]  m.  Tb9  relators*  bzltf  shows  an  «£■ 
taenstive  and  painstaking  Investigatkm  Into 
the  question  as  to  whether  the  state  statute 
giving  the  right  to  coDdean  for  a  private  way 
of  necessity  offends  agaliMt  the  dne  prooess 
of  law  clause  In  the  fbnrteenlli  amendment 
to  the  federal  Constitution. .  Were  the  ques- 
tion an  oi>en  one  In  this  state,  It  would  pre- 
sent an  Interesting  problem  In  State  ex  reL 
Mountain  Timber  Co.  v.  Superior  Court,  77 
Wash.  585,  137  Pac.  994,  supra.  It  was  ex- 
pressly held  that  the  statute  giving  the  right 
to  condemn  a  private  way  of  necessity  was 
not  Incompatible  with  due  process  of  law,  as 
guaranteed  by  the  federal  Constltutlou. 
That  case  was  heard  en  banc,  and  the  opin- 
ion was  concurred  In  by  all  members  of  the 
court  The  question  is  at  rest,  so  far  as 
this  court  may  be  concerned. 

The  Judgment  will  be  affirmed. 

GBOW,  C.  J.,  and  MOUNT,  ELLIS,  and 
rULLBBTON.  JJ.,  concnr. 


STATE  V.  8EFBIT.    (No.  11692.) 

(Supreme  Court  of  Washington.   Dee.  12, 
1914.) 

1.  JuDon  (SI  51,  56*)  — DuQUAunoAnon  — 

EfTBOI. 

A  Judge  of  the  saperlor  court  upon  the  fil- 
ing of  an  affidavit  of  his  {vejodice  against  ac- 
ensed  must  transfer  the  cause  to  the  Judge  of 
another  department,  and  was  without  power  to 
pass  upon  the  qualiBcation  of  such  other  Judge. 

USA.  Note.— For  other  cases,  see  Judgee,  Gent. 
Dig.  iS  224-231.  285-245;  Dec.  Dig.  H  SI*  56.*] 

2.  WrTHSSau  (|  68*)— Ookfeixhct— Trial 
Junon. 

A  Indgs  cannot,  wtft  the  objection  of  a 
party,  be  a  witness  In  an  action  tried  before 
nim,  in  the  absence  of  a  statute  so  providing. 

[Ed.  Note.— For  other  caees,  nee  Witnesses, 
Cent.  Dig.  {  188;  Dec;  Dig.  f  68.*] 

8.  JuDOKs  (i  61*)— DisquAUnoATioir— Afpz- 
DAvrr, 

An  affidavit  on  motion  that  a  Judge  be 
called  from  some  otiier  county  for  the  trial  of 
a  crlmlual  case,  on  the  ground  that  the  Judge 
of  the  superior  coart  of  the  county  would  be 
called  as  a  witness  for  defendant,  without  show- 
ing what  testimony  he  would  be  called  upon  to 
give,  was  sufficient.  In  view  of  the  ease  with 
which  another  judge  might  be  secured  without 
an  actnal  change  of  venne  and  the  hardship  of 
requiring  defendant  to  divulge  his  evidence  In 
advance  of  the  trial  or  forfeit  the  right  to  use  it 

eSd.  Note. — For  other  cases,  see  Judges,  Gent 
.  H  224r-231 ;  Dec  Dig.  |  61.*] 

4.  GaxHiirAi,  Law  (|  1106*)— Habmlbbb  Eb- 

bob—Deitial  ot  GBAiraB  or  Vbitux. 

The  denial  of  a  cbauxe  of  venue  in  a  crim- 
inal case  because  the  trial  Judge  was  to  be  call- 
ed as  a  witness  therein,  on  the  ground  that  it 
did  not  show  what  testimony  be  would  be  called 
upon  to  give,  was  harmless,  where  snch  testi- 
mony was  at  the  trial  held  immaterial. 

[Ed.  Note.— For  othw  cases,  see  Crimloal 
Law,  Gent  Dig.  H  ZlOdWi,  8107-^113; 
Dec  Dig.  f  im*] 

5.  LZBK&  Avn  SLAitncB  (I  149*)— CnnaNAL 
PBmnctmoH— TatJTH  as  Dbtbrbb. 

At  tfts  etmmon  law,  which  by  Bern,  ft  Bal. 
Code,  1 148.  so  fkr  as  not  IneonsMcat  with  the 


institnti<nis  and  statutes  of  flie  state,  oonsU- 
tntes  the  rule  of  decision  in  its  courts,  and 
which  under  section  2299  Bupplementa  the  penal 
statotea  of  the  state,  the  truth  Is  no  defense  to 
a  criminal  prosecution  for  libel ;  it  l>einz  imma- 
terial with  respect  to  a  Ubd  whetltw  the  mat- 
ter of  it  be  true  w  falsa. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
BUnder,  Osat  Dig.  H  4127%;  I>ec.  Dig.  | 

6.  Libel  and  Suhdeb  (I  143*)— Gbimtnax. 

OmNBB— ELXlIKim— HAUOB— **LlBKL. ' ' 
Under  Bern.  &  Bal.  Code.  |  2424,  declar- 
Ins  every  malicious  publication  by  writing, 
printing,  etc.,  tending  to  expose  one  to  hatred, 
contempt  or  ridicule,  or  to  deprive  him  of  pub- 
lie  confidence  or  social  intercourse  or  injure 
him  In  his  business,  to  be  a  "libel,"  and  making 
the  publisher  guUty  of  a  gross  misdemeanor, 
and  in  view  of  section  2425,  declaring  that  ev- 
ery publication  tending  to  socfa  effect  shall  be 
deemed  malicious,  unless  justified  or  excused, 
ttie  gist  of  the  offense  is  malice,  and  the  truth 
or  falsity  of  the  publication  Is  only  material  on 
the  qtMS&m  of  malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  f  406 ;  Dec  TMg.  (  143.* 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  LibeL] 

7.  Libel  anb  Slanubb  ({  146*)— Cbiuinal 
Pboskcution- Libelous  Wobds  AHn  Acra 

— NONFEAflAKCB  IN  OlTI0»— "LiBEL." 

Under  Rem.  ft  Bal.  Code,  |  2424,  declaring 
every  malicious  publication  hy  writing,  tending 
to  expose  any  one  to  hatred,  contempt,  or  ridi- 
cule, or  to  deprive  him  of  public  confidence  or 
to  Injure  him  In  his  busineaB,  a  libel,  and  the 
publisher  guilty  of  a  misdemeanor,  and  section 
2208,  dedaring  nonfeasance  In  office  a  misde- 
meanor, a  newspaper  publicstion  headed,  "Why 
Does  Prosecutor  Defend  a  Baplst?"  to  the  ef- 
fect that  the  people  of  the  county  were  wondering 
If  they  had  not  misplaced  the  confidence  repos- 
ed hi  the  ooun^  prosecutor,  as  a  crasdentious 
and  unbiased  official,  because,  in  the  case  of  one 
F.,  a  confessed  crimmel,  be  had  refused  to  order 
a  warrant  for  his  arrest,  and  allowed  bis  escape, 
who  on  bis  apprehension,  on  the  complaint  of 
others,  returned  and  pleaded  guUty  and  received 
a  sentence,  though  the  prosecutor  defended  blm 
and  pleaded  for  leniency,  and  charging  that  he 
wanted  the  sheriff  to  dinniss  a  deputy  concern- 
ed in  F.'a  arrest,  and  inquiring  wny  prosecutor 
had  done  so  if  he  was  not  F.*s  friend,  chai^rsd 
nonfeasance  In  offlce,  and  was  libelous  per  se. 

[Ed.  Note— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  {404;  Dec.  Dig.  1 14S.*] 

8.  Libel  anb  SLAMnEs  (|  IK!*)— Cbihinal 

PBOSEOnnON- iNFOBMATIOn  —  NEOATIVINa 

FALarrr. 

In  view  of  Bern,  ft  Bal.  Code,  |  2424,  de- 
fining libel  as  every  malicious  publication  tid- 
ing to  expose  another  to  hatred,  contempt  or 
ridicule,  deprive  him  of  public  confidence,  or 
injure  him  in  bis  business,  and  section  2425,  de- 
claring every  publication  so  tending  to  be  ma- 
licious, unless  Justified  or  excused,  an  allegation 
of  malice  in  an  information  for  criminal  libel 
implies  falsity,  and  puts  In  Issue  the  truth  of 
the  thing  chained  In  the  publication,  wbere  it  Is 
of  such  a  nature  that  proof  of  the  truth  makes 
Justification,  or  where  its  privileged  occasion 
makes  its  truth  after  fair  and  impartial  inves- 
tigation an  excuse  rebutting  the  presumption 
of  malice,  and  an  information  alleging  express 
malice  was  sufficient,  without  alleging  that  the 
publication  was  false. 

[EA.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent.  Dig.  ||  417,  41fr-424,  426*  427 ; 
Dec  Dig.  I  162.*r 
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0.'  Libel  aud  Surdkb  (|  148*)— Cbiiqitai. 

Offenses  —  "Pbitileged  Communication." 
Rem.  &  Bal.  Code,  §  2430,  declaring  every 
commonication  nude  to  a  person  entitled  to  or 
concerned  in  it,  by  one  also  concerned  in  or  en- 
titled to  make  ft,  or  who  was  in  sucli  relation 
to  tbfl  former  aa  to  offer  a  reasonable  ground 
for  Bopposing  his  motive  to  be  innocent,  should 
be  presumed  not  to  be  malicious,  and  termed  a 
"privileged  commanication,"  is  but  a  statutory 
doclarntion  of  the  commoQ-law  rule  of  qualified 
privilege,  and  affords  no  immunity  to  a  news- 
paper publisher  for  publication  of  libelous  mat- 
ter per  se  different  from  that  which  it  affords 
to  any  other  person ;  and,  while  public  policy 
allows  a  pubnc  officer  to  be  freely  criticized 
withont  liability,  provided  the  criticism  is  bona 
fide  and  the  acts  or  conduct  criticized  are  prov- 
en to  be  true,  charges  imputing  a  criminal  of- 
fense or  moral  delinquency  to  a  public  officer 
in  the  discharge  of  bis  official  duties,  if  false, 
are  not  privileged,  though  made  in  good  faith; 
and  section  2425,  declaring  that  a  publication 
charging  a  crime  justified  only  by  proof  tbat  it 
is  a  true  and  faJr  statement,  published  with 
good  motives  and  for  justifiable  ends,  and  that 
a  publication,  otherwise  llbelooa  per  se,  and 
excused  only  when  honestly  made  In  belief  of 
Its  truth  and  falmese  upon  reasonable  ground 
therefor,  merely  adds  the  def(>nse  of  excuse  to 
the  common-law  defense  of  jnstificatlon. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Sender,  Cent.  Dig.       407-^11;   Dec.  Dig.  8 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Privileged  Communica- 
tioQ.] 

10.  Libel  and  Slandbb  ({  154*)— Cbiuikai. 
FsoBBcunoiv  —  Etidencx  —  PBISUUFTIOn 
AND  Burden  of  Pboop— "Libel.** 

Under  Rem.  &  Bal.  Code,  (  2424,  defining 
"libel"  as  every  malicious  publication  by  writ- 
ing tending  to  expose  one  to  hatred,  contempt, 
or  ridicule  or  to  Injure  him  in  bis  business,  and 
making  it  a  misdemeanor,  and  section  2425,  de- 
claring every  publication  having  that  tendency 
to  be  malicious  unless  justified  or  excused,  de- 
fendant,, prosecuted  for  a  criminal  lil>el.  the  oe- 
easlon  of  which  was  privileged,  bnt  where  the 
publication  was  not  privileged  because  it  charg- 
ed a  crime  and  moral  delinquency  to  a  public 
officer,  was  put  to  bis  defense  of  justification 
and  excuse,  each  including  the  element  of  good 
faith,  and  only  negativing  the  presumption  of 
malice  raised  by  ue  character  of  the  pnbHca< 
tion. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  SS  428,  429;  Dec.  Dig.  { 
154.*] 

11.  Libel  and  Slandeb  (I  158*)— Cbimtnal 
Pbosecutioh- QuEffnoN  roB  Jury. 

Under  such  provisions,  and  where  evidence 
'  tending  to  establish  the  defenses  of  justification 
and  excuse  is  introduced,  the  question  of  actual 
malice  is  a  gnestion  for  the  jury. 

[Ed.  Note.— For  other  cases,  aee  Libel  and 
Slander,  Cent.  Dig.  |  443;  Dec.  Dig.  1 168.*] 

12.  Libel  and  Slandeb  (S  152*)— Criminal 
Pbobecution— Tssres. 

In  view  of  Rem.  &  Bal.  Code,  S  2303,  de- 
fining malice  and  declaring  that  It  may  be  m- 
ferred  from  an  act  done  in  willful  disregard  of 
the  rights  of  another,  or  done  wrongfully  with- 
ont cause  or  excuse,  nn  allegation  of  an  tnfor- 
mntion  for  a  criminal  libel  by  publication,  re- 
tnting  to  a  county  prosecutor  and  exceeding  the 

1)rivilege  of  the  occasion,  that  it  was  malicious- 
y  and  willfully  composed  and  published,  was 
Butlicicnt  to  pnt  in  issue  the  good  faith  of  the 
publication. 

[Rd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  H  417,  419-424,  426,  427 ; 
Dec  Dig.  S  152.*f 
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15.  Libel  and  Slandbb  (S  148*)— CBZiaKAi^ 
Ofi^hsb— Pbitilbob— Bbpobt  or  Jusxoxax. 

PBOCBEOINa. 

Under  Rem.  ft  BaL  Code,  f  242&  declare 
ing  that  no  prosecntitm  for  libel  shall  be  main- 
tained against  a  reporter  or  publisher  of  a  news- 
paper for  the  publication  of  a  fair  and  true  re- 
port of  any  judicial  proceeding,  which  is  da- 
claratory  of  the  common  law,  at  which  privilege 
was  confined  strictly  to  a  fair  report  of  actual 
proceedings  in  court  without  comment  or  con- 
struction, the  publication  of  an  article  under 
the  head,  "Why  Does  Prosecutor  Defend  a 
Rapist?"  libelous  aa  charging  a  county  proseco- 
tor  with  nonfeasance  in  office  for  his  foUure  to 

frosecute  a  confessed  criminal,  and  implying 
riendliness  to  such  criminal,  was  not,  on  its 
face^  privileged  as  the  report  of  a  Judicial  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  SI  407-411;  Dec  Dig.  S 
148.*] 

14.  Libel  and  Slandeb  (t  156*)— Gbwinal 
Pboseoution— Admissibility  of  Evidence. 
In  a  prosecution  for  a  libel  charging  a 
county  prosecutor  with  nonfeasance  in  office  by 
his  failure  to  prosecute  a  confessed  criminal  and 
intimating  that  he  was  a  friend  of  such  crim- 
inal, and  that  the  confidence  of  the  people  in 
him  was  misplaced,  evidence  for  defendant  that, 
prior  to  the  publication,  be  Investigated  certain 
transactions  in  which  the  prosecutor  had  been 
concerned  in  a  personal  or  professional  or  of- 
ficial  capacity,  by  which  he  was  convinced  of 
his  personal  dishonesty  and  professional  and  of- 
ficial misconduct  which  transactions  were  whol- 
ly unrelated  to  the  particular  nonfeasance,  was 
inadmissible,  since  it  had  no  relevancy  to  the 
issue  of  malice  or  absence  of  malice  in  the  pub- 
lication, or  to  the  subsidiary  issue  of  justifica- 
tion and  excuse  by  proof  of  its  tmth,  or  aa  sap- 
porting  a  general  charge  of  misconduct 

[Ed.  Note.— For  other  eases,  aee  Libel  and 
Slander.  Cant  Dig.  ff  430-486;  Dee.  Dig.  I 
165.*] 

16.  Libel  and  Slandeb  (|  165*)— CtoaHAL 

Pb  OSECUnON— E  VIDENCE. 

In  a  prosecution  for  the  publication  of  a 
libel  charging  the  county  prosecutor  with  non- 
feasance In  office  in  that  he  failed  to  proseeutte 
a  confessed  criminal,  and  with  having  been 
charged  with  having  wronged  a  woman  and  her 
aged  mother  In  disposing  of  the  estate  of  one  of 
his  clients,  testimony  of  defendant  as  to  the 
story  told  him  of  misconduct  was  inadmissible, 
as  being  but  a  repetition  of  the  hearsay  charge 
made  in  the  publipation,  and  since  the  publica- 
tion could  only  be  excused  by  proof  of  its  truth 
and  not  by  proof  of  reasonable  grounds  for  be- 
lieving it  true,  and  since  it  did  not  relaie  to  the 
conduct  of  any  person  in  respect  to  public  af- 
fairs within  Rem.  &  Bal.  Code,  |  2430. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent.  Dig.  H  480-488;  Dec.  Dig.  | 
155.*] 

16.  Witnesses  (|  269*)  —  CBOSB-ExAiaifA- 
TioN— Evidence. 

In  such  prosecution  there  was  no  error  in 
sustaining  the  state's  objection  to  cross-exam- 
ination of  the  prosecuting  witness  touching  his 
connection  with  such  estate,  since  the  truth  of 
the  publication  In  relation  to  that  matter  was 
matter  of  defense. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  949-954 :  Dec.  Dig.  ]  269.*] 

17.  Libel  and  Slandeb  (§  158*)— Crihinal 
Prosecution- Sufficiency  of  Evidence. 

In  a  prosecution  for  the  publication  of  a 
criminal  libel,  charging  a  county  prosecute 
with  nonfeasance  in  office,  defendant's  admis- 
sion of  its  publication,  of  the  general  circula- 
tion of  the  paper,  and  his  connection  with  it  as 
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manager,  tocether  with  the  preanmptton  of  mal- 
ice ansing  from  the  tendency  of  the  article  It- 
self onder  Rem.  &  Bal.  Code,  S  242S,  were  suf- 
ficient to  have  aaatalned  a  wdict  of  fiUltj; 
and  henoe  defendant*!  motions  for  an  Instnict- 
ed  verdict  were  properlj  overruled. 

[Ed.  Note.~For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f  44S;  Dec  Dig.  1 168.*] 

18.  LiBEz.  AND  Suirxm  (1 156*)— BnDlNCB 
—Malice. 

In  a  pronention  for  criminal  libel,  evi- 
dence that  defendant,  a  short  time  before  the 

pnblicatlon  of  the  libeloos  article,  had  said  with 
an  oath  that  he  would  show  the  prosecuting 
witness  up  and  would  get  him  yet  was  some 
evidence  of  malice  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Oent  Dig.  »  487hS1;  Dec.  Dig.  1 
IM.*} 

19.  Libel  awd  Standee  {|  166*)— C^ixinaz. 
PaosECUTTow— Evidence. 

In  a  prosecution  for  a  libel  by  publishing 
of  a  county  proeeentor  that  be  was  gnllty  <h 
nonfeasance  in  oflBce  by  his  failure  to  prosecute 
one  F.,  a  confessed  rapist,  where  the  prosecutor 
claimed  that  he  did  not  prosecute  because  there 
was  not  Bufficicst  corroborating  evidence  under 
Bern,  ft  Bal.  Code,  g  2448,  to  warrant  a  prose- 
cution, testimony  of  defendant  as  to  tlie  cor- 
roborating evidence  of  the  crime  obtained  by 
his  own  investigation,  which  evidence  the  prose- 
cutor could  have  ascertained  by  reasonable  in- 
vestigation, was  Bdmiraible  on  the  defendant's 
good  faith  in  the  publication  and  the  prosecu- 
tor's good  faith  in  refusing  to  prosecute. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  H  430-436;  Dec.  Dig.  S 
166.*] 

20.  GBnaNAL  Law  (|  811*)  —  Tbial- In- 

OIBUCTIONS— SlNOUNO  OCT  FaOT. 

In  a  prosecution  for  a  libel  which  charged 
a  county  attorney  with  nonfeasance  In  office  in 
that  he  failed  to  prosecute  one  F.,  a  confessed 
rapist  and  was  friendly  to  him,  where  the  de^ 
fendant  as  evidence  of  the  truth  of  die  charge 
and  of  his  good  faith,  testified  as  to  corroborat- 
ing evidence  of  the  rape  obtained  by  his  own 
Inv^tteatton,  stating  details  as  to  opportunity, 
incriminating  circumstances,  etc.,  instructions 
that  there  was  testimony  as  to  the  acquaintance 
and  relations  of  a  certain  girl  of  14  and  F., 
part  of  which  relates  to  an  incident  which  one 
witness  testified  occurred  in  the  batliroom,  in 
-wbicb  It  was  stated  the  child  and  F.  were  on 
one  occasion  when  the  door  was  locked,  that  il 
Ae  would  testify  that  the  incident  o<x:urred 
prior  to  the  date  on  which  she  cliarged  a  rape 
against  F.,  It  was  not  corroborative  evidence  of 
its  commission  by  F.  and  conld  not  have  been 
so  regarded  by  the  prosecutor,  and  that  If  the 
only  evidence  of  the  crime  brought  to  the  prose- 
cutor  was  that  F.  had  committed  a  rape,  and 
that  other  witnesses  were  avallal>le  to  prove 
opportunity,  there  was  no  such  corroborating 
evidence  as  would  convict  F.  were  erroneous, 
in  that  they  mentioned  a  single  incident  In  a 
chain  of  corroborative  circumstances  from 
which  the  jury  might  have  Intplied  that  other 
circumstfinces  were  immaterial,  and  in  that 
they  implied  that  the  prosecutor  could  have  pro- 
cured no  corroborating  evidence  except  the 
statement  of  the  girl,  opportunity,  and  the  com- 
mis^n  of  the  crime  by  some  one. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
TjBW.  Cent  Dig.  H  1787,  1969-1972;  Dec.  Dig. 

«  8ii.*] 

21.  Libel  and  Slandbb  (|  169*)— Instbtto- 
noNS— JtrsnFiOAnoN. 

In  such  prosecution,  where  the  prosecutor 
testified  that  ne  submitted  a  hypothetical  ease 
to  the  Judge  of  the  superior  court  and  to  the 
Attorney  General,  In  which  he  confined  his 
Btatenient  of  the  oorroboratinr  erldenoe  to  the 


tact  of  acQuaintance,  opportunity,  and  medical 
testimony,  and  that  they  advised  that  there  was 
not  sufficient  corroboration  to  justify  a  prosecu- 
tion, the  conrt  sboold  have  instructed  generally 
on  corroboration,  and  then  that  if  there  was 
sufficient  corroboration  to  have  connected  F. 
with  the  rape  such  evidence  tended  to  justify 
or  excuse  publication  of  the  article,  if  defend- 
ant as  manager  of  the  paper  had,  upon  investi- 
gation, discovered  such  nets,  or  should  have 
enumerated  all  the  circumstances  offered  as  cor- 
roborating evidence. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  S  444;  Dec.  Dig.  S  159.*] 

22.  Rape  (S_64*)— Gobeobobation— Cibcdh- 
btahtial  evidence. 

Corroboration  of  a  rape  may  consist  of 
circumstantial  evidence. 

[BA.  Note.— For  other  cases,  see  Bupe^  Cent 
Dig.  H  88,  84 ;  Dec  Dig.  |  64.*] 

23.  LiBKL  AND  Slavdkb  (|  169*)— Thal— 

iNSTBUOnONfl. 

In  a  proeecntlon  for  libel,  ehandng  that  a 
connty  prosecutor  had  been  coar^  by  a  wo- 
man with  having  wronged  her  aged  mouier  and 
herself  in  the  matter  of  disposing  of  an  estate 
of  one  of  his  clients,  and  with  nonfeasance  in 
office  by  failure  to  prosecute  a  confessed  rapist 
an  instruction  that  the  former  charge,  in  con- 
nection with  the  rest  of  the  article,  referred  to 
the  prosecutor  as  a  private  citizen  or  attorney 
at  law,  and  tended  to  expose  him  to  contempt 
or  to  loss  of  public  confidence,  that  defendant 
was  not  privileged,  and  that  the  publication 
would  he  deemed  malicious,  and  that  the  bur- 
den was  on  defendant  to  show  publication  with- 
out malice,  was  not  erroneous,  in  authorizing 
the  Jury  to  consider  the  former  part  of  the  pub^ 
lication  apart  from  other  portions  of  it. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  f  444 ;  Dea  Dig.  {  169.*] 

24.  Cbihinal  Law  (ff  763,  'i64*)— TsiAt- 
Instbuctions— Malice. 

Such  Instruction  was  not  ohjectionnble  as 
taking  the  qnestlon  of  malice  from  the  jury, 
since  It  merely  announced  the  mle  under  Rem. 
&  Bal.  Code,  S  2425,  declaring  that  every  pub- 
licntion  tending  to  bring  one  into  contempt, 
ridicule,  etc.,  shall  be  deemed  malicious,  unless 
Justified  or  excused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1731-1748,  1762,  1768, 
1T70;  Dec.  Dig.  H  783,  764.*] 

26.  Libel  and  Slandeb  (S  154*)— Bubden  ov 
PROor— Maucb. 

Under  Rem.  &  Bal.  Code,  |  242S,  declar- 
ing that  every  publication  tending  to  bring  one 
into  contempt  ridicule,  etc.,  shall  be  deemed 
malicious  unless  Justified,  a  finding  of  such  ten- 
dency shifted  to  defendant  the  burden  of  prov- 
ing the  charges  against  one  as  a  private  dti* 
sen.  and  as  an  attomcr  were  made  without 
malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  428,  429;  Dtc.  Dig.  | 
164.*] 

26.  Libel  and  Slandeb  (M  166,  158*)  — 
Question  fob  Juet— Malice. 

Under  such  statute,  malice  Is  always  a 
qnestlon  for  the  Jury,  though  it  may  be  infer- 
red from  the  tendency  of  the  article,  as  well  as 
from  evidence  showing  express  malice. 

[Ed.  Note.--For  other  cases,  see  Libel  and 
Slander,  Oent.  Dig.  H  437-441,  448;  Dec.  Dig. 
9S  156,  158.*] 

27.  Libel  and  Slandeb  (|  149*)— Qdxbtion 
FOB  Jubt— Maucb. 

In  a  proseention  fDr  a  libel,  allegltq;  that  a 
connty  prosecutor  had  been  charged  by  a  wo- 
man with  having  wronged  her  and  her  aged 
mother  In  setOing  the  estate  of  ona  of  Us  eli- 
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ents,  tbe  fact  that  in  the  publication  defeodant 
disclaimed  knowledge  of  the  facts,  and  refused 
to  BubBcribe  to  the  accuracy  of  tiie  woman's 
diarge  and  declared  that  they  wen  m  seriooa 
as  to  be  difficult  of  belief,  wma  no  ezcnae  for 
the  pobUcation. 

[Bd.  Note.— For  other  casee,  see  lAbel  and 
Slander.  Gent  Dig.  i|  412,  41B;  Dec.  Dig.  I 
140.*1 

D«i|artment  1.  Appeal  from  Saperlor 
Gonrt,  WhataHU  County;  Wm.  H.  Pember- 
ton,  Jmi^ 

Frank  I.  Sefrit  was  oonvlcted  of  orlmlnal 
libd,  and  he  appeals.  Reversed  and  remand- 
ed for  new  trial. 

Newman  A  Klndall.  of  BeUlngham,  for  ap- 
pellant Frank  W.  Blxby,  Walter  A.  Mar- 
tin, Wm.  J.  Biggar,  and  Thoa.  R.  Waters,  all 
of  Bellingham,  for  the  State. 

ELLtS,  3.  The  defendant  was  tried  for 
criminal  Ub^  upon  an  amended  taiformatlan, 
the  substance  of  which  was  as  follows: 

"Defendant  at  Bellingliam,  Waab.,  on  or  aboat 
the  12th  day  of  January,  1913,  Hid  then  and 
there  compose,  print,  and  poblish  In  the  Sunday 
American-Reveille  a  certain  editorial  as  fol- 
lows, to  wit: 

"^Why  Does  Prosecutor  Defend  a  Bapist? 

"  'Many  of  the  people  of  Whatcom  county  are 
wonderinr  if  they  are  not  misplacing  their  con- 
fidence when  they  repose  it  In  Frank  W.  Bixby 
as  a  conscientious  and  unbiased  official. 

"  The  action  of  Bixby  In  the  case  of  Walter 
Folcher,  self-confessed  rapist,  is  bringing  many 
to  believe  that  Bixby  must  have  some  person- 
al motive  in  extending  hia  protection  to  that 
scoundrel. 

"  'Now,  why  ia  it? 

"  'Is  it  true^  as  is  charged  by  a  woman  who 
claims  that  Bixby  has  wronged  her  aged  mother 
and  herself  in  tne  matter  of  disposing  of  an 
estate  of  one  of  Bixby's  clients,  that  Walter 
Fulcher  "knows  too  much  about  Bixby?" 

"  'We  do  not  know  the  facts  of  that  affair  and 
do  not  subscribe  to  the  accuracy  of  the  charges 
that  are  made.  Indeed,  the  charges  are  so  seri- 
ous that  It  is  difficult  to  credit  them,  but  it  is 
certainly  strange  that  the  Prosecuting  Attorney 
of  Whatcom  countr  should  be  so  keen^  interest- 
ed in  a  criminal  of  Hie  type  of  Walter  Fuldier. 

"  'Fulchnr  ruined  a  fourteen-year  old  girl,  a 
mere  child,  who  was  hometees  and  had  seuglit 
shelter  in  his  house.  The  girl  says  Fulcher's 
wife,  or  a  woman  sopposed  to  be  bis  wife,  abet- 
ted in  that  crime.  Iwtfa  Valcher  and  the  wo- 
man with  whom  he  has  been  living  for  a  num- 
ber of  years,  belong  to  an  organization  whose 
idea  of  society  Is  that  there  is  nothing  sacred  In 
the  marriage  relation.  They  are  practical  "free- 
lovers." 

"  'The  wronged  girl  has  for  more  ^an  a  year 
been  in  charge  of  Christian  people  of  Seattle. 
She  has  been  treated  at  a  Seattle  hest^tal  for 
physical  derangements  due  -to  Fulcher's  lust. 
She  is  a  wreck  morally,  physically  and  spiritu- 
ally. One  who  knows  the  case  well  says  it  is 
one  that  will  wring  tears  from  the  eyes  of  -the 
hardpst  criminal. 

"  'When  the  crime  of  Fulcher  was  made 
known  a  warsant  was  asked  for  Fulcher's  ar- 
rest. 

"  'Prosecuting  Attorney  Bixby  refused  to  or- 
der it;  iM  said  there  was  no  corroboratina  evi- 
dence. In  this,  we  believe,  be  mtiBtated  the 
facts,  possibly  not  hnowiag  he  was  doing  so. 

"  'Parties  interested  in  the  case,  two  well 
known  miniatere,  wnre  taaistent,  but  Bi:sby  was 
obdurate,  aod,  while  there  was  parleying  Folch- 
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er  skipped  out  Boms  beUsve  he  was  aided  In 
makii^  Us  escape  by  men  deeply  obligated  to 

hhn. 

**  'Be  thst  as  It  may,  no  attonpt  ms  made  to 
punish  him  for  fafs  crime  until  a  few  months 
ago  when  he  was  located  in  a  remote  hamlet  ot 
Oregon,  near  Coos  Bay.  He  told  an  officer, 
after  his  arrest,  that  his  wherealx>ots  were 
known  to  Bixby  and  others  and  he  was  sor- 
prised  that  a  warrant  was  Issued  for  him. 

"  'After  being  brought  to  Bellingham  he  went 
before  Judge  Hardin  and  formally  pleaded 
guilty,  receiving  a  sentence  of  six  years  in  the 
states  prison.  Bven  after  appearing  in  court 
and  entering  the  plea  of  guilt  ne  was  defended 
by  Prosecuting  Attorney  Bixby  who  asked  the 
court  to  be  lenient. 

"  'Fulcher  now  states  that  he  haa  the  promise 
of  Bixby  to  secure  his  release  from  prison  with- 
in the  year,  yet  his  victim  is  a  ^lysical  and 
moral  wreck  Tor  life. 

"  'Fulcher  was  arrested  at  Tancouver,  Wash- 
ington, on  a  "John  Doe"  warrant  sworn  to  by 
Kev.  E.  S.  GhappeU,  the  local  representative  ot 
the  Washington  Cbildren's  Home  Society.  This 
was  done  on  the  advice  of  Rev.  Mr.  Covington, 
the  head  of  the  organtoation  at  Smttle.  Both 
are  well  known  In  thia  county  as  Christian  gen- 
tlemen. Both  of  these  woi^eis  In  the  cause  of 
hapless  children  are  familiar  with  the  crime  oC 
Fulcher. 

"  'It  is  stated  to  the  American-Reveilk  that 
Fulcfaer  was  brotqiht  to  Tanoouver  by  a  wo- 
man detective,  expecting  to  keep  an  unlawful 
appointment  with  her.  He  is  also  said  to  be 
desired  tor  his  participation  in  another  crime, 
and,  that  he  will  be  charged  with  this  cHuie  in 
due  course. 

"  'Prosecuting  Attorney  Birby  was  not  In- 
formed of  the  issuing  of  the  warrant  for  Fulcher 
because  he  previously  had  declined  to  iseue  a 
warrant  It  was  believed  hs  would  not  approve 
of  the  warrant  if  the  matter  were  presented 
to  him. 

"  "The  warrant  was  sent  to  the  sheriff  of 
Clarke  county,  and,  as  one  of  the  deputies  of  the 
local  8b«ift%  office  was  in  Portland  on  a  visit 
at  the  time  of  the  appearance  of  Falcher  In 
Vancouver,  he  was  instructed  to  t^e  charge  of 
the  prisoner  and  bring  him  here  for  trial. 

"  'Bixby  knew  nothing  of  the  matter  nntil  he 
visited  the  county  Jail  and  ran  into  the  man. 
Those  who  saw  the  meeting  say  the  prosecuting 
attorney  was  mocb  surprised. 

"  *No  doubt  of  it !  He  knew  he  was  up 
against  what  .tiie  gamblers  call  a  "show  down." 

"  The  friends  or  the  outraged  child  were  reedy 
with  the  proof  to  convict  the  man.  Tbey  knew 
of  the  prisoner's  confession  of  gnflt  They 
were  prepared,  it  Is  stated,  to  appeal  to  the 
attorney  gen««I  if  Bixby  continued  to  befriend 
the  scoundrel.  But  all  of  that  trouble  was  ob- 
viated by  E^lcher  going  into  court  and  entering 
a  plea  of  guilt  He  admitted  the  charge  ana 
asked  for  mercy.  He  even  had  the  unspeakable 
gall,  aftv  all  that  transpired,  to  say  he  be  ' 
been  seduced!  And  Bixby  stood  in  the  court 
room  pleading  for  mercy  for  the  man ! 

"  'The  American-Reveille  would  be  pleased  to 
give  Bixby  or  any  one  for  Urn  all  the  space 
he  may  require  to  give  the  reason  for  this 
friendship  for  this  eelf-coDfessed  scoundrel. 

"  'But  what  ta  the  sequel? 

"  The  prosecutor  now  wanto  Sheriff  Thomas 
to  dismiss  (diief  depn^Larry  Elannagan  ftrom 
his  service.  He  says  vlannagsn  does  not  woric 
with  him !  He  spedfieally  ssld  he  was  disap- 
pointed because  he  was  not  consulted  about  tbe 
atxeat  of  Fnldierl 

**  'Sheriff  Thomas  knows  that  his  Aief  dmity 
haM  only  done  hie  doty  and  he  postdve^  refused 
to  dismias  him. 

"  "To  have  done  ao  would  have  been  a  crime, 
of  course,  and  in  eaying  eo  tbe  Amerioaa-fite- 
veilie  holds  no  brief  for  Larny  E^annaean.  We 


•fPer  etlMr  caiw  Me  ■ama  tvgtt  aod  aeeUm  NUMBKR m  Dee.        *Jm.  Otg.  ¥ir  Hli  aiflis  >  gii'f  TsMisas 

Digitized  by  Google 


Waab.) 


8IATB  r.  8EVBIT 


729 


■uBpect  that  he  is  too  w«II  known  to  the  people 

of  Whatcom  couoty  to  need  defense  against  the' 
insintiatiooB  of  Mr.  Bixby. 

"  *He  bad  nothing  to  do  with  the  isBuing  of 
the  warrant.   He  merely  had  it  aenred. 

"  'Bat  the  prisoner  waa  Bixby**  friend  and 
therein  lies  the  cause,  or  one  of  the  cauaea,  for 
Bizby's  displeasure. 

"  'It  1b  stated  abont  the  coart  hoove  that  Bix- 
by proposes  to  have  Sheriff  Tboouua'  payroll 
held  up  by  the  county  commissioners  if  it  con- 
tains the  name  of  Deputy  Sheriff  Flannagan. 

"  'We  do  not  believe  the  two  new  commieslon*. 
era  wlU  Btoo^  to  such  a  thins.  The  hold-over 
will  not  do  BO,  either,  they  are  not  likelr  to 
iwrmit  themielTes  to  be  so  misled.  Those  who 
vouch  for  Messrs.  Shagria  and  Legoe  say  they 
ax«  men  of  honor  and  of  official  oourage,  Tbis 
must  be,  and  will  be,  believed  until  the  cun- 
trary  ia  shown,  and  in  view  of  the  outlook  Mr. 
Bixby  will  not  be  able  to  punish  a  competent 
and  faithful  officer  tot  doing  liia  daty,  even  tf 
it  wai  to  bring  to  the  acene  of  hia  cnme,  after 
haTlng  been  arrested  by  the  sberifl  ox  anoth- 
er county,  a  tflUcnm  of  ProKcnting  Attomer 
Bixby.' 

"That  certain  portions  of  said  editorial  so 
composed,  written,  and  published,  or  caused  to 
be  composed,  written,  and  published,  by  the 
said  Frank  I.  Sefrit  in  the  said  Sunday  Amcri- 
can-Rereille,  wen  malidons,  libelous,  and  were 
willfully,  unlawfully,  and  maliciously  composed, 
printed,  and  published  in  the  said  Sunday  Amer- 
ican-Reveille by  the  said  defendant  Frank  I. 
Sefrit  of  and  concerning  Frank  W.  Bixby  in 
his  capacity  as  a  private  citizen,  in  his  profea- 
sional  capacity  as  a  practicing  attorney  at  law, 
and  in  us  omclal  capacity  as  prosecuting  at- 
torney of  Whatcom  county.  Wash.;  that  tlie 
■aid  certain  portions  so  referred  to  as  being  ma- 
licious, libelous^  and  willfully,  unlawfully,  and 
maliciously  composed,  printed,  and  published  by 
the  said  Frank  I.  Sefrit  Qf  and  ctmcarning  the 
said  Frank  W.  Bixby  are  aa  foUows,  to  wit: 
*'  'Why  Does  Prosecutor  Defend  a  Bapist? 

"  'Many  of  the  people  of  Whatcom  county  are 
wondering  if  they  are  not  misplacing  their  con- 
fidence when  they  repose  it  in  Frank  W.  Bixby 
as  a  conscientious  and  unbiased  official. 

"  The  action  of  Bixby  in  the  case  of  Walter 
Fulcher,  self-coofesaed  rapist,  is  bringing  many 
to  believe  that  Bixby  must  have  some  personal 
motive  in  extending  his  protection  to  that 
scoundreL 

"  'Now  why  iait? 

*'  'Is  it  trae.  as  is  charged  by  a  woman  who 
claims  that  Buby  has  wronged  her  aged  mother 
and  herself  in  the  matter  of  disposing  of  an  es- 
tate of  one  of  Bixby's  clients,  that  Walter 
Fulcher  "knows  too  much  about  Bixby?" 

"  *We  do  not  know  the  facts  of  that  affair  and 
do  not  «Dbscribe  to  tiie  accuracy  of  the  cliarges 
that  are  made.  Indeed,  the  charges  are  so  seri- 
ous that  it  is  difficult  to  credit  them,  but  it  is 
certainly  strange  that  the  Priosecuting  Attor- 
ney of  Whatcom  county  should  be  so  keenly 
interested  in  a  criminal  of  the  type  of  Falcb- 
er.  •  •  • 

"  'When  the  crime  of  Fulcher  was  made  known 
a  warrant  was  asked  for  Fulcher'a  arrest. 

"  'Prosecuting  Attorney  Bixby  refused  to  or- 
der it!  He  said  there  was  no  corroborating 
evidence.  In  this,  we  believe,  he  misstated  the 
facts,  poasiblf  not  knowing  he  was  doing  so. 

"  'Parties  interested  in  the  ease,  two  well 
known  ministers,  were  insistent,  but  Bixby  was 
obdurate,  and,  while  there  was  parleying  Fulch- 
ed  skipped  out.  Some  believe  he  was  aided  in 
making  his  eampe  by  men  deeply  obligated  to 
him. 

"  'Be  that  ai  it  may,  no  attempt  was  made  to 
punish  him  for  his  crime  until  a  few  months 
ago  when  he  was  located  in  a  remote  hamlet 
of  Oregon,  near  Coos  Bay.  He  told  an  officer, 
after  bis  arrest,  that  hla  whereabouts  were 
known  to  BIzby  and  othen  and  he  was  sur- 
prised that  a  warrant  waa  issued  for  him. 


*  *  *  Bven  after  appearing  in  court  and  en- 
tering the  plea  of  guilt  be  was  defended  by  Pros- 
ecuting Attorney  Bixby  who  asked  the  court  to 
be  lenient. 

"  'Fulcher  now  states  that  be  has  the  ptomise 
of  Bixby  to  secure  his  release  from  prison  with- 
in the  year.   ♦  •  • 

"  'Ptosecndng  Attorney  Bixby  was  not  in- 
formed of  the  issuing  of  the  warrant  for  Fulch- 
er because  he  previously  had  declined  to  issue  a 
warrant.  It  was  believed  he  would  not  approve 
of  the  warrant  if  the  matter  were  presented  to 
him.  •  •  • 

"  'Bixby  knew  nothing  of  the  matter  until  he 
visited  the  county  jail  and  ran  into  the  man. 
Those  who  saw  the  meeting  say  the  prosecuting 
attorney  was  much  surprised. 

"  'No  doubt  of  it  I  He  knew  he  waa  up 
against  what  the  gamblers  call  a  "show-down/* 
leaning  thereby  that  he,  the  said  Frank  W. 
Bixby  was  at  the  end  of  his  game  of  secrecy 
and  protection  from  the  said  Walter  Fulcher, 
and  all  of  his  machiiiationB  heretofore  known 
only  to  the  said  Walter  Fulcher  were  now  about 
to  be  exposed ;  that  ia,  that  the  cards  were  to 
be  turned  face  up  so  tluit  aH  who  desired  might 
inspect  the  aame.)   •   •  • 

"^They  were  prepared,  it  is  stated,  to  appeal 
to  the  attorney  general  tf  Bixby  continned  to 
befriend  the  scoundrel.  •  •  •  And  Bixby 
stood  in  the  court- room  pleading  tot  mercy  for 
the  man  I 

"  The  Amerlcan-BevelUe  would  be  pleased  to 
give  Bkcby  or  any  one  for  him  all  the  space  he 
may  require  to  give  the  reason  for  this  friendr 
ship  for  tiiia  self-confessed  scoundrel. 

"^'But  what  is  the  sequel? 

"The  [»mecutor  now  wants  Sheriff. Thomas 
to  dismiss  Chief  Deputy  Larry  S^anci^an  from 
his  service.  He  says  Flannagan  does  not  work 
with  himl  He  speci6cally  said  he  was  disap- 
pointed because  he  was  not  consulted  about  the 
arrest  of  Fulcher  I 

"  'Sheriff  Thomas  knows  that  hla  chief  deputy 
has  only  done  bis  duty  and  he  positively  refused 
to  dismiss  bim, 

"  To  have  done  so  would  have  been  a  crime, 
of  course.  And  in  saying  so  the  American-Bc> 
veiUa  holds  no  brief  for  Lorry  Flannagan. 
We  suspect  that  be  Is  too  well  known  to  the 
people  of  Whatcom  county  to  need  defense 
against  the  in8iDuati<»i8  of  Mr.  Bixby. 

"  'He  bad  nothing  to  do  with  the  issuing  of 
the  warrant.    He  merely  had  it  served. 

"  'But  the  prisoner  was  Bixby's  friend  and 
therein  lies  the  cause,  or  one  of  the  causes, 
for  Bixby's  displeasure. 

"  'It  is  stated  about  the  court  house  that  Bix- 
by proposes  to  have  SheriiC  Thomas*  payroll 
held  up  by  the  county  commissioners  if  it  con- 
tains the  name  of  Deputy  Sheriff  Hannagan. 

"  'We  do  not  believe  ttae  two  new  commission- 
ers will  stoop  to  such  a  thing.  The  hold-over 
will  not  do  80,  either.  They  are  not  likely  to 
permit  themselves  to  be  so  misled.  Those  who 
vouch  for  Messrs.  Shagrin  and  Legoe  say  they 
are  men  of  honor  and  of  official  courage.  Thia 
must  be,  and  will  be,  believed  until  the  contrary 
is  shown,  and,  in  view  of  the  outlook  Mr.  Bixby 
will  not  he  able  to  punish  a  competent  and 
faithful  officer  for  doing  his  duty,  even  If  it 
was  to  bring  to  the  scene  of  hia  crime,  after  hav- 
ing been  arrested  by  the  sheriff  of  another  coun- 
ty, a  tlllicum  of  Prosecuting  Attorney  Bixby.' 
(Meaning  thereby  that  the  aald  Walter  Fulcher 
was  a  chum — an  old  and  intimate  friend  of  the 
said  Frank  W.  Bixby.) 

"That  said  Sunday  American-Beveille  is  a 
newspaper  of  general  circulation  in  Whatcom 
county  and  adjacent  territory  and  said  article 
waa  read  by  various  persons  therein. 

"That  said  paper  is  published  by  the  Belling- 
faam  Publishing  Company,  of  which  the  said 
defendant  was  at  tbe  time  general  manager. 

"That  said  editorial  teuud  to  axpose  Frank 
W.  Bixby  in  bis  capacity  as  a  private 'citizen,  in 
bis  offioal  capacity  as  prosecuting  att(Hne7 
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of  Whatcom  county,  and  In  bis  profeuional  ca- 
pacity aB  a  practiciDg  attorney  at  law,  to  ha- 
tred, contempt,  ridicule,  and  obloquy  and  to 
depriva  him  of  the  benefit  of  public  ctmfidence 
and  sodal  IntetcouTBe." 

At  the  trial  the  d^endant  admitted  that 
the  Sunday  Amerlcan-SevelUe  1b  a  newspaper 
of  general  circulation  In  Whatcom  and  ad- 
joining counties;  that  the  article  was  read 
by  various  persons  therein;  that  the  paper 
was  on  January  12,  1913,  and  prior  and  sub- 
sequent thereto  published  by  the  Bellingham 
Publishing  Company,  a  corporation,  and  that 
the  defendant  was  on  that  date,  and  prior 
and  subsequent  thereto,  the  general  manager 
of  that  company.  On  February  28,  1913,  the 
defendant,  In  department  No.  1  of  the  su- 
perior court  for  Whatcom  county,  where  the 
information  was  originally  lodged,  moved 
that  a  Judge  be  called  from  some  other  coun- 
ty for  the  trial  of  the  cause.  The  motion 
was  based  upon  an  afBdavit  which  recited 
that  the  Judge  of  department  No.  1  was  prej- 
udiced against  tbe  defendant,  and  on  the 
further  ground  that  the  Judge  of  department 
No.  2  of  the  superior  court  for  Whatcom 
county  would  be  called  upon  the  trial  as  a 
witness  in  defendant's  behalf.  The  court  In 
department  No.  1  ordered  the  cause  to  be 
transferred  to  department  No.  2,  but  refused 
to  call  a  Judge  from  another  county.  On 
March  4,  in  department  2,  the  defendant  mov- 
ed that  a  Judge  from  some  other  county  be 
called  to  preside  at  the  trial,  for  the  reason 
that  the  Hon.  William  H.  Pemberton,  the 
Judge  presiding  In  department  2,  would  be 
called  as  a  material  and  necessary  witness. 
Judge  Pemberton  on  March  12th  denied  the 
motion  on  the  ground  that  no  fact  or  facts 
appeared  from  the  motion,  or  otherwise,  coo- 
cernlng  which  it  was  proposed  to  call  him  as 
a  witness,  and  that  It  did  not  appear  from 
the  motion  or  otherwise  that  the  proposed 
testimony  was  either  material  or  necessary, 
or  whether  It  would  be  merely  cumalaUve. 
On  April  14th  the  defendant  interposed  a  de- 
murrer to  the  Information,  upon  tbe  ground 
that  It  does  not  substantially  conform  to  the 
requirements  of  the  statute;  that  more  than 
one  crime  is  charged;  that  the  facts  charged 
do  not  constitute  a  crime;  and  that  the  in- 
formation contains  matter  which,  if  true, 
would  constitute  a  defense  or  legal  bar  to 
the  action.  The  demurrer  was  overrated. 
Tbe  defendant  entered  a  plea  of  not  guilty. 
The  cause  was  tried  to  the  court  and  a  Jury. 
The  Jury  found  the  defraidant  guilty,  and  he 
was  senteneed  to  pay  a  fine  of  $825  and  costs, 
and  to  10  days*  imprisonment  In  the  county 
Jail  at  hard  labor.  From  the  Judgment  and 
sentence  the  defendant  appeals. 

[1]  I.  The  appellant  Insists  that  either  one 
or  both  of  the  Judges  of  the  superior  court 
tor  Whatcom  county  erred  in  refusing  to  call 
another  Judge  to  try  this  case  upon  the  sug- 
gestton  supported  by  affidavit  that  the  Judge 
of  department  2  would  be  called  as  a  witness. 
It  would  seem,  however,  that  the  Judge  of 


department  1,  whm  dbqQaUfled  an  mA- 
davlt  of  prejudice,  bad  no  ^Uscietton  to  do 
anything  but  transfo  the  cause.  Being  dift- 
guallfled,  we  should  hesitate  to  htdd  that  be 
had  any  power  to  pass  upon  the  qnaliflcatlai 
of  the  Judge  of  department  2. 

[2,3]  As  to  the  dlaauaimcatlon  of  tbe 
Judge  of  department  2  by  ao  affidavit  stating 
that  he  would  be  called  as  a  necessary  wit- 
ness, a  closer  question  is  presented.  It  la 
undoubtedly  the  law  as  sustained  both  by 
reason  and  authority  that  a  Judge  cannot, 
over  the  objection  at  a  party,  be  a  witness 
in  an  action  tried  before  him,  in  the  absence 
of  a  statute  so  providing.  State  v.  Houghton, 
45  Or.  110.  76  Pac.  887;  People  v.  Dohrluft 
69  N.  Y.  S74,  17  Am.  Rep.  349:  Rogers  v. 
State,  W  Ark.  76.  29  S.  W.  894,  31  L.  B.  A. 
466,  46  Am.  St.  Bep.  154.  Such  Is  the  estab- 
lished rule  In  this  state.  Maitland  v.  Zanga, 
14  Wash.  92,  44  Pac.  117. 

The  respondent,  however,  urges  that  the 
affidavit  was  insufficient  In  that  it  failed  to 
show  what  testimony  the  Judge  would  be  call- 
ed upon  to  give;  that  the  Judge,  therefore, 
could  not  know  in  advance  whether  his  tes* 
timony  was  material  or  Immaterial,  or  wheth- 
er his  testimony  would  be  merely  cumulative. 
One  authority  sustaining  this  view  by  lan- 
guage used  arguendo  Is  cited.  Gray  t.  Crock- 
ett, 35  Kan.  66,  10  Pac.  452.  In  that  case, 
however,  a  change  of  venue  was  actually 
granted  and  that  action  was  held  not  an 
abuse  of  discretion,  since  the  Judge  was  pre- 
sumed to  have  acted  upon  his  own  knowledge 
as  to  what  he  could  testify  to.  In  view  of 
the  case  with  which  another  Judge  may  be 
secured  in  this  state  without  an  actual  change 
of  venue,  we  think  it  would  be  an  unneces- 
sary hardship  upon  a  defendant,  especially 
in  a  criminal  action,  to  require  him  to  divnl^ 
any  part  of  his  evidoice  in  advance  of  the 
trial,  or  forfeit  the  right  to  use  it.  This  is 
hardly  met  by  the  suggestion  that  to  hold 
otherwise  would  enable  a  party  to  disqualify 
every  Judge  In  the  state  by.  ofFerlns  to  call 
him  as  a  witness.  The  mala  fldes  of  an  at- 
tempt to  so  disqualify  several  Judges  succes- 
sively would  be  appuent  on  the  face  of  the 
thing.  Conduct  so  repr^ienalble  can  hardly 
be  anticipated.  Tbe  very  attempt  should 
subject  the  attorney  to  sunuiary  discipline. 
Moreover,  as  pointed  out  in  tbe  BdUtland 
Case,  a  Judge  shoidd  not  be  required  to  pass 
upon  the  materiality  or  admissibility  of  his 
own  testimmiy.  This  he  would  have  to  do 
upon  the  theory  advanced  by  the  reesxmdent. 

[4]  When  in  tbe  course-  of  the  trial  the 
Judge  was  actually  called  to  testify,  be  beld 
that  the  matter  concerning  which  his  testi- 
mony was  offered  was  ImmatertaL.  It  relat- 
ed to  a  matter  whidly  foreign  to  anytblng  set 
out  In  the  alleged  libelous  artlCte.  We  are 
constrained  to  hold  that  it  was  inadmissible 
on  any  sound  theory.  It  would  seem,  there- 
fore, that  the  error  complained  of  was  not 
preJudidaL 
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n.  Tb»  ivpenuit  contends  that  the  intor- 
matloii  was  InaufOdeiit  In  law:  (a)  In  that 
It  did  not  allege  the  falsity  at  the  facts  aat 
fortli  In  the  publication ;  and  (b)  in  that  it 
showed  on  Its  face  that  the  occasion  was 
one  of  privilege  negativing  any  inference  of 
malice^  and  that  there  ms  no  snffldoit  al- 
legatlcm  of  maUdons  intent. 

[I]  (a)  At  common  law,  the  truth  of  a  11- 
belons  diaige,  though  usually  a  defense  to  a 
dTil  action  for  damages,  was  no  dtfense  to 
a  criminal  prosecntlon.  This  la  now  general- 
ly conceded.  State  v.  arays.  57  Wash.  MO, 
107  Pac.  863,  21  Ann.  Caa.  830;  18  Am.  & 
^Dg.  JSncL  Law  (2d  Ed.)  1068;  2  Wharton, 
Criminal  Law  aOth  Ed.)  |  1643;  Newell, 
Slander  and  Libel  (2d  Bd.)  p.  S97;  25  Oyc. 
p.  673. 

"It  Is  Immaterial  with  raspect  to  the  essence 
of  a  libel  whether  the  matter  of  it  be  true  or 
false."    4  Blackstone's  Commentaries,  p.  150. 

Since  the  falsity  of  the  Ubeloos  charge  was 
not  an  eaaential  elemeat  at  common  law,  ob- 
viously the  n^^tlon  of  its  truth  was  not  a 
necessary  part  of  the  information. 

"It  is  not  necessary  to  allege  that  the  matter 
published  is  false;  and  such  an  allegation  ue«d 
not  be  proved,  though  It  be  made  on  the  record. 
But  the  illegality  of  the  publication  must  be 
averred  by  means  of  the  word  'malicioosly,'  or 
by  some  equivalent  term."  Newell,  Slander  and 
Libel  (2d  Ed.)  p.  974. 

The  common  law,  so  far  as  not  inconsistent 
with  the  instltntlODS  and  statutes  of  this 
state,  constitutes  the  rule  of  decision  in  the 
courts  of  this  state  (Rem.  9t  Bal.  C^e,  { 
143),  and  supplements  the  penal  statutes  of 
this  state  (Rem.  ft  BaL  Code.  |  2290;  State 
T.  Mays,  supra).  * 

[1, 7]  According  to  the  preponderance  of 
modem  authority,  malice'  is  the  essoice  or 
gist  of  the  offense  of  llbeL  18  Am.  &  Etag. 
EncL  Law  (2d  Ed.)  p.  90S;  25  Gyc.  p^'  571; 
NeweU,  Slander  and  Libel  (2d  Ed.)  pp.  822, 
S28. 

Onr  statute,  Bo  fhr  as  hen  material,  de> 
iliws  libel  as  follows: 

"Erery  malicious  publication  by  writing, 
printing,  picture,  effigy,  sign  or  otherwise  than 
by  mere  speech,  wliich  shall  tend :  (1)  To  ux- 
pose  any  living  person  to  hatred,  oontempt  rid- 
icule or  obloquy,  or  to  deprive  him  ct  the  bene- 
fit of  public  confidence  or  social  intereoune; 
or  *  *  •  (3)  to  injure  any  person,  corpo- 
ration or  association  of  persons  in  his  or  their 
bnaineas  or  occupation,  shall  be  a  libel.  Ever? 
person  «ho  pnbUshea  a  libel  shall  be  guilty  of 
a^^roBS  mtsoemeaDor."    Bern,  &  BaL  Code,  S 

It  la  (diTlous  that  malice  Is  the  gist  of  the 
offense  as  defined  by  this  statute.  The  truth 
or  falsity  of  the  publication  is  only  material 
as  bearing  upon  the  question  of  malice.  It  is 
also  obvlons  that  the  publication  here  In 
question  was  under  this  definition  libelous 
pre  se.  It  charged  a  crime,  namely,  nonfea- 
sance In  office,  by  chaining  a  willful  neglect 
to  perform  an  official  duty.  Rem.  &  BaL 
Code,  i  2268.  It  had  erery  tendency  set  forth 
In  the  part  of  the  statutory  definition  above 
quoted.  It  traded  to  expose  the  complaining 


witness  to  hatred,  amtanptt  rldtenle,  antt 
obloquy,  and  to  deprive  him  of  the  benefit  of 
public  oonfldoice  and  social  intercourse.  It 
tended  to  injure  him  in  his  business  or  w> 
cupation  as  an  attorney  at  law.  Every  audi 
publication,  when  malidona.  Is  libelous  per 
se.  State  v.  Norton,  100  Minn.  89, 123  N.  W. 
69.  The  principal  difference  between  this 
statute  and  our  own  former  statute  (Rem.  & 
BaL  Code,  i  2777)  la  that  the  former  statute 
did  not  malce  malice  an  essential  element  of 
the  crime,  while  the  present  statute  does.  A 
publication  libelous  per  se  under  the  former 
statute  is  clearly  so  under  the  present  act 
which,  though  making  malice  an  element, 
also  raises  the  presumption  of  malice  from 
the  tendency  of  the  publication  unless  Jus- 
tifled  or  excused.  The  case  of  Byrne  v.  Fiink, 
88  Wash.  506,  80  Pac.  772,  3  Ann.  Cas.  647, 
therefore,  clearly  supports  the  view  that  the 
publication  here  in  question  was  libelous  per 
se.  That  malice  Is  the  gist  of  the  offense  un< 
der  onr  statute  Is  made  manifest  by  the  fact 
that  the  next  section  of  the  Code  (Rem.  A 
BaL  Code,  fi  2425),  reeognlzlug  and  defining 
the  defenses  of  justification  and  excuse, 
makes  these  defenses,  when  established,  a  ne- 
gation of  the  presumption  of  malice. 

"Every  publication  having  the  tendency  or  e^ 
feet  mentioned  in  section  2424  Aall  be  deemed 
malicious  unless  justified  or  excused.  Such 
publication  is  Justified  whenever  the  matter 
charged  as  libelous  charges  the  commission  of 
a  crfme,  is  a  true  and  fair  statement,  and  was 
published  with  good  motives  and  for  justifiable 
ends.  It  Is  excused  when  honestly  made  In  be- 
lief  of  its  truth  and  fairness  and  upon  reasona* 
ble  grounds  for  such  belief,  and  consists  of  fair 
comments  upon  tiie  conduct  of  any  person  in 
respect  of  public  affairs,  made  after  a  fair  and 
impartial  investigation.''  Rem.  &  Bal.  Code,  S 
2425. 

[I]  The  truth  of  the  libelous  charge  is  thus 
made  material  for  the  first  time,  and  only,  as 
a  defense  overcoming  the  presumption  of  mal- 
ice arising  from  the  tendency  of  the  publica- 
tion. The  allegation  of  malice  In  the  Infor- 
mation, therefore,  implies  falsity,  and  puts  in 
issue  the  truth  of  the  thing  charged  in  the 
publicatloD,  where  it  is  of  a  nature  that 
proof  of  the  truth  makes  justification,  or 
where  Its  occasion  as  one  of  privilege,  that  is, 
fair  comment  touching  a  person  In  respect  to 
public  affairs,  mabes  Its  truth,  or  a  belief  In 
its  truth  after  fair  and  Impartial  Investiga- 
tion, an  excuse  rebutting  the  presumption  of 
malice.  Since  falsity  is  no  part  of  the  crime 
at  common  law,  and  is  not  made  so  by  our 
statute,  but  the  truth  is  merely  a  defense 
negativing  malice,  it  Is  dear  that,  where  the 
Information  alleges  express  malice,  the  lack 
of  an  express  allegation  that  the  publication 
was  false  does  not  render  the  iuformatloa 
demurrable. 

[9]  (b)  The  information,  after  setting  out 
the  publication  in  full,  charges  that  certain 
portions  thereof  were  malicious  and  UIkIous, 
and  were  willfully,  unlawfully,  and  malicious- 
ly composed,  printed,  and  published.  The 
appellant  contends,  if  we  have  correctly 
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caught  his  meaning,  that  because  of  the  pecu- 
liar position  which  he  as  manager  <rf  the 
newspaper  occupied  to  the  public,  he  had  a 
broader  privilege  than  that  accorded  to  other 
persona  In  the  criticism  of  public  officers  and 
candidates  for  public  office.  It  Is  urged  that 
the  statute  (Rem.  ft  Bal.  Code,  S  2430)  accord- 
ed that  privilege.   It  reads  as  follows: 

"Eyerj  communication  made  to  a  person  en- 
titled to  or  concerned  in  such  communication, 
br  one  also  concerned  In  or  entitled  to  make 
It,  or  who  stood  in  such  relation  to  the  former 
at  to  offer  a  reasonable  ground  for  aappoaing  bia 
motive  to  be  innocent,  shall  be  presumed  not 
to  be  malidouB,  and  shall  be  tenned  a  privileg- 
ed communication.'' 

This  la  but  a  atatntory  declaration  of  the 
general  doctrine  of  qnaliOed  privilege  which 
exists  Independent  of  any  statute,  and  ap- 
plies alike  to  all  persons  related  to  and  in- 
terested in  the  subject-matter  of  a  publica- 
tion. Newell,  Slander  and  Libel  (2d  Ed.)  pp. 
388,  389,  25  Oyc.  p.  886.  It  afTords  no  im- 
munity to  a  publisher  of  a  newspaper  for 
the  publication  of  matter  libelous  per  se  dif- 
ferent from  that  which  It  affords  to  any  oth- 
er person.  As  said  by  Ghamplln,  J.,  In  Bron- 
son  V.  Bruce,  S9  Mich.  467,  471,  26  N.  W,  671, 
672  (60  Am.  Bep.  307): 

"The  publisher  of  a  newspaper  possesses  no 
immunity  from  liability  in  puhlisbing  a  libel, 
other  or  different  than  any  other  person.  The 
law  makes  do  distinction  between  the  newspaper 
ubliflher,  and  any  private  person  who  may  pul)- 
sh  an  article  in  a  newspaper  or  other  printed 
form ;  and  if  either  abuses  the  r^ht  to  publish 
bis  sentiments  on  any  subject  and  upon  any  oc- 
casion, he  must  defend  himself  upon  the  same 
legal  ground." 

In  another  case  the  same  court,  speaking 
Uirongh  Morse,  J.,  sold: 

"The  liberty  of  the  press,  as  the  law  now 
stands,  la  only  a  more  extensive  and  improved 
use  of  the  liberty  of  speech  which  prevailed  be- 
fore printing  became  general :  and,  independent- 
ly of  certain  statutory  provisionB,  the  law  rec- 
ognizes no  distinction  in  principle  between  a 
publication  by  the  proprietor  of  a  newspaper 
and  a  publication  by  any  other  person.  A  news- 
paper proprietor  is  not  privileged,  as  such,  In 
the  disBemination  of  the  news,  but  Is  liable  for 
what  he  publishes  in  the  same  manner  as  any 
other  individual.  Townsd.  Sland.  &  Lib.  I  252." 
McAllister  v.  Free  Press  Co.,  76  Mich.  338.  357, 
43  N.  W.  431,  437  (16  Am.  St.  Bep.  318). 

See,  also.  Detroit  Dally  Post  v.  McArthur, 
16  Mich.  447. 

The  basis  and  extent  of  the  rule  of  privi- 
lege as  applied  to  publications  touching  of- 
ficers and  candidates  for  public  office  Is  to 
be  found  in  considerations  of  public  policy. 
Newell,  Slander  and  Libel  (2d  Ed.)  p.  389. 
The  public  interest  requires  that  the  discus- 
sion of  the  fitness  of  a  candidate,  mentally 
or  physically,  for  the  office  to  which  he  as- 
pires, shall  be  untrammeled.  In  such  esse 
the  good  faith  or  malice  of  the  publication  is 
immaterial.  It  Is  also  to  the  public  Interest 
that  the  acts  and  conduct  of  an  official  or  a 
candidate  for  office  be  freely  criticized  with- 
out liability  for  such  criticism,  provided  the 
criticism  be  bona  fide  and  the  acts  or  <K>ndnct 
criticized  are  proven  to  be  tme,  Sweeney  r. 


Baker,  13  W.  Ta.  158.  191,  81  Am.  Be^.  757. 
After  so  holding  in  Cbe  caea  last  dted,  the 
court  continues: 

"But  public  policy  forbids  that  the  moral 
character  of  such  a  candidate  should  be  falsely 
assailed  in  ttie  newspapers,  or  that  he  should 
be  falsely  charged  by  publication  In  newspapers 
with  crimes.  If  the  newspaper  press  was  al- 
lowed to  be  UcentiouB,  the  result  would  be  to 
drive  from  the  control  of  newspapers  all  men  of 
character,  and  to  deter  from  seeking  office  all 
but  the  profligate  and  abandoned.  Nor  would 
the  result  be  different  if  a  belief  in  the  facta,  on 
which  such  false  and  libelous  all^ationa  were 
based,  was  held  to  be  a  legal  excuse  for  publica- 
tions of  this  character  against  such  candidate. 
To  justify  such  a  publication,  it  must  be  proven 
that  the  allegation  Is  tme  in  fact." 

See,  also,  26  Gyc.  pp.  402.  403.  404 ;  NeweU, 
Slander  and  Libel  (2d  Ed.)  pp.  633,  634 ;  Com- 
monwealth V.  Clap,  4  Masa  163,  169,  3  Am. 
Dea  212;  Wheaton  v.  Beecher,  66  Mich.  807, 
310,  33  N.  W.  603;  Bourreseau  v.  Evening 
Journal  Co„  63  Mich.  425,  30  N.  W.  376,  6 
Am.  St  Bep.  320. 

"A  communication  imputing  the  commission 
of  a  criminal  offense  or  of  moral  delinquency  to 
a  public  officer,  even  in  the  discharge  of  bia  of- 
ficial duties,  Is  therefore  not  privileged,,  and  the 
only  defense  for  so  doing  la  that  same  is  true, 
and,  in  addition,  was  publiabed  from  good  mo- 
tives and  for  justifiable  ends.  If  the  communi- 
cation la  in  fact  untrue,  the  motive  with  which 
it  is  published  is  wholly  immaterial."  Oakes  t. 
Sute,  98  Miss.  80.  96,  64  South.  79,  84,  83  U 
B.  A.  (N.  S.)  207,  216. 

Aside  from  the  provisions  of  our  statute 
(Bern.  &  BaL  Code,  {  2426),  according  and  de- 
fining the  defenses  of  jnstiflcatlon  and  e& 
cuse,  and  except  la  the  case  of  spedal  privi- 
lege in  publishing  r^rts  of  Judicial,  legisla- 
tive, or  other  public  and  official  proceedlnga. 
etc..  accorded  1^  Rem.  ft  BaL  Code,  I  2428, 
the  general  rule  et  privilege  is,  we  believe, 
correctly  Interpreted  by  this  court  in  Byrne 
V.  Funk,  snpra.  In  Oiat  case,  qnotlng  from 
18  Am  ft  Eng.  End.  Law  (2d  Ed.)  p.  1041, 
the  rule  Is  thus  stated: 

"The  official  acts  of  public  officers  may  lawful- 
ly be  made  the  subject  of  fair  comment  and 
criticism,  not  onljf  by  the  presa,  but  by  the  mem- 
bers of  the  pubhc.  But  the  prevailing  rule  is 
that  charges  imputing  a  criminal  offense  or 
moral  delinquency  to  a  pubUc  officer  cannot,  if 
false,  be  privileged,  though  made  in  good  faith, 
and  tbia  though  the  charge  relates  to  an  act  of 
the  officer  In  the  discharge  of  his  official  duties.** 

This  general  rule  of  privilege  has  not  been 
enlarged  by  our  statute,  which  merely  adds 
the  defense  of  excuse  to  that  of  justification 
which  existed  at  common  law.  Where  a 
crime  Is  charged  by  a  publication,  It  Is,  un- 
der our  statute,  justified  only  by  proof  that 
It  "is  a  true  and  fair  statement,  and  was  pub- 
lished with  good  motives  and  for  Justifiable 
ends."  And  a  publication  otherwise  libelous 
per  se,  is  excused  only  **when  honestly  made 
in  belief  of  its  truth  and  fairness  and  upon 
reasonable  grounds  for  such  belief,  and  con- 
sists of  fair  comments  upon  the  conduct  of 
any  person  in  respect  of  public  affairs,  made 
after  a  fair  and  impartial  investigation.'' 
Bern,  ft  Bal.  Code,  |  2425. 

tit,  11]  It  follows,  therefore,  that  tiunigh 
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tbe  oocafllDo  of  the  pablicallon  liere  la  avw 
ttoD  waa  one  ot  privilege,  tbe  pabUcaOon  it- 
■elf  wu  not  privileged  in  that  it  charged  a 
dime  and  imputed  moral  dellnqttency  to  a 
pobUc  offloer.  The  appellant  waa  therefore 
put  to  bis  defense*  of  Jnstiflcati(m  and  ez- 
cose'  as  accorded  by  tbe  itatute  in  order  to 
negative  the  presumption  of  malice  raised  by 
tbe  pnbllcatloo.  But  each  of  these  defenses 
Includes  tbe  dement  of  good  faitb.  and  only 
negatives  tbe  ^enunptlon  of  maUce  raised 
by  tbe  character  of  the  publication.  It  fur- 
ther follom^  therefore,  that  when  evidoioe 
tontiipg  to  establish  these  defenses  was  intro- 
duced, the  question  of  actual  or  express  mal- 
ice vras  stiU  a  question  lor  tbe  Joxy,  and  the 
Irarden  of  proving  it  beyond  a  reasonable 
doubt  was  upon  tbe  state- 
El  2]  Since  the  nature  of  the  publication 
was  such  as  to  exceed  tbe  privilege  of  tbe 
occasion,  the  allegation  in  the  Information 
that  It  was  malicious  and  willfully,  unlaw- 
fully, and  maliciously  composed,  printed,  and 
published,  was  sufficient  to  put  In  Issue  the 
good  faith  of  tbe  publication  under  another 
section  of  tbe  statute^  Subdivision  3,  Rem. 
Sc.  Bal.  Code,  |  2303,  defines  the  term  malice 
as  follows: 

"  'Malice*  and  'maliciously*  shall  import  an 
evil  Intent,  wish  or  iv^tm  to  vex,  annov  or  in- 
jure anotber  person.  Malice  may  be  inferred 
from  an  act  dose  in  willful  disregard  of  tbe 
rights  of  another,  or  an  act  wrongfully  done 
without  just  cause  or  excuse,  or  an  act  or  omis- 
sion of  duty  betrajing  a  willful  disregard  of  so- 
cial duty." 

[Itl  We  find  no  merit  in  tbe  fiorUier  «lalm 
tbat  tbe  iufonnation  was  demurrable  in  that 
Out  pnblicatton  waa  privileged  on  its  teoe 
under  Hem.  ft  BaL  Code,  |  2428,  as  a  i^rt 
of  a  Judidal  proemdlng.  fniat  section  pro- 
vides: 

*'No  proseentton  for  Hbel  shall  be  maintained 
against  a  reporter,  editor,  proprietor,  or  publish- 
er of  a  newapaper  for  the  publication  therein 
of  a  fair  and  true  report  of  any  judicial,  lejris- 
lative  or  other  poblic  and  official  proceedlns, 
or  of  any  statement,  speech,  aniument  or  debate 
in  the  course  of  the  same,  without  proving  ac- 
tual malice  In  making  the  report" 

That  section  Is  practically  identical  with 
section  247  of  tbe  New  York  Penal  Code  of 
1908,  which  was  originally  iwssed  In  1854, 
and  has  been  held  simply  declaratory  of  tbe 
common  law.  Ackerman  v.  Jones,  37  N.  Y. 
Super.  Ct  42;  Edssll  vl  Brooks,  17  Abl>.  Praa 
<N.  Y.)  221. 

At  common  law  privilege  was  confined 
strictly  to  a  fair  report  of  tbe  actual  pro- 
ceedings In  court,  without  comment,  color, 
construction,  or  aspersion. 

*There  Is  not  a  dictum  to  be  met  with  in  the 
books  that  a  man,  under  the  pretense  of  pub- 
tiridng  die  proeeedtngs  of  a  court  of  Justlee,  may 
discoloT  and  garble  tbe  proceedings  by  bis  own 
comments  and  constructions,  so  as  to  effect  the 
purpose  of  aspersing  the  characters  of  those 
coBcemed."  Thomas  v.  CroswelL  7  Johns.  (N. 
T.)  264,  271,  6  Am.  Dec  269. 

'It  is  an  established  principle,  upon  which  tbe 
privilege  of  publiBhing  a  report  of  any  judicial 
proceeding  is  admitted  to  rest,  that  such  report 
must  be  strictly  confined  to  the  actual  proceed- 


ings in  court,  and  most  contain  no  defematory 
observations  or  comments  from  any  quarter 
whatever.  In  addition  to  what  forms  strictly 
andproperiy  the  legal  proceedings."  Stanley 
V.  Webb,  6  N.  T.  Super.  Ct  pp.  21,  26. 

The  same  Is  true  nnder  tbe  statute.  Bd- 
sail  V.  Brooks,  supra. 

The  purpose  of  the  article  on  Its  face  was 
not  to  report  the  proceedings,  but  to  criti- 
cize tbe  officer.  Lndwig  v.  Cramer,  S8  Wis. 
193,  10  N.  W.  81. 

Tbe  very  headline  negatives  tbe  claim  of 
privilege.  Dorr  v.  Uulted  States,  195  U.  S. 
138,  24  Sup.  Ct  808,  49  L.  Ed.  128,  1  Ann. 
Cas.  697;  Hayes  v.  Press  Co.,  127  Pa.  642, 
18  Atl.  331,  6  L.  R.  A.  643,  14  Am.  St.  Bep. 
874;  Bdsall  v.  Brooks,  supra. 

We  bold  that  the  publication  taere  in  ques- 
tion was  libelous  per  se.  It  exceeded  the 
privilege  <tf  tbe  occasion.  The  Informatiott 
alleged  express  malice.  The  appellant  was 
remitted  to  bis  statutory  defenses  of  Jnstlfl- 
catlon  and  excuse.  If  there  was  any  evi- 
dence tending  to  prove  either  of  these  de- 
foisee,  tbe  state  could  only  r^ut  it  by  proof 
of  actual  or  express  malice.  If  there  was 
any  evld^tee  tending  to  establlsta  either  tbe 
defenses  or  tbe  rebuttal,  {wtb  those  aues- 
tions  weie  for  tbe  Jury.  The  demurrer  was 
propwly  ovamilAd. 

[14]  III.  During  tbe  course  of  the  trial 
tbe  ain>ellant  offered  evidence  tending  to 
lOiow  that,  prior  to  tbe  publlcatbm  of  tbe 
article  in  question,  be  bad  investigated  cer^ 
tain  cases  and  transactions  vrltSx  whidi  the 
complaining  witness  bad  been  connected  in 
a  personal  or  professional  eapatity,  with 
some  of  Oxem  as  pioseenting  attorney  and 
with  some  In  bis  private  practice  as  an  attor- 
ney. He  ofEeied  to  detail  tbe  steps  takoi 
and  die  result  of  these  Investi^tlfHis  and 
to  testify  to  tbe  efCect  tbat  he  was  thereby 
convinced  of  the  personal  dishonesty  and  of 
the  professional  and  official  misconduct  of 
tbe  complaining  witness.  These  matters  were 
wholly  unrelated  to  the  Folcher  Case.  Xbey 
were  excluded.  It  la  claimed  that  they  were 
admlsrible:  (a)  As  showing  tbe  appellant's 
grounds  for  a  lack  of  confidence  in  the  com- 
plaining witness  and  as  inducing  the  appti- 
lant's  investigation  of  his  conduct  in  connec- 
ti(u  with  tbe  Fnlcber  matter;  and  (b)  as 
supporting  a  general  charge  of  misoonduct 
which  it  is  claimed  was  made  by  the  first 
sentence  of  the  offending  article. 

(a)  The  evidence  offered,  in  so  far  as  tt 
referred  to  matters  not  mentioned  in  the  li- 
belous article,  waB  clearly  inadmissible.  It 
bad  no  relevancy  to  tbe  main  issue,  uunely, 
the  malice  or  absence  thereof  in  tbe  admit- 
ted publication,  nor  to  the  subsidiary  issues 
of  justification  by  proof  of  tbe  truth  of  the 
tlibigs  charged,  and  excuse  by  proof  of  tbe 
honesty  of  tbe  charge  and  a  belief  in  Its 
truth,  baaed  upon  a  fair  and  impartial  in- 
vestigation. It  is  manifest  tbat  an  investi- 
gation creating  a  belief  of  other  ddinquen- 
des  would  have  no  tendency  to  promote  an 
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impartial  InTesttgatlon  of  the  spedflc  thing 
charged.  If  it  afTected  the  result  at  all,  its 
natural  tendency  would  be  to  create  a  prej- 
udice inimical  to  a  fair  and  impartial  in- 
vestigation. It  la  equally  manifest  that  such 
evidence  would  tend  to  create  a  prejudice  in 
the  minds  of  the  Jurymen  Inimical  to  a  fair 
oonedderatton  of  the  truth  and  good  faith  of 
the  publication  which  was  the  only  matter 
submitted  to  their  decision. 

"Of  all  rules  of  evidence,  the  most  universal 
and  most  obvious  is  tbis:  That  tbe  evidence 
adduced  should  be  alike  directed  and  confined 
to  matters  whidi  are  in  dispute,  or  which  form 
the  subject  of  investigation.  The  theoretical 
propriety  of  this  rule  never  can  be  a  matter 
of  Qoubt,  whatever  difficulties  may  arise  In  its 
application.  The  tribunal  is  created  to  deter- 
mine matters,  which  either  are  in  dispute  be- 
tween contending  parties  or  otherwise  require 
proof;  and  anything  which  is  neither  directly 
nor  indirectly  relevant  to  those  matters  ought 
at  once  to  be  put  aside,  as  beyond  the  jurisdic- 
tion of  tbe  tribunal,  and  as  tending  to  distract 
its  attention  and  to  waste  its  titne."  Jones, 
Evidence,  {  135,  p.  658  ;  8  EncL  Evidence,  p. 
229. 

In  Bourresean  v.  Evening  Joarnal  Co.,  03 
Mich.  487.  80  N.  W.  382  (6  Am.  St  Rep.  320). 
Campbell,  C.  3.,  speakli^  for  the  majority  of 
the  court,  nfflnning  the  action  of  the  trial 
court  In  excluding  testimony  much  more 
nearly  related  to  tbe  things  chatted  In  the 
libelous  article  than  the  evidence  offered 
here,  said: 

"But  this  testimony,  even  if  in  a  proper  fbrm, 
was  not  admissible.  It  has  been  decided  by  oor 
own  authorities,  and  we  have  no  occasion  to 
look  further.  The  practice  is  settled  in  this 
state,  as  at  common  law,  that  it  is  not  compe- 
tent to  prove  distinct  facta  in  defense  that  have 
not  been  made  part  of  the  issue  as  framed.  No 
one  can  be  prepared  in  advance  to  anticipate 
every  fact,  true  or  false,  which  may  be  offered 
In  evidence,  and  of  which  he  baa  had  no  notice. 
If  this  charge  had  been  made  in  the  libel,  plain- 
tifF  could  have  had  an  opportunity  to  meet  it, 
and  also  to  make  iuqairy  into  the  character 
and  veracity  of  the  witnessea.  It  is  not  pretehd- 
ed  that  defendant,  or  the  author  of  the  libel, 
had  ever  heard  of  It,  and  relied  upon  it  when 
the  libel  was  writtuL  There  Is  no  principle 
which  will  permit  sodh  extraneous  specific 
charges  to  be  gone  into  for  any  purpose.  Proc- 
tor V.  Honghtaling,  37  Mich.  41;  Fowler  v. 
Gilbert,  38  Mich.  202.  A  general  justification 
requires  the  statements  to  be  proved  aa  alleged 
In  the  libel,  and  not  otherwise.  Bailey  v.  K^a* 
masoo  Pnb.  Ga,  40  Hieh.  251." 

(b)  The  second  conlsntloQ  as  to  tbe  admis- 
sibility of  this  testimony  la  based  i^pon  an 
assumption  not  sustained  dither  by  the  pub- 
lication itself  or  by  the  informstton.  It  Is 
dalmed  that  the  first  sentence  of  the  article 
was  a  general  <duLrge  of  official  misconduct 
The  information  does  not  charge  It  standing 
alone  as  libelous.  Clearly  it  was  not  so  in* 
tended,  and  when  read  tn  context  cannot 
be  so  construed.  The  headline  of  Uie  article, 
"Why  Does  Prosecutor  Defend  a  Rapist?^ 
immediately  precedes  the  sentmce  In  ques- 
tion, which  is  followed  by  a  specific  charge 
that  the  action  of  tbe  prosecutor  In  tbe  case 
ot  "Walter  FnlCber,  self-confessed  rapist 
Is  bringing  many  to  beHere  that  Blxby  must 
have  some  personal  motlTC  In  extending  his 


protection  to  that  scoundrel.''  As  the  article 
proceeds,  every  incident  mentioned  Is  in  Bome 
manner,  either  directly  or  by  impUcatioii, 
made  to  have  a  sinister  beating  on  the  Fnl- 
Cher  Case.  The  opening  sentence  of  tbe  a^ 
tide^  eiqiressii^  a  wonder  of  many  people  if 
they  are  not  misplacing  their  confidence,  ti 
Clearly  Intended  as  a  mere  Introduction  to 
the  specific  charge  thereafter  set  out  as  fl» 
basis  of  the  wonder  so  eiposed.  On  no 
sound  theory  conld  the  court  have  admitted 
the  evidence  offered,  save  as  to  the  matten 
speciflcally  referred  to  In  the  pnhllcatloii  lb 
self,  or  directly  connected  flierewlth.  Boar- 
reseau  v.  Evening  Journal  Co.,  supra ;  Tona- 
tain  T.  West  28  Iowa,  9,  92  Am.  De&  406; 
State  Lomack,  180  Iowa,  79, 106  N.  W.  888; 
Smith  Huhbell,  in  Ulch.  58^  114  N.  W. 
885. 

[If]  The  court  refosefl  to  penutt  tiie  ap- 
pellant to  relate  to  the  jury  the  story  told 
to  him  by  a  vroman  who  claimed  that  the 
prosecuting  witness  had  wronged  her  and  ha 
aged  mother  In  disposing  of  an  estate  of  one 
of  his  clients,  an  incident  referred  to  In 
the  offending  article,  and  referred  to  In  the 
record  as  the  Kennedy  will  case.  The  court 
intimated  that  If  competent  evidence  of  the 
truth  of  the  story  were  offered,  he  would 
admit  it,  and  also  evidence  of  whatever  In- 
vestigation the  appellant  had  made  as  to  its 
truth.  The  story  Itself  would  obviously  be 
but  an  elaboration  of  tbe  charge  made  In  the 
publication  on  hearsay,  and  of  which  In  tbe 
article  itself  the  appellant  mildly  disdalnis 
a  belief.  A  repetition  of  the  story  on  the 
witness  stand  would  not  tend  to  justify  Its 
publication.  It  would  still  be  hearsay.  Its 
publication  conld  only  be  Justified,  If  at  all, 
by  proof  of  Its  truth.  It.  could  not  be  ex- 
cused by  proof  of  reasonable  grounds  for 
belief  based  upon  Investigation,  since  it  did 
not  relate  to  "tbe  conduct  of  any  person  In 
respect  ot*  public  affairs." 

[II]  It  is  also  claimed  that  the  court  erred 
in  sustaining  the  state's  objections  to  cross- 
examination  of  tbe  prosecuting  witness  toudi- 
Ing  his  coonectlon  with  the  Kennedy  wilt 
case.  This  was  not  error.  The  truth  of  tbe 
publication  In  relation  to  that  case  was  mat- 
ter of  defense.  If  the  appellant  desired  to 
prove  Ite  truth  by  the -prosecntlng  wlteess, 
it  was  his  privilege  to  caH  blm  as  a  witsesa 
for  the  defeiue. 

[1 1}  IV.  Tbe  claims  of  error  In  overruling 
the  appellant's  motions  for  an  instructed  ver- 
dict of  not  guilty  at  the  close  of  the  state's 
evldenoe,  and  again  at  the  close  of  all  the 
evidoice,  are  untenable  The  state  made 
a  prima  facie  cue  by  the  ai^Uant^  admis- 
sion of  the  publicatlott  of  the  arttde,  hia 
admission  of  ttie  genera!  circulation  of  the 
paper  in  Whatcom  and  adjoining  counties,  and 
tbe  admission  of  the  apptilants  coonectlon 
wlUk  the  paper  as  manager.  The  article  was, 
as  we  have  aeen,  libelous  pw  se.  It  poaaed 
beyond  any  oocaaioii  ot  pzivUeiah  That  id* 
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missions,  with  the  preenmptton  of  malice  re- 
snltlng  from  ttie  tendency  of  the  artt(fle  It- 
aeli;  were  suflBdent  to  have  sustained  a  ver- 
dict of  guilty.  BorresseaTi  t.  Bvenlng  Jour- 
nal Co..  68  Mich.  425.  30  N.  W.  376,  6  Am. 
St  Beik  820;  Holmes  t.  Ollsby,  121  Oa.  241. 
4S  S.  E.  984,  104  Am.  Bt  Rep.  103.  lOS; 
Qolnn  T.  Berlew  Publishing  Co.,  66  Wash. 
00,  104  Pac.  181«  188  Am.  St  Sep.  101,  10 
Ann.  Gacf.  lOTT. 

[II]  Horeorer,  at  the  dose  of  tbB  state's 
case  in  chief,  erld^ce  bad  been  introdnced 
tending  to  prove  express  maltca  The  com- 
plaining witness  and  another  man  had  tes- 
tified that  in  an  altercation  between  the  com- 
plaining witness  and  the  appellant  which  oc- 
curred a  short  time  before  the  publication  of 
ttie  article  here  in  question,  the  appellant 
had  said:  "Damn  you,  you  have  been  fair, 
haven't  yon?  I  will  show  you  up  yet;"  and, 
"I  will  get  yon  yet"  We  express  no  opinion 
as  to  the  weight  of  this  evidence.  That  was 
a  question  for  the  Jury.  We  hold,  however, 
that  it  was  some  evidence  of  malice;  and  if 
the  proof  of  express  malice  bad  been  upon 
the  state  In  the  flrst  Instance,  It  would  have 
been  sufficient  to  carry  the  case  to  the  Jury 
upon  that  question. 

At  the  close  of  all  the  evidence  the  situa- 
tion was  practically  unchanged,  further  than 
that  a  conflict  had  been  raised  by  the  appel- 
lant's denial  of  the  use  of  the  words  attrib- 
uted to  him  by  the  state  as  showing  malice, 
and  had  introdnced .  evidence  tending  to  ee- 
tablish  the  truth  of  most  of  the  things  charg- 
ed In  the  publication.  The  state  in  turn 
had  Introduced  evidence  tending  to  re^at  this 
testimony.  In  view  of  the  fact  that  this 
case  must  be  tried  again,  it  is  not  our  pur- 
pose, nor  would  It  be  proper,  to  discuss  the 
evidence  in  detail,  further  than  Is  necessary 
in  connection  with  certain  erroneous  instruc- 
tions hereafter  to  be  noticed.  It  must  suffice 
to  say  that  we  have  carefully  read  the  ap- 
pellan^B  abstract  of  record,  with  fi-equent 
references  to  the  lengthy  statement  of  facts, 
and  we  are  satisfied  that  there  was  evidence 
sufficient  to  take  the  case  to  the  Jury  upon 
every  issue  presented. 

[It]  y.  As  tending  to  prove  the  truth  of 
tbB  charge  conveyed  by  the  article  In  ques- 
tton,  that  the  prosecuting  witness  had  re- 
fused to  prosecute  Fulcher,  in  violation  of 
his  offldal  duty,  claiming  that  there  was  in- 
sufficient evidence  to  corroborate  the  story  of 
the  wronged  girl  as  to  Fuldier's  commission 
of  the  crimes  the  appellant  teatifled  to  his 
own  Investigations  as  to  such  corroborating 
evidence.  It  was  shown  that  the  girl  was  an 
oridian  who  had  been  In  charge  of  the  Wash- 
ington Children's  Home  Society  at  Seattle^ 
and  when  about  nine  years  old  had  been 
adopted  by  a  man  and  wife  named  Hendrlck- 
am,  who  lived  In  Whatcom  conn^,  and  had 
lived  with  ttiem  until  a  tew  mondis  before 
the  commlflston  of  the  crime.  Fulcher,  who 
at  the  time  lived  at  linden,  Wash.,  had  pe- 


culiar religions  beliefs,  and  sometimes  preach- 
ed, or  lectured.  He  prevailed  upon  the  Hen- 
drlcksons  to  finance  the  establishment  of  a 
mission  in  the  city  of  BelUughiam,  at  which 
he^  Folcbeir,  would  conduct  meetings.  W3ien 
the  mission  had  been  established,  Fnlchor 
for  Some  time  roomed  at  the  HMidrlcksons. 
The  evidence  tended  to  show  that  daring  bis 
stay  In  the  Hendrlckson  home  he  acquired 
great  personal  Influence  over  the  girl,  Ger- 
trude HofF,  who  was  then  between  14  and  15 
years  of  age.  Both  Hendrlckson  and  his  wife 
testified  that  Fulcher's  influence  over  the 
girl  became  so  apparent  that  they  feared  for 
the  girl's  safety.  Mrs.  Hendrlckson  testified 
that  on  one  occasion,  apparently  some  three 
or  four  months  before  the  commission  of 
the  crime  and  while  Fulcher  was  an  Inmate 
of  the  Hendrlckson  home,  she  discovered 
Fulcher  and  the  girl  In  the  bathroom  with 
the  door  locked.  Mr.  Hendrlckson  testified 
that  on  another  occasion,  when  he  was  in 
an  adjoining  room,  he  heard  voices  in  his 
own  bedroom  and,  on  entering,  found  the 
girl  making  the  bed  and  Fulcher  reading  the 
Bible  to  her.  Finally,  the  HMdrlcksons,  In 
order  to  remove  the  girl  from  Fischer's  In- 
fluence, sent  the  girl  to  live  with  a  family 
named  Lamach.  Fulcher  having  returned  to 
his  home  at  Linden,  frequently  telephoned  to 
the  girl  at  Lamach's,  and  wrote  her  letters, 
in  at  least  one  of  which  be  sought  to  wean 
her  away  from  the  Hendrlcksons,  and  ex- 
pressed the  Intention,  as  soon  as  he  had 
suflaclent  funds,  to  bring  her  to  Unden  to 
live  with  himself  and  wife.  Hie  situation 
was  flnally  reported  to  the  officers  of  the 
Children's  Home  Society  at  Seattle,  and,  on 
their  suggestion,  the  Hendricksons  relinquish- 
ed their  right  to  the  custody  of  the  girl  by 
reason  of  their  adoption.  The  girl  was  then 
taken  to  Seattle  and  shortly  afterwards  was 
placed  by  the  ofHcers  of  the  society  In  charge 
of  her  aunt  in  Tacoma.  A  short  time  after- 
wards, Fulcher  sent  his  wife  to  Tacoma  to 
bring  the  girl  to  their  home  In  Unden.  Mrs. 
Fulcher  brought  the  girl  to  Noonsack.  From 
there  she  telephoned  to  one  Rusco  in  Linden 
to  come  to  Noonsack  for  her  and  the  girl 
with  an  automobile,  but  to  say  nothing  about 
the  matter,  and  to  come  at  sudi  a  time  as  to 
enable  them  to  reach  Linden  after  dark. 
Rusco,  meeting  Fulcher  on  the  street,  men- 
tioned the  matter,  and  Fulcher  stated  that  he 
was  expecting  his  wife  and  the  girl,  and  ac- 
companied Rusco  to  Noonsack,  returning  with 
his  wife  and  the  girl  to  Fulcher's  borne  about 
half  past  9  in  the  evening.  The  girl  remain- 
ed in  the  Fulcher  home  for  a  few  weeks, 
when  the  officers  of  the  Children's  Home  So- 
ciety learned  of  her  presence  lliere  and  ap- 
plied to  Bixby,  as  prosecuting  attorney  of 
Whatcom  county,  for  assistance  In  recovering 
her.  On  his  advice  they  secured  the  aid  of 
the  town  marshal  of  Linden  who,  with  a 
representative  of  the  Children's  H(»ue  So* 
dety,  secured  the  girl,  who  was  then  taken 
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to  the  CUldren's  Home  la  Seattle,  Two 
weeks  thereafter  she  divulged  the  fact  that 
Foldber  had  committed  a  crime  npon  her 
with  the  conniTance  and  through  the  per- 
suasion of  his  wife.  It  Is  not  necessary  to 
state  the  revolting  details  of  her  story.  The 
evidence  t^ded  to  show  that  the  prosecuting 
witness,  by  reasonable  Investigation,  could 
have  ascertained  the  troth  of  all  of  these 
facts,  most  of  which  were  r^rted  to  him 
by  the  girl  herself,  and  by  persons  connect- 
ed with  the  Children's  Home  Society.  He 
admitted  that  he  did  not  Interview  the 
Hendrlcksons  nor  the  Lamac^s  in  his  quest 
for  evidence.  He  testified  that  the  reason 
he  did  not  prosecute  Fnlcher  was  because 
he  believed  that,  under  a  recent  decision  of 
this  court,  there  was  not  evidence  sufficient 
to  corrobOTate  the  testimony  of  the  girl  con- 
necting FiUcher  with  the  commission  of  the 
crime,  as  was  tiien  required  by  the  statute  ot 
this  state.  Rem.  &  BaL  Code,  i  2443.  The 
case  reftored  to  was  State  v.  Gibson,  64 
Wash.  131.  116  PacL  872.  He  testified  that 
UP  to  the  Ume  of  that  decision  it  was  his  uoh 
derstandlng  that  <qn>ortnnlty,  together  with 
intimate  acquaintance,  would  be  soffident 
corroboratton.  He  testified  to  tibe  effect  tliat 
he  construed  that  decision  as  laying  down 
a  new  and  drastic  role  of  corroboration,  mak- 
ing a  conviction  very  difiScuIt  It  Is  thus  ajh 
parent  tiiat  this  question  of  tlie  Buffidency  of 
the  evidence  which  the  prosecuting  witness 
might  have  secured  in  corroboration  of  the 
girl's  story  was  a  vital  question  in  the  case, 
going  to  the  good  faltti  of  the  appellant  in 
publishing  the  article,  an.  the  one  hand,  and 
to  the  good  faith  of  the  prosecuting  witness 
in  refusing  to  prosecute  Fulcher  on  the  other. 

[20]  The  court,  after  instructing  Oie  jury 
that  the  statute  provides  that  no  conviction 
shall  be  had  for  rape  upon  the  testimony  of 
the  female  against  whom  the  crime  was  com- 
mitted, unless  supported  by  other  evidence, 
and  that  sudi  corroboration  may  consist  of 
drcumstentlal  evidence,  farther  instructed 
as  follows: 

"Tou  are  instrucfted  that  some  teatimoDj  has 
been  introduced  in  this  case  with  reference  to 
tbe  acquaintanceship  and  relatiooa  of  Gertrude 
Hoff  and  Walter  Fulcber  while  ahe  was  living 
at  the  borne  of  Henry  Hendrickioo  to  Belling- 
ham,  Wash.,  and  at  the  home  at  one  John  La- 
mach,  in  Bellingbam,  Wash.  {One  feature  of 
this  testimony  relates  to  an  incident  which  one 
witness  teaUned  occurred  In  the  bathroom  at 
the  home  of  said  Hendrlckson,  In  which  room  it 
was  stated  said  Gertrude  HofF  and  Walter  Ful- 
cher were  on  one  occasion  wben  tbe  door  was 
locked.)  If  the  said  Gertrude  Hoff  would  tes- 
tis titiat  on  that  occaaion  there  were  no  improp- 
er relations  between  her  and  the  said  Walter 
Fulcher,  and  that  this  incident  occurred  several 
months  prior  to  the  date  on  which  the  said  Ger- 
trude Hoff  charges  that  the  crime  of  the  said 
Walter  Fulcher  was  committed  upon  ber,  you 
are  instructed  in  this  connection  that  said  batb- 
room  incident,  aa  a  matter  of  law  onder  the  de- 
cisions of  this  state,  would  not  have  constituted 
corroborative  evidence  that  the  crime  was  com- 
mitted by  tbe  aaid  Walter  Fulcher;  and  the 
said  Frank  W.  Bixby  as  prosecuting  attorney  of 
Whatcom  ooonty.  Wash.,  could  not,  as  a  mat- 


ter of  Uw,  have  regarded  or  taken  the  said  batib 

room  incident  aa  corroborative  evidence  of  tiie 
fact  that  said  crime  bad  been  committed  bj  the 
said  Walter  Fulcher." 

This  instruction  was  clearly  erroneous,  in 
that  it  mentioned  a  single  Incident  in  a  chain 
of  drcumstances  all  having  a  clear  corrobora- 
tive tendency  connecting  Fulcher  with  the 
commission  of  the  crim^  and  instructed  to 
the  effect  that  it  had  no  corroborative  force. 
From  this  instruction  the  Jury  might  have 
implied  that  the  other  clrcumstancee  in  evl. 
dence  were  immaterial.  The  court  In  giving 
this  Instruction  was  probably  influenced  by 
the  decision  in  the  case  of  State  v.  McCod, 
53  Wash.  486,  102  Pac.  422,  132  Am.  St  Bep. 
108S,  in  which  a  somewhat  similar  Ineldoil; 
though  from  ite  nature  much  less  nnosail 
and  Buspicloua  than  that  presented  by  the 
bathroom  incident  in  this  case,  was  held  not 
to  Gonstltate  sufficient  COTToboration  to  iqb- 
taln  a  conTictlon,  because  of  tbe  fact  that  it 
occurred  some  two  months  previous  to  tbe 
time  charged  by  the  injured  girl  in  that  case 
as  the  time  of  tbe  crime.  In  that  case,  how- 
ever, the  inddent  was  appaiwitly  the  tmly 
corroborative  circumstance.  That  case  went 
to  the  extreme  limit  But  even  bo,  the  d> 
cumstance  here  involved  possessed  much 
greater  probative  force  than  tbe  Incident 
there  presented.  The  fact  that  this  man  and 
this  young  girl  were  together  in  the  bathroom 
with  the  door  locked  was  a  drcomstance  m 
onnsual  In  ite  nature,  and  so  violative  of  the 
proprieties,  as  to  constitute  corroboratlTO 
evidence  by  ite  tendency  to  show  an  uDdue 
Intimacy  between  tbe  parties  likely  to  cn3- 
mlnate  in  the  crime  la  question.  Stendlng 
alone  it  might  under  the  rule  in  tbe  McCool 
Case,  be  held  Insuffident  corroboration.  But 
what  taken  In  connection  with  the  other  dz* 
cumstences  in  evidence,  it  clearly  possessed 
atr<Hig  corroborative  force. 

The  court  also  instructed  the  Jury  as  fol- 
lows: 

"You  are  Instructed  that  if  you  find  from  tbe 
evidence  in  this  case  that  on  or  about  tbe  month 
of  August,  1911,  at  the  time  or  times  that  tbe  al- 
leged crime  of  Walter  Fulcher,  to  wit,  the  crime 
of  rape  upon  tbe  person  of  Gertrude  Hoff,  w«J 
brought  to  tbe  attention  of  Frank  W.  Bixbj  as 
prosecuting  attorney  of  Whatcom  county.  Wash., 
the  only  facts  showing  or  tending  to  show  the 
commission  of  such  crime  consisted  of  the  state- 
ment of  Gertrude  Hoff  that  Walter  Fulcber  bad 
committed  the  crime  referred  to,  at  the  timc^ 
place,  manner,  and  circumstances  under  Thick 
such  crime  was  committed,  and  that  otiier  wit- 
nesses were  available  to  prove  that  opportnaitr 
existed  for  the  commission  of  said  crime  by  the 
said  Walter  Fulcher  and  others,  and  that  cei^ 
tain  phraicians  would  be  able  to  testlfr.  from  a 
physical  examdnatlon  of  said  Gertrode  Hoff 
made  some  two  weeks  after  said  Gertrude  Hoff 
bad  left  the  said  Walter  Fulcbe^  that  some  one 
had  taeld  sexual  intercourse  with  her,  then  the 
court  Inatmcts  yon  as  a  matter  of  law  there 
was  not  such  corroborating  evidence  to  convict 
the  said  Walter  Fulcber  of  tbe  crime  of  rape  oa- 
der  a  plea  of  not  guilty  without  aome  additionsJ 
fact  or  facts  in  a  material  matter  whicb  tended 
to  connect  the  said  Walter  Fulcber  with  Oa  com* 
misaion  ai  the  ofEense." 
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This  Instrnction  wms  also  clearly  erroneoos, 
in  UiAt  it  carried  the  Inference  that  no  evi- 
dence could  bave  been  procured  by  tlie  prose- 
cuting attorney  tending  to  corroborate  the 
girl's  story,  except  the  statement  of  the  girl 
herself,  opportunity  to  commit  tbe  crime, 
and  the  fact  that  the  crime  bad  been  com- 
mitted by  some  on^  as  disclosed  by  tbe  phy- 
sicians' ezamlnatlon.  Tbe  record  not  only  dis- 
closes these  factS)  but  alao  the  many  other 
facts  which  we  have  pointed  out.  all  of  which 
constituted  a  chain  of  corroborative  circum- 
stances. It  was  error  to  single  out  the  mere 
drcumstancea  of  opportunity  and  the  girl's 
anbsequent  condition  as  tbe  only  corrobora- 
tive circumstance  This  last-mentioned  In- 
struction seems  to  be  based  upon  the  theory 
of  the  prosecuting  witness  as  to  the  bearing 
of  the  case  of  State  v.  Gibson,  concerning 
which  be  was  permitted  to  testify,  placing 
before  the  Jury  bis  own  construction  of  that 
decision.  That  case,  however,  contrary  to 
his  statement,  announced  no  new  rule.  It 
quoted  fnnn  State  v.  Jonas,  48  Wash.  133, 
82  Pac  889,  decided  in  December,  1907,  tbe 
following  language,  wblck  was  the  whole  of 
what  the  witness,  Is  effect,  told  the  Jury  was 
the  new  and  drastic  rale  announced  In  the 
Gibson  Case: 

"It  has  oft«n  been  held  th&t  mere  proof  of 
acqoalntance  and  opportuuttr  will  not  satisfy 
the  requirements  of  such  a  law." 

See  State  v.  Jonas,  48  Wash,  at  page  184, 
82  Paa  at  page  899. 

In  the  Gibson  Cose  the  actual  facts  with 
reference  to  which  the  quotation  was  applied 
are  all  set  out  in  the  opinion.  They  show 
Intimate  acquaintance,  but  only  a  scintilla 
of  proof  of  opportunity,  and  that  scintilla 
was  denied  by  the  girl's  father  and  slater. 
There  was  not  a  word  of  testimony  from  any 
source,  save  tbe  girl  herself,  that  she  and 
the  accused  were  ever  alone  together.  Practi- 
cally all  of  tbe  facts  are  recited  in  the  opin- 
ion, and  show  that  the  real  opportunity  lay 
with  another  young  man  who  had  lived  In 
the  same  hoase  with  tbe  ^rl  for  two  years, 
covering  the  period  when  in  the  nature  of 
things  the  crime  must  have  been  committed, 
and  slept  in  an  adjoining  room  with  nothing 
but  a  curtain  between  that  and  tbe  room 
occupied  by  the  girl.  It  further  appeared 
that  the  girl  at  first  accused  this  other 
young  man,  who  practically  admitted  tbe  act, 
desired  to  marry  the  girl,  and  fled  the  coun- 
try when  her  condition  became  known.  His 
whereabouts  were  unknown  at  the  time  of 
the  trial.  Tbe  wide  ditference  between  that 
case  and  this  seems  too  plain  to  require  com- 
ment. 

[21]  Tbe  prosecuting  witness  further  testi- 
fied that  he  submitted  to  me  of  tbe  Judges 
of  tbe  superior  court  of  Whatcom  county  a 
bypothetical  case,  and  was  advised  that 
there  was  not  sufficient  corroboration  to  Jus- 
tify a  prosecnUon.  The  evUIenoe  also  Shows 
that  on  Inquiry  from  tiie  Attoxney  General, 
to  whom  complfltait  bad  been  made  of  the 
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failure  to  prosecute  he  submitted  the  &ct8 
to  the  Attorney  General,  who  also  advised 
him  that  there  was  not  sufficient  corrobora- 
tion. He  admitted,  however,  that  both  in  his 
hypothetical  case  submitted  to  tbe  Judge 
and  In  the  facts  submitted  to  the  Attorney 
General  he  confined  his  statement  of  the  cor- 
roborative evidence  to  the  facts  of  acquaint- 
ance, opportunity,  and  the  statement  of  phy- 
sicians that  the  physical  condition  of  tbe 
girl  showed  that  some  one  had  committed 
the  ofFense.  In  view  of  the  fact  that  the 
prosecuting  witness  was  permitted  to  lay  be- 
fore the  Jury  in  his  testimony  his  construc- 
tlon  of  tbe  Gibeou  Case,  with  tbe  inference 
that  one  of  the  superior  court  Judges  and 
the  Attorney  General  entertained  the  same 
view  as  to  the  law  of  corrobwatlon.  It  was 
incumbent  upon  the  court,  either  to  have 
Instructed  generally  as  to  tbe  law  of  cor- 
roboration, and  then  advised  tbe  Jury  that 
If  they  found  from  ^e  evidence  that  there 
was  sufficient  corroboration  to  have  connect- 
ed Fulcher  with  the  commission  of  tbe  crime, 
sucii  evidence  should  be  considered  as  tend- 
ing to  Justify  or  excuse  the  pubilcatlDn  of 
the  article.  If  the  Jury  further  found  from 
the  evidence  that  the  appellant  as  manager 
of  a  newspaper  had,  upon  investigation,  dis- 
covered those  facts;  or  on  the  other  band, 
U  tbe  court  desired.  In  addition  to  the  gm- 
eral  charge,  to  mention  any  of  the  circum- 
stances offered  as  corroborative  evidence,  he 
should  have  enumerated  all  of  tbe  circum- 
stances. Including  the  bathroom  Incident,  the 
bedroom  Incident,  Fulcher's  pursuit  of  the 
girl  by  telephone,  messages,  and  letters,  and 
above  all,  the  vital  drcumstaoce  that  he 
s^t  his  wife  to  Taooma  to  bring  the  girl  to 
hla  borne,  and  the  drcumstancee  indicating 
a  desire  for  secrecy.  He  should  then  have 
left  it  to  tbe  jury  to  say  whether  these  ttatnga 
connected  Fulcher  with  the  crime. 

[22]  It  Is  true,  as  tbe  ooart  Instructed, 
that  corroboration  may  consist  In  drcam- 
stantlal  evidence.  All  of  the  drcnmstauces 
surrounding  Fulcher  and  tbe  girl  from  their 
first  acquaintance  until  tbe  girl's  ruin  tend- 
ed strongly  to  corroborate  tbe  girl's  story, 
not  only  that  Fulcher  committed  tbe  crime, 
but  that  his  wife  aided  and  abetlied  therein. 
We  know  of  no  case,  and  none  has  been  cit- 
ed, in  which  sncb  a  chain  of  circumstances 
has  been  held  not  to  constitute  corroborative 
evidence.  Certainly  there  Is  no  decision  of 
this  court  80  holding.  The  giving  of  these 
lustrQctlons  was  error  necessltatlug  a  re- 
versal. 

[23]  VI.  What  we  have  said  touching  tbe 
evidence  and  our  dlscusslou  of  the  law  of 
the  case  touching  the  suffldency  of  the  In- 
formation makea  it  unnecessary  to  review 
tbe  other  assignments  of  error,  or  the  other 
Instructions,  save  one.   It  reads  as  follows: 

"I  instruct  you  that,  if  yon  find  that  the  fol- 
lowing language:  *Ii  it  tme,  as  is  charged  by  a 
woman  who  claims  that  Bixby  wronged  ber  aged 
mother  and  herself  in  the  matter  of  disposing  of 
an  estate  of  one  of  Bixby*B  clients,  ^t  Waltei 
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Faleher  '^ows  too  macb  aboat  Bixby,"  *  when 
used  in  connection  with  the  balance  of  the  pab- 
lished  article— refers  to  the  said  Franli  W.  Bix- 

by  EB  a  private  citizen,  or  an  attorney  at  law, 
and  that  the  same  tends  to  expose  the  said 
Frank  W.  Bizby  as  such  prirate  dtizen,  or  an 
attorney  at  law.  to  hatred,  contempt,  or  obloquy, 
or  to  deprive  hun  of  the  benefit  of  publio  confi- 
dence, or  social  intercourse,  the  deiendant  was 
not  privileged  to  publish  such  language  under 
the  law  of  privilege  as  heretofore  de6ned  to  you, 
and  the  puolication  of  such  laatoace  is,  by  the 
law,  deemed  maUdoos,  and  the  defendant  can- 
Dot  excuse  such  publication,  as  I  have  heretofore 
defined  excuse  to  you,  and  the  burden  is  upon  the 
defendant  to  show  that  he  published  the  same 
without  maUce." 

It  Is  first  contended  that  this  instmctUm 
was  erroneous  In  that  It  authorized  the  Jnry 
to  consider  a  part  of  the  publication,  sepa- 
rate and  apart  from  the  other  portions.  It 
Is  not  capable  of  that  construction.  Its  (dear 
Import  was  that,  in  determining  the  tenden- 
cy of  the  language  quoted  from  the  article  as 
Injuriously  affecting  Frank  W.  Blxby  In  his 
private  capacity,  It  must  be  constmed  In 
connectlcm  wltb  the  balance  oC  the  imbllsbed 
article. 

It  Is  next  dalmed  Uiat  this  Instruction 
was  erroneous  In  that  It  deprived  the  appel- 
lant of  the  benefit  of  his  privilege  under  the 
statute.  What  we  have  said  in  discussing 
the  Bufflclency  of  the  Information  disposes  of 
this  claim.  The  privilege  consists  of  a  fair 
discussion  of  a  person's  conduct  in  respect 
of  pabllc  affairs.  Beflections  upon  his  acts 
us  a  private  citizen  are  not  within  the  priv- 
ilege. If,  therefore,  this  langnage,  taken  In 
connection  with  the  balance  of  the  article, 
was  calculated  to  expose  the  prosecuting 
witness  as  a  private  citizen  to  obloQoy,  etc., 
a  thing  whldh  was  left  to  the  }nry  to  deter- 
mine, then  as  a  matter  of  law  It  exceeded 
the  privilege  of  the  occasion. 

[24, 2E1  It  Is  also  urged  that  the  court  by 
this  Instruction  pronounced  the  publication 
of  this  incident  malidous,  thus  taking  the 
question  of  malice  from  the  Jury.  The  court, 
however,  did  no  more  than  to  announce  the 
rule  declared  by  the  statute.  If  the  language 
exceeded  the  privilege  and  had  the  tendency 
mentioned,  malice  would  be  presumed.  The 
statute  so  declares.  If  the  Jury  found  the 
tendency,  then  the  burden  of  proving  that 
the  aspersions  against  Blxby  as  a  private 
dtlzen  and  as  an  attorney  were  made  with- 
out malice  was  shifted  to  the  appellant 

[21]  It  Is  true  that  malice  is  always  a 
question  for  the  Jury  under  proper  Instruc- 
tions. It  may  be  inferred,  however,  from 
the  tendency  of  the  artlde,  as  well  as  from 
evidence  showing  express  malice.  The  stat- 
ute can  have  no  other  meaning. 

[27]  The  fact  that  In  the  article  Itself  the 
appellant  dlsdalms  knowledge  of  the  facts, 
and  refuses  to  subscribe  to  the  accuracy  of 
the  woman's  charge,  and  declares  that  they 
are  so  serious  as  to  be  difiBcuIt  of  belief,  was 
no  excuse,  for  the  publication.  On  the  con- 
trary, that  should  have  been  a  reason  for 


withholding  the  story  until  the  facts  were 
ascertained  to  be  true.  Brewer  v.  Chase, 
121  Mich.  626,  80  N.  W,  B75,  46  L.  K.  A.  397, 
80  Am.  St  Eep.  627;  Edwards  t.  San  Jose 
Printing  Co.,  99  Cal.  4S1.  S4  Pac.  128.  37 
Am.  St  Bep.  70;  SUte  t.  Ford,  82  Minn. 
452,  85  N.  W.  217. 

We  find  no  error  in  this  instruction. 

For  the  error  In  the  Instructions  tonditnff 
corroboration,  the  Judgment  la  reversed,  and 
the  cause  is  remanded  for  a  new  trial 

CBOW,  O.  J.,  and  GOSB  and  MAIN.  JJ.. 
concur.  CHADWICK,  J.,  concurs  In  the 
resDlt. 


STATE  ex  rel.  SHAUGHNESST  et  al..  Tax 
Commission,  v.  BOEBUN  et  aL 
(No.  215&) 

(Supreme  Court  of  Nevada.   Dec.  12.  1914.) 

1.  Taxaxxon  (I  450»)—Lbvt—Statdtm— Pow- 
er or  Tax  Couuissioneb. 

St  1913,  c.  134,  creating  the  Nevada  Tax 
CommissiOD,  and  empowering  It  to  exercise  gen- 
eral aapervfslon  and  control  over  the  entire 
revenue  system  of  the  state,  with  spedal  enu- 
merated powers,  Includlnp;  the  power  to  advise 
and  direct  assessors,  sheriffs,  and  comity  boards 
of  equalisation,  and  also  providing  that  the 
enumeration  ox  the  spedat  powers  shall  not 
exdude  the  commissioners  of  any  needful  and 
proper  power,  does  not  empower  the  conunls- 
sioner  to  order  a  txiard  of  county  commissioners 
to  reduce  its  rate  of  county  taxation  after  the' 
Commission  has  increased  uie  valuation. 

pEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  800-804 ;  Dea  Dig.  |  450.*] 

2.  Statutes  (|  181*)— OoitsTBuonoN— Imsir- 
TioN  or  Lkozslatcbe. 

The  intention  of  the  LeglsIatDre,  when  not 

in  conflict  with  the  Constitution,  Is  to  govern 
in  the  constmction  of  statutes. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  il  259.  263;  Dec.  Dig.  {  181.*] 

3.  Statutes  (H  158,  225^»)  —  Ikplikd  Ee- 
PEAL— Special  Statute. 

In  the  absence  of  a  clear  showing,  the  re- 
peal or  modification  of  a  statute  is  not  pre* 
snmed,  and,  when  there  is  a  general  and  special 
statutory  provision  relating  to  the  same  suoject, 
the  special  provision  will  control. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  228,  806;  De&  Dig.  |f  IS^ 

225^.*} 

4.  COKSTITUTIONAL  LaW  (§  46*) — DBTEBinirA- 

tion  or  CoNsimmoNAi.  Questxonb— Nc- 

CES9ITT. 

The  court  does  not  determine  constitntional 
queetions,  when  such  determination  is  not  nec- 
essary for  the  dedsion  of  the  ease. 

[EM.  Note.— For  other  cases,  see  Gonstitnticn- 
al  Law.  Gent  Dig.  M  4S~4S;  Dec.  Dig.  i  46.*) 

Petition  tor  mandamus  by  the  Gty  of  Ne- 
vada, upoD  the  relation  of  J.  F.  Shanghnes^ 
and  otiiers,  constituting  the  Nevada  Tax 
Commission   against  Henry   Boeilln  and 

others-   Petition  denied. 

Oeorge  B.  Thatcher,  Atty.  Oen.,  for  peti- 
tioners. M.  A.  Diskin,  Dist  Atty..  at  QoM- 
field,  for  respondents. 


•For  otbar  oftMS  sm  same  topic  ud  section  NUMBER  in  Deo.  Dig.  A  Am.  Dig.  Ker-No.  Swiss  A  Rm»'r  Indexes 
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TAiaOT,  a  X  TU«  la  an  appllcatloa 
peUtiaaarB,  as  Nevada  Tax  Ccmiiiilasioii,  for 
a  writ  of  mandamus  commanding  reapond- 
enta  Boerlln,  CaUe,  and  0'Eeefe»  aa  ooonty 
oommlaalouer^  to  reduce  the  tax  rate  of  EIb- 
menoda  conn^  from  $UBSi  to  $1.16  on  eadi 
9100  of  aaaeraed  valnation,  aa  ordered  by  petl- 
tlmiers,  and  <H**nfnaTifi<ny  tbe  respondent) 
Jidmaon,  aa  county  auditor,  to  extend  tbe 
taxes  upon  tbe  roll  of  tbat  connty  accord' 

[1]  The  Neradia  Tax  Commission  was  cre- 
ated under  an  act  of  the  last  Legislature 
(Stats.  1913.  175).  which  provides  that  It 
shall  he  composed  at  the  first  associate  com- 
missioner of  tttt  State  BaHroad  Commission 
and  two  other  persona  to  he  appointed  hy 
the  Governor,  with  the  omsent  and  advice  of 
the  Senate.  Begarding  the  powers  of  the 
Commission  the  act  provides: 

"Sec  4.  Said  Nevada  Tax  Oommisaioii,  here- 
inafter and  heretofore  referred  to  as  'said  Com- 
miaaicm,'  is  hereby  empowered  to  exercise  gen- 
eral supervision  and  control  over  tbe  entire  rev- 
enue mtem  of  tbe  state;  and  in  pursoanoe 
wherctf  shall  powoas  the  fidlowing  special  pow- 
•ra: 

"First :  To  confer  with,  advise  and  direct  as- 
sessors, sheriff  (as  ex  officio  collectors  of  U- 
CMises),  and  countj  bbards  of  eqaalization,  aa 
to  tfaeir  duties,  and  to  direct  what  procaedinga, 
actions  or  prosecutions  shall  be  instituted  to 
support  the  law.  And  fn  pursuance  whereof 
said  Commission  may  call  upon  the  district  at- 
torney of  any  county,  or  the  Attorney  General, 
to  institute  and  conduct  such  civil  or  crimioBl 
proceedings  as  may  be  demanded ; 

"Second :  To  have  orlglaal  power  of  appraise- 
ment and  assessment  of  all  property  mentioned 
in  section  6  of  this  act ; 

"Third:  To  have  final  powers  (other  than 
the  courts)  to  equalize  property  valuations  as 
provided  In  section  6  of  this  act ; 
,  "Fourth :  To  establish  and  prescribe  seneral 
and  uniform  rules  and  regulations  goveroinz 
the  assessment  of  property  by  tbe  assessors  01 
the  various  counties,  not  in  conflict  with  law ; 
to  prescribe  the  form  and  manner  In  which  as- 
sessment roSs  or  tax  lists  shall  be  kept  by  as- 
sessors (and  county  commissioners  shall  supply 
boohs  for  tbe  use  of  assessors  in  such  form) 
and  also  to  prescribe  the  form  of  the  statements 
of  property  owners  In  making  returns  of  their 
property ;  and  It  Is  hereby  made  dw  duty  of  all 
county  assessors  to  adopt  and  put  in  practice 
such  roles  and  regulations  and  to  use  and  adopt 
such  form  and  manner  of  keeping  such  assess- 
ment rolls  or  tax  lists,  and  to  use  and  require 
property  owners  to  use  tbe  blank  state- 
ments required  by  said  Commission  in  mailing 
their  property  returns; 

"Fifth:  To  require  assessors,  sberift  (as  ex 
officio  collectors  of  Ucoises)  and  tbe  clerks  of 
county  boards  of  e9aalisation  to  famish  such 
information  in  relation  to  assessments,  licenses 
or  the  equalization  of  property  valnatims  as 
said  Commission  may  demand.'* 

(The  sixth,  seventh  and  eighth  snbdlvisions 
of  the  section  relate*  to  obtaining  testimony, 
making  investigations  regarding  proper^,  and 
enforcing  any  direct  or  collateral  mbontance 
law.) 

"The  enumeration  of  the  said  farMoing  eight 
special  i>owers  shall  not  be  construed  as  exclud- 
ing the  exercise  of  any  needful  and  proper  pow- 
er and  authority  of  said  Commission,  in  the 
exercise  of  its  general  supervision  and  control 
over  the  entire  revenue  system  of  the  state  not 
in  conflict  with  law.**  i 


On  properties  in  different  connUea  through- 
out the  state,  the  Nevada  Tax  Commission, 
aa  the  final  atate  board  of  eQuallaatlon,  at 
Its  session  oommendns  on  the  second  Monday 
In  October,  19H  made  increases  In  valuations 
amounting  to  many  miUl(ms  of  .dollana.  The 
valuations  tn  Esmeralda  county  were  In- 
creased over  92.000,000.  or  about  60  per  cent 

haat  April  the  reapcmdent  commlsfdoners 
prepared  a  budget,  by  which  they  estimated 
tlie  amount  required  to  pay  the  expenses  of 
omtducting  the  public  bigness  of  Esmeralda 
county  for  the  ensuing  year  at  $90,109.76,  and 
as  tbA  county  tax  rate  fixed  S  cents  for 
interest  and  sinking  fond,  30  cents  for  coun- 
ty scSiools,  and  $1.20  for  general  county  pur-, 
poses,  making  a  total  of  11.66  for  each  9100 
of  assessed  valuatloa 

On  or  about  the  20th  day  of  November, 
1914,  the  petttioners  ovAered  respondent 
Johnson,  as  auditor  of  Osmeralda  county,  to 
extend  upon  tbe  assesonent  roll  the  Increased 
valnattmi  aasessment.  and.  in  view  ol  sudi 
increased  assessment,  ordered  the  board  of 
county  commissioners  to  reduce  tbe  tax  rate 
for  county  purposes  from  91.66  to  91*1^  on 
each  9100  of  assessed  valuation.  Tbe  re- 
spondents have  accepted  the  increaaa  so  made 
in  valuation. 

At  the  meeting  of  the  board  of  county  com- 
missioners on  November  23,  1914,  tiie  county 
treasurer  reported  that  through  inadvert- 
ence the  amount  required  for  tbe  county 
schools  had  not  been  Included  in  the  budget, 
but.  to  provide  for  the  same,  a  tax  of  30 
cents  had  been  fixed  by  the  board ;  that  for 
lack  of  funds  It  was  Impossible  to  allow  bills 
for  salarlea  and  other  expenses  for  tbe  month 
of  October ;  that  all  the  funds  were  depleted ; 
that  interestbearlng  warrants  were  being 
Issued  for  teachers'  salaries ;  that  on  Decem- 
ber 1,  1914,  the  county  liabilities  would 
amount  to  ai^roxlmately  917,000;  and  tbat 
the  expenses  of  tbe  county  exceeded  the  budg- 
et In  that  sum.  The  board  estimated  that 
the  tax  levy  made  by  it  In  April  would  raise 
only  sufficient  revenue  on  the  increased  valu- 
ation to  meet  the  requIremenCs  of  the  coun- 
ty for  the  current  year,  and  ordered  that 
the  tax  rate  of  $1JS5;  as  previously  made  by 
ttie  board,  be  collected,  and  the  auditor  was 
instructed  to  extend  and  deliver  to  the  coun- 
ty treasurer  the  tax  roll  accordingly. 

As  respondents  are  obeying  tbe  order  of 
petitioners  increasing  the  valuations,  tbe 
only  question  necessarily  involved  Is  whether 
tbe  Nevada  Tax  Commission  Is  antborl2ed  by 
the  statute  to  order  the  board  of  county  com- 
missioners to  reduce  tbe  rate  of  $1.65,  fixed 
by  them,  to  $1.16,  as  ordered  by  the  Commis- 
sion. 

An  act  passed  In  1891  (Bev.  Ijlws.  |  8818) 
provided: 

"That  if  after  the  equalization  of  taxes  in  the 
several  counties  of  this  state,  it  shall  appear 
tbat  the  levy  previously  made  by  tbe  boaiinl  of 
county  commissioners  <d  any  county  of  this 
state  for  county  purposes  will  result  m  the  col- 
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lection  of  a  reTenne,  either  In  excess  or  a  de- 
ficiency of  the  requiremeots  of  such  county  for 
the  current  year,  then,  and  in  such  event,  the 
board  of  county  commisBioners  \fi  any  such 
coonty  afaall  have  the  power,  and  it  is  hereby 
made  the  duty  of  such  board  of  coanty  commis- 
sioners, to  immediately  meet  and  either  reduce 
or  raise  the  rate  of  taxation,  so  previously  lev- 
ied, to  such  a  snm  as  such  board  in  its  Judg- 
ment may  consider  sufficient  to  Insure  the  col- 
lection of  such  an  amount  of  revenue  as  will 
answer  all  the  requirement!  of  rach  eovntj  for 
such  current  year." 

In  an  act  passed  In  1903  (Bev.  Laws,  | 
3827),  section  2,  ai^llcable  to  Esmeralda  coun- 
ty, provided  that  the  tax  rate  for  the  year 
1906  for  county  purpoaes,  exclusive  of  the 
.  tax  to  pay  the  interest  and  maintain  the  sink- 
ing fund  applicable  to  bonded  indebtedness, 
should  be  5  cents  lower  on  each  $100  as- 
sessed valuation  than  the  tax  rate  for  such 
county  purposes  In  1904;  that  thereafter  such 
tax  rate  should  be  diminished  annually  at  Che 
rate  of  not  less  than  6  cents  on  each  $100  of 
assessed  valuation  until  it  reached  $1.50  on 
the  $100  of  assessed  valuation,  and  there- 
after should  be  reduced  annually  at  the  rate 
<tf  2%  coits  on  the  $100  of  assessed  valuation 
until  it  reached  70  cents  on  the  $100  of  as- 
sessed valuation;  and  that  thereafter  the 
permanent  limitation  of  taxation  for  such 
county  purposes,  exclosire  of  tax  to  pay  the 
Interest  and  maintain  the  sinking  fundi,  should 
be  70  cents  on  each  $100  of  assessed  valua- 
tion. 

In  the  answer  it  Is  alleged  that  the  board 
fixed  the  tax  rate  at  $1.20  In  April,  in  compll- 
ance  with  the  last-mentioned  act  of  the  Leg- 
islature. As  the  board  has  not  attempted  to 
raise  or  lower  the  rate  so  fixed,  any  qneetion 
as  to  v^ether  they  maj  increase  or  decrease 
the  rate  under  the  act  of  1891  is  not  material 
if  the  Tax  Gommissicai  is  not  antborlsed  to 
increase  or  decrease  the  rates  or  to  order  the 
board  to  reduce  the  rate  fixed  by  the  board, 
^nie  first  subdivision  of  section  4,  quoted 
above,  of  the  act  creating  the  Nev^a  Tax 
Commission  states  that  they  are  "to  confer 
with,  advise  and  direct  assessors,  sherUEb  (as 
ex  officio  collectors  of  licenses),  and  comity 
boards  of  eqnalizattcoi,  as  to  tbeSi  dnties." 
The  language  in  other  parts  of  that  section 
Is  broad  enough  to  amplify  the  poweis  of  the 
Comndeslon  in  r^rd  to  Talnatitms.  While, 
as  Indicated,  the  act  does  provide  that  the 
Commission  may  direct  county  boards  of 
equalization,  assessors,  and  sheriffs  as  to 
their  duties,  It  nowhere  specifically  provides 
that  the  Commission  may  direct  boards  of 
county  commissioners  in  regard  to  fixing  or 
changing  rates,  or  otherwise.  The  Commis- 
sion la  not  authorized  to  make  any  direction 
or  order  for  the  reduction  of  the  rate  fixed 
by  the  board,  unless  under  the  language  of 
the  act  which  states  that  the  "Commission 
is  hereby  empowered  to  exerclae  g«ieral  su- 
pervlslcm  and  control  over  the  oitlre  revraue 
system  of  the  state,"  without  giving  any  lim- 
itation to  these  words  by  the  ones  following, 
"and  in  pursuance  whereof  shaU  possess  the 


following  special  powers."  It,  hy  being  "em- 
powered to  exercise  general  snpOT^sion  and 
control  over  the  entire  revenoe  system  of  ttu 
state,"  it  maybe  aasnmed  that  the  county  rev- 
enue  systems  are  bicluded,  and  further  con- 
sidered that  the  Commission  may  raise  or  low- 
er the  county  rate  or  order  the  board  of  coun- 
ty commissioners  to  Increase  or  decrease  such 
rate  when  there  is  no  q)eclfic  provision  of  lav 
so  Btetlng,  it  would  have  to  be  admitted  tha^ 
under  such  general  language,  the  Commission 
would  be  empowered  to  fix,  raise,  or  lower 
the  state  rate. 

[2]  As  held  In  numerous  cases,  IncludUig 
Mighels  V.  Eggers,  36  Nev.  364,  130  Pac  104, 
State  V.  Hoss,  20  Nev.  61,  14  Pac.  827,  May- 
nard  v.  Newman,  1  Nev.  271,  and  Thorpe  v. 
Schooling,  7  Nev.  15,  It  Is  a  common  rule  of 
construction  that,  when  not  In  conflict  with 
the  Constitution,  the  intention  of  the  Legis- 
lature Is  to  govern  In  the  construction  of  stat- 
utes. It  Is  not  apparent  that,  by  the  nse  of 
the  language  quoted  in  reference  to  the  ex- 
ercise of  general  supervision  and  control  over 
the  revenue  system  of  the  state,  the  L^sla- 
ture  intended  to  repeal  or  modify  the  acts 
fixing  the  state  rate  and  providing  for  the 
fixing  of  county  rates  by  the  boards  of  coun- 
ty commissioners,  or  to  empower  the  Com- 
mission to  make  final  adjustment  of  coanty 
tax  rates  after  they  had  been  fixed  by  the 
county  boards. 

The  provision  In  the  act  that  the  Commis- 
sion may  direct  assessors  and  sheriffs,  as  col- 
lectors of  licenses,  as  to  their  duties  indicates 
that.  If  the  Legislature  had  intended  Co  con- 
fer so  Important  a  function  upon  the  Com- 
mission as  the  increasing  or  decreasing  of 
the  conn^  rate  after  it  bad  been  fixed  by 
the  county  commissioners,  it  would  have  Bptc- 
Ified  this  power,  as  it  did  in  relation  to  oth- 
ers of  less  importance.  The  same  inference 
may  be  drawn  from  the  fact  that  the  Uo- 
gnage  of  the  statute  states  that  the  Com- 
mission may  direct  county  boards  of  equaliza- 
tion as  to  tb^  dnties,  and  ttiat  the  county 
commlsslonerB  shall  supply  books  with  forms 
for  assessment  as  prescribed  by  the  Conunls- 
fAxm,  but  nowhere  states  that  the  Commlsaloii 
may  direct  boards  of  county  commlsslonen 
or  order  a  reduction  of  the  ooun^  ratei  in 
the  constructiou  of  a  statute  in  which  certain 
tbinga  are  enumerated,  other  things  axe  to  be 
exclnded.  In  re  Bailey's  Estate,  81  Nev.  377, 
103  Pac  282,  Ann.  Oas.  1912A,  748. 

[3]  In  the  absraice  ot  a  clear  diowlng,  the 
repeal  or  modification  of  statutes  is  not  pre- 
sumed, and,  when  there  Is  a  general  and  spe* 
cial  statutory  provision  relating  to  the  same 
subject,  the  special  provision  will  control- 
State  V.  Ducker,  35  Nev.  214,  127  Pac.  8W: 
State  v.  La  Grave,  23  Nev.  878,  48  Pac.  198, 
674;  State  v.  Donnelly,  20  Not.  214,  19  Psc 
680;  State  T.  Hamilton,  83  Not.  4IS»  m Fbc 

1026. 

After  largely  Increasing  the  valoaHMw,  It 
is  natural  and  laudable  for  the  Tax  Commls* 
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slon  to  seek  to  hare  the  rate  redaced,  ao  t3iat 
an  amount  ot  taxes  will  not  be  collected  from 
property  owners  largely  In  excess  of  tbe 
needs  of  the  connty.  Bat  under  the  act  of 
1891  the  power  of  redndog  or  increasing  a 
rate,  so  that  under  the  valuation  only  suffi- 
cient money  will  be  collected  to  meet  the 
needs  of  the  county,  is  placed  with  the  board 
of  commissioners,  whose  duty  it  is  to  exercise 
due  care  for  the  protection  of  the  taxpayers, 
and  lower  the  rate  If  it  will  yield  more  rev- 
enue than  is  necessary  to  meet  the  expenses 
and  obligations  of  the  county  under  econom- 
ical management. 

[*]  It  has  been  urged  that  under  the  Con- 
stitution the  Legislature  could  not  confer  up- 
on the  Commission  power  to  fix  the  tax  rate 
because  the  Commission  is  composed  of  mem- 
bers appointed  and  not  elected  by  the  people. 
Following  precedent,  the  court  does  not  de- 
termine conatitutional  questions  when  unnec- 
essary for  a  decision  of  the  case. 

The  application  for  the  writ  is  denied. 

NOBGBOSS  and  HcOABRAN,  JJ.,  ooncar. 


DIZXON  ft  WEST,  Inc.,  t.  ORUTT,  Sheriff 

et  aL    (No.  2102.) 
(Supreme  Court  of  Nevada.    Dec.  12,  1914.) 

1.  Sales  (|  469*)— Conditxokai.  Sjxeb— 1^- 

tle  of  buyeb. 

Under  a  conditional  sale  contract  which 
stipulates  that  the  chattels  shall  remain  the 
property  of  the  seller  until  paid  for,  title  does 
not  pass  to  the  buyer  obtaining  and  retaining 
possession  but  not  paying  the  price. 

[EA.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  8  1357;  Dec.  Dig.  |  469.*] 

2.  Sales  (|  475*)  —  CoNornoNAL  Sales  — 
BiOHTs  or  AssiGim  or  Seller. 

Where  a  seller  in  a  conditional  sale  con- 
tract reserring  title  until  the  price  was  paid  as- 
signed the  contract,  Uie  assignee  succeeded  to 
the  rights  of  ownezsbip  of  the  seller  until  the 
price  was  paid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ont. 
Dig.  Si  1403-1406;  Dec.  Dig.  |  476.*] 

8.  SAua  (I  468*)— ODHDmosAL  Saueb— Bi- 

TKNTIOH  OF  TiTLB  UNTII.  FATMXnT  OV  FBICT 

— Pebformance. 

A  conditional  contract  for  the  sale  of  mln- 
ing  machinery  bound  the  buyer  to  deposit  with  a 
third  person  all  bullion  extracted  from  his  mia- 
Ing  properties  until  the  price  was  paid,  end 

!>rovidea  that  the  title  should  remain  Co  the  sel- 
er  UDtil  tbe  price  was  paid.  The  buyer  deposit- 
ed bullion  in  excess  of  the  price,  under  an  agree- 
ment that  the  third  pwon  should  apply  tbe 
same  In  payment  of  labor  claims,  royalties  on 
ore  produced,  and  supplies  furnisbed  to  the  buy- 
er  for  the  operation  of  the  property.  Beld  that 
the  deposit  of  the  bullion  was  not  a  payment  of 
the  price  because  the  ordinal  contract  was  mod- 
ified by  the  subsequent  agreement. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1357;  Dec.  Dig.  S  4(».*] 

4.  Sales  (|  477^)— CoKDmoHAL  Sales— Res- 

EBVATtOM  or  TnU  —  SUBBEQUBin  Aqkbk- 
MEHTB. 

A  conditional  contract  of  sale  which  re- 
served the  title  in  the  seller  until  the  price  was 
paid  waa  assigned  by  the  seller,  and  thereafter 
the  buyer  gave  a  diattcl  mortgage  ot  corporate 


stock  to  secure  the  price  and  for  other  claims 
due  the  assignee.  The  mortga^  recited  that  the 
buyer  bad  possession,  but  no  title.  Attached  to 
tbe  mortgage  was  an  exhibit  of  tbe  original  con- 
tract which  was  also  made  a  part  of  the  mort- 
gagt.  Held  that  the  mortgage  reserved  the  ti- 
tie  as  against  an  execution  creditor  of  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §S  1411-1417;  Dec.  Dig.  S  477.*] 

5.  Sales  ^  483*)— GonDmoRAL  Sales— Bss- 

EBVATION    or  TITLE— SnnSEQUENT  AOREB- 

MSNTB. 

A  conditional  sale  contract  of  mining  ma- 
chinery stipulated  that  the  title  should  remain  in 
the  seller  until  the  price  was  paid,  and  recited 
that  the  buyer  had  deposited  50,000  shares  of 
capital  stock  as  security.  The  seller  assigned 
the  contract  and  thereafter  the  buyer  executed 
to  the  assignee  a  chattel  mortgage  on  71,000 
shares  of  stock  including  the  50,000  shares 
as  security  for  the  payment  of  the  price 
and  other  debts  due  him.    The  mortgage  ex- 

Sressly  recognized  that  the  conditional  sale  was 
I  force  and  that  the  title  remained  vested  in 
the  assignee.  Held  that  the  mortgage  did  not 
operate  as  a  waiver  of  the  original  conditional 
sale,  end  the  assignee  was  not  bound  to  exhaust 
his  mortgage  security  before  asserting  titie  to 
the  machinery  to  recover  the  price  as  against  an 
execution  creditor  of  the  buyer  levying  on  tbe 
machinery, 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  1466;  Dec  Dig.  §  483.*] 

6.  Bbplbviit  (S  106*)— Dauaqes— Evioence. 

Where,  in  replevin,  there  was  no  proof  that 
the  property  had  any  rental  value  or  that  the 
plaintiff  had  sustained  any  special  damage  be- 
cause deprived  of  its  use,  a  judgment  for  plain- 
tiff should  be  for  the  value  of  the  property,  with 
interest  thereon  from  tbe  date  of  its  wrongful 
seizure  until  the  date  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  i|  416-423;  Dec  Dig.  S  106.*f 

7.  Rerlevin  (I  117*)— ArroBNET's  Fees  and 

StXPENSES. 

A  plaintiff  in  replevin  who  obtains  a  judg- 
ment is  not  entitled  to  recover  attorney's  fees  or 
expenses  incidental  to  the  action  other  than  the 
costs  properly  accruing  to  the  prevailing  party 
in  any  action. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  460-169 ;  DecE^g.  {  U7.fl 


Action  by  Dillon  &  West,  Incorporated, 
against  Eugene  Orutt,  as  sheriff  of  Mineral 
County,  Nev.,  and  another.  From  s  judg- 
ment for  plaintiff,  defendants  appeal.  Modi- 
fled  and  affirmed. 

Mack  &  Ofeen»  of  Reno,  for  appellants.  K, 
E.  Hall,  ot  Terlngton,  for  respondent 

NORCROSS,  J.  This  Is  a  suit  in  claim  and 
delivery  of  jwrsonal  property  for  the  recov- 
ery of  certain  mining  machinery  and  eQuip- 
ment  in  the  possession  of  the  appellant  Eu- 
gene Orutt,  as  sheriff  of  Mineral  county,  by 
virtue  of  an  execution  issued  in  a  certain 
civil  action  wherein  the  appellant  Nelson 
Poll  was  plaintiff  and  one  I>.  H.  Bartholomew 
waa  defendant  Judgment  for  the  return  of 
the  pr(^rty  and  for  $250  damages  was  ren- 
dered In  favor  of  the  plalntitF,  respondent 
herein.  From  the  judgment  and  from  an 
order  denying  a  motl<«  for  a  new  trial,  de- 
fendant has  at^pealed. 


•For  other  cases  sst  suns  topic  snd  scetien  N17UBSR  te  Dw.  Dig.  *  Am.  Dig.  Key-Kov  Series  *  Rep'r  IndsoMS 
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From  the  proceedings  and  record  In  the 
case  It  appears  that  on  or  about  December 
21,  1009,  the  said  L.  H.  Bartholomew  re- 
ceived from  the  Nevada  Elnglneerlng  Works, 
Boy  &  Bride,  lessees,  the  machinery  in  ques- 
tion In  the  action  under  the  terms  and  con- 
ditions of  the  following  written  agreement: 

"Reno,  Nevada,  December  2l8t,  1909. 

Nevada  Engineering  Works,  Roy  &  Bride,  les- 
sees, bereby  agree  to  deliver  to  L.  H.  Bartholo- 
mew, •  •  •  the  following  mining  machinery 
and  equipment,  to  wit:  [Here  follows  descrip- 
tion of  the  property  In  question.] 

"Mr.  L.  Bartholomew  agrees  to  pay  for  tbe 
above  mentioned  machinery  tbe  anm  of  one 
thousand  three  hundred  and  forty-seven  dollara 
{$1,847.00),  when  delivered  f.  o.  b.  cars  or  aa 
soon  thereafter  aa  possible. 

"It  is  miderstood  and  agreed  between  both  par- 
ties hereto  that  the  said  L.  Bartholomew  eball 
deposit  with  Dillon  &  West,  Inc.,  of  Yerlngton, 
all  bullion  of  whatever  nature  or  kind  that  may 
be  extracted  from  the  miDing  properties  of  tbe 
said  h.  H.  Bartliolomew  uanl  the  full  amount 
of  $1,847.00  has  been  paid  in  full,  provided, 
however,  that  in  event  tbe  payment  In  full  be 
made  by  or  before  the  let  of  March,  1909,  a 
discount  of  10%  (ten  per  cent)  will  be  allowed. 

"It  is  understood  and  agreed  that  the  above 
mentioned  machinery  shall  remain  the  property 
of  the  Nevada  Engineering  Works,  Roy  &  Bride, 
lessees,  until  paid  for  in  fulL 

"L.  Bartholomew  aa  a  surely  of  his  proper  per- 
formance of  the  terms  of  this  contract  will  de- 
posit with  Nevada  Engineering  Works,  Boy 
&  Bride,  lessees,  60,000  shares  of  the  capitid 
stock  of  the  Northern  Light  Copper  Co.,  which 
said  stock  may  be  sold  for  the  account  of  the 
said  Nevada  Engineering  Works.  Boy  &  Bride, 
lessees,  if  tbe  said  sum  of  $1,847.00  be  not  paid 
in  fall  within  six  months  from  date  hereof." 

Fonowing  the  deUrerr  of  ttte  pn^rty  la 
question  to  the  said  Ia  Bartholomew,  the  lat- 
ter deposited  with  DIUon  &  West,  Inc^  dur- 
ing tbe  year  1910,  bullion  upon  Ute  dates  and 
of  the  value  following: 

April  13  $  326  61 

April  23   268  13 

May  4    404  97 

May  IS   364  26 

May  27   180  11 

June  11   324  87 

June  27    353  68 

July   19   626  40 

Oct.  4   485  72 

Not.  4    465  92 

Total   $3,770  65 

It  Is  one  of  tbe  coutentlona  of  appellants 
that  the  first  four  deposits  of  bullion  men- 
tioned supra,  aggregating  In  Talue  $1,353.87. 
b^ng  an  amount  greater  Uum  Ihe  purchase 
price  of  the  machinery  In  question  by  tbe 
terms  of  the  contract,  vested  title  thereto  In 
the  said  Bartholomew.  It  appears  from  the 
evidence  taowever,  that  whoa  deposits  of  bul- 
lion were  made  with  DlUon  &  West  by  the 
said  Bartholomew  tbe  latter  requested  that 
the  amount  derived  from  the  bullion  be  ap- 
plied In  payment  of  labor  claims,  royalties 
on  ore  produced,  and  supplies  furnished  to 
Bartfaol(Hnew  for  the  operation  of  his  mining 
property.  It  appears  that  Bartholomew  was 
without  means  other  than  that  derived  from 
the  sale  of  bullion  and  that  In  order  to  carry 
on  bis  mining  operations  It  was  necessary 
that  be  obtain  a  large  porti<Hi  of  the  amount 


derived  from  tbe  sale  of  bullion  to.  apply  upon 
his  other  indebtedness.  Dillon  &  West  ad- 
vised tbe  Nevada  Engineering  Works,  Boy  & 
Bride,  lessees,  of  this  situation  and  It  clear- 
ly appears  from  the  evidence  that  they  con- 
sented to  the  diversion  of  the  money  derived 
from  the  sales  of  bullion  to  the  liquidation 
of  other  liabilities  of  Bartholomew  rather 
than  their  own.  Of  tbe  total  amount  re- 
ceived from  the  bullion  deposited  with  Dillon 
&  West  only  the  sum  of  $425  was  remitted 
to  the  Nevada  Engineering  Works  and  ap- 
plied in  discharge  of  tbe  contract  price  of  tbe 
machinery  furnished. 

At  the  time  of  the  delivery  of  the  machin- 
ery to  Bartholomew  by  the  Nevada  Engineer- 
ing Worlu  Bartholomew  was  quite  largely 
Indebted  to  Dillon  &  West,  and  subsequently 
purchased  a  considerable  amount  of  supplies 
from  the  latter. 

On  August  18,  1910,  the  Nevada  Engineo'- 
ing  Works  sent  to  Dillon  &  West,  and  also 
to  Bartholomew,  a  statement  of  Bartholo- 
mew's account  showing  a  balance  unpaid  upon 
the  machinery  delivered  amounting  to  $992.- 
34,  being  the  same  amount  stated  in  the 
mortgage  hereinafter  mentioned  executed  by 
tbe  said  Bartholomew  to  Dillon  &  West  on 
November  6,  1910.  In  September,  1910,  the 
Nevada  Engineering  Works,  Roy  &  Bride,  lea- 
sees, sold  and  assigned  to  Dillon  &  West  all 
of  its  and  their  rights,  title,  and  Interest  In 
and  to  the  contract  for  the  sale  of  the  ma- 
chinery in  question  for  the  balance  then  due 
upon  the  purchase  price,  viz.,  $992.34,  less  a 
commission  of  5  per  cmt,  and  Dillon  ft  West 
paid  for  the  same  with  its  notes  executed  In 
September,  1910,  which  were  thereafter  paid 
at  maturity.  The  formal  writtw  assignment, 
however,  was  not  executed  until  December 
20,  1910.  Tbe  stock  mentioned  in  the  agree- 
ment which  Bartholomew  deposited  with  the 
Nevada  Engineering  Works,  "as  a  surety  of 
his  proper  performance"  of  the  terms  of 
sale  of  the  machinery,  was  by  the  Nevada 
Engineering  Works  also  turned  over  to  Dil- 
lon ft  West,  who  then  had  the  stocic  transfer- 
red to  Its  own  name  upon  the  botAs  of  the 
NwQiem  Light  Ooppw  Oompany  as  secailty 
for  the  payment  to  be  made  under  tbe  coo- 
tract  tor  the  madilnery.  Bartbolfonew  bad 
also  transferred  to  Dillon  ft  West  a  fiirtber 
block  of  21,000  shares  of  the  capital  stodc 
of  the  coppw  company  as  security  for  the 
payment  of  an  item  of  $2,063.M  due  to 
Dillon  ft  West  from  bim  on  account  of  goods, 
wares,  and  merchandise  purchased  fnun  Dil- 
lon ft  West  by  Bartholomew  and  oilier  de- 
mands against  tbe  latter  which  had  been  as- 
signed to  Dillon  ft  West  All  of  which 
stock,  71,000  diarea,  was  held  by  Dillon  ft 
West  at  tile  date  of  tbe  last  deposit  of  bullion 
made  by  Butholomew  as  security  for  tbe 
payment  of  the  balance  due  upon  the  imr- 
chase  price  of  the  madilnery  and  the  store 
aocount. 

Upon  November  6,  1910,  the  said  Barthol- 
omew executed  and  delivered  to  Dillon  ft 
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West  a  diattca  mortgage  on  tbe  aald  71,000 
diazes  of  stock  to  Becore  tbe  paTment  of 
93,065.80,  tbe  total  amount  of  the  indebted- 
ness ot  Bartbolomew  to  Dillon  ft  West  At- 
tached to  tb»  mortage  as  an  exhibit  and 
made  a  part  tbereof  was  a  copy  of  the  orig- 
inal agreonent  between  Bartholomew  and 
the  Nevada  Bngiiwering  Works,  B07  &  Bride, 
lesseea  The  mortgage  contained  the  follow- 
ing recitals: 

"And,  whereas,  said  machinery  was  delivered 
to  said  Ii.  Bartholomew  In  accordance  with  the 
terms  of  said  agreement  and  ever  since  said  de- 
livery said  mai&nery  has  been,  and  is  now,  in 
the  poBsession  of  said  L.  Bartholomew ;  but  no 
title,  thereto,  other  than  to  the  possession  there- 
of under  the  terms  of  said  agreement,  has,  or 
can,  vest  in  said  L.  Bartholomew  until  payment 
of  the  full  purchase  price  thereof  has  been  made, 
which  purchase  price  was  and  is  the  sum  of 
one  thousand  three  hundred  and  forty-seven 
<«1J347.00)  dollars; 

"And,  whereas,  said  Nevada  Engineering 
Works,  Boy  &  Bride,  lessees,  has  assigned  and 
transferred  to  second  party  hereto,  all  of  its  and 
thdr  right,  title  and  Interest  In  and  to  said  agree- 
ment, and  tbe  balance  of  moneys  due  thraeunder, 
together  with  all  of  their  right,  title  and  Inter- 
est In  and  to  said  machinery,  and  second  party 
is  now  the  owner  and  holder  thereof,  and  is  en- 
titled to  payment  of  the  balance  of  said  purchase 
price  set  forth  in  said  agreement  so  assigned, 
wliich  balance  of  purchase  price  is  the  sum  of 
nine  hundred  ninety-two  and  ($992.34) 
■  dollars,  no  part  of  which  balance  has  been  paid." 

The  71,000  shares  of  stock  so  mortgaged 
Included  the  60,000  shares  of  sto(H£  originally 
transferred  as  secnrlf?  for  the  payment  of 
the  purchase  price  of  the  ma<Ainery  in  ques- 
tion. 

Tbe  mortgage  note  was  made  payable  Jan- 
uary 6,  1911.  Four  days  after  maturity  of 
the  mortgage  note,  no  payment  having  been 
made  thereon,  Dillon  &  West  decided  to  take 
possession  of  the  machinery  and  credit  Bar- 
tbolomew on  bis  note  with  the  balance  of  tbe 
purchase  price  still  due,  together  with  a 
small  amount  of  interest  accrued  thereon. 
Accordingly,  they  wrote  bim  a  letter  upon 
January  9, 1911,  telling  bim  to  leave  tbe  mill 
where  It  then  was  and  they  would  credit  him 
with  $1,000  upon  his  note.  After  receiving 
this  letter  Bartholomew  called  at  Dillon  ft 
West's  store  at  Terlngton  and  stated  that 
he  bad  left  the  mill  where  it  stood.  Upon 
tbe  15tb  day  of  March,  1911,  Dillon  &  West 
wrote  a  letter  to  Bartholomew  containing  a 
statement  of  bis  account  as  it  then  stood 
and  showing  a  credit  upon  January  16,  1911, 
of  $1,000  on  account  of  taking  over  the  mill 
and  machinery  by  Dillon  &  West.  This  let- 
ter was  recdved  by  Bartholomew  about  the 
time  of  Its  date.  No  reply  to  this  letter  was 
made  by  Bartholomew.  Upon  February  4, 
1911,  an  action  was  Institnted  in  the  First 
judicial  district  court  in  and  for  the  county 
of  Lyon  by  the  appellant  Nelson  Poll  against 
Bartholomew,  in  which  action  a  writ  of  at- 
tachmrat  was  issued,  claimed  by  counsel  for 
respondrat  to  have  been  Improvldently  Is- 
sued and  void  because  of  certain  alleged  de- 
fects, not  necessary,  we  think,  to  be  consid- 
ered. Thereafter  In  said  case  the  defendant 


BartboUMuew  confessed  jadgment  In  favor  ot 
the  plaintiff  PoU.  Bxecntlon  was  thereupon 
issued  upon  said  Judgment  and  levied  by  ap- 
pellant Grutt  as  sheriff  of  lOneral  coun^. 

Counsel  for  appellant  base  their  contention 
for  a  reversal  of  this  case  substantially  upon 
the  ft»lIowlng  grounds: 

1.  That  tbere  was  no  sale  ex  delivery  of 
tbe  mill  by  Bartbolomew  to  Dillon  &  West 
and  no  "actual  and  continued  change  of  pos- 
sesion.** 

2.  That  the  (mly  condition  imposed  upon 
the  sale  from  tbe  vendor  to  tbe  vendee  was 
a  reservation  of  tbe  title  of  tbe  mill  until 
tbe  purchase  price  was  paid  by  depositing 
bullion  with  Dillon  &  West,  the  agent  of  the 
conditional  vendor,  as  provided  In  tbe  con- 
tract That  on  May  18,  1910,  this  condition 
had  been  fully  performed  by  tbe  deposit  of 
the  sum  ot  $1,353.87  with  Dillon  ft  West  and 
tbe  title  bad  vested  In  the  vendee. 

3.  That  the  mortgage  of  November  S,  1910, 
was  made  to  secure  the  purchase  price  of 
the  mill  and  to  secure  other  debts  and  by  it 
there  was  mortgaged  new  and  additional  s^ 
curltles.  That  this  mortgage  contains  "no 
express  reservation"  of  the  title  of  the  mill 
and  constitutes  a  waiver  of  the  original  con- 
dition of  the  sale. 

4.  DlUon  ft  West  bavins  on  November  B, 
1910,  taken  a  mortgage  on  71,000  shares  of 
the  capital  stock  of  the  Northern  Light  Cop- 
per Company  to  secure  payment  of  the  pur- 
chase price  of  the  mill  had  no  other  remedy 
than  to  foreclose  mortgage  and  was  bound 
to  exhaust  the  security  afforded  by  the  mort- 
gage and  have  a  deficiency  decreed  by  the 
court  before  It  could  secure  any  other  remedy 
against  the  debtor. 

6.  That  tbe  evidence  is  Insufficient  to  sup- 
port a  Judgment  for  damages  in  the  case. 

Tbere  Is  no  merit  In  appellants'  first  con- 
tention stated  supra.  No  question  of  a  sale 
of  chattels  without  delivery  of  possession  Is 
Involved  In  this  case. 

[1]  Under  the  conditional  sale  agreement 
between  Bartbolomew  and  tbe  Nevada  En- 
gineering Works,  Roy  &  Bride,  lessees,  title  to 
the  mill  machinery  did  not  pass  to  Barthol- 
omew. Cardinal  v.  Edwards,  6  Nev.  36; 
Central  Loan  &  Trust  Co.  t.  Campbell  Co.,  5 
Okl.  412,  49  Pac.  53 ;  Bussell  v.  Harkness,  4 
Utah,  206,  7  Pac.  869 ;  Bodgers  v.  Bachman, 
109  Cal.  666,  42  Pac.  448 ;  Lundy  Furniture 
Co.  V.  White,  128  CaL  170,  60  Pac.  759,  79 
Am.  Bt  Bep.  41 ;  Kellogg  v.  Burr,  126  Cal. 
41,  58  Pac.  806. 

[2]  By  the  assignment  to  Dillon  &  West  of 
the  original  contract  between  the  Engioeer- 
Ing  Works  and  Bartholomew  Dillon  ft  West 
succeeded  to  the  rights  of  ownership  of  the 
original  vendors.  Barton  v.  Oroseclose.  11 
Idaho,  227,  81  Pa&  623 ;  Kimball  Co.  v.  Mel- 
lon, 80  Wis.  133,  48  N.  W.  1100;  6  Am.  ft 
Eng.  Enc.  of  Law  (2d  Ed.)  485. 

[31  The  deposits  of  bullion  made  by  Bar- 
tbolomew with  Dillon  ft  West,  while  exceed- 
ing in  value  tbe  purchase  price  of  the  ma- 
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cblnery,  cannot  be  regarded  as  payment 
tbeieof,  because  the  terms  of  the  origtoal 
agreement  were  modified  by  the  subaeauent 
agreeiuent  of  tbe  parties. 

[4]  The  contention  that  the  mortgage  of 
November  0,  1910,  contains  no  expreaa  re8er> 
Tatlon  of  the  title  of  the  mill  machinery  in 
Dillon  &  West  Is  without  merit  The  lan- 
guage of  that  instrument  is  susceptible  of  no 
other  construction. 

[S]  The  same  may  also  be  said  in  refers 
ence  to  the  contention  that  the  mortgage 
gave  new  and  additional  security  for  the 
balance  due  for  the  machinery.  True,  71,000 
shares  of  stock  were  mortgaged  for  the  en- 
tire indebtedness  of  Bartholomew  to  DiUon 
&  West,  but  this  amount  of  stock  included 
fiO,000  shares  previously  held  as  security  for 
tile  purchase  price  of  the  machinery.  In 
eifect,  this  security  for  the  machinery  debt 
was  reduced  nearly  one-half.  The  mortgage 
did  not  operate,  as  contended,  as  a  waiver 
<tf  the  original  conditional  sale,  but,  upon 
the  ctmtrary,  the  mortgage  expressly  recog- 
nized that  the  conditional  sale  was  still  in 
force  and  the  tiUe  still  vested  In  Dillon  & 
West  Under  these  ctrcumstaoces,  Dillon  & 
West  were  not  bonnd  to  exhaust  their  mort- 
gage security  before  asserting  title  to  the 
machinery  for  they  never  parted  with  such 
UU& 

[I,  7]  There  was  no  allegation  or  proof  of 
special  damage  due  to  the  detention  of  the 
property  Involved  In  the  action.  The  oidy 
evidence  on  the  QuestLon  of  damages  was 
the  fbllowli^: 

"Dillon  &  West,  Inc.,  have  been  damaged  hj 
reason  of  the  taking  of  possession  of  the  property 
involved  in  this  action  by  the  defendants  and 
of  being  deprived  of  its  possession  and  use  and 
by  reason  of  being  obliged  to  bring  this  action 
to  recover  its  possession,  expenses  Incident  to 
this  action  for  its  recovery,  payment  of  attor- 
ney's fees,  etc,  about  four  hundred  dollars." 

This  evidence  was  admitted  over  defend- 
ailts'  objection  and  exception.  It  will  be 
seen  that  there  was  no  proof  that  the  proper- 
ly had  any  rental  value  or  that  the  plaintiff 
was  occasioned  any  si>eclal  damage  because 
deprived  of  the  use  of  the  property.  There 
is  no  statutory  or  other  warrant  for  allow- 
ing attorney's  fees  or  the  expenses  Incident 
to  the  action  other  than  the  costs  that  would 
properly  accrue  to  the  prevailing  party  In 
any  action. 

"Unless  the  property  in  suit  has  a  usable  value 
and  damages  are  estimated  on  tbst  basis,  the 
prevailing  iiartr  in  replevin  will  be  award^l  in' 
tereat  on  the  value  of  the  property  during  the 
time  of  the  wrongful  detention ;  and  in  the  ab- 
sence of  facts  which  would  authorize  the  appli- 
cation of  any  different  rule,  as  for  instance  de- 
preciation in  the  value  of  the  property,  or  bad 
faith,  fraud,  malio&  croas  negllgoMe,  or  opprei^ 
don  on  the  part  of  tne  adverse  party,  or  a  *pe- 


cial  agreement  between  the  parties  that  the  Jury 

might  find  the  value  of  the  property  and  the 
damages  in  one  sum,  such  interest  constitutea 
the  measure  of  damages."   34  Cya  p.  1560. 

The  alleged  value  of  tbe  property  In  con- 
troversy Is  fl,000.  Interest  on  the  value 
of  the  property  at  the  legal  rate  from  Febru- 
ary 10,  1011,  the  date  of  seizure  under  the 
attachment,  to  May  20,  1612,  the  date  of  the 
Judgment,  would  be  $88.05. 

The  Judgment  for  damages  will  be  modi- 
fied by  reducing  tbe  same  to  the  amount  of 
$88.95,  and  as  so  modified,  the  Judgment  for 
damages  and  for  the  retmm  of  the  property 
Is  affirmed. 

TALBOT,  a  J.,  and  McCABBAN,  3^  con- 
car. 

PBOSOLB  et  aL  v.  STEAMBOAT  CANAL 
00.    (No.  2104.) 

(Supreme  Oourt  of  Nevada.  Dec.  12,  U14.) 
On  petltl<m  for  i^earing.  Denied. 
For  former  opinion,  see  140  Paa  720. 

McCABBAN,  J.  Since  we  rendered  tlie 
deciMon  in  this  case,  the  Supreme  Court  of 
tbe  United  States  has  rendered  the'  dedsicai 
in  the  caae  of  San  Joaquin  ft  Kings  Biver 
Canal  A  Irrigation  Company  t.  County  of 
Stani^us,  238  n.  &  464,84Siip.Ct.6(i2, 
68  L.  Bd.  1041,  and  In  appellants  petition 
for  rehearing  reference  Is  made  to  this  de- 
cision. <^  observation  made  by  tbe  Su- 
preme Court  of  tbe  United  States  in  that 
case  is  espedally  pertinent  to  the  prlndpal 
issue  in  tiie  case  at  bar,  Inasmnch  as  It  sup- 
ports our  position  takw  therein.  The  court 
said: 

"No  doubt  it  is  true  that  such  an  appropria- 
tion and  use  of  the  water  entitles  those  within 
reach  of  it  to  demand  tbe  use  of  a  reasonable 
share  on  payment" 

In  the  San  Joaquln-Stanlslaus  Case,  supra, 
tbe  court  speaking  through  Mr.  Justice 
Holmes,  makes  some  very  pertinent  obser- 
vations relative  to  the  property  rights  to 
be  recognized  In  favor  of  the  party  furnish- 
ing the  water,  where  the  sole  object  for  the 
diversion  is  that  of  sale  and  distribution. 
As  to  whether  or  not  the  appellant  had  a 
property  Inter^t  in  the  right  to  furnish  the 
water  is  not  an  issue  In  the  case  at  bar,  and 
our  observations  made  In  the  opinion  are 
not  to  be  considered  as  decisive  ol  this  mat- 
ter. 

Applicati(Hi  for  rehearing  In  the  above- 
entitled  cause  is  hereby  denied. 

TALBOT,  a  J.,  and  NOBCBOSS,  J.,  con- 
cur. 
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In  n  KIBKHAN*S  BSTATB. 
Appeal  of  JOHNSON. 

(Sac  2207.) 

(Supreme  Court  of  California.   Nov.  25.  1914.) 

1.  AlPEAL  ARD  BbSOB  (|  151*)— PEBSOim  Blf- 
TITLED  TO  Appeal— i>PUOATI0R  FOB  Lbt- 
TEB8  or  OUABDIARSHIP  —  "PEBSON  AO- 
QBIEVBO." 

One  who  was  nominated  by  a  minor  17 
Tears  old  m  the  gaardlnn  of  the  person  and 
wtate  of  tbe  minor  i«  **Bggrleved"  bj  the  de- 
nial of  hia  application,  and  may  ajmeal  there* 
from,  under  Code  Oiv.  Proc.  §  963,  snbd.  3, 
giviDK  an  appeal  from  aach  order. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  H  947-952;  Dec.  Dig.  S 
151.* 

For  other  definitions,  Bee  Worda  and  Phrases, 
First  and  Second  Series,  Aggrieved  Party.] 

2.  GuABDun  AWD  Wabd  (|  IB*)  —  Appoint- 
WNT  —  Election  of  New  Quabdian  by 
Wabd. 

Under  Code  Oiv.  Proc.  i  1750,  providing 
ibatt^  when  a  guardian  baa  been  appointed  for 
a  mutor  under  the  age  of  14  veara,  the  minor 
may  at  any  time,  after  arrivine  at  that  age, 
nominate  his  own  guardian,  subject  to  the  ap- 
proval of  the  court,  when  read  in  connection 
with  sections  1748,  1749,  providing  for  the 
original  appointment  of  guardians  lor  minors 
noder  14  and  over  that  age,  a  minor,  for  whom, 
while  under  14,  snwrate  guardians  of  his  per- 
son and  estate  had  been  appointed,  may  at  17 
designate  another  gaardian  for  boui  his  estate 
and  pei'son,  and  the  nominee  most  bB  appointed, 
if  a  suitable  person. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Wud,  Gent  Dig.  S  72;  Dec.  Dig.  S  19.*] 

8.  GUABDIAB  AND  WaBD  ({  16*>-A.PP0niT- 
MEHT— NeOBSSITT— PeOPEBTT. 

Where  it  appears  from  the  whole  record 
that  a  minor  has  an  interest  in  hia  mother's 
estate  tiien  under  administration,  although  some 
hia  atatementB  might  indicate  that  he  had 
no  property,  be  is  Mown  to  be  possessed  of 
pro[wrty,  so  oa  to  entitle  one  nominated  by  him 
aa  guardian  of  his  estate  to  receive  letters  of 
goardianship. 

fBd.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Gent  Dig.  i  60;  Dec.  Dig.  |  16.*] 

Department  1.  Appeal  from  Saperior 
Court,  Solano  County;  Henry  C.  Gesford, 
Judge. 

Petition  by  Albert  Lanrence  Johnson  for 
appointment  as  guardian  of  the  person  and 
estate  of  George  W.  Goodyrar  Slrlunan,  a  mi- 
nor, opposed  by  Singleton  Vaughn.  Petition 
dented,  and  petitioner  appeals.  ReTersed. 

Crist  Johnson  &  Schnhl,  of  San  Francisco, 
for  appellant  C.  J.  Goodell  and  T.  T.  C.  Greg- 
ory, botb  of  San  Francisco,  and  Joseph  M. 
Baines,  of  Fairfield,  for  respondent 

ANGEnxOTTI,  J.  One  Vangbn  was  ap- 
pointed guardian  of  tbe  estate  of  George  W. 
Goodyear  Eirkman,  a  minor,  when  said  minor 
was  under  the  age  of  14  years.  At  the  same 
time  a  Mrs.  Kirk  was  appointed  guardian  of 
his  person.  Four  years  thereafter,  when  tbe 
minor  had  attained  the  age  of  17  years,  Mrs. 
Kirk  resigned  as  gaardian  of  the  person  of 
tbe  minor,  and  her  resignation  was  accepted 


by  the  court  and  her  acconnts  settled.  The 
minor  then  nominated  in  writing  Albert  Lan< 
rence  Johnson  as  the  guardian  of  his  person 
and  estate,  and  Johnson  presented  to  the  sa- 
perior court  his  petition  for  appointment  as 
such  guardian.  After  hearing,  the  court  de- 
nied Johnson's  petition  in  toto,  and  tbe  latter 
api>ea]s  from  the  order  of  denial. 

[1]  There  la  no  merit  in  the  claim  that 
Johnson  is  not  a  "party  aggrieved,"  within 
the  meaning  of  that  term  as  the  same  Is  used 
in  our  statutes  relative  to  appeals.  He  was 
an  applicant  for  letters  of  guardianship, 
claiming^  as  matter  of  right,  to  be  personally 
entitled  to  such  letters  by  virtue  of  the  nom- 
ination of  a  minor  over  14  years  of  age,  and 
the  statute  gtvea  an  appeal  firbm  an  "order 

*  *   *  vefusing  to  grant  •   *  *  letters 

*  *  *  of  guardianship."  Code  Clr.  Proc. 
I  968,  subd.  8.  We  are  not  bere  concerned 
with  tile  question  whether  or  not  the  minor 
might  also  appeaL 

[2]  Section  1750  of  the  Code  of  CItU  Pro- 
cedure provides  that: 

"When  a  guardian  has  been  appointed  by  tbe 
court  for  a  minor  under  tiie  aee  of  fourteen 
years,  the  minor,  at  any  time  after  he  attains 
that  age,  may  nominate  bis  own  guardian,  sub- 
ject to  the  approval  of  the  court" 

We  are  of  the  opinion  that  when  this  sec- 
tion is  read  In  connection  with  sections  1748 
and  1749  of  the  Code  of  Civil  Procedure,  it  Is 
clear  that  It  means  that  a  minor  over  14 
years  of  age  has  the  absolute  right  to  replace 
the  guardian,  appointed  by  the  court  when 
he  was  under  14  years  of  age,  with  one  of  his 
own  selection,  provided  always  that  the  per- 
son selected  by  him  Is,  in  the  estimation  of 
the  court  a  suitable  or  pro[>er  person.  The 
latter  sections  prescribe  the  rules  for  an  orig- 
inal application  for  letters  of  guardianship. 
If  the  minor  la  under  the  age  of  14  years,  the 
court  may  nominate  and  appoint  his  guard- 
Ian.  "If  be  Is  fourteen  years  of  age,  he  may 
nominate  his  own  guardian,  who.  If  approved 
by  the  court  must  be  appointed  accordingly." 
If  tbe  nominee  of  the  minor  over  14  years  of 
age  "Is  not  approved  by  the  court,  •  •  * 
or  If,  after  being  duly  cited  by  the  court  he 
(the  minor)  neglects  for  ten  days  to  nominate 
a  suitable  person,  the  court  or  Judge  may 
nominate  and  appoint  the  guardian  in  the 
same  manner  as  If  tbe  minor  were  under  the 
age  of  14  years."  Then  follows  section  1760, 
Code  of  Civil  Procedure. 

The  whole  scheme  contemplates  the  abso- 
lute right  of  the  minor  to  hftVe  a  guardian 
of  hia  own  selection  after  he  Is  14  years  of 
age,  provided  always  he  selects  a  person  who 
is,  in  the  Judgment  of  the  court  a  suitable 
person  to  act  as  guardian.  The  discretion  of 
the  court  can  be  exercised  only  in  the  de- 
termination of  the  question  whether  tbe  nom- 
inee is  a  "suitable  person."  It  does  not  fol- 
low from  this  conclusion,  as  suggested  by 
learned  counsel  for  respcoident,  that  a  minor 
over  14  years  of  age,  once  bavliig  exercised 
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this  rigbt  and  procured  tb«  appointment  of 
his  nominee,  may  exercise  It  a  second  time. 

[3]  It  Is  claimed  that  there  was  no  neces- 
sity for  the  appointment  of  a  goardlan  of  the 
estate  of  the  minor  In  that  It  was  not  shown 
that  there  was  any  property  belonging  to  him. 
This  appears  to  have  be&a  the  basis  of  the 
action  of  the  trial  court  In  denying  the  ap- 
plication; the  learned  Judge  saying  that  there 
did  not  "seem  to  be  any  necessity  for  any 
guardian  at  this  time  further  than  the  one 
already  acting;  there  is  no  estate  to  han- 
dle." It  sufficiently  appears  in  the  record 
that  the  minor  has  property,  the  same  con- 
sisting of  an  interest  in  the  property  of  bis 
deceased  mother's  estate,  which  property  Is 
In  the  possession  of  the  administrator  of  said 
estate;  the  same  having  been  and  being  now 
in  course  of  administration.  One  or  two  of 
the  answers  of  the  minor  when  examined  as 
a  witness,  if  taken  alone,  might  indicate  that 
there  was  no  property,  but,  when  his  whole 
testimony  Is  considered.  It  is  obvious  that 
what  he  meant  by  these  answers  was  that 
his  property  was  still  in  the  hands  of  the  ad- 
ministrator of  his  mother's  estate,  and  that 
none  of  It  had  erer  come  into  the  possession 
of  the  gnardian  of  hib  "tate.  If  the  minor 
is  to  have  any  guardian  ot  his  estate,  author- 
ized to  receive  any  of  his  property  from  the 
administrator  of  his  mother's  estate,  he  Is 
entitled  to  one  of  his  own  selection,  provided 
he  selects  a  suitable  person. 

If  the  order  refusing  to  ajqiralDt  Johnson 
as  guardian  6f  the  estate  of  the  minor  was 
not  erroneous,  we  would  not  be  called  upon 
to  reverse  the  order  of  the  superior  court  as 
to  the  guardianship  of  the  person.  The  learn- 
ed Judge  offered  to  appoint  such  a  guardian, 
and  appellant  stated  that  he  did  not  then  in- 
sist on  such  appointment,  thus  waiving  his 
claim  In  this  regard.  But,  as  the  order  deny- 
ing the  application  for  appointment  of  a 
guardian  of  the  estate  was  erroneous,  the  or- 
i&r  will  be  reversed  in  toto. 

The  order  appealed  from  la  reversed. 

We  concur:   SHAW,  J.;  SLOSS,  3, 


GASSINELLA  v.  ALLEN  et  al.    (Sac.  2096.) 

(Supreme  Court  of  California.    Nov.  24,  1014. 
Behearing  Denied  Dec  24,  1914.) 

1.  MOBTQAQXS  (I  310*)— ItanCBENT  TBAOTS— 

Fbivabt  Fund. 

A  mortgagor^  being  the  owner  of  10  acres 
ot  land  and  holding  20  other  acres  in  trust  for 
another,  mortgaged  tfae  whole  and  tben  conveyed 
the  10  acres  to  his  wife,  subject  to  the  mortgage. 
She  had  knowledge  of  the  tniBt,  and  when  the 
mortgage  was  executed,  it  waa  agreed  between 
herself  and  faer  husband  and  the  cestui  que  trust 
that  the  20  acres  should  not  be  held  liable  un- 
der the  mortgage  aa  security  for  the  debt.  Held, 
that  in  equity  the  10  acres  were  primarily  lia- 
ble for  the  mortgage  debt  and,  the  mortgagee's 
release  of  the  20  acres  which  were  worth  more 
than  the  oitire  mortage  debt  was  no  defmse 


to  the  mbsKinent  oiforcement  of  tin  mortgage 
against  tiia  10 


[Ed.  Note^For  other  caseau  see  Bfortgages, 
Cent  Dig.  H  001,  806;  Dec.  Dig.  |  310*1 

2.  MoBTQAOis  n  802*)— Patkbht— Tnnn»— 

ATrOBNR'S  IZKB. 

Where  a  mortgage  and  the  note  secured  by 
it  both  provided  for  the  payment  of  attorney's 
fees  in  the  event  of  lu;al  proceedings,  a  tender, 
after  suit  brought,  of  pmtcipal.  interest,  and 
costs  only,  was  insufficient 

[Ed.  Note.r-For  other  cases,  see  Ifortgana, 
Cent  Dig.  H  882,  8ti3,  886-888;  DiKLDig. 

3.  MOBTOAOES   (S  302^  — FOBECLOSUBB  — AC- 
TION—Pl*A  DIN  as— AlTOBN  El's  Vkxb. 

Code  Civ.  Proa  f  580,  regulating  the  ac- 
tion of  the  court  in  granting  judgment  on  a  de- 
fault, had  no  application  to  a  suit  to  foreclose 
a  mortgage  in  which  a  demurrer  was  filed  and 
pending,  so  as  to  render  sufficient  a  tender  of 
the  principal,  interest  and  costs,  without  the 
attorney's  fees  provided  lor  In  the  note  and 
mortgage,  but  for  which  there  was  no  prayer  in 
the  complaint,  on  the  theory  that  at  the  time 
of  the  tender  plaintiff  could  not  have  recovered 
attorney's  fees  under  the  pleadings  on  a  Judg- 
ment by  default 

[Ed.  Note.— For  other  cases,  set  Uorteages, 
^n^Dlg.  if  882,  883,  886^8te;  Dec,  Dig.  % 

4.  FLEAniHo  (I  246*)— AKBNDVKirr— Avouira 

Due. 

Though  plaintiff  by  praying  fOr  less  than 
his  due  exposes  himself  to  the  risk,  in  case  of 
default,  of  having  to  take  judgment  for  limited 
relief,  lie  does  not  by  the  mere  filing  of  his 
complaint  irrevocabiy  surrender  or  release  the 
balance  of  his  demand,  since  the  complaint  is 
subject  to  amendment,  and  the  answer  may  en- 
large tfae  scope  of  the  relief  to  any  extent  con- 
sistent with  the  case  made  by  the  complaint  and 
embraced  within  the  issue,  as  provided  by  Code 
Civ.  Proc.  J  580. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  Sf  676-683 ;  Dec.  Dig.  {  246.*] 

6.  MOBTQAQBS  (|  454*)  —  FoBECnoBUBX  —  Db- 

fenses—Tbhdbb— Pleadings. 

Where,  after  executing  a  mortgage  on  land, 
the  mortgagor  conveyed  one-third  of  it  to  bia 
wife,  a  defense  in  favor  of  the  wife  that  she  had 
tendered  one-third  of  the  debt  interest,  and  costs 
under  an  agreement  that  faer  portion  should  be 
released  on  her  paying  one-third  of  the  debt, 
waa  unavailable  when  not  specially  pleaded. 

[Ed,  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  1319-1328 ;  Dec.  Dig.  }  454.*T  - 

6.  MOBTGAOES  (S  310*)— PABTIAL  DiSCRABaK. 

A  mortgagor  having  conveyed  one-third  of 
the  mortgaged  land  to  bis  wife,  the  mortgagee 
was  not  bound  by  the  mortgagor's  request  to 
release  aach  portion  on  payment  by  the  wife  of 
one-third  of  the  mortgage  debt  Interest  and 
costs. 

[Ed.  Note.— For  other  cases, 
Cent  Dig.  if  901,  906 ;  Dec.  Dig.  {  310.*] 

7.  MoBTOAOBS  a  463*)— Dkbt— AanomcEiTT— 

Evidence. 

That  a  note  secured  by  a  mortage  wa» 
indorsed  in  blank  by  the  payee,  and  evidence  by 
plaintiffs  attorney  that  he  had  bought  the  note 
of  the  payee  for  plaintiff  with  his  money  estab- 
lished a  prima  facie  case  of  plaintiff's  owner- 
ship, though  the  instrument  bore  another  in- 
dorsement concerning  which  no  proof  was  of- 
fered. 

[Ed.  Note.— For  Other  caaes,  see  Mortgages, 
Cent.  Dig.  H  1861,  1S6S-1S68;  Dee.  Dig.  | 
463.*] 
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Department  1.  Appeal  from  Superior  Court, 
Stanislaus  Cktnnty;  L.  W.  Fnlkertb,  Judge. 

Action  by  Dan  Cassinella  agalnat  James  H. 
Allen  and  others.  From  a  judgment  for 
plalntUF,  and  from  an  order  denying  the  mo- 
tltm  for  new  trial  of  defendant  Luella  F.  Al- 
len, she  appeals.  Affirmed. 

li.  L.  Dennett  and  J.  U.  Walthall,  both  ol 
Modesto,  for  appellant.  Griffin  ft  Carlson 
jmd  J.  B.  Jennings^  oC  Modesto,  for  respond- 
ents. 

SLOBS,  J.  Action  to  foreclose  a  mortgage 
of  real  est&ta  The  defendant  Luella  F.  Al- 
len appeals  from  a  Judgment  In  favor  of 
plaintiff  and  from  an  order  denying  her  mo- 
ttoa  fbr  a  new  trial. 

On  September  16,  1900,  the  defendant 
James  H.  Allen  made  and  delivered  to  C.  H. 
Whitmore  his  piomissory  note  for  ¥800,  pay- 
able three  years  after  date^  with  Interest  at 
Qm  rate  of  8  per  cent,  per  annum,  compound- 
ed amraally.  Tbe  note  contained  a  promise 
to  pay  all  1^1  expenses  and  attorney's  fees 
incurred  In  the  odlectlai  of  ttie  note.  At 
the  same  time  the  maker  executed,  as  secu- 
rity for  the  note,  a  mortgace  of  80  acres  of 
land  in  Stanislaus  county.  The  mortgage 
provided  for  counsel  fees  of  20  per  cent,  of 
the  amount  found  due,  in  tiie  event  of  fore- 
cloanre. 

On  July  29,  1904,  Whitmore  transferred 
tbe  note  and  mortgage  to  the  plaintiff.  The 
complaint,  filed  In  September,  1004,  after  set- 
ting forth  the  note  and  mortgage  in  full,  and 
plaintiff's  ownership,  alleged  that  nothing 
had  been  paid  except  Interest  to  September 
IB,  1001,  that  the  defendants,  other  than  the 
maker,  claimed  an  interest  ta  the  land,  and 
that  plaintiff  had  been  compelled  to  employ 
an  attorney,  whose  services  were  reasonably 
worth  ¥76.  Tbe  prayer  was  for  $300,  with 
interest^  for  the  usual  decree  of  foredosure 
and  for  general  r^ef.  There  was  no  specific 
prayer  for  counsel  fees. 

[1]  The  defendant  Luella  F.  Allen  demur- 
red. The  case  remained  in  this  situation  for 
a  number  of  years,  that  is,  until  November. 
1011,  wlien  she  filed  an  answer  and  cross- 
complaint  Her  demurrer  was  then  with- 
drawn. In  her  answer  Lnella  F.  Allen  alleg- 
ed that,  prior  to  the  commencement  of  the  ac- 
tion, James  H.  Allen,  the  mortgagor,  who  was 
then  her  husband,  had  conveyed  to  her  10 
acres  of  the  mortgaged  property.  She  al- 
leged that  she  had  tendered  to  plaintiff  the 
full  amount  due  on  the  mortgage,  which 
plaintiff  had  refused,  and,  further,  that  after 
James  H.  Allen  had  conveyed  to  her,  the 
plaintiff  had  released  from  the  lien  of  the 
mortgage,  without  her  consent  the  remaining 
20  acres,  which  were  worth  more  than  the 
entire  mortgage  debt. 

With  respect  to  these  matters,  the  court 
found  that  at  the  time  of  the  execution  of  the 
mortgage,  James  H.  Allen  was  the  o%vner  of 
the  10  acres  now  claimed  by  Luella  F.  Allen, 


747 

and  that  he  thereafter  conveyed  same  to  her 
subject  to  said  mortgage,  which  had  been  ex- 
ecuted to  secure  the  payment  of  the  purchase 
price  of  said  land.  It  was  found  that,  when 
the  mortgage  was  made,  James  H.  Allen  was 
not  the  owner  of  the  remaining  20  acres,  but 
held  the  same  in  trust  for  William  J.  Allen, 
who  Is  now  the  owner  thereof;  that  Luella  F. 
Allen  at  all  times  had  knowledge  of  said 
trust,  and  that  it  was  agreed  between  James 
H.  AUen,  William  J.  Allen,  and  Luella  F.  Al- 
len that  said  20  acres  should  not  be  held  lia- 
ble imder  the  mortgage  as  security  for  the 
payment  of  the  note. 

These  findings,  which  find  ample  support  in 
the  evidence,  furnish,  a  complete  answer  to 
the  coutentlott  that  the  plaintiff's  right  to 
enforce  his  mortgage  against  the  10  acres 
conveyed  to  Luella  F.  AUen  was  In  any  way 
affected  by  the  r^ease  of  the  remainder  of 
the  mortgaged  property.  (It  may  be  noted 
that  the  release  in  fact  covered  only  10  of  the 
20  acres  not  conveyed  to  I^ueUa  F.  All^.) 
Undcf  the  Acts  found,  tbe  10  a.cxw  of  the  ap- 
pellant were,  in  eaoi^,  primarily  liable  for 
the  mortgage  debt;  and  the  court  rightly 
concluded  that  they  should  he  first  sold,  and 
that  the  10  acres  of  William  J.  Allen  still 
subject  to  tbe  mortgage  should  be  held  only 
for  any  deficiency  remaining  after  such  first 
sale. 

[2,  S]  The  evidence  on  tbB  issue  of  tender 
was  as  follows:  In  December,  1904,  the  ap- 
pellant's attorneys  tendered  to  plainUff's  at- 
torney the  full  amount  of  the  principal  and 
interest  due,  together  with  costs.  This  ten- 
der was  refused  because  it  did  not  indude 
an  offer  to  pay  attorney's  fees.  At  this  time 
the  appellant's  demurrer  was  on  file,  but  had 
not  been  disposed  of.  Tbe  note  and  mortgage 
both  provided  for  the  payment  of  attorney's 
fees  in  the  event  of  legal  proceedings,  and 
the  tender  did  not  therefore  include  every- 
thing due  the  plaintiff.  It  Is  contended,  how- 
ever, that  since  the  complaint  contained  no 
8i>ecifle  prayer  for  attorney's  fees,  and  there 
was  no  answer  on  file,  the  relief  which  the 
court  was  authorized  to  grant  could  cot,  un- 
der section  680  of  the  Code  of  Civil  Pro- 
cedure, have  Included  a  Judgment  for  attor- 
ney's fees.  See  Brooks  v.  Forlngton,  117 
Cal.  al9,  48  Pac,  1073.  Therefore,  argues  the 
appellant,  the  tender  covered  everything  to 
which  tbe  plaintiff  was  entitled,  and  it  oper- 
ated to  extinguish  tbe  lien  of  the  mortgage. 
But  we  think  this  conclusion  does  not  follow. 
Section  5S0  regulates  the  action  of  the  court 
in  granting  Judgment  upon  a  default  It  lim- 
its the  relief  which  may  be  awarded  against 
a  defendant  who  does  not  appear  (Winchester 
V.  Howard,  136  Cal.  432,  448,  64  Pac.  692,  69 
Pac.  77,  89  Am.  St  Rep.  153),  and  that  Is  its 
sole  purpose.  It  Is  of  no  importance,  in  the 
case  before  us,  to  consider  the  question,  de- 
bated by  counsel  In  their  briefs,  whether  the 
word  "answer,"  as  used  In  section  580,  is  to 
be  construed  strictly  or  la  to  be  given  the 
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broader  meanlns  of  a  defensive  pleading, 
either  by  answer  or  demnrrer.  GranUng  tbat 
tbexe  was  here,  at  tlie  time  of  the  tender, 
no  "answer"  which  would  have  Justified  a 
judgment  for  attorney's  fees,  we  are  not  con- 
cerned with  the  Judgment  which  might  have 
been  entered  If  the  case  bad  gone  to  default 
without  any  further  pleading  on  the  part  of 
the  defendant  Luella  F.  Allen.  In  the  first 
place,  the  demurrer  was  still  pending.  Until 
it  was  disposed  of,  no  Judgment  could  be  ren- 
dered, and  there  was  no  room  for  the  appli- 
cation of  section  580.  B\irthermore,  this  sec- 
tion has  nothing  to  do  with  the  actual  extent 
of  the  obligation  due  tram  the  defendant  to 
the  plalnticr. 

[4j  Although  the  plalntUI,  by  praying  for 
less  than  is  his  due,  exposes  himself  to  the 
risk,  In  case  of  default,  of  having  to  take 
Judgment  for  a  limited  relief,  he  does  not, 
by  the  mere  filing  of  his  complaint,  irrevo- 
cably surrender  or  release  the  balance  of  his 
demand.  The  complaint  fs  still  subject  to 
amendment,  and  it  is  also  possible  that  the 
defendant,  by  answering,  may  enlarge  the 
scope  of  the  relief  to  any  extent  "consistent 
with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue."  Code  Civ.  Proc.  i 
&80.  If  the  defendant  wishes  to  have  the  re- 
lief limited  to  tbat  prayed  for,  he  must  allow 
the  case  to  reach  the  status  contemplated  by 
section  580;  1.  e.,  that  of  an  application  for 
Judgment  by  default,  upon  failure  to  answer. 
Until  that  point  Is  reached  the  obligation 
which  Is  the  basis  of  the  suit  is  not  affected, 
and  It  cannot  be  extinguished  by  a  tender 
which  la  not  coextensive  with  It.  As  we 
have  seen,  the  tender  under  discussion  did 
not  meet  this  requirement.  It  must  there- 
fore be  held  insufficient,  even  If  It  be  assumed 
that  a  mere  tender,  not  kept  good,  will  suffice 
to  release  the  lien  of  a  mortgage. 

[B]  Prior  to  the  date  of  the  tender  bj  her 
attorneys,  the  appellant  had  offered  to  pay 
the  plaintiff  one-third  ot  the  amount  of  the 
mortgage  deb^  together  with  one-third  of  the 
Interest  and  costs  then  accrued.  The  plain- 
tiff was  clearly  wlthlb  his  rights  In  refusing 
this  tender,  slnc^  as  we  hare  seen,  tiie  land 
owned  by  Mrs.  Allen  was  liable  for  the  entire 
debt.  In  tbls  connection  It  is  contended  that 
the  lien  was  discharged  by  the  partial  tender, 
because,  as  is  claimed,  Jamm  H.  Allen,  in 
June,  1003,  made  a  writing  authorizing  Whit- 
more,  the  then  holder  of  the  mortgage,  to 
release  the  10  acres  ot  appellant  upon  her 
payment  of  one-third  of  the  debt  This  at- 
tempted ground  of  defense  is  fuUy  met  by 
pointing  out  that  It  is  not  suggested  In  the 
pleadings,  and  is  therefore  not  embraced 
within  the  Issues. 

[6]  Furthermore,  the  mortgagee  was  not 
bound  by  the  request  of  the  mortgagor  In  this 
matter.  The  contention  that  Cassluella  holds 
the  mortgage  as  trustee  for  James  H.  Allen 
and  is  tor  that  reason  concluded  by  Oie  alleg- 


ed requert  of  the  latter  is  based  upcm  a  view 
of  the  facts  which  is  not  sustained  by  the 

evidence. 

[7]  The  only  other  point  made  that  Is 
worthy  of  notice  Is  that  the  evidence  does 
not  support  the  finding  of  plalntUTs  owner- 
ship of  the  note.  The  note,  bearing  the  In- 
dorsement in  blank  of  Whitmore,  the  payee, 
was  Introduced  in  evidence  by  the  plaintiff. 
Plalntifrs  attorney  testified  that  he  had 
bought  the  note  of  Whitmore  for  plaintiff^ 
paying  for  the  same  with  money  furnished  by 
plaintiff.  Tills  was  enough  to  establish,  pri- 
ma facie,  plaintiff's  ownership.  Bank  of  CaL 
V.  Mott  I.  W.,  113  OaL  409,  45  Pac.  674.  The 
cbaln  of  title  was  not  Impaired  by  the  fact 
that  the  instrument  bore  another  indorse- 
ment, concerning  which  no  proof  was  tiered. 

The  Judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SHAW,  J.;  A3iQBUA>1TI,  J. 


PLACBRVILLB  GOLD  MINING  OO.  T. 
BEAIi  et  al.    (Sac.  2114.) 
(Supreme  Court  of  California.   Nov.  25,  1914^ 

1.  Appeal  ano  Ebbob  (S  ITl^j—BxviBW— 
Th£obt  in  Ikjweb  Coubt. 

Where  the  allcgationB  of  a  counterclaim  in 
an  action  to  foreclose  a  mortgage  were  treated 
by  all  the  parties  and  by  the  court  as  being  still 
in  the  case,  notwithstanding  the  Buataining  of 
a  demurrer  to  the  answer,  such  allegations 
would  be  treated  as  in  the  case  on  appeal. 

[Ed,  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  1063-1063,  lOUd.  WffI, 
U(tl-1165;  -  Dec.  Dis.  S  ITL*] 

2.  Set-Off  and  Countebolau  (S  29*)— Ao- 

IION  ON  0th EB  TbANSACTIOH  OB  COHTBACt 
— "CaUSB  OF  ACTION  ABISINO  OUT  OF  TBE 

Transaction"  —  "Action  Abisiho  upon 
Oontbact"— "CoHNEoxan  with  thk  Sub- 
ject OF  THE  Action." 

In  an  action  to  foreclose  a  mortgage,  where 
no  personal  judgment  was  pooalble  or  was  sought 
agauiBt  one  of  the  parties  defendant,  bat  only 
a  decree  adjudging  its  Interest  In  the  mortgaged 
property  to  be  subject  to  the  lien  of  tbe  mort- 
gage, such  defendant's  counterclaim  for  a  cer- 
tam  amount  for  water  furnished  to  plaintiff  did 
not  eet  fordb  a  "cause  of  action  arising  out  of 
the  traneaction,"  set  forth  in  the  complaint  or 
"connected  with  the  subject  of  the  action,"  and 
as  to  SQCh  defendant  plaintiff's  action  was  not 
"an  action  arising  upon  contract,"  within  Code 
Civ.  Proc.  §  438,  requiring  a  counterclaim  to 
be  a  cause  of  action  arising  out  of  the  transac- 
tion or  connected  with  the  subject  of  the  action, 
or  in  an  action  arising  on  contract,  any  other 
cause  of  action  upon  contract  existlDg  at  the 
commencement  of  tbe  action. 

[Ed.  Note.— For  other  caaea.  see  Set-Off  and 
Counterclaim,  Gent.  Dig.  Sl  Dec.  Dig. 

f  29.*] 

3.  Set-Off  and  OoumEECLAiic  (i  M^— Waxt- 
EB  or  RzaHT  TO  Object. 

Wbere,  in  an  action  to  foreclose  a  mort- 
gage, one  of  the  defendants,  not  a  party  to  the 
morlsage,  and  against  whom  no  personal  Judg- 
ment was  claimed,  interposed  a  counterclaim 
for  water  famished  to  plaintiff,  which  counter- 
claim was  not  one  permissible  under  Code  Civ. 
Proc.  §  4S8,  the  mere  fact  that  plaintiff,  while 
objecting  to  tbe  counterclaim,  consented  that  a 
certain  amount  thereof  might  be  deducted  from 
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the  mortgage  debt  did  not  conatitiite  a  walvet  of 
the  ri^t  to  object  to  the  counterclaim. 

[lid.  Mote.— For  other  caws,  see  Stt-OfF  and 
CoanteTclaim,  Ctnt.  Dig.  H  124,  136;  Dee. 
Dig.  I  64.*] 

4.  SlIPUIwLTIONS  (I  14*>— COnnBDOOOH  AND 
ElTKCT. 

In  an  action  to  foreclose  a  mortgage,  one 
of  the  defendants,  who  was  not  a  party  to  the 
mortgage  and  against  whom  no  personal  judg- 
ment was  ■oQght,  filed  a  counteicuiiin  for  water 
furnished  ander  a  contract  distinct  from  the 
mortgage.  Plaintiff  interposed  an  objection  that 
the  counterclaim  was  not  permissUda  ander 
Code  OiT.  Proc.  {  4S8,  but  conaented  that  a 
certain  amonnt  of  the  counterclaim  should  be 
deducted  from  the  mortgage  debt  Held  that, 
rince  the  odIt  basis  of  defendant's  recovery  of 
the  atlpulated  amonnt  waa  plaintiff's  consent, 
it  was  immaterial  that  interest  was  not  i^ded 
to  snch  amount  from  the  time  the  canse  of  ac- 
tion accrued  thereon. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  H  24r^7 ;  Dec.  Dig.  1 14.*] 

6.  APPBAI.  AND  EUOB  (S  778*)— BBDET  AffD 

Appbaubcb— Bktxsw  . 

Where  a  party  appealing  files  no  brief  and 
makes  no  appearance  at  the  oral  argument,  the 
conrt  is  not  called  upon  to  consider  hts  appeal. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Errot\  Cent  Dig.  H  SloOlOB-SllO;  Dee. 
Dig.  if  773.*] 

Department  1.  Appeal  from  Superior 
Court,  El  'Dorado  Oount;;  J*  Prewett, 
Judge. 

Action  by  the  PlacervUle  Gold  Mining  Com- 
pany against  0.  N.  Beal  and  others.  Judg- 
ment for  plaintUt,  and  defendants  appeal. 
Affirmed. 

Gavin  HcNab  and  Geoi^  W.  Mordeeal. 
botb  of  San  Prandsoo  (Clarice  Ooonan,  of 
San  Francisco,  of  counsel)*  for  appellants. 
George  H.  Thompson,  of  Placerrille,  for  re- 
spondent 

ANQELLOTTI,  J.  This  la  an  appeal  from 
a  judgment  foreclosing  a  mortgage.  The 
mortgage  was  executed  by  defendant  C.  N. 
Beal  to  the  El  Dorado  Water  &  Deep  Gravel 
Mining  Company,  a  corporation,  hereinafter 
designated  the  El  Dorado  Company,  to  se- 
cure the  payment  of  three  notes  in  the  sums 
of  140,000,  ?40,000  and.  $42,600,  respectively. 
The  mortgagee  transferred  all  of  its  interest 
In  the  notes  and  mortgage  to  the  plaintiff. 
Beal  conveyed  the  mortgaged  property  to  de- 
fendant Sierra  Water  Supply  Company,  here- 
inafter designated  the  Sierra  Company, 
which,  in  tarn,  conveyed  to  the  defendant 
San  Fraudsco-Oakland  Terminal  Power  Com- 
pany, hereinafter  designated  the  Power  Com- 
pany. The  Power  Company  never  assomed 
the  payment  of  the  mortgage  debt  The 
two  940,000  notes  were  paid.  The  $42,600 
note  not  having  been  paid,  plaintiff  com- 
menced this  action  to  foreclose  against  Beal, 
and  the  Sierra  Company,  the  Power  Com- 
pany, and  the  Mechanics'  Tmst  Ccnnpany, 
of  New  Jersey.  All  the  defendants,  except 
Beal,  were  joined  simply  as  holders  under 
Beal  subject  to  the  mortgage,  no  reUef  be- 
ing asked  against  any  of  them,  except  that] 


such  interest  as  it  has  be  adjudged  subject 
to  the  Hen  of  ttie  mortgage.  A  defldencr 
Judgment  was  asked  against  Beal  only- 

The  Joint  answer  originally  filed  by  the 
Sierra  Company,  the  Power  Company,  and 
the  Tmst  Company  contained  a  further  de- 
fense and  counterclaim  on  the  part  of  the 
Power  Company  only,  for  $1,988.75,  for  water 
furnished  by  the  Sierra  Company  to  plaintiff 
prior  to  Mardi  11, 1912,  the  claim  for  which 
had  been  assigned  to  the  Power  Company; 
and  also  a  further  defense  and  counterdnbn 
on  the  part  of  the  Power  Company  only,  for 
$1,012.S0,  for  water  furnished  by  the  Power 
Company  to  i^lalntur.  Plaintiff  demurred  to 
the  "answer"  of  the  defendants,  on  the 
ground,  among  others,  "that  said  answer 
does  not  state  facts  sufficient  to  constitute 
a  defense."  ^e  demurrer  was  sustained, 
and  said  defendants  subsequently  filed  an- 
other 3<Ant  answer  which  contained  no  coun- 
terclaim. The  action  was  tried  upon  these 
pleadings,  and  Judgmrait  was  given  deter- 
mining the  amonnt  due  on  the  note,  adjudg- 
ing the  Interest  of  said  three  defendants  to 
be  subject  to  the  11^  of  the  mortgage,  di- 
recting a  sale  of  the  premises  to  satisfy  plain- 
tiff's claim,  and  directing  the  entry  of  a 
deficiency  judgment  against  Beal  for  the 
amount  remaining  unpaid,  if  any,  after  the 
sale  of  the  property. 

[1]  Upon  the  trial,  the  allegations  of  the 
counterclaim  were  treated  by  all  parties  and 
by  the  court  as  being  still  In  the  case,  not- 
withstanding the  sustaining. of  the  demurrer 
to  the  answer,  the  plaintiff  admitting  the 
allegations  thereof,  and  the  court  finding 
thereon.  We  think  they  must  be  so  treated 
here. 

Said  three  defendants  have  appealed  from 
the  judgment ;  their  sole  claim  on  the  appeal 
relating  to  the  counterclaims  of  the  Power 
Company  for  water  furnished  plaintiff.  As 
to  this,  the  lower  court.  Instead  of  giving 
the  Power  Company  a  judgment  against 
plolDtlff,  credited  the  amounts  thereof,  with- 
out Interest,  as  payments  on  the  mortgage 
debt,  thereby  reducing  the  same  by  the 
amounts  thereof. 

[2]  It  Is  contended,  and  the  claim  Is  not 
disputed  by  learned  counsel  for  said  defend- 
ants, that  no  personal  Judgment  being  pos- 
sible or  being  sought  against  the  Power  Com- 
pany, but  only  a  decree  adjudging  Its  Inter- 
est in  the  mortgaged  property  to  be  subject 
to  the  lien  of  the  mortgage,  the  matter  set 
forth  in  the  attempted  counterclaims  was 
not  the  proper  subject  of  a  counterclaim, 
and  that  the  Power  Company  was  not  enti- 
tled to  obtain  relief  on  account  thereof  in 
this  action.  We  are  satisfied  that  this  claim 
is  well  based.  So  far  as  the  Power  Company 
was  concerned,  its  causes  of  action  set  forth 
In  the  counterclaims  did  not  arise  out  of  the 
transaction  set  forth  In  the  complaint  as  the 
foundation  of  the  plaintiffs  claim,- and  were 
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not  connected  with  the  subject  of  the  action. 
Nor  as  to  such  defendants  was  platntlfF's 
action  one  upon  contract  Section  438,  Code 
CIt.  Proc  Under  such  statutes  as  ours,  a 
money  demand  upon  the  part  of  a  subseQuent 
grantee  of  a  mortgagor,  who  has  not  assum- 
ed payment  of  the  mortgage  debt  and  against 
whom  no  personal  Judgment  Is  asked,  is  not 
a  proper  counterclaim  In  an  action  to  fore- 
close a  mortgage:  See  Agate  t.  King,  17  Abb. 
Prac.  (N.  Y.)  159 ;  Llpman  T.  J.  A.  I.  Works, 
128  N.  T.  58,  27  N.  E.  975. 

[3]  Appellants'  claim  In  this  connection  Is 
based  on  the  further  claim  that  no  objection 
was  made  to  the  cotmterclalms  in  the  lower 
court,  and  that  the  objection  Is  made  for 
the  first  time  on  appeal.  It  Is  said  that  the 
authorities  sustain  the  proposition  that 
where  a  cross-compIalnt  or  a  counterclaim 
will  not  properly  lie,  but  nevertheless  the 
same  Is  treated  as  proper  by  the  parties 
throughout  the  proceedings  In  the  lower 
court,  objection  thereto  may  not  be  made  In 
an  appellate  court  The  lower  court  having 
Jurisdiction  of  the  subject-matter  and  of  the 
parties,  all  other  objections  to  the  manner 
In  which  the  Issue  was  brought  before  the 
court  win  be  deemed  waived  by  the  conduct 
of  the  parties.  See  Power  v.  Fairbanks,  146 
Cal.  611,  80  Pac.  1075 ;  Riverside  Heights  v. 
Trust  Co.,  148  Cal.  457,  469,  83  Pac  1003. 
But  the  difficulty  with  appellants*  position 
In  this  case  Is  that  neither  plaintiff  nor  the 
lower  court  can  be  held  to  have  treated  the 
attempted  counterclaims  of  the  Power  Com- 
pany as  proper  connterclalms.  There  ap- 
pears to  have  been  no  question  as  to  the 
truth  of  the  allegations  contained  therein, 
and  plalntlfTs  attorney  frankly  admitted 
their  truth,  without  putting  the  Power  Com- 
pany to  the  necessity  of  proving  the  same. 
Plaintiff  was  not  required  to  interpose  a  de- 
murrer  to  the  counterclaims  in  order  to  pre- 
serve its  objection.  It  could  object  thereto 
on  the  trial.  Its  admission  of  the  truth  of 
the  matters  alleged  therein  did  not  bar  sub- 
sequent objection,  and  It  did  make  timely 
objection  by  Insisting  that  no  judgment 
ahonld  be  given  In  favor  of  the  Power  Com- 
pany against  plaintiff  on  Its  attempted  coun- 
terclaims. Recognizing  the  jttstice  of  the 
Power  Company's  daim  for  compensation  for 
the  water  famished,  It  was  willing  to  allow 
the  claim  to  the  extent  of  ¥3,002.2tf,  as  an 
offset  to  the  mortgage  debt,  but  it  was  un- 
willing to  go  fivther,  and  so  distinctly  stated 
on  the  trial.  The  learned  judge  of  the  trial 
court  also  treated  the  matters  presented  by 
the  counterclaims  as  mattera  to  be  ccmslder- 
ed  otily  with  plaintiff's  consent,  finding  as  to 
eadi  of  tile  same  Chat  the  amount  thereof 
"is,  by  sHpulBtlon  of  the  parties  and  admis- 
sion of  plaintiff  entered  into  In  open  court, 
allowed  as  a  fartbM  credit  and  part  payment 
on  the  promissory  note  of  ^42,600,  dated  June 
VS,  1907,  and  mortgage  in  said  plalnttfTs  com- 
plaint mentioned  and  set  forth,  •   •  * 


making  In  all,  by  reason  of  the  allowance 
and  admission  by  plalntifC  of  the  two  coun- 
terclaims of  the  said  defendant  San  Francis- 
co-Oakland Terminal  Power  Company,  the 
further  total  sum  of  $3,012^  to  be  credited 
on  said  promissory  note  and  mortgage,  in 
addition  to  the  payments  in  said  plalntlffa 
complaint  set  forth."  It  is  urged  that  there 
Is  no  foundation  In  tbe  record  for  the  con- 
clusion of  the  trial  Judge  that,  in  so  far  as 
the  Power  Company  was  concerned,  there 
was  any  stipulation  that  tbe  counterdainoa 
might  be  treated  simply  as  an  offset  on  the 
mortgage  debt,  instead  of  the  basis  for  a 
money  judgment  against  plaintiff.  We  are 
of  the  opinion  that,  under  all  the  circum- 
stances, the  record  suffidenfly  shows  a  con- 
sent on  the  part  of  the  Power  Company's  at- 
torneys to  support  this  conclusion  of  the  trial 
court  While,  in  the  first  instance,  tbe  at- 
torney representing  the  Power  Oomi>any  ask- 
ed for  a  money  Judgment  against  plalntifC 
on  the  counterclaims,  bla  demand  was  at 
once  met  by  objections  on  the  part  of  plain- 
tiff's attorney,  who  steted  clearly  and  ex- 
plicitly what  he  was  willing  to  do  with  re- 
spect thereto.  Subsequently,  when  plaintUTs 
attorney  again  stated  his  claim  as  to  tlie 
form  of  decree,  the  deduction  of  the  amount 
of  tbe  counterclaims  as  a  credit  on  the  mort- 
gage debt  and  tbe  amount  remaining  due  on 
the  mortgage  debt,  the  trial  court  asked  the 
Power  Company's  attorney  If  there  was  any 
objection.  The  only  statement  in  reply  was, 
"Z  do  not  know  whether  those  figures  are 
correct."  The  court  replied  that  "that  is  a 
matter  of  detail,"  and  tbe  attorney  replied, 
"A  matter  of  calculation."  Neither  trial 
court  nor  counsel  for  plaintiff  treated  the 
matters  alleged  in  tba  counterclaims  as  con- 
stituting proper  counterclaims  entitling  the 
Power  Company  to  a  money  judgment 
against  plaintiff,  and  the  allowance  of  the 
same  at  all  in  this  action  was  a  matter  of 
grace  and  consent  on  the  part  of  plaintiff. 

[4]  The  point  was  made  for  ttie  first  time 
on  the  oral  argummt'of  this  appeal,  nothing 
havh^  been  said  regarding  It  in  either  of  ap- 
pellants briefo,  that  the  Judgment  Is  errone- 
ons  in  not  allowli^  Interest  on  the  amount 
of  the  counterclaims^  wbldi  would  amount  to 
about  $166.  Interest  was  asked  in  tiie  prayer 
of  the  original  answer,  but  on  the  trial, 
when  plaintUTs  attorney  stated  ezpUt^tly 
what  he  was  wUling  to  allow  as  an  ofliset  on 
the  coimterelalma,  yis^  fS,002.28k  excluding 
on  mention  of  Interest,  no  objection  was 
made  by  the  attorney  of  the  Power  Gompsny 
oa  that  score,  when  asAced  by  tbe  court  If 
there  was  sny  objection.  In  view  of  what 
we  have  said  heretofore,  tbe  Power  Company 
was  entitied  In  this  actlcm  only  to  what 
plaintiff  was  willing  to  allow  In  the  matter 
of  these  counterclaims.  We  are  satisfied 
that  the  decree  aihould  not  be  disturbed  on 
account  of  the  matter  of  interest 

[i]  There  is  also  an  appeal  by  defendant 
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Beal  from  the  judgment  No  brief,  however, 
has  been  filed  In  bis  behalf,  nor  was  there 
any  appearance  on  his  behalf  at  the  oral  ar- 
gument. Under  these  circumstances,  we  are 
not  called  upon  to  give  any  consideration  to 
hla  appeal.  It  may  be  stated,  however,  that 
our  examination  of  the  record  has  disclosed 
no  error  In  so  far  as  he  is  concerned. 
The  judgment  is  affirmed. 

We  ccmcnr:  SHAW.  J. ;  SL0S9,  J. 


80HBOBDEB  t.  TILLUAN. 
(Snpreme  Court  of  Oregon.    Dec.  16,  1914.) 

1.  Evidence  ($  441*)  —  Paboi.  Evidenci  — 
Wbitten  Oontbact— Incombbancks— Peom- 
X8E  TO  Pay. 

Where  land  Is  conveyed  subject  to  a  mort- 
gage, the  payment  of  which  is  not  stated  in  the 
deed  to  have  been  assumed  b;  the  grantee,  tes- 
timony is  admissible  to  establish  the  fact  that, 
when  tbe  title  to  the  premises  was  so  transfer- 
red, the  grantor  orally  promised  to  pay  the  gran- 
tee the  amount  of  the  incumbrance. 

[Ed.  Note.— For  other  cases,  see  Evidoica, 
Gent.  Dig.  Jl  1719,  1723-1763.  1765-1846| 
2030-2047;  Dec  Dig.  1  441.*J 

2.  EVIOENCE  (S  450*)  —  Paboi.  Evidbnok  — 
Ahbiquous  Contbact. 

PlaintiflF  having  contracted  to  exchange 
certain  personal  pro^er^  for  land  free  from  in- 
cumbrances, defendant  tendered  a  deed  cove* 
nanting  that  the  premises  were  free  from  all  In- 
cumbrances, except  a  proportionate  part  of  a 
certain  mortgage.  Plaintiff  object^  to  the 
deed)  whereupon  defendant  assigned  to  him  a 
note  for  $900;  the  assignment  providing  that 
tbe  note  shonld  be  held  by  a  trustee  until  paid, 
when  the  amount  should  be  applied  In  satisfac- 
tion of  tlie  pnq;Kfftion  of  the  mortgage  applicable 
to  the  land  conveyed.  The  agreement  auo  pro- 
vided that  the  note  should  not  be  assigned  or 
transferred  by  plaintiff,  who  accepted  the  as- 
signment thereof  and  agreed  to  be  bound  by  the 
contract  made  between  defendant  and  one  S., 
contemplating  the  use  of  the  fOOO  to  free  &9 
land  from  the  mortgage.  Plaintiff  accepted  the 
deed  and  caused  It  to  be  recorded.  Beld,  that 
such  contract  was  not  ambiguous,  and  most 
therefore  be  «>ustroed  as  containing  all  the 
terms  in  respect  thereto,  as  provided  by  L.  O. 
L.  I  713,  and  evidence,  in  an  action  to  recover 
the  proportionate  part  of  the  mortgage  on  de- 
fault in  payment  of  the  note,  to  show  that  de- 
fendant agreed  to  pay  the  same  and  that  the 
transfer  of  the  note  was  to  operate,only  as  se- 
curity, was  inadmissible. 

[Ed.  Note<— For  other  cases,  see  BvMenc& 
Cent.  Dig.  H  2066-2082.  2081;  Dec.  Dig.  1 
450.*] 

D^Murtment  Na  1.  An>eal  from  Circuit 
Oonrt,  HnltWHuah  County;  W.  N.  Gatois, 
Judges 

AeOsai  by  H.  D.  Scfaroeder  against  J.  H. 
TUIman.  Judgment  for  defendant,  and  plaln- 
tur  appeals.   Modified  and  affirmed. 

This  Is  an  action  to  recover  money.  Tbe 
parties  hereto  on  May  4,  1012,  subscribed 
their  names  to  a  contract  whereby  the  de- 
fendant stipulated  to  convey  to  the  plaintiff 
by  a  good  and  sufilclent  deed,  free  of  all  In- 
cumbrances, tract  No,  20  of  Portland  Trucft 
Gardens,  In  Marion  county.  Dr.,  containing 


11.94  acres,  and  other  lands.  In  considera- 
tion thereof  the  plaintUt  engaged  to  assign 
to  the  defendant  hla  lease  of  tbe  Bex  Hotel 
at  No.  548^  Washington  street,  Portland, 
Or.,  and  also  to  transfer  to  him  the  furni- 
ture and  furnishings  tben  In  that  building, 
free  of  all  Incumbrance,  except  a  mortgage  of 
?1,800.  Tillman  on  May  7,  1912,  for  tbe 
expressed  consideration  of  $10,  tendered  to 
Schroeder  a  duly  acknowledged  deed  of  tract 
No.  20,  covenanting  in  the  conveyance  that 
tbe  premises  were  free  of  all  Incumbrances, 
except  the  proportionate  part  of  a  mortgage 
executed  by  0.  H.  Brown  and  his  wife  to 
W.  H.  Maboney  of  all  the  Portland  Truck 
Gardens,  Plat  A,  and  given  to  secure  the  pay- 
ment of  $11,500,  the  ratable  share  of  wblcli 
might  be  chargeable  to  tract  No.  20,  and 
also  engaging  In  the  deed  to  warrant  and  de- 
fend the  premises,  and  every  part  thereof, 
against  the  lawful  claims  and  demands  of 
all  persons  whomsoever,  except  as  to  such 
mortgage^  Tbe  plolnUft  objected  to  tbe  deed, 
because  the  covenant  did  not  comply  with 
the  termfl  of  the  contract,  whereupon  tbe  de- 
fendant executed  to  him  a  writing,  assigning 
to  blm  a  promissory  note  for  |900,  given  by 
F.  J.  Eldiledge  March  11,  1912,  and  matur- 
ing July  2  of  that  year,  but  providing  that 
the  note  should  be  held  by  A.  H.  McCurtaln, 
trustee,  until  paid,  when  the  amount  Qiereof 
should  be  applied  in  satisfaction  of  such 
mortgage  upon  tract  No.  20.  The  assignment 
stated  that  It  was  executed  subject  to  an 
agreement  made  by  Tillman  with  George  C 
Shefier,  about  March  IS,  1912,  whereby  the 
defendaui)  herein  was  to  apply  the  proceeds 
of  the  note  to  the  payment  of  a  proportionate 
part  of  such  mort^ige  as  was  cliargeable 
against  tract  No.  20,  and  that  the  note  should 
not  be  assigned  or  transferred  by  Schroeder, 
who  accepted  the  aaslgnment  thereof  and 
agreed  to  be  bound  by  tbe  terms  of  the  con- 
tract made  by  Tillman  with  Shefl«.  Bcbroe- 
dw  thereupon  accepted  tbe  deed  and  caused 
it  to  be  recorded.  Tbe  promissory  note  not 
having  been  paid,  ibis  action  was  commenced 
January  10,  1918. 

The  second  amended  complaint  alleges  tbe 
making  of  the  contract  and  the  tender  of  the 
deed  pursuant  thereto;  that  tbe  plaintiff 
tben  ascertained  that  tract  No.  20  was  sub- 
ject to  a  mortgage  of  $000,  which  sum  the 
defendant  promised  to  pay  to  the  plaintiff 
who  thereupon  accepted  the  conveyance;  that 
there  is  now  due  and  owing  on  account  from 
the  defendant  to  tbe  plaintiff  $900,  with  In- 
terest at  7  per  cent,  a  year  from  March  15, 
1912,  for  which  amount  judgment  was  de- 
manded. 

The  answer  denies  the  averments  of  the 
last  complaint,  and  for  a  further  defense  sets 
forth  the  substance  of  the  contract;  that  aft- 
er it  was  made  It  was  by  mutual  consent 
modified,  whereby  the  plaintiff  accepted  the 
transfer  of  tbe  Eldriedge  note  and  the  sum  of 
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$50  In  fan  settiemeiit  of  an  aceonnta,  wtateh 
note  WEB  to  be  tatid  by  HcCurtaln,  trustee, 
as  heretDbefore  stated;  that  thereafter  the 
defendant,  at  the  plahitifTs  request.  Indorsed 
without  recourse  the  promlaaory  note  and  de- 
livered It  to  hl8  attorn^.  F.  W.  Stadter. 

^e  reply  d«iles  the  avermNits  of  new 
matter  In  the  answer,  and  alleges  In  effect 
Qiat  at  the  time  the  deed  was  tendered  the 
defendant  Informed  the  plaintiff  that  tho 
prondssory  note  would  be  paid  at  maturity, 
but  If  there  were  any  default  in  this  respect 
he  would  thereupon  pay  the  amount  to  tbe 
plaintiff,  "and  that  said  plaintiff  accepted 
said  assignment  of  said  note  and  agreed  to 
be  bound  by  the  agreement  by  the  said  Till- 
man and  Bald  Shefler;"  that  when  the  de- 
fendant stated  to  the  plaintiff  that  tbe  prom- 
issory note  was  collectible  and  would  be  paid 
by  the  maker  he  knew  Eldriedge  was  Insolv- 
ent; that  such  representations  were  made 
with  knowledge  of  their  falsity,  and  with  In- 
tent to  deceive  and  defraud  the  plaintiff, 
who  relying  thereon,  was  deceived  thereby; 
that  McCurtaln  having  foiled  to  collect  the 
note,  the  plaintiff,  In  order  to  enforce  pay- 
ment thereof,  retained  an  attorney,  who  de- 
manded the  note  from  the  trustee,  but  he 
still  retains  possession  thereof;  that  the  VSO 
so  paid  by  the  defendant  was  on  account  of 
the  premium  whldi  tbe  plaintiff  had  ad- 
vanced for  fire  Insurance  upon  the  furniture, 
etc..  In  the  Rex  HoteL 

FOT  a  farther  reply  It  Is  aHeged  in  sub- 
stance that  as  to  whether  or  not  the  note  was 
Indorsed  "without  recourse''  the  plaintiff  has 
not  sufficient  knowledge  or  Information  to 
form  a  belief,  and  he  therefore  denies  the 
same;  that  if  the  note  was  so  Indorsed  it 
was  without  his  knowledge  or  consent,  and 
so  made  to  defraud  him;  and  that  the  de- 
fendant, having  made  the  contract  referred 
to,  and  the  representations  as  to  the  solvency 
of  the  maker  of  the  note,  upon  wtalcii  state- 
ments he  knew  the  plaintiff  relied.  Is  estop- 
ped from  denying  his  liability  In  this  action. 

The  cause  coming  on  for  trial,  some  testi- 
mony offered  by  the  plaintiff  was  not  re- 
ceived, and  when  he  had  rested  a  Judgment 
of  nonsuit  was  rendered,  and  he  appeals. 

Louis  Schraltt,  of  PorUand  (Schmltt  & 
Schmltt,  of  Portland,  on  the  brief),  for  ap- 
pellant A.  H.  McCurtaln,  of  Portland 
(Bauer  &  Greene  and  Lester  W.  Humphreys, 
all  of  Portland,  on  the  brief),  for  respondent. 

MOOKE,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  testified  that  he  first 
met  the  defendant  when  the  contract  for  an 
exchange  of  their  properties  was  signed,  and 
again  when  the  deed  was  tendered  and  he 
ascertained  that  tract  No.  20  was  subject 
to  a  mortgage,  whereupon  he  said  to  the  de- 
fendant, "I  thought  the  land  would  be  all 
clear,"  and  was  informed  by  him  and  Mr, 
McCurtaln  that  the  premises  were  tiie  same 
OS  dear,  for  the  reason  that  the  Kldrledge 


note  was  as  good  as  cash.  The  witness  bav- 
Identified  the  contra*^  the  deed,  and  the 
assignment,  they  were  received  in  evidence, 
and  as  to  the  latter  tbe  plalntUTa  oounstf 
inquired : 

"How  did  it  come  about,  if  you  know,  that 

tbis  separate  agreement  was  entered  Into  at  that 
time?" 

An  objection  to  this  question  having  been 

made,  the  court  said ; 

"If  the  altimate  purpose  la  to  show  that  at 
the  time  you  claim  he  accepted  this  deed,  and 
this  memorandum,  that  there  was  a  separate 
oral  agreement  he  would  pay  this  nuntgase* 
then  I  sustain  the  objection. ' 

To  such  ruling  an  exception  was  saved. 
The  plaintiff,  having  further  testified  that 
the  promissory  note  had  never  been  paid  to 
him,  nor  tbe  mortgage  on  tract  No.  20  dis- 
charged, was  asked  by  bis  counsel: 

"What,  if  anything,  was  said  by  Mr.  Tillman 
OD  this  7th  day  of  May,  1812,  when  tliis  conver- 
sation took  place  as  to  whether  or  not  he  would 
pay  tbe  incumbrance  of  this  property?" 

An  objection  to  this  Inquiry  was  mstalned, 
and  an  exception  allowed.  Tbe  lOaintUTs 
counsel,  referring  to  the  written  assignment 
of  the  note,  asked  the  witness: 

"How  did  It  come  about  that  this  independ- 
ent collateral  contract  was  made  and  execut- 
ed and  delivered  to  jou  by  Mr.  oilman  on  tbe 
7tb  day  of  May,  1912,  marked  plahitiff's  'Exhibit 
3*?" 

An  objection  to  this  question  was  sustain- 
ed, and  an  exception  granted.  The  plalntlflTs 
counsel  thereupon  stated  to  the  court  that 
be  expected  to  establish  by  the  testlmonr 
sought  to  be  elicited  that  the  defendant  oral- 
ly promised  to  discharge  the  mortgage  as 
to  tract  No.  20,  and  that  only  a  part  of  the 
agreement  had  been  reduced  to  writing,  and 
that  he  was  also  prepared  to  show  that  sub- 
sequent to  the  execution  of  the  asslgnm^t 
tbe  defendant  promised  to  pay  off  such  in- 
cumbrance, RefoTlDg  to  the  deed  executed 
by  the  defendant,  the  witness  was  further 
directed: 

"State  whether  or  not,  if  you  know,  does  this 
consideration  of  $10  in  plaiatifFs  ExhU>it  2 
state  the  true  consideration  ?" 

An  objection  to  this  order  having  been  sus- 
tained, an  exception  was  allowed. 

[1]  It  Is  maintained  that  In  excluding  the 
testimony  thus  undertaken  to  be  introduced 
errors  were  committed.  It  Is  ancued  by 
plaintiff's  counsel  that,  where  land  is  con- 
veyed subject  to  a  mortgage  the  payment  or 
which  Is  not  stated  In  the  deed  to  have  been 
assumed  by  the  grantee,  testimony  is  admis- 
sible to  establish  the  fact  that  when  the 
title  to  tbe  premises  was  thus  transferred 
the  grantor  orally  promised  to  pay  the  gran- 
tee the  amount  of  the  Incumbrance.  The 
legal  principle  thus  asserted  Is  well  recognis- 
ed. About  as  succinct  a  statement  thereof 
as  can  be  made  Is  found  In  the  case  of  Bra- 
der  V.  Brader,  110  Wis.  423,  431.  85  N.  W. 
681,  684,  where  Mr.  Justice  Dodg^  In  dlacuas- 
ing  this  subject,  remarks; 
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"We  bare  In  two  tot  Uite  easei  telterated  tb« 
veil-established  rule  that  neither  a  simple  deed 
of  oonveyance  nor  a  promissory  note  purports 
to  express  the  whole  contract  between  the  par- 
ties. *  *  •  The  deed  but  purports  to  convey 
pn^erty  in  execution,  partially  or  wholly,  <» 
some  axreement;  and  the  promissory  note  mere- 
ly serves  as  convenient  evidence  of  an  agree- 
ment to  pay  money.  Usually  such  instruments 
grow  ont  of  agreements  having  other  elements 
than  the  mere  conveyance  or  than  the  mere  fa- 
tore  payment  of  money,  and  therefore  no  pre-, 
sumption  arises  that  Uie  parties  have  attempt- 
ed to  embody  their  wh<ne  contract  in  either 
instrument" 

"Parol  evidence,"  says  Mr.  Justice  Osbom  In 
McDiU  V.  Gunn.  43  Ind.  ZiS,  318,  "may  be  giv- 
en to  show  the  real  consideration  of  a  deed, 
and  that  tbe  purchaser  took  the  conveyance 
subject  to  incumbrances  and  agreed  to  discbarge 
them  in  addition  to  the  oonrnderation  stated  in 
the  deed." 

Notwithetanding  the  existence  of  the  role 
referred  to,  it  Is  believed  the  testimony  so 
exelnded  was  Immaterial,  for  the  reply  ad- 
mits the  assignment  of  the  note,  so  that  upon 
the  payment  thereof  the  incumbrance  upon 
the  land  conveyed  to  the  plaintiff  would  be 
discharged,  which  assignment  it  la  alleged 
was  accepted  by  the  plaintiff,  who  stipulated 
to  be  bound  by  tbe  agreement  entered  into 
by  Tillman  with  Shefler. 

[2]  The  pleadings  thus  admit  a  stipulation 
on  the  part  of  the  defendant  to  discharge  the 
lien  of  the  mortgage  upon  tract  No.  20,  and 
the  written  assignment  of  the  promissory 
note  evidences  the  manner  in  which  he  un- 
dertoiok  to  accomplish  this  result.  This  in- 
strument does  not  appear  ambiguous,  and, 
the  circumstances  under  whicb  it  was  made 
having  been  detailed,  the  writing,  as  between 
the  parties,  must  be  construed  as  containing 
all  the  terms  in  respect  thereto.  L.  O.  L.  S 
713;  Edgar  v.  Golden,  36  Or.  451,  48  Paa 
1118,  60  Pac.  2;  Tallmadge  v.  Hooper,  87 
Or.  511,  61  Pac  349,  1127;  Sutherlln  v. 
Blocaner.  SO  Or.  407,  83  Pac.  1S5.  No  error 
was  committed  in  excluding  the  testimony 
so  ofTered. 

It  is  Insisted  that  an  error  was  committed 
in  granting  the  Judgment  of  nonsuit  It  is 
admitted  that  the  lien  of  tbe  mortgage  as 
to  tract  No.  20  has  not  been  discharged,  that 
no  part  of  tbe  Eldriedge  note  has  been  used 
for  that  purpose,  and  that  no  payment  on 
account  thereof  has  been  made  to  tbe  plain- 
tiff, nor  has  there  been  any  written  reas- 
stgnment  of  the  negotiable  instrument  made 
the  plaintiff  to  the  defendant  The  tes- 
timony seems  to  create  a  doubt  even  as  to 
who  held  the  note  when  this  cause  was  tried. 
For  these  reasons,  no  error  was  committed 
In  granting  the  nonsuit 

There  is,  however,  connected  with  the  en- 
tire transaction  an  inference  of  nnftlr  deal- 
ing whereby  an  advantage  of  the  plaintiff 
seems  to  have  been  taken,  and  while  a  court 
cannot  assume  the  guardianship  of  respon- 
sible parties,  It  Is  believed  that  substantial 
Justice  will  be  promoted  by  modifying  the 


Jndgm^kt,  so  that  it  shall  be  without  pr«Ju< 
dice  as  to  the  plaintiff,  permitting  him,  If 
he  so  desire,  to  try  tbe  question  of  fraud,  un- 
der a  copiplaint  predicated  on  that  ground, 
with  respect  to  tbe  alleged  representations 
of  the  defendant  as  to  Eldriedge'a  solvency, 
and  to  compel  a  satisfaction  of  the  mort- 
gage or  a  payment  of  $900  and  interest  there- 
on. This  modification,  however,  will  not 
entitle  the  plaintiff  to  his  costs  or  disburse- 
ments in  this  coort 

BURNBTT,  RAMSinr,  and  UcNAaY,  JJ., 

concor. 


ORR  T.  ORB  et  ai 
(Supreme  Court  of  Or^on.    Dec  IS,  1814.) 

1.  DivoBcs  (I  165*)  —  Dscsn  —  VAOATiorr — 

Statutes. 

Where  a  motion  to  vacate  a  divorce  decree 
for  Irregularities  was  not  filed  within ,  a  year 
after  the  decree  was  rendered  and  there  was 
no  showing  but  that  all  of  the  grounds  alleg- 
ed were  hnown  to  the  state's  authorities  at  or 
before  the  time  they  occurred,  the  proceeding 
could  not  be  sustained  under  L.  O.  L.  g  103, 
authorizing  the  court  in  its  discretion  to  relieve 
a  party  from  a  judgment  order  or  other  pro- 
ceeding taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  iS  633-542,  546,  548;   Dec.  Dig.  {  165.*] 

2.  DivoBCK   (I   165*)  —  Decbbe  — Vagatioh. 

Where  an  application  to  vacate  a  divorce 
decree  was  made  oy  a  motion  without  pleadings 
or  summons,  It  could  not  be  sustained  as  an 
original  suit  under  L.  O.  L.  j)  390,  to  impeach 
the  decree  for  causes  specified  in  such  section. 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent.  Dig.  IS  533-542,  546.  548;  Dec  Dig.  J 
165.*] 

3.  DiVOHCB  (S  175*)  —  DbcEEB  —  iBaEdTJLAfflt- 
TIEB— COBBBCTION — BEMTDY—APPEAL. 

Where,  in  divorce  proceedings  the  court  had 
jurisdiction  of  tbe  parties  and  subject-matter, 
alleged  irregularities,  consisting  of  collusion  and 
In  the  taking  of  testimony  and  hearing  in  the 
absence  of  the  district  attorney,  could  only  be 
corrected  by  appeal  taken  wlUiin  six  months, 
as  provided  by  L.  O.  L.  IS  548,  S60. 

[Ed.  Note.:— For  other  cases,  see  Divorce,  Gent 
Dig.  t  562;  Deo.  Dig.  {  176.*] 

4.  APFBAt.  AND  EBBOB  ^  81*)— RiGHT  TO  AP- 
PEAL —  Obdieb  Affecting  a  Substantial 
Right. 

Where,  in  divorce  proceedings  the  state 
was  served  with  summons,  but  a  decree  was 
granted  and  the  time  to  appeal  lapsed  without 
appeal,  the  state  bad  thereafter  no  substantial 
or  Other  right  in  the  decree  or  Utigation,  and 
hence  a  subsequent  order  denying  a  motion  to 
vacate  the  decree  In  the  trial  court  for  alleged 
irregularities  was  not  a  final  order  affecting  a 
substantial  right,  made  in  a  proceeding  after 
judgment  or  decree  so  as  to  authorLM  an  appeal 
therefrom  under  L.  O.  D.  S  54& 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $8  612-041 ;  Dec.  Dig.  |  91.*] 

5.  Divorce  (8  177*)— Right  of  Apfbait-Mo- 

TiON  TO  Vacate— Deniai,. 

An  order  denying  a  motion  to  vacate  a  di- 
vorce decree,  filed  after  tbe  time  prescribed  by 
statute  for  such  motions,  and  in  effect  an  ap* 


•For  other  cases      sane  ttvlo  and  section  NtJHBZR  in  Deo.  Dig.  4  Am.  Dig.  Key-Na  Series  ft  lUp'r  Indexes 
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pUcmtion  to  ttw  trial  court  for  a  rehearingi  !• 
not  appealable. 

[Bd.  Kote.— For  otber  cases,  we  Divorce,  Cent. 
Dig.  I  663;  Dec.  Dig.  |  177*1 

In  Banc  ^peal  from  Clrdalt  Court, 
Clackamas  County;  J.  U.  Campbell,  Judge. 

AcUoD  by  Haimab  M.  Orr  against  Ons 
Orr.  From  au  order  denying- the  motion  ot 
the  district  attorney  to  vacate  a  divorce  de- 
cree, the  state  appeals.  On  motion  to  dis- 
miss. Granted. 

A  decree  of  divorce  having  been  rendered 
In  this  cause  In  the  circuit  court  for  Ciaclca- 
mas  county  on  June  10,  IBll,  the  district  at- 
torney for  that  county,  on  February  23,  1814, 
moved  that  court  to  vacate  the  decree  for 
three  reasons: 

"  (1)  Fraud  upon  tlie  court  in  the  procurement 
of  eaid  decree;  {2)  fraud  upon  the  state  of  Ore- 
gon and  the  district  attorney  of  the  Fifth  judi- 
cial district  of  the  state  of  Oregon;  (3)  because 
the  court  had  no  jurisdiction  ol  the  persons  or 
the  subject-matter  in  this  suit  to  warrant  the 
rendition  or  entry  of  this  decree." 

The  court  overruled  this  motion,  and  the 
state  has  appealed.  The  defendant  Orr  now 
moves  the  court  to  dismiss  the  appeal  be- 
cause the  transcript  was  not  filed  within 
the  time  limited  by  law  and  because  the  or- 
der challenged  is  not  appealable. 

Qilbert  L.  Hedges,  IMst  Atty.,  of  Oregon 
City,  and  ML  G.  Munly,  of  Portland,  for  the 
8t4te.  J.  A.  Strowbrldge  and  Mark  O'N^l, 
both  of  Portland,  for  plaintiff.  Bd.  Menden- 
ball,  Frank  Schlegel,  and  Malarkey,  Sea- 
brook  &  Dibble,  all  of  Portland,  for  respond- 
ent 

BUBNETT,  J.  (after  stating  the  facts  as 
above).  It  is  sufficient  to  consider  only  the 
second  ground  of  the  motion.  We  find  that 
in  respect  to  the  subject-matter  of  the  suit 
it  Is  alleged  in  the  complaint  "that  plaintiff 
is  now  and  has  been  for  more  than  one  year 
last  past  and  prior  to  the  filing  of  the  com- 
plaint herein,  a  resident  and  Inhabitant  of 
the  state  of  Oregon."  This  brings  It  within 
the  provisions  of  section  609,  L.  O.  L.,  stat- 
ing: 

"In  a  suit  for  the  dissolution  of  the  mar- 
riage contract,  the  plaintiff  therein  must  be  an 
inhabitant  of  the  state  at  the  commencement 
of  the  suit,  and  for  one  year  prior  thereto; 
which  residence  shall  he  sufficient  to  give  the 
court  jurisdiction,  witliout  regard  to  the  place 
where  the  marriage  was  BolemniEed.  or  the  cause 
of  suit  arose." 

Concerning  jurisdiction  of  the  parties,  we 
learn  from  the  record  that  ttie  defradant 
Orr  on  May  22,  1911,  Altered  his  appearance 
by  aiing  a  goieral  demurrer  to  the  complaint, 
wblch  demurrer  was  afterwards  overruled. 
It  Lb  said  in  section  1020,  L.  O.  L.: 

"In  any  suit  for  the  dissolution  of  the  mar- 
riaire  contract,  or  to  hnve  the  same  declared 
void,  the  state  is  to  be  deemed  a  party  defend- 
ant, and  the  party  plnintiff  in  such  suit  shall 
cause  the  summons  to  be  served  upon  the  dis- 
trict attorney  of  the  district  within  which  the 
snit  is  commenced  at  least  ten  days  before  the 
term  at  which  the  defendant  is  required  to  ap- 


pear and  answer.  It  shall  be  the  duty  of  such 
district  attorney,  so  far  as  may  be  necessary  to 
prevent  fraud  or  cwlusion  in  such  suit,  to  con- 
trol the  proceedings  on  the  part  of  the  defense, 
and  in  case  the  defendant  does  not  appear  there- 
in, or  defend  against  the  same  ia  good  faith,  to 
make  a  defense  therein  on  behalf  of  the  state. 
The  court  shall  not  hear  or  determine  any  suit 
for  a  divorce  until  service  has  been  made  upon 
the  district  attorney  as  hereinbefore  provided, 
unless  the  district  attorney  or  his  duly  appoint- 
ed deputy  waive  the  provisions  of  this  section  by 
appearing  tn  person  at  the  trial  of  said  cause  or 
by  written  acknowledgment  of  service  waiving 
tune  for  his  appearance  therein.   *   *   *  " 

This  is  the  amended  form  of  that  section 
embodied  In  chapter  86,  Laws  of  1911.  The 
state  being  a  party  defendant  by  operation 
of  law,  it  appears  in  the  record  that  the  dis- 
trict attorney  for  the  judicial  district  iu 
which  Clackamas  county  is  situated  accepted 
service  of  the  summons  and  complaint  in 
that  county  Bfay  19,  1911.  The  court,  there- 
fore, had  Jurisdiction  of  the  subject-matter 
of  all  the  parties  to  the  suit  Thus  equipped 
with  authority,  it  rendered  a  decree  on  June 
10,  1911,  as  disclosed  by  the  record,  granting 
a  divorce  to  the  plaintiff.  The  next  proceed- 
ing In  the  case  was  the  application  by  the 
state  on  February  28,  1914,  to  vacate  the  de- 
cree as  stated  alwve.  Numerous  affidavits 
were  filed  In  support  of  and  controverting 
this  motion,  and  there  seems  to  have  been 
an  additional  hearing  in  the  circuit  court. 
These  sworn  declarations  cover  a  wide  range 
of  statement  Reduced  to  their  lowest  terms, 
they  point  out  that  the  defendant  husband 
paid  the  attorney  who  appeared  for  the 
plaintiff,  that  he  himself  was  anxious  that 
his  wife  should  secure  a  divorce,  and  that 
she  fain  would  accomplish  the  same  result. 
The  affidavits  do  not,  In  any  sense,  challenge 
the  truth  of  the  allegations  of  the  complaint 
charging  the  defendant  with  cruel  and  la- 
human  treatment  of  the  plaintiff  and  infideli- 
ty to  his  marriage  vows.  Certain  irregulari- 
ties about  the  taking  of  testimony  are  Im- 
puted to  the  plaintiff,  and  it  Is  said  that  the 
district  attorney  was  not  present  at  the 
hearing  of  the  case  before  the  court.  The 
motion  to  set  aside  the  decree  is  not  accom- 
panied by  any  answer  on  the  part  of  the 
state. 

[1j  Not  having  been  filed  within  one  year 
after  the  rendition  of  the  decree,  and  there 
being  no  showing  but  that  all  these  Irregular- 
ities were  known  to  the  state  authorities  at 
or  before  the  time  they  occurred,  the  pro- 
ceeding cannot  be  classified  under  section 
103,  L.  O.  L.,  allowing  the  court,  In  its  dis- 
cretion, to  "relieve  a  party  from  a  Judgment, 
order,  or  other  proceeding  taken  against  htm 
through  his  mistake.  Inadvertence,  surprise, 
or  excusable  neglect." 

12]  Neither  can  It  be  set  down  as  an  origi- 
nal suit  under  section  390,  L.  O.  L.,  to  Im- 
peach the  decree  for  any  of  the  causes  there 
stated  because  there  are  no  pleadings  or 
summons  embodying  such  a  purpose.  Hie 
court  havlmg  had  jurisdiction  of  the  subject- 
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matter  and  of  the  parties,  as  already  stated, 
Ita  decree  at  best  was  not  voiA,  but  merely 
Toldable 

[1}  The  alleged  firnlts  nnderlylns  tbe 
eourfs  deeiM<m  and  mentioned  In  tbe  a£9da- 
Tits  WW  aU  SQch  88  coQld  bare  been  cor- 
rected on  appeal.  Under  sach  circumstances, 
section  048,  L.  O.  L.,  controls  tbe  situation, 
veaklng  thus: 

**A  jndxment  or  decree  may  be  reviewed  as 
pnecnbed  in  this  chapter,  and  not  otherwise. 
An  order  affecting  a  subBtantial  rifht,  and 
which  in  tfUct  determines  the  action  or  suit 
so  as  to  prevent  a  judgment  or  decree  therein, 
or  a  final  order  affecting  a  substantial  right, 
and  made  in  a  proceeding  after  judgment  or 
decree,  or  an  order  setting  aside  a  judgment  and 
gxantins  a  new  trial,  £or  the  purpose  of  bdng 
reviewed,  shall  be  deemed  a  judgment  w  de- 


It  is  tme  that  It  is  tbe  constant  practice 
of  courts  to  strike  from  their  records  judg- 
ments and  decrees  wMch  are  void  upon  their 
face,  but  where  they  are  merely  erroneous 
or  irregular,  as  appears  In  this  case,  our  stat- 
ute, aside  from  motions  for  new  trial,  makes 
tbe  remedy  by  appeal  exclusive  as  a  method 
of  attack  In  the  same  proceeding,  for  It  says 
they  shall  be  "reviewed  as  prescribed  In  this 
diapter,  and  not  otherwise." 

Among  other  requirements  as  they  stood  at 
tbe  time  of  the  rendition  of  this  decree  the 
chapter  on  appeals  prescribes  that  resort  to 
the  Supreme  Court  shall  be  taken  by  serving 
a  notice  of  appeal  within  six  months  from 
the  entry  of  the  decree.  Section  6S0,  L.  O.  L. 
Neither  party  to  the  suit  can  evade  the  pro- 
visions of  this  statute,  but  that  is  what  it 
would  amount  to  If,  at  any  later  time  he 
chose,  a  party  could  call  upon  a  court  to  re- 
view Its  own  decrees  as  upon  appeal  and 
then  carry  bis  plaint  to  this  court  U  the  de- 
deion  is  adverse. 

[4]  It  is  contended  In  the  brief  for  the 
state  tliat  the  order  of  the  circuit  court  re- 
fusing a  vacation  of  its  former  decree  Is, 
within  tbe  meaning  of  section  548,  L.  O.  L., 
"a  final  order  affecting  h  substantial  right, 
and  made  In  a  proceeding  after  Judgment  or 
decree,"  or  In  other  words,  such  an  action 
of  the  court  as  Is  there  set  down  as  a  con- 
ventional decree  for  the  purposes  of  appeal. 
By  the  failure  to  file  an  answer  after  having 
been  served  with  summons,  and  allowing  the 
time  for  appeal  to  elapse,  tbe  state  bad  no 
substantial  or  other  right  In  the  decree  or  in 
the  litigation  In  question.  Whatever  they 
had  been  or  might  have  been,  they  all  lapsed 
when  tbe  time  for  appeal  expired  so  far  as 
concerns  movement  In  the  same  case  against 
a  decree  fair  upon  the  face  of  the  record. 
Hence  It  had  no  right  which  could  be  af- 
fected so  as  to  bring  the  order  In  question 
within  tbe  description  of  an  appealable  order 
defined  in  section  548. 

[6]  In  real  effect  the  motion  of  the  state 
was  an  application  to  set  aside  the  decree 
and  to  grant  a  rehearing.  We  do  not  decide 
whether  such  a  motion  Is  permissible  In 


equity  snltB.  It  cannot,  however,  avail  the 
state,  for  It  was  not  filed  within  tbe  time  pre- 
scribed by  the  statute  for  sucb  motions,  and, 
moreover,  a  denial  of  applications  of  the 
kind  often  has  been  held  not  subject  to  ap- 
peaL  Macartaey  v.  Shlpherd,  60  Or.  133, 117 
Pac.  814,  Ann.  Cas.  1913D,  1267.  It  Is  not 
necessary  to  consider  whether  the  transcript 
was  filed  In  time  or  not ;  but  for  the  reasons 
stated,  the  order  not  being  appealable,  the 
appeal  is  dismissed. 


STATE  T.  DONAHira 
(Sopreme  Coort  of  Oregon.  Dec.  16.  1914.) 

1.  Lakckrt  (S  8*)  —  Natubs  or  Offense  — 
Tbespass  on  Lard  —  Cuttino  Tiubeb  — 
Statutes— GONSTBUonoN . 

L.  O.  L.  I  1984,  'provides  that  If  any  per- 
son shall  wiiliullT  cut  down,  destroy,  or  in* 
jure  any  standing  or  growing  tree  on  the  land  of 
another,  or  shall  williully  take  or  remove  from 
any  sucb  lands  any  timber  or  wood  previously 
cut  or  severed  from  the  same,  he  ahail  on  con* 
victioQ  he  Dunished,  etc,  and  section  1947  pro- 
vides that  if  any  i>erson  shall  steal  any  goods  or 
chattels,  the  property  of  another,  be  stiaU  be 
deemed  guilty  of  larceny.  Held,  that  the  two 
offenses  are  distinct,  apd  that  the  evidence 
which  would  support  a  conviction  for  violation 
of  one  section  would  not  necessarily  show  that 
the  party  was  guilty  of  tha  other,  tbe  willful 
cutting  of  timber  on  the  land  of  another  or  its 
willful  removal  being  taken  out  of  the  general 
class  of  larceny  and  made  in  sobstanoe  an  In- 
depaident  offense;  but  the  felling  of  timber  and 
its  Bubaequent  asportation,  whether  on  the  land 
of  another  or  elsewhere,  if  eccompanied  by  a 
larcenous  Intent  and  not  alone  willful,  is  still 
larceny  notwithstanding  the  trespass  section. 

lEd.  Note.— For  other  cases,  see  Larceny, 
CenL  Dig.  Si  3-10;  Dec.  Dig.  %  3.*1 

2.  IKDICTUENT  AND  IHFOBHATIOH    (S  12d*)— 

Katubb  of  Ohabob— PABTXOimAB  Statutb 

— DUPLlCITTr. 

In  a  prosecution  for  a  statutory  offense,  it 
Is  no  defense  to  an  Indictment  under  one  stat- 
ute that  defendant  may  also  be  punished  under 
another. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Gent.  Dig.  Ss  884-^00;  Dec. 
Dig.  S  125.»] 

a.  Cbiminal  Law  (J  261*)— Tbiai^Bequi- 

SITES— ABBAIONMENT. 

It  is  essential  to  a  conviction  of  a  felony 
that  defendant  be  arraigned  and  that  he  plead 
or  refose  to  plead. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  612,  613;  Dec.  Dig.  S  261.*] 

4.  Cbiuinal  Law  (t  994*}— Jddouent— Reo< 
OBD  Bntbies  —  ARBAiomaeirr  —  Cobbec- 

TION  NUIfO  PBO  TDNO. 

Where  accused  was  actually  arraigned  and 
pleaded  not  guilty,  but  by  misprision  of  the  clerk 
the  record  failed  to  show  the  same,  the  court  at 
a  subsequent  term  was  authorized  to  correct  the 
record  so  as  to  show  the  fact  by  a  nunc  pro  tunc 
order  based  on  affidavits  of  persons  who  were 

E resent  and  saw  defendant  arraigned  and  heard 
im  plead  not  guilty,  offered  to  refresh  the 
court^  recollection. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law.  Gent.  Dig.  IS  2S32-2&35;  Dee.  Dig.  | 
994.*] 

5.  Labcbnt  (1  5*)— Pbopbbtt  Ahmexkd  to 
FaEEUOLD — '^Chattel." 

By  the  act  of  severing  property  annexed  to 
the  freehold,  the  wrongdoer  c<niverts  tbe  prop- 
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«rt7  into  a  chattel,  and  If  he  then  removes  the 
severed  property  with  a  felonious  intent  he  la 
aruilty  of  larceny  whatever  dispatch  may  have 
been  employed  in  such  removal. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig,  SB  11-17;  Dec  Dig.  §  5.» 

For  other  definitions,  see  Worda  and  Phrases, 
First  and  Second  Seriea,  Chattel.] 

0.  Cbhukai.  Law  (1  824*)— l^tuir-lHSTBua- 

TIONS— RbASONABLX  DOUBT. 

Under  L.  O.  L.  S  139,  providing  that  the 
court  shall  charge  the  jury  concerning  a!!  mat- 
ters of  law  which  it  thinks  necessary  for  the  ju- 
ry's information  in  giving  a  verdict,  the  court 
could  not  be  put  In  error  for  omitting  to  charge 
on  the  presumption  of  Innocence,  in  the  absence 
of  a  request  to  do  so. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Lew,  Cent.  Dig.  H  1806-2004;  Dec.  Dig.  S 
824.*] 

Department  2.  Appeal  from  Circuit  Court, 
WashiDgton  County;  J.  U.  Campbell,  Judge. 

J.  M.  Donabue  was  convicted  of  theft  of 
certain  sawlogs,  and  he.  appeals.  Afi9rmed. 

E.  B.  Dofor,  of  Portland  (W.  P.  Myers,  of 
Prlneville,  on  the  brief),  for  appellant. 
B.  B.  Tcmgae,  Dist  Attr.»  of  HiU^ofO 
(Thomas  B.  Tongae,  Jr.,  ot  HillflboiD,  aa 
the  brleO,  for  the  State. 

McNABT,  J.  On  the  3^  day  ot  Septem* 
ber,  1913,  the  grand  iuvy  ot  Wasbtngtoa 
covaty  accused  defendant  of  the  theft  of 
600,000  feet  of  sawlogB.  'Hie  Gorging  part  of 
the  indictment  follows: 

"That  the  defendant,  J.  M.  Donahue,  upon  the 
Ist  dayof  May,  A.  D.,  1913,  in  the  said  coun- 
ty of  Washington,  state  of  Oregon,  then  and 
there  being,  did  then  and  there  wilifully  and  un- 
lawfully and  feloniously  take,  steal  and  carry 
away  S00,000  feet  of  sawlogv  ot  the  value  of 
seven  hundred  and  fifty  dollars  ($7S0.00),  the 
personal  property  of  Elizabeth  Freeman." 

Conviction  followed  on  the  24th  day  of 
April,  1914.  On  May  2,  1914,  counsel  for  de- 
fendant moved  for  an  arrest  of  Judgment  up- 
on the  assumption  that  the  indictment  did 
not  state  facts  sufficient  to  constitute  an  of- 
fense and  that  the  evidence  failed  to  estab- 
lish the  commission  of  a  crime.  Contem- 
poraneously, the  circuit  court  disallowed  the 
motion  and  pronounced  Judgment  that  de- 
fendant should  be  confined  in  the  peniten- 
tiary from  one  to  ten  years  and  that  defend- 
ant be  paroled  on  condition  that  he  pay  for 
the  timber  by  him  actually  felled  and  re- 
moved. On  the  20th  day  of  July  following, 
defendant,  Oirongh  bis  counsel,  filed  a  mo- 
tion to  vacate  the  Judgment  of  conTlctlon 
for  the  reason  that  the  "record  failed  to 
show  that  the  defendant  had  ever  been  ar- 
raigned or  entered  his  plea."  Tbla  motion, 
too,  was  overruled  on  July  30th.  The  same 
day  the  district  attorney  moved  the  court 
for  an  order  nunc  pro  tunc  of  the  arraign- 
ment-and  plea  of  defendant  as  of  April  the 
24th.  At  a  time  coexistent  with  the  applica- 
tion of  the  district  attorney,  and  in  the  ab- 
sence of  defendant,  the  court  made  the  order 
upon  the  statement  embodied  In  three  sepa- 


BOFOBTIiB  (Or. 

rate  affidavits  that  the  defendant  was  duly 
arraigned,  and  altered  a  plea  of  not  guilty. 

[1]  The  first  assignmoit  of  error  chaHengas 
the  sufficiency  of  the  Indictment  by  aasertinx 
that  it  is  so  Indefinite  that  it  is  In^obslbla  to 
tell  whether  the  language  employed  brings 
the  crime  within  the  law  of  larceny  u  fixed 
section  1947,  U  O.  U,  or  the  law  of  tres- 
pass on  lands  of  another  as  defined  by  aecs- 
tlon  1884,  L.  O.  L.: 

"If  anf  person  shall  willfully  cut  down,  de- 
stroy or  injure  any  standing  or  growing  tree  up- 
on the  lands  of  another,  or  shall  wUlfuily  take 
or  remove  from  any  such  lands  any  tlmba-  or 
wood  previously  cut  or  severed  from  the  same, 
or  shall  willfully  dig,  take,  quarry,  or  remove 
from  any  such  lands  any  mineral,  earth,  or 
stone,  such  person,  upon  conviction  thereof 
shall  be  panished  by  Imprisonment  in  the  connty 
jail  not  less  than  one  month  nor  more  than  one 
year,  or  by  fine  not  leas  than  950.00  nor  more 
than  $l,O0Om" 

The  learned  district  attorney  proceeded 
upon  ttie  hypothecs  that  the  felling  of  tim- 
ber upon  the  land  of  another,  cutting  the 
timber  into  sawlogs,  and  removing  the  logs 
BO  felled  and  sawed,  constituted  larceny  aa 
defined  by  section  1047,  L.  O.  L.: 

"If  any  person  shall  steal  any  goods  or  diat- 
tels,  or  any  government  note,  bank  note,  prom- 
issory note,  bill  of  exchange,  bond,  or  other  thins 
in  action,  or  any  book  of  accounts  or  <nder  or 
oertiflcate  concerning  money  due  or  to  beccHue 
due  or  goods  to  be  delivered,  or  any  deed  or 
writing  containing  a  conveyance  of  land  or  any 
interest  therein,  or  any  bill  of  sale  or  writing 
containing  a  conveyance  of  goods  or  chattda, 
or  any  interest  therein,  or  any  valuable  contract 
In  force,  or  any  receipt,  release,  or  defeasance, 
or  any  writ,  process,  or  public  record,  or  any 
railroad,  railway,  steamboat,  or  steamship  pas- 
senger ticket  or  other  evidence  of  the  right  of  a 
passenger  to  transportation,  which  is  the  prop- 
erty of  another,  such  person  shall  be  deemed 
guilty  of  larceny,  and  upon  conviction  thereof,  if 
the  property  stolen  shall  exceed  in  valne  $35.00, 
shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  one  nor  more  than  ten 
years ;  out  if  the  property  stolen  shall  not  exceed 
the  value  of  $35.00,  such  person,  upon  convic- 
tion thereof,  shall  be  punished  by  imprisonment 
in  the  county  jail  not  less  than  one  month  nor 
more  than  one  yeari  or  by  fine  not  less  than 
$25.00  nor  more  than  $100.00." 

Defendant's  counsel  ably  urges  that,  if  any 
offense  was  committed  by  defendant.  It  was 
not  larceny,  but  the  crime  of  trespass.  The 
testibtnony  disclosed  by  the  bill  of  exceptions 
Justifies  the  statment  that  defendant,  prior 
to  the  time  of  Oie  commission  of  the  acts 
charged  in  the  indictment,  was  operating  a 
sawmill  on  lands  owned  by  E.  W.  Haines  ad- 
Joining  the  prc>perty  of  Elizabeth  Freeman; 
that,  after  exbausUng  the  merchantable  tim- 
ber upon  the  Haines*  tract,  defendant  con- 
ducted some  negotiations  through  Mr.  Haines 
for  the  purchase  ot  the  timber  owned 
Elizabeth  Freeman.  While  there  Is  some  con- 
flict in  the  testimony  concerning  when  the 
n^tlations  were  had  and  how  far  Oiey  pro- 
ceeded, yet,  by  its  verdict,  the  Jury  deter- 
mined, as  a  matter  of  fact,  that  defendant 
had  no  legal  right  to  go  npon  the  Freeman 
land  and  remove  the  timber  therefrom.  Well 
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we  might  add  Uwt  competent  tertlioony  was 

brought  to  the  conslderatton  of  tJu  Jury 
which  would  legally  sustain  either  a  verdltA 
odC  exculpation  or  of  conviction. 

[2]  The  auestlon  first  presented  concenu 
the  applicability  of  the  statute  to  the  facts 
charged.  The  contention  of  defendant  Is 
that  the  Indictment  should  have  been  found 
under  the  trespass  section  of  the  statute 
and  not  under  the  larceny  section.  The  for- 
mer section  does  not  undertake  to  punish 
a  person  who  asports  timber  from  places  oth- 
er than  upon  the  lands  where  the  timber  is 
growing  or  Is  felled.  In  dissimilar  situa- 
tions resort  must  be  had  to  the  section  de- 
nouncing larceny.  Moreover,  under  section 
1984  defining  trespass  on  lands  of  another 
the  act  which  It  undertakes  to  forbid  is 
done  willfully,  which  the  statute  at  section 
2393,  li.  O.  L.,  says  embraces  "simply  a  pur- 
j)0Be  or  willingness  to  commit  the  act  *  •  * 
and  does  not  require  any  intent  to  violate 
law,  to  injure  another  or  to  acquire  any  ad- 
vantage"; whereas,  in  the  section  deflning 
larceny,  an  intent  by  which  the  offense  is 
committed  Is  an  essential  element  Tbere- 
fore,  In  our  opinion,  the  crime  of  larceny 
and  the  crime  of  trespass  on  the  land  of  an- 
other ar«  entirely  separate  and  distinct  of- 
fenses, and  the  evidence  which  would  support 
a  conviction  for  a  violation  of  one  section 
would  not  nec^arlly  show  the  party  accused 
as  guilty  of  the  other.  It  may  be  said  that 
this  esse  falls  within  the  provlskxis  of  said 
secticm  1984  because  it  refers  particularly  to 
the  catting  or  removing  of  timber  on  the 
land  of  another^  and  for  that  reason  it  ex- 
cludes all  other  punishments  for  that  oflFense. 
That  Idea  would  be  indisputable  If  the  com- 
mission of  the  acts  about  which  c(HnpIalnt 
is  made  were  Identical  in  measure  with  the 
statute  making  the  transaction  ponisbable. 
Tlien  the  special  statute  would  inevitably 
operate  to  limit  the  effect  and  force  of  a 
general  act  comprehending  the  unlawful 
trawaction.  The  wUlfnl  cutting  of  timber 
up<Hi  the  land  of  another  or  Its  willful  re- 
moval la  taken  out  of  the  general  (dass  of 
larceny  and  made  in  substance  an  Independ- 
«it  offense,  but  the  foiling  of  timber  and  its 
snbsequent  asportation,  whether  upon  the 
land  of  another  or  elsewhne,  If  accompanied 
by  a  larcenooB  intent  and  not  alone  willfully, 
is  still  within  tile  pale  of  the  statute  deflning 
larceny.  Besting  within  the  province  of  the 
Jury  was  the  dedslon  ot  this  auestton.  There 
was  some  testimony  given  to  the  Jury  from 
which  a  criminal  intent  was  Inferable,  and 
for  that  account  the  section  of  the  Btatnto  de- 
fining larceny  was  property  used  as  tlie  tepe 
by  which  to  measure  the  presence  or  absence 
of  that  intent  The  trial  court  did  not,  we 
eoDcIude,  err  In  holding  that  the  defendant 
was  prosecuted  under  an  appropriate  pro- 
vision of  the  statute.  Woods  v.  People,  222 
HI.  29S,  78  N.  E.  607,  7  li.  B.  A.  (N.  3.)  620, 
113  Am.  St  Reit  415.  6  Ann.  Cas.  736.  Be* 


sides.  It  is  no  d^nse  to  an  indictment  Jut- 
Hex  one  statute  that  a  defendaiU  might  also 
be  punished  under  another.  In  re  Converse, 
137  n.  S.  624,  11  Sup.  Ct  191,  34  L.  Ed.  796; 
State  V.  Glenn  Lumber  Co.,  83  Kan.  SW,  111 
Fac.  484;  State  v.  Gallamore,  83  Kan.  412, 
111  Pac.  472;  State  v.  Leonard.  66  Wash.  83, 
105  Pac.  163.  21  Ann.  Oas.  69;  Bishop's  New 
Criminal  Procedure,  voL  2,  S  612. 

[8]  Defendant's  second  grievance  finds  ite 
root  In  the  trial  court's  action  in  ordering  a 
nunc  pro  tunc  entry  of  the  arraignment  and 
plea  of  defendant  upon  extraneous  evidence 
supplied  by  three  affldavite  wher^  eadi  af- 
fiant affirms  that  he  was  present  In  the  court- 
room at  the  time  ttie  chai^  against  defend- 
ant was  called  for  trial  and  saw  him  arraign- 
ed and  heard  him  enter  a  plea  of  "not  guilty" 
to  the  indictment  The  record  discloses  that 
defendant  made  no  objection  to  the  Irregular- 
ity complained  of  until  after  verdict,  nor 
that  he  was  in  any  manner  prejudiced  there- 
by. Irrespective  of  the  doctrine  in  other 
jurisdictions,  this  court  has  announced  the 
rule  that  those  steps  which  the  law  prescrib- 
ed cannot  be  dispensed  with  and  that  it  is 
essential  to  a  conviction  of  a  felony  that  de- 
fendant be  arraigned  and  that  he  plead  or  re- 
fuse to  plead.  State  v.  Walton,  60  Or.  142, 
91  Pac  490,  IB  L.  B.  A.  (N.  S.)  811;  State 
V.  Walton,  61  Or.  574,  91  Pac  495. 

14]  Consequently,  we  must  consider  the 
value  of  the  nunc  pro  tunc  entry.  Section 
2807,  L.  O.  L.,  provides  that  the  terms  of  the 
circuit  court  in  Washington  county  shall  l>e 
held  on  the  third  Monday  In  March,  the  third 
Monday  in  July,  and  the  fourth  Monday  in 
November  of  each  year.  Therefore  It  will 
be  observed  that  the  application  for  the  or- 
der and  ite  allowance  was  made  at  a  term 
subsequent  to  the  one  at  which  the  defend- 
ant was  tried  and  convicted.  There  Is  much 
authority  In  support  of  the  mle  that  a  judg- 
ment can  be  amended  or  corrected  at  a  sub- 
sequent term  only  when  there  Is  sufficient 
record  evidence,  or  evidence  quasi  record  to 
sustain  the  amendment  and  that  evidence 
dehors  the  record  ca-nnot  be  received  for  this 
purpose.  23  Cyc  879.  Yet,  as  stated  by 
Mr.  Justice  H.  J.  Bean  in  Orover  v.  Haw- 
thorne. 62  Or.  65, 121  Pac  806: 

"There  are  many  cases  which  hold  that  an  en- 
try nunc  pro  tunc  may  be  ordered  on  any  evi- 
dence that  is  sufficient  and  sstiafRctorj,  wbetlier 
It  be  parol  or  otherwise." 

It  la  a  part  of  the  ordinary  duty  ol  the 
deife  of  the  circuit  court  to  note  in  the  rec- 
ord ot  a  trial  the  essential  proceedings,  and, 
if  he  fails  through  inadvertenoe  or  negli- 
gence to  make  a  memorial  of  that  which  ac< 
tually  octmis,  we  think,  on  principle,  it  Is 
competent  for  a  court  ot  record  under  ite 
goieral  inherent  authority  to  correct  the 
mistake  and  supply  the  defect  of  Ite  record- 
ing officer  80  as  to  have  the  record  ccsiform 
to  the  actual  facte  and  truth  of  the  case. 
This  Diay  be  done  at  any  time;  equally  as 
well  after  aa  during  the  term.  While  great 
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cantlon  should  be  exercised  by  the  trial  coiart 
If  his  action  Is  merely  based  on  memory,  yet 
that  alone  would  not  deprive  him  of  juris- 
diction to  make  the  order,  and,  likewise,  the 
court  may  make  such  amendment  upon  any 
competent  legal  evidence,  though  foreign  to 
the  record.  In  this  case,  the  circuit  court 
brought  to  the  assistance  of  his  memory  the 
affidavits  of  three  responsible  persons  who 
bore  witness  that  they  were  present  during 
the  progress  of  the  trial  of  defendant  and 
saw  him  arraigned  and  heard  him  plead  not 
guilty  to  the  indictment.  We  believe  the 
doctrine  best  suited  to  the  proper  adminis- 
tration of  Justice  Is  that  if  the  court  has 
performed  Its  whole  duty  correctly,  but  the 
recording  officer  has  erred  in  making  up 
a  proper  or  full  record,  the  court  may,  In  Its 
discretion,  cause  the  record  at  any  time  to  be 
amended  or  corrected  so  as  to  have  It  de- 
clare the  whole  truth.  23  Cyc.  864;  Doane 
V.  Glenn,  1  Colo.  454;  Burson  v.  Blair,  12 
Ind.  371 ;  Arrlngton  v.  Conrey  et  aL,  17 
Ark.  100;  Stockdale  v.  Johnson,  14  Iowa, 
179;  Gllman  v.  Ubbey,  4  Cliff.  447,  Fed. 
Cas.  No.  5443.  Many  other  authorities  might 
be  dted  showing  that  amendments  of  the 
character  presented  by  this  case  are  mat- 
ters of  discretion,  bat  we  deem  it  unneces- 
sary. 

L6]  Counsd  for  defendant  pleads  error  up- 
on the  part  of  the  court  In  charging  the  ju- 
ry that: 

"Now,  It  is  also  necessary  for  me  to  define  to 
yoa  what  the  meaning  of  the  words  'goods  and 
chattels*  is.  Chattels  in  the  ordinary  sense  of 
the  word  is  any  property  that  Is  movable ;  not 
80  connected  with  the  ground  as  to  become  a 
part  of  the  ground  or  the  realty.  A  growing 
tree  Is  real  estate  and  1|  not  a  <AatteI,  but  the 
minnte  a  growing  tree  becomes  disconnected  with 
the  ground,  is  thrown  down,  then  it  becomes  a 
chattel.  And  while  the  owner  of  the  property 
as  long  as  the  tree  was  growing  only  owned  real 
estate.  If  without  severing  her  ownership  of  the 
real  estate  the  tree  is  cut  down  witbont  her  con- 
sent, or  with  her  consent,  it  then  becomes  a 
chattel,  and  capable  of  asportation,  and  Ulc  per- 
son who  converts  real  property  into  personal 
property  and  then  carries  it  away,  if  be  does  it 
unlawfally  and  wrongfully  would  be  guilty  of 
larceny.  A  tree,  when  it  is  cut  from  the  stump, 
cut  Into  these  logs,  becomes  a  chattd,  and  the 
party  who  would  steal  that,  carry  It  away  se- 
cretly without  the  knowledge  or  consent  «  the 
owner,  would  be  guilty  of  larceny  under  tiie  stat- 
utes of  this  state." 

As  Bn  abstract  propositton  of  law,  we  be* 
lieve  the  court  advised  the  Jury  correctly. 
Accepted  by  all  the  anthorities  Ib  the  con- 
c^  that  larceny  is  predlcabto  of  goods  per- 
sonal and  not  ot  chattels  real;  that  la,  of 
sacb  as  are  annexed  to  the  fretehold.  Best- 
ing in  the  mind  of  onr  legal  ancestors  was 
the  notltm  that  a  period  <tf  time  varying  in 
extent  must  Intervene  between  the  eeveranoe 
of  the  thing  from  the  soil  and  Its  asporta- 
tion ;  In  fact,  the  application  of  the  doctrine 
at  times  Is  so  subtle  as  to  require  much  men- 
tal gymnastics.  The  simpler,  more  modem, 
and  better  doctrine,  we  think,  is  found  in 


those  cases  whldi  hold  tiiat  the  aet  of  sev- 
erance the  wrongdoer  converts  the  property 
into  a  chattel,  and  If  he  then  removes  the  sev- 
ered property  with  a  felonious  Intent  he  Is 
guilty  of  larceny,  whatever  dlspat<^  may  bave 
been  employed  by  the  thief  In  the  removaL 
Bishop  on  Criminal  Law  (7th  Ed.)  |  665; 
State  V.  Parker,  84  Ark.  168,  36  Am.  Rep.  R ; 
Harberger  v.  State,  4  Tex.  App.  28,  30  Am. 
Rep.  167;  Wharton's  Criminal  Law,  vol  1 
(11th  Ed.)  pp.  13, 14;  Bell  v.  State,  4  Bait 
(Tenn.)  426;  State  v.  Moore.  88  N.  a  160, 
68  Am.  Dea  401. 

[•]  The  next  ass^ment  of  error  is  found- 
ed upon  the  court's  failure  to  Instruct  the 
Jury  that  in  criminal  cases  the  law  presomes 
the  d^ndant  to  be  innocent  of  the  crime 
charged,  and  that  this  presumption  follows 
him  throoghont  the  trial  and  until  the  ]a- 
ry  are  convinced  beyond  a  reasonable  doubt 
of  Oie  guilt  of  the  defendant  No  request 
was  made  by  defendant  for  such  InstructloD, 
and  for  that  reason  this  court,  many  ymn 
ago,  established  and  has  since  followed  the 
rale  that  no  error  is  assignable.  The  duty 
of  the  trial  jndge  In  thia  respect  Is  set  forth 
at  section  139,  L.  O.^  L.: 

"Id  charging  the  Jniv,  the  conrt  shall  Bttts 
to  them  all  matters  of  law  whidi  it  thinks  nee- 
eosary  for  their  information  In  giving  their  ve^ 
diet,  but  it  shall  not  present  the  facts  of  the 
case,  but  shall  inform  the  jury  that  they  aie 
the  exclusive  judges  of  all  questions  of  fact" 

In  fairness  to  the  trial  judge  defendant 
should,  If  he  la  not  satisfied  with  the  chai^ 
as  delivered  by  the  court,  submit  sudi  ia- 
structions  as  he  may  desire  with  a  reqnest 
that  they  be  given.  OmittlDg  to  do  this,  It 
Is  not  reversible  error  for  the  trial  court  to 
fall  to  give  particular  Instmcttona.  Page 
V.  FInley,  8  Or.  45;  Kearney  v.  Snodgrasa, 
12  Or.  811,  T  Pac  309;  State  v.  Foot  loa, 
24  Or.  61,  32  Pac.  1031,  83  Pac  637;  State 
V.  Brown,  28  Or.  148.  41  Pac.  1042;  State 
V.  Magers,  36  Or.  61,  68  Pac.  892;  Smltscm 
V.  Southern  Pac.  Co.,  37  Or.  89,  60  Pac.  907; 
Baker  County  v.  Huntington,  48  Or.  600,  87 
Pac.  1036,  89  Pac.  144. 

So  believing  that  no  error  was  cwnmitted 
in  the  trial  ttf  the  caas^  tba  Judgment  Is 
affirmed. 

McBBIDB,  a  J.,  and  EAKIN  and  BEAM, 
JJ.,  concur. 


BAKER  et  at  v.  UGLOW  et  aL 
(Supreme  Court  of  Oregon.    Dec.  16,  191iJ 

Tauars  ({  44*)— Bvxdbhos  to  EbtabluB' 

Pasol  Aobeeuent. 

Evidence  of  the  conveyance  of  land  to  tei- 
tator  by  his  wife  having  hoen  on  any  parol 
agreement  that  he  should  will  it  to  plabitiffs 
held  not  sufficiently  specific  and  definite  to  «•- 
tablish  a  trust,  even  if  there  was  anything  to 
take  it  out  of  the  statute  of  frauds. 

fEd.  Note.— For  other  cases,  sfe  Trusts,  Cent 
Dig.  li  66-68;  Dec;  Dig.  |  44.«1 


•roretbsr  cassssssssmstoploandaMUonNIJlIBBRlBDeo.  DlitftAat.  IMg.  Key-No.  Sarlei  *  Rsp'rladuw 

Digitized  by  Google 


Or.) 


BAKER  ▼.  naiiOV 


70» 


Departmrat  No.  S.  Appeia  from  Clrcait 
Goort,  Polfc  Coantar;  Webstw  Holmes,  Judge. 

Bait  b7  Usiy  B.  Baker  and  Sarab  Agnes 
Stoat  against  Jolm  <X  XTglow  and  others.  De* 
cree  for  defendants,  and  plalntllfli  appeaL 
Affirmed. 

Geoi^  G.  Bingham,  of  Salem,  for  appel- 
lants. Oscar  Hayter,  of  Dallas,  and  W.  T. 
Vinton,  of  McMlnnvUle  (McCain,  Vinton  &. 
Burdett,  of  McHlnnTlIle,  mi  the  brief),  for  re- 
sptMidents. 

BAKIN,  J.  John  8.  Martin  died  testate  in 
Polk  Goonlj,  Or.,  on  the  20tb  day  of  April. 
1912.  His  wife,  Uarla  A.  Martin,  died  the 
19tta  of  Vebroary,  1907.  In  their  lifetime 
the7  each  had  onuiderable  property,  and  lett 
snirlTlng  them  two  children,  Sarah  Agnes 
Stoat  and  Mary  E.  Baker,  and  certain  grand- 
children. Faye  Utfow  and  Viola  Volhelm, 
daughters  <tf  their  son,  Andrew  N.  Martin, 
deceased,  and  Henry  Lee  Fletcher,  8<m  of 
Edith  EL  Fletcher,  a  daughter,  and  cUMren 
of  their  danghter,  Snsan  B.  De  lAShmatt, 
namely,  B.  De  Lashmutt,  John  O.  De  Lash- 
matt.  Edith  F.  De  Lashmutt,  Victor  0.  De 
Lasbmott,  Mildred  Z.  De  I^asbmutt.  Bay  L. 
De  Lashmutt,  and  A.  De  Lashmntt  John 
S.  Martin  made  his  last  wUl  on  January 
21,  1911.  as  follows: 

"I,  JohD  S.  Martin,  of  Dallas,  Polk  county, 
state  of  Oreron,  formerly  a  resideot  of  Mc- 
MinnTille,  Yamhill  county,  state  of  Oregon,  of 
the  age  of  80  years,  do  hereby  make,  pobUsb  and 
declare  this  nv  hut  will  and  testament.  In  man- 
ner and  form  Cc^wing: 

"Article  I.  I  will  and  direct  that  my  just 
debts,  if  any,  and  my  funeral  expenses,  includ- 
ing the  cost  of  the  erection  or  completion  of  a 
suitable  monument  at  my  grave,  and  the  ex- 
pense of  administering  my  utate,  shall  be  paid 
out  of  the  personal  property  which  I  may  own 
at  my  death,  or  If  the  same  be  not  snfBcient, 
tben  out  of  the  rents,  issues,  or  profits  or  the 
proceeds  of  sale,  of  my  real  property. 

"Art  II.  I  bequeath  to  my  wife,  Catherine 
B.  Martin,  all  articles  of  persoaal,  domestic,  or 
household  use  or  ornament,  including  my  fur- 
niture, books,  pictures,  musical  Instramenta, 
provisions,  consumable  stores,  and  all  household 
effects  winch  at  the  time  of  my  death  shall  be 
in,  abouL  or  belonging  to  the  house  in  which  1 
may  reside  at  my  decease. 

"Art.  III.  I  devise  my  real  property  in  the 
city  of  Dallas,  in  Polk  county,  state  of  Or^n. 
including  my  dwelling  house  where  I  now  Uveu 
the  garden,  end  the  lands  appurtenant  and  used 
by  me  in  connection  therewith,  situated  at  the 
east  end  of  Court  street  and  being  all  of  the 
real  estate  owned  by  me  in  the  said  city  of  Dal- 
las, to  the  use  of  my  said  wife,  during  her  life ; 
and  frwn  and  after  her  decease,  I  devise  the 
■aid  premises  to  my  daughters  Susan  Ellen  De 
Leshmutt  and  Mary  E.  Baker,  my  grandson 
Henry  Lee  Fletcher,  and  my  granddaughters 
Faye  Uglow  and  Viola  Volheim,  tbeir  heirs  and 
ft— ig"'!',  forever,  as  tenants  in  coomion,  in  the 
shares  and  proportirais  following:  To  said  So- 
san  Ellen  De  X<ashmntt,  Mary  B.  Baker  and 
Henry  Lee  Fletcher  each  an  undivided  one- 
fourth  (^)  part  or  portion  thereof,  and  to  said 
iWe  Ugum  and  Viola  Volheim  each  an  undi- 
vided one-eighth  (%)  part  or  portion  thereof. 
I  direct  that  my  said  wife  shall,  during  her 
life,  at  her  own  expense,  pay  and  dischai^e  all 
taxes  and  assessments  which  may  be  assessed 
or  levied  upon  or  against  the  said  premises. 


when  and  as  soon  as  the  same  become  due  and 
payable,  and  before  the  same  become  delinquent 

"Art  IV.  It  is  my  especial  desire  that  my 
said  wife  shall  receive  the  sum  forty  ($40.00) 
dollars  per  month,  payable  to  ber  quarterly, 
from  the  date  of  my  death,  as  long  as  she  lives 
and  remains  unmarried,  in  order  that  she  may 
have  a  comfortable  living  durtng  her  life  or 
widowhood.  I  therefore  bequea^  to  my  said 
wife,  for  and  during  her  life,  -or  so  long  as  she 
remains  unmarried,  an  annuity  of  four  nundred 
and  eighty  ($480.00)  dollars,  to  commence  at 
my  decease,  four-fifths  (^)  thereof  to  be  chain- 
ed upon  my  lands  and  hereditaments  herein- 
after in  and  by  articles  V,  VI,  VII,  and  VIII 
of  this  my  will  devised  to  my  daughters,  Susan 
Ellen  De  Lashmutt  Mary  B.  Baker  and  Sarah 
Agnes  Stout,  and  to  my  grandson  Henry  Lee 
Eletcher,  and  one-fifth  (H)  thereof  to  the  fund 
hereinafter  in  and  by  article  XI  of  this  my 
will  bequeathed  to  John  0.  Uglow  in  trust  and 
to  be  payable  by  four  equal  quarterly  payments, 
the  first  payment  being  due  at  the  end  of  three 
months  next  after  my  decease  and  thereafter 
payments  thereof  shall  be  made  at  the  end  of 
each  succeeding  period  of  three  months  for  and 
during  the  lite  or  widowhood  of  my  said  wife. 
One-fifth  ()^)  of  said  annuity,  amounting  to 
twenty-four  ($24.00)  dollars  per  quarter-year,  is 
hereby  charged  upon  the  real  property  herein- 
after devised  to  said  Snsan  Ellen  De  Lashmntt ; 
one-fiftii  to  the  lands  dmdssd  to  Man  B-  Bakw ; 
one-fifth  to  the  lands  devised  to  mrah  Agnes 
Stout ;  one-fifth  to  the  lands  devised  to  Henry 
Lee  Fletcher:  and  one-fifth  to  the  fond  be- 
qneatiied  to  John  C.  Ufl^ow  In  trust  It  is  my 
will  and  I  do  direct  that  said  devhwes  last  above 
named  ahsll  luve  possession  of  the  lands  here- 
inafter devised  to  them,  respectively^  subject  to 
the  charge  upon  the  same  as  berem  Imposed, 
from  the  time  of  my  decease,  and  that  said  dev- 
isees shall  each  pay  bis  or  her  proportion  of 
said  annuity  to  my  said  wife  in  time,  amount, 
and  manner  as  above  set  forth :  but  in  case  any 
of  said  devisees  shall  fall,  neglect,  or  refuse  to 
pay  the  part  or  share  of  said  aubulty  so  chained 
upon  the  lands  devised  to  him  or  her,  then  it  is 
my  will  and  I  do  direct  that  the  executor  of  this 
will,  or  the  administrator  of  my  estate,  with 
the  will  annexed,  shall  take  possesion  of  the 
lands  of  the  person  or  persona  so  In  default  and 
manage  end  control  the  same,  and  collect  the 
rents,  issues,  and  profits  therefrom,  and  out  of 
such  rents,  issues,  and  profits  pay  to  my  said 
wife  the  snare  of  said  annuity  due  from  said 
lands,  as  hereby  charged  thereon,  and  also  pay 
any  and  all  taxes  accruing  upon  said  lands  and 
the  expenses  of  maintaining  the  fences,  build- 
ings, and  improvemcsita  tbneon,  together  with 
all  reasonable  sums  for  the  exeentor's  or  admin- 
istrator's services  and  expenses  in  securing  pos- 
session of  said  lands  and  leasing  out  the  same 
and  discharging  the  duties  hereby  Imposed  upon 
him,  and  that  uie  overplus,  if  any,  shall  be  paid 
over,  annually,  to  the  devisee,  or  his  or  hw 
heirs  or  assigns,  so  in  default;  and.  If  neces- 
sary said  executor  or  administrator  shall  sell 
the  land  upon  which  such  share  of  said  annuity 
Is  charged,  for  the  purpose  of  raising  such  share 
which  may  be  overdue.  To  the  end  that  satd 
annuity  shall  be  paid  in  preference  to  all  other 
devises  and  bequests,  I  hereby  authorize  and  em- 
power the  executor  of  this  my  will,  or  the  ad- 
ministrator of  my  estate,  with  the  will  annex- 
ed, to  do  any  act  or  thing  whatsoever,  necessa- 
ry or  requisite  in  the  pramlmi,  to  Insnre  the 
paymoit  thereof. 

"^Art  V.  I  give  and  devisB  to  my  dai^chter 
Susan  Bllen  De  Lashmntt  the  farm  upm  whicb 
die  and  her  husband  have  recently  lived,  and 
which  is  now  under  their  control,  situated  aimut 
five  miles  southwesterly  from  the  citv  of  Mc- 
Minnville,  in  Yamhill  county,  state  oc  Oregon, 
containing  one  hundred  (100)  acres,  more  or 
less ;  but  I  will  and  direct  that  Butler  De  Lash- 
mutt, husband  of  said  Susan  Ellen  De  Lash- 
mutt»  shall  have  one-baU  (H)  of  the  proceeds 
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of  th«  said  farm  daring  time  he  shall  re- 
main her  haBband.  This  devise  ia  subject  to 
article  IV  of  this  will,  and  said  land  is  expresa- 
Ij  charged  with  the  parment  of  one-fifth  (H) 
of  the  annuity  hereinbefore  beqneaUied  to  my 
said  wife,  in  preference  to  all  other  claims  ana 
charges  whatsoever. 

"Art.  VI.  I  give  and  devise  to  my  daughter 
Mary  E.  Baker  the  south  one-half  (^)  of  what 
remains  unsold  of  the  Donation  Land  Claim  of 
John  S.  Martin  and  wife,  near  Ballston,  in  Polk 
county,  state  of  Oregon.  This  devise  is  subject 
to  article  IV  of  this  will,  and  said  land  is  ex- 
pressly charged  with  the  pa/ment  of  one-fifth 
(%)  of  the  annuity  hereinDefore  bequeathed  to 
my  said  wife. 

''Art  VII.  I  give  and  devise  to  my  daughter 
Sarah  Agnes  Stoat  the  north  one-half  (H)  of 
what  remains  unsold  of  the  above-named  Do- 
nation Land  Claim  of  John  S.  Martin  and  wife, 
near  Ballston,  in  Polk  county,  state  of  Oregon, 
ttwether  with  my  andlvided  one-half  Interest  in 
ana  to  toe  premises  known  as  the  £^;u)ua  Mill 
liroperty,  comprising  about  one  hundred  and 
twenty  (120)  acres  of  land  on  Baker  creek,  in 
Xamhill  county,  state  of  Oregon.  This  devise 
is  subject  to  article  IV  of  this  will^  and  said 
land  and  all  thereof  is  expressly  charged  with 
the  payment  of  one-fifth  {%)  of  the  annuity 
hereinbefore  bequeathed  to  my  said  wife. 

"Art.  VIII.  I  give  and  devise  to  my  srandBon 
Henry  Lee  Fletcher  one  hundred  (100)  acres 
off  the  east  side  of  the  farm  known  as  the 
Fletcher  farm,  the  same  being  situated  about 
one  and  one-half  miles  east  from  the  city  of 
McMinnville,  in  Tamhlll  county,  state  of  Ore- 
gon, on  what  is  known  as  the  Dayton  road ; 
tiie  said  one  hundred  (100)  acres  of  land  to  be 
cut  off  of  said  farm  by  a  Une  running  due  north 
and  south.  This  devue  is  sabject  to  artide  IV 
of  this  will,  and  said  land  la  expressly  charged 
with  the  payment  of  one-fifth  (%)  of  the  an- 
nuity hereinbefore  bequeathed  to  my  said  wife. 

"Art.  IX.  I  bequeath  to  my  cranddaoghter 
Vtae  ITglow  the  sum  of  fifteen  nnndred  (f V 
600.00)  dollars. 

"Art  X.  I  bequeath  to  my  giuiddaughter 
Viola  Volheim  the  sum  of  fifteen  nnndred 
000.00)  dollars. 

"Art.  XI.  I  give  and  bequeaA  to  John  O. 
Uglow,  of  Dallas.  Oregon,  the  sum  of  three 
thousand  ($3,000.00)  dollars  upon  trust  that  he 
shall  invest  the  same  in  his  name  in  any  mode 
proper  for  a  trust  with  power  from  time  to 
time  to  vary  such  investments,  and  my  trustee 
shall  stand  possessed  ot  such  investments  and 
the  income  thereof  upon  trust  to  pay  out  of 
such  income  one-fifth  (H)  of  the  annuity  here- 
inbefore bequeathed  to  my  said  wife,  at  the 
times  and  in  the  amounts  hereinbefore  in  ar- 
ticle IV  particulariy  specified,  vte.,  twenty-four 
($24.00)  dollars  per  quarter  year:  and  I  direct 
that  in  case  at  any  time  the  said  income  ^all 
be  insufficient  to  pay  the  said  one-fifth  (H)  P&'t 
of  said  annuity  my  trustee  shall  resort  to  the 
principal  of  said  trust  fund  for  tb«  payment 
thereof.  And  I  direct  that  upon  the  death  or 
remarriage  of  my  said  wife  my  trustee  shall 
pay  over  and  deflver  to  said  Faye  Uglow  and 
said  Viola  Volheim,  share  and  share  alike,  such 
part  of  the  said  trust  fund  of  three  tbousaod 
($3,000.00)  dollars  and  the  income  thereon  as 
may  then  remain  in  his  bands. 

"Art.  XII.  I  authorise,  empower,  and  direct 
my  executor  hereinafter  named,  or  the  admin- 
istrator of  my  estate,  with  the  will  annexed,  to 
sell  the  remainder  of  the  said  farm  known  as 
tbfl  Fletcher  farm,  which  contains  about  one 
hundred  and  fifty  (150)  acres  in  all  (one  hun- 
dred acres  off  the  east  side  thereof  having  been 
devised  to  Henry  Lee  Fletcher  by  article  Vlll 
of  this  will)  at  public  or  private  sale,  with  or 
without  notice,  and  without  an  ordpr  of  the 
court  therefor,  at  any  time  said  executor  or 
snch  administrator  may  deem  it  advisable,  and 
to  expcute  and  deliver  all  deeds,  InatTuments  of 
transfer,  and  other  writings  necessary  to  pass  a 
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proper  title  thereto.  The  proceeds  ot  snch  sile, 
or  such  part  thereof  as  may  remain  after  tiie 
payment  of  funeral  charges,  debts,  and  expens- 
es of  administration  of  my  estate  and  the  bt- 
quests  made  in  articles  IX,  X,  and  XI  of  this 
will,  shall  be  devised  in  the  manner  provided  is 
the  succeeding  articles  of  this  will. 

"Art.  Xlir  All  the  rest,  reaidue,  and  i«- 
mainder  of  my  estate,  personal,  and  mixed,  not 
hereinbefore  disposed  of,  including  the  proceeds 
of  sale  of  the  land  directed  by  article  XII  of 
this  will  to  be  sold,  or  whatever  part  of  sudi 
proceeds  as  may  remain,  I  give,  devise,  and  be- 
queath as  follows:  One-fourth  (H)  thereof  to 
said  Mary  B.  Baker;  one-ftnirth  (%)  thereof 
to  the  heirs  at  law  of  my  deceased  son,  Andrew 
N,  Martin  ;  one-fourth  (^)  thereof  to  said  Hen- 
ry Lee  Fletcher;  and  one-fourth  (U)  thereof 
to  said  Susan  Ellen  De  Laahmntt   *  • 

It  is  contended  by  the  plaintiffs  that  Maria 
A.  Martin  bad  planned  to  leave  the  property 
sued  for  to  the  plaintiffs,  and  for  convenience 
had  deeded  all  her  real  property  to  John  S. 
Martin  in  trust,  with  the  parol  nQderstand- 
Ing  that  he  would  leave  by  will  the  property 
sued  for  to  the  plaintiffs.  It  Is  alleged  that 
he  made  a  will  to  that  effect  about  Maccb, 
1006,  but  that  thereafter  he  changed  It,  re- 
ducing the  amount  of  the  bequest  It  la  con- 
tended by  defendants  that  the  agreement,  If 
made,  Is  not  definitely  proved,  nor  Is  It  In 
writlns,  and  therefore  vtoot  at  it  Is  barred 
by  the  statute  ot  trands.  PlalntiffB  seem  to 
treat  the  allied  agreement  relating  to  the 
property  mentioned  In  the  complaint  as  es- 
tablished by  mere  inference  and  coDdnshm 
of  the  witness^  only.  Part  of  the  mother's 
property  was  her  half  of  the  United  States 
donation  land  <daim  of  John  S.  Hartln  and 
wife.  The  remainder  was  largely  the  ac- 
cumulations  and  results  of  the  life  work  of 
the  husband  and  wife,  and,  as  they  adnneed 
In  years,  they  were  plannli^  to  make  final 
distribution  of  their  accumulations  among 
their  diUdren.  Their  Uvea  and  labors  had 
evidently  been  harmonioua,  wwklng  ta  the 
lasting  success  of  thdr  Joint  efforts,  and  their 
conversations,  as  testified  to,  and  their  IntoL- 
tlous,  as  evidenced  by  tfa^  acts,  were  look- 
ing to  the  distribution  of  Uieir  i^operty,  JoUit 
as  well  as  individual,  among  their  chlldroi 
or  their  descendante,  equally  by  right  at  rep- 
resentation. The  evidence  does  not  show 
that  the  mother  was  anxious  to  apportion 
her  proper^  to  favorites  of  her  cbildrra  to 
the  exclusion  of  others.  John  S.  Martin  and 
his  wlf«,  <m  May  13,  1885,  show  their  Jotst 
purpose  by  wills  executed  on  that  date,  which 
seek  to  distribute  their  Individual  propoty 
equally  to  the  children.  The  fourth  Item  of 
the  will  of  Maria  A.  Martin  provides  as  fol- 
lows: 

"I  give,  devise,  and  bequeath  to  my  dnngbter 
Sarah  A.  Stout  subject  to  said  life  estate  la 
my  said  husband,  the  following  portion  of  mj 
real  estate,  to  wit:  All  my  right,  title,  and  in- 
terest in  and  to  the  tract  of  land  conveyed  to 
myself  and  my  husband.  John  8,  Martm,  by 
Geo.  W.  Graves  and  wife  and  D.  P.  Stouffer, 
on  the  13th  day  of  February,  A.  D.  1880,  by 
deed  of  that  date,  which  deed  is  recorded  at 
page  122  of  book  No.  13  of  the  records  of  deeds 
for  Polk  county,  Oregon,  and  being  a  part  of 
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the  said  Paniel  C  Rowell's  donation  land  claim 
in  the  county  of  PoUc,  state  ot  Oregon." 

The  fovrtb  item  of  tlie  will  ot  John  a  Hai- 
Un,  executed  the  same  date  provides  as  fol- 
lows: 

"I  give  and  devise  to  my  daughter  Sarah  A. 
Stont,  sabject  to  the  life  estate  of  mj  said  wife, 
all  right,  title,  and  interest  in  and  to  the 
foUowiog  described  real  property:  The  TO-acre 
tract  of  land  conveyed  to  me  by  James  McCain, 
St.,  and  wife,  on  the  22d  day  of  October,  A.  D. 
1867,  by  deed  of  that  date,  which  Is  recorded  at 
p.  560,  of  vol.  9,  of  the  records  of  deeds  of  Polk 
coonty,  Oregon,  and  being  a  part  of  the  Daniel 
O.  Rowell  donation  land  clium  in  said  conntr 
and  state;  also  all  my  interest  in  the  tract  of 
land  conveyed  to  John  S.  Afartin  and  Maria.  A. 
Martin,  his  wife,  by  George  W.  Graves  and 
wife  and  D.  P.  Stoufler,  on  the  13th  day  of 
Febraary,  A.  D.  1880,  by  deed  of  that  date, 
which  deed  is  recorded  at  page  122  of  Book  13 
of  the  records  of  deeds  of  Polk  county,  Oregon, 
and  being  a  part  of  the  D.  C.  Rowell  donation 
land  claim  in  said  county  and  state.    I  also 

5 We  and  bequeath  to  my  said  daughter,  Sarah 
u  Stoat,  $600  In  money,  subject  to  the  said 
life  estate  of  my  wife.  This  S600  in  money  is 
given  to  my  daughter  in  order  to  make  her 
share  of  my  estate  equal  to  that  of  the  individ- 
ual shares  of  my  other  children," 

Thus  It  appears  that  they  were  both  aim- 
ing to  make  an  equal  distribution  of  their  es- 
tates. Subsequent  wills  were  executed  by 
both ;  and  about  January  28,  1906,  with  the 
mutual  understandiDg,  as  shown  by  the  tes- 
timony, that  the  distribution  of  the  property 
could  be  more  equally  made  if  it  were  all  in 
the  name  of  one,  the  mother  conveyed  all 
her  real  estate  to  the  father;  such  under- 
standing being  presented  to  us  only  by  the 
testimony  of  Interested  witnesses.  Stout  tes- 
tifies that  she  said  the  former  will  did  not  fit 
the  property  now.  The  deed  is  a  plain  war- 
ranty deed  without  condition,  except  that 
it  retains  to  the  wife  the  rents  and  profits  of 
the  land  while  she  lives.  Soon  thereafter, 
about  March,  1906,  John  S.  Martin  made  a 
will  In  which  he  made  an  effort  to  treat  all 
his  children  ImpartlaHy.  We  find  this  will 
only  as  a  copy  of  the  stenographer's  notes 
made  of  it  at  the  time.  In  that  he  wills  to 
plaintiff  Mary  E.  Baker,  after  the  death  of 
his  wife,  the  south  half  of  the  remaining  un- 
sold part  of  the  donation  land  claim  of  J.  S. 
Martin  and  wife ;  no  mention  being  made  of 
the  27-acre  adjoining  tract  This  la  the  south 
half  of  the  north  half  of  the  donation  land 
claim.  He  willed  her  also  91,000  ont  of  the 
proceeds  of  any  persoDal  property  or  mon^ 
remaining  after  tlie  death  of  his  wife.  To 
Sarah  A.  Stont  he  Revised  and  bequeathed 
the  norOi  half  of  the  said  part  of  the  dona- 
tion land  dalm  remaining  unsold  and  f  1,000 
out  of  the  proceeds  of  any  personal  property 
or  money  remaining  aftw  the  death  of  his 
wife.  D.  Stout,  a  witness  for  plaintiffs,  says 
that  plaintiff  Sarah  A.  Stout  Is  his  wife.  He 
testifies  to  tiie  t&ct  that  John  8.  Martin  nr 
cetved  prc^jerty  from  Mrs.  Martin,  and  says: 

"I  know  Mrs.  Martin  frequently  got  money. 
She  owned  farms.   She  told  me  she  rented  them, 
and  got  the  rent.   *   •   *   She  had  those  farms 
rented  for  about  23  years,  •  •  •  and  the  In- 1 
come  from  the  places  she  told  ma,  was  hers,  j 


That  at  the  time  the  deed  was  made  to  John  S. 
Mardo — I  could  not  give  the  date — she  told  me 
she  had  $5,000  in  money  and  accounts,  and  she 
had   been   letting   Mr.   Martin   have  money. 

*  •  •  Mr.  Martin  gave  me  to  understand 
that  they  iiad  fixed  the  papers  just  as  she  want- 
ed them,  and  the  property  was  deeded  to  him. 

•  •  •  Q.  Did  yon  know  about  Mrs.  Martin 
making  a  will  about  eight  or  nine  years  prior  to 
her  death?  A.  They  made  a  will.  She  told  me 
they  Iiad,  and  Mr.  Martin  told  me  they  had; 
that  there  was  a  will  made.  *  *  *  Quite  a 
long  time  before  tite  deed  was  made,  they  were 
talking  the  matter  over,  they  were  thinking  of 
changit^[  the  will  and  were  going  to  dispose  ot 
their  property."  That  the  reason  the  deed  was 
made  to  Martin  was  liecanse  they  wanted  to 
distribute  all  their  property,  and  that  they  coald 
di^se  of  it  better  by  its  being  in  one  name 
than  each  one  dividing  It  separately. 

This  testimony  is  very  unsatisfactory,  and 
is  largely  the  opinion  of  the  witness,  and  Is 
not  sufficient  upon  which  to  decree  a  trust, 
and  as  to  money  owned  by  Maria  Martin  or 
coming  to  the  hands  of  John  S.  Martin  is  In- 
definite and  unreliable.  Mrs.  Martin  made  a 
will  on  July  14, 1898,  in  which  she  gives  each 
one  of  the  children  $5,  and  all  the  rest  of 
her  real  estate  to  her  husband  unconditional- 
ly. She  said  that  it  was  always  their  pur- 
pose to  dispose  of  their  property — not  partic- 
ularly hers.  There  Is  no  evidence  tracing 
her  money  Into  the  hands  of  John  S.  Martin, 
or  any  contract  or  agreement  In  relation 
thereto.  On  this  trial  plaintiffs  seem  to  take 
the  will  of  John  S.  Martin,  of  date  March, 
1906,  as  evidence  of  a  partial  execution  of  a 
parol  agreement  to  create  a  trust  in  regard 
to  the  estate  and  as  evidence  of  It,  but  that 
will  only  disposes  of  the  homestead  and  $2,- 
000  of  his  money  to  Mary  B.  Baker  and  Sarah 
Agnes  Stout,  the  plaintiffs,  and  no  reference 
is  made  to  any  agreement.  Before  John  S. 
Martin  made  his  last  will,  the  situation  was 
greatly  changed,  caused  by  his  marriage  to 
a  second  wife,  and  In  his  last  will  he  at- 
tempted to  make  provision  for  his  wife  in 
case  she  survived  him.  If  be  bad  not  done 
so,  the  statute  gives  to  the  wife  half  of  the 
real  estate  and  half  of  the  personal  property 
of  which  he  dies  seised,  and  he  seems  to  have 
had  knowledge  of  this  dower  right  The 
proof  tends  to  show  that  the  widow  has  al- 
ready relinquished  her  right  under  the  will, 
and  is  now  seeUng  to  recover  her  dower. 
PlalntiffB'  recovery  of  the  prop«ty  sued  for 
In  this  case  would  take  lai^ely  from  the  other 
heirs  and  reduce  titelr  part  to  an  amount 
much  less  than  plaintiffs',  and  make  the  dis- 
tribution of  the  property  of  Martin  and  wife 
to  the  children  very  unequal,  which  was  at 
no  time  the  intention  ot  tiie  mother,  as  in- 
dicated by  the  conversationa  and  conduct  of 
the  children.  Mrs.  Stout,  In  addition  to  the 
h^  of  the  donation  land  claim  given  her  by 
the  tenns  of  the  present  will  of  John  S. 
Martin,  gets  also  the  undivided  half  of  the 
Hamilton  place  referred  to  as  the  Fuqua 
Mill,  allied  to  be  worth  about  $600,  and  Mrs. 
i  Baker  Is  given  one-fourth  of  the  protseeda  of 
I  the  sale  of  about  BO  acrea  of  tiie  Fletcher 
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farm,  of  the  dwelling  in  Dallas,  worth  about 
$1,600,  and  of  the  rest  and  residue  of  the 
estate  real,  personal,  anh  mixed.  The  ap- 
pralflonent  of  the  estate  shows  that  there  is 
personal  pn^rty  to  the  valne  of  (8,69s,  of 
which  (2,695  l8  included  in  the  disposition 
of  article  18  of  the  said  wiU  of  John  S. 
Martin;  also,  the  27-acre  tract  for  which 
plaintiffs  contend  is  Included  in  that  item. 
There  is  no  proof  of  a  part  performance  of 
the  parol  agreement  to  create  a  trust  suffi- 
cient to  take  the  case  out  of  the  statute  of 
frauds ;  neither  does  the  evidence  of  the  al- 
leged part  pei^rmance  show  that  such  acts 
were  in  fulfillment  of  a  parol  agreement 
The  evidence  fails  to  show  that  the  property 
or  any  of  it  was  obtained  by  John  S.  Hartin 
by  fraud.  The  evidence  of  the  agreement  Is 
not  suffldoitly  deflnlte  and  cannot  ai^ente  to 
establish  a  trust,  llierefore  we  conclude 
that  it  was  not  the  Intention  of  the  mother 
to  CMitroI  the  distribution  of  part  of  her  es- 
tate to  idalntUb  to  the  exclusion  of  the  other 
children  except  as  a  part  of  an  equal  distribu- 
tion of  ttie  property  of  both  of  them,  and 
that  the  facts  testlfled  to  and  other  proof  In 
regard  to  the  tniat  are  not  sufficiently  spe- 
dflc  and  definite  to  ereaie  a  trust.  Neither 
is  the  evidoioe  of  trust  sufficient  to  take  the 
case  out  of  the  stetute  of  frauds. 
The  decree  la  affirmed. 

McBRIDE,  0.  J.,  and  MOORE  and  BEAN, 
JJ.,  concur. 


PTBirFEB  V.  OREGON-WASHINGTON  B. 
&  NAV.  CO. 

(Supreme  Court  of  Oregon.   Dec  16,  1014.) 

1,  Evidence  (S  177*)~Secohdabt  Bvidehob— 
ad1u88ibility. 

Under  L.  O.  L.  S  712.  providing  that  there 
shall  be  no  evidence  of  the  contents  of  a  writing 
other  than  the  writing,  except  when  the  original 
cannot  be  produced  with  proper  diligence,  and 
ita  absence  is  not  owing  to  neglect,  and  section 
7S2  requiring  that  the  original  writing  be  pro- 
duced and  proved,  except  aa  provided  in  section 
712,  an  engineer  suing  for  injury  In  a  collision, 
who  showB  that  he  received  a  work  order  which 
he  bad  not  seen  since  the  accident,  but  that  he 
served  a  demand  on  the  railroad  company  to 
produce  orders  issued  to  him  and  his  conduc- 
tor on  the  date  of  the  accident,  and  that  the 
company  did  not  produce  the  order,  may  prove 
the  QontentB  thereof. 

[Ei.  Note.— -For  other  caaes,  see  Evidence, 
Cent.  Dig.  8S  557,  570-C79;  Dec.  Dig.  f  177.  •] 

2.  Mastee  and  Servant  (8  289*)— Imjuet  to 
Seevant— Violation  of  Rules— Evidence. 

Plaintiff,  an  engineer,  directed  to  pick  up 
a  defective  engine  at  a  passing  track  and  tow 
it  to  a  station,  was  informed  by  the  engineer  of 
the  defective  engine  that  it  was  dead.  Plain- 
tiff then  informed  the  engineer  that  he  would 
come  in  and  get  the  engine.  Plaintiff  thereafter 
directed  his  brakeman  to  cut  off  his  engine  from 
the  train  on  the  main  line,  and  then  passed  sev- 
eral hundred  feet  beyond  the  switch  of  the  pass- 
ing track,  and  wUle  working  on  his  engine  to 
enable  hlin  to  complete  bis  mn,  with  a  torch 
phwed  on  the  step  of  the  pilot,  the  engineer  in 


charge  of  the  defective  engine  moved  the  engine 
on  the  main  track  and  ran  against  plalntiETs 
engine,  in  violation  of  signals.  Plaintiff  had 
no  knowledge  that  the  defective  engine  would 
be  moved  from  the  passing  track.  Seld,  that 
plaintiff  did  not,  as  a  matter  of  taw,  violate  a 
rule  of  the  company  requiring  engineers,  while 
switching,  to  remain  on  the  engine,  and  whetiier 
plaintiff.  In  leaving  his  eiudne  to  make  the  re- 
pairs, was  guilty  of  n^igoice  was  for  the  jury. 

[Ed.  Note.~For  other  cases,  sse  Master  and 
Servant.  Cent.  Dig.  81  lO^TlOOO,  1092-1132; 
Dec.  Dig.  8  289.*r 

3.  Mabtkb  and  Sebvant  ({  296*)— Injust  to 
Seevant— Neolioencb— iNerBUcnoNS. 

In  an  action  for  injuries  to  an  engirieer  in 
a  collision  while  on  the  ground  repairing  hia 
engine,  so  as  to  enable  h^  to  complete  his 
run,  an  instruction  that,  if  the  engineer  got  off 
bis  engine  while  a  switching  movement  was  be- 
ing had,  be  violated  a  rule  ot  tiie  company,  and. 
If  he  could  have  avoided  the  injury  by  mwylng 
the  rule,  he  was  guilty  of  negligence,  as  a  mat- 
ter of  law,  sufficiently  gave  effect  to  a  rule  re- 
quiring engineers  to  remain  on  the  engine  while 
switching  and  was  sufficiently  favorable  to  the 
company. 

[Ed.  Note.— Fw  otiieT  cases,  see  Master  and 
Servant,  Cent^  Dig.  H  1180-U94;  Dee.  XMg.  1 
296.*] 

4.  TbIAI.  (I  260*)— iNSTBTTOnONS— RKFDSAI.  OF 
iNBTBUCnONS    COVERED    BT   THE  CHARQK 

Given. 

Where,  in  an  action  onder  the  federal  Em- 
ployers' UabiU^  Act  (Act  April  22,  190S,  c 
149,  36  Stat.  60,  as  amended  by  Act  April  6, 
1910,  c.  143,  36  Stat  291  [U.  S.  Comp.  St. 
1913,  8§  8657-8665]),  for  injuries  to  an  engineer 
in  a  collision,  the  court  cliarged  that  if  the  en- 
gineer did  woat  a  prudent  engineer  would  not 
have  done,  or  failed  to  do  what  a  prudent  en- 
gineer would  have  done,  under  the  circumstaoc- 
es,  he  was  guilty  of  negligence,  and,  if  the  acto 
of  other  employes  of  the  company  were  not  the 
proximate  cause  of  the  injury,  the  verdict  mast 
be  for  the  company,  and,  If  the  engineer's  n^ 
ligence  was  alone  tiie  cause  of  the  accident,  the 
verdict  must  be  for  the  company,  tiie  refusal 
to  charge  that,  if  Oxe  acddent  was  solely  cann- 
ed by  ute  engineer's  violation  of  a  rule  of  the 
company,  he  could  not  recover,  and  if  partly 
caused  by  his  act  he  could  not  recover  full 
damages,  was  not  erroneous  because  the  re- 
qneated  instruction  was  In  substance  given. 

Ed.  Note.— For  other  cases,  see  l^rlal,  Gent. 
.  H  651-659;  Dec.  Dig.  |  26a*l 

5.  MaSTBB  ASD  SBBVAnT  (I  289*>— IHJTJBT  TO 
SKBVANT  —  CONTBIBUTOBT    NEOUOKNCB  — 

Question  vob  Jubt. 

Whether  an  en||Ineer  injured  In  a  collision 
was  guilty  of  contributory  n^llgence,  and  the 
extent  to  which  the  contributory  negligence.  If 
any,  contributed  to  the  injury,  held,  nnder  die 
evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  89  1039,  1090,  1092-1132; 
Dec.  Dig.  8  289."] 

6.  MaSTBB  and  ^VAHT  (8  289*)— INJVBT  TO 
SSKVAN-I^FEDERAI,  ElCPLOYCBS'  liLABIUTT 

Act— Contbibutobt  Neolioencx. 

Contributory  negligence  Is,  under  the  feder- 
al Employers'  Liability  Act,  only  a  partial  de- 
fense, ao  that  It  is  necessary  in  a  case^  otherwiae 

ftroper,  to  submit  the  Issue  of  contributory  n^- 
igence  to  the  jury,  so  that  the  same  may  be 
compared  with  the  negligence  of  the  employer 
and  the  damages  awarded  in  proportion  to  the 
negligence  of  the  parties,  and  the  right  ot  the 
court  to  declare  the  employfi's  goilt  of  contribu- 
tory negligence,  as  a  matter  of  law,  should 
only  be  exercised  where  it  is  plain  from  all  the 
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evidence  that  ooly  the  ccmclusion  of  contributory 
negligence  could  be  reasonably  deduced. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  1088.  1080,  1092-1183; 
Dee;  Dig.  $  28».*] 

7.  MaSIBE  AHD  EteBVANT  (}  219*)— IHJUST  TO 

Sbbtaht— Absuuption  or  Bisk. 

A  serrant  employed  to  repair  a  defective 
appliance  assumes  the  risks  obviously  incident 
to  the  work,  and  be  cannot  complain  of  the  ap- 
pliance being  defective. 

[Ed.  Note^For  other  cases,  tee  Ifaater  and 
grvut.  Cent  Dig.  f|  610-^S4;  Dec.  Dig.  | 

8.  Master  and  Sbbtaut  (S  216*)— Injcbt  to 

SSBVANT— FiDEBAL  EKFLOTEB  B  IjIABIUTT 

Act 

Where  an  engineer,  directed,  while  operat- 
ing an  interstate  train,  to  tow  to  a  station  a 

detective  engine  on  a  passing  track  was  injured 
by  the  nesligeoce  of  the  engineer  In  charge  of 
the  defective  engine  In  operating  it  in  violation 
of  rales  and  dgnala,  tiie  railroad  company  was 
liable,  though,  under  tiie  federal  Employers*  Lia- 
bility Act,  the  company  was  not  liable  for  in- 
juriea  caused  by  the  defective  condition  of  the 
engine  while  running  the  same  to  a  place  for  re- 
pairs. 

[Ed.  Note.— For  otber  cases,  see  Master  and 
eervant.  Cent  Dig.  H  667-«73;  Dec.  Dig.  I 
218.*] 

9.  TbIAL  (S  263*)— iNSTBUCnONft— Ionobjno 
Evidence, 

A  requested  diarge,  which  ignores  evidence 
on  an  issae  or  falli  to  allow  the  jury  to  deter- 
mine the  iwoe  from  all  the  evidence,  If  prc^terly 
refused. 

fGd.  Note.— For  other  cases,  see  Trial,  Cat. 
Dig.  H  613^23;  Dec  Dig.  i  253.*] 

10.  Mabtee  and  Sbbvant  (i|  110,  111*)— In- 
JUBT  TO  Sbbvakt  —  Fbdebai,  Skplotbbs* 
LiABiLrrT  ACT. 

Under  the  federal  Employers'  Liability 
Act,  a  railroad  company  is  liable  for  Injury  to 
an  employ^  resulting  from  a  defect  or  insuf- 
ficiency, due  to  its  negligence,  in  its  cars,  en- 
gines, and  appliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  ||  214,  214%,  21S-217,  2M ; 
Dec.  Dig.  H  110?  111.*] 

In  Bana  Appeal  fran  Gircnlt  Court, 
Union  County;  J.  W.  Knowles,  Judge. 

Action  by  H.  M.  Pfdffer  against  the  Ore- 
gon-Washington Ballroad  &  Navigation  Cun- 
pany.  From  a  Judgment  for  plaintiff,  defend* 
ant  appeals.  Affirmed. 

This  Is  an  action  tor  n^Ilgence  under  the 
federal  Employers'  Liability  Act  A  verdict 
was  rendered  In  favor  of  the  plaintiff,  and, 
from  ft  Judgment  entered  thereon,  the  defend- 
ant appeals. 

The  gist  of  the  alleged  negligence  of  the 
defendant  Is  that  one  J.  W.  Hampson,  an  en- 
gineer of  the  defendant,  recklessly,  carelessly, 
and  n^llgently  moved  engine  No.  633,  In 
his  charge,  from  Its  position  on  a  passing 
track,  without  any  headlights,  without  blow- 
ing the  engine  whistle,  without  ringing  any 
bell,  and  In  defiance  of  a  stop  signal  given 
him  by  lantern  light  by  an  employe  of  the 
defendant;  that  he  ran  said  engine  In  and 
upon  the  main  line  of  the  defendant  against 
the  engine  of  which  the  plaintiff  had  charge, 
and  upon  which  be  was  working,  with  such 


force  and  violence  that  plalntlfTs  engine  Na 
544  was  driven  forward,  the  cylinder  thereof 
striking  the  plaintiff  In  the  back  and  throw- 
ing him  with  great  force  upon  the  trade  in 
front  of  the  wheels  of  the  engine,  which  ran 
over  the  left  arm  and  band  of  the  plaintiff, 
thereby  Injuring  him.  Issues  were  raised 
by  the  answer.  The  defendant  alle^  that 
the  Injury  was  caused  by  the  negligence  of 
the  plaintiff,  and  Uiat  he  assuflied  the  risk  of 
the  injury  as  an  incident  to  his  employment 
A  reply  waa  filed  patting  In  issue  the  new 
matter  of  the  answer. 

It  ai^>ear8  from  the  record  that  the  evi- 
dence tended  to  show  substantially  the  fol- 
lowing cixoumBtanGes:  On  May  22,  1913,  the 
defmdant  waa  <q>erating  a  train  called  "Ex- 
tra 63S  West,"  whldi  waa  in  charge  of  Engi- 
neer Hampscm  and  Conductor  King.  Thla 
train  had  orders  to  run  from  Pendleton  to 
Umatilla.  np<m  arriving  at  FUot  Bode  Junc- 
tion, fiHir  or  five  miles  weet  of  Pendletw, 
a  d^ieot  appeared  in  the  engine,  by  reason 
of  whldi  Buffldent  steam  pressure  oould  not 
be  secured  to  complete  the  run,  and  the  'crew 
were  conwelled  to  go  on  a  passing  trade. 
They  phoned  the  dispatcher  at  La  Grande 
for  help.  Another  train,  known  as  "Extra 
544  West,"  was  operated  by  the  defendant  In 
the  some  direction  and  was  In  charge  of 
Engineer  Pfeiffer,  plaintiff,  and  Conductor 
Carney.  Tbia  latter  train  was  running  to 
Umatilla  under  orders  received  at  La  Grande. 
At  Pendleton,  between  9  and  10  o'clock  p.  m. 
of  May  22d,  Conductor  Carney  received  a 
message  from  the  defendant's  dispatcher  di- 
recting that  their  train  receive  engine  583 
and  tow  It  to  Umatilla.  The  train  In  chaise 
of  Hampson  and  King  consisted  of  an  en- 
glne  and  caboose.  After  receiving  this  ordtf, 
Pfelffer's  train  proceeded  west  to  Pilot  EoCk 
Janctlon  and  stopped  at  a  point  opposite  and 
about  60  or  75  feet  from  the  Hampson  engine. 
Fulton,  the  brakeman,  who  was  rldli^  on  the 
engine  from  Pendleton,  got  out  of  the  cab, 
and  by  direction  of  Pfeiffer  went  back  and 
cut  off  the  letter's  engine  from  his  train, 
signaling  him  forward.  When  his  train  was 
cat  off,  plaintiff  discovered  that  the  box  of 
the  ei^ine  truck  was  hot  and  blazing.  He 
ran  his  engine  about  275  or  300  feet  west  of 
the  switch  of  the  passing  track  where  the 
ground  was  suitable,  stopped  the  engine,  set 
the  brakes,  and  stepped  down  to  give  the  hot 
box  necessary  attention.  Fulton  drc^ped  off 
at  the  switch  and  lined  the  same  for  the 
passing  track.  Pfeiffer  applied  a  stream  of 
cold  water  through  a  hose  fastened  by  a 
wire  to  the  oil  box  to  cool  the  same  In  order 
that  he  could  make  bis  run.  In  doing  this, 
It  was  neceasary  for  him  to  get  down  on  the 
ground  on  one  knee  In  front  of  the  engine 
cylinders  and  drive  wheels  to  make  the  fasten- 
ings; his  position  beiog  Immediately  above  the 
rail  and  In  the  rear  of  the  pilot.  A  lighted 
torch  which  he  carried  was  placed  on  a  step 
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of  the  pilot  The  tdalntiff  asserts  that  en- 
gine No.  533  was  on  the  stcte  track  east  of 
where  he  was  doing  this  work  and  In  plain 
▼lew  of  his  engine  and  torch.  Brakeman 
Palton,  who  threw  the  switch,  walked  up  the 
passing  trade  to  engine  533  and  ascertained 
that  it  had  some  steam  and  conld  come  out 
onto  the  main  lin&  Seeing  the  «igtne  of 
plaintiff  standing  on  the  main  line  west  of 
the  switch  and  the  tordi  burning,  Fulton 
signaled  Hampson  to  move  engine  583  onto 
the  main  line  through  the  switch.  The  plain- 
tiff had  no  knowledge  of  this  signal  to  move 
No.  533  from  the  side  track.  As  soon  aa 
Hampson  had  cleared  the  switch  on  the  main 
line,  and  when  he  Was  about  200  feet  fran 
where  plaintiff  was  at  work,  Fulton  signaled 
him  to  stop.  Hampson  failed  to  ob^  this  sig- 
nal and  conducted  his  engine  forward  past 
the  block  or  danger  signal  and  against  the 
engine  of  plaintiff  with  such  fwce  that  he 
broke  the  conpUng  knuckle  and  pin  and  drore 
plalntifTs  engine  forward  serenil  feet,  fbrdng 
the  cylinder  against  the  plalntUTs  back  and 
the  wheel  over  bis  left  arm,  throwing  him  to 
the  ground  and  injuring  him. 

C.  E.  Cochran,  of  Portland,  and  T.  H.  Craw- 
ford, of  La  Grande  (A.  C.  Spencer  and  W. 
W.  Cotton,  both  of  Portland,  and  Crawford 
&  Bakln,  of  La  Grande,  on  the  brief),  for 
appellant  R.  J.  Green  and  F.  8.  Ivanhoe, 
both  of  La  Grande,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  first  assigned  that  the  trial  court 
erred  In  permitting  the  idaintUt  to  teetl^  to 
the  contents  of  a  work  order  seat  to  him 
from  La  Grande,  directing  that  engine  583  be 
taken  from  Pilot  Bock  Junction  to  Umatilla. 
The  defendant  claims  that  no  proper  founda- 
tion was  laid  as  a  baste  for  secondary  evl< 
dence.  In  regard  to  thla,  plaintiff  asserted 
that  while  at  Pendeltcm  he  xecelved  an  order 
concerning  what  he  should  do  at  Pilot  Ro(^ 
Junction ;  that  after  he  got  hurt  he  left  his 
orders  in  the  engine;  and  that  he  had  not 
seen  that  order  since.  It  was  disclosed  that 
a  demand  was  served  upon  the  defendant  to 
produce  the  orders  issued  to  the  plaintiff  and 
his  conductor  on  the  date  of  the  accident. 
All  tiie  train  orders  were  fnndshed  by  de- 
fendant, and  plaintiff  examined  the  same. 
The  order  in  question,  being  a  "work  order" 
and  not  a  "train  order,"  was  not  contained 
in  the  package.  A  request  made  to  defend- 
ant's counsel  for  a  copy  of  the  order  elicited 
the  information  that  the  defendant  did  not 
have  such  copy.  Whereupon,  over  the  objec- 
tion and  ^ceptlon  of  defendant's  counsel, 
plaintiff  was  permitted  to  state  from  memory 
the  contents  of  the  order  as  follows: 

"C.  ana  E.  Extra  644  West,  Pendleton,  Ore- 
gon: Engine  533  and  crew  Is  dead  at  Pilot 
Rock  Junction.  Pick  them  up  and  take  to 
Umatilla.    L.  D.  L" 

The  controversy  In  regard  to  the  contents 

of  the  order  appears  to  be  concerning  the  in- 


REPOBTEB  <Or. 

formation  therein  that  engine  638  was 
"dead."  Section  782,  L.  O.  h.,  requires  the 
Qrlglnal  writing  to  be  produced  and  proved, 
except  as  provided  In  section  712.  We  think 
the  evidence  shows  the  question  to  be  en»- 
braced  within  that  part  of  the  provisions  of 
section  712,  L.  O.  L.,  which  is  as  follows: 

"There  shall  be  no  evidence  of  the  contents  of 
a  writing,  other  than  the  writing  itself,  ex- 
cept in  the  following  cases:  *  *  *  (2)  When 
the  original  cannot  be  produced  by  the  party 
by  whom  the  evidence  is  offered,  in  a  reason- 
able time,  with  proper  diligence,  and  Its  absence 
is  not  owing  to  his  neglect  or  d^nlt  •  •   «  " 

It  fairly  appeared  that  the  original  docu- 
ment could  not  be  procured  by  the  plaintiff 
with  proper  diligence,  and  that  the  absence 
thereof  was  not  due  to  his  negligence  or  de- 
fault. There  was  no  error  In  overruUz«  the 
ot^ecdon. 

(2]  It  is  next  contended  that  the  plaintiff 
violated  rule  No.  882  of  the  defoidant  com- 
pany, which  reads: 

"While  switching,  the  engineman  and  fire- 
man must  remain  on  the  engine.  Exercise  great 
care  in  handling  engine  while  yardmen  and 
others  are  making  couplings,  and  give  dose 
attention  to  signals." 

Rule  No.  26  of  the  comjuny  directs  as  fol- 
lows: 

"A  blue  flag  by  day  and  a  blue  light  by  night, 
displayed  at  one  or  both  ends  of  an  engine,  car 
or  train.  Indicates  that  workmen  are  under  or 
about  it  When  thus  protected,  it  must  not 
he  coupled  to  or  moved.  Workmen  will  display 
the  blue  signals,  and  the  same  workmai  are 
alone  audiorised  to  remove  them." 

Among  the  rules  of  the  company  introduced 
in  evidence  are  the  following: 

"Rule  899.  Engines  most  not  be  left  withoat 
man  in  charge,  except  at  designated  places,  aqd 
must  not  be  left  standing  in  sucb  position  as  to 
block  movements  on  adjoining  traclts.  Never 
allow  engine  to  stand  on  main  track  unless 
property  protected  under  the  rules." 

"Rale  901.  Exercise  caution  and  good  jud^ 
ment  in  starting  and  stopping  trains  to  avoid 
violent  or  sudden  movements  which  might  cause 
discomfort  or  injury  to  passengers,  or  damage 
to  property." 

The  defendant  contends  that,  on  account 
of  the  violation  of  Rule  882,  the  plaintiff  was 
guilty  of  negligence,  as  a  matter  of  law,  and 
that  the  court  erred  in  not  so  charging  the 
Jury. 

The  evidence  of  the  plaintiff  tends  to  show 
the  following  circumstances  in  addition  to 
those  above  related:  When  opposite  engine 
533  on  the  passing  track,  plaintiff  was  told  by 
Engineer  Hampson  that  his  engine  waa  "dead- 
er than  hell."  Plaintiff  told  Hampson  he 
would  "come  In  and  get  him."  Pfeltter  then 
directed  his  brakeman  to  cut  off  his  anglne 
from  the  train  on  the  main  line,  and  passed 
west  about  275  or  300  feet  beyond  the  switch 
of  the  passing  track.  While  Pfelffer  was 
working  on  his  engine,  as  heretofore  descrih- 
ed,  his  torch  was  placed  on  a  step  of  the 
pilot  on  the  right  side  looking  west,  and  the 
block  signal  between  his  engine  and  the 
switch  displayed  a  red  light  Fulton,  the 
brakeman,  v&it  up  the  pasdng  track  to  en- 
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glne  6SS,  and,  npon  being  Informed  by  Hamp- 
■on  tbftt  hit  engine  had  ateajn  enough  to 
more  <nit  opon  the  main  track,  signaled  him 
to  mow  oat  orer  the  awltob,  which  Hampeoo 
did.  Ab  Boon  as  he  had  cleared  the  awltch, 
when  about  200  feet  from  where  the  idalntlff 
was  at  work,  Fulton  signaled  him  to  stop. 
It  was  the  duty  of  the  engineer  to  obey  the 
■Ignal,  bnt  Hampeon  failed  to  do  so,  and 
ran  his  siglne  forward  jmst  the  block  idgnal, 
which  Indicated  danger,  and  against  th^ 
platntUTa  ehj^  with  such  force  that  it 
broke  the  eoapllng  knuckle  and  pin  thereof 
and  drore  the  engine  against  the  idalntlff, 
causing  the  Injury.  The  plaintiff  had  no 
knowledge  at  the  Ume  that  Fulton  had  sig- 
naled engine  S33  to  move  fn>m  the  side  track. 
Under  the  drcumstancea  of  this  cas^  we  fall 
to  Bee  how  the  court,  as  a  mattar  of  law, 
could  diarge  the  Jury  that  the  plaintiff  was 
guilty  of  negligence  la  getting  down  from  his 
engine  to  attend  to  a  hot  box,  a  matter  In 
the  nature  of  repairs.  It  Is  shown  that  there 
was  a  cessation  in  th^  movement  of  the  plain- 
tiff's englnfl^  and  the  same  was  stopjied.  The 
plaintiff  bad  run  &rther  west  than  necessary 
to  clear  the  switch  for  another  purpose,  and 
was  attending  to  an  Incidental  matter.  The 
plaintiff's  attention  at  that  time  Is  not  shown 
to  have  been  directed  to  the  detail  of  switch- 
ing, but  rather  to  the  preparation  of  his  en- 
glue  for  the  contemplated  completion  of  his 
mn.  The  work  of  switching  appears  to  have 
been  taken  up  by  Hampson,  the  other  engi- 
neer. It  is  a  grave  Question  whether  the 
plaintiff  was  at  that  time  "switching,"  within 
the  meaning  of  the  rule.  Suppose  there  had 
bem  a  railroad  tie  or  obstruction  on  the 
track  at  that  place,  could  the  court  say,  as 
a  matter  of  law,  that  It  would  have  been  neg- 
ligence on  the  part  of  the  engineer  to  get 
down  from  his  engine  for  the  purpose  of  re- 
moving  it?  We  think  not  As  to  any  Instruc- 
tion in  regard  to  the  meaning  of  the  rules, 
tbey  appear  to  be  couched  in  plain  language, 
and  we  fall  to  discover  any  necessity  for  an 
explanation  thereof  by  the  court  to  the  Jury. 
Tbe  questions  arise  as  to  the  facta  to  which 
the  rules  may  or  may  not  apply,  and  not  to 
the  construction  of  the  rules  themselves. 
Their  reasonableness  and  sufficiency  were  not 
In  question,  as  in  tbe  case  of  lilttle  Hock  A 
M.  R.  Co.  V.  Barry,  84  Fed.  944,  949,  28  O. 
C.  A.  644,  43  Ll  R.  A.  349,  dted  by  defend- 
ant's counsel.  The  jurors,  as  reasonable  men, 
might  draw  from  the  evidence  a  conclusion 
different  from  that  assumed  by  the  position 
of  defendant,  and  we  tblnb  the  matter  of  tbe 
alleged  negligence  of  the  plaintiff  comes  with- 
in tbe  general  rule  and  was  a  question  of 
fact  to  be  submitted  to  the  Jury.  For  the 
law  bearing  upon  this  rule,  see  instruction  19 
(defendant's  request  14,  hereafter  quoted). 
See,  also,  Cummlngs  v.  Wichita  R.  R,  A  Light 
Co.,  68  Kan.  218,  74  Pac.  1104,  1  Ann.  Cas. 
708;  6  Thompson  on  Neg.  |  S408. 

[»}  Upon  this  point  the  court  Charged  the 
Jozy  as  tollows: 


Instruction  28  (parts  of  defaidaut's  requests 
10  and  11) :  "There  have  been  introduced  in 
evidence,  SDd  are  ondiaputed  In  diaracter,  the 
roles  and  regnlationa  ox  the  tnnspratatlon  de^ 
partment  of  tbe  defendant  which  were  In  force 
on  tbe  day  tbe  accident  in  question  occurred, 
and  your  attention  is  directed  to  the  provisions 
of  one  of  them  as  follows:  'No.  662.  While 
switching,  the  engineman  and  fireman  most  re- 
main on  the  enginft*  *  *  *  So  I  shall  in- 
struct you  that,  if  you  fiod  that  the  plaintiff 
got  off  his  engine  wtiUe  a  switching  movement 
was  being  had,  then  he  has  violated  one  of 
said  rules,  end,  if  he  could  have  avoided  in- 
jury by  obqring  said  rule,  then  he  is  guilty  ^ 
negligence,  as  a  matter  of  law,  and,  if  such 
negligence  was  the  sole  proximate  cause  o{  the 
injury,  then  plaintiff  cannot  reoiver.  If  partly 
the  cause  of  tbe  injury,  then  you  must  com- 
pare the  same  under  the  roles  of  law  I  shall 
give  you  hereafter." 

By  instruction  23  the  trial  court  plainly 
charged  the  Jury  that  if  the  plaintiff  got  off 
his  engine  while  a  switching  movement  was 
being  had  be  violated  one  of  the  rules,  and 
if  he  could  have  avoided  the  Injury  by  obey- 
ing said  rule,  then  be  was  guilty  of  negli- 
gence, as  a  matter  of  law.  The  court  gave 
full  force  and  effect  to  this  role  without  any 
condition  whatever,  TUs  Instruction  was  as 
favorable  to  tbe  defendant  as  could  reason- 
ably be  expected. 

[41  Then  It  was  asked  by  defendant's  re- 
quested Instruction  11a  that  the  question  be 
submitted  to  the  Jury  as  follows: 

"It  the  accident  was  solely  caused  by  the 
plaintiffs  violation  of  said  rule,  then  plaintiff 
cannot  recover;  if  partly  caused  by  pUlntiff'B 
act,  then  I  instruct  you  that  plaintiff  cannot 
recover  full  damages,  out  your  duty  is  to  make 
comparisons  hereafter  stated;  that  is  to  say. 
If  the  act  was  partly  caused  by  the  negligeat 
act  of  B^gineer  Hampeon  and  partly  by  the 
plaintiff's  act  just  mentioned,  then  these  acts  of 
negligence  must  be  compared  in  tbe  way  which 
I  will  make  plain  to  you  in  other  instructions." 

The  refusal  to  give  the  requested  Instruc- 
tion is  assigned  as  error.  We  see  no  fault  In 
this  portion  of  the  request  Let  us  then  ex- 
amine the  cha^  given  to  ascertain  whether 
or  not  the  same  was  given  In  substance  if  not 
In  the  exact  language  as  requested.  By  in- 
struction 19  (defendant's  request  14)  the 
court  directed  the  Jury  as  follows: 

"lo  this  .same  connectioD  you  have  no  doubt 
observed  from  the  testimony,  as  well  as  from 
the  pleadings,  that  the  plaintifPa  participation 
in  the  transaction  complained  of  h&s  been  al- 
leged to  be  negligent  in  character.  Now  tbe 
plaintiff's  negligence,  if  you  find  he  was  negli- 
gent, is  defined  in  the  same  maoner  as  that  of 
the  defendant.  If  yon  believe  from  the  evi- 
dence that  he  did  an  act  or  number  of  acts 
which  a  prudent  engineer  would  not  have  done, 
or  if  be  failed  to  do  an  act  or  number  of  acts 
which  an  ordinarily  prudent  engineer  would 
have  done  under  all  tbe  existing  circumstances, 
having  in  view  tbe  probable  danger  of  hia  re- 
ceiving an  injury,  then  I  charge  you  that  he  is, 
with  respect  thereto,  guilty  of  negligence ;  and 
if  his  acts,  if  any  you  find,  were  the  proximate 
cause  of  the  Injury,  and  if  you  further  find  that 
the  acts,  if  any,  of  tbe  defendant  aud  its  em- 
ployAi  were  not  the  proximate  cause  of  the  in- 
jury, then  it  will  be  your  duty  to  find  a  ver. 
diet  for  tbe  defendant  And  In  tills  connection, 
if  you  believe  from  the  evidence  that  plain- 
tlfrs  injury  was  caused  partly  by  one  or  more 
of  the  negligent  acts  of  the  defendant  men- 
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tioned  iu  the  compIalDt,  and  one  or  more  of 
the  negligeDt  acts  of  the  plaintiff,  as  mentioned 
in  the  answer,  then  it  will  be  your  duty  to  com- 
pare the  same  in  accordance  with  the  initruc- 
tioDB  which  I  BhaQ  gin  you." 

In  tbe  latter  part  of  Instruction  20  (de- 
fendant's request  15)  the  court  charged  tbe 
Jury  as  follow: 

"In  order  to  make  dear  to  you  what  Is  meant 
by  the  comparison  of  negligence,  declared  by 
federal  law  to  be  tbe  duty  of  the  jury  to  make, 
let  me  say  that  your  first  inquiry  ahoald  be: 
Was  the  defendant  guilty  of  negligence?  Tour 
second  inquiry  should  be:  Was  the  plaintiif 
negligent?  Your  third  inquiry  should  oe:  In 
what  degree  did  these  causal  negligences  con- 
tribute to  the  accident?  And  I  say  to  you,  as 
a  matter  of  law,  that  you  must  determine  that 
proportion.  If  the  plaintiff'B  negligence  con- 
tributed or  caused,  we  will  say,  the  accident 
to  the  extent  of  one-third  of  the  entire  negli- 
gence, then  the  plaintiffs  damages  would  be 
reduced  by  one-third;  if  to  the  extent  of  one- 
half,  then  his  damages  would  be  reduced  by 
one-balf ;  if  to  the  extent  of  two-thirds,  then 
his  damages  would  be  reduced  by  two-thirds: 
and  if  his  negligence  was  alone  the  cause  of 
the  accident,  then  of  course  that  would  wipe 
out  tbe  damages,  and  your  Terdlct  would  be  in 
favor  of  the  defendant" 

It  is  apparent  that  it  was  made  plain  to 
the  Jury  by  tbe  charge  of  the  court  that,  If 
plaintifTs  negligence  was  tbe  sole  cause  of 
the  injury,  be  could  not  recover.  Tbe  re- 
quested instruction  was  given  in  substance. 
There  was  no  error  in  failing  to  repeat  the 
instmctlon. 

[I]  Instruction  No.  8  is  as  follows: 
Instruction  No.  8.  "The  jury  are  instructed 
that  the  plaintiff  aasumed  only  the  risks  of  in- 
Jury  that  were  ordinarily  incident  to  the  em- 
ployment in  which  be  was  engaged,  and  yon 
are  further  Instructed  in  this  cwanection  that 
by  use  of  the  expression  'a  risk  ordinarily  in- 
cident to  the  employment*  is  meant  a  risk  of 
injury  that  does  not  arise  or  grow  ont  of  any 
act  of  negligence  on  the  part  of  tbe  defendant 
or  its  servants,  and  that,  whenever  a  risk  is 
created  by  an  act  of  negligence  on  the  part 
of  a  railroad  x»)mpany  or  its  employes,  this  is 
not  a  risk  ordinarily  incident  to  the  employ- 
ment. And  if  any  uijary  came  to  plaintis  by 
reason  of  any  negligence  of  defendant  or  its 
employ^,  otherwise  than  his  own  negligence,  if 
any,  this  would  not  be  a  risk  which  he  as- 
sumed as  incident  to  his  employment" 

A  risk  of  injury  due  to  a  defective  condi- 
tion of  an  engine  ordered  taken  tq  Uie  shops 
for  repair  Is  an  ordinary  risk. 

Instruction  No.  9.  "If  the  Jury  believe  from 
the  testimony  that  the  plaintiff  did  not  know 
that  Engineer  Hampeon  was  coming  with  bis 
engine,  and  if  you  further  believe  that  hy  the 
exercise  of  reasonable  care,  plaintiff  coald  not 
have  known  that  Hampson  was  coming  with 
his  mgine,  then  tliis  disposes  of  the  guestion 
of  assumed  risk,  and  you  should  decide  this 
question  in  favor  of  the  plaintiff.  An  employ^ 
assumes  no  risk  of  which  he  does  not  know,  or 
which,  by  the  exercise  of  reasonable  care,  be 
could  not  have  known.  However,  he  is  pre- 
sumed to  know  all  ordinary  viaible  and  open 
risks." 

InstroctioD  No.  10.  "While  a  servant  assumes 
ordinaiy  risk,  he  does  not  assume  the  risks 
ariring  from  a  sudden  peril  not  incident  to  his 
employment  where  he  does  not  have  time  to 
exercise  deliberation,  which   one  of  ordinary 

Erudence  would  do  when  confronted  with  a 
aown  danger.  And  where  a  servant  is  injured 
by  Bomethlng  Dot  incident  to  his  employment, 


but  by  a  temporary  peril  to  whidi  be  is  ex- 
posed by  the  negligent  act  of  his  employer,  he 
is  entitled  to  recover  damages  from  tbe  em- 
ployer on  account  of  such  injury.  When  a 
servant  is  employed,  and  the  employer  negli- 
gently and  carelessly  creates  a  peril  at  the 
place  where  the  servant  is  at  work,  and  the 
servant  injured  thereby,  then  the  servant  will 
be  entitled  to  recover  for  such  injury." 

By  the  other  portion  of  the  defendant's  re- 
quested Instruction  11a  the  court  was  asked 
to  charge  the  Jury  that  under  the  undisputed 
evidence  the  plaintiff's  violation  of  rule  882 
was  the  cause  or  partly  the  cause  of  tbe  acci- 
dent. The  situatlou  as  disclosed  by  the  rec- 
ord la  this:  PlalnttfF  contended  that  while  he 
was  exercising  proper  care  and  had  no  knowl- 
edge that  engine  533  had  steam  enough  to 
be  moved,  or  that  it  was  contemplated  by 
any  one  to  move  the  same  onto  the  main  line, 
with  a  block  signal,  Indicating  danger,  be- 
tween his  engine  and  tbe  switch,  En^neer 
Hampson  carelessly  ran  said  engine  out  onto 
the  main  line  without  any  headlight,  negli- 
gently failed  to  observe  tbe  signal  of  Fulton 
to  stop,  passed  the  block  signal,  and  violent- 
ly ran  against  tbe  plaintiff's  engine  without 
warntog,  when  he  sbouM  have  seen  the  plain- 
tiffs torchlight  and  exercised  proper  care; 
that  in  so  doing  Hampson  violated  the  rules 
of  the  company  above  set  forth ;  th&t  tbe 
proper  way  would  have  been  for  Hampson  to 
have  stopped  when  Fulton  signaled  and  to 
have  backed  his  engine  up  with  the  cars 
where  plaintllFB  engine  should  have  been 
coupled.  There  was  a  controversy,  not  ouly 
as  to  bow  the  work  was  done,  bat  as  to  how 
it  should  have  been  done.  Under  all  the 
circumstances.  It  was  for  tbe  Jury  to  deter- 
mine from  the  evidence  whether  or  not  the 
plaintiff  was  negligent,  and,  if  so,  to  what 
extent  such  negligence  contributed  to  the 
alleged  Injury.  N.  T.  C.  &  St.  L.  E.  Co.  T. 
Niebel,  214  Fed.  952,  —  C.  C.  A.  — . 

[S]  The  federal  Employers*  Liability  Act 
(36  Stat  60,  c.  149),  and  tbe  amendmoit  of 
April  5,  1910  (36  Stat.  291,  c.  143),  provide 
that  in  certain  cases  a  common  carrier  by 
railroad,  engaged  In  Interstate  commerce, 
shall  be  liable  for  an  Injury  of  an  employ^ 
suffered  while  engaged  in  such  commerce 
and  "resulting  in  whole  or  In  part  from  the 
negligence  of  any  of  the  officers,  agents,  or 
employes  of  such  carrier,  or  by  reason  of 
any  defect  or  insufflclency,  dne  to  its  neg- 
ligence, in  its  cars,  engines,  appliances,"  etc. 
They  farther  enact  that,  in  all  actions  under 
the  act  for  injuries  to  an  employ^,  "the  fact 
that  the  employ^  may  have  been  guilty  of 
contributory  negligence  shall  not  bar  a  re- 
covery, but  tbe  damages  shall  be  diminished 
by  the  Jury  in  proportion  to  the  amount  of 
negligence  attributable  to  sucb  employ^;" 
thla  except  in  a  case  of  violation  by  snch 
common  carrier  of  any  statute  enacted  Cor 
the  safety  of  employes.  Contribntory  neg- 
ligence being  only  a  partial  Heteaae,  It  Is  then 
necessary,  in  a  case  otherwise  prefer,  to  snb- 
mit  the  matter  ot  contribntory  negUfatoe  of 
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the  plaintiff  to  the  Jury  In  order  that  the 
same  may  be  compared  with  the  negligence 
of  the  defendant  and  the  damagw  asportlon- 
ed  as  the  negligence  of  each  caused  tiie  In- 
jnrf,  and  diminished  accordingly.  N.  ft  W. 
Ry.  Go.  T.  Ehmest,  2!^  U.  S.  114,  33  Sup.  Gt 
6M.  67  I..  Ed.  1096,  Ann.  Gaa.  IdUG,  172. 
ThlB  law  lessens  the  necessity,  which  pre- 
vailed  before  Its  enactment,  for  the  court  to 
declare,  as  a  matter  of  law,  when  the  plain- 
tiff Is  gallty  of  contributory  n^ll^ence.  This 
prerogatiTe  should  be  ezerdsed  by  a  trial 
court  only  In  a  case  where  It  is  plain  that 
£K»n  all  the  evidence  and  drcnmstances,  only 
one  conclusion  conld  be  reasonably  deduced, 
namely,  that  the  plaintiff  was  at  fault  In 
such  respect  and  thereby  contributed  to  hie 
Injury.  As  we  have  Indicated,  we  think  the 
evidence  upon  this  p(^t  dlacloees  a  case  to 
be  submitted  to  the  Jury  for  Its  determina- 
tion under  proper  instructions  as  to  the  law. 

[7, 8]  The  next  assignment  of  error  pre- 
sented inrolree  the  proposition  that  the  de- 
fendant is  not  liable  for  an  Injury  sustained 
by  the  plaintiff  in  bis  participation  in  a  train 
moremcut  destined  to  take  a  defective  en- 
gine to  the  tf-rminal  for  repairs,  where  the 
injury  is  caused  by  such  defects;  that  Is,  if 
the  injury  wob  occasioned  by  a  lack  of  steam 
and  headlights  of  engine  533,  moved  by 
Hampeon. 

In  Southern  Ry.  Go.  r.  Lyons,  169  Fed.  557, 
660,  95  G.  G.  A  56,  68.  25  L.  a  A.  (N.  &)  335, 
838,  it  is  sUted: 

"The  doctrine  whldi  requires  the  master  to 
famish  reasonably  safe  and  suitable  ma<^uiery, 
tools,  appllancee,  premises,  and  the  like,  to  the 
0nploy6,  is  without  application  to  cars  and 
engines  being  moved  to  tne  repair  shops  for  the 
purpose  of  coiiq>lying  with  the  mle  that  they 
be  rendered  safe  and  aoUaUe.  *  *  * " 

In  Houston,  etc..  Ry.  Co.  v.  0*Har^  64  Tex. 
OOS,  Mr.  Justice  Stayton,  speaking  for  the 
court,  saya: 

"That  a  railway  company  would  not  be  11< 
able  to  an  employ^  engaged  in  rnnning  an  en- 
gine for  repair  to  such  place  as  might  be  neces- 
sary, if  the  employ^  knew  of  Che  defects  which 
made  repair  necessary,  is  certainly  true,  for  in 
sadi  case  the  employe  would  he  held  to  have 
assumed  the  ordinary  rUcs  resnlting  from  aoeh 
defects.  •  • 

In  Flanna^  t.  Ghlcago  &  N.  W.  Ry.  Co., 
60  Wla.  4^,  T  N.  W.  3S7,  Is  found  an  extend- 
ed statement  of  tiie  rule  as  follows: 

"Cars  and  engines  are  frequently  damaged, 
and  it  becomes  necessary  to  remove  them  to 
some  proper  place  for  repairs ;  and  it  may  hap- 
pen that  they  are  so  seriously  damaged  that 
their  removal  will  be  attended  with  some  per- 
sonal danger  to  those  engaged  In  tiie  work. 
Tet  this  is  one  of  the  perils  of  the  business,  and 
if  a  person  so  employed  is  injured,  because  of 
the  broken  and  unsafe  condition  oi  the  car  or 
engine,  he  baa  no  remedy  against  th^  owner, 
umesa  such  owner  has  been  otherwise  negli- 
gent" 

See,  also,  Brasel  v.  O.  R.  &  K.  C&,  64  Or. 
167, 102  Pac.  726;  Xeaton  v.  Boston  &  I*  R. 
CSoqmratlon,  186  Mass.  418;  Chicago  A  N. 


W.  Ry.  Go.  V.  Ward,  61  HI.  130;  Holden  v. 
Fit^niv  Ry.  Co.,  129  Mass.  268,  87  Am.  Rep. 
343. 

A  servant  who  engages  In  the  work  of 
bringing  back  to  s  safe  condition  any  part 
of  the  plant  which  has  become  abnormally 
dangerous  assumes  all  the  risks  which  are 
obviously  incident  to  the  work  thus  under- 
taken. 3  Labatt's  Master  ft  S^ant,  {  1166. 
In  other  words,  a  servant  put  to  work  to  re- 
pair a  defective  appliance  cannot  be  beard  to 
complain  of  Its  being  defective,  "inasmuch  aa 
that  v^  thing  Is  the  cause  of  his  being 
there,  and  he  undertook  to  set  It  right,  be- 
ing paid  for  the  rMc  he  ran,  and  voluntarily 
incurring  it"  8  Labatt's  Master  ft  Servant  (2d 
Ed.)  1 1176.  See,  also,  Tobler  v.  Pioneer  Min. 
&  Mfg.  Co.,  166  Ala.  482,  52  South.  66;  White 
V.  ThomasTllle  L.ftP.  CclMN.  a860,66 
8.  B.  210. 

In  the  case  at  bar  the  trial  court,  evi- 
dently having  In  view  the  rule  referred  to, 
after  stating  In  detail  to  the  Jury  that  if  they 
found  the  circumstances  as  enumerated  (In- 
stmction  16,  defendant's  request  No.  4),  In- 
structed them  that  if  one  of  plalntlfrs  crew 
signaled  to  Engineer  Harapson  to  move  Us 
engine  out  onto  the  main  line  and  couple 
with  plaintiff's  engine,  "and  If  from  the  evi- 
dence you  find  that  Engineer  Hampson  obey- 
ed that  signal  and  moved  out  onto  the  main 
line  In  an  ordinary  way,  and  in  the  manner 
which  a  prudent  engineer  would  do,  then  I 
charge  you  that,  with  respect  to  his  coming 
out  upon  the  main  line  or  moving  his  engine 
without  a  headlight,  he  Is  not  guilty  of  n^U- 
geuce,  and  the  defendant  cannot  be  held  lia- 
ble on  that  account;  that  is,  on  account  of 
coming  out  on  the  main  track."  By  this  In- 
struction the  matter  of  the  moving  of  engine 
'533  by  Hampson,  aa  submitted  to  the  Jury, 
seems  to  have  been  confined  to  the  manner  of 
running  the  engine.  Obviously  the  defective 
condition  of  tiie  engine  would  not  be  an  ex- 
cuse for  Hampson,  ttie  defendantTs  engineer, 
to  run  the  engine  out  upon  the  main  line  in 
a  careless,  negligent  manner,  or  to  fall  to 
observe  the  rules  in  regard  to  signals,  or  ren- 
der It  necessary  to  run  the  engine  vlolcmtly 
against  engine  644,  so  as  to  brake  the  same. 
One  of  the  quesUons  for  the  Jury  to  deter- 
mine was  whether  or  not  engine  533  was  ca- 
pable of  generating  suffldent  steam  to  run 
the  engine,  without  cars  attached,  and  at  the 
same  time  famish  steam  to  run  the  dynamo 
and  supply  electricity  for  electric  headltji^ts. 
If  this  could  have  been  done  conveniently, 
then  the  defect  or  weakness  of  the  engine 
was  not  the  real  cause  of  the  lack  of  regular 
headlights.  The  rule  invoked  applies  where 
the  injury  is  caused  by  the  defective  condi- 
tion of  an  engine  while  ninning  the  same  to 
a  place  for  the  purpose  of  repairs.  It  does 
not  apply  to  other  negligence  of  the  defend- 
ant Flannagan  v.  Chicago  ft  N.  W.  R.  Co., 
supra.  It  was  shown  by  the  evldoioe  that^ 
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soon  after  the  Hampeon  engine  533  was  at- 
tached to  the  train,  Its  headll^ts  were  turn- 
ed on  by  Fulton  or  some  one  of  the  crew; 
therefore  there  was  a  question  as  to  the  ex- 
tent of  the  defect  of  the  engine,  or  whether 
the  defect  prevented  sapidyhig  Oie  lights  when 
the  engine  was  ran  upon  the  main  line.  In 
other  words,  the  evidence  disclosed  that, 
whUe  engine  633  was  not  considered  capable 
of  proceeding  on  its  run,  It  did  have  some 
steam. 

[I]  It  is  urged  that  under  these  circum- 
stances the  court  should  have  charged  the 
Jury  as  per  defendantfs  request  8,  as  follows: 

"I  further  histruct  you,  as  a  matter  of  law, 
that  it  was  not  negligcDce  or  waot  of  ordinary 
care  In  Engineer  Hampson  to  brinii;  hia  engine 
oat  to  the  main  line  without  his  headlight  be- 
ing lighted,  in  response  to  a  s^nal  to  do  so 
by  the  brakeman  of  Bnrineer  Pfeifler's  train, 
who  was  in  charge  of  ana  operating  the  switch 
at  that  point." 

This  request  IgncHras  the  manner  in  which 
the  oiglne  was  run  by  Hampson,  and  his 
otlwr  alleged  negligent  acts,  and  would  not 
submit  to  the  Jury  the  question  ot  whether 
or  not  there  was  sufficient  steam  to  run  the 
ds^amo  and  supply  the  electricity  for  the 
headlights,  or  allow  the  Jury  to  determine 
from  the  evidence^  under  all  the  drcum- 
Btances,  whether,  under  the  rules  of  the 
company,  the  headlights  should  have  been 
lighted.  By  instruction  11  (plaintiff's  request 
No.  17),  the  court  submitted  to  the  jury  the 
question  of  whether  or  not  Hampson  was 
guilty  of  negligence,  which  was  the  proxi- 
mate cause  of  the  Injury,  In  falling  to  have 
said  headlight  burning.  While  the  Instruc- 
tion Is  somewhat  general,  we  fail  to  see  any 
reason  why  It  would  not  be  understood  by  the 
Jury. 

[10]  The  defendant  contends  that,  under 
the  authorities,  It  was  not  negligence  for  the 
headlight  to  be  blind.  This,  however,  as  we 
have  Indicated,  depends  upon  a  question  of 
fact  as  to  the  condition  of  engine  633  for  sup- 
plying sufficient  power  for  the  dynamo.  The 
company  is  liable  for  an  injury  to  an  em- 
ploy6  resulting  from  a  defect  or  Insufficiency 
due  to  its  negligen.ce  In  its  cars,  engine,  and 
appliances,  etc  C.  O.  &  G.  R.  R.  Co.  v.  Mc- 
Dade,  191  U.  8.  64,  24  Sup.  Ct  24,  48  L.  Ed. 
96;  Seaboard  Air  Line  Ry.  Co.  v,  Horton,  233 
tr.  S.  492,  34  Sup.  Ct  635,  68  L.  Ed.  1062. 

A  careful  reading  of  the  whole  charge  giv- 
en by  the  trial  court  to  the  Jury,  which  in- 
cluded many  requested  instructions  prepared 
with  great  care  by  the  learned'  counsel  for 
defendant,  leads  us  to  believe  that  the  ques- 
tions of  fact  were  fairly  submitted  to  the 
Jury.  It  was  for  the  Jury  to  determine  from 
the  evidence,  under  all  the  circumstances, 
whether  or  not  the  negligence  of  defendant 
in  whole  or  In  part  caused  the  Injury  com- 
plained of. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  lower  court  is  affirmed. 


WILLIAMS  T.  JOHNSON.   CNo.  8658.) 
(Sapreme  Court  of  Uontana.    Not.  21,  1914) 

1.  Banes  and  Bahkzho  <|  77*)— Insolviitt 
Ba  n  s— Receivbbs— Set-  Git. 

The  rule  that  a  receiver  of  an  inBolvent  ii 
merely  an  assignee,  possessing  only  the  rigiits 
of  the  insolvent,  so  that  cboses  in  tictim  pan 
subject  to  any  right  of  set-off  existing  at  the 
time  of  the  appointment,  applies  to  the  receiver 
of  an  insolvent  commercial  bank,  and  the  rigbts 
of  those  indebted  to  the  bank  must  be  detennin- 
ed  by  their  relations  to  it,  as  they  existed  at 
the  tmie  of  the  appointment  of  the  receiver,  who 
must  allow  the  right  of  aet-oCF  when  it  ex- 
ists as  it  would  have  existed  if  the  bank  itself 
had  sought  to  enforce  the  collection  of  dtims. 

[Ed.  Note.— BV>r  other  eases,  see  Banks  and 
BanUng,  Cant  Dig.  Ii  106-178)^ ;  Dee:  Dig.  | 
77.*] 

2.  Banes  and  Banking  (|  186^— Insolvkt- 
or— Phbfkbehck. 

A  depositor  who  is  indebted  to  a  bank  on 
a  demand  note  in  excess  of  his  deposit,  is 
entitled  to  his  discharse  on  payment  <x  the  iit- 
tennoe,  notwlthstandiDg  the  insolreDcy  of  the 
bank,  and  this  does  not  give  him  a  "prefmwx" 
over  any  other  creditor. 

[EM.  Note. — For  otber  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  375-379 ;  Dec  Dig.  i 
135.*] 

3.  Banes  and  Bankinq  (S  301*)— "Savihos 
Ban  k"— Natube. 

A  "savings  bank"  has  no  capital  stock,  and 
Its  incorporators  bare  no  property  interest  in 
the  funds  deposited,  bat  their  sole  office  is  to 
manage  and  invest  the  same  as  trustees  for  the 
depositors,  who  alone  are  interested,  and  enti- 
tled to  the  profits  of  the  business,  and  it  ia 
treated  as  a  quasi  charitable  and  benenleDt  is- 
stltution. 

[Ed.  Note.— For  other  Baaks  and 

Banking,  Cent  Dig.  SS  1159,  116^1164,  1166- 
1168,  1172-U76;  Dee.  Dig.  t  SOL* 

For  other  definitions,  see  Words  and  Phrasea, 
First  and  Second  Series,  Savings  Bank.] 

4.  Banks  and  Banking  (g  291*)— Oboakiza- 

UON— StATUTOBT     PbOVISIONS  —  "COMUEE- 

ciAL  Bank"— "Savin OS  Bank." 

A  bank  organized  under  Ber.  Codes,  U 
3923-8944,  with  a  capital  stock  represented  by 
shares  transferr&ble  on  the  books,  and  governed 
by  directors,  and  aathorized  to  engage  in  Tt- 
rious  kinds  of  business,  not  indnding  the  busi- 
ness of  a  savings  institution,  except  that  de- 
posits may  be  received  and  held  by  it  for  acrum- 
ulatioa  at  a  rate  of  interest  agreed  on,  with 
the  right  to  divide  the  profits  among  the  stock- 
holders, who  are  liable  for  the  debts  incurred  by 
the  bank  to  the  extent  of  the  value  of  the 
shares  held  by  than,  is  a  commercial  bank,  aod 
not  a  "savings  bank,"  within  sections  3945-3958; 
though  it  includes  in  Its  name  the  words  "sav- 
ingfl  bank." 

[Ed.  Note.— For  other  cases,  see  Banks  tad 
Banking,  Cent  Dig.  S  1128 ;  Dec.  Dig.  {  29L*] 

5.  Banks  and  Banking  (|  SO*)— Insolvebct 
— Declabation  op  Insolvenct— ErracT  05 
Matubitt  of  Deposits. 

Since  the  effect  of  the  insolvency  ot  a  bsnk 
is  to  make  deposits,  wbcrher  subject  to  check  or 
in  savings  account  for  which  a  passbook  is  is- 
sued, due  and  actionable,  a  depo^itir  indebted 
to  the  bank  on  a  demand  note  io  excess  of  the 
deposits  of  both  classes  is  entitled,  under  Rev. 
Codes,  S  6043,  to  interest  on  the  deposits  from 
the  date  of  the  sospension  and  declared  insolven- 
cy to  the  date  of  the  judgment  on  the  note.  Im> 
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tb*  amount  of  the  deposHi  alknred  u  a  nt- 

[Ed.  Nota.— For  other  caws,  aee  Banks  and 
Bankinff,  Cent  Dig.  H  Isi-OM;  Dec  Dig.  | 
80. 

6.  Appui.  and  Ebbob  (|  878*)— Pabtt  Ek< 

tttlkd  to  oomplain. 

A  defendaDt  who  does  not  appeal  and  who 
does  not  by  cross-assignment  in  nis  brief  ask 
for  a  modification  of  the  Jodgment,  as  authorized 
hj  Rev,  Codes,  S  7118,  cannot  on  the  appeal 
of  plaintiff  complain  of  the  judgment. 

CBd.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent.  Dig.  H  3573-3580;  Dee.  Dig.  8 
878,*] 

7.  Bahkb  ard  Baitkino  (|  80*>— IifSOLvanor 

 DkFOSITS— IlTTKBEBT. 

A  receiver  of  an  insolvent  bank  who  ob- 
tains judgment  on  a  demand  note  given  hj  a 
depositor  cannot  complain  because  the  court 
disallowed  interest  on  the  check  balance  of  the 
^posit  and  charged  interest  on  the  savings  bal- 
ance, as  though  the  deposit  agreement  therefor 
remained  in  force ;  for,  if  It  remained  in  force, 
the  allowance  was  proper^  while,  if  the  sgree- 
ment  was  broken  by  the  insolvem?,  the  aUow- 
ance  of  the  legal  rate  of  Intarest,  wakh  was  in 
excess  of  the  contract  rate,  riionld  bav«  been 
made. 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  184-196;  Dec.  Dig.  { 
80.*] 

Appeal  from  District  Court,  SUtcp  Bow 
Oountr  :  Jeremiah  J.  I^ch,  Judge. 

Action  by  F.  D.  WUllamB,  as  receiver  of 
tbe  State  Savings  Bank  of  Butte,  agalnati 
E.  T.  Johnson.  From  a  jadgment  granting  re- 
lief, plaintiff  appealK  Affirmed. 

Kremer,  Sanders  &  Kr^er,  of  Butte,  for 
appellant  Karl  N.  Genzberger.  ot  Butte,  for 
respondent. 

BBANTLT,  G.  J.  This  action  was  brought 
by  plaintiff,  as  recelTer  of  the  Butte  Savings 
Bank,  to  recover  the  sum  of  91,000  due  from 
defendant  to  the  bank  uoon  a  demand  note 
for  borrowed  money,  dated  May  6,  1014,  to- 
gether with  Interest  at  the  rate  of  8  per  cent 
per  annum.  Though  formal  pleadings  were 
tiled,  the  cause  was  submitted  to  the  trial 
court  upon  an  agreed  statement  of  facts, 
whicb  may  be  epitomized  as  follows:  The 
bank  la  a  corporation  organized  under  the 
laws  of  Montana  as  a  savings  trust  deposit 
and  security  association,  and,  at  the  date  of 
the  execution  of  the  note  In  controversy,  was 
engaged  at  Butte,  Mont,  In  conducting  the 
business  such  corporaUcMis  are  authorised  to 
conduct  under  the  provisions  of  section  3937 
of  the  Revised  Codes,  including  the  holding 
of  money  on  deposit  payable  on  time  or  on 
demand,  as  well  as  in  trust  to  accumulate 
at  an  agreed  rate  of  interest  On  August  S, 
1014,  It  having  become  Insolvent  the  state 
examiner,  by  tbe  order  of  the  Governor  and 
Attorney  General  of  the  state,  took  possession 
of  it  and  all  its  assets  and  closed  Its  doors. 
Thereafter  the  state,  through  the  Attorney 
G^ieral,  brought  an  action  to  have  Its  busi- 
ness adjusted  and  wound  up  and  distribution 
of  Its  assets  made  through  tiie  agency  of  a  re- 


ceiver. By  agreement  between  the  Attorney 
0»eral  and  the  bank,  plaintiff  was  appointed 
receiver.  He  at  once  qualified,  took  over  all 
ttae  assets  from  tlie  examiner,  and  proceeded 
to  perform  his  duties.  Among  the  assets  he 
found  the  note  In  question.  When  the  examin- 
er took  possession,  the  defendant  had  on  de- 
posit subject  to  check,  a  balance  of  $479.00. 
He  also  had  a  savings  account  for  which  he 
held  a  passbook,  showing  a  balance  due  him 
of  1215.83.  Under  the  rules  adopted  by  the 
bank,  balances  on  savings  accounts  remaining 
on  deposit  for  three  months  or  more  drew 
interest  at  the  rate  of  4  per  ceaat.  per  annum ; 
the  accruing  Interest  being  capitalized  oa  tbe 
Ist  days  of  January  and  July.  The  bank  at 
its  option  could  require  notice  of  with- 
drawals ot  savings  deposits  as  follows:  Thir- 
ty days'  notice  for  sums  not  exceeding  $100 ; 
60  days*  for  sums  exceeding  |100  and  less 
than  9600 ;  90  days*  for  sums  of  $500  and  less 
than  $1,000,  etc.  The  sum  due  defendant  on 
hlfl  savings  account  consisted  of  his  balance, 
with  interest  added  up  to  July  1,  1814.  On 
August  20th  the  plaintiff  donanded  of  defend- 
ant payment  of  the  full  amount  of  his  note. 
The  defendant  demanded  that  the  plaintiff 
apply,  as  a  part  payment  of  the  amount  of 
the  note,  the  balance  on  his  check  account 
and  also  the  balance  shown  by  his  passbook 
on  July  Ist,  with  interest  at  the  rate  of  4  iwr 
oent  per  annum  from  that  date.  He  accom- 
panied this  demand  with  an  offer  to  pay  the 
balance  remaining  due  on  tbe  note.  The  de- 
mand and  offer  were  refused,  on  the  ground 
that  the  defendant  was  entitled  to  such  pro- 
portlcai  of  these  amounts  only  as  will  be  found 
due  ratably  to  all  other  creditors  of  the  bank 
upon  the  final  distribution  of  Its  assets.  On 
August  3,  1914,  the  bank  had  notified  all  its 
castomers  having  savings  accounts  with  it 
tliat  it  would  thereafter  require  notice  of 
withdrawals  as  provided  by  its  roles.  De- 
fendant did  not  at  any  time  give  notice  that 
he  Intended  to  make  withdrawal  of  his  ac- 
count or  any  part  of  It  At  the  trial,  defend- 
ant contended  that  he  was  entitled  to  have 
credited  upon  the  amount  of  the  note  the  bal- 
ance of  his  check  account,  with  legal  Interest 
from  August  20th,  when  he  demanded  a  set- 
tlement with  the  plaintiff,  together  with  the 
balance  on  his  savings  account  with  Interest 
at  the  rate  of  4  per  cent  from  July  lat  The 
court  sustained  both  contentions,  except  that 
it  disallowed  Interest  on  the  first  balance,  and 
rendered  Judgment  for  the  plaintiff  for 
$335.96,  balance  of  principal  and  Interest, 
The  plaintiff  has  appealed. 

At  the  hearing  in  this  court  counsel  for 
the  plaintiff  made  the  couceftslon  that,  when 
the  bank  ceased  to  do  bnslness,  all  halanres 
on  savings  accounts  became  due  without  pre- 
vious notice  to  the  bank  or  the  receiver,  thus 
eliminating  this  feature  of  the  case.  They 
submitted  the  question  whether,  upon  the 
facts  disclosed  by  the  statement,  the  dedalon 
of  the  trial  court  allowing  defendant  credit, 


*For  otlier  osms  im  Hum  tcvl«  and  section  NUMBER  in  Dec  DIs.  *  Am.  Dls.  Kay-No.  SetiM  ft  Rep'r  Indoxes 
144P.-40 


Digitized  by 


Google 


770 


144  PACIFIC 


RBPOBTBB 


(Mont. 


by  way  of  coonterdalmB,  for  the  amonnts 
of  Ilia  deposits,  does  not  give  him  an  unlaw- 
ful preference  over  other  depositors  of  the 
bank.  Incidentally  they  also  presented  the 
Inquiry  whether  the  defradant  Is  entitled  to 
interest  on  either  or  botli  of  his  balances. 

[1]  By  a  pncttcally  nnanlmons  line  of  de- 
dslcois,  the  courts  have  held  that,  when  a  re- 
ceirer  takes  chaise  of  the  estate  of  an  insolv- 
ent, he  occupies  a  position  in  no  respect  dlf- 
tensA  from  that  of  the  Insolvent  prior  to  the 
appointment  He  becomes  merely  the  as- 
aignee  of  the  Ixuo^rent,  and  has  exactly  the 
same  rights:  He  is  not  an  Innocent  purchaser 
In  any  teaae  at  that  term.  An  ordinary  as- 
signee takes  an  assignment  of  a  thing  in  ac- 
tion "without  prejudice  to  any  set-off  or  other 
defense  existing  at  the  time  of,  or  before,  no- 
ttoe  of  the  assignment"  Bev.  Codes,  f  6478 ; 
Stadler  v.  First  Nat  Bank,  22  Mont  190,  56 
Pac  111,  74  Am.  St  Rep.  582;  Cornish  t. 
Woolverton,  ^  Mont  456.  81  Pac.  4, 108  Am. 
St.  Bep.  698.  The  fact  that  the  receiver  be- 
comes the  assignee  by  virtue  of  his  appoint- 
meat  does  not  put  blm  niton  any  higher 
ground  than  when  the  assignment  is  the  re- 
sult of  private  contract  He  Is  the  arm  of 
the  court  to  accomplish  the  distribution  of 
the  assets  of  the  insolvent  Colton  et  al.,  Ke- 
celvers,  v.  Dover,  etc.,  A88*n,  90  Md.  85, 
45  Atl.  23,  46  L.  R.  A.  388,  78  Am.  St  Rep. 
431;  People  v.  Safe  Deposit  &  Trust  Oo. 
(Cal.)  141  Pac.  1181;  People's  Bank  v.  Pat- 
ereon  Gas  L.  Co.,  23  N.  J.  Law,  283;  Farm- 
erg'  .  Deposit  Nat.  Bank  v.  Penn  Bank, 
123  Pa.  283.  16  Atl.  761,  2  D.  R.  A.  273 ;  23 
Am.  &  Eng.  Ency.  of  (Law  (2d  Ed.)  1074.  On 
this  subject  Mr.  Pomeroy  says: 

"The  general  rule  is  that  a  receiver  acquires 
no  greater  intereBt  in  an  estate  than  the  one 
from  whom  he  takes  ;  and  it  follows  that  ohoses 
in  action  pass  to  him  subject  to  any  right  of 
8Ct-off  exintinc  at  the  time  of  his  appointment." 
Pomeroy  Eq.  Itemedies,  H  186,  187. 

The  rule  applies  to  a  receiver  of  an  in- 
solvent bank,  and  the  rights  of  those  Indebt- 
ed to  the  bank  are  to  be  determined  by  their 
relations  to  it  as  they  existed  at  the  time  the 
receiver  was  appointed.  It  Is  as  much  his 
duty  to  recognize  and  ^ow  the  ri^t  of  set- 
olt  when  it  exists  as  It  would  have  been  If 
the  bank  itself  had  sought  to  enforce  the  col- 
lection of  the  particular  claim.  It  was  so 
held  by  this  court  In  the  case  of  Mercer  v. 
Dyer,  15  Mont  317,  39  Pac.  814,  following 
the  authority  of  Scott  v.  Armstrong,  140  V. 
S.  400, 13  Sup.  Ct  148,  80  li.  Ed.  1068 ;  Tard- 
ley  V.  Clothier  (C.  C.)  49  Fed.  837;  Id.,  51 
Fed.  500^  2  G.  a  A  349,  17  L.  B.  A.  462; 
and  Van  Wagoner  t.  Paterson,  23  N.  J.  Law, 
283.  Further  discussion  of  the  subject  in 
this  Jurisdiction,  we  think,  ought  to  be  fore- 
closed by  this  case.  Counsel  insist  that  the 
case  is  not  dedaive,  for  the  reason  that  the 
claim  involved  was  a  trust  fund  when  de- 
posited in  the  bank;  that  It  retained  this  at- 
tribute in  the  hands  of  the  receiver;  and 
that  being  for  this  reason  recoverable  from 


Urn  as  a  preferred  clalmi,  it  was  properly 
pleadable  as  a  set-off.  As  we  understand  the 
case,  the  court  decided  these  propositions: 
0)  That  the  right  of  set-<rfr  was  not  im- 
paired by  the  InsolTmcy  of  the  bank;  and 
(2)  that  It  was  not  prohibited  by  the  Nation- 
al Bank  Law.  U.  S.  Ber.  St  i  6Z42;  U.  S. 
Comp.  St  1913,  I  9834.  The  mention  of  the 
character  of  the  fund  in  the  latter  iiart  of 
the  opinion  was  made  Incidentally  in  discuss- 
ing the  question  whether  the  warrant  held 
by  the  bank  at  tba  time  It  became  InscAvent 
was  due,  and  it  and  the  deposit  claimed  as 
a  set-off  consUtnted  mutual  dalma  between 
the  bank  and  the  county.  The  case  of  Stad- 
ler  T.  First  Nat  Bank  recognised  the  rule 
as  established  by  this  case.  VTere  it  not  de* 
clsive,  we  should  nevertheless  feel  bound  to 
yield  our  Judgment  to  the  overwhelming 
weight  of  authority  on  the  subject  To  the 
citations  made  above  we  may  add  the  fol- 
lowing: Thompson  V.  ITnlon  Trust  Co.,  130 
MiCh.  508,  90  N.  W.  294,  97  Am.  St  Rep.  494; 
Jack  V.  Klepser,  196  Pa.  187,  46  Atl.  479,  79 
Am.  St  Rep.  699 ;  Balbac3k  v.  Frelingbnysen 
(C.  O  15  Fed.  675;  Salladln  v.  MltcfaeU.  42 
Neb.  859,  61  N.  W.  127;  State  v.  Brobston. 
94  Ga.  95,  21  S.  R  146,  47  Am.  St  Rep.  138 ; 
Miller  V.  Franklin  Bank  (N.  Y.)  1  Paige,  444 ; 
Fort  V.  McCully  (N.  T.)  59  Barb.  87 ;  Davis 
V.  Industrial  Mfg.  Co.,  114  N.  C.  321, 19  S.  BL 
371,  23  L.  B.  A  .322;  Jones  v.  Plenlng,  85 
Wis.  261,  55  N.  W.  413;  Adams  v.  Spokane 
Drug  Co.  (C.  C.)  57  Fed.  888,  23  L.  R.  A.  334; 
Hade  V.  McVay,  31  Ohio  St.  231;  McCagg  v. 
Woodman,  28  III.  84;  Assignment  of  Hamil- 
ton, 26  Or.  679,  38  Pac.  1088;  Steelman  v. 
Atchley,  98  Ark.  294,  135  S.  W.  902,  32  L.  R. 
A.  (N.  S.)  1060;  Osbom  v.  Byrne,  43  Conn. 
155;  21  Am.  Rep.  641 ;  Tourtelot  v.  Whlthed, 
9  N.  D.  407,  84  N.  W.  8.  See,  also.  Mlchle 
on  Banks  and  Banking,  p.  634;  Pomeroy'ti 
Eq.  Bemedies,  S  188. 

[2]  The  relation  of  the  defendant  to  the 
bank  was  not  that  of  a  creditor  only.  He 
was  also  its  debtor;  and  though  his  debt 
exceeded  his  claim  against  the  bank.  In  an 
action  by  the  bank  against  him  he  would 
have  been  entitled  to  a  set-olT  by  way  of 
counterclaim.  The  claim  of  the  bank  was  a 
valuable  asset  only  so  far  as  it  was  not  off- 
set by  Its  debt  to  him  That  he  is  entitled 
to  his  discbarge  upon  payment  of  the  differ- 
ence does  not  give  him  a  preference  over  any 
other  creditor. 

[3]  Counsel  a^es,  however,  that  this  gen- 
eral rule  can  have  no  application  to  this  case, 
for  the  reasons  that  the  bank  was  doing  busi- 
ness as  a  savings  institution;  that  the  de- 
fendant occupies  towards  its  assets  a  rela- 
tion similar  to  that  of  a  stockholder  in  a 
commercial  bank ;  and  hence  that  his  rights 
are  to  be  determined  by  the  rule  applicable 
to  such  stockholders.  In  support  ot  this 
contention  they  quote  from  Mlchle  on  Banks 
and  Banking  as  follows: 

"Upon  the  insolvency  of  a  savings  bank,  an 
ordinary  depositor  cannot  set  off  bis  deposit 
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against  a  debt  due  from  him  to  tiie  bank,  and 
this  is  ao  though  the  debt  is  tor  borrowed  money. 
Neither  the  depositor's  pledge  of  his  deposit  boolc 
to  the  bank  as  collateral  security,  nor  the  bank's 
expectation,  at  the  time  the  debt  la  created,  that 
he  will  apply  his  deposit  in  payment  tbareof, 
entitle  him  to  set  it  oS  In  payment  of  the  debt. 
Volume  3,  p.  2246. 

They  also  cite  several  cases  upon  which 
this  author  bases  his  text,  among  them  Oh- 
bom -T.  Byrne,  supra;  Cogwell  t.  Kocklng' 
bam,  etc.,  Savings  Bank,  69  N.  H.  43;  Stock- 
ton T.  Mechanic'  &  Laborers*  Sav.  Bank,  32 
N.  J.  Eq.  163;  and  Hannon  t.  WllUams,  34 
N.  J.  Eq.  255,  38  Am.  Rep.  378.  We  do  not 
doubt  tbe  propriety  or  soundness  of  the  rule 
announced  in  these  cases.  The  character  of 
the  institution  under  consideration  in  eacb 
of  them  was  such  as  to  distinguish  it  from 
one  organized  and  conducted  for  commercial 
purposes.  Such  an  institution  has  no  capital 
stock.  Its  incorporators  have  no  property  In- 
terest in  the  funds  deposited  In  It  Their 
sole  office  is  to  manage  and  invest  them  as 
guardians  and  trustees  for  the  deposltom. 
The  latter  alone  are  interested  In  the  pros- 
perity of  the  institution.  The  assets  are  its 
invested  funds  made  up  of  tbe  common  con- 
tributions of  all  the  depositors.  AU  tbe  prof- 
Its  of  the  business  are  divided  among  the 
depositors  or  accumulated  In  a  surplus  fund 
for  the  common  benefit  or  for  greater  secur- 
ity. Indeed,  sut^  a  bank  is  treated  in  all 
these  cases  as  a  <guaBt  charitable  and  benevo- 
lent Institution. 

[4]  One  of  the  kind  under  consideration 
here  has  none  of  the  attributes  of  snch  an 
institntion.  By  reference  to  the  statute  pro- 
viding for  Its  oi^anizatlon  and  regulating  its 
business  (Rer.  Codes,  H  3928-^944),  it  will 
be  found  that  It  must  be  classed  among  cor- 
porations organized  for  profit  and  as  bearing 
the  same  general  )%latlon-  to  its  depoeltois 
as  do  satSx  corporations.  It  must  have  a 
<»ld^tal  BboA,  which  Is  repreaented  by  shares 
issued  to  the  stockholders  and  are  transfer^ 
able  upon  its  books  by  the  mode  provided  by 
its  by-laws.  Its  board  of  directors  Invests 
the  capital  stock  and  deposits  tor  the  profit 
of  the  Btockholdera  The  stocUiolders  are 
liable  for  the  debts  Incurred  by  it  to  the  ex- 
tent of  the  value  of  the  shares  held  by  them. 
It  may  oigage  in  11  differmt  kinds  of  busi- 
ness, none  of  tbem  partakli^;  in  any  measure 
ot  the  natnre  of  the  business  <tf  a  savings 
insUtotion,  except  that  depocdta  may  be  re- 
ceived and  htid  by  It  for  accnnnilation  at 
such  a  rate  ot  interest  as  may  be  agreed  up- 
on. Its  profits  are  divided  among  the  stock- 
holders— not  the  depositors.  The  latter  have 
no  interest  in  them.  Its  pn^rty  Is  sub- 
ject to  taxation  in  the  same  manner  as  that 
of  nati<niftl  banks.  It  thus  aivears  that, 
though  the  insolvent  bears  tlie  name  "Butte 
Savings  Bank."  it  la  not  a  ^'savings  bank" 
within  the  meaning  of  the  cases  referred  to 
supra,  but  a  "commercial  bank"  pure  and 
simple.  The  distinction  between  institutions 


falling  within  the  two  classes,  has  been  rec* 
ognized  by  the  courts  and  the  rights  of  de- 
posttOES  determined  accordingly.  Robinson 
r.  Alrd,  Receiver,  48  Fla.  80,  29  South.  683; 
People  T.  Mechanlis'  &  Trados'  Sav.  Institu- 
tion, 82  N.  T.  7.  Nor  does  the  designation  it 
bears  require  It  to  be  classed  under  the 
head  of  savings  banks,  within  the  meaning 
of  the  statute  providing  for  the  organization 
and  regulation  of  savings  banks,  as  such, 
under  our  Code.  Rer.  Cod^  IS  8945-3958. 
It  was  not  organized  under  these  provisions. 
Even  so,  it  would  seem  that  the  relation  be- 
tween It  and  its  d^sltors  would  not  be 
governed  by  the  rule  stated  by  Mr.  Mlcble 
supra.  By  an  examination  of  these  provi- 
'sions  it  will  be  found  that  subject  to  cei> 
tain  restrictions  as  to  the  character  of  the 
business  which  may  be  conducted  by  them 
and  requirements  to  be  observed  for  the 
greater  security  of  the  d^)osltors,  they  are 
not  benevolent  or  dmritable  in  their  nature, 
but  are  organized  primarily  for  the  benefit 
of  the  stockholders,  who  are  entitled  to  all 
the  profits  of  the  business  after  tbe  deposi- 
tors have  been  paid  such  rates  of  interest 
upon  their  deposits  as  may  be  provided  by 
the  by-laws.  Whether  the  rule  contended 
for  ai^liee  to  them  we  shall  not  undertake 
to  decide,  because  It  does  not  arise  In  this 
case.  We  are  clear  in  the  conviction,  bow- 
ever,  that  it  cannot  Justly  be  applied  to  a 
corporation  organized  for  purely  commercial 
purposes,  as  was  the  case  her& 

[i-7]  Tbe  effect  of  tbe  suspension  and  de- 
clared insolvency  of  the  bank  was  to  make 
the  defendant's  deposits  due  and  actionable. 
Stadler  v.  First  Nat  Bank,  supra.  This  be- 
ing 80,  he  was  entitled  to  receive  Interest 
from  August  Gth  until  the  date  of  the  judg- 
ment. Rev.  Codes,  f  6043 ;  Hefferlln  v.  Karl- 
man,  29  Mont.  13d,  74  Pac.  201;  Leggat  v. 
Gerrick,  35  Mont  91,  88  Pac  788,  8  L.  R.  A. 
(N.  S.)  1238.  Of  the  decision  of  the  trial 
court  In  this  behalf,  however,  neither  party 
Is  In  position  to  complain.  In  fact,  the  de- 
fendant does  not  complain,  because  he  haa 
not  appealed.  Nor  has  he  by  cross-assign- 
ment in  bis  .brief  asked  that  the  Judgment  be 
modified.  Rev.  Codes,  {  7118.  The  plaintiff 
cannot  complain,  for  the  reason  that  the 
court  disallowed  interest  on  the  check  bal- 
ance and  charged  Interest  on  the  savings 
balance,  as  tbougb  the  deposit  agreement 
was  still  in  full  force.  If  It  remained  In 
force  notwithstanding  the  Insolvency  of  the 
bank,  the  allowance  was  proper  as  made; 
otherwise  the  contract  was  broken  down, 
and  allowance  of  the  legal  rate  should  have 
been  made  from  the  date  at  which  the  state 
auditor  took  charge. 

Judgment  affirmed. 

8ANNBR,  X,  concurs.  HOLLOWAT,  J.,  be- 
ing alMent  did  not  hear  the  argument  ^d 
takes  no  part  in  the  foregoing  decision. 
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8TBITZEL-SFABEBG  LUMBER  GO.  T.  E1I>- 

WABDS  et  aU   (No.  3428.) 
(SupxeiM  Cvaxt  vt  Montana.    Dec.  1.  1914.) 

1.  Tkhdos  ahd  Pubohahkb  (1  54*)— Title  of 

PUBCHASBB— El^UITABUE  TiTLB. 

A  purchaser  in  posaeasjon  of  land  under  a 
contract  of  purchase  callinc  for  payment  in  in- 
Btallments  haa  an  eguitaola  Interest  in  the 
land. 

[Ed.  Note.— For  other  casu,  ace  Vendor  and 
Purchaser,  Cent.  Dig.  i  85;  Dec.  INg.  %  54.*] 

2.  Mechanics'  Liens  (S  180*)— "Pbopertt" 
Subject  to — Statutobt  PaoviaiONS. 

The  lien  given  by  Rev.  Codes,  8  7290,  giv- 
ing to  materialmen  a  lien  on  the  "property"  for 
materials  furnished  for  any  bnlldinf,  structure, 
or  other  improvement,  etc^  la  primarily  a  Hen 
on  the  building,  structure,  or  other  improve- 
ment, and  extends  to  the  land  incidentally, 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Lieni,  Cent.  Dig.  |  809;  Dec.  Dig.  1  180.* 

For  othw  definitimia,  see  Worda  and  PhraKs, 
FLnt  and  Second  Seriea,  Property.] 

3.  Mecharicb'  Liens  (S  59*)— Lixnb  its  Ua- 
TERiAia— Equitable  Owneb. 

Where  a  purchaser  in  possession  under  a 
contract  of  purchase  atipulating  for  |)ayment 
In  instaUments  contracted  t(a  the  erection  of  a 
building,  a  materialman  furnishing  materials 
used  in  the  building  acquired  a  lien  thereon, 
though  before  the  filing  of  a  Hen  the  purchaser 
defaulted  in  the  payment  of  an  installment 

[Ed.  Note.— For  other  case*,  see  Mechanics' 
Idem,  Cent  Dig.  ||  7fi»  76;  Dto.  Dig.  S  &9.*J 

4.  MECaAHZOB'  LiBlTS  (|  5*)— RiOHT  TO  LXXH 

—Statutobt  FsovisioNft— Cohpuancb. 
Though  the  right  to  a  lien  is  statutory,  so 
that  compliance  with  the  statute  is  necessary  to 
a  lien,  yet,  when  the  necessary  steps  have  been 
taken,  tiie  statute  will  be  liberally  construed  as 
remedial  in  character. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  IMg.  H  8,  S;  Dec.  Dig.  S  5.*] 

6.  Mechanics*  Liens  (S  247*)— Pbopbbti  Sub- 
ject TO— Statutobt  Peovisions. 

The  lien  on  a  building  given  by  Ber.  Codes, 
I  7290,  for  materials  fnmuEed  for  its  construc- 
tifm  is  unaffected  by  the  fact  that  some  injury 
may  result  to  the  realty  by  the  removal  of  the 
building ;  for  the  statute  contemplatea  removal, 
whether  injury  results  or  not 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  {  432;  Dec  Dig.  f  247.*] 

Appeal  from  District  Court,  Flathead 
County ;  J.  E.  Erlckson,  Judge. 

Action  by  the  Strltzel-Spaberg  Lumber 
Company  against  William  Edwards  and  oth- 
ers. From  a  judgment  denyli^  relief,  plain- 
tiff appeals.   Reversed  and  lemauded. 

A.  J.  Lowary,  of  Poison,  for  appellant 
Logan  ft  Child,  of  Ealispell,  tot  respondents. 

HOLLOWAT,  J.  In  1910  J.  L.  Mclntlre, 
who  owned  a  certain  town  lot  In  Poison,  con- 
tracted to  sell  it  to  J.  H.  Campb^,  who 
thereafter  entered  into  a  contract  to  sell  the 
same  lot  to  WllUam  Edwards.  Edwards 
went  Into  possession  under  the  contract  and 
erected  a  building  upon  the  lot  The  Strlt- 
sel-Spaberg  Lumber  Company  furnished  ma- 
terials to  Edwards  for  the  bnlldlng,  and,  sot 
baTlng  been  paid,  filed  its  materialman's  Uen. 
Shortly  before  the  Hea  was  filed,  Edwards  de> 


fanltod  In  tba  payment  f or  On  lot,  aod 
GamjH)^  and  Mclntlre  thai  sold  it  to  Esaa 
James,  who  ccnnmenced  an  actl(Hi  to  dispos- 
sess Eklwards,  and  that  action  was  pending  at 
the  time  this  salt  to  foreclose  the  lien  was 
instituted  by  the  lumber  company.  Bdwards 
and  Mclntlre  failed  to  appear.  Defendant 
James  answered,  setting  forth  the  ttstt 
above  somewhat  more  In  detail.  The  trial 
court  made  findings  In  substantial  oonfbmlty 
with  these  redtals,  and.  In  addition,  fmmd 
"that  the  said  building  constructed  upon  the 
premises  In  question  cannot  be  removed  there- 
from witiiout  injury  to  the  realty,"  and  con- 
cluded 'that  defendant  William  Edwards'  in- 
terest in  and.  to  the  premises  herein  Involved 
was  not  such  that  any  Uen  for  materials  used 
in  the  construction  of  said  dwelling  house 
could  attach."  Judgment  tor  defendant 
James  was  rendered  and  entered,  and  plain- 
tiff appealed  therefrom  and  from  an  order 
denying  It  a  new  trlaL 

[1 , 2]  That  Edwards  was  in  possession  of, 
and  had  an  equitable  Interest,  In  the  1<^  at 
the  time  he  contracted  for  the  building  ma- 
terials, and  throughout  the  entire  time  dur- 
ing which  the  materials  were  furnished,  can- 
not be  gainsaid.  Does  the  fact,  then,  that  he 
had  but  a  defeasible  interest  In  the  lot,  and 
that  such  interest  failed  before  the  lien  was 
foreclosed,  but  after  the  materials  were  fur- 
nished, operate  to  defeat  the  Uen  altogether? 
The  Identical  question  Is  somewhat  new  in 
tills  state,  but  upon  principle  it  cannot  be  of 
doubtful  solution.  Section  7290,  Revised 
Codes,  gives  to  the  lumberman  a  lien  upon 
the  property  for  materials  furnished  for  any 
building,  structure,  Improvement,  etc.  In  the 
lien  notice  he  is  required  to  give  a  descrip- 
tion of  the  property  to  be  charged  with  such 
lien.  Section  7291.  Section  7293  provides 
that  the  Uen  extends  to  the  whole  lot  or  lota 
upon  which  the  building  or  improvement  is 
situated,  if  vrithin  a  city  or  town,  provided 
the  land  belongs  to  the  person  who  causes 
the  buUding  to  be  constructed ;  but  If  such 
person  has  less  than  a  fee-slmple  estate  in 
such  land,  then  only  his  Interest  tiierein  is 
subject  to  the  Uen.  It  is  argued  that,  since 
Edwards'  Interest  in  the  lot  wholly  failed  be- 
fore the  lien  was  foreclosed,  there  was  not 
anything  which  a  decree  of  foreclosure  could 
direct  to  be  sold.  The  ai^nment  itf  counsel 
and  the  conclusion  of  the  trial  court  appar- 
ently proceed  upon  the  assumption  that  the 
Vkm  given  by  section  7290,  above,  attaches  ex- 
clusively, or  at  least  prinurily,  to  the  land 
upon  which  the  buUiUng  Is  erected,  and 
thaefore,  without  some  title  to  the  land  la 
the  one  who  purchases  the  materlali  there 
cannot  be  a  Uen.  We  are  of  the  oplnltm  that 
the  assumption  Is  not  justified,  but  that,  on 
tbe  contrary,  the  Uen  Is  given  primarily  spon 
the  butidlng,  structure,  or  other  improranent, 
and  extends  to  the  land  Incldmtally.  !niat 
this  Is  correct  seems  to  be  borne  out  W  the 
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terms  of  tbe  statute  and  Ita  bistory.  In  the 

Compiled  Statutes  of  1887  the  lien  was  giren 
In  terms  upon  the  building,  erection,  bridge, 
flume,  canal,  ditch,  etc.  Section  1370,  5th 
Dlv.  Comp.  Stat  Section  1374  provided  that 
the  lien  given  by  section  1370  extended  to  the 
lot  or  land  upon  which  the  building.  Improve- 
ment or  structure  was  situated,  but  only  to 
the  extent  of  the  rlgbt  title,  or  interest  own- 
ed therein  by  the  owner  or  proprietor  of  such 
building;  and  If  the  interest  was  a  lease- 
bold,  the  forfeiture  of  tbe  lease  did  not  for- 
feit or  Impair  the  lien  so  far  as  concerned 
tlie  buUdli^,  erection,  or  other  Improvement, 
but  such  building,  erection,  or  other  improve- 
ment might  be  sold  to  satisfy  the  lien,  and 
removed  by  the  purchaser  within  20  days  aft- 
er the  sale.  Section  1375.  In  case  the  build- 
ing subject  to  the  lien  was  upon  land  iocum- 
bered  by  a  prior  mortgage,  the  lien  might  be 
enforced  against  tbe  building,  with  the  right 
In  the  purchaser  to  remove  it.  Section  137&. 
This  was  the  state  of  the  law  at  the  date  of 
Its  codification.  Section  2130  of  Uie  Code  of 
Civil  Procedure  of  1805  (Rev.  Codes,  S  7290) 
granted  a  lien  to  a  materialman,  and  cor- 
respouded  in  its  provisions  to  section  1370 
of  the  Compiled  Statutes,  above.  However, 
instead  of  the  lien  attaching  to  the  building, 
erection,  bridge,  flume,  canal,  etc,  In  terms, 
as  under  the  Complied  Statutes,  the  Code  of 
Civil  Procedure  granted  the  lien  upon  "the 
property  upon  which  the  work  or  labor  Is 
done,  or  material  furnished,"  and  this  phras- 
eology baa  been  carried  forward  into  the  Re- 
vised Codes  (section  7290,  above). 

By  comparison  it  Is  found  that  the  Legis- 
lature of  1885  adopted 'the  Hen  law  as  pre- 
pared by  the  Code  commissioners,  and  In 
their  report  the  commissioners  said: 

"There  have  been  no  material  chansea  made 
by  the  commiBHioners  in  the  proposed  Code  of 
Civil  Procedure  from  existing  ttatutea,  except 
to  arrange,  perfect,  classify,  and  consolidate  tbe 
law." 

So  tbe  commissioners  understood,  and  the 
Legislatures  must  have  understood,  that  the 
change  in  the  phraseology  In  the  lien  law 
as  indicated  above  was  not  intended  to 
wotlc  any  dumge,  In  eabstance,  bat  that  the 
term  "pnnperty"  was  used  in  Its  generic 
>aub  to  avcAd  repeating  the  long  list  of 
terms  "bnfldliig,  erection,  bilt^,  flume,  can- 
al, dltob,"  etc.,  which  terms  were  all  repeat- 
ed Bpeeiflcally  In  the  ttien  listing  statote. 
BeeSim  1S70,  Compiled  StatuCea,  above.  Add- 
ed empfaaals  is  gtren  to  this  coDStrnotlon  by 
tbe  tact  that  tbe  Code  commlsrioners  and 
the  Legislatare  of  1886  tollowed  closely  all 
the  oUier  prorlsionB  of  the  Compiled  Statutes 
nprai  liens,  and,  with  few  changes,  these 
same  provlslona  are  now  -to  be  Arand  in  our 
present  Codes.  A  comparison  of  sections 
1S74. 1375,  and  1370,  Compiled  Statutes,  with 
■ecClons  ISai,  1332,  and  1388,  Code  of  OlvU 
Proeednxe,  at  nttorted  by  tbe  CommlaslCHiers, 
and  sections  2133,  2184,  and  2135,  Code  of 


CItU  Proeedaie  as  adopted  in  1895,  and  sec- 
tions 7293.  7294,  and  7295,  Bevlsed  Codes, 
will  demonstrate  the  correctness  of  this  con- 
clusion. These  views  are  in  harmony  with 
our  former  holding  in  Western  iron  Works 
V.  MonUna  P.  &  P.  Co.,  SO  Mont  650.  77 
Pac.  413,  where  It  was  said: 

"By  section  2130  of  the  Code  of  0vil  Pro- 
cedure, a  lien  is  given  upon  tbe  building  or 
improvement,  in  the  construction  of  which  the 
labor  or  materials  were  used,  and  section  218S 
of  the  Code  of  Civil  Procedure  extends  this 
lien  to  the  land  upon  which  the  structure  or 
building  Is  situated.  Therefore  the  'property' 
to  be  identified  under  section  2131  of  the  Code 
of  Civil  Procednre  is  the  building  or  improve- 
ment upon  which  the  lien  is  given?' 

[3]  If,  then,  the  lien  of  this  plalntifl  at- 
tached primarily  to  the  building  In  the  con- 
struction of  which  its  materials  entered,  the 
failure  of  Kdwards'  title  to  the  lot  upon 
which  the  Imildlng  was  situated  did  not  af- 
fect the  lien  upon  the  building.  At  the  time 
the  materials  were  furnished  and  the  lien 
was  filed,  Edwards  had  an  equitable  Inter- 
est in  the  lot  and  was  In  actual  possession 
of  It  His  default  in  the  payment  of  the  In- 
stallment of  the  purchase  price  due  before 
the  lien  was  filed  did  not  Ipso  facto  work  a 
forfeiture  of  such  interest 

[♦]  While  the  right  to  a  Men  Is  purely  stat- 
utory, and  compliance  with  the  statute  is 
necessary  to  the  existence  of  a  lien  (MoGlau- 
flln  V.  Wormser,  28  Mont  177,  72  Pac.  428), 
the  necessary  steps  once  having  been  taken, 
the  lien  law  Is  subject  to  the  most  liberal 
construction ;  for  It  is  -remedial  In  character, 
and  rests  upon  the  broad  principle  of  natural 
equity  and  commercial  necessity.  Western 
Iron  Works  v.  Montana  P.  &  P.  Co.,  above. 

[E]  The  fact  that  some  Injury  may  result 
to  the  realty  from  the  removal  of  tbe  build- 
ing Is  not  a  reason  for  denying  plalntifl  re- 
lief. The  statute  contemplates  removal, 
whether  Injury  does  or  does  mot  result  Up- 
on the  showing  made,  plaintiff  was  entitled 
to  a  decree  forecloslog  its  lien  upon  the 
building,  with  the  right  In  the  purchaser  to 
ren»)ve  the  same  within  tbe  lime  allowed  by 
law. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded,  with  directions  to  en- 
ter a  decree  In  favor  of  plaintiff  in  conform- 
1^  with  tbe  vl-3wa  herein  expressed. 

Beversed  and  remanded. 

BRANTLT,  C.  J.,  and  SAKNEB,  J„  con- 
cur. 


STATE)  V.  VTNN.    (No.  3508.) 
(Supreme  Court  of  Montana.    Nov.  28,  1914.) 
1.  Indictment  and  Intobuatioit  ($  46*)— 
Pboceedinqb. 

Under  the  Gonstltuiion,  providing  that  an 
information  may  be  Sled  either  after  examina- 
tion and  commitment  or  after  leave  granted 
by  the  court,  an  accused  cannot  question  an  in- 
formation filed  after  the  todictment,  charging 
the  same  offense,  bad  been  qoasbed,  on  tbe 
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ground  that  lie  was  not  given  any  preliminary 
examination,  where  tbe  court,  upon  tbe  quash- 
ing of  the  indictment,  directed  tbe  filing  of  an 
information;  for  the  order  was  certainly  equiv- 
alent to  granting  leave  to  file. 

[Ed.  Note. — For  other  cases,  see  Indictment 
BDd^  InformatlDn,  Cent  Dig.  {  180;  Dec  Dig. 

2.  Indictment  and  Infobhation  <|  ISe*}— 

Waiveb  of  Objection. 

Under  Bev.  Codes,  9  9194,  providing  that 
a  defendant  waives  the  objectiou  that  the  in- 
dictment was  not  found  Id  accordance  with  law, 
unless  he  moves  in  writing  to  set  it  aside,  a 
defendant,  by  entering  a  plea  to  an  information 
without  a  written  motion  to  set  it  aside,  and 
consenting  to  immediate  trial,  waives  his 
right  to  question  tbe  propriety  of  the  filing 
of  the  information. 

[Ed.  Note. — E^r  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  If  628-685;  Dec, 
Dig.  I  196.*] 

8.  Indicthent  and  Infobkatioit  (I  196*)— 

Objection— Waives. 

Where  accused  pleaded  to  an  information, 
and  did  not  by  motion  raise  tbe  objection  that, 
having  been  first  prosecuted  by  indictment  he 
could  not  be  prosecuted  by  information,  such 
objection  was  waived,  in  view  of  Rev.  Codes,  S 
9208,  providing  that  tbe  entering  of  a  plea 
waives  objections  other  than  that  the  court 
has  no  jurisdiction  over  the  offense  or  that 
the  facts  stated  do  not  constitute  an  offense. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  l^.  §|  628-636;  Dec 
Dig.  I  196.*] 

4.  iNDICTMERr  AND    INFORMA-TION    (|  45*) — 

Prosecution. 

Const,  art.  3,  J  8,  provides  for  the  prosecu- 
tion of  criminal  offenses  by  information  or  in- 
dictment. Bev.  Codes,  §  9204,  provides  that, 
if  a  demurrer  to  an  indictment  or  information 
is  allowed,  tbe  judgment  is  final,  and  is  a  bar 
to  another  prosecution  for  the  same  offense, 
unless  the  court  directs  the  case  to  be  submit- 
ted to  another  grand  jury  or  directs  another 
information  to  be  filed.  Accused  was  first  in- 
dicted, and,  the  indictment  being  quashed,  the 
court  .directed  the  filing  of  an  information. 
Held,  that,  by  instituting  the  prosecution  by 
Indictment,  the  state  did  not  preclude  itself 
from  thereafter  proceeding  by  information ;  the 
indictment  having  been  held  bad. 

[Ed.  Note— For  other  cases,  see  Indictment 
aiid^  Informaticm,  Cent  Dig.  |  lfi6;  Dec.  Dig. 

6.  Criminal  Law  (§  369*)~Statutobt  Rapi 

—Evidence— ADuissiBiLiTT. 

In  a  prosecution  for  statutory  rape,  evi- 
dence of  acts  of  intercourse  prior  to  the  date 
of  the  act  charged  in  the  information  is  ad- 
missible in  corroboration. 

[Ed.  Xote.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |§  822-824;  Dec  Dig.  1  869.*] 

6.  Criminal  Law  (j  421*)— Evidbnob— Hear- 
say. 

Where  the  age  of  the  prosecutrix  in  a  stat- 
utory rape  case  was  material,  she  may  testi^ 
as  to  the  date  of  her  birtb ;  such  testimony  not 
being  objectionable  as  hearsay,  though  baaed 
upon  statements  made  to  her  by  other  members 
of  her  family. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  976-^;  Dec.  Dig.  S  421.*] 

7.  Cbiminai.  Law  (|  ^1*)— Bvidbncb— Ad- 
uis8ibiutt. 

Where  the  age  of  the  prosecutrix  in  a  stat- 
utory rape  case  was  material,  she  may  testify 
as  to  her  own  age,  and  that  she  learned  her  age 
from  a  certificate  of  baptism  in  tbe  home  of 


her  parents,  even  thongh  tlie  certificate  Itself 
was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  976-083;  Dec  Dig.  S  421."] 

8.  Criminal  Law  (g  429*)— Evidence— Ad- 
MissrmLiTT— Public  Becords. 

Where  the  age  of  the  prosecutrix  in  a  etat- 
atory  case  was  &  qnestion,  tbe  censos  of  the 
school  where  the  prosecutrix  attended,  being 
required  by  Lawa  1913,  c  76,  §  612,  par.  3, 
to  be  Icept  by  the  county  superintendent,  is 
admissible  under  the  direct  provisions  of  Rev. 
Codes,  {  7926,  as  prima  fade  evidenos  of  the 
age  of  the  prosecutrix,  because  a  public  record 
required  to  oe  kept  by  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1018,  lOQO;  Dec.  Di«.  f 
429.*] 

9.  Rape  (|  54*)— Etidbncb— Svfficienct. 

Under  Bev.  Codes,  |  7861,  declaring  that 
evidence  of  one  witness  who  is  entitled  to  full 
credit  is  sufficient  proof  of  any  fact,  except 
perjury  or  treason,  one  accused  of  Btatotory 
rape  may  be  convicted  on  tbe  sole  evidoice  of 
the  prosecutrix. 

[Ed.  Note.— For  other  cases,  see  Raite,  Cent 
Dig.  IS  83,  84 ;  Dec.  Dig.  S  54.*] 

10.  Cbiuinai.  Law  (|  825*)  — Trzai,— In- 

8TBTJCTI0NS. 

In  a  prosecution  for  statutory  rape,  where 
the  court  properly  charged  that  the  convicticia 
could  be  had  upon  the  uncorroborated  testi' 
mony  of  the  prosecutrix,  accused  cannot  com* 
plain  that  the  jury  were  not  also  charged  to 
weigh  her  testimony  with  the  other  testunoDji 
wbere  he  requested  no  such  diai^e. 

[Ed.  Note.— For  other  cases,  see  Crindiud 
Law,  Cent  Dig.  |  2000;  Dec.  Dig.  |  826.*] 

11.  Criminal  Law  (SS  741,  742*)-Triai^ 
Jury  QmcsrioNS. 

The  questions  of  Oie  eredlbiUtr  of  Oe 
witness  and  the  wdght  oiE  tiw  testlnony  axe  lor 

the  jury. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SJ  -1098,  1138,  1221,  1705, 
1718,  1716,  1717,  171ft-1721,  1727,  1728;  Dec. 
Dig.  H  741,  742.*] 

Appeal  trom  Dletrlct  Courts  Fergus  Cons- 
ty;  Roy  E.  Ayera,  Jndge. 

Frank  Vlnn  was  convicted  of  statntorr 
rape,  and  he  appeals.  Affirmed. 

John  A.  Coleman,  of  Lewistown,  for  appel- 
lant D.  M.  Kelly,  Atty.  Gen.,  and  Chas.  & 
Wagner,  Asst  Atty.  Gen.,  for  the  State. 

BRANTLY,  G.  J.  The  defendant,  dwrf- 
ed  by  Information  with  statatmry  rap^  oon- 
mitted  In  Fergos  conn^  upon  Fkmsaee  Vtan, 
a  female  under  the  age  of  18  years,  wu  cm- 
vlcted  and  sentenced  to  a  term  of  service  in 
the  state  prison.  He  has  appealed  from  tbe 
Judgment  and  an  order  denying  his  motloa 
for  a  new  txUL  He  was  first  accused  by  In- 
dictment found  ftnd  presented  by  a  grand 
Jury  on  February  27th  of  this  year.  Upon 
arraignment  thereon  he  entered  bis  plea  ot 
not  sullty,  and  the  trial  was  set  tax  Usrdi 
Uth.  At  that  time,  after  a  Jury  had  been 
Impaneled,  an  objection  by  connsel  to  tbe  In- 
troduction of  evidence  by  the  prosecution,  on 
the  ground  that  the  lndlct33aent  did  not  state 
a  public  offense,  was  sustained,  and  the  in- 
dictment dlsmlsBBd.  Thereupon  tbe  oonrt  or- 
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dered  the  defendant  to  be  held  In  custody, 
and  directed  the  county  attorney  to  file  an 
Information;  counsel  for  defendant  object- 
ing and  reserving  an  exception.  On  the  fol- 
lowing day  tbe  information  was  presented 
and  filed.  The  defendant,  having  been 
brought  into  conrt  and  arraigned,  waived  the 
time  allowed  by  the  statute  In  which  to  plead, 
entered  his  plea  of  not  guilty,  and  consented 
to  be  put  upon  his  trial  immediately. 

[1]  1.  The  Jurisdiction  of  the  court  is  chal- 
lenged, on  the  ground  that  It  erred  in  direct- 
ing the  county  attorney  to  file  an  Information 
after  the  Indictment  was  dismissed.  Counsel 
insists  that  the  defendant  had  the  right  ei- 
ther to  have  a  preliminary  examination  pre- 
vious to  the  filing  of  tbe  information,  or  to 
have  tbe  case  submitted  for  InvestlgatlOQ  to 
another  grand  Jury.  The  qneetion  presoited 
by  the  first  altematlTe  ot  conns^'s  conten- 
tt<m  la  disposed  ot  by  the  cases  of  State  v. 
Bowsw,  21  Mont.  188,-  68  Pac.  179,  and  State 
V.  GfaeTlgnr,  48  Mont  382,  138  Pac.  267.  In 
the  former  tt  was  held  that  the  defendant  Is 
not  entitled,  as  a  matter  of  ri^t,  to  have  a 
preUmlnax7  examination  prior  to  the  filing 
of  an  lnfonnatl(Hi,  because  the  Cknistltution 
spedficaUy  iffOTides  that  an  information  may 
be  filed  either  after  examination  and  commit 
mttit,  or  after  leave  granted  by  tbe  court  It 
was  there  said: 

'  '^niere  can  be  no  interpretation  put  upon  any 
statute  of  the  state  which  will  take  away  tbe 
constitutional  right  of  prosecution  by  informa- 
tion filed  iu  the  district  court  after  leave  baa 
been  granted  by  the  court,  where  there  has 
been  no  examination  and  commitment,  or  where 
there  has  been  no  prosecution  by  Indictment." 

[2]  The  order  directing  the  filing  of  the  In- 
formation was  certainly  eaul^ent  to  grant- 
ing leave  to  file  it  This  being  so,  and  the 
court  bavli^  Jurisdiction  of  the  offense,  by 
entering  his  plea  without  a  written  motion  to 
set  aside  the  Information  and  consenting  to 
go  to  trial,  the  defendant  waived  his  right  to 
question  the  propriety  of  the  prior  proceed- 
ings. State  V.  Chevl^y,  supra;  Bev.  Codes, 
S  9194.  By  what  we  have  so  far  said  we  do 
not  mean  to  concede  that  there  was  any  Ir- 
regularity In  the  proceedings.  If,  under  the 
particular  circumstances,  the  county  attorney 
was  authorized  to  prosecute  by  information, 
Instead  of  upon  Indictment,  whether  leave 
was  granted  in  the  form  of  an  order  peremp- 
tory or  permissive  in  character,  the  result 
was  the  same. 

[3]  The  question  presented  by  tbe  second 
alternative  is  whether,  after  a  defendant  has 
once  been  Indicted  by  a  grand  Jury,  and  the 
Indictment  has  been  dismissed  because  of 
substantial  defect  In  It  the  county  attorney 
may  prosecute  by  Information.  In  other 
words,  if  a  prosecution  has  been  Initiated  by 
Indictment  under  the  provision  of  the  Consti- 
tution (article  3,  S  8),  ipust  It  be  conducted 
to  final  Judgment  exclusively  by  this  method? 
The  provision  of  the  ConstttutloUi  eo  far  as 
pertinent  here,  la  as  follows: 


"All  criminal  actions  In  the  district  court, 
except  those  on  appeal,  shall  be  prosecuted  by 
information,  after  examination  and  commit- 
ment, by  a  magistrate,  or  after  leave  granted 
by  the  court,  or  shall  be  prosecuted  by  indict- 
ment without  such  examination  or  comioltinent, 
or  without  such  leave  of  the  court." 

By  entering  his  plea  without  testing  the  in- 
dictment or  Information  by  demurrer,  the  de- 
fendant waives  all  defects  therein,  except 
that  the  conrt  has  not  Jurisdiction  over  the 
offense,  and  that  the  facts  stated  do  not  con- 
stitute an  offense.  The  pleading  may  be  test- 
ed In  either  or  both  of  these  respects  by  ap- 
propriate objection  at  the  bearing;  the  ob- 
jection being  equivalent  to,  and  serving  the 
purpose  of,  a  demurrer.  Kev.  Codes,  S  8208. 
Section  9204  of  the  Revised  Codes  provides: 

"If  the  demurrer  is  allowed,  the  judgment  is 
final  upon  tbe  indictment  or  information  de- 
murred to,  and  is  a  bar  to  another  prosecution 
for  the  same  offense,  unless  tbe  court^  being 
of  the  opinion  that  tbe  objection  on  wbich  the 
demurrer  is  allowed  may  be  avoided  in  a  new 
indictment  or  another  or 'an  amended  informa- 
tion, directs  the  ease  to  be  submitted  to  an- 
other  grand  Jury,  or  directs  anc^er  or  an 
amended  information  to  be  filed." 

We  are  inclined  to  tbe  opinion  that  the 
question  submitted  was  not  properly  reserved 
by  objection  at  the  hearing,  but  that  the  de- 
fendant should  hare  moved  formally  to  set 
aside  tbe  InAmnatlon.  For  present  purposes 
we  shall  waive  this  question  and  comdder  the 
defendant's  objection  at  the  ttme  the  order 
was  madCk  followed  by  his  objection  at  the 
hearing,  as  pnqwrly  pres^ting  It 

[4]  So  ftir  as  we  have  bran  able  to  aacer- 
tato,  the  provision  of  our  Constitution  supra 
is  not  found  in  that  of  any  other  state.  In 
some  of  tbe  states,  as  in  Tennessee,  all  pub- 
lie  offenses,  except  when  the  proceeding  is 
by  impeachment  may  be  prosecuted  only  up- 
on Indlctmoit  or  presentmoit  Const  Tenn. 
art  1,  S  14.  In  others,  as  in  Louisiana,  any 
crime  not  capital,  except  one  arising  in  the 
militia,  may  be  prosecuted  by  indictment  or 
Information.  Const  La.  1884,  Bill  of  Sights, 
art  5.  In  still  others,  as  in  California,  with 
the  exceptions  mentioned,  prosecutions  may 
be  by  information  atter  examination  and  com- 
mitment by  a  magistrate,  or  by  indictment 
with  or  without  such  commitment  as  may 
be  provided  by  law.  Const  Cal.  art  1,  S  8. 
In  Idaho  the  prosecution  by  Information  must 
be  preceded  by  an  examination  and  commit- 
ment Const  Idaho,  art.  1,  i  S.  It  will  be 
observed  that  in  all  of  these  provisions  the 
course  to  be  pursued  by  the  prosecuting  au- 
thorities Is  definitely  marked  out  or  may  be 
declared  by  the  Legislature.  While  it  wan 
held  in  State  v.  Ah  Jim,  9  Mont  167,  23  Pac. 
76,  that  the  provision  In  our  Constitution  was 
not  self-executing,  but  required  legislative 
action  to  put  it  in  force,  it  has  never  beer 
held  that  It  Is  wlthtn  the  power  of  tbe  Leg- 
islature to  limit  the  scope  of  tbe  provision 
by  imposing  upon  the  courts  and  prosecuting 
officers  restrictions  other  than  those  declared 
therein.  One  of  the  purposes  of  tbe  conven- 
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tton  In  formulating  It,  and  the  peoj^e  ln< 
adc^tlng  It,  was  to  dlspoise  with  the  slow, 
expensive,  and  therefore  unsatisfactory  pro- 
cedure by  Indictment,  and  to  substitute  a 
procedure  expeditious  and  inezpeoslve,  to  be 
availed  of  by  the  prosecuting  officers  at  their 
discretion,  subject  to  control  by  the  court,  to 
^ard  a  particular  defendant  against  oppres- 
sion and  malice,  and  prevent  abuse  of  pow- 
er by  the  county  attorney.  State  t.  Brett, 
16  Mont  360,  40  Pac.  873;  State  v.  Cain,  18 
Mont  561,  41  Pac.  709.  The  precedent  exam- 
ination and  commitm^t  by  a  magistrate,  or 
the  autliority  of  the  court  to  withhold  leave 
to  prosecute,  was  deemed  sufficient,  ordinari- 
ly, to  safeguard  the  dtlzen  from  an  unwar- 
ranted prosecution  which  might,  In  excep- 
tional cases,  be  prompted  by  well-meaning 
ignorance  or  the  malice  of  a  public  prose- 
cutor. The  provision,  In  effect,  declares  that 
no  citizen  shall  be  held  to  answer,  except  up- 
on a  charge  preferred  by  one  of  the  methods 
of  procedure  indicated.  There  Is  nothing  in 
it  to  indicate  an  intention  that  any  citizen 
has  a  vested  right  to  be  chai^^ed  by  one  meth- 
od, to  the  exclusion  of  the  other.  Its  provi- 
sions are  in  the  alternative,  without  express 
limitations  as  to  either,  and  we  think  It  was 
the  intention  that  either  the  Indictment  or 
information  should  be  available,  and  that 
either  might  be  resorted  to  in  case  the  other 
should  not  be  available,  or  for  any  cause 
break  down  during  the  progress  of  the  pros- 
ecution. Of  course,  the  prosecution  cannot 
be  conducted  by  Information  and  indictment 
both.  Nor,  after  the  defendant  has  been  once 
tried  and  finally  convicted  or  acquitted,  may 
he  be  put  upon  trial  for  the  same  ofFense 
again.  Const  art.  3,  8  18.  But  this  does  not 
mean  that,  after  an  indictment  has  been  dis- 
missed, he  may  not  be  charged  with  the  same 
offense  by  any  method  the  use  of  which  is 
pramltted  by  the  Constitution,  until  his  guilt 
or  Innocence  has  been  ascertained  by  the  ver- 
dict of  a  Jury,  or,  In  any  erait  until  he  has 
once  be&L  in  Jeopardy. 

We  have  been  referred  to  but  a  single  case 
in  which  the  identical  question  under  consid- 
eration has  been  dlacnssed.  Under  a  statute 
jmividlDg  that  offenses  might  be  prosecuted 
tither  by  Indlctmnit  or  InfbrmationT  the  Su- 
preme Court  of  Kansas  b^d  that  the  finding 
of  an  indictment  by  a  grand  Jury  did  not  lim- 
it the  state,  from  the  inception  to  tiie  dose  of ; 
the  prosecution,  to  one  form  of  procedure, 
but  that  It  was  competent  for  the  county  at- 
torney to  prefer  an  infonnatldn  charging  the 
same  ofiTense,  though  an  indictment  was  still 
pending.  The  court  said: 

"Of  course,  a  party  cannot  be  put  upon  trial 
upon  an  indictment  and  information  for  the 
Name  offense  at  the  same  time ;  and  in  this 
sense  the  state  cannot  prosecute  by  indictment 
and  information.  But  the  indictment  and  in- 
formation are  simply  the  pleadings  on  the  part 
of  the  state.  Each  one  constitutes  a  separate 
action,  nnd  it  is  not  bound  to  dismiss  one  ac- 
tion before  it  commpnees  another."  State  v. 
McKinoey,  31  Kan.  574,  S  Pac.  368. 


The  cases  of  Alderman  v.  State,  24  Ncti.  97, 
38  N.  W.  36;  State  v.  Stewart,  47  Id.  Ann. 
410, 16  South.  945;  and  United  States  v.  Nagle 
et  al.,  17  Blatch.  258,  Fed.  Cas.  No.  16,852,  dit- 
cuss  analogous  questions  and  are  at  least  per- 
suasive. But,  without  the  authority  of  these 
cases,  we  think  the  puriwse  of  the  provlsioa 
was  as  stated  above,  and  that,  when  the  in- 
dictment in  this  case  was  found  insufficient, 
the  county  attorney  had  authority,  under  the 
control  of  the  court,  to  initiate  a  prosecu- 
cution  by  information.  Nor  do  we  think  the 
statute  supra  should  be  construed  as  prescrib- 
ing a  different  rule.  If,  as  we  have  said,  the 
provision  of  the  Constitutioa  Intoided  that 
public  offenses  should  be  prosecuted  ^tber 
by  indictment  or  information,  according  as 
the  exigencies  of  the  pabUc  welfare  required, 
then,  as  said  in  State  v.  Bowser,  supra,  no 
interpretation  can  be  pnt  upon  any  statute 
that  limits  or  restricts  Its  meaning.  And 
though  th»  statute  seems  to  declare  that, 
when  an  Indictment  has  been  held  defective 
on  d^nurrer,  the  defendant  is  eotltled  to  go 
tree,  unless  the  court  directs  the  case  to  be 
submitted  to  another  grand  Jury,  we  coiutroe 
It  to  mean  that,  when  this  exigency  arfses, 
the  court  la  vested  with  a  discretion  to  pnr- 
sae  this  course  or  permit  an  Information  to 
be  filed  coring  the  defects  disclosed  by  tiu 
demurrer.  The  Le^slatnre  cOTtalnly  coald 
not  have  intended  that,  notwlthatan^g  the 
facts  In  the  possession  of  the  county  attorney 
and  brought  to  the  knowledge  of  the  comt, 
showing  that  the  public  welfare  requires  a 
prosecution  of  the  defendant,  resort  must  be 
had  again  to  the  slow  and  expensive  proce- 
dure of  indictment,  when  the  procedure  by 
information  would  be  Just  as  safe  and  ef- 
fective and  far  more  expeditious.  This  con- 
struction may  seem  forced.  We  must,  how- 
ever, adopt  It  or  declare  the  statute  to  be 
an  unwarranted  limitation  of  the  coustltu- 
tional  provision,  and  hence  Invalid.  This  we 
do  not  feel  It  necessary  to  do. 

[S]  2.  It  appeared  from  the  evidence  that 
Flormce  Tlnu  is  the  daughter  of  Mra  Frank 
Vlnn  by  a  former  husband,  whose  name  was 
Trammer;  the  daughter  being  called  by  the 
name  of  her  stepfather.  She  was  permitted 
to  testify  to  various  acts  of  Intercourse  with 
her  by  her  stepfather,  prior  to  the  date  of 
the  act  charged  tn  the  Informathm.  The  con- 
tention Is  made  that  the  evidence  wu  incom- 
petent, and  most  have  prejudiced  the  faj, 
because  it  tended  to  prove  other  distlaet  of- 
fenses by  the  defendant.  While  thore  Is  some 
conflict  tn  the  decisions  on  the  pofait,  we 
think  the  ease  of  State  r.  Feivs,  2T  Hoot 
368,  71  Pac  162,  Bhonld  be  accepted  as  set- 
tling tbe  rale  in  this  Jntisdlction.  Under  tbis 
decision  the  contention  made  by  counsel  nnnt 
be  overruled.  As  in.  that  case,  the  court  la 
this  case,  by  proper  instruction,  limited  the 
purpose  for  which  the  evid^ce  was  admi^ 
ted.  It  is  not  controverted  that  the  Instrae- 
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tlon  was  correct,  If  tbe  evidence  was  com- 
petent. 

1%}  3.  Tbe  only  witness  intioduced  by  tbe 
atate  in  chief  was  Florence  Vinn.  She  testi- 
fied that  on  March  27,  ISIS,  the  date  of  the 
crime  charged,  she  was  in  her  neveuteenth 
year,  baTing  been  bom  on  July  9, 1S95.  8be 
vaa  questioned  farther  as  to  tbe  sources  of 
her  knowledge,  and  stated  that  her  mother 
bad  told  her  of  tbe  date  of  her  birth.  She 
also  stated  that  she  bad  aeen  the  oerUflcate 
of  her  baptiem,  which  recited  tbe  date  of 
her  blrtb.  It  was  objected  that  this  eridence 
was  not  admissibly  because  It  was  bearsay. 
Such  eridsnce  fSlls  within  tbe  exception  to 
the  ceneral  mle  against  hearsay.  In  State  t. 
Bowser,  supra,  this  court  said: 

"Recent  authorities  hold  that  the  age  of  a 

prosecuting  witneBs  alle^d  to  be  undei  the  age 
of  consent  may  be  proved  by  her  own  testimony. 
Underbill  on  Crimuial  Evidence.  |  342;  Whar- 
ton's Criminal  Evidence,  1 236:  People  v.  Ratz, 
115  CaL  132,  48  PaerfilS;  Bain  v.  State,  61 
Ala.  75.  The  fact  that  tbe  witness  derived  ber 
knowledge  of  her  age  from  statements  of  ber 
parents,  of  familjr  repntation,  does  not  make 
It  inadmissible.  Persons  of  the  age  of  discre- 
tion, and  many  wbo  are  of  even  tender  years, 
know  enough  of  themselves  to  state  their  ages 
with  Intelligence  and  accuracy.  Sucb  testimony 
is  often  essential  to  prove  age,  and  for  this 
reason  it  is  competent,  being  excepted  from  the 
rules  generally  excluding  hearsay  evidence." 

[7]  Counsel  also  make  the  point  that  the 
court  erred  in  permitting  the  witness  to  tes- 
tify that  she  had  seen  the  certificate  of  bap- 
tism at  the  home  of  her  parents  in  Wisconsin, 
where  she  was  born,  prior  to  their  removal, 
first  to  Iowa,  tben  to  Minnesota,  and  subse- 
quently to  Montana.  It  may  be  conceded,  as 
counsel  contend,  that  the  baptismal  record 
was  not  admissible  to  prove  the  date  of  tbe 
witness'  birth,  though  It  recited  this  date. 
Durfee  v.  Abbott,  61  Mich.  471,  28  N.  W.  521; 
Greenleaf  v.  D.  &  S.  C.  R.  Co.,  30  Iowa,  301; 
People  V.  Mayne,  118  Cal.  516,  50  Pac  654, 
62  Am.  St.  Rep.  256.  The  result  of  the  ex- 
amination, however,  was  not  to  Introduce  the 
contents  of  the  certificate,  but  to  disclose  to 
the  Jury  bow,  in  part,  the  witness  obtained 
her  knowledge.  If  the  person  whose  age  is 
in  question  may  prove  It  by  his  own  testi- 
mony, the  fact  that  he  gains  his  knowledge 
from  the  statements  of  his- parents  or  from 
family  reputation  does  not  render  his  testi- 
mony inadmissible.  State  v.  Bowser,  supra; 
People  V.  Ratz,  115  Cal.  132,  46  Pac.  915.  He 
certainly  cannot  have  personal  knowledge  of 
the  circumstances  attending  bis  birth,  nor  of 
its  date.  Neither  do  we  see  how  such  tes- 
timony can  be  rendered  incompetent  by  the 
fact  that  the  same  knowledge  has  also  been 
gained  by  the  reading  of  writings  In  posses- 
sion of  the  family  and  preserved  as  records 
of  family  history.  Of  course,  it  was  not  in- 
cumbent upon  the  county  attorney  to  inquire 
of  the  witness  as  to  the  sources  of  tier  knowl- 
edge. That  he  did  so,  thus  Invading,  perhaps, 
the  province  of  counsel  for  defendant,  was 
not  made  the  ground  of  objection. 


[S]  4.  Mrs.  Frank  Vinn,  called  by  defend- 
ant, testified  that  her  daughter  was  bom  on 
July  9,  1894,  and  that  at  the  date  of  tbe  al- 
leged rape  she  was  orer  the  age  of  18  years. 
Several  witnesses  were  called  in  rebuttal, 
who  testified  that  on  various  occasions,  prior 
and  subsquent  to  tbe  date  of  tbe  offense,  she 
had  slated  to  them  that  tbe  daughter  was 
under  18  years  of  age.  In  this  connectton 
Alice  O'Hara  was  called.  She  stated  that  she 
was  tile  coun^  superintendent  of  schools 
for  Fergus  county.  The  coun^  attorney  then 
had  ber  identity  the  school  census  for  Fergus 
county,  including  that  of  the  district  In  whidi 
the  defendant  resided.  Her  evidence  other- 
wise tended  to  show  that  the  record  had  been 
k^t  as  required  by  law.  It  was  then  ad- 
mitted in  evidence,  over  the  objection  of. 
counsel  for  defendant,  that  it  was  hearsay. 
The  ruling  was  proper,  Tbe  document  was  a 
public  record  required  by  law  to  be  k^t  by 
this  ofBcer.  Paragraph  8,  |  512,  c.  76,  Laws 
1913.  It  was  admissible  as  prima  tecte  evi- 
dence of  the  facts  therein  stated.  Rev.  Codes. 
i  7926;  Hedrick  r.  Hn^,  15  Wall.  123,  21 
L.  Ed.  02;  Levels  v.  St  Louis,  etc.,  Ry.  Co., 
196  Mo.  606,  94  S.  W.  275. 

[t,  1 B]  6.  In  paragraph  4  of  tbe  charge  the 
Jury  were  Instructed  that  the  evidence  of  the 
prosecutrix  alone,  if  believed  by  them,  was 
sufficient  to  sustain  a  conviction.  Counsel 
contend  that  this  was  error,  in  that  the  court 
omitted  to  charge  also  that  the  jury  should 
consider  the  testimony  In  connection  with  tbe 
other  evidence  In  the  case,  and  give  It  such 
weight  as  they  then  thought  it  entitled  to. 
While  we  agree  with  counsel  that,  upon  prop- 
er request,  the  court  ought  to  have  formulat- 
ed the  instruction  to  meet  his  views,  since 
no  such  request  was  made,  and  since  the  in^ 
structlon  was  correct  so  far  as  it  went,  there 
Is  no  ground  for  complaint  "The  direct  evi- 
dence of  one  witness  who  Is  entitled  to  full 
credit  is  suffldent  for  proof  of  any  fact  ex- 
cept perjtiry  and  treason."  Rev.  Codes,  | 
7861.  The  rule  applies  to  the  evidence  of  a 
prosecutrix  In  a  rape  case  as  well  as  to  wit- 
nesses in  other  cases  (State  v.  Peres,  supra), 
though  a  different  rule  prevails  in  other  ju- 
risdictions. In  another  paragraph  of  the 
charge  the  court  instructed  the  jury  fully  as 
to  how  tbey  should  weigh  and  credit  the  evi- 
dence of  the  different  witnesses.  In  the  al>- 
seuce  of  a  request  for  a  special  precaution- 
ary Instruction,  this  was  sufllctent  to  meet  all 
requirements. 

[11]  6.  Finally,  it  is  contended  that  the 
verdict  is  contrary  to  the  evidence.  It  is  true 
that  the  mother  contradicted  the  daughter  as 
to  ber  age,  and  that  the  defendant  denied 
that  be  bad  ever  had  sexual  Intercourse  with 
her.  As  already  noted,  there  was  testimony 
showing  that  the  mother  on  different  occa- 
sions stated  tlie  age  of  her  dau^ter  to  be  as 
the  latter  testified,  and  also  that  she  had 
admitted  to  at  least  two  persons  that  she 
had  knowledge  that  ber  husband  had  had 
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sexnal  relations  with  her  daughter.  The 
daughter's  evidence  was  sufficient  to  make  a 
case  for  the  Jury.  As  we  have  so  often  said. 
It  is  the  province  of  the  Jury  to  solve  all  ques- 
tions as  to  the  credibility  of  the  different 
witnesses,  and  with  their  conclosion  thereon 
we  may  not  Interfere. 
The  Judgment  and  order  are  affirmed. 

BANNER,  J.,  concurs.  HOLLOWAT,  J., 
did  not  hear  the  argument,  and  takes  no  part 
In  the  foregolns  decision. 


WAMHOFF  T.  NBWCOMBB.    (No.  7980 

(Supreme  Court  of  Wyoming.   Dee.  17,  1914.) 

Sales  (8  411*)— Coktbact—Bbeach— Action- 
Petition— Judo  kekt. 

Where  a  petition  alleged  that  defendant 
■old,  received  pay  for,  and  agreed  to  deliver 
to  plaintiff  a  quantity  of  sugar  beets  at  an 
agreed  price,  but  instead  of  sugar  beets  one- 
half  of  those  delivered  were  mangel-wurzels, 
worth  but  half  the  viUue  of  sugar  beets,  further 
allegations  of  false  aod  fraudulent  representa- 
tions might  be  stricken  without  alTecting  the 
cause  of  action;  and  the  court  having  found 
that  defendant  sold  end  received  pay  for  sugar 
beets,  but  delivered  in  part  beets  of  inferior 
quality,  tiie  petition  was  sufficient  to  sustain 
a  judgment  lor  plaintiff  for  the  difference  in 
value,  whether  defendant  honestly  believed  the 
beets  to  be  sugar  beeta  or  oot.  u  In  fact  they 
were  not. 

[Ed.  Note. — For  other  cases,  see  Sales,  CenL 
Dig.  §S  1161-1164 ;  Dec  Dig.  S  411.»1 

Error  to  District  Court,  Big  Horn  County; 
P.  W.  Metz,  Judge. 

Action  by  M.  H.  Newcomer  against  John 
H.  WambcdI.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

T^llam  C.  Snow,  of  Basin,  for  plaintiff  in 
error.  B.  L.  Donley,  of  Cody,  for  defendant 
In  error. 

BEARD.  J.  The  defendant  in  error 
brought  this  action  against  the  plaintiff  in 
error  In  the  district  court,  alleging  In  bis 
amended  petition: 

"Fiist.  That  on  or  about  the  17th  day  of  No- 
vember, A.  D.  1010,  in  consideration  that  the 
plaintiff  would  buy  of  the  defendant  certain 
beets  for  the  price  of  four  and  ^"/loo  dollars 
per  ton,  the  defendant  falsely  and  fraudulently 
represented,  with  intent  to  deceive  plaintiff  and 
well  knowing  said  representations  were  ontrue, 
that  said  lot  of  beeta  contained  two  handred  and 
twenty-eight  (228)  tons  and  that  said  beets  were 
sugar  beets. 

"Second.  That  plaintiff,  relying  on  said  repre- 
sentations and  believing  them  to  be  true,  bought 
of  the  defendant  228  tons  of  sugar  beets  at 
$4.50  per  ton,  making  the  total  amount  which 
plaintiff  paid  the  defendant  the  full  sum  of  f  1,- 
026. 

"Third.  That  said  beets  were  not  sugar  beets, 
but  were  in  fact  mangel-wurzels,  being  an  inferi- 
or quality  of  beets  to  sugar  beets  for  feeding 
purposes,  as  the  defendant  well  knew;  and  the 
defendant  also  knew  that  plaintiff  purchased 
said  beets  for  feeding  purposes. 

"Fourth.  That  said  lot  of  beets  contained  only 
one  hundred  and  fourteen  and  one-half  (114^) 
tons,  which  the  defendant  well  knew. 


"Fifth.  That  the  said  mangel-wurxels  were 
not  worth  to  exceed  the  sum  of  two  dollars  and 
a  quarter  per  ton,  whereas  sugar  beets  were 
worth  $4.50  per  ton,  the  same  oeing  the  price 
plaintiff  paid  the  defendant,  believing  the  state- 
ments made  by  the  defendant  to  plaintiff  tluat 
■aid  beets  were  sugar  beeta,  and  not  mangel- 
wursels. 

"Sixth.  That  plaintiff  has  been  damaged  in 
the  full  sum  of  seven  hundred  and  sixty-nine 
and  oo/ioo  ($769.&0)  dollars,  for  which  he  asks 
judgment:  with  interest  thereon  from  the  17th 
day  of  November,  1810,  at  die  rate  of  8  per 
cent,  per  annum." 

The  defendant  Anaweied,  denying  "eadi 
and  every  material  allegation  In  said  peti- 
tion contained."  A  Jary  was  waived,  and  tbe 
cans©  tried  to  tbe  court,  and,  as  requested 
by  defendant,  tbe  court  made  In  writing  Us 
dndlngB  of  fiict  and  conclusions  of  law.  So 
far  as  necessary  to  bere  state,  the  court 
found: 

That  defendant  agreed  to  raise,  in  the  year 
1910,  20  acres  of  sugar  beets  and  to  sell  the 
same  to  plaintiff  at  50  cents  per  ton  less  than 
the  market  price  in  that  year  at  Lovetl,  Wyo.; 
and  that  plaintiff  agreed  to  purchase  and  pay 
for  said  beets  at  that  price;  that  the  market 
price  at  Lovell  was  $5  per  ton;  that  defendant 
did  not  raise  20  acres  of  sugar  beets,  but  only 
raised  10  acres  of  sugar  beets  and  10  acres  of 
mangel-wnizels ;  that  mangel-wurzels  were  of 
the  value  of  $2.25  per  ton,  and  no  more ;  that 
plaintiff  paid  to  defendant,  for  all  of  said  beets, 
at  the  rate  of  $4.50  per  ton,  amounting  to  $1,- 
026. 

"(7)  That  there  was  no  fraud  or  misrepresen- 
tations practiced  by  defendant,  on  plaintiff,  either 
as  to  the  weight  of  said  beets,  or  as  to  the  kind 
and  variety  of  beets  that  they  were,  and  de- 
fendant acted  in  good  faith  in  connection  with 
said  transaction. 

"(8)  That  the  defendant  did  not  comply  with 
the  terms  and  conditions  of  said  contract," 

Tbe  court  concluded  as  a  matter  of  law 
that  plaintiff  was  entitled  to  recover  tbe  dif- 
ference between  $4.50  and  $2.25  per  ton  for 
.one-half  of  the  beets,  or  $256.50,  and  gave 
Judgment  accordingly.  Defendant  assigns 
error  as  follows : 

"(1)  That  finding  of  fact  No.  7,  In  the  judg- 
ment aforesaid,  absolves  plaintiff  in  error  from 
liability  on  the  cause  of  action  stated  in  the  pe- 
tition of  defendant  in  error. 

"(2)  The  judgment  dotes  not  follow  the  peti- 
tion, is  not  based  tiiereon,  and  Is  a  departure 
therefrom. 

"(3)  The  action  is  based  upon  tort,  and  tbe 
judgment  Is  for  a  breadi  of  contract" 

Tbe  only  question  presented  bere  Is  wheth- 
er tbe  petition  Is  sufficient  to  support  tbe 
Judgment  The  petition  Is  Inartlflclally 
drawn,  and  Is  lacking  in  that  clearness  and 
deflniteness  In  stating  tbe  facts  constituting 
tbe  cause  of  action  which  is  to  be  desired  in 
a  pleading;  but  we  think,  when  lit)erally 
construed,  the  material  facts  therein  stated 
are  that  the  defendant  sold,  received  pay 
for,  and  agreed  to  deliver  a  quantity  of  sugar 
beets  at  an  agreed  price;  that.  Instead  of 
sugar  beets,  one-half  of  the  beets  delivered 
were  not  sngar  beets,  but  were  mangel-wun- 
els,  and  worth  only  $2.25  per  ton.  The  al- 
legations of  false  and  fraudulent  representa- 
tion might  have  been  stricken  from  the  pe- 
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tltion  without  affecting  tbe  canse  of  action. 
Itj  as  tb«  court  found,  the  defendant  sold 
and  received  pay  for  sugar  beets,  but  deliv- 
ered in  part  beets  of  an  inferior  quality,  he 
abould  restore  tbe  difference  in  value,  wheth- 
er be  honestly  beUeved  them  to  twaagar  bee& 
or  not,  If  in  fact  tbey  were  not 

No  prejudidal  error  being  made  to  appear, 
tbe  Judgment  at  the  district  court  is  affirmed. 

Affirmed. 

SCOTT,  a  J«  and  POTTER.  coociir. 


STATE)  T.  JANKS. 

(Supreme  Court  of  Idaho.   Dec,  17,  10140 

1  Cbiuinal  Law  (|  1187*)— Habhzxbs  Bb- 
BOB— Defect  in  InroBUATioN. 

Where  tbe  information  charges  three  per- 
loiui  with  recdviog  stolen  property  without 
■tatlDg  whether  tbe  receiving  of  the  same  was 
joist  or  several,  and  one  of  the  defendants  asks 
for  and  receives  a  separate  trial,  held,  that  said 
defendant  Is  not  prejudiced  by  such  defect  in  tbe 
information. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  ^  8101,  81^-^106;  Dec  Dig. 
S  1107.*] 

2.  Receiving  Stolem  Goods  (i  9*)— PossBs- 

BioN  OF  Stolen  Goods  —  FBESUifprioN  — 

Questions  fob  Jubt. 

Any  incriminating  inference  to  be  drawn 
from  the  poBseiision  of  stolen  property  is  not 
a  presumptioa  of  law,  but  is  a  oedaction  of  fact 
to  be  considered  by  the  jury. 

[li^d.  Note.— For  other  cabea,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  iS  18-22;  Dec  Dig. 

3.  GRiifiNAi.  Law  (|  814*)— Receiving  Stol- 
en Goods  (|  9*>— Instbuction— Affuca- 
tion  to  Case  —  Possession  of  Stozan 
Goods— Questions  fob  Jubt. 

Unless  the  fact  is  undisputed,  the  goestion 
whether  stolen  property  found  in  tbe  possession 
of  a  perBon  has  been  "recently"  stoleo,  should 
be  left  to  the  jury  to  decide  like  any  other  ma- 
terial fact.  It  is  error  for  tbe  court  to  instruct 
the  pury  that  posseseion  of  stolen  property  Im- 
mediately after  tbe  theft  is  sufficient  to  war- 
rant a  conviction,  and  especially  so  where 
the  evidence  does  not  show  that  the  defendant 
was  in  the  poeseasion  of  tbe  property  immedi- 
ately after  the  theft 

[E!d.  Note.— For  other  caBes,  see  Criminal 
Law,  Cent.  Dig.  »  1821,  1^3.  1839,  1800, 
1865,  1883.  1800,  1924,  1979-1985,  1987;  Dee. 
Dig.  S  814;*  Receiving  Stolen  Goods,  Geat  Dig, 
ii  10-22;  Dec.  Dig.  |  0.*] 

4.  Rbcexvino  Stolen  Goods  (S  1*)— What 

CONffriTUTES. 

To  establish  the  offense  of  receiving  stolen 
goods  four  tliinei  are  necessary:  (1)  That  tbe 
property  was  stolen;  (2)  that  dther  tbe  thief 
or  a  third  person  delivered  tbe  goods  to  defend- 
ant ;  (3)  that  at  tbe  time  defendant  received  the 
property  be  knew  it  was  stolen,  or  that  be  re- 
ceived It  under  such  circometsDces  that  a  rea- 
sonable person  of  ordinary  observation  would 
have  known  that  it  was  stolen ;  (4)  that  be  re- 
ceived it  for  bis  own  gain  or  to  prevent  tfae 
owner  from  again  possessing  it. 

{Ed.  Note. — For  other  cases,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  {|  1-^;  Dec.  Dig.  {  1.* 

For  other  definitions,  eee  Words  and  Phrases, 
Firiit  and  Second  Series,  Receiving  Stolen 
Goods.] 


Appeal  from  District  Court,  Twin  Falls 
County ;  Chfts.  O.  Stockslager,  Judge. 

William  C.  Janks  was  convicted  of  receiv- 
ing stolen  property,  and  appeals.  Reversed. 

J.  C.  Rogers,  of  Hurley,  and  W.  P.  Guthrie, 
of  Twin  Falls,  for  appellant,  J.  H.  Peterson, 
Atty.  Gen.,  and  J.  J.  Guheen,  T.  C.  Cofflu,  and 
B.  G.  Davis,  Asst  Attys.  Gen.,  for  the  ^tate. 

TRUITT,  J.  The  defendant,  WUUam  C. 
Jauks,  was  convicted  in  the  lower  court  <A 
the  crime  of  buying  and  receiving  stolen 
property  for  bis  own  gain,  knowing  tbe  same 
to  have  been  stolen,  and  was  convicted  and 
seutenced  to  imprlsemment  in  the  peniten- 
tiary for  the  term  of  not  less  than  six  months 
and  not  more  than  five  years  and  to  pay 
tbe  costs  of  tbe  proaeeation.  From  this  Judg- 
ment and  from  tbe  order  denying  the  motion 
for  a  new  trial  deCendant  appeals  to  this 
court 

The  errors  relied  upon  for  tbe  reversal  of 
said  Judgment  of  conviction  as  presented  by 
the  brief  of  appellant  are  as  follows : 

"(1)  Tbe  overruling  of  the  demurrer  to  the 
information.  ^)  Overruling  defendant's  mo- 
tion to  advise  the  Jury  to  acquit  the  defendant 
when  tbe  state  rested,  and  refusing  to  so  advise 
tbe  jury.  (3)  Giving  to  the  jury,  over  defend- 
ant's exceptions,  erroneous  instructions.  (4) 
Tbe  insufficiency  of  tbe  evidence  to  justify  tbe 
verdict  (0)  Eitopb  in  admission  of  evidence. 
(6)  Error  in  overruling  motion  for  a  new  trial." 

The  statute  upon  which  this  prosecuUon 
is  based  is  section  7057,  Rev.  Codes,  and 
reads  as  follows : 

"Every  person  who,  for  bis  own  gain,  or  to 
prevent  the  owner  from  again  possessing  his 
property,  buys  or  receives  any  personal  prop- 
erty, knowing  tbe  same  to  have  been  stolen, 
is  punishable  oy  iniprisonment  in  the  state  pris- 
on not  exceeding  nve  years,  or  in  the  county 
Jail  not  exceeding  six  montbs,  or  tv  fine  not 
exceeding  one  tbousand  d<^rs  or  by  both  sudi 
fine  and  imprisonment" 

The  charging  part  of  the  informatim  is  as 
fbUows: 

"Tbt  said  William  C.  Janks,  Charley  Janks. 

and  J.  S.  Kirkbride,  oo  or  about  tlie  18tb  day 
of  November,  1912,  in  the  county  of  Twin  Falls, 
state  of  Idaho,  did  then  and  there  willfully,  un- 
lawfully, knowingly,  and  feloniously  and  for 
his  own  gain,  buy  and  receive-  one  red  steer, 
branded  half  circle  six  on  left  ribs,  and  of  tbe 
personal  property  of  H.  P.  Larsen,  and  one 
white-faced  cow,  tiranded  half  circle  six  on  left 
ribs,  and  of  the  personal  property  of  said  H. 
P.  Larsen,  said  William  C.  Jankq,  Charier 
Janks,  and  J.  S.  Kirkbride  then  and  there  well 
knowing  the  said  steer  and  cow  to  have  been 
stolen.**^ 

[1]  rOie  first  error  named  In  the  foregoing 
list  of  errors  relied  upon  by  appellant  was  not 
urged  except  as  to  one  point,  which  Is  that 
the  information  charges  three  persons  with 
receivlDg  the  property  jointly;  but  if  the 
property  was  not  received  jointly  and  one 
received  it  from  another,  then  each  receiv- 
ing would  constitute  a  separate  offense  and 
could  not  stand  in  tbe  same  information. 
Tt  Is  claimed  that  the  Information  should 
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set  out  how  these  three  persmu  received  the 
pnverty;  that  la,  whether  it  waa  received 
1^  them  Jointly  or  severally.  This  point  does 
not  appear  to  have  been  raised  by  the  de* 
fisndant's  demurrer  to  the  information  In 
the  court  belov.  The  grounds  tax  demurrer, 
as  spedflcally  stated  therein,  are  that  the 
InformeUon  does  not  state  facte  sufficient  to 
constitnte  a  cause  oC  action,  In  this:  Tliat 
the  information  does  not  show  that  the  prop- 
erty was  stolra  before  it  was  reoslved;  that 
it  does  not  show  that  the  pn^perty  had  been 
stolen  within  the  Jurladlcttrai  of  the  court; 
and  that  It  does  not  diow  who  stolA  tb»  prop- 
erty, or  from  whom  the  d^endants  received 
it.  We  do  not  think  it  necessary  to  pass  upon 
the  Question  of  whether  or  not  ttils  objec- 
tion  to  the  information  could  bare  been  rais- 
ed by  demurrer  In  tiie  court  below  or  not, 
fbr  Ute  record  Shows  Oiat  it  was  not  raised 
there,  and  we  think  it  is  not  such  an  objec- 
tion as  could  be  heard  In  this  court  for  the 
first  time.  Moreover,  before  the  trial  of 
the  caxiBe  in  the  lower  court,  this  defendant 
asked  for  and  was  granted  a  separate  trial, 
BO  that  we  fall  to  see  how  he  was  In  any 
way  prejudiced  by  this  fault  or  ambiguity 
in  the  information.  In  order  to  convict  the 
defendant  of  buying  and  receiving  the  prop- 
erty described  In  the  informatloD,  the  Jury 
must  have  found  that  the  crime  charged  was 
attributable  to  him  Individually.  Counsel 
for  appellant  have  not  even  suggested,  either 
In  the  brief  or  by  oral  argument,  that  the 
defendant  In  the  court  below  was  In  any 
manner  prejudiced  by  this  defect  or  am- 
biguity in  the  information.  We  think  the 
contention  as  to  this  point  la  vrlthout  merit 

Substantially  the  same  Question  Is  present- 
ed by  the  second  and  fourth  assignments  of 
error.  They  both  are  based  upon  the  insuffi- 
ciency of  the  evidence  to  convict  the  defend- 
ant, and  we  think  may  for  this  reason  be 
considered  together  in  whatever  we  may  feel 
called  upon  to  say  upon  the  question  present- 
ed by  them. 

The  third  objection  relates  to  alleged  er- 
rors of  the  trial  court  in  Its  Instructions  to 
the  Jury.  These  Instructions  are  very  long, 
being  divided  Into  33  numbered  paragraphs 
and  covering  33  pages  of  the  transcript.  We 
mention  this  because  we  think  It  has  some 
hearing  upon  the  question  as  to  whether  a 
defective  instruction  or  an  erroneous  instruc- 
tion is  cured  by  subsequent  Instructions  cor- 
recting such  defect  or  error.  If  there  were 
only  a  few  tersely  stated  principles  of  law 
given  as  Instructions,  there  would  be  less 
chance  for  the  jury  to  be  confused  or  misled, 
if  the  law  was  not  correctly  or  fuily  stated 
In  one  or  more  paragraphs  of  the  first  part  of 
the  instructions,  although  subsequently  cor- 
rected, than  where  so  many  are  given.  The 
appellant  in  the  third  specification  of  error 
argues  that  the  Instructions  from  1  to  8,  in- 
clusive, were  erroneous  and  prejudicial  to  the 
defendant 


[I,  S]  The  first  of  these  InatractlODR  is  ai 

follows: 

"InstructioD  No.  1.   You  are  Inatructed,  ges- 
tlemen  of  the  jury,  that  the  state  mast  prove 
beyond  a  rea&oaable  doubt  all  of  the  material 
allesutions  of       information,  which  are  u  fol- 
Ibwa:   First,  that  the  property  set  forth  in  die 
information  was  stolen;  second,  that  the  de- 
fendant in  this  case  purchased  or  received  Bach 
pro[>erty  of  bis  own  knowledge  knowing  the 
same  to  have  been  stolen ;  and,  third,  that  sudt 
property  waa  purchased  or  received  by  the  de- 
leodants,  as  hereinbefore  defined,  in  the  county 
of  Twin  Falls,  state  of  Idaho,  at  the  tune  let 
fortli  nnd  alleged  lU' the  information  herein,  to 
wit,  mi  or  about  the  18th  day  of  Novemlwr, 
1911:.    Regarding  the  first  essential  herein  set 
forth,  to  wit,  the  fact  that  such  property  wu 
stolen,  it  is  not  essential  that  the  thief  must 
have  been  convicted  or  that  the  name  of  the  per 
son  from  whom  such  property  was  stolen  shonlo 
be  proven ;  and  In  this  connection  you  are  in- 
structed that  the  larceny  of  such  property,  and 
consequently  the  fact  that  such  property  w« 
stolen,  may  be  proven  by  the  unexplained  pos- 
session of  recently  stolen  property,  this  being 
a  tact  and  circumstance  from  which  the  jury 
may  infer  that  the, property  waa  in  fact  stolen. 
And  you  are  further^  instructed  that,  In  aeier- 
mining  the  question  o?  whether  the  property  va 
Btoien.  you  have  the  rfeht  to  consider  the  tact 
that  the  possession  of  recently  stolen  property 
is  in  law  a  strong  incriminating  cJWJJ***?? 
tending  to  show  such  larcefiiy.  unless  the  en- 
dence  and  the  tacts  and  circfiipistances  proved 
show  that  such  property  came*^  honestly  mw 
the  possession  of  the  one  the  evideipce  may  qi»- 
close  having  possession  of  the  samb**  '„f 
are  therefore  Instructed  that  the  PO^S!^'^;^ 


the  charge  Is  larceny,  and  is  a  circomstanct 
may  consider  in  the  charge  in  this  case*,*!! 
determining  the  guilt  or  innocence  of  the  \ 
fendants."  \ 

It  Is  urged  by  appellant  that  this  instruc- 
tion is  erroneous  in  two  particulars:  (1)  It 
does  not  correctly  state  the  elements  ot  the 
crime  charged,  and  omits  to  mention  the 
question  of  motive;  and  because  the  court 
invades  the  province  of  the  Jury  by  that  part 
of  the  Instruction  which  says: 

"The  larceny  of  such  property,  and  conse- 
quently the  fact  that  such  property  was  stolen, 
may  be  proved  by  the  nnexplained  possMsion  of 
recently  stolen  property." 

It  is  elementary  and  trite  to  say  that  there 
must  be  a  wrongful  or  wicked  motive  back  of 
every  crime  of  this  character.  This  statute 
makes  the  buying  or  receiving  of  any  person- 
al property  by  a  person,  knowing  the  same 
to  have  been  stolen,  the  motive  or  gravamen 
of  the  crime  therein  designated.  In  this  In- 
struction the  court  first  assumes  to  tell  the 
jury  speciHcally  what  the  state  must  prove 
in  order  to  convict  the  defendant  of  the  crime 
chargei  in  the  lulormatlon,  but  wholly  fails 
to  mention  one  of  the  material  elements  of  the 
crime.  If  the  information  had  stated  no  more 
than  this  Instruction  specifies,  it  would  not 
have  stated  a  crime  under  the  statute;  and 
if  the  proof  at  the  trial  had  established  the 
three  propositions  enunciated  by  the  court 
beyond  a  reasonable  doubt,  It  would  not  be 
sufilcient  to  convict  the  defendant  In  said 
section  7057  the  crime  specified  la  predicated 
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opon  tbe  Tery  element  that  this  instniction 
omits  to  give.  A  person  might  bay  or  receive 
personal  property,  knowing  the  same  to  have 
been  stolen,  but,  unless  be  bnjs  or  receives 
it  "for  bis  own  gain  or  to  prevent  the  owner 
trtxn  agAln  poBseasiqg  his  property,"  it  is 
not  a  crime.  Ckmcemlng  the  motive  neoes- 
sary  to  constitute  the  crime  charged  in  this 
case.  Bishop  says: 

"Some  of  the  statutes  reaatre  tfae  receirlng 
to  be  for  the  *gain'  of  the  receiver.  But,  xa 
the  absence  of  any  term  of  this  sort,  the  motive 
of  personal  gain  is  not  essential ; .  it  is  enoagh, 
for  esampleL  that  lie  did  it  to  aid  tbe  thief, 
*  *  *  Still  tbe  intent  must  be.  in  some  way, 
fraudulent  or  corrupt."  2  Bishop,  New  Crim- 
inal Law,  §  1188. 

minola  has  a  statute  Bimilar  to  ours  in  all 
its  essential  provisions,  and  in  Aldrich  v. 
People,  101  111.  16,  which  was  a  prosecution 
for  receiving  stolen  property,  this  Identical 
point  was  presented,  and  In  passing  upon  It 
tbe  court  said: 

"The  intent,  ai  in  larceny,  Is  the  chief  ingredi- 
ent of  tbe  offense.  Thus,  where  A  authorizes 
or  licenses  B  to  receive  property  lost  or  stolen, 
and  B  receivei  the  property  from  the  thief 
knowing  it  to  be  stolen,  with  a  felonious  intent, 
he  is  guilty  of  a  ielov  in  reoeivinx  tbe  prop- 
is^i  license.   Wharton,  | 

"Under  our  statute  Oiere  Is  anothw  esfentlal 
fact  to  be  proven— that  is,  that  tbe  defendant, 

for  bis  own  gain,  or  to  prevent  the  owner  from 
again  possessing  Ills  property,  bought,  received, 
or  aided  in  concealing  stolen  goods.  There  is 
no  doubt,  from  the  evidence  in  this  case  in  re- 
gard to  the  fact,  that  the  defendants  knew  the 
goods  were  stolen.  Tbelr  knowledge  H  a  coo- 
ceded  fact.  It  is  also  an  undisputed  fact  that 
the  stolen  goods,  in  passing  from  the  custody  of 
the  thieves  to  Morrow,  the  agent  of  the  owners, 

Jassed  through  the  liands,  first,  of  defendant 
saacB,  and,  second,  through  the  hands  of  de- 
fendant Aldrich.  The  Quei^on  in  the  oue  is 
then  narrowed  down  to  this:  Whether  defend- 
ants received  tbe  goods  for  their  own  gain,  oTt 
to  prevent  the  owner  from  again  possessing  bia 

{iroperty.    This,  in  our  judgment,  is  the  turn- 
ng  point  npcm  which  the  decision  of  tita  case 
must  binge." 

In  this  case  the  Judgment  was  reversed  and 
the  case  remanded,  not  because  the  court  fail- 
ed to  instruct  as  to  the  point  in  question,  but 
because  the  proof  failed  to  show  that  the  de- 
fendant i-eceived  the  property  for  his  own 
gain.  We  think  the  court  in  tbe  case  at  bar 
erred  in  omitting  to  Include,  as  one  of  the 
elements .  of  tbe  crime,  tliat  the  defendant 
must  have  bought  or  received  the  property 
for  his  own  gain  or  to .  prevent  the  owner 
from  again  possessing  It.  Cut  there  ore  two 
reasons  why  this  error  did  not  prejudice  the 
rights  of  the  defendant,  viz. :  First,  the  court 
in  Uistructlon  numbered  .9  clearly  stated  the 
three  elements  of  the  crime  as  specified  in  said 
section  7057,  and  alleged  In  the  information 
and  charged  the  jury  that,  In  order  to  con- 
vict the  defendant,  these  three  elements  of 
the  crime  must  be  proved  beyond  a  reasona- 
ble doubt;  and,  second,  the  testimony  clearly 
proved  that,  If  defendant  took  the  property 
at  all,  he  bought  and  rec^ved  It  partly,  at 
least,  for  his  own  gain. 


In  People  r.  Afortne,  61  Gal.  367.  It  was 
held  that: 

"It  Is  not  necessary  that  each  instruction 
shoald  fully  state  the  law  of  the  case,  bnt  any 
instruction  may  be  helped  out  and  explained 
by  another  on  the  same  point;  and  in  such  a 
case  the  court  will  look  to  all  the  InstructlMis 
in  pari  materia  for  tfae  purpose  of  determining 
whether  the  law  has  been  correctly  given." 

In  State  v.  Marren,  17  Idaho,  766, 107  Pac. 
893,  after  considering  an  instruction  given  In 
that  case  by  the  trial  court,  it  Is  said: 

"Although  the  instruction  referred  to  contains 
matter  wiucfa  should  not  have  been  given  to  the 
jury,  we  are,  however,  of  the  opinion  that  the 
appellant  could  have  been  In  no  way  prejudlead 
by  the  giving  of  sncb  Inatmction." 

And  It  has  been  held  by  this  court  In  a 
number  of  cases  that  snbstantial  prejudice 
most  be  ahown  In  order  to  ccmatltnte  revend- 
ble  error.  And,  unless  that  can  be  shown, 
the  case  wlU  not  be  reversed  for  errors  which 
fall  short  of  that  test  We  do  not  think  the 
error  complained  of  in  tbe  first  objection  to 
tbe  instruction  under  oonslde ration  oonld 
have  been  prejudicial  to  the  ieUaiajot  under 
the  droamstunces  of  the  case  and  the  evi- 
dence found  in  tbe  record.  But  the  second 
objection  un^  to  said  instruction,  to  the 
effect  that  the  &ct  that  said  property  was 
stolen  may  be  proved  by  the  unexplained 
possession  of  recently  stolen  property,  pre- 
sents a  more  serious  question.  In  the  first 
place,  the  use  of  the  phrase  "recently  stolen*^ 
us  applied  to  the  property  In  question  was 
not  warranted  by  tbe  evidence,  and,  even  If 
It  was.  It  was  not  proper  for  tbe  court  to  de- 
cide this  matter.  The  question  as  to  wheth- 
er, If  this  property  was  stolen.  It  was  re' 
cently  atolcn  should  have  been  left  to  the 
Jury  to  decide  from  the  evidence  In  the  case, 
because  it  has  an  important  bearing  upon 
the  question  of  the  guilt  of  the  person  found 
In  possession  of  the  stolen  property.  If 
the  adverb  "recently"  does  not  have  some 
bearing  on  the  question  of  tbe  guilt  of  the 
person  who  has  received  stolen  proirerty,  why 
not  just  say  in  the  poesegdion  of  stolen  prop- 
ertyt  Why  add  the  limiting  adverb  as  to 
time  If  it  has  no  relevancy  to  the  guilt  of 
the  person  accused?  It  will  be  found,  from 
an  examination  of  tbe  authorities  relating  to 
prosecutions  for  buying  or  receiving  stolen 
property,  that  whether  the  property  was  re- 
cently stolen,  or  whether  a  long  time  had 
elapsed  since  the  larceny,  makes  a  very  ma- 
terial difference  in  determining  the  guilty 
knowledge  of  the  person  having  such  posses- 
sion. If  tbe  property  in  a  few  hours,  or  In 
a  few  days,  after  It  was  stolen  from  its 
owner,  was  found  In  the  possession  of  a  per- 
son, the  presumption  that  he  received  It  from 
tfae  thief  would  usually  be  much  stronger 
than  if  it  was  received  weeks  or  months  after 
the  theft  In  tbe  case  at  bar,  the  time  when 
this  property  was  stolen.  If  It  was  stolen,  is 
vagne  and  uncertain.  Tbe  owner  of  tbe 
property,  H.  P.  Larsen,  testified  that  be  was 
present  at  tbe  round-up  or  lathering  of  bis 
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cattle  in  the  foil  of  1912,  and  further  said: 
"I  think  I  had  In  this  gathering  the  animals 
whose  hides  I  discovered  at  this  time."  But 
he  also  testified  that  he  had  from  250  to  300 
head  of  cattle.  Now  it  is  apparent  that  In 
gathering  and  looking  over  this  nnmber  of 
cattle  he  might  easily  be  mistaken  about 
seeing  these  two  cattle  in  the  herd  at  the 
time  he  mentions.  The  hides  of  the  cattle 
claimed  to  have  been  received  and  slaugh- 
tered by  the  defendant  were  mainly  identi- 
fied by  the  brand  on  them,  so  there  is  much 
uncertainty  as  to  the  actual  time  of  the  lar- 
ceny if  they  were  stolen.  If  the  owner  did 
not  see  them  at  the  1912  round-up,  then  the 
ttilef,  if  they  were  stolen,  may  have  stolen 
them  a  year  or  two  before  they  were  delLver- 
ered  at  the  slaughter  boose  of  the  Boblnson- 
Jauks  Packing  Go. 

Goldstein  v.  People,  82  N.  Y.  231.  is  a  case 
relied  on  to  sustain  the  court's  instructions 
in  this  case,  to  the  effect  that  the  possession 
of  recently  stolen  property,  unless  explained, 
will  warrant  a  conviction,  but  the  facts  were 
so  different  in  that  case  from  the  facts  in 
this  case  that  we  do  not  think  it  sustains 
the  point  contended  for  by  the  state.  In  that 
case  the  court  instructed: 

"That  the  possessioa  of  stolen  goods  immedi- 
ately after  the  larceny,  */  imder  pecMar  and 
auspicious  droumatancei,  when  there  Is  evidence 
tending  to  show  that  some  Qther  person  or  per- 
sons stole  the  property,  such  poesession  not 
being  satisfactorily  explained,  would  warrant 
the  jury  In  convicting  the  accused  of  recaving 
stolen  goods  knowing  them  to  have  been  stolen." 

The  italics  in  this  Instruction  are  oars  for 
the  purpose  of  distinguishing  this  instruc- 
tion from  the  instructions  ooder  considera- 
tion in  the  case  at  bar. 

The  facts  upon  which  this  Instruction  was 
based  were  given  in  the  opinion  of  the  court 
as  follows: 

"It  was  proven  by  satisfactory  evidence  that 
the  goods  were  tiie  property  of  Morris  and  had 
been  stolen  from  him  by  some  persons  other 
than  the  prisoners.  The  theft  waB  at  once  dis- 
covered, and  upon  instant  search  they  were 
found  in  a  small  room  of  which  Bernard  Gold- 
stein bad  the  right  of  temporary  possrasion  for 
a  special  purpose,  adjoinuig  a  room  occupied 
by  himself  and  wife,  and  Into  which  a  door 
from  their  room  opened." 

And  we  may  gather  what  was  meant  by 
the  ptarase  "immediately  after  the  larcaay" 
In  said  Instruction  from  what  the  court  fur- 
ther said  In  th«  opinion: 

"If  the  goods  came  to  the  possession  of  the 
prisoners  or  either  of  them.  It  was  within  a 
very  short  time,  an  hour  or  two  at  most,  after 
the  larceny,  ana  as  early  as  five  o'clock  in  the 
morning,  and  this,  with  other  incidents  which 
happened  in  its  connection,  were  of  an  unusual 
character,  fully  justifying  id  that  respect  the 
hypothesis  snbmitted  of  'peculiar  and  suspicious 
circumstances.'  " 

But  in  this  case  there  Is  very  slight.  If 
any,  evidence  in  the  record  to  support  the 
hypothesis  of  "peculiar  and  suspicioue  dr- ' 
cnmstances"  that  was  presented  to  the  }ary 
in  that  case- 
But  a  more  wdghty  objection  to- this  part 


of  the  Instruction  Is  that  the  court  pialslr 
told  the  jury  that: 

"Yon  are  instructed  that  the  larceny  ot  such 
property,  and  consequently  the  fact  that  audi 
property  was  stolen,  may  be  proven  by  the  im- 
explained  possession  of  recently  stolen  propeny, 
this  being  a  fact  and  circumstance  from  which 
the  jury  may  infer  that  the  proper^  was  in 
fact  stolen.  •  •  •  Too  have  the  right  to  con- 
sider the  fact  that  the  possession  of  recentlj' 
stolen  property  is  in  law  a  atronff  incriminatiiis 
circtmistance,  tending  to  show  such  larcw, 
*  *  *  and  you  are  therefore  instructed  that 
the  possession  of  recently  stolen  propertr,  the 
possession  being  unexplained,  is  a  circumstaDee 
from  which  guilt  may  be  inferred." 

And  in  the  third  Instruction*  this  point  Is 
further  impressed  upon  the  jury  by  the  court 
as  follows: 

"Possession  of  stolen  property  immediatelji 
after  the  theft  is  sufficient  to  warrant  a  conric- 
tion.  •  •  •  And  in  this  case  if  the  jnry  be- 
lieve from  the  evidence  as  herein  defined,  firat, 
that  the  property  was  stolen,  and  further  find 
that  the  defendant  was  possessed  of  such  prop- 
erty aoon  after  it  was  stolen,  then  such  posset- 
aioti  is  in  law  a  fact  tending  to  show  the  guilt 
of  defendant,  and  from  which  an  inference  may 
be  drawn  tending  to  show  the  guilt  of  the  de- 
fendant if  such  possession  remains  unexplain- 
ed."   The  italics  are  ours. 

We  think  these  instructions  were  errone- 
ous and  prejudicial  to  the  defendant  In 
fact,  under  these  instructions,  the  jury  could 
hardly  Co  otherwise  than  find  a  verdict  of 
guilty. 

Thompson  on  Trials  (2d  Ed-)  {  2536,  In 
discussing  the  rule  as  to  the  presumptloa 
arising  from  the  possession  of  recently  stolen 

property,  says: 

"This  rule,  it  is  perceived,  is  a  branch  of  the 
law  of  circumstanaai  evidence;  and  the  value 
of  a  role  which  ascribai  to  a  partienlar  cir- 
cumstance the  character  of  eaaclusive  evidence 
of  guilt,  unless  rebutted  or  explained,  may  welt 
be  questioned  under  a  system  of  trial  which 
commits  to  the  juiy  in  every  criminal  case  the 
conclusive  power  of  judging  of  the  existence  of 
the  criminal  intent.  The  sounder  view  is  that  it 
is  better  that  twelve  men,  sitting  in  the  jmr 
box,  should  apply  their  collective  experience  in 
the  affairs  of  everyday  life  to  such  a  circum- 
stance, in  view  of  its  aurroimdinga,  as  shown 
by  the  evidence,  and  say  whether  a  ooncliiaion 
of  guilt  Is  to  be  drawn  from  it  or  noL  If  this 
view  Is  correct.  It  must  follow  that  a  peremp- 
tory instruction,  laying  down  the  rule  in  the 
language  In  which  it  is  formulated  in  the  txxAi^ 
must  have  the  effect  of  depriving  them  of  that  in- 
dependent judgment  of  the  facts  which  the  law, 
under  our  modem  system  of  trial  by  jury,  in- 
tends to  give  them.  The  sound  view  is  that 
whether  the  recent,  unexplained  possession  of 
stolen  goods  Is  conclusive  evidence  that  the  pos- 
sessor committed  the  larcenv  is  a  questiou  of 
fact  exclusively  for  the  jury.  * 

In  People  v.  Chambers,  18  Cal.  382,  it  was 

held  that: 

"It  is  well  settled  that  the  possession  of  the 
fruits  of  a  crime  Is  a  circumstance  to  be  con- 
sidered in  determining  the  guilt  of  the  posses- 
sor, hut  the  authorities  seem  to  hold  that  this 
circumstance  Is  not  of  itself  sufficient  to  author- 
ize a  conviction.  •  •  *  There  are  many  cas- 
es in  which  an  explanation  would  be  impossible; 
I  and  in  such  cases  to  throw  the  burden  of  expla- 
nation upon  the  accused  would  be  to  slam  the 
door  of  justice  in  bis  face.  We  think  the  true 
rule  upon  the  stibject  is  that  laid  down  b; 
Greenleaf  In  the  section  referred  to.  It  will  be 
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BecesaaiT.*  nja  he,  for  the  prosecutor  to  add 
the  proof  of  other  circumstances  indic&tiTe  of 
guilt  in  order  to  render  the  naked  posaeasion 
of  the  thini  available  toward  a  conviction.' " 

The  case  of  Askev  t.  U.  B.,  2  OkL  Or.  155, 
101  Paa  121,  im  a  lading  case  tm  tbs  qaes- 
tlon  InvolTBd  in  the  inatroctlons  that  wa 
are  now  oonsldaing,  and,  as  Oie  point  Is  so 
full  and  abl7  discussed  In  the  opinion  In 
that  case,  we  quote  at  length  from  aaid  opin- 
ion as  folio  wb: 

*Vrhe  fifth  assignment  of  error  presented  by 
appellant  is  that  the  court  erred  in  ita  instruc- 
tions to  the  jury  in  the  foUowine:  'The  unex- 
plained possession,  if  there  should  be  such  un- 
esplained  poaaession,  of  recently  stolen  property, 
is  prima  facie,  bat  not  condu^ve,  evidence  <a 
his  EuUt'  Exception  was  taken  to  this  charce 
of  the  court  at  the  time  it  was  given,  and  m 
view  of  the  holding  of  thia  court  in  the  case  of 
Slater  v.  United  SUtea  [1  OU.  Gr.  275],  08 
Pac.  110,  in  which  the  opinion  was  rendered 
by  Chief  Justice  Furman,  it  is  not  considered 
necessaiT  In  presenting  this  case  to  do  more 
than  call  the  attention  of  the  court  to  that  case, 
which  held :  'It  is  error  to  instmct  a  jary  that 
the  possession  of  property  recently  stolen  raises 
a  presumption  against  the  party  having  such 
possession  which  requires  an  explanation  from 
him,  this  being  a  charge  upon  the  weight  of  the 
evidmce.* 

"The  case  under  consideration  here  Is  even 
stronger  than  that  of  Slater  v.  United  States, 
for  in  the  case  at  bar  the  court  Instructed  the 
jury  that  tbe  possession  of  recently  stolen  prop- 
erty is  prima  facie  evidence  of  his  guilt,  where- 
as, in  the  Slater  case,  the  trial  court  in  its  in- 
structions went  no  farther  than  to  state  that 
the  possession  of  recently  stolen  propery  is  a 
presumption  against  the  party  having  posses- 
sion. Tbe  court  held  in  the  latter  case  that: 
'The  effect  of  this  instruction  is  to  inform  the 
jury  that  the  possesion  of  property  recently 
stolen  raises  a  legal  presumption  of  guilt  against 
the  party  having  it  in  his  possession,  and  that 
die  law  requires  an  explanation  from  him  of 
such  possession.  We  do  not  so  understand  the 
law.  In  the  case  of  Oxier  United  States,  1 
Tnd.  T.  91,  38  S.  W.  882,  Judge  Lewis  says: 
"The  later  and  the  sounder  and  better  rule  la 
believed  to  be  that  which  makes  the  presumption 
arising  from  the  possession  of  recently  stolen 

eroperty  not  a  presumption  of  law,  but  of  fact ; 
I  other  words,  an  inference  to  be  drawn  or 
not,  as  the  jury  may  determine  in  the  light  of 
all  the  evidence."  * 

"This  court  cites  with  approval  in  this  con- 
nection the  case  of  Blair  v.  Territory,  15  Okl. 
550,  82  Pac.  653,  and  holds:  'The  instruction 
complained  of  was  upon  the  weif^ht  of  the  evi- 
dence, which  is  for  the  determination  of  the 
jury,  and  was  therefore  error.* 

"It  follows,  therefore,  if  the  court  adheres  to 
the  rule  laid  down  in  Slater  t.  United  States, 
and  the  rule  therein  enunciated  by  the  court 
seems  to  be  both  forceful  and  logical,  that  fatal 
error  was  committed  by  the  trial  court  in  giving 
tile  Jury  the  instruction  complained  of  under 
the  head  of  fifth  assignment  of  error,  and  that 
this  case  should  be  reversed  and  remanded." 

But  these  authorities  are  only  given  to 
show  the  rule  regarding  this  question  adopt- 
ed by  other  courts,  and  the  reason  therefor, 
as  set  out  In  their  opinions,  for  the  ques- 
tion under  consideration  was  before  this 
court  in  State  t.  Seymour,  7  Idaho,  257,  61 
Pac  1<^,  and  in  that  case  the  court,  after 
considering  some  other  alleged  errors  in  the 
record,  said: 

"Tbe  only  question  xemainlng  is,  Was  the 
possession  of  uc  animal  b^  the  defendant  a 


lonious  possesdon?  The  bare  possesaion  of 
property  recently  stolen  is  not  conclusive  evi- 
dence of  guilt  Especially  la  this  so  of  property 
of  the  kind  involved  in  this  case." 

The  property  InTolved  in  that  case  was  of 
Hie  same  kind  as  tbe  propwty  InrcdTed  In 
this  Aae.  In  State  v.  Sanftnrd,  8  Idaho,  187, 
87  "Pac  492,  the  court  said : 

'The  first  error  assigned  is  as  follows:  The 
court  erred  in  bis  charge  to  the  jury  in  refer- 
ence to  the  possession  of  recently  stolen  pro[>er- 
ty— more  particularly  the  words  "is  a  guilty  cir- 
cumstance, and  should  be  considered  by  you." ' 
A  careful  examination  of  the  instruction  to 
which  this  error  apparently  refers  shows  that 
tbe  inatructiou  was  not  erroneous.  The  lan- 
guage used  is  somewhat  unfortunate,  but  the 
instruction  conveyed  to  tbe  jury,  who  could  get 
no  different  idea  tberefitom,  the  rule  of  law  that 
possession  of  recently  stolen  proper^  is  a  cir- 
cumstance from  which,  when  unexplained,  the 
guilt  of  the  accused  may  be  inferred." 

But  this  case  cannot  be  accepted  as  author- 
ity in  support  of  the  instructions  under  con- 
sideration, although  it  la  referred  to  by  re- 
spondent in  Its  brief  for  that  purpose.  The 
court  told  the  jury  that  under  the  evidence 
in  that  case  the  possession  of  recently  stolen 
property  was  a  circumstance  from  which 
the  guilt  of  the  accused  may  be  inferred. 
But  that  is  very  dlfCerent  from  telling  the 
jury  that  "tbe  possession  of  stolen  property 
Immediately  after  the  theft  Is  sufficient  to 
warrant  a  conviction,'*  which  the  court  did 
in  tbe  case  at  bar. 

In  State  t.  Sanford,  supra,  the  instruction 
simply  said  the  possession  of  recently  stolen 
property  was  a  circunutance,  from  which  the 
guilt  of  the  defendant  might  be  inferred. 
The  court  did  not, tell  the  jury  that  such 
possession  was  "in  law  a  fact  tending  to 
show  the  guilt  ot  defendant,"  or  that  "pos- 
session of  stolen  proi>ert7  immediately  after 
the  theft  is  sufficient  to  warrant  a  convlo* 
tlon."  But  in  this  case  the  Jury  was  in- 
structed that  it  might  oonclsde  that  tbe  de> 
fendant  was  guilty  from  the  fact  ot  having 
in  bis  possession  recently  stolen  property. 
And  erery  time  the  court  used  tbe  phrase 
"recently  stolen  propertT"  It  was  assuming  a 
fact  as  established  that  should  bare  been 
left  to  tbe  Jury  to  decide.  The  difference  In 
tbe  meaning  of  the  words  At/erenoe  and  oon- 
cUtgion  Is  well  Imowtt.  Tbe  Standard  die* 
tionary  defines  these  words  as  fcfllows: 

"A  conclunon  Is  the  absolute  and  necessary  re- 
sult of  the  admission  of  certain  premises ;  and 
inferenoe  is  a  probable  conclusion  towards 
which  known  facts,  statements,  or  admissions 

Fioint,  but  which  they  do  not  absolutely  estab- 
iah." 

[4]  Before  a  defendant  can  be  convicted  In 
a  case  like  this,  four  things  must  be  estab- 
lished to  the  satisfaction  of  the  jury  beyond 
a  reasonable  doubt:  (1)  That  the  property 
was  stolen;  (2)  that  either  the  thief  deliv- 
ered it  to  the  defendant,  or  to  some  one  else 
who  delivered  It  to  him ;  (3)  that  at  the  time 
the  defendant  received  the  possession  of  the 
proper^  he  knew  it  was  stolen,  or  that  it 
was  received  under  anCb  drcnmstancas  that 
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any  reasonable  person  of  ordinary  obserra- 
tlon  would  have  known  tbat  It  was  In  fact 
stolen  property;  and  <4)  that  he  received 
it  for  bis  own  gain  or  to  prev^t  tlie  ownen 
from  again  possessing  It. 

The  second  and  fonrth  assignments  wf  er- 
ror presented  by  appellant  are  based  upon 
the  insufficiency  of  the  evidence  to  convict 
the  defendant,  and,  as  we  have  heretofore 
stated  in  this  opinion,  these  assignments  of 
error  may  be  considered  together.  But  we 
do  not  deem  It  necessary  in  deciding  the 
case  to  go  into  an  extensive  review  of  the 
testimony  in  the  record,  as  we  think  there 
was  prejudicial  error  in  the  Instructions 
which  we  have  considered.  However,  we 
may  say  tbat  the  initial  and  vital  point  In 
order  to  convict  the  defendant,  namely,  that 
the  property  was  stolen,  has  very  meager 
support  from  the  evidence.  Karl  Falk  was 
the  most  important  witness  on  tbts  point  in 
the  case.  He  testified  that  23  head  of  cattle 
were  brought  to  the  slaughter  yards  of  the 
Kobinson-Janks  Packing  Company  on  Sun- 
day evening,  November  17,  1912,  by  one 
Frank  Dolen.  The  cattle  were  received  by 
Falk,  Charley  Janka,  and  J.  S.  Klrkbrlde. 
The  defendant  was  not  there  when  they 
were  recei-ved.  There  is  no  evidence  that 
Dolen  had  stolen  these  cattle,  or  that  he  had 
received  them  from  the  thief  if  they  were 
stolen.  Dolen  never  seems  to  have  been 
charged  with  the  larceny  of  this  property, 
and  he  did  not  act  like  a  guilty  man  so  far 
as  the  record  shows,  for  Falk  says  he  saw 
him  in  the  office  of  said  packing  company 
on  the  7th  day  of  December,  1912,  which  was 
about  20  days  after  be  delivered  these  cattle 
to  the  packing  company.  It  Is  only  claimed 
that  two  bead  of  these  cattle  were  stolen, 
and  a  namber  of  different  ways  may  readily 
be  suggested  to  accoant  for  them  being  there 
without  any  crlmlnftl  act  or  Intent  on  the 
part  of  Dolen. 

But  wlthont  directly  holding  the  evidence 
as  to  whether  or  not  said  property  was  in 
Act  stolen  insufficient  to  support  the  verdict 
of  the  Jury,  we  think  there  was  reversible 
error  in  the  Instructions  the  conrt  on  the 
point  tbat  we  have  considered.  The  Judg- 
ment must  therefore  be  reversed  and  a  new 
trial  ordered. 

SULLITAN,  C.  X,  concnra. 


STATE  v.  JOHNSON. 
(Supreme  Court  of  Idaho.    Dec  22,  1914.) 
1.  Criminai.  Law  (g  635*)— Public  Tbux— 

DiSCBETION  TO  EXOLDIH  SPBCTATQBS. 

The  defendant,  in  a  prosecution  for  the 
crime  of  assault  with  intent  to  commit  rape, 
was  not  deprived  of  a  public  trial,  as  provided 
by  article  1,  {  18,  of  the  state  OonstitotioD  and 
the  fitatntes  of  the  state,  when  the  conrt  in  its 
discretion  required  all  spectators  and  all  per- 


sons except  those  necessarily  In  attendance  ts 

retire  from  the  courtroom  daring  the  trifll. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1 1462;  Dec.  Dig.  |  635.«] 

2.  CBiinNAX.  Law  (§  338*)— Ezclusiozt  or 
Evidence— lu.  Wilz/— pAUSB  of  Pbosbcd- 

TION. 

Held,  under  the  tacts  of  this  case,  that  Qu 
court  erred  in  not  permitting  the  defendant  to 
answer  the  following  question:  "How  did  ;oq 
and  your  wife  ifct  along  upon  the  ranch?  Did 
you  have  any  difficulty  or  quarrel?" 

[Kd.  Note.— For  other  cases,  see  Crimiitl 
Law,  Cent  Dig.  11  7S2,  763,  755.  766,  787.  T88. 
801,  855;  Dec.  Dig.  |  388.*3   •  "  ~* 

3.  InsTEucnoNs  Afpbovkd. 

Held,  that  the  court  did  not  err  In  giviiv 
certain  instructions  to  ^e  jury. 

4.  Rape  (5  69*)— Assault  with  Jtram—Bx- 

rOBAI,  OF  IlTSTEUCTION. 

Held,  that  the  court  erred  In  refusing  to 
give  the  following  requested  inatmction  to  the 
jury:  "You  are  also  instructed  that,  in  order 
to  convict  the  defendant  of  the  crime  charged, 
it  will  be  necessary  for  you  to  find  that  he 
made  an  assault  upon  this  young  girl  sad 
actually  intended  to  use  whatever  force  waa 
necessary  to  rape  or  carnally  know  ber,  and 
that  he  was  prevented  therefrom  by  the  re- 
sistance of  or  force  used  by  her,  the  said  Aima 
Johnson,  or  by  some  other  reason  than  that  of 
his  own  inclination  or  detennlnation  to  doist 
therefrom." 

[Ed.  Note.— For  other  cases,  see  Bapo,  Cent. 
Dig.  !S  88-100;  Dec.  Dig.  S  69.*] 

6.  Rape  ({  53*) — ^Assault  wisk  Ibteht— Scr- 
FICIENC7  OF  Evidence. 

The  evidence  A«M  insufficient  to  support 
the  verdict. 

[Ed.  Note.r-FOT  other  cases,  see  Bape,  Cent. 
Dig.  H  78-81;  Dec  Dig.  {  63.*] 

Appeal  firom  District  Goort,  Kootenai 

County;  R.  N.  Dnnn,  Judge. 

Gnst  Johnson  was  convicted  of  assault 
with  intent  to  rape,  and  appeals.  Reversed. 

McFarland  &  McFarland,  of  Codut  d'Alene, 
for  appellant  J.  H.  Peterson,  Atty.  Geo.,  T. 
C.  Coffin,  J.  J.  Ouheen,  and  B.  G.  Davis,  Asst. 
Attys.  Gen.,  and  N.  D.  Wernette,  of  Occur 
d'Alene,  for  the  State. 

SULLIVAN,  a  jr.  The  defendant  waseon- 
victed  o(  tb»  crime  of  intent  to  oomnilt  rape 
upon  his  ll-year  old  daughter,  and  sentenc- 
ed to  serve  a  term  at  hard  labor  in  the  state 
penitentiary  for  a  period  of  not  less  than  7 
years  and  not  more  than  14  years.  The  w>- 
peal  is  from  the  Judgment  and  order  deny* 
ing  a  new  trial. 

The  action  of  ttie  court  In  excluding  Q» 
spectators  from  the  conrtroom  dnring  the 
trial,  and  thus  not  giving  the  defendant  a 
public  trial,  is  assigned  as  error,  also  the  ac- 
tion of  the  .court  In  refusing  to  admit  ce^ 
tain  evidence  offered  by  the  defimdant,  in 
giving  and  refusing  to  give  certain  Instruc- 
tions, and  title  insufficiency  of  the  evidence 
to  Justify  the  verdict  and  Jndgment,  and  In 
denying  appellant's  appllcatlou  for  a  new 
trial. 

[1]  The  first  assignment  discussed  by  own- 
sel  for  appellant  Is  the  action  of  court 
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In  excluding  aU  vpectatora  firom  tlie  coart- 
room  daring  the  trlaL  In  tbat  regard  the 
court  Qiade  the  foUowing  order: 

"Duriog  the  trial  of  this  case,  all  spectators 
will  be  excluded  from  the  courtroom.  Before 
beeinninK  to  examine  the  Jury,  all  spectatois 
wffl  retire.  The  bailiff  viU  remain  at  the 
door  and  ne  tbat  nobody  eomoH  in  or  remains 
where  they  can  hear  the  pioceedinga." 

Article  1,  i  13.  of  the  state  Cooatltatlon 
provides  tiut  In  all  criminal  casee  the  par- 
ty  accmed  riiall  have  the  rl^t  to  a  speedy 
and  pnblic  ttlaL  It  Is  also  provided  by  Bees 
titm  7855,  Bev.  Codes,  that  the  defendant  in 
a  criminal  case  is  entitled  to  a  speedy  and 
pabUc  trial.  It  appears  that  said  order  vas 
made  by  the  court  without  the  snggestlan  or 
request  of  the  defendant,  and  even  bad  the 
defendant  consented,  the  question  Is  present- 
ed whether  he  could  have  waived  the  right 
to  what  he  <dalnMd  was  a  public  trlaL 

There  seona  to  be  a  diversity  of  (V)lnlon 
tm  this  question.  3u<tge  Gool^  In  his  work 
on  Const  Limitations,  p.  441  (Tth  Ed.)  states: 

"It  is  also  requisite  that  tbe  trial  be  public. 
By  this  is  not  meant  tbat  every  person  who  sees 
fit  sliaU  in  all  cases  be  permitted  to  attend 
crimioal  trials,  because  there  are  man;  cases 
where,  from  tbe  character  of  the  charge  and 
tbe  nature  of  the  evidence  by  which  it  is  to  be 
supported,  the  motives  to  attend  the  trial  on 
the  part  of  portions  of  the  commuDity  would 
be  of  the  worst  eharacttr,  and  where  a  re- 
gard to  public  morals  and  pnblic  decency  would 
require  that  at  least  the  young  be  excluded 
from  hearing  and  witnessing  the  evidences  of 
human  depravity  which  the  trial  mu^  neces- 
sarily bring  to  light.  The  requirement  of  a 
public  trial  is  for  the  benefit  of  the  accused, 
that  tbe  public  may  see  he  is  fairly  dealt  with 
and  not  uojustiy  condemned,  and  that  the  pres- 
ence of  Interested  spectators  may  keep  his 
triers  keenly  alive  to  a  sense  of  their  responsi- 
bility and  to  tbe  importance  of  their  functions ; 
and  tbe  requirement  is  fairly  observed  if,  with- 
out partiality  or  favoritism,  a  reasonable  pro- 
portion of  the  public  is  suffered  to  attend,  not- 
withstanding that  those  pei'sons  whose  presence 
could  be  of  no  service  to  the  accused,  and  who 
would  only  be  drawn  thither  by  a  prurient 
curiosity,  are  excluded  altogether." 

Counsel  for  the  state  cites  many  decisions 
sustaining  the  views  of  Judge  Cooley  above 
set  forth,  and  counsel  for  the  defendant 
cites  a  number  of  cases,  and  particularly 
some  from  tbe  state  of  Michigan,  which  hold 
directly  to  the  contrary.  See  People  v.  Yea- 
ger,  113  Mich.  228,  71  N.  W.  491. 

In  Reagan  v.  United  States,  202  Fed.  488, 
120  C.  G.  A.  627,  44  L.  B.  A.  (N.  &)  583,  the 
court  held  upon  this  question  that,  in  a  pros- 
ecution for  rape,  tbe  defendant  was  not  de- 
prived of  a  public  trial  by  an  order  clearing 
tbe  courtroom  of  spectators,  but  permitting 
all  persons  connectod  with  the  court,  either 
as  oiBcers  or  members  of  the  bar,  and  all 
persons  In  any  manner  connected  with  the 
case  as  witnesses,  etc.,  to  remain. 

In  cases  like  the  one  at  bar,  where  the 
evidence  is  of  a  very  immoral  and  disgusting 
nature,  we  do  not  thinlc  the  court  erred  In 
exdudlng  tbe  general  public  from  the  court- 
room during  the  trlaL  Of  course,  the  friends 
of  the  defendant  who  desired  to  be  present 
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and  the  officers  of  the  court.  Including  mem- 
bers of-  the  bar,  ougbt  not  to  be  excluded; 
but  to  exclude  tbe  general  public  who  only 
have  a  curiosity  to  hear  tbe  revolting  details 
of  a  rape  case  does  not  deprive  a  defoidant 
of  a  public  trial  as  provided  by  tbe  Consti- 
tution and  statutes  above  cited.  The  court, 
therefore,  did  not  err  in  making  said  order. 

£2]  The  next  assignment  of  error  goes  to 
the  action  of  the  court  in  refusing  to  admit 
certain  evidence  The  girl  had  testified  tbat 
the  defendant  and  her  mother  had  frequent 
quarrels,  and  when  the  defendant  was'  on 
tbe  witness  stand  he  was  asked  this  question: 
"How  did  you  and  your  wife  get  along  up- 
on tbe  ranch?  Did  you  have  any  difQculty 
or  quarrel?"  Since  the  prosecutrix  had  tes- 
tified tbat  tbe  father  and  mother  had  fre- 
quent quarrels,  we  think  the  court  erred  in 
not  permitting  the  defendant  to  answer  said 
question,  as  it  might  tend  to  show  tbe  ill  feel- 
ing of  the  wife  toward  the  defendant  in  hav- 
ing hlnj  prosecuted. 

Tbe  following  question  was  propounded  to 
the  defendant: 

"What  is  tbe  fact,  If  you  know,  as  to  whetb* 
er  or  not  before  you  married  your  wife,  she 
had  her  father  arrested  for  tbe  same  offense 
tbat  you  ate  arrested  for  now?" 

Under  the  state  of  tbe  record  presented 
here,  we  think  the  court  did  not  err  in  re- 
fusing to  permit  defendant  to  answer  tbat 
question.  If  he  wished  to  show  that  the 
wife  in  urging  this  prosecution  desired  to 
get  rid  of  him  by  putting  him  in  the  pen- 
itenUary,  and  that  tbat  was  the  motive  in 
having  him  arrested,  tbat  evidence  might 
have  been  admissible;  but  the  proper  foun- 
dation was  not  laid  for  the  introduction  of 
such  evidence,  and  tbe  court  did  not  err  In 
refusing  to  permit  the  defendant  to  answer 
said  question. 

[3]  Certain  instructions  given  by  the  court 
are  assigned  as  error.  After  a  careful  con- 
sideration of  those  instructions,  we  are  satis- 
fied tbat  there  was  no  reversible  error  in 
giving  tbem,  as  they  fairly  cover  the  case. 

[4]  The'  refusal  to  give  certain  instruc- 
tions is  also  assigned  as  error.  Tbe  court 
erred  in  refusing  to  give  requested  Instruc- 
tion No.  4,  which  instmctlCHi  correctly  states 
the  law  when  applied  to  the  facts  of  this 
case,  but  did  not  err  in  refusing  to  ^ve  other 
requested  instructions. 

[S}  Tbe  next  assignment  of  error  goes  to 
tbe  insufficiency  of  the  evidence  to  support 
the  verdict  The  record  shows  that  Uie  de- 
fendant had  resided  at  Turner  Bay,  near 
Ccenr  d'Alene  City  in  Kootenai  county,  for 
15  or  Id  years;  that  in  December,  1913,  his 
family  consisted  of  his  wife,  his  daughter 
Anna,  aged  11  years  (tbe  prosecutrix  In  tbls 
action),  and  ttaree  boys,  aged  1,  G,  and  8 
years,  rsspectlvely.  Tbe  family  lived  In  a 
bouse  on  a  ranch,  in  which  they  had  but  two 
beds.  In  one  bed  the  mother  slept  with  tbe 
baby  boy,  and  in  the  other  the  father  sl^t 
with  tbe  other  two  boys  and  the  daughter. 


Digitized  by  Google 


786 


144  PACIFIC  RBPOBTEB 


(Idabo 


The  daughter  testified  that  about  two  weeks 
before  Christmas,  1913,  the  defendant  began 
to  take  Improper  liberties  with  her;  that  he 
did  such  acts  almost  every  morning  up  to  and 
including  the  19th  of  February,  1914,  when 
the  act  for  which  the  defendant  was  convict- 
ed she  testified  was  committed.  She  also 
testified  that  she  told  her  mother  nearly  every 
day  about  the  improper  acts  of  her  fathei; 
and  that,  regardless  of  this  Information,  the 
mother  permitted  her  to  continue  to  sleep  in 
the  same  bed  with  her  father  and  the  two 
boys.  On  February  18,  1914,  the  defendant 
took  his  family  to  Coeur  d'Alene  City  to  at- 
tend the  wedding  of  his  wife's  sister,  at 
whose  house  the  defendant  and  his  family 
stayed  that  night  ^e  same  sleeping  ar- 
rangement was  observed  that  night,  the  fa- 
ther, the  girl,  and  the  two  boys  slept  to- 
gether, the  mother,  babe,  and  grandmother 
slept  t(«ettaer.  The  testified  that  she 
Blept  next  the  wall  and  one  of  the  brothers 
slept  between  her  and  her  father,  and  the 
other  boy  8l«pt  at  the  foot  of  the  bed.  She 
detailed  minutely  the  actltms  and  condaet  of 
her  tatber,  but  testified  posltlTely  that  he  did 
not  have  aezual  Intercoarse  with  her;  that 
"he  didn't  get  It  In."  She  also  testified  that 
about  two  iUNUB  after  they  got  vp  the  morn- 
ing of  the  Wfb,  she  told  her  mother  of  the 
conduct  of  her  father,  and  her  mother  went 
downtown  tiiat  forenoon  and  saw  the  county 
attorney,  and  then  In  the  afternoon  she  went 
down  again  to  see  the  county  attorney  and 
took  the  child  with  her.  Thereafter  the 
county  attorney  and  the  deputy  sheriff  called 
the  defendant  to  the  attorney's  office  and  the 
deputy  sheriff  testified  that  lu  the  conversa- 
tion that  followed  the  defendant  admitted 
that  he  had  done  some  things  to  his  daughter 
that  he  ought  not  to  have  d.one  and  would  not 
do  them  again,  but  that  he  Intended  no  harm, 
and  denied  that  he  Intended  to  commit  rape. 
This  was  the  onjy  corroboration  of  the 
daughter's  testimony  as  to  the  acts  commit- 
ted by  her  father.  The  daughter  also  tes- 
tified that  the  mother  and  the  defendant  had 
a  good  many  quarrels  prior  to  the  time  the 
defendant  was  arrested.  The  mother  of  the 
prosecutrix  did  not  testify  in  the  case.  The 
defendant  testified  in  his  own  behalf,  and 
denied  the  testimony  of  the  daughter,  and 
denied  that  he  took  any  Indecent  liberties 
with  her,  and  denied  any  intention  of  raping 
her.  He  also  produced  at  least  four  wit- 
nesses, who  were  neighbors  of  his  and  lived 
near  him  at  Turner  Bay  for  a  number  of 
years,  who  testified  that  the  reputation  of  the 
defendant  In  the  neighborhood  where  he 
lived  was  good.  If  we  concede  that  all  of 
the  acts  and  conduct  of  the  defendant  as  tes- 
tified to  by  the  girl  were  true,  we  do  not 
think  the  testimony  Is  sufficient  to  sustain 
the  verdict  of  the  Jory.  The  defendant  Is 
charged  with  an  assault  with  intent  to  com- 
mit rape.   According  to  the  girl's  testimony. 


the  father  had  her  in  bis  power  for  at  least 
eight  weeks,  comnijenclng  with  two  weeks 
prior  to  Christmas,  1918,  and  until  the  morn- 
ing of  February  19, 1914,  and  could  have  car- 
ried out  his  intent  had  he  desired  to  do  so, 
yet  the  girl  testified  that  he  did  not  accom- 
plish his  intent  While  the  acte  testified,  to 
by  the  girl,  if  tme^  show  the  defendant  to 
be  a  degenerate,  they  are  not  sufficient  to 
convict  him  of  assault  with  Intent  to  com- 
mit a  rape,  when  It  so  clearly  appears  that 
he  could  have  carried  out  that  intention  al- 
most any  day  for  eight  weeks  prior  to  his  ar- 
rest It  also  seems  remarkable  that  the 
mother,  if  she  had  any  regard  for  the  daugh- 
ter at  all,  would  have  permitted  her  to  eleep 
with  the  father  several  weeks  after  the  girl 
had  Informed  her  of  the  conduct  of  the  fa- 
ther toward  her.  The  evidence  shows  that 
she  said  nothing  to  the  fother  about  those 
acts,  and  did  not  attempt  to  prevent  the  t^^l 
from  sleeping  with  him.  The  mother  and  the 
babe  slept  in  one  bed  and  the  father,  the  two 
boys,  and  the  girl  in  another.  It  would  seem 
that  If  the  mother  knew  of  the  father's  eon- 
duct  toward  the  daughter,  she  would  hare 
had  the  daughter  sle^  with  her  and  the  babe^ 
or  at  least  not  permit  her  to  contlnae  to 
Bleep  with  the  father.  It  is  a  well-recogniied 
fact  that  such  a  crime  duurged  against  a  Ei- 
ther by  a  daughter  greatly  prejudices  the 
public  mind  against  him,  and  such  ctarges 
are  so  easy  to  be  made  and  so  hard,  many 
times,  tft  disprove  that  Juries  ought  to  be  very 
careful  In  convicting  a  man  of  auch  a  crime 
unless  the  evidence  Is  amply  sufficient  to 
prove  bis  guilt  beyond  a  reasonable  doubt; 
especially  ought  that  to  be  the  rule  where 
the  defendant  himself  goes  upon  the  stand 
and  denies  the  acts  constituting  the  crime. 
In  such  a  case  as  that  the  cmnplalnant's  tea-> 
tlmony  ought  to  be  corrc^rated  by  reputable  - 
evidence  or  physical  facts  of  the  commission 
of  the  crime.  In  the  case  at  bar,  the  girl 
was  only  11  years  of  age^  and  had  the  de- 
fendant c(»nmltted  im  assault  upon  her  with 
Intoit  to  commit  rape,  the  state  diould  have 
been  reanlred  to  produce  more  substantial 
corroboration  of  the  prosecutrix  than  it  did 
before  a  conviction  could  be  legally  had. 

For  the  reasons  above  given,  a  new  trial 
must  be  granted;  and  it  Is  so  ordered. 

TBUITT  and  BUDOB,  J3.,  concur. 

RICE,  County  Treasurer,  v.  ROCK. 
(Supreme  Court  of  Idaho.    Dec.  2,  1914.) 

1.  Taxation   (J  750*)— Pubchaser  at  Tax 
Sau>— Bight  to  Tax  Deed— Notigb. 

Under  the  provisions  of  section  1763,  Rev. 
Codes,  as  amended  at  the  special  session  of  the 
Legislature  (Laws  1912,  p.  43,  8  27),  no  pur- 
chaser or  assignee  of  such  purchaser  of  any 
land  at  a  tax  sale  shall  be  entitled  to  demand  a 
tax  deed  therefor  until  the  notice  therein  re- 
quired shall  be  given. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  g  1497;  Dec.  Dig.  i  750.*J 
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2.  Taxatiow  d  COl*)— Lbvt— LniT— GrracT 

AND  DlMHABQE. 

Uoder  the  proTisioQS  of  sectioti  1649.  Rev. 
Codes,  the  lery  of  a  tax  ha«  tlie  came  effect  as'  a 
judgment,  and  becomea  a  lien  opon  the  prop- 
erty, which  lien  «an  only  be  divaated  by  the  pay- 
ment of  the  tax  or  the  sale  of  the  property. 

[Ed.  Note.— For  o^er  cases,  see  Taxation, 
Cent  Dig.  |  931;  Dec.  Dig.  {  601.  •] 

8.  Xaxaiior  (|  T28*)— Tax  Salb— LncM  or 

PUBOEAaEB— DiBCHASOa. 

Under  the  proTisions  of  section  1762,  Bev. 
Codes,  on  filing  the  certificate  of  tax  sale  with 
the  ex  officio  auditor  and  recorder,  the  lien  vesta 
in  the  purchaser,  and  ia  only  divested  by  the 
payment  to  Oie  county  treasurer,  on  certificate 
of  the  auditor,  for  the  use  of  the  purchaser,  of 
the  whole  amount  of  money  paid  for  such  cer- 
tificate together  with  interest  thereon. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  |i§  1457-1461 ;  Dec.  Dig.  {  728.*1 

4.  Taxation  (i  745*)— Csbiicicatb  or  Tax 
SAug— GHANas   of  Bqudt— Lbqiblatitb 

POWBB. 

At  the  time  said  certificates  were  issued,  the 
law  did  not  require  the  giving  of  any  notice 
to  tiie  owner  of  the  property,  but  the  Legisla- 
tare  baa  authority  to  change  the  remedy  pro- 
Tided  for  the  oiiorcanent  of  certificate  con- 
tracts provided  they  do  not  impair  the  obliga- 
tion of  the  contract,  so  long  as  the  obligation 
of  performance  remalna  In  full  force. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  746.«3 

B.  Taxatiov  (I  745*)— Tax  Sau  OBmnoA-n 

— NonOB— DiREOTOBT  STATUTB. 

Tbe  proviaions  of  said  section  1763,  which 
require  said  notice  to  be  given  at  least  three 
months  and  not  more  than  five  montha  before 
the  expiration  of  the  term  of  redemption,  are 
directory. 

[Ed.  Note— Tor  other  eases*  see  Taxation, 
Dec.  Dig.  1  74D.*] 

6.  Taxatioh  (S  750*)— Hedemptioit  from  Tax 
Sale— Notice— Statute. 

A  period  of  time  in  which  said  notice  is 
required  to  be  given  was  made  for  the  purpose 
of  ending  the  period  In  which  redemption  conid 
be  made,  and  not  for  the  purpose  of  divesting 
the  holder  of  his  lien  on  the  property  described 
in  his  tax  sale  certificate. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  1497;  Dec.  Dig.  t  750.*] 

7.  Taxatioh  (B  899*)— Tax  8au— Bbdbhf- 

TION. 

Held,  that  after  the  expiration  of  the  three- 
year  period  and  up  to  the  time  the  notice  is 
given,  the  owner  may  redeem  tbe  property  from 
tax  sale. 

[Ed.  Note.— For  other  cases,  see  Tnxation, 
Cent  Dig.  H  1402-1405;  Dec  Dig.  i  699.*] 

Aiq>eal  from  District  Court,  Power  Coun* 
ty;  Alfred  Badge,  Judge. 

Mandamus  by  Heni?  Rock  against  F,  Net 
tie  Rice,  as  treasurer  and  ex  officio  tax  col- 
lector of  Power  county.  From  Judgment  for 
plaintiff,  defendant  appeals,  Beversed  and 
remanded. 

O.  B.  Baom,  of  American  Falls,  J.  H.  Pe- 
terson, Atty.  Oen.,  J.  J.  Guheen,  S.  G.  Davis, 
and  T.  0.  Coffin,  aU  of  Boise,  for  appellant 
T.  S.  Becker,  of  American  Falls,  and  Mc- 
Dongall  h  JoneSt  of  Pocatello,  for  respondent. 

SULLIVAN,  C.  J.  This  Is  an  appeal  from 
tbe  Judgment  of  the  district  court  of  Power 


county,  whereby  tbe  treasorer.and  ex  oflldo 
tax  collector  was  directed  to  iarae  a  treaatir< 
er'a  tax  deed  to  the  respondent  Bock  convegr- 
Ins  to  bim  certain  town  lots,  situated  in  the 
village  of  American  Fella,  on  tax  sale  cer- 
tificates procured  by  said  Bocft  at  a  tax  sale 
duly  beld  In  said  conn^  on  July  8, 191(^  for 
taxes  assessed  against  such  lots  for  the  year 
1909. 

It  appears  from  the  record  that  tbe  re- 
spondoit  in  the  month  of  Augnat,  191S,  ap< 
piled  to  the  defendant  as  treasure  and  ex 
officio  tax  collector  of  nld  county  for  tax 
deeds  to  the  several  lots  that  he  had  pur- 
chased  at  said  tax  sale  and  she  refused  to 
execute  such  deeds.  Thereupon  the  respond- 
ent made  application  to  tbe  district  court  of 
the  Fifth  Judical  district  for  a  writ  of  man- 
date to  compel  the  ai^iellant  to  execute  mxSx 
deeds.  To  said  petition  or  complaint  a  de- 
murrer  was  Interposed  and  overruled  by  the 
conrt,  and  the  defendant  thereafter  stood 
on  ber  demurrer  and  refused  to  answer,  and 
the  court  thereafter  beard  certain  proofs  and 
made  findings  of  fact  and  conclusions  of  law, 
and  entered  Judgment  In  favor  of  the  re- 
Bpondeat. 

[1]  It  appears  from  the  record  that  tbe  re- 
spondent had  not  compiled  with  tbe  require, 
ments  of  section  1763,  as  amended  at  the  spe- 
cial 1912  session  of  the  Legtslatuf-e.  Seas. 
Laws  1912,  p.  43.  That  section  provides, 
among  other  things,  that  thereafter  no  pur- 
chaser or  assignee  of  such  purchaser  of  any 
land  at  tax  sale  shall  be  entitled  to  a  tax 
deed  therefor  until  the  notice  therein  requir- 
ed shall  have  been  given  as  provided  by  said 
section,  which  notice,  it  Is  conceded,  was  not 
given  in  this  case. 

Counsel  for  appellant  contends  that  said 
law  as  amended  is  applicable  to  the  facts  of 
this  case,  even  thongh  the  said  land  was  sold 
for  taxes  long  prior  to  the  time  that  the  act 
of  1912  went  Into  effect,  that  it  la  necessary 
for  the  respondent  to  comply  with  the  terms 
of  said  law  in  giving  notice  before  she  would 
be  Justified  or  authorized  to  execute  tlie  deeds 
demanded. 

-  [2, 3]  The  question  then  directly  presented 
to  tbe  court  Is  whether  under  tbe  law  the  re- 
spondent Is  required  to  give  such  notice  as 
that  statute  requires  before  he  is  entlUed  to 
tax  deeds.  The  law  in  force  at  the  time  said 
tax  sale  was  made  did  not  require  any  notice 
to  be  given  of  tbe  application  for  a  deed. 
Under  the  proTislons  of  section  1649,  Bev. 
Codes,  the  levy  of  a  tax  In  this  state  bas  tbe 
same  effect  as  a  Judgment,  and  becomes  a 
lien  upon  the  property,  which  Hen  can  only 
be  divested  by  tbe  payment  of  the  tax  or  the 
sale  of  tbe  pn^rty.  Section  1762,  Rer. 
Codes,  transfers  that  right  to  the  purchaser 
at  the  tax  sale  and  creates  a  vested  right  and 
provides  the  method  and  manner  by  whicb 
such  right  may  be  divested.  Section  1763 
provides  that  a  tax  deed  may  Issue  at  tbe 
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explratttm  of  tbree  years  to  the  owner  of  the 
certificate.  Section  1770  limits  the  time  for 
redemption  to  three  years.  The  law  in  force 
at  the  Ume  of  said  tax  sale  required  nothing 
of  the  purchaser  except  to  pay  the  amount 
of  the  purchase  price,  then  to  await  the  ex- 
piration of  Oiree  years  and  pay  to  the  treas- 
urer 12  for  the  deed.  That  iM  the  procedure 
where  the  sale  Is  made  to  a  private  party 
and  not  the  county.  Under  the  law,  the  re-, 
indent,  Igr  rirtue  of  his  tax  cerfclflcate,  ob- 
tained a  rested  right  In  said  lots  whlcih  conld 
only  be  divested  redemption.  Dut,  regard- 
less of  the  prOTld(»is  of  said  section  ot  the 
statute,  must  the  respondent  give  the  notice 
provided  for  in  said  section  1763  as  amended? 

[4]  It  Is  contended  that  said  section  Im- 
posed new  obligations  and  duties  aa  the  own- 
er of  snch  tax  certlflcate,  and  Qte  giving  of 
such  notice  and  the  publication  thereof  in  a 
newspaper  where  It  la  required  will  greatly 
enhance  the  cost  of  a  tax  deed  over  the  cost 
under  the  law  that  was  In  force  at  the  time 
Bald  tax  sales  were  made  and  certtfloates  Is- 
sued; that  It  places  upon  the  certificate  own- 
er added  burd^  and  obligations. 

It  is  clear  that  In  some  cases  the  value  of 
the  property  Involved  might  be  less  than  these 
added  burdens  forced  on  the  certificate  own- 
er by  said  statute.  But  It  Is  htid  by  the 
great  wel^t  of  authority  that  the  L^slsla- 
tnre  may  pass  a  remedial  statute  providing 
for  different  methods  of  enforcing  a  ctmtract 
from  that  which  the  law  required  at  the  time 
the  contract  was  entered  into,  and  that  a  law 
ttiat  would  deprive  a  party  of  all  l^al  run- 
edy  on  a  contract  or  Impose  impossltde  con- 
ditions would  be  absolutely  void. 

it  was  held  In  Gage  t.  Stewart,  127  111.  207. 
19  N.  E.  702.  11  Am.  St.  Bep.  110.  that  it  Is 
competent  for  the  L^islature  In  its  discre- 
tion to  regulate  or  change  the  methods  of 
conducting  the  public  'business,  and  to  Im- 
pose such  restrictions  and  conditions  on  those 
haviag  contracts  with  the  state  as  public 
policy  may  demand,  although  such  restric- 
tions, conditions,  or  changes  may  require  the 
observance  of  new  forms  by  the  officer  or  by 
the  party  to  the  contract,  and  that  the  exer-' 
else  of  such  power  is  the  same  as  that  which 
may  be  exercised  in  respect  to  remedies  for 
the  enforcement  of  contracts  which,  within 
the  limitation  that  the  right  itself  shall  not 
be  Impaired.  Is  to  be  regarded  as  within  the 
legislative  control,  and  that: 

"No  oew  GooditioD  can  be  imp(Med  regniriog 
the  payment  ol  additional  consideration,  or  tbat 
may  binder  or  prevent  tbe  purchaser  or  bia  as- 
signees from  acquiring  title,  or  extendine  the 
time  of  redemption.** 

In  Curtis  V.  Whitney.  13  WalL  63,  20  L.  Ed. 
518,  the  Supreme  Court  of  the  United  States 
had  under  consideration  the  Wisconsin  stat- 
ute which  provided  that  a  holder  of  a  cer- 
tificate of  tax  sale  should  give  notice  to 
whomever  might  be  found  in  possession  of 
the  land  befora  taking  a  deed.  That  statute 


is  similar  to  the  oa»  under  consideration,  and 
in  disposing  of  that  case,  tlie  court  said: 

"That  a  statute  is  not  void  because  it  is 
retrospective  has  been  repeatedly  held  by  this 
court,  and  the  feature  oi  tbe  act  ol  1887,  whkh 
makes  it  aM>licshle  to  certifieatMi  already  issued 
for  tax  sales,  does  net  of  itself  conflict  with 
the  Constitution  of  tbe  United  States.  Nor  does 
every  statute  which  aCFects  the  value  of  a  con- 
tract impair  its  oblteation.  It  is  <me  of  tbe 
contingencies  to  which  parties  look  now  in  mak- 
ing a  large  class  of  contracts,  tbat  they  may  be 
affected  in  many  ways  b^  state  and  natioiial 
legislation.  For  such  legislation  demanded  by 
tbe  public  good,  however  it  may  retroact  on 
contracts  previously  made,  and  enhance  tbe 
cost  and  difficulty  of  performance,  or  diminish 
the  value  of  such  performance  to  tbe  other 
party,  there  is  no  restraint  in  tbe  federal  Consti- 
tution, HO  loi^  as  the  obligation  of  performance 
remains  in  full  force.'* 

Ab  bearing  upon  this  question,  see,  also, 
Coulter  V.  Staflord,  66  Fed.  564,  6  C.  a  A. 
18;  State  v.  Krahmer,  Auditor.  105  Mini). 
422,  117  N.  W.  780,  21  L.  B.  A.  (N.  S.)  157. 
and  tbe  authorities  there  dted. 

Under  the  atitliorltles  above  dted.  It  is 
made  quite  clear  that  the  plaintiff  must  gire 
the  notice  required  by  said  section  1763  snd 
that  the  provisions  of  said  section  do  not  im- 
pair the  obligations  of  the  contract  entered 
into  in  tbe  purchase  of  said  tax  certlfictte. 

[6]  The  next  question  presented  Is  whether 
the  provisions  of  said  section  1763,  which  re- 
quire the  notice  therein  referred  to  to  be  giv- 
en "at  least  three  months  and  not  more  thao 
five  months  before  tbe  expiration  of  Ok  time 
of  redemption  of  such  sale"  are  mandatory  or 
merely  directory. 

[t,  7]  We  are  clearly  of  the  opinion  that 
said  provisions  are  directory  and  not  manda- 
tory, and  that  the  certificate  owner  is  uot  en- 
titled to  receive  a  deed  under  such  certificate 
until  he  has  given  the  required  notice.  It 
would  certainly  Impair  the  obligation  of  tbe 
contract  to  forfeit  the  plaintiff's  right  to  re- 
ceive a  deed  under  the  law  existing  at  tbe 
time  said  tax  sales  were  made  to  him,  since 
under  that  contract  he  had  a  lien  upon  the 
land  or  lots  which  could  not  be  divested  by 
an  act  of  the  L^Blature  requiring  him  to  give 
notice  before  receiving  a  deed  from  the  propff 
ofiHcer.  Under  said  statute  the  service  of  no- 
tice must  be  made  as  therein  required,  before 
the  issuance  of  a  tax  deed  for  property  sold 
prior  to  the  taking  effect  of  the  act,  but  that 
requirement  of  said  section  as  to  service  of 
notice  within  a  fixed  period  of  time  was  made 
for  the  purpose  of  ending  the  period  In  which 
redemption  could  be  made,  and  not  for  the 
purpose  of  divesting  the  holder  of  the  tax  sale 
certificate  of  his  right  to  a  deed  for  all  time. 
In  other  words,  the  holder  of  the  tax  cer- 
tificate may  give  the  notice  required  after  the 
expiration  of  the  three-yrar  period  and  up  to 
the  time  it  is  given  the  owner  may  redeon 
the  proper^  from  such  tax  sale. 

The  Judgment  must  therefore  be  reversed 
and  the  cause  remanded  for  further  proceed- 
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logs  In  accordance  with  the  vtows  expressed 
in  tills  opfnlMi.  Oocte  amuded  to  tlw  ^pel- 

IflDt 

TBUITT,  3.,  coBcnra. 


STATB  T.  BOGBIS. 
(Snpreme  Court  of  Idaho.    Dec.  19,  18140 

1.  Labcekz  (5  41*)  — Valub  of  Peopebtt  — 
KxcESsnT  or  Pboof. 

Upon  «  prosecation  for  larceny  of  a  check 
for  a  certain  amount  of  moaes,  no  proof  of 
actual  value  is  required,  accordiug  to  the  provi- 
siona  of  section  7053,  Ber.  Codes,  as  the  law 
presumea  that  the  face  value  of  the  check  Is  the 
actual  raln& 

[Ed.  Note.— For  other  casea,  see  Larceny, 
Cent.  Dig.  H  m-129;  Dec.  Dig.  |  41.*} 

2.  Labceky  (5  41*)  —  Vax-xtk  of  Stolbw 
CuECKa— Pboof  Bbquzbed.  \ 

Id  a  prosecution  for  the  larceny  of  certain 
checks,  it  ia  not  incumbent  upon  the  state,  for 
the  purpose  of  Mtablishing  the  Tahie  of  the 
checks  stolen,  to  offer  proof  of  their  due  ezecu- 
tiOD  by  the  payor,  or  to  prove  the  fact  that  they 
were  never  indorsed  by  the  payee. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  127-120 ;  Dec  Dig.  i  41.*] 

8.  Ckxi^inax,  Law  (|  404*)— Labceitt  43*)— 
Demonbtbativb  Etidknob— Stolen  Ciiecsb. 
held,  that  Exhibits  A  and  B,  consisting  of 
checks  clu.rKed  to  have  been  stolen  by  the  de- 
fendant in  this  case,  aod  to  have  been  indorsed 
by  him  with  the  name  of  the  payee,  were  admit- 
ted In  eridraice  in  the  first  instance,  not  for  the 
purpose  of  comparison  of  handwriting,  bat  for 
the  purpose  of  establishing  the  crime  committed. 

[Ed.  Note,— For  other  caaea,  see  Criioinal 
Law.  Cent  Dig.  U  878.  891-893,  1467;  Dec 
Dig.  I  404;*  Larceny,  Cent  Dig.  U  130.  13S; 
Dec  Dig.  i  43.*] 

4.  CsiKinAZ.  Law  d  1035*)— Afpbax^bjeo- 

TioN  Below— NECESsm. 

The  Question  whether  or  not  a  witness  re- 
quires an  Interpreter  is  a  question  for  the  court, 
and  where  counsel  for  defendant  n^lects  to 
request  Ox  oourt  to  pass  upon  this  question 
without  the  presence  of  the  jury,  he  cannot 
afterward  assign  as  error  the  action  of  the  conrt 
in  not  excDsing  the  jury  while  this  matter  was 
being  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2633-2638.  2643,  2614; 
Dec.  Dig.  f  1036.*r  ' 

6.  Cbiminal  Law  (S  642*)  —  Witnesses  (8 
266*)  — Cross-examination— Need  or  In- 

TEBPBETEB— DBIKBMINATIO  N. 

The  state  cannot  be  deprived  of  the  right 
to  cross-examine  a  witness  by  the  mere' state- 
ment that  such  witness  does  not  speak  the  Eng- 
li^  language ;  and,  if  it  is  afterward  established 
that  auch  witness  speaks  and  nnderatands  the 
English  language,  he  1«  eetopped  from  taking 
any  advantage  of  his  conduct  lo  asserting  hia 
inability  to  speak  and  understand  said  language. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1465.  1S98;  Dec  Dig.  { 
642;*  Witaesses,  Cent  Dig.  if  907-912,  914- 
920,  822;  Dec  Dig.  S  26a*l 

6.  Cbiuinai.  Law  ({  785*)— Gautionabt  In- 
STEucnoHS— Witness  Testiftino  Falsely. 
Where  the  court  instructs  the  jury  to  the 
effect  that  if  any  witness  willfuDy  testified 
falsdy  as  to  ta^  material  tact,  the  Jury  were 
at  liberty  to  disregard  tke  entire  testimony  of 
such  witness,  except  in  case  his  teetitnony 
should  be  corroborated  by  other  and  reliable 


witaesses,  the  testimony  of  defendant  having 
been  impeached  by  the  prosecution,  but  it  ap- 
pearing, so  far  aa  the  record  shows,  that  such 
inatmction  applied  generally  to  ail  of  the  wit- 
nesses testifying  in  the  case,  the  givinc  of  snch 
instroctioQ  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1774,  1776-1781,  188l>- 
1804 ;  Dec  Dig.  %  785.*1 

7.  CaiMlNAL  Law  (|  780*)— Insteuctions— 
Bitbden  of  Pboof— Beaeonablb  Dodbt. 
The  following  instruction:  "Where  the 
state  proved  such  a  case  as  would  sustain  a 
verdict  of  guilty,  and  the  defendant  then  offers 
evidence,  the  burden  of  proof  is  on  said  defend- 
ant to  make  out  his  defense,  and  when  the  proof 
ia  all  introduced,  then  the  primary  queBtion  is, 
in  the  light  of  all  the  evidence.  Is  the  defendant 
guilty  beyond  a  reasonable  doubt?"- ia  not  prej* 
udicial  to  the  defendant  by  merely  makiiag  it 
incumbent  upon  him  to  offer  sufficient  proof  t<^ 
raise  a  reasonable  doubt  In  the  minds  of  the 
jury  as  to  his  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
l4tw.  Cent.  Dig.  U  1846-1849,  18S1,  18H0, 
1004-1922,  1060.  1867;  Dec  Dig.  S  789.*] 

5.  C^iunalLaw  (S^*)— Bubdbn  ob  Pboof 

-Alibi. 

If  the  defendant  reliea  upon  an  alibi  for 
his  defense,  the  burden  of  eatablirtiiDg  such 
alibi  is  npon  him.  State  v.  Webb.  6  Idaho,  428, 
56  Pac  892,  cited  and  approved. 

[Ed.  Note.:— For  other  cases,  see  Grindnal 
Law,  Cent  Dig.  |  751;  Dec  Dig.  }  833.*] 
0.  Ceiminal  Law  (S|  763,  764*)  —  Instbuq- 

TIONB— QtIESTION  OF  FaCT— LaHCENT. 

In  giving  the  following  instruction,  the 
trial  court  did  not  trespass  npon  the  right  of 
the  jury  to  pass  upon  all  questions  of  fact,  in 
accordsnce  with  the  provisions  of  subdivision 

6,  §  7855,  Eev.  Codes:  "You  are  further  in- 
structed that  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  tiiat  the  property  de- 
scribed in  the  information  was  stolen,  and  that 
the  defendant  was  found  in  the  possession  of 
the  property  after  it  was  stolen,  then  auch 
poflsesaion  Is,  in  law,  a  strong,  incriminating 
circumatance,  tending  to  show  the  gnUt  of  the 
defendant  unless  the  evidence  and  the  facts  and 
circumstances  thereunder  show  that  he  may 
have  come  honestly  in  possession  of  the  same. 
In  tiiis  connection  I  further  instruct  you  that 
if  you  find  from  the  evidence  beyond  a  reason- 
able doubt  that  the  property  described  in  the 
information  was  found  in  the  possession  of  the 
defendant,  then  in  determining  whether  or  not 
.the  defendant  is  guilty  yon  should  take  into  con* 
sideration  all  of  the  circumstanoes  attending 
auch  possession." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1731-1748,  1752,  1768, 
1770;  Dec  Dig.  SI  768,  T64.*] 

10.  Labcent  (t  64*)- Possession  of  Recewt- 
LY  Stolen  Fbopebty— Effect  as  Evidence. 

The  poBseasioo  of  recently  stolen  property 
is  a  circumstance  from  which,  when  unexplain- 
ed, the  guilt  of  the  accused  may  be  inferred. 
State  V.  Sanford,  8  Idaho,  187,  67  Pac  402, 
cited  and  approved. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  SS  170-178 ;  Dec.  Dig.  |  64.*] 

11.  Instbuctions  Apfboved. 

Held,  that  no  error  was  committed  by  the 
trial  court  in  the  giving  of  instructions  in  this 
case  or  refusal  to  give  certain  Infltmctlons  of- 
fered by  the  defendant 

Appeal  from  District  Goturt;  BbOBhone 
County;  W.  W.  Woods,  Judges 
John  Bogris  was  craricted  oC  (rand  lar* 

ceny  and  appeals.  Affirmed. 
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Chas.  E.  Miller  and  W.  W.  Blxby,  both  of 
Wallace,  for  appellant  J.  H.  Peterson,  Attj. 
Gen.,  and  T.  C.  Coffin  and  E.  Q.  Davis,  Awt 
Attys.  Gen.,  for  the  Statew 

BUDOE,  J.  'XbB  defendant  and  qipellant 
herein  was,  on  the  2d  day  of  May,  1914,  eem- 
vlcted  of  tile  crime  of  iprand  larceny  In  the 
district  court  of  the  First  Judicial  district 
In  and  for  Shoshone  counly,  and  on  the 
6th  day  of  May,  1914,  was  sentenced  to  serve 
an  Indeterminate  term  of  Imprisonment  In 
the  state  penitentiary  for  not  less  than  1 
nor  more  than  14  years.  This  appeal  Is  from 
the  Judgment  and  from  the  order  overruling 
defendant's  motion  for  a  new  trial. 

The  facts  In  this  cas^  briefly  stated,  are 
about  as  follows:  John  Bogrla,  the  defend- 
ant below  and  anwllant  here,  together  with 
hlB  brother  Tony  Bogrla,  Oeorge  Faragos, 
Anton  Cbukaa,  Oust  Drakos,  and  Pete  Dra- 
kos,  comprised  a  section  gang  employed  by 
the  Chicago,  Milwaukee  &  St  Paul  Ballway 
Company  at  Falcon,  Shoshone  county.  On  the 
night  of  Dec«nber  26,  1913,  George  Paragos 
was  employed  u  a  track  walker  by  said 
railway  company,  and  his  duty  as  such  trade 
walker  required  him  to  walk  1%  miles  east 
and  3%  miles  west  of  the  eectlon  bouse  where 
these  men  lived.  Paragos  began  work  at  6 
o'clock  In  the  evening  and  finished  at  B 
o'clock  In  the  morning.  On  this  evening 
when  Paragos  went  to  vrork  his  suit  case 
was  under  the  bed  in  the  room  where  he 
slept,  and  where  all  of  the  other  employes 
slept,  with  the  exception  of  Tony  Bogrls, 
who  was  the  section  foreman,  and  had  a 
s^rate  room  In  the  same  shack  or  building. 

At  6  o'clock  in  the  morning  when  Paragos 
came  off  duty  and  reached  the  bunkhouse 
he  found  his  coemploySs  already  up,  and 
learned  from  them  that  a  burglary  had  been 
committed  during  the  night;  that  two  suit 
cases,  one  of  which  belonged  to  Paragos,  and 
two  pairs  of  trousers,  one  of  which  belonged 
to  the  appellant,  had  been  stolen.  A  search, 
was  Instituted,  tracks  were  followed,  and  la- 
ter the  two  suit  cases  were  found  at  the 
bakehouse  near  the  section  house  In  which 
these  men  lived.  Both  of  the  suit  cases 
had  been  cnt  open,  and  three  pay  checks  be- 
longing to  George  Paragos  had  been  taken 
from  his  suit  case.  The  trousers  were  sub- 
sequently found,  and  there  was  testimony  to 
the  effect  that  the  pockets  of  the  same  were 
cut  and  that  certain  monesns  were  taken  there- 
from. The  pay  checks  in  gnestlon  had  been 
delivered  to  Paragos  by  the  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company  for  wages 
earned  during  the  months  of  October  and 
November,  and  either  September  or  August, 
and  were  for  the  following  amounts:  $62.- 
37,  ?52.30,  and  *43.90,  respectively.  At  the 
time  of  tbe  theft  of  these  checks  they  were 
not  indorsed. 

On  February  7,  1914,  about  43  days  after 
the  checks  were  stolen,  J<din  Bogrls,  the  de- 1 


fendant  below  and  appellant  here,  went  to 
Missoula,  Mont,  arriving  there  in  the  even- 
ing. Practically  at  the  same  time  that  Bog- 
rls reached  Missoula.  Warren  R.  Shopp  cash- 
ed two  pay  checks  of  the  Chicago.  MUwaufcee 
ft  St  Paul  Ballway  Company,  one  for  (62.37 
and  the  other  for  $43.90.  Upon  the  trial  of 
this  cause  Shopp  identified  Bogrls  as  the 
man  who  presented  the  checks  to  him  and 
who  indorsed  the  same  by  writing  thereon 
tbe  name  of  Paragos,  the  complaining  wit- 
ness. At  the  same  time  that  the  two  checks 
above  referred  to  were  cashed,  Shopp  was 
asked  by  the  same  party  to  cadi  a  third 
check  of  like  kind,  which,  however,  was  not 
cashed,  for  the  reason,  as  stated  by  Shopp, 
that  he  did  not  have  snfflcimt  money  <hi 
hand  In  his  place  of  business  to  caA  the 
third,  check.  Thereafter  the  defendant  was 
arrested  and  charged  by  the  information  of 
the  county  prosecating  attorney  with  the 
crime  of  grand  larceny. 

Upon  the  trial  of  the  cause  the  state  ot- 
teteA  in  evidence,  and  the  same  were  admit- 
ted over  appellant's  objection,  pay  checks  of 
the  Chlcagt^  Milwaukee  ft  St  Paul  Railway 
Company,  marked  State's  Exhibits  A  and  B, 
whldi  (Aecks  were  identified  by  the  witness 
Sh<9P  as  being  the  Ideutical  checks  that  he 
cashed  for  the  defendant  The  state  also 
offered  In  evidence  Exhibit  D,  over  the  objec- 
tion of  appellant,  whldi  was  a  pay  check  at 
a  similar  kind  that  had  been  s^ven  by  Par^ 
agos  to  the  defendant  a  short  time  prior  to 
the  theft  of  tiie  checks  In  question  for  tbe 
purpose  havli^  the  same  cashed,  and  which 
Paragos  had  directed  the  defendant  to  In- 
dorse by  writing  the  name  "O.  Paragos"  on 
said  time  dieck,  which  appellant  did,  and 
thereafter  presented  the  same  to  the  manager 
of  the  Westeni  Commisaatr  Company  at  Av- 
ery, Idaho,  who  cadied  the  same. 

The  state,  for  the  purpose  of  proving  Oiat 
the  indorsements  on  the  bade  at  tbe  checks 
Exhibits  A  and  B  were  made  by  the  defend- 
ant, and  to  corroborate  the  testimony  of 
Shopp.  introduced  Exhibit  D,  and  to  further 
Identify  the  indorsements  upon  Exhibits  A 
and  B,  the  state  offered,  and  was  [>ermltted 
to  introduce,  a  trip  pass  Issued  by  the  Chi- 
cago. Milwaukee  ft  St  Paul  Ballway  Com- 
pany and  used  by  the  defendant  on  his  trip 
from  Falcon,  Idaho,  to  Missoula,  Mont  Tbe 
signature  upon  the  trip  pass  was  positively 
identified  by  D.  h.  McKay,  as  well  as  by  oth- 
er witnesses,  as  the  signature  of  the  defend- 
ant The  pass  was  In  regular  form,  and 
marked  State's  Exhibits  E,  F  and  6.  The 
pay  rolls  of  tbe  Chicago,'  Milwaukee  ft  St 
Paul  Railway  Company  for  the  months  of 
September  and  November  were  shbwn  to  the 
defendant  prior  to  the  trial,  who  Identified 
his  signature  thereon.  These  pay  rolls  were 
also  offered  by  the  state  and  admitted,  mark- 
ed State's  Exhibits  H  and  H-1.  The  purpose 
that  tbe  state's  attorney  had  in  introducing 
these  various  exhibits  was  to  prov*  tiiat  tbe 
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IndoTsemCTta  on  Exhibits  A  and  B  were  In 
tbe  haudwritlug  of  the  appellant  To  the 
Introduction  of  all  of  these  exhibits  hereto- 
fore referred  to  the  able  counad  tn  aniel- 
lant  objected  and  assigned  the  same  as  er- 
ror. There  are  numerous  assignments  of  er- 
ror to  tbe  introdactl(m  ot  these  exhibits, 
which  we  wUl  not  undertake  to  discuss  sep- 
arately, because  we  thinlc  they  might  all  be 
considered  together,  and  we  will  so  discuss 
them. 

The  first  contentbm  made  by  coonsel  for 
a^ellant  Is  that  Exhibits  A  and  B  should  not 
have  been  admitted  In  eyidence  without  proof 
of  their  execution  and  genuineness.  Section 
TOSS,  Bev.  Ciodee.  provides: 

"If  tbe  thing  stolen  consiats  of  any  evidence 
of  debt,  or  other  written  mstrument,  the  amount 
of  money  due  thereupon,  or  secured  to  be  paid 
thereby,  and  remaining  unsatisfied,  or  which  in 
any  contingency  might  be  collected  thereon,  or 
tbe  value  of  the  property  tbe  title  to  which  is 
shown  thereby,  or  the  sum  which  might  be  re- 
covered in  the  absence  thereof,  is  the  value  of 
the  thing  stolen." 

[1,  2]  We  think  the  general  rule  to  be  that, 
when  the  larceny  of  a  certain  check  for  a 
certain  amount  of  money  Is  charged,  no 
proof  of  the  actual  value  Is  required;  tbe 
law  presuming  that  the  face  value  is  the  ac- 
tual TAlue.  In  this  instance  there  was  no 
question  so  far  as  the  value  of  these  checks 
to  the  thief  was  concerned,  who  experienced 
little  trouble  in  procuring  the  face  value  of 
the  same.  For  the  purpose  of  establishing 
the  value  of  the  checks  stolen,  we  do  not 
think  that  It  was  Incumbent  upon  the  state  to 
offer  proof  of  their  due  execution  by  the  of- 
ficers of  the  company  by  whom  they  were  is- 
sued; neither  was  It  necessary  for  the  state 
to  prove  the  fact  that  they  were  never  indors- 
ed by  the  payee. 

The  serious  question  for  our  consideration 
Is  what  we  will  designate  as  the  remaining: 
four  assignments  of  error,  which  all  go  to  the 
Introduction  of  the  exhibits  mentioned  for 
the  purpose  of  comparison  of  handwriting. 
Exhibits  A  and  B  being  the  checks  cashed  at 
Mlssonla,  Exhibit  D  being  the  check  cashed 
by  the  appellant  at  the  request  of  Paragos, 
Exhibits  E,  F,  and  G  being  the  railroad  pass 
on  which  appellant  traveled  to  Missoula, 
Mont,  and  Exhibits  H  and  H-1  being  tbe  pay 
rolls. 

In  the  case  of  Bane  v.  Gwinn,  7  Idaho,  439, 
63  Pac.  634.  this  court  said: 

"In  this  state,  in  an  action  InvolTlng  the 
gennineness  of  a  sixnatnre,  only  such  papers  as 
are  admitted  in  evidotee  In  the  case  for  other 
furpoMea,  and  such  as  are  eimttM  io  he  genu- 
tfie,  ahould,  except  in  very  exceptional  cases, 
be  admitted  for  uie  purpose  of  comparison." 

See,  also,  State  v.  Seymour,  10  Idaho,  699, 
79  Pac.  825. 

[t]  Bxhibito  A  and  B  were  admitted  in  this 
case  In  the  first  Instance,  not  for  the  purpose 
of  comparison  of  huidwrltlng,  but  for  the 
purpose  of  establishing  the  crime  committed. 
It  was  the  only  method  that  could  bo  sdopted 
in  order  to  prove  wbet^r  or  not  tlie  crime  of 


larceny  had'  been  committed,  and,  if  so, 
whether  It  was  grand  or  petit  larceny.  It, 
therefore,  follows  that  Exhibits  A  and  B  were 
prc^ierly  admitted  for  this  purpose,  and,  once 
being  properly  admitted,  become  competent 
evidence  for  all  jnirpos^ 

The  indorsement  on  Exhibit  D  made  by  the 
defendant  was  admitted  by  him  to  have  been 
made,  as  testified  to  by  the  states  witnesses; 
also  the  ^gnatnre  wrlttoi  mitm  ExbiMts  B, 
F,  and  O,  the  railroad  pass,  was  not  doiied. 
This  signature  of  defendant  was  pocdtively 
identlfled  by  the  witness  McKay,  and  when 
compared  by  the  witness  Milton  X  Flohr, 
vice  president  of  the  First  National  Bank  ot 
Wallace  (who  from  the  testimony  appears  to 
have  occupied  the  position  of  cashier  and 
vice  president  fOr  anwoxlmately  10  years) 
with  Exhibits  A  and  B,  as  well  as  the  other 
exhibits  moitloned,  such  witness  testified  that 
all  <^  the  indorsements  made  np<Ki  said  ex- 
hibits were  made  by  one  and  the  same  pei>> 
son. 

As  Stated  in  the  case  of  Baker  v.  Haines, 

6  Whart  (Pa.)  284.  86  Am.  Dea  224: 

"We  conceive  it  to  be  very  material  that 
strict  proof  of  the  genuine  or  test  paper  should 
be  first  given ;  that  no  reasonable  doubt  should 
remain  on  that  point;  and  nothing  short  of  evi- 
dence of  a  person  who  saw  him  write  the  pa- 
per, or  an  admission  of  being  genuine,  or  evi- 
dence of  equal  certunty,  ihoDld  be  received  ff»r 
that  purpose." 

It  would  seem  to  us,  taking  all  of  the  tes- 
tlmmiy  into  consideration  touching  the  ad- 
missibility of  these  exhibits  wfalA  were  of- 
fered for  the  purpose  ot  conqiarlson.  It  was 
provoi  to  the  satisfaction  of  the  trial  judge 
conclusively  that  the  signature  nptm  these 
exhibits  was  genuine,  and  that  it  was  tbe 
signature  of  the  deftodant 

In  the  case  of  Bane  t.  Owinn,  7  Idaho,  4S9, 
63  Pac  634,  this  court,  speidEing  througik 
Chief  Justice  Huston,  says: 

"We  are  inclined,  In  the  absence  of  any  stat 
ute  establishing  a  different  rule,  to  hold  with 
the  lower  court  upon  this  proposition,  although 
we  think  occasions  may  arise  where  the  latl* 
tude  of  the  rule  idionld  be  extended." 

We  think  this  case  could  be  well  said  to 
come  under  the  above  rule,  this  being  a  case 
where  the  checks  that  bad  been  stolen  were 
the  subject  of  the  larceny  and  were  the  prop- 
erty of  the  complaining  witness  and  offered 
In  explanation  and  confirmation  of  his  testi- 
mony. The  proof  of  the  larceny  might  have 
been  sustained  in  the  absence  of  the  indorse- 
ments, and  had  It  been  established  by  the 
state  beyond  a  reasonable  doubt  that  the  de- 
fendant stole  the  checks,  even  though  be  had 
not  Indorsed  the  same,  still  he  would  have 
been  guilty  of  the  crime  of  larceny.  There 
Is  nothing  in  the  record  that  is  seriously  In 
contradiction  of  the  testimony  to  tbe  effect 
that  the  defendant  indorsed  Exhibits  A  and 
B,  offered  and  reodved  in  eridenoe  in  this 
case,  and  that  he  secured  tbe  money  repre- 
sented by  the  diecka: 

We  have  therefore  reached  the  conclusion 
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tliat  the  exhibits  were  properly  introduced, 
and  that  the  court  committed  no  error  In 
permitting  the  same  to  be  used  In  the  trial 
of  this  cause  tor  the  purpose  ot.  oomparlson  of 
handwriting. 

[4, 1]  Defendant's  counsel  complains  and 
assigns  as  error  the  action  of  the  court  in 
permitting  the  county  attorney  to  call  cer- 
tain witnesses  during  the  trial  for  the  pur- 
pose of  proving  tJiat  the  appellant,  did  not 
require  the  services  of  an  Interpreter.  It 
appears  from  the  record  that  when  the  de- 
fendant was  called  as  a  witness  on  his  own 
behalf  and  was  requested  by  his  counsel  to 
be  seated,  he  made  the  remark  that  he  "did 
not  understand,"  whereupon  the  court  asked 
the  {(^lowing  question:  "This  man  wants  an 
interpreter?" — to  wbich  the  county  attorney 
responded  that  "he  does  not  need  an  iaterpm- 
ter;  he  talks  S^Ilsh."  and  to  which  de- 
fendant's couuel  replied,  "I  alwa^  talked  to 
him  through  an  interpreter;  he  does  not  talk 
English  to  me,"  and  to  which  the  court  re- 
sponded, "Well,  call  Tray."  Witnesa  Tony 
had  theretofore  been  used  as  an  interpreter 
during  the  trial  of  the  cause.  Iiater  on  the 
county  attorney.  In  the  course  of  the  trial, 
called  three  witnesses,  who  testified.  In  sub- 
stance, that  the  aivellant  talked  the  English 
language  without  any  Impediment,  except  the 
foreign  accoit  comnKm  to  all  persons  of  his 
nationality.  It  may  have  been,  possibly 
would  have  been,  the  better  practice  had  this 
testimony  been  (dtered  without  the  hearing  of 
the  Jury.  The  question  of  whether  or  not 
the  witness  required  an  interpreter  was  a 
question  for  the  court,  but  counsel  ft>r  appe- 
lant failed  to  request  the  court  to  pass  upon 
this  question  Without  the  presence  of  the  Jury, 
and  we  do  not  believe  that  any  substantial 
right  of  the  defiendant  was  jeopardized  by 
reason  ot  ttie  action  of  the  court  in  this  re- 
spect When  counsel  for  defendant  takes  the 
position  that  his  climt  is  unable  to  speak 
the  English  language,  he  puts  in  issue  that 
question,  and  it  is  subject  to  contradiction. 
The  state  cannot  be  deprived  of  the  right  to 
cross-examine  a  witness  by  the  mere  state- 
ment that  he  does  not  speak  the  English  lan- 
guage; and  if  it  is  afterward  established 
that  he  does  speak  the  English  language, 
and  that  he  understands  It,  he  cannot  take 
advantage  of  bis  conduct  in  this  respect  and 
secure  any  advantage  in  this  court. 

[6]  In  this  connection  counsel  for  the  de- 
fendant complains  of  Instruction  Ho.  10, 
wbich  is  to  the  effect  that,  "If  any  witness 
willfully  testified  falsely  as  to  any  material 
fact,  you  [the  jury]  are  at  liberty  to  disre- 
gard the  entire  testimony  of  such  witness," 
etc.,  except  his  testimony  be  corroborated 
by  other  and  reliable  witnesses.  Counsel 
urges  that  the  jury  applied  this  instruction 
to  the  testiuiouy  offered  by  the  state  touching 
the  knowledge  or  lack  of  knowledge  upQU 
the  part  of  the  defendant  of  the  English  Ian> 
goagfi,  and.  that  belnc  a^  Immaterial  Iwve 


In  the  case,  and  there  being  no  further  ex- 
planation of  this  instruction  made  by  the 
court,  the  defendant  suffered  thereby.  We 
do  not  think,  in  riew  of  all  the  instructions 
given  by  the  court,  that  the  Jury  could  pos- 
sibly have  taken  that  view  of  this  instruc- 
tion, but  considered  and  applied  this  in- 
struction generally  to  all  of  the  witnesses 
who  testified  for  the  defendant  and  the  state. 
No  doubt  had  counsel  for  defendant  offered 
an  Instruction  in  explanation  of  the  one  giv- 
en by  the  court,  the  same  would  have  been 
given.  Having  failed  to  do  so,  he  ought  not 
to  be  heard  to  complain. 

Connsel  for  appellant  assigns  as  error  the 
conduct  of  the  prosecuting  attorney  In  mak- 
ing the  following  statement  to  the  Jury: 
"The  convincing  fact  is  that  the  three  checks 
were  cashed  in  Missoula  when  the  defendant 
was  .there."  From  the  record  this  is  abso- 
lutely establl^ed.  'Die  chedu  were  cashed 
In  Missoula  the  very  evening,  and  witbln  a 
very  short  time  after,  the  d^endant  arrived 
there.  The  county  attorney  did  not  say 
that  these  checks  were  cashed  by  Oib  d»- 
fendant,  but  did  say  that  the  checks  were 
cashed  In  Missoula  when  the  defendant  was 
tbere.  There  Is  no  mwit  in  this  contention. 

[7]  We  will  n^  consider  proposlttons  5 
and  7  of  appellant's  brief,  which  atta<ft  in- 
struction Ho.  8  as  iflven  by  tha  court  at  tba 
request  of  the  state,  and  involve  the  ones  •>  r 
of  the  burden  of  proof,  which  is  as  follows: 

"Where  the  state  proved  such  a  case  as  would 

Bustain  a  verdict  of  guilty,  and  the  defendant 
then  offers  evidence,  the  burden  of  proof  is  on 
said  defendant  to  make  out  his  defense,  and 
when  the  proof  is  all  Introdaced,  then  the  pri- 
mary question  Is,  in  the  light  of  all  the  evidence. 
Is  the  defendant  guilty  beyond  a  reasonable 
doubt?' 

[I]  The  ^ipellant  contends  Qiat  under  Oils 
Instruction  the  burden  of  proof  was  shifted 
from  the  state  to  the  defendant.  We  do  not 
so  understand  the  lustructUm.  Aa  we  con- 
strue the  instruction,  the  court  saya  that  it 
Is  Incumbent  upon  the  state  to  prove  the  de- 
fendant guilty  beyond  a  reasonable  doubt, 
and  when  the  state  has  done  that,  if  the  de- 
fendant offers  proof  in  support  ot  his  defense 
of  alibi.  It  Is  Incumbent  upon  him  to  Intro- 
duce such  proof,  not  to  estabUah  the  aUbi 
beyond  a  reasonable  doubt,  but  merely  to 
offer  sufficient  proof  to  raise  a  reasonable 
doubt  In  the  minds  of  the  Jury  as  to  bis 
guilt.  Am  stated  In  section  2436,  Thompson 
on  Trials  (2d  Ed.)  vol.  2,  p.  170S: 

"The  burden  of  proving  it  [an  alibi]  certainly 
cannot  be  upon  the  state;  and,  if  It  does  not 
rest  upon  the  defendant,  upon  whom  does  it 
rest?  Certainly  not  ou  the  judge  or  the  court 
crier.  The  courts  which  so  reason  seem  to 
forget  that  the  burden  ot  proof — which  is  mere- 
ly another  name  for  the  necettittf  of  proof- 
is  'one  thing,  and  tlurt  the  qaantum  of  evidence 
to  sustain  the  burden  la  anothv  thing.  Cer- 
tainly the  burden  of  establishing  this  defease  is 
upon  the  defendant,  in  spite  of  all  the  casuistry 
by  means  of  which  judges  have  led  tbem^ielves 
to  the  contrary  conclusion.  Suppose  the  defend> 
ant  is  iodlcfead  Cor  a.  crina  oonwitted  at  a  giv^ 
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en  date  in  St  Loaia,  and  liia  defense  is  diat  on 
tiiat  date  he  was.  in  Cbicnso.    If  he  is  not  to 

prove  this,  by  whom  is  it  to  be  proved?  Is  the 
state  to  undertake  the  task  of  proving  that 
he  was  not  in  10,000  different  places  at  the 
time  when  the  crime  was  comnutted?  But 
apon  the  most  unshaken  grounds,  this  burden 
is  sustained,  and  an  adequate  quantum  of  proof 
produced  by  the  defendant,  when  he  succeeds 
in  raising  a  reasonable  dornbt  in  the  minds  of 
the  junws  as  to  whether  or  not  he  was  at  the 
place  of  the  crime  when  it  was  committed." 
State  V.  Thornton,  10  S.  D.  349,  73  N.  W.  196, 
41  L.  R.  A.  530. 

"The  true  doctrine  seems  to  be  that  where  the 
state  has  estaUtohed  a  prima  facie  case,  and 
the  defendant  relies  upon  the  defense  of  alibi, 
the  burden  is  upon  him  to  prove  it,  not  beyond 
a  reasonable  doubt,  nor  by  a  preponderance  of 
the  evidence,  but  by  such  evidence,  and  to  such 
a  degree  of  certainty,  aa  will,  when  the  whole 
evidence  is  considered,  create  and  leave  in  the 
mind  of  the  jury  a  reasonable  doubt  of  the  guilt 
of  the  accused.'^  Am.  &  Eng.  Enc.  of  Law,  vol. 
2,  p.  56 :  Ackemvi  People,  124  III.  563,  16 
N.  E.  847 ;  Carlton  v.  People,  150  111.  181,  37 
N.  E.  244,  41  Am.  St.  Itep.  346:  Flanagan  T. 
People.  214  lU.  170,  78  N.  B.  347;  State  T. 
Howdl.  100  Mo.  628,  14  8.  W.  4. 

This  ooort  held,  in  ttie  esse  at  State  t. 
Webb.  6  Idaho,  428.  55  Pac.  892: 

"It  is  incumbent  opcm  the  state  to  establish 
the  guilt  of  the  defendant  in  a  criminal  action 
to  the  satisfaction  of  the  jury,  by  competent 

evidence,  beyond  a  reasonable  doubt.  If  tli« 
defendant  relies  upon  an  alibi  for  Ills  defense, 
the  burden  of  establishing  such  alibi  is  upon 
him,  if  he  succeeds,  by  competeat  evidence,  in 
raising  a  reasonable  doubt  in  the  minds  of  the 
jnry  as  to  the  fact  of  his  presence  at  the  place 
and  at  the  time  the  offense  was  committed,  he 
is  entitled  to  an  acquittal." 

Instruction  8,  when  consltlered  with  all 
the  other  Inatrnctlons  given  by  the  court  to 
this  case,  fairly  states  the  law  of  the  case, 
and  Is  not  subject  to  the  objections  urged. 

[9]  We  will  now  briefly  discuss  proposition 
fi,  which  deals  with  instruction  6  given  by 
the  court  at  the  request  of  the  state,  which 
reads  as  follows: 

"Yon  are  further  instructed  that  U  yon  be- 
UevB  from  the  evidence  beyond  a  reasonable 
doubt  that  the  property  described  in  tbe  infor- 
mation was  stolen,  and  that  the  defendant  was 
found  in  the  possession  of  the  pro^rty  after  it 
was  stolen,  then  such  possession  is,  in  law,  a 
strong,  incriminating  circumstance  tending  to 
show  the  guilt  of  the  defendant,  unless  the  evi- 
dence and  the  facts  and  circumstances  thereun- 
der show  that  he  may  have  come  honestly  in 
possession  of  the  same.  In  this  connection  I 
further  instruct  you  that  if  you  find  from  the 
evidctace  beyond  a  reasonable  doubt  that  the 

groperty  described  in  the  information  was  found 
1  the  posgessioD  of  the  defendant,  then  in  de- 
termining whether  or  not  the  defendant  is 
gnilty  yoa  should  take  Into  consideration  all 
of  the  circamstanees  attending  such  possession," 

To  Uiis  Instruction  conneel .  for  appellant 
takes  exception,  upon  the  ground  and  for 
the  reason,  as  counsel  contends,  the  court 
trespassed  upon  the  right  of  the  Jury  to  pass 
upon  all  questions  of  fact,  which  was  in  vio- 
lation of  Bubdivislon  6,  S  7855,  Rev.  Codes. 
SnbdiviBloa  6  provides  that  the  court  "must 
not  charge  the  Jury  in  respect  to  matters 
of  fact."  This  Instxuetlon,  in  wibstance.  has 


been  approved  by  a  great  number  of  the 
courts  of  last  resort  In  this  country,  notably 
by  the  Supreme  Court  of  CaJiforuia  In  the 
case  of  People  v.  Fagan,  66  CaL  534,  6  Pac. 
394.  See,  also.  State  v.  Drew,  179  Mo.  315, 
78  S.  W.  504,  101  Am.  St.  Rep.  474.  A  fuU 
discussion  of  this  question,  with  numerous 
citations  of  authorities,  will  be  found  In  101 
Am.  St  Rep.  474. 

[10]  We  are  of  the  opinion  that  the  In- 
struction is  also  fully  supported  by  the  case 
of  State  T.  Sanford,  8  Idaho.  187,  67  Pac. 
492,  which  announces  "the  rule  bt  law  that 
possession  of  recently  Stolen  property  Is  a 
circumstance  from  which  when  unexplained, 
the  guilt  of  the  accused  may  be  Inferred." 

[11]  We  have  carefully  examined  proposi- 
tions 8  and  9  of  appellant's  brief,  belug  the 
remaining  assignments  of  error  urged  by  the 
appellant.  The  former  involves  instruction 
No.  11,  given  by  the  court,  upon  the  ques- 
tion of  admissions  against  Interest.  From  a 
careful  cousideratlon  of  this  Instruction  we 
have  concluded  that  there  Is  no  necessity 
for  a  dlscossion  of  this  assignment  of  error, 
and  that  the  court  correctly  stated  the  law. 

We  have  given  careful  consideration  to  all 
of  the  Instructions  given  by  the  court  in  this 
case,  as  well  as  those  ofTered  by  the  defend- 
ant and  refused  by  the  court,  and  we  are  of 
the  opinion  that  the  Instructions  given  by  the 
court  fully  and  fairly  state  the  law  on  all  of 
the  important  questions  involved  In  this 
case,  and  that  there  Is  no  error  In  the  rec- 
ord. 

The  Judgment  of  the  trial  court  ia  af- 
Armed. 

SULLIVAN.  C  J.,  and  TRUITT,  J.,  con- 
cor. 


WALKER  V.  BOARD  OF  COM'ES  OF 
GRANT  COUNTX.    (No.  391L) 
(Supreme  Court  of  Oklahoma.    Dec.  1,  1014.) 

(BvUabut  Jn/  the  OourtJ 
Appbai.  akd  BaaoB  (J  671")— Rbcoed— Dis- 

UISSAL. 

Where  the  only  questions  presented  by  a 
record  are  to  be  determined  from  the  pleadings 
and  journal  entry  of  judgment,  and  where  the 
purported  pleadings  and  journal  ratry  contained 
in  such  record  bear  no  copy  o£  filing  marks  or 
other  evidence  that  the  or^mals  were  ever  filed 
in  the  trial  court,  such  records  present  nothing 
to  this  court  for  decision  and  the  appeal  will  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  28G7-2872;  Dec.  Dig.  t 
071.  •] 

CommisBlonertf  Opinion.  Dlvlidon  No.  2. 
Error  from  District  Court,  Grant  County; 
Wm.  M.  Boles,  Judge. 

Action  by  the  Board  of  County  Oomuiis- 
sioners  of  Grant  County  against  George  D. 
Walker.  Judgment  for  plalntiCT,  and  defend- 
ant bxlngB  errOT.  Dismissed. 
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r.  Q.  TTiBlllng.  of  Tulsa,  and  J.  B.  Drennan, 
of  Medford,  for  plaintiff  In  enor.  Emery  H. 
Bieeden,  of  Medford,  for  defendant  In  oror. 

HARBISON,  C.  Tbis  was  an  action  by 
Grant  county,  through  its  board  of  county 
commissioners  and  county  attorney,  to  re- 
cover certain  fees  it  was  alleged  had  been 
paid  without  authority  of  law  to  George  D. 
Walker,  as  sheriflf.  Defendant  answered, 
denying  the  allegation  In  plaintiff's  petition, 
and  alleging  that  the  fees  in  question  were 
proper  charges  against  the  county  and  were 
lawfully  paid,  and  further  allegliig  that  all 
the  items  and  sums  referred  to  In  plaintiff's 
petition  had  been  Included  in  the  sheriff's 
regular  quarterly  reports  and  accounts ;  that 
such  quarterly  reports  had  been  duly  filed 
with,  and  audited  by  the  county  clerk  and 
duly  approved  and  allowed  by  the  board  of 
county  commissioners  in  regular  session ;  and 
that,  no  appeal  having  been  taken  from  the  or- 
der of  the  board,  the  county  was  estopped  from 
maintaining  this  action.  The  cause  was  tried 
by  the  court  upon  an  agreed  statement  of 
facts,  and  upon  the  pleadings  and  agreed  state- 
ment of  facts  the  court  gave  Judgment  against 
defendant,  George  D.  Walker,  and  his  bonds- 
men for  the  sum  of  $536.22  and  costs.  From 
this  judgment  the  defendant,  George  D. 
Walker,  appeals  upon  the  following  specifica- 
tions of  error,  to  wit:  First,  said  court 
erred  in  overruling  the  demnrrer  to  the  peti- 
tion ;  second,  said  court  erred  In  enstalnlng 
the  demurrer  of  the  plaintiff  to  the  an- 
swer of  defendant;  third,  said  court  erred 
in  rendeiing  Jnd^ent  In  said  action  against 
said  defendant  and  In  favor  of  said  plain- 
tiff. No  brle&  w«re  filed  In  tills  case,  but 
by  order  of  the  court  the  jwrtles  were  per- 
mitted to  substitute  the  briefti  In  cause  No. 
3895.  E.  P.  Prlvett  et  aL  T.  Board  of  County 
Commissioners,  146  Pac.  823,  and  the  brlefo 
In  Na  8909,  X  D.  Orendorff  et  al.  t.  Board 
of  County  Commlntonws,  144  Pac  888,  as 
the  briefs  In  this  causa  'Wlille  It  Is  al- 
leged In  the  petition  In  error  that  the  court 
erred  In  overruling  defendant's  danuner  to 
the  petition,  and  erred  In  sustaining  plain- 
tUTs  demurrer  to  a  portion  of  defendantfs 
answer,  and  while  similar  queetlons  were 
presented  and  argued  In  the  briefs  In  Na 
8896  and  No.  3909.  because  of  similar  ac- 
tions of  the  court  in  those  cases,  yet  the  argu- 
ments made  and  authorities  cited  in  such 
briefe  are  not  applicable  to  the  questicms  pre- 
sented here  for  the  reason  that  those  suits 
were  against  different  county  officers.  No. 
3895  being  against  the  register  of  deeds  of 
Grant  county,  and  No.  8909  being  against 
one  of  the  members  of  the  board  of  county 
commissioners  for  the  recovery  of  fees  the 
payment  of  which  is  governed  by  different 
statutes  In  each  case,  and  in  tioth  cases  dif- 
ferent to  tile  statutes  governing  the  fees  to 
be  paid  to  a  sheriff.  That  is,  cause  No. 
8896  la  governed  by  the  statutes  which  pre- 
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I  scribe  what  fees  and  the  amount  of  tees 
which  may  be  paid  to  the  register  of  deeds, 
and  No.  3909  Is  governed  by  the  statutes 
which  prescribe  the  fees  which  may  be  paid 
to  members  of  the  board  of  coun^  com- 
missioners, while  the  case  at  bar  is  governed 
by  the  statutes  which  prescribe  the  fees, 
etc.,  which  may  be  paid  to  a  sheriff.  Heoce, 
in  the  absence  of  some  general  statute,  and 
none  Is  cited  authori;!fng  the  payment  of  tbe 
class  of  fees  for  recovery  of  which  this  suit 
Is  brought,  the  brieft  In  No.  3895  and  Na 
3909  are  not  applicable  to  the  question  of 
fees  in  the  case  at  bar,  and  therefore  throw 
no  light  on  the  question  aa  to  whether  the 
court  erred  in  overruling  defendant's  de- 
murrer to  plaintiff's  petition,  or  erred  In 
sustainlt^  plaintiff's  demurrer  to  defendant's 
answer.  But  aside  from  this,  neither  de- 
fendant's demurrer  to  plalntifTs  petltiou  dot 
plaintiff's  demurrer  to  defendant's  answer  la 
contained  in  the  record.  Hence  nothing  is 
presented  to  this  court  for  decision. 

The  only  questions  presented  and  argued 
in  the  substituted  briefs  which  could  by  any 
means  be  made  to  apply  to  any  of  the  ques- 
tions Involved  in  the  case  at  bar  are  the 
questions:  I^rst,  whether  an  action  will  lie 
for  the  recovery  of  fees  paid  to  a  count; 
officer  after  claims  for  same  have  been  au- 
dited and  allowed  by  the  board  of  county 
commissioners  and  no  appeal  takoa  from 
such  order ;  and,  second,  the  question  whether 
It  Is  lawful  for  the  county  commissioners  to 
pay  county  officers  for  services  outside  of 
tbe  regular  and  ordinary  duties  of  their 
ofiSce  vrithout  some  express  constitutiMial 
or  statutory  authority.  These  questions, 
however,  are  not  properly  presented  here 
for  the  reason  that  It  appears  from  the  case- 
made  that  neither  the  original  petition,  an- 
swer, agreed  statement  of  facts,  nor  Journal 
entry  of  Judgment,  were  ever  filed  with  tJie 
clerk  of  the  district  court  That  Is,  the  par- 
ported  petition,  answer,  agreed  statement  of 
facts,  and  Journal  mtry  presented  here  bear 
no  copy  of  filing  marks  nor  otlier  evidence 
that  th^r  originals  were  ever  filed  with  tbe 
district  clerk.  It  is  tene  that  the  case-made 
and  stipulation  by  the  attorneys  recite  that 
It  la  a  full,  true,  correct,  and  complete  c(9J 
of  the  tranacrli^  <a  all  the  proceedings  In 
said  cause,  including  all  the  pleadings  filed 
and  proceedings  had,  together  with  all  tbe 
evidence  offered  and  Introduced,  all  the  or- 
decs  and  rulings  made  and  exoeptimis  allow- 
ed up<m  which  the  Judgment  and  Journal 
entry  were  made,  and  that  the  same  is  a 
full,  true,  complete,  and  correct  case-mada 
The  Judge  of  the  trial  court  also  certifies  to 
tiie  same  effect,  which  certificate  is  attested 
by  the  clerk  of  the  district  court  If  this 
be  true  literally,  th^  the  originals  at  the 
purported  petition,  answer,  sttpnlatioa  of 
facte,  and  Journal  entry  of  judgment  pre- 
sented here  were  never  filed  in  the  district 
clerk's  offlc^  and  therefore,  under  Uofaley 
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T.  a>  R.  I.  ft  p.  Ky.  Co.,  145  Pa&  321.  present 
DOtblng  to  this  court  for  decUton.  How- 
ever, It  might  not  be  amiss  to  say  that  in 
the  cases  of  Zeigler  v.  Board  of  County  'Com- 
missioners, 144  Pac.  381,  and  Bussell  7. 
Board  of  County  Commissioners,  144  Pac. 
580,  not  yet  officially  reported,  this  coart  held 
that,  an  action  may  be  maintained  for  the 
recovery  of  claims  paid  without  authority 
of  law,  although  no  appeal  has  been  taken 
from  the  board  of  county  commissioners  al- 
lowing same,  and  also  held  tbat,  before  a 
county  officer  can  rightfully  draw  money 
from  the  county  treasury,  either  for  salary, 
fees,  expenses,  or  extra  compensation,  he 
most  be  able  to  point  to  some  constitutional 
or  statutory  provision  or  some  lawful  con- 
tract, express  or  Implied,  that  justifies  his 
claim  to  such  money. 
The  appeal  is  therefore  dismissed. 

PBR  CURIAM.  Adopted  la  whole. 


-  ALLEN  et  aL  T.  TRIMMER,  County  Treasur- 
er.   (No.  4806.)t 
(Sopxeme  Court  of  Oklahoma.   Nov.  17,  1814. 
DissentiDg  Opinion,  Dec  22.  1914.) 

(SvllalMu  by  the  Court.} 

Taxation  (|  181*>— PBOFUtrr  Subjkot— Al- 
lotments. 

Lands  allotted  to  freedmen  of  the  Chicka- 
saw Nation  by  virtue  of  the  provisions  of  the 
Act  of  Congress  of  July  1.  1802.  c.  1362,  32 
Stat.  641,  are  subject  to  taxation  under  the 
laws  of  the  state  of  Oklahoma. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8  45 ;  Dec  Dig.  S  Isl  *] 

Kane.  C  J.,  and  Turner,  J.,  disaentiug. 

Error  to  District  Court,  Garvin  County; 
R.  McMUlan,  Judge. 

Action  by  Stephen  W.  Allen  and  others 
against  J.  F.  Trimmer,  Treasurer  of  Garvin 
County.  Judgment  for  defendant  and  plain- 
Uffs  bring  error.  Affirmed. 

W.  B.  Wallace  and  Albert  Bennle^  both 
of  Pauls  TaUey,  for  plaintiffs  Innror.  Chas. 
West,  Atty.  Gen.,  and  G.  J.  Davenport,  Asat 
Atty.  Gen^  for  defendant  In  error. 

BLBAKMORB,  J.  Plaintiffs  In  error, 
plaintiffs  below,  began  this  action  in  the 
trial  court  to  restrain  the  collection  of  taxes 
for  ttie  years  1909, 1910, 1911,  and  1912  npon 
lands  allotted  to  them  from  the  public  do- 
main of  the  Chickasaw  Nation  as  Gbiclcasaw 
freedmen,  claiming  that  said  lands  were  ex- 
empt from  taxation  by  virtue  of  the  pro- 
visions of  laws  under  which  said  allotments 
were  made.  To  review  the  Judgment  of 
the  trial  court  sustaining  a  demurrer  to 
their  petition,  fills  proceeding  In  error  is 
prosecuted. 

These  plaintlflfs  are  the  former  slaves  of 
tiie  Cblckasaws  and  their  descendants.  All 
th^r  rights  to  the  lands  allotted  to  ttiem 


were  acquired  under  the  provisions  of  cer- 
tain agreements  between  the  United  States 
and  the  Choctaw  and  Chickasaw  Tribes  of 
Indians  and  congressional  acts  relative  to 
such  tribes  and  tbelr  lands. 

Determination  of  the  sole  ijaestlon  in- 
volved— are  the  lands  allotted  to  Chickasaw 
freedmen  exempt  from  taxation — requires  an 
examination  of  such  treaties  and  laws;  and 
lengthy  quotations  therefrom  wUl  necessari- 
ly be  made. 

^e  treaty  between  the  United  States  and 
these  tribes  proclaimed  July  10,  1866  (14 
Stat.  769),  after  declaring  that  slavery  should 
never  exist  in  said  nations,  provides: 

"Article  III.  The  Choctawa  and  Chickasaws, 
is  consideration  of  the  sum  of  three  hundred 
thousand  dollars,  hereby  cede  to  the  United 
States  the  territory  west  of  the  98°  west  longi- 
tude, known  as  the  leased  district,  provided  that 
the  said  sum  shall  be  invested  and  held  by  the 
United  States,  at  an  interest  not  less  than  live 
per  cent,  in  trust  for  the  said  nations,  until 
the  legislatures  of  the  Choctaw  and  Chickasaw 
Nations  respective];  shall  have  made  such  laws, 
rules,  and  regulations  as  may  be  necessary  to 
give  all  persons  of  African  descent,  resident  in 
said  nations  at  the  date  of  the  treaty  of  Fort 
Smith,  and  their  descendants,  heretofore  held  in 
slavery  among  said  nations,  all  the  rights,  priv- 
ileges, and  immunities,  including  the  rigtit  of 
suffrage,  of  citizens  of  said  nations,  except  In 
the  annuities,  moneys,  and  public  domain  claim- 
ed by,  or  belonging  to,  said  nations  respectively; 
and  also  to  give  to  soch  persons  who  were  resi- 
dents as  aforesaid,  and  their  descendants,  for^ 
acres  each  of  the  land  of  said  nations  on  the 
same  terms  as  the  Choctaws  and  Chickasaws. 
to  be  selected  on  the  survey  of  said  land,  after 
the  Choctaws  and  Chickasaws  and  Kansas  In- 
dians have  made  their  selections  as  herein  pro- 
vided; and  immediately  on  the  enactment  of 
such  laws,  rules,  and  regulations,  the  said  sum 
of  three  hundred  thousand  dollars  shall  be  paid 
to  the  said  Choctaw  and  Chickasaw  Nations  in 
the  proportion  of  three-fourths  to  the  former 
and  one-fourth  to  the  latter,— less  such  sum,  at 
the  rate  of  one  hundred  dollars  per  capita,  as 
shall  be  sufficient  to  pay  such  persons  of  Afri- 
can descent  before  referred  to  as  within  ninety 
days  after  the  passage  of  such  laws,  rules,  and 
regulations  shall  elect  to  remove  and  actaally 
remove  from  the  said  nations  respectively.  And 
should  the  said  laws,  rules,  and  regulations  not 
be  made  by  the  legislatures  of  the  said  nations 
respectively,  within  two  years  from  the  ratifica- 
tion of  this  treaty,  then  the  said  suni  of  three 
hundred  thousand  dollars  shall  cease  to  be  held 
in  trust  for  the  said  Choctaw  and  Chicknsaw 
Nations,  and  be  held  for  the  use  and  benefit  of 
such  of  said  persons  of  African  descent  as  the 
United  States  shall  remove  from  the  said  terri- 
tory In  such  manner  as  the  United  States  shall 
deem  proper, — the  United  States  agreeing,  with- 
in ninety  days  from  the  exniration  of  the  said 
two  years,  to  remove  from  said  nations  all  such 
persons  of  African  descent  as  may  be  willing 
to  remove;  those  remaining  or  returning  after 
having  been  removed  from  said  nations  to  have 
no  benefit  of  said  sum  of  three  hundred  thou- 
sand dollars,  or  an;^  part  thereof,  but  shall  be 
upon  the  same  footing  as  other  citizens  of  the 
United  States  in  the  said  nations." 

Prior  to  -1897  various  acta  were  passed 
by  the  Chickasaw  Legislature  relative  to 
their  freedmen,  pursuant  to  the  treaty  of 
1866,  supra,  none  <MC  which  became  effective, 
not  being  approved  by  the  proper  antiiorlty 
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of  tbe  United  States,  and  tberefote  kave 
no  important  bearing  on  tbe  qneatlon  hm 
Involved. 

By  Bectlon  29  of  the  agreement  between 
tbe  United  States  and  tbe  Gboetaw  and 
Cbidtaaaw  Tribes  v£  Indiana  of  date  April 
23,  1897,  and  ratified  and  confirmed  1^  tbe 
act  ci  June  28,  1898  Ocnown  as  the  Atoka 
Agreement,  80  Stat  at  L.  606,  c  617),  it  Is 
provided : 

"That  all  the  landa  within  the  Indian  Ter- 
ritory belonging  to  the  Gboetaw  and  Chickasaw 
Indiana  shall  be  allotted  to  the  members  of  said 
tribes  so  as  to  give  each  member  of  these  tribes 
so  far  as  possible  a  fair  and  equal  share  there- 
of, considering  the  (diaracter  and  fertility  ai 
the  soil  and  the  location  and  value  of  the 
lands.   •   •  * 

"That  the  Commission  to  the  EHve  Civilized 
fTribes  shall  make  a  correct  roll  of  Chickasaw 
fireedmen  entitled  to  any  rights  or  benefits  un- 
der the  treaty  made  in  eighteen  hundred  and 
sixty-six  between  the  United  States  and  the 
Choctaw  and  Chickasaw  Tribes  and  their  de- 
Bceudants  born  to  tbem  since  the  date  of  said 
treaty,  and  forty  acres  of  land,  including  their 
present  residences  and  improvements,  shall  be 
allotted  to  each,  to  be  selected,  held,  and  used 
by  them  until  their  rights  under  said  treaty 
shall  be  determined,  in  such  manner  as  shaU 
hereafter  be  provided  by  act  of  Congress. 

"That  the  lands  allotted  to  the  Choctaw  and 
Chickasaw  freedmen  are  to  be  deducted  from 
the  portion  to  be  allotted  under  this  agreement 
to  the  members  of  the  Choctaw  and  Chickasaw 
Tribes  bo  as  to  reduce  the  allotment  to  the 
Gboctaws  and  Cbickasavs  by  tbe  value  of  tbe 
same. 

"That  the  said  Choctaw  and  Chickasaw  freed- 
men who  may  be  entitled  to  allotments  of  forty 
acres  each  shall  be  entitled  each  to  land  equal 
in  value  to  forty  acres  of  the  avenge  land  of 
the  two  nations.   •   •  • 

"All  the  lands  allotted  shall  be  nontaxable 
while  the  title  remains  in  the  original  allottee, 
but  not  to  exceed  twenty-one  years  from  date 
of  patent,  and  each  allottee  shall  select  from  his 
allotment  a  homestead  of  one  hundred  and  six- 
tj  acres,  for  which  he  shall  have  a  separate 
patent,  and  which  shall  be  inalienable  for  twen- 
ty-one years  from  date  of  patent  This  pro- 
vision shall  also  apply  to  the  Choctaw  and 
Chickasaw  freedmen  to  the  extent  of  his  allot- 
ment. Selections  for  homesteads  for  minors  to 
be  made  as  provided  herein  in  case  of  allotment, 
and  the  remainder  of  the  lands  allotted  to  said 
members  shall  be  alienable  for  a  price  to  be  ac- 
tually paid,  and  to  include  no  former  indcbted- 
oess  or  obligation — one-fourth  of  said  remainder 
in  one  year,  one-fourth  In  three  year^  and  the 
balance  of  said  alienable  lands  in  five  years 
from  the  date  of  tbe  patent." 

By  tbe  terms  of  tbe  agreement  between  tbe 
United  States  and  tbe  Cboctaw  and  CM<Aa- 
aaw  MatlonSt  made  on  tbe  2l8t  of  Marcb. 
1902,  and  radfled  and  confirmed  by  the  act 
of  July  1,  1902,  e.  1362,  82  Stat.  641,  known 
as  the  "Suppl^nratal  Agreement,"  It  Is  fnr^ 
ther  provided: 

"There  shall  be  allotted  to  each  member  of  the 
Choctaw  and  Chickasaw  Tribes,  as  soon  as 
practicsble  after  the  approval  by  the  Secretary 
of  the  Interior  of  his  enrollment  as  herein  pro- 
vided, land  equal  in  value  to  three  hundred  and 
twenty  acres  of  tbe  average  allottable  land  of 
tbe  Choctaw  and  Chickasaw  Nations,  and  to 
each  Choctaw  and  Chickasaw  freedman,  as  soon 
Bs  practicable  after  the  approval  by  the  Secre- 
tary of  the  luterior  of  his  enrollment,  land  equal 
in  valoe  to  forty  acres  of  tbe  average  allottable 
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land  d  tbe  Choctaw  and  Cfalofcasaw  Natiotu; 
to  conform,  as  nearly  as  may  be,  to  tiw  areas 
and  boundaries  established  by  the  government 
survey,  which  land  may  be  selected  by  each  al- 
lottee so  as  to  include  his  improvements.  •  *  • 

"13.  The  allotment  of  each  Cboctaw  and 
Chickasaw  freedman  shall  be  inalienable  daring 
the  lifetime  of  tbe  allottee,  not  exceeding  twen- 
ty-one years  from  tbe  date  of  certificate  of  al- 
lotment •  •  • 

"15.  Lands  allotted  to  members  and  freedmen 
sbaU  not  be  affected  or  incumbered  by  any  deed, 
debt,  or  obligation  of  any  character  contracted 
prior  to  the  time  at  which  said  land  may  be 
alienated  under  this  act  nor  shall  said  lan^  be 
sold  except  as  herein  provided." 

Tbe  same  agreement  provides  aa  follows: 

"36.  Authority  is  hereby  conferred  upon  the 
Court  of  Claims  to  determine  the  existing  con- 
troversy respecting  the  Telatlons  tif  the  Chick- 
asaw freedmen  to  the  Chickasaw  Nation  and 
the  rights  of  such  freedmen  in  the  lands  of  the 
Choctaw  and  Chickasaw  Nations  under  the 
third  article  of  tbe  trea^  of  eighteen  hundred 
and  sixty-six,  between  the  United  States  and 
the  Choctaw  and  Chickasaw  Natltms,  and  un- 
der any  and  all  laws  subsequently  enacted  by 
the  Chickasaw  Legislature  or  by  Congress. 

"37.  To  that  end  the  Attorney  General  (tf  the 
United  States  is  hereby  directed,  on  behalf  ot 
the  United  States,  to  file  in  said  Conrt  of 
Claims,  withiu  sixty  days  after  this  agreement 
becomes  effective,  a  bill  of  interpleader  axainst 
the  Choctaw  and  Chickasaw  Nations  and  tbe 
Chickasaw  freedmen,  setting  forth  the  existing 
controversy  between  the  Chickasaw  Nation  and 
the  Chickasaw  freedmen  and  praying  that  the 
defendants  thereto  be  required  to  interplead 
and  settle  their  respective  tights  in  such 
suit  •  •  • 

"39.  The  Cboctaw  and  Chickasaw  Nationa, 
respectively,  may  in  the  manner  prescribed  in 
sections  twenty-one  hundred  and  three  to  twen- 
ty-one hundred  and  six,  both  inclusive,  of  the 
Revised  Statutes,  onploy  counsel  to  represent 
them  in  such  suit  and  protect  their  interests 
therein;  owd  the  Secretarji  of  the  Interior  thaU 
employ  competent  oounael  to  represent  the 
ChiokoBaw  freedmen  M  taid  suit  and  to  protect 
their  interetta  therein;  and  the  compentation 
of  counsel  so  employed  for  the  Ohickaiaw  freed- 
men, including  aH  costs  of  printinff  their  briefs 
and  other  incidental  evpenses  on  their  part,  not 
exceeding  six  thousand  dollars!  shall  ie  paid  out 
of  the  Treasury  of  the  United  Btates.   •   *  • 

"40.  In  the  meantime  the  Commission  to  the 
Five  Civilised  Tribes  shall  make  a  roll  of  the 
Chickasaw  frefedmen  and  their  descendants,  as 
provided  in  the  Atoka  Agreement,  and  shaU 
make  allotments  to  them  as  provided  in  this 
agreement,  which  said  allotments  shall  be  held 
by  the  said  Chickasaw  freedmen,  not  as  tempo- 
rary allotments,  but  as  final  allotments,  and  in 
tbe  event  that  it  shall  be  finally  determined  in 
said  suit  that  the  Chickasaw  freedmen  are  not, 
independently  of  this  agreement,  entitled  to 
allotments  m  the  Choctaw  and  Chickasaw 
lands,  the  Court  of  Claims  shall  render  a  decree 
in  favor  of  the  Choctaw  and  Chickasaw  Nations 
according  to  their  respective  Interests,  and 
against  tbe  United  States,  for  tbe  valoe  of  (be 
lands  BO  allotted  to  the  Chickasaw  freedmen  as 
ascertained  by  the  appraisal  thereof  made  by 
the  Commission  to  the  Five  Civilized  Tribes  for 
the  purpose  of  allotment  which  decree  shall 
take  the  place  of  the  said  lands  and'Sball  be 
in  full  satisfaction  of  all  claims  by  the  Choctaw 
and  Chickasaw  Nations  against  the  United 
States  or  the  said  freedmen  on  account  of  the 
taking  of  the  said  lands  for  allotment  to  said 
freedmen :  Provided,  that  nothing  contained  in 
this  paragraph  shall  be  construed  to  affect  or 
chanee  the  existing  status  or  rights  of  the  two 
tribes  aa  between  themselves  respecting  the 
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lands  taken  for  allotnient  to  freedmen,  or  tbe 
money,  if  any.  recovered  as  compensation  there- 
for, as  afoKsaid." 

In  the  caw  of  United  8tKt«  t.  Ghootav 
Natloa  et  aL.  88  Ct  GL  058  (the  action  pro- 
vided for  under  the  terms  of  the  act  of  July 
1,  190%  8up»>,  tha  Court  of  Claims,  after 
qnotlDg  the  provisions  of  tbe  treaties  and 
acts  of  Congress  above  set  forth,  used  this 
lai^age: 

"There  la  apparent  reason  to  Hay  that  by  the 
agreement  and  act  of  June  28.  1^8  (30  Stat 
Ii.  506) ,  the  prerioua  act  of  Congress,  by  which 
the  act  of  amptlon  waa  approved,  was  ratified 
by  the  Chickasaw  Nation,  wlierein  It  is  provid- 
ed that  the  commission  ahaU  make  a  correct 
roll  of  the  freedmen  entitled  to  any  riehts  under 
the  treaty  in  qnestionf  and  that  40  acres  of 
land,  including  thdr  present  residences  and  im- 
provements, WDSU  be  sllotted  to  sack  of  them, 
and  such  lands  ao  allotted  to  .the  freedmen  to 
be  deducted,  so  as  to  reduce  the  allotment  to 
the  Indiana  by  the  value  of  the  same.  This  al- 
lotment to  the  freedmen  is,  however,  qualified 
by  the  further  provi^on  that  the  lands  ao  al- 
lotted shall  be  held  and  used  by  the  frec-dmen 
mitll  their  rights  under  the  treaty  ahall  be  de- 
termined, in  such  manner  as  ahall  thereafter  be 
provided  by  Congress.  Tbia  provi^n  could 
not  refer  to  anything  but  the  then  eziatlng  and 
now  present  controversy,  and  was  a  direct  rec- 
ognition by  Congress  of  the  denial  of  the  riehts 
of  the  freedmen  to  the  lands  then  proposed  to 
be  allotted  to  tiiem,  sad  an  express  saving  of 
the  rights  of  the  Chickasaw  defendant  to  in- 
sist upon  its  present  contention  in  that  respect; 
and  by  the  act  of  March,  1902.  Congress  did 
provide  for  the  determination  of  the  rights  of 
the  freedmen  under  the  treaty,  as  portended  iii 
tbe  act  of  June  28.  1898.  It  f<dIows  therefore 
that  tbe  rights  of  the  parties  under  article  3 
of  the  treat?  of  July  10,  1866,  remain  unaffect- 
ed by  subsequent  legislation,  either  of  the  Chick- 
asaw Nation  or  Congreas,  and  the  relations  of 
the  Chickasaw  freedmen  to  the  Chickasaw  Na- 
tion, and  the  rights  of  sach  freedmen  in  the 
lands  of  the  Choctaw  and  Chickasaw  Nations 
under  the  third  article  of  the  treaty  in  question 
are  to  be  determined  and  declared  according  to 
its  terms." 

Again  it  is  held  In  said  opinion: 

"The  Chickasawl  have  not,  as  has  already 
been  stated,  adopted  the  freedmen  into  their  na- 
tion. The  negroes  hare  remained  in  the  na- 
tion. Tt  does  not  appear  they,  or  any  of  them, 
were  willing  to  remove  from  the  nation,  and  the 
United  States,  not  having  obligated  itself  to  do 
so,  was  under  no  duty  to  remove  them  without 
their  consent.  We  must  presume  tbe  freedmen 
voluntarily  remained,  and  stOl  so  remain  in  the 
nations.  Their  atotus  is  therefore  plainly  de- 
fined by  the  treaty  itself.  Their  relation  to  the 
Chickasaw  Nation  is,  as  tbe  treaty  expresses, 
the  same  as  citizens  of  the  United  States  in  the 
nation,  and  that  being  trne,  they  have  no  right 
or  intereat,  under  the  terms  of  tbe  treaty,  in- 
dependently of  the  agreement  of  March  21, 
1902,  in  any  of  the  property  held  in  common  by 
the  members  of  the  nation.  Neither  are  those 
of  tbe  freedmen  who  remain  within  the  nation 
entitied  to  any  part  of  the  funds  In  tiie  control 
of  the  United  States." 

In  the  decree  of  tbe  Goozt  of  Olalnu  In 
said  case  It  Is  held: 

"It  is  therefore  ordered,  adjudged,  decreed, 
and  declared  by  the  court  that,  under  and  by 
virtue  of  the  third  article  of  the  said  treaty  ot 
July  10,  1866,  Independentiy  of  the  agreement 
made  March  2, 1002,  and  ratified  and  confirmed 
July  1.  1902,  the  relations  of  the  said  Chicka- 
saw fresteen  to  the  OUckasaw  Nation  are  that 
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of  eltliens  of  the  United  States  residing  in  the 
said  nation,  and  that  the  said  Chickasaw  freed- 
men, under  the  said  article  of  the  said  tredty, 
independently  of  the  agreement  and  act  afore- 
said of  1908,  have  no  rights  in  the  lands  of  the 
Chickasaw  Nation,  nor  are  they,  or  amy  of 
them,  under  said  article,  entitied  to  allotments 
in  tbe  lands  of  the  said  Chickasaw  Nation." 

On  ai^eal  to  tbe  Supreme  Court  of  thtf 
United  States,  In  said  case  (United  States 
V.  Choctaw  Nation  et  al.,  193  U.  S.  115,  24 
Sup.  Ct  411.  48  Ed.  640),  that  court,  after 
quoting  at  length  from  the  agreements  and 
statutes  herein  referred  to  and  the  decree  of 
the  Court  of  Claims,  uses  the  following  lan- 
guage: 

"It  Is  urged  that  the  negroes  became  free  by 
the  emancipation  proclamation  and  the  thir- 
teenth amendment  to  the  Constitution  of  the 
United  States,  and  acquired  thereby  all  the 
rights  of  freedmen.  That  may  be  granted,  but 
what  is  its  consequenceT  Certainly  not  to  in- 
vest the  freedmen  with  any  rights  in  the  prop- 
erty, or  to  participate  in  the  affairs  of  their  for- 
mer owners.  For  such  rights  we  must  look  to 
the  treaty  and  subsequent  l«islation  and,  to  a 
certain  extent,  to  the  act  which  gave  jurisdic- 
tion of  this  suit  to  the  Court  of  Olaims.   •   •  • 

"The  treaty  is  clear.  The  Indian  nations 
were  to  receive  the  $300,000  if  they  conferred 
upon  the  freedmen  tbe  rights  expressed  in  the 
treaty.  Failing  to  confer  those  rU;;hts,  that  sum 
was  to  be  held  in  trust  for  all  such  freedmen, 
and  only  such  freedmen,  as  should  remove  from 
the  territory.  The  treaty  too*  not  complied  with 
either  bu  tAe  Indiana  or  tA«  United  Statei. 
No  rights  were  conferred  upon  the  freedmen;. 
no  freedmen  were  removed,  and  the  statute* 
were  enacted  and  the  agreements  were  made 
that  we  have  described.  But  thote  statutes  and 
the  agreements  gave  no  right*  to  the  freedmen. 
The  only  empUmt  provision  for  the  freedmen 
was  the  aUotmmt  of  acres  of  land  to  eaoh 
of  them.  They  claim  to  be  beneficiaries  of  the 
11300,000,  but  the  diaposititm  of  that  under  the 
treatT  waa  to  be  in  the  United  Stotei,  and  only 
to  be  used  for  freedmen  who  shouw  remove 
from  the  territory.  None  have  removed.  There 
is  an  intimation  in  the  brief  of  their  counsel 
that  in  their  memorials  to  Congreas  they  ex- 
pressed B  willingness  to  remove,  bat  Cragiess 
did  not  choose,  and  has  not  chosen,  to  remove 
them;  indeed,  had  provided  for  the  exact  op- 
posite—provided for  the  allotment  of  homes  to 
them  out  of  the  lands  of  the  Indiana,  and  ton 
payment  to  .the  Indians  therefor  if  it  should  be 
determined,  in  this  suit,  that  tha  freedmen  ware 
not,  independentlir  of  that  affreement,  'entitled 
to  allotments  tn  ^  Chootav  and  Ohickaswm 
lands: 

"As  we  bold  the  freedmen  were  not  so  enti- 
tled, the  decree  ot  tbe  Court  of  Olaims  is  af- 
firmed." 

By  Act  of  Co!QgreS8  of  May  27,  1908  (35 
Htat  at  L.  812,  c.  199),  it  is  provided: 

"That  from  and  after  sixty  days  from  the 
date  of  thia  act  the  stotus  of  tiie  lands  allot- 
ted heretofore  or  hereafter  to  allottees  of  the 
Five  Civilized  Tribes  shall,  as  regards  restric- 
tions on  alienation  or  incumbrance,  be  as  fol- 
lows: All  lands,  including  homesteads,  of  said 
allottees  enrolled  as  intermarried  wbltea,  as 
freedmen,  and  as  mixed-blood  Indians  having 
less  than  half  Indian  blood  including  minors 
shall  be  free  from  all  restrictions." 

By  section  4  of  said  act  It  ts  farther  pro- 
vided: 

"That  all  land  from  which  restrictions  have 
been  or  shall  be  removed  shall  be  subject  to  tax- 
ation and  all  other  civil  burdens  as  though  it 
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were  the  pimwity  of  oUier  i>«raoiis  than  allot- 
tees of  tbe  Five  dvUlzed  Tiibes." 

Plalntlfla  contend  that  the  lands  allotted  to 
them  are  exempt  from  taxation  by  rlrtne  of 

the  prorlslons  of  the  Atoka  Agreement  that: 
"AU  the  lands  allotted  shall  be  nontaxable 
while  the  title  remains  in  the  original  allottee, 
bat  not  to  eiceed  twenty-one  years  from  date 
of  patent,  and  each  allottee  shall  select  from 
his  allotment  a  homestead  of  one  hundred  and 
sixty  acres,  for  which  he  shall  hsTe  a  seoarate 
patent,  and  which  shall  be  inalienable  for  twen- 
ty-one years  from  date  of  patent.  This  provi- 
sion shall  ako  apply  to  the  Choctaw  and  Chick- 
asaw freedman  to  uie  extent  of  his  allotment." 

It  la  asserted  that  the  plaintiffs  are  upon 
an  equality  with,  and  possess  the  same  rights 
and  immunities  with  regard  to  their  lands 
as  do  Indians;  that  the  grant  to  them  of 
nontaxable  lands  is  the  same  as  that  to  the 
Choctaw  and  Chickasaw  Indian  allottees, 
founded  upon  tbe  same  treaty  stipulations, 
and,  if  conaideratlon  is  necessary,  npon  the 
same  consideration.  It  1^  claimed  tiiat  the 
holding  of  the  United  States  Supreme  Court 
in  tbe  case  of  Choate  t.  Trapp,  224  U.  S.  663, 
32  Sup.  Gt  665.  66  L.  Ed.  941,  la  dedslve  of 
the  question  favorable  to  this  contention.  In 
that  case  the  court,  after  a  rteumd  of  the 
treaty  provisions,  says: 

"Vba  qaestion  In  this  caae,  therefore,  is  not 
whether  tiie  plaintiffa  were  parties  to  the  Atoka 
Agreement,  .but  whether  they  had  not  acquired 
rights  imder  the  Gurtia  Act  which  are  now  pro- 
tected by  the  Constitution  of  tbe  United  States. 

"Tbe  individual  Indian  had  no  title  or  en- 
forceable right  in  the  tribal  property.  Bnt  as 
one  of  those  entitled  to  occupy  the  land  he  did 
have  an  equitable  interest,  which  Congress  rec- 
ognized, and  which  it  desired  to  have  satisfied 
and  extinguished.  The  Curtis  Act  was  framed 
with  a  view  of  having  every  such  claim  satisfac- 
torily settled.  And  although  it  provided  for  a , 
division  of  the  land  in  severalty,  it  offered  a 
patent  of  nontaxable  land  only  to  thote  who 
would  rminqvith  their  claim  in  the  other  prop- 
erty of  the  tribe  formerly  held  for  their  com- 
mon itae.  For  the  Atoka  Agreement,  after  de- 
claring that  'all  laud  allotted  should  be  non- 
taxable,' stipulated  further  that  each  enrolled 
member  of  the  tribes  should  receive  a  natent 
framed  in  conformity  with  the  agreement,  end 
that  each  Choctaw  and  Chickasaw  who  accept- 
ed such  patent  should  be  held  thereby  to  assent 
to  the  terms  of  this  agreement,  and  to  relinquish 
all  of  his  right  in  the  property  formerly  held 
in  common. 

"There  was  here,  then,  an  offer  of  nontaxable 
land.  Acceptance  by  the  party  to  whom  the 
offer  was  made,  with  consequent  relinquishment 
of  all  claim  to  other  lands,  furnished  a  part  of 
the  consideration,  if,  indeed,  any  was  needed, 
in  such  a  case,  to  support  either  the  grant  or 
the  exemption.  Wisconsin  &  M.  R,  Co.  v.  Pow- 
ers, 191  U.  S.  386,  24  Sup.  Ct  107,  48  L. 
Ed.  231:  Home  of  the  Friendless  v.  Rouse,  8 
Wall.  437.  19  L.  Ed.  497;  Tomlinson  v.  Jes- 
sup,  15  Wall.  458,  21  L.  Ed.  205.  Upon  de- 
livery of  the  patent  the  agreement  was  -exe- 
cuted, and  the  Indian  was  thereby  vested  with 
all  the  right  conveyed  hy  tbe  patent,  and,  like 
a  grantee  in  a  deed  poll,  or  a  person  accepting 
the  benefit  of  a  conveyance,  bound  by  its  terms, 
although  it  was  not  actually  signed  by  him. 
Keller  v.  Ashford,  133  U.  S.  621,  10  Sup.  Ct. 
494,  33  li.  Ed.  672;  Ilendrick  v.  Lindsay,  93 
U.  S.  143,  23  L.  Ed.  855. 

"As  tbe  plaintiffs  were  offered  the  allotments 
on  the  conditions  proposed,  as  they  accepted  the 
terms  and,  in  the  relmquiahment  oC  tiieir  claim. 


furnished  a  consideretlon  which  was  sufficient 
to  entitle  them  to  enforce  whatever  rights  were 
conferred,  we  are  brought  to  a  confiiderstion  of 
the  question  as  to  what  those  rights  were." 

From  the  language  used  in  the  Trapp  Case, 
It  will  be  seen  that  plaintiffs'  claim  that  the 
grant  Jx>  the  freedmen  of  nontaxable  land 
was  by  the  terms  of  the  Atoka  Agreemeut 
made  to  them  the  same  as  to  the  Indian  al- 
lottees is  untenable.  The  freedmen  did  not 
have  an  equitable  Interest  in  the  tribal  prop- 
erty. They  had  no  lawful  claim  to  any  of 
the  lands  or  property  of  the  tribe  which  It 
was  ne<*esary  to  satis^  or  extinguish.  The 
offer  of  a  patent  of  nontaxable  land  being 
made  "only  to  those  who  would  relinquish 
their  claim  In  the  other  property  of  the  tribe 
formerly  held  for  their  common  use"  was  oot 
extended  to  these  freedmen,  and  could  not 
have  included  them.  They  were  not  tsa- 
b raced  within  the  class  of  persons  who  could 
accept  such  offer  by  relinquishing  any  right 
in  the  proper^  of  the  tribe  formerly  hdd  In 
common.  They  had  no  such  right.  As  was 
held  by  the  Court  of  Claims: 

"Their  (the  Chickasaw  freedmen)  relation  to 
the  Chickasaw  Nation  is,  as  the  treaty  express- 
es, the  same  as  citizens  of  the  United  States  in 
the  nation,  and.  that  being  true,  they  have  no 
right  or  interest,  under  the  terms  of  the  treaty, 
independently  of  the  agreement  of  March  21, 
1902,  in  any  of  the  property  held  in  common  by 
the  members  of  tbe  nation."  And  "that  the  rights 
of  the  parties  (the  Chickasaw  freedmen)  under 
article  3  of  the  treaty  of  July  10,  1866,  remain 
unaffected  by  subsequent  legislation,  either  of 
the  Chickasaw  Nation  or  Congress." 

Tbe  freedmen  were  not  parties  to  any 
treaty  between  the  United  States  and  the 
Indian  tribes;  and  no  provision  contained 
in  any  agreement  lietween  the  United  States 
and  the  Choctaw  and  Chickasaw  Tribes  ms 
ever  carried  into  effect  by  which  any  ri^tB 
were  conferred  upon,  or  property  vested  In, 
such  freedmen,  save  alone  by  the  provisions 
for  allotment  of  lands  to  ihem  contained  la 
the  supplemental  agreement  of  1902. 

Had  the  supplemental  treaty  of  1902  pro- 
vided for  judicial  determination  of  the  ri^ts 
of  sudi  freedmen,  as  tt  did,  and  failed  to 
provide  fbr  allotmraitB  of  land  to  them,  the 
decision  of  the  Court  of  Claims,  supra,  would 
have  left  them  without  land,  and  certainly 
without  their  present  d.alm  of  tax  exemption 

The  liberal  role  of  construction  recognized 
by  the  courts,  whereby  the  language  used  hi 
treaties  and  laws  dealing  with  the  affairs  of 
Indians  is  never  construed  to  their  prejudice, 
but,  if  doubtful,  in  their  favor,  finds  no  place 
in  the  law  where  only  the  rights  of  persons 
other  than  Indians  are  to  be  considered. 

According  to  the  terms  of  the  Xtoka  Agree 
ment,  all  lands  allotted  to  members  of  the 
tribes  shall  be  nootazable  for  a  specified  pe- 
riod while  the  title  remains  in  the  original 
allottee ;  and  "this  provision  shall  also  apply 
to  the  Choctaw  and  Chickasaw  freedman  to 
the  extent  of  his  allotment"  What  was  the 
extent  of  his  allotment  under  the  tenns  of 
that  agreement  J  It  is  therein  prortded  that: 
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"For^  acres  of  land  including  their  present 
residences  and  improTements,  shall  be  allotted 
to  eMh,  to  be  selected,  held,  and  used  by  them 
until  their  rights  under  said  treaty  (1866)  shall 
be  determined,  in  such  manner  as  shall  here- 
after be  provided  by  Act  of  GongresB." 

Clearly  the  extent  of  this  proposed  allot- 
ment to  the  freedmen  was  only  the  right  to 
hold  and  use  40  acres  of  land  dependent  upon 
tlie  future  action  of  Congress.  No  title  to 
such  land  vested  In  the  freedmen  by  virtue 
of  this  provision;  nor,  indeed.  Is  It  urged 
that  it  was  Intended  thereby  to  convey  the 
title  to  snch  lands. 

It  would  require  a  most  unnatural  con- 
struction of  the  terms  of  the  Atoka  Agree- 
ment to  bold  that  it  was  the  Intention  of 
Congress  to  extend  the  grant  of  tax  exemp- 
tion tliereiD  made  to  allotments  other  than 
tbose  It  contemplated  and  provided  for.  Had 
subsequent  legislation  enlarged  luwn  the 
same  grant  of  lands  made  to  the  freedmen 
by  the  Atoka  Agreemmt,  and  bad  allotments 
actually  been  made  to  tbem  tberemider 
(such  as  were  made  to  Indian  allottees), 
then  It  might  with  reason  be  said  that  the 
tax  exemption,  granted  by  the  terms  of  sold 
agreement  was  continued  and  extended  so 
as  to  embrace  freedmen  allotmoits.  But 
no  allotments  were  made  to  freedmen  under 
the  At<^  Agreonent  Such  allotments 
were  made  under  the  terms  of,  and  "as 
provided"  in,  the  supplemental  agreement 
The  allotments  to  freedmen  under  the  pro- 
viidons  of  the  supplemental  agreement  were 
to  an  eattrely  different  class  of  allottees  than 
those  contemplated  by  ttie  AtoHuk  Agreement 
The  freedmen  allottees  referred  to  in  the 
Atoka  Agreement  are  those  who  possessed 
rights  to  the  Indian  lands  under  the  treaty 
of  1866.  The  freedmen  provided  for  under 
the  siqademental  agreement  are  allottees  to 
whwn  lands  ore  given  thereby  regardless  of 
th^  right  under  any  other  treaty  or  law. 
The  tenure  of  the  lands  granted  by  the  two 
agreements  is  entirely  different  By  the 
Atoka  Agreement  there  is  granted  a  mere 
tenancy  at  the  will  of  Congress;  by  the 
supplemratal  agreement  title  in  fee  simple. 

The  supplemental  agreement  made  no  pro- 
vision for  allotments  to  members  of  the 
Choctaw  and  Chickasaw  Tribes  of  Indians 
under  a  status  different  from  that  occupied 
by  them  under  the  terms  of  the  Atoka  Agree- 
ment "As  members  of  the  tribe,"  they 
were  entitled  to  share  in  the  tribal  lands. 
Not  80.  with  the  freedmen.  Under  the  Atoka 
Agreement  Chickasaw  freedmen  were  to 
have  temporary  allotments  of  land,  the  title 
to  which  depended  solely  upon  the  future 
determinatlcni  of  the  qn^ti<Hi  as  to  wheth- 
er they  had  theretofore  been  adopted  by 
the  Chickasaws  pursuant  to  the  provisions 
of  the  treaty  of  1866.  By  the  terms  of  the 
supplemental  agreement  a  new  and  entirely 
different  condition  as  to  the  Chickasaw  freed- 
mok  was  crefttod.   Allotments  wera  to  be 


made  to  them  regardless  of  their  ad'optlim 
by  the  Indians  or  their  rights  under  any 
former  treaty  or  law;  that  question  be- 
ing referred  to  the  appropriate  court  for 
determination.  Had  allotments  been  made 
to  these  freedmen  under  the  terms  of  the 
Atoka  Agreement  "to  be  held  and  used  by 
tbem  until  their  rights  under  the  treaty  of 
1866  was  determined,"  all  their  right  title, 
and  interest  in  and  to  the  lands  allotted  to 
them  would  have  been  divested  by  tbe  de- 
cision of  the  Court  of  Claims.  Except  for 
the  supplemental  agreement  of  1902,  they 
would  have  occupied  the  same  status  as  other 
United  States  citizens  resident  In  the  Chicka- 
saw Nation,  for  whom  no  allotment  of  land 
has  been  provided.  The  sole  right  of  these 
plaintiffs  to  allotments  of  land  in  the  Chicka- 
saw Nation  being  acquired  by  the  provisions 
of  the  supplemental  agreement,  we  must 
look  alone  to  its  terms  for  the  exemption 
claimed.  Nowhere  In  said  act  is  there 
found,  either  by  express  language  or  nec- 
essary Implication,  a  grant  of  exemption 
from  taxattcm;  nor  do  plaintiffs  assert  that, 
snch  grant  was  made  under  any  provision 
of  that  act 

Under  the  terms  of  the  supplemental 
agreement  the  only  'authority  of  the  Com- 
mission to  the  Five  Civilized  Tribes  with 
reference  to  Chickasaw  freedmen  was  to  make 
a  roll  or  census  of  them  as  provided  in  the 
Atoka  Agreement,  "and  to  make  allotments 
of  land  to  them  as  provided  In  the  supple- 
mental agreemrait."  The  aui^lemental  agree- 
ment  was  ratified  and  confirmed  by  the 
tribes  <ni  September  25,  1902;  but  no  allot- 
ments were  made  to  either  Indians  or  fireed- 
men  until  Ajnll,  IWS. 

The  Supreme  Court  of  the  United  States 
having  sold,  in  Choate  v.  Trapp,  supra,  that 
'^e  queatlmi  In  this  case,  therefore,  is  not 
whether  the  plaintiffs  (Choctaw  and  Chicka- 
saw Indians)  were  parties  to  the  Atoka 
Agreement  but  whether  they  had  not  ac- 
quired rights  under  the  Curtis  Act  which 
are  now  protected  by  the  Gonstitntion  ot 
the  United  States,"  and  the  Court  of  Claims 
in  determining  the  controversy  respecting 
the  relations  of  the  Chickasaw  freedmen  to 
the  Chickasaw  Nation  and  the  rights  of  such 
freedmen  in  the  lands  ot  the  Choctbw  and 
Chickasaw  Nations  under  the  third  article 
of  the  treaty  of  1866,  subsequent  treaties 
and  laws,  having  held  that  "such  freedmen. 
Independently  of  the  supplemental  agree- 
ment of  1902,  were  not  entitled  to  allotments 
in  the  Choctaw  and  Chickasaw  lands,"  it 
necessarily  follows  that  these  freedmen  are 
precluded  from  asserting  any  right,  title, 
or  Interest  in  or  to  their  allotted  lands  un- 
der or  by  virtue  of  the  Curtis  Act  or  any 
treaty  or  law  other  than  the  said  supplemen- 
tal agreement.  The  decision  of  the  Court 
of  Claims,  affirmed  by  the  Supreme  Court 
of  the  United  Stateo,  concluslvei7  detov 
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mines'  the  status  and  rights  of  the  Gblcka- 
law  freedmen,  and  Is  binding  on  the  courts 
of  this  state. 

The  rale  is  well  establlethed  that,  where 
land  Is  granted  b7  a  particular  act,'a  tax 
exemption  asserted  under  a  prior  act  will 
not  be  uiAeld.  Armstrong  t.  Treasurer  of 
Athens  County,  16  Pet.  281,  10  L.  Ed.  965; 
Lord  T.  Town  of  Litchfield,  36  Oonn.  117, 
4  Am.  Rep.  41;  8oath^Te8tcm  R.  R.  Ca  t. 
Wright.  116  U.  S.  231.  6  Sup.  Ct  S75.  29  L. 
Ed.  626;  Wilmington  &  Weldon  R.  R,  Co. 
T.  Alsbrook,  146  U.  S.  279,  13  Sup.  Ot  72. 
86  L.  Ed.  972;  Ford  t.  Delta  &  Pine  Land 
Co.,  164  U.  S.  662,  17  Sup.  Ct  230,  41  L. 
Kd.  690;  Piatt  v.  Rice,  10  WatU  (Pa.)  352. 

It  Is  also  claimed  that,  as  a  consideration 
for  obtaining  a  nontaxable  grant  of  land, 
these  freedmen,  as  potential  taxpayers,  by 
the  terms  of  the  supplemental  agreement, 
were  induced  to  expend  their  money  In  the 
litigation  therein  provided  for  In  the  Court 
of  Claims. 

Not  80.  In  that  litigation  the  fees  of  their 
counsel,  all  costs,  and  the  Incidental  ex- 
penses  were  paid  out  of  the  treasury  of  the 
United  States.  But  even  If  the  purpose  of 
such  litigation  was  to  determine  whether 
these  freedmen  should  obtain  a  nontaxable 
grant  of  land,  the  adverse  decision  of  the 
Court  of  Claims  would  render  th^  oonten- 
tion  untenable. 

It  Is  a  weU-establlshed  rule  that  a  grant 
of  exemption  from  taxation  is  never  pre- 
sumed; bnt.  on  the  contrary,  in  all  casea 
of  doubt  as  to  the  legislative  intent  (exc^t, 
perhaps,  where  the  rights  of  Indians  are 
involved),  the  presamptlon  is  In  favor  of 
the  taxing  power.  Wells  v.  Savannah,  181 
ij.  S.  531,  21  Sup.  Ct  697,  46  L.  Ed.  986; 
Tucker  V.  Ferguson,  22  WaU.  627,  22  L.  Ed. 
805 ;  Delaware  Railroad  Tax  Case,  IS  Wall. 
206,  21  L.  Ed.  888;  Hoge  v.  Railway  Co.. 
99  U.  S.  848,  2&  U  Ed.  803 :  Vicksburg  R. 
R  Co.  V.  Dennis,  116  U.  S.  665,  6  Sup.  Ct 
625,  29  L.  Ed.  770;  Pickard  v.  Tennessee, 
130  U.  8.  637.  9  Sup.  Ct  640,  32  L.  Ed.  1051; 
WUmlngton,  etc,  R.  Co.  v.  Alsbrook,  146  U. 
S.  279, 13  Sup.  Ct  72,  36  L.  Ed.  972. 

In  view  of  the  foregoing,  we  conclude  that 
no  grant  of  exemption  from  taxation  was 
extended  or  made  to  plaintUfs  in  error,  and 
therefore  the  Judgment  of  the  trial  court 
should  be  affirmed,  and  it  la  so  ordered. 

LOOFBOURROW  and  RIDDLE,  JJ.,  con- 
cur. KAMB,  a  J.,  and  TURNER,  dis- 
sent 

RIDDLE,  3.  I  concur  In  the  reasoning 
and  conclusion  In  the  majority  opinion  of  the 
court  written  by  Associate  Justice  BLEAK- 
MORE*  and  I  am  of  tbe  opinion  that  the 
Judgment  of  the  trial  court  is  aonnd  and 
should  be  affirmed  for  another  reason,  other 
than  stated  in  the  opinion,  wUdi,  In  my 
Judgment,  la  equally  as  sound.   While  U  Is 


dear  these  treedmai  bad  do  right  to  allot- 
ments, except  under  the  snpplemaital  treaty, 
ratified  September  25.  1602,  yet  If  there  is  a 
reasonable  doubt  as  to  whether  or  not  these 
lands  are  e^rompt  trom'  taxatton,  by  a  weU- 
settled  rule.  ga<^b  donbt  should  be  solved  in 
favor  of  the  stat&  Conceding  that  Qiey  were 
entitled  to.  the  exemption  from  taxation  un- 
der section  20  of  the  Atoka  Agreement  so 
loi^  as  the  same  remained  unrepealed,  it 
cannot  be  doubted  that  Congress  has  express- 
ly repealed  this  exemption,  so  tar  as  applies 
to  all  lands  upon  which  restrictions  hara 
be«i  removed.  It  ik  admitted  that  restrlc 
tlona  upon  the  alienation  of  lands  allotted  to 
these  freedmen  have  been  removed.  Oongress 
having  nndertaken  to  repeal  this  exemption, 
tbe  question  arises:  Did  It  have  the  power 
so  to  do?  We  are  dted  to  the  cases  of  Cboate 
V.  Trapp,  224  U.  S.  065.  82  Sup.  Ct  565.  56 
L.  Ed.  941.  and  New  Jersey  WUson.  7 
Cranch,  164,  3  L.  Ed.  303.  and  other  cases, 
as  holding  that  neither  Congress  nor  tbe 
state  has  power  to  repeal  the  exemption.  In 
my  Judgment,  these  cases  are  not  In  point 

There  Is  a  marked  distinction  between  tbe 
status  of  the  members  of  the  ChiekasAV 
Tribe  of  Indians  and  these  freedmen  in  their 
relation  to  the  federal  government  The  fee- 
simple  titie  to  tbe  lands  of  this  nation  was 
vested  Jcdntly  in  the  Choctaw  and  Chicka- 
saw Tribes  of  Indians,  while  tiie  individual 
allottee,  prior  to  the  divtelon  of  the  propertj-, 
had  no  title  In  the  lands  which  he  could  con- 
vey or  enforce,  yet  he  did  have  an  equitable 
Interest,  a  property  right  whldi  Coogresa 
could  not  destroy  or  divest ;  and  as  held  hj 
the  Supreme  Court  In  Ohoate  v.  Trapn  so- 
pra,  in  tbe  Curtis  Act  and  the  Atoka  Agree- 
ment Congress  formulated  a  plan  to  diviA 
this  property,  and  tendered  to  each  individual 
member  of  tiie  tribe  a  patent  conveying  to 
him  his  share  of  these  lands  and  exenqpting 
the  same  from  taxation  for  a  certain  period, 
upon  condition  that  the  aocqitanoe  (tf  tills 
patent  by  the  allottee  should  be  a  consoit 
upon  Ms  part  to  relinquish  all  (he  right  UOe. 
and  interest  which  he  bad  1^  virtue  of  Ub 
membership  in  the  tribe  to  the  balance  <tf 
the  tribal  lands.  fRds  right  and  interest  wu, 
beyond  doubt  a  property  right,  a  vested 
right ;  and  by  virtue  of  tills  apeanent  ttv- 
ing  rellnqutehed  this  intnest  it  cmsUtoted  a 
valid  contract  between  the  tribe  and  its  nem- 
ben  on  the  one  band  and  tike  federal  garaa- 
ment  on  tiie  other.  When  tills  state  wss  ad- 
mitted into  the  Union,  by  section  8.  of  tbe 
Gonstitntion,  the  people  of  the  state  agreed 
that  all  public  Unds  beloi^ng  to  any  of  Btld 
Indian  tribes  or  naticAis  should  not  be  taxed 
nntil  the  tiUe  should  be  extlngotdwd  by  tbe 
United  States.  By  virtue  ctf  section  45,  art 
25,  of  the  Constitution,  the  people  of  tbe 
state  did.  by  an  irrevocable  ordinance,  accept 
the  terms  and  conditions  ot  the  EnabUiv  Act; 
and  by  a  provision  of  said  act  It  is  provided 
that  the  govemmoit  reswvea  Che  ri^  to 
I^lslate  relative  to  tbe  Indian  tribes  and 
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tbeir  tribal  proper^.  This  rlgbt  to  bo  legis- 
late was,  by  the  state,  surrendered  to  the 
federal  government  The  freedmen  oceapy 
an  entirely  different  relation  toward  the  fed- 
eral gOTemment,  and  the  state  than  did  the 
members  of  this  tribe  of  Indians.  Under  the 
provisions  of  the  treaty  of  1866,  their  statas, 
so  far  as  any  right  to  any  of  the  tribal  prop- 
erty, remained  the  same  as  die  white  citi- 
zens. They  were  sabject  to  removal  by  the 
federal  goTemment.  In  other  words,  they 
remained  here  only  by  the  snfferatice  of  the 
federal  government  and  the  Indian  tribes. 
They  had  no  interest  in  the  tribal  property, 
either  presmt,  contingent,  or  future.  United 
States  V.  Choctaw  Madon  et  aL,  108  U.  S. 
115.  24  Sup.  Ct  411,  48  L.  Ed.  640. 

The  fact  that  the  government  purchased 
from  the  tribe  and  donated  40  acres  of  land 
to  each  of  these  freedmen  did  not  in  any 
sense  constitute  a  valid  contract,  existing  be- 
tween the  government  and  such  freedmen. 
It  was  a  mere  bounty,  bestowed  upon  these 
people  by  the  government.  The  freedmen  paid 
nothing;  they  took  no  chances;  they  re- 
linquished no  rights,  for  such  they  had  not 
The  ward  mnat  pay  the  expense  of  Utlgatlon 
to  recover  or  to  protect  his  prop^y;  but 
every  dollar  of  expense  of  litigation  was  paid 
by  the  government  for  these  freedmen,  even 
to  the  recording  of  the  patent  to  their  land. 
Their  status  was  one  of  waiting  and  wateh- 
ing  with  no  uncertainty  as  to  the  result,  for 
the  government  had  graciously  said,  If  you 
have  no  rights,  a  court  of  equity  can  recog- 
nize, yet  for  fear  of  some  moral  obligation 
which  has  not  been  strictly  complied  with, 
the  government  as  guardian  of  these  Indians 
has  purchased  and  will,  withont  money  or 
price,  deed  to  each  40  acres.  It  was  not  in- 
dispensable for  a  consideration  to  pass  from 
him  to  the  federal  government,  to  constitute 
a  valid  conveyance  of  the  title  to  the  40 
acres;  neither  was  it  indispensable  that  a 
consideration  should  pass  in  order  to  exempt 
said  lands  from  taxation;  but  certainly  the 
fact  that  Congress  saw  fit  to  exemiit  his  land 
from  taxation,  without  any  consideration, 
would  estop  it  from  removing  the  exemption 
at  its  pleasure.  In  every  case  where  the  Su- 
preme Court  of  the  United  States  has  held 
that  the  Legislature  was  without  power  to 
repeal  a  tax  exemption,  it  has  been  upon  the 
theory  that  the  act  of  the  Legislature  grant- 
ing the  exemptl(»i  constituted  a  valid  con- 
tract or  property  right  between  the  parties; 
aud  on  the  other  hand,  in  every  case  decid- 
ed by  that  court  where  It  has  been  held  that 
the  act  granting  the  exemption  constituted 
no  contract,  the  power  to  repeal  the  exemp- 
tion has  been  upheld.  It  cannot  be  doubted, 
in  order  to  constitute  such  legislation,  a  valid 
contract,  there  must  be  a  valid  considera- 
tion. Oooley  on  Tax.     lU ;  37  Cya  001. 

87  Gye  p.  901,  aiteakliig  japaai  this  subject 
says: 

"Such  a  gouit,  if  plainly  expresttd  and  dia- 
tioctly  coDtractual  la  its  nature  and  founded 


upon  a  consideration,  conntitutes  a  biDdinj;  and 
irrevocable  obligation  on  the  part  of  tbe  state'' 
—citing  IjuiverBity  v.  People,  Hi)  U.  S,  800,  ^ 
L.  Ed.  3S7;  Jefferaoa  Branch  Bank  v.  fSkelly, 
1  Black,  43G,  17  L.  Ed.  172 ;  Wella  v.  Savon- 
nab,  181  U.  S.  S81.  21  Hup.  Ct  607,  45  li.  Ed. 
086. 

la  the  case  of  Orand  Lodge  v.  New  Or- 
leans, 166  U.  S.  143.  17  Sup.  Ct  623,  41  L. 
Bd.  951,  It  Is  said: 

"We  are  of  opinion  that  d»  act  in  question 

in  this  case  was  one  which  tbe  Leitialature 
might  properly  enact  as  a  matter  of  public  pol- 
icy, and  in  aid  of  a  beneficent  purpose:  but 
that  it  waa  a  mere  gratuity  or  bounty  which 
it  was  competent  at  any  time  to  terminate,  and 
that  this  waa  done  by  article  207  of  tbe  Consti- 
tution of  1879.  •  *  *  So  in  *  •  •  West 
Wisconsin  Railway  v.  Board  of  Supervisors,  03 
U.  S.  505  (23  L.  Ed.  814],  it  was  held  that  an  act 
of  the  Legislature  exempting  property  of  all 
railroads  from  taxation  was  not  a  contract  to 
exempt,  unless  there  were  a  consideration  for 
the  act;  that  the  promise  of  a  gratuity,  spon- 
taneously made,  may  be  kept,  changed,  or  re- 
called at  pleasure;  and  that  this  rule  applied 
to  tbe  agreements  of  the  states,  made  without 
coasidcratioD,  as  well  as  to  those  of  persons." 

See,  also,  Newton  v.  Commissioners,  100 
U.  S.  548,  25  L.  Ed.  710;  People  v.  Roper. 
35  N.  y.  620.  In  Welch  v.  Cook,  97  U.  S. 
541,  24  L.  Ed.  1112,  the  act  of  the  legislative 
ass^bly  of  the  District  of  Columbia  of 
June  26,  1873,  exempted  from  general  taxes 
for  ten  yeara  thereafter  such  r^l  and  per- 
sonal proper^  as  might  be  actually  em- 
pk^ed  within  the  district  for  manufactur- 
ing jnirposea.  It  was  held  that  the  language 
did  not  create  an  Irrepealable  contract  with 
the  owners  of  such  property,  but  simply  con- 
ferred a  bounty,  liable  at  any  time  to  be 
withdrawn.  See  Bector  &  a  of  Christ 
Church  T.  Fhiladelphia,  24  How.  300,  16  L. 
Bd.602. 

It  is  clear  to  my  mind  that,  if  the  federal 
government  had  granted  the  exemption  as' 
ccmtended,  it  was  not  an  appurtenance  to 
the  land,  but  simply  a  personal  privilege, 
without  consideration,  and  r^)ealable  at  the 
pleasure  of  Congress.  That  these  people 
occnpied  no  more  favorable  status  legally 
toward  the  Chickasaw  Nation  than  other 
noncitizens  is  clear  from  the  provisions  of 
the  act  of  IfiGQ,  as  construed  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
United  States  v.  Choctaw  Nation  et  al.,  sa- 
pra.  Had  the  federal  government,  being  ac- 
tuated by  some  beneficent  motive,  purchased 
a  portion  of  this  land  from  the  Choctaw  and 
Chickasaw  Nations  and  bestowed  it  upon  a 
certain  class  of  nondtlzena  and  provided  it 
should  be  exempt  from  taxation  for  a  period 
of  20  years,  we  think  it  could  not  be  ques- 
tioned that  Congress  could  thereafter  repeal 
so  much  of  the  act  granting  the  exemption 
from  taxation  at  its  pleasure.  The  federal 
government,  actuated  by  a  philanthropic  mo- 
tive and  perhaps  recognizing  a  moral  obliga- 
tion from  the  Chickasaw  Trtbe  of  Indians 
due  its  freedmen  which  tbe  tribe  failed  to  ob- 
serve and  carrying  out  Its  unbroken  policy 
of  fairness,  made  a  gratuitous  gift  of  40 
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acres  of  land  each  to  tbese  freedmen,  thereby 
apparently  favoring  them  over  the  other 
dtlzens  of  the  state.  In  adopting  the  Con- 
stitution, the  state  agreed  to  keep  Inviolate 
all  the  rights  in  favor  of  Indian  tribes  ex- 
isting by  virtue  of  their  treaties  with  the 
government ;  but  the  federal  government  did 
not  require  the  state  to  favor  these  f reed- 
men  over  Its  other  citizens.  Neither  did  the 
state  agree  to  so  favor  them.  The  state  did 
agree  to  extend  to  them  the  equal  protec- 
tion of  ttie  law,  and  that  it  must  do,  but  is 
under  no  obligation  to  grant  a  privilege  to 
tbem  in  the  way  of  inuaunity  from  taxation. 
In  extending  to  them  the  equal  protection  of 
the  law,  it  is  only  then  just  and  right  that 
they  be  required  to  contribute  in  proportion 
to  their  wealth  the  expense  of  maintaining 
the  government  which  furnishes  this  protec- 
tion. If  the  exemption  were  ever  granted,  it 
was  on  this  consideration  of  the  govern- 
ment's policy  of  fairness;  and,  being  fre^y 
granted,  it  may  as  freely  be  recalled,  when 
the  legislative  view  of  public  policy  may  have 
changed,  and  the  needs  of  the  state  demand- 
ed. As  a  matter  of  law,  they  must  be  regard- 
ed as  favors  or  privileges  to  this  class,  grant- 
ed and  to  be  held  at  the  pleasure  of  the 
sovereign  power.  There  was  no  pledge  by 
the  government  that  they  should  be  perma- 
nent, and  no  demand  on  the  state  to  so  re- 
gard and  treat  It  as  such,  and  no  wrong  done 
when  they  are  recalled. 

I  am  therefore  of  the  opinion  that  there 
was  no  contract  existing  between  the  federal 
government  and  these  freedmen,  exempting 
tb^  lands  from  taxaUon,  such  as  to  vest 
in  them  a  property  right  in  such  exemption 
as  would  preclude  Congress  from  repealing 
It  at  pleasure;  that  the  conveyance  of  the 
40  acres  of  land  was  merely  a  bounty,  and, 
there  being  no  consideration  for  the  exemp- 
tion from  taxation,  Congress  could  repeal  it 
at  pleasure;  that  Congress  baa  expressly 
repealed  that  portion  of  the  agreement  ex- 
empting lanc^  from  taxation,  so  tar  as  ap- 
plied to  lands  upon  which  restrictions  have 
been  removed,  including  the  lands  allotted 
to  tbese  freedmen,  must  be  admitted. 

TUBNBB,  J.  (dissentlngd.  I  know  no  way 
to  better  express  my  dissent  to  the  foreg<^ 
opinion  than  to  file  this,  the  opinion  origi- 
nally adopted  by  the  court  in  this  cause. 
These  petitioners,  plaintUFa  below,  are 
Chickasaw  freedmen,  and  as  sncb  are  each 
the  owner  of  40  acres  of  land  In  Oarvln 
county,  allotted  and  patented  to  them  porsn- 
aut  to  Act  July  1,  1002  (chapter  1862, 32  Stat 
641),  and  pursuant  to  the  terms  of  the 
Curtis  Act  (Act  June  28,  1808,  30  Stat  SOT, 
c.  517).  Subsequent  to  their  allotmoit,  C<m- 
gress  on  BCay  27.  1008  (35  Stat  812,  c.  109) 
passed  an  act  removing  restrictions  from  the 
dale  and  incumbrance  of  land  held  by  freed- 
men allottees,  and  providing  that  lands  trtm 
which  restrictions  had  been  removed  should 


be  subject  to  taxation.  After  that,  these 
lands  were  assessed  for  taxes  for  1900,  1010, 
1011,  and  1012,  and  when  defendant,  as  coun- 
ty treasurer  of  said  county,  advertised  the 
same  for  sale  for  their  nonpayment,  this 
suit  was  brought  to  restrain  him.  From  a 
Judgment  sustaining  a  demurrer  to  their  pe- 
tition, plaintiffs  bring  the  case  here. 

The  sole  question  involved  la  whether 
these  lands  are  exempt  from  taxation,  as 
claimed  by  petitioners.  Prl(»r  to  the  Eiman- 
clpation  Proclamation  (January  1, 1863),  peti- 
tiouers  were  held  In  bondage  by  the  Ghicka- 
sawa.  That  proclamation  made  them  citizens 
of  the  United  States.  During  the  Civil  War 
the  Chickasaws  abjured  their  allegiance  to 
the  United  States  and  allied  themselves  to 
the  Confederate  States  of  America.  At  its 
termination,  the  United  States,  looking  to 
the  best  Interest  of  all  concerned.  Including 
the  Cliickasaw  and  his  freedmen,  made  a 
treaty  with  the  Chlckasaws  and  other  Indian 
tribes,  known  as  the  Treaty  of  1866  (14  Stat 
760).  Pertinent  to  this  inquiry,  article  3  of 
the  treaty,  in  effect  provided  that  the  Unit- 
ed States  riiouid  hold,  for  the  Choc  taws  and 
Chickasaws,  $300,000  belonging  to  them  in 
trust  until,  within  Sa  a  certain  time,  their 
respective  li^egislatures  should  make  certain 
provisions  necessary  to  give  "all  persons  ol 
African  descent"  resident  of  ttaoae  Nations 
at  a  certain  time,  "and  tb^  deserodants 
heretofore  held  in  slarary  among  said  Na- 
tions" (which  included  petttioners),  among 
other  things,  "40  acres  each  of  the  lands 
of  said  Nation"  on  equal  terms  with  the 
Choctaws  and  Chickasawa.  The  artl(de  fur- 
ther provided  that  falling  to  make  such 
provision  within  that  time,  said  f3OO.O00 
would  oease  to  be  so  held,  but  would  be  held 
In  trust  for  such  of  said  freedmen  as  would 
remove  from  said  tetrttocy,  those  ramalnlng 
or  returning  after  having  been  removed  to 
have  no  benefit  In  said  sum.**  bat  shall  be 
npon  the  same  footing  as  other  dtlaens  of 
the  United  States  In  said  Nattons."  It  la 
sufficient  to  say  ot  this  ardele  that  there 
was  nothii^  done  pursuant  thereto  to  Test  in 
the  freedmeh  any  right  to  said  40  acres  un- 
til the  passage  of  the  Curtis  Act  In  the 
meantime,  and  shortly  after  the  ratification 
ot  said  treaty  (tbat  Is,  on  Novenrtwr  0, 
1866,  and  again  In  186$,  the  Ghickaaawa, 
who  deeply  resented  the  ImposlUon  of  those 
terms  of  the  treaty,  1^  act  of  Qieii  I«gls- 
lature  declared  It  to  be  tbeir  unanimous 
desire  that  the  United  States  holds  their 
share  ot  said  9800^  in  tmst  for  said 
freedmen  and  remove  them  from  said  Na- 
tlou.  But  the  freedmen  eontlttued  to  rem^ 
and  occupy  the  lands  at  the  Chlcfcasaws, 
claiming  a  right  so  to  do  under  said  treaty. 
Apparently  despalrliv  ot  their  ranoral,  said 
Legislature,  on  January  10,  1888,  passed  an- 
otber  act  providing.  1b  sifoet  for  tiie  adop- 
tion of  said  freedmen  into  the  tribe,  under 
certain  restrictions^  with  the  privilege  only 
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to  take  said  "40  aeres  per  capita  provided  for 
in  the  thixd  article  of  tbe  treaty  of  ISOS"— 
tlie  act  to  take  ^ect  on  approval  ot  On 
United  States.  It  is  saffldent  to  say  of  tttls 
act  that  before  the  seme  was  approved,  as 
vas  later  attempted  by  Gongrese  (Act  Aug. 
IS,  ISM,  i  18),  It  was  repealed  by  the  Ghlck- 
Bsaw  Legislature  In  OtAober,  1876  or  1877, 
another  act  was  i»ssed  that  Legislature, 
part  at  which  reads: 

"Sec.  3.  Be  it  further  enacted,  that  tbe  pro- 
Tisiona  cootained  in  article  3  of  tbe  said  treaty, 
giving  tbe  diickasaw  Lef^islsture  the  choice  oi 
receiving  and  appropriating  the  three  hundred 
tbousana  dollara  therein  named  for  the  use  and 
benefit,  or  paafling  sncb  lawi,  rules  and  regoia- 
tiona  as  will  give  all  persons  of  African  descent 
certain  rights  and  privileges,  be,  and  it  is  here- 
by, declared  to  be  toe  ananimona  consent  of  tbe 
Chickasaw  Legislature  that  the  United  States 
ehall  keep  and  hold  eaid  sum  of  three  hundred 
thousand  dollata  for  the  beiwflt  of  the  said 
negroes,  and  the  Governor  of  tbe  Chickasaw 
Kation  is  bereby  reqaested  to  noti^  the  gor- 
emment  of  the  United  States  that  it  is  the  wish 
of  the  Legislatnra  of  tbe  Chicluuaw  Nation  that 
the  government  of  tbe  United  States  remove  the 
laid  negroes  beyond  the  limits  of  tbe  Chickasaw 
Nation,  accordiu  to  tbe  requirements  of  the 
third  article  <^tEs  treaty  of  April  28.  1866." 

And  again,  cm  October  22,  1885,  said  Leg- 
islature passed  another  act,  which  in  part 
leads: 

"Sec  1.  Be  it  enacted  b;  the  L^Islatare  ot 
the  Chickasaw  Natfon,  that  the  CSiickesaw  peo- 
(de  hereby  refuse  to  scoK»t  or  adopt  the  fraed- 

men  as  citizens  of  the  Chickasaw  Nation  upon 
anv  terms  or  conditions  whatever,  and  respect- 
faUjr  request  that  the  Governor  of  our  Nation 
notify  the  deitartment  of  Washington  of  the  ae- 
tioD  of  tbe  Legislature  In  the  premises. 

"Sec  2.  Be  it  further  enacted,  that  the  Gov- 
ernor is  bereby  authorized  and  directed  to  ap* 
point  two  competent  and  discreet  men  of  good 
lodgment  and  bufiiness  qualificatioos  to  visit 
Washington  City,  D.  C,  during  the  next  session 
of  Congress  and  memorialize  that  body  to  pro- 
vide a  means  of  removal  of  the  freedmen  nom 
tbe  CUckasBW  Nation  to  the  conntry  known  as 
Oklahoma,  in  the  Indian  Territory,  or  to  make 
Bome  suitable  disposition  of  the  freedmeu  ques- 
tion, so  that  they  be  not  forced  upon  us  as  equal 
citizens  of  the  Chickasaw  Nation." 

Viewing  it,  indeed,  as  a  question  and  one 
to  be  settled  in  a  general  scheme  of  allot- 
ment by  which  the  legal  title  to  the  tribal 
lands,  held  in  fee  by  the  tribe  for  the  com- 
mon use  of  its  members,  were  intended  to 
be  divested  out  of  the  tribe  and  vested  In  Its 
lodivldnal  members,  Congress  passed  an  act 
for  the  appointment  of  the  Dawes  Oommla- 
Blon  (Act  March  3.  1893,  27  Stat  at  L  645^ 
c.  209)  and  empowered  It  to  enter  Into  nego- 
tiations with  this  and  other  tribes  to  that 
end,  and  for  the  settlement  of  this  and  other 
Incidental  questions.  On  April  23,  1897, 
those  negotiatloDS  were  so  far  successful  as 
to  result  In  an  agreement  between  the  Com- 
mission and  tbe  representatives  of  tbe  Choc- 
taw and  Chickasaw  Nations,  known  as  tbe 
"Atoka  Agreement,"  which  was  ratified  and 
confirmed  by  and  embodied  in  the  Curtis 
Act  of  June  28,  1898  (30  Stat  805,  c  517). 
Pertinent  to  the  Question  here  Involved,  aald 
act  provided: 


"See.  21.  •  •  •  It  [the  Dawes  Oommis- 
tion]  shall  make  a  correct  roll  of  Chickasaw 
freedmen  entitled  to  any  rights  or  benefits  under 
the  treaty  made  In  1866  between  the  United 
States  and  the  Chickasaw  and  Choctaw  Tribes, 
and  their  descendants  bom  to  them  since  tbe 
date  of  said  treaty,  and  forty  acres  of  land,  in- 
cluding their  present  residences  and  improve- 
ments, shall  be  allotted  to  each,  to  be  selected, 
faeid,  and  used  by  them  until  their  rights  under 
said  treaty  shall  b«  determined  in  such  manner 
as  shall  be  hereafter  provided  by  Congress." 

"Sec.  29.  *  *  *  That  all  the  lauds  within 
the  Indian  Territory  belonging  to  the  Choctaw 
and  Chickasaw  Indtans  shall  be  allotted  to  the 
members  of  ssid  tribes,  so  as  to  give  to  each 
member  of  these  tribes,  so  far  as  poisible,  a  fair 
and  equal  share  thereof,  ctmsidering  the  char- 
acter and  fertility  of  the  soil  and  location  and 
value  of  the  lands.  •  •  •  The  lands  allotted 
to  the  Choctaw  and  Chickasaw  freedrnm  ere  to 
be  deducted  from  the  portion  to  be  allotted  un- 
der this  agreement  to  the  members  of  the  Choc- 
taw and  Chickasaw  Tribe  so  as  to  reduce  the 
allotment  to  the  Choctaws  and  Chickasavra  by 
tbe  value  of  the  same.  That  the  said  Choctaw 
and  Chickasaw  freedmen  who  may  be  entitled  to 
allotments  of  forty  acres  each  shall  be  entitled 
each  to  land  equal  in  value  to  for^  acres  of  the 
average  land  of  the  two  Nations.  «  •  •  AH 
the  lands  allotted  shall  be  nontaxable  while  the 
title  remains  in  the  original  allottee,  but  not  to 
exceed  twenty-one  years  from  the  date  of  pat- 
ent, and  each  allottee  shall  select  from  his  al- 
lotment a  homestead  of  one  hnndred  and  sixty 
acres,  for  which  he  shall  have  a  separate  patent, 
and  which  shall  be  inalienable  for  twenty-one 
years  from  date  of  patent  This  provision  shall 
also  apply  to  the  Choctaw  and  Cbickaaaw  freed- 
men to  the  extent  of  bis  allotment.  •  *  « 
That  as  soon  as  practicable,  after  the  comple- 
tion of  said  allotments,  the  Principal  Chief  of 
tbe  Choctaw  Nation  and  the  Governor  of  the 
Chickasaw  Nation  shall  jointly  execute,  under 
their  hands  and  the  seals  of  their  respective  na- 
tions, and  deliver  to  each  of  the  said  allottees 
patents  conveying  to  him  all  the  right,  title,  and 
Intemt  of  the  Choctaws  and  Chickasaws  in  and 
to  the  lands  which  shall  have  been  allotted  to 
him  in  conformity  with  the  requirements  of 
this  agreement  *  *  •  Said  patent  shall  be 
framed  in  accordance  with  the  *  *  *  agree- 
ment, and  shall  embrace  the  land  allotted  to 
such  patentee  and  no  other  land,  and  the  ac- 
ceptance of  his  patents  by  such  allottee  shall  be 
operative  as  an  assent  on  his  part  to  the  allot- 
ment and  conveyance  of  all  the  lands  of  the 
Choctaws  and  Chickasaws  In  accordance  with 
the  provisions  of  this  agreement,  and  as  a  re- 
linquishment of  all  his  right  title,  and  interest 
in  and  to  any  and  all  parts  thereof." 

It  will  be  observed,  relative  to  the  holding 
of  this  40  acres  by  said  freedmen  that  these 
provisions  are  qualified  by  section  21,  supra, 
which  says  this  40  acres  Is  "to  be  selected, 
held  and  used  by  them  until  their  ri^ts  un- 
der the  treaty  shall  be  determined  in  such 
manner  as  shall  be  hereafter  provided  by 
Congress,"  which  means  that  It  was  agreed 
by  and  between  the  Chickasaws  and  the 
United  States  that  these  freedmen  were 
to  be  allotted  npon  these  tribal  lands  pre- 
cisely in  the  same  manner  as  the  Chicka- 
saws, but  temporarily,  and  when  so  allotted, 
were. to  have  a  right  equal  to  the  right  of 
the  Chickasaws  to  hold  and  use  these  lands 
until  the  freedmen's  rights  thereto  under  the 
treaty  of  1866  were  determined  In  the  man- 
ner to  be  thereafter  provided  by  law.  Ac* 
cordingly  the  United  States  and  the  Choctaw 
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and  Chickasaw  Nations,  oa  March  21,  1902, 
and  after  the  opening  of  the  land  office  for 
filing  In  those  Nations  (April  4,  1903),  made 
another  and  a  supplemental  agreement, 
which  was  approved  by  act  of  Jnly  1,  1902, 
and  ratlfled  by  those  Nations  and  became 
effective  September  25,  1902.  Section  36  of 
that  act  provides: 

"Authority  is  hereby  conferred  upon  the  Court 
of  Claims  to  determine  the  ezistiag  controversy 
reapectine  the  relations  of  the  Chickasaw  freed- 
meo  to  the  Chickasaw  Natkm  and  the  rights  of 
such  freedmen  in  the  lands  of  the  Choctaw  and 
Chickasaw  Nations  under  the  third  article  of  the 
treaty  of  eighteen  hundred  and  sixty-siz,  be- 
tween the  United  States  and  the  Choctaw  and 
Chickasaw  Nations,  and  under  any  and  all 
laws  subtequently  enacted  by  tbe  Chickasaw 
Legislature  or  by  Congress." 

By  section  37  the  Attorney  General  of  the 
United  States  directed  to  file  in  the  Court 
ctf  Claims,  within  a  certain  time,  a  bill 
against  tbe  Ghoctaws  and  Ghlckasaws  and 
the  Chickasaw  freedmen  "setttag  forth  the 
existing  controversy  between  the  Chickasaw 
Nation  and  the  Chickasaw  freedmm  and 
praying  that  the  defendants  thereto  be  in- 
quired to  interplead  and  settle  their  re- 
spective lights  In  such  suit."  The  act  then 
provided  In  section  40: 

"In  the  meantime  the  Commission  to  the  Five 
Civilized  Tribes  shall  make  a  roll  of  the  Chick- 
asaw freedmen  and  their  descendants,  as  provid- 
ed in  the  Atoka  Agreement,  and  shall  make  allot- 
ments to  them  as  provided  In  this  agreement, 
which  said  allotments  shall  be  held  by  the  said 
Chickasaw  freedmen,  not  as  temporary  allot- 
ments, but  as  final  allotments,  and  in  the  event 
that  it  shall  be  finally  determined  in  said  suit 
that  the  Chickasaw  freedmen  are  not,  independ- 
ently of  this  agreement,  entitled  to  allotments  in 
the  Choctaw  and  Chickasaw  lands,  the  Court 
of  Claims  shall  render  a  decree  in  favor  of 
the  Choctaw  and  Chickasaw  Nations  accord- 
ing to  their  respective  interests,  and  against  the 
XJnited  States,  for  the  value  of  the  lands  so 
allotted  to  the  Chickasaw  freedmen  as  ascertain- 
ed by  the  appraisal  thereof  made  by  the  Com- 
mission to  the  Five  Civilized  Tribes  for  the 
purpose  of  allotment,  which  decree  shall  take 
tbe  place  of  the  said  lauds  and  shall  be  la  roll 
satisfaction  of  all  claims  by  tbe  Choctaw  and 
Chickasaw  Nations  against  the  United  States 
or  the  said  freedmen  on  account  of  the  taking  of 
the  said  lands  for  allotment  to  add  freedmen. 

*    •    •  n 

It  is  sufficient  to  say  oC  said  suit  that  tbe 
same  was  brought,  and  rffiulted  In  a  Judg- 
ment, in.  effect,  that  Uie  freedmen  tO(dc  no 
rights  under  tho  treaty;  that  they  were 
citizens  of  tbe  United  States,  and  as  sucb 
bad  no  light  to  the  40  acres  in  controversy, 
except  by  Tirtue  of  their  allotment  thereon 
and  payment  therefor  by  the  United  States, 
which  the  court  ordered  the  United  States 
to  do.  Now,  with  this  patent  in  their  hands, 
providing,  in  effect,  as  it  does,  pursuant  to 
the  statute,  supra,  that  the  land  thereby 
conveyed  to  these  freedmen,  as  stated,  "shall 
he  nontaxable  while  the  title  remains  in  the 
original  allottee,"  tbe  questiai  is  whether 
safd  clause  does  not  vest  In  them  a  vested 
right  of  exemption  from  taxation,  which 
cannot  be  abrogated  by  the  act  of  Congress 
of  May  27, 1908,  xemoTlns  restrlctlfmB  Uiere- 


from  and  providing  that  tbereafter  the  same 
should  be  subject  to  taxation.  We  think  it 
dora,  and  that  such  vested  right  is  within 
the  protection  of  the  fifth  amendment  of  tbe 
Constitution  of  the  United  States.  Precise- 
ly the  same  inquiry  arose  in  Cboate  et  aL 
V.  Trapp,  Sec'y,  et  al.,  224  U.  8.  665,  .32  Sup. 
Ct  065,  06  L.  Ed.  941.  with  reference  to  the 
allotments  of  the  Choctaws  and  Ghlckasaws 
under  the  Atoka  Agreement.  There  in  the 
syllabus  the  court  held  that: 

"Choctaw  and  Chickasaw  allottees  under  tbe 
Atoka  Agreement  embodied  in  the  act  of  June 
28,  1898,  under  which,  in  part  consideratioD  of 
their  relinquishment  of  all  claim  to  the  tribal 
property,  tfaey  were  to  receive  allotments  of  the 
lands  in  severaltyj  which  were  to  be  nontaxable 
for  a  specified  period  while  tbe  title  remained  in 
the  original  allottees,  acquired  vested  rights  ol 
exMnption  from  state  taxation,  protected  by 
Const.  U.  S.  Amend.  5,  from  abrogation  darine 
that  period,  as  was  attempted  by  the  act  of  Msj 
27,  1908  (36  Stat.  312,  c.  199),  removing  the 
restrictions  upon  alienation,  and  providing  tlist 
lands  from  wbich  such  restrictions  had  beat  re- 
moved should  be  anfaject  to  taxation." 

.  While  aUotment  was  made  to  these  freed- 
men, not  only  under  fbot  agreement,  but 
also  under  the  agreement  ^proved  by  tbe 
act  oC  July  1,  1902,  supptementary  tbaeto, 
we  ore  of  futfijulaa  that  UUa  case  is  ruled  by 
tbe  opinion  in  that  cas^  since  everythiiv 
that  was  said  in  support  <tf  tbe  tax  exemp- 
tl<m  tfaers  is  equally  amdlcable  to  the  tax 
exemption  claimed  here.  There  the  court 
said: 

"The  individual  Indian  had  no  title  or  ea- 
forceable  right  in  the  trittal  property."  Neither 
did  tbtt  freedmen.  "But  as  one  of  those  eutiiled 
to  occupy  the  land,  he  did  have  an  equitable  in- 
terest which  Congress  recognised,  and  wbkh 
it  desired  to  have  satisfled  and  extingoished." 

Equally  anxious  was  Congress  to  give  the 
freedman  a  chance  to  estabUsb  bis  equitable 
interest,  if  any  be  bad  thereto^  which  be 
claimed  therein,  and,  when  estabUsbed,  to 
have  it  satisfled  and  extinguished.  Clear 
it  is  that  tbe  common  ground  upon  which 
these  contending  forces  stood  was  that  etch 
had  a  claim — one  well  and  Oie  other  ill 
founded  as  It  fell  out,  bat  both  a  claim. 
Continuing  tbe  court  said: 

"The  Curtis  Act  was  framed  with  a  view  of 
having  every  sucb  claim  satisfactorily  seitled. 
And  though  it  provided  for  a  division  of  the  land 
in  severalty,  it  offered  a  patent  of  nontaxable 
land  only  to  those  who  would  relinquish  their 
claim  in  tbe  other  property  of  tbe  Tribe  totmer- 
ly  held  for  their  cumjnou  use.  For  tbe  Atvta 
Agreement,  after  declaring  that  'all  land  allotted 
should  be  nontaxable,'  stipulated  further  that 
each  enrolled  member  of  the  Tribes  should  re- 
ceive a  patent  framed  in  conformity  with  ttie 
agreement,  and  that  each  Choctaw  and  Chic!:' 
asRw  who  accepted  sucb  patent  should  be  liela 
thereby  to  asseot  to  the  terms  of  this  agrpetsent 
and  to  relinquish  all  of  bis  right  in  the  property 
formerly  held  in  common." 

The  same  provision  was  made  for  the  re- 
linquishment of  the  claims  of  tbe  freedmen 
to  the  other  lands  of  tbe  Tribe,  which  be 
did  when  be  accepted  bis  patrat,  as  we  have 
seen. 

"There  was  here,  then,  an  offer  of  aontazohle 
land.    Acceptance  by  the  party  to  whom  the 
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offer  was  mad«,  with  the  consequent  Telinqaish- 
ment  of  all  claim  to  other  lands,  furnished  u 
part  of  the  coneideration,  if,  indeed,  any  was 
needed,  in  such  a  case,  to  sapport  either  the 
crant  or  the  exemption.  •  •  •  Upon  de- 
UTery  of  the  patent  the  agreement  was  executed, 
and  the  Indian  was  thereby  vested  with  all  the 
right  conveyed  by  the  patent,  and,  lik6  a  gran- 
tee in  a  deed  poll,  or  a  person  acceptini?  tue 
benefit  of  a  conveyance,  bound  by  its  terms, 
although  it  was  not  actually  signed  by  him. 
•  •  *  As  the  plaintiffs  were  offered  the  allot- 
ments on  the  conditions  proposed,  as  they  ac-  , 
cepted  the  terme^  and,  in  the  relinquishment  of 
their  claim,  furnished  a  consideration  which  was 
RufBcient  to  entitle  them  to  enforce  whatever 
rights  were  conferred,  we  are  brought  to  a  con- 
.  sidcration  of  the  .question  as  to  what  those 
rights  were." 

The  court  then  proceeded  to  bold,  as  in- 
dicated in  that  part  of  the  syUabna.  supra, 
and  declared: 

*  *  «  The  proTlmon  that  the  land  should  | 
be  nontaxable  was  a  property  right,  which  Con- 
gress undoubtedly  had  the  power  to  srant.  That  | 
right,  fully  vested  in  the  Indians,  was  binding  | 
in  Oklahoma." 

It  will  not  do  to  say,  as  urged  In  that  case, 
that  this  tax  exemption  was  without  con- 
sideration and  was  a  naere  bounty,  valuable 
so  long  as  Congress  chose  to  concede  it, 
and  which  it  had  a  right  to  withdraw  at  any 
time,  and  which  it  did  withdraw  by  the  act, 
supra,  purporting  to  subject  these  lands  to 
taxation ;  this  for  the  reason  that.  If  either , 
grant  or  exemption  required  a  (»>uslderation  i 
to  support  it,  such  is  concluslTely  presumed, 
for  the  reason  that  the  patent  conveying  I 
both  Is  a  sealed  lustmment   But  no  consld- 1 
eratloD  is  required  to  support  either,  for ' 
the  reason  that  no  consideration  is  neces-  j 
sary  to  pass  the  title  to  land,  and  this  ex-  j 
emptioD,  being  appurtenant  thereto.  Is  as ; 
much  a  part  of  the  land  as  the  land  itself, ' 
and  passed  with  the  tlUe  to  the  land.  It 
fcdlows  that  these  freedmen,  on  delivery 
and  acceptance  of  the  patent,  took  a  vested 
right  in  both,  and  that  CougresB  can  divest 
or  abrogate  neither  by  subsequent  legisla- 
tion. But,  if  such  was  nocessary,  we  would 
not  have  to  look  far  to  0ud  a  consideration 
to  support  both  grant  and  exemption. 

In  Bradley  v.  McAtee,  etc.,  et  al.,  70  Kj. 
(7  Bush)  677,  8  Am.  R^.  809,  the  general 
rale  is  laid  down,  which  meets  our  approval, 
that  the  state  wlU  never  be  irrevocably 
bound  by  a  tax  exemption,  unless,  among 
other  things,  by  the  exemption  the  taxpayer 
is  induced  to  embark  in  some  enterprise,  or 
to  Invest  hlB  means  in  some  adventure, 
which.  If  successful,  will  result  advanta- 
geous^ to  the  state  as  well  as  to  himself. 
Assuming  this  rule  to  be  applicable  here,  we 
tbtnk  the  tax  exemption  should  be  equally 
Irrevocable  where,  as  here,  these  potential ! 
taxpayers  were  induced  by  the  Atoka  Agree- 
ment offering  it,  and  the  act  of  July  1,  1902, ; 
to  embark  upon  a  litigation,  each  with  a 
view  of  obtaining,  nlttmntely,  a  nontaxable 
graut  of  land.  Looking  at  the  case  in  the 
large,  here  are  these  freedmen,  just  eman- 
cipated, occupying  lands  patented  to  the 


Cblf^asaws.  Then  came  the  United  States, 
and  by  the  third  a.rticle  of  the  treaty  of 
1866  sought  to  provide  each  of  them  40  acres 
of  this  land,  upon  which  taxation  was  un- 
known, and  thereby  left  the  impression  in 
their  minds  that  such  had  been  done,  to  the 
extent,  at  least,  that  the  freedmen  have 
ever  since  asserted  a  claim  thereto  under 
said  treaty.  Then  along  came  alloUneut  in 
severalty  of  these  lands,  at  which  time  the 
United  States,  believing  their  claim  to  have 
foundation  sufficient  to  be  adjudicated,  of- 
fered them  in  the  Curtis  Act  a  nontaxable 
patent  therefor  if  they  would  enroll  and 
prepare  for  allotment,  and  by  the  act  of 
July  1,  1902,  offered  them  a  forum  for  the 
adjudication  of  their  claims,  and  directed 
the  Attorney  General  of  the  United  States  to 
bring  suit  therein  against  the  Choctaws  and 
Chlckasaws  and  these  freedmen,  setting 
forth  the  controversy  between  these  contend- 
ing parties,  and  requiring  them  to  interplead 
and  settle  their  respective  rights  in  that 
suit  This  same  act  led  these  freedmen, 
still  with  a  putent  to  said  40  acres  of  non- 
taxable land  as  an  ultimate  Inducement,  to 
enroll  and  file  upou  their  lands  and  take 
them  as  their  permanent  allotment,  with 
the  understanding  with  the  United  Stutes 
that  they  litigate  their  adversaries,  and, 
foiling  in  the  litigation  to  establish  their 
claim  to  the  land,  the  United  States  would 
pay  their  adversary,  the  Chlckasaws,  there- 
for. They  did  so,  and,  the  litigation  result- 
ing disastrously  to  them,  a  Judgment  went 
against  the  United  States  in  favor  of  the 
Chlckasaws  for  the  value  of  the  freedmen's 
holdings.  Thereupon  patent  Issued  to  and 
was  accepted  by  the  freedmen,  as  stated, 
C(nitainlng  in  effect  the  tax  exempti<Hi  under 
constructlcm.  It  goes  without  saying  that 
these  freedmen  were  induced  to  embark  up- 
on this  enterprise  of  securing  these  patents 
and  Investing  their  means  therein,  that  the 
arrangement  contained  every  element  of  a 
contract  with  the  United  States.  The  result 
was  both  advantagecuB  to  tliemselves  and 
the  United  States,  and  that  the  detriment  to 
these  freedmen  In  earning  each  his  patent 
Is  a  aufflcient  consideration  tberetm.  Thomp- 
son V.  Holt(m,  6  McLean,  886,  Fed.  Cas.  No. 
13,958;  Coney  v.  Owen,  6  Watts  (Pa.)  435; 
12  Am.  ft  Eng.  Ena  885.  State  v.  County 
Court,  19  Ark.  360 ;  Brooks  v.  Jasper  Coun- 
ty, 20  Ind.  4ia 

But  it  is  urged  tbeae  freedmen  took  tlieir 
rights  to  tlie  land  solely  under  the  Supple- 
mental Agreement  of  July  1,  1902.  and  as 
that  act  provides,  in  section  13,  "13ie  allot- 
ment of  each  Choctaw  and  Chickasaw  f reed- 
man  shall  be  inalienable  during  the  lifetime 
of  the  allottee,  not  exceeding  twenty-one 
years  from  the  date  of  certiflcate  of  ailot- 
meut,"  and  contains  no  exemption  from  tax- 
ation, none  was  intended.  Not  so,  for  the 
reason  that  said  act  is  supplemental  to  the 
Atoka  Agreement  Both  acts  provide  the 
machinery  for  these  allotments  and  the  safe- 
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guards  with  which  they  are  to  be  surrounded 
when  made.  As  Cbe  former  piorldes  (section 
29}  that  "aU  lands  allotted  shall  be  nontax- 
able while  the  title  remains  In  the  original 
allottee,  but  not  to  en»ed  21  yeftxs  from 
date  of  patent,  •  *  *  and  which  shall  be 
Inalioiable  for  21  yean  from  the  date  of 
patent,"  this  tax  etemptl<m,  not  being  In- 
consistent wUh  the  latter  act,  most  stand* 
because  ot  that  provision  of  the  latter  act, 
which  reads: 

"Section  68.  Mo  act  o<  Congress  or  treaty 
provieioD,  nor  any  provision  of  the  Atoka 
Agreement,  inconsistent  with  this  agreement, 
shall  be  in  force  in  said  Choctaw  aud  Chicka- 
saw Nations," 

I  respectfully  submit  that  it  follows  that 
these  lands  are  not  taxable,  and  that  the 
^dgmeut  of  the  trial  court  should  be  re- 
versed. I  am  authorized  to  state  that 
KANE,  a  J:,  Joins  me  in  this  dissent. 


COLLINS  V.  STATE.   (No.  A-2132.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
5,  1914.) 

(ByUabui  hy  the  Court.) 
L  Cbzuin^  Law  (S  1156*)— Apfsal— Disou- 

TIONABT  BnlUNQ — ^NeW  TbUX. 

A  motion  for  a  new  trial,  based  on  the 
ground  of  uewly  discovered  evidence,  is  address- 
ed to  the  Bound  discretion  of  the  trial  court,  and 
the  ruling  of  such  court  will  not  be  disturbed 
by  this  court  unless  a  clear  abuse  of  discretion 
is  disclosed  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sg  3067-3071;  Dec. Dig.  { 11B8.«] 

2.  Cbiminal  Law  ({  741*)— Demubbbb  to  Bv- 
idence—ruliito. 

When  the  evidence  introduced  on  behalf  of 
the  state  makes  out  a  clear  case,  a  demurrer 
interposed  to  the  evidence  should  be  stricken 
as  frivolous. 

■  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jf  1188, 1221, 1706, 1718, 1716, 
1717,  1727,  1728;  Dec.  Dig.  {  741.*J  . 

8.  Cbuuhai.  Law  (|  1206*)  —  PumsHHsiTT— 

Statutes. 

Section  2667,  Bev.  Laws  1910,  fixing  the 
punisliment  for  larceny  of  cattle  at  a  minimum 
of  one  year  and  a  maximum  of  ten  years,  was 
amended  by  the  act  of  the  1911  Legislature 
(Laws  1910-1911,  c  89),  fixing  the  punishment 
at  a  minimum  of  two  years  and  a  maximum  of 
ten  years.  The  adoption  of  the  Code  did  not  re- 
vive the  punishment  in  said  section  2667. 

[Ed.  Note.— -For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  3271-^3277.  3279.  3280; 
Dec  Dig.  f  1206.*] 

4.  Cbiuinal  Law  (|  1172*)— Habuless  Eb- 

BOB— I  NSTBUCTIons. 

The  iostructions  of  the  court  limiting  the 
time  within  which  the  state  is  required  to  es- 
tablish the  commission  of  the  crime  charged  in 
the  case  at  bar  from  July  1.  1911,  to  November 
8,  1912,  held  not  prejudicial- to  tiie  rights  of 
the  plaintifiE  in  error. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  M  8128,  3164-3157.  S1B9-3163, 
3169;  Dec.  Dig.VU72.*] 

Appeal  from  District  Court,  Marshall 
County;  Jesse  H.  Hatchett,  Judge. 

Joel  Collins  was  convicted  of  larceny  of 
domestic  animals,  and  appeals.  Affirmed. 


REPORTER  (OkL 

F.  SL  Kenuamer,  of  IfodlU,  for  plaintiff  In 
error,  a  J.  Davaiport,  Aast  Atty.  Gen.,  tar 
the  Stete. 

ARMSTRONG,  P.  J.  The  plaintiff  in  e^ 
ror,  JocA  (Collins,  was  convicted  at  the  May, 
1913t  term  of  the  district  court  of  Mi^whan 
county  on  a  charge  of  larceny  of  domestic 
animals,  and  his  pnnlshmrat  fixed  at  Im- 
prisonment In  the  state  penitentiary  for  a 
period  of  two  years.  This  cause  was  dis- 
missed tymn  motion  of  tlie  Attorney  General 
some  months  ago,  but  later  reinstated  on 
application  and  proper  showing  of  plaintiff 
In  error,  and  now  comes  on  for  final  disposi- 
tion on  the  merits. 

There  are  only  four  aeaignmenta  of  error 
set  out  in  the  petition  In  error.  No  bri^ 
have  been  filed  on  behalf  of  plaintiff  In  er- 
ror nor  on  behalf  of  the  state,  and  no  tp- 
pearance  made  for  oral  ai^;ument  on  bdialf  ot 
plaintifT  in  rarer.  The  record  has  been  care- 
fully reviewed,  however,  and  no  snbstanOal 
error  Is  found. 

[1]  Hie  first  assignment  Is  based  w  the 
contention  that  the  court  erred  In  overrallng 
a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  An  examination 
of  the  record  ftUls  to  disclose  any  abuse  itf 
discretlffli  <m  the  part  of  the  trial  coart;  In 
fact  his  action  was  folly  warranted.  A  co- 
defoidant  who  was  tried  with  all  the  evi- 
dence before  the  court  and  Jury,  which  Is  set 
out  as  newly  discovered  evidence  !n  this  catte, 
was  not  aoqnltted  by  the  jury,  and  this  f&ct 
is  disclosed  by  the  showing  of  plaintiff  In  er 
ror  in  tiie  cause  at  bar.  If  all  tlie  evidence 
set  out  as  d^red  by  plaintiff  in  nror  bad 
been  admitted,  the  Jury  would  have  been  ful- 
ly warranted  In  finding  the  wdict  that  was 
returned  in  this  cause. 

[2]  The  second  assignment  Is  bssed  on  the 
contoition  that  the  court  erred  in  overmliiw 
a  demurrer  to  the  evidence.  Tills  assignment 
is  wholly  without  merit  Two  or  three  wit- 
nesses swore  that  they  saw  the  accused  take 
the  cattle  In  qoeetloQ  and  drive  than  away. 
The  owner  of  the  cattle  testified  that  he  did 
not  sell  them  to  him  nor  give  him  permLsslon 
to  drive  them  away.  The  demurrer  should 
have  been  stricken  as  frivolous. 

The  next  assignment  of  error  is  based  on 
the  contention  that  the  court  erred  in  glvhig 
the  following  InstmcttcHi: 

"The  crime  chaifwd  In  the  Indictment  Is  de- 
fined to  be  the  takiDS  of  cattle  acc<»DpUshed  by 
stealth  or  fraud  with  the  intent  to  deprive  the 
owner  thereof  and  to  appropriate  the  same  to 
the  use  and  benefit  of  the  taker.'  And  you  ar« 
therefore  instructed  that  if  you  believe  from 
the  e^^dence  in  this  case  beyond  a  reasonable 
doabt  that  this  defendant,  Joel  ColIinB,  within 
the  time  set  out  in  instruction  No.  1,  and  prior 
to  the  8th  day  of  November,  1912,  in  Marshall 
county,  OkL,  did,  by  fraud  or  stealth,  take  one 
cow  and  one  heifer  belonging  to  M.  O.  Cardea 
from  the  possession  of  the  said  M.  O.  Garden, 
and  with  the  intent  to  deprive  the  said  M.  0. 
Carden  thereof  and  to  appropriate  the  same  to 
the  use  and  benefit  of  ttUs  defendant,  tbta  it 
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would  be  jom  duty  to  conrlct  him  of  larceny 

of  cattle.  On  the  other  hand.  If  you  have  a 
reasonable  doubt  of  the  ezisteoce  at  the  time 
of  any  element  of  this  crime  as  set  forth  herein, 
then  it  would  be  your  du^  to  acquit  the  de- 
fendant. 

"Should  you  find  the  defendant  guilty,  it 
would  be  yoor  duty  to  fix  his  punUhment  at  a 
term  in  the  penitentiary  not  Ibm  than  two 
years  nor  more  than  ten  years." 

This  tnetractlon  was  preceded  by  tbe  fol- 
lowing Instrnctlim: 

"The  state  Is  not  required  to  prove,  tliat  the 
offense  was  committed  on  or  about  the  Ist  day 
of  October,  1911,  tbe  exact  date  alleged  in  the 
indictment;  proof  of  the  commission  of  the  of- 
fense at  any  time  after  July  1,  1911,  and  prior 
to  the  8tb  day  of  November,  1912.  the  date  of 
tbe  filing  of  the  Indictment  in  this  court,  is  suf- 
ficdeat  to  snstain  tbe  allegation  In  tiie  Indict- 
ment u  to  the  time  thereof." 

(S]  Section  2667,  Rev,  Laws,  fixes  the  pon- 
IsbmeDt  for  larceny  of  domestic  animals  at  a 
mlnlnum  of  one  year  and  a  maximum  of 
ten  years,  but  tbe  Session  Iaws  of  1911, 
which  superseded  this  provision  of  the  stat- 
ute, fixes  tbe  punishment  for  larceny  of  cat- 
tle at  a  minimum  of  two  years  and  a  maxl- 
mum  of  ten  years.  Tbe  act  of  tbe  1913  Legis- 
lature, approved  March  22,  1913  (Laws  1913, 
c.  75).  finally  adopting  the  revised  laws  of 
1910  as  tbe  Code  of  this  state,  was  not  in- 
tended to  and  did  not  repeal  any  of  tiie  provl- 
Bions  of  tbe  act  of  March  8, 1911  (Laws  IQKH 
11,  c  39) ,  providing  for  the  ad(^tion  of  this 
Code,  except  as  specifically  therein  set  out. 
TblB  latter  act  spedficaUy  {Hrovides  ttiat  no 
law  enacted  by  tbe  Legislature  snbseaurat 
to  the  adjournment  of  the  extraordteary  ses- 
sion commenced  In  Januaiy.  1910,  shall  be 
conatmed  as  r^;»ealed  by  the  adfvUon  tiie 
Code.  Section  2;  Act  of  March  8, 1911. 

t4]  A  careful  reading  ot  the  lutmctioDs 
of  the  oomt,  snpra,  dlsclosea  die  fact  that  he 
limited  the  time  within  which  tbe  plaintiff  In 
error  could  be  found  guilty  from  the  1st  day 
of  July,  1911,  untU  the  day  of  the  filing  of 
tbe  indictment,  which  was  the  8th  day  of 
NoTonber,  1812.  The  act  of  the  1011  Legia- 
latnie  fixing  tlie  punishment  for  larcaiy  of 
cattle  at  a  minimum  of  two  years  and  a 
maximum  of  ten  years,  approved  March  6th 
of  that  year,  became  ^tectlve  90  days  after 
tbe  adjonmment  of  the  Legislature.  This 
sesaion  ot  the  Legislature  adjourned  on  tbe 
nth  day  ctf  March,  1811,  which  would  have 
lAaced  tlw  statute  In  question  In  force  about 
tbe  9th  ot  Jun&  We  are  of  opinion  that  the 
Insteuctlons  of  tlie  coort  were  more  fiavorable 
to  the  acciued  than  be  was  entitled  to  re- 
ceive. He  could  have  been  convicted  for  the 
larooiy  of  the  cattle  In  question  upon  proof  of 
tbB  comndaalott  of  tiie  <tf ense  at  any  time 
wltibln  Uiree  years  prior  to  tbe  filing  of  the 
Indictmait.  The  propw  punishment  would 
necessarily  have  been  determined  by  tiie 
period  within  which  the  Jury  found  that  tbe 
offense  was  committed.  In  order  to  avoid 
complications,  It  appears  that  the  trial  court 


required  the  Jury  to  find  that  tbe  offense  waa 
committed  between  July  1,  191-1,  and  Novem- 
ber 8,  1912,  before  they  could  return  a  ver- 
dict of  guilty.  If  tbere  is  any  error  in  these 
instructitms,  It  Is  in  favor  of  Uie  plalntlfl  in 
error  and  not  against  blm. 

A  careful  examination  of  tbe  record  dis- 
closes no  prejudicial  error.  Tbe  Judgment 
of  the  trial  court  la  therdSore  In  all  things 
affirmed. 

DOYLE,  concurs.  PUHMAN,  J.,  ab- 
sent <Ha  account  sidcness. 


aTATBJ  v.  ETJLE.  (No.  A-2274.) 

(Criminal  Court  <rf  Appeala  of  Oklahoma.  Dec. 
19»  1914.) 

(Bytlabut  ^  the  Otmrt.} 

1.  GaiinnAL  Liw  (H  866,  869,  871,  872*)— 
EviDENCB— Othbk  OrraNSBS— Reb  QmerM. 
As  a  general  rale,  evidence  of  other  offenses, 
though  of  the  same  nature,  ia  not  admissible  for 
tbe  purpose  of  afaowing  that  the  defendant  is 
gaihy  of  tbe  particular  offense  charged.  To  tUa 
rule^  however,  tiiere  are  well-settled  exception*. 
Those  applicable  to  the  qnesti<m  presented  on  the 
ref»rd  In  this  case  are  as  follows: 

(a)  Evidence  of  otbo'  t^ensei  similar  to  ti»< 
chaiged  is  relevant  and  admissible,  when  it 
tends  to  prove  some  element  of  tbe  one  charged, 
as  when  It  shows  or  tends  to  show  guilty  knowl< 
edge  or  intent  in  the  commission  of  the  offense 
charged. 

(b)  Evidence  that  tends  directly  to  prove  the 
defendant's  guilt  is  not  rendered  Inaamissible 
because  it  proves  or  tends  to  prove  him  guilty 
of  another  and  distinct  offense. 

(c)  Evidence  of  a  different  offense  from  the 
one  charged  Is  admissible  when  both  offenses  are 
BO  closely  linked  or  connected  as  to  form  a  part 
of  the  res  gestae. 

(d)  Evidence  of  other  offenses  Is  competent  to 
prove  the  specific  offense  charged  when  it  tends 
to  establish  a  systematic  scheme  or  plan  embrac- 
ing the  commlBsion  of  two  or  more  offenses  so 
related  to  each  other  that  proof  of  one  tends  to 
establish  the  other,  or  to  connect  the  defendant 
with  tiM  commission  of  the  offense  charg^. 

Gl 


(e)  In  support  of  an  Information,  charging  the 
ing  of  a  false  claim  with  intent  to  defraud  the 
state,  and  that  by  such  false  pretense  tbe  defend- 
ant did  obtain  from  the  State  Auditor  a  warrant 
for  the  amount  of  the  claim,  evidence  Is  admisnl- 
ble  of  other  instances  when  he  did  the  seme 
thing  as  tending  to  allow  guilty  knowledge  or  in- 
tent, and  that  tbe  offense  charged  was  a  part 
of  a  plan  or  scheme  to  cbeat  and  defraud  the 
Btate. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  807,  822-824,  830-834 ;  Dec. 
Dig.  ii  363,  Sfo,  371,  372.*] 

2.  CsnniTAL  Law  ({  673*)  —  Onns  or  Bvx- 

DBNCB  —  STATnmHT  OV  PCBFOSI  —  In- 

BTBUCTIOIT. 

Where  evidence  la  offered  tending  to  prove 
that  the  defendant  has  committed  an  offense 
other  than  that  for  which  he  is  on  trial,  good 
practice  requires  that  the  prosecuting  attorney 
should  state  tbe  purpose  for  which  the  evidence 
is  offered,  and.  if  It  is  admissible  for  that  pur- 
pose, the  trial  court  should  instruct  the  jury  as 
to  the  purpose  for  which  they  may  consider  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1597, 1872^876;  Dec.  Dig. 

I  eTs.*] 
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S.  CBtsnNAt  T^w  (85  368.  412,  444*)— Wrr- 
NESSEs  (U  255,  257*)— Documentary  Evi- 
dence —  ADMISaiBILITT  —  RE8  GeST^  — 

Aduissions  against  Intekest. 

On  the  trial  of  ao  information  In  two 
counts,  the  first  charging  the  larceny  of  a  state 
warrant,  the  second  cnarging  the  filing  of  a  false 
claim  with  intent  to  defraud  the  state,  and  that 
by  such  false  pretense  the  defendant  did  obtain 
from  the  State  Auditor  said  warrant,  the  proof 
showed  that  defendant  secured  a  contract  to  do 
legislative  printing,  and  employed  the  W.  Print- 
ing Company  to  do  the  said  printinft,  that  said 
compaiiy  defivcred  to  defendaat  claims  against 
the  state  for  the  amount  of  printing  delivered, 
that  the  warrant  in  question  was  secured  by  the 
defendant  upon  one  of  these  claims,  one  item  of 
which  had  been  raised  from  282  House  Journal 
pages  at  $1.10  a  page  to  710  pages  at  $1.10  a 
page,  it  also  appeared  that  three  other  similar 
informatioQS  were  pending  against  defendant  at 
the  time  of  the  trial,  the  president  of  the  W.  P. 
Co.  testified  that  the  claims  against  the  state 
were  made  out  from  the  book  of  the  W.  P.  Co.; 
that  the  entries  therein  were  made  ia  the  usual 
course  of  buainesa  by  witness  and  by  the  secre- 
tary and  by  an  employ^ ;  that  he  knows  the  en- 
tries were  correct  when  made;  that  he  had  do 
present  independent  recollection  of  the  entries  in 
the  books  or  in  the  claims  delivered  to  the  de- 
fendant The  secretary  testified  that  when  the 
entries  were  made  they  were  correct;  that  the 
entries  relating  to  the  claim  upon  which  the 
warrant  in  question  was  obtained  were  made  by 
witness.  Another  witness  testified  that  some  of 
the  entries  were  made  by  him  as  an  employ^ 
of  the  W.  P.  Co.,  and  the  entries  so  made  were 
correct;  that  he  assisted  the  president  and  sec- 
retary of  the  company  to  count  the  pages  of 
printing  done,  and  knows  that  the  entnes  were 
correct  wheQ  made.  During  the  examination  of 
each  witness  the  book  with  the  entries  therein 
was  offered  In  evidence  by  the  state.  To  the 
use  of  the  book  in  evidence  the  defendant  ob- 
jected. The  court  sustained  the  objections  and 
excluded  the  evidence  offered.  The  president 
of  the  W,  P.  Co.  was  recalled  and  stated  that 
without  Uie  book  he  could  not  state  the  facts 
stated  therein.  He  was  then  asked  to  refer  to 
the  book  to  refresh  his  memory  and  state  the 
amount  of  legisJative  printing  done,  which,  on 
the  defendant's  objection  he  was  not  permitted 
by  the  court  to  do.  The  state  reserved  objec- 
tions to  the  rulings  of  the  court.  Held: 

(a)  That  said  book,  with  the  entnes  therein, 
was  admissible,  not  only  as  independent  evidence 
of  facts  forming  a  part  of  the  res  gestie,  but  al- 
so as  declarations  or  admissions  made  by  the  de- 
fendant against  liis  interest;  and  further  held 
that,  on  the  testimony  of  witnesses  tliat  the  en- 
tries therein  were  made  in  the  usual  course  of 
business,  and  known  by  them  to  have  been  cor- 
rect when  made,  said  book  with  the  entries 
therein  was  competent  and  admissible  as  evi- 
dence of  the  facts  therein  stated. 

(b)  Held,  further,  that,  whether  the  witness 
retained  a  present  independent  recollection  of 
the  facts  therein  stated  or  not,  the  witness  had 
the  right  to  refresh  his  memory  by  consulting  on 
the  witness  stand  the  entries  in  said  bcdJc,  and 
the  same  was  also  admissible  as  a  means  ot  ver- 
ification or  confirmation  of  what  the  witness 
stated  from  memory. 

(Ed.  Note.— For  other  caeee,  see  Criminal 
Law,  Cent  Dig.Jf  804,  894-817,  91»-935,  1028; 
Dec.  Dig.  88  363,  412,  444  :•  Witnesses,  Cent 
Die.  H  S74r^,  892 ;  Dec.  Dig.  H  255, 257.*] 

Appeal  from  District  Court,  Oklahoma 
Couuty;  John  J.  Carney,  Judge. 

J,  M.  Bute  was  acquitted  of  grand  larceny 
and  obtaining  a  warrant  under  false  pretens- 
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es,  and  the  Btate  appeals  on  questions  re- 
served.  Questions  answered  in  opinion. 

This  case  comes  to  this  court  under  the 
third  subdivision  of  section  6990,  Rev.  Laws, 
upon  exceptions  taken  by  the  prosecuting  at- 
torney to  certain  rulings  of  the  trial  court, 
excluding  evidence  offered  by  the  state. 

The  facts  of  the  case,  as  shown  by  the  rec- 
ord, are  as  follows:  On  the  5th  day  of  De- 
cember, 1913,  the  couuty  attorney  of  Okla* 
homa  county  filed  an  information  in  the  dis- 
trict court  of  said  county,  containing  two 
counts.  In  the  first  count  the  defendant  was 
charged  with  the  crime  of  grand  larceny  com- 
mitted in  taking  by  fraud  and  stealth  a  cer- 
tain state  warrant,  described  in  the  Informa- 
tion, payable  In  the  sum  of  $1,310.20.  In  the 
second  count  the  defendant  was  charged  with 
the  crime  of  obtaining  the  said  warrant  un- 
der false  pretenses.  On  January  15,  191^, 
the  case  proceeded  to  trial. 

It  appears  that  on  the  13th  day  of  January, 
1911,  the  Third  Legislature  of  the  state  of 
Oklahoma  was  In  session,  and,  by  resolutions 
of  the  House  and  Senate,  the  standing  com- 
mittees on  legislative  printing  were  instructed 
to  let  a  contract  for  the  legislative  printing 
of  the  1911  session  of  the  Legislature.  Bids 
were  received  for  the  printing,  among  which 
was  the  bid  of  the  defendant,  J.  M.  Rule.  It 
was  determined  by  the  committees  to  award 
tbe  contract  to  tbe  defendant,  and,  agree- 
ably to  the  laws  and  regulations  prevailing 
in  sucb  matters,  the  Board  of  Public  Affairs 
of  the  state  of  Oklahoma  was  directed  to 
enter  into  a  written  contract  with  the  de- 
fendant for  the  legislative  printing,  and  on 
said  13th  day  of  January,  1911,  a  contract 
was  entered  into  between  the  Board  of  Pub- 
lic Affairs  and  tbe  defendant;  tbe  contract 
being  prepared  in  two  parts,  or  separate  cod- 
tracts,  one  for  the  House  printing  and  one 
for  the  Senate  printing,  at  certain  prices 
therein  named.  The  defendant  employed  the 
Warden  Printing  Company,  of  Oklahoma  City, 
to  do  the  printing  at  prices  agreed  upon  bya 
verbal  contract  entered  Into  between  the  de- 
fendant and  die  Warden  Printing  Company, 
and  they  entered  upon  the  discharge  of  tbiii 
contract  and  performed  certain  services  tor 
the  defendant 

Payments  were  not  made  at  any  stated 
time,  but  from  time  to  time,  as  the  woric 
iwogressed,  the  company  rendered  Its  billii 
showing  the  amount  of  printing  delivered  ta 
the  L^filature  since  the  last  previous  state- 
ment For  tbe  purpose  of  having  its  blUs 
presented  in  regular  form,  the  Warden  Oom- 
pany  obtained  from  the  Board  of  Public  Af- 
fairs the  blanks  whitsb  are  prescribed  for  use 
in  presenting  bills  for  materials  and  suptdies 
to  the  state.  In  each  instance^  when  s  Mil 
was  made  out,  it  was  made  by  tbe  Wardea 
Printing  Company  on  these  blank  Tondter^ 
and  was  made  in  triplicate^  Each  Toccher 
showed  the  number  of  pages  of  eadi  separate 
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class  of  printing,  tbe  contract  price  per  page, 
and  the  aggregate  amount  of  the  items  in 
each  hill;  the  Warden  Company  retaining 
one  of  the  copies  tor  its  use  in  Its  settlement 
with  defendant  under  his  contract  with  the 
company,  and  delivering  to  the  defendant  the 
remaining  two  copies  of  the  vouchers,  which, 
after  toeing  properly  certified  and  sworn  to  by 
him  according  to  the  regulations  of  the  State 
Auditor's  otiice  and  of  the  office  of  the  Board 
of  Public  Afi:airs,  were  to  be  filed  by  him,  one 
copy  with  the  Board  of  Public  AfTairs,  and 
the  other  copy  with  the  State  Auditor.  The 
warrant  in  question  was  Issued  upon  one  of 
the  vouchers  so  filed,  and,  upon  comparison 
of  the  vouchers  filed  with  the  Board  of  Pub- 
lic Affairs  and  the  State  Auditor  with  the 
copy  retained  by  the  Warden  Company,  it 
was  ascertained  that,  after  delivery  of  the 
two  triplicates  to  the  defendant,  the  items 
purporting  to  show  the  number  of  pages  of 
House  Journals  printed  as  made  by  the  War- 
den Company  and  delivered  to  the  defendant 
bad  been  raised  from  2S2  pages  at  $1.10  page 
to  710  at  $1.10  page;  that  the  aggregate 
amount  for  printing  the  eald  House  Journals 
was  raised  from  $310.20  to  $781,  and  that  the 
gross  amount  had  been  raised  from  $839.40 
to  $1,310.20,  and  that  the  defendant  pre- 
sented said  voucher  so  raised  and  filed  one 
copy  thereof  with  the  State  Board  of  Public 
Affairs  and  a  duplicate  copy  with  the  State 
Auditor;  that  the  claim  was  allowed  for  the 
amount  shown  on  the  face  of  the  voucher, 
$1,310.20;  and  that  the  defendant  in  that 
way  received  Ills  warrant  for  that  amount. 
A  copy  of  the  voucher  upon  which  the  war- 
rant in  question  Issued  is  set  oat  in  the  in- 
formation In  words  and  figures  as  follows: 


the  county  attorney  on  each  of  the  last-nam- 
ed three  transactions  similar  to  the  Informa- 
tion filed  In  this  case.  These  cases  were 
numbered  on  the  calendar  of  the  district 
court,  respectively,  3612,  3617,  and  3618,  antf 
were  pending  when  the  defendant  went  to 
trial  in  case  numbered  3619 — the  case  upon 
which  this  appeal  is  based.  After  the  Jury 
had  been  duly  impaneled  and  sworn,  counsel 
for  the  state  suggested  to  the  court  the  set- 
tlement of  the  legal  question  which  it  was 
claimed  was  Involved  in  the  case,  and  the 
determination  of  which,  by  the  court,  would 
materially  Influence  and  affect  the  opening 
statement  of  the  prosecuting  attorney  to  the 
jury,  and,  for  the  purpose  of  determining  thfe 
question,  It  was  deemed  advisable  by  the 
court,  as  well  as  the  parties,  that  the  Jury 
be  excused  until  the  question  could  be  pre- 
sented. It  was  then  stated  by  the  prosecut- 
ing attorney  that  the  question  for  the  con- 
sideration of  the  court  was  this: 

"That  the  prosecutor  claimed  the  right,  and  bo 
proposed  to  state  to  the  jury,  that,  as  bearing 
upon  the  intent  of  the  defendant  at  the  time 
when  be  cominitted  the  acts  charged  in  the  in- 
formation, the  prosecutor  would  iatroduce  evi- 
dence showing  other  transactions  on  the  part  of 
the  defeodaot  between  the  same  parties  and 
arising  out  of  the  same  transaction,  and  pro- 
posed to  state  to  the  jury  that  these  other  acta 
were  to  be  offered  for  the  sole  purpose  of  show- 
ing the  criminal  intent  on  the  part  of  the  de- 
fendant at  the  time  when  be  committed  the  acta 
charged  in  the  informatioa  in  this  case." 

The  court  held  that,  in  making  the  opening 
statement  and  iu  the  introduction  of  evidence, 
that  no  statement  should  be  made  concern- 
tug  other  purported  misappropriations  of  the 
state's  funds,  and  evidence  of  the  same  would 
not  be  admitted.   This  ruling  of  the  court 


Order  No.  Contract  128,  Claim  No.  10806.  Original.  March  7th,  1911. 
The  Rtate  of  OkhLhoma  in  Account  with  J.  M.  Rule,  Address  Oklahoma  City,  OUa. 
For  sappUes  as  follows:    Department  Legislative  House,  Fund  Leg.  Contg. 


Quantity  Article 

B88    pages  House  Printiiis  Bills 

710    Pages  House  Journals  and  Calendars 

Total  Amount  claimed. 
Checked  and  Found  Correct  for  ¥1,310.20 


Beceived  and 


Date  Approved  by|Becdj  Remark 

Received        R.  I).  EBkins 
O.K.   O.  A.  GroBsett. 
S.  F.  Whitman,  Ciiairman. 
W.  A.  Durant, 
$1310.20  Speaker  of  House. 

Giles  W.  Farris,  State  Printer, 


Price 

Amount 

.90 

529.20 

1.10 

781.00 

The  undersisned,  upon  oath,  do  depose  and  say  thitt  the  above  account  is  just,  true  and  cor- 
rect and  according  to  law,  and  to  tlie  provifiions  of  the  contract  under  which  the  items  men- 
tioned therein  were  famished ;  that  the  materials  and  supplies  were  furnished  as  therein  charged 
and  that  the  amount  claimed  after  allowing  ail  just  credits,  Is  wholly  unpaid,  and  that  I  have 
full  knowledge  of  the  facts  herein  set  forth  and  that  I  am  duly  authorized  to  make  this  affidavit. 

J.  M.  Rule,  Claimant. 
Suhscrihed  and  sworn  to  before  me  this  the  8th  day  of  March,  1911. 

Libby  Goldman,  Notary  Public. 

My  commission  eTpiree  January  18.  1914. 

Check  and  approved  for   by  W.  N.  B.,  Jr. 

Check  nnd  approved  for  $1,310.20  by   . 

Audited  and  approved  for  $1,310.20  this  tite  10th  day  of  March,  1911. 

State  Board  of  PuMic  Affairs. 

K.  B.  Howard.  Chairman, 
Eugene  E.  MorriB. 


The  defendant  presented  to  the  State  Au- 
ditor raised  vourhers  a;id  drew  three  other 
warrants  for  printing  done  by  the  Warden 
Printing  Company  under  the  same  ctwitract 
and  surrounded  in  all  respects  by  the  same 
clicumstaoces.   IiiformatioDS  weie  filed  by 


was  excepted  to  and  constitutes  what  is  al- 
Iege<l  by  the  plaintiff  in  error  to  be  a  mate- 
rial error  in  the  trial. 

When  the  prosecuting  attorney  had  made 
his  opening  statement,  counsel  for  the  di'tcnd- 
ant  elected  to  then  make  tbe  statement  ot 


Digitized  by 


Google 


810 


144  PACIFIC  BBPOBTER 


<OkL 


the  defense  and  what  the  CTldence  would 
show,  the  material  part  of  which  la  as  fol- 
lows: 

"Now,  we  propose  to  show  that  Mr.  Bale's 
statements  of  this  account  were  correct;  that 
the  propert;  waa  actualiy  delivered  there— not 
alone  by  our  own  teBtimuny  but  bj  the  testi- 
mony of  the  state's  witueasea  themselves.  Now, 
why— there  is  the  bill— I  mean  the  chum,  prs- 
Dsred  and  delivered  to  the  officers  of  the  House. 
Now,  this  is  a  part  of  the  state's  case,  gentle- 
men—received by  B.  D.  Elkins— that  proof  will 
develop  that  be  was  Auditor  of  the  House— not 
Auditor.  1  mean  the  property  man  of  the  House. 
We  will  prove  by  R.  D.  Ij^lkins  or  his  first  aa- 
aistant- their  testimony- the  assistant  by  which 
that  audit  was  made— that  this  property  was 
delivered,  counted  page  by  page  and  copy  by 
oapr,  and  that  this  notation  here,  'Beceired  by 
B.  D.  Elkins,'  is  the  result  of  a  careful  audit 
made  by  Mr.  Elkins  and  hia  particular  depart- 
ment It  will  develop  that  G.  A.  Crosscut  was 
the  chief  clerk  of  the  House,  and  on  this  bill 
(the  basis  of  the  prosecution)  vrill  be  foui^  the 
O.  K.  of  G.  A.  Crosscut  I  would  like  to  have 
the  actual  claim.  Judge  Thompson,  in  this  case. 
(Judge  Thompson  handa  to  Mr.  Ready.)  Mr. 
Ready  (continuing) :  Here  is  the  original  bill  or 
claim  upon  which  this  prosecution  is  based,  'Re- 
ceived by  B.  D.  Klkins.'  Now  it  will  develop 
that  O.  A.  Crosscut  was  chief  clerk  of  the 
House.  Tou  see  G.  A.  Crosscut's  signature  and 
Us  O.  K.  on  that  claim.  6.  A.  Crosscut,  if  nec- 
essary, will  testify  before  yon  as  to  what  was 
done— vhat  investigation  he  made.  Now,  G.  A. 
Crosscut  will  ajfpear  here,  and  it  will  appear 
from  his  testimony  that  he  made  a  thorough 
inTestigation  of  tbia  printing;  that  be  was  sat- 
isfied that  this  bill  was  proper  in  ita  presenta- 
tion, for  the  amount  of  printing  delivered  for 
the  price  charged.  It  will  develop  daring  the 
trial  of  this  case  that  Mr.  S.  F.  Whitley  at  that 
time  was  a  member  of  the  House  of  Representa- 
tives; that  be  had  the  position  of  chairman  of 
the  committee  of  public  printing ;  that  he  made 
certain  investigationB  and  O.  KM  this  bill:  'S. 
F.  Whitley,  Chairman  Committee  of  Public 
Printing.'  We  will  prove  that  S.  F.  Whitman 
signed  that  It  will  develop  further— a  matter 
that  you  already  are  aware  of— that  Mr.  W.  A. 
Durant  was  the  apeaker  of  the  Third  Legisla- 
ture. It  will  develop  in  the  proof  that  tbia  is 
his  signature:  'W.  A.  Durant,  Speaker  of  the 
House.'  You  see  on  this  particular  bill,  gentle- 
men, checked  and  found  correct,  for  $1,310.20: 
'Giles  W.  Fsrris.  State  Printer.'  It  will  de- 
velop in  the  proof  that  Mr.  Henry  McGlll,  who 
was  st  that  time  assistant  state  printer,  signed 
that  name.  It  will  develop'  in  his  testimony 
tbat  be  personally  checked  each  page  and  copy 
of  this  printing.  It  may  develop  that  he  check- 
ed this  together  with  Mr.  W.  M.  Browiu  Jr., 
the  chief  clerk  of  the  State  Board  of  Affairs; 
that  Mr.  Brown  will  testify  be  made  this  in- 
vestigation, checking  accurately  each  page  of 
printing  done,  as  shown  by  this  bill,  xou  see 
on  this  bill  checked  and  approved  for  fl,310.20, 
W.  M.  B.j  Jr.  It  will  develop  in  proof  that 
Mr.  W.  M.  B.,  Jr.,  is  Mr.  W.  M.  Brown,  Jr., 
of  the  State  Board  of  Affairs.  .  On  this  same 
bill  you  will  find  E.  B.  Howard  and  Eugene 
Morris;  those  are  the  signatures  of  those  two 
gentlemen  who  were  at  that  time,  and  I  think 
are  at  this  time,  members  of  the  State  Board 
of  Affairs.  This  contract  was  originally  en- 
tered into  between  Mr.  Rule  and  this  State 
Board  of  Affairs.  It  will  develop  that  Mr.  Rule, 
after,  the  approval  of  this  claim  called  at  the 
State  Auditor's  odlce  and  inquired  If  there  were 
any  warrants  there  for  him ;  that  there  were 
warrants  there ;  that  they  were  delivered  to  him 
and  upon  the  warrant  calendar  in  the  presence 
of  the  State  Auditor  or  his  assistant,  J.  M. 
Buls  signed  for  those  warranto.  Mow,  gentle- 
men of  the  Jury,  I  mean  at  this  time  only  to 
five  you  a  general  idea  to  what  the  defendant 
expects  to  prove  in  this  case — we  are  here  ctiarg- 
•d  with  two  offisnsssb  grand  larceny  «C  those 


two  warrants,  that  tht  pnxrf  will  develop  tbat 
we  signed  for  and  receipted  for  and  the  obtain- 
ing of  this  property— ^f  these  pardcnlar  war- 
ranto onder  the  alleged  false  pretenses  tbat  we 
did  not  deliver  this  propoty  to  the  stote  Legis- 
lature, althougfa  O.  ET-'d  by  every  officer  in 
charge  of  the  department  to  which  this  was  de- 
livered and  by  every  department  of  the  suts 
which  this  claim  afncts.*' 

It  farther  appears  liiat  In  the  progress  of 
the  trial  it  was  shown  by  tlie  offices,  man- 
agers, and  employes  of  the  Warden  Printing 
Company  tbat  that  company  kept,  in  the  reg- 
ular coarse  of  its  buslnesB,  a  set  of  books, 
showing  Its  transactions,  and  that  in  said 
book  there  was  a  record  of  all  matters  per- 
taining to  the  printing  done  under  the  con- 
tract alladed  to  In  this  case;  that  said  rec- 
ords diowed  the  date  of  printing,  the  actual 
amount  of  printing,  and  all  necessary  In- 
formation. The  books  were  offered  in  evi- 
dence for  the  purpose  of  proving  the  facts 
contained  in  them,  and,  on  objection  made 
by  the  defendant,  they  were  excluded,  and 
the  question  was  reserved  by  the  state  for 
the  consideration  of  this  court 

When  the  state  rested  ito  case,  the  defend- 
ant moved  the  court  to  advise  the  jury  to 
return  a  verdict  of  not  guilty.  Thereupon  the 
court,  without  requiring  the  state  to  elect 
upon  which  count  It  would  stand,  instructed 
the  Jury  as  follovra: 

"Gentlemen  of  the  jury,  yon  now  are  advised 
by  the  court  that  under  the  present  stote  of  the 
case  It  is  the  opinion  snd  advice  of  this  court 
that  you  should  return  a  verdict  of  not  guilty 
against  this  defendant.  I  will  state  to  you  tbat 
this  advice  of  the  court  you  ere  not  absolutely 
compelled  to  follow,  bat  you  are  advised  that 
yon  shall  go  to  your  jury  room,  select  one  of 
your  numtter  as  foreman,  and  there  you  may,  if 
you  so  desire,  find  the  defendant  not  guilty,  or 
guilty,  or  diaagiee,  as  you  gentlemen  thmk  prop- 
er according  to  your  individual  opinion.  But 
you  are  advised  by  the  court  tbat  it  is  the  opin- 
ion and  judgment  of  this  court  that  the  defend- 
ant is  not  guilty  and  tliat  you  should  return  a 
verdict  accordingly." 

The  jury  returned  their  verdict  finding  the 
defendant  J.  M.  Rule  not  guilty.  The  court 
rendered  Judgment  discharging  the  defendant 

An  appeal  was  perfected  upon  the  questions 
reserved  by  the  state  by  filing  In  this  court 
on  the  2eth  day  of  May,  1914,  a  petition  in 
error  with  case-made. 

D.  K.  Pope,  Co.  Atty.,  of  Oklahoma  01^, 
and  B.  T.  Thompson,  Asst  Ca  Atty.,  of 
Britton,  for  the  State.  Taught  ft  Ready. 
Stuart,  Cruce  ft  Cruce,  and  He.\daun  ft  Has- 
kell, all  of  Oklahoma  City*  tot  d^lsndadt  in 
error. 

DOTLB,  3.  (after  stating  the  fticts  as 
above).  Counsel  for  plaintiff  In  error  In 
their  brief  state: 

"The  questions  which  the  stete  desires  to  pre- 
sent to  the  court  for  Ito  consideration  in  this 
case  are  as  follows: 

"First.  For  the  purpose  of  showing  ciiminal 
intent,  can  other  transactions,  similar  in  char- 
acter, and  arising  between  the  same  parties  and 
out  of  the  same  transactions,  be  introduced  in 
evidence  in  the  trial  of  a  ciiminal  cause? 

"Second.  Are  books,  kept  by  a  person,  firm, 
or  corporatiMi  in  the  usual  aourse  hnsiaess, 
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after  being  properly  verified,  receivable  In  erl- 
dmce  aa  proof  of  the  facts  tberdn  •Uted,  In 
tbe  trial  of  a  criminal  cause? 

"Third.  In  the  trial  of  a  criminal  cause,  does 
the  law  forbid  the  use  of  a  book  after  proper 
autlientication,  by  a  wttness,  for  the  pnrpose  of 
refirediiuK  his  memory?' 

We  will  consider  and  answer  the  questions 
presented  In  tlie  order  In  which  they  are  set 
forth. 

[1,1]  As  a  gaieral  role,  evidence  of  other 
offenses,  though  of  the  same  nature,  is  not 
admisdble  for  the  purpose  of  showing  that 
the  defendant  ia  guilty  of  the  particular 
offense  charged.  The  reason  for  the  rule  is 
that  no  person  shall  be  convicted  of  an  of- 
fense by  proving  that  he  is  guilty  of  another. 
To  this  rule,  however,  there  are  ezceptlona, 
which  are  well  stated  in  Cyc.  They  are  In 
part  as  follows: 

"The  general  rule  does  not  apply  where  the 
erldence  of  another  crime  teuds  directly  to 
prove  defendant's  guilt  of  the  crime  charged. 
]i>rldence  which  is  relevaQt  to  defendant's  guilt 
is  not  rendered  inadmissible  l>ecau8e  it  proves  or 
tends  to  prove  Um  guilty  of  another  and  distinct 
Clime.  It  often  bajveua  that  two  distinct  of- 
fenses are  so  inseparably  oonnected  that  the 
proof  of  one  necessarily  involves  proving  the 
other,  and  in  such  a  case,  on  a  prosecution  for 
one,  evidence  proving  it  cannot  be  excluded  be- 
cause it  also  proves  the  other.  Bvidence  of 
another  and  distinct  crime  ia  admissible  if  it 
was  committed  as  part  of  the  same  transaction 
and  forms  part  of  the  res  antK." 

"Where  the  nature  of  the  crime  is  such  that 
guilty  knowledge  must  be  proved,  evidence  ia 
admissible  to  prove  that  at  another  time  and 
place  not  too  remote  the  accused  committed  or 
attempt^  to  commit  a  crime  similar  to  that 
charged." 

"Kvidence  of  other  crimes  similar  to  that 
charged  is  relevant  and  admissible  when  It  shows 
or  tends  to  show  a  particular  criminal  intent 
which  is  necessary  to  constitute  the  crime  charg- 
ed. Any  fact  which  proves  or  tends  to  prove 
the  particular  intent  is  competent,  and  cannot  > 
be  excluded  because  it  incidentally  proves  an  in- 
dependent crime.  Where  the  question  is  wheth- 
er a  certain  act  was  hitentional  or  accidental, 
evidence  to  show  that  the  accused  intentionally 
committed  similar  acts  before  is  relevant  to 
show  the  intent" 

"Where  the  crime  charged  is  part  of  a  plan  or 
system  of  criminal  action,  evidence  of  other 
crimes  near  to  it  in  time  and  of  similar  char- 
acter is  relevant  and  admissibie  to  show  the 
knowledge  and  intent  of  the  accused,  and  that 
the  act  charged  was  not  the  result  of  accident 
or  inadvertence.  This  rule  Is  often  applied 
where  the  crime  chained  is  one  at  a  series  of 
swindles  or  other  crimes  involving  a  fraudulent 
intent  for  the  purpose  of  showing  this  intent." 
12  Cyc.  pp.  406  to  411,  Inclusive. 

Says  Prof.  Wtgmore: 

"To  prove  intent,  as  a  generic  notion  of  crim- 
inal volition  or  willfulness,  including  the  vari- 
ous noniDDOcent  mental  states,  accompanying 
difFerent  criminal  acts,  there  is  employed  an  eu< 
tirely  different  process  of  thought  The  argu- 
ment here  is  purely  from  the  point  of  view  of 
the  doctrine  of  chances— the  instinctive  recog- 
nition of  that  logical  process  which  eliminates 
the  element  of  innocent  intent  by  multiplying 
instances  of  the  ssme  result  until  it  is  perceived 
that  this  element  cannot  explain  tbem  all. 
Without  formulating  any  accurate  test,  and 
without  attempting  oy  numerous  instances  to 
secure  absolute  certainty  of  Inference,  the  mind 
applies  this  rough  and  instinctive  procen  of 
reasoning^  namely,  that  an  unusual  and  abnor- 
mal-element might  perhaps  be  present  in  one  in- 
stuKW,  bat,  the  oftensr  simiUur  instances  ocenr 


wifh  similar  results,  the  less  likely  is  the  ah* 
normal  elemmt  likely  to  be  the  true  explanation 
of  them.  *  *  *  In  short  similar  results  do 
not  usually  occur  through  abnormal  causes ;  and 
the  recurrence  of  a  similar  result  ^ere  in  the 
shape  of  an  unlawful  act)  tends  (increasingly 
witD  each  instance)  to  n^ative  accident  or  in- 
advertence or  self -defense  or  good  faith  or  other 
innocent  mental  state,  and  tends  to  establish 
(provisionally,  at  least,  tiiough  not  certainly) 
the  presence  of  the  normal  (i.  e.,  criminal)  In- 
tent accompanying  such  an  act:  and  the  force 
of  each  additionsJ  instance  will  vary  in  each 
kind  of  offense  according  to  the  probability 
that  the  act  could  be  repeated,  within  a  lim- 
ited time  and  under  given  circumstances,  with 
an  Innocent  Intent  *  *  *  It  will  be  seen 
that  the  peculiar  feature  of  this  process  of 
proof  Is  that  the  act  itself  Is  assumed  to 
be  done,  either  because  (as  usually)  it  is  con- 
ceded or  because  the  Jury  are  instructed  not 
to  consider  the  evidence  from  this  point  of 
view  until  they  find  the  act  to  faave  been 
done  and  are  proceeding  to  determine  the  in- 
tent This  explains  what  is  a  marked  feature 
in  the  ruling  of  the  courts,  namely,  a  dii^- 
clination  to  insist  on  any  feature  of  common 
purpose  or  general  scheme  as  a  necessary  re- 
quirement for  the  other  acts  evidentially  used. 
It  is  not  here  necessary  to  look  for  a  general 
scheme  or  to  discover  a  united  system  in  all  the 
acts;  the  attempt  is  merely  to  discover  the 
intent  accompanying  the  act  in  question:  and 
the  prior  doing  of  other  similar  acts,  whether 
clearly  a  part  of  a  scheme  or  not,  is  useful  as 
reducing  tne  possibility  that  the  act  in  question 
was  done  with  innocent  intott"  Yoltune  1,  I 
802,  Wigmore  on  Evidence. 

We  are  of  opinion  that  evidence  of  other 
similar  transactions  under  the  same  contract, 
whether  before  or  afterwards,  was  relevant 
to  the  Issue,  and  Was  not  made  inadmissible 
by  reason  of  the  fact  that  it  would  tend  to 
prove  the  defendant  guilty  of  another  offense 
than  that  charged  In  the  information.  It 
was  clearly  admissible  for  the  pnrpose  of 
proving  guilty  knowledge,  or  the  Intent  with 
which  the  act  charged  was  committed.  They 
were  acts  of  the  defendant  In  a  continuous 
series  of  transactions  with  the  same  party 
under  the  same  contract,  and  were  pre- 
cisely of  the  same  character  as  the  act  for 
which  he  was  being  tried,  and  they  were  so 
connected  that  they  formed  a  part  of  the  res 
gestce,  and  were  a  part  of  the  entire  trans- 
action under  the  defendant's  contract  to  do 
the  legislative  printing  for  the  House  of  Rep- 
resentative. It  may  be  regarded  as  settled 
that,  where  the  offense  charged  is  so  con- 
nected with  the  other  offenses  sought  to  be 
proved  as  to  form  a  part  of  an  entire  trans- 
action, evidence  of  the  latter  may  be  given 
to  show  the  character  of  the  former.  We 
think  the  evidence  offered  was  clearly  ad- 
missible under  the  first  three  of  the  excep- 
tions stated  above.  It  seems  to  us  that  the 
evidence  offered  was  also  admissible  under 
the  fourth  exception  stated  above,  for  the 
purpose  of  proving  a  pre-existing  design,  or 
systematic  scheme  or  plan,  on  the  part  of  the 
defendant  to  cheat  and  defraud  the  state, 
which  included  the  doing  of  the  particular 
act  charged. 

In  the  case  of  Koontz  t.  State.  10  Okl.  Cr. 
658,  139  Pac.  842,  this  court  aald: 

"Generally  speaking,  evidence  of  other  crimes 
Is  oonpetsnt  to  prove  the  spedflc  erinw  diarged 
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vrbfn  it  tends  to  establlih  a  common  -scheme  or 
plan,  embracing  the  commiwloD  of  two  or  more 
crimes  m  related  to  each  other  that  proof  ot 
one  tends  to  establish  the  other,  or  to  connect 
the  defendant  with  the  commission  of  the  crime 
charged." 

[3]  The  question  of  controlling  importance 
which  Is  raised  upon  this  appeal  is  the  admis- 
sibility of  the  books  of  the  Warden  Printing 
Company,  as  offered  in  evidence  by  the  state, 
and  upon  the  defendant's  objections  excluded 
by  the  trial  court.  The  contract  of  the  de- 
fendant required  that  on  each  legislative  day 
be  should  furnish  200  copies  each  of  the 
House  Journal  and  Calendar  and  200  copies 
of  all  bills  ordered  printed. 

8.  B.  Warden  testified  that  he  was  presi- 
dent of  the  Warden  Printing  Company;  that 
the  defendant  employed  the  Warden  Print- 
ing Company  to  do  the  legislative  printing, 
required  under  his  contract  with  the  state, 
and  the  Warden  Company  did  the  same;  that 
the  bills  or  vouchers  for  said  printing  were 
made  oat  in  triplicate  and  delivered  to  the 
defendant,  except  that  one  copy  was  retained 
for  settlement  with  the  defendant;  that 
those  bills  were  made  out  from  the  tKtoks  of 
the  Warden  Company;  that  the  entries  in 
the  books  were  made  by  witness  and  by  Mrs. 
Warden,  who  was  secretary  and  treasurer  of 
the  Warden  Company,  and  by  an  employe, 
D.  V.  Carruth;  that  the  entries  were  made  in 
the  regular  course  of  business;  that,  when 
the  entries  were  made  in  this  book  of  original 
entties,  he  counted  the  pages  and  checked 
them  up  and  made  a  correct  entry;  that  the 
claims  or  vouchers  furnished  the  deCendant 
for  legislative  printing  were  correctly  made 
oat  in  accordance  with  the  number  ot  pages 
printed,  as  shown  by  the  entries  In  this  book ; 
that  be  had  no  independent  recollection  of 
the  number  of  House  Bills,  Journals,  and 
Calendars,  or  the  number  of  pages  contained 
in  each,  as  set  forth  is  the  claims  so  fur- 
nished; that  tile  defendant  settled  with  the 
Warden  Company  on  the  basis  of  Uie  claims  so 
made  out  and  delivered  to  Mni  by  thecompany. 

The  state  then  offered  In  evidence  the  book 
which,  for  the  purpose  of  identification,  was 
marked  "Exhibit  H."  Hbe  defendant's  ob- 
jection to  the  admission  of  the  book  in  evi> 
deuce  was  sustained.  Thereupon  the  state 
offered  in  evidence  tluit  part  of  the  book 
containing  the  entries  as  made  by  witness. 
The  defendant's  objection  was  sustained. 

Mrs.  S.  B.  Warden  testified  that,  as  secre- 
tary and  treasurer  of  the  company,  she  had 
general  supervision  of  the  bookkeepiug  dur- 
ing the  session  of  the  Third  Legislature;  that 
the  book  marked  "Exhibit  H"  was  a  book  of 
original  entries;  that  the  entries  indicating 
the  number  of  pages  In  the  <^im  In  question 
were  made  by  witness;  that  when  she  made 
the  euti-ies  she  counted  the  pages  and  made 
a  correct  entry  of  the  number  of  pages;  that 
Mr.  Warden  and  Mr.  Carruth  assisted  her; 
tliat,  before  the  claims  were  delivered  to  the 
defendant,  she  counted  the  pages,  listed  them, 
checked  them  back  again,  and  compared  them 
with  the  entjles,  and  found  them  cor racti  that 


she  verified  each  claim  "to  be  sure  that  they 
were  Just  as  we  had  gone  over  tliem,"  and 
then  added  the  total  on  the  adding  macliine; 
that  independent  of  the  entries,  or  without 
the  use  of  the  book,  witness  would  not  be 
able  to  tell  the  number  ot  pages  charged  in 
any  one  of  the  claims. 

D.  V.  Carruth  testified  tbat  part  ot  the 
entries  in  the  book  Exhibit  H  were  made  by 
him  as  an  employ^  of  the  Warden  Company; 
that  he  would  always  take  two  copies  of  each 
bill  or  calendar  or  journal  and  idace  them  in 
the  tracer,  which  was  an  ^velope  containing 
the  number  of  the  Order,  and  which  was  filed 
to  go  to  His.  Wardffli  when  she  made  out  the 
claims;  that,  when  he  made  the  entries  in 
the  book,  he  counted  the  number  of  pages  of 
each  bill,  calendar,  and  Jonmal,  and  the  en- 
tries so  made  by  him  were  absolutely  correct. 

The  state  otfered  is  evidence  that  part  of 
the  book  containing  the  entries  upon  which 
the  claim  In  question  was  made  out.  The 
court  sustained  the  defendant's  objection 
thereto.  The  state  again  offered  In  evidence 
the  book  Eidiibit  H.  The  court  sustained  the 
defendant's  objection  and  excluded  the  same. 
The  court  below  seems  to  have  exiiluded  'tiie 
evidence  offered  on  the  ground  tliat  It  was 
hearsay,  and  that  its  admission  would  vio- 
late the  defendant's  consUtutlonal  right  to 
be  confronted  with  the  witnesses  against  him. 

The  learned  counsel  tor  the  defendant  in 
their  brief  contend: 

"Even  though  identified  as  the  books  of  the 
Warden  Printing  Company,  and  as  having  been 
kept  in  the  regular  course  of  business,  they  were 
not  admissible  as  original  evidence  in  this  pro- 
ceeding, for  the  reason  that  they  were  books  kept 
by  a  third  party,  and  over  which  the  defendant 
had  no  control  or  supervision,  and  for  the  fur- 
ther reason  that  their  introduction  would  have 
deprived  the  defendant  of  his  constitutional  right 
to  be  confronted  with  the  witnesses  against  him." 

We  think  that  these  contentlcais  are  ob- 
viously untenable.  Hie  competency  of  the 
book  ESxbiblt  H  la  clearly  established  by  the 
testimony,  and  It  should  have  been  admitted 
on  the  same  ground  that  any  r^evant  and 
material  documentary  evidence,  proved  to  be 
competent,  is  admitted. 

It  appears  that  the  defoidant  confided  the 
entire  business  of  doing  the  legislative  print- 
ing under  his  contract  with  the  state  to  the 
Warden  Printing  Company.  Th^  book  con- 
tained a  detailed  statement  ot  the  Items 
showing  the  printing  done  under  the  defend- 
ant's contract  with  the  state,  the  entries  in 
which  were  festllied  to  be  correct  by  the  per- 
sons who  made  them.  These  entries  show 
the  number  ot  each  order,  the  date  ot  the 
legislative  day  for  which  House  Calendars 
and  Journals  were  printed,  and  the  number 
ot  pagra  of  eadi  calendar  and  Journal ;  also 
the  number  ot  House  Bills  printed,  the  num- 
ber ot  pages  ot  each  House  Bill,  the  (^cial 
number  ot  the  bill,  and  the  date  of  delivery 
of  each  order.  It  also  appears  that  the  de- 
fendant settled  with  the  Warden  Printing 
Company  according  to  the  entries  In  this 
book.  This  In  Itself  is  sufficient  to  show  the 
delivery  of  the  printing  so  done  to  the  state. 
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If  he  had  secured  the  warrant  In  questlmi 
from  the  State  Auditor  upon  a  raised  daim 
or  Toucher,  and  had  secured  other  warrants 
upon  other  raised  claims  or  Tovctaers  and 
subseqnently  settled  with  his  agent  or  em> 
pl(qr£,  the  Warden  Printing  Company,  upon 
tbedalme  or  vouchers  as  originally  made  out 
and  dellTcred  to  him  by  the  Wardm  Printing 
Company,  It  would  follow  almost  necessarily 
that  the  defendant  knew  the  dalm  or  vouch- 
er In  questtcm  had  been  raised  and  was  false 
when  he  obtained  from  the  State  Auditor 
the  warrant  for  the  amount  of  the  claim. 

The  statutory  rule  is  found  in  section  S114, 
Rev.  Laws,  which  provides: 

"Entries  in  books  of  account  may  be  admit* 

ted  in  evid«Dce,  when  it  is  made  to  appear  by 
the  oath  of  the  person  who  made  the  entries, 
that  SBCta  entries  are  correct,  and  were  made 
at  or  near  the  time  of  the  transaction  to  which 
they  relate,  or  npon  proof  of  the  hand-writine 
of  the  person  who  made  the  entries,  in  case  of 
hia  death  or  absence  from  the  county,  or  upon 
proof  that  the  eame  were  made  in  the  usual 
course  of  business." 

We  are  of  the  opinion  that  all  entries  In 
the  book  offered  In  evidence  relating  to  the 
House  l^slatlve  printing,  were  admissible, 
not  only  as  Independent  evidence  of  facts 
forniiug  a  part  of  the  res  gestse,  but  also  as 
declarations  or  adnilfslons  made  by  the  de- 
fondant  against  his  interest.  We  certainly 
know  of  no  decision,  rule  of  evidence,  or  es- 
tablished principle  that  requires  the  exclu- 
ftlon  of  sncta  evidence  when  offered  in  connec- 
tion with  the  testimony  of  the  persons  who 
made  the  entries  therein  that  they  were  cor- 
rect. The  craistltutional  provision  (section 
28,  Bin  of  Rights)  giving  the  accused  the 
right  to  be  confronted  with  the  witnesses 
against  him  does  not  apply  to  the  proof  of 
facts  in  their  nature  essentially  and  purely 
documentary.  In  the  case  at  bar,  the  per- 
sons who  made  the  entries  were  produced  as 
^vitnesscs,  and  the  book  was  pro[>erly  Identi- 
fled,  and  the  defendant  had  the  opportunity 
to  croes-examlne  said  witnesses.  For  this 
reason  no  question  of  the  defendant's  consti- 
tutional right  to  be  confronted  with  the  wit- 
nesses against  him  arises  In  this  case. 

In  the  case  of  Curtis  v.  Bradley,  66  Conn. 
99.  31  Atl.  591,  28  li.  R.  A.  143,  48  Am.  St 
Itep.  177,  the  Connecticut  Supreme  Court  of 
Errors  say: 

"Legal  evidence  is  not  confined  to  the  bnman 
voice  or  oral  testimony.  It  includes  every  tan- 
gible object  capoble  of  making  a  truthful  state- 
ment; such  evidfncG  being  roughly  ciussified  as 
documentary  evidence.  In  oral  evidence  the 
witness  is  the  roan  ■who  speaks;  in  documentary 
evidence  the  witness  is  the  thing  that  speaks. 
In  either  case  the  witness  must  be  competent; 
i.  e.,  must  be  deemed  competent  to  make  a  truth- 
ful statement.  And  in  either  case  the  compe- 
tency of  the  witness  must  be  proved  before  the 
evidence  is  admitted;  the  difference  bein;r  that 
in  oral  evidence  the  competency  is  proved  by  a 
legal  presumption,. and  in  documentary  evidence 
the  competency  must  be  proved  by  actual  testi- 
mony, and  the  further  difference  that  in  oral 
evidence  the  credit  of  the  witness  is  tested  hy 
his  own  cross-examination,  while  in  documenta- 
ry evidence  the  credit  of  the  witness  is  tested 
by  the  crofls-exiimination  of  those  who  must 
be  called  to  prove  its  oompetency." 


It  appears  that,  aft«  flie  eoort  snstalsed 
tile  objection  to  the  introduction  of  the  books 
of  the  Warden  Cfnupany  as  evidence  of  what 
Owy  eontaiued,  8.  B.  Warden  was  recalled 
and  asked  If  be  could  state  from  memory  the 
dates  ot  printing  and  the  number  of  pages  of 
prinUi^  on  each  date,  and  he  said  that  he 
otrald  not  He  was  then  asked  whether  or 
not  he  could  rtfer  to  the  bo(As  and,  by  re- 
freshing hto  memory  therefrom,  state  the 
dates  and  the  amount  of  printing  actually 
done  <m  each  date,  and  he  s^d  that  he  could. 
He  was  then  subjected  to  crosa-ezan^natlon 
ocmceming  what  memory  he  had,  and  it  ap- 
pears condusivky  fivm  the  testimony  of  the 
witness  that  without  tiie  aid  of  Uie  books  he 
could  not  state  the  fiicts,  but  that  with  the 
aid  at  Qw  bo^  he  could  correctly  state  the 
facts  sought  He  was  then  asked  to  refer  to 
the  books  to  refresh  his  monory  and  state 
the  amounts  of  Honae  legislative  printing 
done,  which,  on*  the  defendant's  objection,  he 
was  not  permitted  by  the  court  to  do.  This 
ruling  of  the  court  raises  the  third  question 
presented.  Iba  right  a  witness  to  refresh 
his  memory  by  consulting  on  tbe  witness 
stand  memorandum  or  entries,  known  to  the 
witnMs  to  have  bem  correctly  made  at  the 
Ume  of  tbe  transactifm,  la  a  settled  and  nec- 
essary rule  of  evidence. 

As  stated  by  Ur.  Underhlll  in  his  treatise 
on  Criminal  Evidence,  p.  267,  f  217: 

"A  witness  generally  will  be  permitted  to 
speak  of  those  fucts  only  which  arc  within  bis 
personal  knowledge  and  recollection.  He  may 
aid  or  refresh  his  memory,  if  it  la  weak  or  at 
fault,  by  consulting  on  the  witness  stand  a  writ- 
ing or  memorandum,  whether  made  by  himself 
or  by  another  person,  if  after  examining  it,  and 
because  of  what  be  has  read  therein,  he  is  able 
to  testify  of  his  own  recollection  thus  renewed 
and  revived.  The  memorandum  la  not  general- 
ly, nor  need  it  ever  be,  competent  evidence. 
Hence  tbe  qneation  of  its  relevancy  or  material- 
ity should  not  be  considered;  nor  need  it  be  read 
as  evidence  to  the  Jury,  though  it  Reemn  that 
they  may  ezamlDe  It  to  see  If  the  recollection  of 
the  witness  could  have  been  refreshed.  A  wit- 
ness in  a  criminal  trial  will  be  allowed  to  con- 
sult a  writing  to  refresh  his  memory  under  tbe 
following  circnmstances:  First.  If  he,  while 
retaining  no  independent  recollection  of  the 
facts  transcribed,  remembers  having  made  the 
memornndum;  or,  when  it  was  made  by  an- 
other, if  he  remembers  having  seen  it,  and  thnt, 
when  he  saw  It,  he  knew  it  was  correct.  The 
other  class  of  cases  includes  writings  which 
the  witness  does  not  remember  having  seen  be- 
fore, and  of  whose  contents  he  has  no  present 
recollection,  but  being  able  to  identify  tlie  hnnd- 
writing  as  his  own  or  as  tbat  of  some  other  per- 
son, and  knowing  it  to  be  genuine,  he  is  able 
on  consulting  the  writing,  and  because  of  its 
aid  and  his  confidence  of  its  Kenuiucness.  to 
swear  independently,  and  of  his  own  knowlodze, 
to  the  facts.  Ri!p-!03e,  for  example,  a  subscrib- 
ing witness  recognizes  his  signature  to  an  attes- 
tation clause  of  n  will.  Tlis  memory  refregh- 
ed.  he  may  he  able  to  testify  to  tlie  fnrt«  nf  ac- 
knowledgment or  piiblicotion  and  subscription 
by  the  testator  and  to  other  accompany  in::  cir- 
cumstances, though  he  may  have  no  iudeiiend- 
ent  memory  thereof.  In  refrnrd  to  tlie  lirst  dns-s 
of  writings,  it  is  clear  that,  under  certain  cir- 
cumstances, they  are  admisaiMe  as  indeT>rnd- 
ent  evidence  forming  a  part  of  the  rcg  gcstie." 

It  clearly  appears  fr<Hn  the  testimony  tbnt 
tbla  is  not  a  case  of  the  use  of  a  book  or  the 
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entries  therein  for  the  mere  purjuse  of  re- 
freshing the  memory  of  a  witness,  but  It  la 
a  case  of  a  witness  who  does  not  profees  to 
be  able  to  repeat  from  memory  the  facta 
stated  therein,  but  who  testifies  that  the  en- 
tries were  made  at  the  time  of  the  transac- 
tion as  It  progressed,  and  that  he  knows  that 
SQch  entiles  were  correct  when  made.  We 
think  that  it  is  Immaterial  whether  the  wit- 
ness retained  a  present  Independent  recol- 
lection of  the  facts  therein  stated  or  not 
The  witness  had  the  right  to  refresh  his 
memory  by  referring  to  the  entries  tberdn, 
and  the  book  with  the  entries  therein  was 
also  admisaible  as  a  means  at  TerlflcaUm  <»■ 
c<mflrmatlon  of  what  the  wltneas  stated 
from  memoi7. 

In  Insurance  Co.  t.  Weldes,  81  U.  S.  (14 
Wall.)  880,  20  li.  Bd.  804.  it  Is  said: 

"How  far  papers,  not  evidence  per  se,  but 
proved  to  have  been  tme  statements  of  fact,  at 
the  time  they  were  made,  are  admisuble  In 
connection  with  the  teetimony  of  a  witneas  who 
made  tiiem  has  been  a  frequent  subject  of  in- 
quiry, and  it  hai  many  times  been  decided  that 
tiiey  are  to  be  received.  And  why  should  they 
not  be?  Quantities  and  values  are  retained 
in  the  memory  with  great  difficulty.  If,  at  the 
time  when  an  entry  of  aggregate  quantities  or 
values  was  made,  Uie  witness  knew  It  was  cor- 
rect, it  is  hard  to  see  why  it  is  not  at  least  as 
reliable  aa  is  the  memory  of  the  witness." 

The  case  of  State  t.  Brady,  100  Iowa,  101, 
60  N.  W.  290,  36  li.  B.  A.  603,  62  Am.  St 
Itep.  S60,  was  an  indictment  against  an  over- 
seer of  the  poor  for  filing  a  false  claim  for 
furnishing  transportation  to  a  poor  person 
with  Intent  to  defraud,  and  that  by  such 
fa]se  pretense  the  defendant  did  obtain  from 
the  Auditor  a  warrant  for  the  amount  of  the 
claim.  The  Supreme  Court  of  Iowa  held 
that  memoranda  made  at  the  time  of  the 
sale  of  tickets  at  the  office  of  a  railroad  com- 
pany, for  a  given  period,  although  not  books 
of  account,  are,  when  properly  authenticated, 
admissible  In  evidence  for  the  purpose  of 
showing  when  and  what  tickets  were  sold. 

Deemer,  J.,  delirerlng  tlie  diinton  oC  tte 
conrt  said : 

"It  Is  contended  that  the  lower  court  erred 
in  admittins  the  records  from  the  ticket  office 
showing  daily  sales  at  the  ci^  of  Ottumwa 
during  the  year  1803.  This  clann  presents  the 
question  of  most  doubt  in  the  case.  It  must  be 
conceded  that  these  records  are  not  books  of 
account  such  as  the  statute  contemplates.  They 
are,  in  a  sense,  expert  statementa  made  and 
caused  to  be  made  by  the  witness  who  identi- 
fied them,  and  are  what  might  properly  be  term- 
ed 'memoranda'  made  by  the  witnesses  at  the 
time  of  the  transaction.  Are  these  memoranda 
admissible  in  evidence,  or  can  they  be  used  by 
the  witnesses  who  produced  them  simply  aa  an 
aid  to  their  recollection?  This  question  has 
been  given  widely  different  answers  by  the 
courts  of  this  country  and  of  England.  The 
old  common-taw  rule  seemed  to  be  that  such 
memoranda  were  not  admissible;  that  they 
could  be  read  by  the  witness  after  proper  foun- 
dation had  tieen  laid,  even  though  the  witness 
had  no  recollection  of  the  matters  even  after 
having  read  tbem.  The  modern  doctrine,  at 
least  in  this  country,  seems  to  be  that  such  doc- 
uments are  admissihle  In  evidence,  and  that  the 
court  will  not  go  through  the  useless  ceremony 
of  having  the  witness  read  a  docnmoit  relating 
t«  a  fact  of  which  he  had  no  presoit  reGoIlM> 


tion.  txeept  that  be  knew  It  was  correct  wbm 
made.  The  previous  holdings  of  this  conrt  oi 
the  question  do  not  seem  to  be  in  entire  accord 
apon  the  question.  See  Taylor  v.  Cbicaco,  H.  ft 
St.  P.  B.  Co..  80  Iowa,  431  [46  N.  W.  64): 
Iowa  City  Bute  Bank  t.  Novak,  07  Iowa,  270, 
66  N.  W.  186;  Adae  v.  Zanjn,  41  Iowa.  BSfL 
Without  attempting  to  reconcile  these  cases,  m 
think  it  sufficient  to  say  that  we  are  constnus- 
ed  to  apply  the  modem — so-called  American— 
rule  to  this  case,  and  hold  that  the  records  were 
admissible.  The  evidence  showed  that  the  agent 
of  the  Chi«;ago,  MQwankee  &  St.  PanI  and  the 
Wabash  and  Iowa  Central  Ballroada  kept  a 
daily  record  of  the  tickets  sold  at  bis  office  ever 
the  respective  lines  which  he  represented;  ^t 
he  was  required  to  do  so  by  a  nue  or  regulatiin 
of  the  several  companies;  that  he  kept  the 
record  introduced  in  evidence  as  Exhibit  o,  from 
March  24,  1803.  to  January  10,  1894.  This 
record  stated  to  what  stations  the  tickets  were 
sold,  and  the  day  of  the  sale.  The  agent  of  the 
Chicago,  Burlington  &  Quincy  Bailroad  testi- 
fied that  he  used  a  machine  in  selling  tickets 
over  his  line,  in  which  there  were  two  pieces  of 
paper.  This  machine  printed  a  tic^t,  when 
called  for,  upon  a  piece  of  paper,  and  at  the 
same  time  printed  a  atob,  which  was,  in  effect, 
a  duplicate  of  the  ticket  sold.  This  stub  was 
sent  into  the  main  office  of  the  railway  oompasj 
as  a  record  of  sales.  He  also  testified  that  this 
machine  prints  a  roister  at  the  same  time. 
The  witness  presented  this  record  made  by  the 
machine  for  the  year  1803,  printed  ap<m  the 
stubs  before  referred  to,  and  it  was  introduced  in 
evidence.  This  same  witness  was  also  agent  tot 
the  Bock  Island  Bailroad  Company,  and  he 
testified  that  he  personally  kept  a  record  ai 
the  tickets  sold  over  this  road  during  the  year 
1893,  and  that  the  record  was  correctly  kepL 
This  record  was  also  introduced  in  evideoce. 
Now,  it  is  clear  from  thia  statement  of  the  esse 
that  none  of  these  witnesses  could  remember  the 
number  of  tickets  sold  by  tbem  during  tb«  whole 
year,  and  it  would  be  absolutely  impossible  for 
them  to  remember  with  certsinty  the  places  to 
which  they  sold  tickets  on  any  particular  day. 
They  would  have  to  rely  upon  these  records, 
which  they  identified.  It  is  conceded  that  they 
might  rely  upon  tbem,  and  might  have  read 
from  them  to  the  Jury,  although  they  may  not 
have  been  able  to  remember  a  single  aale.  To 
use  the  language  of  Hamersley,  J.,  in  the  case 
of  Curtis  V.  Bradley,  from  the  Supreme  Court 
of  Connecticut,  reported  in  66  Conn.  90  [31  AtL 
501],  28  L.  B.  A.  143  [48  Am.  St.  Sep.  177] : 
'It  seems  to  ns  to  be  pressing  the  use  of  a  le- 
gal fiction  too  far  for  a  court  to  permit  the 
statement  made  by  such  paper  to  be  read  in  en* 
dence,  while  holding  that  the  law  forbids  the 
admission  as  evidence  of  the  paper  which  is 
the  original  and.  only  proof  of  the  atatement  ad- 
mitted. In  other  words,  it  would  seem  as  if. 
in  admitting  the  paper  to  be  so  read,  the  conrt 
of  necessity  admitted  the  paper  as  evidence, 
and  therefore,  by  the  concurrent  authority  of  all 
courts,  the  paper  is  itself  admisaible.  'Hie 
learned  judge  further  said :  'All  courts  ncog- 
nize  that  right,  and  rightly  hold  that  the  thing 
used  to  refresh  the  memory  is  not,  by  reason  of 
such  use,  itself  admissible  as  evidence.  When, 
in  the  application  of  the  rule,  a  document  like 
the  one  in  question  was  presented  to  the  witness 
and  absolutely  failed  to  refr^  hU  meaiory, 
its  exclusion  as  a  means  of  refreshing  his  mem- 
ory became  imperative;  but  the  evidence  of  the 
document  was  so  clearly  essential  to  a  fair  aitd 
just  trial  that  its  use  in  some  form  seemed  also 
imperative.  Instead  of  treating  the  paper  as 
itself  competent  documentary  evidence,  resort 
was  had  to  a  palpable  fiction;  the  paner  Is  read 
by  the  witness,  and  the  knowledge  the  witons 
once  hnd  of  the  facts  stated  by  the  paper  ii 
imputed  to  him  as  still  existing,  and  the  state- 
ment of  the  paper  is  received  as  the  testimony 
of  the  witness,  and  the  paper  itself,  die  only 
witness  qipable  of  .making  the  statemmti  ii  a- 
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eluded.  The  nie  ctf  such  a  fiction  in  the  admin- 
istration of  Justice  can  rarely,  it  ever,  be  justi- 
fied. It  is  certainly  uncalled  for  in  this  in- 
stance. The  principlei  of  law  invol-red  to  jns- 
tL^  the  fiction  are  amply  BuScient  to  sopport, 
indeed,  to  demand,  the  admission  of  the  docu- 
ment aa  evidence.  There  is  no  occasion  to  sac- 
rifice tmth  in  order  to  seeare  justice.  Aa  re- 
gards its  admissibiiitr  as  evidence,  there  is  no 
substantial  difference  between  this  paper  and 
any  other  tangible  inject  capable  of  making  a 
truthful  and  relevant  statement*  This  reason- 
ing is  so  cogent  and  logical  that  we  adopt  it  as 
peculiarly  applicable  to  the  case  at  bar,  and 
need  do  nothing  further  than  cite  the  foUowiDg 
additional  authorities  in  support  of  the  rule: 
Guy  T.  Mead.  22  M.  Y.  462;  Haven  t.  Wendell, 
UN.  H.  112;  Owena  t.  State.  67  Md.  807  [10 
Atl.  210,  SO^y,  Donovan  t.  Boston  &  M.  B. 
Co.,  158  Mass.  450  [33  N.  E.  5831 ;  People  v. 
Dow,  64  Mich.  717  [31  N.  W.  591  8  Am.  St 
B^.  878] ;  2  Rice  Bt.  pp.  748-761.  There 
was  no  eiTOT  in  tiie  admlsrion  of  tti*  evidence." 

Tlie  doctrine  of  the  Coregolng  cases,  wbich 
baa  sometimes  been  called  the  American  doc- 
trine, seems  to  be  best  supported  by  reason 
and  principle. 

We  do  not  deem  it  necessary  to  dlscnss 
the  e<m<lictine  anthMltie^  for  we  are  satla- 
fled,  on  principle,  that  (be  evidence  in  question 
Is  relevant  and  admissible,  and  that  Que  trial 
lomt  erred  in  Its  rnlings  -excluding  the  same. 

In  conclusion  It  may  be  said  that,  when 
evidence  is  (rffered  tmdlng  to  prove  tbat  the 
defendant  has  committed  an  ofTense  other 
than  tbat  for  which  be  is  on  trial,  good  prac- 
tice requires  that  the  prosecuting  attorney 
should  state  tbe  purpose  for  which  the  evi- 
dence is  offered,  and,  tf  it  is  admissible  tor 
tbat  purpose,  the  trial  court.  In  the  instruc- 
tions given,  when  requested  by  the  defendant, 
should  Instruct  the  Jury  as  to  the  purpose  for 
which  they  may  consider  such  evidence. 

ARMSTBONO,  P.  J.,  and  FURMAN,  J., 
concur. 


CHAMBERLAIN  T.  WAGNER.  (No.  10047.) 
(Supreme  Court  of  Kansas.    Dec  12,  1914.) 

(Syllabua  hy  the  Court.) 

IjIHITATIon  of  Aciions  (i  46*)— When  Right 
or  Action  Accrues. 

Under  the  facts  stated  in  the  opinion,  it  is 
held  that  a  real  estate  agent's  commission,  con- 
sisting  of  the  profits  arising  from  an  exchange 
of  his  principal's  land,  were  earned,  and  that 
the  agent's  nght  to  demand  his  earned  com- 
missionB  accrued,  when  bis  principal  accepted  a 

Sarchaser  produced  by  the  agent,  on  terms  sat- 
ifactory  to  the  principal. 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SS  240-293;  Dec.  Dig.  { 

4e.*i 

Appeal    fnnn   District   Court,  WlcUta 

County. 

Actitm  by  R  R  Chamberlain  against 
George  Wagner.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

C  R.  Douglass,  of  St  John,  for  appellant 
Banta  ft  Allphln,  of  Great  Bend,  for  appel- 
lee. 

BURGH,  J.  The  action  was  one  to  recover 
a  real  estate  agent's  commission,  and  the 
^question  is:  When  did  the  plalnUff'a  cause  of 


action  accrue?  TbB  defendant  listed  with 
the  plalntUT  a  tract  of  land  for  sale  at  the 
net  price  of  $S,000,  the  plaintiff  to  have  aU 
he  could  get  above  that  sum  as  his  commis- 
sion. The  defendant  further  agreed  that  the 
plaintiff  might  exchange  the  land,  if  it  were 
so  arranged  that  the  plaintiff  might  receive 
$8,000,  net  to  him,  any  profit  made  by  tbo 
exchange,  clear  of  98,000,  to  go  to  the  plain* 
tiff  aa  his  commission.  Through  the  plain- 
tiff's efforts  B.  E.  Seward,  of  Pueblo,  Colo., 
was  induced  to  exchange  certain  property 
which  he  owned  for  the  defendant's  land,  and 
with  the  consent  of  the  defendant  the  plain- 
tiff contracted  with  Seward  to  make  the  ex- 
change on  the  following  terms:  Seward  was 
to  pay  the  defendant  $4,000  in  cash,  and  give 
the  defendant  a  mortgage  for  $4,000  on  the 
land  received  from  the  defendant  Seward's 
land  was  to  be  conveyed  to  the  plaintiff,  and 
the  plaintiff  was  to  give  Seward  a  mortgage 
upon  it  for  $4,000.  Besides  this,  Seward  was 
to  pay  the  plaintiff  $130  in  cash.  On  Sep- 
tember 17,  1909,  the  defendant  assented  to 
the  terms  ot  this  exchange,  agreed  to  ccaiv^ 
his  land  to  Sevrard  as  soon  as  bis  abstracts 
of  title  were  approved,  and  agreed  to  accept 
$4,000  In  cash  and  Seward's  mortgage  for  his 
land.  Seward  approved  the  def^dant's  ab- 
stracts on  September  27,  1809;  but  the  de- 
fendant then  refused  to  perform,  although 
Seward  was  willing  and  able  to  do  sa  Se- 
ward's property  vnuB  worth  $6,700,  so  that 
ttie  profit  to  Hie  plaintiff  made  by  the  ex- 
change, dear  ot  $8,000,  amounted  to  $2,880. 
The  various  agreements  between  the  plaintiff 
and  the  defendant  and  the  plaintiff's  contract 
with  Seward  were  oral.  The  plaintiff  com- 
menced the  action  on  S^tember  21, 1912.  A 
demurrer  to  tbe  petition,  whidi  stated  ttae 
foregoing  facts,  was  sustained  on  the  ground 
tiiat  tbe  action  was  barred  hy  the  statute  of 
limitations,  and  the  plaintiff  appeals. 

The  jdaintlff  had  no  power  to  execute  a 
written  contract  with  Seward,  or  to  convey 
the  defendant's  land,  or  to  compel  perform- 
ance by  eithn  landowner.  His  function  was 
to  find  a  pnrduiser  on  the  defendant* a  terms. 
When  he  found  a  purchaser  on  terms  which 
the  defendant  accepted,  his  work  was  accom- 
plished, and  his  compensatlMi  was  earned. 
It  appears  from  the  petition  that  the  plaln- 
tlfTs  contract  with  Seward  was  made  wlUi 
the  defendant's  consent  Tbia  being  true, 
the  rights  of  the  parties  were  then  fixed. 
The  date  of  this  contract  is  not  given,  bnt  tbe 
verbal  acceptance  of  September  17,  190^  re- 
lated to  the  contanct  whi«A  the  plaintiff  had 
made  with  Seward,  and  consequoitly  the 
rl^ta  of  the  partiee  were  fixed  at  least  aa 
early  as  September  17,  190A.  So  far  as  the 
petition  discloses,  tbe  ewtract  vlth  Seward 
fixed  no  time  for  performance.  Therefore  it 
was  to  be  performed  Immediately.  Seward 
could  be  called  up<m  at  once  to  pay  tbe  idaln- 
tlff  $130,  deed  bis  property  to  the  plaintiff, 
pay  the  defendant  $4,000.  and  execute,  the 
$4,000  mortgage  to   the  defoidant  The 
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result  is  that  tbe  plaintiff  bad  the  right 
to  demand  his  earned  commission  at  once, 
the  same  as  if  the  contract  had  been  one  of 
sale  for  cash.  In  such  cases,  instant  pay* 
ment  is  rarely  practicable.  There  is  al- 
ways some  delay  In  closing  a  transaction, 
and  payment  within  a  reasonable  time  would 
preserve  the  rights  of  the  vendee;  hut  the 
right  of  the  vendor  is  to  payment  forthwith, 
and  the  right  of  the  plaintiff  In  this  case 
was  to  present  or  forthwith  enjoyment  of  the 
profits  made  from  the  exchange  which  he  ef- 
fected. The  defendant  conld  not  legally 
postpone  the  time  when  the  plaintiff's  right 
became  consummate,  by  delaying  to  tender 
his  deed,  and  enforce  performance  by  the 
vendee,  and  the  conversation  of  September 
17,  1909,  embraced  no  new  promise,  addition- 
al to  the  original  contract,  relating  to  pay- 
ment of  the  plaintiff's  commission.  Conse- 
quently  the  statute  of  limitations  commenced 
to  run  against  the  plaintiff  and  in  favor  of 
the  defendant  on  September  17,  1909.  . 

The  Judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concarrlng. 


BLAEBMAN  v.  OITY  OF  WIOHITA.t 
(No.  100441 

(Supreme  Court  of  Kansas.    Dec.  12,  1914.) 

fSyllalmt  by  tf^  Court.) 

1.  Municipal  Cosporations  (S  740*)— Dak- 
AOBS  FfioM  Mob  Violence— Liability  of 
Cnr— "Mob"— "Riotous  Assembly." 

A  large  number  of  persons  amfined  togeth- 
er In  a  city  jail,  who  joined  tofrether  to  whip 
another  prieoner,  and  who  did  aevercly  whip  and 
injure  him,  are  held  to  be  a  ''mob"  or  "riotous 
assemhlage '  within  the  meaning  of  the  statute 
makiafT  cities  liable  for  damageB  resulting  from 
mob  violence. 

[Ed.  Xote. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1558,  1558;  Dec. 
Dig.  1  740.* 

For  other  definitions,  see  Words  and  Phrases, 
First  Series,  Riotous  Assembly;  also,  First  and 
Second  Series,  Mob.] 

2.  Municipal  Cobpobatxonb  (I  740*)— Dam- 
ages TBOH  Mob  Violence— Liabiutt  ov 
City. 

The  fact  that  these  persons  did  not  volun- 
tarily come  into  the  jail  does  not  prevent  their 
action  from  being  that  of  a  mob,  nnr  in  the 
primary  purpose  for  which  they  assembled  ma- 
terial if  they,  in  fact,  formed  and  executed  the 
unlawful  purpose  after  they  were  brought  to- 
gether. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1558,  1559;  Dec. 
Dig.  g  740.«] 

3.  MUNICIPAL  Gorpobations  (I  740*) — Dau- 
AOKS  FROM  Mob  Violence— Liability  ot 
City  — Knowledge  ob  Pabjicipation  by 
Officers, 

A  city  is  not  relieved  from  Habilfty  for 
mob  violence  because  its  officers  were  cozniiuint 
of  the  purpose  of  the  mob  before  the  illegal  ac- 
tion was  taken,  nor  even  where  they  co-operated 
with  the  mob. 

TRd,  Note.— For  other  rases,  see  Municipal 
Corporationa,  Cent.  Dig;  H  1558,  1550;  Dec, 
Dig.  §  740.*] 


BEPOBTEB  (Kan. 

Appeal  from  District  Court,  Sedg^ilck 
County. 

Action  by  George  Blakeman  against  the 
City  of  Wichita.  From  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Earl  Blake  and  Bobt  C.  Foulston,  both  of 
Wichita,  for  appellant.  Adams  ft  Adams,  oi 
Wichita,  and  M.  0.  BVeerks,  of  Jamestown,  N. 
D.,  for  appellee. 

JOHNSTON,  a  J.  This  was  an  action  by 
George  Blakeman  to  recover  damages  from 
tile  dty  of  Wichita  for  Injuries  sustained  by 
him  while  a  prisoner  In  the  city  jail.  It  ap- 
pears that  Blakeman  became  Involved  In  a 
street  flght  with  a  number  of  boys,  with  tbe 
result  that  be  and  a  number  of  tbe  others 
were  arrested  and  placed  in  the  dty  jail, 
Shortiy  afterwards,  the  prisoners  already  la 
the  jail,  about  30  in  number,  organised  what 
Is  called  a  "kangaroo  court"  and  proceeded  to 
try  Blakeman  on  the  charge  of  "breaking  in- 
to their  home,"  He  was  found  guilty  of  the 
charge,  and  a  fine  of  60  cents  was  imposed 
upon  him.  Refusing  to  pay  the  fine,  be  was 
whipped  by  the  crowd  with  a  strap  about 
three  feet  louf^  2%  inches  wide,  and  about 
an  eighth  of  an  inch  thick.  In  his  petition 
he  alleged  that  the  mob  assembled  in  the  jail 
struck  him  about  GO  heavy  blows  on  the  back 
and  legs  so  that  large  weita  were  raised 
thereon,  and  that  aside  from  these  Injuries 
his  back  was  severely  wrenched,  with  the  re- 
sult that  he  was  incapacitated  to  perform 
labor  for  six  months  thereafter.  It  was  also 
alleged  that  a  number  of  others  who  were 
brought  Into  the  jail  on  that  day  were  like- 
wise whipped,  and  that  all  was  done  with  the 
consent  and  connivance  of  the  chief  of  police 
and  other  oflacers  of  the  dty.  It  is  In  eri- 
dence  that  the  strap  was  furnished  to  the 
crowd  by  one  of  the  police  officers  and  that 
some  of  those  In  charge  of  the  prisoners  kneir 
that  persons  were  bdng  whipped  with  It, 
Within  a  few  hours  after  the  whipping,  plain- 
tiff was  released  from  the  city  prison  with- 
out prosecution  on  the  charge  for  which  he 
had  been  arrested,  and  it  appears  that  he 
was  confined  to  his  home  for  four  weeks  after 
tbe  whipping  and  was  under  tbe  care  of  s 
physician  for  about  six  weeks  after  the  iojury, 

[1, 2]  While  it  was  alleged  that  the  assault 
upon  the  plaintiff  was  made  with  the  con- 
sent of  the  city  officers,  the  plaintiff  states 
that  he  is  not  seeking  to  establish  a  common- 
law  llal)lllty  against  the  city  for  the  delin- 
quency or  misconduct  of  its  officers,  but  rath- 
er that  he  seeks  to  recover  solely  on  the  lia- 
bility Imposed  by  the  statute  which  makes 
cities  liable  for  Injuries  to  persons  and  prop- 
erty caused  by  a  mob  within  the  corporate 
limits.  Gen.  Stat.  1009,  §  2933.  That  the 
plaintiff  was  severely  whipped  while  In  the 
prison  by  the  concerted  action  of  quite  a 
number  of  persons  by  which  he  was  seriously 
injured  is  not  open  to  dispute.  There  was  a 
riotous  assembly  of  persona  acting  togethei* 
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bent  apon  an  unlawful  purpoae  which  was 

executed  with  force  and  violence  to  the  phys- 
ical Injnrjr  of  the  iriUdntlff.  It  la  contttkled, 
however,  that  the  crowd  which  oonuultted 
the  assault  cannot  be  regarded  aa  a  mob,  and 
that  no  recovery  can  be  had  under  the  Btat- 
ote  because  the  persons  who  inflicted  the  In- 
Jury  did  not  originally  ass^ble  for  an  un- 
lawful purpose,  hut  were  brought  togetber  in 
the  Jail  by  the  officers  In  a  manner  provided 
for  by  law  and  because  these  persons  had 
been  guilty  of  violattons  of  the  city  ordi- 
nances and  ottter  laws.  Was  the  crowd 
which  united  In  an  attack  on  the  plaintiff 
within  the  walls  of  the  Jail  a  mob  wlfldn  the 
meaning  of  the  statute?  A  statute  which  has 
been  in  force  since  1868  deflnes  "riotous  as- 
sembly," a  term  practically  Bynonymons  with 
"mob,"  as  follows: 
"If  three  or  more  persona  shall  assemble  to- 

? ether  with  intent  to  do  any  unlawful  act  with 
orce  and  violence  against  tbe  person  or  prop- 
erty of  another,  or  to  do  any  unlawful  act 
asainst  the  peace,  or  being  lawrally  assembled, 
ehall  agree  with  each  other  to  do  any  unlawful 
act  aforesaid,  shall  malie  any  movement  or  prep- 
aration therefor,  Uie  person  so  offending  on 
conviction  thereof  shall  be  fined  in  the  sum  not 
exceeding  two  hundred  dollars.**  Gen.  Btat. 
190»,  1  2771.. 

A  later  statute,  which  was  enacted  in  1908 
to  suppress  and  punish  mob  ^lence  and 
lynching,  provides; 

"That  any  coUectl<»  of  Individuals  assembled 
for  an  unlawful  purpoBe,  intending  to  injure 
any  person  by  violence,  and  nitbuut  authority 
of  law,  shall  for  the  purpose  of  this  act  be  re- 

firded  as  a  *mob.'  •  •  •  **  Gen.  Stat.  1900, 
2806. 

In  proceedings  to  recover  under  the  mob 
statute,  the  term  has  been  properly  defined 
as  "an  unorganized  assemblage  of  many  per- 
sons intent  on  unlawful  violence  either  to 
persona  or  property."  City  of  Atchison  T. 
Twine,  9  Kan.  350;  Cfherryvale  v.  Hawman, 
80  Kan.  170,  101  Pac.  994,  23  L.  B.  A.  (N.  S.) 
645,  133  Am.  St  Rep.  195,  18  Ann.  Cns.  149. 

It  appears  that  tbe  assemblage  which  In- 
flicted the  Injury  upon  the  plaintiff  has  all 
the  elements  of  a  mob,  unless  the  fact  that 
the  riotous  crowd  was  within  the  prison 
when  the  unlawful  purpose  waa  formed  and 
executed  Is  material.  No  reason  Is  seen  why 
a  mob  may  not  be  organized  and  carry  out  Its 
unlawful  purpose  Inside  as  well  as  outside 
a  building  or  inclosure.  The  circumstances 
that  the  persons  did  not  voluntarily  come  in- 
to the  Jail  and  did  not  originally  assemble 
there  to  whip  the  plaintiff  does  not  put  them 
outside  the  definition  of  a  mob.  The  manner 
of  their  coming  together  or  the  primary  pur- 
pose for  which  they  assembled  is  not  material 
if  they,  In  fact,  formed  the  unlawful  purpose 
and  became  riotous  after  they  were  brought 
together.  In  Solomon  v.  City  of  Kingston,  31 
N.  r.  Sup.  Ct  (24  Hun)  562,  where  a  crowd 
legally  assembled  to  look  at  s  fire  and  later 
became  ilotous  and  unitedly  entered  upon 
the  destmctlcn  of  property,  it  was  held  that: 

"The  fact  that  the  orisinal  pnrpose  for  which 
the  crowd  has  assembled,  vis.,  to  a»  the  fire, 
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was  a  lawf ai  one,  did  not  constltate  a  defense, 
as  they  had  subsequently  united  in  unlawful 
conduct  and  wrongfully  brok^  into  tbe  plain- 
tiflf's  store."    Syl.  par.  3. 

It  has  been  said  that : 

"If  in  an  assembly  of  persons  met  together  on 
any  lawful  occasion  whatsoever,  a  sudden  pro- 
posal should  be  started,  *  *  *  or  to  do  any 
other  act  of  violence,  •  •  •  and  such  mo- 
tion be  agreed  to,  and  executed  accordingly,  the 
persons  concerned  cannot  but  be  rioters,  be- 
cause their  associating  themselves  together  for 
such  a  new  purpose  is  no  way  extenuated  by 
their  having  met  at  first  upon  another."  1 
Hawkins'  Pleaa  of  the  Crown,  c.  28,  div.  4,  S 
3,  p.  014. 

City  of  MadlsonriUe  v.  Bishop,  113  Ky. 
106,  109,  67  S.  W,  269.  270,  23  Ky.  Law  Rep. 
2363,  2364  (67  L.  R.  A.  130),  is  a  case  where  a 
crowd  had  gathered  to  celebrate  Christmas 
and  afterwards  united  in  destroying  property 
by  throwing  fireworks  and  missiles  loaded 
with  powerful  explosives,  and  the  coart  In 
holding  the  city  liable  under  a  Kentucky 
statute  remarked  that : 

"The  purpose  of  the  assembly,  or  the  aim  that 
it  had  primarily  in  view,  is  not  material.  If  it 
was  in  fact  riotous  or  tumultuous,  and  the  city 
authorities  had  notice  of  it  and  anility  to  pre- 
vent the  damage  it  did." 

In  Commissioners  of  Champaign  Co.  v. 
Oiurcb,  etc.,  Adm'r,  62  Ohio  St.  318,  57  "S. 
E.  50,  48  L.  R.  A.  738,  78  Am.  St  Rep.  718, 
the  trial  court  instructed  the  Jury  to  tbe  effect 
that,  If  an  assembly  of  persons  who  Inflicted 
an  Injury  came  together  wittaoot  an  unlawful 
purpose  and  afterwards  united  in  acts  of 
viotmce  and  injury,  no  recovery  could  be  had 
against  the  municipality,  l^ls  was  held  to 
be  erroneous ;  the  court  saying: 

"It  is  an  ancient  doctrine  In  the  criminal  law, 
as  old  as  Hale's  Pleas  of  the  Crown,  at  least, 
tliat,  although  the  assembly  was  lawful,  the 
perscms  assembled  might  unite  In  unlawful  con- 
duct, and  thus  become  rioters."  62  Ohio  St. 
348,  67  N.  K.  58,  48  L.  B.  A.  788,  78  Am.  St 
Rep.  718. 

[3]  Custody  of  prisoners  within  Jail  limits 
Is  hardly  consistent  with  a  tock  of  power  and 
ability  to  control  them,  but  the  fact  that  the 
rlotouB  persona  were  confined  wltJaln  prison 
boimds  does  not  prevent  their  action  from  be- 
ing Uiat  of  a  mob  where  all  of  the  other 
elements  are  presait  The  city  Is  vested 
with  tbe  power  and  charged  with  the  duty  of 
preveutlng  mob  violence  and  preserving  the 
peace  everywhere  witliln  its  corporate  limits, 
and  it  should  bff  easier  to  discharge  that 
dn^  where  those  who  are  engaged  in  the 
riot  are  in  custody  and  ranld  be  controlled 
by  the  officers  without  mudi  difficulty.  It  la 
not  a  defense  to  an  action  bnm^t  under  this 
statute  to  show  that  the  city  was  unable  to 
prevent  the  Injury  (Iota  Bimbattm,  71  Kan. 
000,  81  Pac.  108,  6  Ann,  Gas.  267),  and  cer- 
tainly It  cannot  hope  to  escape  re^nalblllty 
where  It  appears  that  the  dty  could  easily 
have  prevented  ttie  injury.  It  is  not  relieved 
from  liability  because  its  officers  were  cog- 
nizant of  the  purpose  of  the  mob  before  ac- 
tion was  taken  nor  even  because  fhey  became 
a  part  of  it  One  of  the  purposes  of  the  statp 
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nte  was  to  gnlcken  tbe  public  conscience  and 
stimulate  a  aentlment  In  favor  of  law  and 
order  by  making  each  citizen  and  taxpayer 
responsible  for  a  proportionate  share  of  the 
loss  resulting  from  mob  violence  and  thus 
making  each  a  champion  of  peace  and  good 
order.  In  County  of  Allegheny  v.  aiI>son,  90 
Pa.  397,  86  Am.  Rep.  670,  tbe  law  maldng  the 
mxmlcipality  liable  for  mob  violence  was  lik- 
ened to  the  ancient  English  law  whldi  made 
the  Inhabitants  of  the  respective  hundreds  re- 
sponsible for  robberies  committed  tberdn. 
It  was  aald  that: 

"The  principle  upon  which  this  '  leglalatioQ 
rested  was  that  every  political  sulMlmBioD  of 
tbe  state  should  be  responsible  for  the  public 
peace  and  the  preservation  oi  private  property ; 
and  that  this  end  could  be  best  subserved  by 
making  each  iDdivldual  member  of  the  commu- 
nity surety  for  tbe  good  Iwhavior  of  tils  neigh- 
bor and  for  that  of  each  stranger  temporanly 
sojourning  among  them."  90  Pa.  418,  85  Am. 
Rep.  670. 

In  view  of  the  purpose  of  the  statute  and 
the  obligations  resting  upon  munlcl  pall  ties, 
it  must  be  held  that  neither  tbe  dellnqnendes 
of  the  officers  nor  tbeir  misconduct  can  ab- 
Bolve  the  dty  from  the  obUgatlon  to  preserve 
the  peace  and  to  prevent  mob  violence. 

There  are  some  criticisms  of  tbe  rulings  of 
the  court  on  lnstructl<»ui,  but  those  given  ap- 
pear to  be  la  line  with  ttie  views  already  ex- 
pressed, and  In  none  of  the  rulings  do  we 
And  any  error  nor  any  occasion  tor  extended 
comment. 

The  judgment  is  affirmed.  All  tbe  Justices 
concurring. 

KUTKEMDALL  et  al.  v.  TATLOR  et  sL 
(No.  19054.) 
(Supreme  Court  of  Kansas.    Dec.  12,  1914.) 

r8vltahtu  by  the  Court.) 

1.  Ejectment  (§  12B*>— Occuptino  Claim- 
ant's Law  —  Recovebt  of  Rents  and 
Profits. 

In  an  action  in  ejectment  where  a  tax  deed 
tinder  which  the  defendants  held  possession  was 
adjudged  to  be  invalid  and  where  the  defendants 
were  held  to  be  entitled  to  the  benefits  of  the 
occupying  claimant's  law  and  therefore  entitled 
to  recover  tbe  lasting  and  valuable  improve- 
ments made  on  the  premises  and  also  the  taxes 
paid  by  them,  but  that  they  were  chargeable 
with  the  rents  and  profits  they  bad  enjoyed,  the 
reeovenr  by  plaintiffs  for  the  rents  and  profits 
can  only  be  such  as  have  accrued  within  three 
years  before  the  commencement  of  the  action. 

[Kd.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  I  436^ ;  Dec.  Dig.  i  120.*] 

3.  Ejectment  (|  148*)— Rxqht  to  Shebite's 

JUBT— Waitxb. 

The  QDsaccessful  occupying  claimant  is  en- 
titled, upon  request,  to  have  a  sheriff'i  jury 
drawn  to  assess  the  value  of  the  lasting  and 
valuable  improvements  made  on  the  premises  by 
him,  but  the  failure  to  make  the  request  within 
a  reasonable  time  after  the  right  to  possession 
has  been  adjudged  and  until  the  court  is  pro- 
ceeding to  determine  the  value  of  such  improve- 
ments is  deemed  to  be  a  waiver  of  that  right. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {}  50n-515.  517-519.  522-624,  531 ; 
Dec.  Dig.  {  l48.*] 


Appeal  from  District  Court,  Wyandotte 

County. 

Action  by  Eva  KuykendaU  and  others 
against  Oarollne  Taylor  and  others.  From  a 
Judgmmt  for  plalntUtB,  defbndanto  a^teaL 
Modified  and  remanded, 

Dorsey  Green,  of  Kansas  City,  for  appel- 
lants. 1.  F.  Bradley,  of  Kansas  City,  for  ap- 
pellees. 

JOHNSTON,  O.  J.  This  was  an  acOon 
brought  by  plalntUIs  to  recover  from  defend- 
ants tbe  possession  of  a  dty  lot  and  dam- 
ages for  witliholdlng  possession  of  the  same. 
It  appears  that  the  patent  title  to  the  lot 
was  In  plaintiffs,  while  defendants'  claim  of 
ownership  was  based  on  a  tax  deed  issued  In 
1904.  Since  the  issuance  of  the  tax  deed 
defendante  have  paid  the  taxes  on  the  lot 
and  made  some  improvements  thereon.  At 
the  trial  the  court  held  the  tax  deed  to  be 
void  and  so  advised  the  jury,  and  in  answer 
to  special  Questions  of  fact  tbe  jury  found 
tliat  lasting  improvements  had  been  made 
by  defendants  on  the  property  of  the  value 
of  $33,  that  they  had  paid  $300.54  as  taxes 
on  tbe  property,  and  that  the  fair  rental  ral- 
ue  of  it  while  occupied  by  defendants  was 
$180.  The  court  set  aside  the  special  find- 
ings and  rendered  judgment  awarding  Oie 
property  to  plaintiffs  and  reserved  the  quea- 
tlous  as  to  the  amount  of  taxes  paid,  the 
rental  value  received  by  them,  and  the  i?er- 
mauent  Improvements  which  they  had  made 
for  future  consideration.  At  a  later  hearing 
the  court,  over  the  objection  of  defendants^ 
found  that  the  rental  value  of  the  premises 
for  the  time  they  were  occupied  by  defend- 
ants was  equal  to  the  amount  expended  by 
defendants  for  taxes  paid  and  improvements 
which  they  had  made  upon  the  property, 
and  gave  judgment  accordingly.  The  de- 
fendants appeal,  alleging  a  number  of  er- 
rors on  the  rulings  made  on  the  original 
trial  as  well  as  the  subsequent  one. 

[1,  2]  The  ruling  to  the  effect  that  tbe  deed 
was  Invalid  and  that  the  i>aramount  title  to 
the  property  Is  In  plaintiffs  appears  to  be 
well  supported  by  the  record.  Defendants, 
however,  are  entitled  to  the  beneflte  of  the 
occupying  claimant's  law  (CTlv.  Code,  H  622- 
634  [Oen.  St.  1909,  S!  6217-6229]),  that  is,  to 
credit  for  the  taxes  paid  on  the  premises, 
and  they  are  entitled  to  retain  possession  of 
the  same  until  the  taxes  are  paid,  or,  rather, 
until  the  excess  of  taxes  over  and  above  the 
rents  are  paid.  They  are  also  ^titled  to  the 
lasting  and  valuable  Improvemente  placed 
on  the  premises  while  they  were  In  posses- 
sion. 

Complaint  Is  made  of  the  ruling  of  the 
court  in  setting  aside  findings  which,  it  la 
said,  deprived  defendants  of  the  beneflte  of 
the  occupying  claimant's  law.  The  finding 
as  to  lasting  and  valnable  Improvemente  was 
set  aside,  It  Is  said,  because  that  element  Is 
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only  for  tbm  omulderatloii  oC  a  shetUTi  Sarj 
drawn  aa  provided  by  the  ooenpyt&g  claim- 
ant's law.  It  U  aald  ibat  tbe  finding  aa  to 
tares  was  set  aside  becanae  the  rate  of  In- 
terest a]wlled  was  too  low  and  that  defend- 
ants were  entitled  to  a  greater  credit  Cor 
taxes  than  was  awarded  to  them.  In  the 
WJtry  setting  aside  the  findings  as  to  rents 
and  taxes  It  is  stated  that  they  are  not  sos- 
talned  by  the  testimony  and  that  the  one 
relating  to  ImproTements  was  not  a  proper 
matter  to  submit  to  the  Jury.  The  statute 
requires  that  lasting  and  Taluable  Improre- 
moits  made  by  the  unsuccessful  occupying 
dalmant  shall  be  assessed  by  a  sheriff's  Jury, 
and  It  provides  that  the  proceeding  may  be 
Initiated  at  the  request  of  either  part^.  OIt. 
Code,  {  624  (Gen.  St  1909,  S  0210).  Tbe  Im- 
proTements  made  by  def&idants  on  the  prop- 
erty In  question  were  not  assessed,  as  we 
have  seen.  In  that  way.  When  plaintiffs  ask- 
ed to  have  the  reserved  questions  adjudicated 
the  defendants  objected,  and  the  trial  court. 
Instead  of  authorizing  a  sheriff's  Jury,  pro- 
ceeded to  try  this  question  as  well  as  those 
relating  to  taxes  and  rentals,  and  disposed 
of  them  on  the  evidence  submitted  In  the 
original  trial.  It  may  be  that  the  failure  of 
defendants  to  specifically  ask  for  a  sheriff's 
Jury  and  their  general  objection  to  proceed- 
ing with  the  trial  of  the  reserved  questions 
was  treated  hy  the  trial  court  as  a  waiver 
of  the  right  to  a  Jury.  A  sheriffs  Jury  migbt 
have  been  called  on  the  motloD  made  by 
plaintiffs,  but,  as  defendants  had  allowed 
months  to  elapse  after  the  original  Judgment 
without  requesting  a  Jury  and  then  objected 
to  the  further  coDsideratlon  of  the  reserved 
questions,  Including  that  relating  to  im- 
provements, they  are  hardly  In  a  position  to 
complain  that  the  question  of  Improvements 
was  determined  by  the  court  Instead  of  by  a 
Jury  drawn  under  the  occupying  claimant's 
law.  Their  conduct  In  the  case  was,  In  ef- 
fect, a  waiver  of  their  right  to  demand  a 
Jury.  However,  there  Is  a  valid  objection  to 
the  action  of  the  court  on  the  demand  for 
r^ts  and  profits.  The  theory  of  the  court, 
as  evidenced  by  its  Instruction  to  the  jury, 
as  well  as  by  tbe  award  made,  was  that 
plaintiffs  were  entitled  to  recover  rentals  for 
the  whole  period  tbat  the  property  had  been 
occupied  and  used  by  defendants.  The  claim 
for  rents  and  profits  rests  on  Implied  con- 
tract; that  Is,  the  occupant  without  title 
who  has  enjoyed  the  benefits  of  the  posses* 
sion  and  use  of  the  premises  is  liable  to  the 
owner  for  the  reasonable  value  of  the  same. 
In  Gatton  t.  Tolley,  22  Kan.  678.  It  was  held 
that: 

'The  rents  and  profits  to  be  recovered  in  an 
action  in  the  nature  of  ejectment  are  raly  those 
that  have  accrued  within  three  yean  before 
the  commencement  of  the  action.'*   SyL  par.  4. 

In  Selbert  v.  Baxter,  86  Kan.  189,  12  Pac. 
934,  an  ejectment  case,  it  was  ruled  that 
an  action  for  the  recovery  of  rents  and  prof- 


Its  Is  not  governed  by  th«  Umltatl<m  applica- 
ble to  the  recovery  of  the  land  Itself,  but  Is 
controlled  by  the  limitation  appUcable  to  an 
implied  contract,  and,  although  a  cause  of 
action  therefor  had  been  Joined  with  one  in 
the  nature  of  ejectment,  the  ordinary  three- 
year  statute  of  HmltatlonB  was  held  to  ap- 
ply. 

Other  cases  to  the  same  effect  are:  Ho. 
Pac.  Bly.  Ca  v.  Bonsenum,  41  Kan.  800,  804, 
21  Pac.  284;  Harlan  t.  Loomis,  82  Kan.  898. 
140  Pac  845. 

The  error  In  adjudicating  the  rents  and 
profits,  however,  vrlll  not  overturn  the  judg- 
ment rendered  In  the  ejectment  branch  of  the 
case,  but  will  require  a  retrial  and  an  ad- 
judication of  the  reserved  questions,  namely, 
the  amount  of  the  rents  and  profits  to  which 
plaintiffs  are  entitled,  the  amount  of  the  tax- 
es paid  by  defendants,  and  the  assessment  of 
the  lasting  and  valuable  Improvements  which 
they  hare  made.  For  these  purposes  the 
cause  wlU  be  remanded  to  the  district  conrt 
AU  the  Jtisticee  ctmcurrinc. 


U.  B.  SMITH  LUMBHB  CO.  t.  BUSSBLL 

et  aL    (No.  19070.)t 
(Supreme  Ooort  of  Blansas.    Dec  12,  1914) 

(SyUa&M  fry  the  Court.) 

1.  Mechanios*  Lixivs  (I  281*)— FOEBOUraUBB 
—  OWNKBSHIP  or  PaOPBBTT  —  SumcixNCT 

or  Evidence. 

Evidence  that  a  person  is  in  full  possession 
of  a  tract  of  land  and  contracts  for  material 
to  erect,  and  does  erect,  substantial  improve- 
ments thereon,  and  who,  a  short  time  after  mak- 
ing such  contract,  and  while  making  auch  im- 
provements, receives  from  the  Teoon  owner  of 
snch  tract  a  deed  conveying  inch  tract  to  sneh 
penon  in  posaeasion,  is  sufficient  to  austatn  a 
finding  that  at  tbe  time  of  making  the  contract 
snch  person  bad  some  ownership  in  the  tract. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  566-672)  Deis.  Dig.  |  281.*I 

2.  MxcHAiTics'  LixNS  (|  78*)— EitnSB  Con- 

TRACT  FOB  MaTEBIAIt-WhAT  COWSTlTDMCS. 

The  contract  for  materials  to  erect  the 
four  buildings  on  the  single  tract  was  an  uitire 
contract 

[Ed.  Note.— For  other  cases,  see  Mechanics* , 
Liens,  Cent.  Dig.  H  87.  88,  »fr-10S;  Dec.  Dig. ' 
I  73.*] 

8.  MaOHANXCB*  Iizxns  (|  187*)— flTAiainirr— 

Dbsiokation  of  Owner. 

Cnder  the  facts  of  this  case,  the  person  who 
contracted  for  the  materials  and  erected  the 
buildings  on  the  tract  was  tbe  proper  person 
to  be  designated  as  the  owner  Qienof  in  the 
statement  filed  for  a  mechanic's  lien. 

[Ed.  Note.— For  other  cases,  see  Uecbanlcs* 
Liens,  Cent  Dig.  »  2^-^;  Dec  Dig.  { 
137.*] 

4.  Appeal  and  Ebbob  ^  173*)  —  Pbesenta- 
TioN  Below  —  Tihblt  Oouhknoehent  of 
Action. 

The  question  whether  the  action  was  timely 
commenced  was  not  presented  by  tbe  answer  in 
this  case,  and  cannot  be  first  raised  In  this 

court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  107&-1089,  1091-1098. 
1095-1098,  1101-llM;  Dec  Dig.  {  178.*] 
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5.  Mechanics*  Liens  ^236*)— Release  of 
pBOPEBTT— Effect  to  Release  Likn. 

Where  a  lies  for  baildinK  material  exists 
agaiast  ou  entire  tract  of  laud,  the  rcli-iise  of  a 
part  of  the  tract  in  consideration  of  a  fair  pro- 
portion  of  the  lien  does  not  effect,  a  release  of 
tbe  entire  lien. 

[Ed.  Note. — For  other  cases,  Bee  Mechnnics' 
LieuB,  Cent.  Dig.  {  419;  Dec.  Dig.  S  236.*] 

6.  Trial  (g  392*)— HEquEsiED  Findings— Re- 
fusal. 

Upon  tbe  trial  of  a  case  in  a  district  court 
without  a  iary,  error  cannot  be  predicated  up- 
on  the  refusal  of  tbe  court  to  answer  qnestions 
of  fact  presented,  where  tbe  court  states  find- 
ings of  fact  and  conciusiong  of  law,  as  the  stat- 
ute contemplates. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  916-919;  Dec  Dig.  g  392.*] 

Appeal  from  District  Court,  Wyandotte 

County. 

Action  by  the  M.  R.  Smith  Lumber  Com- 
pany against  R.  R.  Russell  and  others.  From 
Judgment  for  plaintiff,  defendants  C.  H.  R. 
McElroy  and  another  appeal.  Affirmed. 

J.  H.  Luscombe,  of  Kanaag  City,  Kan.,  for 
appellants.  Jose^  P.  Fontron,  at  Kansas 
City,  Ma,  for  appellee. 

SMITH,  J.  This  action  was  brought  in 
the  district  court  of  Wyandotte  county  to 
foreclose  a  mechanic's  lien  on  December  18, 
1912,  by  the  M.  B.  Smidi  Lumber  Company, 
a  corporation,  against  defendants  R.  B.  Rus- 
sell, 0.  H.  R.  McElroy,  John  H.  Finley,  the 
Old  Colony  Investment  Company,  and  their 
unknown  heirs,  trustees,  executors,  adminis- 
trators, successors,  and  naalgns.  Service 
was  made  by  publication  as  to  a  part  of  the 
defendants.  C^.  R.  McElroy  and  Sallie  U. 
McElR^,  husband  and  wife,  answered  sep- 
arately, she  having  entered  a  vcduntary  ap- 
pearance. The  case  was  tried  before  the 
court  without  a  Jury,  judgment  was  rendered 
in  favor  of  the  plaintiff  for  $1,800.69,  and 
costs,  and  the  lien  allowed.  Tbe  McElroys 
appeal. 

(1]  It  Is  urged  that  R.  R.  Russell  bad  no 
sufficient  title  to  the  real  estate  upon  which 
to  base  a  mechanic's  lien.  It  is,  however, 
undisputed  that  on  May  13, 1911,  lie  informed 
the  lumber  company  tbat  he  was  about  to 
build  a  number  of  bouses  at  Eighteenth  and 
Orvllle  avenue,  the  locntlim  upon  which  the 
lien  Is  claimed;  that  on  the  same  day,  and 
thereafter,  lumber  was  delivered  on  the  con- 
tract to  Frazier,  the  carpenter,  who  built 
the  houses,  according  to  Russell's  directions ; 
and  that  on  June  19,  1911,  Russell  acquired 
record  title  to  the  real  estate  in  question. 
The  court  finds  that  Russell  was  exercising 
all  the  rights  of  possession  and  ownership 
over  the  real  estate,  and,  while  there  Is  no 
evidence  of  the  existence  of  a  contract  of 
[lurcliase  at  the  time  of  tbe  order  and  con- 
tract for  tbe  lumber,  the  circumstances  are 
sufficient  to  Justify  tbe  finding  that  he  bad 
some  ownership  in  tbe  property,  which  is  all 
that  is  necessary.    Mortgage  Trust  Co.  v. 


■Sutton,  46  Kan.  166,  26  Pac.  406.  Tbe  lum- 
ber and  material  were  furnished  by  the  lum- 
ber company  to  build  four  houses  upon  land 
to  which  Russell  acquired  a  deed,  shortly 
after  the  malting  of  the  contract.  The  court 
further  finds  that  the  lumber  and  material 
furnished  by  the  lumber  company  at  Eight- 
eenth and  Orville  avenue,  as  set  out  in  the 
itemized  account  attached  to  the  statement 
for  mechanic's  lien,  was  used  by  Russell's 
agent  and  foreman  in  building  the  four  hous- 
es and  other  improvements  upon  the  real 
estate  described  in  tbe  petition  and  the  state- 
ment for  a  lien. 

[2]  The  second  assignment  of  error  is  that 
the  contract  for  tbe  lumber  and  material 
for  tbe  four  houses  was  not  an  entire  con- 
tract within  the  meaning  of  the  law.  There 
was  only  one  contract,  and  Russell  informed 
tbe  lumber  company  tbat  he  expected  to 
build  several  houses  on  the  tract  at  the  cor- 
ner of  fiigbteenth  and  Orvllle  avenue,  and 
to  let  Frazier  have  whatever  lumber  he  or- 
dered for  tbe  purpose.  Whether  this  tract 
was  a  single  lot  or  part  of  adjoining  lots 
the  record  does  not  disclose,  although  the 
location  Is  definitely  described  as  beginning 
at  a  point  on  the  north  line  of  Orville  ave- 
nue, 27^Fi  feet  west  of  the  southeast  corner 
of  lot  30  in  block  one,  Graceland  avenue,  an 
addition  to  Kansas  City,  Wyandotte  county, 
Kan.  Russell  told  the  lumber  company's 
boolfkeepGr  and  agent  with  whom  he  made 
tbe  contract  that  he  "had  quite  a  bit  of 
ground  there,  and  would  probably  build  all 
over  it"  In  Carr  v.  Hooper,  48  Kan.  253, 
29  Pac.  398,  the  third  paragraph  of  the  syl- 
labus reads: 

"Where  work  and  material  are  fumisbpd  in 
tbe  erection  of  five  building  upon  a  single  lot 
under  an  entire  contract  with  the  owner,  a  lien 
attaches  to  the  lot  and  buildings  for  all  the  ma- 
terial and  labor  furnished,  and  the  release  of  a 
part  of  such  lot  by  the  contractor  from  the  lien, 
to  enable  the  owner  to  secure  a  loan  thereon, 
will  not  defeat  the  lien  oiT  the  ottter  portion 
of  tbe  lot" 

So  long  as  It  was  one  tract  of  land  upon 
which  Uie  four  bousra  were  built,  which  Is 
not  controverted  in  this  case,  It  makes  no 
difference  whether  it  consisted  of  one  lot 
only  or  of  more  lots  or  parts  of  lots.  The 
cfflitract  was  entire,  and  a  lien  would  attach 
for  material  furnished  for  building  booses 
all  over  the  tract,  if  such  houses  had  been 
built  See,  also,  Wilson  t.  Howell,  48  Kan. 
150,  29  Pac.  161. 

[3]  Again,  it  is  contended  that  tbe  state- 
ment for  a  mechanic's  Men  was  Invalid,  for 
the  reason  that  it  did  not  name  tbe  proper 
person  as  the  owner  of  the  property.  It  is 
contended  that  the  person  who  was  the  owt> 
er  of  the  property  at  tbe  time  the  statement 
for  the  lien  was  filed  was  the  proper  person 
to  be  named  under  the  provisions  of  the 
statute.  On  tbe  contrary,  we  think  that  tbe 
owner,  which  the  statute  requires  to  be  nam- 
ed, is  the  person  with  whom  the  contract 
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was  made  as  owner.  The  queatdoD  here  Is 
discussed  In  Lang  v.  Adan»,  71  Kan.  809, 
on  page  311,  80  Paa  DOS,  on  page  B»4,  and 

therein  it  Is  said: 

"Aa  the  statute  makes  the  contract  witi  the 
owner  the  basis  of  a  lien,  no  one  but  the  owner 
or  Bome  one  representing  him  can  create  a  lien 
upoD  hU  property.  In  the  statement  for  the 
lien  by  the  contractor  he  must  name  the  owner 
with  whom  the  contract  was  made." 

We  conclude  that  tliere  was  no  defect  In 
the  statement  for  lien  In  this  respect  The 
petition  does  not  charge,  and  it  Is,  In  sub- 
stance, found,  that  Russell  was  the  owner 
of  the  tract  at  the  time  the  contract  was 
made. 

[4]  The  fourth  assignment  of  error  is  that 
this  action  was  not  timely  commenced.  No 
issue  upon  the  time  of  commencing  the  ac- 
tion was  presented  by  the  answer,  by  motion 
or  otherwise,  In  the  district  court.  This 
court  has  only  appellate  jurisdiction  in  the 
matter.  The  appellants  roluntarily  appear- 
ed and  answered  to  the  petition  on  the  mer- 
its, submitting  themselves  to  the  jurisdiction 
of  the  court,  and  cannot  be  heard  here  for 
the  first  time  to  say  that  the  court  had  no 
jurisdiction  to  hear  the  case.  Cohen  v.  Trow- 
bridge, 6  Kan.  S85 ;  Groan  t.  Baden,  73  Kan. 
864,  85  Pac.  532;  Vail  t.  School  District, 
86  Kan.  808. 122  Paa  885. 

[I]  The  fifth  assignment  of  error  la  that, 
if  any  li«i  ever  existed,  it  has  been  released. 
The  ground  for  tills  contention  Is  that  the 
lien  upon  a  portion  <xt  the  tract  of  land  was 
released  In  conslderatlffli  Of  the  payment  of 
$570.84.  This  seems  to  have  been  a  fair 
proportionate  amount  of  the  entire  lien,  and 
the  appellants  were  not  Injured  thereby,  and 
the  release  thereof  will  not  defeat  the  lien 
on  the  other  portion  of  Uie  property.  See 
Garr  t.  Hnoper,  supra. 

[t]  The  defendants  submitted  special  ques- 
ttms  of  fact  to  be  answered  by  the  court, 
which  the  court  refused  to  answer,  but  made 
findings  of  fact  and  condDsions  of  law  sepa- 
rately. This  Is  urged  as  error.  The  sub- 
mission of  special  questions  may  be  fairly 
cfflistrued  as  a  request  to  make  special  find- 
inga  of  fttct  and  ccmclualona  of  law,  as  pro- 
vided by  sectl(m  5801  of  the  General  Stat- 
utes of  1000,  but  the  court  Is  not  required  to 
answer  special  questions.  It  Is  the  duty  of 
the  court,  on  request,  to  make  separate  find- 
ings of  fact  and  conclusions  of  law,  as  was 
done  In  this  case.  The  proper  practice  Is 
discussed  in  Tickers  v.  Buck,  70  Kan.  S84, 
70  Pac.  160.  If  material  facts  In  issue  have 
been  omitted  In  the  findings.  It  Is  the  duty 
of  the  court,  on  request,  to  malce  additional 
findings  on  such  Issues.  No  additional  find- 
ings having  been  irequested  after  the  court 
made  Its  findings,  no  error  was  committed 
in  this  respect. 

The  last  assignment  of  error  Is  that  the 
court  erred  in  refusing  the  appellants  a  new 
trial,  and  the  reasons  assigned  for  demand- 


ing a  new  trial  were  the  alleged  errors  al- 
ready oonsldered.  As  we  have  not  fonnd  any 
error  in  the  proceedings  thus  far,  there  was 
no  errw  In  reusing  a  new  trlaL 

Ti»  jndgmoit  Is  affirmed.  All  tin  Justic- 
es concurring. 


McGBAW  V.  HOUE  INS.  CO.  OF  NEW 
TORK.  (No.ie057.)t 
(Supreme  Oourt  of  Kansas.    Dec.  12,  1914.) 

fSyUahut  ^]/  the  Court.) 

1.  Insurance  (g  665*)— Action  on  Fire  In- 

SUBAKCB  POLIOT— OAUSE  07  DaUAOB— SUF- 

nOIBRCT  or  BVIOCNOE. 

Bvidence  that,  when  the  person  in  charge  of 
a  steam  boiler  used  In  a  laundry  busiuesa  left 
it  at  night,  it  was  over  half  full  of  water,  the 
gas  by  which  it  was  heated  being  turned  off,  and 
was  tiien  in  good  condition,  and  that  when  the 
building  was  unlocked  the  next  morning  no  fire 
was  burning  under  the  boiler,  but  It  was  empty 
of  water,  and  was  ruined  by  the  action  of  ex- 
cessive  beat,  nothing  being  shown  as  to  whether 
any  one  connected  with  the  business  returned 
during  the  night,  does  not  justify  an  inference 
of  an  intentioual  injury  to  the  property  having 
been  done  by  some  one,  who  gali^  wrongful  en- 
trance to  the  building. 

[EkI.  Note.— For  other  eases,  see  Influtance. 
Cent  Dig.  Si  155S,  1707-1728;  Dee.  Dig.  | 
665.*] 

2.  insubanci  (i  421*)— llabilitt  on  polict 
— Neoliobncb  of  Insttbeo. 

A  company  issuing  a  policy  of  insurance 
against  direct  loss  by  fire  ia  not  liable  thereon 
for  an  injury  occasioned  to  a  steam  boiler 
tiirough  its  negligent  management  by  some  one 
connected  with  the  business. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I§  1126, 1183, 1134. 1136, 1140-1143 ; 
Dec.  Dig.  I  421.*] 

Appeal  from  District  Court,  Harvey 
County. 

Action  by  M,  T.  McGraw,  as  trustee,  etc., 
against  the  Home  Insurance  Company  of  New 
York.  From  a  Judgment  for  plalntlfl,  de* 
fendant  appeals.  Reversed. 

Fyke  ft  Snider,  of  E^ansas  CSty,  UO.,  for 
appellant  B.  H.  Turner  and  0.  Bpooner, 
both  of  Newton,  for  appellee, 

HASON,  J.  H.  T.  McGraw  recovered  upon 
a  fire  Insurance  policy  on  account  of  the  in- 
jury done  to  a  steam  boiler  by  the  appllca* 
Uon  of  fire  wtaksh  was  excesdve  In  view  of 
an  insuflAdent  supply  of  watn.  The  defmd- 
ant  appeals,  maintaining  that  under  the 
pleadings  and  evidence  It  aiveared  that  the 
fire  which  caused  the  loss  was  not  of  a  kind 
Insured  against,  being  of  a  "frtondly"  and 
not  'ot  a  "hostile"  character,  as  these  terms 
are  used  In  that  connection. 

The  boiler  was  a  part  of  the  equipment  of 
a  laundry;  the  fuel  used  being  gas.  The  pe- 
tition alleged  that  im  the  evening  before  the 
Injury  the  boiler  was  filled  with  water,  all 
fires  extinguished,  and  the  building  closed  fqr 
the  night;  that  on  the  next  morning  it  wa^) 
discovered  Uiat  the  boiler  had  been  emptied 
by  some  one  unknown  to  the  plaintiff  or 
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blfl  onployeB,  after  wldfih  a  fixe  bad  been 
started  and  kept  burning  until  the  boiler  had 
been  complete  mined.  A  witness  for  the 
plaintiff  testifled  tliat  he  had  "complete 
diarge"  ot  the  bolter,  as  oiglneer  and  fire- 
man ;  that  he  had  left  the  boiler  at  night  in 
good  condition,  over  half  full  of  water,  with 
the  Are  extlngoisbed,  and  found  it  when  he 
opened  the  building  early  the  next  morning 
empty  and  ruined  by  excessive  heat,  no  other 
change  In  conditions  being  apparent  This 
was  substantially  all  the  evidence  tending  to 
show  how  the  damage  was  done. 

The  plaintiff  practically  concedes  that  no 
liability  attaches  to  the  insurance  company, 
if  the  person  employed  to  o[>erate  the  boiler 
intentionally  applied  the  fire  to  it,  and  the 
loss  was  occasioned  by  his  mlsxnanagement, 
for  Instance,  in  allowing  the  supply  of  wa- 
ter to  be  exhausted.  But  he  contends  that 
the  evidence  Justifies  a  finding  of  fact,  which 
the  court  must  be  deemed  to  tiave  made,  that 
after  the  building  bad  been  closed  for  the 
night  some  one  not  connected  with  the  busi- 
ness  effected  an  ^trance,  lighted  the  gas 
under  the  boiler,  and  empti^  it  of  water, 
either  by  draining  It  off  or  convertlDg  it  into 
steam,  which  was  allowed  to  escape,  and  then 
left,  after  extinguishing  the  fire,  having  per- 
mitted It  to  bam  long  enough  to  injure  the 
boiler  beyond  repair. 

The  leading  case  on  the  liability  of  an  In- 
surer for  the  effects  of  a  fire  purposely  main- 
tained by  the  Insured  is  Austin  v.  Drew,  4 
Camp.  861,  which  has  met  with  general  ap- 
proval. There  an  onployft  in  a  sugar  fac- 
tory neglected  to  open  a  register,  and  as  a 
result  a  quantity  of  sugar  was  damaged  by 
being  overheated.  The  Insurance  company 
was  held  not  to  be  liable.  That  decision  was 
distinguished  in  O'Connor  v.  Queen  Ins.  Co., 
140  Wis.  388,  122  N.  W.  1038,  1122,  26  L.  R. 
A.  (N.  S.)  501,  133  Am.  St  Rep.  1081,  17  Ann. 
Cas.  1118,  where  the  policy  was  held  to  cover 
loss  by  smoke,  soot,  and  excessive  beat,  due 
to  the  use,  through  the  mistake  of  an  em- 
ploye, of  unusually  inflammable  materials,  in- 
tended for  another  purpose,  In  a  furnace.  a1- 
thougb  no  fire  escaped  from  it  The  author- 
ities on  the  subject  are  fully  collected  and 
reviewed  in  the  Wisconsin  case  and  notes 
thereto.  See  notes,  133  Am.  St  Rep.  1087; 
17  Ann.  Caa.  1125.;  26  L.  B.  A.  (N.  8.)  601. 

[1, 1]  fnie  present  controversy  is  as  to  the 
origin  of  the  fire  that  caused  the  injuiy.  If 
the  loss  was  due  to  the  want  of  skill  or  care 
on  the  part  of  the  pexson  In  diarge  of  the 
boiler,  or  of  interference  with  Its  manage- 
ment by  some  other  employ^,  there  was  no  lia- 
bility on  the  policy.  If  some  one  who  desli*- 
ed  to  Injure  the  plaintiff's  property  gained 
unlawful  entrance  to  the  bulldUing,  drained 
the  water  from  the  boiler,  lit  the  gaa  under 
it,  waited  until  bis  fell  purpose  was  aoeom- 
plished,  carefully  turned  off  the  gas,  and 
then  withdrew,  without  leaving  any  other 
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trace  of  his  presence,  doubtless  the  fire  be 
kindled  would  be  zecnrded  as  a  hostile  one 
such  as  to  render  the  insurance  com  pa  ay  li- 
able. Sudi  a  theory  of  the  facto  pnesents 
features  of  so  great  Inherent  improbability 
that  it  ought  not  to  be  adopted,  unless  upon 
evidence  tending  to  endude  any  more  reascn- 
able  hypotheads.  Here  there  was  no  testi- 
mony whatever  from  any  one  engaged  In  the 
actual  operation  of  the  laundry,  exc^tiag 
the  witness  already  r^erred  to.  It  was 
agreed  that  the  proprleteeas  was  the  last  to 
leave  the  building  on  the  night  in  qneeUoi, 
and  that  she  locked  it  But  whetoer  any  ooe 
engaged  In  the  business  returned  during  the 
night  was  not  shown.  Nor  was  there  erl- 
dence  as  to  the  ease  or  dlfBculty  of  gaining 
Bdmlsslon,  of  the  probability  of  an  unlawful 
entrance  having  been  effected  without  traces 
of  it  being  left  or  of  any  motive  for  sudi  an 
intrusion.  We  cannot  think  an  Inference  of 
malicious  Injury  by  an  outsider  fairly  do- 
dndble  In  this  situation. 

It  results  that  the  Judgment  must  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  render  Judgment  for  the  defendant 
All  the  Justices  ooncurring. 


ST.  PAUL  FIRE  &  MARINE  INS.  00.  v. 

LEWIS.    (No.  19100.) 
(Sapreme  Court  of  Eanias.    Dec.  1^  1S14.) 

(SyllaTtut  by  the  Comrt^ 

Taxation  (8  387*)— Pbopebtt  Subjsct-"B«- 
CEiFTS"  or  Insurance  Cowanieb. 

Id  the  statute  which  aathorizes  a  tax  for 
the  maintenance  of  the  department  of  a  state 
fire  marshal  to  be  Imposed  upon  eacb  fire  in- 
surance company  doing  business  in  Kansas,  not 
to  exceed  a  certain  percentage  of  "the  gross 
cash  receipts  as  premiums  of  such  company  on 
all  businesa  transacted  by  it  in  the  state,"  the 
receipts  referred  to  are  those  resulting  from 
Insurance  against  losses  by  fire,  and  do  not  in- 
clude premiums  on  policies  insuring  only  against 
other  riaks,  althongli  issued  by  companies  whi<di 
also  write  fire  insurance. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ||  648-651;  Dec.  Dig.  |  887.* 

For  oUier  defioltioits,  see  Words  and  nmsM, 
First  and  Second  Series,  Receipts.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  St.  Paul  Fire  ft  Marine  In- 
surance Company  against  Ike  S.  Lewis,  ns 
Superintendent  of  Insurance,  etc.  Prom  a 
Judgment  for  defendant,  plaintiff  appeals- 
Reversed,  with  directions. 

Foulke,  Matson  ft  Wall,  of  Wichita,  for 
appelbint  J.  S.  Daw8(m,  Atty.  G^,  and 
S.  N.  Hawkes,  Asst.  Atty.  Gen.,  for  appellee. 

MASON,  J.  TbA  Leglflatnre  of  1913  cre- 
ated the  <^ce  of  state  fire  marshal,  and  pro- 
vided that  for  the  purpose  ot  maintainlnc 
hia  department  be  might  levy  an  annual  tax 
on  each  **flre  insurance  ctMUpany"  d(dng 
bufduess  in  the  state,  not  to  exceed  "three 
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dfl^tha  of  one  pw  coot  ot  a  snm  equal  to 
the  gnwB  cash  rec^ts  as  pranlniu  of  sncb 
company  on  aU  tnulnesa  transacted  hy  It  In 
tbe  state  ot  Kansas  during  the  year  next 
ivecedlnc."  Laws  ms,  c.  812,  |  IS.  The 
St.  Fanl  Fire  ft  Marine  Insurance  Gwnpany, 
besides  Insiulng  against  flres,  writes  hall, 
tornado,  and  marine  insnrano&  A  tax  was 
levied  against  It  upon  the  basis  of  the  total 
business  done  by  It  In  the  state.  It  paid 
tbB  full  amount,  protesting,  however,  that 
It  was  liable  only  upon  the  bads  of  Its  re* 
celpts  from  premiums  received  on  account  ct 
polidea  issued  which  insured  against  fire. 
It  then  sued  to  recover  the  amount  It  con- 
tended to  be  UlegaL  A  demurrer  to  Its  peti- 
tion was  sustained,  and  It  appeals. 

The  whole  controversy  is  as  to  tbe  mean- 
ing of  the  words  "on  all  business  transacted 
by  it  in  the  state  of  Kansas  during  the  year 
next  preceding."  Tbe  state  contends  that 
they  are  too  plain  to  require  interpretation ; 
that  there  Is  no  escape  from  th^r  literal 
Import ;  that  Are  Insurance  companies  are  to 
pay  the  prescribed  tax  based  on  the  amount 
received  for  all  the  insurance  wrlttoi  by 
them*  whatever  the  character  of  the  risk 
Insured  against  Thel  plaintiff  Tngintg^nq 
that  the  tax  should  be  calculated  upon  the 
amount  derived  from  tbe  Issuance  of  pol- 
icies which  insure  against  loss  by  fire.  Ob- 
vlonsly  the  reason  why  flre  insurance  oom- 
panies  were  singled  out,  and  why  th^,  and 
no  others,  were  subjected  to  the  payment  of 
this  tax,  was  because  the  maintenance  of 
the  department  of  the  flre  marshal  was  re- 
garded as  conferring  a  special  benefit  upon 
them,  not  shared  by  otiiers,  through  the  re- 
duction in  the  losses  occasioned  by  flres. 
Apart  from  any  question  of  the  power  of  the 
Legislature  to  Impose  such  a  peculiar  burden, 
in  the  absence  of  any  compensating  benefit, 
it  Is  clear  that  the  two  matters  were,  in  fact, 
associated  In  tbe  mind  of  the  draftsman  of 
the  bill.  Interpreting  the  entire  act  In  ac- 
cordance with  its  spirit  as  evidenced  by  the 
portions  of  tbe  section  quoted,  we  think  it 
must  be  said  that  the  Legislature  Intended 
the  tax  to  be  measured  by  the  amount  of 
premiums  received  by  flre  Insurance  com- 
panies from  their  business  as  such;  that  la, 
from  writing  policies  which  Insured  against 
flre.  Flre  Insnranoe  la  a  distinct  line  of 
business.  A  company  engaged  In  It  may 
alsf^  where  no  legal  obstacle  exists,  write  In- 
surance against  hall  or  tornadoes,  or  engage 
In  any  other  business ;  but  when  It  does  so, 
It  is  not  strictly  speaking  operating  as  a 
flre  insurance  company.  Hie  distinction 
would  be  Immaterial  for  many  purposes; 
but  It  Is  very  Important  where  losses  by  flre 
are  an  essential  element  of  the  matter  un- 
der consideration,  as  In  Oils  case.  We  oon- 
dude  that  the  demurrer  to  the  petition  should 
be  overruled.  We  think  this  cradusUm  jus- 
tified on  the  grounds  already  stated,  but  it 


is  reinforced  by  other  oonsiderationB.  In 
several  states  statutes  of  substantially  stmi- 
lar  phraseology  have  been  In  force  for  some 
years.  It  Is  said  in  the  plaintiff's  brief  tliat 
under  n<Hie  of  them  has  an  attempt  ever  been 
made  to  tax  the  business  oC  hall,  tornado, 
or  marine  Insnrance,  as  far  as  counsel  have 
learned,  although  the  scope  of  tbe  inquiry 
made  is  not  indicated.  In  the  state's  brief 
no  Instance  to  the  contrary  Is  dted.  The 
practicat  prior  construction  given  to  Qie  law 
elsewhere  is  not  controlling,  but  is  a  matter 
to  be  weighed  In  determining  the  Intent  of 
the  -Kansas  L^islature.  Again,  plansible 
objections  upon  constitutional  grounds  can 
be  made  to  an  attempt  to  tax  the  proceeds  of 
hall,  tornado,  or  marine  insnrance,  to  sustain 
a  department  devoted  to  the  reduction  of  loss- 
es by  fire,  and  it  is  said  (although  the  doctrine 
seems  questlMiable)  that,  "where  a  statute 
Is  susceptible  of  two  constructions,  by  one  of 
which  grave  and  doubtful  constitutional  ques- 
tions arise,  and  by  the  other  of  whidi  such 
questions  are  av(rided,"  the  duty  of  the  court 
Is  to  ad<q?t  the  latter.  United  States  v.  Del- 
aware &  Hudson  Co.,  213  tJ.  8.  366,  408,  29 
Sup.  CL  627.  fiSa  <6S  L.  Sd.  886). 

Tte  Judgment  is  reversed,  with  directi«is 
to  overrule  the  demurrer  to  the  petttlon.  All 
tbe  Justioes  ccmcnrrlng. 


HABOLD  V.  ATCHISON,  T.  ft  S.  F.  BY.  CO. 

(No.  19061.) 
(Supreme  Coort  of  Kansas.    Dec  12,  1914.) 

{ByliabuB  »y  tU  Com.) 

1.  Caxuebb  ffi  B9*>~SiLz.  or  LaniNO— IdA- 
uurr  TO  unxofxvT  Holdib. 

The  rule  which  invests  the  innocent  holder 
of  B  bQl  of  lading  with  rigbta  not  available  to 
the  Bbipper,  declared  in  SaTings  Banic  v.  A., 
T.  ft  S.  F.  B.  Ooy  20  Kan.  619,  BaUway  Oo.  v. 
Hatchings,  78  Kan.  768.  99  Pac.  230.  and 
Hutchinn  v.  Railway  Co.,  81  Kan.  4TO,  114 
Pac.  1079,  41  I*  B.  A.  (N.  S.)  BOO,  fol- 
lowed in  a  case  where  the  plalotiir  purcbaMd 
com  descilbed  In  a  bill  of  lading,  and  paid  the 
shipper's  draft  attached  to  the  bul  In  Qte  usual 
coune  of  business. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  170-190;  Dec.  Dig.  S  B9.*3 

2.  CovuBBCS  (V  SO*)— SHOSTAOas  on  Shtp- 

HBHIB— AlXOWAHCB  OV  ATTOBHBT's  FSES— 

Vaudxtt  or  Statute. 

The  provisions  of  section  7107  of  tbe  Gen- 
eral Statutes  of  1900,  allowine  an  attorney's 
fee  upon  tbe  prosecution  of  clauns  for  damages 
against  a  railway  company  for  shortage  on 
shipments  of  grain,  aeeo,  or  hay,  are  not  trtn 
noxlons  to  th«  federal  regulations  of  Interstate 
commerce. 

[Ed.  Note.— For  other  eases,  see  Commerce, 
Dec.  Dig.  I  80.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Actlm  by  J.  R.  Han^  against  the  Atchi- 
son, Topeka  ft  Santa  F6  BaQway  Company. 
From  a  Judgment  for  plaintiff,  d^oidant  ap- 
peals. Affirmed. 
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W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
aa  of  Topeka,  and  J.  D.  Uonston.  of  Wlcbita. 
for  appellant.  Campbell  &  Campbell,  at 
Wichita,  for  appellee. 

BENSON,  J.  The  plaintifr,  a  grain  dealer, 
at  Wichita,  aeeka  to  recover  damages  from 
the  railway  company  for  fatlore  to  deliver 
tn  a  reasonable  time  a  car  load  of  shelled 
com  at  Elk  Falls,  In  accordance  with  a  bill 
ot  lading  issued  by  the  company  at  Kansas 
City,  Mo. 

On  September  14,  3910,  tbe  plaintiff  sold  to 
Shoe  Sa  Jackson  a  car  of  No.  8  shelled  com, 
to  be  shipped  to  Elk  Falls  within  seven  days. 
On  the  same  day  the  plaintiff  purchased  car 
No.  h.  W.  33791  of  bulk  com  from  the  Nev- 
UnK  Elevator  Company  at  Wichita,  whldk  In- 
dorsed to  him  a  bill  of  lading  issued  by  the 
defendant,  dated  September  21,  1010,  show- 
ing the  receipt  of  tbe  con^  on  that  day  at 
Kansas  City,  Mo.,  from  C.  T.  Fisher  Grain 
Company,  consigned  to  order  of  the  shipper 
at  Elk  Falls,  "Notify  NevUng  Elevator  Com- 
pany." The  plaiutifF  paid  a  draft  attached 
to  the  bill.  The  com  did  not  arrive  at  Elk 
Falls  until  October  9th,  and,  because  of  the 
delay,  was  not  accepted  by  Shoe  &  Jackson. 
The  sole  had  been  made  at  63  cents  per  bush- 
el, which  plaintiff  would  have  received  had 
it  been  delivered  in  a  reasonable  time  after 
September  2lBt  By  reason  of  a  decline  in  tbe 
market.  It  was  worth  only  65  cents  per  bushel 
on  arrival,  and  was  sold  by  the  plaintiff  at 
that  price.  Moreover,  lliere  had  been  a  loss 
of  2,000  pounds  In  transportation. 

It  appears  that  the  shipment  Intended  to 
be  described  In  the  bill  of  lading  originated 
at  Tonka,  Neb.,  on  the  Union  Pacific  Railway, 
and  was  billed  on  the  car  L.  W.  S3791  by 
James  Bell  &  Son  to  shipper's  order,  Topeka, 
notify  O.  V.  Fisher  Grain  Company,  care  of 
Santa  for  shipment  The  bill  was  dated 
at  Yanka  September  2l8t,  and  was  Indorsed 
by  Bell  &  Son  to  Fisher  Grain  Company. 
That  company  paid  tbe  shipper's  draft,  took 
the  bill  of  lading  to  the  defendant's  agent 
at  Kansas  City,  and  received  In  exchani;e 
the  bill  of  lading  first  referred  to  on  the 
24th  day  of  September,  instead  of  the  2lBt 
day  of  September,  the  date  named  in  the 
lustmment.  Ths  car  arrived  in  Topeka  on 
September  28tb,  and  was  sent  by  tbe  Union 
Pacific  Company  to  the  Atdilson,  Topeka  & 
Santa  T6  Railway  Company,  but  on  Septem- 
ber 30th  it  was  sent  back  to  the  Union  Pacific 
Company  because  the  car  was  In  bad  condi- 
tion. Tbe  Union  Pacific  Company  then  sent 
it  to  an  elevator,  where  the  com  was  trans- 
forred  to  another  car,  and  on  October  6th 
was  sent  to  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company,  and  by  that  company  was 
moved  to  Elk  Falls.  It  was  never  at  Kansas 
City.  The  Issnnnce  of  the  last  bill  of  lading 
at  Kans.is  City  on  the  21st  of  September  for 
corn  that  did  not  rench  the  Snnta  FS  Railway 
until  September  28th  Is  explained  by  the  de- 
fendant as  an  error  in  the  date  of  the  blU. 


The  contention  of  the  plaintiff  is  that, 
bavins  received  the  bill  of  lading  in  the 
QBual  cwnrae  of  business,  showing  a  shipmoit 
on  September  21st,  which  was  in  time  to 
meet  the  requirements  of  his  contract  of  sale, 
he  relied  upon  the  statements  In  the  bill,  and 
that  the  defendant  Is  responsible  for  the 
natural  and  probable  consequence  of  its  error 
or  mistake  tn  Issuing  it.  He  had  no  notice 
from  the  bill  or  otherwise  that  the  shipment 
originated  over  another  line,  or  at  another 
place,  or  that  the  com  was  never  in  Kansas 
City,  or  that  the  date  was  wrong,  or  that  the 
car  was  in  bad  order,  and  insists  that  the 
company  was  bound  to  know  that  the  bill  of 
lading  might,  In  the  ordinary  course  of  busi- 
ness, be  negetlated  and  transferred  to  an  in- 
nocent purchaser. 

The  defendant  contends  that,  having  car- 
ried the  com  to  Its  destination  wfthin  a  rea- 
sonable time  after  it  was,  in  fact,  received, 
it  is  not  liable  for  any  loss  caused  by  error 
in  the  date  of  the  receipt  shown  upon  the 
bill  or  by  the  bad  condition  of  the  car,  or 
otherwise.  Attention  Is  called  to  the  fact 
that  the  com  was  not,  In  fact,  received  by 
the  defendant  until  after  the  time  limit  for 
shipment  agreed  upon  In  the  plaintiff's  con- 
tract of  sale  had  expired.  It  Is  also  argued 
that  a  wrong  measure  of  damages  was  ap- 
plied. 

[1]  The  first  question  to  be  decided  Is 
whether,  as  against  the  plaintiff,  the  company 
is  bound  by  the  statements  in  its  bill  of  lad- 
ing, which  la  In  the  usual  standard  form, 
approved  by  the  Interstate  Commerce  Com- 
mission, showing  an  original  shipment  at 
Kansas  City  to  Elk  Falls  to  shipper's  order. 
Tbe  defendant  refers  to  the  instrument  as  an 
exchange  bill  of  lading,  but  there  Is  nothing 
upon  it  to  indicate  that  It  was  so  Issued,  and 
the  plaintiff  had  no  knowledge  that  the  facts 
were  not  as  stated  In  the  Instrument  Prac- 
tically the  same  question  was  presented  In 
Railway  Co.  v.  Hutchlngs.  78  Kan.  158,  0^ 
Pac.  230,  and  Hutchlngs  v.  Railway  Co.,  S4 
Kan.  479,  114  Pac.  1079,  41  L.  B.  A.  (N.  S.) 
500.  In  the  first  opinion  In  that  case  con- 
flict In  authority  upon  the  question  whetlier 
a  carrier  may  be  held  liable  to  an  Innocent 
holder  upon  a  bill  of  lading,  where  it  has 
not  received  the  goods,  was  fully  considered, 
and  It  was  held,  following  the  decision  In 
Savings  Bank  t.  A.,  T.  ft  S.  F.  R.  Co.,  20 
Kan.  519,  that  the  carrier  Is  liable  in  such 
a  case,  "because  the  knowledge  whether  tbe 
goods  have  been  received,  and  therefore  the 
power  In  fact  conferred,  Ilea  peculiarly  with 
the  carrier's  agent,  who  Is  held  out  to  the 
public  as  having  authority  to  make  a  state- 
ment upon  which  innocent  parties  may  rely, 
and  the  carrier  la  therefore  estopped  to  deny 
the  receipt  of  the  goods  as  stated  In  the  bill." 
(Syl.  2  [b]).  In  the  second  opinion  In  that 
case  the  effect  of  a  Missouri  statute  relating 
to  bills  of  lading  was  considered,  and  the 
rule  in  Kansas  was  held  to  previUl  in  tliat 
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state  also  by  force  of  the  atatate;  the  bill 
of  lafllng  bavlDg  been  Issued  tber&  Although 
that  statute  la  not  Invoked  In  this  case,  It 
will  be  preeomed  that  the  law  In  Missouri 
Is  the  seme  as  in  Kanstu.  It  Is  unnecessar}- 
to  restate  the  arguments  or  refer  further  to 
the  authorities  upon  which  the  rule  Is  estab- 
lished by  the  dedslons  referred  to,  which  in- 
vests the  innocent  holder  of  a  bill  of  lading 
with  rlg*its  not  available  to  the  original  ship- 
per. Having  been  fully  fronsldered  and  ap- 
proved, the  rule  Is  adhered  to. 

No  material  dlSerence  in  principle  is  dis- 
covered between  a  case  where  a  bill  of  lad- 
ing conies  into  the  hands  of  a  banker  who 
has  paid  a  draft  drawn  against  the  shipment, 
as  in  the  Hutcbings  Case,  and  a  case  where 
the  commodity  is  bought  by  an  innocent  hold- 
er to  whom  the  bill  la  transferred  In  the 
usual  course  of  business.  Nor  is  there  any 
difference  In  the  legal  consequences  flowing 
from  a  bill  Issued  without  the  receipt  of  the 
goods  at  any  time  and  one  issued  before  the 
goods  are  received  provided  a  loss  fulls  up- 
on the  transferee  in  the  usual  course  of  busi- 
ness as  a  direct  consequence  of  the  misstate- 
ment. 

Upon  the  question  of  damages  it  Is  suffi- 
cient to  follow  the  usual  rule  that: 

"A  party  entitled  to  recover  on  the  breach  of 
a  contract  should  be  allowed  such  damages  as 
are  the  natural,  direct,  and  proximate  reault  of 
the  breach."  Geoi^e  v.  Lane,  80  Kan.  04,  102 
Pae.  55. 

As  was  said  in  Savings  Bank  v.  A.,  T. 
&  S.  F.  R.  Co..  20  Kan.  619,  622: 

"The  castom  of  grain  dealers  Is  to  buy  of  the 

{iroducer  his  wheat,  corn,  barley,  etc.;  then  de- 
iver  the  same  to  a  railroad  company  for  ehip- 
Dient  to  market.  The  railroad  company  issues  to 
the  shipper  its  bill  of  lading.  The  shipper  takes 
his  bill  of  lading  to  a  bank,  draws  a  draft  upon 
his  t'ommission  merchant  or  conBipnee  aeainst  the 
shipment,  and  attaches  his  bill  of  ladin}?  to  the 
draft.  Upon  the  faith  of  the  bill  of  lading,  and 
without  further  inquiry,  the  bank  cashes  the 
draft.  •  *  *  A  mode  of  business  so  bene- 
ficial to  BO  man:r  classes  onght  to  receive  the 
favoring  recognition  of  the  law  to  aid  its  con- 
tinuance; and  the  later  decisions  have  gone 
very  far  to  strengthen  the  quasi  negotiahility  of 
bills  of  lading,  independent  of  any  statutory  au- 
thority. •  •  •  When  is.iued,  the  nartiea  is- 
suing them  (bills  of  lading)  have  the  Icoowlctlge 
that  thpy  may,  and  probably  will,  be  used  with 
commission  merchants,  or  at  some  bauk,  to  ob- 
tain advnnreg  of  money.  In  the  must  of  cases 
this  result  is  almost  certain  to  follow.'* 

Agnln,  it  was  said  In  Weber  v.  Railway 
Co.,  69  Kan.  611,  615,  77  Pac.  5.^?,  534: 

"It  is  a  well-known  commercial  usuage  for 
shippers  to  make  drafts  on  their  consignees 
with  hills  of  lading  attached  and  obtain  the 
amounts  drawn  for  at  a  bank  before  the  receipt 
of  the  grain  at  its  destination." 

TMs  usual  and  ordinary  course  of  business 
thus  known  and  recognized  by  shippers,  car^ 
riera,  and  consigners  affords  snfBcimt  In- 
formation to  the  parties  that  a  hreadi  of  the 
undertaking  to  deliver  the  goods  In  a  rea- 
sonable time  will  result  in  such  losses  as 
may  arise  from  depreciation  in  the  market 
value  of  the  commodity  carried;  since  that 


is  the  ordinary  and  natural  result  of  the 
defanit  of  the  carrier.  This  is  the  measure 
of  damages  where  there  is  an  unreasonable 
delay  in  the  shipment  of  live  stock.  Rail- 
way Co.  V.  Fry,  79  Kan.  21«  98  Pac.  205. 

[2]  In  addition  to  the  depredation  In  mar-'- 
ket  valne,  there  was  a  recovery  for  the 
value  <3i  com  lost  in  transit,  and  an  attor- 
ney's fee  of  960  was  therefore  allowed  to 
the  plaintiff  under  the  provisions  of  section 
7107  of  the  General  Statutes  of  1909.  and 
the  stipulation  "That,  if  the  plaintiff  was  en- 
titled to  recover  attorney's  fees,  $50  would 
be  a  reasonable  amount."  The  defendant  ob- 
jects to  the  fee,  on  the  ground  that  no  de- 
mand In  writing  was  made  30  days  before 
suit,  as  required  by  the  statute,  and  also  up- 
on the  ground  that  the  statute  Is  inoperative 
as  applied  to  interstate  shipments,  since  the 
Congress  has  exercised  its  paramount  au- 
thority over  the  snbject  in  the  enactment  of 
the  Hepburn  Law,  especially  in  section  20, 
known  as  the  Garmack  amendment. 

It  was  admitted  at  the  trial  "that  demand 
was  made  by  the  plaintiff  of  the  defendant 
on  this  claim  December  23,  1910."  This  ap- 
pears to  obviate  the  first  objection.  While 
the  statute  requires  the  demand  to  be  made 
upon  the  agent,  of  the  station  at  which  the 
grain  was  shipped,  the  admission  of  a  de- 
mand npon  the  company  in  the  terms  quoted 
is  construed  to  admit  that  the  demand  was 
made  of  the  proper  agent 

The  objections  based  npon  federal  regula- 
tion of  Interstate  commerce  remain  to  be 
considered.  In  an  action  under  the  statute 
before  referred  to  It  was  held: 

"The  statute  dted  is  a  measnre  in  exercise  of 
the  poli<»  power  of  the  state,  and  does  not 
assume  to  regulate  commerce  between  the 
states.  It  la  not,  therefore,  repugnant  to  the 
commerce  clause  of  the  federal  Constitution, 
and,  being  a  police  regulation,  the  provision 
contained  in  it  allowiog  an  attorney's  fee  for 
the  SQCcessful  prosecution  of  a  case  within  Its 
terms  is  constittitional."  Railway  Co.  v.  Sim- 
onson,  64  Kan.  802,  68  Pac.  653. 

Before  that  decision  this  court  had  held 
in  several  cases  that  the  statute  allowing 
an  attorney's  fee  in  actions  against  railroad 
companies  to  recover  damages  from  fire  was 
valid.  In  one  of  these  cases  (Railroad  Co.  v. 
Matthews,  66  Kan.  447,  49  Pac.  602)  it  was 
said  that  the  imposition  of  an  attorney's 
fee  in  such  cases  was  In  the  nature  of  a  po- 
lice regulation,  and  within  legislative  power. 
That  decision  was  affirmed  in  Atchison,  To- 
peka,  etc..  Railroad  v.  Matthews,  174  U.  S. 
96,  19  Sup.  Ct  009,  43  I/.  Ed.  909,  citing  and 
approving  GulA  Colorado  &  Santa  W6  Rail- 
way T.  EUIS,  165  U.  S.  160.  17  Sup.  Ct  255. 
41  L.  Ed.  666.  In  the  Bills  Case  a  statute 
of  Texas  allowing  an  attorney's  fee  to  plain- 
tifls  in  acttons  against  railroad  corporations 
on  elaims  not  exceeding  ^200  for  personal 
services,  overdiarge,  or  lost  or  damaged 
freifl^  or  stock  killed  was  held  valid.  In 
another  action  nnder  the  Tezaa  statute  the 
allowance  of  an  attorney's  fee  was  oonsld- 
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ered.  Tbe  contention  was  that  the  statute 
was  In  conflict  with  the  federal  Constltatlon 
and  acts  of  Congress  regulating  commerce. 
It  was  said  in  the  opinion: 

"Manifestl;,  the  purpose  ia  merely  to  require 
tbe  defendant  to  reimoorse  the  plaintiflE  for  a 
part  of  his  ezpensea  not  otherwise  recoverable 
as  'coats  of  suit'  So  far  as  It  goes,  It  imposes 
only  compensatory  damages  ni>on  a  d^endant 
who.  In  tbe  judgment  of  the  Legislature,  unrea- 
sonably delays  and  reslats  payment  of  a  just 
demand.  Tbe  outlay  for  an  attorney's  fee  is  a 
necessary  consequence  of  the  litigatlott,  and, 
since  it  must  fall  upon  one  party  or  tbe  other, 
it  is  reasonable  to  Impose  it  upon  the  party 
whose  refusal  to  pay  a  Just  claim  renders  the 
litigation  necesssry.  Tbe  allowance  of  ordinary 
costs  of  suit  to  tbe  prevailing  party  rests  upon 
tbe  same  principle."  Missouri,  Kansas  &  Texas 
Ey.  V.  Cade,  233  U.  S.  642,  651,  652,  34  Sup. 
Ct.  678.  681  (58  I*  Bd.  1135). 

In  Mlssoarl.  Kansas  A  Texas  Ry.  Co.  t. 
Harris,  234  U,  S.  412,  410,  34  Sup.  <?t  790. 
793  (58  L.  Ed.  1377),  the  Texas  statute  was 
again  examined  In  the  light  of  the  constitu- 
tional and  statutory  regulations  of  com- 
merce, and  it  was  held  not  to  be  obnoxious 
to  either.  Reference  was  made  to  the  fact 
that  the  act  related  only  to  the  collection  of 
claims  not  exceeding  $200,  and,  having  a 
broad  sweep,  which  only  Incidentally  In- 
cludes claims  arising  out  of  Interstate  com- 
merce, It  could  not  be  held  to  be  a  burden 
upon  It.  The  opinion  quotes  from  one  de- 
livered by  Justice  Harlan  in  field  t.  Colo- 
rado, 187  U.  8.  187,  148,  28  Sup.  OL  92,  96 
(47  L.  Bd.  108): 

"It  ahould  never  be  held  that  Oongress*  In- 
tends to  supersede  or  by  its  legislation  suspend 
the  exercise  of  tbe  police  powers  of  tbe  states, 
even  when  it  may  do  so,  unless  its  purpose  to 
effect  that  result  is  clearly  manifested.  This 
court  has  said — and  the  principle  has  been  often 
nafflnned — that:  *Iu  the  application  of  tliis  prin- 
ciple of  Buinremacy  of  an  act  of  Congress  In  a 
case  where  the  state  law  is  but  the  exercise  of 
a  reserved  power,  tbe  repugnance  at  conflict 
should  be  direct  and  posiave,  so  that  tiie  two 
acts  could  not  be  leeoneilea  w  ecmslBtently 
stand  together.'  ** 

While  some  points  of  difference  between 
the  Texas  statute  and  the  Kansas  statute 
now  under  consideration  are  suggested,  it  Is 
difficult  to  formulate  any  distinction  in  prin- 
ciple Uiat  would  make  the  provision  relating 
to  an  attom^'s  fee  in  one  Talid  and  the 
other  Invalid.  True,  claims  to  wbldi  the 
Texas  statute  applies  are  limited  In  amount, 
but  it  cannot  be  that  the  impo^tlon  of  an 
attom^s  fee  reasonably  graduated  to  tbe 
amount  of  a  claim  is  a  burden  on  commerce 
where  the  claim  is  large,  and  not  a  burden 
where  It  la  araall.  The  carrier  has  as  good 
a  right  to  resist  itayment,  on  the  ground  of 
Injustice,  of  a  claim  under  9200  as  one  over 
that  amount  Hie  Texas  statute  limits  tbe 
fee  to  $20,  evincing  a  leglslatlTe  purpose  to 
observe  a  Sunt  relation  to  the  ma-rim^m 
amount  tbat  might  be  recovered.  Under  our 
statute  the  fee  must  be  reasonable,  and  In 
administering  tbe  law  courts  wHl  have  a 
Just  regard  to  the  amount,  the  payment  of 


which  Is  unjustly  delayed  for  the  prescribed 
statutory  period  after  notice  and  demand. 
The  Kansas  statute  relates  only  to  the  ship- 
ment of  grain,  seeds,  and  hay.  The  Texas 
statute  is  broader,  and  covers  frei^t  losses 
generally.  This  difference  does  not  appear 
sufficient  to  make  an  allowance  <tf  an  at- 
tonwy's  fee  a  burden  upon  Interstate  com- 
merce in  prosecutlona  for  damages  under 
one  statute,  and  not  under  the  other.  The 
provisions  of  our  statute  for  an  attorney's 
fee  having  been  heretofore  held  valid  by  thli 
court,  and  the  princ^>le  being  sanctioned 
by  the  contrc^llng  fedwal  decisions  dted.  It 
follows  that  there  was  no  error  In  the  allow- 
ance made  In  this  case. 

The  Judgment  la  affirmed.  All  the  Jnstiees 
concurring. 


EDMISTON  V.  THE  HOMESTEADERS. t 
(No.  19059.) 
(Supreme  Court  of  Kansas.    Dea  12,  iSSli) 

iNsimjures  <|  TOR*)  —  VMAmvAL  Bunm 
CEBTinoATa— FoBFamrBx— Eeroppxi/— Sur- 

viciENCT  OP  Evidence. 

In  an  action  uiran  a  certificate  of  insoniice 
issued  by  a  fraternal  benefit  association,  tbe 
by-laws  of  which  provide  that  a  member  who 
has  failed  to  pay  an  assessment  on  or  befoR 
tbe  last  day  in  tbe  month  for  which  assessnienta 
ar«  due  shall  be  suspended  without  notice  and 
remain  suspended  untii  reinstated  by  filing  a 
health  certificate  and  the  payment  of  deliii- 
guent  dues  and  assessments.  It  is  held  (follow- 
ing Forestera  v.  Hollia,  70  Kan.  71,  78  Pac 
160,  3  Ann.  Gas.  535,  and  Fenn  v.  Life  Inaur 
auce  Oo^  90  Kan.  34,  133  Pac.  159)  tbat  the 
facts  stated  In  the  onnion  show  the  adopticHi 
by  die  association  of  a  custom  and  coarse  ct 
conduct  at  variance  with  the  by-laws,  which 
estop  tiie  association  from  claiming  a  (or- 
feitore,  and  that,  the  death  of  the  aaaured 
occurring  prior  to  the  time  at  which  tbe  custom 
permitted  her  to  pay  the  assessment,  she  was  at 
the  time  of  her  death  a  member  in  good  stand- 
ing. 

[Ed,  Note. — For  other  cases,  see  Inaurance, 
Cent.  Dig.  H  1907-1916;  Dec.  Dig.  |  756.»] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Thomas  Edmlston  against  tbe 
Homesteaders.  From  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Frank  H.  Dewey,  of  Des  Moines,  Iowa, 
and  Gilbert  U.  Gander,  of  CoffeyvlU^  for  w 
pellant  A.  B.  Lamb,  of  Coffey ville,  for  ap- 
pellee. 

POBTEB,  J.  In  the  district  ooort  the 
plalntlfl  recovered  Judpnent  In  an  acti<» 
upon  a  certificate  of  Insurance^  Tbe  defoid- 
ant  aroeals. 

The  defendant  la  a  ftatamal  insnranoe  as* 
soclation  with  Its  supreme  office  at  Dea 
Moines,  Iowa.  Its  local  lodges  are  called 
"Homeateada."  Jennie  I!dmlflt<»i  became  a 
membw  at  the  CofteyvUle  Homestead  b 
June,  1907,  and  tiie  defendant  tssned  to  her 
at  that  time  a  certlOcate  of  Insurance  tor 
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tViOO,  payable  at  bar  death  to  lier  brother 
Thomas  Edmlaton,  who  was  named  as  bene- 

*  flciary.  Jennie  Edmlsttm  died  on  Noveanber 
6,  1912,  and  the  plalntUTa  rU^t  to  lecorer 
upon  the  certificate  of  Isancauoe  dependa  nj/n 
on  whether  she  waa  a  member  ot  the  order 
In  good  standing  at  the  time  of  her  death. 
The  defendant  claims  that  she  was  siispend- 
ed  on  NoTember  1,  1912,  for  nonpayment  of 
the  assessment  for  the  previons  month  of 
October,  The  plaintiff's  contention  Is  that 
the  defendant  Is  estopped  from  claiming  a  for- 
feiture of  the  certificate  In  controversy.  The 
by-laws  provide  that  a  member  who  has  fail- 
ed to  pay  hlB  assessment  on  or  before  the 
last  day  in  the  month  in  which  assessments 
are  due  shall  be  stispended  without  notice, 
and  so  remain  suspended  until  reinstated  as 
provided.  Another  by-law  provides  that  a 
member  wiio  has  been  in  suspension  for  three 
months  shall  be  reinstated  if  In  good  health 
by  filing  a  health  certificate  and  the  payment 
of  delinquent  dues  and  assessments.  Ac* 
cording  to  the  by-lawa,  Jennie  Bklinlston 
ahould  have  paid  the  October  assessment  on 
or  before  October  31.  1912.  At  the  time  of 
her  death,  November  6th,  this  assessment 
had  not  been  paid.  On  November  6th,  the 
day  following  her  death,  the  plaintiff  of- 
fered to  pay  the  assessment,  but  the  local  sec- 
retary of  the  defendant  refused  to  accept 
payment.  The  plaintHTs  evidence  shows  that 
for  a  long  time  prior  to  the  month  of  No- 
vember. 1912,  it  had  been  the  custom  of  tbe 
secretary  of  the  Ot^EeyvUle  H<Hne8tead  to 
leave  tbe  rec^pts  tog  its  members  at  a  cer- 
tain bank,  and  it  was  ctistomary  for  some 
of  the  members  to  call  at  the  bank  and  pay 
their  dues  and  aaseasments  there  and  re- 
ceive th^  reo^pts  signed  the  secretary. 
Jamie  Edmlston  for  several  years  had  paid 
her  dnea  and  assesamento  at  this  bank,  and 
had  received  her  receipt  tbere,  and  it  had 
been  the  custom  of  the  oflteers  of  the  bank, 
with  the  knowledge  and  coosent  of  the  local 
secretary,  to  reo^ve  does  and  assessments 
from  members  at  any  time  while  the  receipts 
remained  at  tbe  bank,  whldk  in  some  instanc- 
es waa  as  late  as  the  7th  of  tbe  following 
month,  and  this  without  exacting  a  health 
certificate,  as  the  by-laws  of  the  dtfendant 
required.  It  was  also  shown  that  members 
making  payments  In  this  manner  after  tbe 
last  day  of  the  month  for  which  assessments 
were  due  were  not  suspended,  but  were  car- 
ried upon  the  books  of  the  local  homestead 
the  same  as  members  who  had  made  their 
payments  as  provided  for  In  the  by-laws.  It 
appears  from  the  evidence  that  in  1912  there 
were  about  412  members  of  tbe  Coffeyvllle 
Homestead.  About  one-fourth  of  them  paid 
their  assessments  at  the  bank  during  that 
year.  There  were  always  a  few  stragglers 
who  paid  at  the  bank  between  the  1st  and 
the  6th,  and  In  some  instances  as  late  as 
the  6th  of  the  following  month.  The  de- 
fendant's by-laws  contained  a  provision  that 


the  failure  of  the  local  secretary  to  mail  the 
monthly  payments  to  the  Supreme  Secretary 
before  the  6tb  day  of  tbe  month  following 
the  collecthxi  of  the  same  idionld  suspend  the 
homestead,  and  that  notice  of  such  suspen- 
slon  should  be  mailed  by  the  Supreme  Secre- 
tary to  the  president,  secretary,  and  treas- 
urer of  tbe  ddlnquent  homestead.  This  pro- 
vidon  was  not  enforced,  however;  the  sec- 
retary of  the  CofC^yidlle  Homestead  did  not 
usually  mail  her  r^jwrt  to  the  Supreme  Sec- 
retary until  about  tbe  9tb  of  each  month. 
So  far  as  the  evidence  shows,  the  charter  of 
the  CoffeyvUle  Homestead  was  never  sus- 
pended, and  no  notice  of  suQpenston  waa  ever 
given  by  the  officers  of  the  Supreme  Lodge, 
but  they  continued  to  rec^ve  tbe  remittances 
and  the  report  fnmi  tbe  secretary  of  the 
CoffeyvUle  Hcmiestead  after  tbe  5th  of  the 
month  without  objection.  The  plalntilTB 
evld»ce  showed  that  Jennie  Bdmiston  bad 
paid  two  of  her  last  tea  assessments  after 
the  first  day  of  the  following  month;  one 
having  been  paid  on  January  6, 1912,  for  De- 
c«nber,  1911,  and  anotha:  payment  having 
been  made  on  Hay  4,  1912,  for  the  April  as- 
sessment It  waa  further  shown  that  41 
members  of  the  local  homestead  failed  to  pay 
their  October,  1012,  assessment  until  after 
tbe  time  provided  for  In  the  by-laws,  and 
that  9  of  the  members.  Including  the  presi- 
dent of  the  CoffeyvUle  Homestrad,  paid  ttielr 
October  assessments  on  the  6th  day  of  No- 
vember, 1912,  the  day  after  the  death  of 
Jennie  Edmlston,  This  was  the  day  on 
vfhldi  the  plaintiff  offered  to  pay  the  assess- 
ment for  Jennie  Kdmiston.  It  further  ap- 
pears that  in  cases  where  a  member  was 
permitted  to  pay  an  assessment  after  the 
first  day  of  the  foUowing  month  no  health 
certificate  waa  required. 

The  contentions  of  the  defendant  are: 
First,  that  the  by-laws  are  self-operating, 
and  the  failure  to  comply  therewith  of  it- 
self operates  to  suspend  the  member  and 
render  the  certificate  void ;  second,  that  re- 
instatement la  a  personal  privUege,  and  can- 
not exist  after  the  death  of  the  insured; 
third,  that  before  plaintiff  can  recover  on  the 
theory  of  a  waiver,  the  burden  rests  upon 
him  to  show  not  only  a  custom,  but  knowl- 
edge on  the  part  of  Jennie  Edmiston  of  the 
existence  of  such  a  custom,  and  also  knowl- 
edge on  the  part  of  the  supreme  officers  of 
tbe  defendant;  fourth,  that  the  by-laws  of 
the  defendant  expressly  provide  that  there 
ahaU  be  no  waiver  of  the  kind  relied  upon 
by  the  plaintiff.  The  particular  by-law  re- 
ferred to  reads  as  follows: 

"No  officer  of  tbe  society  is  authorized  or 
permitted  to  waive  any  of  the  provisions  of  tbe 
laws  ot  the  society  relating  to  tbe  substance  of 
iDsuraace.  or  the  payments  therefor  between  the 
members  and  the  society,  and  It  is  expressly 
understood  and  agreed,  that  any  failure  of  any 
officer  of  this  society  to  fully  observe  the  rules 
and  regulations  of  this  society,  or  its  by-laws  re- 
Bpecting  the  payments  due  the  Homestead  or 
Supreme  Office  shall  not  be  considered  a  waiver 
of  any  such  rules  or  requirements." 
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In  this  connection  It  Is  contended  tbat  'tlie 
local  secretary  was  the  agent  of  the  defend- 
ant to  collect  and  remit  tbe  benefit  assess- 
ments at  the  time  and  In  the  manner  pie- 
scribed  In  the  by-laws,  and  at  no  other  times 
and  upon  no  other  conditions,  and  that  no 
act  or  omission  of  the  secretary  of  the  local 
homestead  conld  create  any  liability  of  the 
defendant,  nor  coald  It  amount  to  a  waiver 
of  any  right  or  defense  belonging  to  the  de- 
fendant under  the  certificate  of  insurance 
and  the  by-laws  of  the  order  whltdi  became  a 
part  of  the  certificate. 

The  sole  qnestlon  in  this  case  is  whether 
the  defendant,  by  its  coarse  of  dealing  with 
the  local  lodge  and  with  Jennie  Edmlston, 
waived  the  provision  of  Its  by-laws.  It  can- 
not be  doubted  that  there  are  many  author^ 
Itles  which  hold  that,  where  a  member  of  an 
association  of  this  character  dies  before  hav- 
ing been  reinstated,  and  without  having  paid 
the  assessment,  it  Is  then  too  late  for  such 
member  to  be  reinstated  by  any  act  of  the 
benefldnry.  See  the  case  of  Modern  Wood- 
men of  America  v.  Tevis,  117  Fed.  369,  54 
O.  C.  A.  293,  and  cases  cited  In  the  opinion. 
But  In  our  view  of  the  case  plaintiff's  evi- 
dence established  a  custom  which  existed 
so  long  that  It  must  he  held  to  have  been 
witliiu  the  knowledge  of  the  supreme  ofBcerg 
of  the  defendant  It  Is  true  that  the  evi- 
dence shows  that  only  on  two  occasions  had 
Jennie  Edmlston  availed  herself  of  the  cus- 
tom, both  In  the  year  In  which  slie  died, 
once  In  January,  and  once  In  April.  Ttiis 
was  surely  sufficient  proof  to  show  that  she 
had  knowledge  of  the  custom,  and  that  she 
relied  upon  the  same.  The  testimony  show- 
ed tliat  the  local  secretary  habitually  violat- 
ed the  provisions  of  the  by-laws  to  forward 
her  report  to  the  Supreme  Secretary  on  or 
before  the  fifth  day  of  each  month,  and  that 
In  no  Instance  was  the  local  homestead  sus- 
pended, nor  any  notice  sent  to  the  local  secre- 
tary of  such  suspension.  This  was  certainly 
sufiiclent  to  bring  the  attention  of  the  officers 
of  the  Supreme  Lodge  to  the  existence  of  the 
custom.  Fenn  v.  Life  Insurance  Co.,  90  Kau. 
34,  133  Pac.  159. 

It  appears  that  there  Is  a  provision  of  the 
by-laws  that  the  secretary  of  the  local  home- 
steads are  under  the  Immediate  supervision 
and  control  of  the  executive  committee  of  the 
defendant,  and  this  committee  may  at  any 
time  discharge  them  for  cause.  Another  pro- 
vision of  the  by-laws  Is  that  the  local  secre- 
tary acts  for  the  supreme  officers  and  repre- 
sents them  In  the  local  homestead.  There 
appears  a  further  provision  that  the  local 
secretary  shall  collect  the  money  from  the 
members  and  forward  It  to  the  Supreme  Sec- 
retary, The  local  secretary  countersigns  all 
beneficiary  certificates  Issued  by  the  defend- 
ant and  attaches  the  homestead  seal  there- 
to ;  and  no  beneficiary  certificate  is  valid  un- 
til signed  and  sealed  by  the  local  secretary. 
In  the  case  of  Foresters  r.  Hollls,  70  Kam 


71,  78,  78  Pac.  160,  8  Ana  Cas.  535,  it  waa 
said  in  the  opinion: 

"The  financial  secretary  of  the  local  court  is 
not  only  an  officer  of  that  court,  but  he  acts  for 
the  association  as  well.  He  collects  anHS  for- 
wards the  assessments  from  the  endowment  fund 
to  the  Supreme  Secretary,  and  he  is  the  officer 
to  whom  all  other  dues  and  assesameDta  are  to 
be  paid." 

In  that  ease  It  was  lield  Oiat  payment  ac- 
cording to  a  eiutom  at  vaxianoe  with  the  by- 
lavra  of  the  order  will  prevent  a  forfeltote: 

"Nor  will  Buch  association  be  permitted  to  as- 
sert a  forfeiture  because  ftssessments  wore  not 
paid  at  the  times  stated  in  tlie  printed  by-laws, 
where,  by  the  adoption  of  a  custom,  or  the 
course  of  its  conduct,  it  has  led  the  insured 
members  honestly  to  believe  tbat  the  assess- 
ments  may  be  paid,  and  will  be  received,  at 
times  other  than  those  specified  in  the  printed 
rules."    Syl.  2. 

To  the  same  efTect  is  Modem  Woodmen  t. 
Jameson,  48  Kan.  718,  80  Pac.  460.  These 
cases,  and  the  case  of  Fenn  v.  Life  Insur- 
ance Co.,  90  Knn,  34,  38, 133  Pac.  159,  181,  ai« 
decisive  of  the  case  at  bar.  In  the  Fenn 
Case  It  was  held  that  the  evidence  was  suffi- 
cient to  warrant  a  finding  that  the  company 
had  waived  the  strict  time  of  payment  It 
was  said  in  the  opinion : 

"A  forfeiture  will  not  be  permitted  where  by 
tbe  adoption  of  a  custom  or  the  conrse  of  iti 
conduct  the  insurer  has  led  the  insured  meml>et 
honestly  to  believe  that  the  assessments  may  be 
paid  and  will  be  received  at  times  other  than  those 

Keci&ed  in  the  contract.  Foresters  v.  Uollis.  70 
an  71.  78  Pac.  160  [3  Ann.  Cas.  635]:  Bw- 
nt  Association  v.  Wood,  78  Kan.  812,  98  Pac 
219 ;  Hartford  Life  Ins.  Co.  v.  Unsell,  144  0. 
S.  439  [12  Sup.  CL  671,  36  L.  Ed.  496] ;  Home 
Protection  of  North  Alabama  v.  Avery,  85  Alt. 
348,  5  South.  143,  7  Am.  St.  Rep.  54:  Insur- 
ance Co.  V.  French,  80  Ohio  St  240  [27  Am. 
Rep.  448]."  ^ 

See,  also,  note  to  the  case  of  Morgan  v. 
Northwestern  Nat.  Life  Ins.  Co.,  7  Ann.  Caa 
382;  Grand  Lodge  A.  O.  U.  W.  v.  Lechmann. 
199  111.  140,  64  N.  B.  1022;  Bell  v.  Supreme 
Lodge,  Knights  of  Honor,  80  App.  Dlv.  60S, 
80  N.  T.  Supp.  751;  Seehorn  t.  OathoUe 
Knights  of  America,  95  Mo.  App.  233,  68 
S.  W.  049. 

The  anthoril7  of  an  officer  of  a  sobordi' 
nate  lodge  to  waive  forfeiture  for  nonpay- 
ment of  assestmients  is  discussed  in  a  note 
to  Royal  Ht^land^  ScoviU,  4  L.  B.  A. 
(N.  S.)  421. 

It  Is  urged,  however,  that  no  reinstate- 
ment oonld  be  made  of  Jennie  Edmiston  aft- 
er bar  death,  bat  as  we  view  the  gaestion, . 
her  death  occnrilng  prior  to  the  tbne  at 
which  the  ctutom  permitted  payment  of  tbe 
assessment,  wonld  make  no  differoiee.  If 
she  had  died  on  tbe  28Ui  day  of  October, 
with  tbe  right  to  make  a  payment  at  any 
time  before  the  Slat,  she  wonkl  have  been  a 
member  In  good  standing,  and  so  If  an  es- 
tablished custom  of  the  defendant  perofit- 
ted  lier  to  pay  her  assessment  as  late  as 
the  7th  day  of  the  following  month,  and 
she  had  the  right  to  rely  on  that  custom,  and 
to  pay  at  any  time  before  the  Ttb  without  a 
certificate  of  health,  then  her  death  before 


Digitized  by  Google 


Kan.) 


MALLOWS  T.  MALIX3WB 


829 


that  day  would  leave  ttie  situation  precisely 
the  same  as  though  she  had  died  on  the  29th 
of  the  month.  In  Trotter  v.  Qrand  Lodge,  132 
Iowa,  513,  109  N.  W.  1099,  7  L.  E.  A.  (N.  S.) 
509,  11  Ann.  Cas.  533,  the  benefldary  relied 
upon  a  similar  custom,  and  the  insured  died 
before  any  payment  was  made.  The  aecro- 
tary  of  the  local  lodge  was  frequently  awa; 
from  home  on  the  last  day  prescribed  by  the 
by-laws  for  payment  of  asBessnients,  and 
It  bad  long  been  his  custom  to  accept  pay 
ments  at  any  time  prior  to  the  day  when  he 
transmitted  the  collections  to  the  supreme 
body.  The  Iowa  court  applied  the  principle 
of  waiver  and  estoppel,  and  held  that  the 
by-law,  providing  that  a  failure  to  >  pay  on 
or  before  the  epedfled  day  would.  Ipso  facto, 
cause  a  mupenslon  of  tbe  member,  was  waiv- 
ed by  the  custom  of  the  local  officer  In  ae- 
oepttng  payments  after  that  date;  that  he 
was  tbe  agent  of  the  Siqjreme  Lodge  with 
respect  to  the  business  of  making  such  col- 
lections, and  although  the  insured  without 
having  paid  the  assessment  died  after  the 
first  4XF  the  month,  and  before  the  time  fixed 
by  tbe  custom  for  receiving  payments, 
the  ben^dary  could  xecorer.  In  the  opin- 
ion the  court  commeuts  upon  tbe  fact  that, 
although  payments  were  frequently  made 
after  the  date  specified  by  the  by-laws,  in  no 
Instance  was  a  dUinqoait  mesuber  treated  aa 
suspended,  provided  the  local  secretary  ac- 
cepted the  payment  prior  to  the  date  when 
he  trannnlttaa  the  collections  to  tbe  supreme 
body. 

We  think  the  w^ht  of  authority  and  rea- 
son suivorts  the  rule  that  the  defendant  Is 
bound  by  the  custom  which  It  permitted  the 
secretary  of  tbe  local  lodge  to  eatablUh,  and 
Out  this  custcnn,  long  acquieaced  in  by  the 
defaidant,  by  which  payment  of  aasessments 
was  acc^itsd  at  any  time  «^le  fbe  leodpts 
remained  with  the  bank,  constltated  a  waiv- 
er, and  estops  defendant  from  now  ctelmtng 
that  the  deceased  was  suspended  by  the  fidl- 
ure  to  pay  tbe  October  assrasment 

It  foUoira  that  the  judgment  wlU  be  af- 
firmed. All  the  Justices  concurring. 


MALLOWS  V.  MALLOWS  et  al.  (No.  10081.) 
Supreme  Court  of  Kansas.    Dec.  12,  1914.) 

fSitUabits  hv  th9  Oovri.) 

1.  WiLM  (8  706»)—CoNBTBUOTiON— Right  to 
Object. 

In  a  will  the  testatrix  proTided  that  one 
of  two  80QB  should  have  a  life  estate  in  a  cer- 
tain tract  of  land,  aod  that  if  be  "should  marry 
again,  it  bein?  bis  third  marriage,  then  his  third 
wife,  and  children  by  bis  third  wife,  shall  have 
said  fifty  acres  of  laud  described  in  this  will, 
but  if  said  French  J.  Mallows  should  die  leav- 
Idk  no  wife  and  children  by  a  third  wife,  then 
I  devise  and  will  that  said  land  described  above 
shall  go  to  my  son  Ira  Amos  Mallows."  The 
son  married  not  only  a  third  but  also  a  fourth 
and  a  fifth  wife.  The  third  wife  died  leaving 
DO  children,  hnt  the  son  died  and  left  sarvivinr 
bim  the  fifth  wife.    Tbe  trial  court  decided 


that,  as  the  son  of  the  testatrix  left  a  wife  sur- 
viving him,  tbe  third  wife  having  died  without 
children,  the  other  son  of  the  testatrix  did  not 
take  the  remainder,  and  that  as  there  was  no 
one  to  take  it  under  the  will  so  much  of  the 
property  passed  to  the  heirs  of  the  testatrix  un- 
der the  law  of  desci^nts  and  distributions.  Held, 
that  the  surviving  wife  of  the  son  has  no  rea- 
son to  complain  of  the  ruling,  and  that  under 
the  circumstances  of  the  case  the  interpretation 
and  decision  of  the  trial  court  will  not  be  dis- 
turbed, 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  * 
Dig.  I  1683;  Dee.  Dig.  %  706.*] 

2.  Appeal  ANn  Ebbob  (§  300*)— Dibcbbtion- 

ABT  ItULINQ— UENIAL  OF  NEW  TaiAL. 

Neither  will  a  ruling  denying  a  motion  for 
a  new  trial  be  disturbed  which  was  filed  out  of 
time  and  in  which  the  applicant  relied  on  cer- 
tain misapprehensions  and  mistakes  alleged  to 
have  been  made  by  herself  and  her  attorney. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1740-1742;  Dec.  Dig.  } 
300.*] 

3.  New  Trial  (f  14*)— Gboukds— Change  or 
ConTKNintN. 

OrdinarUy  a  court  will  not  grant  a  new 

trial  merely  to  give  a  party  on  opportunity  to 
shift  his  ground  of  action  or  defense.  If  the 
case  has  been  tried  upon  one  theory,  it  is  too 
late  to  mend  his  hold  and  advance  another  the- 
ory which  might  have  been  hat  was  not,  pre- 
sented at  tbe  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Oeat.  Dig.  i  20;  Dec.  Dig.  §  14.*] 

Appeal   from   District   Court,  Doniphan 
County. 

Action  by  Ira  Amos  Mallows  against  Mar- 
garet B.  Mallows  and  others.  From  a  Judg- 
ment for  plaintiff,  the  defendant  named  ap- 
peals. Affirmed. 

Perry  A.  Bmbaker,  of  St.  Joseph,  Mo.,  for 
appellant  C.  W.  lieeder  and  A.  L.  Perry, 
both  of  Troy,  and  S.  M.  Brewster,  of  TopeUa, 
for  appellee. 

JOHNSTON,  C.  J.  [1]  Ira  Amos  Mallows 
brought  an  action  against  Margaret  E.  Mal- 
lows to  recover  possession  of  a  tract  of  land 
in  Doniphan  county  and  upon  her  motiou 
Frank  J.  Mallows  and  Oscar  B,  Mallows,  who 
claimed  an  interest  in  the  land,  were  made 
defendants.  She  answered  that  she  was  the 
owner  and  was  in  possession  of  the  land  and 
asked  that  her  title  be  guleted  as  against  the 
claims  of  any  of  them  and  that  the^  be  ad- 
judged to  be  barred  of  any  Interest  In  the 
land. 

From  the  conceded  facts  it  appears  that 
Ruth  Y.  Mallows,  who  owned  100  acres  of 
land,  died  testate  on  December  14,  1905,  leav- 
ing as  her  only  heirs  at  law  her  sons,  French 
J.  and  Ira  Amoa  Mallows.  Only  the  north 
half  of  the  tract  owned  by  her  is  involved  iu 
this  action.  In  the  will  of  Ruth  Y.  Mallows 
she  provided  that  the  north  half  of  the  farm, 
50  acres,  should  go  to  her  son  French  J.  Mal- 
lows, "to  have  and  to  hold  the  same  his  niit- 
ural  lifetime,  then  if  said  French  J.  Mallows 
(at  this  time  a  single  man)  should  marry 
again.  It  being  his  third  marriage,  then  his 
third  wife,  and  children  by  his  third  wlfp, 
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Bball  baTe  said  fifty  acrag  of  land  described 
In  this  will,  but  If  said  French  J.  Mallows 
should  die  leaving  no  wife  and  diUdien  by 
a  third  wife,  then  I  deTlae  and  vrtll  that  aatd 
land  described  above  shall  go  to  my  son 
Ira  Amos  Mallows."  After  the  death  of 
Buth  t.  Mallows  and  the  probate  of  the  wiU, 
the  two  sons  of  the  testatrix  entered  into 
possession  of  the  land.  It  appears  that 
•  French  J.  Mallows  did  marry  a  third  wife, 
who  died  during  his  lifetime  leaving  no  chil- 
dren.  After  that  time  he  was  twice  married, 
and  when  he  died  be  left  as  his  heirs  tlie 
aKMllant,  Margaret  E.  Mallows,  hla  fifth 
wife,  and  his  two  sons,  Frank  J.  and  Oscar 
B.  Mallows,  cbildrai  1^  his  second  wife.  As 
a  result  of  a  trial,  the  court  found  flut  Ira 
Amos  BCallows  Is  the  owner  of  an  undivided 
one-half  Interest  of  the  50-acre  tract  in  qne«* 
tlon,  that  Margaret  B.  Mallows,  the  widow 
of  French  J.  Mallows,  ie  the  owner  ot  an 
imdivlded  one>fourth  of  the  tract,  and  that 
Frank  7.  Mallows  and  Oscar  B.  MaUowa  are 
each  entitled  to  an  undivided  oow-el^tii  in- 
terest In  the  tract 

[2]  In  Ute  will  the  testatrix  provided,  as 
we  have  seen,  that  French  J.  Mallows  Bhould 
have  a  life  estate  In  the  60-acre  tract,  and 
that  If  he  married  again,  having  been  mar- 
ried twice  before  at  the  time  the  will  was 
made,  and  should  have  children  by  the  third 
wife,  the  property  would  go  to  her  and  her 
children,  but  If  he  died  leaving  no  wife  or 
children  by  a  third  wife  it  should  go  to  Ms 
brother,  Ira  Amos  Mallows.  As  the  court  in- 
terpreted this  provision  of  the  will,  Ira  Amos 
Mallows  was  not  entitled  to  the  remainder  al- 
though the  third  wife  of  French  J.  Mallows 
had  died  without  children.  Some  argument 
could  have  been  advanced  for  the  conten- 
tion that  the  wife  mentioned  In  the  danse, 
"leaving  no  wife  and  (diildren  by  a  third 
wife,"  was  the  third  wife,  and  that  there- 
fore the  remainder  became  the  property 
of  Ira  Amos  Mallows.  It  was  decided,  how- 
ever, that  as  French  J.  Mallows  died  leav- 
ing no  third  wife  nor  children  by  a  third 
wife,  but  did  die  leaving  a  fifth  wife, 
that  provision  of  the  will  was  unenforceable. 
The  view  taken  was  that  French  J.  Mallows 
was  given  and  bad  enjoyed  a  life  estate  In 
the  laud,  bat,  as  he  left  a  wife  at  the  time 
of  his  death,  the  remainder  could  not  go  to 
his  brother,  but  that  It  became  a  part  of 
the  estate  of  Ruth  Y.  Mallows,  his  mother, 
and  descended  to  her  heirs  at  law.  Margaret 
E.  Mallows  has  no  reason  to  complain  of  this 
interpretation  and  decision,  and  none  of  the 
other  parties  are  objecting  to  It.  She  does 
however,  complain  of  the  overruling  of  her 
motion  for  a  new  trial  which  was  filed  near- 
ly three  months  after  the  Judgment  fixing 
the  rights  <tf  the  parties  in  the  land  was 
rendered. 

In  appellant's  motion  she  alleged,  among 
cUhve  things,  that  she  had  been  8l<A  and  did 
not  fully  omsnlt  or  advise  with  lite  attonisy 


as  to  the  case  dther  before  or  at  the  time 
of  the  trial,  and  that  conceartons  had  been 
made  by  him  without  her  knowledge.  She 
also  alleged  that  about  February  22,  1913, 
QteiQ  was  bom  to  hw  an  Intent  dtlld  that 
died  on  the  day  it  was  born,  and  that  her  at- 
torney was  never  Informed  of  tids  fact  In 
support  of  her  motl<m  she  testified  that  she 
emplcved  her  attorn^  to  represent  hex  In 
the  action,  and  he  had  been  serving  Id  that 
capacity  befora  thla  action  was  Instltnted, 
that  soon  after  the  bringing  ot  tlie  anlt  she 
had  bectnne  111  and  went  to  St  Jos^i,  Md, 
for  medical  treatment,  that  she  tame  to  Tn^ 
on  April  90, 1918,  the  day  on  which  like  case 
was  aet  to  attend  the  trial,  but  that  it  was 
not  readied  Uiat  day,  and  thAt  she  came  hn.dk 
the  next  day,  bat  did  not  arrive  until  the 
case  had  been  tried  and  determined.  She 
states  that  no  motion  for  a  new  trial  was 
made  by  her  attorney,  although  she  had 
asked  him  to  do  all  he  could  to  win  her  case, 
and  that  shortly  afterwards  she  employed 
anothw  attorney  at  St  Joseph,  ^o  came  to 
Troy  and  made  an  investigation  ot  the  case 
but  did  not  file  a  motion  at  that  time  nor  un- 
til July  26,  lOlS.  The  attorney  employed 
shortly  after  the  trial  states  that  he  did  not 
■take  earlier  acti<m  because  he  did  not  know 
whether  the  attorney  first  Muployed  was  atHl 
acting  for  the  appelant,  and  that  bo  saw 
him  early  In  June,  1013,  but  did  not  talk 
with  htm  then  nor  learn  that  he  was  no 
longer  In  the  case  until  later  in  the  month. 
The  district  Judge,  who  knew  the  parties 
and  their  counsel  as  well  as  many  drcum- 
stances  whldi  are  unknown  io  this  court  and 
which  necessarily  affected  and  guided  hli 
discretion,  baa  refused  to  reopen  the  case. 
No  fraud  la  diaqted  against  the  attorney,  and 
there  Is  no  reason  to  doubt  his  good  &ltti 
in  the  matter.  While  ^ptilant  says  that  she 
had  no  opportunity  to  advise  her  attomer 
of  the  facts,  she  couM  have  done  so  when  the 
employment  was  made  and  later  by  telephone 
or  letter  if  she  had  been  unable  to  visit  him. 
In  her  answer  she  bases  her  claim  to  the 
whole  tract  of  laud  on  the  provlsloos  ot 
the  will,  and  not  because  of  an  Inheritance 
from  a  child  which  is  alleged  to  have  been 
bom  the  preceding  February.  It  is  not 
claimed  that  she  ever  mentioned  the  birth  of 
a  child  to  her  attorney,  although  she  had 
an  opportunity  to  do  so  when  she  employed 
him  and  later  when  she  came  to  Troy  to  at- 
tend the  trial  Even  if  the  motion  for  a  new 
trial  had  been  filed  in  time.  It  would  have 
been  an  appeal  to  the  discretion  of  the  trial 
court;  but  It  was  not  filed  within  the  tlme^ 
and  the  long  period  which  Intervened  be- 
tween the  judgment  and  the  application  for 
a  new  trial  and  between  the  time  when  appel- 
lant and  her  second  attorney  had  learned 
the  full  scope  of  the  Judgment  and  the  ap- 
plication shows  that  the  required  diUgence 
was  not  exercised  by  appellant  The  appel- 
lees are  not  re^nsible  In  any  way  for  the 
mistakes  ta  the  appellant  or  her  attorney, 
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If  anj  were  mad^  and  Che  soieral  rule  is 
that  neither  misapprehension  nor  mistake  of 
a  party  or  his  attorney  that  is  not  occasioned 
hy  the  adverse  party  affords  a  ground  for 
the  granting  of  a  new  trial.  Holdernuin  v. 
Jones,  62  Kan.  743,  34  Paa  352. 

[9]  It  is  also  a  general  role  that  a  court 
will  not  grant  a  new  trial  for  Insufficient 
reasons  merely  to  give  a  party  an  opportu- 
nity to  shift  his  grouDd  of  action  or  defense. 
If  a  case  has  been  tried  upon  one  theory,  it 
is  too  late  to  mend  his  hold  and  advance 
another  theory  which  might  liave  been,  but 
was  not,  presented  at  the  trial.  29  Gyc.  1008. 
As  has  often  been  declared,  a  trial  court  Is 
vested  with  a  large  discretion  in  the  granting 
of  new  trials,  and  in  this  case  it  cannot  be 
held  tliat  the  applicant  was  entitled  to  a 
new  trial  as  a  matter  of  law ;  ma  can  St  be 
held  that  the  court  abused  Its  discretion  In 
refusing  the  application. 

There  Is  nothing  substantial  In  the  objec- 
tions made  to  the  proceedings  subsequent  to 
the  Judgment  setting  off  the  share  to  which 
each  party  was  adjudged  to  be  entitled. 

The  Judgment  of  the  district  court  will  be 
affirmed.  AU  the  Justices  concurring. 


STATE  V.  WIGLBSWOBTH.  (No.  19530.) 
(Supreme  Court  of  Kansaa.    Dec  12,  1814^ 

(B^Ualm     ikt  Court.) 

1.  Food  (S  6*)— Sau  or  DisKAsin  AmOiUL 
Food—Ahucal. 

The  "act  i>rohibiting  the  sale  or  purchase 
of  diseased  animala  for  food,  and  providing 
penalties  for  the  vidation  thereof*  (Laws  1909. 
c.  185  rOen.  St.  1909.  H  8092-8094]),  appUes  to 
living  brutes  and  not  to  eareaaue.  or  to  the 
flesh  of  animals  that  have  bem  slaughtered, 

g^d.  Note.— For  other  cases,  see  Food,  Gent 
.  S  6;  Dec.  Dig.  «  6.*] 

rAAHtfonoI  ByUabtu      BdHoriei  Btvff.) 

2.  WoBna  Ann  Pheases— "Animal." 

The  term  "animal"  In  its  widest  sense 
means  a  living  being,  but  as  commonly  asad  It 
means  a  living  brute  or  boat  In  any  sense,  it 
Implies  an  animate  being,  a  living  creature,  and 
is  ordinarily  not  applied  to  things  without  life. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Flxat  and  Second  Series,  Animals.] 

Aiqieal  from  District  Osurt,  Wyandotte 
Oonnty. 

J.  B.  Wlglesworth  was  Indicted  for  know- 
ingly txpo^ng  tot  sale  carcasses  ot  diseased 
hogs.  Judgment  for  defendant,  and  the 
State  appeals.  Affirmed. 

J.  S.  Dawson,  Att7.  Gen.,  and  James  M. 
Meek,  of  Kansas  dty,  Kan.,  for  the  Stata 
Wm.  K.  Ward  and  Junius  W.  Jenkins,  both 
of  Kansas  City,  Kan.,  and  Noyea  &  Heath,  ot 
Kansas  City,  Mo.,  for  app^lee. 

JOHNSTON,  G  J.  In  a  proaecntiaa  begun 
on  December  20,  1018,  an  infonnatkm  was 
filed  charge  that  the  appellee  J.  B.  Wlgles- 
worth— 

**nttIawfDlly.  willfully,  and  knowingly  did  ez- 
poM  for  sale,  offer  for  sale,  sell,  and  caused  to  I 


be  exposed  tor  sale,  offered  for  sale  and  sold, 
carcasses  of  diseased  bogs,  or  carcasaes  of  hogs 
infected  with  dangerous  difleases,  to  wit,  boft 
cholera,  to  be  used  for  human  consumption,  be, 
the  said  J.  B.  Wigleawortb,  then  and  there 
well  knowing  said  careasaea  ot  hogs  to  be  so 
diseased,  contrary  to  the  statute  in  such  ease 
made  and  provided." 

The  information  contained  five  counts 
charging  the  commission  of  the  same  kind  of 
offense  on  five  different  dates  in  September. 
1913.  The  appellee  moved  to  quash  the  in- 
formation on  the  ground  that  it  failed  to 
chai^  a  public  offense,  and,  the  motion  be- 
ing sustahied,  the  state  appeals  from  the 
ruling. 

An  attempt  was  made  by  the  prosecution 
to  charge  a  violation  of  chapter  185  of  the 
Laws  of  leOO  (Gen.  Stat  1909,  H  3002-3094). 
but  the  trial  court  held  that  the  statute  con- 
templates the  prohibition  and  punishment  of 
the  sale  and  disposition  of  diseased  living 
animals  and  not  the  sale  and  disposition  of 
carcasses  or  of  the  sale  and  dispositlcm  of 
the  meat  obtained  from  diseased  animals, 
and,  upon  that  theory,  it  was  decided  that 
the  information  did  not  state  a  public  of- 
fense. The  first  section  of  the  act  and  the 
one  under  whldi  the  proeecatlon  was  begun 
provides: 

"Any  person  cr  persons  who  shall  kUl,  aell  w 
trade  or  exchange,  or  offer  to  sell,  trade  or  ex- 
change, for  human  consnmption,  any  diseased 
animal  or  animals,  knowing  them  to  be  dis- 
essed,  shall  be  guilty  of  a  nusdemeanor:  Pro- 
vided, that  this  act  shall  not  apply  to  animals 
sold  for  immediate  slaughter  under  state  or 
federal  inspection."   Gen.  Stat.  1909,  %  3092. 

Another  section  of  the  act  prorides,  nib- 
stantially,  that  if  persons  oome  into  the  pos- 
session of  diseased  animals  by  purchase, 
trader  or  exchange,  or  In  any  other  way, 
fcv  the  purpose  of  disposing  of  them  for  food, 
knowing  them  to  be  diseased,  they  shall  be 
guilty  of  a  misdemeanor,  unless  the  animals 
have  been  obtained  for  immediate  slaughter 
under  state  or  federal  Inspection.  Gen.  Stat. 
1909,  {  3093.  The  third  section  of  Uie  act 
prescribes  the  penalty,  whidi  may  be  fine  or 
Imprisonment,  or  both.  Gen.  Stat  1909,  | 
3094. 

[1)  If  the  words  of  the  act  are  to  be  given 
their  natural  and  ordinary  meaning  It  must 
be  concluded  that  the  L^slature  was  strik- 
ing at  the  practice  of  dealing  In  and  dto- 
posing  of  diseased  animals  rather  than  that 
of  dealing  In  and  disposing  of  flesh  or  meat 
that  Is  unfit  for  human  ccaisumptlon.  Living 
animals  and  not  carcasses  constituted  the 
subject-matter  that  was  in  the  mind  of  the 
Legislature  in  enacting  the  statute. 

[2]  The  term  animal,  in  its  widest  sense, 
means  a  living  being,  but  as  commonly  used, 
It  means  a  living  brute  or  beast  In  any 
sense  it  implies  an  animate  being,  a  living 
creature,  and  is  ordinarily  not  applied  to 
things  without  life.  That  the  Letfalatore 
was  treating  of  living  brutes  and  not  car- 
casses is  indicated  by  the  fact  that  the  thing 
or  creature  to  which  It  referred  was  one  that 
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was  subject  to  disease  and  also  one  that 
may  be  slaughtered  or  kilted.  The  prortso 
of  the  sectlou  shows  clearly  that  the  animals 
spoken  of  In  the  act  are  living  creatures  aud 
Intended  for  slaughter,  as  it  excepts  such 
animals  as  are  sold  for  immediate  slaughter 
under  goremment  inspectloQ.  It  Is  ti-ue,  as 
appellant  conteiids,  that  the  act  was  de- 
signed to  promote  the  public  health  and  in- 
directly to  protect  the  public  as  against  un- 
wholesome food.  The  Legislature,  however, 
did  not  undertake  to  provide  for  all  phasei^ 
of  health  and  pure  food  in  this  short  act,  bat 
chose  to  deal  only  with  the  disiiosltlon  of 
diseased  animals  and  thereby  extend  such 
protection  as  such  a  measure  would  afford. 
Those  who  kill,  as  well  as  those  who  sell, 
are  amenable  under  the  law,  and  in  the 
brief  appellant  states  that  appellee,  In  car- 
rying on  his  business,  tias,  in  fact,  killed  dis- 
eased animals,  but  the  charge  contained  in 
the  information  herein  goes  no  farther  than 
to  charge  that  he  is  selling  and  causing  to 
be  offered  and  exposed  for  sale  the  car- 
casses of  hogs  Infected  with  hog  cholera. 
This,  as  we  have  seen.  Is  not  a  violation  of 
the  statute  in  quesUon. 

The  Judgment  of  the  district  court  will  he 
atdrmed.  All  tue  Justices  concurring. 


Ex  parte  STAHLNAKEB.  (No.  19T31.)t 
(Sapreme  Court  of  Kansas.    Dec.  12,  1914.) 

fSpllabua  iv  the  Court.) 

1,  Rape  (§  64*)— Sentence— Plea  or  Guilty. 

The  offense  of  an  attempt  to  commit  rape 
differs  from  the  offense  of  an  assault  to  commit 
rape,  punishment  for  which  is  provided  by  eec- 
tions  38  and  41  of  the  crimes  act  <Gen.  Ht. 
1009,  »  2526,  2529).  PunishiQent  for  the  for- 
mer offense  is  governed  by  Keetion  2H3  of  the 
crimeH  act  (Gen.  St.  1909,  §  2783),  which  pro- 
vides that  an  attempt  to  commit  an  offense, 
where  no  proviBioa  is  made  by  law  for  the  pun- 
ishment of  such  attempt,  is  punishable  by  im- 
prisonment for  a  term  not  exceeding  one-half  of 
the  longest  time  of  imprisonment  prescribed 
upon  a  conviction  for  the  offense  itself. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent. 
Dig.  §  105;  Dec.  Dig.  §  64.*] 

a.  Rapk  (K  16,  16,  64*)— Punishment— Stat- 
ute—Attempt  TO  Bafe— Assault  with  In- 
tent TO  Rape. 

The  petitioner  was  charged  in  the  district 
court  of  the  crime  of  rape,  aud  entered  a  plea 
of  guiity  of  the  attempt  to  commit  rape.  Held, 
that  be  was  properly  sentenced  under  section 
283  of  the  crimes  act. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dit;.  SS  14,  16-19,  105;  Dec.  Dig.  88  15.  16, 
64.«1 

ApplicaHon  of  Wayne  K.  Statatnaker  for 
a  writ  of  habeas  corpus.  Writ  denied,  and 
petitioner  remanded. 

Frans  E.  Lindquist,  of  Kansas  City,  Mo., 
for  petitioner. 

PORTEB,  J.  The  petitioner,  who  has 
been  confined  in  the  penitentiary  since  the 
17th  day  of  August,  1911,  claims  that  bis 

imprisonment  is  Illegal. 


[1,2]  He  waa  charged  In  the  district 
court  with  the  crime  of  rape,  and  entered  a 
plea  of  guilty  of  an  attempt  to  commit  rape. 
The  information  was  filed  under  section  31 
of  the  crimes  act  (section  2519,  Gen.  StaL 
1009),  wliich  provides  that  every  person  who 
shall  be  convicted  of  rape  "shall  be  pmilsh- 
ed  by  confinement  and  hard  labor  not  less 
than  five  years  net  more  than  twenty-one 
years."  Section  283  of  the  crimes  act  (sec- 
tion 2783,  Gen.  Stat  1909)  reads: 

"Every  person  who  shall  attempt  to  commit 
an  offense  prohibited  by  law,  and  in  such  at- 
tempt shall  do  any  act  toward  the  commis^on 
of  such  offense  but  shall  fail  in  the  perpetra- 
tion thereof,  or  shall  be  prevented  or  intercepted 
in  executing  the  s^me,  upon  conviction  thereof 
shall,  in  cases  where  no  provision  is  made  bj 
law  for  the  punishment  of  such  attempt,  be  pun- 
ished as  follows: 

"First.   •   •  ♦ 

"Second.  If  the  offense  so  attempted  be  pun- 
ishable by  confinement  and  hard  latKir,  the  per- 
son convicted  of  such  attempt  shall  be  punivied 
hy  confinement  and  hard  labor  for  a  term  not 
exceeding  one-half  of  the  longest  time  of  Im- 
prisonment prescribed,  upon  a  conviction  for  the 
offense  so  attempted. 

Under  this  section  the  district  court  sen- 
tenced the  petitioner  to  be  confined  at  hard 
labor  for  a  period  not  to  exceed  10^  years, 
or  until  released  according  to  law.  His  con- 
tention is  that  he  should  have  been  sentenced 
for  felonious  assault  under  section  41  of  the 
crimes  act  (sectton  2529,  Q«n.  Btat  1900), 
wMch  reads: 

"Every  person  who  shall  be  convicted  of  an 
assault  with  an  intent  ,  to  commit  any  robbery, 
rape,  burglary,  manslaughter,  or  other  felony, 
the  panisbment  for  which  assault  is  not  here- 
inbefore  prescribed,  shall  be  punished  h;  con- 
Qnement  and  hard  labor  not  exceeding  five  years, 
or  by  imprisonment  in  the  county  jail  not  less 
than  six  months." 

The  real  controversy  turns  upon  the  ques- 
tion whether  or  not  there  exists  a  distinc- 
tion between  the  crime  of  attempt  to  rape 
and  the  crime  of  assault  with  Intent  to  rape, 
and  that  question  has  been  answered  against 
the  petitioner's  contention  in  a  number  of 
decisions.  State  v.  Frazler,  53  Kan.  S7,  36 
Fac.  58,  42  Am.  St  Rep.  274 ;  State  v.  Rus- 
sell, 64  Kan.  79S,  68  Pac.  615;  State  v.  Frank- 
lin, 69  Kan.  798,  77  Pac  588 ;  State  v.  Cus- 
ter, 85  Kan.  445,  116  Pac.  507;  State  v. 
Guthrldge,  88  Kan.  846,  129  Pac  1143. 

In  State  v.  Russell,  supra,  the  court  in 
the  opinion  used  this  language: 

"While  it  is  true  that  the  offense  of  'attempt- 
ing to  commit'  the  crime  of  rape  upon  a  femnle 
under  the  age  of  e^hteen  years  and  the  crime 
of  'assault  with  Intent'  to  commit  the  same  of- 
fense are  recognized  by  the  adjudicated  cases 
in  this  state  as  distinct  offenses,  yet,  the  ele- 
ment of  force  In  each  being,  by  virtue  of  tiie 
statute,  eliminated,  while  the  form  of  tbe 
charge  remains  distinct,  tbe  evidence  to  suatAin 
either  must  of  necessity  become  the  same."  « 
Kan.  800,  68  Pac.  616. 

In  State  r.  Guater,  supra.  It  was  lald  la 
the  opinion: 

"Assault  with  intent  to  commit  an  offense  i> 
sometimes  spolten  of  as  an  attempt  to  commit 
such  offense.    There  is  a  marked  distinction, 
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however,  between  a  cha^e  under  section  41  and 
one  charging  an  attempt  to  commit  an  offense 
under  section  283  of  the  crimes  act.  Oen.  Stat. 
1S6S,  cb.  81,  I  28U;  Gen.  Stat  ld09,  i  2783." 

In  State  v.  Guthrldge,  supra,  the  appellant 
was  convicted  of  the  crime  of  attempt  to 
rape,  and  claimed  that  the  court  should  have 
Instructed  the  Jury  under  section  41.  It 
was  held,  however,  that  while  the  offense 
defined  in  section  41  Is  to  some  extent  sim- 
ilar to  the  offense  defined  in  section  283,  nev- 
ertheless they  involve  different  elements  and 
are  separate  and  distinct  offenses.  The  same 
question  has  been  passed  upon  by  a  number 
of  courts,  which  have  held  that  the  two  of- 
fenses are  separate  and  distinct  State  t. 
Berzaman,  10  Wash.  277,  S8  hac  1037 ;  Peo- 
ple V.  Gardner,  98  Cal.  127.  32  Pac  880; 
State  T.  Godfrey,  17  O^.  300,  20  Pac  620,  11 
Am.  St  Bep.  830. 

It  follows  that  the  writ  must  be  denied, 
and  the  petitioner  remanded.  All  the  Jus- 
tices concurring. 


STATB  T.  MARSBB.    (No.  19479.) 
(ttnpreme  Court  of  Kanaaa.   Dec.  12,  1914.) 

(SvOabiu  by  th0  Court.} 

1.  Ban  (I  88*)— EVIDBNOB— ADUISSIBIUTT. 

In  a  prosecution  for  statutory  rape  upon 
his  stepdaughter,  the  state  is  permitted  to  in- 
trod  ace  evidence  that  upon  one  occasion  the  de- 
fendant bad  been  accused  by'  his  own  daughter 
of  attempting  improper  liberties  with  ber,  and 
that  upon  this  accusation  being  made  (in  the 
presence  of  the  complaining  witness),  ne  bad 
struck  ber.  Eeld,  that  error  was  thereby  com- 
mitted requiring  the  granting  of  a  new  trial 

[Kd.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  SI  4&-li0;  Dec  Dig.  i  88.*] 

2.  WrrnBBSES  (g  396*)— Tbotxhoht  of  Pbosb- 

CUTEIX— KXPLANATION. 

The  complaining  witness  was  permitted  to 
testify  that  her  mother  had  told  ber  that  the  de- 
-  fendant  bad  threatened  them  both  with  death 
If  they  appeared  against  him.  It  was  shown 
that  a  prior  prosecution  had  failed  because  at  tfae 
prelimiuarj'  bearing  the  complainant  had  testified 
to  the  innocence  of  the  defendant  Held,  that 
the  evidence  was  competent,  as  tending  to  ex- 
plain tlie  fonner  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SI  1261-1264;  Dec.  Dig.  S  3iW-*l 

8.  WiTIIESSES  (§  188*)  —  COICPKTENCT  —  HUS- 
BAND AND  Wife. 

The  defendant's  wife  was  permitted  to  tes- 
tify to  a  conversation  with  him.  }lcltl,  Ihnt  the 
provision  of  the  Criminal  Code  that  no  one 
shall  be  rendered  incompetent  to  testify  in  a 
criminal  case  by  reason  of  being  the  husband  or 
wife  of  the  accused  removes  the  only  objection 
to  the  admissibility  of  such  eTideoce. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S8  734,  73C;   Dec.  Dig.  §  188.*1 

4.  Criminai,  Law  (SI  778,  785*)-Rapb  (8  59*) 

— INSTSUCTIONS. 

Other  trial  rulings  examined,  and  fteJd  not 

to  be  materially  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S8  1774,  177ft-1781,  1846-1352. 
1854-1857. 18»»-1^,  1960, 1967 :  Dec  Dig.  §1 
778.  785;*  Rape.  Gent  Dig.  SI  88-100;  Dec 
Dig.  S  59.*] 


Appeal  from  District  Court  Marlon  County. 

Silas  N.  Marsee  was  convicted  of  rape,  and 
appeals.  Hereraed  and  remanded  for  new 
triaL 

W.  H.  Carpenter,  of  Marion,  for  appellant 
J.  S.  Dawson,  Atty.  Gen.,  R.  WllUams,  of 
Marion,  and  Samuel  Jones,  of  Lyons,  for  the 
State. 

MASON,  J.  Silas  N.  Marsee  was  cwrlct- 
ed  of  rape  on  the  complaint  of  his  stepdaugh- 
ter, who  was  nnder  18  years  of  age.  He  ap- 
peals. 

[1]  Tbe  defendant's  own  danghter  was 
called  OS  a  witness  In  bis  behalf.  She  testi- 
fied that  she  had  never  seen  or  heard  of 
anything  out  of  the  way  between  her  father 
and  the  complaining  wltne^  although  she 
had  been  closely  associated  with  them  dur- 
ing the  period  covered  by  the  charge.  On 
cross-examination  she  returned  a  negative 
answer  to  the  question  whether  on  one  occa- 
sion, in  the  presence  of  the  complaining  wit- 
ness and  the  defendant's  wife,  ber  father 
had  not  struck  ber  for  accusing  him  of  hav- 
ing attempted  improper  liberties  with  her- 
self. In  rebuttal  the  state  was  permitted  to 
Introduce  the  evidence  of  the  complainant 
and  her  mother  to  the  effect  that  such  an 
occurrence  had  taken,  place.  Tbe  defense 
maintains  that  this  was  prejudicial  error, 
because  it  allowed  a  showing,  by  hearsay 
evidence,  of  misconduct  of  the  defendant  un- 
related to  that  for  which  he  was  on  trial. 
The  state  seeks  to  justify  flie  ruling  on  two 
grounds:  (1)  That  the  evidence  in  quostion 
tended  to  rebut  tbe  statement  of  the  defend- 
ant's daughter  that  she  had  seen  nothing 
"out  of  the  way"  between  htm  and  the  com- 
plainant, the  episode  in  point  being  of  that 
character;  and  (2)  that  the  occurrence  help- 
ed to  explain  the  silence  of  the  complainant 
as  to  her  ill  treatment  by  showing  that  she 
had  good  reason  to  fear  personal  violence 
if  she  revealed  the  defendant's  misconduct. 
This  court  Is  of  the  opinion  that  the  evidence 
was  not  admissible  upon  either  ground ; 
that  It  introduced  a  collateral  issue  strongly 
tending  to  arouse  passion  against  the  defend- 
ant; and  that  It  was  therefore  so  clearly 
prejudicial  as  to  require  tbe  setting  aside  of 
the  verdict 

[2]  Other  questions  presented  may  arise 
again  upon  another  trial,  and  so  require  to 
be  now  determined.  The  prosecuting  witness 
was  permitted  to  testify  that  her  mother 
had  told  her  that  the  defendant  had  threat- 
ened their  Uves  If  they  appeared  against  him. 
Complaint  Is  made  of  the  admission  of  this 
testimony,  on  the  ground  that  It  was  hear^ 
say.  Prior  to  tbe  present  prosecution  tfae 
defendant  was  arrested  upon  the  same 
charge.  At  a  first  preliminary  hearing  tbe 
complaining  witness  swore  that  the  com- 
plaint was  untrue,  and  he  was  discharged. 
He  was  rearrested  later,  and  at  the  trial  the 
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complaining  witness  explained  her  prior  tes- 
timony by  saying  tbat  it  was  induced 
through  fear  of  the  defendant,  caused  by 
what  her  mother  had  told  her.  Inasmuch  as 
the  complainant  had  previously  given  evi- 
dence exactly  to  the  contrary  of  the  story 
she  told  at  the  trial,  it  was  competent  for 
the  state,  for  the  purpose  of  accounting  for 
the  discrepancy,  which  was  certain  to  be 
brought  to  the  attention  of  the  jury,  to  show 
that  she  had  been  told  that  the  defendant 
had  threatened  to  kill  her  If  she  gave  evidence 
against  him.  The  evidence  was  competent 
to  show  the  probable  state  of  mind  of  the 
witness.  Viewed  in  that  light,  It  was  not 
hearsay ;  the  essential  fact  to  be  proved  be- 
ing, not  that  the  defendant  had  actually 
threatened  tbe  witness,  but  that  she  had  had 
reason  to  believe  that  he  bad  done  so.  The 
same  objection  is  made  to  evldoice  given  by 
the  mother  of  tbe  complaining  witness  as  to 
a  conversation  with  her  daughter  in  which 
she  advised  her  to  leave  the  state  to  avoid 
appearing  against  the  defendant  This  was 
competent  upon  the  ground  already  stated. 
The  jury  might  well  have  been  instructod 
that  the  evidence  referred  to  was  to  be  con- 
sidered by  them  only  as  tending  to  sbow  the 
probable  state  of  mind  of  tbe  c<«Dplalnlng 
witness,  but,  as  no  instroctlon  to  that  effect 
was  a^ed,  the  omission  to  give  It  was  not 
error.  1  Wlgmore  on  Evidence,  |  IS; 
Sweet  V.  Savin|9  Bank,  78  Kan.  47,  84  Paa 
542.  Objection  is  made  to  the  cross-examina- 
tion of  tbe  defendant  concerning  some  prior 
temestlc  troubles,  but  we  do  not  regard  the 
matters  that  were  brought  oat  as  aeiiondy 
preJndldaL 

[I]  The  defendant's  wife  was  allowed  to 
testier  that  aboitly  after  his  first  arrest;  In 
ttie  coarse  of  a  canversatUm  with  her,  be  ad- 
vised her  to  take  her  daaghter  and  leave  the 
coDntry,  and  threatened  to  kill  them  both  if 
tbe^  did  not  do  so.  This  to  objected  to  on 
the  ground  that  the  conversation  was  ptlv- 
Ueged  as  a  confldoitial  commnnlcatton  be* 
tween  husband  and  wUe.  In  this  state  erl* 
dence  of  confidential  communications  be- 
tween husband  and  wiie  may  be  received  in 
a  civil  action  if  it  can  be  given  by  a  compe- 
tent witness.  State  v.  Bufflngton,  20  Kan. 
589,  616.  27  Am.  Bep.  183.  The  reason  why 
one  spouse  may  not  testify  to  cmfldentlal 
ounmunlcations  with  the  other  is  because  of 
the  personal  disability  Imposed  by  the  law— 
a  want  of  capacity  In  the  Indivldaal  by 
whom  the  fact  is  sought  to  be  shown.  The 
provl8l(Hi  of  the  dvll  Code  does  not  apply 
In  criminal  cases.  State  t.  Buffiugton,  su- 
pra ;  State  v.  Pearce,  87  Kan.  467,  124  Pac. 
814. 

"While  the  Civil  Code  providea  that  neither 
the  husband  nor  wife  shall,  as  a  witness,  fur> 
nish  evidence  concerning  confidential  communi- 
cations, yet  it  does  not  provide  that  otiiera  who 
may  happen  to  be  poueased  of  such  commu- 
nicatiooB  shall  not  do  so;  and  while  the  Crim- 
inal Code  provides  that  the  provisions  of  law 
in  dvll  esses  relativs  to  'oompeUlng  the  at- 


tendancs  and  tesUmony  of  wltneuea*  and  their 
examination'  'shall  extend  to  criminal  oases,' 

Get  it  does  not  provide  that  die  provisions  of. 
iw  in  civil  cases  relating  to  the  competency  ai 
witnesses  and  the  competency  of  evidence  ^lall 
extend  to  criminal  cases."  State  v.  Buffing- 
ton,  20  Kan.  599,  615. 

The  Criminal  Code  provides  in  set  terms 
that  no  person  shall  be  rendered  incompetent 
to  testify  by  reason  of  being  the  husband  or 
wife  of  the  accused.  Crlm.  Code,  1 21S ;  Gen. 
St  1909,  I  6T9L 

[4]  The  information  contained  two  counts. 
The  state's  evidence  tended  to  show  a  series 
of  acts  of  sexual  Intercourse  extending  over 
a  considerable  period.  At  its  conclusi<m  a 
motion  to  require  an  election  was  sustained, 
and  the  state  elected  to  rely  on  the  last  two 
acts  testified  to — one  being  In  March,  1913, 
and  the  other  In  February  of  that  year,  l^e 
court  Instructed  that  a  conviction  could  be 
had  on  each  count  If  an  act  of  sexual  Inter- 
course had  been  proved,  being  the  act  on 
which  the  state  had  elected  to  rely  for  a 
conviction.  This  Is  objected  to,  on  the  ground 
that  It  In  eCTect,  allowed  the  Jury  to  deter- 
mine on  what  acts  the  state  had  elected  to 
rely.  A  reasonable  interpretation  of  the  en- 
tire <Aiarge,  however,  seems  to  free  It  from 
this  objection.  The  court  also  gave  an  In- 
struction in  general  terms  that  the  state  was 
not  confined  to  the  precise  dates  alleged,  but 
that  a  conviction  might  be  based  upon  proof 
of  an  ofTense  committed  at  any  time  within 
two  years.  This  is  objected  to,  as,  in  effect, 
wiping  out  the  election,  and  allowing  the 
jury  to  base  a  verdict  on  any  act  testified  to. 
The  language  chosen  for  the  Instruction  might 
well  have  been  framed  so  as  to  guard  against 
any  possible  misapprehension  on  this  point, 
but  we  cannot  b^eve  under  all  the  drcum- 
stances  that  there  is  any  likelihood  of  the 
Jury  having  actually  been  misled.  Tbe  acts 
relied  upon  were  identified  not  only  by  their 
being  the  last  ones  testified  to,  but  by  tta* 
months  in  which  they  took  place. 

It  was  shown  that  the  complaining  witness 
had  become  pregnant  Some  of  the  evidence 
tended  to  show  that  she  had  had  sexual  In- 
tercourse with  another  than  the  defendant 
An  instruction  was  given  to  tbe  effect  that 
the  fact  of  such  intercourse  would  not  con- 
stltote  a  defense.  Hie  defendant  asked  the 
court  to  Instruct  that  the  Jury  had  a  right 
to  consider  any  evidence  tending  to  show 
that  the  complainant  bad  had  sexual  in- 
tercourse with  other  men  at  or  about  the 
time  she  claimed  to  have  become  pregnant. 
The  request  was  refused,  and  complaint  is 
made  of  the  ruling.  The  evidence  was  be- 
fore the  jury.  Ite  bearing  was  sufiidently 
apparent  so  that  an  omission  to  comment  on 
it  specifically  was  not  error. 

There  was  eridence  tending  to  show  that 
the  defendant  attempted  to  escape  arrest 
by  flight  An  Instruction  was  asked  to  the 
effect  that  such  attempted  escape  was  not 
proof  of  guilt,  and  another  to  the  effect  that 
it  was  not  to  be  consiOered  aa  any  evidence 
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against  him.  Tbe  first  of  these  Instmctions 
was  doubtless  sotmd,  but  liaidly  vitallj 
neoesBBiy.  The  seocmd  was  unsonnd;  for 
Uw  matter  was  isie  to  be  considered  br  tbe 
Jury,  with  all  tbe  othtt  drcamstances,  for 
such  Ught  as  It  might  throw  ugtm  tb»  Issue. 

An  Instrttctfon  was  asked  and  refused  to 
the  effect  that  If  the  jury  bellered  that  any 
nitaess.had  attempted  to  induce  any  other 
witness  to  swear  falsely*  this  should  be  taken 
Into  oon^eratlon  in  weighing  the  testimony. 
The  omission  of  such  an  Instruction  cannot 
be  regarded  as  error.  The  jnty  can  hardly 
hare  fiUled  to  s^re  effect  to  a  (drcumstance 
of  such  obvious  Importance,  If  they  found  It 
to  adst 

The  Judgment  Is  zeversed,  and  the  cause 
remanded  for  a  new  tiiaL  All  the  Justices 
concurring. 


NKLSON  T.  SOUTHWOBTH  st  aL 
(No.  19077.) 
(Supreme  Cbort  of  Eansas.    Dee.  12.  1914.) 

(SvUaJmt  by  tAe  Court.) 

1.  Bills  awd  Notes  (i  620*)— StrBnonsBOT  of 
£vidxkcb:— Cancellation  of  iKSTatrHBifrs, 

a.  looHed  to  N.  :f2,b0o,  taking  a  principal 
note  and  mortgage  for  that  amount  and  a  not« 
and  mortgage  for  commiBsiona.  He  transfer* 
red  tbe  principal  securities  to  Mrs.  W.,  but 
afterwards  collected  and  transmitted  to  ber 
the  semiannaal  interest,  until  tbe  last  coupon 
was  due.  This  was  not  paid,  but  he  sent  the 
amount  to  W.  and  held  the  coupon  and  the 
last  annul  installment  on  the  commission  note. 
Before  the  maturity  of  the  debt,  be  notified  N. 
tbat  it  would  not  be  renewed  but  must  be  paid. 
Thereupon  N.  entered  into  n^otiations  with  W. 
for  an  extension.  Leamiog  of  this,  S.  sent 
a  check  to  W.  for  the  full  amount  then  due  upon 
the  principal  note,  with  a  request  that  the  pa- 
pers be  sent  to  Mm.  Mrs.  W.  declined  to  accept 
the  check  and  returned  it.  After  sending  the 
cbedt,  and  before  its  return,  which  was  delayed 
by  the  absence  of  W.  from  home,  S.  prepared 
notes  and  mortgages  for  a  renewal  of  tbe  loan 
and  prssented  them  to  N.  and  wife  and  told 
them  that  he  bad  paid  off  the  debt  to  W. ;  tbat 
W.  had  nothing  to  do  with  it ;  and  tbat  he  (S.) 
had  the  papers  In  his  possession  and  would 
return  than  on  the  execution  of  the  prepared 
renewals.  Relying  upon  these  representations, 
N.  and  wife  signed  and  delivered  the  new  notes 
and  mortgages  to  S.  for  $2,900  and  $187.60, 
respectively.  Learning  that  S.  bad  not  taken 
up  and  did  not  have  the  old  papers,  which  were 
still  held  by  Mrs.  W.,  N.  tendered  payment  of 
tbe  coupon  and  installment  note  stiU  held  by 
S.,  and  demanded  the  cancellation  of  the  new 
notes  and  mortgage?.  It  is  held  that  tbe  find- 
ings of  tbe  district  court  that  the  new  securi- 
ties  were  obtained  bj  a  concealment  of  facts  and 
false  representations  amounting  to  fraud,  and 
should  be  canceled,  are  sustained. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  SS  1813,  1832,  1836,  1837; 
Dec.  Dig.  S  {520.*] 

2.  Bills  and  Notes  (§§  830,  342*)— Bora 
Fide  Pubchabers— Nonnbgotiabm  Notes 

— MODB  OF  TbaNBFEB. 

Ttie  holders  of  the  new  secnrities,  to  wh<Hn 
S.  had  transferred  them,  are  held  to  have  no 
better  right  than  the  paree;  one  of  the  notes 
being  nonnegotiable,  and  the  other  transferred 
by  assignment  only. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S3  794r-804,  830-«41;  Dee. 
Dig.  U  330,  342.*] 


Appeal  from  District  Court,  Trego  County. 

Action  by  WUUam  M.  Nelson  against  Hl- 
land  Southworth  and  others.  From  Judg- 
ment for  plaintiff,  certain  defendants  ap- 
peal. Affirmed. 

Hard  &  Hard  and  S.  S.  Smith,  aU  of  Abl- 
line,  for  appellants.  Herman  liOng,  of  Wa 
Keeney,  for  appelleew 

BENSON,  J.  Tbe  defendants  appeal  from 
a  Judgment  canceling  two  notes,  and  mort- 
gages securing  them,  made  by  tbe  plaintiff 
and  bis  wife  to  the  defendaut  Southworth. 

[1]  Tbe  following  facts  appear  either  from 
tbe  undisputed  evidence  or  are  established 
by  the  findings  and  decision  of  the  district 
court  On  January  1,  1907,  the  plaintiff  bor- 
rowed f2.500  from  the  defendant  Southworth, 
and  gare  two  promissory  notes  therefor,  one 
for  $2,600,  payable  In  five  years,  with  Inter 
est  at  6  per  cent  per  annum,  payable  semi- 
annually, secured  by  mortgages  on  his  farm 
of  the  same  date,  made  by  himself  and  wife. 
On  the  same  date  he  gare  to  Southworth  an- 
other promissory  note  for  $187.00,  secured  by 
a  second  mortgage,  referred  to  In  the  evl> 
dence  as  a  commission  mortgage.  The  $2,- 
500  note  and  mortgage  were  assigned  to 
Minnie  I*  WUcox  in  the  year  1910.  Pay- 
ments of  Interest  were  made  to  Southworth 
and  by  him  transmitted  to  Mrs.  Wilcox  after 
she  became  the  owner.  In  a  few  Instances 
the  remittances  were  made  to  her  husband 
for  her. 

On  December  20. 19U,  Southworth  wrote  to 

the  plaintiff: 

"Tour  loan,  prindpol  $2,500  and  interest 
$87.50,  will  be  due  January  1st  This  money 
Is  due  in  our  office  at  that  date.  Make  your 
arrangements  in  ample  time  to  get  the  money 
here  January  Ist  We  ooold  not  possibly 
under  any  drcumstances  extend  this  loan." 

On  January  15,  1912,  Southworth  again 
wrote  to  the  plaintiff: 

"Your  letter  of  January  8d  was  duly  received. 
You  have  been  very  alow  in  the  payment  of 
your  Interest,  and  uiat  is  tbe  reason  I  do  not 
want  to  make  you  a  new  loan.  Your  interest 
whic-h  came  due  on  Januaty  Ist  Is  still  unpaid. 
This  now  amounts  to  $88i0.  Bend  tide  in  by 
retam  mail." 

About  January  1st  Mrs.  Wilcox,  who  lives 
at  Abllln^  called  up  Southworth,  whose  of- 
fice la  in  the  same  dty,  in  regard  to  this  loan 
and  waa  Informed  that  Nelson  was  very 
alow,  and  that  he  (Southworth)  refused  to 
renew  the  loan  or  to  let  the  borrower  have 
any  more  money.  She  then  conferred  with 
her  husband,  and  afterward  informed  South- 
worth  that  she  and  her  husband  would  take 
care  of  the  loan,  to  wtdch  be  responded,  "AU 
right" 

On  March  27th  Southworth  went  to  the 
office  of  his  agents,  Ross  &  Waldo,  at  Bills, 
in  the  vicinity  of  which  the  plalnUfl  resides, 
to  close  up  a  renewal  of  the  loan,  wlilch  be 
had  In  the  meantime  asked  them  to  negotiate 
according  to  the  terms  of  notes  and  morb- 


*rar  other  cases  sea  same  toplo  and  asotbtn  NUHBXR  la  Deo.  Dig.  a  Am.  Dig.  Kajr-No.  Bariss  A  BMg'r  Indsns 
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gages  be  liad  Bent  to  them  for  the  plalutifl 
and  his  wife  to  execute.  Upon  the  request 
of  these  agents  the  plalntlfC  and  Ms  wife 
came  In  but  objected  to  signing  the  papers 
for  the  reason  that  they  had  been  negotiating 
with  the  Wllcozea  to  renew  or  carry  the 
loan.  Southworth,  however,  insisted  that 
they  should  r^ew  the  loan  with  him,  and 
stated  to  them  that  be  bad  paid  Wilcox  otT 
and  had  the  papers  in  his  possession  at  home, 
and  that  Wilcox  did  not  have  a  thing  to  do 
with  it;  that  he  would  return  the  papers 
by  the  next  Saturday;  and  that  the  plaintiff 
must  ^ther  .flx  up  the  papers  then 
or  be  would  foreclose.  The  plaintiff 
needed  more  money,  and  finally,  on  South- 
worth's  agreement  to  let  them  bare  $700 
more,  be  and  bis  wife  signed  a  note  and 
mortgage  for  $2,500,  to  be  due  in  five  years, 
and  a  note  and  mortgage  for  |700,  due  in  two 
years,  and  a  commission  note  and  mortgage 
for  $187.50,  payatde  In  annual  Installment, 
all  bearing  date  January  1, 1912.  These  are 
the  Instruments  which  the  plaintiff  asks  to 
hBTe  canceled.  At  the  time  of  this  transaction 
Soutbworth  held  a  coupon  for  $68.78,  due  Jan- 
uary 1, 1012,  on  the  old  ^^tOO  note,  and  also 
the  old  $187.50  note  on  wtaicb  $18.75  was  due. 
He  also  claimed  a  credit  for  $25  on  account  ot 
the  difference  between  6  per  cent  and  10 
per  cent  on  the  old  $2,600  noi|te  after  Its  ma- 
turity. It  was  the  understanding  that  out 
of  the  proceeds  of  tbe  new  $700  note,  these 
items  and  the  ta^ros  should  be  paid  and  the 
balance  should  be  tamed  over  to  plaintiff 
OS  soon  as  tbe  abstract  thm  In  Sonthwortb's 
possession  at  Abilene  should  be  brought  down 
to  date.  The  transaction  was  to  be  closed  at 
Boss  A  Wald(^8  office;  the  mon^  or  chedc  to 
be  sent  tibere.  Gontdderable  delay  occtured 
and  conre^Tondence  fbllowed  betweoi  South- 
worth  and  blB  agents  relative  to  an  adjust- 
ment of  the  matter.  Each  party  blamM  the 
other  for  the  delay,  but  tbe  merits  ot  that 
cratroversy  need  not  be  considered  now.  Tbe 
proceeds  of  ttie  $700  note  were  wret  paid  to 
the  plaintUr  or  sent  to  Boss  &  Waldo  for 
him.  Finally,  on  April  18th,  the  plaintiff 
learned  that  Southworth  did  not  have  the 
$2,500  note,  and  that  It  was  still  held  by  Mrs. 
WUcox.  Tbe  plaintifl  then  on  April  22, 1912, 
tendered  payment  of  the  coupon  and  install- 
ment on  the  old  loan  held  by  Southworth, 
and  demanded  a  cancellation  of  the  new 
notes  and  mortgages  made  on  March  27th. 
Soutbworth  claimed  that  he  had  paid  or  re- 
deemed the  old  $2,500  note  In  this  way:  On 
or  about  March  18,  1912,  he  had  received 
Information  that  the  plaintiff  was  in  corre- 
spondence with  Wilcox.  Thereupon  on  that 
date  he  wrote  to  Mr.  Wilcox  at  Manchester; 

"Referring  to  tbe  Nelson  loan,  we  are  making 
this  party  a  new  loan  throngb  our  agent  at  El- 
lis, and  I  wiah  you  would  send  me  all  of  the 
papers.  This  loan  baa  been  drawing  10  per 
cent,  since  the  lat  of  January,  and  as  I  com- 
puted tbe  interest  up  to  to-day  it  amounts  to 
$54.16,  and  I  herewith  inclose  a  check  for  the 
principal  and  Interest  $2,654^6.** 


The  check  referred  to  was  inclosed  in  tlie 
letter.  This  is  the  explanation  of  his  state- 
ment to  the  plaintiff  when  the  new  papers 
were  made  that  he  had  paid  off  the  old  loan. 
He  testified  that  bis  primary  reason  for  doing 
this  was  to  protect  his  prior  lien  for  the 
coupon  and  installment  amounting  to  $87.- 
00.    He  testified  further: 

"Q.  And  you  want  tbe  court  to  nnderstand 
that,  for  the  purpose  of  protecting'  a  lien 
amounting  to  about  $90,  yon  paid  up  ^,550 
and  made  this  trip  out  to  Ellis?  Ans.  Ko,  I 
was  getting  pay  for  making  the  new  loan.  I 
didn't  put  up  the  $2,500  to  protect  that  Ueo. 
You  haven't  got  that  right  No,  that  isn't  it. 
I  was  making  a  new  loan,  and  getting  compen- 
sation for  doing  it  I  wasn't  putting  up  the 
$2,500  just  to  save  that  but  I  woa  making  a 
new  loan." 

When  this  check  was  rec^red  at  Mr.  WU- 
cox' office  in  Manchester,  be  was  absait  and 
did  not  see  it  until  March  25tb.  Be  then  call- 
ed up  bis  wife  at  AUlene,  18  mUes  distant^ 
and  told  taer  of  its  receipt  and  she  told  talm 
to  return  It  which  he  did  on  tbe  same  day. 
Some  time  afterwards  Southworth,  still  In- 
sisting that  tbe  check  paid  the  $2,500  note, 
again  aeat  It  to  Mr.  Wilcox,  wbo  again  re- 
tnmed  It  Tbe  Wilcoxes  also  refused  to  le- 
lease  tbe  mortgage  on  Soothworth's  demand, 
but  Mrs.  Wilcox  continued  to  bold  the  note 
and  mortg^  as  her  own  property,  and,  bar- 
Ing  extended  the  time  of  payment  loaned 
to  plaintiff  $700  more,  taking  a  new  mortgage 
as  secority. 

The  $700  note  taken  on  March  27th  was  in- 
dorsed by  SonthworUi  the  pi^ee  to  the  de- 
fendant Blxby.  Tbe  note  Is  In  the  ordinary 
negotiable  form,  exceijt  tbat  It  ccmtains  ttie 
following  stipulation: 

"If  the  interest  be  not  paid  when  due  to  be- 
cmne  as  principal  and  bear  the  same  rate  of 
hiterest  payable  semUnnnalljr,  all  iodoraers, 
sureties,  guarantors,  and  assignors  severally 
waive  presentment  for  payment  protest,  and 
notice  of  protest,  for  nonpayment  of  this  note 
and  all  detenee  on  the  ground  of  any  eztenaioD 
of  the  time  of  its  payment  tbat  may  be  given 
by  the  holder  or  holders  to  than  or  either  at 
them  or  to  tbe  maker  or  makers  thereof." 

The  new  $2,500  note  was  not  transferred  by 
indorsement  but  was  delivered  to  the  de- 
fendant Otis  upon  this  assignment: 

"For  value  received  I  hereby  asaagn  and 
transfer  the  within  note  and  coupons,  together 
with  all  my  interest  in  and  all  my  rights  under 
the  mortgage  deed,  securing  the  same  to  •  •  • 
without  recourse.'* 

The  district  coart  made  tbe  following  find- 
ings: 

"The  mortgage  of  date  January  1,  1912,  to 
Southworth,  and  the  note  whicb  the  mortgage 
was  to  secure,  for  $2,600,  were  obatined  by 
Soutbwortti  from  Nelson,  by  a  concealment  or 
the  facts  and  misrepresentation,  amounting  to 
fraud  upon  Nelson.  Southworth  did  not  pay 
off  the  Wilcox  note  and  mortgage  of  1907,  and 
his  attempts  to  do  so  were  Ineffectual  and  were 
not  accepted.  The  Wilcox  mortgage  of  1907 
for  $2,600  remains  a  valid  lien  upon  the  lands 
in  controversy,  and  Is  the  first  and  prior  lien 
on  the  land.  The  $700  note  and  mortgage  of 
Nelson  to  Wilcox,  of  date  April  13,  1912.  are 
valid  anA  are  a  second  lien  upon  the  premiees, 
subject  only  to  the  1907  mortgagee  (d  $6^600. 
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The  $700  mortsax«  of  March  27.  1012,  from 
Nelson  to  Snutbworth,  was  obtained  in  the 
same  manner  and  by  the  same  sort  of  Craod  as 
the  $2,500  mortgage,  and  is  invalid.  In  April, 
1912,  Nelson  sent  Southworth  $90.26  in  poy- 
ment  of  the  last  coupon  of  the  1907  first  mort- 
ise and  the  last  installmrat  on  the  second 
mortfiage  of  the  same  date,  which  payment 
Sonthworth  refused  to  accept  The  second  com- 
mission mortgage  from  Nelson  to  Southworth, 
of  March  27,  1»12,  for  £187.50.  is  also  invalid, 
for  the  aame  reasons  as  ue  other  two  mortgages 
between  th«  same  parties.  All  three  mortgages 
from  Nelson  to  Southworth  that  were  executed 
on  the  27th  of  March.  1912,  for  ^,500,  $700, 
and  $187.50,  respectirely,  should  be  canceled  of 
record.  Otis  and  Bixby  Dooght  their  respective 
notes  from  Southworth  after  this  action  was  be- 
gun against  Southworth.  On  the  whole  of  the 
evidence^,  it  does  not  appear' that  Otis  and  Bix- 
by are  innocent  holders." 

It  ]s  not  necesaarr  to  dlBcnas  the  conten- 
tloii  of  Sonthworm  mat  as  a  UenliOMer,  he 
had  a  itght  to  redeem  from  the  first  $2,S00 
mortgage.  The  fact  remains  that  he  did  not 
bare  the  papers  In  his  poaseeslon  and  con- 
trol ae  he  repreeotted  when  he  obtained  the 
new  securities,  and  conld  not  and  did  not  sur- 
ruider  them  as  he  agreed  to  do.  The  enrren- 
^  at  the  old  aecaritlee  was  the  considera- 
tion for  the  new  ones  for  $2,500  and  $187.00. 
The  agreement  to  famish  $700  more  was  a 
part  of  the  raiewal  sdieme  and  Is  affected 
by  the  same  inflrmity,  and  besides  it  was 
never  performed  by  the  payment  of  the 
money.  The  plaintiff  and  his  wife  both  tes- 
tified that  they  believed  the  repres^tatlons 
that  the  old  note  and  mortga^  had  been  paid 
by  Sonthworth  and  were  then  In  his  posses- 
sion, ready  for  surrender,  and  that,  relying 
upon  these  representations,  they  executed  the 
new  papers,  which  they  would  not  otherwise 
have  done. 

[2]  The  findings  of  the  district  court  that 
the  new  securities  were  obtained  by  con- 
cealment and  false  representatloiis  amount- 
ing to  fraud  are  sustained  by  the  evidence 
and  support  the  judgment.  As  the  notes 
were  fraudulent  in  their  inception,  the  bur- 
den was  upon  the  present  holders  to  show 
that  they  were  holders  In  good  faith.  But, 
conceding  that  the  evidence  was  sufficient 
to  show  that  they  so  held  them,  Mr.  Bixby, 
the  owner  of  the  $700  note,  is  not  protected, 
because  the  Instrument  Is  not  negotiable. 
The  clause  above  quoted  destroys  that  quality. 
Bank  V.  Gunter,  67  Kan.  227,  72  Pac.  842; 
Sykea  v.  Bank,  78  Kan.  688,  98  Pac.  206,  10 
L.  K.  A.  (N.  S.)  665 ;  Bank  v.  Heslet,  84  Kan. 
315,  113  Pac  1052,  33  L.  H.  A.  (N.  S.)  738 ; 
Negotiable  Instruments  Law,  §§  8,  11. 

The  $2,500  note  of  March  27th  Is  not  held 
by  Mr.  Otis  by  indorsement  but  by  the  as- 
signment copied  above.  His  rights  are  no 
greater  than  those  of  the  payee.  Hatch  v. 
Barrett,  34  Kan.  223,  8  Pac.  129 ;  Brlggs  v. 
(Latham.  36  Kan.  205,  210,  13  Pac.  129 ;  Ne- 
gotiable Instruments  Law,  H  37,  56. 

The  Judgment  Is  afilnned.  All  the  Joatlces 
concur. 


BABBIT  V.  CENTRAL  LIFE!  INS.  CO.t 

(No.  i»,oeL) 
(Sapzeme  Court  of  Kansas.    Dee.  12,  1914.) 

(Syllab«§  by  the  Court.) 

ikbubanob  (|  si*)— cohpkhsatioh  ov  aobnt 
—  elcflotuxnt  oonisact  —  novation  — 
Waivkb. 

An  oral  agreement  upon  the  terms  of  a  new 
agency  contract  between  an  insurance  company 
and  its  solicitor  of  business  under  a  former  con- 
tract was  made  with  the  understanding  that  the 
contract  should  be  written  by  the  officers  of  the 
company  and  sent  to  the  agent  for  his  signature. 
The  agent  immediately  commenced  work  under 
the  new  agreement,  and  continued  for  more  than 
a  month,  when  he  wrote  to  the  secretary  to  foi^ 
ward  the  contract.  The  request  was  complied 
with.  It  contained,  among  other  proristons,  the 
stipulation  "that  this  agreement  effects  the  ter- 
mination of  bU  previous  contracts  *  *  *  ex- 
cept that  said  Babbit  Is  to  retain  his  renewal 
interest  in  business  written  prior  to  January  1, 
1811,  BO  long  aa  he  remains  in  the  employ  of 
said  first  party."  After  receiving,  reading,  and 
considering  the  instrument,  the  plaintiff  wrote 
to  the  secretary,  "X  will  assure  yon  it  Is  all 
right  exactly  as  agreed  on."  and  continued  to  do 
business  under  the  new  agreement,  receiving  its 
benefits,  and  making  no  obj^tions  for  nearly 
two  months  longer,  when  he  entered  into  the 
employment  of  another  company,  and  thereafter 
demanded  commissions  due  under  the  old  con- 
tract, but  which  were  terminated  by  the  clause 
of  the  new  contract  above  quoted,  which,  how- 
ever, he  had  not  signed.  It  is  AeM  that  a  conclu- 
sion of  the  referee  that  the  plaintiff  did  not 
waive  any  of  his  rights  to  commissions  nnder 
the  old  agreement  cannot  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  111-114;  Dec.  Dig.  }  84.*] 

Appeal  from  District  Court,  Mitdiell 
County, 

Action  by  S.  M.  Babbit  against  the  Catral 
Idfe  Insnxanoe  Company.  Ftom  a  Judgment 
for  plaintur,  defendant  aroeals.  Reversed. 

Kagey  &  Anderson,  of  Belolt,  for  appellant. 
J.  W.  Tucker,  of  Cawker  City,  for  appellee. 

BENSON,  J.  This  appeal  is  from  a  3udg- 
meut  upon  a  claim  for  commissions  for  s(dlc< 
iting  life  insurance. 

On  October  9,  1907,  the  defendant  Insur- 
ance company  made  a  written  contract  with 
the  plaintiff,  authorizing  him  to  solicit  In- 
surance upon  commlssUms  to  be  paid  accord- 
ing to  a  schedule  of  rates  for  different  classes 
of  policies.  The  agreement  contained  the 
following  clause: 

"A  renewal  commission  of  5  per '  cent,  on 
second  to  ten  years  of  insurance  indnsive,  on 
an  annual  production  of  $50,000." 

The  following  rules  were  attached  to  the 
agreement  forming  a  part  of  it: 

"1st.  The  agent  most  work  erclaaively  for 
the  Central  Ijfe  Insurance  Company  in  all 
business  pertaining  to  life  insurance  during  the 
continuance  of  this  agreement.   ♦   •  • 

"7th.  This  contract  is  made  subject  to  snch 
modiBcation  by  this  company  as  regards  com- 
missions as  may  hereafter  be  deemed  necessary. 

"8tb.  Either  party  hereto  may  cancel  this 
Agreement  by  giving  the  other  fifteen  days  writ- 
ten notice." 


•For  otbw  eaaw  SM  flame  to^o  and  wcUod  NUMBER  la  Dee.  Dig.  A  Am.  Dig.  Key-No.  SerlM  *  Rep'r  lodoxM 

t  Rehearing  denied. 
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A  snpplementary  agreemoit  of  the  same 
date  provided  tbat  tbe  plaintiff  should  "have 
the  right  to  appoint  snbagents  and  to  receive 
the  OTcrwritiDg  flrat  year's  commission  and 
renewals  on  business  produced  by  said  sub- 
agents." 

Tbe  plaintiff  worked  under  these  agree- 
ments untU  January  14,  1911,  when  at  a  con- 
ference at  Ft.  Scott  with  H.  li.  Stout,  pres- 
ident, and  R.  S.  Tleman,  manager  of  agencies 
of  the  defendant  company,  the  points  for  a 
new  contract  were  agreed  upon,  which  the 
president  was  to  have  written  out  and  sent 
to  the  plaintiff  for  his  signature.  The  plain- 
tiff then  commenced  work  under  the  new 
agreement,  and  received  from  time  to  time 
payments  amounting  to  (651.20  upon  that  ac- 
count. On  February  27, 1911,  be  wrote  from 
Plains,  where  be  was  carrying  on  his  work 
of  canvassing,  to  the  secretary  of  the  ccnn- 
pany:  "Please  send  my  contract  to  Plaiaa, 
Kb.  at  once  and  it  will  rea^  taeie  before  I 
leaver" 

On  March  1st  the  secretary  Inclosed  the 
proposed  contract  as  prepared,  without  signa- 
tures, in  8  letter  to  the  ^alnttfl,  In  which  he 

wrote: 

"Your  letter  of  the  27th  inst  rec^ved.  In 
the  absence  of  Mr.  Tieman  we  in  his  place  in- 
close  herewith  for  your  signatures  contract  in 
dnpUcate.  Sicn  and  return  both  copies,  after 
which  one  flnubed  copy  will  be  returned  to 
you." 

The  Instrument  Inclosed  in  this  letter  was 

as  follows: 

"Agreement 

"Entered  into  this  sixteenth  day  of  Jaojiary, 
1911,  between  tbe  Kansas  Guaranty  Company. 

girty  of  the  flcst  I>art,  and  8.  M,  Babbit,  oi 
eloit,  Kansas,  party  of  the  second  part; 
"Witnesseth;  that  in  consideratioD  of  the  mu- 
tual covenants  hereinafter  expressed,  the  par- 
ties hereto  covenant  and  agree,  each  with  the 
other,  as  follows,  to-wlt: 

"1.  Said  second  party  shall  devote  bis  entire 
time  and  attention  to  tbe  business  of  soliciting 
for  applications  for  life  insurance  in  the  Cen- 
tral Life  Insurance  Company^  and  appointing 
agents  to  solicit  for  business  for  said  company, 
the  contracts  such  agents  to  provide  for  max- 
imum commissiona  ranging  from  fifty  to  seven- 
ty per  cent,  of  the  first  annual  premiums,  such 
contracts  to  be  approved  by  said  first  party. 

"2.  Said  second  party  shall   prosecute  the 
work  according  to  instructions  received  from 
said  first  party  from  time  to  time. 
"3.  Said  second  party  shall  be  paid  as  com- 

Sensation  for  his  services  a  salary  of  one  hun- 
red  dollars  per  month  and  actual  traveling 
expenses  when  away  from  home — such  as  rail- 
road fare  and  hotel  and  livery  bills. 

"4.  Said  second  party  shall  receive  a  com- 
mission of  twenty  per  cent,  of  the  gross  ure- 
mlums  collected  on  all  personal  business  obtain- 
ed, either  alone  or  with  other  agent,  paid  for 
basis. 

"5.  Said  Becoad  party  shall  receive  a  five  per 
cent  overwriting  commisaion  on  all  personal 
business  produced  by  agents  appointed  by  bim, 
paid-for  basis,  said  overwriting  commisuon  to 
be  paid  to  said  second  party  on  or  about  Jan- 
uary 15th,  1912,  for  business  produced  and 
paid  for  during  the  year  1911. 

"6.  It  is  mutually  understood  and  agreed  that 
this  agreement  effects  tbe  termination  of  all 
previous  contracts  enttted  into  between  tbe  par- 
ties hereto,  or  between  the  Central  Life  Insor- 


anee  Company  and  said  Babbit,  except  tiiat 
said  Babbit,  Is  to  retain  bis  renewal  interest 
in  business  written  prior  to  January  1st,  1911, 
so  long  as  he  remains  In  the  employ  of  said 
first  party.  It  is  definitely  understood  however, 
that  said  Babbit  sfaaU  have  no  interest,  wbt^ 
ever  in  the  renewal  premiums  on  bomnm 
written  after  December  Slst,  1910. 

"7.  The  compensation  outlined  herein  is  the 
only  compensation  said  second  party  is  to  re- 
ceive, unless  by  signed  supplemental  ^ree* 
ment  entered  Into  between  tbe  parties  nereto. 

"8.  TbiM  contract  shall  take  effect  as  of  tiie 
date  hereof  and  continae  in  force  until  tenni- 
nated  by  eitlier  party  giving  written  notice  to 
ttiat  effect 

"In  vritness  whereof,  tba  parties  hereto  bare 
set  their  hands  tlw  day  and  year  first  above 
written." 

The  recital  of  the  Kansas  Guaranty  Com- 
pany as  the  party  of  tbe  first  part  in  this 
CDDtnct  i»  thus  explained:  Xbat  corporation 
was  the  general  agent  of  the  defradant  la 
chaqie  oC  wilting  Ingannoe.  Its  ivosldflnt 
wsB  agenfy  nunagw  of  tte  defendant  It 
seems  that  remlttancee  were  forwarded  from 
time  to  Ume  by  that  corporation,  dgned  by 
It  by  B.  B.  Tleman,  president  of  the  gnaranty 
oranpany,  and  the  acta  ct  Mr.  Tternan,  whelb- 
ee  as  manager  of  tbe  defttidant  or  president 
of  tiie  Kansas  Omxaatf  Gonpany,  rdatlng 
to  tbe  business  now  under  consideration, 
shoald  be  oonsideiea  as  the  acts  (tf  tbe  de- 
fendant  After  receiving  this  InaCrument  tbe 
plaintiff,  on  March  16,  1911,  wrote  to  tbe 
secretary  of  tbe  defendant: 

"In  r^id  to  those  contracts  sent  to  me  to 
sign  will  say  that  the  reason  I  have  not  return- 
ed them  is  because  I  wanted  to  see  Mr.  Tiernan 
and  expected  to  see  him  before  this  time.  If  be 
comes  out  soon  I  wish  to  see  him  in  regard  to 
it  However,  I  will  aasore  yon  that  it  is  all 
right  exactly  as  agreed  on.  It  you  don't  object 
I  will  hold  them  uatU  he  comes  out  which  I 
think  will  be  soon." 

He  did  not  return  the  instrument,  nor  sug- 
gest any  changes,  nor  In  any  manner  indicate 
that  It  was  not  drawn  in  accordance  with  the 
verbal  agreement,  but  continued  his  work,  re- 
ceiving checks  for  expenses  as  before,  until 
May  7,  1911,  when  he  entered  into  tbe  em- 
ployment of  another  life  insnrance  company. 
About  May  24th  there  was  a  settlement  for 
completed  business.  Some  time  afterwards 
this  action  was  commenced  to  recover  com- 
missions. In  the  first  cause  of  action  the 
plaintiff  alleges  that  he  produced  more  than 
$50,000  worth  of  business  each  year  for 
1907,  1908,  1909,  and  1910 ;  that  on  Janoaiy 
1,  1911,  defendant  company  had  paid  to  Urn 
the  snm  of  $720.42  for  renewal  premiums  on 
business  written  by  him  prior  to  December  L 
1909,  and  renewed  between  December  1, 1909, 
and  December  31,  1910 ;  that  there  was  due 
him  from  defendant,  on  January  1,  1912,  tiie 
sum  of  about  $900  for  renewal  premiums  un- 
der bis  contract,  for  Insurance  written  by  bim 
prior  to  January  1, 1911,  and  renewed  durlos 
tbe  year  1911.  In  the  second  cause  of  ac- 
tion be  alleges  that  there  was  due  him  tbe 
sum  of  $900  for  renewals  paid  to  tbe  com- 
pany during  tbe  year  1912  upon  bnshiess 
written  by  him  prior  to  Janoair  1,  JSU.  In 
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the  third  canae  action  he  alleges  ttiat  Qiere 
was  a  balance  due  him  upon  acoDunt  under 
his  last  contract  of  $6(^^.  a  part  ot  whldi 
he  claimed  was  for  renewals  upon  premiums 
paid  to  the  company  between  January  X> 
1911,  and  May  24.  1911.  Upon  tite  trial  It 
was  agreed  by  the  parties  that  the  plaintiff 
was  entitled  to  recover  from  the  defraidant 
the  sum  of  $120.71  on  flie  third  cause  of  ao- 
tton  set  out  in  his  petttton,  and  that  this 
amonnt  consisted  of  the  sum  of  $101.12  as  a 
balance  on  renewal  commissions  from  Janu- 
ary 14,  1911,  to  May  24,  1911»  and  the  far- 
ther sum  of  916JI9  to  cover  5  per  omt  oom- 
mlsaloos  on  pald-for  boslness  wriCtoi  by 
plaintiff's  agents  under  the  last  contract.  The 
controversy  remaining  to  be  determined  by 
the  trial  court  was  the  right  of  appellee  to 
recover  upon  bia  first  and  second  causes  of 
action. 

The  material  findings  of  the  referee  are: 

"Under  the  tenoB  of  this  contract  [the  origl- 
nal  agreement]  the  plaintiif  worked  for  defend- 
ant until  Jtnna^  14,  1811,  writing  a  sufficient 
amomit  of  pald-nw  insuxance  during  said  time, 
throuKh  Bubagents  and  self,  to  entitle  him  to  re- 
ceive from  BBid  defendant  a  renewal  commie* 
■Ion  of  5  per  cent,  on  all  premfnms  paid  to  or 
collected  by  said  defendant,  on  seoond  to  tenth 
years,  indusiTe,  of  the  insurance  bo  written,  as 
part  compenaation  for  aerrlces  bo  rendered  for 
defendant. 

"Defendant  paid  or  settied  with  plaintiff  Cor 
all  renewal  commissions  so  due  to  plaintiff-  up 
to  January  1.  1911. 

"Five  per  cent  commisdon  on  all  premlnms 
paid  upon  renewals  from  May  7,  1811,  t«  De- 
cember SI,  1911,  on  insurance  written  by  the 

Saintiff  or  liia  Bubagents  prior  to  January  1, 
111,  amounted  to  ^e  sum  of  $464.62,  and  S 
per  cent.  commlsBkm  upon  all  renewal  premiums 
psld  on  Bu«h  insurance  during  the  year  1912 
amounted  to  the  sum  of  fSSZ.^.  •  •  • 

"On  January  14,  1911,  plaintiff  went  to  the 
office  of  defendant  at  Ft  Scott,  Kan.,  and  there 
bad  a  c<mverBatlon  with  the  president  of  the  de- 
fendant company,  Mr.  H.  L.  Stout  end  the 
agency  manager  of  said  company.  Mr.  li.  S. 
Tieman:  plaintiff  stated  he  had  become  tired 
of  working  under  his  old  contract  and  asked 
for  a  new  contract.  He  stated  be  would  work 
and  go  out  in  the  fidd  ag^n  for  $100  per  month 
and  20  pet  cent  commission  on  all  business 
written  alone  or  with  other  agents,  and  5  per 
cent  commission  on  any  business  written  by 
agents  appointed  by  him,  and  his  expenses  and 
traveling  expenses.  Absolutely  nothing  was 
said  about  changing  the  conditions  of  the  origi- 
nal or  former  contract  relative  to  renewal  com- 
missions of  plaintiff  thereunder,  nor  of  the  can- 
eellation  of  same  or  his  rights  thereunder. 

"Mr.  Stout  the  president  of  the  defendant 
company,  stated  to  Mr.  Babbit  that  be  would 
take  down  the  notatlona  with  the  understanding ' 
they  have  this  embodied  into  a  contract  and 
sent  to  him  later.  *  *  • 

"Plaintiff  commenced  working  for  defendant 
under  such  verbal  agreement  and  continued  in 
Its  employ  until  May  7,  1911,  when  he  left  its. 
employ.  During  the  time  of  such  employment 
ana  up  to  June  1.  1911,  plaintiff  received  checks 
in  the  sum  of  $5B120  upon  his  account  with 
said  defendant  •  •  • 

"Plaintiff  did  not  sign  said  contracts,  holding 
same  to  confer  with  the  af;ency  manager,  as  per 
his  letter  of  March  16,  1911,  to  Mr.  Xyon,  nor 
did  defendant  ever  sign  said  contracts  or  aak  for 
Bame  from  plaintiff. 

"Piaintlfl  did  not  waive  any  of  Us  rights  to 
the  6  per  cent  renewal  commissions  already 
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earned  under  his  contract  of  October  9^  1907, 
with  said  defendant  company." 

As  matter  of  law,  the  referee  concluded 
that  tlie  plaintiff  was  entitled  to: 

"Five  per  cent,  commission  on  all  renewal  pre- 
miums paid  to  or  collected  by  defendant  on  all 
pald'for  insurance  Written  by  plaintiff  or  his 
aabagents  prior  to  January  1,  1811,  for  the 
years  1911  and  1912,  as  part  compensation  for 
securing  the  business,  writing  the  policies  and 
services  rendered  up  to  said  time  of  January  1, 
1911.  as  compensation  already  earned  and  of 
whidi  he  could  not  be  deprived  by  the  defend- 
ant company.'* 

The  plaintiff  testified  that  It  was  agreed  at 
the  conference  at  Ft  Scott,  when  the  new 
agreement  was  made  that  he  should  retain 
his  rental  Interest  in  the  old  contract  The 
evidence  on  the  part  of  the  defendant  was 
that  the  company  was  to  pay  on  these  renew- 
als so  long  as  he  continued  with  the  com- 
pany, and  that  the  plaintiff  said  that  would 
be  acceptable^  As  we  have  seen,  the  referee 
found  that: 

"Absolutely  nothing  was  said  shout  changing 
the  conditions  of  the  original  or  former  con- 
tract relative  to  renewal  commlBSions  ot  plain- 
tiff thereunder,  nor  of  the  canoellatiim  of  same 
or  his  rights  thereunder."  - 

The  defoidanfs  contentlaiu  are: 
"FlTBt  that  under  the  original  contract  ap- 
pellee was  only  entitled  to  renewal  commiesiona 
so  long  as  he  remained  in  appellant's  employ, 
and  produced  $50,000  worth  of  huslness  per 
year;  and,  second,  that  he  accepted  the  teras 
of  his  second  contract  with  the  company,  which 
provided  In  express  terms  tiiat  Mr.  Babbit 
should  retain  hia  reneiral  interest  fn  business 
written  prior  to  January  1,  1911,  only  bo  long 
as  he  remained  In  the  employ  of  the  company.^ 

If  the  oriclnal  agreement  was  entirely  sn- 
perseded  by  1i»  new  onfl^  It  Is  only  neoeasary 
to  determine  what  the  new  one  was  in  order 
to  decide  this  controversy.  The  plaintiff  in- 
alsts  that  the  part  of  flndtng  No.  6  lelattve 
to  renewal  commlsBloiu  under  the  <ild  cxm* 
tract,  made  upon  conflletliiv  erldoioe,  is  final 
within  w«ill<settled  nUea  f<filowed  In  many 
decisions.  Construlns  ffn^Hpg  that  at 
the  makliic  of  Uie  new  agreement  nothing 
was  atM  abont  «'^**"gf"g  the  conditionB  of 
the  old  contract  relative  to  renewal  commis- 
sions, as  a  finding  that  such  a  change  was 
not  agreed  to,  although  considered,  Hie  fur- 
ther question  remains  whether  the  plaintiff 
is  estopped  by  fats  snhaequent  conduct  from 
denying  that  such  change  was  made,  or  to  be 
more  exact,  whether  his  assent  to  the  in- 
strument containing  such  change  was  proved. 
The  oral  agreement  was  to  be  reduced  to 
writing.  An  iuBtrument  was  accordingly 
prepared  purporting  to  embody  all  its  terms 
which,  at  the  plaintifrs  request,  was  sent 
to  him  on  March  1st  On  March  16th,  after 
full  opportunity  to  examine  it  and  after  he 
had  in  fact  examined  It  he  wrote  to  the  sec- 
retary: "I  will  assure  you  that  it  Is  all  right 
exactly  as  agreed  on."  The  dause  In  ques- 
tion was  plain: 

"This  agreement  affects  the  tetmloatlon  of 
all  previous  contracts  •  *  •  except  that  said 
Babbit  is  to  retain  bis  renewal  interest  in  busi- 
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nen  written  prior  to  Jannary  1,  1911,  so  loo? 
as  he  remaias  in  the  employ  of  said  first  party. 

Tliat  he  noticed  and  considered  this  provi- 
Bion  is  shown  by  the  fact  that  he  testified, 
"I  wouldn't  sign  the  contract  with  a  joker 
In  It  making  me  forfeit  my  renewals."  With 
fall  knowledge  that  the  company  claimed 
that  commissions  for  renewals  should  be  re- 
tained only  while  he  remained  in  the  service 
of  the  company,  he  continued  to  work  under 
the  new  agreement,  receiving  remittances 
under  it,  accepting  all  its  benefits,  but  secret- 
ly intending  to  repudiate  one  of  its  material 
provisions,  although  expressly  stating  that 
it  was  all  right  in  every  particular.^  It  is 
not' always  necessary  that,  in  order  to  be 
bound,  a  party  should  sigh  a  written  instru- 
ment purporting  to  contain  his  agreement 
A  signature  Is  the  usual  evidence  of  assent, 
but  assent  may  be  shown  in  other  ways,  as  In 
this  Instance,  by  a  collateral  writing.  No 
accident,  fraud,  or  mistake,  or  the  like,  Is 
shown  or  even  claimed.  One  may  not  In 
such  circumstances  assure  the  other  coni- 
tracting  party  of  acquiescence,  hold  the  In- 
strument In  possession  without  objection, 
continue  to  work  under  It,  and  receive  its 
benefits  until  another  opportunity  of  em- 
ployment Is  open,  and  then  be  allowed  to'  re- 
pudiate it  3  Parsons  on  Contracts  (9th  Ed.) 
4;  9  Cyc.  299;  De  Bell  t.  lliorDson,  3  Beav- 
en,  469;  Sentney  v.  Interurban  Railway  Co., 
90  Kan.  610,  135  Pac  678;  Sanders  et  aL  r. 
P.  B.  F.  Co.,  144  N.  T.  209,  39  N.  B.  76,  29 
L.  R.  A.  431,  43  Am.  St  Rep.  757. 

The  findings  of  the  referee  Nos.  10  and  11 
are  in  conflict  The  plalntlfC's  letter  of 
March  lSth  and  his  subsequent  conduct  prove 
his  assent  to  the  instrument  received  and  re- 
tained by  him  without  objection.  The  basic 
facts  found  by  the  referee  must  prevail  over 
the  general  oonclosion  that  there  was  no 
waiver  or  aesffiit  State  t.  Klrmeyer*  88 
Kan.  589,  129  PaC.  1114. 

The  judgment  la  reversed,  and  the  cause  Is 
remanded,  with  Instructions  to  render  judg- 
ment for  the  plalnttff  for  $120.12.  upon  the 
third  cause  ot  action,  as  agreed  to  by  both 
parties.  All  the  Justices  concurring. 


BUCHANAN  t.  BUCHANAN  et  al.t 
(No.  196200 

(Supreme  Court  of  Eansas.    Dec.  12,  1914.) 

(SyllabM  l»  the  Court,) 

1.  Pabknt  and  Child  (%  2*)— Custody  of 
CllILU— Detbbmisation. 

Wliile  the  welfare  of  a  child  is  the  para- 
mount coDf^lderatioQ  in  awarding  bis  custody, 
yet,  in  determininR  that  welfare,  regard  must 
be  bad  to  a  parent's  devotion  and  care,  as  well 
as  to  the  advantages  that  may  reasonably  be 
anticipated  from  a  better  furnished  home  and 
greater  pecuniary  means  offered  by  another. 

(Ed.  Note.— For  other  case?,  see  Parent  and 
Child.  Cent  Dig.  |f  4-32 ;  Dec.  Dig.  S  Z*} 


2.  Pabent  and  Child  Q  2*)— Oustodt  or 
Chi  ld—Deteb  MI  RATIOS . 

While  it  is  true  that  if  the  welfare  of  the 
child  requires  it  even  a  mother  must  sometimea 
yield  his  custody  to  a  stranger,  this  will  not  be 
compelled  merely  upon  proof  that  better  mate- 
rial advantages  wul  tiiereby  be  probably  se- 
cured to  the  child. 

[Ed.  Note.— For  other  Parent  and 

Child,  Cent.  Dig.  {S  4-32;  Dec.  Dig.  {  2.*] 

Appeal  from  District  Ooort,  Kingman 
County. 

Action  bj  Viola  Bocbanan  against  Tzacy 
J.  Buchanan  and  another.  From  a  judgment 
for  plalntUf,  defoidants  appeal.  Affirmed. 

Chas.  C.  Calkin,  of  Kingman,  for  appel- 
lants. H.  E.  Walter,  of  Kingman,  for  appel- 
lee. 

BENSON,  J.  The  question  to  be  decided 
Is  whether  a  Judgment  awarding  the  custody 
of  a  boy  to  his  mother  shall  be  disturbed. 
The  parents  have  been  married  for  ten  years. 
The  son  Vemice  Is  between  four  and  five 
years  old.  Another  son  is  of  the  age  of  eight 
years.  The  father  and  mother  have  not  lived 
happily  together  for  the  last  five  years.  In 
a  suit  for  divorce  the  father  withdrew  his 
answer,  the  cause  was  tried,  and  a  judgment 
for  divorce  was  rendered  against  him  for 
his  fault  The  custody  of  the  older  child  was 
awarded  to  the  mother,  but  Vemice  was,  on 
the  application  of  Wm.  Schooley,  given  to 
him. ,  Mr.  Schooley  is  the  husband  of  the  de* 
fendant's  sister.  The  next  day  after  the 
trial,  the  mother  moved  for  a  modification  ot 
the  order  so  as  to  give  her  the  custody  ot 
Vemice.  The  detoidant  and  Wm.  Schooley. 
as  Intervener,  opposing  this  motion,  asked 
leave  to  Introduce  additional  erldence.  which 
was  refused.  After  hearing  arguments  based 
on  the  evidence  given  at  the  trial,  findings 
of  fact  and  concliudons  of  law  were  made,  and 
the  custody  of  the  child  Vernlce  was  awarded 
to  the  mother.  Motions  to  set  aside  this 
order  were  filed  by  the  defeadant  and  School- 
ey, but  were  withdrawn,  and  the  case  la 
presented  here  upon  the  findings  of  the  dis- 
trict court  As  the  evidence  is  not  presented 
here,  the  question  for  consideration  Is  wheth- 
er the  findings  support  the  coucluslons  and 
judgment 

In  the  first  decree  the  mother  was  found  to 
be  a  suitable  person  to  have  the  custody 
of  her  children,  and  the  father  was  found  to 
be  an  unfit  person  to  have  snch  custody.  It 
was  farther  found  that  It  was  for  the  best 
Interests  at  Vemice  that  he  be  placed  In 
the  custody  of  Wm.  School^.  In  the  second 
decree  the  court  made  extended  findings. 
The  substance  of  th^e  findings  Is  that  the 
mother  Is  an  Industrious  woman,  bright,  fair- 
ly well  educated,  and  quite  independent  She 
has  shown  great  regard  for  her  child,  ap- 
parently actuated  by  sincere  mother  love.  At 
present  she  is  living  with  her  parents,  a  good, 
well-established  ftmlly  of  Kingman  county. 
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t  Rehearing  denied. 
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While  the  mother  has  little  or  no  meana,  the 
district  court  believes  that  she  wlU  be  able  to 
properly  care  for  and  support  her  two  ailBor 
cbildrcD.  Tbe  child  Veraice  was  at  the  time 
of  the  trlaLin  tbe  Schooled  family.  He  has 
Uved  In  that  family  half  his  Ufetlme.  Mr. 
Schooley  is  an  exemplary  person,  of  good 
family,  and  well  fitted  to  ttave  the  custody  of 
such  a  child.  He  la  the  owner  of  a  good 
farm  and  is  in  easy  circumstances.  The  child 
Is  well  cared  for  in  his  household,  physically, 
mentally,  and  morally.  Mrs.  Buchanan's 
mother  is  suffering  from  tnberculoels  and  will 
probably  not  long  survive.  While  Mrs.  Buch- 
anan and  the  older  child  have  been  at  this 
mother's  home  for  some  time,  every  precau- 
tion within  the  means  of  the  family  lias  been 
taken  to  prevent  members  of  the  household 
from  exposure  to  the  disease  court 
made  the  following  conclusion: 

"While  tbe  oourt  is  of  tbe  opinion  that  the 
best  interest  of  tbe  child  would  oe  subserved  if 
the  same  was  left  in  the  custody,  care,  and 
control  of  William  Schooley,  yet  it  cannot  be 
■aid  that  the  mother,  Viola  Bnchanan,  is  not  a 
suitable  person  to  have  the  care,  custody,  and 
control  01  the  said  child ;  and  while  the  child 
would  have  a  better  home,  be  better  cared  for, 
educated,  and  wonid  probably  have  better  pros- 
pects of  an  Inheritance,  yet  under  these  circum- 
stances, and  as  a  matter  of  taw,  the  court  con- 
cludes that  the  mother,  she  being  a  woman  of 
good  moral  character,  and  guilty  of  no  fault  or 
wrong,  end  that  she  will  probably  be  able  to  care 
tor  and  raise  the  said  child,  is  entitled  to  the 
ear^  custody,  and  control  of  it  as  agaioat  the  said 
WilUam  Schooley,  even  though  the  said  William 
Schooley  would  furnish  It  a  better  bome,  edu- 
eatioD,  future  prospects,  and  right  of  Inher- 
itance, and  therefore,  and  for  that  reason,  tbe 
termer  Judgment  of  April  10,  1914,  is  changed 
end  modified  to  the  extent  of  awarding  the  care 
and  custody  of  tbe  said  child  to  Its  mother, 
Tiola  Bncbanaa." 

No  obJecftfMi  was  made  to  tli«  order  giving 
the  cuatody  of  the  older  boy  to  his  mother, 
althongh  it  Is  urged  that  the  cnstoAy  of  the 
younger  one  shonld  be  wltitheld  from  her.  eo- 
Itedally  because  of  exposure  to  disease  In  the 
home  of  tbe  grandmottier.  Whatever  may  be 
tbe  risk  of  this  exposure,  It  vrtftiM  seem  to  be 
common  to  both  of  the  childrai.  In  tbe  ab- 
■ace  of  tbe  erldence^  It  must  be  ptesnmed 
that  the  district  court  found  that  their  health 
wotdd  be  properly  safeguarded. 

[1,2]  Both  parties  rely  upon  the  dedatons 
of  this  court  to  snataln  their  contentions.  It 
is  insisted  by  the  defendant  that  the  district 
court  found  that  the  best  Interests  of  the 
child  would  be  subserved  by  giving  the  cus- 
tody to  Mr.  Schooley,  and  that.  In  such  a  situ- 
ation, there  Is  no  rule  of  law  that  would  give 
tbe  custody  to  the  mother,  although  In  every 
respect  a  suitable  person.  On  the  other 
hand,  the  plalntlfT  insists  that  she  should  not 
be  derived  of  the  custody  of  her  child  of 
tender  years,  when  guilty  of  no  misconduct 
and  able  to  care  for  him,  merely  because  an- 
other person  can  give  him  better  material 
advantages.  It  has  repeatedly  been  held 
that  tha  welfare  of  the  child  Is  tha  para- 


mount consideration.  In  determining  that 
welfare,  however,  regard  must  be  had  to  a 
mother's  affection,  devotion,  and  care  in  all 
tbe  trying  vicissitudes  of  tbe  life  of  a  child, 
as  well  as  the  advantages  that  may  reason- 
ably be  anticipated  from  a  better  furnished 
home  and  greater  pecuniary  advantages  offer- 
ed by  another. 

No  greater  responsibility  rests  upon  a 
court  than  the  disposition  of  the  custody  of 
a  child.  The  probabilities  affecting  his  high- 
est welfare  must  be  carefully  considered  and 
determined.  While  it  is  true  that,  If  the  wel* 
fare  of  the  child  requires  it,  even  a  mother 
must  sometimes  yield  his  custody  to  a  stran- 
ger, this  will  not  be  compelled  merely  upon 
proof  that  better  material  advantages  will 
thereby  be  secured  to  blm.  Mother  love  and 
care  may  far  outweigh  financial  means  and 
prospects.  Welfare  cannot  be  measured  alone 
by  pecuniary  benefits.  Common  experience 
and  observation  alike  teach  that  property 
is  not  always  the  best  heritage.  This  little 
boy  will  lose  much  by  the  dlsmptlon  of  the 
family  and  the  deprivation  of  a  father's  coun- 
sel and  care.  To  these  great  losses  tbe  court 
will  not  add  separation  from  a  mother's  com- 
panionship and  care  merely  because  a  more 
prosperous  home^  with  better  financial  re- 
sources, is  open  to  him.  It  was  said  in  Chap* 
sky  V.  Wood.  36  Kan.  660,  6SS  (dO  Am.  Rep. 
321): 

"In  other  words,  they  (the  courts)  will  consid- 
er that  the  law  of  nature,  which  declares  tbe 
strength  of  a  father's  love,  is  more  to  be  con- 
sidered than  any  mere  speculation  whatever  as 
to  tbe  advantages  which  possible  wealth  and 
social  position  might  otherwise  bestow." 

In  the  same  opinion  It  was  said: 

"Above  all  things,  the  paramount  considera- 
tion is:  What  will  promote  the  welfare  of  the 
childr 

These  principles  have  not  bera  departed 
from  In  tbe  opinlona  written  since.  This 
court  has  never  placed  the  claim  of  eltiier 
parent  to  the  custody  of  a  idiUd  upon  a  strict 
legal  right,  but  the  ties  of  nature  have 
been  given  proper  weight  in  determining  the 
paramount  consideration  ot  his  welfitre.  In 
re  BuUen,  28  Kan.  781;  Swarens  v.  Swarois. 
78  Kan.  682,  97  Pac.  968;  In  re  Hlckey,  85 
Kan.  666,  lU  Pae  66,  41 L.  B.  A.  (N.  S.)  664 ; 
In  re  HolUnger,  90  Kan.  77,  132  Pac.  1181; 
Plnney  v.  Sulsen,  91  Kan.  407,  137  Pac.  987. 
As  we  Interpr^  the  decision,  tbe  district  court 
properly  applied  the  principles  to  which  we 
have  referred  to  tbe  situation  disclosed  by 
the  findings. 

Complaint  Is  made  of  the  denial  of  the 
application  for  leave  to  offer  additional  evi- 
dence on  the  hearing  of  the  plaintiff's  motion 
to  modify  tbe  decree  by  awarding  to  her  the 
custody  of  Vemice.  The  motion  for  modifica- 
tion was  made  the  day  after  the  trial,  and 
the  hearing  may  be  treated  as  a  part  of  the 
trial,  since  the  custody  of  the  child  was  one 
of  tha  Issuas.  No  ahowlng  of  accident  or 
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HDxprlM  was  made  In  aiqniort  o£  tbe  applica- 
tion. Iti  refaaal  was  within  the  discretion  of 
tbe  court 

Onie  Jndgmoit  la  afflxmed.  All  the  JnatloeB 
concur. 


ORTHWBIN-MATCHETTE  INV.  CO.  T. 
McFABLIN.   (No.  1907Sjt 
(Snpreme  Oonrt  of  Kanaaai    Dec.  12.  1614.) 

(ByllahuM  by  th€  Court.) 

1.  Oauzno  (S  12*)  —  Gambling  Contkaot  — 

BOAKD  OF  TbADB  TBANSAOTIONB  —  OPERA- 
TION OF  Statute. 

Sections  &16S,  6169,  Gen.  St.  1909.  decloz^ 
log  parties  to  certain  truosactions  gail^  of  fd- 

007,  were  not  intended  to  prevent  contnicta  tor 
future  deliver7  of  commoditie*  when  entered 
into  in  good  faith  and  with  an  actual  intention 
of  f  ulfiUment ;  its  purpose  was  to  soppreaa  mere 
speculation  where  the  commodity  dealt  In  exists 
only  in  imagination,  where  no  delivery  is  con- 
templated, but  where,  on  the  contrary,  it  ta  ex- 
pected that  the  parties  will  settle  upon  tbe  dif- 
ference in  the  speculative  market. 

[Ed.  Note.— For  other  cases,  B«e  Gaming,  Cent. 
Dig.  I  22;  Dec.  Dig.  f  12.*I 

2.  Oahzro  11*)— Oahbuhq  OonTBAOTB— 

BOABO  OV  TaADK  TaANBAOTIDNS. 

The  transactions  declared  upon  in  the  peti- 
tion in  this  case  aa  a  basis  for  the  several  caus- 
es of  action  are  held  to  be  gambling  contracts 
in  direct  vitdation  of  the  rtatnte. 

[Bd.  Note.— For  other  eeees.  eee  Qaminfe 
C^t.  Dig.  H  lfr-21,  23,  26;  Dea  Dig. 

8.  Qahzng  (I  86*)— Oahbliho  GonTBAonh- 

AcnON  BT  BBOEBB— BlOHT  TO  BECOVEB. 
A  broker  or  commission  merchant  who 
knowingly  participates  in  hu  principal's  unlaw- 
fol  intent  in  a  speculative  traosaction  in  direct 
Tlolation  of  the  statute  cannot  recover  for  his 
services,  nor  for  losses  incurred,  nor  for  ad- 
vances made  by  him  in  behalf  of  bis  principal 
in  carrying  out  such  illegal  transaction. 

[Ed.  Note.— For  otbcr  caees,  see  Gaming, 
Omt  Dig.  I  78;  Dec.  Dig.  f  86.*] 

Appeal  from  District  Court,  Cloud  Connty. 

Action  by  the  Ortbweln-Matchette  Invest- 
ment Company,  a  corporation,  against  T.  E. 
McFarlin.  From  judgment  for  defendant, 
plaintUE  appeals.  Alllrmed. 

Edward  C.  Flettdier,  of  Kansas  City,  Mo., 
and  A.  li.  Wllmotb,  of  Concordia,  for  appel- 
lant. S.  D.  Bishop,  of  Lawrence,  and  Pol- 
slfer  &  Hunt,  of  Concmdla,  for  appellee. 

POBTEB,  J.  The  action  in  the  district 
court  was  to  recover  a  broker's  commissions 
and  margins  for  the  purchase  and  sale  on  the 
defendant's  account  of  grain  on  the  Board  of 
Trade  of  Kansas  City,  Mo.,  and  Chicago,  111. 
The  court  sustained  a  demurrer  to  the  peti- 
tion and  rendered  Judgment  against  tbe 
platntlft  for  costs,  from  which  the  plaintiff 
has  appealed. 

[2]  Twelve  separate  causes  of  action  are 
i»t  out  In  the  petition,  each  based  upon  a 
similar  transaction,  and  the  facts  pleaded 
are  substantially  the  same.  In  <me  count  it 
Is  alleged  that  on  the  27th  day  of  June,  1912, 
tiie  plalntU^  aa  broker,  sold  fbr  defendant 
on  the  Board  of  Trade  of  Chicago,  20,000 


busb^  of  oats  for  deUvery  In  Deoonber,  and 
on  the  same  day  purchased  for  dtfendant  the 
same  quantity'<tf  oats  of  like  quality  de- 
11t«7  in  December,  but  at  a  different  price ; 
and  that  this  purchase  was  made  for  the  sole 
purpose  of  counteracting  the  prerlons  sale 
made  for  defradant  It  la  alleged  that  by 
this  sale  and  purchase  defendant  sustained  a 
loss  ot  one-half  cent  a  bushel  by  reastm  of 
the  fluctnati<HL  of  tbe  market  price  of  tbe 
product,  wbicAi  loss  Uie  plalntlfF  claims  to 
bare  paid,  and  by  reason  thereof  defendant 
Is  indebted  to  the  plainttff  In  tihat  sun^  and 
also  for  a  broker's  comndsslon. 

It  appears  from  tJie  petltltni  that  tlw  Tsrl- 
0U9  transactions  all  oocarred  ttetweoi  the 
24tb  and  27tfa  days  oC  June.  1912.  During 
these  Qiree  days  It  is  dalmed  that  plaintlir 
bought  and  sold  for  tbe  defendant  340,000 
bushels  of  grain,  consisting  of  wheat,  com, 
and  oats,  aU  for  future  delivery ;  that  on  one 
day,  June  27tb,  it  sold  on  tbe  Board  of  Trade 
of  Chicago,  for  the  defendant^  90,000  buabels 
of  grain  for  December  delivery,  and  In  or> 
der  to  counteract  these  sales  it  made  coonter 
purchases  of  the  same  amount  of  grain  and 
of  the  same  Quality  for  defendant's  account, 
all  for  delivery  In  the  following  December. 
The  commissions  and  losses  which  the  plain- 
tiff seeks  to  reoover  amount  to  about  $2,300. 
It  also  appears  that  In  practically  every  in- 
stance the  counter  purchases  were  made  on 
the  same  day  tbe  sales  were  made,  and  were 
always  for  the  same  amount  and  quality  of 
grain  that  defmdant  had  purchased,  and 
that  these  purchases  were  made  in  order  to 
avoid  delivery.  Moreover,  the  sale  was  al- 
ways made  to  one  person  or  firm  and  the 
purchase  from  another  person  or  Arm  who 
was  a  stranger  to  the  original  contract. 
Each  count  alleges  that  plalntlfl  sold  for  de> 
fendant  a  certain  amount  of  grain  on  the 
Board  of  Trade  either  at  Chicago  or  Kansas 
City,  Mo.,  to  one  individual  or  company,  to  be 
delivered  at  a  future  date,  followed  by  the 
allegation  that  for  tbe  purpose  (Hf  dosing 
out  the  transaction  it  purchased  on  tbe  same 
day  the  same  amount  of  grain  from  another 
Individual,  to  be  delivered  at  the  same  time 
and  placa  There  is  no  averment  In  the  pe- 
tition that  it  was  ever  the  intention  of  the 
parties  to  deliver  tbe  grain.  It  is  apparent 
from  the  statement  of  facts  tbat  sncfa  was 
not  the  Intention. 

In  sustaining  the  demurrer  the  trial  court 
held  the  various  transactions  to  be  gambling 
contracts.  Plalntlfl  concedes  tbst  under  the 
common  law  and  tbe  statutes  of  this  state  a 
contract  of  sale  or  purchase  of  grain  or  other 
commodities  for  future  delivery  Is  void  where 
it  appears  that  it  was  not  intended  tiiat  the 
goods  should  be  dellvwed,  but  makes  tbe  oon- 
tration  that  in  any  event  tbe  question  vrtietli- 
er  these  transactions  were  gambling  con- 
tracts is  a  question  of  fact  for  a  Jury  to'de- 
tenuine,  if  sucb  Is  alleged  as  a  defense  In 
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an  answer,  but  that  a  defense  ot  tbla  nature 
cannot  be  raised  by  a  demorrer  to  tbe  peti- 
tlon.  In  U  A.  &  a  Encyc.  at  U  618,  It  la 
said: 

**lbe  real  teat  whether  the  ostensible  con- 
tract is  or  is  not  a  aambling  contract  Is  a 

auestion  of  (act,  and  if  the  evidence  is  con- 
jctioK  it  is  Cor  the  Jury,  under  proper  Instrno- 
tions  from  the  court,  to  aetermine." 

"The  harden  of  proof  in  actions  on  these  oon- 
traets  is  npon  the  party  alleffing  that  the  tcana- 
action  is  illegal  and  a  sambuag  contract." 

In  Wisconsin  the  burden  of  proof  has  been 
held  to  rest  upon  the  party  claiming  that  the 
contract  is  lawful  and  valid,  upon  the  theory 
that  such  contracts  are  usually  made  the 
cloak  for  gambling.  Barnard  t.  Backhaus, 
Imp.,  62  Wis.  593,  8  N.  W.  2B2,  9  N.  W.  595; 
fbUowed  In  Cobb  t.  Prell  (O.  O.)  15  Fed.  774. 
See,  also,  First  Nat  B&tsk  of  Lyons  y.  Oska- 
loosa  Packing  Co.,  66  Iowa,  41,  23  N.  W.  255. 
The  plaintiff  relies  to  some  extent  npon  the 
case  of  Washer  t.  Bond,  40  Kan.  84,  19  Pac, 
323,  where  it  was  held  that  the  question 
whether  a  grain  deal  Is  a  gambling  contract 
is  to  be  determined  by  the  Jury  under  proper 
instmctlons;  but  that  was  a  case  where 
snit  was  brought  upon  a  note  and  the  defense 
was  that  the  note,  while  not  disclosing  the 
consideration,  was  in  fact  given  as  part  of  a 
transaction  involving  an  optional  deal  In 
grain.  Tt6  case  is  not  in  point,  because,  as 
there  held,  the  note  Itself  imported  a  con- 
sideration, and  the  defense  of  a  failure  ot 
consideration  depended  upon  the  intention 
of  the  parties  as  disclosed  by  the  evidence. 

[1]  Our  statute  was  not  Intended  to  pre- 
vent contracts  for  future  delivery  of  com- 
modities when  entered  Into  in  good  faith 
and  with  an  actual  intention  of  fulflllment; 
Its  purpose  was  to  suppress  mere  speculation 
where  the  commodity  dealt  In  exists  only  in 
Imagination,  where  no  delivery  is  contem- 
plated, but  where  on  the  contxary  It  la  ex- 
pected that  the  parties  will  settle  upon  the 
difference  in  the  speculative  marlwL  The 
statute  (sections  5168-5169.  Oen.  Stat  1A09) 
makes  such  a  transaction  a  felony.  It  ap- 
plies to  those  transactions  wherein  the  par^ 
ties  "do  not  contemplate  or  Intoid  the  actual 
or  bona  fide  receipt  or  delivery  of  such  prop- 
erty, but  do  contemplate  or  intend  a  settle- 
ment thereof  based  upon  differences  in  the 
price  at  which  said  property  Is  or  is  claimed 
to  he  bought  and  sold."   Section  5168. 

In  our  view  of  the  case  the  demurrer  was 
rightly  sustained.  Courts  will  take  judicial 
notice  of  what  every  one  acquainted  with  a 
subject  knows,  and  certainly  this  includea 
the  methods  by  which  business  is  usually 
transacted  on  the  Chicago  Board  of  Trade 
and  other  exchanges  in  buying  and  selling 
grain  and  other  products  for  future  delivery. 
Conceding  for  the  purpose  of  the  argument 
that  such  contracts  may  be  lawful,  and  that 
the  contracts  themselves  may  be  sold  and 
transferred  to  others  without  the  transaction 
becoming  void  or  obnoxious  to  the  law,  and 
Quit  there  may  also  bt  tranaactlODa  where  a 


sale  is  set  oft  by  a  purchase  of  the  same 
commodity  and  the  account  between  the  par- 
ties settled  by  a  payment  of  the  difference 
In  the  market  price  od  the  day  of  delivery, 
where  It  was  the  original  Intention  of  the 
parties  to  the  transaction  that  the  commodity 
cOiould  be  delivered,  still  we  think  the  facts 
recited  in  the  petitlw  show  that  the  trans- 
actions were  nothing  more  than  gamhUui; 
contracts.  The  whole  transaction  in  each  in- 
stance shows  that  there  was  no  Intention 
that  the  grain  should  be  actually  delivered. 
The  language  of  the  petition  shows  that  the 
purchase  of  grain  was  made  for  the  sole 
purpose  of  avoiding  delivery  of  the  grain 
pretended  to  have  been  scdd.  In  most  in- 
stances it  was  made  on  the  same  day  that 
the  sale  was  made  and  obviously  because  of 
the  fluctuation  In  the  speculative  price  of 
that  grain  for  December  delivery.  The  loss 
which  it  is  alleged  the  defendant  sustained 
was  the  difference  In  each  case  between  the 
market  price  when  be  sold  and  the  market 
price  when  he  purchased  for  the  purpose  of 
counteracting  the  sale. 

[II  Whatever  the  intention  of  the  parties 
was  It  must  have  been  known  to  the  plaintiff. 
If  the  defendant  when  he  sold  on  the  Board 
of  Trade  at  Chicago  20,000  bushels  of  oats 
to  John  Smith  for  December  delivery  entered 
into  a  bona  fide  transaction  where  he  and 
Smith  both  Intended  that  the  grain  should  be 
actually  delivered,  bow  could  he  be  relieved 
of  the  obligation  to  make  an  actual  delivery 
by  simply  purchasing  an  hoar  later  on  the 
Board  of  Trade  a  similar  quantity  of  oats 
from  an  utter  stranger  to  the  original  trans- 
action? And  yet  it  is  alleged  that  this  sec- 
ond transaction  was  made  for  the  sole  pur- 
pose ot  counteracting  the  previous  transac- 
tlott.  It  requires  too  great  a  strain  upon 
the  credulity  of  courts  to  say  that  they  must 
presume  that  the  parties  Intended  to  make 
an  actual  sale  and  delivery  of  grain.  There 
is  no  averment  that  either  of  the  parties 
had  any  thought  or  intention  that  anything 
more  would  be  done  than  a  settlement  by 
the  defendant  paying  the  difference  between 
the  fluctnatUm  of  the  market  price  from  day 
to  day. 

"Parties  are  always  presumed  to  intend  the 
natural  consequences  of  their  acts.  When 
Kraae  gave  the  order  for  the  purchase  ot  the 
grain  and  made  his  deposit,  and  thea,  as  soon 
as  there  was  a  rise  in  the  market  price,  sold 
out  the  grain,  the  presumption  is  tbat  he  In- 
tended, when  he  first  made  the  purchase,  to  sell 
out  as  soon  as  there  was  a  rise.  And  when 
the  plaintiff  in  error,  or  Its  aeent,  aided  btm  In 
the  transaction,  and  helped  nim  to  carry  out 
the  transactloQ  in  this  illegal  way.  It  Is  Idle  to 
say  that  the  plalntlfl  in  error  ud  not  know 
what  the  Intention  of  Kruse  was.**  Weare 
Commission  Co.  v.  People,  208  III  028,  641, 
70  N,  B.  1076, 1080. 

See,  also,  Jamleson  v.  Wallace,  167  lU.  888, 
47  N.  B.  762,  69  Am.  St  Rep.  802. 

Since  the  transactlona  declared  npon  as  a 
basis  for  the  several  causes  ot  action  are  in 
direct  violation  of  the  statute,  the  broker  or 
commission  merchant  Is  partlcepa  cKimlnls^ 
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and  he  cannot  recover  for  bis  services,  nor 
tor  losses  Incurred,  nor  for  advances  made 
by  himself  In  behalf  of  the  defendant  tn  car- 
rying out  the  illegal  transaction.  As  tending 
to  support  these  views  see  Washer  v.  Bond, 
40  Kan.  84.  19  Pac.  323;  Hutchlns  v.  Stan- 
ley, 88  Kan.  739,  129  Pac.  1180;  Carey  t. 
Myers,  92  Kan.  493,  141  Pac.  602  ;  20  Cyc. 
052. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

BOSS  T.  ST.  LOUIS  &  S.  S*.  B.  0O.t 
(No.  1906&) 
(Supreme  Court  of  Kansas.    Dec.  12,  1914.) 

(8j/llabus  by  the  Vourt.) 

1.  APFBAt.  AND  ERBOB  ({  977*}— MASTEB  AND 
SEBVAKT    (S  281*)— iNBTBDCnON    ON  CON- 

tbibutobt  Neouobnob— l>iacBBTionABS  Ob- 
deb— Ubantino  New  Tbiax,. 

In  an  action  to  recover  damaees  for  the 
death  of  a  railroad  employd  by  alleged  negli- 
gence in  Bwitcfalng  cars  id  drcumatances  to 
which  the  federal  Employers'  Liability  Act  (Act 
April  22.  1908.  c.  149.  35  Stat.  65  IL.  S.  Comp. 
St.  1913,  §8  8057-8665])  applied,  an  instruction 
waa  given  deCmog  contributory  negiigence.  and 
in  another  instruction  (No.  0)  the  court  said 
that,  if  the  deceased  was  guilty  of  coDtributor>- 
negligence,  and  "that  said  oegligence  directly 
contributed  to  his  injury,  you  should  take  said 
negligence  into  .conaideratioo  in  arriving  at  the 
amount  of  your  verdict  as  hereinafter  explained, 
if  you  find  from  the  evidence  that  the  plaintiff 
is  entitled  to  recover,  but  if  you  find  from  the 
evidence  that  the  contributory  negligence  of  the 
deceased.  Otto  N.  Boss,  wag  the  sole  and  proxi- 
mate cause  of  his  death,  then  you  should  nnd  a 
verdict  for  the  defendant." 

A  verdict  was  returned  for  the  defendant,  but 
was  set  aside,  and  a  new  trial  was  ordered, 
"solely  on  the  ground  that  instruction  No.  6 
misstates  the  law  in  the  last  part  thereof  in 
regard  to  contributory  negligence." 

It  is  held:  (1)  That  the  plaintiff  had  a  right 
to  a  plain  and  unambiguous  instruction  to  the 
effect  that  contributory  negligence  was  not  a 
complete  defense  under  the  federal  statute  re- 
ferred to.  but  should  be  considered  in  mitiga- 
tion of  damages ;  (2)  that,  as  the  language  used 
was  doubtful  in  meaning  and  confusing,  and 
the  presiding  judge,  with  full  opportunity  of 
observation,  believed  that  the  instruction  did 
not  fairly  and  sufficiently  inform  the  jury  upon 
a  material  matter  of  law,  the  order  granting 
a  new  trial  wUl  not  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  3860-3866;  Dec.  Dig.  8 
977;*  Master  and  Servant,  Cent.  Dig.  |t  987- 
906;   Dec.  Dig.  f  281.*] 

(AOditional  Svllalnu  bv  BOitorM  Btafl.) 

■  2.  Negligence  (J  65*)— "CoNTBiBtrroBT  Nkq- 

UOENCE." 

Contributory  negligence  Is  negligence  which 
concurs  or  operates  with  that  of  the  defendant, 
and  therefore  presupposes  negligence  on  the 
part  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  S8  83,  94;  Dec  Dig.  S  65.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contributory  Negli- 
gence.] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Bessie  C  Boss,  administratrix, 
against  the  St.  Lonla  &  San  FraaclMo  Ball- 


road  Company.  From  an  order  granting  a 
new  trial,  defendant  appeals.  Affirmed. 

A  L.  Berger,  of  Kansas  City,  Kan.,  and 
Cowherd,  Ingraham,  Durham  &  Morse,  of 
Kansas  City,  Mo.,  for  appellant  Sutton  & 
Sutton,  of  Kansas  City,  Kan.,  for  appellee. 

BENSON,  J.  This  is  an  appeal  from  an 
order  granting  a  new  trial  after  a  rerdlct  for 
the  defendant  in  an  action  to  recover  dam- 
ages caused  by  the  death  of  Otto  N.  Boss,  a 
switchman  In  the  service  of  the  railroad  com- 
pany. The  new  trial  was  granted  solely  for 
error  In  an  Instruction.  The  action  was  bas- 
ed upon  the  alleged  negligence  of  the  com- 
pany and  its  employes  in  pushing  or  "kick- 
ing" a  string  of  cars,  from  which  the  engine 
bad  been  detached,  with  no  one  In  charge, 
over  a  side  track  upon  wlilch  Boss  was  stand- 
ing, and  thereby  killing  him,  and  in  failing  to 
give  warning  of  the  approach  of  this  string 
of  cars,  after  the  company's  employes  knew 
that  he  was  in  imminent  danger.  The  de- 
fendant filed  a  general  denial,  and  pleaded 
negligence  on  the  part  of  Boss  in  falling  to 
use  his  senses  of  sight  and  hearing. 

It  appeared  from  the  evidence  that  Boss 
belonged  to  a  crew  which  bad  just  brought  a 
drag  of  cats  loto  the  Kansas  City  yards: 
The  engine  was  cut  off,  and  was  waiting  on 
the  crossover  track  for  an  opportunity  to  get 
back  to  what  Is  called  8  main  line,  upon 
which  another  engine  and  crew,  were  switch- 
ing cars.  When  Boss'  engine  stopped  at  the 
crossover,  he  left  the  footboard  and  walked 
in  a  southerly  direction  to  throw  a  switch  to 
let  his  engine  out  on  8  main  line,  and  then 
walked  west  to  middle  yard  lead,  and  stood 
there  conversing  with  Mr.  Hill,  a  awitchman 
from  another  engine  that  had  also  been  stop- 
ped for  the  switching  first  referred  to. 
While  the  two  men  talked  together  there 
three  to  five  minutes,  the  crew  engaged  in 
switching  sent  a  cut  of  cars  from  3  main  line 
out  on  the  middle  yard  lead  with  no  one  on 
them.  Hill  noticed  the  cars  coming  and  start- 
ed toward  his  engine  without  saying  anything 
to  Boss,  who  remained  standing  on  the  track, 
and  was  run  over  by  these  cars. 

The  Instructlott  deemed  erroneous  by  the 
district  court  was  this : 

"The  deceased.  Otto  N.  Boss,  was  bound  to 
exercise  reasonable  and  ordinary  care  for  hu 
safety,  and  if  you  find  from  the  evidence  mat 
he  knew  that  another  switching  crew  were 
switching  cars  on  the  main  track,  and  were  lia- 
ble to  kick  cars  down  onto  the  track  on  which 
he  was  standing,  and  that  he  knew  of  the  ap> 
proach  of  the  cars  being  kicked  into  said  track, 
or,  by  the  exercise  of  reasonable  and  ordinary 
care,  could  have  known,  and  that  he  was  fam- 
iliar with  the  situation  at  said  time,  and  or 
the  exercise  of  reasonable  and  ordinary  care 
for  his  own  safety  could  have  prevented  the  in- 
jury which  resulted  in  his  death,  then  yon  are 
instructed  that  the  deceased  was  guilty  oi  vmr 
tributary  negligence,  and  if  you  farther  voi 
that  said  negligence  directly  contributed  to  his 
injury,  you  should  take  said  negligence  into 
oondderatioii  in  arriving  at  the  amount  of  y^ 
verdict  aa  hereinafter  explained,  \t  jw  voA 
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from  the  evMenee  that  the  plalntifl  b  entitled 
to  recover,  but  if  you  find  from  the  evidence 
that  thv  contributory  neffUgenoe  of  the  deceased, 
Otto  2V.  Roas,  teas  the  tole  and  proximate  cause 
of  his  death,  then  tlou  should  find  a  verdict  for 
the  defendant." 

The  error  for  which  tJie  new  trial  was 
granted  is  In  the  concluding  part  of  the  In- 
Btructlon  Italicized  above. 

As  the  parties  were  engaged  in  Interstate 
commerce,  the  federal  Employers'  Liability 
Act  governs,  under  which  contribntory  negli- 
gence is  not  a  complete  defense,  but  may  be 
considered  In  mitigation  of  damages.  The 
Jury  were  instmcted,  however,  that  if  they 
found  that  the  contributory  negligence  of 
Ross  was  the  sole  and  proximate  cause  of  his 
death,  the  verdict  must  be  for  the  defendant. 
Counsel  for  the  defendant  say  that,  strictly 
speaking,  this  part  of  tbe  Instruction  con- 
tradicts Itself. 

[2]  According  to  the  usually  accepted  defl- 
nitlon,  "contributory  negligence"  is  negli- 
gence which  concurs  or  operates  with  that 
of  the  defendant,  and  therefore  presupposes 
negligence  on  the  part  of  the  defendant.  But 
if  the  defendant's  n^Ugence  concurred  with 
tiiat  of  Ross,  then  his  negligence  could  not 
have  been  the  sole  cause  of  his  death,  and 
therefore,  on  this  construction,  the  instruc- 
tion was  meaningless,  and  might  as  well  have 
been  left  out  entirely.  But  it  Is  also  ai^ed 
that  contributory  negligence  is  often  loosely 
used  as  interchangeable  with  negligence  of 
the  plaintiff,  and  that  this  was  undoubtedly 
the  sense  In  which  the  term  was  used  as  in- 
dicated by  the  word  "sola"  It  la  insisted 
that  to  the  ordinary  mind  the  Instruction 
only  meant  that,  if  Ross'  negligence  alone 
caused  his  death,  there  could  be  no  recovery. 
Turning,  however,  to  another  Instmction,  it 
is  found  that  "contributory  negligence"  was 
predsely  defined.   This  Instruction  was : 

"  'OtmtrilnitoTy  negligence*  Is  an  omlssioQ  of 
duty,  either  in  a  failure  to  do  that  which  a 
reasonably  prudent  person  would  do,  or  in  doing 
that  which  a  reasonably  prudent  person  would . 
not  do  under  like  and  idnular  comdltiou  rai  the 
part  of  the  one  injured  by  the  negligoice  of  an* 
other,  whidt  omisrion  ox  duty  eontribnted 
reetly  to  tlie  Injury  snatalned.'* 

Zt  must  be  presumed  that  the  Jury  under- 
stood the  term  in  the  sense  In  which  tbe 
court  thus  defined  it  Striking  o\A  the  word 
**sole*'  from  the  flrat  Instruction,  It  1b  In  con- 
flict with  the  federal  statute.  The  jury 
would  be  as  Itte^  to  disrega^  that  word  as 
the  word  "contributory."  Trying  to  give 
effect  to  both  would  at  least  be  confusing. 
The  plaintiff  had  the  rl«ht  to  a  plain  declara- 
tion of  the  effect  of  the  statute  In  unambigu- 
ous terms,  to  ttie  end  that  the  jury  might 
know  that  contributory  n^Ugence  was  not-  a 
complete  defense.  In  the  opinion  of  the  Judge 
who  framed  the  taurtmctlon  and  who  had  an 
opportunity  to  consider  Its  probable  effect  up- 
on the  jui7,  it  did  not  fully  and  suffldently 
Inform  them  upon  a  material  matter.  That 
tbe  Judge  so  believed  is  shown  by  his  action 


[  in  ordering  a  new  trlaL  With  this  disposi- 
tion of  the  matter,  evidently  made  with  a 
view  of  carefully  guarding  the  rights  of  liti- 
gants, this  court  will  not  interfere. 

The  defendant  argues  that  the  motion 
should  have  been  denied  for  anotber  reason ; 
viz.,  that  the  plaintiff  failed  to  establish  a 
prima  facie  case,  and  that  Its  demurrer  to  the 
evidence  should  have  been  sustained.  We  do 
not  concur  In  this  view.  It  Is  not  deemed 
necessary  to  review  the  evidence  In  detail. 
It  is  sufficient  to  say  that  no  error  is  found 
in  the  order  overruling  the  demurrer. 

The  order  granting  a  new  trial  is  affirmed. 
All  the  Justices  concnriing. 


STATB  V.  SHIFFLEB.    (No.  1966S.) 
(Supreme  Court  of  Kansas.  Dea  12, 1914.) 

fSvUabaa  hv  the  Court.) 

inoictmxkt  and  infobuation  (|  132*)— 
Chabgino  Sevbral  Offenses— Election. 
When  called  upon  to  prosecute  a  persistent 
violator  of  the  prohibitoir  law  under  the  statute 
rating  to  that  subject  (Laws  1911,  c.  165,  §  1) , 
the  county  attorney  U  not  obliged  to  rest  his 
caae  upon  the  evidence  be  may  procure  relating 
to  some  single  violation  occurring  subeequent  to 
a  conviction.  He  may  allege  in  a  single  count,  or 
in  several  counts,  as  many  subsequent  violations 
as  he  may  be  informed  of,  and  he  may  go  to  the 
jury,  without  being  required  to  elect,  upon  all 
tbe  proof  he  has.  He  must  establish  one  to 
warrant  a  verdict  of  guilty,  but  any  one  will  be 
sufficient,  and,  whether  he  establish  one  or  more 
than  one,  he  has  aimply  proved  tiie  defendant  to 
be  a  persistent  violator  guilty  ot  a  single  of- 
feose,  or  an  entire  offense,  to  which  a  ainde  pen- 
alty is  affixed. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent.  Dig.  U  425-447.  44&- 
453;  Dec.  Dig.  i  132.*] 

Appeal  from  District  Court.  Cherokee 
County. 

Barney  Shiffler  was  convicted  of  violating 
the  prohibition  law.  and  appeals.  Affirmed. 

A.  L.  Majors,  of  Columbus,  for  appellant 
J.  S.  Dawson,  Atty.  Oen.,  and  F.  W.  Boas,  of 
Columbus,  for  tb»  Stata 

BDRGH,  3.  Tti6  dtfendant  was  convicted 
as  a  pertdatent  violator  of  the  prohibitory 
law,  and  appeals. 

TbB  information  contained  two  countA. 
The  first  count  diarged  that  the  defendant 
was  convicted  of  a  violation  of  the  prohibito- 
ry law  on  Jannary  27. 1914,  and  that  snbse- 
Quently,  on  February  28,  1914,  he  sold  in- 
toxicating liquor  contrary  to  law.  The  sec- 
<md  count  charged  the  same  ccmTiction,  and 
that  subsequently,  on  February  28.  1914.  the 
defendant  maintained  a  Uquor  nuisance  con- 
trary to  law.  The  defendant  filed,  succes- 
slT^,  a  motion  to  quash  the  Information,  a 
motion  to  require  the  state  to  elect  oa  which 
count  at  the  information  it  would  proceed  to 
trial,  and  a  motion  to  require  the  state  to 
elect  on  which  count  of  the  inftnmatlon  It 
would  rely  for  a  convictiou.  These  motions 
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were  all  baaed  upon  a  claim  tliat  each  count 
of  Oie  Informatton  diarged  a  sqimiate  tsiOBj- 
Tha  court  ruled  otherwise,  treated  the  In- 
formation as  charKlns  but  one  oflenae,  per- 
mitted evidence  to  go  to  tbe  jury  tending  to 
sustain  each  count,  and  submitted  to  the  jury 
sln^  Tordicts  of  guUty  and  not  gniUy. 
The  statute  reads  as  fcdlows: 

"Section  1.  Any  person  or  pereona  who  hav- 
ing once  l>een  duly  convicted  of  the  vlolationB  of 
tbe  problbitory  Uquor  law  and  who  shall  there- 
after directly  or  Indireetbr  Tlolate  the  provlaifms 
of  tbe  prohibitoiT  liquor  law  ehall  be  considered 
a  persiateat  violator  of  tbe  prohibitory  liquor 
law  and  shall  be  deemed  guilt;  of  a  felony,  and 
upon  conviction  thereof  shall  be  imprisoned  in 
the  State  Poiitentiary  at  hard  labor  for  not 
more  than  one  year.**   La  we  1911,  c.  166,  I  1. 

This  statute  does  not  make  each  Tlolatlon 
subeequent  to  a  conviction  a  separate  felony, 
but  merely  creates  the  status  of  "persistent 
Tiolator"  and  affixes  a  single  penalty  for  oc- 
cupying that  status.  The  statute  Is  not  di- 
rected against  the  making  of  particular  sales 
of  liquor,  or  the  keeping  of  particular  places 
where  liquor  is  sold,  or  other  particular  vio- 
lations of  the  proMbitory  law,  so  much  as 
against  the  habit  or  practice  of  lapsing  into 
the  liquor  business.  The  individual  who 
backslides  after  receiving  tbe  correction  of  a 
conviction  is  treated  as  a  kind  of  common 
nuisance,  aud,  having  become  such,  a  contln- 
uatlon  of  his  Illegal  practices,  however  nu- 
merous or  varied,  merely  constitutes  per- 
sistence in  an  habitual  course  of  conduct. 
See  tbe  case  of  State  v.  Ootner,  87  Kan.  864, 
127  Pac.  1,  42  L.  R.  A.  (N.  S.)  768.  and  au- 
thorities cited  in  tbe  opinion. 

When  called  npon  to  prosecute  a  p^lstent 
violator,  the  county  attorney  is  not  obliged 
to  stake  his  entire  case  upon  the  evidence  he 
may  procure  relating  to  some  single  riola- 
tlon  occurring  subsequent  to  conviction.  He 
may  allege  as  many  snt>sequent  violations  as 
he  may  be  informed  of,  and  be  may  go  to 
the  jury  upon  all  the  proof  he  has,  whether 
of  one  or  more  than  one  violation.  He  must 
establish  one  to  warrant  a  verdict  of  guilty, 
but  any  one  will  be  sufflcient,  and,  whether 
he  establish  one  or  more  than  one,  he  has 
simply  proved  the  defendant  to  be  a  per- 
sistent violator,  guilty  of  a  single  offense,  or 
an  entire  offense,  to  which  a  single  penalty 
is  affixed.  The  fact  is  that  In  cases  of  tills 
character  the  information  need  not  contain 
more  than  a  single  count  Thus  It  has  been 
held  that  when  a  murder  may  have  been  com- 
mitted by  different  means,  and  it  is  donbtful 
which  is  employed,  all  may  be  charged  in 
one  count  of  the  Information,  and  proof  of, 


any  one  will  auataln  a  oooTlctlflBL  State  t. 
OUai,  SI  Kan.  661.  88  Pa&  287,  24  li.  B.  A. 
5W;  State  r.  Hewes,  60  Kan.  765.  67  Pac 
960;  State  r.  Kirby.  62  Kan.  486,  63  Pb& 
752. 

In  tbo  cue  dt  State  t.  CUronz,  76  Kan. 
OM,  90  Pa&  2tt,  the  rule  was  an>iled  to  an 
information  ctiarglnf  a  llQnor  niil8anc&  Ten 
counts  of  the  Infonnatton  charged  specific 
salee  of  Intoxicating  UQuor  .to  persms  who 
were  named,  occurring  on  three  different 
dates.  April  26tii,  May  6tta.  and  May  16th. 
The  eleventh  count  charged  that,  on  the  days 
named,  the  place  where  the  sales  were  made 
was  a  common  nuisance,  and  that  tbe  defend- 
ants were  ita  keepoa.  The  defendants  were 
convicted  on  die  elevsith  count  The  ooort 
said: 

"In  a  sense  an  averment  that  the  defendant 
unlawfully  sold  intoxicating  liquors  on  January 
Ist,  and  on  sundry  and  divers  days  aiace  that 
date,  would  charge  as  many  separate  and  dis- 
tinct offenses  as  there  were  days  between  th« 
date  named  and  the  filing  of  the  information. 
Such  an  averment,  however,  woold  not  render 
the  information  bad  for  dupUdty.  Maintaining 
a  public  nuisance  is  a  contlnnous  set  extending 
from  day  to  day,  and  the  allegation  as  to  time 
may  and  ought  to  be  broad  enough  to  cover  ei* 
ther  all  the  time  within  the  statute  of  limita- 
tions or  as  much  of  it  as  the  prosecutor  desires; 
and,  while  within  such  time  the  defendant  may 
have  been  guilty  many  times,  be  can  be  tried  for 
but  one  offense,  which  may  be  fixed  as  having  oc* 
curred  upon  such  date  as  will  best  suit  the  evi- 
dence of  the  state."   75  Kan.  696,  90  Pac.  250. 

If,  for  the  sake  of  greater  clearness  and 
predslon,  the  pleader  chose  to  employ  several 
counts,  there  Is  no  necessity  for  an  election 
between  them  or  for  the  verdict  to  relate  In 
terms  to  any  particular  count.  State  t.  Riek- 
seeker,  73  Kan.  495,  85  Paa  547. 

Tbe  rulings  of  the  district  court  were  cor- 
rect, and  its  judgment  la  affirmed.  All  tbe 
Jnatlcea  concurring. 


STATE  V.  BATTATOET.    (No.  19664.) 

(Supreme  Court  of  Kansas,    Dec.  12.  1914.) 

Appeal  from  District  Court,  Cherokee  County. 
Tulio  Battatory  was  convicted  of  crime,  and 
appeals.  Affirmed. 

.  William  Lucas,  of  West  Mineral,  and  A.  1^ 
Majors,  of  Columbus,  for  appellant  J.  S.  Daw- 
son, Atty.  Oen.,  and  F.  W.  Boss,  of  Cdmnbns. 

for  the  State. 

PEB  CURIAM  Tilt  questions  presented  in 
tUs  case  are  identical  with  those  presented  In 
the  case  of  State  v.  Shiffler,  No.  19j666.  144 
Pac.  845,  just  decided.  For  tbe  reasons  smts^ 
in  tbe  Shiffler  Case,  the  judgmttt  of  the  dis- 
trict court  is  affirmed. 
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ABMSTBONG  t.  TOFEEA  RY.  CO.t 
(No.  19061.) 
(Sivxem*  Oonrt  at  KaxMm.    Dee.  12,  10140 

(SyUahut  hv  the  Court.) 

1.  WmrassEs  (J  86*)  —  OoicraxENor  —  C!ow- 
STKucnoiT  or  Sunrnes. 

Stattttei  in  derogation  of  the  coinpeten<7  of 
witn eases  will  not  be  enlaiFsed  Implication  or 
Interpretation,  but  will  be  atrictly  construed  In 
bvor  of  competency. 

[Ed.  Note.— For  other  cases,  see  WitnesBea, 
Gent  Dig.  fS  78. 125 ;  Dec  Dig.  {  86.*} 

2.  WxnraBsn  (|  219*)— OoMFsmroT— PhtsI' 

OXANB  AND  SUBOBONS. 

The  statute  rendering  pbysidans  and  ran- 
geons  incompetent  to  teatlfj  to  certain  commn- 
nicationa  made  to  them  by  their  patients  is  not 
remedial  in  any  pro^r  sense  of  the  term,  bat 
merely  grants  a  priTikge  to  persons  in  a  speci- 
fied relation,  if  uey  see  fit  to  take  advantage 
of  it 

[Ed.  Note.— For  other  cases,  aee  Witnesses, 
Cent.  Dig.  H  769,  781,  782;  Dec.  Dig.  S  219.»1 

8.  WmntssBS  (|  218*)— Compbtbnot— Phthi- 

CUNB  AND  StIBOBONB— OONnoBRTIAI,  COU- 

KURIOATIONS. 

Section  323  of  the  Code  of  Civil  Procedare 
1901,  relating  to  pri-rileged  communications  to 
pb^eians  and  sargeons  with  reference  to  pbysl- 
eal  disease,  was  amended  in  1909  (new  Code  Civ. 
Proc.  8  321  [Gen.  Bt  1909,  |  S915]).<  to  include 
communications  respecting  physical  defects  and 
Injuries,  and  the  time,  manner,  and  circumstanc- 
es under  which  ailments  were  incarred.  The 
thne,  manner,  and  drcumstani^s  of,  for  example, 
a  street  car  accident  resulting  in  injury  to  a 
passenger,  are  not  confidential  in  their  nature ; 
there  being  no  secrecy,  or  intimacy,  or  privacy 
about  tbem.  They  may  be  classified  as  confi- 
dential only  because  associated  with  or  incident 
to  confidential  matters,  and  the  Btatate  is  to  be 
interpreted  aa  including  sndi  facts  merely  for 
the  protection  of  genuinely  confidential  sabjects. 
,  [EM..  Note.— For  Other  cases,  aee  Witnesses, 
Cent  Dig.  |  775;  Dec.  Dig.  }  213.*] 

4.  WzmEESBB  (S  219*)— COMPETEHCT— PhYSI- 
OZANS  —  OONriDENTIAL  COUM^NICATIONS  — 
GORSERT. 

A  pliyeiclan  may  testify  to  confidential  com- 
munications with  the  consent  of  his  patient 
The  giving  of  testimony  by  the  patient  without 
objection  is  by  statute  made  the  equivalent  of 
consent  that  the  physician  may  testify  to  the 
same  subject-matter,  whether  the  patient  be  will- 
ing in  fact  or  not.  Besides  this  statutory  con- 
sent, consent  may  be  express,  aa,  for  example, 
by  contract  Consent  may  also  be  Implied.  It 
ia  Implied  from  failure  to  make  objection  when 
the  physician  Is  called  npon  to  testify,  assum- 
ing that  the  patioit  has  opportunity  to  make  ob- 
jection. 

[Ed.  Note.— For  other  cases,  see  Witnesses 
Gent  Dig.  H  769,  781,  782 ;  Dee.  Dig.  |  2lT*] 

5.  WlTNMSItS    (j  219*)— GOMPETENCT— PBITI- 

XJEOB  OF  Phtsicians— Waiver. 

Under  thf-  facta  stated  at  length  in  the  opin- 
ion, it  Is  held  that  the  plaintiff,  who  claimed  to 
have  been  injured  by  being  violently  thrown 
from  a  moving  street  car  because  of  a  sudden 
jerk  and  starting  of  the  car,  and  who  was  at- 
tended by  a  number  of  physicians,  waived  his 
right  to  have  Ub  eommnnleationa  to  tbem  re> 
■peeting  the  manner  and  drcnmstances  of  his  in- 
jury regarded  as  privileged.  ff«Id,  further,  that 
since  the  plaintiff  has  waived  his  privilege  it  no 
longer  exists  and  will  not  be  a  factor  In  subse- 
quent proceedings  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SI  769,  781,  782;  Dec  Dig.  |  219.*] 


Appeal  from  District  Court,  Shawnee 
County. 

Action  by  J.  B.  Armstroiv  against  tbe 
^peka  Hallway  Company.  From  Jadgment 
tor  plaintiff,  defendant  appeals.  Revereed. 

Ferry,  Doran  &  Dean,  of  Topeka,  for  ajh 
pellant  Kdwin  E.  Brookens  and  Edwin  D. 
McKeever,  both  of  Topeka,  for  appellee. 

BURCH,  J.  The  plaintiff  sued  the  defend- 
ant for  damages  resulting  from  personal  In- 
juries which  he  alleged  he  sustained  through 
the  negligent  operation  of  one  of  the  defend- 
ant's street  cars.  The  plaintiff  recovered, 
and  the  defendant  appeals. 

The  petition  alleged  that  the  plaintiff  was 
thrown  violently  fr<Hn  a  alowly  moving  car 
on  which  he  waa  a  passenger  because  of  the 
fact  that  the  motorman  suddenly  started  the 
car  Just  aa  It  was  about  to  stop  at  the  plali^- 
tUTs  destination  and  just  as  he  was  about 
to  alight  from  It,  but  before  he  had  succeeded 
in  doing  so.  The  plaintiff,  who  is  a  physi- 
cian, testified  aa  follows: 

"Q.  Now,  you  may  state  just  what  happened. 
A.  Well,  when  I  got  to  the  Rock  Island  depot  I 
passed  right  in  through  the  car  and  went  araund 
the  part  where  tbe  conductor  stands.  Just  as  I 
went  by,  I  said,  'Next  crossiag,*  and  be  jerked 
the  cord,  and  I  went  around  and  stepped  right 

Irast  him  and  down  on  the  step,  stantung  on  my 
eft  foot  holding  to  tliat  rod,  and  the  car  was 
coming  down  real  alow  and  slipped  mv  foot 
along,  probably  within  three  or  four  inchei<  of 
the  pavement  expecting  to  get  off  just  when  it 
stopped,  and  it  was  Inst  a  little,  possibly,  past 
the  McCord-Klstlw  Grocery  Company  and  tbe 
car  suddenly— the  motorman  gave  it  a  couple  of 
jerks,  and  the  car  started  forward,  and  I  had 
my  obstetrical  grip,  and  it  threw  me  around 
backward,  and  I  lighted  solid  on  my  heels,  and 
at  tbe  same  time  felt  as  though  some  real  sharp 
instrument  liad  Btrnck  me  in  the  small  of  my 
back." 

The  grip  which  the  plaintiff  carried  weigh- 
ed about  2S  pounds.  He  was  not  thrown 
down.  The  occurrence  did  not  attract  the 
attention  ot  tbe  conductor  of  the  car  or,  bo 
far  as  known,  of  any  one  else,  and  the  plain- 
tiff alone  was  aware  that  the  Incident  In- 
cluded features  which  dlatlngnlahed  It  from 
the  commonplace  stepping  firom  a  slowly 
moving  street  car. 

The  Incident  which  the  plaintiff  described 
oocuried  on  Saturday  morning  August  8, 1912, 
On  Monday  Qie  plaintiff  requested  Dr.  Bow- 
en  to  treat  him  for  lumbago,  which  he  sup- 
posed he  had~S8  the  result  of  a  wrench  of 
his  back,  and  be  went  to  Dr.  Bowen's  office 
for  that  purpose.  He  was  met  there  by  Dr. 
Klene,  who  was  able  to  afford  him  some  tem- 
porary relief.  On  Tuesday  the  plaintiff 
again  called  at  Dr.  Bowen's  office,  where  he 
was  treated,  and  Dr.  Bowoi  then  took  the 
plaintiff  to  hla  home  in  North  Topeka.  The 
plaintiff  remained  at  home,  suffering  great 
pain  and  In  a  paralysed  condition,  for  some 
three  we^ss,  when  he  was  taken  to  Kansas 
City,  Mo.,  for  treatment  by  Dr.  Grover  Bur- 
nett   He  remained  at  Kansas  City  foui 
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weeks,  and  at  the  end  of  Oiat  period*  bis 
condition  baving  improved  somewhat,  he  re- 
turned to  Topeka.  From  tbe  time  the  plain- 
tiff was  taken  to  his  borne  by  Dr.  Bowen  be 
was  under  tbe  care  of  bis  regular  phTsidan, 
Dr.  Sams.  Because  of  tbe  puzdlng  character 
of  the  case,  many  other  pbyslclans  were  call- 
ed to  see  the  plaintifl^  and  came  to  see  the 
plaintiff.  Dr.  Bowen  called  In  Dr.  W.  S. 
Lindsay,  a  specialist  in  nervous  diseases, 
who  afterwards  gave  much  attention  to  the 
case.  Before  tbe  trial  be  and  Dr.  Porter,  a 
member  of  tbe  staff  of  the  St  Francis  hos- 
pital, were  appointed  by  the  court  to  ex- 
amine tbe  plaintiff  and  report  upon  his  con- 
dition. Dr.  Lindsay  called  Dr.  Milne,  a 
spedaUst  of  Kansas  City,  Mo.,  and  also  took 
bla  son,  Dr.  Merrill  Lindsay,  to.see  die  plain- 
tiff. Dr.  Sams  called  Dr.  Burnett,  who  came 
from  Kansas  City  to  visit  tbe  plaintiff  some 
four  or  five  days  after  bla  injury.  Dr.  John- 
son, of  Topeka,  was  present  on  this  occa- 
sion, at  whose  request  does  not  appear.  Dr. 
Joss,  and  perhaps  some  other  physicians  of 
tbe  dty,  called  to  see  the  plaintiff  for  tbe 
purpose  d  observing  bis  ctmditlon,  bollk  as 
a  matter  of  Interest  to  themselves  and  for 
the  purpose  of  lending  asatstanee  if  they 
could. 

At  tbe  trial  the  plaintiff  was  the  first  wit- 
neaa  examined.  Besides  0ving  the  testimony 
which  has  been  quoted,  tbe  plaintiff  gave  a 
full  account  of  his  case,  including  a  detailed 
deser^ttion  of  bis  physical  condition,  of  tbe 
nature  and  prepress  of  hia  disease,  of  the 
methods  of  examination  employed  by  some  of 
the  phystdans  who  attended  him,  and  In  part 
of  tbe  treatment  be  received.  Besides  this, 
as  a  medical  expert  tbe  plaintiff  attributed 
his  disorder  to  a  hemorrhage  of  Uie  spinal 
cord  caused  by  the  wrench  and  shock  which 
ho  recel\-ed  when  he  stnuA  tbe  pavement  on 
his  beela  after  having  been  thrown  violently 
from  the  defendant's  car.  On  cross-examina- 
tion the  plaintiff  was  asked  If  he  bad  not 
given  an  account  of  how  he  was  injured  to 
Drs.  Kiene,  Bowen,  San^  Lindsay,  Merrill 
Lindsay,  and  Mlln&  He  admitted  having 
givep  a  history  of  Ids  case  to  Drs.  Klene, 
Boweu,  Sams,  and  I^lndsay.  He  was  quite 
certain  be  had  not  stated  tbe  facts  to  Dr. 
MUne,  but  was  not  certain  that  Dr.  Merrill 
Lindsay  had  not  heard  blm  do  so.  -  Some- 
times, but  not  always,  objections  were  inter- 
posed to  tbe  questions  asked,  on  the  ground 
that  they  called  for  privileged  communica- 
tions, and  the  substance  of  some  of  the  con- 
versations was  given,  partly  without  objec- 
tion and  partly  over  objection. 

At  the  conclusion  of  the  plalntitr*s  testi- 
mony, bis  wife  was  called  to  prove  bis  previ- 
ous robust  health.  Tbe  plaintiff's  last  wit- 
ness in  ditef  Dr.  Burnett,  was  then  called. 
Dr.  Burnett  testified  to  coming  to  Topeka  to 
fiee  Qie  plaintiff  and  to  a  personal  examina- 
tion of  the  plaintiff  at  bis  home  to  ascertain 
the  nature  and  cause  of  his  malady.  The 
facts  dlsdosed  by  thla  examination  were 


atated  in  detail.  In  answer  to  a  bTpothett* 
cal  question,  the  witness  gave  an  opinion 
colnddlng  with  the  opinion  whldi  tbe  plain- 
tiff himself  had  expressed  as  to  tbe  trau- 
matic origin  of  the  plaintUFa  partiysla.  On 
crosa^amlnation  the  witness  amplified  his 
statement  of  tbe  knowledge  of  tbe  plaintifTs 
physical  condition  wbldi  be  had  gained  by 
personal  examlnatitm.  He  further  testified 
that  bis  opinion  was  based,  not  only  upon 
bis  personal  cxamlnatkai  of  the  plalntifC,  but 
also  upon  the  history  of  the  case  vihit^  be 
had  tecelved  from  the  plaintiff  and  Dr. 
Sami^  and  he  gave  reasons  why  tbe  history 
of  the  case  was  Impcntant  in  this  instance. 
After  bla  qplnitm  bad  been  withdrawn  from 
the  etmslderatlon  of  tiie  Jury  and  after  he 
bad  again  been  qualified,  be  changed  tbe 
basis  of  his  (vlnlon  to  conform  to  the  rul- 
ing of  the  court  and  said  lie  rested  his  opin- 
ion, whldi  remained  nnchai^ied,  on  tbe  eonr 
dttlon  in  whldi  he  found  the  plaintiff.  Tbe 
witness  reodved  the  history  of  tbe  case  when 
be  first  examined  the  plaintiff  on  tiie  occa- 
sion of  his  visit  to  Topeka.  He  remembered 
that  Dr.  Sams,  Dr.  Johnson,  and  Dr.  Bowen 
were  present  at  the  time.  He  did  not  re- 
member about  Dr.  Klene  or  Dr.  Joss,  and  was 
quite  certain  that  Dr.  Lindsay  waa  not  there. 
The  meeting  totOL  substantially  tbe  form  of 
a  consultation.  A  portion  of  the  testimony 
of  the  witness  follows: 

"Q.  At  the  time  tiiat  you  examined  Moi,  did 
Dr.  Armstrong  give  yon  a  history  of  his  ease? 
A.  Why,  I  think  so,  !□  a  reasonable  way.  Q. 
He  told  you  about  this  accident,  did  he?  A 
He  told  me  about  getting  off  the  car;  ye^  rir. 
Q.  And  the  manner  in  wbicb  he  got  off  the  far? 
A  Yes,  said  that  In  getting  off  the  car  it  was 
movine  faster  than  he  thought  it  was,  and  he 
come  down  on  his  heels  hard — his  full  weight— 
with  his  muscles  set  stiffly.  Q.  Did  he  say  odj- 
thing  about  the  car  Jerking  and  tiirowing  him 
off?  A,  No.  •  •  •  Q.  Never  said  anything 
about  that  car  jerldng  him?  A.  No,  I  don't 
remember  of  it  Q.  Just  stepped  off  the  car. 
Did  he  tell  yon  that  he  bad  a  grip  in  his  ri^ht 
baud?  A.  I  am  not  sure  about  that.  Q.  Did 
he  tell  you  be  was  standing  on  the  lower  step? 
A.  He  said  he  went  to  step  off  the  car—  Q. 
And  come  down  heavy  on  bis  heels?  A  Yes. 
Q.  Did  he  tell  you  how  high  above  the  jwvement 
he  was  when  he  undertook  to  step  off?  A.  I 
don't  know  as  he  estimated  any  distance,  but  as 
I  recollect  in  speaking  about  it,  was  rather  high 
step.  Q.  Did  he  not  tell  you  the  car  was  going 
very  slowly?  A.  Said  It  was  going  faster  than 
he  thought  it  was,  as  I  remember  it.  Q.  Now, 
doctor,  he  gave  you  what  was  supposed  to  be 
the  history  of  his  case,  did  he  not?  A  I  think 
aa  well  as  he  could.  Q.  As  well  as  be  could.  It 
is  cuatomaiy  for  you  doctors  to  inquire  into  tbe 
history  of  the  case  before  yon  diagnose  die  case 
isn't  it?  A.  Yes,  sir." 

Later  the  witness  testified  as  follows: 

"Q.  My  anderstanding  of  yonr  testimony  thm 
is,  doctor,  that  while  this  condition  whirh  affects 
Dr.  Armstrong  might  resnit  from  so  inJiuT. 
it  may  result  from  numerous  other  causes.  A 
Well,  that  would  depend  on  how  much  yoo  rob- 
bed tiie  case  of  certain  facts.  Q.  Don't  nbitvi 
any  facts,  just  let  it  go  as  It  is?  A  Then  I 
would  say  that  is  not  true.  Q.  I  understand 
you  to  say  that  any  disease  which  would  break 
down  certain  parts  of  the  spinal  cord  would  pro- 
duce it?    A.  But  X  didn't  onderstand  jou  *» 
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specify  Dr.  ArmstroDg  when  yoa  asked  that 
question.  •  ♦  *  Q.  Why  do  you  single  out 
Dr.  Armstrong?  Is  it  because  you  have  beard 
the  history  of  his  particular  case?  A.  Because 
of  the  facts  that  were  given  in  connection  with 
his  case  as  a  cause.  Q.  As  a  cause?  A.  Yes, 
sir.  Q.  Who  gave  you  those  facts,  doctor?  Did 
be,  himself,  and  those  around  him?  A.  Doctor 
and  Dr.  Sams  t<q;etber  both  gave  aw  the  facta 
of  it  Q.  Oave  jou  the  history!  A  In  fact,  i 
think  they  gave  it  aU  to  me." 

Tbe  toregtdns  taBtimony  was  all  givon  with- 
out any  objection  tbat  tbe  communications 
dlwdoaed  by  U  wen  confidential,  and  Indeed 
wlthoot  any  objection  wbatever.  Uiter  in 
Ilia  eiamtaiatlon  Dr.  Burnett  sought  to  da- 
count  the  information  he  had  received  from 
the  plaintlfl  and  txom  Dr.  Sania.  but  the  jury 
tetnmed  the  following  special  flndlngB  of 
teet  relating  to  tbe  matter: 

**Q.  2.  How  fast  was  the  car  going  when  the 
plaintiff  alighted  from  it?  A  The  evidence 
shows  that  it  was  moving  about  as  fast  as  a  man 
would  walk,  and  suddenly  lurched  forward. 

"Q.  8.  Did  not  pUintiff  tall  Dr.  Burnett,  In 
stating  to  him  the  history  of  Ms  case,  that  he 
stepped  off  the  car  while  it  was  in  motion  and 
that  it  was  going  faster  than  he  thought  it  was? 
A.  Tes,  but  did  not  say  that  he  Tolnntarily 
staroe^  off.  ^ 

'HJ.  4.  In  telling  Or.  Burnett  bow  he  stepped 
o£E  the  car  while  in  motion,  did  the  plaintiff  tell 
him  anything  about  the  car  being  started  for- 
ward with  a  jerk  throwing  him  off?   A.  No." 

The  defendant  Introduced  testimony,  in- 
cluding that  of  the  commissioners  appointed 
by  tbe  court,  to  the  effect  that  tbe  fall  de- 
scribed by  the  plalntWE  could  not  injure  the 
Incased  and  protected  spinal  cord  of  a  robust 
man,  such  as  tbe  plalntifF  was,  having  healthy 
blood  vessels  and  healthy  tissues,  in  such  a 
way  aa  to  produce  a  hemorrhage,  and  that 
tbe  plaintiff  was  suffering  from  the  effects 
of  an  Inflammation  of  tbe  anterior  born  of 
the  gray  matter  of  tbe  spinal  cord,  known 
as  poliomyelitis,  a  dtSease  which  is  infections 
and  not  traumatic  in  orl^. 

The  defendant  offered  to  show  by  physi- 
cians who  were  present  when  Dr.  Burnett 
made  his  examinatiou  of  the  plaintiff,  and  by 
other  physicians,  the  history  of  the  accident 
to  tbe  plaintiff  aa  they  bad  received  It  from 
him.  Tbe  offers  were  rejected  on  the  ground 
tbat  they  called  for  the  revelation  of  privi- 
leged communications.  A  snfHclent  number 
of  aflldavlta  were  taken  for  use  at  the  bear- 
ing on  the  motion  for  a  new  trial  to  Indicate 
the  nature  of  the  offered  evidence,  and  the 
affidavits  of  Dr.  Klene,  Dr.  Bowen,  Dr.  Lind- 
say, and  Dr.  Merrill  Lindsay  show  tbat  when 
tbe  plaintiff  accounted  to  them  for  his  con- 
dition he  said  be  stepped  off  the  car  before 
it  reached  Its  stopping  place,  and  he  made 
no  reference  to  any  Jerk,  or  to  any  sudden 
starting  of  the  car,  or  to  being  thrown  from 
tbe  car. 

Tbe  foregoing  statement  presents  enough 
of  the  record  to  develop  the  single  subject 
which  will  be  considered,  the  propriety  of  the 
rulings  of  the  court  rejecting  tbe  evidence 
to  which  reference  has  Just  been  made. 

If  the  rulings  were  erroneous,  they  were 
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preJudldaL  •  If  the  plaintiff  stepped  from  the 
car  before  it  reached  Its  stopping  place  and 
there  were  no  Jerk  or  sudden  start  of  the  car, 
he  acted  voluntarily,  and  the  defendant  was 
not  guilty  of  negligence.  The  fact  that  the 
plaintiff  told  Dr.  Bowen,  whom  he  first  called, 
and  Dr.  Kiene,  who  first  treated  him,  that  he 
stepped  from  tbe  car  before  it  reached  its 
st<vping  place,  and  left  out  of  his  statement 
all  reference  to  a  sudden  Jerk  or  lurch  ot 
sudden  start  of  the  car,  which  threw  him  off. 
would  Indicate  that  negligence  on  the  part 
of  the.  defendant  first  assumed  importance 
when  an  action  for  damages  was  contempla- 
ted. While  the  Jury  might  in  fairness  beUeve 
that  the  account  given  Dr.  Burnett  was  ab- 
breviated or  fragmentary,  they  could  not 
have  failed  to  be  Impressed  with  the  tact  that 
tbe  plaiutifC's  story  to  other  physicians,  re- 
lated while  the  episode  was  fresh  In  his  mem- 
ory and  while  restoration  to  health  was  the 
only  consideration,  contained  no  charge  of 
misconduct  on  the  inrt  of  the  defendant 
The  plaintlfTs  hypothetical  questions  to  the 
medical  experts  included  the  fact  of  a  vio- 
lent throwing  of  the  plaintiff  to  the  pavement 
by  a  sudden  Jerk  or  start  of  the  car.  With 
suddoi  and  unexpected  violence  In  aliii^ting 
from  the  car  eliminated,  perhaps  the  defend- 
ant's theory  ot  the  plaintiff's  disease  would 
have  been  accepted  1^  the  Jury. 

[1,2]  Prevloua  to  the  rerialon  ot  lfi09,  the 
section  of  the  Civil  Code  relating  to  privi- 
leged communlcationB  to  physicians  read  as 
fellows: 

"The  following  penous  shall  be  Incompetent 

to  testify:  •  •  *  Sixth.  A  physician  or  sur- 
geon, coQcerniiig  any  communication  made  to 
him  by  his  patient  with  reference  tcf  any  physi- 
cal or  supposed  physical  disease,  or  any  knowl- 
edge obtamed  by  a  personal  examinatioD  of  any 
such  patient:  Provided,  that  if  a  person  offer 
himself  as  a  witness,  that  is  to  be  deemed  a 
consent  to  the  examination  also  of  an  attorney, 
clergyman  or  priest,  pbyslcian  or  eaiacon  cm 
the  same  subject."  Gen.  Stat.  1901,  I  4771; 
Civ.  Code,  §  323. 

By  the  revision  of  1909,  section  323  of  tbe 
Code  became  section  321,  which  now  reads 
as  follows: 

"The  following  persons  shall  be  incompetent 
to  testify:  •  •  *  Sixth.  A  phyaician  or  sur- 
geon concerning  any  commanication  made  to 
him  by  bis  patient  with  ref^nce  to  any  phra- 
ical  or  supposed  physical  disease,  defect,  or  in- 
jury, or  the  time,  manner  or  circumstances  un- 
der which  the  ailment  was  incurred,  or  con- 
cerning any  knowledge  obtained  by  a  personal 
examination  of  any  such  patient,  without  tbe 
consent  of  tbe  patient  Bat  if  a  person  without 
objection  on  his  part  testifies  concerning  any 
snch  communication,  the  attorney,  clergyman, 
priest  or  physician  communicated  with  may 
also  be  required  to  testify  on  the  same  subject 
as  though  consent  had  been  given  within  the 
meaning  of  the  last  three  subdivisions." 

It  Is  well  understood  tbat  communications 
between  physIdaTi  and  patient  were  not  priv- 
ileged at  common  law,  and  In  this  country 
the  privilege  is  the  creation  of  comparative- 
ly recent  statutes.  The  basis  of  tbe  privi- 
lege is  tbe  likelihood  that  persons  may  be 
deterred  from  consulting  physicians  with  r& 
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ai>ect  to  th^  phTBical  cradlUMi  or  state 
of  health  If  a  disclosure  of  their  confidential 
C(Hnninnicatlons  can  be  compelled  In  court, 
and  the  UkeUhood  that  more  harm  may  re- 
Bult  from  betaig  reticent  to  conault  a  doctor 
than  from  the  sappreaalon  ot  tin  tmttt  In 
court.  Hoir  much  this  theory  la  the  result 
of  specolattiHi  and  amtlmeut,  and  hotr  much 
the  result  of  obserratlcm  and  experience, 
need  not  be  discussed,  since  the  Legislature 
has  embraced  It  end  acted  ujkhi  It 

In  an  opinion  Interpreting  the  ciA  statute 
the  court  said: 

"The  statute  quoted  contemplates  that  the 
patient  may  consent  to  his  physlidan's  testi^- 
ing.  Therefore  do  question  of  public  policy  is 
involved.  The  public  policy  of  the  state  does 
not  depend  upon  the  will  of  Individuals  who 
are  free  to  act  as  circumstances  may  suggest. 
It  is  elementary  law  that  communications  made 
in  professional  confidence  are  not  incompetent. 
Jt  a  third  person  hear  them,  he  may  testify. 
The  diBqualffication  is  imposed  upon  the  law- 
jer,  physician,  or  priest  only,  and  not  (Or  his 
beuent  or  for  the  boaeSt  of  the  public,  but  mere- 
ly as  a  privilege  to  the  client,  patient,  or  per- 
son confessing.  This  privilege,  like  many  oth- 
ers, even  those  protected  by  constitutional 
guaranty,  may  be  waived.  By  statute,  if  the 
partr  himaelf  testify  the  privilege  is  waived. 
It  be  publish  the  confidential  matter  to  Uie 
world  tne  privilege  is  waived."  Insurance  Co. 
T.  Brabaker,  78  Kan.  146,  165,  96  Pae.  62,  66 
(18  L.  R.  A.  [N.  S.]  382,  130  Am.  St.  Bep.  S66. 
16  Ann.  Cas.  267). 

[3]  The  time,  manner,  and  drcumstancea 
of  a  street  car  accident  are  not  confidential 
facta.  There  la  no  secrecy,  or  Intimacy,  or 
privacy  about  them  (4  Wlgmore  on  EJrl- 
dence,  |  2S80),  and  no^ng  a  Legislatore  cao 
do  can  change  their  actual  character.  It 
may  be  assumed,  howerer,  that  the  Legisla- 
ture may  arbitrarily  dasaUy  them  with  coor 
fldenttal  matters  with  which  they  may  be 
associated.  The  conrt  will  not  assume  that 
the  Legislatore  added  tlw  time,  mannw,  and- 
drcumstancea  of  personal  Injuries  to  the 
exempUons  contained  in  the  old  law  for  the 
purpose  of  fostering  any  damage  suit  In- 
dusti7t  or  for  the  purpose  of  gratifying  the 
desires  of  members  of  the  medical  profession 
to  keep  dielr  relations  with  patients  free 
from  the  probe  ot  Judicial  Inquiry.  On  the 
other  hand,  it  will  be  assumed  that  the 
amendment  was  made  In  the  same  spirit  In 
which  the  original  statnte  waa  ooncelTed; 
that  is,  for  the  protection  of  genuinely  con- 
fidential matters.  The  statute  Is  not  re- 
medial In  any  proper  sense  ot  that  term, 
as  some  courts  would  hold,  but  merely 
grants  a  prlTllege  to  persona  In  specified  re- 
lations If  they  see  fit  to  take  advantage  of 
it;  and  the  terms  of  the  statute  will  uot 
be  extended  by  implication  or  by  interpre- 
tation, but  wlU  be  strictly  construed  in  favor 
ot  the  competency  of  witnesses.  Mendenhall 
V.  School  District,  76  Kan.  173,  90  Fac  773 ; 
Hess  T.  Hartwlg,  88  Kan.  692,  112  Pac.  00 ; 
Trelber  v.  McCkirmack,  00  Kan.  676,  678^  136 
Pae.  268;  Thurston  v.  Fritz,  01  Kan.  468, 
475.  138  Pac  625,  60  L.  R.  A.  (N.  S.)  1167. 

[43  The  statute  provides  that  a  physician 


shall  be  Incompetent  to  testify  to  communica- 
tions made  to  him  by  his  patient  without 
the  consent  of  the  patient  Of  course,  the 
physician  may  testis  with  the  cooamt  of 
the  patient  The  giving  ot  teatlflUHiy  by  the 
patient  without  objection  Is  by  statute  made 
the  equivalent  of  consent  that  the  phyatdan 
may  testify  to  the  same  subject-matter, 
whether  the  patient  be  willing  In  fact  or  tiot 
Besides  this  statutory  consent,  consent  may 
be  express;  as,  for  example,  hy  omtract 
Cmsent  may  also  be  implied.  It  Is  ImpUed 
from  failure  to  miAe  <dijeetioii  when  the 
physician  is  called  upcm  to  testify,  assum- 
ing, of  course,  that  the  patient  has  opportor 
nlty  to  make  objection. 

There  is  good  ground  for  hiding  ttiat  tSte 
plain  tiff  consented  under  the  statute  that 
some  of  his  phyaldana  might  testify  to  his 
communications  to  them  relating  to  the  man- 
ner and  drcum^nces  of  his  injury,  by  giv- 
ing testimony  himself  without  obJecUon  ouo- 
ceming  those  communications. 

[I]  As  Indicated  in  tiie  statement  of  fkcta, 
when  the  plaintiff  was  asked  about  what  be 
had  told  hla  various  idiyi^dans,  tzeqnait 
objections  were  made  on  the  ground  at  privi- 
lege. Sometimes  objection  waa  not  made  uk- 
ttl  the  subject  had  been  well  opened  up. 
Sometimes  after  an  objection  was  made  the 
examination  was  allowed  to  proceed  a  con- 
fllderable  length  bef<»re  another  objection 
was  Interposed.  Sometimes  the  answers  of 
the  plakntur  were  distinctly  to  hla  own  ad- 
vantage. The  defotdant  dearly  liad  the 
right  to  a^  the  plaintur  if  he  had  given  hla 
nulons  phyaidans  accounts  of  how  he  came 
to  be  Injured.  He  rested  under  no  incom- 
petency, statutory  or  otherwise.  On  recelr- 
Ing  affirmative  anawers,  the  defendant  could, 
with  perfect  pn^irlety,  ask  for  audi  acoounta 
because  the  plaintifl  mi&t  cutaent  at  any 
time  to  waive  bis  privUege.  If  he  did  not  de- 
sire to  do  so,  it  was  Incumbent  upon  him 
to  make  the  fact  plain  by  entering  Qtedfic 
objections.  Apparently  the  plaintiff  was 
somewhat  uudedded  as  to  bow  vigorously 
and  how  persistently  be  would  urge  his  privl- 
leg&  He  objected  when  ha  wished  and  kept 
sUent'  what  be  wished,  and  it  cannot  be 
said  that  he  made  It  clear  to  the  court  that 
be  stood  rigidly  upon  his  privilege,  objecting 
to  every  Inquiry  regarding  his  communlca- 
UooB  to  his  physicians  and  desisting  from 
making  objections  <mly  to  avoid  the  a^ear- 
auoe  of  bdng  pertinadoos.  That  sncta  was 
not  In  fact  hla  attitude  before  the  conrt  be- 
comes quite  evident  when  the  subsequent 
proceedings  are  considered.  Dr.  Burnett 
was  the  plalntUTs  chief  witness.  During 
the  cro6s-examlnati(m  of  Dr.  Burnett  the 
plaintiff  kept  silent  and  permitted  the  wit- 
ness to  recount,  without  objection,  all  the 
facts  he  could  remember  of  learning  from 
the  plaintiff  relating  to  the  manner  and  dr- 
cumstancea of  his  Injury.  These  facts  were 
obtained  from  the  plaintiff  at  a  consultation 
participated  in  by  a  number  of  physicians. 
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aU  ot  whom  wen  releued  from  Inoompe- 
tency  to  testtCy  to  mattera  occarriiiK  at  tbe 
consultatlCHi  wbenersr  Dn  Boinett  waa  al- 
lowed to  divulge  them.  No  motioii  waa 
made  to  atrike  out  Dt.  Bnrnettfa  teatlmony. 
It  waa  made  the  basis  of  speolal  flndlnga  of 
tbe  Jury,  and  Its  admlagloD  neceeenrlly  con- 
stituted'a  very  broad  watrer  of  the  plaln> 
tUTs  privilege.  When  the  defendant's  side 
of  the  case  was  reached,  objectkma  were 
again  forthcoming  and  were  made  Incessant- 
ly to  the  end  of  the  trial;  but  It  waa  only 
after  the  detbndanfa  aide  ta  the  case  had 
been  readied  that  the  plaintiff  determined 
to  indat  firmly  on  hla  privilege  and  fear  at 
being  regarded  as  pertinacious  did  not  then 
troable  him. 

Summaiidng  Qie  oitlre  moceeding,  tt 
shows  that  the  plaintiff  consented  under  the 
itetate  oonveraatlfma  with  some  of  hla 
pbysldans  rdatlng  to  the  manner  and  cir- 
cumstances ot  hla  Injury  might  be  inquired 
lnto»  by  testifying  wittiont  objection  to  some 
of  the  details  of  anch  oonversaticms.  Dr. 
Burnett  acquired  knowledge  of  the  plaintiff's 
physical  condition  and  disease  by  personal 
examination  of  the  plaintiff  and  by  learning 
th9  hlatory  of  the  ease  from  the  lips  ot  the- 
plaintiff.  The  plaintiff  cmisented  In  fact  to 
a  dlselosnre  of  this  knowledge  by  calling  upon 
Dr.  Burnett  to  taetity  as  a  ^tneas  for  the 
plaintiff  to  every  detail  of  anch  knowledge. 
The  idaintlfl  consented  In  tact  to  a  disclosure 
Dr.  Burnett  <tf  the  manner  and  ctrcnm- 
atanoes  under  which  hla  ailment  was  incurred 
try  not  objecting  to  Doctor  Burnett's  croaa- 
ezamlnatlon.  ThB  door  of  the  plalntUTa 
room  was  opened  wide  upcm  a  consultation 
of  his  pbysldans,  and  the  plainUff  himsdf 
went  optm  the  witness  stand  and  made  a  fnll 
disclosure  of  his  physical  conaltlon,  of  his 
supposed  physical  injury  and  disease,  and  <3t 
the  time,  manner,  and  circumstances  under 
whldi  hla  ailment  was  incurred.  All  thla  be- 
ing true,  there  is  no  longer  anything  confi- 
dential about  the  plaintifTa  case  which  pre- 
yeats  a  dladosure  of  all  the  facts,  to  the  end 
that  the  exact  truth  may  be  ascertained; 
and,  partlcnlarly,  no  occasion  exists  for  spe- 
cially protecting  communlcatlona  relating  to 
the  manner  and  drcum stances  of  the  plaln- 
tUTa injury  when  tlie  entire  confidential  sub- 
ject to  which  they  were  merely  Incident  has 
been  folly  dlsdoeed. 

The  court  is  of  the  opinion  that  the  atat- 
ute  does  not  contemplate  that  waiver  follows 
from  the  mere  fact  Uiat  the  patient  himself 
testifies  to  his  physical  condition  and  to  the 
manner  and  drcnmatances  of  hla  injury.  In 
doing  so  he  need  not  disclose  confidential 
communicatlcaiB  to  his  physician,  and,  if  he 
do  not,  the  communications  are  stil!  privi- 
leged. It  is  possible  that.  If  the  question  of 
waiver  depended  for  8olutl<m  upon  a  consid- 
eration of  the  plaintUTs  cross-examination 
and  nothing  mor^  tlie  court  might  give  him 
tbe  benefit  of  tbe  doubt  and  hold  that  he 


had  not  wwiamted  that  the  veil  of  secrecy 
which  the  statute  caato  over  his  communlca- 
tlona with  his  physicians  should  be  lifted. 
But  the  plaintUTs  conduct  at  the  trial  cannot 
be  considered  in  thia  piecemeal  fashion. 
Having  tbe  right  and  the  opportunl^  to 
plant  himaelf  upon  hla  privily  and-kew 
out  all  oonfidentlia  oonmtunicationa,  he  dtoae 
not  to  do  so.  Having  laid  bare  every  fact 
whidi  he  might  wiah  to  be  kept  private,  hav^ 
lug  allowed  portions  of  his  confidences  with 
his  physicians  to  escape  him,  and  then  having 
thrown  down  all  bars  by  a  sing  his  confidences 
with  hla  diief  witness,  Dr.  Burnett,  to  e«- 
tabliah  hla  case*  and  by  consenting  that  the 
ctmfldences  at  a  consnltatlan  of  •hla  physi- 
cians be  revealed,  there  are  no  Iw^r  any 
confidratial  features  about  the  plainttfTa  case, 
and  the  reasons  underlying  the  statute  would 
have  to  be  Ignored  to  hold  otherwise. 

"If  any  dedded  eases  have  attempted  to  make 
the  rule  of  inrlvilege  a  bvword  by  holding  to 
the  contrary,  they  are  disapproved."  In  re 
Bnmette,  73  Kan.  600,  632,  Ki  Pae.  S75,  688. 

Aa  already  Indicated,  when  ocmsent  was 
given  that  Dr.  Burnett  should  reveal  fha 
communication  made  to  him  In  the  presence 
at  Dr.  Sams,  Dir.  Johnson,  Dr.  Bowen,  and 
perhaps  others,  that  communication  was  no 
longer  privileged,  end  any  lOiysidan  wlio  was 
present  could  testify  concerning  it  There 
are  dedsicms  to  the  ctmtrary,  but  th^  are 
clearly  unsound.  ,  The  communication  con- 
sisted of  a  statement  of  the  manner  and  cir- 
cumstaucee  of  the  plalntUTa  injury.  Be 
gave  it  in  order  that  he  might  be  healed. 
For  ttie  same  purpose  the  plalntlfl  had  given 
a  previous  account  of  the  same  event  to  Dr. 
Bowen.  Manifestly  the  plaindfl  cannot  play 
fast  and  loose  and  make  laughing  stadk.  of  the 
law  hj  insisting  upon  two  distinct  ctmfideuces 
with  Dr.  Bowen  respecting  precisely  tbe  same 
subject,  one  of  wtddi  he  may  reveal  and  the 
other  conceaL 

It  is  not  necessary  to  discuss  the  subject 
further.  Caaea  may  arise  in  which  breaking 
the  seal  of  cmfidence  aa  to  a  single  ptiyal- 
dan  will  not  waive  the  privilege  as  to  others; 
but.  In  view  of  all  the  facts,  this  ease  la  not 
of  that  diaracter.  Neither  is  it  necessary 
to  enter  upon  a  review  of  the  authorities, 
whidi  are  well  marshaled  in  the  plaintiff's 
brief.  A  numerical  majority  is  <9posed  to 
the  views  whldi  have  beea  caressed.  The 
court  Is  satisfied  with  the  interpretation  given 
the  statute*  to  which  it  was  already  conunlt- 
ted  by  previous  dedslons.  Starting  with  that 
conception  of  the  statute,  reason,  consistency, 
and  commtm  sense  lead  -to  ttie  resulte  which 
have  been  announced.  It  only  remains  to  be 
said  that,  since  the  plalntlfl  has  waived  his 
privilege,  It  no  longer  exists  and  will  not 
be  a  factor  In  subsequent  proceedings  in  the 
case. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause-  is  remanded  for  a  new 
txlaL  All  the  Juatices  concurring. 
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FTOELITT  ft  DBPOSIT  00.  OP  MABY- 
IjAND  ».  CITY  OF  STAFFOBD  «t  ait 
(No.  1B07&) 

(Supreme  Court  of  Kansas.  D«c  i2, 1814.) 
(Byttalnu  by  the  Court.) 

1.  SUBBOOATION   (f  8*)— SOMTT  ON  BUILD- 

iNo   Contbactoe'b   Bond  — Payment  o? 

Clauis.  , 
A  coDtractor  began  the  construction  of 
a  plant  for  a  dty,  and  later  abandoned  the 
vorb,  wbich  was  taben  op  and  completed  by 
his  surety,  yrho  paid  out  more  than  the  un- 
paid portion  of  the  contract  price.  Before 
such  abandonment,  but  after  the  execution  and 
fUing  of  the  building  eontract  and  the  bond, 
the  prindpid  arranged  with  a  bank  to  lend 
$2,000  by  paying  that  amount  of  labor  and  ma- 
terial claims  as  they  accrued,  and  he  gave  the 
bank  an  order  on  the  city  for  that  sum,  the 
bank  making  no  payment  except  for  receipted 
claims  attadied  to  the  checks.  The  bond  pro- 
vided that  uiwn  completion  of  the  work  by  the 
surety  company  it  should  be  entitled  to  ail 
Huma  which  would  have  been  due  or  become 
due  tlie  contractor  had  he  performed  the  con- 
tract. The  city,  over  the  protest  of  the  surety, 
paid  the  bank  in  full.  Held,  that  equity  re- 
quires the  bank  and  the  city  to  account  to  the 
surety  for  the  ditfercnce  between  such  sum  and 
the  pro  rate  portion  thereof  which  the  original 
labor  and  materialmen  would  have  been  en- 
titled  to  look  to  the  city  for  had  tbey  retained 
such  claims. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  §  19;  Dec.  Dig.  i  8.*) 

2.  a88ignment8  (j  48*)— subboqation  (i  1*) 
—  Definition  and  hatobk  —  "Equitable 

ASBIONlfENT." 

Subrogation,  or  equitable  assignment,  is 
based  on  principles  of  natural  justice  and  es- 
sential faimesB  without  regard  to  form,  Its 
object  being  the  prevention  (d  injustica. 

[Ed.  Note.— For  other  eases,  see  Assignments, 
Cent.  Dig.  I  183:  Dec  Dig.  |  48;*  Subroga- 
tion, Cent.  Dig.  iS  1,  2;  Dec.  Dig.  S  1-* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Equitable  Assignment; 
Sabrogation.] 

(AddiUonal  SyUabu*  by  Editorial  Btaif.) 

3.  SUBBOOATIOK  (S  1*)— WHAT  CONSnTUTIS. 

Subrogation  is  the  subetitution  of  another 
person  in  the  place  of  creditor  to  whom  such 
person  succeeds. 

[Ed.  Note.— For  other  eases,  see  Subrogation, 
Cent  Dig.  gS  1.  2;  Dee.  Dig.  }  X.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Subrogation.] 

Appeal  from  District  Court,  Stafford  Coun- 
ty. 

Action  by  the  Fidelity  &  Deposit  Company 
of  Maryland  against  the  City  of  Stafford 
and  another.  From  Judgment  for  •plalntlCT, 
defendants  appeal.  Bemanded  with  direc- 
tions to  modify. 

C  H.  Williams,  of  Hutchinson,  for  appel- 
lants. Paul  B.  Nagle,  of  St.  John,  and  New 
&  Kranthofl,  of  Kansas  City,  Mo.,  tor  appel- 
lee. 

WBST,  J,  Josepb  Bortenlanger  contract- 
ed witb  the  city  of  Stafford  for  the  construc- 
tion of  a  waterworks  system  and  an  electric 


itfflit  plant  Pnmuint  to  the  prorlslon  re* 
qulrliig  Um  to  slve  bond  be  fumlsbed  one 
executed  by  tbe  plaintiff,  wblcb  bond  provid- 
ed that  If  tbe  principal  sbould  Tolnntaiily 
abandon  the  contract  the  surety  should  bare 
the  right  to  aBSome  the  same  and  sablet  or 
complete  it— 

"and  if  said  contract  shall  be  assumed  by  the 
surety,  then  as  such  contract  is  duly  performed, 
any  reserve,  deferred  payments  and  ail  other 
moneys  provided  by  said  contract  to  be  paid  to 
the  principals,  shall  be  paid  to  the  surety,  at 
the  same  times  and  under  the  same  conditions 
as  by  the  cenns  thereof,  such  moneys  would 
have  been  paid  to  the  principals,  had  tbe  con- 
tract been  duly  performed  by  them." 

This  was  executed  January  80,  1911.  Tbe 
same  principal  and  surety  on  the  same  date 
executed  a  bond  to  the  state  conditioned  for 
the  payment  of  all  Indebtedness  incurred  for 
the  material  furnished  for  making  the  im- 
provement Before  tbe  executiwk  of  these 
bonds  Bortenlanger  executed  and  delivered 
to  the  plaintifl  an  agreement  In  writing  to 
pay  all  loss  and  damage  on  account  of  any 
default  or  n^Iect  on  his  part,  and  pro- 
viding that  in  case  of  any  breach  or  d»- 
fault  on  bis  part  the  company  should  be 
subrogated  to  all  his  rights  In  the  contract 
"and  that  deferred  payments  and  any  and  all 
moneys  and  properties  that  may  be  due  and 

Sayable  to  me.  at  the  time  of  such  breach  or 
efault,  and  ail  ttiat  may  thereafter  iKCome  due 
and  payable  to  me,  on  account  of  said  contract, 
shall  be  credited  upon  any  claim  that  may  be 
made  upon  the  Fidelity  &  Deposit  Company 
of  Maryland  under  tbe  bond  above  mentioned.** 

The  trial  court  found  that  Bortenlanger 
failed  to  complete  bis  contract  by  the  1st  day 
of  July,  1911,  and  an  extension  having  been 
granted  until  September  16,  he  continued  the 
work,  but  about  that  time  abandoned  the 
same,  and,  upon  the  request  of  the  dty,  the 
defendant  assumed  the  contract  and  com- 
pleted the  wor]£  in  accordance  therewith; 
that  the  work  was  accepted  by  tbe  dty 
October,  1911,  when  It  was  mutually  agreed 
that  the  amount  due  from  the  city  on  the 
contract  was  $5,534.02;  that  the  plaintiff 
thereupon  offered  to  pay  all  labor  and  ma- 
terial bills  remaining  unpaid  amounting  to 
$5,888.62,  and  demanded  that  the  dty  pay 
the  $5,534.02,  which  the  city  refused  to  do ; 
that  in  completing  the  contract  the  plaintiff 
paid  labor  and  material  bills  amounting  to 
$1,000  and  bad  also  paid  the  $5,8SS.G2 
amounting  to  $6,888.62  in  all ;  that  about 
April  IS.  1911,  the  contractor  borrowed  of 
the  defendant  bank  $2,000,  and  without  the 
knowledge  and  consent  of  the  plaintiff, 
ecuted  and  delivered  to  the  bank  an  order  or 
assignment  in  the  sum  of  $2,000  drawn 
against  the  dty,  and  directed  It  to  pay  the 
bank  sucb  sum  out  of  any  funds  due  or  be- 
coming due  to  him  from  the  dty  on  his 
contract;  that  about  November  4,  1911,  over 
the  protest  and  objection  of  tbe  plaintiff  tbe 
dty  paid  tbe  bank  $2,000  out  of  the  $5,634.02, 
remaining  unpaid  on  the  contract    It  was 


•For  other  easw  see  umt  topic  and  eecuon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  SMias  ft  Rep'r  Indexes 
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sUpnlated  that  the  money  was  borrowed  as 

follows: 

"The  bank  wu  to  giv«  Borteolaoser  credit 
for  said  ^,000,  and  it  was  to  be  drawn  out  on 

tbe  checks  of  said  BorteolaDger  for  material 
and  labor  in  tbe  falSlIment  of  Ms  contract  with 
tbe  cit;,  to  which  check  was  to  be  attached  the 
bill  of  sucb  labor  and  material  for  which  aaid 
check  was  issued,  properly  signed  by  the  ma- 
terialman nr  laborer  so  paid;  that  no  part  of 
said  12,000  was  to  be  drawn  in  any  other 
manner,  and  none  of  It  was  in  fttct  drawn  or 
used  by  said  Bortenlanger  in  any  other  man- 
ner than  j>B  agreed ;  that  said  agreement  and 
said  credit  was  given  on  the  above  terms  and 
conditions  prior  to  any  of  such  money  being 
drawn  out  of  said  bank;  tJbat  the  said  money 
was  loaned  by  the  bank  to  Bortealanger  for 
the  payment  of  labor  and  material  thereafter  to 
go  into  the  work," 

The  plaintiff  recovered. 

[11  The  sole  point  presented  by  the  ap- 
peal la  th»  effect  of  the  arrangement  made 
with  the  bank.  The  company  recovered,  and 
the  dty  and  the  bank  appeal;  the  point 
presented  bdng  tlie  effect  of  tbe  arrange- 
ment made  with  the  bank. 

It  is  manifest  that  under  the  contract  al- 
ready referred  to,  the  surety  company  on 
cotupleUng  the  work  after  the  contractor's 
default  was  entitled  to  st^  into  hla  shoes 
and  rective  such  payments  from  the  city  as 
otherwise  be  would  have  been  entULsd  to. 
Also,  that  the  bank  was  not  the  contractor's 
creditor  by  virtue  of  an  ordinary  loan  of 
money  to  blra  to  use  as  he  pleased,  but  be- 
cause of  liavlng  fnml^ed  $2,000  to  pay  that 
amount  of  the  labor  and  mateilal  dalniB  as 
they  accrued  in  the  progress  of  the  vrork; 
and  of  course  by  paying  them  they  were 
taken  out  of  the  category  of  possible  de- 
mands, lienable  or  oUierwise,  to  be  Consid- 
ered In  the  final  settlement  It  la  also  clear 
that  \rtiUe  this  trensactl<m  was  had  con- 
sent of  the  contractor,  the  bank;  and  tbe 
city,  tbe  plaintiff  surety  company  was  not 
assenting  thereto  and  does  not  appear  to 
have  had  notice  Uiereof;  and  yet,  undw  one 
«f  the  contracts  said  by  the  trtal  court  to 
have  been  on  file  with  the  dty  clerk,  the 
plaintiff  upon  completing  the  work  was  en- 
titled to  look  to  the  city  for  all  sums  due 
or  to  become  due  on  the  contract  Tlie  plain- 
tiff's position  is  that  upon  tlie  oontractOT's 
defenlt  all  sums  due  or  to  become  due  for 
the  work  became  a  trust  fund  in  ttke  hands 
of  the  city,  upon  which  the  plaintiff  acquired 
a  lien  when  it  paid  tbe  remainder  of  such 
sums,  end  that  this  lien  related  back  to  the 
date  of  the  original  contract  January  31, 
1911 ;  that  the  bank  was  a  mere  volunteer, 
and  did  not  acquire  the  right  of  subroga- 
tion or  an  equitable  lien,  but  only  the  rlgbt 
to  whatever  funds  might  be  left  after  the 
surety  company  should  be  paid  its  losses 
sustained  by  Bortenlanger'a  default  -The  de- 
fendant bank's  position  la  that  it  in  reality 
paid  certain  labor  and  material  claims,  re- 
ceiving receipted  bills  therefor,  and  thereby 
became  the  equlteble  assignee  of  such  claims ; 
that  It  not  only  took  an  order  en  the  dtyi 


but  It  paid  nothing  to  the  otmbmetor,  slniply 
taking  up  certain  claims  for  labor  and  ma- 
terial whldi  wmt  Into  the  building;  that 
had  not  such  labor  and  materialmen  assigiied 
such  claims  to  the  bank  they  could  have 
participated  In  the  funds  provided  for  the 
erection  of  the  plant;  and  that  by  this  ar- 
rangement the  dty  was  protected  from  liens 
which  otherwise  might  have  been  filed  for 
these  daima  The  exact  situation  Is  this: 
The  Bure^  company  had  a  contract  on  file 
with  the  dty  derk  entitling  it,  upon  com- 
pletion of  the  contract  to  all  the  moneys  due 
or  to  become  due  Bortenlanger.  This  sum 
was  $5,534.02,  but  of  this  $2,000  worth  of 
claims  had  been  paid  with  the  money  bor- 
rowed of  the  bank,  benoe  he  would  have 
been  entitled  to  tbe  balance  only,  or  $8,534.- 
02,  had  he  completed  the  contract  himself, 
and  had  the  $2,000  order  on  the  dty  in  favor 
of  the  bank  been  honored.  On  this  basis  tbe 
surety  company,  having  paid  out  $6,888.62 
in  order  to  complete  the  contract,  would  by 
tbe  recovery  of  the  $3,684.02  lose  $3,354.60, 
and  if  paid  tbe  entire  sum  of  $5,534.02  It 
would  still  be  loser  in  Che  sum  of  $1354.60. 
Bortenlanger  is  out  of  tbe  deal  now.  Tbe 
city  baa  lost  nothing,  and  It  remains  to  de- 
termlne  wbetiier  the  bank  or  the  bwdlng 
company  must  suffer. 

A  brl^  review  of  the  cases  relied  on  by 
the  plaintiff  seems  proper: 

In  ^tna  Life  Ins.  Co.  v.  Middleport  124 
C.  S.  534,  8  Sup.  Ot  620.  81  L.  Ed.  537,  a 
town  voted  an  appropriation  to  a  railroad 
company  to  be  raised  by  a  tax,  and  Issued 
bonds  for  a  sum  sufiBdent  to  Include  interest 
and  discount,  which  bonds  were  accepted  by 
the  ctHDpany  and  sold  to  plaintiff.  In  a 
suit  between  the  plaintiff  and  the  town  tbe 
bonds  were  held  void,  and  it  was  dedded 
that  the  plaintiff  was  not  entitled  to  subro- 
gation to  tbe  r^ht  of  the  company,  if  any, 
to  enforce  the  collection  of  the  appropria- 
tion. Mr.  Justice  Miller,  in  the  opinion, 
said  that  the  plaintiff  founded  his  claim  up- 
on the  position  that,  by  the  purchase  of  tbe 
bonds,  he  paid  the  debt  of  the  town,  and 
should  therefore  be  subrogated  to  the  right 
of  the  company,  but  that  the  purpose  of  the 
purchase  was  not  payment  of  a  debt  but 
the  sale  and  transfer  of  a  debt  of  the  town 
from  one  party  to  another,  and  that  the  un- 
derlying principle  of  subrogation  In  equity 
is  that  the  person  seeking  it  must  have  paid 
the  debt  under  some  necessity  to  save  hlm- 
sdf  from  loss  which  might  accrue  to  bim  hy 
the  enforcement  of  tbe  debt  in  tbe  hands  of 
the  original  creditor.  Tonchlug  the  volunteer 
character  of  the  transaction  on  the  part  of 
the  plaintiff  it  was  said: 

"It  bad  no  interest  at  hazard  which  required 
it  to  pay  this  debt.  •  •  •  There  was  no  ob- 
ligation on  account  of  which,  or  reason  why, 
the  complainant  should  have  connected  itself  in 
way  with  this  transaction,  or  have  paid 
this  money,  except  the  ordinary  desire  to  make 
a  profit  in  the  purchase  of  bonds."  124  U<  8. 
648,  fi  Sup.  Ct.V2»,UU  Sd.  687. 
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And  it  wu  held  tbat  eabrogatton  is  not  for 
the  Btranger  or  Tolunteer,  bat  for  one  who 
was  already  bound  and  could  not  tmt  choow 
to  abide  the  penalty. 

The  case  of  Prairie  Stats  Bank  r.  United 
States,  164  U.  S.  227,  17  Sup.  Ct  142,  41  L. 
Ed.  412,  82  Gt  CI.  614.  b  a  leading  one. 
Tbere  tbe  real  points  decided  were  that  a 
claim  against  the  goTemment  was  not  trans- 
ferable, and  aa  to  an  order  on  the  United 
States  to  repay  the  bank  certain  advance- 
ments, tbe  surety  having  without  the  knowl- 
edge of  such  advancement  completed  the 
contract,  that  tbe  rl^t  of  the  bank  In  the 
fond  reserved  for  the  erection  of  the  build- 
ing was  subordinate  to  the  rights  of  the 
surety.  Tbe  latter  had  dishorsed  a  large 
amount  in  excess  of  certain  payments  trcm 
the  goremmrat,  and  it  was  argued  that  as 
the  bank  had  advanced  money  to  couqtlete 
tlie  building,  thoa  enabling  the  contractors 
to  perform  their  (dillgation,  the  bank  had  an 
equitable  lioi  npon  the  per  cmt  retained 
by  the  government  paramount  to  any  lien 
by  the  surety,  whose  lien  it  was  contended 
only  arose  from  the  data  his  advanoe* 
ments  made  to  execute  Uie  ccmtract  upon 
the  prlndpal's  debulL  It  was  held,  how- 
ever, that  tbe  rights  of  the  surety  related 
back  to  the  date  of  the  original  contract  In 
the  opinion  it  was  said  (164  U.  &  282.  17 
Sup.  Ct  144,  41  li.  Bd.  412)  that  the  sorety 
in  making  the  payments  discharged  an  obli- 
gation due  to  the  contractor  fi»  which  the 
surety  waa  bound. 

"Tht  bank,  on  the  contraty,  was  a  mere  vol- 
imteer,  who  lent  money  to  Sundberg  on  the 
faith  of  a  presumed  agreement  and  of  MijnKMed 
Tighta  acquired  tbereaader." 

And  it  was  finally  said  (164  U.  S.  284^  17 
Sup^  Ct  142,  41  L.  Ed.  412)  that  the  con- 
tractors conld  not  transfer  to  tlie  bank  any 
greater  right  In  the  funds  than  they  them- 
selves possessed,  and  that  such  rights  were 
subordinate  to  those  of  the  United  States 
and  the  sureties. 

In  the  case  of  Hamingsen  v.  United  States 
Fidelity  &  O.  Co..  208  U.  a  404,  28  S.  Ct 
8^  52  Ii.  Sd.  647,  a  similar  roUng  was 
made  touching  a  condition  ve^  much  like 
the  MM  last  referred  to.  The  sure^  on  the 
bond  of  the  contractor  wlio  had  undertaken 
the  construction  of  certain  govemmoit  build- 
lugs  was  held  to  have  a  claim  to  the  sums 
due  from  the  government  superior  to  the 
dalms  of  a  bank  under  an  assignment  from 
the  contractor  to  secure  payment  of  the  mon- 
ey loaned  to  him.  There  the  loan,  however, 
was  hot  confined  to  the  payment  at  labor 
end  material  claims,  but  was  to  be  nsed  as 
tbe  borrower  saw  fit  The  case  of  Prairie 
State  Bank  v.  United  States,  was  approved 
and  followed. 

In  Hardaway  v.  Nat  Surety  Co.,  211  U. 
a  562.  29  Sup.  Ct  202,  63  Ii.  Bd.  821,  the 
bond  obligated  the  surety  to  see  that  tbe 
contractors  made  full  payment  to  all  those 
supplying  labor  aiid  material  on  the  wwk. 


Aftra-  the  work  was  begun,  tbB  eoatneton 
agreed  that  one  Coyne  should  make  all  fu- 
ture purchases  in  his  own  name  and  receive 
all  profits  fr<Mn  the  contract  Afterwards, 
Coyne  made  a  contract  with  Hardaway  & 
Prow^  by  which  the  latter  undertook  to 
complete  the  work  and  to  take  over  the  sums 
due  to  the  government  for  the  lock  and  dam 
contracted  for.  It  was  held  that  Hardaway 
&  Frowell  were  not  subcontractors,  that  they 
wore  simply  under  an  agreement  to  be  paid 
by  the  assignment  o{  the  fnnds  dae  from 
the  government  and  that  the  rights  of  tbe 
surety  were  superior  to  theirs. 

In  United  States  v.  Bundle,  107  Fed.  227, 
46  C.  C.  A.  251,  50  Lw  R.  A.  605,  it  was  held 
that  sureties  on  a  contractor's  bond  were 
not  liable  to  a  bank  which,  under  an  agree- 
ment to  supply  the  contractor  with  tonda^ 
had  paid  at  certain  tlmee  checks  and  or- 
ders given  materialmen  wbldi  were  indorsed 
as  evidences  oC  payment  but  not  aaslgned. 
It  ai^red  that  the  bank  agreed  to  furnish 
the  contractor  certain  money  to  pay  tor  la- 
bor and  material,  for  which  it  was  to  re- 
ceive an  assignment  (tf  the  total  amount  due 
upon  the  contract  so  that  the  money  might 
be  paid  to  the  bank  and  not  pass  through 
the  contractor's  banda  The  court  said  that 
the  lattw  transaction  amoonted  to  an  agree- 
ment by  the  bank  to  loan  money  to  the  con- 
tractor to  carry  out  his  contract  and  permit 
Mm  to  check  out  the  amounts  as  required  to 
be  paid  to  the  laborers. 

In  First  Nat  Bank  v.  City  Trust  8af6  De- 
posit &  Surety  Co.,  114  Fed.  529,  62  CL  a 
A.  813,  It  was  held  that  a  surety  who  c«n- 
pletea  the  work  after  its  abandonment  by 
the  principal  is  subrogated,  so  far  as  nec- 
essary to  protect  talm  from  loss,  to  all  rights 
whi<A  the  city  might  have  enforced  against 
the  contractor  had  It  completed  the  work 
itself.  Prior  to  the  abandonment,  the  ooa- 
tractor  had  borrowed  money  from  a  bank, 
and  aaslgned  to  it  all  anms  to  become  doe 
from  the  city  during  certain  montlu,  of 
whi(A  assignment  the  city  had  notice.  It 
was  held  that  Oie  surety's  rights  were  sn- 
perlor  in  law  and  equity  to  those  of  the 
bank,  which  took  no  greater  rights  titan 
those  of  the  cmtractors  against  the  dty  or 
surety. 

The  case  of  Held  v.  Pauly,  121  Fed.  ffiI2,  5S 
G.  C.  A.  162,  does  not  throw  any  particular 
light  npon  thlji  controversy. 

Union  Stone  Ga  v.  Freeholders  of  Hndwn 
County,  71  N.  J.  Bq.  657,  65  Atl.  406.  is  to 
tbe  effect  that  the  surety,  upon  completiiis 
the  contract,  is  subrogated  to  the  owner  of 
the  building  against  the  contractor  and 
against  personal  dalm  liens  for  mi^^, 
but  only  to  sndi  extent  as  will  r^mburse  tbe 
surety  tor  Its  necrasaiy  outlay,  and  it  wh 
exprosly  said  that  this  right  related  b^A 
to  the  making  of  the  contract  for  whldi  Uie 
contract  of  the  suretyship  was  given. 

In  Stehle  v.  United  Surety  Co.,  107  Vi. 
470^  68  AtL  OOO^  the  poaltiea  oC  the  luntr 
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Ixnd  wu  practiimlly  like  that  of  the  plaln- 
Uff  ber&  The  Borety,  upon  abandonmait  by 
the  prtndpal,  completed  the  amtraet  A 
creditor  (tf  the  contractor  attached  the  funds, 
and  the  surety  Interraied.  It  Was  held  that 
the  money  was  payable  to  the  snre^  and 
not  liable  to  attachment  by  the  creditor,  al- 
though the  latter  bad,  as  subcontractor,  done 
part  ot  the  work.  It  was  said  that  the  con< 
tractor,  atter  havlnff  abandwied  the  con- 
tract, could  assert  no  title  to  the  fund  be> 
cause  by  the  upresB  terms  of  the  bond  and 
his  agreemmt  the  surety  was  subrogated  to 
all  his  rights,  and  that  the  sabcontnctor 
could  not  be  placed  In  a  better  posltlui  ttum 
the  contractor  himself,  and  the  surety's  right 
was  that  of  subrogation  and  also  that  of  an 
aaslgnnient,  which  right  related  back  to  the 
date  of  the  principal's  default 
Richards  BrliA  Go.  t.  Bothwell,  18  App. 

D.  O.  516,  wu  a  ease  In  which  the  sureties 
on  a  omtntctcnr's  bond  were  held  to  have 
lights  superior  to  those  een&cai  credi- 
tors of  the  contractors.  It  was  further  held 
that  a  provision  in  the  contract  with  the  mu- 
nicipality, by  whlcAi  the  latter  retained  a 
■urn  snffldent  In  its  discretion  to  pay  all 
claims  tar  work  and  material,  did  not  con- 
stitute such  mnnidpaUty  a  trustee  for  ma^ 
terlalmen  or  give  them  preference  orer  otbr- 
er  creditors  in  the  distribution  of  the  con- 
tract price  of  the  work.  In  the  oi^lon  It 
was  said: 

"Ai  held  by  all  the  anthoritiei,  it  U  only  in 
caiea  vhere  the  person  adTancing  the  moaey 
to  pay  the  debt  of  a  third  party  stands  in  the 
sltoaaon  of  a  surety,  or  Is  compelled  to  pay 
it  to  protect  bis  own  rights,  that  a  court  of 
equity  will  snbstitnte  Urn  in  place  of  the  credi- 
tor, Bi  matter  of  course  without  any  agree- 
ment to  that  effect"   18  App.  D.  0.  541. 

Lahbee  t.  Bernard,  196  Mass.  551,  82  N. 

E.  688, 14  L.  B.  A.  (N.  B.)  467,  holds  that  oue 
of  sereral  sureties  on  a  contractor's  bond 
who,  upon  default  finishes  the  work,  cannot 
c<Httpel  oontribntlon  without  permitting  his 
cosureties  to  share  In  the  proceeds. 

In  First  Nat  Bank  of  Uadlson  t.  School 
District,  77  Neb.  570,  110  N-  W.  349,  It  was 
held,  and«  a  clause  almost  like  the  one  In 
the  Iwnd  under  consideration,  that  the.  sure- 
ty compleilng  the  contract  does  not  stuid  In 
the  position  of  assignee  In  r^rence  to  money 
In  the  hands  of  the  owner  and  other  moneys 
dne  or  to  become  due,  but  as  an  orl^a! 
party  to  the  trilateral  contract  There  tlw 
contractor  borrowed  92,000  from  a  bank  to 
pay  for  labor  and  material  required  In  the 
erection  of  the  school  building,  whldi  was 
used  for  that  purpose*  giving  his  note  there- 
for, and  giving  to  the  bank  an  assignment  of 
sufficient  funds  to  pay  such  note,  authorising 
tbdr  payment.  These  orders  were  presented 
to  thQ  district  and  certain  payments  thereon 
made.  Afterwards  the  contractor  gave  an- 
other bank  an  order  on  the  surety  company  for 
certain  money  as  indemnity  against  loss,  and 
later  still  an  order  for  the  remaining  amount 
due  from  the  sdraol  district  Tha  court  said 


(77  Nebk  575,  HO  N.  W.  51^  that  at  the  time 
of  the  two  assignments,  there  was  a  valid 
and  existing  contract  between  the  contractor 
and  the  school  dlntiiet  and  that  his  rights 
thsvennder  were  asstgneil  It  was  held  that 
the  decree  giving  the  surety  company  a  first 
charge  against  the  fund  In  controversy  was 
right  and  that  the  contract  between  the  con- 
tractor and  the  school  district  and  the  sure- 
ty bond  became  Ui^Ung  and  ^EectlTS  at  the 
same  time,  and  the  surety  company's  relation 
to  the  fund  was  that  of  an  original  party  and 
not  that  of  an  assignee^ 

lAwls*  Adm'r  t.  United  States  FldeUty  & 
Onanuity  Oo..  144  Ky.  425.  188  8.  W.  805, 
Ann.  Gas.  1918A.  664,  reafflrms  the  familiar 
doctrine  that  a  aorety  upon  »  distiller's  bond, 
upon  payment  to  the  United  States,  ia  sulno- 
gated  to  the  rights  <tf  the  goveramuit  and  la 
entitled  to  sabjeet  the  pnverty  in  Uen  to 
the  govemnmt  to  the  satisfaction  of  his 
filal"ii. 

The  bist  case  caUed  to  oar  attmUom  is  la 
n  Soofleld  C&.  216  Fad.  46,  —  a  a  A. 
— .  There  tiie  surety  on  a  government  con- 
tractor's bonil,  who,  after  the  contractor  be- 
came bankrupt  settled  certain  labor  and 
material  claims  remaining  unpaid,  and  was 
thereby  required  to  ezi>»d  more  than  the 
amount  retained  by  the  government  was  held 
entitled  to  eacti  amount  so  retained  in  pref- 
erence to  the  contractor's  goieral  creditors. 
It  was  said  that  the  surety  company  paid 
claims  which  it  was  the  duty  of  the  con- 
tracting company  to  pay,  and  for  which  the 
surety  company  was  bound  under  Its  surety- 
ship, that  when  It  assumed  this  obligation 
Its  equity  at  once  began,  along  with  its  lia- 
bilities. After  citing,  the  Prairie  State  Bank 
Case  and  the  Hennlngsen  Case  it  was  said: 

"These  cases  show  that  the  equity  of  the 
surety  who  pays  the  debts  ariaiog  under  the 
contract  will  take  precedeuce  of  any  assignment 
of  funds  due  from  the  Koremment  made 
the  contractor."  216  Fed.  BO,  —  C.  0.  A.  — . 

This  cas^  faowerar,  most  be  determined 
by  rules  an>Ucable  to  Its  own  facts.  The 
bank,  in  effect,  paid  and  took  over  (2,000 
worth  ot  labor  and  material  dalms,  and  the 
formality  ot  giving  Bortenlanger  credit  and 
taUng  his  note  la  n^igible.  liie  contract 
price  of  Qie  mA,  while  not  expressly  al- 
lseed or  shown,  seems  from  the  sum  named 
In  the  bond  to  have  been  $27,500.  The  com- 
pletion of  the  work  cost  $1354.60  more,  or 
$28,864.60.  Had  these  labor  and  material- 
men retained  their  claims,  they  would  have 
been  entitled  to  look  to  the  dty  for  their 
pro  rata  share  of  the  contract  ^ce>  but  the 
city  could  not  be  held  Hable  for  more  for 
it  did  not  agne  to  pay  more  than  flie  con- 
tract price.  TbB  ocess  Is  $1,354.60,  and  it 
would  not  be  fair  or  equitable  for  the  bank 
to  lose  its  eotSn  claim,  or  tor  the  plalntUI  to 
o^leet  the  full  amount  of  its  dalm.  a%e<dty, 
wlUiont  anthority*  and  over  the  protest  of 
the  sui^,  paid  the  bank's  dalm  ia  full  and 
the  surety  company  may  rightfully  look  to 
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It,  and  to  tile  bank,  for  the  difference  between 
the  $2,000  and  the  pro  rata  portion  thereof, 
which  would  have  been  enforceable  against 
the  city  by  the  original  holders  of  the  claims 
paid  by  the  bank,  had  they  retained  tbem. 
This  amount  can  be  ascertained,  If  not  read- 
ily agreed  upon  by  the  parties. 

We  have  reached  this  conclusion  after  care- 
fully considering  the  authorities  referred  to, 
being  disposed  to  differ  from  those  which 
might  lead  to  a  different  result  The  right  of 
the  plaintiff  to  step  into  the  shoes  of  the 
contractor  is  full7  recognized.  Neither  is  It 
to  be  nnderstood  that  he  had  authority  to 
dispose  of  this  right  or  to  impair  it  by  his 
assignment  or  order  to  the  baok.  But  claims 
which  the  bank  paid  were  not  to  be  impaired 
or  destroyed,  because  of  the  surety's  relation 
to  the  work  and  to  the  fnnd  provided  by  the 
dty  to  pay  therefor.  Whoever  furnishes 
labor  or  material  mast  take  his  chances  on 
the  sufficiency  of  such  fund  or  else  be  con- 
tent to  look  to  the  contractor  alone  for  pay- 
ment. As  to  the  dty,  the  bank  took  its  chanc- 
es, as  the  snrety  company  took  Its  chances 
with  the  contractor  when  It  gaanuiteed  his 
completion  of  the  contract  Bnt  as  between 
the  bank,  tiie  dty,  and  the  snrety,  tiie  nataral 
promptings  of  fairness,  as  well  as  the  niles 
of  equity,  dictate  that  neither  shonld  profit 
to  the  disadvantage  of  either  of  the  others, 

[2, 1]  Subrogation  is  said  to  be  the  substi- 
tutlon  of  another  person  in  the  place  of  a 
creditor  to  whom  sndi  peraon  succeeds. 

"The  doctrine  ta  one  of  equity  and  benevo- 
lence, and,  like  contribatlon  and  other  aimilar 
eqattable  rights,  was  adopted  from  the  civil 
law,  and  its  basis  is  the  doing  of  complete,  es- 
sential, and  perfect  jnstice  between  all  the 
parties  without  regard  to  form,  and  its  object 
IS  tbe  prevention  of  injustice."   37  Cyc.  363. 

"But  tbe  right  of  subronttion,  or  of  equitable 
assignment  Is  not  foanded  upon  contract  alone, 
nor  upon  the  absence  of  contract,  but  is  found- 
ed upon  the  facts  and  ciicumstances  of  the  par- 
ticular case  and  upon  principles  of  natural  jus- 
tice, and,  generally,  where  it  is  equitable  that 
a  person  fumishing  money  to  pay  a  debt  should 
be  substituted  for  tbe  creditor  or  in  the  place 
of  the  creditor,  such  person  will  be  ao  aubati- 
tiited."  Crippen  v.  Channel.  .^5  Kan.  495,  paje 
499,  11  Pae.  45.^  p.  4,'»5  (57  Am.  Ren.  187). 
See,  also.  Safe  Deposit  Co.  t.  Thomas,  60  Ean. 
470,  63  Pac.  472. 

The  case  la  remanded  with  directions  to 
modify  the  judgment  in  accordance  herewith. 
All  the  Justices  concurring; 


EDWARDS  V.  ROBERTS.    (No.  3947.) 

fCourt  of  Appeals  of  Colorado.   Nov.  9,  1914. 
Rehearing  Denied  Dec  14,  1914.) 

1.  Watbbs  and  Watkb  ComtSBS  (S  242*)— 1&- 

RXGATIOH— EASEinCH1>— LlOINBE  TO  USB  BXS- 

EBV0IB~RAIUtOAD  GBANT. 

Act  Cong.  July  26,  1366,  c.  262,  S  9,  14 
Stat  253  (U.  S.  Comp.  St  1913,  9  4647),  pro- 
viding that  when,  by  priority  of  poaseaaion, 
water  rights  liave  vested  under  local  customs, 
laws,  and  court  decisions,  they  shall  be  pro- 
tected, together  with  the  amendment  by  Act 


July  9,  1870,  c.  235,  |  17,  16  Stat  218  (U.  g. 
Comp.  St.  1913,  §  4648),  providing  that  all  pat- 
ents granted  or  pre-emptions  on  homesteads  al- 
lowed eliall  be  subject  to  any  water  rights  ac- 
quired under  or  recognized  by  tbe  act  of  ISfiO, 
operates  as  a  grant  of  tlie  right  of  way  for  the 
constmction  of  a  reservoir  for  the  irrigation 
of  lands  owned  by  the  United  States  and  unoc- 
cupied in  1806  whenever  the  right  to  such  reser- 
voir shall  have  accrued  under  the  local  customs, 
laws,  or  decisions  of  courts. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  St  147,  307 ;  Dec 
Dig.  §  242.*] 

2.  Pu£Lio  Lards  (|  75*)  —  RESSBVAXiorr  — 
Railroad  GaANT. 

Such  statutes  are  a  recognition  of  the  legal- 
ity of  water  rights  given  by  local  customs  and 
laws,  and  tbe  lands  granted  hy  the  Pacific  Rail- 
road Acts  (Act  July  1,  1862,  c.  120,  12  Stat 
439;  Act  July  2,  1864,  c.  216,  13  Stat  357; 
Act  July  3,  1886,  c.  159,  14  Stat  79 :  and  Act 
March  3,  1869,  c  127,  16  Stat.  324)  continue 
subject  to  the  rights  and  easements  given  by 
such  customs  and  laws,  including  the  right 
way  for  an  irrigation  reservoir. 

[Ed.  Note. — For  other  cases,  see  Public  Lands*. 
Cent  Dig.  SS  238-240;  Dec.  Dig.  |  75.»] 

3.  Vendob  and  Pubcbaseb  (t  231*)  —  Coif- 
BTBtTcnvE  Notice— Easeuemt  roi  Ibbiga- 
Tion  Rbbebvoib. 

Where  maps  and  sworn  statements  of  the 
owner  of  a  reservoir,  as  provided  by  the  stat- 
utes pertinent  thereto,  were  of  record,  and  the- 
last  purchaser  and  bis  grantors  bad  been  ad- 
vised thereof,  such  record  operated  as  coDstmc- 
tive  notice  to  such  purchaser  of  tbe  matter* 
therein  shown. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  487,  613-639;  Dec. 
Dig.  1231.*] 

4.  Vendob  and  Pubchaseb  ({  229*)  — Coir- 
STBucTivE  Notice— Easbuekt  tob  Ibbioa- 
TioH  Bebebvoib. 

Where  a  purchaser  bad  both  actual  and 
constructive  notice  of  the  existence  of  a  reser- 
voir right  extending  over  a  portion  of  the  land 
and  of  tbe  claims  of  the  owners  thereof,  or  no- 
Uce  of  socli  matters  as  should  put  him  on  in- 
quiry, he  was  chargeable  with  knowledge  of  all 
such  facts  as  he  might  have  ascertained  by  mak- 
ing due  inquiry,  including  reservoir  SHnKS  and  a 
decree  affecting  the  easementj  though  the  reser* 
voir  dam  was  erected  on  adjoming  land. 

[Ed.  Note.—For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S§  477-494;  Dec  IMg.  ( 
229.*! 

6.  Eminent  Domain  (5  280*)  —  Behedt  or 
PaorsBTT  Owhee-Defense— Estoppel. 
Where  plaintiff's  grantors  had  acquiesced 
In  the  use  ox  a  portion  of  tbe  land  (originally 
an  unoccupied  railroad  grant)  for  an  irrigation 
reservoir  by  an  individual  having  the  right  of 
eminent  domain,  plaintiff  was  estopped  to  main- 
tain ejectment  as  to  the  rights  acquired  by  tbe 
owner  of  the  reservoir  by  actual  use  of  the  land 
for  such  purposes. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  fi  776;  Dec.  Dig.  S  260.*] 

6.  Fravob,  Statute  of  (|  66*)— Availabu*- 
iTT  to  Defeat  Defbndant^Ejeotment. 
Where  tbe  rights  of  defendant  in  eject- 
ment for  maintaining  an  irrigation  reservoir 
on  a  portion  of  the  land  in  controversy,  de- 
pended on  acts  of 'Congress,  and  not  on  an  agree- 
ment, the  statute  of  frauds  was  not  available 
to  defeat  defendant's  right 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat^ 
ute  of.  Cent  Dig.  |S  88-89,  136-138;  Dec.  Dig. 
5  58  *'l 
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7.  Waters  and  Wateb  Couhbes  (8  137*)— Tn- 
nBUXTTEST  Use— Ibbiqation  Reservoir. 

That  the  uw  of  ao  irrigation  reservoir  was 
iDtermittent  did  not  defeat  the  owner's  right 
to  an  easement  In  land  over  which  the  reservoir 
extended,  where  the  owner  of  the  reservoir, 
though  he  acquired  his  right  by  acquiescence, 
could  hare  esercined  the  right  of  eminent  do- 
main. 

 [Ed,  Note.— For  other  caaea,  see  Waters  and 

Water  Gourses.  Cent  D^.  ]  14S;  Dec.  Dig.  i 

8.  Courts  (f         Stare  Decibib. 

The  rule  of  stare  decisis  will  be  applied 
to  dccisiuDS  of  the  Supreme  Court  of  the  state 
constrtiinir  an  act  of  Congress  relating  to  water 
rights  held  by  individuals  and  affecting  lands 
granted  to  a  railroad  by  Congress. 

[Ed.  Note.~For  otiaer  cases,  see  Coarts,  Cent- 
Dig.     313.  323.  326;  DecTbig.  S  &!.*] 

8^  Waters  and  Watbb  Coursxs  (i  243*)— 1»- 

aiGATION— LICENSE  TO  USE  ItESKBVOIE. 
Under  Act  Cong.  July  1,  1862  8  3,  provid- 
ing that  all  lands  granted  to  the  Union  Pacific 
Railroad  Company,  which  shall  not  be  sold  or 
disposed  of  within  three  years  after  completion 
of  the  road,  shall  be  subject  to  settlement  and 
pre-emption  at  a  certain  price,  to  be  paid  to  such 
company,  the  owner  of  adjoining  land  bad  a 
right  to  build  a  reservoir  extending  over  a 
portion  of  the  railroad  grant  unless  the  company 
Lad  disposed  of  sach  land  within  the  terms  of 
the  statute. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
8ter  Connea,  Cent.  Dig.  i  808;  Dee.  Dig.  | 
243.*] 

10.  Waisss  and  Waid  CouBan  (|  248*)— Ib- 
bioatiom  —  sabbuuns  —  llochsb  to  use 

Reservoirs. 

The  right  to  easements  for  needed  irrigation 
reservoir  purposes  on  lands  granted  to  the  Union 
Pacific  Railway  Company  were  natoral  righta 
existing  prior  to  Act  Cong.  July  2G,  18G6,  J 

9.  and  amendment  by  Act  July  9,  1870,  {  17, 
which  seem  to  grant,  but  in  fact  only  recog- 
nise and  confirm,  such  right. 

[Ed.  Note^Por  other  cases,  seo  Waters  uid 
Water  Courses,  Cent  Dig.  (  W&;  Dec  Dig.  | 
243.*I 

U.  Waters  and  Water  Courses  (S  243*)  — 
iBEiaATioN— License  to  Use  Reservoir- 
Extent  OP  Easement. 

An  easement  acquired  by  acquiescence  in  the 
use  of  land  for  an  irrigation  reservoir,  the  dam 
of  which  has  been  constructed  on  adjoining  land, 
extends  only  to  the  limit  of  the  actual  use  and  is 
restricted  to  the  smallest  area  consistent  with 
practical  use  of  the  reservoir,  having  in  view  the 
nature  of  the  water  supply  and  the  right  of  the 
owner  of  the  servient  estate  to  have  the  fullest 
possible  use  of  his  lands. 

[Ed,  Note.— For  other  cases,  see  Writers  nnd 
Water  Courses,  Cent  Dig.  f  308;  Dec.  Dig. 
f  243.*] 

Error  to  District  Court,  Weld  County; 
J.  E.  Qarrigues,  Judge. 

Action  by  A.  F,  Roberts  against  Rlchart 
B.  Edwards.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed  and  re- 
manded. 

John  T.  Jacobs,  of  Greeley,  for  plaintiff 
In  error.  H.  N.  Haynes,  John-C.  Nixon,  and 
ThoB.  A,  Nixon,  all  of  Greel^,  tor  defendant 
In  error. 

BCING,  J.  For  convenience,  the  plaintiff  In 
error  will  be  called  defendant,  and  defendant 


In  error  Will  be  called  plalntlir,  as  In  the 
trial  court 

March  tlT,  1909,  plaintiff  pnrchased,  and  ob- 
tained a  deed  for,  section  29,  township  6 
nortii,  range  68  west,  Weld  county,  Colorada 
September  22d  he  filed  his  complaint,  In  the 
nature  at  ejectment,  against  defend.tut  Ed- 
vnirds  and  one  B.  L.  Dougherty,  alleging  ous- 
ter of  the  plaintiff  from  about  200  acres  of 
said  land,  and  asked  for  possession,  and  dam- 
ages in  the  Bum  <tf  |10.000.  The  act  of  de- 
fendant constituting  the  allied  ouster  was 
the  flooding,  In  the  spring  of  1909,  of  119 
acres  of  said  section  by  filling  a  reservoir 
known  as  the  "Wadlln  Reservoir,"  situated 
in  part  on  said  section  29,  and  in  part  on 
section  SO,  same  township  and  range.  De- 
fendant was  the  owner  of  secUon  30,  and  at- 
tempted to  Justify  by  pleading  and  proving 
that  he  was  the  owner  of  said  reservoir; 
that  he  and  his  grantors  constructed  and  had 
been  In  possession  of  the  same  and  used  it 
for  the  storage  of  water  for  Irrigation .  be- 
ginning In  the  year  18SS,  and  every  year 
thereafter;  that  his  right  to  use  a  portion 
of  section  29  as  an  easement  for  his  reservoir 
was  superior  to  plaintiff's  right  to  posses- 
sion as  fee  owner.  This  superiority  of  ease- 
ment was  based  upon  the  allegations  of  two 
defenses:  First  that  at  the  time  of  the  con- 
struction of  the  reservoir  and  ditch  by  which 
water  was  conveyed  thereto,  section  29  was 
owned  by  the  Union  Pacific  Railway  Compa- 
ny, by  virtue  of  certain  acts  of  Congress, 
and  that  the  ditch  and  reservoir  were  built 
and  thereafter  used  with  the  knowledge,  ac- 
quiescence, and  consent  of  said  company  and 
its  grantees ;  second,  that  at  the  time  of  the 
construction  of  said  ditch  and  reservoir,  and 
for  several  years  thereafter  (until  1897),  the 
title  to  said  section  was  in  the  United  States 
government;  that  prior  to  the  issuance  of 
patent  to  the  railway  company,  defendant's 
grantor,  Wadlln,  by  priority  of  possession 
and  use,  had  acquired  vested  rights  to  the 
use  of  water  for  agricultural  purposes  to  the 
extent  of  44,000,000  cubic  feet  of  water  to  be 
carried  through  said  ditch  and  stored  In 
said  reservoir,  the  source  of  supply  being 
Crow  creek,  a  natural  stream,  and  the  car- 
rying capacity  of  the  ditch  135  cubic  feet  of 
water  per  second  of  time;  that  said  rights 
had  vested  and  accrued  by  virtue  of  local 
customs  and  laws,  and  by  decisions  of  the 
court  evidenced  by  an  adjudication  of  water 
rights  made  In  1895 ;  and  that  the  right  ol 
way  for  the  construction  and  maintenance  of 
the  ditch  and  reservoir,  for  the  purpose  of  car- 
rying and  storing  said  wafier  was  granted  by 
certain  acts  of  Congress  and  had  priority  of 
right  f^r  such  purposes  over  the  fee  vested 
in  the  railway  company  by  patent,  thereafter 
issued.  Except  for  the  allegation  that  the 
railway  company  was  the  owner  of  the  land 
at  the  time  the  reservoir  was  made,  the  al- 
legations of  the  answer  were  put  in  issue 
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by  repUcatlon;  and  by  way  of  new  matter 
It  was  alleged  tliat  all  acts  of  defendant  In 
flooding  said  lands  were  trespasses ;  that 
any  use  of  the  reservoir  site  by  defendant 
and  his  grantors  was  Intermittent,  in  oc- 
casional years  or  seasons  only,  with  long 
periods  of  years  ot  abandonment  between,  in 
which  no  water  was  placed  in  the  reservoir 
and  no  attempt  made  to  place  water  there- 
in; that  the  use  of  the  reservoir  for  stor- 
age purposes  was  Impracticable,  and  the 
land  to  be  served  thereby  not  worth  as  much 
as  defendant's  land  Injured  thereby. 

Judgment  was  rendered,  ousting  the  de- 
fendant from  the  possession,  but  granting 
to  him  30  days  in  which  to  begin  proceedings 
in  eminent  domain  to  condemn  plaintlfTs  land 
for  use  as  a  zesetvoir  site. 

There  is  some  conflict  In  the  evidence. 
But  certain  matters  are  either  admitted  or 
not  disputed  by  the  evidence.  Crow  creek  is 
a  natural  water  way  which  in  most  years 
carries  a  great  volume  of  water  at  flood  sea- 
Bona,  but  becomes  practically  dry  in  the  lat- 
ter part  of  every  season,  and  in  occasional 
years  supplies  very  little  water,  if  any,  for 
storage.  About  the  year  1888,  John  Wadlln 
began  the  constmctitni  of  a  ditch  to  convey 
water  from  Crow  creek  to  bis  lands,  includ- 
ing that  In  section  80,  and  at  the  same  time 
located  a  reservoir  site  on  the  course  of  said 
ditch  and  filed  his  sworn  statement  and  map 
of  the  ditch  and  reservoir  In  accordance  with 
the  statute  then  In  force.  The  reservoir  as 
contemplated  occupied  a  part  of  aecUona  29 
and  SO.  Ab  shown  by  the  record,  the  dam  of 
said  reservoir  was  situated  entlrdy  upon  sec- 
tion 80,  the  ends  readilng  to  a  short  distance 
west  of  the  wttt  line  of  section  29,  the  grade 
falling  westerly  toward  section  80.  In  1892 
said  dam  was  completed  and  the  rea^oir 
filled  80  as  to  flood  that  portion  of  section  30 
east  of  the  dam  and  a  considerable  Itortlon 
of  section  20,  about  140  anes  of  whldi  mre 
claimed  for  reservoir,  and  the  water  so  stor^ 
ed  was  used  hy  WadUn  for  irrigation  pur^ 
poses.  It  Is  admitted  that  In  1892  about  100 
acres  of  section  20  were  fiooded,  that  in  1895. 
1899,  and  1904,  more  than  100  acres  tliereof 
were  submerged,  and  that  in  the  years  1804, 
1896,  1897,  1888,  1901,  and  1003,  80  or  40 
acres  of  said  section  were  submerged;  bnt 
It  is  contended  that  In  the  years  18^,  1900, 
1902,  1805,  1906,  1907,  and  1908.  this  land 
was  not  flooded  at  aU.  As  to  this  latter  con- 
tention there  Is  some  conflict  One  witness 
testified  that  he  ran  water  into  the  reservoir 
nine  years  out  of  eleven.  The  water  so 
stored  did  not  remain  In  the  reservoir  for 
many  weeks  during  any  season,  as  it  was 
drawn  out  and  used  for  irrigation,  after 
which  the  land  In  section  29  was  used  for 
pasturage.' and  in  some  Instances  produced 
a  fair  quantity  of  hay,  which  was  harvested 
by  the  owners  of  section  29.  It  is  not  in 
evidence  that  the  reservoir  site  was  not 
used  for  storage  at  any  time  when  there  was 
water  in  the  stream  for  storage  purposes,  ex- 
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when  the  outlet  of  tiie  reservoir  or  the 
dam  in  the  stream  washed  out.  In  1906  the 
original  lumber  outlet  to  the  reservoir  was 
replaced  by  a  substantial  cement  outlet,  and 
there  is  some  evidence  that  the  reservoir  was 
flUed  that  season.  About  the  year  1807  the 
intake  ditch  was  partially  filled  where  a 
road  crossed  It,  and  so  remained  until  the 
obstruction  was  removed  in  the  spring  of 
1909  after  plaintiff  purchased  the  land.  The 
dam  was  sometimes  out  of  repair,  but  work 
was  done  on  it  from  time  to  time  and  from 
year  to  year  for  the  purpose  of  making  it 
effectual.  It  Is  shown  that  Wadlln  was  the 
owner  of  a  lai^  body  of  land  subject  to  ir- 
rigation from  the  reservoir  and  ditch,  but 
which  had  some  other  source  of  supply.  The 
amount  of  land  irrigated  from  the  reservoir 
Is  not  clearly  shown.  The  land  selected  for 
reservoir  site  was  a  natural  depression  in 
which  water  stood  before  the  building  of  the 
dam.  In  1885  said  reservoir  was  decreed 
priority  No.  10  for  44,000,000  cubic  feet  of 
water. 

Platntitr  deraigned  title  from  the  sovem- 
ment  by  patent  issued  to  the  Union  Pacific 
Railway  Company,  bearli^  date  November 
12,  1897,  and  by  numerous  meme  conveyanc- 
es. Of  plaintUTs  grantors,  F.  0.  Orable  took 
title  Octc^r  14,  190S.  Orable  conveyed  to 
Brnest  O.  Bllsworth  S^tember  2^  1006,  and 
Ellsworth  to  plaintiff  MenA  IT,  1909.  The 
last  two  deeds  of  conveyance  contained  the 
following  exception:  "Subject  to  all  existing 
ditcb  and  reservoir  rights."  Grable  bad 
known  of  the  existence  of  this  reservoir  for 
from  15  to  18  years.  When  plaintiff  passed 
over  the  land  In  February,  1000,  prior  to 
purtihaae,  and  when  at  a  place  on  said  land 
firom  whence  the  dam  could  have  been  seen  If 
he  bad  looked,  he  was  Informed  by  the  per- 
son shovrlng  him  the  land  that  an  old  reser- 
voir site  was  situate  therem,  and  soon  after 
hla  purchase  he  was  notified  by  the  owner 
of  the  reservoir,  or  some  one  representing 
lilm,  that  the  land  would  be  flooded.  Soon 
thereafter  the  dam  and  Inteke  dltcb  wexe 
repaired,  and  liie  reservoir  filled  from  the 
flood  waters  to  the  extent  that  119  acres  of 
said  section  29  were  flooded.  There  Is  no 
doubt  from  the  evidence  that  every  one  in 
the  vicinity  of  these  lands  knew  in  a  gmeral 
way  ot  the  existence  and  use  ot  the  ditch 
and  reservoir.  The  trial  court  held  that, 
according  to  the  evidence,  no  actual  trespass 
had  been  committed  on  section  26  In  the  ooh- 
ttructUm  of  the  reservoir ;  that  the  treflpasa. 
It  any,  consisted  in  flooding  it  after  the  res- 
ervoir on  section  80  had  been  comi^eCed; 
that  when  the  reservoir  was  constructed,  said 
section  29  was  a  part  of  the  open  range,  un- 
fenced,  unimproved,  unoccupied ;  that  it  be- 
longed to  the  Union  Pacific  Railway  Com- 
pany, being  one  of  the  alternate  sectlcmB  In- 
cluded in  Ite  grant  teom  liie  federal  govinn- 
ment;  that  there  was  no  evidence  Oiat  the 
railway  company  had  permitted,  consented, 
or  agreed  to  the  use  or  occupation  ot  tbe 
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land  for  reservoir  atte,  or  acquiesced  tberein ; 
and  further  foond  that  at  no  time  after  the 
title  passed  from  the  railroad  company  bad 
any  owner  thereof  consented  or  agreed  to  or 
acqnlesced  in  the  flooding  of  said  section  2», 
and  on  sach  finding  ruled  that  the  original 
flooding  of  the  land,  and  each  flooding  there- 
after, was  a  trespass;  that  no  right  can  be 
initiated  by  trespass-^and  instmcted  the  Jo- 
ry  to  find  a  verdict  for  plalntitf. 

[1,2]  It  is  contended  by  counsel  for  plain- 
tiff in  error  that  the  precise  Question  for 
determination  has  been  settled  by  the  Su- 
preme Court  of  this  state  In  Tynon  Deo- 
pain.  22  Colo.  240,  43  Pae.  1039.  The  effect 
of  that  decision,  taken  together  with  Hl^ 
lane  Canal  Co.  r.  Moon,  infra.  22  Colo.  660, 
45  Pac.  437,  Is  that  the  act  of  Congress  of  July 
26. 1866,  S  9  (14  Stat  at  Large,  p.  253,  c.  262), 
and  its  amendment  (section  17,  act  aivroved 
July  9. 1870,  16  Stat  at  Large,  p.  218,  c.  235). 
whether  considered  aa  a  grant  or  as  a  legis- 
lative recognition  of  a  pre-existing  right,  op- 
erates as  a  reservation  from  the  general  rail- 
road grants,  in  favor  of  Irrigation  ditches 
and  reeerroirs  used  In  connectimi  with  water 
rii^tB  which  become  vested  under  the  local 
customs  and  laws  prior  to  the  Issuance  of 
patttit  See,  also,  Adams  v.  Reed.  11  Utah, 
480,  40  Pac.  720.  Unless  precluded  by  the 
grant  to  the  railway  company  as  constituted 
by  the  acts  of  Congress  approved,  respective- 
ly, July  1,  1862  (12  Stat  489.  c  120),  July  2. 
1864  (la  Stat  367.  C  216),  July  3.  1866  (14 
Stat  79,  c.  159),  and  March  8,  1869  (16  Stat 
324,  c.  127),  commonly  known  as  the  "Pacific 
Baliroad  Acts,"  it  Is  clear  that  any  rights 
which  the  owners  of  the  Wadlln  reservoir  ac- 
quired for  purposes  of  storing  water  on  sec- 
tion 29,  vested  or  accrued  under  the  local 
customs  and  laws  of  the  state  of  Colorado 
and  the  decisions  of  Its  courts,  were  and  are 
superior  to  the  title  of  the  plaintiff.  Those 
acts  (of  which  the  court  takes  judicial  notice) 
are  pleaded  and  relied  upon  by  both  plaintiff 
and  defendant  Plaintiff  contends  that  said 
grants  by  Congress  to  the  Pacific  Railway 
Companies  were  grants  in  pnesentl  as  of  a 
date  n'ot  later  than  approval  of  the  definite 
location  of  the  line  of  the  Denver  Pacific 
Railway,  to  wit,  August  20,  1869,  which,  by 
relation,  becomes  the  date  when  the  govern- 
ment patent  to  the  land  took  effect  This 
contention  is  sustained  In  Howell  v.  Klllle, 
17  Colo.  88,  90,  28  Pac.  464,  and  United  States 
V.  U.  P.  Ry.  Co.,  148  U.  S.  562,  570,  13  Sup. 
Ct  724,  17  L^  Ed.  560,  563.  From  these  de- 
cisions and  the  rule  they  establish,  the  con- 
clusion Is  drawn  by  plaintiff,  and  would  seem 
to  follow,  that  after  August  20,  1869,  this 
land  was  not  subject  to  settlement  as  a  part 
of  the  public  domain,  nor  to  reservations  for 
easements,  for  any  purpose  which  would  in- 
terfere with  possession  or  affect  the  fee  title 
when  vested  by  patent  However,  that  con- 
clusion ts  in  direct  conflict  with  the  decision 
In  Tynon  t.  I>espatn,  supra.  In  that  case  ttie 
claim  to  an  easement  for  an  Irrigation  ditcb 


over  several  different  tracts  of  land  was  In- 
volved, including  a  portion  of  section  26,  la 
the  opinion  designated  as  the  "railroad  tract," 
and  a  part  ot  the  grant  to  the  T>eaYa  ]M<dflc 
Railroad.  The  court  said: 

"To  the  bDildine  of  the  ditch  across  all  of 
these  lands,  woept  the  railroad  tract,  the  ocua- 
pying  claimants  gave  their  consent  in  consider- 
ation of  the  benefits  which  they  considored  the 
ditch  for  agricultural  purposes  would  be  to 
th^  holdings.  No  express  consent  was  given 
for  building  across  the  railroad  tract,  for  it  was 
then  unoccupied,  •  •  •  and  no  permission 
at  all  as  to  the  railroad  tract" 

The  eTldence  in  Uiat  case  showed  that  the 
ditch  was  built  in  t3ie  year  1874,  five  years 
after  the  congresalonal  grant  became  effective 
by  Uie  filing  and  approval  of  the  map  of 
definite  location.  The  lists  of  selections  of 
certain  tracts  nnder  the  acts  aforesaid,  filed 
by  the  land  agent  of  the  railway  cwupany, 
were  made  in  1878  and  1879^  and  tiiereafter 
patent  issued  to  tlie  railway  company  and 
title  passed  to  t3ie  defOndants  against  whom 
the  rl^t  of  way  was  asserted.  In  respect  to 
the  railroad  tract,  the  facta  of  that  case  mie 
precisely  parallel  to  those  in  the  case  at  bar 
In  every  material  mattw  up  to  the  time  tliat 
the  title  passed  from  the  United  States  by 
its  patent  to  ttie  railway  company,  so  that 
the  rights  aoQuired  In  tin  Inception  of  the 
easements  In  llie  nspectlTe  cases,  np  to  the 
time  of  the  Issuance  of  patent,  are  governed 
by  tb*  same  rale.  court.  In  an  otdnlon 
d^T«red  by  Mr.  Justice  OampMl.  said  (SK! 
Colo.  248.  48  Pac.  1042): 

'4t  is  dear,  tterefore,  that  the  railmty  com- 
pany took  Its  lands  subject  to  the  burden  of 
tbis  easement  It  Is  equally  apparent  that  the 
act  of  1866  operated  as  a  grant  to  the  owners 
of  this  ditch  of  a  right  of  way  across  the  lands 
of  an  oooHpyjfiir' (ws<m«»t,  nnder  the  United 
States  land  laws,  when  the  {aeeptton  of  the  lat- 
ter't  rights  accrued  under  iUmgt  made  after  the 
passage  of  the  act.  (Italics  ours.)  This  right 
of  way  Cor  the  dit<^.  It  is  true,  must  be  coiu- 
pen sated  for,  if  Its  constroction  injures  the 
possession  of  those  on  the  public  domain ;  but 
ao  far  as  the  right  to  burden  the  land  with  a 
ditch  is  concerned,  by  this  act  of  Congress  the 
absolute  right  was  granted  by  the  government 
to  build  a  ditch  across  It  *  *  *  Under  the 
said  acts  of  Congress  the  grantees  of  the  land, 
now  owned  by  the  defendant,  took  them  sub- 
ject, by  operation  of  law,  to  the  burden  of  the 
right  of  way  for  the  ditch." 

The  acts  of  Congress  referred  to  lb  the 
opinion  are  the  same  acta  that  are  relied 
upon  in  the  case  at  bar.  The  rights  of  the 
railroad  company  did  not  take  effect  even 
under  the  grant,  until  Augnst,  1869.  long 
after  the  passage  of  the  act  of  1866  to  which 
the  court  refers. 

In  High  Line  Canal  Co.  v.  Moon,  22  Colo. 
500,  45  Pac.  437,  the  same  rule  la  announced 
as  in  Tynon  v.  Despain,  the  difference  In  the 
facts  being  that  the  tract  of  land  there  in- 
volved was  a  parcel  of  "school  land"  which 
was  given  to  the  state  by  the  national  gov- 
ernment Across  this  parcel  of  land  a  ditdi 
was  begun  in  187S,  and  thereafter  completed 
and  used  continuously.  There  was  some 
question  as  to  whether  the  gnuat  from  tlie 
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UDlted  States  to  the  state  of  Colorado  took 
effect  in  1881  or  In  1876.  It  was  contCTided 
that  the  grant  made  In  1876  was  in  prsesentl 
under  the  act  of  1861,  and  toofc  effect  ap<»i 
the  formation  of  the  state;  but  the  court 
Bald: 

"Whether  the  grant  from  the  United  States 
was  one  in  preesenti,  under  the  act  of  1861,  to 
take  effect  upon  the  formation  of  the  state,  or 
was  made  by  virtue  of  section  7  of  the  enabling 
act  of  March  3,  1376  (1  Mills'  Aon.  Stats,  p. 
92),  we  need  not  determine:  for  in  Broder  v. 
Water  Co.,  101  V.  8.  274  [25  L.  Ed.  7U0],  it 
was  held,  in  a  case  somewhat  similar  to  the  one 
at  bar,  that  the  act  of  18G0  referred  to  'was 
rather  a  voluntary  recognition  of  a  pre-existing 
right  of  postestion,  constituting  a  valid  claim 
to  its  continned  use,  than  the  establishment  of  a 
new  one ;'  from  which  It  would  seem  to  follow 
that  tbe  petitioner's  easement  in  controversy 
here  was  a  pre-existing  right,  antedating  the 
passage  of  the  oi^anic  act  of  the  territory,  and 
so  protected  by  the  role  in  tbe  Tynon  Case, 
supra.** 

[3,  4]  Inasmuch  as  we  have  concluded  diat 
the  ruling  in  the  Tynon  Case  is  directly  In 
point  and  decisive  of  the  Issues  herein  made. 
Irrespective  of  the  question  of  any  agreement, 
consent,  acquiescence,  or  waiver  alleged  by 
defendant  and  denied  by  plaintiff,  and  that 
this  court  should  observe  the  rule  stare  de- 
cisis In  regard  to  such  Issues,  we  shall  not 
enter  Into  any  original  reasoning  to  support 
or  to  overthrow  the  ruling  In  that  case,  but 
will,  by  further  comparison,  show  that  the 
cases  are  parallel  and  cannot  be  distingulsb- 
ed  as  to  any  matters  upon  which  the  Judg- 
ment herein  can  be  affirmed.  We  recognize 
no  distinction  between  an  easement  fori  an 
irrigating  ditch  and  for  an  irrigating  reser- 
voir. The  contention  is  made  by  defendant 
that  the  ruling  In  the  Tynon  Case,  though 
pertlneut,  la  not  controlling,-because  the  court 
In  that  case  held  also  that  the  owner  of  the 
railroad  tract,  after  the  issuance  of  patent 
to  the  railroad  comi>any,  acquiesced  in  and 
consented  to  tbe  operation  ond  mallitenance 
of  the  ditch  over  that  tract,  for  which  rea- 
son it  is  said  that  the  question  as  to  whether 
the  act  of  building  the  ditch  prior  to  patent 
was  lawful  or  a  trespass  was  Immaterial,  and 
that  the  ruling  of  the  court  upon  that  ques- 
tion was  mei'e  dicta.  We  are  unable  to  give 
our  consent  to  this  contention.  The  further 
finding  of  the  court  in  that  case,  that,  after 
tbe  Issuance  of  patent,  the  owner  of  the  land 
consented  to  Its  use  by  the  ditch  owner,  was 
an  additional  and  cumulative  reason  why  the 
easement  should  be  upheld;  but  it  Is  mani- 
fest that  that  reason  was  umiecessary  as  a 
basis  for  judgment,  after  the  court  had  first 
decided  that  the  entry  upon  the  land  for  the 
purpose  of  mailing  the  ditch  and  its  use 
thereafter  prior  to  patent  was  lawful.  De- 
fendant further  urges  that  the  Tynon  Case 
can  be  disttugulshed  from  tbe  case  at  bar  be- 
cause in  that  case  the  physical  structure  of 
the  ditch  was  upon  the  land  In  dispute,  while 
In  this  case  the  ptiyslcal  structure  of  the 
r^ervolr,  1.  e.,  tbe  dam,  was  not  upon  section 
29,  although  the  effect  of  the  dam  was  to 


submerge  it   This  Is  a  distinction  without  a 
difference,  except  upon  the  question  of  notii-e 
to  subsequent  purchasers  of  the  existence  of 
the  easement   In  the  case  at  bar  It  Is  dear- 
ly shown— and,  Indeed,  admitted — that  tbe 
plaintiff  took  his  deed  with  a  clause  subject- 
ing the  title  conveyed  to  all  existing  ditch  and 
reservoir  rights,  that  while  upon  the  land, 
before  parcbaaing,  he  was  advised  tliat  a 
part  of  the  land  was  or  bad  been  occupied 
as  an  old  reservoir  site,  and  was  told  of  the 
reservoir  "filings."  Prior  grantors  had  taken 
like  deeds,  and  It  is  In  evidence  that  at  least 
one  of  the  grantors  had  known  of  the  exist- 
ence of  this  reservoir  for  from  16  to  18  years, 
and  of  tbe  adjudication,  decrees,  and  filings, 
and  that  the  existence  ct  the  reservoir  was 
generally  known.  The  maps  and  sworn  state- 
ments of  ditch  and  reservcrfr  iffovided  by  8tat< 
utes  In  force  In  1888  and  subsequent  thereto 
were  ot  record,  and  plaintiff  and  bis  grantors 
had  been  bo  advised.  This  record,  we  think, 
openteA  as  constructive  notice  to  tbe  plain- 
tiff of  the  matters  therein  shown.  It  Is  con- 
tended by  defendant  that  under  the  decision 
in  Blake  v.  Boye,  38  Colo.  65,  88  Vac  470; 
8  I..  B.  A.  (N.  8.)  418,  and  cases  there  cited, 
these  reccnrds  did  not  operate  as  constmettve 
notice;  but  it  mnst  be  observed  that  sndi  de- 
cision was  based  upon  the  prior  ruling  ot  the 
Supreme  Court  in  Lamar  Co.  t.  Amity,  26 
Colo.  370,  68  Pac.  600,  77  Am.  St  Rep.  261, 
that  tbe  statute  of  1881,  under  whidi  tbe 
sworn  statements  were  filed,  had  been  de- 
clared anconstitntlonal.    That  statute  was 
held  unconstltntlonal  for  tbe  sole  reason  that 
the  subject-matter  was  not  clearly  stated  In 
the  title  of  the  act  Tbe  statute  of  1887,  un- 
der which  the  filings  In  this  case  were  made, 
has  not  been  declared  unoonstitntional,  but 
has  been  regarded  as  In  force  ever  since  Its 
enactment    We  think  that  the  plaintiff  In 
this  case,  having  had  both  actual  and  con- 
structive notice  of  tbe  existence  of  the  reser- 
voir and  of  the  claims  of  tbe  owners  thereof, 
or  notice  of  such  matters  as  to  put  a  par* 
chaser  on  Inquiry,  will  be  charged  with 
knowledge  of  all  such  facts  as  he  might  hare 
acquired  had  he  made  due  inquiry,  whldi 
would  include  the  filings  and  decree,  and  he 
cannot  now  aver  that  he  bought  In  ignorance 
of  such  rights  and  claims.   Grand  Valley  Irr. 
Co.  V.  Lesher,  28  Colo.  273,  289,  65  Paa  44. 
He  Is  In  no  better  position  than  he  would 
have  been  bad  the  entire  physical  strocture 
of  the  reservoir  be«i  situated  upon  section 
29.    Therefore,  the  distinction  attempted  to 
be  made  between  the  Tynon  Case  and  this 
case  fails. 

[B]  We  have  shown  that  the  Judgment  of 
the  trial  court  was  based  primarily  upon  the 
finding  that  the  original  taking  of  tbe  land 
for  reservoir  site  was  a  trespass,  because  the 
land  belonged  to  the  Union  Padflc  Railway 
Company  at  that  time,  and  that  such  Boding 
is  opposed  to  the  principle  settled  In  tbe  Tr- 
non  Case.   It  is  also  opposed  to  Ibe  mllnc 
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in  .Roberts  r.  N.  P.  R.  Co^  168  U.  S.  1,  15 
Snp.  Ct.  TSe,  89  L.  Ed.  873,  In  holding  that 
no  right  can  be  initiated  by  treses.  In  the 
case  last  cited  it  was  held  that  where  a  rail- 
road company  having  the  power  of  eminent 
domain  has  entered  into  actual  possession  ot 
the  land  necessary  for  its  corporate  purposes, 
whether  with  or  without  the  consent  of  the 
owner  of  such  lands,  a  Bat)se<iuent  vendee 
ot  the  latter  takes  the  land  subject  to  the 
burden  of  the  railroad,  and  that  the  right  to 
paymait  frtnn  the  railroad  company  if  it  en- 
tered b7  Tlrtae  ot  an  agreement  to  pay,  or 
to  damages  if  the  entry  teaa  unauthorized, 
belongs  to  the  owner  at  the  time  the  railroad 
company  took  possesion;  and  it  was  fur- 
ther held  that  if  the  landowner,  knowing  that 
a  railroad  company  has  entered  upon  his 
land  and  is  engaged  in  coaatmctlng  Its  road 
without  having  compiled  with  the  statute  re- 
qulrli^  tAtber  payment  by  agreement  or  pro- 
ceedings to  condemn,  remains  inactive  and 
pwrnits  it  to  go  <m  and  expend  large  sums 
in  the  work,  he  will  be  estopped  from  main- 
taining either  trespass  or  ejectment  tor  the 
entry,  and  will  be  regarded  as  having  ac- 
quiesced ther^,  and  be  restricted  to  a  suit 
for  damages.  Of  course,  if  mcth  be  the  rale 
as  to  a  railroad  company,  it  la  likewise  the 
rule  as  to  an  Individual  having  flie  right  of 
endnent  domain  and  who  mtered  ap<m  the 
land  of  a  remote  grantor  of  the  plalntlft, 
either  with  or  without  authority  of  law.  We 
think  the  record  very  fairly  establishes  ac- 
quiescence and  waiver  by  the  acts  of  plain- 
tiff's grantors,  and  for  that  reason  he  cannot 
maintain  ejectment  as  to  such  rights  as  the 
defendant  and  his  grantors  acquired  upon 
section  29  by  the  actual  use  of  said  lands  for 
reservoir  purposes 

[1]  Plaintiff  urges  that  the  statute  of 
frauds  pleaded  by  him  is  of  Itself  sufficient  to 
affirm  the  Judgment.  This  contention  might 
be  available  If  the  right  to  the  easement  de- 
pended upon  an  agreement  affecting  the  real 
estate,  but,  as  we  have  shown,  the  question 
of  such  consent  or  agreement  Is  immaterial, 
the  right  being  predicated  upon  and  upheld 
under  the  act  of  Congress,  and  not  uiran  any 
agreement,  express  or  Implied. 

[7]  In  support  of  the  judgment,  It  Is  also 
asserted  that  no  easement  can  be  predicated 
on  an  Interinlttent  use  such  as  Is  here  shown, 
but  where  the  right  of  eminent  domain  can 
he  successfully  Invoked,  we  think  the  gues- 
tlou  of  intermittent  use  is  not  controlling. 
The  use  of  practically  ail  irrigation  works, 
such  as  ditches  and  reservoirs,  In  this  alti- 
tude and  latitude  is  necessarily  intermittent, 
as.  Indeed,  is  all  Irrigation,  the  continuity  of 
which  depends  on  the  crops,  the  season,  the 
rainfall,  the  relative  priority  of  ditches  and 
reservoirs,  etc.  But  while  the  use  of  such 
works  Is  intwmittent,  the  easement  therefor 
1b  necessarily  contlnnous,  in  order  to  be 
ready  for  use  when  Irrigation  is  required 
and  the  supply  of  water  tor  storage  or  imme- 


diate use  is  available.  We  believe  it  has 
never  beeu,  nor  can  be  sncceesfully,  asserted 
tliat  such  Intermittent  use  as  Is  here  shown 
would  prevent  the  taking  of  land  under  the 
eminent  dmnain  act  for  ditches  and  reser- 
voirs. Indeed,  the  phiintifTs  theory,  as 
shown  by  his  pleadings  and  briefs,  is  that 
the  land  involved  in  this  case  can  be  so  taken 
If  the  damages  be  first  fixed  and  compensa- 
tion paid.  That  fact,  once  conceded,  carries 
with  It,  we  think,  the  inevitable  conclusim 
that  the  taking  and  use,  without  objection, 
for  audi  purposes,  under  the  acta  of  Con- 
gress, before  patent,  given  the  rlfl^t  to  retain 
posseasifm. 

[8]  It  is  seriously  urged  upon  vm  that  this 
court  should  not  be  governed  by  the  Tynou 
Case;  but  the  decldon  of  this  case  tnms  up- 
on the  construction  ot  certain  acts  of  Con- 
gress which  were  there  construed,  and  the 
law  as  so  constrned  waa  tiw  law  of  this  state 
when  patent  issued.  As  plahitljS  purchased 
his  land  subject  to  existing  ditch  and  reser- 
voir rights,  be  loses  no  rights  which  he  pur- 
chased, and  we  violate  no  principle  of  law  or 
equity  in  abiding  by  the  rule  stare  dedsla. 
It  Is  the  established  practice  of  this  court, 
and  we  believe  it  proper,  to  observe  that  rule 
In  general,  and  especially  where  a  review 
may  be  had  in  the  Supreme  Court,  which  is 
not  restricted  by  its  own  decisions  as  this 
court  neceesarily  is. 

[I]  If  we  felt  free  to  follow  our  own  inter- 
pretation of  the  law,  rather  than  to  stand  by 
decided  cases,  we  might  easily,  and,  we  think, 
properly,  h<dd  that  Wadlin  had  a  right  to 
enter  upon  the  land  in  dispute  and  build  his 
reservoir  thereon  under  section  S  of  the  act 
of  Congress  of  July  1. 1862  (12  Stat,  at  Large, 
p.  1492),  whlcdi  provides  that  "all  such  lands 
so  granted  by  this  section  which  shall  not  be 
8old  or  disposed  of  by  said  company  within 
three  years  after  the  entire  road  shall  have 
been  completed,  shall  be  subject  to  settle- 
ment and  pre-emption  like  other  lands,  at  a 
price  not  exceeding  $1.26  per  acre,  to  be 
paid  to  said  company."  There  is  not  a  scin- 
tilla of  evidence  in  this  case  to  show  that  sec- 
tion 29  was  disposed  of  by  the  company  tmtll 
the  date  of  patent — some  28  years  after  the 
deSnlte  location  of  the  line,  perhaps  a  quar- 
ter of  a  century  after  the  road  waa  complet- 
ed, and  nine  years  after  the  reservoir  dam 
was  begun;  but  we  liave  no  doubt  It  could  be 
shown  that  all  the  property  of  the  Denver 
Pacific  Boilroad  Company,  including  Its  In- , 
terest  In  these  lands,  was  pledged  as  security 
for  Its  bonds,  and  thereafter  mortgaged,  prior 
to  the  Initiation  of  the  reservoir.  In  Platt 
V.  U.  P.  R.  R.  Co.,  eS  U.  S,  48,  25  L.  Ed.  424, 
it  was  held  that  such  mortgage  c<nstltuted  a 
disposal  of  the  land  within  the  meaning  of  the 
act  Following  our  own  reason  in  interpret- 
ing the  act,  we  would  agree  with  the  dissent- 
ing opinion  of  Mr.  Justice  Bradley,  concurred 
in  by  Justices  Clifford  and  Miller,  which 
holds  that  by  the  mortgage  the  iabds  were  not 
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"dlaposed  of  within  tbe  contemplation  of 
the  act,  and  were  therefore  subject  to  settle- 
ment, conditioned  only  upon  the  payment  of 
$1^5  per  acre  to  the  railroad  company ;  but 
tliat  point  la  decided,  and  we  stand  by  that 
decision,  as  we  do  by  tbe  Tynon  Case. 

[10]  We  are  unwilling  to  conclude  this 
opinion  without  expressing  our  conviction 
that  the  principle  announced  in  the  Tynon 
Case  by  which  that  decision,  as  to  the  "rail- 
road tract,"  Lb  governed  Is  sound.  The  right 
to  occupy  land  on  the  public  domain  before 
patent  when  necessary  for  ditches  and  res- 
ervolrs  incident  to  the  acquisition  and  use  of 
water  for  irrigation  has  Its  roots  deep  In 
the  natural  cwidltlons  which  exist  In  the  arid 
regions.  It  springs  from  the  necessity  for 
irrlgatliHi,  wltturat  which  tbe  land  must  r»> 
main  barren  and  practically  uninhabitable, 
bat  with  wliicli  it  is  made  to  tmctUjr  and  pro* 
vide  abundant  sustenance  for  multftndea  to 
whom  it  may  then  offer  a  home  and  aMdIng 
place.  Because  of  this  neceuUy,  the  courts 
have  wisely  held  titat  tbe  right  to  ttkese  ease- 
ments always  existed,  and  therefore  was  pre- 
existent  to  the  acts  of  Congress  which  seem- 
ed to  grant,  bnt  which  In  taat  only  recog- 
nised and  confirmed  it,  and  that  it  was  not 
takm  awi^  by  those  other  acts  of  CongEess 
by  which  vast  areas  of  public  domain  wve 
granted  by  wholesale  gift  to  railroad  corpora- 
tions in  aid  of  ttie  constmetlon  <^  their  rail- 
roads, but  although  not  exercised  until  after 
the  railroad  gnmts  bad  attached,  ranained 
unimpaired,  except  as  to  paymoit  of  dam- 
ages to  possessory  rights,  at  least  until,  by 
the  Issuance  of  patent  prior  to  occupation  of 
such  lands  by  the  owner  of  water  rights  for 
irrigation,  the  acquisition  of  easements  there- 
for became  subject  to  state  laws  only. 

"Primarily,  where  the  dlmatic  oondltioiis  axe 
such  as  exist  in  Colorado,  tbe  right  to  ecaivey 
water  for  irrigation  parposes  over  land  owned 
by  another  is  founded  on  tbe  Imperioaa  laws 
of  nature,  with  reference  to  wbich  it  must  be 
presumed  the  government  parts  with  its  title." 
Chief  Justice  Thatcher,  in  Schilling  v.  Romin- 
ger,  4  Colo.  100,  100;  Tunker  v.  Ktcbols,  1 
Colo.  551;  De  Graffenried  t.  Savage,  9  Oolo. 
App.  131,  47  Pac.  902. 

Nor  do  we  wish  to  be  understood  as  blind- 
ly following  decided  cases.  Following  prec- 
edent, when  established  by  well-considered 
dedsions  of  our  courts  of  last  resort,  la  not 
an  abandonment  of  principle,  bnt  rather  an 
adherence  thereto;  an  application  of  accept- 
ed principles  to  the  facts  under  consldera- 
,  tion,  to  the  end  that  Justice  under  the  law 
may  be  a  more  certain  measure  of  man's 
rights,  and  that  Its  standard  may  be  known, 
or.  at  least,  knowable. 

For  the  reasons  given,  the  Judgmoit  Is  re- 
versed and  the  cause  remanded  for  further 
proceedings  In  accordance  with  the  views 
herein  expressed. 

[11]  We  will  not  undertake  to  determine, 
nor  sna«st,  the  area  of  said  section  29  which 
is  properly  subject  to  use  by  the  defendant 
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for  reservoir  purposes,  taxtbee  than  to  say 
that  it  cannot  be  extended  beyimd  tbe  Umit 
of  actual  use  as  shown  by  the  evidence,  and 
should  be  restricted  to  the  smaUest  area  con- 
sistent with  practical  use  of  ttie  reservoir, 
having  in  view  the  intermittent  supply  of  wa- 
ter and  the  right  of  the  owner  of  Qie  aervtait 
estate  to  have  the  fullest  posdUa  use  of  Ui 
landa 

Beversed  and  remanded. 


rOBD  T.  WU.  SL  SWSTSrr  a  OO.  et  iL 
(No.  4084.) 

'(Court  of  Appeals  of  Colorado.   Nov.  9,  1911 
Rehearing  Denied  Dec  14,  1914.) 

GORTB&CTB  (I  99*)— FBAUD— SVIDENCS. 

In  a  suit  to  amral  contracts  Cor  the  dis- 
position of  bonds  to  be  iisned  In  payment  for 
the  constructioa  of  a  waterworks  system,  evi- 
dence held  insufficient  to  establish  plaintilTs 
charge  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Gontraett, 
Cmt.  Dig.  IS  44S-4fiS,  1197-1199,  1799.  1800; 
Dec  Dig.  S  69- *1 

Error  to  District  Court,  Cl^  and  Count; 
of  Denver;  H.  P.  Burke,  Judge. 

Action  by  H.  L.  Ford  against  Wm. 
Sweet  &  Company  and  another.   There  was 
a  Judgment  for  defendants,  and  plaintiff 
brings  error.  Affirmed. 

John  P.  Brockway,  of  Denver,  for  plaintiff  is 

error.  Pershing  &  Titsworth  and  John  IL  V13, 
all  of  Denver,  for  defendants  In  error. 

HtTBLBUT,  J.  This  action  was  Instituted 
by  plaintiff  in  error  (plaintiff  below),  see- 
ing thereby  to  annul  certain  contracts  with 
Sweet  &  Co.,  one  of  the  defendants,  and  to 
enjoin  that  company  from  securing,  soling, 
or  attempting  to  sell  water  bonds  of  the 
town  of  Dolores,  and  from  interfering  with 
Ford's  sale  and  negotiation  thereof. 

The  pleadings  are  somewhat  voluminous, 
but  it  Is  easy  to  ascertain  therefrom  that 
plalntUTs  principal  object  In  bringing  tbe 
action  was  to  prevent  Sweet  ft  Co.  from 
purchasing  or  obtaining  possession  of  about 
$7,000  of  the  waterworks  bonds  of  said  town, 
which  bonds  were  the  last  of  a  $45,000  Issue. 
The  action  Is  entirely  of  an  equitable  nature, 
and  no  money  Judgment  Is  asked  for  against 
any  of  the  parties  to  the  action,  nor  Is  any 
accounting  prayed  for.  The  prayer  of  the 
complaint  is  for  equitable  relief  only. 

The  pleadings  and  proofo  fairly  show  the 
following  facts:  That  on  or  about  August 
12,  1911.  plaintiff  Ford  and  the  defendant 
Sethman  entered  into  a  contract  in  wrltiug 
with  the  town  of  Dolores,  to  construct  and 
complete  a  waterworks  system,  at  the  agreed 
price  of  $45,000,  payment  of  same  to  be 
made  with  6  per  cent  water  bonds  of  the 
city;  that,  afterwards  and  on  or  about  De- 
cember 0,  1912,  said  Sethman  and  Ford  en- 
tered into  a  contract  with  one  William  Demp- 
sey.  by  the  terms  of  which  said  Dempeey 
agKed  to  complete  the  waterworks  system. 


•For  «tli«r  cues  ae«  sune  topic  snd  McUon  NUMBER  In  Dw.  Die.  ft  Am.  Dig.  K«r-No.  8«rlM  ft  Rep'r  ladaw 
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and  to  provide  the  necefisary  meaoB  to  do  bo; 
that  by  the  terms  of  such  contract  Dempeey 
was  appointed  the  agent  of  Sethman  and 
Ford,  to  complete  the  construction  of  the  wa- 
terworks system ;  that  on  July  17,  1912,  de- 
fendant Sweet  &  Ca  wrote  a  letter  to  Seth- 
man ofCering  to  purchase  $17,000  of  said  wa- 
terworks bonds,  wMch  were  dated  Angnst  15, 
1911,  at  a  price  therein  specifled,  also  recit- 
ing that  there  was  to  be  no  liability  on  their 
part  to  pay  for  the  last  ¥5,000  of  such  bonds 
until  after  the  waterworks  system  should 
have  been  formally  accepted  by  the  town,  by 
and  through  a  proper  cesolutton  passed  to 
that  effect,  which  prwosltlon  was  accepted 
In  writing  by  Sethman;  that  on  September 
3,  1912,  said  Sweet  &  Go.  wrote  another  let- 
ter to  said  Sethman,  offering  to  purchase 
912,000  of  such  bonds,  at  a  price  therein 
stated,  which  letter  contained  a  condition 
similar  to  ttie  one  Incorporated  In  the  letter 
of  July  17th,  above  mentioned,  this  offer  be- 
ing also  accepted  by  Sethman;  that  Ford 
well  knew  of  Sweet  ft  Oo.'s  ofta>  to  buy  the 
b<md8 ;  that  Sethman  had  accepted  the  offer, 
and  Ford  gave  hla  consent,  although  he  de- 
nies that  he  knew  or  understood  the  terms 
as  construed  and  anderstood  by  Sethman 
and  Sweet  ft  Co.;  and  tliat,  before  this  ac- 
tion was  brought,  Sweet  ft  Go.  showed  the 
letters  of  July  17th  and  September  3d  to 
plalntHTs  attorney. 

The  foregoing  statement  of  facts  Is  snffl- 
cteat  for  a  fair  nndrastandlng  of  the  case 
as  presented  by  the  record.  Ford  attempts 
to  avoid  his  consent  to  the  sale  of  bonds  to 
Sweet  ft  Co.  under  the  terms  of  their  letters, 
by  charging  them  with  fraud  and  collusion 
with  Sethman  to  obtain  the  bonds  at  a  less 
price  than  they  were  really  worth,  and  that 
Sethman  deceived  him  in  regard  to  the 
amount  whidi  Sweet  &  Co.  were  to  pay  for 
the  bonds.  It  seems  that  Sethman  did  not 
show  the  two  letters  to  Ford,  but  stated  to 
him  the  fact  of  the  sale  and  substance  of 
tbeir  contents.  Ford  also  attempts  to  sup- 
pcHt  the  action  by  pleading  and  attempting 
to  show  that  Sethman  was  not  loyal  to  him 
as  a  partner,  and  that  he  attempted  to  profit 
personally  by  the  contract  with  Sweet  ft  Go. 
in  the  sale  of  the  bonds,  to  the  exclusion  of 
bl8  partner  Ford.  Sethman  refused  to  be  a 
party  plaintiff,  and  was  made  a  defendant, 
under  tiie  xaractlce  sanctioned  by  the  Code. 
The  trial  court  excluded  (and  properly  we 
think)  about  all  the  evidence  tendered  by 
Ford.  The  latter  foiled  wholly  to  prove  any 
fraud  whatever  a^inst  Sweet  &  Co.,  and  he 
equally  failed  to  prove  the  fraud  which  he 
had  pleaded  against  his  partner  Sethman. 
These  issues  of  fraud  were  sharply  defined, 
and  are  controlling  in  determining  the  con- 
troversy between  the  parties.  The  failure  on 
Oie  part  of  plaintiff  to  prove  the  fraud  charg- 
ed left  him  without  ground  for  TeMef,  and 
Judgment  tor  defendants  wonld  necessarily 
follow.   At  the  close  of  plalntlfTs  testimony. 


ea<^  of  the  defmdants  moved  tor  a  dismissal, 
which  was  granted.  The  record  contains 
copies  of  many  letters  written  by  Ford  or 
his  attorney  to  Sweet  ft'  Co.,  the  general  par- 
port  of  which  was  to  obtain  from  them  a 
written  statement  of  all  their  dealings  with 
Sethman,  relative  to  their  offers,  and  pur- 
chase of  bonds,  and  coiiles  of  all  correspond- 
ence betwe^  them  and  Sethman  concerning 
the  same;  also,  a  written  statement  as  to 
what  (^lins,  if  any,  said  Sweet  ft  Co.  had 
against  him,  and  wherein  they  claimed  be  was 
obligated  to  sell  and  deliver  to  them  any  of 
such  bonds ;  and  copies  of  all  documents  and 
book  accounts  affecting  the  transaction— all 
of  which  letters  Sweet  ft  Co.  ignored,  except 
that  they  furnished  copies  of  the  two  letters 
aforesaid,  and  offered  to  show  certain  of  their 
books,  or  allow  inspection  thereof,  fif»lm1ng 
that  they  hid  their  dealings  with  Sethman 
and  were  under  no  obligations  to  further 
comply  with  Ford's  demands. 

We  might  say  at  this  time  that  if  any 
doubt  whatever  exists  as  to  Ford  giving  his 
consent  to  Sethman's  accq>tance  of  the  of- 
fers of  Sweet  ft  Ca,  contained  in  their  let* 
ters  of  July  17th  and  S^tember  Sd,  it  is  ea- 
ttrely  diddled  by  a  paragraph  found  in  the 
Dempsey  contract^  which  reads  as  fallows: 

"It  iB  understood  and  between  the  parties 
hereto  that  Sethman  and  Ford  hare  made  a 
binding  contract  with  Sweet  &  Co..  of  Denver, 
by  which  they  are  obliged  to  deliver  to  the  said 
Sweet  ft  Co.  the  balance  of  the  bonds  to  be 
received  from  the  town  of  Dolores  upon  the 
said  contract  above  menttomed." 

This  extract  was  signed  by  Dempsey,  and 
by  Sethman  and  Ford,  Individually.  We  en- 
tertain no  doubt;  upon  consideration  of  the 
entire  record,  ttiat  the  Judgment  rendered 
was  right,  and  should  not  be  disturbed. 

There  are  some  other  questions  raised  In 
the  ass^ments  of  error;  but  inaumidti  as 
such  astf  gned  errors  are  based  upon  plain- 
tiff's theory  of  the  case,  whl<^  Is  opposed  to 
that  entertained .  by  ttds  <»nirt,  we  see  no 
good  purpose  to  be  accomplished  by  entering 
into  a  detailed  discussion  of  such  rulings. 

We  discover  no  error  in  the  proceedings  in 
the  trial  court,  and  the  Judgment  will  be  af- 
firmed. 

Judgmoit  affirmed. 


SOCET  MOUNTAIN  VVEL  CO.  v.  KO- 
VAIGS  et  aL  (Na  4007.) 

(Court  of  Appeals  of  Ool<^o.   Nov.  0,  1914. 
Bebeartng  Denied  Dec.  14,  1914.) 

1.  Plbadiho  (I  17*)— AixaoATioir  bt  Wat 

or  ItBCITAI.. 

It  is  not  good  pleading  to  allege  by  way 
of  recital  a  material  fact,  and  a  complaint,  is 
an  action  for  the  death  of  a  child,  alleging  that 
plalQtifFs  In  the  cause,  mother  and  father  of  said 
child,  are  hla  sole  heirs  at  law,  U  defective. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SS  88.  41.  106,  360;  I>e&  Dig.  | 

17*1 
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2.  Appeal  and  Ebror  (j(  236*)— Objections 
IN  LowEB  OouBT  —  Pleaoino  —  Motion  to 
Makb  More  Specific. 

Ad  asiiii:miicnt  tbat  the  complaistt  Id  an 
acdjn  for  the  death  of  a  child,  was  defective 
because  alleging  the  relationahip  of  the  plain- 
tiffs to  the  child  b;  way  of  recital  will  not  be 
noticed,  where  a  motion  to  make  more  specific 
was  not  interposed  io  the  trial  court,  as  the 
defect  was  thereby  waived,  especially  where  the 
relationship  was  treated  as  an  issue  through- 
out the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1384,  1385;  Dec.  Dig.  { 

3.  PLBADino  (i  193*)— Alugatioh  bt  Wa.t 

op  ItECITAI^— DeMUBBEB. 

That  a  complaint,  in  an  action  for  the 
death  of  a  child,  alleges  the  relationship  of 
plaiotiffs  to  the  child  by  way  of  recital  does  not 
subject  the  complaint  to  an  objection  of  no 
cause  of  action,  which  is  equivalent  to  a  gener- 
al demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  ||  42S,  428-436.  437-443;  Dec.  Dig. 
I  193.*! 

4.  Debcbnt  ahd  DiSTBiBunoN  (I  30*}— Com- 
mon Law— iNHXBiTAnoB  bt  Fathbb  and 

MOTHEB. 

Under  the  common  law  of  descent,  foUow- 
ing  the  feudal  system,  the  father  and  mother 
of  alt  persons  in  the  ascending  line  could  not  in- 
herit 

[Ed.  Note.— For  other  cases,  see  Descoit  and 
Dbtribution,  Cent  Dig.  U  84-90;  Dec  Dig,  1 
80.*] 

6.  Descent  and  Dibtbibuiion  d  20*)— "Lih- 
KAL  Heirs." 

A  "lineal  heir"  Is  one  who  inherits  in  a 
line  either  ascending  or  descending  from  the 
common  source,  as  distinguished  from  a  col- 
lateral heir. 

iEd.  Note.— For  other  cases,  see  Descent  and 
itributicm,  Cent  Dig.  8S  07-«2;  Dec  Dig.  } 
20.* 

Foi  other  deflnitlons.  see  Words  and  Phrases, 
Second  Series.  Lineal  Heira.] 

6.  Death  (5  31*)— Right  of  Action- Pab- 
ENTS— "Lineal  Heihs." 

Under  the  Coal  Mining  Act  (Rev.  St.  1908. 
S  649),  providing  that  a  right  of  action  shall 
accrue  to  the  widow  and  the  lineal  heirs  of  the 
person  whose  life  is  lost,  a  father  and  mother 
come  within  the  term  "lineal  heirs,"  in  view 
of  section  7040,  Rev.  St  1908,  in  force  at  the 
time  of  tlie  passage  of  the  act,  and  providing 
that  a  father  and  mother  may  inherit  if  there 
be  no  chi)drf>n,  or  other  descendants,  and  in 
view  of  the  General  Damnce  Act  (Rev.  St 
1908.  S  2056),  in  which  the  mother  and  father 
are  specifically  authorized  to  sue  for  the  death 
of  a  child. 

CEd.  Note. — For' other  cases,  see  Death,  Cent 
Dig.  US  35,  37-46,  48;  Dec.  Dig.  <  31.* 

For  other  dofinitioDs^ee  Words  and  Phrases, 
Second  Series,  Lineal  Heirs.] 

7.  Death  (f  8*)— i£ioht  of  Action— Statutb 
Afplicablk. 

Where  the  gist  of  an  action  by  parents  for 
the  death  of  a  child  is  the  negligent  failure  to 
furnish  props  in  a  mine,  the  action  must  be 
held  to  come  within  the  Coat  Mining  Act  (Rev. 
St  190S,  I  649).  rather  than  the  General  Dam- 
age Act  (Rev.  St.  1908.  S  2056) .  as  the  former 
act  is  the  only  act  which  specifically  gives  a 
right  of  action  for  negligence  in  failing  to  fur- 
nish props. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  »'  12.  36,  52,  121,  133;  Dee.  Dig.  j}  8.*} 


8.  Master  and  Sebvant  A  281*>— IHfUBT  TO 
MiNEB— Contributobt  NBOLzaiiiOB— Stmx- 

ciENCT  of  Evidence. 

In  an  action  by  parents  for  the  death  of  & 
child  killed  by  the  falling  of  a  defective  roof 
in  a  mine,  no  props  having  been  furnished,  evi- 
dence  which  does  not  show  that  the  father  and 
the  child,  who  were  working  together,  actually 
knew  the  condition  of  the  roof,  will  not  author- 
ize a  directed  verdict  for  defendant  on  t^e 
ground  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servuit,  Cent  Dig.  K  887-^;   Dec  Dig.  f 

Error  to  District  Coart,  CSty  and  Oonnty 
of  Denver;  Geo.  W.  Allen,  Jadge. 

Action  by  Antone  Eovalca  and  Kate  Ko- 
valcs  against  tbe  Rocky  Mountain  Fuel  Com- 
pany, a  corporation.  From  a  Judgment  for 
plalnttflrs,  defendant  brings  error.  AflSrmed. 

Edmund  J.  Churchill,  of  Denver,  and  Jesse 
G.  Northcutt,  of  Trinidad  (J.  V.  Sickman 
and  Harry  S.  Sllversteln,  both  of  Denver, 
of  counsel),  for  platntlfT  In  error.  L- 
Stark,  of  Denver,  tor  defendants  In  ernv. 

MORGAN,  J.  Writ  of  error  by  the  defend- 
ant In  the  lower  court  from  a  Judgment 
against  it  for  970O  in  an  action  for  damages 
claimed  on  account  of  the  death  of  the 
plaintiffs*  son,  who  was  killed  In  defendant's 
coal  mine  by  the  fftlUng  of  a  large  rock  from 
the  roof  of  the  room  in  which  the  son  and 
taU  father  were  at  work  mining  coaL 

The  numerous  assignments  of  error  are 
within  file  scope  of  three  propositions  of  law 
discussed  In  the  brtefs:  (1)  The  liumfnciency 
of  the  allegation  that  the  plalntlirs  are  the 
ftither  and  mother  of  the  deceased;  <Z)  tbe 
right  of  the  father  and  mother  to  sue;  and 
(3)  the  right  of  a  recovery  at  all  on  the  mer- 
its under  the  evidence. 

[1, 2]  First.  It  Is  not  good  pleading  to  al- 
lege by  way  of  recital  a  material  fact.  ITxe 
complaint  alleges  tbe  relationship  as  follows: 

"The  plaintiCTa  in  this  cause,  Antonc  and 
Kate  Kovaics,  mother  and  father  of  said  An- 
drew Kovaics,  are  his  sole  heirs  at  law." 

The  words  "mother  and  father  of  said 
Andrew  Kovlaca,"  Inserted  merely  lo  api>o- 
sltion  with  tbe  names  ol  the  plaintiffs,  is  a 
mere  recital,  and  Is  not  a  positive,  alTtnna- 
tlve  allegation  tbat  tbe  plaintiffs  are  tbe 
father  and  mother,  and  the  allegation,  there- 
fore. Is  defective.  Leadvllle  Water  Co.  v. 
Leadvllle,  22  Colo.  297,  45  Pac.  3(J2;  Bliss 
on  Code  Pleading  (3d  or  4th  Ed.)  $  318; 
Pomeroy's  Code  Remedies  (2d  or  3d  Ed.)  §S 
549,  597,  and  cases  dted.  This  is  a  technical 
objection,  however,  and  tbe  defect  should 
have  been  attacked  by  a  motion  to  make  more 
speclQc.  Pomeroy's  Code  Remedies,  supra. 
No  such  motion  was  interposed,  and  tbe  de> 
feet  was  thereby  waived,  and  should  receive 
no  consideration  ber& 

"This  court  will  never  raconrage  a  practice 

that  will  tolerate  concealment  of  objections  in 
trial  courts  for  the  purpose  of  overthrowing 
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Blw^  T.  Bent.  20  Colo.  342,  344,  88  Pac.  387, 

888. 

[3]  Farthermore,  the  relatloDsMp  was 
treated  as  an  issue  in  the  case  throughout 
the  trial  and  in  the  instructions  without  spe- 
cific objection.  It  is  true  an  objection  was 
made  when  the  plaintiff  offered  to  prove  the 
relationship  that  ,euch  proof  was  irrelevant 
to  the  issues  as  made,  and  later  on  the  com- 
plaint was  attacked  on  the  ground  that  it 
did  not  state  a  cause  of  action.  This  was 
equivalent  to  a  general  demurrer  to  the  com- 
plaint, and  it  was  properly  overruled.  The 
complaint  stated  a  cause  of  action  as  against 
ft  general  demurter,  but  in  a  defective  man- 
ner as  against  a  motion  to  make  more  spe- 
dfla  Pomeroy's  Code  Rem.,  supra,  and 
cases  cited.  This  defect  in  the  complaiot 
and  the  objection  thereto  Is  hardly  worthy  of 
consideration,  but  page  after  page  has  been 
written  by  the  authors  on  Code  Pleading  and 
by  the  courts  In  the  opinions  concerning  the 
same,  the  majority  of  whli^  however,  reach 
the  condUBiwi  that  the  defect  is  one  of  form 
fts  distinguished  from  one  of  nnterl^  mat- 
ter, and  If  not  taken  advantage  of  by  a  mo- 
tion to  make  more  spedflc,  instead  of  by  a 
general  demnrrer  or  objection  *to  the  evi- 
dence on  the  ground  that  the  complaint  does 
not  state  a  cause  of  actitm,  it  is  waived. 
Hlllsr  Ann.  Code,  pp.  197,  198. 

[4]  Second.  It  is  tbea  contended  that  the 
father  and  mother  have  no  right  of  acticm 
for  the  death  of  the  son  on  account  of  the 
pTOTisIon  in  the  Goal  Mining  Act  that  a  ri^l 
of  action  "shall  accrue  to  the  widow  and 
Uneal  hrtrs  of  the  peiBon  whose  life  abalt 
be  lost"  Section  649.  Ber.  St  1908.  It  is 
true  that  tinder  the  common  law  of  descent 
following  the  feudal  system,  the  fattier  and 
mother  and  all  persons  In  the  ascending  line 
coald  not  Inherit  (Cooley's  Blac^stone  [4th 
Ed.]  601.  4>,  but  even  in  England  tills  rule 
was  altered,  by  the  statntes  of  3  and  4  Wm. 
IV.  ch.  106  (Cooley's  Blackatone,  supra,  p. 
024),  so  that  'the  nearest  lineal  ancestor,  or 
his  Issue,**  conld  Inherit  "on  &llure  of  Is- 
sue of  the  last  purchaser."  So.  in  the  United 
States,  similar  changes  have  been  made,  but 
with  no  definite  uniformity. 

[S]  In  this  state  It  has  been  enacted  (sec- 
tion 7040,  B,  S.  1908)  that  the  father  and 
mother  may  Inherit  if  tliere  be  no  diUdren 
nor  their  descendants.  The  statute  thus  de- 
fining the  word  "heir"  as  Induding  the  Eith- 
er and  mother,  was  in  force  at  the  time  the 
Coal  Mining  Act  was  passed.  A  lineal  heir 
Is  one  who  inherits  in  line  either  ascending 
or  descending  from  the  common  source  as 
distinguished  trom  a  collateral  heir.  Cooley's 
Blackatone.  supra,  508;  Bouvier's  Iaw  Die- 
tiiwary.  "Consans^ilulty" ;  Beard  t.  Skeldon, 
118  lU.  fi84;  Willis  Coal  &  Mining  Co.  v. 
Qrlzzell.  198  HI.  313,  65  N.  E.  74.  The  (Legis- 
lature must  have  used  the  words  "lineal 
heirs"  In  the  Coal  Mining  Act  according  to 
the  commonly  accepted  use  ot  such  words  and 
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in  accordance  with  the  existing  law  in  regard 
to  descents  (section  7040,  supra),  and  also 
according  to  section  2050,  R.  S.  1008,  the 
General  Damage  Act,  i'u  which  the  father 
and  mother  are  specifically  authorized  to  sue 
for  the  death  of  the  child,  although,  as  to 
the  latter  act  It  has  been  held  that  "heir 
or  heirs"  as  used  therein  means  "child  or 
children."   Hindry  v.  Holt,  infra. 

[5]  To  hold  that  the  term,  "lineal  heirs," 
excludes  the  fother  and  mother  would  com- 
pel the  adoption  of  the  role  under  the  feu- 
dal system  at  common  law  as  well  as  the  n<m- 
obsen'anoe  of  the  common  use  of  the  words 
and  the  statute  of  the  state  in  reference  to 
descente. 

Counsel  rely  upon  Hindry  v.  Holt  24  Colo. 
464,  61  Pac.  1002.  89  Ii.  B.  A.  301,  66  Am. 
St  Bep^  236,  In  support  of  their  contrition 
that  the  father  and  mother  are  not  "lineal 
heirs,"  as  that  term  is  used  In  the  Coal  Min- 
ing Act  because  in  that  case^  in  construing 
the  General  Damage  Act  (section  2066,  R.  S. 
1908)  it  Is  held  that  "heir  or  heirs,"  as  used 
in  that  statute,  means  "child  or  chUdren." 
In  that  case  the  action  was  brought  a 
niece  on  account  of  the  death  of  her  uncle, 
she  being  bis  only  heir,  and  the  court  held 
that  *'helr  or  heirs"  would  not  Indude  col- 
lateral kindred  sndi  as  niece,  And  that  lu 
order  to  give  full  fbrce  to  the  entire  act,  it 
was  necessary  to  oonstrae  the  words,  "h^r 
or  heirs"  to  mean  "child  ox  children."  and 
thus  carry  out  the  purposes  of  the  act  Such 
oonstmctlon  was  furthermore,  more  or  lees, 
Cffinpdled  by  the  third  provision  of  that  act 
which  would  be  useless  if  "heir  or  h^"  In- 
cluded the  taXbex  and  mother.  But  In  the 
CosI  Mining  Act  the  right  of  action  is  spe- 
cifically limited  to  the  lineal  heirs  and  to  the 
wldowj  with  no  further  extension  or  limita- 
tion, and  this  act  standing  alone  as  It  does, 
leaves  the  scope  of  interpretation  and  con- 
struction so  narrow  that  the  meaning  of  tlie 
wor^,  "Uneal  heirs."  Is  alone  necessary  to 
be  considered  in  arriving  at  the  persons  en- 
titled to  a  right  of  action;  or,  particularly, 
the  question  is.  Do  the  words,  "Uneal  heirs," 
include  the  father  and  mother?  It  seems 
that  the  LeglBlatore,  by  Inserting  the  word 
"Uneal"  before  the  word  "heirs"  tm  the  first 
time  In  the  stetutes  of  this  state  Intended 
thereby  to  exclude  coUatoral  heirs  only,  and 
thqs  preserve  the  same  purpose  in  the  Goal 
Mining  Act  as  in  the  Oeneral  Damage  Act 
tbat  Is,  to  give  the  right  ot  action  to  those 
who  were  entitled  to  receive  the  benefits  of 
the  person  killed,  while  he  Uved,  to  enable 
ttiem  to  recorer  damages  tm  the  loes  of  suCh 
benefits  In  case  of  his  death.  To  exclude  the 
father  and  mother  would  be  to  give  a  differ- 
ent meaning  to  the  term  "Uneal  heirs"  than 
the  commonly  accepted  one,  and  different 
from  the  statute  of.  descente,  as  well  as  to 
deprive  the  father  and  mother  of  a  right  of 
action  under  the  Coal  Mining  Act  which  was 
enacted  for  the  same  humane  purpose  as  the 
General  Damage  Act   The  Hindry  t.  Holt 


Digitized  by  Google 


866 


144  FACiriO 


BBPOBTEB 


(Colo. 


Oase  la  not  contrary  to  tbia  cradaalon  bat 
to  some  extent  In  support  of  It. 

The  other  cases  relied  upon  by  counsel  are 
not  controlUng  here,  and  may  be  distinguish- 
ed by  reason  of  the  terms  of  the  statute  In- 
TolTed,  the  point  that  was  decided,  or  as 
obiter  statements.  I  shall  not  attempt  to 
dificoss  them,  but  will  only  recite  them:  Ham- 
man  T.  Central  Goal  &  Ooke  Ca,  166  Mo. 
282,  56  S.  W.  1091 ;  Bowerman  v.  Lackawan- 
na Co..  88  Mo.  App.  308,  71  S.  W.  1062;  Hacfe- 
ett  r.  LoniatiUe  Co.,  95  Ky.  236,  24  &  W. 
871;  Howard's  Administrator  v.  Hunter,  126 
Ky.  685,  104  S.  W.  723 ;  Noble  t.  SeatUe.  19 
Wash.  133,  52  Pac.  1013.  40  L  R.  A.  822; 
Manning  t.  Tacoma  R.  R.  Co.,  84  Wash.  406, 
75  Pac.  994;  Rodiester  t.  Seattle  R.  ft  S.  B. 
Co.,  67  Wash.  546.  122  Pac.  28,  80  U  B.  A. 
(N.  S.)  1156. 

[7]  Opposing  counsel  further  contend  that 
the  action  in  this  case  was  brought  under  the 
General  Damage  Act  as  well  as  under  the 
Coal  Mining  Act  and  that  the  plaintUCs  could 
recover  under  the  former  act  even  though 
tbey  were  not  entitled  to  recover  under  the 
latter.  It  la  concluded,  however,  that,  as  tiie 
gist  ot  thia  action  ia  the  alleged  negligence 
of  the  defendant  In  not  fumithino  prop$,  the 
action  must  be  held  to  have  been  brought 
under  the  Coal  Mining  Act,  aa  this  ia  the 
only  act  that  specifically  gives  a  right  of 
action  for  neglUience  In  falling  to  fomlBh 
propa. 

II]  niird.  The  next  ocHitentlmi  la  tbat  fba 
court  erred  In  anbmltting  the  qneatlon  of  con- 
tributory negllguce  to  the  jury  notwlthatand- 
lag  the  motlona  for  a  nonault  and  tor  a  di- 
rected verdict  The  evidence,  on  this  qoe&- 
tLoa,  waa  andi  that  there  was  room  for  a 
aabatantial  difference  of  opinion  amonff  in- 
telligent, upright,  and  reaaonable  men,  and 
waa  not  so  concIualTe  against  Qie  plaintiffs 
that  thla  court  will  say  It  waa  error  to  sub- 
mit the  question  to  the  jury,  or  that  the  ver- 
dict vraa  contraiy  to  the  evidence.  TtM  ac- 
tion ia  baaed  apon  the  negligence  of  the  com- 
pany In  falling  to  fumlfOi  props,  under  the 
Coal  Mining  Act.  Section  641  and  649.  B.  8. 
1908.  The  verdict  of  the  jury  an  conflicting 
testimony  aettIM  the  question  of  n^ligoice, 
in  fallli^  to  furnish  props,  against  the  com- 
pel^, and  also  the  quesUtm  of  contributory 
negligoice,  provided  it  waa  premier  Cor  the 
lower  court  to  submit  the  latter  question 
under  (he  evidence.  In  the  case  of  Victor 
Coal  Oa  T.  Mulr,  20  Oolo.  820,  841,  88  Pac. 
87a  386,  26  L.  R.  A.  4S6,  46  Am.  St  Bep. 
299,  the  Supreme  Court  atatea  the  rule  gov- 
erning this  question  In  the  following  lan- 
guage: 

"But  where  a  miner  knowingly  and  volunta- 
rily exposes  himself  to  the  falling  of  a  defective 
roof  which  he  has  inapected,  and  found  to  be  bo 
defective  that  a  miner  of  commoa  prudence 
should  deem  it  unsafe,  his  negliEence  is  to  be 
held  willful  and  sufficient  to  preclude  his  recov- 
ery (or  an  injury  brought  upon  himself  for  such 
exposure."   


In  that  case  the  Supreme  Court  used  the 
foregoing  language  in  holding  that  the  plain- 
tiff, Muir,  was  guilty  of  contributory  n^ll- 
gence,  as  a  matter  of  law,  reversing  the  Judg- 
ment of  the  lower  court  entered  on  a  verdict, 
and  holding  that  the  lower  court  should  have 
directed  a  verdict  for  the  defendant  The 
evidence  In  that  case  Is  substantially  the 
same  as  in  this,  with  slight  difference,  how- 
ever, and,  after  a  careful  examination  of 
the  evidence  herein,  this  court  la  nnaUe  to 
say  that  a  jury  of  Intelligent,  upright,  and 
reaaonable  men  might  not  honestly  arrive 
at  the  verdict  returned  in  this  case.  It  does 
not  ai^ear  that  either  the  son  or  the  father, 
who  were  working  together,  knew  the  actual 
condition  of  the  roof  and  the  kkSi  that  fell, 
to  tike  extent  that  Mulr  knew  of  the  actual 
oondltim  of  the  roA  that  fell  npon  him. 

For  the  foregoing  reasona  tbe  Jndgmait  (tf 
tiie  lower  court  is  affirmed. 


THUBINOnB  V.  TRASTON  et  aL 
(N«.  779&> 

(Suproae  Court  of  Colorado.    Dec.  7,  1911) 

1.  FaAUDULENT  CONVSTXNOKa  (t  241*)— PB- 
SONS  KNTITLSD  to  A8SAnL1V--lHVAIj:DITT— 
NeCSB8IT»  OF  JUDOIUNT— "GEBDITOB." 

A  creditor  who  has  not  reduced  Gta  claim 
to  judgment  is  a  creditor,  within  Rev.  St.  1908, 
S  2671,  making  void  every  conveyance  with  in- 
tent to  hinder,  dday,  or  defraud  creditors. 

[Ed.  Note.— For  other  cases,  see  Fk«iutalent 
Convey&nce&  Cent  Dig.  U  694,  696-726;  Dec 
Dig.  f  24L*  *  " 

For  other  deflnltionB,  see  Words  and  Phraaes, 
First  and  Second  Sertee,  GMltor.] 

2.  FBAUDnLBirt  CoirvETARCBa  ^  278*)— Coh- 

riDENTIAL  BKLATIOnS — HUBBAND  AND  WiFB. 

When  a  debtor  conveys  property  to  his 
wife  when  be  is  insolvent,  or  if  the  transactioD 
win  render  him  Insolvent,  the  husband  and  wife 
mu«t  estabilsh  by  clear  and  satisfacbvy  eTi- 
dence  that  the  transaction  was  made  in  good 
faith,  for  a  valuable  consideration,  without  Id- 
teot  to  binder,  delay,  or  defraud  creditors,  even 
though  the  husband  and  wife  can  each  own 
property  separate  and  distinct  from  the  other 
the  same  as  if  they  were  not  married. 

[Ed.  Note.— For  other  cases,  see  Fraudnleat 
Conveyances,  Cent  Dig.  H  801,  802;  Dec.  Dig. 
I  278.*J 

3.  Appeal  aito  Ebbob  (S  1012*)— Review— 

FlHDINQS  BT  TBIAL  CoUBT. 
The  finding  of  a  trial  court  ia  not  necesst- 
rily  binding  on  the  court  of  review,  but  may 
be  set  aside  when  it  i?  manifestly  against  the 
weight  of  the  evidence  and  would  result  in  a 
miscarriage  of  justice. 

[Ed.  Note.— For  other  eases,  see  AiHTeal  and 
Error,  Cent  Dig.  H  3890-^92;  Dec  Dig.  | 
1012.*] 

4.  Fbauduunt  Convetancss  d  800*)— Bvj- 
DENCs— TBARaAonomi  Between  Hubbaxd 
AND  Wife. 

In  an  action  by  a  married  woman  to  quiet 
title  against  a  s)ierifl*8  deed,  on  sale  under  exe- 
cution against  her  bosband,  evidence  Md  to 
show  that  the  conveyauM  by  the  hnsband  to  ^ 
wife  was  a  fraud  npon  (^editors,  and  not  « 
conveyance  of  property  which  had  been  bought 
with  the  wife's  money,  as  <daimed  by  her. 

[Bd.  Note.— For  other  cases,  see  EYmnduleBt 
Conveyances,  Cent  Dig.  S|  ^6-908 ;  Dec  Dig. 
I  800>] 
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5.  Appext  AND  Ebbob  (g  1011*)— Heviiw— 

VKKDICT— CONFLICTINQ  EVIDBNCB. 

Tb«  rale  prohibiting  the  review  of  a  verdict 
or  findias  where  the  evidence  Is  conflicting  doei 
not  apply  where  the  conflict  la  in  different  parts 

of  the  testimony  of  the  same  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  SS  3983-3989;   Dec.  Dig.  { 

ion.*] 

Error  to  District  Court,  Arapahoe  County; 
Charles  McCaU,  Judge. 

Action  to  gulet  title  by  Minnie  E.  Trafton 
against  Charles  W.  Thurlnger,  administrator 
of  John  Thurlnger,  deceased,  In  which  Edwiu 
B.  Traftcm  was  made  a  party  as  defendant  to 
a  cross-complaint.  Decree  for  the  plaintiff, 
and  defendant  brings  error.  Reversed  and 
rananded,  with  directions  to  enter  a  decree 
fior  tbe  defMidant 

UelTllle,  Sackett  &  Calvert;  of  Denver,  for 
plaintiff  In  error.  Cnunp  &  AUei^  of  Doiver, 
for  def aidant  In  error. 

Statement  of  the  Case. 

aARRIGUBS,  J.  September  8.  1908,  de- 
foidant  In  error,  Edwin  B.  Trafton,  atAA  a 
tract  of  land  In  Idaho,  upon  which  be  and 
his  wife  had  resided  15  years,  for  $4,500  cash, 
and  on  the  same  day  he  and  his  wife  left 
for  Denver,  where  they  arrived  oo  tbe  I2th. 
On  the  14th  of  September,  1908,  he  deposited 
to  his  credit  in  the  D^ver  National  Bank 
an  Idaho  bank  draft  for  $4,275,  which  be  had 
purchased  with  tbe  proceeds  of  the  sale, 
which  was  the  only  deposit  he  made  in  that 
bank.  Soon  after  his  arrival  In  Denver  he 
purchased  two  tracts  of  real  estate,  one  In 
Denver,  the  other  In  Arapahoe  county,  pay-> 
ing  for  the  latter  with  a  check  drawn  against 
the  account  in  the  Denver  bank;  both  deeds 
being  taken  In  his  name  and  recorded. 

November  23,  1908,  Jolin  Thurlnger  was 
seriously  Injured  by  an  automobile  driven  by 
Edwiu  B.  Trafton,  and  a  few  days  later  bis 
son  visited  the  Trafton  home  at  Littleton  for 
the  purpose  of  adjusting  the  damages  to  his 
father  caused  by  tbe  Injuries,  but,  finding 
no  one  at  home,  retarned  to  Denvw,  and 
on  the  way  met  Trafton's  wife.  The  conver- 
sation with  her  which  followed  being  unaat- 
Isfactory  to  him,  he  told  her  that  an  action 
for  damages  would  be  instituted.  December 
4,  1908,  Trafton  deeded  both  tracts  of  land 
to  his  wife,  gave  a  bill  of  sale  of  his  auto- 
mobile to  his  mother,  withdrew  his  balance, 
amounting  to  91,760,  from  the  Denver  bank, 
and  opened  an  account  In  the  Englewood 
bank  in  bis  wife's  name,  which  he  checked 
against  as  her  agent— thus  disposing  of  .a^ 
his  property. 

December  24,  1908,  suit  was  commenced  by 
John  ThurlAger  against  Edwin  B.  Trafton, 
who  told  the  officer  serving  tbe  summons  that 
he  would  not  defend  the  suit;  that  if  they 
thought  they  could  get  anything  out  of  him, 
to  "go  to  it,"  they  were  welcome  to  all  they 
could  get;  that  he  was  pretty  smart,  and 


could  take  care  of  himself.  Mrs.  Trafton 
heard  this  conversation.  Thurlnger  obtained 
Judgment  against  Trafton  for  $2,500,  and 
thereafter  such  proceedlogs  were  had  tbat 
the  lands  deeded  by  Trafton  to  his  wife  were 
sold  upon  execution  to  satisfy  this  Jndgm^; 
Thurlnger  being  the  purchaser  and  in  due 
time  receiving  and  recording  sheriffs  deeds 
to  tbe  pn^rty.  Trafton  told  the  officer  who 
made  the  levy  be  was  only  wasting  bis  time; 
that  the  property  bad  already  beoi  taken 
care  of. 

Tbls  actl(m  was  brougbt  July  23,  1910, 
by  Minnie  B.  Traftm  to  remove  tbe  cloud 
caused  by  the  BberllTs  deeds  from  her  re- 
corded warranty  deed  title,  and,  on  motion  of 
Thurlnger,  Ddwln  B.  Trafton  was  made  a 
party,  wbo  Thurlnger  alleged  In  bis  croaa- 
complalnt  to  be  the  real  owner  of  the  lands 
In  controversy,  fnrtbw  allying  that  be  had 
voluntarily,  wltboat  conrtdmtton,  and  with 
a  view  of  concealing  the  title  and  to  binder, 
delay,  and  dtfraud  creditorab  ctrnv^ed  the 
properly  to  bis  wlfe^  which  conveyances  were 
sham  and  fictitious,  all  of  which  she  w«U 
knew.  He  asked  tbat  Uie  deeds  made 
Trafton  be  declared  fraudulent  and  void; 
that  he  be  declared  to  be  tbe  real  owner  of 
the  property;  and  that  a  decree  be  entered 
for  its  conveyance  to  fnturlnger.  Tbe  trial 
was  to  the  court  without  a  Jury,  and  on 
March  IS,  1912,  It  found  plalntUt,  Minnie  B. 
Trafton,  to  be  the  owner  In  fee  simple  of 
the  land  In  controversy;  ttiat  dtttendanya 
cross-bill  was  wlthont  merit;  tbat  tbe  aber- 
IfTs  deeds  to  Thurlnger  were  void  and  a 
cloud  upon  plaintUTs  title;  ttiat  d^ndant 
had  whoUy  foiled  to  sustain  the  allegations  of 
fraud;  it  canceled  the  sberifTs  deeds,  and 
decreed  plaintiff  to  be  tbe  owner  of  the  prem- 
ises. To  review  this  Judgment,  Thuringer's 
representative  brings  the  case  here  on  error. 

The  Law. 

[1]  1.  The  simple  fact  that  plaintiff  In  er- 
ror had  not  reduced  his  cause  of  action  to 
Judgment  before  Trafton  made  the  transfers 
to  his  wife  is  immaterial.  At  that  time  he 
was  a  creditor  within  the  meaning  of  section 
2671,  R.  S.,  which  provides,  in  substance,  that 
every  conveyance  of  any  interest  in  land 
made  with  intoit  to  hinder,  d^y,  or  defraud 
creditors  shall  be  void.  Tbe  object  of  this 
statute  is  to  protect  creditors,  and  it  makes 
oo  difference  whether  their  claims  have  l>een 
reduced  to  Judgment  or  not  at  the  time  ot 
the  conveyance.  Gregory  v.  Filbeck,  12  Colo. 
379,  21  Pac.  489;  Mnlock  r.  Wilson,  19  Colo. 
296,  35  Pac.  532;  Fahey  v.  Fahey,  43  Colo. 
354,  96  Pac.  261,  18  L.  B.  A.  (N.  S.)  1147,  127 
Am.  St.  Rep.  118;  House  v.  Johnson,  19  Colo. 
App.  524,  76  Pac.  748 ;  Loweotrout  T.  Camp- 
bell, 130  111.  503,  22  N.  B.  744. 

[2]  2.  In  our  state  husband  and  wife  may 
each  own  property  Just  as  separate  and  dis- 
tinct from  the  other  as  they  could  If  not 


*Voe  oOuT  easM  sm  same  topic  and  bmUod  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  SerlM  4  R^'r  Indexes 

Digitized  by  Google 


868 


144  PACIFIC  BBPOBTBiB 


(Colow 


married,  may  conduct  business  transactions 
concerning  it,  and  make  conveyances,  one  to 
the  other,  the  same  as  tf  dealing  with  third 
persons.  But  the  relationship  between  them 
Is  so  Intimate  and  confidential  that  when  a 
debtor  conveys  property  to  his  wife  when  he 
is  Insolvent,  or  If  the  transfer  will  render 
him  insolvent,  or  prevent  creditors  from  col- 
lecting th^r  claims,  and  the  conveyance  Is 
impeached  or  attacked  by  creditors,  then  the 
husband  and  wife  are  obliged  to  establish  on 
the  trial,  by  clear  and  satisfactory  evidence, 
the  honesty  of  the  transaction;  that  it  was 
made  in  good  faith,  for  a  valuable  considera- 
tion, and  without  Intent  to  hinder,  delay,  or 
defraud  creditors.  If  they  fall  to  do  this,  the 
conveyance  will  be  set  aside.  Helm  v,  Brew- 
ster, 42  Oolo.  25,  93  Pac.  1101;  Tlbbetta  v. 
rerrlll,  44  Oolo.  94,  96  Pac.  978,  104  Pac.  605; 
First  Nat  Bank  v.  Kavanagh,  7  Colo.  App. 
L60,  43  Pac.  217. 

[t]  S.  The  finding  of  a  trial  court  Is  not 
necessarily  binding  on  a  court  of  review  when 
it  clearly  appears  from  the  whole  record  that 
3uch  fitujing  is  wrong.  The  power  of  a  court 
of  review  ought  not  to  be  left  paralyzed  so  as 
io  prevent  a  miscarriage  of  justice,  merely 
Oy  the  erroneous  findings  of  a  trial  court  or 
the  verdict  of  a  Jury,  Wo  have  never  re- 
ifused  to  set  aside  such  a  verdict  or  finding 
ffhen  it  is  manifestly  against  the  weight  of 
Che  evidence  and  would  result  in  a  miscar- 
riage of  justice.  Petite  v.  People,  8  Colo.  518, 
9  Paa  622 ;  CaldweU  v.  Wllley,  16  Colo.  189, 
26  Pac.  161;  Nix  v.  First  Nat  Bank,  23  Colo. 
611,  48  Pac.  622;  Khode  v.  Stelnmetz,  25 
Colo.  308,  55  Pac  814;  D.  &  R.  O.  Co.  v. 
Peterson,  30  Colo.  77,  69  Pac.  578,  97  Am.  St 
Rep.  76;  D.  &  H,  G.  Co.  v.  ViteUo,  34  Colo. 
60,  81  Pac.  766;  Shulze  v.  Shea.  37  Colo.  337, 
86  Pac.  117;  Rankin  v.  Gardillo,  38  Colo.  216, 
88  Pac  170;  WachsmnOi  T.  1  Colo.  App. 
196, 28  Paa  17;  Abbott  t.  Smith,  8  Colo.  App. 
264,  82  Pac.  813;  Lamar  Co.  T.  Cniddock,  6 
Colo.  App.  208,  37  Pbc.  060;  Smith  v.  BlUson, 
6  Colo.  App.  207,  40  Pac.  002;  Brlnker  t.  TT. 
P.,  D.  A  G.  By.  Co.,  U  Cola  Aw.  166,  OC  Pac. 
207. 

CcoiclnsioiL 

[4]  4.  Tested  by  the  foregoing  rnlea,  the 
eoart'8  finding  wm  nnwarnuited,  and  cannot 
be  BUBtained.  It  sbonltf  have  fonnd  deeds 
from  Traftom  to  bis  wife  toIA,  canceled  them, 
and  entered  a  decree  In  accordance  wtth  the 
prayer  ^  the  crooB-complalnt  The  question 
Is  whether  the  pn^rty  belonged  to  Edwin 
B.  TraftMi  and  was  eoOTeyed  to  tds  wUfe  for 
the  purpose  of  defrauding  creditors.  Love 
and  affection  as  a  oonslderatloa  or  gift  la 
not  iBTOlved.  She  claims  her  money  pur- 
chased the  proulses;  that  be  conveyed  the 
Denver  property  to  her  In  payment  of  a  loan ; 
that  she  purchased  the  Arapahoe  county 
property  and  paid  for  it  herself,  and  her 
husband.  In  transacting  the  business,  took 
and  recorded  the  deed  without  her  knowl- 


edge In  his  name.  The  evidence  shows  that 
the  owner  of  the  Arapahoe  county  property 
sold  it  to  Mr.  Trafton,  who  paid  the  purchase 
price  with  a  check  drawn  on  his  account  at 
the  Denver  National  Bank,  and  that  he  paid 
for  both  pieces  of  property  and  took  and  re- 
corded the  deeds  in  his  own  name.   Aa  soon 
as  he  was  threatened  with  litigation,  he  con- 
veyed the  properties  to  his  wife  and  disposed 
of  all  his  property.  At  any  rate,  from  every 
standpoint  in  the  case  there  was  auBlclent 
eridence  to  cast  upon  her  the  burden  of 
showing  the  honesty  and  good  faith  of  the 
transfers,  and  that  the  transaction  between 
them  was  free  from  fraud.  They  well  under- 
stood and  assumed  the  burden  of  this  re- 
sponsibility by  attempting  to  show  when* 
how,  and  where  she  obtained  the  money. 
She  was  the  only  witness  who  testified  on 
this  point  end  her  evidence  conflicts  with 
that  of  no  other  witness  In  this  regard.  Her 
bald  and  general  stat^ents  to  the  effect 
that  her  money  purchased  the  premises  are 
not  controlling  or  binding  and  concduslve 
on  the  court  Before  she  has  sustained  this 
burden,  the  whole  of  her  teetimony,  fairly 
considered,  must  show  that  her  money  pur- 
chased the  properties.   She  stndiously  avoid- 
ed reference  to  any  record  by  which  the  ac- 
curacy of  her  general  statements  might  be 
verified.    Fair  and  honest  business  transac- 
tions usually  are  easily  traced,  and  the  law 
will  not  UE^old  a  conveyance  to  his  wife 
when  it  Is  attacked  by  creditors  of  an  Insol- 
vent husband,  which  Is  sbrooded  In  donbt, 
mystery,  and  uncertainty. 

[5]  True,  her  evidence  was  confilctlng,  but 
the  confilct  was  Internal,  within  Itself,  and 
not  with  that  of  any  other  witness,  for  no 
other  witness  testified  on  the  subject  and  the 
rule  In  regard  to  conflicting  evidence  does 
not  apply  In  such  a  case.  Bachman  T.  Peo- 
ple, 8  Colo.  472,  0  Pac.  42;  Lawrence  t. 
Weir,  S  Colo.  App.  401,  88  Pac.  646. 

We  have  contfdered  the  whole  record  wlUk 
nnusnal  care.  The  wUe's  teetiniony  Is  to- 
Inmlnons,  and  we  can  only  briefly  onUlne  it: 
From  May,  1888,  to  September,  1008,  incln- 
slve,  she  and  her  hnsband  lived  on  the  tract 
of  land  In  Idaho  which  he  sold  for  $4,500. 
Dailng  the  eiiring  of  ea<!h  year  she  boarded 
sheep  sbeareiB,  and  put  the  money  so  o-med 
away  In  the  bottom  of  an  ordinary  trunk  In 
tibe  hooae.  Instead  <d  d^>oBltIng  It  In  a  ban^ 
and  wboi  they  started  for  Denrer,  the  acca- 
mulations  amounted  to  88,000.  From  this 
money  she  paid  for  the  Colorado  propertlea. 
She  understood,  what  Ae  married  Tiafton. 
that  he  bad  serred  a  term  in  the  Idaho  f>«i- 
Itentlary,  was  a  gambler,  a  drunkard,  ran 
after  other  women,  and  never  worked  or 
earned  a  dollar.  She  fed  and  clothed  him, 
paid  an  the  bills,  and  out  of  the  proceeds 
of  her  business  kest  him  In  spending  money- 
In  1900  he  was  ai^ln  sentenced  to  the  Idaho 
penitentiary  for  2  years  upon  a  (^aige  ot 
grand  larceny,  and  she  spent  from  her  earn- 
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files,  eired  in  denying  defendants  the  right  to 
file  another  amended  answer,  especially  where 
there  was  no  suffident  cause  for  striking  tixe 
return  -  as  a  whole,  though  it  was  subject  to 
motions  to  strike  out  portions  thereof  or  make 
them  more  specific  and  certain. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  |$  344^360;  I>ec.  Dig.  §  164.»] 

2.  Mahdauus  (§  178*)— Determination  ot 
Issues— Judgment  on  Pij:adinos. 

lender  the  provisions  of  the  Code  that  tbe 
writ  of  mandamus  shall  not  be  granted  by  de- 
fault and  tbat  the  case  shall  be  heard  by  tbe 
court  or  judj^e  whether  tlie  adverse  party  ap- 
pear or  not.  It  was  error  in  a  mandamus  pro- 
ceeding to  render  judgment  for  plaintiff  on  the 
pleadings,  after  tbe  answer  or  return  had  been 
stricken,  without  a  hearing  and  without  proof. 

[Ed.  Note. — For  other  cases,  aee  Mandamus, 
Cent  Dig.  jjS  S86-400,  410;  Dec  Dig.  g  178.*] 
8.  Handawts  d  1S1*>— PsooxKDXHaa— Pab- 

TIBS. 

In  a  mandamus  proceeding  to  compel  the 
board  of  directors  of  an  irrigation  district  to 
issue  and  deliver  warrants  in  payment  for 
mrrices,  and  to  deliver  other  warrants  already 
issued,  the  corporation  sliould  be  made  a  party. 

Pid.  Nots.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  S8  291,  202 ;  Dec.  Dig.  |  151.*] 

Sirror  to  District  Court,  Bontt  Gouuty; 
Jcta.  T.  Shumate.  Judge. 

Action  for  maudauus  by  Alden  V.  E.  Wes- 
aels  against  tbe  Board  of  Directors  of  tbe 
Yellow  Jacket  Irrigation  District  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed  and  remanded. 
See,  alao,  21  Colo.  App.  457.  122  Pac  400. 

J.  K.  Bozard  and  W.  B.  McClelland,  both 
of  Steamboat  Springs,  and  Morrison  &  De 
Soto,  of  Denver,  for  plaintiffs  in  error.  Jos- 
eph O.  Helm,  Harry  E.  Kelly,  and  Charles 
H.  Hftlnes,  all '  of  Denver,  and  Arthur  L. 
WesselB,  of  Steamboat  Springs,  for  defend- 
ant in  error. 

SCOTT,  J.  The  record  presented  in  this 
case  Is  the  most  delightfully  unintelligible, 
incomprehensible,  and  inexcusably  complicat- 
ed compilation  of  alleged  court  proceedings 
possible  of  conception.  There  are  numerous 
and  lengthy  briefs  containing  sUegntlons  and 
ailments  as  to  what  the  record  does  or  does 
not  show,  together  with  myriads  of  citations 
of  authority  upon  technical  questions,  none 
of  which  should  have  been  raised  or  consid- 
ered In  the  case.  The  pleadings  and  pro- 
ceedings, 89  appearing  in  the  disputed  record 
thereof,  and  tbe  many  briefs  filed,  are  mas- 
terpieces In  the  matter  of  seeming  effort  to 
keep  from  this  court  any  clear  understanding 
of  the  merits  of  the  controversy.  Sufficient 
however  appears,  so  that  we  can  gather: 
That  there  was  an  organized  Irrisation  dis- 
trict under  the  laws  of  this  state,  named  the 
Yellow  Jacket  Irrigation  District,  with  M.  M. 
Nay,  John  Summer,  Jr.,  and  James  E.  Mc- 
Klnnls  constituting  Its  board  of  directors. 
That  this  corporation  employed  by  written 
contract  the  defendant  in  error,  as  its  en- 
gineer. The  dnUea  and  compenaatloii  of  such 
engineer  were: 
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lugs  over  |700  In  bis  defense.  At  one  place 
she  says  ber  husband  did  not  know  this  mon- 
ey was  cached  In  the  trokik,  and  at  another 
that  be  knew  all  about,  and  had  free  access 
to  It.  She  hoarded  money  for  11  years  in  a 
trunk  because  she  was  afraid  of  banks,  and 
Tet  during  the  2  years  he  was  in  the  peni- 
tentiary she  conducted  all  the  business,  and 
says  she  kept  her  account  at  a  bank.  After 
coming  to  Denver,  she  furnished  ber  hus- 
band the  money  with  which  he  opened  the 
accoont  at  tbe  Englewood  bank  in  her  name ; 
but,  because  she  was  afraid  of  banks,  she 
k^t  $7,500  secreted  in  a  tmnk.  Her  htis- 
band,  when  th^  left  Idahc^  pon^iased  a 
bank  draft  tbr  94|275,  but  she  pat  her  $7,600 
In  a  hand  satchel  and  carried  It  to  rfjenver. 
Her  method  of  expending  the  money  Is  even 
more  astonishing  ttaan  ber  accnnnilatlon  of 
it  When  they  started  for  Colorado  she  gave 
her  husband  $500  of  her  $8,000  tor  expense 
money,  notwithstanding  be  hafl  retained  $225 
out  of  the  proceeds  of  the  land  sale.  On 
reaching  Denver,  they  stopped  for  some  time 
at  a  hotel,  and  she  paid  all  tbe  exiienses, 
still  transacting  the  buslnera,  whatever  It 
waa  From  September  14,  to  November  20. 
1908,  she  gave  ber  husband,  oot  of  the  $7,500 
boarded  In  the  trunk,  $6,500  which  he  spent 
on  drink,  gambling,  and  womoi,  which  she 
knew  he  would  do  whei^  she  gave  It  to  blm. 
November  10,  1908,  she  went  Into  the  chin^ 
odlat  and  clairvoyance  husiness,  out  of 
which,  besides  maintaining  herself  and  bus- 
band,  and  paying  all  expenses,  she  made 
enough  to  pay  $1,050  for  an  automobile,  gave 
her  husband  $2,070  to  deposit,  and  paid 
$800  on  a  rooming  house.  These  accomplish- 
ments for  obtaining  easy  money  were  sud- 
denly dispelled  by  each  being  sentenced  to 
the  Colorado  penitentiary  for  a  term  of  two 
years  for  working  a  confidence  game. 

Her  evidence  Is  so  transparent,  Inconidst- 
ent,  Improbable,  contradictory,  and  unbdlev- 
able  tbat  tbe  trial  court  was  not  warranted 
In  finding  she  had  sustained  the  burden  of 
proof  of  showing  the  good  ftlth  and  honesty 
of  the  transaction. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  directions  to  the  lower  court 
to  enter  a  decree  In  favor  of  the  defendant 
In  accordance  with  the  prayer  of  tbe  cross- 
complaint. 

Beversed. 

MUS8BR,  a  J.,  and  SCOTT,  J,  concur. 


BOARD   OF   DIRECTORS  jOF  YELLOW 
JACKET  IRR.  DIST:  et  al.  v. 
WBSSBLS.   (No.  7778.) 
(Supreme  Court  of  Colorado.    Dec.  7.  1914.) 

1.  MAlfDAUtrs  (5  164*)— Answeb  ob  Betuen 
— Amendment. 

In  a  mandamus  proceeding,  the  court,  in 
striking  an  amended  answer  or  return  from  the 
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make  and  perform  and  to  furnish  all  tiie 
labor  and  aerrices,  piof«srional  and  otherwise, 
also  all  material  necessary,  incidental  and  per- 
taining to  engineering  work,  as  shall  be  nec- 
essary to  estimate  the  cost  of  the  Yellow  Jacket 
Irrigation  ditch  or  canal,  also  as  shall  be  neces- 
sary to  determine  the  number  of  acres  subject 
and  susceptible  of  irrigation  within  the  said 
district  and  included  therein,  and  to  deter- 
mine and  establish  definitely  the  boundaries  of 
said  the  Yellow  Jacket  Irrigation  District  and 
to  furnish  to  the  said  district  an  estimate  of  the 
cost,  on  or  before  December  1,  1910,  of  said 
caaal  or  water  system  complete,  including  wa- 
ter rights,  and  all  things,  expenses,  costs,  nec- 
essary for  a  complete  water  system  of  irriga- 
tion, and  the  cost  per  acre  for  each  acre  within 
said  district.  And  the  party  of  the  first  part 
covenants  and  agrees  to  pay  to  the  said  party 
of  the  second  part  thereof  four  (4)  per  cent, 
of  the  cost  or  estimated  cost  of  the  water  sys- 
tem of  the  Yellow  Jacket  Irrigation  District." 

That  the  plaintiff  below  contends  that  he 
performed  the  services  required  by  this 
agreement,  and  that  by  reason  thereof  he  was 
entitled  to  receive  from  the  defendant  the 
sum  of  $8,000  in  district  warrants  for  snch 
services  under  the  terms  of  the  agreement 
That  his  services  and  report  thereof  were  ap- 
proved and  accepted  by  the  corporation. 
That  warrants  were  issued  to  the  plaintiff  In 
the  total  sum  of  $4,160  in  part  payment  of 
his  services,  bat  that  the  cori)oration  and  its 
officers  refused  to  deliver  such  warrants 
thereafter  to  the  plaintiff.  Further,  that  the 
corporation  and  Its  officers  refused  to  issue 
or  deliver  warrants  for  the  additional  sum 
dae  under  the  contract  in  the  total  snm  of 
$3,840.  This  much  appears  from  the  peti- 
tion for  an  alternative  writ  of  mandamns. 
Tbls  petition  is  a  marvel  of  Its  kind  and  sets 
out  what  ia  presumably  intended  to  be  the 
evidence  in  the  case  In  great  detail,  includ- 
ing copies  of  the  minutes  of  the  meetings  of 
the  board  of  directors  of  the  corporation. 

[1]  After  service  of  the  alternative  writ, 
the  individual  defendants,  as  directors,  filed 
an  answer  or  retnm  to  the  writ.  This  an- 
swer in  the  matter  of  detail  and  In  the  plead- 
ing of  evidence  is  as  remarkable  as  the  peti- 
tion. The  conrt,  presumably  because  of  ob- 
jections to  the  method  of  signing  the  answer 
or  in  not  signing  it  at  all,  and  because  of  the 
form  and  method  of  verification,  npon  mo- 
tion of  plaintiff  entered  an  order  striking  the 
answer  from  the  flies,  bnt  permitting  de- 
fendants to  file  an  amended  return.  This 
was  done  accordingly,  and  thereafter  npon 
motion  of  plaintiff  the  amended  answer  was 
stricken  from  the  files  and  the  defendants 
denied  the  right  to  file  another  or  amended 
answer.  The  action  of  the  court  in  this  re- 
spect was  inexcusable,  for  the  defendants 
were  thereby  denied  their  day  in  court 
While  the  answer  or  return,  as  well  as  the 
petition,  were  clearly  subject  to  motions  to 
Htrike  many  portions  thereof,  and  to  make 
more  specific  and  certain,  there  was  no  snffl- 
clent  reason  to  strike  either  pleading  as  a 
whole.  The  record  discloses  a  labyrinth  of 
motions,  demurrers,  motions '  to  strike  mo- 


tions, and  other  like  pleadings;  hut  it  can 
serve  no  good  pnrpose  to  discuss  them,  for  it 
would  be  a  waste  d  the  time  of  the  court, 
and  to  do  BO  would  exhaust  a  Tolnme  of  one 
reports. 

[2]  The  case  was  finally  disposed  of  upon 
a  motion  of  the  plaintiff  for  Judgment  on  the 
pleadings.  This  judgment  was  rendered 
without  a  hearing,  and  without  proof,  save 
and  except  upon  the  question  of  damages, 
wtiicb  are  based  upon  the  report  of  a  referee. 
This  was  clearly  error,  and  ol  itaelf  oompds 
a  reversal  of  the  judgment 

This  question  was  fully  discussed  and  de- 
termined in  the  case  of  Parr  v.  Sexaon.  56 
Colo.  491,  138  Pac,  768,  where  Hr.  JTostlee 
Bailey,  speaking  for  the  oonrt  said: 

"The  record  here  affirmatively  shows  that  a 
default  wss  entered  against  the  defendant,  and 
that  a  judgment  thereon  without  a  hearing  or 
the  taking  of  testimony  was  awarded,  maiins 
the  alternative  writ  peremptory,  and  entering 
a  money  judgment  as  for  damages  against  the 
defendant  for  $00.  Saeh  default  Judgmeat 
was  entered  in  direct  conflict  with  the  specific 

atovision  of  the  Code  tliat  the  writ  shall  not 
B  granted  by  default  and  that  in  raandamns 
the  case  shall  be  heard  by  the  coart  or  jndge 
whether  the  adverse  party  appear  or  not,  and 
was  therefore  improper  and  unwarranted.  For 
this  reason  the  Judgment  mnst  be  reTened." 

[1]  It  waa  held  by  tbe  Court  of  Appeals, 
whra  flila  case  was  tbere  pending,  that  the 
corporatiott  was  not  a  party  to  the  suit 
Yellow  Jacket  Directors  v.  Weasels,  21  Colo. 
App.  122  Paa  400.  Jost  how  the  mat- 
ters Involved  here  can  be  fully  or  finally 
determined  wltiiout  making  the  corporatioi 
a  party  to  the  action  is  not  plain. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instmctlons  to  the  conrt  to 
permit  the  parties  to  make  the  corporation 
a  party  to  the  proceeding,  with  proper  notice, 
and  to  amend  the  pleadings  as  they  may  be 
advised,  and  to  try  the  cause  upon  its  merits. 

MUSSGB,  0.  J.>  and  WILL,  3.,  concur. 


LATHBOP  T.  MADDUX.    (No.  7827.) 
(Supreme  Conrt  of.  Oolorada    Dee.  7,  1914.) 

1.  Bales  C!  38*)— Contbactb— BEScisaioK. 

Where  defmdant  sold  a  traction  engine, 
representing  it  to  be  like  an  engine  which  had 
won  numerous  prizes,  but  the  engine  delivered 
was  of  a  different  pattern,  the  minds  of  the 

Earties  did  not  meet,  and,  although  defendant 
onestly  supposed  that  the  engine  aold  was  of 
the  same  pattern  as  the  one  rapfWBted,  tha 
purchaser  is  entitled  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Salei^  Cent 
Dig.  SS  65-77,  86;  Dec  Dig.  |  Sa*] 

2.  SAtOT    (I  ia6«)— BBSOIBBION  — RIOHT  TO 

Bescikd. 

While  a  party  must  rescind  a  contract  <a 
sale  within  a  reasonable  time,  the  question  of 
what  constitutes  a  reasonable  time  depmdB  np- 
on the  facts  of  the  particular  case  and  most  be 
determined  by  the  court. 

VEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  313-317 ;  Dec  Dig.  |  126.*] 
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3.  Sauus  (i  128*)— Besoisbxon  — Right  to 
Bescutd. 

While  a  party  electing  to  rescind  a  con- 
tract of  sale  muat  do  so  within  a  reasonatde 
time,  dela;  will  be  excused,  where  it.  Is  due  to 
the  promise  of  the  seller  Qiat  the  defects  will 
be  remedied  and  to  his  request  that  further 
trials  be  made;  hence  delaj  in  rescinding  a 
contract  for  the  purchase  of  a  traction  engine, 
induced  by  the  promise  of  the  seller  to  remedy 
defects  and  his  request  to  make  further  trials, 
will  be  excused. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  313-317;  Dec  Dig.  |  126."] 

4.  Appkal  ahd  Ebbor  (i  1170*)— Rbvikw— 
Harhx.t:b8  Kkror. 

Purely  technical  errors,  not  going  to  the 
merits,  are  not  entitled  to  serious  consideration 
when  they  tend  to  perpetuate  a  wrong,  and  no 
settled  rule  of  law  has  been  Tiolated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  4032,  4066,  4076,  4098, 
4101.  4464,  4O40mh{«(;  Dec  Dig.  |  llfo.*} 

Bitot  to  Dlatrlct  Court,  Ifontrose  County ; 
8prl|^  Sbackleford,  Jadge. 

Action  by  I.  O.  Maddtix  against  J.  V.  Latta- 
rop.  There  was  a  judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

C.  J.  Moyolhan  and  Dan  H.  Hughes,  both 
of  Montrose,  and  Davis,  Whitney  &  Mother- 
sUt,  of  Denver,  for  plalntiti  in  error.  Walter 
P.  Crose  and  CatUn  &  Blake,  all  of  Montrose, 
for  defendant  ta  error. 

SCOTT,  J.  This  Is  an  action  to  rescind  a 
contract.  The  complaint  In  brief  alleges: 
That  on  the  28th  day  of  August,  1909,  the 
plaintiff  entered  Into  an  agreement  with  the 
defendant  for  the  purchase  of  a  20  horse 
power  International  Harvester  gasoline  trac- 
tion engine.  That  the  agreed  price  was  $1,- 
680,  to  be  delivered  in  the  dty  of  Montrose, 
of  which  fSOO  was  to  be  paid  upon  delivery, 
and  the  remainder  by  two  promissory  notes 
due  January  1,  1910,  and  December  1«  1010, 
respectively,  to  be  secured  by  chattel  mort- 
gage. It  is  alleged  that  the  defendant  repre- 
sented to  the  plaintiff  that  the  engine  so 
agreed  to  be  purchased  was  a  20  horse  power 
traction  engine;  that  said  engine  would 
develop  20  horse  power  at  the  belt  and  12  ef- 
fective horse  power  on  the  traction ;  that  the 
engine  was  identically  the  same  engine  that 
had  been  entered  in  competitive  tests  for 
plowing  purposes  in  Manitoba  and  Brandon, 
Canada,  and  at  which  time  it  had  won  prizes 
and  made  records;  that  the  engine  was  in 
every  way  suitable  for  the  purposes  desired, 
with  standard  size  and  weight  shaftings  and 
castings  made  of  the  best  material,  and  that 
the  machine  wonid  develop  240  revolutions 
per  minute,  12  horse  power  effective  traction, 
and  would  give  a  speed  on  the  traction  of  2^ 
to  2H  miles  per  hour;  that  the  defendant 
farther  represented  that  the  engine  would 
have  22-lneh  drive  wheels ;  that  the  plaintiff 
believed  and  relied  on  such  representations 
by  the  defendant,  and  by  reason  thereof  con- 
tracted for  the  same  upon  the  terms  above 
eet  fortb.  It  was  further  alleged  that  after- 


ward a  traction  gasoline  engine  was  deliver- 
ed by  the  defendant  to  the  plaintiff;  that,  at 
the  time  of  the  delivery,  the  plalntlfl  was  111 
and  in  a  aanltarivm  and  unable  to  liuiMCt 
the  mwchlnp,  but  tbereiVKm  paid  the  $S00  In 
cash,  and  ezecnted  and  dcUvered  the  notes 
and  mortgage;'  tbat  shortly  thereafter  re- 
peated attempts  were  made  to  do  plowing 
with  the  engine,  and  wltb  care  and  tmder 
varying  ccmdltions,  and  that  under  such  tests 
the  engine  failed  to  derek^  more  than  6 
horse  power  of  ^ecUve  traction  at  any  time, 
and  did  not  exceed  a  qpeed  of  more  than 
l\i  miles  per  hour ;  that  the  engine  delivered 
is  not  the  kind  of  an.en^e  which  participat- 
ed in  the  competitive  tests  as  r^resoited  by 
the  defendant;  that  all  such  englnee  were 
gear  driven ;  and  that  the  emglne  ddirowd 
was  a  friction  dilve.  The  complaint  alleges 
many  other  defects  In  the  construction  of  the 
ei^^tne,  and  that  after  such  tests,  and  Im- 
mediately after  the  discovery  of  the  defects, 
the  plaintiff  notified  the  defendant  thereof; 
that  thereafter  the  defendant  caused  two  of 
his  experts  to  overhaul  the  engine  and  put 
it  in  order,  but  that  they  were  unable  to  de- 
velop more  than  3  horse  power  effective  trac- 
tion or  a  speed  of  more  than  1^  miles  per 
hour ;  that  at  that  time  the  plaintiff  advised 
the  defendant  that  the  en^e  was  not-as  rep- 
resented, and  thereuiKtn  redelivered  the  same 
to  the  defendant,  and  which  delivery  was  ac- 
cepted by  him,  and  who  thereafter  kept  It  In 
bis  possession.  The  complaint  fnrther  alleges 
a  demand  for  the  cancellation  of  the  two 
notes,  and  for  the  sum  of  money  paid  In  cash 
upon  delivery  of  the  engine.  The  complaint 
further  alleges  damages  sustained,  and  also 
contains  another  OLoae  of  actlm  upon  a  dif- 
ferent matter. 

The  answer  Is  a  specific  and  general  denial 
of  the  allegations  of  the  complaint,  and  asks 
for  judgment  upon  the  notes  remaining  un- 
paid and  for  foreclosure  of  the  mortgage. 

There  Is  no  contention  in  the  briefs  and 
arguments  that  the  engine  was  as  It  is  alleg- 
ed to  have  been  represented,  nor  that  It  was- 
such  as  to  in  any  reasonable  manner  do  the 
work  for  whlcli  It  was  purchased. 

The  contentions  of  the  plaintiff  in  error 
are  that  the  plaintiff  Is  precluded  from  re- 
covery In  the  case  for  the  reasons :  (1)  That 
the  cause  of  action,  If  any,  set  up  in  plaintiffs 
pleadings  is  one  for  loss  for  damages  upon 
breach  of  warranty  and  not  one  for  rescis- 
sion; (2)  that,  if  it  be  an  action  for  rescis- 
sion, then  there  Is  not  sufficient  evidence  of 
fraud  to  sustain  such  action ;  (3)  that.  In  any 
event,  the  plaintiff  has  waived  hta  right  to 
rescission  by  not  acting  promptly,  by  dealing 
with  the  property  as  his  own,  and  by  placing 
himself  in  such  position  as  to  make  it  im- 
P(Msible  to  place  the  defendant  below  in 
statu  quo. 

The  complaint  alleges  a  contract  of  sale, 
certain  representations  and  warranty  as  to 
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the  character  of  the  mgliieg  and  as  to  speed, 
powor,  and  work  It  waa  r^resented  to  do,  as 
related  to  the  purpose  for  whldi  it  was  pur- 
chased, together  with  a  Btatement  of  results 
of  field  tests,  in  which  the  kind  of  an  engine 
so  sold  participated,  together  with  reliance 
by  plaintiff  upon  sneb  representationB,  and 
contains  auctions  as  to  the  faldty  thereof. 
It  closes  with  a  prayer  specifically  asking 
for  a  return  of  the  sum  paid  upon  delivery, 
with  Interest,  and  for  the  cancellation  of  the 
two  unpaid  notes.  The  case  was  tried  upon 
this  theory,  and  Judgment  rendered  accord- 
ingly. 

The  findings  of  the  court  ecmcinde  in  the 
following  language: 

"I  am  not  eatlBGed  ai  to  the  damage  that 
has  been  done  to  this  engine  by  the  use.  The 
evidence  is  not  clear  upon  that  ambject,  nor  am 
I  satisfied  as  to  the  amount  of  damages  which 
the  plaintiff  suffered.  Certainly  some  of  his 
claims  for  damage  are  nnreasonable,  and  are 
not  established  at  all,  in  my  judgment  I  will 
ignore  his  claim  for  damages,  and  I  will  give  a 
judgment  for  the  pMntiff  In  this  case  for  the 
return  of  the  mone;.  which  he  paid,  and  for 
the  cancellation  of  tae  notes  and  mortgage,  and 
that  he  recover  hia  costs." 

It  Is  very  clear  that  the  action  was  one  In 
equity  and  to  teadnd  the  contract 

[1]  It  appears  that  In  the  month  of  May, 
1909.  the  plaintiff,  Uadduz,  called  npon  the 
defendant,  Lathrop,  at  the  latter's  hardware 
store  In  Montrose,  and  expressed  a  desire 
to  purchase  a  gasoline  tractlmi  ei^lne.  The 
defendant  tlien  stated  that  he  had  no  such 
engine  as  that  desired,  hut  that  he  handled 
other  kinds  of  machinery  of  the  National 
Harvester  Company,  and  would  look  into  the 
matter.  Shortly  afterward  a  Mr.  Stream, 
r^resentatlve  of  the  Harvester  Company, 
came  to  Montrose,  and  the  defendant  then 
tof^  him  to  see  Mr.  Maddnz.  After  some 
general  conversation  between  this  agent  and 
Maddux,  relative  to  the  Harvester  Company's 
tracUon  engine,  Maddux  signed  an  order  for 
an  engine.  This  order  was  dated  May  26, 
1900,  and  was  given  by  the  plaintiff  with  the 
^  understanding  that  it  was  not  to  he  final  un- 
*  til  the  plaintiff  had  30  days'  time  in  which 
to  make  an  investigation  concerning  the  mer- 
its of  the  engine,  thus  agreed  to  be  pur- 
chased, within  which  time  the  plaintiff  might 
countermand  his  order. 

The  testimony  further  shows:  That  with- 
in the  30  days  from  the  signing  of  the  order 
Maddux,  the  plaintiff,  went  to  the  defend- 
ants' store  and  told  him  that  he  had  made 
an  investigation  coDcernIng  the  engine  manu- 
factured by  the  Harvester  Company,  and 
that  such  Investigation  was  unsatisfactory, 
and  therefore  would  not  take  It.  That  later, 
and  In  August  of  that  year,  the  defendant 
sent  for  Maddux,  who  came  to  the  store, 
whereupon  the  defendant  produced  a  sales 
catnlofine,  or  rather  a  catalogue  of  the  Har- 
vester Company  deslRued  for  the  trade,  and 
upon  this  matter  the  plaintiff  testified  that: 

"He  (I<athrop)  brnufcbt  out  roports  of  the 
WiDnipeg  trial  and  said,  'I  told  you  the  engine 


was  the  best  engine  made,  and  this  proves  it 
to  you.'  He  showed  reports  end  printed  mat- 
ter concerning  the  National  Harvester  engine. 
It  was  an  advertisement  in  the  dealers'  journal 
that  he  showed  me,  to  show  bow  cheaply  it 
would  work  and  what  prizes  it  had  tak«a.  He 
told  me  that  was  what  it  bad  done,  and  I  could 
Bee  what  it  could  do.  He  proposed  to  send  me 
the  engine  its^— the  IdeDtical  engine  that  had 
participated  in  these  brials.  He  hsA  a  letter 
from  Mr.  Stream  which  he  read  to  me,  stating 
that  Mr.  Stream  kept  posted  on  tiiese  thinfrs 
and  knew  bow  it  was,  and  that  Mr.  Stream  said 
that  it  was  all  right.  He  told  me  the  Interna- 
tional Compony  did  a  big  business,  and  they 
could  not  afford  to  give  out  information  that 
was  not  satisfactory,  and  that  be  would  goar^ 
antee  anything  they  say  about  iL" 

The  trade  journal,  which  was  then  exhib- 
ited to  the  plaintiff,  was  Introduced  In  evl- 
deuce,  and  in  this  appears  to  t)e  a  cut  or  plc^ 
ture  of  the  engine,  together  with  aocounta  of 
the  field  tests  in  which  that  kind  of  engine 
was  the  winner. 

It  Is  admitted  by  the  defendant  that  the 
engine  or  the  kind  of  engine  that  participat- 
ed In  the  field  trials,  the  account  of  wblch 
was  exhibited  to  Maddux  at  the  time  that 
he  gave  the  order,  was  not  the  same  engtne 
delivered  to  Maddux.  It  appears  that  the 
engine  delivered  was  of  an  earlier  manufac- 
ture and  was  a  friction  drive,  while  the  en- 
gine that  participated  in  the  field  tests,  and 
which  the  plaintiff  thotif^t  he  was  buying, 
was  a  gear  drive. 

The  defendant  Lathrop  contends  that  he 
made  no  warranty  at  the  time  the  order  was 
given,  and  t3iat  he  did  not  know  there  was 
any  difference  between  the  engine  that  par- 
ticipated in  the  trials  and  the  engine  he  de- 
livered to  the  plaintiff ;  and  it  would  appear 
that  neither  Maddux  nor  the  defendant  had 
any  clear  understanding  as  to  whether  the 
engine  used  in  the  field  trials  was  a  fric- 
tion or  a  gear  drive.  This  much,  however, 
appears  from  the  testimony  to  be  clear,  that 
the  plaintiff  purchased  the  en^ne  with  the 
full  understanding,  upon  the  part  of  the  de- 
fendant; that  his  purchase  was  to  be  the  kind 
and  character  of  engine  Uiat  had  been  the 
winner  in  the  field  tests  described  in  the 
jotirnal,  when  in  tact  the  engtne  delivered 
was  an  entirely  different  sort  of  an  engine. 
It  is  likewise  plain  that  this  purchase  was 
made  solely  upon  these  representations,  and 
also  that  the  engine  was  unfit  for  the  put^ 
pose  for  which  It  waa  sold  to  the  plaintiff. 

It  is  contended  by  counsel  for  defendant 
that  there  is  no  evidence  of  such  fraud  or 
mistake  as  will  Justify  a  resdsslon  of  the 
contract,  and  that  it  is  a  case  of  mutual  mis- 
take; apd  this  argument  Is  based  npon  the 
testimony  of  defendant,  Lathrop,  as  follows: 

"I  didn't  know  at  that  time  the  difference  be- 
tween the  enfcine  I  was  authorized  to  sell  and 
the  one  that  is  described  In  the  advertisement. 
The  difference  Is  between  the  cog  drive  and 
friction  drive.  That  is  what  I  understand.  I 
wns  not  aware,  when  T  showed  him  that  ndver- 
tisempnt.  that  that  advnrtisemPnt  was  any  dif- 
ferent, illnstrated  any  different  kind  of  an  en* 

fine  than  what  we  already  had  hie  order  for. 
don't  think  he  was  aware  of  any.   I  hm 
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learned  liiioe  that  they  ara  two  different  en- 

^asj^  but  I  don't  think  eitiier  of  us  knew  ft 

It  cannot  be  said  that  the  repre8entation& 
BO  made  to  the  plaintiff  by  the  detendant  to 
Induce  the  purchase  were  In  any  sense  acci- 
dental. Maddux  had  refused  to  purchase  the 
Harrester  Company  engine  because  of  bis 
inTCBtlgatlon,  and  Infotmatlott  obtained  nn< 
favorable,  after  signing  the  orlf^nal  order. 
He  had  80  advised  the  defendant 

The  evidence  farther  shows:  ^Qiat,  with  the 
knowledge  of  defaidant,  Maddux  had  ordered 
another  and  different  engine  from  a  Penn- 
sylvania manufiacturer,  after  bis  rfifosal  to 
take  the  one  ordered  In  May  of  the  Harvester 
Company,  but  which  be  was  unable  to  se- 
cure. That  It  was  after  this  that  the  de- 
fendant Induced  blm  to  order  the  one  which 
bad  succeeded  In  the  field  tests.  Nothing 
can  be  clearer  than  that  the  (order  was  given 
upon  the  representations  at  that  time,  by 
mesns  of  tiie  showing  In  the  trade  Journal 
and  the  defendant's  statements  concerning 
the  tmtSi  of  sncb  sfaowli^.  It  Is  equally  true 
tbat  be  did  not  receive  the  machine  discus- 
sed in  the  trade  Journal,  but,  on  the  contrary, 
an  wtlrely  different  one. 

Giving  to  both  parties  full  credit  for  sin- 
cerity, then  the  defendant  intended  to  sell 
and  the  plaintiff  intended  to  buy  the  machine 
described  In  sDch  Joamal,  and  not  the  one 
tbat  was  delivered  to  him.  It  can  bardly  be 
said  that  the  defondant  was  innocent  In  tbe 
matter  of  making  the  representaticoiB  he  did, 
for  he  was  the  seller,  and  It  was  his  duty 
to  know  as  to  the  truth  or  falsity  of  his  rep- 
resentations which  Induced  the  purchase  and 
upon  which  representations  the  buyer  relied. 
Bnt,  if  we  concede  that  the  defendant  was 
innocent  of  Intentional  fraud,  be  is  neverthe- 
less bound  in  equity  by  his  representations. 
Brooks  V.  Hamilton,  IB  Minn.  28  (OU.  10) ; 
Baptlste  V.  Peters,  61  Ala.  168. 

It  was  said  in  Sttmson  v.  Helps,  9  Coio. 
SS,  10  Pac.  290,  that: 

"It  is  not  necessary.  In  order  to  constitute  a 
fraud,  that  the  party  who  makes  a  false  repre- 
sentation Bboald  know  it  to  be  false.  He  who 
makes  a  repreaentation  as  of  his  own  knowl- 
edge, not  knowing  whether  it  be  true  or  false, 
and  it  is  Id  fact  untrue,  is  guilty  of  fraud  as 
much  as  If  he  knew  it  to  be  untrue.  In  such  a 
case  he  acts  to  his  own  knowledge  falsely,  and 
the  law  impntes  a  fraudulent  intent.  Kerr, 
Fraud  &  M.  54  et  seq.,  and  cases  cited ;  Bige- 
low,  Fraud,  63,  84,  453  ;  8  Wait,  Act.  ft  Def. 
438  et  seq.;  2  Eatee,  Pr.  394  et  seq."  Ameri- 
can B.  &  T.  Go.  V.  Burke,  86  Colo.  ^,  86  Pac 
692. 

As  was  said  In  Smith  v.  Oolumbns  Buggy 
Co.,  40  Utah,  680.  128  Paa  580: 

"This,  however,  was  not  an  actloQ  for  deceit 
It  was  one  to  rescind  a  contract  and  to  leave 
the  parties  thereto  in  status  quo.  In  the  latter 
action,  it  is  not  essential,  lllce  in  the  former, 
that  nie  party  who  made  tiie  representations 
knew  them  to  be  false.  It  is  enough  if  it  be 
shown  that  the  representations  were  in  fact 
false;  that  the  par^  who  rescinds  had  a  right 
to  rely  end  did  rely  on  thamt  and  was  thereby 
doctived»  and  fw  that  reason  entered  Into  tbe 
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contract  of  purchase ;  and  that  the  representa- 
tions were  material— tbat  is  they  related  to  the 
snbject-matter  of  the  contract  of  purchase.  All 
the  well-considered  cases  are  to  this  effect.  See, 
among  others,  Kountze  v.  Kennedy,  147  N.  T. 
129,  41  N.  E.  414,  29  L.  B.  A.  36(3,  49  Am.  St 
Hep.  651-;  Forster  v.  Wilshusen,  14  Misc.  Rep. 
520(36  N.  T.  Supp.  1083 ;  McClellan  v.  Scott 
24  Wis.  81,  and  cases  cited  in  them." 

[2,  t]  The  defendant  further  contends  that 
the  plaintiff  waived  his  right  of  rescission 
by  not  acting  promptly  and  In  dealing  with 
the  property  as  his  own.  The  evidence  does 
not  Justify  any  such  conclusion.  This  shows 
that  tbe  engine  was  delivered  at  Montrose  in 
October,  1909,  and  that  the  plaintiff  was 
then  confined  by  illness  at  a  sanitarium 
where  the  notes  and  mortgage  were  executed. 
It  was  a  very  dry  fall,  and  little  could  be 
done  to  test  It  until  the  following  spring. 
In  tbe  fall,  when  the  plaintiff  complained  of 
the  defects,  the  defendant  asked  him  to  wait 
imtU  spring,  and  said  he  would  see  that  it 
was  all  right  Plaintiff  learned  in  February, 
1910,  tbat  It  was  not  the  engine  he  had  imr- 
chased.  Lathrop  Insisted  be  would  make  it 
good,  and  bad  experts  attempt  to  do  so.  Tbe 
plaintiff  finally  delivered  the  machine  to 
Latbrop  May  10,  1910.  Lathrc^  attempted 
afterward  to  sell  It  to  another  party,  but 
failed  to  do  so. 

It  Is  the  rule  of  the  law  that  when  a  party 
elects  to  rescind  a  contract,  he.  must  do  so 
within  a  reasonable  time,  and  what  consti- 
tutes a  reasonable  time  depends  upon  the 
facts  and  circumstances  of  the  particular 
case,  to  be  determined  by  the  court.  Neither 
may  such  party  play  fast  and  loose.  But 
the  evidence  does  not  disclose  such  a  situa- 
tion In  this  case,  particularly  so  when  we 
consider  the  repeated  promises  of  Lathrop 
to  remedy  the  defects.  The  rule  In  this  re- 
spect Is  stated  In  35  Cyc.  154,  to  be  that  a 
delay  on  the  part  of  the  buyer  will  be  ex- 
cused in  exercising  his  right  to  rescind,  if  it 
is  due  to  tbe  promises  of  tbe  seller  tbat  the 
defect  wlU  be  remedied,  or  to  his  requests 
that  further  trial  be  made,  or  to  other  acts 
or  declarations  ot  the  seller  tending  to  in- 
duce delay. 

The  testimony  shows  no  equities  in  &vor 
of  the  defendant  He  delivered  a  machine 
other  and  different  from  the  one  represented, 
and  one  that  did  not  meet  the  representa- 
tions made  concerning  it  and  which  proved, 
upon  tests,  substantially  worthless  for  the 
purpose  for  which  It  was  sold. 

[4]  Under  the  state  of  facts  presented,  the 
defenses  Interposed  are  merely  technical  and 
do  not  go  to  the  merits.  Such  defenses  may 
be  entitled  to  consideration  when  they  tend 
to  promote  Justice ;  but  when  the  sole  r^ult 
can  be  to  perpetuate  a  wrong,  they  are  not 
entitied  to  serious  consideration,  so  long  as 
a  setUed  rule  of  law  la  not  vlWted. 

The  Judgment  Is  affirmed. 

MUSSBB,  a  Jh  and  GABRIGCES. 
concur. 
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CITT  AND  OOUNTI  OF  DBNVEB  T. 
HOBBS*  ESTATE  el  al.    (No.  7741.) 

(Supreme  Court  of  Colorado.    Dec  7,  1^14.) 

1.  STATUITS  (§  190*)— GOnBTBUOTZON— IJEOZB* 

LA.TIVB  Intent. 
The  court,  in  constraitig  a  statute,  cannot 
sire  to  the  language  used  any  different  meau- 
Ing  from  that  plaiul;  expressed,  on  the  theory 
of  a  contrary  legislatWe  intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Ceat.  Dig.  §S  2e6,  2t>9;  Dec.  Dig.  §  190.  •] 

2.  Taxation   (g  119*)— Corporate  Stock— 
Statdtobt  Provisions. 

Tlie  proviso  in  ReT..St.  1908,  S  6687,  that 
corporate  stock  shall  be  deemed  to  represent 
the  corporate  property,  and  except  In  cases  of 
banking  corporations  shall  not  be  taxed,  ap- 
plies to  domestic  and  foreign  corporations  idike. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  i  216 ;  Dec.  Dig.  (  119.*] 

5.  Taxation   (8  119*)— Oospobats  Stock— 
Statdtoby  Pbovisions. 

The  rerenne  act,  of  which  Rev.  St  1908, 
I  S687,  declaring  that  corporate  stock  shall  be 
deemed  to  represent  die  corporate  property, 
and  except  in  cases  of  banking  corporations 
shall  not  be  taxed,  Is  a  i>art,  must  be  considered 
as  a  whole  in  construing  section  5GS7,  and, 
when  so  considered,  stock  of  domestic  and  for- 
eign corporatioiii^  not  banting  cwporatloiia, 
is  not  taxable. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  21S;  Dea  Dig.  f  110.*] 

4.  Taxation  (8  119*)— Dkddction  ot  Dbbts— 

StatdtootPbovisions. 
The  provisions  of  Rev.  St.  1908.  |  6584, 
that  no  deduction  shall  be  allowed  on  account 
of  any  indebtedness  on  or  for  the  capital  stock 
of  any  corporation  or  other  exwnpt  property, 
indicates  that  corporate  stock  shall  not  be 
taxed  separate  and  apart  from  the  corporate 
property,  as  it  would  be  unfair  to  permit  de- 
duction of  debts  (or  property  not  taxable. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
dnU  Dig.  S  215;  Dec.  DigTll©.*] 

6.  Taxation   (8  119*)— Assessicent— Statu- 

TOBT  PBOTISIONS. 

Kev.  St.  1908,  §§  5591,  5592,  making  stock 
and  bonds  of  corporations  competent  evidence 
of  the  value  of  plaots  of  corporations,  foreign 
or  domestic,  and  providing  that  the  entire  busi- 
ness, plant,  or  enterprise  of  a  corporation  shall 
be  valued  as  a  unit,  and  that  every  element 
which  gives  to  the  corporation  property  an  add- 
ed value  shall  be  considered  in  fixing  the  value 
for  taxable  purposes,  are  guides  to  the  asses- 
sor in  fixins  the  value  of  property  owned  by 
any  corporation  foreign  or  domestic,  but  do  not 
indicate  that  corporate  stock  itself  shall  be 
taxed,  except  as  covered  by  the  property  of 
the  corporation. 

[lid.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  216;  Dec.  Dig.  f  119.*] 

6.  Taxation  (8  119*)— Assebsmknt  of  Cob- 
PORATE  Stock  —  STATm-BS— Consteoction. 
Bev.  St.  1908,  8  6669,  reqairinc  the  as- 
sessor to  make  out  an  abstract  of  the  assess- 
ment in  his  county,  stating  in  detail  specified 
things,  including  the  assessed  valuation  of 
shares  in  banking  corporations,  without  requir- 
ing the  abstract  to  show  the  value  of  other 
corporate  stock,  discloeeB  a  legislative  inten- 
tion that  there  shall  be  no  distinction  between 
stock  in  foreign  and  domestic  corporations,  and 
is  In  harmony  with  the  proviso  in  section  5687, 
declaring  that  corporate  stock  shall  t>e  denned 
to  r^reaent  the  corporate  property,  and  ex- 
cept In  case  of  the  banking  corporations  shall 


not  be  tajed,  construed  to  •pp'iy  to  domestie 
and  foreign  corporations. 

[Ed.  Note.— For  other  cases,  see  Taxation* 
Cent  Dig.  {  215;  Dee.  Dig.  {  119.*] 

7.  Taxation   (S  113*)— Cobpobate  Stock- 
Situs  roB  Taxation- Leoislativb  Power. 

Where  stock  in  a  foreign  corporation  is 
deemed  the  personal  property  of  the  owner, 
separate  and  distinct  from  t£e  capital  of  the 
corporation,  its  situs  for  purpose  of  taxation 
is  a  matter  of  legislative  control,  as  is  also  the 
method  to  be  provided  for  its  assessmenL 

TEd.  Note.- For  other  cases,  see  Taxation. 
Cent  Dig.  8  207;  Dec.  Dig.  |  113.*} 

8.  Taxation  (|  42*)  —  Cobfoeats  Stock  — 
UNiFoainmr. 

The  proviso  in  Bev.  St  1908,  8  5687,  tbat 
corporate  stock  shall  be  deemed  to  represent  the 
corporate  property,  and  except  in  cases  of 
banking  corporations  shall  not  be  taxed,  con- 
strued to  apply  to  domestic  and  foreign  corpo- 
rations, is  not  in  conflict  with  Const  arL  10,  8 
3,  requiring  that  all  taxes  shall  be  uniform, 
and  shall  be  levied  and  collected  under  general 
laws  prescribing  regulations  securing  a  just 
valuation  for  taxation  of  all  property,  bnt  Is 
a  valid  exercise  of  the  constitutional  power  to 
prescribe  regulations. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |8  90-05 ;  Dec.  Dig.  8  42.*] 

En  Banc.  Error  to  County  Court,  City  and 
County  of  Denver ;  John  R.  Dixon,  Judge. 

Action  by  the  City  and  County  of  D&avei 
against  the  estate  of  Charles  M.  Hobbs,  de* 
ceased,  and  the  International  Trust  Company, 
administrator.  There  was  a  judgment  for  de- 
fendant Trust  Company,  and  plaintiff  brings 
error.  Affirmed. 

Benjamin  OrUBth,  Atty.  Gen.,  Theodore  U. 
Sttiart,  Jr.,  Asst  Atty.  Oen.,  and  H.  A.  Linds- 
ley,  Thomas  R.  Woodrow,  I.  N.  Stevens, 
Oeoi^e  Q.  Richmond,  and  Charles  A.  Prentice, 
all  of  Denver,  for  plaintiff  in  error.  Ed- 
ward C.  Stimsbn,  of  Denver,  and  Henry  C 
Rogers,  of  Aspen,  amid  curise.  Goudy  A 
Twitchell  and  J.  H.  Burkhardt  all  of  Den- 
ver, for  defendant  in  error.  Macbeth  &  May, 
Julius  C.  Gunter,  Malcolm  Lindsey,  Hughes 
Sl  Dorsey,  John  Q.  Dler,  John  A.  Ewlng,  and 
Frazer  Arnold,  all  of  Denver,  amid  curiae. 


HILL,  J.  This  Is  an  action  for  taxes.  The 
property  is  stocks  in  corporations  of  sister 
states,  other  than  banking  Institutions,  which, 
at  the  time  of  his  death,  was  owned  by  Charles 
M.  Hobbs,  a  resident  of  this  state.  It  was 
Inventoried  here  as  a  part  of  his  estate  It 
Is  claimed  on  the  part  of  the  taxing  officers 
that  these  stocks  are  subject  to  taxation  sep- 
arate and  apart  from  the  assets  of  the  cor- 
poration. ThU  position  is  challenged  on  the 
part  of  the  estate.  No  question  of  inherit- 
ance tax  Is  Involved.  The  court  held  that 
pursuant  to  the  provisions  of  section  66S7, 
Revised  Statutes  1908,  the  stocks  were  not 
thus  taxable.  In  addition  to  the  oral  ail- 
ment elaborate  briefs  have  been  filed  cover- 
ing the  entire  field  of  taxation,  inclnding  nn- 
merous  papers  of  recognized  students  of  abili- 
ty upon  the  subject,  numerous  authorities. 
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etc,  a  great  deal  of  which,  while  Inatractlre, 
is  of  but  slight  value  In  the  dlsposltton  of 
this  contention,  for  the  reason  Uie  question 
is  not  what  the  Legislature  might  do,  or 
should  have  done,  In  this  respect,  bat  what 
.it  has  done  by  the  enactment  of  eection  6687, 
supra. 

[1,2]  It  is  urged  that  the  latter  part  of 
this  section,  which  reads: 

"Provided,  however,  that  corporate  stock  shall 
be  deemed  to  represent  the  corporate  propert7, 
and  except  in  case  of  banking  corporations,  shall 
cot  be  taxed.  The  taxpayer  need  not  return 
8Dch  stock  in  his  schedule" 

— applies  only  to  domestic  corporations  by 
reason  of  the  constitutional  provision  which 
requires  equal  taxation  of  property,  and  for- 
bids exemptions  other  than  as  therein  sped- 
fled.  We  cannot  agree  that  the  Legislature 
thus  intended.  When  tested  by  the  language 
used  it  would  be  violative  of  elementary  rules 
of  construction.  It  would  be  to  hold  that  they 
meant  to  say  that  which  they  did  not  say,  and 
that  they  did  not  intend  to  say  that  which,  in 
the  clearest  and  plainest  languftge  possible, 
they  have  said.  In  such  case  it  is  not  for 
the  courts  to  give  to  the  language  any  different 
meaning  from  that  plainly  expressed.  Hause 
T.  Rose,  6  Colo.  24;  People  ex  rel.  v.  May, 
9  Colo.  80,  10  Pat  641 ;  TTzzell  v.  Anderson, 
38  Colo.  82,  89  Pac.  785,  1056 ;  Lake  County 
V.  Bolllns,  180  U.  S.  662,  9  Sup.  Ct  651,  32 
Ij.  Ed.  1060 ;  City  of  Denver  v.  Domedian,  15 
Colo.  App.  36,  60  Pac.  1107;  Hazelton  T. 
Porter,  17  Colo.  App.  1,  67  Pac.  170. 

[3)  41  We  agree  with  counsel  that  the  rev- 
enue act,  of  which  section  5087,  supra.  Is  a 
part,  should  be  considered  as  a  whole.  When 
thus  done,  it  furnishes  other  evidence  that 
the  legislature  Intended  this  proviso  to  mean 
what  it' says,  and  that  it  was  not  Intended 
thereby,  or  otherwise,  that  the  capital  stock 
of  corporations,  either  domestic  or  foreign, 
except  banking  instltutims,  should  be  taxed 
other  than  as  the  tax  imposed  upon  the  proi>- 
erty  of  the  corporatioo  makes  it  a  tax  upon 
the  stock.  Sections  557(WS581,  R.  S.,  make 
Bpedfle  provisions  for  the  listing  of  lands, 
merchandise,  manufactures,  notes,  bonds,  and 
book  accounts,  besides  shares  of  stock  In 
banking  corporations,  both  state  and  nation- 
al, but  do  not  make  any  provisions  for  the 
listing  of  other  corporate  stock.  Section  5584 
provides  for  the  dednctlon  of  debts  from 
notes  and  credits  in  fixing  the  value  upon  the 
latter,  but  expressly  provides  that  no  such 
shall  be  allowed  on  account  of  any  Indebted- 
ness payable  upon,  or  for  the  capital  stock 
of  any  corporation,  or  for  the  purchase  (tf 
bimds.  treasury  notes,  or  other  securities  of 
the  United  States  not  taxable,  or  other  ex- 
empt property.  The  purpose  of  this  is  ap- 
parent As  oorpOTSte  stock  was  not  to  be 
taxed  SQMurate  and  apart  from  the  corporate 
property,  it  would  be  unfair  to  permit  a  de- 
duction ot  debts  for  tbings  which  are  not 
taxable  by  tfaemaelves ;  but  this  is  not  to  say 
that  the  value  of  corporate  stock  Is  not  com- 


petent to  be  considered  by  the  asBeasor,  for 
the  purpose  of  ascertaining  tlie  valne  of  the 
property  of  the  cozporaUon.  To  the  contrary* 
section  6581  makes  the  8to(dc  and  bonds  com- 
petent evidence  of  the  value  of  the  entire 
plant  of  a  corporation,  either  foreign  or  do- 
mestic^ while  section  6692  pioviaes  that: 

"The  entire  business,  plant  or  enterprise,  of 
such  corporation  shall  be  valued  as  a  unit,  and 
every  dement,  subject  or  consideratloa  wherein 
the  use  is  in  inseparable  combination  with  a 
whole,  of  which  it  forms  a  part,  and  which  gives 
to  the  corporadon  property  an  added  value 
for  the  purposes  ot  income  or  sale,  shall  be 
considered  In  fixing  the  value  for  taxable  pur- 
poses." 

[I,  •]  These  sectliHis  are  a  guide  to  the  as* 
sessor  in  arriving  at  the  value  of  the  prop- 
erty owned  by  any  corporation,  foreign  or 
domestic,  but  contain  nothing  which  indicates 
that  the  stock  itself  is  to  be  taxed,  except  as 
covered  by  the  property  of  the  corporation. 
Section  5659  requires  the  assessor  to  make 
out  an  abstract  of  the  assessment  in  his  coun- 
ty, stating  In  detail  certain  things,  among 
which  he  shall  set  forth  the  total  assessed  val- 
uation of  all  shares  tn  banking  corporations ; 
but  nowhere  is  it  required  that  the  abstract 
shall  show  the  value  of  other  corporate  stock 
either  foreign  or  domestic  HiIs  Is  in  harmo- 
ny with  the  proviso  to  section  5687,  and  Is 
further  evidence  that  thae  was  to  be  no  dis- 
tinction between  stock  In  fordgn  and  do- 
mestic corporations. 

[7]  It  is  urged  that  shares  of  stock  In  a 
foreign  corporation  are  the  perswial  prop- 
erty of  the  owner,  separate  and  distinct  from 
the  capital  of  the  corporation,  for  which  rea- 
son they  form  separate  and  distinct  subjects 
for  taxation,  and  should  be  thus  taxed  at 
the  residence  of  the  owner.  Assuming  they 
are  personal  property,  they  are  Inconsequen- 
tial property.  They  are  merely  tokens  or  evi- 
dence of  owno^sblp  of  an  Interest  in  corporate 
property  or  lite  corporation,  or  something  of 
the  kind  unnecessary  to  determine.  If  de* 
stroyed,  the  holder  loses  nothing ;  he  Is 
still  the  owner  of  what  they  purported  to 
represent  It  is  of  that  class  of  property 
that  its  situs  for  the  purpose  of  taxation  Is 
a  matter  of  legislative  control,  as  Is  also 
the  method  to  be  provided  for  Its  assess- 
ment In  Tappaa  v.  Merchants'  National 
Bank,  19  Wall.  490,  22  L.  Ed.  189,  the  Su- 
preme Court  of  the  United  States  held  that 
shares  of  stock  in  national  banks  are  per- 
sonal property,  and  though  they  are  a  spe- 
cies of  perscmid  property,  which  in  one  sense 
is  Intangible  and  Incorporeal,  the  law  which 
created  them  could  separate  them  from  the 
person  of  their  owner,  for  the  purposes  of 
taxation,  and  give  them  a  situs  of  their 
own.  While  this  opinion  pertains  to  stock  in 
a  national  bank  and  sustains  the  validity  ot 
an  Illinois  law  pertaining  thereto,  it  recog- 
nizes that  the  situs  of  corporate  stock  for 
the  purposes  of  taxation  is  a  [nroper  subject 
of  legislation.  In  19  WalL  at  page  499,  22 
h.  Bd.  189,  the  court  says: 
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"Peraonal  property,  In  the  nbsence  of  any 
law  to  the  contrary,  follows  the  person  of  the 
owner,  and  has  its  eitua  at  his  domicile.  But 
for  the  purposes  of  tazatioa  it  may  be  sepa- 
rated from  him,  and  he  may  be  taxed  on  its 
account  at  the  place  where  it  is  actually  lo- 
cated. These  are  familiar  principlea,  and  have 
been  often  acted  upon  in  this  court  and  in  the 
courts  of  Illinois.  •  •  •  Shares  of  stock  in 
national  banks  are  personal  property.  They 
are  made  so  in  express  terms  by  the  act  of 
Congress  under  which  snch  banks  are  organ- 
ized. They  are  a  species  of  personal  property 
which  is,  in  one  sense,  Intangible  and  incor- 
poreal; but  the  law  which  creates  them  may 
separate-  them  from  the  person  of  their  owner 
for  the  purposes  of  taxation,  and  give  them  a 
situs  01  their  own.  •  *  *  It  is  conceded 
that  it  WRB  within  the  power  of  the  state  to 
tax  the  shares  of  nonresident  shareholders  at 
the  place  where  the  bank  was  located;  but  it 
is  claimed  that  under  the  C!onstitution  of  the 
state  resident  aharebolders  coiiM  only  be  taxed 
at  the  places  of  their  residence.  •  *  •  But 
it  is  said  to  be  a  violation  of  the  constitotioDal 
rule  of  uniformity  to  compel  the  owner  of  a 
bank  share  to  submit  to  taxation  for  this  part 
of  bis  property  at  a  place  other  than  his  resi- 
dence, became  otber  residents  are  taxed  for 
their  personal  property  where  they  reside.  It 
is  a  suflScient  anawer  to  this  proposition  to  say 
that  all  persons  ownin;:;  the  same  kind  of  prop- 
erty are  taxed  ai  he  is  taxed.  •  *  *  We  have 
not  felt  called  upon  to  consider  whether  the 
General  Assembly  could,  ander  the  provisions 
of  the  act  of  Congress,  provide  for  the  taxation 
of  shareholders  at  any  other  place  within  the 
state  than  that  in  which  the  bank  Is  located. 
It  is  sufficient  for  the  parpoBea  of  this  caoe  that 
it  might  tax  them  there." 

In  Wright  et  al.  y.  Southwestern  Railroad 
Ca,  64  Ga.  783,  it  was  held  that  the  situs  of 
stock  in  a  railroad  company  whose  road  lies 
outside  of  the  state  of  Georgia  Is  in  the  state 
where  the  road  lies,  and  that,  although  held 
by  a  resident  of  Georgia,  it  was  not  taxable 
there.  I<ater,  In  Georgia  Railroad  &  Banking 
Co.  T.  Wright  et  al.,  124  Ga.  596,  53  S.  E. 
251,  it  was  held  that  by  an  act  of  the  Legis- 
lature approved  after  the  former  opinion 
that  the  former  decision  ceased  to  be  the  law, 
and  for  the  purposes  of  taxation  that  the 
later  act  fixed  the  situs  of  such  stock  held  by 
residents  of  that  state  In  Georgia,  for  which 
reason  It  was  properly  taxable  there.  The 
substance  of  both  opinions  material  to  the 
present  controversy  Is  their  recognition  that 
the  situs  of  such  stock  for  the  purposes  of 
taxation  Is  subject  to  legislative  control.  The 
latest  declaration  of  that  court  upon  the  sub- 
ject apiwars  to  be  ta  Georgia  Kallroad  & 
Banking  Co.  v.  Wright,  125  Ga.  5S9,  at  page 
595,  54  S.  E,  52,  at  page  54,  where,  in  com- 
menting upon  this  subject,  the  court  says: 

"The  valne  of  the  shares  depends  upon  the 
value  of  the  property  of  the  corporation  which 
issues  them.  Their  situs  for  taxation  Is  with- 
in limits  subject  to  legislative  declaration.  The 
Legislature  may  have  even  the  right  under  our 
Constitution  to  declare  that  the  sitos  for  tax- 
ation of  shares  of  foreign  stock  held  by  a  resi- 
dent of  Geor^a  Is  not  in  Geor^a,  but  they 
clearly  have  the  power  to  declare  that  shares 
of  such  stock  have  a  sites  for  taxation  in  this 
state." 

In  commenting  upon  the  answers  to  be 
made  by  taxpayers,  the  court  (126  Ga.  at 
page  696,  S4     B.  at  page  55)  says: 


"If  the  question  calls  for  the  disclosure  of 

Kroperty  wnicb  has  an  intrinsic  valae  and  is 
>cated  within  this  state,  then,  of  course,  the 
property  must  be  taxed,  for  the  ^Constitution 
imperatively  requires  that  this  shall  be  done. 
If,  however,  there  is  no  question  which  com- 
pels the  taxpayer  to  disclose  the  ownership 
of  that  which  has  no  situs  for  taxation  within 
this  state,  or  which  has  no  taxable  value,  when 
there  is  no  legislative  declaration  to  that  ef- 
fect, then  the  absence  of  the  question  Indicates 
a  legislative  intent  not  to  declare  taxable  that 
which  has  no  intrinsic  value,  but  which  becomes 
taxable  merely  as  a  result  of  a  law  declorinff 
it  to  have  a  taxable  value." 

In  Smith  V.  Ramsey,  54  N.  J.  liaw,  646,  24 
Atl.  446,  it  was  held  that  stocks  in  foreign 
corpomttons  owned  by  residents  of  New  Jer- 
sey were  exempt  from  taxation  under  the 
laws  of  that  state.  To  the  same  eSfect  are 
State  T.  Bentley,  23  N.  J.  Law.  632;  State 
V.  Branln,  23  N.  J.  Law,  484;  State,  eta,  v. 
Jones,  38  N.  J.  Law.  83;  De  Baan  t.  Smith, 
55  N.  J.  Law,  110,  26  Atl.  277;  State,  etc.,  t.' 
Bunyon,  41  N.  3.  taw,  98 ;  Jersey  City  Gas- 
light Co.  v.  Jersey  caty,  46  N.  J.  Law,  191. 
These  cases'  are  based  upon  the  theory  that 
a  tax  on  the  corporate  property  and  oa  the 
stock  of  the  corporation  are  Identical,  and 
were  thus  recognized  by  the  Legislature  in  its 
acts  whldi  exempt  from  taxation  the  stock 
of  foreign  corporations  held  r»id^t  tax- 
payers. In  People  ex  rel.  JGl.  E.  I*  Go.  t. 
Campbell,  138  N.  T.  543,  34  N.  E.  870,  2a  L. 
B.  A.  453,  it  was  held  that  stocks  in  foreign 
coriMrations  owned  by  residents  of  that  state 
was  capital  employed  outside  the  state,  and 
was  not  subject  to  taxation.  In  commenting 
(138  N.  T.  at  page  546,  84  N.  B>.  at  page  371 
[20  U  B.  A.  453])  it  is  saM: 

"The  stocks  which  the  relator  took  in  com- 
panies organized  outside  of  this  state  stood 
for  so  much  of  the  relator's  capital  invested 
outside  of  the  state.  It  took  a  portion  of  Its 
capital,  to  wit,  a  portion  of  its  patent  rights, 
and  employed  It  outside  of  the  etate  to  par- 
chase  those  stocks.  Its  propertr  In  those  cor- 
porations, represented  by  its  shares  of  stock, 
was  outside  of  this  state,  and  was  in  no  sense 
employed  here.  Those  stocks  bad  no  situs 
here,  and  were  not  taxable  here  under  any  sys- 
tem of  taxation  which  has  ever  existed  in  tola 
state." 

This  appears  to  have  always  been  the  rule 
in  New  Xork  stata  People  ex  rel.  v.  Com- 
missioners of  Taxes,  64  N.  Y.  641;  People 
ex  rel.  v.  Wemple,  133  N.  Y.  323,  31  N.  E. 
238;  People  ex  rel.  v.  Wemple,  129  N.  Y. 
558,  29  N.  E.  812;  People  ex  r^  t.  Com- 
missioners of  Taxes,  11  N.  Y.  {4  Hun)  695; 
Hoft  V.  Commissioners  of  Taxes,  23  N.  Y. 
224;  People  v.  Gardner,  51  Barb.  (N.  Y.) 
352 ;  People  ex  rel.  v.  Commissioners  of  Tax- 
es, 5  Hun  (N.  Y.)  200.  The  latest  New  York 
case  called  to  our  attention  is  People  ex  rel. 
V.  Knight,  173  N.  Y.  255,  66  N.  E.  U02. 
Stock  In  two  foreign  corporations  was  pnr- 
chased  by  a  domestic  corporation  by  an  is- 
sue of  bonds.  The  stock  was  also  pledged 
to  a  trust  company  (a  resident  of  that  state) 
as  collateral  for  the  payment  of  the  txHids. 
Held,  It  was  not  subject  to  tax.   In  corn- 
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menOnff,  a73  N.  T.  at  page  260*  66  N.  10.  at 
page  IK^  tbe  court  said: 

"This  Btoek  was  rart  of  the  relator's  capital 
or  gNieral  assets.   Both  companies  are  foreixn 

corporations;  the  former  being  partly  within 
and  partly  without  the  state,  and  the  latter 
entirely  without  the  state.  •  ♦  •  The  rela- 
tor being  the  owner  of  these  stocks,  they  con- 
stituted part  of  its  capital;  but  that  part  of 
its  capital  was  not  employed  within  this  state, 
and  so  this  court  haa  held.  People  ex  rel.  Edi- 
son El.  L.  Co.  V.  Campbell,  138  N.  T.  (S43  [34 
N.  E.  370,  20  L.  K.  A.  463] ;  Peoole  ex  rd. 
Edison  El.  Co.  T.  WempU,  148  N.  T.  690 
[43  N.  E.  1701." 

The  case  of  State  v.  Kldd,  126  Ala.  413.  28 
South.  480,  affirmed  by  the  Supreme  Court 
of  the  United  States,  188  TJ,  S.  780,  23  Sup. 
Ct.  401,  47  U  Ed.  669,  recogntoes  that  the 
situs  of  corporate  stock  for  the  purposes  of 
taxation  is  a  matter  that  can  be  fixed  by 
legislation.  Its  holding  is  that,  unless  fixed 
by  statute,  Its  situs  for  the  purposes  of  taxa- 
tion la  at  the  domicile  of  the  owner.  Other 
cases  which  sustain  our  conclusion  In  this 
respect  are  Dundee  Mortgage,  etc.,  Oo.  v. 
School  Dlst.  No.  1  (0.  C.)  19  Fed.  359 ;  Sav- 
ings &  Loan  Society  v.  Mnltnomah.  Co.,  169 
U.  S.  421,  18  Sup.  Ot  392,  42  L.  Kd.  803! 
Mumford  v."  Bewail,  11  Or.  67,  4  Pac.  58C,  50 
Am.  Rep.  462;  Pullman's  Car  Co.  r.  Peaa- 
sylvanla,  141  U.  S.  19,  11  Sup.  Ct.  876,  35 
L.  Ed.  613;  Ooe  v.  Errol,  116  U.  8.  517,  6 
Sup.  Ct  475,  29  L.  Ed.  715;  Common  Coun- 
cil T.  Assessors,  91  Mich.  78,  61  N.  W.  787, 
16  Jj.  R.  A.  59;  Thompson's  Commentaries 
on  Corporations,  vol.  2,  f  2846 ;  Chesebrough 
V.  dty  and  County,  158  Gal.  659,  96  Pac. 
288 ;  GUlespte  v.  Gaston  ft  Thomas,  67  Tex. 
599,  4  S.  W.  248. 

We  are  not  Intimating  fliat  tbe  state  can- 
not tax  stocks  of  foreign  corporations  held 
by  its  residents,  and  eliminate  It  from  that 
of  domestic  corporations  en»pt  as  It  is  bur- 
dened by  the  taxes  upon  the  proper^  of 
the  corporation.  That  qnesUon  is  not  be- 
fore us.  In  some  states  such  laws  have 
been  sustained,  but  Uie  cases  thus  holding 
a.re  based  upon  statutes  to  fliat  effect,  or  due 
to  the  absence  of  any  statute  flzlng  their 
situs  wUfan  they  are  made  the  subject  of  tax 
ation  by  either  oonstltntlonal  or  statutory 
provision.  State  v.  Kldd,  126  Ala.  413,  08 
South.  480;  Kldd  T.  Alabama,  188  tT.  S.  780, 
23  Sup.  Ct  401,  47  L.  Ed.  669;  Wright  v. 
LouisvIUe  A  NasbviUe  R.  R.  Co.,  185  U.  S. 
219,  25  Sup.  Ct.  16,  49  L.  Ed.  167 ;  Bradley 
V.  Bander,  36  Ohio  St  28,  38  Am.  Rep.  547 ; 
Lee,  Treas.,  v.  Sturgea,  46  Ohio  St  153,  19 
N.  E.  660,  2  L.  R.  A.  556 ;  Sturges  v.  Car- 
ter, Treas.,  114  T7.  S.  511,  B  Sup.  Ct  1014, 
29  L.  Ed.  240 ;  San  Francisco  v.  Fry,  63  Cal. 
470;  San  Francisco  v.  Flood,  64  Cnl.  504,  2 
Pac.  264 ;  Seward  v.  City  of  Rising  Sun,  79 
Ind.  351;  Commonwealth  r.  Lovell,  126  Ky. 
491,  101  S.  W.  970. 

[t]  We  cannot  agree  that  the  proviso  to 
secUcb  6687,  supra,  when  applied  to  stocks 


of  foreign  corporations,  Is  i;i  conflict  with 
the  Constitution  wherein  it  provides  that 
all  laws  exempting  from  taxation  property 
other  than  that  mentioned  shall  be  void. 
Stocks  in  foreign  corporations  are  no  more 
potential  than  those  in  domestic  corpora- 
tiona,  and  If  this  section  conflicts  with  the 
Couatltutloq,  when  applied  to  stocks  in  for- 
eign coiporaUona,  It  must  in  many  cases  fall 
when  applied  to  those  in  domestic  corpora- 
tions. In  addition  to  the  authorities  which 
hold  that  for  the  purposes  ol  taxation  the 
situs  of  stock  in  both  foreign  and  dome^c 
corpora ttong  Is  a  matter  which  can  be  regu- 
lated by  le^Blatlon,  others  disclose  that  such 
reguladons  are  ta  no  sense  an  exemption  of 
any  proper^  from  taxation.  It  la  common 
knowledge  that,  when  our  present  revenue 
law  was  enacted,  we  had  ;In  this  stats,  and 
probably  always  will  have,  many  domestic 
as  well  as  for^gn  corporatlona  with  all  their 
property  within  the  state,  many  domestic 
corporations  with  practically  no  property 
within  the  state,  and  others  isC  each  dass 
with  part  of  ttaelr  property  wltiiin  and  part 
without  the  state.  Tbe  sto^s  of  some  of 
these  cwpoiations,  both  foreign  and  domes- 
tic^ are  aU  held  by  residents  of  this  stete; 
in  others,  all  by  nonreddents;  In  others, 
part  by  reddents  and  the  remainder  by  non- 
residents. It  ff^owa  that,  if  the  failure  to 
tax  the  stock  of  a  foreign  corporation  held 
by  residents  would  create  an  exemption  with- 
in the  meaning  of  the  Constitution  because 
It  has  no  ^operty  within  this  state,  it  would 
apply  as-well  to  the  stoelc  of  a  domestic  coi^ 
poration  when  its  property  is  without  the 
state.  Other  lllnstrations  could  be  made 
which  discloae  the  unjustneas  oi  such  a  posi- 
tion In  makii^  It  d(ud)le  taxation^  etc.— for 
Instance,  where  the  proper^  ot  a  fbreign 
corp(»ntlon  is  all  within  this  state.  In  gatSb 
case,  when  the  stock  is  owned  here,  taxes 
would  be  paid  upon  both,  while  the  domestic 
corporation  and  its  atockholders  reisdd^tts 
of  this  state,  with  practically  all  its  property 
without  tiie  stete,  would  pay  no  taxes  upon 
either  Its  stock  or  property  In  this  state  and 
only  upon  its  property  In  the  foreign  juris- 
diction. 

Our  Constltntion  provides  that  all  taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  shall  be  levied 
and  collected  under  general  laws  which  shall 
prescribe  such  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property 
real  and  personal.  If  the  position  that  sec- 
tion 5687,  supra,  creates  an  exemption  when 
apiriled  to  stock  in. a  foreign  corporation  is 
correct  It  would  equally  apply  to  stock  In 
many  domestic  corporations  for  city  and 
county  taxes.  Stocks  owned  by  a  resident 
of  one  city  and  coUn^,  when  the  domestic 
corporation  and  all  its  property  Is  situate  In. 
another  dty  and  county,  is  not  taxed  to  the 
owner  at  the  dty  and  county  of  his  residence 
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and  pays  no  taxes  tbere  foi' and  county 
[mrposes.  If  tbe  oorporaUmi  and  Its  property 
are  slCoate  outside  of  any  dty,  althon^  tbe 
owner  of  the  sto<^  Is  a  resident  of  a  city,  he 
pays  no  city  tax  thereon  at  all,  and  while  we 
concede  that  the  limits  of  a  dty  or  county 
are  different  tiom  state  lines,  yet  to  this  ez- 
tent,  if  it  la  an  exempti«i  of  personal  prop- 
erty prohibited  by  ttie  ponstltation,  the  re- 
sult would  be  the  same  wben  applied  to  anch 
local  taxes ;  but'  we  cannot  agree  that  it  is 
an  exemption  within  the  meaning  of  the  Gon- 
stitntion. 

Counsel  overlook  the  latter  part  of  tbia  sec- 
tion, wherein  It  provides  that  the  LegLsl^toze 
shall  prescribe  sodi  r^^ilations  as  shall  se- 
cure  a  Just  valuation  for  taxation  of  all  prop- 
erty, real  and  personal.  This  is  what  Oie 
Legtelature  has  attempted  by  providing  that 
corporate  stock  diaU  be  deemed  to  represent 
corporate  property,  ete.  Tbia  la  a  regulation 
for  the  purposes  of  taxaticm,  and  la  of  that 
class  contemplated  by  tbe  Constttntion.  Stan- 
ley V.  Little  Pittsburg  M.  Ga,  6  Colo.  416 ; 
Arapahoe  County  t.  Printing  Co.,  IS  Colo. 
Ai^.  189,  61  Pac.  494;  Carlisle  v.  Pullman 
Co.,  8  Colo.  820^  7  Pac.  164,  64  Am.  Rep.  66S ; 
Arapahoe  County  v.  Denvor  Union  Water  Co., 
82  Colo.  382,  76  Pac.  1060;  Taxation  of  Min- 
ing Claims,  9  Colo.  636,  21  Pac.  476 ;  People 
ex  rei.  v.  Henderson,  12  Colo.  869,  21  Pac. 
144;  Ames  v.  People,  26  Cola  88,  66  Pac. 
666;  American  RefMgerator  Ca  v.  Adams, 
28  Cola  m,  63  FaC  410. 

A  somewliat  similar  regulation  is  that 
whidi  provides  fbr  the  deduction:  of  debts 
fn»n  credits  in  the  case  of  tbe  Indlvldna]  tax- 
payer. Snch  deductlmis  ndght  be  considered 
as  meaning  an  exemption,  but  it  has  generally 
been  accepted  as  constitutional,  as  being  a 
classification  or  r^laticm  combining  the  per- 
sonal assets  and  liabilities  ct  the  taxpayer 
for  the  purposes  of  taxation.  This  ^vision 
has  been  upon  our  statute  books  ever  alnee, 
as  well  as  before,  the  adoption  of  tlie  Gon- 
stitntiw,  and  has  been  recognized  as  a  valid 
and  existing  law  in  the  levying  and  asseRs- 
ment  of  taxes.  Araimlioe  County  v.  Fidelity 
Savings  Ass'n,  81  Cola  47,  71  Pac,  876; 
Chase  V.  BoaM  of  Commissioners,  87  Colo. 
268,  86  Paa  1011,  U  Ann.  Cas.  488.  Other 
conrts  have  held  that  it  does  not  constitute 
an  exemption  within  the  meaning  at  a  con- 
stitutional provisloD  similar  to  ours.  Sav- 
Inj^  ft  Loan  Society  v.  Multnomah,  169  U.  S. 
421,  18  Sup.  Ct.  392,  42  L.  Ed.  803;  Florer  v. 
Sheridan,  137  Ind.  28,  36  N.  B.  366,  28  L.  R. 
A.  278;  Loan  &  Homestead  Ass'n  v.  Keith, 
153  111.  609.  39  N.  E.  1072.  28  L.  a  A.  66; 
Daly  Bank,  etc,  Co.  v.  Board  of  Commission- 
ers. S3  Mont  101,  81  Pac  950. 

For  the  purposes  of  taxation,  tbe  Constitu- 
tion compels  the  combining  of  certain  classes 
of  properties,  wherein  It  provides  that: 

"Ditches,  canals  and  flumeB  owned  and  naed 
by  individaals  or  corporations,  for  irrigating 
land  owned  by  such  individuals  or  corporaticaia, 
or  the  Individnal  members  thereof  shall  not  be 


separately  taxed  so  long  as  tiiey  riiall  b*  macd 

and  used  exdnsirely  for  anch  purposes." 

Is  there  any  more  reason  why  ditdiea^  eta, 
should  not  be  separatdy  ta»d  than  that  tbe 
stock  of  a  corporation,  whldi  In  a  sense  rep- 
resents its  property,  should  be?  We  do  not 
think  so,  and  In  our  oplnioD  to  ao  hold 
would  in  part  be  to  deatroy  the  ^Indple  or 
classification  to  secure  Just  valuations  pro- 
vided for  by  artide  10,  section  8,  of  the  Con- 
stltutl(Hi,  which  was  attonpted  to  be  ftdlow- 
ed  by  the  enactment  of  this  section. 

The  question  of  exemption  of  stodu  was 
urged  in  Jfersey  City  OasUgfat  Ca  v.  Jersqr 
aty.  46N.  J.Law.l94^atpagel96L  Inreply 
the  court  in  part  said: 

"Though  tbe  proviBioQ  of  tbe  act  of  1868, 
that  the  stockboldera  shHll  not  be  taxed  for  tbe 
stock,  has  been  characterized  as  an  exemption, 
it  is  not  snch  in  any  sense.  It  Is  meray  a 
declaration  of  tbe  intention  of  tbe  Legialatiue 
that  the  property  of  the  corporation  being  tax- 
able in  the  hands  of  the  company  aball  not  be 
again  taxed  in  tbe  hands  of  the  stockboldera.  A 
provision  so  manifestly  jast  will  not  be  held  to 
be  repealed,  unless  the  intention  to  repeal  it 
is  dearly  apparent." 

In  Appeal  of  Fox,  112  Pa.  837,  at  page  361, 
4  Ati.  149,  at  page  154,  It  is  hdd  that  a  tax 
upon  the  capital  stock  of  a  corporation  is  a 
tax  upon  Ita  property  and  assets.  The  court 
says: 

"It  has  beoi  repeatedly  decided  in  this  state, 
and  is  settled  law,  that  a  tax  upon  tbe  capital 
stock  of  a  corporation  is  a  tax  upon  its  prop- 
erty and  setiets.  •  •  •  We  do  not  think  the 
act  of  1886  Is  anoonatitutlonal,  becaose  it  does 
not  impose  Uie  tox  on  mortgages  upon  eoipora- 
tions." 

In  re  St  Louis  Loan  and  Investment  Ca, 
194  111.  609,  62  N.  E.  810,  Involved  a  statute 
which  provided  for  the  assessment  of  the 
shares  of  stock  in  such  associations  to  the 
stockholders  and  the  real  estate  to  the  as- 
sociation. The  assessor,  in  addition,  attempt- 
ed to  assess  the  notes  and  mortgages  held  by 
the  association.  It  was  held  that  the  act 
was  not  unconstitutional,  and  that  it  was  not 
an  exemption  of  property  from  taxation  or 
assessment  to  not  include  the  notes  and  mort- 
gages. In  commenting  (X96  111.  at  page  616, 
62  N.  E.  at  page  813)  the  court  said: 

"We  can  see  no  reason  why  tbe  LeglslatDre 
may  not  select  this  method  of  asseasmeDt.  and 
provide,  as  it  has,  that  outside  of  the  real 
estate  the  assessmeat  of  the  capital  stock  shall 
be  deemed  to  be  the  assessment  of  the  property 
of  th''  n!«ociation.  This  cannot  be  said  to  be 
an  exemption  of  property  from  taxation  or  ne- 
sessment,  but  simply  tbe  selection  of  one  of 
two  methods  subjecting  the  assets  of  such  as- 
sociation to  the  public  burden.  Such  being  oor 
view,  we  hold  that  the  board  of  review  was  not 
authorised  to  assess  the  notes  and  mortgages 
of  appellant  at  the  time  and  manner  shown  in 
this  case,  and  such  assessment  is  set  aside  and 
held  for  naught." 

The  case  of  Chesebrough  v.  City  and  Coun- 
ty, 153  Cal.  559,  96  Pac.  288,  discloses  that 
the  Califoruia  Constitution  then  nnder  con- 
sideration defined  property  as  including  cot- 
porate  stock,  yet  for  the  purposes  of  taxa- 
tion  it  was  held  that  to  the  extent  that  the 
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property  of  the  corporatioii  Is  situated  In 
that  Btate  It  Is  not  to  be  taxed.  To  put  it  an- 
other way,  it  was  held  that  the  tax  upoo  the 
property  was  corporate  to  the,  extent  of  its 
value  and  is  presumed  to  be  the  tax  upon  the 
stock.  In  Loan  &  Homestead  Association  t. 
Keith,  IS."}  III.  60»,  at  page  620,  39  N.  B.  1072, 
at  page  1075,  28  L.  R.  A.  66,  In  commenting 
upon  this  subject,  the  court  says: 

"While  it  may  be  cODceded  tbat  the  InterMt 

of  a  corporatloa  in  the  corporate  property,  and 
the  interest  of  the  stockholder  in  the  corpora- 
tion, are  separate  interests,  yet  in  reality  they 
both  represent  ooe  thing— the  money  invested  in 
the  corporation  by  those  who  organized  and 
created  it.  It  would  therefore  be  manifestly 
unjust  to  impose  a  tax  on  the  corporation  it- 
self, and  at  the  same  time  impose  a  tax  on  the 
shares  of  stock.  Such  a  course  would,  in  effect, 
require  money  invested  in  a  corporation  to  pay 
donble  taxation.  *  *  *  In  view  of  these 
facts,  the  Z^nslatore,  under  the  power  con- 
ferred by  the  Constitution  to  regulate  the  man- 
ner of  ascertaining  the  fair  valuation  of  prop- 
erty subject  to  taxation  and  the  mode  to  be 
adopted  in  the  assessment,  has  provided,  by 
general  law,  that  the  whole  assessment  shall 
be  made  against  the  corporation.  In  doing 
this  the  Legislature  did  not  intend  to  exempt 
any  property  from  taxation,  and  oo  property 
was  exempt  from  taxation." 

In  Stroh  t.  aty  of  t>etrolt,  ISl  Mich.  109, 
117,  90  N.  W.  1020,  1032,  it  is  said: 

"We  do  not  feel  called  upon  to  ignore  the 
plain  meaning  of  our  Constitution  by  carrying 
the  principles  tbat  the  corporation  and  its 
sbarcholderE  are  different  persona,  and  the  cor- 
porate property  and  the  snares  different  prop- 
erty, 80  far  as  to  say  that  the  taxing  of  both 
is  not  double  taxation  In  the  oommon  accepta- 


tion of  the  term  or  in  the  sense  of  the  Consti- 
tution." 

In  Georgia  Railroad  &  Banking  Co.  v. 
Wright,  125  Ga.  589,  at  page  600,  64  S.  B. 
52,  at  page  57.  the  court  says: 

"A  share  of  stock  In  a  corporation  has  nc 
inherent  or  intrinsic  value.  The  General  As- 
sembly may  declare  that  for  the  punioses  of 
taxation  it  shall  have  that  value  which  the 
owner  may  derive  from  it  in  the  markets  of  the 
world.  The  General  Assembly  cannot  make  it 
a  subject  of  taxation  at  an  arbitrary  value; 
but,  if  it  is  a  thing  which  can  be  bought  and 
sold  upon  the  nuirket,  it  is  within  the  authority 
of  the  lawmaking  power  to  declare  that  for 
the  purposes  of  taxation  it  shall  be  treated  in 
the  hands  of  the  owner  as  of  the  value  which 
it  would  command  In  the  maikeL  When  that 
which  gives  it  value  has  been  taxed,  the  Gen- 
eral Assembly  is  not  required,  under  the  Consti- 
tutiou,  to  tax  it  again  through  the  medinm  at 
the  shareholder." 

Other  cases  in  principle,  which  sustain  our 
conclusion  In  this  respect,  are  Commonwealth 
V.  American  Car  Co..  203  Pa.  302.  82  AtL  326 ; 
Germanla  Trust  Co.  v.  San  Francisco,  128 
OaL  589,  61  Pac  178;  Ghassanlol  v.  Board 
of  Assessors,  120  La.  777,  46  South.  604; 
State  T.  St  K  K.  a  *  N.  Bp.  Co.,  77  Mo. 
202. 

It  follows  that  the  combining  of  the  share 
of  the  capital  stock  of  a  corporation  and  its 
corporate  property  for  the  purposes  of  taxa- 
tion, whereby  all  are  taxed  as  a  unit,  can  In 
no  rational  or  logical  way  be  construed  into 
meaning  an  exemption  of  any  property  from 
taxation.  The  imSgauatt  la  affirmed. 

Affirmed. 
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BIDDLB  T.  NEWMAN.    (No.  7773.) 

(Supreme  Court  of  Colorado.    Dec.  7,  1914.) 

BOUNDABIES    (i  37*)  —  ESTABLISHUBNT  OF 
COBNEE— SUFpCIENCT  OF  EVIDENCE. 

Evidence,  Id  an  action  under  Kev.  SC.  1908, 
e.  24,  relative  to  the  establiahmeot  of  disputed 
bouDdariea,  held  to  Buatain  a  finding  that  the 
corner  atone  called  for  in  Uie  field  notes  of  Uie 
government  survey  was  lost. 

[Ed.  Note.— For  other  cajses.  Bee  Boundaries, 
Cent  Dig.  SB  184r-191;  Dec  Dig.  {  37.*] 

Error  to  District  Court,  Morsan  County; 
H.  P.  Burke.  Judg& 

Action  by  Pheby  3.  Blddle  against  Emily 
O.  Newman.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

James  E.  Jewel,  of  Ft,  Morgan,  for  plain- 
tiff In  error.  Stephenson  &  Stepbenson,  of 
Ft  Morgan,  for  defendant  in  error. 

MUSSEB,  C.  J.  This  writ  of  error  brings 
up  for  review  a  judgment  of  the  district 
court  establishing  the  corner  common  to  sec- 
tions 6  and  6,  township  3  north,  and  sections 
31  and  32,  township  4  north,  range  58  west, 
In  Morgan  county.  The  action  was  prosecut- 
ed under  the  provisions  of  chapter  24,  Code 
1908.  A  commissioner  was  appointed,  who 
took  testimony,  examined  the  ground,  made 
a  survey,  and  reported  to  the  district  court 
Exceptions  '  to  the  report  were  filed,  heard, 
and  overruled.  The  report  was  approved, 
and  the  comer,  as  therein  located,  was  es- 
tablished by  the  decree.  The  case  presented 
to  tills  court  in  the  briefs  Involves  only  the 
evidence  and  what  was  proved  thereby.  The 
plaintiff  in  error  contends,  with  which  con- 
tention the  defendant  In  error  and  the  dis- 
trict court  agree,  that  where  the  government 
surveyor  placed  a  stone  or  other  monument 
to  mark  a  corner,  and  the  point  where  it  was 
placed  can  be  located,  that  point  is  the  cor- 
ner. The  plaintiff  In  error  seems  to  contend 
that  her  evidence  shows  conclusively,  or  by 
a  preponderance,  that  the  government  sur- 
veyor placed  a  stone  as  called  for  In  the 
field  notes  to  mark  the  disputed  corner  at 


the  point  where  she  alleged  the  comer  was. 
If  this  were  so,  the  corner  ought  to  have  been 
established  at  that  point  The  commission- 
er and  the  court  however,  took  a  different 
view  of  the  evidence  from  that  taken  by  the 
plaintiff  in  error.  After  reading  and  care- 
fully considering  all  the  evidence,  which  It 
would  be  unprofitable  to  analy2e  at  length 
in  an  oplnlcm,  we  are  Impressed  that  the  dis- 
trict court  was  correct  In  the  findings  U 
made. 

There  was  some  evidence  that  a  comer 
stone  had  been  found  at  the  point  whldi  the 
plaintiff  in  error  claimed  was  the  comer.  It 
appears  to  us  that,  aside  from  the  testimony 
of  one  witness  tliat  was  too  vague  and  in- 
definite to  be  considered,  the  (oe-time  exist- 
ence of  a  comer  stone  at  that  p<dnt  was  In- 
dicated by  an  opinion  of  one  witness  who  had 
made  a  survey  many  y^ra  before  on  the 
township  lin&  This  opinion,  which  wu,  no 
doubt  an  honest  one,  was  really  onfortlfled 
by  any  good  reason.  The  testimony  did  not 
Identify  the  stone  as  a  oomer  mcninment  hy 
any  of  the  Indlda  that  go  to  Identify  such  a 
monument  The  other  witnesses  based  their 
oonduslona  on  this  opinion. 

When  all  the  erfdraice  is  constdered,  direct 
drcumstantlal,  and  Inferential,  it  lOLvea  a 
distinct  impression  upon  the  mind  that  the 
stone  was  not  a  comer  monument  The  dis- 
trict court  found  lhat  it  was  not  by  find- 
ing that  from  the  evidence  the  corner  was  a 
lost  comw,  aa  the  court  termed  it  The  rule 
that  oourses  and  distances  must  yield  to 
monuments  when  Identified  was  not  riolated 
by  the  court  aa  contended,  nie  court  held 
that  the  comer  atone  called  for  In  the  field 
notes  waa  los^  and.  in  the  abeotoe  of  uvuOi 
monument  proceeded  to  establish  the  comer 
from  the  best  evidence  at  hand.  No  sufficient 
reason  appears  tor  disturbing  the  condudon 
reached. 

The  Judgment  Is  afflrmed. 

Jtidgmoit  affirmed. 

GARRIGUES  and  SCOTT,  JJ.,  concur. 
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8AGABA  T.  CHICAGO,  B.  I.  *  P.  BT.  CO. 
(No.  7747.) 

(Supreme  Conrt  of  Colorado.    Dec.  7,  1914.) 

1.  Master  and  Sebtant  (5  286*)— Injubt  to 
Sebvant  —  Negligence  —  Question  fob 

JDBT, 

In  aa  action  against  a  railroad  company 
for  injuries  to  a  member  of  a  track  repair  crew 
Btmck  by  a  train,  evidence  held  to  require  Bub- 
mission  to  the  jury  of  the  issue  of  negligence 
in  tlie  operation  of  the  train. 

[Ed.  Note.— Fdr  other  cases,  see  Master  and 
Semnt,  Cant  Dig.  tt  1001.  1008,  1008.  1010- 
lOlB,  1017-1083,  1036-1042,  1044,  1046-1050; 
Dec  Dir.  i  286.*] 

2.  Hastes  and  Sebtant  ^  187*)— Injcbie8 
TO  Trace  Kepaibbb  —  Obligation  or  Eu- 

PLOYXB. 

Trainmen,  when  approacUuR  track  repair- 
ers, miut  dgnal  them  so  tiiat  tnej  mmj  feave 
the  trade  in  time  Ut  avoid  injury. 

[Ed.  Note.~For  other  cases,  see  Master  and 
SerraDt,  Cent  Dir.  Jl  269,  m,  273,  274,  277. 
278;  Dec  Dig.  |  137.»] 

8.  Hastes  and  Sebvant  (fi  2S6*>— Injitbt 
TO  Track  Rkpaibbb»-Cabe  Rbquieed. 
It  is  the  daty  of  track  repairers  to  keep 
nch  a  lookout  for  the  approach  of  trains  as  is 
oonsistent  with  the  daty  of  a  prudent  man 
similarly  sHuated.  but  they  sre  tmly  required 
to  exerdse  such  care  u  is  omslstent  witii  the 
performance  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  681.  tW-^^\  Dec  Dig. 
i  236.*] 

4.  Master  and  Servant  (f  289*)— Injubt  to 
TsACK  Refaibbbs— Case  Rbquisbd. 

Whether  a  trsck  tepafeer,  who  looked  for 
approaching  trains  at  intervals  of  from  one  to 
ten  minutes,  exercised  proper  care  for  his  own 
safety  held  for  the  jury, 

[Ed.  Note.— For  othor  caaes,  see  Master  and 
Servant.  Cent  Dig.  %%  K)fi»ri090,  1092-1132; 
Dec.  Dig.  \  289.*f 

6-  Masteb  and  Sebvant  (|  236*)— Injubt  to 
Track  Repaibebs— Cabs  Requisbd. 

The  degree  of  care  to  be  observed  by  track- 
men, engaged  In  repairing  a  railroad  track, 
must  be  determined  by  the  facts  of  the  case, 
and,  wbere  they  are  working  In  yards  where 
switch  engines  are  coQBtantly  moving  over  the 
tracks,  they  are  held  to  a  stricter  degree  of  care 
than  when  working  along  a  line  of  track  over 
which  trains  pass  only  occasionally. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  IS  681,  723-742 ;  Dec  Dig, 
i  236.*I 

6.  Masteb  and  Sebvant  ({  289*)— Injubt  to 

SeBTANT  —  NsaUOENCX  —  CONTBIBUTOST 

NKdLioENCB— Last  Clbab  Change. 

Ad  engineer  received  a  signal  of  permis- 
sion to  pass  over  a  track,  while  being  repaired, 
when  aboot  400  feet  from  a  track  repairer. 
There  was  a  clear  view  of  the  track  and  all 
the  men  on  and  about  tt  After  receiving  the 
signal,  there  was  no  time  in  which  the  engineer 
could  not  by  the  exercise  of  reasonable  care, 
have  seen  the  track  repairer  in  a  perilous  posi- 
tion and  to  have  stopped  his  train  before  in- 
juring him,  but  he  did  not  stop  it  until  It  had 
Moceeded  sbout  260  feet  after  striking  him. 
Meld  to  raise  the  question  of  liability  under  the 
last  clear  chance  doctrine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  (g  1060,  1090,  1092-1132; 
Dec  Dig.  S  289.*] 


Error  to  District  Courts  DoiTer  Gonn^; 
H.  C.  Riddle,  Judge. 

Action  by  Y.  Sagara  against  the  Chicago. 
Rock  Island  &  Pacific  Railway  Company. 
There  was  a  judgment  for  defendant;  Bnd 
plalntlfl  brings  error.  Reversed. 

Stark  &  Martin,  of  Denver,  for  plaintUI  In 
error.  Wm.  Y.  Hodges  and  Mason  A.  Lewis, 
both  of  Denver,  for  defendant  In  error. 

SCOTT,  J.  The  plaintifr  was  an  employ^ 
of  tbe  Denver  &  Rio  Grande  Railroad  Compa- 
ny, and  working  as  one  of  a  gang  of  track- 
men upon  the  tracks  of  said  company,  about 
one  mile  nortb  of  a  station  named  Pinion, 
between  the  dtles  of  Colorado  Springs  and 
Pueblo. 

The  defendant,  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  operates  Its  trains 
between  the  said  dtlea  over  the  tracks  of  the 
Denver  &  Rio  Grande  Company.  The  traiu 
that  caused  the  Injnries  complained  of  was 
proceeding  from  Colorado  Springs  in  a  south- 
erly direction  toward  Pueblo.  The  plaintiff 
was  at  the  sontb  end  of  the  sqoad  of  men, 
working  on  the  track.  Tbe  line  of  men  ex- 
tended a  distance  of  about  300  feet;  the  plain- 
tiff being  at  the  extreme  south  end  of  this 
line.  The  engine  of  the  train  struck  the 
plaintiff,  causing  severe  injuries,  inclndlng 
the  crashing  of  one  of  his  legs,  so  that  ampu- 
tation became  necessary.  At  the  close  of 
plaintiff's  testimony,  the  court  directed  a 
verdict  for  the  defendant  company.  TTpon 
this  ruling  the  case  is  before  ns  for  review. 
The  grounds  npon  which  the  motion  for  a  di- 
rected verdict  was  based  were  that  no  negU- 
gence  whatever  appears  upon  the  part  of  the 
defendant;  that  the  testimony  shows  the 
plaintiff  to  have  been  guilty  of  contributory 
negligence;  and  that  the  Injury  arose  oat  of 
the  risks  assumed  by  tbe  character  of  the 
employment 

[1]  It  appears  that  the  train'  had  slowed 
down  as  it  approached  the  trackmen,  and 
when  at  a  point  about  100  feet  north  of  the 
foreman,  who  stood  at  the  north  end  of  the 
line  of  wottunoi,  the  lattw  gBTe  the  engineer 
a  sUcnal  to  proceed.  At  the  time  the  engine 
struck  the  gdalntlff,  tbe  train  was  moving  at 
a  speed  of  about  five  mllee  per  hour.  The 
plalntUf  was  at  Uie  time  of  tbe  accident  fac- 
ing tile  south,  with  his  back  to  the  approach- 
ing train,  engaged  In  qpaclng  and  adjusting 
ties,  111  a  stooped  portUon,  worlclnK  with  a 
shoTel,  and  standlns  betwmn  tlie  ntils.  A 
fellow  worbnaB,  who  was  also  Injured,  was 
working  with  plalntlfl  and  engaged  In  spik- 
ing the  talis  to  tbe  ties  as  these  were  adjust- 
ed by  the  plaintiff.  The  testtanomy  shows  this 
work  oecasioned  some  nds^  and  also  that 
there  was  at  the  time  a  fast  morlng  train 
imyFiTig  npfm  the  track  of  another  railroad, 
about  200  fleet  distant,  and  moving  in  an 
oppmdte  direction  to  tiiat  (tf  the  train  In  qnes* 
tion. 
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The  plalnHff  testifles  that  be  wu  not  aware 
that  the  train  was  aroroachlng  prior  to  the 
Injury;  that  no  bell  was  rung  nor  ^irtilBtle 
Mown  nor  other  warning  of  Its  approach. 
The  train  was  moving  on  a  downgrade  aC 
abont  one-half  of  1  per  cent,  and  ctHisiated 
of  an  engine,  eight  freight  cars,  and  caboose. 
\  locomotive  engineer,  who  bad  run  over  the 
track  for  many  years,  testified  that  such  a 
train,  at  the  rate  of  speed  given,  nmnlng  tn 
that  direction  and  at  that  point,  could  have 
been  stopped  from  within  26  to  80'  feet  It 
appears  that  the  train  did  proceed  about  250 
feet  after  striking  the  platntllt. 

One  of  the  workmen,  an  Interpreter,  testi- 
fied that,  attet  the  foreman  gave  tbe  s^nal, 
be  called  out  to  the  men,  but  the  plalntlft  did 
uot  bear  blm,  and  it  does  not  appear  that  he 
was  sufficiently  near  to  hear  the  call. 

The  plaintiff  says  that  he  bad  worked  in 
the  same  capacity  for  some  time,  knew  that 
tr.ains  were  likely  to  pass,  and  also  that  it 
was  tbe  rule  and  custom  for  engineers  to  blow 
the  whistle  and  ring  the  bell  on  approaching 
the  workmen,  and  that  it  was  his  rule  to  look 
for  approaching  trains  at  intervals  of  from 
one  to  ten  minutes.  Tbe  court,  however, 
struck  out  the  testimony  as  to  the  custom  of 
engineers,  on  the  theory  that  the  plalnUfl 
was  not  an  employ^  of  defendant  company. 

There  appears  to  be  a  plain  view  of  the 
track  for  at  least  a  mile  north  of  the  point 
where  plaintiff  was  Injured,  and  two  of  the 
witnesses  say  tbey  saw  the  train  at  a  point 
several  hundred  feet  north  of  where  the  men 
were  working,  but  theee  witnesses  were  not 
nearer  plaintiCT  than  160  feet,  and  to  the 
north  of  him. 

The  court  lefnsed  to  permit  witnesses,  oth- 
er than  the  rlulntiff,  to  testify  that  the  whis- 
tle was  not  blown  or  the  bell  rung  before  the 
accident,  but  suggested  that  such  testimony 
would  be  proper  if  It  could  be  shown  that  the 
warning  was  given  before  the  foreman  signal- 
ed the  engineer.  Just  why  such  distinction 
should  bo  made  Is  not  d^r,  and  particularly 
in  a  case  where  no  warning  was  given  at  all. 
It  It  was  the  duty  of  the  engineer  to  give 
warning  at  all.  It  was  his  duty  to  do  so  at 
any  point  within  reasonable  time.  A  wit- 
ness named  Ono  testlQed  that  he  was  about 
ISO  feet  north  of  plaintiff,  and  that,  when  the 
engine  came  within  abont  IBO  feet  of  him,  the 
engineer  turned  around  and  hxdced  the  other 
way,  and  was  still  looking  badnraid  when 
tbe  engine  passed  blm. 

The  train  was  running  slowly  on  a  down* 
ward  grade,  and  therefore  It  could  not  have 
made  mndi  noise  In  tbe  matter  of  tbe  move* 
ment  aloD&  Hie  signal  given  to  the  engineer 
ooolj  mean  only  that  the  track  tbta  being 
repaired  waa  In  sach  condition  as  tbe  tnUn 
mUM  pass  over  It  Tbe  workmen,  or  at  least 
a  put  of  them,  were  still  at  work  on  tbe 
tra^  No  whistle  waa  blown,  no  beAl  was 
rung,  or  other  warning  gUvea,  and  tbe  engi- 
neer blmsdt,  from  the  time  he  nadwd  tbe 


squad  of  men  untU  be  readied  a  piflnt  mid- 
way between  tbe  northerly  and  southerly 
ends  of  tbe  gang  of  men,  or  a  distance  of 
abont  150  feet  at  least,  and  posrihty  untn  the 
pUdntlff  waa  strnck,  was  looking  backward, 
and  thus  dearly  guilty  of  a  i^atlon  ctf  hfs 
duty.  That  be  could  have  stopped  fais  train 
at  any  time  wtthln  a  distance  of  2B  to  30  feet, 
coupled  wMb  tbe  fact  that  be  did  not  stop 
the  train  until  It  had  passed  a  distance  of 
250  feet  after  striking  tbe  plalntUf,  all  this 
is  suOlfluit  evidence  of  n^ligmce  aa  to  im- 
pose the  clear  duty  upon  the  court  to  snlmilt 
that  goestloD  to  the  Jury. 

[21  Tbe  duty  of  a  railway  company  under 
such  circumstances  Is  stated  by  Judge  Thomp- 
son to  be: 

"It  is  tbe  manifest  duty  of  a  railway  eompsiiy 
to  provide  that,  when  a  train  apiwoachea  a 
^up  of  track  repairen  mgaged  In  their  work. 
It  shall  sisoal  tbem  to  the  end  that  tbey  may 
eet  oat  of  tbe  way.  The  reason  Is  plain  to 
Judges  who  are  desirons  of  justice  and  right 
A  squad  of  railway  laborers  will  not  be  able, 
while  attending  closely  to  their  daties,  to  keep 
a  strict  lookout  for  approaching  trains :  bat  ab- 
sorbed in  the  performance  of  tiiose  duties,  bent 
down,  watching  the  track,  shoreltng  gravel,  or 
driving  spikes,  a  rapidly  moving  train  may 
come  upon  them  without  their  being  aware  of  its 
presence  Id  time  to  step  aside  for  It  to  pass.  On 
tbe  other  band,  the  servanta  of  the  company  in 
charge  of  the  train  are  driving  the  instmmeDt 
of  danger,  and  there  Is  a  manifest  duty  oa  tlieir 
part  to  keep  a  constant  lookout  to  the  end  of 
protecting  from  danger  all  persons  who  may  be 
lawfully  on  the  track,  and  of  warning  them  in 
time  to  enable  tbem  to  avoid  being  run  over.** 
Thompson  on  Negligence,  |  4488. 

This  doctrine  seems  not  only  to  t>e  sound 
but  is  well  sustained  by  the  authorities.  Un- 
der the  state  of  facts  presented,  tbe  court 
cannot  say,  as  a  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. 

[3]  Without  doubt.  It  waa  the  duty  of  the 
plaintiff  to  have  kept  such  lookout  for  the 
approach  of  trains  as  Is  consistent  with  ttie 
duty  of  a  prudent  man  similarly  situated. 

[4]  Tbe  plaintiff  testifies  that  be  lo<Aed  for 
approaching  trains  at  intervals  of  from  one 
to  ten  minutes.  Whether  this,  under  all  tbe 
circumstances,  was  snffldent,  or  whether  it 
constituted  negligence,  was  a  qnestlon  of 
fact  for  the  Jury,  and  not  a  oraidiudtxi  of  law 
for  the  court. 

It  was  held  in  Smith  v.  Soutbem  Pacific 
Oa,  68  Or.  22.  113  Pac  41,  Ann.  Oaa.  1913A. 
434,  tbat  where  a  railroad  tradcman  Is 
working  on  a  track  which  Is  being  used  tot 
tbe  passage  of  trains,  it  cannot  be  deter- 
mined, as  a  matter  of  law,  bow  <rften  he  Is 
required  to  look  In  order  to  fulfill  tbe  doty 
of  ordinary  care ;  that  being  a  question  for 
tbe  Jury.  It  was  further  said  In  that  case 
tl^t  where  a  railroad  trackman  was  en- 
gaged in  repairing  the  track  under  sddi  dr- 
cumstances  as  would  Justify  him  in  asnim- 
ing  that  ordinary  care  would  be  obssred 
to  warn  blm  of  approaching  danger,  be  wss 
only  reanired  to  exerdae  sncli  care  and  vlgl- 
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lance  in  discovering  the  peril  and  arolding 

ttie  Injury  as  was  cmiaisteut  with  the  per- 
formance of  the  wotic  In  which  he  was  en- 
gaged. To  the  same  effect  are  the  cases  of 
St  U,  I.  H.  A  8.  Ry.  Go.  r.  Jackson,  78  Ark. 
100,  93  &  W.  746,  6  U  R.  A.  (N.  8.)  646,  8 
Ann.  Caa.  828;  Schnltz  y.  C,  M.  ft  St  F.  By. 
Co.,  57  Minn.  271»  60  N.  W.  1&2;  Sboner  r. 
Pennsylvania  Co^  130  Ind.  170,  28  N.  B.  616, 
20  N.  B.  775. 

[i]  The  d^ree  of  care  to  be  observed  by 
a  trackman  in  such  cases  must  be  determined 
by  the  facts  and  drcomstances  of  the  par- 
ticular case.  As  for  Instance,  If  working  In 
the  yards  of  a  railroad  company  where 
switch  engines  are  constantly  moving  over 
the  tracks,  then  the  workman  would  neco^ 
sarlly  be  held  to  a  stricter  d^^ree  of  care 
than  if  working  almg  a  line  of  track  over 
which  trains  pass  only  occasionally.  The 
question  of  contributory  negligence  In  this 
caae  was  clearly  for  the  Jury,  under  proper 
Inatmctlons. 

[I]  But,  If  eontributoi;  negUgmoa  In  this 
case  should  be  conceded,  then,  under  the  tes- 
timony, the  question  nf  the  last  clear  diance 
is  entitled  to  conslderatloii  and  determina- 
tion by  the  Jury. 

The  engineer  received  the  signal  of  permis- 
sion to  pass  over  the  track,  then  being  re- 
paired, when  about  400  feet  from  the  ptaln- 
tUf.  It  was  In  the  daytime.  There  was  a 
clear  view  of  the  track  and  all  the  workmen 
upon  and  aboat  It  at  the  time.  These  ap- 


pears to  be  no  tune  after  receiving  the  sig- 
nal that  the  «»ng**tw>»  could  not,  by  the  ex- 
ercise of  reasonable  care,  have  seen  the 
plaintiff  In  his  perilous  position  to  have 
stopped  hia  train  at  any  time  within  20  to 
30  feet,  but  that  be  did  not  stop  It  nntU  U 
had  {wooeeded  250  feet  after  stiikicg  the 
plaintiff  tends  to  conflrm  the  testimony  of  the 
witness  that  the  engineer  was  looking  back- 
ward at  least  a  part  of  the  time,  and  also 
to  justify  the  inference  that  be  did  not  see 
the  plain  tiff  untU  after  the  accident  all  of 
whldh,  if  true,  ctmstltutes  such  neglect  of 
duty  as  wlU  entitle  the  plaintiff  to  recover. 

Counsel  for  defendant  attack  vigorously 
the  doctrine  of  the  last  clear  chance,  as  an- 
nounced by  this  court  in  the  case  of  Denver 
ft  Bio  Grande  Co.  t.  Buffehr,  80  Cola  2T. 
This  doctrine  has  been  repeatedly  reaffirmed 
and  reiterated  by  this  court;  the  last  re- 
ported case  upon  that  subject  being  that  of 
Catlett  T.  C<dorado  Southern  Co.,  66  Cdo. 
463, 139  Pec.  14.  This  rule  is  reasonable  and 
humane  and  Is  so  w^  settled  In  this  Juris- 
diction that  we  mnst  dedlne  to  forUier  con- 
sider it 

The  contmtlon  of  defendant  in  error  that 
facts  are  not  snffldently  pleaded  to  entitle 
the  plaintiff  to  recover  under  this  rule  is  not 
Justified  by  an  examination  of  the  pleadings. 

The  Ju^ment  la  reversed,  and  ttie  ease  re- 
manded. 

MUSSBB,  a  and  GABBBBT,  con- 
cor. 


Digitized  by  Google 


884 


144  PACIFIO 


BEPORTEB 


KEMDRICK,  Ooanty  Treasurer,  t.  TWIN 
LAKBS  KBSEBVOIB  GO. 

(No.  amd 

(Supreme  Conrt  of  Olorado.   Dec  7,  1914.) 

1.  Taxation  (S  234*)— Exemption— MtmiAL 

IbBIGATION  OiNAL—DAMa  AND  GATES, 

The  dams  and  gates  in  the  outlet  canal  of 
a  reservoir  belonging  to  a  mutual  irrigation  com- 
pany are  not  taxaWe  apart  from  the  water 
rights,  since  the?  are  not  improvements  on  the 
land,  but  are  parts  of  the  canal  which  is  under 
the  Conititutioa  exempt  from  separate  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  |i  881,  382 ;  Dec.  Dig.  f  234.*] 

2.  Taxation  Q  257*)— Flaw  of  Taxatiow— 
Besebvoib  Biohts— "Real  Estatb"— "ni- 

^■BOVEMENT." 

Under  Rev.  St.  1908,  i  6540,  providing  that 
for  purposes  of  revenue  the  term  "real  estate" 
shall  include  ell  improTements  and  the  term 
"improrements"  shall  include  water  rights, 
the  water  rights  in  a  reservoir  owned  by  a 
mutual  irrigation  company  are  taxable  as  im- 
provements upon  the  irrigated  land  In  the 
county  in  which  the  land  is  situated  and  are  not 
taxable  in  the  county  in  which  the  reservoir  la 
located. 

[Ed.  Note.— For  other  cases,  see  TsxatioD, 
Cent  Dig.  {  429;  Dec.  Dig.  S  257.* 

For  other  definitlonB,  see  Words  and  Phrases, 
First  and  Second  Series,  Improvement;  Beat 
Property.] 

3.  Taxation  (S  23*)— Place  or  Taxation- 
Leoislative  Contbol. 

Unless  restrained  by  the  (3onstitntion,  the 
Legielatnre  has  power  to  fix  the  situs  of  prop- 
erty for  the  purpose  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  59 ;  Dec.  Dig.  §  26.»] 

En  Bauc.  Error  to  District  Court,  Lake 
County;  James  Owen,  Judge. 

Action  between  Frank  E.  Kendrick,  as 
County  Treasurer  of  Lake  (3ounty,  and  the 
Twin  Lakes  Reservoir  Compaoy.  Judgment 
In  favor  of  the  Re&ervcdr  Company,  and 
Frank  E,  Keudrick  brings  error.  Affirmed. 

Joseph  W.  Cilark^  of  LeadvUle,  tor  plain- 
tiff In  errw.  W.  h.  Hartman,  G.  A.  Ball- 
relcb,  and  Chas.  W.  O'Donnell,  all  of  Pneblo, 
for  defendant  In  error. 

GARRIGUES.  J.  1.  This  action  InvolTes 
the  legality  of  a  tax  assessed  and  levied  up- 
on a  reservoir  'system  storing  water  for  Ir- 
rigation In  Lake  county  to  he  used  upon 
lands  in  Crowley  county.  After  the  com- 
plaint, answer,  and  replication  were  filed, 
the  cause  was  submitted  to  the  court  by 
agreement,  and  the  facta  settled,  In  the  main, 
by  an  agreed  statement  In  open  conrt;  the 
right  to  maintain  the  action  not  being  ques- 
tioned. 

The  Twin  Lakes  Reservoir  Company,  de- 
fendant In  error,  is  a  mutual  corporation  or- 
ganized nnder  the  laws  of  Colorado  for  the 
purpose  of  acquiring  the  site  known  as  Twin 
I^akes  In  Lake  county,  for  a  reservoir,  stor- 
ing water  therein  for  irrigatton,  and  conduct- 
ing It  to  where  It  la  to  be  applied  for  the  ex- 
clusive use  of  its  stockholders  In  Otero,  now 


Crowley,  ooimtr-  Ltke  esetik  te  liie  old  ov^ 
let  or  natural  water  eonrse  connecting  Loir- 
er  Twin  lAka  with  the  Arkansas  river.  la 
utlUzlng  the  reservtdr,  a  solid  dam  ms  bimt 
across  tills  channel  trmn  bank  to  bank,  and 
a  new  anal  about  a  mile  long,  called  the 
outlet  canal,  constructed  from  the  margin  of 
Lower  Twin  Lake  to  Lake  credc  The  stor- 
ed water  la  conducted  thnni^  this  caaal 
from  the  Lower  lAke  Into  I^ke  creek,  thence 
Into  the  Azfeanaaa  river,  and  down  this  stream 
through  the  eoonties  of  Lake,  Chaffee^  Fre- 
mont, and  Pueblo  to  the  rlrer  headgate  <rf 
the  Colorado  canal  in  Pueblo  county,  thence 
through  the  canal  into  Crowley  couDty. 
where  It  Is  distributed  pro  rata  to  its  sto^- 
holders,  who  use  It  exclusively  for  Irrigating 
their  lands  in  that  county.  Hie  corporation 
is  purely  a  mutual  reservoir  company,  In 
which  the  capital  stock  stands  for  and  repre- 
sents the  consumer's  Interest  In  tbB  reserrolr, 
canal,  and  water  rights.  The  benefit  derived 
from  owning  the  stock  is  ttie  exdudve  usa 
of  the  water  it  represents.  It  Is  not  a  divl- 
Aead  corporation,  a  fflvldend  has  never  been 
declared,  and  nnder  ita  charter  never  can  be 
declared  on  Its  capital  stock.  All  expense** 
and  obllgatltHts  of  the  oompany.  Including 
the  cost  of  operation  and  m^tenance  of  Iti 
works,  are  paid  by  annual  assessments  on 
the  capital  stock,  pro  rata,  voted  by  flw 
stockholders^  and  it  has  no  othtf  means  of 
raising  lerenue. 

In  1007,  the  assessor  at  Lake  coant7  add- 
ed to  the  tax  schedule  turned  In  by  theoom- 
pany  the  following  Item,  "A  structure  known 
as  a  dam  and  gate  across  the  present  outlet 
of  lower  lake,"  and  fixed  and  assessed  the 
value  thereof  at  $50,000 ;  also,  "a  dam  across 
the  lower  outlet  of  lower  lake,"  and  fixed  and 
assessed  the  value  thereof  at  95,000:  These 
two  items  were  added  by  the  assessor  to  the 
tax  schedules  for  the  years  1008,  1909, 1910, 
1911,  and  1012.  The  95,000  item  added  by 
the  assessor  is  tlie  dam  across  I^e  creek, 
which  is  the  old  outlet  or  natural  channel 
from  Lower  Twin  Lake.  The  company  con- 
structed and  maintained  in  the  outlet  canal, 
called  the  "present  outlet,"  ste^  headgatea, 
400  feet  from  the  margin  of  the  lake,  rest- 
ing on  a  concrete  foundation,  with  stone  and 
concrete  retaining  walls  t>etween  the  sides 
of  the  gates  and  the  sides  of  the  canal,  which 
gates  can  be  raised  and  lowered  and  are  used 
for  the  purpose  of  retaining,  relating,  and 
drawing  water  from  the  reservoir.  This 
structure  constitutes  the  $50,000  item  added 
by  the  assessor  on  "a  structure  known  as  a 
dam  and  gate  across  tiie  present  outlet" 
These  works  are  located  on  a  tract  of  land 
comprising  about  35  acres  listed  as  lot  3  In 
the  N.  B.  %,  S.  B.  22—11—80,  the  as- 
sessed valuation  of  which,  for  1907,  was  $147; 
the  tax  levied  and  assessed  against  It  amoiuit- 
Ing  to  $4.62.  The  company  paid  all  the  tax- 
es on  all  Its  property  In  Lake  county  for 
1907  and  all  prior  and  subsequent  years  ex- 
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cept  tbe  two  Items  added  to  the  sdiednles, 
and  lot  8.  It  tendered  tbe  tax  on  this  lot, 
which  tender  the  treasurer  refnaed  to  ac- 
cept unless  it  also  paid  tbe  taxes  on  tluse 
disputed  items. 

The  agreed  statement  of  facta  contains,  in- 
ter alia,  the  following: 

"That  tbe  plaintiff  has  each  year,  within  tiie 
time  prorided  by  law,  tamed  In  to  the  county 
assessor  of  Lake  connty  its  sworn  tax  scbednle 
covering  all  of  its  property  subject  to  taxation 
in  said  county  and  has  paid  the  taxes  thereon 
each  year,  except  only  that  it  has  not  included 
in  such  tax  schedule  tbe  dam  and  the  sates  In 
the  outlet  canaU  the  taxability  of  which  is  an 
issue  in  this  case,  but  that  the  company  in  Its 
various  tax  schedules  included  the  land  on  which 
the  earth  dam  is  situate  and  the  outlet  gates  lo- 
cated. That  in  and  fw  the  year  1907  the  then 
county  assessor  of  Lake  county  added  to  tbe  tax 
schedule  of  plaintiff  company  that  year  an  item 
in  the  following  language,  'A  structure  known  as 
a  dam  and  gate  across  tbe  present  ontiet  of 
Lower  Lake,'  and  fixed  the  value  thereof  at  fSO,- 
000 ;  and  by  adding  a  further  item  to  plain- 
tifTs  t^  schedule  for  that  year  in  the  following 
language,  'A  dam  across  the  lower  outlet  of 
Lower  Lake,'  and  assessed  and  fixed  the  aUeged 
value  at  $5,000.  And  that  tbe  county  assessor 
of  I>ake  county  has  each  and  every  year  there- 
after  down  to  the  present  time  added  similar 
items  in  substantially  tbe  same  language,  and 
placing  tbe  value  at  the  same  amount  eacn  year; 
that  is,  S5,000  for  the  eartti  embankment  and 
$50,000  for  the  gates  in  the  outlet  canal.  And 
these  two  items  are  the  items  of  taxation  that 
are  involved  in  the  litigation  for  the  years  1907 
to  1912,  inclusive.  That  plaiatiS  made  tender 
each  year  of  tbe  amount  of  tax  on  tbe  subdivi- 
sion or  subdivisions  of  land  upon  which  tbe  dam 
and  gates  are  located,  but  without  including  in 
such  tender  the  tax  on  the  two  items  of  dispute. 
And  that  each  tender  was  refused  because  of 
plaintiffs  not  including  in  the  tender  tbe  tax  on 
the  two  items  so  in  dispute;  so  that  plaintiff  Is 
not  in  default  in  tbe  payment  of  any  of  its  taxes 
-except  on  those  two  items  in  dispute." 

These  two  items  were  not,  and  were  not 
intended  to  be,  additional  assessments  upon 
lot  3,  but  were  items  added  to  the  schedule 
by  the  asse.ssors  after  they  had  been  return- 
ed, in  addition  to  the  valuation  of  the  land. 

On  tbe  trial  of  the  case,  the  county  took 
the  position  that  the  tax  levied  on  the  dam 
and  headgatos  was  intended  to  be,  and  was 
in  fact,  a  mode  or  method  pursued  by  the 
officials  in  assessing  and  levying  a  tax  upon 
the  reservoir  system  as  a  whole,  and  espe- 
cially upon  the  impounded  water  and  water 
rights  therein,  which  were  tbe  principal  as- 
sets of  value,  and  tbe  case  is  argued  here 
upon  that  theory.  Witness  Glldea,  who  as 
assessor  added  the  two  Items,  when  asked 
what  property  they  were  intended  to  cover, 
said: 

"It  would  be  my  understanding  in  assessing 
that  as  a  dam  that  that  would  include  all  that 
a  reservoir  means.  At  least  to  my  mind  a  dam 
would  not  just  mean  that  barrier  or  that  gate 
that  was  erected  to  impound  these  waters.  I 
would  take  it  to  mean  that  re!!ervoir  with,  all 
those  waters  in  It.  *  *  *  Those  two  Items 
are  tbe  assessment  of  the  reservoir,  as  I  under- 
etand  it." 

T.  A.  Qoldner,  one  of  tbe  asseBSors  wbo 
also  added  the  two  Items  to  the  tax  sched- 
ulea,  testlfled  substantially  to  the  same  ef- 


fect, saying  that. tbe  added  assessment  and 
levy  on  the  dam  and  gates  was  intended  as 
a  mode  or  manner  of  assessing  tbe  water 
rights  and  tbe  right  to  Impoand  water  in 
tbe  reservoir,  which  was  tbe  valnable  asset 

Tbe  dam  across  Lake  creek  and  tbe  head- 
gates  mentioned  as  being  In  the  present  out- 
let canal  have  no  ntlUty  or  value  other  than 
holding  and  retaining  the  water  In  the  reser- 
voir and  regulating  its  discharge  therefroui. 
Th^  would  be  and  are  worthless  and  useless 
except  In  connection  with  tbe  outlet  canal, 
and  the  water  rights  In  tbe  reservoir  repre- 
sent and  include  whatever  utility  or  value 
there  Is  In  the  dam  and  beadgates.  Tbe 
canal  wonid  be  worthless  without  the  dam 
and  beadgates,  and  the  dam  and  beadgates 
would  be  worthless  without  the  canal  The 
vnXet  r^bts  In  tbe  reservoir  which  are  own- 
ed exclusively  by  tbe  stockbolders  have  each 
year  since  Its  oonstmctlon  been  assessed  as 
Imfffovemente  on  their  respective '  lands  in 
Crowley  connty  where  they  have  paid  taxes 
on  the  water  rights  in  the  reservoir  as  im- 
provements. 

The  stipnlatlon  also  contains  tbe  following: 

*^y  way  of  example,  for  the  year  1912,  the 
average  assessed  value  of  nasing  lands  in  Crow- 
ley county  •  •  •  was  94J.S  an  acre ;  where- 
as, the  average  valuation  for  1912  on  lands  un- 
der said  Colorado  canal,  with  Twin  Lakes  wa- 
ter rights,  is  $26.84  per  acre,  and  approxlQiately 
these  averages  or  differences  in  assessed  valua- 
tion of  graxlDg  lands  and  lands  to  wtuch  Twin 
Lakes  water  rights  attach,  since  the  year  1900, 
maintain.  The  difference  in  valuation  being  al- 
most entirely  due  to  tbe  taking  into  considera- 
tion of  the  value  of  the  water  rights  as  im- 
provements on  the  lands.  In  sonw  instances  ir- 
rigated lands,  with  Twin  Lakes  water  rights, 
have  been  assessed  as  high  as  ?26  an  acre,  while 
lands  immediately  adjoining,  but  witiiout  water 
ngbtSt  have  been  assessed  at  $1.26  an  acre. 
Itat  if  the  taxes  in  issue  in  these  cases  are  val- 
id and  must  be  paid,  the  stockholders  of  tbe 
plaintiff  company,  who  are  paying  the  taxes  on 
their  respective  lands  and  water  rights  from 
said  reservoir,  will  have  to  pay  this  tex  by  pro 
rata  assessments  on  the  stock  of  tbe  plaintiff 
company." 

Jndgnwnt  was  entered  in  favw  of  tbe  com- 
pany against  the  coon^  offldals,  to  revsrse 
which  tbe  case  is  here  on  error. 

[1]  2.  Tbe  oatlet  canal  is  used  ezctuslTely 
for  irrigating  lands  of  tbe  Indlvldnal  mem- 
bers  of  tbe  corporation  owning  the  canal, 
and  is  exttnpt' under  the  constltatlon  from 
separate  taxation.  Tbe  beadgates  are  a  part 
of  tbe  canal,  and  it  woold  seem  absurd  to  take 
the  position  that  tbsy  coold  be  taxed  when 
the  canal  Is  exempt  One  might  as  well  say 
tbat,  if  a  WBgMi  was  exempt,  it  did  not  pro- 
hibit tbe  taxation  ot  tbe  wheels  by  which 
it  was  used.  We  do  not  think  tbe  $50,000 
item,  as  a  separate  tax  npra  the  beadgates 
of  the  canal,  needs  further  crasideration. 

The  dam  in  tbe  old  channel  luu  no  utility 
or  value  disconnected  from  the  reservoir; 
tbat  is,  in  and  of  Itself.  The  essential  thing 
or  real  value  is  In  the  impounded  water  or 
water  rights  in  the  reservoir,  and  it  is  only 
as  the  dam,  as  a  part  of  the  system,  is  used 
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to  Impoand  water,  that  It  has  any  utility  or 
valne  whaterer.  It  is  a  means  to  -an  eud, 
which  Is  the  famishing  of  a  supply  of  water 
for  Irrigation  to  the  stockholders.  Apart 
from  thlB  object,  It  has  no  value.  The  whole 
of  lot  3,  containing  S6  acres,  on  which 
the  dam  Is  situated,  was  listed  for  taxation 
at  $147;  the  tax  thereon  being  only  $4.62. 
No  one  would  think  of  assessing  the  dam 
separately  as  an  Improrement  to  the  land,  be- 
cause considered  separately  It  was  not  an 
Improvement,  but  a  burden.  The  dam  went 
wim,  belonged  to,  and  formed  a  part  of  the 
reservoir,  and  a  separate  tax  could  not  be 
imposed  upon  it  as  an  Improvemait  on  lot  8. 
It  Is  an  Integral  part  of  the  reserrolr  itself. 
The  taxing  officials  recognized  this,  and  in 
explanation  of  the  two  items  said  it  was  the 
Intention,  by  the  addition  of  the  $05,000  val- 
uation to  the  Bchednle,  to  tax  the  essential 
asset,  which  was  the  water  rights  In  the  res- 
ervoir, and  that  the  assessment  and  levy  upon 
the  dam  and  gates  was  adopted  as  a  meaiu 
to  accomplish  this  end. 

[2]  The  question,  then,  to  be  considered  is: 
Where  is  the  place  of  taxation  <a  the  reser- 
roir  rights?  The  revenue  act  of  1902  pro- 
rides  that,  whenever  the  terms  mentioned  In 
section  13  thereof  are  employed  in  the  act, 
they  are  used  In  the  sense  affixed  to  them  In 
that  secUon.  R.  S.  1906,  S  5640.  This  sec- 
tion provides  that  the  term  "real  estate" 
shall  iiiclude  improvements.  It  then  says 
tbat  the  term  "improvements"  shall  include 
buildings,  water  rights,  structures,  fixtures, 
and  fences  erected  upon  or  affixed  to  land. 
It  therefore  follows  that  water  rights,  un- 
der our  revenue  law,  for  the  purpose  of  tax- 
fltton.  are  Included  within  and  constitute  a 
part  of  the  real  estate  upon  which  the  wa- 
ter is  applied. 

[3]  As  a  general  proposition,  unless  re- 
stricted by  the  Constitution,  it  la  competent 
for  tbe  Legislature  to  fix  the  sltas  of  property 
for  the  purpose  of  taxation.  Ames  v.  People, 
26  Oolo.  89,  66  Pac.  666.    There  la  nothing 
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in  onr  Oonstitation  which  prohibits  tbe  Leg- 
islature from  providing  that  water  rights 
shall  be  taxed  with  tbe  land  upon  which  tber 
are  applied,  and  we  do  not  think  it  wa^  tbe 
legislative  intent  to  place  a  double  taxatiOD 
upon  these  reservoir  rights— one  in  tbe  ctnin- 
ty  where  the  reservoir  la  sttuated,  and  An- 
other in  tbe  county  where  the  rights  are 
used.  There  is  no  doubt  hut  these  reserroir 
rights  were  taxable,  and  were  taxed  in  Crow- 
ley county  in  connection  with  tbe  land  upon 
which  they  were  used.  Certainly  if  tlie 
stockholders  paid  taxes  on  the  reserrdr 
rights  in  tbat  county,  where  the  water  wu 
applied  nponx  their  lands,  they  ought  not  to 
be  required  to  pay  another  tax.upon  tbe  same 
property  in  Lake  county  where  none  of  tbe 
water  was  used.  In  accordance  wltb  tbe 
foregoing  views,  tbe  Jndgmeit  ot  the  low 
court  will  be  affirmed. 
AfBmwd. 


WHITSI^      not  partl<dpatliis. 


KBNDRIGK,  Ooun^  Treasurer,  t.  TWIN 
LAKES  BBSBKVOIB  CO.  (No.  80MJ 

(Snpnane  Gourt  of  Otdorado.    Dee.  7,  1914J 

Ed  Banc  Error  to  District  Court,  lake 
County;  James  Owen,  Judge. 

ActioD  between  Frank  E.  tCendrick,  aa  Coun- 
ty Treasurer  of  Lake  County,  and  tbe  TwId 
Lakes  Reservoir  Company.  Jndsmest  in  Hm 
of  tbe  Beservoir  Company,  and  Vkank  B.  Ees- 
drick  brings  error.  Affirmed. 

JoMph  W.  Clarke,  of  Leadville.  for  plalntill 
in  error.   W.  L.  Hartman,  C  A.  Ballreicb. 
Chas.  W.  O'Dtmndl,  all  of  Pueblo,  for  ddead- 
ant  in  error. 

GARBIGUES,  J.  This  case  presenU  tbe 
Identical  questiOQ  dedded  in  No.  S045,  entitled 
Frank  E.  Kendrick,  as  County  Treasurer  of 
lM.k%  CooQty,  V.  Twin  Lakes  Reservoir  Co^  144 
Pac.  884.  For  tbe  reasons  stated  In  that  o^- 
ion,  the  judgment  of  the  lower  court  to  afflmed- 

Affirmed. 

WHITS,  J„  not  partleipatiBC- 
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KINGSBUET  VREBLAND.  {No.  76870 
(Supreme  Court  of  Colorado.  D«c  7,  1914.) 
L  VXNCT  (1  77*)— BlOBT  TO  Orarob  FkAOB 

or  Tbial— JnoBDionoiuo.  QuxsTioif— Pm- 

SONAL  PbITILBOB. 

The  right  to  have  the  place  of  trial  changed 
in  an  actioo  on  contract  is  a  personal  privilege 
which  may  be  waived,  and  Ib  not  Jurisdictional. 

[Ed.  Note.— For  other  cases,  see  Venue,  Otat. 
Dig.  IS  Od,  1B4.  138:  Dea  Pig.  S  77.*] 

2.  Appxabawcb  (128*)— Venuk  (J  77*)— Chakgi 

or  Place  or  Tbial— Waitbb  or  RiaHT. 
The  right  to  have  the  place  <^  trial  changed 
is  generally  waived  by  general  appearance  and 
treading  to  the  merits,  and  is  also  waived  un- 
less motion  for  a  change  Is  made  in  apt  time. 

[Ed,  Note. — For  other  cases,  see  Appearance, 
Ceot,  Dig.  §S  111-117;  Dec.  Dig.  8  23;*  Venue, 
Cent.  Vis.  31  59.  184.  138;  Dec.  Dig.  f  77.*1 

8.  Venub  (I  61*)— Chanqb  of  Placb  of  Tbi- 
al—Waiver  or  RiOHT. 

A  defendant.  In  an  action  on  ccmtracL 
who  did  not  move  for  a  change  of  place  of 
trial  to  the  county  of  his  residcace  until  about 
nine  months  after  service  of  summons  and  not 
then  until  after  issues  had  been  settled,  thereby 
failed  to  file  his  motion  in  time. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  SI  94-99;  Dec  Dig.  S  61.*] 

4.  PUUDINQ  (S  843*)— JUDQUBNT  ON  PLBAD- 
INQ8  —  MonON  —  AUKNDlfEnTB  OF  PLBAD- 

mas. 

A  motion  for  jndgmoit  on  the  pleadings 
does  not  take  the  place  of  a  general  demurrer 
and  cannot  be  sustained  where  a  defect  com- 
plained of  in  a  pleading  may  be  cured  by  amend- 
ment. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  §S  1048-1051;  Dec.  Dig.  8  343.*] 

5.  Appbal  and  Ebbob  (I  681*)— Pleading  (} 
236*)  —  QuxmoNB  Reviewable  —  Allow- 
ance OF  AUENDUENIS  —  DiSCBETION  OF 
COUBT. 

The  allowance  of  amendments  to  pleadings 
rests  largely  in  the  discretion  of  the  trial  ooart, 
and  where  the  evidence  is  not  in  the  record  the 
court  on  appeal  cannot  determine  that  the  court 
abused  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {g  2888.  2884:  Dee.  Dig.  fi 
G81;*  Pleading.  Cent.  Dig.  g|  601,  605;  Dee. 
Dig.  S  236.*] 

6.  Appeal  and  Ebbob  (|  688*)— QmsrioNB 
Retiewablb— Pbejudice  of  Tbial  Judge. 

Where  the  evidence  Is  not  in  the  record, 
remarlts  of  the  court  daring  the  trial  that  the 
defeated  party  and  his  counsel  could  not  run 
the  court  are  not  grounds  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^o^  Cent  Dig.  $8  2894-2896;  Dec.  Dig.  | 

7.  Appeal  and  Ebbob  (t  706*)— Bbcobd— 
Questions  Pbesbnted— Dauaobb, 

Where,  in  an  action  for  the  price  of  an  au- 
tomobile, the  court  found  all  the  issues  in  favor 
of  the  seller,  which  under  the  pleadings  did  not 
entitle  the  buyer  to  any  credit  for  a  secondhand 
car  in  the  absence  of  any  allegation  in  any 
pleading  that  the  seller  had  ever  received  the 
car,  the  court  on  appeal  could  not  adjudge  that 
the  Judfrment  was  excessive,  in  the  absence  of 
the  evidence  in  the  record. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2943 ;  Dec  Dig.  |  70S.*] 

&  Pleading  (|  269*)  —  AianrDionr  —  Nbw 

Cattse  of  Action. 

Where  the  original  complaint  for  the  price 
of  an  automobile  alleged  that  the  seller  agreed 


on  defendant  paying  for  the  automobile  on  de 
livery,  to  take  as  part  payment  a  secondhani 
car  at  an  agreed  credit,  and  that  the  buyer  bat 
the  privilege  of  selling  the  secondhand  car  fo: 
the  seller  and  did  sell  it  and  retained  the  price 
and  the  amended  complaint  omitted  all  allega 
tions  as  to  the  secondhand  car,  and  defendan 
In  his  answer  set  forth  the  agreement  concern 
ing  it  and  claimed  a  credit  therefor,  an  amend 
ed  replication,  wherein  the  seller  alleged  tfaa' 
the  buyer  was  mtltled  to  credit  only  on  condl 
tion  that  he  should  pay  the  remainder  of  th' 
price  which  had  not  been  done,  the  amende* 
replication  did  not  state  a  new  cause  of  actioi 
or  create  any  material  daputnre  bam  the  orig 
inal  complaint,  and  the  cauae  of  action  remain 
ed  under  the  pleadings  one  for  a  balance  due  o) 
an  automobile  sold  and  delivered,  so  that  find 
ings  and  a  judgment  therefor  were  proper. 

[Ed.  Note.— For  other  cases,  see  Pleadinx 
Cent  Dig.  H  811-Slij;  Dec  Dig.  |  260.*] 

0.  Appbal  and  Ebbob  (S  709*)— QuBSfiONi 

BCVIBVABLB— PLBADINOB— EviinHOB. 

Where,  in  an  action  for  the  price  of  ai 

automobile,  the  original  relocation  alleged  tha 
the  car  delivered  was  perfect  except  a  sligh 
defect  which  was  promptly  replaced,  an  amend 
ed  replication,  which  did  not  include  such  ad 
ini8ai<m,  but  alleged  that  the  seller  promisei 
that  the  automomle  was  <ii  good  quality  am 
worth  the  value  placed  on  It  and  was  perfec 
in  all  its  parts,  did  not  in  itself  call  for  aj 
allowance  of  damages  nor  create  any  departur 
from  the  original  eaose  of  action,  and  the  cour 
on  appeal  could  not  in  the  absence  of  the  evi 
dence  adjudge  that  an  allowance  of  damages  fo 
defecta  should  have  been  made. 

[Ed.  Note.— For  other  eases,  see  Aiveal  ani 
Error,  Cent  Dig.  |  2943;  Dee.  Dig.  1  705.* 

Error  to  District  Court,  Oty  and  Count: 
of  Denver ;  Greeley  W.  Wbltford,  Judge. 

Action  by  Baxter  F.  Treeland  against  Lem 
uel  Kingsbury.  There  was  a  Judgment  fo: 
plalntur,  and  defendant  brings  error.  Af 
firmed. 

Charles  W.  Franklin,  H.  A.  Hicks,  siu 
Charles  Roach,  all  of  Denver,  for  plaintiff  b 
error.  Van  Clse,  Grant  A  Van  Cls^  of  Den 
ver,  for  defendant  in  error. 

Rim  J.  As  no  bill  of  ezciBptloiis  has  beei 
preserved,  our  ccoiBlderatlon  of  alleged  erron 
must  be  limited  to  matters  covered  by  thi 
record  proper.  ThlB  action  was  institnted  li 
the  district  court  of  the  ctty  and  county  o: 
Denver  to  recover  a  part  ot  the  pnrdLaai 
price,  etc.,  for  an  autobKAiUe  sold  and  da 
Uvered  by  the  plalntift  to  the  defendant,  aloe 
for  services  and  expenses  alleged  to  haTi 
been  rendered  and  l&eorred  In  connectioi 
therewith.  Judpnent  waa  in  favor  of  tbi 
plaintiff. 

[l-3j  It  Is  claimed  that  the  court  err^  li 
overruling  the  defimdant^  motion  to  cbangi 
the  place  of  trial  to  Snmndt  county,  wbere  b* 
resided.  This  motion  came  too  late,  fo: 
which  reason  we  wlU  not  determine  wbeChei 
it  should  have  been  granted,  had  It  been  fllec 
In  apt  time.  The  record  diacloees  that  sum 
mons  was  served  upon  the  defendant  In  tiu 
titj  and  county  ot  Denver  on  Jvly  2,  IfilO 
tliat  on  August  IBtb  he  filed  a  demurrer  ti 


«Vor  other  eases  see  same  topte  aad  seeUen  NtW BBB  te  See.  Dig.  a  Am.  Dig.  Key-No.  Sertas  *  Bap'r  l&d«x« 
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tbe  complaint;  that  on  October  1711k  this 
demurrer  was  stained ;  that  on  Norember 
Sth  an  amended  complaint  was  filed ;  that  on 
January  11,  1811,  the  defendant  filed  Ms 
answer ;  that  on  March  11th,  following,  the 
plaintiff  filed  his  replication ;  that  on  March 
30th,  following,  the  defendant  filed  his  mo- 
tion for  a  change  of  venue.  The  right  to 
have  tbe  place  of  trial  changed  In  this  class 
of  actions  because  brought  in  an  Improper 
county  Is  not  Jurisdictional;  It  Is  a  mere 
personal  privilege  which  may  be  waived,  and 
ordinarily  la  to  be  considered  as  waived  by  a 
general  appearance  and  pleading  to  the  mer- 
its. It  Is  also  waived  unless  the  motion  Is 
Interposed  in  apt  time.  It  will  be  observed 
that  the  defendant  did  not  interpose  this 
motion  until  about  nine  months  after  service 
of  summons,  which  was  made  in  the  resi- 
dence county  of  the  plaintiff,  and  not  then 
until  after  the  Issues  had  apparently  been 
settled  in  the  county  In  which  the  action  bad 
been  brought.  Under  such  circumstances, 
were  he  originally  entitled  to  the  change,  the 
motion  came  too  late.  Burton  v.  Qraham,  36 
Co\o.  199,  84  Pac,  978;  Klrby  v.  Union  Pa- 
ciac  Co.,  51  Colo.  609, 119  Pac.  1042,  Ann.  Cas. 
1913B,  461;  22  Ency.  PI.  &  Pr.  815;  Denver, 
S.  P.  &  P.  R.  R.  Co.  V.  Roberta,  6  Colo.  333 ; 
School  District  v.  Waters,  20  Colo.  App.  106, 
77  Pac.  255 ;  Wasaon  v.  Hoffman,  4  Colo. 
App.  491,  36  Pac.  445 ;  D.  &  B.  G.  R.  R.  Co. 
"  V.  Cahlll,  8  Colo.  App.  158,  45  Pac.  285 ; 
Forbes  v.  Grand  Co.,  23  Colo.  344,  47  Pac. 
.T$8 ;  Smith  t.  Morrill,  12  Colo.  App.  233,  5S 
I'ac.  824. 

[4]  The  alleged  motion  for  Judgment  on  the 
yleadlngs,  the  overruling  of  which  Is  assigned 
as  error,  does  not  appear  In  the  record  prop- 
er. It  was  evidently  not  In  writing.  Coun- 
sel have  Included  in  their  abstract  of  record 
a  purported  lengthy  colloquy  between  court 
and  counsel,  which  purports  to  Include  an 
oral  motion  for  judgment  on  the  pleadings. 
It  was  at  this  time  that  the  plaintiff  was 
allowed  to  amend  his  replication.  This  court 
has  repeatedly  held  that  a  motion  for  judg- 
ment on  the  pleadings  cannot  take  the  place 
of  a  general  demurrer.  It  follows  that  It 
should  not  be  sustained  where  the  defect 
complained  of  la  proper  to  be  cured  by  an 
amendment  Such  were  the  facta  here. . 
Fehrlnger  v.  Martin  Drag  Co.,  66  Colo.  445, 
138  Pac.  1007;  Williams  v.  Fuel  Co..  56  Colo. 
133, 133  Pac.  742 ;  Richards  et  aL  v.  Stewart, 
63  Colo.  205,  124  Pac.  740;  Thomas  r.  Boy, 
48  Colo.  423,  110  Pac.  77;  Boberts  v.  O.  S. 
&  I.  Ry.  Co.,  45  Colo.  188,  101  Pac.  69; 
Cache  La  Poudre  I.  Ca  t.  Hawlej*  48  Goto. 
32,  95  Pac.  317 ;  Bice  T.  Bnsh.  16  Oolo.  484, 
27  Pac.  720, 

[I]  It  appears  that  tbe  lAalntlff  was  allow- 
ed  to  file  an  amended  zeplioatlon  AvataM  tbe 
progKBB  of  tbe  trial,  whldk.  It  Is  dalmed, 
was  to  the  prejudice  ttf  tbe  deteudant  Wltb- 
out  the  evidence  before  xm,  we  cannot  say 
that  the  court  abused  Its  discretion  in  this 


respect  Amendments  and  the  time  when 
they  can  be  filed  axe  largely  wltfaln  the  dis- 
cretion of  the  trial  court  Jordan  r.  Oreig, 
33  Colo.  S60,  80  Pac.  1045;  Davis  r.  Jobnscm. 
4  Colo.  App.  549,  86  Pac  887;  Cascade  Ice 
Co.  V.  Water  Co.,  23  Colo.  292,  47  Pac.  268; 
Harrison  v.  Carlson,  46  Colo.  55,  101  Pac.  76. 

[6]  Trial  was  to  the  court  It  is  claimed 
that  the  Judge  expressed  and  exhibited  bias 
and  prejudice  against  tbe  defendant  and  his 
counsel,  which  disclose  that  he  could  not  give 
him  a  fair  trial,  and  for  this  reason  the  mo- 
tion for  a  new  trial  should  have  been  grant- 
ed. The  only  record  presented  is  allied 
statements  of  the  judge  set  forth  in  the  mo- 
tion for  a  new  trial  and  In  the  affidavit  of 
the  defendant  In  support  thereof,  wherein  he 
states  that  when  testifying  the  court  made 
certain  remarks.  The  testimony  and  » 
marks  set  forth  are  as  follows: 

"Q.  What  instructions  did  Mr.  Vreeland  givs 
Pavelka?  A.  I  don't  know;  I  says  to  him: 
'You  Btay  here  and  make  this  run,  or  see  if 
you  can.  Don't  go  away  until  you  see  that' 
They  are  willing  to  say  that  the  colored  boy  is 
competent,  and  he  told  me  the  colored  boy  was 
competent,  and  be  slipped  away  without  letting 
me  know  he  was  going.  And  he  attempted  to  w 
certain  things,  I  can  say  tliat,  and  he  did,  but 
it  didn't  run  right  while  he  was  there.  They 
tried  to  run  It,  but  they  couldn't  get  it  to  go, 
unless  it  was  downhill  50  feet  When  he  came 
back  here,  be  (Mr.  Vreeland)  written  me  and 
said  everything  waa  all  right.  Mr.  Grant:  I 
object  to  that  as  heatBay.  The  Witness:  I 
have  got  It  In  it  The  Court:  That  will  all 
be  stricken  out  Mr.  Franklin:  To  what 
point?  The  Court:  The  court  asked  yon  to 
control  your  witness.  Mr.  Franklin:  I  am 
trying  to  control  bim.  Tbe  Court:  No,  you 
are  not.  Ton  and  your  dient  cannot  run  tbis 
court.  Mr.  Franklin :  I  thought  that  was  com- 
petent evidence.  If  you  mean  to  strike  out  the 
part  concerning  the  conversation  with  Vreeland, 
why,  X  want  to  save  an  exception.  But  I  don't 
understand  iost  where  it  b^ius.  The  Court: 
Do  you  thinlE  witness  can  answer  counsel,  both 
of  you  talking  to  him  at  the  same  time?  Have 
bim  proceed.  Mr.  Franklin :  Colonel,  you  are 
not  to  speak  to  connseL  Tbe  Witness:  I  beg 
mrdon,  he  spoke  to  me  first  so  I  spoke  hmck. 
The  Court:  Proceed." 

The  plaintiff  contends  that  this  is  not  a 
part  of  the  record  proiier  and  has  moved  to 
strike  it  We  think  it  nnnecesaary  to  consid- 
er this  question.  When  passing  npon  the  mo- 
tion for  a  new  trial,  the  judge,  in  a  way,  had 
before  him  the  entire  evidence  and  the  re- 
marks of  conrt  and  counsel;  he  had  heard  it 
all.  The  small  part  set  forth  in  tbls  motion 
dlselones  that  there  was  other  testimony  and 
evidently  other  remarks  wblcb  preceded,  as 
well  as  followed,  this,  as  there  Is  In  all  cases. 
It  is  not  <aalmed  such  was  not  tbe  case  here. 
Withoat  anything  forther  before  ns,  we  are 
unable  to  say  this  diadoses  that  the  Jadge 
was  prejudiced  against  the  defendant  or  bis 
ooDBsd,  or  at  all.  to  title  ^ent  Out  he 
could  not  give  tbe  defendant  a  fair  trial. 

Fw  angbt  tbat  we  know  tbeie  nay  have 
been  no  material  conflict  In  tite  evtdenee  up- 
on tbe  main  issues,  or  tt  may  bare  been  over- 
whelmingly in  favor  of  tbe  plaintiff;  were  it 
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here,  we  mlglit  be  idile  to  My  that  tbe  flnd- 
In^  could  not  have  been  other  tlian  they 
were.  This  expression  of  the  court  that  coun- 
sel and  bl8  client  cannot  run  this  court  is  of 
Itself  not  an  expression  of  prejudice  against 
tile  defendant  Tbe  aflldavlt  discloses  that 
the  witness  was  rather  astute  In  his  remarks 
to  counsel,  and  was  of  tbe  opinion  that, 
whether  right  or  wrong,  he  bad  succeeded  In 
getting  something  In  the  record  which  he 
wanted  there.  When  these  matters  are  con- 
sidered as  a  whole,  as  above  stated,  we  do 
not  think  that  a  reversal  should  be  granted 
for  this  reason,  upon  the  record  as  presented. 

[7]  It  Is  claimed  the  pleadings  disclose  that 
the  Judgment  was  excessive.  Tbe  original 
complaint  alleges  the  sale  of  an  automobile 
for  an  agreed  price  of  |3,59S.40.  It  also  al- 
leges that  the  plaintiff  agreed  upon  defend- 
ant's complying  with  the  terms  of  said  sale, 
to  wit,  to  pay  for  said  car  on  delivery,  to  take 
from  him  as  part  payment  a  secondband  au- 
tomobile at  the  agreed  credit  of  $700;  that 
the  defendant  had  the  privilege  of  selling  It 
tor  plaintiff  and  did  seU  It  for  $460,  but  re- 
tained the  money.  The  amended  complaint 
presented  the  plaintiff's  claim  In  two  causes 
of  action,  one  for  the  machine,  and  the  other 
for  services  and  expenses.  It  omitted  all 
allegations  pertaining  to  the  secondhand  car, 
presamably  upon  the  theory  that,  Inasmuch 
as  the  defendant  had  not  compiled  with  the 
conditions  under  which  this  credit  was  to  be 
allowed,  he  was  not  entitled  to  it  The  de- 
fendant In  his  answer,  set  forth  an  alleged 
agreement  concerning  tbe  secondhand  car 
and  his  being  entitled  to  a  credit  of  $750 
therefor.  In  his  amended  replication,  the 
plaintiff  admits  that  under  certain  conditions 
the  defendant  was  entitled  to  this  credit  but 
alleges  that  it  was  only  upon  condition  that 
the  defendant  pay  the  remainder  of  the  pur- 
chase price  not  later  than  August  20,  1009, 
which  he  alleges  defendant  baa  ever  since 
failed  and  neglected  to  do.  The  court  found 
all  issues  of  fact  in  favor  of  the  plaintiff, 
which,  under  the  pleadings,  would  not  enti- 
tle the  defendant  to  any  credit  for  the  sec- 
ondband car,  as  there  Is  no  allegation  In  any 
pleading  that  the  plaintiff  ever  received  this 
car.  Under  this  state  of  record,  without  the 
evidwce  before  na,  we  cannot  agree  that  tbe 
Judgment  was  ezcessire  in  this  reepect 


[t]  Neither  can  we  agree  because  the  orig- 
inal complaint  states  that  this  credit  was  to 
be  allowed  cradltlonal  that  the  new  car  was 
to  be  paid  for  upon  delivery,  and  tbe  amend- 
ed replication  that  it  was  upon  conditl«i  that 
the  defendant  pay  the  remainder  of  the  pur- 
chase price  not  later  than  August  20,  1909; 
that  the  latter  states  a  new  cause  of  action  or 
creates  any  material  departure  from  the  al- 
legations of  the  original  complaint  which  al- 
leges that  the  car  was  sold  and  delivered  to 
the  defendant  on  the  26th  day  of  July,  1909. 

We  cannot  agree  that  the  amended  replica- 
tion substitutes  a  new  cause  of  action;  It 
covers  new  matters  referred  to  in  the  defend- 
ant's answer  and  cross-complaint  The  plain- 
tiff's cause  of  action  was  set  forth  in  his 
amended  complaint.  It  was  for  the  balance 
due  upon  an  automobile,  etc.,  sold  and  deliv- 
ered and  for  services  rendered,  etc.  These 
were  never  changed,  and  tbe  findings  and 
Judgment  were  for  these  items. 

[f]  The  contentions  that  no  damages  were 
allowed  for  an  admitted  defect  in  the  new 
car  covered  by  an  admitted  guaranty  In  the 
pleadings,  and  that  there  was  a  departure 
in  the  pleadings  concerning  these  matters, 
are  in  some  renpects  similar  to  those  pertain- 
ing to  the  secondband  car.  The  original  rep- 
lication alleges  that  tbe  new  car  was  perfect 
In  all  Its  parts,  etc^  except  a  slight  defect  In 
one  of  the  rear  cylinders,  which  plalntifl 
promptly  agreed  to  r^lace  and  did  replace 
in  accordance  with  the  terms  of  bis  agree- 
ment The  amended  r^llcation  does  not  In- 
clude such  an  admission,  but  admits  that 
plaintiff  promised  that  said  automobile  was 
of  good  quality  and  worth  the  value  placed 
upon  It  by  plaintiff  and  perfect  in  all  Its 
parts  and  would  do  good  work.  Without  tbe 
evidence  before  us,  we  cannot  say  that  this 
admission  of  a  defect  coupled  with  an  allega- 
tion of  immediate  replacement  in  the  original 
replication,  although  omitted  from  the  amend- 
ed replication.  Is  sufficient  of  itself  to  call 
for  an  allowance  of  damages,  and  In  no  event 
does  It  create  any  departure  from  the  orig- 
inal cause  of  action. 

The  Judgment  is  affirmed. 

Affirmed. 

UUSSEB,  G.  J.,  and  SCOTT,  J.,  concur. 


(Sapreme  Court  of  Colorado.    Z>ec.  7,  19H.) 

1.  DrvoBCK  (J  66*)  — Vbwot  — Chamqb  of  — 

Right  to. 

In  an  action  for  divorce,  defecdant,  by 
filing  a  motion  supported  by  affidavit  that  ber 
residence  was  in  a  county  different  from  that 
in  vbicli  tbe  action  was  institated,  becomes  en- 
titled to  a  chance  of  venae. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig,  H  227-231 ;  Dec.  Dig.  1  66.*] 

2.  Divorce  (5  66*)  —  Vinux  —  Bionr  to 
Changb— Waives. 

Where  defendant,  who  was  entitied  to  a 
cban^  of  venae,  went  to  trial  without  objection, 
notwithstanding  the  overruling  of  her  motion, 
this  action  reinvested  the  court  with  jurisdic- 
tion and  waived  her  right  to  a  change  where 
the  court  had  Jurisdiction  of  the  sabJec^matter 
and  tbe  action  was  brought  in  one  of  the  coun- 
ties where  the  action  might  be  instituted. 

[Bd.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  Sf  22T-231 ;  Dec  Dig.  |  06.*] 

3.  DivoBCE  (I  97*>— Fuumira— IiTooNSisiiiiT 
Defenses. 

Under  Mills'  Ann.  Code,  f  59.  declarbig 
that  a  defendant  may  set  up  by  answer  as  many 
defenses  and  counterclaims  as  he  may  have,  the 
defendant  in  an  action  for  divorce  may  file  a 
general  denial  and  also  plead  condonation. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.      810-314;  Dec.  Dig.  {  97.*] 

4.  DivoBOB  ai84*)  —  Affbal  —  Bsnaw  — 

HABUUSS  BBBOB. 

A  general  denial  of  the  charges  upon  which 
a  divorce  was  sought  cannot  be  held  to  include 
a  plea  of  condonation,  and  hence,  the  instruc- 
tions and  evidence  not  being  In  the  record  on 
appeal,  it  cannot  be  presumed  that  under  the 
general  denial  plaintiff  was  given  Oie  benefit 
of  her  plea  of  condonatloD  which  was  improper- 
ly stridden. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  H  S70-S73;  Dec.  Dig.  1  184.*] 

Error  to  Huerfano  Ooonty  Court;  Hen^y 
Bllckhabn,  Judge. 

Action  by  Michael  S.  O'Rourke  against 
Adeline  O'Rourke.  There  was  a  Judgment 
for  platntifC,  and  defendant  petitioned  to  set 
aside  the  decree  and  reopen  the  case.  The 
petition  being  denied,  defendant  brings  er- 
ror. Reversed  and  remanded. 

M.  J.  GaUlgan.  of  Pueblo,  tor  plaintiff  in 
error.  Charles  Haydra.  ot  Walsenburg,  and 
R.  E.  Foote  and  Bamett  ft  Campbell,  all  of 

Denver,  for  defendant  In  error, 

BAILEY,  J.  On  May  27,  1912,  defendant 
in  error,  Michael  S.  O'Rourke,  filed  complaint 
in  divorce,  in  the  county  court  of  Huerfano 
county,  against  plaintiff  in  error,  Adeline 
O'Rourke,  alleging  cruel^.  adultery  and  de- 
sertion. Defendant  Interposed  a  motion  to 
change  tbe  venue  of  the  cause  to  Pueblo 
county,  supported  by  affidavit  of  her  resi- 
dence in  that  county  and  service  of  sum- 
mons there.  Plaintiff  filed  an  affidavit  resist- 
ing the  motion,  stating  bis  residence  and  law- 
ful domicile  to  be  in  Huerfano  county,  and 
that  defendant  being  his  vlfe  luid  her  legal 
restdenoe  also  In  ttiat  county.  The  motion 
was  overruled. 


tery,  and  lor  a  second,  s^^arate  ana  inae- 
pendent  defense  interposed  a  formal  plea 
of  condonation.  In  this  idea  It  Is  alleged.  In 
substance,  that  In  Jnn^  1909,  plaintiff  coin> 
menced  an  action  against  defendant  for  di- 
vorce In  PneUo  county,  setting  op  substan- 
tially tbe  same  facta  that  are  relied  upon 
for  dlToroe  in  his  amended  ctnnplalnt  In 
this  case,  which  former  suit  was  dismissed 
after  Issue  Joined ;  also  tbat  In  July.  1910, 
defendant  l»ou^t  an  action  ac&lnst  plaintiff 
in  die  same  county  for  separate  maintenance, 
which  was  dUmlssed  on  January  21.  1911; 
and  that  in  January,  1812,  they  cobabitied 
.and  lived  tofsther  as  husband  and  wife. 

Plaintiff  fliled  a  motion  to  strike  that  part 
of  the  answer  relative  to  condonation,  upon 
the  ground  that  a  general  denial  having  been 
entered  it  was  not  competent  for  the  defend- 
ant to  Intoiiose  a  plea  of  confosston  and 
avoidance,  such  as  condonation,  because  it 
is  antagcmistlc  to,  in  conflict  WUi  and  de- 
stmetlTe  of  the  defense  toidered  by  the  gesi- 
eral  denlaL  Tbat  motion  was  sustained.  A 
replication  vaa  fliereupon  filed.  Upon  trial 
a  Jury  returned  a  verdict  for  plaintiff,  find- 
ing defendant  guilty  of  cnuHty  and  deaer- 
tloi^  and  Judgmoit  was  altered  thereon. 
Thereafter  defendant  filed  a  petition  to  set 
aside  the  decree  and  reopen  the  case,  which 
was  overruled.  She  brings  ttaa  caaa  here  on 
error. 

[1,  t]  The  motion  of  defendant  for  a  change 
of  venue,  suffldently  supported  as  it  was, 
should  have  been  allowed.  However,  upon 
the  overruling  of  such  motion,  she  volun- 
tarily answered  and  went  to  trial  without 
further  objection.  This  action  reinvested 
the  court  with  Jurisdiction  and  waived  her 
right  to  the  change,  because  the  court  bad 
Jurisdiction  of  tbe  subject-matter  of  the  suit, 
it  having  been  brought  in  one  of  the  three 
counties  in  which  plalnttfl  might  properly 
bring  It  Christ  v.  Flannagan,  23  Cola  140. 
46  Pac.  683 ;  Pbtenlx  Indemnl^  Go.  t.  Qreg- 
er,  39  Colo.  103,  88  Pac  1066. 

[3]  On  tbB  ground  that  denial  and  condona- 
tiiou  are  inconsistent,  contradictory  and  an- 
tagonistic defenses,  the  court  on  motion  of 
plaintiff,  struck  the  plea  of  condonation. 
This  was  reversible  ^ror.  This  action  de- 
prived the  defendant  of  a  defense  to  which 
she  was  oitltled.  Mills*  Ann.  Code,  |  09.  It 
is  unnecessary  to  discuss  the  argument  of 
counsel  upon  this  point,  for  this  case  Is,  In  any 
event,  plainly  within  the  estabUsbed  rule. 
Koll  V.  Bush,  6  Cola  App,  204,  297,  40  Pac. 
679;  Carlile  v.  People,  27  Colo.  116,  09  Pac. 
48;  HIII  V.  Groesbeck,  29  Colo.  161,  67  Paa 
167;  Conrey  v.  Nichols,  35  Colo.  478,  S4 
Pac.  470;  Pike  v.  Sutton,  21  Colo.  84.  39 
Pac.  1084;  Denver  Co.  v.  Oast  64  Colo.  17. 
20,  120  Pac.  23a 

[4]  Counsel  for  defendant  In  error  adrolt- 
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Buffldently  presented  the  laane  of  condona- 
tion, and  therefore^  In  the  absoice  ot  any 
record  showing  the  cmtraiy,  the  evidence 
and  InstmctloQs  of  the  court  not  havUig  been 
brought  up,  it  mast  be  presamed  Uiat  this 
issue  was  In  t&ct  tried,,  submitted  to  the  Jury 
and  determined  adversely  to  the  def^idaiit 
A  complete  answer  to  this  contention  Is  that 
the  asuumption  of  counsel  that  such  a  plea  is 
found  In  the  first  defense  Is  without  founda- 
tion In  fact,  for  it  contains  no  sufficient  plea 
of  condonation  or  anything  approaching  such 
a  plea. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  permit  defendant  to  file  an  ameoided  an- 
swer, amending  genocaUy,  u  abe  maj  be 
advised. 

Reversed  and  remanded. 


MUSSES,  a  jr^  and  WUITJD,  X,  concm. 


OLBS  BfACKTB  ESTATE.  (Ko.  8067.) 
<8apreme  CoorE  of  Odorado.   Dec.  7,  1B14.) 

1.  BxEOUTOBs  AND  AraaneTBAioBS  (i  299*)— 
DiSTUBimoiv  or  Estatb— Skcubitt  nou 

IiEOATKES. 

Where  a  father  contracted  with  deceased 
that  if  he  woald  will  one-third  of  the  estate  to 
Us  dau^ter,  deceased  could  have  the  costody 
and  care  of  the  daughter,  and  the  dau^bter  sued 
the  executor  for  specinc  performance  of  the 
contract,  and  the  court  sustained  a  demurrer  to 
the  petition  which  wss  reversed  on  appeal  and 
the  cause  remanded,  it  is  error  to  order  a  dis- 
tribution of  practically  all  the  assets  of  the 
estate  pending  fuch  suit  on  remand,  unless  petl* 
tloner  Is  secuRd  asalnst  loss  aaoh  dlstnbn- 
tlon. 

[Bd.  Note.— For  other  cases,  see  Executozs 
and  AdminiBtrators,  Cent.  Dig.  %%  1206-1216, 
1218;  Dec.  Dig.  |  299.*] 

2.  BxECcrroBS  and  AnMiNiffrBAToas  d  299*)— 

DlSTBXBimON  OT  ESTATK  —  SeCTJBITT — BB- 

viEW  or  DxsoBvnoN. 

In  such  case  conceding  the  giTing  of  a  bond 
by  legatees  to  secure  petitioner  was  discretion- 
ary with  the  court,  it  was  an  abuse  of  discre- 
tion, reviewable  by  the  appellate  court,  to  refuse 
to  reqnire  the  bond. 

[Ed.  Note.— For  other  cases,  see  Executors 
snd  Admiaistratora  Cent.  Dig.  H  1206-1216, 
1218;  Dec.  Dig.  |  299.*] 

3.  EXICUTOBS  AlfD  AollINISnATOBS  (i  224*)— r 
DeUAND    AOAINEn  ESTATX— AQSEEIOEHT  tO 

Makb  a  Will. 

The  right  ariring  out  of  an  agreement  by 
decessed  to  make  a  will  in  plaintiff's  fiivor  is 
not  a  "demand"  within  the  statute  requiring 
dalnis  against  an  estate  to  be  filed  within  a 
specified  time. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SS  76&-788;  Dec. 
Dig.  S  224.»J 

For  otlier  definitions,  see  Words  and  Phiases, 
First  and  Second  Series,  Demand.] 

4.  Afpxal  and  Ebbob  (S  143*)— Biobt  to  Bx- 
viEw— pABTiEa  or  Bbcobd. 

Petitioner  asking  that  the  executor  be  re- 
strained from  distribating  the  assets  of  the 
estate  pending  a  suit  by  petitioner  against  the 


nymg  toe  penuon,  since  toe  petition  made  ner 
a  party. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig:  f  921;  Dec.  Dig.  {  143.*] 

Error  to  Boulder  County  Court;  E.  J. 
Ingram,  Judge. 

Petition  by  Uay  B.  Oles  against  the  Es- 
tate oC  Andrew  J.  Hacky,  deceased.  From 
a  Judgment  denying  the  relief  prayed  for. 
petitioner  appeals.  Beversed. 

The  petitioner  in  her  early  childhood  was 
by  ber  father  given  into  the  custody  of  An- 
drew J.  Macky,  in  consideration  of  his  agree- 
ment to  rear  and  educate  her  and  to  make 
provision  for  her  maintenance  by  preparing 
and  having  in  lijs  possession  a  l^Uy  execut- 
ed will,  bequeathing  to  petitions  an  amount 
not  less  than  one- third  of  his  entire  estate. 
The  petitioner  had  n.o  knowledge  of  the  con- 
tract, and  did  not  learn  of  its  existence  un- 
til some  time  after  the  death  of  Maoky  In 
1907,  who  failed  to  make  any  provision  In 
bis  will  for  :tier.  Prior  to  any  distribution 
of  the  funds  and  property  of  the  estate,  she 
brought  an  action  In  the  district  court  of 
Boulder  county  against  the  executor  for  the 
specific  performance  of  this  contract  A  de- 
murrer to  ber  complaint  was  sustained.  She 
elected  to  stand  on  her  complaint,  and  the 
action  was  dismissed.  She  tlien  brought  the 
case  here  for  review  on  error,  with  the  re- 
sult that  the  Judgment  of  the  district  court 
was  reversed.   141  Pac.  489. 

While  that  case  was  pending  in  this  court 
the  executor  of  the  estate  and  certain  lega- 
tees petitioned  the  county  court  for  author- 
ity to  distribute  $60,000  of  the  funds  of  the 
estate  which  was  granted.  Thereafter  pe- 
titioner filed  a  petition  in  the  county  court 
in  which  she  prayed  that  the  order  of  dis- 
tribution be  modified  so  as  to  require  the 
distributees  of  the  fund  to  give  bond,  condi- 
tioned for  the  repayment  Into  court  of  the 
amount  so  distributed  at  such  time  as  she 
should  establish  her  right  thereto.  In  her 
petition  she  set  out  the  contract  uptm  which 
she  relied  to  establish  her  right  to  one-third 
of  the  estate,  which  appears  in  full  In  Olea 
v.  Wilson,  141  Pac.  480,  and  also  the  further 
facta  ui>on  which  she  predicated  ber  right  to 
the  portion  of  the  estate  she  claimed,  all  of 
which  fully  appear  in  the  opinion  to  which 
we  have  referred.  From  the  record  It  Is 
made  to  appear  that  if  the  fund  Involved  Is 
distributed  there  will  not  be  sufficient  pr<^ 
erty  In  the  hands  or  under  the  control  ot  the 
executor  to  satisfy  her  Judgment  in  the  ca^e 
she  is  prosecuting  against  the  estate  In  the 
event  slie  Is  successful  In  that  action.  It 
likewise  appears  from  the  petition  that  she 
has  proceeded  in  a  diligent  and  orderly 
manner  to  establish  ber  rights.  The  relief 
prayed  was  denied,  and  petitioner  has 
brought  the  matter  here  for  review  on  error. 
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ueiiTer,  ana  James  u.  Brewster,  or  Boulder, 
for  plalDtlff  in  error.  Frank  L.  Moorhead,  of 
Boulder,  gaardtan  ad  litem  (Henry  O.  An- 
drew, of  Boulder,  oC  ooonsel),  for  defendant 
In  error, 

GABBERT,  J.  (after  stating  the  facts  as 
above).  [1]  When  It  Is  made  to  appear,  aa 
It  does,  that  petitioner  prima  facie  is  en- 
titled to  ooe-tbird  of  the  estate,  and  that 
the  distribution  of  the  fund  involved  will  de- 
plete the  funds  and  property  of  the  estate  in 
the  hands  of  the  executor  or  nnder  hia  con- 
trol to  such  an  extent  that  should  petitioner 
finally  prevail  In  her  action  there  will  not  be 
sufficient  property  subject  to  the  control  of 
the  executor  to  satisfy  her  Judgment,  the 
status  of  the  estate  should  be  preserved  pend- 
ing the  final  determination  of  her  rights,  or 
she  should  be  protected  In  some  appropriate 
way  so  that  In  the  event  she  prevails  her 
Judgment  can  be  satisfied.  This  is  but  simple 
Justice,  and  we  are  of  the  opinion  that  when 
a  claim  against  an  estate  is  pending  for  ad- 
judication it  is  error  to  order  money  paid  to 
legatees,  when  by  so  doing  sufficient  will  not 
be  left  in  the  hands  of  the  executor  to  satis- 
fy such  claim,  unless  the  claimant  is  secured 
against  loss  by  such  distribution.  In  re 
Denike's  Estate,  6  N.  T.  Supp.  p.  450;i 
Sherman  v.  Saylor,  36  IlL  App.  356;  State 
v.  Superior  Court,  28  Wash.  677,  69  Pac.  378. 

[2]  Counsel  appearing  here  for  certain  of 
the  legatees  contend  that  requiring  a  bond 
was  purely  discretionary  wIUi  the  county 
court,  and  that  the  exercise  of  this  discre- 
tion should  not  be  interfered  with  on  re- 
view. To  some  extent  this  contention  Is 
based  upon  the  fact  that  petitioner's  claim 
was  not  filed  within  the  period  for  pr^ent- 
Ing  claims  against  an  estate.  Conceding  that 
the  matter  presented  to  the  court  called  for 
the  exercise  of  discretion  the  ruling  is  re- 
viewable, and  should  be  reversed  when  it  ap- 


^  Reported  io  full  In  tb»  New  York  Supplement; 
rQKUted  u  a  memoruidiun  deeliton  without  opinion 
in  SS  Hun,  6S7. 


was  SUCH  an  abuse  oi  discretion  in  refusing 
to  require  the  legatees  to  give  bond  to  repay 
the  amounts  received,  if  petttlimer  prerall- 
ed  in  her  action,  is  evident,  because,  U  she 
was  successful,  funds  of  the  estate  which 
should  be  applied  to  the  satisfaction  of  her 
Judgment  would  have  been  dissipated,  and 
to  that  fflctent  she  would  be  prevented  or.  at 
least,  greatly  embarrassed  in  enforcine  ttie 
collection  of  her  Judgment 

[8]  Petititmer^  <Halm  la  not  a  demand 
against  Oie  estate  wltfaln  the  statute  reqnir* 
Ing  claims  against  on  estate  to  be  filed  wldi- 
in  a  wedfled  period.  Oles  t.  Wilson,  snpra. 
And  hence,  the  cases  cited  wbl£h  refused  the 
exaction  of  a  bond  for  the  protection  (tf  a 
dalmant  «bo  had  felled  to  file  his  claim 
within  tlie  period  fixed  by  statute,  are  not  In 
point 

[4]  The  next  proposition  urged  on  belialf 
of  the  legatees  is  that  the  wder  of  the  coun- 
ty court  reftising  the  prayer  ot  petitioner  Is 
not  reviewable,  for  ttie  reason  that  she  is  a 
strai^r  to  the  proceedings  In  that  trtbonal. 
She  was  not  originally  a  party  to  these  pro- 
ceedings, but  became  avuSk  by  presenting  ber 
petition,  requiring  the  legatees  to  give  bond, 
which  would  enable  her  to  reach  the  fond 
about  to  be  distributed  to  them  in  case  she 
was  successful  in  establidilii^  ber  right  to 
one-thltd  of  the  estate. 

Several  other  questions  are  urged  on  be- 
half of  the  legatees  in  support  of  their  con- 
tention that  the  Judgment  of  tbe  county  court 
should  be  affirmed,  ntme  of  which,  in  our 
opinion,  have  merit  or  they  are  not  pre- 
sented by  tbe  record,  or  have  bean  determin- 
ed adversely  to  their  contention  in  Oles  t. 
Wilson,  supra.  The  vital  question  is  wheth- 
er petitioner  was  entitled  to  the  relief  pray- 
ed, and,  as  it  Is  apparent  from  tbe  record  be- 
fore us  she  was,  the  judgment  of  tbe  coonty 
court  is  reversed  and  the  cause  remanded  tor 
Tnrtber  proceedings  In  harmony  with  tbe 
views  expressed  in  this  opinion. 

Judgment  reversed. 

MUSBBR,  a  J.,  and  HILL,  J.,  concur. 


EDBBOOKE  ABGHZTBCT  GO. 
(No.  76620 

(Supreme  Court  of  CMoiado.    Dee.  7,  1014.) 

C!ONTBACTS  (S  16*>— SKBTXOU  DT  ABOHXTBOT 

— Compensation. 

Plaiutifl  accepted  an  instrument  delivered 
by  one  of  the  defendant  amusement  companies, 
AUtborizing  him  to  prepare  plans  for  Uie  re- 
modeling o(  property  for  theater  purpoaea,  to 
let  coDtracts  and  superintend  the  work  for  a 
commiasion.  When  the  property  could  not  be 
remodeled  for  theater  purposes,  and  after  an- 
other bad  become  identlned  with  the  enterprise) 
it  was  organized  under  a  new  corporate  name. 
Thereafter  he  continued  under  such  contract  to 
draw  plans  and  superintend  the  construction  of  a 
new  building  on  the  property  for  the  new  com- 

einy,  which  made  a  payment  on  account 
eU,  that  the  contract  was  adopted  and  acted 
npon  by  all  the  parties  in  the  construction  of 
the  new  building,  and  measured  plaintifTs  com- 
pensation. 

[Ed.  Kote.— -For  other  casefl.  see  Oontraets, 
Gent  Dig.  H  71-92;  Dec         f  16.*] 

En  Banc.  Error  to  District  Court,  CSty 
uid  County  of  Denver;  Greeley  W.  Whlt- 
ford.  Judge. 

Action  by  the  F.  EL  Bdbrooke  Architect 
Company  against  the  Princess  Amusement 
Company  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Former  opdnlmi 
Withdrawn,  and  Judgment  affirmed. 

John  T.  Bottom,  of  Denver  (Milnor  B. 
Gleaves,  of  Denver,  of  counsel),  for  plainUlEs 
In  error.  T.  J.  O'Donnell  and  Canton  O'Don- 
nell,  both  of  Denver,  for  defendant  In  error. 

OARRIOUES,  J.  This  action  was  brought 
by  the  F.  E.  Edbroobe  Architect  Company 
against  the  Moore  &  Greaves  AmnsemeDt 
Company,  the  Princess  Amusement  Company, 
and  Geo^  O.  Moore  and  Geoi^  H.  QreaTes, 
copartners  as  Hoore  &  Greaves,  for  archi- 
tectural services  rendered  In  the  construction 
of  the  Princess  Theater  in  Denver,  and  to 
foreclose  a  mechanic's  lien  on  the  pn^r^. 

1.  In  1909,  Moore  and  Greaves  contemplat- 
ed the  construction  of  a  moving  picture  the- 
ater baildlng,  and  for  that  purpose  le^ed 
certain  lots  on  Curtis  street,  the  building  lo- 
cated upon  wbldi  tli^  proposed  to  remodel 
Into  a  theater  bnUdlng.  With  that  end  In 
view,  they  consulted  plaintiff  as  to  the  feasi- 
bility of  making  the  changes  In  the  old  bond- 
ing, and  having  organized  a  eorpwation  un- 
der the  name  of  the  Moore  &  Oreaves  Amuse- 
m»t  Company,  executed  and  delivered  to 
defendant  In  err(»r,  the  following  Instrument: 

"Dec.  1, 190O. 

"To  the  F.  B.  Edbrooke  Architect  Co.,  61(^- 
18  Tabor  Grand  Opera  House  Bldg.,  Denver, 
Colo. :  I  hereby  authorize  and  direct  you  to 

Srepare  plans.  speciGcations  and  inch  other 
rawings  as  may  be  necessary  for  tiie  proper 
erection  and  completion  of  a  remodeling  at  1618 
to  1624  Curtis  St.,  Denver,  for  theater  purposes, 
and  to  procure  from  builders  and  contractors 
estimates  for  the  construction  of  the  said  build- 
ing and  by  and  with  my  consent  to  let  contracts 
for  the  same,  and  to  superintend  the  work  and 


in  accordance  with  the  terms  of  their  respective 
contracts,  and  for  such  services  as  aforesaid  by 
yon  performed  I  hereby  agree  to  pay  you  a  sum 

Sua!  to  ten  per  cent  of  the  total  coat  of  the 
aresaid  building  and  appurtenances  thereof 
payable  in  manner  followmg : 

"Upou  completion  of  plans  and  spedfleations, 
S  per  cent  of  cost 

"Thirty  days  after  occupancy,  6  per  cent  ad- 
dition of  cost  or  balance  due. 

"All  labor  or  materials  furnished  by  me  for 
use  in  the  construction  of  the  aforesaid  build- 
ing and  appurtenaaces  shall  be  included  in  the 
aggregate  cost  thereofj  and  be  subject  to  your 
commission  as  aforesaid. 

"Plans,  drawings  and  specifications  are  the 
property  of  the  architect 

"Witneaa  my  hand  and  seal  the  day  and  year 
first  above  written. 

"Moore  &  Greaves  Amusement  Co.  [Seal.] 
"By  G.  C.  Moore,  Prest 
"By  G.  H.  Greaves,  Sec*y. 
"Accrated : 

"The  F.  B.  Edbrooke  Archt  Co., 
"By  F.  E.  E." 

This  document  was  introduced  in  evidence 
by  plaintiff,  marked  "Exhibit  A",  and  wUl  be 
referred  to  liereafter. 

Plaintiff  prepared  sketch  plans  for  the  re- 
construction of  an  old  building,  which  it  was 
found  later  could  not  be  remodeled  into  a  the- 
ater, and  these  were  discarded ;  the  original 
structure  was  torn  down  and  removed,  and 
an  entirely  new  edifice  called  .the  "Princess 
Theater"  erected  In  its  place.  When  it  was 
found  the  old  building  could  not  be  used  and 
a  conclnsltm  \raa  reached  to  build  a  new  the- 
ater, It  was  ascertained  that  the  cost  was 
greater  than  the  Moore  &  Greaves  Amuse- 
ment Company  could  finance,  and  Mr.  A.  T. 
Ma<^y  became  Identlfled  wlUi  the  enterprise 
and  agreed  to  famish  the  addltl<Hial  funds. 
A  new  corporation  was  then  organized, 
known  as  the  "Princess  Amusement  Com- 
pany," which  proceeded  to  carry  out  the  par- 
pose  of  the  orgonisatloii  the  exeedcm  of 
Uie  new  building. 

PlaintUf  allies  In  Its  oomidalnt; 

"Fifteenth.  That  while  at  the  time  of  the 
original  employment  of  plaintiff,  as  herein  afore- 
said, it  was  contemplated  by  the  defendants, 
Moore  &  Greaves  end  the  Moore  &  Greaves 
Amusement  Company,  that  the  services  to  be 
by  the  plaintiff  rendered  under  its  said  em- 
ployment would  be  in  the  remodeling  of  an  old 
building  then  upon  the  property,  the  said  de- 
fendants afterwards  changed  their  plans  in  tliat 
respect  and  tore  down  and  removed  the  said 
old  boUdlng  and  constructed  an  entire  new 
Irailding  upon  said  premises,  wtdch  is  known 
as  the  Princess  Theater  Building,  but  that  nev- 
ertheless the  employment  of  the  plaintiff  wa? 
continued  by  the  said  defendants  upon  and 
without  any  change  In  the  terms  or  condltionfl 
thereof,  as  herdnbefore  stated." 

The  trial  was  to  the  court,  and  plaintlir 
was  given  judgment,  to  reverse  which,  de- 
fendants bring  the  case  here. 

2.  The  record  Is  ezceedlng9[7  vcdomlnous, 
and  many  errors  are  assigned,  bnt  we  think 
It  necessary  to  determine  bnt  one  pnH)osItlon. 
Defendants,  plalntilBi  in  error,  contend  the 
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plan  was  discarded,  and  it  was  decided  to 
erect  a  new  structure  by  a  ampaoj  organiz- 
ed for  that  purpose,  the  written  contract  was 
abandoned,  and  did  not  coTer  plaintiff's  aerv- 
ices  in  the  constmctlon  of  the  new  tJleater, 
which  serrlces  were  of  an  entlr^  different 
character,  for  wbidi  a  much  leaa  idiarge  is 
ordinarily  made  by  architects;  that  there  be- 
ing no  oKpress  contract  toe  the  serrlces  In 
connection  with  the  Frtncess  Theater,  the  ac- 
tion was,  or  should  hare  been,  baaed  upon 
quantum  meruit  and  not  upon  express  con- 
tract Under  the  allegatlona  of  Oie  com- 
plaint above  set  forth,  that  the  employment 
was  continued  without  diange,  erUtence  was 
introduced  showing  that  while  a  new  corpora- 
tion was  formed  after  the  execution  of  Ex- 
hibit A,  the  same  people  were  Interested  in 
the  new  company,  and  there  really  was  no 
diange  In  the  partlea  or  management,  ex- 
c^  that  Mr.  Mackey  was  taken  in  to  furnish 
tiie  additional  capital  necessary  to  complete 
the  erection  of  the  new  theater,  and  a  new 
company  was  formed  for  the  purpose  of  car- 
rying ont  and  completing  Oie  plans  already 
contemplated:  that  the  Edbrooke  Company 
continued  its  services  with  the  nndarstandlng 
that  It  was  working  wider  Oie  twnu  of  Bx- 
hlUt  A,  so  far  as  Its  compensation  vas  con- 
cerned, and  the  exhibit  was  resorted  to  and 
introduced  in  evidence,  not  for  the  purpose 
of  proving  an  express  or  written  contract  as 
the  basis  (tf  employment,  but  to  show,  under , 
the  allegatlona  of  the  complaint,  the  amount 
of  compensation  and  method  and  tettna  of  Its 
payment.  There  is  uncontradicted  testlmmiy 
to  the  effect  that  one  or  more  of  the  defend- 
ants went  to  the  plaintiff  oompany  and  asked 
for  a  reductiim  from  the  ten  per  cent.  It  was 
to  charge  for  its  servicea  in  the  erecti<m  of 
the  new  building,  that  plaintiff  refused  to 
make  any  diange  in  Uiat  reqwct,  and  Uie 
Princess  Amusement  Company  paid  the  Ed- 
brooke Company  91,000  on  account,  and  con- 
tinued to  rec^ve  the  benefit  of  ita  services  in 
and  about  the  constmctlon  of  the  new  build- 
ing until  It  was  completed,  knowing  that 
plaintiff  was  claiming  as  its  compensation, 
10  par  cent,  on  the  cost  of  the  new  structure. 
Under  these  conditions,  we  cannot  say  that 
Exhibit  A,  In  80  far  as  the  compensation  is 
concerned,  was  not  adopted  and  acted  upon 
by  all  the  parties  in  the  construction  tit  the 
new  theatv.  - 

The  former  opinion  is  withdrawn,  and  the 
Judgment  of  the  lower  court  affirmed. 

Affirmed. 

CATLIN  T.  VANDBORIPT.    (No.  8049.) 
(Supreme  Court  of  Colorado.    Dec.  7,  1914.) 

1.  Appeal  akd  Ebbok  (S  346*)  —  County 
Court— Appeal  to  Distbict  Coubt— Tiits 
FOB  Appeal. 

Under  Code  1908,  S  24S.  providing  that 

when  a  trial  by  jury  haa  been  nad,  judgment 


Lucreui,  uaiesB  cne  courc  oraer  cne  case  co  w 
reserved  for  ar^ment  or  further  consideration, 
or  grant  a  stay  of  proceedings,  bat  that  nueb 
entry  of  Judgment  uall  not  prejudice  any  mo- 
tion for  a  new  trial  made  in  due  time,  wher« 
notice  of  motion  for  a  new  trial  was  given  in 
open  court,  upon  return  of  the  verdict,  and  the 
motion  was  filed  two  days  thereafter,  there  was 
a  reservation  of  the  cause  for  further  considera- 
tion^ though  the  record  contained  no  order  re- 
semng  it;  and  hence  the  time  for  taking  an 
appeal  to  the  district  conrt  ran  from  tbe  forma) 
Tenditlou  of  the  Judgment  after  such  motion  had 
been  overruled,  and  not  from  the  return  of  tbe 
verdict. 

_[£d.  Note.~-IN>r  oQier  cases,  see  Appeal  and 
^Di^  OenL  Dig.  II  188S,  1896 ;  Dec.  Dig.  | 

2.  Appeal  amd  Bbboe  (|  S06*}— BECOnnfr- 

COUNTT  COUBT— AFFUL  TO  DsnSICT  COUBX 

— TniE  roB  Appeal. 

Where  the  appeal  bond,  on  an  appeal  from 
a  county  court  to  the  district  court,  showed 
on  its  face  that  it  was  approved  January  21st, 
and  the  order  transferrink  the  record  to  the 
district  court  entered  on  January  22d,  recited 
that  the  appeal  bond  had  been  filed  and  ap- 
■  proved,  it  appeared  from  the  record  that  toe 
appeal  was  taken  within  ten  dan  after  the 
entry  of  judnnent  on  January  lltb,  tho^h  the 
bond  was  indorsed  as  filed  on  January  ^d,  as 
the  lodging  and  approval  of  the  appeal  bond 
fovema  the  time  the  appeal  U  taken. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2313 ;  Dec  Dig.  |  605.*] 

3.  Appeal  and  Ebbob  {|  390*)  —  Couhtt 

COUBT^BO  NDS— AKXNDMENT. 

TJoder  Rev.  St  1908,  |  1539,  providtaig 
relative  to  appeals  from  connty  courts  tbst  no 
appeal  shall  be  diamiaaed  on  account  of  a  de> 
feet  or  Informality  in  the  undertaking,  or  the 
Insufficiency  thereof,  If  the  appellant  shaU,  with- 
in a  reasonable  time  fixed  by  the  court,  file  a 
good  and  sufficient  andertaking,  where  though 
the  appeal  bond  was  defective,  an  honest  effort 
was  made  to  file  a  good  and  sufficient  bond,  the 
district  court  did  not  en  in  allowing  mipulant 
to  file  an  amended  bond. 

[Ed.  Note.— For  other  cases,  see  Araeal  and 
En«r.  Cent  Dig.  ||  2077-2068;  De&DIg.  | 
390.*1 

4.  BxsounoN  (|  69*)— Pbopbbtt  Subjbot  lO 
ExECunoH— Attached  Pbopebtt. 

Where,  pending  an  action  in  the  coonu 
court  in  which  property  was  attached,  defend- 
ant died  and  the  cause  was  continued  In  the 
name  of  his  administrator,  ujjKtn  the  rendition  of 
judKiuent  in  favor  of  plaintiff  on  an  appeal  to 
the  district  court,  a  special  execution  aninst 
tbe  proceeds  of  tbe  attached  property,  Which  by 
stipulation  bad  been  converted  into  cash,  was 

froperl;  issued,  notwithstanding  Bev.  St  1908, 
7200,  providing  that  no  execution  shall  bsas 
upon  any  judgment  against  a  decedent,  but  that 
such  judgment  shall  be  filed,  allowed,  and  paid 
in  the  same  manner  as  other  claims  against  the 
estate,  as  the  attached  property  never  came  into 
the  hands  of  the  administrator,  but  was  under 
the  exclusive  jurisdlcUon  and  control  of  the 
court 

[Ed.  Note.— For  other  cases,  see  ExecutioBf 
Cent  Dig.  {{  1A5-1S8;  Dee.  Dig.  {  60.«] 

Error  to  District  Court.  Uontrose  County; 
Thomas  J.  Black,  Judge. 

ActlMi  by  William  Vandegilft  against 
Frank  D.  Catlin,  Jr.,  administrator  of  tbe 
estate  (tf  H.  8.  Hanthorae,  deceased.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 
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Oatlln  ft  Blaksw  of  Montrose,  tor  pbdntUI 
In  error.  Jotan  Qm;  and  KaliAL  BL  Waldo, 
both  of  Mon'troae  (Philip  W.  HothenUl,  of 
Denver,  of  oovnael),  fOr  defbnilant  In  &aor. 

BAILEY,  J.  The  action  was  by  defendant 
In  error,  WUllam  Vand^rlft,  as  plalntUT' be- 
low, against  one  H.  S.  Hantbome,  In  the 
County  Court  of  Montrose  County,  to  recover 
a  commission  alleged  to  be  due  piaintlfl  for 
a  sale  of  real  estate.  The  complaint  was 
filed  February  10th,  1912,  and  certain  proper- 
ty of  the  defendant  was  attached.  By  stipu- 
lations between  tbe  parties  the  attached 
proi>erty  waa  sold  and  the  proceeds  of  sale 
placed  In  court  to  await  the  outcome  of  the 
cause.  In  August.  1012,  the  death  of  Han- 
thome  was  suggested  to  ihe  court,  and  tbe 
cause  was  continued  in  the  name  of  Frank 
D.  Catlln,  Jr.,  Administrator,  eta,  as  defend- 
ant Defendant  answered  by  general  denlaL 
Triai  was  had  to  a  Jury,  and  a  verdict  for 
defendant  waa  returned  on  December  17th, 
1912.  On  the  incoming  of  tbe  verdict,  in  open 
court,  notice  of  motion  for  a  new  trial  was 
given,  and  the  motion  filed  two  days  there- 
after. On  January  &th,  1913,  an  additional 
motion  for  a  new  trial  was  filed.  These  mo- 
tions were  treated  as  one,  upon  which  argu- 
ment was  had,  and  on  January  Uth  were 
overruled  and  Judgment  rendered  and  enter- 
ed of  record  for  defendant  in  accordance  with 
the  verdict. 

Plaintiff  undertook  an  appeal  to  the  Dis- 
trict Court  of  that  county.  Tbe  api>eal  bond, 
as  appears  on  its  face,  waa  approved  Jan- 
uary 21st,  1913,  but  was  Indorsed  "Filed  this 
23rd  day  of  January,  A.  D.  1913."  January 
22nd,  1913,  an  order  was  entered  In  Qie  cause 
In  the  County  Court  directing  the  transmla- 
Blon  of  the  record  to  the  District  Court,  in 
which  it  was  recited  "that  the  bond  of  appeal 
has  been  filed  and  approved  in  manner  and 
form  as  required  by  law.  and  all  other  things 
necessary  to  be  done  therein  have  been  done 
to  complete  this  appeal,"  and  on  the  24th  of 
that  month  the  case  was  lodged  In  the  Dis- 
trict Court.  Defendant  appeared  specially 
and  filed  a  motion  to  dismiss  the  appeal,  up- 
on the  grounds  that  it  was  not  taken  witUn 
the  time  pre8crit>ed  by  the  statute,  and  that 
the  appeal  bond  was  defective  in  that  it  does 
not  comply  with  the  provlslMis  of  the  stat- 
ute, and  did  not,  therefoze.  confer  Inrlsdic- 
tion  uptm  the  District  Court,  which  was  ar^ 
ffued  by  counsel  for  the  respecttve  parties, 
uid  orermled  on  March  2Sth,  1913.  The  or* 
der  also  contained  a  finding  that  the  appeal 
iMHid  was  defbctlv^  but  ttiat  there  was  an 
htmest  effort  made  to  file  a  snfflclent  on^ 
and  tai  days  were  allowed  plalntifT  In  which 
to  file  such  a  bond  or  suffer  a  <»Mn<«Mi  of  the 
appeal  by  default  Defendant  elected  to 
stand  on  his  motion  to  dismiss,  and  declined 
to  appear  fnrOier.  Jndsment  was  rendered 
against  Idm  for  the  amount  vnytO,  upon 
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trial  to  the  court,  the  plaintiff  bavlnc  waived 
a  Jury.  Defoidant  brings  the  case  hen  for 
review  on  enror. 

£1]  The  first  natter  urged  Is  that  the  ap- 
peal tMwd  from  the  Goonty  to  the  District 
Conrt  waa  not  filed  within  ten  days  after 
Jodvueot,  as  joovided  by  statute^  This  in- 
Vfdves  the  qocstion  ot  whoi  the  Judgment 
was  zwidered  by  the  County  Court.  Plaintiff 
in  wnv  contoida  that,  as  tibe  verdict  was  re- 
tained on  December  17th.  1913,  and  no  order 
leservins  the  cause  for  argument  or  turth^ 
conidderatloii,  or  grantLag  a  stay  of  proceed- 
ings, was  mnOe,  Judgmeirt  was  by  operation 
of  law  rendered  of  that  date,  entry  thereof 
being  a  pnr«ly  ministerial  duty,  onder  and  by 
virtue  ot  Section  248  of  the  Code  of  1908, 
whidi  reads  as  follows: 
<  "Whoi  trial  by  Jury  has  been  had,  Jadsment 
shall  be  entered  by  the  clerk  in  conformity  to 
the  veHict,  within  tweoty-four  hourH  after  the 
rendition  thereof,  unleas  tbe  court  order  the 
case  to  if  cflserved  for  a^ment  or  further  con- 
sideration, or  arant  a  stay  of  proceedlnsa ;  but 
such  entry  ofjad^ent  snsll  not  prejudice  any 
motion  for  a  new  trial  made  in  due  time." 

Defendant  In  error  says  that  aa  a  motion 
for  a  new  trial  was  made  In  due  time,  argued 
by  respective  counsel,  overruled  and  Judg- 
ment rendered,  In  conformity  with  the  ver- 
dict, on  January  11th,  1913,  this  is  the  date 
of  ttie  Judgment  It  is  true  the  record  dia- 
dosea  no  order  reserving  the  cause  for  ar- 
gument or  further  consideration,  or  stay  of 
proceedings  granted,  but  it  does  show  a  mo- 
tion for  new  trial  Interposed  In  due  time  up- 
on notice  0ven  In  court  immediately  after 
tbe  return  of  the  verdict,  and  Judgment  ren- 
dered on  July  11th,  1913,  In  conformity  with 
tbe  verdict,  upon  the  overruling  of  such  mo- 
tion. The  section  quoted  contains  a  provision 
the  very  purpose  of  which  Is  to  meet  a  sit- 
uation like  the  ooe  now  before  us.  When  tbe 
motion  for  a  new  trial  was  interposed  In  due 
time,  it  reserved  tbe  cause  for  further  con- 
sideration. If  this  were- not  bo,  although  a 
motion  for  a  new  trial  was  filed  in  apt  time, 
still  if  the  court  should  fall  to  dispose  of  it 
within  the  time  allowed  for  perfecting  an  ap-  ■ 
peal,  a  litigant  would  then  be  deprived  of  hla 
right  of  appeal,  through  no  fault  ot  hls^  con- 
trary to  the  letter,  spirit  and  purpose  of  the 
provision  quoted.  It  was  never  lnt«ided  that 
an  injustice  of  this  sort  should  be  thus  ac- 
complished. The  date  of  the  order  overrul- 
ing the  motion,  upon  which  date  Judgment 
was  formaliy  roidered,  in  conformity  with 
the  verdict,  la  Che  date  from  which  the  ten 
days  In  which  an  appeal  conid  be  perfected 
began  to  run. 

(2]  But  plaintiff  in  error  says  that,  even  if 
snch  view  be  taken,  the  anteal  bond  was 
neverOieleBB  filed  on  January  28rd  ct  that 
year,  more  Chan  tea  days  after  judgment  was 
rendered,  and  thwefore  the  appeal  foiled. 
While  it  la  tme  that  the  filing  mark  bears 
such  date,  it  appears  upon  the  foce  ot  the 
Instrument  that  it  was  appiond  en  the  21at 
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day  of  January,  1913,  wltbln  tbe  statutory 
period.  The  order  transferring  the  record 
to  tbe  District  Court,  which  was  entered  on 
the  22nd  of  that  month,  recites  that  the  ap- 
peal bond  had  been  theretofore  filed  and  ap- 
proved. The  record  shows  that  the  bond 
was  lodged  In  the  County  Court  on  the  21st 
day  of  January  and  approved  on  that  day. 
The  date  governing  the  tbne  the  appeal  was 
made  Is  that  ot  lodgement  and  approTal  of 
the  appeal  bond.  Cates  et  aL  t.  Made,  6 
Colo.  401,  404. 

[S]  It  Is  next  urged  for  a  reversal  that  tbe 
appeal  bond  was  insuCBcient  to  confer  Juris- 
diction upon  the  District  Courts  In  that  it  Is 
not  a  compliance  with  the  statnte  regulating 
snch  appeals,  Section  1637,  R.  S.  1906.  Upon 
this  proposition  tbe  District  Oourt,  In  over- 
ruling  tlie  motion  to  dlsmias  the  appeal,  found 
that  altlioug^  such  bond  waa  defective,  Otere 
was  an  honest  eCFort  made  to  file  a  good  and 
anffldent  one,  and  allowed  d^endant  to  file 
an  amended  bond  (o  conform  to  the  statute. 
This  action  of  the  court  was  entire  proper 
and  in  harmony  with  the  decisions  constru- 
ing the  law  respecting  such  amendment.  It 
would  have  been  error  for  the  court  to  have 
denied  8u<di  leave.  Section  1S39,  B.  S.  1808. 
reads  In  part  as  follows: 

"Provided,  further,  tfaat  do  appeal  fiball  be 
dismissed  on  account  of  a  defect  or  informalitj 
in  the  undertaking,  or  the  insufficiency  thereof, 
if  the  appellant  or  appellants  shall,  within  a 
reasonable  tinw,  to  he  fixed  by  the  court,  file 
a  good  uid  sufficient  nndertakmg." 

Wheeler  v.  Enhns,  9  Colo.  U6, 11  Paa  97; 
Fuller  V.  Estate  of  Fuller,  7  Colo.  App.  S55, 
44  Faa  72.  Tbe  opinion  in  the  case  of  D. 
A  R.  G.  B.  R.  Co.  V.  Paonia  Ditch  Co.,  49 
Oolo,  281t  112  Pac.  692,  has  no  application 


here,  because  there  no  request  was  made 
to  file  an  amended  bond  and  that  qnesttfa 

was  not  considered. 

£4]  The  remaining  contention  Is  that  the 
court  erred  In  ordering  special  execution, 
commanding  the  sheriff  to  take  and  tifplj  tbe 
proceeds  of  the  attached  property  upon  tba 
Judgment   Section  7209.  B.  S.  1903: 

"No  execution  shall  Issue  upon  any  judgment 
against  a  decedent,  *  *  *  but  Buch  judgment 
shall  be  filed,  allowed  and  paid  in  tbe  same  man- 
ner as  other  fourth  daas  claims  against  sndi 
estate" 

Is  cited  to  support  the  contention,  tfaat  tfals 
Judgment  should  have  been  filed,  allowed  and 
paid  out  of  the  estate  as  a  fourth  class  claim. 
The  record  shows  that  at  the  comm«icement 
of  the  action  certain  property  was  attached 
and  by  stipulation  converted  Into  cash  and 
held  in  court  to  be  applied  in  payment  ol 
whatever  Judgment  plaintiff  might  recover. 
The  attached  property  was  segregated  from 
the  estate  of  Hanthorne,  prior  to  his  deatli, 
and  never  came  iuto  the  hands  of  the  admin- 
istrator, but  the  proceeds  therefrom  followed 
the  suit  on  appeal  to  the  District  Court,  and 
was  under  its  exclusive  Jurisdiction  and  con- 
troL  These  proceeds  were  no  part  of  the 
estate,  and  could  become  so 'only  upon  the 
contingency  that  plalntUf  failed  to  recover 
Judgment  and  sustain  his  attachment  "Riis 
contingency  never  happened,  and  it  was, 
therefore,  entirely  proper  for  the  District 
Oourt  to  direct  the  application  of  the  money 
to  the  partial  satisfaction  ot  plaintiff's  Judg- 
ment. 
Judgment  afllrmed.' 

MtTSSBB,  a  3^  and  WHITB,  concnt 
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(Supreme  Court  of  Waabington.  Dec.  21, 1914.) 

1.  Railboadb  (I  398*)---AonoN8  roB  Inju- 
sise— ScrFiciBNOT  or  Etidehoe— Gontbib- 

UTOBT  NeOLIOENCE. 

In  an  action  for  injaries  to  a  person  atra^ 
b;  a  train  while  walking  diagooally  across  ibe 
right  of  wa;  from  a  street  adjoining  it  to  a 
street  crossing  it,  where  bis  own  evidence  show- 
ed  the  exercise  of  no  precautions  wfaatew  for 
his  own  aafety,  a  Tordict  in  his  favor  was  un- 
warranted, since,  while  due  care  la  presumed 
and  contributorj  negligence  must  be  proved,  the 
law  requires  due  precaution  for  safety,  and 
when  none  is  shown,  contributory  negligence  is- 
proved. 

[Ed.  Note.— For  oilier  casea,  sea  Bailioadk 
Dig.  iS  1366,  135S-136&;  Dec.  Diini 

2.  Baii^ads  (§  881*)--Injubieb  to  Psbsoq 

Oa  TSACK— OONTRIBmOKT  MiOUOSNOB. 

A  railroad  track  ia  Itaelf  a  wamlnf  dan- 
ger, and  a  person  abont  to  eroaa  a  railroad 
track  must  tnake  a  reasonable  use  of  his  senses 
to  guard  his  safety  and  prevent  injury,  and  a 
failure  to  do  so  precludes  a  recovery  for  inju- 
ries. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1286-1298;  Dec  Dig.  {  881.*] 

Department  1.  Appeal  from  Superior  Ooort, 
Clarke  County ;  Wm.  T.  Darch,  Judge. 

Action  by  Wenzel  Skaala  against  the  Twin 
Falls  Logging  Company.  From  a  judgment 
for  plaintifr,  d^endant  appeals.  Reversed, 
and  new  trial  ordered. 

Yates  &  Yates,  of  Vancouver,  for  appel- 
lant. McMaster,  Hall  &  Drowley,  of  Van- 
couTer,  for  respondent 

MORRIS,  J.  Respondent  was  Injured 
while  attempting  the  crossing  of  a  railroad 
track,  and  this  appeal  la  taken  from  a  judg- 
ment In  his  favor. 

The  errors  urged  are  In  the  Inatructions,  In- 
snfflciency  of  the  evidence  to  justify  the  Ter- 
dlct,  that  It  is  against  the  law,  and  that  the 
verdict  is  excessive.  There  was  no  motion  for 
nonsuit,  none  for  directed  verdict,  no  chal- 
lenge to  the  sufficiency  of  the  evidence,  and 
no  motion  for  judgment ;  so  that  If  it  should 
be  held  that  the  evidence  Is  Insufficient  to 
justify  the  verdict,  and  that  the  verdict  is 
against  the  law,  the  utmost  r^ief  that  can 
be  granted  the  appellant  Is  a  new  trial. 

[1]  The  facts  are  these:  The  Northern 
Padflc  Railway  Company  occupies  a  right  of 
way  through  the  town  of  Yacolt,  100  feet 
wide,  running  approximately  north  and  south. 
On  each  side  of  this  right  of  way  Is  a  street 
named,  the  one  West  Railroad  street  and  the 
other  Bast  Railroad  street  Crossing  these 
two  streets  and  the  right  of  vray  is  an  east 
and  west  street  known  as  Yacolt  street 
There  Is  a  depot  about  120  feet  south  of  the 
Bouth  margin  of  Yacolt  street  and  between 
the  depot  and  Yacolt  street  on  West  Rail- 
road street,  Is  a  restaurant  and  saloon,  pos- 


that  pedestrians  on  West  Railroad  street  de- 
siring to  80  east  on  Yacolt  street  often  cat 
across  West  Rallrosd  street  and  the  right  of 
way  In  a  norateasta-ly  dlte^loii.  Instead  of 
eontlmilnff  on  West  Railroad  atxeet  nntil  Ya- 
aflt  street  is  roadwd  and  tbm  taming  east 
On  this  right  of  way  between  the  depot  and 
Yafi<dt  street,  and  ertending  across  Yacolt 
street  are^  beginning  at  the  west,  a  switch, 
main  trade,  and  a  sldlnc  tnx±',  the  siding 
connecting  with  the  main  tzaek  about  120 
feet  south  of  Yacolt  street  and  branching  off 
in  a  northeasterly  direction.  The  distance 
between  the  center  of  the  switch  and  main 
tracks  is  16  feet  Hia  distance  between  Ya- 
colt street  and  the  restanrant  is  not  glvoi, 
but  from  their  relative  positions  as  shown  by 
one  of  respondent's  ezhlbitB  It  Is  aroroz- 
Imately  80  feet  The  distance  between  the 
restaurant  and  the  first  or  swltdi  track  Is 
90  feet  On  the  day  ct  the  acddent  re^nd* 
ent  left  the  sidewalk  in  front  of  the  restan- 
rant on  West  Railroad  street  and  walked  ta 
a  northeasterly  direction,  as  if  iutaidlng  to 
reach  Yacolt  street  at  some  point  east  of  the 
crossing.  At  this  time  the  appellant  was  op- 
erating an  engine  attached  to  two  cars  at 
some  point  not  shown  on  the  main  track. 
The  engine  was  headed  south  with  the  two 
cars  in  front  and  was  backing  up  for  the 
purpose  of  making  a  flying  switch,  intending 
that  the  engine  would  give  such  momentum 
to  the  two  cars  that,  uncoupling  from  them 
before  reaching  the  siding,  the  cars  would 
take  the  siding,  while  the  engine  would  con- 
tinue backing  on  the  main  track  In  the  clear. 
Standing  on  the  westerly  track  at  this  time 
were  some  box  cars,  how  many  or  where  sit- 
uated is  not  clear  except  that  they  were 
north  of  the  depot  and  about  opposite  the 
restaurant  Respondent  crossed  West  Rail- 
road street  and  the  right  of  way,  crossed  the 
west  track  at  a  point  to  the  north  of  the  box 
cars — how  far  north  Is  not  shown — and  just 
as  he  reached  the  main  track,  at  a  point 
variously  estimated  at  from  10  to  46  feet 
south  of  the  Yacolt  street  crossing,  the  tender 
of  the  backing  engine  struck  him  on  the  right 
shoulder,  causing  the  injuries  complained  of. 
The  day  was  July  16th,  and  the  time  about 
the  middle  of  the  afternoon.  There  was  a 
dispute  as  to  whether  the  bell  on  the  engine 
was  ringing,  but  In  the  light  of  the  verdict  It 
may  be  accepted  that  it  was  not  It  may 
also  be  accepted  that  appellant  was  negligent 
in  the  manner  of  the  operation  of  Its  engine 
and  cars.  The  question  still  remains.  Do  the 
facts  show  respondent  guilty  of  contributory 
negligence?  Respondent,  when  upon  the  stand, 
was  not  Interrogated  as  to  his  knowledge  of 
the  presence  of  the  engine  and  cars;  nor 
was  there  any  attempt  to  show  that  he  took 
any  precautions  for  his  safety  before  at- 
tempting to  cross  the  main  track.    He  Is 
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[eruuaiuK  ms  apprecwQon  oi  ois  sniroana- 
iDgs.  Hla  first  witness  testlfled  that  respond- 
ent was  walking  In  a  "idnd  ot  a  stooped 
way";  "did  not  notice  him  stop  and  look 
any  place" ;  "Just  kept  going ;  wasn't  looking 
out";  "was  gc^ng  with  bis  head  down"; 
"did  not  look  down  the  track  as  I  could  see.** 
The  next  witness  testified  that  respondent 
"did  not  tnm  and  look  south,  did  not  see 
him  stop  nor  listen,  hut  kept  on  going  until 
mn  Into."  Besptmdent  "did  not  turn  around 
and  look  south,  but  don't  know  whether  be 
looked  for  cars  coming."  The  testimony  of 
appellant's  witnesses  will  not  be  referred  to, 
as  the  question  must  be  determined  from  the 
strongest  testimony  in  respondent's  faror. 

[2]  Whatever  may  be  the  character  or  ex- 
tent of  the  precautifflD  that  ^ust  be  taken  by 
one  about  to  cross  a  railroad  track,  it  must 
be  accepted  as  the  law  that  the  duty  Is  upon 
the  pedestrian  to  make  a  reasonable  use  of 
his  senses  to  guard  his  safety  and  prevent 
injury,  and  that  in  falling  to  do  so  the  law 
charges  blm  with  such  n^ligence  as  would 
prevent  a  recovery  in  case  of  lajotr*  As  has 
often  been  said  in  like  cases,  one  cannot  cross 
a  railroad  track  without  taking  some  pre- 
caution for  safety,  the  track  Itself  being  a 
warning  of  danger.  As  was  said  In  Cole  v. 
Northern  Fadflo  By.  Co.  144  Pa&  34,  "How- 
ever slight  may  be  the  requirement  as  to  pro- 
tection, It  avails  nothing  in  the  light  of  this 
record."  Reepcmdent  took  none,  but  proceed- 
ed, heedless  of  his  surroundings,  as  If  there 
was  no  danger  to  be  avoided.  The  law  will 
not  permit  a  man  to  attempt  a  railroad  cross- 
ing, as  the  record  shows  this  respondent  to 
have  done,  and  then  throw  the  entire  burden 
of  his  safety  upon  those  in  charge  of  ap- 
proaching trains.  Each  must  be  vigilant  and 
watchful,  with  a  full  realization  that  he  is 
within  a  danger  zone;  and  when  such  a  de- 
gree of  vigilance  and  watchfulness  as  the  or- 
dinarily prudent  man  would  give  to  his  sur- 
roundings under  such  circumstances  is  ab- 
sent the  law  calls  it  negligence,  and  the 
courts  cannot  excuse  or  overlook  it 

Counsel  for  respondent  argues  that  due 
care  Is  presumed  and  contributory  negligence 
must  be  proven.  Such  Is  unquestionably  the 
law.  The  law  likewise  requires  due  precau- 
tion for  safety;  and  when  none  is  shown, 
contributory  negligence  is  proven,  for  con- 
tributory negligence  is  established  by  the 
failure  to  act  when  ordinary  prudence  calls 
for  action,  as  well  as  by  the  imprudent  act 
Itself. 

We  find  the  proof  of  such  failure  to  act  in 
eupondent's  evldeuce,  and,  under  the  au- 
liority  of  the  cited  case  and  many  others  of 
ke  diaracter,  the  Judgment  is  reversed,  and 
!W  trial  ordered. 

r^ROW,  0.  J.,  and  PARKBB,  OOSB,  and 
TADWICK,  JJ.,  concur. 


in  ATfu  iruu  rAUiriu  wuMXZ  et  at 
(No.  1182S.) 

(Supreme  Court  of  Waihlngton.  Dec  16, 1914.) 

1.  Mahoakus  (i  4*)— SooPX  or  Bsmxdt  — 
Change  or  venuz. 

Where  a  change  of  venae  is  erroDeoasly 
granted,  the  adverse  partv  is  not  limited  to  4 
review  of  the  order  by  appeal,  but  may  maiu- 
taia  mandamus  to  compel  the  judge  to  vacate 
the  ardor, 

[Ed.  Note.— For  other  cases,  see  MaDdamu& 
Cent  Dig.  U  9-21,  2*-84 ;  Dec  Dig.  S  4.*] 

2.  VMfUB    (I    62*)— Change  or  Venue  — 
Obounds— Convenience  of  WrrKEssEs  — 

NONBBSinElfTS. 

On  an  application  for  change  of  venue  for 
convenience  of  witnesses,  the  court  cannot  coa- 
sider  the  convenience  of  nonreddent  witnesses. 

[Ed.  Note.— For  other  cases,  see  Yesme,  Cent. 
Dig.  M  76,  77 ;  Dec  DirTKi.*] 

3.  Venue  (J  86*)— Chahob  of  Venue— Con- 
venience or  witnesses— Showing. 

On  an  application  to  change  the  venue  to 
0.  county,  plaintiff  averred  tbat  most  of  her 
witnesses  resided  in  P.,  and  tiiat  two  or  three 
of  the  witnesses  redded  in  S.,  and  that,  by  rea- 
son of  the  operation  of  an  electric  car  line  be: 
tween  P.  ana  the  county  seat  of  C.  county,  the 
witnesfies  conld  appear  there  with  mach  more 
convenience  and  at  less  expense  than  in  P. 
conn^.  Relator  averred  that  be  had  a  num- 
ber of  witnesses  residing  in  P.  cona^,  that  that 
waa  his  place  of  residence,  that  fae  also  bad  wit- 
ness e«  residing  Id  S.,  snd  that  the  distance  be- 
tween S.  and  the  connty  seat  of  P.  county  was 
less  than  the  distance  from  S.  to  C.  conn^. 
Held,  that  tiie  showing  was  Insufficient  to  ja»- 
tify  a  change  to  O.  connty. 

gEd.  Note.— For  ottier  cases,  see  Vennsu  Cent 
.  H  110-118;  Dec  Etfin  6e.»] 

Department  1.  i^ndlcatlon  of  the  State, 
on  relfttloD  of  Joe^th  H.  Nash  tor  a  writ  of 
mandamus  against  the  Superior  Court  In 
and  for  Fadflc  County  and  others.  Wilt 

granted. 

Bond  &  Eddy,  of  South  Bend,  for  rdator. 
Littlefleld  ft  Smith,  of  Portland,  Or^  tat  n- 

e^ndents. 

CROW,  0.  J.  Gertrude  M.  Grant,  a  resi- 
dent of  Portland,  Or.,  commenced  an  action 
In  the  superior  court  in  and  for  Pacific  coun- 
ty, in  this  state,  against  Joseph  H.  Nash, 
claiming  damages  for  an  alleged  breach  of  a 
promise  of  marriage.  This  action,  upon  the 
plaintiff's  motion,  was  thereafter  dismissed 
without  prejudice.  Shortly  after  bu<^  dis- 
missal, the  plaintiff  instituted  another  suit 
upon  the  same  alleged  cause  of  action  in  the 
superior  court  In  and  for  Clarke  county  in 
this  state.  Thereupon  the  defendant  Nash 
moved  for  a  change  of  venue  of  the  second 
action  from  Clarke  connty  to  Pacific  connty 
upon  the  ground  that  he  resided  in  the  latter 
connty.  This  motion,  which  was  resisted  by 
plaintiff,  was  heard  upon  affidavits  in  the  su- 
perior court  of  Clarke  county,  and,  before  the 
trial  Judge  had  announced  his  ruling,  the 
plaintiff  consented  to  the  change  of  venue,  al- 
though there  Is  some  intimation  in  the  rec<Md 
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that  Btae  tben  InmeateA  her  Intention  to  later 
ask  that  the  cause  be  retaimd  to  Clarke 
county.  An  (Oder  was  tlierenptm  entered 
transferring  tbe  action  to  Padflc  county. 
Bbortly  tberaafter,  tbe  plaintiff  filed  her  mo- 
tim  for  a  change  of  T»ue  from  Fadflc  coon* 
ty  to  Clarke  connty  npon  tbe  ground  of  con- 
Tenlence  of  witnesses  and  for  the  promotl<ni 
of  the  ends  of  ]iistlc&  Tbla  motion  was  re- 
sisted by  the  defendant  upon  the  gronnd  that 
the  plalntlirs  showing  was  not  eafficlent,  and 
upon  the  further  ground  that  the  plaintiff 
had  consented  to  the  transfer  of  the  actUm 
from  <^rice  county  to  Padflc  county.  Afflda- 
Tits  were  filed  snpiKHrtIng  and  resisting  the 
application.  Hie  trial  court  granted  plain- 
tiff's motion,  and  transferred  tbe  cause  to 
caarke  county.  Thereupon  the  d^endant 
Joseph  H.  Nash,  as  relator,  applied  to  this 
court  for  a  writ  of  mandate  to  compel  the 
Honorable  Edward  H.  Wright,  as  Judge  of 
the  superior  court  In  and  for  Padflc  county, 
to  vacate  his  order  granting  the  last  change 
of  venue,  and  to  proceed  with  the  trial  of  the 
cause  in  Pacific  county. 

[1]  The  respondent  contends  tbat  the  re- 
lator has  no  remedy  by  writ  of  mandate,  but 
that  bis  remedy,  if  any,  is  by  writ  of  cer- 
tiorari, evidently  meaning  an  appeal.  This 
contention  cannot  be  sustained.  State  ex  rel. 
Howell  V.  Superior  Court,  144  Pac  291.  In 
State  ex  rel.  Soongale  v.  Superior  Court,  65 
Wash.  828,  104  Pac.  607,  133  Am.  St  Rep. 
1030,  the  superior  court  entered  an  order 
granting  a  change  of  venufc  Thereupon  tbe 
plalQUff,  as  relator,  applied  to  tbls  court  for 
a  writ  of  mandate  directing  tbe  lower  court 
to  proceed  with  the  trlaL  The  respondent, 
by  demurrer.  Interposed  In  this  court,  con- 
tended that  the  relator  had  an  adequate  rem- 
edy by  appeal.  Disposing  of  this  contention, 
we  said: 

"This  view  Is  not  ■nstalnaUe.  If  tiie  lAange 
of  venue  was  erroneously  made,  we  cannot  pre- 
sume that  the  superior  court  of  Snohomiah 
county  will  assume  to  exercise  jurisdictipD ;  nor 
could  we,  upon  an  appeal  from  that  court,  di- 
rect the  superior  court  of  Pierce  county  to  pro- 
ceed  with  the  trial  Tbe  remedy  by  appeal  U 
therefore  Inadeqaate.  State  ex  rel.  Wvman. 
etc.,  Co.  V.  Superior  Court  40  Wash.  443,  82 
Pac  876,  2  L.  R.  A.  (N.  3.)  568.  Ill  Am.  St 
Hep.  915  [6  Ann.  Caa.  775] :  State  ex  rel.  Miller 
T.  Superior  Court,  40  Wash.  655,  82  Pac.  875, 
2  L.  B.  A.  (N.  SO  890,  111  Am.  St  Bep.  920.'' 

There  la  no  showing  that  any  witness, 
either  for  plaintiff  or  defendant,  resides  in 
Clarke  oounty.  The  affidavits  presented  on 
plaintiff's  behalf  show  that  most  of  her  wit- 
nesses reside  In  Portland,  Or.;  that  some 
two  or  three  wttnesses  whom  she  says  she 
bit^ds  to  can  reride  in  Seattle,  In  tbls  state; 
that  the  witnesses  residii^  In  Oregon  will 
attend  a  trial  in  Oarke  county;  that  they 
can  do  so  at  sOght  expuise,  there  being  an 
electric  car  line  out  of  PorOand,  Or.,  to  Yan- 
couver,  the  county  seat  of  Clarke  county ; 
that  the  expense  of  taking  her  witnesses  to 
Pacific  county  will  be  much  greater;  and 


that  die  has  not  tbe  means  to  Incur  sncih  ad- 
ditional expense.  The  affidavits  produced  on 
bdialf  of  tbe  relatw  disclose  the  fact  that 
he  has  a  number  ot  witnesses  residing  In 
Padflc  county;  that  Padflc  county  Is  his 
present  place  of  residence;  that  he  has  one 
or  two  witnesses  who  reidde  In  Seattle;  that 
the  distance  from  Seattle  to  Padflc  county 
is  less  than  the  distance  from  Seattle  to 
Clarke  county;  and  that  be  has  a  meritorious 
defensa  There  Is  no  showing  that  the  plain- 
tiff cannot  obtain  a  fttlr  and  impartial  trial 
In  Padflc  county,  or  that  the  ends  of  Justice 
will  not  be  subserved  by  a  trial  tn  Padflc 
county.  'The  onl^  possible  ground  iipoq 
which  she  relies  for  the  change  of  venue  Is 
ttut  her  witnesses,  residing  out  of  this  state, 
can  attend  a  trial  in  Clarke  county  more 
conveniently  and  at  less  exi>ense. 

[2]  Belator  Insists  that  the  convenience  of 
nonresident  witnesses  cannot  be  considered 
in  an  application  for  a  change  of  venue,  and 
that  the  convenience  of  witnesses  reading  in 
a  neighboring  state  Is  not  contemplated  by 
subdivision  3  of  section  200,  Rem.  &  Bal. 
Code.  He  further  insists  that  plaintiff  has 
not  made  a  showing  suffldent  to  warrant  the 
change  of  venue.  The  rule  seems  to  be  that 
in  passing  upon  a  motion  for  a  cbange  of 
venue  for  the  convenience  of  witnesses,  the 
court  has  not  the  right  to  consider  witnesses 
who  are  nonresidente  of  the  state.  New  Jer- 
sey Zinc  Co.  V.  Blood,  8  Abb.  Prac  (N.  Y.) 
147;  Bank  of  St  Albans  v.  Knickerbacker, 
6  Wend.  (N.  T.)  641;  Shirley  v.  Nodlne,  1 
Idaho,  696.  In  Bowles  v.  Rome,  etc.,  B.  Co., 
38  Hun  (N.  T.)  007,  the  court  said: 

TThe  reason  of  the  rule  seems  to  have  been 
that  the  attendance  of  the  witnesses  could  not 
be  compelled  by  the  process  of  the  court,  and  a 
commission  might  be  necessary  to  examine 
them." 

[3]  Mo  suffldent  showing  has  been  made 
that  a  change  of  venue  Is  necessary  for  the 
convenience  of  witnesses  residing  In  this 
state.  The  action  should  be  retained  for 
trial  in  Pacific  county.   Let  tbe  writ  Issue. 

CHADWICE,  ELUS,  and  MAIN,  JJ.,  con- 
cur. 

OOSE,  3.  I  think  tbe  first  change  of 
venue  was  res  Judicata.  Upon  tbls  ground 
as  well  as  the  ground  upon  which  the  major- 
ity opinion  Teste,  I  concur. 


TBIPLBTT  T.  BBROUAN  et  oL  (BEBO- 
MAN  CLAT  MFO.  CO..  Oandshee). 
(No.  12030.) 
(Snpzeme  Court  M^WMhlngton.   De&  17, 

BXEotmoH  (S  2S1*)— nzKOunoN  Sauxh- Va- 
cation. 

Gross  Inadequacy  of  price  will  Justify  the 
vacation  of  an  execution  sale  of  corporate  stock 
where  the  suit  against  the  defendants  was  mere- 
ly to  eliminate  them  from  the  corporation,  for 
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great  Inadequacy  reqnireN  only  sUglit  dreom- 
Btances  of  un&Irneaa  to  warrant  vacation  of 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SS  708-716;  Dec.  Dig.  f  251.*1 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  £.  H,  Sullivan, 
Judge. 

Action  by  D.  B.  Triplett  against  M.  U 
Bergman  and  another.  In  which  the  Berg- 
man Clay  Manufacturing  Company  was  made 
a  garnishee  defendant.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants*  stock  In 
the  garnished  corporation  was  sold  under 
execution.  From  an  order  vacating  tlie  ex- 
ecntlim  sale,  plaintiff  an»eals.  Affirmed. 

F.  B.  Dodda  and  Twlt«heU  &  Wentworth, 
all  of  Spokane,  for  appellants  F.  W.  Qlrand, 

of  ^okane,  for  respondents. 

CHADWIOK,  J.  This  court  reversed  the 
case  of  Bergman  Clay  BIfg.  Co.  v.  Bergman, 
73  Wash.  144,  131  Pac.  485,  and  remitted  the 
case,  with  costs  to  the  appellant  in  the  sum 
of  $132.40.  Although  the  record  is  not  en- 
tirely clear,  it  seems  that  no  judgment  was 
entered  In  the  court  below  upon  the  remit- 
titur. The  judgment  was  assigned  to  plain- 
tiff In  this  case,  who  began  an  action  upon 
the  Judgment  and  caused  the  Bergman  Clay 
Manufacturing  Company  to  be  summoned  as  a 
garnishee.  The  Bei^man  Clay  Manufactur- 
ing Company  answered,  admitting  that  M. 
Bergman  was  the  owner  of  6,500  shares  of  its 
capital  stock,  and  that  Ekoily  Bergman  was 
the  owner  of  1,216  shares  of  Its  capital 
stock.  A  Judgment  was  taken  against  the 
garnishee,  and  all  of  the  stock  belonging  to 
the  Bergmans  was  sold  by  the  sheriff  and  bid 
In  by  the  plaintiff  for  the  amount  ot  the 
Judgment  and  costs.  The  sale  occurred  In 
September,  1913.  On  the  6th  day  of  Decem- 
ber notice  came  to  the  Bergmans  that  their 
sto<^  had  been  sold.  They  Immediately  ap- 
plied to  the  court  for  relief,  setting  up  sev- 
eral grounds,  going  to  the  legal  sufficiency  of 
the  proceeding  and  the  Inadequacy  of  the 
price  paid  for  the  stock.  The  court  below 
seems  to  have  determined  the  case  entirely 
upon  a  finding  that  the  stock  was  bid  in  at 
an  inadequate  price.  Passing,  therefore,  the 
legal  proceedings  as  sufficient^  it  is  the  con- 
tentltm  of  the  appellant  that  a  sale  should 
not  be  set  aside  on  account  of  the  mere  In- 
adequacy of  the  price  paid  for  the  property 
upon  execution  sale.  This  la  a  general  mle, 
but  like  all  rules  It  has  Its  quallficatloas  and 
exceptbHis.  Appellant  underta^  to  bold 
btmself  within  the  general  rule  by  Insisting 
Uiat  the  stock  was  of  little  or  no  value;  but 
lhae  Is  testimony  tending  to  show  that  the 
Bergman  Clay  Manufacturing  Company  has 
on  hand  about  $10,000  worth  of  unsold  man- 
ufactured products  which  ought  to  bring 
$7,000;  that  Its  plant  Is  worth  In  the  neigh- 
borhood of  $10,000;  that  the  stodcfaolders 
other  than  the  Bergmans  are  owing  In  unpaid 


snbscr^tlons  abont  |S,000;  and  Otat  tbt 
debts  of  the  cnnpany  an  abont  $10,00a 
While  It  la  true  that  tba  defendant's  wi^ 
neasee,  who  are  stockholders  In  the  company 
have  testified  that  the  company  cannot  be 
operated  at  a  profit  without  tbe  eqtoidltnTB 
of  $20^000  or  more  In  betterments,  we  fldnk 
that  the  interest  of  the  witneasee  la  sndi  that 
the  trial  Judge  was  warranted  in  rejectli^ 
their  testtrnmy,  for  upon  the  fhcta  shown  the 
stock  would  be  worth  a  sum  greatly  in  excea 
of  tbe  amount  bid  if  the  company  were  Uq- 
uldated  at  the  present  Ume.  The  Berpnau 
have  paid  tar  their  stock.  Those  who  are 
hostile  to  them  have  not  It  is  not  draied 
that  plaintiff  has  no  real  interest  but  is  act- 
ing tor  the  adverse  stocAliolders.  The  at- 
tempt to  bring  all  of  the  stock  wUMn  tb^ 
otmtrol  at  a  nominal  cost  and  wlOkont  refer- 
ence to  its  fair  value  is  apparoit  The  prime 
object  of  ttw  presmt  suit  is  obviously  to  oust 
a  troublesome  minority,  and  not  to  recovw  the 
small  amount  allowed  by  this  court  In  the 
way  of  costs,  a  sum  which  has  been  tendeed 
and  which  in  Justice  oi^t  to  have  been  sc- 
cepted. 

The  governing  mle  has  not  always  been 
stated  in  the  same  way.  Some  courts  hold 
that  mere  inadequacy  of  tbe  price  bid  la  not 
sufficient  to  avoid  a  sale,  otboa  that  inade- 
quacy of  price,  coupled  with  slight  ctrcam- 
Btances,  Is  enough,  while  tftbexe  bold  tbat  on 
inadequacy  of  price  so  groaa  as  to  shock  the 
conscience  is  In  Itself  enough.  The  subject 
Is  well  treated  In  Freeman  on  Execution  (3d 
Ed.)  S04-I,  and  309;  IT  Cyc  1276-127a  In 
this  case  we  are  not  put  to  the  necessity  of  re- 
lying upon  any  one  of  these  statements,  f<Hr, 
as  we  find  the  facts  to  be,  the  case  tells 
within  well-grounded  exceptions.  The  law 
requires  and  will  hcM  men  to  a  Just  standard 
of  right  when  they  come  seeking  the  aid  of 
the  courts.  They  must  pursue  an  open  and 
straightforward  course.  When  Judicial  sales 
are  made  under  drcumstauces  inviting  the 
interposition  of  tbe  chancier,  a  du^  is  put 
upon  tbe  court  to  "watch  with  suspicion, 
and  censure  with  firmness,  the  least  depar- 
ture from  fairness  In  conducting  them."  Col- 
lier V.  Whipple,  18  Wend.  (N.  Y.)  224. 

While  the  courts  have  expressed  them- 
selves in  various  language,  we  are  of  opinion 
that  the  sum  and  essence  of  the  law  upon  tbe 
question  involved  In  this  case  is  that  there  is 
a  discretionary  powct  vested  In  the  trial 
Judge,  and  where  it  is  made  to  appear  that 
the  sale  would  outrage  the  right  of  a  Judg- 
ment debtor  if  allowed  to  stand,  his  discre- 
tion will  not  be  controlled,  for,  as  is  said  in 
Howell  V.  McCreery,  7  Dana  (Ky.)  388,  where 
a  Judicial  sale  was  <^llenged  tax  Inadequacy 
of  the  sum  bid: 

"Public  policy  and  the  analosies  of  law  re- 
quire tliat  tbey  should  be  considered  per  se  as 
in  the  twilight  between  legal  fraud  and  fttbucfls, 
and  should  be  deemed  fraudulent,  or  in  trust  for 
the  debtor,  open  sUgbt  additional  facta." 
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This  case  is  quoted  Id  ShroeOeir  r.  Toong, 
1«1  U.  8.  884, 16  Snp.  Gt  (02,  40  L.  Bd.  721, 
a  case  followlDK  QnUEam  t.  Bnrgeas,  117  U. 
a  180;  6  Sup.  Ct  686,  20  L.  Ed.  6S8k  wbera 
the  rule  is  stated  thus: 

"Great  in&deqoacr  *  «  •  reqaires  only 
Blight  circumstancM  of  uofaimefls  in  the  con- 
duct of  the  party  benefited  by  the  sale  to  rabe  a 
presumption  of  fraud." 

The  trial  Judge  aaid,  tai  panlng  upon  the 

case: 

"An  open  and  fair  deal  la  the  first  principle 
that  ODght  to  govern  men  in  buainets  together, 
■nd  I  do  not  consider  that  thii  la  an  open  and 
honest  transaction.  That  !■  the  way  I  look  on 
it  on  its  face." 

With  this  statement  we  agree.  The  right 
of  DO  third  party  Is  involved,  litis  case  Is 
but  an  inddent  In  a  long-continued  war  car- 
ried on  between  the  stockholders  of  the  Berg- 
man Clay  Manufaetaiing  Company.  There  is 
no  reason  why  the  one  side  should  be  put  to 
disadvantage  by  resort  to  any  method  that 
Is  not  fair  and  agaa. 

The  Judgment  of  the  lower  court  la  at- 
flrmed. 

GROW.  C.      and  PARKER.  HORBIS,  and 

GOSB,  JJ.,  CODCOF. 


SGHATZ  T.  HEIMBIGKBR  et  nx. 
(Na  12124.) 

(Bnprenw  Oonrt  of  Waafalngton.   Dee.  IS, 
1914.) 

Appbai,  Ann  Ebbob  (|  fiSS^AsBaiToa  of  Bz- 

GEFnoifs—RBnnw. 

Where  no  exceptliuis  were  taken  to  the  in- 
itructk»a,  Uiey  became  the  law  of  the  case,  and 
alleged  error  contrary  to  the  instructions  cannot 
be  reviewed. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  K  1524,  340S;  Dec.  Dig.  f 
853.*] 

Department  1.  Appeal  from  Superior 
Oonrt,  Lincoln  Ooonty;  T.  L.  McGnMkey, 
Judga 

Action  by  John  V.  Sdiata  against  George 
HelmMgnw  and  wife.  From  a  Judgment  for 
Idaintiff,  defendants  appeal.  Affirmed. 

W.  M.  Nevlns,  of  Odessa,  and  Herritt, 
Oswald  ft  Herritt,  of  Spokane,  for  arod- 
lants. 

GOSB,  J.  This  action  was  brought  to  re- 
cover $942.64,  an  alleged  overpayment  upon 
a  contract  for  the  delivery  of  wheat.  The 
defendants  denied  the  allegations  of  the  com- 
plaint in  respect  to  the  overpayment,  and  al- 
leged affirmatively  that  all  business  dealings 
between  plaintiff  and  the  defendants  had 
been  settled  and  adjusted  before  the  com- 
mencement of  the  action.  Ttiis  was  put  In 
issue  by  the  reply.  There  was  a  verdict  and 
Judgment  t<a  the  plaintiff  for  the  full 
amount  aoed  for.  fnie  deffendanta  have  ap- 
pealed. 


The  apiidlanti  aadgn  a  abi^  tfror,  Tlx., 
that  the  court  erred  in  orermUng  their  mo- 
tion for  a  new  trlaL  Hie  argument  Is  "that 
there  was  notUng  from  which  the  Jury  could 
condnde  that  a  settlement  of  die  account  was 
not  bad"  prior  to  the  commencement  of  the 
action.  The  court  instructed  the  Jury  that 
the  burden  was  npcm  the  appellants  to  es- 
tablish the  foct  of  the  settlement  1^  a  pre- 
ponderance of  the  evidence.  It  also  Instruct- 
ed the  Jury  that,  if  It  idtoald  find  that  there 
wan  a  preponderance  of  the  evidence  to  tiM 
effect  that  only  a  pradon  of  the  wheat  con- 
tracted for  was  delivered  to  the  respondent 
and  that  he  paid  to  the  appellants  a  larger 
sum  of  mon^  than  the  contract  valne  of  the 
wheat  delivered,  the  reepondent  was  entitled 
to  recover  the  difference  between  t3ie  con- 
tract valoe  of  the  wlwat  delivered  and  tbe 
amount  paid  to  ttw  appeUanta.  No  error  la 
ass^ed  to  the  instmctlona.  There  la  evi- 
dence whidi  warranted  Oie  Jury  in  con^ndii^ 
that  there  waa  an  overpayment  on  the  wheat 
actually  delivered  to  the  amount  of  the  ver* 
diet  and  Jndgmoit  Tlie  error  arose  from  the 
fact  fliat  ttie  reowndoat  assamed  that  wheat 
delivered  by  a  coosln  ot  tbe  appeUanta  for 
bis  own  account  bad  In  flieC  been  d^vered 
for  the  account  of  the  aniellanta. 

It  is  argued  that  the  reepondent  was  guilty 
of  laches:  that  there  was  an  account  stated ; 
and  that,  because  ftaud  was  charged  in  the 
complaint,  the  law  requires  that  it  should 
have  been  established  by  clear  and  convinc- 
ing evidence.  These  alleged  errors  are  not 
available  to  the  appellants,  because  they  are 
at  cross-purposes  with  the  instructions  of 
tbe  court  to  which  no  error  has  been  as- 
signed. There  la  but  one  question  open  to 
them;  that  Is,  Is  there  sufficient  evidence  to 
sustain  the  verdict  under  the  instructions  of 
the  court?  Respondent's  testimony,  as  we 
hare  suggested,  is  to  tbe  effect  that  he  over- 
paid the  appellants  for  the  wheat  delivered 
under  their  contract  upon  a  mistaken  belief 
that  wheat  delivered  by  a  third  party  for  his 
own  account  had  been  delivered  to  apply  up- 
on the  appellants'  contract  We  find  no  er- 
ror in  the  record  available  nnder  the  as- 
signment. 

The  Judgment  la  affirmed. 

GROW,  0.  J.,  and  CHADWICK,  MORRIS, 
and  PARKER,  JJ.,  concur. 


WADB  V.  WEBER  et  aL    (No.  12187.) 

(Supreme  Court  of  Washington.  Dec.  15, 
1914!)^ 

CcBTioBABi  a  TO*)— JmisnxonoN  of  Appkl- 
LATE  Cousr— AMouirr  Ikvolvso— Hbthod 

OF  Review. 

Under  Const  art  4,  I  4,  providing  that  the 
appellate  jurisdiction  of  the  Supreme  Court 
shall  not  «Etend  to  civil  actions  at  law  for  the 
recovery  of  money  or  personal  property  not  ex- 
ceeding 9200,  a  writ  of  review  to  set  aside  a  mon* 
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ey  judgment  for  lew  than  $200  coold  not  give 
jurisdiction,  because  a  specUl  pioceedinfc  wad 
not  a  civil  actiML 

[Bd.  Note.— For  otber  cases,  see  Certiorari, 
Cent  Dig.  U  195-208;  Dec  Dig.  |  70.*3 

Department  1.  Appeal  from  Superior  Court, 
King  County;  A.  W.  Frater,  Judge, 

Writ  of  review  by  S.  M.  Wjide  against  S. 
H.  Weber  and  Jobn  E.  Oarrdil,  as  Justice 
of  the  Peace.  From  a  judgment  denying  the 
relief  prayed  for,  petitioner  appeals.  Ap- 
peal dismissed. 

Mitchell  &  Lawrence,  of  Seattle,  for  ap- 
pellant Jacob  Kallna,  of  Seattle  for  re- 
spoodents. 

CHADWICK,  J.  Bespondent  W^m  be- 
gan an  action  in  the  justice  court  of  King 
county,  and  obtained  a  judgment  by  default 
in  the  sum  of  $60.  Thereafter  appellant  sued 
out  a  writ  of  review  In  the  superior  court 
of  King  county  seeking  to  avoid  the  judg- 
ment,  upon  the  ground  that  no  legal  service 
of  summons  and  complaint  had  l>een  made 
upon  blm.  This  coming  on  for  hearing  io 
the  superior  court,  the  judge  denied  the  re- 
lief prayed  for,  and  directed  the  lower  court 
to  proceed  to  execute  the  judgment;  where- 
upon an  appeal  was  taken  to  this  court 

We  are  met  at  the  threshold  of  ttie  case 
with  a  motion  to  dismiss  the  appeal,  for  the 
reason  that  It  cannot  be  entertained  under 
article  4,  S  4>  of  the  Constitution,  which  pro- 
vides that  the  appellate  jurisdiction  of  this 
court  "shall  not  extend  to  civil  actions  at 
law  for  the  recovery  of  money  or  personal 
property  when  the  original  amount  in  con- 
troversy or  the-  value  of  the  property  does 
not  exceed  the  sum  of  two  hundred  dol- 
lars." It  Is  contoided  that  a  writ  of  review 
ia  a  special  proceeding,  as  distinguished  from 
a  civil  action  at  law,  and  that  It  does  not 
fall  within  the  bar  of  the  Constitution. 

We  think,  nevertheless,  that  the  question 
has  been  foreclosed  by  this  court  in  Leltes  v. 
Peterson,  68  Wash.  474.  123  Pac.  773.  In 
that  case  a  Judgment  had  been  obtained  In 
the  justice  court  for  $99.99.  An  appeal  was 
taken  from  the  judgment  to  the  superior 
court,  and,  the  case  being  there  called  for 
hearing,  and  neither  the  appellant  nor  his 
attorney  being  present,  the  case  was  dis- 
missed for  want  of  prosecution.  Thereupon 
appellants  brought  a  suit  In  equity  to  re- 
strain the  enforcement  of  the  Judgment,  upon 
the  ground  that  the  Justice  court  did  not 
have  Jurisdiction  at  the  time  the  judgment 
was  entered.  From  an  adverse  decision  an 
appeal  was  taken  to  this  court,  where  a 
motlfm  to  dismiss  the  appeal  was  Interposed. 
The  motion  was  resisted  upon  the  grounds 
that  the  action  was  a  suit  in  equity,  as  in 
this  case  It  Is  resisted  upon  the  ground  that 
this  is  a  special  proceeding,  and  does  not 
fall  within  the  definition  of  "a  civil  action 
at  law."  In  that  case  It  was  held  that  the 
superior  court  is  the  sole  judge  of  Its  own 


Jurtodicttoii  In  all  cases  loTolTliig  less  than 
1200,  that  Its  Judgment  la  final,  and  Uiat: 

"It  Is  immaterial,  then,  fn  what  way  nidi  i 
case  is  presented  to  this  court;  whetl^  by  di- 
rect appeal  or  In  some  rouDdabout  way.  So 
kmg  as  the  question  to  be  determined  ia  the  act 
or  jurisdiction  of  the  court  below  in  an  actira 
involving  less  than  $200,  It  must  fail  for  want 
of  jurisdiction  here.  What  difference  does  it 
make  whether,  in  the  one  case,  appeal  or  writ 
is  sued  ont  to  this  court,  or  whether,  as  lo  tbis 
case,  an  action  in  equity  is  commenced  to  de- 
termine the  jurisdiction  of  the  court  below? 
The  repult  is  always  the  same — an  attack  upon 
the  jurisdiction  of  the  superior  coart  in  aetiona 
involving  less  than  $200.  In  the  one  case,  that 
attack  Is  openly  made;  in  the  other,  it  is  at- 
tempted to  be  hidden  under  the  prayer  for  equi- 
table r^ef.  The  result,  however,  is  the  SBme, 
leaving  for  final  decision  here  whether  the  court 
below  acted  wisely  or  unwisely,  with  or  withoat 
jurisdiction,  in  an  action  within  the  prohibited 
amount  It  is  not  sufficient  to  say  the  only  re- 
lief prayed  for  in  thie  action  is  to  restrain  tbe 
enforcement  of  a  judgment  and  the  only  qaea- 
tion  that  could  he  submitted  on  this  appeal  ia 
whether  the  complaint  states  a  cause  of  action 
for  eauitahle  relief ;  since  the  relief  prayed  fat 
is  shown  by  tbe  complaint  to  be  the  settins 
aside  of  a  judgment  entered  in  an  action  over 
which  this  court  has  no  right  of  review;  sod 
therefore  it  matters  not  wbetiier  the  court  in 
the  entry  of  tliat  Judgment  acted  within  or  with- 
out its  jurisdiction.  Its  judgment  Is  as  final  in 
the  one  case  as  it  is  in  the  other." 

It  vrill  thus  be  seen  that  in  cases  of  this 
hind  It  can  make  no  difference  whether  a 
judgment  in  a  civil  action  Is  attacked  by  ap- 
peal or  by  some  collateral  proceeding.  If 
In  the  final  analysis  the  attack  is  upon  a 
judgment  for  the  recovery  of  money  or  per- 
sonal property  rendered  In  an  action  at  law, 
the  case  falls  within  the  proscriptions  of 
the  Constitution,  and  it  will  not  be  enter* 
talned  or  considered  by  this  court 

There  has  been  much  faulty  reastming  up- 
on this  question,  in  consequence,  as  we  be^ 
Ueve,  of  the  failure  to  appreciate  the  mean- 
ing of  that  part  of  article  4,  I  4,  of  the  Con- 
stitution defining  the  jurisdiction  of  this 
court  It  may  be  admitted  that  the  case  of 
State  ex  rel.  Boyd  v.  Superior  Court  6  Wash. 
352,  33  Pac  827,  is  an  authority  directly 
in  point  but  that  case,  as,  In  fact  many  <A 
the  cases  of  like  character  which  have  been 
brought  to  this  court  has  proceeded  u[K>n  the 
theory  that  the  Constitution  says  that  there 
Bhall  be  DO  appeal  in  dvll  actions  at  law 
where  the  amount  In  controversy  is  less  than 
$200.  If  that  were  the  Constitution,  it  would 
follow,  as  of  course,  that  a  Judgment  could 
be  reviewed  by  certiorari  to  the  lower  coort 
or  by  a  bm  In  equity.  But  the  Gonstltii- 
tton  is  broader.  It  says: 

"The  Supreme  Court  shall  have  *  ap- 

pellate jurisdiction  in  all  actions  and  proceed- 
ings, excepting  that  Its  appellate  jurisdictioo 
shall  not  extend  to  civil  actions  at  law  for  tlie 
recovery  of  money  or  personal  property,  wben 
the  original  amount  in  controversy  or  the  value 
of  the  property  does  not  exceed  the  sum  of  two 
himdred  dollars."   Article  4,  |  4,  Constitution. 

This  Is  a  clear  denial  of  jurisdiction.  Hav- 
ing no  jurisdiction  to  determine  any  qoes- 
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tl(m  urlsli^  In  a  cItU  actum  at  law  vlien 
tbe  origiiial  amount  In  (xmtroTeray  does  not 
exceed  tbe  som  of  $200,  it  cab  make  no  dUTer- 
ence  In  wlut  way  the  question  la  brongbt  to 
tbe  Snpreme  Goart  It  cannot  be  decided, 
not  because  it  cannot  be  appealed,  bot  because 
tills  court  has  no  Jurisdiction.  If  any  ques- 
tion, therefore,  were  determined  by  this  court 
that  might  have  been  bronght  to  tbe  atten- 
ti<HL  of  the  lower  court  by  a  direct  appeal, 
we  woold,  as  Is  suggested  by  Judge  Dunbar 
In  hla  dissenting  opinion  In  the  Boyd  Case, 
allow  an  eTaalon  of  the  gOTemlng  Constltu- 
tlon.   He  said: 

"This  Is  but  anoUier  method  of  appeal;  and 
the  fippel^t  secures  a  mllng  of  tbfs  court  on 
tbe  same  questions  that  be  would  on  appeal," 
and,  further,  tbe  Supreme  Court  "has  no  ap- 
pellate or  rerisor;  jurisdiction  over  actions 
where  the  amount  involved  Is  leas  than  $200." 

The  case  of  I«ltes  t.  Peterson  ties  to  the 
Constltatlon.  State  ex  rel.  Boyd  t.  Supe- 
rior Court  does  not  so  tie,  and  it  Is  now 
overruled  In  so  far  as  It  touches  the  Juris- 
diction of  this  court  to  review  a  judgment 
entered  In  the  superior  court  In  a  case  at 
law  Involving  a  sum  less  than  $200. 

nie  wpeal  la  dlamlssed. 

CROW,  C.  J.,  and  PABEER,  MORRIS,  and 
GOSE,  JJ.,  concur. 


laCHASLS  et  al.  v.  LEVIMSON  et  aL 
(No.  12071.) 
(Supreme  Court  of  Washington.  Dec.  15, 1914.) 
Appeal  and  Bbbob  ({  46S*)— Apfkal  and 

SUFEBSXDKaS  BOHD  —  BUTTICIBiraT  —  DlB- 

lassAL. 

Where  a  judgment  was  for  $724  and  coeta. 
a  auperaedeaa  bond  of  $1,648  waa  ueceasarTi  and 
the  app«U  would  be  dismiBaed  on  filing  of  a 
bond  in  the  sum  of  $1,600. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Bmr,  Cent.  Dig.  ||  2235-2240:  Dec.  Dig.  I 
466.*i 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  E.  Humphries, 
Judge. 

Action  by  J.  C.  Mlchads  and  another 
against  Joseph  Levinson  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeaL 
Dismissed. 

Jay  a  Alloi  and  J.  H.  Allen,  both  of  Seat> 
tie,  fbr  appidlanbB.  EL  B.  Foster  wid  Carl 
J.  Smith,  hath  of  Seattle,  for  respondents. 

PUB  CURIAM.  Judgment  was  entered  In 
tbe  court  b^w  against  Uie  appellants  for 
the  som  of  f  7Si4  with  interest  trom  January 
20,  1014,  and  costs.  A  bond  and  superse- 
deas in  tbe  penal  som  of  91,600  was  filed 
by  the  appellants.  Baspoodents  have  moved 
to  dismiss  Oie  appeaL  It  Is  not  sezloasly  eon- 
tended  that  ttie  appeal  should  not  be  dismiss- 
ed vstSet  tihe  anthorlty  of  the  following 
cases:  Fieice  v.  WiUeby,  20  Wash.  129,  64 
Paa  990;  Douglas  v.  Badger,  41  WatOi.  266, 


83  Pac.  178,  4  L.  B.  A.  (N.  S.)  100;  Wa^- 
Ington,  etc,  v.  Abacus,  49  Wash.  261,  M  Pac. 
1072;  Haasett  t.  SVatemal  Brotherhood,  09 
Wash.  181,  lOB  Pac  SOB;  Swift  t.  Sanlsbcowy, 
B9  WadL  163, 108  Pac  80S ;  Smitli  r.  Portw, 
66  Wash.  849,  119  Pac.  824.  But  it  Is  said 
Oiat  under  the  anthorlty  of  Kelley  t.  Sakal, 
70  Wai^  600,  127  Pac.  lOT,  where  a  Judg- 
ment had  been  entned  for  ^i72  and  a  b<md 
and  snipersedeas  had  been  given  in  Qie  sam 
of  9700^  and  wbete  we  held : 

"The  motion  to  dismiss  the  appeal  on  account 
of  tbe  alleged  insufficiency  of  the  bond  is  de- 
nied; it  appearing  to  the  court  that  the  bond 
is  sufitcient  as  an  api>eal  bond,  and  as  a  super- 
sedeas to  stay  the  cost  in  the  Judgment  appealed 
fimm.  •  •  •  Further  tiian  this,  the  bond  is 
without  l^al  elfect." 

— that  tbe  appeal  should  not  be  dismissed. 

Counsel  has  misconceived  the  facts  in  the 
Kelley  <3as&  Its  holding  Is  consistait  with 
all  of  tbe  cases  that  have  been  heretofore 
decided  by  this  court  upon  this  question.  In 
that  case  an  independ^it  action  was  begun 
to  enj<^  Oie  ecdlectloa  of  a  Judgment  whldi 
had  been  entered  In  tbe  som  of  9271.80,  and 
costs.  After  a  heulng  a  judgment  of  dis- 
missal was  entorad.  A  Judgmoot  of  dismissal 
carrying  some  minor  sum  as  costs  was  the 
Jndgmoit  appealed  fkom.  We  held  that 
the  bond  was  snffldent.  In  this  case  we 
haye  a  ju^ptnoit  irtilch  without  taking  ac* 
count  of  oosto  woold  xequlre  a  snpersedeaa 
of  $1,448,  which,  with  $200,  the  statutory 
bond  on  appeal,  would  make  a  b<md  of  91r 
648  necessary. 

Under  the  anthcffity  of  tibe  cases  cited,  the 
appeal  Is  dlsadsaed. 


PENNSYLVANIA  CASUALTY  OO.  v.  B.  H. 

STANTON  CO.    (No.  12096.) 
(Supreme  Court  of  Washinston.   Dec  21, 1914.) 

Appbal  and  Ebbob  (SS  695.  938*)— Qijestions 
ov  Fact— Nkcessitt  of  BaiHGina  up  Evi- 

DEMCK. 

Where  the  certificate  of  the  trial  judge  re- 
cites that  the  statement  of  facts  contains  all  tbe 
facts,  except  oral  testimony  Introduced  at  a 
hearing  on  a  certain  date,  the  facts  cannot  be  re- 
viewed, and.  In  the  foce  of  such  recital,  it  can- 
not be  presumed  that  no  evidence  waa  taken  on 
the  hearing  that  was  material. 

[Ed.  Note. — For  other  case?,  see  Appeal  and 
firror.  Cent.  Dig.  M  2911-2014,  3795-3803; 
Dee.  his.  H  606,^*] 

Department  1.  Appeal  trom  Superior 
Court,  Spokane  County;  J.  Stanley  Webster, 
Judge. 

Action  between  the  Pennsylvania  Casualty 
Company  and  the  E.  H.  Stanton  Company 
From  a  judgment  against  the  latter,  it  ap- 
peals. Affirmed. 

Cowan  &  Cowan,  (tf  Spokane,  fbr  appellant 
Cannon  A  Ferris,  of  Spokane  for  respondent 

MORRIS,  J.  The  facts  In  Uds  case  are 
not  material  to  a  pn^>er  understanding  of 

the  point  dedded,  and  hence  will  not  be  re- 
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f erred  to.  The  case  was  tried  to  the  court, 
and  on  December  18,  1912,  a  first  hearing 
was  had,  and  evidence  hoth  oral  and  docu- 
mentary received.  The  case  was  then  sent 
to  a  referee  to  take  testimony  upon  an  Issne 
Involving  an  accounting.  A  hearing  was  bad 
before  the  referee,  and  lils  report  filed  on 
July  30,'  1913.  On  October  22,  1913,  the  cause 
again  came  on  for  hearing  before  the  court, 
the  court  having  In  the  meantime  aVicepted 
the  facts  as  found  by  the  referee.  Further 
evidence  was  then  received  and  the  cause 
finally  submitted.  Tbe  lower  court  there* 
upon  made  findings  upon  which  final  Judg- 
ment was  entered. 

The  oral  testimony  taken  Dec^ber  ISth 
is  not  Included  In  the  statemoit  d  facts, 
altiiongh  it  Is  redlxd  that  at  this  heating 
certain  exhibits  were  Introduced,  "and  Oiat 
upon  suc3i  evidence  and  certain  oral  testi- 
mony introduced  at  said  hearing  fbe  court 
made  its  findings  of  fact"  The  cerUflcate 
of  the  trial  judge  recites  that  the  statement 
of  fiicts  otmtalns  aU  the  material  facts  not 
otherwise  appearii^  in  the  record,  "exc^ 
the  oral  testimony  introduced  at  the  hearing 
bad  on  December  18,  1912."  With  sndi  a 
record  we  cannot  review  Hie  facts,  and  must 
accept  Uie  court's  findings.  lAe  qniBBtion 
Bubmitted  by  the  appeal  can  only  be  deter* 
mined  from  a  review  of  the  evidence,  and, 
since  the  statement  of  facts  redtei^  and  the 
court  certifies,  that  the  evidence  la  not  all 
here,  we  must  assume  tiiat  the  iriiole  evi- 
dence would  suK>ort  ate  findings  and  Judg- 
ment, whether  that  before  us  does  or  not 
Counsel  for  appellant  contoids  that  no  evi- 
dence was  taken  on  December  18th  that  is 
material  to  the  error  suggested.  We  cannot 
so  assume,  in  Uie  light  <a  what  the  lower 
court  has  said  In  tiie  certificate. 

The  case  presented  cannot  be  distinguish- 
ed from  International  Development  Co.  t. 
Sanger,  7B  Wash.  S46,  ISO  Pac.  28,  and  other 
like  cases,  and  the  Judgment  must  be  af- 
firmed. 

CROW,  C.  J.,  and  PARKBR,  G08B,  and 
CHADWIGK,  JJ„  coaicur. 


NOLAN  V.  McNAMBB.    (No.  12115.) 
(Supreme  Court  of  WasfaiogtoiL   Dec.  16, 1914.) 

1.  AseOOIATlONS  (S  16*)— I/IABXUTT  OP  MeBI- 
BERS. 

The  liability  of  the  memben  of  an  associa- 
tion is  joint  and  Bererai,  and  each  member  is 
individually  liable  for  all  Uie  d<4tts  of  the  asso- 
datiou  to  third  persons. 

[Ed.  Note.— For  other  cases,  see  AssociatlonB, 
Gent.  Dig.  H  2e-28;  Dec.  Dig.  j  16.*] 

2.  Absociateons  (I  20*)— JnoouRT  AOAinsr 

A    POBTIOff    OF   TH&  MeUBEBS — SUUUONS 

AFTEB   JuDOKsirr  —  Necbbsitt   or  Joint 

JtjnoMENT. 

Where  a  several  judgment  in  an  action  on 
a  money  demand  has  been  entered  against  the 
members  of  a  voluntary  association  served  with 
process,  a  summons  after  judgment  to  bind 


unserved  members  will  not  lie  under  Bern.  & 
Bal.  Code,  S  436,  as  it  is  only  in  case  of  a 
joint  judgment  atninst  the  property  of  the  as- 
sociation, as  authorized  by  sectiMi  236,  that 
section  486  applies. 

[Eld.  Note.— For  other  cases,  see  Associations, 
Gent  Dig.  1}  86-43 ;  Dec  Dig.  |  20.*] 

8.  Associations  (8  20*)  —  SmocoNS  afibb 

JuDouENT— Motion  to  Quash. 

Where  a  summons  after  judgment,  nnder 
Rem.  &  Bal.  Code,  J  436,  ts  erroneously  brought 
against  unserved  membeis  of  a  voluntu?  asso- 
ciation after  a  several  judgmiaat  against  the 
sen'ed  members,  a  motion  to  quash  tbe  sqid- 
mons  is  proper,  though  such  remedy  is  not  men- 
tloned  in  section  439,  stating  defenses  whidi 
may  be  made  to  the  summons,  as  such  motion 
will  be  considered  a  plea  to  the  jurisdlctioa. 

[Ed.  Note.—For  other  cases,  see  Associations, 
Cent  Dig.  SS  36-43;  Dec.  Dig.  {  20.*] 

Department  1.  Ai^>eal  tr<»n  Superior 
Court,  King  County;  Kenneth  MacUntodi, 
Judge 

Action  by  James  W.  Nidan  against  Jos^ 
B.  Garraher  and  otlim  as  members  of  a 
v<duntary  association.  From  a  JuOgmoit 
moving  to  Quaah  a  summons  after  Judgment 
against  J.  P.  UcMamee,  pIolntUT  appeolSi 
Affirmed. 

Oscar  Heaton,  of  Seattle,  for  wpeHant 
J.  L.  Gorrlgan,  of  Seattle,  for  respondrait 

OHADWICK,  J.  On  September  21,  1909; 
appellant  obtained  a  Judgment  against  cei^ 
tain  members  of  an  unincorporated  society. 
Although  named  as  a  defendant,  no  service 
of  summons  and  complaint  was  made  upon 
respondent  McNamee.  The  Gaise  proceeded  to 
Judgment  against  those  served,  the  Judgment 
being  lu  form: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  plaintiff  be  given 
judgment  against  defendants  Joseph  B.  Car- 
reher,  J.  P.  GUmour,  A.  Strehlaj,  Neal  Boyle, 
Jr.,  Jark  Salllvan,  and  Frank  M.  Egan  in  tbe 
smn  of  $339.10^  and  for  his  costs  and  disbarse- 
ments  herein  to  be  taxed,  and  for  $10  statu- 
tory attorney's  fee." 

On  the  11th  day  of  February,  1914.  ai^- 
lant  served  what  he  denominates  a  summons 
after  Judgment  upon  respondent  The  sum- 
mons recites  the  fact  that  Judgment  had  been 
taken  against  the  defendants  served  in  tbe 
first  proceeding,  and  summons  reapondent 
to  appear  and  show  cause  why  he  should  not 
be  bound  by  the  original  Judgment  and  why 
Judgment  should  not  be  entered  against  him 
as  if  he  had  been  originally  served.  Re- 
spondent moved  to  quash  this  snmmona. 
This  motion  was  granted  hy  tbe  court,  and 
this  appeal  follows. 

[1]  Appellant  contends  that  the  obUgatiim 
of  the  defendants  in  the  original  proceeding 
was  Joint,  and  that  he  can  proceed  against 
those  served  nnder  Bern.  &  BaL  Code,  H  236, 
436  et  seq.  Without  inquiring  into  tbe  na- 
ture of  the  obligation  resting  upon  the  mem- 
bers of  the  society,  it  is  enon^  for  us  that 
the  case  as  It  oomee  to  us  fails  within  the 
general  rule  that  the  UaMU^  of  the  members 
of  a  voluntary  asaodfltion  is  Joint  and  aever- 
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al,  and  that  «ach  member  Is  IndlTldaally  li- 
able tor  all  of  the  debts  <rf  tbe  association 
to  tbird  partlea  4  Oje.  SH;  26  Am.  ft  Vtt^ 
IDicl.  Law.  1130. 

[2]  Plaintiff  might  bSTe  bnragbt  bis  aetlaa 
and  alleged  and  proved  tbat  tlw  assocdiatlon 
and  all  Its  members  were  liable  tor  tbe  debt, 
and  taken  his  Judgment  against  tte  Joint 
property  of  all  and  the  separate  property  ot 
those  served,  under  sabdivislon  1  of  section 
236.  This  he  did  not  do.  The  court  found 
at  his  instance  a  several  Judgment.  It  fol- 
lows that  a  Judgment  against  this  respondent 
cannot  now  be  entered  upon  the  former  rec- 
ord. It  Is  only  in  cases  where  the  Judgment 
is  taken  against  Joint  pr<^rty  that  afi  Un- 
served defendant  Is  bound  at  all.  ThiB  upon 
the  theory  that,  the  debt  being  Jointly  as  well 
as  severally  owing,  a  service  and  a  Judgment 
against  one  of  several  who  are  liable,  as,  for 
instance,  copartners,  la  binding  uixm  the 
others  In  so  far  as  it  affects  Joint  property. 
But  It  does  not  follow  in  all  cases  that  an 
unserved  defendant  can  be  brought  In  after 
Judgment  by  a  notice  to  show  cause  under 
section  436  et  seq.,  Bern,  ft  BaL  Code.  To 
invoke  tbe  aid  of  such  supplemental  proceed- 
ing, a  proper  Judgment  must  have  been  taken 
under  section  236,  subd.  1.  Here  we  have 
an  ordinary  money  Judgment  to  which  re- 
spondent is  in  DO  sense  a  party,  and  appel- 
lant's remedy,  if  he  hfus  one,  Is  way  of  an 
independent  proceeding  in  which  all  existing 
defenses  may  be  urged.  Tbe  right  to  proceed 
in  the  original  proceeding  against  defend- 
ants not  served  depends  upon  the  form  of 
tbe  Judgment  there  wtered  (Blackburn  v. 
Sweet,  SS  Wis.  (178),  for,  as  It  is  held,  the 
proceeding  to  bring  in  other  defendants  is 
in  the  nature  of  an  exclusive  and  statutory 
action  on  tbe  Judgment  (Cooper  v.  Burch,  IM 
CaL  548,  74  iPac.  37).  In  other  words,  an 
unserved  defendant  cannot  be  held  to  answer 
to  B  several  llaMllty  under  section  436  et 
seq.,  unleBB  a  Joint  Judgment — tbat  Is,  a  Judg- 
ment recoverable  out  of  Joint  property — bas 
been  theretofore  ra^ed  against  him. 

It  must  be  remembered  that  formerly, 
where  an  action  was  brought  gainst  several 
defendants,  a  Judgment  conld  not  be  taken 
against  all  unless  all  were  served.  It  was  to 
cure  this  mischief  lliat  the  statute  was  pass- 
ed. The  effect  of  tbe  statute  Is  to  continue 
the  action  mm  to  those  not  served.  To  work 
this  statntny  contlnnanoe  or  to  take  ad- 
vantage of  section  436  et  seq.*  the  proceeding 
must  be  lu  accord  with  and  the  Judgment 
must  be  In  form  u  provided  in  section  286, 
snbd.  1. 

"If  tbere  an  two  or  more  defendants,  there 
is  no  aatbori^  to  enter  judgments  against  all 
until  all  have  been  served,  uuiesB  it  can  be 
found  in  the  provlsiona  of  some  statute  In  force 
in  die  state;  and,  though  tbere  is  such  a  stat- 
ute in  existence,  before  Judgment  affecting  one 
nut  served  can  be  validateo  by  it,  it  mast  ap- 
pear that  the  action  or  proceeding  in  which  it 
was   rendered  was  prosecuted   under  and  In 


cQulbrmity  to  sudi  statote.**  FFeoaui  <hi 
Judgments,  |  120A. 

[3]  Appellant  assigns  error  in  that  the 
court  entertained  a  motion  to  quash  tbe  sum- 
mons wbma  respondent  was  limited  to  such 
defenses  as  are  outlined  in  section  489;  that 
Is,  he  must  deny  the  Judgment  or  aet  up  a 
subsequent  defense,  or  deny  liability  on  the 
obligatl(»t  upon  which  the  Judgment  was 
rendered.  This  obJecUtm  might  possibly 
avail  appellant  If  he  had  broui^t  himself 
within  the  statute.  We  have  abown  that  he 
did  not,  and  the  asaignment  Is  without  merit. 
The  motion  to  quash  was  in  effiect  a  plea  to 
the  JnrisdlctloQ  of  Oie  cour^  and  was  right- 
fully sustained. 

The  following  cases  sustain  our  conclusion 
and  the  Judgment  of  the  lower  court:  Rob- 
erts V.  Pawley,  60  S.  C.  491,  27  S.  m  013 ; 
Brawley  v.  Mitchell,  92  Wis.  671,  66  N.  W. 
799;  Ingwaldson  v.  Olson,  79  Minn.  K2,  82 
N.  W.  679;  Oakley  v.  Asplnwall,  4  N.  T. 
514;  Coopa  V.  Burch,  supra;  Tay  v.  Haw- 
ley,  39  Cal.  9S;  Brwis  t.  Scotten,  40  Ind. 
889. 

CROW,  0.  J.,  and  FABKBR.  MORRIS, 
and  OOSB,  JJ.,  concur. 


7ANDERB0GBT  v.  GAMPBEILL  MILL  00. 

(No.  12200J 
(Supreme  Court  of  Washington.  Dec.  15, 1914.) 

1.  PHTSICXAnS  AND  SUBOBONS  (J  13*)— Em- 
PLOTMENT— SbBVICES  TO  iNJUBBD  SEBVANI^ 

Mastbb's  Liabileit. 

Defendant  mill  company  had  an  arrange- 
ment with  a  hospital  association  to  render  med- 
ical treatment  to  Injured  employes  in  consid- 
eration of  a  deduction  from  their  pay,  and,  U. 
haviDg  suffered  a  severe  injury,  defendant  di- 
rected another  employ^  to  take  him  to  the  hos* 
pital,  which  he  did.  On  the  way  they  were  met 
H.'s  uncle,  who,  on  arriving  at  the  hospital, 
discharged  the  surgeon  employed  by  the  associa- 
tion and  requested  that  ^aintlB,  his  family 
physician,  treat  the  case.  H.  died,  after  which 
the  uncle  told  the  emph^  who  took  H.  to  the 
hospital,  who  was  a  mere  lumber  salesman  for 
defendant,  that  there  were  certain  physician's 
and  nurse's  charges,  which  tbe  salesman  replied 
that  defendant  would  pay.  Held,  that  defend- 
ant's obligation  arising  from  its  agreement  to 
furnish  medical  attention  was  discharged  when 
it  sent  him  to  the  hospital  and  provided  a  com- 
petent surgeon  to  treat  Idm,  and,  the  salesman's 

&romise  to  pay  the  other  physician's  bill  not 
eing  within  the  scope  of  Us  autborl^,  defend- 
ant was  not  liable. 

[Bd.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  ||  18-20;  Dec.  Dig.  i 
13.*1 

2.  MAsm  and  Sbbvaut  (|  92*)— Injubibs  to 
Sebvant— Mbdical  Atmntion  —  Masteb's 
Duty  to  Atfobd. 

Tbe  rule  that  an  employer  is  bound  to  fur- 
nish medical  attention  to  an  injured  employ^ 
in  use  of  extreme  emergency  calling  for  imme- 
diate action  did  not  apply,  where  an  employer 
had  made  reasonable  provision  for  medical  and 
surgical  attention  and  hospital  care,  and  an  in- 
jured employ^  had  been  removed  to  such  hos- 
pital, and  where  die  employer's  place  of  bnsi- 
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minor  employ^  had  no  aotiiorit7  to  employ  a 
different  SDi^eon  at  the  employer**  expense. 

[Ed.  Note^For  other  caaei,  we  Master  and 
Serrant.  Cent.  Dig.  1 143;  Dee.  Dig.  i  92.*] 

D^artment  1.  Appeal  teom  Snperior 
Oouit,  King  Gonn^;  Eennetb  Macklntoali, 

Actl(ni  by  O.  L.  Tanderboget  against  tbe 
Campbell  Mill  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.   Reversed,  vith 

dtrectloiia  to  dismiss. 

W.  H.  Beatty  and  K.  E.  Thompson,  Jr., 
both  of  Seattle,  for  appellant  McClure  & 
McClare,  of  Seattle,  for  respondent 

GOSE,  J.  The  plaintiff,  a  physidan  and 
surgeon,  brought  this  action  to  recover  the 
reasonable  value  of  services  rendered  by 
himself  and  by  another  surgeon  and  a  nurse 
whose  claims  had  been  assigned  to  him.  The 
services  were  rendered  In  attending  one  Ray 
Harney,  an  Injured  employe  of  the  defend- 
ant who  died  three  days  after  he  met  his 
injury.  The  plaintiff  recovered  In  the  court 
below.   The  defendant  has  appealed. 

The  facts  are  few  and  simple.  After  Har- 
ney was  injured,  the  appellant's  superintend- 
ent directed  one  Murphy  to  take  him  to  Prov- 
idence Hospital  In  the  city  of  Seattle.  He 
did  sa  A  Mr.  Reynolds,  an  uncle  of  the  in- 
jured man,  met  Murphy  at  tbe  ferry  in  Seat- 
tle and  accompanied  the  two  to  the  hospital. 
The  appellant's  superintendent  at  the  in- 
stance of  the  injured  man,  had  telephoned 
the'  uncle  to  meet  his  nephew.  When  they ; 
arrived  at  the  hospital  Dr.  Osborne,  who 
was  employed  by  the  National  Hospital  As- 
sociation to  treat  the  appellant's  employes, 
was  there.  He  proceeded  to  examine  the 
wounded  man,  but  was  shortly  informed  by 
Reynolds  that  his  services  would  not  be  re- 
quired; that  the  respondent  would  have 
charge  of  the  case.  He  told  Reynolds  that 
he  was  paid  by  the  hospital  association  to 
treat  the  case,  and  that  he  was  ready  to  do 
so.  Reynolds,  who  was  not  satlsded  with 
Dr.  Osborne,  employed  the  respondent,  who 
in  turn,  with  Reynolds'  consent,  employed 
'Dr.  Sharpies  and  the  nurse.  Reynolds  testi- 
fied that  he  told  Murphy  that  he  was  not 
satisSed  with  Dr.  Osborne,  and  that  he  want- 
ed the  resiwndent,  who  was  his  family  phy- 
sician, to  attend  his  nephew;  that  Murphy 
Raid,  "That  Is  all  right;  go  ahead;"  and  that 
he  then  called  the  respondent  He  said  that 
he  did  not  know  Dr.  Osborne;  that  he  had 
not  met  him  prior  to  that  time.  He  further 
said  that  after  tbe  young  man  died,  he  told 
Murphy  over  the  telephone  that  there  were 
physicians*  and  nurse's  charges,  and  that 
Murphy  answered,  "We  will  see  that  all 
settled."  Murphy  testified  that  he  told  Rey- 
nolds that  appellant  would  not  pay  for  the 
services  of  a  physician.  He  further  said  that 


were  to  take  the  Injured  man  to  tbe  boqntal, 
and  that  he  was  not  directed  to  arrange  for 
medical  attentton.  The  appellant's  anpezln- 
teudent  testlfled  that  be  directed  Murphy  to 
take  tbe  boy  to  the  hospital,  and  that  he  did 
not  direct  him  to  employ  a  pbysidaiL  Then 
la  no  testinuHiy  to  tbe  oontrary.  Tbe  snper- 
Intmdoit  fiutber  said  that  the  appelant 
"had  an  arrangement  with  the  hosiiAtal  as* 
eodation  under  which  91  per  month  was  de- 
ducted from  the  wages  of  each  man  who 
worked  at  tbe  mlU,  on  the  understanding 
that  the  dedaction  mtltled  him  to  medical 
attendanos  by  tiie  hospital  assoclatl(at** ;  13iat 
he  made  arrangements  with  the  hoqiltal  as- 
sociation for  the  treatment  of  Hamcj,  and 
directed  It  to  have  Its  doctor  there.  The 
appellant's  place  of  business  was  od  Lake 
Summaolsb,  and  had  telephonic  communica- 
tion with  Seattle.  The  physicians  and  the 
nurae  each  testified  that  they  bad  no  convu^ 
satlon  with  any  r^iesentatlTe  of  the  ap> 
pellant 

[1]  Assuming  that  Reynolds  correctly  re- 
lated his  ctmversatlon  with  Murphy,  the  ap- 
pellant is  not  liable.  It  had  arranged  in  ad- 
vance for  medical  and  hospital  care  for  Har- 
ney, in  obedl«ice  to  Its  contract  with  him. 
It  exacted  and  withheld  $1  per  month  from 
the  wages  of  each  employ^  and  paid  it  to  tbe 
hospital  association.  This  entitled  the  em- 
ploy£  to  medical  attendance  at  the  hospital. 
The  arrangement  had  the  Implied  assent  of 
Harn^.  Murphy  was  a  subordinate  employe, 
and  under  the  circumstances  had  no  author- 
ity to  obligate  tbe  appellant  to  pay  for  medi- 
cal and  surgical  assistance.  It  has  been  held 
in  some  Jurisdictions  that,  while  a  corpora- 
tion la  not  responsible  generally  for  medical 
or  ani^cal  aid  to  a  sick  or  injured  employ^, 
it  la  obligated  to  render  an  employ^  such 
assistance  in  extreme  cases,  where  im- 
mediate attention  is  required  to  save  life  or 
prevent  great  injury.  It  Is  said  that  the  duty 
begins  and  ends  with  the  emergency.  It  haa 
been  held  that  iQ  a  railroad  accident,  where 
an  employ^  Is  seriously  injured  on  the  road 
at  a  place  remote  from  the  center  of  author- 
ity, the  liighest  representative  of  the  com- 
pany present  from  tbe  neoessltiee  of  the 
'  case,  has  authority  to  employ  medical  and 
surgical  aid.  The  rule  has  usually,  if  not 
always,  been  applied  to  railroad  corpora- 
tions, and  the  liability  has  been  limited  to 
cases  in  which  there  was  an  extreme  emer- 
gency calling  for  immediate  medical  or  snigi- 
cal  attention.  Terre  Haute  ft  I.  R.  Go.  t. 
McMurray,  98  Ind.  368,  40  Am.  Bep.  752; 
31  Cyc.  1400;  Sourwine  v.  McRoy  Clay 
Works,  42  Ind.  App.  358,  85  N.  B.  782 ;  King 
V.  Forbes,  etc.,  Co.,  183  Mass.  301,  67  N.  E. 
330;  Cushman  v.  Cloverland,  etc,  Co.,  170 
Ind.  402,  84  N.  B.  750.  16  L.  R.  A.  (N.  S.) 
1078,  127  Am.  St  Rep.  301;   Sevier  v.  Blr- 
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mlngham,  etc.,  B.  Co.,  92  Ala.  268,  9  South. 
40Cu 

[t]  Though  we  should  adopt  the  rula  of 
these  cases,  and  It  has  been  rejected  by  many 
courts  of  the  highest  learning  and  reivwta- 
blM^,  no  emergency  was  shown  in  this  case 
which  would  enlarge  the  powers  of  a  subordi- 
nate representatlTe,  such  as  Mnrphy,  for 
two  reasons:  (a)  The  app^ant  had  already 
made  reasonable  proylsion  (or  medical  and 
surgical  attention  and  hospital  care;  and-(b) 
the  appellant's  place  of  business  was  near 
Seattle,  had  telephonic  communication  with 
It,  and  its  representative  office  could  have 
been  readily  communicated  with. 

The  appellant  relies  utwn  Terre  Haute  4k  I. 
B.  Co.  T.  McMurray  and  kindred  cases.  This 
case  holds  that  a  conductor  on  a  railroad  train 
had  authority,  in  the  name  of  the  company, 
to  ^ploy  a  surgeon  to  attend  an  employ^ 
suddenly  and  seriously  Injured.  There  the 
accident  happened  on  the  road  at  a  place 
r^ote  from  the  center  of  authority,  and  the 
conductor  was  the  highest  representatlTe  of 
the  cqmpany  pres«it  The  court  was  care- 
ful to  point  out  that  it  limited  its  decision  to 
surgical  services  rendered  upon  an  urgent 
exigency,  where  immediate  attention  wae 
demanded  to  save  life  or  limb,  and  said  that 
"the  liability  arose  with  the  emergency  and 
with  it  expired." 

Respondent  has  argued  that  the  appellant 
is  liable  in  this  case  because  it  exacted  and 
withheld  a  portion  of  the  young  man's  wages. 
The  answer  Is  that  this  Imposed  a  duty  up- 
on the  appellant  to  provide  reasonable  care 
and  attention.  This  It  bad  arranged  for  lu  ad- 
vance. The  respondent  has  dted  Klodek  v. 
May  Creek  Logging  Co.,  71  Wash.  673,  129 
Pac.  98.  The  case  is  not  analogous.  That 
was  an  action  by  an  employ^  against  the  em- 
ployer for  damages  flowing  from  negligent 
surgical  treatment  The  plaintiff  there  testi- 
fied, and  the  Jury  found,  that  the  defendant 
contracted  to  furnish  good  doctors,  who 
would  treat  him  until  he  got  well,  and  the 
Jury  found  that  in  this  respect  defendant  had 
breached  its  contract 

The  judgment  is  rervrsed,  with  directions 
to  dismiss  the  action. 

CROW,  C.  3.,  and  PARKER,  MORRIS,  and 
CHADWICK.  JJ^  ooneur. 


STATU  T.  riTETH.    (No.  11471.) 

{Supreme  Court  of  Washington.  Dec  18, 1914.) 

1,  Criuinax  Law  (J  1070*)— Abatbmekt  op 
AcTion— Death  op  Defendant. 

Notwithstanding  Rem.  &  Bal.  Code,  8  2188, 
providing  that  Judgments  for  fines  in  criminal 
actions  are  and  may  be  made  liena  opon  the  real 
estate  of  tbe  defendant,  the  same  as  judgments 
in  civil  actions,  section  2201,  providing  that  up- 
on a  judgment  for  fine  and  costs  execution  shall 
be  issued  against  the  property  of  the  defendant 
and  returned  in  the  same  manner  as  In  civil  ac- 
tions, and  section  2206,  providing  for  the  im- 


prisonment of  a  defendant  falling  ta  pay  a  fine, 
bat  further  providing  that  execution  may  at  any 
time  issue  against  his  property,  a  criminal  ac- 
tion in  which  defendant  was  sentenced  to  pay  a 
fine,  and  all  proceedings  under  the  judgment, 
abated  upon  the  death  of  the  defendant  pending 
an  appeal;  as  the  object  of  all  criminal  pun- 
ishment is  to  punish  the  one  who  committed  the 
crime  or  offense,  and  not  to  punish  those  upon 
whom  his  estate  is  cast  by  operation  of  law  or 
otherwise. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2700,  2701 ;  Dec.  Dig.  S 
1070.*] 

2.  CaniiNAL  Law  ({  1070*>— Abatement  or 

Actio  NS—S1E7ECT. 

A  criminal  case  will  not  be  retained  for  the 
purpose  of  determining  the  question  of  costs, 
which  ia  a  mere  incident  to  the  judgment  of  con- 
viction, where  tbe  action  Itself  boa  abated. 

[Ed.  Kote. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  2700.  2701;  Dec.  Dig.  | 
1070.*] 

3.  Gbiioiui.  Law  (i  1070*)— ABATmairr  or 
Action— Death  or  DinnDANT. 

Rem.  &  Bal.  Code,  8  1743,  provtdine  that 
the  death  of  a  party  after  final  Judgment  In  the 
superior  court  shall  not  affect  any  appeal  taken 
or  the  right  to  take  an  appeal,  but  that  the  prop- 
er representatives  of  tbe  deceased  may  volun- 
tarily come  in  and  be  admitted  parties  to  the 
cause,  or  may  be  made  parties  '^as  in  case  of 
death  of  a  party  pending  an  action  in  tbe  su- 
perior court"  has  reference  to  civil  and  not 
criminal  actions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2700,  2701;  Dee.  Dig.  | 
107O.*l 

4.  Banks  and  Banking  <f  84*)— IN80i.vbnct— 
CmtaiAL  RESPORBiBiLiTr— Pabtibb  TO  Of- 
fenses —  Statutoet  Pbovibions  —  "Pbin- 

CIPAL." 

Under  Rem.  &  Bal.  Code,  8  2640,  providing 
that  every  owner,  officer,  stocluiolder,  agent  or 
employ^  of  any  person,  fitm,  etc.,  engaged  in  the 
business  of  banking,  or  receiving  money  or  ne- 
gotiable paper  or  secarities  on  deposit,  who  shall 
accept,  or  receive  any  deposit  or  consent  thereto, 
or  connive  thereat,  when  he  knows  or  has  reason 
to  believe  that  such  person,  firm,  etc,  is  unsafe 
or  insolvent  shall  be  punished  as  therein  provid- 
ed, and  section  2260,  providing  that  every  per- 
son concerned  In  the  commission  of  a  felony  or 
misdemeanor^  whether  he  directly  commits  tbe 
offense,  or  aids  or  abets  in  its  commlsrion,  and 
every  person  who  directly  or  indirectly  counsels, 
encourages,  etc.,  another  to  commit  a  felony,  or 
misdemeanor,  is  a  "principal"  and  shall  be  pro- 
ceeded against  and  punished  as  such,  it  is  not 
an  oifense  for  a  person  having  no  connection 
with  a  private  bank  as  owner,  officer,  agent  or 
employ^,  to  aid,  abet,  counsel,  encourage,  etc., 
one  of  the  owaers  thereof  to  accept  and  receive 
a  deposit  contrary  to  statute,  since  section  2640 
covers  the  whole  subject  of  accessory  ship,  but 
restricts  the  accessoryship  to  owners,  officers, 
etc. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  210,  211;  Dec,  Dig.  | 
84.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Principal] 

5.  Banks  and  Banking  (8  84*>— OanaNAi. 
Offenses— Receipt  or  Deposits  While  Ih- 

BOLVEHT— "ConrHVE." 

Wltbiu  Rem.  &  Bal.  Code,  8  2640,  relative 
to  receiving  a  deposit  b^  a  party  engaged  in  the 
business  of  banking,  with  knowledge  or  reaion 
to  believe  that  such  party  is  unsafe  or  insolvent 
or  consenting  thereto,  or  conniving  thereat  "con> 
I  Dive"  means  to  look  u|}on  with  secret  favor. 
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or  to  secretly  co-operate,  and  tmpUes  both  know^ 
edge  and  assent,  either  active  or  paeeive. 

[Ed.  Note.— For  other  cases,  see  Bwakn  and 
Bankins,  Coit  Diff.  H  210.  211;  Dee.  Dig.  | 
84.  •] 

6l  Cbdoku.  Law  (i  IS*)— GoirsistTCTZOH  or 
Statutes. 

A  reasonable  doubt  upon  questions  of  taw, 
as  well  as  upon  questions  of  feet,  should  be  re- 
solved in  favor  of  a  person  accused  of  crime, 
and  if  the  statute  is  capable  of  two  ronstruc- 
tions,  one  of  which  makes  a  eiven  act  criminal, 
and  the  other  innocent,  it  will  be  given  the  con- 
struction  which  favors  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  18|  14;  Dee.  Dig.  1 18.*] 

En  Banc.  Appeal  trom  Superior  Oourt; 
Whatcom  County;  Ed.  E.  Hardin.  Jadge. 

Jacob  Fnrtb  was  tt»nTlcted  of  an  offense, 
and  he  appeala  Reversed,  with  Inatructlons 

to  dismiss. 

Hughes.  IkfcHlcken,  DoveU  &  Ramsey,  of 
Seattle,  for  appellant.  Frank  W.  Bliby,  of 
Belilni^am,  and  J.  L.  Corrl«an.  of  Seattle, 
for  the  State 

GOSE,  J.  The  defendant  Fnrth  was  tried 
and  sentenced  upon  an  information  charging 
that  one  Scbricker  received  a  deposit  In  a 
private  bank  ^  which  he  (Schrlcker)  was  one 
of  the  owners,  knowing  that  the  bank  and 
the  Individual  members  thereof  were  unsafe 
and  ia  au  Insolvent  condition,  and  that  Fnrtb 
and  hlB  codefendants,  knowing  the  Inaolvent 
condition  of  the  bank  and  the  Individual 
members  composing  It,  aided,  abetted,  coun- 
seled,  encouraged,  and  induced  Scbricker  to 
accept  and  receive  the  deposit.  A  Judgment 
was  entered  upon  the  verdict  imposing  a  fine 
of  flO,000  and  costs,  and  directing  that  the 
defendant  Furth  "stand  committed  to  the 
custody  of  the  sheriff  until  such  fine  and 
costs  are  paid,  as  provided  by  law."  The  de- 
fendant Furth,  who  was  tried  separately,  has 
appealed.  While  the  appeal  was  pending  and 
awaiting  decision  before  this  court,  the  ap- 
pellant died.  His  death  has  been  su^ested 
to  this  court  Counsel  for  the  state  and 
counsel  for  the  sole  executrix  of  the  last  will 
and  testament  of  the  deceased  have  request- 
ed the  court  to  decide  the  case  upon  the 
merits. 

[1]  The  courts  of  the  country,  both  state 
and  federal,  have,  with  marked  unanimity, 
held  that  the  death  of  the  defendant  In  a 
criminal  case  pending  appeal.  In  the  ab- 
sence of  a  statute  expressing  the  contrary, 
permanently  abates  the  action  and  all  pro- 
ceedings under  the  Judgment  They  make  no 
distinction  between  a  sentence  of  imprison- 
ment and  the  imposition  of  a  fine.  The  un- 
deriylng  principle  Is  that  the  object  of  all 
criminal  punishment  is  to  punish  the  one 
Who  omnmltted  the  crime  or  offense,  and  not 
to  punish  those  upon  whom  his  estate  la  cast 
by  operatlmi  of  law  or  otherwise.  Herring- 
ton  V.  State.  58  Ga.  592;  U.  S.  r.  Pomeroy 
(C.  C.)  152  Fed.  279,  which  was  reversed  In 


U.  S.  T.  New  Yortc  etc  U4  Fed.  8^  90 
C.  a  A.  256,  nptm  the  sole  ground  that  flu 
trial  court  had  lost  Juiiadictlon:  U.  &  v. 
MltcbeU  (a  a)  163  Fed.  1014;  U.  &  v. 
Dunne.  173  Fed.  2S4,  97  0.  a  A.  420^  19 
Ann.  OasL  1145;  CSalUvan  t.  People.  lU 
111.  004,  82  N.  B.  182,  20  Z..  B.  A.  148;  Boyd 
T.  States  8  OU.  Or.  684.  IDS  Fac:  481;  Sttts 
T.  Woods,  06  Mo.  Apfi.  65;  Overland  v.  Fee- 
pie,  82  OolO.  268.  76  Pac  024,  ICS  Am.  St 
Rep.  74;  People  St  Maurice,  168  GaL  201, 
185  Pac.  962;  Otown  ot  OarnflUon  t.  Rbom- 
hetg,  78  Mb.  647;  Mardi  v.  State,  6  Tex. 
App.  400;  BnriES  v.  State  (Tex.  Or.  App^  105 
S.  W.  496;  Mlckle  v.  States  0  Okl.  Or.  707, 
IIB  Pac.  628;  Williams  v.  State  <OkL  Or. 
App.)  lis  Paa  879;  Hardin  t.  State  (Tex. 
Cr.  App.)  36  S.  W.  82;  PasUofldiy  v.  State 
(Tex.  Cr.  App.)  28  S.  W.  947;  Hudson  T. 
State  (Tex.  Cr.  App.)  70  S.  W.  82;  Ldst  r. 
Pennsylvania,  131  TT.  S.  306,  9  Sup.  Ct  794, 
33  L.  Ed.  222 ;  Menken  v.  Atlanta,  131  tJ.  8. 
405,  9  Sup.  Ct.  794,  33  Ii.  Ed.  221;  Peoflle  T. 
Pouchot  174  III.  App.  1. 

In  the  Pomeroy  Case,  Pomeroy  was  indict- 
ed and  convicted  of  the  offense  of  giving  re- 
bates in  violation  of  the  federal  statute.  Be 
was  sentenced  to  pay  a  fine  of  $8,000,  and 
Judgment  against  him  for  that  amount  was 
entered.  He  afterwards  died.  His  executor 
moved  for  an  order  declaring  that  the  Judg- 
ment had  abated.  The  district  attorney  ar- 
gued that  the  proceedings,  if  an  appeal  was 
pending,  would  abate,  leaving  the  Judgmeiit 
appealed  from  In  full  force.  He  further  ar- 
gued that  the  Judgment  established  the  Ila- 
blllty  as  a  debt  In  addressing  itself  to  these 
contentions,  the  court  said: 

"Upon  the  whole  there  is  In  my  opinion  do 
satisfactory  authority  controlling  Qiis  case.  It 
must  therefore  be  decided  on  fundamental  prin- 
ciples. In  my  opinino  the  fundamental  principlfl 
applicable  to  tliU  case  is  that  the  object  of  crim- 
inal punishment  is  to  punish  the  criminal,  and 
not  to  punish  bis  family.  When  A.  recovers  a 
judgment  against  B.  for  a  tort,  tiie  recovery  is 
undoubtedly  basad  on  the  defendant's  miscon- 
duct ;  hut  the  fundamental  principle  upon  which 
the  action  is  maintained  is  *ke  idea  of  compen- 
sating the  injured  party ;  but,  when  a  court  im- 
poses a  fine  for  the  conunlsdon  of  a  crimiw  there 
IS  no  idea  of  compensation  involved.  In  this 
case  the  defendant  was  fined  $0,000.  That  mon- 
ey was  not  awarded  as  compensation  to'the  Unit- 
ed States.  Mo  harm  had  been  done  to  the  Unit- 
ed States.  It  was  imposed  as  a  ponisbment 
of  the  defendant  for  his  offense.  Ii,  while  he 
lived,  it  had  been  collected,  he  would  have  been 

Eunished  by  the  deprivation  of  that  amount  from 
is  estate ;  but,  upon  his  death,  there  is  no  jus- 
tice in  punishing  his  family  for  his  offense.  It 
may  be  said,  of  course,  that  tliere  is  voy  little 
difference  between  the  loss  which  his  family 
would  have  sustained  if  the  money  bad  been  col- 
lected before  his  death,  and  the  loes  which  it 
will  now  sustain  if  It  is  coDeeted  from  his  es- 
tate. But  if  the  money  had  been  collected  be- 
fore his  death,  he  would  have  been  punished.  If 
it  is  collected  now.  his  fandly  will  be  punished, 
and  be  will  not  be  punished.  In  my  opinion, 
therefore,  this  prosecution  should  be  deemed  end- 
ed and  tfals  Judgm^t  abated  by  die  df^cndant's 
death." 
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In  tbe  Mitchell  Case  the  defendant  had 
been  sentenced  to  a  term  of  Imprisonment 
and  to  pay  a  fine  of  a  thonsand  dollars  for 
violation  of  a  federal  statute.  The  cause  was 
taken  to  tbe  Supreme  Court  on  a  writ  of 
error.  While  the  writ  was  pending  the  de- 
fendant died.  Therenpon,  npon  the  sugges- 
tion of  a)nnsel  for  the  defendant,  the  court 
dismissed  the  writ  without  further  bearing 
or  proceedings.  Subsequently,  the  govern- 
ment, throngh  the  district  attorney,  present- 
ed a  claim  to  the  administrator  of  the  estate 
of  the  deceased  for  tbe  amount  of  the  fine, 
and  the  administrator  thereupon  appeared 
In  tbe  conrt  of  original  Jurisdiction,  by  mo- 
tion, to  have  tbe  entire  proceeding  against 
the  deceased  abated  and  the  fine  canceled. 
In  holding  that  tbe  entire  cause  was  abated, 
and  that  the  line  Imposed  was  not  a  subsist- 
ing claim  or  demand  against  tbe  eatate  oC 
the  deceased,  tbe  court  said: 

"It  is  a  thing  self-evident,  therefore,  that  Ihe 
death  of  a  person  upon  whom  such  a  Judgment  Is 
Imposed  would  put  an  end  to  an  infllrtlon  or  vtr 
forcemeat  of  toe  punishment.  A  fine  being  a 
pecuolar;  punishment  imposed  upon  the  person, 
It  would  seem  that  a  like  result  would  follow. 
IS  the  accoBcd  should  die  before  the  punishment 
was  in  reality  enforced  or  inSicted,  be  could  not 
be  pecuniarily  mulcted  or  punished  In  person 
after  he  had  ceased  to  exist  In  musing  judg- 
ment, whether  of  imprisonment  or  fine,  it  ia  the 
purpose  of  the  court  and  the  law  tliat  the  accus- 
ed be  personally  punished  for  the  amendment 
of  his  ufe  and  of  his  deportment  in  the  future, 
and  to  deter  others  from  committing  like  offens- 
es. If  it  be  a  personal  infliction  at  the  time  of 
passing  judgment,  when,  after  Judgment,  does  it 
cease  to  be  personal?  Does  It  cease  at  the  time 
of  docketing,  or  at  the  time  of  the  issuance  and 
•ervloe  ot  the  execution,  or  of  making  the  writ, 
or  at  any  time?  The  answer  is  plainlr  that  by 
no  act  in  the  enforcement  of  the  judgment  does 
It  lose  its  ori^al  character  as  a  personal  in- 
fliction of  punisttment.  If  tbe  fine  is  made  out 
of  his  property,  then  as  to  that  he  is  punished ; 
bnt,  if  made  out  of  the  property  that  has  de- 
scended to  his  heirs,  or  devised  to  his  legatees, 
tnen  it  would  seem  he  ia  not  punished,  for  his 
day  of  temporal  pmrishment  haa  passed." 

ItiiB  case  was  afflrmed  on  appeal  In  the 
caae  at  V.  S.  t.  Dunne,  where  tiie  court  aald: 

"Upon  the  face  of  the  record,  the  action  aris- 
ea  ex  delicto ;  and  all  private  criminal  injuries 
or  wrongs,  as  well  as  all  public  crimes,  are  bur- 
led with  the  offender." 

In  O'SuUlvan  v.  Pe<vle,  after  observing 
tbat  tbe  only  right  of  review  given  to  tbe 
representatiyes  of  a  deceased  person  at  com- 
mon law  in  a  criminal  case  was  that  of  an 
attainder  iioft  treason  or  felony,  tbe  court 
said: 

"A  Judgment  cannot  be  enforced  when  the 
only  subject-matter  upon  which  it  can  operate 
has  ceased  to  exist.  When  tbe  defendant,  or- 
dered to  l>e  punished,  is  deui,  the  execution  of 
that  order  is  absolutely  arrested;  for  the  fu- 
ture it  Is  as  entirely  a  nullity  as  any  subse- 
quent Judgment  arresting  it  can  possibly  make 
it  to  be." 

In  B<^  V.  State  tbe  defendant  waa  con- 
Tlcted  for  a  violation  of  tbe  prohibition  law, 
and  sentenced  to  pay  a  fine  of  $200  and  costs, 
and  to  be  confined  for  30  days  in  tbe  coon- 
tr  Jail  from  wbltih  Jndgment  be  appealed. 


While  tbe  case  was  pending  nixni  aj^l,  be 
died.  In  bedding  tbat  tbe  prooeedlnss  abated, 
the  court  aald: 

"His  death  having  been  suggested,  the  pr4>- 
ceedings  abate,  and  no  decislim  upon  tiie  mer* 
its  of  the  appeal  will  be  rendered.  A  civil  ac- 
tion does  not  aliate  by  the  dsath  of  a  party  If 
tbe  cause  of  action  survive  or  continue,  but  in 
a  criminal  action  the  sole  purpose  of  the  pro- 
ceedings is  to  enforce  the  cruninal  law  and 
puni^  theperson  found  guilty  of  a  violation 
Uiereof.  The  personal  representative  of  tbe 
deceased  is  not  req>onsible  for  tbe  alleged  vio- 
lation of  the  law  by  the  defendant  during  his 
lifetime,  and  cannot  be  required  to  satisfy  the 
judgment  rendered  against  him.  It  is  only  the 
person  adjudged  guuty  who  can  be  punished, 
and  a  ju^ment  cannot  be  enforced  when  tht 
only  aubject-matter  upon  wUeh  it  can  operate 
has  ceased  to  exist" 

In  the  Pomeroy  Case  reference  was  made 
to  a  federal  statute  which  provides: 

"In  all  criminal  or  penal  causes  in  which 
judgment  or  sentence  has  been  or  shall  be  ren- 
dered, imposing  the  payment  of  s  fine  or  peu' 
alty,  whether  alone  or  with  any  other  kind  of 
punishment  the  ssld  judgment  so  far  as  the 
fine  or  penalty  is  concerned,  may  be  enforced 
by  execution  against  the  property  of  the  defend- 
ant in  like  manner  as  jodgmoits  in  civH  eases 
are  enforced." 

At  tbe  time  tbe  case  of  People  v.  8t  Haur- 
toe  was  decided,  the  state  of  California  bad  a 
statute  identical  in  terms  with  our  statute. 
Bem.  &  BaL  Code,  H  2199.  2201. 

In  U.  8.  V.  Pomeroy  It  was  held  tbat  the 
federal  statute  authorizing  the  Issuance  of 
an  execution  for  the  enforcement  of  a  judg- 
ment for  fines  and  penalties  In  criminal  cases 
was  merely  a  re-enactment  of  tbe  common 
law. 

[2]  A  case  will  not  be  retained  for  the  pur- 
pose of  determining  tbe  question  of  costs  In 
»  criminal  case,  which  la  a  mere  incident  to 
tbe  judgment  of  convlctlfHi,  where  the  action 
Itself  has  abated.  State  v.  Martin,  30  Or. 
108.  41  Pac  190;  Gibson  v.  State,  178  Ind. 
815,  90  N.  El.  421 ;  Standee  v.  State,  97  Neb. 
238, 133  N.  W.  412.  This  la  in  harmony  with 
the  view  adopted  in  this  court  In  civil  cases. 
Vollmsn  V.  Industrial,  etc.,  79  Wash.  192, 140 
Pflc.  337. 

[a,  4]  Counsel  for  the  state  has  called  our 
attention  to  sections  2188,  2201,  and  2206, 
Bem.  &  Bal.  Code.  Tbe  former  provides  that 
Judgments  for  fines  In  all  criminal  actions 
may  be  made  Hens  upon  tbe  real  estate  of  tbe 
defendant  in  tbe  same  manner  and  with  like 
effect  as  judgments  In  civil  actions.  Section 
2201  provides  that  execution  may  bo  Issued 
against  the  property  of  the  defendant  upon 
tbe  judgment  for  fine  and  costs  in  the  same 
manner  as  In  civil  actions.  Section  2206  pro- 
vides that  an  execution  may  issue  at  any 
time  against  the  property  of  the  defendant 
In  criminal  cases  as  in  other  cases.  As  we 
hare  said,  the  California  statute  and  tbe 
federal  statute  contained  like  provisions. 
Our  attention  has  also  been  called  to  the 
provisions  of  Bem.  &  Bal.  Code,  |  1743; 
but  tiu  words  of  tbat  section — "as  may 
be  p»9Br,  as  in  esse  of  death  of  a  pai^ 
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pending  In  an  action  In  tbe  Snpraicw  courts 
—make  It  dear  that  the  section  bas  refer- 
ence to  dvll  actions.  Other  aecUons  of  tbe 
Bi)peal  statote  which  have  bem  called  to  our 
attention  afford  no  aid  In  tbe  solution  of  the 
question.  We  think  the  action  abated  as  to 
tbe  appellant  Forth  npon  his  death.  How- 
ever, in  view  of  the  lnTttati<m  of  counsel  to 
decide  the  case  np<Hi  the  merits,  and  because 
the  case  Is  poidlng  in  tbe  trial  court  against 
other  defendants,  we  have  thought  It  best 
to  pass  upon  the  merits. 

The  charging  part  of  the  iufonnatl<Hi  la  as 
follows: 

"That  W.  E.  Schricker  beiog  one  of  tbe  own- 
ers of  W.  B.  Schricker  ft  Co.,  Private  Bank,  tbe 
said  W.  E.  Scliricker  &  Co.,  Private  Bank,  be- 
ing a  copartnerBiiip,  firm,  and  association  con- 
sisting of  W.  E.  Schricker  and  L.  L.  Andrews, 
copartners  doing  a  general  banking  business, 
and  of  receiving  money  and  negotiable  paper 
and  instruments  on  deposit  at  La  Conner,  Sbk- 
git  county.  Wash.,  under  tbe  firm  name  and 
style  of  'W.  E.  Schricker  &  Co^  Private  Bank,' 
and  tbe  said  W.  B.  Schrleto  knowing  that  for 
a  long  time  prior  to  and  on  tbe  ISth  day  of 
April,  1912,  that  tbe  said  W.  E.  Schricker  & 
Co.,  Private  Bank,  and  tbe  aald  individual  meip- 
bers  thereof,  were  unsafe  and  in  an  insolvent 
condition,  did  on  the  said  15th  day  of  April, 
1912,  in  Skagit  county,  state  of  Waahington, 
unlawfully  accept  of  and  receive  from  one  Fred 
Kalso  for  deposit  in  said  bank  to  the  credit  of 
one  Otto  Kalso,  a  certain  negotiable  instnir 
ment.  to  wit,  a  check  issued  ana  drawn  by  The 
W.  W.  Robinson  Co.,  a  corporation,  upon  the 
Scandinaviem  American  Bank  of  Seattle,  a  cor^  I 
poration,  for  tbe  sum  of  $2.560.S4,  and  of  tb6 
value  of  (2,569.34,  payable  to  tbe  order  of  said 
Otto  Kalso  and  pnor  to  such  deposit  having 
been  indorsed  so  as  to  transfer  title  thereto  ^to 
the  said  W.  E.  Schricker  &  Co.,  Private  Bank ; 
and  that  tbe  said  defendants  Jacob  Furtb.  E. 
W.  Andrews,  Daniel  Kelleber,  and  B.  V.  Ank- 
eny,  at  all  of  said  times  knowing  that  the  said 
W.  E,  Schricker  &  Co.,  Private  Bank,  were  do- 
ing such  a  general  banking  business  and  of 
receiving  money  and  negotiable  paper  and  in- 
struments on  deposit,  and  that  said  partner- 
ship and  the  said  individual  members  thereof, 
were  unsafe  and  insolvent  as  aforesaid,  did  un- 
lawfully and  feloniously  aid,  abet,  connsel,  en- 
courage, and  induce  &e  said  W.  E.  Schricker 
to  accept  and  receive  tbe  deposit  so  made  bx 
the  said  Fred  Kalso,  contrary  to  tbe  form  of  tbe 
statute  in  such  cases  made  and  provided  and 
against  tbe  peace  and  dignity  ot  the  state  of 
Washington.* 

The  appellant  had  no  connection  with 
Schricker's  bank,  either  as  owner,  officer, 
agent,  or  employe. 

The  information  Is  predicated  upon  the 
provisions  of  the  Criminal  Code  (Laws  1909, 
c.  24,  p.  890  et  seq.,  S{  388  and  8;  Bern.  & 
Hal.  Code,  SI  2640  and  2260).  These  aecUons 
are  as  follows: 

"Sec.  2640.  Every  owner,  officer,  stockholder, 
agent  or  employ^  of  any  person,  nrm,  corpora- 
tion or  association  engaged,  wholly  or  in  part, 
in  the  business  of  banking  or  receiving  money 
or  negotiable  paper  or  securities  on  deposit  or 
in  trust,  who  shall  accept  or  receive,  with  or 
without  interest,  any  deposit,  or  who  ^all  con- 
sent (hereto  or  connive  thereat,  when  he  knows 
or  has  good  reason  to  believe  that  such  person, 
firm,  corporation  or  association  is  unsafe  or  in- 
solvent, shall  be  punished  by  Imprisonment  In 
the  state  penitentiaiy  for  not  more  than  ten 
rears,  or  tqr  a  fine  of  not  more  than  tin  tbot^ 
sand  dollais." 


"Sec.  2200.  Every  person  concerned  In  tt* 
commission  of  a  felony,  gross  misdemeanor  or 
misdemeanor^  whether  he  directly  commits  the 
act  constituting  the  offense,  or  aids  or  abets  in 
its  commission,  and  whether  present  or  absent; 
and  every  person  who  directly  or  indirectly 
counsels,  encourages,  hires,  commands,  induces 
or  otherwise  procures  anouier  to  commit  a  fel- 
ony, gross  misdemeanor  or  mi^emeanor,  is  a 
principal,  and  shall  be  proceeded  against  and 
punished  as  such.  Tbe  fact  tisMt  Ute  person 
aided,  abetted,  coonseled.  encouraged,  hired* 
commanded,  induced  or  procured,  could  not  or 
did  not  entertain  a  criminal  Intent,  shall  not  be 
a  defense  to  any  person  aiding,  abetting,  conn- 
seling,  encouraging,  hiring  commanding,  Indnty 
ing  or  procnring  him." 

[I]  At  (he  dose  of  the  state's  case  the  appel- 
lant moved  for  a  directed  verdict  upon  seTer- 
al  grounds,  one  of  which  waa  that  tbe  acta 
charged  in  the  InformatliHt  do  not  constltate 
a  cnm&  It  ia  argued  hare  that  the  oonrt  ^ 
red  In  denying  the  motlfln.  It  will  be  observ- 
ed that  Rem.  k  BaL  Code,  |  2640,  embraces 
oDly  "eferj  ownor,  officer,  Btocfthikldar,  agent 
or  employfi'*  of  a  persMi,  firm,  coiporatlmi,  or 
asBodatlon  engaged  In  the  biurineas  of  bank- 
ing who  shall  acc^  or  reoelTe  any  deposit, 
et&T  and  the  same  daaa  ctf  persons  "who  shall 
consent  thereto  or  amnlve  dwreat.**  In  otit- 
er  words,  the  statute  IB  restricted  to  the  per^ 
eom  who  have  direct  connection  with  the 
bank  which  reodvee  the  depodt.  It  raadies 
the  persm  within  the  tmnk  who  accepts  the 
deposit  irtiere  ha  knows  or  had  good  reason 
to  beUeve  that  tbe  bank  la  nnaafe  or  toad- 
Tent,  and  each  of  tbB  daaa  who,  with  Uke 
knowledge,  shall  **conBeDt  thereto  or  coxoiin 
thereat"  The  word  "oonnlve"  means  to  look 
upon  with  secret  favor  or  to  secretly  cooper* 
ate.   Webster^  Kew  International  Dlctlim* 
ary.  It  ImpUea  both  knowledge  and  assent, 
either  active  or  paadva   The  aecttoa  flist 
quoted  embraces  all  that  la  contained  In 
section  2200,  bnt  restricts  the  accesscKy- 
shlp  to  tbe  owners,  oflksersi  stodEhddeis. 
agents,  or  employes  of  the  insolvent  bank. 
It  is  not  a  reasooable  soiq^osLtbm  Qiat 
the  Legislature  Intended  to  reach  accessories 
in  the  bank  by  secticm  2640,  and  accessories 
out     the  bank  by  section  2200.  It  Is  merdy 
a  qnestlon  of  l^slative  Intent    It  wonld 
seem  that  had  tbe  Legislature  Intended  to 
reach  every  person  who  should  aid  or  encour- 
age tbe  acc^tanoe  of  any  dq)odt  by  an  In- 
Bolvent  bank,  It  would  have  so  provided  In 
the  section  of  the  statute  where  It  was  deal- 
ing with  that  precise  subject  or  that  It  would 
have  omitted  every  phase  of  the  accessory^ 
ship  and  covered  it  by  the  section  of  the  stat- 
ute which  treats  of  aiding  and  abetting.  A 
reference  to  the  Criminal  Code  will  disclose 
that  there  are  many  sections  which  cover 
every  phase  of  prindpalshlp  and  accessory- 
ship,  leaving  no  scope  for  the  application  of 
the  provisions  of  section  2260.  This  was  rec- 
ognized in  State  v.  Wappensteln,  67  Wash. 
602,  121  Pac.  089,  where  we  said: 

"These  sections  (mMntug  sections  2007  snd 
2260)  are  general  in  their  terms,  and  are  manl- 
festly  intended  to  meet  cases  not  otherwise  spe- 
cifically provided  for  by  statute.  Xhay  hive  no 
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appUcatlon  to  acta  wUA  are.  by  ipecifie  and 
diBtinct  ttatntM,  esprcMly  dMoniatea  and  nude 
subject  to  punishment  as  piunary  crimes  In 
themaelTea."^ 

Id  King  v.  AmutroD;,  B  Gal.  App.  868,  90 
Pac.  627,  It  was  said: 

"Where  tbera  are  in  an  act  apedfic  provi- 
•ioDs  relating  to  a  particolar  subject  they  most 
fovern  in  respect  to  that  subject,  as  against 
general  proTlsions  in  other  parts  of  the  statute, 
although  the  latter,  ttandiag  alone,  would  Im 
broad  enough  to  Include  the  subject  to  which 
the  more  particolar  proriiioDS  relate." 

The  same  thought  was  expressed  In  State 
M  rel.  Donnelley  v.  HamUton,  33  Nev.  418, 
111  Pac.  1026.  in  the  foUowlng  languace: 

"Where  there  is  in  one  act.  or  several  eon- 
temporaneonsly  passed,  specific  provisions  re- 
lating to  a  particular  subject,  they  will  govern 
in  respect  to  that  subject  as  against  general 
provisions  contained  in  the  same  acts." 

The  interpretation  which  we  have  annonne- 
ed  was  recognized  In  Bx  parte  Bichey,  81 
Nev.  82,  100  Pac.  m  186  Am.  St  Bep.  601; 
Brown  T.  State  CTex.  Gr.  App.)  ISl  8.  W. 
B61;  rUdd  y.  U.  S.,  187  VeA.  6.  69  a  a  A. 
668;  U.  S.  T.  Hartwell.  6  Wall.  885,  18  L. 
Ed.  830;  Frey  t.  CkuomtHiwealtb,  83  Ky,  190; 
commonwealth  t.  Garter,  94  Ky.  627,  28  S- 
W.  844;  MltdieU  t.  State,  84  Tex.  Cr.  B. 
3U,  30  S.  W.  810;  Strung  t.  State^  02  Tex. 
Cr.  B.  188,  106  8.  W.  786;  Gommonwealth 
T.  Sinclair,  106  BCasa.  100.  80  N.  B.  700,  11 
Ann.  Caa.  217;  and  State  v.  Jaeger,  63  Uo. 
408. 

In  Ex  parte  Bickey,  it  was  beld  that  an 
Indictmoit  charglnc  that  the  president  of  an 
incorporated  bank  received  a  deposit  through 
the  receiving  tdler  knowing  the  bank  to  be 
insolvent  did  not  charge  a  crime  nnder  a 
statute  making  it  a  crime  for  "every  officer, 
agent,  teller,  or  clerk  of  any  bank"  to  re- 
ceive a  deposit  knowing  the  bank  to  be  in- 
solvent. After  stating  the  univeraal  rule  that 
penal  laws  are  to  be  construed  strictly,  the 
court  said: 

"Finally,  It  must  be  conceded  that,  when  the 
Legislatare  saw  6t  to  deal  wltti  the  subject  of 
iDsolvent  banks,  it  had  power  to  limit  the  ex- 
tent of  the  penal  provisions.  It  had  power,  if 
it  saw  fit,  to  impose  a  penalty  only  upon  those 
who  received  deports  either  in  tact  or  to  law. 
If  this  was  the  intention  of  the  Legislature,  it 
would  be  difficult  to  find  words  more  expressive 
of  that  intent  than  those  used  in  the  act  m 
question.  As  the  language  used  In  the  statute 
warrante  the  court  only  m  determining  such  to 
be  the  Intent  of  the  Legislature,  we  are  bound 
to  construe  the  statute  accordingly.  With  the 
wisdom  and  policy  of  statutes  courts  have  noth- 
ing to  do ;  that  function  la  exclusively  the  prov- 
ince of  the  Legislature." 

In  Brown  v.  State,  the  indictment  charged 
that  the  defendant  "received  and  assented 
to  the  reception"  of  a  deposit  In  a  private . 
bank,  he  being  its  preetdent  and  knowing 
ttiat  It  was  Insolvent.  The  statute  made  It 
poial  for  an  "owner,  agent,  or  manage"  of 
any  bank  to  "rec^ve  or  assent  to  the  recep- 
tion" of  any  deposit  knowing  it  to  be  In- 
solrent  In  holding  ttiat  the  indictment  did 
not  ebarge  a  crime,  the  oonrt  said: 


"It  wfll  readily  be  perceived  Uiat  a  president 
of  a  private  bank  may  not  be  one  oi  the  owners 
of  the  bank ;  he  may  not  havs  a  dollar's  intei^ 
est  in  the  bank.  The  statute  does  not  hold  him 
responsible  as  president  for  receiving  money  on 
deposit,  where  the  bank  is  insolvent  or  in  fail- 
ing circumstances.  No  such  officer  is  men- 
tioned in  connection  with  private  banks.  In 
order  to  so  hold  him,  it  must  allege  and  prove 
that  he  was  either  the  owner,  the  agent,  or  the 
manager." 

It  is  asserted  by  counsel  for  the  appellant, 
and  not  denied  by  counsel  for  the  respondent, 
that  the  states  of  Nevada  and  Texas  each 
had  an  alder  and  abettor  statute  at  the  time 
these  cases  were  heard. 

In  Eleld  v.  U.  S.,  the  plaintiff,  who  was 
not  and  had  not  been  a  bankrupt,  and  who 
was  a  vice  president  of  a  corporation  which 
was  bankrupt,  was  conricted  nndw  a  stat- 
ute which  reads: 

"A  person  shall  be  punished,  by  imprisonment 
for  a  period  not  to  exceed  two  years,  upon  con- 
viction of  the  offense  of  having  knowin^y  and 
fraudulently  concealed  while  a  bankrupt,  or 
afta  his  dLscharge,  from  his  trustee  any  «E  the 
property  belonging  to  his  estate  in  bankruptcy." 

It  wfts  coBtoided  that  the  Indictment  and 
convictloB  sboald  anatalned  under  another 
section  of  the  bankruptcy  law  whidi  reads: 

"  'Persons'  shall  include  corporations,  except 
where  otherwise  specified,  and  officers,  partner* 
ships,  and  women,  and  when  used  with  refer- 
ence to  the  commission  of  acts  which  are  here- 
in forbidden  shall  include  persons  who  are  par- 
ticipants in  tho  forbidden  acts,  and  the  agents 
officers,  and  members  of  the  Iward  of  directors 
or  trustees,  or  other  similar  controlling  bodies 
of  corimrations." 

It  was  held  that  the  latter  clause  did  oot 
enlarge  the  terms  or  broaden  the  interpreta- 
tion of  the  former;  that  only  those  persons 
were  punishable  who  are,  or  have  been,  bank- 
rupts; and  that  the  indictment  did  not  charge 
a  crime.  A  like  principle  was  announced  in 
U.  S.  V.  HartwelL 

In  Prey  v.  Commonwealth,  the  rule  was 
announced  thus: 

"Where  a  statute  creates  a  felony,  and  annex- 
es a  punishment  conunon  to  all  pttsons  who 
may  be  guilty  of  the  offense,  those  aiding  or 
abetting  in  the  perpetration  of  the  crime  are 
included  in  the  statute,  and  may  be  indicted. 
This  is  the  rule  of  the  common  law,  and  was 
recognised  as  the  correct  doctrine  In  tiie  case 
refeired  to." 

It  was  held  that,  where  the  crime  was 
limited  to  a  class,  only  those  falling  within 
Its  terms  were  subject  to  prosecution.  Com- 
monwealth V.  Carter  is  to  the.  same  effect. 

In  Mitchell  V.  State,  it  was  held  that  under 
a  statute  making  It  an  offense  for  the  "own- 
ers, licensees  and  tenants"  to  keep  a  disorder- 
ly house,  an  employe  who  aided  and  abetted 
the  owner  In  keeping  such  a  house  was  not 
subject  to  punishment.  Strong  v.  State  voic- 
es a  like  rule. 

In  Commonwealth  v.  Sinclair,  the  court 
said: 

**It  is  true  that  in  statutory  offenses,  where 
the  plain  intent  <A  the  statute  is  to  inflict  pun- 
ishment only  on  the  person  actually  commlttiDg 
the  offense,  others  cannot  be  brought  within  its 
proriaiona  as  principals  upon  pro«  mere^  that 
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nal  grade  cases,  they  were  orennled  in  the 
Fletdier  Case  In  so  &r  as  they  hold  that  a 
property  owner  may  recover  damages  fleeing 
from  a  removal  of  lateral  support  In  making 
an  original  grade.  In  the  Klncald  Case,  in 
grading  the  street  the  slopes  and  the  All  were 
extended  onto  the  plaintiff's  lota.  The  right 
to  so  encroach  opon  his  property  had  not 
been  acquired  by  condemnatloD  or  otherwise. 
In  the  Farnandls  Case  the  defendant  had 
constructed  a  tunnel  underneath  the  city  of 
Seattle,  In  part  under  its  own  property  and 
in  part  under  streets  and  alleys.  The  tunnel 
was  near  the  plaintiffs'  property.  The  con- 
struction of  the  tunnel  caused  the  soil  of  the 
plaintiffs*  property  to  sink,  settle,  and  sub- 
side and  the  buildings  to  partially  collapse. 
Upon  these  facts  It  was  held  that  the  plain- 
tiffs could  recover  without  proving  negli- 
gence. In  the  McBlwaiu  Case  it  was  said 
that.  In  an  original  grade,  the  city  is  not  lia- 
ble for  consequential  damages,  but  that  the 
rule  does  not  mean  that  the  city  csn  encroach 
upon  abutting  property  "nor  remove  lateral 
support  to  the  soil  upon  abutting  property." 
The  question  of  the  removal  of  lateral  sup- 
port was  not  before  the  court.  This  fact  is 
made  clear  In  the  opinion.  The  language, 
therefMre,  was  not  necessary  to  a  decision. 
The  Jorguson  and  Johanson  Oases  are  re 
grade  cases. 

There  being  no  evidence  of  an  encroach- 
ment upon  the  respondents'  property  or  of 
ugliseuee  in  the  prosecution  of  the  work, 
the  city  is  immune  from  liability. 

The  Judgment  Is  reversed,  with  directions 
to  dismiss  the  action. 

CROW.  C.  J.,  and  OHADWICK,  PARKBB, 
and  MORRIS,  J  J.,  concur. 


BUST  tt  aL  V.  CITY  OF  CHEHALIS. 
(No.  12147.) 
(Supreme  Court  of  Washington.  Dec.  IS,  1914.) 
MuNiciFAi.  Corporations  (|  S86*)— Chahor 

OF  Obadr  of  Stbebt— Ijabiutt  to  Abut- 

TXNO  Owner. 

An  abutting  owner  may  not  recover  for  the 
removal  of  lateral  support  by  the  aBtabliahment 
by  the  city  of  an  original  ^rade  of  the  street, 
where  the  gntding  was  within  the  street,  pursu- 
ant to  regular  proceedings,  and  the  city  was 
not  guilty  of  negligence  in  the  work,  and  where 
the  abutting  owner  merely  complained  of  the 
failure  of  the  city  to  provide  a  retaining  wall 
In  its  plans  for  the  Improvemeiit. 

[Ed.  Note. — For  other  cases,  see  Muuicipal 
Corporations.  Cent  Dig.  H  925-828;  Dec.  Dig. 
I  385.*] 

Depaitment  1.  Appeal  from  Superior 
Court,  Lewis  County;  A.  E.  Rice,  Judge. 

Action  by  S.  Best  and  others  against  the 
City  of  Cheballs.  From  a  judgment  for 
plaintUEs.  d^ndant  appeals.  Reversed. 

W.  A,  Reynolds,  of  Cheballs,  for  appel- 
lant H.  E.  Donohoe  and  C  A.  Stndebaker, 
both  of  Cheballs,  for  respondents. 


GOSB,  J.  This  Is  an  action  for  damages 
for  tile  removal  of  lateral  snnKnt  flowing 
from  an  original  grade  of  a  street  TSien 
was  a  verdict  and  judgment  for  the  plain- 
tiff s.  The  defendant  has  applied. 

Counsel  for  the  respondents  state  tSuSr 
case  In  their  brief  as  foUows: 

"This  is  an  action  for  damages  occasioDed  re- 
spondents by  appellant  in  removing  the  lateral 
support  of  respondents'  property  in  Chehalis; 
Wash.  It  was  charged  in  the  complaint  ad- 
mitted In  the  answer,  and  proved  by  witnesses 
that  the  earth  was  entirely  removed  to  respond- 
ents' property  line.  As  a  result  of  this  such  em- 
bankments caved  off  and  slipped  into  the  street 
The  soil  was  of  a  slippery,  soapetone  variety. 
City  offli^ls,  testi^ing  for  appellants,  admitted 
that  tbey  Imew  the  embankments  would  Call, 
but  made  no  effort  to  prevent  same." 

At  the  close  of  the  evidence  the  appel- 
lant moved  for  a  directed  verdict  in  its  fh- 
vor,  for  the  following  reasons:  First  because 
it  is  shown  by  the  pleadings  and  the  evidence 
that  ttie  grade  was  an  original  on^  that  the 
cut  was  wholly  within  the  street  u>d  that 
the  grading  was  done  by  the  dty  In  pnrsn- 
ance  of  proceedings  regularly  and  lawfully 
taken;  sectmd,  because  there  wss  no  evt 
dence  that  the  dty  was  guilty  of  negligence 
in  the  prosecution  of  the  wo  A;  third,  be- 
cause the  only  complaint  of  the  respondents  la 
that  the  dty  failed  to  provide  a  retaining 
wan  in  its  plans  for  the  Improvement  of  the 
street  The  motion  should  have  beat  grant- 
ed.  Schuss  V.  Chehalls.  144  Pac.  916. 

Reversed. 

CROW,  a  J.,  and  UOBRI8,  PABKBB, 
and  OHADWIOE;  3J^  ccmcnr. 


TBISLBY  V.  SMITH.    (Na  1214f^.> 

(Supreme  Court  of  Washliwton.   Dec  22, 
1914.) 

Appeal  and  Ebbob  JI  1170*)  —  ItevxRW  — 

Harmless  Ebbob— TEOUNicALrnss. 

Under  Rem.  &  Bal.  Code,  1  1752,  requir- 
ing the  Supreme  Court  to  decide  the  case  on 
its  merits,  where  defendant  pleaded  an  afBrma- 
tive  defense  to  which  plainaff  made  no  reply, 
but  the  parties  st  the  trial  treated  the  question 
as  in  issue,  and  the  court  found  for  the  plain- 
tiff thereon,  the  judgment  wiil  not  be  reveraed. 
since  it  was  a  matter  that  could  ham  beoi 
corrected  by  amendmeut  had  the  questioB  been 
raised. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  4032,  4066,  4075.  4098. 
4101,  4454,  4640-4545;  Dec.  Dig.  8  1170.*] 

Department  1.  Appeal  from  Superior 
Court   Adams   County;    O.   B.  Bolannb, 

Judge. 

Action  by  W.  W.  Yeisley  against  W.  B. 
Smith.  Judgment  for  the  plaintiir,  and  de- 
fendant appeals.  Afllrmed. 

J<Ain  Tmax,  of  BitcvlIIe,  for  appeUsnt  O. 
E.  Lovell.  of  RltsvUle,  for  respondent 

CHADWICK.  J.  PlaintlfC  punAased  cex^ 
tain  lands  of  the  defendant  for  a  stated  con- 
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Bideratlon  of  $8,048^  maUng  a  cub  payment 
of  IKOO,  and  aBsamln^  as  a  part  of  tlu  pnr- 
dxw  pricey  two  mortgages,  taxea,  Intenst, 
and  other  charies.  Thereafter  plain  tLS  un- 
dertook to  pay  tbe  wbole  anunmt  due.  The 
parties  did  not  acree  as  to  the  exact  amount 
owfns,  and,  after  certain  correspondence  and 
an  allowance  of  a  claimed  credit  of  |192, 
plaintiff  forwarded  to  defondant  the  sum  of 
$249.46  in  full  payment  Be  thereafter  de- 
manded a  release  of  the  mortsage  held  by 
defendant,  which  was  refused. 

Defendant,  by  way  ct  afflrmatiTe  defnue. 
claimed  that  there  was  still  due  the  sum  of 
fl92  with  Interest.  To  ttals  answer  plaintiff 
made  no  reply.  The  court  fotmd  that  tbe 
parties  had  made  full  settlement;  that  the 
item  9192  bad  been  owsldered;  that  tbe 
parties  bad  drawn  an  account  showing  that 
sum  as  a  credit;  that  both  parties  bad  agreed 
to  It  after  a  tme  statonent  oi  the  account 
then  existing  between  them ;  and  that  when 
agreed  upon  it  had  been  signed  by  tbem  In 
writing.  Tbe  cmicluslon  of  tbe  court  Is  sus- 
tained by  competent  testimony. 

It  Is  contended,  under  the  aulbcnlt7  of 
Smith  T.  Ormsby,  20  Wash.  398,  6B  Pac.  670, 
72  Am.  St.  Bep.  110,  that  the  undenled  an- 
swer stands  as  a  finding  of  the  court  This 
case*  however,  foils  within  a  long  line  of  de- 
tdsloDs  holding  that  where  a  case  has  pro- 
ceeded to  Judgment  we  will  not  consider  any 
defect  In  tbe  pleadings  that  nd^t  have  been 
cured  by  amendment,  but  will,  as  admonished 
by  Bern.  &  BaL  Cote,  1 1702,  decide  the  case 
on  the  merits,  disregarding  all  tedinlcalitles; 
and  crater  all  amendments  which  could 
have  been  made  as  made. 

If  defendant  bad  made  timely  cAijectton  In 
the  court  below  by  a  motion  for  a  Judgment 
on  tbe  plesdlngs  or  by  objection  to  the  In- 
troduction of  testimony,  tbe  court  would  no 
doubt  have  directed  tbe  filing  of  a  reidy.  Just 
as  It  would  have  directed  an  amendment  in 
furtherance  of  Justice.  TAe  case  was  tiled 
out  on  its  merits  as  if  an  Issue  had  been 
formally  Joined. 

We  said,  in  Kelly  lAm^  75  Wash.  136, 
134  Pac.  819. 49  L.  R.  A.  (N.  S.)  IISI: 

"OUectlons  to  technical  defects  in  pleadinge, 
or  defects  that  can  be  cured  by  amendmeDt,  if 
they  are  to  avail  the  objector,  must  be  raised 
prior  to  Uie  time  tbe  cause  is  brought  on  for 
triaL" 

In  Said  T.  Twin  City  Light  &  Traction  Oo., 
70  Wash.  686,  127  Pac.  191,  a  reply  denying 
"each  and  every  material  allegatUui  of  said 
afilrmatlve  defense"  was  filed.  A  denial  in 
this  form  has  beoi  held  to  be  no  denial  by 
this  and  other  courts.  It  was  contended  that 
the  reply  was  insuffldoit  and  did  not  raise 
an  Issue  for  the  Jury.  We  said: 

"No  motioB  was  made  to  make  the  reply 
more  specific,  nor  for  jadgment  opoo  tbe  plead- 
ings; and  the  motion  for  a  directed  verdict 
was  not  based  upon  die  fact  that  the  reply 
admitted  the  facts  pleaded  In  the  affirmadve 
annrer.  All  throufh  tiie  trial  tJie  rmly  was 
treated  as  a  con^tlete  denial  of  tbe  affirmative 


matter  fai  tbe  answer.  The  plaintiffs,  no  doubt. 
Intended  to  deny  the  facts  pleaded  in  the  affirm- 
ative answer,  and.  If  their  reply  was  not  suf- 
ficient for  that  purpose,  the  court,  no  doubt, 
would  have  permitted  an  amendment,  If  any 

aaestion  had  been  nude  upon  the  sufficiency  of 
lie  reply.  We  tbink  the  reply  should  now  be 
treated  as  sufficient,  or  that  defendant  has 
waived  the  ouestion  by  treating  tbe  reply  as 
BufBdent,  and  by  not  raising  tbe  Question  be- 
fore a  Terdlct" 

In  GbsMII  t.  Northern  Assurance  Co.,  73 
Wash.  668, 132  Pac  643.  we  said: 

*lt  would  be  an  idle  formality  to  remand 
this  cause  for  amendment  of  tbe  complaint  and 
a  retrial  upon  the  same  evidence  now  before 
us  to  tbe  end  that  a  formal  decree  *  *  *  be 
entered.  *  *  *  No  prejadice  having  been 
shown,  and  sobstantlal  justice  having  been 
done,  the  Judgment  is  affirmed." 

Other  cases  bearing  upon  and  sustaining 
our  conclusion  are  Winston  t.  Terrace^  76 
Wash.  146,  138  Pac.  673,  where  many  ot 
our  decisions  are  collected  and  dted  as  au- 
thority. See.  also,  Klaln  t.  Kaufman,  69 
Wash.  86,  124  Pac.  213;  Arrowsmith  v.  Nel- 
son, 73  Wash.  658,  132  Pac  748;  Howard  v. 
Washington  Water  Power  Co^  76  Wash.  256, 
134  Paa  027;  Gold  Bldge  Min.  &  Dev.  Co.  t. 
Bice,  77  WadL  884,  137  Pac.  1001. 

We  can  mark  no  distinction  between  these 
cases  and  the  one  at  bar.  In  law  there  can 
be  no  distinction  between  a  reply  that  does 
not  deny  In  form  and  the  want  of  a  reply 
where  the  parties  have  submitted  an  isaue  to 
the  trial  court  invoked  and  obtained  Its 
Judgment 

OBOW,  C.  J.,  and  GOSH,  UOBBIS,  and 
PABKBB,  JJ.,  concur. 


PAICH  T.  MORTHEBN  PAC.  BT.  CO. 
(No.  12082J 

(Supreme  Court  of  Washington.  Dea  IS,  1814.) 

1.  MaSTCB  and  SBBTANT  (I  219*)— IHJUBT  TO 
SBBVART— ASSUMED  RiSK— SllCPLE  TOOLS. 

A  member  of  a  gang  of  track  repairers,  re- 

S lacing. old  ties  with  new  ones,  injnred  by  the 
ying  of  rust  from  an  old  spike  when  driving  it, 
assnmed  the  risk  under  the  simple  tool  rule; 
they  having  been  directed  to  use  the  old  spikes 
when  they  could  be  used,  and  furnished  with 
new  ones  to  use  when  tbe  old  ones  could  not  be 
used,  and  it  being  a  custom  of  tbe  men,  when  one 
of  them  picked  up  an  old  splhw  wbich  he  consid- 
ered too  rusty,  to  diolodge  the  rust  from  It  be- 
fore using  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  61(K-ffi4;  Dec  Dig.  | 
219.  •] 

2.  JunaimiT  Q  190*)  —  NorwiTHSTAirniNa 

VXBDICT. 

The  granting  of  motions  for  Judgment  ber 
Ing  proper  when  the  court  can  say  as.matter  of 
law  that  there  is  neither  fact  nor  reasonable  In- 
ference to  support  the  verdict  it  can  by  vacating 
jndgment  for  plaintiff  and  granting  one  for  de- 
fendant correct  its  error  in  refusing  motions  of 
defendant  challenging  the  sufficiency  of  the  evi- 
dence, both  at  the  conclusion  of  plaintiff's  case 
and  of  the  whole  case. 

[Ed.  Note.— For  other  eases,  see  Judgment 
Cent.  Dig,  ii  867-376 ;  Dec  Dig.  |  199.*] 
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Department  1.  Appeal  from  Superior 
Court,  King  Count?;  Kennetb  Ifoddntosb, 
Judge. 

Action  by  Chenaa  Paich,  otherwlae  known 
aa  Peter  dm,  against  tbe  Northern  Pacific 
Railway  Company.  From  an  order,  plain- 
tiff appeals.  Affirmed. 

Jay  C.  Allen  and  J.  H.  Allen,  both  of  Se- 
attle, for  appellant  O.  H,  Winders,  of  Se- 
attle, for  respondent. 

MORRIS,  3.  Appeal  from  an  order  vacat- 
ing a  judgment  In  favor  of  appellant  and 
granting  Judgment  for  respondent.  Appellant 
was  one  of  a  gang  of  track  repairers  employ- 
ed by  respondent.  The  work  was  replacing 
old  and  defective  ties  with  new  ones.  The 
spikes  would  be  withdrawn  from  the  old  ties 
and  thrown  down  alongside  of  the  track. 
Tbe  old  ties  would  then  be  withdrawn,  new 
ones  substituted,  and  the  rails  spiked  to  them, 
using  the  old  spikes  when  they  were  suffi- 
ciently strong  end  provided  with  good  heads 
that  would  bold  down  the  rails.  New  spikes 
were  provided  to  be  used  when  the  old  spikes 
were  unfit  for  use.  Appellant  was  driving 
In  a  spike,  when  a  piece  of  steel  struck  him 
In  the  ^e.  The  negligence  complained  of 
was  In  the  use  of  iEV)ikes  which  were  old, 
worn,  and  unfit  for  use  and  dangerous  to 
use,  of  which  the  respondent  bad  knowledge 
but  the  appellant  none,  and  that  appellant 
relied  npoa  ttie  superior  knowledge  oi  re- 
8p<Aident  as  to  the  condition  of  the  spikes. 
The  record  showa  that  the  work  was  b^g 
done  in  the  customary  manner  employed  by 
all  railroads  In  work  of  thla  character,  and 
that  the  men  6xAng  the  work  would  select  the 
spikes,  udng  thdr  own  judgment  to  deter- 
mine whether  or  not  they  were  proper  for 
the  purpose  for  which  they  were  to  be  used. 
There  was  testimony  to  the  effect  that  the 
men  were  directed  to  use  the  old  splkea,  and 
some  one  of  the  wozfemen  told  the  fbreman 
that  the  spikes  were  "no  good";  but  it  can- 
not be  determined  whether  this  reference  was 
to  the  holding  power  of  the  spike  In  tbe  new 
tie  or  to  the  danger  from  Its  use  to  the  work- 
men. There  Is  nothing  to  show  any  direction 
to  use  the  spike  selected  by  appellant,  or  any 
intlmatlrai  from  the  foreman  or  any  one  else 
that  there  was  anything  about  it  that  would 
indicate  It  should  not  be  used,  either  from 
the  standpoint  of  safflciency  or  dangu.  Noth- 
ing appears  to  indicate  any  difference  be- 
tween this  spike  and  many  of  the  others.  We 
simply  know  that  appellant  and  the  man 
working  with  him  selected  a  spike  from  those 
lying  near,  placed  it  In  proper  position  to  be 
driven,  and  that,  while  they  were  driving  It 
and  two  men  were  spiking  the  opposite  rail 
to  the  same  tie,  appellant  received  his  injury. 

[1]  It  is  the  duty  of  the  master  to  furnish 
his  servant  with  proper  tools  and  appliances; 
but  it  cannot  be  said  that.  In  repairing  a 
railroad  track,  It  Is  the  duty  of  the  master  to 
personally  inject  every  apiko  before  It  is 


used  by  the  workmoi,  any  more  than  It  Is 
the  dn^  of  tbe  btoilder.  In  ctmatmctlng  a 
building  oat  of  old  matoial,  to  inspect  every 
board  and  nail  that  goes  Into  the  structure. 
The  direction  to  use  the  old  es^es  was  a  r^- 
resentatlon  tiiat  as  a  mle  tbey  were  fit  for 
the  use  intended,  but  that  this  did  not  apply 
to  every  spike  is  apparent  from  the  taxA  that 
new  spikes  were  at  hand.  The  fact  that  new 
spikes  were  supplied,  whether  In  great  or 
small  quantities,  was  in  Itself  an  intimation 
that  some  of  the  old  spikes  could  not  and 
should  not  be  nsed,  and  that  when  such  an 
one  was  discovered  it  was  to  be  thrown  aside 
and  a  new  one  substituted.  This,  however, 
was  to  be  determined  by  tbe  workman,  and 
not  by  the  master.  The  spike  that  respond- 
ent was  using  was  straight  and  solid,  but 
rusty.  All  the  old  spikes  were  more  or  less 
rusty,  and  It  was  a  habit  of  the  men,  when 
they  picked  up  a  spike  that  was  considered 
too  rusty,  to  hit  It  against  the  rail,  or  In  some 
other  way  dislodge  the  rust.  This  was  a  mat- 
ter of  personal  judgment,  and  the  remedy 
was  In  their  own  hands.  Appellant  had  been 
engaged  In  railway  construction  for  eight 
months  and  was  familiar  with  work  of  this 
character.  He  makes  no  complaint  that  there 
was  any  feature  of  the  work  that  he  should 
or  could  have  been  Instructed  In.  We  find  no 
negligence  chargeable  to  respondent.  The 
case  does  not  fall  within  the  rule  laid  down 
by  those  cases  where,  because  of  a  defect  la 
some  tool  or  appliance  furnished  the  servant 
by  the  master,  the  servant  has  been  injured. 
Those  cases  rest  upon  the  theory  that,  when 
tbe  master  gives  to  the  servant  a  particular 
tool  with  which  to  do  a  givea  piece  of  wtffk, 
the  master  thereby  rqiresents  to  the  aerruit 
that  the  tool  Is  a  proper  one  for  the  purpose 
intended  and  that  it  can  be  used  with  a  rea< 
sonable  degree  of  safety.  It  would  not  apply 
when,  as  here,  the  master  gives  to  Qie  aerv- 
ant  a  lot  of  spikes,  some  old  and  some  new, 
and  directs  the  servant  to  use  tbe  old  qdkes 
whenever  they  can  be  used  and,  when  not, 
to  use  the  new  cnea,  leaving  It  to  the  Judg- 
ment of  the  servant  to  determine  when  the 
old  spike  Is  80  nnflt  for  use  that  a  new  one 
should  be  selected.  There  la  no  complaint 
that  tbe  mall  nsed  by  the  aroellant,  and 
whlcb  was  furnished  him  by  the  respondent 
for  use  in  driving  these  q^lkee,  waa  defective 
in  any  way,  or  that  any  defect  exlated  In  Oie 
q)lke.  The  sole  cnnplalnt  la  aa  to  the  rust 
on  the  spike.  The  testimony  showing  that 
appellant  talma^  was  at  liberty  to  sdieet  tbe 
spike  be  used  and  could  determine  lt>  condl- 
Hon  aa  well  as  any  other  person,  it  must  be 
held  that  tbe  rule  of  aasumptlon  of  risk  ap- 
plies. Not  to  so  hold,  under  audi  dream- 
stances,  would  make  the  master  an  Insurer. 
The  case  Is  controlled  by  Bougas  v.  Eschbacb- 
Bruce  Co.,  77  Wash.  847, 137  Pac.  472,  and  tbe 
cases  there  dted,  announcing  what  is  known 
as  the  "simple  tool"  rule.  The  case  of  Zlkoa 
V.  Oregon-Washington  B.  &  N.  Co.  (a  O.)  17» 
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Fed.  898,  cited  bj  mtpeUant,  lias  no  appUca- 
timi  to  tbe  facta.  The  facta  are  not  tdmilar, 
and  the  case  Interprets  the  federal  employers' 
liability  act  upon  pcMbite  that  hare  no  bear>' 
lug  in  this  caB& 

[2]  Appelant  anhndte.  tlie  contmUon  that 
tbe  lower  conrt  was  poweilesB  to  grant  the 
Judgment  complained  of.  Besp<Hident  had 
challenged  the  snffldency  of  the  evidence  both 
at  the  conclualon  of  anmianf  s  case  and  at 
the  oondoslcm  at  tbs  whole  ease.  Bach  of 
these  mottona  was  well  taken  and  abonld 
have  been  granted.  There  is  neither  fact  nor 
law  np<m  which  the  verdict  coold  stand.  We 
are  not  disposed  to  say  that  tbe  lower  court 
is  powerless  to  correct  Ita  own  errors,  and 
that,  having  done  so,  its  action  Is  void.  The 
granting  of  motions  for  Jttdgmait  Is  proper 
when  the  court  can  say  as  a  matter  of  law 
that  there  is  neither  ta.ct  nor  reasonable  in- 
ference to  support  the  verdict  Brown  v. 
Walla  Walla,  76  Wash.  670,  136  Paa  1166; 
Forsyth  7.  Dow,  142  Pac.  490. 

The  judgment  Is  affirmed. 

CROW,  C.  J.,  and  GOSE.  PARKER,  and 
CHAOWICE,  JJ.,  concur. 


HANDEL  V.  WASHINGTON  WATER  POW- 
ER CO.   (No.  11696.) 

(Supreme  Goort  of  Washlngtcm.    Dec.  22. 
1914.) 

1.  ETznaMcx  (f  688*)— Uninspirean  ETmnrac 
— Phtsical  facts. 

Wbere  the  undin>uted  physical  facts  show- 
ed that'  a  coUisioD  between  cars  on  adjacent 
tracks  did  not  occur,  and  it  was  impossible  for 
passengers  on  the  two  cars  to  have  been  injured, 
unless  their  arms  extended  beyond  iron  bars  in- 
stalled on  each  car  outside  tbe  windows  to  pro- 
tect passengers,  the  question  whetlier  a  colli- 
sion occurred  was  not  ia  issue,  though  OM  of 
the  passengers  testified  that  be  diA  not  permit 
his  arm  to  project  beyond  the  bars. 

[Ed.  Note.— For  other  cases,  see  Evldeace, 
Cent  Dig.  |  2487;  r>e&  Dig.  1  588.*] 

2.  Gabbibsb  (I  816*)— iHJOTDSa  to  Passer- 
OEBS— Ri8  IFSA  Loquirns. 

Where  a  collision  between  ears  on  adjacent 
tracks  occurred,  and  a  passenger  on  one  of 
tbem  was  injured  thereby,  negligence  of  the  car- 
rier was  presumed  under  the  doctrine  of  res 
ipsa  loquitur,  and  the  carrier,  to  defeat  a  re- 
covery, must  show  freedom  from  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
CenL  Dig.  8!  1261,  1262,  1283,  1285-1294; 
Dec.  Dig.  t  316.*] 

8.  BTIDEHOE    (I    588*)  —  UNDISPUTEn  Evi- 

DBMCS— PHTSICAL  FaCTS. 

Physical  tacts  which  are  undisputed  con- 
trol oral  testimony,  though  undisputed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2437;  Dec  Dig.  %  588.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  Joe  Handel  against  the  Washing- 
ton Wata  Power  Company.  From  a  judg- 
ment for  defendant,  plainHff  appeals.  Af- 
firmed. 


Bmest  B.  Sargeant,  of  Spokane^  for  appel- 
lant Post^  Avay  &  Hlgglna^  of  Spokane,  for 
reqjxmdeat 

CROW,  0.  J.  Action  by  Joe  Mandel 
against  the  Washington  Water  Power  Com- 
pany, a  corporation,  to  recover  damages  for 
personal  injuries.  From  a  judgment  in  de- 
fendant's favor,  the  plaintiff  has  appealed. 

Appellant  contends  that  the  trial  court 
erred  In  sustaining  a  challenge  to  tbe  evi- 
dence. In  withdrawing  the  case  from  the  Jury, 
In  rendering .  judgment  for  the  respondent 
and  tn  refusing  a  new  trial. 

The  undisputed  evidence  shows  that  re- 
spondent own^  and  operates  an  electric  street 
car  system  In  the  city  of  Spokane ;  that  one 
of  its  lines  extends  to  the  town  of  Hillyard ; 
that  on  the  day  of  tbe  accident  appellant  as 
a  passenger,  boarded  one  of  respondent's  cars 
at  Howard  street  and  Riverside  avenue,  in 
the  city  of  Spokane,  for  the  purpose  of  going 
to  HlUyard ;  that  he  took  a  seat  next  to  an 
open  window  on  the  left-hand  side  of  the  car ; 
that  In  the  course  of  the  trip,  and  while  trav- 
eling on  IlUnols  avenue,  where  respondent 
nkalntains  a  double  track,  appellant  was  In- 
jured just  as  an  inbound  car  traveling  in  an 
opposite  direction  on  the  adjoining  track 
passed  tbe  car  upon  which  appellant  was  a 
passenger;  that  his  injuries  consisted  of  the 
breaking  of  certain  bones  in  his  left  hand  and 
wrist  accompanied  by  severe  cuts  which 
caused  excessive  bleeding;  that  the  side  of 
the  car  upon  which  appellant  sat  was  to- 
wards the  opposite  track  on  which  the  in- 
bound car  was  passing ;  that  at  the  time  ap- 
pellant was  Injured,  one  Johnson,  a  passenger 
on  the  inbound  car,  who  sat  near  an  open 
window  towards  appellant's  car,  was  also  In- 
jured by  having  his  left  arm  broken;  and 
that  appellant  and  Johnson  were  Injured  just 
as  the  cars  were  passing  each  other.  The 
evidence  further  shows  that  Iron  bars  had 
been  Installed  on  each  car  outside  of  and 
across  Its  windowa  for  the  protection  of  pas- 
sengers. 

Appellant  in  substance,  contends  that  the 
tracks  were  not  In  good  repair;  that  they 
wete  too  dose  together ;  tliat  0ie.  cars  sway- 
ed to  a  considerable  extent  in  passing ;  that 
respondwt's  servants  operated  the  cars  so 
negligently  that  they  collided;  and  that  by 
reason  of  such  negllgraice  and  collision,  appel- 
lant was  injured.  Respondent  denies  that 
any  collision  occurred,  or  that  there  was  any 
competent  evldrace  of  a  collision.  Its  theory 
is  that  appellant's  hand  and  arm  extended 
out  of  the  open  window  beyond  tbe  iron  bars ; 
that  Johnson's  hand  and  arm  were  In  a  simi- 
lar position  on  the  ottier  car;  and  that,  as 
tbe  cars  passed,  the  arms  of  the  two  men 
came  into  violent  contact,  cauedng  their  re- 
spective Injuries.  There  was  no  evidence  of 
a  collision  of  tbe  cars  other  than  the  state- 
ments of  a  few  wltnesaea  who  were  passen- 
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gen,  and  wbo  testlfled  to  a  Jolt  or  crasb 
wUcb  caused  them  to  believe  a  collision  oc- 
curred. Neither  car  wan  injured  or  damaged 
in  any  way,  except  tbat  glass  In  a  window 
ct  tbo  Inbound  car  Immediate  back  of 
wbere  Mr.  Jobnaon  sat  was  broken.  Eacb 
car  continued  its  Journey  until  stopped  up- 
on signal.  After  stopping,  each  car  was  back- 
ed to  tbe  point  of  passing,  wbere  it  was  ob- 
served tbat  13  incbes  of  apace  Intervened  be- 
tween the  iron  window  bars  of  one  car,  and 
those  of  tbe  other.  Neither  car  was  damaged 
in  any  way,  except  by  tbe  breaking  of  one 
pane  of  glass,  as  above  stated.  Mb  marks  or 
indications  of  injury  or  collision  appeared 
npon  ^tber  car,  and  eadk  car  continued  its 
reqrectlve  Jonrney. 

[1,2]  Appellant  testlfled  tbat  he  did  not 
permit  bte  arm  or  band  to  project  beyond 
tbe  bars  of  the  open  window.  Jobnaon  was 
not  produced  as  a  wltnesa,  but  passengen  on 
the  inbound  car  testlfled  tbat  hia  arm  was 
resting  oki  tbe  sill  of  an  open  window.  Not- 
withstanding the  testimony  of  those  wltneaaea 
who  expressed  a  belief  tbat  a  colUdmi  had 
occurred,  undisputed  physical  facts  are  con- 
vincing to  the  effect  that  no  collision  did  oc- 
cur, showing  that  they  were  mistaken.  This 
being  true,  it  la  impossible  to  understand  how 
tbe  two  men  could  have  been  injured  at  tiie 
same  moment,  as  they  were,  unless  tbe  arm 
and  band  of  eacb  extended  through  or  over 
the  Iron  bars  to  such  an  extent  as  to  cause 
them  to  come  in  violent  ctmtact,  as  respond- 
ent contends.  Tbe  evidence  shows  that  tbe 
usual  and  proper  distance  was  maintained  be- 
tween tbe  cars,  affording  a  clearance  of  at 
least  18  Inches  between  the  Iron  window  bars 
of  tbe  respective  cars.  If  appellant  and  Mr. 
Johnson  eadi  permitted  his  left  hand  or  arm 
to  extend  a  distance  of  only  7  incbes  beyond 
the  bars,  that  distance  would  have  been  suffi- 
cient to  permit  them  to  come  in  contact  and 
canse  the  Injuries.  Had  a  colIiBion  of  the 
cars  actually  occurred,  and  had  appellant 
been  injured  thereby,  negligence  on  tbe  part 
of  respondent  would  have  been  presumed, 
and  tbe  doctrine  of  res  ipsa  loquitur  would 
have  applied,  making  it  the  duty  of  respond- 
ent to  show  the  cause  of  the  collision,  and 
that  respondent  was  free  from  n^llgence; 
but  it  la  Impossible  to  read  the  entire  record 
and  conclude  or  find  that  a  collision  actually 
occurred.  Undisputed  physical  facts  are  con- 
clusive to  the  contrary.  It  follows,  therefore, 
tbat  the  question  of  whether  a  collision  actu- 
ally occurred  was  not  an  issue  for  the  Jury, 
as  contended  by  appellant  The  record  dis- 
closes no  evidence  showing,  or  tending  to 
show,  any  negligence  upon  respondent's  part 
which  contributed  to  or  caused  appellant's 
Injury. 

[3]  Physical  facts  which  are  undisputed 
and  speak  the  truth  with  unerring  certainty 
must  control  In  this  case.  In  Fluhart  v. 
SeatUe  Electric  Co.,  65  Wash.  291,  118  Pac 
61,  this  court  said : 


"Oral  statements,  altboagh  ondlapnted,  nrait 
yield  to  undiBpated  physical  facts  and  condi- 
tions with  which  they  are  irreconcilable." 

The  trial  Judge  committed  no  error  in  bdb- 
talnlng  respondent's  challenge  to  the  soiB- 
dency  of  tbe  evidence. 

The  Judgment  Is  affirmed. 

MAIN,  GOSB,  ELLIS,  and  CHAD  WICK, 
JJ.,  concur. 

WHITOOMB  et  ui.  v.  SAGER  et  ox. 
(No.  12010.) 
(Supreme  Ctoort  of  Washington.  Dec  IB,  1914.) 

L  Bbokxbs  (M  48*>— Contbacts— Bxcovebt. 

Where  landovners  agreed  to  pay  a  brewer 
a  stipulated  commiasion  and  to  give  aim  an  ex- 
clusive agency  .to  sell  their  property  in  conaid- 
eratlon  of  bis  opening  and  maiutauiing  a  city 
office  for  tbe  sate  of  the  land,  the  broker  can- 
not recover  on  the  contract,  where  he  maintain- 
ed the  city  office  for  only  a  short  time  and  then 
closed  it  to  save  expenses. 

[Ed.  Note.-~For  other  cases,  see  Brokers,  Cent 
Djg.  IS  70-72 ;  Dec.  Dig.  J 

2.  Speoifzo  Febformahcs  Q  121*)— Acnons 

— EVIDEnCD— SUfBTCIKHOT. 

In  a  suit  by  plalntifih  for  specific  per- 
formance of  a  contract  for  the  conveyance  of 
part  of  a  parcel  of  land  in  consideration  of 
plaintiSs  selling  the  remainder  in  small  tracts, 
where  defendants  sought  tbe  cancellation  of  the 
contract,  evidence  held  sufficient  to  warrant  a 
finding  that  defendants  had  been  overreached 
and  defrauded. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  H  S8T-395;  Dec  Dig.  f 
121.*] 

3.  BaOXEBS  (I  49*>— COHldSSIOKB— BXQHT  TO 

Retain. 

Wbere  a  landowner  agreed  to  convey  to  a 
broker  one-fourth  of  a  tract  in  consideration  of 
the  tooker'a  effecting  a  sale  of  tbe  remainder, 
the  broker,  having  failed  to  sell  the  remainder, 
is  not  entitled  to  retain  the  portion  conveyed  to 
him. 

[Ed.  Note.— For  other  cases,  see  Brokers. 
Cent  Dig.  IS  70-72;  Dec.  Dig.  S  49.»] 

4.  Bbokxbs  (|  41*)— Ratificatioh  or  Cos- 
tracts— What  Constitutes. 

Where  landowners,  wbo  were  illiterate  and 
at  advanced  age,  did  not  understand  the  nature 
of  statements  sent  them  by  a  broker,  who  had 
fraudulently  induced  them  to  give  him  an  exclu- 
sive agency  for  the  sale  of  a  parcel  of  land,  their 
retention  of  tbe  statements  and  ot  small  checks 
sent  as  partial  payments  on  tbe  small  tracts 
sold  did  not  amount  to  a  ratification  of  the  con- 
tract. 

[Ed.  Note.— For  other  cases,   see  Brokers, 
Cent.  Dig.  S  41;  Dec.  Dig.  {  41.«] 
6.  Bbokxbs  ({  11*)— Bbxaoh  of  COHTBACf— 

Damaqbs— Mbasube. 

Where  defendants  gave  a  broker  an  exclu- 
sive agency  for  the  sale  of  their  land,  refused 
to  continue  the  contract,  and  the  broker  ined, 
asserting  as  bis  measure  of  damagea  the  lost 
actually  sustained,  consisting  of  expenses  in- 
curred and  loss  of  time  while  thus  engaged,  no 
recovery  can  be  bad  where  tbe  broker  retaued 
moneys  collected  frmn  purehaaen  In  ezeen  « 
his  expenses  and  damages. 

[Ed.  Note.— For  other  eases,  ses  Broken^ 
Cent.  Dig.  I  58;  Dee.  Dig.  S  U-*] 
a  Appeal  and  Ebbob  (§  1078*)- Djerrainsi- 

nON— QUEBTIONB  DECIDED. 

In  an  action  by  a  broker  to  compel  speciBc 
performance  of  a  contract  giving  him  an  aao- 


•Ww  other  csm  sm  same  ti^te  and  seoUoti  NUUBBR  In  Dm.  Dig.  a  Am.  Dig.  Key-No.  Beriis  *  Rap'r  Isdatti 

Digitized  by  Google 


WftBh.) 

aire  asaicr  to  aetl  a  tract  of  land  In  smatl 
parcels  and  providiiig  for  conveyaiice  oi  a  por- 
tion of  the  land  to  the  broker,  hia  risht  to  com- 
pel apedfic  performanoe  for  the  benefit  of  pur- 
chaser! who  had  already  paid  the  purcbaae  pr\ce 
on  small  tracts  will  not  be  determined  on  ap- 
peal, where  qneition  wag  not  raised  or 
ai^ned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^vr^^Cent.  Dig.  ||  425»-4261;   Dec  Dig.  I 

DepartDient  1.  Aimeal  from  Superior 
Court,  Tbuiatmi  Coanty;  J(An  B.  Afitchell, 

Aetlon  by  Boy  A.  Whltoomb  and  wife 
agalnat  HaiuKm  Sager  and  wife,  who  crosa- 
complalned.  From  a  judgment  for  defend- 
ants, plalnttfEs  appeal.  Affirmed. 

Troy  &  Bturdevant,  of  Olympla,  for  ap- 
pellants. TboB.  M.  Vance  and  H.  U  Parr, 
both  of  Olympla,  for  respondenta. 

GOSE,  J.  This  Is  an  action  for  specific 
performance  and  for  damages  flowing  from 
the  alleged  breach  of  a  contract.  There  was 
a  Judgment  for  the  defendants.  The  plaln- 
UflFs  have  appealed. 

The  record  discloses  the  following  facts: 
On  the  2l8t  day  of  February,  1911,  the  ap- 
pellant husband,  hereafter  called  the  ap- 
pellant, and  the  respoDdents  signed  a  con- 
tract the  body  of  which  Is  as  follows : 

"It  is  hereby  matually  agreed,  by  and  between 
Hanson  Sager  and  Ann  Sager  (husband  and 
wife)  parties  of  the  first  part,  and  Boy  A.  Whit* 
oomb,  party  ot  the  second  part,  that  said  party 
of  the  second  part,  for  and  in  consideration  of 
a  good  deed  to  an  undivided  %  interest  in  the 
foUowing  described  real  property,  to  wit:  N. 
E.  14  of  Sec.  32  T.  16  N.  of  K.  3  W.  of  Willa- 
mette meridian,  about  160  acres  minus  the  R. 
R.  right  of  way  and  the  Co.  road  which  cross 
it,  agrees  to  have  above  described  piece  of  prop- 
erty surveyed,  platted  and  recorded  and  placed 
on  the  market  for  the  mutual  benefit  of  the 
owners  and  subject  to  the  following  conditions, 
to  wit:  Party  of  the  second  part  shall  have  the 
right  to  use  his  judgment  as  to  the  size  and 
location  of  the  tracts  or  lots  surveyed  and  plat- 
ted; (2)  that  he  shall  with  reasonable  expedi- 
tion get  the  surveying  and  platting  done,  and 
all  the  preliminaries.  In  fact,  to  the  placing  on 
the  market  of  the  abo.ve  described  piece  of  prop- 
erty shall  be  ezecoted  in  a  reasonable  time; 
(3)  that  he  assumes  the  cost  of  all  surveying, 
platting  and  recording  of  said  piece  of  property 
from  the  time  of  the  initial  survey  until  the  last 
lot  or  tract  shall  have  been  disposed  of  (as  far 
as  it  affects  the  %  interest  retained  by  parties 
of  the  first  part) ;  (4)  that  he  shall  not  place  this 
property  on  the  market  at  a  selling  price  that 
■hall  not  average  at  least  ^0.00  per  acre  for  the 
entire  ^ece  aa  it  lays  before  platting ;  (S)  that 
be  shall  advance  the  taxes  now  due  on  the  above 
place  and  that  he  shall  advance  the  taxes  neces- 
sary for  a  lawful  record  of  the  plats  when  they 
sball  be  ready  for  record,  j>arties  of  the  first 
part  however  sgree  to  refund  exact  amounts  of 
said  tax  payments  out  of  the  first  inoneys  col- 
lected for  tracts  sold ;  (6)  that  party  of  the  sec- 
ond part  shall  transact  all  the  business  of  ad- 
vertising the  above  proposition  at  his  own  ex- 
pense, and  that  he  »iaU  expend  a  sum  for  ad- 
vertising same  of  not  less  than  $100.00,  if  that 
amt.  be  necessary  before  the  whole  proposition 
shall  be  disposed  of;  (7)  that  the  parties  of  the 
first  part  agree  to  refund  all  moneys  paid  out 
by  the  party  of  the  second  part  for  necessaiy 
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expenses  lo  placing  the  above  on  the  market 

and  contingent  advertising  fees  out  ot  the  first 
moneys  paid  for  lots  or  tracts  at  the  rate  of 

00  per  cent,  of  party  of  the  first  part's  share  of 
such  fees,  provided  that  it  finally  comes  oot  of 
said  party  of  the  second  part's  share  in  the 
moneys  from  the  sale  of  the  entire  property; 
(8)  that  the  expense  of  making  contracts  and 
deeds,  abstracts,  etc.  shall  be  borne  by  the  par- 
ties of  the  first  part  to  the  amount  of  $2.00  per 
transfer  on  an  average,  party  of  the  second  part 
to  stand  out  of  his  share  of  the  moneys  derived 
from  the  sale  of  the  lots  and  tracts  any  atot. 
over  that  sum ;  (9)  that  the  parties  of  the  first 
part  are  given  the  right  to  pick  out  such  tracts 
to  the  limit  20  acres  for  a  homestead,  subject 
to  the  interest  of  the  party  of  the  second  part 
in  the  whole  prop<mitioa,  which  party  of  the  sec* 
ond  part  agrees  to  give  a  Quitclaim  deed  with- 
out compensation ;  (10)  that  the  price  of  $70.00 
per  acre  can  be  made  less  at  the  option  of  the 
parties  of  the  first  part,,  but  cannot  be  put  on 
the  market  at  less  than  $GO.(X)  per  acre  with- 
ont  the  consent  of  the  party  of  the  eecond  part." 

Contemporaneously  with  the  signing  of  this 
Instrument  the  respondents  signed  a  deed  of 
general  warranty  purporting  to  convey  to  the 
appellant  an  undivided  one-fourth  Interest 
in  the  160  acres  of  land  described  in  the  con- 
tract. On  the  17th  day  of  April,  the  appel- 
lant and  the  respondents  caused  a  plat  of 
the  property  to  be  Sled  for  record  as  Sager 
Place  addition  to  Rochester,  a  small  town 
In  Thurston  county.  On  the  10th  day  of  May, 
at  the  instance  of  the  appellant,  the  respond- 
ents signed  the  following  writing: 

"Rochester.  Washington,  May  15,  1911. 

"No.  of  Acres,  Blocks  1,  2,  3,  4.  5.  6,  7,  10, 
11,  14.  10,  26,  27,  28,  2d,  SO,  81.  82,  83,  34,  35, 
36,  and  37.  also  blocks  8,  13,  16.  20.  and  23, 
in  Sager  Place  addition  to  the  town  of  Roches- 
ter, Wash.,  to  be  sold  on  an  average  of  10  per 
cent,  over  $70  per  acre  counting  the  half  of 
the  street  and  alleys  adjoining  each  tract. 

"We  hereby  give  R.  A.  Whitcomb  the  right  to 
sell  this  property  for  a  period  of  twelve  months 
and  thereafter  until  otherwise  notified.  He 
agrees  to  list  and  advertise  the  same  and  we 
agree  to  allow  him  a  commission  of  10  per  cent, 
on  accepted  price  and  to  give  abstracts  of  title 
thereto.  In  case  the  property  is  sold  by  other 
than  R.  A,  Whitcomb,  we  agree  to  allow  him  a 
commission  of  10  per  cent.  If  he  sells  at  price 
leas  than  stated  above  we  will  only  pay  as  much 
of  the  10  per  cent,  as  shall  be  above  the  aver- 
age of  seventy  dollars  ner  acre.  (This  is  in 
addition  and  subject  to  his  present  ownership.)" 

On  the  18th  day  of  June,  the  appellant 
conveyed  to  his  wife  and  coappellant  by  a 
deed  ot  qnitcSalm  the  property  embraced  In 
the  deea  from  the  re^ndents  to  him.  The 
appellants  quitclaimed  the  25-acre  homestead 
to  the  respondents  agreeably  to  the  provl- 
fdons  of  the  ninth  clause  of  the  contract 
The  conalderatlon  for  the  second  contract 
was  that  the  appellant  should  go  to  Port- 
land, Or.,  for  the  purpose  of  selling  the 
property.  He  went  to  Portland  <m  the  18th 
day  of  June,  opened  an  office^  advertised  the 
property  for  sale,  and  made  a  number  of  con- 
tracts tot  sale  of  small  tracts  of  the  prop- 
erty. On  the  26th  day  of  September  the  ap- 
pellant closed  Us  office  In  Portland,  aa  he 
says  for  economic  reasons,  and  returned  to 

1  and  remained  at  his  home  In  Rochester.  On 
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ers  who  had  made  final  paymeDts  on  their 
contracts.  They  refused  to  ^ecute  the 
deeds,  and  notified  the  appellant  that  they 
repudiated  all  contract  relations  with  him. 
The  business  relations  between  the  parties 
thereupon  terminated.  The  appellant  made 
no  sales  between  the  date  of  the  closing  of 
his  office  in  Portland  and  the  27th  day  of 
November.  The  appellants  seek  (a)  to  compel 
spedflc  performance  in  favor  of  the  two  pur- 
chasers who  have  made  final  payments  upon 
their  contracts  and  (b)  to  recover  damages 
covering  surveying  and  platting,  advertising, 
office,  and  traveling  expenses  and  loss  of 
time,  to  the  extent  of  $4,018.74,  in  conse- 
quence of  the  alleged  breach  of  the  contracts 
by  the  respondents.  The  respondents  an- 
swered, alleging,  In  substance,  that  they  are 
lUltetute  and  inexperienced  In  business ;  that 
It  was  agreed  between  them  and  the  appel- 
lant that  he  should  have  the  exclusive  sale 
of  the  property  at  a  commission  of  25  per 
cent. ;  that  th^  signed  the  first  contract  up- 
on the  express  representation  and  upon  the 
belief  that  the  agreement  was  expressed 
In  the  contract;  that  they  signed  the  deed 
coaveyli^  to  the  respondents  an  ondlvlded 
one-fourth  of  the  properly  upon  his  repre* 
sentatlMi  that  it  was  a  duplicate  contract; 
and  that  they  did  not  know  OuA  ihey  bad 
executed  a  deed  until  advised  of  that  tact 
by  their  attorney  many  mon^  later.  The 
respondents  pray,  among  other  things,  for  a 
decree  annulling  the  two  contracts,  the  deed 
to  the  appellant,  and  the  deed  from  him  to 
bis  vUb  and  coappellant,  wUdli  pniport  to 
convey  an  nndlvUled  one-fourth  of  the  160 
acres  of  land.  A  decree  was  entered  annul- 
ling the  contracts  and  the  deeds.  PlalntifFs 
have  appealed. 

ri]  consideration  for  the  second  con- 
tract was  that  the  appellant  should  go  to 
Portland  for  the  pnipose  of  selling  the  prop- 
erty. He  went  to  Portland  on  June  13th, 
opened  an  office,  expended  aboot  $S0O  In  ad- 
vertising the  property  and  in  payliuc  of&ce 
expenses,  closed  the  office  on  September  26th, 
and  returned  to  and  remained  at  fala  home  In 
Bochester.  He  said: 

"From  the  4th  of  July  on  the  sales  were  so 
few  and  far  between  toat  it  woaldn't  pay  to 
keep  tbe  office  open  In  PortlancI  at  tbe  heavy 
expense  I  was  under.  It  was  an  economic  prop- 
oBition  that  I  come  back  to  Rochester  where 
expenses  were  lighter.  There  was  a  temporary 
slump,  and  I  couldn't  tide  It  over,  didn't  have 
the  Ainds." 

He  had  been  in  Rochester  two  months 
when  tbe. respondents  notified  him  that  Qiey 
declined  to  be  bound  by  either  contract  He 
offers  no  suggestion  that  he  Intended  to  re- 
turn to  Portland.  We  think  tbe  appellant's 
conduct  showed  that  be  did  not  Intend  to  re- 
turn to  Portland,  and  that  his  testimony, 
construed  In  tbe  U^t  of  his  conduct,  war- 
ranted tlw  court  in  contdndinK  that  be  had 


[2, 3]  The  parol  testimony  in  reference  to 
the  first  contract  is  In  direct  conflict  The 
appellant  and  two  of  his  brothers  testified 
that  this  contract  and  the  deed  were  read 
and  explained  to  the  respondents  before  they 
signed  them.  It  Is  admitted  that  the  re- 
spondent wife  can  neltber  read  nor  write. 
The  respondents  testified  that  the  clause  in 
the  first  contract  In  reference  to  conveying  to 
the  appellant  an  undivided  one-fourth  of 
their  property  was  not  read  to  them,  that 
they  signed  the  deed  believing  it  to  be  a  du- 
plicate contract  and  that  they  signed  tbe 
contract  believing  that  it  embraced  their 
oral  agreement  which  was  that  the  appel- 
lant should  plat  and  sell  the  property  fbr  a 
commission  of  25  per  cent  of  the  proceeds  of 
the  sale  of  the  property.  It  would  seem  that 
no  sane  man  or  woman  would  have  knowing- 
ly made  a  contract  requiring  the  conveyance 
of  a  one-fourth  Interest  In  his  or  her  proper- 
ty upon  an  express  promise  to  plat  tbe  prop- 
erty and  advertise  it  for  sale  and  upon  an  Im- 
plied promise  to  sell  the  property.  The  testi- 
mony shows  that  the  property  was  worth 
000.  Under  the  terms  of  the  contract  and 
the  deed,  the  respondents  advanced  to  the 
appellants  the  fee  title  to  property  worth 
$2,000,  to  be  paid  for  In  future  services.  The 
Inequality  of  tbe  transaction  speaks  for  It- 
self, and  abundantly  warranted  the  court  in 
reaching  tbe  conclusion  that  the  respondents 
correctly  detailed  tbe  transaction  and  that 
they  were  overreached  and  defrauded. 

But  it  is  argued  that  fraud  must  be  es* 
tabUshed  by  clmr  and  convincing  evidence. 
We  think  it  was  so  established. 

[4]  It  is  assumed  that  the  appellant  should 
be  permitted  to  retain  tbe  undivided  one- 
fourth  interest  In  the  property.  This  he  has 
not  earned,  for  the  reason  that  he  has  not 
performed  bis  Implied  contract  to  sell  the 
property.  It  Is  contended  that  he  should  be 
permitted  to  recover  as  damages  for  the 
breach  of  the  contract  ail  snms  paid  for  sar^ 
veylng,  jdatting,  and  advertising  tbe  proper- 
ty. It  Is  said  that  these  damages  are  recover- 
able (a)  because  there  was  no  fraud  In  tbe 
original  contract  and  (b)  because  the  re- 
spondents, if  overreached,  bare  ratified  and 
affirmed  tbe  contract  Tbe  flnt  point  has 
been  snffldenQy  coneAdered.  In  respect  to  tbe 
claim  of  ratlflcaUon,  the  tacts  are  these: 
Tbe  respondoit  husband  admits  that  be  was 
told,  shortly  after  the  executi(m  of  tbe  con- 
tract, that  he  had  deeded  a  portion  of  bis 
land  to  appellant  B^re  the  eucntlon  of 
the  aeeond  contract  be  submitted  tbe  first 
contract  to  an  attorney.  There  Is  no  evi- 
dence, however,  that  be  told  the  atttnney  that 
be  bad  made  a  deed,  or  that  th£  attorney  ad- 
vised bim  that  the  contract  required  him  to 
convey  to  tbe  appellant  an  interest  in  tba 
property.  The  respondent  wife,  who  can  nel- 
tber read  nor  write,  testified  that*  on  tbe  14tb 
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day  of  April,  her  daughter  aaid  to  her  over 
the  telephone :  "Do  you  know  you  have  deed- 
ed all  your  place  away  to  Roy  Whltcomb?" 
This  was  the  first  information  she  had  con- 
cerning the  deed.  The  appellant  admits  that 
tie  received  from  sales  $612.  The  exhibits 
show  that  he  received  $1,140.20.  He  paid  the 
respondeots  1175  at  different  times  in  sums 
varying  from  $10  to  $80.  He  mailed  state- 
meots  with  the  sevaiU  diecks.  The  respond- 
ents testified  that  they  did  not  understand 
the  statements.  The  respondent  husband  was 
66  years  of  age.  The  age  of  the  wife  la  not 
shown,  but  It  may  be  deduced  fRHu  their  en- 
tire testimony  ttiat  they  did  not  understand 
the  full  Import  of  the  contract  or  the  deed  to 
appellant  andl  about  the  time  they  told  him 
that  they  r^udlAted  the  whole  transaction. 
The  reqiKUidents  knew  that  under  the  two 
contracts  they  had  agreed  to  pay  the  appel- 
lant a  commlnton  of  SS  pw  cent  for  selling 
the  property,  but  th^  did  not  appreciate  the 
£act  that  fhey  had  conveyed  one-fourth  of 
tlieir  property  in  advance  of  the  performance 
of  any  services.  Nor  was  there  anything  In 
any  of  the  statements  which  even  tended  to 
give  notice  of  that  fact 

"When  a  party,  with  knowledge  of  facts  enti- 
tling him  to  rescission  of  a  contr&ct  or  convey- 
ance, afterward,  without  fraud  or  duress,  rati- 
fies the  same,  he  baa  no  claim  to  tlie  relief  of 
cancellation.  An  express  ratification  is  not  re- 
quired in  order  thos  to  defeat  bis  remedy; 
any  acts  of  recognition  of  the  contract  as  sub- 
sisting or  any  conduct  inconsistent  with  an  in- 
tention of  avoidlDgit  have  the  effect  of  an  elec- 
tion to  affirm.  'ThiB  doctrine  seems  to  rest, 
not  upon  tbe  principle  of  a  new  contract  be- 
tween the  parties,  aor  yet  upon  the  ordinary 
principle  of  estoppel  in  pais,  but  rather  upon 
a  distinct  principle  of  public  policy,  that  all  that 
Justice  or  equity  requires  for  the  relief  of  a 
party  having  such  cause  to  impeach  a  contract 
is  tlut  be  ahoald  have  but  one  lalr  opportunity, 
after  full  knowledge  of  the  ri^ta,  to  decide 
whether  be  will  affirm  and  take  the  benefits  of 
tbe  contract  or  disaffirm  It  and  demand  the 
conseauent  redress.  Any  other  rale  would  be 
regarded  as  unjust,  even  toward  the  party  guilty 
of  the  wrong  out  of  which  grows  the  right  to 
resdnd."*   6  Cyc.  2978. 

In  Eldridge  v.  Young  America,  etc.,  Min. 
Co..  27  Wash.  297,  67  Pae.  703,  we  said,  quot- 
ing from  Bigelow  on  Fraud,  p.  436 : 

"The  defrauded  party  to  a  contract  has  hut 
one  election  to  rescind  the  same.  If  he  once 
determine  his  election,  it  is  determined  forever. 
Hence  if  it  be  shown  that  he  has,  at  any  time 
after  knowledge  of  the  fraud,  either  by  express 
words  or  by  unequivocal  acts,  afBrmed  the  con- 
tract, his.  election  is  irrevocable." 

We  accept  these  excerpts  as  a  correct  state* 
ment  of  the  equitable  principles  which  con- 
trol this  case.  We  do  not  think,  however, 
that  the  respondents,  after  knowledge  of  tiie 
fraud— that  Is,  after  they  underatood  the  full 
import  of  the  entire  paper  transaction — ^- 
flier  by  express  words  or  unequivocal  acts, 
ratified  it.  Indeed,  It  may  be  confidently  said 
tbat^  as  soon  as  the  light  broke  In  on  them, 
If  In  fiict  they  even  now  understand  the  full 
import  of  the  paper  transactions,  they  dis- 
avowed them. 


[I]  Tbe  case  most  be  affirmed  upon  another 
ground.  It  was  tried  upon  the  theory  that 
the  measure  of  damages  is  tbe  loss  actually 
sustained  In  expenses  reasonably  Incurred  in 
the  performance  of  the  contract  and  by  loss 
of  time  while  thus  engaged.  Webster  v.  Bean, 
77  Wash.  444,  187  Pac  1018,  ML.  B.  A.  (N. 
S.)  81.  It  was  aSBumeil  that  the  prospective 
profits  were  too  remote  and  contingent  to  be 
considered  in  estimating  damages.  Church  v. 
Wlilceson-Trlpp  Co.,  68  Wash.  262,  108  Pac. 
596, 109  Pac.  118. 187  Am.  St  Bep.  1059.  Up- 
on this  theory  tbs  ^tpeUant  cannot  retain  the 
property  conveyed  to  him  upon  the  Implied 
promise  that  he  wlU  earn  It  by  selling  tbe 
land.  Upon  the  same  theory,  if  it  be  assumed 
that  the  xeBpondents  ratified  tbe  transaction 
after  Uny  had  obtained  full  knowledge  of  its 
import,  the  appellant  cannot  recover  dam- 
ages, for  tb»  reaaim  that  be  haa  received  and 
retained  moneys  in  excess  of  bis  commisMlon, 
plus  bis  reasonable  expoues  incurred  upon 
the  first  contract. 

[I]  Tbe  questlMi  has  not  been  brlefied  aa  to 
the  rlgbt  of  the  mtpeUants  to  mforoe  apedfle 
perfonoance  In  favor  of  third  parties.  Tbey 
may  dedre  to  pursue  some  other  remedy.  In 
the  absence  of  authority  upon  this  question, 
we  have  tboo^tit  best  to  leave  these  matters 
to  be  settled  by  private  treal7  between  tbe 
parties,  or  in  a  suit  between  the  respective 
purchasers  and  the  re^ndents. 

The  Judgment  la  affirmed. 

CROW,  0.  J.,  and  FARKBB,  MOBBIS,  and 
CHADWICK,  JJ.,  concur. 


STATE  V.  MEBBILIi.    (No.  12191.) 

(Supreme  Court  of  Washington.   Dec.  22, 
1914.) 

1.  BUIXMNO  AND  LOAR  ASSOCIATIOWB  (|46*> 
—  ABB0C1AT10N8  —  RbGTJLATIOKS  —  OFTERS- 
Efl— I  NFOEMATIOIff . 

An  information  charging  defendant  with 
violating  Laws  1913,  p.  826,  in  that,  being  the 
agent  of  a  foreign  corporation,  he  conducted  a 
savings  and  loan  business  by  selling  a  contract 
and  share  of  the  foreign  corporation,  which 
was  not  then  lawfully  engaged  in  the  state  in 
the  business  of  a  saving  and  loan  association, 
is  drawn  under  section  23  of  that  act,  prohibit- 
ing any  person,  association,  or  corporation,  not 
already  organized  and  doing  busineBs,  from  con- 
ducting the  savings  and  loan  business,  and  pro- 
hibiting the  eondnct  of  soch  business  by  any 
foreign  corporation,  not  already  engaged  in  the 
business  in  the  state,  and  not  under  section  22, 
prohibiting  any  agent  of  a  savings  and  loan 
association  from  selling  stock  therein  while  the 
association  does  not  nave  on  deposit  tbe  se- 
curities required. 

[Ed.  Note.— For  other  cases,  see  Building  and 
I^n  Associations,  Cent.  Dig.  ff  6,  69,  82;  Dec. 
Dig.  I  46.*] 

2.  Building  and  Loan  Associations  (j  2*) 
~  regvlations  —  conbtitutiokautl  ov 

Statute. 

Laws  1913,  p.  326,  which  confers  upon  the 
state  auditor  power  to  regulate  savings  and 
loan  associations,  does  not  violate  Const,  art. 
3, 1  20,  which  provides  that  tbe  auditor  shall  be 
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their  oatare  pablic  and  subject  to  regulation, 
and  tbeir  accounts  are  therefore  public,  and  the 
duties  of  the  auditor  in  conDection  with  such 
r^alation,  although  involving  judicial  deter- 
mmations,  are  esseatiallr  ministerial. 

[Ed.  Kote.— For  other  caaes,  see  Bailding  and 
Loan  ABBodationa,  Cent  Dig.  i  2;  Dee.  Vig. 
I  2.*] 

9.  CouicEBCK  (I  46*)— RKaui.aTXON— Satxhob 

AND  Loan  Contsact. 

Nor  la  the  act  void  as  an  attempt  to 
ulate  interstate  commerce,  since  the  contracts 
of  such  association  are  not  commerce. 

P3d.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  8|  100,  113,  126 ;  Dec.  Dig.  S  46.« j 

4.  OoNsnTUTiONAi,   Law    (M   240,   296*)  — 
Equal  PsoTEonon— Dm  Pbocess  or  Law 

— FOKnON  BTTII.DIirO  AND  LOAV  ASSOCIA- 
TIONB. 

LawB  of  1913.  p.  326,  which  pnAibits  for- 
eign corporations,  not  theretofore  aathorized  to 
do  a  aavlnga  and  loan  bunness  within  the  state, 
from  entaging  in  aach  baeiness,  doea  not  deny 
dae  process  of  law  or  the  equal  protectim  of  the 
laws  to  a  foreign  corporation  authorized  by  ita 
charter  to  do  a  savings  and  loan  bosiness,  so  as 
to  permit  it  to  do  a  general  bosiness  within  the 
state,  since  the  corporation  has  no  rights  within 
the  state  except  such  as  are  granted  to  it. 

[Fd.  Note.— For  other  cases,  see  Constitn- 
tional  Law,  Cent.  Dig.  U  688,  692,  683,  697- 
699,  825-838,  840-846 ;  Dec.  Dig.  §fi  240,  296.*J 

B.  Bun.DiiTo  AND  Loan  Absociations  (S  46*} 

— RKQDLA'raOHa— CoNffTITOTIONALIIT. 

Nor  is  tlie  provi^n  of  that  act,  making  it 
a  crime  to  sell  stock  In  a  building  and  loan  as- 
sociation not  authorized  to  do  busmess,  unjustly 
discriminatory,  for  the  state  can  prevent  the 
sale  of  stock  of  a  corporation  not  auUiorized 
to  do  business  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Aasodations,  Cent  Dig.  H  68.  82; 
Dec.  Dig.  I  46.*3 

6.  ButLDIKO  AND  LoAN  ASSOCIATIOm  ({  46*) 

—HEQtTLATiONS— Offenses— AOBHT. 

One  who  admitted  that  he  was  acting  aa 
coirespondent  of  a  foreign  savings  and  loan  as- 
sodatfon.  and  as  such  received  apidicattons  for 
the  purchase  of  a  share  contract  therein,  sent 
the  application  to  the  home  office  of  the  com- 
pany  and  delivered  the  executed  contract  to  the 
purchaser,  can  be  convicted  of  violating  Laws 
of  1913,  p.  345,  I  27,  Imposing  a  penalty  upon 
every  agent  or  employ^  who  violates  the  pro- 
visions of  the  act. 

[Ed.  Note.— For  other  cases,  see  Building  and 
LMn^Aiuociation%  Gent.  Dig.  U  6i  09, 82 ;  Dec. 

Department  2.  Appeal  from  Snperior 
Court,  King  County ;  mtchell  OUIlam,  Judge. 

Charles  Merrill  was  convicted  of  conduct- 
ing as  agent  a  savings  and  loan  business  for 
a  foreign  corporation,  and  be  amwalB.  Af- 
firmed. 

John  W.  Roberts  and  Philj^  Ttroroger, 
botb  of  Seattle,  for  appellant.  John  F. 
Murphy  and  H.  B.  Bntler^  both,  ot  Seattle,  for 
the  Stat& 

MOUNT,  J.  TbB  appellant  was  <d)aived 
with  a  mlsdemeanOT  under  an  Information  as 

follows: 

"He,  said  Charles  Merrill,  in  the  connty  of 
King,  state  of  Washington,  on  the  28th  day  of 


istin^  under  and  by  virtue  of  the  laws  of  the 
Province  of  British  Columbia,  in  the  Dominion 
of  Canada,  did  then  and  there  willfully  and  od- 
lawfully  violate  and  fail  to  comply  with  the 
provisions  of  an  act  of  the  Legislature  of  the 
state  of  Washington,  passed  and  approved  Feb- 
ruary 14,  1913,  and  March  19,  1913,  respective- 
ly, entitled  'An  act  relating  to  the  organisation 
and  to  the.  management,  regulation  and  control 
of  building  and  loan  and  savings  and  loan  as- 
sociations and  societies,*  etc.  In  that  he  did 
then  and  there  willfully  aod  unlawfully  condact 
a  savings  and  loan  association  business,  said 
business  being  in  the  form  and  a  character 
similar  to  that  authorized  by  the  foregoing  act 
by  then  and  there  selling  and  knowingly  caus- 
ing to  be  sold  and  issued  to  one  F.  H.  Lieben 
one  certain  contract  and  share  of  the  National 
Mercantile  Company,  Limited,  said  contract  and 
share  being  more  particularly  described  as  No. 
L.  P.  Issue  1  Series  C.  said  the  National  Mer- 
cantile Company,  Umited,  being  then  and  there 
a  foreign  building  and  loan  association  not 
theretofore  or  at  any  time  lawfully  engaged  in 
the  state  of  Washington  in  the  busincBS  of  a 
savings  and  loan  association.'' 

After  a  demurrer  to  this  information  was 
overruled,  the  cause  was  tried  to  the  court; 
a  Jury  having  been  waived.  The  defendant 
was  found  guilty  as  charged,  and  a  flue  of 
¥200  was  adjudged  against  him.  This  ap- 
peal followed. 

It  Is  admitted  by*  the  appellant  that  the 
National  Mercantile  Company,  Limited,  nam- 
ed In  the  information,  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  the  Province  of  British  Columbia, 
in  the  Dominion  of  Canada;  that  its  home 
office  Is  at  Vancouver,  B.  C,  and  from  that 
office  It  transacts  all  Its  business;  that  the 
company,  as  a  part  of  Its  business.  Issues 
what  is  called  a  "loan  contract" 

The  contention  on  the  part  of  the  company 
Is,  so  f&T  as  the  state  of  Washington  Is  con- 
cerned, that  It  sella  Its  coijtracts  through  cer- 
tain iwrsons  whom  it  calls  correspondents; 
that  Merrill  was  Its  correspondent  In  Seattle. 
The  contention  further  Is  that  on  July  28, 
1913,  one  Lieben  went  to  Mr.  Merrill,  the  ap- 
pellant, and  made  application  to  purchase  one 
of  the  company's  loan  contracts;  that  Merrill 
took  his  application  and  told  Mr.  Lieben  that 
he  had  to  send  to  Vancouver,  B.  C,  for  the 
contract ;  that  It  would  be  executed  In  Van- 
couver within  a  few  days  and  sent  over  to 
Seattle.  This  contract  was  executed  and  for- 
warded to  Merrill,  and  was  delivered  by  Mer- 
rill to  Lieben. 

It  was  shown  at  the  trial  that  the  National 
Mercantile  Company,  Limited,  is  not  author- 
ized under  the  act  referred  to  in  the  infor- 
mation to  do  a  savings  and  loan  buatness 
within  the  state  of  Washington.  It  has, 
however,  filed  articles  of  incorporation  with 
the  Secretary  of  State  under  the  general  in- 
corporation law.  Its  articles  of  IncorporatloQ, 
which  are  In  the  record.  Indicate  that  the 
company  is  authorized  to  do  most  any  kind  of 
business.   So  far  as  this  record  shows,  it  is 


"Ver  ether  ossm  see  sune  toplg  and  sectloii  NUUBBR  la  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Wash.) 


STATS  T. 


MERRILIj 


927 


engaged  inliidinlly  In  fb»  tnilldlng  and  loan, 
or  savings  and  loan,  business. 

[1]  It  Is  instated  b7  tbe  appellant  that  Qie 
taiformation  la  filed  nnder  section  22  of  tbe 
act  la  qnesticHi,  whldt  section  Is  as  follows: 

"Any  officer,  director  or  agent  of  any  sav- 
incs  and  loan  associatioa  or  aoy  other  person 
who  shall  sell  or  issue  or  knowingly  cause  to  be 
sold  or  israed  to  any  resident  of  this  state,  any 
stock  of  said  sssocIatiDn  while  said  association 
does  not  have  on  deposit  witli  the  state  auditor 
as  required  by  this  act,  securitiea  of  the  value 
and  at  the  time  herein  prescribed,  or  while  such 
aSBoctation  shall  not  have  tbe  certificate  of  tbe 
state  auditor  authorixing  it  to  do  buainess  as 
berein  praerHted  shall  be  guilty  of  a  gross  mis- 
demeanor." 

Ckninad  tor  tbe  state  laslat  0iat  0ie  In- 
formatlon  was  filed  under  the  next  sncoeed* 
tug  section,  which  providee: 

"After  the  passase  and  approval  of  this  act. 
it  shall  be  onlawful  for  any  person,  association 
or  persons  or  domestic  associatloss  not  «!• 
ready  organized  and  doing  baaiueas  under  sec- 
tions S601  to  3638.  both  inclurive,  of  Keming- 
ton  A  Ballinger's  Annotated  Codes  and  Stat- 
utes of  Washington,  to  conduct  a  business  in 
the  form  or  of  a  character  similar  to  that  ao- 
diorised  by  this  act  without  first  Incorporating 
under  tills  act.  After  the  passage  and  approval 
of  this  act  no  foreign  association  not  already 
lawfully  engaged  in  the  state  of  Washington  in 
the  business  of  a  saving  and  loan  association 
shall  be  permitted  -to  conduct  such  a  buslDess  In 
this  state.  •  • 

Section  27  of  the  act  provides  that  every 
agent  or  other  employe  who  shall  willfully 
violate  any  provision  of  the  act  shall  be 
gnUl7  of  a  misdemeanor. 

In  order  to  hold  that  the  information  was 
filed  under  section  22,  and  is  governed  by 
that  section,  It  would  be  necessary  to  hold 
that  "any  stoclc  of  said  association"  means 
contract  certificates  which  represent  stock  in 
the  association,  and  does  not  mean  capital 
stock  of  the  association.  We  Qnd  It  unnec- 
essary to  construe  this  section,  or  to  hold 
ttiat  the  information  was  filed  tmder  Oie  pro- 
visions of  this  section,  for  it  is  clear  that  the 
information  charges  the  defendant  with  con- 
ducting a  savings  and  loan  business  by  th«i 
and  there  selling  and  knowingly  caoslng  to 
be  sold  and  Issued  to  one  H.  Lleben  one 
certain  contract  and  share  of  the  National 
Mercantile  Company,  Limited.  It  was  not 
tbe  capital  stock  of  the  association  that  was 
sold  in  this  instance,  bnt  a  contract  certifi- 
cate share.  In  other  words,  the  defendant  is 
charged  here  with  conducting  a  savings  and 
loan  business  when  tbe  company  or  business 
which  he  represents  w&b  not  authorized  to 
do  business  within  this  state.  Clearly,  it 
seems  to  us  that  the  information  was  filed 
and  Intended  to  be  filed  under  the  provlsiona 
of  section  23  and  section  27. 

The  principal  contention  of  the  appellant  la 
that  the  act  named  in  the  informatloa  is  un- 
constitutional and  void  for  several  reasons, 
as  follows:  (1)  That  the  act  delegates  both 
Judicial  and  legislative  power  to  the  state 
auditor.  (2)  That  It  is  In  violation  of  sec- 
tion 8,  art.  1,  of  tbe  Constitution  of  the  Unit- 
ed States  and  of  the  Fourteenth  amendment^ 


In  tbat  It  tmpoaes  a  harden  npw  Intanrtate 
commerofe  (8)  That  It  fai  In  Titration  of  tiie 
Fonrteentb  amendmant  to  the  Gonstttntion  et 
tbe  United  States  because  It  abridges  tbe 
privileges-  and  Imnmnlttss  of  dttsens  of  tha 
United  States,  and  because  It  deprives  In- 
vestment oompanles  m  dtlaens  of  jtropectr 
without  due  process  of  law,  and  deprives 
tbem  or  ottier  persons  similarly  sitnated  of 
the  equal  protection  of  the  law,  and  denies 
that  freedom  of  contract  guaranteed  by  the 
Constitution;  ai\d  Is  class  legislation.  (4) 
That  it  is  In  violation  of  artide  2,  {  19,  of  the 
Constitution  of  this  state.  We  shall  notice 
these  contentious  briefiy. 

[2]  Tbe  Constltutiott  of  this  state,  at  sec- 
tion 20,  art  3,  provides: 

**The  auditor  shall  be  auditor  of  public  ac- 
counts, and  shall  have  such  powers  and  per- 
form such  duties  in  connection  therewith  as 
may  be  prescribed  by  law.  •  •  • "  ■ 

The  appellant  arguea  tbat  no  other  duties 
can  be  Imposed  upon  the  state  auditor  under 
this  consUtntional  provision  than  the  duties 
to  audit  pnUic  aoconnts,  and  sndt  other  du- 
ties In  otmnectlfni  tfaerewUb  as  may  be  pre- 
•arU)ed  hj  law.  For  Uw  poiposes  of  this 
case  we  shall  omcede  that  this  la  the  plain 
meaning  of  the  constitutional  provision  quot- 
ed. Counsel  for  the  appellant  then  set  out 
the  different  sections  of  tbe  act  under  con- 
sideration and  argne  Uiat  the  provisions  of 
tbe  act  are  contrary  to  tbe  constitutional 
provisl<m  above  quoted  for  the  reason  that  It 
makes  a  Judicial  and  erocutive  officer  of  the 
auditor,  and  that  Iila  decisions  are  final. 
Many  pages  ct  the  appellant's  brief  are  taken 
up  with  this  discussion.  We  think  it  Is  suf- 
ficient to  say  that  these  building  and  loan 
or  savings  and  loan  associations,  as  pro- 
vided for.  In  this  act,  are  within  the  control 
of  the  Legislature  of  the  state.  They  are  in 
their  nature  public  associations  doing  busi- 
ness with  the  public^  as  banks,  insurance 
companies,  and  other  trust  companies,  and 
are  subject  to  regulation  on  the  same  Uieory 
that  these  other  trust  companies  are  subject 
to  lawful  regulation.  State  Savings  &  C. 
Bank  V.  Anderson,  1^  Cal.  437.  132  Pac. 
756.  Tbe  accounts  of  these  savings  and  loan 
associations  are  therefore  In  their  nature 
public.  We  think  It  is  not  overstating  the 
Constitution  to  say  that  the  Legislature  has 
the  power  under  thia  provision  to  authorize 
the  state  auditor  to  examine  and  audit  ac- 
counts of  such  trust  companies,  and  in  con- 
nection therewith  to  perform  such  duties  a* 
are  necessary  to  a  full  and  fair  control  of 
the  business  of  such  associations.  It  is  true 
that  some  of  the  duties  placed  upon  the 
auditor  by  the  provisions  of  this  act  may  be 
said  to  be  in  their  nature  executive,  and  pos- 
sibly Judicial;  but  they  are  only  such  as  are 
accorded  to  every  other  officer  having  control 
of  that  class  of  business.  The  auditor  is  au- 
thorized under  the  terms  of  the  act  to  ex- 
amine into  the  accounts  of  such  corporations 
to  determine  tbe  fluanrial  standing  of  tbe 
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ana  general  ntneas  tnereoi.  T&ese  require- 
ments necessitate  the  exercise  of  discretion 
and  Judgment,  but  are  not  necessarily  "Judi- 
cial" or  "executive"  as  these  terms  are  used 
In  the  Constitution.  Thej  are  ministerial  In 
their  character.  When  an  account  Is  present- 
ed to  the  auditor  to  be  allowed  or  rejected, 
he  must  base  his  final  determination  upon 
hla  judgment.  This  Is  in  a  sense  judicial. 
When  he  Issues  a  warrant  In  payment  of  an 
account  which  he  has  approved,  this  Is  in  a 
sense  an  execntlTe  act  But  these  acts  are 
acts  in  connection  with  his  duties  as  auditor 
and  are  ministerial  acts.  The  same  is  true 
at  the  examination  and  the  contrcd  of  these 
savings  and  loan  assodatlonB.  The  Legisla- 
ture, we  ttilnk,  undoubtedly  had  the  right  to 
Impose  such  duties  ta  connection  with  the  du- 
ties of  auditor  as  were  necessary  to  deter- 
mine the  financial  standing  and  character  of 
the  bnslneas  and  of  the  persons  connected 
therewith  as  would  insure  the  people  of  the 
state  a  solvent  going  concern.  Notwithstand- 
ing the  many  authorities  and  technical  rea- 
soning presented  by  tine  appellant  In  his 
brief,  we  are  Batlsfled  that  the  Legislature 
was  anthorised  to  make  the  state  auditor 
a  general  supervising  officer  over  this  class 
of  corporationB,  and  that  the  act  is  not  void 
on  that  account. 

[S]  It  is  next  argued  that  the  act  la  an  un- 
lawful Interference  with  and  a  harden  upon 
interstate  and  foreign  c<Hnmerce.  Counsel 
argue,  under  this  head,  that  it  Is  without 
the  power  of  the  state  to  prevent  outside 
companies  or  corporations  from  selling  Its 
contracts  within  this  state.  If  these  con- 
tracts were  interstate  and  foreign  commerce, 
there  would  be  force  in  this  contentton.  But 
it  is  plain,  we  think,  that  a  contract  of  the 
nature  of  a  savings  and  loan  contract  is 
neither  Interstate  nor  foreign  commerce.  In 
the  case  of  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  Ed.  357,  the  Supreme  Court  of  the  United 
States  said: 

"Issuing  a  policy  of  Insurance  Is  not  a  trans- 
action of  commerce.  The  policies  are  simple 
contracts  of  Indemnity  against  loss  by  fire,  en- 
tered into  between  ihe  corporations  and  the 
assured,  for  a  consideration  paid  by  the  latter. 
These  contracts  are  not  articles  of  commerce  in 
any  proper  meaning  of  the  word.  They  are  not 
subjects  of  trade  and  barter  offered  in  the  mar- 
ket as  something  having  an  existence  and  value 
independent  of  the  parties  to  them.  They  are 
not  commodities  to  be  shipped  or  forwarded 
from  one  state  to  another,  and  then  pnt  up  for 
B&le.  They  are  like  other  personal  contracts 
between  parties  which  are  completed  by  their 
signature  and  the  transfer  of  the  consideration. 
Such  contracts  are  not  interstate  transactions, 
though  the  parties  msy  be  domiciled  in  different 
states.  The  policies  do  not  take  effect— are  not 
executed  contracts— until  delivered  by  the  agent 
in  Virginia.  They  are,  then,  local  transactions, 
and  are  governed  by  the  local  law.  They  do 
not  constitute  a  part  of  the  commerce  between 
the  states  any  more  than  a  contract  for  the 
purchase  and  sale  of  goods  in  Vir^nia  by  a 
citizen  of  New  Tork  Whilst  In  Virgmia  would 
constitufea  a  portion  of  audi  commerce." 


saia: 

"If  the  power  to  regulate  interstate  commerce 
applied  to  all  the  incidents  to  which  said  coqL- 
merce  might  give  rise  and  to  all  contracts  which 
might  be  made  In  the  course  of  its  transaction, 
that  power  would  embrace  the  entire  sphere  of 
mercantile  activity  in  any  way  connected  with 
trade  between  the  states,  and  would  exclude 
state  control  over  many  contracts  purely  do- 
mestic in  their  nature.  The  business  of  insur- 
ance is  not  commerce.  The  contract  of  insur- 
ance is  not  an  instrumentality  of  commerce. 
The  making  of  such  a  contract  is  a  mere  inci- 
dent of  commercial  intercourse.   *   •   •  »• 

In  Nathan  v.  Louisiana,  8  How.  73.  12  L. 
Ed.  992,  it  was  held  that  a  broker  dealing 
in  foreign  bills  of  exchange  was  not  engaged 
in  commerce;  that  a  state  tax  on  money  or 
exchange  brokers  was  not  void  as  a  regula- 
tion of  commerce.  The  same  is  true  of  these 
contracts.  The  National  Mercantile  Com- 
pany, limited,  mentioned  in  the  InformatloD, 
issued  a  contract  In  the  usual  form  of  build- 
ing and  loan  or  savings  and  loan  contracts. 
The  contract  provided  that  upon  a  certain 
number  of  monthly  payments  a  certain  loon 
would  be  made  In  its  order  upon  the  con- 
tract; that  after  a  certain  number  of  pay- 
ments the  contract  would  be  matured,  or  the 
loan  would  be  paid.  It  Is  the  usual  form  of 
savings  and  loan  contracts,  and  is  like  a  pol- 
icy of  insurance  which  is  to  be  paid  upon  the 
happenlug  of  a  particular  event,  and  depends 
altogether  upon  the  performance  of  the  con- 
tract and  of  the  responsibility  of  the  par^ 
ties.   It  is  In  no  sense  Interstate  commerce. 

[4]  It  is  next  argued  that  the  act  is  In  vio- 
lation of  the  doe  process,  of  law*  denial  of 
equal  protecUxm,  and  unlawful  dlacrimina- 
tion  dauses  of  the  Constitution  of  the  Unit* 
ed  States  and  of  tbe  state.  There  Is  clearly 
no  merit  In  this  contentitm.  The  National 
Mercantile  Company,  limited,  Is  not  a  citl- 
mea  of  this  state.  It  has  not  been  author- 
ised by  the  state  to  do  the  class  ot  bnslnea 
that  the  accused  was  attempting  to  do  in  this 
stata  There  can  be  no  doubt  that  a  cotporm- 
tlon  is  a  creature  of  the  laws  of  the  stata 
where  It  Is  created,  and  has  do  1^1  exist- 
satx  beyond  the  limits  of  such  state,  except 
such  OS  are  granted  to  sudi  corporations  by 
the  laws  of  the  states  In  which  such  coi^ 
porations  apply  tor  t>ennl8don  to  carry  on 
th^r  business.  As  was  said  In  Pembina  C 
S.  M.  &  M.  Co.  T.  Pomsylvanla,  12S  U.  S.  181. 
8  Bup.  Ct  737,  81  li.  Ed.  660: 

"It  was  decided  long  ago,  and  the  doctrine 
has  been  often  affirmed  since,  tliat  a  corpora- 
tion created  by  one  state  cannot,  with  some 
exceptions,  to  which  we  shall  presently  refer* 
do  business  in  another  state  without  the  tat- 
ter's consent,express  or  implied.  In  Paul  v. 
VirRinia,  8  WaU.  168  [19  L.  Ed.  357],  this 
court,  speaking  of  a  foreign  corporation  (and 
under  that  definition  the  plaintiff  in  erro^  be- 
ing created  under  the  laws  of  Colorado,  is  to 
be  regarded),  said:  The  recognition  of  Its  ex- 
istence even  by  other  states,  and  the  enforce- 
ment of  its  contracts  made  therein,  depend 
purely  upon  tbe  ctunity  of  those  states — a  comi- 
ty which  is  never  extoided  where  the  exlitenoa 
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«f  the  ewporatloii  or  the  ezerctae  ol  Ite  powers 

are  prejudicial  to  their  lateresta  or  repucnaat 
to  their  policy.  Hbtuik  no  absolute  right  ot 
recognition  in  other  states,  but  depending  for 
such  leoognltion  and  the  enforcement  of  its 
contracts  upon  their  assent,  it  follows  as  a 
matter  of  course  that  such  assent  may  be  grant- 
ed upon  BQCh  terms  and  conditions  as  those 
states  msT  think  proper  to  impose.  They  may 
exclude  the  foreign  corporation  entirely;  tfaey 
may  restrict  Its  l>nsineB8  to  particular  locali- 
ties: or  they  may  exact  such  secarit?  for  the 
performance  of  its  contracts  with  their  citizens 
as  In  their  jndjnaent  will  best  promote  the  pub- 
lic interests.  The  whole  matter  rests  in  toeir 
discretion.'  •  *  *  The  only  limitation  upon 
this  power  of  the  state  to  exclude  a  foreln  cor- 
poration from  dohif  business  within  its  limits, 
or  hiring  offices  for  that  purpose,  or  to  exact 
conditions  for  allowing  the  corporation  to  do 
bnslneBs  or  hire  offices  there,  arises  where  the 
eorporatton  Is  in  the  employ  of  tb»  fednal 
foreniment,  or  where  its  hnsiaess  is  strictlr 
oommerce,  Interstate  or  foreign.  The  control 
of  such  commerce,  being  in  the  federal  govern- 
ment, is  not  to  be  restricted  by  state  authority." 

Authorities  might  be  duplicated  Indefinite- 
ly upon  this  question,  but  there  is  no  neces- 
sity therefor.  The  existence  of  this  com- 
pany within  the  state  was  upon  condition 
tbat  it  should  not  do  a  savin gs  and  loan  as- 
sociation business  because  that  bnidneas  was 
prohibited  to  foreign  corporations.  At  the 
time  It  filed  its  articles  with  the  Secretary 
of  State,  It  did  not  attempt  to  comply  with 
the  savings  and  loan  association  act,  because 
it  was  prohibited  from  so  doing  by  that  act. 
As  a  citizen  of  this  state,  the  appellant  and 
the  company  which  he  represented  were  en- 
titled to  the  prlTileges  and  Immunities  of 
citizens  under  like  conditions  and  no  more. 

[S]  It  is  next  argued  tbat  the  law  Is  void 
as  class  legislation,  because  it  uidertakes  to 
make  It  a  crime  for  any  iwrson  within  the 
state  to  sell  stock  of  building  and  loan  asso- 
ciations while  the  stock  of  other  kinds  of  as- 
aodattons  may  be  sold.  The  act  clearly  does 
not  make  it  a  crime  to  sell  the  stock  ot 
building  and  loan  associations  which  are  or- 
ganized nnder  the  laws  of  this  state,  or 
which  properly  do  business  within  the  state. 
It  simply  says  that,  where  a  corporation  Is 
not  authorized  to  do  btudness  within  this 
state,  its  contracts  and  its  stock  shall  not 
be  sold  wltldn  the  state.  The  act  is  not  dis- 
crlmlnatoiy.  There  is  no  merit  in  this  con- 
tention. 

It  is  next  argued  that  the  National  Mer- 
cantile Company,  I/lmlted,  Is  not  a  building 
and  loan  association.  It  is  possible  that  it  is 
not  a  building  association,  but  It  Is  clearly  a 
savings  and  loan  association,  and  has  all  the 
features  of  what  is  commonly  known  as  a 
building  and  loan  association.  The  contracts 
olfered  In  evidence  make  this  clear.  This  is 
not  a  question  of  law.  It  is  one  entirely  of 
fact  The  .c<mtTact  Issued  by  the  appellant 
In  this  case  Is  of  a  savlius  and  loan  char- 
acter. It  Is  needless  to  set  oat  the  record 
showing  that  fact 

[C]  It  is  lastly  argued  that  there  Is  no 
proof  of  the  crime.    The  concessions  at  the 


appellant,  as  stated  heretofore  in  this  opin- 
ion, show  tiut  be  was  acting,  as  he  says, 
not  as  an  agoit  hut  as  a  local  correspondent 
of  the  National  Mercantile  Company,  Limit- 
ed. He  was  confessedly  selling  their  shares, 
taking  the  contract  In  his  own  nam^  rec^T- 
Ing  a  commission  tberefor,  and  then  trans- 
ferrii^  tbem  to  the  person  purchasing.  In 
short,  he  was  authorised  by  the  company  to 
do  and  was  doing  1^  indirection  what  he  waa 
prohlUted  from  doing  directly.  He  was 
clearly  an  agent  of  the  oompany.  The  com- 
pany held  him  out  as  an  agent  In  tik^  ad- 
Terttsing  matter.  And  there  can  be  no  doubt* 
under  these  facts,  that  he  was  a  recognized 
acting  agoit  and  la  liable  vaidsx  the  statute. 

We  find  no  molt  in  any  the  eontmtlons 
of  the  appellant,  and  the  Judgment  is  thwe- 
fore  aflimedi 
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Department  2.  -  Appeal  from  Superior  Court, 
King  County;  Kenneth  Mackintosh,  Judge. 
8.  P.  Gamess  was  convicted  of  ccmducting  ss 
aguit  a  savings  and  loan  buiriness  for  a  foreign 
corporation,  and  ha  appeals.  Affirmed. 

Howard  O.  Dnrk  and  John  W.  Boberta,  both 
of  Seattle,  for  appellant  John  F.  Murphy  and 
H.  B.  Butler,  both  of  Seattle,  for  the  State. 

FEB  OUBIAM.  This  case  la  in  all  respects 
the  same  as  the  case  of  State  v.  Merrill,  144 
Pac.  925,  just  decided,  except  that  the  corpora- 
tioin  attempting  to  do  business  in  this  state  is 
a  corporation  of  the  state  of  Alabama  Instead 
of  British  Colombia.  The  method  of  conduct- 
ing business  in  this  state  was  the  same  method 
pursued  as  stated  in  the  other  case,  and  the 
character  of  bnslness  was  also  the  same,  ^nie 
appelhmt  was  convicted  upon  substantiaUy  the 
same  evidence,  and  has  sppesled  &om  a  judg- 
ment imposing  a  fine  of  SI  and  costs. 

For  the  reasons  stated  in  the  case  of  State 
T.  Merrill,  the  judgment  in  this  case  is  affirmed. 


In  re  SALABT  OF  SUPISBIOB  COUBT- 
JUDQBS.    (No.  11669.) 
(Supreme  Court  of  Washington.   Dec.  17, 1914.) 
1.  JuDGss  (1 22*)— CoMPUiaanoH— Afpbopu- 

ATXONS— STATUTOKT  PBOTISIOirB— PTTBPOSn— 

"Stats  OmcEB." 

Under  Const  art  4,  |  1,  vesting  the  judi- 
cial power  in  the  Supreme  Court,  superior 
courts,  etc;  section  6,  providing  for  a  superior 
court  in  each  county,  for  wblch  at  least  one 
Judge  shall  be  elected  by  the  electors  of  the 
connty ;  section  6,  defining  the  Jurisdiction  of 
the  superior  courts,  and  giving  tbem  appellate 
Jurisdiction  in  their  respective  counties  in  cer- 
tain cases,  and  wovidmg  that  their  process 
shall  extend  to  sfl  parts  of  the  state;  sectltm 
13,  providing  tbat  anch  judges  shall  receive 
salaries  prescribed  hy  law,  one-half  of  which 
shall  be  paid  by  the  state  and  the  other  cme-half 
by  the  county  for  which  tbe  particular  judge 
is  elected;  and  section  14,  fixing  snch  salaHes 
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at  $3,000  a  year  and  providing  that  the  Legis- 
lature mB7  iDcrease  such  salary— though  su- 
perior courts  to  a  certain  extent  perfotm  state 
functions  and  to  that  extent  are  state  courts 
and  their  Judges  "state  officers,"  soch  courts 
also  perform  coonty  functions,  especially  as 
they  are  by  the  Constitution  given  all  the  ju- 
risdiction that  pertained  to  county  courts  prior 
to  the  Constitution  and  much  of  the  jurisdic- 
tion then  pertaining  to  courts  of  the  ihistices  of 
the  peace,  their  equipment  is  furnished  wholly 
by  the  counties  and  their  salaries  ^id  in  part 
by  the  counties,  and  hence  Rem,  &  Bal.  Code,  § 
0052,  providing  that  the  salary  of  tbe  jndges 
of  the  superior  court  ma^  be  increased  by  the 
board  of  county  commissioners  to  an  amount 
not  exceeding  $4,000,  and  th^t  the  amount  of 
the  increase  shall  be  paid  by  the  county,  does 
not  violate  Const,  art.  11,  $  12,  providing  that 
the  Legislature  shall  have  no  power  to  impose 
a  tax  upon  counties  for  county  purposes,  but 
that  it  may  by  general  laws  vest  in  the  corpo- 
rate authorities  thereof  the  power  to  assess  and 
collect  taxes  for  such  purposes,  on  the  theory 
that  it  authorizes  an  appropriation  by  counties 
for  state  rather  than  tor  county  purposes. 

[Ed.  Note.— For  other  cases,  see  Judges,  Gent. 
Dig.  §S  75-88,  179 ;  Dec  Dig.  9  iSt* 

For  other  d^uidons,  see  Words  and  Phrases, 
First  and  Second  Senes,  State  Officer.] 

2.  Judges  ({  22*)  —  S*t.*etw  —  SUTtnOBT 

PBO  VISIONS. 

Bern.  &  Bal.  Code,  |  9082,  authorizing 
boards  of  county  commissioners  to  increase  the 
salary  of  sujperior  court  judges,  Is  not  rendered 
invalid  by  the  provision  that  the  amount  of  tbe 
Increase  shall  be  paid  by  the  county,  since, 
though  under  Const,  art  4,  |  IS,  providing  that 
one-half  of  the  salaries  of  snpenor  court  judges 
shall  be  paid  by  the  state  and  one-half  by  tbe 
county,  uie  L^islature  could  not  itself  increase 
the  salaries  of  such  judgai  and  require  ooun- 
ties  to  wholly  pay  the  amount  of  the  increase, 
it  had  power  under  article  11,  S  12,  providing 
that  the  L^nslature  may  vest  in  the  corporate 
authorities  of  counties  the  power  to  assess  and 
collect  taxes  for  county  purposes,  to  authorize 
counties  to  increase  such  salaries  and  pay  the 
amount  of  the  increase. 

[Ed.  Note.~For  other  cases,  see  Judges,  Cent. 
Dig.  88  7&-88, 178;  Dec  Dig.  f  22.*] 

3.  CONSTITTITIONAI.  LAW  (j  62*)  —  JtmOE8 — 

SALAEiEa— Statutobt  Pbotuiohb— Legib- 

LATivE  Question. 

Whether  the  amount  of  the  salaries  of  su- 
perior court  Judges  is  so  remotely  connected 
with  any  real  purpose  of  the  county  as  to  mahe 
It  improper  to  authorize  counties  to  increase  such 
salaries  and  pay  the  amount  of  the  increase  Is 
an  administrative  or  legislative  rather  than  a 
jodicial  question,  and  Rem.  ft  Bal.  Code,  { 
9052,  providing  that  in  counttes  of  the  first 
class  the  salary  may  be  increased  by  the  board 
of  county  commissioners  to  an  amount  not  ex- 
ceeding $4,000,  the  amount  of  the  increase  to 
be  paid  by  the  county,  does  not  constttDte  an 
abuse  of  the  legislative  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  «  50,  52-54,  70,  72-80,  82, 
84,  85;  Dec  Dig.  §62.*] 

4.  Constitutional  Law  (8  63*)  —  Leoisla- 
TivE  Power  —  Delegation  —  Salabies  or 
Judges- Statutory  Pbovisions. 

Bern,  ft  BaL  Code,  {  9052,  authorising 
boards  of  county  commissioners  to  increase  the 
salary  of  superior  court  judges  to  an  amount 
not  exceeding  $4,000,  is  not  void  as  a  delegation 
of  legislative  power  to  the  board  of  county 
commissioners,  because  it  leaves  the  amount  of 
Che  increase  within  a  definite  limit  to  be  fixed 
by  tbe  btMLrd*  Instead  of  itself  fixing  the  in- , 


crease  and  leaving  It  to  the  board  to  determine 
whether  or  not  the  act  will  be  put  in  force. 

[Bd.  Note.— For  other  cases,  see  Oonstitutioii- 
al  Law,  Gmt.  Dig.  H  10&-U4;  De&  Dig.  I 

es.*j 

8.  CONBTTtUnONAL  LAW  Q  208*)— JUDGES  Q 

22*>— CZ.ABS  Leoislation— Salabieb. 

Rem.  ft  BaL  Code,  3  9052,  aothorixhig 
boards  of  county  commissioners  to  increase  the 
salary  of  superior  court  judges,  is  not  void  u 
class  legislation,  though  it  authorizes  such 
increase  only  in  counties  of  the  tirst  class,  es- 
pecially as  superior  court  judges  are  not,  as 
claimed,  wholly  state  officers,  but  also  perform 
county  functions  and  may.  the  same  as  other 
county  officers,  receive  a  higher  salary  in  one 
county  than  in  another  where  the  duties  and 
responsibilities  are  less  burdensome. 

[Ed.  Note. — For  other  cases,  see  GonstitutioB- 
al  lAw.  Cent  Dig.  H  64»-677;  Dec.  Dig.  | 
208;*  Judges,  Cent.  Dig.  H  76-68.  178;  Dee. 

Dig.  f 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  John  B.  Mitcbell, 
Judge, 

Proceeding  to  compel  the  County  Auditor 
of  Pierce  County  to  draw  warrants  for  the 
amount  of  an  Increase  In  the  salary  of  the 
Superior  Court  Judges  of  such  county.  From 
a  JndsmflDt  agaliut  the  auditor  he  appeals. 
Affirmed. 

Lorenzo  Dow  and  W.  W.  Eeyes,  both  oi 
Tftooma,  for  appellant  F.  6.  Remann,  F.  D. 
Oakley,  and  A.  O.  Bnrmelater,  all  of  Tacoma, 
for  respondent. 

FULLBRTON,  J.  Tbe  LeKtoltttare  of  the 
state  of  Wastalnjgton,  at  tbe  biennial  session 
of  1907.  passed  an  act  relating  to  the  sala- 
ries of  the  Jndges  of  tbe  Supreme  and  snpe- 
rlor  courts.  Increasing  outrlgbt  tlie  salaries 
of  tbe  one  and  making  the  following  provi- 
sion with  relation  to  tbe  other: 

"Each  Judge  of  the  superior  court  shall  re- 
ceive an  annual  salary  of  three  thousand  dol- 
lars: Provided,  that  in  counties  of  the  first 
class  said  salary  may  be  increased  by  order  of 
the  board  of  county  commissioners  to  an  amount 
not  exceeding  four  thousand  dollars.  Whenever 
the  salary  of  any  judge  shall  be  increased  ss 
herein  provided  tbe  amount  of  such  increase 
shall  be  paid  by  the  county  and  not  otherwise. 
Rem.  ft  BaL  Code,  I  9052. 

Prior  to  the  general  quadrennial  election  of 
suiKrlor  court  judges  held  in  the  year  1912, 
the  board  of  county  commissioners  of  Pierce 
county,  acting  pursuant  to  this  provision  of 
the  statute,  entered  an  order  increasing  the 
salaries  of  the  Judges  to  be  elected  at  the 
ensuing  election  In  that  county  to  the  full  ex- 
tent permitted  by  the  act.  When  the  sala- 
ries of  the  Judges  bo  elected  became  payable 
the  county  auditor,  acting  on  the  advice  of 
his  duly  constituted  legal  advisers,  refused  to 
draw  warrants  for  the  amount  of  the  In- 
crease, and  this  proceeding  was  Instituted  In 
the  superior  court  to  compel  him  so  to  do. 
Judgment  went  against  tbe  auditor  In  that 
court,  and  he  appeals. 

The  controversy  was  presented  to  the  trial 
court  upon  an  agreed  statement  of  facts. 


•Fw  other  eaase  see  same  (opie  sod  section  NUHBBB  In  Dse.  XHg.  *  Am.  Dig.  Key-No.  SsclM  *  Bsp'r  Indssas 
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It  am  be  fatbtnd  from  tbe  statetxieiit  that 
tbe  ftudltor  thooght  there  were  a  number 
of  reasons  for  denyhiff  tbe  issoance  of  the 
warrants,  but  In  tbls  court  only  one  qaestlMi 
is  Bogsested,  wuntij,  th»  onwtltatlCKiaU^ 
of  the  act,  and  this  question  alone  «a  dull 
otmslder. 

[1]  To  an  vnderBtandlng  of  tbe  gronnds 
open  which  the  claimed  onconstttntlonaUty 
of  the  act  la  based,  a  short  review  <a  the  pro- 
Tlslona  of  the  Constitution  relating  to  the  or- 
ganization and  powers  of  tbe  superior  courts 
Is  mceasary.  The  first  section  at  the  judl- 
dary  article  of  the  Constttirtion  (Const  S  It 
ut.  4)  Teats  ttaft  Judicial  power  ot  tbe  state 
In  a  Sn^eme  Oonrt,  sopwior  oooits,  jnatloeB 
of  the  peace,  and  such  inferior  courts  as  the 
Legislature  may  provide.  Tbe  fifth  section 
provides  that: 

"There  shall  be  in  eadi  of  the  «>^^sed  coun- 
tiea  of  thia  state  a  saperior  court,  for  which  at 
least  one  judge  shall  ba  elected  by  the  qualified 
dectors  of  the  county  at  tbe  general  state  elec- 
tions^—further  ivoviding  for  sessions  of  such 
eoorts,  and  Um  twiss  of  oflhw  irf  the  judges. 

Sectloa  6  deflnen  tbe  Jurisdiction  of  the 
mperior  ooutai  By  ttiat  section  they  are 
given  orlglnBl  Jnrisdlcticai  in  all  cases  in 
eqiilt7>  and  in  hU  cases  at  law  wbidi  in* 
TOlve  the  title  or  possession  of  real  property, 
or  tbe  legality  of  any  tax,  import,  assessment, 
toUf  or  mnnlclpBl  fln^  and  ia  all  other  cases 
In  which  Vbie  <lenuuid  or  value  of  tbe  proper- 
ty in  controversy  amounts  to  flOO;  in  all 
criminal  cases  amounting  to  felony  and  in 
all  eases  of  misdemeanor  not  otherwise  pro- 
vided by  law ;  In  all  actions  of  forcible  «i- 
try  and  detainer;  of  all  matters  of  probate; 
of  divorce  and  annulment  of  marriage;  and 
In  all  cases  and  proceedings  In  which  Juris- 
diction drnll  not  have  been  vested  by  law  ex- 
dnslvely  In  some  other  court  They  are  glvoi 
appellate  Jurisdiction  In  cases  arising  In  the 
Justices'  courts,  and  other  inferior  courts 
•tn  their  respective  counties  as  may  be  pre- 
scribed by  law."  They  shall  always  be  open, 
except  on  nonjudicial  days,  and  "tfa^r  pro- 
cess shall  extend  to  all  parts  ot  the  state." 
Section  IS  prescribes  that  the  Judges  shall, 
at  stated  times,  during  their  continuance  In 
ofiSce,  receive  for  their  services  the  salaries 
prescribed  by  law,  which  shall  not  be  Increas- 
ed after  their  election,  nor  daring  the  term 
for  which  they  shall  have  been  elected,  and 
farther  provides  that  one-half  of  such  sal- 
aries shall  t>e  paid  by  the  state,  and  the  other 
one-half  by  the  county  or  counties  for  which 
the  particular  Judge  is  elected.  Section  14 
fixes  such  salaries  at  $3,000  per  annum,  and 
provides  that  the  "Legislature  may  IncrMse 
the  salaries  of  the  Judges  herein  provided." 

mie  appellant  also  cites  as  bearing  upon 
tbe  question  sections  1  and  2  of  article  7, 
providing  for  equality  in  taxation,  and  seo- 
tlcm  12  of  article  11,  which  provides  that  the 
Legislature  shall  have  no  power  to  impose 
taxes  upon  counties  for  county  purposes, 
hot  may  1^  general  laws  vest  in  the  covpo- 


rate  authorities  thereof  the  powor  to  assess 
and  collect  taxes  for  such  purposes. 

It  Is  impracticable  for  want  of  space  to 
state  in  detail  the  argument  of  the  appellant's 
learned  counsel,  and  we  realize  that  any  epit- 
ome ot  It  ia  made  at  a  loss  of  its  cogMKy 
and  force.  The  first  contention,  however, 
is  that  tile  superior  courts  are  state  cciurts, 
the  Judges  thereof  state  offloers,  and  hence 
a  statute  which  purports  to  authorize  the 
counties  to  make  appropriations  for  the  sal- 
ary of  tbe  Judges  Is  a  statute  authorlxing 
appropriations  for  state  rather  than  for  coun- 
ty purposes,  and  is  prohibited  by  section  12 
of  article  11  of  the  Gonstitation,  before  dtod. 
Bat  we  tidnk  tbe  dalm  that  tbe  superior 
courts  az«  state  ooorts,  and  the  Judges  there- 
of state  officers,  does  not  correctly  define  the 
pOBltton  these  courts  and  officers  bear  to  the 
several  counties  and  to  the  state.  Unques- 
tionaWy,  since  these  courts  have  and  exercise 
superior  and  general  Jurisdiction  over  all  the 
principal  matters  In  controversy  arising  be- 
tween dtlsens  of  the  state,  and  between 
tbe  state  and  individuals  charged  with  vtolat> 
ing  tbe-  state  laws,  they  perform  state  fnno-  • 
tlons  and  are  to  that  extent  State  courts  and 
their  Judges  state  ofllom;  bat  It  Is  equally 
dear  that  they  perform  county  functions  as 
wen.  From  an  examination  of  the  recitals 
we  have  made  from  tbe  section  of  the  Con- 
stltotton  deflidsg  tlie  Jnrladlcttaii  of  tbe  ni- 
perlor  courts,  it  will  be  observed  that  they 
have  been  granted  all  of  tbe  Jurisdiction  that 
pertained  to  the  county  courts  existing  at 
the  time  of  tiie  adoptiim  of  the  ConstituUoii, 
and  much  of  the  Jurisdiction  tben  pertaining 
to  the  courts  of  the  Justices  of  the  peace. 
Nowhere  in  the  Gonstitution  are  they  de- 
nominated state  courts,  and  it  is  worthy  of 
note  that  the  framers  of  that  Instrument 
were  careful  to  say  that  the  "process"  of 
such  courts,  not  tb^r  "Jurisdiction,"  "shall 
extend  to  all  parts  of  the  state."  Again,  the 
judges  of  the  superior  courts  are  not  elected 
by  the  state  at  large  as  state  officers  gener- 
ally are  elected,  but  by  the  counties  In  which 
the  courts  are  holden  over  which  they  pre- 
side ;  and  the  Judges  so  elected  are  permitted 
to  sit  in  other  superior  courts  only  at  the  re- 
quest of  the  regularly  elected  Judge  thereof, 
or  at  the  request  of  the  governor.  The 
sources  from  which  the  Judges'  salaries  are 
paid,  and  the  source  from  which  the  equip- 
ment necessary  to  an  exercise  of  tiielr  func- 
tions is  furnished,  we  think  lends  color  to  the 
claim  that  framers  of  the  OonatituUoo  did 
not  regard  the  Judges  of  the  superior  courts 
to  be  strictiy  state  officers.  Their  salaries  as 
fixed  by  the  Constitution,  or  as  It  may  be  fix- 
ed by  the  L^slatore,  are  to  be  paid  one-half 
by  tbe  county  for  which  they  are  elected  and 
one-half  by  the  state,  and  their  equipment 
such  as  the  places  of  holding  courts,  the  clerks, 
baUiffs,  and  other  assistants  are  furnished 
wholly  by  the  counties.  On  the  other  hand, 
state  oSloen^  wbo  are  clearly  such  by  the 
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terms  of  tbe  Constltutlcm,  are  paid  wholly  by 
the  state,  and  their  equipment  necessary  to 
tbe  exercise  of  the  functions  fumisbed  whol- 
ly by  It  It  aeems  to  ns  clear  therefore  that 
the  superior  courts  and  the  Judges  thereof 
oocnpy  a  somewhat  dual  position ;  Uiat  they 
perform  both  state  and  arantr  functtons,  and 
B»Te  both  state  and  county  pnrposeB,  and 
hence  are  offioera  for  whose  8nn>ort  Uie  conn- 
ties  may  make  appn^lattons  from  county 
fnnds. 

12]  A  second  contention  under  Uils  branch 
of  the  argument  la  that  the  legialatlon  la 
without  power  to  provide  fw  an  Increaae  of 
file  salaries  oC  tbe  Judges  withoat  maiklng 
such  Increase  payable  in  the  manner  prorld- 
ed.  by  file  Gonstltation;  that  ii,  one-balf  by 
the  county  and  one-half  by  the  state.  If  the 
Legislature  had  in  Itself  increased  the  sala- 
ries of  the  indges,  we  think  it  wonld  follow 
that  it  could  not  oonstitatlonally  ^wrlde  that 
the  increaae  eboold  be  paid  wbolly  by  the 
counties  alone  ^ther  individnaUy  or  «)lleo- 
ttrely.  Bnt  there  la  a  wide  dllEecenoe  be- 
tween such  an  act  and  the  act  here  in  quee- 
•  tion.  The  Legislature^  power  to  increase 
tbe  oalartes  of  the  Judges  exiatB  in  Tirtae 
the  ezprees  provision  of  the  Oonstttatlon  em- 
powering it  so  to  do,  and  an  Increase  on  Its 
part  would  be  hot  the  Ti'<w*lTig  of  an  another 
amount  whl^  the  Judges  were  to  receiye^ 
leaving  the  existing  constltntlonal  provlslong 
as  to  manner  and  times  of  paym^t  opera- 
tive. Here  the  Ijegislatnre  has  sought  to  em- 
power certain  counties  to  Increase  the  sala- 
ries of  the  Judges  elected  therein,  leaving  it 
to  the  will  of  the  county  whether  it  will  do 
so  or  not  Whether  It  has  authority  to  do 
this  depends  on  other  provisions  of  tbe  Con- 
stitution, the  provisions  relating  to  the  pur- 
poses for  which  It  may  empower  counties  to 
make  expenditures  of  county  fnnds.  That 
the  Legislature  may  empower  counties  to 
make  expenditures  for  county  purposes  is 
evidenced  by  section  12  of  article  11  of  the 
Constitution  before  cited,  and  that  the  supe- 
rior courts  and  the  Judges  thereof  serve  coun- 
ty purposes,  and  are  proper  subjects  for 
which  count?  funds  may  be  expended,  we 
have  attempted  to  show. 

[3]  But  It  is  said  that  the  questiDn  of  the 
amount  of  the  salaries  of  the  Judges  Is  so 
remotely  connected  with  any  real  purpose  of 
the  county  it  Is  an  abuse  of  the  power  con- 
ferred by  this  provision  of  the  Constitution  to 
authorise  the  county  to  make,  or  the  county 
to  pay  from  its  funds,  an  increase  of  salary 
of  Judges  over  that  fixed  by  the  genotU  laws. 
This,  however,  is  an  administrative  or  legis- 
lative, rather  than  a  Judicial,  question.  It 
may  be  that  the  courts  wonld  tuterfere  in  a 
case  where  it  was  made  to  appear  that  there 
had  been  a  gross  abuse  of  the  power,  such, 
for  example,  as  In  a  case  where  the  court  can 
clearly  see  that  there  can  be  no  possible  bene- 
fit dolved  by  the  county  from  tbe  expen^- 
tore;  but  we  cannot  think  this  is  neh  a  eaae. 


The  salaries  of  the  Judges  must  be  in  a  meaa- 
ure  commensurate  with  the  earning  power 
of  the  average  lawyer  engaged  in  the  pntfea* 
slon,  else  men  of  capacity  will  not  accept  tbe 
office  of  Judge.  An  increase  of  tbe  salaries 
therefore  tends  to  an  Increaae  of  efficiency 
in  the  administration  of  the  laws,  and  the 
act  can  be  Justified,  on  these  grounds. 

[4]  A  third  contention  is  that  the  act  Is 
void  as  a  delegation  of  legislative  power  to 
the  board  of  count?  commissioners.  TbSM 
contention  Is  founded  on  tbe  fact  tbat  the 
act  does  not  in  Itself  flx  a  definite  amount  ctf 
increase  and  leave  it  to  the  board  to  say 
whether  the  act  will  or  will  not  be  put  In 
force,  but  flxea  a  dtflnite  limit  beyond  whidi 
the  board  cannot  go,  and  leaves  it  to  the 
board  to  determine  the  amount  of  the  in- 
crease It  win  anthoiiae  within  the  defined 
limit  But  If  we  eoncede,  as  we  most,  that 
the  Legislature  has  power  to  anthmriie  the 
board  at  ita  option  to  increase  salarlea  at  all. 
it  is  dlfilcult  to  see  why  it  may  not  anthoriie 
such  board  to  flx  tbe  amount  ot  such  ealaries 
between  a  minimum  and  a  muTfmum  amount. 
The  one  power  Is  not  more  l^islattve  than 
la  the  other.  Bach  calls  for  tbe  exercise  ol 
a  discretion,  and  each  has  for  ita  purpose  the 
accomplishment  of  the  same  generti  result 
Moreover,  it  wonld  seem  to  be  nneoi^zovttti- 
ble  that,  if  the  Legislature  baa  power  to  say 
that  a  salary  may  be  fixed  by  tbe  board  of 
county  oommisalonera  at  a  d^nlte  sum,  it 
has  power  to  say  tbat  it  may  be  fixed  at  one 
or  the  other  of  two  or  more  definite  snma.  It 
does  no  more  than  this  when  It  fixes  a  maxi- 
mum of  Increase,  and  permits  the  board  to 
choose  any  sum  below  the  maximum.  We 
cannot  conclude  therefore  that  the  act  is  void 
because  of  a  wrongful  delegation  of  legisla- 
tive power. 

[E]  FinaUy,  It  la  said  that  the  act  is  void 
as  being  class  legislation.  The  act.  It  will  be 
observed,  limits  the  right  to  Increase  salaries 
of  Judges  to  counties  of  the  first  class.  The 
Legislature  had  reference  here,  of  course,  to 
the  dasslflcatlon  of  counties  theretoforenude 
by  It  pursuant  to  that  clause  of  the  Gonstlta- 
tion (section  S.  art  11),  making  it  the  duty 
of  the  Legislature  to  regulate  the  compensa- 
tion of  county  officers  In  proportion  to  their 
duties,  and  empowering  it  for  that  purpose 
to  classify  the  counties  by  population.  Tbe 
chief  argument  advanced  in  support  of  the 
contoitlon  is  founded  on  the  claim  that  the 
superior  court  Judges  are  state  officers,  of 
equal  degree  and  authority,  having  substan- 
tially the  same  duties  to  perform,  and  hence 
there  is  no  room  for  clasalflcatlcai  In  fixing 
their  salaries,  and  any  attempt  so  to  do  is 
arbitrary  in  the  sense  that  there  is  no  reason- 
able basis  for  a  distinction,  and  thus  in  vio- 
lation of  that  clause  of  the  Oonstitutio& 
which  prohlblte  the  Legislature  from  grant- 
ing privileges  and  immunities  to  a  class  of 
dtlzene  which  shall  not  upon  the  same  terms 
equally  belong  to  alL  Could  we  agree  that 
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file  Judges  were  wluAly  state  offieen,  un- 
doubtedly Hie  ugnmeDt  would  ham  force, 
and  It  may  be  tbat  the  ccmcloston  drawn 
wonld  conduslTely  follow.  But  concluding, 
as  we  do,  that  the  ludses  serre  both  state 
and  county  purposes,  the  reason  which  justi- 
fies the  Legislature  In  providing  that  the 
conoty  clerkf  the  county  auditor,  the  prose- 
cntlng  attorney*  and  other  county  officers 
aiball  recdve  a  higher  salary  In  one  county 
than  in  another,  Justifies  the  Legislature  in 
authorizing  the  superior  court  judges  to  re- 
ceiTe  a  higher  salary  In  one  county  than  In 
asother — ^the  duties  and  responsibilities  of 
the  officer  In  tlie  one  county  are  greater  and 
more  burdensome  than  In  the  other,  and  the 
hic^ier  salary  conduces  to  a  higher  degree 
tt  efficiency. 

Of  the  cases  dted  by  the  appellant,  we 
■hall  notice  but  two,  namely.  Sbelby  County 
T.  Judges,  3  Shan.  Gas.  008,  and,  from  the 
same  court.  Tbe  Judges  Salary  Gases,  110 
renn.  370.  76  S.  W.  1061.  In  the  first  of  these 
cases  It  appears  that  the  Legislature  of  Ten- 
nessee passed  an  act  reorganizing  the  courts 
of  Shelby  coonty--creatlng  a  criminal  court; 
and  creating  two  drcnlt  and  two  chancery 
courts  where  but  one  circuit  and  one  chan- 
cery court  existed  before.  A  section  of  the 
act  proTlded : 

"That  the  Mlarlei  of  the  jadges  and  chan- 
cellors of  the  leveral  courts  wtablUbed  by  this 
act,  shall  be  the  same  as  for  the  circuit  court 
judges  and  chaocellors,  as  established  by  law, 
each  to  be  paid  by  the  state  as  other  judges  and 
chancellors  are  paid;  provided,  that  the  county 
court  of  Shdby  county  may  appropriate  a  sum 
sufficient  to  increase  the  salaries  of  said  judges 
and  chancellors  not  exceeding  two  thousand  dol- 
lan  each,  additional  thereto."  Laws  1869-70. 
c.  28,  I  11. 

Acting  pursuant  to  the  proviso,  the  county 
court  of  Shelby  county  made  an  order  grant- 
ing an  allowance  to  each  of  the  Judges  and 
cihancellors  of  $2,000.  Subsequently  It  repeal- 
ed the  allowance,  again  reinstated  It,  after- 
wards reduced  it  In  amount,  and  finally  dis- 
allowed It  altogether.  The  Judges  affected 
by  the  disallowance  instituted  a  proceeding 
to  hare  the  same  reinstated,  contending  that 
the  county  court  had  no  power  to  rescind  the 
original  order  making  the  allowance.  In  de- 
termining the  question  the  Supreme  Court 
discussed  It  from  a  constitutional  standpoint, 
and  reached  {be  conclusion  that  the  Legis- 
lature was  without  power  to  confer  on  the 
county  court  authority  to  thus  Increase  the 
salaries  of  audi  Ju^ea.  The  grounds  of 
the  decision  are  clearly  stated  in  the  fol- 
lowing excerpt  taken  from  the  opinion  of 
Judge  HcFarland: 

"We  are  of  opinion  that  the  county  court  had 
no  power  to  levy  a  tax  to  pay  the  sums  appro- 
priated. The  power  of  taxaaou  is  the  legisla- 
tive power,  and  this,  by  the  Constitution,  is 
vested  In  tiie  General  Assembly.  They  can 
delegate  this  power  only  to  the  extent  authorized 
by  the  twenty-ninth  section  of  article  2.  This 
i^  the  Legislatare  sball  have  power  to  anthor- 
ise  the  several  counties  and  incorporated  towns 
to  Impose  taxes  for  county  and  corporation  pur- 


Cees  in  such  manner  as  shall  be  prescribed  by 
w. 

"We  are  of  opinion  that  the  courts  most  de- 
termine whether  or  not  ^e  purpose  for  which 
the  county  may  be  directed  by  the  Legislature  to 
levy  a  tax  is  a  county  porpose,  and,  if  it  be  not 
a  county  purpose,  the  law  to  that  extent  must 
be  declared  void.  If  we  hold  that  the  Legisla* 
ture  are  the  exduslve  judges  of  whether  or  not 
the  purpose  be  a  county  purpose,  this  restric- 
tion of  the  Constitution  might  as  well  have 
been  omitted,  and  the  power  given  to  the  Legis- 
lature to  authorize  the  counties  to  Impose  the 
taxes  without  limit.  It  Is  the  province  of  the 
court  to  decide  when  the  le^slanve  department 
has  violated  constitutional  restrictions. 

"We  will  not  undertake  to  define  a  county 

Jurpose,  further  to  say  we  think  this  is  not 
udgea  are  officers  of  the  state  whose  salaries 
are  fixed  ter  law,  and  paid  out  of  the  state 
treasury.  We  do  not  think  the  Judges  of  Shelby 
county  are  any  exceptimi." 

Also  the  following  from  the  (pinion  of 
Judge  Weeman: 

"We  admit  It  may  be  more  or  less  difficult  to 
define  what  is  a  corporation  or  county  purpose, 
so  as  to  include  all  the  objects  for  whini  a  tax 
may  be  authorised.  But  this  does  not  Interfere 
with  the  other  Idea  that  It  is  not  difflcnlt  to 
say  what  Is  a  state  purpose,  and  the  proper  ob- 
ject for  the  levy  of  the  tax  by  the  state  by  a 
general  law  for  such  purposes.  We  would  say 
that,  as  to  salary  of  officers,  all  officers  to  whom 
it  is  provided  in  the  ConstitntloD  a  salary  shall 
be  paid,  and  be  ascertained  by  law,  are  certain- 
ly state  officers,  and  their  salaries  to  be  met  and 
paid  by  a  fund  derived  frwn  Che  general  taxes 
laid  upon  the  property  of  the  people  of  the  state. 
That  it  is  legitimate  and  proper  thus  to  pay 
their  salaries  must  be  conceded  by  all,  and  has 
been  the  uniform  practice  of  the  state  from 
its  organisation  to  the  present  time.  If  this 
tw  BO,  It  is  ttecause  it  u  a  state  purpose.  In- 
volving the  charge  on  the  state  treasury,  and 
we  think  it  follows  of  necessity  that,  being  a 
state  purpose,  it  cannot  be  a  county  or  corpora- 
tion purpose  at  the  same  time,  nidess  the  two 
things  BO  definitely  distli^ished  in  the  Oonsti- 
tntion  are  Interchangeable,  or  are  but  one  and 
the  same.  •   •  • 

"In  view  of  these  principles,  we  think  it  clear 
that  a  judge  of  court  established  under  the  Con- 
stitution of  the  state  as  a  repository  or  part  of 
Its  judicial  power,  required  by  the  Constitution 
to  leave  a  fixed  salary  to  be  ascertained  by  law, 
can  never  be  held  to  be  a  county  officer  in  any 
constitutional  sense,  nor  his  salary  a  charge 
ujKm  the  county  treasury,  as  a  cotmty  purpose 
for  which  the  particular  locality  can  be  taxed 
by  its  county  court.  These  judges  are  state 
judges,  and  as  such  their  salary  must  be  paid 
by  the  state,  and  not  by  the  county,  whose  judg- 
es they  are  not." 

The  second  case  is  similar  In  its  facts  to 
the  earlier  one,  and  a  like  conclusion  was 
reached  therein.  In  Its  opinion  the  court 
quoted  largely  from  the  opinions  in  the 
earlier  case,  and  summed  up  Its  conclusions 
in  the  following  language: 

"The  several  Judges  of  the  chancery,  circuit, 
and  criminal  courts  which  may  from  time  to 
time  be  created  by  the  General  Assembly  are 
unquestionably  state  officers,  elected  and  com- 
missioned for  state  purposes ;  and  their  salaries 
muBt  be  wholly  and  entirely  fixed  by  the  Gen- 
eral Assembly,  and  paid  out  of  the  state  treas- 
ury. The  payment  of  these  salaries  Is  not  a 
county  purpose,  snd  no  authority  can  be  dele> 

Sted  to  any  county  court  of  the  state,  author. 
ng  it  to  iiicrease  them,  or  to  make  ^em  any 
appropriation  of  county  revenue  for  their  pay- 
ment.** 
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max  cne  several  juages  oi  tne  coancery,  cir- 
colt,  and  criminal  courts  were  state  offl- 
cera,  elected  and  commissioned  for  state  pur- 
poses ;  that  the  payment  of  such  salaries  was 
not  a  county  purpose;  and  that  the  Legis- 
lature was  without  power  to  delegate  to  the 
county  authority  to  appropriate  money  to 
Increase  their  salaries  for  these  reasons. 
Holding,  as  we  do,  that  our  superior  courts 
are  not  wholly  state  courts,  existing  alone 
for  state  purposes,  and  the  Judges  thereof 
not  wholly  state  officers,  it  Is  plain  that 
these  cases  are  not  authority  for  the  conclu- 
sion that  the  Legislature  Is  without  power  to 
authorize  the  counties  to  make  appropria- 
tloDB  for  an  Increase  In  the  salaries  of  such 
Judges. 

These  considerations  require  an  affirmance 
of  the  judgment  appealed  from,  and  It  will 
be  so  ordered. 

CROW,  a  J.,  and  PABKiSR,  MOBBIB,  and 
MOUNT,  JJ.t  concur. 


CARSTENS  et  ux,  t.  DB  SELLEM  et  aL 
(No.  12246.) 
(Supreme  Court  of  Washington.  Dec.  17, 1914.) 

1.  STATntES  (S  118*)— Titus  and  SuBraoia 

OT  Acts. 

Laws  191S,  p.  196,  the  title  of  which  recites 
that  It  la  an  act  creating  a  department  of  ^i- 
calture,  providing  for  the  organization  and  ad- 
ministration thereof,  defining  the  powers  and 
duties  of  its  officers  and  emptoyes  in  relation  to 
agricnlture,  horticulture,  etc.,  providing  penal- 
ties for  the  violation  thereof,  and  repealing  cer- 
tain acts  and  parts  of  acts,  does  not  violate 
Const,  art.  2,  S  19,  providing  that  no  bill  shall 
embrace  more  than  one  subject,  and  that  shall 
be  expressed  In  the  title,  as  Its  single  purpose 
is  to  create  a  department  of  agriculture  and  de- 
fine its  powers  'and  duties,  and  the  fact  tbat 
duties  which  do  not  strictly  appertain  to  agri- 
cidture  are  imposed  upon  the  department  does 
net  make  the  act  douUe  in  its  scope  and  pur- 
pose. 

[Ed.  Note. — For  other  eases,  see  Statutes, 
Cent  t>ig.  SI  164^167;  Dec.  Dig.  f  119.»] 

2.  Statutes  (5  141*)— Revision  ob  Amend- 
ment—Constitution  ai.  Pbovisions. 

Laws  1913,  p.  196,  relative  to  the  depart- 
ment of  agriculture,  does  not  violate  Const,  art 
2,  i  S7,  providing  that  no  act  shall  be  revised 
or  amended  by  mere  reference  to  its  title,  but 
that  the  act  revised  or  the  section  amended  sball 
be  set  forth  at  full  length,  though  it  imposes 
certain  duties  upon  the  commissioner  of  agricul- 
ture which  by  other  statutes  are  imirased  upon 
other  officers. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  S9  48,  198,  209 ;  Dec.  Dig.  {  141.*] 

8.  AOBICULTOBB  (§  1*)— CONBTITTITIONAL  LAW 

(S  278*)— Statotobt  Requlation— Due  Pbo- 

CB88  or  Law. 

Laws  1009,  p.  495,  authorizing  horticul- 
tural inspectors  to  disinfect  trees  and  other 
horticultural  products  and  supplies  in  case  the 
owner  or  person  having  them  in  charge  shall 
not  do  so  after  notice,  and  to  destroy  ^och  as 
cannot  be  properly  disinfected,  does  not  deny 
due  process  of  law,  by  failing  to  adequately  pro- 


duties  theretofore  vested  In  the  commissioners 
of  liorticolture,  and  the  district  horticultural 
inspectors,  and  providing  in  Bcction  9  tbat  any 
person  aggrieved  by  any  finding,  order,  or  a(^ 
of  any  inspector  in  the  department  of  agricul- 
ture may  appeal  therefrom  to  the  commissioner, 
who  shall  determine  the  appeal,  raider  his  deci- 
sion, and  report  it  to  the  appellant  and  to  the 
inspector,  tbat  such  decision  shall  specify  the 
further  proceedings  to  be  had,  but  shall  not  pre- 
clude an  appeal  or  proper  action  in  *tbe  courts, 
as  this  section  by  clear  implication  holds  the 
order  of  the  inspector  in  abeyance  until  the  sub- 
ject-matter of  the  appeal  has  been  determined 
by  the  commissioner  and  reported  to  the  in- 
spector. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  |§  1,  3,  13,  14.  51:  Dec.  Dig.  f  !;• 
Constitutional  Law,  Cent.  Dig.  §§  763,  76!S, 
767-770,  772-777,  779-806,  80S-810,  816-824, 
907-924,  942;  Dec.  Dig.  i  278.  •] 

4.  COKHTITUHONAX  LAW  (S  278*)— I>UB  PRO- 
CESS OF  Law. 

Where  an  inspector  of  the  department  of 
agriculture,  pursuant  to  Laws  1909,  p.  495,  and 
Laws  1913,  p.  196,  (Rive  plaintiffs  notice  that 
trees  upon  their  land  were  infected  with  fire 
blight  which  had  been  declared  by  the  depart- 
ment to  be  a  disease  injurious  to  the  horticul- 
tural Interests  of  the  state  and  requiring  them  to 
disinfect  such  trees  or  parts  thereof  as  coiUd  be 
disiufected,  and  destroy  such  as  could  not  be 
disinfected  within  five  days,  and  upon  plaintilbi' 
failure,  entered  upon  their  lands  and  destroyed 
such  trees,  branches,  and  limbs  as  were  in- 
fected with  such  blight  and  could  not  be  disin- 
fected, the  notice  given  plaintiffs  was  not  so 
short  as  to  amount  to  a  denial  of  due  process 
of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SS  763,  765,  767-770,  772- 
m,  779-806.  80S-8IO,  816-824,  907-924,  942; 
Dec.  Dig.  I  278.*] 

5.  ConsTTTUTioNAi.  LAW  (}  62*)— Delbqatioh 

Off     LBOISI.ATIVE     POWEBS  —  AGBICULTUnAI. 

AND  HOBTICm.TUBAL  LAWS. 

Laws  1909,  p.  497,  S  7,  subd.  "b."  author- 
izes the  commissioner  of  agriculture  to  enforce 
ail  laws  relating  to  horticulture  and  horticul- 
tural interests.  Section  12,  subd.  "c,"  author- 
izes horticultural  inspectors  to  inspect  orchards, 
nurseries,  etc.,  for  the  purpose  of  ascertaining 
whether  they  are  infected  with  any  disease  or 
pest  injurious  to  fruit  trees,  and  to  take  steps 
to  disinfect  them  and  prevent  the  spread  there- 
of. Subdivision  "g"  authorizes  them  to  disin- 
fect or  cause  to  be  dlsinf^ted,  orchards,  trees, 
etc.,  in  case  the  owner  shall  not  do  so  after  no- 
tice, and  if  the  trees,  etc.,  cannot  be  properly 
disinfected,  to  destroy  them.  Subdivision  *i" 
authorizes  them  to  prevent  the  introduction 
and  spread  of  diseases  or  pests  injurious  to  trees 
and  plants,  and  to  prescribe  and  8i»eeify  means 
and  methods  to  be  employed  for  the  disinfection 
of  trees,  etc  Section  23  requires  the  owners  of 
premises  on  which  fruit  trees  are  growing,  and 
which  are  found  to  be  infected  with  "any  dia- 
eaae  or  pest  to  which  the  same  may  be  subject," 
to  take  such  means  as  may  be  prescribed  by  law 
or  by  the  commissioner  of  horticulture  to  disin- 
fect them,  and  if  they  cannot  be  disinfected, 
to  destroy  them.  Section  24  provides  tbat  the 
diseases  and  pests  injurious  to  nursery  slociE, 
fruit  trees,  etc.,  to  be  guarded  against  and  treat- 
ed and  disinfected,  shall  include  any  and  all 
such  diseases  and  pests  as  the  commissioner  of 
horticulture  shall  specify  and  describe  in  bulle- 
tins to  be  issued  by  turn  as  injurious  to  the 
fruit  end  horticultural  interests  of  the  state. 
Beld,  that  though  the  statute  does  not  specifi- 
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emUy  entunerate  tbe  disemeB  or  petti  to  b« 
eradicated,  it  do«i  not  vest  leglfllative  power  In 
the  commisstODer  in  Tiolation  of  Coost.  art.  2, 
I  1,  providing  tbat  the  legisIatiTe  poweri  ihall 
be  vested  bi  the  Senate  and  Home  of  Bepre- 
sentativeB,  aa  It  merely  delegatefl  to  the  com- 
missioDer  the  power  to  determin*  fact*  upon 
which  tlie  law  oecoinei  operative. 

[Ed.  Note.— For  otiier  cosea,  aee  Gonstitution- 
alXaw,  Cent  Vig.  Sf  94-102;  Dec.  Dig.  }  62.*] 

6.  AOBXCULTUBE  (]  2*)  —  DBFAXTMENTS  Ot 
AeSIOUimJBE— AfPOIimCEKT  OP  IK8PECT0E8. 
A  certificate  of  the  eomminioner  of  agri- 
culture, certifying  tbat  a  person  therein  named 
waa  a  duly  appointed,  qualified,  and  acting  in- 
spector of  the  department  of  agricultnre  of  the 
state,  and  as  such  vested  with  fnll  anthortty 
to  Inforce  all  provlsiona  of  the  statute  and  regu- 
lations relating  to  the  department  of  agricul- 
ture, substantially  comjdied  with  Laws  1913, 
p.  198,  S  8,  providing,  relative  to  the  appoint- 
ment by  the  commissioner  of  assistants,  inspec- 
tors, etc.,  that  he  shall  designate  the  division  of 
the  department  to  which  any  assistant  or  in- 
jector shall  be  assigned,  but  that  an  as^tant 
or  inspector  may  be  assigned  to  more  than  one 
division,  thoui^h  the  certificate  did  not  asaigo 
the  inspector  to  any  division. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Die  I  6;  Dec.  Dig.  {  2.«] 

Department  I.  Appeal  from  Superior 
Court,  Takima  Comity;  B.  B.  Preble,  Judge. 

Action  by  J.  H.  Caratens  and  wife  against 
F.  B.  De  Sellem  and  othen.  From  a  Judg- 
ment  dismissing  the  action,'  plaintiffs  appeaL 
Affirmed. 

McAulay  A  Meigs,  of  Nortb  YaUma,  lor 
appellantfl.  Harold  B.  Gilbert,  of  Norfh 
Takima,  for  re^ndents. 

GOSB,  J.  This  la  an  action  for  damages  for 
entUi^  down  and  destroying  certain  pear 
trees,  and  for  cutting,  mntllatlng,  and  injur- 
ing other  pear  trees,  upon  premises  belonging 
to  the  plalntifls  in  Yakima  county.  The  de* 
fendants  answered,  admitting  the  plalntiffB' 
owDersbtp  of  the  trees  and  the  aoU  upon 
whlcb  they  grew,  and  admitting  that  tbey  cut 
down  and  destroyed  certain  pear  trees,  and 
tliat  they  cnt  out  certain  portions  of  other 
pear  trees.  Tbey  allege  affirmatively  by  way 
of  Justification  that  the  defendant  De  Sellem, 
at  and  before  the  dates  mentioned  In  the 
complaint,  waa  the  duly  appointed,  qualified, 
*  and  acting  inspector  of  and  for  the  depart- 
ment of  agriculture  for  the  state  of  Washing- 
ton ;  that  In  July,  1918,  the  assistant  commis- 
sioner of  agriculture  Issued  a  bulletin  de- 
<darlDg  tbat  pear  blight  Is  a  disease  and  pest 
Injurious  to  the  horticultural  Interests  of 
the  state;  tbat  the  pear  trees  in  question  at 
the  time  of  the  cutting  were,  and  for  a  year 
prior  thereto  had  been,  atTected  with  i>ear 
bUg&t;  tbat  pear- blight  is  a  contagious  dis- 
ease affecting  pear,  apple,  and  other  fruit 
trees;  that  many  of  the  trees  In  plaintiffs' 
ordiaid  were  practically  destroyed  by  such 
blight,  and  others  were  more  or  less  affect- 
ed by  It;  that  on  the  2d  day  of  March,  1914, 
the  defendant  De  SeUem  as  such  Inspector 
served  a  notice  upon  the  plaintiffs,  stating 


that  their  orchard  upon  certain  lands  de> 
scribed  In  the  notice  (the  trees  in  question) 
was  Infected  with  fire  blight  which  had  been 
declared  by  the  assistant  commissioner  ot 
agriculture  to  be  a  disease  Injurious  to  the 
horticultural  Interests  of  the  state,  and  re- 
quiring them  "to  pull  or  cut  out  all  trees 
or  parts  of  trees  affected  whidi  candot  be 
protierly  disinfected,  and  destroy  same  by 
burning;  to  disinfect  all  diseased  porta  tbat 
can  be  properly  disinfected."  The  notice  re- 
quired them  to  commence  work  within  five 
days  fnnn  the  date  of  the  notice  and  to  com- 
plete it  by  March  17th.  It  Is  further  al- 
lied that,  at  the  time  of  serving  the  notice, 
the  defendant  De  Sellem  gave  the  plaintiffs  a 
copy  of  the  bulletin  referred  to  in  the  noUce; 
that  tbe  plaintiffs  failed,  neglected,  and  re- 
fused to  do  any  of  the  things  mentioned  In 
the  notice  within  the  time  therein  stated  or 
at  all,  and  that  the  defendant  De  Sellem  in 
his  official  capacity,  with  the  asdstance  of 
the  other  defendants,  on  the  23d  day  of 
March,  1914,  entered  upon  the  plaintiffs' 
premises  and  cut  down  the  trees  mentioned 
In  plaintiffs'  complaint.  It  la  further  al- 
leged tbat  each  and  every  one  of  such  pear 
trees  was  Infected  with  pear  blight  to  such 
an  extent  as  to  render  It  incapable  of  disin- 
fection, and  to  such  an  extent  that  the  In- 
fection could  not  be  eradicated  by  any  meth- 
ods known  to  the  science  of  horticulture ; 
and  that  the  defendants  cut  branches  and 
limbs  from  various  other  trees  on  plaintiffs'- 
premises  whlcb  were  Infected  with  such 
blight  and  burned  the  same;  "that  no  tree 
was  cat  out  and  no  branch  from  any  tree  was 
cut  away  uve  and  exc^t  audi  as  was  nec- 
essary to  preserve  the  health  of  the  surround- 
ing trees,  and  save  and  except  aucb  limb  or 
tree  could  not  be  saved  by  disinfection."  A 
demurrer  to  the  new  matter  ideaded  in  the 
answer  was  interposed  by  the  plaintiffs  and 
overruled.  The  plaintiffs  electing  to  stand 
upon  the  demurrer  and  declining  to  plead 
further,  a  Judgment  was  entered  dismissing 
the  action.  Plalntlfh  have  appealed. 

[1]  Tbe  first  point  argued  is  that  the  stat- 
ute (Laws  1913,  p.  196  et  seq.)  is  unconsti- 
tutional in  tbat  It  violates  section  19,  art  2, 
of  the  Constitution,  wbidi  provides  that  no 
bin  shall  embrace  more  than  one  subject,  aud 
that  shall  be  expressed  In  tlie  title.  The  ti- 
tle of  the  act  is  as  follows: 

"An  act  creating  a  department  of  agriculture, 
providing  for  the  organization  and  adminis- 
tration thereof,  defining  the  powers  and  du- 
ties of  its  officers  and  employes  in  relation  to 
agriculture,  horticulture,  live  stock,  dairying, 
state  fairs,  foods,  drinks,  drugs,  oils,  and 
other  kindred  subjects,  providing  penalties  for 
the  violation  thereof,  and  repealing  certain 
acts  and  parts  of  acts." 

The  first  section  of  the  act  provides  that 
there  shall  be  a  department  of  the  state 
government  known  as  the  "department  of 
agriculture,"  which  ahall  be  charged  with 
the  administration  of  the  laws  relating  to  ag- 
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rlcnltare,  horticulture,  and  otber  defined  In- 
dustries. Section  2  provides  that  the  office 
of  commlssicmer  of  agriculture  la  hereby  cre- 
ated. Other  sections  of  the  act  define  the 
powers  and  duties  of  the  commlsaloner  of 
agriculture.  The  purpose  of  the  act  la  clear- 
ly single,  viz.,  to  create  a  department  of 
agriculture  and  define  Its  powers  and  duties. 
The  fact  that  duties  which  do  not  strictly 
appertain  to  agriculture  are  imposed  upgn 
the  department  does  not  make  the  act  double 
in  its  scope  and  purpose.  Aylmore  t.  Seattle, 
48  Wash.  42,  92  Pac.  932;  Seattle  t.  Barto, 
31  Wash.  141.  71  Pac.  735;  Marston  T. 
Humes,  3  Wash.  267,  28  Pac.  620;  State  ex 
reL  Lindsey  v.  Derbyshire.  79  Wash.  227,  140 
Paa  640;  State  T.  Asotin  County,  79  Wash. 
634,  140  Pac.  914;  Maxwell  t.  Lancaster, 
143  Pac.  1G7. 
In  Marston  t.  Humes  it  la  said  that: 
*****  So  limg  as  the  title  embraces  but 
one  subject  It  is  not  Inimical  to  such  constitu- 
tional .proTirion,  even  although  the  subject  as 
thus  used  contains  any  number  of  sub-subjects." 

It  Is  farther  said  that  an  act  to  provide 
a  code  of  dvll  procedure  would  not  be  In- 
valid although  Innumerable  sub-snbjects  could 
be  carved  out  of  It.  and 'that  "the  Legisla- 
ture may  adopt  as  comprehensive  a  tttle  as 
It  sees  fit  and,  If  such  title  when  taken  by 
itself  relates  to  a  unified  subject  or  ob- 
ject, it  Is  good,  however  much  sudi  unified 
subject  Is  capable  of  division." 
In  State  v.  Asotin  County  we  said: 
"It  is  sufficient  if  it  indicates  to  an  inquiring 
mind  the  scope  and  purpose  of  the  law.  The 
title  may  be  general  and  will  include  all  mat- 
ters incidental  and  germane  thereto." 

[2]  It  is  next  argued  that  the  act  is  vio- 
lative of  section  37  of  article  2  of  the  Consti- 
tution, which  provides: 

"No  act  shall  ever  be  revised  or  amended  by 
mere  reference  to  its  title,  and  the  act  revised 
or  the  sectioD  amended  shall  be  set  forth  at 
full  length." 

The  act  does  not  purport  to  be  amendatory. 
It  is  an  Independent  act,  directly  repealing 
certain  enumerated  sections.  It  is  true  that 
the  act  imposes  certain  duties  upon  the  com- 
missioner which  by  other  statutes  are  impos- 
ed upon  other  officers.  But  we  do  not  think 
this  fact  renders  the  act  obnoxious  to  the 
provision  of  the  Constitution  under  review. 
Spokane  Grain  &  Fuel  Co.  v.  Lyttaker,  69 
Wash.  76,  109  Paa  316.  That  case  Umlta  the 
scope  of  Copland  v.  Pirle,  26  Wash.  481,  67 
Pac.  227,  90  Am.  St  Rep.  768,  relied  upon 
by  the  appellants.  In  the  Lyttaker  Case  we 
said: 

"The  Legislature  may  embody  all  legislation 
relating  to  a  given  subject  in  a  single  act,  or 
it  may  cover  the  subject  by  a  succession  ot 
acts.  This  is  entirely  a  matter  of  legidatlve 
discretion  over  which  we  can  assume  no  con- 
trol." 

In  this  case  Judge  Budkln  collates  and 
reviews  the  auth(Hltie«  at  I«Dgth,  The  case 
may  be  read  with  profit  by  those  Interested 
tn  the  subject. 

IS,  4]  It  is  argued  that  the  act  Is  In  oon- 


travmtion  of  the  dne  process  ot  law  clause 
of  the  Constitution:  (a)  Because  It  does 
not  adequately  provide  for  a  review  at  the 
decision  of  the  Inspector,  and  (b)  because  five 
days*  notice  was  insufficient 

l%e  answer  to  the  first  objection  Is  found 
in  section  9  of  the  act  It  provides  that  any 
person  aggrieved  by  any  order  or  act  of  any 
assistant  or  Inspector  In  the  department  of 
agriculture  may  appeal  from  such  findings, 
order,  or  act  to  the  commissioner,  who  sbsll 
forthwith  proceed  to  hear  and  determine 
such  appeal,  r^der  his  decision  thereon,  aod 
report  the  same  to  the  appellant' and  to  sndi 
assistant  or  Inspector. 

"Such  decision  shall  specif  the  furUier  pro- 
ceedings to  be  had  in  the  premises.  Such  deci- 
sion snail  not,  however,  preclude  an  appeal  or 
proper  acdon  in  the  courts  la  eases  where  sock 
rights  would  otherwise  exist,** 

This  section  by  clear  Implication  holds  the 
order  of  the  subordinate  officer  in  abeyance 
until  the  subject-matter  of  the  appeal  has 
been  determined  by  the  commissioner  and 
reported  to  the  officer  who  iBsued  the  order. 

In  respect  to  the  second  proinmltlon,  it 
cannot  be  said  that  the  time  allowed  for  the 
commencement  of  the  work  was  insufficient 

[6]  It  is  contended  that  the  act  violates 
section  1,  art  2.  of  the  Constitution,  in  that 
it  purports  to  vest  legislative  power  in  the 
commissioner.  The  act  relating  to  horticul- 
ture (Laws  1909,  page  495)  requires  the  com- 
missioner of  horticulture  (section  7,  "b")  to 
enforce  all  laws  relating  to  borticniture  and 
horticultural  Interests;  (section  12,  "c")  to 
Inspect  orchards  for  the  purpose  of  ascer- 
taining whether  the  same  are  Infected  with 
any  diseases  or  pests  injurious  to  i^t  trees, 
and  to  take  steps  to  dWlnfect  the  same  and 
prevent  the  spread  thereof ;  (section  12,  "f) 
to  disinfect,  or  canse  to  be  disinfected,  or- 
diards,  nursery  stock,  trees,  fruit  and  otiier 
horticultural  products  and  supplies,  in  case 
tlie  owner  or  person  having  the  same  in 
charge  shall  nc^  do  so  after  notice;  and, 
in  case  of  trees,  fruit,  etc.,  which  cannot  be 
properly  disinfected,  to  destroy  the  same,  or 
cause  same  to  be  destroyed;  (section  12,  "1*^ 
to  prevent  the  Introduction  and  spread  ot 
diseases  of  or  pests  injarlous  to  fruit  trees 
and  horticultural  plants,  fruit,  and  otb^ 
products,  and  to  prescribe  and  qtedfy  the 
means  and  methods  to  be  employed  for  the 
disinfection  of  trees,  fruit,  and  horticultural 
products.  Section  23  of  this  act  makes  it  the 
duty  of  the  owner  of  promisee  on  whldi  fruit 
trees  are  growing.  In  event  it  is  found  that 
they  are  infected  with  any  disease  or  pest  to 
which  the  same  may  be  subject,  to  "prompt- 
ly take  aod  use  such  methods  as  may  be  pre- 
scribed by  law  or  by  the  state  commlsaloner 
of  horticulture  to  disinfect  the  same,  and 
in  event  such  nursery  sUxA,  fruit  trees, 
shade  trees,  ornamental  shrubbery  and  b<H^ 
ticultural  plants  cannot  be  disinfected  to 
promptly  destroy  the  same."  Section  24  of 
the  act  (Rem.  &  Bal.  Ood^  {  S09^  provides: 
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*^he  diseases  of  and  pests  injuiions  to  oarMry 
Btocl,  trait  trees,  shads  trees,  ornamental  shrab- 
bery  and  faorticaltural  plants  to  be  guarded 
against  and  treated  and  dislofected  for  as  in 
the  next  preceding  section  provided  shall  include 
any  and  all  such  diseases  or  pests  as  the  state 
commissioner  of  bortlcaltnn  shall  specify  and 
describe  in  the  bolletlns  to  be  issned  by  him  as 
injurious  to  the  fndt  and  horticultural  interests 
of  the  state.** 

It  will  be  seen  that  the  act  spedflcaliy 
provides  that,  if  tnilt  trees  are  Infected  with 
"any  diaeaae  or  pest"  to  whlcb  the  same 
may  be  subject,  it  is  made  the  duty  of  the 
owner,  if  they  (Stnnot  be  dbdnteetied,  "to 
promptly  destroy"  them. 

It  is  alleged  in  the  answer  and  admitted  by 
the  demurrer  that  the  trees  In  Question 
were,  at  the  time  of  the  serving  of  the  notice, 
and  for  a  year  prior  tbereto  had  been,  in- 
fected with  pear  blight,  a  contagious  disease, 
and  that  many  of  the  trees  were  practically 
destroyed  by  such  blight  and  others  more 
or  less  affected  by  it.  In  the  light  of  the 
act,  we  think  the  duties  Imposed  uiran  -the 
commissioner  are  administrative  and  not  leg- 
islative. 

In  Locke's  Appeal,  72  Pa.  498,  IS  Am.  Bep. 
716,  it  is  said; 

"The  Legislature  cannot  delegate  its  power  to 
make  a  law ;  but  it  can  make  a  law  to  delegate 
a  power  to  determine  some  fact  or  state  of 
things  upon  whkh  the  law  makes,  or  intwds 
to  make,  its  own  action  depend." 

See  to  the  tame  eflEect:  State  ex  zeL  Ore- 
gon B.,  etc.}  Co.  T.  B.  B.  Com.,  62  Waata.  17, 
100  Paa  179 ;  Health  Department  t.  Rector, 
145  N.  Y.  32,  S9  N.  E.  833,  27  L.  B.  A.  710, 
46  Am.  St  Bep.  CPTO;  Horst  r.  Wamw,  102 
Mlcta.  288,  «0  N.  W.  440,  26  L.  B.  A.  484.  47 
Am.  St  R^  S2S;  Field  v.  Clark,  143  U.  8. 
049, 12  Sup.  Ct  486,  86  L.  Ed.  294. 

It  is  true  that  the  atatute  does  not  qpedf- 
Ically  enumerate  the  dtseases  or  pests  to 
be  eradicated.  It  simply  provldea  that,  if  the 
disease  or  peat  nlsts  and  cannot  be  cored 
by  dlstaifection,  tbe  owner  shall  promptly 
destrdy  the  trees.  It  anthoilzes  ttxe  com- 
missioner to  promulgate  rules  and  regula- 
tions fOr  ««dicatlng  disease?  and  pests,  to 
tbe  eoA  that  their  spread  may  be  prevented. 
In  this  respect  the  state  Is  exerdsbig  Its 
sovereign  power,  commonly  called  its  police 
power.  Broadly  stated,  the  police  power  of 
tbe  state  la  lha  state's  law  of  self-defense, 
in  respect  to  both  persona  and  property. 
State  T.  Mountain  Timber  Co.,  76  Wash.  581, 
136  Pac.  646.  In  taiat  case  we  said: 

"Having  in  mind  tbe  sovereignty  of  the  state, 
it  would  be  folly  to  define  the  term.  To  define 
Is  to  limit  that  which  from  the  nature  of  things 
cannot  he  limited,  but  which  is  rather  to  be 
adjusted  to  conditions  touchlne  the  common  wel- 
fare, when  covered  by  legislative  enacttnents. 
Tbe  police  power  is  to  the  public  what  the  law 
of  necessity  Is  to  the  individual.  It  is  com- 
nrehmded  in  the  maxim,  'Salus  populi  suprana 
lex.*   It  Is  not  a  rale;  It  Is  an  evolution." 

Tbe  appellants  have  cited  Schaezl^  t. 
Cabanlss,  135  Cal.  466,  67  Pac.  755,  66  L 
B.  A.  783,  87  Am.  St  B^  122,  and  State  ex 


rel.  Adams  v.  Burdge,  95  Wis.  390,  70  N.  W. 
347,  3T  L.  R.  A.  157,  60  Am.  St  Rep.  123. 
A  reference  to  the  former  case  will  show  that 
the  law  under  review  confem^  upon  the  eom- 
misi^oner  of  labor  certain  arbitrary  powers, 
and  in  effect  delegated  the  lawmaking  pow- 
er to  the  commissioner  and  made  his  ipse 
dixit  final  and  conclusive.  In  State  ex  rel. 
Adams  V.  Bnrdge  the  substance  of  the  opin- 
ion is  stated  in  the  syllabus  as  follows: 

'There  Is  no  statute  In  this  state  authorizing 
compulsory  vaccination,  nor  any  statute  which 
requires  vaccination  as  one  of  tbe  conditions 
of  the  right  or  privilege  of  attending  the  public 
schools ;  and,  in  tbe  absence  of  any  such  stat- 
ute, a  rule  adopted  by  the  state  board  of  health 
•  •  •  excluding  from  public  and  other  schools 
all  school  children  who  do  not  preaent  certifi- 
cates of  vaccination  cannot  be  sustained  as  a 
valid  exercise  ot  the  police  powers  of  that 
board." 

Tested  by  tihe  rule  steted  in  Locke's  Ap- 
peal, we  think  tbe  law  does  no  more  than  to 
delegate  a  power  to  the  commissioner  to  de- 
termine some  fact  or  stete  of  things  upon 
which  the  law  becomes  operative.  It  is  im- 
practicable, if  not  imposaUtle,  for  the  law- 
making power  to  foreknow  and  specifically 
enumerate  all  contagious  diseases  and  pests 
that  may  arise  affecting  the  horticultural  in- 
dustry of  the  state.  To  meet  the  necessities 
caused  by  new  diseases  as  they  may  occur, 
and  prevent  their  spread,  matters  purely  ad- 
ministrative may  be  left  to  administrative 
officers.  If  this  were  not  so,  the  lives  and 
property  of  the  people  might  frequently  be 
placed  in  jeopardy  by  the  occurrence  of  some 
new  contagion  wlilch  the  lawmaking  branch 
of  the  government  had  not  foreseen. 

[6]  The  last  contention  is  that,  because 
the  certificate  of  appointment  of  the  respond- 
ent De  Sellem  la  general  and  falls'  to  assign 
him  any  division,  he  was  acting  without 
anthority  in  the  premises.  Section  8  of  tbe 
act  ittovides  Oiat  the  commissioner  of  agri- 
etiltnre  shall  designate  the  division  of  the 
d^rtment  to  which  any  assistant  or  in- 
spector apiKdnted  by  him  shall  be  ass^ed. 
and  that  "an  assistant  or  Inspector  may  be 
asaigned  to  more  than  <me  division."  Bis 
cerUflcate  Is  as  follows: 

'^Tfais  is  to  certify  that  T.  B.  De  Sellem  Is  a 
duly  appointed,  qualified  and  acting  inspector  of 
the  department  of  agriculture  of  the  state  of 
Washington,  and  as  aneh  la  vuted  with  fan  au- 
tborit?  to  enforce  all  provisions  ot  the  statutes 
and  regnlatlous  rating  to  the  department  of 
agriculture  of  tbe  said  stete." 

Tbl8  certtBcate  is  regularly  dgned  by  the 
commisBloner  of  'agriculture  It  will  be 
seen  that  the  act  contemplates  that  an  in- 
spector may  be  asdgned  to  more  than  one 
division.  Tbe  comnriasUm  of  the  respondent 
was  general.  We  think  it  snbstantlally  com- 
plies with  the  statutb 

The  judgment  Is  affirmed. 

PARKER.  MORRIS,  MOUNT,  and  MAIN, 
JJ.,  concur. 
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Tenen)  r.  BRICKSY  et  al.    (No.  123ia) 

(Supreme  Court  of  Waahingtcm.    Dee.  17, 
1914.) 

1.  STATUm  (I  110^*)  —  TiTLXfl  AND  SUB- 
JECTS OF  Acts. 

The  title  of  Laws  1913,  p.  356,  which  re- 
cites that  it  is  an  act  relating  to  the  protec- 
tioDt  propagation,  etc.,  of  game  birda.  animals, 
and  &Bb,  creating  a  coief  game  warden  and  a 
chief  deputy  game  warden,  county  game  com* 
miasiouers,  creating  the  office  of  county  game 
wardens,  relating  to  licensea  for  buntiog  and 
fiahing,  fixing  the  aeason  for  the  taking,  regu- 
lating the  transportation  and  possession  of 
game  animals,  birds,  and  fish,  is  sufficient  to 
cover  the  provision  of  section  4,  aubdiv.  7,  au- 
thorizing county  game  conmiissions  to  set  aside 
certain  parta  or  portions  of  their  counties  as 
game  preserrea  wnereln  no  game  bird,  animal) 
or  fiah  can  be  caught  or  killed  for  such  time, 
and  so  long  aa  they  may  see  fit  and  proper,  a^ 
the  title  need  not  be  an  index  of  the  contenta  of 
the  act,  but  is  sufficient  if  it  gives  notice  of  th; 
general  acope  and  purpose  of  the  act. 

[Ed.  Note.— Foe  other  cases,  see  Statateik 
Gent.  Dig.  H  180.        162,  163;  Dec  DlgVl 

2.  Constitutional  Law  (8  9S*)  —  Gaux  (I 
4*)— Staiuiobt  Bequlation  or  TAsina  of 
Oakb. 

Lawa  1918,  p.  3S9,  \  4,  aubdiv.  7,  author- 
tztng  county  game  commissions  to  create  game 
preservea  wherein  no  game  may  be  caught  or 
killed  doea  not  deprive  any  one  of  property 
rights  or  vested  privilegea.  as  under  uie  com- 
mon law  all  property  right  In  anlmala  feree 
natune  waa  in  the  sovereign  for  the  ose  and 
benefit  of  tbe  people,  and  the  killing,  taking, 
and  use  of  game  was  subject  to  abadCute  gov- 
ernmental control  and  this  absolute  power  to 
control  and  regulate  was  vested  in  the  colonial 
governments  as  a  part  of  the  common  law,  and 
passed  to  the  several  atatea  as  an  incident  of 
their  sovereignty,  and  was  retained  by  them 
subject  only  to  the  applicable  provisions  of  the 
federal  Constitution,  and  while  property  own- 
ers have  special  and  qualified  righta  or  privi- 
leges as  to  game  while  on  their  land,  protected 
by  the  laws  ot  trespass  as  against  other  per- 
sons, they  have  no  auch  rights  as  against  the 
state,  and  the  state  may  therefore  control,  reg- 
ulate, or  prohibit  the  taking  of  game  whereso- 
ever fonnd,  and  on  whosesoever  Land,  as  an  in- 
herent incident  of  the  police  power  oi  the  state. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dij;.  g|  176.  177.  181-185,  190- 
192,  194-200,  208.  213-224,  286;  Dec.  Dig. 
I  93      Game,  Cent.  Dig.  §  3;  Dec  Dig,  (  4.*| 

3.  Gakk  (S  4*)— Title  to  Game— Statotobt 

FbO  VISIONS. 

Laws  1913,  p.  365,  |  21,  providing  that  no 
person  shall,  at  any  time  or  in  any  manner,  ac- 
quire any  property  in,  or  subject  to  his  domin- 
ion or  control,  any  of  the  game  birds,  anlmala, 
or  fiab  or  parts  thereof  therein  mentioned,  but 
that  they  snail  always  be  and  remain  the  prop- 
erty of  the  state,  is  bat  declaratory  of  the  com- 
mon law. 

[Ed.  Note.— For  other  eases,  see  Game,  Cent 
Dig.  8  3;  Dec  Dig.  {  4.*] 

4.  Constitutional  Law  (|  208*)— Class 
Leoislatjon— Game  I^ws. 

Laws  1913,  p.  359,  8  4  eubdiv.  7,  authoriz- 
ing county  game  commissions  to  create  game 
preserves  wherein  game  may  not  be  caught  or 
kiUed,  doea  not  violate  the  conatitutional  in- 
hibition against  class  legislation,  aa  it  is  die 
univeraali^  of  the  operation  of  a  law  on  all 
persons  similarly  situated  with  reference  to  the 


ed  from  its  locatim  and  cbaxacter  for  m  game 
prcaerve  is  not  situated  similarly  to  other  land- 
owners with  reference  to  the  subject-matter  and 
purpose  of  a  law  for  the  protection  and  preser- 
vation of  game,  and  the  law,  except  aa  it  ap- 
plies to  landowners,  is  absolutely  uniform  in  its 
operation  on  all  persona,  as  no  one  can  hunt  or 
•take  game  or  fish  within  the  prescribed  terri- 
tory. 

[Ed.  Note.— For  other  caaea,  aee  (3oDStitutkm- 
al  lAw,  Gmt.  Dig.  H  6M^-677;  Dec  Dig.  f 
208.*] 

5.  CONSTITUnONAL  Law  (|  63*)  —  Leoisla- 
TivE  Functions— DELBOAnoR—SiATUTOBT 

PB0VI8I0N9. 

Laws  1913,  p.  359,  f  4,  subdiv.  7,  authoris- 
ing county  game  commissions  to  create  eame 
preserves,  is  not  invalid  as  an  unlawful  delega- 
tion of  legislative  functions  to  auch  commis- 
sions, as  the  act  waa  a  complete  law  in  all  of 
its  parts  when  it  left  the  hands  of  the  I>egia- 
laturcj  and  itself  supplies  all  the  substantive 
provisions .  of  the  law,  but  merely  declares  as 
a  part  of  the  law  a  condition  upon  which  It 
shall  operate  and  refera  to  the  commiaaion  ques- 
tions of  fact  as  to  the  expediency  of  its  local 
operation. 

[Ed.  Note.— For  other  caaea,  see  ConstitutloD^ 
al  Law»  Ont.  Dig.  U  106^4;  Dec  Dig.  { 
63.*] 

6.  GAUE  (J  4*)~STArUT0BT  PBOVISrONS— Au- 

thobizinq  Sbttino  Aside  or  Game  Pbe- 

fiEBVEa 

Laws  1913,  p.  359.  {  4,  subdiv.  7,  authoriz- 
ing county  commissions  to  create  game  pre- 
serves, but  providing  that  no  game  preserve 
shall  conaist  of  more  than  three  townshipa  in 
any  one  county,  ia  not  invalid  aa  granting  such 
arbitrary  and  unlimited  power  to  game  commis- 
sions as  to  constitute  an  unreasonable  exercise 
of  the  police  power,  aince  the  law,  when  con- 
strued in  accordance  with  the  rule  that  no  law 
should  be  so  construed  as  to  bring  about  an  un- 
constitutional result  if  it  is  capable  of  a  reason- 
able construction  compatible  with  the  obvious 
purpose  of  the  Legislature,  does  not  give  com- 
missions power  to  arbitrarily  select  land  as 
game  preserves,  bnt  only  power  to  select  land 
peculiarly  suitable  for  ^at  purpose,  and  while 
the  commission  is  given  a  discretion,  the  whole 
purpose  of  the  act  furnishes  a  guide  and  marlcs 
a  limit  to  that  discretioo,  which  excludes  the 
right  to  act  arbitrarily. 

[Ed.  Note. — For  other  cases,  see  Game.  Cent. 
Dig.  I  8;  Dec.  Dig.  S  4.«] 

7.  Evidence  (|  83*)— Pbesduption  — Reou- 

LABITT  AND  GoOD  FaITH  OP  OFFICIAL  AC- 
TION. 

Ever?  reastHiable  presumption  will  be  in- 
dulged in  favor  of  tiie  regularity  and  good  faith 
of  official  action  and  an  abase  of  dia^etiouury 
power  will  not  be  assumed  In  the  absence  of 
clear  and  convincing  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  105 ;  Dec.  Dig.  fi  83.*} 

8.  Game  (8  3i^*)— Gaue  Pbesbbveb— Powebs 
OF  Game  Cohhissiohb. 

Though  a  county  game  eommUsion  had  no 
power  to  make  an  order  forbidding  the  "feed- 
ing" of  grounds  prior  to  and  during  the  hunting 
season  to  entice  game  tliere  for  the  purpose  of 
killinJE,  it  tilt  custom  of  "feeding"  the  ground 
contributed  to  an  exceaaive  alaugbter  of  game,  it 
was  proper  for  the  commission  to  consider  that 
circumstance  In  determining  the  local  neces- 
sity for  a  game  preserve,  including  the  ground 
?o  fed. 

[Ed.  Note.— For  other  casea,  aee  Game,  CenL 
Dig.  I  2;  Dec.  Dig.  f  3%.*] 


*For  otbsr  cases  see  same  topic  and  section  NUMBER  ta  Dec.  Dig.  A  Am.  Dig.  Ker-Ne.  Series  A  Rep'r  Ind«x«a 
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D^rtmcnt  2.  ApfMftl  fMm  Superior  | 
Ckrart,  Skagit  County ;  J.  P.  Hoa^.  Jnige.  \ 

Action  by  0.  0.  Gawsey  and  otben  against 
W.  U  Bridcey  and  others,  in  vhldi  Bobert 
Woodbmn  aad  others  Interrened.  From  a 
judgment  for  defendants,  plaindtts  and  the 
inteirenera  appeal.  Affirmed. 

E.  C.  Million  and  Kerr  &  McCord,  all  ot 
Seattle,  for  appellanta.  Thomas  Smltb,  W. 
L.  BricKey.'and  C.  D.  Beagle^  all  of  Ht  Ver- 
non, for  respondents. 

BIjIIS,  J.  Action  to  enjdn  tlie  snforce- 
ment  of  an  order  creating  a  game  preserve  In 
Skagit  county.  The  plAlntifFs  emstitate  a 
gun  dnb,  and  hare  leased  for  a  term  of  years 
certain  lands  as  a  shooting  preserre,  Includ- 
ing lands  of  the  interveners,  and  have  for  a 
long  time  maintained  thereon  a  gun  dab,  and 
haT6  expoLded  considerable  atuns  in  pqQlp- 
ment.  Tt»  defendants  are  ttie  sherUft  prose* 
eating  attorney,  game  warden,  and  the  three 
members  oi  the  game  ctHnmisston,  of  Skagit 
ooonty,  appointed  under  the  Game  Code 
(Chapter  120,  Laws  of  1918,  p^  8S6  et  seq.)- 
Acting  under  section  4  of  that  law,  the  game 
commission  selected  certain  lands  as  a  game 
presenre^  'including  the  lands  covered  by 
the  platntifb'  lease  as  well  as  those  owned  by 
Qie  intervmers.  The  injunction  was  denied. 
Tlie  plaintlfb  and  interroners  have  appealed. 

The  appellants  attack  the  law  of  1018,  and 
particularly  sobdlTislon  7,  of  section  4,  claim* 
lug  that  it  Is  unconstltutlfnua:  (1)  Because 
the  title  of  the  act  is  Insnfflclent  to  cover 
the  prorislons  of  that  subdivision;  ^  be- 
cause that  subdivision  deprives  the  zwel- 
lants  of  valuable  property  rights  and  privi- 
leges without  due  process  of  law,  bears  un- 
equally on  different  persons  and  communities, 
and  is  class  legislation;  (3)  because  that  sub- 
division Is  a  delegation  of  l^islatlTe  powers; 
(4)  because  it  grants  arbitrary  and  unlimited 
powers  to  the  comtnlaslon.  It  Is  also  claimed 
that  these  powers  were  here  arbitrarily  ex- 
ercised. We  shall  consider  these  in  their  or^ 
der. 

[1]  (1)  The  title  of  the  act,  so  far  as  here 

material,  Is  as  follows: 

**An  act  relating  to  the  protection,  propagation, 
introdactiont  parchase,  and  restoration  of 
game  birdi,  game  animals,  and  game  fish, 
creatia^  a  chief  same  warden  and  a  chief 
deputy  game  warden,  county  game  commis- 
sioners, creating  the  office  ot  county  game 
wardens,  relating  to  licenses  for  banting  and 
filling,  fixing  the  season  for  the  taking,  reg- 
nlatfag  the  transportatimi  and  possession  of 
game  animal%  game  birds  and  game  fish." 

ma  moitioa  of  a  given  subject  hi  the  title 
la  notice  of  all  things  germane  to  Omt  sub* 
iett  found  In  the  act  The  title,  being  In- 
tended to  call  attention  to  the  subject-matter 
of  the  act,  need  not  be  an  Index  to  the  con- 
tents ot  the  act  It  Is  sufBdent  if  it  gives 
notioe  of  the  getmal  scope  and  purpose  of 
the  act  We  have  so  held  in  a  multitude  of 
cases.  See  State  ex  reL  Unds^  t.  Derby- 


I  shire,  19  Wash.  227,  282, 140  Pac.  540,  and 
I  cases  there  dted.  The  title  here  in  question 
indicates  ilie  broad  eoope  of  the  act  as  a  com- 
I  plcte  game  code  relating  to  the  protectlfHi, 
propagation,  introduction,  purdiase,  and  res* 
toratlon  <rf  game  birds,  game  animals,  and 
game  flsh.  The  creatim  of  gune  preserves, 
such  as  authorized  In  sobdlvislcni  7  at  section 
4,  being  dearly  an  appropriate  provision  to 
the  carrying  out  of  the  general  purpcne  out- 
lined in  tbe  title.  It  is  clearly  germane  there- 
to and  is  covered  by  the  tlUe. 

[1, 1]  (2)  Subdivision  7,  aection  4,  of  the 
act  reads  as  follows: 

Tnie  eonnty  game  commission  in  their  re- 
neetive  counties  iball  have  the  powu  and  au- 

tnority  by  giving  notice  thereof  by  publication 
for  three  successive  weeks  in  a  newspaper  pub- 
lished at  tbe  county  seat  of  such  county  de- 
scribing BOdi  landa  to  be  set  aside  as  a  game 
preserve,  to  set  aside  certain  parte  or  portloos 
of  their  respective  counties  as  game  preserves 
wherein  no  game  bird  or  game  animal  or  game 
fisb  can  be  caught  or  killed  wltbin  tbe  bounda- 
rlSB  thereof  for  socb  time  and  so  long  as  they 
may  see  fit  and  proper:  Providing,  however, 
that  no  game  preserve  6r  preserves  bo  set  aside 
by  said  county  ^me  commission  shall  consist  of 
more  than  three  (S)  townships  in  any  one  coun- 
ty."  Law*  of  1913,  page  359. 

Do  these  provtslons  tend  to  deprive  any  one 
of  property  rights  or  vested  prlvll^es? 
We  think  not  Under  the  common  law  of 
England  all  property  right  In  animals  fene 
natune  was  in  tbe  sovereign  for  the  use  and 
benefit  of  the  people.  Tbe  killing,  taking, 
and  use  of  game  was  subject  to  absolute 
governmental  control  for  the  common  good. 
This  absf^ute  power  to  control  and  regulate 
was  vested  In  the  colonial  governments  as  a 
part  of  the  common  law.  It  passed  with  the 
title  to  game  to  tbe  several  states  as  an  inci- 
dent of  thdr  sovereignty,  and  was  retained 
by  tbe  states  for  the  use  and  benefit  of  the 
people  of  the  states,  subject  only  to  any  ap- 
plicable provisions  of  the  federal  ConsHtn- 
tion.  Ceer  v.  Connecticut  161  U.  S.  519, 
527,  528. 16  Bnp.  Ct  600,  40  L.  Ed.  793;  Har- 
per V.  Galloway,  B8  Fla.  260,  61  South.  220, 
228, 20  L.  R.  A.  (N.  S.)  794,  19  Ann.  Cas.  235; 
State  T.  Snowman,  04  Me.  99,  46  Atl.  815,  50 
L.  B.  A.  044,  80  Am.  St.  Bep.  880;  Smith  v. 
States  16S  Ind.  Oil,  68  N.  B.  1044,  M  B.  A. 
404;  Bx  parte  Uaier,  108  OaL  470,  87  Pac 
402,  42  Am.  St  Bep.  129;  Magner  People, 
97  IlL  820;  State  v.  Hume,  B2  Or.  1,  90  Pac 
808;  Sherwood  v.  Stephens,  18  Idaho,  809,  90 
Pac.  845;  Hombcbe  v.  Whiter  20  Oolo.  App. 
13,  70  Pac.  920;  Frennd,  PoUoe  Power,  i  418. 
There  Is  no  private  right  in  tbt  dtlzen  to 
take  fish  or  game,  except  as  tfther  expreBsly 
given  or  infereotlally  suffered  1^^  the  state. 
State  V.  Tice,  09  Wash.  40S,  126  PaC  108,  41 
U  B.  A.  (N.  S.)  468.  Section  21  of  the  Game 
Code  provides: 

"No  person  shall  at  any  tfane  or  in  any  man- 
ner acqalre  any  property  in,  or  subject  to  bis 
dominion  or  control,  any  of  tiie  game  birds, 
game  animals,  or  game  fisb,  or  any  parts  there- 
of, of  the  game  birds,  game  animals  or  gam^ 
fidi  herein  mcutionsd,  bnt  ther  shall'  always 
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and  under  all  dreamataneea  be  and  remain  ttie 
PEopertr  of  the  rtate."   Laws  of  1913.  p.  865. 

Tbla  is  bat  declaratory  of  the  common  law. 
Winterer  qjiedal  or  gnaUfled  rlgbts  or*  more 
correctly  speaking.  prlvlleg«i,  a  landowner 
may  bare  aa  to  gam^  wbile  It  is  on  his  own 
land,  thongrb  protected  1^  the  laws  of  treqposB 
as  against  otber  pnsons,  bare  no  protectlMi, 
because  they  have  no  existence,  aa  against 
the  state.  Since  the  titie  to  game  Is  in  the 
state  for  the  common  good,  the  states  ligtA 
to  control,  regnlate,  or  prohibit  the  taking 
of  game  wheresoever  fonnd  and  on  whoaeeo- 
ever  land  Is  an  inherent  tauddent  of  the  j^Uce 
power  of  the  state.  Tiedeman's  Limitations 
of  Pcdice  Power,  f  121f.  It  may  be  exerctoed 
ad  libitom  so  long  as  the  regolatlon  or  pro- 
hibition bears  equally  on  all  persons  slmtlarly 
situated  with  reference  to  the  snbject-matter 
and  purpose  to  be  served  by  the  regulation. 
Portland  Fish  Oa.  v.  Beaaoa,  B0  Or.  147,  108 
Fac  122. 

[4]  Does  the  act  here  in  anestion  bear  un- 
equally on  persons  stmllarly  situated  so  as  to 
be  obnoxious  to  the  constitutional  inhibition 
against  class  l^dslation?  We  think,  not  It 
is  the  universality  of  the  operation  of  a  law 
on  aU  persons  of  the  state  similarly  situated 
with  reference  to  the  subject-matter  that  de- 
termine Its  validity  as  a  general  and  uni- 
form law,  not  the  extent  of  territory  in  which 
it  operates.  That  its  operation  may  not  be  at 
all  times  coextensive  with  the  territorial 
limits  of  the  state  is  usually  an  immaterial 
circumstance.  State  ex  rel.  Lindsey  v.  Der^ 
bysbire.  79  Wash.  227,  237, 140  Fac.  640.  The 
owner  of  land  which  from  Its  location  and 
character  is  peculiarly  suited  for  a  game  pre- 
serve is  not  situated  similarly  to  other  land- 
owners with  reference  to  the  subject-matter 
and  purpose  of  a  law  creating  a  preserve. 
The  subject-matter  and  purpose  Is  protection 
and  preservation  of  game.  It  is  so  declared 
In  the  title  of  the  act.  One  whose  land  Is 
thus  peculiarly  suited  to  meet  those  purposes 
obviously  occupies  a  different  relation  to  the 
purpose  of  the  law  from  that  occupied  by  one 
whose  land  is  not  so  suited.  When,  there- 
fore, the  state  authorizes  the  setting  apart 
of  bis  land  for  a  game  preserve  and  deprives 
him  and  all  others  of  the  privilege  of  taking 
game  thereon,  the  law  operates  equally  on  all 
persons  similarly  situated,  and  ia  a  proper 
exercise  of  the  police  power. 

In  this  phase  the  case  here  is  not  distin- 
guishable from  Hayes  v.  Territory,  2  Wash. 
T.  286,  6  Fac.  927,  where  a  territorial  law 
restricted  hunting  In  only  five  counties.  Ob- 
viously owners  of  land  in  those  counties  were 
subjected  to  restricted  hunting  on  their  own 
land,  while  owners  of  land  in  other  counties 
could  bunt  on  their  own  land  without  restric- 
tion. Tbe  law  was  assailed  as  invalid  on 
the  ground  that  it  granted  special  privileges. 
The  Territorial  Supreme  Court,  through 
Greeny  C.  3^  tersely  and  soundly  disposed 
of  the  aaesthm  as  follows; 


"The  game  law  in  question  restricted  hunt* 
ing  in  five  counties  only.  It  is  contended  that, 
for  this  reason,  it  is  iQcoDsistent  with  that  ia- 
bibition  in  the  Organic  Act,  which  forbids  the 
Legislature  from  granting  special  privileges. 
But  the  provisions  of  this  game  law  fall  with- 
out distinction  upon  all  inhabitants  of  tbe  ter- 
ritory. All  are  forbidden  to  hunt  at  certaiD 
seasons  within  the  coonties  named.  Z^ere  is 
no  special  privilege,  unless  it  be  In  favor  of  the 
brute  life  of  tbe  specified  area,  or  those  of  ho- 
man  kind  who  are  so  happy  as  to  be  alive  at 
the  hnntins  season." 

In  both  the  Hayes  Case  and  this  case  the 
circumscribed  geographical  op^atlon  (tf  the 
law  makes  the  diffwence  in  the  r^atlon  of 
those  owning  land  within  and  those  owning 
land  without  the  drcnmscribed  area.  Bar- 
ring this  difference,  the  law  is  absolutely 
uniform  In  its  operation  on  all  persons.  No 
one  can  hunt  or  take  game  or  flah  within  that 
area. 

The  case  of  Harper  t.  Galloway,  68  Fla 
265,  tSl  South.  226.  26  L.  B.  A.  (N.  8.)  7H 
19  Ann.  Cas.  235,  which  is  more  nearly  oppo- 
site than  any  other  case  cited  by  appellants  is 
not  a  parallel  to  the  case  bere.  It  presaits 
the  antlthesia  of  this  and  the  case  of  Hayes 
V.  Territory,  supr^  The  law  of  the  state 
of  Florida  there  Involved  r^^ulated  the  tak- 
ing of  game  in  a  single  count?.  It  required 
residents  of  the  state,  but  not  of  that  coun- 
ty, to  give  three  days' notice  to  the  game  war- 
den and  pay  a  special  licraise  tax  in  order 
to  be  permitted  to  bunt  In  that  county.  Nei- 
ther notice  nor  license  tax  was  required  of 
residents  of  that  county.  Obviously,  since 
the  game  of  the  state  belongs  to  the  state  tta 
the  benefit  of  all  the  people  of  the  state,  the 
requirement  of  a  notice,  and  license  tax  from 
other  citizens,  but  not  from  residents  of  tbe 
county,  was  an  unreasonable  and  unjnst  dis- 
crimination. It  imposed  a  burden  upon  s<Hne 
of  the  residents  of  the  state,  not  put  upm 
other  residents  of  the  state  with  reference 
to  the  subject  regulated,  thou^  all  stood  in 
the  same  relation  to  the  subject  regulated, 
barring  the  immaterial  incident  of  geographi- 
cal, location.  The  court  clearly  recognized 
that  fact  as  the  basis  of  its  decision.  We  hold 
that  the  section  complained  of  deprives  tbe 
appellants  of  ho  property  right,  bears  equal- 
ly upon  all  persons  similarly  situated,  and 
la  not  void  as  class  legislation. 

[S]  (3)  la  the  authority  conferred  upon  the 
county  game  conmnlsslon  to  select  and  set 
apart  lands  of  the  county  as  a  game  preserve 
an  unlawful  delegation  of  the  legislative  func- 
tion? We  think  not  It  se^s  to  us  a  con- 
clusive anaww  to  thla  quratlon  to  say  that 
the  law  was  a  comirtete  law  in  all  of  its  parts 
when  it  left  the  hands  of  the  Legislature. 
It  delates  tbe  making  of  no  substantive 
law.  All  tbe  substantive  provisions  of  the 
law  are  sapplled  by  the  act  itself.  It  merely 
declares,  as  a  part  of  the  law  Itself,  a  coodl- 
tiott  upon  which  it  shall  operate.  NeUber  the 
law  nor  any  part  of  It  wrings  from  the  ac- 
tlon  of  the  local  game  commission.  All  that 
the  law  rtfeiB  to  the  oommlsHion  ixe  qnes- 


Digitized  by  Google 


wub.) 


OAWBET  T.  BBIOKET 


941 


tiana  of  taxt  u  to  13h  expediency  of  Iti  local 
iveratioD.  In  tbls  aspect  it  Is  certftlnly  no 
more  Invalid  than  local  option  lawa,  toactalng 
the  sale  ot  intoxicating  Uauom,  which  axe 
noir  almost  tuiTenally  held  o(»sUtnti«iaL 
GoAley'a  OonatltatloDal  Ldmltatlons  {Tth  Bd.) 
p.  174. 

This  same  objection  was  lalsed  to  an  act  of 
Ckmsreaa,  anthorislng  the  Secretary  of  War 
to  make  each  mtes  and  lesnlatkHia  as  might 
be  necesMry  to  protect  ImproremaitB  <hi  the 
MlsslssU^  river,  and  providing  that  any  vio- 
lation o2  nch  mles  shall  constitiite  a  mls- 
dmeanor.  Snstalnlog  the  lav  as  valid,  the 
federal  GLrcnlt  Court,  speaking  through  La- 
mar, Jostle^  said: 

"If  the  law  empowered  tbe  Secretary  of  War, 
by  rule  or  regulation,  to  make  a  certain  act 
criminal,  and  punishable  as  racb,  tbtti  thia  proa- 
ecution  would  not  be  akafaitaiDable:  but  it  is 
not  the  mle  and  regulation  which  dedans  the 
violation  thereof  a  crime,  and  punishable.  All 
that  the  SecretaiT  is  anthorized  to  do  is  to 
make  tbe  role  end  regulation.  It  Is  the  act  of 
CiongresB  whidi  dsdarsi  that  tbe  vnlawful  and 
wfllfnl  violation  of  such  rule  and  regulation, 
after  It  la  promulgated,  shall  be  held  a  misde- 
meanor by   the   person   violating   the  same. 

*  *  *  Nomaroiis  acts  of  Congress  have  been 
passed  authwiaiBg  the. Postmaster  Qeneral,  and 
other  menUtars  «  tbe  ezecottve  department,  to 
make  rules  and  regulations  for  the  huslness  per- 
taining to  their  respective  departments,  and 
declanag  that^  when  made  and  promulgated,  a 
w&lfnl  and  nnlawfnl  violation  of  them  should  be 
held  a  crime  against  the  United  States^  and  the 
violators  punished  as  prescribed  in  the  act, 

•  •  ♦  Nnmerons  dedriont  made  by  the  Sn- 
preme  Oourt  of  the  United  States  mi^t  be 

ed  to  maintain  the  position  stated,  but  ihtff  are 
so  well  known  to  the  profeedon  that  refwenfse 
to  them  is  deemed  onneceesirry.*'  United  States 
T.  Biecn  (a  a)  40  Fed.  4Xgt-4XH. 

In  Uie  recent  case  of  Oarstena  v.  De  Sellem, 
144  PtLC  934,  the  hortlenltnral  law  of  1909 
(Laws  1800,  p.  4StS)  waa  InvtAved.  That  law 
provides  that  the  dtaeasee  to  wMA  Its  pro- 
Tiatona  for  the  deetmctSon  of  infected  or 
diseased  trees  shall  apply  shall  include  any 
and  all  snch  dlaeaaes  or  pests  aa  the  state 
commlaaloner  of  hortlcnltnre  ahall  apecUy 
and  dearalb^  In  tbe  bnlletlna  to  be  lasoed  by 
bim,  as  Injnrlona  to  the  fruit  and  horticol- 
tnral  Interests  of  the  state.  It  la  obvions  that 
by  publldilng  a  new  bnUetln  the  commlssttm- 
ers  may  extend  the  law  to  additional  diseases 
or  peeta  or  withdraw  Ita  (VsratlMi  aa  to  tboae 
fbrmetly  Ineliided.  Tba  law  was  assailed  aa 
▼eating  legislative  power  In  the  eommlssloii- 
er.   Overruling  this  contention  we  said: 

"In  the  light  of  the  act,  we  think  tbe  duties 
imposed  upon  the  commtwloaer  are  administra- 
tive, not  tegls]atlv&" 

This  dedslon  clearly  meets  every  oh]ectI<m 
lalaed  by  tbe  appellants  to  tbe  law  here  In 
qoeetloii,  both  aa  to  tbe  power  of  the  commla- 
aitm  to  pot  the  law  Into  operatl<m  or  with- 
hold It  from  operation  In  a  given  county. 

Thla  court,  anawerlng  the  same  contention 
hen  advanced  touching  the  herd  law  of  1907 
CCawb  1007,  p.  566}  making  It  a  misdraneanor 
to  pdrmit  live  stock  to  roam  at  large  In  oonn- 
tlea  where  three-f  ourtha  at  the  land  la  un- 


der foice,  and  i>rovldlng  that  10  freeholders 
and  the  board  of  county  oommlssionerB  shall 
determine  the  fact  as  to  tbree-fourtha  of 
the  limd  being  nnder  fence,  said: 

"The  act  was  passed  by  the  Legislature. 
That  aathorlty  may  say  dennitelr  when  an  act 
shall  take  effect,  or  it  may  fix  an  Indefinite  time 
in  tb»  futius  vpon  the  bappenfaig  of  some  evmt 
before  the  act  iball  tate  «feet  Cooley,  Orast 
LIm.  (7th  Ed.)  p.  169.  The  mere  fact  that  the 
act  does  not  take  effect  until  the  contingency 
arises  does  not  indicate  a  delegation  of  legisla- 
tive power,  evni  wbare  tbe  ogntlngency  depends 
upon  tbe  action  of  evtain  persons."  State  v. 
Storey,  01  Wash.  690,  631«  W  90  Pae.  87& 

Xbe  distinction  between  the  making  of  a 
law  and  the  deteimlnatlai  of  the  tacts  upon 
whidi  the  law  itae)f  makes  Ito  operatbm  de- 
pend Is  also  clearly  recognised  and  elaborate- 
ly diacnased  and  lllnminated  by  the  Snpreme 
Oonrt  of  tbe  United  States  In  rield  v.  Glaik, 
148  U.  &  688,  604,  12  Snp^  Ct  CEOS.  86  Ed. 
204.  There,  tondilng  the  power  conferred 
by  Cmigreas  upon  tbe  Presidakt  to  anapend 
the  free  importation  of  certain  commodities 
from  conntiea  not  redprocatlng,  the  court 
said: 

"What  tbe  President  was  required  to  do  was 
simply  in  execution  of  the  act  of  Congress.  It 
was  not  the  making  of  law.  He  was  the  mere 
agent  of  the  lawmaking  department  to  ascer- 
tain and  declare  the  event  upon  which  its  ex- 
pressed will  was  to  take  effect.  It  was  a  pa^t 
of  the  law  Itself,  aa  it  left  the  hands  of  Con- 
gress, that  tbe  provisions,  fall  and  complete  in 
themselves,  permitting  the  free  introduction  of 
sugars,  molasses,  coffee,  tea,  and  hides  from 
particular  countries,  should  be  suspended  In  a 
given  contingency,  and  that  in  case  of  such  sus- 
pensions certain  duties  should  be  imposed. 
'The  true  distinction,'  as  Judge  Ranney,  speak- 
ing for  the  Snpreme  Court  of  Ohio,  has  well 
said,  Is  between  the  delegation  of  power  to 
make  tite  law,  which  necessarily  invitee  a  dis- 
cretion aa  to  what  it  shall  be,  and  conferring 
authority  or  discretion  aa  to  Its  execution,  to 
be  exerdsed  under  and  in  pnrsuance  ot  the 
law.  The  first  cannot  be  done;  to  the  latter 
no  valid  objectlm  can  be  made.'  OindnnatI, 
WIlmiogtoD,  etb,  BaHroad  v.  Commlasionexa, 
1  Ohio  St.  88." 

The  true  rule  Is  thus  clearly  expressed  bf 
the  Snpreme  Court  of  Pennsylvannta: 

"Then,  the  true  distinction,  I  conceive.  Is 
this:  The  Legislature  cannot  delegate  its  powr 
er  to  make  a  law;  hot  It  can  make  a  law  to 
delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  whlcb  the  law  makes,  or 
intends  to  make.  Its  own  action  depend.  To 
deny  this  would  be  to  stop  tbe  wheels  of  gov- 
ernment There  are  many  things  upon  which 
wise  and  useful  legislation  most  depend,  which 
cannot  be  known  to  the  lawmaking  power,  anij 
must  dierefore  be  a  subject  of  inquiry  and  de- 
termination outside  of  the  halls  of  legislation." 
Locke's  Appeal,  72  Pa.  498,  499,  IS  Am.  Bep. 
716. 

See,  also,  Uoera  v.  Olty  <^  n^M^g^  21 
Pa.  1S8.  202. 

In  DowUng  v.  Lancashire  Ins.  Co.,  82  Wis. 
63,  66  N.  W.  788,  SI  L.  B.  A.  112,  a  decision 
copiously  qnoted  by  tbe  i^ipellanta  as  sus- 
taining their  dalm,  there  was  an  attonpt 
to  delegate  to  the  Insnrance  comndsaloner  tbe 
power  to  determine  in  effect  the  proviiifms 
and  condltioiia  requlaite  to  a  valid  insnranoa 
policy.  This  the  court  held  was  nothing  more 
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utf^iure  BUUHLauiivt:  jhw.  xue  act  was  ucim 
Invalid.  If  we  grant  ita  soundness,  the  de- 
cision nevertheless  marbs  the  real  ground  of 
distinction  between  that  law  and  the  one 
here  under  consideration,  quoting  wUh  ap- 
proval the  rule  announced  by  the  Supreme 
CJourt  of  Pennsylvania  In  Locke's  Appeal, 
above  quoted. 

The  case  of  Noel  v.  People,  187  111.  687, 
68  N.  E.  616,  62  L.  R.  A.  287,  79  Am.  St.  Rep. 
238,  Is  also  readUy  distinguished.  Tte  law 
there  In  question  vested  the  board  of  phar- 
macy with  the  absolute  power  to  say  what 
persons  or  firms  should  sell  domestic  reme- 
dies In  villages  and  localities  and  Just  what 
they  should  be  allowed  to  sell.  This  was 
held  an  Illegal  delegation  of  leglslatiTe  func- 
tions. It  was  also  held  to  authorize  an  un- 
just discrimination  between  persons  of  the 
same  class,  In  that  It  might  be  exercised  In 
the  interests  of  ttie  favored  few.  The  law 
here  is  open  to  no  such  obJecUon.  The  selec- 
tion of  the  game  preserve  is  made  In  the 
interests  of  all  and  operates  alike  upon  all 
to  ttie  same  extent  as  if  made  directly  by 
the  Legislature.  The  commission  can  permit 
no  man  to  hunt  where  another  man  may  not 
hunt  No  one's  property  is  taken  nor  his 
right  to  pursue  any  legal  business  or  calling 
Interfered  with.  Lack  of  space  permits  a 
review  ol  the  other  authorities  dted  by  the 
BE^lIanta.  They  are  all  readily  distinguish- 
able from  the  case  in  band. 

[1-1]  (4)  Does  section  4  of  the  act  grant 
sncb  arbitrary  and  unlimited  power  to  the 
game  commission  as  to  render  It  unconsti- 
tntlonal  and  void  as  an  unreasonaUe  exerdse 
of  the  police  powerf  Reasonably  construed, 
we  think  not  No  eoort  should  place  npon  a 
law  a  constractlon  so  extreme  and  vlOIoit  as 
to  bring  abont  an  unconstltotional  result 
when  the  law  Is  capable  of  a  reasonable  con- 
struction compatible  with  the  obvious  pur- 
pose of  the  Legislature  In  passing  the  act, 
apd  which  would  not  have  that  result  For- 
estler  v.  Johnson,  164  CaL  24,  127  Pac.  166. 
The  declared  purpose  of  the  act  Is  the  pro- 
tection, propagation,  and  restoration  of  game, 
etc.  The  powers  conferred  upon  the  game 
commission  must  be  construed  with  reference 
to  ttiat  purpose.  The  power  to  set  aside 
lands  as  a  game  preserve  necrasarlly  Implies 
not  an  arbitrary  selectlcm,  but  a  selection  of 
lands  t)eculiarly  suitable  for  that  purpose. 
The  act  reasonably  construed,  gives  no  pow- 
er to  select  any  other  lands.  True  It  gives 
the  commlBsIon  a  discretion,  but  the  whole 
purpose  of  the  act  furnishes  a  guide  and 
marks  a  Umit  to  that  discretion  which  ex- 
cludes the  right  to  a"t  arbitrarily.  State 
ex  rel.  O.  R.  Ai'N.  Co.  v.  Railroad  Commis- 
sion, 52  Wa^.  17,  100  Pac.  179.  It  Is  also 
true  that  any  discretionary  power  may  be 
abused,  but  an  abuse  will  not  be  assumed  in 
the  alwence  of  clear  and  convincing  evliJenee. 


uuigea  m  lavor  oi  me  reguianiy  ana  gooo. 
faith  of  official  action.  Talnter  v.  Lucas,  29 
Wis.  375;  Qulgley  v.  Phelps,  74  Wash.  73, 
132  Pac.  738. 

The  appellants'  evidence  tended  to  Show 
that  the  game  commission  was  Influenced,  by 
a  refusal  of  the  appellants  to  ohserve  an  or- 
der of  the  commission  to  desist  from  the 
practice  of  "feeding"  their  grounds  prior  to 
and  during  the  hunting  season  to  entice 
game  there  for  the  purpose  of  killing.  It  is 
admitted  that  the  commission  had  no  au- 
thority to  make  the  order  and  the  evidence 
shows  it  was  revoked  at  the  request  of  a 
member  of  the  gun  club.  If,  however,  the 
custom  of  feeding  grounds  contributed,  as 
some  of  the  evidence  tended  to  show,  to  an 
excessive  slan^ter  of  game,  that  drcnm- 
stance  was  a  proper  <»ie  to  consider  In  deter- 
mining tlie  local  necessity  for  a  public  pre- 
serve. Every  member  of  the  commission  tes- 
tified that  he  was  not  infinenced  in  the  se- 
lection of  this  land  by  any  feeling  of  animos- 
ity toward  the  appellants.  One  of  the  com- 
missioners was  a  member  of  a  gun  club,  the 
shooting  grounds  of  which  were  Included  In 
the  preserve.  We  shall  not  review  In  detail 
the  coufiictlng  evidence  as  to  the  peculiar 
suitability  of  the  land  selected  for  a  game 
preserve.  It  will  suffice  to  say  that  tt  clears 
ly  appears  that  the  commission  selected  this 
land  only  after  a  thorough  Inveetlgatioa,  and 
that  many  witnesses  testified  that  it  Is  bel^ 
ter  adapted  for  a  refuge,  nesting,  and  breed- 
ing place  for  birds  than  any  other  tract  in 
Skagit  connty^and  that  many  varieties  do  neat 
and  breed  there.  We  fail  to  find  sufficient  evi- 
dence of  arbitrary  action  to  warrant  an  inter- 
ference with  the  order  creating  the  pnaexn. 

The  Judgment  is  affirmed. 

GROW,  C.  J.,  and  MOUNT,  MAIN,  and 
FULUDRTON.  3J^  concor. 


STATE  T.  UEIZEKKAMP.    (No.  122m) 

(Sui^rams  Court  ai  Washington.   Dec  15, 
1014.) 

1.  iNniCTUENT  ARD  IlirOBlUTXOll  (i  125*)— 
DUPLICITT— DlFTEBBNT  BCUNS  OT  COKIOT- 

TING  OvnnsB— Rapk. 
Rem.  &  Bal.  Code,  |  2486.  after  deflning 

rape,  provides  that  eveiy  pecaon  wIm  ahall  per- 
petrate such  an  act  of  sexual  intercourse  with 
a  female  of  the  age  d!  ten  years  or  upward  not 
his  wife  when  her  resistance  la  forcibly  over- 
come, or  when  her  reatttance  is  prevented  by 
fear  of  Immediate  and  grwt  bodily  harm,  ete^ 
shall  be  punished.  Held,  that  an  todlctrntnt 
charging  such  offense  and  alleging  Its  commis- 
aion  by  accused  overcoming  by  force  and  pre- 
venting by  fear  of  immediate  and  great  bodily 
harm  the  resistance  of  the  female  was  not  oth- 
jectionable,  in  that  it  charged  the  commission 
of  the  offense  tn  different  ways  or  by  different 
means,  under  the  rule  that,  where  the  atatnte 

firoTides  that  a  crime  may  be  oununitted  in  dlf- 
erent  ways  or  by  different  means,  the  informa- 
tion may  properly  charge  that  It  was  commit- 
ted in  one  or  all  of  such  ways,  and,  though  the 
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Btetute  dkjiinoUvel7  connecbi  th«  diflsnut  waya 
or  means,  the  infemuition  may  allege  tbem  con- 
juDctlTely,  provided  the;  are  not  repugnant. 

[Ed.  Note.— For  other  cawa,  see  Indictment 
and  Information,  Cent  Dig.  H  S34r^;  Dec 

Dig.  s  m.*] 

2.  Wmmm  (|  287^— Ba-BxAnnrAnoir  — 

Soon. 

In  mneral.  where  part  of  a  coDTeraation 
ia  brou^t  out  on  cross-examination,  the 
posite  party  may  prove  the  whole  of  It  on  re- 
direct examination. 

[Ed.  Notft^For  other  caies.  aee  WitneaM 
gnt^  Dig.  li  080.  1000-10^;   Dea  01(71 

8.  Cbimihax.  Law  (I  e96*>— Tbial— Rbcip- 

TION  OF  EVIDBRCB--HonON  TO  STBIKK. 

In  the  absence  of  anytiiing  In  the  record 
to  indicate  the  contrary,  a  motion  to  strike 
applies  to  the  answer  to  the  Qneatltm  which  im- 
mediately preceded  it 

[Ed.  Note.— For  other  cases,  see  Orlminal 
IgrKr^^Gent  Dig.  H  1639-1644;   Dec  Dig.  f 

4.  GRmnvai.  I<aw  (f  686*)-^ruAL— Rsobp- 
TioK  or  Etidbhcv— IfoTxoir  to  Stmkb— 

Gbounds. 

A  motion  to  strike  oot  evidence  stating  no 
specific  ground  may  be  properly  refused. 

[Ei.  Note.-^For  other  cases,  see  Giimlnal 
^^^Geat  Dig.  H  1680-1644;   Dea  Dig.  I 

6.  WiTNsasBS  (I  268*>— CROBg-ExAianATion 

—Scope. 

Where  accused  was  charged  to  have  com- 
mitted an  offense  on  September  IS,  1018,  at 
about  8  o'clock  p.  m.,  and,  to  prove  an  alibi, 
attempted  to  account  for  himself  at  such  par- 
ticular time  in  snch  a  way  that  it  would  liave 
been  impossible  for  him  to  be  present  at  the 
scene  of  the  crime,  the  conrt  properly  permitted 
the  state  on  cross-examination  to  show  that  ac- 
cused was  chef  at  a  club,  and  that  he  was  gen- 
erally relieved  from  duty  about  2  o'clock  p.  m., 
and  was  not  reqnlred  to  report  again  until 
time  to  prepare  the  evening  meal. 

[Ed.  Note.— Fw  otltcr  eases,  see  Witnesses, 
Cent  Dig.  H  931-048,  960;  Dec  Dig.  fi  26a*] 

fl.  CBXKinAL  Law  (|  1163*)— Appbal— Mat* 

TEBa  OF  DiaCBEnON— CBOBa-EXAMIHATION. 
Error  cannot  he  predicated  on  the  scope 
of  oroBs-ezamination  allowed  by  tlie  trial  court 
in  the  exerdse  of  its  discretion,  unless  the  dis- 
cretion has  been  clearly  abused. 

[Ed.  Note.— For  other  caees,  see  Criminal 
Law,  Cent  Dig.  H  3061-3066;  Dec.  Dig.  t 
1153.*] 

7.  CBnaifAi,  Law  ({  10^7*)— Tbial— Misoon- 

OUCT  OF  OOCNBBL— REQUBfiT  FOB  IMSTBCO- 
TIONB. 

Misconduct  of  counsel  cannot  be  urged  as 
error,  unleas  the  trial  court  was  requested  to 
Instmct  the  jury  to  disregard  it  ud  an  ex- 
ception taken  to  the  court's  reftual  to  do  so, 
or  the  misconduct  was  so  Sagiant  that  no  in- 
struction would  cure  it. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  1681,  2645;  Dec  Dig.  i 
1087.*] 

Department  2.  Appeal  from  Sapertor 
Conrt,  King  Ooont^;  Kenneth  MacklntoBh, 

Judge. 

G.  W.  Meyerkamp  was  convicted  of  npet 
and  he  appeals.  Affirmed. 

Jobn  Mills  Day,  «f  Seattle,  ftnr  appellant 
John  F.  Hnrpby  and  Thos.  J.  L.  Kennedy; 
both  of  Seattle,  for  the  State. 


MAIN,  J.  The  defendant  In  this  case  was 
chained  with  the  crime  of  rape.  The  Infor- 
mation, aside  from  the  formal  parts.  Is  as 
foUows: 

"He,  said  Q.  W.  Meyerkamp,  In  the  county 
of  King,  state  of  WashlnKton,  on  the  13th  day 
of  September,  1918,  did  then  and  there  forcibly, 
willfully,  unlawfully,  and  feloniously  perpe- 
trate an  act  of  sexual  intercourse  with  one 
Mary  Walls,  then  and  there  a  female  person 
over  the  age  of  10  years,  not  the  wife  of  said 
Q.  W.  Meyerkamp,  against-  her  will  and  with- 
ont  her  consent  the  resistance  of  the  said  Mary 
Walts  to  said  act  of  sexual  intercourse  being 
then  and  there  by  the  said  Q.  W.  Meyerkamp 
overcome  by  means  of  forqe  and  prevented  by 
fear  of  Immediate  and  great  bodily  harm,  which 
she  had  reasonable  cause  to  believe  would  be 
inflicted  upon  her  by  said  O.  W.  Meyerkamp.** 

To  this  information  a  demurrer  was  Inter- 
posed, but  overruled  by  the  trial  court.  The 
cause  was  tried  to  a  Jury,  and  a  verdict  of 
guilty  returned.  A  motion  In  arrest  of  judg- 
ment, and,  In  the  alternative,  for  a  new  trial, 
being  made  and  overruled,  the  appeal  Is 
prosecuted  from  the  judgment  entered  upon 
the  verdict 

[1]  The  first  question  Is  whether  the  In- 
formation charges  a  crime.  It  Is  claimed 
that  the  information  charges  that  the  crime 
was  perpetrated  in  two  ways  which  are  In- 
consistent The  statute  (Rem.  ft  Bal.  Code, 
S  2435),  after  deQnlQg  rape,  provides  that: 

"Every  person  who  shall  perpetrate  such  an 
act  of  sexual  intercourse  with  a  female  of  the 
age  of  ten  yean  or  npward  not  fais  wife: 
*  *  *  (2)  When  her  resistance  is  forcibly 
overcome;  or  (3)  When  her  resistance  Is  pre- 
vented by  fear  of  immediate  and  great  bodily 
harm   •  • 

— shall  be  punished  as  therehi  provided. 

The  resistance  spoken  of  in  the  statute  Is 
not  one  of  the  elements  of  the  crime.  It  ie 
evidence  of  the  want  of  consent  which  Is  an 
element   McClain  on  Criminal  Law,  i  440. 

Where  the  statute  provides  that  a  crime 
may  be  committed  In  different  ways  or  by 
different  means,  it  is  proper  to  charge  In  the 
information  that  the  crime  was  committed  in 
one  of  the  ways  or  by  one  of  the  means  sped- 
fled  In  the  statute,  or  In  all  of  the  wayA 
Even  though  the  statute  disjtiiictlvely  con< 
nects  the  different  ways  or  means,  ttie  In- 
formation may  allege  them  otoijanctiTely, 
provided  the  different  ways  or  means  are 
not  repugnant  to  each  other.  State  t. 
Adams,  41  Wash.  652,  83  Pac.  1108. 

In  the  present  case  Qie  lufbrmatlon  charges 
that  the  resistance  of  the  eomptalnlng  wit- 
ness mis  overcome  by  means  of  force,  and 
prevented  by  fear  of  immediate  and  great 
bodily  harm.  The  ways  or  means  chaFged 
by  vrtilch  the  resistance  was  orercome  are 
not  inconsistent  or  repugnant  Both  may 
have  existed ;  and  if  the  evidence  of  the  com- 
plaining witness  in  this  ease  is  tnte,  they 
both  did  exist  at  the  time  the  crime  was  per^ 
petrated. 

It  is  sat  dalraed  that  0ie  conrt  ened 
In  the  scope  which  it  aHowed  to  the  redirect 
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bj  Other  members  of  her  family  prior  to  the 
time  she  was  taken  to  the  coaDt;  Jail,  where 
she  identified  tb*  defendant*  the  fc^Iowlng 
occnrred: 

"Q.  Did  they  tell  70U  they  had  caught  the 
man  who  oasaalted  ;oa?  A.  Well,  they  eaid 
thej  caoght  a  man.  Q.  Didn't  say  it  was  the 
man  who  sBsaulted  you?  A.  No;  they  said  it 
was  a  man  that  ioBulted  the  little  Goza  girl. 
Q.  Didn't  tell  you  it  was  the  man  that  assault- 
ed you?   A.  No;  how  did  they  know? 

"Air.  Day:  1  more  that  the  answer  be 
strickeB." 

The  motion  to  strike  was  resisted,  and  the 
conrt,  without  specifically  ruling  upon  It, 
directed  that  tbe  examination  proceed.  On 
xedivect  examination  the  prosecuting  attor- 
ney, oTer  fhe  objection  oi  the  defendant,  was 
permitted  to  Inquire  of  tbe  witness  further 
aa  to  what  was  said  to  her  prior  to  the  time 
that  she  went  to  the  jail  to  make  the  Iden- 
tification. In  answer  to  one  question,  she 
stated  that  she  bad  been  told  that  the  little 
Goza  ^rl  had  Identified  the  man. 

[2]  The  general  rule  Is  that,  where  upon 
cross-examination  a  part  of  the  conversation 
upon  a  particular  subject-matter  Is  brought 
out,  the  opposite  party,  on  redirect  examina- 
tion, has  a  right  to  the  whole  thereof.  State 
V.  Regan.  8  Wash.  606,  86  Pac.  472;  State  t. 
Thomas  (Iowa)  138  N.  W.  864;  Jones  t. 
State,  B9  Tex.  Cr.  R.  659,  129  S.  W.  1118. 
But  the  defendant  claims  that  bis  motion 
to  strike  referred  to  the  answer  in  which 
the  Qoza  girl  was  mentioned,  and  that  the 
court  erred  in  failing  to  cause  tbe  answer  to 
be  stricken.  Tbe  record,  as  shown  by  tbe 
excerpt  abore  quoted,  does  not  support  this 
contention.  After  this  answer  to  the  ques- 
tion was  made,  another  question  was  pro- 
pounded and  the  answer  given  before  the 
motion  to  strike  was  interposed. 

[t]  As  the  record  stands,  the  motion  to 
strike  applies  to  the  answer  which  imme- 
diately preceded  It,  to  which  no  objection 
is  urged.  There  is  another  reason  why  no 
error  can  be  predicated  upon  tbe  motion  to 
strike.  In  making  the  motion  no  reason 
therefor  was  given. 

[4]  Tbe  trial  court  had  a  right  to  know 
upon  what  particular  ground  the  defendant 
based  his  motion.  Reference  to  tbe  Goza 
girl  having  been  brought  out  first  on  cross- 
examination,  the  scope  allowed  tbe  Inquiry 
upon  redirect  examination  did  not  constitute 
error. 

[6]  It  Is  also  contended  that  the  latitude 
allowed  In  the  cross-examination  of  tbe  de- 
fendant was  error.  The  crime  was  commit- 
ted on  the  13th  day  of  September,  1913,  at 
about  S  o'clock  In  the  afternoon.  The  de- 
fendant, on  his  direct  examination,  attempt- 
ed to  account  for  himself  at  this  particular 
time  In.  such  a  way  that  It  would  have  been 
Inqtosslble  for  him  to  have  been  present  at 


axi.t:iiJuuuB  Luau  una  were  iiuxuireu  luiu. 
He  was  then  occupying  the  position  of  chef 
at  tbe  Seattle  Athletic  Club.  Tlie  Inquiry 
was  directed  to  show  that  he  was  relieved 
from  duty  at  about  2  o'clock  p.  m.,  and  was 
not  required  to  report  again  untU  time  to 
prepare  for  the  evening  meal.  The  purpose 
of  this  inquiry  was  to  show  the  probability 
or  the  improbability  of  his  having  been  re- 
lieved from  duty  on  tbe  day  in  question  in, 
time  to  have  reached  the  place  where  the 
crime  was  committed.  It  went  to  his  credi- 
bility aud  the  weight  to  be  given  to  his  tes- 
timony. 

[(]  Tbe  scope  of  the  croSB-ezaminBtlon  of 
a  witness  is  largely  within  the  discretion  of 
the  trial  court.  In  tbe  abeenoe  of  abuse  of 
BudL  discretion,  no  error  can  be  claimed. 
There  was  here  obviously  no  abuse  of  dis- 
cretion. 

[7]  Finally,  it  is  claimed  that  the  prosecut- 
ing attorney.  In  bis  azgnment  to  the  Jury, 
made  Btatemmts  not  SvMiiieA  by  the  record 
whldb  were  prejudicial  to  tba  defendant  To 
this  objection  tiiere  are  two  answers :  Flrrt. 
that  tbe  bonnda  of  Intimate  argnment  were 
not  tnutsgressed ;  and,  second,  no  proper  ob- 
jection appeara  In  tbe  record.  "When  tbe 
statement  complained  of  .was  made,  tbe  de- 
fendant objected,  because  it  was  not  a  prop. 
&t:  diacnsaion  of  ttie  evUlence,  and  entered  a 
pioteet'ln  tbe  record.  An  exertion  waa 
noted.  No  motkm  was  made  that  tbe  court 
Instruct  tbe  Jury  to  disregard  the  statement. 
Misconduct  of  counsel  cannot  be  urged  as  er- 
ror, unless  the  trial  conrt  was  requested  to 
correct  It  by  Instructing  tbe  jury  to  disre- 
gard the  same  and  an  ensepttm  takoi  to  tbe 
court's  refusal  so  to  do,  onless,  aa  in  tbe 
case  of  CranfOTd  t.  O'Shea*,  TS  Wash.  38,  ISl 
Paa  486,  the  mlscoaiduct  was  so  flagrant  that 
no  Instmetlon  would  cure  It  State  v.  B^an, 
8  Wash.  006,  86  Paa  472;  State  T.  Bailey, 
31  Wash.  8D.  71  Pac.  TUS. 

The  judgment  will  be  affirmed. 

CROW,  O.  J.,  and  FTJIUBRTON,  HOQMT,, 
and  ELIilS,  JJ.,  concur. 


BTAiTB  T.  JOHNSTON.   (No.  1212S.) 

(Supreme  Court  of  Washington.  Dec.  22, 1914.) 

1.  JuBT  (I  136*}— Pbbihfxobt  GEAunroiB— 
"Cafitai,  Ofrnsk." 

A  capital  offense  within  Rem.  &  BaL  Code, 
i  2188,  pTOTiding  that,  in  imaecatioBS  for  capi- 
tal offenses,  defendant  may  challenge  12  jurors 

Geremptozilyt  l>  offense  which  mar  be  pan- 
ihabU  wld  deatfu 

[Bd.  Note.— For  other  cases,  eee  Jury,  Cent 
Dlg.|i607'«l8;  D«l  DiTilM.* 

For  other  dcffaitkuL  see  Words  and  Fhiasaa 
First  and  Second  Series,  Capital  Crime  or  Ol^ 
fense.] 
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2.  JuBT  186*)— PbuuptOvt  Ohauubn« 

NaTDBX  of  PTTNiaHUENT. 

Capital  ptmiahment  haviiur  been  abolished 
br  Act  March  22,  1913  (Laws  1913.  p.  S81),  in 
effect  June  8,  1918,  aucfa  act  Impliedly  repealed, 
M  to  oflaBses  ralaeqaentl;  tried,  w>  macb  of 
Bern.  A  Bal  Code,  {  2138,  giving  to  defendant 
12  peremptory  challengea  in  capital  offenses. 

[Ed.  Note.— For  other  caiea,  see  Jury,  CTent. 
Dig.  IS  607-618 ;  Dee.  Dig.  |  136.»1 

8.  Criminai.  Law  (g  728*)  —  Abqumsnt  of 

GOUKSBL— HlSC0NDt7OF— OSJBOTIOHa  IN  TBI- 

AL  Co  car. 

Alleged  misconduct  of  the  prosecutiDg  attor- 
ney in  argument  will  not  be  reviewed,  where 
a  mere  exception  was  taken  thereto,  and  no 
request  for  an  inatructi<nt  that  the  jury  diare- 
fard  tbe  atatementa  m  made  or  Kooeat  that  the 
jury  be  discharged  because  the  miscondact  was 
so  flagrant  that  it  could  not  be  cured. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  1689-1691;  Dec.  Dig.  | 
72S.*J 

4.  GuMXRAX.  Law  ft  966^— New  Tbiai<— Mat- 

TKBS  in  PBB8SH0S  OF  C0t7K>-PBO0r. 

Where  a  matter  occurring  in  Um  presence 
and  hearing  of  the  trial  court  is  assigned  for 
error  on  an  application  by  accused  for  a  new 
triaL  it  should  be  shown  either  by  a  atcmo- 
craphic  report  of  the  occorrenoe  or  a  statement 
of  the  trial  judge  as  to  its  purport  and  cannot 
be  brought  into  the  record  by  affidavits. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law.  Cent.  tUg,  H  2378-2891;  Dm.  Dig.  f 
906.*]  . 

Department  2.  Appeal  from  Soperlor 
Court,  Spokane  Goonfy ;  Brace  Blake^  Judge. 

liary  H.  JotanBton  was  convicted  of  mnr- 
der,  and  ahe  appeals.  AfBrmed. 

Robertson  A  Miller,  Boeeu^opt  &  Grant, 
and  Harry  L.  Cohn,  all  of  Spokane  tot  appel- 
lant Geo.  H.  Oraudall  and  F.  M.  Goodwin, 
both  of  Spokane,  for  the  State. 


BZJJ8,  X  TbB  defendant  was  Charged 
wim  the  crime  of  nrarder  in  tba  flrst  degree, 
wUdi  it  Is  alleged  ahe  committed  on  AprU 
29,  1918,  in  E^wkane  connty,  by  Hien  and 
Uiere  administering  to  her  son  Haymond  O. 
Johnston  strydmbi^  with  premeditation  to 
compass  his  death.  The  cause  came  on  for 
trial  on  Jane  10, 1918.  On  Jnne  26)  1918,  the 
jnry  roomed  a  verdict  finding  the  defendant 
gnU^  as  charged  In  the  InftmnatUm.  The 
dtiSBDdant  moved  for  a  new  trial,  and  also 
moved  tak  arrest  of  Jnd^;ment  Both  of  these 
motions  were  ovemiled.  Frmn  the  Jadg- 
ment  of  conviction  and  sentence  to  confine- 
ment at  hard  labor  in  titw  penitoitlary  for  a 
period  not  lees  than  the  term  of  her  natural 
life^  the  defendant  prosecutes  this  appeal 

It  is  dalmed  that  the  court  ernsd:  (1)  In 
lefDsbic  to  permit  the  appellant  to  exercise 
more  than  six  peremptory  challenges  In  se- 
lecting the  Jury ;  in  refusing  to  grant  a 
new  trial  on  the  ground  of  udsaniduct  ot 
the  prosecuting,  attorn^  In  the  course  of  his 
argument  to  the  Jury. 

[1]  1.  The  ffanst  objeeaon  is  merely  stated 
witlioat  argument  or  mistatnlng  aafhorlty. 
We  aamrneb  howerer,  that  it  Is  based  upon 


the  statute  (Rem.  &  BaL  Code,  |  218^,  wblc3i, 

so  £ar  as  peirtinent,  reads: 

"In  prosecution  for  caidtal  offenses,  the  de. 
fendant  may  challenge  peremptorily  twelve  ju- 
rors; in  prosecution  for  offenses  punishable  by 
imprisonment  in  the  penitentiary,  six  jurors;  in 
all  other  prosecutions,  three  jurors." 

It  is  clear  that  the  12  challenges  are  only 
allowed  in  prosecutions  for  capital  offenses. 
A  "capital  offoise"  Is  one  which  may  be  pun- 
ishable wltbr  death.  Black's  Iaw  Dictionary 
(2d  Ed.)  p.  167;  Ex  parte  Walker,  28  Tex. 
App.  246, 13  S.  W.  861 ;  Ex  parte  McCrary,  22 
Ala.  65;  Ex  parte  Xhuenbwry,  97  Ma  604, 
11  S.  W.  217. 

[2]  The  statute  above  quoted  obviously 
uses  the  term  "capital  (Senses"  as  so  de- 
fined. The  second  clause,  by  allowing  only 
6  peremptory  challenges  In  prosecutions  for 
offenses  punishable  by  imprisonment  in  the 
penitentiary,  In  effect,  defines  such  offenses 
as  not  capital.  Capital  punishment  was  abol- 
ished in  this  state  by  the  act  approved  March 
22,  1913  (Laws  1913,  p.  581),  which  went  Into 
^ect  on  June  9,  1913,  ten  days  before  this 
case  was  called  for  trial.  The  first  clause  of 
the  statute  relating  to  i)eremptory  challenges 
above  quoted  was  clearly  suspended  by  the 
abolition  of  capital  punishment.  Since  there 
is  now  no  capital  punishment  In  this  state, 
there  are  no  capital  offenses,  hence  no  offense 
In  prosecution  for  which  the  provision  for  12 
peronptory  challenges  can  be  invoked.  No 
amount  of  argument  could  add  to  the  clear 
sequence  of  this  conclusion.  It  Is  intimated 
by  counsel  that,  inasmuch  as  the  law  abol- 
ishing capital  punishment  went  Into  effect 
after  the  conunissipu  of  the  crime,  though  be- 
fore the  trial,  the  12  peremptory  challenges 
should  have  been  allowed.  The  suggestion 
loses  all  point  when  It  Is  remembered  that 
the  appellant  was  not  Insisting  upon  the  ap- 
plication of  the  capital  penalty  In  case  of  her 
conviction.  She  can  hardly  repudiate  the 
one  result  and  claim  the  other. 

(}]  2.  At  the  close  of  the  argument,  and 
when  the  jury  had  retired  for  deliberation, 
tiK  following  took  place  In  open  court: 

"Mr.  Oohm:  We  desire  to  except  to  the  state- 
mutt  made  by  Mr.  Crandall  that  the  defendant 
has  been  slowly  poisoning  the  deceased  by  ar- 
senical poisoning,  and  thU  fact  was  communi- 
cated to  the  attorneys  for  the  defendant,  and 
they,  in  torn,  refused  to  permit  the  doctor  to 
testify  to  his  symptoms,  as  being  the  highest 
error  that  rauld  be  committed. 

"The  Court:  Tht  exception  is  allowed. 

"Mr.  Ckrlui:  And  we  further  except  to  the 
statement  that,  if  the  prosecution  had  been  per- 
mitted to,  they  could  have  shown  other  evidence, 
and  the  further  statement  meaning  the  plaintiff 
bad  not  been  permitted  to  show  everything,  as 
beiu  clearly  error. 

"The  Court:  The  exception  Is  allowed.  I  do 
not  recall  that  seoond  statement  that  you  re- 
fer to. 

"Mr.  Cohn:  If  your  honor  will  recall,  that  is 
when  I  got  up  and  branded  it  as  a  falsehood, 
when  he  said  in  all  probabilities— 

**The  Court:  Tesi  I  remember. 

"Mr.  Miller:  And  we  desire  to  except  to  the 
closing  remarks  of  counsel  wherein  he  spoke  of 
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ecator  his,  and  tbey  should  theirs,  as  a  state- 
ment to  the  Jury  that  the  belief  of  the  jtrosecu- 
tor  wai  that  the  defendant  waa  guUts,  and  the 
further  numerous  statements  of  the  prosecutor 
as  to  what  he  believed  the  evidence  was. 

"The  Gouxt:  The  exceptloDB  are  allowed. 

**&fr.  Cohn:  Usim  the  expression  right  in  that 
connection  repeatedly  throughout  his  argument 
that  he  believed  with  all  his  heart  certain  things. 

"Mr.  Crandall:  The  court  will  not,  of  coarse, 
certify  to  tUa  without  permitting  as  to  offer 
our  amendments? 

"The  Court:  No. 

"Mr.  Crandall:  The  exceptions  are  allowed? 
"The  Court:  The  exceptions  are  allowed. 
"Mr.  Orandall:  We  simply  want  an  opporta- 
nity  when  it  comes  to  makinc  up  the  statemenL" 

This  Is  all  that  can  be  found  In  the  record 
proper  touching  the  incident. 

It  win  be  observed  that  counsel  did  not 
ask  for  an  instruction  that  the  Jury  disregard 
the  alleged  statements ;  did  not  ask  that  the 
Jury  be  discharged  from  further  considera- 
tion of  the  case ;  did  not  claim  tliat  the  mis- 
conduct was  BO  flagrant  as  not  to  be  cured  by 
an  instmctlon  to  disregard ;  but  contented 
himself  with  a  formal  exception.  8<»netlilng 
more  than  a  mere  exception  is  essentiftl. 
State  T.  Meyerkamp,  144  Pac.  942. 

It  will  also  be  observed  that  the  context 
and  occasion  of  the  offending  language  Is  not 
preserved  in  the  record,  nor  even  what  pur- 
ports  to  be  the  exact  language  used.  The 
prosecuting  attorney  did  not  admit  Its  use, 
nor  did  the  trial  Judge  express  any  definite 
o[dnion  on  the  matter.  This  phase  of  the 
case  is  ruled  by  onr  decision  in  State  t.  Jaku- 
bowski.  n  Wash.  78,  89,  187  Pac.  448,  452, 
where  we  said: 

"This  objection  is  unavailing  for  two  reasons: 
In  the  first  place,  the  alleged  objectionable  re- 
marks were  made  in  the  presence  of  the  court. 
They  could  have  been,  and  should  have  been, 
preserved  in  the  record  in  context,  and  certified 
by  the  trial  judge  as  actually  having  been  made. 
As  the  record  stands,  the  trial  judge  merely 
certified  that  counsel  for  appellant  claimed  that 
they  were  made,  and  objected  thereto." 

These  considerations  clearly  distinguish 
fbia  case  from  the  sitaatlon  presented  in 
Cranford  v.  O'Shea,  75  Wash.  33,  184  Pae. 
486.  There  the  whole  of  the  offending  argu- 
ment was  preserved  In  the  record  In  Its  con- 
text, and  was  certified  by  the  trial  jndge  as 
having  been  made  in  so  many  words.  The 
distinction  is  too  plain  to  require  comment 

[4]  It  is  true  that  a  copy  of  an  afBdarlt  of 
one  of  the  attorneys  for  the  appellant  ap- 
pears in  the  statement  of  facta,  in  which  he 
sets  out  what  lie  claims  to  be  the  sabstance 
of  the  objectionable  statements;  but  these 
things  are  denied  by  an  oflldavit  of  the.  pros- 
ecuting attorney  in  which  the  purport  of 
what  he  claims  be  sold  is  set  oat  in  ma- 
terially d^erent  terms  from  those  claimed 
by  the  otlier  side,  and  in  a  connection  which 
would  render  it  legitimate  argnment,  based 
upon  the  evidence  which  was  to  the  effect 
that  certain  aTmptoms  of  the  decease  in- 


pla,  71  Wash.  451,  129  Pac  108.  There  la 
nothing  In  ttie  whole  of  the  record  indicating 
any  opinion  of  the  trial  Jndge  as  to  the  cor- 
rectness of  eitlier  ot  these  verslfma,  beyond 
the  rignlflcant  fact  that  In  Ida  order  over- 
rnltng  the  motion  for  a  new  tirlol  he  malrea 
no  r^erenoe  to  uaj  affidavit  filed  in  support 
of  the  motion.  It  Is  reasonable  to  assume 
that  be  acted  upon  his  own  knowledge  of 
what  aetuall7  occorred.  Moreover,  these  af- 
fidavits are  not  r^rred  to  in  the  motion  for 
a  new  trial  so  as  to  be  identified  thereby,  nor 
are  th^  referred  to  in  th«  lodge's  certificate 
to  the  statement  of  facts.  The  motion  mere- 
ly  states  that  it  will  be  snpported  by  affida- 
vits "to  be  filed,"  and  the  judge's  oerUflcate 
merely  directs  that  the  exhibits  referred  to 
in  the  statement  of  facts  be  attached  there- 
to. It  makes  no  reference  to  any  affidavit 
used  or  offered  on  the  motion  for  a  new  trial. 
It  Is  extremely  doubtful  whether  these  af- 
fidavits are  snffldently  Identified  In  any  man- 
ner to  constitute  any  part  of  the  certified 
record.  International  Development  Co.  v. 
Sanger.  75  Wash.  546,  135  Pac.  2a  Be  that 
as  it  may,  we  cannot,  in  any  evmt,  under 
the  repeated  decisions  of  this  court,  consider 
these  affidavits.  Whatever  the  true  purport 
of  the  Incident  complained  of.  It  occurred  in 
the  immediate  presence  and  hearing  of  the 
trial  court.  What  actually  occurred  was  a 
matter  peculiarly  within  the  knowledge  of 
the  trial  Judges  EMtber  a  st^ographic  re- 
port of  the  argument  or  a  statement  of  the 
trial  Judge  as  to  what  was  its  purport  would 
have  given  it  to  us  from  an  anUientlc^  source. 
It  would  have  been  easy  to  have  preserved 
the  language  in  context,  ^tber  by  the  coort 
stenographer,  or  by  a  request  that  the  Judge 
reduce  it  to  writing  in  such  form  that  he 
could  certify  it  as  the  substance  and  con- 
nectloD  of  what  was  actually  said.  The 
case  falls  directly  within  the  role  announced 
In  Maryland  Casualty  Co.  v.  Seattle  Electric 
Co.,  75  Wash.  430, 134  Pac  1097,  and  foUow- 
ed  in  Loy  v.  Northern  Pac.  R.  Co.,  77  Wash. 
25,  137  Pac.  446.  In  the  first  of  these  cases 
touching  the  use  <^  affidavits  under  the  stat- 
ute govemlng  motions  for  a  new  trial,  we 
said: 

"It  win  be  noted  that  soom  of  the  sltaationa 
contemplated  by  the  first  three  of  the  grounds 
for  a  new  trial  might  arise  upon  matters  occur- 
ring in  open  court  during  the  progress  of  the 
trial,  and  the  faetir  would  then  appear  as  a 
part  of  the  record.  In  such  a  case,  it  la  obvious 
that  affidavits  presenting  such  facts  would  be 
unnecessary  and  improper.  Other  situations 
contemplated  by  any  one  of  ttese  four  subdivi- 
sions might  arise  out  of  matter  not  occurring 
in  Qoai  court  during  the  progress  of  the  trial, 
and  hence  not  appearing  in  the  record.  In  such 
a  case  evidence  aiionde  the  record  would  be  not 
only  proper,  but  neceuary  to  any  diMkware  <d 
the  flicts  reued  upon  for  a  new  triaL** 

In  the  Lflv  Case,  toa<Aliig  a  altnation  the 
exact  analogoe'  of  ttat  here  pEssenlMI,  we 
said: 
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"On  ths  qmatfoB  of  the  misconduct  of  counsel, 
it  appeaza  that  the  objectionable  remarks  were 
made  in  the  presence  of  the  court  dnring  tbe 
trial,  and  might  bare  been  preserved,  either  by 
tbe  stenographer,  or,  upon  request,  the  court 
itseU  might  have  reduced  them  to  writing. 
This,  however,  was  not  done.  Upon  motion  (or 
new  trial,  tii«  defendant's  counsel,  by  affidavit, 
set  forth  his  TSnion  of  the  objectionable  re- 
marks. Tbe  plaintiff's  counsel  answered,  deny- 
ing and  setting  forth  their  version  of  tbe  same. 
The  trial  judge  has  included  both  affidavits  in 
the  statement  of  facts,  but  does  not  certify  as  to 
which,  if  either,  correctly  contains  the  substance 
of  the  language  used.  The  language  having 
been  ased  in  the  prraence  of  the  court,  it  should 
have  been  certified  to  by  the  court  and  made  a 

Sart  of  the  statement  of  facts.  To  permit  such 
tcta  to  be  presented  by  affidavits  iflvtB  rise  to 
an  unseemly  contest  between  connsel  upon  mat- 
tezB  that  occurred  in  open  court  during  the  prog' 
resB  of  the  trial,  and,  in  the  interest  of  orderly 
procedure,  should  not  be  tolerated.  Tbe  objec- 
ti(H»ble  language  not  hu'riag  been  preserved  in 
the  ttatemeitt  ot  tacts,  it  cannot  here  be  re- 
viewed.** 

The  language  there  quoted  from  Raybum 
T.  Central  Iowa  B.  Co.,  74  Iowa,  637,  35  N. 
W.  606.  38  N.  W.  620,  is  also  peculiarly  per^ 
tlnent  here.  See,  also.  State  t.  Jakubowsld, 
snpra,  and  State  v.  McGoulxte,  14  Wash.  594. 
4S  Pac.*20.  Viewing  tbe  matter  from  what- 
ever angle  we  may,  we  fall  to  find  a  sofflcient 
predicate  in  tbe  record  to  anstaln  Uie  claim 
of  prejudicial  misconduct 

The  motion  tor  a  new  trial  was  based  up- 
on many  grounds.  No  other  grounds  than 
those  which  we  have  discussed  are,  however, 
argued  In  tbe  appellant's  brief.  The  evidence 
of  guilt,  though  circumstantial,  tended  strong- 
ly to  establish  every  element  of  tbe  crime  as 
charged.  In  fact.  It  Is  not  seriously  contend- 
ed that  it  was  Insufficient  to  sustain  the  ver- 
dict The  court's  Instructions  to  tbe  Jary 
were  condae,  dear  and  free  trom  error.  No 
question  Is  raised  as  to  their  sufficiency  or 
correctness. 

judgment  18  affirmed. 

GROW,  a  and  MOUNT,  MAIN,  and 
BtnXEBTON,  33.,  concur. 
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1,  FisH  (I  15*)— Rbooiatiows— Statutm. 

To  charge  an  offense  under  Qame  Code, 
Laws  1813,  p.  378,  {  46,  it  must  be  charged  that 
the  net  complained  of  was  set  above  tide  water. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  H  27-30;  Dec.  Dig.  |  15.*] 

2.  Statdtxs  ({  188*)—CoNSTBUOTioN— Mean- 
ing OP  WOBDS. 

In  the  absence  of  a  statutory  definition  or 
a  well-established  technical  meaning,  ordinary 
words  of  a  well-known  and  definite  8en«e.  when 
dsed  in  a  statute,  will  be  given  that  meaning 
unless  clearly  controlled  by  the  context. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  M  268.  267,  276;  Dec.  Dig,  |  188.*] 


8.  Statutes  (%  190*)— GomrBnonoif— MsijT- 
IKQ  or  Words. 

The  rule  that  the  whole  statute  will  be  con- 
sidered to  explain  ambiguous  words  therein  does 
not  apply  where  the  meaning  of  words  can  be 
found  m  a  section  of  tbe  statute  in  which  they 
are  used,  in  which  case  the  meaning  must  he 
applied  without  recourse  to  anything  beyond, 
unless  It  leads  to  a  conflict  or  incongruity  when 
compared  with  other  portions  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Statntas, 
Cent  Dig.  fi  266,  269;  Dec  Dig.  1  19a*j 

4.  FXBH  (I  13«)  — STATDTBa-**Srr"— "PiZBD 
AmJAHCE.'*  - 

A  set  net  maintained  in  a  stream  to  catch 
fish  for  commercial  purposes  is  a  "fixed  appli- 
ance," within  Rem.  &  Ba).  Code,  |  6183,  mak- 
ing it  unlawful  to  maintain  any  pound  net; 
trap,  weir,  fish  wheel,  or  other  "fixed  appli- 
ance," set  lines  excepted,  to  catch  iish;  the 
primary  meaning  of  the  word  "set"  being  fixed 
in  position,  immovable,  rigid,  as  a  set  line. 

[Ed.  Note.— For  other  cases,  see  Ftsh,  Cent 
Dig.  11  22^;  Dec  Dig.  !  13.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Set.] 

6.  Statuisb  (i  226*)  —  Oojf aiKuonoH  —  H»- 
TOBT  or  Leoisution. 

Tbe  court  in  construing  a  statute  may  con- 
sider the  language  of  expired  or  repealed  stat- 
utes, on  tbe  same  subject  as  an  aid  in  the  de- 
velopment of  the  existing  system  of  legislatioB 
on  the  subject 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  302,  803;  Dec.  Dig.  |  225.*] 

9.  Statuteb  (1 228*)— GonaTBDCTioH— Excep- 
tion OE  SAVinO  C^UBE. 

The  introduction  of  an  exception  or  saving 
clause  in  a  statute  may  have  an  important  bear- 
ing on  the  construction  of  the  enacting  part 
and  show  it  to  be  more  comprehensive  than 
would  appear  merely  from  tbe  words  used,  on 
the  principle  that,  when  certain  exceptions  are 
specified,  no  others  are  intended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  3X0;  Dec.  Dig.  |  m*} 

7.  Fish  (f  13*)— Statcteb— Constroctiow. 

Bem.  A  Bal.  Code,  |  618S.  making  It  un- 
lawful to  maintain  within  any  of  the  nvers  ot 
the  state  flowing  into  Puget  Sound  and  withtai 
tbe  bodies  of  waters  witbm  a  distance  of  ihree 
miles  from  the  mouth  of  any  such  river,  and  al- 
so within  that  arm  of  Puget  Sound  and  body 
of  water  known  as  Deception  Pass,  or  within 
one-hall  mile  of  tiw  west  entrance  thereof,  any 
pound  net,  trap,  weir,  fish  wheel,  or  other  fizM 
appliance,  set  lines  excepted,  to  catch  fish,  pro- 
hibits the- use  of  those  appliances  only  in  rivers 
Sowing  into  Puget  Sound,  and  section  6216, 
providmg  that  nothing  shall  be  so  construed  as 
to  prevent  fishing  with  set  nets  in  any  of  the 
rivers  of  the  state,  except  when  such  fishing  is 
expressly  prohibited.  Is  an  independent  pro- 
vision relating  to  waters  not  Included  in  the 
prohibition  of  section  6183. 

[Ed.  Note.— For  other  «ases,  see  Fish,  Cent 
Dig.  iS  22-24;  Dec.  Dig.  f  13.*] 

8.  Pish  (S  13*)— Statotes—Oonstbuction. 

Rem.  &  Bal.  Code,  {  5193,  making  it  un- 
lawful tor  any  one  on  tbe  Puget  Sound  or  Its 
tributaries  to  fish  for  salmon  by  means  of  set 
nets  of  greater  length  than  300  feet,  and  pro- 
viding that  no  set  net  shall  be  permitted  to  be 
constructed  in  tbe  form  of  a  pound  net,  does  not 
authorize  the  use  of  set  nets  in  rivers  flowing 
iDto  Puget  Sound,  or  into  parts  of  the  sound 
to  which  section  5183  expressly  applies. 

[Ed.  Note.— For  other  cases,  see  Fish,  Cent 
Dig.  H  22-24;  Dec:  Dig.  U.*] 
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a  license,  does  not  affect  wetton  61SB.  fuohiblt- 
Ing  tbe  tue  of  flsblnff  appllanoM  In  enumarated 
waten. 

lEd.  Note.— For  other  casea,  sea  FUi,  Cent. 
Dig.  It  22-24;  Dec.  Dig.  1  13.*] 

Department  2.  Appeal  from  Superior 
Court;  Snobomiah  County;  Ralph  C.  Bell, 
Judge. 

George  Vosgten  was  charged  by  Informa- 
tion wltb  committing  a  crime,  and,  from  an 
order  sustaining  a  demurrer  to  the  informa- 
tion, the  State  appeals.  Berersed  and  re- 
manded. 

B.  J.  Fauasett,  <a  Brerett,  tor  tiie  State. 
Balpb  D.  Nichols  and  O.  IL  Stdner,  both  of 
Seattto,  for  respondent  W.  Y.  Tanner,  of 
Olymida,  and  Edv.  W.  Allen,  of  South  Bend, 
amid  corln. 

BLLIS,  J.  ThlB  is  an  appeal  by  the  state 
from  an  order  sustaining  a  demurrer  to  an 
information  on  the  ground  that  the  facts 
charged  did  not  constltnte  a  crime.  The 
(dtarging  part  ot  tbe  lnformatl<m  is  as  fol- 
lows: 

"The  said  defendant,  George  Vosfrien.  did  un- 
lawfully operate  and  maintain  within  the  Sno- 
homish river  below  the  Snohomish  wagon 
bridge,  to  wit,  1914  map  location  No.  173,  a 
flz^  appUance,  to  wit,  a  set  net.  for  the  pur- 
pose of  catching  salmon  for  commercial  pur- 
poses, which  said  set  net  was  -operated  and 
maintained  in  the  following  maoner,  to  wit, 
one  end  was  fastened  to  a  fixed  object  on  the 
bank  of  said  Snohondsh  lim  and  the  otiier  end 
was  fastened  to  a  buoy  in  said  river,  which 
buoy  was  held  in  place  by  an  anchor  dropped 
to  the  bottom  of  the  stream,  but  which  could  be 
removed  by  said  defendant,  and  In  which  set 
net  salmon  ooald  be  caught  without  tiie  aid  of 
a  human  being," 

[1]  It  Is  ^ear  Quit  this  information  cbarg- 
es  no  offense  nnder  the  prorlsions  of  section 
48  of  the  Game  Code,  Iaws  of  1918.  p.  378. 
as  constmed  in  State  t.  Alien,  141  Pae.  292, 
since  it  does  not  charge  that  the  net  in  anea- 
tlon  was  set  abore  tide  water.  Only  two 
questions,  therefore,  are  inrolTed:  (1)  a 
set  net  snch  as  described  In  the  intormatioD 
a  fixed  ai^llance  within  the  meaning  of  Bern, 
ft  BaL  Oode^  I  6183?  <2)  If  so,  is  Its  use 
excepted  from  the  prohibition  of  that  section, 
by  Bern,  ft  BaL  Code.  {  5216?  These  sections. 
BO  far  as  pertinent,  read  as  tollows: 

**aec.  S183.  Hereafter  It  shall  be  unlawful  to 
construct,  own,  operate  and  maintain  within 
any  of  the  rivers  of  this  state  flowing  into  Pueet 
Sound  and  within  said  bodies  of  water  within 
a  distance  of  three  milea  from  the  mouth  of 
any  such  river,  and  also  within  that  arm  of 
Pnget  Sound  and  tiody  of  water  known  as  De- 
ception Pass,  or  within  one-half  mile  of  the 
west  entrance  thereof  and  in  any  of  the  other 
salt  waters  of  this  state  at  a  greater  depth 
than  sixty-five  feet  at  low  tide,  any  pound  net, 
trap,  weir,  fish-wheel,  or  other  fixed,  appliance, 
set  lines  excepted,  for  the  purpose  ot  catching 
salmon  or  other  food  fishes,  and  tor  the  pur- 
pose of  enforcing  the  provisions  of  this  section, 
the  fish  comndsnoner  shall  indicate  the  mouths 
of  said  rivers  by  driving  piles  Hiereln.  It  shall 


the  moutii  of  any  of  said  rivers  or  within  said 

rivers." 

"Sec.  6216.  Nothing  In  this  act  shall  be  so 
constmed  as  to  prevent  fishing  with  set  nets 
iu  any  of  the  rivers  of  tills  state  except  when 
such  fishing  is  expressly  prohibited  by  law  or 
prohibited  by  the  fish  commissioner  in  his  dis- 
cretion in  rivers  on  wliidi  are  located  state  fidi 
hatcheries." 

[21  It  is  a  primary  mle  of  statutory  con- 
struction tbal^  In  the  absence  ot  a  stata- 
tory  definition  or  s  weU-eetabUshed  technical 
mining,  ordinary  words  and  ^inuKs  of  a 
well-known  and  definite  sense  when  used  in 
a  statute  must  be  accorded  that  meaning  un- 
less dearly  controlled  by  the  context  Bnd- 
Ud)»  Interpretation  of  Statutes,  i  2;  Lewis' 
Sutherland,  Stetntory  Oonstroctian*  f|  889. 
880;  Knlpe  t.  AnsUn.  lA  Wash.  188,  48 
Fac  25,  44  Pac.  B81. 

[1]  While  it  is  tn»  tiiftt.  as  a  genoral  role, 
the  whole  statute  will  be  consulted  in  order 
to  determine  the  meaniniC  ai  amMgnous 
words  or  phrases  In  a  givea  metSan,  that  mle 
is  not  without  exo^tiODS.'  If  flie  nieanlng 
of  words  or  phrases  can  be  fOnnd  In'ttie  see- 
tlon  itself  In  whldi  they  are  used,  that 
meaning  should  be  M>pUed  without  reoourae 
to  anything  beyond,  unless  It  leads  to  a  con- 
flict or  inooogmlty  when  compared  with  oth- 
er portions  of  the  act  interpreta- 
tion* of  Statutes,  i  41. 

[4]  Giving  to  the  words  above  quoted  fK»n 
section  5183  their  obvious  and  ordinary 
meaning  in  their  immediate  connection  with- 
out refer^ce  to  other  sections  a£  the  stat- 
ute, it  aeems  too  plain  for  cavil  that  a  set 
net  was  Intended  to  be  covered  by  the  words, 
"other  fixed  appliance."  These  words  are 
followed  by  the  words,  "set  lines  excepted." 
Obviously  a  set  line  Is  here  classed  as  a  fixed 
appliance  and  Is  made  the  sole  exception 
from  the  purview  of  the  prior  inhibition  of 
the  use  of  fixed  appliances.  The  primary  def- 
inition of  the  word  "set''  is  fixed  in  position ; 
immovable;  rigid;  as  a  set  line.  Webster's 
New  International  Dictionary.  It  will  hard- 
ly be  claimed  that  a  set  net  is  any  less  set- 
that  is,  fixed  in  position  or  immovable — than 
a  set  line. 

[S]  It  is  also  a  mle  bf  eonstructioii.  pecul- 
iarly applicable  to  the  statute  here,  that  the 
language  and  provisions  of  expired  or  re- 
pealed acts  on  the  same  subject  are  to  be 
taken  Into  consideration  as  InstructlTe  steps 
in  the  development  of  the  existing  system  of 
legislation  upon  a  given  subject  Endlicli, 
Interpretation  of  Statutes,  {  48.  Turning  to 
the  earlier  laws  touching  fishing  appliances, 
we  find  that  from  the  beginning  of  our  state- 
hood down  to  the  enactment  of  section  5216, 
above  quoted,  as  section  11,  of  the  act  of 
1899,  Laws  Of  1899,  p.  201,  set  nets  eo  nomine 
have  been  classlfled  with  traps,  pound  nets, 
weirs,  and  fish  wheels  as  fixed  appliances. 
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Tbe  eaiUeat  act  upon  ttie  anbjeet  Is  that 

VtibnuLTy  11,  1890,  Lkws  of  1888-90.  p.  106. 
Section  6  of  that  act  b^liia  as  follows: 

shall  not  be  lawftil  for  aoy  pound  net, 
set  net,  trap,  weir,  wheel  or  other  nxed  appU- 
aoce  for  taking  fish,  to  extend  more  than  one- 
half  of  the  way  across  the  breadth  of  an; 
Btream,  diannel  or  akn^  of  any  waters  men- 
tioned  In  this  act  *  *  * " 

Tbe  act  of  1893,  liaws  of  1898,  16,  makes 
the  same  classification;  section  1  beginning 
as  tollowa: 

"No  person  or  persons  shall  own,  operate  or 
oonstroct  and  own.  or  canse  to  be  constructed 
and  operated  any  poond  net,  trap,  set  net, 
weir,  fiah<wheel  or  other  fixed  appliances  for 
catching  salmon  on  the  waters  of  the  Columbia 
river  and  its  trlbntaries,  and  Paget  Sound,  in 
the  state  of  Washington,  without  first  obtain- 
ing from  the  fish  commissioner  a  license  for 
each  trap,  pound  net,  weir,  set  net,  fish-wheel 
or  any  other  fixed  appliances.  *  •  •  " 

See,  also,  sections  2,  4,  and  7  of  the  same 
ftct 

Coming  now  to  the  evolution  of  section 
6183,  as  at  present  reading,  we  find  that  tbe 
part  of  that  section  which  we  have  quoted 
was  first  enacted  in  section  1  of  the  act  of 
1897,  chapter  82,  Laws  of  1897,  pp.  214,  215, 
in  almost  the  same  words  with  the  exception 
that  its  proTlidons  aiq;>Ued  to  the  rivers  flow- 
ing into  Grays  Harbor  as  well  as  to  those 
flowing  Into  Pnget  Sound,  and  set  lines  were 
not  excepted.  While  In  this  first  section  of 
tbe  act  of  1897  a  set  net  is  not  classified  eo 
nomine  as  a  fixed  appliance.  It  is  so  classtfled 
in  section  8  of  the  same  act  where  the  fol- 
lowing is  ftnmd: 

"A  separate  license  shall  be  required  for  each 
trap,  pound  net,  weir,  set  net,  fish-wbeel  or  any 
other  fixed  appliance,  and  for  every  purse  net, 
drag  seine  or  other  seine,  gill  net  or  drift 
net:  •  • 

See,  also,  sectU»u  S  and  8  for  the  some 
Isclnsive  dassiflcation.  Tme,  sactUm  4  of 
this  ac^  Bern.  &  BaL  Code,  |  5192,  relating 
to  the  nutrUng  at  Ucensed  appliances,  ena- 
merates  set  nets  with  gill  nets,  seines,  and 
pnrse  n^  but  that  was  donbtlesa  becauBS 
of  the  atmilarlty  in  tbe  method  of  marking 
provided  tac  Ucensed  appliances,  and  not 
with  any  view  to  defining  a  fixed  apidlance. 
Clearly  the  language  used  In  the  pres^it 
section  6183  when  originally  enacted  Into 
law  was  Intotded  to  Inclade  and  did  include 
a  set  net  within  the  term  "fixed  appliance.*' 

The  language  first  hereinbefore  quoted 
£rom  section  S183  was  re-enacted  as  a  part 
of  section  1  of  the  act  of  1899.  In  which  act, 
Rem.  &  Bal.  Code^  |  6216,  for  the  first  time 
appears,  being  section  11  of  that  act  It  is 
significant  that,  notwithstanding  the  indu- 
siiHi  in  this  same  act  of  section  11,  the  im- 
plied inclnaion  of  tbe  set  net  in  the  term 
"other  fixed  appliance"  is  made  imperative 
by  excepting  from  the  prohibition.  In  sec- 
tion 1  against  the  use  of  fixed  appliances, 
the  set  line.  In  the  act  of  1899  we  again  find 
flome  confusion  as  to  the  status  of  a  set  net, 
in  that  section  2  of  tbe  act  again  classes  set 
nets  with  seines  and  drift  nets  for  tbe  pur- 


pose of  marking  and  Ucowtns.  Since  that 
section  appliee  only  to  tbe  use  ot  appUanoes 
in  all  waters  of  Uie  state  where  not  prohibit- 
ed by  secdon  1  (Bern,  dt  Bal.  Code,  i  5183), 
it  can  hardly  be  construed  as  affecting  tbe 
necessary  implication  found  la  sectbm  1 
ttiat  a  set  net  is  a  fixed  appliance  within  the 
meaning  ot  section  L 

Finally,  tixe  Legislature  of  1909  amended 
section  1  of  tbe  act  of  1880  by  again  re-enact- 
ing the  part  which  we  have  quoted  from  sec- 
tion 5183  of  Rem.  &  Bal.  Code,  but  adding 
thereto  four  distinct  provisos  limiting  the 
application  of  tbe  language  quoted  by  provid- 
ing in  effect :  (1)  That  the  prohibition  should 
not  prevent  the  catching  of  fish  for  home 
consumption ;  (2)  that  a  certain  closed'  sea- 
son should  prevail  on  the  Skagit  river;  (3) 
that  nets  with  meshes  of  a  certain  limited 
stretch  measure  might  be  used;  and  (4)  that 
a  certain  part  of  the  Snohomish  river  should 
not  commercially  fished  at  alL  Section  11 
of  the  act  of  1899,  Rem.  &  Bal.  Code.  {  5210, 
was  not  re-enacted  nor  referred  to  as  an  ex- 
ception to  the  operation  of  tbe  first  section 
in  any  manner.  This  circumstance,  we  think, 
has  an  important  bearing  upon  the  question 
whetber  section  6216  was  regarded  by  the 
Legislature  as  excepting  set  nets  from  the 
prohibition  of  section  5183,  either  before  or 
after  the  amendment  ' 

[6]  "The  introduction  of  an  exertion  or  sav- 
ing clause  may  have  an  Important  bearing  on 
the  cmistruction  of  the  enacting  part  of  the  stat- 
ute, for  It  may  show  it  to  be  more  compre- 
hensive than  would  appear  merely  from  Ibe 
words  naed.  on  the  principle  that,  when  certain 
exceptions  are  specified,  no  others  are  intend- 
ed." Black  on  Interpretation  of  Laws.  |  131. 
p.  488. 

t7]  Had  tbe  Legislature  intended  to  make 
or  to  recognise  any  further  excepttons  to 
the  enacting  portion  of  section  S18S  as  orig- 
inally contained  in  the  act  (tf  1899,  it  seems 
safe  to  say  that  in  re-enacting  that  section 
in  1909  fior  the  very  purpose  of  amending  It 
and  limiting  Its  scope  it  would  have  made 
some  reference  to  section  5216,  vrtticb  It  Is 
now  urged  by  the  respondent  was  all  along 
an  exception  to  those  general  provisions. 
Tbe  case  would  be  different  If  section  6216 
had  no  room  for  operation  ottier  than  as  an 
exceptiott  to  the  prohibitions  of  section  5183, 
but  it  has  ample  scope  for  operation  other- 
wise. It  permits  tbe  use  of  set  nets  only 
where  not  problblted  by  law  or  an  order  of 
the  fish  commissioner.  Section  5183,  as  we 
have  seen,  by  necessary  Implication  prohibits 
their  use,  but  only  In  rivers  flowing  Into  Pu- 
get  Sound.  All  other  rivers  were  eliminated 
from  the  operation  of  that  section  by  the  first 
re-enactment  of  1899  simultaneoasly  with 
the  first  and  only  enactment  of  section  6216, 
which  applies  to  "any  of  the  rivers  of  this 
state"  except  where  not  prohibited  by  law 
or  the  commissioner.  There  Is  thus  present- 
ed a  field  for  Its  operation  as  applied  to  oth- 
er rivers  of  tbe  state  than  those  fiowlng  into 
Puget  Sound.   That  field  has  existed  since 
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excepaon  to  secnon  nxtsa,  ouz  a.a  an  muepeuu- 
ent  provision  relating  to  waters  not  Includ- 
ed to  the  prohibition  of  that  section. 

This  construction  tends  to  further  the 
Tital  purpose  of  the  act  as  clearly  recojali- 
ed  by  this  court  In  Cherry  Point  Fish  Co. 
T.  Nelscm.  2S  Wash.  662,  66  Fac  57,  where 
it  Is  Mid: 

"The  act  In  qaestion  has  as  its  principal  ob- 
ject the  protection  of  food  fishes.  It  absolutely 
prohibits  tiie  construction  of  any  fixed  appli- 
ance, set  lines  excepted,  in  any  of  the  waters 
of  Fuget  Sound  within  three  miles  of  the  mouth 
of  any  river  Sowing  therein;  clearly  showing 
that  it  was  the  intention  of  the  lawmakers  to 
provide  for  an  open  and  unobstructed  passage- 
way  for  tiie  fish  to  enter  these  rivers,  which  are 
their  natural  spawning  places." 

The  other  view  would  run  counter  to  what 
we  conceive  to  be  the  plain  meaning  sec- 
tion 51S3  and  tend  to  frustrate  the  manifest 
purpose  of  Its  enactment. 

[I]  The  trial  court  seems  to  have  been  In- 
fluenced by  Rem.  &  Bal.  Code,  $  6193,  which 
reads  In  part  as  follows: 

"It  shall  be  unlawful  for  any  person,  firm  or 
corporation  on  Paget  Sound  or  its  tributaries 
to  fish  for  salmon  by  means  of  set  nets  of  great- 
er length  than  three  hundred  feet,  and  no  set 
net  shall  be  permitted  to  be  constructed  in  the 
form  of  a  pound  net  or  with  pots  or  hearts  con- 
nected tha«wiQi  or  in  any  other  meana  than 
by  stakes  driven  In  substantially  a  straight 
line.  •  • 

We  fall  to  see  what  bearing  this  section 
has  upon  the  classlficatton  of  a  set  net  as 
a  fixed  appliance  or  otherwise  except  that 
it  Indicates  a  substantiality  and  permanence 
in  construction  meeting  the  concept  of  a 
fixed  appliance.  Mor  do  we  see  that  this  sec- 
tion can  be  construed  as  authorizing  the 
use  of  set  nets  In  rivers  flowing  into  Paget 
Sound  or  Into  parts  of  the  Sound  to  which 
the  prohibition,  of  Mcdon  B18S  ezpns^y  vh 
piles. 

[I]  Section  0216.  making  It  a  misdemeanor 
to  operate  fishing  appliances  without  a  li- 
cense, or  under  an  assigned  license  without 
notice  to  the  fish  commissioner,  la  also  call- 
ed to  our  attention  in  that  it  enumerates  the 
set  net  with  the  less  permanent,  and  not  with 
the  fixed  appliances.  This  incongruity  pos- 
sibly resulted  from  following  the  classifica- 
tion for  licensing  and  marking  found  In  sec- 
tion 6192.  Be  that  aa  It  may.  we  would  not 
be  warranted  In  saying  that  It  was  ever  in- 
tended to  override  the  express  classification 
of  a  set  net  as  a  fixed  appliance  In  all  of  the 
earlier  laws  and  tlie  clear  ImplicatloD  to  the 
same  effect  in  every  law.  Including  section 
6183,  whenever  the  quality  of  fixedness  was 
the  professed  basis  of  the  classification  and 
bad  a  direct  reference  to  the  purpose  of  the 
cla^flcation. 

An  analysis  of  the  statutes  forces  us  to 
the  conclusion  that  the  demurrer  to  the  In- 
formation should  have  been  overruled.  The 
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Mcdonald  et  al  v.  McDONALD  et  al. 
(No.  13600 

(Supreme  Oiurt  of  Ariiona.    Jnne  1%  1914^ 
Rehearing  Denied  Dec.  9,  »140 

1.  Mines  Ann  MiHEaaLs  (|  88*)— Miinico 
CLAIMa— AsBESsianT  Wobk— Pzbfobhakgb 

— EVIDINCE. 

In  a  suit  to  recover  mining  claims,  evidence 
held  to  require  a  finding  that  aasessment  work 
performed  on  the  claims  prior  to  December  U. 
1911,  by  defendant  M.  was  for  his  own  persooal 
benefit,  and  not  primarily  for  the  t>enent  of  the 
eatate  of  his  brother,  woicb  at  that  time  was 
the  owner  of  the  claims. 

I Ed.  Note.— For  other  cases,  see  Mines  and 
aerali^  Ouit  Dig.      87^-118;  Dec  Dig.  i 
38,*) 

2.  Mikes  and  MiNzaALS  ({  ^*)— Tbbspass  oh 
Mining  Claim. 

Where  defendant  M.  went  on  a  group  oi 
mining  claims  then  owned  by  hia  brotoer's  es- 
tate to  perform  the  annual  aasessment  work  in 
order  to  protect  the  estate's  title  for  M.*s  per- 
sonal benefit,  that  he  migbt  from  the  claims  col- 
lect an  alleged  iudebteaneas  of  the  estate  to 
himself,  and,  while  engaged  in  the  work,  occu- 
pied a  cabin  on  the  ground,  he  was  not  a  tre«- 
paaser,  but  his  occupancy  was  the  possesion 
of  the  estate. 

[Ed.  Note.~For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  U  61-^:  Dec  Dig.  | 
26.*] 

3.  Minks  and  Minebals  (f  26*)  — Mining 
Claims— AflSESSMKKT  Wobk— Relocation. 

Where  plaintiEts  did  no  assessment  work 
on  a  group  of  mining  claims  for  the  year  1011 
until  January  16,  1912,  the  claims  became  for- 
feited and  subject  to  rugcatlon  aftor  12  o'clock 
midnight  on  December  SL,  1911,  and  relocations 
made  after  that  time  and  prior  to  the  plaintiff'B 
commencement  of  assessment  work  on  uie  claims 
were  prior  in  ri^t. 

[Ed.  Note.— EV>r  other  eases,  see  Iflnet  and 
Sfinenls,  Cent.  Dig.  H01-«S;  Dec  Dig.  |  28.*] 

4.  Mines  and  Minehals  (128*)— Iacatxos 
OF  Olaihs— ABtaasusmr  woik  — Rblooa- 
noH. 

Aisesament  work  pexfbrmed  on  mining 
claims  after  the  expiration  of  the  year  for  which 
the  work  was  done,  and  after  the  claims  had 
been  relocated,  is  ineffective  to  restore  the  rights 
of  the  original  locators. 

TEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  C^L  Dig.  fli  61-69.  114 ;  Dec.  Dig. 
S  23.*] 

6.  Mines  and  Minekals  (S  23*)— Locahohs 
OS  Claims— Assessment  work. 

Assessment  work  performed  on  a  group  of 
mining  claims  is  inaumcient  to  sustain  a  title 
to  a  claim  disconnected  from  the  group. 

[Ed.  Note.— For  other  cases,  aee  Mines  and 
Minerals,  Cent.  Dig.  U  61-^.  114 ;  Dec.  Dig. 
I  23.*] 

6.  Mines  and  Minebals  ({  23*)  — Mining 
Claims— Assessment  Wobk— Relocation, 
Assessment  work  done  by  original  locators 
on  ground  after  it  had  been  Intally  relocated 
was  unavailable  to  save  an  adjoiniag  claim  from 
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relocados,  on  the  ground  that  the  work  tended 
to  develop  inch  adjoining  claim. 

[Ed.  Note^^For  other  caae*,  see  HtnM  and 
l^eralfl.  Cent.  Dig.  if  61-«9,  Ui;  Dec.  Dig. 

Appeal  from'  Saperior  Ooort,  Santa  Omx 
Coant7 ;  Frank  J.  Daffy,  Judcek 

Actloo  by  Arthur  J.  MeDonald  and  otbers, 
u  ezeenton  ct  J.  B.  MeDonald,  deceased,  as 
devisees  of  said  deceased,  and  as  trasteee 
nnddr  the  «111,  against  J.  T.  McDonald  and 
others.  Jndgmeiit  tot  detentents,  and  plaln- 
tiflPg  appeal.  Affirmed. 

J.  S.  McDonald  In  bis  lifetime  owned 
seven  certain  mining  locations  sltnate  In 
Santa  Cmz  county,  near  Oro  Blanco,  called 
the  Golden  Eagle  groups  He  died  during  the 
year  1900,  leaving  a  will  mentioning  said 
group,  which  recites  that: 

"The  title  to  said  propertleB  is  in  my  sole 
name,  but  my  brother  Jofan  T.  McDowd  is 
entitled  to  the  balance  of  one-half  of  the  pro- 
ceeds of  a  sale  of  said  property  after  repayment 
to  me  of  all  expenaes  iocuried  by  me  in  and 
ahout  said  properties  and  the  repayment  ol  all 
moneya  advanced  to  or  expended  by  me  on  behalf 
of  my  said  brother,  and  the  repayment  of  all 
moneya  expended  by  me  for  the  anbport,  educa- 
tion, and  maintenance  of  the  cbfldren  of  my 
■aid  brother. 

"My  interest  therefor  in  said  property  con- 
sists of  an  undivided  one-half  and  in  addition 
an  interest  equal  to  the  total  amount  of  all  of 
said  entenditnres. 

"My  books  of  account  show  all  of  said  enwn- 
ditures,  bat,  in  addition,  an  agreement  has  been 
or  will  be  executed  between  my  said  brother  and 
myself  which  will  definitely  nx  the  amount  or 
amounts  so  due  me,  which  said  agreement  and 
tlie  attached  statement  or  stat»aeots  sliall  con- 
trol my  said  exeeutors.** 

Tbe  plaintlfCs  were  appointed  executor  and 
tfxecntrices  of  the  will,  and  were  children 
of  the  testator,  while  John  T.  McDonald, 
named  in  the  will,  was  a  brother,  and  is  one 
of  tbe  defendants  hera  Tbe  plaintiffs  reside 
in  Chicago.  Defendant  J.  T.  McDonald  has 
made  his  home  In  Sonora,  Mexico,  or  in  a 
cabin  on  the  claims  near  Oro  Blanco  during 
man^  years  past 

Daring  the  year  1909  1174.26  worth  of 
work  was  done  under  the  direction  of  J.  T. 
McDonald  as  tbe  annnal  assessment  woric 
f^r  that  year  representing  said  claims.  J.  S. 
McDonald  was  sick,  and  Arthur  J.  McDonald, 
one  of  tbe  executor  plalntlfla,  now  one  of  the 
appellants,  for  the  testator  fomlBhed  J.  T. 
McDonald  ¥100  of  that  sum  paid  during  that 
year.  The  balance  of  the  cost  of  the  work 
for  that  year  was  paid  by  J.  T.  McDonald  in 
casli  and  by  a  dueblU  for  $62.  No  other  as* 
«essment  work  was  done  on  the  group  for  the 
year  1909.  During  the  year  1910  J.  T.  Mc- 
Donald held  a  power  of  attorney  from  the 
-estate  of  the  testator,  on  Its  face  authorizing 
blm  to  negotiate  a  sale  of  tbe  mines  for  the 
estate.  Under  such  authority,  he  entered 
into  an  optional  contract  with  one  Posey  for 
the  sale,  and  during  the  life  of  the  option 
Posey  performed  work  on  six  of  the  loca- 
tions, tbe  Bob  Boy,  Golden  Bagle,  Arthur 


John,  Golden  Bird,  Rockwell,  and  Lubee,  In 
the  course  of  taking  samples  of  ore.  This 
work  was  worUi  $150.  In  addition.  J.  T.  Mc- 
Donald hired  two  men  to  work  during  that 
year  for  a  time.  They  worked  on  the  Bob 
Hoy  and  Oolden  Bagle  locations,  and  $12 
worth  of  the  work  was  done  on  the  RockwelL 
A.  bouse  was  on  the  RockwelL  The  entire 
work  done  under  the  direction  of  J.  T.  Mc- 
Donald for  the  year  1910  upon  the  said  three 
claims  cost  (142.76.  The  estate  furnished  to 
J.  T.  McDonald  during  that  year  $300.  This 
money  was  expended  by  him  In  payment  of 
the  duebllt  for  |62;  and  In  payment  for  the 
work  and  material,  $142.75;  $40  for  provi- 
sions; and  the  balance  tor  personal  expens- 
es. The  entire  work  on  the  six  claims  done 
by  Posey  and  J.  T.  McDonald  for  1910  was 
$^2.74.  On  November  16.  1910,  the  estate 
revoked  the  power  of  attorney  held  by  J. 
T.  McDonald.  During  the  year  1911  J.  T. 
McDonald  was  making  his  home  In  Mexico. 
In  September  of  that  year  he  wrote  request- 
ing tbe  estate  to  send  him  money  with  which 
to  perform  the  assessment  work  on  the  mines 
for  that  year.  The  representative  of  the  e9> 
tate  failed  to  send  tbe  money  requested.  In 
October,  1911,  J.  T.  McDonald  voluntarily 
put  a  man  to  work  on  the  Rob  Boy  location, 
and  personally  went  to  Chicago,  and  had  a 
conference  wltb  the  representatives  of  tbe 
estate,  with  a  view  of  collecting  a  large  stjm 
of  money  due  him  from  the  estate,  bat  In 
no  manner  connected  with  tbe  mines.  They 
Informed  him  that  the  estate  had  no  money 
with  which  to  pay  J.  T.  McDonald  his  claim, 
and  It  was  no  use  to  talk  about  tbe  mines 
if  it  was  money  he  wanted.  Defendant  then 
returned  to  Sonora,  Mexico,  and  ordered  the 
man  to  stop  work  on  the  mines.  He  per- 
sonally paid  the  man  for  the  work  done,  and 
has  not  been  repaid  by  the  estatet  On  De- 
cember 20,  1911,  defendant  J.  T.  McDonald 
went  to  the  mines  In  person  to»  and  be  start- 
ed aiid  did,  resame  work  tberecBi  In  ordw  to 
save  tbe  property  to  tlie  eBtate  so  ttiat  be 
might  be  able  to  sell  the  mines  and  take  ont 
of  the  iffooeeds  of  tlia  sale  tbe  mon^  owing 
blm  firom  tbe  estate,  btilerlng  that  he  bad 
some  estate  in  tbe  mines  through  the  will  of 
bis  brother.  He  started  the  work  on  tbe  23d 
day  of  December,  1911,  with  one  man  work- 
ing for  a  wage  of  $2  per  day.  This  man 
worked  on  the  mines  five  days,  and  ^ult,  for 
which  woriE  defendant  paid.  Anothm  man 
worked  fire  days  on  the  Hob  Boy  at  $2  per 
day.  and  quit  on  December  28,  1911,  for 
wbidi  d^udut  paid  blm.  NO  otiier  wwk 
was  done  m  any  of  tbe  locations  fOr  the  year 
1911.  These  iMta  relate  to  tbe  assessment 
work  i)erformed  tor  the  years  1009, 1910,  and 
1911,  and  are  undisputed  by  tbe  evidence. 

About  December  20,  1911,  Ibe  representa- 
tives ot  iSie  estate  sent  H.  H.  Unn^  to  No- 
gales  to  examine  the  records  relative  to  the 
mining  locations,  and  to  the  (dains  to  see 
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id.  Mr.  I4iuiey  Brrlved  ftt  tba  pnq?erty  about 
S  o'fdock  In  the  erening  on  December  1911, 
and  found  J.  T.  HcDtmald  at  a  cabin  on  the 
Rockwell,  one  of  the  locations  of  the  g:ronp. 
He  Informed  McDonald  that  he  came  to  see 
about  the  property  and  about  having  the  as- 
sessment Nirork  done,  If  the  claims  were  val- 
id. He  Informed  McDonald  that  he  did  not 
have  all  the  mon^  necessary  to  do  the  work. 
He  stated: 

"  *  *  *  I  was  only  interested  at  that  time 
in  teeing  that  the  work  was  done  on  the  prop- 
erty, or  that  work  wae  resumed  before  the  end 
of  the  year,  bo  tbe  propert;  would  not  be- 
come subject  to  relocation.  •  •  •  I  told  Mr. 
McDonald  that  money  had  been  provided  for  the 
purpose  of  doing  assessment  work;  that  it 
would  be  sent  to  me  immediately  upon  my  wiring 
that  the  claima  were  atiU  valid  and  that  the 
work  conld  be  started.  I  asked  him  why  he  was 
in  a  hoose  there  located  on  one  of  the  dalma, 
and  he  said  he  was  there  to  see  ^ut  the  prop- 
erty." 

Mr.  lilnney  asked  Mr.  McDonald: 
"Will  you  agree  to  stay  here  and  protect  the 
property  bv  reeuming  work  immediatdy,  either 
by  yourwli  or  persons  whom  you  may  engage, 
and  prosecute  that  work  throughout  the  rest  ox 
1911  and  through  1912,  until  you  hear  from  me 
farther  and  we  make  definite  arrangements  aa 
to  the  terms  of  the  contract  for  complettaig  the 
work?' 

He  said  he  wonl^ 

"I  said:   'Ton  understand  I  have  not  the 

money  and  that  it  will  be  necessary  for  me  to  get 
the  money  after  I  leave  here,  but  for  what  work 
you  mav  do  in  the  meantime,  i  will  guarantee 
personally  that  yon  will  receive  pay  for  it  vonr- 
self,  or  whoever  does  the  worit  under  your  direc- 
tion will  receive  such  money  as  will  be  necea- 
sary  to  carry  on  the  work  until  you  hear  from 
me  further;'  that  I  would  send  the  telegram 
from  Nogales,  and  a«  soon  as  the  money  reached 
me  in  Frescott  I  would  send  him  a  wire  that  1 
had  the  money.  Be  said  that  he  would  not 
rely  upon  his  relatiree,  that  be  did  not  beliere 
their  promise  about  sending  the  money,  etc; 
and  I  said,  'Mr.  McDonald,  I  have  no  way  oi 
proving  to  you  that  I  have  the  money  except  by 
wiring—by  sending  you  a  telegram.'  I  said, 
'Would  it  be  satblactory  to  you  and  sufficient 
proof  that  I  have  the  money,  if  I  wire  you 
that  I  have  the  money?*  and  he  said  that  would 
be  satisfactoiT.  I  said,  'Well,  then,  I  will  send 
you  a  wire  whether  or  not  I  have  the  money  on 
that  day.  If  the  mcmey  is  there,  we  wiU  then 
make  arrangements  aa  to  favorable  terms  for 
doing  the  work  on  the  contract  basis,  and  I  will 
make  a  contract  with  you,  as  I  have  been  ad- 
viaed  by  my  clieots  to  make  a  contract,  if  possi- 
ble, instead  of  having  the  work  done  by  the  day.* 
He  said  he  would  agree  to  do  those  things; 
that  he  would  protect  the  property  by  resuming 
the  work  on  the  next  day  ana  continue  it 
through  December  and  in  January,  at  least  to 
the  5ui  day  of  January.  My  reason  for  asking 
this  is,  aa  I  explained  to  him,  that  the  telegram 
whicb  I  would  send  him  on  Tuesday  night  might 
be  held  up  in  'the  station  at  Tucaon  until  the 
following  Wednesday  morning,  and,  if  held  up 
in  Tucson,  and  did  not  get  the  stage  on  Wednes- 
day, It  would  not  go  out  until  Friday,  and  would 
not  reach  Oro  Blanco  until  the  night  of  the  Sth, 
and  he  agreed  to  that." 

On  January  2,  1912,  linney  received  $500, 
and  under  the  aame  date  wired  to  J.  T.  Mo- 
Donald: 

"Offer  four  hundred  dollars  for  complete  a«- 
aesiment  work  on  group.  Have  money  will  send 


No  answer  was  received  from  McDonald, 
and  on  January  7. 1912,  Linney  wrote  him  on 
the  subject.  On  onxshezandnatlon,  Mr.  Lfn- 

ney  said: 

"I  did  make  a  definite  contract  with  McDon- 
ald about  the  aaaessment  worlL  except  aa  to  the 
definite  amount  that  was  to  be  paid,  provided 
Mr.  McDonald  wanted  to  do  the  work  in  tbat 
way.  The  really  definite  part  of  the  contract 
was  that  he  should  protect  the  property  by 
wages,  either  for  himself  or  some  one  he  shonld 
put  to  work,  until  we  could  find  out  definitely 
and  1  could  satisfy  him  that  the  money  was 
there,  and  during  that  time  the  contract  was 
definite  that  he  should  resume  work  either  in 
person  or  through  some  one  else.  I  took  it  at 
that  time  that  he  wanted  to  do  it  personally,  as 
be  said  ha  needed  the  money,  and  from  that 
timc^  and  until  we  made  defiimte  arrangements 
as  to  the  amount  to  be  paid  either  to  nim  or 
some  one  dse.  he  was  to  do  the  woik  or  to  have 
it  done,  and  qe  was  guaranteed  enough  to  cover 
tbat  amount  *  *  *  If  the  money  was  not 
sent,  be  was  to  be  paid  for  the  work  done  up 
to  tbat  time,  which  I  guaranteed.  It  wouU 
probably  amount  to  seven  or  elglit  days,  at  ordi- 
nary mmer's  wafse." 

McDcmald'a  Teralon  of  wluit  toolE  place  <hi 
the  occasion  of  Mr.  LimMy's  rlalt  to  the  mines 
on  December  28, 1911,  and  what  was  said  at 
tbat  time,  Is  snbstantlatly  as  follows: 

"Mr.  Linney  introduced  himself,  and  said, 
'Well,  I  represent,  through  Mr.  Woods  (of  Caii- 
cago,  a  lawyer  of  McDonald's  acquaintance)  the 
estate  of  J.  S.  McDonald.*  He  asked  me  if  1 
was  doing  any  work  on  the  mines,  and  I  said, 
'Yea:  woriting  two  men  on  the  mines.'  He 
asked  me  if  ue  Edith  mine  belonged  to  the 
estate,  and  I  said,  'No,'  and  he  said  it  appeared 
from  the  records  that  the  estate  owned  the 
£ditb  mine.  That  was  all  he  said  about  the 
mines.  He  aaked  me  if  X  would  do  assessment 
work,  and  I  said,  Tes,'  if  he  would  give  me  the 
money.  When  he  first  came  down  there  he  said 
he  came  for  the  estate  of  X  S.  McDonald,  and 
I  said,  'Have  you  any  money?*  and  he  said, 
'No,'  and  I  said,  'I  am  Qut  of  luck  if  you  have  no 
money,'  and  he  aaked  me  if  Z  would  work,  and 
I  said  I  would  if  be  would  give  me  the  money. 
He  said  he  didn't  have  it  •  •  *  I  didn't 
agree  to  do  the  assessment  work  until  be  could 
send  me  the  money.  He  said  something  about 
telegraphing,  but  I  did  not  pay  any  attention 
to  him  as  to  what  he  said  about  it  He  men- 
tioned something  about  my  staying  in  possession 
and  he  wonld  pay  me  wages,  but  I  did  not  agree 
to  any  arrangement  for  any  wages.  What  x 
said  was,  'If  you  will  send  me  the  money,  I 
will  do  the  work.*  I  would  not  do  the  work  If 
he  did  not  send  me  the  money.  I  was  doing  the 
work— I  was  trying  to  do  the  work— regardless 
of  Mr.  Linney.  I  didn't  tell  him  so.  *  •  • 
I  didn't  say  I  would  stay  there  and  protect  the 
property  by  continuing  the  work.** 

Witness  denies  that  he  stated  to  Mir.  Un- 
ney  that  If  BIT.  linney  would  personally  gaar- 
antee  the  work  witness  should  do  or  may 
have  done  would  be  satisfactory  to  witness. 
Witness  told  Mr.  Unney  that  he  conld  not 
rely  upon  his  relatives'  promise  to  famish 
the  money. 

On  January  6th  witness  received  Llnney*s 
telegram  offering  to  contract  with  witness 
to  complete  the  work  for  $400,  and  stating 
that  the  sender  had  the  money,  and,  if  be 
did  not  accept,  to  continue  work  until  re- 
lieved. Witness  did  not  accept  tiie  ofltt  nor 
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continue  work.  The  telegram  was  anawered 
l»y  letter,  informing  Mr.  Uimej  that  the  jftoQ- 
erty  had  been  located  by  other  partiea.  aiao 
atatlng: 

"I  made  my  very  best  efforts  to  save  the 
property— I  even  borrowed  money  to  do  so— I 
could  not  depend  luioo  my  nephew  to  aid  me. 
Had  tbinga  been  different  at  the  late  data  I  re- 
celved  your  telMrani,  I  iranld  not  have  aeovtad 
or  conaidared  it?* 

McDonald  was  not  physically  able  to  do 
the  work,  and  could  find  no  one  to  employ  to 
do  It 

To  ditoRnlne  this  dtapnted  laaue  ot  fact 
the  eourt  framed  and  aobmltted  to  the  Jury 
the  followlnc  intarrogatUTi  the  anawer  to 
wblcdi  CoUows  the  Intenogatory.  to  wit: 

"Second  interrogatory:  Did  J.  T.  McDonald 
enter  into  any  agreement  with  the  plaiutiffa, 
or  any  of  their  agents,  representatives,  or  at- 
tom^B,  abordy  before  January  1,  1912,  to  the 
effect  that  he  would  perform  any  of  the  work 
or  labor  or  procnre  the  same  to  be  done  on  said 
mining  claims  prior  to  January  1,  1912,  and 
thereafter,  for  the  purpose  of  protecting  the  title 
to  said  pnmertlea  by  resompUon  of  work  there- 
on?   Tetdlct  of  Jury:  No." 

The  eourt  separately  finds  that  no  contrac- 
tnal  relation  existed  between  J.  T.  McDonald 
and  plaintiffs  by  which  McDonald  agreed  to 
do  the  assessment  work  or  resume  the 
formance  of  the  assessment  work  on  the 
mines  for  the  year  1911.  The  court  finds: 
That  J.  T.  McDonald  bore  no  fiduciary  rela- 
tion to  the  plaintiffs  in  the  year  1911  or  1912. 
That  the  aseeasment  work  was  not  performed 
on  the  mines  for  the  years  1909,  1910,  nor 
1911.  Defendant  Charles  Qultty  relocated 
the  Lubec  cialm  in  September,  1911;  O.  F. 
Powell  TMctaed  the  mines  on  December  30, 
1911.  He  made  the  caMn  occupied  by  Me- 
Dfmald  and  Qnitty  his  headquarters  until 
noon  on  January  1, 1912.  Between  12  o'clotA 
mldni^t  on  December  31, 1911.  to  noon  Jan- 
nary  1,  1912,  Powell  relocated  a  part  of  the 
Golden  Eagle  group  by  making  four  locatlona. 
These  locatlona  were  made  without  the 
knowledge  of  J.  T.  McDonald.  On  January 
3,  1912,  J.  T.  McDonald  relocated  a  part  oi 
the  ^onp  by  making  one  location.  That  M. 
P.  Dalton  relocated  one  elalm,  taking  there- 
in a  part  of  the  group,  on  September  2,  1912. 

Both  Powell  and  Dalton  conveyed  their 
claims  to  the  Portland  Mining  Company,  de- 
fendant, after  the  commencemeDt  of  tUs  ac- 
tion. 

On  January  16.  1912,  Mr.  Llnney,  re^^re- 
sentlng  the  plaintifb,  again  visited  the  mines. 
On  January  16th  he  put  one  man  to  work. 
Mr.  Llnney  testifies  that  this  work  waa  "con- 
tinued until  about  the  1st  of  August,  until  we 
had  done  more  than  $600  worth  of  work  on 
the  property."  On  cross-examination,  he 
stated: 

"X  went  to  the  claims  on  January  16th,  and 
took  ft  man  with  me  and  showed  him  where  to 
work,  and  he  started  to  work  on  the  momlngr 
at  the  16th,  I  baven't  been  on  the  claims  since 
that  time.  I  know  what  work  has  been  done 
tliere  only  from  the  man  himself.  *  *  *  I  do 
not  know  of  my  own  knowledge  what  work  was 
done  on  the  claims  daring  thia  year.** 


The  court  finds  that  J.  T.  McDonald  and 
O.  F.  Powell  did  not  enter  lo^  any  cuisidra- 
cr  whatsoever,  as  alleged  In  the  complaint, 
and  that  said  J.  T.  McDonald  did  not  abet  or 
assist  the  defendant  Powell  In  "wMpg  his  re- 
locatlona  of  the  groond,  and  that  there  was 
no  fiduciary  relationship  of  acuy  kind  whatso- 
ever between  either  of  the  said  detendants 
and  plaintiffs.  Evidence  oC  the  acta  of  relo- 
cation of  the  defendants'  (dalms  was  tiered 
and  admitted.  The  eourt  ftamed  and  submit- 
ted two  Interrogatories  to  tbn  Jury,  the  sec- 
ond of  which  Is  set  forth  above^  and  the  .first 
with  the  verdict  follows: 

"First  interrogatory:  Did  defendant  O.  F. 
Powell  in  any  way  hmder,  prevent,  or  dissuade 
J.  T.  McDonald  from  doinfc  the  assessment  work 
for  the  year  1911,  on  or  for  the  mining  claims 
claimed  oy  plaintiffs,  any  time  prior  to  the  time 
when  said  Powell  made  his  relocations?  Ver- 
dict of  Jury:  No." 

In  addition  to  the  findings  of  the  Jury,  the 
court  made  special  findings  of  facts,  and,  as 
conclusions  of  law  therefrom,  finds  that  the 
plaintiffs  are  entitled  to  no  relief  whatsoever, 
and  that  the  defendants  are  entitled  to  a  de- 
cree quietlnc  their  title  to  their  mining  claims 
against  the  plaintlfb,  and  rendered  a  decree 
accordingly. 

From  this  decree  and  from  an  order  refus- 
ing a  new  trial  plalntUb  appeal. 

H.  H.  Unney,  of  Prescott,  for  appellanta. 
Sellm  M.  Franklin,  of  Tucson,  and  Frank  J. 
Barry,  of  Nogales,  for  appelleea. 

OUNNINQHAM,  J.  (after  atatlng  the  facts 
as  above).  The  comiOaint  of  appellants  sets 
forth  two  grounds  or  causes  of  action  upon 
whldi  their  rl^t  to  recover  Is  based:  First 
Upon  Uie  grounds  that  the  annual  assess- - 
ment  work  for  the  year  1911  was  commenced 
upon  the  Golden  Eagle  group  during  that 
year  by  J.  T.  McDonald,  as  the  agent  or  rep- 
resentative of  plBlntitrs,  and  for  and  In  be- 
half of  the  said  estate,  and  that  such  work 
was  directly  resumed  after  an  interruption 
on  January  16,  1912,  and  thereafter  complet- 
ed prior  to  the  completl<m  of  the  relocatlMia 
of  defendants.  The  relocations  of  defendants 
were  initiated  during  the  aaid  period  of  Inter- 
mptlou  of  such  work.  Sectnul.  Opon  the 
grounds  that  the  relocations,  while  actually 
Initiated  before  the  plaintiffs  resumed  the 
performance  of  the  annual  work,  cannot  be 
^ectlve  against  the  rights  of  the  plaintiff^ 
in  any  event,  for  two  reasons:  First.  Be- 
cause such  relocations  were  initated  through 
a  wrong  and  trespass  committed  by  the  re- 
locators,  in  laiat  tbs  relocaton  wrongfully 
uttered  npra  the  rUAitfal  poeseaslcm  of  plaln- 
tlffs  before  the  expiration  of  the  assessment 
year  1911,  and  thereby  caused  the  perform- 
ance ot  the  annual  work  of  plaintiffs  to  be 
suspended,  and  the  relocators  continued  their 
said  treapasslng  during  the  remainder  of 
said  year,  and,  open  the  eqilntlon  <A  that 
year,  In  tba  said  manner  they  Initiated  tbelr 
relocations.   Second.  Because  plalntUfs  com- 
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purpose  In  the  year  1911,  and  on  December 
28,  1911,  they  expressly  contracted  with  Mc- 
Donald to  finish  and  complete  the  perform- 
ance of  the  annual  work  for  that  year  hy 
continuing  the  work  after  the  Ist  day  of  Jan- 
nary,  1812,  until  the  full  amount  of  said  an- 
nual work  was  completed.  That  their  said 
agent  and  representatlTe,  J.  T.  McDonald, 
conspired  with  the  other  defendants,  and,  in 
pursuance  to  such  conspiracy,  suspended  the 
I>erforniance  of  such  work  on  December  30, 
1911,  and,  after  the  expiration  of  the  year 
1911,  he  aided  and  assisted  the  other  defend- 
ants to  relocate  a  part  of  the  claims  In  their 
names,  and  relocated  a  part  of  the  claims  in 
his  name,  and  for  that  reason  defendants  are 
estopped  from  claiming  any  rights  by  reason 
of  their  said  relocations.  And  they  for  that 
reason  hold  such  legal  title  as  they  acquired 
thereby  In  trust  for  the  benefit  of  plaintiffs. 
Both  causes  of  action  are  denied,  and  the 
defendants  plead  their  relocations  aa  valid 
relocations  oC  abandoned  prtHterty^  and  ask 
far  affirmative  relief. 

11]  The  evidence  produced  fails  to  support 
the  said  first  alleged  grounds  for  recovery. 
Without  conflict,  the  evidence  tends  to  show 
that  all  the  woric  done  on  the  CMden  Bagle 
group  during  the  yoax  1911  was  done,  and 
work  ceased  <m  Decembw  90,  1911;  tiiat 
such  work  was  done  by  J.  T.  McDonald  for 
his  own  personal  benefit,  and  not  primarily 
for  the  benefit  of  die  estate.  The  purpose 
McDonald  had  for  causing  the  wwk  to  be 
done  was  to  motect  the  title  to  tiie  mines 
JCor  the  estate  so  that  he  coold  negotiate  a 
sale,  and  out  ot  the  proceeds  (tf  such  sale 
he  could  recover  a  large  claim  due  him  from 
the  estate.  The  estate  had  no  money  with 
which  to  pay  Us  claim,  nor  with  which  to 
pay  for  the  annual  work.  If  he  did  not  pro- 
tect the  estate's  title  in  the  mines,  and  they 
were  lost  by  rtiocaUon,  all  hopes  of  collects 
ing  his  claim  fr<Hn  the  estate  were  gone.  He 
had  caused  the  annual  work  to  be  done  for 
his  brother  for  the  year  1909 ;  that  is,  be  had 
caused  some  work  to  be  done  on  the  mines 
for  that  year,  but  not  a  full  assessment  The 
expense  thereby  Incurred  amounted  to  $174.- 
25.  His  brother,  through  plaintiff  Arthur  J. 
McDonald,  sent  to  him  $100  in  money  to  pay 
for  that  work.  Defendant  paid  the  balance 
with  money  of  his  own  and  a  dueblll  for  $62. 
J.  !S.  McDonald  died  daring  the  year  1909. 
Defendant  was  thereafter  given  a  power  of 
attorney  by  the  representatives  of  the  estate, 
the  plaintiffs,  which  upon  Its  face  authorized 
him  to  sell  the  mines.  While  he  held  this  In- 
strument during  the  year  1910,  he  caused 
$160  worth  of  work  to  be  done  on  six  of  the 
claims.  This  worfe  was  done  by  Posey  while 
he  held  an  option  to  purchase  the  property. 
Posey  acquired  the  option  throogh  J.  T.  Mc* 
Donald,  as  attorney  In  fact  for  the  estate. 


$300  cash  to  be  applied  to  the  assessment 
work  that  year.  The  claim  of  the  estate  in- 
cluded a  group  of  five  locations,  the  Golden 
Eagle  group,  and  one  claim  detached  from 
the  group  known  as  the  Lubec  claim.  On 
the  last-named  claim  work  was  done  for  the 
year  1910  by  Posey  taking  samplea 

In  November,  1910,  defendant's  power  of 
attorney  was  revoked.  In  September,  1911, 
defendant  wrote  to  plaintiffs  concerning  the 
annual  work  on  the  mines  for  1011,  and  re- 
questing money  with  which  to  perform  such 
work.  He  received  no  reply  to  his  request. 
He  was  then  residing  in  Mexico.  In  order  to 
protect  the  title,  he  put  one  man  to  work  on 
the  mines  in  October,  and  went  to  Chicago 
seeking  a  settiemeut  of  his  claim  from  the 
estat&  Then  it  was  that  he  was  Informed 
by  the  plaintiffs  that  the  estate  had  no  money 
with  which  to  pay  his  claim,  or  for  any  pnr- 
po6e  connected  with  the  mines.  Defraidant 
returned  to  Mexico,  and  stopped  the  man 
then  at  work  on  the  mines  at  Oro  Blanca 
He  paid  personally  for  the  woi^  done  on  the 
mines  under  his  orders,  and  made  no  <daim 
against  plaintiffs  for  repaym^t:  On  Dec^n- 
ber  ao,  1911,  he  went  to  the  mines  for  the 
purpose  of  doing  what  he  could  to  protect  the 
titie  to  the  mines  hy  resuming  the  work. 
His  purpose  in  protecting  the  titie  waa  that 
he.mli^  be  able  to  sell  the  mines  for  plain- 
tiffs, and  out  of  the  pioceeds  of  the  sale  re- 
cover his  claim  against  the  estate.  He  bad 
no  anthoxi^  from  the  estate  to  cause  the 
work  to  be  commenced.  He  commenced  the 
woA  Tolnntailly,  and  at  his  own.  peisonal 
expeoaa  and  risk,  and  for  his  own  ben^t. 
In  order  to  see  to  the  work,  he  occmded  a 
house  on  <ne  of  ttie  claims  of  the  gronp.  De- 
t&adaat  Qnltty  oanpled  the  honse  wttii  htm. 
On  December  28, 1811,  defendant  started  two 
men  to  work  <m  the  idaltts  at  an  agreed  wage 
of  $2  per  day.  One  man  worked  five  days, 
and  quit,  for  the  reason  be  could  get  wwk 
nearer  his  ho  ma  The  other  man  worked 
five  days  on  the  mines,  and  one  day  packing 
and  providing  wood  ft>r  the  camp;  &tter 
which  he  quit,  for  the  reason  he  was  sick. 
For  all  of  which  worit  def»dant  McDonald 
paid.  For  that  purpose  he  borrowed  $100 
from  a  friend.  He  made  no  charge  against 
the  estate,  llie  plaintiffs  knew  he  had  had 
men  at  work  on  the  mines.  On  the  28th  of 
December,  1911,  about  5:30  p.  m.,  plaintiffs 
sent  a  representative  to  the  mines  to  see  If 
the  mines  were  valid,  and,  4f  so,  to  arrange 
to  have  the  annual  work  done.  Plaintiffs' 
representative  said  nothli^  about  the  work 
defendant  was  having,  and  bad  had,  done  on 
the  mines,  although  he  was  informed  of  the 
fact.  He  made  no  offer  to  pay  for  the 
work  nor  to  continue  the  work  for  plalntiffSL 
Plaintiffs*  repreeentative  admitted  that  plain- 
tiffs had  not  furnished  Mm  with  money  with 
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which  to  jwy  fur  the  annual  woik,  but  stated 
that  he  was  informeA  that  monar  had  beoi 
provided  for  that  pafpoaeh  Ihla  x«pras»it- 
atlve  oaqtressed  a  deaize  to  arrange  with  de- 
fendant ICcDonald  to  perEozm  the  annnal 
work  on  the  group  ot  clalmB  for  the  plaintiffs. 
The  arrangnunt  the  roproaontatlTO  deelred 
to  make  was  that  Bfelhmald  would  conunenoe 
the  work  immediately  and  continue  the  work 
during  the  remaining  days  ot  the  year  1911, 
and  continue  the  work  in  January  until  the 
r^preseotatlve  oould  notify  him  that  the 
money  to  pay  f6r  the  oitlre  annual  woA  had 
reached  the  represeatatiTe  at  Presoott  As 
an  Indnoement  to  agree  to  this  amuuianait, 
the  r^reeentatlTe  offered  to  personally  guar- 
antee to  McDonald  wages  for  the  work  done 
Qp  to  the  time  McDonald  could  receive  such 
notice,  not  later  than  January  5,  1912.  The 
farther  promise  was  made  aa  a  farther  in- 
ducemmt  to  Mc£>onald  that  the  repres«ita- 
tlye,  when  he  received  the  money,  would 
award  the  contract  to  McDonald  to  complete 
the  annual  work.  The  plalntlifs  contend,  and 
Introduced  substantial  eridence  In  support  of 
their  contention,  that  McDonald  accepted 
plaintiffs'  said  offer,  and  thereby  agreed  to 
commence  the  annual  work  on  the  claims  for 
plaintiffs  Immediately  after  December  28, 
1911,  and  continue  the  work  until  he  received 
notice  from  plaintiffs'  representative  at  Pres- 
eott  to  the  effect  that  said  representative  had 
the  money  for  the  annoal  work  In  his  poe* 
session,  and '  that  he  would  continue  SDch 
work  at  least  until  January  6,  1912,  for 
which  he  would  receive  ordinary  mlner'a 
wages.  On  the  other  hand,  defendant  Mo- 
Donald  contends,  and  he  introduced  sabstan* 
tial  evidence  In  support  of  bis  oontenticm, 
that  he  refaaed  said  offer,  and  informed 
plaintiffs'  represMitative  that  he  would  not 
trust  plalntUts'  promise  to  smd  the  money; 
that  defendant  would  cause  the  annual  work 
to  be  done  on  condition  that  they  pay  the 
money  first,  and  on  no  other  ccoidition.  The 
court  and  jury  find  this  contested  fact  for 
the  defendant  We  will  not  disturb  such 
dnding,  supported  by  substantial  evidence, 
merely  because  the  evidence  Is  confilcting. 

That  McDonald  performed  such  work  as 
shown  by  the  evidence  for  his  own  benefit 
and  as  his  only  remaining  hope  of  collecting 
his  account  due  from  the  estate  is  conclU8iv& 
That  the  plaintiffs  did  not  adopt  this  vrotk 
as  their  work  done  for  the  purpose  of  the 
annual  work  and  for  the  purpose  of  the  es- 
tate Is  a  reasonable  Inference  to  be  drawn 
from  all  the  facts  and  circumstances  In  evi- 
dence that  transpired  at  the  time  of  the 
visit  of  plaintiffs'  representative  to  the  mines 
on  December  28th,  and  subsequent  events. 
Mr.  Unney,  the  representative,  among  other 
things,  stated: 

"I  do  not  know  now,  and  did  not  know  then, 
de&aitelv  the  value  oi  the  work  done  by  the 
men  McDonald  had  there.  My  idea  was  from 
$60  to  SIOO.  I  did  not  pay  for  the  work  done  by 
the  BMB  hired  by  McDonald." 


^nita  evidence^  conaldned  as  a  wndle,  to 
convincing  that  MeDonald  wu  not  on  the 
propoty  as  an  ageut  ox  rcgsesentattTB  of 
plaintUh.  Ihe  work  was  done  voluntarily 
by  Md>onakl  for  Ida  personal  bentfflt,  but 
with  the  hcvie  and  expectation  that  plaintiffs 
would  adopt  the  work  as  th^  work,  and 
reo^ve  the  benefit  of  It,  so  as  to  benefit  de- 
fendant and  permit  him  to  accomplish  his 
purpose;  that  is,  effect  a  sale  and  collect 
hlB  account  When  plaintiffs'  re^^sentative 
appeared  and  expressed  no  vrllUngness  to 
approve  ot  the  course  McDonald  had  adopted 
to  protect  the  property  from  forfeiture,  and 
showed  a  disposition  to  deal  with  McDonald 
at  arm's  length,  and  then  begin  the  perform- 
ance of  the  annual  work  for  the  year  1911 
without  reference  or  regard  to  the  work 
that  McDonald  had  caused  to  be  done,  and, 
by  means  of  express  contracts  having  refer- 
ence to  the  future,  to  have  the  work  done,  as 
plaintiffs'  work,  the  conclusive  inference 
therefrom  must  necessarily  be  drawn  that 
plaintiffs  performed  no  annual  work  upon 
the  mines  during  the  year  1911.  The  work 
done  by  McDonald  cannot  justly  be  con- 
sldered  as  plaintiffs'  work.  The  facts  and 
circumstances  would  not  permit  such  infer- 
ence to  be  drawn.  The  first  alleged  grounds 
for  recovery  are  not  sustained  by  the  evi- 
dence. At  the  time  Powell  and  J.  T.  Mc- 
Donald initiated  thMr  relocations,  January 
1,  1912,  and  January  8,  1912,  respectively* 
the  plaintiffs  had  not  performed  any  annual 
work  on  any  ot  their  locations  for  the  year 
1911.  They  began  such  work  on  January 
16,  1912,  after  said  defendants  had  initiated 
their  relocations. 

As  a  second  grounds  for  recovery,  plain- 
tiffs contend  tbat,  conceding  these  said  re- 
locations were  initiated  before  plaintiffs  re- 
sumed work  on  January  16,  1912,  such  re- 
locations cannot  be  effective  as  against 
plaintiffs'  rights.  The  two  reasons  urged 
why  the  said  relocations  cannot  affect  plain- 
tiffs' rights  are  stated  under  the  second 
grounds  for  recovery,  and  need  not  he  again 
stated  here.  We  will  consider  each  In  the 
order  stated. 

[2]  The  fact  that  defendant  J.  T.  McDon- 
ald went  to  the  property  for  the  purpose  of 
performing  the  annual  work  on  the  mines 
In  order  to  protect  plaintiffs'  tiUe  for  his 
personal  benefit,  |nd,  while  there  engaged  in 
such  work,  be  merely  occupied  a  hoiise  on 
the  grotmd,  cannot  in  any  sensti  be  consid- 
ered a  trespass.  After  plaintiffs'  representa- 
tive visited  the  mines  on  December  28,  1911, 
said  defendant,  by  continuing  to  occupy  the 
bouse,  coald  not  be  considered  a  trespasser 
on  the  mines.  By  plaintiffs'  theory  of  the 
case,  McDonald  had  an  implied  permission 
from  plalntlCFs'  representative  to  remain 
there,  and  his  occupancy  of  the  property  was 
the  possession  ot  plaintiffs.  It  is  <dear  Mc- 
Donald was  not  a  trespasser  asserting  any 
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Tt^Oa  adverse  to  plaintiffs'  rlghti  at  any 
Ume  prior  to  January  3,  1912. 

[S]  Defendant  Powell  reached  the  mbiea 
on  December  1911.  He  was  a  friend  of 
J.  T.  H^>onaId,  and  occnpied  the  same  bouse 
with  McD<niBld  by  invitation.  PoWell'e  boai- 
nesB  at  the  mines  at  Uiat  time  was  two- 
fold: First,  to  see  a  man  residing  near  these 
mines;  and,  second,  to  relocate  a  part  of 
the  gromid  covered  by  the  plaintiffs*  loca- 
tions on  the  ezplratlim  of  the  year,  if  the 
annual ,  work  had  not  bem  Haoa  for  the 
year  1811.  Powell  asserted  no  right  to  re> 
locate  any  of  the  gronnd  In  question  until 
the  expiration  of  the  year  1911,  and  then 
only  upon  the  condition  that  the  annual 
work  had  not  been  done.  Powell  did  nothing 
In  the  way  of  Initiating  his  relocatlonB  ontU 
after  12  o'clocik  mldnltfit,  Deconber  81, 
Ull.  At  that  time  the  ground  became  iqpen 
to  rdocation  because  of  plaintlfb'  failure  to 
perform  the  annual  work  thereon  for  the 
year  1911.  SeeUon  2824,  U.  S.  Bev.  St  (D. 
S.  Comp.  St  1901,  p.  1426).  If  PoweU  had 
the  ilg^t  to  relocate  the  proper^,  he  vlo* 
lated  no  right  of  plaintiffs  by  going  onto  the 
gronnd  for  that  purpose.  After  12  o'clo<^ 
midnight,  December  31,  1911,  plalndfls  had 
no  rli^t  to  the  exclusive  possession  of  the 
locations  In  the  group,  and  any  quallfled  re* 
locator  oould  go  upon  the  gronnd  and  re- 
locate It  and  In  doing  so  commit  no  tres- 
pass to  plaintiffs'  rights.  What  we  say  of 
Powdl  can  also  be  said  of  J.  T.  McDonald 
in  this  particular.  The  facts  in  evidence  do 
not  support  this  ground  of  contention  under 
consideration.  PlalntiLfb  did  not  commence 
to  do  any  annual  work  on  the  property  prior 
to  January  1,  1912,  and  therefore  no  sus- 
pension of  sncb  work  took  place. 

The  second  grounds  for  appellants'  second 
contention  are  likewise  without  support  In 
the  evidence.  Plaintiffs  commenced  to  per- 
form th^  annual  work  for  the  year  1911 
on  January  16,  1912,  and  after  the  reloca- 
tions of  Powell  and  J.  T.  McDonald  liad  been 
Initiated. 

[4]  The  said  relocator^  thereby  acquired 
the  right  to  exclusive  possession  of  the 
ground  relocated  by  them,  and  the  work  done 
by  the  plaintiffs  was  without  effect  to  re- 
store any  rights  to  plaintiffs  in  the  ground 
60  relocated;  the  said  defendants  owing  no 
duty  to  plaintiffs,  as  we  have  shown  above. 

[6]  The  evidence  to  tb%  effect  that  the 
Lubec  claim  was  no  part  of  the  Golden  Eagle 
group,  but  a  locatl<«  disconnected  from  the 


group*  Is  undisputed.  That  a  suAclent 
amount  of  work  was  not  pnformed  upon  the 
Lubec  claim  for  the  year  1910  Is  also  un- 
contradicted. Defendant  Quitly  vdocated 
the  Lubec  ground  in  September,  1911,  and  he 
ther^y  acqnlred  a  superior  title  thereta 

(I]  The  Daltmi  lelocatiiuL  remains  to  be 
noticed:  Dal  ton  relocated  a  part  of  the 
grounds  claimed  by  plalntUfs  In  S^itember, 
1912:  On  January  1^  1912,  fdalntUBs  re- 
sumed work  on  the  0<dden  EmEIs  gnnip  by 
starting  one  man  to  work  thereon,  with  the 
Instructions  to  continue  the  work  nnUl  the 
annual  work  for  the  year  1811  was  ccooplet- 
ed.  No  evidence  was  (MfWed  to  staow  m 
which  location  of  the  gronp  this  work  was 
started.  Plaintiffs'  witness  teetlflea  that  he 
put  tbB  man  to  work  on  the  group,  and  the 
man  Informed  witness  that  the  work  was 
finished  abont  the  1st  of  August  1012.  No 
objection  was  raised  to  the  hearsay  evidence 
upon  tba  groonds  that  it  vras  bearaay.  The 
oourt  found  for  dte  defendant  Dalton,  and 
this  finding  can  be  siqvorted  upon  the  the- 
ory diat  the  woA  so  resumed  and  peitonned 
was  performed  upon  other  ground  witbin 
Oie  Knnq>  than  npon  Oib  gnmnd  Included 
wltMn  the  Dalton  relocation.  At  the  time 
the  work  was  resumed  botib  J.  X.  M^Dcnald 
and  Powell  bad  initiated  their  relocations, 
thereby  Smprt^rlatlng  a  large  part  of  the 
group  and  destroying  the  gronp  Identlt?.  In 
order  Cbat  plaintiffs'  work  be  considered  as 
work  done  upon  the  gronp  for  the  bmefit 
of  the  Daltim  ground,  such  work  nmst  nee- 
esssxily  have  been  done  on  ground  owned  b7 
and  In  tito  right  and  poMsssbm  of  plalntUfa^ 
wbSxSi  would  tend  to  develop  the  said  Dal- 
ton ground.  Sudt  fact  does  not  appear  from 
the  evidence.  If  the  work  was  resomed  and 
finished  as  t9**<*ffl  to,  but  done  on  ground 
covered  by  a»  relocatiims  of  J.  T.  Hid>on- 
ald  or  Powell,  sudi  work  would  not  soffloe 
as  the  annual  work  toe  other  locations  «t 
the  original  gronp,  not  covered  by  the  relo- 
cations. This  Inference  can  readily  be  drawn 
from  the  evidence  that  the  work  was  not 
done  by  plaintiffs  on  the  ground  covered  by 
the  Dalton  relocation,  nor  on  other  ground 
owned  by,  or  In  the  possessloB  of,  plaintiffs 
for  the  b^eflt  and  developmratt  of  the  ground 
covered  by  such  relocation,  and  thwefore 
the  Dalton  relocation  Is  deemed  valid,  and 
has  precedmce  over  any  claim  of  plaintiffs. 

The  Judgnumt  appealed  from  Is  affirmed. 

FBANKUN,  a  Jn  and  BOSS,  3^  concur. 
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In  n  0AB0THBB8'  BSTATB. 
WAIJ>BON  at  aL  V.  WITHBBSFOON  at  a). 
(Bw  2184  J 

^nproM  Omirt  of  CUiftoniU.  Not.  aT»  tn.4.) 

1.  Appbai.  and  Ebbu  H  1195*)— EniOT  or 
Daomoif— Law  or  tbb  Cabi— Ohaaos  in 
Facts. 

A  decision  ooDBtrninf  a  tUI  entered  on 
apycal  from  an  order  for  the  partial  dlitribntlon 
the  eftete  ii  tha  law  of  the  case  as  to  the 
final  distribution,  even  though  it  was  based  on 
extrinsic  facts,  and  different  facts  were  devel- 
oped at  the  hearing  on  the  petition  for  a  Qnal 
distrlbatioD. 

[Bd.  No«&— E^Dr  other  eases,  see  Appeal  and 
Brmr,  Ganc  Dig.  »  40^-^06  ;  JDac.  Dig.  i 
1195.*] 

2.  AppsAZ.  AND  Bbbob  Q  1098*)— Btixoi  or 

DECISIOIT— XiAW  OF  TBX  CA8B«<!HANaB  IN 

Pabtus. 

The  dedalon  Is  binding  uptm  all  parties 
who  bad  notice  of  the  bearing  from  whwh  the 
former  appeal  was  taken,  and  apon  their  gran- 
tees and  creditors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  4869;  Dec.  Dig.  |  1088.*] 

In  Bank.  Appeal  from  Snperlor  Ooort, 
Sacramento  Gonn^ ;  J.  W.  Hngbes,  Jndge. 

Petition  by  J<dui  B.  Wltberspoon,  as  ad- 
ministrator with  the  will  annexed  of  the  es- 
tate of  Andrew  Carothers,  deceased,  for  an 
order  for  the  flnal  distribution  in  said  estate. 
From  an  order  directins  distribution,  W.  B. 
Waldion  and  others  appeaL  Afflnned. 

Snoift  ft  Ghnxdbi,  of  OaUand,  and  Wm.  M. 
Sims,  ot  San  Fnndsco,  fbr  appellants. 
White  ft  BOlIer  and  Derlln  ft  DevUn,  all  of 
Sacramento^  for  respondents. 

MBLVIN,  3.  Tbia  is  an  appeal  from  a 
Judgment  and  decree  of  flnal  distribution  in 
tbe  estate  of  Andrew  Oarothers,  deceased. 

There  has  been  an  ivpeai  in  this  estate 
wtdch  Involved  the  validity  et  a  decree  of 
partial  distribution.  Estate  of  Garotbers, 
161  GaL  590,  119  Pae.  928.  Tbe  said  decree 
soivbt  to  distribute  to  Barl  D.  White  a  half 
Interest  In  a  small  part  of  the  realty  of  the 
Carothers  estate,  claimed  by  him  under  a 
deed  to  his  predecessor  fnmi  tbe  widow  of 
JcOm  niomas  Garotliers.  TtOB  eourt  revers* 
ed  the  order  {md  decree  from  which  the  ap- 
peal was  tidien  and  in  Its  opinion  interpreted 
tbe  wHl  of  Andrew  Garotbers.  It  was  held 
tbat  a  Ufe  estate  In  the  realty  was  given  to 
Xaeanor  Garotbers  and  ^lUam  P.  Garotbers, 
tbB  wife  and  eldest  son  of  decedent  The  wiU 
contained  the  following  words  referrtog  to 
tbe  deatli  of  Urs.  Bleanor  Carothers: 

"At  her  death  said  land  with  all  the  improTe* 
ments  and  proceeds  thereof  vests  absolutely  in 
and  is  tbe  property  of  said  William  P.  Caroth- 
ers, tliat  in  case  said  William  P.  Carothers  dies 
witlurat  issue  nis  property  herein  specified  be- 
comes the  property  of  John  Thomas  Garotbers, 
and  at  bis  death  goes  to  Elizabeth  Wither- 
ipoon." 

It  was  held  tbat  these  words  created  a 
defeasible  fee  In  William  P.  Garotbers,  and 
tbat  npon  his  death  without  Issue,  after  the 


death  <tf  his  stepmotber  (ills  brother  Jobs 
Thomas  Oarothers  and  bis  sister  Bllsabetlk 
Wltbergpoon  also  having  died),  tbe  heirs  of 
Bli2^)eth  Wither«poon  were  entitled  to  tbe 
real  property.  The  question  Involved  In  tbat 
appeal  was  this:  Did  WilUam  P.  Oarottiers 
take  a  tee  simple  absolute  and  IndefeaslblA 
nndw  tlie  will  ct  bis  father?  This  auMtttn 
was  answered  In  tbe  native. 

The  petltloii  tot  final  distribution  c£  tiie 
entire  real  imverty  of  tbe  estate  to  tbe  heirs 
of  saiaabeOi  WlOiervocm  was  duly  filed,  and 
ttiose  wbo  tjnm*  M»  aw^Xuita  here  present- 
ed tbOr  answw  to  soM  pettdon,  in  whldk 
tbey  asserted  tbat  Kate  A.  Oorotbefs,  widow 
of  JoUi  miomas  Cototben,  entitled  to  have 
dIstittMited  to  ber  a  baU  Interest  In  tbe  sold 
land,  had  given  her  deed  of  trust  to  W.  B. 
Waldnm,  trustee,  as  security  for  the  payment 
of  a  iwanlssory  note  executed  by  said  Kate 
A  CaroQiers  to  CSiartes  B.  Snook  and  Wm. 
M.  Sims.  fHie  answw  contained  averments 
Out  Andrew  Garotbers  bad  Intended  by  bis 
will  to  devise  bis  real  property  to  Bleanor 
GnrotbeiB,  Ida  wife,  and  WlUlam  P.  Garo- 
tbers, Us  son,  to  be  held  by  them  during  tbe 
lifetime  of  Bleanor,  and  tbat  at  her  death 
the  title  should  vest  absolutely  In  WllUam 
P.  Carothers;  that,  If  William  should  die 
without  issue  during  the  lifetime  of  Bleanor, 
then  the  property,  after  Eleanor's  death, 
should  go  to  John  Thomas  Garotbers  for  his 
life,  and  at  his  death  to~-BliMbetb  Wlther- 
spoon  or  her  heirs;  and  that.  In  the  event 
of  '^tllam  outUrlng  Bleanor,  all  of  the 
real  property  should  become  bis  absolutely. 
There  were  also  all^ations  In  the  answer 
tbat  William  outlived  Eleanor  and  took  the 
fee  to  the  realty,  charged  <Hily  with  a  lien  to 
pay  certain  speciflc  legacies.  It  will  thus  be 
seen  that  the  contentions  made  by  appellants 
on  this  appeal  are  exactly  the  same  as  those 
of  the  respondent  which  were  rejected  by  this 
court  In  tbe  appeal  from  the  decree  of  partial 
distribution. 

Appellants  insist:  (1)  Tbat  the  former  de- 
cision is  not  tbe  "law  of  tbe  case";  (2)  tbat 
all  tbe  evidence  offered  by  them  at  the  bear- 
ing of  tbe  contest  was  proper;  and  (3)  that, 
under  tbe  offered  evidence  and  tbe  true  rules 
of  construing  wills,  the  court  should  have  In- 
terpreted tbe  will  of  Andrew  Carothers  ac- 
cording to  the  contentions  set  forth  in  the 
answer.  Upon  the  question  of  the  "law  of 
the  case"  appellants  say  that  the  rule  should 
not  apply  to  this  appeal,  because  here  tbe 
same  parties  are  not  concerned  as  those  In- 
terested In  the  appeal  from  tbe  decree  of  par- 
tial distribution,  and  because  In  the  hearing 
of  the  contest  of  the  proposed  final  distribu- 
tion facts  and  circumstances  surrounding 
the  execution  of  the  will  were  developed 
which  were  different  from  those  adduced  at 
tbe  hearing  on  the  petition  for  partial  dlstii- 
buticm.  Respondents  make  answer  to  this 
point  that  in  both  distributions  the  title  of 
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tlie  nnsnccesafol  dalmants  depended  upon  fbe 
alleged  Interest  of  Kate  A.  Carothers,  widow 
of  John  Thomas  Carothers.  and  that,  a  bind- 
ing and  final  Inteipretatlim  ot  the  wUl  hav- 
ing been  made  on  the  former  appeal,  new 
&ct8  developed  at  the  hearli«  of  the  peti- 
tion for  final  dlatrltmtlott  conld  in  no  manner 
avail  to  change  that  Interpretation.  We 
think  this  position  Is  correct 

[1]  The  Intopretatlon  of  the  wOl  m  the 
appeal  from  the  decree  of  partial  dlstribntlon 
was  a  determination  ot  a  question  of  law. 
All  such  Interpretations  most  be  dedslons  of 
the  law,  whether  the  court  onstnus  the  wfll 
with  or  without  resort  to  extrinsic  foets. 
Estate  of  Donnellan,  IM  Gal.  IS,  127  Fae. 
168.  The  constmction  of  the  will  made  by 
this  court  on  Che  other  appeal  was  rmdered 
on  an  appeal  in  a  inoceadlng  in  rem.  Wil- 
liam Hill  C9o.  V.  Lawler,  116  OaL  862,  48  Ffte 
828. 

[2]  Kate  A.  Garottiers  was  interested  as  a 
party,  because  she  claimed  an  interest  in  the 
estate.  The  construction  of  the  will  made  at 
that  time  was  binding  not  only  upon  her 
fiantee  and  his  successor,  but  np<m  Kate  A. 
Oarotbem  herself.  The  appellants  now  be- 
fore the  court  are  also  her  grantees  or  suc- 
cessors to  ber  snn>oaed  Interest  who  took 
■ubaeqnent  to  tlie  dectdon  in  the  anieal  from 
the  decree  of  partial  distribution.  They  had 
not  mily  Uie  omBtmctive  notice  of  that  de- 
dalon  whlc^  all  tha  world  poaaossed,  but  two 
of  them  (who  are  tiie  real  parties  in  interest 
am  creditors  of  Kate  A.  Oarothent)  had  actual 
notice  of  aU  of  the  drcumstanceg  of  the  for- 
mer appeal,  because  they  were  attorneys 
therein  for  Sari  D.  White.  They  occupy, 
therefore,  no  better  position  tban.  that  of 
Hra.  Oarotbera.  She  was  bound  by  the  fbr- 
mer  decision  aa  "the  law  of  the  case."  The 
decision  on  appeal  from  the  decree  of  partial 
distribution  is  binding  upon  all  of  the  par- 
ties in  the  matter  of  the  constructkm  to  be 
given  to  the  will.  Hardy  v.  Mayhew,  158 
Cal.  99.  110  Paa  113,  139  Am.  St  Rep.  73. 
The  court  of  last  resort  having  spoken  In 
the  matter  of  the  Interpretation  of  the*  will, 
the  decree  which  the  lower  court  was  bound 
to  enter  under  that  construction  must  control, 
rather  than  the  language  of  the  will.  Estate 
of  Horman,  167  Gal.  47S,  140  Pac.  11.  Any 
other  conclusion  might  lead  to  unjust  results. 
Each  aiq^I  was  made  for  the  purpose  of 
getUng  a  ruling  of  this  court  upon  tlie  status 
of  Mrs.  Kate  A.  Carothers,  under  the  will  of 
her  fbther-ln-law,  Andrew  Carothers.  In 
the  former  appeal,  which  was  taken  after  a 
hearing  at  which,  having  notice,  she  was  en- 
titled to  be  heard,  and  at  which  the  succes- 
sor to  a  portion  of  the  interest  claimed  by 
her  actually  did  appear,  it  was  declared  by  a 
majority  of  the  court  that  the  widow  of  John 
Thomas  Carothers  had  no  interest  whatever 
In  any  ot  the  realty  of  wldCh  Andrew  Car^ 
others  died  possessed.  That  was  the  neces- 
sary conclusion  from  the  view  taken  by  the 
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majority  of  tlie  justices  regarding  flie  proper 
intetpretation  ot  the  will.  It  is  and  ought  to 
be  final  upon  the  one  vital  question  involyed 
In  both  appeals. 
Tha  judgmoit  and  decree  an  afllrmsd- 

We  concur:  SHAW.  J.;  ANOBLlXXm, 
J.;  LORIOAN,  J.;  SLOSS,  J.;  HEN- 
SHAW,  J. 


DOMOHOB  V.  BOGEBS  et  aL  (Sac  2088.) 
(Snprone  Court  of  California.  Nov.  80b  1U4.) 

1.  Yvtnm  ({  6*)— AcTions  Bjclatiho  to  Bsai. 
Paopurr— DmaaHiiiAison  or  Chabaoieb 

or  AonoiT. 

Whether  an  action  is  one  for  the  detenni- 
natioQ  io  tome  form  of  a  rU^t  or  interest  in 
real  ijroperty  within  Gode  CIt.  Proc.  S  302, 
requiring  sndi  actions  to  be  tried  in  the  county 
in  which  the  subject-matter  is  situated  must  be 
determined  from  the  allesationa  of  the  com- 
plaint and  the  character  of  the  judgment  which 
might  be  rendered  axaiast  defenumts  upon  tiiefr 
default. 

[Ed.  Note.— For  other  cases,  see  Venae,  Cent 
Dig.  SS  4-11;  Dec  Dig.  {  6.*] 

2.  VbNUB  (I  6*)— AOTIOKB  BKLATIItO  TO  BUL 
PBOPEBTT— ACTION  TO  DeOULBE  TBUST. 

A  complaint  alleged  that  plaintiff  and  B. 
entered  into  an  agreement  by  which  plaintUT 
was  to  devote  bis  time  to  pnrcbaaing  land  with 
B.'8  money  and  handling  and  diaposing  of  the 
land,  title  to  which  was  to  be  taken  in  B.'b 
name,  who  was  to  hold  the  land  for  the  benefit 
of  himself  and  plaintiff,  the  respective  *'lnter- 
ests"  ot  the  parties  to  be  as  therein  stated. 
The  agreement  provided  that  from  the  proceeds 
of  saJea  B.  was  to  receive  all  money  furnished 
by  him,  with  Interest,  and  the  net  profits  were 
to  be  wided  equally,  that  expenses  and  losses 
were  to  be  borne  equally,  that  the  land  was  to 
be  offered  for  sale  on  terms  fixed  by  B~,  but  that 
if  plaintiff  should  not  approve  sudi  terms,  he 
should  be_flv«i  an  opportunitr  to  take  the  land 
and  pay  B.  ell  his  ''interest^  therehi.  bother 
with  profits  OB  the  pzopoaed  aale.  The  com- 
plaint further  alleged  that  E.  had  conveyed  land 
to  a  corporation  whl(^  executed  an  agreement 
acknowledging  that  It  held  the  land,  and  agree- 
ing to  hold  it  subject  to  the  agreement  between 
plaintiff  and  R.,  but  that  the  corporation  and 
R.  denied  that  certain  lands  purchased  pursuant 
to  such  contract  were  held  by  them  under  the 
conditions  of  such  agreement,  or  that  plaintiff 
bad  any  right  or  interest  tberefak  It  prayed 
that  it  be  adjudged  that  defendants  held  the 
legal  title  for  the  benefit  of  plaintiff  and  defend- 
ants under  the  terms  and  conditions  of  the  con- 
tract, and  that  the  rights  of  tlie  partica  be  as- 
certained and  adjudged.  HsU,  that  whether  the 
contract  between  plaintiff  and  B.  was  one  ot 
partnership  or  one  of  employment,  the  action 
was  one  to  declare  a  trust  in  real  estate  and 
was  one  for  the  determination.  In  some  torau  at 
a  rlg^t  or  interest  in  real  fvoperty,  within  Code 
Civ.  Proc  S  392,  requiring  such  aetiMiB  to  be 
tried  in  the  a>anty  in  which  the  subject  <^  the 
action  is  situated. 

[Ed.  Note.— For  other  cases,  see  Venue,  Ctat 
Dig.  S{  4-11 ;  Dec  Dig.  S 

3.  PABTnBBSHiP  (I  104*)-^onoira  nsnmr 

PAKTWEKa— WmSN  BtAIlVTAlNABU. 

Assuming  that  the  agreement  between  plain* 
tiff  and  R.  created  a  partneiehip  between  them 
as  to  the  profits  and  lotses;  tha  action  waa  not 
within  the  rule  prohibiting  certain  kinds  of 
actions  by  one  partner  against  another,  based 
on  claims  growing  out  of  Uie  partnership  trans- 
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the  pBxtnenbip. 

[Ed.  Note.— For  <rtber  caaeB,  see  Partnership, 
GeDt.  Dig.  II  1S6,  161-164,  167;  De&  Die.  S 

4.  Qtjietino  TrrtK  (I  10*>— STJTFiciEiTOr  oi- 

PLAIimrF'S  TUTLB— EQTJTTABI.E  TiTUS. 

The  action  waa  not  one  to  qaiet  title  with- 
in the  rule  that  such  an  action  cannot  be  main- 
tained b;  one  having  onl;  an  equitable  Interest 
againat  the  holder  of  the  legal  title. 

[Ed.  Note.— For  other  caset,  see  Qnftting  Ti- 
tle, Cent  Dig.  H  30-12:  Dec.  Dig.  S  10/^ 

Department  1.  Appeal  from  Superior 
Court,  Glenn  County;  Wm.  M.  Finch,  Judge. 

Action  by  Charles  L.  Donohoe  against  W.  J. 
Rogers  and  another.  From  an  order  refusing 
to  change  the  place  of  trial,  defendants  ap- 
peal Affirmed. 

Walter  H.  linfoith  and  Unforth  &  Her- 
rlngton,  all  ot  San  Francisco,  for  appellanta. 
Arthur  C.  Husttm,  of  Woodland,  for  respond- 
ent 

ANGELLOTTI,  J.  llhla  Is  an  appeal  from 
an  order  of  the  superior  cour^  of  Glenn  coun- 
ty refusing  to  grant  a  motfon  of  defendants 
for  an  order  changing  the  place  of  trial  of 
the  action  from  the  superior  court  of  Glenn 
county  to  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Defendants  were  entitled  to  have  the  ac- 
tion transferred  to  the  city  and  county  of  Son 
Francisco,  the  place  of  their  residence,  if  It 
does  not  fall  within  the  purview  of  section 
6  of  article  6  of  the  Constitution,  or  section 
302,  Code  of  CiTU  Procedure.  Whether  it 
does  or  not  la  the  qneatton  presented  by  this 
appeal. 

Section  392,  Code  of  Civil  Procednre,  pro- 
vides that: 

"Actions  for  the  following  causes  must  be 
tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated,  •  •  • 
I.  For  the  recovery  of  real  property,  or  ot,  an 
estate  or  interest  tnerein,  or  for  th«  dstermina- 
tion  in  any  form,  of  tuch  right  or  mtersit,  and 
for  injuries  to  real  property.*' 

Tbe  precise  question  here  is  whether  the 
action  is  one  for  the  determination,  in  any 
form,  of  an  estate  or  Interest  In  real  prop- 
erty. 

[1]  Admittedly,  the  character  of  the  action 
must  be  determined  from  the  allegations  of 
the  complaint  and  from  the  character  of  tbe 
Judgment  which  might  be  rendered  against 
the  defendants  upon  their  default  See  Mc- 
Forland  v.  Martin,  144  Cal.  774,  78  Pac.  239. 

The  action  was  one  to  have  it  determined 
that  the  defendants  hold  the  l^al  title  to  cer- 
tain real  property  situate  in  Glenn  county, 
for  tbe  benefit  of  plalntlfE  and  defendants,  un- 
der the  terms  and  conditions  of  certain  con- 
tracts set  forth  In  the  complaint 

C2]  The  allegations  of  the  complaint  are 
substantially  as  follows:    On  December  8, 


ment  recited  that  JKogere  desired  to  invest 
$40,000  in  the  purchase  of  lands  In  the  Sacra- 
moDto  valley,  and  that  whereas  plaintiff  waa 
familiar  with  such  lands  and  with  tbe  local 
sitoatlon  and  waa  widely  aoiualnted  in  that 
section  of  the  state,  he  conld  be  of  great  as- 
sistance  In  the  purchase  of  said  lands.  Bog- 
era  agreed  to  furnish  $40,000  for  sach  in- 
vestment, the  lands  to  be  Inspected  and  decid- 
ed npon  and  agreed  to  by  both  parties  before 
purchase.  Plaintiff  agreed  ttf  devote  the  nec- 
essary time  to  the  sdectlon  of  said  lands,  tba 
obtaining  of  options,  the  rendltioD  ct  any  le- 
gal services  that  might  be  required  in  the 
purchase^  handling,  oi  disposition  of  tiM 
lands,  and  tbe  lookbif  after  and  management 
of  tbe  said  lands  to  a  certain  ^tedfled  extent 
while  tAe  same  were  held  by  Rogers,  'vritbont 
other  oompraisatlon  than  waa  provided  in  the 
agreement  It  was  tnatvally  agreed  *'tiiat  the 
title  to  said  lands  shall  be  taken  and  vested 
in  the  name  ot  W.  J.  Rogers,"  and  that  Rog- 
ers "shall  bold  said  lands  so  taken  in  bis 
name,  for  tbe  benefit  of  himself  and  Che  sec- 
ond party  hereto  [plaintiff]  as  hereinafter 
stated,  and  the  respective  interests  of  both 
parties  hereto  in  and  to  said  land  shall  be  as 
follows:"  Rogers  shall  first  receive  from  the 
proceeds  of  said  land,  whether  as  rental  or 
from  sales,  all  money  furnished  by  him  and 
7  per  cent  Interest  thereon,  and  the  net  prof- 
Its  received  from  rental  or  sale  after  such 
payment  to  Rogers  shall  be  divided  equally 
between  the  parties.  All  expenses  connected 
with  any  lands  so  purchased,  Including  taxes, 
shall  be  paid  equally  by  the  parties.  Should 
a  loss  be  sustained  on  any  particular  tract  of 
land,  the  loss  was  to  be  "made  up  equally" 
by  the  parties.  It  was  further  agreed  that 
after  lands  are  purchased,  they  shall  be  plac- 
ed on  the  market  for  sale,  on  such  terms  and 
for  such  prices  as  Rogers  shall  decide,  pro- 
vided that  before  any  sale  is  made,  Rogers 
shall  submit  tbe  terms  and  conditions  of  the 
proposed  sale  to  plaintift  for  his  approval, 
and  in  the  event  that  he  does  not  approve  tbe 
same  he  shall  have  90  days  In  which  to  take 
the  land  and  pay  Rogers  all  his  "interest 
therein,"  together  with  the  profits  Rogers 
would  make  on  said  proposed  sale.  The 
agreement  was  to  remain  in  force  as  to  lands 
purchased  until  the  same  are  finally  dispos- 
ed of. 

On  March  11,  1909,  an  agreement  In  writ- 
ing was  entered  into  between  plaintiff  and 
defendant  Central  Pacific,  etc.,  Co.,  reciting 
the  Rogers  agreement,  the  purchase  there- 
under of  certain  land  In  Glenn  county,  and 
the  taking  of  the  title  thereto  In  tbe  name 
of  Rogers  for  the  benefit  of  himself  and  plain- 
tiff pursuant  to  said  agreement,  and  the  con- 
veyance by  Rogers  to  said  company  of  the 
legal  title  to  said  lands.  The  company  ac> 
knowledged  and  agreed  that  It  took  and  holds 
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"that  pursuant  to  said  contracts"  this  land 
was  purchased  In  tbe  name  of  said  Sogers, 
that  the  company  holds  the  same  subject  to 
all  the  terms  and  conditions  ot  said  contracts, 
for  the  benefit  of  plaintiff  and  defradants, 
and  that  defendants  deny  that  any  of  said 
land  Is  held  by  defendants  or  either  of  them 
pursuant  to  or  under  any  of  the  terms  and 
condltlws  of  said  agreements  or  either  of 
them,  or  that  plaintiff  has  any  right,  title, 
or  Interest  In  said  lands,  and  that  tbiey  as- 
sert that  they  are  not  so  held. 

The  prayer  of  the  complaint  is  for  a 
Judgment  that  defendants  hold  the  legal  title 
to  all  of  said  property  for  the  benefit  of 
plaintiff  and  defendants  under  the  terms  and 
conditions  of  said  contracts,  and  that  the 
rights  of  the  parties  be  ascertained  and  ad- 
judged. 

We  do  not  see  that  it  Is  necessary  to  det^- 
mlne  In  this  action  whether  or  not  the  agree- 
ment between  Rogers  and  plaintiff  created  a 
partnership  between  them  as  to  the  profits 
and  losses  that  might  arise  In  the  transac- 
tions contemplated  thereby.  Whether  the 
agreement  was  one  of  itartnershlp,  or  one  of 
employment  (see  Coward  t.  Clanton,  122  Cal. 
451,  55  Pac.  147)  If  real  property  purchased 
thereunder  at  once  became  and  remains,  while 
It  is  held  unsold,  Incumb^ed  In  favor  of 
plaintiff  by  the  terms  of  the  agreement,  it 
would  seem  that  the  action  here  was  one  for 
the  deteimlnatlon  In  some  form  of  a  right 
or  Interest  in  real  property.  Plaintiff's  ac- 
tion 1b  clearly  one  to  obtain  a  Judgment  that 
defendants  bold  the  land  In  trust  for  the 
purposes  of  the  agreements.  It  is  substantial- 
ly alleged  that  the  real  property  described  In 
the  complaint  was  purchased  under  and  In 
pursuance  of  the  agreement,  and  Is  so  held. 
If  this  be  true,  although  standing  In  the. 
name  of  Rogers,  the  property  has  been  set 
apart  for  the  purposes  of  the  agreement,  and 
Bogers  and  his  codefendant  are  not  the  ab- 
solute and  unqualified  owners  thereof,  but 
hold  the  same  as  trustees  for  the  benefit  of 
plaintiff  and  themselves.  If  so  purchased, 
plaintiff  has  the  right  to  have  the  property 
disposed  of  only  In  accord  with  the  terms  of 
the  agreement,  and  to  share  In  the  proceeds 
In  the  manner  specified  therein.  It  Is  dis- 
tinctly specified  la  the  agreement  that  land 
so  purchased  shall  be  held  for  the  b^eflt 
of  plaintiff  and  Bogers,  with  a  view  to  the 
disposition  of  the  proceeds  in  the  manner 
provided,  and  an  "Interest"  on  the  part  of 
plaintiff  In  the  land  Is  expressly  contem- 
plated. Plaintiff  is  given  the  light  to  pur- 
chase any  of  the  land  himself  at  the  price 
for  which  Rogers  may  propose  to  sell  the 
land  to  any  one  else. 

It  was  substantially  held  In  Green  v.  Brooks, 
81  Cal.  32S,  22  Pac.  849,  that  under  the  terms 
of  a  contract  of  similar  character  to  the 
one  here  luTolred,  where  the  person  entitled 


posed  acaulrement  of  the  land,  such  person 
was  In  effect  one  of  the  purchase  of  the 
land,  and  that  In  equity  he  must  he  regarded 
as  having  such  an  interest  in  the  land  as 
entitled  him  to  see  to  Its  proper  disposition 
In  accordance  with  the  contract  ^Is  was 
said  in  response  to  the  claim  that  such  per- 
son had  no  "Interest"  in  the  real  estate,  but 
only  a  right  to  share  in  the  profits.  The  ac- 
tion was  one  to  declare  a  trust  In  land  un- 
sold, as  well  as  to  obtain  an  accounting  for 
lands  already  sold,  and  it  was  held  that  the 
person  holding  the  legal  title  "was  prc^rly 
held  by  the  Judgment  of  the  court  below  as 
a  trustee."  We  see  no  distinction  material 
here  between  this  case  and  the  case  at  bar. 
The  allegation  that  the  land  was  purchased 
"pursuant  to  said  contracts"  siifficl«itly 
shows,  for  all  present  purposes,  compliance 
by  plaintiff  with  his  part  of  the  contract. 

Coward  r.  Clanton,  79  Cat  23,  21  Pac: 
309,  relied  upon  by  defendants,  was  an  action 
for  the  plaintiff's  share  <tf  the  profits  pro- 
vided for  by  a  contract  which  had  been  real- 
ized by  9,  sale  of  land  acquired  under  the 
contract.  The  controversy  was  as  to  the 
profits  claimed  to  have  been  realized.  Con- 
ceding for  the  purposes  of  the  api>eal  that 
the  contract  showed  a  partnership  formed  for 
the  object  of  dealing  in  real  estate,  in  re- 
sponse to  a  claim  that  the  contract  was  void 
because  not  in  writing,  the  court  hdd  that 
such  a  partnership  could  be  formed  by  a 
contract  resUng  in  parol,  saying  that  sudi 
a  contract,  "as  between  the  parties  *  •  * 
does  not  In  any  way  affect  the  title  to  real 
estate,  nor  does  the  present  controreroy 
•   •   •   involve  any  such  question." 

In  Bates  t.  Babcock,  95  CaL  479,  30  Paa 
600,  16  L.  B.  A.  740,  29  Am.  St.  Rep.  133, 
relied  on  by  defendants,  In  reply  to  the  de- 
fense of  the  statute  of  frauds.  It  was  held 
that  a  partnership  may  be  formed  for  the 
purpose  of  buying  and  selling  land  without 
a  writing,  that  such  a  partnership  may  be 
formed  In  the  same  mode  as  any  other  partner- 
ship and  that  its  existence  may  be  established 
by  the  same  character  of  evidence.  But  it  was 
further  substantially  said  In  the  opinion  that, 
though  such  partnership  agreement  does  not 
of  Itself  create  any  Interest  or  estate  In  land, 
yet  by  the  subsequent  acts  of  the  parties, 
rights  are  acquired  In  reference  to  land  pur- 
chased In  pursuance  of  the  agreement,  whidi 
a  court  of  equity  will  protect  by  raising 
an  equity  superior  to  the  legal  title  and  ctm- 
troHlng  ttxe  legal  title  In  BtiboMlnation 
thereto. 

The  language  that  we  hare  quoted  from 
section  392,  Code  of  ClrU  Procedure,  is  Tery 
broad,  and  there  can  be  no  question  as  to  Its 
including  an  action  to  declare  a  trust  in  real 
estate,  where  land  is  the  exclusive  subject- 
matter  of  the  litigation.  See  Boolw  t.  Alt- 
ken,  140  CaL  471,  74  Peg.  U;  McFarland  r. 
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Harttn,  144  OaL  771,  78  Pac.  239.  The  cases 
dted  by  detoidants  In  this  regard  are  all 
cases  In  wtAtb  real  and  personal  acOinu  were 
Joined,  and  it  la  weU  setUed  that  a  ^alntiff 
cannot  derive  a  defendant  of  bis  right  to  a 
trial  of  a  persmal  acdon  In  the  oonnty  of 
hlB  reridenoe  by  nnltlng  In  Ua  ennplalnt  a 
canae  of  action  for  the  recorary  of  or  the 
determinatimi  of  an  Interest  In  real  prtqwrty. 

[I]  Aaanminir  for  the  porposea  of  this  dfr- 
daion  that  the  agreemoit  between  Bogen 
and  plaintiff  created  a  partnership  between 
th«n  aa  to  the  pv(tf  ts  and  losses  Uiat  might 
arise  in  tiansaetlona  contemplated  ther^y, 
we  know  of  no  rule  of  law  forbidding  the 
action  before  ns,  an  acOon  elmirty  to  have  it 
drtermined  that  certain  perstms  holding  the 
complete  legal  title  to  certain  land  hold  it 
In  trust  for  the  pnrposea  ctf  the  partnership. 
The  rule  prohlUtlnff  certain  kinds  of  actions 
by  one  partner  against  another,  based  on 
elaims  growing  oat  of  the  partnerahlp  trans- 
actions, does  not  go  BO  far  as  to  prohibit  the 
action  ,we  hare  before  as.  In  Trapha^  t. 
Bvrt,  67  K.  Z.  80^  an  action  a  copartner 
to  establish  the  character  of  certain  realty 
aa  partnerahlp  prcvarty,  and  to  compel  a 
conveyance  to  bhn  of  hta  Interest*  where  the 
pn^rty  bad  been  acquired  in  the  name  of 
the  other  partner,  was  sostalned,  the  court 
aaylng: 

'7hexe  is  no  force  in  the  ohiiction  nreed 
that  the  action  should  have  been  for  a  diuola- 
tlon  ot  the  firm  and  an  accoimtlng.'' 

[4]  This  action  ia  not  one  to  quiet  title  and 
doea  not  fall  within  the  rule  laid  down  In 
such  cases  as  Von  Dradienfela  t.  DooHttle, 
77  CaL  295, 19  Pac.  B18.  On  the  pleadings  It 
Is  dearly  an  actlcm  to  hare  It  decreed  that 
defendants  hold  certain  property  In  trust  for 
the  benefit  of  plalntill  and  themselrea,  as 
tbelr  respectlTe  rl^ts  are  declared  In  cer- 
tain contracts. 

We  find  no  other  matter  in  the  briefs  that 
requires  notice. 

The  order  appealed  Irom  is  affirmed. 

We  concur:  SHAW,  3.;  8L0SS,  J. 


COPBLIN  et  al.  T.  BERLIN  DTE  WORKS 
A  LAUNDRY  GO.    (L.  A.  3659.) 

(Soprerae  Court  of  California.    Dec  2,  1914.) 

1.  BAiufEirr  (I  14*)— Bailueitt  tob  Hibe— 
IjOst  Articles. 

A  cleaner,  receiving  clothea  ot  a  cnstomer 
to  be  cleaned,  is  not  under  contract  to  search 
the  clothes  and  preserve  articles  carelesslj  left 
in  the  pockets. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  H  45-55;  Dec  Dig.  i  14.*] 

2.  BJJUCBKT    (S    14*)  — OtOTHBB   GlEANKB — 

Care  Required—Lost  Abticles. 

That  a  clothes  cleaner,  assuming  onl^  a 
slight  care  in  preserving  articles  which  might 
be  left  in  clothes  sent  to  be  cleaned,  out  of 
cantioo  had  appointed  a  searcher  for  lost  ar- 
ticles did  not  make  him  an  insurer,  and  so  lia- 


ble for  jewelry  found  and  stolen  by  an  em- 
ploye. 

[Ed.  Note. — For  other  cnses,  see  Bailment, 
Cent.  Dig.  §§  45-65;  Dec.  Dig.  §  14.*] 

3.  Bailment  (S  11*)— Voluntary  Baiuk— 
Clothes  Guaitbb— Lost  Abticlbs. 

A  clothes  cleaner  is  not  a  voluntary  bailee 

of  jewelry  left  in  clothing  sent  to  be  cleaned, 
which  comes  into  the  bands  of  employte  with- 
out its  consent  or  knowledge. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Gent.  Dig.  SI  33-36;  Dec.  Dig.  |  ll.«] 

4.  HAsna  AKD  Skbtaztt  (S  802*)— Tonts  of 
SiRVAinv-Scopi  or  EuPLoniENT. 

The  act  of  an  employ^  of  a  clothes  cleaner, 
a  corporation,  in  stealing  jewelry  which  he 
found  in  clothes  sent  to  be  cleaned,  ia  a  willful 
act  not  In  the  scope  ot  his  employment^  and  the 
corporation  is  not  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  ||  m7-1221,  1225,  1229; 
Dec  Dig.  S  302.*] 

5.  BaILICENT  (§  11*)  —  IHT0LT7NTABT  BaII> 

meni^Clotheb  CxxANsa— Lost  Abticles— 

"Involuntary  Deposit.** 

Under  Civ,  Code,  S{  ISIS.  1816,  provldlnc 
that  an  involnntary  deposit  is  made  by  the 
accidental  leaving  or  placing  of  personal  prop- 
erty In  the  possession  of  any  pecson  without 
negligence  on  the  part  of  the  owner,  a  clothes 
cleaner  is  not  an  uiTOluntary  bailee  of  articles 
found  In  clothes  sent  to  be  cleaned,  as  the 
owner  was  negligent  in  leaving  them  there. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  H  33-86;  Dec.  Dig.j  ll.» 

For  other  definitions,  see  Words  and  Phrases, 
Involontary  Deposit] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;  Eugene  P.  McDaniel,  Judge. 

Action  by  Mamie  R.  P.  Copelln  and  James 
M.  Copelln  against  the  Berlin  Dyeworks  & 
Laundry  Company,  a  corporation.  From  an 
order  den^'ing  defendant's  motion  for  a  new 
trial,  defendant  appeals.  Reversed. 

Goldberg  &  Melly,  H.  L.  Dearlng,  and 
Oeoi^e  L.  Greer,  all  of  Los  Angeles,  for  ap- 
pellant Charles  Lantz,  W.  J.  Wood,  and  Da- 
vis, Lantz  &  Wood,  all  of  Los  Angeles,  for  re* 
spondents. 

AIELYIN,  J.  This  is  an  appeal  from  the  or- 
der denying  defendant's  motion  for  a  new 

trial. 

The  action  was  one  for  $900,  the  value  of 
a  pair  of  earrings  alleged  to  have  been  receiv- 
ed by  tbe  defendant  and  converted  by  it  to 
its  own  use.  Defendant  is  engaged  In  the 
business  of  cleaning  and  dyeing  clothes.  Mrs. 
Copelln,  one  of  tbe  plaintiffs,  sent  a  suit  of 
clothes  belonging  to  her  husband,  the  other 
plaintiff,  to  the  establishment  of  the  defend- 
ant, for  the  purpose  of  having  the  garments 
cleaned.  The  suit  was  delivered  to  the  driver 
of  one  of  defendant's  wagons.  Next  morning 
Mrs.  Copelln  telephoned  to  the  defendant's 
office  to  learn  If  some  bank  books,  which  she 
beliered  she  had  forgotten  to  remove  from 
one  of  the  pockets  of  the  suit,  had  been  dls- 
coTered.  She  was  informed  that  the  books 
had  been  found.  Later,  on  the  same  day,  she 
was  called  on  the  telephone  by  one  of  defend- 
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aat's  emploTte  and  asked  If  she  had  missed 
any  Jewelry.  After  consultation  with  her 
husband  she  remembered  that  he  had  pinned 
in  the  watch  pocket  of  the  trousers  which  she 
had  sent  to  the  cleaners,  a  small  bag  contain- 
ing some  of  her  rings  and  a  pair  of  earrings 
worth  $900.  Both  plaintiffs  testifled  to  Mr. 
C<^in'B  castom  of  carrylDg  his  wife's  Jewel- 
ry in  this  way.  Both  also  testified  that  the 
def^dant  bad  retamecl  to  ttiem  the  hag  and 
the  rings,  bat  that  th^  liad  never  received 
the  earrings. 

Defendant  introduced  as  witnesses  the  em- 
ployes through  whose  hands  the  clothes  had 
passed.  The  driver  testified  that  he  had  re- 
ceived the  clothes  and  delivered  them  at  the 
laundry  without  examining  the  garments  or 
taking  anything  from  the  pockets.  The  yoimg 
woman  who  had  searched  for  and  found  the 
bank  books  swore  that  she  had  found  nothing 
else.  She  passed  the  suit  to  another  young 
woman,  who  marked  the  garments  for  Iden- 
tification. The  latter  said  she  had  neither 
searched  for  nor  found  anything  in  the  pock- 
ets, but  that  she  had  passed  the  clothes  to 
Bir.  Gray,  whose  special  duty  It  was  to  ex- 
amine all  clothing  received  by  defendant,  so 
that  articles  Ukely  to  damage  the  cloth  dur- 
ing the  process  of  cleaning  might  be  removed. 
According  to  his  testimony,  Mr.  Gray  found 
the  finger  rings  and  nothing  else.  They  were 
In  a  srnaQ  bag,  which  was  loose  in  the  watch 
pocket  of  the  trousers,  not  pinned  in  that 
pocket  as  plaintiffs  testified  it  had  been. 
There  was  a  discrepancy  In  the  testimony  re- 
garding the  number  of  rings  found.  Gray 
said  there  were  three,  and  plaintiffs  insisted 
tbBt  there  were  i<mx,  but  this  variance  Is  en- 
tirely Imnuitertal  on  anwal,  because  plain- 
tiffs admitted  that  aU  of  tlie  t1b«b  which  had 
been  left  in  the  pocket  bad  bem  xetnmed  to 
them. 

The  defendant  insists  that  the  evUenoe  was 
insnfflcient  to  sustain  the  findings  of  the  trial 
court  Bespondents.  on  the  other  hand,  are 
of  the  opinion  that  the  fiicts  of  the  case  bring 
it  within  the  prindples  announced  by  section 
2388  of  the  Civil  Code.  It  appears  from  the 
tesOmcmy  that  because  froQuently  articles 
were  left  in  the  pockets  of  clothes  sent  to  de- 
fendant's establishment  to  be  cleaned,  dyed, 
or  repaired,  defendant  employed  a  man  whose 
special  duty  it  was  to  search  for  such  arti- 
cles. Section  2838  of  the  GivU  Code  is  as  fol- 
lows: 

"Unless  required  by  or  under  tlie  authority  of 
law  to  employ  that  particular  agent,  a  prin- 
cipal is  respoiuible  to  third  persons  for  the 
negligence  or  his  agent  in  the  transaction  of 
the  business  of  the  agency,  including  wrong- 
ful acts  committed  by  such  agent  in  and  as  a 
part  of  the  transaction  of  such  business,  and 
for  bis  wlllCnl  omission  to  fulfill  the  obligations 
of  the  priucipaL" 

[1,2]  It  la  argued  that  accenting  to  the 
testknony  of  plaintiffs  tlie  bag  containing 
the  earrings  was  securely  tied  when  it  was 
sent  to  the  deaners;  that,  as  Mr.  Gray  tes- 
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tlfled,  It  was  securely  tied  wh^  he  took  it 
from  the  pocket ;  that  it  had  been  constant- 
ly in  the  possession  of  the  servants  of  de- 
fendant since  leaving  that  of  Mrs.  Oopdio; 
that  even  admitting  the  absence  of  Uabitttf 
for  the  loss  of  anything  wbi<A  mlgfht  hare 
dropped  from  the  pot^ets  and  been  so  lort 
in  the  <a^inary  handling  of  the  dotbes  prior 
to  the  seandi  fer  the  articles,  tbe  fact  tbit 
the  bag  was  tied  precluded  sudi  theory;  aod 
that  thertfiffe  the  court  was  Justifled  la  u- 
suming  flie  abstraction  to  have  been  by  one 
of  tbe  agents  of  the  defttidant  In  the  trans- 
aetloD  of  his  business  and  as  a  port  of  sad 
transacOoD.  'SJba  trouble  with  this  tbeozy 
Is  that  a  search  of  the  clottalng  of  costomen 
and  the  preservation  of  articles  carelesBly 
left  In  pockets  ms  no  part  of  tiw  craitnct 
between  the  customer  and  the  cleaner.  The 
defoHlant  (whose  duty  was  merely  to  dcas 
the  clothes  ,  of  Mr.  Copdin  and  to  take  slight 
care  In  iffeservlng  arUcles  ytbSgSi  might  be 
left  therdn)  had  not  assumed  tbe  fnnctbm 
of  an  insurer  merely  because  it  had,  oot  of 
an  abundance  ct  caution,  appt^ted  a  search- 
er for  lost  articlea 

[S]  Hbe  defendant  was  not  a  voluntary 
bailee  of  the  Jewelry  of  the  plalnUfCs  iriUcb 
came  Into  tiie  custody  of  its  servants  with- 
out its  oonsait  or  knowledge.  Because 
of  those  servants  was  ctuiged  witih  tbe  duty 
of  searching  clothing,  it  cannot  be  said  that 
dtfendant  must  pay  for  property  left  In  ttie 
pocket  of  Mr,  Copelln's  garment  and  Btola 
by  somebody. 

[4]  There  was  no  Jury,  and  the  learned 
Judge  of  the  trial  court  did  not  find  tliat  any 
particular  employ^  of  defendant  stole  the 
earrings.  In  his  written  opinion  he  used 
the  following  language :  "I  am  satisfied  that 
some  one  in  the  employ  of  the  defendant 
must  have  taken  the  earrings."  To  sustain 
the  Judgment,  therefore,  we  would  be  com- 
pelled to  hold  that  if  any  person  Intrusted 
with  the  handling  of  the  suit  of  clothing  stole 
the  property  left  in  a  pocket,  the  defendant 
would  t)e  llabla  The  allegation  of  the  com- 
plaint was  that  defendant,  "being  In  the  pos- 
session of  the  said  earrings,  unlawfully  con- 
verted and  disposed  of  the  same  to  its  own 
use,"  and  the  finding  was  that  tbe  allegations 
contained  In  the  complaint  were  true.  But 
it  was  not  shown  that  tbe  defendant  ever 
personally,  or  by  any  of  its  officers,  knew  of 
the  presence  of  the  valuables  in  Mr.  Cope- 
lln's clothing.  Unless,  therefore,  the  wrong 
of  the  servant  was  committed  within  the 
$eope  of  hia  employment,  the  corporation  was 
not  bound. 

Respondents  dte  such  cases  as  Chamber- 
lain V.  Southern  Caltfomla  Edison  Co.,  167 
Gal.  603,  140  Fac  26,  where  department  2 
of  this  court  adopted  with  approval  tbe  fol- 
lowing statement  of  the  rule  as  contained  In 
10  Cyc.  1205 : 

"Under  tlie  rule  of  respondeat  soperiw  a  cor- 
coTDoratiou  is  ciTilly  liable  for  torts  Gommitted 
by  Its  servant  or  agent  while  acting  within  tbe 
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scope  of  hli  employment,  altbouch  the  oorpo- 
ratiou  neither  authorized  the  doing  at  the  par- 
ticular act  nor  ratified  it  after  it  was  done. 

UnqneitioDably  tbat  Is  tbe  general  rule, 
and  we  pointed  out  tbe  additional  facta  in 
the  C3iamberlaln  Case  that  the  awrant  who 
caused  the  Injury  was  operating  the  motor 
car  under  authority  of  his  prlndpaU  and 
that  tbe  defendant  ratified  his  act  by  repair- 
ing, for  a  eonslderatlciii,  tbe  automobile  which 
the  Bwvuit  was  engaged  In  "towing"  to  Ita 
shop.  In  that  case  and  la  eUnllar  Mies,  there 
was  no  doubt  about  the  offending  servant  act- 
ing within  tbe  scope  of  bis  authority.  It  hi 
the  duty  of  a  servant  to  drlTS  an  antomoUlft 
on  the  public  street  safely,  and  his  negUgeoce 
Is  Imputable  to  his  prlndpal,  who  Is  bound 
to  onploy  a  skilled  man  for  such  wtvk.  But 
when  a  aerrant  whose  dntgr  it  Is  to  collect, 
mark,  or  eren  seandi  dothea  steals  valuables 
left  ther^  without  the  wish  or  consent  of 
his  principal,  he  la  not  Mting  within  the 
scope  of  his  occupation.  The  liability  of 
tbe  master  does  not  extend  to  willful  or  mali- 
cious acts  of  the  servant  done  while  engaged 
In  the  master's  service,  but  lnd^>endent  of 
that  service  and  for  the  servant's  own  benefit 
And  this  Is  true  even  where  tbe  employment 
furnishes  tbe  opportunity  for  the*  wrongdoing. 

In  Walsh  v.  Hunt,  120  Cal.  47,  62  Pac.  116, 
39  B.  A.  897,  this  court  was  considering 
the  act  of  an  agent  to  whom  an  executed 
note  and  mortgage  bad  been  left  for  delivery. 
Tbe  agent  altered  the  figures  evidencing  the 
principal  sum  and  the  rate  of  interest.  It 
was  held  that  while  the  forger  was  admit- 
tedly the  agent  of  the  defendant  for  certain 
purposes,  he  had  no  Implied  or  ostensible  au- 
thority conferred  upon  him  to  commit  a  for- 
gery. So,  here,  tbe  agency  of  the  employte 
of  the  Berlin  Dyeworks  ft  Laundry  Company 
in  no  instance  extended  jtermlsslon  to  steal 
Jewelry  on  behalf  of  that  corjw ration.  In 
Bahmel  v.  Lehndorfl,  142  Cal.  6S3,  76  Fbc. 
660,  66  U  B.  A.  88,  100  Am.  St  Bep.  154,  It 
was  held  that  as  innkeeper  was  not  liable 
for  an  assault  and  battery  commuted  by  a 
waiter  in  hla  dining  room  upon  one  of  his 
guests.  In  the  opinion,  written  by  the  late 
Chief  Justice  Beatty,  tbe  rule  is  thus  stated: 

"By  the  generat  law  of  master  and  servant 
the  master  is  not  liable  for  the  malicious  torts 
of  the  servaat  committed  outside  of  the  scope 
of  his  employment  The  wrongful  act  must  be 
one  whi^  the  serrant  U  empowered  under  some 
circumstances  to  do.  It  must  be  something 
which  his  employment  contemplated,  as,  for 
Instance,  the  ejection  of  a  passenger  or  intruder 
from  a  railroad  car.  Condactors  and  brake- 
men  have  authority  to  eject  disorderly  passen- 
gers, or  peraoQs  who  refuse  to  pay  their  fare, 
and  it  is  left  to  their  discretion  when  such 
authority  shall  be  ezerdsed.  In  a  proper  case 
they  ma^  eject  a  passenger  wlHioDt  incurring 
any  liability  tbemfielves  or  imiwsing  any  lia- 
bility upon  their  employer,  but  if  they  eject 
him  wrongfully  and  maliciously,  the  carrier  is 
liable  upon  the  genera]  ground  that  the  act  is 
one  which,  if  lawfully  done,  could  be  done  in 
the  employer's  name,  and  justified  by  his  au- 
thorization. The  law  on  this  point  Is  very 
clearly  stated  in  Cooley  on  Torta  (star  pages 
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586  et  seq.),  and  In  none  of  the  dedslons  of  this 
court  has  a  stricter  rule  been  enforced  than  as 
above  stated.  Under  that  rule,  the  defendant 
cannot  be  held  liable,  because  there  is  no  find- 
ing and  no  reason  to  presume  that  defendant 
ever  authorised  his  servants  to  assault  his 
guests,  or  any  other  person,  under  any  circum- 
stances." 

in  Stephenson  v.  Southern  Pacific  Co..  93 
Cal.  660,  29  Paa  234,  15  L.  B.  A.  476,  27  Am. 
St  Bep.  223,  it  was  held  that  defendant's 
engineer  who,  to  frighten  passengers  on  a 
street  car  which  was  in  close  proximity  to 
defendant's  track,  backed  his  engine  towards 
said  street  car,  was  not  acting  within  the 
scope  of  his  employment  and  that  defendant 
was  not  liable  for  the  injury  sustained  by  a 
passenger  who  leaped  from  the  street  car  to 
avoid  the  apparent  peril.  Familiar  examples 
of  nonliability  of  a  person  for  the  torts  <tf 
his  servant  committed  outside  of  the  scope 
of  the  latter's  duty  are  found  In  the  so-call- 
ed "Joy  ride"  cases  wherein  ownors  of  anto- 
nuAUss  have  beui  held  not  liable  for  injuries 
Inflicted  by  their  servants  while  using  the 
masters'  motor  can  without  author!^.  We 
had  occasion  to  dte  the  leading  cases  <m 
this  subject  In  Chamberlain  v.  Southern  CaL 
Edison  Co.,  167  OaL  BOS,  140  Pac.  25.  The 
same  principle  la  applicable  to  the  CR<rta  of 
this  case. 

[I]  The  datoidant  was  not  chargeable  as 
an  invcduntary  bailee.  At  common  law  <ms 
could  not  be  made  a  bailee  without  bis  con- 
sent 9  Am.  ft  £ng.  Ency.  of  Iaw  (2d  Edj 
28a   The  OirU  Code  H  1816,  modlfles 

thia  rule  by  providing  ttiat  "an  Involuntary 
deposit  Is  made :  By  tbe  accidental  leaving  or 
placing  of  personal  property  In  the  posses- 
sion of  any  person,  without  negligence  on 
the  part  of  Its  awnet,"  and  that  tbe  Involnn^ 
tary  depositary  la  bound  to  take  charge  ot 
the  property  if  able  to  do  so.  But  the  plalur 
tiff,  Mrs.  Copelln  was  clearly  negligent,  and 
there  was  no  evidence  tbat  defendant's  serv- 
ants were  authorised  or  directed  to  accept 
on  behalf  of  their  master,  tbe -care  and  cus- 
tody of  property  left  in  the  clothing  which 
they  might  handle  in  the  course  of  their  em- 
ployment Even  if  we  should  concede  the 
correctness  of  respondent's  contention  tbat 
defendant  occupied  the  position  of  a  gratui- 
tous bailee,  we  should  be  compelled  to  hold 
tbat  the  corporation  could  not  be  held  for 
tbe  theft  The  relation  of  master  and  serv- 
ant does  not  appertain  to  the  wrongful  acts 
of  the  latter  committed,  outside  the  scope  of 
hla  employment  upon  the  article  so  balled. 
In  Merchants'  Nat  Bank  of  Savannah  v. 
Onllmartin,  88  Ga.  798,  15  S.  E.  831,  17  U 
B.  A.  322,  it  was  held  that  a  bank  is  not 
liable  for  the  theft  by  its  cashier  of  valuable 
securities  received  from  one  of  Its  customers 
as  a  special  deposit  to  be  kept  simply  for 
the  depositor's  accommodation  and  to  be  re- 
turned to  him  on  demand.  It  was  said  by 
tbe  court  Mr.  Justice  Lumpkin  dellveriux 
the  opinion,  that  the  cashier  bad  nothing  to 
do  with  tbe  special  deposit  except  to  suffer 
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pine  aside  £rom  his  employment  to  do  an  act 
for  personal  gain. 

"Such  an  act  [to  quote  directljf  from  the  opin- 
ioD]  is  lacking  both  in  the  rendition  of  and  the 
intent  to  render  any  service  to  the  employer." 

To  the  same  effect  are  Scott  &  Bro.  t.  Na- 
tional Bank  of  Gbester  Valley,  72  Pa.  477, 
13  Am.  Bep.  711;  First  Nat  Bank  of  AUen- 
town  T.  Bex,  89  Pa.  312,  88  Am.  B^.  787; 
Gomp  V.  Carlisle  Deposit  Bank,  94  Pa.  409; 
Foster  t.  Bssex  Bank.  17  Blaaa.  496,  9  Am. 
Dec  168;  Olorer  t.  Burbrldge,  27  S.  C.  306, 
3  S.  B.  471 ;  and  Deilil  &  Lord  T.  OttenvUle, 
82  Tenn.  a4  Lea)  191. 

It  follows  that  the  order  denying  defend- 
ant's motion  for  a  new  trial  must  be  reren- 
ed;  and  It  is  so  ordered. 

We  concur;  SULLIVAN,  a  J.;  HBN- 
SHAW,  J.i  LOBZOAN,  J. 


BBED  T.  WING  et  aL,  Town  Truiteea. 
(Sac.  2059.) 

(Supreme  Court  of  California.   Dec  1,  1914.) 

1.  IftrNICIPAI.  CORPOBATIONS  (|  1000*)— RBF- 

ERENDtm  Election  on  Obdinancb— Aorioif 

TO  Annul— Nkcbssaey  Pabties. 

In  an  action  by  a  citizen  and  taxpayer  to 
annol  an  order  of  a  town  board  of  trustees  de- 
claring that  by  a  referendum  election  an  ordi- 
nance granting  a  franchise  to  a  laiiroad  conf 
pany  had  been  rejected,  tbe  railroad  company 
was  not  a  necessary  party. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig:  Sf  2167-217%  2198; 
Dec.  Dig.  i  lOOO.*] 

2.  Mdhioipai,  Cobpoutxons  (I  1000*)— Bef- 
EBENDtm  Election  on  Obdinancb— Action 
TO  Annul— Pabties. 

A  single  citizen  and  taxpayer  of  a  town 
may  sue  to  annul  an  order  of  the  board  of  truS' 
tees  declaring- that  by  a  referendum  election  an 
ordinance  granting  a  franchise  has  been  re- 
jected. 

[Ed.  Note.— For  otber  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2167-2172,  2198: 
Dec.  Dig.  S  1000.*] 

8.  Pabties  (S  29*)— Necesbabt  Pabties. 

Persons  who  will  not  be  a£fected  or  con- 
cluded by  a  decree  are  not  necessary  parties, 
though  having  an  interest  In  the  sobject-matter 
of  the  litigation. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  SI  41,  47-49.  SI;  Dec  Dig.  8  29.*] 

4.  MiQNIOEPAL  Oobposations  (|  108*)— Bef- 

ebenduu  Election— Adjoubnbd  Mebtino— 
Validity. 

An  adjourned  meeting,  at  which  a  referen- 
dam  election  on  an  ordinance  was  called,  was 
Invalid,  where  tfae  hour  of  assembling  was  npt 

specified  In  the  resolution  to  adjourn. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  %  108.*] 

6.  Municipal  Cobpobations  (1  108*)w.iiei^ 
ebendum  Election- Notice— Bbsoldtion. 
Under  Oen.  Laws  1909,  Act  2S48,  |  856. 
requiring  thst  notice  of  a  town  electiim  must  be 
in  accordance  with  an  ordinance,  an  election 


irxi.  iNote.- f  or  otner  cases,  see  Mnmclpal 
Oorporatious,  Dec.  Dig.  f  108.*] 

6.  Pabtieb  (8  SI*)— Addzno  New  Pabties— 

Cbosb-Couflaint. 

A  new  party  not  necessary  to  the  decision 
of  the  matter  before  the  coart  cannot  be  brought 
into  a  case  by  a  cross-complaint  authorized  by 
Code  CIt.  Proc.  8  442. 

[Ed.  Note.— For  otber  cases,  see  Parties^  Cent. 
Dig.  8S  77-82 ;  Dec.  Dig.  8  51.*] 

7.  Municipal  Cobpobations  (8  1000*)- Bef- 
BBENDuu  Election  on  Obdinancb— Action 
to  Annul— Cross -Complaint— Demtjbbeb. 

In  an  action  by  a  citizen  and  taxpayer  of 
a  town  to  annul  an  order  of  the  board  of  tms- 
tees  declaring  that  by  a  referendum  election  an 
ordinance  granting  a  franchise  to  a  railroad 
company  had  been  rejected,  a  cross-complaint, 
wtting  op  certain  wrongful  acts  of  the  railroad 
company  end  praying  that  the  action  should 
abate  until  the  company  should  he  made  a  par- 
ty, that  the  company  be  adjudged  to  be  with- 
out a  franchise  and  tbe  franchise  ordinance  be 
suspended  pending  an  election,  and  that  plain- 
tiff be  adjudged  a  person  without  interest  in 
the  controversy,  was  demurrable  as  seeking  re- 
lief foreiRU  to  the  subject-matter  of  tbe  suit. 

[Ed.  Note.— For  oth«r  eases,  see  Municipal 
Corporations.  Cent.  Dig.  f|  2167-2172,  21J»; 
Dec.  Dig.  I  1000.*] 

Shaw  and  AngellottI,  JJ.,  dissentiiv- 

In  Bank.  Appeal  from  Superior  Court, 
Solano  County ;  A.  J.  Buckles,  Judge. 

Action  by  A.  L.  Reed  against  J.  Wing  and 
others,  as  Trustees  of  the  Town  of  Fairfield. 
From  judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

J.  A.  McKenzle,  of  San  Francisco,  and  W. 
D.  Goodman,  of  Fairfield,  for  appellants.  T. 
!F.  C.  Gregory  and  Theodore  W.  Chester, 
boQi  of  Ban  Vmudaco,  tor  respondoit; 

MELVIN.  J.  The  defendants  appeal  from 
a  Judgment  against  them  and  from  an  order 
denying  their  motion  for  a  new  trlaL 

Fairfield  Is  a  city  or  town  of  the  sixth 
class,  organised  under  the  statute  of  1883 
(St  1883,  p.  93),  commonly  known  as  the 
"Municipal  Corporati<ni  Law."  The  defend- 
ants are  the  trustees  of  the  munldpallty,  and 
the  suit  was  instituted  by  a  citizen  and  tax- 
payer of  Fairfield  to  annul  an  order  ol  the 
board  of  trustees  declaring  that  by  a  certain 
referendum  election  an  ordinance  previously 
sought  to  be  passed  by  the  trustees  bad  been 
rejected  by  the  requisite  number  of  voters 
of  the  municipality. 

On  January  13,  1912,  the  trustees  of  Fair- 
field, by  a  certain  by-law  known  as  "Ordi- 
nance No.  43,"  granted,  or  sought  to  grant, 
to  the  Southern  Pacific  Ballroad  Company  a 
franchise  to  build  a  spur  track  over  a  desig- 
nated route  in  said  town.  Subsequently  two 
petltl(»i8,  signed  by  a  number  of  tbe  voters 
of  Fairfield,  were  presented  to  the  trustees, 
and  they  passed  "Ordinance  No.  44,"  1^ 
which  they  soaglit  to  submit  "Ordinance  Mo. 
43"  to  a  vote  of  the  citizens  of  the  town.  An 


*For  other  eases  see  same  toplo  and  section  NUUBEB  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rsp'r  Indexes 
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dection  was  beld,  and  the  board  of  tnuteeB 
declared  tbet  the  pe<vle  bad  repealed  tbe 
ordinance  In  gnestlon.  It  was  at  tUs  elec- 
tion and  at  the  action  of  tiw  board  at  tms- 
tees  In  dechirtng  Its  result  Id  favor  of  tbe 
objectors  to  tile  franchise  that  lAalnturs  at- 
tack  was  directed,  and  the  court  gave  Jodcr- 
ment  In  bis  fiiTor  to  tiie  eet  that  tbe  elec- 
tion was  HVbgal  and  Totd  and  that  the  action 
of  tbe  board  of  tmstees  In  ai^nrorlnK  and 
ratUJrlng  the  said  Section  was  similarly  a 
nnlllty. 

[1-S]  B7  denmrrsr  and  answer  the  defena> 
ants  raised  tbe  point  that  there  was  a  fatal 
nonjoinder  of  parties  becanse  tbe  raUroad 
company  was  not  made  one  of  such  parttea, 
and  they  make  the  contention  h&ee  that  the 
effect  of  the  judgment  from  which  they  ap- 
peal being  to  reinstate  "Ordinance  No.  43" 
and  glTe  to  the  railroad  corporation  a  ralu- 
able  franchise,  that  corporation  was  a  nec- 
essary party.  But  tbe  validity  of  the  origi- 
nal ordinance  was  not  necessarily  Inrolved 
In  this  controTcrsy.  The  attack  waa  made 
merely  upon  the  election  and  tbe  subsequent 
order  of  the  board.  True,  the  effect  of  the 
judgment  was  to  leave  "Ordinance  No.  43" 
Just  where  It  was  before  the  election,  but  It 
was  and  is  still  apm  to  attack  upon  any  suit- 
able ground.  The  Judgment  before  us  would 
preclude  no  one  from  a  future  attack  upon 
the  original  or  "franchise  ordinance"  as  It 
Is  called  In  the  briefs.  While  the  railroad 
company  might  have  some  Interest  in  the  out- 
come of  the  suit,  Its  interest  Is  not  and  cau- 
not  be  the  same  as  that  of  the  plaintiff.  It 
Is  not  denied  by  plaintiff,  and  cannot  be  de- 
nied, that  according  to  the  general  rule,  all 
persons  interested  In  a  suit  ought  to  be  par- 
ties to  It,  but  one  of  the  exceptions  to  this 
rule  is  that  where  a  decree  with  reference  to 
the  subject-matter  of  tbe  litigation  may  be 
made  without  concluding  in  any  way  the 
rights  of  a  person  having  an  Interest,  such 
person  is  not  a  necessary  party  to  the  action. 
Story  V.  Livingston,  IS  Pet  876, 10  L.  Ed.  200; 
Lytle  Creek  Water  Co.  v.  Perdew,  65  Cal.  465, 
4  Pac.  426.  It  Is  suggested,  however,  that  tf 
tbe  plaintiff  has  a  right  to  bring  an  action  of 
this  sort  without  other  parties  plalnUff  being 
brought  In,  all  of  the  dtizaia  In  turn,  as  well 
as  the  railroad  company,  may  prosecute 
s^tarate  similar  actions,  much  to  the  Incon- 
venience of  the  trustees.  Tbe  obvious  an- 
swer to  tills  la  that  if  all  of  the  other  dttzena 
and  the  railway  corporation  are  Interested, 
In  the  sense  that  they  should  be  made  par- 
ties, no  taxpayer  could  prosecute  such  a  suit 
because  of  the  practical  Impossibility  of  find- 
ing and  bringing  Into  court  all  of  such  per- 
sona On  tbe  other  band,  equity  would  af- 
ford relief  tf  the  defendants  were  harassed 
by  a  multiplicity  of  suits.  The  plaintiff  as 
a  citizen  and  taxpayer  had  a  right  to 
maintain  such  an  action  as  this.  If 
the  election  bad  ratified  the  action  of 
tile  trustees  and  had  resulted  In  voting 


965 

to  the  BoutbOTi  Padflc  Company  a  vain- 
able  f  randilse,  no  one  wonld  doubt  the  right 
of  the  plaintiff  to  attack  such  a  disposition 
of  something  belonging  to  the  cltSxeaa,  that 
la  to  say,  a  use  of  the  streets  different  from 
that  ofHnmon  to  all.  But  a  dtlaen  may  be- 
lieve that  the  dty  (tf  bis  residence  Is  injnr^ 
ed  by  a  refusal  to  grant  certain  privileges  to 
a  pabUc  atlllt?.  Such  a  dtlsen  may  attack 
the  method  of  the  refosal.  This  Is  the  prtu- 
dple  wtaicb  Is  stu^KMted  by  sodi  cases  as 
Gibson  T.  Board  of  Snperrlsors,  80  Gal.  369. 
22  Pac.  226. 

Resp(»dent  Is  of  the  opinion  that  fbe  stat- 
ute under  which  tbe  election  was  Initiated, 
called,  and  hdd,  was.r^waled  by  a  constl- 
tuti<mal  amendment  passed  prior  to  tbB  hold- 
ing of  the  election  which  we  are  considering. 
It  is  redted  In  "Oidlnaace  Na  44"  that  said 
ordinance  waa  passed  f(V  the  purpose  of 
holding  an  election  under  the  amendments 
to  tbe  municipal  corporatlOD  act.  and  particu- 
larly under  section  8  thereof  (Stats.  1911,  p. 
862).  which  was  a  re-enactment  of  section  12 
of  the  original  act  This  section  had  refer- 
ence to  referendum  elections.  It  provided 
that  no  ordinance  should  go  Into  effect  until 
tbe  expiration  of  80  days  after  Its  final  pas- 
sage, and  prescribed  the  procedure  tor  Inau- 
gurating a  referendum  dectlon  during  such 
period  of  80  days.  Tbe  section  also  provid- 
ed that  the  movement  for  a  referendum  most 
originate  in  a  petition  signed  by  qualified 
electors  equal  in  number  to  25  per  cent  of 
tbe  entire  vote  cast  at  the  last  preceding  gen- 
eral mnnidpal  election.  After  the  passage 
and  approval  of  this  amendm^t  to  the  mu- 
nicipal corporation  act  Just  dted,  an  amend- 
ment to  the  Constitution  (section  1  of  art.  4) 
was  adopted  (Oct<^  10, 1911).  The  section, 
so  far  as  it  relates  to  this  dlsensslcm,  Is  as 
follows ; 

"The  initiative  and  referendum  powers  of  the 
people  are  hereby  farther  reserved  to  the  elect- 
ors of  each  county,  city  and  county,  city  and 
town  of  the  state,  to  be  exercised  under  snch 
procedure  as  may  be  provided  by  law.  Until 
otherwise  iwovided  law,  tbe  lc«ialative  body 
of  any  such  connty,  city  and  county,  city  or 
town  may  provide  for  the  manner  of  exercising 
the  initiative  and  referendum  powers  herein  re- 
served, •  *  «  but  shall  not  require  more 
than  fifteen  per  cent  of  tbe  electors  thereof  to 
propose  any  initiative  measure  nor  nu>re  than 
ten  per  cent  of  the  electors  thereof  to  order' 
the  referendum.  •  •  •  In  the  submission  to 
tbe  electors  of  any  measure  under  this  aectiou, 
all  officers  shall  be  guided  by  the  general  laws 
of  the  state,  except  as  *  *  *  otnerwise  pro- 
vided. This  section  is  self-executing,  but  legis- 
lation may  be  enacted  to  fadlitate  its  operation, 
but  in  no  .way  limiting  or  restricting  either  the 
provlrions  of  this  section  or  the  powers  berein 
reserved."  (See  St  1911,  p.  1665!) 

Respondent  takes  the  position  that  this 
constitutional  provision  changed  tbe  basis 
for  calculating  the  number  of  signers  who 
might  effectively  petition  for  a  referendum 
election.  The  statute  specified  a  number  of 
voters  equal  to  25  per  cent,  of  the  vote  cast 
at  the  last  election;  the  constitution  10  per 
cent  of  the  electors  of  the  manldpality.  The 
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in  ue  mecnoa  or  caicniauon  ana  tnereDj  re- 
pealed tbe  statute  In  that  regard,  and  that  It 
cannot  be  said  that  25  per  cent  of  the  vote 
cast  at  the  last  general  municipal  election 
held  In  Fairfield  before  the  referendum  elec- 
Hon  took  place  would  equal  10  per  cent  of 
the  electors  resident  in  Fairfield  when  tbe 
referendum  petition  was  s^ed.  It  frequent- 
ly happens  that  a  very  small  percentage  of  the 
electors  of  a  town  participate  in  an  election. 
If  the  number  falls  below  40  per  cent  of  the 
electors,  obviously  25  per  c^t  thereof  would 
be  leas  than  10  per  cent  ct  the  registered 
voters.  It  is  argued,  also,  that  tiiB  increase 
In  zegistratlon  might  be  so  great  between  an 
electicm  and  the  subseqnKit  drcnlatloa  «f 
a  referendum  petition  that  26  per  coit  of 
tbe  TOtea  east  at  the  election  would  by  no 
means  equal  or  exceed  10  per  cent  at  the 
number  at  qualified  electors  resident  in  tbe 
town  at  the  time  of  the  circulating  and  flUnf 
of  the  referendum  petition.  That  the  statu- 
tory and  not  the  constitutional  method  was 
followed  In  the  inaugaratl<ai  of  this  proposed 
referendum  Is  quite  amiarettt  both  trom  the 
t8x»  of  tbe  petition  and  from  the  ordinance 
whlcb  called  flie  election.  The  certiflcate 
of  the  town  clerk  to  the  petition  was.  In  ef- 
f^  that  It  was  signed  by  qualified  voters 
of  liie  town  "equal  In  number  to  more  than 
twenty<flve  per  cent  of  the  oitlre  vote  cast^' 
at  the  last  general  election,  and  we  have 
seal  that  Qie  trustees  acted  upon  the  same 
statute  as  tiiat  upon  which  tbe  derk  depend- 
ed. But  anwllants  contend  that  since  the 
initiative  and  referendum  powers  at  a  town 
are  to  be  exercised  "under  suCh  proeednie 
as  may  be  provided  by  law,"  tbe  amendment 
to  the  Gonstttutlon  had  the  effect  of  continu- 
ing In  force  the  statutes  ordaining  the  pro- 
cedure to  be  followed  In  movements  for  the 
referendum  of  ordinances.  We  need  not  pass 
upon  the  constitutional  question  thus  raised, 
because  even  upon  the  basis  <tf  the  validity 
of  the  petition  we  would  be  compelled  to  sus- 
tain some  of  the  objections  to  the  i^ularlty 
of  the  election.  Our  reason  for  avoiding  dis- 
cussion of  tile  nmstltntional  question  Is  that 
exactly  the  same  problem  will  not.  In  all  prob- 
ability, be  presented  again  as  the  act  of 
March  14, 1911,  was  formally  repealed  by  the 
act  approved  January  2,  1912  (Stats.  1911, 
Ex.  Sess.  p.  131),  and  a  new  act  was  passed 
providing  by  general  law  the  manner  of  ex- 
ercising the  referradum  in  municipalities 
of  the  class  of  Fairfield.  This  act  was  not 
In  effect  until  after  the  circulation  of  the  pe- 
tition which  we  are  here  considering.  Const, 
art  4,  8  1. 

[4]  One  of  the  valid  objections  to  the  regu- 
larity of  the  election  Is  that  "Ordinance  No. 
44,"  calling  tbe  election,  was  not  Introduced 
at  a  regular  or  an  adjourned  meeting.  It  was 
stipulated  that  the  regular  meeting  night  of 
the  board  of  trustees  was  Tuesday  of  each 
week.  ▲  regular  meeting  was  held  on  Tues- 


meet  January  'jq,  ivix"  no  nour  ror  cne 
meeting  was  specified.  A  meeting  was  held 
on  the  evening  of  the  25th  at  or  about  the 
hour  for  holding  regular  meetings,  and  "Or- 
dinance Na  44"  was  Introduced  at  that  meet- 
ing. Two  of  the  trustees  were  absent  It 
seems  to  be  setUed  that  met  a  meeting  is  in- 
valid unless  the  hour  of  assembling  be  ^ecl- 
fied  in  the  motion  to  adjourn.  San  Buena- 
ventura Hfg.  Co.  V.  Yassault,  60  Cal.  637; 
Thompson  v.  Williams,  76  CaL  154,  18  Pac 
163,  9  Am.  St  B^.  187;  Smith  t.  Dora,  8S 
GU.  82, 80  Pac  lOSM. 

[I]  But  appellants  Insist  that  the  board 
oonld  have  called  tbe  election  by  restdution 
and  that  for  the  purposes  of  this  case  we 
should  r^axd  "Ordinance  N&  4A"  mer^  as 
a  resolutlML  in  spite  of  its  form.  There  Is 
authority  for  truitbig  that  which  is  an  ordir 
nance  In  forxA  as  a  mere  resolution  under 
certain  omdltitHU,  when  only  a  res(dutii»i  is 
required  hy  law,  but  section  860  of  Act  2348, 
which  utiles  to  Fairfield,  provides  that: 

"All  clsctionB  in  such  city  ac  town  shall  be 

held  in  accordance  with  toe  general  election 
laws  of  the  state,  bo  far  as  the  same  ma;  be 
applicable.  •  •  •  The  board  of  trustees  shall 
give  Bucb  BOtlee  of  each  election  aa  mar  be 
prescribed  by  ordinance,  shall  appoint  boards  of 
election,  and  fix  their  compensation,  and  estab- 
lish election  precincts  and  polling  places,  and 
may  dtange  the  same."  Stots.  1^,  p.  268. 

Tba  ordinance  In  question  did  prescribe  Oie 
notice  which  was  to  be  ^voi  the  voters.  It 
also  provided  for  the  expoidltnre  of  money 
for  oompenaatl<m  of  election  officers.  It  Is 
the  general  rule  that  mon^  may  be  appro- 
priated only  by  an  act  of  the  Legislature  and 
not  by  a  resolnticui  (Mullan  v.  State  of  Calq 
U4  CaL  680.  46  Pac.  670,  34  li.  R.  A.  262); 
but  we  need  not  here  determine  whether  the 
same  doctrine  must  be  applied  to  the  legisla- 
tive department  of  a  munliKpall^.  It  la 
plain  that  tbe  notice  of  an  election  must  be 
in  accordance  with  an  ordinance — dther  a 
general  by-law  or  <me  passed,  as  this  was 
sought  to  be  passed,  for  the  particular  elec- 
tion— and  such  ordinance  not  having  been 
Introduced  at  a  regular  or  an  adjourned  meet- 
ing was,  as  we  have  serai,  voiiL  Consequently 
the  electicm  was  called  without  the  notice 
prescribed  by  law. 

[I,  7]  A  demurrer  to  the  cross-complaint  of 
defendants  was  properly  sustained.  The 
cross-complaint,  so  called,  was  for  the  most 
part  a  reiteration  of  tbe  matters  pleaded  in 
tbe  answer.  It  further  set  forth  some  alleged 
wrongful  acts  of  the  Southern  Pacific  Com- 
pany in  laying  Its  tracks  on  certain  streets 
of  Fairfield.  The  prayer  was  that  this  ac- 
tion abate  until  the  said  railroad  company 
should  be  made  a  party:  that  the  court  ad- 
judge tbe  railroad  company  to  be  without  a 
franchise  to  lay  the  said  tracks;  that  "Ordi- 
nance No.  43"  be  declared  to  be  of  no  present 
effect  and  the  franchise  granted  thereby  be 
held  to  be  suspended  pending  an  election; 
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that  A.  h.  Beed  be  adjudged  a  penm  wlUioot 
intetest  In  tbe  eontroTeny;  and  for  general 
equitable  reliet  If  for  no  other  reaMm  tbe 
ruling  ct  tbB  lower  court  in  snetalning  the 
d»narrw  diould  be  upheld  because  the  croes- 
complalnt  sought  to  bring  In  a  new  party  not 
necessary  to  tbe  decision  of  the-  matter  be- 
fore the  court  A  new  part;  may  not  be  so 
brought  Into  a  case.  Code  CIt.  Ptoc.  I  442 ; 
Alpers  V.  BUss.  146  CaL  57D,  70  Pae.  ITl; 
Merchants'  Trust  Co.  v.  Bantel,  10  Cal.  App. 
76,  101  Fac.  31;  Clark  ^.  KeUey,  16$  CaL 
200.  lai  Fac.  846:  Andieeon  Co.  t.  Begenold. 
166  Cat  47, 1S4  Pac.  000. 

The  rell^  sought  was  also  foreign  to  the 
subject-matter  of  the  antt  Mhiing  Co.  t. 
Hlnbig  Co.,  88  Cal.  006.  28  Fac.  1102;  Lewie 
T.  rox.  122  Gal.  230.  64  Fac.  828. 

No  other  alleged  errors  require  discussion. 

The  judgment  and  order  are  affirmed. 

We  concur:  HBNSHAW,  J.;  LOBIOAN,J. 

SLOSS,  J.  I  concur  tn  the  ^dgment 
It  Is  not  easy  to  determine  whether  the 
complaint  is  designed  as  a  petition  for  cer- 
tiorari or  as  a  bill  In  equity.  It  is  clear 
eoongh  tbat  a  writ  of  certiorari  could  not 
properly  Issue,  for  the  reason  that  the  pro- 
ceeding sought  to  be  reviewed  Is  not  judicial 
In  character.  And.  U  the  question  were  new, 
I  should  seriously  doubt  the  power  of  a  court 
of  equity  to  entertain,  In  the  absence  of  stat- 
utory authorization,  a  suit  brought  by  an 
elector  to  overturn  or  annul  the  action  of 
tbe  canvassing  board  In  ascertaining  and  de- 
claring the  result  of  an  election.  But  the 
propriety  of  a  suit  of  this  eharacttf  has  been 
upheld  by  this  court  In  Gibson  v.  Board  of 
Supervisors,  80  CaL  360,  22  Pac.  225.  I  see 
no  satisfactory  ground  tor  distinguishing 
tiiat  case  from  the  one  at  bar.  and,  as  the 
question  Is  primarily  one  of  procedure,  It 
seems  to  me  that  the  precedent  should  be 
followed. 

I  am  not  entirely  satlsfled  that  the  South- 
ern Pacific  Railroad  Company  should  not 
have  been  made  a.  party  to  the  proceeding. 
But  tbe  judgment  annulling  tbe  referendum 
election  was,  so  far  as  It  went,  in  favor  of 
tbat  company's  claim  under  the  franchise, 
and  a  judgment  should  not  be  reversed  for 
want  of  a  party  who  can  only  be  benefited  by 
the  judgment  as  it  stands,  provided  his  ab- 
sence does  not  affect  tbe  rights  of  other 
partlea  Under  the  drcomstances  of  this 
case,  and  particularly  In  view  of  tbe  con- 
clnsion  tbat  the  election  was  invalid.  It  is 
apparent  that  the  appellants  are  not  in  any 
way  injured  by  the  failure  to  bring  in  the 
railroad  company.  The  error,  if  error  there 
was,  should  accordingly  be  treated  as  non- 
preJudlcUl. 

SHAW,  3.  I  dissent  from  tbe  judgment 
ef  affirmance  herein.  In  my  opinion,  the 
plsintllf  haa  no  interest  ■nffldmt  to  «k- 
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able  him  to  maintain  the  action.  He  <flalnis 
no  Interest  except  that  of  a  voter  of  the 
town  and  of  an  owner  (tf  property  altttBt- 
ed  therein. 

The  effect  of  the  ordinance  In  question 
waa  to  give  the  railroad  company  a  ritfiit  to 
lay  Us  tracks  In  the  streets  and  operate  a 
railroad  thereon  for  public  use.  A  private 
dtlaen  cannot  maintain  an  action  either  to 
remove  or  eetabUidi  an  obatmctlott  in  <w  In- 
terference with  a  public  highway  unlesa  such 
obstruction  or  interference  will  cause  special 
bot^t  or  wedal  Injury  to  his  iwivate  rights 
or  hla  private  property.  Blanc  v.  KlumpkCk 
29  CaL  166;  Lewlaton  T.  Ga  v.  Shaata,  etc* 
Co,  41  CaL  662;  San  Joaa  Banch  Co.  r. 
Brooks*  74  CaL  467,  16  Pac.  260;  Hargro  v. 
Uodgdon,  80  CaL  628,  26  Fac  U06;  Blgley  v. 
Nnnan,  68  CaL  403.  Tbe  plaintiff  does  not 
show  that  Ills  property  or  private  rights  will 
be  in  any  way  benefited,  damaged,  or  affected 
1^  tbe  validity  or  invalidity  of  the  franchise. 
Consequently,  so  far  as  the  relief  asked  con* 
cems  the  said  franchise  or  the  use  of  said 
street,  tbe  plaintiff  dearly  shows  no  actnal 
interest. 

The  only  plausible  ground  upon  which  it 
can  be  contended  that  the  plaintiff  haa  a 
right  to  maintain  an  action  to  eetabllsb  such 
franchise  Is  tbat  it  is  an  action  of  the  same 
character  as  tbat  which  was  declared  to  be 
maintainable  by  a  private  citizen  In  Gibson 
V.  Bd.  of  Supervisors,  80  Cal.  809,  22  Pac. 
226.  In  that  case  it  was  held  that  a  taxpayer 
of  a  county  could  maintain  a  bill  in  equity 
to  annul  the  action  of  the  supervisors  In 
fraudulently  and  wrongfully  declaring  that 
the  vote  at  an  election  held  to  determine  up- 
on the  Issuance  of  county  bonds  was  against 
the  bonds,  and  to  obtain  a  decree  declaring 
that  at  said  election  the  vote  was  really  In 
favor  of  the  bonds.  If  the  two  actions  were 
identical,  this  decision  would  be  authority  in 
favor  of  the  plaintiff.  But  there  are  im- 
portant differences  between  them.  In  that 
case,  the  bond  election  merely  determined  tbe 
authority  of  the  county  board  to  issue  county 
bonds;  It  did  not  purport  to.  and  did  not, 
vest  a  right  of  any  character  In  any  person. 
The  connty  itself,  being  a  local  subdlvislofi 
of  the  state  government,  had  no  interest  in 
the  matter.  There  was  no  person  interested 
in  having  the  bonds  issued  and  the  bridges 
built  from  tbe  proceeds,  exceirt  the  citizens 
and  taxpayers.  If  a  citizen  or  taxpayer 
did  not  have  the  capacity  to  sue  to  have  the 
real  vote  declared,  tbe  will  of  tbe  people 
expressed  by  the  true  vote  given  would  be 
defeated,  because  of  the  fraud  or  mistake 
of  the  supervisors.  In  canvassing  and  declare 
Ing  tbe  returns  A  citizen  or  taxpayer  had 
no  remedy  provided  by  law;  be  could  look 
to  equity  alone  for  relief.  It  was  because  ot 
these  considerations  tbat  it  waa  declared 
In  that  case  that  the  action  could  be  main- 
tained by  a  taxpayer.  In  this  case  the  fran- 
chlae^  U  ralld,  as  tta  plalnttff  elalnu  it  to 
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be,  was  vested  In  fbe  railroad  company.  That 
company,  of  conrae,  bad  fhe  right  to  prose- 
cute or  defend  any  action  necessary  tor  the 
protection  of  such  franchise.  If  the  reteren- 
dum  election  was  Invalid  tor  any  reason,  and 
the  franchise  consequently  valid,  that  com- 
pany could  maintain  an  appropriate  action 
for  a  jnd^ent  to  that  effect  against  any  per- 
son or  public  authority  Interfering  with  Its 
use  of  the  franchise.  If  the  town  authorities, 
or  the  state,  disputed  the  company's  right 
and  attempted  to  molest  It  In  Its  exercise 
of  the  ftancbtse,  by  civil  suit  or  criminal 
prosecution,  the  company  could.  In  d^ense, 
show  the  Invalidity  of  the  proceedings  for 
the  Section,  precisely  as  the  plalntifF  here  at- 
tempted to  do.  The  citizen,  or  property  own- 
er, as  we  have  Been,  bad  no  interest  In  the 
matter,  and  there  was  In  existence  a  party, 
the  railroad  company,  competent  to  protect 
Ito  rights  and  assert  Its  claims.  I^erefore 
the  reason  upon  which  the  decision  In  Glb- 
'son  V.  Board  of  Supervisors  was  based  does 
pot  exist  in  this  case.  The  case  is  governed 
by  the  well-tnowa  rule  that  courts  do  not  en- 
terteln  or  decide  cases  presented  by  parties 
who  have  no  legal  or  equitable  Interest  In 
the  subject  of  the  action  or  In  the  relief 
asked. 

I  concur:  ANOBLLOTTI,  X 


CULLEN  v.  BISBEB.    (Sac.  2106,  2127.) 
(Supreme  Court  tO.  California.   Nov.  80,  1914.) 

1.  HUBBAHD  AMD  WZTB  ({  208*)— AOIXOSB— 
KiCESSABT  PARTIEB. 

In  a  married  woman's  action  on  a  note 
which  was  her  separate  property,  it  was  not 
necessary  to  join  her  husband  as  plaintiff,  even 
though  the  consideration  for  the  note  at  one 
time  was  community  property. 

[Kd.  Note.— For  otiier  cases,  see  Husband  and 
Wife,  Cent.  Dig.  }§  756,  767,  760-784;  Dec. 
Dig.  8  208.*] 

2.  Husband  and  Witb  (5  116*)— CoioroNnr 
pBOPEBTT— Gifts  fbou  Husband  to  Win 
—"Sufficient  Considebation." 

Defendant's  intestate  executed  a  note  to  a 
married  woman  in  consideration  of  an  agree- 
ment signed  by  her  and  her  husband  that  he 
migbt  make  bis  home  in  tbeir  family  whenever 
he  desired.  The  husband,  who  signed  tlie  agree- 
ment and  witnessed  the  note  and  consented  to 
the  nrranffement,  testified  that  it  wbs  his  in- 
tention that  the  note  should  be  his  wife's  prop- 
erty and  not  community  property.  Held,  that 
the  note  was  the  separate  property  of  the  wife, 
under  Civ.  Code,  $  158,  providing  that  a  hus- 
band or  wife  may  enter  into  any  engagement 
or  transaction  with  the  other  or  with  any  other 
person,  respecting  property  which  either  might, 
if  unmarried,  section  159  providing  that  a  hua- 
band  and  wife  cannot  by  contract  with  each 
other  alter  tbeir  legal  relations,  except  as  to 
property,  ete..  and  section  160  providing  that 
the  mutual  consent  of  the  parties  is  a  sufficient 
considerntion  for  an  agreement  mentioned  in 
the  last  section,  as  a  husband  may  orally  or  in 
writini;  make  a  gift  to  his  wife  of  commnnity 
property,  and,  when  this  ig  done,  it  becomes  her 
separate  estate,  and  the  effect  of  the  transaction 
was  that  the  husband,  prior  to  the  execution 


BEPOBTEB  {Cal 

of  the  note,  made  a  gift  to  the  wife  of  her  serr- 
ioes  as  well  as  his  services  in  performinK  the 
contract  constituting  tihs  consideration  fot  the 
note. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  SS  S98.  413-417;  Dec.  Dig.  | 
116.* 

For  other  definitions,  see  Words  and  Pbisses, 
First  and  Second  Senas,  Sufficient  Considera- 
tion.] 

3.  Witnesses  (f  143*>— Compbtenot— Tbars- 

ACTIONS  WITH  DsCE DENT— "ASSIGN OB." 

The  note  never  having  been  the  property 
of  the  husband,  be  was  not  an  incompetent  vit- 
ness,  in  an  action  thereon  against  the  maker's 
administrator,  under  Code  Civ.  Proc  i  18^ 
providing  that  parties  or  assignors  of  parties 
cannot  be  witnesses  in  an  action  against  ta  ex* 
ecutor  or  administrator  as  to  any  matter  or  fact 
occurring  before  the  death  of  tlie  decedent,  u 
the  fact  that  the  consideration  of  the  note  at 
one  time  was  community  property  did  not  make 
him  plaintiff's  "assignor." 

[Ed.  Note.— For  other  cases,  see  Witnessei, 
Cent  Dig.  SI  619-624;  Dec.  Dig.  f  143.* 

For  other  definitiomk  see  Words  and  Pbrssea, 
First  and  Second  Seiies,  Assignor.] 

4  PLBADiiro  (I  2Sd*)  — AMsnDHEnT— Tbul 

AUENOUENT— DiSCBETION. 

In  an  action  on  a  note  by  a  married  woman, 
the  court  did  not  abuse  its  discretion  in  refusing 
to  permit  defendant,  daring  the  coarse  of  tbe 
trial,  to  amend  hhi  answer  by  alleging  that  the 
note  was  community  property,  and  that  the  hus- 
band was  the  real  party  in  interest,  where  the 
evidence  showed  that  the  note  was  not  com- 
munity pr<q»ert7,  and  that  the  defense  of  aaor 
joinder,  if  alleged,  would  not  have  been  soa- 
tainod. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  JS  601,  605;  Dec.  Dig.  {  236.*] 

6.  Evidence  (g  35*)— Judiciai.  Notice— Lawi 

OF  Otheb  States. 

Judicial  notlos  cannot  be  taken  that  there 
is  no  such  thing  as  community  property  in 
Maioe  or  Massachusetts,  or  that  m  those  states 
a  note  executed  to  a  wife,  with  the  knowledge 
and  consent  of  her  husband,  is  prima  facie  her 
separate  property. 

[EA.  Note.— For  other  cases,  see  Bvidean, 
Cent  Dig.  SS  35.  01;  Dec  Dig.  {  35.*] 

Department  1.  Appeal  from  Superior 
Court,  Placer  County ;  J.  B.  Prewett.  Judge. 

Action  by  Iw^ttie  Currier  Gullen  against 
J.  G.  Blsbee,  administrator  of  Ellas  S. 
E^ench,  deceased.  From  a  judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Meredith  &  Laudls,  of  Sacramento,  for  ap- 
pellant Cross  St  Newburgh,  ot  San  Frands- 
co,  for  respondent 

SHAW,  J.  The  appeal  In  No.  2106  Is  from 
the  Judgment;  that  in  No.  2127  is  from  an 
order  denying  det^dant's  motion  for  a  new 
trial  of  the  action.  Both  are  presented  upon 
a  single  transcript 

The  action  is  upon  a  promissory  note  tor 
^,000,  executed  by  Ellas  S.  French,  In  his 
lifetime,  to  the  plaintlil.  The  answer  denies 
the  execution  of  the  note,  and,  in  effect,  it 
also  sets  up  the  defenses  of  want  and  failure 
of  consideration.   The  court  found  that  the 
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l^ed  'In  a  counterclaim,  wUch  tbe  plaln- 
tUF  admitted,  Jndgment  was  eiven  for  file 
baluice. 

In  the  conrse  of  tbe  trial.  It  was  shown 
that  the  plaintiff,  at  the  time  the  note  was 
ezecnted,  was,  and  ever  dnce  bas  been,  the 
wife  of  Hany  M.  Gnlloi,  living  with  falm  In 
that  relation.  Tbe  defendant  asked  leave  to 
amend  his  answer  by  alleging  that  the  note 
\nut  community  property,  and  that  Hariy  M. 
OnUeD,  the  platntUfs  bosband,  was  the  real 
party  in  Intemt  and  was  not  a  party  to  the 
action.  Leave  to  do  this  ttss  refused.  Harry 
M.  Cnllen  was  allowed  to  testify  as  a  wltn^ 
for  tbe  plaintlfl,  over  the  objection  of  the 
defendant  that  he  was  a  party  Interested  In 
a  claim  against  the  estate  of  the  deceased 
person,  and  that,  aader  the  provifiions  of  sub- 
dlrislon  3  of  secUon  1S80,  Ck>de  of  Civil  Pro- 
cedure, he  was  Incompetent  to  testify  as  to 
any  matter  or  fact  occurring  before  tbe  death 
of  such  deceased  person.  The  court  below 
found  that  the  note  was  the  separate  proper- 
tj  of  the  plaintiflf,  and  this  finding  Is  chal- 
lenged as  contrary  to  the  evidence.  The 
above  rulings  and  findings  are  assigned  as 
error. 

[1]  These  points  each  Involve  and  depend 
upon  the  one  question  whether  the  note,  when 
executed,  was  the  community  property  of 
the  spouses  or  the  separate  property  of  the 
plaintiff.  If  It  was  her  separate  property, 
it  would  necessarily  follow  that  the  nonjoin- 
der of  the  hnsband  would  be  no  defense  to  the 
action,  and  be  would  be  a  competent  witness 
to  matters  occurring  before  the  death  of 
French. 

[2,  3]  The  note  was  executed  in  connection 
with  a  certain  contract  between  French  and 
the  plaintiff  and  her  husband.  The  two  docu- 
ments are  as  follows : 

"Skowbegan,  Maine,  August  25,  1910. 
"For  Talue  received,  I  promlae  to  pay  Lottie 
Carrier  Cullen  or  order,  five  thousand  dollars 
0(5000.00)  on  demand.        Snias  S.  French. 
'^WitnesBes: 

"Abner  Currier. 
"Harry  M.  CuUen." 

"Skowhegan,  Maine,  Ang.  25,  1910. 
"We  severally  and  jointly  agree  in  cooaidera- 
tion  of  note  given  Aug.  %  1910.  by  Eliaa  S. 
French  to  Lottie  Oorrier  CnUen,  to  allow  BHas 
S.  French  to  make  hia  home  in  our  famQy  for 
as  long  a  time  or  whenever  he  desires.  And  we 
further  agree  not  to  present  said  note  tor  pay- 
ment untu  the  family  home  of  Abner  Carrier  is 
for  sale,  or  at  the  death  of  Ellas  S.  Frenrh. 

"Harry  H.  Cullen. 

"Lottie  a  OnUen. 

"Witness : 

"Abner  Currier.'* 

These  docnments  ware  fixecnted  at  fbe 
form  of  Abner  Currier,  In  Skowhegan,  Me., 
under  tbe  followli^  eircnmstances:  Abner 
Ourrler  was  tbe  uncle  of  French  and  tbe 
fttber  of  the  plaintiff.  Tbe  motber  of  Fren^ 
bad  died  when  be  was  tbree  years  old,  and 
Bboniy  afterwards -be  was  taken  Into  tbe 


after  be.  became  a  membe 
tbe  plalnUfl  was  bom.  Cu 
castors  bad  zesld«a  on  the 
generatloiis.  Wbco  Frenc 
years  of  age,  be  went  to  ' 
be  married  and  accumulate 
under  administration.  His 
ing  blm  childless.  A  tei 
these  documeuts  were  exec 
turned  to  Maine  with  soi 
bealth  and  living  at  t 
He  wanted  to  buy  the  fa 
and  make  a  gift  of  it  to  thi 
home.  Currier  said  hia  i 
but  that  be  would  not  selL 
pressed  a  wish  to  do  somel 
to  enable  her  to  buy  it  whei 
for  sale.  He  then  uegotiii 
ment  evidenced  by  the  foi 
contract  Cullen,  the  hut 
into  the  conference  and  co: 
rangement  The  papers  \i 
by  the  plaintiff,  at  Frenc  1 
the  husband's  absence.  < 
ready,  Cullen  was  called  1 
note  and  sign  the  contiacl 
afterwards  French  went  tv 
In  Concord,  Mass.,  and  thi 
suance  of  tbe  contract,  ut 
lowing.  Cullen,  the  husbii 
his  intention  was  that  the  i 
property  of  the  plaintiff  a  i 
property. 

[4]  Under  these  circumf : 
was  Justified  In  finding  thi 
very  time  of  Its  execution, 
property  of  the  wife.  Th( 
on  this  subject  is  well  es  ; 
band  and  wife  may,  by  c  i 
other,  alter  their  legal  rel  i 
erty.   Civ.  Code,  S5  158,  1  . 
band  may  orally,  or  in  wi 
wife  a  gift  of  the  commu 
when  this  is  done  it  becom 
tate.    Peck  v.  Brummagl 
Am.  Dec.  195;  Hamilton 
Cal.  607,  65  Pac.  321,  66  i 
Gould,  etc.,  Co.,  31  Cal.  65?  ; 
ney,  42  Cal.  861 ;  Hlggins  ' 
263;   Jackson  v.  Torrene  , 
Pac.  605 ;    Kane  v.  Desn  i 
Read  v.  Rahm,  65  Cal.  344 
V.  Wren,  100  CaL  279,  34 
at.  Rep.  287;   Ealtschmj  1 
Cal,  599,  79  Pac.  272; 
ete.,  Co..  165  CaL  719,  1  ! 
effect  of  tbe  tranaactloi] 
stances  attending  it  were  I 
to  the  execution  of  the  n>  t 
his  wife  of  her  future  «  - 
ance  of  the  contract  vnd  '  I 
as  well.    It  is  settled  tl 
transaction  between  tbem,  i 
of  the  Code  above  cited.  < 
pra ;  ^itatibmldt  v.  Webi  - 


tract  In  the  form  above  shown  clearly  indi- 
cated an  Intention  on  the  part  of  the  husband 
that  the  note  Itself  should  be  the  separate 
property  of  the  wife  and  not  the  property 
of  the  community.  The  finding  to  that  effect 
ia  therefore  fnlly  sustained  by  the  evidence. 
This  being  the  case,  It  would  follow  that  the 
court  did  not  abuse  Its  discretion  In  refus- 
ing permission  to  the  defendant  to  set  up  the 
defense  of  nonjoinder  of  the  husband.  The 
evidence  showed  that  the  husband  had  no 
interest,  and  the  defense,  if  alleged,  would 
not  have  been  sustained. 

There  was  no  error  in  allowing  tiie  hus- 
band to  testify.  In  Kaltschmidt  v.  Weber, 
supra,  the  husband  was  allowed  to  testify 
under  similar  conditions.  The  question  is 
not  discussed  in  the  opinion,  but  tbe  case  Is 
a  precedent  for  the  proposition  that  the  hus- 
band Is  a  competent  witness  under  such  cir- 
cumstances. Section  1880  of  the  Code  makes 
ttie  party,  m  assignor  of  the  party,  incom- 
petent when  tbe  action  Is  against  an  execu- 
tor  or  administrator  upon  a  dalm  or  demand 
agalnrt  the  estate  of  a  deceased  person.  In- 
asmuch as  this  note  never  was  the  property 
of  the  husband,  It  Is  obrloos  that  Oiat  section 
does  not  apply  to  him.  The  mere  fact  that 
the  considwatlon  of  the  note  at  <me  time  was 
commnnity  property  does  not  malte  him  el- 
tber  a  necessary  par^  to  the  action  or  the 
assignor  of  the  plaintiff.  If  the  husband 
should  make  a  gift  of  pr(^>erty  to  his  wife, 
and  she  should  thereafter  sell  It,  taking  a 
note  fbr  the  purchase  money,  it  muld  not  be 
C(mtended  that  the  husband  was  her  assignor 
merely  because  be  bad  prevlondy  made  a 
gift  to  her  of  the  property  which  constituted 
its  considerati<m.  The  case  at  bar  is  pre- 
dsely  of  the  same  character.  The  husband 
gave  the  consideration  to  tbe  wife,  and  she 
thereupon  bargained  it  away,  taking  tbe  note 
as  tbe  price.  We  find  no  error  la  the  finding 
or  mllngs  of  the  court. 

[I]  We  further  suggest  that  If  the  plaintiff 
had  seen  fit  to  make  proof  of  the  law  of 
Maine,  where  tbe  transaction  took  place,  and 
of  Massachusetts,  where  the  consideration 
was  rendered,  perhaps  she  could  have  shown 
that  there  is  no  such  thing  as  community 
property  in  those  states,  and  that  a  note  exe- 
cuted to  a  wife,  with  the  knowledge  and  con- 
sent of  the  husband,  is  prima  fade  her  sep- 
arate property,  and  not  that  of  the  husband. 
This  may  be  easily  ascertainable  from  tbe 
authorities.  It  would  have  avoided  the  ne- 
cessity of  the  foregoing  discussion.  But  this 
court  cannot  take  Judicial  notice  of  It.  In  Qie 
absence  of  proof  at  the  trial. 

Hie  jad^ent  and  order  are  afllnned. 

We  concur:  8L0SS,  3.;  ANOBLLOT- 
TI,  J. 


(Dirtrict  Court  of  Appeal,  First  District,  Cali- 
fornia.   Oct.  W,  1914.  Rehearing 
Denied  Nov.  19,  1814.) 

MeOHANIOB'  litENS  (i  281*)— GORTaAOr— SUT- 

FiciEKCT  OF  Evidence. 

In  an  action  to  enforce  a  mechanic's  lien, 
in  which  the  claims  were  raorated  out  of  the 
contract  prices  evidence  ftew  to  sustain  a  find- 
ing that  the  written  contract  for  the  construc- 
tion of  the  house  on  which  the  liens  were  claim- 
ed wa«  not  abrosated  by  an  executed  parol  con- 
tract tor  the  eonstructifni  of  a  dltfarent  boose  at 
a  larger  cost. 

[EA.  Note.— For  other  casM,  see  Mechanics* 
Liens,  Cent  Dig.  H  565-672;  Dee.  Dig.  i 
281.*1 

Appeal  from  Superior  Oonr^  Alameda 
County;  T.  W.  Harris,  Judges 

Action  by  the  Eureka  Mill  it  Lumber  Com- 
pany, a  corporation,  and  others  against  Jen- 
nie B.  Andres  and  others.  From  a  judgment 
for  plaintiffs,  for  an  insufficient  amount,  they 
appeal.  Affirmed. 

W.  B.  Blnehart  and  H.  S.  Craig,  both  of 
Oakland,  for  appellants.  Samuels  &  Magnes, 
of  Oakland*  for  respondents. 

LENNON,  P.  J.  This  Is  an  action  to  fore- 
close certain  mechanics*  Hens  upon  real  prop- 
erty owned  by  the  defendant  Judgment  was 
rendered  and  entered  for  the  plaintiffs,  to 
the  effect  that  the  amount  of  their  respective 
claims  of  lien  should  be  prorated  out  of  the 
sum  of  $550,  which  the  trial  court  found  was 
the  contract  price  for  the  erection  of  a  dwell- 
ing house  pursuant  to  the  terms  of  a  wrlttm 
contract.  Plaintiffs,  being  dissatisfied  with 
the  Judgment,  have  appealed. 

Originally  there  were  two  Independent  ac- 
tions Instituted  for  the  foreclosure  of  the 
Hens  In  controversy,  which  for  tbe  purpose  of 
trial  were  consolidated. 

The  causes  of  action  sued  upon  arose  pri- 
marily out  of  the  execution  of  the  following 
contract : 

"The  andersigned,  W.  H.  Shaffer,  agrees  to 
coDBtruct  a  replica  of  a  three-room  bungalow  on 
14th  street,  Oakland,  on  what  is  known  as  tbe 
Y.  M.  G.  A.  property,  excepting  as  follows:  tbe 
painting  inside  and  out,  the  sewer;  the  same 
to  be  constructed  on  Jones  street,  Oakland,  for 
the  sum  of  $550,  and  paid  for  upon  coodution 
of  this  agreement  or  contract. 

"Signed  this  14th  day  of  July,  1810. 

"[Signed]  W.  H.  Shaffer. 

"Jennie  B.  Andres." 

In  the  court  below  it  was  the  piaintlflfs' 
contention  that  this  contract  was  abrogated 
by  an  executed  parol  agreement  providing  for 
the  erection  of  a  different  building,  tbe  cost 
of  which.  It  was  claimed,  exceeded  the  sum 
of  $1,000,  and  that,  as  no  memorandum  of 
the  latter  contract  was  ever  filed  or  recorded, 
judgment  should  have  been  directed,  foreclos- 
ing the  liens  upon  the  property  for  their  full 
amount.  Upon  the  evidence  adduced  at  the 
trial  the  lower  court  In  Ite  findings  of  fact 
declared  that  tbe  written  contract  was  the 
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only  one  entered  Into  betweoi  the  partlea, 
and  deduced  tbe  oowdoelon  ttt  law  thertfrom 
that  tbe  several  Uen  dftlmante  were  limited 
la  tJielr  recovery  to  the  contract  price  there- 
in suted.  Gonnsel  for  plaintUtB  atUdu  thla 
finding  as  being  contrary  to  tbe  evidence,  and 
bKODBlBtent  wiOi  and  xq^ognaot  to  oUier 
material  findings. 

Briefly  atated.  the  efrldenea  adduced  npoo 
the  entire  case  dladoaea  tbe  following  facta: 
The  defendant  desired  to  nect  a  dopUeate  ot 
a  certala  bnUdlng  on  IVmrteenth  street  In  the 
city  of  Oakland,  and  eatlmated  that  thU  could 
be  done  for  the  aom  of  |60a  With  that  end 
in  view  ahe  had  several  eonversatiODS  with 
a  contractor  named  W.  H.  Shafilte,  vhldi  cnl- 
mlnated  in  tbe  execution  of  the  contract 
ahoTo  recited.  Thmiajfaa  a  roogh  plan  of 
the  bnlldiog  contracted  for  was  made,  and 
was  aobmltted  to  the  defendant  for  her  ap- 
proval by  the  cmtraetor.  ^nie  d^ndant  dls- 
covered  that  a  door  had  been  omitted,  and 
the  plan  was  changed  accordingly.  The  de- 
fendant had  no  farther  conversations  with 
tbB  contractor  concerning  the  cost  and  con- 
struction of  tbe  bolldlng.  Tbe  building  was 
constructed  according  to  the  plan  prepored 
by  the  contractor  and  approved  by  tlie  de- 
fOndant.  In  substance  tb^  are  the  taeta 
and  the  only  facts  of  the  case ;  and  tbe  find- 
ing of  the  trial  court  that  the  building  was 
erected  pursuant  to  the  terms  of  tbe  written 
contract  is  therefore  the  only  finding  possible 
under  tbe  evidence. 

In  support  of  the  contention  that  the  writ- 
ten contract  was  abrogated  counsel  for  plain- 
tiffs insists  that  the  building  as  erected  was 
not  in  fact  an  exact  replica  of  the  Fourteenth 
street  bouse  referred  to  in  the  contract,  and 
in  support  of  this  contention  relies  npon  the 
testimoDy  of  two  Uen  claimants  to  the  effect 
that  certeln  dlfTerences  existed  between  the 
two  buildings.  The  cross-examination  of 
these  witnesses  discredited,  if  it  did  not  de- 
stroy, their  testimony.  As  against  their  tes- 
timony the  defendants  produced  an  architect, 
apparently  a  disinterested  witness,  who  testi- 
fied that  he  made  an  inspection  of  both  build- 
ings, and  tliat  one  was  a  copy  of  tbe  other. 
All  of  the  testimony  adduced  upon  the  entire 
case  tends  to  the  conclusion  that  the  building 
was  erected  pursuant  to  tbe  terms  of  the 
written  contract,  and  that  It  was  a  replica  of 
the  building  referred  to  therein.  In  our  Judg- 
ment there  is  no  evidence  of  any  Und  tending 
to  show  that  the  contract  was  In  any  manner 
or  at  any  time  departed  from,  or  that  a  sin- 
gle alteration  was  made.  The  testimony  of 
the  contractor's  brother  that  certain  conv^- 
sations  were  bad  relative  to  tbe  building  aft- 
er the  execution  of  the  contract  was  subse- 
quently denied  by  blm  when  the  trial  court 
drew  his  attention  to  his  conflicting  testi- 
mony, and  he  then  adoiltted  that  all  conver- 
sations relative  to  tbe  building  were  had 
prior  to  the  execotltm  of  the  contract  The 


contractor  himself  was  not  called  as  a  wl^ 
ness  in  the  casa  The  claim  that  tbe  contract 
was  changed  hr  mutaal  consent  la  supported 
only  by  the  stotement  of  the  counsel  for  the 
plaintiffs. 

Oliere  Is  no  merit  In  the  claim  that  the  re- 
maining findings  to  the  case  are  inconi^tent 
and  repugnant  In  themselves. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:  KEBBIGAN,  J.;  BICH- 
ABD8.  J.  - 


HAMBRIGHT  &  WALSH  CO.  v.  PRoVI- 
DEST  PLEDGE  CORPORATION. 
(Civ.  1446.) 

(District  Coort  of  Appeal,  Second  District,  Gal- 
ifomia.    Oct  8.  1914.) 

1.  Apfiaz.  and  EJaaoB  (i  931*)  —  Pbbsuup- 
noNs. 

Any  uQCertaintles  In  tbe  findings  will  be 
coDstnied,  if  possible,  so  as  to  sorourt  tlie  judg- 
meat. 

[Ed.  Mote.— EV>r  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8728,  876^171;  Dec. 
Die.  i  931.*) 

2.  JuDGUXHx  (I  266*)  —  FkiiniiTGB  —  Smm- 

GIENCT. 

In  an  action  to  recover  petsosal  property 
pledged  to  defendant  the  court  found  that  tbe 
goods  were  delivered  to  the  pledgor  by  plaintiff, 
with  a  memoraQdiim  of  toe  property  and  the 
price,  and  tbat  plaintiff  a^«ed  wltfa  the  pledgor 
to  transfer  the  propert;^  to  him  or  bis  order 
upon  terms  and  conditions  not  stated  in  tlie 
memorandum,  that  said  delivery  was  made  with 
toe  agreement  toat  tbe  pledgor  might  dispose  ot 
toe  property,  and  that  plaintiff  delivered  toe 
property  to  the  pledgor  and  allowed  liim  to  as- 
same  the  apparent  ownership  toereof  in  order  to 
transfer  it  Meld  to  sustain  a  judgment  toat 
plaintiff  was  entitled  to  posssBsion  oidy  upon 
paying  to  defendant  tbe  amount  for  wlueb  tbe 

roods  bad  l>een  pledged  to  him,  under  Civ.  Code, 
2991,  providing  toat  one  who  has  given  the 
appearance  of  title  to  another.  In  order  that  be 
may  transfer  It  cannot  defeat  a  pledge  of  it 
to  one  who  acted  to  good  faith,  In  tbe  ordinary 
course  of  bnalnesa,  and  who  gave  value. 

[Ed.  Note.— For  other  cases,  we  Judgment, 
Cent  Dig.  {|  446-»4;  Dec  Dig.  |  206.*] 

3.  Replevin  (1  72*}— FtKOiNos— Enoanca— 
SumoixHOT. 

In  an  action  for  tbe  recovery  of  personal 
property  pledged  to  defendant,  evidence  held 
to  support  findings  toat  plaintiff  delivered  the 
goods  to  toe  pledigor  and  agreed  substantially 
to  transfer  the  property  to  him  or  bis  order, 
wito  toe  real  Intent  that  the  pledgw  ntldit  die- 
pose  of  toe  property  npon  payment  of  ue  price 
stated. 

[Ed.  Note.— For  other  tases,  see  Replevin 
Cent.  Dig.  |S  202-296 ;  Dee.  Dig.  f  72.*] 

Aiweal  from  Superior  Court.  Los  Aagtfes 
County;  Charles  W^bom,  Judge. 

Actl<m  by  the  Hambriitot  A  Wabdi  0«n- 
pany  against  toe  Provident  Pledge  Corp<m- 
tlon.  Judgment  for  defendant,  and  platotlft 
appeals.  Afflnned. 

Loeb  ft  Loeb,  of  Los  Angeles,  for  appellant 
Artour  Wright,  of  Los  Angeles,  for  respond- 
ent 
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SHAW,  3.  TMb  vas  an  action  to  xeoorer 
posseadoD  of  certain  personal  pn^eity,  title 
to  which,  as  all^^d,  was  Tested  In.  plaintiff. 

PlaintLBE  was  a  wholesale  dealer  or  Jobber 
In  the  sale  of  Jewelry.  One  O.  P.  Osgood  was 
engaged  In  the  retail  Jewelry  business  and  on 
occasions  found  customers  who  desired  to 
purchase  goods  whiCh  be  did  not  carry  in 
stock.  From  time  to  time  he  applied  to  plain- 
tiff for  such  articles,  which  it  intrusted  to 
him  upon  consignment  thereof,,  and  tf  Chigr 
were  sold  or  retained  by  him  fbey  were  ei- 
ther paid  for  or  a  charge  made  against  btm 
for  the  same;  otherwise  they  were  returned 
to  plaintiff.  About  NoTember  7,  1912.  Os- 
good received  from  plaintiff  the  goods  in 
question,  consisting  of  two  diamonds  and  one 
dlanumd  ring.  With  their  deUvexy  there  was 
also  delivered  to  Osgood  by  idalntUt  a  memo- 
randum aa  follows: 

"Memorandum.  From  Hambright  4  Walsh, 
342  South  Broadwa;,  Phone  A  3204.  Los  Ange- 
lea,  Cat  N.  B.  These  goods  are  sent  for  your 
inspection  and  are  delivered  upon  the  express 
understondins  that  the  title  thereto  shall  re- 
main in  Hambright  &  Walsh  until  the  purchase 
price  is  fully  paid.  Los  Angeles,  November  7, 
19X2.  Consigned  to  C.  P.  Osgood,  City.  L^hen 
follows  a  deacriptioQ  of  the  goods.]  ImpMtant. 
When  reportit^  on  these  goods,  please  return 
this  blU  and  see  that  it  is  receiptoa  and  return- 
ed to  you.** 

A  few  days  after  receiving  the  goods  from 
plaintiff,  Osgood,  without  paying  tor  the 
same,  pledged  them  to  defendant  to  secure 
the  payment  of  $450.  The  action  is  to  recov- 
er pomeB^n  of  the  Jewela  The  conit  ad- 
judged that  plaintiff  was  entitled  to  possea- 
slon  of  the  goods  <mly  upon  paying  to  defend- 
ant the  amount  for  which  they  were  pledged. 
From  this  Judgment  plaintiff  appeals,  adopt- 
ing the  altematlTe  method  in  presenting  the 
record. 

1^  court  found  that  the  goods  were  de- 
livered to  Osgood  by  plaintiff,  as  stated,  to- 
gether with  the  m^aorandnm  therewith,  stat- 
ing briefly  a  description  of  the  prtqterty  and 
the  price  at  which  it  would  aeU  the  same, 
and  that  plaintiff  "agreed  with  said  Osgood 
*  *  *  substantially  that  it  would  transfer 
and  cfmvey  to  him  or  to  his  order  said  prop- 
erty or  any  part  thereof  ui>on  certain  terms 
and  condltitnui  not  stated  in  said  memoran- 
da, or'Upon  the  happening  of  events  not  sta^ 
ed  in  satd  memoranda."  And  also  found 
"that  said  delivery  was  made  in  said  man- 
,ner  wltli  the  real  Intent  and  agreement  upon 
the  part  of  the- plaintiff  that  the  said  Osgood 
might  sell  or  otherwise  dispose  of  said  prop- 
erty provided  he  paid  plaintiff  plaintiff's  said 
stated  price  therefor,  or  other  price  that 
'plaintiff  might  accept,  at  time  or  times  and 
upon  terms  and  conditions  set  out"  As  a 
"conMUslon  of  law  the  court  found  that.  In 
the  manner  heretofcu'e  found,  "plaintiff  de- 
livered said  personal  property  to  the  said  Os- 
.good  and  allowed  him  to  assume  the  appar- 
ent ownership  of  said  property  for  the  pur- 
pose of  making  a  transfer  of  It" 
tit]  Appellant . attacka  tbe  Judgment  upon 


the  ground  t2iat  It  Is  not  supported  by  tbe 
findings.  The  findings  are  not  as  dear  and 
explicit  as  th^  shoidd  be.  Nevertheless,  it 
is  a  rale  of  law  tiiat  any  uncertainties  or 
ambiguities  in  findings  must  be  construed, 
it  possiUe,  so  as  to  support  the  Judgmmt 
Breeze  v.  Brooks,  97  Cel.  77,  81  Pac.  742,  ^ 
L.  B.  A.  267 ;  People  v.  McCne,  ISO  OaL  195, 
88  Pac.  880;  Murphy  t.  SteUing,  8  Cal.  App. 
702,  97  ^KS.  672.  The  memorandum  dell▼e^ 
ed  with  toe  goods  does  not  purport  to  show 
toe  making  vC  a  eooditltHtal  sale  to  Osgood, 
or,  in  ftict,  that  any  sale  of  the  goods  was 
made  to  him ;  hence  toe  transaction  csimot 
be  construed  as  a  conditional  sale.  While, 
as  stated,  toe  goods  were  delivered  to  Os- 
good for  his  inspection,  toe  title  to  remain 
in  plaintiff  nntlt  the  purchase  ^ce  waa  fully 
paid,  it  was  further  agreed,  as  found  by  the 
oourt,  toat  Owood  -might  sell  or  dlepoae  of 
the  same,  provided  he  made  payment  ther^ 
to  plaintliE,  In  otoer  words,  wtaHe  Osgood, 
as  shown,  was  authorized  to  sell  the  goods, 
platotifl  inslBts  no  title  could  pass  unless  be 
paid  platotUT  the  agreed  purchase  price  of 
the  goods,  tons  imposing  upon  the  one  pur- 
chaslng  from  Osgood  the  dnty  of  seeing  that 
the  money  paid  for  the  goods  so  boui^t  was 
delivered  to  plaintiff,  who  was  unknown  in 
the  transaction.  Notwlttutandtng  the  find- 
ings are  awkward  drawn.  It  snffldently  ap- 
pears thereftom  that.  In  toe  transactiott  be- 
tween Osgood  and  plaintiff,  the  former  was 
authorized  to  make  a  sale  and  transfer  of 
the  goods. 

[t]  As  we  view  the  flndin^  it  brings  the 
case  within  the  provisions  of  section  2991, 
Civil  Code,  as  follows: 

"One  who  has  allowed  another  to  aasnme  the 
apparent  ownership  of  property  for  the  purpose 
of  making  any  transfer  of  it,  cahnot  set  up  his 
own  title,  to  defeat  a  pledge  of  tbe  property, 
made  by  the  other,  to  a  pledgee  who  received  the 
property  in  good  faith,  in  tbe  ordinary  couise 
of  Duslnen,  and  for  value." 

[I]  Thus  construed,  appellant  insirts  the 
findings  are  not  supported  1^  the  evidence- 
A  brief  reference  to  toe  evidence  shows  that 
this  contention  is  also  witoont  merit  Ac- 
cording to  testimony  given  on  behalf  of  plain- 
tiff, its  business  transactdons  wlto  Osgood 
commenced  about  ft  year  before  toe  transac- 
tion in  questioiL  Osgood,  to  whom  plalnUff 
extended  some  credit,  carrying  his  name  up- 
on Its  ledger,  received  goods  from  plalntlfl 
on  consignment.  These  goods  he  would  dis- 
play to  his  place  of  business.  A  witoess  for 
plaintiff  testified  as  follows: 

"He  (Osgood)  sold  the  goods,  •  •  •  on  tbe 
iDBtallment  plan,  the  same  as  any  of  these  re- 
tail houses,  at  so  much  down  and  so  much  a 
month.  Q.  Then  how  did  be  te]fort  to  you,  and 
how  did  he  pay  you?  Tell  us  in  fulL  A.  Im- 
mediately when  ne  bad  sold  a  wntch  or  any 
other  item  to  any  persoo,  he  would  either  pay 
us  at  once,  or  we  would  charge  him  on  the 
ledger.  Our  transaction  waa  ended  as  far  as 
the  sale  was  concerned;  then  it  was  a  matter 
of  collecting  the  money.  Q.  Then  whom  would 
you  collect  the  money -of?  A.  O.  P.  Osgood. 
Q.  You  didn't  know  who  tbe  purchaser  was,  did 
yon?   A.  No,  sir;  we  had  nothing  to  di^ 
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Now,  urbere  he  would  sell  Bomethin^  on  the 
instaUment  plan,  would  you  wait  until  be  had 
been  paid?  A.  We  had  nothing  to  do  with  that ; 
we  charged  the  goods  on  our  ledger  and  expect- 
ed  our  pay  on  re^lar  time." 

It  may  be  conceded  that  reading  the  entire 
testimony  given  on  behalf  of  plaintiff  dis- 
closes Inconsistent  statements,  some  of  wblcb 
are  made  by  the  same  witness.  The  weight 
accorded  such  testlmcny,  however,  is  for  the 
trial  court  to  pass  upon.  The  erldence,  taken 
as  a  whole,  fairly  Justifies  the  inference  that 
plaintiff  delivered  the  goods  In  questloii  to 
Osgood,  not  for  his  inspection,  but  for  the 
Inspection  of  his  prospective  customers  to 
whom  it  was  understood  and  Intended  that  he 
should,  If  possible,  at  a  price  fixed  by  him, 
sell  the  goods,  in  wblt^  event  be  should  pay 
plalutlff  the  agreed  price  therefor,  otherwise 
return  them.  Under  the  laws  of  this  state 
one  may  make  a  conditional  sale,  delivering 
possession  of,  but  retaining  title  to,  the  pr(^ 
erty,  in  which  case  the  seller  may  recover 
possession  where  a  transfer  of  title  la  at- 
tempted without  compliance  with  the  condi- 
tions. The  case  at  bar  presents  no  facts 
bringing  It  within  this  rule.  The  fact  that 
Osgood,  Instead  of  selling  the  goods  and  pay- 
ing plaintiff  as  It  was  intended  he  should 
do,  violated  the  trust  reposed  In  him  by  pledg- 
ing them  In  payment  for  a  loan,  does  not  en- 
title plaintiff  to  a  recovery  from  one  hav- 
ing no  knowledge  of  the  arrangement  and 
who,  upon  faith  of  the  apparent  ownership 
with  which  plaintiff  had  clothed  the  pos- 
sessor, parted  with  tils  mon^  In  exchange  for 
the  goods. 

The  Judgment  la  afflnned. 

We  conenr;  OONBBY,  P.  J.;  JAMBS,  J. 


PEOPLE  V.  OALLI.   (Or.  280.) 
{District  Court  of  Appeal,  Third  District,  Oal- 
ifomia.   Out.  27, 10140 

-OUICIRAI.  I/AW  ({  1182*>— AnSAL  JJTD  BBBOB 

-t-Ajtfibuakck. 

A  judgment  of  conviction  will  be  affirmed, 
where  defendant  fails  to  prosecute  hia  appeal 
after  filing  the  transcript,  and  makes  no  appear- 
ance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ziaw,  Cent.  Dig.  H  S203-8214;  Dec.  Dig.  { 
1182.*!  ■ 

Appeal  from  Superior  Court,  Humboldt 
County;  Geo.  D.  Murray,  Judge. 

F.  GalU  was  convicted  of  selling  liquors  in 
no-license  territory,  and  appeals.  Affirmed. 

E.  W.  Wilson,  of  Eureka,  for  appellant. 
U,  S.  Webb.  Atty.  Gen.,  and  J.  Charles  Jones, 
Deputy  Atty.  Gen.,  for  the  Feo^ 

PER  CURIAM.  Defendant  was  convicted 
at  his  trial  by  a  Jury  upon  an  information 
.cliarging  him  with  the  crime  of  selling  al- 
cchUoUe  llqnors  to,  ''norlloenBe"  territory  in  the 


impnsonea  in  toe  county  jaii  or  saia  count 
for  the  term  of  one  day  for  eatdi  $2  of  sal 
fine. 

The  Judgment  was  entered  on  June  9, 101 
Notice  of  appeal  was  duly  given,  and  demnti 
to  have  the  phonographic  report  of  the  trit 
written.  Such  transcript  was  written,  ar 
was  filed  In  this  court  on  June  27,  1913,  sln< 
which  time  no  further  steps  have  been  takt 
by  defendant  in  the  prosecution  of  bis  a 
peal.  The  Attorney  General,  on  the  call  ' 
the.  calendar,  moved  that  the  cause  be  su 
mitted  on  the  record.  There  was  no  appea 
ance  by  defendant 

The  Judgment  is  affirmed. 


HERINGTON  v.  ALTA  PLANING  MILL  O 

(Civ.  1403.) 
(District  Court  of  Appeal,  Second  Distili 

California.    Oct  28,  1014.) 
OOBPOBATIOHS  (j  399*)!— ATJTHOBnT  OT  AOE: 

—"Actual  Authobttt." 

Where  a  solicitor  of  a  corporation  engog 
in  manufacturing  and  selling  building  acci 
series  presented  to  a  building  contractor 
typewritten  order  rigned  by  a  third  person 
the  employ  of  the  corporation  as  estimat 
to  furnish  accessories,  and  the  contractor  < 
not  accept  the  order  until  he  had  obtained 
contract  to  erect  a  building,  the  contraC 
coatd  only  rely  on  the  actual  authority  of  1 
solicitor  in  making  contracts,  within  Civ.  Co 
1  2316,  defining  '^actual  authority"  as  such 
a  principal  intentionally  confers  on  the  age 
or  Intentionally  or  by  want  of  ordinary  ci 
allows  the  agent  to  believe  himself  to  poBM 
and  not  on  the  theory  of  ostensible  authori 
within  section  2334,  making  a  principal  boc 
by  acts  of  his  agent  under  a  merely  oatensi 
authority,  to  those  persona,  who  in  good  fa 
and  without  want  of  ordinary  care,  incur 
liability  on  the  faith  thereof. 

[Bid.  Note.— For  other  cases,  see  Oorporatic 
Cent  Dig.  !S  1588, 1602-1610;  Dec.  Dig.  |  89f 

For  other  definitions,  see  Words  and  Phrai 
First  and  Second  Series,  Actual  Authority.] 

Appeal  from  Superior  Court,  Los  Angt 
County;  Franklin  J.  Cole,  Judge. 

Action  by  John  Herington  against  the  A 
Planing  Mill  Company.  From  s  Jndgm 
for  plaintiff,  defendant  appeals.  Reverj 

Stephens  &  Stephens,  of  Los  Angeles, 
ai^Uant  B.  L.  Horton,  of  Loe  Angeles, 
respondent 

JAMES,  J.  Plalntlfl  is  a  building  cont 
tor,  and  was  engaged  In  that  business  dui 
the  year  1911.    Def^dant  corporation 
at  the  same  time  engaged  In  the  buslncs; 
conducting  a  milling  establishment  and 
nishlng  sash,  doors,  screens,  glass,  and  o: 
building  accessories.    Plaintiff,  intendlnf 
offer  a  bid  upon  a  contract  to  construe 
certain  apartment  house,  requested  of 
defendant  that  It  furnish  to  him  an  estic 
of  the  cost  of  screens  and  cabinetwork,  s 
doors,  et  cetera,  which  would  be  require 


'  *For  otiNr  claw  am  lan*  teple  and  wcUon  HUMBBB  In  Dec.  Dig.  *  Am.  Dig.  K«r-He.'8«rl«  A  EUv'f  Iw 
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the  construction  of  that  building.  The  Tice 
president  of  defendaut,  who  acted  generally 
as  Its  manager,  informed  plaintiff  that  a 
solicitor  of  defendant  named  Stum  would  see 
him,  and  subsequently  Stum  brought  to  the 
plaintiff  a  typewritten  offer  under  the  print- 
ed hill  head  of  defendant  This  document 
was  typewritten,  except  that  it  bore  In  the 
lower  left-hand  comer  thereof  the  name  of 
one  Thompson,  written  In  longliand.  Thomp- 
son, It  appeared  by  the  evidence,  was  a  man 
specially  employed  as  an  estimator  or  cal- 
culator. After  recelTlng  this  proposal,  plain- 
tiff proceeded  to  make  his  bid  for  the  bond- 
ing contract,  and  was  awarded  the  work,  be- 
,  ing  tlie  lowest  bidder.  Some  days  later  he 
held  a  conversatloQ  with  Stum  in  which  he 
brought  up  the  question  as  to  whether  the 
estimate,  as  furnlsbed.  Included  all  wire  glass 
required  In  the  boUding,  and,  in  order  to 
meet  bla  objection  that  the  oBet  was  not 
clear  iip<n  this  point.  Stum  wrote  In  long- 
hand over  hia  own  signature  title  words: 
"This  bid  Indndes  all  wire  glass  but  eleva- 
tor inclOBnree."  Thereupon  i^alntlff  placed  his 
eignatare  at  the  foot  of  the  paper  nnder  print- 
ed words  which  were  a  direction  to  defendant 
to  rater  hla  order  Cor  the  nial£rlal&  Upon  this 
paper  b^ng  retnmed  to  defendant  by  Stnm, 
and  within  two  days  thereafter,  dtfOtidant, 
by  Its  representatlTe  Homanfli  wrote  to  plain- 
tiff and  called  bla  attention  to  the  tact  that 
the  bid  of  defendant  did  not  Im^iidtt  all  wire 
glass,  becanse  that  glass  of  itself  would 
amotmt  Id  value  to  more  than  12,000.  The 
total  bid  as  q>ecifled  in  the  typewritten  docu- 
ment was  for  the  sum  of  92,113.  In  this 
letter  request  was  made  for  a  new  order  to 
be  signed  by  plaintiff,  with  a  notation  to  be 
added  as  follows:  "This  bid  Includes  all 
glass  in  all  wooden  sash  and  doors."  It  ap- 
peared that  the  metal  sash  into  which  the 
bulk  of  the  wire  glass  used  in  the  building 
was  to  be  placed  was  ordered  by  the  plaintiff 
from  another  firm,  and  was  not  intended  to 
be  included  in  the  merchandise  famished 
by  tbe  defendant  However,  plaintiff  In- 
sisted that  he  had  made  a  contract  with  the 
defendant  by  which  the  latter  was  obligated 
to  furnish  all  of  the  wire  glass,  whether 
used  In  wooden  sash  or  metal  sash,  as  need- 
ed in  the  constmctlon  of  the  building.  De- 
fendant flatly  refused  to  fumish  this  glass 
or  any  of  tbe  merchandise,  and  the  plaintiff 
purchased  the  same  elsewhere,  and  brought 
this  action  for  damages.  The  trial  Judge 
decided  the  issues  in  his  favor,  and  this  ap- 
peal was  taken  fr<Hn  that  Judgment  and 
from  an  order  denying  a  motion  for  a  new 
trial 

The  entire  case  seems  to  turn  upon  the 
one  question  as  to  whether  Stum,  when  he 
indorsed  the  written  paragraph  across  the 
face  of  the  typewritten  prc^osal,  did  so  with 
authority  as  a  representative  of  his  prind- 
pal.  Under  the  other  facts  shown  in  the 
case  this  authority  must  necessarily  have 


been  actual  authority,  whl<!h  Is  defined  to  be 
such  authority  "as  a  principal  Intent!  (Htally 
confers  upon  the  agent,  or  intentionally,  or 
by  want  of  ordinary  care,  allows  the  agent 
to  believe  himself  to  p<»Bes8."  We  have 
said  that,  necessarily,  In  order  to  bind  the 
defendant,  the  authcvity  of  Stnm  must  liave 
been  actual,  and  for  this  reason  the  bid,  as 
presented  to  Herlngton,  amounted  to  a  mere 
proposal  or  offer  to  make  a  contract  It 
was  not  accepted  by  the  plaintiff,  nor  at- 
tempted to  be  accepted  until  after  be  had 
secured  the  contract  to  construct  the  apart- 
ment house.  The  offer,  as  counsel  for  ap- 
pellant properly  states,  might  Iiave  been  with- 
drawn at  any  time  np  to  the  moment  of  its 
acceptance.  Therefore  It  cannot  be  said  tliat, 
by  reason  of  any  act  of  the  defendant  in  tbe 
way  of  conferring  any  ostensible  authority 
upon  its  agent  Stum,  damage  resulted  to 
Herlngton.  In  order  that  a  person  dealing 
with  an  agent  may  recover  damages  for 
breach  of  a  contract  resting  solely  upon 
authority  of  ostensible  nature,  It  must  have 
happened  that  such  person,  by  reason  of  bis 
reliance  upon  the  ostensible  authority,  iu- 
cnrred  a  liability  or  parted  with  value.  Sec- 
tion 2334,  Civ.  Code.  So  all  of  tbe  argument 
so  far  as  It  touches  upon  tbe  question  of  tbe 
claimed  ostensible  authority  of  Stnm,  may 
be  left  out  of  account  in  determinins  the 
questions  here  InTolved.  It  was  conceded, 
or  at  least  it  appears  by  ev^  tiir  Inference 
to  be  drawn  from  tbe  testlmcRiy  of  tbe  plain- 
tiff, that  Herlngton  did  not  understand  that 
the  proposal  ot  d^Ewdant,  as  submitted  to 
him.  Included  all  wire  gUm.  He  Indsted  up- 
on the  clause  moitioned  b^ng  added  tiiento. 
He  bad  never  accepted  tbe  viter  up  to  tbe 
time  that  tbls  ^use  was  attached  to  One 
paper.   He  testlQed  as  follows: 

"Q.  You  didn't  Rign  tfa«  order  for  it  until 
yoQ  had  that  written  in?  A.  No.  Q.  Tou 
would  not  have  Bisned  it  until  you  did  have  that 
written  in?  A.  No;  I  don't  suppose  I  would; 
not  after  I  took  the  stand." 

We  therefore  reach  tbe  question  as  to 
whether  actual  authority  bad  been  conferred 
by  Stum's  principal  which  would  entitle  Stum 
to  bind  the  defendant  by  a  contract  sudi  as 
that  which  tbe  writing  added  by  him  to  tbe 
bid  would  create.  There  was  no  testimony 
at  ail  in  contradiction  of  that  given  by  olB- 
cera  of  the  company  and  by  Stnm  himself, 
which  in  positive  terms  denied  that  any  sacb 
authority  was  conferred.  That  actual  au- 
thority wlilch  Is  conferred  through  the  negli- 
gence or  want  of  ordinary  care  on  the  part 
of  the  principal  Is  only  such  as  the  principal 
allows  the  agent  to  believe  himself  to  pos- 
sess. Section  23ie,  Glv.  Code.  '  Whatever 
strangers  may  understand  to  be  the  limit  of 
actual  authority  is  an  Immaterial  matter, 
for  the  implied  authority  of  an  agent  upon 
which  third  persons  are  authorized  to  rely 
is  the  ostensible  authority  or  that  authority 
arising  by  want  ot  ordinary  care  of  tiie  prin- 
cipal which  causes  or  allows  a  iMrd  person 
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117,  IT  any  were  anown  in  cms  case,  ib  wnoii; 
Iminaterlal,  as  It  did  cot  appear  that  through 
reliance  upon  any  sncb  authority  the  respond- 
ent  had  suffered  damages.  The  conclasIcHia 
already  suggested  are  sufficient  to  Indicate 
that  a  reversal  must  be  ordered  In  this  case. 
It  may  be  added  Qiat  from  the  evidence  it 
would  not  seem  that  Herlngton  was  authoriz- 
ed to  take  it  for  granted  that,  by  reason  o^ 
bis  employment  as  a  solicitor,  Stum  possessed 
tbe  authority  to  change,  modify,  or  add  to  a 
bid  ot  proposal  such  as  that  which  was  sub- 
mitted by  the  appellant  Upon  the  face  of 
the  written  ofTer  it  clearly  appeared  to  have 
been  prepared  La  tbe  offices  of  appellant  and 
it  bore  the  signature  ot  a  person  other  than 
the  solicitor.  It  was  a  proposal  covering  a 
variety  of  material  and  articles  which  were 
offered  seemingly  in  competition  with  other 
bidders.  The  evidence  tbat  Stum  had  made 
two  or  more  offers  to  other  persons  to  sell 
them  wire  glass  and  had  quoted  them  figures 
as  to  the  selling  price  there<tf,  would  not,  to 
our  minds,  establish  such  a  condition  as  to 
authorize  a  person  In  re^ndent's  poritloa 
to  assume  that  Stom  possessed  anthority  to 
alter  the  written  proposal  for  a  graeral  lot 
of  matwtals  to  be  used  In  tbe  performance 
of  a  building  contract  Moreover,  to  tbat 
written  proposal  by  Stum  waai  attached 
Stom's  signature  only,  and  not  the  signature 
of  appelant  corptffatloii,  and  it  appears  tbat 
plaintiff  himself  called  Stum's  attention  to 
tbe  fact,  and  asked  why  Onb  name  of  tbe  com- 
pai^  waB  not  signed.  Vrom  tbls  It  Is  shown 
that  the  plaintiff  blmsiOf  bad  In  mind  a  qoes- 
tlrai  as  to  tbe  aathorlty  of  Stom  to  act  for 
his  prindpaL 

For  the  reasons  stated,  we  conclude  that 
the  evidence  was  insufficient  to  sustain  the 
findings  and  Judgment  made  In  favor  of  tbe 
plalntlfl. 

The  Ju^ment  and  order  are  reversed. 
We  concur:    CONRET,  P.  J.;  SHAW,  J. 


PBOPLO  T.  DABNER.    (Or.  268.) 
(IMstrict  Court  of  Appeal,  Third  District,  Cali- 
fonda.    Oct.  27.  1914.) 

LCWDNESS  (I  5*)— Ihotctment— SomciBROT. 

An  Indictment  chancing  spedflc  acts  held 
to  charge  a  violation  of  Pea.  Code,  |  288,  mak- 
ing it  an  offense  for  any  person  to  commit  any 
lewd  and  latcivious  act  upon  any  child  under 
tbe  age  of  14  years. 

tBd.  Note.— For  other  cases,  see  Lewdness, 
Cent  Dig.  H  7-12 ;  Dec.  Dig.  |  5.*] 

Appeal  from  Superior  Court,  Napa  County; 
Henry  C.  Oesford,  Judge. 

Anton  Dabner  was  convicted  of  crime,  and 
he  appeals.  Affirmed. 

E.  S.  Bell,  of  Xapa,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Deputy  Atty.  Oen.,  for  the  People. 


menu  m  wuica  ii  was  cnargea  utat,  on  or 
about  October  15,  1913,  at  the  county  of 
Napa,  he  "did  then  and  there  willfully,  un- 
lawfully and  feloniously  commit  a  certain 
lewd  and  lascivious  act  upon  and  with  the 
body,  and  certain  parts  thereof,  of  one  Crys- 
tal Davidson,  a  female  child  under  tbe  age 
of  fourteen  years,  to  wit,  of  the  age  of  eight 
years,  by  the  said  Anton  Dabner  then  and 
there  Inserting  and  placing  bis  bands  up  un- 
der the  clothes  and  throogb  and  Inside  of 
the  drawexs  of  said  Crystal  Davidson,  with 
intent  then  and  there  of  aroushi^  appealing 
to  and  grati^lng  tbe  lust,  lassion  and  sexual 
desires  ot  hbut  tb»  said  Anton  Pabner,  con- 
trary," etc. 

Tbe  crime  charged  is  defined  by  section 
288  of  the  Penal  Code,  which  reads: 

"Any  i>erBon  who  shall  willfully  and  lewdly 
commit  any  lewd  or  lascivious  act  other  than 
the  acta  constituting  other  crimes  provided  for 
in  part  two  of  this  Code  upon  or  with  the  body,, 
or  any  member  thereof,  of  a  child  under  the  age 
of  fouiteen  years,  with  the  Intent  of  arousing^ 
appealing  to,  or  gratifying  the  lust  or  passions 
of  sexual  desires  of  such  person,  or  of  such 
child,  shall  be  guilty,"  etc 

The  only  point  made  In  deCendantf  s  brief  la: 

"l^at  flie  act  described  does  not  constituto  a 

lewd  and  lascivious  act  under  the  provisions  o'f 
section  288  of  the  Penal  Code;  that  that  act 
could  only  be  committed  uoon  or  with  the  body, 
or  some  part  or  member  taereof,  of  a  child  au- 
der  the  age  of  14  years.  There  la  no  allegation 
in  the  indictment  that  the  defendant  herein  ever 
placed  his  hands  apon  or  in  any  way  violated 
or  tonched  the  body,  or  any  part  or  member 
thereof,  of  tbe  said  Crystal  iMvidson.  It  is 
not  even  «luiYed  that  the  clothes  and  the  draw- 
era  mentioned  in  said  indictment  were  npon  the 
person  of  the  said  Crystal  Davidson." 

Furthwmore,  It  Is  claimed  tbat  defendant 
did  not  waive  this  infirmity  In  the  Indict- 
ment 1^  failure  to  demur  to  tbe  Indictment, 
for  the  reason,  as  Is  claimed,  that  where  the 
indictment  falls  to  state  a  public  offense  the 
failure  to  demur,  specially  or  otherwise,  can- 
not be  deemed  a  waiver  of  an  objection 
based  upon  sutdi  ground,  citing  People  v. 
Grlnnell,  9  Cal.  App.  239,  98  Pac.  681 ;  People 
V.  Smith,  103  Cal.  663,  37  Pac  516. 

There  was  evidence  sufficient  to  Justify  the 
jury  in  flndlng  that  defendant  did  in  fact 
place  one  of  ills  hands  under  the  clothing  of 
tbe  child  and  through  an  opening  in  ber 
drawers  to  a  point  of  her  person  which  we 
need  not  designate,  while  at  the  same  time 
hugging  and  kissing  her.  The  act  occurred 
while  the  child  was  riding  with  him  In  a 
cart  at  his  solicitation;  he  having  picked 
ber  up  on  tbe  way  h<Hne  from  a  country 
sctaoolbonse.  There  was  also  evidence  that 
when  be  lifted  her  out  of  the  cart  be  did 
so  in  an  unseemly  manner  and  asked  her  to 
go  with  him  behind  a  nearby  tree  or  some 
bushes.  She  refused,  and  he  then  kissed  her, 
gave  her  ten  cents,  and  she  went  on  her  way 
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home,  and  shortly,  after  reaching  home,  made 
complaint  to  her  mother. 

In  his  argument,  at  the  hearing,  defend- 
ant's counsel  contended  that  the  crime  con- 
templated by  the  statute  was  not  sufficiently 
charged  If  it  fell  short  of  alleging  that  the 
accused  touched  the  naked  body  or  some 
part  of  the  body  In  fondling  or  manipulating 
the  person  of  the  child ;  and  that  by  'in- 
serting and  placing  his  hands  up  under  the 
clothes  and  through  the  inside  of  the  drawers 
of  said  Crystal  Davidson  with  the  Intent," 
etc.,  was  insufficient  to  charge  the  crime. 
We  cannot  agree  wiUi  this  view  of  the  law. 
The  statute  punishes  any  lewd  or  lascirloos 
act  willfully  and  lewdly  committed  upon  or 
with  the  body,  or  any  member  thereof,  of  a 
child  with  Intent  of  arousing  or  gratifying 
the  lust  or  sexual  desires  of  either  the  per- 
petrator or  his  victim.  It  needs  no  argu- 
ment to  show  that  what  is  here  alleged  might 
well  Import  the  criminal  Intention  mentioned 
in  the  statute,  even  If,  what  seems  almost 
a  physical  impossibility,  In  doing  the  alleged 
act  defendant  did  not  touch  the  naked  body 
of  the  child,  tt  is  easily  conceivable  that 
there  may  be  lewd  and  lascivious  acts  with 
the  body  of  a  diild  importing  the  intent  con- 
templated by  the  statute  where  the  hands  of 
the  perpetrator  do  not  tonch  the  flesh.  Acts 
may  be  committed  with  the  clothed  body 
which  may  be  lewd  and  lasciTlous  and  be 
ecmmiltted  wlUi  Intent  to  gratify  or  arouse 
sexual  deedree. 

We  think  the  indictment  was  snffldent  to 
charge  a  crime  under  sectitni  288  of  the  Penal 
Code. 

It  would  be  a  reproach  to  the  law  to  hold 
that  a  person  may,  witii  tiie  Intent  charged, 
do  to  a  child  what  is  here  alleged  against 
defendant  and  not  be  guil^  of  violating  this 
statute. 

The  judgment  and  order  are  affirmed. 
We  concur:  HART,  J. ;  BURNETT,  3. 


B0R6FBLDT  V.  OUBBT.  (CMv.lSSB.) 

(District  Court  of  Appeal,  First  District.  Cali- 
foniia.    Oct.  26,  1914.    Rehearing  Denied 
by  Sapreme  Court  Dec.  24, 1914.) 

1.  Fbauduxent  Convetahoes  (I  B*)— Stat- 

TITBa— Co  NSTBUCTION . 

Civ.  Code,  S  S438,  providing  that  every 
transfer  of  property  vlth  intent  to  defraud  or 
delay  any  cn>ditor  is  void  against  all  the  credi- 
tors of  the  transferror,  and  section  3442,  provid- 
ing that  no  transfer  shall  be  adjudged  fraudu- 
lent solely  on  the  ground  that  It  was  not  made 
for  a  valuable  consTderatlon  except  that  a  trans- 
fer given  voluntarily  by  one  who  is  insolvent  or 
in  cOQtemplation  of  insolvency  shall  be  fraudu- 
lent and  void  as  to  ezinting  creditors,  should  be 
liberally  construed  to  effectuate  their  purpose  to 
prevent  debtors  from  placing  property  which 
legitimately  should  be  available  tor  the  pnyment 
of  their  debts  beyond  the  reach  Of  their  credi- 
tors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
ConveyaQces,  Cent.  Dig.  S3  4.  6;   Dec  Dig.  { 


2.  FBAunuuni!  CoRm-AiroBe  (|  -SOT^^— Evi- 

OSNCB-OtoNTKHPLATIOIf  OV  lH80I.VBnCT. 
In  a  suit  to  quiet  title  to  land  conveyed  to 
plaintiff  by  her  husband  without  a  valuable  coa- 
aideration,  evidence  held  sufficient  to  show  that 
the  conveyance  was  made  in  contemplation  of 
insolvency  by  the  husband,  and  waa  therefore 
void  as  against  existing  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  891;  Dec  Dig.  S 
297.*] 

3.  FbAUDULBHT  CoNTBTANCBS  (I  61*)— INBOL- 

VENCT  OP  Gbantob— Contemplation  or  In- 
solvency. 

Under  Civ.  Code,  1  3442,  providinc  that  a 
voluntary  transfer  of  property  made  by  one  who 

is  insolvent  or  in  contemplation  of  insolvency 
is  void  against  existing  creditors,  it  is  imma- 
terial that  a  debtor  mio  transferred  property 
in  contemplation  oC  insolvency  waa  to  fact  sol- 
vent at  the  time. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Con^ei^ces,  Gent  Dig.  H  1S9-158 ;  Dec  Dig. 

Appeal  from  Superior  Court,  City  and 
Ckmnty  of  San  Frandsoo;  B.  P.  Mogan, 
J'udge. 

Action  to  quiet  title  by  Anna  Ro^eldt 
against  F,  H.  (Turry.  Judgment  for  the 
plaintiff,  and  defendant  appeals.  Beveraed, 
with  dlrectUmB  to  enter  a  Judgment  for  the 
defendant 

Charles  W.  Slack,  of  San  Francisco,  for 
appellant  Hlllyer,  Strlngbam  &  O'Brioi, 
of  San  Francisco,  for  respondent 

RICHARDS,  J.  The  plaintiff  brought  this 
suit  to  quiet  her  title  to  two  pieces  of  real 
pn^rty  in  San  Francisco  theretofore  con- 
T^ed  to  her  in  consideration  of  love  and 
affection  by  her  husband,  Ghrlstopb  J.  Borg- 
feldt  F.  H.  Gurry,  the  defendant  daimed 
an  interest  In  the  property  by  vlrtae  of  the 
levy  of  an  attaclunent  thereon  in  an  action 
which  he,  as  assignor  of  the  Banca  Svlzzera 
Americana  of  Locarno,  brought  upon  two 
joint  and  several  promissory  notes  thereto- 
fore made  by  said  Ghrlstopb  J.  Borgfeidt 
and  three  otlier  persons  or  corporations,  to 
said  bank;  it  t>eing  claimed  by  said  Curry 
that  the  transfer  of  said  real  property  to 
plaintiff  was  fraudulent  as  against  the  hold- 
er and  owner  of  said  promissory  notes.  In 
the  present  action  Curry  answered,  settlne 
up  the  executiou  of  the  notes  to  the  bank, 
and  the  assignment  thereof  to  him,  and  plead- 
ed that  the  said  transfer  was  made  by  said 
Borgfeidt  while  insolvent  or  in  contempla- 
tion of  insolvency,  and  was  therefore  Toid  as 
to  him  and  his  assignor  hy  virtue  <3i  the 
letter's  ownership  of  the  promissory  notes 
IierelntKfore  mentioned  at  the  time  of  said 
transfer.  Upon  the  trial  the  court  found 
the  facts  In  accordance  with  the  allegations 
of  the  defendant's  answer  with  the  excep- 
tion of  the  allegation  that  the  transfer  was 
fraudulent  as  to  creditors,  and  accordingly 
quieted  plaintilTs  title  to  the  real  prtqierty. 
It  denied  the  defendant's  motion  for  a  new 
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trial,  anA  tli8  appeal  la  from  andk  order  and 
ftom  the  judgment 

It  la  contended  by  the  appellant  that  the 
evidence  does  nqt  rapport  the  Judgment  Inas* 
mncfa  aa  It  abowa  that  aaid  trantfte  was  In 
ftet  made  by  the  plalntUTa  hnaband  while 
Insolrent  or  In  contemplatton  of  Insolvency. 

ni  The  law  applicable  to  the  qneetion  Is 
found  In  aectlona  8439  and  34ti  of  the  Clrll 
Code.  Those  BectUma  read,  nveetlT«ly,  as 
follows: 

**Sec.  8480.  Jtverj  transfer  of  pttnwrty  or 
duu^  tbmon  made,  erer^  oblintlon  meazred, 
and  everj  indicial  proceeding  taken,  with  Intent 
to  delay  or  defraud  any  creditor  or  other  per- 
son of  his  demands,  is  void  against  all  creditors 
of  tiie  debtor,  and  their  snoeaHon  in  interest, 
and  against  any  person  npon  whom  the  estate 
of  the  debtor  devolves  in  trust  for  the  beneSt  of 
others  than  the  debtor." 

"tr'ec.  3442.  lu  all  casfs  arlsiii?  nnder  section 
1,227.  or  under  the  provisions  of  this  title,  ex- 
cept as  otherwise  provided  in  section  3440,  the 
question  of  fraudulent  intent  is  one  of  fact  and 
not  of  law;  nor  can  any  transfer  or  charge 
be  adjudged  fraudulent  solely  on  the  ground  that 
it  was  not  made  for  a  valuable  consideration; 
provided,  however,  that  any  transfer  or  incum- 
brance of  property  made  or  given  voluntarily,  or 
without  a  valoable  consideration,  by  a  party 
while  insolvent  or  in  contemplation  <n  insolven- 
cy, diall  be  frandulent,  and  void  aa  to  existing 
cre<UtoH." 

CWe  need  not  consider  aecuions  1227  and 
8440  referred  to  In  the  last-quoted  section, 
as  It  Is  not  claimed  that  they  have  any  t>ear- 
Ing  upon  the  question  before  as.) 

These  aectlona,  in  common  with  the  re- 
mainder of  the  Code,  should  be  liberally  con- 
strued with  a  view  to  effecting  theli  purpose. 
That  purpose  undoubtedly  Is  to  prevent  debt- 
ors from  placing  property  which  legitimately 
should  be  available  for  the  satisfaction  ot 
demands  of  creditors  beyond  their  reach,  or, 
in  other  words,  to  compel  a  person  engag- 
ing in  bneioess  to  take  the  hazards  and  risks 
thereof  as  well  aa  the  chances  for  profit  If 
misfortune  should  overtake  him,  he  must 
face  It  himself,  and  not  attempt  to  saddle 
It  onto  those  who  have  extended  him  credit 
and  trusted  In  his  commercial  Integrity. 

[2]  In  the  case  at  bar  the  transfer  of  the 
property  involved  was  made  about  three 
weeks  after  the  great  earthquake  and  fire 
which  occurred  in  San  Francisco  on  April 
18,  1906.  At  the  time  of  the  catastrophe 
Borgfeldt  was  engaged  in  a  grocery  and  re- 
tail and  wholesale  liquor  business  with  a 
brother  as  partner,  and  In  addition  owned 
an  interest  in  another  business.  Both  of 
these  businesses  were  entirely  wiped  out  by 
the  flre,  and  the  customers  widely  dispersed. 
The  books  of  the  grocery  and  liquor  concern 
showed  accounts  payable  amonnting  to  $10,- 
000,  and  accounts  receivable  amounting  to 
about  $9,000.  It  subsequently  turned  out  that 
the  firm  collected  90  per  ceut  of  these  ac- 
counts and  also  collected  a  certain  amount  of 
insurance;  but  it  is  a  matter  of  common 
knowledge  that  at  the  time  in  question  re- 
tail merchants  lu  San  Francisco  whose  busi- 
nesses were  located  in  the  burned  area  did 
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not  expect  to  be  Rifle  to  collect  any  such 
percentage  tA  flielr  accounts,  to  say  nothing 
regarding  the  uncertainty  of  cifllecting  flre 
losses.  For  three  mtxiths  after  the  disaster 
Borgfeldt  bad  no  income,  and  on  the  day 
before  the  tntnsfer  embarked  in  a  new  busi- 
ness, ttie  fotore  of  which  In  the  unsettled 
condition  of  San  Francisco  neither  he  nor 
any  one  else  could  predict  Of  the  two  prom- 
issory notes  above  referred  to,  one  became 
due  three  days  after  the  date  of  the  trans- 
fer by  Borgfeldt  to  his  wife,  and  the  other 
eighteen  days  after  said  date.  The  financial 
condition  of  his  cosigners  of  the  promissory 
notes  was  also  badly  affected  by  the  San 
Francisco  disaster.  Every  fair  Inference 
arising  from  the  testimony  as  to  Borgfeldt's 
circumstances  and  financial  prospects  at  the 
time  characterizes  the  transfer  of  this  real 
property  as  one  made  to  save  It  from  the  al- 
most certain  claims  of  creditors.  We  have, 
moreover,  l|is  own  admission  to  the  follow- 
ing effect: 

"The  real  reason  why  this  transfer  was  made 
to  my  wife  was  this,  that  a  year  or  so  before 
the  fire  I  began  to  eo  into  this  mining  proposi- 
tion. I  stuck  in  $6,000  first  Then  I  put  in  an- 
other $2,500;  and  my  wife  thought  it  would  be 
better,  it  I  go  to  work  and  put  ul  my  money  in 
die  mining,  and  she  gets  nothing  for  herself,  bo 
it  was  agreed  then  that  I  turn  the  property  over 
to  her,  and  then  when  this  fire  came  along  and 
all  mine  was  gone— if  the  property  had  been 
burned  out  that  would  have  been  all  gone— so  for 
that  reason  the  transfer  was  made." 

That  the  object  of  the  transfer  was  to 
save  the  property  from  the  claims  of  credi- 
tors rather  than  to  make  an  absolute  gift 
of  it  to  the  plalntur  may  also  be  legitimate- 
ly inferred  from  the  fact  that  six  months 
after  the  transfer  the  plaintiff  borrowed 
upon  the  security  of  the  property  the  sum 
of  $5,000,  which  was  placed  in  the  business 
enterprise  above  mentioned  In  which  her 
husband  had  embarked ;  stock  In  the  Concern 
however  being  taken  in  the  plaiotifrs  name. 

[8]  The  principal  argument  in  the  briefs  of 
both  appellant  and  respondent  is  addressed 
to  the  question  as  to  whether  at  the  time  of 
the  transfer  Borgfeldt  was  actually  solvent 
or  insolvent   Appellant  constructs  from  the 
testimony  a  table  of  assets  and  liabilities, 
which  he  contends  shows  Borgfeldt  to  be  in- 
solvent  Bespondent  takes  the  same  table, 
and  contends  that  it  proves  the  contrary. 
The  difference  between  them  arises  from  the 
Item  of  $1,000,  previously  referred  to  as  hav- 
ing been  put  Into  a  new  business  on  the  day 
preceding  the  transfer;   the  appellant  con- 
tending that  this  sum  should  not  be  regard- 
ed as  assets,  and  the  respondent  contending 
that  It  should,  and  that  so  regarding  it,  tbi; 
assets  of  Borgfeldt  were  superior  to  bis 
liabilities  by  the  sum  of  about  $300.    In  the 
view  we  take  of  the  case,  however,  it  mat- 
ters not  whether  this"  sum  is  Included  in 
Borgfeldt's  assets  or  not   Admitting  that  by 
a  small  margin  he  may  be  shown  to  have 
been  solvent.  It  stlil  remains  patent  from  the 
evidence  that  the  transfer  was  made  in  con- 


Digitized  by  Google 


978 


144  PACIFIC 


RBPOBTBB 


(Cal. 


templatlan  of  Insolreiicy,  and«  aa  ancb,  la 
equally  within  Qie  terina  of  tbe  wctUnia  of 
the  Code  dted. 

Fot  the  reaaona  itated,  tbe  finding  of  the 
trial  court  la  not  aopported  by  the  evldenoe. 
The  Judgment  la  tiioefore  reversed,  and  the 
court  directed  to  enter  a  Judgmoit  tor  tbe 
defendant  for  hla  coata. 

We  concur:  LSOmON,  P.  J.;  KBBBI- 
6AN,  J. 


UILLEB  et  al.  v.  SUPERIOR  COURT  OF 

KERN  COUNTY  et  al,   (Ciy.  1666.) 
(District  Gonrt  of  Appeal,  Second  District,  Oali- 
fomia.  Oct  13. 1914.) 

1.  Elbotionb  (I  104*)  —  PaiHABT  Elkctton 
Law  —  Contest  —  Oonbteuctton  —  *'Aft- 
sb  couplbtion  of  the  final  canva68." 

Under  section  22  of  primary  election  law 
(St  1913,  p.  1379),  providing  for  the  canvaai  of 
Uie  returns,  and  section  28,  providing  that  tbe 
contestant  may  file  an  affidavit  Initiating  a  con- 
test within  five  days  "after  the  completion  of  the 
final  canvass,"  the  time  for  filing  the  affidavit 
does  not  begin  to  run  until  the  board  of  can- 
vassers baa  declared  the  result,  even  thotigb 
they  have  occupied  more  than  the  time  limited 
by  law  for  the  canvass. 

[EM.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  136 ;  Dec.  Dig.  {  154.»] 

2.  Elections  (|  164*)— Contesis-Votbs  Con- 
sidebjd^lnaomisszblb  evidbncb. 

In  a  contest  of  a  primary  election,  evidence 
as  to  tbe  choice  of  qualified  voters  who  were  not 
permitted  to  vote  because  "not  upon  tbe  great 
register,"  or  whose  affidavit  of  registration  bad 
been  tost  is  not  admissible  to  determine  who 
received  the  most  votes,  but  only  the  legal  votes 
actually  cast  can  be  considered. 

[Ed.  Note.— For  other  cases,  sea  Electiou, 
Cent.  Dig.  §  136;  Dec.  Dig.  §  154.*] 

3.  Pbohibition  (8  10*)— GBOUNDS-nluBiBDio- 
TioN- Excess  OF— Evidence. 

The  improper  reception  and  use  of  evidence 
by  tbe  court  in  determining  a  special  nroceed- 
ing  in  which  no  appeal  is  altowed,  is  in  excess  of 
its  jurisdiction,  su  as  to  be  the  proper  subject 
for  a  writ  of  prohibition. 

lEd.  Note.-^or  other  caaea,  eee  PrahlbMui, 
Cent  Dig.  ii  87-66;  Dee.  Dig.  1 10.*] 

PeUtion  by  I.  L.  Miller  and  Jerry  Shields 
against  the  Superior  Court  of  Kern  County 
and  Hod.  Milton  T.  Farmer  and  others.  Judg- 
es thereof,  for  a  writ  of  prohibition  in  elec- 
tion contest  Petition  granted  in  part 

E.  J.  Emmons,  J.  R.  Dorsey,  Matthew  S. 
Piatz,  and  Geo.  E.  Whltaker,  all  of  Bakera- 
fleld,  for  petitioners.  E.  L.  Foster  and  E,  F. 
Brlttan,  both  of  Bafcersfleld,  for  respondents. 

PER  CURIAM.  The  petitioners  were  can- 
didates at  the  August  primary  election  of 
1914  for  nomination  as  candidates  for  the 
offices  of  county  clerk  and  county  treasurer, 
lespectiTely,  ot  the  connty  of  Kera.  The 
board  of  snperriMna  of  that  county,  having 
completed  Its  canvaas,  has  declared  that  petl- 
tlonus  hava^  xeapectlvely,  lecelved  the  high- 
eat  mmhet  of  Totea  caat  for  said  offlcea.  Con- 
tests are  now  p^ding  in  the  superior  court 


of  said  county,  one  against  the  naniinattoa 

of  petitioner  I.  L.  Miller  tor  fbe  office  of 
county  (ixa%  and  the  other  agalnat  petitioner 
Jenjr  Bhlelda  for  the  office  of  county  treas- 
urer. Tlieae  contests,  haTlng'been  ctmsolldat- 
ed  for  the  purposes  of  trial,  are  now  being 
tried  in  said  court 

No  alternative  writ  has  been  Issued,  bat 
the  pettttoners  and  the  respondents  are  be- 
fore the  court  at  the  time  of  appUcatlim  tat 
the  writ,  and  by  stipulation  the  court  will 
make  its  order  upon  the  record  before  it  as 
upon  a  return  to  an  altematlTe  writ  Vbe 
record  produced  oHudata  of  the  peUtJon  for 
the  wilt  and  a  transcript  of  certain  erldmoe 
that  has  be«i  taken  in  the  hearing  of  aald 
contests  in  the  supnior  court 

On  account  of  the  nrgraicy  for  Immediate 
disposition  of  the  matter,  the  court,  on  Oc- 
tober 8,  1914,  in  open  conrt  made  its  orda 
as  herein  stated.  It  appears  that  the  actual 
canvassing  of  the  primary  election  returns, 
other  than  the  order  of  the  board  of  super- 
visors declaring  the  result  of  the  canTass,  all 
occurred  prior  to  the  18th  day  of  September, 
1914,  and  that  the  order  of  said  board  de- 
claring the  result  of  the  canvass  vras  made 
and  entered  on  tbe  18th  day  of  September. 
Tbe  affidavits  of  contest  were  not  filed  un- 
til the  23d  day  of  September.  It  further 
appears  that  In  said  affidavits  of  contest  it 
was  alleged  by  each  contestant  that  a  large 
number  of  alleged  voters  within  various  pre- 
dnets  in  the  county  of  Kern  were  not  per- 
mitted to  vote,  and  could  not  vote,  because 
their  names  were  not  upon  the  register;  nei- 
ther were  the  original  affidavits  of  registra- 
tion or  duplicates  thereof  at  the  time  in  the 
office  of  tbe  county  clerk  of  Kern  county, 
where  they  are  required  by  law  to  be;  and 
that  a  large  number  of  voters  who  had  regis- 
tered in  accordance  with  law  bad  a  right  to 
vote  in  thetr  several  precincts,  but  were 
denied  the  right  to  vote  for  the  reasons 
above  stated,  and  that  said  voters  Intended 
to  and  would  have  voted  for  the  contestants 
if  they  had  been  permitted  to  cast  their  bal- 
lots in  their  respective  precincts.  It  is  fur- 
ther shown  by  petitioners  that  the  superior 
court  In  the  trial  of  said  contests,  wiU  per- 
mit said  alleged  disfranchised  voters  to  tes- 
tify that  they  registered  as  electors  of  said 
precincts  according  to  law,  notwithstanding 
the  fact  that  their  names  were  "not  upon 
the  Great  Register"  of  the  county,  and  that 
they  would  have  voted  for  the  contestants  If 
they  had  been  pennitted  to  cast  their  ballots. 
It  appears  that,  the  offer  of  such  evldencu 
having  been  objected  to  by  the  petitioners, 
the  objections  have  been  overruled,  and  the 
court,  unless  prohibited  from  so  doing,  will 
hear  said  evidence  and  admit  the  aame  cax 
the  hearing  of  said  contests. 

[1]  Petitionem  inalBt  that,  i^on  the  fkcto 
shown,  the  contests  were  not  filed  within  tbe 
time  provided  by  the  primary  election  law, 
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SBd  fliat  OiB  court  is  wlttKnit  JiuiBdktloa  to 
Iwftr  tba  HUMu  It  la  taxOux  contendgd  toy 
petitioner*  that  the  raperlor  eoart  la  without 
Jurisdiction  to  consider  aald  conteata  In  ao 
ftr  aa  they  are  baaed  rufoa  said  alleged  facts 
wlUi  regard  to  decfccna  irlioaa  namea  ara 
not  opoo  the  regtater  and  who  wera  not  per- 
mitted to  Tote. 

The  court  la  of  the  opinUm  that  the  fire 
days'  HsM  iKtovided  by  the  primary  Sec- 
tion law  for  the  filing  of  contests  did  not 
begin  to  mn  until  the  board  of  superrlaors 
had  declared  the  resolt  of  the  canTSss  of  the 
ietiini8--ttaat  Is  to  aay,  not  nntll  the  18tb 
day  of  September,  1914— and  that  the  con- 
teats,  having  been  filed  on  the  fifth  day  there- 
after, were  filed  within  doe  time.  Section 
ckC  the  primary  dection  law  <8tats.  1913, 
Pi  1379)  providea  tliat  the  board  of  stvexrlaDrs 
shall  meet  at  a  spedfled  time  to  canraaa  the 
returns.  '*Wluai  begun  the  canvass  shall  be 
contlnaed  nntll  completed,  which  diall  not 
be  later  than  six  o'clock  in  the  afternoon  of 
the  sixteenth  day  fcdlowlng  such  primary 
election.  The  clerk  of  the  board  must,  as 
soon  aa  the  result  Is  declared,  enter  upon  the 
records  of  such  board  a  statement  of  audi 
result,"  etc.  Section  28  of  the  same  act  pro- 
vides that  any  candidate  at  a  primary  elec- 
tion desiring  to  contest  the  nomination  of 
another  candidate  for  the  same  office  "may, 
within  five  days  after  the  completion  of  the 
final  canvass,  file  an  affidavit,"  etc.  This 
affidavit  is  the  basis  of  a  contest  In  which 
the  ballots  may  be  recounted  before  the  su- 
perior court  September  10,  1914,  was  the 
sixteenth  day  following  the  August  primary 
election,  and  petitioners  contend:  First,  that 
for  the  puriwse  of  fixing  the  time  within 
which  a  contest  may  be  instituted,  it  must  be 
conclusively  presumed  that  the  canvass  was 
completed  not  later  than  September  10th  at 
6  o'clock  In  the  afternoon;  and,  second,  that 
at  all  events  the  formal  declaration  of  the 
result  Is  not  a  part  of  the  canvass.  As  part 
of  the  first  contention  petitioners'  counsel 
Insist  that  after  the  sixteenth  day  the  board 
of  supervisors  was  without  Jurisdiction  to 
do  any  further  acts  in  connection  with  the 
canvass  of  the  returns  of  said  election. 

The  portions  of  the  law  to  which  we  have 
referred  contemplate  prompt  action  In  order 
that  the  names  of  the  persona  nominated  may 
be  known  in  due  time  so  that  they  may  be 
placed  upon  the  ballot  for  the  November  elec- 
tion, and  a  careful  compliance  with  the  pro- 
visions of  the  law  as  to  the  time  within 
which  the  several  nets  should  be  done  Is 
necessary.  But  this  does  not  compel  us  to 
adopt  a  construction  of  the  statute  which, 
in  BO'^'e  Instances  of  n^lect  or  misconduct, 
would  make  it  impossible  to  ascertain  the 
caiidfdates  between  whom  the  choice  must  be 
made  at  the  final  election.  If,  by  reason  of 
neglect  or  misconduct,  it  should  appear,  after 
the  expiration  of  the  time  named  in  the  stat- 
ute, that  the  board  of  supervisors  would  not 
declare  the  result  of  the  canvass,  any  elector 


wttbln  the  coonty  or  district  mig^t  institute 
appnq;iriata  prooeedlBga  to  coiQpel  action  by 
these  officers.  The  courts  are  open  for  such 
purposes,  and  axe  eqiaoted  to  dl^poaa  ot  such 
matters  with  sucii  promptness  as  will  meet 
the  amergmcy.  Until  the  board  of  super- 
visors has  declared  the  result  of  the  canvass, 
no  ODB  la  In-a  poaltlon  to  know  wbethw  a 
contest  is  neoesaazy  to  protect  any  interest 
that  he  may  have  in  the  result  The  pre- 
liminary examinations  of  the  returns  and 
computations  made  thereon  are  merely  the 
evidence  upon  irtddi  the  declaration  of  the 
result  Is  made  to  depend.  fFbla  declaration 
bears  the  same  relation  to  the  prevlons  pro- 
ceedings as  the  findings  and  Judgment  bear 
to  the  prevtona  record  In  an  aetlou  at  law. 
It  la  therefore  our  opinion  that  the  w(«ds 
above  Quoted  from  section  28,  limiting  the 
time  for  Initia^tlng  a  conteat  to  five  daya 
"after  the  oompl^lou  of  Oie  final  can- 
vass." refer  to  a  period  of  five  daya  after  the 
declaration  of  the  result 

[2]  The  court  further  of  opinion  that 
the  refusal  of  the  election  officers  to  receive 
the  votes  of  said  electors  who  were  not  per* 
mltted  to  vote  Is  not  a  proper  ground  of  con- 
test, and  that  the  superior  court  Is  without 
right  or  Jurisdiction  to  receive  said  offered 
evidence,  or  to  consider  the  same  as  a  ground 
of  contest  In  contests  of  this  (diaracter  the 
question  is  which  candidate  received  the 
highest  number  of  legal  votes,  and  not  which 
candidate  would  have  received  the  highest 
number  if  every  person  claiming  the  right 
to  a  vote  had  been  permitted  to  do  so.  It  is 
unfortunate  if  some  electors  who  made  their 
affidavits  of  registration  in  due  time  before 
the  proper  officer  were  deprived  of  their  right 
through  failure  of  that  officer  to  preserve 
those  affidavits  or  any  legal  evidence  of  the 
right  of  these  electors  to  vote  at  the  election. 
But  a  greater  evil  to  the  public  would  follow 
from  the  contrary  rule.  We  cannot  imagine 
any  rule  that  would  more  effectively  open 
the  door  for  successful  perjury  than  a  rule 
whl<di  would  permit  persons  to  come  Into 
court  after  the  apparent  result  of  a  close 
election  has  been  published  and  allow  them 
to  testify  that  they  did  make  affidavits  of 
registration  which  Iiave  been  lost  or  destroy- 
ed, and  that  if  permitted  to  vote,  they  would 
have  voted  for  the  contestant 

[3]  Ordinarily,  the  acceptence  of  such  testi- 
mony and  the  use  of  It  by  the  court  In  deter- 
mining the  contest  would  be  merely  an  ai>- 
pealable  error.  It  would  be  merely  an  error 
of  the  court  In  the  exercise  of  its  Jurisdiction, 
and  not  an  action  in  excess  of  such  Jurisdic- 
tion. But  since  the  contest  provided  for  In 
said  section  28  is  a  special  proceeding  con- 
cerning which  it  is  provided  that  "such  deci- 
sion or  Judgment  of  the  court  shall  be  final 
in  every  respect  and  no  appeal  can  be  taken 
therefrom,"  It  follows  that  there  would  be 
no  adequate  remedy  at  law  if  the  superior 
court  assuming  Jurisdiction  of  an  alleged 
ccmtest  should  attempt  to  hear  and  deter- 
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upon  such  alleged  facts  wcrald  be  In  excess  of 
the  jurlsdlctl<ni  of  the  court  and  would  con- 
stitute a  pioper  aabject  fi>r  a  writ  of  pro- 
hibition. 

In  accordance  with  thla  opinion,  an  order 
has  been  entered  granting  the  writ  of  pro- 
hibition applied  for  herein  solely  and  only 
to  the  extent  that  by  such  writ  the  superior 
court  of  Kern  county  will  be  prohibited  from 
considering  said  ground  of  contest  with  re- 
spect to  the  doctors  above  mentioned  whose 
votes  were  not  received  at  the  primary  elec- 
tion. 

As  to  any  other  grounds  of  contest  in- 
volved In  the  affidavits  of  contest  to  which 
reference  has  been  made,  tlie  petition  has 
been  denied. 


HILLGBR  V.  YBNRICK.    (Civ.  1564.) 

(District  Court  of  Appeal,  Second  District. 
California.   Oct.  10,  1914.) 

1.  Appeal  and  Sbbob  (!  1091*>— Pebsump- 
TioNS — Appeal  fbom  Justice  Coubt. 

It  will  be  presumed,  in  the  absence  of  a 
contrary  showing,  that  an  appeal  from  a  jus- 
tice court  was  taken  on  questioaa  of  both  law 
and  fact,  and  the  superior  court  beard  Uie  case 
anew. 

[£d.  Note.— For  other  casae,  see  Appeal  and 
Error,  Cent  Dig.  H  4S02-4S11,  4^1;  Dec 
Dig.^lOBl.*3 

2.  JtTSTXCIS  OF  XHB  PBACS  ^  45*)-nJUBX8DI0* 
TION— AlfOUNT-<!0TINTBB0LAUI. 

The  jurisdiction  of  a  justice's  court  of  an 
action  involving  a  money  demand,  within  the 
limit  of  jurisdiction  fixed,  caooot  be  ousted  by 
a  counterclaim  to  recover  more  than  tibe  limit 
fixed. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
tbe^Peace,  Cent.  Dig.  H  178-175;  Dec.  Dig.  | 

8.  Appeal  and  Ebbob  (S  32*)— Decisions  Re- 
viewable—Judouent  OV  SnPEBIOB  GOtTBT 
OH  Appeal  vbok  Justice's  Coubt, 

Where  an  appeal  Is  taken  from  a  judgment 
of  a  justice  for  JlOO,  the  limit  of  its  jurisdic- 
tiou,  in  an  action  to  recover  that  sum  as  money 
paid  on  a  contract  of  sale  not  carried  out,  and 
tbe  case  is  tried  anew  in  the  superior  court  and 
Judgment  rendered  for  the  same  sum,  an  appeal 
to  tbe  District  Court  of  Appeal  will  not  lie  on 
the  theory  that,  because  defendant  In  justice 
court  filed  a  counterclaim,  which  was  abandon- 
ed in  the  superior  court,  claiming  the  whole  of 
the  purchase  money,  that  tbe  superior  court 
exercised  original  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  107-109;  Dec.  Dig.  §  32.* j 

Appeal  from  Superior  Coart»  San  Diego 
County;   W.  A.  Sloane,  Judge. 

Action- by  B.  D.  Hillger  against  N,  Yenrlck. 
From  a  Judgment  for  plalnttff,  defendant 

appeals.    Appeal  dismlfised. 

Thcron  Stevens,  of  San  Diego,  and  J.  R. 
Gllliland,  of  Glendora,  for  appellant  Toung 
C.  Burltbart,  of  San  Diego,  for  respondent 
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ent  as  part  of  the  purchase  price  of  certain 
lots  of  land  in  the  county  of  San  Diego 
wlilch  appellant  agreed  to  transfer  to  him. 
The  contract  was  evident^  by  a  writing  In 
the  form  of  a  receipt  which,  after  setting 
forth  a  description  of  the  property  and  the 
fact  of  the  payment  of  $100,  provided  that 
the  balance  of  the  purchase  price  should  be 
paid— 

"upon  delivery  of  certificate  complete  to  date  of 
transfer  from  a  responsible  abstract  company 
in  the  city  of  San  Diego;  said  certiGcete  to 
show  said  pro[>erty  free  from  all  Incumbrances 
and  execution  of  good  and  sufficient  deed,  on  or 
before  15  days  from  date.  •  «  •  And  if  the 
balance  of   dollars  is  not  paid  as  stipu- 

lated and  agreed,  the  above  contract  is  null  and 
void,  and  all  moneys  paid  shall  be  forfeited  as 
agreed  damages  for  failure  of  purchaser  to  per- 
form this  contract  Should  sucb  abstract  or 
certificate  show  tbe  title  to  said  property  as  not 
being  free  from  incumbrances  as  above  stated, 
the  deposit  shall  be  returned  to  said  purchaser." 

The  respondent  alleged  In  his  complaint 
that  he  had  been  ready  to  p^orm  and  had 
po^ormed  all  of  the  obligations  required  of 
him,  but  that  more  than  15  days  had  elapsed 
and  that  the  appellant  had  failed  to  deliver 
to  him  a  deed  or  furnish  the  certificate  in 
tbe  manner  agreed.  In  the  justice's  court 
appellant  filed  an  answer  and  counterclaim 
in  which  he  took  issue  on  the  facts  alleged 
III  plaintiff's  complaint  and  sought  to  recover 
the  balance  of  seven  hundred  dollars  which 
respondent  had  agreed  to  pay  upon  the  con- 
ditions of  the  contract  in  his  favor  being  per- 
formed. This  answer  and  the  counterclaim 
as  filed  in  the  justice's  court  were  verified, 
appellant  seeking  thereby  to  raise  a  question 
as  to  the  title  or  right  to  possession  of  real 
property  which  would  oust  the  justice's  court 
of  Jurisdiction.  However,  the  Justice  of  the 
peace  proceeded  to  try  the  action  and,  not- 
withstanding a  motion  to  have  it  certified  to 
the  superior  court,  judgment  was  rendered 
for  $100  as  prayed  for  in  the  complaint,  and 
an  appeal  was  then  reguUirly  taken  to  the 
superior  court. 

[1]  We  must  assume  that  the  appeal  was 
talien  on  questions  of  both  law  and  fact  for 
tbe  contrary  does  not  appear,  end  the  su- 
perior court  proceeded  to  hear  and  determine 
all  of  the  Issues  In  the  case,  both  law  aud 
fact,  anew.  A  demurrer  to  the  complaint  was 
sustained,  and  an  amended  complaint  was 
filed,  which  set  out  with  more  detail  the  cir- 
cumstances of  the  contract  and  the  actious 
of  the  parties  bad  in  connection  therewith, 
and  again  repeated  tlie  prayer  for  judgment 
in  the  sum  of  $100.  A  demurrer  stating  gen- 
eral grounds  was  filed  to  tbe  amended  com- 
plaint and  overruled.  Appellant  then  filed 
an  answer  and  what  he  termed  a  cross-oom- 
plalut  repeating  In  effect  all  of  the  allega- 
tions set  up  by  his  alleged  couDterelaim  in 
tbe  justice's  court   The  respondent  made  no 
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thorltleB  In  tills  state  to  the  coutrary,  It  has 
been  beld  that,  In  the  absence  of  svecial  de- 
murrer, a  complaint  based  upcm  contract  and 
allegliv  a  breach  thereof  by  stattng  tbe 
sum  demanded  was  dm  and  owing  contains 
a  snfflclent  allegation  of  nonpayment.  Ste^ 
wart  T.  Bnrbrldge^  10  GaL  App.  62S,  102 
Pac.  962;  Penrose  t.  Wintw,  XBS  OaL  289, 
67  Pac.  772.  See,  also,  Knox  t.  Bnckman 
Contracting  Co.,  138  CaL  598.  73  Pac.  428, 
and  cases  there  dted. '  The  words  "due  and 
owing,"  while  a  mere  omdnslon,  neverthe- 
less Imply  a  debt  matured,  and  therefore  a 
breach  reason  of  Its  nonpayment,  and, 
unless  the  defect  be  pointed  out  by  special 
demurrer.  It  Is  cured  by  verdict  or  Judgmoit 
No  conclusion,  however,  of  nonpayment  Is 
Inqilled  frran  the  allegation  that  "defendant 
has  refused,  and  still  refuses,  to  pay,"  etc 
It  Is  Impossible  to  construe  snCh  statement 
as  an  allegatiim  of  nonpayment  of  a  matured 
Indebtedness.  Indeed,  the  alibied  refusal 
of  defendant  to  pay  the  note  Is  consistent 
with  the  prior  paymoit  thereof.  Since  fail- 
ure to  pay  constituteB  tbe  breach,  the  com- 
plaint must,  in  order  to  state  a  cause  of  ac- 
tion, negative  payment  This  rule  la  too 
firmly  established  In  this  state  to  be  disre- 
garded In  order  to  meet  the  exigencies  of 
a  particular  case.  The  court  erred  in  over- 
ruling the  general  demurrer  Interposed. 

[3]  Tbe  only  defense  interposed  to  the  ac- 
tion upon  the  note  was  stated  in  a  cross- 
complaint  filed  by  defendant,  wherein  she 
alleged  that  she  had  the  mothering  care 
and  custody  f>f  a  child  which  John  Leggett 
and  wife  expressed  a  wish  to  talce,  receive, 
care  for,  and  maintain,  and  that  she  was 
anxious  to  surrender  the  cMld  to  them  In 
compliance  with  such  expressed  wish  and 
desire,  but  that  plaintiff,  with  whom  she 
advised,  counseled  her  against  so  doing,  and 
agreed  that,  if  she  would  ke^  the  child  and 
continue  to  care  for  and  support  It,  he  would 
compensate  her  Uierefor;  that,  In  reliance 
upon  such  promise,  she  retained  and  continu- 
ed to  care  for  and  support  said  child,  the 
reasonable  value  of  such  care  and  support 
of  which  was  $1,800. 

The  evidence  offered  under  the  allegations 
of  the  cross-complaint  conclusively  showed 
that  the  child  was  that  of  defendant,  bom 
to  her  while  living  in  lawful  wedlock  with 
her  husband,  George  Lowry,  with  whom,  so 
far  as  shown  by  the  record,  she  continued 
to  live  during  all  the  times  In  question.  It 
does  not  appear  that  her  husband,  the  father 
of  tbe  child,  was  a  party  to  the  alleged  agree- 
ment, or  that  he  was  willing  or  would  have 
consented,  had  plaintiff  not  made  the  alleged 
promise,  to  surrender  the  care  and  custody 
of  the  tihUd  to  the  Leggetts  In  accordance 
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with  tb^  npnesed  wUOi  to  teke  and  adopt 
it  8o  far  as  lAown  by  the  reooid,  be  was 
Ignored  In  the  matter.  At  tbe  ctose  of  plaln- 
tllTs  evidence  the  oonrt  tautmeted  the  Jury 
to  bring  In  a  v^dlct  tor  plalnttfC,  and  de- 
fendant assigns  such  ruling  as  error. 

The  contrition  of  erosa-compWnafeit  is 
that  Uie  alleged  promise  of  ptalntlff  to  com- 
pensate tbe  mother  for  supporting  her  own 
child  constltntea  a  valid  contract,  tbe  con- 
sideration therefor  being  the  refusal 'of  the 
mother  to  avail  herself  of  an  (HWWtiinlty  to 
get  a  stranger  to  assnme  the  bnrdoi.  Sec- 
tion 197,  Civil  Code,  provides  fiut: 

"The  ^ther  of  a  legitimate  unmarried  minor 
dilld  Is  entitled  to  its  custody,  services,  and 
earnings;  but  he  cannot  transfer  such  custody  or 
services  to  an;  other  person,  except  the  mother, 
without  her  written  consent;  unlesB  she  has  de- 
serted him,  or  is  living  separate  from  him  by 
ogreeBoeat.  If  tbe  father  be  dead,  or  be  unable, 
or  refuse  to  take  the  custody,  or  has  abandoned 
his  family,  the  mother  is  entitled  thereto." 

There  is  no  evidence  establishing  any  of 
the  conditions  imder  which  the  mother  could 
deprive  the  father  of  the  custody,  service 
and  earnings  of  his  son  by  giving  the  child 
to  John  Leggett  and  wife.  The  father  being 
entitled  to  Its  custody,  tbe  mother  had  no 
right  and  could  not,  in  the  absence  of  the 
ftither's  consent,  transfer  the  custody,  care, 
and  services  of  the  child  to  a  stranger.  That 
which  she  refrained  from  doing  In  consldn'a- 
tion  of  plaintiff's  promise  was  the  nonper- 
formance of  an  act  which,  under  the  law, 
she  could  not  do.  Moreover,  the  law  impos- 
es upon  parents  the  duty  of  caring  for,  main- 
taining, and  supporting  their  children,  and 
that  which  defendant  did  in  consideration 
of  plaintiff's  promise  is  exatlly  that  which, 
under  th6  law,  and  independent  of  I  he  agree- 
ment, she  was  bound  to  do. 

"Any  prejudice  suffered,  •  *  «  other  than 
such  as  he  is  at  the  time  of  consent  lawfully 
bound  to  suffer,  *  *  *  is  a  good  considera- 
tion for  a  promise."   Section  1605,  Civ.  Code. 

The  agreement  on  the  part  of  defendant  to 
suffer  tbe  burden  which  the  law  Imposed 
upon  her  of  looltlng  after  and  caring  t<x  her 
child  constituted  no  valid  consideration  for 
the  alleged  contract  made  with  defendant 

[4]  Aside  from  the  fact  that  there  was  uo 
sufficient  consideration  for  the  contract,  to 
enforce  an  agreement  of  this  character 
would.  In  our  opinion,  contravene  public 
policy.  There  was  no  error  In  giving  the  in- 
struction of  which  defendant  complains. 

Tbe  Judgment  is  reversed,  with  instruc- 
tions that  tbe  trial  court  sustain  defendant's 
demurrer  to  the  complaint  and  grant  plain- 
tiff leave  to  amend  bis  complaint^  if  the 
court  be  so  advised. 

We  concur:  OONBBT.  P.  J.;  JAUBS,  J. 
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MeRAJg  T.  PINB  et  aL   <Olr.  1618.) 

(IMltriet  Court  of  Appeal,  Second  Dirtriet, 
Californim.   Oct  »,  1914^ 

1.  Counties  (8  5S*)— Obdinanoes— Uhxvobh 
Operation— LicKNBES. 

The  coDitltQtlonal  nqninnMikt  of  — Ifanp- 
Itjr  In  operation  of  all  lava  of  a  cancnd  utnn 
does  not  apply  to  ordinances'  enacted  in  pur- 
suance of  a  legitimate  exercise  of  the  police 
power,  as  one  in  regard  to  amiting  Uoaor  li- 
censee, where  conrto  will  tatartae  onlr  lor 
manifest  nnjnst  dleerimiaatfon. 

[Ed.  Note^For  other  oases,  see  Gonntles, 
Gent.  Dig.  H  71,  72;  Dec  Clg7|  65.*] 

2.  ImoxicATiNa  LiqnoBS  (f  10*)— Lioxhbis 

— ^POWBB  or  COUNTT  BOABO. 

As  under  Const  art  11,  f  11,  providing 
that  any  county  may  make  and  eaforao  snch 
local  pcdice  regulations  as  aie  not  In  conflict 
with  general  laws,  a  county  board  may  prohibit 
generally  tbe  carrying  on  of  the  liquor  business, 
BO  It,  by  refusing  to  grant  a  license,  may  pro- 
hibit it  in  a  certain  prednet,  vnlasa  an  Mdi- 
nanee  prevents  it 

nsd.  Not&r-For  other  eaaes,  see  Intoxleatlag 
Uqnors,  Gent.  Dig.  U  7'^^Dec.  Dig.  %  10*] 

8.  IlfTOXICATIirO  LigUOU  (|  40*)— IdOBNUft— 

COUHTT  OBDINAHCB. 

The  proyision  of  a  county  ordinance  that 
the  county  board  shall  not  grant  a  liquor  li- 
cense, unless,  at  the  last  election  on  the  qoes- 
tfon  fit  granting  licenses,  the  majority  vote  in 
the  precinct  for  which  the  license  is  sought 
was  in  favor  of  granting  them,  does  not  pre- 
vent the  board,  notwithstanding  such  a  vote, 
from  refusing  In  its  discretion,  a  license  for 
sDch  prednet 

[Ed.  Mote.— For  other  cases,  see  Intoxicatlt^ 
Lfquors.  Cent  Dig.  S  34;  Dec  Dig.  f  40.*] 

4,  InToxxoAnHo  Laquoas  (S  70*)— LiCENoa 
— Hbabino  bt  Countt  Boabd— Judiciaz 
Notice. 

A  county  board  in  Its  hearing  on  an  ap- 
plication fbr  a  liqnor  license  for  a  certain  pre- 
dnet may  take  jwliclal  notice  of  the  geographi- 
cal location  and  surroundings  of  the  precinct 

[Ed.  Note.— For  other  cases,  see  Intoxicstins 
U^uors,  Cent.  Dig.  SS  68-70,  72;  Dec  Dig.  { 

6.  MANDAifus  (I  154*)— Petition— Oowoi:.u- 

BIOH. 

The  statement  In  the  petition  for  manda- 
mos  that  the  action  of  the  county  board  in  re- 
Aising  application  for  a  liquor  license  was  ar- 
bitrary and  without  cause  is  petitioner's  con- 
clusion or  opinion,  not  to  be  accepted  as  a  state- 
ment of  fact  unless  the  statement  of  actual 
facts  necessarily  supports  it. 

[Ed.  Note.— For  other  cases,  see  Mandamoa, 
Gent  Dig.  H  298-316;  Dec  Dig.  |  164.*] 

6.  INTOXIOATINO  LIQUOB8  (|  74*)— IbSUANCX 
or  LlCBNBB~"MANDAinTB"— DiBOBBTION. 
The  writ  not  being  wholly  one  of  right  but 
largely  of  jodicial  discretion,  mandamus  to  a 
county  board  to  issue  a  liquor  licen—  will  be 
refused,  where  it  could  be  granted  only  on  a 
technical  construction  of  an  ordinance,  contrair 
to  the  spirit  of  the  law,  which  intends  sncn 
mattera  uiall  remain  in  the  power  of  regulation 
by  the  county  tbrongh  Its  authorised  officers. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
liquors,  Cent.  Dig.  SI  74,  76 ;  Dec.  Dig.  |  74!* 
For  other  definitions,  see  Words  and  Phrases, 
.  Eltst  and  Second  Series,  Mandamus.] 

Application  of  Al  McRae  for  mandamiu  to 
Samuel  Pine  and  others.  Petition  denied. 


O.  M.  Pittman,  of  Baa  Benmrdbu»,  for  pe- 
titioner. IL  B,  GoodoeU,  of  San  Bernardino, 
for  nflCKmdenta 

OONRET,  P.  J.  In  this  proceeding  tbe  pe- 
tloDer  seeks  to  obtain  a  writ  of  mandate  re- 
quliin;  the  board  of  supervisors  of  the  coun- 
ty  of  San  Bernardino  to  Issue  to  him  a  llceose 
to  carry  on  the  business  of  a  retail  liquor 
eatabllshment  In  the  town  of  Daggett,  Dag- 
gett voting  prednet.  In  ttiat  county. 

Ordinance  No.  110  of  the  county  of  San 
Bernardino  la  an  ordinance  r^ulatlng  and 
providing  for  the  licoising  of  various  kinds 
of  business.  It  Is  provided  that,  before  a  li- 
cense may  issue  for  carrying  on  the  business 
of  a  retail  liquor  eatabUahment,  as  defined  in 
the  ordinance,  an  application  shall  be  filed 
with  the  clerk  of  the  board  of  supervlson. 
It  Is  required  that  after  the  publication  of 
certain  notices  the  board  of  snpervlsora 
"shall  thereupon  proceed  to  hear  any  testi- 
mony offered,  either  In  support  of  or  against 
such  application  for  llcoue,  and  may  refuse 
to  allow  a  licoise  to  issue  thereunder,  If,  on 
such  hearing,  It  shall  appear  to  the  satisfac- 
tion of  the  board  •  •  •  that  in  the  Judg- 
ment of  said  board  It  would  not  be  for  the 
welfare  of  tbe  people  residing  In  said  pre- 
cinct or  of  the  county  to  have  tbe  business 
mentioned  in  said  application  carried  on  In 
sudi  prednet,  •  •  *  or  that  there  to  any 
other  sufficient  reason  for  such  refusal, 
whether  shown  by  protest  on  file,  location  of 
business  or  otherwise."  "No  application  for 
either  a  wholesale  or  retail  liquor  license 
shall  be  granted,  unless  the  application  shows 
that,  at  the  last  gmieral  election  at  which  tbe 
question  of  granting  retail  and  wholesale 
liquor  licenses  was  submitted  to  the  rote  of 
the  people  In  the  county  of  San  Bernardino, 
a  majority  of  the  votes  cast  upon  the  ques- 
tion In  the  voting  prednet  in  which  the  busi- 
ness to  to  be  carried  on,  was  In  favor  of  the 
granting  ct  retail  and  wboAsala  Uqnor  li- 
cense." 

This  case  to  submitted  for  decision  upon 
a  general  demorrw  to  the  petition,  with  the 
understanding  that,  after  mUns  upon  tbe  de- 
murrer, the  court  shall  proceed  to  a  Jtids- 
ment  on  the  merits  by  '^ther  grantinK  or  re- 
fusing the  peremptory  writ  demanded  by  the 
iwtitlon.  TbB  petition  diowa  that  the  peti- 
tioner duly  presented  hto  application  to  tbe 
derk  of  tbe  board  of  aopervlMnn  and  the  re- 
quired notices  were  gLten.  The  matter  came 
regularly  before  the  board  of  sapervisors  and 
a  hearing  was  had  as  hereinafter  stated.  At 
tbe  last  general  tfectim  preceding  the  filing 
of  said  application  a  majnitr  of  the  votea 
cast  in  Daggett  voting  prednrt  apon  tbe  ques- 
tion of  granUng  retafl  and  wholesale  Uqoor 
licenses  waa  In  favor  of  the  grantiiw  tberwt. 
At  tbe  hearing  of  petlttonw**  AjMdieatioii  be- 
fore the  board  no  evidence  whatever  was  of- 
fered against  said  application  for  the  Ucaise; 
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uererthelesa  the  board  of  supervisors  rejected 
the  application,  and  still  r^use  to  grant  the 
same:,  In  taking  mcHi  actlim  ttie  board  of 
superrtsOTS  took  no  exception  whatever  to 
the  form,  snbatance,  fa  Baffldency  of  the  ap- 
plication, or  to  the  personal  character  ox 
standing  in  t2ie  community  of 'the  petltUmer. 
Petitioner  was  a  fit  and  proper  person  to  lie 
granted  a  license  for  the  purpose  of  carrying 
on  the  business  of  a  retail  llqnor  establish- 
ment These  being  Hie  facta,  the  petitioner 
alleges  that  the  action  of  the  board  was  pure- 
ly arbitrary,  and  entirely  without  cause,  and 
was  not  in  the  exercise  of  any  right  confer- 
red on  the  board  by  ordinance,  and  was  with- 
out lawful  right  or  auOiority.  A  stipulation 
has  been  filed  that  a  certain  copy  of  portions 
of  the  minutes  of  the  board  of  supervisors 
pertinent  to  the  issues  raised  herein  may  be 
contidered  aa  a  part  of  petitioner's  petition. 
Theee  minutes  show  that,  when  the  applica- 
tion was  taken  up  for  bearing  and  cmsldera- 
tion,  no  testimony  was  offered  against  the  Is- 
suance of  the  license.  A1  HcBae,  the  ap- 
plicant, was  duly  sw<nti  and  examined,  "and 
gave  testimony  In  favor  of  Uie  Issuance  of 
said  license  in  accordance  with  the  terms  of 
said  application."  No  further  testimony  was 
given,  and  thereupm  the  board  denied  the 
application  "upon  the  ground  that,  in  the 
judgment  of  this  board,  it  would  not  be  for 
the  welfare  of  the  people  residing  within  said 
Daggett  voting  prednct  or  of  the  county  to 
have  the  business  mentioned  in  said  applica- 
tion— to  wit,  the  business  of  a  retail  liquor 
establishment — carried  on  in  said  Daggett 
voting  precinct." 

[1 , 2]  That  there  Is  a  difference  between 
the  legal  obligation  to  issue  licenses  (where 
such  licenses  are  provided  for  as  a  condition 
to  carrying  on  business)  for  the  carrying  on 
of  ordinary  commercial  occupations  and  the 
obligation  to  issue  such  licenses  for  the  busi- 
ness here  In  question  Is  not  to  be  denied. 
There  is  no  Inherent  right  In  a  citizen  to  sell 
intoxicating  liquors.  "It  is  only  a  calling 
not  in  any  way  injurious  to  the  community 
which  every  aae  has  a  right  to  pursue.  That 
the  legislative  power  may  prohibit  a  traffic 
by  retail  of  Intoxlcatiag  liquors  is  conceded. 
If  the  governing  power  can  prohibit  a  thing 
altogether,  it  may  Impose  such  conditions  up- 
on its  existence  as  it  pleases,  even  arbitrary 
ones.  The  constitutional  requirement  with 
reference  to  uniformity  in  operation  of  all 
laws  of  a  general  nature  has  no  application 
to  ordinances  enacted  In  pursuance  of  a  le- 
gitimate exercise  of  the  police  power,  and 
only  when  it  Is  manifest  that  there  is  an  un- 
just discrimination  do  courts  interfere."  In 
re  Kidd,  5  Cal.  App,  159,  89  Paa  987 ;  In  re 
Gutting,  17  Cal.  App.  604,  121  Pac.  304.  Un- 
der article  11,  |  11,  of  the  Constitution  of 
California,  any  county,  city,  town,  or  town- 
ship has  the  right  to  wholly  prohibit  the  car- 
rying on  of  this  business.  Kx  parte  Camp- 
bell, 74  Cal.  20,  15  Pac.  318,  6  Am.  St.  Hep. 
OS;  Beed  r.  ColllUB,  6  Oai.  App.       498,  90 
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Paa  978.  Hie  power  to  proUUt  the  bnsiiKss- 
In<dudes  the  power  and  rU^t  to  tegnlate  by 
the  Imposition  of  conditions  and  reatrictlona. 
The  detemdnatton  of  the  places  in  the  county 
where  such  business  may  or  may  not  be  car- 
ried (m  la  a  legal  mode  of  restriction.  These 
rules  or  prind^ilee  btAng  estabUalied,  it  fol- 
lows that  the  board  of  eoper^son  might 
legally  prohibit  the  proposed  business  of  peti- 
tioner in  Daggett  prednct,  unless  by  the  said 
OTdlnance  the  board  has  established  a  local 
law  which  prevents  It  f ran  exerdslng  that 
authority. 

[S]  The  paragraph  above  quoted  from  the 
ordinance  would  prevent  the  granting  of  a 
license  to  petltloiier  if  a  majority  of  the 
votes  cast  upon  the  question  in  Daggett  vot- 
ing precinct  had  been  against  the  granting  of 
such  licenses.  But  it  does  not  follow  that  a 
vote  in  favor  of  granting  such  licenses  has 
imposed  on  the  board  of  supervisors  any  duty 
to  grant  the  license  applied  for,  or  has  in- 
terfered with  the  discretion  lodged  in  it  by 
law  to  regulate  and  restrict  the  business  with- 
in the  county  and  at  any  and  all  places 
within  the  county.  The  sole  object  of  the 
provision  for  a  vote  by  the  i)eopltf  of  the  pre- 
dnct was  that  the  people  might  have  an  op- 
portunity to  effectively  protest  against  and 
prohibit  the  business  in  those  precincts  where 
a  majority  of  the  voters  consider  that  the 
maintenance  of  such  business  Is  Injurious  to 
them.  So  far  as  the  people  of  the  locality 
are  concerned,  the  local  option  dause  of  the 
ordinance  gives  nothing  more  than  a  power 
of  veto  against  the  business. 

[4,  6]  Turning  now  to  the  provisions  of  the 
ordinance  first  above  quoted,  we  Bud  that, 
notwithstanding  the  absence  of  any  other 
objection,  the  board  of  supervisors  may  re- 
fuse to  allow  the  license,  "If  on  such  bearing 
it  shall  appear  to  the  satisfaction  of  the 
board  •  •  •  that  In  the  ijudgment  of 
said  board  it  would  not  be  for  the  welfare 
of  the  people  residing  in  said  precinct  or  of 
the  county  to  have  the  business  mentioned 
in  said  application  carried  on  in  such  pre- 
cinct, *  •  •  or  thdt  there  Is  any  other 
suffldent  reason  for  such  refusal,  whether 
shown  by  protest  on  file,  location  of  business, 
or  otherwise."  On  the  record  here  present- 
ed, we  are  unable  to  say  that  the  action  of 
the  board  was  without  some  sufficient  reason 
arising  out  of  the  "location  of  business  or 
otherwise."  As  before  stated,  It  appears 
that  at  the  hearing  before  the  board  of  su- 
pervisors the  applicant  "was  duly  sworn  and 
examined,  and  gave  testimony  in  favor  of 
the  issuance  of  said  license  in  accordance 
with  the  terms  of  said  application."  This 
does  not  necessarily  mean  that  all  of  the 
facts  elidted  by  his  testimony  were  such  facts 
as  uecessarily  compelled  the  exercise  of  the 
board's  discretion  in  favor  of  the  granting 
of  the  license.  The  geographical  locution 
and  surroundings  of  Daggett  precinct  are 
matters  of  whioh  the  board  may  take  judi- 
cial notice.  The  examination  of  the  appli- 
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to  the  granting  of  the  license.  Petltloiier's 
Allegation  tliat  the  BCti<m  of  tbe  board  In 
refuBlng  bUt  petition  was  purely  arbltrary 
«nd  entirely  wlthoat  cause  la  a  statement  of 
Ills  coaclQaIra  or  (^ilnknii'and  Is  not  to  be 
accepted  as  a  atatemrat  of  fact,  unlesei  the 
statement  of  actual  fiuits  necessarily  sop- 
ports  that  c(Hiclasion. 

Taking  the  Uoense  ordinance,  and  consid- 
ering It  In  connection  with  tbe  section  of  the 
Constitution  to  which  we  have  referred,  and 
with  the  principles  of  law  specially  appli- 
cable to  t^ose  kinds  of  business  which  are 
peculiarly  subject  to  police  regulation  (as  Is 
the  business  of  retailing  Intoxicatiiw  liquors), 
we  arrive  at  the  conclusion  that  the  said 
ordinance  was  not  Intended  to,  and  does  not, 
take  away  from  tbe  board  of  supervisors 
its  light  to  refuse  to  grant  a  li<!ense  for  such 
business  ip  any  location  where,  after  consid- 
ering the  facts,  it  is  the  judgment  of  tbe 
board  that  the  business  should  not  be  located 
In  tbat  place. 

[t]  "The  writ  of  mandamua  is  not  wholly 
a  writ  of  rl^t,  but  lies,  to  a  considerable 
exteut,  within  the  sound  Judicial  discretion 
ct  the  court  where  tbe  application  Is  made; 
*  *  *  and  no  court  should  allow  a  writ 
of  mandamus  to  compel  a  technical  compli- 
ance with  tbe  letter  of  the  law,  where  such 
compliance  will  violate  the  spirit  of  the  law." 
State  V.  Commissioners  of  Phillips  County, 
26  Kan.  419,  quoted  with  approval  in  Wled- 
wald  V.  Dodson,  95  Cal.  450,  454,  30  Pac. 
580.  Under  the  circumstances  here  shown, 
the  writ  of  mandate  applied  for  by  the  peti- 
tioner could  not  be  granted  except  upon  a 
technical  construction  in  his  favor  of  the 
ordinance  in  question,  contrary  to  the  spirit 
of  the  law,  which  intends  that  such  matters 
shall  remain  within  the  power  of  regulation 
ol  tbe  county  through  its  authorized  officers. 

^e  petition  for  the  writ  is  denied. 

We  concur:  JAMES,  J. ;  SHAW,  7. 


Ex  parte  SHOEMAKER.    (Or.  278.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Sept  80,  1914.    On  Petition  for  - 
Rehearing,  Oct.  22,  1914.) 

1.  Habeas  Corpus  (j  92*)— Ihquibt— Extba- 
nrnoK— Sufficiency  or  Pafebs. 

The  BufficieDcy  of  tbe  papers  on  which  the 
executive  warrant  in  interstate  extradition  is- 
Bued  ra&y  be  inquired  into  and  determined  on 
habeas  corpus. 

[Ed.  Note. — For  other  oaees,  Bee  Habeas  Cor- 
pus, Cent.  Dig.  §g  81,  83,  87-96 ;  Dec.  Dig.  S 
92.*] 

2.  Habeas  Cobpus  (8  92*)— Inquibt— Extba- 
nmoN— Fugitive  feoii  JuertcE. 

Whether  one  was  e  fogitive  from  justice 
from  the  state  demanding  his  extradition,  bo  as 
to  warrant  issuance  of  executive  warrant  for 
him,  may  be  inqaired  into  on  haheas  corpus ; 
and  he  will  be  discharged  on  its  being  shown  he  j 


tea. 

[Ed.  Note, — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  8§  81,  83,  87-^ ;  Dec.  Dig.  jj 
92.*] 

3.  Habeas  Cobptts  (I  92*)— Inquibt— Extba- 
DiTioN— Guilt  ob  Ihicoobnoe. 

Inquiry,  on  habeas  corpus,  as  to  whether 
one  held  under  executive  warrant  in  intoi-stiite 
extradition  was  in  tbe  demanding  state  at  the 
alleged  time  of  commission  of  tbe  crime,  is  not 
prohibited  as  inTOlvlng  the  qaeatiou  of  his  guilt 
or  innocence. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  H  81,  83,  87-96 ;  Dec.  Dig.  i 
92.*] 

4.  Habeas  Cobpus  (g  103*)— Extbadition— 
Time  op  PETrnoNEB  in  Dkmanoino  Statb. 

As  against  right  to  discharge  on  habeas  cor- 
pus of  one  held  under  executive  warrant  in  in- 
terstate extradition,  the  indictment  alleging, 
without  qualilication,  commission  of  tbe  crime 
on  a  certain  day,  it  must  be  shown  he  was  in 
the  demanding  state  on  that  day. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent.  Dig.  |S  90,  91 ;  Dec.  Dig.  S  103.*] 

5.  ExTBAOinOK  (I  so*)— InTEBSIATB— "FUGI- 

TivB  FBOH  Justice." 

One  may  have  been  a  principal  in  a  crime 
committed  in  another  state,  and  yet  never  there, 
and  so  not  &  fugitiTe  from  justice  therefrom, 
necessary  under  Const.  U.  S.  art.  4,  i  2,  and 
Bev.  SL  1  5278  (U.  S.  Comp.  St.  UlS.  i  10,- 
126).  for  interstate  extradition. 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent.  Dig.  8  82;  Dec  Dig.  |  8a* 

For  other  definitlonB^  see  Words  and  Phrases, 
First  and  Seeond  Series,  Fngitivfl  from  Jus- 
tice.] 

6.  Habeas  Gobpus  (|  80*V— ExxBADiTion— 
Fugitive  fbom  Justice— Evidence. 

One  held  on  executive  warrant  in  inter- 
state extradition  will  be  discharged  on  habeas 
corpus,  the  indictment  charging  commission  of 
the  crime  on  Jiue  8th,  the  affidavits  for  the 
demanding  state,  though  stating  he  is  a  fugitive 
from  the  Justice  thereof,  and  fled  therefrom  on 
or  about  August  28th,  merely  declaring  he  was 
seen  there  on  two  days.  May  zlst  and  June  28th, 
and  the  affidavits  for  him  being  that  he  was 
not  in  that  state  between  May  2ut  and  August 
22d. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  H  77,  78;  Dec  Dig.  8  85.*j 

On  Petition  for  Behearhig. 

7.  Habeas  Cobfub   (8   117*)  —  Heheabino 
After  Judomknt. 

A  habeas  corpus  proceeding  is  finally  and 
definitely  ended  by  tbe  judgment,  whether  de- 
nying or  granting  tbe  writ,  and  thereafter  is 
not  pending;  so  that  theieafter  there  can  be 
no  r^earlng  therein. 

[Ed.  Note.— For  other  case&  see  Habeas  Cor- 
pas.  Cent  Dig.  81 119, 120 ;  Dec.  IMg.  f  117.*] 

Application  by  Rean  M.  Shoemaker  tot 
habeas  corpus.  Petitioner  discharged. 

Beverly  L.  Hodghead,  of  San  Francisco 
{C.  E.  McLaughlin,  of  Sacramento,  of  coun- 
sel), for  petitioner.  J.  Charles  Jones,  Dep- 
uty Atty.  Gen.,  for  respondent 

HART,  J.  The  petitioner  Is  Iield  in  cus- 
tody and  restrained  of  his  liberty,  at  the  city 
of  Sacramento,  by  one  Charles  H.  Harrlng- 
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ton,  agent  of  tbe  state  of  Illinois,  under  the 
alleged  authority  of  an  ezecntlTe  warrant  ta- 
sued  by  (Jie  OoTemor  of  Qie  state  of  Call-> 
fomla  on  a  requisition  frtHu  tbe  Goremor 
of  said  state  of  Illinois,  authorizing  the  re- 
moval of  the  petitluier  to  the  latter  state  to 
answer  to  an  alleged  indictment  purporting 
to  charge  him  with  the  crimes  of  conspiracy, 
larceny,  and  receiving  stolen  goods,  alleged 
to  have  been  committed  in  the  dty  of  Chi- 
cago, said  state  of  IlUnolB,  on  the  8tb  day  of 
June,  1912. 

It  is  claimed  that,  the  petitioner  la  so  re- 
strained of  his  liberty  illegally,  and  his  re- 
lease from  such  restraint  Is  asked  through 
tblB  proceeding  on  habeas  corpoa  on  the  fol- 
lowing grounds:  First  That  the  alleged 
indictment  accompanying  the  demand  of  the 
Illinois  executive  for  his  extradition  is  void. 
Second.  That  It  ia  dearly  made  to  appear 
that,  at  the  time  at  which  the  crimes  charged 
in  the  indictment  are  alleged  to  have  been 
committed,  the  petitlooer  was  not  within  the 
borders  of  the  state  of  Illinois,  and  that  he 
is  not,  therefore,  a  fugitive  from  Justice. 

Our  concluBlon  Is  that  the  petitioner  must 
be  ordered  discharged  from  his  present  re- 
straint on  the  ground  that  tbe  record  before 
us  clearly  discloses  that  he  was  not  In  the 
state  of  Illinois  at  the  time  of  the  alleged 
commission  of  the  crimes  chained  in  the  in- 
dictment. It  vrlll  therefore  be  nnneceesary 
to  consider  the  point  Involving  the  phaDenge 
of  the  sufficiency  of  the  indictment 

The  source  of  the  power  of  interstate  ex- 
tradition is  to  be  found  in  article  4,  |  2,  of 
the  Conatitntion  of  the  United  States,  which 
reads: 

"A  person  charged  ta  any  state  with  treaBon, 
felony,  or  other  crime,  who  shall  flee  from  jus- 
tice and  be  found  in  another  state,  shall,  on  de- 
mand of  the  executive  aathority  of  the  state 
from  which  he  fled  be  delivered  ap  to  he  re- 
moved to  the  state  having  jniisdiction  of  the 
crime." 

For  the  proper  execution  of  said  provi- 
sion. Congress  passed  an  act,  providing : 

"Whenever  tbe  execattve  a,utbority  of  any 
state  or  territory  demands  soy  person  as  a 
fujrftive  from  Juetlce,  of  the  erecotlve  authority 
of  any  state  or  territory  to  which  such  person 
has  fled,  and  produces  a  copy  of  an  indictment 
found  or  an  affidavit  made  before  a  magistrate 
of  any  state  or  territory,  charging  the  person 
demanded  with  having  committed  treason,  fel- 
ony, or  other  crime,  certified  as  aotbenbc  by 
the  governor  or  chiet  magistrate  of  tbe  state  or 
teRitory  from  whence  the  person  so  charged 
has  fled,  it  shall  be  the  duty  of  the  executive  of 
the  state  or  territory  to  which  such  person  baa 
fled  to  cause  him  to  be  arrested  and  secured, 
and  to  cause  notice  of  the  arrest  to  be  given  to 
the  executive  anthori^  making  such  demand, 
or  to  the  agent  of  such  anthorfty  appointed  to 
receive  the  fugitive,  and  to  cause  tbe  fugitive  to 
be  delivered  to  such  agent  wben  he  shall  ap- 
pear. If  DO  such  agent  appears  within  six 
months  from  the  time  of  the  arrest,  the  pris* 
oner  may  t>e  discharged.  All  costs  or  expenses 
faicnrred  in  the  apprehending,  securing,  and 
transmittlnc  of  such  fugitive  to  the  state  or  ter- 
ritory making  such  demand,  shall  be  paid  by 
audi  state  or  territory."  U.  R.  Rev.  St  I  B278, 
(U.  S.  Comp.  St  1913, 1 10126.) 


[1]  No  qnesUcn  ia  raised  here  of  tbe  right 
of  the  eonrts^  tai  a  biUieaa  corpus  proceeding, 
to  go  beyond  the  encntlve  warrant  In  a  case 
of  this  character  and  wamine  and  determine 
tile  question  of  fbe  snffidency  ttf  the  pftpws 
upon  which  tbe  executive  has  aeted  In  com- 
plying wltli  tbB  demand  c£  Cbe  demaiHlIng 
state  or  territory.  That  the  courts  may 
make  ftaU  Inquiiy  Into  audi  proceedings  tar 
the  purpose  of  ascertaining  and  determinlnit 
whether  the  execnttve  warrant  has.  without 
1^1  justification,  been  issued,  la  flrmty  set- 
tled by  a  long  line  of  dedrions.  Fot  in- 
stance, in  ttw  ctM  ct  Jones  t.  Leonard,  GO 
Iowa,  110,  82  Am.  Rep.  116,  it  Is  said: 

"The  €tovemor  of  this  state  b  not  clothed 
with  judicial  powers,  and  there  is  no  provision 
of  the  Constitution  or  laws  of  the  United  States 
or  of  tills  state,  which  provides  that  his  deter- 
mination la  final  and  conclusive  la  the  case  of 
the  extradition  of  the  dtlien.  In  tbe  alisaice 
of  such  a  provision,  we  hold  that  the  decision 
of  the  Qovemor  only  makes  a  prima  facie  case ; 
tliat  it  is  competent  for  the  courts,  in  a  pro- 
ceeding of  IhU  diaracter,  to  inquire  into  the  cor^ 
reetnesa  of  his  dedsion,  and  discharge  the  prii^ 
oner." 

See,  also.  In  re  Terrell  (C.  G.)  51  Fed.  213 ; 
In  re  Coming  (D.  C.)  61  Fed.  205;  People 
V.  Brady,  B6  N.  Y.  182;  Church  on  Habeas 
Corpus,  pp.  821-869 ;  Ex  parte  Tod,  12  S.  D. 
S86,  81  N.  W.  637.  47  L.  B.  A.  566.  76  Am. 
St.  Rep.  616;  In  re  Cook  (C.  C.)  49  Fed. 
830 ;  Ex  parte  Hart,  68  Fed.  240,  11  C.  C. 
A.  165,  28  L.  B.  A.  801 ;  In  re  Mohr,  73  Ala. 
DOS,  49  Am,  B^.  68 ;  Hartman  v.  Avellne,  63 
Ind.  35S,  30  Am.  Rep.  217;  People  ex  rel. 
Corkran  v.  Hyatt  172  N.  T.  176,  64  N.  E. 
825,  60  Li  R.  A.  774,  92  Am.  St  Bep.  70^; 
People  ex  rel.  Jonrdan  v.  Donohue,  84  N. 
T.  438;  Hyatt  v.  People  ex  reL  Cortiran,  188 
TJ.  S.  691,  23  Sup.  Ct  456,  47  U  Ed.  667 ;  In 
re  Waterman,  Nevada  Bup.  Ot,  29  Nev.  288. 
89  Pac.  291,  11  L.  R.  A.  (N.  S.)  424,  13  Ann. 
Cae.  928. 

[2]  While  some  of  tbe  cases  hold  (and  we 
think  properly)  that  where  the  evidence  ad- 
duced befote  the  Governor  upon  the  question 
whether  the  prisoner  whose  extradition  is 
sought  is  a  fugitive  from  Justice  of  the  de- 
manding state  is  in  substantial  conflict,  the 
finding  of  the  executive  tliat  he  la  such  fugi- 
tive will  not  be  set  aside  by  the  courts,  nev- 
ertheless no  donbt  has  ever  been  entertained 
that  such  question  of  fact  la  a  subject  whidi 
may  be  reviewed  by  the  courts  and  npoa 
which  the  prisoner  may  be  discharged  from 
custody  If  it  be  made  to  appear  that  he  was 
not  witliln  the  borders  of  the  demandhiff 
state  at  practically  the  predse  time  at  which 
the  alleged  crime  upon  which  he  Is  proposed 
to  be  extradited  was  committed.  This  prop- 
osition necessarily  follows  from  the  essen- 
tial conditions  upon  which  alone  the  execu- 
tive of  one  state  la  authorised  to  comply 
witii  the  request  of  tbe  executive  of  another 
state  or  territory  that  a  citizen  or  resident 
ot  the  former  state  be  surrendered  to  the 
jurisdiction  of  the  latter,  Cheva  to  undergo 


Digitized  by  Google 


Supreme  Oourt  of  the  United  States,  in  the 
cnse  of  Roberts  t.  Reilly,  116  U.  8.  80.  6  Snp. 
Ct  291.  29  U  Ed.  644.  in  considering  the 
question  of  the  right  of  thd  Goremor  to  rec- 
ognize and  honor  a  reqnialtlon  for  the  ex- 
tradition of  a  resident  of  his  state  and  to  Is- 
sue his  ^-arrant  thereon : 

"It  must  appear,  therefore,  to  the  Gorernor 
of  the  state  to  whom  such  a  demand  is  pre- 
sented,  before  he  can  lawfully  comply  with  it: 
First,  that  the  person  demanded  ie  substantial- 
ly charged  with  a  crime  against  the  laws  of  the 
state  from  whose  Jastice  he  is  alleged  to  hava 
fled,  by  an  indictment  or  an  affidavit,  certified 
or  authenticated  by  the  Oovernor  of  the  state 
making  the  demand:  and,  second,  that  the  per- 
son demanded  is  a  fogitlTe  from  the  Justice  of 
the  state  the  executive  authority  of  which 
makes  the  demand.  The  first  of  these  pre- 
requisites Is  a  question  of  law,  and  la  always 
open  upon  the  face  of  &e  papers  to  Judicial  in- 
qnit7.  on  an  application  for  a  disidiazge  under 
a  writ  of  habeas  corpus,** 

As  to  the  second  prerequisite,  which  in- 
toItbs  a  question  of  fact,  the  court  deemed 
it  unnecessary  to  go  further  than  to  say: 

"How  far  his  (the  executive's)  decision  may 
be  reviewed  judicially  in  proceedings  on  habeas 
corpus,  or  whether  It  is  not  conclnsive,  are 
queetlons  not  settled  by  harmonious  judicial 
decisions,  nor  by  any  authoritative  judgment  of 
this  court  It  IS  conceded  that  the  determina- 
tion of  the  fact  by  the  executive  of  the  state  in 
issuing  hia  warrant'  of  arrest,  upon  a  demand 
made  on  that  nound,  whether  the  writ  con- 
tains a  recital  m  an  express  finding  to  that  efr 
feet  or  not,  must  be  r^arded  as  sufficient  to 

gstlfy  the  removal  nntU  the  presumption  In  its 
ror  Is  overthrown  by  contnry  proof." 

It  will  be  obserred  that  In  tbat  case  tbe 
coart  in  effect  holds  that  tba  judicial  review 
of  proof  offered  In  rebuttal  of  the  prima  fftcie 
showing  involTed  m  Oie  flndliv  of  the  execn- 
tive  tliat  the  prisoner  la  a  fugitive  from  tlie 
Justice  of  the  demanding  state  win  be  made, 
and  that,  if  thereupon  it  is  oonsldered  suffi- 
cient to  overthrow  the  presumption  arising 
tram  the  decision  of  tbe  Governor  that  the 
prisoner  la  snch  fugitive,  be  will  be  discharg- 
ed on  habeas  corpus.  And  we  are  unable 
to  undei'stuud  how  the  rule  oonid  be  other- 
vrise  and  be  Just  It  Is,  indeed,  a  necessary 
corollary  of  the  second  prerequisite  as  stated 
in  the  above  opinion  and  wlQiout  the  exist- 
ence and  showing  of  which  tbe  Govo^nor 
would  be  without  legal  authority  to  comply 
with  the  reqn^  of  the  demandii^r  state  for 
the  removal  of  tlie  alleged  fugitive  to  the 
latter  state.  Indeed,  if  it  is  proper  to  review 
the  action  ct  the  executive  so  fAr  as  is  con- 
cerned the  question  of  the  sufficiency  of  the 
indictment  or  affidavits  to  dlstdose  that  a 
crime  has  been  committed,  then  there  is  no 
reason  why  it  is  not  competent  for  the  courts 
to  review  tbe  question  whether  the  decision 
of  the  Governor  that  the  prisoner  Is  a  fugi- 
tive from  the  justice  of  the  demanding  state 
is  well  founded  or  jnstlfled.  The  one  pre- 
requisite is  as  necessary  and  Important  as 
the  other.  The  papers  might  clearly  show 
tbat  a  crime  bad  been  committedr— tbat  Is, 


fense  under  the  laws  of  the  demanding  state 
— and  yet  the  evidence  might  be  either  clears 
ly  wanting  in  a  showing  that  the  prisoner 
was  in  the  demanding  state  when  the  alleged 
crime  was  committed  or  afflnnatlvdy  show 
beyond  a  reasonable  doubt  or  even  by  a  mark- 
ed preponderance  of  the  evidence  that  he  was 
not  in  such  state  at  that  time.  As  we  under- 
stand from  counsel  in  this  case,  the  Governor 
of  this  state  had  some  doul)t  as  to  whether 
both  the  propoBitlons  upon  which  the  prison- 
er relies  here'  for  his  release,  said  proposi- 
tions having  been  urged  before  the  executive, 
were  or  were  not  legally  sound,  but  conceived 
that,  since  It  Is  not  strictly  within  the  scope 
of  the  duties  of  the  executive  bead  of  the 
government  to  Judicially  review  and  deter- 
mine purely  legal  questions,  it  were  better 
tbat  the  legal  aspects  of  the  proceedings  here 
be  remitted  to  the  courts  tor  their  considera- 
tion and  decision — a  very  proper  view,  we 
think.  But,  speaking  generally,  It  Is  to  be 
remarked  that  if  the  courts  were  confined  in 
their  review  of  the  action  of  tbe  Governor  In 
cases  of  this  character  to  the  consideration 
and  determination  alone  of  the  question  of 
the  legal  sufficiency  in  any  respect  of  the 
Itapers — tbe  indictment  or  affidavits — to  state 
a  public  offense.  If,  in  other  words,  tbe 
courts  were  to  be  concluded  by  the  decision  of 
the  executive  uptm  tbe  question  whether  tbe 
prisoner  was  in  fact  a  fugitive  from  the  jus- 
tice of  the  demanding  state.  It  could  easily  be 
understood  bow  a  citizen  or  resident  of  one 
state  could,  without  a  satisfactory  showing  or 
upon  virtually  no  showing  at  alt  that  he  had 
fled  from  the  state  requesting  his  removal 
tliereto,  be  taken  from  tils  own  state  and 
transported  to  another,  there  to  be  subjected 
to  a  trial  for  a  crime  wltb  which  he  had  and 
could  have  had  no  c<xmectlon  whatsoever. 

But  it  appears  to  be  now  quite  generally 
conceded  tha^  as  the  executive,  befoio  be  can 
authorize  the  extradition  of  a  resident  of  his 
state  to  another  for  trial  cm  a  criminal 
cliarge,  must  be  shown  by  competent  proof 
tbat  the  person  whose  extradition  Is  sought 
is  a  fugitive  from  the  justice  of  tbe  demand- 
ing state,  it  is  within  tbe  legal  compet^ee  of 
tbe  courts  to  review  the  action  of  tbe  exec- 
utive in  that  respect  and  to  discharge  the 
prisoner  if  it  be  found  and  detennlned  tbat 
the  exercise  of  the  executive  autliority,  so 
far  as  tbat  fact  Is  concerned,  was  predicated 
upon  insufficient  proof  of  said  fact,  or  in  the 
presence  of  evidence  offered  by  the  prisoner 
whidb  should  be  held  to  be  sufficient  to  de- 
stroy the  force  of  tbe  prima  facie  showing 
by  the  state  upon  that  point 

In  People  ex  rel.  McNichols  v.  Pease.  207 
U.  S.  100,  28  Sup.  Ct  68,  52  L.  Ed.  121,  Air. 
Justice  Harlan,  voicing  the  views  of  the 
court,  after  declaring  tbat  a  warrant  of  ex- 
tradition In  Itself  made  out  a  prima  facie 
case  tbat  the  prisoner  was  a  fugitive  from 


pus,  sam: 

"One  arrested  and  held  aa  a  fugitive  from  jua- 
tice  1b  entitled,  of  right,  upon  habeas  corpus, 
to  question  the  lawfulness  of  hla  arrest  and  im- 
prisonment, showing  b;  competent  evidence,  aa 
a  ground  for  his  release,  that  he  was  not,  within 
the  meaning  of  the  Constitution  and  lawa  of  the 
United  States,  a  fugitive  from  the  justice  of  the 
demanding  state,  and  tberehy  overcoming  the 
presumption  to  the  contrary  arising  from  the 
face  of  an  extradition  waTrant." 

See  Ex  parte  Beggel,  114  C.  S.  642,  6  Sup. 
Ct  U48.  29  L.  Ed.  260;  Hyatt.T.  Mew  York. 
188  U.  S.  601,  23  Sup.  Ot  456,  47  li.  Ed.  607s 
In  re  Mohr,  73  Ala.  608,  49  Am.  Bep.  63; 
Katyuga  t.  Cosgrove,  67  N.  J.  Law,  213,  60 
AtL  679 ;  Dodge  T.  Ellis,  195  U.  S.  626.  25 
Sup.  Ct  791,  49  Ll  Ed.  350;  Hartman  r.  Avel- 
Ine,  63  Ind.  344,  30  Am.  Bep.  217;  Term.  v. 
Jackson  (D.  G.)  36  Fed.  259,  1  L.  a  A.  870; 
Wilcox  T.  Nolze.  84  Obio  St  620;  Ex  parte 
Dennlson.  72  Meb.  703,  101  M.  W.  1046.  117 
Am.  St.  Bep.  817;  Id.,  196  U.  S.  637,  26  Sup. 
Ct.  795.  49  U  Ed.  630;  State  r.  Scblachter,  21 
3.  D.  276.  Ill  N.  W.  666 ;  Ex  parte  Knowles, 
16  Ky.  Law  Rep.  263;  Commonwealth  t. 
Supt  etc.,  220  Pa.  401,  69  Atl.  916.  21  I* 
R.  A.  (N.  S.)  939;  19  Cyc.  88;  Spear  on  Ex- 
tradition, p.  306. 

And  It  has  been  held  that,  although  the 
evidence  upon  the  question  whether  the  pris- 
oner was  absent  or  present  in  the  demanding 
state  when  the  crime  charged  against  him 
was  committed  is  conflicting,  if,  nevertheless, 
the  court  is  convinced  from  the  whole  record 
that  the  fact  that  he  Is  a  fugitive  from  Jus- 
tice has  not  been  satisfactorily  shown,  the 
prisoner  will  be  discharged.  People  t.  Mc- 
Laughlin, 146  App.  DiT.  613.  130  M.  Y.  Supp. 
458,  464. 

[3]  There  Is  no  merit  In  the  contention  of 
the  Attorney  General  In  the  case  at  bar  that 
the  question  whether  the  petitioner  was  or 
was  not  in  the  state  of  Illinois  when  the 
crime  for  which  his  extradition  Is  requested 
by  the  latter  state  cannot  be  reviewed  upon 
habeas  corpus  because  it  Involves  the  ques- 
tion of  his  guilt  or  Innocence  of  said  crime; 
that  is.  that  by  this  proceeding  he  thus  at- 
tempts to  set  up  an  aUbl,  an  element  which 
goes  directly  to  the  question  of  his  guilt  or 
Innocence.  The  question  presented  In  this 
proceeding  is  not  whether  the  petitioner  was 
present  at  the/ scene  of  the  alleged  crime 
when  it  was  committed,  but  whether  he  was 
within  the  borders  of  the  demanding  state  at 
the  time  said  crime  was  committed.  Obvi- 
ously, if  be  was  not  in  said  state  at  said 
time,  he  cannot  be  a  fugitive  from  Justice 
within  the  meaning  of  the  Constitution  and 
laws  of  the  United  States  authorizing  the 
extradition  of  fugitives  from  Justice  (Hyatt 
V.  Corkran,  188  U.  S.  691,  23  Sup.  Ct  466,  47 
L.  Ed.  657).  and,  although  the  InTestlgatlon 
of  that  question  necessarily  involves  the 
question  of  alibi,  in  a  proceeding  of  this 
character  It  1b  a  Questloh  of  overruling  Im- 


Tiew  01  soivmg  tne  question  or  the  guilt  or 
Innocence  of  the  accused,  but  sol^y  to  detei^ 
mine  whether  he  may  lawfully  be  removed  to 
the  demanding  state,  where,  perchance  (Xt 
may  well  be  suggested),  he  might  be  deprived 
of  the  privilege  or  opportunity  ot  eetabllshlng 
an  alibi,  which  might,  if  proved,  exonerate 
him  from  the  charge,  by  reason  ot  the  tact 
that  witnesses  by  whom  he  could  show  he 
was  not  in  Illliu^  when  tiie  crime  was  com- 
mitted were  beyond  the  jurisdiction  ot  Uie 
courts  of  tiiat  states 

Replying,  however,  to  a  abnUar  contrition 
urged  In  the  case  of  People  v.  McLaughlin, 
supra,  the  Supreme  Court  of  New  York,  upon 
the  authority  of  a  large  array  of  cases  there- 
in cited,  said: 

"In  habeas  corpus  proceedings  (Ryan  v.  Con- 
lin  [15  Miac.  Rep.  303],  36  N.  Y.  Supp. 
the  prisoner  gave  proof  that  he  was  not  in  the 
demanding  state  at  the  'time  of  the  commission 
of  the  crime.  The  court  declared  that  inas- 
much aa  this  proof  went  to  eetablish  an  alibi, 
it  was  a  matter  of  defense  at  the  trial,  and 
could  not  be  considered  on  habeas  corpus  to 
review  the  warrant  of  extradition.  The  reason 
given  by  that  court  for  this  conclusion  was  that 
it  was  settled  that  in  proceedings  to  review  a 
warrant  of  extradition  the  guilt  or  innocence 
of  the  prisoner  could  not  be  inquired  into.  Mat- 
ter of  Clark,  0  Wend.  [N.  Y.]  212.  Therefore 
it  is  argued,  aa  an  alibi  is  concerned  with  the 
question  of  guilt  or  innocence,  it  cannot  be  con- 
sidered on  habeas  corpus.  It  seems  to  na  that 
this  reasoning  is  clearly  unsound.  An  'alibi,* 
in  its  general  features,  consists  of  proof  that 
the  defendant  was  not  at  the  scene  of  the  crime 
at  the  time  of  its  commission.  Proof  that  the 
prisoner  was  not  in  the  demanding  state  at  the 
time  of  the  commission  of  the  crime  is  necessa- 
rily proof  that  he  was  not  at  the  scene  of  the 
crime.  But  the  question  Involved  in  extradi- 
tion proceedings  is  not  whether  the  defendant 
was  at  the  scene  of  the  crime  at  the  time  of  its 
commission,  but  whether  he  was  anywhere  with- 
in the  demanding  state  when  the  crime  was 
committed.  This  latter  question  bad  nothing  to 
do  with  guilt  or  Innocence,  but  It  has  all  to  do 
with  the  question  whether  the  prisoner  has  fled 
from  the  demanding  state,  and  is  therefore,  a 
fugitive  from  justice. 

"In  the  Matter  of  C3ark,  ut  supra,  the  pres- 
ence of  the  prisoner  in  the  demanding  stats 
when  the  crime  was  committed  was  not  disput- 
ed, and  hence  the  question  of  alibi  was  not  in- 
volved. Before  a  warrant  of  extradition  can 
he  sustained,  it  must  appear  as  a  jurisdictional 
fact  that  the  prisoner  u  a  fugitive  from  jus- 
tice; that  la,  it  mnst  be  shown  that  he  was 
actually  present  in  the  d^anding  state  when 
the  crune  was  committed.  Mere  conatrnctlve 
presence  is  not  enough." 

The  proposition  as  thus  stated  is  clearly 
expounded  and  approved  by  all  the  cases. 
Indeed,  If  the  proposition  were  not  sound,  the 
question  whether  a  person  Is  in  fact  a  fugi- 
tive from  Justice,  within  the  contemplation 
of  the  Constitution  and  laws  of  the  United 
States  authorizing  Interstate  extradition^ 
could  never  be  inquired  into  by  the  courts. 
But  as  Is  well  suggested  by  counsel  tor  the 
petitioner,  to  sustain  the  point  as  urged  by 
the  Attorney  Gneral  would  necessitate  the 
declaration  and  the  conclusion  that  the  many 
cases  heretofore  passing  upon  the  question 
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were  erroneons  In  thdr  reasonliv  and  oon- 

clasion. 

Thus  we  have  stated  some  of  the  principles 
goTemlng  the  exerdse  of  the  power  of  inter- 
state extradition  and  by  the  light  of  which 
the  facta  mnst  and  will  be  considered. 

[4]  The  Indictment,  a  copy  of  which  la  an- 
nexed to  the  petition  for  this  writ,  alleges 
that  the  petitioner  cominltted  the  crimes 
therein  charged  against  him  on  the  8th  day 
of  June,  1912,  in  the  county  of  Coob,  In  the 
state  of  Illinois.  In  other  words,  that  ac- 
cusatory pleading,  without  qualification  and 
nnequlrocally,  fixes  the  8th  day  of  June,  1912, 
as  the  date  of  the  commission  of  the  crimes 
of  which  the  petitions  Is  thus  accased,  and 
by  neither  specific  nor  general  language  pre- 
tends to  fix  or  allege  any  other  date.  It  fol- 
lows that  It  must  clearly  appear  by  compe- 
tent proof,  either  direct  or  drcnmstantlal, 
the  latter,  equally  with  the  former,  sufficient 
In  evidentiary  force  to  produce  conviction  of 
the  fact,  that  the  petitioner  was  in  the  state 
of  lUlnois  on  the  8th  day  of  Jnne,  1912.  If 
it  be  not  thus  satisfactorily  shown  that  he 
was  in  said  state  on  said  day,  then,  obvioas- 
ly,  one  of  the  two  essential  prerequisites  np- 
on  whldi  alone  the  executive  Is  empowered 
to  Issue  bis  warrant  of  extradition  and  so 
authorize  the  removal  of  the  petitioner  to  the 
state  of  nilttolfl  in  wanting  or  not  shown  to 
exist,  and  the  prisoner  wonld  tbw^ore  be 
entitled  to  be  released  ftom  a  restraint  wtaiCb, 
U  not  Intercqited.  would  ultimately  lead  to 
the  unlawful  removal  (tf  his  perstm  to  anoth- 
er state. 

[I]  First,  it  is  to  be  remarked  that,  mani- 
festly, the  Indictment  itself  or  the  fact  that 
ttms  the  petitioner  is  charged  with  having 
committed  certain  crimes  In  the  demanding 
state  constitutes,  It  any  at  all,  very  remote 
evidence  of  flight  or  of  the  fact  that  the  ac- 
cused is  a  fugitive  from  Justice.  A  person 
may  be  a  principal  in  the  conmiission  of  a 
crime  and  not  be  present  at  the  scene  there- 
of at  the  time  of  its  commission.  As  a  con- 
crete example,  one  might  plan  the  crime  of 
murder  In  California,  to  be  committed  In  the 
state  of  New  York  by  his  confederates,  he 
remaining  and  being  In  the  former  state  at 
the  time  of  its  commission.  While  he  would 
be  a  principal  In  the  commission  of  said  crime 
and  could  be  Indicted  in  New  York  for  it,  and 
the  courts  of  that  state  have  the  power  or 
legal  right  to  try  and  punish  him  therefor.  If 
ever  he  came  within  their  Jurisdiction,  still 
he  would  not  be  a  fugitive  from  Justice  under 
the  federal  constitutional  provision  end  laws 
establishing  the  authority  for  Interstate  ex- 
tradition. 

[>]  Now,  as  to  the  proofs  In  this  case;  In 
support  of  the  application  for  the  warrant  of 
extradition,  the  respondent  presented  to  tbe 
executive  a  number  of  alHdavIts  which  de- 
clare that  at  some  other  time  than  the  8th 
day  of  Jnne,  1912,  the  petitioner  was  in  the 
state  of  lUlnolB.  The  first  of  these  affidavits 


was  made  by  the  state's  attorney  of  Cook 
county,  lU.,  and  all  that  be  therein  declares 
is  that  the  petitioner  fled  from  said  state  on 
or  abont  the  28th  day  of  August,  1912.  An- 
other Is  by  one  Konekamp,  who  declares  that 
the  petitioner,  'with  certain  other  persons, 
conspired  with  others  to  steal  certain  prop- 
erty  from  affiant,  which  said  property  was 
stolen,  In  pursuance  of  said  conspiracy,  "on 
or  about"  the  8th  day  of  June,  1012.  One 
Roderick  deposes  that  he  Is  personally  well 
acquainted  with  the  petitioner,  and  that  "he 
knows  of  his  own  personal  knowledge  that 
the  said  Bean  M.  Shoemaker  was  pereoually 
present  In  the  city  of  Chicago,  county  of  Cook, 
state  of  Illinois,  in  the  months  of  May  and 
Jane,  1912."  The  dates  In  those  months  when 
he  declares  he  saw  Shoemaker  were  the  2l8t 
day  of  May  (18  days  prior  to  the  alleged  date 
of  the  larceny)  and  the  28th  day  of  June. 
1912  (20  days  after  said  date). 

The  affidavits  thus  referred  to  constituted 
all  the  evidence  presented  by  tbe  respondent 
to  sustain  bis  application  for  ttie  warrant  of 
extradition.  It  will  be  noted  that  no  pre- 
tense Is  made  that  any  person  saw  the  petl- 
tltmer  or  had  personal  knowledge  of  his  pres- 
eooa  in  the  state  of  Illinois  (m  the  8th  day  of 
Jtme,  1912.  So  far  as  is  concerned  tbe  show- 
ing made  by  tbe  demanding  state,  the  where- 
abouts of  Shoemaker  on  tbe  said  8th  day  of 
Jnne  were  unknown. 

It  must  be  admitted  that  the  presence  of 
the  petitioner  in  the  state  of  Illinois  18  days 
prior  and  his  presence  therein  approximately 
3  wedES  subsequent  to  the  day  cm  which  the 
larceny  with  which  he  Is  charged  was  com- 
mitted, even  aasnmlng  it  to  be  true  that  he 
was  there  on  those  dates,  conBtitnted  exceed- 
ingly slight,  and  at  best  nn satisfactory,  cir- 
cumstances by  which  the  concdnslon  may  be 
supported  that  be  was  in  niiuols  on  the  8th 
day  of  June.  Those  circumstances  cannot  be 
said  to  go  any  further  than  to  tend  to  show 
that  he  "might"  have  been  In  Illinois  on  the 
8th  of  June.  But  while  this  Is  true,  they  are 
at  the  same  time  perfectly  consistent  with 
the  hypothesis  that  he  was  not  present  in 
said  state  on  said  day  or  the  few  days  Im- 
mediately preceding  and  succeeding  that  date. 

Thus  it  must  be  seen  that  the  probative 
facts  upon  which  the  extradition  of  the  peti- 
tioner Is  requested  fall  very  far  short  of  sat- 
isfactorily establishing  the  all-important  ulti- 
mate fact  that  he  Is  a  fugitive  from  the  Jus- 
tice of  the  state  of  Illinois.  But  while  it 
may,  for  the  sake  of  the  argument,  be  con- 
ceded that  the  testimony  thus  presented,  con- 
sidered in  connection  with  the  conclusion 
stated  In  the  affidavit  of  the  state's  attorney 
that  the  petitioner  *is  a  fugitive  from  the 
Justice"  of  the  state  of  Illinois,  is  sufficient  to 
make  out  a  prima  facie  case  on  that  score,  It 
Is  quite  obvious  that  but  a  slight  adversary 
showing  by  the  petitioner  would  suffice  utter- 
ly to  destroy  whatever  probative  value  It 
might  possess,  standing  alone  or  unchalleng- 
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presented  by  bun  Is  direct  and  pontlTe. 

The  affldaTlt  of  the  petitioner's  wtte^  Alice 
Ll  Sboemaker,  declares  that  she  and  h^  bna- 
Ifand  resided  in  OalUomla  £n»n  the  month 
of  September,  1902,  to  December  8,  1911,  on 
which  latter  date  they  Removed  temporarily 
to  the  clt7  of  New  York,  where  they  resided 
until  the  22d  day  of  Angust,  1912. 

"On  the  latter  date,  in  company  with  my  hua- 
band  and  family,  we  left  New  York  for  San 
Francisco,  where  we  arrived  on  the  28th  day  of 
August,  19UL  and  have  been  redding  In  Call- 
fomia  since  the  latter  date.  My  husband,  the 
said  B.  M.  Shoemaker,  was  at  home  in  New 
York  on  the  8th  day  of  June,  1912,  and  was  not 
in  the  state  of  Illinois  between  the  16th  day  of 
May.  1912,  and  the  28d  da/  of  August  of  said 
year;  that  on  the  said  23a  day  of  August  we 

Sassed  through  Chicago  on  the  journey  from 
ew  York  to  California,  and  transferred  from 
the  Pennsylvania  Railway  cans  to  the  Chicago, 
BnrUngton  ft  Qniucy  Railroad  at  the  Unuu 
Station,  in  Chicago.'^ 

Fred  O.  Dllle  deposes  tbat,  from  abont  the 
Ist  day  of  April  to  the  30th  day  of  June  of 
the  year  1912,  he  resided  with  hla  family  In 
the  dty  of  Buffalo,  state  of  New  York,  and 
was  then  in  the  employ  of  the  Western  Union 
Telegraph  C<Hnpany ;  that  he  was  In  Buffalo 
on  the  8th  day  of  Jtme,  1912 ;  tbat  as  sucb 
employ^  he  was  under  the  supervision  of 
the  petitioner,  whtue  i^ce  was  then  In  the 
city  of  New  York. 

"I  recall  distinctly  and  so  aver,"  continues 
Dille's  affidavit,  "tliat  on  the  8th  day  of  June, 
1912,  about  the  hour  of  11  o'clock  a.  m.,  while 
in  the  city  of  Buffalo,  state  of  New  York,  1 
called  by  long  distance  telephone  at  Statler 
Hotel  said  R.  M.  Shoemaker  nt  his  office  in  the 
city  of  New  York,  state  of  New  York,  in  the 
usual  way,  by  informins  the  long  distance  op- 
erator of  the  telephone  Tine,  then  operating  be- 
tween said  cities,  that  I  desired  to  speak  to 
said  R.  M.  Shoemaker  at  his  office,  at  No.  9 
John  street,  city  of  New  York,  giving  the  num- 
ber of  his  telephone,  and  at  the  said  time  said 
R.  M.  Shoemaker  answered  said  telephone  from 
the  said  city  of  New  Xorl:,  and  I  conversed  with 
him  over  uie  teleidione  at  that  time  and  on 
that  date  and  hour.  I  am  familiar  with  his 
voice,  and  for  that  reason  and  from  the  subject- 
matter  of  the  conversation  I  know  that  it  was 
said  Shoemaker  who  answered  the  'phone  and 
was  talking  to  me  on  said  occasion."^ 

The  petltl(»ier,  In  his  affidavit,  after  deny- 
ing any  complicity  in  or  connection  with  or 
knowledge  of  the  commission  ol  the  crimes 
charged  against  him  In  the  Indictment,  states 
that  be  continuously  resided  In  the  state  of 
California  from  the  month  of  September, 
1902,  to  the  8th  day  of  December,  1911,  when, 
with  bis  family,  be  removed  to  the  dty  of 
New  York,  to  remain  in  said  cMy  temporari- 
ly; tbat  he  was  in  the  dty  of  Chicago,  coun- 
ty of  Cook,  state  ct  Illinois,  about  tbe  mid- 
dle of  the  m<»ith  ot  May,  1012,  remaining 
there  for  a  period  of  two  or  three  days,  dur* 
log  which  time  he  lived  at  the  Great  North- 
em  Hotd,  in  said  tity ;  that  lie  left  Chica- 
go not  later  than  the  21st  day  of  Ifay,  1912, 
and  returned  to  the  olt7  of  New  York,  where 
he  remained  until  the  22d  day  of  August, 


trip  to  tbe  state  of  California,  where  be 
arrived  on  the  28tta  day  of  Angnst,  1912, 
and  where  he  has  era  since  resided;  that 
on  said  journey  from  New  York  to  San  Fran- 
cisco be  passed  through  the  dty  of  Chicago 
on  tbe  2Sd  day  of  August,  1912,  and  left  that 
dty  im  the  same  day  for  Portland,  Or., 
thence  immediate  to  the  dty  of  San  Fran* 
Cisco ;  that  he  was  not  in  the  state  of  llll- 
n(^  on  tbe  8th  day  of  Jnn^  1912,  or  at  any 
time  In  tbe  months  of  June  or  July  of  said 
year,  cx  at  any  other  time  or  times  during 
said  year,  exc^  in  the  monOis  of  May  and 
August,  as  shore  stated. 

From  the  foregoing,  which  constitutes  a 
statement  In  anbstanoe  of  the  proofs  sub- 
mitted by  the  petitioner,  the  condnslon  la  in- 
evitable tiiat  the  petitioner  was  not  in  the 
state  of  Illinois  <»i  the  8th  day  of  June,  1912, 
cr  at  any  time  within  two  weeks  of  tbat  date. 
In  this  declaration  we  assume  that  the  tesa- 
mony  presented  by  tbe  petitioner  is  to  be 
given  full  credence,  and  why  not,  under  tbe 
circumstances?  As  shown,  tbe  respondent 
nowhere  declares  or  pretends  to  say  that  the 
petitioner  was  in  said  state  on  the  day  when 
tbe  crimes  are  alleged  to  have  been  commit- 
ted, and  it  follows  tfa^efore  tbat  there  is 
no  direct  proof  nptm  that  question  save  that 
which  comes  from  the  petitioner.  If  tbe 
state  had  produced  affidavits  declaring  In 
positive  and  unequivocal  language  that  tbe 
petitioner  was  in  Illinois  on  tbe  said  8th  day 
of  June,  a  situation  precluding  a  judicial  re- 
view of  the  dedsion  of  tbe  executive  might 
then  be  presented,  notwithstanding  that  the 
proofs  presented  before  the  Governor  were, 
as  Is  true  here,  by  affidavits.  But  tbe  situa- 
tion confronting  us  la  each  that  either  we 
must  give  full  weight  to  the  proofs  adduced 
by  tbe  petitioner  or  bold  that  from  sucb 
proofs,  there  being,  practically,  no  showing 
by  the  respondent  justifying  a  cwtrary  view, 
there  at  least  arises  so  grave  a  doubt  of 
the  presence  of  the  petitioner  within  the 
boundaries  of  tbe  state  of  Illinois  on  the 
date  of  the  alleged  commission  ol  tbe  crimes 
charged  In  the  Indictmwt  as  to  generate  and 
support  tbe  conviction  that,  to  lend  Judi- 
cial sanction  to  bis  removal  under  such  dr- 
cumstances.  would  Involve  an  unlawful  and 
wrongful  menace  to  and  invasion  of  his  In- 
alienable ocmstltntlonal  zii^ita. 

It  is  true,  as  a  genoral  iffoposltion,  that 
upon  the  trial  of  one  dba^ad  with  crime  it 
Is  not  required  tbat  the  peopAe  shall  prove, 
in  order  to  sustain  a  oonvletiiBi,  that  sudi 
crime  was  committed  at  tbe  precise  date 
specified  In  the  indlctnmt  Tbe  general  rule 
at  the  trial  Is  tba^  althou^  tbe  crime  may 
be  alleged  to  have  been  committed  an  a 
specific  dat^  proof  that  the  crime  was  com- 
mitted on  some  date  within  the  period  be- 
yond which  tbe  prosecutioo  of  ona  charg- 
ed with  the  crime  would  be  barred  the 
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Statute  of  UmltatiCT^  would  be  sufflcdent, 
and  a  oonvlctloa  vpoa.  such  proof,  so  far  as 
tbat  fact  was  concerned,  properly  niAdd. 
Bnt  tbere  Is  no  analogy  between  that  prop- 
poedtlon  and  tbe  one  here,  where,  to  constl- 
tote  Um  a  fngltlTe  from  Justice^  It  Is  In^ 
dispoiaably  neeessary  to  show  Uiat  the 
aaa  whoee  extradition  Is  sought  was  in  the 
demanding  state  at  the  exact  time  <tf  the 
conuDlsskm  of  the  offense  with  whlcb  he  is 
here  disiged.  As  Is  said  In  the  case  of 
Hyatt  T.  Corfcran,  188  n.  S.  601,  28  Sup.  Gt 
406,47  L.  Bd.  657: 

"That  the  proaecatioii  on  th«  trial  of  each  an 
indictment  need  not  prove  with  exactneu  the 
comionBion  of  the  crime  at  the  very  time  alleged 
in  the  Indictment  is  immaterial.  The  indict- 
ments In  thia  caae  named  certain  dates  as  the 
times  when  the  crimes  were  committed,  and 
where  in  a  proceeding  like  this  there  is  no  proof, 
or  offer  of  proof,  to  show  that  the  crimes  were 
in  truth  committed  on  some  other  day  than  those 
named  in  the  indictments,  and  tbat  the  dates 
therein  named  were  erroneously  stated,  it  is 
sufficient  for  the  party  charged  to  show  that  he 
was  not  in  the  state  at  the  times  named  in  the 
indictments;  and  when  those  facts  are  proved 
BO  that  there  it  no  dispute  in  regard  to  them, 
and  tbere  is  no  claim  of  any  error  in  the  dates 
named  in  the  indictments,  the  facta  so  proved 
are  sufficient  to  show  that  the  person  was  not 
in  the  state  when  the  crimes  were,  if  ever,  com- 
mitted. *  *  *  It  is  difficult  to  see  how  a  per- 
son can  be  said  to  have  Sed  from  the  state  In 
which  he  is  charged  to  iiave  committed  some 
af:t  amounting  to  a  crime  against  that  state, 
when  in  fact  he  was  not  within  the  state  at 
the  time  the  act  is  said  to  have  been  committed. 
How  can  a  person  flee  from  a  place  tbat  he 
was  not  in?  He  could  avoid  a  place  that  he 
had  not  been  in ;  he  could  omit  to  go  to  it ;  but 
how  can  it  be  said  with  accuracy  that  be  has 
fled  from  a  place  In  which  be  had  not  been 
present?  This  is  neither  a  narrow,  nor,  as  we 
think,  an  incorrect,  interpretation  of  the  stat- 
ute. It  has  been  m  existence  since  1793,  and 
we  have  found  no  case  decided  hj  ttiis  court 
wherein  it  has  been  held  that  the  statute  cov- 
ered a  case  where  the  party  was  not  in  the  state 
at  the  time  when  the  act  is  alleged  to  have  been 
committed.  We  think  the  plain  meaning  of  the 
act  requires  such  presence,  and  that  It  was  not 
Intended  to  include,  as  a  fugitive  from  the  jus- 
tice of  a  state,  one  who  bad  not  been  in  the 
etate  at  the  time  when,  if  ever,  tbe  offense  was 
committed,  and  wbo  had  not  therefore  In  fact 
fled  therefrom." 

From  the  foregoing  conslderationa,  we  are 
persuaded  that  It  la  onr  duty  to  discharge 
tiie  prisoner  from  the.  custody  of  the  agent 
(a  the  state  of  Illinois  and  from  the  conse- 
qnent  restraint  of  his  person,  and  It  is  so 
ordered. 

We  concur:  OHIPMAN,  P.  J.;  BUR- 
NETT, J. 

On  Petition  for  Rehearing. 

CHIPBAAN,  P.  J.  [7]  In  an  opinion  filed 
Sqitember  SO,  1014,  in  the  abore^tltled 
cause,  by  Mr.  Justioe  HART,  speaking  tor  the 
court,  the  facta  and  the  law  were  very  fully 
gone  Into,  and  Om  coniduiion  reudied  was 
that  tibe  prisoner  should  be  discharged,  and 
it  was  80  ordered.  19  GaL  App.  Dec.  470. 
We  are  now  asked  to  grant  a  rehearing  npcm 
tbe  ground  ttiat: 


m 

"This  case.  If  permitted  to  stand  under  the 
present  decision,  will  be  of  far-reaching  impor- 
tance as  a  precedent  throughout  the  states  of 
the  Union,  and  It  is  highly  important  that  tbe 
greatest  measure  of  opportunity  of  full  discus- 
sion of  every  possible  nature  of  the  law  should 
be  gzantad.'' 

Some  authorities  not  called  to  our  attention 
at  tbe  argument  of  tlie  case  are  dted  in  the 
petltim,  but  we  cannot  see  that  they  cast 
additional  light  upon  tbe  questions  InTOIved. 
However  this  may  be,  we  should  feel  inclined, 
out  of  abundant  caution,  to  grant  the  peti- 
tion were  there  not  an  insuperable  objec- 
tion in  view  of  the  nature  of  tbe  case 'and 
the  dedslons  ot  the  Supreme  Court  upon  the 
question  of  a  ri^t  to  a  rehearing. 

In  Ex  parte  Robinscai,  71  CaL  611, 12  Pac 
705,  R(ri»inson  petitioned  the  Supreme  Court 
for  a  writ  of  habeas  corpus  and,  after  due 
hearing,  he  was  remanded  by  order  ctf  the 
court.  He  filed  a  petition  for  rehearing  and, 
in  refusing  to  consider  bis  petition,  tbe  court 
made  the  following  order: 

"The  Court.  Petition  for  rehearing  denied. 
There  is  no  practice  here  allowing  petitions  for 
rehearing  in  cases  of  habeas  corpus." 

Ex  parte  Williams  was  a  habeas  corpus 
case  decided  by  this  court  In  July,  1906,  and 
tbe  petitioner  was  discharged.  7  Cal.  Unrep. 
Gas.  801,  87  Pac.  560.  He  applied  to  the  Su- 
preme Court  for  a  hearing  in  that  court,  un- 
der the  provisions  of  article  6,  i  4,  of  tbe 
Constitution.  The  petition  was  denied. 

"Per  Curiam.  Tbe  application  for  an  order 
transferring  the  above-entitled  cause  from  the 
District  Court  of  Appeal  to  the  Supreme  Court 
for  hearing  and  determinatioa  after  judgment  in 
the  said  district  court  of  appeal  is  denied ; 
a  maiorit7  of  the  justices  of  this  oturt  being  of 
the  opinion  that  the  constitational  provision 
with  reference  to  the  transfer  of  cases  from  tbe 
District  Court  of  Appeal  to  the  Supreme  Court 
has  no  application  in  matters  of  habeas  corpus." 

In  Ex  parte  Zany.  164  Cal.  724,  130  Pac. 
710,  a  petition  was  ffled  In  this  court  for  a 
writ  of  habeas  corpus  and  denied.  20  Cal. 
App.  360,  129  Pac.  295.  Zany  petitioned  tbe 
Supreme  Court  to  have  the  cause  there  heard 
as  was  done  In  the  Williams  Case,  supra. 
The  court,  speaking  through  Mr.  Justice  An- 
gellottl.  Justice  Shaw  alone  dissenting,  again 
held  that  "it  had  no  power  to  transfer  In 
habeas  corpus  proceedings."  The  question 
was  fully  examined,  the  provision  of  the  Con- 
stitution carefully  analyzed,  and'  the  reasons 
very  clearly  given  for  denying  tbe  right  It 
seems  to  us  that  tbe  full  force  of  the  reason- 
ing la  equally  applicable  where  a  shearing 
is  sought  in  this  court,  after  It  has  either 
remanded  or  dlsdiarged  the  petitioner. 

Tbe  contentlmi  of  tbe  Attorney  General  is 
that  since  the  dedsimi  of  the  Supreme  Court 
in  the  Robinson  Case,  supra,  the  law  has 
been  changed  so  that  tbe  petitioner  may  be 
admitted  to  ball  pending  tbe  bearing,  and 
hence,  the  question  of  his  present  liberty  be- 
ing no  longer  InTolved,  he  is  derived  of  no 
right  if  after  the  order  of  his  discbarge  the 
court  should  retain  the  power  and  exercise  It 
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were  decided  since  the  law  was  so  changed 
as  to  allow  a  petitioner  to  give  ball  for  his 
appearance  pending  the  hearing  on  his  peti- 
tion for  the  writ  The  question  is  whether, 
under  the  provisions  of  the  Constitution  cre- 
ating the  District  Court  of  Appeal,  Its  Judg- 
ment in  habeas  corpus  cases  Is  to  be  r^arded 
the  same  as  its  judgments  in  mandamus,  cer- 
tiorari, and  prohibition,  which  latter,  as  has 
been  held,  do  not  become  final  until  "the  ex- 
plra'tlon  of  30  days  after  the  same  shall  have 
been  pronounced."  Noel  v.  Smith,  2  Cal.  App. 
158,  S3  Pac  167. 

In  Dawson  v.  Superior  Court,  158  Cal.  73, 
110  Pac.  470,  It  was  held  that  In  prohibition 
cases  the  judgment  of  a  District  Court  of  Ap- 
peal may  be  transferred  to  the  Supreme  Court 
for  reconsideration  and  decision. 

The  Constitution  provides  as  follows: 

"The  said  court  (District  Court  of  Appeal) 
shall  also  have  power  to  issue  writs  of  manda- 
maa,  certiorari,  prohibition,  and  habeas  corpus. 
♦  •  •  The  supreme  court  shall  have  power 
to  order  any  cause  pending  •  •  *  before  a 
District  Court  of  Appeal  to  be  h«ard  and  deter- 
mined by  the  supreme  court  The  order  last 
mentioned  may  be  made  before  judgment  .has 
been  pronounced  by  a  District  Court  of  Appeal, 
or  witbln  thirty  days  after  such  judgment  shall 
have  become  final  therein.  The  judgments  of 
the  District  Courts  of  Appeal  diall  become  final 
therein  upon  the  expiration  of  thirty  days  after 
the  same  shall  have  been  pronounced."  Const, 
art.  6,  i  4. 

The  Attorney  General  contends  that  a  Judg- 
ment of  the  District  Court  of  Appeal  In  a 
habeas  corpus  case,  so  far  as  concerns  its 
finality,  does  not  differ  from  a  Judgment  in 
mandamus  or  prohibition.  If  it  is  final  lu  the 
sense  that  Judgments  In  prohibition  and  man- 
damus cases  are  final,  it  must  follow  that,  as 
In  these  latter  cases.  It  may  be  reconsidered 
in  this  court  before  the  expiration  of  30  days 
from  ita  rendition  and  by  the  Supreme  Court 
before  the  expiration  of  60  days,  as  are  the 
other  cases  mentioned.  But  the  Supreme 
Conrt,  in  the  Zany  Case,  supra,  distinctly 
held  that  t3ie  provision  of  the  Constitution 
declaring  that  "the  Judgments  of  the  Dis- 
trict Courts  of  Appeal  shall  become  final 
therein  upon  the  expiration  of  thirty  days 
after  the  same  shall  have  been  pronounced" 
is  not  applicable  to  habeas  corpus  proceed- 
ings. Attention  Is  invited  to  the  fnll  di»> 
cussion  of  the  anestlon  and  the  reasons  given 
for  Its  decision  by  the  Supreme  Court,  which 
we  do  not  deem  it  necessary  to  here  repeat 

It  will  be  observed  that  the  Supreme  Court 
says  that: 

"A  habeas  corpus  proceeding  cannot  fairly  be 
said  to  be  so  'pending*  at  any  time  after  judg- 
ment by  such  court  Such  a  proceeding  is 
finally  and  definitely  ended  bv  the  judgment, 
and,  if  the  petitioner  be  ordered  discharged 
thereby,  be  is  at  once  restored  to  liberty." 


uuLure  umi,  ite  uiuy  hl  uu\x  uuve  reiiei  uy  uu 
original  petition  to  the  Supreme  Court  for  a 
writ  without  waiting  the  expiration  of  60 
days,  we  can  see  no  reason  why  our  Judgment 
discharging  the  petitioner  should  in  effect 
suspended  for  30  days  with  the  right  on 
the  part  of  tlje  respondeat  during  that  period 
to  demand  a  rehearing  in  this  court  The 
provision  of  the  Constitution  under  which 
this  right  is  now  claimed  must  be  held  to 
apply  equally  to  a  Judgment  of  discharge  as 
well  as  to  a  Judgment  remanding  the  peti- 
tioner. The  very  object  of  the  Constitution 
was  to  give  opportunity  to  have  the  jude- 
menta  of  the  District  Courts  of  Appeal  recon- 
sidered by  the  Supreme  Court.  But  as  ha- 
beas corpus  cases,  as  has  been  decided  by 
the  Supreme  Coiut,  are  not  of  the  class 
which  may  be  thus  reconsidered,  it  would 
seem  to  follow  that  a  proceeding  of  this  na- 
ture, as  the  Supreme  Court  lias  also  decided, 
"is  finally  and  definitely  aided  by  the  judg- 
ment," whether  it  be  a  Judgment  denying  or 
granting  the  writ 

We  attach  no  special  algniflcanoe  to  the 
fact  that  the  petitioner  may  now  be  allowed 
to  give  ball  ^  his  appearance  pending  the 
hearing  of  his  application.  The  object  of 
the  writ  Is  to  test  the  legality  of  bis  restraint 
and  until  he  Is  discharged  he  cannot  be  said 
to  be  at  liberty,  and  when  discharged  we  do 
not  think  there  Is  any  provision  of  law,  and 
certainly  no  rule  of  practice,  whereby  he 
may  again  be  brought  before  the  court  and 
compelled  to  show  cause  why  the  order  dis- 
charging him  should  not  be  vacated  and  his 
petition  reheard.  The  object  of  the  writ  is 
not  merely  to  relieve  the  petitioner  from 
present  physical  restraint,  but  from  all  re- 
straint which  is  being  Imposed  upon  him  by 
his  Illegal  detention.  Oburch  on  Habeas  Cor- 
pus, S  87. 

We  have  exercised  the  power  to  grant  re- 
hearings,  in  ordinary  casee,  upon  petition 
filed  within  the  30  days  mentioned  In  the  Con- 
stitution, and  would  probably  vacate  a  Judg- 
ment upon  our  own  motion  within  that  time 
if  we  thought  an  errer  had  been  committed. 
But  we  have  no  such  power  under  the  Con- 
stitution after  our  Judgments  have  become 
final ;  the  only  source  of  relief  then  open  to 
a  party  Is  by  petition  to  the  Supreme  Court 
under  the  rules  of  that  court  Paragraph  3, 
rule  30  (119  Pac.  xiv).  As  we  have  seen, 
neither  the  provisions  of  the  Constitution  nor 
the  rules  of  the  Supreme  Court  apply  to 
habeas  corpus  cases.  It  hence  follows  tliat 
we  cannot  grant  a  rehearing  in  such  cases. 

Tbe  petMon  la  denied. 

We  eoncnr:  HA&T,  3. ;  BnKNDTT.  X 
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COLUBA  ft  H.  R.  CO.  y.  GLBNN  et  aL 

(Civ.  1210.) 

(District  Court  of  Appeal,  Tbird  District,  Cali- 
fornia.   Oct.  27,  1914.) 

1.  Appeal  and  Ebbob  (S  970*)— Nbw  Tbial 

(I  71»)— HlOHT  TO— DlSCEETION    OF  LOWEB 

Court. 

When  the  evidence  ia  conflicting,  the  grant- 
ing or  refusing  of  a  new  trial  rests  peculiarly 
in  the  discretion  of  the  lower  court,  and  the 
appellate  court  will  interfere  only  in  a  plain 
ca»c  of  abuse. 

[Ed.  -Vote.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3871-3873.3877;  Dec.  Dig. 

fc979:•  New  Trial,  Cent.  Dig.  H  144,  146; 
ec.  Dig.  8  71.»] 

2.  Eminent  Douaxn  (|  224*)— Condemnation 
Pboceedings— Nbvp  Trials, 

The  rule  that  the  granting  of  a  new  trial 
rests  peculiarly  in  the  discretion  of  the  lower 
court  applies  in  condemnattOD  Bulta. 

[Ed.  Is'ote.— For  other  cases,  see  £iininent  Do- 
main. Cent  Dig.  §§  674-579 ;  Dec  Dig.  g  224.*} 

3.  EuiKEKT  Domain  (J  96*)— Condemnation 
Suits— £  VI DE  NCE— Dam  AGES. 

"Where  part  of  a  tract  of  land  is  taken  for 
a  railroad  ri^rht  of  way,  the  question  of  dam- 
Bgefl  to  the  remainder  depends  upon  its  depre- 
ciation in  value,  so  evidence  that  the  right  of 
way  would  probably  cast  flood  waters  on  the 
land  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S$  245-249;  Dec.  Dig.  §  96.*] 

4.  Eminent  Domain  (J  224*)— Pbocbedikos— 

AB8E88MENT  OF  DAMAGES. 

In  a  proceeding  for  the  condemnation  of  a 
right  of  way,  where  there  was  an  award  of 
more  than  $40,000  for  cooaequential  damages  to 
the  land  not  taken,  on  the  theory  that  the  rail- 
road embankment  would  cast  flood  waters  there- 
on, the  granting  of  a  new  trial  on  the  ground  of 
excessiveness  of  damages  held  not  error. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main, Cent.  Dig.     574-579;  Dec.  Dig.  S  224.*] 

Appeal  from  Sui)erior  Court,  Glenn  Coun- 
ty ;  Wm,  M.  Finch,  Judge. 

Condemnation  by  the  Colusa  &  Hamilton 
Railroad  Company  against  Charles  H.  Qleun 
and  others.  From  an  order  granting  plai!Dtil¥ 
a  new  trial  after  Judgment  of  condemnation 
and  assessment  of  damages,  defendants  ap- 
peal. Affirmed. 

See,  also,  144  Fac.  994. 

Ben  Gels,  of  Willows,  for  appellants. 
Frank  Freeman,  of  Willows,  t<x  respondent. 

BUBNETT,  3.  The  action  was  to  COBc 
denm  a  right  of  way  100  feet  wide  and  oom* 
prising  altogether  12.13  acres  of  land.  The 
jury  found  that  the  value  of  the  said  strip 
was  the  sum  of  $260  per  acre  at  the  ttme  of 
the  Issuance  of  the  summons,  or  a  total  of 
^,0^.50;  that  the  damages  to  the  larger 
tract  of  whi<dL  said  strip  formed  a  part  by 
r»Bon  of  its  sereranoe  and  the  constme- 
tlon  of  the  railroad  was  the  sum  of  $41,400; 
a^d  that  the  cost  of  the  nec^sary  fences 
would  be  the  sum  of  fl,fiOO,  making  a  total 
award  of  946,332.60.  Thereafter  findings  of 
fact,  condnslons  cft  law,  and  a  preliminary 
order  for  condemnation  were  duly  signed 


and  filed  tj  the  trial  oonrt.  In  dne  time 
plaintiff  gave  notice  of  its  Intention  to  move 
for  a  new  trial  on  all  the  statutory  grounds, 
and  the  court  made  the  f<riJlowlng  order: 

"Plaintiff  having  heretofore  moved  for  a  new 
trial  in  this  cause,  and  the  same  having  been  ar> 
gued,  submitted,  and  taken  under  advisement  by 
the  court,  and  the  court  having  considered  the 
matter  and  being  fully  advised  in  the  premises, 
hereby  grants  said  motion  few  a  new  trial,  and 
it  is  so  ordered  on  the  groand  that  the  amount 
awarded  defendant  by  the  jury  as  damages  is 
excessive." 

From  this  order  the  appeal  Is  taken. 

[1,  2]  It  would  be  an  utter  waste  of  time 
and  effort  to  consider  the  appeal  at  length 
as  the  case  comes  clearly  wfthln  the  well- 
establlahed  principle  that  when  evidence  is 
conflicting  the  granting  or  refusing  of  a  new 
trial  rests  peculiarly  In  the  discretion  of  the 
court  below,  and  that  the  appellate  court 
will  interfere  only  In  case  of  a  plain  abuse 
of  such  discretion,  and,  furthermore,  that 
the  party  alleging  error  must  show  the  abuse 
of  discretion.  Hall  v.  Bark  "Emily  Bannli^," 
33  Cal.  625.  The  same  rule  applies  to  con- 
demnatloD  proceedings  as  to  other  civil  ac- 
tions. San  Diego  Land  Co.  v.  Neale,  88  Cal. 
50,  25  rac  977,  11  L.  E.  A.  604. 

[3,  4]  The  evidence  here  was  essentially, 
emphatically,  and  irrecondlably  conflicting, 
lis  shown  by  the  testimony  set  fArth  in  re- 
spcmdrait's  brief,  with  tbs  repetition  of  which 
we  deem  It  unnecessary  to  burden  the  record. 
There  Is  nothing  to  indicate  that  In  the  or- 
der complained  of  the  court  abused  its  dis- 
cretion. ■  On  the  contrary,  we  must  assume 
that  the  court  acted.  In  good  faith  upon  the 
conviction  that  the  verdict  was  unjust,  and 
it  must  be  said  that  an  inspection  of  the  rec- 
ord discloses  1^1  Justlflcatloa  for  that  con- 
viction. 

One  of  the  Important  controverted  qum- 
tions  of  tlte  trial,  to  which  brief  attention 
will  be  given,  related  to  probable  damages 
from  flood  waters  that  might  be  held  on  the 
severed  tract  by  reason  of  the  construction 
of  plaintifl's  proposed  railroad.  The  con- 
^deration  was  suggested  by  this  interroga- 
tory: 

"Would  the  construction  of  the  railzoad  as 

proposed  and  testitied  to,  cause  flood  waters  of 
the  Sacramanto  river,  when  thuy  roach  the  pro- 
posed coDKtructeil  railroad,  to  hold  the  waters 
back  upon  the  lands  of  Charles  Glenn  that 
would  not  be  held  if  the  railroad  wasn't  there, 
or  wasn't  built  in  accordance  with  the  proposed 
plan  as  testified  to?* 

This  was  followed  by  a  question  whether 
thereby  damage  would  be  caused  to  the  laitd 
of  said  Glenn  not  sought  to  be  taken.  The 
court  at  flrst  sustained  an  objection  to  each 
of  these  questicftis,  but  afterwards  changed 
its  ruling  and  held  that  such  evidence  is  ad- 
missible. The  court  stated  its  reasons  for 
so  holding,  citing  many  decisions  in  support 
of  its  oplni<ai. 

We  may  refer  to  only  one  of  these  cases 
In  which  the  rule  Is  undoubtedly  correctly 


•For  other  easas  ses  sun  toplo  and  ssetlon  NUUBSR  In  Deo.  Dig.  «  Am.  Dig.  Kej-No.  BwIm  ft  Bep'r  Indexes 
144P.-63 


Digitized  by  Google 


preme  Court  of  Iowa  said : 

"The  role  of  damage  is  the  differeoce  between 
the  value  of  the  land  immediately  before  and 
aftrr  the  taking  of  the  right  of  way.  •  •  « 
Thr  real  qaeation  in  such  cases  being  how  much 
haa  the  market  value  of  the  property  been 
diminished  by  taking  the  right  of  way  therefrom, 
it  is  manifest  that  in  determining  and  fixing 
such  damages  all  matters  and  conditions  which 
may  reasonably  be  erpect^  to  follow  the  loca- 
tion and  operation  of  the  road  and  affect  the 
value  of  the  land  should  he  considered." 

Many  iUuatrattons  of  the  rule  are  given 
in  that  and  other  opinions,  but  we  need  not 
reproduce  thenu  If  there  la  a  reasonable 
probability  that  the  construction  of  plain- 
tiff's railroad  as  contemplated  will  augment 
the  damage  to  the  land  caused  by  flood  wa- 
ters, of  course,  this  is  a  drcumstanoe  to  be 
considered  by  the  Jury  In  arriving  at  a  prop- 
er award.  Whether  Oiete  Is  soch  reasonable 
probability  la  a  matter  oC  opinion  based  up- 
on certain  physical  facts  which  are  detailed 
by  some  of  the  witneasea. 

From  plaintiff's  showing  the  inference 
wonld  follow  that  no  probable  damage  would 
enaoe  from  thla  source  ftnd  that  the  maitet 
value  of  the  land  would  not  be  affected  by 
this  drcnmstance.  For  instance,  H.  M.  IDt- 
chell  testlfled: 

"When  the  flood  waters  reach  the  railroad  em- 
bankment it  would  not  check  its  flow.  It  woald 
deflect  the  water  to  the  south  and  change  its 
direction,  but  it  would  not  hold  the  waters  back 
at  alL  The  channel,  as  it  now  is  on  the  Qlenn 
place,  would  not  be  ch&nged.  If  there  was  twice 
as  much  water  held  back  on  the  Oleno  place 
east  of  the  railroad  ruht  of  way,  by  reason  of 
the  construction  of  the  railroad,  the  channel 
could  not  b«  narrowed,  and  it  would  not  take 
any  longer  for  the  water  to  pass  off  the  Glenn 
place  than  it  does  now,  for  under  that  assump- 
tion it  would  tiave  four  times  the  velocity  and 
pass  off  in  the  same  length  of  time  as  now.  The 
treaties  that  we  have  located  on  tills  road  will 
take  care  of  all  the  water  that  comes  on  the 
Glenn  place,  no  matter  where  it  comes  from." 

There  was  expert  evidence,  however,  on 
behalf  of  defendant  to  the  effect  that  the 
railroad  as  intended  to  be  constructed  would 
hold  back  the  water  on  something  like  480 
acres  of  land.  On  this  assumption  the  opin- 
ion was  expressed  that  the  market  valne 
would  be  greatly  depredated.  We  are  not 
prepared  to  say  that  tbere  was  no  basis  for 
such  oidnion. 

The  matter  Is,  of  coarse,  somewhat  specu- 
lative, depending  upon  various  contingencies; 
but  If  thereby  the  market  value  of  the  land 
is  diminished  defendant  has  the  right  to 
make  proof  of  it,  and  there  is  no  available 
method  by  which  to  show  ttiia  fact  except 
through  the  opinion  of  competent  witnesses. 
The  Inquiry  should,  of  course,  be  very  care- 
folly  conducted,  and  ncoe  but  gualifled  wi1> 
nessea  should  be  allowed  to  exprera  an  opin- 
ion for  the  assistance  of  the  }nry.  This 
character  -  of  evidence  is  gen»ally  unsatis* 
factory  and  often  misleading,  but  as  to  this 
point  no  different  proof  seems  possible. 


the  lower  court  without  any  further  snggee- 

tl<ms. 

The  order  is  afllrmed. 

We  concur:  GHIPUAN,  P.  J.;  HABT,  J. 


OOLVBA  A  H.  R.  CO.      QLBNN  et  SL 
(Cav.  No.  1211.) 
(Z>istrict  Oourt  of  Appeal,  Third  District,  Gali- 
fOmia.    Oct.  27,  1914.) 

Appeal  from  Superior  Court,  Glenn  Connty; 
Wm.  M.  Finch,  Judge. 

Condemnation  proceedings  by  the  Colusa  & 
Hamilton  Kallroad  Company  against  Charles  H. 
Glenn  and  others.  Fnun  the  jadgment,  plain- 
tiff appeals.   Judgment  vacated. 

Ben  Ods.  of  Willows,  for  appellant.  I^ank 
Freeman,  of  Willows,  for  respondents. 

PGR  CURIAM.  This  is  an  appeal  from  the 
judgment  taken  by  plaintiff.  As  we  have  this 
day  affirmed  the  order  granting  the  motion  for 
a  new  trial  (No.  1210»  144  Pac  00^.  and  the 
effect  of  that  order  was  to  vacate  the  judgment 
it  is  unnecessary  to  make  any  fiunnal  dispoiltiim 
of  tiiiB  appeal 


STATB  T.  FRISHMAN  et  aLt 
(Nos.  10441,  19442.) 
(Supreme  Court  of  Kansas.    Dec  12,  1914J 

{Sytlabiu  »y  the  Court,) 

Injunction  (|  219*)— Violation— Taudttt 

—Defense. 

A  temporary  Injnnctioo  described  the  lots 
as  In  block  44.  The  permanent  injunction  de- 
scribed them  as  in  block  40,  but  expressbr  made 
the  temporary  Injunction  permanent  Two  ac- 
cusations charged  the  defendants  with  contempt 
by  violating  the  permanent  injunction  covering 
the  lots  in  block  44.  Both  accusations  were 
heard  the  same  day  when  the  journal  entry  was 
amended  nunc  pro  tunc,  correcting  the  error  in 
the  description.  HM,  tbst  such  error  conafi- 
tuted  no  d^enae. 

rE!d.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  SI  4S9-441;  Dec.  Dig.  {  219.*] 

Appeal  from  District  Court,  Leavenworth 
County. 

Simon  Frlshman  and  others  were  convicted 
in  two  cases  of  contempt  for  having  violated 
an  Injunction  and  aiveal.  Affirmed. 

Floyd  E.  Harper  and  Jamea  B.  Kelsey, 
both  of  Leavenworth,  for  appellants.  3.  S. 
Dawson,  Atty.  Qea.,  and  U.  N.  HeNaog^ton, 
of  Leavenworth,  for  the  State. 

WEST,  J.  Tbe  defendants  were  adjudged 
guilty  ot  contempt  for  having  violated  an  in- 
junction, and  appeal,  doming  ttiat  what- 
ever they  did  was  upon  other  premises  than 
Itiose  covered  by  the  order.  In  S^tomber, 
1906,  a  petition  was  filed  against  certain  de- 
fendants allied  to  be  fMiiit*i«i<wg  a  nolsai^ 
on  lota  80^  81.  and  82  In  block  44,  dty  of 
Leavenworth,  and  piiafging  that  on  sncb 
real  estate  a  two-story  brick  tKudiMes  build- 
ing, known  as  801  Shawnee  street,  was  lo< 
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cated,  In  wUdi  bnlMinir  sndi  nuisance  was 
maintained.  A  temporary  injunction  was 
granted  by  which  the  defendants  were  en- 
joined from  malntalnlnff  a  nuisance  on  lots 
31,  and  32  In  block  44.  the  order  em- 
bracing none  bat  the  defeodants,  their 
agents,  employes,  and  sncoesson.  In  April, 
1009,  a  permanent  mjnnctton  was  granted 
describing  lots  90^  Sl^  and  S2  In  block  40,  and 
adjudging  that  a  nuisance  had  been  main- 
tained Uiereon  and  enjoining  the  deftaidants, 
their  agents,  and  all  persons  whomsoever  from 
keeping  a  nuisance  on  such  premises.  A 
part  of  the  order  was  that  the  temporary  In- 
junction be  made  pomanrat  and  perpetual. 
In  the  accusations  these  defendants  were 
cba^ed  with  haTlng,  In  violation  of  the  per^ 
mnnwit  Injunction,  maintained  a  nuisance  on 
lots  30,  31,  and  32,  block  44.  and  In  the 
buildings  and  places  ai^nrtoiant  thereto. 

It  Is  quite  dear  Uiat  the  original  tem- 
porary Injunction  coTa«d  certain  lots  on 
block  44,  and  while  U  Is  my  llkc^  that  the 
permanent  Injunction  was  Intended  to  cover 
the  same  lots.  It  In  fact  coveved  loti  of  the 
same  number  In  bloA  40,  the-flndlng  of  the 
ooort  being  that  tiie  def»dants  had  main- 
tained a  nuisance,  not  oo  block  44,  but  on 
block  40,  and  hence  they  were  permanenUy 
Mijolned  from  cmtlnulng  the  same.  The 
fact  that  the  order  Included  making  the  ton- 
porary  Injunction  permanent  Indicates  more 
strongly  a  mistake  in  the  number  of  the  block 
unnoticed  than  an  Intention  to  decree  a  per- 
manent Injunction  against  one  piece  of  prop- 
erty, and  a  temporary  Injunction  against  an- 
other on  which  no  nuisance  had  been  found 
to  exist 

In  case  18442,  It  having  been  shown  that 
the  St  Elmo  Hotel  was  situated  on  block  44, 
leave  was  asked  to  amend  the  accusation  to 
conform  to  the  proo^  and  sudi  leave  was 
granted,  and  it  aj^iears  that  npon  showing 
to  the  conrt  that  the  original  petition  prayed 
for  an  Injunction  on  block  44,  and  that  the 
original  entry  showed  a  Judgment  against 
block  40,  an  order  was  asked  nunc  pro  tunc. 

"To  the  nanc  i>ro  tunc  order  the  attorney  (or 
the  appellants  objected  and  insisted  that  the  ap- 
peUants  b«  dismissed,  to  which  the  court  rated 
the  contrary,  and  held  that  the  iDjunction  waa 
on  lota  30,  31,  and  82  In  Hock  44,  Leavenworth 
city  proper," 

We  suppose  this  means  that  the  trial  court 
granted  the  order  nunc  pro  tunc  and  amend- 
ed the  Journal  entry  to  cover  block  44  only, 
and  we  do  not  see  how  the  deCoidants  In  No. 
19442  have  been  materially  prejudiced.  No 
Buch  suggestlcm  appears  in  case  No.  19441, 
but  the  accusations  In  both  caaea  were  heard 
on  the  same  day,  and  the  corrected  journal 
entry — H  any  correction  was  necessary — gave 
the  defendants  full  opportunity  to  meet  the 
real  Issue  without  mistake  or  misunderstand- 
ing. At  all  events,  the  temporary  Injunc- 
Uon  correctly  described  the  lots,  and  the  per- 
manent injunction  expressly  made  the  tem-  i 
porary  wder  perpetual  and  as  there  was  evl-  : 


dence  to  support  the  acensatlonB  In  other 
respects,  the  defendants  cannot  escape  be- 
cause tlie  lots  were  not  twice  correctly  de- 
scribed In,  the  Journal  entry.  State  v.  Por- 
ter, 76  Kan.  411,  91  Pac.  1073,  13  Ll  B.  A. 
(N.  S.)  462;  State  v.  Flshback,  79  Kan.  679, 
100  Pac.  656;  State  v.  Pittsburg,  80  Kan.  710, 
104  Pac.  847,  28  L.  R.  A.  (N.  S.)  226,  133  Am. 
St  Rep.  227;  State  ex  reL  t.  City  of  Coffey- 
viUe,  00  Kan.  164,  133  Pac.  711;  23  Cyc. 
856 ;  note  20,  Ann.  Cas.  118. 

The  Ju^^ents  are  therefore  affirmed.  All 
the  Jualloes  onuurring. 


HAUGHTOM  v.  80ULB  «t  at  (No.  l887a)t 
(SupreuM  Court  of  Kansas.   Dee.  13,  1914.) 

(fiyllo&M  by  th«  Court.) 
Kbtoffkl  (I  68*)~OBODNOS--AccEFTA.Noa  or 

TlNDBa— PUBOHASB-MOKKT  NOTS. 

Where  A.,  ob  owner  of  an  interest  In  a  cer^ 
tain  partQersbip  property,  sells  such  Interest  to 
B.  and  accept*  the  promissory  note  of  B.,  with 
a  surety,  for  the  purchase  price,  and  where 
thereafter  IttigatioB  ia  Institated  wnich  may  af- 
fect A.*s  Interest  in  the  property,  and  B.,  with 
knowledge  thereof,  attempts  to  snrfender  the 
property  to  A,,  which  A.  at  tbt  time  neither  ac- 
cepts nor  refuses,  but  thereafter,  with  his  for- 
mer partners,  Joins  in  a  bill  of  sale  of  the  prop- 
erty to  other  parties  and  accepts  such  propor- 
tionate riiare  of  such  purchase  price  as  bis  lor- 
mer  interest  wtfuld  have  entitled  him  to,  and 
also  procures  a  judgment  that  B.  has  no  interest 
In  tbe  property,  held,  that  A.  will  not  be  heard 
to  say  that  he  has  not  accepted  a  return  of  tbe 
property  from  B.  or  that  B.  or  his  surety  is 
still  indebted  to  him  for  the  note  given  for  the 
purchase  price. 

[Ed.  Note.— For  otiier  eases,  ssa  Bstondi 
Cent  Dig.  Ii  165-169;  Dee.  &g.  t  68.*] 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  Ralph  Soule  and  othois  against 
JcAin  Haughton.  From  an  adverse  Judgment 
defendant  appeals.  Affirmed. 

BL  Bl  Suddock,  of  Emporia,  for  appellant 
Howard  J.  Hodgson,  JOurAm,  B.  F.  Wither, 
ot  Madison,  and  Ooidmi  A.  Badger,  of  Eu- 
reka, tor  appdlees. 

SMITH,  J.  In  May.  1906,  the  appellant 
JfOm  Haughton,  and  A.  Heidrlck.  W.  D.  UtAA- 
rick,  Shaw,  and  Bnrrls  discussed  the  idea 
of  buying  a  dillUng  rig  and  appliances  for 
the  purpose  ct  drilling  wdls  for  the  discov- 
ery of  oil  and  gas.  Bhaw  stated  that  he  knew 
of  such  a  rig  and  appliances  which  could 
be  bought  for  fl.800,  and  that  It  would  coat 
$200  to  fl&ove  It  to  Madison ;  that  he  would 
put  in  ^00  If  the  other  parties  would  ad- 
vance the  balance.  This  was  agreed  to. 
Shaw  wait  to  Langdon,  Kan.,  and  on  his  re- 
turn reported  that  he  had  contracted  to  buy 
a  rig  and  appliances  at  91,800  and  had  paid 
$800  on  tbe  purchase  price;  that  the  balance 
was  to  be  paid  on  or  before  June  1st  and 
exhibited  a  written  agreement  between  him- 
self and  one  Worley,  to  that  eOect.  The 
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and  ^00  for  moving  the  rig.  Sbortly  thero- 
after  -tbey  formed  a  partneiBtalp  called  the 
Madison  Drilling  Company  and  agreed  that 
the  Interest  of  Shaw  In  the  partnership 
should  be  >/so.  and  A.  Heldricic  '/to.  Hanfl^- 
ton  B/ao.  Burris  Vio.  and  W.  D.  Heldrlck 
i/so-  This  was  d<me  upon  the  understanding 
that  each  party  bad  paid  the  proportionate 
share  of  the  coat  of  the  machine  and  moving 
the  same  as  Indicated  by  the  fractions;  the 
total  cost  being  $2,000.  Thereafter  the  part- 
nership contracted  to  drill  a  well  for  the 
Madison  Oil  &  Gas  Company,  and  the  carry- 
ing out  of  this  contract  resulted  in  a  loss  to 
the  partnership  of  $9,032.21.  Of  this  loss 
Sbaw  paid  nothing,  but  It  was  paid  by  the 
other  partners.  Soon  thereafter  Shaw  left 
and  took  no  further  part  In  the  business  of 
the  drilling  company.  About  this  time  the 
other  partners  discovered  that  the  drilling 
rig  and  appliances  cost  $1,000  and  no  more, 
and  that,  instead  of  Shaw  paying  $800  as  he 
had  represented,  he  had  paid  nothing,  and 
they  had  paid  the  entire  purchase  price  of 
the  rig  and  appliances.  The  other  partners, 
without  Sbaw,  proceeded  to  make  contracts 
for  other  wells  and  drilling  the  same  and 
treated  Shaw  as  tbongh  be  had  no  Interest 
therein,  and  they  acted  on  the  theory  and 
mutually  agreed  that  they  owned  the  rig  and 
appliances  as  follows:  A.  Heldrick  Visi 
Haughton  "/la.  Burris  1/12,  and  W.  D.  Held- 
rick i/ia.  In  September,  1907,  the  defend- 
ant Soule  bought  the  Interest  of  Haughton 
and  gave  the  note  for  $1,000,  sued  on,  there- 
for. A.  Heldrick.  signed  the  note  as  surety. 
In  April,  1909,  Soule  paid  $200  thereon.  At 
the  time  Soule  bought  the  interest  of  Haugh- 
ton, he  knew  something  of  the  relations  of 
Shaw  to  the  copartnership  and  demanded  and 
received  from  Haughton  a  bill  of  sale  with 
warranty  of  title.  Soiile  continued  to  use 
the  machinery  a  short  time  thereafter. 

The  petition  in  this  case  was  filed  Septem- 
ber 4,  1909,  and  sets  forth  the  promissory 
note,  signed  by  Soule  and  Heldrick,  dated 
September  12,  1907,  due  April  1,  1908,  prin- 
cipal $1,000  and  Indorsement  <a  $200  paid 
April  21,  1903.  No  service  of  summons  was 
had  In  this  case  upon  Soule,  and  upon  the 
calling  of  the  case  fac  trial  the  plaintiff 
dismissed  the  action  as  to  him.  The  defend- 
ant Heldrldc  filed  an  answer  setting  up  seven 
defenses  and  cross-demands  and  dismissed 
two  of  them.  The  first  defense,  In  substance, 
la  that  the  plaintiff  did  not  have  title  to  five- 
twelfth's  Interest  in  the  property  of  the  part- 
nership and  that  Soule  discovered  that  fact 
and  immediately  abandtmed  the  property  and 
returned  it  to  the  plaintiff;  ttuit  plaintiff 
acc^ted  it  and  has  ev^  since  claimed  to 
own  and  operate  it  Second,  the  bringing 
of  the  action  in  the  district  court  ot  Lyon 
county  against  Shaw  to  recover  the  rig  and 
Shaw's  share  of  loss  while  <9eratlng  Oie  well 


where<tf,  it  is  alleged,  no  coiuddwatlon  was 
given  by  the  plaintiff  for  the  note,  sued  on. 
The  remaining  defenses  were  counterclaims 
against  the  plaintiff  which  were  allowed, 
and  there  Is  no  controversy  over  them  here. 
The  r^dy  was  a  goieral  denial,  in  which  It 
was  alleged  that  the  Lyon  county  suit  was 
brought  in  part  to  aecnre  the  title  of  Soule  in 
the  property  bought  of  plaintiff.  Again,  that 
at  all  times  since  the  purchase  by  Soule  of 
the  Interest  in  the  ptap&tty  as  alleged  in  the 
petition,  Soule  has  exerdsed  dominion  and 
control  ovn-  the  property  and  on  June  1, 
1909,  by  his  agent,  the  defiendant  H^drick 
sold  such  interest  in  the  property  al  t2ie 
partnership  to  one  Chapin  ai^  executed  a 
bill  of  sale  In  writing  tfaere&MT  signed  by  A. 
Heldrick  as  agent ;  that  the  sale  fell  thibugh 
by  reaacm  of  the  failure  <ME  Gtaapln  to  com- 
ply with  the  conditions,  and  Soule,  throogb 
A.  Heldrick  as  agent,  again  sold  the  Interest 
in  the  rig  to  W.  F.  Cowham  and  A.  B.  Bloom, 
and  <Hi  January  14,  1910,  executed  a  written 
contract  witnessing  awA  sale  which  contract 
was  signed  by  Soule  by  A.  Heldrick,  agent : 
that  by  reason  of  these  facts  the  defendants 
are  estopped  from  saying  that  Soule  returned 
the  property  to  the  plaintiff.  That  such  bills 
of  sale  were  so  signed  by  Heldrick  is  admit- 
ted by  him  in  his  evidence,  but  he  says  he 
signed  them  to  satisfy  the  purchasers.  There 
is  no  evidence  that  he  had  authority  from 
Soule  to  do  so.  The  case  was  called  for  trial, 
and  a  Jury  was  Impaneled  to  hear  It  A 
stetement  of  the  claims  was  made  by  counsel 
on  each  side,  whereupon  the  court  on  Its  own 
motion  discharged  the  jury  and  appointed 
Lew  E.  Clogston  referee  to  report  the  facts 
and  conclusions  of  law.  On  the  hearing  be- 
fore the  referee  all  the  files,  evidence,  and 
proceedings.  Including  the  judgment  In  the 
case  of  Heldrick  et  al.  against  Shaw  and 
Soule  were  Introduced  In  evidence  over  the 
objection  of  the  plaintiff. 

The  first  assignment  of  error  is  that  the 
action  of  the  court  in  discharging  the  jury 
and  appointing  a  referee  to  hear  the  case  was 
erroneous.  It  is  said  that  the  action  of  the 
plaintiff  was  on  a  plain  promissory  note, 
of  which  a  copy  was  set  forth,  and  tbat  the 
defendant  answered  setting  up  seven  defens- 
es and  counterclaims.  We  have  no  abstract 
of  the  statements  made  by  counsel  upon 
which  the  court  relied,  but  the  first  defense 
Justifies  the  long  accounting  had  before  the 
referee  In  which  a  very  large  number  of 
Items  of  debit  and  credit  are  Involved.  The 
case  was  peculiarly  one  that  should  he  heard 
by  a  referee  and  not  by  a  Jury.  The  journal 
entry,  after  annrdiog  judgment  against  Shaw 
for  $3,292.88  and  costs  and  determining  the 
amount  of  the  receiver's  tees,  etc.,  concludes: 

"  •  ♦  •  And  the  court  does  decree  that  tha 
partnership  heretofore  existing  between  the 
plaintiEFii  and  the  defendant  Q.  W.  Shaw  be 
dissolved  and  determined,  and  does  hereby  de- 
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cree  and  adjudfe  that  th*  drilUug  rig  la  and 
haa  been  the  property  of  the  plaintiffs  since  all 
times,  free  from  an?  claim  or  lien  upon  the  part 
of  the  defendant  G.  W.  Shaw." 

It  thus  appears  that  Haugliton,  acting  with 
his  copartners,  obtained  a  decree  of  the  court, 
which  was  rendered  after  the  sale  of  the 
property  to  iSoule,  that  he  was  then  the  own- 
er of  the  five-twelfth  Interest  which  he  had 
Bold  to  Soule.  There  U  abundant  evidence, 
also,  that  at  and  since  the  execution  of  the 
bill  of  sale  to  Cowham  and  Bloom  he  partici- 
pated with  his  former  partners  in  conducting 
the  business  and  united  with  them  in  turning 
over  the  ¥3,000,  received  from  Cowham  and 
Bloom  to  A.  Heldrick,  who  deposited  it  with 
the  Madison  bank  and  checked  it  out  in 
paying  the  Indebtedness  of  Haoghton  and  the 
others  who  were  decreed  to  be  the  owners  In 
the  Shaw  case,  much  of  which  indebtedness 
was  evidenced  by  promissory  notes  signed  by 
appellant  and  ottier  members  of  the  firm  and 
dated  in  190S  and  1909 'and  after  Soule  had 
tendered  the  return  of  the  property  to  him; 
all  of  such  ^,000  was  so  disbursed  except 
91.40,  which  Bum  was  divided  between  the 
copartnera.  Nothing  whatever  was  account- 
ed for  to  Soule,  and  Haoghton,  as  well  as 
the  others  interested,  acted  In  accordance 
with  the  decree  of  the  Lyon  county  court; 
that  neither  Sbaw  nor  Soule  had  any  interest 
whatever  in  the  property ;  but  that  it  belonged 
entirely  to  Hau^tcm  and  Uiose  who  were  his 
partners  before  the  sale  to  Souie  and  who 
were  united  with  HanghtOD  as  plaintiffs  in 
that  action. 

Under  these  facts,  Haughton  cannot  be 
heard  to  say  that  be  never  accepted  the  offer 
made  by  Sonle  to  aarrender  the  property  to 
him,  and  he  cannot  be  heard  to  say  that  be 
accepted  the  property  for  which  the  note  In 
suit  was  given,  and  that  the  makers  of  the 
note  were  still  Indebted  to  blm  tor  the 
amount  thereof.  If  the  principal  on  the  note, 
Soule,  was  by  reason  of  subsequent  ac- 
tion of  Haughton  relieved  from  the  payment 
thereof,  surely  ]dB  surety,  HeldrldtE,  was  also 
relieved  therefrom. 

We  have  not  discnssed  all  the  gneattona 
raised  In  the  case,  nor  all  the  assignments  of 
error,  bnt  it  seems  that  the  question  of  ac- 
cepting a  return  of  the  property  Is  the  con- 
trolling qtieatlon  In  the  case. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


OLSSON  T.  LAWHKXOB  TP.  et  tL 
(No.  1004a) 
(Supreme  Court  of  Ejinsui.   Dea  12,  1914.) 

fSyllabtts  hu  the  Court.} 
Justices  or  thk  Peacb  (f  99*)  —  Bill  of 

PaRTICULABS  —  SUFFICIENOT  —  DlFECn\'E 

Towwsmp  Bbidge— AcnoH  fob  Dauaoes. 
A  bill  of  particulars  alleged,  amonjE  other 
things,  that  a  certain  bridge  on  the  line  be- 
tneen  two  townships  {which  was  also  the  cotm- 
ty  line)  was  of  a  span  of  over  ten  feet;  that  the 


highway  had  been  kept  open  for  public  travd 
b;  the  defendant  townsoips;  and  that  such 
bridge  was,  with  their  knowledge  and  consent, 
kept  and  allowed  to  remain  without  guard  rails 
or  protection  at  any  kind  on  either  side,  and 
in  a  dangerous  and  defective  condition,  without 
efficient  timbers  and  atringers  for  support,  and 
with  loose  and  rotten  planks  in  the  floor,  by 
reason  whereof  the  plaintiff's  horse  was  bruisM 
and  Injured,  causing  its  death.  On  appeal  in 
the  opening  statement  plaintiff's  counsel  said, 
among  other  things,  that  the  defects  in  the  high- 
way and  bridge  were  suSicient  neglect  on  the 
part  of  the  townshipB  to  came  them  to  respond 
in  damages^  and  that  plaintiff  expected  to  ghuw 
that  the  bridge  was  ten  feet  or  more  in  length, 
but  with  no  guard  rails,  as  required  by  law, 
and  that  the  trustees  of  the  townships  were  in- 
formed or  had  notice  of  such  defeat.  Held, 
that  an  objection  to  testimony  on  the  ground 
that  the  bill  of  particulais  and  opening  state* 
ment  failed  to  Btste  a  cause  of  action  was  er- 
roneon&Iy  sustained. 

[Ed.  Note.— -ror  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  334;  Dec.  Dig.  S  99.*] 

Appeal  from  District  Court,  Cloud  County. 

Action  by  Charles  E.  Olsson  against  Law' 
rence  Township,  In  Cloud  County,  and  an- 
other. From  judgment  for  defendants,  plain- 
tiff appeals.  Reversed  and  remanded. 

Kennett  &  Hunter,  of  Concordia,  for  appel' 
lant.  A.  U  Wllmotb,  of  Concordia,  and 
Vance  &  McTag^art,  of  Belleville,  for  ap- 
pellees. 

WEST,  J.  This  was  an  action  to  recover 
from  two  adjoining  townships  In  two  ad- 
Joining  counties  damages  caused  by  a  defec- 
tive bridge  on  the  road  running  between 
such  municipalities.  The  bill  of  particulars 
alleged,  In  substance,  that  the  highway  was 
at  all  timea  therein  mentioned  open  for 
travel  and  kept  open  by  such  townsMps; 
tluit  the  bildge  was  kept,  maintained,  and 
allowed  to  remain  without  guard  rails  or 
protection  of  any  kind  on  either  side,  and  In 
a  dangerous  and  defective  condltiDU,  and 
with<rat  proper  stringers,  and  with  loose  and 
rotten  planks,  for  more  than  one  year,  with 
the  knowledge  and  consent  of  the  townships. 
Oa  appeal  to  the  district  court  trcm  a  Judg- 
ment rendered  against  the  townships,  the 
plaintiff.  In  his  opening  statement  to  the 
jury,  said,  among  other  things,  that  it  was 
expected  to  show  that  the  Injury  was  caused 
by  reason  of  the  defective  highway  and  de- 
fects hi  the  bridge,  which  were  sufficient  neg- 
lect on  the  part  of  the  townships  to  cause 
them  to  respond  in  damages,  and  that  the 
tmstees  of  the  two  townships  were  inform- 
ed or  bad  notice  thereof.  An  objection  to 
testimony  on  the  ground  that  no  cause  of 
acUon  was  stated  In  the  bill  of  partlctilars 
or  shown  by  the  opening  statement  was  made 
and  sustained,  and  Judgment  was  rendered 
In  favor  ctf  the  defendants,  and  the  plain- 
tiff's request  to  amend  by  making  each  of 
the  counties  a  party  was  denied. 

Section  658,  Gen.  St  1900,  provides  that 
recovery  may  be  bad  from  a  county  for  dam- 
ages when  caused  hy  a  defbctlre  bridge  con- 
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strncted  wholly  or  partly  by  sncb  conn^, 
and  In  any  other  case  such  recorery  may  be 
bad  from  the  township.  Section  659  requires 
the  township  trustees  to  have  placed  on  each 
bridge  of  a  span  of  10  feet  and  overt  erected 
by  any  township  or  road  district  upon  any 
public  highway  in  their  respective  townshipe. 
good  and  sufficient  guard  rails.  Sections 
7308  and  7309,  re-enacted  In  section  16,  c 
248,  of  the  Laws  of  1911.  provide,  In  sub- 
stance, that  a  road  located  on  a  county  or 
township  line,  although  (^eSected  not  exceed- 
ing 40  rods,  shall  be  Improved  at  the  expense 
of  the  counties  or  townships  contiguous  there- 
to, as  the  case  may  be. 

In  Cloud  County  v.  Mitchell  Ooonty,  76 
Ean.  750,  90  Pac  286,  .  tt  was  said  that  these 
provisions  cast  the  expense  of  Improving 
such  roads  upon  the  ctmtlguonB  municipal- 
ities, and  that,  when  the  bridge  In  question 
became  out  of  repair,  the  duty  of  restoring  It 
rested  equally  upon  each  county.  No  ques- 
tion of  town^ilp  liability  was  there  Involved. 
75  Kan.  7ST;  758.  90  Pac  28&  Tbls  case 
hinges  upon  the  point  whether  or  not  the 
bridge  was  constructed  wholly  or  partly  by 
the  counties,  so  as  to  make  them  liable  un- 
der section  658,  or  whether  Oils  Is  one  of  the 
"other  cases"  In  which  recovery  may  be  had 
from  tlie  township  The  question  for  deter- 
minatton,  however,  Is  wbetiier  or  not  the 
pleading  and  <9ening  statement  wholly  fail 
to  charge  the  township  with  llablU^.  tt  Is 
true  that  when  ooa  sues  by  virtue  of  a  stat- 
ute whl<^  defines  the  prerequisites  be  must 
bring  himself  within  the  tertns  of  sadi  stat- 
ute. The  facts  may  be  such  as  to  render  the 
townships  liable,  and  not  only  did  the  plain- 
tiff sue  them,  thereby  evincing  a  disposition 
to  hold  them  responsible  for  the  amount 
claimed,  but  he  stated  the  things  already  in- 
dicated, from  which,  if  true,  the  fair  Infer- 
ence could  be  drawn  that  the  township  had 
built  or  assumed  responsibility  for  the 
bridges,  and  failed  In  their  duty  to  keep 
them  in  proper  condition.  Neither  the  ab- 
struse science  of  common-law  pleading  nor 
the  practical  modem  rules  of  code  pleading 
are  required  to  be  observed  in  Justice  court. 
It  Is  sufficient  if  the  bill  of  particulars  in- 
form the  defendant  clearly,  though  informal- 
ly or  rudely,  what  the  plalntUE  claims;  for 
the  province  of  these  courts  is  to  settle  neigh- 
borhood disputes,  often  without  the  aid  of 
attorneys.  Lobensteln  v.  McGraw,  11  Kan. 
045,  648 ;  Missouri,  E.  &  T.  By.  Ca  v.  Baker, 
14  Kan.  563;  K.  P.  By.  Co.  v.  Taylor,  17 
Kan.  566 ;  Ballroad  Co.  v.  Hoff,  76  Kan.  506, 
92  Pac.  539.  See,  also,  Boberts  v.  Pendleton. 
92  Kan.  847,  142  Pac.  289;  and  espedally  the 
case  of  Bowersox  t.  Hall.  78  Kan.  99,  84 
Pac.  557. 

The  request  to  make  the  counties  parties, 
if  granted,  might  have  worked  a  speedier  end 
of  the  controversy  than  can  now  be  had,  but 
its  refusal  was  not  material  error.   But,  as 


against  the  objections  to  the  introduction  of 
testimony,  we  hold  that  the  bill  of  partic- 
ulars stated  a  cause  of  action,  and  was 
strengthened,  rather  than  weakened,  by  the 
opening  statement. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  further  prooeedlngs. 
All  the  Justices  concurring. 


SMITH  V.  LANDIS.    (No.  19049.) 
(Supreme  Court  of  Kansas.    Dec  12,  1914.) 

(ByUahtu  by  the  Oourt.) 

HOMESTKAD  (§  139*)— ReNI^BIOHTS  OT  WID- 
OW AND  MiNOB  Children. 

Upon  the  death  of  the  owner  of  a  home- 
stead, whose  wife,  being  insane,  was  cared  for  in 
a  hospital,  his  five  minor  childrea  continued 
in  its  occupancy.  One  of  the  children  Bbortlf 
arrived  at  majoritr,  married,  and  mored  awaj. 
Another  upon  coming  of  age  married  and 
brought  his  wife  to  hve  upon  the  bomeatud. 
The  cuardian  of  the  /ninor  children,  who  was 
also  the  guardian  of  the  widow,  thought  it  de- 
sirable to  find  other  temporary  quarters  for  the 
miDors,  and  executed  a  lease  on  tbe  homestead 
to  the  son  who  remained  in  its  occupancy,  b; 
which  such  son  agreed  to  pay  him  a  atated 
amount  as  rent.  Seld,  tiiat  audi  amount  inured 
to  the  sole  ben^t  of  the  widow  and  minor  chil- 
dren. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  264-258;  Dec.  Dig.  |  139.*]^ 

Appeal  from  District  Court,  Brown  County. 

Action  by  Charles  B.  Smith  against  Peter 
Ij.  Landis,  as  guardian,  eta  From  Jndgmrat 
tot  defendant,  plaintiff  appeals.  AfBrmed. 

Sanq^  F.  NewlMi,  of  Hiawatha,  for  appel- 
lant W.  F.  Means,  of  Hiawatha,  for  appel- 
lee. 

MASON,  J.  Joseph  H.  Smith  died  in  De- 
cember, 1909,  being  survived  by  five  children, 
all  of  whom  were  minors,  and  by  his  wife 
Previous  to  his  death  all  the  family  resided 
upon  the  homestead,  excepting  the  widow, 
who  had  been  for  some  years,  and  still  Is, 
an  insane  patient  at  a  state  hospitaL  Aftei 
his  death,  Peter  U  Landis,  who  was  already 
the  guardian  of  the  wife,  was  app6inted 
guardian  of  all  the  children,  who  continued 
to  occupy  the  homestead,  cultivating  it  un- 
der his  direction.  In  1910  the  two  oldest 
children,  Cliarles  and  Orace,  were  married. 
Grace  removed  from  tbe  place,  but  Charles 
brought  his  wife  thither  and  continued  to 
reside  there.  This  arrangement  was  not 
satisfactory,  and  for  that  reason  the  guard- 
Ian  found  places  elsewhere  for  the  three 
minors  and  executed  to  Charles  an  ordiaaiy 
lease  upon  the  homestwd  for  the  year  be- 
ginning March  1,  1912,  for  a  cash  rent  of 
$400,  which  Charles  agreed  to  pay  to  tbe 
guardian.  The  probate  court  held  that  the 
guardian  should  employ  the  whole  of  this 
amount  for  the  maintenance  and  support  of 
the  widow  and  the  minor  children,  and  the 
district  court  affirmed  this  decision.  Cbaries 
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appeals,  and  contends  that  be  and  Orace,  the 
other  adult  child  of  the  decedent,  are  entitled 
to  share  In  it. 

The  question  turns  on  the  construe tion  of 
the  statute,  the  portions  of  which  deemed  to 
bear  on  the  matter  read  thus: 

"A  homestead  to  the  extent  of  one  hundred 
and  siztf  acres  of  farmhiE  land,  or  of  one  acre 
within  the  limits  of  on  Incorporated  town  or 
city,  occupied  br  the  Intestate  and  his  family, 
at  the  time  of  nis  death,  as  a  residence,  and 
continued  to  be  ■»  ocenpied  by  his  widow  and 
dilldren.  after  his  death,  tocether  with  all  the 
improvements  on  the  same,  shall  be  wholly  ex- 
empt from  distribution  under  any  of  the  laws 
of  this  state,  and  from  the  payment  of  the  debts 
of  the  intestate,  bat  ahaU  be  the  absolute  prop- 
erty of  the  said  widow  and  children."  Gen. 
Stat  1909,  S  2936. 

"If  the  intestate  left  no  children,  the  widow 
shall  be  entitled  to  said  homestead;  and  if  he 
left  childroii  and  no  widow,  such  diUdren  sball 
be  entitled  to  the  same."  Oen.  SUt  1908.  I 
293& 

"If  the  intestate  left  a  widow  and  children, 
and  the  widow  asain  marry,  or  when  all  of 
said  children  arrive  at  the  age  of  majority,  said 
homestead  shall  be  divided,  one-half  in  value 
to  the  widow  and  the  other  one-half  to  the  chil- 
dren." Gen.  Stat  1009. 1  2889. 

The  appAUant  cmtenda  that  to  6eBj  to  the 
adnlt  dilldren  the  right  to  partlc^te  In  the 
Income  of  tlie  propertr  !■  to  Interpret  the 
word  "children"  In  the  section  first  quoted  as 
meaning  "minor  children,"  an  Interpretatioa 
Boggested  and  rqmdlated  In  Vaudlver  v. 
Vandiyer,  20  Kan.  BOl.  The  qneatlon  Involr- 
ed  In  that  case  had  to  do  witli  the  ownership 
of  the  propertr.  That  now  under  conaldera- 
tl<Hi  InvolTes  only  the  right  of  occupancy,  or 
the  right  to  the  tralta  at  occupancy.  In 
Dayton  t.  Donart,  22  Kan.  208,  page  209, 
It  was  said: 

"When  a  man  dies  Intestate,  leaving  a  widow 
and  children,  the  ultimate  title  to  his  homestead 
descends  to  his  widow  and  children  just  the 
same  as  the  title  to  all  his  other  real  estate 
does,  except  that  It  descends  to  them  subject  to 
a  homestead  Interest  vested  in  the  widow  and 
such  of  the  children  as  occupy  the  homestead  at 
the  time  of  tlu  intestate's  death." 

Whetlwr  a  minor  diUd  who  ooatlnned  to  re- 
side upon  the  bmneatead  would  ordinarily  lose 
any  rights  in  that  regard  npoa  becondng  at  age 
does  not  reqtilre  to  be  now  determined,  for  a 
q;>edal  phase  of  the  matter  is  here  presented. 
1t»  widow,  being  insane,  cannot  be  regarded 
as  having  abandoned  the  hcnneatead.  Withers 
T.  Lov«,  72  Kan.  140,  88  Pac  201,  8  U  B.  A. 
(N.  8.)  614.  Neither  can  the  children  who 
are  still  minora,  in  the  ctrcomstancea  stated. 
Shirack  v.  Shlrack.  44  Kan.  6S3,  24  Pac.  1107. 
The  daughter  Grace,  having  married  and  ea- 
taUlahed  a  separate  domicile  may  be  deem- 
ed to  have  v(diintarUy  parted  with  her  right 
of  occupancy.  Caiairles  can  liardly  be  ttiought 
to  have  acquired  as  against  the  other  chll- 
dren  the  rl^t  of  having  bis  own  wife  and 
fiuntly  live  npcat  the  place.  But  In  any  event, 
the  exact  question  presmted  here  is  very  nar- 
row. Charles  Smith  Is  in  possession  of  the 
pnverty,  not  in  his  capad^  as  an  heir  of  bis 


fhther,  but  as  tenant  under  an  express  lease 
by  which  he  agrees  to  pay  to  the  guardian 
the  sum  of  $400.  The  lessor  is  described  in 
the  Instrument  as  "guardian  of  J.  H.  Smith 
estate,"  but  he  is  In  fact  the  guardian  of 
the  widow  and  the  minor  children.  The  mon- 
ey coming  Into  his  hands  as  guardian  la  for 
the  sole  benefit  of  his  wards,  as  was  correct- 
ly determined  by  the  probata  and  district 
courts. 

The  Judgment  la  aiBimed.  All  the  Justloett 
concurring. 


ADAMS  V.  ATCHISON,  T.  ft  8.  7.  BT.  00. 
(No.  1906a) 

(Supreme  Court  of  Kansas.    Dec  12,  1914.) 

(Byttabut  hp  the  Vovrt.) 

1.  lUiLSOADS  a  828*)  — Okoauno— Duvr  or 

TUVUAB. 

The  rule  stated  in  the  case  of  Ballroad  Co. 
V.  WlUey,  60  Kan.  819,  68  Pac.  472,  relating  to 
the  duty  of  a  traveler  aboat  to  cross  a  railway 
track  to  look  and  listen  for  an  approacUng  train 
and  if  sight  and  hearing  are  obstructed  to  stop 
in  order  to  better  enable  him  to  look  and  listen, 
applied. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  »  1067-1070;  Dec.  Dig.  |  828.*] 

2.  NaouoxNcs  (|  142*)-~SPioino  XliTDina— 
GoNSTBUcnon— Vbxdioi. 

The  rule  suted  in  the  case  of  Tecsa  v.  SuIb- 
berger  «  Sons  Co.,  92  Kan.  07,  08,  140  Pae. 
106,  that  by  a  specUic  finding  of  negligence 
made  in  response  to  a  request  to  state  what  the 
negligence  of  the  defendant  was  which  caused 
injnry  to  the  plaintiff,  the  Jnry  must  bo  deemed 
to  say  their  verdict  is  not  based  upon  any  other 
form  of  negligence,  applied. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  400-409;  Dec  Dig.  | 

Appeal  from  District  Court,  Leavenworth 

County. 

Action  by  J.  B.  Adams  against  the  Atchi- 
son, Topeka  &  Santa  W  Railway  Company. 
From  Judgmebt  for  plaintiff,  defendant  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions to  wber  Judgment  for  defendant 

Wm.  B.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  W.  W.  Hoopw,  of  Leavoi- 
wortb,  for  appellant  A.  BU  Donpsey,  of 
Leavenworth,  for  app^ee. 

BUBGEI,  J.  The  plaintiff  reoorered  dam- 
ages  fbr  iiajuries  sostained  throng  a  colli- 
sion with  one  of  the  defendant's  trains  at  a 
highway  crossing.  The  defendant  appeals. 

The  petition  alleged  that  the  highway  ex- 
tends along  one  side  of  a  high  and  rocky  ridge ; 
that  the  railway  track  crosses  the  highway 
at  right  angles  and  is  laid  in  a  deep  and  nar- 
row cut  through  the  ridge,  which  opens 
abruptly  on  the  highway ;  and  that  travelers 
on  the  hl^way  cannot  see  or  hear  an  ap- 
proaching train  ontll  th^  are  quite  up  to  or 
upon  the  railway  trat^  because  of  the  con- 
figuration of  the  land  and  because  of  a  thick 
growth  of  shubbery  nptm  it   The  petition 
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contained  the  following  charges  of  negligence 
on  the  part  of  the  railway  company,  which 
the  court  submitted  to  the  Jury :  Failure  to 
restore  the  highway  to  Its  former  state  of 
usefulness  by  grading  down  the  walls  of  the 
cut  and  removing  obstructions  to  sight  and 
hearing ;  failure  to  sound  the  whistle  80  rods 
from  the  crossing  and  failure  to  ring  the  bell 
as  the  train  which  struck  the  plaintiff  ap- 
proached the  crossing;  failure  to  keep  a 
watchman  at  the  crossing,  or  to  provide  a 
signal  of  some  kind  at  the  crossing,  or  to  give 
warning  of  the  approach  of  trains  such  as  the 
situation  demanded.  The  petition  charged 
that  the  train  was  running  at  the  reckless 
rate  of  30  miles  per  hour,  but  the  Instructions 
did  not  refer  to  speed  or  excessive  speed  as  a 
ground  of  negligence  authorizing  recovery. 

The  answer  denied  negligence  on  the  part 
of  the  defendant  and  charged  negligence  on 
the  part  of  the  plaintiff. 

With  a  general  verdict  for  the  pldlTitlft, 
the  Jury  returned  the  following  special  find- 
ings of  fact : 

"Q,  1.  Did  the  accident  occur  on  Januair  5, 
1912,  at  about  3:20  p.  m.  of  said  day?   A.  Tea. 

"Q.  2.  Was  the  plaintire  eyesight  good?  A. 
Tea. 

"Q.  3.  Was  the  plaintiff's  bearing  good?  A, 
Tea. 

"Q.  4.  Had  the  plaistiff,  in  the  neighborhood 
of  oQce  a  week,  from  the  time  he  could  remem- 
ber, passed  by  and  over  said  croasing?   A.  Xes, 

"Q.  5.  Had  the  plaintiff  for  the  past  ten 
years  been  familiar  with  and  knew  that  the 
erossiag  in  question  was  dangerous?  A.  Yes. 

"Q.  6.  Was  it  not  usual  for  the  defendant  to 
only  operate  one  train  each  way  a  day  over  the 
croBsiug  at  which  the  accident  happened?  A. 
yes. 

"Q.  7.  Was  the  train  which  collided  with  the 

plaintiff  a  re";ular  train  of  the  defendant?  A. 
Yes. 

"Q.  8.  Did  plaintiff  stop  his  team  to  look  and 
listen  for  a  train  before  driviug  up  to  or  on  said 
railway  crossing?   A.  No." 

"Q.  16.  Did  the  engineer  sound  the  whistle 
at  the  quarter-mile  posL  which  post  is  near  the 
Governnient  Cut?    A.  Yes. 

"Q.  17.  Was  the  fireman  ringing  the  l>ell  as 
they  approached  and  went  across  the  crossing 
in  question?    A.  Yes. 

"Q.  la.  At  what  rate  of  speed  was  the  train 
going  at  the  time  it  collided  with  plaintilTB  team 
and  sldish'!    A.  About  15  miles  per  hour. 

"(J.  ly.  What  nt'.i,-lisen(.e  was  the  defendant 
guilty  of  towards  said  plaintiff  that  caused  the 
accident?  A.  Tlie  vision  was  olwcured  by  frost 
on  cab  windows. 

"Q.  20.  Did  the  plaintiff,  at  any  time  before 
bis  team  collided  with  the  train,  stop  and  listen 
for  an  approaching  train?   A.  ^o." 

'*Q.  22.  If  the  plaintiff  had  stopped  his  team 
10  or  15  feet  sonth  of  the  crossing  in  question 
and  looked  and  listened,  would  he  have  collided 
with  the  train?   A.  No. 

"Q.  23.  How  long  previous  to  the  accident 
bad  the  plaintiff  been  familiar  with  the  crossing 
where  he  was  injured?   A.  Abont  10  years. 

"Q.  24.  Was  the  day  at  the  time  of  the  acci- 
dent very  cold,  being  five  or  ten  degrees  below 
zero?    A.  Yes. 

"p.  25.  Did  the  plaintiff,  at  the  Hme  of  the 
accident,  have  mufflers  over  hia  ears?   A.  Yes. 

"Q.  2ii,  Did  the  plaintiff  as  he  approached 
the  track,  and  before  he  collided  with  tne  train, 
remove  the  mufflrrs  from  hia  ears  and  listen 
for  a  train?    A.  No. 

"Q.  27.  Was  plaintiff's  view  of  the  railroad 
track  to  th«  east  from  which  train  approached, 


obstructed  by  a  high  embankment  or  hill?  A. 
Yes. 

"Q.  28.  Did  plaintiff  know  that  such  entbank- 
ment  or  hill  was  there?   A.  Yes." 

The  defendant  moved  for  Judgment  on  the 
special  findings,  but  the  motion  was  orer* 

ruled. 

[1]  It  Is  qnite  plain  that  the  Jury  In  anlT- 
ing  at  its  general  verdict  did  not  apprieciate, 
or  disregarded,  the  plaintHTs  duty  to  exer- 
cise care  and  rlgUance  commensurate  with 
the  hazard  Incident  to  the  crossing.  lie  could 
not  see  the  approaching  train  because  of  ob- 
structions which  were  obvious  and  with 
which  he  was  perfectly  familiar.  The  same 
obstroctions  prevented  him  from  hearing  the 
train.  Besides  this,  he  partlaDy  dlsaMcd 
himself  from  employhig  his  sense  of  heariiu;, 
and  so  did  not  make  vigilant  use  of  that 
faculty.  In  that  situation,  and  knowing  the 
crossing  to  be  dangeroos,  be  simply  took 
chances  and  drove  upon  the  crossing,  when  a 
halt  to  look  and  listen  10  or  16  feet  from  the 
track  would  liave  saved  him.  This  court  has 
before  it  facta  which  enable  it  to  know  the 
situation  of  the  plaintiff  at  the  time  of  the 
injury  as  well  as  the  Jury  knew  it,  and,  know- 
ing the  facts  as  well  as  the  Jury  knew  them, 
the  court  concludes  that  reasonable  minds, 
guided  by  correct  rules  of  law,  would  reach 
the  conclusion  that  the  plaintiff  ought  to 
have  stopped  to  look  or  listen,  or  both,  before 
driving  upon  the  track.  Railroad  Co.  v.  WU- 
ley,  60  Kan.  819,  68  Pac  472.  In  the  case 
Just  cited  the  syllabus  reads  as  follows : 

"When  a  traveler  on  a  country  highway  comes 
to  a  railway  crossing  with  which  he  is  familiar, 
knowing  that  a  train  is  about  due  at  that  point 
and  liable  to  pas«  at  any  time,  it  becomes  his 
duty  as  an  act  of  ordinary  prudence  to  look  and 
listen  for  Its  approach;  and  if  the  sense  of 
sight  be  unavailing  because  of  obstructions  to 
the  view,  and  the  sense  of  heariug  unavailing 
because  of  preventing  noises,  it  becomes  his 
duty,  as  a  further  act  of  ordinary  prudence,  to 
stop  in  oi^er  better  to  enable  him  to  look  and 
listen  before  entering  upon  the  crossing;  and  in 
such  case,  if  by  stopping  be  can  see  or  hear  the 
approaching  train,  bnt  fails  to  do  so,  his  negli- 
gence in  such  respect  should  be  declared  as  a 
matter  of  law,  and  not  left  to  the  determination 
of  the  jury  as  a  question  of  tact." 

While  the  circumstance  that  the  train  was 
abont  due  Is  mentioned  in  stating  the  fftcts 
of  the  Wllley  Case,  it  did  not  enlarge  or 
diminish  the  duty  to  stop  in  order  to  make 
the  senses  of  sle^t  and  hearing  available. 
The  track  was  a  warning  that  a  traUi  might 
be  approaching.  Beech  v.  Railway  Co.,  85 
Kan.  00,  116  Pac.  213,  and  cases  there  col- 
lated. 

"One  attempting  to  cross  a  railroad  track  on 
a  public  highway,  who  Is  familiar  with  and 
relies  upon  a  rule  of  the  company  which  prohib- 
its trains  from  following  one  another  within  ten 
minutes,  Is  guilt;  of  contributory  negligence  in 
goinff  upon  the  track  without  lookinj:  and  listen- 
ing for  an  approaching  train;  and  this  is  true, 
although  the  train  which  caused  the  injury  was 
a  'wild  train'  and  followed  the  precedine  one 
within  one  or  two  minutes."  Bush  v.  Railroad 
Co..  62  Kan.  70ft,  64  Pac.  624. 

"It  will  not  do  to  say  that  a  person  in  such 
circumstances  need  only  look  and  listen  mt  Um 
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are  not  upon  schedule  time,  and  that  regular 
trains  are  often  delayed.  The  plaintifE  vaa  ap- 
proaching a  pablic  crowing  of  a  great  line  of 
railwar,  and  wu  timalv  warned  of  danger; 
hia  faUnre  to  use  hU  bbuks  la  not  excuaed  by 
the  fact  that  the  train  vai  late."  Ballroad  Co. 
V.  Eutsminger,  70  Kan.  748,  749,  02  Pae.  lOUQ, 
1096. 

The  plaintiff  was  likewise  bound  to  asstime 
tbat  the  speed  of  the  train,  U  one  were  ap- 
proaching, would  be  as  great  as  the  business 
or  the  necessities  of  the  company  required 
and  be  was  bonnd  to  act  accordingly.  Rail- 
way Ca  T.  Schrlver,  80  Kan.  640,  644,  108 
Pac.  904,  24  L.  R.  A.  (N.  8.)  492. 

In  t&e  WUley  Case  and  In  this  case  natur- 
al objects  cut  a  view  of  the  railway  track. 
Zn  the  WiUey  Case  tbe  plalnurs  ablUty  to 
hear  the  approaching  train  was  impaired  be- 
cause of  a  high  wind.  In  this  case  the  plain- 
tlfl'a  hearing  was  obsUnicted  by  the  hill  and 
brush  which  concealed  the  train  and  by  the 
Toltintary  handicap  of  mufflers  orer  his  ears. 
He  relied  for  recovery  on  the  edstence  of 
the  hill  and  brush,  and  the  other  obstruction 
was  established  the  proof.  In  the  Wllley 
Case  the  Jury  found  specially  that  If  the  plain- 
tiff had  stopped  Just  before  his  team  passed 
tbe  end' of  tbe  hedge  which  obstructed  his  vi- 
sion, and  had  either  looked  or  listened,  he 
could  have  seen  or  heard  the  approaching 
train.  In  this  case  tbe  Jury  found  specially 
that  If  the  plaintiff  bad  stopped  his  team  10  or 
15  feet  from  the  crossing,  and  had  looked  and 
listened,  he  could  have  seen  or  heard  the  ap- 
proaching train.  In  this  case  the  Jury  found 
specially  that  If  the  plaintiff  had  stopped  his 
team  10  or  15  feet  from  the  crossing,  and 
had  looked  and  listened,  the  collision  would 
not  have  occurred.  The  two  cases,  therefore, 
are  sp  parallel  In  their  essential  facts  and 
are  so  identical  in  principle  that  the  reason- 
ing of  the  court  In  the  Willey  Case  Is  con- 
clusive here. 

'The  pertinent  facts,  then,  are  that  the  plain- 
tiff below  could  not  see  the  approaching  train 
becauae  of  obstrnctioni  to  his  view,  nor  could 
he  hear  it  because  of  the  noise  of  the  wind  in 
the  grove  o£  trees.  He  was,  however,  familiar 
with  the  crossing  and  all  its  sarrouDdings.  Ue 
knew  that  a  tiiun  was  liable  to  pass  at  any 
time.  Ue  knew  that  he  could  neither  see  oor 
hear  its  approach.  lie  could,  however,  have 
seen  or  heard  it  if  he  had  stopped  just  before  his 
team  passed  the  end  of  the  nedge  nearest  tbe 
track,  which  point  was  28  feet  from  the  nearest 
rail.  He  knew  that  he  could  not,  for  the  rea- 
sons stated,  either  see  or  hear  an  approaching 
train  without  stopping  at  or  about  the  end  of 
the  hedge.  Under  these  circumatances,  the  legal 
proposition  of  hIa  obligation  to  stop.  In  order 
to  assure  himself  of  safety,  is  unquestionable. 
The  law  first  laid  him  under  the  obligation  to 
look  and  listen.  This  Is  undisputed.  The  exer- 
cise of  tbe  senses  of  ai^t  and  healing  were  un- 
avalUag,  and  woe  known  by  tiim  to  be  nnavaiU 


caution  arose."   60  Kan.  824,  58  Pac.  478. 

[2]  The  Jury  by  Its  special  findings  exaa- 
erated  the  defendant  from  every  charge  of 
negligence  specified  either  in  the  petition  or 
in  tbe  instructions.  Tbe  defendant  had  the 
right  to  know  from  the  Jury  Itself  the  fault 
or  faults  attributed  to  it.  If  it  were  found 
to  be  at  fault.  Cole  v.  Railway  Co..  02  Kan. 
182,  139  Pac.  1177,  and  cases  cited  In  the 
opinion;  Jones  v.  Interurban  Railway  Co., 
92  Kan.  809,  813,  141  Pac.  999.  The  ques- 
tion, "what  negligence  was  the  defendant 
guilty  of  towards  said  plaintiff  that  caused 
the  accident,"  was  intended  to  elicit  a  full 
statement  of  the  facts  constituting  the  de- 
fendant's negligence.  Railway  Co.  v.  Roth, 
SO  Kan.  752,  766,  104  Pac.  849.  Tbe  ques- 
tion was  plain  and  simple,  related  to  tbe 
ultimate  and  vital  Issue  in  the  case,  and  a 
Jury  that  ojuld  not  understand  It  would 
scarcely  be  competent  to  render  a  general 
verdict  pronouncing  upon  the  rigbt.s  of  the 
parties.  Not  being  wllMng  to  say  that  the 
defendant  was  negligent  In  f&ltlng  to  re- 
move the  growth  of  brush  and  shrubbery 
and  widen  tbe  cut,  or  In  falling  to  give  sig- 
nals, or  In  failing  to  keep  a  watchman  or 
establish  a  bell  at  the  crossing,  the  Jury  said 
tbe  defendant's  negligence  consisted  lu  the 
fact  that  vision  was  obstructed  by  frost  on 
the  cab  windows.  With  the  thermoiiioter 
standing  at  from  five  to  ten  degrees  beiow 
zero,  frost  on  the  cab  windows  was  as  in- 
evitable as  on  the  windows  of  our  lirtng 
rooms  In  wintertime.  But  the  plaintiff  did 
not  claim  that  the  defendant  did  not  keep 
a  sufJlclent  lookout.  That  Issue  was  not 
raised  by  the  pleadings  or  submitted  to  the 
Jury  by  the  instructions,  and  tbe  result  is 
the  defendant  was  acquitted  of  all  negligence 
charged  against  it 

"In  saying  that  the  n^ligence  of  the  defend- 
ant consisted  in  failing  to  furnish  sufficient 
light,  tbe  jury  must  be  deemed  to  say  that  their 
verdict  is  not  based  upon  any  other  uirm  of  neg- 
li^^ence."  Tecza  v.  Sulzberger  ft  Sons  Co.,  WE 
Kan.  97,  98,  140  Pac.  106. 

The  special  findings  being  consistent  with 
themselves  and  Inconsistent  with  the  general 
verdict,  they  must  control  (Civ.  Code,  S  20i 
[Gen.  SL  1909,  §  5888]),  and,  because  the  find- 
ings acquit  the  defendant  of  the  negligence 
charged  against  It  and  show  the  plaintiff 
himself  to  have  been  guilty  of  negligence, 
the  motion  for  Judgment  on  the  ^cial  find- 
ings should  have  been  sustalded. 

Tbe  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  la  remanded,  with  di- 
rection to  enter  Judgment  for  the  defendant 
on  the  findings  of  fkct  All  the  Justices 
concurring. 
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BOBINSON  T.  KBNNBDY.  (No.  19067.)  t 
(Snpnnw  Court  of  Eansu.   Dec.  12, 1914.) 

(ByUolut  If  the  0<mrU) 

BzBounoif  9  242*)— SAU--GoimBiuTnm— 

Want  or  Dzbckbtion, 

On  a  motion  to  confirm  a  eale,  where  the 
proceedings  are  in  all  respects  regular  and  in 
confonnitf  with  law,  and  there  is  no  sfaowiag 
of  any  equitable  grounds  for  setting  it  aside. 
It  Is  the  dut7  of  the  court  to  order  confirmation. 

[Ed.  Note.— For  other  cases,  see  Biecutioii, 
Cent  Dig;  U  669-672;  Dec.  Dig.  |  242.*] 

Appeal  from  District  Court,  Wyandotte 
Ocnmty. 

ActloD  b7  WUllam  B«blii8on  against  sai 
Kennedy.  Jodgmrait  for  plalntifC,  motion  to 
confirm  sale  oTerruled,  and  plaintiff  appeals. 
BeTersed,  with  directions  to  confirm  the  sale. 

C.  O.  Littiek  and  T.  P.  Anderson,  both  of 
Kansas  City,  for  appellant  W.  B.  Sutton 
and  W.  B.  Sutton,  Jr.,  both  of  Kansas  Oit^. 
fbr  appellee. 

POBTEB,  J.  This  is  an  appeal  from  a  rul- 
ing of  the  district  court  refusing  to  con- 
firm a  sale  of  real  estate. 

The  appellant  was  idalntlfC  in  an  action 
against  Kennedy  to  recover  damages.  When 
the  action  was  commenced  be  caused  an  at- 
tafdunent  to  be  levied  upon  certain  real  es- 
tate as  the  property  of  Kennedy.  Judg- 
ment was  taken  by  default,  the  attachment 
was  sustained,  and  the  property  ordered  sold 
to  satisfy  Qie  Judgment  Thereafter  on 
Mardti  8,  1913,  an  order  of  sale  of  the  at- 
tached  property  was  Issued,  under  which  the 
sberUt  advertised  and  sold  the  same.  The 
sheriff  made  a  return  showing  his  proceed- 
ings under  the  order  of  sale,  and  the  appel- 
lant filed  a  motion  to  have  the  sale  confirm- 
ed. Before  a  ruling  was  had  on  this  motion 
Annie  Grlswold,  the  appellee,  filed  a  motion 
to  set  aside  the  sale,  alleging  ttiat  the  at- 
tainment proceedings  and  the  sale  w«re  Ir- 
r^ular  and  void,  and  that  the  defendant 
Kennedy  bad  no  title  or  Interest  In  the  real 
estate.  Both  motions  came  on  for  hearing 
at  the  same  time.  The  Journal  entry  recites 
that  the  attorneys  for  the  appellee  stated  in 
open  cout  that  she  had  no  proof  to  offer  in 
suKwrt  of  the  statements  contained  In  her 
motion,  and  thereupon,  by  her  consent,  the 
motion  to  set  aside  the  sale  was  by  the  court 
stricken  from  the  docket  At  the  same  time 
the  court  orerriiled  appellant^s  motion  to  oon- 
flrm  the  sale. 

In  the  brief  of  Annie  Grlswold,  appellee, 
It  Is  stated  that,  on  the  hearing  of  the  mo- 
tion to  couflrm,  her  counsel  called  ttie  at- 
tention of  the  court  to  the  fact  that  the  sale 
purported  to  be  a  sale  of  the  whole  title  in- 
stead of  the  Interest  of  the  Judgment  creditor, 
and  that  th^upon  the  court  examined  the 
papers  and  stated  that  the  proceedings  were 
not  in  accordance  with  the  court's  order, 


which  was.  to  sell  the  Interest  of  Kennedy, 
and  that  thereuptm  tiie  court  refused  to  con- 
firm the  sale;  None  of  tlie  &cts  relied  nptm 
by  the  appellee  Is  shown  In  the  abstract 
In  hnr  brief  It  Is  susgestod  that  it  was  the 
du^  flC  the  appellant  to  bring  up  the  com- 
plete record  and  satls^  tUs  court  that  there 
was  no  possible  ground  for  the  action  of  tbe 
court  In  refusing  to  confirm.  On  the  con- 
trary, if  the  abstract  prepared  by  the  appel- 
lant was  not  complete,  or  if  It  foiled  to  set 
out  portions  of  the  record  upon  which  tbe  ap- 
pellee desired  to  rely,  It  deTolved  upon  her 
to  prepare  a  counter  abstract  As  the  case 
is  presented  to  us,  it  shows  tbe  refusal  of 
the  court  to  confirm  a  sale,  which  the  record, 
including  the  order  of  sale  and  tbe  return 
of  the  sheriff,  shows  to  have  been  regular  in 
all  respects,  and  with  no  showing  of  any 
grounds  authorizing  interference  by  a  court 
npon  equitable  grounds.  As  said  In  Bank  t. 
Murray,  84  Kan.  624,  page  IJ28,  114  Pac.  847, 
page  849: 

"Prior  to  1883  the  statute  required  confirma- 
tion when  the  sale  bad  in  all  re^ecti  been  made 
'in  conformity  to  the  provisions  of  this  article.' 
Oen.  Stat.  1868,  c.  80,  I  458;  Gen.  SUt  ISSO, 
i  4566.  But  tbe  Le^^ture  of  1893  amended 
this  section  and  provided  that  the  sale  shall  be 
confirmed  if  the  court  'finds  the  oroceedings 
regular  and  in  conformity  with  law  and  equi^.* 
Laws  1893.  c.  109.  1  26;  Code  1909,  (  600." 

The  court  has  a  discretion  whether  to  order 
the  sale  confirmed  or  not,  but  the  discre- 
tion must  be  exercised  tuwn  equitable  prin- 
ciples, and  not  arbitrarily.  Bank  t.  Murray, 
supra. 

If  there  was  any  mistake  in  the  entry  of 
tbe  original  Judgment  the  court  has- power 
at  any  time  to  order  it  corrected  to  speak 
the  truth;  but  no  reason  appears  for  refus- 
ing to  confirm  the  sale. 

Counsel  for  appellant  piactlrally  concede 
that  Kennedy  has  cmly  an  equitable  Interest 
in  the  real  estate  attached;  but  it  Is  said 
that  at  the  time  the  suit  was  brought  and 
the  attadimemt- levied,  they  proceeded  upon 
the  aasnnuttlon  that  he  owned  the  absolute 
title.  It  Is  true,  as  they  suggest,  that  ap- 
pellani  could  acquire  by  the  attaduneut  only 
a  lien  upon  whatever  Kennedy's  Interest  in 
the  property  was,  and  could  sell  nothing 
more  than  hbi  Interest  In  the  property. 

Beversed  with  directions  to  confirm  the 
sale.  All  the  Justices  concurring. 


SCOTT  T.  W.  H.  McINTYBD  CO.  (CITY 
NATIONAL  BANK  OP  AUBURN,  IND., 
Interpleader).     (No.  19065.)  t 
(Supreme  Court  of  Kansas.    Dee.  12,  1914.) 

Cfiylla&vj  by  Oe  Gwurt) 

Barks  and  Banking  (|  127*)— Owhebsuzp 
OF  Deposit— Pbocbds  or  Dbatt— Oasitibh- 

icsnT. 

Where  a  draft,  with  a  bill  of  lading  attach- 
ed, is  delivered  to  the  bank  in  whoae  favor  it 
U  drawn,  which  forwards  it  to  a  correspocdoit 
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for  oo]lw!tlon»  and  fivee  Immediate  credit  to 
tbe  dcvoflltor,  the  proceeds,  while  in  the  hands 
«{  tiie  correspondent  bank,  are  to  be  regarded 
as  belonging  to  the  payee  named  in  the  draft, 
as  against  a  creditor  of  the  depositor  who  at- 
tnnpts  to  reach  tbem  by  gamisbment,  after  the 
aceonnt,  as  Increased  hj  the  deposit,  has  been 
OTerdrawn,  and  this  notwithstanding  the  prac- 
tice of  tbe  first-named  bank  to  charge  its  de- 
positor with  the  Interest  on  such  items  from  the 
time  of  giving  credit  ontll  tiie  proceeds  were 
actually  received,  and  to  chaise  back  their 
'amount  in  the  event  of  nonpayment,  and  not- 
withstanding that  a  serial  number  was  placed 
on  said  draft  by  tbe  original  bank  In  sending 
it  out  for  collectioa,  and  tbat  a  witness  testified 
to  a  general  practice  of  bankers  to  place  sach 
numbers  npon  items  received  for  collectloQ,  bnt 
not  npon  those  accepted  as  cash. . 

[Ed.  Note. — For  other  cases,  see  Banks  and 
gmkini,  Cent  Dig.  ||  8M,  SlO;  Dec.  Dig.  | 

Appeal  from  District   Oonrt,  Shawnee 

Clonnty. 

Action  by  Charles  D.  Scott  against  the  W. 
H.  Mclntyre  Company,  wherein  the  City  Na- 
tional Bank  of  Anbnm,  Ind.,  Interpleaded. 
From  Judgment  for  lnteii»leader,  plaintlfl  ap- 
poUft.  Afllrmed. 

Eugene  8.  XinliitCHi,  of  Tiveka,  for  aK>ei1ant 
Blair,  Macaw  it  UUaid,  at  Tt^ka,  and  B. 
W.  Scandrett,  of  Omabat  Neb.,  for  appellee. 

HASON,  J.  On  November  17,  ISll,  the 
W.  H.  IfcIntTre  Company  drev  a  draft  for 
9^412.60  npon  Charles  D.  Scott,  of  Topeka. 
payable  to  the  City  National  Bank  of  Aa- 
bam,  Ind.,  and  deUrered  it  to  the  bank,  with 
a  bill  til  lading  attached.  Tbe  bank  sent  the 
draft  to  ft  TopAa  bank  for  collection.  Scott 
paid  the  draft  November  27th,  and  on  the 
same  day  brought  an  action  against  tbe  Mc- 
lntyre Company  for  |1,9BS,  garnishing  the 
Topeka  bank,  wbkb  filed  an  answer  setting 
oDt  the  facta,  and  stating  tbat  It  held  tbe 
proceeds  of  tbe  draft  subject  to  Uie  mder  of 
the  court  Serrlce  publication  was  made 
upon  tbe  defendant,  wblcb  made  no  appear- 
ance, and  Judgment  was  taken  against  It 
The  Auburn  bank  interpleaded,  rtaimiwy  to 
be  the  owner  of  tbe  money  In  tbe  bonds  of 
Uie  Topeka  bank,  which  was  paid  Into  court 
to  await  tbe  result  of  tbe  Udgatlon.  The 
plaintiff  filed  a  denial  of  tbe  allegations  of 
the  Interplea,  and  a  Jury  was  impaneled  to 
try  tbe  Issue.  Bvldence  was  taken,  and  the 
court  directed  a  verdict  for  tbe  interpleader, 
ap<m  which  Judgment  was  rendered.  Tbe 
plaintiff  appeals. 

The  evidence  as  to  the  transactions  be- 
tween the  Mclntyre  Ofmpany  and  On  Au- 
burn bank  was  in  tbe  fbrm  of  detposittois. 
It  was  uncontradicted,  and  must  be  deemed 
to  have  established  these  facts:  Tbe  draft 
was  delivered  to  tbe  bank  by  Oie  company 
In  the  usual  course  of  business,  and,  in  ac- 
cordance with  custom,  credit  was  at  once 
given  to  the  company  on  tbe  books  of  tbe 
bank  and  In  the  passbook  of  the  company, 
whose  account  was  at  the  time  overdrawn  in 


the  sum  of  ¥2,070.44.  Five  days  later  it  was 
again  overdrawn.  Tbe  practice  was  fbr  the 
bank  to  accept  such  drafts,  send  thou  out 
for  collection,  credit  tbe  company  at  once 
wltb  their  face,  and,  when  tbe  returns  were 
received,  cba^  tlw  company  wltti  interest 
to  that  time;  the  understanding  being  that, 
if  payment  should  be  refused  In  any  instance 
tbe  amount  of  the  Item  should  be  charged 
back  to  tbe  depositor. 

Various  assignments  of  error  are  made, 
but  the  case  turns  upon  the  question  whether 
the  title  to  the  draft  and  its  proceeds  at  the 
time  of  the  garnishment  was  In  tbe  Auburn 
bank,  or  in  the  Mclntyre  Company;  wheth- 
er the  bank  took  tbe  draft  as  a  purchaser, 
or  for  collection.  There  Is  much  apparent 
and  considerable  real  conflict  In  the  decisions 
bearing  on  tbe  matter.  They  are  collected  in 
notes  In  7  L.  B.  A.  (N.  S.)  694,  and  86  Am. 
St.  Bep.  782.  TSib  gmieral  rule  bas  been 
thus  stated: 

"Prima  facie,  according  to  the  we^ht  of  au- 
thority, the  passing  to  the  credit  of  the  depos- 
itor, of  a  check  bearing  an  indorsement  not  in- 
dicating tbat  it  was  deposited  for  collection 
merely,  passes  the  title  to  tbe  bank.  Still,  ac- 
cording to  the  weight  of  authority,  the  rule 
above  stated  la  not  an  absolute  rule,  and  is 
prima  fade  merely,  and  yields  to  tbe  intention 
of  the  parties,  expressed  or  implied  from  the 
dreamstanceft,''    3  R.  0.  L.  524. 

See,  also.  Noble  v.  Doughten,  72  Kan.  88fl^ 
8S  Pac.  1048,.  3  L.  R.  A.  (N.  8.)  H67. 

In  Beal  v.  City  of  Somerrille.  1  a  C.  A. 
508,  SO  Fed.  647,  17  L.  R.  A.  291,  which  In 
one  of  the  notes  referred  to  C7  I*  B.  A.  [N. 
S.]  604,  700)  is  classed  with  the  mluuncy 
decisions,  it  was  held  that  the  right  of  tbe 
bank  to  charge  back  the  item  to  the  de- 
positor in  the  event  of  Its  nonpayment  is  in- 
consistent with  the  hypothesis  tbat  title 
thereto  had  passed  to  the  bank.  This  view 
has  been  adopted  in  s.  number  of  cases,  of 
which  Packing  Co.  v.  Davis,  118  N.  C.  548,  24 
S.  E.  365,  Is  typical.  It  bas  been  denied  In 
others,  examples  of  which  are:  Auto  Mfg.  Co. 
V.  Mer.  Nat  Bank,  116  Md.  179.  81  AtL  2&4 ; 
American  Trust  &  Sav.  Bank  v.  Gueder  & 
P.  Mfg.  Co.,  IBO  III  836,  87  N.  B.  227;  and 
Fourth  Natloual  Bank  v.  Mayer,  80  6a.  lOS, 
14  S.  E.  891. 

Of  the  Beal-Stnuervllle  Case  one  of  the 
text-wiitera  says: 

"This  last  is  the  only  able  examination  of  tbe 
matter  that  has  been  made.  It  expressly  dis- 
approves 2  Morse  on  Banking,  896."  Zane  on 
Banks  and  Banking,  |  133,  p.  211,  a.  14. 

Another  says  of  it: 

"Tbe  court  lays  much  weight  on  tbe  fact  tbat 
the  indorsement  was  'for  deposit,'  which  was 
held,  erroneously.  It  la  submitted  (ante,  note 
64),  to  import  a  bailment,  with  the  result  that 
it  rested  on  the  bank  to  support  afflrmatively  a 
clsim  that  oa  tbe  deposit  It  became  an  owner  of 
tbe  check."  Tiffany  on  Banks  and  BanUng,  | 
U,  p.  88,  n.  82. 

We  cannot  regard  Ua  rlgjit  of  a  bank  re* 
celvlng  a  draft  for  deposit'  to  diarge  tbe 
amount  back  to  the  depositor  If  payment  Is 
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refused,  as  haTlng  a  determinlDg  Inflnence. 
I^acb  a  right  on  the  part  of  the  bank  would 
seem  to  be  an  ordinary  Incident  even  of  a 
deposit '  which  iB  accepted  as  cash.  The 
transaction  to  based  upon  the  supposition 
that  the  draft  Is  going  to  be  paid.  A  gnaran- 
ty  of  payment  often  results  from  the  indorse- 
ment, but,  howcTer  erldraiced.  It  should  not 
Aiilltate  against  the  theory  of  a  passing  of 
the  title.  The  fact  that  the  depositor  has 
guaranteed  the  payment  of  a  draft  with  a 
bill  of  lading  attached  should  not  prevent  the 
bank  from  holding  the  goods  or  their  pro- 
ceeds, and  looking  first  to  them,  as  against 
the  depositor  or  any  claimant  under  him, 
such  as  an  attaching  creditor.  See  Shaffer 
Bros.  V.  Rhynders,  116  Iowa,  472,  89  N.  W. 
1099;  German  Nat  Bank  v.  Grinstead,  82 
S.  W.  951,  21  Ky.  Law  Rep.  674. 

Some  of  the  conflict  in  the  decisions  bear- 
ing upon  the  general  aspects  of  fbe  question 
can  be  accounted  for  by  differences  In  the 
facts,  and  the  manner  In  which  the  issue  of 
ownership  has  been  raised,  but  In  some  in- 
stances the  divergence  Is  due  to  the  attitude 
taken  as  to  the  effect  of  giving  Immediate 
credit  to  the  depositor.  An  extended  review 
of  the  authorities  Is  not  thought  necessary. 
Here  we  regard  the  result  as  controlled  by 
the  circumstances  that  the  depositor  not 
only  received  credit  for  the  amount  of  ttie 
draft,  but  actually  drew  upon  lt,^nd  used  the 
full  amount  When  the  item  was  deposited, 
the  account  of  the  Mclntyre  Company  was 
overdrawn.  The  credit  operated  at  once  to 
offset  the  depositor's  debt  to  the  bank.  Be- 
fore the  garnishment  summons  issued,  the  ac- 
count was  again  overdrawn,  and  the  credit 
thereby  exhausted.  In  this  situation  the 
Mclntyre  Company  could  not  successfully 
have  asserted  a  claim  to  the  draft  or  Its  pro- 
ceeds against  the  Auburn  bank,  and  the  at- 
taching creditor  could  gain  no  higher  rights 
than  were  possessed  by  the  defendant  Ladd 
&  Tilton  Bank  v.  Commercial  State  Bank.  64 
Or.  486,  130  Pac.  975,  49  L.  R.  A  (N.  S.) 
(KS7.  lu  Perth  Amboy  Gaslight  Oo.  v.  Middle- 
sex County  Bank,  60  N.  J.  Bq.  84,  45  Atl. 
704,  which  leans  to  the  view  favoring  the 
theory  of  a  bailment,  rather  than  a  purchase. 
whet«  a  draft  Is  deposited  for  credit,  the 
court  says: 

"If  a  depositor  deposits  a  check  or  draft  on 
a  third  party  with  the  understanding,  either  ex- 
pressed or  implied,  that  he  is  to  d»w  against 
it  at  oUce  as  if  it  were  cash,  and  the  hank 
agrees  to  accept  it  and  treat  it  as  cash,  and  the 
deijositor  draws  against  it  before  the  amount  is 
realized  by  the  bank,  then  it  is  properly  treat- 
ed as  a  deposit  of  cash.  Or,  If  the  depo^tor  is 
already  indebted  to  the  bank,  and  the  deposit 
is  received  in  whole  or  partial  payment,  the 
same  result  follows." 

In  National  Bank  of  Webb  City  r.  Everett, 
136  Ga.  872,  71  S.  B.  600 — an  attachment 

cam — this  language  Is  used; 

"The  evidence  discloses  that  at  the  time  of  the 
deposit  the  drawer  had  overdrawn  its  aocouot, 
fuul  the  deposit  was  entered  as  cash  to  its 


credit ;  that  the  drawer  was  not  only  accustom- 
ed to  draw  against  deposits  of  this  character, 
but  actually,  did  draw.  These  <nreumstBDceB 
evince  the  parties'  intention  to  treat  the  draft 
as  a  deposit  of  money,  and  therefore  the  title 
to  the  draft  and  the  biU  of  lading  attached  is 
in  the  bank." 

Of  the  situation  arising  even  where  a  re- 
stricted indorsunent  Indicates  that  a  draft  Is 
d^OEdted  for  collectloo,  it  is  said: 

"If,  notwithstanding  such  restrictive  indorsc- 
menta,  advances  are  actually  made  to  the  de- 
positor, the  title  passes.  *  •  •  The  mere 
crediting  of  paper  thus  indorsed  to  the  depositor 
as  cash  does  not  transfer  the  title.  If  the  de- 
positor has  a  right  to  draw  at  once  for  the 
amount  credited  as  though  it  were  a  cash  de- 
posit, in  some  'states  the  title  posses;  in  others 
it  does  not  pass-  until  he  has  actually  drawn." 
6  Cyc.  407. 

The  bank  In  its  Interplea  described  itself 
as  the  owner  of  the  proceeds  of  the  draft 
Whether  Its  Interest  amounted  to  a  full  title 
or  to  a  lien  for  what  it  had  advanced  is  not 
material,  since  the  controlling  facts  were  ful- 
ly developed.  Whether  the  title  to  a  draft 
I>a6ses  to  a  bank  which  gives  the  depositor 
credit  Immediately  upon  Its  receipt  depends 
upon  the  actual  or  presumed  ioteution  of  the 
parties,  and  luay.  In  a  particular  case,  be  a 
question  of  fact  for  a  Jury.  Here  the  only 
direct  testimony  coucerning  the  actual  pur- 
pose of  the  Mclntyre  Company  and  the  Au- 
burn Bank  Is  to  the  effect  that  a  purchase 
was  intended,  and  not  a  deposit  for  collec- 
tion. This  testimony,  however,  probably 
amounted  only  to  the  statement  of  a  legal 
conclusion.  Ttie  character  of  the  transac- 
tion is  determined  by  the  circumstances  al- 
ready stated.  The  draft  l>ore  a  serial  num- 
ber placed  upon  It  by  the  Auburn  t>ank.  A 
wltn^s  for  the  plaintiff  testifled  that  it  waa 
the  practice  of  banks  to  assign  such  a  num- 
ber (corresponding  to  that  entered  in  a  regis- 
ter) to  items  which  were  received  for  collec- 
tion, but  not  to  those  acc^ted  as  cash. 
This  to  relied  upon  as  evidence  to  support  a 
finding  that  the  title  to  tha  draft  remained 
in  tlie  company.  We  agree  with  the  trial 
court  that,  upon  all  the  evidence,  the  question 
of  ownersh^  was  one  of  law,  and  that  the 
fact  that  a  serial  number  had  been  assigned 
to  the  draft  1^  the  Auburn  bank  cannot  affect 
the  matter,  in  view  of  the  other  circumstane- 
es  which  serve  fully  to  cbaracterlEe  the 
transaction. 

Complaint  to  made  of  the  rejection  of  evi- 
dence offered  by  the  plaintiff,  but  we  regard 
It  as  insofflclent  to  influence  the  result 

The  Judgment  to  affirmed.  All  the  Justices 
concurring. 


ROSS  V.  PERKINS  et  al.    (No.  19097.)t 

(Supreme  Court  of  Kansas.   Dec.  12.  1914.) 

(SvUabiu  h9  th«  Vowrt.) 

1.  Deeds  {J  208*)— Dblivebt— SumcntNcr  or 
Evidence. 

A  grantor  executed  two  deeds  conveying  an 
undivided  one-half  of  certain  land  to  each  of  two 
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peraons,  who  v«re  relatires  and  had  fonnerlr 
been  membera  of  hia  family,  upon  the  coosidera- 
tion  that  eacb  grantee  should  pay  one-half  of  hia 
debts  and  funeral  expenses  and  that  they  should 
erect  a  monument  of  a  certain  value  at  his  ifrave. 
After  placing  each  de«d  in  an  envelope  with  the 
name  of  the  grantee  iodorBed  thereon  he  handed 
both  to  one  of  the  grantees,  who  was  present 
when  they  were  executed,  wifli  the  remark, 
"When  you  record  yours,  yon  may  record  Ida's 
also,"  and  she  and  Uie  grantor  then  rode  togeth- 
er to  a  bank,  when  he  carried  them  into  the 
bank  and  banded  the  deeds  to  a  custodian  with 
th«  reqoest  that  he  keep  them,  and,  in  response 
to  an  inquiry,  the  grantor  told  the  custodian  that 
he  would  find  the  directions  on  the  inside.  The 
conveyances  were  made  on  the  further  condition 
that  the  grantor  should  retain  posse^ision  of  the 
land  during  his  lifetime,  and  also  that,  if  he 
should  marry  again,  his  wife  should  retain  un- 
disturbed posseasion  during  her  lifetime,  and 
that  during  this  period  the  grantees  should  not 
sell  nor  ineumtwr  the  land.  Held  that  the  facts 
in  the  case  ar«  sufficient  to  support  a  finding 
that  there  was  a  valid  and  effective  delivery  of 
the  deeds  to  the  grantees. 

[Ed.  Note— For  other  cases,  see  Deeds,  Cent 
Dig.  §1  625-632;  Dec.  Dig.  f  208.*] 

2.  Husband  and  Wife  (8  O*)— Cowvbtanck 

Befobx  Mabbiaqb^Validitt. 

Shortly  after  the  ezeeuticn  of  the  deeds  the 
grantor  married  again,  and  his  wife  lived  with 
him  upon  the  land  for  about  seven  years,  and 
until  his  death.  In  a  controversy  as  to  tbe  validi- 
ty of  tbe  deeds  it  was  held  in  the  trial  conrt  that 
the  conveyance  of  more  than  one-half  of  the  land 
operated  as  a  fraud  on  the  marital  rights  of  the 
wife,  and  Fhe  was  awarded  one-half  of  the  land. 
She  complains  of  the  ruling,  and  insists  that  die 
was  entitled  to  the  whole  of  IL  Under  tb«  facts 
in  the  case  it  is  held  that  she  has  no  reason  to 
complain  of  the  decision. 

[Kd.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  §S  18-18;  Dec  Dig.  S  6.*] 

Appeal  from  District  Conrt;  Douglaa  Ocran- 

ty. 

ActiOD  by  Elizabeth  C.  Bobs  against  Nellie 
D.  Perkins  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Means  &  Rice,  of  Lawrence,  for  appellant 
8.  D.  Blsbop,  of  Lawrence,  tt>r  appellees. 

JOHNSTON,  C.  J.  The  appellant,  EUza- 
betfi  C.  Ross,  began  this  action  to  quiet  her 
title  to  certain  lands  situated  In  Douglas 
county,  of  which  she  was  In  possession. 
From  the  facts,  as  fonnd  by  the  trial  court, 
it  appears  that  on  April  22,  1904,  W.  C.  Ross 
was  the  owner  of  the  land  in  question,  which 
was  of  the  value  of  about  $2,500  and  was 
practically  all  the  property  which  he  did  own. 
He  was  then  69  years  of  age  and  not  in  rug- 
ged health.  His  wife  had  died  about  a  year 
before  that  time  and,  while  they  had  no  chil- 
dren of  their  own,  the  appellees,  Mrs.  Nellie 
D.  Perkins  end  Mrs.  Ida  M.  Stewart,  who 
were  nieces,  bad  been  membera  of  the  family 
for  a  considerable  time  and  had  been  treated 
to  a  great  extent  as  their  own  children.  On 
the  day  mentioned,  In  accordance  with  a 
prearranged  plan,  Ross  conreyed  an  undivid- 
ed one-half  interest  of  his  property  to  each 
of  the  appellees  in  consideration  that  each 
ahoAld  pay  one-balf  ot  Ms  deMs  and  funeral 
«zptti8M  at  lite  doatb  and  that  tbey  should 


I  erect  a  9200  mommient  at  Uscmvc^,  Oa  aap: 
artte  papers  attached  to  tiw  deeds,  and  made 
a  part  of  ttiwi,  waa  the  statement: 

"It  is  especially  onderstopd  that  should  I  mar- 
ry during  my  lifetime  that  the  property,  thus 
deeded  is  not  to  be  sold  or  incumbered  during 
the  lifetime  of  my  wife,  should  I  elect  to  have 
one,  and  that  in  such  case  you  are  to  meet  one- 
half  of  her  funeral  expenses,  and  that  she  is  to 
retain  undisturbed  possession  and  use  of  same 
during  her  natural  ufetlme,  and  after  her  death 
and  burial  yoa  are  to  Inherit  (me-balf  of  per- 
sonal property  then  on  hand." 

The  deeds  were  placed  In  separate  envel- 
opes, which  were  sealed  and  tbe  names  of  re- 
BpectlTs  appellees  indorsed  thereon,  and 
these,  in  tarn,  were  Inclosed  in  a  large  en- 
velope and  delivered  to  Henry  Benson,  a 
friend  of  the  grantor,  who  was  an  officer  in 
a  Lawrence  bank. 

It  appears  that  early.  In  February,  1904, 
Boss  began  a  correspondence  with  the  ap- 
pellant, then  a  resident  of  the  state  of  Wash- 
ington, 'Which  led  to  a  marriage  engageoi^t, 
and  It  was  arranged  between  them  that  she 
should  come  on  to  Lawrence,  arriving  there 
on  April  20,  1804,  when  they  would  be  mar- 
ried. She  came,  but  did  not  arrive  until  Ap- 
ril 23d,  and  on  that  day  they  were  married. 
Thereafter  ttiey  llv^  together  ■  in  tbe  Ross 
home  on  a  jwrt  of  the  land  In  q^oestloa  until 
Ross'  death  on  September  29,  1911.  During 
this  time  she  sold  some-property  of  her  uwu 
for  $500  and  expended  $200  of  the  apiouut  ou  - 
the  Ross  land  and  gave  the  balance  of  it  to , 
her  sons.  Before  her  marriage  to  Bo$^  she 
had  ft  general  knowledge  that  he  owned  some 
land,  tbe  exact  extent  of  which  she  did  not 
know.  Shortly  after  the  marriage  she  learn-, 
ed  that  he  had  made  soa)»  arrangement  ast 
to  the  property,  but  did  not  know  the  exact: . 
disposition  made  of  it  until  after  bis  death, 
but  she  supposed  all  the  time  that  he  bad 
made  a  will  by  the  terms  of  which  she  was 
to  have  only  a  life  interest  in  the  property. 
On  the  day  after  his  death  tbe  appellee  Mrs. 
Perkins  obtained  the  deed  executed  to  her 
from  the  custodian,  Mr.  Benson,  and  placed 
it  on  record,  and  the  deed  to  am>eUee  Mr&. 
Stewart  was  procured  by  her  and  placed  on 
record  on  October  2,  1911. 

From  all  the  testimony  In  tbe  case,  none  of 
which  has  been  brought  up  on  this  appeal, 
the  court  found  that  the  deeds  had  been 
legally  d^ivered  to  the  app^ees ;  and  anoth- 
er finding  was  that  the  conveyances  operated 
as  a  fraud  upon  the  marital  rights,  of  the  ap- 
pellant. It  was  decided  by  the  court  that  the 
deeds  should  be  set  aside  only  so  far  as  tbey 
tended  to  defeat  the  rights  of  the  appellant 
to  Inherit  a  one-half  interest  in  the  land,  and 
it  was  adjudged  that  an  undivided  half  of  the 
land  was  owned  by  appellant  and  that  each 
of  the  appellees  had  an  undivided  quarter  in 
the  land,  and,  further,  that  the  life  estate 
provided  for  In  tbe  deeds  should  be  termi- 
nated by  the  judgment 

[11  The  first  contention  of  aj^ellant  Is 
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that  tbe  court  erred  In  bolding  that  there 
was  a  valid  delivery  of  the  deeds.  It  it 
true,  aa  appellant  contenda,  that,  before  a 
deed  can  operate  as  a  transfer  of  title,  there 
must  be  an  intention  that  It  should  become 
effective  as  a  present  conveyance,  and  this 
intention  is  to  be  obtained  from  Uie  words 
and  acts  of  the  grantor.  It  is  likewise  tme 
that  a  onnplete  legal  delivery  implies  a  sur- 
render of  control  of  the  instrument  by  the 
grantor  and  an  assent  or  acceptance  by  the 
grantee.  Wueater  v.  Folln,  60  Kan.  334,  56 
Pac  490.  A  formal  manual  delivery  of  the 
deed,  however,  by  the  grantor  to  the  grantee 
la  Dot  essential,  nor  is  it  necessary  that  any 
set  phrase  shonld  be  used  as  a  declaration  of 
Intention.  Kelsa  v.  Graves,  64  Kan.  777,  68 
Pac.  607 ;  Bremyer  v.  School  Association,  86 
Kan.  644,  122  Fac  104.  It  la  settled,  too, 
that  if  the  grantor  deliver  the  deed  to  a 
third  person  wiOi  the  Intention  to  part  with 
control  of  the  instmment  and  of  divesting 
himself  of  title  it  wlU  oonatitnte  a  tranaCer 
although  It  iB  agreed  that  the  deed  shall  not 
be  recorded  during  the  lifetime  of  the  gran- 
tor. Zeltlow  V.  ZeiUow,  84  Kan.  71S,  116 
Pac.  B78.  It  has  aim  been  held  that  delivery 
of  a  deed  to  a  coatodlan,  to  be  paaaed  to  ttie 
grantee  at  the  deaOi  of  tlie  grantor,  and 
which.  In  effect;  provided  that  the  possession 
and  enjoyment  of  the  pn^erty  by  the  gran- 
tee should  be  postponed  tintU  the  grantor^ 
death  would  be  construed  to  mean  that  title 
was  to  rest  vfbea  Uie  delivery  to  the  cus- 
todian was  madft.  Nolan  v.  Otney,  7S  Kan. 
8U.  89  Pac.  600,  9  L.  a  A.  (N.  S.)  317.  And 
it  has  been  decided  that  an  eftectlve  tranfer 
may  be  made  by  a  oonstntctlve  delivery  of  a 
deed.  Tucker  v.  Allen,  16  Kan.  812.  819; 
Kelsa  V.  Graves,  supra. 

The  fiicts  and  drcamstancea  of  the  case 
tend  strongly  towards  proving  an  actual  de- 
livery of  the  deeda  After  they  had  been  ex- 
ecuted and  placed  in  envelopes  with  the 
names  of  the  grantees  theremi,  they  were 
banded,  by  Boss  to  Mrs.  Perkins,  who  kept 
them  until  they  drove  to  the  bank,  when  she 
turned  them  over  to  Boss,  who  carried  them 
in  and  put  them  In  Benson's  hands  with  the 
request  that  he  keep  them.  Both  were  placed 
in  a  larger  envelope,  on  the  outside  of  which 
the  name  of  Boss  was  written.  There  is  a 
fair  Implication  that  Boss  parted  with  con- 
trol of  the  deeds,  and  that  there  was  an  ac- 
ceptance of  them  by  the  grantees  when  he 
handed  them  to  Mrs.  Perkins,  and  that  he 
was  acting  for  the  appellees  when  he  car- 
ried them  into  the  bank  and  turned  them 
over  to  Benson.  However,  if  it  be  inferred 
that  control  of  the  deeds  was  not  surrender^ 
ed  until  he  handed  them  to  Benson  there  are 
sufficient  facts  to  support  a  delivery  when 
he  placed  the  deeds  In  the  hands  of  the  cus- 
todian, with  the  statement  that  he  would 
learn  from  the  inside  of  the  envelopes  what 
was  to  be  done  with  them.  That  Boss  in- 
tended that  tlie  deeds  were  thereafter  to  be 


within  the  control  of  the  grantees,  and  not 
of  himself,  Is  also  shown  by  the  remark  to 
Mrs.  Perkins,  "When  you  record  yours,  yon 
may  record  Ida's  also."  As  shown  by  the 
authOTltles  cited,  the  fact  that  the  enjoyment 
of  the  land  was  to  be  postponed  until  Boss' 
death,  and  until  the  death  of  the  second 
wife,  in  case  he  married  one,  does  not  mili- 
tate against  the  theory  that  the  delivery  of 
the  deeds  was  complete  and  that  the  estate 
became  vested  in  the  grantees  when  the  deeds 
were  passed  over  either  to  the  grantees  or  to 
the  custodian.  See,  also,  Selfert  v.  Selfert, 
66  Kan.  732,  71  Pac.  271 ;  Young  v.  McWU- 
Uama,  76  Kan.  243,  80  Pac  12;  Brady  v. 
Fuller,  78  Kan.  44S,  06  Pac.  864 ;  Norton  t. 
Collins,  81  Kan.  33, 105  Fac  26. 

[2]  Assuming,  as  we  must,  tiiat  there  was 
an  effectual  and  valid  delivery  of  the  deeds, 
the  next  contention  we  liave  to  meet  Is  that 
If  the  transfer  constituted  a  fraud  on  tbe 
marital  rights  of  the  appellant,  so  far  as  the 
transfer  prevented  her  from  inheriting  one- 
half  of  tbe  land.  It  was  Intf ectnal  for  taxf 
purpose.  It  was  held  by  the  court  that  the 
deeds  were  valid  and  binding  as  to  onfr-hslf 
of  the  land,  but  that  tbe  transfer  of  more 
than  bne-half  operated  as  a  fraud  on  the 
marital  rights  of  tbe  appellant  It  Is  not 
easy  to  see  how  the  transfer  of  one-faalf  of 
the  land,  nor  ereo  the  whole  of  It,  can  be 
regarded  as  a  fraud  upon  Qie  rl^ts  of  appel* 
lant  She  and  Boss  bad  been  neighbors  in 
Douglas  county  for  many  years,  and  It  is  fair 
to  presume  stae  was  acQualnted  with  his  sltu- 
atlou  and  flnaodal  condition.  It  aiv>ears  she 
did  not  know  exactly  what  disposition  he 
had  made  ct  his  property,  nor  Just  what  pro- 
vision had  been  made  for  her,  but  from  what 
she  bad  learned  she  supposed  ttiat  be  bad 
made  a  will  devising  the  prtq^erty  to  others, 
but  by  the  terms  of  which  she  was  to  have  a 
life  interest  in  the  property.  While  the  writ- 
ings «:ecuted  by  him  were  deeds  instead  of  a 
will  they  were  intended  to  accomplish  sub- 
stantially what  she  understood  had  been 
done ;  that  is,  diere  was  a  transfer  of  the  fee 
of  the  land  to  othera  and  the  transfer  did,  in 
effect,  give  her  a  life  estate  In  the  property. 
By  the  terms  of  tbe  provision  she  was  "to 
retain  undisturbed  possession  and  use  of  the 
same  during  her  natural  lifetime."  During 
her  life  the*  grantees  were  not  to  have  tbe  use 
or  possession  of  tbe  property,  and  could  not 
transfer,  incumber,  or  embarrass  her  life 
Interest  or  the  possession  and  use  of  the  prop- 
erty given  to  her,  and,  besides,  the  grantees 
were  each  required  to  pay  one-half  of  her 
funeral  expenses  at  her  death.  There  is  rea- 
son to  criticize  Boss'  action  In  not  giving  ap- 
pellant definite  Information  as  to  the  nature 
of  tbe  transfer  he  had  made  and  sPedflcaUy 
as  to  what  provision  had  been  made  for  her, 
but  her  understanding  of  the  provision,  how- 
ever gained,  appears  to  have  been  substan- 
tially correct  as  well  as  satisfactory  to  bw. 
Under  aU  the  circumstances  tbe  provision 
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made  for  ber  cannot  well  be  regarded  as  nn- 
Jnat  and  nnfali,  bnt,  on  the  otber  hand,  ap- 
pears to  have  been  QuUa  Uberal  and  was,  in 
fact,  about  the  share  she  contemplated  would 
be  glTen  to  ber.  The  conveyance  made  to 
the  grantees  does  not  suggest  Injustice  nor 
undue  discrimination.  No  children  bad  been 
bom  to  Boss  and  his  flrst  wife,  but  Nellie  D. 
Perkins,  who  was  a  niece  of  hers,  bad  been 
reared  hi  the  family  and  had  been  treated  as 
their  own  child.  At  the  last  sickness  of  Mrs. 
Ross,  Nellie  had  left  her  own  home  and  child 
and  had  gone  to  the  Boss  home  where  she 
took  care  of  her  aunt  for  some  time.  Ida  M. 
Stewart  was  a  niece  of  Mr.  Boss,  and  she 
had  likewise  made  her  borne  In  the  Boss 
family  for  a  considerable  period  during  her 
childhood  and  girlhood,  and  bad  also  assisted 
in  ttte  care  of  Mrs.  Boss  in  ber  last  iUneas. 
The  Boss  family  was  much  attached  to  these 
nieces  and  tbeir  afCectlon  was  foUy  recipro- 
cated.  There  may  be  grounds  for  wiellees 
to  complain  of  the  decision  setting  a^de  the 
tmaata  as  to  onfrJialf  of  the  land  and  girlng 
amtellant  a  title  to  one-baU  of  it,  but  they 
have  filed  no  cross-appeal  and  are  not  in  a 
position  to  allege  error. 

We  think  there  is  no  good  ground  fbr  uj^ 
pellant  to  complain  of  the  ruling  of  the  court 
She  has  no  reason  to  insist  that  one-half  of 
the  land  is  not  the  full  share  to  which  she  Is 
entitled,  nor  that  the  Judpnent  (qtraated  nuf 
Justly  as  against  her.  It  may  be  that,  be- 
cause of  tbe  relations  of  the  parttos,  the  gir- 
Ing  <tf  an  outright  tltlb  to  one-half  ot  the  land 
Is  a  better  ^disposition  of  the  case  and  accom- 
plishes better  results  than  would  have  been 
an  award  of  the  use  of  the  whole  estate  for 
a  lifetime  and,  having  determined  that  slie 
shall  have  the  title  to  one-half  of  the  land, 
It  necessarily  foUows  that  the  life  estate  pro- 
vided tor  In  the  deeds  by  Boss  Is  terminated. 

None  of  the  errors  assigned  can  be  sustain- 
ed, and,  therefore,  the  Jndgmrat  of  the  dis- 
trict court  will  be  affirmed.  All  the  Justices 
ooncnning. 


SHANKS  et  aL  v.  WILLIAMS.  (No.  19095.) 
(Sapreme  Oourt  of  Kansas.    Dee.  12,  1914.) 

(Sv^hus  hv  the  Gown.) 

1.  Advrsb  Pobsessioit  i%  66*)  —  Disfutsd 
BouHOABT— Possession  of  Steip  in  Con- 

TB0VKB8T— PBESCBIPTIVE  TITLK. 

When  adjoining  landownen  treat  a  hedge 
between  their  tracts  and  near  the  tme  boona- 
ary  line  as  a  practical  partltiDn  fence,  bat  are 
mistaken  in  aapposlng  It  to  be  upon  the  true 
line,  and  there  fa  no  a^eement  or  recognition 
that  It  la  to  mark  the  real  boundary  and  no  in- 
tentim  by  either  to  claim  beyond  toe  true  line, 
the  poaaessioo  by  either  of  a  strip  between  the 
hedge  and  the  true  line  la  not  adverse  as  to  the 
other,  and  does  not  under  such  oirctunatanees 
ripen  Into  title. 

[Ed.  Note.— For  oOier  cass^  see  Advezse  Fos- 
BeeslftD.  Cant.  Dig-  11  871-888;  Dec.  Dig.  | 


2.  Appial  anu  Esbob  (I  171*)— Ghaitgb  or 

OONTSNTIO  N— RlOHT. 

When  the  partiea  to  an  action  have  mutual- 
ly adopted  a  theoir  and  fully  tried  their  con- 
troveray  in  accordance  therewith,  this  court 
will  not  oo  appeal  adopt  another  theory  and 
decide  the  caae  in  accordance  therewitn,  but 
will  affirm  or  reverse,  according  aa  the  lack  or 
presence  of  error  shown  by  the  record  may  re- 
qair%  upon  tb«  theory  adopted  by  the  parties. 

[Ed.  Note.--For  other,  cases,  aee  Appeal  snd 
ShTor,  Gent.  Dig.  U  1053-1063.  1066^  1067, 
1161-1165;  Dec  Dig.  i  171.*] 

8.  Appux  and  Ebbob  (i  1027*)— HuMues 
Ebbob— SuBHiasioa  or  Issuks. 

The  defendant's  claim  was  submitted  to  die 
Jury,  but,  as  he  recovered  nothing  atbrmatlvely, 
no  matetisl  prejudice  on  aoeoont  of  such  sub- 
missioD,  even  It  moneoos,  rssolted  to  the 
plain  tiiC. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig-  }  4038 ;  Dec.  Dig.  f  1027.*] 

4.  FkNCBS  (S  27*)— Debtbuction  or  X^ou— 
AonON  FOB  Daicaobs— EviDincB. 

In  an  action  by  an  adjoining  landowner  to 
recover  for  tlie  <tostmetl<m  of  a  boundary  fence 
it  la  not  ordinarily  competent  to  show  that  he 
owni  Tarious  other  tracts  of  land  in  the  vicinity. 

[Ed.  Note.-^or  other  cases,  ses  Fences,  Cent 
Dl^  H  4(M4,  62-61;  DecTDlg.  |  27.*r 

Appeal   from   District  Court,  Mitchell 

County. 

Action  Thomas  Shanks  and  another 
against  James  S.  Williams.  From  Judgment 
tor  d^endant,  plalntitts  appeal.  Affirmed. 

Kagey  ft  Andenwn,  of  B^lt,  tax  app^- 
lants.  J.  E.  Tice  and  In  N.  0^  both  of 
Beloi^  Ua  appellee. 

WEST,  J.  [1]  The  plalntlfr  sued  for  dam- 
ages fmr  the  destruction  of  a  certain  hedge 
fenc^  and  the  defendant  by  cross-petltlwi 
made  a  like  claim  for  damages  ooncerning  the 
same  fence.  The  contention  really  Involves 
the  title  to  a  hedge  running  on  or  near  the 
line  between  the  west  half  and  the  oast  half 
of  the  southwest  quarter  of  a  certain  sec- 
tion of  land  in  Mitchell  county.  The  hedge 
bad  been  allowed  to  grow  for  many  years 
untU  the  plants  bad  become  trees  of  con- 
siderable value,  and  there  was  a  scramble 
between  tbe  parties  and  their  respective  em- 
ployes to  cut  and  remove  such  trees,  each 
party  claiming  to  be  the  owner. 

In  tbe  70's  a  hedge  was  planted  upou  or 
near  tbe  north  half  of  the  line  in  question 
by  the  person  then  owning  tbe  east  half  of 
the  quarter,  and  thoee  owning  the  west  half 
extended  such  hedge  the  remainder  of  the 
distance  south.  No  controversy  arose  until 
1911«  when  the  defendant,  claiming  that  tbe 
hedge  was  not  on  tbe  real  line,  procured  a 
survey  to  be  made,  during  a  part  of  which 
the  plalntifT  was  present,  which  survey  de- 
termined the  true  line  to  be  slightly  east  of 
tbe  hedge  in  question,  although  when  It  was 
set  out  It  had  been  purposely  placed  a  short 
distance  west  of  what  the  owners  of  the  ad- 
joining tracts  understood  to  be  the  tme  llneu 
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The  plaintiff,  wtio  was  defeated  In  this  ac- 
tion, appeals  and  claims  title  by  adverse  pos- 
seFsfon  of  the  land  covered  by  the  hedge, 
and  also  by  reason  of  the  mutual  treatment 
of  the  hedge  by  the  adjoining  owners  as  the 
true  line  from  the  time  It  was  planted  until 
shortly  before  the  controversy  arose,  and  it 
is  argued  that  during  all  this  period  the 
hedge  was  recognized  as  the  common  bound- 
ary line  and  acquiesced  in  as  such;  that 
the  north  half  was  claimed  to  be  owned  by 
those  owning  the  east  half  of  the  quarter 
and  the  south  half  by  plaintiff's  grantors; 
that  such  possession  and  mutual  recognition 
were  of  such  character  and  duration  as  to 
vest  title  In  the  plaintiffs.  Plaintiff's  coun- 
sel very  aptly  remark  that  In  the  trial  the 
old  settlers  of  the  locality  "passed  In  end- 
less review  on  the  witness  stand,"  and  cer- 
tain It  is  that  all  that  could  be  elicited  from 
a  multitude  of  witnesses,  having  more  or  less 
knowledge  of  the  situation  for  some  40 
years,  was  presented  for  consideration. 

The  defendant  claims  that  the  plaintiffs 
acquired  title  to  the  land  less  than  15  years 
before  the  alle^  trespass;  that  no  effort 
was  made  to  settle  the  true  boundary  line 
until  a  few  years  before  the  controversy 
arose;  that  when  a  survey  was  snggested 
to  the  plalntUt  Thomas  Shanks  be  made  no 
objection,  and,  althongli  present  during  its 
progress,  he  did  not  appeal  therefrom,  not- 
withstanding such  survey  showed  the  hedge 
in  question  to  be  on  tlie  defendant's  land. 
Also  that  his  title  covers  the  hedge  and  that 
there  was  no  proof  of  an  oral  agreement  fix- 
ing the  boundary  elsewhere  than  on  the  true 
line  and  that  as  the  hedge  was  only  the  prac- 
ttcai  boundary  occupied  by  the  parties  in 
common  as  a  division  fence  there  could  be 
no  adverse  p6saes8lon. 

[2]  Counsel  for  plaintlfts  have,  with  great 
Indnstiy,  presented  an  elaborate  brief  abound- 
ing in  authorities  In  support  of  each  point 
presented.  The  matter  of  prime  Importance, 
however.  Is  the  view  taken  by  the  jury  in 
their  special  findings,  31  In  number.  In 
these  tbey  say  expressly  that  the  line  on 
which  the  hedge  stands  w^s  not  described 
in  the  deed  to  the  plaintiffs;  that  there 
was  no  claim  when  the  hedge  was  planted 
that  It  should  be  the  boundary  regardless  of 
the  true  line;  that  the  various  grantors  of 
the  plaintiffs  and  the  plalntUTs  themselves 
did  not  occupy  the  strip  of  land  In  dispute 
with  the  intention  of  acquiring  title  there- 
to; and  did  not  Intend  to  occupy  any  land 
not  described  in  the  deeds  constituting  plaln- 
tlflfs'  claims  of  title;  and  that  tiiey  did  not 
have  the  exclusive  possession  of  the  hedge 
in  question,  but  that  they  did  occupy  the 
strip  of  land  In  dispute  because  of  a  mis- 
take as  to  where  the  boundary  line  was.  Al- 
so, that  if  the  plaintiffs  at  any  time  occupied 
such  strip  they  did  not  thereby  Intend  to 
claim  any  land  not  their  own.  The  unmis- 
takable efl^  of  the  Jury's  flndlnga  is  that 


two  adjoining  landowners  daimed  a  hedge 
upon  or  near  what  they  believed  to  be  the 
true  boundary  line,  and  tor  a  generation  they 
and  their  grantors,  without  any  agreeuient 
that  it  should  mmstltute  the  true  boundary, 
and  without  claiming  any  land  otherwise 
than  as  governed  by  the  true  boundary,  treat- 
ed the  hedge  as  a  practical  partition  fence. 
These  findings  would  indicate  that  the  hedge 
was  owned  in  common.  Whatever  additional 
facts  may  be  shown  by  the  evidence  touch- 
ing the  mutual  treatment  of  the  north  half 
of  the  hedge  as  the  defendant's  and  the 
south  half — the  part  in  controversy — as  the 
plaintiffs',  the  case  was  tried  on  the  theory 
adopted  by  both  partis,  that  the  title  to  Uie 
land  determined  the  title  to  the  hedge,  and 
we  cannot  control  this  choice  of  theories  nor 
change  the  Issues  thus  framed  and  litigated 
by, the  parties. 

It  Is  earnestly  contended  that  the  conclu- 
sions of  the  Jury  are  not  supported  the 
evidence,  but  while,  as  usual,  much  ground 
for  contrary  findings  could  be  gleaned  from 
the  record,  still  a  careful  reading  of  the 
abstract  and  counter  abstract  discloses  ample 
support  for  those  made,  yfinn  t.  Abelea^ 
36  Kan.  86,  10  Pae.  443,  67  Am.  Bep.  138, 
is  authori^  fmr  the  rule  that  mere  occupancy 
by  mistake,  without  intaiti<Hi  to  daim  title, 
may  not  amoont  to  a  dtssdzln  when  a  fence 
is  erroneously  erected,  not  on  the  dlrldbig 
line.  Stelnhilber  r.  Holmes,  68  Kan.  607, 
TS  Paa  1019,  dedarea  the  convttse  of  the 
foregoing,  that  when  parties  by  mutual  agree- 
mei^  fix  a  boundary  line,  and  thereafter  ac- 
quiesce therein,  th^  are  bound  thereby  eren 
prior  to  the  statutory  period  of  limitations. 
In  Edwards  t.  Fl«nlng,  83  Kan.  66S,  112  Paa 
836,  S3  L.  R.  A.  (K.  S.)  923,  the  real  teat  U 
declared  to  be  the  intentl<m  with  which  the 
party  takes  and  holds  possesion.  It  was 
there  expressly  held  tiiat: 

"Where  a  fence  Is  believed  to  be  Uie  true 
boundary  and  the  claim  of  owDersbip  is  up  to 
th«  fence  as  located,  if  the  intent  to  claim  ti- 
tle exists  only  on  the  condition  that  the  fence 
is  on  the  true  line  the  intention  is  not  absolute, 
but  cooditional,  and  the  pOa«wii<ai  is  not  ad- 
verse." 'SyL  3. 

To  the  same  general  effect  is  Peterson  t. 
HoUis,  90  Kan.  606,  136  Pac.  258. 
The  plaintiff  l^omas  Shaiacs  testified: 

"That  be  believed  the  hedge  was  the  true 
boundary  when  be  bought  the  land  and  he  did 
not  think  he  was  occupying  any  load  that  be- 
longed to  the  heirs  of  the  adjoiuiug  owner  and 
did  not  intend  by  such  occupancy  to  secure 
title  to  any  land  that  belonged  to  them. 

"A.  No,  of  course  I  did  not  expect  to  get  any 
land  except  that  ruaning  right  to  the  bedge,  that 
was  the  Une  fence." 

While  portions  of  the  testimony  of  plain- 
tiffs and  their  grantors  were  to  the  effect  that 
tbey  regarded  the  bedge  as  the  boundary, 
still,  one  of  tbe  plaintiffs  testified  that  there 
was  no  agreement  with  tbe  heirs  of  the  ad- 
joining landowner  or  anybody  that  the  hedge 
was  the  boundary,  and  the  other  plaintiff  testi- 
fied that  he  never  had  any  conversaflons  'wl$ 
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tbeee  beira  about  tb«  boundary  nor  did  he  ever 
notify  any  at  them  that  he  dalmed  a  part  ol 
their  farm.  Also,  tliat  he  did  not  Intend  to 
occapr  any  land  not  described  In  his  deed 
or  any  that  was  not  his  own,  that  he  believed 
that  the  hedge  was  the  tme  bonndazyf  and 
did  not  think  he  was  occoiiylnK  any  land 
that  belonged  to  the  adjoining  owners  and 
did  not  expect  to  get  any  land  ezoept  that 
muDlng  to  the  hedge. 

M.  S.  Chapel,  a  former  owner  who  planted 
the  hedge,  testified,  among  other  things,  that 
relative  to  the  qnestkui  of  sorrey: 

"The  coodltions  ware  that  I  always  supposed 
if  there  should  be  a  sarvey  made  and  should 
change  where  the  hedge  oueady  set  it  would 
change  the  line." 

Question  Na  SI  and  its  answer  were  as 

follows: 

"Q.  Was  there  ever  any  agreement  between 
the  owners  *  •  *  that  the  west  side  of  road 
Na  229  should  be  the  tme  line  between  their 
farms  regardless  of  where  the  true  line  should 
be?   A.  No."- 

Na  14: 

"Q.  If  the  betrs  of  CaMn  Dodge  (a  former 
owner)  occupied  the  strip  of  land  in  dispute  did 
they  occupy  it  because  of  a  mistake  as  to 
where  the  boundary  line  was?   A.  Yes." 

Similar  findings  were  returned  as  to  Cal- 
vin Dodge  and  M.  S.  Chapel,  and  stlU  others, 
to  the  effect  that  the  heirs  of  Dodge  never 
occupied  the  strip  of  land  In  dispute  with 
the  Intention  of  acquiring  title  thereto,  and 
in  answer  to  quebtlon  No.  16  it  was  express- 
ly found  that  the  pialntias,  If  they  occupied 
such  strip,  did  so  because  of  a  mistake  as  to 
where  the  true  boundary  was.  But,  without 
pursuli^  the  matter  farther,  It  suffices  to 
say  that  under  the  authorities  cited  the  find- 
ings Justify  the  Judgment  which  was  ren- 
dered. 

Numerous  assignments  of  error  and  many 
subdivisions  thereof  are  presented  In  the 
brief,  but  with  two  exceptions  they  are 
practically  included  In  the  general  proposi- 
tions already  considered. 

[11  Ah  to  the  complaint  that  the  defend- 
ant's claim  was  erroncQusly  submitted  to  the 
Jury,  it  need  only  be  aald  that  he  recovered 
nothing  affirmatively,  and  hence  no  harm  ap- 
pears to  have  resulted  to  the  plalntlCts  in 
this  respect. 

[41  One  of  the  two  plalntUfs  was,  on  cross- 
examination,  required  to  answer  touching 
their  ownership  of  other  tracts  of  land  In  the 
vicinity.  The  relevancy  or  competency  of 
such  ownership  la  not  apparent,  but  from  the 
record  presented  no  material  prejudice  can 
be  discovered. 

Finally,  a  careful  examination  of  ali^tbe 
points  presented  results  In  the  conviction  that 
this  is  one  of  a  multitude  of  cases  settled  by 
the  Jury  upon  conslderatloo  of  conflicting 
evidence  under  such  drcumstances  that  their 
ooncluiJons  cannot  be  disturbed. 

The  Judgment  Is  affirmed,  AU  the  Jus- 
tices concurring. 


STATE  T.  ISDWABDS.    (No.  19464.) 
(Snprane  Court  of  Kansas.    Dec.  12,  1914.) 

{ayUabu$  iff  the  Court.) 

iNniCTUENT    AND    InFOKHATION    (S    190*)  — 

Waives  or  Defxct— Gxvina  or  Rbcoohi- 

ZANCK. 

In  volantarily  giving  a  recognisance  to  the 
effect  that  he  will  appear  and  answer  the  charg- 
es made  against  him  at  a  future  fixed  time,  the 
defendant  waived  the  defect  that  the  infurma* 
tiotL  waa  verified  upon  information  and  belief, 
although  he  filed  a  written  protest  against  the 
sulHciency  of  the  verification  before  the  giving 
of  the  recognizance. 

[Kd.  Note.— For  other  cases,  see  Indictment 
and  Informatian,  Gent.  Dig.  H  028-tt3S;  Dec. 
Dig.  t  196.*] 

Appeal  from  District  Court,  Miami  County. 

W.  D.  Edwards  was  convicted  of  violating 
the  act  regulating  the  shipment  of  intoxicat- 
ing liquors,  and  appeals.  Affirmed. 

Lane  &  Lane,  of  Faola,  for  appellant  J. 
S.  Dawson,  Atty.  Gen.,  and  B.  J.  Garrer^ 
of  Paola,  tor  the  State; 

JOHNSTON,  C.  J.  The  defendant,  W.  D. 
Edwards,  was  convicted  of  the  violation  of 
the  act  r^nlatlng  the  shipment  of  intoxicat- 
ing liquors,. and  which,  among  other  things, 
provides  that  those  receiving  such  liquors 
shall  make  and  deliver  to  the  carrier  a  state- 
ment that  the  same  is  for  their  own  use,  and, 
further,  that  the  making  of  a  false  statement 
shall  constitute  a  misdemeanor.  Laws  1918, 
c.  248.  The  information  was  sworn  to  on 
information  and  belief,  and  on  the  day  of  de- 
fendant's arrest  he  presented  a  written  pro- 
test against  being  held  on  a  warrant  based  on 
an  information  so  verified;  but  he  immediate- 
ly gave  recognizance,  and  thereby  secured  his 
release  from  custody.  Snbsequently  he  chal- 
lenged the  sufficiency  of  the  verification  by  a 
motion  to  quash;  but  before  it  waa  heard 
the  court  allowed  the  prosecution  to  amend 
the  verification. 

The  defendant  makes  a  formal  challenge  of 
the  validity  of  the  act  under  which  he  was 
convicted,  but  admits  that  the  point  has  been 
determined  adversely  to  his  contwtlon. 
State  V.  Brewery  Co.,  62  Kan.  212,  1S9  Pac 
1169.  No  reason  is  given,  nor  is  any  seen, 
for  departing  from  that  ruling. 

He  also  Insists  that  the  Jnt^rment  of  con- 
viction should  be  reversed  because  the  veri- 
fication of  the  Information  waa  imperfect  at 
the  time  of  his  arrest  There  Is  nothing  sub- 
stantial in  this  claim  of  error.  While  be 
protested  and  claimed  that  the  verification 
was  Insufficient  shortly  after  his  arrest,  he 
did  not  stand  open  that  ground,  but  Immedi- 
ately entered  Into  a  recognisance  to  appear 
at  a  future  time  fbr  trial,  and  this  voluntary 
action  on  bis  part.  In  effect,  waived  the  de- 
fect against  which  he  had  protested.  State 
T.  Blackman.  32  Kan.  615,  6  Pac.  173;  State 
r.  BJorkland,  84  Kan.  3T7,  8  Pac  391;  State 
V.  Longton,  35  Kan.  375,  11  Pac.  163;  State 
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«Tuuu  Lu«  recugnizance  whs  giTea  ana  ae- 
fendant  had  bound  himself  to  appear  and 
answer  the  charge,  the  sufficiency  of  the  rerl- 
ficatioD  and  the  legality  of  the  warrant  be- 
came Immaterial  It  be  had  relied  on  the 
defect  in  the  verlflcatlon,  Instead  of  giving 
a  recognizance,  he  conld  have  Insisted  on  a 
release  from  custody  by  a  motion  to  quash 
the  warrant  or  by  a  proceeding  In  habeas 
corpus.  State  t.  Miller,  supra.  However, 
Bu(A  action,  If  taken,  would  have  served  little 
purpose,  as  be  could  have  been  immediately 
rearrested  on  a  chai^  positlyely  verified. 
The  information  stated  a  public  offense  and 
was  sufficient  tor  every  purpose  except  the 
Issuance  of  a  warrant,  but  the  voluntary 
giving  of  a  recognizance  waived  all  objec- 
tions to  the  warrant  and  arrest. 

There  la  a  farther  contention  that  the  tes- 
timony ts  insufficient  to  uphold  the  verdict 
H  appears  that  the  defendant  received  a 
shipment  of  intoxicating  liquors  and  deliv- 
ered to  the  carrier  his  statement  tbat  It  was 
for  bis  own  use;  but  the  testimony  In  the 
case  Is  snffldrat  to  show  that  it  was  obtained 
for  and  taken  to  a  dnbroom,  v(hen  It  was 
distributed  among  and  drank  by  a  number 
oC  persons  assonbled  there.  A  detailed  re- 
view of  the  testimony  Is  not  necessary;  but 
It  is  manliest  that  the  Intoxlcattx^  liquor 
was  not  procured  for  defendant's  own  use, 
and  tbat  the  testlmoi^  Is  sufficient  to  sus- 
tain the  cmvlction. 

The  Judgment  of  the  district  court  la  af- 
firmed. All  the  Justices  concurring. 


HOBNEB  V.  CITr  OF  ATCHISON.t 
(Mo.  19084.) 

(Supreme  Court  of  Kansas.    Dec.  12,  1814.) 

(SyUaitu  by  the  Court.) 

1.  Municipal  Corpobations  (|  18*)— Va- 
liditt  of  incobpobatiok— collatbbai.  at- 
TACK. 

The  plalntitr  sued  the  city  for  damages  for 

penonal  mjuries  resulting  from  the  collapse  qT 
a  bridge.  The  defense  was  tbat  the  bridge  was 
not  Id  the  city.  The  proof  was  that,  upon  tak- 
iDg  in  an  addition  of  the  city,  not  adjacent  to 
the  bridge,  the  bridge  had  been  left  outside  the 
city  limitfl  by  an  ordinance  changing  and  defin- 
ing the  boundaries  of  the  city.  Held,  the  plain- 
tiff could  not  make  a  collateral  attack  upon 
the  corporate  organlsatton  of  the  city  by  qa«s* 
tioning  the  validity  of  the  codinance. 

[Ed.  Note.^For  oUier  eases,  see  Municipal 
Corporation*,  Gent  Dig.  H  41-44;  Dec  Dig. 
8  18.»] 

2.  Bbidqes  (I  37*)— Pebsonai,  iNJtmira— As- 
sumed CoNTBOL— LiABELrrr  or  Citt. 

Although  the  bridge  was  carried  on  the 
county  records  as  bridge  No.  81  on  road  No.  59, 
it  lay  but  a  few  feet,  or,  at  most,  a  few  yards, 
beyond  the  city  limits.  It  was  of  great  con- 
venience to  the  inhabitants  of  the  city,  and  the 
city  officials  on  occasions  inspected  it  and  con- 
tributed to  the  expense  of  rebuilding  and  re- 
pairing IL   Held,  the  city  was  not  responsible 


Dig.  K  96,  103-105,  lOoTSec.  Difrt 

Appeal    from    District   Court,  Atddson 

County. 

Action  by  Harry  Homer  against  the  GStj 

of  Atchis<m.  From  judgmoit  for  defendant; 
plaintiff  appeala  Affirmed. 

J.  G.  Waters,  of  Topeka,  and  J.  I*  Berry 
and  C  S.  Hull,  both  of  Atchison,  for  appel- 
i  lant  Walter  £.  Brown,  of  Atchison,  for  ap- 
pellee. 

BUBOH,  J.  The  plaintiff  sued  the  dty  for 
damages  for  personal  Injuries  resulting  from 
the  collapse  of  a  bridge.  The  dty  defended 
on  the  ground  tbat  the  bridge  was  not  within 
the  dty  limits.  The  detaidant  pievaiLed,  and 
the  plaintiff  appeals. 

The  bridge  spanned  White  Clay  creek,  and 
was  carried  on  the  county  records  as  bridge 
No.  81  on  road  No.  58.  According  to  the 
terms  ot  an  ordinance  passed  In  1890,  defin- 
ing the  boundaries  of  the  dty,  a  street  des- 
ignated as  Thirteenth  street  formed  the  west- 
ern boundary  of  the  dty  at  the  locality  in 
question.  Thirteenth  street  extends  norlii 
and  south.  A  govemm^t  half  section  line 
runs  nortb  and  south  through  Its  central  por- 
tion, and  the  bridge  stood  upon  tbat  pert  of 
the  street  which  lies  west  of  the  half  section 
line.  In  August  1905,  an  ordinance  was 
passed  taking  into  the  dty  an  addition  not 
adjacent  to  the  bridge,  and  "changing  and 
defining  the  corporate  limits  and  boundaries 
of  said  dty."  This  ordinance  established  the 
western  boundary  of  the  dty  at  the  half  sec- 
tion line,  and  consequently  left  the  bridge  ly- 
ing outside  the  city  limits.  The  incorpora- 
tion of  the  addition  necessarily  effected  a 
change  in  the  dty  limits.  Upon  such  change 
being  made,  it  became  the  duty  of  the  mayor 
and  council  to  dedare  by  ordinance  the  en- 
tire boundary  of  the  city.  Gen.  St  1909,  | 
871.  The  corporate  limits  thus  established  in 
1905  have  not  dnce.been  changed  1^  ordi- 
nance. 

[1]  In  order  to  show  tbat  the  limits  of  the 
city  did  not  extend  far  enough  westward  to 
tndude  the  bridge,  the  defendant  Introduced 
in  evidence  the  ordinance  of  10O&.  Presump- 
;  tlvely  the  ordinance  was  valid,  the  existence 
'  of  such  facts  as  were  essential  to  Its  validity 
was  to  be  presumed,  and  the  ordinance  was 
suffldent  to  make  a  prima  fade  case  In  favor 
of  the  defendant  even  If  Its  corporate  orgaol- 
zatlon  bad  been  attacked  directly  by  the  state 
In  an  action  brought  for  that  purpose  State 
ex  Tel.  T.  City  of  Atdilson,  92  Kan.  431,  140 
Pac.  873.  The  plaintiff  assets,  however,  that 
the  ordinance  was  void.  The  defendant  re- 
plies tbat  it  cannot  be  required  to  litigate 
tbat  subject  with  the  plaintiff,  «dther  upon  an 
issue  of  law  or  an  issue  of  fact  raised  col- 
laterally to  a  personal  Injury  suit  The  de- 


•For  Dtliv  eiMS  see  Mine  topic  and  Mctloii  NUMBER  In  Dec.  Dig-  A  Am.  Dig.  K«y-No.  Swtas  a  Bep'r  Ind«w 

t  Rehearing  denied. 


KajL) 

fendanfi  paettton  1m  mn^orted  by  the  fol- 
lowliic  dedsloDB  of  thla  court:  Topeka  t. 
Dwyer,  70  Kan.  244,  7S  Pad  417,  8  Ann.  Oaa. 
239;  Railway  Co.  t.  Lyon  CioantT,  72  Kao. 
16,  82  Pac.  019,  84  Pa&  1081;  Chav€B  t. 
Atchison,  77  Kan.  176,  93  Pac  024;  Gardner 
r.  Benn,  81  Kan.  442. 105  Pac;  485;  Ballroad 
Go.  r.  Leavenworth  Counlr,  89  Kan.  72,  77. 
130  Pac.  855 ;  Price  r.  Olty  of  McPberson,  92 
Kan.  82,  85, 139  Pac.  llflS. 

The  plaintiff  says  the  cases  dted  were  all 
cases  In  whldL  territory  had  been  annexed 
and  cwporate  boundariea  enlarged,  while  In 
this  case  the  city  nndnrtook  to  exclude  ter^ 
rltoiy  fnnn  Its  corporate  limits.  The  dls- 
tlnction  does  not  render  the  principle  In- 
volved lnaiq)Ucable.  It  was  pointed  out  In 
the  Dwyer  Case,  and  In  others  foUowing  It, 
that  tbo  enlargement  of  corporate  limits  to 
Include  new  territory  Is  to  that  extent  a  re- 
organisation, and  an  attack  upota  reorganiza- 
tion involves  corpwate  integrity  the  same  as 
if  original  organization  were  questioned.  A 
reduction  of  corporate  limlta  by  the  enluslon 
of  territory  is  to  that  extent  a  reorganiza- 
tion, and  an  attack  upwi  reorganization  ef- 
fected in  that  way  involves  coiporate  Integ- 
rity the  same  as  tf  orlgtnal  organization  were 
assailed. 

The  plaintiff  says  the  ordinance  of  1905 
was  enacted  without  color  of  law,  and  con- 
sequently that  It  should  be  disregarded  by 
any  court  which  encounters  it  This  state- 
ment does  not  sound  the  controversy.  The 
question  here  is  whether  the  bridge  was  out- 
side the  corporate  boundaries  of  the  city. 
The  proof  shows  that  some  five  years  before 
the  collapse  of  the  bridge,  which  occurred  in 
September,  1910,  the  dty  limits  had  been 
contracted  under  color  of  an  ordinance  duly 
passed  and  published  and  acquiesced  In  by 
the  public  and  by  the  law  officers  of  the 
state.  The  ordinance  may  be  valid  or  in- 
valid, but  It  furnishes  color  of  law  for  the 
present  corporate  organization  (Railway  Go. 
V.  Lyon  County,  72  Kan.  16,  82  Pac.  519,  84 
Pac.  1031),  and,  for  reasons  of  public  policy, 
the  plaintiff  cannot  disorganize  the  dty  by  a 
collateral  attack  made  in  this  suit. 

The  plaintiff  says  the  ordinance  held  to 
afford  color  of  law  In  the  Lyon  county  case 
had  back  of  It  a  statute  permitting  tbe  dty 
to  annex  territory;  while  the  ordinance  In- 
volved In  this  case  had  back  of  It  no  statute 
permitting  the  city  to  exclude  territory.  The 
ordinance  In  this  case  bad  back  of  It  a  stat- 
ute providing  a  method  by  which  territory 
might  be  excluded  from  the  dty,  and  requir- 
ing the  dty  whose  boundaries  had  been 
changed  by  this  method  to  record  the  change 
by  ordinance.  Laws  1906,  c  619,  i  7.  The 
plaintiff  says  that  this  law  is  unconstitution- 
al, and  that.  If  it  were  constitutional,  the 
steps  preliminary  to  an  ordinance  recording 
a  change  in  boundary  resulting  from  the  ei- 
dnsion  of  territory  had  not  been  taken.  At 
the  time  the  ordinance  of  1906  was  passed 
the  validly  of  tbe  statute  of  1906  had  not 
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bean  qnsstloaad.  OotmwmVj  it  famished 
color  of  law  tor  the  passage  of  the  wdlnance. 
Tba  exlstance  at  fb»  preliminary  facta  will 
be  asBumed.  tf  necessary,  and  tbe  plaintiff  is 
not  allowed  to  contest  either  the  assumption 
<s  Uu  vmlidlty  of  the  statute,  for  zeuois 
stated  at  length  In      Dwyer  Caae: 

"The  role  rests  wholly  in  expedleno,  and  op- 
erates in  defiance  of  other  legal  doctruiflB.  The 
coDseguences  to  aodety  of  allowing  private  col- 
lateral attacks  upon  the  exlateoce  of  cities 
would  be  intolerable,  and  hence  courts  are  con- 
cerned with  the  question,  not  if  there  exists  a 
valid  law.  but  if  couBidenttions  of  the  public 
welfare  snail  forbid  any  inquiry  as  to  waether 
or  not  there  is  a  valid  law ;  not  if  constitation- 
al  limitations  have  been  tranKreaaed,  but  if  the 
public  tranqnility  and  the  effective  administra- 
tion of  government  require  that  tbe  matter  of 
validity,  or  invalidity,  shall  be  Ignored,  and  a 
situation  of  affairs  be  arbitrarily  recognised  as 
If  it  were  legal,  whether,  in  faet,  it  be  so  or 
not."  70  Kan.  249,  78  Pac.  41878  Ana.  Gas. 
289.  ™,  ™, 

The  reeolt  Is  that,  for  all  purposes  of  this 
case,  the  bridge  Is  not  within  the  dty. 

[2]  The  bridge  was  of  great  convenience  to 
the  publics  Indnding  the  inhabitants  of  the 
dty,  and  the  dty  officials,  on  occations,  In- 
spected it  and  contributed  to  the  expense  of 
rebuilding  and  repairing  it  The  plainUfl 
argues  from  these  facts  that  the  city  was  re* 
sponsible  for  the  condition  of  the  bridge,  on 
the  grounds  of  estoppel  and  of  assumed  con- 
trol. The  acts  of  the  dty  in  inspecting  the 
bridge  and-in  contributing  to  Its  maintenance 
in  a  safe  condition  merely  indicated  a  desire 
to  promote  the  public  convenience.  There  is 
no  proof  tluit  anybody  was  induced  to  use 
the  bridge  under  the  belief  that,  If  he  were 
injured,  the  dty  would  make  good  the  dam- 
ages. The  ordinance  of  1905  placed  the 
bridge  outside  the  dty  and  in  the  body  of 
the  county.  The  county  records  disclosed 
that  the  bridge  was  one  for  whose  defects  tbe 
county  was  responsible.  The  attitude  of  the 
dty  toward  the  bridge  having  been  declared 
in  the  most  formal  and  conspicuous  manner 
possible,  by  ordinance  duly  enacted  and  pub- 
lished, no  ground  existed  for  assuming  that 
the  legal  consequences  of  the  ordinance  were 
to  be  nulUfled  by  occasional  and  inddental 
acts  of  lesser  solemnity.  Beyond  this,  how- 
ever, the  dty  officials  could  not  "assume  con- 
trol" of  a  bridge  beyond  the  corporate  lim- 
its, and  thus  make  the  corporation  liable  in 
damages  for  injuries  resnlting  from  Its  In- 
stability, and  if  the  mayor  and  coundl  should 
attempt  to  do  so,  even  by  ordinance,  the  dty 
would  not  be  estopped  to  deny  liability  on  the 
ground  of  lack  of  corporate  power  to  enact 
the  ordinance. 

"A  pedestrian  cannot  recover  damages  for 
injuries  due  to  the  defective  and  negligent  con- 
struction of  a  sidewalk  outside  tbe  legal  limit* 
of  the  city.  Tlie  fact  that  the  city  supposed  at 
the  time  the  walk  was  constructed  that  the 
city  limits  had  been  legally  extended  to  include 
tbe  street,  while,  in  fact,  that  extension  bad 
been  declared  to  be  illegal  and  void  prior  to  the 
accident,  does  not  give  the  pedestrian  any  right 
to  charge  her  Injuries  to  the  city.  *  •  ♦ 
Where  the  sidewalk  was  not,  at  the  time  the 
pedestrian  was  injured,  within  the  dty  limits, 
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o^lered  it  to  be  confitructed.  T)ik  ordiuauce 
WHB  altra  vires,  and  if  the  city  h&d  no  power 
to  enact  it,  no  act  of  its  can  liave  the  eCfect  to 
estop  It  to  allppc  its  want  of  power  to  ennrt 
such  ordlnanco."  Stcaley  Kansas  City,  179 
Ma  400,  78  S.  W.  589. 

In  tblB  state  a  city  has  no  corporate  pow- 
er, except  BDCli  as  the  Le^slature  confers 
apon  It  Its  corporate  dntlcs  are  measured 
by  its  corporate  powers.  The  duty  to  main- 
tain bridges  within  the  dty  llmlta  is  the  cor- 
relate of  the  power  to  maintain  the  streets 
of  the  dty  In  a  condition  safe  for  public 
travel  and  to  levy  taxes  and  Impose  local  as- 
sessments for  that  purpose.  Com' re  of 
Shawnee  Co.  v.  City  of  Topelia,  39  Kan.  197, 
18  Pac  161.  This  power  ends  at  the  city 
limits.  With  the  termination  of  the  power, 
the  duty  ceases,  and  there  can  te  no  lia- 
bility without  a  breach  of  duty.  For  roads 
and  bridges  In  territory  lying  outside  the 
limits  of  cities  the  Legislature  has  made  oth- 
er provision.  A  city  cannot  by  its  own  ordi- 
nance add  to  Its  power  over  public  ways  any 
more  tlian  a  man  can  by  taking  thought  add 
a  cuiilt  to  his  stature.  Where  the  act  under- 
talten  Is  beyond  the  statutory  power  of  a  city, 
nothing  the  city  can  do  can  place  the  act 
within  Its  power.  All  persons  are  put  upon 
absolute  linowledge  of  the  public  powers  of 
municipal  corporations,  and  the  corporate 
body,  whose  treasury  must  supply  the  funds 
to  pay  judgments  for  damages  In  personal 
injury  cases,  Is  no  more  estopiied  to  deny  the 
validity  of  unauthorized  or  illegal  acts  of 
its  officers  In  assuming  responsibility  for 
the  safety  of  a  bridge  lying  a  few  feet  or  a 
few  yards  beyond  their  jurisdiction  than  it 
would  be  estopped  if  the  bridge  lay  in  some 
remote  nart  of  the  couDtyt  or  in  some  other 
county. 

Cases  may  be  found  in  which  It  was  held 
that  municipal  corporations  were  estopped 
to  deny  that  they  had  assumed  JurlsdU-tiun 
over  bridges,  but  the  bridges  In  controversy 
lay  within  the  city  limits,  and  the  question 
was  not  one  of  power,  but  whether  or  not 
lawful  power  had  been  extended  as  a  matter 
of  fact  Cases  are  abundant  in  which  mu- 
nicU>al  corporations  have  been  estopped  by 
conduct  eihibltcd  in  their  private,  proprie- 
tary capacity,  but  in  their  control  over 
streets,  cities  act  as  agents  of  the  state  in 
a  matter  of  public  concern — a  matter  of 
concern  not  only  to  the  Inhabitants  of  the 
city,  but  to  all  persons  who  may  have  occa- 
sion to  use  the  streets.  Cases  may  Ije  found 
in  which  it  was  decided  that  cities  had  re- 
sponsible authority  over  territory  beyond 
their  borders,  but  In  such  Instances  their 
jurisdiction  had  been  expressly  conferred 
by  the  Legislature.  The  result  is  that  the 
declaration  of  tlie  court  in  the  case  of  To- 
peka  V.  Cook,  72  Kan.  695,  84  Pac.  376,  is  as 
true  for  the  plaintiff  in  this  action  as  It  was 
for  the  plalnUfl  Cook: 


ciiiTPd  w»a  within  the  limits  of  the  city,  and 
one  which  the  city  was  bound  to  make  safe  for 
public  travel."   72  Kan.  596,  84  Pac.  376. 

It  may  be  observed  lliat  the  word  "and"  in 
this  quotation  does  not  mean  "or."  The 
place  must  not  only  be  within  the  dty  limits, 
but  It  must  also  be  one  whldi  duty  requires 
the  city  to  maintain  properly.  A  dty  Is 
seldom  required  to  keep  every  part  of  all 
its  public  ways  in  good  c<Hiditi(ni  for  travel, 
and  very  often  private  bridges  are  brongtat 
within  dty  limits  for  which  the  dty  la  not 
responsible  until  It  assumes  control  orer 
them  in  some  way. 

A  superficial  critic  might  find  fanlt  with 
a  system  of  law  which  prohibits  the  plaintlfl 
from  disputing  an  unauthorized  act  of  the 
mayor  and  council,  while  it  allows  Uie  dty 
Itself  to  repudiate  unauthorized  acts  of  the 
same  governbiK  body.  Botii  rules,  howevw, 
are  wdl  founded.  ISxperience  has  demon- 
strated that  It  Is  unwise  and  unjnat  to 
charge  corporations  with  dellnquendea  of 
their  officers  and  agents  In  matters  outside 
the  scope  of  thdr  authority,  and  this  rale  is 
the  same  for  public  corporations,  private 
corporations,  And  private  penons.  The 
plabitlff  Is  forbidden  to  question  the  particu- 
lar act  of  the  dty  which  he  claims  waa  in- 
valid because  of  paramount  considerations  of 
the  public  welfare.  The  disaster  to  the  pub- 
lic would  be  too  great  to  permit  a  private 
person  to  disorganize  a  dty,  which  must 
have  defined  limits,  by  destroying  its  estab- 
lished boundaries,  although  such  boundaries 
were  not  established  in  conformity  with  law. 
Besides  this,  the  failure  of  the  plaintUTs 
ActLcm  is  not  due  to  any  defect  in  the  law. 
The  county  should  have  been  made  a  party 
defendant  an  oversight  in  the  preparatioii 
of  the  petition  not  chargeable  to  the  attoi^ 
neys  representing  him  tai  this  court 

The  Judgment  c£  the  district  court  la  af- 
firmed. AU  the  Justices  concurring. 


STATE  V.  BALL.    (No.  1948S.) 
(Supreme  Court  of  Kansas.    Dec.  12,  1914.) 

{Syllabut  hp  Me  Court.) 

1.  Disorderly  IIousb  (S  12*)— Ikfobmatios 

—  SumCJEKGY. 

An  informationl  under  section  2  of  the 
White  Slave  Act  (chapter  179,  I^ws  1913) 
should  charge  that  the  premises  in  question 
were  owned  or  leased  by  the  defendant  or  un- 
der his  control,  but  in  this  instance  the  lan- 
guage used  was  such  as  npcessariiy  to  import 
the  meaning  that  the  defendant  was  in  control 
of  the  premises.  Beld,  that  the  information  is 
.tiifiicient.  , 

[Bd.  Note. — For  other  cases,  see  Disoi-derly 
House,  Cent.  Dig.  §§  14-19;  Dec.  Dig.  S  1L>.*! 

2,  Djsobderlt  House  (i  12*)— Ikfobmatiox 

— SUfFICIEMCT. 

When  the  language  of  the  InfOnnatioB  if 
such  as  to  make  it  impoiiible  that  the  partiea 
in  qoeation  could  have  been  husband  ana  wile^ 
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it  is  not  eBsential  to  altege  tbat  Uiey  wen  not 
married  to  each  other. 

[ISd.  Not&r-For  oUw  eaaea,  hb  DtaordeilT 
House,  Cent.  Dig.  H  14-19TDec.  Dig.  |  12.*] 

d.  DiBOBDSBLT  HOUSE  ({  16*)  —  BVIDENCI  — 

Aduissibility. 

In  thin  class  of  casrs  eridrace  touching  th« 
conduct  of  the  lurtics  and  thair  manifestationf 
of  mutual  aff«-tion  is  comjwtent. 

[Ed.  Kote.— For  other  cases,  see  Disorderly 
House.  CenL  Dig.  IS  21-25 ;  Dec.  Dig.  i  US.*} 

4.  Disorderly  HoX'se  (5  16*)— Eviubnob  of 
Cohabitation— A  DM  iSBiBiLiTY. 

The  fact  that  seven  oi  eight  years  prior  to 
tiie  trial  the  parties  stayed  at  a  certain  house 
as  man  and  wife,  while  remote,  is  nevertheless 
ronipotont  to  show  the  ccmduct,  disposition,  and 
inclination  of  the  partlea;  the  weight  beii^  for 
the  jury. 

[Gd.  Note.— For  other  cases,  see  Disorderly 
House,  Gent  Dig.  8I  21-25;  Dec.  Dig.  S  10.*] 

5.  WiTWESSES   (S  855*)— COMPETBNCT  0¥  IM- 
PEACHIITG    WiTNKas    —    BEP0TATIOIV  VOB 

Tboth  and  Vebacttt. 

One  who  had  known  a  witness  20  years 
and  lived  near  her  a  large  portion  of  the  time, 
thongh  some  ten  miles  distant  from  where  she 
lived  at  the  time  of  the  trial,  waa  competent  to 
testify  as  to  her  reputation  for  truth  and  ve* 
rnrity  in  the  commnnltT  where  the  formerly  re- 
sided. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  H  1164-1156 ;  Dec  Dig.  |  866.*] 

6.  DiSOBDEBLT  HOUSB  <|  16*)  —  SviDKNCE — 

Angeb  and  Tbbeats. 

Testimony  of  the  defendant's  anger  and 
threats  toiiohmg  the  marriage  of  bis  paramour 
was  competent  for  the  purpose  of  idiowlng  his 
sentiments  towards  her. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  83  21-25;  Dec  Dig.  |  16.*] 

Appeal  from  District  Court,  Franklin 
Connty. 

Elisha  Ball  was  convicted  of  rlolatlng  the 
Wblte  Slave  Act,  and  appeals.  Affirmed. 

S.  3.  SMvely,  of  Paola,  and  H.  M.  Fnnstcoi, 
of  Ottawa,  for  appellant  J.  8.  Dawwm,  Atty. 
Gbtl,  and  V.  A.  Waddle,  of  Ottawa,  for  the 
State. 

WEST,  J.  The  d^endant  was  prosecated 
under  section  2  of  chapter  179,  Laws  of  1013, 
which  provides  tbat  any  persw  who  shall 
keep  or  asstet  in  maintaining  a  house  of  con- 
cnbloage,  or  where  the  same  is  practiced,  per^ 
mitted,  or  allowed  on  premises  owned  or 
leased  by  him  or  under- his  control,  shall  be 
deemed  guilty  of  a  felony.  The  information 
charged  that  on  December  23,  19ia,  the  de- 
fendant did  nnlawfolly  keep  and  maintain 
concnblnage  at  a  certain  number  on  East 
Third  street  ot  Ottawa,  Franklin  county,  "in 
wbfdi  said  boose  the  d^endant,  EllOha  Ball, 
did  live  and  ofliablt  In  concubinage  for  more 
than  one  year  from  said  date  witb  a  certain 
female  person,"  naming  her,  "and  doth  since, 
hitherto  continue  to  so  keep  and  maintain 
said  bouse,  contrary,"  etc  The  defendant 
was  convicted,  and  appeals,  «aaign<ng  numer- 
ous exTcm. 

It  is  argued  that  there  was  no  arraign- 
ment or  waiver  thereof,  bat  the  counter  ab- 


stract expressly  shows  by  the  Journal  entry 
copied  therein  a  waiver  of  arraignmrat  in 
open  court  and  a  plea  of  not  guilty. 

[1]  It  la  complained  tSiat  the  motion  to 
quash  was  overruled  and  that  the  informa- 
tion was  bad  for  failure  to  charge  whether 
the  defendant  was  owner,  lessee,  or  tenant 
of  the  )iouse  In  question  or  a  boarder  there- 
in. The  statute  makes  it  a  crime  to  maintain 
a  place  of  this  sort.  Section  S  la  leveled 
against  any  person  who  aa  owner  or  agent 
knowii^ly  permits  a  place  tmder  his  control 
to  be  thus  used,  and  section  4  provides  for 
forfeiture  of  a  lease  thus  abused  by  a  tenant 
It  Is  claimed  by  the  state  that  the  information 
follows  the  language  of  the  statute,  and  Is 
therefore  sufficient  But  the  express  allega- 
tion that  the  premises  were  owned  or  leased 
by  the  defendant  or  under  his  control  was 
omitted,  and  the  question  remains  whether 
this  essential  allegation  Is  stated  substantial- 
ly or  In  eftect  The  direct  charge  that  the 
defendant  unlawfully  and  felcmlously  kept 
and  maintained  ctmcublnage  at  the  place  de- 
scribed, and  that  in  such  house  did  for  more 
than  <me  year  live  and  cohabit  In  concubi- 
nage, cannot  be  true  unless  the  premises 
were  under  his  control  to  such  an  extent  as 
to  render  him  amenable  to  the  statute  in 
question,  and  under  the  modem  construction 
of  criminal  pleadings  It  must  be  held  that 
this  information  fairly  and  sufflctentty  advis- 
ed the  defendant  of  "the  nature  and  cause  of 
the  accusation  against  him." 

[2]  The  fact  that  the  one  year  back  of  De- 
cember 28,  1913,  when  the  information  waa 
filed,  would  cover  a  time  prior  to  the  enact- 
ment and  taking  effect  of  the  statnte.  and 
the  further  faa  tbat  the  information  did  not 
state  that  the  woman  in  question  was  not  the 
defendant's  wife,  we  do  not  regard  as  mate- 
rial, for  the  reason  that  the  time  between  the 
taking  effect  of  the  act  and  the  filing  of  the 
information  was  sufficient  tta  the  admission 
of  proper  evldokce,  regardless  <tf  the  re- 
mainder of  the  tixnes  so  charged,  and  for 
the  further  reason  Uuit  the  language  of  the 
information  makes  it  inqMMsible  tbat  the  par- 
ties In  question  could  have  been  husband  and 
wife. 

[3]  Certain  evidence  touching  the  conduct 
of  the  parties  and  their  manifestations  of  mu- 
tual affection  was  properly  admitted. 

[4]  The  fact  that  the  parties  stayed  at  a 
certain  house  as  man  and  wife  some  seven 
or  eight  years  prior  to  the  year,  while  some- 
what remote  was  not  incmnpetont;  the 
weight  and  ^l!ect  of  such  tact  being  for  the 
jury  and  jfvopet,  not  for  the  purpose  of  prov- 
ing a  different  offense,  but  to  show  the  con- 
duct, disposition,  and  inclination  of  the  par- 
ties. State  T.  Ung.  91  Kan.  647,  661, 138  Pac. 
582.  and  cases  dted ;  State  v.  Brldgman,  40 
Vt  202,  24  Am.  124;  PeoiAe  v.  Skntt 
96  Mich.  449,  66  N.  W.  11;  1  B.  G.  L.  646. 
See,  also,  State  v.  Bri^s,  74  Kan.  377,  381, 
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86  Pac.  447,  7  L.  B.  A.  (N.  S.)  278,  10  Ann. 
Cas.  804;  State  t.  Hetrlck,  84  Kan.  157,  US 
Pac.  383,  84  Ii.  R.  A.  (N.  S.)  642;  State  t. 
Wbeeler.  80  Kan.  160,  165.  180  Pac.  666L 

[I]  The  admlaaion  of  erldenoe  toudilng  the 
reputation  of  the  woman  9%  miles  from 
where  she  was  living  at  the  time  of  the  trial 
was  proper ;  the  witness  stating  that  bad 
llTed  near  her  in  the  coontry  where  she  lived 
and  had  known  her  for  20  Tears.  State  t. 
Tawney,  78  Kan.  855,  SO  Pac.  268. 

The  x^nark  of  the  trial  conrt,  made  In 
passing  on  this  Question  criticizing  tbc^  decl- 
Blott  just  cited,  was  not  sndi  as  to  prejudice 
the  Jury  against  the  defendant 

[I]  There  was  testimony  to  the  effect  that, 
when  the  defendant  found  that  his  para- 
mour had  married,  he  expressed  himself  very 
strongly  and  said  he  would  kill  the  husband 
befOTe  he  should  live  with  her.  It  appears, 
also,  that  the  newly  wedded  couple  soon  sep- 
arated. The  evidence  touching  these  state- 
ments was  competent  for  the  purpose  of 
showing  the  sentiments  of  the  defoidant  to- 
wards the  bride. 

Instruction  No.  1  asked  for  by  the  defend- 
ant was  substantially  given,  and  likewise  In- 
struction Na  8,  while  Instruction  No.  2,  that 
concubinage  la  an  agreement,  etc,  was  prop- 
erly refused. 

The  only  other  error  mentioned  In  the  brief 
Is  that  assigned  upon  the  refusal  to  set  aside 
the  verdict  on  the  ground  that  it  Is  contrary 
to  law  and  not  supported  by  the  evidence. 
Without  repeating  the  facts,  conditions,  and 
circumstances  shown  by  the  abstract,  It  is 
sufficient  to  say  that  the  evidence  of  the  re- 
lations of  the  parties,  the  location  of  the 
rooms  occupied  by  them,  their  conduct,  and 
asaodaUon  furnish  abundant  ground  to  sup- 
port the  verdict. 

The  Judgment  la  affirmed.  AU  the  Justices 
concurring. 


TBRNBS  V.  GILBS.   (No.  19041.) 
(Snpreme  Court  of  Kacsaa.  Dec.  12,  1914.) 

(Syllable  hv  t\e  Court.) 

HlOHWATS  (K  166,  172.  175*)— Use  bt  Auto- 
uoBiLEs— Duty  of  Dbivbb— NEGUOBncifr— 
PuBFOSE  or  Statute. 

The  principles  of  law  applicable  in  an  ac- 
tion for  damages  caused  by  a  collision  between 
an  automobile  and  a  carriage  and  horae,  stated 
in  Giles  v.  Temes,  03  Kan.  140,  143  Pac  4f)l 
(syL  2,  8,  4),  are  followed  In  an  action  by  the 
wife  of  the  driver  of  the  carriage  for  her  Inja- 
rfes  suffered  in  the  Bame  coIiisioD. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  I>ig.  S§  457,  459,  480,  461-464;  Dea  Dig. 
18  166, 172, 175.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Mary  Temes  against  John  T. 
Giles.  From  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Keith  A  Potts,  of  Wichita,  for  appellant 
Foulke  &  Matson,  of  Wichita,  for  appellee. 


BBN80N,  J.  Thla  sKwal  Is  from  a  Jn^ 
ment  for  damages  caused  by  m  ccdMslon  be- 
tween an  automobile  and  a  carriage  and  horse. 
In  a  former  action  bron^t  by  the  defendant 
owner,  of  ^e  automobile,  against  John  P. 
Tmiea,  the  plalntlfl'a  husband,  the  husband 
recovered  damMes  on  a  counterclaim  ftir  loss 
of  his  wife's  servloefl  and  tor  injuries  to  his 
horse  and  carriage.  Giles  v.  Temes,  93  Kau. 
140,  143  Pac.  401.  In  this  action  the  wife 
sues  for  damages  for  pain  and  suffering  and 
physical  disfigurement  The  drcunistances 
of  the  collision  are  stated  In  the  report  of 
the  first  case  and  need  not  be  detailed  here. 

The  charges  of  negligence,  briefly  stated, 
are  that  the  defendant  drove  his  car  in  the 
nighttime,  at  an  unlawful  speed,  and  with- 
out sufficient  lights,  out  of  the  traveled  road- 
way Into  the  plaintiff's  conveyance,  thereby 
throwing  her  to  the  ground  and  causing 
the  injuries  for  which  damages  are  aAed. 
The  Jury  returned  findings  as  follows: 

"Q.  Was  defendant  driving  bts  automobile  at 
a  rate  of  speed  exceeding  20  miles  p^  lioar, 
when  the  collisioo  occurred?  A.  No. 

"Q.  Did  defendant  exhibit  on  the  automotdle 
he  was  driving,  at  the  time  of  the  collision,  one 
or  more  lamps  ahowing  white  lights  unobstruct- 
ed and  visible  within  a  reasonable  distance  in 
the  direction  towards  which  the  automobile  was 
proceeding?   A.  Yes. 

"Q.  Was  it  dark  at  the  time  and  place  of  col- 
Uslon?   A.  Yes. 

"Q.  Was  defendant  driving  his  antomobile  in  a 
careful  and  prudent  manner  at  the  time  and 
place  of  coUinon?   A.  Yes. 

"Q.  Did  defendant  see  or  know  of  the  ap- 
proach of  the  buggy  in  which  plaintiff  was  rid- 
ing, before  the  coUisfon  occurred?   A.  No. 

Q.  Did  the  conveyance  in  which  plaintiff  was 
riding  exhibit  or  show  any  lights  or  warning  sig- 
nalB,  at  the  time  of  the  collision?   A.  No. 

"Q.  8.  Did  plaintiff  see  the  lights  exhibited  on 
defendant's  automobile,  before  the  collision  oc- 
curred?   A,  Yes. 

"Q.  If  you  answer  question  No.  8  In  the  af- 
firmative, state  whether  or  not  there  was  saflS- 
cient  time  and  a  safe  place  for  the  driver  of  the 
cotfveyance  in  which  plaintiff  was  riding,  to  have 
avoided  the  collisioa  by  turning  oat  to  one  side 
of  the  road,  or  otherwise?   A.  Tes. 

"Q.  If  you  answer  question  No.  S  In  the  af- 
firmative, state  whether  or  not  plaintiff,  after 
seeing  said  lights  and  before  the  coUision,  ad- 
vised or  suggested  to  her  husband  that  he  be 
more  cautious,  or  did  she  make  any  effort  to 
avoid  a  collisioD  with  the  vehicle  displaying  said 
Iwhts?  A.  No. 
^■(Ques.  by  plaintiff.) 

"Q.  Did  the  plaintiff  and  her  husband  npon 
seeing  the  light  of  ^defendant's  automobile  turn 
out  of  the  befttes  path  or  roadway  to  the  right? 
A.  Yea." 

A  motion  for  Judgment  on  the  findings  was 
overruled,  and  Judgment  was  rendered  on  the 
verdict  for  the  plaintiff  for  flOO.  E^rror  Is 
assigned  upm  this  ruling  and  upon  the  in- 
structions. 

It  will  be  observed  Uiat  Uie  flndlnga  nega* 
tlve  any  want  of  care  on  the  part  of  the  de- 
fendant exc^  m  relation  to  lights^  and  Hib 
failure  to  turn  out  on  approaching  the  i^ainr 
tiff's  carriage  ^nie  evidoice  and  Instnie- 
tioDs  pertinent  to  these  matters  must  them- 
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fbn  be  eonaldmd.  The  foQowliic  InBtractka 
waa  gtven: 

"If  you  find  that,  when  &e  plaintiff  and  the 
defendant  were  approaching  each  other  on  the 
hi^way  Id  question,  the  plaintiff  turned  to  the 
right  of  the  center  of  the  highway,  and  the  de- 
fendant did  not  turn  to  his  right  of  the  center 
of  the  highway,  but  that  part  or  all  of  hla  aato- 
mobtle  was  to  the  south  of  the  center  of  the  high- 
way, and  that  the  collision  between  the  plaintiff 
and  the  defendant  occurred  to  the  south  ct  the 
center  of  the  highway,  and  that  by  reason  of  the 
defendant's  being  aouttx  of  the  center  of  the  high- 
way the  collision  took  place  and  the  plaintiff 
was  injured,  then  yon  are  Instructed  that  such 
act  by  the  defendant  oonstituted  negligence  on 
hia  part  The  center  of  the  hi^way,  o  used 
in  these  instructions,  means  the  ooiter  of  the 
wdl-beaten  track  or  roadway." 

From  plalntilTa  teeUmony  it  apinared  that, 
while  trarellng  east  in  her  carriage  aboot  10 
o'clocic  at  night,  abe  noticed  the  lights  at  an 
automobile  approaching  from  that  direction. 
Her  bnsband,  who  waa  driving,  turned  to 
the  right  After  the  automobile  paiaed  on  to 
the  west,  she  noticed  other  lights  approaeb- 
ing,  and  the  carriage  was  again  tnmed  to  the 
right  until  the  right-hand  wheels  were  In  the 
ditdL  She  also  said  that  the  car  came  upon 
tbem  "In  an  angling  direction  to  the  sooth- 
weef*  Her  hubaiid  testified: 

^As  soon  aa  I  saw  the  light,  I  turned  out  of 
the  road  to  the  right  and  to  the  south.  I  tnmed 
oat  when  I  saw  the  firat  light  After  a  Uttle 
I  saw  another  dim  light  All  at  <»iee,  o  it 
was  juat  a  short  distance  from  me,  I  seen  It  was 
an  automobile,  and  I  hollowed  to  him  tf  he 
oouldo't  see  us.  By  that  time  he  Just  crashed 
into  us.  The  automobile  struck  our  bugey  right 
back  of  the  front  wheel  on  the  aide.  The  left- 
hand  Bide  of  the  automobile  striking  my  front 
wheel  back  of  the  hub.  My  wife  fell  on  the  hood 
of  the  car,  and  the  collision  jerked  me  on  the 
other  side  of  the  ditdi.  in  the  grass  there.  I  got 
up  and  saw  Mr.  Giles  there,  and  I  said,  'Is  that 
you  Mr.  Gilea?*  and  he  said,  'Tea.'  I  said,  'An 
old  man  like  you  ought  not  to  go  out  with  such 
lights  on  a  car.'  And  he  said,  *I  know,  the  other 
lights  got  out  of  fix,  ain't  got  them  fixed  yet.' 
And  he  said,  'I  know  it  is  my  fault,  but  can't 
help  It  now,'  and  he  said,  'With  your  white 
clothes  on  I  thought  that  was  the  road.'  I  ex- 
amined the  location  of  the  accident  next  morning 
and  could  distinguish  the  tracks  of  my  buggy  at 
that  time.  I  would  judge  that  I  turned  out  of 
the  road  a  distance  of  100  feet  west  of  the  point 
of  the  accident  I  could  also  see  the  automobile 
tracks  the  next  morning.  The  left  front  wheel 
of  the  automobile  went  right  in  the  ditch,  made 
a  big  gash  in  the  ditch.  I  followed  these  tracks 
back  where  the  automobile  turned  out  of  the 
road,  and  I  thmk  that  it  was  about  25  or  80  feet 
from  the  ditch  to  the  point  of  the  road  where 
the  automobile  turned  oat  The  automobile  waa 
facing  southwest  when  it  stopped.  The  automo- 
bile track  waa  pretty  gradual  tumont  until  It 
got  pretty  close  to  us.  All  at  once  he  made  a 
pretty  sharp  torn  towards  the  buggy." 

It  appears  from  the  evidence  of  the  defend- 
ant that  there  was  a  coal-oil  light  on  each 
side  of  his  automobile,  but  the  headlights 
were  not  bnmlng,  bting  out  of  order.  He 
testified : 

"I  would  say  that  I  was  traveling  at  the  rate 
of  6  oi  7  miles  an  hour  when  the  collision  oc- 
curred. I  didn't  see  the  rig  in  which  plaintiff 
waa  riding  before  the  collinon  occurred.  The 
first  intimation  I  had  waa  when  we  came  togeth- 
er and  I  heard' the  ^laes  falL  I  saw  a  lady  on 
tiie  hood  of  the  machine  which  afterwards  proved 
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to  be  Mrs.  Tenet.   That  was  the  flret  I  knew 

there  was  anybody  near.  At  the  time  of  the  col- 
lision I  was  traveling  in  the  center  and  main 
traveled  track  of  the  road,  and  I  did  not  tarn 
out  of  the  main  track  trf  the  road  up  to  that 
time.". 

An  lufltmctlon  like  the  one  copied  abore 
was  given  in  the  former  case  (Giles  t.  Twnesi 
93  Kan.  140. 148  Pac.  491),  where  it  was  aaid, 
in  snbstance^  that  if  there  was  evidence  that 
the  driver  of  the  car  turned  to  the  left  of  the 
traveled  portion  of  the  road  and  ran  into  the 
carriage  wMcli,  to  avoid  the  collision,  had 
been  turned  to  the  right  and  almost  Into  the 
ditch,  the  appellant  could  not  be  Injured  by 
the  instruction,  and  it  would  be  presumed 
that  there  was  evidence  to  that  effect  In 
that  case  the  evidence  waa  not  presented  in 
this  court,  but  in  this  case  it  is,  and,  as  we 
have  seen,  It  la  sufficient  to  warrant  the'ln- 
stnictltm,  as  decided  In  that  case. 

Instructions  that  the  object  of  lights  upon 
an  automobile  Is  not  aloae  to  enable  persons 
aroroaching  to  see  it,  but  to  enable  the  driv- 
er of  the  car  to  see  a  reasonable  distance  in 
the  direction  in  wlilch  be  la  going,  were  ob- 
jected to;  but  they  are  not  erroneous  with- 
in the  prino^Mea  already  decided  in  the 
former  case. 

The  finding,  numbered  1,  that  the  defend- 
ant was  driving  his  car  in  a  careful  and  pru- 
dent manner,  must.  In  the  light  of  the  gener- 
al verdict  and  finding  numbered  6  that  the 
[dalntUf's  carriage  waa  turned  out  of  the 
roadway  to  the  ri^t,  be  deemed  to  refer  to 
the  control  of  the  car,  and  not  Chat  It  was 
prudent  to  drive  it  npon  a  carriage  properly 
turned  aside.  It  Is  true  that  by  finding  nmn- 
bered  9  the  Jury  said  that  there  was  sufficlmt 
time  and  itoce  for  the  driver  of  the  carriage 
to  have  avoided  the  colUslon  by  turning  to 
one  Bide  of  the  road  or  otherwise,  but  he  was 
only  bound  to  do  wliat  prudence  and  the  law 
required.  It  appears  from  another  finding 
and  the  verdict  that  he  performed  this  duty. 
He  had  a  right  to  presume  until  Uie  ctmtraiy 
i^n^eared,  that  the  driver  ct  the  antmnobtle 
would  yield  a  part  of  the  roadway  as  tbe 
law  also  required  him  to  da 

The  special  findings  do  not  negative  the 
plalntHPs  oomtention  that  tbe  defendant  fail- 
ed to  turn  Us  car  to  tbe  rl^t.  but  actually 
turned  It  to  the  left,  thereby  colliding  with 
the  plaintiffs  carriage  which  had  been  prop- 
erly tamed  aside.  Naittier  do  tiie  findings 
negative  the  platntm  conlantlaa  that  the 
lights  npon  the  antomobile  were  Insufficient 
to  enable  the  driver  to  see  a  reasonable  dis- 
tance in  the  direction  in  which  be  was  going. 
The  general  verdict  must  be  construed  as 
finding  for  ttie  plaintUf  on  these  mattera,  and, 
being  supported  by  competoit  evidence,  wlU 
not  be  set  aside. 

It  is  suggested  that,  whUe  the  Jury  ft>und 
that  the  pialntiCfs  carriage  was  turned  out 
of  the  roadway,  they  did  not  find  that  such 
turn  was  made  at  a  sufficient  distance  from 
the  ai^roaching  car.  It  must  be  presumed 
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from  the  general  verdict  that  'the  turn  was 
seasonably  made,  and  the  evidence  supports 
that  conclusion. 

Having  considered  the  various  objections  to 
the  proceedings,  no  error  being  found,  the 
judgment  la  affirmed.  All  the  Justices  con- 
curring. 


STATE!  v.  BICE.   (No.  194210 
(Supreme  Court  of  KanBaa.   Dec.  12, 1914.) 

(ByJlabus  by  the  Vourt.) 

1.  BUBQLABY    (5  41*)— SUFFICIENCT  OF  E!VI- 

DENCE — Unexplained  Possession  or  Goods. 
Proof  that  a  burglary  was  committed  and 
that  the  stolen  goods  were  shortly  thereafter 
found  in  the  possession  of  the  accused,  when 
considered  in  connection  with  all  the  other  facts 
and  circumstances  of  the  case,  including  his  fail- 
ure satiBfactorily  to  explain  such  possession, 
wUl  sustain  a  conviction  of  butglary. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §g  94-103.  109;  Dec.  Dig:  |  41.*] 

2.  BUBOLABT    (8  41*)  —  BUBOLART  IN  THE 
NlGHrriME  —  SUFriCIENOT  OF  EVIDBNOI  ~ 

Time  or  Offense.  . 

The  defendant  was  convicted  of  burglary  in 
the  nighttime,  without  evidence  showing  at  what 
time  the  offense  was  committed.  Burglary  in 
the  daytime  being  the  lesser  of  the  two  offenses, 
the  presumption  in  favor  of  the  appellant  is  that 
it  was  committed  in  the  daytime,  and  for  this 
reason  the  Judgment  is  reversed,  and  a  new  trial 
ordered. 

[EJd.  Note,— For  other  cases,  see  Burglary, 
Cent  Dig.  SS  94-103.  100;  Dec.  Dig.  $  41.*] 

App^   from   District   Court.  Bourbon 

County. 

Will  Rice  was  convicted  of  burglary  in 
the  nighttime,  and  appeals.  Beversed,  and 
new  trial  ordered. 

Clias.  A.  Blair,  of  Ft  Scot^  for  appellant. 
J.  S.  Dawson,  Atty.  Gen.,  and  W.  F.  Jackson, 
of  Ft.  Scott,  for  the  State. 

PORTER,  J.  The  appellant  was  charged 
with  the  crime  of  burglary  in  the  nighttime. 
The  Jury  returned  a  verdict  of  guilty.  The 
court  overruled  a  motion  for  a  new  trial  and 
rendered  judgment  on  the  verdict  In  his  ap- 
peal it  is  urged  that  the  verdict  Is  contrary 
to  tbe  law  and  the  evidence. 

The  state  proved  tliat  some  time  between 
Tnesday  or  Wednesday  and  the  fiMowtng 
Sunday  morning,  some  one  tooke  open  the 
kitctim  door  of  a  dwelling  house  belonging 
to  Mrs.  Funkhouser,  in  the  city  of  Ft  Scott ; 
that  certain  property  belonging  to  her,  con- 
sisting of  a  revolver  and  some  canned  fruit, 
was  stolen  and  carried  away.  There  was 
evidence  showing  that  the  missing  property 
was  found  in  the  posBession  of  the  appel- 
lant The  officers  made  a  .aean^  of  lits 
house  on  Monday,  during  his  ^sence.  and 
found  some  canned  fruit  covered  with  a 
blanket  at  the  toot  of  a  bed,  and  some  more 
fruit  was  found  covered  up  behind  a  trunk. 
A  revolver,  which  Mrs.  Funkhouser  Identified 
as  belonging  to  her  atad  as  the  one  taken  from 
her  house,  was  found  in  appellant's  bed  un- 


der a  idllow.  nw  offioera  *wH<H'  tihat  fliey 
started  to  tlie  coal  bank  to  arrest  the  appel- 
lant and  met  him  coming  toward  town; 
that  at  first  he  said  be  did  not  have  any  re- 
volver, but  when  they  showed  him  the  re- 
volver in  question  he  said.  "How  did  you 
get  into  my  house?"  This  was  about  all 
that  was  said  at  the  time  be  was  arrested. 

The  appellant,  In  his  testimony,  explained 
where  he  had  been  on  Saturday,  January  3d, 
and  on  the  nli^t  of  that  day  until  about  mid- 
night, when  he  said  that  be  came  home  and 
went  to  bed  and  did  not  get  up  next  morn- 
ing until  about  9  o'clock;  that  he  was  told 
at  the  coal  bank  Monday  that  the  officers 
were  looking  for  him.  In  reference  to  the 
property  he  testified  aa  follows: 

"The  revolver  here  in  evidence  with  a  black 
handle  and  white  barrel  is  mine.  It  is  a  32  cali- 
ber revolver.  Last  faU  a  white  mao  came 
through  town  and  I  traded  him  an  old  set  of  har- 
ness for  this  revolver,  and  I  have  had  it  ever 
since.  All  this  canned  fruit  here  in  evidence  is 
also  mine.  My  mother  and  Mrs.  Coates  put  up 
some  of  it  for  me  two  years  ago,  and  I  pat  up 
the  balance  u^self  last  year.  I  learned  from  my 
mother  and  Mrs.  Coates  bow  to  put  up  fruit,  and 
last  fall  1  bought  some  peaches  of  Mrs.  Kellar. 
1  have  not  been  in  Mrs.  Funkhouser's  house  for 
several  months,  and  I  never  broke  into  her  house 
on  the  3d  of  January,  or  at  any  other  time." 

[I]  The  first  eontentloQ  is  that  the  pos- 
session of  recently  stolen  goods,  withont 
other  criminating  circumstances  showing 
guilt,  is  insufficient,  as  a  matter  of  law,  to- 
sustain  a  conviction  of  burglary.  It  is  in- 
sisted that  tn  the  present  case  there  are  no 
criminating  circumstances  indicating  guilt, 
and  nothing  in  the  evidence  to  connect  ap- 
pellant with  the  crime,  save  and  except  the 
possession  of  the  goods;  that  his  exiilana- 
tion,  which  the  Jury  rejected,  even  if  un- 
satisfactory, could  not  put  him  in  a  worse 
position  than  no  explanation  at  all.  The  au- 
thorities cited  by  the  appellaut  hardly  sus- 
tain his  contention.  In  fact  they  are  in 
accord  with  the  well-settled  rule  that  the 
possession  by  the  accused  of  property  re- 
cently stolen  on  the  occasion  of  a  bui^lary 
is  sufficient  to  sustain  a  conviction  of  bur- 
glary where  a  satisfactory  explanation  Is  not 
given.  Counsel  quote  from  Underhill  on 
Criminal  Evidence,  a  part  of  which  reads  as 
follows: 

"The  trne  rule  doubtless  is  that  the  mere  pos- 
session of  stolen  property  creates  no  prr'sump- 
tion  of  law  that  the  person  in  whose  posiKession 
it  was  found  committed  the  burglary  in  which 
they  were  taken.  The  possession  is  a  circum- 
stance to  go  to  the  jury,  and  its  weight  is  for 
them.  The  corpus  delicti  of  the  burglary,  that 
is.  the  breaking  in  and  entering,  mnst  be  proved 
by  independent  evidence,  and  cannot  be  presum- 
ed from  evidence  of  mere  possession.  If  it  ap- 
pears that  a  burglary  was  in  fact  committed,  the 
posse8Bi(m  by  the  accused  Is  a  drcumstajice  from 
which,  in  connection  witli  all  the  evidence,  the 
jury  may  presume  as  a  matter  of  fact  that  he 
cfHUmitted  it"   Page  663. 

Also  the  following  from  the  opinion  In 
State  V.  Powell.  91  San.  81,  ttage  80,  SS  Pac 

968,  page  969: 


*For  other  cum  bm  same  tot>Ic  and  sectioa  NUUBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Index«a 


Digitized  by  Google 


Kan.) 


STATE 


RICE 


1017 


^The  possession  of  stolen  goods  taken  on  the 
occasion  ot  a  barglary  la  eridence  tending  to  es- 
tablish theffuilt  of  the  poBsenaor,  aad  may,  when 
taken  in  conuection  with  other  criminating  cir- 
tumstanccs,  raise  a  presumption  of  guilt  sufB- 
cient  to  warrant  a  convietiou,  but  the  mere  pos- 
session, without  any  other  facts  indicative  of 
guilt,  ia  not  prima  facie  evidence  that  such  per- 
son committed  a  burglary." 

Otlier  authorities  cited  by  counsel  go  do 
further  than  to  hold  that  whether  or  not  the 
explanation  is  a  reasonable  oue  Is  a  quea- 
tlon  for  the  jury  to  determine. 

In  State  v.  Powell,  supra,  an  Instruction 
was  held  bad  which  charged  that  the  unei- 
plttiued  possession  of  property  recently  stolen 
Is  prima  fade  evl'deuce  of  the  burglary  forg- 
ed.  It  was  said  In  the  opinion: 

"It  baa  been  frequently  held  in  this  state  that 
such  possession,  unexplained,  is  prima  facie  evi- 
dence of  larceny,  but  the  instruction  goes  cloM 
to,  if  it  does  not  pass  over,  the  danger  line  when 
it  throws  the  burden  on  the  defendant  of  proving 
how  he  cume  into  possession  of  the  property. 
The  burden  of  proof  is  upon  the  state,  and  does 
not  shift  or  change  to  the  defendant  at  any 
Bta^e  of  the  case.  Many  of  the  late  authorities 
incline  to  treat  such  possession  as  a  disputable, 
rather  than  a  conclusive,  presumption,  holding 
that  it  should  be  receiTed  as  tending  to  prove 
the  gnilt  of  the  defendant,  but  that  the  force  and 
effe^  of  the  evidence  is  for  the  determination  of 
the  jury,  when  considered  in  connection  with  all 
the  other  facts  and  circumstances  of  the  case." 
61  Kan.  page  84,  58  Pac.  page  968. 

The  opinion  refers  to  the  case  of  State  v. 
Conway,  56  Kan.  CS2,'44  Pac.  027,  where  It 
was  held  that  the  possession  of  property  re- 
cently stolen  may  be  received  as  tending  to 
show  tlie  commission  of  a  burglary,  but  It 
Is  not  pf  Itself  sufficient  to  create  a  presump- 
tion of  gnilt 

In  State  v.  Gillespie,  62  Kan.  469,  page 
474,  G3  Pac.  742,  page  744  (84  Am.  St  Rep. 
411),  it  was  held  that  the  trial  court  erred  in 
rejecting  evidence  of  the  declarations  of  the 
person  found  in  possession  of  the  stolen 
goods  as  to  how  he  came  by  them,  notwlth- 
etandlng  they  were  self-serving  in  character. 
In  the  opinion  It  was  said: 

"Nor  do  we  think  that,  as  matter  of  law,  the 
mere  possession  of  goods  recently  stolen  on  the 
occasion  of  a  burRlary  may  be  sufficieuti  even 
in  connection  with  other  criminating  dreum- 
Etances,  to  raise  a  presumption  of  guilt  of  the 
burglary.  *  *  *  It  is  the  unexplained  pcwees- 
sion  of  recently  stolen  goods  that  tends  to  show 
guilt  or  raises  a  presumption  of  guilt  of  the  lar- 
ceny, and  it  ia  the  unexplained  possei^sion  of 
goods  recently  stolen  on  the  occasion  of  a  bur- 
glary that  tends  to  show  guilt  or  raises  a  pre- 
sumption of  guilt  of  the  barglary." 

In  State  of  Iowa  v.  Brady,  121  Iowa,  561, 
page  567,  97  N.  W.  62,  page  64  (12  L.  E.  A. 
[N.  S.]  199).  the  court  said  In  the  opinion: 

"The  law  does  not  attach  a  *presumption  of 
guilt'  to  any  given  circumstance,  nor  does  it  re- 
quire the  accused  to  'overcome  the  presumption 
thereby  raised,'  in  order  to  be  entitled  to  an  ac- 
(jiiittal.- 

In  this  connection  see  State  v.  White,  76 
Kan.  654,  663,  92  Pac.  829,  14  I*  B.  A.  (N.  S.) 
656,  and  State  t.  Jewell,  88  Kan.  130,  132,- 
127  Pac.  808.  Among  other  cases  to  the  same 
effect  are  Smith  v.  State,  58  Tnd.  340;  In- 
galls  V.  State,  48  Wis.  647,  4  N.  W.  786. 


In  an  elaborate  note  to  tbe  case  of  State 
of  Iowa  T.  Brady,  sopra,  r^orted  in  12  li. 
R.  A.  (N.  S.)  109,  page  211,  tbere  will  be 
found  a  full  discussion  of  the  qoestlon.  Tb» 
author  of  the  note  says: 

"The  weight  of  authority  ia  that  proof  that  a 
burglary  was  committed,  and  that  goods  were 
then  and  there  stolen,  and  shortly  thereafter 
found  in  the  possession  of  the  accused,  will  sus- 
tain a  conviction." 

Tt  must  be  borne  in  mind  that  the  ques- 
tion we  have  to  determine  is  not  the  charac- 
ter of  the  presumption,  nor  Its  weight,  nor. 
Indeed,  whether  or  not  any  presumption  ob- 
tains, nor  have  we  to  determine  the  ques- 
tion whether  or  not  the  possession  of  recent- 
ly stolen  property  taken  at  a  burglary  Is 
prima  facie  evidence  of  the  burglary.  The 
precise  question  Is,  whether  the  recent  pos- 
session of  property  stolen  In  a  burglary,  to- 
gether with  criminating  circumstances,  in- 
cluding the  failure  of  the  appellant  to  make 
a  satisfactory  explanation  of  his  possession 
of  the  property,  Is  sufficient  to  sustain  a 
conviction.  In  our  opinion  the  great  weight 
of  authority,  as  well  as  of  sound  reason, 
supports  the  rule  that  the  possession  by  the 
accused  of  recently  stolen  property  is  suffi- 
cient to  sustain  a  conviction  of  burglary 
where  satisfactory  explanation  is  not  given. 
In  addition  to  the  cases  cited  see  State  of 
Iowa  T.  Raphael,  123  Iowa,  452,  90  N.  W. 
151,  101  Am.  St  Rep.  334;  Perry  y.  State 
(Tex.  Or.  App.)  78  S.  W.  513;  WUlis  v.  State 
(Tex.  Cr.  App.)  65  S.  W.  829 ;  State  t.  Muu- 
son,  7  Wash.  288,  34  Pac.  032. 

The  appellant  at  first  denied  that  he  owned 
or  had  a  revolTer.  When  he  saw  the  offi- 
cers in  possession  of  the  one  In  Question  he 
asked,  "How  did  7011  get  Into  my  honse?" 
The  jary  heard  his  explanation  of  how  he 
obtained  the  revolTer  by  purchase  from  some 
unknown  person  passing  through  tbe  town, 
and  tlie  rule  is  well  settled  that  the  reason- 
ableness of  tbe  explanation  Is  a  question  for 
the  Jury.  State  v.  Powell,  61  Kan.  81,  68 
Pac.  06S;  State  t.  McKlnney,  76  Kan.  419, 
91  Pac.  1068.  In  Jordan  t.  State,  110  Ga. 
443,  M  S.  B.  679,  the  recent  possession  of 
goods  stolen  at  the  time  oC  a  burglary  was 
held  sufficient  to  sustain  a  conviction  of  that 
crime  taken,  in  connection  with  tbe  fact  of 
the  failure  of  tbe  accused  to  explain  the 
possession  of  tbe  goods,  except  the  state- 
ment that  they  were  given  him  by  two  boys 
whose  names  he  did  not  state.  Our  conclu- 
sion is  that  the  evidence  in  this  case  is 
sufficient  to  sustain  the  convicUon  of  bur- 
glary. 

[2]  There  is  another  important  question  in 
the  case,  and  that  ia  whether  there  was  any 
evidence  to  sustain  a  conviction  of  burglary 
in  the  nighttime.  Mrs.  Funkhouser,  who 
owned  the  dwelling  house  where  the  burglary 
was  committed,  testified  that  she  was  em- 
ployed away  from  home ;  that  when  she  was 
away  she  had  a  girl  named  Ethel  Golns  do 
her  chores  and  look  after  her  luiuae;  that 
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and  when,  she  came  oat  she  locked  the  kitchen 
door  and  gave  the  key  to  Ethel.  She  was 
not  home  again  until  Sonday  afternoon, 
when  Ethel  called  her  and  told  her  that  some 
one  had  broken  Into  the  honse.  Ethel  Oolns 
testified  that  die  was  baA  there  every  morn- 
ing and  evening  daring  the  rest  of  the  week 
doing  diores,  but  did  not  go  about  the 
kitchen  door  or  notice  the  same;  that  on 
Sunday  morning,  January  4th,  between  9 
and  10  o'clock,  she  noticed  for  the  first  time 
that  the  kitchen  door  was  open  two  or  three 
Inches,  and  she  found  that  the  bolt  on  the 
lock  was  broken  off  and  lying  on  the  floor. 

A  careful  examination  of  the  record  falls 
to  disclose  any  testimony  which  would  war- 
rant the  jury  in  finding  that  the  burglary 
was  committed  in  the  nighttime.  There  is 
no  evidence  in  the  record  to  show  when  the 
burglary  was  committed.  The  ofFense  of 
burglary  in  the  daytime  being  the  lesser  of 
the  two  offenses,  the  presumption  In  favor 
of  the  appellant  is  that  the  burglary  was 
committed  In  the  daytime. 

It  follows  that  the  Judgment  will  be  re- 
versed and  a  new  trial  ordered.  All  the  Jus- 
tices concorrlng. 


Ex  parte  WERNSEN.   (No.  198S8.)t 
(Supreme  Court  of  Kansas.    Dec.  18,  1914.) 

(fiyUfttiH  »y  tke  Court.) 

1.  CBxaoNAL  Law  (|  29*)  — Labchtt  Com- 
mitted IN  CONNKOTIOn  WITH  BUBOIJUT— 
Separate  Offenses. 

The  decision  in  the  case  of  State  v.  Moon- 
ey,  93  Kan.  353,  144  Pac.  228.  holding  that, 
under  section  72  of  the  Crimes  Act  (Oen.  Stat. 
1909,  {  2660),  burglary  and  larceny  committed 
in  connection  with  burglafy  arc  separate  of- 
fenses, followed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  29.*] 

2.  Cbihinai.  Law  (|  1216*)  —  Ssnniics — 

CONSTBUCTION— ConOUBBEnT  TBBMS  OF  1m- 

PBISONMENT. 

The  decision  In  the  case  of  In  re  Weisman, 
93  Kan.  161,  143  Pac.  487,  holding  that  terms 
of  imprisonment  under  several  sentences  im- 
posed at  the  same  time  run  concnrrently,  unless 
otherwise  expressed,  applied  to  a  sentence  of  im- 

Erisonment  for  burglary  and  larceny  committed 
1  connection  with  the  burglary, 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  8810-8319;  Dec  Dig.  { 
1216.*] 

CAlMiMoMl  ByUahu*  by  Sdttoriel  Staff.) 

3.  Obiminai,  Law  (|  1210*)  -—  OoncuBBENx 
Sbntsnces— CoNBiBuonon  or  Statute — 

"In  Additioh  To." 

The  phrase  "in  addition  to,"  as  used  In 
section  72  of  the  Crimes  Act  (Oen.  St  1909,  S 
2560)  providing  for  punishment  for  larceny 
committed  In  connection  with  burglary  "In  ad- 
dition to"  the  punishment  for  burglary,  does 
not  serve  to  amalgamate  the  two  offenses  into 
a  single  term^  nor  does  It  relate  to  the  begin- 
ning and  endmg  of  the  terms  of  imprisonment. 


[Ed.  NotOi^For  other  eases,  sea  GrimuiBl 
I^w,  Cent  Dig.  ||  8310-3319;  Dec.  Dig.  f 
1216.* 

For  other  deflnitionB,  see  Words  and  Phrases, 
Eirat  and  Second  Series,  In  Addition  To.] 

Original  proceeding  in  habeas  corpus  by 
Willie  Wemsen.   Petitioner  discharged. 

Benjamin  F.  Endres,  of  Leavenworth,  for 
petltionsr.  John  8.  Dawson,  Atty.  Gen., 
for  respondent 

BTJRCH,  J.  The  petitioner  was  charged 
In  an  information  containing  one  count  with 
burglary  of  a  store  building,  not  alleged  to 
have  been  committed  in  the  nighttime,  and 
with  larceny  of  money  and  property  commit- 
ted in  connection  with  the  burglary.  He 
pleaded  guilty  and  was  smtenced  in  the  fol- 
lowing form: 

"It  is  therefore,  now  by  the  court  considered, 
ordered^and  adjudged,  tnat  the  said  defendant, 
Willie  Werasen,  be  and  is  hereby  sentenced  to 
coa&nemeut  in  the  Kansas  state  industrial  re- 
formatory uDtii  discharged  by  the  board  of  man- 
agers thereof,  and  not  to  exceed  the  maximum 
tetm  of  imprisonment  provided  by  the  statutes 
for  said  crime." 

After  confinement  In  the  relknrmatory  tm 
a  period  of  time  the  petitioner  was  paroled. 
lAter  his  parole  was  revised  and  be  has 
since  been  confined  In  llie  penitentiary.  The 
total  period  €t  his  incarceration  exceeds  five 
years  and  he  now  demands  his  reieaaa 

Ttie  statutes  applicable  to  tba  case  are  the 
following : 

"Sec.  25B7.  Burglary,  Third  Degree.*  Sec. 
60.  Every  person  who  shall  be  convicted  of 
breaking  and  entering  In  the  daytime  any 
dwelline-house  or  other  building,  or  any  shojb 
store,  tent,  booth,  boat,  or  vessel,  or  any  pa»- 
senger  coach,  baggage,  freight  or  express  car, 
caboose,  or  other  railway  carriage,  under  such 
circumstances  as  would  have  constituted  the 
offense  of  burglary  in  the  second  degree  if  com- 
mitted in  the  nishb-time,  shall  be  deemed  guilty 
of  burglary  in  ue  third  deeree."  (Gen.  Stat 
1900,  S  2657.) 

"Sec.  2659.  Punishmeat  for  Burglary.  Sec 
71.  Every  person  who  shall  be  convicted  of 
burglary  shall  be  punished  by  confinement  and 
hard  labor,  if  in  the  first  degree  not  less  than 
ten  years  nor  more  than  twenty-one  years;  if 
in  the  second  degree,  not  less  than  five  nor  more 
than  ten  years ',  if  in  the  third  d^ree,  not  ex- 
ceeding five  years."   (Oen.  Stat.  1909,  J  2559.} 

"Sec.  2560.  Burglary  and  Larceny.  Sec.  72, 
If  any  person  in  committing  bui^Iary  shall  al- 
so commit  a  larceny,  he  may  be  prosecuted  £^ 
both  offenses  In  the  same  couot,  or  in  separate 
counts  of  the  same  indictment ;  and  on  eaavia- 
tion  of  such  burglary  and  larceny,  shall  be  pun- 
ished by  confinement  and  hard  labor,  in  addi- 
tion to  the  punishment  bereiniMfore  prescribed 
for  the  bundary,  not  excee^ng  five  years." 
(Gen.  Stat  1900,  I  2660.) 

"Sec.  6828.  Two  Offenses.  Sec.  250.  When 
any  person  shall  be  convicted  of  two  or  more 
offenses  lietOre  sentence  shall  have  beoi  pnh 
nounced  upon  liim  for  either  offense,  the  Im- 
prisonment to  which  he  shall  be  sentenced  up- 
on the  second  or  other  subsequent  conviction 
sliall  commence  at  the  termination  of  the  term 
of  imprisonment  to  which  he  shall  be  adjudged 
upon  prior  convictions,"    (Crim.  Code,  {  260.) 
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[1  ]  Then  Is  no  single  offense  known  to  tbe 
law  as  burglary  and  larceny  to  which  a  pen- 
alty of  confinement  for  &ve  years  plus  an 
addltkmal  five  years  may  be  affixed.  State 
V.  Mooney.  03  Kan.  S5S.  144  Foa  228.  Sec- 
UoQ  2SaO  Is  in  the  nature  of  a  special  lar- 
ceny statute  covering  larceny  committed  In 
connectUn  with  burglary*  and  0»  statute 
Itself  dlstlnguislies  the  crime  of  laroeiv  com- 
mitted under  such  circumstances  from  the 
crime  of  burglary  committed  at  tin  same 
time  hy  the  use  aC  the  expression  "both  at- 
fense&**  The  resvAt  is  ths  petitioner  pleaded 
guilty  to  two  separate  and  distinct  crimes, 
bw^ary  in  the  third  degree  and  Isfoeny  of 
the  character  described.  Hie  penalty  tax 
the  first  Is  confinement  for  not  more  than 
five  years;  for  the  second,  confinement  for 
not  exceeding  fire  years  addltltmaL 

[»  The  word  **addltl(nial'*  doss  not  serve 
to  amalgamate  the  two  penaltleo  into  a  single 
term  of  not  exoee^Ung  ten  years,  nor  does 
it  r^te  to  the  beginning  and  ending  terms 
of  ImprlSfmmenL  It  merely  curies  oat  th» 
idea  <a  addltksua  *pnnlBhment  for  the  ad> 
dltlonal  crime,  and  sentence  should  have 
bem  Oronounoed  as  If  than  had  bees  sspa- 
rate  convictions. 

[2]  While  section  6828  mUm  to  soccessiTe 
convictions,  the  opening  words  are  general. 
They  are:  "When  any  person  tfhaU  be  convict' 
ed  of  two  or  more  offenses  before  sentence 
shall  hare  been  pronounced  upon  him  for 
either  offense."  Therefore  fiie  statute  ap- 
plies to  slnraltaneons,  as  well  as  sacceaslTe, 
convictions.  The  petitioner's  term  of  Im- 
prisonment for  larceny  not  having  been  stat- 
ed In  the  sentence  as  cmnmukdng  at  the  end 
of  his  term  of  impriscHunent  for  burglary, 
the  two  terma  ran  concurrently.  In  re  Wels- 
man,  93  Kan.  161,  148  Pac  487. 

The  petitioner  Is  discharged.  All  the  Jus- 
tices concurring. 


FIBST  NAT.  BANK  OF  HAXS  OITT  v. 
BOBINSON  et  sL    (No.  190iS3.) 

(Sapreme  Court  of  Kansas.  Dea  12.  1S14.) 

(Bvllahut  &v  the  Court.) 

1.  Etidbhce  (S  471*)— Statkmbnt  of  Cor- 

CLCSIONS— OWNEBBHIP  OF  PbOPKETT. 

A  party  claiming  title  to  a  chose  In  action 
or  other  personal  property  which  is  the  euh- 
ject  of  litisation  may  properly  be  i>ertnitted  to 
answer  a  question  as  to  who  is  its  owner,  and 
if  hit  adversary  desires  the  constituent  facts  on 
which  auch  claim  of  ownership  is  based  he  may 
elicit  them  on  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  «  2149-2186;  Dec.  Dig.  |  471.*] 

2.  EVIDENCI  (I  471*)  —  ADMISaiBILTTT— Cow- 

oLusioNS  OF  Witness. 

The  modern  notion  of  the  admissibflity  of 
evidence  is  that  it  is  more  important  to  get  the 
truth  than  to  quibble  over  impractical  distinc- 
tions between  facts  and  concluBiona. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ii  2149-2185;  Dec.  Dig.  |  471.*] 


8.  PiiHOiPAL  xm  Aocnr  (|  119*)-^trrH0B- 

ht  of  Aoent— Bubden  of  Pboof. 

A  petition  in  the  usual  form  by  the  Indorsee 
of  a  negotiable  note  bearing  Che  purported  In- 
dorsement of  the  payee,  "By  J.  D.  If.,  Agt," 
was  answered  by  a  verified  denial  that  such 
note  was  sold  and  delivered  by  the  pa^ee  com- 
pany or  any  one  for  It  with  authority  so  to  do. 
Held,  that  the  burden  of  prottf  was  upon  the 
plaintiff  to  esttidisb  anthorlty  In  the  agent  to 
make  the  indorsement. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  391^01;  Dec  Dig.  8 
119.*J 

Appeal  from  District  Court,  Ellis  County. 

Action  by  the  First  National  Bank  of  Haya 
City  against  A.  O.  Robinson  and  another. 
From  Judgment  for  defendants,  plaintiff  aj>- 
peals.  Affirmed. 

A.  D.  Qilkesoo,  of  Hays,  for  appellant 
XL  A.  Bea,  of  Hays,  for  MpptmBOt. 

WEST,  J.  The  plaintiff  bank  sued  upon  a 
promissory  note  executed  by  the  defttidantv 
to  the  Mld-Contlnent  Loan  Company,  De- 
cember 2, 1911.  for  1250  payable  90  days  aft- 
er date  with  6  per  cent  interest,  alleging 
that  It  purchased  the  note  before  maturity 
for  value  in  the  regular  course  of  buslnass, 
and  that  It  was  transferred  by  indorsement, 
"Mld-Continent  Loan  Company,  by  J.  D.  Mo- 
Innes,  Agt"  The  answer  contained  a  gen- 
eral denial,  and  averred  that  the  note  was 
secured  without  constderatton,  and  that  the 
inducement  for  Ite  execution  was  a  false, 
fraudulent  &Qcl  untrue  statement  of  the 
loan  company,  Ite  agent  that  it  would 
make  loans  In  Ellis  county  and  pay  the  de- 
fendants commissions  thereon,  and  that  the 
company  was  to  Issue  stock  to  the  defend- 
ante  for  the  amount  of  the  note  which  was 
not  done;  that  the  defendante  received  no 
consideration;  also,  a  denial  that,  the  note 
was  ever  sold  and  delivered  to  the  plaintiff 
by  the  loan  company  or  any  one  for  it  with 
authority  so  to  do.  The  answer  was  verified. 
The  trial  resulted  in  a  Judgment  for  the  de- 
fendants, from  which  the  plaintiff  appeals. 

Error  Is  assigned  upon  the  refusal  of  the 
court  to  permit  the  cashier  of  the  bank  to 
testify  who  was  the  owner  of  the  note,  and 
in  refusing  testimony  offered  by  the  president 
as  to  a  conversation  had  with  Mclnnes  touch- 
ing his  authority  as  to  when  the  note  was 
purchased,  also  in  admitting  the  testimony 
offered  by  the  defense. 

The  Jury  were  instructed  that  the  burden 
was  upon  the  plaintiff  to  show  that  it  was 
the  owner  of  the  note  for  value  before  ma- 
turity; that  it  was  duly  indorsed  to  the 
plaintiff  1^  the  loan  company  or  some  one 
authorized  thereby;  and  It  Is  argued  that, 
If  the  plaintiff  estebllshed  the  fact  that  the 
note  was  purchased  for  value  before  maturi- 
ty In  due  course,  the  question  of  indorsement 
is  out  of  the  case. 

Complaint  Is  also  made  of  an  instruction 
that  as  the  defendants  had  by  verified  an- 
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8wer  denied  tiiat  the  plaintiff  was  tbe  legal 
own^  or  bolder  of  the  note,  It  was  neces- 
sary that  plaintiff  prove  the  Indorsement 
of  the  original  payee.  It  Is  suggrated  that 
a  mere  denial,  wlthont  proof  in  support  t±iere* 
of,  la  insnffldent  to  place  this  burden  upon 
tbe  plaintiff,  ^e  defendants  have  furnish- 
ed no  brief,  and  we  are  compelled  to  con- 
sider the  case  without  tbe  benefit  of  any 
suggestion  from  them. 

[1,21  The  caehler  was  asked  who  was 
the  bolder  of  the  not^  and  an  objection  on 
tbe  ground  that  the  question  called  for  a 
conclusion  of  the  witness  was  sustained.  A 
similar  ruling  was  made  touching  questions 
as  to  who  was  the  owner  and  whether  the 
note  was  a  part  of  the  assets  of  the  plain- 
tiff bank;  but  Qnally  tbe  latter  question  was 
permitted  to  be  answered.  The  modern  no- 
tion of  the  admissibility  of  evidence  Is  that 
it  is  more  Important  to  get  tbe  truth  than 
to  quibble  over  impractical  distinctions. 
While  In  a  very  strict  sense  It  may  be  giv- 
ing a  conclusion  for  tbe  owner  to  say  that 
be  is  the  owner  of  a  chattel  or  chose  In  ac- 
tion, surely  be  ought  to  know,  and  if  be  Is 
mistaken  it  may  be  shown  on  cross-examina- 
tion. Almost  any  answer  might,  when  dis- 
sected with  tbe  scalpel  Of  precise  mental 
philosophy,  be  deemed  wholly  or  partly  a 
conclusion.  The  first  stock  question  usually 
is,  "Where  do  you  reside?"  and-  the  courts 
have  not  yet  found  that  a  reply  giving  the  lo- 
cation indicates  only  the  witness'  conclusion 
as  to  his  habitation,  and  yet  no  more  perplex- 
ing question  can  arise  than  that  of  residence 
in  some  cases.  In  Simpson  v.  Smith  & 
Barnes,  27  Kan.  565,  tbe  ownership  of  real 
and  personal  property  was  tbe  main  question, 
and  a  witness  was  permitted  to  testify  that 
tbe  plaintiffs  were  "the  absolute  owners." 
This  was  held  error,  but  whether  material 
error  or  not  was  left  undecided.  In  Solomon 
R.  Co.  V.  Jones,  34  Kan,  443,  8  Pac.  730,  a 
question  was  permitted  to  be  asked  as  to 
whose  employ  the  plaintiff  was  In  at  the 
time  of  the  injury,  and  it  was  held  that  as 
tbe  witness,  In  addition  to  the  direct  answer, 
narrated  in  detail  all  the  facta  and  drcum- 
Btances  connected  with  his  employment,  the 
o-ror  was  not  material,  and  that  If  the 
question  had  been  merely  preliminary  it 
wonid  not  have  been  erroneous.  In  Hite  t. 
SUmmell,  45  Kan.  469.  26  Pac.  852,  it  was 
held  Incompetent  for  a  witness  to  state  that 
he  thought  the  cattle  In  question  belonged 
to  another  party ;  Simpson  v.  Smith  & 
Barnes  being  quoted  from  and  followed. 
In  Sparks  v.  Bank,  68  Kan.  148,  74  Pac 
610,  Hlte  T.  Stimmell  and  Solomon  R.  Co. 
V.  Jones  were  followed.  In  State  v. 
Rennaker,  75  Kan.  6S5,  00  Pac.  245,  tbe  ques- 
tion whether  an  answer  that  the  witness  had 
purchased  intoxicating  liquors  from  the 
defendant  amounted  to  a  conclusion  was  left 
undecided,  and  in  McDonald  t.  Daniels,  76 
Kan.  388,  92  Paa  61,  a  direct  statement  by 


the  witnen  that  she  owned  property  In  con- 
troversy was  held  not  to  be  prejiidlcial  «- 
ror,  as  It  was  followed  by  examination  and 
croBs-ezamination  giving  in  detail  tbe  clr- 
cnmstances  of  her  purchase  and  mann^  of 
acquiring  the  property.  Tbe  Snpreme  Court 
of  Alabanu,  has  twice  held  that  ownership 
of  personal  [voperty  la  a  tact  to  ¥4ilcb  a 
witness  may  testify  and  may  on  cross-exam- 
ination be  required  to  state  facts  <»i  wbicb 
the  claim  of  ownership  rests.  Steiner  Bros, 
ft  Co.  V.  Traniim.  98  Ala.  815,  13  South.  365; 
Hnnnlcntt  t.  Higginbotham.  188  Ala.  472,  33 
South.  469,  100  Am.  St  Rep.  40.  The  Su- 
preme Court  of  Iowa  holds  tiiat  a  statemeaBt 
by  a  witness  that  certain  prc^>ert7  In  con- 
troveisy  belongs  to  him  Is  not  inadmissibte 
as  a  cf»U!liulon,-  since  the  question  calls  tat 
a  fact  as  well  as  an  opinion.  Kor^y  v. 
Olberdlng,  107  Iowa,  047,  78  N.  W.  205,  and 
cases  cited.  In  New  Xork  it  has  been  tepeat- 
edly  held  that  sn^  a  question  is  eompeteot 
In  De  Wolf  r.  WiUiams,  60  N.  T.  621,  It  wu 
said  that  the  title  to  property  is  ordinarily 
a  simple  fact  of  which'  witnesses  having  a 
requisite  knowledge  can  testify  to  directlj. 
This  was  followed  in  Plchler  v.  Reese,  171 
N.  T.  577,  64  N.  E.  44L  Wharton,  in  his 
work  on  tbe  Law  of  Evidence,  says  that  or- 
dinarily a  witness  cannot  be  asked  as  to  a 
conclusl<m  of  law,  and  that  sometimes  this 
has  been  so  far  pressed  as  to  involve  the  as- 
sumption that  he  cannot  t>e  asked  as  to  cod- 
dnslons  of  fact,  but  that  "the  error  of  this 
assumption  will  be  seen  when  we  remember 
that  there  are  few  statements  of  fact  that 
are  not  conclusions  of  law."  1  Wharton,  Law 
of  Ev.  §  607.  In  another  section  the  author 
states  that  an  inference  necessarily  Involv- 
hig  certain  facts  may  be  stated  without  the 
facts ;  but,  when  the  facta  are  not  necessa- 
rily Involved  in  the  Inference,  then  they  must 
be  stated.  "In  other  words,  when  the  opin- 
ion Is  a  mere  shorthand  rendering  of  the 
facts,  then  tbe  opinion  can  be  given,  subject 
to  cross-examination  as  to  the  facts  on  wbicb 
it  Is  based."  Section  510.  In  volume  1  of 
Greenleaf  on  Evidence  (16th  Ed.)  §  441,  the 
author  of  that  work,  after  discussing  the 
rule  as  to  facts  and  concluslong,  says: 

"The  absurdities  which  di&figure  the  applica- 
tion of  the  rule  come  chiefly  from  a  too  illiberal 
interpretation  of  the  latter  nution.  •  •  • 
A  more  liberal  tendency  in  this  respect  seenii 
to  be  making  its  way  in  recent  times;  but  tlie 
reports  are  overloaded  with  decisions  of  the  sort 
that  ought  never  to  have  been  called  for;  and 
a  prominent  feature  iu  tbe  application  of  tbe 
rule  is  the  petty  and  unprofitable  quibbling  to 
which  it  gives  rise."    Section  441b. 

In  answer  to  the  objection  that  the  witness 
must  not  usurp  the  functions  of  the  Jury,  he 
says: 

"The  answer  Is  simply  that  be  is  not  attempt- 
ing to  usurp  them— not  attempting  to  deciile  tbe 
issue  and  tbas  usurp  their  place,  but  merely  to 
give  evidence,  which  they  may  or  may  not  ac- 
cept, as  they  please."   Section  44lb. 

Tbe  fact  that  the  opinion  la  on  the  veiy 

issue  before  the  jury  would  seenif  be  saya, 
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to  be  a  very  good  reason  for  Its  admission. 
Tn  discussing  tills  subject,  ^gmore,  In  Ms 
work  on  Evidence  (volnme  3, 1 1960).  says: 

"If  a  witness.  In  tbe  coarse  o(  bis  teattmoDy. 
comes  to  mention  that  A.  'possessed'  or  B. 
'owned'  or  O.  was  'agent,'  let  him  not  be  made 
dumb  under  tbe  law,  and  be  compelled  b^  eva- 
sions and  circumlocutions  to  attain  tbe  simple 
object  of  expressing  Us  natural  tbongbt.  If 
there  la  a  real  dispote  as  to  the  net  effect  of  the 
facts,  these  ma;  be  bronsbt  out  in  detail  on 
crosB-czamiQation."    Section  1960. 

The  sense  and  reason  of  the  matter,  as 
well  as  the  authorities  cited,  Impel  to  the 
conclnston  that  It  wonld  have  been  proper 
to  penult  omcers  of  the  bank  to  state  on  their 
examlnatloa  in  chief  who  was  the  owner  and 
bolder  of  the  note.  No  criticism  whaterer 
of  the  ruling  is  Imputed  or  implied,  for  the 
trial  court's  decision  was  not  in  coudict  with 
previous  holdings  of  this  court  No  prejudice 
resulted  In  this  case,  as  later  the  clrcum- 
Btanoes  under  which  tlie  bank  took  the  note 
were  quite  fully  shown,  anU  the  note  itself 
was  introduoed  In.erldcnoe. 

No  error  appears  in  receiving  evldoice  of 
Btat«neDts  made  by  the  aaaumed  agent,  nw 
In  admitting  teatlmonr  offered  the  detend- 
anta. 

[S]  While  nomeroiu  enora'  are  urged  te- 
garttiv  ttu  iaatmctloiia,  it  is  not  neeessaiy 
to  ctmsldOT  tluni  because  of  a  fatal  detect  in 
fbB  plalntifl'a  proof  whidi  piednded  a  zecoT- 
ery  in  any  event  There  was  no  way  to  pass 
title  by  Indorsement  unless  Uie  agatt  who  at- 
tempted BO  to  do  was  thereunto  authorised. 
8  B.  a  L.  p.  1101;  Sparfes  f.  Dt^tcb  Trans- 
for  Co.,  101  Ho.  5S1, 15  8.  W.  417, 12  L.  R.  A. 
714,  24  Am.  8t  B^.  S10.  -There  is  no  eri- 
d«ice  of  such  authority,  except  certain  state- 
ments made  by  Mm,  which,  eoarse,  were 
not  sufficient  Fenoe-M achlne  Go.  r.  Hftfiley- 
man,  71  Kan.  S47,  80  Pac.  668.  There  la 
some  evidence  that  he  had  authority  to  take 
notes  for  the  company,  but  none  that  he  was 
empowered  to  negotiate  tbem. 

Section  30  of  the  Nefrotlable  Instruments 
Act  (<ien.  Stat.  1900,  S  5276)  provides  that : 

"Where  a  sif^ature  is  forged  or  made  without 
authority  of  the  person  whose  si^ature  it  pur^ 
ports  to  be,  it  ia  wholly  inoperative,  and  no 
right  to  retain  the  instrument,  or  to  give  a  dis- 
charge  therefor,  or  to  enforce  payment  thereof 
against  any  party  thereto,  can  be  acquired 
through  or  under  such  signature,  unless  the 
party  against  whom  it  is  sought  to  enforce  such 
riftht  is  precluded  from  setting  up  the  loegery 
OT  want  of  authority."    Section  5276. 

True,  section  66  (Gen.  Stat.  1009,  S  6312) 
provides  that  every  holder  Is  deemed  prima 
facie  to  be  a  holder  in  due  course  until  it  Is 
shown  that  the  title  of  the  person  who  ne- 
gotiated it  was  defective,  but  section  5305 
(Uen.  Stat  1909.  S  5300)  defines  a  holder  tn 
due  course  as  one  who  took  It  In  good  faith 
and  ior  value,  and  who  at  the  time  it  was 
negotiated  to  him  had  no  notice  cft  any  de- 
fect in  the  title  of  the  person  n^tiating  It 
It  is  naturally  and  logically  urged  that  lack 


of  antborl^  .or  defective  fltle  cannot  be 
shown  by  a  mere  verified  denial,  but  only  by 
evidence.  Ordinarily  this  may  be  true,  but 
the  OivU  Code  (section  110  [Gen.  St  1900.  | 
5708])  expressly  provides  that  allegations  of 
the  execntlni  of  written  instruments  and  In- 
dorsements thereon  sliall  be  taken  as  true 
unless  the  denial  of  the  same  be  verified  by 
the  affitevlt  of  the  party,  liis  agent  or  attor- 
ney. Su3h  verified  denial  Is  held  to  put  in 
issne  the  execntlim  of  audi  instrument  or  lo- 
doreement  and  ae  a  matter  of  practice  places 
on  ttie  plaintiff  the  burden  of  proving  such 
indwsement  Thre8hli«  Haciilne  Co.  v. 
Peterson,  61  Kan.  713,  33  Pac.  470;  Kurth 
V.  Bank,  77  Kan.  475,  04  Pac.  79%  IB  L.  R. 
A.  (S.  a.)  612.  127  Am.  St.  Bep.  428;  White 
V.  Smith,  79  Kan.  96,  page  101,  98  Pac.  76% 

The  court  Instructed  that  the  burden  of 
proof  was  upon  the  plaintiff  to  show  that  it 
was  tbe  owner  of  the  note  and  f^ve  value  for 
it  before  maturity,  and  that  the  "note  was 
duly  indorsed  to  the  plaintiff  by  the  Uld- 
Contlnent  Loan  Company  or  by  some  one 
duly  and  properly  authorized  by  said  com- 
pany to  transfer,  sell,  and  Indorse  the  note 
in  question  to  the  plaintiff."  The  quoted  por- 
tion correctly  stated  the  law,  and,  regardless 
of  any  otlier  alleged  errors  In  the  charge,  the 
Jury  could  not  find  for  the  plaintiff  without 
proof  of  the  agent's  authority. 

The  judgment  Is  afllrmed.  All  the  Justices 
concurrlnit 


WBLLS  FABOO  *  GO.  EXPBEBS  at  aL  v. 

STATE^  (N0.6S58.) 
Supreme  Court  of  Oklahoma.    Oct  13,  1914. 

Befaearing  Denied  Dec  22.  1914.) 

(8vUabit«  &y  the  Court.) 
CABBIXBS  (i  10*) — CORPOHATION  COMKISSION— 

Appkal  —  StrsPSNSioN  Bond  — CoNvioiiOH 

ON  PAYUXNT  OF  BXCBSB  CHABOXB. 

Where  an  express  company  ia  requited  by 
tbe  Corporation  Commission  to  give  an  addi- 
tional suspending  bond,  pending  an  appeal  from 
an  order  of  the  Corporation  Commission  pre- 
scribing rates,  rules,  and  regulations  applicable 
to  intrastate  express  business,  imder  Act  B^eb. 
10, 1013  (Laws  1913,  c.  10),  the  Commission  has 
the  right  to  require  socb  suspending  bond  to 
be  conditioned  that  the  express  company  will 

gay  to  the  Commission,  for  distribution  by  the 
'ommission  to  the  parties  entitled  thereto,  all 
charges  which  the  express  company  may  collect 
or  receive,  pending  said  appoU,  In  excess  of 
those  fixed  or  authorized  by  the  final  decision 
of  the  Snpreme  Court. 

[Ed.  Note, — For  other  cases,  see  Carriers, 
Cent  Dig.  fS  12,  14-20;  Dec.  Dig.  |  lO.'l 

Appeal  by  Wells  Fargo  ft  Co.  Express  and 
others  from  an  order  of  the  Corporation  Com- 
mission. Order  affirmed. 

Cottlngham  ft  Bledsoe  of  Oklahoma  City, 
for  appellants.  Charles  West  Atty.  Gen., 
and  Chas.  L.  Moore,  Asst  Atty.  Gen.,  for  the 
State. 

LOOFBOUBBOW.  3.  This  is  an  appeal 
from  an  order  of  the  Corporation  Commls- 
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slon  of  tbe  state  of  Oklabomav  by  Wells  Far- 
go ft  Ooq  the  American  Egress  Ciompany, 
and  the  United  States  Express  Company  from 
the  actlrai  of  the  Coiporatloii  Commission  In 
refusing  to  approTe  an  additional  snspendlng 
bond  pending  appeal  from  Order  No.  203  of 
the  Gorporadon  Commission  of  the  state  of 
Oklahoma  to  the  Supreme  Court  of  the  stat& 
The  facts  relating  to  the  appeal  are  brief. 
On  the  11th  day  of  Jnn^  1909,  the  Corpora- 
tion Commission  of  tiie  state  of  Oklalioma  le- 
Bued  Its  final  Order  Ko.  208,  inwscriblng 
rates,  rules,  uid  regulations  applicable  to  aH 
Intrastate  express  business  bi  the  state  of 
Oklahoma,  and  all  com^nles  oigaged  there- 
in, effectlTe  August  1,  1909.  ^le  United 
States  Express  Company  appealed  from  said 
order  and  gare  a  bond  in  the  sum  of  $88,000. 
On  the  12th  day  of  July,  1918,  It  was  requir- 
ed, by  the  Corporation  Commission,  to  give 
an  additional  bond  of  $277,000.  Wella  Fargo 
it  Co.  Ukewlse  appealed  from  Order  No.  203 
of  the  Corporation  Oommlaslon  of  Oklahoma 
and  gave  a  suspoidlng  bond  In  the  sum  of 
$200,000,  which  bond  was  subsegnently  re- 
duced by  the  Commission  to  $80,000.  On  One 
12th  day  of  July,  1913,  It  was  ordered  by  the 
Commission  to  give  an  additional  bond  in  the 
sum  of  $112,000.  The  American  Expreas 
Company  also  appealed  &om  Order  Na  20S 
of  the  Corporation  Commission,  M»cntlng 
a  supersedeas,  or  suwending  bond,  in  the 
sum  of  $30,000.  On  the  12th  day  of  July, 
1918,  it  was  ordered  by  the  Corporation  Com- 
mission to  increase  its  bond  from  $35,000  to 
$140^760.  the  increase  being  $106,760.  Pur- 
suant to  the  orders  above  referred  to,  each 
of  the  compaDlqB  prepared  and  presented  to 
the  Commission  for  filing  and  approval,  on 
the  17tfa  day  of  July,  1918,  bonds  In  the  sums 
required  by  the  Commission's  orders.  The 
Commission  refused  to  approve  the  bonds, 
and  from  the  order  refusing  to  approve  the 
bonds  the  express  companies  appeal,  and  It 
Is  stipulated  between  the  express  companies 
and  the  Corporation  Commission  that  the 
cause  be  submitted  to  this  court  tor  dedslon 
upon  the  following  question  i 

"Are  the  appellants  entitled  to  give  an  addi- 
tlooal  Buspeudine  bond  conditioned  that  tbey 
will  refund  to  the  parties  entitled  thereto  &U 
charges  which  tbey  may  collect  or  receive  pend- 
ing the  appeal,  in  excess  of  those  anthorised  by 
the  final  decision  of  the  Supreme  Court  of  the 
state,  under  the  Oonatltution,  or,  may  they  be 
required  by  the  Commission,  under  Senate  Bill 
Na  81,  approved  February  10,  1918.  to  execute 
sudi  addiuonal  suspending  bonda  conditioned 
that  they  will  pay  to  the  Commission  all  charg- 
es which  they  may  collect  or  receive,  pending 
said  appeal,  in  excess  of  those  fixed  or  authoriz- 
ed by  the  final  decision  of  the  Supreme  Court 
for  distribution  by  the  Commission,  to  parties 
entitled  thereto,  pursnant  to  the  provisions  of 
said  Senate  BiUNo.  8ir 

Practically  every  question  presented  by  the 
briefs  of  counsel  is  settled  by  the  opinion  of 
this  court  In  the  case  of  Plonen  Telephone 
&  Telegraph  Co.  v.  State,  40  Okl.  417,  138 
Pac.  1033,  wherein  it  Is  held: 


'The  Oorporadon  OcniimlMlon  of  tbis  state 
has  jurisdiction  to  entertain  an  action  institot- 
ed  in  the  name  of  the  state,  throo^  the  law  of- 
ficer designated  hj  law  to  appear  before  said 
Conunission,  to  recover  from  a  transmission 
company  the  refund  of  excass  cbaties  which 
were  collected  by  it  in  violation  of  the  rates  fix- 
ed by  said  Commission. 

"Such  action  in  the  name  of  the  stete  for  the 
recovery  of  such  refunds,  for  the  purpose  of  the 
same  being  distributed  to  the  persons  entitled 
thereto,  is  a  police  regulation  incident  to  the  ef- 
fective regulation  ana  control  of  public  service 
corporations  by  the  agencies  of  the  stote. 

"The  act  of  February  10,  1913  (Laws  1913, 
c  10),  entitled  'An  act  conferring  authority  up- 
on the  Corporation  Commission  to  adjust  con- 
troversies between  parties  growing  out  of  re- 
funds for  public  service ;  to  require  idl  refonds 
to  be  turned  over  to  the  Commission;  to  deter- 
mine the  amount  of  refund,  and  to  whom  doe; 
and  declaring  an  emergency'— is  not  repugnant 
to  section  46  (o)  of  article  6  (section  m.  Wil- 
liams' Ann.  Ed.)  of  the  Constitution  of  this 
state. 

"This  court  will  not  listen  to  the  obJectlMk  to 
the  constitotionallty  of  an  act  by  a  pwty  whose 
right  It  does  not  affect,  and  who  has  no  intoast 
in  defeating  tL" 

The  bonds  should  be'oonditloned  aa  mc- 
gested  by  the  Oommlsalon,  that  1«  "That  tbe 
said  companies  will  respectively  pay  to  tbe 
Commission  all  charges  which  they  may  col- 
lect or  noetn  pending  aald  appeal  In  exoeas 
of  those  fixed  or  authorised  by  the  final  deci- 
sion of  the  Sagimn  Court,  tox  UstrUmtlon 
by  the  Commission  to  the  parties  entitled 
thereto,"  and  the  order  to  file  good  and  anffi- 
deut  bonds  conditioned  as  required  by  tbe 
Oommlasion  Is  sustained.  All  the  Juaticee 
concur. 


SXFEBT  et  aL  v«  HUBPHZ  St  aL  (No.  6587J 
(Supreme  Ooort  of  Oklahoma.  Nov.  10^  1B14. 
Behearlng  Denied  Dec.  22,  1914.) 

(ByUalHu  ty  the  Court.) 
Appeal  aiid  Ebbob  ({  327*)— NBOBsaAST  Pab>- 

TIES-^DZSHXSSAI,. 

All  persona  who  w«e  parties  to  the  pro- 
ceeding in  tbe  trial  court,  and  whose  Interests 
will  be  affected  by  the  reversal  of  a  Judgment 
on  appeal,  moat  be  brought  in  and  made  pai^ 
ties  in  the  appellate  court,  or  the  proeeedinf 
wUl  be  dlsnlsssd. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Jl  1790,  1814-18^,  1823- 
183B;  Dec.  Dig,  I  827.»J 

Error  from  District  Court,  Osage  County; 
B.  R.  Hudson,  Judge. 

Action  by  Frank  J.  Hurphy  and  others 
against  W.  W.  Syfert  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Dlamiased. 

Martin  ft  Moss,  of  Tnlsa,  for  idalntUEs  in 
error.  Grlnstead  St  Scott,  of  Pawbuaka,  fiw 
defendants  In  error. 

LOOFBOCRROW.  J.  In  December,  1900; 
Frank  J.  Murphy  et  al.,  the  owners,  altered 
Into  a  written  contract  by  the  terms  of  which 
they  were  to  and  did  convey  240  actes  of 
land  in  Osage  county.  Okl.,  to  defendant 
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James  B.  Hopkliu;  under  tbia  oosv^ance 
Hopkins  wu  to  plat  said  lands  as  a  town  site 
and  sell  the  same  and  pay  Murphy  et  aL  half 
of  the  selling  price;  the  contract  was  to 
Gontbme  tor  three  yearn  nnleas  forfeited  for 
nonfulfillment  of  condition.  Before  this 
contract  was  fully  carried  out  Hopkins  mort- 
gaged a  portion  of  aald  property  to  plaintiff 
In  error  White,  to  seciire  indlrldnal  indebted- 
ness <tf  Hopktau;  platntlff  In  error  Syfert 
brought  a  snlt  In  the  district  conrt  against 
Hopkins  and  a^died  a  number  of  the  lots 
In  aald  town  site;  thereupon  Frank  J.  Mur- 
phy et  bL  Instituted  a  suit  against  HopkinH 
for  a  rescission  of  the  contract  and  against 
White  and  Sytert,  resipectlvely,  for  Judgment 
that  the  mortgage  and  attachment  mm  not 
lima  on  the  property  in  qnestlKm,  because 
of  Its  trust  diaracter.  The  trial  court  found 
In  fiiTor  of  Murphy  et  al.  and  against  boUi 
White  and  Syfert,  and  also  rendered  Judg- 
ment against  Hoiftlns  for  $1,425;  from  this 
Judgment  idaintlflb  In  orror,  Syf^  and 
White,  appeal,  and  the  defa^nts  in  error, 
Frank  J.  Murphy  et  al.,  have  moved  to  dis- 
miss the  aame  tor  the  reason  fliat  James  B. 
Hopkins  la  a  necessary  par^  to  this  pro- 
ceeding, and  that  no  summons  in  error  haa 
been  served  upon  him,  nor  issuance  or  serv- 
Ice  thereof  waived.  To  every  phase  of  the 
omtroveray  Hopkins  was  a  party;  he  secured 
the  contract  from  Murphy  et  al.;  he  vras 
White's  mortgagor  and  Byfert*s  Jui^ment 
debtor,  and  In  the  trial  of  the  cause  became 
the  Judgment  debtor  of  Murphy  et  aL  Hop- 
kins Is  a  necessary  party,  and  the  motion  to 
dismiss  the  ai^Mal  must  be  sustained.  See 
County  Commissioners  v.  Harvey  et  aL,  5 
Okl.  468,  49  Pac  1006;  Ontcalt  v.  C!oUler.  8 
Okl.  473.  58  Pac.  642;  Boynton  Investment 
Co.  V.  Runyan,  86  OkL  335,  128  Pac.  10»4; 
Welsbender  v.  School  District,  24  Okl.  173, 

103  Pac.  639;  John  v.  PauUin,  24  Okl.  6S6, 

104  Pac.  865;  Selbert  v.  First  Naei  Bank.  25 
Okl.  778,  108  Pac.  628. 

The  appeal  Is  dismissed.  All  the  Justices 
concur. 

Tn^BR  V.  TTLBB.   (No.  8727.) 
(Supreme  Court  of  Oklahoma.    Dec  8,  1914.) 

(Syllaiui  by  the  Court.) 
Apfsai.  and  BsBoa  (|  285*)-~BiTuiTa  on  De- 

HUBBEB    TO  EVIOKNCB— BSSBBVATION  FOB 

Review— MonoH  fob  New  Teiax<— Necbs- 
am. 

The  ruling  on  a  demurrer  to  the  evidence 
is  a  decision  occurring  on  the  trial;  and,  in 
order  to  enable  the  Supreme  Court  to  review 
such  mling,  it  is  neeewary  that  a  motion  for  a 
new  trial  be  Bled  within  the  time  prescribed 
by  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  1684-1690;  Dec.  Dig.  | 
286.»1 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; John  J.  Came;,  Judge. 


Actt<m  by  Julia  A.  Tylw  ftgnlnst  Ludan  H. 
Tyler.  Demurrer  to  defendant's  evidence 
sustained,  and  detoidant  brings  error,  and 
plalnUfF  applies  for  an  order  directing  the 
clerk  to  issue  execntioo  on  Judgment.  Ap- 
peal dismissed. 

M.  Fulton,  of  Mason,  Tex.,  and  B.  £. 
Bowling,  of  lindsay,  for  plaintiff  In  error. 

THACEEB,  O.  This  cause  Is  brought  here 
for  the  purpose  of  reversli^  a  Judgment  of 
the  trial  court  sustaining  a  demurrer  to  the 
evidence.  The  case-made  filed  herein  fails 
to  show  any  motion  for  new  trial  was  filed. 
The  appeal,  therefore,  under  authority  of  In- 
surance Ocoopany  of  North  America  v.  Llt- 
tie.  34  Okl.  499,  125  Pac.  1098;  Aidmore  Oil 
&  Milling  Ca  V.  Doggett  Grain  Co.,  32  Okl. 
280,  122  Pac.  241;  Stump  v.  Porter,  31  Okl. 
167,  120  Pac.  639.  and  James  v.  Jackson,  80 
OkL  190,  120  Vm.  288,  should  be  dismissed. 

pan  CURIAM.  Adnitod  in  whola 


BBB6EB  MFG.  CO.  v.  SCHOOL  DIST.  NO. 
10  OF  MUSKOGEE  COUNTS  et  aL 
(No.  3879.) 

(Supreme  Oonrt  of  Oklahoma.   Dee:  S,  1914.) 

(ByUahua  (y  the  Court,) 
Appbai.  Airn  Ebbob  (i  S2*)— Deoisions  Af- 

PBALABUI— OBDBB    VACATIHa  JUDOUENIV- 

"Final  Obdeb." 

An  order  vacating  a  judgment  under  sec- 
tbns  4464  and  44657Stat.  1^  (sections  6267 
and  6268,  Bev.  Laws  1910)  is  not  "final,"  and 
no  appeal  therefrom  is  authorised  by  sections 
4434  and  4436.  StaL  1898  (sections  6285  and 
6236,  Rev.  Laws  1910). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  379-386,  414,  416,  478, 
479,  482.  483.  617-^;  Dec.  Dig.  f  82.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  OrderJ 

Commisdoners'  Opinion,  Division  Na  1. 

Error  from  District  Court,  Muskogee  Ooun- 
ty ;  R.  P.  X>e  Oraffenried,  Judge. 

Action  by  the  Berger  Manofactorlng  Com- 
pany, a  corporation,  against  School  District 
No.  10  ot  Muskogee  County  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Dismissed. 

John  H.  Mosler.  of  Musk^^ee,  for  plaintiff 
in  error.  J.  W.  Brady,  of  Haskell,  tor  de- 
fendant in  error. 

TRACKER,  0.  An  order  vacating  a  Judg- 
ment as  authorized  by  section  4464,  Stat. 
1893  (section  6267,  Bev.  Laws  1910).  upon 
procedure  prescribed  by  section  4465,  Stat. 
1893  (section  6268,  Rev.  Laws  1910),  Is  not  a 
final  order  (Town  of  Byars  v.  Sprouls,  24  Okl, 
299, 103  Pac.  1038;  Moody  ft  Co.  v.  Freeman- 
Sipes  Co.  et  al.,  20  Okl.  390,  118  Pac.  135; 
Smith  V.  Whitlow  et  al.,  81  OkL  768, 123  Pac. 
1061;  Langston  v.  Thigpen,  88  OkL  605,  127 
Pac.  258),  within  the  meaning  of  sections 
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thority  of  the  above-dted  caaes  tbls  appeal 
should  be  dismissed, 

PER  CURIAM.   Adopted  In  wbola. 


ROBINOVITZ  T.  HAMILL.    (No.  8941.) 
(Supreme  Court  of  Oklaboma.    Dec.  8,  1914.) 

(Syllabus  hy  the  Court.) 

1.  Paet:;ersuip  (§  64*)— Fictitious  Naicb— 
Application  of  Statute. 

Sections  5023  and  5025,  Cktmp.  Laws  1909, 
and  section  2444,  Id.,  relate  to  partnerships  com- 
posed of  two  or  more  persona,  and  are  not  in- 
tended to  apply  to  one  person  who,  being  the 
Bole  person  interested  in  a  business,  adopts  a 
business  or  trade-name  under  which  the  busi- 
ness is  conducted. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  S§  87-91 ;  Dec.  Dig.  $  64.*] 

2.  Names  ({  10*)— AsamcsD  Naicm— Biaar  to 
Use  Tbade-Namx. 

A  person,  beiufc  the  sole  owner  and  manag- 
er of  a  business,  has,  in  the  absence  of  a  stat- 
ute to  the  contrary,  the  rijfht  to  assume  any 
name  under  which  he  chooses  to  conduct  his 
business,  so  long  as  such  business  is  conducted 
under  such  name  in  sood  faith,  and  may  main- 
tain an  action  for  breach  of  contracts  made 
under  such  business  name. 

[Ed.  Note.— For  odier  caaes,  sea  Names,  Cent 
Dig.  I  7;  Dec.  Dig.  {  10.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Creek  County ;  W. 
H.  Brown,  Judge. 

Action  by  Max  Roblnovltz  against  J.  G. 
Hamill  on  a  promissory  note  and  an  open 
account  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed. 

C.  F.  Chapman,  of  Sapulpa,  for  plaintiff  In 
error.  Thompson  &  SmlOi,  of  Sapulpa,  for 
defendant  in  error. 

HARRISON,  O.  Max  RoblnoTltz  was  en- 
gaged In  the  bnslness  of  fiirnlshlng  supplies 
for  oil  wells  and  well  drilling  outfits  under 
the  name  of  the  Prodneers*  Supply  Company. 
The  defendant  owed  plaintiff  $125  on  a  prom- 
issory note  and  $30.63  on  an  open  acoonnt  for 
supplies  purchased  by  defendant  from  plain- 
tiff, and  all  of  which  defendant  refused  to 
pay.  Plaintiff  sued  defendant  on  the  note 
and  account.  At  the  close  of  the  testimony 
defendant  moved  to  dismiss  plalntiflfs  action 
on  the  ground  that  plaintiff  was  doing  busi- 
ness under  a  fictitious  name,  to  wit,  tbe  Pro- 
ducers' Supply  Company,  and  not  having  com- 
piled with  section  6023  and  section  6025, 
Comp.  Laws  1909,  be  could  not  maintain  an* 
acdon,  and  on  the  further  ground  that  the 
contract  being  made  in  violation  of  section 
2444,  Comp.  Laws  1909,  was  null  and  void. 
The  court  sustained  the  motion  to  dismiss, 
and  the  cause  comes  here  on  appeal  for  deter- 
mination of  the  question  whether  a  person 
cB-n  conduct  a  mercantile  business  under  an 


tain  an  action  for  breach  of  contract  made 
under  such  assumed  name  wittaoot  having 
first  complied  with  section  6023  and  section 
5025,  Comp.  Laws  1009. 

[1,2]  Section  6023,  Comp.  Laws  1909  (sec- 
tion 4409,  Rev.  Laws  1910),  Is  as  follows: 

"Except  as  otherwise  provided  in  the  next 
section,  every  partnership  transacting  business 
in  tbis  state  under  a  fictitious  name,  or  a  desig- 
nation not  showing  the  names  of  tbe  persons 
interested  as  partners  In  such  business,  mast  file 
with  the  clerk  of  the  district  court  of  the  county 
or  subdivision  in  which  its  principal  place  of 
business  is  stated,  a  certificate,  stating  the 
names  in  full  of  all  the  members  of  such  part- 
nership, and  their  places  of  residence,  and  pub- 
lish the  same  once  a  week  for  four  successive 
weeks,  in  a  newspaper  published  in  the  county, 
if  there  be  one,  and  if  there  be  none  in  auui 
county,  then  in  a  newspaper  published  in  an 
adjoining  county." 

Section  5025,  Comp.  Laws  1909  (section 
4471,  Rev.  Laws  1010),  reads: 

"Tbe  certificate  filed  with  the  derk  ot  the  dis- 
trict court  provided  in  section  5023,  must  be 
signed  by  the  partners  and  acknowledged  before 
some  omcer  authorized  to  take  acknowledg- 
ments of  conveyances  of  real  property.  Per- 
sons doing  bnslness  as  partners,  contrary  to  the 
provisions  of  this  article,  shall  not  maintain  any 
action  on  or  on  account  of  any  contracts  made 
or  transactions  bad  in  their  partnership  name 
in  any  court  of  tbis  state  until  they  have  first 
filed  tiie  certificate  and  made  the  publicatim 
herein  required:  Provided,  however,  that  if 
such  partners  shall  at  any  time  comply  with  the 
provisions  of  this  article,  then  such  partnership 
shall  have  the  right  to  maintain  an  action  in  all 
such  partnership  •  •  •  transactions.  •  •  • " 

Section  2444,  Comp.  Laws  1909,  under  the 
topic,  "Fictitious  Copartnership,"  reads: 

"Every  person  transacting  business  in  the 
name  of  a  person  as  a  partner  who  is  not  inter- 
ested in  bis  firm,  or  transacting  business  under 
a  firm  name  In  which  the  desiimation  'and  Com- 
pany,' or  '&  Co.'  is  used  without  representing 
an  actual  partner  except  in  the  cases  in  which 
the  continued  use  of  a  eopartnersfaip  name  is 
authorized  by  law,  is  guilty  of  a  misdemeanor.** 

It  is  contended  by  defradant  In  error,  In 
support  of  the  action  of  the  trial  court  in  dis- 
missing the  plaintiff's  suit,  that  plaintiff,  by 
doing  business  under  the  assumed  name  Pro- 
ducers' Supply  Company,  without  first  hav- 
ing filed  tbe  cntiflcate  and  made  tbe  publica- 
tion required  under  section  5023,  supra,  was 
precluded  under  section  6025,  supra,  from 
maintaining  an  action ;  and  also  that  having 
conducted  his  business  under  an  assumed 
name  In  violation  of  section  2444,  anpra,  the 
contract  was  void  and  the  plaintiff  guilty  of 
a  misdemeanor.  Neither  of  these  contentions 
can  be  sustained,  because  neither  of  the  pro- 
visions of  statute,  supra,  are  applicable  to 
the  facta  In  tbe  case  at  bar.  RoUnovitz  al- 
leged In  his  petition,  and  testified  on  the 
stand,  that  he  was  the  owner  and  proprietor 
of  the  business;  that  no  one  else  was  int^- 
ested  in  It;  that  be  owned  and  controlled 
tbe  Producers'  Supply  Company,  and  that 
such  name  comprised  him  and  none  olber; 
that  defendant  had  pnrcliased  supplies  from 


"For  ottaw  oBMi  see  sau*  topis  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Kay-No.  Series  *  Rap'r  laOnm 


Digitized  by  Google 


OkL) 


LIBERTY  TP.  t.  ROCK  ISLAND  TP. 


1025 


Mm  doing  bnaioen  nnder  the  trade-nanie 
aforesaid;  that  tbe  contract  for  such  sup- 
plies was  entered  Into  between  him  as  an  in- 
dividual under  the  assumed  name  of  Produc- 
ers' Supply  Company  and  the  defendant  un- 
der his  ovrn  name;  that  the  supplies  were 
furnished,  part  on  a  promissory  note  and 
part  on  an  open  account,  and  that  defendant 
had  promised  to  pay  said  note  and  said  ac- 
count but  bad  never  done  so-  To  this  state 
of  facts  sections  C028  and  5025,  sapnif  are 
not  applicable  because  they  are  clearly  in- 
tended to  apply  to  partnerships  composed  of 
two  or  more  persons  who  are  doing  business 
under  a  fictitious  name  which  does  not  dis- 
close the  names  of  the  IndiTtdoal  members  of 
the  partnership,  and  does  not  apply  to  an  In- 
dividual person  not  engaged  In  a  partnership 
business,  but  who  merely  assumes  a  business 
name  under  which  he  chose  to  conduct  bis 
business.  For  the  same  reason  section  2444 
Is  not  applicable,  as  It  very  clearly  contem- 
plates a  copartnership  composed  of  two  or 
more  i>erson8.  That  an  action  may  be  main- 
•  tained  against  a  person  conducting  a  busi- 
ness under  an  assumed  name  has  been  decid- 
ed by  this  court  in  National  Sure^  Co.  v. 
Okl.  Presb.  College,  etc.,  88  Okl.  429,  on  page 
433, 132  Pac.  652,  on  page  654,  In  which  Chief 
Justice  Hayes,  sptiaklng  for  the  court,  said : 
"It  would  have  been  better  practice  for  plain- 
tiffs to  have  brought  their  action  agaioat  M.  J. 
Gill,  doing  business  under  the  name  of  M.  J. 
Gill  Construction  Company ;  but  that  they  may 
maintain  an  action  against  him  in  the  name  of 
the  M.  J.  Gill  Construction  Company  has  not 
been  questioned  in  the  proceeding  here;  and 
such  a  procedure  is  sustained  by  respectable  au- 
thorities upon  reasons  which  appear  satisfac- 
tory to  us.  Graham  t.  Eiszner,  28  lU.  App, 
269 ;  Sheridan  et  al.  v.  Nation,  159  Mo.  27,  59 
S.  W.  972;  Wooeter  v.  Lyons,  5  Blackf.  (Ind.) 
60:  Baumeister  v.  Markham,  101  Ky.  122,  39 
S.  W.  844, 41  S..  W.  816.  72  Am.  St  Rep.  397 ; 
School  DUt  V,  Paisbury,  58  N.  H.  423.^ 

And  as  to  whether  a  person  doing  business 
under  an  assumed  name  can  himself  main- 
tain an  action  was  decided  by  this  court  in 
Boberts  v.  Hosier.  35  Okl.  691,  132  Pac.  678, 
in  which  Justice  Williams,  speaking  for  the 
court,  said: 

"If,  as  stated  in  the  petition,  he  adopted  it 
some  years  ago,  engaged  in  business  by  that 
name,  and  is  known  among  his  business  ac- 
qunintancee  and  customers  by  that  designation, 
there  is  no  I'easou  why  be  should  not  contiaut! 
to  use  it  Any  contract  or  obligation  be  may 
enter  into,  or  .which  otheta  may  enter  into  with 
bim  by  that  name,  or  any  grant  or  devise  he 
may  hereafter  make  by  it,  would  be  valid  and 
binding;  for,  as  an  acquired  and  known  desig- 
nation it  has  become  as  eltectually  his  name  as 
the  one  which  he  previously  bore.  I  have  no 
hesitation,  therefore,  in  saying  that  I  think  he 
may  lawfully  use  it  hereafter,  in  ail  transac- 
tions, as  his  name  or  designation." 

In  29  Cya  270,  under  the  title  "Assumed 
Kames,"  etc.; 

"Without  abandoning  his  real  name,  a  person 
may  adopt  any  name,  style,  or  signature,  whol- 
iy  different  from  his  own  name,  by  which  he 
may  transact  busineaa,  execute  contracts,  issue 
negotiable  paper,  and  sue  or  be  sued." 


In  14  PI.  &  Pr.  277,  under  the  title  '<A8sam- 

ed  Names,"  etc. : 

"Notwithstanding  a  person  may  not  change 
bis  name  without  a  proper  proceeding  for  that 

Eurpose,  where  it  is  so  prescribed  by  statute, 
e  may,  as  at  common  law,  adopt  any  name  he 
pleases  In  his  business  transactions,  and  such 
name,  or  any  name  by  which  he  is  usually 
known  and  called,  is  sufficient  by  which  to  des- 
ignate him  in  civil  or  criminal  proceedings  in-, 
stituted  against  him ;  and  he  is  estopped  from 
repudiating  a  name  in  which  he  contracts  for 
the  purpose  of  relieving  himself  of  the  obligation 
of  the  contract.  There  is  nothing  so  sacred  la 
a  name  that  right  and  justice  should  be  sacri- 
ficed to  its  sanctity.  So  a  person  may 'sue  in 
any  name  in  which  he  may  contract,  as  well  as 
in  any  name  by  which  he  is  generally  known." 

We  are  satisfled,  therefore,  that  the  plaln- 
tltf,  BoblnoTlta,  had  the  right  to  assume  any 
name  under  which  he  chose  to  conduct  his 
business,  so  long  as  such  business  was  con- 
ducted in  good  faith,  and  that  he  had  a  right 
to  niaintpiT^  an  Ectlou  foT  breach  of  contracts 
mode  under  such  business  name,  and  that 
the  trial  oonrt  erred  in  sustaining  the  motion 
to  dismiss,  and,  as  there  was  do  other  de- 
fense to  plalntUTs  action  except  that  he  was 
jpipg  httslneea  pwrtw  an  assumed  name, 
JadffEDent  Is  reversed,  with  InstmctliHis  to 
reinstate  the  action  and  render  judgment  fn 
favor  of  plaintiff. 

P£B  CURIAM.   Adopted  In  whole. 


LIBBRTT  TP.  t.  ROGE  ISLAND  TP. 
(No.  3489.) 

(Supreme  Court  of  Oklahoma.   Dec.  8,  1914.) 

(Svllalu$  by  the  Court.} 

1.  TowHS  (fi  1*)— "Tow  KSHiP"— Powers. 

A  "township"  is  an  involuntary  territorial 
and  political  division  of  a  state,  organized  as  a 
quam  municipal  corporation  for  the  exercise  of 
a  portion  of  the  state's  political  power,  with 
little  independent  corporal  life. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  I  1:  Dec.  DiR.  S  1* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Township.} 

2.  Towns  (8  16*)— Townships— Dispositioh 
or  Pbofebty— Leoiblativb  Powebs. 

Property  held  by  a  municipal  or  quasi  mu- 
nitipal  corporation  in  its  public  or  governmental 
rlsht,  as  a  trustee  or  agent  of  the  state,  as  con- 
ti-ndistinjcuifthed  from  its  private  or  proprietary 
right,  is  subject  absolutely  to  the  legislative  will 
ni  respect  to  its  disposition. 

[Ed.  Note.— For  other  cases,  see  Towns.  Cent. 
Dig.  8  21;  Dec.  Dig.  |  16.*] 

3.  Towns   (8  11*)— Oboanization  of  New 

ToWNSUIPa— tNTEREST  IN  PaBK. 

When  the  Ijegislature  has,  by  special  enact- 
ment, permitted  a  township  to  acquire  a  park 
within  its  boundaries  for  general  park  purposes 
and  for  the  use  of  alt  political,  religions,  and 
other  societies,  as  well  as  "for  the  purpose  of 
holding  a  fair,  or  fruit,  poultry,  or  other  shows," 
for  which  an  admission  fee  may  be  charged, 
with  "booths  and  other  privileges,"  for  which 
a  license  fee  may  be  charged,  all  under  the  gov- 
ernment and  control  of  a  board  of  commission- 
ers thereby  authorised  to  be  elected  u  other 
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towoslilp  officers  are,  the  rcTenue  derived  there- 
from to  go  into  the  treasury  of  such  township, 
the  township  holds  such  park  in  ita  public  or 
gorernmental  right  in  respect  to  the  disposition 
of  the  same  in  a  divlrion  of  said  township  In 
accord  with  statutory  autborit?  by  erectinir  a 
new  township  out  of  a  portion  of  its  territory 
not  including  such  park,  and  the  new  town- 
ship can  have  no  cause  of  action  arisiDR  out  of 
such  division  in  the  absence  of  statutory 
grounds  for  the  same. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cmt 
Dig.  SI  16-19:  Dec.  Din.  X  II.*] 

ConunlBsioners*  Opinion,  XMrlslon  Na  1. 
Bnor  ftDm  District  Court,  Grant  County; 
Wm.  M.  Boles,  Judge. 

Action  by  liberty  Township,  a  municipal 
corporation  of  Grant  County,  against  Bock 
Island  Township,  a  municipal  corporation  of 
Grant  county,  for  an  Interest  claimed  In  a 
park  formerly  within  the  boundaries  of  and 
owned  by  both  townabips  then  comprl^g 
one  township.  Judgment  for  defendant,  and 
plaintiff  brli^  error.  Affirmed. 

O.  S.  Ii^rsoU  and  Sam  P.  Bldlngs,  both 
of  Medfbzd,  for  plaintiff  In  error.  Paifeer  ft 
Slmtms,  of  Skild,  for  defendant  In  error. 

THACKER,  C.  The  plaintiff  in  error  (Lib- 
erty township,  of  Grant  county)  brought  this 
action  against  the  defendant  in  error  (Rock 
Island  township,  of  the  same  county)  for  a 
portlou  of  a  park  of  60  acres  of  land  within 
the  boundaries  of  the  defendant,  or,  If  that 
relief  could  not  be  granted,  for  a  share  of 
the  rents  and  profits  derived  from  the  same ; 
and  upon  a  sustention  of  defendant's  demur- 
rer to  its  petition  elected  to  stand  thereon 
and  brings  the  case  here  for  review  upon  the 
judgment  accordingly  rendered  against  It 

It  appears  from  the  petition  that  under  a 
legislative  act  of  March  12,  1897  (sectlcHis 
58T4-5885,  Wilson's  Rev.  ft  Ann.  Stat  1908), 
plaintiff  acquired  20  acres  of  land ;  and  un- 
der a  legislative  act  of  February  27,  1903 
(Sess.  Laws  1903,  pp.  215,  21^,  it  acquired 
the  40  acres  additional  for  the  same  pur- 
pose. The  said  acts  authorized  the  defend- 
ant to  acquire  said  land  for  the  use  of  the 
public,  presumably  for  general  park  purpos- 
es, and  for  the  use  of  all  political,  religiqus, 
and  other  societies ;  also,  "for  the  purpose  of 
holding  a  fair,  or  fruit  poultry  or  other 
shows,"  for  which  an  admission  fee  might  he 
charged,  and  authorlzlug  license  fees  for 
"booth  and  other  privileges."  The  first  of 
said  acts  provided  for  a  board  of  three  com- 
missioners, to  be  elected  as  other  township 
officers,  to  provide  tmIgb  and  regulations  for 
and  to  govern  and  control  the  park^  inclnd- 
Ing  the  buildings  thereon. 

In  February,  1911,  the  defendant  township 
was  divided  Into  two  townships  (under  the 
sixth  subdivision  of  section  1815,  Stat  1890. 
as  amended  by  Sess.  Laws  1897,  pp.  116- 
118.  and  found  In  the  fifth  subdivision  of 
section  1600.  Rev.  Laws  1910,  and  section 


1846,  Stat  1890;  sectlra  8178,  Ber.  Laws 
1910) ;  and  the  plaintiff  was  thus  created 
out  of  the  east  half  of  the  original  territory 
within  the  boundaries  of  the  defendant  the 
said  park  lands,  b^ng  within  the  boonds  of 
defendant  and  abutting  on  plalntUTa  weat 
boundary  line. 

In  Union  Towushlp  v.  Oakdale  Township, 
30  OkL  708,  120  Pac.  968,  S9  L.  B.  A.  (N.  SO 
284,  it  is  held: 

"Where  a  new  township  la  created  out  of  a 
part  of  the  tenitory  of  an  old  one,  unless  some 
provisioi)  is  made  in  the  act  creating  the  new 
or  exists  nnder  the  statute  respectinfE  the  prop- 
erty and  existing  liabilities  of  the  old  township, 
the  old  township  retains  the  title  to  all  the 
public  property,  except  snch  as  may  be  located 
m  the  detached  territorr,  and  is  responsible  tor 
the  debts  contracted  before  the  division." 

In  support  of  that  rule,  that  case  cites 
Winslow  V.  France.  20  Okl.  303,  94  Paa  689, 
and  Wllhite  v.  Mansfield  et  aL,  23  Okl.  246, 
99  Pac.  1087.  Also,  see  1  Municipal  Cor^ 
poratlouB,  by  DUlon  (6th  Ed.)  H  359,  360. 

In  Pass  School  District  of  Los  Angeles 
County  V.  Hollywood  City  School  District  of 
Los  Angeles  County,  156  Cal.  416,  105  Pac 
122,  28  I*  R.  A.  (N.  S.)  485,  20  Ann.  Cas.  87, 
the  said  rule  was  apparently  predicated 
upon  the  view  that  a  school  building  is  held 
by  the  district  In  which  it  Is  situated  as  a 
trustee  of  the  state,  that  is,  for  state  govern- 
mental purposes,  and  not  In  the  merely  pri- 
vate or  proprietary  ri^t  of  the  district  as 
a  corporation.  And,  as  Indicated  by  Gum- 
mings  V.  Lobsltz,  142  Pac.  993,  and  City 
Wellington  v.  Township  of  Wellington  et  aL, 
46  Kan.  218,  26  Pac  415,  also  as  shown  in  1 
Municipal  Corporations,  Dillon  ^th  Ed.)  H 
109-112.  115,  131.  336.  there  Is  a  distinction 
to  be  observed  between  the  public  or  govern- 
mental and  the  private  or  proprietary  right 
in  which  a  municipality  holds  property  as 
affecting  the  question  of  municipal  independ- 
ence in  respect  to  the  same,  or.  In  other 
words,  the  question  of  Its  freedom  from 
legislative  control  and  Its  consequent  subjec- 
tion to  the  Judicial  power  of  the  state  when 
controverted  questions  of  ri^t  in  respect  to 
a  disposition  of  It  arise. 

Ordinarily,  it  seems  tiiat  where  property  Is 
held  by  a  municipality  in  its  purely  private 
or  proprietary  right,  as  contradistinguished 
from  Its  public  or  governmental  right,  it  Is 
within  the  judicial  power  of  the  state  to  de- 
termine all  questions  growing  out  of  con- 
flicting claims  of  right  In  req)ect  to  a  dis- 
position of  tbe  same. 

[11  But  a  township  Is  an  Involuntary  ter- 
ritorial and  political  division  of  the  state 
organized  for  the  exercise  of  a  portion  of 
the  political  power  thereof.  38  Cyc.  698. 
It  is  only  a  quasi  municipal  corporation  with 
little  Independent  corporate  life,  and  with 
only  "such  powers  and  functions  and  is  sub- 
ject only  to  such  liabilities  as  are  provided 
by  statute."  Id.   Also,  see  38  Cyc.  611. 

[2,  3]  In  running  tbe  scale  from  the  high- 
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est  to  the  lowest  faoBA  at  Bnmldptl-cotpo- 
rate  lif^  each  ffiTtedras  of  On  state  an>eu 
to  be  progresedvelT.  more  annpletely  subject 
to  tbe  legislative  and  leas  subject  to  the 
Judicial  power  of  tbe  state  In  respect  to 
th^  ptopetty  itebts;  or,  In  other  words, 
as  between  sncb  corporatlocs  and  tbe  state, 
the  former  Is  regarded  as  progreeslTely  far* 
ttaer  removed  frran.  a  rdatton  In  wbUA  It 
may  assert  eontractual  rl^ta  against  the 
state  In  respect  to  its  rli^ts  in  property,  and 
Its  rl^tB  in  ptropertr  progreaslTely  partake 
nuHre  of  a  poblte  or  toremmental  uid  Imb 
of  a  private  or  proprietary  character  wltb 
saidk  decrease  in  Indt^iendeiit  corporate  lite. 

In  1  Municipal  Corporattons,  DUlon  Ctth 
Ed.)  I  ue.  it  is  said: 

"Public  parks,  gas,  and  water  In  towoB  and 
cities  may  ordinarily  be  classed  as  private  af- 
fairs, but  tbfey  often  become  matters  of  public 
importance,  and,  wben  the  Legislature  deter- 
mines that  there  Is  a  public  necessity  (or  tb^ 
use  in  a  certain  locality,  it  has  been  said  that 
th«7  CBBBot  be  designated  as  the  mere  private 
affairs  of  the  cotporatioa," 

In  section  IIT,  Id..  It  is  said: 

"It  has  been  hdd  that,  although  title  to  the 
land  within  a  city  forming  a  public  park  ia 
vested  in  a  city,  the  control  of  thepablic  parks 
belongs  primarily  to  the  state.  The  authority 
which  the  common  council  or  park  commission- 
ers of  a  city  may  exercise  in  the  control  or  man- 
agement of  public  parks  is  not  derived  from 
tbe  citizens  of  tbe  municipality  within  the  lim- 
its of  which  such  parks  are  sitnated,  but  from 
tbe  Legislature.  Such  parks  are  held,  not  tor 
the  sole  use  of  the  people  of  a  particular  mu- 
nicipality, but  for  the  use  of  the  general  pub- 
lic which  the  Legislature  represents.  Munlci- 

fialities,  in  controlling  at\d  manaeing  such  pub^ 
ic  parks,  act  aa  a  govemmezital  agency  ezer^ 
cising  authority  delegated  by  the  state,  and  are 
always  subject  to  le^lative  control.  By  virtue 
of  its  control  over  the  public  parks  tbe  Legis- 
lature possesses  the  power  to  authorise  a  munici- 
pality to  devote  it  to  a  use  which  is  inconsistent 
with  park  purposes,  so  long  as  such  inconsistent 
use  is  some  other  and*  higher  public  purpose 
which  w:ll  render  its  enjoyment  by  the  public 
more  extended  and  general." 

Tben,  too,  tbe  same  subject,  it  seems,  may 
be  regarded  as  public  or  governmental  in  one 
aspect  and  private  or  proprietary  In  another. 
See  Id. 

In  Its  aspect  as  subject  of  tbe  conflicting 
claims  of  right  in  tbe  present  case,  we  think 
tbe  park  lands  are  held  by  tbe  townsblp  as 
an  agent  or  trustee  of  the  state. 

We  thluk  tbe  park  In  question  was  held  tor 
public  and  governmental  purposes,  and  not  In 
the  private  or  proprietaiy  right  of  tbe  town- 
ship ;  that,  since  a  division  of  tbe  township 
in  which  It  was  acquired  and  located  in  ac- 
cord with  legislative  authority,  such  prop- 
erty belongs  to  tbe  township  In  which  It  is 
situated;  that  the  new  township  has  been 
divested  of  no  private  or  proprietary  right 
by  the  old  one,  and  tiierefore  cannot  main- 
tain this  action  against  tbe  latter;  and  that 
the  question  presented  for  adjudication  by 
the  plalntlft's  petition  Is  In  Its  last  analysis 
not  one  of  law  or  equity  between  these  two 


townsbipa,  hot  «ie  of  lei^ative  wfadom,  of 
which  the  courts  cannot  take  cognlzaoce. 

For  the  reasons  stated,  the  Judgment 
should  be  affirmed. 

PEBGUBIAU.  Adopted  In  whol& 


McKBMIB  T.  AIiBBIOHT.    (No.  8517.) 
(Supreme  Oonrt  of  Oklahoma.   Dea  8,  1914.) 

(ByUahut  &y  the  CourQ 

1.  APPUL  AND  EBBOB  (S  1001*)— TsBDIOT— 
BVIDSMCB. 

Where  there  U  competent  evidence  reasm- 
ablT  tending  to  support  tbe  verdict  of  the  jury 
under  proper  instructions  from  the  court*  this 
court  will  not  disturb  tbe  verdict 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  3922,  3928-8Si34;  Dec 
Dig.  i  1001.*] 

2.  Appbal  awd  EIuob  (|  1060*)— Btidbhob 
(f  168*)— HAsaczASfl  Bbbm— AunrATioN  or 
Iianiw— Bbuovax  or  nuiuoiiovB  —  Ban 

AND  SBCONDABT  BVXDBNCB. 

Where  restrictions  are  removed  by  order  of 
the  Department  of  the  Interior  and  a  sale  made 
under  tlie  rules  and  regulations  of  such  depart- 
ment, it  is  incompetent  to  prove  by  oral  testi- 
mony the  removal  of  the  restrictions  and  sale 
of  such  land,  as  the  records  kept  by  the  depart- 
ment are  the  beet  evidence.  But  under  the  facts 
in  this  case,  the  admission  of  such  oral  testi- 
mony was  not  prejudicial  to  tbe  plaintiff,  as 
the  court  Instructed  the  Jury  that  plaintiff's 
title  was  paramount  to  that  of  defendant,  un- 
less the  Jury  found  that  the  lease  in  question 
was  reassigned  to  Albright  to  the  knowledge 
of  the  plaintiff  prior  to  the  time  that  tbe  plain- 
tiff purchased  the  lease  from  Bray.  It  therefore 
Is  Immateriat  as  to  the  strength  or  weakness 
of  the  defendant's  title,  as  plaintiff,  in  order 
to  recover,  must  do  so  upon  the  strength  of  his 
own  title. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  K  1068,  1069.  415a-4157. 
4166;  Dec  Dig.  {  1060;*  Evidence,  Cent  Dig. 
1^72,  473,  474^-^,  IK>&-626rDec.  Dig.  | 

Commls^onen'  Opinion,  Division  No.  1. 
Error  from  District  Ooort,  Bryan  County; 
A.  H.  Fei^roson,  Judge. 

Action  by  Will  McKemle  against  Frank 
Albright  Judgment  for  defendant  and 
plaintiff  brings  error.  Affirmed. 

H.  A,  Ledbetter,  of  Ardmore,  for  plalntUt 
In  error.  McPtwrrUk  ft  Cocbrau  and  Gba& 
P.  Abbott,  aU  of  Durant,  for  defendant  In 
error. 

BITTENBOUSB,  a  This  Is  an  action 
brought  by  Will  McKemle,  plalutur  in  error, 
and  also  plaintiff  below,  against  Frank  Al- 
bright for  the  possesion  of  tbe  north  half  of 
the  northeast  quarter  and  the  norilieaat 
quarter  of  the  southeast  quarter  of  the  north- 
east quarter,  all  in  section  28,  township  7 
south,  range  11  east  of  the  Indian  Meridian, 
and  asking  for  damages  for  the  deteotlfHi 
of  said  land  for  the  time  plaintiff  has  been 
kept  out  of  possession.  The  plalntUt  con- 
tends that  he  is  entitled  to  posaession  of 
said  lands  by  virtue  of  a  certain  lease  con- 
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traet,  execnted  October  23,  1908,  for  a  term 
of  fire  years,  bj  Golumbns  Dixon,  the  allot- 
tee, to  W.  7.  Pemberton,  and  by  Um  assign- 
ed in  writing  to  B.  W.  Bray,  which  aaslgn- 
nient  was  never  recorded,  and  on  Jannary 
15,  1910.  assigned  In  writing  by  Bray  to  Will 
^IcEemle.  It  Is  contended  by  the  defendant, 
Frank  Albright,  that  he  purchased  said  land 
from  the  allottee  after  restrictions  wore  re- 
moved, and  received  a  warranty  deed,  which 
was  executed  subsequent  to  the  lease. 

[1]  Albright  Introduced  In  evidence  In  sup- 
port of  his  contention  the  deed  to  the  allot- 
ment and  oral  testimony  of  the  removal  of 
the  restrictlonii  of  Columbus  Dixon.  He  con- 
tends that,  although  Oxe  plalnttff  did  secure 
an  assignment  of  the  lease  from  Bray,  to 
whom  said  lease  was  first  assigned,  Bray 
agreed  with  the  said  Pemberton  to  reassign 
said  lease  to  Pemberton,  and  that  the  same 
was  by  Pemberton  re-leased  to  him,  and  Al- 
bright went  Into  possession,  and  further 
claims  that  this  fact  was  known  to  McKemle 
at  the  time  he  purchased  the  lease  from 
Bray.  The  oourt  Instructed  the  jury  that 
the  lease  executed  by  Columbus  Dixon,  whidi 
was  assigned  to  Bray  In  writing  and  by  Bray 
assigned  in  writing  to  HcKemle,  conveyed 
the  right  to  the  ose  of  the  land  during  the 
term  of  the  lease,  regardless  of  the  fact  that 
the  defendant  had  purchased  the  land,  un- 
less the  jury  should  find  that  Bray  had  re- 
assigned the  lease  to  Pemberton  and  the 
same  was  by  Pemberton  re-leased  to  Albright, 
and  that  this  fact  was  known  to  McEemle 
on  the  date  that  he  purchased  the  lease  from 
Bray.  The  court  further  instructed  the  Jury 
that,  Vfhea  the  land  had  been  conveyed  either 
by  lease  or  otherwise  by  written  instrument, 
the  same  could  not  be  recovered  by  an  oral 
agreement,  unless  the  oral  agreement  was 
completely  executed  and  carried  out  This 
left  to  the  Jury  the  question  as  to  whether 
or  not  the  lease  was  reassigned  to  Albright 
after  he  had  purchased  the  land  from  the 
allottee,  and  also  the  further  question  as  to 
whether  McKemle  had  knowledge  that  the 
lease  had  been  reassigned  to  Albright  before 
Bray  had  assigned  it  to  him.  There  was  snf- 
flcient  evidence  to  sustain  the  verdict  of  the 
Jury,  on  the  question,  and  It  la  a  fiinilllar 
rule  of  this  court  that,  although  there  may 
be  a  doubt  as  to  the  correctness  of  the  verdict 
reached  by  the  Jury,  yet  we  will  not,  when 
the  evidence  Is  conflicting,  examine  and 
weigh  the  same  to  determine  where  the  pre- 
ponderance of  the  evidence  lies,  but  will 
sustain  such  verdict  whenever  there  is  any 
competent  evidence  reasonably  -tending  to 
support  the  same.  Lynch  v.  Halsell,  84  Okl. 
307, 125  Pae.  725 ;  McConneU  t.  Watklns,  140 
Pac.  1167,  and  cases  dted. 

[2]  It  Is  next  contended  by  the  plaintiff 
that  the  admission  of  oral  testimony  as  to 
the  removal  of  the  restrictions  of  Columbus 
Dixon  was  prejudicial,  and  calls  attention 


bhpobtbb  <ou. 

to  section  8  of  the  Act  of  Omgress  of  April 
26,  1906  (84  Stat  1S9,  C.  1876).  Whidi  pro- 
vides that  certified  co^es  ,of  any  record  per 
talntng  to  the  mroIUnent  of  any  Choctaw 
Indian  or  the  dleposltlcm  of  flie  land  and 
other  property  of  said  tribev  when  made  by 
the  officer  having  custody  thereof,  ehaU  be 
evidence  equal  with  the  originals  thereof, 
and  cainng  attrition  to  ncUon  5882,  Compb 
Laws  1909,  which  makes  similar  provisloo 
for  the  nee  of  a  certified  copy  as  evidence. 

It  la  undoubtedly  true  that  the  twat  evl- 
dence  of  the  removal  of  restrictions  and  the 
sale  of  an  allotment  made  through  the  Id* 
terlor  Department  are  the  records  of  tliat  de- 
partment; but  admlaatoa  of  oral  teetimony 
relative  to  tiie  removal  of  reatrlctlaDS  and 
the  sale  of  the  allotmoit,  under  the  facta  hi 
this  case,  could  not  be  prejudicial  enoc. 
The  lease  made  to  Pemberton,  whlA  was 
afterwards  assigned,  was  executed  prior  to 
the  deed,  and  under  the  InstmctloDa  of  the 
court  tiie  lessee  would  be  entitled  to  the  pos- 
aessioa  of  the  premises  r^ardless  of  tb© 
deed  held  by  the  defendant,  unless  tbat  lease 
had  bem  reassigned  to  the  parcbaser  as  was 
contended  In  this  case.  The  questlOD  here 
is  not  whlcSi  Of  the  two  Interests  are  para- 
mount, but  the  only  question  is  whether  or 
not  the  lease  was  reassigned  to  the  pnr^ 
chaser;  It  being  apparently  conceded  that 
If  tfae  lease  was  still  a  valid  outstanding 
lease  in  Uie  band  of  the  plalntlfli  it  would 
be  paramount  to  the  defradant^s  title.  Un- 
der these  facts,  oral  evidence  of  the  removal 
of  restrictions  and  the  sale  of  the  allotment 
could  in  no  wise  be  preJndldaL  This  ac- 
tion is  one  of  ejectment,  and  plalntUT  cannot 
recover  upon  the  weakness  of  the  defendantrs 
title,  but  upon  the  strength  of  his  own- 
Myers  V.  Mathis,  2  Ind.  T.  3.  46  8.  W.  176; 
Hurst  V.  Sawyer,  2  Okl.  470,  87  Pac.  817; 
Jennings  v.  Brown,  20'OkL  294,  94  Pac.  657; 
Mitchell  V.  Humphrey,  36  Okl.  711,  129  Pac. 
744;  Young  t.  Chapman.  87  .OkL  19.  130 
Pac.  288. 

The  cause  should  Oierefore  be  afilrmed. 
PEB  CXTBIAM.   Adopted  In  wltxHa, 


TAYLOR  V.  SMITH,  Sheriff.    (No.  8496.) 
(Supnme  Court  of  Oklahoma.   Dec  8.  1914.) 

(SvfUbfu       th»  Court.) 

1.  Replevin  (J  5*>— Right  or  Acrroir— Ex- 
empt Pboperty  Seized  under  Execotios. 
Under  Bection  4055,  St  1893  (flectlMi  4799, 
Bev.  Laws  1910),  a  distinct  action  in  replevin 
by  the  owner  will  lie  against  a  sheriff  wrong- 
fully in  posBGssion  of  exempt  property  (section 
2860,  St.  1890,  as  ahiended  by  SesL  Laws  1905, 
p.  255,  tfae  BBme  being  section  3342,  Rev.  Laws 
1910)  under  a  writ  of  execution  upon  a  per- 
sonal Judgment  In  another  caae  against 
owner  for  debt. 

[Rd.  Note.— For  other  cases,  see  ReplcTin, 
Cent.  Dig.  Si  27-87;  Dec.  Dig.  {  5.*] 
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2.  Appeal  and  Ebbob  (S  773*)— Failubb  to 
File  Bbiefs— Review— Rbvebsal. 

Where  plaintiff  ia  error  has,  in  compliance 
with  the  rules  of  the  court,  wrred  and  filed 
biB  brief,  bat  the  defendant  in  error  has  nei- 
ther filed  nor  offered  exctise  for  failure  to  file 
brief,  the  court  is  not  required  to  aenrcb  the 
record  to  find  a  theory  upou  which  the  judg- 
ment may  be  sustained,  and  ma;  reverse  the 
case  In  accordance  with  the  orayer  of  the 
plaintiff  in  error,  if  the  brief  med  appears  to 
reasonably  sustain  such  action. 

(Kd.  Note.— For  other  cases,  see  Appeal  and 
I!3rror.  Cent.  Dig.  S|  8104,  8108-8110;  Dec. 
Dig.  t  773.*] 

Coiumlsslouers'  Opinion,  DiTlsion  No.  1. 
Error  froui  Couuty  Court,  Klngflaher  Coun- 
ty; John  M.  Graham,  Judge. 

Action  In  replevin  by  Thomas  Taylof 
against  Clyde  Smith,  Sheriff.  Judgment  tot 
defendant  and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

Bradley  ft  Bradley,  of  Klngflaber,  ftnr  plain- 
tUf  In  error. 

THAGKER,  C.  Plaintiff  In  error  brought 
tbts  action  in  replevin  In  the  county  court  of 
Klng&sber  county  against  the  defendant  in 
error  ^r  a  cow,  a  calf,  a  wagon,  a  set  of 
double  harness,  and  a  saddle,  in  possession 
of  the  latter  aa  sherUC  of  said  county,  and 
appealed  from  a  Judgnwnt  sustaining  a  de- 
murrer to  his  petition  therefor  and  denying 
his  right  to  recover  thereon.  After  tbU  caae 
was  brought  Into  this  court  the  plaintiff  in 
^ror  died ;  and  on  S^tonber  2S,  1813,  this 
case  was  duly  rerlred  In  this  court  In  the 
name  of  Lee  Taylor,  administrator  of  the  de- 
cedent's estate  as  plalntlfl  in  error,  following 
auch  revivor  In  the  trial  court. 

The  essoitlal  fact^  when  not  stated,  are 
necessarily  presupposed  by  this  opinion,  and 
will  therefore  he  understood. 

[1]  Under  the  fifth  subdivision  of  aectiou 
4056,  StaL  1893  (section  4709,  Bev.  I^ws 
1910),  a  replevin  action  will  lie  against  a 
sberitC  who,  acting  under  a  writ  of  execution 
to  satisfy  a  personal  Judffoaent  for  debt 
against  the  plaintiff  and  in  favor  of  a  third 
party,  ia  wrongfnlly  in  possesslw  of  person- 
al property  owned  by  and  exempt  to  the 
plaintiff  88  the  head  of  a  family  rasldlng  In 
this  state  under  section  2860,  Stat.  1890,  as 
amended  by  Sess.  Laws  1905,  p.  255  (section 
3342,  Rev.  Laws  1910);  and  If,  as  asserted 
(without  any  denial)  In  brief  duly  filed  for 
plaintiff,  the  demurrer  was  sustained  upon 
tbe  ground  that  the  property,  being  In  cos- 
todla  legls  In  another  action.  In  wbidi  motion 
to  discharge  might  have  been  made,  could  not 
be  retaken  in  this  distinct  action  for  replevin, 
the  trial  court  Is  in  error.  Irwin  v.  Walling, 
4  Okl.  128»  44  Pac.  219;  Blair  t.  Shew.  24 
Kan.  280;  Westenbcrger  v.  Wheaton,  8  Kan. 
leO;  84  Cyc.  1368, 1869. 

[S]  Tbe  d^endant  has  neither  filed  brief 
nor  otherwise  appeared  In  this  ease  in  ttils 
court,  and  no  ground  upon  which  the  trial 
court  might  properly  have  sustained  the  de- 


murrer 18  loparent  upon  buA  search  of  Oie 
recMd  as  we  have  made;  and,  for  tbe  rea- 
sons stated,  the  Judgment  should  be  reversed 
and  the  case  remanded,  vrlth  Instructions  to 
overrule  the  demurrer  and  observe  this  agin- 
Ion  In  further  proceedings  in  this  case. 

PER  CURIAM.  Adopted  in  whole. 


QBABY  MILLING  &  ELEVATOR  CO.  V. 

LANB.    (No.  8799.) 
(Supreme  Court  of  Oklahoma.  Dec.  8, 1914.) 

(Syllaiut  by  the  Court.) 

Bbfebencb  (fi  100*)- Evidence  Befobe  Ref- 
eree—Review  BT  Conax— Motion  fob  New 
Tkial. 

Evidence  adduced  before  a  referee  cannot 
be  reviewed  by  a  trial  court  unless  the  findings 
of  the  referee  are  challenged  by  motion  for 
new  trial  filed  in  such  court  within  the  statutorr 
time.  In  the  absence  of  such  motion,  tbe  ref- 
eree's findings  become  tbe  decision  of  tbe  court, 
upon  which  judgment  must  be  rendered. 

[Ed.  Notp.— For  other  cases,  see  Reference, 
Cent.  Dig.  §§  157-168;  Dec  Dig.  {  100.*] 

Error  from.  District  Court,  Seminole  Coun- 
ty; Tom  D.  McKeown,  Judge. 

Action  by  the  Geary  Milling  ft  Elerator 
Company,  a  corporation,  against  Samuel  W. 
Lafie,  trading  under  the  name  of  the  Lane 
Grocery  Company.  Jud^ent  for  plaintiff 
for  less  than  the  sum  found  by  the  referee, 
and  plaintiff  brhigs  error.  Reversed,  with 
directions  to  enter  Judgment  on  the  referee's 
finding. 

C.  Dale  Wolfe,  of  Wewoka,  for  plaintiff  In 
error.  Crump,  Fowler  &  Skltmer,  of  Wewoka, 
for  defendant  in  error. 

BLEAKMORE,  J.  This  case  presents  er- 
ror from  the  district  court  of  Seminole  coun- 
ty. The  parties  are  referred  to  herein  as 
tiiey.  appeared  in  the  court  below. 

Plaintiff  Instituted  its  action  against  tbe 
d^endant  on  an  open  account  for  goods, 
wares,  and  merchandise  alleged  to  have  been 
sold  and  delivered.  The  defendant  answered 
by  way  of  general  denial.  The  cause  was 
referred  to  a  referee  to  take  all  testimony  and 
to  render  complete  findings  of  fact  and  law. 
The  cause  was  heard  before  the  referee,  who 
made  his  findings  of  fact  and  conclusions  of 
law,  to  which  the  defendant  filed  exceptions. 
Thereafter  the  report  of  the  referee  was  filed 
In  the  court  The  referee  found  that  the 
defendant  was  Indebted  to  the  plaintiff  In  the 
sum  of  fOOTlO,  with  Interest  from  the  1st 
day  of  July,  1907.  No  motion  for  new  trial 
was  filed  at  any  time  In  the  court  Upon 
consideration  of  the  report  of  the  referee  it 
was  found  and  adjudged  by  the  court  that 
the  defendant  was  indebted  to  the  plaintiff 
in  tbe  sum  of  $427.19,  and  Judgineut  wnH 
rendered  in  tiiat  sum.  Motion  for  new  trial 
was  filed  and  overruled. 
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No  brteft  haT«  be^  filed  on  twliaU  of  tbe 
defendant  In  error. 

It. Is  extended  by  the  plaintiff  tbat^  In- 
asmncb  as  no  motion  for  a  new  trial  was  filed 
wltUn  three  days  after  the  filing  of  the  re- 
port of  the  referee,  such  report  was,  un- 
der the  statute,  the  decision  of  the  court,  as 
■binding  and  as  eflectlTe  as  a  special  verdict 
of  a  Jury,  that  nothing  remained  to  be  done 
by  the  court,  save  the  rendition  of  judgment 
in  accordance  with  such  dedslon,  and  that, 
inasmuch  as  such  decision  was  unchallenged, 
It  was  the  duty  of  the  court  to  render  Its 
judgment  upon  such  findings. 

The  question  involved  has  been  decided  by 
this  court  In  First  National  Bank  of  Shawnee 
V.  Oklahoma  National  Bank  of  Shawnee,  29 
Okl.  411,  118  Pac.  574,  In  which  case  U  was 
said  tn  the  syllabus: 

"To  B«cure  a  review  of  the  evidence  taken  on 
a  trial  before  a  referee,  a  motioD  for  a  new  trial 
must  be  filed  in  the  trial  court,  and  not  before 
the  referee,  and,  except  for  the  cause  of  newly 
discovered  evidence,  most  be  at  tbe  term  the  re- 
port 1b  filed,  and,  unless  unavoidably  prevented, 
within  three  da^  thereafter.** 

And  again: 

"The  findings  of  fact  of  a  referee,  wljere  not 
challenged  within  a  proper  time  and  manner, 
become  final,  and  exceptions  to  a  judgment  reu' 
dered  thereon  are  of  law,  and  not  fact,  and 
cannot  he  raised  on  a  motion  for  a  new  trial 

It  was  the  duty  of  the  trial  court,  In  the  ab- 
sence of  a  motion  for  a  new  trial,  to  review 
the  proceedings  had  before  the  referee,  filed 
in  that  court  within  the  time  provided  by 
law,  to  render  Its  Judgment  upon  the  findings 
and  report  of  the  referee,  and  It  was  beyond 
the  power  of  that  court  to  review  the  evi- 
dence adduced  before  the  referee  without  a 
proper  motion  for  a  new  trial.  It  follows, 
therefore,  that  the  trial  court  should  have 
rendered  judgment  for  the  sum  of  9607.18, 
the  amount  reported  and  found  by'  the  ref- 
eree, and  It  was  error  to  review  the  evidence 
and  make  another  and  different  finding  and 
render  judgment  thereon. 

The  judgment  of  the  trial  court  Is  revers- 
ed, with  directions  to  enter  judgment  upon 
die  findings  of  tbe  referee..  All  the  Justices 
concur,  except  KANE,  G.  J.,  absent  and  not 
participating. 

GOBNELiITJS  et  al.  v.  YABBBOUGH. 

(No.  siia) 

(Supreme  C!ourt  of  Oklahoma.   Dee.  8,  1914.) 
(8vlla^»  itf  the  Cotirt.) 

1.  INOIANB  (SS  13,  15*)— AUSNATION  OF  LaNO 

— Enbollment  Bbcobo  —  Effect  as  Evi- 
dence—Validitt  OF  Statute. 

Plenary  authority  to  fix  the  terms  and 
conditions  under  which  restrictions  from  the 
lands  allotted  to  the  members  of  the  Creek 
Tribe  of  Indians  should  be  removed  Is  vested 
in  Congress,  and  that  portion  of  Act  Hay  27, 
1908,  c  199,  35  Stat  S12,  containing,  as  one 
of  such  conditions  and  terms,  the  provision  that 
the  enrollment  records  of  the  Commissioner  to 
the  Five  Civilized  Tribes  shall  hereafter  be 
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conclusive  evidence  as  to  the  age  of  said  citf- 
sen  or  freedman  Is  not  unconstitutional  and 
void,  bnt  a  valid  exercise  of  the  authority  vested 
in  Congress. 

[Ed.  Note.— For  other  cases,  see  Indians, 
C!ent.  Dig.  H  17,  29,  30,  84,  87-44;  Dec.  Dig. 
f  I  13,  15.*] 

2.  iNDIAIfS  (i  18*)— AlilBHATION  07  LaXD— 

Enboltjieht  Bbcobd  as  Btxdbno— Opeba- 

Tiow  OF  Statute. 

That  part  of  said  act  of  Congress,  men- 
tioned in  tbe  foregoing  paragraph,  providing 
"  •  •  •  that  the  enrollment  records  of  the 
Commissioner  to  the  Five  Civilized  Tribes  ahall 
hereafter  be  conclusive  evidence  as  to  the  age 
of  said  citizen  or  freedman,"  applies  to  trans- 
actions relating  to  the  sale  of  lands  of  an  al- 
lottee, when  entered  Into  subsequent  to  the 
taking  effect  of  the  act 

'[Ed.  Note.— For  other  easea,  see  IndlaBah 
Cent  Dig.  I  80;  Dee.  Dig.  |  13.*] 

3.  Indians  (|  18*}— Bnbollment  Becobds— 
Pbobativb  EvnoT— Cahobi^tioit  or  In- 

STBUUUfTB. 

In  a  suit  by  a  Creek  dtixen  of  the  half 
blood  to  caned  CKtaln  deeds  and  a  mortgage 

to  her  allotted  lands,  made  by  her  during  her 
alleged  minority,  and  where  it  was  also  sought 
to  cancel  the  note  executed  contemporaneously 
with  ttie  mortgage,  and  for  which  the  latter 
was  given  to  secure  payment,  and  where  the 
fact  of  minority  was  oy  the  pleadings  put  in 
issue,  and  the  only  evidence  introduced  or  ten- 
dered was  the  citizenship  rolls  of  the  Commis- 
sioner to  tbe  Five  CIvlGsed  Tribes,  it  was  ei^ 
ror  to  decree  the  cancellation  of  tbe  note. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  I  30;  Dec.  Dig.  1 13.*] 

4.  Indians  (J  18*)- Altbnation  of  Aixot- 

UEHT  —  ENBOLLMBNT  BbCOED  —  EflBCT  ai 

EviDENOB— Application  of  Statute. 

Section  8  of  the  act  of  May  27,  1908  (35 
Stat.  818,  c.  190),  making  the  enrollment  rec- 
ords thereafter  conclusive  evidence  of  the  age 
of  a  citizen  or  freedman  of  tbe  Five  Civilized 
Tribes,  is  confined  by  its  terms  to  questions 
arising  under  tbe  act.  and  not  to  independent 
or  even  related  questions. 

[Ed.  Note.— For  other  eases,  see  Indians, 
Cent  Dig.  |  80;  Dec  Dig.  {  IS.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okmulgee  Coun- 
ty; Wade  S.  Stanfield,  Judge. 

Action  by  Jamie  Yarbrough  against  Wil- 
liam D.  Cornelius  and  others.  Judgment  for 
plalntUf,  and  the  defendant  named  and  an- 
other bring  enoi.  Modified  and  affirmed. 

N.  A.  Gibson,  H.  G.  Thurman,  and  T.  L. 
Qlbson,  all  of  Muskogee,  for  plainttlTs  in 
error.  Merwlne  &  Newiiouse  and  Geo.  C. 
Beldleman,  all  of  Okmulgee,  for  defendant 
In  error. 

SHABP,  a  On  July  28,  ISIO,  in  the  dis- 
trict court  of  Okmulgee  county,  defendant  In 
error,  Jennie  Tarbroneh,  flted  anlt  against 
the  idaintifCs  in  error  and  otben^  alleging 
that  she  was  a  citizen  <tf  the  Creek  Tribe  of 
Indians  of  the  half  blood,  and  bad  receiv- 
ed as  a  portion  of  her  allotment  a  tract  of 
lands  conslatlng  of  160  acres  (deseribb«  it), 
that  she  was  enndled  on  tbe  IBtti  day  of 
January,  1000,  by  the  Commission  to  tbe 


*ror  other  cams  sm  same  tople  and  section  NUMBER  In  Deo.  Dig.  A  Am.  IHs.  Key-No.  Ssrlss  a  Rqt'r  ladexw 


Digitized  by  Google 


Okl.) 


OOBNGLITJS  T.  TARBROUOH 


1031 


Five  CIvUbsed  Trtbes.  as  of  the  age  of  8 
years,  tbat  thereafter,  while  married  and 
under  the  age  of  18  years,  ahe,  with  her  hus- 
band, executed  certain  conveyances  to  the 
defendants  named,  as  follows:  A  note  and 
mortgage  to  the  defendant,  Union  Invest- 
ment Company,  dated  September  24,  1908; 
a  warranty  deed  to  the  defendant,  William 
D.  Gornellua,  dated  December  4,  1908.  That 
both  said  mortgage  and  said  warranty  deed 
were  daly  recorded  In  the  records  of  the 
r^;ister  of  deeds  In  Okmulgee  county ;  that 
said  instmments  were  made  without  any 
order,  decree,  or  author!^  of  any  court,  were 
Toid,  and  conreyed  no  interest  to  tba  p&r- 
tles  grantee  or  mortgagee,  but  were  clouds 
niHni  plaintUTs  title  to  said  lands;  and  that 
she  bad  spent  the  consideration  rec^ved  on 
account  of  the  various  -transactlona,  and 
waa  unable  to  rtfond  the  same.  She  naked 
for  a  canodlatbm  of  the  rartons  conveyances, 
Including  the  note  and  mortgage  to  the 
Union  Investment  Ownpany.  DeCendants 
anawmd,  admitting  the  plaintiff  was  an  en- 
rolled dtteoi  of  the  Greek  Natl<Hi  of  the 
half  blood,  and  that  the  land  deeerlbed  In 
her  petition  was  a  portion  of  her  allotment, 
but  denying  ttut  she  was  under  the  age  of 
18  yean  at  the  time  of  the  execution  of  the 
instmments  described  in  her  petition,  and 
tnxtber  alleging  that  at  the  time  of  their 
execution,  plaintiff  was  over  18  years  of  age, 
and  without  restriction  upon  her  right  of 
alienation  of  her  allotted  lands. 

[1]  In  all  of  Its  material  aspects  the  case 
Is  a  companion  to  Tarbrough  v.  Spalding  et 
al..  SI  Okl.  806,  123  Pac.  843.  Each  case 
Involves  a  part  of  the  allotment  made  Jen- 
nie Tarbrough,  as  a  citizen  by  blood  of  the 
Greek  Nation,  the  plaintiff  in  error  In  the 
Spalding  Case  being  defendant  in  error  here. 
The  conveyances  attacked  and  sought  to 
be  set  aside  In  each  case  were  made  after 
the  passage  by  Congress  of  Act  May  27, 1908, 
c.  199,  35  Stat  312.  In  the  Spalding  Case 
the  land  was  alienated  during  the  year  1909, 
while  In  the  present  case  the  mortgage  was 
made  December  24,  1908,  and  the  deed  exe- 
cuted December  4th  of  said  year.  The  simi- 
larity of  the  two  cases  is  conceded  by  coun- 
sel for  plaintiff  in  error,  who  in  OielT  brief 
say : 

"The  facts  in  thU  case  are  practically  iden- 
tical with  those  appearing  in  case  No.  2744,  up- 
on the  docket  of  tbia  court,  recently  decided ; 
Jennie  Taibrough  being  the  plaintiff  in  both 
cases,  and  the  land  involved  in  both  being  por- 
tions of  her  land  allotted  to  her  as  a  citizen 
of  the  Creek  Nation  of  the  half  blood." 

Plaintiff's  teetSmaay  consisted  of  a  certified 
copy  of  her  census  or  enrollment  card,  which 
is  identical  with  that  appearing  In  the  opinion 
In  Tarbroi^h  t.  Spalding  et  al.  This  was 
the  <mly  testimony  offered  by  her.  Defendant 
tben  oflwed,  over  plaindfl's  objection,  evl- 
tLeoce  which,  if  competent,  toided  to  show 
that  pUlntSff  was  18  yean  of  age  December 
20;  1907.    After  hearing  tlw  erldenee^  the 


court  rendered  Jndgmoit  In  tt^or  of  plain- 
tiff. 

The  Issue  presrated  being  Identical  with 
that  of  the  Spalding  Case,  and  no  sofBdent 
reason  being  shown  why  the  opinion  In  that 
case  does  not  correctly  state  the  law,  it  would 
serve  no  useful  purpose  to  cite  further  au- 
thorities or  include  additional  reasoning  in 
its  support,  hence  we  adliere  to  the  conclu- 
sion announced  by  tito  court  In  ite  former 
opinion. 

[2]  In  PhUllpB  et  aL  t.  Byrd,  143  Pac.  684, 
rec^tly  dedded*  but  not  yet  officially  report- 
ed, construing  that  part  of  the  Act  of  May 
27,   1908,  which  provides:  •   •  The 

enrollment  records  of  the  Gonunlasloner  to 
the  Five  Civilized  Tribes  shall  hereafter  be 
condoBlve  evidence  as  to  the  age  of  said 
citizen  or  freedman,**  it  waa  held  that  tliat 
part  of  said  act  of  OOngress  quoted  had  no 
application  to  a  transaction  relating  to  a  con- 
tract or  sale  of  lands  completed  prior  to  the 
date  said  act  took  effect,  but  that  said  en- 
rollment records  were  cw<dnsive  evidence  as 
to  the  age  of  any  enrolled  allottee,  when  ap- 
plied to  any  transaction  relating  to  a  con- 
tract or  sale  of  lands  of  such  allottee,  entered 
Into  subsequent  to  the  taking  effect  of  said 
act 

[3, 4]  The  transactions  of  both  the  grantee 
in  the  deed  and  the  mortgagee  were  made  in 
the  face  of  the  statute  making  the  oirollment 
records  thereafter  conclusive  evidence  of  the 
age  of  the  allottee.  An  investigation  of  these 
records  would  have  disclosed  the  Istter's  in- 
ability to  alienate  in  the  mannv  attempfied. 
As  said  in  BeU  r.  Cook  et  aL  (a  a)  192  Fed. 
697,  605: 

"If  an  intending  purchaser  from  an  allottee 
of  tribal  property  boldfog  the  public  rolls  in 
one  band  and  the  act  in  the  other,  by  a  compari- 
son of  the  two  foond  such  allottee  possessed  the 
power  of  disposition  under  the  act  and  the  rolls, 
be  was  at  liberty  to  purchase,  and  he  was  pro- 
tected in  such  purchase.  If,  on  the  contrary, 
the  law  and  the  public  rolls  considered  together 
denied  the  rigbt  of  the  allottee  to  convey,  a 
purchaser  from  such  allottee  was  not  protected, 
and  thia  regardleti  of  the  true  $tate  of  facta  as 
they  might  be  made  to  appear  <n  thit  oate." 

As  to  that  part  of  the  court's  order  can- 
celing, setting  aside,  and  holding  for  naught 
the  note  given  the  Union  Investment  Com- 
pany, September  24, 1908,  we  think  the  court 
erred.  The  act  of  May  27,  1908,  had  to  do 
primarily  with  the  alienation  of  allotted  lands 
of  members  of  the  Five  Civilized  Tribes.  It 
was  not  by  section  8  thereof  Intended  to 
arbibrarily  make  the  enrollment  records  con- 
clusive evidence  of  age  of  the  allottee  for  all 
purposes,  but  in  the  determination  of  qnee- 
tions  arising  under  the  provlslcms  of  the  act 
alone.  The  giving  of  the  note,  considered 
apart  from  the  contemporaneous  execution 
of  the  mortgage,  was  but  the  creation  of  a 
peramal  obl^ation  to  pay  the  amount  thereof 
on  a  day  fixed.  It  was  the  alienation  of  al- 
lotted lands  that  the  statnte  aimed  at,  not  in- 
dependent ta  even  r^ted  transactiona.  The 


Digitized  by  Google 


1032 


144  PACIFIC  EEPORTEB 


(OU. 


tact  of  plaintUTs  minority  when  the  note  was 
executed  was  put  In  Issue  by  the  answer,  and 
the  (Hily  proof  submitted  by  her,  as  we  have 
already  seen,  was  the  dtlzeosblp  rolla  This, 
for  the  purpose  now  being  considered,  was 
Incompetent,  and  furnished  no  proof  of  plain- 
tiff's age  at  the  time  the  note  was  executed. 

It  therefore  follows  that  the  judgment  of 
the  court  should  be  affirmed  fn  bo  far  as  It 
cancels  and  sets  aside  the  several  Instruments 
other  than  the  note  of  the  Union  Investment 
Company.  As  to  that  portion  of  the  Judg- 
ment canceling  said  note,  the  same  should 
be  vacated  and  set  aside. 

PER  CUBIAH.   Adopted  in  wholo. 


SCHOOL  DIST.  NO.  88  v.  MAOKET,  County 
Treasurer.    (No.  3687.) 

(Supreme  Coort  of  Oklahoma.   Dec.  8,  1914.) 

(BtfUabu*  by  the  Court.) 

L  Affeal  and  EJbkob  ({  564*)— TUAL  ON 
Aqsbed  Stateueht— Time  fob  MAKina 
AND  Sebvino  Case-Made. 

Where  a  case  ia  tried  upon  an  agreed  Btate- 
ment,  which  eliminates  all  questions  of  fact,  a 
motion  for  a  new  trial  is  unauthorized  by  stat- 
ute, and  the  time  for  making  and  Berving  a 
case-made  for  this  court  runs  from  the  date  of 
the  rendition  of  judgment,  unaffected  by  such 
motion  or  the  order  overruling  the  same. 

[Ed.  Note.— For  other  cases,  soe  Appeal  and 
Error,  Cent  Dig.  SS  2501-2500,  2666-2659; 
Dec.  Dig.  S  564.*] 

2.'Affeai.  and  Ebbor  (J  664*)— Txub  fob 

Sekving  Case-Made— Dismissal. 

Accoi'ding  to  the  law  in  force  at  the 
time,  a  party  desiring  to  appeal  had  three  days 
by  atatate  in  which  to  serve  a  case  after  a 
judgment  or  order  was  entered,  and  unless  such 
case  was  served  within  that  time,  or  within  an 
extension  of  time  allowed  by  the  court  or  judge 
within  such  time,  the  case  will  not  be  consid- 
ered by  this  court. 

[Ed.  Note.— For  other  casce,  see  Appeal  and 
Error.  Cent  Dig.  SS  2501-2506,  2555-2559; 
Dec.  Dig.  S  664.*] 

8.  Apfeal  and  Ebbob  (S  356*)— Tiug  fob  Ap- 
peal—Dismissal. 

Under  chapter  18,  Laws  1910-11,  proceed- 
ings in  error  in  the  Supreme  Court  must  be 
brun^lit  within  six  months  from  the  date  of  the 
rendition  of  the  judgment  or  order  from  which 
the  appeal  is  sought  to  be  taken,  and  when  not 
so  brought,  this  court  is  without  jurisdiction 
to  review  such  final  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error ;  Cent  Dig.  SS  1926,  1927;  Dec.  Dig.  8 
336.*] 

Commissioners'  Opinion,  DMalon  No.  1. 
Error  from  District  Court,  Hughes  County; 
John  Camthers,  Judge. 

Mnndamns  by  School  District  No.  38, 
Hughes  county,  state  of  Oklahoma,  on  the 
relation  of  F.  M.  Hale,  dlre<;tor  of  the  school 
board  for  said  district,  against  B.  W.  Maok- 
cy,  county  treasurer.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Appeal  dis- 
missed. 


W.  P.  tangston,  of  Shawnee,  for  idalntiff 
In  error.  J.  R  Witty  and  Mann,  Rogers  & 
Harris,  all  of  Holdenvllle,  for  defendant  ht 
error, 

SHARP,  C.  On  January  30,  19U,  plahi- 
tiff  instituted  an  action  In  the  district  coart 
of  Hughes  county,  seeking  a  writ  of  maoda- 
mus  to  compel  the  defendant,  B.  W.  Mackey, 
treasurer  of  Hughes  county,  Okl.,  to  pay  a, 
certain  warrant  in  the  sum  of  $479.41,  drawn 
upon  the  treasurer  of  Hughes  county.  In  fa- 
vor of  School  District  No.  38  of  Hughes  coun- 
t7.  On  March  4th  thereafter,  defendant  fil- 
ed Its  answer,  to  which  a  demurrer  was  Sled 
June  29, 1011,  and  on  the  same  day  an  agrei-d 
statement  of  facts  was  filed  with  the  clerk 
of  the  court  On  August  7,  1911,  the  case 
came  on  to  be  heard  upon  the  pleadings  filed 
and  the  agreed  statement  of  facts,  and,  after 
consideration  thereof,  the  court  entered  Its 
Judgment  denying  plalntitC  the  relief  :3oti?ht 
and  dismissed  his  petition.  On  the  same  day 
motion  for  a  new  trial  was  filed,  but  was  not 
heard  or  disposed  of  until  the  18th  day  of 
September  following,  when  the  motion  was 
overruled,  and  defendant  was  given  90  days 
therefrom  In  which  to  make  and  serve  a 
case-made  for  appeaL  On  November  4tb 
thereafter,  case-made  was  served  upon  op- 
posing counsel,  and  the  case  signed  and  set- 
tled by  the  trial  court  on  November  20tli 
following. 

[1-3]  The  petition  In  error,  with  case-made 
attached,  was  Sled  In  this  court  on  March 
13.  1912.  Motion  has  been  filed  to  dismiss 
plaintiff's  appeal,  on  account  of  the  fact  that 
the  petition  In  error  was  not  filed  in  this 
court  within  six  months  from  the  date  of 
the  rendition  of  the  Judgmeut  appealed  from. 
The  motion  must  be  sustained.  A  motion 
for  a  new  trial,  where  a  case  Is  tried  upon 
an  agreed  statement  of  facts,  is  unnecGssaiy, 
hence  the  filing  of  such  motion  does  not  serve 
the  purpose  of  extending  the  statutory  tluie 
In  which  to  serve  a  case  after  Judgmeut 
The  only  order  extending  the  Ume  for  serv- 
ing the  case  was  made  42  days  after  the 
rendition  of  the  Jodgmrait,  hence  after  the 
expiration  of  the  time  fixed  by  statnte.  In 
Board  of  Coun^  Commissioners  t.  Porter 
et  al.,  19  OkL  173,  02  Pac.  152,  in  passUig 
upon  the  question  before  us,  it  was  said  by 
the  court: 

"The  case  was  submitted  upon  the  pleadtn::8 
and  an  agreed  statement  of  facts.  There  was 
no  necessity  for  a  motion  for  a  new  trial.  Tli" 
case  went  to  the  court  upon  a  question  of  luw, 
the  facts  being  settled  by  stipulation,  and  tb« 
overruling  of  the  motion  for  new  trial  B&v«a 
no  question  for  review,  ond,  even  had  an  er- 
tension  been  given  at  the  time  the  motion  for 
new  trial  was  overruled,  it  woold  be  unaraiiing 
in  this  character  of  a  case." 

See,  also,  Stanard  v.  Sampson  et  ux.,  23 
Okl.  18,  99  Pac.  796;  Chicago,  R.  I.  &  P. 
Ily.  Co.  V.  City  of  Shawnee,  39  Okl  726i 
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136  Pac.  581.  See.  also,  Kansas  cases  to  the 
same  effect  cited  In  foregoing  opinions. 

As  the  proceedings  in  error  were  not  com- 
menced in  this  court  until  more  than  six 
months  after  the  rendition  of  the  Judgment, 
this  court  is  without  Jurisdiction  to  review 
the  Judgment  of  the  lower  court  Sumner  et 
aL  r.  Sherwood.  25  Okl.  70,  105  Pac.  642; 
Tishomingo  Electric  Light  &  Power  Co.  v. 
Harris,  28  OkL  10,  U3  Pac.  713;  State  Sav- 
ings Bank,  etc.,  v.  Bedden  et  al..  38  Okl.  444, 
134  Pac.  20 ;  Malloy  v.  Johnson  et  al.,  40  Okl. 
454,  139  Pac.  310;  Muskogee  Electric  Trac- 
tion Co,  v.  Howenstlne,  40  Okl.  643,  138  Pac. 
381.  139  Pac  524;  May  V.  Roberts,  40  Okl. 
659,  140  Pac.  399. 

The  former  action  of  the  court  in  denying 
the  motion  to  dismiss  should  be  overruled, 
and  the  appeal  dismissed. 

FEB  OUBIAM.   Adopted  In  whole. 


OHARIiES  T.  THOBNBCTROH  et  aL 
(Kg.  8120.) 

(Supreme  Court  of  Oklaboma.    Dec.  8,  1814.) 

(Byllahut      the  Court.} 

1.  Indians  (g  15*)— Alibhation  of  Lands— 
Khboixment  B£cobo8  —  Effect  as  Bvi- 

DENCE. 

Act  Cong.  UaT  27,  1908,  c.  199,  85  Sut 
313,  Id  part  provides ;  "  •  •  •  The  enroll- 
ment records  of  the  Commissioner  to  the  Five 
Civilized  Tribes  shall  hereafter  be  conclusive 
evidence  ai  to  tiie  age  of  said  citisen  or  freed- 
man."  HHd :  That  meh  act  hi  not,  nor  was  it, 
intended  to  be  a  rule  of  evidence;  but  the  pur- 

Suse  of  said  act  is  to  prescribe  terma  and  cos- 
itions  upon  which  members  of  the  Five  Civil- 
ized Tribes  of  Indians  may  alienate  tbeir  lands, 
and  to  preecribe  a  fixed  and  uniform  rule  by 
which  those  contracting  with  such  members  of 
said  tribes  could  determine  the  exact  date  mi- 
nors may  reach  tbeir  majority  for  the  purpose 
ai  aHmatlng  their  lands. 

TEA.  Note.— For  other  eases,  see  Indians.  Cent. 
Dig.  H  17, 28,  34,  37-44;  De&  DigTTlP] 

2.  iHnuna  (|  16*>— Aiaknattoh  or  Lani>— 
Opsbation  or  Statute  —  Hetboactive  Ef- 
fect. 

That  part  of  said  act  of  Congress  mention- 
ed in  the  foregoing  paragraph  has  no  application 

to  a  transaction  relating  to  a  sale  of  allotted 
land  concluded  prior  to  the  date  said  act  took 
effect. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  IMg.  Si  17,  29.  34,  87-^;  Dec.  DlgTl 
IB.*] 

8.  Indians  (S  16*)  —  AuazTAnoN  or  Allot- 
ment—Removal or  Bestbiction  —  Opsba- 
tion OF  Btatute. 

Act  Cong.  April  21,  1904,  c  1402,  33 
Stat  189,  removing  "  •  •  •  all  the  restric- 
tions upon  the  alienation  of  lands  of  all  allot- 
tees of  either  of  the  Five  Civilized  Tribes  of 
Indians  who  are  not  of  Indian  blood,  except  mi- 
nors, •  *  • "  authorized  a  freedman  citizen 
of  the  Creek  Nation  to  alienate  by  deed  her 
surplus  allotment  upon  attaining  ber  majority, 
though  a  minor  at  the  time  of  the  passage  of 
the  act 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  SS  17,  29,  34,  37-^ ;  Dec.  DigTI 
15.*J 


CommiBBloners*  Oplolon,  Dlrislon  No.  1. 
Error  from  District  Gonr^  Okmulgee  Coun- 
ty; Wade  S.  Stanfleld,  Judge. 

Action  by  Willie  Charles  against  Anna  C. 
Thomburgh  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Geo.  O.  Beidleman  and  Merwlne  ft  New- 
house,  all  of  Okmulgee,  for  plaintiff  in  error. 
Stanford  &  Cochran.  Harlan  Bead,  and  Mat- 
thews &  Ellison,  all  ot  Okmulgee,  for  defend- 
ants in  error. 

SHARP.  C.  Willie  caiarles,  a  cltisen 
freedman  of  the  Greek  Nation,  enrolled  as 
such,  on  September  24,  1904,  sold  and  by 
warranty  deed  sought  to  convey  title  to  12Q 
a<Tes  of  the  land  allotted  to  him  by  virtue 
of  his  said  dtlzensblp,  to  the  defendant  In 
error  Anna  C.  Tboraburgh.  Thereafter  and 
on  the  2l8t  day  of  October,  1804,  the  grantee 
in  said  first  above-mentioned  deed  sold  said 
land  to  the  defendants  A.  A.  Vi^rson  and  L. 
L.  Sessions.  October  IS,  1906,  said  last^mea- 
tloned  grantees  by  warranty  deed  sold  said 
land  to  the  defendant  the  Standard  Invest- 
ment  Company.  Thereafter  and  on  the 
21st  day  of  February,  1908,  said  company- 
by  warranty  deed  attempted  to  sell  and  con- 
vey title  to  said  land  to  the  d^oidant  Lb  &^ 
Skelton.  November  21,  1907,  the  allottee, 
Charles,  again  attempted  to  convey  said 
land,  by  making  a  deed  thereto  to  one  Wil- 
lie Bradford.  On  September  22,  1910,  said 
Bradford  executed  a  quitclaim  deed  to  his 
title  in  and  to  said  lands  to  the  plaintiff.  At 
the  trial,  on  the  part  of  the  deteoidants  in  er- 
ror, it  was  claimed  that  the  allottee,  Charles, 
became  21  years  of  age  on  September  8, 1904, 
or  prior  to  the  execution  of  the  deed  by 
Charles  to  Thomburgh.  On  the  part  of  the 
plaintiff.  It  was  contended  that  according  to 
the  rolls  of  the  Creek  freedmen,  certified  to 
by  tbe  acting  Commissioner  to  liie  Five  Civ- 
ilized Tribes.  Willie  Charles  was  14  years 
of  age  March  17, 1803,  hence  was  a  minor  on 
tbe  date  of  the  execution  of  the  Thomburgh 
deed.  The  case  was  tried  before  a  Jury ;  tbe 
sole  Issue  submitted  being  the  age  of  the 
plaintiff,  Willie  Charles,  on  September  24, 
1904.  Tbe  verdict  returned  was  that  on  said 
day  said  Charles  was  21  years  of  age. 

For  a  reversal  of  tbe  judgment  of  the  trial 
court,  plaintiff  relics  upon  two  alleged  er- 
tqxb:  (1)  That  tbe  enrollment  records  of  the 
Commissioner  to  the  Five  Civilized  Tribes 
were  conclusive  evidence  of  the  age  of  plain- 
tiff; and  (2)  that  on  September  24,  1904, 
the  restrlcttdbs  upon  Charles'  rlj^t  of  alien- 
ation had  not  been  removed. 

[1,  21  Tbe  first  question  Involves  the  deter- 
mination of  rights  which  accraed,  and  of  tbe 
effect  of  transactions  which  were  cwcluded. 
prior  to  the  passage  by  Congress  of  tbe  Act 
of  May  27,  1908  (35  Stat,  at  U  813,  c.  IW). 
in  which  it  Is  provided  that  the  enrollment 
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records  of  tbe  Commissioner  to  the  Fire  Civ- 
ilized Tribes  "shall  hereafter  be  concluslTe 
evidence  as  to  the  age"  of  any  enrolled  citizen 
or  freedtaian  of  those  tribes.  There  was  suf- 
ficient erldence,  If  competent,  In  view  of  tbe 
statute,  to  sustain  the  verdict  of  tbe  jury. 
Upon  It  defendants  relied  to  sustain  their 
title.  If,  however,  the  evidence  was  not 
competent,  and  the  court  erred  in  excluding, 
as  conclusive  evidence  of  the  age  of  Willie 
Charles,  the  enrollment  records  of  tbe  Com- 
missioner to  the  Five  Civilized  Tribes,  then 
clearly  the  judgment  of  tbe  trial  court  must 
be  reversed.  Aa  has  already  been  noted,  the 
transaction  was  one  that  was  concluded  prior 
to  the  passage  of  tbe  act).  The  exact  gniea- 
tl<m  presented  has  been  decided  by  this  court 
In  the  following  cases:  Williams  v.  Joins, 
34  Okl.  738,  126  Pac.  1013;  Rice  v.  Ruble, 
3»  Okl.  51,  134  Pac.  49 ;  Perkins  v.  Baker,  41 
Ofcl.  28S,  187  Pac  661;  Scott  v.  Brakel  et 
al.,  143  Pac.  SIO ;  PhllHpfl  et  al.  v.  ByM,  143 
Pac.  684;  Orayson  et  al.  v.  Dnrant  et  al., 
144  Pac.  692.  In  PbllUpB  et  al.  v.  Bytd,  su- 
pra, referring  to  that  part  of  the  act  of  May 
27,  1908,  providing  that  the  enrollment  rec- 
ords **sliall  hereafter  be  conclusive  evidence 
as  to  the  age"  of  said  citizen  or  freedman,- 
It  was  said: 

"That  part  of  said  act  of  Confess,  quoted, 
has  DO  application  to  a  transaction  relating  to 
a  contract  or  gale  of  lands  completed  prior  to 
the  date  said  act  took  elfect" 

In  similar  language.  It  was  said  In  Scott 
r.  Brakel  et  fiL,  supra: 

"In  the  determination  of  rl^ts  which  accrued 
and  the  effect  of  transactions  conclnded  prior 
to  May  27,  1908,  the  enrollment  records  M  the 
Gonunisrion  are  not  conduslve  evidence  of  the 

Se  of  any  Indian  dtixea  or  freedman  enrolled 
ereon." 

The  decision  of  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  in  Malone  et  al. 
V.  Alderdlce  et  al.,  212  Fed.  668,  Is  in  har- 
mony with  the  views  of  this  court ;  the  court 
In  that  case  citing  in  support  of  its  conclu- 
sion Williams  v.  Joins  and  Perkins  v.  Baker, 
supra.  It  was  there,  as  here,  insisted  that 
tbe  action  of  the  Commission  to  the  Five 
Civilized  Tribes  in  maidng  up  tbe  rolls,  un- 
der authority  given  It  by  tbe  various  acts  of 
Congress,  therein  reviewed,  was  conclusive 
of  the  age  of  the  allottee.  It  was  held,  how- 
ever, in  answer  to  this  contention,  that  tbe 
action  of  the  Commission  in  its  decisions,  re- 
citals, or  reports,  regarding  Issues  whose  de- 
termination was  not  indispensable  to  enable 
It  to  decide  who  should  be  enrolled,  what 
lands  should  be  allotted  to  those  enrolled,  and 
how.  was,  in  the  absence  of  special  legisla- 
tion, such  as  tbe  act  of  May  27,  1908,  without 
judical  or  other  conclusive  eCFect.  The  court 
said,  in  reaching  its  conclusion : 

"The  result  is  that  in  tbe  determination  of 
rights  which  accrued  and  of  the  effect  of  pro- 
ceedings which  were  concluded  prior  to  May  27, 
1908,  the  enrollment  records  of  the  Commis- 
sion are  not  conclusive  evidence  of  the  age  of 
any  Indian  cttiien  or  freedman"— citing  Heeler 
T.  Faulkner.  153  U.  8.  109,  U7.  118,  14  Sup. 
Ot.  770,  88  L  Bd.  6C8. 


In  our  opinion,  for  the  reasons  already 
stated,  tbe  enrollment  records  were  not  com- 
petent evidence  for  any  purpose,  and  sadi 
was  the  condiulon  reached  by  this  court  in 
Orayson  et  al.  v.  Dnrant  et  al.,  supra. 

[S]  It  Is  next  urged  that  Charles,  hqvlng 
attained  his  majority  subsequent  to  the  pas- 
sage of  the  Act  of  April  21,  1904  (33  Stat  ab 
L.  180,  c.  1402),  and  even  though  he  bad  be- 
come of  age  prior  to  September  24tb  of  said 
year,  could  not  alienate  bis  allotted  lands. 
Willie  Charles,  it  will  be  remembered,  was  a 
freedman  citizen  of  the  Creek  Nation.  The 
position  of  counsel  is  that  the  act  of  April 
21,  1904,  only  removed  restrictions  upon 
those  who  were  adults  at  the  time  of  the 
passage  of  the  act,  and  that  the  language 
of  tbe  statute  does  not  Include  those  who 
subsequently  became  of  age.  Tbe  act  ia 
this  regard  reads: 

"And  all  the  restrictions  upon  the  alienation 
of  lands  of  all  allottees  of  either  of  the  Fire  Cir- 
ilized  Tribes  of  Indians  who  are  not  of  Indiin 
blood,  except  minors,  are,  exc^  u  to  home- 
steads,  taweny  removed." 

Tbe  construction  urged  is  untenable.  Ob- 
viously, the  Intentloii  of  CangroBB  was  to 
pass  a  general  law  applicable  to  certain 
classes  of  allottees.  Those  who  were  of  law- 
ful age  at  the  time  of  its  paasage,  aa  well 
as  those  who  sabseqaently  attained  tbeir 
majority,  were  within  the  purview  of  the 
act  AU  others  were  exprrady  excluded 
from  its  operation.  Where  the  language  of 
a  statute,  as  in  the  presetat  case.  Is  in  gen- 
eral terms,  and  In  words  of  the  present 
tenae,  the  statute  will,  as  a  general  rule,  be 
construed  to  apply  not  only  to  things  and 
coiiditi(»u  exiatinK  at  Its  passage,  bat  will 
also  be  given  a  prospective  Interpretation,  by 
which  It  will  aiq>ly  to  such  as  come  into  ex- 
istence thereafter.  86  Cyc.  1235;  Fadfic 
Milling  &  EL  Ca  V.  City  of  Portland.  65 
Or.  349.  183  Pac.  72,76,4eUR.A.(N.  SO 
363;  Garter  t.  Coharie  Lbr.  Ca,  100  N.  C. 
8.  7S  S.  B.  1074;  Schns  v.  Powers-Simmon 
Co..  85  Minn.  447.  80  N.  W.  68,  69  L.  B.  A 
887. 

Construing  Clay's  Dig.  of  Alabanu.  112.  | 
47,  which  provided  that: 

"All  the  notes,  bills,  bonds,  or  other  eridence 
of  debt,  held  by  the  state  bank  or  branch  banks, 
payable  to  tbe  cashier,  or  the  person  who  has 
filled  the  office  of  cashier,  of  said  bank,  or  branch 
banks,  may  be  sued,  and  collected  In  the  name  of 
the  several  banks,  in  the  same  manner  as  if 
they  had  been  made  payable  directly  to  aaid 
bank,  or  branch  banks,  by  which  the  paper  baa 
been  taken  or  discounted," 

— the  Supreme  Court  of  that  state,  in  DstIs 
et  al.  V.  Branch  Bank  of  Mobile  12  Ala.  463, 
held  that  the  act  applied  equally  to  notes 
which  were  executed  at  the  time  of  Its  pas- 
sage, and  to  those  which  had  been  made 
since. 

In  United  States  v.  Shock  (C.  0.)  187  Fed. 
862,  which  involved  the  construction  ot  the 
various  acts  of  Congress  on  the  subject  of 
the  right  to  alleuate  lands  of  tbe  citizens  of 
the  Greek  Nation,  and  to  tax  tbe  same  wba 
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aUenablA,  the  United  BtatM  Coart  for  tbe 
Eastern  District  at  this  state,  In  passing  up- 
on the  omtentloD  beie  orged,  said: 

"For  ressoDB  laffloleitt  to  Coagsva,  It  saw  fit 
to  remove  reatrictloDB  from  the  surplua  lands 
of  all  adult  allottees  of  tbe  classes  mentioned. 
The  same  reasons  apply  with  eqoal  force  to 
thOM  BUbsequently  beoomiog  adolta  No  reason 
1b  snaested.  nor  Is  any  coDcelved,  for  making 
any  diBtlnction  betweoi  those  of  tbe  class  nam- 
ed who  were  of  age  on  April  21, 1904,  and  those 
sobaequently  beoominc  of  age.  To  make  such  a 
distlnctton  would,  I  think,  be  In  direct  violation 
of  the  plain  puipose  of  the  act.  *  *  *  In 
tiie  act  of  April  21.  lHOi,  the  class  Congress  has 
In  mind  conHsts  of  those  not  of  Indian  blood. 
It  excepts  minon  of  the  class  named,  from  the 
operation  of  the  law  merely  because  oi  their  mi- 
nority, and  DO  sound  reason  can  be  urged,  why, 
when  minors  of  tbe  class  named  become  ox 
age,  tlwjr  axe  not  within  the  purview  of  fb» 

In  Goat  et  aL  v.  United  States,  224  U.  S. 
468,  32  Sup.  Ct.  644,  66  L.  Ed.  841,  the  United 
States  had  brouglit  suit  to  cancel  certain 
conTeyances  made  by  Seminole  freedmcKi,  al- 
leged to  be  in  violation  of  existing  restric- 
'tlons  on  allenaticHi.  Tbe  broad  poeltlon  was 
taken  by  the  government  that  all  convey- 
ances of  the  land  allotted  to  members  of 
the  Seminole  Tribe  were  vcdd  because  made 
prior  to  the  date  of  patent,  tinder  the  agree- 
ment between  tbe  Commission  to  tbe  Five 
Civilized  Tribes  and  the  Semlnoles,  set  forth 
In  the  opinion.  The  court,  however,  directed 
attention  to  the  act  of  April  21,  1904,  re- 
moving the  restrictions  upon  alienation  hy 
adnlt  allottees  ct  the  Five  ClTlIlBed  Tribes 
who  were  not  of  Indian  blood,  of  lands  other 
than  homesteads.  It  does  not  aK>ear  from 
the  (pinion  when'  the  adolt  allottees,  whose 
conveyances  were  sought  to  be  canceled,  a^ 
tained  their  majority.  It  was,  however, 
beH  that  adult  grantors,  after  the  passage 
of  Qie  act  of  April  21,  1904,  stood  precisely 
in  the  same  position  as  though  they  had  re- 
ceived their  allotments  without  any  restric- 
tion upon  thtir  rl^t  to  alienate  the  interest 
thus  acquired.  The  conclusion  reacdted  by 
the  court  was:  (1)  That  tbe  bill  should  be 
sustained  so  far  as  it  related  to  convey- 
ances of  homestead  latads ;  <2>  that  It  should 
also  be  sustained  to  the  extent  that  It  was 
directed  against  conveyances  of  surplus 
lands  made  by  freedman  allottees  who  were 
minors,  and  thus  excepted  from  the  provi- 
slons  of  tbe  act  of  April  21,  1904,  and  those 
made  by  adult  allottees  prior  to  that  act; 
and  @>  that  so  far  as  the  bill  related  to 
conveyances  of  surplus  lands,  made  by  adult 
freedman  allottees.  subsequcAit  to  April  21, 
1904,  It  should  be  dismissed.  See,  also,  Dem- 
ftog  Investment  Co.  v.  United  Statoi,  224  U. 
S.  471,  82  Sup.  Ct  549,  66  L.  Ed.  847.  We 
find  nothing  In  these  recent  expressions  of 
tbe  Supreme  Court  limiting  the  right  to 
alienate  to  those  who  were  adults  on  April 
21,  1904,  and  do  not  believe  it  was  Intend- 
ed to  annoQOce  such  a  role. 


In  addition  to  that  part  of  the  act  already 
quoted,  tbe  further  provision  is  found: 

"  *  *  *  And  all  restrictions  apcm  the  alien- 
ation of  all  other  allottees  of  said  tribes,  except 
minors,  and  except  as  to  homesteads,  may,  with 
the  approval  of  the  Secretary  of  tbe  Interior, 
be  removed  under  such  rules  and  regulations  as 
the  Secretary  of  the  Interior  may  prescribe,  up- 
on application  to  the  United  States  Indian 
agent  at  the  union  agency." 

Girtog  effect  to  the  same  rule  of  constmc- 
tirat  insisted  upon,  the  Secretary  of  the  In- 
terior, under  this  provision  of  the  act,  would 
be  without  authority  to  remove  restrictions 
from  those  who  attained  their  majority  aft- 
er its  passage.  Sncb  was  not  the  intention 
of  CoDgress,  neither  can  the  po8ltl<Hi  be 
maintained  from  the  language  employed. 

Tbe  Judgment  of  the  trial  court  sbonld  in 
all  things  be  affirmed. 

PEB  CURIAM.  Adopted  la  whtOm. 


SNYDEB  T.  JOHNSON.    (No.  8486.) 
(Supreme  Court  of  Oklahoma.    Dec.  8,  1914.) 
(BvUalmt  by  the  0<mrt.) 

1.  TKNDOS  and  POBOHASn  (|884*)-J>KB'AULI 

BT  PDBoaaaBa— Bxaar  to  itBooTis  Mohkt 

Paid. 

Where  a  vendee  contracts  to  purchase  cer- 
tain real  estate,  and,  after  paying  a  part  4^  tbe 
purchase  price,  makes  default,  he  cannot  main- 
tain ui  action  to  recover  the  money  so  paid. 

[Ed.  Note.— Ftor  other  cases,  see  Vendor  and 
Purchaser,  Osnt  Dig.  |i  96N»80;  Dec.  Dig.  | 
334-  J 

2.  VBKDOE  ANO  PtTBCUASEB  ({  841*)— RESCIS- 
SION or  CoNTaAOT— SuFnciENOT  or  Evi- 
DBRCX. 

Evidence  examined,  and  held  insufficient  to 
sustain  an  all^ation  of' mutual  rescission  of  a 
contract  after  default  of  the  vendee. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  1008-1017;  Dec.  Dig. 
i  341.»1 

Commissioners*  Opinion,  Division  N&  1. 
Error  fr«n  District  Court,  Grant  County; 
W.  M.  Bowles,  Judge. 

Action  by  Gust  Johnson  agnlnst  S,  8.  Sny- 
der. Judgment  for  plaintiff,  and  defendant 
brings  error.   Reversed  and  remanded. 

F.  G.  Walling,  of  Tulsa,  and  C.  S.  Inger- 
Boll,  of  Medford,  for  plaintiff  in  error.  Sam 
P.  Rldlnga,  ot  Medford,  fw  defendant  in 
erro. 

RITTENHOUSB,  0.  On  June  10,  1909,  S. 
S.  Snyder,  plalntlfl  in  error,  who  was  defend- 
ant below,  sold  to  Gust  Johnson,  defendant  in 
error,  who  was  plaintiff  below,  the  southeast 
quarter  of  section  12  In  township  25  north, 
range  6  west  of  tbe  Indian  meridian,  for  a 
consideration  of  $13,000;  $9,000  to  be  paid 
In  cash;  and  the  balance  of  $4,000  secured 
by  morigage  due  In  one  year.  One  thon- 
sand  dollars  wbidi  was  to  be  applied  as  part 
payment  on  the  purchase  price  was  paid  at 
the  time  of  entering  into  the  contract  It  Is 
alleged  and  proven  that  after  making  said 
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was  unable  to  procure  funds  sufficient  to 
make  the  balance  of  the  cash  payment,  and 
was  thereby  unable  to  carry  out  his  part  of 
tile  contract  as  to  the  purchase  of  said  land ; 
that  said  deed  had  been  placed  in  escrow; 
and  that,  after  the  plaintiff  had  Inform- 
ed the  defendant  that  he  was  unable  to 
make  the  payment  to  carry  out  said  con- 
tract, Uie  defendant  withdrew  the  deed 
from  escrow,  and  demand  was  made  up- 
on him  to  refund  the  $1,000,  which  he  refus- 
ed to  do.  This  action  was  brought  to  recov- 
er the  $1,000  advanced  as  part  payment  on 
the  land.  At  the  conclusion  of  plaintiff's  tes- 
timony, defendant  filed  a  demurrer,  which 
was  overruled,  and  exceptions  sa?ed. 

[1,  2]  In  the  case  of  Battle  v.  Bank,  5  Barb. 
(N.  Y.)  414,  it  Is  said: 

"The  cases  in  which  a  yendee  Is  allowed  to  re- 
cover back  the  money  paid  on  a  contract  for  the 
purchase  of  real  estate,  where  the  contract  has 
been  rescinded,  are:  First,  where  the  rescission 
is  voluntary,  and  by  the  mutual  assent  of  both 
parties,  and  without  the  default  or  wronc  of 
either ;  second,  where  the  vendor  is  incapable  or 
uQwilling  to  perform  the  contract  on  his  part; 
or,  third,  where  the  vendor  has  been  guilty  oi 
frand  in  making  the  contract." 

In  the  case  of  Baston  v.  Clifford,  68  IIL  67, 
18  Am.  Bep.  547,  it  Is  said: 

"The  cases  wherein  the  vendee  may  maintain 
an  action  to  recover  back  money  paid  by  him 
under  a  contract  for  the  purchase  of  real  estate, 
where  the  contract  has  been  rescinded,  are: 
Mrst,  where  the  rescission  is  voluntary,  and 
with  the  matual  consent  of  the  iwrties,  and 
without  default  on  either  side;  second,  where 
the  vendor  cannot  or  will  not  perform  the  con- 
tract on  his  part;  third,  where  the  vendor  has 
b^n  guilty  of  fraud 'in  making  the  contract; 
*  *  *  fourth,  where,  by  the  terms  of  the  con- 
tract, it  is  left  in  the  purchaser's  power  to  re- 
scind it  by  any  act  on  his  part,  and  be  does  it ; 
fifth,  where  neither  party  is  ready  to  complete 
the  contract  at  the  stipulated  time,  but  each  is 
in  default" 

It  la  said  by  Sutherland  in  his  work  on 
Damages  (volume  2,  p.  586): 

"If  a  vendee  who  has  partly  performed  makes 
dehnlti  in  consequence  of  which  the  sale  falls 
of  consummation,  he  is  seldom  entitled  to  relief 
or  compensation  for  his  part  performance.  He 
cannot  recover  a  deposit  or  the  money  paid.  If 
the  vendor  has  in  his  hands  a  sum  paid  him  on 
the  contract  of  purchase  largely  in  excess  of  the 
damages  sustained  by  him  in  consequence  of 
the  loss  of  the  bargain,  he  may  retain  it,  be- 
cause, while  the  contract  subsists,  the  party  in 
default  cannot  recover  it,  or  any  enuivalent  of 
it,  in  damages,  the  vendor  not  bemg  in  default." 

In  the  case  of  Helm  v.  Rone,  141  Pac.  678, 
n'hich  was  a  case  where  the  defendant  In  er- 
ror was  the  owner  of  real  estate  in  Oklahoma 
City,  and  entered  Into  a  written  contract 
with  the  plaintiff  In  error  to  sell  the  same  to 
her,  slie  paying  $1,000  on  the  purchase  price 
and  agreeing  to  pay  $2,775  on  July  5,  1908, 
the  deed  to  be  put  In  escrow  and  be  delivered 
to  her  on  payment  of  that  sum.  The  contract 
provided  that  time  was  the  essence  of  the 
contract.  Pursuant  thereto,  the  purchaser 
took  possession  ot  the  proper^  and  collected 


slon  of  the  pm^erty  and  sold  It  to  another, 
whereupon  plaintiff  sued  to  recover  the  $1,- 
000,  but  the  court  held  that,  where  a  party 
advances  money  in  part  performance  of  an 
executory  contract  of  sale,  and  afterwards 
breaches  his  contract,  he  cannot  recover  the 
money  paid.  Hansbrough  v.  Peck,  72  U.  S. 
(5  Wall.)  497, 18  L  Ed.  520;  Green  v.  Green. 
9  Cow,  (N.  T.)  46;  Clock  v.  Howard  &  Wilson, 
etc.,  123  Cai  1,  55  Pac.  713,  43  L.  B.  A.  199, 
69  Am.  St  Bep.  17 ;  Downey  t.  Biggs.  102 
Iowa,  88,  70  N.  W.  1091. 

It  Is  contended  in  the  brief  of  plaintiff  In 
error  that,  after  default  was  made  by  the 
vendee,  there  was  a  mutual  rescission  of  the 
contract,  and  for  that  reason  the  defendant 
would  be  liable  for  the  money  advanced  as 
part  payment  of  such  contract  This  would 
be  true  if  there  were  anything  in  the  record 
which  would  substantiate  the  contention : 
but,  inasmuch  as  the  record  talis  to  disclose 
facts,  either  in  the  pleadings  or  the  evidence-, 
which  would  support  the  contention  that  there 
was  a  mutual  recission  of  the  contract,  we 
cannot  sustain  the  judgment  The  evidence 
shows  that  all  times  the  defendant  was  ready, 
willing,  and  able  to  perform  all  the  condi- 
tions of  the  contract,  and  that  It  was  through 
no  fault  of  his  that  the  default  was  made. 
The  taking  down  of  the  deed  from  escrow  aft- 
er the  defendant  had  informed  the  vendee 
that  he  was  unable  to  perform  his  contract 
was  not  such  a  mutual  rescission  as  would 
entitle  the  vendor  to  recover  the  money  ad- 
vanced on  the  purchase  price  of  such  land. 

We  therefore  conclude  that  the  court  erred 
in  overruling  the  demurrer  to  the  evidence, 
and  the  cianse  should  be  reversed  and  re- 
manded. 

PER  CURIAM.   Adopted  in  whole. 


ST.  LOUIS  &  8.  F.  B.  00.  T.  MOUNTS. 
(No.  8010.) 

(Supreme  Court  of  Oklahoma.  Dec  8,  1914J 
(Syllalttt  ly  the  Court.} 

1.  COUUEECB  (t  8*) — IhTERSTATK  ShXPUEHTS— 

State  ano  Feoebai.  Laws. 

Since  Act  Cong.  June  29,  1906,  c  3591, 
S  7,  34  Stat  593  (U.  S.  Comp.  St  1913.  S 
8592),  the  federal  statutes,  supplemented  by  the 
common  law  as  declared  by  the  federal  courts, 
have  superseded  all  state  laws  pertaining  to  the 
substantive  rights  ot  parties  to  an  interstate 
shipment  of  property;  but  in  respect  to  rem- 
edies and  procedure,  the  state  laws  are  applica- 
ble In  state  courts. 

[Ed.  I^ote.— For  other  cases,  see  Commerce, 
Cent  Dig.  li  5;  Dec.  Dig.  i  &  •} 

2.  CABBISBS  (I  177*)— iNTEBaTATK  SHIPMENTS 

— H0I.DE&  or  BiLi.  or  Lading— Bioht  of 
Action. 

Under  Act  Oong.  June  29,  1906,  e.  3591. 
7,  34  Stat  693  (U.  S.  Comp.  St  1913.  fi 
92).  the  only  new  right  of  action  given  the 
legal  holder  of  a  bill  of  lading  in  interstate 
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commerce  shipmeDta  is  as^lnrt  the  Initial  on>- 
cier,  where  the  primary  cause  ol  UabiUtj  is  np- 

«ii  the  subsequent  connectinK  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  775-789,  791-808;  Dec.  Dir.  I 
177.*] 

3.  ASSIONUBNTS  {|  24*)— Cabbiebs  (8  57*)— 
Claim:  p-ob  I^ost  Shipment— Assigheb  of 

BXIX  or  LADIN6 — BlOHT  OT  AOTIOIT. 

A  right  o£  actioa  against  an  intermediate 
or  terminal  connecting  carrier,  in  an  interstate 
sbipment,  for  loss  of  property  in  trttnilt  re- 
sulting from  its  negligence  is  sssignable;  and 
where,  as  a  result  of  such  iosa,  the  property 
does  not  exist,  and  whei«  the  bill  oC  lading  em- 
bracing the  same  has  been  surrendered  to  tbe 
carrier  by  the  shipper  In  order  to  obtain  de- 
livery to  him  of  other  property  embraced  in 
such  bill,  the  assignee  may  sue  in  bis  own 
name  upon  such  right  of  action  without  showing 
that  he  is  the  actual  holder  of  such  bill. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Oent  Dig.  M  42-46:  Dec.  Dig.  |  24:*  Car- 
lien,  Cent  Dig.  H  109-178;  Doa  Dig.  i  67.*] 

4.  Cabbxebs  a  158*]— limstoATB  SmpinifT— 
CoirraAor  lainTAXXon  or  Iaabiutt— Va- 

UDITT. 

In  an  interstate  shipment  oC  property,  a 
stipulation  limiting  the  carrier's  liability  to 
the  agreed  value  of  the  property  is  valid,  even 
when  loss  is  due  to  the  carrier's  negligence,  if 
tbe  shipper  himself  has  declared  the  value,  ex- 
pressly or  by  implication,  the  carrier  accepting 
the  same  in  good  faith  as  the  real  value,  and  the 
rate  of  freiglit  being  flxtd  in  acoordance  tiiere- 
with. 

[Ed.  Note.— For  other  cases,  see  Carriers, 

Cent.  Dig.  »  603-667.  699-708%,  708-710, 
718,  718%:  Dec.  Dig.  S  158.*] 

6.  Cabbibbs  (H  158,  189*)— Intebstatb  Shup- 

IfENT— UNDEBVArtrATION  — COHTBAOT  LHO* 
TATIOH  or  tilABIUTT— VAUDITY. 

An  undervalaetlon  of  property  in  fixing 
interstate  freight  rates  based  upon  value,  where- 
by the  shipper  obtains  a  lower  tariff  rate  than 
the  actual  value  of  the  property  requires,  is 
probibited  liy  lair;  &nd  a  stlpoIaUoD  m  a  shlp- 
per's  c<Httnct  for  the  release  of  a  carrier  from 
liability  for  Iosa  of  the  property  in  excess  of 
the  amount  at  which  such  property  is  so  nnder- 
valued,  if  the  carrier  has  actual  knowledge  of 
■uch  nndervaluatlon,  la  Told,  and  cut  neither  be 
made  the  basis  of  an  acticm  nor  of  a  ddense. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I|  162.  663-667,  699-7031^.  708- 
710.  718,  718%,  854,  855,  859-865;  Dec  Dig. 
fl  i58,  189.*] 

6.  CABBIEBS    (I  189*>— INTEBSTATE  SHIPMENT 

— U  NDEEVAI.UATION— Estoppel. 

Where  there  has  been  an  unlawful  declared 
or  agreed  uDdervaluation  of  property  In  fixing 
tariff  rates  in  interstate  shipments  without  the 
actual  knowledge  thereof  on  the  part  of  the  car- 
rier, the  Bbipper  is  estopped  to  recover  more 
than  such  declared  or  agreed  value. 

[Ed.  Note—For  other  cases,  see  Carriers, 
Cent  Dig.  St  162,  854.  856,  859-865;  Dec  Dig. 
{  189.  •} 

7.  Cabbiers  (I  163*)  — Loss  or  Intebstatk 

ShIPUENT— BUBDEIT  OE  PbOOP— HeLEABB  OF 

LiABiLTrr. 

The  burden  is  upon  an  interstate  carrier, 
who  has  negligently  lost  property  in  transit, 
claiming  a  release  to  the  amount  of  the  ship- 
per's declared  or  agreed  value  of  such  property, 
to  prove  all  the  facts  essential  to  such  defense, 
including  a  valid  stipulation  of  release. 

[Ed.  Note.— For  other  cases,  see  Oarriera, 
Cent.  Dig.  iS  722-726;  Dec  Dig.  |  163.*]  j 


&  Apfkax.  AitD  Bbbob  M  926,  1000*)— Bn- 

DENCE  (i  474*)— HAMCLEaa  EbBOR— COMPE- 
TE NCT  —  Tai-ux— Pbbsuhptions— OpiNion 

Evidence. 

A  farmer  70  years  old,  who  has  bought 
sold,  and  handled  horses,  practically  all  his  life, 
and  who  testifies  that  he  knows  tbe  market 
value  of  bis  own  stallion  in  qnestion,  is  prima 
facie  qualified  to  state  the  value  of  tbe  same. 

(a)  It  is  not  reversible  error  to  permit  such 
farmer  to  state  further  that  he  paid  $1,500  for 
such  stallion. 

(b)  It  appearing  that  such  testimony  was  giv- 
en at  the  place  where  defendant  carrier  was 
bound  to  have  delivered  soch  stallioD,  and  that 
Huch  witness  resided  wlttiin  five  miles  thereof, 
it  will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  such  witness  referred  to 
such  place  as  tiie  place  of  such  valuation. 

[Ed.  Notc^For  other  cases,  Eee  Appeal  and 
Error,  Cent.  Dig.  M  1068.  1060,  1279.  2899. 
3729,  3780.  373.V3747.  41(8-4157.  4166:  Dec. 
Dig.  K  926,  1050:*  Evidence,  Cent  Dig.  SS 
2106-^19;  Dec.  Dig.  |  474*] 

9.  Tbial  d  388*)— Vebdict— CONffTBUCnOK. 

In  an  action  for  fl,700  as  the  value  of  a 
stallion,  where  tbe  only  evidence  of  value  was 
the  testimony  of  the  ovmer  that  tbe  stallion 
was  worth  fljSOO,  a  verdict  for  "the  sum  of 
#(12.00)  twelve  hundred"  will  be  construed  to 
be  a  verdict  for  $1,200. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  IS  784,  786;  Dec  Dig.  |  333.*] 

(AdHtUmol  BylUbiu  hy  SdiiorM  Btag.} 

10.  Cabbiebs  (I  66*)— "Bill  of  Laoino"— 
Neooti  ability. 

A  "bill  of  lading"  stands  as  a  substitute, 
and  represents  the  goods  described  therein,  and. 
although  not  a  negotiable  instrument  in  tbe 
full  sense  in  which  that  term  is  applied  to  bills 
and  notes,  the  transfer  of  the  bill  passes  to  the 
transferee  the  transferror's  title  to  the  goods 
described. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1«8;  Deo.  Dig.  |  66.* 

For  other  definitions,  see  Words  and  Phrase«, 
First  and  Second  Series,  BUI  of  Lading.} 

CommlsstonerB'  Opinton,  Dfvlsion  No.  1. 
Error  from  District  Court,  TUlman  Gonnty; 
J.  T.  Jobnson,  Judge. 

Action  by  John  H.  Momits  against  tbe  St 
Louta  San  Francisco  Railroad  Company, 
for  the  value  of  a  stallion  alleged  to  have 
been  negligently  killed  In  transit  In  an  In- 
terstate shipment  Judgment  for  plalntlfr  ft>r 
$1,200  and  defendant  brings  error.  Affirmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinsctimldt,  Fred  E-  Suits,  and  B.  H.'  Fos- 
ter, all  of  Oklahoma  City,  for  plaintiff  In  er- 
ror. Mounts  &  Davis,  of  Frederick,  and  Gray 
&  McVay,  of  Oklaboma  City,  for  defendant 
In  error. 

THACKER,  C.  Plaintiff  In  error  will  be 
designated  as  defendant  and  defendant  in 
error  as  plaintiff,  in  accord  with  their  re- 
Bpective  titles  in  the  trial  court 

The  essential  facts,  when  not  stated,  are 
necessarily  presupposed  by  the  proposltious 
stated  and  the  questions  discussed  in  this 
opinion,  and  will  therefore  be  understood. 

[1]  Under  section  3898,  Stat  1893,  and  sec- 
tion 4268,  Stat  1890  (secUoua  4681  and  6740, 
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In  the  present  case,  wnere  the  rlgnt  is  to  re- 
COTOT  ot  a  cfflnmoQ  carrier  for  tbe  negligent 
killing  of  a  BtalUon  In  transit  from  a  place  In 
anotber  state  to  Frederick,  Okl.,  the  pteln- 
tlfl,  aa  assignee  of  John  Caasldy,  tbe  ownor 
and  ablpper,  Is  entitled  to  maintain  ttiis  ao- 
tlou  against  the  defendant  because  it  ariaes 
ont  of  the  contract  of  shipment  and  la  not 
a  pnre  tort,  notwithstanding  tbe  acticm.  as 
brought,  is  not  tm  the  contract  and  sounds 
in  tort  Oblcago.  B.  I.  ft  P.  R.  Co.  t.  Bank- 
ers' Nat  Bank.  82  Okl.  290.  122  Pac.  499; 
Kansas.  M.  ft  O.  B.  Oa  Shutt  24  OkL  96. 
104  Pac.  61.  138  Am.  St  Rep.  870.  20  Ann. 
Caa.  25S.  Alao  see  1  B.  O.  L.  |  7.  p.  321,  and 
Hobbs  T.  Smith,  27  OkL  880.  llfi  Pac.  347.  34 
li.  B.  A.  (N.  S.)  eOT. 

[2]  Under  the  Carmack  amoidment  (Act 
June  29.  1906,  c  8601,  |  7,  84  Stat  683  CU.  S. 
Comp.  St  1913.  I  8892]).  to  the  Interstate 
Conunerce  Law  (Act  Feb.  4, 1887,  c.  104,  S  20, 
24  Stat  386),  the  right  of  action  against  an 
Initial  carrier  is  extended  to  cases  where  the 
primary  cause  of  liability  Is  upon  a  snbse- 
quent  conne<;ting  carrier  and  in  favor  of  the 
lawful  bolder  of  the  receipt  or  bill  of  lading 
issued  by  the  carrier;  bat  It  is  farther  pro- 
vided that  such  initial  carrier  may  recover 
from  such  connecting  carrier  "tbe  amount  of 
sncb  loss,  damage,  or  injury  as  it  may  be  re- 
quired to  pay  to  the  owners  of  sucb  prop- 
erty, as  may  be  evidenced  by  any  receipt 
judgment,  or  transcript  thereof."  Except  as 
to  tbe  said  extension  of  the  right  of  action  to 
tbe  cases  specified  above,  which  is  tbe  only 
new  right  given  tbe  shipper  by  tbe  Carmack 
amendment,  that  amendment  is  merely  affirm- 
atory  of  the  pre-existing  law  In  this  respect. 
36  Cyc.  1073-1077;  U.  S.  v.  Barnes,  222  U.  S. 
613,  32  Sup.  Ct  117,  56  L.  Ed.  291;  Hendrtx 
V.  U.  S.,  219  U.  S.  70,  31  Sup.  Ct  193,  55  L. 
Ed.  102;  Great  Nortbem  R.  Co.  v.  V.  S., 
208  U.  S.  462,  2S  Sup.  Ct  313,  62  L:  Ed.  567. 

[10]  Under  tbe  former  law,  as  well  as  tbe 
present  law,  bills  of  lading  stood  as  tbe  sub- 
stitute and  representative  of  tbe  goods  de- 
scribed therein,  and,  although  not  "negotia- 
ble instruments"  in  tbe  full  sense  in  which 
that  term  is  applied  to  bills  and  notes,  the 
transfer  of  tbe  bill  passed  to  tbe  transferee 
the  transferror's  title  to  tbe  goods  described. 
6  Cyc.  424  ;  4  Elliott  on  Railroads,  1426,  1428; 
1  Hutchinson,  Carriers  (3d  Ed.)  175 ;  Tbe  Car- 
los F.  Roses,  177  U.  S.  655,  20  Sup.  Ct  803, 
44  L.  Ed.  929;  The  Telegraph  v.  Gordon,  14 
Wall.  258,  20  L.  Ed.  807;  Conard  v.  Atlantic 
Insurance  Co.,  1  Pet  386,  7  L.  Ed.  189;  Pol- 
lard V.  Vinton,  105  U.  S.  7,  26  L.  Ed.  998; 
North  Pennsylvania  R,  Co.  v.  Commercial 
Nat.  Bank,  128  U.  a  727.  8  Sup.  Ct  266;  31 
L  Ed.  287. 

[3]  Ab  against  an  Intermediate  or  termi- 
nal carrier,  U  may  be  that  by  reason  of  such 
designation  of  tbe  lawful  holder  of  the  bill 
of  lading  as  having  tbe  right  of  action  against 


of  the  property  aa  evidenced  by  tbe  receipt  or 
bill  of  lading,  where  there  la  no  Judgment 
evidencing  anch  ownership;  bat  u  against 
an  Intermediate  or  terminal  carrier,  the  right 
of  action  is  not  necesaarlly  evidenced  by  the 
receipt  or  bill  of  lading,  and  the  owner  of 
the  property  or  hla  assignee  of  the  canse  of 
action  Is  prima  fade  entitled  to  sue. 

It  would  seem,  If  we  are  correct  in  assom- 
fng  that  tbe  goierally  known  and  uniform 
practice  of  sncb  carriers  la  to  require  a  sur- 
render of  the  bill  of  lading  aa  a  condition 
precedent  to  a  delivery  of  freight  to  the  con- 
signee, that  tbe  bills  in  this  case  were  de- 
livered to  the  defendant  when  John  Caaaldy 
received  and  paid  the  extra  frdght  charges 
for  the  other  and  remaining  property  em- 
braced In  the  same  shipment  at  Frederick, 
which  extra  charges  tbe  defendant  claims 
were  in  correctloa  ct  an  error  in  wdg^t  vro- 
vlded  for  In  anch  bills.  If  defendant  baa 
such  possession  ffiC  these  bills,  it  seems  certain 
that  John  Cassldy's  assignment  of  his  cause 
of  action  would  operate  to  give  tbe  plaintiff 
the  right  to  sue,  such  cause  of  action  being 
tbe  only  right  that  Burvives  tbe  death  of  the 
stallion.  Indeed,  if  the  right  of  action  is  nec- 
essarily In  the  bolder  of  tbe  bill  of  lading,  it 
would  seem  that  such  assignment  by  a  holder 
would  operate  as  an  equitable  assignment  of 
the  bill  itself,  and  constitute  tbe  assign'ee  the 
equitable  holder;  and,  iinder  the  practice  in 
this  state,  there  appears  to  be  no  obstacle  to 
an  action  by  such  equitable  bolder  in  his 
own  nama  We  do  not  understand  the  state 
laws  to  be  superseded  by  tbe  federal  to  re- 
spect to  remedies  and  procedure,  nor  except 
In  respect  to  the  substantive  rights  of  the 
parties  to  sucb  shipments.  Prlgg  v.  Pennsyl- 
vania, 16  Pet.  539,  10  L.  Ed.  1060;  Bank  of 
Alabama  v.  Dalt(m,  9  How.  522,  13  L.  Ed. 
242 ;  Dulles  v.  Jones,  9  How.  530.  18  L.  Ed. 
245;  McGoon  v.  Scales.  8  Wall.  23, 19  L  Ed. 
645. 

[8,  t]  A  farmer  70  years  old,  who  has 
bought  sold,  and  handled  horses  practically 
all  his  life,  and  who  testifies  that  be  knows 
tbe  market  value  of  bis  stallion,  is  prima  facie 
qualified  to  testify  as  to  the  value  of  the 
same ;  and  It  was  therefore  not  error  to  per- 
mit John  Cassldy  to  so  testify  In  this  case. 
St  Louis  &  S.  F.  B.  Co.  V.  Young,  30  Okl. 
588,  120  Pac.  099. 

Nor  was  it  reversible  error  to  permit  him 
to  teeLify  that  he  paid  $1,500  for  tbe  stalUon 
three  years  before  It  was  killed.  H.  L.  Bur^ 
gess  and  anotber  v.  Felix,  140  Paa  1180. 

It  appearing  that  Mr.  Cassldy  at  the  time 
lived  at  (or  within  five  miles  of)  Frederick, 
which  was  the  place  ot  desttnatlm  ot  tbe' 
stallion  when  negligently  killed,  and  the  place 
where  the  trial  was  hcdd,  it  will  be  meaomed, 
in  the  abaoica  of  anything  ai^iearlng  to  the 
contrary,  that  his  testimony  given  in  such 
trial  at  that  place  as  to  the  value  ot  Ot»  Btal- 
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lion  rtferred  to  its  ralne  at  each  place ;  and 
there  was  tberefore  no  error  in  this  respect 
Lachner  Bros.  t.  Adams  Express  Co.,  72  Mo. 
▲pp.  1& 

[7]  Tbe  burden  Is  upon  the  defendant 
carrier,  claiming  release  by  stipulation  with 
the  shipper  from  liability  for  any  amount  In 
excess  of  f  100.  which  Is  less  than  tbe  actual 
value  of  the  property)  in  an  Interstate  ship- 
ment, to  proTe  all  the  facts  essential  to  such 
defense.  4  B.  G.  U  020;  Louisville  &  N.  R. 
Co,  V.  Tharpe,  11  Ga.  App.  465,  75  S.  E.  677 ; 
Irby  T.  Southern  Express  Co.,  96  S.  O.  354; 
80  &  B.  613;  IntemaUooal  &  Q.  N.  R.  Co. 
et  aL  T.  Bathblath  et  al.  (Tex.  Civ.  App.)  167 
S.  W.  761.  And,  of  course,  he  must  show  a 
valid  releaM  of  liability  tor  the  actual  loss 
lUBtained  Id  uoeu  of  said  |10a  4  B.  a  U 
020. 

[4-1]  Under  the  Carmack  amendment  (Act 
June  29.  1906,  c  8681^  i  7,  S4  Stat  693  [U.  S. 
Comp.  St.  1913, 1 S592])  to  the  Interstate  Com- 
merce Law  (Act  Feb.  4.  18S7.  c  104.  8  20,  24 
Stat  SSSi  these  statutes  supplemented  by 
the.  common  law  as  declared  by  the  federal 
courts,  where  such  common  law  Is  not  incon- 
sistent with  such  statutes,  are  the  sole  meas- 
ure of  the  rij^ts  and  duties  of  both  shipper 
and  common  carrier  in  Interstate  shipments 
of  property.  Adams  Express  Co.  v.  Cronin- 
ger,  226  U.  S.  491,  33  Sup.  Ct  148.  57  L.  Ed. 
314,  44  L.  B.  A.  (N.  S.)  257 ;  Wells  Fargo 
ft  Ca  T.  Nelman-Marcus  Co.,  227  U.  S.  469, 
88  Sup.  Ct  267,  67  L.  Ed.  600;  Kansas  City 
Southern  By.  Co^  v.  Carl,  227  U.  S.  639,  33 
Sup.  Ct  391,  57  L:  Ed.  683;  Missouri,  K.  ft 
T.  Ry.  Cou  V.  Harrlman  Bros..  227  U.  S.  667, 
88  Sup.  Ct  397,  67  L.  Bd.  600;  Great  North- 
em  By.  Co.  V.  O'Connor,  232  U.  S.  608,  34 
Sup.  Ct  380,  58  L.  Bd.  703;  Chicago,  R.  I. 
&  P.  By.  Ca  T.  Cramer.  282  U.  S.  490.  34  Sup. 
Ct  883,  58  L.  Ed.  697;  Atchis(m,  T.  &  S.  F. 
By.  Ca  V.  Bobinson,  233  U.  S.  173,  84  Sup. 
Ct  656,  68  L.  Ed.  901 ;  also,  Chicago,  B.  L  & 
P.  By.  Co.  et  al.  v.  J.  B.  Harrington  et  al., 
143  Pac.  325;  St  Louis  &  S.  F.  B.  Ca  v. 
Bilby,  35  Okl.  589,  130  Pac.  1088;  Missouri, 
K.  ft  T.  By.  Co.  V.  Walston,  37  OkL  617,  133 
Pac.  42;  St  Loula  &  S.  F.  By.  Co.  v.  Zicka- 
fooae,  89  Okl.  802, 185  Pac.  406. 

A  -common  carrier  engaged  in  Interstate 
commerce  may  limit  his  liability  to  a  value 
of  the  property  declared  or  agreed  to  by  the 
shipper,  when  the  contract  is  fairly  entered 
into  for  the  lawful  freight  rate,  and  neither 
rebating,  talae  billing,  discrimination,  nor 
preference  is  chargeable  to  sudi  carrier.  See 
cases  last  above  cited. 

Although  a  hone  killed  was  worth  ^1^200 
or  $1,000  a  tranqroTtatiui  contract  between 
the  owner  and  the  defendant;  limiting  the  de- 
fendan^B  liability  as  carrier  to  an  agreed 
value  of  flOO,  la  ordinarily  valid  and  bind- 
ing; but  In  action  fbr  more  damages,  such 
UmltatlML  appears  from  tbe  above  cited  cases 
to  bftve  bera  aUowed  and  allowaUe  as  a  d9- 
fOofle  only  iip<m  tbe  grounds  of  and  when  the 
facts  show  an  estoppel.  In  the  present  case 


the  Initial  carrier  knew  the  stalllfHi  was 
worth  more  than  $100  and  should  not  be  ship- 
ped at  a  released  value  rat&  See  all  cases 
last  above  cited,  and  especially  the  follow- 
ing: Adams  Express  Co.  v.  Cronlnger,  supra; 
Wells  Fargo  ft  Co.  v.  Nelman-Marcus  Ca, 
supra;  ir^naaa  cnty  Southern  By.  Co.  v.  Carl, 
supra;  and  Atchison,  T.  &  S.  F.  By.  Co.  v. 
Bobinson,  soimi,  which  reverses  same  case 
in  36  Okl.  436,  129  Pac.  20,  and  which  was 
authority  for  reversal  of  Atchison,  T.  &  S. 
F.  By.  Co.  V.  Moore,  36  Okl.  433,  129  Pac. 
24,  In  the  United  Statra  Supreme  Court 

A  schedule  of  freight  rates  duly  filed  with 
the  Interstate  Commerce  Commisalon,  which 
has  not  been  sueiioided  nor  disapproved,  fixes 
and  determines  the  legal  rates  that  must  be 
charged  for  interstate  shipments.  In  the 
Matter  of  Beleased  Bates,  13  Interst  Com. 
Com'n  B.  660 ;  Kansas  City  Southern  By.  Co. 
V.  Carl,  supra,,  and  other  federal  cases  dted 
above. 

Good  faith  Is  required  In  applying  the  legal 
rates  to  commodities;  and  any  contract  in- 
tentipnally  made  for  an  Interstate  shipment 
of  freight  upon  a  false  classification  or  un- 
dervaluation, and  therefore  at  more  or  lees 
than  the  legal  rate,  is  Illegal  and  v<^d  in 
this  respect  See  cases  already  cited,  espe* 
dally  the  two  last  above,  and  Wells  Fargo 
ft  Oa  V.  Nelman-Marcus  Co.,  supra. 

Bebatlng  and  false  billing  are  prohibited 
and  made  criminal  offenses.  U.  S.  Comp. 
St  1913,  S  8074;  Kansas  City  So.  By.  Ca 
V.  Carl,  supra;  Great  Northern  B.  Ga  t. 
O'Connor,  supra;  AbOiiBon,  T.  A  a.  F.  B.  Ca 
V.  Bobinaim,  supra. 

A  stipulation,  limiting  tbe  carrier's  Uablll^ 
to  the  agreed  value  of  the  pn^wrty.  Is  valid, 
even  when  loss  is  due  to  the  carrier's  negll- 
gence,  if  the  shipper  has  himself  declared  the 
value,  expressly  or  by  implication,  the  car^ 
rier  accepting  the  same  in  good  faith  as  the 
real  value,  and  ttie  rate  of  freight  being  fixed 
In  accordance  tha%with.  In  the  Matter  of 
Released  Bates,  13  Interst.  Com.  Com'n  R. 
650;  also  Adams  Express  Co.  v.  Cronlnger, 
supra,  and  other  cases  next  following  same. 

The  actual  value  of  property  is  the  only 
lawful  basis  In  fixing  Interstate  freight  rates 
upon  value;  and  a  stipulation,  limiting  a 
carrier's  liability  to  an  undervaluation  by  the 
shipper  in  consideration  of  a  reduced  freight 
rate.  Is  v<AA  if  the  carrier  accepted  sudi  un- 
dervaluation and  gave  sudi  reduced  •  rates 
with  actual  knowledge  thweof.  In  the  Mat- 
ter of  Beleased  Bates,  supra;  Adams  Express 
Co.  T.  CronlngOT,  supra;  and  other  cases 
next  following  same. 

In  Adams  Express  Co.  v.  Crtminger,  supra, 
whidi  dtes  13  Interst  Com.  Com'n  B.  560,  the 
carrier  did  not  know  the  value  of  the  proper^ 
ty,  and  the  shipper  was  denied  the  right  to 
recover  more  than  the  dedared  value,  up- 
on which  he  obtained  a  lower  rate,  in  con- 
sideration of  ills  release  of  the  carrier  from 
liability  above  that  amount,  np«i  the  ground 
of  estiviwl  (H1I7.  Tbm  other  cases  dted  above. 
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In  Kansas  City  8.  B.  Go.  v.  Carl,  sapra, 
which  also  cites  13  Interst  Com.  Com'n  R. 
650,  It  Is  said: 

"But  when  a  shipper  delivers  a  packaRe  for 
sbipmeot  and  declares  the  Tolne.  ^ther  upon  re- 
quest or  Toluntarily,  and  the  curler  makes  a 
rata  aecordinf;l7i  the  shipper  is  estopped,  upon 
plain  principles  ot  justice,  from  recovering,  in 
case  of  loss  or  damage,  any  greater  amount 
Th«  same  principle  applies  If  Qie  value  be  de- 
clared in  the  form  of  a  cootracL  If  auch  a 
valuation  be  made  in  good  faith,  for  the  purpose 
of  obtaining  the  lower  rate  applicable  to  a  ship- 
ment of  the  declared  value, -there  is  no  ezemp- 
tiiw  from  carrier  liability  doe  to  negligence  for- 
bidden by  tiie  atatnte  when  the  shipper  is  lim- 
ited to  a  recovery  of  the  value  so  declared. 
The  ground  upon  which  such  a  declared  or 
agreed  value  is  upheld  is  that  of  estoppel 

*  *  *  Ibe  valoatimi  declared  or  agreed  npon 
as  evidenced  by  the  contract  of  shipment  upon 
which  the  published  tariff  rate  is  applied  must 
be  conclusive  in  an  action  to  recover  for  loss 
or  damage  a  greater  sum.  In  saying  this  we 
lay  on  one  side,  as  not  here  involved,  every 
question  which  might  arise  when  it  is  shown 
that  the  carrier  intentionally  connives  with  the 
shipper  to  give  him  an  illegal  rate,  thereby  caus- 
ing a  discrimination  or  preference  forbidden 
by  the  positive  terms  of  the  act  of  Congress  and 
made  punishable  as  a  crime.  *  •  *  When 
there  are  two  published  rates,  based  upon  dif- 
ference in  value,  the  legal  rate  automatically  at- 
taches itself  to  the  declared  or  ■agreed  value. 
Neither  the  intentional  nor  accidental  misstate- 
ment of  the  applicable  published  rate  will  bind 
the  carrier  or  shipper.  The  lawful  rate  is  that 
wliich  the  carrier  must  exact  and  that  which 
the  shipper  must  pay." 

In  Wells  Fargo  &  C&  t.  Nelman-Marcua 
Co.,  supra.  It  is  said: 

"  •  •  •  This  defense  rested  upon  the  mis- 
representation as  to  the  real  vaiue  declared  only 
in  the  carrier'a  receipt,  and  tiierefore  involved 
the  consegnenees  of  the  undervaluation  by 
which   an  unlawful  rate  had  been  obtained. 

♦  *  •  But  the  shipper  *  *  ♦  did  declare 
and  represent  that  the  value  did  not  exceed  that 
sum,  and  did  obtain  a  rate  which  he  is  to  be 
annmed  to  have  known  was  based  upon  that 
as  the  actual  value." 

Id  Missouri.  K.  &  T.  B7.  Co.  v.  Uarrlman 
Bros.,  supra,  It  Is  said: 

"If  he  (the  shipper)  knowingly  declares  an 
undervaluation  for  the  purpose  of  obtaining  the 
lower  of  two  pnhlisbea  rates,  he  thereby  ob- 
tains an  advantage,  and  canaes  a  discrimination 
forbidden  and  made  nnlawfnl  by  the  first  sec- 
tion of  the  Elkins  Act  of  February  19,  1&03." 

Also  see  Webster  v.  Union,  etc.,  Co.  (D.  C.) 
200  F6d.  B97,  and  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Rodgers,  16  N.  M.  120,  113  Pac.  805,  as  to 
distinction  between  an  arbitrary  and  Inade-' 
gnate  valuation  and  an  agreed  valuation. 

These  cases  show  that  the  consideration 
which  a  carrier  receives  for  giving  the  lower 
of  two  rates  Is  not  a  limitation  of  liability  to 
on  nndervalnatlon  of  the  property,  but  to  its 
tencluslvely  fixed  actual  valne  which  the 
carrier  ttius  knows  before  flie  carriage  is 
begun  and  the  protection  It  tbxm  has  against 
claims  In  excess  thereof. 

And  If  the  carrier,  knowing  of  tracSx  under- 
Tahiati<m  of  the  commodity  carried,  connives 


part  of  such  contract,  he  or  any  succeeding 
carrier  will  not  be  permitted  to  plead  sach 
void  release  as  an  estoppel  to  a  recovery 
of  the  full  amount  of  his  damages  in  an  ac- 
tion by  the  shipper,  sounding  in  tort,  for  the 
negligent  loss,  damage,  or  injury.  16  Cyc. 
720-721;  also  Id.  706-708.  Neither  an  ac- 
tion nor  a  defense  can  be  predicated  upon 
such  Illegal  provisions  of  the  contract;  but 
the  right  of  the  defendant  to  predicate  his 
defense  upon  it  la  alone  Involved  here. 

We  now  come  to  consider  a  stipulation  to 
the  same  effect  In  the  other  contract  relied 
upon  by  the  defendant  as  limiting  Its  liability 
to  $100.  In  this  second  contract,  that  Is,  the 
one  made  by  the  shipper  directly  with  the 
defendant  at  St  Louis  for  the  remainder  of 
the  route  of  transit,  the  liability  of  the  car- 
rier Is  limited  to  the  declared  value  of  9100; 
but  the  value  of  the  four  cows  does  not  ap- 
pear to  have  been  declared  or  otherwise 
agreed,  and  the  stipulation  of  release  from 
excess  liability  therefor  appears  void.  St. 
Louis  &  S.  F.  R.  Co.  T.  Ostrander,  66  Ark. 
567,  52  S.  W.  435.  In  the  printed  matter 
the  back  of  the  blU  of  lading.  It  la  recited 
that— 

"ratings  given  herein  are  based  upon  declared 
valuations  by  shippers  not  exceeding  the  ftillow- 

ing: 

*  *  •  Xlach  cow  $30.00.  •  •  *  Aeents 
will,  in  all  instances,  see  that  (Clipper's  valua- 
tions are  filled  in  in  blank  spaces  left  for  tiiat 
purpose  in  application  attaiched  to  the  con- 
tract.  •  • 

But  the  value  of  these  cows  was  omitted 
from  the  blank  space  In  the  application  In- 
tended for  such  valuation  when  declared  or 
agreed  upon;  and  we  do  not  think  the  re- 
cital on  the  back  of  the  contract  a  part  of 
the  contract  itself,  in  view  of  such  omission 
and  the  nature  of  such  release  stipulations. 
A  stipulation  In  a  contract  between  a  ship- 
per and  a  carrier  that  no  action  for  the  re* 
covery  of  "any  claim"  by  virtue  of  such  con- 
tract shall  be  sustainable  unless  commenced 
within  six  months  next  after  the  cause  of 
action  shall  accrue  is  valid  and  binding,  un- 
der the  Carmnclc  amendment,  cited  supra. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Harriman  Bros., 
supra.  But,  as  such  contractual  llmitaUoa 
was  not  specially  pleaded  nor  In  any  manner 
put  forward  as  a  defense  In  the  trial  court, 
althongh  appearing  from  one  of  the  contracts 
attached  as  an  exhibit  to  the  defendant's  an- 
swer and  introduced  In  evidence  by  it,  the 
same  may  not  be  here  urged  for  the  first 
time.  Bete  v.  Wilson,  17  Ofcl.  3SS,  87  Pac 
844;  Texas  &  P.  Ry.  Co.  v.  Reeves,  90  Tex. 
499,  89  S.  W.  S64;  Frey  v.  N.  T.  Cent.  &  H. 
By.  Ca,  114  App.  Div.  747.  100  N.  Y.  Snpii. 
220 ;  Louisville  ft  N.  Ry.  Co.  t.  GnnnlnRham, 
88  111. 'App.  289;  Micballtschke  t.  Wells  Far- 
go ft  Co.,  118  Cal.  688,  GO  Pac  849;  Gibson 
T.  Atlantic  Coast  Line  By.  Co.,  88  S.  a  800, 

70  a  B.  icea 


Okl.) 


WESLEY  T. 


DIAMOND 


1041 


Id  an  actton  for  91,700  aa  tte  value  ot  a 

stalHou,  v'hcii  the  only  evidence  of  value  Is 
the  testimony  or  the  owner  that  the  stalUon 
was  w-jrth  ?l^t  a  verdict  fdr  "the  sum  of 
#(12.00)  twelve  hundred"  will  he  construed 
to  be  a  verdict  for  $1,200,  as  a  verdict  for 
money  only  conld  properly  have  been  return- 
ed and  a  verdict  tax  only  $12  would  be  for 
an  on  reasonably  small  amount  and  unau- 
thoriKed. 

The  Juflsment  of  tbe  trial  conrt  Bhonld 
therefore  be  atltrmed. 

FEB  GCBIAM.  Adopted  In  wtaola 


AStHGBAFT  t.  HOITBTT.    (No.  8166.) 
(Supreme  Court  of  Oklahoma.    Dec.  8,  1914.) 

(SylUtbut  hy  the  Court.) 

1.  MOBTGAOIS  ({  452*)  —  FOKECLOBUBE  —  PE- 
TITION— AixEQATiON  OP  Title. 

In  an  action  to  foreclose  a  mortgage,  It  is 
not  necessary  for  the  plaintiff,  in  his  petition, 
to  set  forth  with  particularity  the  character  of 
title  held  by  an  aoverse  party  In  the  mortgaged 
premises. 

[Ed.  Note.— For  other  cases,  see  M<»1:saceB, 
Cent  Dig.  8  1318;  Dec  Dig.  |  462.«] 

2.  ISiniAllS  (S  16*)— ALIBKATIOIT  OT  IiANnS— 
MOBTOAQE  OV  Oil.  AND  Oas  LBASB— Af  FBOV- 

Ai.  OF  Secrktabt— Necessity. 

Under  Act  Cong.  March  3,  1905,  c.  1479, 
38  Stat.  1061,  the  approval  of  the  Secretary  oi 
Interior  was  not  necessary  to  the  validity  of  a 
mortgage  of  an  oil  and  gas  lease  in  the  Osage 
Nation. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  i  45;  Dec.  Dig.  |  16.*] 

8.  FOBECLOSURE  OF  Olt,    AKD    OAS  LBABE— 

SumciEncT  OF  Frrmoii. 

Petition  examined,  and  htld  to  state  a 
cause  of  action. 

GoDUBlssioners*  Opinion,  Divtslon  No.  1. 
Error  from  District  Court,  Osage  County; 
B.  H.  Hudson,  Judge. 

Action  by  George  M.  Davla,  trustee,  against 
James  B,  MoCCett  and  another,  tor  foredloaure 
of  mortgage,  In  wUch  Samuel  Afihcraft  In- 
tervened. Judgment  f<nr  defoidauts,  and 
intervener  Inrings  error.  Reversed  and  re- 
manded. 

Norman  Barker,  of  BartlesvlUe,  for  idaln- 
tiff  in  error. 

TBACKEB,  0.  This  is  an  appeal  by  Sam- 
uel Ashcraft,  an  intervener,  from  a  Judg- 
ment sustaining  the  demurrer  of  James  S. 
Moffett,  a  defradant,  to  the  petition  of 
George  M.  Davis,  trustee,  against  the  Phlla- 
delphla-Osage  Oil  Company  and  said  James 
S.  Moffett,  defendants,  to  recover  of  the  said 
Phlladelptaia-Osage  Oil  Company  fl5,000  on 
its  30  tKinds,  In  ttae  principal  sum  of  $600 
each,  theretofore  Issued  by  it,  and  to  fore- 
close against  the  said  Phlladelphia-Osage  Oil 
Company,  as  mortgagor,  and  said  James  S. 
Moffett,  as  Its  successor  In  right  of  property, 
the  former's  mortgage  at  the  same  time  is- 
sued by  it  to  the  plaintiff  as  trustee  for  the 


benefit  of  any  and  all  penooa  who  mlgbt 
therrafter  become  lawful  benders  of  said 

bonds. 

Samuel  Ashcraft  Intervened,  as  the  lawful 
bolder  of  12  of  said  bonds,  and  asked  for  an 
Independent  foreclosure  of  said  mortgage  on 
his  own  behalf,  alleging,  among  other  things, 
that  the  plaintiff  Is  an  officer,  to  wit,  secre- 
tary, and  a  director,  of  said  Phlladelphia- 
Osage  Oil  Company,  and  that  said  James  S. 
Moffett  Is  not  acting  in  the  best  Interest  of 
the  bondholders,  etc.,  and  that  plaintiff  took 
no  action  to  protect  the  interest  of  the  bond- 
holders, notwithstanding  Intervener's  protest 
The  Intervener  further  asked  that  $9,000  of 
the  amount  prayed  for  by  plaintiff  be  set 
aside  to  him,  and  that  the  remaining  $6,000 
be  adjudged  to  the  Int^vener  hlmsell 

The  mc»tgage  embraced  all  the  property, 
including  all  franchises  and  rights,  of  the 
said  Phlladelphia-Osage  Oil  G(»npany,  includ- 
ing a  leasehold  estate  In  the  foUowbig  lands, 
to  wit: 

"Lots  numbered  two  hundred  and  two  (202) 
and  two  hundred  aod  uinety  (200),  section 
nineteen  (19),  township  twenty-five  &S)  north, 
range  ten  (10)  east,  and  sections  seventeen  (17), 
eighteen  (18),  nineteen  (19),  and  twenty  (20), 
in  township  twenty-two  (22)  north)  range  nine 
(9)  east." 

[1-3]  The  petitioner  and  the  intervener 
have  brought  separate  appeals  to  this  court; 
and  the  recent  and  not  yet  officially  reported 
opinion  of  this  court,  including  the  syllabi.  In 
the  case  of  Geo.  M.  Davis,  Trustee,  Plaintiff 
in  Error,  v.  James  S.  Moffett,  Defendant  iu 
Error,  144  Pac.  607,  in  which  the  former's  ap- 
peal has  been  recently  decided,  should  be 
adopted  as  the  opinion,  Including  tbt  syllabi, 
of  the  court  in  this  case.  The  essential  facts 
and  the  questions  of  law  urged  are  tbo  same 
In  that  case  as  In  the  present  case. 

Following  the  opinion  in  Davis,  Trustee, 
Plaintiff  in  Error,  v.  Moffett,  Defendant  in 
Error,  supra,  this  case  should  be  reversed, 
and  remanded  for  proceedings  In  accord  with 
the  views  therein  and  herein  expressed. 

PEB  CURIAM.   Adopted  In  whole. 


WESLEY  V.  DIAMOND  et  al.    (No.  358S0 
(Supreme  Court  of  Oklahoma.    July  14,  1914. 
Behraring  Denied  Dee.  22.  1914.) 

(Syllaiiu  By  the  Court.) 

1.  Deeds  (j  78*)— Validitt— Question  fob 
Coi'BT— Action  tob  Cancellation. 

Where  the  cancellation  of  a  deed  is  sought 
on  the  ground  that  it  was  not  joined  in  by  the 
husband,  and  the  execution  and  acknowledg- 
ment thereof  by  the  wife  is  admitted,  its  va- 
lidity is  a  question  of  law  for  the  court  to  de- 
termine, and  is  not  a  prwcr  question  to  be  sub- 
mitted to  the  jury. 

[Ed.  Note.— -For  other  cases,  see  Deeds,  Cent. 
Dig.  S  648;  Dec.  Dig.  §  78.*] 

2.  Appeal  and  Ebbob  (8  1002*)— Veboiot^ 
CoNFLiCTlNa  Evidence. 

Where  a  deed  is  attacked  on  the  ground 
that  its  execution  was  a  forgery,  and  the  is- 
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me  of  fact  aa  to  wbetber  audi  deed  was  a  (or- 
eery  ia  fairly  aabmitted  to  the  jury,  and  the 
jury  upoD  conflicting  testimony  finds  that  such 
deed  was  not  a  forgery,  if  the  evidence  is  aaffl- 
dent  to  support  their  finding,  the  verdict  will 
not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SI  3935-3037;  Dec.  Dig.  | 
1002.*] 

8;  Cahobiutioh  of  Inbtbukbnts  (I  51*)— 
Action  vob  Oahcei-lation— Instbuctiohb 
— Bbhtb  and  PBonra. 

Where  plaintiff  sues  for  the  cancellation 
of  a  deed  on  the  ground  that  It  was  a  forgery, 
and  tor  renta  and  profits  allied  to  be  due  irom 
and  after  the  date  of  sucb  deed,  and  the  court 
properly  aubmita  to  the  jury  the  taane  aa  to 
whether  such  deed  was  a  forgery,  It  is  not  im- 
proper for  the  court  to  instruct  the  ja^  that 
if  they  Qnd  from  the  evidence  that  such  deed 
was  not  a  forgery,  they  need  not  conaider  the 
qnwtton  of  rents  and  proflta. 

[Ed.  Note.— For  other  caaea,  see  Oaneellatton 
of  Inatnnnenta,  Cent.  Dig.  |  108;  Dec.  Kg.  | 
51.*] 

OommisstonerB*  Oplnioa,  DlVldon  No.  2. 
Error  from  District  Court,  Hughes  Goonty; 
John  Garutbers,  Judge. 

Action  by  Mary  Ann  Wesley  against  W.  D. 
Diamond  and  another  fbr  the  cancellation  of 
certain  deeds.  Judgment  for  def^dants. 
and  plaintiff  brings  error.  Affirmed. 

Hurst  &  Nichols  and  Lewis  C.  Lawson, 
all  of  Holdenvllle,  for  plaintiff  in  error.  J. 
R.  Witty  and  Mann,  Rogers  &  Harris,  all  of 
HoIdenviUe,  for  defendant  In  error. 

HARRISON,  C.  [1-3]  This  action  was  be- 
gun In  the  district  court  of  Hughes  county  by 
Mary  Ann  Wesley  against  W.  D.  Diamond 
and  G.  W.  Swansou  for  the  cancellation  of 
certain  deeds,  to  wit:  One  dated  October  2, 
1900,  executed  by  Mary  Ann  Wesley  to  W.  D. 
DiamoDd,  conveying  an  undivided  one-half 
Interest  In  a  certain  tract  of  land  which 
was  an  allotment  of  a  deceased  child  of  said 
Mary  Ann  Wesley  and  her  husband,  Roley 
Wesley;  another  was  a  deed  from  the  plain- 
tiff and  her  husband,  Boley  Wesley,  to  the 
entire  tract  in  question;  and  the  Uilrd  was 
a  deed  dated  September  25,  1906,  fr<Hn  de- 
fendant Diamond,  conveying  tbe  same  land 
to  his  codefendant,  Swanson.  The  respec- 
tive groands  upon  which  plaintiff  sought  can- 
cellation of  said  deeds  were:  That  the  deed 
of  October  2,  1006,  from  Mary  Ann  Wesley 
to  W.  D.  Diamond,  was  void  because  on  the 
date  of  Its  execution  she  was  a  married 
woman  and  such  deed  was  not  joined  In  by 
her  husband,  and  that  she  was  not  exam- 
ined separate  and  apart  from  her  husluind 
in  the  acknowledgment  of  such  deed;  that 
the  deed  dated  May  16,  1908,  executed  by 
yiary  Ann  Weedey  and  her  husband  to  W. 
D.  Diamond,  for  the  entire  allotment,  was  a 
foi^ery;  and  that  the  deed  from  Diamond 
to  Swanson,  dated  September  25,  1908,  was 
void  for  want  of  con^eratlon,  and  was  ex- 
ecuted by  Diamond  to  Swanson  in  order  to 
defraud  plaintiff  of  her  rights  In  the  land. 


She  further  ooos^t  recovery  tea  zcfeits  and 

profits  from  such  land  tnm  October  2,  1908. 
to  the  time  of  the  trial. 

The  cause  coming  on  for  trial,  plaintift 
having  d«nanded  a  Jury,  which  was  granted, 
the  Avldenoe  of  the  putles  was  introduced, 
and  tbe  qaeeOflm  of  fact  submitted  to  the 
Jury  as  to  whether  the  deed  of  May  16, 1906, 
conveying  the  entire  tract  to  W.  D.  DUmond, 
was  a  forgery ;  tbe  court  Instructing  the  Jozy 
that  if  they  found  from  the  evidence  that 
such  deed  of  May  16,  1908,  was  a  forgery, 
then  they  Should  consider  the  question  of 
rente  and  pntfttB  undo*  tbe  erldenee  In  the 
case,  and  In  effect  instructing  them  that  if 
they  found  trom  the  evldffliee  that  sodi 
deed  of  liay  16L  lOOBt  was  not  a  foTsery, 
tbea  tbej  need  not  conslda'  the  qnestUm  at 
rents  and  proflta.  The  court  further  In- 
stnu;ted  the  Jury,  and  properly  so,  that  tbe 
eicecntion  of  the  deed  of  October  2,  1906. 
from  Mary  Ann  Wesley  to  W.  D.  Diamond, 
to  an  undivided  one-half  intnest  In  the  land 
In  question,  having  he»  admitted,  tlie  validi- 
ty of  sucb  deed  was  a  question  of  law  Cor 
tbe  court,  and  that  the  Jury  should  not  con- 
sider same. 

The  plaintiff  alleged  in  her  petltiwi  thnt 
tbe  deed  of  May  16,  1906,  was  a  forgery; 
that  she  had  never  signed  such  a  deed ;  that 
on  said  date,  May  16,  1908,  she  bad  signed 
an  Instrument  which  defendant  Diamond 
represented  to  her  was  a  "statement  of  the 
names  and  ages  of  her  dilldren ;  and  that 
she  had  signed  no  other  Instrument.  When 
she  took  tbe  stand  as  a  witness  In  her  own 
behalf,  sbe  testified  snbstantlally  to  tbe  alle- 
gations in  the  petition,  namely,  that  tbe  sign- 
ing of  the  paper,  purporting  to  be  a  state- 
ment of  the  names  and  ages  of  her  children, 
was  the  only  Instrument  she  bad  signed. 
Upon  sucb  Instrument  being  submitted  to  her 
In  cross-examination,  showing  same  to  have 
been  signed  and  acknowledged  on  July  18, 
1908,  she  admitted  that  sbe  had  signed  same ; 
and  upon  the  deed  In  question  of  the  date  of 
May  16,  1908,  being  submitted,  she  acknowl- 
edged that  It  was  her  signature,  and  upon 
redirect  examination  sbe  acknowledged  to 
signing  another  paper,  which  she  maintained 
defendant  Diamond  had  represented  to  her 
was  a  letter  written  for  some  purpose  to 
the  appellate  courts. 

On  the  other  hiCnd,  Diamond  himself  testi- 
fied, and  Introduced  corroborating  testlm(aiy 
tending  to  show,  that  the  deed  In  question 
of  May  16,  1908,  was  read  over  to  her  and 
fully  explained,  and  that  sbe  had  executed 
and  acknowledged  same  with  full  knowledge 
of  its  slgniilcance  and  purport  It  also  ap- 
pears from  the  testimony  that  she  was  a 
woman  of  average  intelligence,  and  could 
read  and  write,  and  that  sbe  was  seven- 
elghths  white  blood.  Thus  the  testimony  (vs 
to  whether  or  not  the  deed  In  question  was 
a  forgery  was  very  conflicting.    The  court 
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submitted  ttds  Issae  to  tbe  Jury  in  the  fol- 
lowing instructioii: 

"  •  •  •  On  the  other  allegationg  of  fraud 
as  set  forth  in  plaiiitiff*8  petition,  and  whether 
or  not  the  plaiDtiff  did  in  fact  oxetiitu  the 
porported  deed  of  tbe  Wth  day  of  May,  1908, 
or  whether  the  same  was  actually  signed  by 
the  plaintiff  and  her  husband,  Roley  Wesley, 
or  WDPther  the  aame  is  or  is  oot  a  rorgory,  I8 
for  you  to  determine  ih  the  li;;ht  of  the  in- 
atructioQB  here  given  an.l  tlie  f\i'li"'[K'(?  olTcred 
by  both  sides. 

"If  you  believe  from  the  evidence  that  the 
deed  of  May  16,  1908,  waa  in  fact  signed  by 
the  plaintiff  and  her  hnsband,  knowing  the 
same  to  be  a  deed  to  her  land,  or  that  she 
read  tbe  same  over,  or  bad  an  opportunity  t* 
do  so,  and  that  the  contents  thereof  waa  ex- 
plained to  her  before  ita  execation,  then  you 
should  return  a  verdict  for  the  defendant.  If 
she  executed  the  deed,  and  waa  told  by  Diamond 
what  the  purpose  of  her  signing  it  was,  the 
mere  fact  that  she  did  not  fully  understand  all 
of  its  terms  would  not  warrant  you  in  Bet- 
ting the  deed  aside,  or  in  returning  a  verdict 
for  the  plaintiff;  nor  would  you  be  warranted 
in  finding  for  the  plaintiff  upon  mere  suspicion 
or  allegations  of  fraud,  without  clear  and  posi- 
tive  proof  that  the  execution  or  signature  to 
the  dead  was  fraudulently  obtained. 

"Bat  if  you  believe  from  a  fair  preponder- 
ance of  the  evidence  that,  though  the  signa- 
tares  to  the  deed  of  May  16,  1908,  of  the 
phi  in  tiff  Mary  Ann  Wesley  and  Boley  Wesley 
were  obtained  by  fraudulent  misrepresentations 
made  on  the  part  of  Diam<nid,  that  the  instru- 
ment they  were  signing  was  another  and  dif- 
ferent instrument  contaTniog  a  statement  about 
tbe  alleged  Bgea  of  their  children,  and  that 
tbe  character  and  contents  of  the  deed  was  not 
explained  to  them,  nor  they  were  not  told  what 
it  waa,  and  they  signed  the  same  under  the  ap- 
prehension and  belief,  from  statements  made 
by  Diamond,  that  it  related  to  a  paper  writing 
containing  tbe  ages  and  names  of  their  children, 
or  the  letter  about  which  the  plaintiff  has  of- 
fered testimony,  and  not  the  deed,  the  deed 
would  be  a  forgery,  and  void,  although  the  sig- 
natures themselves  might  be  genuine;  and  if 
you  so  find  you  should  return  a  verdict  for  tbe 
plaintiff. 

"The  fact  that  the  defendant  Swanson  may 
have  subsequently  purchased  the  land  would 
not  protect  him  as  against  the  plaintiff's  right 
to  recover,  if  you  believe  from  the  evidence  that 
the  signature  of  the  plaintiff  and  Roley  Wesley 
were  obtained  under  such  circumstances  as  de- 
tailed in  the  paragraph  above." 

Under  this  InstructioD,  after  hearing  the 
conflicting  testimony  ofl!ered  by  the  parties  to 
tbe  action,  the  jury  returned  a  verdict  in 
favor  of  defendants.  Whereupon  the  court 
rendered  Judgment  Id  favor  of  defendants, 
and  from  such  Judgment  plaintiff  appeals 
uroQ  nine  assignments  of  error,  each  of 
which  Is  presented  and  argued  at  length  un- 
der several  subdivisions.  But  as  we  view 
the  case,  under  the  evidence  and  the  instruc- 
tions of  the  court,  there  is  but  one  material 
Question  Involved,  and  tliat  is  whether  the 
deed  of  May  16,  1908,  was  a  forgery.  If  It 
were  not  a  forgery,  then  tbe  land  In  ques- 
tion was  legally  conveyed  to  Diamond,  and 
the  question  of  the  deed  to  the  one-half  In- 
terest, dated  October  2,  1906,  and  the  deed 
from  Diamond  to  Swanson,  dated  September 
26,  1908,  and  also  the  question  of  rents  and 
profits,  become  wholly  immaterial.  How- 


ever, under  the  au&ority  of  AdUpa  r.  Ar- 
nold et  aL,  82  Okl.  167,  121  Pac.  186^  the 
deed  of  October  2,  1906,  from  plalntift  to 
Dlamcmd,  was  valid  as  between  the  parties. 
But,  as  stated  above,  if  the  Jury  found  un- 
der the  facta  fairly  submitted  to  them  that 
the  deed  of  May  16.  1908,  was  not  a  forgery, 
but  was  a  valid  deed,  then  the  question  of 
the  first  deed  to  Diamond,  and  of  the  deed 
from  Diamond  to  Swanson,  becomes  wholly 
Immaterial.  We  believe  the  Issue  as  to 
whether  the  deed  of  May  16,  1906,  was  a 
forgery  was  fhlrly  submitted  to  the  Jury  un- 
der the  conrt^B  Instmctlona ;  at  least  we 
percdve  no  error  in  such  instructloiis  to 
plalntltTs  prejudice,  and  the  testimony  in 
support  of  Uie  fact  that  plaintiff  executed 
such  deed  with  full  knowledge  of  its  pur^ 
port  Is  sufficient,  it  the  Jury  believed  It,  to 
support  their  finding  in  favor  of  defendant 

We  find  no  substantial  errw  in  the  record, 
nor  any  Justifiable  reason  for  reversing  the 
Judgment 

The  Judgment,  therefore^  i>  affirmed. 

PBIB  C0BIAH.   Adopted  In  whole. 


In  xe  BABTLBSVnjiB  WATER  CO. 
(No.  4644.) 

(Supreme  Court  of  Oklahoma.    Dec  8,  1914.) 

TaXATIOH  (I  40S*)  —  ASSBSWXNT  BT  STATE 

Board  of  Equaijzation— SumcixircT  of 

Evidence. 

Appellant  made  a  return  to  tbe  State  Board 
of  Equalisation  of  its  property  for  taxation  tor 
tbe  year  1912.  valued  at  $52,988m  The  state 
board  raised  the  value  to  $110,000.  Appellant 
was  thereupon  notified  to  show  cause  why  Its 
property  should  not  be  assessed  in  the  amount 
to  which  it  was  raised.  Appellant  appeared 
and  protested,  which  protest  was  heard  and  the 
board  made  a  final  order,  assessing  said  prop- 
erty in  the  sum  of  $100,000.  From  this  action 
of  the  board,  this  appeal  is  prosecuted.  Hon. 
J.  F.  King  was  appointed  by  this  court  as  ref- 
eree to  take  the  testimony  and  make  and  file  his 
findings  of  fact  The  referee  finds  that  the  fair 
cash  value  of  appellant's  property  on  February 
1,  1912.  was  $100,000,  and  recommends  that  the 
order  of  the  state  board  assessing  said  property 
in  said  amount  be  affirmed.  Held  that,  after 
an  examination  of  the  record  and  evidence,  it 
appears  that  the  findings  of  the  referee  are  raa- 
sonably  sustained  by  the  evidence,  and  the  same 
are  confirmed,  and  the  action  of  the  state  board 
is  likewise  affirmed. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  S8  876-883;  Dec.  Dig.  i  493.*] 

Appeal  from  State  Board  of  Equalizatioa; 
J.  P.  King,  Referee. 

Appeal  by  the  BartlesviUe  Water  Com- 
pany from  the  assessment  of  its  assets  and 
property  by  the  State  Board  of  Equalization 
for  the  year  1912.  Beport  of  referee  that  the 
property  was  properly  assessed  confirmed, 
and  action  of  State  Board  of  Equalization 
affirmed. 
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Sherman,  Veaa^  ts  O'Meara,  of  Tnlaa,  for 
appellant  Ohaa.  West,  Atty.  Gen.,  and  S.  I. 
McEIlhoea,  Asat  Atty.  Gol,  for  the  State. 

RIDDLE,  J.  This  Is  an  appeal  from  an 
order  of  the  State  Board  of  EQuallzatlon,  as- 
sessing and  raising  the  assessment  of  appel- 
lant's property,  consisthig  of  a  waterworks 
plant  In  the  city  of  BartlesvUle.  Upon  filing 
the  petition  on  appeal,  Hon.  J.  F.  King,  of 
Newklrk,  was  appointed  referee  to  take  the 
testimony  and  make  his  findings  of  fact  and 
conclusions  of  law,  and  file  same  in  this 
court.  In  pursuance  to  said  appointment,  the 
referee  heard  the  evidence,  and  on  the  27th 
day  of  April,  1914,  filed  his  report  The 
grounds  of  appeal  are,  substantially,  that  on 
the  16th  day  of  August  1912,  and  over  ap- 
pellant's protest,  the  State  Board  of  Equal- 
ization proceeded  to  hear  said  matter  and 
raise  the  assessment  on  appellant's  property 
from  the  sum  of  $59,600  to  the  sum  of  5100,^ 
000.  It  is  alleged  that  this  raise  was  made 
arbitrarily  and  without  any  legal  evidence 
to  authorize  It 

Appellant  filed  exceptions  to  the  report  of 
the  referee,  which  exceptions  are,  substan- 
tially, as  follows:  (1)  Because  the  same  are 
not  really  findings  of  fact,  but  a  blended  find- 
ing of  law  and  fact.^  (2)  The  finding  shows 
the  gross  earnings,  beginning  February  1, 
3911,  and  ending  January  31,  1912,  were 
$27,208.01,  and  the  total  expense,  excepting 
improvements  for  the  same  period,  was  $13,- 
191.35,  leaving  net  $14,016.66,  and  finding 
that  this  would  leave'  6  per  cent,  upon  a  val- 
uation of  $100,000,  and  leave  $8,000  for  de- 
preciation of  its  plant  (3>  Excepts  to  the 
finding  that  no  evidence  was  offered  to  show 
what  the  gross  or  net  earnings  of  the  com- 
pany were  for  any  series  of  years;  and  ap- 
pellant contends  that  the  evidence  does  show 
that  said  company  had  made  sufilcfent  to 
pay  Interest  on  its  bonded  Indebtedness  from 
Its  resources.  (4)  Excepts  to  the  finding  that 
the  company  had  $78,300  of  stock  at  par 
value,  and  bonds  issued  for  $75,000,  and  that 
therefore  the  fair  cash  value  of  its  proper- 
ty, estimated  at  the  price  it  would  bring  at 
a  fair  voluntary  sale,  was  $100,000.  (5)  Ex- 
cepts to  the  conclusion  of  law  that  the  find- 
ing of  the  State  Board  of  Equalization  should 
be  approved  that  the  actual  cash  value  of  the 
property  of  appellant  on  the  1st  day  of  Feb- 
ruary, 1912,  was  $100,000. 

We  are  unable  to  find  In  the  record  any  of 
the  proceedings  of  the.  State  Board  of  Equal- 
ization. There  is  no  case-made  filed  in  this 
court,  but  appellant  prosecutes  this  appeal 
by  filing  Its  petition  on  appeal  under  section 
7869,  Rev.  Laws  1910,  which  provides: 

*'In  order  to  perfect  bis  appeal,  the  part;  ap- 
pealing shall  me  a  notice  of  his  appeal  with 
the  county  clerk  of  the  county  wherein  the  as- 
sessment was  made,  if  appeal  be  taken  from 
the  connty  board  of  equahzadon,  and  with  the 
secretai?  of  state,  if  from  the  state  board  of 
equalisatioD.  In  such  notice  shall  be  stated 
the  grounds  of  appeal." 


BEPOBTEB  (OkL 

It  eeemB  under  Qils  Beellon  a  case-made  Is 
not  necessary  in  order  to  bring  tbe  matter 
before  this  court.  In  the  absence  of  any 
evidence  to  the  contrary,  we  necrasarlly 
presume  that  tiie  proceedings  before  the  state 
board  were  regular,  and  Its  oonclnslon  sus- 
tained by  the  evidence^  'BAa  cause,  however, 
Is  before  us  upon  exceptions  to  the  referee's 
report,  and  we  must  consld^  It,  witboot  re- 
gard to  the  evidence  before  the  state  board, 
excettt  'as  it  may  be  disclosed  in  the  record 
here.  We  have  examined  all  tlie  eridsiQe  tak* 
en  before  the  referee,  and  are  of  the  oiiiniai 
that  the  same  is  saffldemt  to  sustain  the  find- 
ing of  the  referee.  While  the  testimony  is 
rather  indefinite,  uncertain,  and  general,  yet 
there  is  suiBdait  evidence  mimuiting  the 
finding,  and  also  to  snstatn  tlie  contusion 
reached  by  tbe  State  Board  of  EqualisaUon. 
It  Is  aliased  that'  the  actkm  of  tbe  state 
board  was  arbitrary,  yet  there  la  nothing 
before  us  that  wonid  tend  to  sustain  this 
contention.  It  la  true  said  board  may  not 
have  strictly  fallowed  tiie  rules  of  evidence 
and  procedure  as  required  In  fbe  trial  of 
cases  in  courts;  but  we  apprehend  this  would 
not  be  necessary.  Section  8,  art  10,  of  the 
Constitution,  provides: 

"All  property  whicA  may  be  taxed  ad  valorem 
shall  be  assessed  for  taxation  at  its  fair  cash 
value,  estimated  at  the  price  it  would  bring 
at  a  fair  voluntary  sale.   »  •  •** 

It  will  be  seen  from  this  provision  that  the 
frainers  of  the  Constitution  never  intended 
that  the  oflScials  whose  duties  are  to  assess 
property  for  taxation  should  do  more  than 
estimate  tbe  reasonable  fair  cash  value  of 
the  property.  To  do  this,  it  is  necessary  that 
they  have  sufficient  information  before  them 
to  sustain  the  estimate  so  made.  The  par- 
pose  is  that  all  property,  as  nearly  as  may  be, 
should  be  assessed  at  Its  fair  cash  value; 
that  is,  at  its  fair  cash  value,  to  be  estimat- 
ed. It  la  the  duty  of  the  taxing  officers, 
when  tbe  matter  is  before  them,  and  the 
court,  when  a  party  feels  aggrieved  and 
brings  the  matter  In  the  manner  provided 
by  law  before  the  court,  to  see  that  no  in- 
justice hsB  been  done.  If  It  reasonably  ap- 
pears that  the  value  placed  upon  the  proper- 
ty of  the  person  appealing  Is  reasonable, 
and  that  no  substantial  injustice  has  been 
done  such  party,  the  case  will  not  be  revers- 
ed for  Informality  or  Irregularity  which  does 
not  affect  the  substantial  rights  of  such  par- 
ty. Certain  exhibits  were  Introduced  before 
the  referee,  the  first  of  which  seems  to  be 
a  report  or  balance  sheet  of  date  September 
30,  1912,  which  was  prepared  and  famished 
by  th^  auditor  and  treasurer  of  apjMllant, 
and  shows  the  total  assets  of  the  company, 
from  the  auditor's  r^rt  of  $187,^.26, 
and  from  the  treasurer's  statement  $101,925.- 
97.  EJxblbit  2  seems  to  be  a  statement  of  the 
book  value  of  the  property  in  questl<m  as 
per  balance  sheet  of  December  31, 1910,  wtaiiA 
shows  value  of  the  total  equipment,  Decem- 
ber 1,  1910,  o;  $142,228.72,  an4  o£  date  Oo- 
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tober,  mi,  of  ¥150^410-70.  ud  of  Bevtomber 
80^  1012.  9112.830^  Theae  are  flgnres  fiuv 
nisbed  by  tta*  appellant,  and  wbUe  they  are 
anbject  to  explanation,  and  may  not  be  eon- 
-closive  eyldence,  yet  they  are  anch  docu- 
ments as  the  referee  or  the  utate  board  had  a 
right  to  consider.  In  conneetloa  with  the  tes- 
timony of  the  witnesses  before  Ousa.  In  ad- 
dition to  thla,  it  further  appears  from  the 
report  made  by  appelant  that  the  gross  In- 
come from  this  idant  from  February.  1011. 
to  Jahnary«  1912.  was  f27.aOS^l.  and  tbe 
total  expoise  for  operating  for  the  same  pol- 
od  was  913,191JS5,  leaving  a  net  income  of 
«14.0ie.€6»  as  found  by  the  refereift 

We  are  ther^oie  of  the  opinlcm  Chat  the 
finding  of  the  referee  that  this  property  waa 
assessed  by  the  State  Board  of  EquaUaatlon 
at  Its  fair  cash  value  la  sustained  by  the  evi- 
dence, and  that  the  report  should  be  confirm- 
ed, and  the  action  of  tlie  State  Board  of 
Equalisation  affirmed,  and  that  the  costs  of 
this  appeal.  Including  the  fees  of  the  referee 
and  the  stenographer  In  taking  the  proceed- 
ings, shall  be  taxed  to  appellant;  and  It  is 
so  ordered.  AU  Che  Justices  concur,  exo^ 
KANE,  C.  J.,  absent  and  not  partlcliitttlng. 


In  re  CENTRAL  UGHT  &  FUEL  CO. 
(No.  5072.) 

<Sapreme  Court  of  Oklahoma.    Dec  8,  1&14.} 

(B^IMUM  by  Me  OeartJ 

Taxation  (8  49S*)  —  Asssssuest  bt  Statb 
Board  op  Equalxzation— SomoxBNCT  or 
Evidence. 

Plaintiff  in  error  returned  to  the  State 
Board  of  Equalization  (or  taxation  property 
valued  at  $126,768.16.  Upon  a  hearlnir  before 
that  board,  the  value  was  raised  to  $202,820. 
'From  the  action  of  the  state  board,  an  appeal 
is  prosecuted  to  this  court.  A  referee  was  ap- 
pointed to  talte  testimony  and  nuke  fiodinga  of 
fact  and  report  to  this  court.  He  Bnds  that 
the  value  of  appellant's  property,  as  fuand  by 
tb«  board,  was  correct,  and  recommends  that 
the  assessment  be  austalned.  The  evidence 
shows  that,  opon  the  value  fixed  by  the  board, 
the  property  has  earned  an  average  net  income 
for  the  last  three  years  of  more  than  10  per 
cent.  Seld,  that  the  finding  of  the  referee  is 
amply  sustained  by  the  evidence,  and  that  it 
does  not  appear  from  the  entire  record  that 
any  injustice  has  been  done,  and  that  the  report 
i^ould  be  confirmed. 

[Ed,  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  fif  8T6-383;  Dec.  Dig.  |  493.*] 

Appeal  from  State  Board  of  EguaUzatiou ; 
E.  Q.  Spllman,  Referee. 

Appeal  by  the  Central  Light  &  Fuel  Com- 
pany agairmt  an  assessment  of  its  property 
by  the  State  Board  of  Equalization.  Report 
of  referee  confirmed,  and  assessment  by 
the  State  Board  of  Equalization  affirmed. 

Sherman,  Teasey  &  O'Heara,  of  Tulsa,  for 
UE^llant  Chas.  West,  Atty.  Gen.,  and  8. 
I.  HcElboes,  Asst  Atty.  Gen.,  tot  Oie  State. 

RIDDLE,  J.  This  is  an  appeal  from  the 
action  at  the  State  Board  of  Equalization 


assenring  the  pntpertr  of  Malntlff  in  error 
In  the  sum  ta  9202,820,  for  the  purpose  of 
taxation  for  the  year  1013.  A  hearing  was 
bad  before  said  boud  on  June  27,  1014.  On 
August  18th  the  board  found  the  value 
of  the  properly  fbr  the  purpose  of  taxation, 
as  above  stated.  .  Plaintiff  in  error  made  a 
return  of  its  property  In  the  sum  of  $126.- 
768.16.  From  the  uctkm  of  the  state  board 
in  raising  the  value  of  said  property  to  the 
amount  above  stated,  tbia  appeal  is  prose- 
cuted. Plalntltt  In  errcnr,  in  its  petition  in 
error,  alleges  for  a  reversal: 
'  "That  the  assessment  by  the  State  Board  o( 
Equalization,  as  above  set  forth.  Is  invalid,  for 
the  reason  that  the  only  evidence  heard,  offer- 
ed, and  considered  by  the  State  Board  of  Equal- 
isation was  the  annual  return  of  Central  Liitlit 
&  Fuel  Company  showing  the  fair  cash  value  of 
the  property  belonging  to  or  controlled  by  or  in 
procesB  of  construction  for  said  Central  Light 
&  Fuel  Company  on  the  1st  day  of  February, 
1913;  and  toe  excessive  assessed  valuation  uf 
said  property,  as  fixed  by  the  State  Board  of 
Equalization,  over  and  above  the  fair  cash  value 
of  said  property,  as  shown  by  the  said  annual 
return  of  said  company  and  uncontradicted  by 
evidence,  is  invalid  and  illegal,  and  contrary  to 
the  rule  for  valuation  laid  down  by  the  statutes 
of  Oklahoma  relating  to  taxation  and  rerenoe." 

np<m  filing  the  record  in  this  court  ou 
April  21, 1914,  E.  G.  Sidlman,  Esq.,  a  member 
of  the  Oklahoma  City  bar,  was  appoluted 
referee  to  talce  the  testimony  and  make  his 
findings  of  filct  and  condusions  of  law  and 
report  to  this  court  On  the  4th  day  of  June, 
1914.  the  referee  filed  his  findings  and  re- 
port in  this  court  That  part  of  the  finding 
material  here  Is  substantially  as  follows: 
That  in  October,  1912,  all  the  stock  and  prop- 
erty of  the  company  sold  for  $200,000  cash ; 
that  bonds  were  issued  by  the  company  in 
the  sum  of  $200,000  and  distributed  among 
its  stockholders ;  that  said  bonds  r^resent- 
ed  the  capital  stock.  The  referee  further 
finds  that  tbe  company's  statement  for  1912 
shows  an  income  account  of  $01,858.87,  in 
which  Is  diarged  bond  interest  of  $16,000, 
leaving  a  net  profit  for  1912  of  $1,791.47; 
that  the  entire  mileage  of  the  plant  amounts 
to  60  miles ;  that  in  estimating  the  value  of 
the  property  for  assessment,  as  shown  by  the 
return  made  by  the  company,  the  company 
did  not  take  In  consideration  the  value  of 
tbe  franchise,  or  the  value  as  a  going  con- 
cern ;  and  that  it  also  charged  to  tbe  expense 
account  the  interest  paid  annually  on  its 
bonds  which  are  owned  by  tbe  stockholders. 
He  further  finds  that  the  total  eamllugs  of 
the  company  are  8  per  cent,  on  $224,268.  He 
concludes,  as  a  matter  of  law,  that  the  as- 
sessment was  in  every  respect  regular  and 
sustained  by  the  evidence,  and  should  be 
confirmed. 

Plaintiff  in  error  has  filed  its  exceptions . 
to  tbe  finding  of  the  referee,  which  are  as 
follows : 

**(1)  The  report  Is  unintelligible,  and  there 
Is  no  separation  of  findings  of  fact  and  concln- 
dons  of  law. 
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"<2)  evidence  showB  that  all  the  stock 
and  bonds  of  the  company  were,  at  one  time, 
sold  for  $200,000,  aod  that  this  sale  included 
eTetTthlng  the  company  had,  inclading  two  oil 
leases  which  it  cUd  not  own  at  the  time  of  the 
assesament 

"(3)  Further,  because  the  referee's  findings  do 
not  show  that  an;  property  was  omitted,  or 
that  any  physical  property  was  assessed  too  tow. 

"(4)  Because  he  finds  that  the  net  income 
should  be  charged  at  $17,841.47,  instead  of  at 
$1,791.47,  and,  then,  as  a  means  of  fixing  the 
value  of  the  company's  property,  he  estimates 
what  amount  would  be  necessary  at  8  per  cent 
to  yield  these  earnings,  and  finds  that  the 
amount  should  be  $224,000  in  round  numbers. 
•  utterly  Ignoring  the  nature  of  the  business  and 
the  depreciation  of  the  property. 

"(5)  Again,  be  finds  that  the  company  has 
an  exclusive  franchise,  when,  as  a  matter  of 
fact,  the  state  insists  that  it  has  not,  and  the 
state  insists  that  it  has  the  right,  under  thla 
company's  charter,  to  fix  the  rates,  and,  if  this 
be  true,  the  franchise  has  no  value." 

The  burden  of  the  argument  of  plalntifF 
In  error  why  the  referee's  report  should  not 
be  confirmed  and  why  the  Judgment  of  the 
State  Board  of  Equalization  should  be  re- 
versed is  that  the  property  owned  by  plain- 
tiff In  error  rapidly  depreciates  In  value,  and 
that  neither  the  board  nor  the  referee  took 
into  consideration  this  element  In  placing 
the  taxable  value  thereim.  The  referee  baa- 
ed hlB  findings  upon  the  testimony  of  C.  C. 
Cantrell,  manager  of  the  company,  and  upon 
exhibits  In  the  record  in  the  nature  of  reports 
made  by  the  company  to  the  Corporation 
Commission,  which  witness  testified  were  cor- 
rect It  is  shown  from  the  record  that  the 
average  net  income  of  appellant's  property 
per  year,  as  shown  from  reports  filed  with 
the  Corporation  Commission  for  the  years 
1910,  1911,  1912,  and  1913,  is  $37,943.09,  aft- 
er allowance  for  operating  expenses,  taxes, 
maintenance,  etc.,  the  average  sum  of  $12,- 
922.66  per  year,  and  after  allowing  S  per 
cent,  for  depredation.  It  is  ■  clear  to  us 
that  the  report  of  the  referee  la  amply  sus- 
tained by  the  evidence;  that  the  intereat 
paid  on  the  $200,000  bonds,  which  bonds  are 
held  by  the  stockholders,  should  not  be  de- 
ducted from  the  net  profits  in  fixing  the 
taxable  value,  for  the  reason  it  is  shown 
that  this  interest  la  paid  to  the  stockholders 
In  Ueu  of  dividends  on  stock;  or,  In  other 
words,  the  bonds  In  the  sum  of  $200,000,  in 
effect,  represent  the  capital  stock,  and  the 
dividends  are  paid  In  the  nature  of  interest 
on  these  bonds;  and,  in  addition  to  the  fact 
that  the  referee's  report  is  amply  sustained 
by  the  evidence,  we  are  not  convinced  that 
any  Injustice  has  been  done  plaintiff  In  er- 
ror; and  It  is  not  seriously  contended  that 
the  property,  as  a  matter  of  fact,  as  a  go- 
ing concern,  is  not  worth  actually  the  amount 
for  which  It  was  assessed  by  the  state  boara. 
It  does  not  appear  from  the  evidence  that 
tills  property  shows  any  appreciable  decrease 
In  value  in  the  past  two  or  three  years; 
and  we  are  not  warranted  In  presuming  that, 
when  the  time  does  come  when  these  prop- 


erties will  show  a  material  d^redaUoo  In 
value,  the  taxing  authoritlea  will  deal  un- 
justly with  It  Contention  Is  made,  lunrenr, 
that  the  raise  the  atate  board  made  Indiided 
cash  in  bank  of  $11,002.16.  Wliile  It  ia  true 
the  atate  board  would  haTe  no  avtboxltr  to 
Increaae  the  value  of  cash  where  the  amount 
given  waa  the  troe  amoon^  we  &id  nothing 
in  the  record  to  justify  the  assertion  that 
It  waa  done  in  thla  case.  Tbe  board  aimpiy 
increased  ttae  total  valnatlon  retnnied  by  ap- 
pellants, and  as  a  part  of  Its  properttes  waa 
ttae  amoont  of  caah  lefmed  to^  Bat,  If  ttae 
evidence  anataina  on  a  whole  the  aaaesameut 
as  made  by  the  state  board,  then  there  is  no 
merit  In  the  con^ilalnt  that  ttae  amount  of 
cash  on  O^Kialt  waa  Increaaed,  to  One  mJ- 
udioe  of  the  company. 

Being  of  the  opinion  that  the  finding  of 
the  x«f  eree  ia  snatained  by  the  evidence,  and 
that  no  Injustice  has  been  done,  his  report 
Is  confirmed,  and  tbe  aaseeament  made  by 
the  State  Board  of  BquaUxatlon  will  like- 
wlae  be  affirmed.   All  ttae  Jnattoea  concur. 


SCHOOL  DIST.  NO.  16  t.  BABNES. 
(No.  3618.) 

(Supreme  Court  of  Oklahoma.    Aug.  18,  1914. 
Rehearing  Denied  Dec  22,  1914.) 

(BvUalmt  fiy  the  Court.) 

Schools  and  Schoox.  Disteicts  (J  l^*)— 

Teacubb's  Cohtbact— VAunrrT. 

Where  a  board  of  school  directors  and  a 
teacher  enter  Into  a  contract  whereby  the  teach- 
er agrees  to  teach  a  school  for  a  term  of  months 
at  a  stipulated  price,  and  such  agreement  is 
reduced  to  writing  and  signed  by  the  teacher 
and  by  all  tbe  members  of  tbe  achool  board,  it 
is  not  Decessary,  in  order  to  render  such  con- 
tract valid  and  binding  between  the  parties, 
that  all  the  members  of  tbe  school  board  should 
sign  same  at  the  same  time  and  place. 

[Ed.  Note.— For  other  cases,  see  Scboola  and 
School  Districts,  Cent  Dig.  «  130,  2tKi-2S7: 
Dec.  Dig.  i  135.*]  *   "  ^  " 

Commissioners'  Opinion,  Division  Ne.  2, 
Error  from  County  Court,  HaskeU  County; 
A.  L.  Beckett,  Judge. 

Action  by  C.  K.  Barnes  against  School  Dis- 
trict No.  16.  Judgment  for  plaintiff,  and  de- 
fendant district  brings  error.  Affirmed. 

Fred  Fannin,  of  Btlgler,  for  plaintiff  in  er- 
ror. J,  r.  Lawrence,  of  Bapnlpa,  for  detoid- 
ant  in  error. 

HARRISON,  a  Thla  was  an  action  begun 
by  C.  K.  Barnes,  a  woman  teacher,  against 
school  district  No.  16,  for  the  sum  of  $180 
damages  alleged  to  have  been  sustained  by 
reason  of  a  breach  on  the  part  of  the  school 
board  of  such  district  of  said^contract.  Tbe 
admitted  facts  are:  That  ahe  entered  Into  a 
written  contract  with  the  school  board  to 
teach  a  term  of  nine  months  at  $60  per 
month.  At  the  end  of  six  months,  she  alleges, 
she  was  discharged  without  just  cause  by  the 
school  board,  who  refused  to  pay  her,  or  to 
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judgment  In  her  faror  for  the  sam  of  fl80, 
the  some  being  three  months'  salary  at  960 
per  month.  From  such  JudgnMnt,  Uw  aehool 
district  appeals  to  this  court 

There  are  two  proi)oelti(His  Involved  wbidi, 
ooDstdered  together,  are  decisive  of  the  case: 
First,  the  question  of  law  as  to  whether  the 
contract  was  valid ;  second,  Uie  issue  of  fact 
as  to  whether  the  contract  was  mntnallr 
sdnded,  or  whether  she  was  dlscbarged  wltii- 
oot  cause. 

The  contract  in  question  la  set  out  in  the 
record,  and,  from  an  examination  of  same, 
we  think  the  court  was  correct  In  holding  It 
to  be  valid  and  binding  upon  the  parttes. 
This  la  especially  true  nndw  the  pleadings. 
The  defendant's  answer  is  aa  follows: 

■**Firat,  that  it  doiies  each  and  every  material 
allegation  set  out  In  plaintiff'B  petition  not 
hereinafter  specially  admitted;  second,  that  It 
denies  that  It  Is  indebted  to  plaintiff  in  the  snm 
of  $180,  or  any  other  sum ;  third,  it  admits  the 
execution  ot  the  contract  set  oat,  but  says  that 
said  omtract  was,  at  the  time  alleged  to  have 
been  broken  by  the  plaintiff,  voluntarily  aban- 
doned by  the  mrttes  thereto— voluntarily  and 
mutually  resdnded." 

Tbia  answer  haa  the  ^ect  of  admitting  the 
validity  of  the  contract,  bat  of  denying  any 
Uabllit7  for  a  breadi  therein  on  the  ground 
that  it  was  mutually  and  voluntarily  aban- 
doned by  both  parties.  It  Is  contended,  how- 
ever, in  plaintiff  in  error's  brie^  that  the 
contract  in  Question  was  not  signed  by  the 
members  of  the  board,  as  required  by  law, 
In  that  aU  parties  were  uot  present  when  ttie 
same  was  executed,  and  that  the  members  of 
the  board  did  not  all  attach  their  names 
thereto  at  the  same  time*  and  some  testimony 
was  offered  In  support  of  this  contentlcm 
which  was  rejected  by  the  court,  and  inas- 
much as  the  distrtet  In  its  answer  admitted 
the  executlMi  of  the  contract,  and  inasmuch 
as  such  contract  discloses  no  Irregularities, 
bnt  appears  to  be  regular  and  valid  on  its 
face,  we  think  the  testiinony  tending  to  show 
that  the  contract  was  signed  by  the  dilTwttit 
members  of  the  board  at  dlfferrat  times  and 
places  was  properly  rejected  by  the  eonit.'  If 
the  board  had  met  In  regular  session  and 
verbally  agreed  with  the  teacher  to  employ 
'her  for  a  term  of  nine  months  at  900  per 
numth,  and  reduced  such  agreemat  to  wil^ 
ing,  It  Is  Immaterial,  so  tar  as  the  effect 
thereof  is  concerned,  whether  all  parties 
signed  such  written  agreement  at  the  same 
time  and  place  or  not.  The  actual  agreement 
between  the  parties  was  the  meeting  oi  the 
minds  of  the  teacher  as  one  party  and  the 
board,  acting  for  the  district,  aa  the  other,  as 
to  the  length  of  the  school  term  and  the 
amount  per  month  to  be  paid,  and  as  to  oth- 
er conditions  agreed  upon.  Tliat  such  was 
the  case  is  not  denied.  Hence  it  is  imma- 
terial whether  all  parties  to  sadi  cwitract  or 
all  the  membra  of  the  board  attached  ttutr 
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money  for  a  celebratloD  for  a  Fourth  of  July, 
and  outlioed  the  program  which  was  advertised 
in  the  papers  to  secure  the  attendance  of  a  crowd 
at  snch  celebration,  woald  not  be  liable  for  in- 
jury to  the  plaintiff  in  the  alwence  of  proof  to 
connect  them  with  the  race  itself  on  the  day  of 
the  injury,  and  that  only  those  bo  proved  to  be 
connectfid  with  it  on  such  day  would  be  liable, 
held,  that  such  InHtriiction  was  prejudicial  to 
the  plaintiff.  The  court  shonld  have  instructed 
the  jury  under  the  facta  in  this  case  that  the 
Commercial  Club  and  its  codefendants,  at  whose 
instance  and  under  whose  supervision  the  race 
was  promoted  and  conducted,  were  liable  to  a 
traveler  upon  such  street,  who  without  fault 
on  his  part  was  struck  and  injured  by  <me  of 
the  horses  in  the  race,  if  at  such  time  said 
defendants  were  the  promoters  of  and  had 
knowledge  that  the  race  in  question  was  to  be 
conducted  m  a  part  of  the  pcOgram. 

[Ed.  Note. — For  other  casea,  see  Mnni^al 
Corporations,  Cent.  Dig.  i|  1768-1762;  Dec. 
Dig.  f  822.*I 

OommlsBloneni'  Opinion,  DlTisbm  Na  1. 

Error  from  District  Court,  yinflflgiwi' 
Cdtin^ ;  James  B.  CnlUwra,  Judge. 

Action  hy  From  F.  Marth  against  the 
Kingfisher  GoHunerdal  Club  ftnd  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Bemsed  and  remanded. 

M.  W.  Hlnch,  of  Kingflsher,  for  plaintiff  In 
error.  F.  L.  Boynton  and  Geo.  L.  Bowman, 
both  ftf  Klngflaher,  for  defendante  In  error. 

RITTENHODSE,  a  This  action  was 
brought  against  the  Kingfisher  Commercial 
Club,  a  corporation,  David  Welnburger,  A. 
B.  Bracken;  Elmer  Solomon,  H.  T.  Davis,  and 
George  H.  Lalng,  by  Franz  F.  Marth,  to  re- 
cover damages  for  pergonal  Injuries.  It 
Is  alleged  In  plaintiff's  petition  that  the 
Kingfisher  Commercial  Club  la  a  private  cor- 
poration, organized  under  the  laws  of  Okla- 
homa, and  that  the  other  defendants  arc 
the  duly  authorized  ofilcera,  agents,  and  rep- 
resentatives of  said  Commercial  Club.  It 
'is  further  alleged  that  the  object  and  pur- 
pose of  said  Commercial  Club  was  to  boUd 
up  and  encourage  trade  and  commerce  from 
th6  territory  tributary  to  the  city  of  King- 
fisher; that  shortly  prior  to  the  4th  day  of 
July,  1906,  the  Commercial  Club,  through  Its 
representatives,  ofilcerB,  and  agents,  duly 
elected  and  appointed,  inatltnted  a  movement 
to  celebrate  the  4th  day  of  July;  that  the 
pui-pose  for  which  said  celebration  was  made 
was  to  build  up  trade  and  commerce  for  the 
said  dty  of  Kingfisher,  and  that  the  code- 
fendants  of  said  Commercial  Club  were  the 
duly  authorized  agents  and  representatives  of 
said  dnb  in  arranging  and  carrying  out  the 
celebration;  that  said  celebration  was  ad- 
vertised very  extensively,  and  an  Invitation 
was  extended  to  the  public  generally  to  at>- 
tend  the  same;  that  the  principal  business 
thoroughfare  of  said  dty  fs  commonly  known 
as  Main  street;  tbnt  the  defendants  inclos- 
ed a  portion  of  said  street  by  stretching  ropes 
across  tlie  saiiie  and  across  the  streets  and 
avenues  that  Intersected  the  same,  and  that 


sucb  arrangement  of  said  street  was  made  for 
the  object  and  pnrpoae  of  conducting  with- 
in said  IncloBure  a  horse  race;  tbat  <m  said 
day  and  dmng  the  oelebiatloa  the  Gommer' 
dal  dub,  OiHnigh  Its  ofltoers  and  agents, 
placed  seranl  wild  and  half  broken  horses 
within  tbe  Incloaed  portitm  of  said  streets 
In  charge  of  small  boya,  who  were  unable  to 
control  them,  and  the  idalntlfl  coming  over 
said  Intersecting  street  upon  Main  street,  in 
company  with  his  wife  and  diildren  in  a 
two-borse  carriage  Just  at  ttw  time  said 
horses  were  being  run  down  the  street,  his 
carriage  was  struck  by  one  of  said  horses 
and  oratnnied,  and  he  and  his  family 
thrown  from  said  carriage  upcm  the  ground, 
by  which  fall  plaintiff  was  Injured;  tbat 
said  injury  occurred  without  any  fault  <m 
his  part  Trial  was  had  and  resulted  in  a 
Judgmmt  tor  the  defendants,  and  tlie  cause 
bnmgfat  here  for  review. 

This  action  was  formerly  before  this  court 
In  tbe  case  of  Marth  v.  City  of  Kingfisher 
et  aU  22  OkL  602,  98  Pac.  430,  18  L.  B.  A. 
(N.  S.)  1288,  and  In  that  case  it  was  held  that 
the  racing  of  wild  and  unbroken  horses  up- 
on the  streets  of  a  city  where  gi-eat  crowds 
are  assembled,  and  where  such  horses  are 
placed  In  charge  of  small  boys  who  were  un- 
able to  control  them,  Is  snch  a  dangerous 
and  Illegal  use  of  the  streets  as  to  render 
the  person  conducting  such  race  liable  to 
travelers  upon  the  street,  who  without  fault 
upon  their  part  receive  injuries  from  one  of 
the  horses  running  against  or  over  them. 

[1]  At  tbe  trial  of  the  Instant  case,  the 
plaintiff  requested  the  court  to  instruct  the 
jury  as  follows: 

.  "The  radng  of  *  *  *  horses,  some  five  or 
six  in  number,  upon  tbe  streets  of  a  city,  where 
great  crowds  of  people  are  assembled  and  where 
such  horses  are  placed  in  charge  of  small  boys 
who  are  unable  to  control  them,  ts  such  a  dan- 
gerous and  illegal  use  of  the  streets  as  would 
render  the  person  conducting  such  race  liable  to 
a  traveler  upon  such  street  who,  without  fault 
on  his  part,  receives  injuries  from  one  of  Uie 
horses  ruuning  against  or  over  him." 

This  requested  Instrudlou  Is  substantial- 
ly the  law  as  declared  by  this  court  In  the 
foriher  appeal.  The  refusal  ot  this  instmo- 
tlon  Is  assigned  as  error. 

It  Is  a  well-estabUshed  rule  In  this  state 
that  the  law  as  dedared  In  a  former  appeal, 
where  there  is  no  material  difference  In  the 
evidence  or  questions  presented.  Is  tbe  law 
of  the  case  during  tbe  subsequent  trial  or 
appeal.  Harding  v.  GUlett  et  al.,  20  Okl. 
19»,  107  Pac.  665;  MetropoUtan  By.  Co.  v. 
FonviUe,  S6  Okl.  76,  125  Paa  1120;  MebUu 
V.  Superior  OU  &  Gas  Co.,  39  Okl.  665.  136 
Pac  581;  Oklahoma  City  Eledrlc,  Gas  A 
Power  Co.  V.  Baumhoff,  21  Okl.  503,  96  Pau 
758;  A.,  T.  A  S.  F.  R.  Co.  v.  Baker,  37  OU. 
48, 130  Pac  677;  U.  8.  v.  New  York  Indians, 
173  U.  S.  404,  19  Sup.  Ct  464,  43  U  Ed.  768: 
U.  S.  V.  Camou.  1S4  IJ.  S.  572,  22  Sup.  Ct 
516,  46  L.  Ed.  694;  People  v.  Illinois  C.  Ry. 
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was  not  cured  by  the  fact  that  certain  ele- 
ments of  the  instruction  were  Incorporated 
In  lUiitructiOTi  No.  4,  as  Instruction  No.  4  so 
modified  and  qualified  the  law  as  anuoonced 
in  the  former  opinion  by  this  court  as  to 
render  the  instruction  valueless. 

[2]  It  is  alleged  as  a  defense  to  plaintUTs 
cause  of  action  that  the  plaintiff  was  guilty 
of  contributory  n^ligeuce.  Plaintiff  re- 
quested the  court  to  instruct  the  Jury  that 
the  burden  of  proof  was  upon  the  d^endant 
to  prove  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  This  the  court  re- 
fused to  do.  Ad  examination  of  the  evi- 
dence offered  by  the  plaintiff  discloses  that 
there  was  nothing  in  such  evidence  which  es- 
tablished or  tended  to  establish  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. Contributory  negligence  is  a  special 
defense  and  must  be  affirmatively  alleged 
and  proved  by  the  defendant,  and  the  exist- 
ence of  such  contributory  negligence  must 
be  established  by  a  preponderance  of  the 
evidence.  It  Is  said  Id  City  of  Oklahoma 
City  V.  Reed,  17  Okl.  518,  87  Pac.  645: 

"In  an  action  against  a  municipal  corpora- 
tion for  personal  injuries,  there  is  no  preaomp- 
tlon  that  the  plaintiff  or  defendant  is  guilty  of 
negligence,  and  in  order  to  entitle  the  plaintiff 
to  recover  it  is  sufficient  for  him  to  show  that 
the  defendant  was  guilty  of  neglieence,  with 
nothing  in  the  circnmstaDces  e8tat)liBhing  con- 
tributory negligence  on  bU  pact ;  and  when 
si'uli  facts  are  proven  it  devolves  upon  the  de- 
fendant to  prove  affirmatively  that  the  plain- 
tiff was  guilty  of  contributory  negligence.'* 

And  this  case  was  approved  in  Town  of 
Fairfax  v.  Glraud,  35  Okl.  6S0,  131  Pae  169. 
See,  also,  Thompson  on  Negligence, '  |  417; 
Wharton  on  Negligence,  |  423 ;  Amer.  A  Eng. 
Knc.  of  Law,  vol.  7,  p.  455 ;  Eddy  v.  Wallace, 
49  Fed.  801,  1  C  O.  A.  4.t5 ;  Northern  Pac. 
R.  Co.  V.  Lewis,  51  Fed.  658,  2  C.  C.  A.  446 ; 
Indianapolis,  etc..  Ry.  Co.  v.  Horst,  93  U.  S. 
291,  23  L.  Ed.  898;  L  &  S.  Coasting  Co.  v. 
Tolson,  139  U.  S.  657,  11  Sup.  Ct.  653,  85  L. 
Ed.  270;  Washington  &  Q.  R.  Co.  v.  Glad- 
mon,  82  U-  S.  (15  Wall.)  401,  21  U  Ed.  114; 
Hough  T.  T.  &  P.  Ry.  Co.,  100  Tf.  S.  213,  25  I* 
Ed.  612;  St.  L.  &  S.  F.  R.  Co.  v.  Weaver,  35 
Kan.  412,  11  Pac.  408,  67  Am.  Rep.  ITO; 
Oonlon  V.  Richmond,  83  Va.  436,  2  S.  E.  727 ; 
Watertown  t.  Greaves,  112  Fed.  183,  ^  C.  C. 
A.  172,  56  L.  B.  A.  865;  Lemer  v.  Qty  of 
Philadelphia,  21  L.  R.  A.  (N.  S.)  674,  note. 

[31  The  defendants  having  put  in  issue  the 
defense  of  contributory  negligence,  the  plain- 
tiff was  entitled  to  have  the  court  say  upon 
whom  the  buiilen  of  proof  rested  In  order 
that  the  Jury  might  not  be  misled  Into  believ- 
ing that  the  burden  of  proof  was  upon  the 
plaintiff  to  affirmatively  show  the  absence  of 
such  negligence  on  his  part.  The  burden 
of  alleging  and  proving  contributory  negli- 
gence being  Incumbent  upon  the  defendants, 
it  was  reversible  error  to  refuse  to  so  In- 
struct the  jury. 
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flsher,  supra,  where! 

"The  provifliona  of 
mercial  Club  are  not  b< 
it  is  alleged  that  the 
such  corporation  were 
encourage  trade,  busin 
draw  trade  from  the  t^ 
city.*  The  officers  anc 
Commercial  Club  were 
of  the  powers  of  the 
they  were  conducting 
the  purpose  of  attrac 
thereby  encoiirngins  ' 
merchants  of  the  cit: 
Club  is  liable  for  sue 
agents  committed  whil 
duty  or  work,  and  sut 
persoaally  liable  for 

Where  it  is  showi 
Club  and  its  codefeni 
gram,  and  had  know 
lar  race  was  a  part  ■ 
the  money  with  whl< 
gram,  advertised  the 
pers  in  order  to  bi 
trade,  business,  and 
trade  from  the  terr 
city,  and  selected  ttu 
the  race,  thereby  i 
things  which  caused 
mercial  Club  Is  Hat 
officers  and  agents  ] 
rangement  of  the  pr 
edge  that  th\B  parti 
thereof,  and  It  is  no 
hold  the  Commercial 
ants  liable,  that  they 
immediately  connect 
on  the  day  of  the  li 


torts  as  were  committed  m  tne  carrying  out 
of  sncli  program  to  a  traveler  upon  the 
streets  of  such  city,  who,  without  fault  on 
his  part,  Is  struck  and  injured  by  one  of  the 
horses  In  the  race,  and  the  court  should  have 
so  l2istracted  the  Jury. 

The  cause  should  therefore  be  Terersed  and 
remanded  for  a  new  trial. 

PER  CURIAM.  Adopted  in  wbolflu 


HARRIS  r.  WARRBN-SMITH  HARD- 
WARE CO.    (No.  8654.) 

(Supreme  Court  of  Oklahoma.   Dec.  22,  1814.) 
(BvtUUu  hw  th«  Court  J 

1.  OONTBAOra    it    346»)    —  iNBTALLKBlfT  OW 

Plukbinq  Stbtem— Aonoi?  fob  Goicpbhu- 

tion—Plbadino— Exclusion  of  Evidbncb. 
In  an  action  for  balance  doe  on  a  contract 
for  putting  in  a  plumbing  aygtem  and  for  extras 
furnished  in  putting  in  such  syBtem,  where  the 
defendant  answers  by  general  denial  and  also 
specifically  denies  liability  for  the  extras  sued 
for,  it  is  error  to  refuse  defendant  the  privilege 
'of  introducing  testimony  under  bis  answer. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  19  1714,  171&-17B1;  Dec.  Dig.  { 
340.*] 

2.  Sbt-Off  ard  ConnTKaoLAiu  (S  34*)— Sub- 
ject-Matteb— DisnifcT  Contbaot. 

Where  a  plaintiff  sues  on  a  contract  for 
putting  in  a  plumbing  system,  and  defendant  In 
part  of  bis  answer  seeks  to  set  up  a  counter- 
claim arising  out  of  a  separate  and  distinct 
contract  one  having  no  connection  with  and 
wholly  mdependent  of  the  contract  sued  upon 
by  plaintiff,  such  demands  by  defendant  are 
not  a  proper  oounterelaim  against  ^aintllfs 
action. 

And  though  such  counterclaim  or  claims  set 
forth  facts  suflScient  to  entitle  defendant  to 
the  relief  therein  sought,  they  do  not  conaU- 
tnte  a  proper  cross-action  against  plaintiff's  de- 
mands, but  the  issues  therem  presented  should 
be  determined  in  a  separate  trial. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  H  W.  B7;  Dec.  Dig. 

8.  PLBADIITO  (I  S3*)  —  SSFABATE  CaU8B8  OF 

Acnon— Statement. 

Where  a  party  has  two  or  more  distinct 
and  separate  reasons  for  the  obtainment  of  the 
relief  be  asks,  and  where  there  is  sune  uncer- 
tainty as  to  the  gronods  of  recovery,  the  com- 
plaint may  set  forth  a  single  claim  or  ask  for 
the  same  relief  io  several  distinct  counts  or 
statements. 

[Ed.  Note.— For  other  cases,  sec  Pleading, 
Cent  Dig.  H  114-117 ;  Dec.  Dig.  {  63.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court  Pottawatomie 
County;  George  C.  Abemathy,  Judge. 

Action  by  the  Warren-Smlth  Hardware 
Company  against  Sam  Harris  for  balance 
due  on  a  contract  to  put  In  a  plumbing  sys- 
tem In  defendant's  hotel  at  Ada,  Okl.  Judg- 
ment for  plaintiff,  and  defendant  brings  er^ 
ror.    Reversed  and  remanded. 


L.ggerman  and  Kittle  C.  stuTdevan^  ou  or 
Shawiwe,  for  defendant  in  error. 

HARRISON,  a  The  Warren-Smim  Krd- 
ware  ConqHiny  soed  Sam  Harris  Cor  an  al- 
leged balance  of  $800  doe  on  a  contract  to 
put  in  a  plumbing  system  in  defendant's 
hotti  In  Uie  ctty  of  Ada,  and  for  extras  at 
leged  to  have  been  famished  aggregating 
$285.73,  together  with  interest  from  Hay  15, 
1911,  at  6  per  cent,  amounting  In  all  to 
$1,103.73,  for  whi^  plaintiff  prayed  judg- 
ment 

Defendant  answered  hy  general  denial  and. 
further,  by  specifically  denying  liability  for 
any  extras,  except  some  amounting  to  $67, 
and  alleged  that  the  remaining  extras  alleg- 
ed by  plaintUC  to  have  been  furnished  were 
to  be,  and  in  fact  were,  furnished  under  the 
terms  of  the  contract  Defendant  also  filed 
a  claim  against  plaintiff  for  the  sum  of  $3,- 
000,  which  he  denominated  his  cause  of  ac- 
tion and  counterclaim  against  the  plaintiff. 
This  cause  of  action  consisted  of  two  counts 
for  damages  for  breach  by  plaintiff  of  a  sep- 
arate contract  to  put  in  a  heating  system, 
consisting  of  the  necessary  pipes  and  radia- 
tors, for  heating  defendant's  hotel.  In  the 
first  count  It  is  alleged  that  such  heating 
system  was  not  put  In  according  to  the  rules 
and  specifications  set  forth  in  the  guaranty, 
but  was  so  negligently  and  defectively  put  in 
as  to  render  It  useless,  to  plalntifiTs  damage 
in  the  sum  of  the  contract  price,  $3,000 ;  and 
in  the  second  count  It  was  probably  intended 
to  be  alleged,  though  indefinitely  stated, 
that  the  plant  itself  was  so  defective  that 
though  properly  installed,  it  would  not  heat 
the  rooms  of  ttie  hotel  as  guaranteed  in  the 
contract  and  was,  therefore,  useless,  and 
that  by  reason  of  such  defective  heating 
system  the  defendant  had  been  damaged  in 
the  sum  of  $3,000,  the  contract  price  for  the 
heating  system.  Wherefore,  defendant  ask- 
ed Judgment  for  the  sam  of  $3,000. 

When  the  cause  came  on  for  trial,  the 
plaintiff  introduced  testimony  in  support  of 
the  auctions  in  the  petition  and  rested. 
Whereupon  defendant  sought  to^  introduce 
testimony  in  support  of  its  defenses  and 
counterclaims.  The  plaintiff  objected  to  the 
introduction  of  any  testimony  in  support  of 
defendant's  counterclaim  until  defendant  be 
required  to  elect  whether  he  would  rely  for 
recovery  upon  the  theory  that  the  heating 
system  had  been  defective  and  negllgeutly 
installed,  or  whether  he  would  rely  upon  the 
theory  that  it  had  been  properly  installed, 
but  was  Inherently  defective  and  would  not 
heat  the  rooms. 

The  defendant  first  chose  to  elect  and  rely 
uptm  the  defective  heating  system,  and  was 
given  time  to  amend  that  count  of  bis  an- 
swer so  as  to  permit  the  introduction  of  testi- 
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uion7  vpoo  tliat  tbwry.  But  upon  condns 
into  coiut,  at  the  expiration  of  the  tbne  glT- 
en  for  amendment,  he  withdrew  the  an- 
nouncement that  he  woQld  ideet  and  an- 
nonnced  that  be  had  concluded  to  stand  open 
aU  the  defuses  and  counterclalma  alleged 
in  his  answer  in  its  entirety.  He  tben  offer- 
ed testimony  In  support  of  the  allegations  In 
his  answer,  but,  upon  obJecHon  of  plaintiff, 
the  court  dmied  him  the  right  to  taitrodnce 
any  testimony  unUl  be  had  dected  aa  to 
vhldi  connt  of  his  counterclaim  he  woold 
rely  upon  tor  recovery,  and,  upon  his  refusal 
to  80  elect,  plaintiff  asked  for  peremptory  In- 
struction for  the  amount  soed  upon  under 
the  plumbing  contract  The  motion  for  per- 
emptory Instmctlon  was  sustained,  the  in- 
struction given,  and  a  verdict  returned  In 
favor  of  plaintiff  In  the  sum  of  $1,103.73,  to- 
'gether  with  interest  and  costs,  and  from  the 
Judgment  thereupon  rendered  defendant  ap- 
peals. 

[1]  But  one  general  proposition  is  pre- 
sented, namely,  that  the  court  erred  in  re- 
fusing to  allow  any  testimony  until  defend- 
ant elected  upon  which  connt  he  would  rely. 
A  proper  determlDUtion  of  this  proposition, 
however,  necessitates  a  determination  of  oth- 
er questions  of  pleading  and  practice  which 
naturally  arlsa  it  Is  noted  that  defend- 
ant's answer  consisted  first  of  a  general  de- 
nial. This  was  sufficient  to  admit  of  testi- 
mony upon  all  the  issues  presented  in  the 
plaintiff's  petition.  Furthermore,  It  ia  noted 
that  lu  paragraph  three  of  defendant's  an- 
swer he  affirmatively  alleged  that  the  ex- 
tras for  which  plaintiff  had  sued,  with  the 
exceptions  of  extras  to  the  amount  of  $67, 
were  all  due  to  have  been  put  in  mider  the 
terms  of  the  contract  This  allegation  con- 
stituted a  partial  defense  to  plaintiff's  cause 
of  action  and,  under  such,  the  defendant  was 
clearly  entitled  to  Introduce  testimony  tn 
support  thereof.  But  the  court  refused  to 
permit  defendant  to  Introduce  any  evidence 
until  he  first  elected  as  to  which  count  of 
his  counterclaim  he  would  rely  upon.  It  does 
not  appear  clear  from  the  record,  whether  or 
not  defendant  asked  and  was  denied  permis- 
sion to  Introduce  evidence  in  support  of  his 
other  defenses  until  be  first  elected  as  to 
which  count  In  his  counterclaim  be  would 
rely  upon,  but  this  statement  from  defend- 
ant's 90uusel  does  appear  In  the  record: 

"Counsel  for  the  defendant  here  state,  that 
in  the  proceedioRs  just  had,  they  only  desire  to 
present  Id  the  record  squarely  the  iBsae  whether 
or  not  tbe  defendant  bad  the  right  to  present 
the  different  defenses  that  he  has  set  up  in  hla 
answer  and  does  not  desire  to  raise  any  other 
question." 

Whereupon  the  court,  referring  to  plain- 
tiff's objection  to  the  Introduction  of  any  evi- 
dence, stated:  "The  objection  will  be  sus- 
tained." Whatever  may  have  been  the 
court's  object  In  this  ruling,  that  is,  whether 
or  not  It  pertained  merely  to  the  introduc- 
tion of  testimony  as  to  either  of  the  counts 
in  the  countenAaim,  It  certainly  had  the 


effect  of  denytaig  defendant  the  rli^t  to  In- 
troduce any  testimony  in  support  of  the  fore- 
going defuues,  vMdi  He  clenrly  had  the 
right,  nndw  bla  general  denial  and  under 
the  apedfic  defeoaes  aet  on^  to  intro^ca 
testimony  In  support  thereof,  and  It  was  er- 
ror to  deny  talm  thte  right. 

[2]  Aa  to  whfrtliw  there  was  error  in  com- 
pelling defendant  to  eleet  as  to  whl<di  connt 
he  would  rely  upm,  d^nds  upon  how  such 
counterclaim  should  be  treated  In  this  suit 
That  la,  what  ofilce  they  perform  iu  this 
case ;  whether  they  be  a  defense  to  plalntilTa 
actl<m  or  a  proper  counterclaim  against  same, 
or  an  lnd^)eDdent  cross-action  against  plain- 
tiff. The  plaintiff  hardware  company  sued 
for  balance  due  under  a  contract  to  put  In 
a  pkmbino  system  and  for  souie  extras  al- 
leged to  have  been  furnished.  The  counter- 
claim of  defendant  was  for  breach  of  a  con- 
tract to  put  in  a  heatine  system,  a  contract 
wholly  Indeprakdent  of  and  having  no  con- 
nection with  the  contract  sued  upon  by  the 
plaintiff.  Hence,  under  our  statute,  section 
4745,  Rev.  lAws  1910,  and  section  4746.  as 
construed  In  First  National  Bank  v.  Thomp- 
son, 41  Okl.  88, 187  Paa  668,  669.  they  con- 
stituted  neither  a  defense  to  plaintiff's  ac- 
tion nor  a  proper  counterclaim  against  same. 

Section  4746,  Rev.  Laws  1910,  provides: 

"Tbe  defendant  may  set  forth.  In  hla  answer, 
as  many  grounds  of  defense,  counterclaim,  set- 
off, and  for  relief,  as  he  may  have,  whether  they 
be  such  as  have  been  heretofore  denominated 
legal,  or  equitable,  or  both.  Each  must  be  sep- 
arately stated  and  numbered,  and  tbey  must 
refer.  In  an  intelli^ble  manner,  to  the  causes  of 
action  which  they  are  Intended  to  answer." 

It  must  be  observed  from  the  foregoing  sec- 
tion that,  whether  tbe  relief  sought  In  tha 
answer  be  a  defense,  counterclaim,  or  set- 
off, each  of  su(A  grounds  of  relief  must  refer 
to  the  causes  of  action  they  are  Inttfided  to 
answer. 

Sectltm  4746  ptmUlMt 

"Tbi  counterclaim  mentioned  fn  the  last  seo' 

tlon  must  be  one  existing  in  favor  of  a  defend- 
ant and  against  a  pLainti?,  between  whom  a 
several  judgment  might  be  had  in  the  action, 
and  arising  out  of  tbe  contract  or  transaction 
set  forth  m  the  petition  as  the  foundation  ot 
the  plaintiff's  claim  or  connected  with  the  sub- 
ject of  the  action  or  on  account  of  a  wroo^ful 
attachment  or  garnishment  issaed  and  levied  in 
said  action  after  the  same  baa  been  set  aside. 
Tbe  right  to  relief  emoeming  the  snhjeet  of  the 
action  mentioned  In  the  same  section  must  be  a 
right  to  relief  necessarily  or  proi>erly  involved 
in  tbe  action  for  a  complete  determination 
thereof,  or  settlement  of  the  questlmis  Involved 
therein." 

It  is  clear  from  this  action  that  the  coun- 
terclaim contemplated  by  statute  must  be 
one  arising  out  of,  or  in  some  way  connected 
with,  the  transactions  set  forth  in  plaintiffs 
petition,  and  must  be  a  relief  so  involved 
that  a  determination  thereof  is  necessary  to 
a  complete  determination  or  settlement  of 
the  questions  Involved  in  plaintiff's  action. 
Hence,  under  the  statutes,  supra,  and  the 
case  of  First  National  Bank  T>  Tliompson, 
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'sapra,  the  rdief  son^t  in  the  two  cMnrnts 
of  plBlntUfs  answer  do  not  constltnte  a  prop- 
er coonterdalm  against  plalntUfa  action. 

The  next  question  Is,  whether  it  be  aueh 
an  Independent  croaa-actlon  as  might  be 
properly  detemtlned  In  the  trial  ct  plaintiff's 
cause  of  action.  In  the  case  of  First  Natftm- 
al  Bank  v.  ThompsoD,  supra,  this  identical 
question  was  inToWed,  in  whidt  case  salt 
was  brought  for  the  wrongful  conversion  of 
a  span  of  mules,  and  defendant  therein 
sought  to  recover  on  a  pnmdssory  note  at* 
leged  to  hare  been  given  to  defraidant  by 
plaintiff,  the  execution  of  whi(^  was  denied 
by  plaintiff.  The  text  of  the  law  In  such 
cfise  Is  stated  In  the  third  section  of  the 
syllabus  as  follows: 

"Neither  can  sTich  note  be  set  np,  in  snch 
snit,  as  a  basis  for  affirmative  relief,  when  it  is 
not  concerning  the  anbject  of  plaintiCTs  action, 
is  in  no  way  related  to  or  connected  therewith, 
and  where  it  is  not  necessarily  or  properly  in- 
ToWed  in  the  action  for  a  fiomplete  determina- 
tion thereof,  or  settlement  of  the  questions 
therein  inTOlved.** 

In  the  body  of  the  opinion  the  floort,  re* 
ferrlng  to  such  note,  said: 

"It  cannot  avail  as  a  rlf^t  to  relief,  because 
It  is  not  concerning  the  subject  of  plaintiff's  ac- , 
tion,  nor  is  the  right  to  relief  necessarily  or 
properly  involved  in  the  action  for  a  complete 
determination  or  settlement  of  the  questions 
involved.  The  defense  pleaded  bas  not,  in  the 
remotest  degree,  any  connection  or  relation  to 
the  cause  of  action,  or  subject  of  the  action,  or 
transaction,  upon  which  plalntUTs  action  Is 
founded." 

[3]  The  relief  sought  In  defendant's  coun- 
terclaim Is  as  distinctly  disconnected  and  In- 
dependent of  the  questions  Involved  In  plaitt<_ 
tifTs  action  as  was  the  note  sought  to  be 
pleaded  as  a  defense  In  the  First  National 
Bank  Case,  supra,  and  a  determination  of 
the  issues  presented  in  such  counterclaim 
could  have  no  bearing  or  effect  whatever  in 
a  proper  determination  of  the  Issues  pre- 
sented in  platntifTs  petition.  The  plaintiff 
may  or  may  not  have  been  enUtied  to  re- 
cover the  amoTut  sued  on  under  the  plnmb- 
Ing  contract  The  defendant  may  or  may  not 
have  been  entlUed  to  the  relief  sought  In  his 
counterclaim.  Testimony  for  or  against  the 
Issues  presented  in  plalntUTs  action  is  wholly 
Irrelevant  to  the  Issues  presented  In  defend- 
ant's counterclaim,  and  vice  versa.  Hence, 
in  order  to  avoid  tiie  confusion  of  the  Issues^ 
and  the  testimony  for  and  against  Inde- 
pendent Issues,  It  has  become  a  settled  rule 
of  practice,  and  we  think  a  sound  one,  that 
such  issues  can  be  more  satisfactorily  set- 
tled, and  finally  determined  with  less  con- 
fusion, by  requiring  a  separate  trlaL  How- 
ever, as  an  abstract  question  of  law,  in  or- 
der to  settle  the  question  as  to  whetiier  the 
court  erred  In  requiring  defendant  to  elect 
as  to  which  count  he  would  rely  upon,  Inns- 
inuch  as  such  question  might  again  arise  in 
another  trial,  and  separate  of  the  issues  pre- 
sented in  the  cross-action.  It  Is  our  opinion 


that  the  court  erred  In  ordering  defendant 
to  elect 

The  judgm^t  is  therefore,  reversed,  and 
tba  came  ronanded  for  separate  trials  of 
the  Issues  presented  in  the  petition  and  crosa- 
action. 

FEB  CUBIAU.  Adopted  In  wholei 


PEDBLITT  TRUST  CO.  v.  PUMROT,  Sheriff. 

(No.  3424.) 

(Supreme  Court  of  Oklahoma.    Sept.  22,  1914. 
Rdiearing  Denied  Dec  22.  1914.) 

(Syllabut  bv  the  Court.] 

1.  Taxation  (|  510*)— Tax  Lisns— Pbiobities 
—Chattel  SIobtoages. 

A  lien  for  taxes  upon  the  property  of  the 
tax  debtor  is  inferior  to  that  of  a  chattel  mort- 
gage lien  antedating  the  time  the  tax  lien  at- 
taches. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  946 ;  Dec  Dig.  S  510.*] 

2.  Repij:vin  (§  46*)— Salk  Pinnino  Action 
— Vaiiditt. 

Property  taken  under  a  writ  of  replevfai  Is 
in  custodio  legls.    A  sale  thereof  by  the  plnin- 

tiff  pending  the  suit,  and  an  application  of  the 
proceeds  to  the  payment  of  the  mortgage  debt 
sought  to  be  enforced,  is  wrongful,  and  in  no 
way  affects  the  issaes  in  the  cause. 

[£d.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {{  177,  178 ;  Dea  Dig.  I  46.*] 

Kane,  C  J.,  dissenting. 

Error  from  County  Court,  Pawnee  County ; 
Fred  S.  Llscum,  Judge. 

Action  by  the  Fidelity  Trust  Company,  a 
corporation,  against  C.  I.  Pumroy,  as  Sheriff 
of  Pawnee  County.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed  and 
rendered. 

Martin,  Bush  &  Murry,  of  Tulsa,  for  plain- 
tiff In  error.  Redmond  S.  Cole,  of  Fawuce, 
for  defendant  in  error. 

TURNER,  J.  On  August  25,  1907,  plain- 
tiff In  error,  the  Fidelity  Trust  Company, 
sued  C.  I.  Pumroy,  as  sheriff  of  Pawnee  coun- 
ty, in  the  probate  couit  of  that  county,  in 
replevin,  for  40  head  of  cattie,  of  the  allied 
value  of  fG50,  alleging  a  special  ownerahip 
therein  by  virtue  of  a  certain  chattel  mort* 
gage,  and  the  same  were  delivered  to  plaintiff 
nnder  flie  writ  After  issue  Joined  by  gen- 
eral denial,  there  was  trial  to  the  court  and 
Judgment  for  defendant,  and  plaintiff  brings 
the  case  here. 

[1]  There  Is  no  dispute  as  to  the  facts. 
The  evidence  discloses  that  on  March  2S, 
1907,  one  Glegg  and  wife,  at  Ft  Worth.  Tex., 
executed  to  plaintiff,  as  trustee,  a  chattel 
mortgage  upon  7,300  head  of  catUe,  including 
those  In  controversy,  to  secure  an  indebted- 
ness of  $123,000  due  the  Continental  Bank  A 
Trust  Company,  evidenced  by  promlsi^nry 
notes  due  August  1,  and  November  1,  1007. 
respectively.  At  that  time,  as  the  cattie  cov- 
ered by  the  mortgage  were  In  Clegg's  posseff- 
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EdoD  and  In  bis  pastnre  In  Bawnee  conntT, 
OkL,  said  mortsBfle  was  dnly  filed  for  record 
in  that  comitr  <m  April  SK^,  1907.  Tbe  mort- 
gage contained  a  condition  to  ttie  effect  tbat. 
In  case  the  cattle  were  a^aed  nnder  process 
of  court,  the  whole  debt  became  at  once  pay- 
able and  the  mortgagee  could  foteciose.  On 
May  S,  1907. 983  head  of  these  cattle  veie  aa> 
sessed  by  the  township  asseesor  of  Oteo  town- 
in  the  name  of  Clegg,  tlie  owner,  and  in 
Angnst,  1907,  an  vneigeacj  tax  warrant  was 
issued  by  the  oonnty  treasurer,  and  40  heMl 
of  the  cattle  in  controveiay  won  'seised  for 
Glegg's  taxes.  Qllieranpwi  plaintiff  brongfat 
suit,  which  resulted  as  stated;  the  court 
finding  spedflcally  that  defendant,  as  sheriff, 
had  at  the  time  of  the  comraenoement  of  tibis 
action  "a  lien  upcm  the  property  replevined 
by  Tirtne  of  a  tax  warrant  *  *  *  for 
$S37JiO,  •  *  •  and  ¥117.16.  penalty  aud 
interest,"  and  which  said  40  head,  of  cattle 
the  court  ordered  plaintiff  to  return,  or  pay 
to  defendant  said  sum.  This  was  a  finding, 
in  effect,  that  tlie  lien  for  taxes  was  superior 
to  that  of  the  chattel  mortgage,  although  the 
lien  of  the  latter  antedated  the  time  the  tax 
lien  attached. 

In  so  holding  the  court  erred,  and  the  Judg- 
ment is  contrary  to  law.  While  It  was  with- 
in the  power  of  the  Legislature  to  make  the 
tax  lien  auj)erlor  to  that  of  the  mortgage,  no 
statute  to  that  effect  and  In  force  at  that 
time  in  this  JurisdlctloD  has  been  called  to  our 
atteution.  27  Am.  &  Eng.  Euc.  Law,  741.  In 
the  abseuce  of  such  a  statute,  the  lien  of  the 
chattel  mortgage  was  superior  to  tbat  of  the 
tax.  87  Gyc.  1145,  says: 

"It  ia  even  within  the  constitutional  power  of 
the  Legislature  to  enact  that  the  tax  hen  shall 
take  precedence  over  mortgages  or  other  tncum- 
brancea  made  or  given  before  the  enactment  of 
the  law  creating  the  tax  lien  and  existing  at 
the  date  of  its  passage.  But  this  retroactive 
construction  will  not  be  adopted,  iinleas  express- 
ed in  terms  too  plain  to  be  mistaken.  The  lien 
of  a  peraonal  property  tax,  when  sought  to  be 
enforced  against  real  estate  of  the  owner,  is 
generallr  inferior  to  the  Hen  of  existing  mort- 
gage. And  as  to  personal  property,  to  which 
the  tax  lien  does  not  ordinarily  attach  until 
seizure  or  distraint,  such  lien  is  usually  sub- 
ordinate to  tbat  of  an  »Tt«ring  chattel  mort- 
gage." 

In  Blandiard  et  al.  v.  Logan  County,  2 
Neb.  (Unof.)  516,  89  N.  W.  376,  In  the  syl- 
labus It  is  said: 

"A  Hen  for  taxes  upon  the  property  of  the 
tax  debtor  is  Inferior  to  tbat  of  a  chattel  mort- 
gage lien  antedating  the  time  the  tax  lien  at- 
taches." 

See,  also,  Woolsey  t.  COmmberlain  Banking 
House.  70  Neb.  194,  97  N.  W.  241;  Chamber, 
lain  Banking  House  Wocdsey  et  al.,  60  Neb. 
516,  83  N.  W.  729;  Maish  T.  Bitd  (a  0.)  22 
Fed.  106;  St  Johns  Nat  Bank  t.  Tp.  of 
Bingham,  lis  Mich.  20S,  71  N.  W.  688;  Wise 
et  al.  r.UStC.  Wise  Ga,  158  N.  Y.  60T,  47 
N.  B.  788;  Cooper  et  aL  T.  Corbln  et  aL.  lOS 
111.  224. 

[2]  The  cause  must  therefore  be  reversed. 


and  that,  too,  notwiOstaadlng  the  fact  tbat 
plaintiff,  pending  the  suit,  sold  the  property 
taken  under  the  writ  and  applied  the  same 
to  payment  In  full  of  tb»  mortgaged  debt; 
Uds  for  the  reason  that  the  inroperty  was  at 
that  time  In  custodlo  legls,  and  the  sale  and 
application  of  the  proceeds  wrongful,  and  in 
no  way  affected  the  issues  in  the  case.  Farm< 
BTsf  State  Bank  r.  Bb^bsxiami  et  aL.  2S  OkL 
696,  lOe  Pac.  992. 
Reversed  and  rendered. 

BUOAKMORE.  LOOFBOURBOW,  and 
RIDDLB,  JJ.,  concur.  KANB,  O.  J.,  dissents. 


DUNCAN  T.  BYARS  et  al.    (No.  3944.) 

(Supreme  Court  of  Oklahoma.    Oct.  27,  1914. 
Rehearing  Denied  Dec  22,  1014.) 

fBvUabiu  hv  tko  Omrt.) 

1.  Indians  13*)— "EmtOLLiiBnT  Bxcoed"— 

EVIDENCI  OF  AOE. 

The  "enrollment  records  of  the  Commis- 
sioners to  the  Five  Civilized  Tribes,"  which  sec- 
tion 3  of  the  Act  of  Congress  approved  May  27, 
1908,  c.  199,  85  Stat.  318,  declares  "shall  here- 
after be  conclusive  evidence  as  to  the  age"  of 
any  enrolled]  citizen  or  freedman  of  said  tribes, 
embraces  and  includes  all  of  the  testimony  and 
exhibits  tending  to  cetablisb  age  that  were  in 
evidence  before  the  GommiBaion,  and  the  otm- 
clusions  of  the  Commission  based  thereon  from 
the  date  of  the  application  for  enrollment  of 
any  particular  allottee  up  to  the  time  of  the 
ascertainment  by  the  Commission  as  to  whether 
the  name  of  such  allottee  was  entitled  to  be 
placed  upon  the  roll  of  the  nation  In  which  be 
claimed  citizeoship. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  I  30;  Dec.  Dig.  I  13.*] 

2.  IkDIAMS  (i  13*)— EVlDEPtCE  OF  AgB— OBN- 
8DS  GASDS—ENBOIXHEin'  KECOBDS. 

Where  it  appears  that  the  "census  card" 
constitutes  tiie  complete  "enrollment  records," 
it  is  admissible  as  conclusive  evidence  of  age, 
not  as  a  "census  card,"  but  as  the  "enrollment 
records,"  when  so  certified  by  the  proper  of- 
ficer. 

[Ed.  Note.— For  other  coses,  see  Indiana, 
Cent  Dig.  f  30;  Dec.  Dig.  { 13.*} 

Commissioners'  OpinlcA,  Division  Na  2. 
Error  from  District  Court  Utelntosh  Coun- 
ty; Prealie  B.  Cole,  Judge. 

Ejectment  by  EUda  Duncan  against  T.  T. 
Byars,  Sr.,  and  others.  Judgment  for  de- 
fendant Gabriel  BUlnger  decreeing  title  to 
the  land  in  questlcm  in  him  and  Judgment 
for  defendant  Rayford  Jones  against  Ellin- 
ger  for  ^1,950,  and  EUda  Duncan  and  Ga- 
briel ElUnger  each  brii«  error.  Reversed. 

N.  A.  Gibson.  H.  O.  Tburman,  and  T.  U 
Glbron,  all  of  Muskogee,  for  plaintiffs  in  er- 
ror. Chas.  F.  Runyan,  Jobn  F.  Vaughan. 
and  Bailey,  Wyand  ft  Moon,  all  of  Muskc^ee, 
for  defendebta  in  error. 

HARRISON,  G.   This  was  ui  action  in 

ejectment  by  EUda  Dnncan  against  T.  T. 
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Bjran  for  pomesaion  ot  a  certain  12a-acre 
tract  Qt  land  in  Mcintosh  county,  and  for 
rents  and  damages.  Byars  answered  the  pe- 
tition (tf  £31  da  Doncab,  claiming  to  hold 
possession  of  tbe  land  in  question  by  vlrtne 
I  of  an  agricultaral  lease  from  Oabriel  Bl- 
linger.  Sailnger  upon  his  own  motion  was 
made  a  party  defendant,  claiming  title  to 
the  land  under  a  warranty  deed  frwn  Bay- 
foid  Jcmes,  the  original  allottee.  Bllda  Dtea- 
can  answered  the  cross-petition  of  Gabriel 
EUInger,  claimlnK  that  ^  also  bad  title 
to  the  Iflbd  by  warranty  deed  from  Bayfwd 
Jones,  the  allottee.  BayCord  Jones  was  per- 
mitted to  interrene,  and  allied  that  nei- 
ther the  deed  to  Ellda  Doncan  nor  the  deed 
to  Gabriel  ElUnger  was  valid,  but  that  bolA 
were  void  because  of  mlsrepreaentatiokis  and 
fraud  and  for  failure  of  cwsideration,  alleff- 
Ing  tiiat  he  had  received  no  consideratlwk 
for  either  deed  except  the  sum  of  fSO  from 
Gabriel  Ellinger  oa  tala  deed.  Wherefore  he 
prayed  ttiat  both  of  said  deeds  be  cuiceled, 
or,  in  the  event  the  court  should  And  either 
of  same  to  be  valid,  that  he  be  i^ven  Jodg- 
msnt  against  sudi  holder  of  the  valid  deed 
for  the  purchase  price  therein  mentioned. 
Wbeto  the  cause  came  on  for  trial,  all  par- 
ties were  represented  and  agreed  to  waive 
a  Jury  and  submit  the  issues  to  the  court. 
After  hearing  the  testimony  of  all  parties 
In  support  of  their  respective  claims,  the 
court  rendered  Judgment  decreeing  the  can- 
cellation of  ElUda  Duncan's  deed,  and  fur- 
ther decreeing  the  title  to  the  land  in  ques- 
tion In  Gabriel  Klllnger,  afnd  rendering  Judg- 
ment in  favor  of  Bayford  Jones  against  El- 
linger  for  $1,950,  balance  of  purchase  -money 
found  to  be  due  Jones  from  Eailnger  under 
his  deed ;  the  consideration  in  the  deed  be- 
ing $2,000.  and  the  court  flndltag  that  $50  of 
same  had  been  paid,  and  further  decreeing 
a  Ueu  against  the  land  for  the  payment  of 
said  balance  of  the  purchase  money.  From 
that  {wrtlou  of  the  decree  which  gave  Judg- 
ment against  ElUnger  for  the  $1,950  and 
decreeing  a  lien  against  the  la'nd  for  the 
payment  of  same,  EUInger  appealed  to  this 
court,  such  appeal  being  cause  Ma  3769, 
entitled  "T.  T.  Byars,  Sr.,  and  Gabriel  El- 
linger  V.  EUda  Duncan  et  al.,"  and  from  the 
portion  of  the  decree  canceling  her  deed, 
Elida  Duncan  perfected  a  separate  appeal, 
the  same  being  cause  Na  39ii,  and  entitled 
"Ellda  Diiucan  v.  T.  T.  Byars,  Sr.,  et  aL" 
By  agreement  of  counsel  the  two  cases  are 
consolidated  and  submitted  as  one  case. 

Inasmuch  as  the  court  decreed  a  can- 
cellation of  the  deed  to  Elida  Duncan,  the 
intervener  Rayford  Jones  does  not  defend 
that  portion  of  the  decree;  but.  as  he  re- 
covered Judgment  against  Gabriel  Elllnger 
for  the  balatace  of  the  purchase  price  under 
BUlnger's  deed,  he  appears  and  defends  that 
portlcoi  of  the  Judgment  We  shall  first  de- 
termine the  controversy  between  Elida  Dun- 
can and  Oabriel  Elllnger.  The  tl^ti  at  T. 


T.  Byars  In  the  premises,  who  was  a  toiant 
under  EUInger,  will  follow  the  determina- 
tion of  the  rights  between  Elida  Dutacan  and 
ElUnger. 

It  appears  from  the  record  that  Bayt<»d 
Jones  was  a  Creek  freedman,  and  as  anndi 
received  the  120  acres  in  question  as  a  sor. 
plus  allotment ;  that  on  January  17,  1908,  he 
conveyed  the  land  In  questtm  to  N.  G.  Turk 
and  Eatberine  i£.  Depuy.  and  thereafter,  on 
Ifebruary  6,  1908,  he  ctmveyed  the  same.  Isftid 
to  the  same  parttes  by  a  second  deed,  and  on 
Febmary  lOOi  said  N.  G.  Turk  and  Katiier- 
Ine  M.  Depuy  ccmveyed  said  land  to  GaMti 
BOUnger,  by  virtue  of  which  deed  TOHnger 
granted  an  agrixmltnral  lease  to  the  defmd- 
ant  T.  T.  Byars.  On  September  1,  IMS, 
EUda  Duncan  obtained  a  deed  to  the  same 
land,  togetlur  wltta  another  tract,  from  Bay- 
f«d  Jones  and  his  vUe ;  Jones  having  mar- 
ried since  the  first  deed  oif  January  ITOl 
On  December  S,  1906,  Oabild  EUInger  ob- 
tained another  deed  from  :^yford  Jones,  tbB 
same  being  the  second  deed  to  ElUnger  but 
the  first  deed  from  Jones  to  ElUnger.  J<nes^ 
wife  did  not  Join  In  the  deed  to  Elllnger. 
Thereafter  Elllnger  and  EUda  Dubcan  each 
obtained  another  deed  from  Bayford  Jones, 
but  the  court  decreed  both  of  them  void  for 
the  reason  that  Jones  had  already  parted 
with  title  to  the  land  previous  to  the  time 
they  were  executed,  and  decreed  that  the 
deeds  of  January  17th  and  February  6th  to 
Turk  and  Depuy  were  void  because  Jones 
was  a  mlntMT  at  the  time  such  deeds  were 
executed. 

[1,2]  It  Is  claimed  by  EUda  Duncan  that 
Jones  became  21  years  of  age  on  the  2lBt 
day  of  September,  1908,  and  claimed  by  El- 
Unger that  he  did  not  become  21  years  of 
age  until  the  4th  day  of  December,  1908. 
Therefore  the  controversy  between  EUda 
Duncan  and  Gabriel  ElUnger  dep^ds  upon 
two  questions  of  fact,  viz.:  First,  when  did 
Rayford  Jones  become  21  years  of  age?  Sec- 
ond, were  Bayford  Jones  and  his  wife  oc- 
cupying the  tract  or  claiming  same  as  a 
homestead  on  the  date  of  the  deed  to  El- 
llnger? -As  to  the  questiasi  of  the  aUottee's 
age,  the  vaUdlty  of  EUda  Duncan's  deed  de- 
pends upon  the  fact  whether  Bayford  Jones 
attained  his  majority  on  September  1,  1908, 
and  In  support  of  her  contention  that  such 
was  the  fact  she  offered  In  evidence  the 
records  of  the  Commissioner  to  the  Five 
CivUlzed  Tribes.  The  court  rejected  su<^ 
records  and  proceeded  to  hear  oral  testi- 
mony as  to  the  date  of  his  birth.  Under 
the  authority  of  Yarbrough  v.  Spalding,  31 
Okl.  806,  123  Pac.  843,  and  Scott  v.  Brake! 
et  al..  143  Pac  510,  rendered  September  1, 
1914,  and  Phillips  et  aL  v.  Byrd,  143  Pac. 
684.  not  yet  officially  reported,  -  the  enroU- 
meat  records  are  conclusive  as  to  age,  and 
it  was  error  to  reject  same  as  evidence,  for, 
under  the  antiiorltles  above  dted,  if  the  en- 
roUment  records  disclosed  the  fact  that  the 
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aUottee  attained  his  majorl^  on  S^^tembw 
1,  1008,  then  such  records  were  coDcluslve  aa 
to  the  age  of  the  allottee,  atad  It  was  error 
for  the  court  to  reject  same  and  proceed  to 
hear  oral  testimony  as  to  the  date  of  his 
birth. 

In  Scott  T.  Brakel  et  al.,  supra,  Chief  Jos- 
tlce  Kane  went  Into  an  ezhaustive  discus- 
alon  of  what  constituted  the  enrollment  rec- 
ords, holding  that  under  the  Act  of  May  27^ 
1908,  86  Stat  at  L.  312,  there  was  a  distinc- 
tion between  the  approved  "rolls"  of  dtlzen- 
Bhlp  and  of  freedmen  of  the  Five  Tribes  and 
the  "enrollment  records"  of  the  Commla- 
Bioner  to  the  Five  Tribes,  and  tbat  after 
the  approval  of  such  act  the  enndlmoit  rec- 
ords of  the  Five  (XvtUzed  Tribes  were  con- 
elusive  evidence  as  to  the  age  of  allottees  In 
coDv^ances  made  sabseqoent  to  tbe  ap- 
proval of  audi  act^  and,  after  a  full  review 
of  the  legislative  b&Mory  ol  mch  act,  ttie 
oocirt  eonclndeB: 

"All  of  this  and  many  oQiet  deductions  de- 
dndble  from  the  same  sources,  pc^tlDg  tbe 
same  way,  inevitably  lead  to  the  contusion 
that  Congress  intended  'tbe  enrollment  records 
of  the  Commisaioaers  to  the  Five  Civilized 
Tribes'  to  include  and  embrace  all  of  tbe  teatt- 
mony  and  exhibits  tending  to  establish  age  tliat 
were  in  evidence  before  the  Dawes  Commission, 
and  tbe  conclusions  of  the  CommiBsioD  based 
thereon,  from  the  date  of  the  application  for 
mrollment  of  any  particular  indiTidual  up  to 
tbe  time  ct  tbe  ascertainment  by  the  Commis- 
sioa  as  to  whether  the  Dame  of  such  person  was 
to  be  included  upon  the  final  rolls  of  the  na- 
tion In  which  he  claimed  dtisensbip.  It  is 
true  that  in  many  instances  the  census  card 
consists  of  an  entry  of  a  summary  of  the  evi- 
dence of  the  applicant  at  the  time  the  applica- 
tion was  made,  whilst  in  other  instances,  where 
tbe  testimony  of  the  applicant  was  not  taken 
down  by  a  stenographer  and  subsequently  trans- 
acrit>ed,  the  entries  consisted  of  the  epitomized 
statements  of  tbe  witnesses  reduced  to  census- 
card  form.  In  such  eases  the  census  card  is 
of  necessi^  the  enrollment  record,  and  whm 
tbe  Commissioners  to  the  Five  Civilised  Tribes 
certify  that  tbe  census  card  constitutes  tbe  en- 
tire enrollmeut  record  as  to  tbe  person  whose 
name  ^ipears  thereon,  that  will  be  niAdent. 
There  are  many  instances  where  the  census 
card  constitutes  substantially  the  complete  en- 
rollment record.  In  such  cases,  it  is  admissible 
as  conclusive  evidence  as  to  age,  not  as  a  census 
card,  but  as  'the  wroUment  record,*  when  so 
certified  by  the  proper  officer." 

It  seems  to  us  that  hereafter  the  above 
decision  should  be  a  sufiSdent  guide  as  to 
w£ut  the  enrollment  records  embrace  and 
what  constitutes  conclusive  evidence  of  the 
age  of  an  allottee. 

It  is  unnecessary  to  pass  npon  the  ques- 
tion whether  Jones  and  his  wife  were  occu- 
pying the  tract  in  question  as  a  homeeteaid 
at  the  time  they  conveyed  same  to  ElUnger, 
as  tbat  ia  an  issue  of  fact  which  can  be  tried 
at  tbe  next  trial.  Likewise,  it  is  unneces- 
sary to  determine  the  controversy  between 
Rayford  Jones  and  Elllnger,  as  Jones*  rights 
in  tiie  premises  wOl  follow  the  determination 
of  the  oontroveny  betweoi  BJUda  Duncan 
and  Bllinger. 


For  tbe  reaa<xui  herein  given,  tbe  Jndc* 
ment  Is  reversed,  and  the  cause  remanded. 

PER  CURIAM.   Adopted  In  whole. 


In  re  AZXEN'S  WILL.    (No.  8487.) 
(Snpreme  Gonrt  of  OkUioma.    Deo.  8.  1914.) 

fSyUahut  Iv  the  Voiirt.) 

1.  Wirxs  (I  810*)— Pbo BATH  Pboceedinos— 

ISStJES  TbIABLK. 

In  a  proceeding  to  probata  a  wUl,  under 
sections  6210  and  6211,  Rev.  Laws  1910  (sec- 
tions Q167,  5168.  Comp.  Laws  1900),  the  only 
issue  triable  is  the  factum  of  the  will,  or  the 
question  of  devfsavit  vel  non. 

[Ed.  Note.— For  other  cases,  see  Wnis,  Cent 
Dig.  IS  780-787;  Dee.  Dig.  |  810.*] 

2.  WXLU  d  25*)— POWBB  TO  BCQUKAJH  PBOP- 
KBTT— IHDIANS— "PbIVBHTBD  BT  LaW." 

The  phrase  "prevented  by  law,"  as  used  In 
that  part  of  section  8341,  Rev.  Laws  1010. 
which  provides,  "No  person  who  is  prevented 
by  law  from  alienating,  conveying,  or  incumber- 
ing real  property  while  living  shall  be  allowed 
to  bequeath  same  by  will,"  means  preventeil  Dy 
law  of  the  ststo,  and  does  not  apply  to  In<nans 
of  the  Five  Civilised  Tribes  Who  are  prevented 
by  act  of  Congress  from  alloiatfng,  conveying, 
or  incumbering  real  property  while  living,  oth- 
erwise than  by  last  will  and  testament. 

[Ed.  Note.— For  other  cases;  see  Wills,  Cent 
Dig.  i  53;  Dec.  Dig.  |  25.*] 

3.  Wills  ({  26*)— Right  to  BEguiATH  Pbof- 
■BTT— IirniANS. 

Section  23  of  the  Act  of  Gongress  of  April 
26.  1006,  c.  1876,  34  Sut.  145,  and  section  9 
of  the  Act  of  May  27,  1908,  c.  199,  35  Stat. 
315,  confer  the  right  upon  allottees  of  tbe  Five 
Civilised  Tribes  to  alienato  real  estate  by  wfU, 
when  and  where  the  testator  is  of  lawful  age 
and  sound  mind,  is  within  the  statute,  and  com- 
plies with  all  legal  requirements  relating  Qiere- 
to. 

[Ed.-  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  I  53 ;  Dec.  Dig.  |  25.*] 

(Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Coal  County; 
Robert  M.  Rainey,  Judge. 

Petition  by  a  M.  Threadglll  for  the  pro- 
bate of  tbe  will  of  Emerson  Allen,  deceased, 
to  which  Bboda  Allen,  the  wife  of  tbe  tes- 
tator, filed  objections.  From  a  Jadgmoit  de- 
nying probat^  proponent,  ThreadgUl,  brings 
error.  Reversed  and  remanded. 

C.  M.  ThreadgUl,  of  Coalgate,  in  pro.  per. 
J.  Q.  Ralls,  of  Atoka,  for  defendant  In  error. 
Gray  ft  UtVaj,  of  Oklahoma  Gty,  amid 

curife. 

SHARP,  a  On  November  12,  1910,  the 
proponent,  C.  M.  Threadglll,  filed  in  the  coun- 
ty court  of  Coal  county  his  petition  asking 
for  tbe  probate  of  the  will  of  Emerson  Allen, 
deceased.  From  the  petition  It  appears  tbat 
said  Emerson  Allen,  a  resident  of  Coal  coun- 
ty, made  and  executed  his  last  will  and  tes- 
tament on  January  6,  1910,  and  thereafter 
departed  this  life  in  said  county  on  or  about 
November  4th  of  said  year;  that  at  the  time 
of  his  death  be  left  an  estate  consisting  of  a 
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homestead  allotment  of  land  of  abont  160 
acres,  and  a  portion  of  a  surplus  allotment, 
the  probable  value  of  each  being  stated.  On 
the  27th  duy  of  December,  1910,  Ithoda  Allen, 
the  surviving  wife  of  said  Emerson  Allen, 
filed  In  said  court  her  opposition  to  the  pro- 
bate of  the  will,  charghig:  (1)  That  the  doc- 
ument exhibited  was  not,  in  fact,  the  last  will 
and  testament  of  the  said  Kmerson  Allen,  for 
the  reason  that,  at  the  time  the  same  was  pur- 
ported to  have  been  made,  the  deceased  was 
not  of  sonnd  and  disposiiig  mind,  and  that 
the  same  was  not  executed,  attested,  and 
witnessed  in  the  manner  provided  by  law ; 
(2)  that  at  the  time  of  the  execution  of  the 
purported  will  decedent  was  a  f  uU-blood  In- 
dian, and,  under  the  law,  could  not  dispose 
of  the  property  sought  to  b«  derlsed  In  said 
win,  tor  the  reason  that  there  were  legal  re- 
strictions uixm  the  alienation  thereof.  Is- 
sue being  taken  by  answer  on  the  part  of  the 
proponent,  the  county  court  on  June  13, 1911, 
refused  to  admit  the  will  to  probate.  An 
appeal  being  prosecuted  to  the  district  court, 
the  caw  was  there  tried  upon  an  agreed 
statement  of  facts.  It  Is  admitted  that  the 
testator,  Emerson  Alien,  web  a  full-blood 
Choctaw  Indian;  that  the  land  sought  to'  be 
alienated  by  him  constituted  his  homestead 
and  a  part  of  his  surplus  allotment;  and  that 
the  restrictions  upon  his  right  of  alienation 
had  not,  during  his  llfeUme,  been  removed 
either  by  act  of  Congress  or  by  order  of  the 
Secretary  of  the  Interior.  The  district  court 
refused  to  admit  the  will  to  probate,  upon 
the  ground  that,  the  testator  being  a  full- 
blood  Choctaw  Indian,  and  the  lands  de- 
scribed in  the  wlU  "consisted  of  his  allotment 
and  homestead  as  a  Choctaw  Indian  citizen," 
and  being  restricted  lands,  under  the  law  of 
the  state  the  said  testator  could  not  make  a 
valid  will. 

[1]  In  refusing  to  admit  the  will  to  pro- 
bate, under  the  facts  apijeariug  In  the  record, 
the  trial  court  erred,  us  was  held  by  this 
court  in  Taylor  v.  Hilton,  23  Okl.  354,  100 
I'ae.  537,  18  Ann.  Cas.  385;  Nesbit  v.  Gragg 
€t  aL,  SO  Okl.  703,  129  Pac.  705.  Each  of  the 
foregoing  cases  named  involved  the  uliouatlon 
by  will  of  allotted  Indian  lands  in  the  Chick- 
asaw Nation,  and  It  was  held  that,  under  the 
laws  of  Arkansas  in  force  In  tlie  Indian  Terri- 
tory by  act  of  Congress,  the  only  issue  tri- 
able in  a  proceeding  to  probate  a  will  was 
the  factum  of  the  will,  or  the  question  of  dev- 
isavit  vel  non.  The  former  opinion  of  the 
court  contains  a  review  of  many  authorities 
sustaining  the  court's  conclusion.  Such, 
then,  may  be  considered  the  state  of  the  law 
in  all  cases  arising  in  the  Indian  Territory 
portion  of  the  state  prior  to  statehood. 

Turtiing  to  the  statutes  in  force  In  this  ju- 
risdiction when  the  will  in  the  present  case 
was  offered  for  probate  and  the  hearing  bad 
on  the  contest,  we  find  that  section  6210, 
Ker.  Laws  1910  (section  6157,  Cc«np.  Laws 
1909).  faxnlBheB  the  procedure,  and  «mmer> 


ates  certain  Issues  ttiat  may  arise  In  tbe 
course  of  a  contest  against  the  probation  of  a 
will.  Section  6211,  Rev.  Laws  1910  (section 
5158,  Comp.  Laws  1909),  provides  that  the 
court,  after  hearing  the  case,  must  give  In 
writing  the  hndlugs  of  fact  and  conclusions 
of  law  upon  the  Issues  submitted,  and  upon 
.which  the  court  must  render  Judgment,  ei- 
ther admitting  the  wUi  to  probate  or  reject- 
ing it  In  either  case  the  proofs  of  the  sub- 
scribing witnesses  must  be  reduced  to  writ- 
ing, and.  If  admitted  to  probate,  the  judg- 
ment, will,  and  proofs  must  be  recorded.  It 
will  be  noted  that  the  conclusion  to  be  reach- 
ed npmi  a  hearing  of  the  ctmtest  Is  whether 
tbe  will  shall  be  rejected  or  admitted  to  pro- 
bate. Tbace  is  no  autikorlty  conferred  by 
statute  by  wblcb  tbe  court,  upon  a  beozinff  of 
tbe  Qontest,  taOB  authority  to  constme  tbe 
will  or  adjudicate  upcm  tbe  rl^bta  at  the  par^ 
ties  <a  the  validity  (tf  tbe  disposition  there- 
of. Tbe  latter  section  of  the  statute  is  tbe 
same  as  eectlon  6672.  Gomp.  lAwa  of  Dakota 
1887  (section  47.  Probi  Code,  Oomp.  Laws 
South  Dakota  1910).  Ckmatruing  this  section 
of  the  South  Dakota  statute,  from  wbldi 
state  onr  statute  aweais  to  have  been  adopt- 
ed, tbe  Supreme  Court  of  that  stete,  In  Ir- 
win et  al.  v.  Lattln  et  al.,  29  S.  D.  1,  135  N. 
W.  700,  Ann.  Cas.  1914C.  101^  beid  that,  upon 
a  iHTOceeding  to  probate  a  will,  the  only  mat* 
ters  to  be  adjudicated  w^  that  ttie  will  was 
duly  executed  and  attested,  was  not  procured 
by  fraud;  that  tbe  testator .  bad  sufficient 
mental  capacity  to  make  a  will,  and  had  aa> 
thortty  to  dispose  of  his  property  by  will; 
that  the  attestmg  witnesses,  where  required, 
were  competent  and  credible;  and  that  the 
evidence  was  sufficient  to  sustain  tbe  probate^ 
The  court  cites,  in  support  of  its  conclusion, 
the  following  cases:  In  re  Thompson's  Es- 
tate, 26  S.  D.  576,  128  N.  W.  1127.  Ann.  Caa. 
1913B.  446 ;  In  re  John's  Will,  80  Or.  494,  47 
Pac.  341,  50  Pac.  226,  36  L.  R.  A.  242;  In 
re  Murphy's  Estate,  104  Cal.  554,  38  Pac. 
543;  Hatbway's  Appeal,  46  Mich.  320,  9  N.  W. 
435;  Farmer  v.  Sprague,  57  Wis.  324,  15  N. 
W.  3S2;  Greenwood  v.  Murray,  Bx:*r,  26  Minn. 
259,  2  N.  W.  945;  In  re  Jones'  Estate,  84 
Wis.  465,  64  N.  W.  917.  This  la  the  same 
conclusion  that  was  reached  by  this  court 
under  the  laws  formerly  In  force  In  the  In- 
dian Territory. 

[2]  Section  23  of  tbe  act  of  April  26,  1906 
(34  Stat,  at  L.  137),  provides  that  every  per- 
son of  lawful  age  and  sound  mind  may.  by 
last  will  and  t^tament,  devise  and  bequeath 
all  of  his  estate,  real  and  personal,  and  all 
interest  ther^n;  provided  that  no  will  of  a 
fuU-blood  Indian  devising  real  estate  shall 
be  valid,  if  such  last  will  and  testament  dis- 
inherits the  parent,  wife,  spouse,  or  the  cliil- 
dren  of  sudi  fuU-blood  Indian,  unless  ac- 
knowledged before,  and  awroved  by,  a  judge 
of  the  United  States  Cmrt  for  the  Indian 
Oterritory.  or  a  United  States  Conunlsslonn'. 
Section  9  of  ttie  act  ot  May  27, 1908  (96  Stat. 
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at  L.  812),  pTOTidea  that,  If  any  member  of 
the  Five  Civilized  Tribes  of  one-half  or  more 
Indian  blood  shall  die  leaving  inne  flurviv- 
Ing  bom  since  March  4,  1906,  the  homestead 
of  such  deceased  allottee  shall  remain  Inal- 
ienable, nnleas  Kstrictlons  against  alienation 
are  removed  therefrom  by  tlie  Secretary  of 
the  Interior  In  the  manner  inrarlded  In  sec- 
tion 1  of  the  act,  for  the  use  and  aapport  of 
snch  issne  dnriiic  ttidr  life  or  llTes,  unttl 
April  26, 1831;  but;  If  no  ancb  Issue  sarvlve, 
then  Boch  allottee,  If  an  adult,  may  diapoae 
of  his  homestead  b(y  irtll  free  from  all  re- 
Btrtctlons;  If-  this  be  not  done,  or  in  the 
event  the  Issue  hereinbefore  provided  for  die 
before  April  26, 1B31,  the  land  shall  then  de- 
scend to  the  heirs  according  to  the  laws  (tf 
descent  and  distribution  of  the  state  of  Ofc- 
lalioma,  free  from  all  restrictlmis:  Provided, 
further,  that  the  provisions  of  section  28  of 
the  act  of  April  26, 1006.  as  amended  by  said 
act.  are  thereby  made  applicable  to  all  wills 
executed  under  said  section.  The  former  act 
only  prevents  a  full-blood  Indian  from  devis- 
ing real  estate  where  he  disinherits  the  par- 
ent, wife,  spouse,  or  children,  and  does  not 
acknowledge  the  will  before  and  have  It  ap- 
proved as  provided  by  the  terms  of  the  act. 

It  is  therefore  clear  that,  under  the  act 
of  AprH  26,  1906,  unless  changed  by  subse- 
qnent  legislation,  BmerBOu  Allen,  on  Janu- 
ary 5,  1910,  If  at  the  time  of  lawful  age  and 
sound  mind,  had  the  lawful  right  to  execute 
the  will  presented  for  probate,  unless  In  do- 
ing so  the  requirements  of  the  statute  were 
not  complied  with.  Turning  to  section  9  of 
the  act  of  May  27,  1908,  we  find  that,  as  to 
the  surplus  allotment,  the  right  to  devise  by 
will,  as  found  in  the  former  act,  by  express 
oiactment  remains  unchanged.  However, 
as  to  the  homestead,  new  limitations  upon 
the  right  of  alienation  are  found.  If,  how- 
ever, a  member  of  either  of  the  Five  Civilized 
Tribes  possessing  one-half  or  more  Indian 
blood  die  leaving  no  issue  surviving  bom 
rince  March  4,  1906,  then  such  allottee,  if 
an  adult,  may  dl^ose  of  his  homestead  by 
will  free  from  all  restrictions.  That  pro- 
vision of  section  9  of  the  latter  act,  with  re- 
gard to  the  removal  of  restrictions  on  the 
alienation  of  the  homestead  by  the  Secre- 
tary of  the  Interior,  not  being  involved,  as 
we  understand,  is  not  considered.  By  the 
provisions  of  the  two  acts  mentioned  are  we 
to  determine  the  right  of  Emerson  Allen  to 
execute  the  will  In  question.  The  authority 
to  devise  his  surplus  allotment,  in  so  far  as 
the  alieuabllity  of  the  estate  was  concerned, 
was  absolute.  If,  on  account  thereof,  disin- 
heritance followed  within  the  meaning  of 
the  act,  then  certain  named  formalities  and 
requirements  connected  with  the  acknowledg- 
ment and  approval  oE  the  will  were  required. 
As  to  a  homestead.  If  no  Issue  born  since 
March  4,  1906,  survived  the  testator,  then 
the  right  of  an  adult  allottee  possessing  one- 


half  or  more  Indian  blood  to  alienate  the 
homestead  by  will  was  expressly  given  by 
the  latter  act 

[a]  The  court's  order  denying  the  will  to 
probate.  It  appears,  was  based  largely,  if  not 
wholly,  upon  section  S341,  Rev.  Laws  1910 
(section  1,  c.  41.  Sees.  Iaws  1909),  which, 
among  other  things,  provides  that  no  pftrson 
who  is  prevented  by  law  from  alienating, 
conveying,  or  incumbering  real  property 
while  living  shall  be  allowed  to  bequeath 
same  by  wIlL  The  effect  to  be  given  the  fore- 
going statute,  when  attenqited  to  be  applied 
to  Indian  citizens,  as  a  ret^cUon  upon  the 
right  of  alienation  by  will  of  allotted  lands, 
was  b^ore  this  court  In  Walker  et  aL  v. 
Brown.  141  Pac.  681,  where  It  was  held : 

"The  phrase  'prevented  by  law,'  as  used  in 
that  part  of  section  8341,  Rev.  Laws  1910, 
which  provides,  *No  person  who  ie  prevented  by 
law  from  alienating,  conveying  or  Incumbering 
real  property  while  living  shall  b«  allowed  to 
bequeath  same  by  will,'  means  prevented  by 
law  of  the  state,  and  does  not  apply  to  Indians 
of  the  Five  Civilized  Tribes  wlio  are  prevented 
by  aet  of  Congress  from  alienating,  conveying, 
or  incumbering  real  property  while  living,  oth- 
erwise than  by  last  will  and  testament" 

The  recent  expression  of  this  court  in  con- 
struing the  effect  to  be  given,  and  the  limi- 
tation placed  upon,  the  foregoing  statute 
needs  no  additional  reasoning  or  citation  of 
authority.  The  federal,  and  not  the  state, 
statute  mentioned  must  control  the  right  of 
the  testator  to  alienate  his  allotted  lands. 

The  case  was  obviously  disposed  of  by  the 
trial  court  upon  a  mistaken  notion  as  to  the 
law  controlling  the  right  of  Emerson  Allen 
to  alienate  his  allotment  by  will.  We  have 
indicated  some  of  the  tacts  that  should  be 
made  to  appear  In  a  further  hearing  upon 
the  issues  arising  upon  the  petition  to  pro-< 
bate,  and  the  opposition  thereto  of  the  con- 
testant The  exact  status  of  the  testator  In 
the  respects  to  which  we  have  called  atten- 
tion should  appear  in  the  court's  findings  oC 
fact,  and  that  whether  ot  an  aflOrmative  or 
negative  character. 

The  Judgment  of  the  trial  court  In  refus- 
ing to  admit  the  will  to  probate  should,  for 
the  reasons  stated,  be  reversed,  and  the  cause 
remanded  for  further  proceeding  not  Incon- 
sistent with  this  opinion. 

PBB  OUBIAM.   Adopted  In  ^ofe. 


JOBNSON  T.  STOYAIi  et  sL   (Mo.  2799) 
(Supreme  Court  of  Oklahoma.   Dec.  22,  1914.) 

(Syllahvt  iy  the  Court.) 

Justices  of  ihb  Peace  (i  152*)— Appeal— 
Pahties. 

0.  A.  Johnson  sued  Guy  F.  Stoval  on  an 
account  and  garnished  certain  oil  stock  In  the 
hands  of  E.  L.  Faris  as  belonging  to  Stoval. 
Faris  answered  that  be  had  no  stock  in  his 
possession  or  under  bis  control  belonging  to  Sto- 
val, and  afterwards  filed  an  interplea  setting 
up  ownership  in  the  stock.   Stoval  made  no  ap- 
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pearaoce  nor  asserted  any  claim  to  the  stock. 
The  court  rendered  jndement  agalnat  Stoval  as 
urincipal  defendant  and  against  Farig  on  ttie 
uiterplea.  Faria  appealed  to  the  count;  court 
without  joining  Stoval  In  the  appeal.  Johnson 
filed  motion  to  dismiss  the  appeal  because  Sto- 
val  was  not  made  a  party  thereto.  From  the 
order  overruling  such  motion,  Johnson  appealed. 
Held,  it  appearing  from  the  record  that  Stoval 
claimed  no  interest  in  the  stock  adverse  to 
Faria,  the  motion  to  dismiss  was  properly  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Jastices  of 
the  Peace,  Cent.  Dig.  H  51&-519;  Dec.  Dig.  | 
1S2.*] 

Commissioners'  Opinion,  Division  Ko.  2. 
Error  from  County  Court,  Kay  County; 
Claud  Duval,  Judge. 

Action  by  C.  A.  Johnson  against  Ony  F. 
StoTal,  defendant,  and  Newkirk  OU  Company 
and  B.  L.  Parish,  garnishees,  and  E.  1*.  Faria, 
interpleader.  Judgment  sustaining  an  ai>- 
peal  from  the  Justice  court  by  Interpleader, 
and  C.  A.  Johnson  brings  error.  Affirmed. 

Sam  K.  Sullivan  and  H.  S.  Braudit,  both 
of  Newklric,  for  plaintiff  in  error.  W.  K. 
Moor^  of  Praica  City,  for  defendants  in  er> 
ror. 

HARRISON,  a  This  action  was  begun  in 
the  JusUce  court  of  Kay  county  by  0.  A.  John- 
son against  Guy  F.  Stoval  for  the  sum  of 
$92.30.  At  the  beginning  of  the  action  John- 
son also  Instituted  garnishment  proceedings 
against  the  Newkirk  Oil  Company  and  L. 
Faris,  claiming  In  the  affidavit  of  garnish- 
ment that  E.  L.  Faris  had  in  his  possession 
and  under  his  control  certain  shares  In  the 
Newkirk  Oil  Company  belonging  to  defend- 
ant Guy  F.  Stoval.  Faris  answered  the  gar- 
nishment summons,  dUilming  that  he  had  no 
money  or  properties  of  any  kind  In  his  pos- 
session or  under  his  control  belonging  to 
Stoval;  that  the  4%  shares  of  Newkirk  Oil 
Company's  stock  which  had  been  Issued  to 
Stoval  had  been  pundiased  by  him,  Faria, 
and  that  the  same  was  his  own  individual 
property.  Plalntlif  excepted  to  this  answer. 
Faris  Qled  an  Interplea,  alleging  title  to  the 
shares  of  stock  in  question,  and  from  the 
Judgment  of  the  Justice  court  that  such 
shares  of  stock  were  the  property  of  Stoval, 
Faris  appealed  to  the  county  court  The 
transcript  of  the  Justice's  docket,  together 
with  the  appeal  bond,  which  had  been  ap- 
proved by  the  justice,  were  certified  to  the 
county  court  and  do<^eted  therein.  After- 
wards, on  April  6,  1910,  the  plaintiff,  John- 
son, and  hte  attorneys,  and  the  interpleader, 
FBris,  and  bis  attorneys,  appeared  In  the 
county  court  and  tried  the  cause  to  a  Jury. 
The  Jury,"  being  unable  to  agree  upon  a  ver^ 
diet,  were  discharged  from  further  considera- 
tion and  the  cause  continued.  Thereafter 
the  plaintiff,  J<dinson,  filed  a  motion  to  dis- 
miss the  appeal  on  the  allied  ground  that 
the  principal  defendant,  Guy  F.  Stoval,  bad 
not  been  made  a  party  to  tbe  appeal.  The 
ground  upon  which  this  allegation  was  based 


was  that  the  interpleader's  antcal  txmd  was 
made  payable  to  C  A.  Jobnson,  plaintifl, 
without  naming  Gny  F.  Stoval,  aa  an  obligee. 
Tbe  motion  to  d  Ism  las  was  overmled,  and 
Johnscm,  the  original  plaintiff,  appeals  to  this 
court 

In  the  former  oplnloUt  we  followed  Bar- 
nard V.  Douglass-Whaley  Orocery  Oa,  31 
OkL  m,  120  Pac.  663,  wherein  the  oonrt  held: 

"A  jdugment  was  rendered  against  two  defend- 
ants m  a  cause  tried  before  a  justice  of  the 
peace.  One  of  the  defendants  appealed  to  the 
county  court  in  his  own  name,  without  Joininc 
tbe  other.  The  appeal  was  dismissed  by  the 
county  court,  upon  the  ground  that  the  cou&tr 
court  was  without  Jurisdiction  to  entertain  the 
appeal,  because  the  appellant  did  not  make  his 
codetendant  a  party  thereto.  HeM  reveniUe 
error,  ovemilhis  Brown  v.  Tatea,  24  Okt  231, 
103  Pac.  667." 

In  this  case  the  court  overruled  the  opin- 
ion in  Brown  v.  Tates  because  It  seemed  to 
follow  the  case  of  Baldwin  v  White  (Tex. 
Qv.  App.)  26  S.  W.  455,  which  had  been  over 
ruled  in  Slayton  &  Ca  v.  Horsey,  07  Tex. 
341.  78  S.  W.  919,  as  being  In  conflict  with 
the  statute  and  great  weight  of  authority. 

Tbe  opinion  of  this  court  in  the  Barnard 
Case,  supra,  seems  to  have  been  based  princi- 
pally upon  the  fact  that  the  defendant  who 
was  not  made  a  party  to  the  appeal  bad  no 
interest  in  the  controversy  adverse  to  the 
Interests  of  the  defendant  who  took  the  ap- 
peal, and  whatever  may  have  been  the  focts 
from  which  the  court  reached  this  conclusion, 
the  facts  In  the  case  at  bar  bring  It  within 
the  rule  a!nnounced  In  the  Bernard  Case.  For 
it  appears  from  the  record  tbat  Stoval,  tbe 
principal  defendant,  made  no  appearance  In 
the  Justice  Court,  and  failed  to  plead  either 
to  the  dalm  of  the  plaintiff,  Johnson,  or  tbe 
claim  of  tiie  Interpleader,  Faris,  and  assert- 
ed no  claim  whatever  to  tbe  shares  of  sto^ 
in  question.  Hence,  so  flir  as  the  rectml  goes, 
Stoval,  the  prlndpai  defendant,  had  no  inter- 
est In  such  shares  adverse  to  tbe  dabn  of 
Faria  Therefore  the  former  opinloo  afflrm- 
Ing  the  Judgment  (tf  tbe  court  In  overruling 
the  motion  to  dismiss  tbe  appeal  Is  adhered 
to.  Tbe  former  opinion  is  berelv  withdrawn, 
this  one  filed  In  Its  stead,  and  tba  Jadgm«t 
of  the  county  court  afSrmed. 

PBB  OUBIAM.  Adopted  in  wtaola 


SMITH  et  al.  T.  BELL  et  a1.   (Na  SO04.) 
(Supreme  Court  of  Oklahoma.    Dec  8,  1914.) 

iBvUahv*  hp  (fta  Court.) 

1.  Appeal  and  Ebbob  1001*)— Vesdict— 
Evidence. 

Where  there  is  any  evidence  In  the  record 
reasonably  tending  to  support  the  verdict  of 
the  jury,  the  same  wlU  not  be  disturbed  on  ap- 
peaL 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8922,  8928-3934;  Dee. 
Dig.  i  1001.*] 
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3.  IifDUifs  A  18*)  —  Alzbhation  or  Ajxot* 
UNTS  —  BviDiiTOi  or  AOB  —  Ekboulkbnt 
Bkcobd— Hbabsat. 

la  cases  involvinE  the  valfdit;  of  convey- 
BDcee  of  lands  allotted  to  members  of  the  Slve 
CivilisMd  Tribes,  made  prior  to  the  taking  effect 
of  the  act  of  Congress  of  May  27,  1908.  e.  109, 
35  Stat.  813,  where  there  are  living  witnesses 
in  eoart  who  testify  to  the  age  of  u»e  allottee, 
the  enrollment  records  of  the  Commission  to  the 
FiTS  Civilized  Tribes  as  to  tlie  age  of  such  al- 
lottee are  pnrely  hearsay  and  Inadmissible  in 
evidence. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent. 
Dig.  J  30 ;  Dec.  Dig.  8  13.*] 

3.  Indians  (§  15*)— Axibnation  of  Land— 
Beuoval  of  Bzstbictions— Opebation  of 
Statcti. 

The  act  of  Congress  of  AprU  21,  1004,  c 
1402,  S3  Stat  ISO,  removing  ♦  •  •  all  the 
restnctioiiB  upon  the  alienation  of  lands  of  all 
allottees  of  either  of  the  Five  Civilized  Tribes 
of  Indians,  who  are  not  of  Indian  blood,  ex- 
cept minors,  •  •  • "  authorized  a  freeaman 
citizen  of  the  Creek  Nation  to  alienate  by  deed 
her  surplas  aUotment  apoQ  attaining  her  ma- 
jority, thongh  a  minor  at  the  time  of  the  pas- 
sage of  the  act 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  SI  17,  29,  34.  87-44;  Dec  Dig.  1 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Sui>erior  Court,  Muskogee  Coun- 
ty;  Farrar  L.  McCain,  Judge. 

Action  by  Alice  Smith  and  another  against 
H.  H.  Bell  and  another.  Judgment  for  de- 
fendants, and  plalntlCTa  bring  errtff.  At- 
flriued. 

A  8.  HcBea,  of  Muskogee,  for  plaintiffs 
in  error.  N.  A.  Gibson,  -H.  0.  Tfanrman,  and 
T.  Ia  Gibson,  ftll  CEf  Muskogee,  for  defendants 
In  error. 

SHARP,  O.  [1]  On  August  IB,  1906, -the 
plaintiff  In  error  Uamie  Mitdiell,  nAe  Smith, 
a  freedman  citizen  of  the  Creek  Nation,  in 
consideration  <tf  $1,200  cash  In  hand  paid, 
executed  to  the  defoidants  in  error,  H.  H. 
B^l  and  J.  O.  Fast,  her  warrant  deed  to 
40  acres  of  land  theret<tfore  allotted  her,  situ- 
ated in  ^lat  Is  now  Muskogee  county. 
Thereafter  and  on  ttie  2801  day  of  January, 
1908,  said  allottee  executed  a  second  war- 
ranty deed  to  said  lands  to  one  David  P. 
Thornton,  who  thereafter  conveyed  any  in- 
terest be  may  have  acquired  In  said  prem- 
ises to  the  grantees  In  the  first  deed,  H.  H. 
Bell  and  J.  O.  Fast  On  December  14.  1910, 
Mamie  Mltcb^,  nCe  Smith,  Joined  by  her ' 
mother.  Alice  Smith,  brought  suit  in  the 
superior  court  of  Muskogee  county  to  recov- 
er possession  of  the  land  described  in  the 
deeds  above  mentioned.  Both  plaintiffs  and 
defendants  Introduced  oral  testimony  of  wit- 
nesses as  to  the  age  of  Mamie  Smith.  The 
testimony  of  plaintiffs  tended  to  show  that 
she  did  not  become  18  years  of  age  until  July 
2,  1908,  while  the  testimony  of  the  defend- 
ants was  to  the  eCTect  that  she  became  of 
age  shortly  prior  to  the  execution  of  the  drst 
deed.  The  rerdict  of  the  Jury  was  In  favor 
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of  the  defendants,  and  there  being  evidence 
reasonably  tending  to  its  support,  under  the 
well-settled  rule  of  this  court,  the  same  will 
not,  on  that  account,  be  disturbed. 

[2]  In  addition  to  the  testimony  of  wit- 
nesses, plaintiffs  further  offered  in  evidence 
a  certified  copy  of  the  enrollment  records 
for  the  purpose  ot  showing  that  Mamie  was 
not  of  lawful  age  on  the  respective  dates  of 
the  conveyances  mentioned.  Upon  objection- 
of  defendants,  the  court  overruled  plaintiffs' 
offer  to  introduce  said  rolls.  Both  deeds  hav- 
ing been  executed  prior  to  the  passage  by 
Congress  of  the  act  of  May  27,  1008  (35 
Stat.'  at  L.  313),  providing  that  •  • 

the  ^rollmcnt  records  ot  the  Commissioner 
to  the  Five  Civilized  Tribes  shall  hereafter  be 
conclusive  evidence  as  to  the  age  of  said 
citizen  or  freedman,"  said  records  were  not 
competent  evidence,  and  the  action  of  the 
court  in  not  admitting  them  was  proper. 
WllUams  V.  Joins,  34  Okl.  733,  126  Pac.  1013; 
Rice  T.  Ruble,  SO  Okl.  51,  134  Paa  49 ;  Per- 
kins  V.  Baker.  41  Okl.  288,  137  Pac.  661; 
Scott  T.  Brakel  et  aL.  143  Pac.  510;  Phillips 
et  al.  T.  Byrd,  143  Pac.  684.  In  fact,  the 
records  were  purely  hearsay  and  Inadmissible 
for  any  purpose.  Grayson  et  al.  v.  Durant 
et  al.,  144  Pac.  502. 

[S]  It  is,  however,  insisted  that  even 
though  Mamie  Mitchell  had  on  August  16, 
1906,  attained  her  majority,  yet  being  a 
minor  on  April  21,  1904,  the  restrictions  up* 
on  her  right  of  alienation  had  not  been  re- 
moved. To  be  exact.  It  is  said  that  the  act 
of  AprU  21,  1904  (33  StaL  at  L.  189),  re- 
moved only  the  reetrictlons  upon  the  allena- 
tlOD  of  lands  of  Creek  freedmen,  except  home- 
steads, who  were  on  the  date  of  the  passage 
of  said  act  adults,  and  did  not  include  those 
who  thereafter  reached  thslr  majoritr.  The 
act  In  this  regard  reads : 

"And  all  the  restrictions  upon  the  alienation 
of  lands  of  all  allottees  of  either  of  the  Five 
Civilized  Tribes  of  Indians  wlio  are  not  of 
Indian  blood,  except  minors,  are,  except  as  to 
homesteads,  hereby  removed." 

The  cfntstmctlon  urged  is  without  force. 
Obviously,  the  intentlom  of  Gwgress  was  to 
pass  a  general  law  applicable  to  certain  class- 
es of  allottees.  Those  who  were  of  lawful 
age  at  the  time  of  its  passage,  as  well  as 
those  who  snbeequ^tly  attained  their  ma- 
jority, were  within  Its  provisions.  All  oth- 
ers were  expressly  excluded  from  its  opera- 
tion. Where  the  language  of  a  statute,  as 
In  the  present  case,  is  In  general  terms,  and 
in  words  of  the  present  tense,  the  statute 
will,  as  a  general  rule,  be  construed  to  apply 
not  only  to  things  and  conditions  existing  at 
Its  passage,  but  will  also  be  given  a  prospec- 
tive interpretation,  by  which  It  will  apply 
to  such  as  come  into  existence  thereafter. 
36  Cyc.  1235:  Padfle  Milling  &  El.  Co.  t. 
City  of  Portland,  65  Or.  349,  133  Paa  72,  76, 
46  L.  R.  A.  (N.  S.)  S6S ;  Carter  v.  Coharle 
Lbr.  Go^  160  N.  C.  8,  7S  S.  El.  1074;  Schus 
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T.  PowewJSlinpaoik  Go^  86  Wsta.  447,  80  N. 
W.  es,  e»  L.  R.  A.  887. 

GonBtralnff  Glar'a  I^.  of  Alalnma,  112. 
i  47,  whidi  provided  that  "all  the  notes. 
Mils,  boads,  or  oQict  erldencea  of  debt,  held 
by  the  state  bank  or  branch  banks,  payable 
to  Qua  cashier,  or  the  person  who  has  filled 
the  office  of  cashier,  of  said  bank,  or  branch 
banks,  may  be  sued,  and  collected  In  the  name 
of  the  several  banks,  in  the  same  manner  as 
if  they  had  been  made  payable  directly  to 
said  bank,  or  branch  banks,  by  whldi  tbe 
paper  has  been  taken  or  disconnted,"  the 
Supreme  Court  of  Uiat  state.  In  Davis  et  at. 
V.  Branch  Bank  of  Afoblle,  12  Ala.  held 
that  the  act  applied  equally  to  notes  which 
were  executed  at  the  time  of  Its  passage  and 
to  those  which  had  been  made  since. 

In  United  States  v.  Shock  (C.  0.)  187  Fed. 
862,  which  involved  the  construction  of  the 
various  acts  of  Congress  on  the  subject  of 
the  right  to  alienate  lands  of  the  citizens 
of  the  Creek  Nation,  and  to  tax  the  same 
when  alienable,  the  United  States  Court  for 
tbe  Eastern  District  of  this  state,  In  passing 
upon  the  contention  here  nrged«  said: 

"For  reasons  snfiident  to  CongreH,  It  saw  fit 
to  remove  restrictions  from  the  suiplus  lands 
of  all  adult  allottees  of  the  classes  mentioned. 
The  same  reasons  apply  with  equal  force  to 
those  snbseqaenUy  becoming  adnlta.  No  reason 
Is  suggMteo,  nor  is  any  conceived,  for  making 
any  diBttnctlon  between  those  of  the  classes 
named,  who  were  of  age  on  April  21,  1904,  and 
those  subsequently  becomtnr  of  age.  To  make 
such  a  distinction  would,  I  think,  be  in  direct 
violation  of  the  plain  purpose  of  the  act. 
•  •  •  In  the  act  of  April  £t.  1904.  the  class 
Congress  has  in  mind  consists  of  those  not  of 
Indian  blood.  It  excepts  minora  of  the  cUas 
named  from  the  operation  of  tbe  law,  merely  be- 
cause of  their  minority,  and  no  sound  reason 
can  be  urged  why.  when  minors  of  the  class 
named  become  of  age,  tbey  are  not  iritUn  the 
purview  of  the  law.  •  *  *  " 

In  Goat  et  aL  T.  United  States.  224  U.  S. 
468,  S2  Sup.  Ct  644,  66  U  Bd.  841,  the  United 
States  has  brought  suit  to  cancel  certain  con- 
veyances made  by  Semini^  freedmen,  alleg- 
ed to  be  in  violation  of  exi sting  restrictions 
on  alienation.  Tbe  broad  position  was  taken 
by  the  government  that  all  conveyances  oC 
Qie  land  allotted  to  members  of  die  Seminole 
Tribe  were  void  because  made  prtor  to  the 
date  of  patent,  under  tiie  agreemmt  betwe» 
the  Gommisslfm  to  the  Five  CUvHiaed  Tribes 
and  the  Seminoles,  set  forUi  In  the  opinicm. 
The  court,  however,  directed  attention  to  the 
act  of  April  21,  1904.  removing  the  restric- 
tions upon  alienation  by  adult  allottees  of 
the  Five  GlvUlaed  Tribes  who  were  not  of 
Indian  blood,  of  lands  other  than  homesteads. 
It  does  not  appear  from  ttie  opinion  when 
tbe  adult  allottees,  whose  conveyances  were 
sought  to  be  canceled,  attained  th^r  ma- 
jority. It  was,  however,  held  that  adult 
grantors,  after  the  passage  of  the  act  of  April 
21,  1904,  stood  predsely  In  the  same  position 
as  though  they  had  received  their  allotments 
without  any  restriction  upon  their  right  to 


all«uite  the  Interest  Oraa  acquired.  Tbe  caa- 
elusion  readied  by  the  court  was:  (1)  miat 
the  bill  should  be  sustained  so  far  as  it  re- 
lated to  couveyancea  of  homestead  lands ;  (2) 
that  it  should  also  be  sustained  to  the  extent 
that  It  was  directed  against  conveyances  of 
surplus  lands  made  by  freedmen  allottees 
who  were  minors,  and  thus  excepted  from  the 
provisions  of  the  act  of  April  21,  1904,  and 
those  made  by  adult  allottees  prior  to  that 
act;  and  (3)  that  so  far  as  the  bill  related 
to  conveyances  of  surplus  lands,  made  by 
adult  freedmen  allottees,  subsequent  to  April 
21,  1004.  it  should  be  dismissed.  See.  also, 
I>eming  Investment  Co.  v.  United  States,  224 
U.  S.  471,  32  Sup.  Ct  549,  66  L.  Ed.  847. 
We  find  nothing  in  these  recent  expressions 
of  the  Supreme  Court  limiting  the  right  to 
alienate  to  those  who  were  adults  on  April 
21,  1004,  and  do  not  beUeve  It  was  intended 
to  announce  such  a  rule. 

In  addition  to  that  part  of  the  act  already 
quoted,  the  further  provision  is  found: 

"  *  *  *  And  all  reatrictiona  upon  the  alien- 
ation of  all  other  allottees  of  said  tribes,  ex- 
cept minors,  and  except  as  to  homesteada.  may, 
with  the  approval  of  the  Secretaiy  of  ue  In- 
terior, be  removed  under  such  rules  and  regula- 
tions as  the  Secretary  of  the  Interior  may  pre- 
scribe, upon  application  to  the  United  States 
Indian  agent  at  the  uulon  agency." 

Giving  efTect  to  the  same  rule  of  construc- 
tion Insisted  upon,  the  Secretary  of  the  In- 
terior, under  this  provision  of  the  act,  would 
be  without  authority  to  remove  restrictions 
from  those  who  attained  their  majority  after 
its  passage.  Such  was  not  the  Intention  ot 
Congress,  neither  can  the  position  be  main* 
talned  from  the  language  employed. 

The  Judgment  of  the  trial  court  ahonld  hi 
all  things  be  affirmed. 

P£B  CURIAM.   Adopted  in  whole. 


PIONEER  TELEPHONE  ft  TELEGRAPH 
GO.  V.  STATE  et  aL    (No.  B648J 

(Supreme  Court  of  Oklahoma.    Dec.  8,  1914J 

(Bpltabut  hv  the  Court.) 
1.  Telegbafbb  Airn  Telephones  (S  28*)— Cos- 

POBATIOIf  GbUlCXSSION-^tJBISOICnON— Oi- 
DBBS. 

Complainaota  are  mutual  telephone  compa- 
nies, organized  and  operated  in  the  vidBity  oj 
Cherokee,  Okl.  The  expense  of  building  a&d 
operating  the  lines  is  paid  by  contribotiras 
from  the  atockholders  and  eubscribera.  In  tlieir 
dealings  and  intercourse  with  defendant,  com* 
plainants  are  paid  a  commission  for  such  serv- 
ices rendered.  Held,  that  tbe  Corporation  Com- 
mission had  JnrlsdictlMi  to  entertain  a  com- 

?1aint  on  the  part  of  complainants  MT&inst 
endant,  and  to  make  ancn  orders  as  nay 
reasonable  and  just  pertaining  to  the  VVDIk 
service. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {{  16. 17;  Dec.  Dis- 
|28.») 
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2.  Teleobaphb  and  TsuvHOim  d  S8*>~'Oi- 
DKB  OF  COBFOBATIOir  OoucuaoN'— Suni' 
ciBNOT  OF  Evidence. 

Complainants  own  what  Is  known  ai  a 
'V^lcar  wire"  eonneetlnff  certain  towns  in  the 
Ticinity  of  Cherokee  with  defendant's  ezchanse 
at  Cherokee.  Upon  paymeut  by  complaiuantB 
to  defendant  of  a  stated  amoant  per  month,  all 
rural  snbscribers  are  permitted  to  talk  over  the 
line  of  the  mntual  companies  through  defend- 
ant's exchange  at  Cherokee,  except  the  sub- 
scribers residing  In  the  towlis,  referred  to  and 
classed  as  commercfel  snbscribers,  who  are  per- 
mitted to  talk  free  over  the  lines  of  the  mutual 
companiea  to  any  one,  except  a  resident  of  an- 
other town,  in  which  case  be  is  connected  over 
the  clear  wire  owned  by  defendant,  and  a  mes- 
sage fee  of  16  cents  is  charged.  Complainants 
prayed  for  an  order  of  the  Corporation  Commls- 
sion,  requiring  defendant  to  connect  the  sub- 
scribers of  the  mutual  companies  residing  In 
«ald  towns  when  desiring  to  talk  td  a  resident 
another  town  over  tlie  clear  win  owned  by 
complainants,  and  asked  that  they  be  permitted 
to  talk  without  extra  charge.  Upon  a  hearing, 
the  Conunission  made  an  order,  requiring  de- 
ftodant  to  connect  the  subscribers  residing  in 
■aid  towns,  when  desiring  to  talk  to  residents 
of  other  towns  within  a  radius  of  15  miles  of 
Cherokee  over  complainants'  clear  wire.  Held 
error,  for  the  reason  there  was  no  evidence  be- 
fore the  Oommisflion  authorising  said  order. 

[Ed.  Note.— For  other  cases,  see  Tel^aphs 
and  Telepbonea,  Cent.  Dig.  S|  16. 17 1  Dec.  Dig. 
128.*] 

(Additional  Syttahut  hy  Editorial  BUlf.) 

8.  Teleobaphb  and  Telephones  (|  B*)— "Mu- 
tual Compant"~"Witdout  Hire." 
The  term  "mutual  company,"  as  applied  to 
telephone  companies,  is  not  necessarily  synon- 
ymous with  the  term  "without  hire." 

[Ed.  Note.— SV>r  other  cases,  see  Tdegtapba 
and  Telcphonei,  Ovkt,  Dig.  If  3.  4;  Dec.  Dig. 

Appeal  from  State  Corporation  Cominl5si<»i. 

A  oonvlalnt  was  filed  with  the  Corporation 
Commission  by  the  State  and  the  Cherokee 
Rural  Telephone  Company  and  others  against 
the  Pioneer  Telephone  A  Telegraph  Company. 
From  <mlers  of  the  CommlssloD,  defendant 
appeals.  Reversed. 

Harris,  Nowlin  ft  Bledsoe,  J.  R.  Splelman 
and  M.  S.  Singleton,  all  of  Oklahoma  City 
for  appellant.  Andrew  J.  Titus,  of  Cherokee, 
and  Chaa.  West,  Atty.  Gen.,  and  Chaa.  U 
Moore,  Asst  Atty.  Gen.,  for  appellees. 

riddle;  J.  This  is  an  appeal  from  Or- 
ders Nos.  678  end  678a  of  the  Corporation 
Commission.  Plaintiff  In  error  will  be  refer- 
red to  as  defendant,  and  defendants  in  error, 
tile  complainants.  On  the  20th  day  of  Octo- 
ber, 1910,  complatoants  filed  their  complaint 
agaliut  defendant  with  the  Gorporatton  Com- 
misalon,  alleging  snbstantlally:  That  In  Oc- 
tober, 180S,  defendant  entered  bito  a  contract 
with  complainants,  whereby  it  was  agreed 
that  when  oomplatnants  constracted  their  UH- 
epbone  line  to  the  edge  of  tb»  tovm  of  Chero- 
kee, defendant  would  connect  said  Une  to  Ua 
exchange  at  Ciherokee;  that  the  rural  anb- 
Bcribers  of  complainants  should  have  free 
use  of  defendant's  exchange  at  Cherokee  over 
all  rural  telephone  lines  for  six  months,  and . 


ttiaeafler  compialimiits'  nbscrlbera  dwuld 
be  required  to  pay  26  cents  per  month  per  tel- 
^hone^  with  a  minimum  diarge  of  $USO  per 
moDtb  for  each  rural  Uae^  and  a  iwT<f»niin 
cduirgfl  of  $fi;  tilut  said  party  Une  Bubocrlbera 
should  bare  free  use  of  defendant's  extfliange 
over  Oifi  rural  UnM ;  that  defendant  should 
give  the  mral  sabacilbara  of  any  other  rural 
company  comected  wUh  the  exchange  of  de- 
fendant at  Cherokee  the  use  of  said  lines 
wldiout  diorge.  Complainants  further  al- 
lege Uiat  the  fiirmera,  or  party  Une  sub- 
Bcrlbexfl.  are  pamitted  to  uae^  free  of  charge, 
the  "dear  wires**  oomected  wlt2t  the  Charo- 
Icee  exchange  between  the  towns  of  Lambert. 
Cherokee,  Driftwood,  Ingersoll,  Byron,  and 
Amorlta,  where  i>laintlff  in  error  has  an  ex- 
change; that  oomplainants'  subscribers,  liv- 
ing tn  the  town  of  Lambert  are  permitted  to 
talk  with  defendant's  subscribers  living  In  the 
town  of  Cherokee,  without  paying  the  usual 
fee  for  said  services,  although  complainants 
maintain  a  clear  wire  between  said  towns; 
that  OHnplaluantB'  subscribers  are  stockhold- 
ers In  said  rural  companies  connected  vrlth  de- 
fendant's exchange.  Complainants  further  al- 
lege that  because  some  of  their  subscribers 
are  residents  of  said  towns  and  stockholders 
in  said  mutual  companies,  they  should  also 
be  permitted  to  use  the  clear  wires  of  the 
mutual  companiea  fOr  long-distance  me»- 
sages,  but  Instead,  defendant  routes  theii 
messages  over  its  own  clear  wife  between 
said  towns,  and  charges  the  usual  long-dis- 
tance fee  therefor;  whereas,  the  rural  or 
party  line  subscribers  are  permitted  to  use 
said  clear  wires  of  the  mutual  companies 
free  of  charge  between  said  towns.  Com- 
plainants further  allege  that  def^daot  Is  dis- 
criminating'  between  Its  subscribers  residing 
in  towns  and  what  are  known  as  "rural  sub- 
scribers," and  pray  that  an  order  of  the  Cor- 
poration Commission  may  Issue,  compelling 
defendant  to  furnish  the  inhabitants  of  said 
towns  free  long-distance  services  over  the 
rural  lines  of  said  mntual  companies  connect- 
ing with  defendant's  fflcchange  at  Cherolcee. 
Defendant  filed  Its  answer,  in  tiie  nature  ct 
a  general  denial,  and  alleging  specifically 
that  under  section  5,  article  9,  of  the  Con- 
stitution, the  Corporation  Commission  was 
without  JurlsdictlcHi  to  make  the  order  sought 
to  be  made,  for  the  reason  that  complainants 
are  mutual  companies,  not  operated  for  hire,, 
so  as  to  bring  them  within  the  purview  of 
said  section  of  the  Gonstitation ;  that  the 
rural  or  party  line  snbscribers  are  permitted 
to  talk  to  any  other  rural  or  party  line  sub- 
scribers to  fmy  other  town  connected  with 
tile  exchange  of  defendant;  except  wbere  the 
parties  are  residents  of  the  towns,  in  which 
case,  defendant  claims  it  Is  entitled  to  the 
usual  long-distance  fee  for  services  over  its 
dear  wire;  and  that  therefore  it  tranamlta 
all  Budi  messages  over  its  dear  wire  between 
said  towns.   It  farther  alleges  that  complaln- 
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ephone  axmeotloiL  witb  Qie  centraL  ofBce  at 
said  towns,  and  that  oompUdnantB  are  not 
entitled  to  Oie  benefits  ot  tbe  provUdon  of 
said  contract,  requiring  Uiat  the  rural  Bab* 
scrlbers  of  sncb  towns,  connected  with  the  ex- 
change at  Cherokee,  slioald  have  free  service 
over  con^lalnants*  clear  wire  crainected  at 
Cherokee  witti  defendant's  exchange.  The 
Issues  thus  being  made,  the  Conunisaion  pro- 
ceeded to  hear  the  evidoice  of  both  parties. 
At  the  second  hearing,  the  Commission  found 
the  Issues  in  favor  of  defendant  and  dismiss- 
ed the  complaint  Upon  motion  of  complain- 
ants, Byron  Mutual  Teleidione  Company.  Cit- 
izens' Telephtme  Company,  and  the  Amorlta 
Telephone  Company,  to  vacate  said  order,  the 
Commission  proceeded  to  reconsidw  the  or- 
der made.  Upon  a  reconsideration  of  said 
complaint  and  the  Introduction  of  additional 
evidence,  the  Commission  made  the  order 
hereinafter  set  out. 

It  appears  from  the  evidence  introduced  be- 
fore the  Commission  that  the  Cherokee  Tel- 
ephone Company,  Byron  Mutual  T^phone 
Company,  Amorlta  Telephone  Company,  and 
the  Citizens'  Telephone  Company,  at  Drifts 
wood,  which  has  an  exchange  connecting  the 
towns  of  Carmen,  Dacoma,  and  Cherokee,  are 
mutual  companies ;  that  the  lines  were  built 
by  the  farmers  and  business  men  of  the 
towns  included  therein ;  that  they  own  their 
own  exchanges  at  the  towns  of  Ingersoll  and 
Driftwood,  and  own  what  is  known  as  a 
"clear  wire"  from  said  towns  to  the  city  of 
Cherokee;  that  as  a  rule,  each  person.  In 
order  to  be  given  the  services  of  a  telephone, 
was  required  to  buy  stock  in  said  mutual 
companies;  and  that  all  persons  having  the 
use  of  telephones  were  members  of  the  rural 
companies.  It  further  appears  from  the 
evidence  that  the  Pioneer  Telephone  &  Tel- 
egraph Company  owns  the  exchange  at 
Cherokee,  and  also  own  a  long-dlstance  line, 
or  clear  wire,  connecting  all  the  towns  above 
mentioned;  that  defendant  transmits  said 
messages  over  the  community  clear  wire, 
when  requested  by  rural  subscribers,  but 
when  a  person,  say  In  Amorlta,  wishes  to 
talk  to  a  man  In  Cherokee,  he  Is.  required  to 
pay  the  usual  long-distance  fee;  whereas, 
the  rural  subscriber,  as  above  stated,  can 
talk  free  between  said  towns,  and  the  mes- 
sage is  routed  over  the  lines  of  said  mutual 
companies. 

The  QuestloDS  raised  on  this  appeal  are; 
(1)  I>id  the  Corporation  Commission  have  ju- 
risdiction to  make  the  orders  complained  of 
herein?  (2)  Are  orders  Nos.  678  and  67Sa, 
complained  of  by  defendant,  supported  by  the 
evidence  introduced  before  the  Commission? 
We  shall  consider  these  questions  in  the  order 
in  which  they  are  set  out 

[1,3]  It  is  the  contention  of  defendant  that, 
inasmuch  as  the  record  shows  that  the  com- 
plainants are  mutual  companies  and  some 
of  the  officers  of  those  companies  testified 


and  ttana  was  withont  anUu>rit7  to  make  fbe 
orders  owui^ained  of.  In  our  opinion,  tbia 
contention  is  not  sound.  While  the  record 
shows  complainant  companies  are  mutual 
companies,  and  Mr.  Bather,  prertdent  of  Uie 
Byron  Mutual  T^ephone  Company,  testified 
that  bis  company. was  not  tqierated  for  liire^ 
yet  the  very  nature  of  the  business  in  whitih 
these  companies  are  engaged,  as  shown  from 
the  record,  each  ownli^  and  operating  a 
ber  of  miles  of  tel^hone  lines,  with  a  large 
number  of  subscribers,  who  contribute  ftir 
the  purpose  of  erecting  and  kee^ng  np  the 
expense  in  operating  said  lines,  and  the  for- 
ther  fat^  that  it  Is  shown  from  the  record  that 
in  their  Intercourse  yrlth  defendant  company 
they  recdva  a  certain  per  cent  from  that 
company  for  services  rendered,  shows  beyond 
question  that  these  companies,  while  mutual 
companies,  were  organized  and  are  operated 
for  hire,  within  the  purview  of  section  5, 
article  9,  Constltutlm.  To  hold  otherwise 
would  mean  that  companies  could  organize 
throughout  tbis  state  cm  the  plan  of  mutual 
companies,  and  in  eftect  control  the  larger 
part  of  the  telephone  business  in  the  state, 
and  yet  could  operate  unregulated  and  with- 
ont any  restraint  of  any  kind.  In  our  Judg- 
ment this  was  not  ctmtemplated  by  the  Con- 
stitution. Tbe  term  "mutual  companies"  la 
not  necessarily  synonymous  with  the  term 
"without  hire."  In  addition  to  this,  the  fact 
that  the  companies  made  complaints  against 
defendant  company,  and  the  primary  object 
of  said  complaints  was  to  obtain  orders  reg- 
ulating their  business,  would  be  sufficient  to 
give  the  Corporation  Commission  Jurisdiction 
of  the  whole  proceeding.  We  are  therefore 
of  the  opinion  that  tbe  Commission  had  Ju- 
risdiction over  the  parties  and  subject-matter 
of  this  controversy. 

[2]  Coming  to  the  second  proposition,  we 
find  from  the  record  that  the  particular  por- 
tion of  Orders  Nos.  GTS  and  678a  to  whidi 
complaint  is  made  is  wherein  tbe  Commission 
created  and  designated  a  new  class  of  sub- 
scribers, to  wit,  the  semlrural  subscribers. 
The  first  order  made  by  the  Conunisslon  Is 
Order  No.  350,  and  was  in  favor  of  the  de- 
fendant company,  and  a  part  of  tbe  Commis- 
sion's finding  Is  as  follows: 

"It  is  tbe  opinioQ  of  the  Commiasion  that  this 
charge  [referring  to  the  switching  fee  of  $5  per 
month]  19  not  unreasonable  or  too  great  a  charge 
in  coDsideration  of  tbe  service  received ;  and  it 
is  further  the  opinion  of  the  Commission  that  a 
charge  for  a  message  from  a  station  in  one  town 
tn  a  station  in  another  town,  where  neither  sta- 
tion Is  connected  with  a  'rural  party  Une,' 
whether  such  message  passes  over  a  'clear  wire* 
or  a  toll  line,  is  not  unjust,  inasmuch  as  aucb 
messages  come  strictly  under  the  head  of  toll 
or  long-distance  boslneas:  and,  further,  it  la 
not  an  unjust  charge,  in  lien  of  the  service  ren- 
dered 'rural  party  liues'  and  the  coat  of  such 
service  to  rural  subscribers." 

In  making  the  orders  complained  of,  the 
Commission,  in  part,  made  findings  as  fol- 
lows: 
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"The  arrangements  under  which  the  defeadant 
and  the  varioos  rural  or  mutual  companies  have 
done  business  as  Bet  forth  In  the  contract  intro- 
duced in  the  record  show  what  the  parttes  had 
asxeed  wa«  a  reasonable  arrangement  at  least 
as  to  the  time  the  contract  was  to  run,  which 
was  a  period  of  Sve  years  from  Ma;,  1906. 
Contracts  for  redprocal  service  between  tele- 
phone companies  may  not  be  controlling,  but 
should  certainly  be  considered  in  connection 
with  all  the  other  facts  in  the  case.  *  *  * 
The  distinction  which  the  defendant  draws  Is 
that  It  is  unjust  to  it  tor  the  business  men  ol 
Lambert  to  talk  over  the  clear  wires  of  the  rural 
telephone  companies  to  Byron  or  other  rural 
exchange  to  the  business  men  of  other  towns. 
The  defendant  contends  that  JAe  sabscribers  In 
Cherokee  should  not  be  permitted  to  talis  over 
the  clear  wires  of  the  rural  ezchangCB  to  sub- 
scribers of  such  exchanges  residing  in  town 
without  paying  a  toll  charge  of  16  cents.  To 
sustain  the  contention  of  the  mral  telephone 
companies,  It  would  make  it  possible  for  a  sub- 
scriber, either  a  business  man  or  otherwise,  at 
Cherokee,  to  talk  by  means  of  this  rural  system 
all  over  the  entire  county  and  to  exchanges 
located  in  Kansas,  without  any  charge  what- 
ever, other  than  their  monthly  rentals. 

"This  case  is  not  for  the  determination  of 
what  are  reasonable  rates,  but  the  question  be- 
fore the  Commission  for  consideration  Is  wheth- 
er the  defendant  is  discriminating  in  refusing  to 
permit  the  merchants  and  other  subscribers  who 
reside  in  the  town  of  Byron  and  other  rur^ 
telephone  towns  to  have  continuous  service 
through  the  various  exchanges  described  above, 
when  such  privileges  are  extended  to  what  the 
defendant  terms  the  bona  fide  rural  subscrib- 
exa.  Hence  the  question  resolves  itself  into 
what  is  a  rural  mbscrUwr  and  what  class  3t 
service,  if  any,  should  be  extended  to  such  sub- 
scribers which  could  be  withheld  from  other 
subscribers  without  a  discrimination.  This 
question  has  been  before  the  Commission  in  va- 
rious forms  several  times,  and  it  has  been  the 
policy  of  the  Commission  to  protect  the  rural 
telephone  snbscrdber  in  the  rates  and  privileges 
it  now  enjoys  without  extending  this  service  to 
the  subscribers  of  a  commercial  telephone  com- 
pany in  a  town.  To  require  the  rates  for  rural 
telephone  service  to  be  extended  to  the  subscrib- 
ers of  commercial  teleidione  systems  would  have 
the  effect  ultimate^  of  destroying  the  reciprocal 
arrangements  and  mutual  beneGte  that  now  ac- 
crue to  the  rural  telephone  subscriber.  *  •  * 
Hence  the  Commission  has  been  and  will  be  very 
careful  in  its  rulings  not  to  lay  down  any  prin- 
ciple, which  with  its  most  comprehensive  inter- 
pretation may  have  the  effect  to  finally  throw 
a  burden  upon  the  rural  telephone  service  or 
exchange.  •  •  • 

"Rural  service  is  maintained  and  switched  at 
an  exchange  at  a  nominal  price,  largely  for  the 
benefit  of  the  subscribers^  business  men.  and 
doctors  in  the  town  limits,  and  if  the  exchange 
subscribers  were  permitted  to  run  their  lines 
without  the  city  limits  and  connect  with  rural 
Unes,  this  would  reduce  the  exchange  to  a 
service  proportion,  and  would  destroy  the  effi- 
ciency of  the  exchange.   ♦   •  • 

"It  cannot  be  insisted  that  it  is  a  discrimina- 
tion to  allow  the  farmers  to  ran  a  line  to  a 
switchboard  containing  a  number  of  rural  sub- 
scribers and  not  allow  people  living  within  a 
certain  distance  of  the  exchange  to  connect 
witi  this  line.  The  circumstances  are  different 
Thv  rural  line  is  operated  with  several  sub- 
BOriDers,  and  performs  a  different  class  of  serv- 
ice and  serves  a  different  purpose  to  a  greater 
extent  than  the  operation  of  an  exchange  in 
town.  •  •  ♦ 

"The  Commission  finds  that  all  subscribers 
living  in  towns,  whether  mutual  owners  or  not 
sboula  be  classed  as  semirural  subscribers,  and 
that  a  different  rule  may  be  aiH>lied  to  this 
class  of  subscribers  than  the  one  which  Is  usu- 
ally applied  to  the  bona  fide  rural  subscriber. 


These  towns  range  in  population  from  125  to 
250.  • 

"The  question  to  be  determined  here  is.  Can 
the  Gommissiou  lay  down  a  role  patting  this 
class  of  subscribers,  as  many  as  40  of  whom  ate 
in  some  of  these  towns,  on  the  same  basis  In 
all  particulars  as  the  r^Iar  rural  subscriber? 
We  think  not.  The  system  may  grow  toj^ 
heavy  and  nltimately  result  in  an  increased  bur- 
den on  the  rural  telephone  subscriber.  It  is  oar 
opinion  that  the  service  should  be  extended  by 
the  defendant  to  those  we  have  herein  termed 
semirural  telephone  subscribera  within  a  radius 
of  15  miles  air  line  from  its  wduuise  at  Chero- 
kee. •  • 

Ttub  OommlBBlon  then  proceeds: 

"It  ia  tiieretbre  oidered  that  tlw  defendant,  the 

Pioneer  Telephone  &  Telegraph  Company  shall, 
without  additional  charge,  permit  the  semirural 
telephone  sulncribers  <as  defined  in  the  opinion 
in  this  case)  of  all  rural  telephone  exchanges 
located  within  16  miles  air  line  distance  of 
Cherokee  to  talk  to  all  the  subscribers  of  the 
defendant's  exchanges  in  the  town  of  Cherokee, 
and  to  the  subscribers  of  all  rural  lines  switched 
at  the  central  office  in  Cherokee,  and  to  permit 
all  subscribers  at  Cherokee,  rural  or  commercial, 
to  talk  to  the  subscribers  of  all  rural  exchanges 
subject  to  the  above  rule.  This  reciprocal  serv- 
ice shall  on];  be  required  of  the  defendant  when 
the  same  can  be  done  over  the  clear  wires  of 
the  rural  companies.  The  defendant  is  ordered 
to  make  physical  connection  with  all  clear  wires 
connecting  any  rural  exchanges  within  15  ndlse 
air  line  from  Cherokee." 

In  determining  the  question  as  to  whether 
or  not  the  defendant  company  made  an  un- 
reasonable or  unlawful  discrlmlnatlcm  be- 
tween what  it  designates  the  farmers  or  rur- 
al subscribers  and  those  subscribers  resid- 
ing in  the  small  towns  mentioned,  classed  as 
commercial  subscribers,  we  must  take  Into 
consideration  the  purposes  which  the  rural 
system  is  Intended  to  serve.  It  seems  that 
it  cannot  be  questioned  that  the  main  pur- 
pose of  establishing  the  mutual  rural  system 
was  for  the  benefit  and  convenience  of  the 
people  residing  in  the  rural  districts ;  and,  as 
stated  by  the  Commission  In  Its  former  or- 
der, any  nile  or  regulation  which  would 
materially  Impair  or  put  additional  burdens 
upon  the  service  to  whldi  these  people  are 
entitied  should  be  avoided.  Necessarily  the 
business  men  in  the  towns  regnlre  a  difterent 
service  from  that  of  the  mral  subscribers. 
If  a  party  in  town  has  an  interest  In  the 
mutual  company,  he  Is  entitled  to,  and  under 
the  rule  of  defendant  Gompany  reeelres  prac- 
tically, the  same  service  of  the  rural  sub- 
scriber. He  may  talk  to  the  rural  subscriN 
ers  of  any  mutual  ctsnpany's  lines  connected 
with  defendant's  exchange,  free  of  diarge 
and  he  may  be  communicated  with  by  any 
persim  In  tiie  mral  districts  over  sudi  line. 
To  give  him  the  additional  free  service  of 
the  clear  Une,  running  from  town  to  town, 
would  give  him  an  advantage  over  the  mral 
subscriber,  which  would  be  to  the  detriment 
ot  snch  mral  subscriber.  There  can  be 
no  question  but  thla  would  finally  burden  and 
mateidally  Impair  the  efficiency  of  the  rural 
district  service.  There  la  another  more  seri- 
ous difficulty  In  permitting  tbe  order  of  the 
Commission  to  stand.  The  Commission  finds, 
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as  a  matter  of  fact,  tbat  there  Is  a  different 
class  of  service  required  for  the  subscribers 
residing  in  the  towns  than  Is  required  for 
the  raral  subscribers;  that  his  altoation 
and  business  demand  a  higher  class  of  serv- 
ice and  necessarily  more  attention.  Yet  It 
proceeded  to  make  an  order,  the  effect  of 
which  gives  the  town  or  commercial  subscrib- 
er practically  the  same  service,  and  requires 
additional  services  to  be  rendered  to  the 
town  subscril>erB,  without  any  additional 
compensation.  Suppose  there  are  towns  of 
the  same  size,  situated  tiom  16  to  20  miles 
of  Cher<^ee.  Would  It  not  be  an  nnjiut  dis- 
crimination to  permit  a  resident  of  a  town 
16  miles  air  line  of  Cherokee  to  talk  through 
the  Cber(^ee  ezduinge  free,  and  yet  charge 
the  r^lar  long-distance  fee  f off  a  man  who 
resldea  In  a  town  16  to  20  miles  from  Gbero- 
keel  Wbere  la  the  Une  to  be  drawn  as  to 
peculation?  Will  this  order  apply  only  to 
towns  of  ttom  iS6  to  260  population,  or  will 
It  apply  to  towns  of  from  260  np  to  1,00(^ 
pt^olatlon?  It  seems  that  a  more  sonnd 
basis  for  an  order  regulars  ttala  cbaracter 
of  the  telephone  business  would  be  to  place 
It  upon  the  character  of  service  required. 
That  the  mutual  rural  district  snbecrlbers 
were  organised  mainly  for  a  local  aerriae  and 
convenlmce  and  for  the  aoeomniodatl<Hi  of 
the  ftirmers  realdlt^  contiguous  to  sudi 
lines  must  be  admitted,  and  the  service 
should  be  furnished  at  a  nominal  price,  or 
at  practically  what  It  coats.  The  service  for 
which  the  fee  of  15  cents  is  (barged  comes 
within  the  class  designated  as  purely  toll  or 
long-distance  service.  We  see  no  reason  why 
a  man  living  In  a  town  of  a  populatldn  of  a 
few  hundred,  or  a  population  of  2,000  or 
S,000  inhabitants  should  be  required  to  pay 
for  talking  to  a  party  residing  In  a  town  sit- 
uated 15  miles  air  line  from  an  exchange, 
when  a  man  similarly  situated  in  a  town  of 
from  250  to  300  inhabitants  engaged  In  a 
similar  business  should  be  permitted  to  talk 
to  another  town  the  same  distance  free 
Tttey  both  come  within  the  long-distance  ser- 
vice. Kelther  Is  there  any  apparent  reason 
why  a  party  residing  in  a  town  situated  17 
mites  air  line  from  an  exchange  should  be 
charged  a  [oessage  fee  for  talking  to  a  part? 
rcRtdlug  in  another  town  similarly  situated, 
when  a  party  residing  In  a  town  situated  15 
miles  from  an  exchange  may  talk  free  to  a 
party  residing  in  another  town  similarly  sit- 
uated, or  vice  versa.  The  expense  of  erect- 
tog,'  maintaining,  and  operating  is  practical- 
ly the  same,  nud  certainly  the  discrimina- 
tion cannot  be  Justified  on  this  ground;  nor 
is  the  situation  of  the  parties  sufficiently 
different  to  warrant  the  distinction.  We 
agree  with  the  Commission  tbat  no  rule  or 
i^Dlatlon  should  be  promulgated  which  in 
Its  most  comprehensive  Interpretation  lyould 
finally  burden  or  impair  the  efiidency  of  the 
farmer  or  rural  telephone  subscribers.  If 


the  farmers'  mutual  lines  are  to  be  burdened 
with  this  class  of  commercdal  business,  the 
effect  will  be  to  practically  destroy  the  pur* 
pose  for  wfaldi  the  mutual  rural  lines  were 
organized.  In  our  Judgment,  tlie  conclusion 
of  the  Commission  Is,  in  effect.  In  conflict 
with  Its  findings  of  fact,  and  Is  not  sup- 
ported by  the  evidence,  but  la  contrary  there- 
to, and  that  same  should  be  rerersed.  with 
directions  to  enter  an  order  requiring  de- 
ftodant,  the  Pioneer  T^l^hone  ft  Telegraph 
Company,  to  make  snob  physical  connections 
with  the  complatnanta*  switchboard  as  will 
adequatdy  and  eBMeatly  serre  the  needs  of 
all  concerned,  and  to  further  proceed  In  snld 
matter  not  Inconedsteat  wltb  Utia  opinion. 
All  the  Justices  concur. 


TURNER  T.  HAXBY  et  al.   (No.  6276.) 

(Supreme  Court  of  OkUboma.   Nor.  17,  1914. 
Behearing  Denied  Dee.  22,  1014.) 

(Sj/Uabua  by  the  Court.) 

1.  Attobnbt  Awn  CuxNt  (i§  166,  167*)— Ac- 
'noN  FOB  CoKFENSATion— Bmplotmemt  or 
Attobnbt— SuBMiasioK  or  Issues— Sum- 

OIENCT  or  BVIDENCB. 

Plaintiffs  aned  defendant  in  (our  counts  for 
legal  services  rendered  in  certain  suits  filed  and 
prosecuted  on  behalf  oC  defendant,  aaid  UtiKa- 
ticoi  covering  a  period  from  1007  to  1912,  in- 
cloBive.  Plaintiff  B.  testified  that  defendant  in- 
structed him  to  inBtitute  and  prosecute  said 
suits ;  the  purpose  of  which  luita  was  to  secure 
an  accounting  and  Ijp  ascertain  the  exact  con- 
dition of  her  business  affairs  under  the  control 
of  Fred  Turner.  After  the  first  suit  was  insti- 
tuted, ^intiff  B.  employed  plaintiC  M.  to  as- 
sist m  the  prosecution  said  suits.  B.  testi- 
fied that  defendant  subsequently  sanctioned  bis 
action.    Defendant  gave  her  son  Clarence  a 

Sower  of  attorney  to  transact  her  businen^  and 
e  told  her  be  bad  employed  H.  to  assist  In  the 
prosecution  of  the  suits.  The. last  suit  resnltsd 
in  a  compromise  and  settlement,  wherein  $22,- 
000  was  paid  to  defendant.  The  issues  as  to 
whether  or  not  the  suits  were  filed  and  prose- 
cuted and  said  services  were  authorised  hy  de- 
fendant were  submitted  to  the  jury  and  a  ver- 
dict returned  in  favor  of  plaintiffs  in  the  sum 
of  $6,750.  Held  the  court  committed  no  error 
in  submitting  said  issues  to  the  Jury.  Bet4, 
further,  tliat  the  evidence  reasonably  tends  to 
sustain  the  verdict  ot  the  Jury,  and  the  same 
will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  §§  368-372,  373-375;  Dec. 
Dig.  H  166,  167.*] 

2.  Attorney  and  Cioknt  (S  168*)— Actioic 

FOB    COUFBNSATXON  —  EZOLCBIOir    OW  Svi- 

DENCS. 

Assignments  of  error  from  two  to  nine,  in- 
clusive, relate  to  the  action  of  the  court  in  sus- 
taining objections  to  certain  questions  pro^und- 
ed  to  plaintiff  B.,  wherein  he  was  asked  if  cer- 
tain specific  questions  were  not  propounded  to 
defendant  in  the  trial  of  the  suits  out  of  which 
this  controversy  arose,  by  which  questions  it 
was  sought  to  prove  the  defendant's  attitude 
toward  said  suits.  Held  tbat  the  court  commit- 
ted no  error,  for  the  reason  that  the  answers  to 
said  questions  would  not  prove,  or  tend  to  prove, 
any  issue  in  the  present  case,  and  are  so  re- 
motely connected  with  the  present  litigation  as 
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to  render  such  qnefltloni  and  unran  Ittmate- 
rial  and  locompaten^ 

iEd.  Note^For  otber  cates.  sea  Attorw  and 
Clieot,  Cent  Die  H  368-372:  Dec  Die.  | 
166*] 

8.  Atiobnbt  aho  Client  (|  166*)— Action 
fob  compknbation— bxclnsion  of  docu- 

IfBNTABT  BTIDKIVCX. 

AeBignments  of  uxor  from  10  to  14,  in- 
clusive, relate  to  the  action  of  the  court  in  sua- 
taining  objectiona  to  certain  queationa  pro- 
pounded to  plaintiff  B.,  wherein  it  was  aougbt 
to  prove  by  said  plaintiff  that  certain  intweita 
and  property  owned  by  his  wife,  who  was  a 
granddaughter  of  defendant,  conveyed  certain 
interests  in  tiie  property  which  was  in  litiga- 
tion in  tlie  former  auita  referred  to,  and  farther 
rdate  to  the  action  ot  the  oourt  In  anstainijig 
objections  to  the  introduction  ot  petitions  in 
causes  No.  2619,  Clarence  W.  Turner  v.  Fred 
E.  Turner  et  al.,  and  No.  2592,  Metropolitan 
Trust  Co.  V.  Fred  E.  Turner  «C  aL  Tb9  por- 
poae  for  which  it  waa  souj^t  to  Introduce  said 
petitions  was  to  ahow  bad  faith  on  the  part  of 
counsel  B.  while  representing  defendant  in  the 
former  snftfl.  It  appears  that  each  of  said  ac- 
tions last  mentioned  were  filed  long  after  the 
former  litigation  had  been  completed,  and  the 
services  of  plaintiffs  terminated.  Held  tiiat 
the  court  committed  no  error  In  soataining  the 
objections  and  refusing  permission  to  Introdnce 
eaid  petitions  in  evidence. 

[Ed.  Note.— For  other  casee,  see  Attorney  and 
Client.  Cent.  Dig.  H  368-372;   Dec.  Dig.  | 

lee.*] 

4.  Tbia^  a  260*)— Refusal  of  IiVOTBTJOTtOHS 

COVEBED— ArrOBNET  AND  CLrKNT. 

Defendant  requested  certain  special  in- 
structions to  be  given  to  the  jury,  which  were 
by  tbe  court  refused.  Held  that,  after  exam- 
ination of  the  graeral  Instructions  of  the  court 
submitted  to  the  jury,  we  are  of  opinion  that 
the  court  fairly  submitted  the  law  applicable 
to  the  issues,  and  substantially  included  the 
propositions  sought  to  be  covered  by  tbe  special 
requested  instructions,  and  that  no  error  was 
committed  in  this  respect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  651-659 ;  Dec.  Dig.  |  260.*] 

C.  AFFEAI.  and  BeBOB  (g  1002*)— FXITDZItOS— 
COHFUOTUTO  BTIDKnOX. 

From  an  examination  of  tiie  entire  record, 
it  appears  that  the  issues  involved  were  con- 
troverted, and  that  they  were  fairly  submitted 
to  the  jury  under  proper  instructiona  from  the 
court  and  that  there  is  sufficient  evidence  tend- 
ing to  support  the  finding  of  the  jury,  and  the 
same  will  not  be  disturbed  by  tills  oourt. 

FEd.  Note.— For  otiier  eases,  see  Appeal  and 
Error.  Cent  Dig.  ff  88S5-3937;  Dec.  Dig.  | 
1002.*] 

Error  from  District  Court,  Uuskogee  Coun- 
ty; R.  P.  De  Oraffenrled.  Judge. 

Action  by  N.  B.  Maxey  and  another  against 
Julia  A.  Tamer.  Judgment  for  plaintiffs, 
and  defendant  brtngs  error.  Afflrmed. 

Zerely,  QiTens  &  Stouta,  ot  Mu^ogee,  for 
plaintiff  In  error.  Thoa.  H.  Owen,  N.  B.  Max- 
ey,  and  Otaas.  Bagg,  all  of  Hnakogee,  for  d»> 
/endants  In  error. 

RIDDLE,  J.  Defendants  In  error  wUl 
be  denominated  plaintiffs,  and  plaintiff  in 
error,  defendant  Plaintiffs  filed  tbelr 
amended  complaint  in  the  district  court  of 
Ifuakogee  county,  containing  four  causes  of 
action,  each  for  l^al  aerrlces  rendered  by 


plaintiffs  for  defendant  In  certain  litigation 
deacrlDed  tber^.  In  the  first  cause  of  ac- 
tion, they  claim  the  sum  of  96,000.  The  sec- 
ond canse  of  action  for  (ISO  was  abandoned, 
being  barred  by  the  statute  of  limitations. 
The  third  cause  of  action,  the  sum  of  9500, 
and  in  the  fonrOi  cause  of  action,  the  sum 
of  ¥8.760.  Defendant  filed  her  answer,  oon- 
sisting  of  a  general  denial  to  each  cause  of 
action.  Upon  the  issues  as  thus  made,  the 
cause  proceeded  to  trial  to  a  jury,  resulting 
in  a  verdict  In  favor  of  plaintiffs  in  the  sum 
of  $6,760.  After  motion  for  new  trial  was 
filed  and  overmled,  defendant  prosecutes  er- 
ror In  this  court  by  filing  her  petition  wltli 
original  case-made  attached. 

Counsel  for  defendant  set  out  22  assign- 
ments of  emn*.  Assignments  Nos.  2  to  14. 
incluslTe,  relate  to  the  action  of  the  court 
in  sustaining  objections  to  certain  qneetions, 
wherein  defendant  sought  to  introduce  cer- 
tain testimony  relating  to  former  proceed- 
ings, and  as  these  assignments  are  controlled 
by  the  same  proposition  of  law,  It  will  sotto 
no  useful  pnrpose  to  set  them  out  at  length. 
The  first  assignment  of  error  Is:  The  court 
erred  In  orerruling  motion  of  plaintiff  in 
error  for  a  new  trlaL  The  fifteenth  and  six- 
teenth assignments  each  relate  to  the  action 
of  the  court  in  refusing  to  exclude  certain 
expert  testimony  regarding  the  reasonable 
value  of  the  services  rendered  by  plalntlffa. 
The  seventeenth  assignment  relates  to  the 
action  of  the  court  In.  withdrawing  trota  the 
jury  part  of  the  answer  to  the  following 
QuestUw:  "Did  you  ever  have  any  agree- 
m»t  with  Mr.  B&gg  as  to  what  he  was  to 
receive  for  bis  services  In  your  behaU?  A. 
Never  had  any  conversation  with  him  about 
the  same  at  all.  Clarence  told  me  that  be 
was  to  have  10  per  cent  of  what  he  got" 
The  ^hteenth,  nineteenth,  twentieth,  twen- 
ly-flnt,  and  twoity-aecond  assignments  re- 
late to  the  action  of  the  conrt  in  refusing  to 
give  certain  special  requnted  instructions. 

[1]  In  substance,  the  testimony  tended  to 
show  that  Cbas.  Bagg,  who  was  the  son-lnr 
law  of  Clarence  Turner,  was  employed 
defendant  to  Institute  legal  proceedings  for 
the  purpose  of  securing  an  accounting,  and 
the  condition  of  d^ndant's  business,  whl<di 
was  then  La  the  hands  of  her  son,  Fred  Tur- 
ner. The  business  consisted  principally  of 
business  houses  and  blocks  In  tbe  city  of 
Muskogee,  and  amounted  In  value  to  ap- 
proximately one-fourth  to  one-half  a  million 
dollars.  Plaintiff  Bagg  testified  that  he  was 
employed  by  d^endant  to  institute  such  pro- 
ceedings ;  that  thereafter,  at  her  request,  he 
;  instituted  three  other  suits,  the  object  of 
which  being  practically  the  same;  that  Is, 
to  get  control  of  her  business,  to  cancel  cer- 
tain alleged  fraudulent  conveyances,  and  to 
have  appointed  a  receiver,  and  secure  an 
accounting.  It  appears  that  after  the  first 
I  suit  was  filed,  plaintiff  Bagg  made  ai^Uca- 
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tlon  to  Judge  Lawrence,  Judge  of  the  Western 
district  of  Indian  Territory,  for  appoint- 
ment of  a  receiver,  which  application  was 
denied  on  the  day  before  statehood;  that 
thereafter,  flnding  that  said  matters  were 
complicated,  he  employed  plalntlfF  Maxey  to 
assist  him ;  that  he  did  not  consult  defendant 
when  he  first  employed  Mr.  &faxey,  but  talk- 
ed it  over  with  her  afterwards,  and  it  was 
all  right  with  her;  that  each  of  the  suits 
was  filed  with  the  knowledge  of  defendant, 
and  she  requested  them  to  be  filed. 

Defendant  testified  as  a  witness,  and  while 
her  testimony  is  very  Indefinite  and  uncer- 
tain, aa  might  be  expected  of  a  woman  of  her 
age,  yet  she  corroborates  to  a  certain  extent 
the  testimony  of  plaintiff  Ba^.  The  fol- 
lowing questions  were  propounded  to  her, 
and  she  answered  as  indicated: 

"Q.  Did  you  know  Cbarley  Bagg  was  work- 
ing on  that?  (Referring  to  another  suit.)  A.  I 
suppose  so.  He  employed  him  in  the  other 
suit.  I  suppose  of  course  he  would  employ  Mr. 
Bagg.  Q.  What  other  suit  do  you  refer  to, 
Mrs.  Turner?  A.  Why,  the  first  suit  Q.  Well, 
now,  did  he  ever  tell  you  he  bad  employed  Mr. 
Maxey  to  help  Mr.  Bagg  in  the  lawsuit?  A. 
Yea ;  he  said  he  had  gotten  Mr.  Maxey  to  help 
him." 

Defendant  further  testified : 

"Q.  Did  you  have  a  talk  with  Mr.  Bagg 
about  bringing  the  suit  for  you?  A.  No,  sir; 
Clarence  got  them  to  bring  the  snit.  Q.  Did 
Clarence  Turner  attend  to  your  business  for 
you?  A,  Clarence  Turner  is  attending  to  my 
business,  and  has  ever  since  I  have  been  on  this 
side.  Q.  You  remember  about  when  tbat  was? 
A.  I  cannot  tell  exactly.  I  think  it  is  six  years 
this  next  December  since  we  moved  over  to  this 
side — since  leaving  Fred's.  Q.  Did  you  sign 
any  paper  giving  him  the  right  to  look  after 
your  business?  A.  I  did  not  sign  any  paper; 
did  not  sign  that  paper.  Q.  Giving  Clarence? 
A,  I  will  not  be  certain  as  to  that.  Tes,  I  did  ; 
gave  him  a  power  of  attorney  to  do  my  busi- 
ness. Q.  That  is,  Clarence?  A.  Tes,  sir;  and 
then  I  went  there.  Q.  Did  Clarence  ever  talk 
to  you  about  bringing  a  suit  against  Fred, 
and  getting  the  property  or  yuur  part  of  the 
rents?  A.  Yes,  sir ;  to  get  what  belonged  to 
me.  Q.  Clarence  told  you,  talked  that  over 
with  you?  A.  Yes,  sir;  talked  to  me.  Q.  Well, 
now,  did  he  ever  tell  you  be  had  employed  Mr. 
Maxey  to  help  Mr.  Bagg  in  the  lawsuit?  A. 
Yes.  he  said  he  had  gotten  Mr.  Maxey  to  help 
him.  Q.  Did  you  ever  pay  Mr.  Maxey  any- 
thinf  for  that?  A.  No,  sir;  I  have  not  paid 
anything.* 

The  various  assignments  of  error  may  be 
disposed  of  under  three  propositions:  (1)  Is 
the  evidence  sufficient  to  show  that  defend- 
ant personally  authorized  or  employed  plain- 
tiffs to  represent  her  In  filing  and  prosecut- 
ing the  suits  in  question,  or  was  h&r  son, 
Clarence,  authorized  to  make  a  contract  of 
employment?  (2)  Did  the  court  commit  er- 
ror In  sustaining  objection  to  certain  ques- 
tions propounded  to  plaintiff  regarding  ques- 
tions asked  defendant  and  her  answers  there- 
to In  the  trials  of  the  former  cases?  (3)  Did 
the  court  commit  error  In  refusing  to  give 
certain  requested  instructions  by  defendant? 
These  questions  will  be  considered  in  the  or- 
der In  which  they  are  set  out 

It  appean  from  tbe  record  that  this  litiga- 


tion began  In  tbe  fall  of  1D07,  and  extended 
over  a  period  of  about  five  years.  The  flrat 
suit  filed  was  prosecuted  to  the  Snprone 
Court,  and  the  Judgment  of  the  trial  court 
affirmed  against  defendant  herein.  It  ap- 
pears that  in  the  fourth  suit  filed,  being 
one  of  the  suits  for  which  compensation  is 
claimed  for  legal  services  rendered,  that  a 
settlement  was  secured  In  favor  of  defend- 
ant for  the  sum  of  $22,000;  that  this  settle- 
ment was  made  Is  not  denied ;  that  a  short 
while  after  the  suit  was  filed,  a  compromise 
was  effected,  and  the  money  was  turned  over 
to  Mrs.  Turner,  or  at  least  it  Is  admitted  that 
she  receipted  for  same.  There  can  l>e  no 
question  but  the  testimony  In  reference  to  the 
employment,  both  of  Mr.  Bagg  and  Mr.  Max- 
ey, was  sufficient  to  take  the  case  to  the  jury 
upon  this  Issue.  It  Is  equally  clear,  taking 
Into  consideration  the  period  of  time  over 
which  these  proceedings  extended,  tbe  char- 
acter of  litigation,  the  fact  that  in  the  laat 
suit  filed  a  settlement  was  obtained,  and, 
as  a  result  thereof,  defendant  received  an 
amount  more  tlian  $22,000,  was  sufflelent 
to  carry  the  case  to  the  Jury  upon  the  qnes- 
tlon  of  ratification,  or  an  Implied  contract 

[2]  The  second  proposition  relates  to  the 
action  of  the  conrt  In  sustaining  an  objection 
to  the  introduction  of  certain  evidence,  which 
Is  assigned  In  tbe  petition  in  error  as  fol- 
lows: 

"(2)  Said  district  court  erred  in  ruling  out 
from  consideration  by  the  Jury  the  testimony 
of  -  the  witness  Charles  Bngg  reproducing  testi- 
mony of  Julia  A.  Turner  from  a  former  suit,  In- 
dicated by  the  following  question  and  answer 
asked  said  Bagg:  'Was  not  this  queBtion  asked 
her,  "In  your  complaint  which  is  filed  here" — 
tbis  refers  to  the  complaint  in  this  case,  the 
case  of  which  Is  the  original  case— "you  allege 
Fred  E,  Turner  exercised  a  fraud,  duress,  and 
undue  influence  over  and  upon  you  by  means 
of  false  representations  or  by  threatening  and 
cajoling  and  other  things  Inducing  you  to  sign 
the  deed  to  him?"  And  did  she  in  answer  say, 
"Well,  tbat  is  the  first  I  have  heard  of  that.*' 
Is  that  correct?   A.  Yes,  sir;  tbat  is  correct.'  " 

"2.  Said  district  court  erred  in  snstainiuB  tbs 
objection  of  the  plaintiffs  to  tbe  following  qnee- 
tion  to  the  witness  Bagg:  'Q.  Was  she  not 
asked  this  question  by  one  of  the  counsel  for 
Fred  E.  Turner:  "Did  you  desire  the  suit 
brought  to  find  out  how  your  business  stood. 
Mrs.  Turner?"  and  did  she  not  answer,  "That 
is  just  why  I  wanted  to  find  out.  I  wanted  to 
find  out  all  about  it  and  know  what  t  ^t,"  '  " 

"4.  Said  district  court  esred  Id  sustaining  the 
objection  of  the  plaintiff  to  tbis  question  to  the 
witness  Bagg:  'Q.  Was  not  this  question  ask- 
ed her  by  one  of  counsel  for  Fred  E.  Turner: 
"In  this  complaint  which  is  filed  here  yon  al- 
lege tbat  Fred  B.  Turner  will  exercise  a  fraud, 
duress,  and  undue  influence  over  and  upon  yon 
by  means  of  false  represeotations  and  by 
threats  and  cajoling  and  other  tbincs  indnceu 
you  to  sign  the  deed  to  him,  is  that  true?" 
And  did  she  not  answer:  **WeU,  that  la  die 
first  I  have  heard  of  that*** 

"5.  Said  district  court  erred  in  sustaining  tbe 
objection  of  the  plaintiffs  to  the  following  ques- 
tion to  the  witness  Bagg:  *Q.  Was  she  not  ask- 
ed this  question  by  one  of  uie  counsel  for  Fred 
E.  Torner:  "WeU,  tbat  is  in  (be  paper  wbieh 
is  (HI  file  in  this  case.  Did  Mr.  Bagg,  your  at- 
torney, read  over  to  vou  tbe  complaint  before 
you  signed  it,  the  original  complaint  and  tb« 


Digitized  by  Google 


I 


TCHNEB  y.  MAXET  1067 


OU.) 

smonded  eomplaliitfll  Mr<.  Tunwr,  If  yoa  can 
remember?"  And  did  the  not  aDiwer*.  "No,  I 
don't  remember  anytbing  about  what  yon  mean. 
I  dop't  know  anything  aboot  what  yon  mean."  * 

**6.  Said  district  couft  erred  in  sustainins  the 
obJectioD  of  the  pUfaitith  to  tbe  following  queth 
Hon  to  the  wltnem  Ba^:  *Q.  Was  she  not 
asked  this  qaestion  by  one  of  counsel  for  Fred 
E.  Turner:  "And  you  then  did  not  tell  Mr. 
Ban,  your  attorney,  to  pat  in  this  complaint?" 
And  did  she  not  answer:  "No,  I  didn't" ' 

"7.  Said  district  court  erred  in  sustaining  tbe 
objection  of  the  plaintiffs  to  the  following  ques- 
tion to  the  witness  Bagg:  'Q.  Was  not  Mrs. 
Turner  asked  this  qaestion  by  one  of  counsel 
for  Fred  B.  Turner:  "That  Fred  E.  Turner 
had  obtained  this  property  by  fraud,  and  ca- 
jolery, and  by  threats  and  other  methods,  and 
did  not  you  know  that  Mr.  Charles  Bagg  stat- 
ed during  a  colloquy  concerning  said  question: 
I  will  take  the  responBibillty  of  every  allega- 
tion in  that  complaint." ' 

"8.  Said  district  court  erred  in  sustainii^  the 
objection  of  the  plaintiffs  to  the  following  ques- 
tion to  the  witness  Bagg:  'Q.  Was  not  Mrs. 
Turner  asked  this  question  by  coonsei  for  Fred 
B.  Tamer:  "Is  it  true,  Mrs.  Turner,  that  Fred 
ever  forced  you  to  sign  any  deed?"  and  did 
■he  not  answer:  "He  never  forced  me  to."' 

"9.  Said  district  court  erred  in  saataining  the 
objection  of  the  plaintiffs  to  the  following  Ques- 
tion to  the  witness  Bagg:  'Q.  Was  not  Mrs. 
Turner  asked  this  question  by  counsel  for  Fred 
E.  Tamer:  "It  is  also  stated  in  this  complaint 
that  he  threatmed  and  cajoled  you  into  itiwking 
this  deed,  la  that  troe,  Mrs.  Turner?"  and  did 
she  not  answer:  "He  didn't  make  any  threats  to 
me."  • 

"10.  The  said  district  court  erred  in  sastain- 
'.ng  the  objection  of  the  plaintiffs  to  the  follow- 
ing  qnestion  to  the  witness  Bagg:  'Is  there  not 
in  litl^tion  now,  pending  In  the  United  States 
court,  on  removal  from  this  coort,  on  behalf  of 
yoor  wife  and  her  brothers  and  s^ters  and  her 
father,  C.  W.  Turner,  and  your  wife's  cousins, 
Kirkwood,  In  which  the  fee-simple  Interest  of 
Mrs.  Turner  to  this  old  homestead  company 
property  is  involved?' 

"11.  Said  district  court  erred  in  sostaining 
the  objection  of  the  plaintiffs  to  the  following 
question  to  the  witness  Bagg:  'Q,  Mr.  Bagg, 
has  yoar  wife,  Tooka  Turner  Bagg,  ever  made  a 
conveyance  of  any  interest  she  claimed  in  this 
old  homestead  property  to  the  Metropolitan 
Tmst  Company  T 

"12.  Said  district  court  erred  in  snstalning 
tbe  objectioB  of  the  plaintifh  to  tbe  following 

anestion  to  the  witness  Bagg:  'Q.  When  was 
le  conveyance  of  your  wife  to  the  Meb-opolitan 
Trust  Company?* 

"IS.  Said  district  conrt  erred  In  sustaining 
the  objection  of  the  plaintiffs  to  the  introduc- 
tion in  evidence  by  the  defendant  of  the  peti- 
tion in  ease  No.  2619,  Clarence  W.  Turner  and 
others  t.  Fred  B.  Tamer  and  others,  in  the  dis- 
trict court,  and  in  connection  therewith  the  pe- 
tition  in  case  No.  2592  In  the  superior  court, 
entitled:  Metropolitan  Trust  Company  v.  Fred 
E.  Turner  and  others. 

"14.  Said  district  court  erred  in  sustaining 
the  objectitm  of  tbe  plaintiffs  to  the  introdac- 
tion  in  evidence  by  tbe  defendant  of  the  peti- 
tion in  case  No.  2592,  Metropolitan  Trust  Com- 
pany against  Fred  E,  Turner  and  others." 

The  court  sustained  an  objection,  and  held 
that  the  facta  sought  to  be  Introduced  by  the 
foregoing  questions  were  Immaterial,  and  we 
are  now  requested  to  hold  that  this  ruling 
was  prejudicial  error.  These  dlfTerent  ques- 
tions relate  to  the  conduct  of  the  plaintiff 
Bagg,  ■  while  acting  as  attorliey  In  certain 
ather  proceedings  out  of  which  the  present 
flult  arose.   Botti  Mr.  Bagg  and  defendant 


were  witnesses  in  this  prooeedlng.  We  are 
at  loas  to  see  how  It  would  be  material  Id  the 
trial  of  the  iasaee  now  before  the  court  to 
require  or  permit  the  wltnesB  Bagg  to  tes- 
tify as  to  facts  elicited  by  the  questions  pro- 
pounded. If  there  was  a  record  of  this  evi- 
dence, the  queetlotis  here  propounded  and 
the  evidence  In  the  former  prooeeilings 
were  incompetent;  and,  In  addition  there- 
to, Mrs.  Turner  was  a  witness  before 
the  court  In  the  trial  of  this  cause,  and 
could  testify  In  her  own  behalf  as  to  her  at- 
titude toward  plaintiff  Bagg  and  the  suits 
which  he  claims  to  have  prosecuted  In  her  be- 
half. If  she  did  not  authorize  the  filing  and 
prosecution  of  the  suits,  and  tbey  were  done 
without  her  knowledge,  and  if  she  had  not 
ratified  the  same,  then  that  would  have  been 
an  end  to  the  present  salt  On  tbe  oth.er 
hand,  If  she  did  authorize  the  filing  and  pros- 
ecution of  the  suits,  fyad  plaintiff,  in  good 
faith,  performed  the  services  alleged,  then  It 
would  be  Immaterial  as  to  her  attitude  or  the 
statements  she  may  have  made  in  the  trial 
of  said  suits.  It  would  not  tend  to  prove  or 
dtsl)rove  any  issue  In  the  present  case,  neith- 
er would  it  tend  to  strengthen  or  weaken 
plaintiffs*  cause  of  action  or  defendant's  de- 
fense. It  is  contended,  bovever,  that  this 
testimony  was  competent  and  material  on  the 
issue  of  good  faith  of  plaintiffs.  This  con- 
tention iB  not  sound.  If  she  had  authorized 
the  institution  and  prosecution  of  the  sutta, 
which  was  not  denied  by  her»  then  we  can 
hardly  see  how  the  failure  of  the  court  to 
permit  answers  to  the  questions  relating  to 
former  questions  propounded  to  defendant 
and  her  answers  thereto  would  prove,  or  tend 
to  prove,  the  good  or  bad  faith  of  plaintiffs. 

[3]  It  la  next  contended  under  this  proposi- 
tion that  the  court  erred  In  sustaining  objec- 
tion to  the  Introduction  in  evidence  of  the 
petitions  In  cases  Nob.  2G19  and  2692.  The 
first  of  said  suits  is  styled:  Clarence  W.  Tur- 
ner T.  Fred  E.  Turner  et  aL.  and  the  second. 
Metropolitan  Trust  Go.  v.  Fred  E.  Turner  et 
al.'  It  Is  claimed  that  plaintiff  Bagg  and  his 
wife  were  directly  Interested  In  each  of  these 
suits;  that  defendant  should  have  been  per- 
mitted to  Introduce  these  iietitlons  In  evi- 
dence In  this  case,  In  order  to  show  the  bad 
faith  of  plaintiff  while  representing  defend- 
ant in  the  former  proceedings,  and  as  tending 
to  show  that  he  fraudulently  harbored  claims 
against  her  which  were  antagonistic  to  his 
client  We  are  again  at  loss  to  see  how  this 
could  have  affected  that  issue.  These  suits 
were  filed  long  after  all  the  former  suits 
were  concluded,  and  tbe  employment  termi- 
nated. They  were  too  remotely  connected, 
with  the  present  suit  to  have  been  competent 
or  material  testimony  upon  the  issue  In  thli 
case.  We  therefore  hold  that  the  court  below 
did  not  err  In  .excluding  this  line  of  testl- 
mony. 

Counsel  for  defendant  have  failed  to'  dis- 
cuss In  their  brief  tbe  assignment  of  error 
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relatUig  to  the  action  of  tbe  court  In  xec^v- 
Ing  the  expert  testimony  as  to  the  raloe  of 
serrlces  of  plalntUh,  and  It  will  be  nnnecas- 
sary  to  notice  tills  propoeitloa. 

[4]  The  next  proposition  Is  error  of  the 
court  In  refusing  to  give  certain  reatfested 
Instructions.  The  first  i^nested  inttmctUm 
Is  as  follows: 

"The  court  Instrocta  the  jury  that  if  the  evi- 
dence fails  to  reaeonably  aatlafy  them  that 
plaiDtUFB  were  faithful  in  their  serrice  for 
which  the;  claim  compensation  In  this  cauBe^ 
they  oagfat  not  to  recover  therefor." 

We  are  of  the  opinion  that  the  court  com- 
mitted no  error  in  refusing  to  give  this  in- 
stmctlon.  This  proposition  was  Included  in 
the  court's  general  charge. 

The  second  requested  instruction  which  the 
court  refused  to  submit  to  the  Jury  is  as  fol- 
lotrs: 

"The  court  InBtructs  the  jury  that  i£  they  be- 
lieve from  the  evidence  that  the  plaintiffs  or 
either  of  tbem  had  or  harbored,  concurrently 
with  their  service  to  her,  a  claim  with  reference 
to  the  title  of  the  property  concerned  in  the 
litimtionB  testified  to  in  this  case  that  was  in 
coimiet  with  the  claims  and  interest  of  Julia  A. 
Turner,  whom  they  claimed  to  represent  in  eaid 
litigation,  such  would  be  unfaithful  and  improp- 
er conduct,  debarring  such  counsel  guilty  uere- 
of  from  the  right  to  recover  any  compensation 
tor  such  acxTlce." 

It  is  undoubtedly  tbe  law  that  when  coun- 
sel is  unfalthfnl,  frandulenfly  conceals  tacts 
from  bis  Client,  or  in  bad  faith  becomes  per- 
sonally Interested  in  his  client's  litigation,  an- 
tagcmlstlc  to  his  client,  he  Is  not  entlUed  to 
recover  comp«i8atl<Hi  for  any  service  render- 
ed, while  so  acting  in  bad  faith  and  with  ref- 
erence to  property  rights  involved.  The  court 
told  the  Jury  in  Its  general  charge  that,  as 
a  condition  precedent  to  tbe  right  of  recov- 
ery by  plaintiffs,  they  must  show  by  a  pre- 
ponderance of  the  evidence  that  they  were  em- 
ployed by  defendant,  either  in  person  or  by 
her  legally  authorized  agent,  that  they  ac- 
cepted said  employment  and  undertook  to 
and  did  Institute  and  faithfully  perform  the 
services  rendered.  The  Jury  was  further  told 
that,  if  they  found  plaintiffs  were  entitled  to 
recover,  they  should  talie  Into  consideration 
the  character  of  service  rendered.  Importance 
of  same,  the  manner  In  which  the  suits  were 
conducted  by  plaintiffs,  and  the  results  ob- 
tained. It  seems  that  this  was  sufficiently 
clear  to  advise  the  Jury  that  in  the  event 
plaintiffs  were  guilty  of  either  fraud  or  acted 
In  bad  faith  toward  defendant,  they  would 
not  be  authorized  to  recover.  These  are,  In 
effect,  the  same  propositions  included  In  the 
requested  instructions.  We  are  doubtful  if 
,there  was  sufficient  evidence  to  warrant  the 
court  In  submitting  the  Issue  involved  In  re- 
quested Instruction  No.  2.  Certainly,  there 
was  not  an  intimation  of  any  bad  faith  on 
the  part  of  Hr.  Maxey,  and  any  Instruction 
requested  covering  this  proposition  should  not 
have  made  any  reference  to  him.   Thus  we 


hold  tliat  the  ooort  iOA  not  eet  In  tefnsbig  to 
give  this  Instruction. 
The  third  reqaested  Instruction  reads: 
"The  court  instmets  tiie  jury  Oat  the  plaln- 
tiffB  ought  not  to  recover  in  this  case  for  aot 
service  to  defendant  Julia  A.  Turner  that  waa 
not  previously  authorised  by  her  or  aubsequent- 
ty  ratified  by  her." 

This  Instruction  was  also  covered  In  the 
court's  general  charge  In  unambiguous  lan- 
guage. The  court  made  it  a  condition  pre- 
cedent to  a  recovery  that  plaintiffs  show  that 
they  had  either  been  employed  personally  by 
defendant  or  by  her  duly  authoilxed  agent. 
The  fourth  requested  instruction  reads: 
"The  court  Instructs  the  jury  that  in  this 
case  the  saccess  or  nonsuccess  of  the  suits  in- 
stituted by  plaintiffs  for  Julia  A.  Turner  may 
be  looked  to,  along  with  other  facts  and  cir- 
cnmatances  as  stated  in  the  court's  instruction 
to  you,  as  an  element  to  aid  yon  in  fixing  the 
value  of  plaintiffs'  services,  if  you  find  for  the 
plain  tiffB.** 

As  we  have  seen,  this  proposition  was  in- 
cluded In  the  court's  general  Instruction,  and 
It  was  not  necessary  to  repeat  same,  hence, 
it  need  not  be  noticed  furtlier. 
The  fifth  requested  instruction  Is: 
"The  court  instruct!  the  jury  In  this  case  Oat 
they  onght  to  find  a  verdict  for  defendant" 

This  instruction  was  properly  refused,  for 
the  reason,  as  we  have  seen,  there  was  suf- 
fldeut  evidence  to  carry  this  case  to  tbe  Jury 
upon  every  Issue. 

[5]  After  a  careful  examination  of  the  en- 
tire  record.  It  appears  to  us  that  this  Is  sim- 
ply an  ordinary  lawsuit,  and  the  questions  to 
be  determined  were  as  to  whether  or  not 
plaintiffs  had  been  employed  to  perform  cer- 
tain legal  services  for  defendant,  and  wheth- 
er or  not  they  faithfully  performed  such  serv- 
ices, and.  If  so,  the  value  thereof.  It  Is  ad- 
mitted by  both  parties  there  was  never  any 
agreement  as  to  the  amount  to  be  paid  for 
the  services  rendered,  and  this,  of  course,  was 
an  issue  to  be  determined  by  the  Jury  upon 
the  facts  and  circumstances  In  the  case.  Tbe 
Issue  was  fairly  submitted  to  the  Jury.  The 
Jury  returned  a  verdict  In  favor  of  plaintiffs, 
and  thereafter  It  was  approved  by  the  trial 
court,  and  no  snfflclent  reason  has  been  shown 
why  we  should  disturb  that  verdict.  It  is  not 
one  of  those  cases  where  It  can  be  claimed 
that  a  verdict  was  returned  In  favor  of  plain- 
tiffs through  sympathy,  passion,  or  prejudice. 
Our  observation  and  expertence  has  taught 
us  that  when  a  professional  man,  as  are  the 
plaintiffs,  seeks  to  recover  for  professional 
services  before  a  Jury  of  his  country.  It  la 
seldom  that  tbe  minds  of  the  Jurors  become 
lutlumed  by  reason  of  any  wrongdoing  or 
any  outrage  perpetrated  upon  him,  causing  a 
return  of  an  excessive  verdict,  or  one  con- 
trary to  the  evidence. 

Finding  no  prejudicial  error  In  the  Judg- 
ment  of  the  trial  court,  the  same  Is  afBrmed. 
All  tbe  Justices  concur,  except  KANE,  G. 
not  participating. 
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OHIOAGO,  B.  I.  &  P.  BY.  GO.  t.  AUSTIN 

et  al.   (No.  8915.) 
(Supreme  Court  of  Oklahoma.   March  8,  1914. 
On  Behearing.  Oct.  13.  1814^ 

(BvUdbiu      th9  Court,} 

JUOfflfBHT  (I  239*)— TUAL  or  baOU-PAB- 

ms. 

In  an  action  for  damacea  for  peraona]  Injo- 
riea,  where  a  railway  company  and  Beveral  of  iti 
employfifl  who  were  charged  with  tiie  commta- 
aioa  of  the  a<^  of  nestigenee  wUoh  caused  the 
Injury  were  joined  aa  partte  defendant,  and 
where  from  the  nesUsen<K  pleaded  and  the  proof 
made  the  railway  company,  if  liable  at  all.  Is 
liable  upon  the  principle  of  respondeat  lupeiior, 
It  ia  emw  to  render  judfment  againat  tb»  rall- 
-way  company  upon  the  Tordict  of  the  jury  which 
found  in  favor  of  the  plaintiff  aa  against  the 
railway  company  and  in  favor  of  one  of  the  em- 
pUtfia;  swerata  demurrers  to  the  eridence  haT" 
ins  beoi  anatained  aa  to  the  others. 

[Ed.  Note^For  other  cases,  see  Judgment, 
Cent  Dig.  S  417;  Dec.  Dig.  5  239.*] 

£rror  from  Superior  Court,  Orady  County ; 
Will  Ldnn.  Judge. 

Action  by  J.  E.  Austin  and  others  against 
the  Chicago,  Rock  Island  A  PadOc  Elallway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  directions  to  grant  new  trial ;  and 
rehearing  denied. 

C,  O.  Blake,  B.  J.  Roberts,  H.  B.  Lowe, 
and  W.  H.  Moore,  all  of  El  Beno,  for  plaintiff 
In  error.  Btntd  &  Melton,  ot  Qdckaaha,  for 
defendants  in.  error. 

KANE,  J.  This  was  an  action  for  damages 
for  penooal  injnrlea,  oommoiced  by  the  de- 
C^dant  In  error,  J.  EL  Austin,  against  the 
plaintiff  in  error,  the  Chicago,  Bock  Island  A 
Padflc  Railway  Company,  and  certain  of  its 
employtia  wbo  in  durge  of  the  switch 
ttglne  and  the  cars  that  cansed  the  Injury. 
The  answer  was  a  general  denial  and  an  al- 
l^atlon  to  tlie  effect  that  the  injury  com- 
plained of  was  not  ocoosicmed  by  axiy  neg- 
Ufence  on  tbe  i>art  of  the  d^endants,  or  any 
of  tbMu.  bat  fbat  said  injuries,  if  bo  recdved, 
were  directly  occasioned  by,  and  wwe  &e 
a]K>n>xlmate  result  of,  plaintifTs  own  negU- 
guce  and  want  of  care.  Upon  trial  to  a  jury, 
there  was  a  rerdict  tat  tbe  plalQtlft  against 
the  railway  company  and  In  faror  of  one  of 
the  codefendants,  separate  demurrers  to  the 
evidence  having  been  sustained  on  behalf  of 
tbe  otliers,  woo  wliidi  Judgmutt  was  duly 
entered,  to  reverse  which  this  pirodeding  In 
error  was  commoiced. 

Tbe  i;ietltl<m  In  effect  states  the  manner  of 
the  injury  as  follows:  Tbe  plaintiff  came 
itpon  the  right  of  way  of  tbe  railway  com- 
pany at  tbe  Slxtii  street  crossing  within  the 
oorporate  limits  of  tbe  town  of  Anadarko, 
and  was  walking  with  due  care  aloag  the 
tootpatb  runnliv  parallel  to  tlie  company's 
trades  In  said  town.  That  said  path  led  to 
tba  nUlway  company's  d^pot  in  said  town 
and  was  a  path  habitually  used  by  tbe  public 


as  a  foot  patbway.  wUli  the  knowledge  and 
consent  of  the  company.  That  while  walking 
in  said  path  m  route  to  aald  dej^t  and  look- 
ing towards  the  east,  an  engine  and  cars  of 
tbe  ctmipany  approached  plaintiff  from  the 
west  That  b^ore  tbe  engine  and  cars  reach- 
ed a  p(Ant  affpoalte  the  ^aintiff,  the  zearmost 
cars  were  uncoupled  from  tbe  rest  for  the 
purpose  of  making  a  flying  switch  west 
where  the  plaintiff  was  walfctng.  Tbat  after 
the  cars  had  been  uncoupled,  and  after  the 
engine  and  one  car  bad  passed  the  plaiutifl 
on  a  track  just  sontb  of  plaintiff,  and  while 
plaintiff  was  watching  said  engine  and  car 
and  without  any  knowledga  on  his  part  that 
said  cars  had  been  uncoupled  for  the  purpose 
of  mokipg  a  flying  switdi,  he  continued  walk- 
ing in  said  footpath  toward  the  depot,  and 
was  Just  passing  over  the  first  swltdi  track 
north  ot  the  main  line,  when,  through  tbe 
gross  cardessnesB  and  n^UfOice  of  the  de* 
fendant  compaajr  and  tts  said  agents  in 
charge  of  said  detached  cars,  the  same  were 
permitted  to  ran  down  apon  and  strike  and 
wound  plaintUf,  and  crush  the  Ilmba  of 
plaintiff,  without  fault  or  negllgenoe  on  his 
part,  to  plalntUfs  damage  in  the  sum  of  900r 
000. 

Tho  smploytis  who  were  made  partlM  de- 
fendant were  Ed  Conners,  conductor ;  J,  S, 
Oarmadc,  engineer;  and  Ray  McGormlck  and 
Charles  Best,  brakemen.  The  spedflc  acts 
of  negligence  chatted  against  the  employ^ 
are  in  effect  as  follows:  Tbat  said  engineer 
negligently  put  said  cars  tai  motion  at  a  high 
and  dangerous  rate  of  epeeA;  that  said 
brakemen  carelessly  and  negligently  discon- 
nected said  cars  from  the  engine  while  mov- 
log  at  a  dangerous  rate  of  speed  and  negli- 
gently switched  said  cars  onto  the  track  cross- 
ed by  said  footpath,  not  having  same  under 
proper  control,  and  negligently  Called  to  re- 
main at  the  front  of  said  cars  and  keep  a 
lookout;  that  seld  conductor  was  In  control 
aud  management  of  the  train  and  under  tlie 
duty  of  seeing  that  same  was  not  negligently 
operated;  tbat  said  defendant  company  and 
said  defendant  agents  were  guilty  of  negli- 
gence in  making  a  flying  switch  in  the  night- 
time and  permitting  the  flying  cars  to  noise- 
lessly run  upon  and  Injure  the  plaintiff,  with- 
out bell,  whistle,  or  other  means  of  warning. 

At  the  close  of  the  plaintifTs  evidence,  all 
Che  defendants  interposed  separate  demur- 
rers to  the  evidence  which  were  by  the  court 
sustained  as  to  the  defendants  Carmack,  Mc- 
Cormlck,  and  Best,  and  overruled  as  to  the 
railway  company  and  Ed  Conners,  the  con- 
ductor. The  verdict  returned  by  the  jury 
found  for  the  plaintiff  and  against  the  rail- 
way  company  and  fixed  the  amount  of  his  re- 
covery at  fl2,900,  and  also  found  for  the  de* 
fendant  Ed  Conners,  the  conductor;  where- 
upon tbe  court  adjudged  that  the  plaintiff 
have  and  recover  of  find  from  the  railway 
company  the  sum  of  912,900  and  all  costs  ei- 
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pended,  and  that  the  plaintUC  take  nothing  in 
the  action  against  the  defendant  Ed  Connens, 
bat  that  said  defendant  recover  his  costs. 

There  are  a  great  many  assignments  of 
error;  but,  as  all  of  them  except  the  one 
upon  which  we  are  compelled  to  grant  a  new 
trial  relate  to  actions  of  the  court  below 
which,  if  errors  at  all,  are  not  likely  to  be 
repeated  upon  retrial,  we  do  not  deem  It  nec- 
essary to  notice  them  in  detalL  It  will  be 
noticed  that  the  n^ligoice  alleged  Is  prima- 
rily attribatable  to  the  employes  of  the  rail- 
way company.  Hie  railway  company  Itself 
Is  not  chargeid  with  any  spedflc  act  of  omie' 
Bion  or  commlasitm ;  tbe  right  of  the  plaintiff 
to  lecovnr  being  dependent  solely  upon  tbe 
doctrine  of  reqmndeat  superior,  ^e  rale 
seems  to  be  that,  for  an  injury  caused  by 
the  negligence  of  an  employd  not  directed  or 
ratified  by  bis  employer,  the  employ^  la  liable 
because  he  committed  the  act  whldi  caused 
tbe  injury,  while  the  empl<v«  la  liable,  not 
as  if  the  act  was  done  by  hlmaelf,  but  be- 
cause of  the  rule  of  law  which  boHAs  the 
master  respondble  for  tbe  negligent  act  of 
his  servant,  committed  while  the  servant  is 
acting  within  tbe  general  scope  of  his  employ- 
men^  and  engaged  in  his  master's  business. 
In  the  case  at  bar  tbe  court  found  that  there 
WHS  no  evidaice'reas<mia)ly  tendiufc  to  estab- 
lish liablUty  against  all  but  one  of  the  d^oid- 
ants,  alleged  to  be  the  primary  actors,  and 
the  Jury  found  In  tavor  of  the  other.  ▲  very 
good  Btatemoit  of  the  principal  i^licahle  to 
such  a  situation  may  be  found  in  Bradley 
T.  Rosenthal  ,  et  aL,  1S4  CaL  420,  97  Fac.  875, 
129  Am.  St  Sep.  171,  wherein  Mr.  JusUce 
Henshaw,  who  delivered  the  opinlw  fw  the 
court,  says: 

"Tbe  employe's  responsibility  is  primary.  He 
la  responsible  because  he  committed  the  wrong- 
ful or  negligent  act.  The  employer's  responsi- 
bility is.  secondary,  in  the  sense  that  he  has  com- 
mitted no  moral  wrong,  but  under  the  law  Is 
held  accountable  for  his  agenf  s  condoct.  While 
both  may  be  sued  in  a  single  action,  a  verdict  ex< 
oneratiug  the  agent  mast  necessarily  exonerate 
the  principal,  since  the  verdict  exonerating  the 
agent  is  a  declaration  that  he  has  committed  no 
wrong,  and  the  principal  cannot  be  responsible 
for  the  agent  if  the  agent  has  committed  no 
tort.** 

Another  case  analogous  In  principle  is  N. 
0.  &  N.  E.  By.  Go.  v.  Jopes,  142  U.  8.  18, 
12  Sqp<  CL  108,  85  L.  Ed.  919.  The  action 
was  for  damages  against  a  railway  company 
for  an  assault  committed  upcm  a  xtassenger 
by  the  conductor.  The  defense  was  that  the 
act  of  tbe  ctmductor  was  lawfuL  In  dis- 
cussing the  question  which  arose  out  of  this 
phase  of  the  case,  Mr.  Justice  Brewer  said: 

"If  the  immediate  actor  is  free  from  respon- 
sibility l>ecau8e  his  act  was  lawful,  can  his  em- 
ployer, one  taking  no  direct  part  In  the  trans- 
action, be  held  responsible?  Suppose  we  elimi- 
nate the  employ^,  and  assume  a  case  in  which 
the  carrier  has  no  servants,  and  himself  does 
the  wprk  lof  carriage;  should  be  assault  and 
wound  a  passenger  in  the  manner  suggested  by 
the  loBtruotioD,  It  Is  undeniable  that  if  sued  aa 
an  individual  he  would  be  held  free  from  re- 
sponsiblUty,  and  the  act  adjudged  lawfuL  Can 


it  be  that  If  sued  as  a  carrier  for  the  same  act  a 
ditFerent  rule  obtains,  and  he  be  held  liable? 
Has  he  broken  his  contract  of  carriage  by  an  act 
which  la  lawful  in  itse^  and  whicfa  as  an  indi- 
vifiaal  he  was  justified  ui  doing?  The  guestioa 
carries  its  own  answer;  and  it  may  be  generally 
affirmed  that  if  an  act  of  an  employe  be  lawful, 
and  one  wliich  he  is  Justified  in  wnsg,  and  whkdi 
casta  no  personal  reapontlbility  upon  him,  no  re- 
sponsibility attaches  to  the  empfoyer  therefor." 

Tbe  Jopes  Case  is  dted  as  authority  sup- 
porting the  conclusion  reached  by  tbe  court 
in  the  earliest  case  wherein  this  principle 
was  applied  In  circumstances  similar  to  those 
In  the  case  at  bar.  Doremus  v.  Boot,  23 
Wash.  710,  63  Pac  572,  54  L.  B.  A.  649.  In 
that  case  Doremus  was  a  fireman  and  Root 
was  conductor  on  an  extra  freight  train.  Tbe 
fireman  was  injured  as  a  result  of  a  collision 
on  a  siding,  the  collision  being  due  to  tbe 
alleged  negligence  of  the  conductor  and  the 
railway  company.  As  In  the  instant  case, 
the  Jury  returned  a  verdict  in  favor  of  Root 
and  against  the  railway  company,  upon  which 
Judgment  waa  entwed.  The  Supreme  Court 
beld  that: 

"Where  a  fireman  was  injured  in  a  collision 
owing  to  a  train  conductor  failing  to  obey  bis 
orders^  and  he  aned  the  railway  and  the  conduc- 
tor jomtiy.  and  a  verdict  was  rendered  ageinat 
the  railroad  compauy,  nothing  being  said  about 
the  conductor,  and  the  court  entered  judgment  In 
favor  of  the  c(mductor,  it  was  error  to  enter 
judgment  against  the  railroad,  since,  if  the  con- 
ductor was  not  negligent,  the  railroad  could  not 
be  liable,  and  the  judgment  In  favor  of  the  con- 
ductor operated  as  an  estoppel  in  favor  of  tbe 
railroad. 

The  Doremus  Case  has  been  followed  by 
tbe  Supreme  Court  of  Washington  In  Stevick 
et  al.  V.  Northern  Pac.  Ry.  Co.  et  al.,  39 
Wash.  001,  81  Pac.  999;  MottIs  v.  N.  W. 
Imp.  Co.,  63  Wash.  461,  102  Pac.  402;  Sipes 
V.  Puget  Sound  Elec.  Ry.  Co.,  M  Wash.  47, 
102  Pac.  1067 ;  O'Brien  v.  American  Casualty 
Co.  et  al.,  58  Wash.  477, 109  Pac:  52.  Among 
the  cases  in  ottier  Juriisdlctlons  in  point  to 
the  same  eflTect  are:  Chicago,  St  Paul,  H.  & 
O.  Ry.  Co.  V.  McManigal  et  aL,  73  Neb.  680, 
108  N.  W.  305,  107  N.  W.  243;  Hay«  v. 
Chicago  Telephone  Co.  et  aL,  218  lU.  414, 
76  N.  B.  1003,  2  U  B.  A.  (N.  8.)  764;  Indiana 
Nitroglycerine  &  Torpedo  Co.  v.  Upplncott 
Glass  Ca,  165  Ind.  301,  76  N.  E.  649 ;  Hc- 
Ginnls  V.  Chicago,  R.  I.  &  P.  Ry.  Co.  et  aL, 
200  Mo.  347,  98  S.  W.  680,  9  U  a  A.  (N.  S.) 
880,  118  Am.  St.  Bep.  601,  9  Ann.  Cas.  656; 
Portland  Gold  Mln.  Co.  v.  Strattcm's  Inde- 
pendence,* Limited,  and  Price  and  Bnrbrldge, 
158  Fed.  63,  85  C.  C  A.  898,  16  L.  R.  A.  (N. 
S.)  077;  Southern  By.  Co.  v.  Harbin  et  al., 
136  Oa.  122,  68  S.  E.  1103,  30  L.  R.  A.  (N. 
S.)  404,  21  Ann.  Cas.  1011;  Frascone  v. 
I^oaderbaiac  et  al.,  108  A^x  Dlv.  190,  138 
N.  T.  Supp.  870;  Heffern  v.  Village  of  Hav- 
erstraw  «t  al..  148  App.  Dir.  527,  128  N.  Z. 
Supp^  899.  The  opinion  In  McGlunis  v.  Chi- 
cago, B,  L  ft  P.  Ry.  Go.  et  aL,  snpra,  eontalas 
a  very  ludd  discussion  of  the  principle  >mder 
consideration.  Mr.  Justice  OmnBt  nbo  da^ 
liyered  the  opinion  of 'the  conr^  says: 
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^IVom  tiut  ne^dig^noei  pleaded  and  the  proof 
aude,  the  railway  companj.  if  liable  at  all,  ia 
liable  upon  the  principle  of  respondeat  aupenor. 
There  are  two  classes  of  cases  falling  nnder  this 
doctrine ;  one  wherein  the  master  is  held  liable 
for  the  noufeaeance  or  negligent  failure  of  the 
servant  to  perform  a  dnty,  and  the  other  where 
the  master  Is  held  liable  for  the  misfeasance,  or 
negligent  performance  of  a  duty.  In  the  one 
case  the  servant  simply  negiisently  fails  to  do 
what  should  lutre  been  done,  and  in  the  other  he 
negligently  does  what  should  have  been  done  and 
properly  done.  In  the  first  class  of  cases,  the 
servant  is  not  liable  to  third  parties,  but  the 
master  under  the  role  of  respondeat  superior  is 
liable.  In  the  second  class,  both  are  liable  to 
third  parties;  the  servant  because  he  actually 
does  the  wrongfal  act  occasioning  the  injnry, 
the  master  because,  under  the  rule  of  respondeat 
superior,  he  is  liable  for  the  negligent  act  of  the 
agent  done  within  the  scope  of  his  employment, 
and  in  the  course  and  performance  of  liis  mas* 
ter^s  buBinesB.  In  either  case  the  master  has  re- 
conrse  upon  the  servant  as  for  breach  of  duty  to 
the  master.  The  case  at  bar  is  one  for  misfeas- 
ance, or  one  of  the  second  class  as  above  classi- 
fied. Counsel  for  plaintiff  evidently  so  under- 
stood it^  or  there  woold  have  been  no  joinder  of 
the  servant.  But  whether  he  did  so  understand 
and  so  act  is  immaterial,  for  the  evidence  so 
shows.  'We  have  quoted  at  length  from  the  evi- 
dence, for  the  reason  that  in  the  brief  conneel 
for  plaintiff  undertakes  to  argue  that  the  act  of 
French  in  lifting  and  pushing  the  rubble  car  in 
the  way  be  did  was  misfeassnce,  but  bis  act  in 
failing  to  assist  in  letting  down  the  car  was  non- 
feasance. Tills  will  not  do.  The  thing  to  be 
done  was  to  turn  over  a  rubble  car.  French 
participated  iu  that  worh,  and,  if  he  was  guilty  of 
negligence  in  doing  the  work,  it  was  misfeasance.* 
By  the  verdict  of  the  jury  French  was  found 
not  guilty  of  negligence,  and  appellant  claims, 
and  we  think  rightfully,  that,  if  French  Is  ad- 
judged not  guilty  of  the  charge  of  negligence,  it 
nkewise  stands  discharged.  If  the  defendant  is 
liable  at  all  under  the  pleading  and  evidence,  it 
is  liable  by  reason  of  the  negligence  of  French, 
and  not  otherwise.  It  is  a  travesty  upon  the  law 
to  say  that  French  has  been  guilty  of  no  neg- 
ligence in  this  case,  and  by  the  same  verdict 
and  jadgment  say  the  defendant  is  guilty  of  neg- 
ligence, through  French,  its  servant,  for  which  it 
is  liable  and  should  pay  damages.  *  *  *  We 
are  firmly  of  the  opinion  that  in  cases  where  the 
right  to  recover  is  dependent  solely  upon  the  doc- 
trine of  respondeat  superior,  and  there  is  a  find- 
ing that  the  servant,  through  whose  negligence 
the  master  is  attempted  to  be  held  liable,  has 
not  been  negligent,  as  was  true  in  the  case  in 
band,  there  should  be  no  judgment  against  the 
niaster.  The  verdict  in  this  case  is  a  monstrosi- 
ty. The  jury  say  French  was  guilty  of  no  neg- 
ligence, yet,  in  tlie  same  breath,  say  the  compa- 
ny was  guilty  of  negligence,  although  nothing 
farther  was  done  by  the  company  than  what  it 
did  through  French,  Its  servant  Such  a  verdict 
is  wrong.  It  Is  inconsistent  and  unreasonable. 
The  conclasion  reached  upon  this  proposition 
renders  further  inquiry  as  to  other  questions 
unnece»ary." 

Whilst  there  are  a  few  cases  which  seem 
to  disapprore  the  general  rule  abore  laid 
down  (IllinolB  Cent  Ry.  Co.  v.  Murphy, 
admr.,  128  Ky.  787,  97  S.  W.  729,  H  L.  R,  A. 
[N.  S.J  802;  Golf,  C.  &  S.  F.  By.  Co.  t. 
James,  7S  Tex.  12,  10  S.  W.  744,  15  Am.  St 
Rep.  743),  certainty  the  great  weight  of  au- 
thority, and  we  think  the  sounder  reasoning, 
eopport  it  As  was  said  by  Judge,  now  Jus- 
tice of  the  Supreme  Court,  Vandevantert  In 
Postland  Gdcl  Mia  Co.  t.  Stratton'a  Inde- 


pendence.  Limited,  and  Price  and  BarbrMge, 
snpra: 

"Tlie  objections  urged  against  it  (the  geoieral 
rule)  now  and  heretinbre  are:  (1)  That,  as  the 
responsibility  of  joint  tort-feasors  is  several  as 
well  as  joint,  one  may  be  exonerated  and  another 
held  culpable;  and  (2)  that  one  may  not  have 
the  benefit  of  an  adjudication  as  an  estopi>ei,  un- 
less he  would  have  been  prejudiced  by  it  had  It 
been  the  other  way.  Bat  it  is  quite  generally 
held  that  these  objections  do  not  prevent  an  es- 
toppel where,  as  here,  the  one  exonerated  was 
the  immediate  actor  and  bis  personal  culpability 
is  necessarily  the  predicate  of  the  plaintilrii 
right  of  action  against  the  other,  and  we  think 
that  upon  ivindple  this  ought  to  be.trne." 

The  Judgment  of  the  court  below  Is  there* 
fore  reversed,  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial.  All  the  Jus- 
tlces  ooncar*  except  WILLIAMS,  J.,  abauit. 

On  Rehearing. 

KANE,  C  J.  Pending  the  petition  for  re- 
hearing herein,  the  case  of  Pangbum  t. 
Biilck  Motor  Company  et  al.,  211  N.  Y.  228, 
105  N.  E.  423,  has  been  decided  by  the  Court 
of  Appeals  of  New  York.  As  the  opinion  in 
that  case  supports  the  conclusion  reached 
herein,  we  now  cite  It  as  an  additional  au- 
thority, and  overrule  the  petition  for  a  re- 
hearing.  All  the  Justices  concur. 


McEINNBT  T.  CITY  OF  WAGONEB. 
(No.  5073.) 

(Supreme  Court  of  Oklahoma.    Dec.  8,  1914.) 

fSyndbttt  by  the  Oovrt.) 

MuNioiPAi.  Corporations  (S  244*)  —  Pasoi, 
Contract  by  CouuissioNEBa— VALiDrrr. 
The  charter  of  the  city  of  Wagoner  having 
provided  that  "no  contract  shall  be  binding  up- 
on the  city  unless  it  has  been  signed  by  the 
mayor  and  countersigned  by  the  city  clerk,"  a 
parol  contract  entered  into  by  one  of  its  com- 
missioners on  behalf  of  the  city  to  furnish  elec- 
tric power,  although  known  and  acquiesced  in 
by  the  other  commlaalMiaa,  la  not  binding  upon 
the  city. 

[Ed.  Note.— For  other  caa«L  aae  Municipal 
Corporations,  Cent  Dig.  K  678-681,  683 ;  Dec 
Dig.  I  244.»1  ^ 

Error  from  District  Court,  Wagoner  Coun- 
ty; R.  0.  Allen.  Judge. 

Action  by  C.  C.  McKlnuey  against  the  City 
of  Wagoner,  a  municipal  corporation.  Judg* 
ment  for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

J.  S.  Dickey,  Jr.,  and  W.  O.  Blttenhoose, 
both  of  Wagoner,  for  plaintiff  In  error.  A. 
C.  Hunt,  of  Wagoner,  for  defendant  in  er- 
ror. 

BLEAEMORE,  J.  This  Is  an  action  com- 
menced in  the  district  court  of  Wagoner 
county  by  the  plalntiflC  in  error  against  the 
city  of  Wagoner  for  damages  Incurred  by 
breech  of  contxact  to  famish  electric  power 
to  operate  the  cotton  gin  of  plalntUt.  The 
court  directed  a  verdict  for  defendant*  and 
rendered  judgment  accordingly. 


•For  aOm  easas  sss  aaaa  topU  and  Motloa  NUHBBa  la  Xtoc  Ola.  A  An.  Die  Ksy-Mn  Bflrtsa  «  Bap'r  ladaxis 
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"Ae  clt7  of  Wagoner  bas  a  mayor  and  font 
commissioners,  and  operates  under  a  charter 
adopted  and  approved  under  the  provisions  of 
section  3a,  art.  18  (section  329,  Williams') 
Oklaboma  Constitution.  It  owns  and  main- 
tains an  electric  light  plant,  furnishing  light 
cnrrent  to  its  residents. 

Plaintiff  entered  Into  a  verbal  contract 
with  the  commissioner  of  water,  light,  and 
sewerage,  by  the  terms  of  which  It  was 
agreed  that  the  city  should  furnish  him, 
during  the  ginning  season  of  1912,  with  elec- 
tric power  sufficient  to  operate  a  certain  cot- 
ton gin  owned  by  him,  located  in  the  dty,  at 
a  price  ot  not  more  than  Ave  cents  per  kilo- 
watt hour.  The  mayor  was  advised  ot  the 
contract,  aad  discussed  the  terms  thereof 
with  plaintlflL  No  written  contract  was  ever 
made  and  signed  by  the  mayor  and  dty  cleric 
or  either  of  the  commlssionerB,  nor  was  there 
any  record  or  memorandum  of  such  contract 
made  by  resolution  or  minutes  at  any  ses- 
sion of  the  commissioners  even  referring  to 
such  otntract  In  fiict,  the  matter  was  not 
presented  to  the  conunlsaloneis  while  in  ses- 
sion. However,  plalntUt  relied  upon  said 
contract  and  expended  large  sums  of  money 
In  the  purchase  and  Installation  of  madiinery 
necessuy  to  properly  equip  his  gin  to  be  oper- 
ated by  electric  power.  The  city  failed  to 
famish  the  power  and  by  reason  thereof 
plaintiff  was  damaged. 

Numerous  questions  are  presented  of  error, 
only  one  of  which  we  deem  necessary  to  dis- 
cuss, and  that  is:  Was  the  emtract  referred 
t?  void,  because  not  executed  In  the  manner 
provided  by  the  diarter? 

The  charter  of  the  defendant  city  provides 
that: 

"No  contract  shall  be  binding  upon  the  city 
unless  it  has  been  signed  by  the  mayor  and 
oouiltersigned  by  the  city  clerk,"  and,  farther, 
that  the  mayor  "shall  on  behalf  of  the  city  sign 
all  contracts,  bonds,  documents,  etc." 

As  to  the  form  and  mode  in  which,  and  by 
whom,  contracts  shall  be  executed  to  be  bind- 
ing upon  the  dty  is  a  matter  purely  of  local 
concern,  and  such  provision  of  the  charter  is 
valid,  and  one  of  which  all  persons  having 
dealings  with  the  city  must  take  notice;  and 
the  provision  for  these  formal  requisites,  af- 
fecting only  the  municipality,  and  not  being 
in  conflict  with  the  Constitution,  is  exclu- 
sive as  the  only  law  in  force  upon  the  subject. 
Lackey  v.  State,  29  Okl.  255,  116  Pac  913. 

"Under  many  statutes  contracts  of  public 
corporations  must  be  made  accordance  wiUi 
certain  specified  formalities.  Under  some  stat- 
utes they  must  be  in  writing,  in  which  case  oral 
contracts  are  Invalid.  •  *  • "  Times  Pub- 
liBhitfg  Co.  V.  Weatherby,  189  Cal.  618,  73  Pac. 
465 ;  Frlck  v.  Los  Angeles,  115  Cal.  612,  47 
Pac  250;  Loganaport  v.  Blakemore,  17  Ind. 
318;  Starkey  V.  Minneapolis,  19  Minn.  203 
[Gil.  166] :  Aurora  Water  Co.  v.  Aorora,  129 
Mo.  640,  31  S.  W.  94&;  Savage  t.  ^printBeld, 
83  Mo.  App.  323 ;  Amott  v.  Spokane,  6  Wasb. 
442,  33  Pac.  1063 ;  Smart  v.  Philadelphia,  205 
Pa.  329.  54  Atl.  1025;  Goodyear  Rubber  Co. 
V.  Eureka,  135  Cal.  .618,  67  Pac.  1043. 


Under  the  stringent  and  prohibitive  provi- 
sions of  the  charter  above  quoted,  neither  a 
commissioner  nor  the  board  of  commission- 
ers of  the  defendant  city  was  empowered  to 
enter  into  a  contract  binding  iip<m  the  dty, 
unless  the  same  was  in  writing,  signed  by  the 
mayor,  and  countersigned  by  the  dty  clerk. 
An  examination  of  the  charter  discloses  that 
it  contains  no  provision  in  conflict  with  those 
above  referred  to. 

It  follows  that  the  Judgment  of  the  district 
court  should  he  affirmed,  and  it  is  so  ordered. 
All  the  Justices  concur,  except  KAHE,  C 
absent  and  not  partidpatlng. 


F.  B.  COIJJNS  INV.  CO.  v.  BASLBT  et  aL 

(No.  8874.) 

(Supreme  Court  of  Oklahoma.    Dee.  8,  1914.) 

(ByUtthtts  iy  the  Court.) 
L  MoBTOAGES  (§  79")— Validity— "DuBESS"— 

"Mi;:TACB"— l^EBATB  BT  MOBTOAOEB. 

A  threat  by  a  mortgagee  to  institnte  tore- 
closure  proceedings  against  the  homestead  and 
other  property  of  the  defendant,  unless  a  mort- 
gage was  executed  to  take  up  such  previous 
liens,  is  not  euch  a  threat  as  wiU  constitute  "du- 
ress'* or  "menace,"  as  contemplated  by  sections 
1049  and  1050,  Cbmp.  Laws  £b09. 

[Ed.  Note.— For  other  cases,  see  HortgageSr 
Cent.  Dig.  H  182-185;  DecTlMg.  |  79.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Duress;  Meuaofc] 

2.  CoHTBACTS  (i  95*)— DuKEsa— Thbkats  to 
Injube  Cbedit. 

Under  sections  1049  and  1050,  supra,  a 
charge  of  duress  cannot  be  predicated  upon  a 
threat  to  Injure  the  defendant's  credit. 

[Ed.  Note.— For  other  cases,  see  Contract^ 
Cent.  Dig.  »  431-440;   Decrbig.  S  95.*] 

3.  MoBTOAOEs  (§  86*)— Fobkcmbtjbb— Fbaud 

— SUFFICIENOY  OF  EVIDBNCB. 

Evidence  examined,  and  held  to  be  tnsaffi' 
cient  to  sustain  an  allegation  under  Babdivisiou 
4  of  section  1052,  Comp.  Laws  1909,  that  a 
promise  to  sell  a  portion  of  the  land  in  con- 
troversy was  made  with  an  intention  not  to 
perform  it. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S§  1350,  1365,  1364;  Dec.  Dig.  | 

8e.*i 

ConunlBslonan*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Harmon  Gk)unty , 
Frank  Matthews.  Judge. 

Action  by  the  F.  B.  Collins  Investment 
Company  against  Ada  Eaaley  and  another. 
Judgment  for  defendants,  and  plaintiff  brings 
error.   Keversed  and  remanded. 

Tlslnger,  Clay,  Robinson  &  Hamilton,  of 
Altos,  for  plaintiff  in  error.  A.  M.  Stewart, 
of  Hollls,  for  defendanta  Is  errw. 

BITTENHOUSB,  C.  Samuel  W.  Easley 
was  the  owner  of  320  acres  of  land  in  Har- 
mon county,  Okl.,  the  homestead  being  the 
S.  W.  ^  of  section  17,  and  the  other  tract  the 
S.  W.  14  of  section  20,  all  in  township  1  N., 
of  range  24  W.  of  the  Indian  meridian,  and 
each  tract  was  Incumbered  by  a '  separate 
mortgage.  He  was  also  the  owner  ot  cwt^- 
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eraUe  chattel  pnpatf,  which  was  mortgag- 
ed to  the  First  National  Bank  in  the  Bom  of 
f400L  Sabseqnent  to  the  execution  o£  theee 
mortgages,  he  abandoned  his  wife,  Ada  Baa- 
ley,  and  transferred  to  her  all  of  the  aboTe- 
mentloned  property,  which  transfers  were  ac- 
cepted by  Ada  Baaley  and  placed  of  record, 
she  contlniilng  to  reside  npon  the  homestead. 
After  the  separation  the  creditors  Insisted 
upon  an  immediate  settlem^t  of  their  claims, 
and  threatened  to  foreclose  the  same.  On 
June  7,  1909,  J.  A.  Jarnlgan  and  W.  A.  Darby, 
who  were  agents  of  the  r.  B.  Collins  Invest- 
ment Company,  went  to  the  home  of  Ada  Eas- 
ley  and  negotiated  a  loan  for  $3,200  on  the! 
real  estate  hereinbefore  described,  the  mort- 
gage of  which  was  signed  by  Samuel  W.  Eas- 
ley  and  Ada  Easley,  his  wife.  In  addition  to 
the  first  mortgage  of  $3,200,  they  executed  a 
second  mortgage  for  the  purpose  of  securing 
the  agents'  commission.  The  undiluted  evi- 
dence show  that  all  the  money  derived  from 
the  loan  of  $3,200  was  nsed  for  the  payment 
of  t\ie  liens  against  the  two  tracts  of  land 
and  the  lien  against  the  chattel  property, 
which  were  all  paid  directly  to  the  lienhold- 
ers  by  the  F.  B.  Collins  Investment  Company. 
The  balance  remaining  to  Ada  Easley  after 
the  paymmt  of  sucb  liens  amounted  to  $7^- 
08,  which  was  deposited  by  Ada  Easley  In  the 
First  State  Bank  of  HoUls,  and  which  she 
nsed  fn  purchasing  clothea  and  paying  other 
obligations.  On  the  11th  day  of  March,  1911, 
the  F.  B.  Collins  Investment  Company  Institut- 
ed foreclosure  proceedings  on  the  four  commis- 
sion notes,  of  $190  each,  against  the  land. 
On  June  30, 1911,  Ada  Easley,  filed  an  answer 
in  said  cause,  which  answer  was  afterwards 
amended,  setting  forth  t^e  facts  that  the 
notes  sued  on  were  commission  notes;  that 
the  original  note  was  $3,200,  which  was  held 
by  the  Great  Western  Life  Insurance  Com- 
pany; that  it  was  a  part  and  parcel  of  the 
same  transaction;  that  she  was  induced  to 
sign  such  notes  by  misrepresentatltm  and  du- 
ress; that  the  signing  of  the  same  was  not  her 
free  and  volnntary  act;  that  the  note  held 
by  the  Great  Western  Life  Insurance  Compa- 
ny was  a  negotiable  instrument — and  asked 
that  the  Great  Western  Ufa  Insurance  Oom- 
I>any  be  made  a  party  to  said  actlcm,  that 
she  have  a  Judgment  canceling  said  notes  and 
mortgages,  and  especially  the  mortgage  on 
the  homestead,  and  praying  13ut,  If  it  be 
found  that  the  Great  Western  Life  Ibisnrance 
Company  was  an  Innocant  pnrdiasOT,  and 
th«%by  entitled  to  a  lien  against  the  home- 
stead, that  she  hare  Judgmoit  against  the 
plaintiff  for  damages  becanse  of  the  lien  so 
fixed,  and  tiuit  the  Great  Western  lASe  Tmrar- 
ance  Onnpany  be  made  a  party  to  the  action. 
Answer  and  cross-petition  were  filed  andfore- 
elosnre  aaked  by  the  Great  Western  Life  In- 
anranoa  Comiiany  on  the  first  mortgage  of 
$3,200. 

The  F.  B.  Collins  Investment  Company  filed 
ft  reply,  in  which  they  Set  tortb  that  the  pro- 
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ceeds  of  said  loan  had  been  used  In  paying 

off  prior  mortgages  and  Incambrances  (m  said 
property  and  delinquent  taxes  thereon,  and 
that  the  sum  of  $762.08  was  paid  directly  to 
Ada  Easley,  and  denying  generally  the  allega- 
tions of  misrepresentation  and  duress.  Up- 
on the  Issues  thus  formed  the  cause  was 
tried,  and  resulted  in  a  judgment  in  favor  of 
the  Great  Western  Life  Insurance  Company 
I  upon  the  note  sned  upon,  and  for  foreclosure 
of  Its  mortgage.  The  court  rendered  judg- 
ment In  favor  of  the  plaintiff,  the  F.  B.  Col- 
lins Investment  Company,  for  the  amount 
sued  for  in  its  petition  against  Samuel  W. 
!  Easley,  and  for  foreclosure  of  Its  mortgage 
upon  the  S.  W.  ^  of  section  20,  township  1 
N.,  of  range  24  W.,  and  canceled  the  mort- 
gage upon  the  homestead;  also  canceling  the 
commission  notes,  except-  in  so  far  as  the 
same  were  a  Hen  npon  the  quarter  section 
which  was  not  the  homestead.  The  court 
found  that  Ada  Easley  was  Induced  to  sign 
the  notes  and  mortgages,  sued  upon  In  said 
action,  by  misrepresentation  and  duress,  and 
that  she  was  entitled  to  damages  against  the 
plaintiff  for  the  amount  of  the  judgment  ren- 
dered in  favor  of  the  Great  Western  lAfe 
Insurance  Company,  less  the  sum  paid  out  by 
the  plaintiff  In  discharge  of  the  mortgage 
that  was  a  lien  upon  the  homestead,  and  leas 
the  sum  «f  $762.08  which  was  paid  directly 
to  Ada  Easley,  and  thereupon  the  court  ren- 
dered judgment  in  favor  of  Ada  Easley 
against  the  F.  B.  Collins  Investment  Com- 
pany In  the  sum  of  $1,763.70  as  damages. 
Motion  for  a  new  trial  was  filed,  overruled, 
and  the  cause  brought  here  for  review. 

There  la  but  one  question  to  be  decided  in 
this  case,  and  that  is:  Was  there  sufficient 
evidence  to  justify  the  court  in  holding  that 
J.  A.  Jamigan  and  W.  A.  Darby,  agoits  of 
the  F.  B.  Collins  Investment  Company,  pro- 
cured the  notes  and  mortgages  by  misrepresen- 
tation and  duress?  We  have  diligently 
searched  the  record  for  evidence  which  would 
tend  to  support  these  auctions,  but  have 
been  unable  to  find  any  erldenoe  which  would 
justify  such  a  holding,  Ada  Easley  testifled: 
"Q.  Was  anything  said  about  your  husband's 
debts?  A.  That  be  would  give  a  mort^Rge  on 
all  of  my  stuff,  and  that  would  be  taken  from 
me.  Q.  Who  was  it  given  to?  A.  To  the  Bank 
of  Eldorado,  they  said.  •  •  •  Q.  Did  you 
have  any  source  toget  other  provisions  at  the 
time?  A.  No.  Q.  Was  anything  said  about  this 
condition?  A.  Yes.  Q.  What  was  eaid  ?  A. 
That  as  soon  aa  tfaey  found  out  he  was  gone 
they  would  cloae  in  and  stop  my  credit.  *  •  * 
Q.  Now,  was  there  any  other  representationB 
made  by  Mr.  Darby  to  get  you  to  si^  this  mort- 
gage? A.  They  said,  ii  I  would  sign  the  mort- 
gage, they  wo^d  sell  that  lower  place  and  pay 
off  all  my  home.  They  would  see  that  I  didn't 
lose  my  home.  Q.  Who  said  that?  A.  Darby 
and  Jamigan  both.  Q.  When  did  tliey  say 
that?  A.  They  said  it  all  three  times.  Q. 
What  do  you  mean  by  the  lower  place?  A.  The 
S.  W.  %  of  section  SSO.  Q.  About  what  is  your 
homestead  worth?  A.  About  $4,000.  Q.  About 
what  is  the  reasonable  value  of  the  lower  quar- 
ter section?  A.  About  S3,000.  Q.  Well,  did 
you  believe  they  would  sell  the  lower  place  and 
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pay  thitr  off,  or  not?  A.  I  did.  Q.  When  did 
they  Bay  they  would  do  that,  or  did  they  fix 
any  time?  A.  On  or  before  that  fall.  Q.  Have 
they  ever  sold  this  and  paid  this  off?  A.  No. 
Q.  Now,  Mrs.  Easley,  you  knew  that  Darby 
coald  not  compel  you  to  eign  these  instruments 
utdeag  you  wanted  to,  didn't  you?  A.  Hia 
threats  waa  what  the  others  would  do,  and  told 
me  what  condition  1  was  in,  and  that  1  had  bet- 
ter sign  them— that  they  would  make  me  do  it, 
whether  I  wanted  to  or  not.  Q.  Did  he  tell  yon 
that  Mr.  Pierce  could  make  you  sign  this  mort- 
gage? A.  If  X  didn't  do  it,  that  they  would  stop 
my  credit  and  take  my  stock.  Q.  How  were 
they  going  to  stop  your  credit?   A.  They  would 

So  and  tell  them  I  wasn't  willing  to  pay  my 
ebts.  They  had  influence  there,  while  I  had 
none.  They  would  take  their  word,  and  not 
mine.  Q.  Mr.  Darby  and  Mr.  Jarnigan  didn't 
lire  in  Eldorado,  did  they?  A.  No;  but  they 
had  acquaintances  there.  Q.  Mr.  Darby  wasn't 
even  a  resident  of  that  community,  was  he,  or 
Mr.  Jarnigan  either?  A.  I  don't  know..  •  •  • 
Q.  What  kind  of  a  statement  did  they  send?  A. 
I  don't  know;  1  think  it  was  by  order  of  S. 
W.  Easley  they  sent  me  a  check  for  |700.  It 
was  a  gift  to  me,  so  far  as  I  understood  from 
Mr.  E^ey.  Q.  xoa  understood  it  was  the  bal- 
ance of  the  proceeds  of  this  note  for  which  you 
had  signed  the  mortgage?  A.  I  don't  remember 
exactly  all  that  they  said  in  that.  Q.  I  am 
asking  you  what  you  understood  about  it?  A. 
I  understood  that  it  was  the  rest  of  the  pro- 
ceeds. Q.  I  mean  tlLe  rest  of  the  proceeds  of 
tliat  mortgage  yon  had  made?  A.  Yes ;  I  think 
so,  but  I  didn't—  I  don't  understand  bow  that 
is  really — what  do  you  mean?  •  •  •  Q.  Tou 
onderstood,  though,  it  was  the  check  of  this 
loan?  A.  Xee,  sir;  out  of  the  loan  me  and  Mr. 
Easley  bad  made.  *  *  *  Q.  Now,  at  the  time 
you  received  this  f762.08,  this  check,  and  in- 
dorsed it,  and  put  it  in  the  bank  as  a  deposit 
here,  you  understood  tliat  it  was  the  proceeds 
of  tbe  loan  for  these  papers  wlUcb  yon  bad  sign- 
ed while  Mr.  Jarnigan  and  Darby  were  out 
there  the  last  time?  A.  I  didn't  know  anything 
about  that  mortgage.  I  didn't  understand  it. 
Q.  At  the  time  they  sent  you  the  check,  they 
wrote  you  it  was  the  balance  of  a  loan  which 
had  been  made  by  Easley  and  yourself?  A,  They 
wrote  me  that.  *  •  •  Q.  Too  understood 
that  at  the  time  you  received  the  check  that 
they  were  claiming  it  was  the  proceeds  out  of 
this  loan  made  by  Easley  and  yourself.  A.  Yes, 
sir ;  I  didn't  know  what  note  they  referred  to, 
though.  I  didn't  understand  any  of  the  whole 
business,  to  tell  you  the  truth  about  it." 

[1]  The  evidence  which  tends  to  show  da- 
leBB  consists  of  threats  made  by  Pierce,  who 
was  a  creditor  of  Samuel  W.  Easley  and  Ada 
Easl^,  that  he  would  foreclose  his  several 
mortgagee  unless  his  claims  were  paid,  and 
a  representatioD  bj  the  agent,  Darby,  that 
sncb  mortgages  would  be  foreclosed  unless 
arrangements  were  made  to  discharge  the 
same  by  tbe  execntloa  of  the  note  to  F.  B. 
Collins  Investment  Company,  and  that  the 
credit  of  Ada  Easley  would  thereby  be  In- 
jured. These  representations  do  not  consti- 
tute l^al  duress,  as  contemplated  by  sections 
1049  and  1050,  Comp.  Laws  1909,  as  a  threat 
by  a  mortgagee  of  either  real  or  chattel  prop- 
erty to  enforce  his  Hen  by  suit  does  not  con- 
stitute duress.  Dunham  v.  Oriswold,  100  N. 
T.  224,  3  N.  B.  76 ;  Vlck  v.  Shinn,  49  Ark.  70, 
4  S.  W.  60,  4  Am.  St.  Rep.  26;  Hilbom  v. 
Bucknam.  78  Me.  482,  7  Atl.  272,  07  Am.  Rep. 
810;  Olaflln  r.  McDonough.  S3  Mo.  417.  84 
Am.  Dec,  M;  11  Century,  tit.  Contracts,  | 
43T. 


IX]  Nor  did  the  threat  by  Ftoroe  that  be 
would  Injure  her  credit  constitute  le«al  du- 
ress under  said  section  1049,  supra,  or  a  men- 
ace under  eectlon  1060,  supra.  It  Is  said  In  9 
Cyc.  page  448,  that: 

"Duress  hj  mere  .advice,  direction,  influence, 
and  persuasion  is  not  recognized  in  law.  Nor 
can  a  charge  of  legal  duress  be  predicated  upon 
a  threat  to  injure  one's  credit,  to  withhold  pay- 
ment of  a  debt,  to  refnse  performance  of  a  con- 
tract, or  to  foreclose  or  exercise  the  power  of 
sale  on  a  mortage,  a  .threat  of  arrest  or  arrest 
on  civil  process  on  a  legal  claim,  when  such 
arrest  is  allowed  by  law,  or  a  tiireat  of,  or 
the  bringing  of,  a  lawsuit  or  civil  process.  ■  Nor 
can  a  Charge  of  duress  be  based  upon  merely 
speaking  wrongly  to  a  woman,  without  threats 
of  personal  violence,  mere  vexation  and  annoy- 
ance, mere  pecuniary  distress,  or  the  refusal  to 
surrender  property  on  which  one  has  a  lien. 
And  thore  Is  no  duress  where  a  man  induces  his 
wife  to  mortgage  her  separate  estate  by  threat- 
ening to  withdraw  himself  from  her  society  if 
she  refuses,  where  a  budwnd  threatens  that  un- 
less his  wife  rigns  his  note  as  surety  he  will 
poison  himself.  •  •  • " 

[3]  The  next  question  is  whether  there 
were  misrepresentations  or  undue  Influence 
used  In  the  procurement  of  these  mortgages. 
There  were  special  interrogatories  submitted 
to  the  Jury,  one  of  which  is  as  follows : 

"If  you  answer  the  above  Interrogatory  No.  2 
In  the  affirmative,  state  what  threats  or  misrep- 
resentations were  made,  and  by  whom  they  were 
made.  A.  By  misrepresentations  by  J.  A.  Jar- 
nigan by  the  sale  of  the  lower  quarter  to  release 
the  homestead  of  the  indebtedness;  also  by  the 
oppression  of  premature  collection  of  chattel 
mortgage  made  by  A.  P.  Pierce." 

And  upon  this  finding  the  court  rendered 
Judgment  in  favor  of  the  defendant.  Tbe  an- 
swer of  Ada  Easley  alleged  that  J.  A.  Jarni- 
gan agreed  to  assist  her  in  the  sale  of  the 
lower  place.  Her  evidence  was  that  Jarnigan 
had  represented  to  her  that  he  would  sell  the 
lower  quarter  to  release  tbe  homestead  of  tbe 
indebtedness.  It  is  evident  that  the  defend- 
ant attempted  to  bring  her  defense  under  sub* 
division  4  of  secUoQ  1052,  Comp.  Laws  1900, 
on  the  theory  that  the  F.  B.  Collins  Invest- 
ment Company,  through  its  agents,  had  prom- 
ised to  sell  the  lower  quarter  to  release  the 
homestead  of  the  indebtedness  without  any 
intention  of  performing  it.  There  Is  a  vari- 
ance between  tbe  allegation  In  the  petition 
and  the  proof;  but,  regardless  of  this  vari- 
ance, there  was  no  evidence  that  the  promise 
was  made  with  an  intention  not  to  perform  it. 

The  uncontradicted  evid^ce  establishes  the 
fact  that  by  this  transaction  Ada  Easley  be- 
came the  absolute  pwner  of  the  land  in  con- 
troversy, which  she  valued  at  $7,000;  that 
she  also  became  tbe  owner  of  considoable 
chattel  property;  that  her  creditors  were 
threatening  to  foreclose  their  several  liens, 
and  that  It  became  and  was  necessary  to 
raise  money  with  which  to  discharge  the 
same,  and  in  order  to  do  so  she  executed  the 
mortgage,  hereinbefore  referred  to,  to  F.  B. 
Collins  Investment  Company;  and  that  all 
of  the  funds  derived  from  the  mortgage  went 
to  pay  off  liens  for  which  her  property  was 
prevlouslj  charged,  except  the  sum  of  1762.- 
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06,  wUch  ahe  reedred  In  cash,  and  wUeb  she 
med  for  her  own  personal  obUgaUons. 

We  tberefore  cooelnde  tibat  tboe  Is  not 
mfSctent  evidence  la  tlie  reetnd  to  enitport 
the  allegation  of  mlBrq^reeentatlon  and  da- 
zeea^  and  tbe  Judgment  should  therefore  be 
reversed  and  remanded,  and  the  trial  ooort 
ordered  to  render  Judgment  as  prayed  for  In 
plalntllTs  petition. 

PUB  OUBXAU.  Adopted  In  whole. 


[Bd 


ST.  LOUIS  &  S.  F.  R.  CO.  r.  BBOWN. 

(No.  5209.) 

(Supreme  Court  of  Oklahoma.   Sept.  22,  1014. 
Behearing  DetDied  Dec  22,  1914.) 

(8vUab«4  hy  th€  Courts 

1.  Tbial  (J  316*)— QuonuiT  Ybboiot. 

The  facts  eiBDuned,  and  found  not  to 
brine  the  case  within  the  definition  of  a  quotient 
Terdict  or  verdict  by  lot 

Sd.  Note.— For  other  cases,  see  Trial,  Cent. 
:.  H  740-742;  De&  Dig.  1 816.«] 

2.  TbIAL  (5  344*)— lUPEACHMEST  OP  Vebdicx— 
TSOTnfONT  OF  JUROBS. 

Upon  grounds  of  public  poIieT,  the  juron 
will  not  be  heard,  by  affidavit,  deposition,  or 
other  sworn  statement,  to  impeach  or  explain 
their  verdict  by  sbowing  on  what  ground  It 
was  rendered,  or  that  the;  made  a  mistake,  mis- 
undetBtood  the  law,  or  the  result  t4  their  find- 
ing. The  question  as  to  whether  or  not  evi- 
dence of  jurors  will  be  received  to  prove  overt 
acts,  resultiog  In  «i  irregular  or  an  unautiioriz- 
ed  verdict,  la  Bot  Involved,  and  the  point  is  not 
decided. 

[Bd.  Note.— For  other  caaes,  see  TrlaL  Cent. 
Dig.  S  813;  Dec.  Dig.  {  344^ 

8.  Afpkai,  and  Ebbob  ((  1001*)— Mabteb  and 
Bebvant  (g  286*)— Review— ElFFBCT  of  Vkb- 

OICT— INJTBT  to  RaILBOAD  BlCPLOTfi— Nko- 

UGENOS—QlTBSnOKS  FOB  JiTRT. 

Under  aU  the  facta  and  circomstances,  the 
question  of  defendant's  negligence  was  an  is- 
sue for  the  jui7-  The  jury  having  found  in 
favor  <tf  plaintiff,  and  its  finding  has  been  ap- 
proved by  the  trial  oourt,  the  aame  will  not  be 
disturbed  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  39^73928-3934;  Dec. 


4.  Haetteb  and  Sbbvant  (8  284*)— Injubt  to 
Bailboad  EuplotA  —  SumciEnoT  of  Evi- 
dbuck. 

There  was  sufficient  evidence  to  carry  the 
case  to  the  jnry ;  and  the  court  did  not  err  in 
overruling  defendant's  demurrer  to  the  evidence, 
and  in  denying  its  motion  for  a  directed  verdict 

[Ed.  Note.—- For  other  cases,  see  Master  and 
Servant.  Gent.  Dig.  H  100(M090.  ljl)92-1182; 
Dec.  Dig.  I  284.*] 

B.  JOBT  (S  11*)— Bight  to  Jubt  Tbiai^Fkd- 

KBAL  CORBnTUnOR. 

l^e  seventh  amendment  to  the  Constitation 
of  the  United  States  has  no  application  to  trials 
in  state  courts.  The  state  has  a  riKht  to  regu- 
late trials  in  its  own  courts  in  its. own  way. 

[Ed.  Note.— For  other  cases,  see  Jury.  Cent. 
Dig.  SS  19-24 ;  Dec.  Dig.  §  11.*] 


6.  Apfxal  and  Ebbob  Q  171*)— Uastbb  and 

Sebvant  (8  288*)-Triai.  (88  194,  228*)— IR- 
STBUCTioRB— Assumption  of  Fact— Fedeb- 
AL  Ehplotebb'  Liabilitt  Act  —  Assuhp- 

TION  OF  Rises— THBOBT  OF  TbIAI.  GOUBT. 
Instructions  of  the  court  examined,  and 
held  to  fairly  cover  the  issues  made  by  the 
pleadings  ana  the  evidence,  and  no  error  aSect- 
ing  a  substantial  lig^t  was  committed  In  the 
court's  Instructions. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  JS  1053-1063,  1006,  1067. 
1161-1165;  Dec.  Dig.  8  171;*  Master  and 
Servant,  Cent,  Dig.  18  1068-1083;  Dec.  Dig.  | 
288;*  TriaL  Cent.  Dig.  |l  413,  436.  439-Xil. 
446-454,  466-466,  S0&-^  026;  Dec.  Dig.  If 

7.  TbIAL  (8  260*)— BEFtJSAI.  OF  iNSTBTJCnONB 
COVEBED. 

Defendant  requested  certain  special  instruc- 
tions be  given  to  the  Jury,  which  were  refused. 
Beld  the  court  had  furiy  submitted  to  the  jury 
the  law  applicable  to  the  issues,  and  no  error 
was  committed  in  the  action  of  the  court  In 
this  regard. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  651-659;  Dec.  DigTl  26a*] 

8.  Dauaoxs  (S  132*>~PsBaoirAx.  IvjvBin— 

IQXCESBIVB  RBCOVEBT. 

The  facts  show  that  both  of  plaintiGTs  feet 
were  crushed;  that  Us  right  foot  was  crushed 
1q  the  instep  and  his  toes  were  broken  so  the 
bones  protruded  through  tbe  flesh,  causing  same 
to  become  permaDently  drawn  out  of  shape; 
that  tbe  muscles  and  tendons  of  said  foot  are 
permanently  injured,  so  plaintiff  can  never  have 
full  and  fne  use  of  same;  that  bis  left  foot 
wfis  bruised  and  maimed  so  tiiat  a  large  portion 
of  the  bones  of  his  ankle  and  foot  were  splinter- 
ed and  mashed,  ccod  it  was  necessary  to  remove 
same;  that  his  injuries  are  permanent,  which 
require  him  to  use  cratches,  in  order  to  walk ; 
that  he  suffered  a  great  deal  of  pidn,  and  was 
under  care  of  physicians  for  several  months. 
Seld  that  a  verdict  for  $18,900  ia  not  excessive. 

[Ed.  Note.— For  other  caaes,  see  Damages, 
Cent.  Dig.  88  372-^  396;  Dec  Dig.  {  132.*] 

Error  from  District  Coort,  Carter  County ; 
S.  H.  Russell,  Judge. 

Action  by  Harry  A.  Brown  ag&lnst  the  St 
lionis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

W.  F.  Evans,  ol  St.  Louis,  Mo.,  and  R.  A. 
Klelnschmtdt  and  J.  H.  Grant,  both  of  Okla- 
homa City*  for  plaintiff  in  error.  Stuart, 
Cnice  St  Cruce,  of  Oklahoma  City,  for  de- 
fendant in  error. 

RIDDLE*  X  This  proceeding  Is  prosecut- 
ed from  a  judgment  of  the  district  court  of 
Carter  counQ'.  Tbe  parties  will  be  referred 
to  as  they  were  in  the  txial  court. 

The  plaintiff  la  his  petiUcai  avers  In  sub- 
stance that  he  is  a  resident  of  the  state  of 
OlOahoma,  and  that  the  defendant  is  a  com- 
mon carrier,  engaged  in  tbe  operation  of  a 
line  of  railway,  and  In  interstate  commerce 
betwem  the  town  of  Hugo,  in  the  state  of 
Oklahoma,  and  throutEh  the  town  of  Ash- 
down  to  the  town  of  Hope,  in  the  state  of 
Arlcansas ;  that  on  the  20th  day  February, 
1011,  while  engaged  In  cutting  out  and  taking 
on  cars  in  the  town  of  Ashdown,  Ark.,  in 
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through  the  carelessness  and  negligence  of 
one  Tom  Chamberlain,  engineer,  engaged  In 
making  np  said  train;  that  while  assisting 
in  switching  and  cutting  out  said  cars  In 
making  up  said  train,  as  tils  duty  and  as  be 
was  ordered,  he  signaled  said  engineer  to 
stop,  and  wait  until  he  could  throw  the  switch 
and  arrange  the  knuckle  on  the  end  car,  so 
that  it  would  couple  onto  the  main  train 
standing  on  the  passing  track ;  that  said  en- 
gineer had  stopped  the  train  and  plaintiff  had 
thrown  the  switch  and  stepped  In  between 
the  rails  and  between  the  ties  to  fix  tbe 
kDQclde  on  the  coupler,  as  was  his  duty  to 
do;  said  engineer,  disobeying  plaintiff's  sig- 
nal to  wait,  and  without  warning  or  notice 
to  plaintiff,  with  great  force,  carelessly  and 
negligently  put  said  engine  In  motion  and 
backed  said  cars  ai>on  plaintiff  so  suddenly 
and  unexpectedly  as  to  make  it  impossible 
for  plaintiff  to  escape,  and  plalntlfl  was 
thrown  violently  across  said  rail,  and  both  of 
his  feet  were  crushed  and  maimed  so  that  he 
sustained  permanent  injuries;  that  said 
plaintiff's  right  foot  was  crushed  In  tbe  in- 
step and  toes  and  the  bones  broken  therein  so 
that  same  protruded  through  the  flesh,  caus- 
ing said  foot  to  become  permanently  drawn 
ont  of  shape;  that  said  muscles  and  ten- 
dons of  said  foot  were  permanently  Injured, 
bruised,  and  strained  so  that  plaintiff  could 
never  have  fall  and  free  use  of  same;  that 
plaintUTs  left  foot  was  bruised  and  maimed 
80  tliat  a  large  portion  of  tlie  bones  of  Uft 
anfelp  and  foot  were  splintered  and  smashed 
BO  that  It  became  necessary  to  remove  the 
same,  therein  crippUng  tbe  plaintiff  and  caus- 
ing him  to  use  cmtcbes  In  order  to  walk; 
and  that  by  reason  of  said  Injuries,  plalndff 
suffered  great  mental  pain  and  anguish,  and 
baa  been  ever  abioe  said  injury  under  conr 
stant  care  of  physicians  and  snrgeons.  Plain- 
tiff further  alleges  that  It  became  and  was 
bis  duty  to  so  arrange  fhe  knnckle  at  the 
ends  of  the  cars  that  tbe  same  would  couple 
by  Impact,  and  while  the  cars  On  the  mill 
track  were  being  pulled  out  upon  the  passing 
track,  he  crossed  over  to  the  end  car  of  the 
train,  left  standing  on  the  passing  track,  to 
open  the  knuckle  thereon,  but  that  the  same 
was  so  defective  that  plaintiff  was  unable  to 
open  the  same.  The  plaintiff  then  signaled 
the  engineer,  as  aforesaid,  to  stop  and  wait 
while  he  opened  the  knuckle  upon  the  rear 
car  attached  to  said  engine.  That  said 
knuckle  was  so  defective  that  it  stuck  and 
refused  to  open,  and  that  It  was  while  so  en- 
gaged that  plaintiff  was  injured,  ns  herein 
alleged,  while  he  was  In  the  exercise  of  due 
care  and  vrithout  fault  or  negligence  on  his 
part.  That  both  of  said  cars  were  used  by 
said  defendant  in  interstate  commerce  and 
had  couplers  so  defective  that  they  would 
not  couple  by  impact,  as  required  by  Act  of 
Congreea  of  March  2,  1883  (U.  S.  Comp.  St 


H  8657-8665).  That  by  reason  of  snch  In- 
juries, he  sustained  damages  in  the  sum  of 
$85,000,  and  prays  judgment. 

The  defendant  denied  generally  and  spe- 
cially all  and  singular  every  allegation  in 
said  petition,  except  such  as  were  specifically 
admitted.  It  alleged  that  said  train  was  a 
local,  operating  wholly  within  the  state  of 
Arkansas  between  and  Ashdown,  and 

denies  that  either  of  said  cars  were  m  de- 
fective or  that  they  were  equipped  with  de- 
fective couplers,  as  alleged.  It  averred  that 
said  cars  and  each  of  them  were  properly 
equipped  with  operating  levers  by  which  the 
knuckles  and  couplers  on  said  cars  conld  be 
prepared  for  coupling  by  Impact  while  stand- 
ing outside  of  the  track  and  without  going 
between  the  said  cars,  and  denies  that  the 
Injuries,  if  any,  received  by  plaintiff,  were 
caused  in  any  manner  by  the  negligence  of 
the  defendant,  and  alleges  that  If  said  inju- 
ries were  contributed  to  by  any  act  of  neg- 
ligence, save  his  own,  that  it  was  tbe  negli- . 
gence  of  a  fellow  servant  or  fellow  servants 
of  the  plaintiff,  for  whidi  the  defendant 
would  not  be  liable.  Defendant  specifically 
alleges  that  the  injuries  received  were  due 
to  and  directly  contributed  to  by  tbe  negli- 
gence of  plaintiff. 

The  plaintiff  filed  a  reply,  denying  an  and 
singular  the  allegations  of  new  matter  In 
the  answer,  and  making  certain  afllnnatlTe 
allegations,  not  necessary  to  be  set  ont  at 
lengtb. 

Defendant,  In  Its  petition  In  error,  aaalgna 
22  urrors,  but  only  discusses  the  following: 
(2)  Misconduct  d  the  Jury,  wbereby  defendant 
was  prevented  from  having  a  ftdr  trlaL  (3) 
The  verdict  of  tbe  Jury  Is  not  snstained  by  suf- 
ficient evidence.  (4)  Errors  of  law  oocnrring 
at  the  t  rial  and  duly  excepted  to  by  defendant 
(11)  Tbe  court  erred  In  overruling  the  de- 
murrer of  defendant  to  the  evidence 
plaintiff.  OS)  The  court  erred  In  refusing  to 
instruct  tbe  Jury  to  return  a  verdict  in  favor 
of  the  defendant.  (15)  Ttie  court  erred  In 
his  Instructions  to  the  Jury,  and  spedflcally 
in  giving  to  the  jury  instructions  Nob.  9, 
10, 11,  12, 13, 14,  le,  16, 17, 18, 19,  and  20,  in- 
clusive, and  In  giving  each  of  said  Instruc- 
tions. (16)  the  court  erred  in  refusing  to 
give  to  the  jury  the  several  Instructions  re- 
quested by  defendant  and  In  refusing  to  give 
each  of  said  instructions,  as  requested.  (17) 
Said  court  erred  in  receiving  a  verdict  signed 
or  agreed  to  by  less  than  12  Jurors.  (IS) 
The  verdict  of  the  jury  is  excessive,  appear- 
ing to  have  been  given  under  the  Influence 
of  passion  or  prejudice.  (22)  The  court  erred 
in  overruling  the  defendant's  motloa  for  a 
new  trial. 

We  will  consider  the  varions  assignments 
relied  upon  in  the  order  in  which  they  are 
presented  in  counsels'  brief,  except  we  will 
group  and  dispose  of  tbe  third*  fourth,  elev- 
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entb,  and  tliirteeiith  together,  aa  they  In- 
TolTe  prlndpally  one  proposition  of  law,  and 
are  controlled  practically  by  the  same  state 
of  fiicts.  It  is  fluffldent  to  gay  that  the  plain- 
tiff's testimony  sabstantlally  sastalns  the  al- 
legations In  his  petition,  as  set  out 

[1]  Under  the  first  assignment  presented 
by  counsel,  "mlscondnct  of  the  jnry,"  it  is 
contended  that  It  Is  shown  from  the  testimony 
of  two  of  the  jurors  that  the  amonnt  of  the 
Terdlct  was  arrived  at  by  aggregation  and 
average,  and  Is  what  la  denominated  a  "quo- 
tient verdict."  It  is  not  only  the  conten- 
tion of  the  defendant's  counsel  that  they 
have  a  right  to  show  Irregularity  In  the  pro- 
ceedings of  the  Jury,  resulting  In  an  Irregu- 
lar venUct,  but  that  by  the  testimony  of  two 
of  the  Jurors,  they  have  actually  shown  that 
this  verdict  was  the  result  of  a  lot  or  diance; 
hence,  It  is  contrary  to  law.  It  Is  the  con- 
tention of  plaintiff's  coansel,  however,  <1) 
that  tiie  testtoiony  falls  to  show  that  the 
verdict  la  the  result  of  a  chance  or  lot,  or  a 
quotient  verdict;  and,  that  under  the 
rule  laid  down  by  this  court,  testimony  of 
Jurors  will  not  be  received  for  the  purpose  of 
Impeaching  their  verdict  We  have  carefully 
read  the  testimony  of  the  two  Jurors,  and 
are  of  the  opinion  that  it  falls  to  show  that 
this  verdict  is  the  result  of  chance  or  lot; 
nor  is  it  a  qaotient  verdict  In  substance, 
the  testimony  of  the  jnrors  shows  that  after 
they  had  agreed  that  the  plaintiff  should  re- 
cover, at  the  request  of  the  foreman,  each 
Juror  stated  the  amount  which  In  his  Judg- 
ment the  plaintiff  should  recover.  Without 
an  agreement  to  do  so,  some  one  suggested 
to  the  foreman  to  add  the  various  amounts 
together  and  divide  It  by  12,  whldi  wu 
done,  and  the  result  was  fl6,900.  The  tes- 
timony of  each  of  the  jarors,  however,  shows 
that  after  this  was  done,  there  were  several 
votes  taken  on  the  question  as  to  the  amount 
the  .plaintiff  should  recover,  and,  finally, 
nine  of  the  Jurors  concurred  in  the  verdict 
for  916,900.  A  quotient  verdict  is  defined  to 
be  "a  verdict  where  each  Juror  marks  down 
an  amount,  then  the  amounts  thus  marked 
down,  bdng  added  together,  the  sum  Is  divid- 
ed by  the  number  of  Jurors  and  the  result 
rendered  as  their  verdict"  This  must  be 
done  as  the  result  of  an  agreement  In  ad- 
vance to  make  it  ttietr  verdict.  The  facts 
do  not  show  that  the  verdict  in  question 
is  a  quotient  verdict  20  Cyc.  812,  nnder  the 
head  of  New  Trials,  treats  this  subject  as 
follows: 

"A  verdict  will  Dot  be  set  aside  mereir  be- 
cause the  amount  thereof  was  the  result  of  a 
c<»npromise  between  jurors,  nor  because  the 
amount  was  first  fouod.  by  adding:  together  the 
amounts  the  several  jurors  thought  should  be 
given  and  dividing  the  suin  by  12,  if  there  was 
no  agreement  io  advance  to  return  a-  verdict 
for  the  quotient  so  found." 

There  are  cases  from  California,  Colorado, 
Delhware,  Illinois,  Iowa,  Kansas,  Kentuclcy, 
Mississippi,  Missouri,  Nebraska,  New  Hamp- 
shire T»a0,  Utah,  Bflchlgan,  Wisconsin,  and  | 


from  the  federal  courts  dted  In  support  of 

the  text 

In  the  case  of  City  of  Kinsley  t.  Morse,  40 
Kan.  688,  20  Pac.  222,  It  is  stated  In  the 
syllabus: 

"Where  a  jurr  are  deliberating  upon  what 
their  verdict  shaU  be,  and  during  such  delibera- 
tion a  ballot  1b  taken  by  which  it  is  ascertain- 
ed that  all  of  the  jurors  are  in  favor  ot  the 
plaintiff,  and  thereupon  each  Juror  marks  on  a 
slip  of  paper  the  amount'  he  believes  the  verdict 
should  be,  and  such  marking  shows  the  lowest 
sum  to  be  ^,000  and  tbe  highest  $6,000,  and 
it  la  then  proposed  by  a  part  of  the  jary  to  er- 
gregate  sudi  sums  and  divide  by  12.  whidi  is 
done,  and  the  quotient  is  found  to  be  $4,400,  but 
■o  agreement  is  made  that  such  marking,  aggre- 
gation, and  division  shall  determine  their  ver- 
dict bat  afterward  anch  sum  ia  agreed  to,  and 
returned  as  their  verdict,  held,  where  such  ver- 
dict has  been  approved  by  the  trial  court,  this 
court  will  not  disturb  tbe  Judgment" 

In  the  case  of  Parshall  v.  Minneapolis  ft 
St  h.  By.  Co.  (C.  &)  85  Fed.  649.  the  conrt, 
speaking  through  Mr.  Jnstloe  Brewer,  said: 

"Two  affidavits  were  filed  charging  miscon- 
duct on  the  part  of  the  jury ;  one,  an  affidavit 
of  a  Jnror  that  a  verdict  was  reached  in  pur- 
suance of  an  agreement  that  each  Juror  should 
write  down  the  amount  which  he  thought  the 
plaintiff  should  receive,  and,  after  adding  them 
together  and  dividing  by  12,  that  the  amount 
BO  reached  should  be  the  verdict.  Of  course,  if 
a  verdict  is  reached  in  pursuance  of  an  agree- 
ment to  abide  by  the  result  of  auch  an  addition 
and  division,  it  is  misconduct  such  as  would 
vitiate  the  verdict  But  it  is  also  true  that  it 
is  not  improper,  and  is  common  io  matters  of 
this  kind,  where  the  amount  does  not  rest  upon 
any  fixed  mie.  but  depends  upon  the  discretion 
of  the  jury,  for  each  iunrr  to  put  down  the 
amount  which  he  tbiukB  the  plaintiff  ought  to 
receive,  and  the  sum  of  the  amounts  being  di- 
vided by  12  places  before  tbe  jury  a  baala  for 
further  discussion  and  agreement;  and  when 
that  is  all  that  la  done,  sndi  attempt  to  reach 
concord  and  agreement  does  not  vitiate  the  ver- 
dict" 

To  the  same  effect,  see  Gulf,  C.  &  S.  F.  By. 
Co.  V.  Blue,  46  Tex.  Civ.  App.  239,  102  S.  W. 
128;  McDonnell  v,  Pescadero  Stage  Co.,  120 
Cal.  476,  52  Pac.  725 ;  Barton  v.  Holmes,  16 
Iowa,  252 ;  Kennedy  v.  Kennedy,  18  N.  J. 
I*w,  450;  Tinkle  v.  Dunlvant,  16  Lea  (Tenu.) 
608 ;  Bell  V.  Butler,  84  W)ash,  131,  76  Paa 
130;  McMurdock  v.  Klmberlin,  23  Mo.  App. 
623. 

It  will  be  seen  from  the  case  last  quoted 
that  the  facts  are  much  like  the  facts  in 
the  case  at  bar ;  the  material  difference  be- 
ing that  in  the  case  now  before  us,  after  the 
aggregate  sum  was  divided  by  12,  there  was 
several  votes  taken,  resulting  finally  in  9 
Jurors  concurring  In  the  verdict  returned, 
which  happened  to  be  the  result  obtained  by 
dividing  the  aggregate  amount.  It  must  be 
ot  practically  universal  knowledge,  and  es- 
pecially to  the  profession  and  the  courts, 
that  verdicts  of  Jnrors  are  more  or  less  the 
result  of  compromise.  It  would  be  next  to 
impossible  to  reach  a  verdict  In  every  case.  If 
this  was  not  so-.  The  court  Is  not  able  to 
say  that  the  verdict  In  tills  case  was  not  the 
deliberate  opinion  of  each  Juror  concurring 
therein,  based  upon  the  evidence. 

[1]  This  ooart  has  held  several  timea,  with- 
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lor  tne  purpose  oi  impeacmng  tneir  veraici. 
Oolcord  T.  Conger,  10  Okl.  458,  62  Pa&  276 ; 
Barnea  v.  Territory,  19  Okl.  373,  91  Pac  848 ; 
Pltchlynn  v.  Cherry,  82  Okl.  77,  121  Pac. 
196;  Tulsa  St  Ry.  Co.  v.  Jacobson,  40  Okl. 
118,  136  Pac.  410;  Glockner  v.  Jacobs,  ^ 
Okl.  641,  140  Pac.  142.  CouoBel  very  stren- 
uously question  the  soundness  of  these  de- 
cisions, and  claim  tljat  the  rule  based  upon 
sounder  reason  is  found  in  the  case  of  Craw- 
ford T.  State,  2  Tei^.  (Tenn.)  60,  24  Aul 
Dee.  467,  by  the  Supreme  Court  of  Tennes- 
see, and  In  the  case  of  Perry  v.  Bailey,  12 
Ean.  530,  the  latter  opinion  being  by  Jus- 
tice Brewer,  and  others  cited,  where  the  gen- 
eral and  broad  rule  is  modified.  While  we 
are  impressed  with  the  reason  and  logic  ad- 
vanced in  the  opinions  cited,  inasmuch  as  we 
hold  that  the  erldence  in  this  case  fails  to 
show  that  the  verdict  Is  a  result  of  a  lot  or 
chance,  or  what  is  denominated  a  quotient 
verdict,  we  are  not  Inclined  to  enter  into  an 
elaborate  discussion  of  the  wisdom  of  modi- 
fying the  broad  rule  heretofore  announced 
by  Oils  court. 

[8]  The  third,  fourth,  eleventh,  and  thir- 
teenth assignments  challenge  the  action  of 
the  court  in  overruling  the  demurrer  to  the 
evidence  and  overruling  the  motion  for  a  di- 
rected verdict.  The  basis  of  defendant's 
contention  la  that  when  the  court,  at  the  re- 
quest of  plaintiff,  withdrew  from  the  consid- 
eration of  the  Jury  that  part  of  his  cause  of 
action  relating  to  def^ive  couplers,  plain- 
tiff thereby  ^thdrew  from  the  ccmsidera- 
tton  of  the  Jury  all  testimony  relating  there- 
to, and  hence,  the  effect  of  which  was  to 
leave  Qie  case  in  such  condition  to  show  that 
plaintiff  was  guilty-  of  contributory  negli- 
gence, and  that  all  of  his  testimony  bearing 
ni>on  his  cause  of  action,  nnd^  the  Em- 
ployers' Liability  Law,  is  unreliable,  and 
should  ntA  be  glvoi  any  weight.  It  la  con- 
tended that  the  only  logical  conclusion  Is, 
that  in  withdrawing  from  the  consideration 
of  the  Jury  hia  cause  of  action,  based  upon 
defective  couplers,  after  he  had  testified,  Is 
a  condo^ve  admission  on  hia  part  ttiat  Vie 
testimony  given  by  him  relating  to  his  catoe 
of  action  under  the  Employeta*  Liability  Law 
was  false,  and  hence  leaves  no  reliable  tes- 
timony, for  the  conslderatlcHD  <tf  the  jury, 
tending  to  sustain  his  cause  of  action.  In 
this  conclusion  we  are  unable  to  agree. 
These  thli^pi  may  materially,  but  not  neces- 
sarily, affect  plaintiff's  credibility  as  a  wit- 
ness, and  the  we^ht  which  might  otherwise 
be  given  to  Us  testlmcHiy.  Certainly  it  does 
not  necessarily  follow  tliat  his  testimony  Is, 
as  a  matter  of  law,  false.  Had  he  only  al- 
leged a  cause  of  action  under  the  Bimployers* 
Liability  Law,  his  testimony  as  to  the  defec- 
tive couplers  would  have  beoi  competent  for 
the  purpose  of  showii^  a  state  ct  &cts  which 
justified  him  in  going  between  the  cars,  where 
he  didmed  he  was  at  tlie  time  be  was  In- 


not  contriDUte  to  nis  own  mjury.  insceaa 
of  this  b^g  conclusive  proof  that  his  tes- 
timony upon  this  point  was  false,  or  that 
he  was  mistaken.  In  the  couplers  being  de- 
fective, it  may  be  that  this  part  of  his  cause 
of  action  was  withdrawn  from  the  considera- 
tion of  the  Jury  by  his  icunsel  over  his  pro- 
test, and  while  still  osntending  that  the 
couplers  were.  In  fact,  defective.  If  only 
one  cause  of  action  had  been  alleged,  as  we 
have  shown,  it  would  have  been  perfectly 
proper  for  the  plaintiff  to  have  testified  to 
the  defective  condition  of  the  couplers.  If  he 
found  the  same  to  be  In  a  defective  condl- 
tlrai,  for  the  purpose  of  justifying  his  con- 
duct in  being  between  the  cars  at  the  time 
of  the  injury,  as  tending  to  show  that  he 
was  not  guUty  of  cootribntory  negllsenoe. 
It  would  lUiewise  have  been  conqietent  for 
the  def^dant  in  error  to  have  shown,  if  it 
could  have  done  so,  that  the  couplers  were 
in  perfect  condition,  and  that  all  that  was 
necessary  tm  the  plaintiff  to  have  done  was 
to  use  the  lever,  whidi  he  could  have  doaa 
without  getting  in  betweoi  the  cars.  The 
plaintiff  may  have  been  mistaken  In  hia  tes- 
timony ;  that  is,  he  may  ha^  been  mistaken 
as  to  ttie  actual  craidltlon  of  Uie  couples, 
yet,  if  he  honestly  believed  and  had  snffldmt 
facts  and  circumstances  existed  at  the  time, 
justifying  the  b^def  in  an  ordinary  and  rea- 
sonable man,  it  would  have  made  a  proper 
Isme  for  the  court  to  snbmit  to  the  Jury  for 
their  determination  whether  or  not  he  waa 
guilty  of  contributory  negligence.  Suffice  it 
to  say,  that  in  any  event,  it  was  within  the 
province  of  the  Jury  to  pass  upon  the  cred- 
ibility of  this  witness  and  the  weight  to  be 
attached  to  his  tatimony.  Thla  issue,  having 
been  prwerly  submitted  to  the  Jury  under  a 
proper  instruction,  and  since  Qiere  was  suffi- 
cient evidence  to  warrant  the  court  in  sub- 
mitting it  to  the  Jury,  their  finding  th&«(ak 
and  the  i^proval  of  their  verdict  by  the  trial 
court  is  conclusive  upon  this  court. 

[4]  It  is  the  further  contention  of  defend- 
ant, under  the  assignmenta  whi^  we  are 
discussing,  that  the  court  erred  in  overruling 
defendant's  demurrer  to  the  evidence ;  for  it 
la  claimed  tliat  plalntUt  foiled  to  show  that 
be  was  employed  and  engaged  in  Interstate 
commerce  at  tlie  tUne  he  was  injured.  There 
seems  to  be  no  controversy  regarding  the 
law,  but  the  issue  arises  under  testimony 
tending  to  show  that  plaintiff  was  engaged  at 
the  time  he  waa  injured  In  interstate  com- 
merce, as  defined  by  the  provisions  of  the 
act  of  Congress,  It  seems  from  the  chanie 
of  the  court  given  to  the  Jury,  to  the  giving 
of  which  there  was  no  exception,  the  court, 
as  well  as  the  r^pectlve  counsel,  practically 
agreed  upon  the  law  governing  the  issue  upon 
this  point.  The  court's  instmctlfni  waa  as 
follows:  ' 

**Tou  are  instmeted  that  Oie  first  question  to 
be  detomined  by  you,  after  SBterlag  vfioa  your 
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delibendont,  b  whether  the  plaintiff,  at  Oie 
time  he  raatained  the  injuries  alleged,  was  em- 

floyed  hj  the  defendant  in  interstate  commerce, 
n  order  to  bo  find,  it  ia  incumbent  upon  the 
plaintiff  to  eatabliah,  by  a  fair  pret>onderance 
of  the  evidence,  that  he  waa  at  toe  tune  of  the 
•ll^d  injuries  actually  engaged  in  assisting 
in  the  movement  or  transportation  of  a  car  or 
cars  of  freight  deatined  for  movement  from  a 
a  point  in  one  state  to  a  point  In  another  state. 
It  im  immaterial  whether  there  was  any  freight 
In  tile  other  cars  of  the  train  that  was  to  be 
transxwrted  between  interstate  points,  but  plain- 
tiff must  show  by  a  fair  preponderance  of  the 
evidence  that  the  car  or  cars  that  he  was  en- 
caged in  switching  at  the  time  of  the  injury,  or 
the  freight  in  such  cars,  was  destined  for  move- 
ment between  interstate  points.  If  you  so  find, 
then  the  Act  of  Congress  of  April  22,  1908, 
would  apply  in  this  case.  If,  on  the  other  hand, 
plaintiff  has  not  established  that  be  was  so  em- 
ployed in  interstate  commerce  at  the  time  of 
the  injury,  then  the  Act  of  Oonprrees  of  April 
22,  1908,  would  not  apply  in  this  case." 

The  only  question  presented  for  our  con- 
sideration is  whether  or  not  there  was  stiffl- 
dent  testimony  tx>  warrant  the  court  in  fiub- 
mltting  this  Issae  to  the  Jury.  The  testimony 
of  the  i^ntiff  tipon  this  point,  in  sabstaoce, 
is  as  foUovrs: 

I  came  from  Hope  to  Ashdown  on  that  day. 
We  nached  there  aboat  10 :30  in  the  morning. 
Defoidant's  main  line  and  passing  track  at 
Ashdown  run  east  and  west  It  also  has  a  con- 
nection there  with  another  road,  and  a  spur  go- 
ing to  the  staving  mill.  The  swing  brakeman 
works  in  the  middle  and  handles  the  switch  list. 
His  name  was  Dan  Godbold.  Godbold  went  in 
ahead  of  me,  and  before  I  entered  he  came  out 
and  told  me  to  bring  the  engine  ont  on  the  mill 
track;  that  he  had  to  make  up  the  Hugo  train. 
This  was  about  11  o'clock.  We  went  through 
the  necessary  requirements  to  follow  the  instruc- 
tions of  the  switch  list  and  make  up  the  train. 
Tom  Chamberlain  was  the  engineer.  The  en- 
gine was  headed  west.  Godbold  was  giving  di- 
rections from  the  switch  list.  He  told  me  we 
were  making  up  a  train  for  Hugo.  We  took 
■ome  cars  from  the  mill  spur  and  put  some  of 
them  on  our  train,  and  took  some  back,  spotted 
them,  and  did  various  other  switdiing.  By 
"our  train,"  I  mean  the  train  we  were  working 
Qp  for  the  Hugo  crew.  When  we  got  through 
onr  switdiing  on  the  staving  miH  spur,  we 
backed  back  In  there  and  spotted  some  cars 
there.  I  cut  the  car  I  got  hart  from,  or  cut 
the  others  from  itj^and  gave  the  engineer  the 
go-ahead  aignal.  This  car  and  others  was  at- 
tached to  the  engine  which  was  headed  west. 
Then  were  some  cars  on  the  passing  track.  It 
was  the  train  we  were  making  up.  I  walked 
over  to  the  west  end  of  this  cut  of  cars  that 
was  on  the  passing  track  and  tried  the  knuckle, 
the  west  knuckle.  It  is  necessary  to  open  one 
of  the  knuckles  when  you  are  going  to  make  a 
connection  between  two  cars.  There  is  a 
knuckle  on  each  end  of  the  car.  I  went  there 
to  open  the  knuckle  on  the  west  end  oi  that 
car.  I  tried  the  lever  and  it  would  not  worlu 
and  I  tried  the  knuckle  with  my  hands,  and  tt 
only  gave  a  portion  of  the  way  ont. 

In  answer  to  questions,  the  witness  stated: 

"Q.  Godbold,  you  say,  was  giving  directions 
from  the  switch  list?  A.  Tes,  sir.  Q.  And  his 
statements  to  you  were  that  you  were  making 
^  a  train  that  waa  going  to  Hugo?    A.  Yes, 

Qaestions  propounded  to  the  oigliieer,  l£r. 
Chamberlain: 

"Q.  Don't  you  know  that  the  crew  that  was 
there  was  making,  waiting  for  the  train  to  be 
made  up,  to  bring  It  on  to  Hago?  A.  I  knew 
there  waa  a  crew  there  waiting  for  that.** 


The  witness  further  testified: 

"Q.  What  were  they  waiting  for?  A.  Wait- 
ing for  the  stuff  we  brought  In.  Q.  What  do 
you  mean  by  that?  You  mean  the  cars  that 
you  brought  in  from  the  east?  A.  The  cars  that 
we  brought  in  from  the  east ;  they  were  going 
to  take  titem  on  west.  Q.  This  other  crew?  A. 
Yes,  sir.  Q.  Whose  crew  were  they?  A.  Con- 
doctor  Sander's.  Q.  Where  did  that  run  go? 
From  Ashdown  on  west  to  Hugo?  A.  Yes, 
dr." 

The  law  is,  without  doubt,  that  as  a  prereq- 
uiidte  to  the  right  of  plaintiff  to  recover 
under  the  Employers'  Liability  Law,  If  was 
necessary  for  him  to  show  that  at  the  time 
of  the  injury  he  was  actually  engaged  In 
Interstate  commerce.  In  the  late  case  of 
IIL  Cent  Ry.  Co.  t.  Behrens,  Adm'r,  233  U. 
8.  473,  34  Sup.  Ct  G46,  58  L.  Ed.  1051.  Ann. 
Gas.  1914C,  163,  upon  a  certificate  from  the 
Circuit  Court  of  Appeahs  of  the  Fifth  Circuit, 
Mr.  Justice  Yati  Devanter,  speaking  for  the 
court,  stated  the  rule  as  follows: 

"Considering  the  status  of  the  railroad  as  a 
highway  for  both  interstate  and  intrastate 
commerce,  the  interdependence  of  both  classes 
of  traffic  in  point  of  movement  and  safety,  the 
practical  difficulty  in  separating  or  dividing  the 
general  work  of  the  switching  crew,  and  the  na- 
ture and  extent  of  the  power  confided  to  Gon- 
gress  by  tbe  commerce  clause  of  the  Constitu- 
tion, we  entertain  no  doubt  that  the  liability  of 
the  carrier  for  injuries  suffered  by  a  member 
of  the  crew  in  the  course  of  its  general  work 
was  subject  to  regulation  by  Congress,  whether 
the  particular  service  being  performed  at  the 
time  of  the  injury,  isolatedly  considered,  was 
in  interstate  or  intrastate  commerce.  •  •  • 
Passing  from  the  question  of  power  to.  that  of 
Its  exercise,  we  find  that  tlie  controlling  provi- 
sion  in  the  act  of  April  22,  1908,  reads  as  fol- 
lows: That  every  common  carrier  by  railroad 
while  engaging  in  commerce  between  any  of  the 
several  states  *  *  *  shall  be  liable  in  dam- 
ages to  any  person  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce,  or, 
in  the  case  of  the  death  of  such  employe,  to 
his  or  her  personal  representative,  •  •  * 
for  such  injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of 'any  of  the  officers, 
agents,  or  employes  of  such  carrier,  or  by  rea- 
son of  any  defect  or  insufficiency,  due  to  its 
negligence,  in  its  cars,  engines,  appliances,  ma- 
chinery, track,  roadbed,  works,  boats,  wharves, 
or  other  equipment'  Giving  to  tbe  words  'suf- 
fering injtiry  while  he  is  employed  by  such  car- 
rier in  such  commerce'  their  natural  meaning, 
as  we  think  must  be  done,  it  is  clear  that  Con- 
gress intended  to  confine  its  action  to  Injuries 
occurring  when  the  particular  service  In  which 
the  employ^  is  engaged  is  a  part  of  interstate 
commerce.  The  act  was  so  construed  in  Peder- 
sen  V.  Delaware,  L.  &  W.  R.  Co.,  229  U.  S.  146 
[33  Sup.  Ct  648,  57  L.  Ed.  1125,  Ann.  Cas. 
1914C,  153]."  St.  L.,  S.  P.  &  Texas  Ey.  Co.  v. 
State,  229  U.  S.  108,  33  Sup.  Ct  WL,  57  L. 
Ed.  1129,  Ann.  Cas,  19140,  156. 

[6]  In  the  fifth  paragraph  of  the  court's 
charge,  the  Jury  was  specifically  instructed 
that  it  was  Incumbent  upon  piaiutifC  to  show, 
by  a  fair  iweponderance  of  the  evlden<;e,  that 
he  vrae  at  tbe  time  of  the  alleged  Injuries  ac- 
tually engaged  In  assisting  In  the  movement 
or  tran^ratlon  of  a  car  or  cars  of  freight 
destined  for  movement  from  a  point  in  one 
state  to  a  point  in  another  state.  Und&r  this 
clear  declaration  of  the  law,  if  there  were 
sufficient  testimony  to  warrant  tbe  court  in 
■Bbroltting  tlds  iwoe  to  tlie  Jiuy»  and  we 
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hold  there  was,  and  the  Jnry  having  found 
the  Issne  In  favor  of  plalntlfT,  which  has 
been  approved  by  the  trial  court,  such  find- 
ins  should  be,  and  Is,  conclusive  upon  this 
court  If  the  question  were  before  this  court 
for  decision.  In  the  first  Instance,  upon  the 
record  before  us,  we  are  not  prepared  to  say, 
as  a  matter  of  law,  that  plaintiff  was  not  at 
the  time  of  bis  Injury,  engaged  In  interstate 
commerce,  but  would  feel  Justified  in  holding, 
under  the  rule  laid  down  by  the  United 
States  Supreme  Conrt,  that  be  waa  at  Uie 
time  of  the  Injury,  engated  in  Interstate 
commerce. 

It  is  next  insisted  that  the  court  should 
liave  directed  a  verdict  for  the  defendant, 
for  the  reason.  It  Is  claimed,  that  the  testi- 
mony coucluslvely  shows  that  plaintiff's  In- 
jury was  due  to  an  assumed  risk.  It  is  in- 
sisted that  this  cause  of  action,  having  been 
based  upon  the  federal  Employers'  Liability 
Act.  it  superseded  the  provision  of  out  Con- 
stitution, and,  therefore,  is  a  question  of  law 
for  the  court  to  determine,  abd  In  this  case, 
should  not  have  been  left  to  the  jury.  We 
have  examined  the  evidence  carefully,  and 
are  of  the  opinion  that  the  court  did  not  err 
In  refusing  to  Instruct  the  Jury  to  return 
a  verdict  for  the  defendant.  Under  the  gen- 
eral law,  and  Independent  of  the  provision 
of  our  Constitution,  where  the  question  of  as- 
sumption of  risk  depends  upon  a  controvert- 
ed Issue  of  fact,  It  la  a  question  to  be  sub- 
mitted to  the  Jury,  like  all  other  questions  of 
fact.  There  was  sufficient  testimony  before 
the  court  and  Jury  to  warrant  the  court  in 
submitting  the  issue  of  the  assumption  of 
risk  to  the  jury,  and  the  trial  court,  having 
approved  their  verdict,  It  will  not  be  disturb- 
ed by  us. 

Under  assignment  of  error  15,  counsel 
{^Tenuously  ui^e-that  the  court  erred  in  giv- 
ing to  the  Jury  certain  InstructloDS.  The 
first  one  to  which  complaint  is  made  is  in- 
struction 18,  relative  to  the  assamptlon  of 
risk.  The  Instruction  Is  as  follows: 

"You  are  instructed  that,  by  accepting  em- 
ployment as  a  btakeinan  with  the  defendant, 
the  plaintiff  assumed  the  risk  of  such  dangers  as 
are  ordinarily  incident  to  the  occupation  he 
was  engaged  in ;  and  if  you  find  that  his  injury 
was  occasioned  by  one  of  the  fncidenta  ordinari- 
ly attending  the  occupation  upon  which  he  waa 
engaged,  you  should  return  a  verdict  for  the  de- 
fendant But  you  are  instructed  in  this  con- 
nection that  the  olaintiff  only  assumed  ttte  risks 
that  are  ordinarily  incident  to  the  occupation 
in  which  he  was  engaged,  and  that  he  did  not 
aasnma  the  risks  that  were  attendant  upon  the 
negligence  of  a  fellow  servant" 

It  is  the  latter  part  of  the  instmctloD  to 
which  complaint  is  made,  claiming  that  after 
plaintiff  withdrew  his  charge  of  negligence 
respecting  the  condition  of  the  couplers  on 
the  cars  Involved,  the  sole  charge  of  negU- 
gence  remaining  was  alleged  negligence  of 
the  engineer  in  moving  the  engine  In  disre- 
gard of  plaintiff's  signal  for  him  not  to  do 
so.  It  is  contended  that  the  language  used 
by  the  conrt  la  equivalent  to  an  aaBumptloii 


of  negligence  on  the  part  of  t3ie  engineer, 
and,  therefore,  a  comment  on  the  weight  of 
the  evidence.  In  this  conclusion,  we  are  un- 
able to  agree  with  counsel.  We  fail  to  see 
how  the  Jury  could  have  been  misled  in  this 
Instruction.  The  court  told  tbe  jury.  In 
plain  language,  that  if  the  plalntUfs  injury 
was  occasioned  by  one  of  the  Inddeuts  ordi- 
narily attending  the  occupation  for  which  he 
was  employed,  they  should  find  for  the  de- 
fendant The  Issue  of  assumption  of  risk 
was  raised  by  the  defendant  in  its  answer; 
and,  certainly.  It  was  proper  to  charge  the 
jury  upon  this  issue.  After  stating  to  the 
Jury  that  plaintiff  could  not  recover  for  an 
Injury  resulting  from  a  risk  which  he  him- 
self had  assumed,  It  was  not  prejudicial  to 
further  state  to  the  Jury  that  the  plaintiff 
did  not  assume  tbe  risks  that  were  attendant 
upon  his  fellow  servants.  Since  defendant's 
liability  to  idalntlff  grows  oat  of  a  violation 
of  a  statutOTy  duty,  arising  under  an  act  of 
Congress,  the  rule  seems  to  be  that  tbe  aa- 
sumption  of  risk  la  not  a  defense;- and  were 
it  not  for  tbe  fact  that  both  parties  tried  the 
cause  up(m  the  theory  that  assumption  of  risk 
was  a  proper  defense,  tbe  conrt  would  not 
have  been  warranted  In  submitting  this  Isue 
to  the  jury.  The  fact  that  the  court  may 
have  committed  error  in  charging  the  Jnry 
on  this  point,  under  8u<^  circumstances, 
would  not  vrarrant  a  reversaL  Inasmuch  as 
we  bold  there  is  no  substantial  error  in  the 
court's  instruction,  affecting  the  defendant's 
rights,  It  Is  not  necessary  to  enter  Into  an 
daborate  dlscuBslon  of  this  proposition. 

It  is  Insisted  that  Instruction  No.  13.  given 
to  the  jury,  is  erroneous.  The  instruction 
reads: 

"It  yon  should  find  under  the  instructions 
heretofore  given  you  that  at  tbe  time  of  the 
injury  to  the  plaintiff  tbe  detodant  waa  engag- 
ing in  Interstate  commerce,  and  that  be  was  in- 
jured through  tbe  negligence  of  the  defendant's 
engineer,  and  yon  shonla  farther  find  that  plain- 
tiff himself  was  guilty  of  negligence  which  con- 
tributed to  his  injury,  then  you  are  instructed 
that  such  negligence  on  tbe  part  of  plaintiff 
would  not  defeat  tila  right  to  recover,  but  that 
yon  should  ndnce  his  damages  in  proportion  to 
the  amoant  negligence  wludi  was  attributable 
to  him." 

The  specific  grounds  of  objection  are  that 
the  court  shonld  have  used  the  word  "shalt" 
instead  of  "should,"  that  the  word  "should" 
Is  merely  advisory,  and  that  the  jury  was 
left  at  its  discretion  In  the  matter  of  reduc- 
tion of  the  damages.  It  has  been  said  that 
the  word  "should"  is  the  past  tense  of  the 
word  "shall,"  and  we  think,  in  the  connection 
In  which  It  was  used,  the  jury  understood 
that  it  meant  more  than  simply  advisory. 

In  the  case  of  Smith  v.  State.  142  Ind.  288, 
41  N.  E.  605,  the  Suprrane  Court  (rf  Indiana 
held  that  It  was  more  imperative  than  the 
word  "may." 

In  the  case  of  Lynch  v.  Bates,  139  Ind.  206, 
38  N.  B.  806,  where  the  court  chained  tbe 
Jury  that  In  passing  upon  tbe  weight  of  the 
evidence^  eta,  tbey  "sboold"  taka  into  con- 
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slderatloD  fbe  intBieA  of  Uw  witaeas,  etc.. 
the  court  nrmed  tbe  case,  holding  that  the 
word  "ahonld"  there  was  too  InqwratlTe. 

In  the  case  of  Durand's  Adm'r  t.  N.  Y.  ft  L. 
B.  B.  Co.,  65  N.  J.  Uw.  668^  48  AU.  1018, 
the  court  held  that  the  word  "ahonld'*  Im 
pUea  the  performance  of  some  obUgation  or 
duty.  Often  the  word  "shall"  is  used  to 
mean  "may."  So,  it  will  be  seen  fbut  eMher 
of  the  terms  cannot  be  ccmsldered  abstractly, 
but  must  be  considered  in  connection  with 
the  sabject-matter  and  soiae  In  which  it  la 
used. 

It  is  next  contended  that  the  Instruction  is 
erroneous,  because  the  court  did  not  require 
the  Jury  to  find  that  plaintiff  wag  Injured 
while  engaged  In  interstate  commerce,  but 
simply  stated  that  if  the  plaintiff  was  In- 
jured while  defendant  was  "engaging"  in  in- 
terstate commerce.  Suffice  It  to  say  that  the 
court,  in  Instruction  No.  5,  chained  the  Jury 
fully  upon  this  point  The  instruction  here 
to  which  complaint  is  made  did  not  purport 
to  cover  this  point  It  is  further  urged  that 
this  instruction  does  not  glre  the  Jury  any 
intelligent  rule  by  which  to  assess  the  dam- 
ages, in  the  event  the  Jury  found  that  plain- 
tiff's negligence  partially  contributed  to  the 
accident  While  we  do  not  approve  this  lo- 
struction  as  a  model,  yet  we  are  convinced 
that  the  Jury  was  not  in  any  way  misled  by 
taking  the  Instruction  as  a  whole,  when  con- 
sidered in  connection  with  the  other  instruc- 
tions given.  We  think  this  Instruction  fairly 
stated  the  rule,  as  applied  to  the  act  of  Con- 
gress, by  which  the  jury  was  to  be  governed 
In  fixing  the  amount  plaintiff  was  entitled 
to  recover. 

[S]  It  is  next  insisted  that  instruction 
No.  19  was  prejudicial.  This  Instruction,  In 
effect,  advised  the  Jury  that  as  many  aa  nine 
of  their  number  concurring  could  return  a 
TNdlct.  It  Is  earnestly  contei^ed  that  this 
was  error,  for  the  leaaon  that  plaintitrs 
cause  of  action  aioae  under  the  federal  En^ 
ployers'  liability  law,  henoe,  all  the  rl^ta 
«f  both  parties  mast  be  meamred  bgr  the 
federal  Oonstltutlon  and  laws,  and  that  this 
inclndes  the  procedure  governing  the  trial 
In  federal  courts.  It  is  said  that,  tinder  the 
federal  Constitution,  defendant  was  entitled 
to  a  unanimous  verdict  of  a  Jury  12  and 
that  this  ri^t  of  a  unanimous  verdict  must 
apply  In  all  cases  where  the  federal  Employ- 
ers' Liability  law  is  Involved,  whether  the 
suit  is  in  the. state  or  federal  court  This 
contention  is  not  sound.  It  would  seam  that 
to  state  the  pn^oaition  would  be  sufficient 
to  disclose  the  fallacy  of  the  argument 
Were  it  not  for  the  recognized  ability  of 
counsel,  and  the  zeal  and  earnestness  display- 
ed in  pressing  this  point,  we  should  be  in- 
clined to  dispose  of  it  by  what  we  have  Just 
said.  While  it  is  true  the  state  courts  are 
nnder  a  awom  duty  to  recognize  and  enforce 
the  Constitution  and  laws  of  the  federal  gov- 
ernment, yet  this  does  not  mean  that  the 
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state  must  follow  tiie  procedure  of  the  federal 
government  provided  tot  the  amdact  of  Its 
Dwnconrts;  that  wUle  fbe  stMa* must  recog- 
nise the  federal  Constitution  and  laws  aa  su- 
preme, and  enforce  them  as  such,  yet  in  its 
courts  it  can  only  be  required  to  mf  orce  them 
In  aooordaikce  with,  the  prooednre  provided 
the  state  for  the  axtotcemmt  of  its  own  laws. 
We  appvehoid  that  the  state  has  the  irawer  to 
abtdlsh  a  trial  by  Jury  altogether,  and  pro- 
vide that  all  questions,  both  of  law  and  fact, 
should  be  determined  by  the  court  Should 
this  be  done,  and  a  suit  involving  a  rij^t 
under  the  federal  statute  be  instituted  by  a 
party  in  the  state  court  and  he  be  denied  a 
jury  trial  in  accordance  with  the  state  law, 
yet,  if  such  party,  seeking  to  enforce  his 
right  under  the  federal  statute,  were  accord- 
ed the  same  mode  of  procedure  that  all  citi- 
zens of  the  atate  were  entitled  in  the  enforce- 
ment of  rights  nnder  the  state  law.  It  could 
not  be  successfully  urged  that  such  party 
was  entitled  to  a  Jury  trial  on  the  ground 
that  he  was  seeking  to  enforce  a  right  grant- 
ed to  him  by  a  federal  statute.  The  state 
la  called  upon  often  to  enforce  and  adminis- 
ter the  federal  laws  in  her  courts;  yet  she 
is  only  required  to  do  so  in  the  manner  pro- 
vided by.  and  in  harmony  with,  the  state  law, 
and  cannot  be  compelled  to  follow  the  proce- 
dure provided  by  the  federal  government  for 
Its  own  courts.  The  seventh  amendment  to 
the  United  States  Constitution  has  reference 
only  to  the  federal  courts,  and  such  territo- 
rial courts  as  are  established  by  Congress 
and  under  the  control  of  the  federal  govern- 
ment and  has  no  application  to  the  state 
courts.  Quotations  from  a  few  decisions 
will  demonstrate  this  to  be  sound. 

In  the  case  of  Walker  v.  Sauvinet  02  U.  S. 
90,  23  L.  Ed.  678,  the  court  speaking  through 
Chief  Justice  Waite,  with  reference  to  the 
seventh  amendment  to  the  Constitution,  said: 

"This,  as  has  beat  many  times  decided,  re- 
lates onlyto  trials  in  the  courts  of  the  Unltad 
States.  Edwards  v.  Elliott  21  Wall.  6S7,  22 
L.  Ed.  462.  The  Btates,  so  far  as  tbis  amend- 
ment is  coDcemed,  are  left  to  regulate  trials  in 
their  owd  courts  in  their  own  way."  Pearson 
V.  Yewdall,  9S  U.  S.  294,  24  U  Ed.  480 ;  HaU 
V.  Armstrong,  66  Vt  421,  26  Atl.  692,  20  L.  B. 
A.  866. 

In  Mondon  t.  New  Toric,  N.  H.  &  H.  R.  Co., 
228  IT.  8. 1,  82  Snp.  Ct  169,  S6  L.  Ed.  827,  88 
L.  B.  A.  (N.  S.)  44.  discussing  the  jurisdic- 
tion of  a  state  court  to  entertain  a  cause  of 
action  under  the  federal  Smptoym*  Liabil- 
ity Act,  after  an  elaborate  discussion  of  the 
proposition,  it  was  said: 

"We  conclude  that  rights  arising  nnder  the 
act  In  question  may  be  enforced,  as  of  right, 
in  the  courts  of  the  states  when  their  jurisdic- 
tion, as  prescribed  by  local  laws,  is  adequate  to 
the  occasion." 

The  expression  "adequate  to  the  occasion," 
evidently  means  when,  according  to  the  state 
law,  the  state  courts  have  Jurisdiction  over 
the  subject-matter  and  the  parties.  The 
cases  cited  and  relied  on  by  counsel  have  no 
application  here.  As  shown  by  the  decisions, 
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the  courta  there  were  flpeaMng  In  reference 
to  tlie  Aederal  courts  fa  territorial  courts, 
wblch  are  neceaaarllr  nrntrolled  bj  tbe  fed- 
eral CcmsUtutlon  and  statutes.  Counsel  have 
cited  no  authority,  and  we  believe  none  ex- 
ists, where  it  is  held  that  the  state  courts 
must  abandcND  their  procedure  and  appl7 
the  federal  procedure  tm  account  of  the  fact 
that  a  right  arising  under  a  law  ot  Congress 
Is  Involved.  The  expressions  of  the  courts  tm 
this  subject  are  all  to  tbe  contrary. 

It  Is  next  contmded  that  the  coort  ored 
in  charging  the  Jury  on  the  measure  of  dam- 
ages. We  have  carefully  considered  this  in- 
structlon  In  connection  with  the  other  charge 
of  the  court,  and  find  no  prejudicial  error. 
We  doubt  if  this  instruction,  standing  alone, 
would  have  misled  the  Jury,  and,  when  oon- 
^dered  with  the  whole  charge,  we  And  no 
ground  for  complaint.  The  court  in  this 
charge  specially  directed  the  Jury  to  the  other 
portion  of  the  charge.  The  court,  in  another 
section,  had  charged  the  Jury  relative  to 
diminishing  tbe  damages  In  the  event  they 
found  that  plaintiff  had  contributed  to  his 
own  Injury.  It  was  not  necessary  to  repeat 
It  again  in  this  section. 

[7]  It  Is  next  contended  that  the  court  com- 
mitted error  In  refusing  to  give  certain  re- 
quested Instrnctlona.  We  hare  duly  consid- 
ered the  action  of  the  court  In  refusing  to 
give  tbe  various  charges  requested  by  the  de- 
fendant,  and  find  this  complaint  without  mer- 
it. Several  of  these  requested  Instructions 
were  faulty  as  being  a  charge  upon  the 
weight  of  tbe  evidence,  and  besides,  the  court 
had  fully  and  fairly  covered  every  point  rais- 
ed by  the  pleadings  and  which  were  sought 
to  be  covered  by  the  instructions  requested. 

[t]  It  is  finally  urged  that  the  verdict  of 
the  jury  is  excessive.  After  a  careful  con- 
sideration of  this  point,  we  are  not  prepared 
to  say,  under  the  facts  and  drcumstancea 
of  this  case,  that  the  verdict  is  excessive. 
The  trial  court  and  the  Jury  had  a  much  bet- 
ter opportunity  to  pass  Judgment  upon  this 
matter  than  we.  The  record  shows  this  to  be 
rather  an  aggravated  case.  We  are  unable 
to  place  ourselves  in  a  position  to  gain  the 
knowledge  from  the  physical  facts  and  ex- 
pressions of  the  plaintiff  and  many  circum- 
stances in  connection  therewith.  The  appel- 
late court  should  with  great  reluctance  dis- 
turb a  solemn  finding  of  a  Jury,  an  the 
ground  that  it  Is  excessive,  after  It  has  been 
approved  by  the  trial  court  We  should  be 
thoroughly  satisfied  that  the  Jury  was  actuat- 
ed by  passlcm,  prejudice,  partiality,  or  cor- 
ruption. The  verdict  should  be  so  outrageous- 
ly large  and  excessive  as  to  shock  the  con- 
science of  man  on  first  blush,  before  we 
should  feel  authorized  to  use  tills  extraordi- 
nary power  by  reversing  or  requiring  a 
remittitur.  The  fact  that.  If  we  were  sitting 
as  Jurors,  we  would  not  fix  the  amount  so 


large  as  did  the  Jury,  te  not  sufllclettt;  fw. 
In  that  case,  we  would  simply  be  anbstitating 
onr  Judgment  fbr  that  of  the  Jury  and  the 
trial  Judge.  St  Louis  ft  S.  F.  By.  Co.  v. 
Bichards,  23  OkL  266, 102  Pac.  02, 23  U  B.  A. 
(N.  S.)  1032  ;  4  Sutherland  on  Dannges.  f 
1266;  13  GyCL  126. 

In  the  case  of  San  Antimio  &  A.  P.  By.  Ca 
v.Connell,  27  Tex.  Civ.  App.  633, 86 S.  W. 246, 
plaintiff  TOs  an  engineer,  earning  about  9136 
to  fL60  p«r  month.  He  was  41  years  of  age ; 
lost  the  use  of  one  leg,  though  it  was  not  am- 
putated. A  verdict  for  $18,000  was  cat  to 
$16,000,  and  sustained. 

In  Missouri,  K.  A  T.  By.  Go.  ▼.  Stbuna,  84 
Tex.  Civ.  App.  286,  78  S.  W.  98«,  plaintiff 
was  a  swltcbmsn,  36  yrars  of  ag^  earning 
$00  per  month.  The  ankle  Joint  of  his  r^bt 
foot  was  Injured,  malting  said  Joint  perma- 
nently stiff,  and  he  could  not  walk  without 
crutches,  and  tiis  I6g  was  crooked.  A  rer- 
dlct  for  $16,000  was  sustained. 

In  Lynch  v.  American  linseed  Co.,  122 
App.  Dlv.  428,  107  N.  Y.  Supp.  458,  plaintiff's 
legs  were  mangled  and  crushed  so  he  was 
made  a  cripple.  A  verdict  for  $20,000  was 
sustained. 

In  M.,  E.  A  T.  Ry.  Co.  v.  Farrlss  (Tex. 
Civ.  App.)  120  S.  W.  535.  pUlntlff  was  a 
young  man  of  industrious  habits.  He  lost  tbe 
use  of  both  1^  and  was  a  permanoat  crip- 
ple.  A  verdict  of  $23,750  was  sustained. 

In  Galveston,  H.  &  S.  A.  Ry.  Co.  et  aL  v. 
Harris  (Tex.  Olv.  App.)  150  S.  W.  907,  pUin- 
tlff  was  a  brakeman,  36  years  old,  in  good 
health,  and  earning  an  average  salary  of 
$100  a  month.  His  right  1^  was  dislocated 
at  the  hip,  and  thereafter  It  became  paralls- 
ed,  which  wholly  prevented  his  use  at  tbe 
leg.  Whether  this  condition  was  permanent 
was  not  clear.  A  verdict  of  $27,500  was  re- 
duced to  $22,500  and  sustained. 

In  Qennaux  v.  Northwestern  Imp.  Co. 
(Wash.)  130  Pac.  485,  the  Injury  to  plahitlff 
resulted  In  the  loss  of  the  use  of  raw  leg.  A 
verdict  for  $18,000  was  sustained. 

In  the  case  at  (KAeman  v.  Southwick,  9 
Johns  CN.  T.)  45,  6  Am.  De&  253,  Chancellor 
Kent  laid  down  the  rule  as  follows: 

"Tbe  damages,  therefore,  mast  be  so  excessive 
as  to  strike  mankiud,  at  first  blush,  as  beinx, 
beyond  all  measure,  unreasonable  and  outra- 
geous, and  such  as  manifestly  show  the  jury  to 
have  been  actuated  by  passion,  partiality,  preju- 
dice, or  cormptloD.  In  short,  the  damages  must 
be  flagrantly  outrageous  and  extravagant,  or  tbe 
court  cannot  undertake  to  draw  tbe  line;  for 
they  have  no  standard  1^  vhleh  to  aseartalo 
the  exeesi.'* 

We  think  this  is  a  sound  mle,  and  approve 
the  same.  This  Is  In  harmony  with  the  hold- 
ing in  the  case  of  C,  R.  I.  &  P.  v.  Devore, 
143  Pac.  864,  decided  at  this  term. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur. 
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(Supreme  Court  of  Montana.    Dec.  I,  'l914.) 

1.  TlOTKE  ABD  CONVIBSION  (|  16*)— AOTIONS 
— BSOOVIBT.  ' 

In  an  action  for  the  conversion  of  per- 
sonal property,  plaintiff  must  recover,  if  at  all, 
upon  the  strength  of  hia  own  title,  and  not 
upon  the  weakn«BB  of  that  of  hla  tiintxfKry. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
ConveiBion,  Gent  t>lg.  H  119-147;  Dec  Dig. 
1  16.-] 

2.  TBOVBB  ApiD  OONVEBSION  (5  16*)— KKCOV- 

BBT— Right  to  Possession. 

To  recover  in  an  action  for  the  conversion 
of  personal  property  plaintiff  must  show  a  gen- 
eral or  special  ownership  and  the  right  to  im- 
mediate possession  of  the  property  at  the  time 
of  the  talcing  by  defendant. 

(Ed.  Note.— For  other  case^  aee  Trover  and 
CoDveraltui,  Cent.  Dig.  H  11&-147;  Dec.  Dig. 
S  16*] 

5.  Set-OfP  and  CODHTKECLAIIC  (fi  29*>— SUB- 
JECT-MaTTER  OS"  COUNTBHCLAIM. 

Under  Rev.  Codes,  {  6541,  providing  that 
the  defendant  may  counterclaim  a  cause  of  ac< 
tion  arising  out  of  the  contract  or  transac- 
tion set  forth  in  the  comi>laint,  defendant,  who 
was  sued  for  the  conversion  of  an  automobile 
taken  under  a  chattel  mortgage  given  him  to 
secure  the  parchase  price,  may  counterclaim 
for  the  balance  of  the  purchase  price;  the  coun- 
terclaim arising  out  of  the  transaction  by  which 
plaintiff  claimed  possession  of  the  machine. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
CoantereUbn,  Gent  Dig.  H  Dee.  Dig. 

4.  Notation  (I  4*)— What  Oonritdtu— 

■"Obligatioh." 

Eev.  Codes,  i  4892,  defines  an  "obligation" 
as  a  legal  duty  by  which  a  person  is  bound  to 
do  or  not  to  do  a  certain  thing,  and  section 
4969  declares  that  a  novation  is  the  sotetitu- 
tion  of  a  new  obligation  for  an  exiating  one. 
Plaintiff  purchased  an  automobile  from  defend- 
ant giving  a  chattel  mortgage  to  secure  the  un- 
paid parchase  money.  Held,  that  a  suhsequent 
agreement  that  plamtiff  sbonld  run  the  auto- 
mobile for  hire  and  turn  over  to  defendant  all 
moneys  received  until  the  balance  due  on  the 
purchase  price  should  be  fully  paid  did  not  work 
a  novation;  the  original  obligation  not  being 
eztingnisbed. 

[Ed.  Note.— For  other  cases,  see  Novaflon, 
Cent  Dig.  {  4;  Dec.  Dig.  §  4* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Novation;  Obliga- 
tion.] 

B.  COITT&ACTB  (I  238*)  —  AI.TEBATEON  —  WbIT- 
TEN  CONTBAOTS. 

Under  Bev.  Cod^  |  6067,  providing  that 
ft  contract  in  writing  cannot  he  altered  by  an 
executory  oral  agreement,  an  executory  oral 
agreement  to  change  the  method  of  discharging 
a  chattel  mortgage  does  not  sffect  the  mortgage. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Gent  Dig.  H  1117.  1123 ;  Dec.  Dig.  8  238.*] 

6.  Chattbx  Mobtoaqes  (5  262*)— Fobkclo- 
BtiM— PowKB  OP  Sale. 

Under  Rev.  Codes,  S  6742,  providing  that 
the  power  of  sale  may  be  conferred  by  a  mort- 
gage upon  the  mortgagee  or  any  other  person, 
the  mortgagee  may  execute  a  power  of  sale 
conferred  by  chattel  mortgage  witboDt  calling 
upon  the  sheriff  to  make  the  sale;  such  officer 
not  being  given  exclusive  power. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent.  Dig.  SS  684,  538-641,  544;  Dec 
Dig.  f  282.«] 


Action  t>7  Jatoes  H.  Kinsman  against  L.  H. 
Stanbope,  who  connterclalmed.  From  a  Judg- 
ment for  defendant  and  an  order  denytng 
new  trial,  plalctlir  appeals.  Afflrmed. 

W.  A.  Jackson  and  A.  0.  McDanlel.  both 
of  Butte,  for  appellant  Lewis  A.  Smith,  of 
Bntte^  for  respondent 

HOLLOWAT,  J.  In  April,  1910,  James  H. 
Kinsman  purchased  an  automobile  from  L.  H. 
Stanhope,  for  which  he  paid  $1,000  In  cash, 
and  executed  hla  note,  secured  by  a  chattel 
mortgage  upon  the  machine,  for  the  balance, 
amounting  to  $1,700.  The  chattel  mortgage 
C(Hitelned  the  usual  provisions  authorizing 
the  mortgagee  to  take  possession  In  case  of 
default  In  the  payment  of  the  note  or  ttae 
happening  of  any  one  of  three  or  more  other 
contingencies.  In  ttae  complaint  in  this  ac- 
tion the  plaintiff  alleges  his  ownerahip  of  the 
automobile  his  r^t  to  the  possession  of  It, 
and  that  defendant  wroi^fuUy  took  and  con- 
verted it  to  his  own  use,  to  plalntifrs  dam- 
age In  the  snm  of  92,700.  The  answer  con- 
(dsts  of  a  general  denial,  an  afflrmatlTe  de- 
fense In  VUch  defendant  Justifies  ttae  tak- 
ing and  selling  ot  ttae  machine  under  ttae 
titaattd  mortgage  for  default  in  the  payment 
ot  the  note,  and  finally  a  conntwidalm  for 
ttae  lialanoe  due  on  Oie  inirchase  price  of 
the  macldna.  By  l^ily  ttae  platotifC  admits 
the  ezecntloo  and  delivery  of  tlie  note  and 
<diattol  mortgage,  -  and  that  no  part  of  ftae 
note  has  been  paid.  He  tiien  alleges  that  on 
ttae  same  day  the  note  and  mortgage  were 
executed,  and  after  the  delivery  thereof,  he 
and  defendant  entered  into  a  new  agreemmt, 
by  the  terms  of  wtaldi  defoidant  undertocA  to 
pay  ttae  nmnlng  expenses,  r^irs,  and  garage 
charges  of  the  an^mooblle  In  qne^iim,  and  to 
pay  pbdnturs  Uriiig  expenses.  In  ccmsidera- 
tion  that  plaintiff  should  employ  the  auto- 
mobile in  rent  aerrice  and  tnm  over  to  the 
defendant  aU  moneys  so  rec^ved  until  ttae 
91,700,  balance  upcm  the  purchase  price, 
should  be  fully  paid.  He  alleges  that  he 
entered  upon  the  performance  of  this  new 
agreement  and  paid  over  to  ttae  defoidant 
$754  pursuant  to  its  terms;  that  he  was 
thereafter  ready  and  willing  to  continue  sucta 
performance,  but  ttaat  defendant,  about  June 
25,  1^10,  refused  furttaer  performance  on  his 
part,  and  refused  to  permit  plaintiff  to  pro- 
ceed. At  ttae  trial  plaintUC  offered  evidence 
of  his  ownership  of  the  automobile.  Its  sei- 
zure and  sale  by  the  defendant,  and  his  re- 
sulting damages.  Defendant  tiered  evidence 
of  his  seizure  and  sale  of  the  machine  un- 
der the  ehattd  mortgage  and  ot  ttae  balance 
due  him  upon  the  purchase  price.  In  r^ut^ 
tal,  plaintiff  ottered  to  prove  the  subsequent 
agreement  set  forth  in  his  r«ply,  but  when 
he  admitted  that  such  agreement  was  in 
parol,  ttae  court  excluded  the  offered  evidence, 
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and  directed  a  Twdlct  tn  faw  of  tike  de- 
fendant for  tlie  amount  of  bis  eonnterclalm, 
and  judgment  ftdlowed  accordlnKl7'  Plain- 
tiff has  anwaled  ftom  Qte  Judgment  and  tnm 
an  order  denying  lilm  a  new  trkl. 

[1-S]  L  It  Is  insisted  tbat,  slnoe  the  plain- 
ttfPs  action  for  damages  tor  conTemlon 
Boonded  in  tort,  a  counterclaim  for  tbe  bal- 
ance of  tbe  pundiase  price  founded  in  con- 
tract and  wblfdi,  It  is  furtber  contended, 
does  not  arise  out  of  the  tranaactlan  set 
forth  In  the  complaint,  and  Is  not  otmnected 
with  the  subject  of  plaintUTs  action,  la  not 
such  a  counterclaim  aa  is  permitted  bj  sec- 
tion 6541  of  the  Revised  Codes.  In  an  action 
for  damages  for  tbe  conver^on  of  personal 
property,  plaintiff  "must  recover,  if  at  all, 
upon  the  strength  of  his  own  title,  and  not 
upon  the  weakness  of  that  of  his  adversary." 
Klpp  V.  Bllverman,  25  Mont.  296.  64  Faa 
884.  It  Is  Incumbent  upon  him  to  show  a 
general  or  special  ownership  in  the  chattel 
and  a  right  to  Its  Immediate  possession  at 
the  time  of  the  taking  by  the  defendant 
Glass  V.  Basin  &  Bay  State  Mfn.  Co.,  31 
Mont  21.  77  Pac.  802.  To  meet  the  reQuire- 
ments  of  these  rules,  plaintiff  alleges  that, 
at  the  time  the  defendant  seized  tbe  auto- 
mobile, he  (plaintiff)  was  "In  the  Immediate 
possession  of.  and  entitled  to  the  possession 
of,  said  property";  but  the  admissions  in 
his  reply  amplify  his  former  pleading,  so 
that,  in  effect,  his  complaint  charges  that 
at  the  time  defendant  seized  tbe  automobile, 
plaintiff  was  entitled  to  the  possession  of  it 
by  virtue  of  his  purchase  of  it  from  the  de- 
fendant pnrsoant  to  the  terms  of  the  sale 
agreement.  Since  plaintiffs  right  of  pos- 
sesion depended  upon  hl»  purchase  of  it,  and 
his  right  to  the  possession  was  a  necessary 
part  of  his  right  of  action,  it  would  seem 
to  follow  that  the  purchase  of  the  automo- 
bile was  a  part  of  the  transactioo  set  forth 
in  plaintiff's  complaint  as  modified  by  the 
admissions  in  bis  reply,  and  tbat  the  defend- 
ant's counterclaim  for  the  balance  of  the 
purchase  price  arose  out  of  the  same  trans- 
action, or,  at  least,  was  connected  with  the 
subject  of  the  action.  The  questltm  at  issue 
was  which  party,  plaintiff  or  defendant,  was 
entitled  to  the  possession  of  the  automobile 
at  the  time  defendant  seized  It  Under  like 
circumstances,  and  construing  a  statute  iden- 
tical with  section  6541,  sabO.  1,  above,  the 
Supreme  Court  of  New  York  held,  in  an  ac- 
tion for  damages  for  the  conversion  of  a 
note  and  collateral  security,  that  defoklant 
might  counterclaim  for  the  balance  dne  on 
the  note.  Empire  Dairy  Feed  Co.  t.  Chatham 
Nat  Bank,  30  App.  Dir.  476^  52  N.  T.  Supp. 
387.  Upon  principle,  the  decision  ot  this 
court  in  Scott  t.  Waggoner,  48  Mont  636,  130 
Pac.  4S4,  is  conclusive  In  l^Tor  of  tbe  validi- 
ty of  this  counterclaim. 

[4, 1]  2.  Plalntiir  contended  In  tbe  trial 
court,  and  contends  here,  that  the  subsequent 
agreement  entered  Into  on  tbe  same  day  the 


note  and  mortgage  were  executed  and  de- 
livered worked  a  novation  of  tlie  original  ob* 
llgatlan  nrpresented  by  the  note  and  mort;- 
gage.  and  that  such  new  agreement  may  be 
shown,  even  thongta  it  rests  in  parol  and  has 
not  beat  fully  executed.  Tbe  quefltlOB  sttll 
remains:  Was  there  a  novation? 

"Novation  is  the  sabstltution  of  a  new  obliea- 
tinn  for  an  existlog  one."  Bev.  Codes.  |  4^8. 
"Novation  is  made:  1.  By  the  BubatitDtion  of 
a  new  obligation  between  tiie  same  parties, 
with  intent  to  extinmilsfa  thfe  old  obligation. 
•  •  • "  Section  4969. 

It  Is  to  be  observed  tbat  novation  does  not 
result  from  the  substitution  of  one  paper 
writing  for  another,  or  one  evidence  of  debt 
for  another,  or  one  contract  for  another,  but 
only  by  tbe  substitution  of  a  new  obligation 
for  another  with  intent  td  extinguish  the  old 
one. 

"An  obligation  Is  a  legal  duty,  by  which  a 
person  la  bound  to  do  or  not  to  do  a  certain 
thing.**    Section  4892. 

The  note  and  mortgage  e«cuted  contem- 
poraneous are  to  be  treated  as  one  agree- 
ment. Now,  the  legal  duty  (obligation)  owed 
by  plaintiff  to  defendant  was  to  pay  the  debt 
represented  1^^  the  note  and  to  hold  the  ma- 
chine aa  security  until  swA  payment  abould 
be  made.  There  Is  not  even  a  eontentlcm  that 
by  the  new  agreement  this  debt  was  extin- 
guished, but,  on  the  oontrary,  tha  existence 
of  the  same  debt  Is  allied  under  the  new 
agreement,  the  <mly  ^ect  of  which  was  to 
change  the  time  and  manner  of  its  payment 
"Novation,"  as  defined  by  section  49j9.  snbd. 
1,  above,  is  of  dvll-iaw  origin.  1  Parsons  on 
Contracts,  217.  In  his  treatment  of  the  snb- 
Ject  from  the  standpoint  of  tbe  civil  law. 
Pothier  says : 

"So  if,  subsequent  to  the  contracting  of  a 
debt  some  act  passes  between  the  debtor  and 
creditor,  allowing  a  further  time,  or  appointing 
a  different  place  for  payment,  or  autborising 
a  payment  to  some  other  person  than  the  credi- 
tor, or  i^reeing  to  take  something  dse  in  lien 
of  the  sum  due,  or  by  which  the  debtor  engages 
to  "pay  a  larger  sum,  or  the  creditor  to  accept 
a  smaller,  in  tbese  and  similar  case^  accoid- 
ing  to  the  principle  that  a  novation  is  not  to 
be  presumed,  it  should  be  decided  that  no  nova- 
tion had  taken  place,  and  tbat  tbe  parties  in- 
tended only  to  modify,  augment,  or  diminish, 
the  oblifKition,  and  not  to  extinguish  the  old 
debt,  and  subatitute  a  new  one,  unless  tbe 
contrary  il  particula^  expressed."  1  Po- 
thier on  Obligations,  439. 

In  McDonnell  v.  Alabama  6<dd  Iiife  Ins. 
Co.,  85  Ala.  401,  6  South.  120.  It  Is  said: 
"A  'novation,*  under  tiie  roles  of  the  dvll 

law,  whence  the  term  has  been  introduced  into 
the  modern  nomenclature  of  our  commoo-lRw 
jurisprudence,  was  a  mode  of  extin^rulshing  one 
obligation  for  another— the  substitution,  not 
of  a  new  paper  or  note,  hut  of  a  new  obliga- 
tion, in  lieu  of  an  old  one,  the  effect  of  which 
was  to  pay,  dissolve,  or  otherwise  discharge  it" 

Our  conclusion  is  that  novation  was  not  ef- 
fected by  the  transaction  pleaded,  bat  tbat 
the  new  agreement  merely  tended  to  modify 
the  prior  written  contract  represented  by  tbe 
note  and  mortgage  in  respect  to  tbe  time  and 
manner  of  payment  and  the  cbaracter  of  se- 
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cnii^ ;  and  since  sncb  subsaqoent  agreement 
rested  to  parol,  and  was  not  fully 'executed, 
It  was  Impotent  for  the  purp<we  Intended; 
for  section  6067.  Bevlsed  Codes,  provides: 

"A  contract  In  writing  may  be  i^tered  hj  a 
contract  in  writing,  or  by  an  executed  oral 
agreement,  and  not  otherwiae." 

[I]  3.  There  ia  some  contention  that  a 
mortgagee  cannot  execute  the  power  of  sale 
conferred  by  a  chattel  mortgage,  but  must 
call  upon  the  sheriff  to  make  the  sale,  or  pro- 
ceed by  an  action  to  foreclose,  but  there  is 
not  any  merit  In  this.  Section  6742,  Revised 
Codes,  which  applies  to  chattel  mortgages, 
provides : 

"A  power  of  sale  may  be  conferred  by  a  mort' 
gage  npon  the  mortgagee  or  any  other  person, 
to  be  exercised  after  a  hreacb  of  the  obliga- 
tlun  for  which  the  mortgage  is  a  security." 

The  providon  for  calling  upon  the  sheriff 
to  execute  the  power  of  sale  does  not  confer 
exclusive  power  upon  such  officer.  Kerr  y. 
Blaine,  144  Pac.  566,  just  decided. 

The  Judgment  uid  order  are  affirmed. 

BBANTLT,  a  3^  and  SANNEB  J.,  concar. 


GALLATIN  COTTNTT  v.  UNITED  STATES 
FIDELITY  &  GUARANTY  CO, 
(No.  3416.) 

(Supreme  Court  of  Montana.    Dec.  8,  1914.) 

LnciTATiON  or  Actions  <|  22*)— Liuitations 
Apfuoabls— "luBiurr  C^tKATKO  BT  Stat- 
ute:"—"lJU.BiLnT  ON  AS  InSIBVUKNT  IK 

WaiTINQ." 

An  action  on  the  official  bond  of  a  county 
treasurer  whose  duties  are  defined  by  Rev.  Codes, 
1  ^86.  Is  on  a  "liability  created  by  etatate,'' 
which  is  barred  both  as  to  him  and  his  surety  in 
two  years  by  section  6449,  snbd.  1,  and  not  on 
a  "liability  on  an  instrument  in  writing,"  barred 
Id  eight  years  by  section  6445. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  SS  100-111 ;  Dec.  Dig.  f 
22.* 

For  other  definitions,  see  Words  and  Kirases, 
First  and  Second  Series,  Liability  Created  by 

Law.] 

Sanner,  J.,  dissenting. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; Geo.  W.  Plerson,  Judge. 

Action  by  Gallatin  County  against  the  Unit- 
ed States  Fidelity  &  Gnaran^  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.' Reversed. 

Gunn,  Rasch  &  Hall,  of  Helena,  for  appel- 
lant D.  M.  Kelly,  Atty.  Gen.,  and  W.  H. 
Poorman,  Asst  Atty.  Qea.,  for  respondent. 

BRANTLY,  C.  J.  Jacob  B.  Weaver  was 
county  treasurer  of  Gallatin  county  for  the 
term  of  two  years  beginning  on  the  first  Mon- 
day In  March,  1907,  and  ending  on  the  same 
day  In  Man^  1909.  The  det^dant  was 
surety  on  his  officii  bond.  Snbseqnent  In- 
vestigations of  the  accounts  of  the  office  dls- 
<!loaed  that  tJberB  was  a  shortage  In  the  cash 
paid  over  by  Weaver  to  Mb  successor  of  $2,- 

■For  Dtbar  ci 


000.  This  discovery  was  made  a  short  time 
previous  to  the  bringing  of  this  action  on 
February  21,  1918.  The  purpose  of  the  ac- 
tion is  to  recover  the  amount  of  the  diortage, 
with  Interest.  The  defendant  In  Its  answer 
pleaded  aa  defenses  two  provisions  of  ttie  stat- 
ute of  limitations,  tIe.,  subdivision  S  of  sec- 
tion 6447,  and  subdivision  1  of  section  6449 
of  the  Revised  Codes.  A  reply  was  fll^  de* 
nying  that  Hie  action  was  barred  by  either  of 
these  provisions.  The  cause  was  submitted 
to  the  court  without  a  Jury  upon  an  agreed 
statement  of  facts,  showing  that  Wearer  had 
failed  to  account  for,  and  pay  over  to  his 
successor,  the  sum  of  $2,000,  as  alleged,  and 
that  his  successor's  term  of  office  began  on 
the  first  Monday  in  March,  1009.  The  only 
question  submitted  for  decision  was  whether, 
upon  the  admitted  facts,  the  plaintiff's  right 
of  action  was  barred  by  either  of  the  provi- 
sions of  the  statute  pleaded.  The  court  de- 
cided In  favor  of  the  plaintiff,  and  rendered 
Judgment  accordingly.  The  defendant  has 
appealed. 

1.  The  theory  of  the  trial  court  was  that, 
In  so  far  as  the  surety  on  an  official  bond  Is 
concerned,  hia  liability  is  created  by  the  writ- 
ten contract  of  suretyship,  and  hence  that 
his  liability  for  the  default  of  his  principal  In 
the  performance  of  any  of  his  official  duties 
Is  subject  to  the  limitation  of  eight  years,  as 
prescribed  by  section  6445  of  the  Revised 
Codes.  It  Is  said  by  the  Attorney  Gtfieral  in 
his  brief:  • 

"The  on^  relation  existing  between  the  bonds- 
men and  uie  state  (the  obligee)  Is  by  virtue  of 
this  written  instrument.  It  is  this  iniitrument, 
rather  than  the  implied  duty  of  the  officer,  that 
is  looked  to  to  determine  tbe  liability  of  the 
bondamen.  If  the  fact  that  the  officer  has  de- 
faulted is  established,- the  written  instrument  is 
then  called  in  evidence  to  establish  the  UaUlity 
of  the  bondsmen." 

Starting  with  this  general  statemoit,  be 
argues  that,  the  liability  of  the  surety  being 
determined  exclusive  npon  the  written  obli- 
gation, it  is  different  from  that  incurred  by 
the  principal  by  his  assumption  of  the  office, 
and  is  based  upon  contract  Tbe  same  con- 
tention was  made  In  the  case  of  City  of 
Butte  V.  Goodwin,  47  Mont  156, 134  Pac.  670, 
Ann.  Cas.  1914C,  1012.  It  was  expressly  over- 
ruled: the  court  holding  that  the  liability 
of  the  surety  is  concurrent  with  that  at  his 
principal,  and  is  not  extended  or  enlarged  by 
the  fact  that  the  principal  himseU  signed  the 
obligatl<HL  The  court  said: 

"Goodwin's  failure  to  sign  the  bond  would  not 
have  vitiated  it  or  lessened  his  liability,  and,  if 
he  had  not  signed  the  bond,  there  cannot  be  any 
question  that  the  action  against  bim  would  have 
been  barred  in  three  years,  and,  if  barred  as  to 
the  principal,  it  would  have  been  barred  as  to  the 
sureties,  notwithstanding  they  bad  signed  the 
bond  (State  v.  Kelly,  32  Ohio  St  421;  Ryui 
T.  Gruble  [31  Kan.  767,  3  Pac.  518],  above; 
State  V.  Conway  [IS  Ohio.  234],  above);  for  the 
bond  li  not  a  contract  in  tlia  strict  sense  of  the 
term.  It  is -a  sort  of  vicarious  undertakings 
collateral  security  for  the  faithful  performance 
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SITT;  Walton  v.  United  States,  9  Wheat  (U. 

S.)  661,  6  L.  Ed.  182." 

The  court  also  said: 

"The  obligation  sued  oo  la  not  founded  upon 
an7  instrument  In  writing;,  but  rests  altogether 
upon  the  rule  of  law  which  makes  the  promise 
for  the  trustee  that  he  will  account  for  and  pay 
over  all  the  earnings  of  the  trust  fund  while  in 
his  possession,  and  the  cause  of  action  arises 
upon  a  breach  of  the  duty  thus  imposed  by  taw." 

The  result  of  this  case,  therefore,  is  that, 
In  order  to  determine  which  provision  of  the 
statute  applies,  attention  must  be  given  to  the 
nature  of  the  obligation  of  the  principal 
which  lies  back  of  the  bond,  for  the  perform- 
ance of  which  the  bond  is  security.  Being 
satisfied,  after  further  consideration,  that  the 
conclusion  reached  in  that  case  that  the  lia- 
bility assumed  by  the  sureties  is  not  founded 
npon  the  written  instrument,  in  the  seuse  In 
which  this  expression  Is  used  In  section  6445, 
supra,  we  follow  It  as  a  determination  ad- 
versely to  the  contention  made  by  the  attor- 
ney general  in  this  behalf. 

2.  It  remains  to  InQuire  whether  the  ac- 
tion Is  upon  "an  obligation  or  liability,  not 
founded  upon  an  Instrument  in  writing,  other 
than  a  contract,  account,  or  promise,"  which 
is  barred  in  three  years  by  subdivision  3  of 
section  6447,  supra,  or  upon  "a  liability  cre- 
ated by  statute  other  than  a  penalty  or  for- 
feiture," which  is  barred  In  two  jears  by  sub- 
division 1  of  section  6449. 

If  it  be  assumed  that  Weaver's  duty  to  ac- 
count for  the  moneys  coming  into  his  hands 
rested  merely  upon  a  promise  Implied  by 
law,  the  case  of  City  of  Butte  v.  Goodwin  di- 
rectly sustains  the  conclusion  that  the  limita- 
tion of  three  years  applies.  On  the  other 
hand,  if  the  duty  to  account  is  an  express 
statutory  reanirem^t,  then  the  shorter  limi- 
tation applies.  The  general  duties  of  a  coun- 
ty treasurer  are  prescribed  by  section  2986 
of  the  Revised  Codes.  Among  them  is  to  re- 
ceive and  keep  safely  all  moneys  of  the  coun- 
ty, and  all  others  directed  by  law  to  be  paid 
to  bim,  and  to  apply  and  pay  them  out,  ren- 
dering an  account  therefor  as  required  by 
law.  By  section  2976  he  is  required  to  give 
an  official  bond.  One  condition  of  this  bond 
must  be  "that  he  will  account  tot  and  pay 
over  and  deliver  to  the  person  or  officer  enti- 
tled to  receive  the  same,  all  moneys  or  other 
property  that  may  come  Into  Ws  tumds  as 
such  officer."  Bev.  Codes,  |  884.  The  bond 
must  be  signed  hy  the  principal  and  snrettee. 
It  will  be  noted  that  the  treasurer  is  the  fis- 
cal agent  of  the  county,  made  such  the 
CoDstltution.  His  duties  are  spedflcally  de- 
fined and  declared  by  the  statute.  The  ob- 
ligation to  account  tox  all  moneys  coming  in- 
to bis  bauds  by  virtue  of  his  office  is  Im- 
posed luxm  blm  by  the  expreeb  provision  of 
the  statute  and  hla  official  bond,  as  is  also 
the  duty  to  give  bis  official  bond.  Whatever 
contrariety  of  opinion  may  exist  upon  the 


profitable  use  by  bim  during  his  tenn  ex  ot- 
flce  Is  statutory  or  not,  we  think  that  the 
du^  to  account  for  and  pay  over  the  moneys 
paid  directly  to  bbn  by  metabers  of  the  public 
as  revenue  due  the  county,  or  directed  by  a 
court  or  by  statute  to  be  deposited  with  him 
for  safe-keeping.  Is  clearly  so^  and  that  his 
liability  for  dereliction  In  this  respect  Is  a 
liability  created  by  statute.  And  so  it  has 
generally  been  held  by  the  courts. 

In  People  v.  Van  Ness,  76  CaL  124, 18  Pac 
139,  was  presented  the  question  whether  the 
liability  of  the  commissioner  of  immigration 
for  the  state  of  California  for  fees  provided 
for  by  the  statute  and  unlawfully  retained 
by  him  for  his  own  use  was  a  liability  cre- 
ated by  statute.  The  court  held  that  it  was, 
and  tluit  a  provision  of  the  statute  Identical 
with  ours  supra,  except  that  It  prescribed  a 
limitation  of  three  years  (CaL  Code  Civ. 
Proc.  S  338),  was  a  bar  to  an  action  com- 
menced after  the  ezi^ration  of  the  period  of 
limitation  prescribed  therein. 

In  Sonoma  County  v.  Hall.  132  Cal.  689,  62 
Pac.  267,  832,  65  Pac.  12,  459.  It  was  sought 
to  diarge  a  county  recorder,  and  the  sureties 
npon  bis  official  bond,  for  fees  which  he  was 
required  by  statute  to  collect  for  services 
performed  by  tilm  In  his  official  capacity  aud 
pay  over  to  the  county.  The  defendants  hav- 
ing pleaded  the  statute,  supra.  It  was  held 
that  the  action  was  barred.  The  court  said: 

"The  fees  that  ought  to  have  been  collected  are 
the  legal  fees,  at  Uie  rate  prescribed  by  stat- 
ute. The  duty  of  the  defendant  Hall  to  cdlect 
the  fees  with  which  it  is  sought  to  charge  him 
being  fixed  by  statute,  the  rate  or  amount  of 
such  fees  being  fixed  by  statute,  •  *  *  and 
the  office  which  he  held  being  the  creation  of  the 
statute,  we  think  this  cause  of  action  is  npmi  a 
liability  created  by  statute." 

Oregon  v.  Davis,  42  Or.  34,  71  Pac.  68,  72 
Pac.  317,  was  an  action  against  the  defend- 
ant Davis,  as  clerk  of  the  board  of  commis- 
sioners for  the  sale  of  school  and  university 
lands  and  the  Investment  of  funds  arising 
therefrom,  and  the  sureties  upon  his  official 
bond,  to  recover  moneys  embezzled  by  Davis. 
The  action  was  brought  more  than  six  years 
after  the  cause  of  action  had  aocmed.  Un- 
der a  statute  containing  tbe  same  provision 
as  that  of  Gallfomla,  except  that  the  period 
of  limitation  was  six  yeans.  It  was  held  that 
the  action  was  barred.  After  reference  to 
cases  decided  by  that  court  and  by  the  conct 
of  California,  the  Supreme  Oonrt  of  Oragra 
said: 

"Tbe  theory  upon  which  the  adjudicationa  pro- 
ceed is  the  obvious  fact  that  a  bond  or  under- 
taking of  a  public  officer  crates  no  obligatioQ  in 
itself,  but  is  in  the  nature  of  a  collateral  con- 
tract, simply  furnishing  a  security  axainst  the 
neglect  of  duty  or  the  dishonesty  of  the  officer, 
and  that  an  action  thereon  is  for  the  breach  of 
such  duty,  and  therefore.  In  effect,  although  not 
in  form,  an  action  against  the  officer  for  mis- 
feasance or  ntmf  easance  in  tMet.  which,  when 
barred  as  to  him*  la  baired  as  to  us  mnOm," 
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Xo  tbe same efEMt Is  tbecftseof  Moltnomab 
Ooimty  T.  KeU7.  Sheriff.  ST  Or.  1,  60  Pae. 
202. 

In  Colorado  It  la  fa^d  that  an  action  against 
a  aberiff  for  failure  to  account  for  feee  above 
the  amount  of  his  salary  Is  a  breach  of  his 
statntoiy  dnty;  that  his  liability,  therefore. 
Is  created  by  statute;  and  that  the  provlalon 
of  the  Code  of  that  state  fixing  the  limitation 
for  an  action  for  such  a  breach  of  dnty  ai>- 
Idles  to  an  action  against  the  sheriff  and  his 
sureties,  the  liability  of  the  latter  being  con- 
current with,  and  not  greater  than,  that  of 
the  former.  People  for  Us^  etc^  t.  Putnam, 
62  Oolo.  S17,  122  Pac.  796.  Ann.  Gas.  1913B, 
1261. 

We  content  ourselves  by  notice  <tf  these 
cases  which  are  directly  in  point  The  follow- 
ing are  dted  as  suDPOrtiiw,  In  principle^  the 
nile^  aither  dtrecUy  or  by  clear  analogy:  By- 
m  T.  Omble,  Si  Kan.  767,  8  Pac.  SIS;  He- 
CUtlne  T.  Bankln,  197  IT.  8.  Iff4.  2&  Sap.  CL 
410,  «  L.  Bd.  702.  8  Ann.  Cas.  SCO;  United 
States  T.  Azman  (a  a)  152  Fed.  818;  Ada 
Oonnty  t.  BUIb,  6  Idaho,  388.  48  Pac.  1071; 
Board,  etc,  t.  Tan  Slyck,  B2  Kan.  622,  35  Paa 
299;  Ware  t.  State,  74  Ind.  181;  Spc&ane 
Goiuitr  V.  Preacott,  19  Wash.  418,  S3  Pac. 
6S1,  07  Am.  St  Bep;  733;  State  T.  Oonway, 
18  Ohio.  234. 

Our  attention  has  ixot  been  called  to  any 
ease  annonndng  a  different  rule.  We  there- 
fcne  bold  tiiat  the  default  of  Weaver  was  a 
breadi  of  dnty  Imposed  upon  hbn  directly 
by  statute,  and  that  bis  liability  was  created 
by  atatutew  An  action  thereon  was  therefore 
barred  both  as  to  him  and  the  defendajst : 
surety,  by  the  lapse  of  two  years,  under  sab> 
division  1  of  section  6449,  supra. 

The  Ju^^meot  la  reversed,  with  direction 
to  tbe  dlsMet  court  to  dismiss  the  action. 

Reversed. 

HOLLOW  AY.  J.,  concurs. 

BANNBK.  J.  I  dissent  There  cannot,  in 
my  oi^nhm,  be  any  doubt  that  the  Instant 
case  is  within  the  precedent  established  by 
the  majority  of  this  court  In  City  of  Butte 
V.  Goodwin.  47  Hont  155,  134  Pac.  670,  Ann. 
Cas,  1914C,  1012.  I  was  unable,  however,  to 
assent  to  that  decision,  and  I  am  unable  to 
assent  to  this 
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(No.  S433.) 

(Supreme  Court  of  Montana.    Dec.  8,  1914.) 

MuniOIFAZ.  COBPOBATIONS   (8  444*)— PUBLIC 
IlfPROVEUENTB— PBBLIHINABT  PBOCEEDINQS 

—  Resolution  and  Notice  —  "Impbov*- 

MENT." 

The  openiog  and  widenins  of  a  street  and 
the  acquiaition  of  property  therefor  authorized 
by  Her.  Codes,  S  3259,  subda.  6  and  75.  is  an 
"ImproTement"  witliin  sections  3360  and  3370, 
BO  that  noncompliance  with  the  jarisdictional 
reguiremeutB  of  the  statate  as  to  resolution  of 


intention  tnd  notice  of  resolution  renders  tlie 
assessment  against  the  abutting  property  void. 

[Ed.  Note.— For  other  caaes,  see  Municipal 
Corporations,  Cent  IMg.  H  1064,  1069;  Dea 
Dig.  S  444? 

For  other  definltloni,  tea  Wwds  and  Phrases, 
First  and  Second  Series,  Impcovement] 

Appeal  from  District  Courts  Missoula 
County;  A.  L.  Duncan,  Judge. 

Action  by  Carrie  Kohn  and  others  against 
the  City  of  Missoula  and  othws.  From  a 
judgment  for  plalntlffa^  defendants  appeoL 
Affirmed. 

Frank  Woody,  of  Missoula,  for  appellants. 
Tolan  &  Oalnes,  of  Missoula,  for  respondents. 

SANN£R,  J.  On  August  2,  1009,  certain 
persons,  owners  of  property  abutting  on  East 
Front  street,  city  of  Missoula,  presented  to 
the  city  council  their  petition  for  the  creation 
of  a  special  improvement  district  to  open  and 
grade  said  street  through  to  Van  Bureu 
street;  the  cost  of  the  same  to  be  assessed 
against  the  abutting  property,  and  payment 
to  extend  over  a  period  of  eight  years.  This 
petition  was  referred  to  and  considered  by 
appropriate  committees  of  the  council,  and 
on  July  5,  1910,  the  council,  "for  the  purpose 
of  opening  up  and  extending  said  East  Front 
street  through  to  Van  Buren  street  as  pray- 
ed for  in  said  petition,"  adopted  Ordinance 
No.  252.  This  ordinance,  after  declaring 
"that  East  Front  street  Is  hereby  laid  out, 
opened,  widened  and  established  from  Madl* 
son  street  easterly  to  Van  Buren  street  to 
the  width  of  sixty  feet."  provides  that  cer* 
tain  property  be  acquired  for  such  purpose, 
and  that  75  per  cent,  of  the  cost  of  acqulri 
Ing  such  property  be  "assessed  as  a  special 
tax  against  the  property  wliich  will  benefit 
by  opening,  widening  and  extending  said 
street,  *  *  *  In  proportion  to  the  bene- 
fits received."  Thereafter  the  city,  acting 
under  said  Ordinance  No.  252,  acquired  the 
property  necessary  for  the  purposes  referred 
to,  expending  therefor  about  19.500.  and  also 
carried  forward  and  completed  the  improve* 
ment  On  July  30,  1913,  the  ooundl,  having 
determined  what  property  was  benefited 
thereby  and  the  amount  of  benefit  received 
by  each  piece  or  parcel  of  land,  proposed  for 
adoption  a  certain  resolution  designated  as 
Resolution  245A,  levying  a  special  assessment 
In  various  sums  (to  the  at^egate  amount  of 
75  per  c^t.  of  the  cost  above  mentioned)  up- 
on the  several  pieces  or  parcels  of  land  de> 
termlned  to  have  been  so  benefited,  and  cans* 
ed  to  be  duly  published  a  notice  to  the  effect 
that  on  August  6, 1913,  the  city  council  would 
hear  all  persons  concerned  or  interested,  in 
protest  or  objection  to  the  final  adoption  of 
said  resolution.  On  August  5th  the  respond* 
ents  filed  their  written  protest  based  In  part 
upon  the  admitted  facts  that  no  resolution  wag 
ever  adopted  declaring  the  intention  of  the 
council  to  make  the  IniproTement  or  to  make 
it  at  the  expense  of  property  owners,  or  flx- 
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Ing  a  time  at  which  they  might  be  beard  In 
obJectioD  thereto,  or  designating  the  boonda- 
rles  of  the  district  to  be  affected,  nor  was 
any  notice  of  Intention  of  the  conncil  to  so 
act»  describing  the  improvements  proposed  to 
be  made,  stating  the  estimated  cost  thereof, 
and  dedlgnattng  a  time  for  hearing  objections 
thereto,  ever  given  to  the  owners  of  property 
to  be  affected  thereby,  either  by  publication, 
posting,  or  serrice.  The  protest  was  over- 
rnted,  and  BesolnOon  246A  was  finally  pass- 
ed. The  re^ndents  are  owners  of  property 
affected  by  the  proposed  levy  and  assessment 
fixed  In  said  Resolution  245A,  and  the  appel- 
lants, assuming  to  act  under  said  resolution, 
tl^aten  to,  and  unless  restrained  will,  pro- 
ceed to  enforce  the  collection  of  said  special 
assessments  by  legal  proceedings  and  sale. 
.  Upon  this  state  of  facts  as  presented  by 
the  pleadings,  the  cause  was  submitted  to  the 
court  for  decision  and  determination.  The 
findings  of  fact  and  conclusions  of  law  are 
recited  In  the  Judgmmt,  the  effect  of  which 
Is  to  declare  Resolution  246A  to  be  void  and 
to  perpetually  enjoin  the  appellants  from  en- 
forcing or  attempting  to  enforce  the  same. 
This  appeal  Is  from  that  Judgment. 

The  validity  of  Resolution  245A,  with  the 
assessment  sought  to  be  made  thereunder,  de- 
pends upon  the  force  and  effect  of  Ordinance 
No.  252,  in  so  far  as  it  attempts  to  authorize 
the  imposition  of  any  part  of  the  cost  of  the 
Improvement  In  question  upon  the  owners  of 
private  pro[>erty.  It  is  urged  by  the  re^ood- 
ents  that  Ordinance  No.  252  waa  wholly  in- 
effective for  that  purpose,  because,  although 
sections  S367  to  3428  (article  10)  Bevlsed 
Codes,  were  then  In  force,  the  procedural  re- 
quirements of  sections  3369  and  3370  were 
confessedly  ignored  by  the  council.  The  ulti- 
mate question  is  whether  these  sections  apply 
to  public  ImprovementB  of  the  character  here 
Involved. 

The  appellants'  contention  Is  that  these 
sections  do  not  authorize,  and  have  no  appli- 
cation to,  Improvements  such  as  are  here  in- 
volved, for  the  following  reasons:  That  tbe 
things  directed  by  Ordinance  No.  252  to  be 
done  were  "the  opening,  extending  and  widen- 
ing" of  a  street  and  the  acquisition  of  prop- 
erty necessary  therefor;  that  the  power  to 
do  these  things  Is  expressly  conferred  by  sub- 
divisions 6  and  ?5  of  section  3269,  Revised 
Codes,  and  not  by  section  8369  or  any  provi- 
sion of  article  10,  and  therefore  the  council 
was  not  obliged  to  observe  the  reguirements 
of  that  or  the  succeeding  section  in  Its  pro- 
ceedings; that  since  the  power  referred  to 
Is  not  granted  by  any  section  of  article  10, 
sections  3379  and  3380,  which  provide  how 
the  cost  of  acquiring  property  for  opening 
and  widening  a  street  may  be  Imposed  upon 
private  owners,  must  refer  to  the  power 
granted  by  subdivisions  6  and  75  of  section 
and  must  be  taken  as  prescribing  all 
the  prerequisites  to  Jurisdiction  in  such  cases. 
This  reasoning  Is  ample  to  sustain  the  valltU- 


ty  of  Ordinance  No.  252  in  so  far  as  it  estab- 
lishes the  street  in  question  and  antfaorlaa 
the  acquisition  of  private  property  necessaiy 
to  open  the  street  to  public  travel;  but  aa 
an  effort  to  Justify  a  public  ImproveiDent  at 
private  expense,  without  regard  to  the  provi- 
sions of  sections  8869  and  3S70.  it  is  unavail- 
ing for  several  reawina. 

In  the  first  place,  Ordinance  No.  2B2  does 
not  In  terms  create  a  special  Improvement 
district  This  alone  is  suflldent  to  defeat 
those  lurovlsions  itf  it  which  seek  to  anthoriie 
the  special  assessments,  onlees  we  hold  that 
such  assessments  may  be  Imposed  In  other 
ways  than  by  means  of  special  Improvement 
districts,  or  the  ordinance  be  consld^ed  aa 
an  attempt  to  create  such  a  distrleL  Ihe 
poBitl<m  ct  appellantB  is  that  part  of  the  cost 
of  securing  property  for  the  purpose  of  open- 
ing or  widening  a  street  can  be  Imposed  upon 
private  owners  without  regard  to  the  ihtotI- 
siona  of  artide  10  governing  the  creation  of 
specW  improvement  dlstrlcta  and  cannot  be 
imposed  wider  them.  This  poeiUon  la  baaed 
upon  the  asnuned  tnadeqnacy  of  section  8S6B 
and  tile  necessl^  for  a  anfflelent  uitecedoit 
for  sections  8379  and  8380. 

We  do  not  tbihk  thai  section  8360  is  Inade- 
quate to  include  the  work  of  opening  and 
widening  a  street  In  fact,  almost  any  piAlle 
Improvement  imaginable  might  be  said  to  be 
comprehended  within  the  general  terms  em- 
ployed. Stadler  v.  City  of  Helena,  46  Mont. 
128,  m  Pac.  404.  The  language  upon  tUs 
particular  point  Is  as  follows : 

"The  city  or  town  council  Is  aatiiorised  to  pro- 
vide by  ordinance  a  system  for  doing  anv  or  all 
work,  in  or  apon  the  streets,  bighwars  or  public 
places  of  the  city  or  town,  and  for  making  there- 
on street  improvements  and  repairs  and  for  do- 
ing any  or  all  worli  authorised  by  this  act,  and 
for  the  iMyment  of  the  oost  and  expesMa  uiere' 
of.  In  all  cases  where  any  part  of  the  expense 
of  any  aach  improvement  *  *  *  Is  to  be  de- 
frayed by  special  assessment,  the  council  mnat," 
etc. 

Assuming  the  existence  of  a  street  to  be 
opened  or  widened,  it  la  difficult  to  see  why 
such  opening  or  widening  is  not  "work  upon 
streets,"  or  Is  not  an  "Improvement  thereon,"' 
or  is  not  "work  authorized  by  this  act,"  In 
view  of  the  express  language  of  section  3379. 
Clearly,  too,  the  phrase  "such  Improvement?* 
refers  to  anything  that  may  constitute  an  im- 
provement upon  streets  which  Is  authorized 
to  be  done  by  section  3369  or  by  any  of  the 
provisions  of  article  10.  Aa  we  understand 
the  appellants'  position,  It  Is  that  by  article 
10  "the  Legislature  only  intended  to  grant 
the  city  and  town  councils  the  power 
*  *  *  to  cause  to  be  made  improvematta 
which  could  be  made  on  a  street,  avenue  or 
alley  already  laid  out  and  in  use  by  the 
public."  Literally  interpreted,  this  argument 
defeats  itself ;  for.  if  a  street  "laid  out  and 
In  use  hy  the  public"  may  not  be  opened.  It 
may  at  least  be  widened  or  ext^ded.  We 
take  the  appellants  to  mean,  however,  that 
tbe  acquiring  of  private  prt^K^  for  the  pur- 
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pose  of  opening  or  widening  a  street  Is  not 
In  Itself  an  ImproTement  within  tbe  con- 
templation of  article  10,  and  tliat,  where  the 
acquiring  of  private  property  is  necessary 
for  such  purpose,  such  acquisition  Is  a  pre- 
requisite to  the  existence  of  the  street,  and 
there  Is  no  street  upon  which  work  may  be 
done  or  an  Improvement  be  made,  until  such 
property  is  acquired.  Appellants  are  really 
not  in  position  to  urge  this  because  of  their 
admission  of  respondents'  repeated  averments 
that  the  operations  authorized  by  Ordinance 
Ko.  252  were  improvements  upon  ft  certain 
street  of  the  city  of  Missoola,  So,  too,  the 
existence  of  East  Front  street  In  some  condi- 
tion prior  to  the  passage  of  the  ordinance 
seems  to  be  assumed  by  the  petition  for  the 
improvement,  as  well  as  by  the  ordinance  It- 
self: However  that  may  be,  the  passage  of 
the  onUnance  was  efCective  to  brln?  the 
street  Into  bedi^  If  It  bad  no  existence  before. 
A  street  exists  for  the  purpose  of  being  work- 
ed or  Improved,  when  It  Is  laid  out  or  es- 
tablished, and  it  is  laid  ont  and  established 
whenever  the  proper  auUiorities  have  prop- 
erly defined  and  proclaimed  It,  To  make  the 
street  ftvallable  to  the  public  may  Invotve  the 
acqnisltton  of  private  jvf^erty,  as  It  may  In- 
volve the  e^qiendltnre  of  phy^col  efTort ;  but 
neither  Is  essential  to  the  concept  of  a  street, 
tor  which  ptopeTtf  may  be  acquired  or  upon 
which  work  may  be  done.  U  therefore  the 
work  necessary  to  open  or  widen  a  street  is 
wltiiin  the  provisions  of  section  8360,  as  we 
hold  It  Is,  the  acquisition  of  property,  where 
necessary,  Is  a  prerequisite,  not  to  tbe  ex- 
istence of  the  street,  but  to  the  snocessful  ac- 
compUahmttit  of  such  work,  mils  must  fol- 
low, not  only  from  the  general  relation  of 
sections  8379  and  3380  to  the  other  sections  of 
artitde  10,  but  also  from  the  language  employ- 
ed. Attention  was  called  tn  Stadler  v.  City 
of  Helena,  46  Mont  128, 127  Pac.  454,  to  the 
fact  that  the  portion  of  article  10  comprised 
within  sections  3367  to  3417.  Itevlsed  Codes, 
Is  a  mere  reproduction  of  the  act  approved 
Ifanih  8.  1897  (Fifth  Session  Laws,  pp.  21^ 
223)  as  tbe  same  was  amended  and  in  force 
at  the  time  tbe  Bevised  Codes  were  adopted. 
These  sections  (3367  to  8417)  are  therefore  to 
be  considered  as  a  single  legislative  act,  the 
evident  purpose  of  which  was  to  pi-ovlde  a 
detailed  plan  for  public  Improvements  the 
cost  of  which  might  be  borne  or  shared  by 
property  owners.  Sections  8379  and  33S0 
must  therefore  be  regarded  aa  having  some 
reference  to  the  plan  so  devised  and  to  the 
methods  of  Inauguration  set  forth  in  the 
sections  now  numbered  as  3869  and  3370. 
Unless  this  be  so,  or  if  It  be  true  that  the 
power  to  open  or  widen  a  street  for  which 
private  property  must  be  obtained  is  not 
within  any  section  of  article  10,  but  must  be 
sought  in  section  82G9,  then  the  power  to 
make  such  an  Improvement  at  private  ex- 
pense is  nowhere  granted,  for  only  by  virtue 
«t  the  special  Improvement  district  provi- 
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slons  of  article  10  could  such  power  be  ex- 
ercised. Ford  V.  Great  Falls,  46  Mont.  292, 
127  Pac.  1004.  Sections  8379  and  3380  would 
thus  be  left  "In  the  air,"  because  they  can- 
not be  brought  into  play  save  upon  the  as- 
sumption that  such  an  improvement  Is  within 
the  purview  of  article  10. 

This  result,  as  well  as  the  special  purpose 
of  sections  3379  and  3380.  Is  further  lUumi- 
nated  by  the  language  employed  In  section 
3379: 

"Whenever  it  is  desired  to  make  a  special  a»- 
seBstnent  to  defray  the  cost  of  obtaining  private 
property  for  the  opening  or  widening  of  any 
street  or  alley,  or  for  other  purposes,  or  for 
any  of  the  improvements  mentioned  in  the  pre* 
ceding  section,  the  city  or  town  council  sbaU," 
etc. 

Hie  word  "section"  here  is  a  misprint  for 
sections,  and  obviously  refers  to  all  the  pre- 
ceding sections  of  tbe  same  act  and  to  noth- 
ing else.  Sections  3379  and  3380  thus  pre- 
suppose that  tbe  method  prescribed  In  sec- 
tions 3369  and  3370  has  been  followed  so 
far  as  the  Inauguration  ct  the  system  la 
concerned,  bat  they  provide  a  spedal  basts 
and  a  special  procedure  by  which  the  cost 
of  securing  property  for  tbe  purposes  mexi- 
tioned  may  be  distributed.  In  the  case  of 
Improvements  the  cost  of  which  Is  assessed 
to  ptlvate  owners  according  to  frontage  or 
area,  there  Is  no  need  for  any  Airther  hear- 
ing after  the  resolution  of  Intention  has 
beoi  heard  and  finally  adopted;  but,  when 
the  Improvement  consists  in  the  extension 
or  widening  of  a  street,  not  all  the  coat  of 
acquiring  the  necessary  property  can  be 
taxed  to  the  benefited  owner  (ncticHi  3380), 
and  the  benefit  recdved  by  such  owners  re- 
mains undetermined  by  the  resolution  of 
intention.  As  to  this  there  may  and  gen- 
erally will  be  difference  of  opinion;  and, 
to  give  each  ownw  an  opportoidty  to  show 
that  the  dlstrlbntion  tentatively  offered  by 
the  council  is  disproportionate,  the  farther 
resolution  and  hearing  are  required  by  seo' 
tion  3879. 

Finally,  the  interpretation  which  appel- 
lants give  to  sections  S369,  3370,  3379,  and 
8380,  would  empower  the  council  to  make  a 
certain  class  of  public  Improvements  at 
private  expense,  without  regard  to  tbe  at- 
titude of  those  upon  whom  the  burden  Is 
made  to  fall ;  all '  they  can  do  Is  to  ob- 
ject to  the  apportionment  of  such  ex- 
pense as  among  themselves,  after  It  has 
been  Incurred.  Nothing  short  of  unequiv- 
ocal language  can  warrant  the  conclusion 
that  such  was  tbe  legislative  intent  Such 
an  Intent  is  expressed  by  section  3373,  with 
respect  to  district  sewers,  but  nowhere  else, 
and  the  reasonable  Inference  Is  that  no  such 
course  should  be  permissible  In  any  other 
case. 

This  court  has  htUd  (Ford  v.  Great  Falls, 
supra;  Shapard  v.  City  of  Missoula,  49 
Mont.  269,  141  Pac.  544)  that  the  portion  of 
section  8869  above  quoted  Is  permissive,  bat 
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mandatory  and  jnrlsdlctioBal.  Tbia  being 
BO,  and  Uie  Improvement  in  qnest!<m  being 
of  the  character  contemplated  by  section 
3369,  the  conclusion  moat  be  that  Ordinance 
No.  252,  passed  without  any  regard  to  such 
provisions,  was  Ineffective  to  authorize  any 
special  assessment  to  private  owners. 

The  judgment  ot  the  district  court  was 
therefore  correct  and  must  be  afflrmed. 

Affirmed. 


BBANTLY,  O.  J.,  and  HOLLOWAT,  J., 
conenr. 


T7LEB  T.  TTLER  et  aL    (No.  34SQ.) 
(Supreme  Cowt  of  Montana.    Dea  8,  1914.) 

1.  Descbnt  and  Dzstbibdtion   (i  62*)  — 
Bights  op  Widow— OoNarBuonoN  or  Stat* 

XJTE. 

Bev.  Codes,  S  S716,  providing  that  a  widow 
may  have,  in  lieu  of  dower,  one-^U  of  the  real 
estate,  after  the  payment  of  debts,  grants  an  ab- 
solute right  wholly  independent  of  the  widow's 
right  as  an  heir  to  the  estate  of  her  hosband, 
and  attaches  to  all  lands  in  wliich  she  would 
have  dower,  as  provided  In  Rev,  Oodes,  |  3708. 

[Ed.  Notft— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  f|  83,  135-140,  144, 
147-149.  151-158,  161-167,  169-171.  20fM08; 
Dec.  Dig.  S  S2.*] 

2.  DOWEB  (i  49*)  —  "COHVITANOB"  —  OPTIOIT 

Contract. 

A  "amv^ance."  as  uiad  in  Bev.  Codes,  S 
3708,  relating  to  dower,  means  a  nrnveyance 
effective  to  transfer  title  at  the  time  It  was  made, 
and  a  contract  giving  an  option  to  purchase  is 
not  a  conveyance  which  will  bar  dower,  when 
the  option  is  not  exercised  until  after  the  hus- 
band's deatiL 

[Ed.  Note.— Fw  other  cases,  see  Dower,  Cent 
Dig.  8!  164-174 ;  Dec.  Wgrt  49.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Cionveyance.] 

8.  DowEB  (S  49*)— Not  Sasbed— Option  Coh- 

nucr— Deed  in  Escbow. 

Where  a  man  and  wife  gave  an  option  to 
purchase  land  and  deposited  a  deed  in  escrow, 
and  the  husband  died  before  delivery  of  the  deed 
by  the  depositary,  under  Bev.  CJodes.  H  4596, 
4699.  providing  that  a  grant,  or  a  grant  in  es- 
crow, does  not  vest  the  interest  transferred  un- 
til delivery  of  the  instrument,  the  widow  was 
entitled  to  dower  in  the  land,  because  her  right 
of  dower  attached  at  the  death  of  her  husband, 
and  before  delivery  of  the  deed  made  her  con- 
veyance effectoal. 

[Ed.  Note.— For  other  cases,  see  Dower,  C!ent. 
Dig.  §i  154-174  ;  Dec.  Dig.  S  49.*] 

4.  DowxB  ({  49*)— Land  Subjeot— Dxbd  in 

BSCROW— DOCTBXNS  OP  BeLATION—STATUTB. 

The  doctrine  of  relation  is  applied  by  coarts 
of  equity  in  exceptional  cases  in  which  it  is 
necessary  to  uphold  a  right,  and,  under  Bev. 
Codes,  S  4599,  providing  that,  "if  a  grant  can- 
not take  effect  until  deliveiy,  the  title  remains 
In  the  grantor,"  the  delivery  of  a  deed  In  es- 
crow after  the  grantor's  death  will  not  be  held 
to  relate  to  the  date  of  its  ezeeutiont  so  as  to  de- 
feat the  widow's  dower. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  IS  154-174;  Dec.  Dig,  {  49.*] 


Tyler  and  another.  From  a  decree  tor  lAaln- 
tlff,  dttCendantB  ^ppeaL  Affirmed. 

nieodore  Loitz,  of  Wasoala,  for  appel- 
lants, v.  S.  Kntcbln  and  WllUam  Wayne, 
both  of  BOasonla,  for  re^KHident. 

BBANTLY,  C  J.  This  action  was  brought 
by  plaintiff  to  have  allotted  to  her  her  dower 
in  the  estate  of  her  deceased  husband.  The 
case  was  submitted  to  the  court  sitting  with- 
out a  Jury,  upon  an  agreed  statement  ot  fftcts 
which  may  be  epitomised  as  follows:  On  Oc- 
tober 28. 1909.  Charles  J.  Tyler  and  the  plain- 
tiff, as  hosband  and  wife,  entered  Into  a  con- 
tract with  Hugh  Forbla  and  EL  L.  P.  Ector, 
under  the  terms  of  which  the  latter  were,  for 
the  consideration  of  $500,  given  the  exclusive 
right  to  purchase  certain  lands  belonging  to 
the  former,  situate  In  Granite  coun^,  for  the 
sum  of  $12,000.  The  lands  were  owned  in 
part  by  the  husband ;  title  to  the  rest  being 
vested  In  the  plaintiff  In  hw  own  right. 
cmtract  recites: 

"That  the  said  parties  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  $600,  •  *  * 
by  these  presents  do  give,  grant,  and  sell  unto 
the  said  parties  of  the  second  part,  thdr  suc- 
cessors. *  *  *  tiie  wdnaive  right,  privilege, 
and  option  to  pordiaae  the  fbUomng  described 
lands.   •  * 

It  was  stipulated  that  the  obligors  should 
execute  and  deposit  in  escrow  In  the  First 
National  Bank  of  BUssoula  a  warranty  deed, 
with  directions  that  it  be  delivered  to  the 
obligees,  provided  they  should  pay  to  the  bank 
the  atun  of  $11,500  on  or  before  April  1. 1910; 
another  stipulation  providing  that  the  sum 
of  $600  paid  upon  the  execution  of  the  con- 
tract should  be  credited  upon  the  purchase 
price.  Time  was  made  of  the  essence  of  the 
cmitract.  and  it  was  agreed  Uiat,  in  case  the 
obligees  failed  to  pay  the  purchase  price  on 
or  before  the  date  named,  the  obligors  would 
be  entitled  to  withdraw  the  deed  from  the 
bank  and  retain  the  cash  payment  It  was 
further  agreed: 

"That  if  the  said  parties  of  the  second  part 
shall  elect  to  purchase  said  property,  and  pay 
the  said  sum  of  $11,500,  and  accept  the  said 
deed,  then  the  said  parties  of  the  first  part  will 
immediatdy  miit,  deliver,  and  surrender  the  poe- 
sesBion  of  said  prt^terty.'' 

Tyler  died  Intestate  on  January  8,  1910, 
leaving  no  dilldren  or  descraidants  (HC  chil- 
dren; the  sole  h^TS  beAng  hia  widow,  the 
plaintiff,  and  George  M.  Tyler,  a  brother,  mnd 
Elta  Slmoos,  a  nleoe,  the  defendants  hueln. 
In  addition  to  the  lands  subject  to  the  i^ftUm 
contract,  the  decedent  owned  lands  In  Mis- 
soula, county.  TbB  plaintiff  was  appointed 
and  Quallfled  as  administratrix  npon  the  es- 
tate. On  April  1, 1910,  Forbls  and  Ector  d«- 
pcffiited  the  purchase  price  In  accordance  with 
the  terms  of  the  contract  and  rec^ved  the 
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deed'  troita  ttie  bank.  A  pMtten  of  tlie  sooti- 
eya  so  deposited  the  plaintiff  need  to  pay  the 

debts  of  tbe  decedent  and  the  expenses  of  ad- 
ministration. After  allowing  for  these  ex* 
pendltores  and  deducting  $2,800,  the  amount 
the  plaintiff  was  entitled  to  as  the  price  of 
the  lands  htid  In  her  own  tight  which  were 
included  in  the  sale,  there  remains  a  balance 
of  $8,lSl.n.  On  September  28,  1912,  the 
plaintiff  made,  In  writliig,  her  election  to  take. 
In  lieu  of  dower,  one-half  of  all  the  real  es- 
tate of  which  her  husband  died  seised,  claim- 
ing that  her  right  attached  to  the  proceeds 
of  the  sale  of  the  lands  to  Forbls  and  Ector, 
and  thereupon  brought  this  action  to  have 
her  rights  determined.  The  district  court 
sustained  her  claim,  and  awarded  her  a  de- 
cree accordingly.  D^endants  have  appealed. 

[1]  It  Is  conceded  that  the  decree  was  prop- 
er as  far  as  it  awarded  her  dower  In  the 
lands  owned  by  her  bosbond  at  the  time  of 
his  death  not  included  In  the  contract  of  Bale. 
This  concession  Is  necessary,  because  a  wid- 
ow situated  as  is  the  plaintiff  In  this  case 
la  entitled,  under  section  S716  of  the  Revised 
Codes,  to  make  her  Section  to  take  one-half 
of  the  real  estate  remaining  after  the  pay- 
ment of  all  just  debts  and  claims  against  her 
deceased  husband,  in  lien  of  dower  awarded 
her  under  section  8708.  Section  8716  pro- 
vides: 

"If  a  husband  die,  leaving  a  widow,  but  no 
chUdren,  nor  descenwits  of  diildre%  such  wid- 
ow may,  if  die  elect,  have.  In  lieu  of  her  dower 
in  the  estate  of  which  ber  husband  died  seised, 
whether  the  same  shall  have  been  assigned  or 
not,  absolutely  and  in  ber  own  rlgbt.  as  If  she 
were  sole,  one-half  of  all  the  real  estate  which 
shall  remain  after  the  payment  of  all  Just  debts 
and  daims  against  tbe  deceased  hasband;  Pro- 
vided, that,  in  case  dower  in  such  estate  shall 
have  been  already  assigned,  she  sball  make  sucb 
new  election  wittin  two  months  after  bdng  no- 
tified of  the  payment  of  snch  claims  and  debts.'* 

TUm  provision  was  oonsldered  by  this  court 
in  DaUman  t.  Dahlman  et  aL,  28  Mont  373, 
72  Paa  748.  It  was  there  held  that  the  right 
granted  is  abeolnti^  and  Is  wholly  indepmd- 
ent  of  the  right  of  the  widow  to  participate 
in  the  distributlcHi  of  the  estate  as  heir  of  her 
husband.  It  attaches  to  all  lands  falling 
within  the  description  In  section  3708,  unless 
it  has  been  relinquished  In  legal  form.  One 
mode  of  relinqoldmient  Is  by  her  Joining 
with  her  husband  in  a  conveyance  other  than 
a  mortgage. 

[2]  The  question  at  issue  therefore  is:  Did 
the  delivery  by  the  bank  of  the  deed  to  For- 
bls and  Kctor  operate  to  bar  the  plaintiff's 
right?  The  solution  of  this  question  will 
be  reached  when  it  sball  have  been  deter- 
mined what  was  the  legal  effect  of  the  deliv- 
ery of  the  deed  under  the  option  contract 
detaining,  as  It  did,  the  stipulation  for  tbe : 
deposit  of  it  with  the  bank.  Aside  frrau  this 
stipulation,  the  only  right  granted  by  tbe 
option  to  Forbls  and  Ector  was  to  buy  the 
lands  within  a  specified  time.  The  transac- 
tion was  neither  a  sale  nor  an  agreement  to 
selL   The  contract  did  not  grant  a  present 
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Interest  In  the  IflndBt  but  amoontefl  only  to 
a  standing  offer  to  sell  ^riilch  Forbls  and 
Ector  could  elect  to  accept  bnt  were  not 
bound  to  accept  The  thing  of  value  they  ac- 
quired was  the  right  to  have  the  offer  stand 
open  until  the  ezplratl<»i  of  the  time  fixed 
within  which  they  could  make  their  election. 
Tyler  and  wife  were  bound  to  hold  the  offer 
open  for  tbe  time  agreed  upon,  because  they 
had  been  paid  a  consideration  for  so  doing. 
Yet  they  could  not  compel  Forbls  and  Ector 
to  acc^t;  nor  could  they  recover  damages 
for  the  failure  to  do  so.  The  distinction  be- 
tween such  a  transaction  and  an  agreement 
to  sell  was  clearly  pointed  out  In  Ide  v.  Lels- 
er,  10  Mont  5,  24  Pae:  695,  24  Am.  St  Rep. 
17.  Tbe  one  is  the  sale  of  an  optical — an 
executed  contract— which  does  not  become  an 
agreement  to  sell  until  the  Section  has  been 
exercised.  The  other  is  an  executory  agree- 
ment which  either  party  may  require  the 
other  to  perform  according  to  Its  terms.  As 
was  further  pointed  out  in  that  case,  It  may 
be  that  by  an  agreement  of  the  parties,  tbe 
consideration  paid  tor  the  opOaa  may  b» 
come  a  credit  upon  the  purchase  price.  If 
the  purchaser  of  the  option  elects  to  pur- 
chase; but  that  this  is  BO  does  not  change 
the  natare  of  the  transaction.  It  still  re- 
tains Its  distinctive  character  of  an  option 
contract  leaving  ttie  seller  seised  of  the 
lands  as  fully  as  if  the  contract  had  not  been 
made. 

[S]  Not  do  we  think  the  sitnatlon  of  tbe 
title  or  the  relations  of  the  parties  were  al- 
tered by  the  fact  that  the  obligors  agreed  to 
execute,  and  did  execute  and  d^HMit  th» 
deed  in  escrow  in  the  bank. 

"A  grant  takes  effect,  so  as  to  vest  the  inter- 
est intended  to  be  transferred,  only  upon  its  de- 
Uvery  by  tbe  gnntas,"    Bav.  Codes,  S  460S. 

"A  grant  may  be  deposited  by  the  grantor  with 
a  third  person,  to  be  delivered  on  performance 
of  a  condition,  and,  on  delivery  by  the  deposi- 
tary, it  wiU  take  tfect  While  in  tbe  poasesaiAn 
of  tbe  third  person,  and  subject  to  oonditbn,  it 
is  called  an  escrow."*  Section  4699. 

If  tbe  grant  cannot  take  effect  nntU  de- 
livery, the  title  remains  in  the  grantor.  Ful- 
ler V.  HolUs,  67  Ala.  435 ;  Keyes  v.  Meyers, 
147  Oal  70e2,  82  Pac.  304.  If  he  die  before 
the  performance  of  the  condition,  the  title 
necessarily  descends  to  his  heirs,  subject  to 
such  right  as  the  holder  of  the  option  coii- 
tract  has  under  which  the  deposit  was  made. 
Obadwlck  v.  Tatem,  9  Mont  354,  23  Pac.  729 ; 
Flagg  V.  Tenelck.  29  N.  J,  Law,  25 ;  16  Cyc. 
578.  Tbe  title  must  vest  somewhere;  and. 
since  the  decedent  did  not  devest  himself  of 
it  by  bis  contract  it  vested  in  those  who  were 
entitled  under  the  law  to  take  by  succession, 
viz.,  the  helTB.  In  case  of  a  devise  by  a 
testator  of  property  subject  to  such  a  con- 
tract the  devisee  takes  under  tbe  will  sub- 
ject to  be  devested  of  his  title  by  the  per- 
formance of  the  conditlcHi  by  the  obligea 
Chadwick  v.  Tatem,  supra;  Rev.  Codes,  SS 
4749,  4751.  Though,  under  the  law  of  succes- 
sion, the  fa^TB  take  by  the  wiU  of  the  Legia- 
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lature,  Instead  of  flu  BSpnmeA  will  of  the 
decedent,  Qie  rule  Is  Hie  8Bin&  Rev.  Codes, 
117608,7614-7626.  If  tbe  deposit  of  the  ^teed 
had  not  been  made,  and  the  decedent  had 
been  living  when  the  purchase  price  was 
paid,  the  decedent  and  plaintiff  would  have 
been  required  to  execute  and  ddiver  a  deed. 
They  could  have  been  compelled  to  do  bo. 
Ide  V.  Lelser,  suiva.  Bo,  aftw  he  died,  For^ 
bis  and  Ector  would  have  been  entitled  to 
have  the  plalntUT  spedfically  parform  the 
contract  It  follows,  therefore,  that.tiie  de- 
posit of  the  deed  did  not  in  anj  respect 
change  the  relations  of  the  parties  or  give 
Forbia  and  Bctor  any  greater  Tight  than  if 
It  had  not  bem  made.  The  subject  of  the 
contract  remained  the  pnqper<7  <tf  Tjler.  He 
was  seised  of  an  estate  of  iidierttance  In  It 
when  the  cimtract  was  executed,  and  he  was 
80  seised  at  the  date  of  his  death.  At  moat, 
the  nscntion  and  deposit  of  the  deed  was 
but  a  convenient  device  adopted  hy  the  par- 
ties to  avoid  the  necessity  of  coming:  togetbw 
again  when  the  pnrcbase  price  had  beai  paid, 
to  accomplish  its  execution  and  delivny.  Un- 
der the  statnte  supra  (section  4699)  the  deed 
took  effect  npon  its  d^very,  and  served  txr 
actly  the  same  purpose  as  if  it  had  been  both 
executed  and  dellvraed  when  the  purchase 
price  was  paid.  In  the  meantime,  the  hus- 
band having  died  sdsed  of  the  lands  within 
the  meaning  of  the  statnte  (section  3708),  the 
dower  right  of  the  widow  attadied,  and  was 
not  devested  by  the  delivery  of  the  deed. 
That  this  is  so  will  be  made  apparent  by  il- 
lustration: A  decedent  may  be  possessed  of 
a  single  piece  of  land.  It  may  become  nec- 
essary, during  the  course  oC  administration, 
to  seU  the  whole  of  it  to  procure  funds  to 
pay  the  claims  of  creditors  of  the  decedent 
and  the  expenses  of  administration ;  It  being 
of  such  a  character  that  It  cannot  be  divided. 
No  one  would  contend  that,  under  these  cir- 
cumstances, the  proceeds  would  not  be  sttt>- 
Ject  to  the  widow's  right  of  dower.  Again, 
the  plaintiff  signed  the  option.  Under  sec- 
tions 7614  to  7626,  supra,  though  the  deed 
had  not  been  deposited,  she  could  have  been 
compelled  to  make  the  conveyance.  If  it  be 
said  that  this  would  have  barred  her  right, 
the  claim  must  be  justified,  if  at  all,  by  the 
assumption  that  the  option  contract  was  a 
conveyance.  This  we  have  shown  It  was  not. 
We  think  that  the  term  "conveyanoe,"  as 
used  in  the  statute  (section  3708),  means  a 
conveyance  effective  to  transfer  the  title  at 
the  time  It  was  made,  and  may  not  be  con- 
strued to  include  one  which  has  not  become 
effective  until  after  the  rights  of  the  widow 
have  attached. 

[4]  Counsel  for  the  defendants  Invoke  the 
doctrine  of  relation,  and  Insist  that,  In  Order 
to  prevent  the  defeat  of  the  manifest  inten- 
tion of  the  parties,  the  delivery  of  the  deed 
must  be  held  to  relate  to  the  date  of  its  exe- 
cution or  its  delivery  to  the  bank.  The  rule 
oa  this  subject  is  established  In  this  JqrlB* 


dlcttan  the  afcatate  supra  (netlon  409Q. 
The  rule  contefided  for  by  deffsndants  is  a 
fiction  of  law,  appUed  bjr  courts  of  equitgr  in 
exceptional  cases  to  sustain  a  conveyance 
which  would  otherwise  tall  of  Its  purpose^ 
and  ttiua  defeat  the  IntoLtlcni  of  tbB  parties. 
Wheein^t  T.  Wbeeiiight,  2  Man.  446, 8  Am. 
Dec.  66:  Davis  r.  OlaA,  S8  Kan.  106,  48 
Pac.  663;  Smiley  v.  SmUey,  114  Ind.  258,  16 
N.  B.  685;  Gtoodpaster  v.  Leathers,  128  Ind. 
321,  23  N.  B.  1080,  and  BostwiA  t.  M^07. 
62  Cal.  4Sia,  are  Ulustntive  cases.  It  has  ap- 
plication to  cases  in  wlilch  it  is  necessary  to 
opliold  a  right  For  example,  it  might  be 
invoked  to  uphold  Qie  title  in  ForUs  and  Eo- 
tor,  but  canuot  be  Invoked  to  defeat  the  rig^t 
ot  the  plaintUf  whldi  attached  before  the 
seccmd  delivery.  In  Ghadwlck  v.  Tatem,  sn- 
pra,  this  court  refused  to  ap^  it  to  a  caae 
which,  in  all  essential  parttculare^  Is  Id^tical 
wltti  this.  It  held  that  the  provisions  of  the 
statute  which  were  then  in  force  and  whicih 
have  been  brought  forward  into  all  the  Codes 
since  that  time  (Comp.  Stat  1887.  2d  DIv.  U 
461,  468 ;  avU  Code  1895,  Si  1746. 1748 ;  Bev. 
Codes,  II  4748,  4761)  were  cwtroUlng,  and 
that  the  rule  had  no  appllcaticHi.  As  we  have 
already  pointed  out  the  fact  that  the  proper- 
ty Involved  in  that  case  had  been  disposed  of 
by  will,  whereas  in  this  caae  the  decedent  left 
no  wlU.  does  not  dlstmgulsh  that  caae  from 
this. 

We  are  not  now  concerned  about  a  eolation 
of  the  question  whether  the  bank  could  law- 
fully deliver  the  deed  after  the  death  of 
Tyler.  It  did  so.  The  defendants  tacitly 
agree  that  Its  action  was  lawful.  This  being 
80  regarded,  and  the  doctrine  of  relation  hdd 
inapplicable,  the  plaintiff  Is  clearly  entitled 
to  her  dower  in  the  proceeds  <^  the  sale,  be- 
cause her  right  attached  before  title  deed  be- 
came effective. 

The  Judgment  la  afSnned. 

Affirmed. 

HOLLOWAT  and  BANNBB,  JJ.,  oweor. 


KERffrmS  T.  GOLBHAN.  (So.  8431) 
(Supreme  Court  of  Mtmtana.    Dee.  8,  1914,) 

1.  JUDOICENT  (I  189*)  — DEfATJI.T— RELIXr  — 

Statutx. 

Though  It  appears  afflrmativelv  that  a  de- 
fault judiinent  results  from  mistake,  surprise, 
or  excusable  neglect,  the  granting  of  relief  un- 
der Rev.  Codes,  |  6689,  U  in  the  sound,  legal 
discretion  of  the  court,  and  cannot  be  demanded 
as  of  right 

[Ed.  Note.— For  other  cases,  gee  Judgment 
Cent  Dig.  II  266-268 ;  Dec.  IMg.  |  139.*] 

2,  Judgment  (|  139*)— Opening  Defatjliv- 
Grounds. 

Wliere  the  summons  was  served  on  Jom 
6th  and  defendant's  connsel,  on  motion  to  open 
a  default  Judgment,  allied  that  he  "believed 
in  good  faith  that  Monday  June  30th  was  the 
last  day  on  which  defendant  could  answer  or  de- 
mur," without  any  explanation  for  the  miatake, 
and  when  be  leanisd  that  default,  had  been  tak- 
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•n,  did  not  move  to  set  It  aside  imtll  12  daja 
later,  after  the  decree  had  been  entered,  it  waa 
no  abase  of  discretion  tor  the  trial  court  to  deny 
tlw  motion.  • 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  H  265-268:  Dec.  Dig.  |  139*1 

8.  Ganoblutioh  of  Instbchzhts  (1  27*)— 
RiOHT  OF  Acnon— GKAirroB  vzth  Wabban* 

TT,' 

Where  plaintiff  boaght  a  piece  of  land  with- 
out notice  of  an  anrecorded  mortgage,  which 
was  soon  after  recorded,  and  deeded  it  warrant- 
ing the  tiHe  against  incumbrances,  he  can  there- 
after maintain  an  action  to  cancel  the  mortgage, 
as  he  comes  within  the  provislona  of  section 
6115,  Rev.  Codes,  providing  that  a  person 
against  whom  a  written  instrument  is  void  or 
voidable  may  have  it  canceled  if  there  is  rea- 
sonable apprehen^on  that  It  may  cause  him 
seriooa  injury. 

[Ed.  Xote.— For  other  cases,  see  Cancellation 
of  lostruments.  Cent.  Dig.  H  3&-42;  Dec  Dig. 
f  27.*] 

4.  Cancellation  or  iNnBUMuiTB  (|  60*)  — 

JUDQUBNT— PEBVOBHAKCB. 

In  a  decree  canceling  a  mortgage  of  record, 
Ihe  court  might  properljr  appoint  a  commission- 
er to  perform  the  service,  but,  defendant  can- 
not object  that  the  county  clerk  was  dedignated. 

[Ed.  Note.— For  other  cases,  see  Caocellation 
of  Instruments,  Cent  Dig.  SI  127-129;  Dec. 
Dig.  S  60.*] 

Appeal  from  District  Court,  Missoula  Coun- 
ty ;  John  E,  Patterson,  Judge. 

Action  by  Rudolph  F.  Eersten  against 
Charles  E.  Coleman.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Woody  &  Woodr,  lit  Missoula,  for  appel- 
lant WUUam  Wayne,  of  Miasoola,  for  re- 
spondent 

HOLLOWAT,J.  In  Bq»teiiiber,  1911,  B.  F. 
Kexsten  became  tbe  owner  ol  certain  real 
estate  In  Mlsaoula  county.  In  June  preced- 
ing. Ills  predeoessor  bad  execoted  and  dellT- 
eted  to  a  D.  Col«nan  a  mortgace  upon  the 
same  property,  bnt  the  mortgaae  was  not 
placed  on  record  until  April,  1912.  Kersten 
sold  tbe  proper^  to  tbe  W.  H.  Smead  Com- 
pany, and  executed  and  d^Teied  a  deed 
containing  a  covenant  of  warranty  against 
incumbrances  (exc^  a  mortage  placed 
tbereon  by  bimselO.  After  the  tranafSer  to 
the  Smead  Company,  Eersten  cmnmenced 
tbls  salt  to  bare  the  Colanan  mortgage  can* 
celed  and  sattefled  of  reoord.  Service  of 
summons  was  completed  on  June  ftth.  On 
June  27th  the  default  of  defmdant  was  en- 
tered for  his  failure  to  appear.  On  July  11th 
proof  was  made  and  a  decree  rendered  and 
entered  In  favor  of  plaintiff  agreeable  to  the 
prayer  of  tiie  complaitot  On  July  12th  coon- 
ael  for  defendant  moved  to  set  aside  the  de- 
cree, TBcnte  the  default,  and  permit  a  pro- 
posed answer,  which  was  tendered,  to  be  filed. 
Tbe  motion  was  denied,  and  defendant  ap- 
pealed from  the  jadgment  and  from  the  order. 

[11  When  one  who  la  In  default  applies  to 
tile  court  for  relief,  it  Is  Incumbent  upon  blm 
to  diow  afarmatively  that  the  default  re- 
sulted from  mistake,  inadvertence,  surprise, 


or  excusable  ne^ect,  and  even  when  sndi 
ahowli^  is  made,  relief  mi^  be  granted  aa 
a  matter  of  grace,  but  cannot  be  demanded 
as  a  matto"  of  rl^t;  In  other  words,  the 
statute  refera  tbe  subject  to  the  sound,  legal 
discretion  ot  tbe  trial  court.  Rev.  Codes, 
f  6689.  TbB  statute  has  made  tbe  very  llb< 
eral  allowance  of  20  days  after  service  of 
summons,  within  irtildi  a  defendant  may 
make  bis  appearance  in  tiie  district  court, 
and  tbe  etrcumstances  of  any  given  ease  must 
be  meet  extraordinary  to  excuse  a  failure 
to  appear  within  that  time.  Generally  speak- 
ing, it  is  the  policy  of  the  law  that  every 
cause  shall  be  determined  upon  *lts  merits, 
bnt  this  policy  does  not  give  countenance  to 
inexcusable  negligence,  the  result  of  which 
Is  to  prolong  litigation  unnecessarily. 

[2]  In  the  affidavit  supporting  tbe  motion 
to  set  aside  the  default,  counsel  sets  forth 
that  service  of  summons  was  made  on  June 
etb,  but  that  he  "beUeved  in  good  faith  that 
Monday,  June  30th,  was  the  last  day  on 
which  the  defendant  could  appear  and  file 
a  demurrer  or  answer,"  and  that  on  June 
30th  he  was  informed  that  default  bad  al- 
ready been  entered.  We  are  left  altogether 
in  the  dark,  as  was  the  district  court,  as  to 
the  process  by  which  counsel  reached  the 
conclusion  tiiat  20  days  from  June  6th  In- 
cluded June  30th,  and  no  suggestion  Is  offer- 
ed that  the  oversight  if  such  it  was,  was  oc- 
casioned by  sickness,  absence  from  hcMne,  or 
even  a  press  of  other  buaineas.  Indeed,  there 
is  not  any  excuse  (^ered  at  all.  On  the  con- 
trary, counsel  makes  It  appear  affirmatively 
that  although  he  knew  of  the  default  on 
June  30th,  he  did  not  move  to  have  it  set 
aside  until  July  12th,  after  formal  proof  had 
been  made  and  the  decree  had  been  entered. 
It  is  elementary  in  this  state  that  one  In  de- 
fault must  move  to  set  It  aside  at  the  earliest 
moment  practicable.  Bowen  v.  Webb,  34 
Mont  61,  86  Pac  730;  Swilling  v.  Cotton- 
wood Lend  Co.,  44  Mont  839,  110  Pac.  1102. 
Defendant's  failure  to  excuse  his  defanU, 
In  the  first  instance,  and  his  delay  in  apply- 
ing for  relief  after  notice,  fully  justified  the 
trial  court's  ruling.  Sdlley  v.  Babcock,  39 
Mont  536,  104  Pac.  677;  Pearce  v.  Butto 
Electric  Ry.  Co.,  40  Mont  321,  106  Pac.  S63. 

[3]  Tbe  appeal  from  the  judgment  pre- 
sents tbe  Question:  May  Eersten,  after 
be  has  parted  with  title  to  tbe  proper^, 
maintain  this  suit?  The  land  Incumbered 
by  the  Coleman  mortgage  is  not  involved. 
The  subject-matter  of  tbls  litigation  Is  the 
cancellation  of  the  mortgage,  and,  though 
plaintiff  has  parted  with  the  title  to  the  real 
estate,  bis  interest  in  having  the  record  clear- 
ed of  this  Incumbrance  is  sufficient  to  enable 
bim  to  prosecute  this  suit.  30  Cyc.  30.  Sec- 
tion 6116,  Revised  Codes,  provides: 

"A  written  instrument,  in  respect  to  which 
tfaere  is  a  reasonable  apprehension  that  if  left 
outstanding  it  may  cause  serious  injury  to  a 
person  against  whom  it  is  void  or  voidable. 
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mar,  m>on  hia  awUeatUu,  be  w  a4JiidMd«  anA 
ontarra  to  be  deiiTered  op  or  canceled." 

Kersten's  warranty  deed  boond  Urn  to  hold 
the  Smead  Company  harmless  from  the  opera- 
tion of  this  i^OTtgage.  He  coold  not  compel 
his  grantee  to  bring  this  salt,  and  so  long  as 
the  mortgage  was  extant,  his  lliU»lllty  c<mtlnu- 
od.  The  Smead  Company  could  properly  call 
upon  him  to  clear  the  title  to  the  land,  and 
unless  he  can  now  maintain  this  salt,  his 
only  other  recourse  Is  to  pay  the  mortgage 
which,  as  to  him.  Is  T<tfdable  If  not  void. 
He  alleges  In  his  complaint  that  at  tlu  time 
he  purchased  the  prt^perty  he  bad  no  notice 
or  knowlet^  of  this  outstanding,  unrecorded 
mortgage,  and  If  tbSs  is  true,  then  sudi  mort- 
gage was  and  is,  as  to  him,  absolutdy  toM. 
Bev.  Codes.  {  4684.  In  our  oi^nion,  section 
61iS  above,  was  intoided  to  corer  such  cases 
as  this,  as  well  as  analogous  ones.  The  fol- 
lowing authoritleB,  thousJi  not  directly  In 
point,  shed  light  upon  the  principle  In- 
volved:. 6  Oyc.  319,  Title  "Parties";  Glfford 
V.  Workman,  IS  Iowa,  M;  1  Story,  Equity 
JurisprndenoB  ClOth  Ed.)  {  091. 

[4]  The  decree  is  not  open  to  objection  be> 
cause  the  county  clerk  la  directed  to  cancel 
the  mortgage  of  record.  Tbe  tilal  ooort  mlf^t 
properly  have  appointed  a  CMnmlssloner  to 
perform  the  service,  but,  if  the  clerk  pro- 
ceeds, this  defendant  Is  not  In  position  to 
ccmiplaln  that  some  one  else  ought  to  have 
been  selected. 

The  Judgment  and  mrder  are  affirmed. 

Affirmed* 


BRANTLY,  a  J.,  and  SANNBB,  J.,  con- 
cur. 


WOOLLEY  T.  TAYLOR  et  al.  (No.  2SSS.) 

(Supreme  Court  of  Utah.    Dec.  1,  1914.) 

1.  Deeds  (S  208*)— Dklivebt— Bvidewce. 

Bvidence  held  to  show  the  delivery  of  a  deed 
by  a  fother  to  his  daughter,  thot^h  the  Icstru- 
ment  was  not  recorded  until  after  tbe  father's 
death,  and  up  to  that  time  he  exercised  acta  of 
ownership  over  the  proper^. 

nSd.  Note.— For  other  cases,  see  Deeds.  Cent 
Dtg.  S8  625-632;  Dec  Dig.  | 

2.  Giire  (5  U*)— "Gnrr  Iwteb  Vivos." 

If  the  donor  makes  unconditional  delivery 
and  parts  with  all  present  and  future  contxtu 
and  dominion  over  the  property,  there  la  a  con- 
summated and  valid  "gift  inter  vivos,"  though 
present  enjoyment  be  postponed. 

[Ed.  Note.— For  other  casea,  see  Gifts,  Cent. 
Dig.  i  9;  Dec.  Dig.  {  11.* 

For  other  deSnitions,  see  Words  and  Pbraaes. 
First  and  Second  Series,  Gift  Inter  Vivos.] 

3.  Gifts  (8  19*)— Gars  Inisb  Vivos— Deliv- 

EBT. 

To  constitute  a  valid  gift  inter  vivos,  deliv- 
ery need  not  be  made  to  the  donee  personally, 
but  may  be  made  to  a  third  person  as  agent  or 
trustee  for  the  use  of  tbe  donee  (citing  Boyle, 
Adm'r.  V.  Dinsdale.  143  Pac  136). 

gSd.  Note.— For  other  cases,  see  Gifts,  Cent 
.  K  34,  38;  Dec.  Dig.  S  1^.*] 


4.  Girrs  (t  48*}  —  Gxsrs  Inrm  Vivos  —  Evi< 
dence— SnrnoiBHCT. 

Evidence,  in  an  action  for  corporate  stock, 
hel4  to  shOT  that  deceased  made  a  valid  gift  in- 
ter vivos  of  the  stock  to  his  daughter,  delivering 
it  to  a  banker  to  hold  for  her. 

[Ed.  Note.— For  other  cases,  see  Gifts,  C3uit 
Dig.  S§  95-100;  Dec  Dig.  {  49.*] 

5.  EXECUTOBS  AND  AdIUNISTBATOES  (|  450*) — 

Actions  bt  Adkiristbatobs — Evidence — 
Dauaobs. 

In  an  action  by  an  administrator  to  recover 
the,  value  of  furniture  belonging  to  his  intestate 
which  the  intestate's  daughter  gave  to  def«id- 
ant,  evidence  held  not  to  show  that  an  award  of 
$76  was  insufficient 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  ff  185a-1876; 
Dec.  Dig.  i  4B0.*] 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  G.  Armstrong,  Judge. 

Action  by  Edwin  T.  WooUey,  administrator 
of  the  estate  of  Moses  Davis,  deceased, 
against  Joseph  B.  Taylor,  who  died  pending 
the  action,  which  was  revived  against  Alma 
O.  Taylor,  and  another,  hia  executors.  From 
a  judgment  for  d^endanto,  sAolntur  appeala. 
Affirmed. 

BawUnsi  Bay  &  Bawllna,  of  Salt  Lake 
City,  for  appellant  Young,  Snow  &  Ash- 
ton,  of  Salt  Lake  Cl^,  for  respondents. 

STRAUP,  J.  This  acUon  involves  the  own- 
ership of  real  estate  lo  Salt  Lake  City,  of 
shares  of  the  capital  stock  of  the  Utah  or 
tltah-Idabo  Sugar  G<nnpany,  and  a  few 
shares  of  the  capital  stock  ta  an  orchard 
company  at  Provo.  Moses  Davis,  a  widower 
redding  at  Salt  Lake  City,  had  but  one  sra, 
David  J.  I^vis,  and  but  one  daughter,  Radiel 
S.  Davis,  both  of  whom  were  over  tbe  age 
of  21  years.  He  purchased  tbe  real  estate 
on  the  ISth  of  August,  1900.  A  warranty 
deed  of  conveyance  was  then  made  In  his 
name  and  delivered  to  him.  He  took  possee- 
slon  of  the  property,  and,  wltb  his  daughter, 
occupied  it  On  the  let  <tf  September,  1900, 
he.  by  wananty  deed,  conveyed  It  to  Ills 
daughter.  They  cootlnQed  to  oocutiT  the 
pnqterty  until  bis  deaOi  on  the  14th  of 
Mardi,  1900.  The  deed  fn»i  him  to  Us 
daughter  was  not  recorded  until  the  16th  of 
March,  1900,  tbe  next  day  after  his  death. 
In  1907  he  was  the  ownw  of  shares  of  tbe 
ca^tal  stock  of  the  Utah  ta  Utah-Idaho  Sug> 
ar  Company  and  shazee  of  Bto(^  of  other 
industrial  corporations.  He  then  Indorsed 
in  blank  S46  preferred  and  345  common 
shares  of  stock  of  tiie  sugar  canpaigr  and  a 
few  shares  of  the  onhard  company,  placed 
them  in  an  envelope,  indorsed  thereon  a  de- 
scription of  Its  omtents  descrlbii^  tbe  kind 
and  number  of  ^res  of  stock  and  steting 
that  they  were  "tbe  pnverty  of  Ba^l  & 
Davis,"  his  daughter,  signed  the  Indorsement 
delivered  the  envelope  containiiig  the  stock 
to  hifl  banker  at  Salt  Lalm  City  with  direc- 
tions to  deliver  it  to  his  daughter  after  bis 
death.    He  similarly  placed  5^  shares  of 
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sugar  stock  and  shares  of  stock  of  other  cor- 
porations In  another  envelope  with  similar 
Indoia^ents,  delivered  it  also  to  the  banker, 
with  directions  to  be  delivered  after  his 
death  to  David  J.  Davis,  his  son.  Such  de- 
liveries were  made  by  the  banker  after  the 
death  of  Moses  Davis.  After  his  death,  and 
on  the  3l8t  day  of  March,  1909,  Badiel  S. 
Davis,  nnmarrled,  by  warranty  deed,  con- 
veyed the  real  estate  to  Joseph  B.  Taylor. 
The  deed  was  not  recorded  until  the  2d  of 
May,  1910.  She  also,  on  the  26th  of  May, 
1910,  indorsed  and  delivered  to  Taylor  the 
shares  of  stock  theretofore  delivered  to  her 
by  the  banker.  She  also  transferred  to  Tay- 
lor the  household  furniture  on  the  premises 
occupied  by  her  and  her  father.  Now  the 
administrator  of  Moses  Davis,  claiming  that 
his  Intestate  at  the  time  of  his  death  was  the 
owner  of  tlie  real  estate,  the  shares  of  stock 
delivered  to  Hachel  S.  Davis,  and  of  the  fur- 
nltare,  seeks  by  this  action  to  recover  them 
from  Taylor.  Taylor  died  pending  the  ac- 
tion. His  executors  were  substituted  as  de- 
fendants. The  court  denied  plaintifrs  de- 
mands as  to  the  real  estate  and  stock,  but 
granted  them  as  to  the  famltare,  and  gave 
plaintiff  judgment  for  $76,  its  value.  The 
plaintiff  appeals. 

[1]  Taylor  was  not  a  purchaser  for  value. 
The  pnnterties  were  conveyed  and  transfer- 
red to  him  by  Bachd  S.  Davis  as  mere  gifts. 
Hie  case  turns  on  questions  of  delivery  of 
the  deed  and  of  the  stock  by  Moses  Davis 
to  Badiel  S.  Davis.  If  sufficient  and  com- 
plete deliveries  were  made  by  him,  then 
she,  as  against  the  plaintiff  who  does  not  re- 
ly <m  fraud,  or  that  the  deliveries  were  made 
to  cheat  or  affect  then  existing  creditors, 
acquired  title;  otherwise,  not.  Hie  court 
found  good  and  sufficient  deliveries  were 
made.  These  findings  are  assailed.  As  to 
die  deed  from  Moses  Davis  to  Radiel,  there 
Is  this:  When  he  purchased  the  property  he 
stated  that  he  was  buying  It  for  bis  daugh- 
tetf  and  after  he  had  purchased  It  that  he 
"would  leaTe  it  to  her."  After  his  purdiase 
he  talked  wiUi  the  conveyancer  and  express- 
ed an  Intention  to  give  the  property  to  his 
daughter,  but  to  retain  a  life  estate,  and 
expressed  a  wish  to  make  a  deed  and  "put 
it  away"  until  he  was  dead,  when  his  daugh- 
ter could  get  it.  The  conveyancer  Informed 
him  such  a  deed  would  not  be  good,  and 
that: 

"Unless- you  deliver  the  deed,  she  can't  get  any 
title;  you  must  deliver  the  deed  to  her  now; 
then  she  can  do  as  she  wants  with  It— put  it 
away  or  deatroy  it,  or  anything  else." 

The  father  and  daughter  were  both  pres- 
ent The  conveyancer  thereupon  drew  a  war- 
ranty deed  conveying  the  property  to  the 
daughter  by  the  father.  The  father  signed 
and  acknowledged  It,  and  then  in  the  pres- 
ence of  the  conveyancer  handed  It  to  his 
daughtec.  After  that,  improvements  were 
made  on  the  property  and  were  paid  for  by 
Um.  He  and  Ills  daughter  lived  on  the  prop* 


erty  for  more  than  eight  years  and  until  he 
died,  she  keeping  house  for  him  and  caring 
for  him.  During  all  that  time  the  property 
was  Insured  and  assessed  in  his  name,  and 
an  insurance  and  taxes  paid  by  him.  There 
Is  testlnuny  that  the  daughter  in  1908  said 
that  her  &ther  "ought  to  leave  me  the  proih 
erty,"  and  after  his  death,  "I  am  glad  father 
left  me  the  home."  Upon  these  facts,  and  the 
fact  that  the  deed  was  withheld  from  record, 
the  plaintiff  urges  nondelivery  of  the  deed  by 
her  father  to  her,  and  that  it  was  not.  nor 
intended  to  be,  a  grant  In  pneeend.  The 
testimony  of  the  conveyancer,  Rowing  an  ao* 
tual  and  manual  handing  of  the  deed  by  the 
father  to  bis  daufditer  without  reservatlona 
or  restrictions  of  any  kind,  is  not  disputed. 
There  is  no  evldrace  to  show  that  tlie  &tber 
thereafter  had  the  deed  In  bis  possession,  or 
that  he,  at  the  time  of  Its  deUvny,  or  there- 
after, xeserred  or  enrdsed  moj  control  ot 
domlnkni  whatever  over  it.  ISie  deed  on  Its 
face  Is  an  absolute  eonveyanoe  <tf  the  fte  and 
warranty  of  title  frcnn  him  to  ber.  There  Is 
no  evidence  to  show  that  it  In  fkct  was  not 
what  It  on  Its  face  pnrports  to  be.  Tme,  It 
was  not  recorded  until  after  the  father's 
death.  Ibat  la  a  chrcnmstance  bearing  on 
the  aneetlon  defllvexy  and  Intent;  but  it 
does  net.  In  and  of  ItseUi  show  nondellvexy, 
or  dliKHrove  the  direct  evidence  of  delivery. 
That  the  father,  after  the  deed  was  madc^ 
paid  the  taxes  and  insurance'  and  paid  tor 
the  improvements  Is  evidence,  considered 
itself  at  nuwe  or  lees  widgbt,  of  ownei^ 
ship  or  of  some  right  In  him.  But  as 
to  that  the  rstation  (tf  the  parties  must 
be  considered,  he  a  widower  with  s<Hne 
means,  she  his  daughter  withoat  means,  and 
his  only  dependoit,  living  wifli  him,  keeping 
himse  f6r  him,  and  caring  for  him.  Under 
sndb  circumstances,  the  father  llvtng  <m  the 
premises  and  making  such  payments  is  not 
inconsistent  with  ownership  of  the  property 
In  her.  That  was  but  natural  for  a  father  to 
do  for  his  daughter,  and  la  unlike  a  case  of  a 
claimed  grant  in  praeaenti  to  a  stranger 
where  the  grantor  remained  in  possession, 
improved  tlie  property,  and  paid  the  taxe& 
We^  therefore,  think  the  daughter  had  title 
and  hence  conveyed  title  to  Taylor.  Wilsoi 
V.  WUson,  32  Utah,  160,  80  Paa  643. 

[2-4]  Now,  as  to  the  'shares  of  stock.  Be- 
caose  the  father  directed  the  banker  not  to  de- 
liver the  stock  to  Ms  daughter  until  after  the 
father's  death ;  because  he,  after  he  had  de- 
livered It  to  the  banker  and  until  the  father's 
death,  collected  and  used  the  dividends  paid 
on  the  ato<^ ;  because  when  changes  were 
made  in  the  sugar  company  and  new  certifi- 
cates issued  for  old,  he  took  the  stock  from 
the  envelopes,  exchanged  It,  and  replaced  It 
with  the  new— the  claim  la  made  of  nonde> 
livery  of  the  stock  and  want  of  a  anient 
transfer  beyond  the  control  and  dominion  of 
the  fatlier,  and  that  hence  hc^  at  his  death, 
was  atlU  the  owner  of  it  That  a  oonsummat- 
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ed  and  ralid  ^ft  Inter  vfvoa  wltb  a  postpone- 
ment of  present  enjoyment  may  be  made  can- 
not be  doubted,  It  the  donor  makes  uncondi- 
tional dellTery  and  parts  with  all  present 
and  future  control  and  dominion  orer  the 
property.  Bostwlck  v.  Hahaf^.  48  BClch.  342, 
12  N.  W.  192:  McNany  t.  HcAndrew.  9S  Wis. 
62.  73  N.  W.  816 ;  Talbot  v.  Talbot,  32  R.  I. 
72,  78  AU.  530,  Ann.  Cas.  19120,  1221 ;  Cal- 
king T.  Bnuitable  Bdg.  ft  <L.  Abb's,  etc,  126 
Cal.  631,  09  Pac.  30;  Smith  t.  Tonngblood, 
68  Ark.  255,  58  S.  W.  42.  Su«h  deUrery  need 
not  be  made  to  the  donee  personally.  It  may 
be  made  to  a  third  perscm  as  agent  or  trustee 
for  the  ose  the  donee.  Boyle,  Adm'r,  t. 
Dlnsdale.  143  Pac.  136 ;  20  Gyc.  1198.  It  was 
so  made  here.  That  the  trustee,  the  banker, 
was  not  to  make  delivery  to  the  donee  until 
the  death  of  the  donor,  did  not  destroy  the 
validity  of  the  gift  Bostwlck  v.  Hahaffy, 
supra ;  14  A.  ft  B.  BnCT.  U  (2d  Ed.)  1026. 

Now  does  the  evidence  show  that  the  fa- 
ther, the  donor,  when  he  delivered  the  stodi 
to  the  banker,  made  an  nncondlUonal  deliv- 
ery and  parted  with  all  present  and  future 
control  and  dominion  over  the  prt^rty?  It 
is  claimed  he  did  not:  (1)  Because  h^  after 
the  dellvei?  to  the  banker,  made  an  exchange 
of  the  stock.  But  that  exchange  was  made 
necessary  on  account  of  a  change  in  the  com- 
pany. What  the  donor  did  in  such  particular 
was  but  to  protect  and  safeguard  the  prop- 
erty, and  was'  not  InconslsteDt  with  an  abso- 
lute delivery  and  parting  of  title.  (2)  That 
be,  after  delivery,  collected  and  used  the 
dividends  on  the  stock.  That  Is  sufficiently 
answered  against  appellant's  contention  In 
the  cases  of  Boyle,  Adm'r,  v,  Dinsdale,  su- 
pra, Calkins  V.  Equitable  Bldg.  ft  L.  Ass'n, 
etc.,  supra,  and  McNally  v.  McAndrew,  su- 
pra. (3)  Because  of  the  testimony  of  the 
t>anker,  who,  in  response  to  the  question  ask- 
ed him  on  cross-examination,  "he  [the  father] 
retained  the  right  at  all  times  to  come  to  you 
and  withdraw  those  escrows  ?"  answered 
"I  assumed  that ;  that  he  had  that  right  Q. 
But  you  did  permit  him  to  do  It  on  a  former 
occasion  ?  A.  On  one  occasion,  possibly  twice." 
He  further  testified  that  the  daughter  on  that 
occasion  may  have  come  to  the  bank  with 
the  father,  but  that  she  did  not  come  to  the 
desk  where  the  witness  was.  On  redirect 
he  was  asked  and  answered: 

"UpOD  what  do  you  base  your  statement  70U 
presumed  Mr.  Davis  [the  father]  had  the  right 
uf  recalling  or  withdrawing  those?  A.  Because 
I  let  him  do  it.  Q.  Vou  let  him  do  it  on  one 
or  two  occaaioiiB  when  he  made  exchange  and 
broui;bt  back  other  stock?  A.  Yes;  he  said  he 
wanted  to  make  some  change  in  the  stock,  is 
my  recollection.  •  •  •  Q.  Was  anything 
said  by  Mr.  Davis  at  any  time  when  he  left 
those  envelopes  that  he  reserved  the  rli^ht  to 
withdraw  them?  A.  Not  to  my  recollection. 
Q.  You  merely  concluded  that  he  had  the  right, 
being  the  donor,  and  let  him  exercise  the  right? 
A.  Correct." 

It  'is  thus  ai^rent  that  the  statement  of 
the  witness  that  the  father  "retained  the  right 


to  withdraw  the  escrows"  was  based,  not  on 
anything  said  or  done  by  the  donor  when  the 
stocks  were  left  with  and  accepted  by  the 
witness,  but  on  his  mere  assumption  that  the 
donor  thereafter  made  the  ezdumge,  not  ct 
certiflcates  of  stock  In  one  c<mipany  tor  those 
of  another,  but  stot^s  representing  one  and 
the  same  Interest,  made  necessary  an  account 
of  a  change  or  merger  ot  companies.  We, 
therefore,  think  the  gift  good,  and  that  title 
passed  from  the  father  to  the  dani^ter  and 
hence  from  her  to  Taylor. 

[I]  The  court  found  that  the  famifure 
whi6h  the  daughter,  after  the  father's  death, 
assigned  and  transferred  to  Taylor,  and 
which  was  later  sold  by  him,  was  the  prop- 
erty of  the  father  at  the  time  of  his  death, 
and  gave  the  plaintllT  Judgmrat  tor  975,  its 
value.  The  plaintiifl  contends  that  the  value 
was  greater,  and  hence  that  he  mta  entitled 
to  a  greater  judgment,  the  amount  prayed 
for,  $350.  Both  parties  concede  that  the  evi- 
dence as  to  qnantity.  quall^,  and  value  of  the 
furniture  was  very  uncertain  and  Indeflnite. 
The  appellant  says  "it  was  impractical  to 
arrive  at  Its  actual  value  at  the  date  of  its 
conversion,"  when  sold  by  Taylor,  and 
states  that,  "under  the  evidence,  it  was 
shown  that  the  value  of  the  furniture  was 
considerably  in  excess  of  the  amount  prayed 
for."  But  he  does  not  point  or  refer  us  to 
anything,  except  a  check  given  by  the  father 
for  $133.40  to  a  furniture  company  In  1899, 
10  years  before  his  death,  but  which  does  not 
disclose,  nor  Is  It  otherwise  shown,  what  It 
was  given  for,  two  checks  to  another  furni- 
ture company,  one  In  1905  for  $56.50  for  a 
range  and  linoleum,  and  one  in  1905  for  f 7S.- 
15  for  a  carpet,  and  still  another  In  1905  for 
$38  for  a  china  closet  Such  evidence,  wltb 
no  proof  what  the  one  check  was  given  for, 
or  what  the  condition  of  the  range,  cari)et, 
or  china  closet,  purchased  five  years  before 
the  father's  death,  was  at  the  time  of  his 
death,  or  when  received  and  sold  by  Taylor, 
or  what  furniture  in  fact  was  received  or 
sold  by  him,  certainly  Is  not  sufficient  to  over- 
throw the  court's  finding. 

We,  therefore,  think  the  Judgment  should 
be  affirmed,  with  costs.    Such  Is  the  order. 

McCABTY,  C.  J.,  and  FRICK,  concur. 


ROULEAU  V.  CONTINENTAL  LrFE  INS. 
ft  INV.  CO.   (No.  2602.) 

(Supreme  Court  of  Utah.   Dec.  1,  1914.) 

1.  InsuBANCE  (I  668*)— Oawcellatioh— Rein- 
statement—Questions  FOB  JtJBT. 

In  an  action  to  recover  on  a  life  insurance 
policy,  evidence  as  to  plaintiff's  receipt  of  a 
notice  of  cancellation  of  the  policy  had  anffl- 
cient  to  take  the  question  to  the  Jury.t 

[Ed.  Note.— For  other  cases,  see  InsurancfL 
Cent  Dig.  H  1656.  1782-17T0;  Dec.  Dig.  | 
668.*] 
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2.  IHSDBARCE  (f  337*>-COHDITIOKAL  EXTBN- 

BiON  OF  Tn«  TO  Pat  Pbekiuk— Goupu- 

ANCE— New  CoNDiTions. 

Where  the  asaigaee  of  the  insured  requests 
an  extension  of  time  to  pay  a  premium  upou  a 
Hfe  Insurance  polk?  and  the  company  grants  the 
request,  provided  the  Interest  on  a  policy  loan 
be  paid  at  oniee  and  a  note  given  for  the  pre- 
mium, and  the  conditions  are  complied  with, 
the  company  cannot  afterwards  impose  addi- 
tional conditions  such  as  a  certificate  of  good 
health  and  making  an  application  for  reinstate- 
ment 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  IS  914,  10S4;  Dec.  Dig.  (  367.*] 

8.  INBUBAHCE  (J  668*)  —  PATKKNT  OV  POLTOT 

Loaned — "At  Once. 

Where  an  extension  of  time  to  pay  a  pre- 
mium on  a  life  insurance  policy  was  granted, 
providing  the  interest  on  a  policy  loan  be  paid 
"at  once,"  evidence,  la  an  action  to  recover  on 
the  policy,  held  snflBclent  to  take  the  question  to 
the  jury  whether  the  payment  was  made  at 
once ;  *  'at  once*  meaning  'within  a  reason- 
able time.'" 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  U  1556,  17S2-1770;  Dec.  Dig.  { 
668.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  fleriee.  At  Once.] 

Appeal  ttom  District  Court,  Salt  Lake 
County ;  Geo.  Q.  Armstrong,  Judge. 

Action  by  Orphtr  Bonleati  against  the  Con- 
tinental Ute  Insnrance  ft  Investment  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

H.  C.  Edwards  and  D.  H.  Tbomas,  both  of 
Salt  Lake  City,  for  appellant  Booth*  Lee, 
Badger,  Rich  &  Parke,  of  Salt  Lake  dty,  for 
respondent 

STRADP,  J.  This  action  was  brongitat  to 
recavKt  on  ■  life  Insurance  policy.  The  de- 
fendant, on  the  2d  ot  Octi^r,  1905,  insured 
the  life  of  one  Oliver  Jasmin  for  f5,000.  The 
policy  provided  tor  cash  loans  to  be  made  by 
the  company^  an  allowance  of  30  days'  grace 
for  payment  of  premiums,  and  for  zelnstate- 
ment.  the  latter  being; 

"Reinstatement  Should  this  policy  become 
void  by  reason  of  the  nonpayment  of  any  pre- 
miam,  or  of  any  ia^ebtedness  or  interest  there- 
on, it  may,  unless  prevloasly  surrendered  to 
the  company,  be  reinstated  at  any  time  within 
three  years  after  such  default,  upon  the  insured 
furnisaing  evidence  of  insurability  satisfactory 
to  the  company,  and  paying  all  Indebtedness 
and  arrears  of  premiums,  with  interest  thereon 
at  a  rate  not  exceeding  6  per  cent  per  an- 
num." 

The  policy  was  assignable.  It,  with  the 
knowledge  and  consent  of  the  company,  was 
assigned  by  the  Insured  to  the  plalntUT,  who 
bad  paid  or  advanced  about  all  the  premi- 
ums paid  on  the  policy,  and  who  otherwise 
had  rendered  the  Insured  Qnanclal  assistance. 
Both  the  plaintiff  and  the  Insured  resided  lu 
Butte,  Mout;  the  company  at  Salt  Lake  City, 
where  was  its  principal  place  of  business. 
On  September  16,  1911,  there  was  due  on  the 
policy  an  annual  premium  of  $190.40.  Prior 
thereto  the  plaintifl,  or  the  insured,  or  both, 


liad  borrowed  from  the  company  $480,  the 
full  amount  of  the  then  loan  value  of  the 
policy.  The  premium  due  September  16, 
l&ll,  was  not  paid  on  that  date.  Under  the 
terms  of  the  policy,  the  last  day  of  grace  to 
make  such  payment  was  October  16,  1911. 
On  the  80tb  of  September,  1911,  the  manager 
of  the  company  at  Salt  Lake  City  wrote  the 
plaintiff  at  Bntte  reminding  him  that  the 
premium  had  not  been  paid,  and  stated: 

"I  write  you  personally,  because  it  is  not 
the  wish  of  the  company  that  any  of  its  policy 
holders  should  part  with  their  vested  interests 
without  an  opportunity  to  hold  them.  Wlietber 
or  not  you  now  see  your  way  clear  to  pay,  or 
for  any  other  reason,  it  will  be  to  your  interest 
to  write  me  freely  by  return  mall,  Tlie  policy 
is  in  force,  by  reason  of  the  grace  allow^,  for 
one  month  from  due  date  of  premium.  Delay 
in  remittance  beyond  that  time  involves  the 
risk  of  accident  or  III  health,  preventing  the 
reinstatement  of  this  insurance  for  yonr  family 
or  estate." 

The  plaintiff,  who  testified  that  be  was  un- 
able  to  read  or  write,  except  to  write  his 
naoMb  procured  a  friend  to  write  for  blm 
on  tlM  8d  day  of  Octobn,  1911,  a<^owledg- 
Ing  receipt  of  the  company's  letter  and  stat- 
ing: 

"If  I  liave  not  answered  yonr  previous  let- 
ters, the  reason  was  that  I  was  ont  of  town 
workiDg  on  some  mining  claims  which  I  expect 
to  sell  in  the  near  future.  Would  more'  tlian 
like  to  keep  policy  in  force,  but  under  present 
eircnmstances  I  am  unable  to  meet  premium, 
unless  you  favor  me  with  Uw  aooeptance  of  my 
note.  Hope  to  be  favored  with  an  answer  at 
your  earliest  convenience." 

To  that  the  company  replied,  acknowledg- 
ing receipt  of  It  on  the  5th  of  October,  as 
follows: 

"We  wUl  grant  you  an  extension  until  Decem- 
ber 16th  on  your  premium,  $190.40,  provided 
yon  remit  us  at  once  the  interest  doe  on  your 
policy  loan,  amounting  to  $28.80.  We  inclose 
renewal  note  as  above,  and  upou  receipt  of 
same,  together  with  interest,  we  will  give  the 
matter  our  prompt  attention. 

Inclosed  was  a  note  sent  by  the  company  to 
be  signed  by  the  plalntiCf.  It  was  dated  Sep- 
tember 16,  1911,  due  three  months  after  date, 
payable  to  the  defendant  at  Its  home  office  at 
Salt  Lake  City,  and  recited: 

"This  note  is  given  In  full  payment  of  the 
premium  doe  September  16,  1911,  on  the  above 
policy,"  etc 

That  letter  and  blank  note  in  due  course 
were  received  by  plaintiff's  wife  at  bis  resl- 
denee  in  Butte,  but  be,  as  he  testified,  was 
then  absent  at  tils  mine  24  miles  away,  where 
there  was  no  post  and  no  means  of  communi- 
cation with  bis  wlt&  He  returned  to  his 
residence  on  tbe  30th  of  October,  and  then,  as 
he  testified,  tor  the  first  time  saw  the  com- 
pany's letter  of  October  Bth  and  the  note  to 
be  sigued  by  him.  He.  on  the  31st.  the  next 
day,  bad  his  wife  write  the  company  explain- 
ing tbe  delay,  procured  a  United  States  mon- 
ey order  for  $28.30,  signed  tbe  note,  and  on 
that  day  mailed  them  to  ttie  company.  It, 
on  November  2,  1911,  received'  them,  cashed 
the  order,  retained  the  note,  and,  in  acknowl- 
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edging  receipt  of  fhem  on  that  dat^  wrote 
the  plaintiff: 

"Acknowledgltig  receipt  of  your  favor  of  the 
Slflt  nit  iDcloBins  Qote  for  $190.40  doe  Decem- 
ber 10,  1911,  cohering  prenuam  on  tout  policy 
No.  2608 ;  also  money  order  for  (28.80  to  pay 
interest  oq  policy  loan.  As  the  policy  had 
lapsed  on  onr  books  by  its  surrender  value,  it 
will  be  necessary  to  have  Mr.  Oliver  Jasmin 
sign  the  inclosed  application  for  reinstatement 
before  the  matter  can  be  properly  adjusted. 
Kindly  have  the  same  signed  and  returned  to  us 
at  your  early  convenience." 

Inclosed  was  a  printed  blank  for  reinstate- 
ment to  be  Qlled  out  and  signed  by  the  ta- 
sared  stating  that  he  had  not  been  ill  since 
his  examination  for  the  policy — 

"except  ;  and  have  not  been  attended  by 

any  physician,  except   ;  that  I  am  now 

in  good  health;  •  •  *  that  the  declarations 
and  warranties  herein  shall  be  deemed  the  con- 
sideration for  such  reinstatement  if  it  shall  be 
granted,  and  that  such  reinstatement,  if  granted, 
shall  not  take  effect  until  all  premiums  in  ar- 
rears shall  be  paid  by  me  while  in  good  health, 
and  shall  not  constitute  a  precedent  or  in  any 
way  change  or  modify  uy  of  the  provUtniB  of 
said  policy  contract." 

On  the  1st  day  of  November  the  Insured 
,  was  suddenly  stricken  with  apoplexy  or 
paralysis,  and  died  on  the  4th.  He,  however, 
as  the  evidence  without  convict  shows,  was 
In  good  health  and  at  work  on  the  31st  of  Oc- 
tober, the  day  the  plaintiff  procured  the  mon- 
ey order  and  nkalled  it  and  the  note  to  the 
company.  The  Inability  of  the  plaintiff,  on 
his  receipt  of  the  blank  application  on  the '. 
4tfa,  to  procure  the  insured's  signature  there- 
to and  bis  certificate  of  good  health,  of  course, 
is  apparent  So,  on  the  9th  of  November, 
five  days  after  the  Insured's  death,  the  plain- 
tiff wrote  the  company: 

"Referring  to  your  letters  of  October  6  and 
November  2,  1911,  concerning  insurance  policy 
on  the  lUe  (M  Oliver  Jasmin,  I  have  to  say  that 
at  the  time  of  the  receipt  of  the  letter  first  men- 
tioned I  was  absent  from  Butte,  and  immediate- 
ly on  my  return  on  the  31st  of  that  month  I 
forwarded  to  you  money  order  for  $28.80  inteiv 
est  on  policy  loan  and  my  promissory  note  for 
$100.40,  as  requested,  receipt  of  which  was 
acknowledged  by  your  communication  of  Novem- 
ber 2d,  aforementioned.  When  I  forwarded 
you  the  money^  order  and  note  referred  to,  Mr. 
Jasmin  was  quite  well  and  at  work  on  that  day ; 
but  he  was  taken  suddenly  ill  on  November 
1st,  and  died  at  Butte  on  the  4th  inst.  Had  I 
so  desired,  1  could  have  had  Mr.  Jasmin  sign 
the  proposed  application  for  reinstatement,  but 
under  Uie  circumstances  of  his  sadden  illness  I 
thought  It  best  not  to  do  so.    Kindly  forward 

8 roofs  of  loss  and  I  will  have  the  same  properly 
lied  out  and  returned." 

To  that  the  oompanr  replied  on  November 
11,  IMl. 

"We  acknowledge  receipt  of  your  letter  of 
the  9th  inst.,  in  which  you  convey  the  informa- 
tion that  Mr.  Jasmin,  at  one  time  insured  un- 
der our  policy  No.  2508,  died  at  Butte  on  the 
4th  inst.  and  you  request  that  we  forward 
proofs  of  loss.  Responsive  we  have  to  say 
that  on  November  2,  1911,  we  wrote  you  as  fol- 
lows:  [Setting  forth  a  copy.]    From  the  fore- 

Bing  you  were  informed,  before  the  death  of 
r.  Jasmin,  that  his  policy  bad  lapsed,  and 
inasmuch  as  said  polic^  was  not  in  force  at 
the  time  of  Mr.  Jasmm's  death,  we  deem  it 
anneceasary  lo  lorward  yon  any  proofs.  We 


(Utab 

Inclose  you  hereirith  your  note  bearing  date 
September  16th,  and  our  check  for  amount  in- 
closed In  your  letter  of  October  31st^  inasmuch 
as  it  will  now  be  impossible  for  you  to  comply 
with  the  conditions  stated  In  onr  tetter  ol 
November  2d  for  rdnstatement  of  p<^cy." 

[1]  Up  to  this  point  there  Is  no  conflict  In 
the  evidence.  The  company  daims  that.  In 
addition  to  the  correspondence  referred  to, 
it,  on  the  16th  day  of  October,  the  last  day 
of  grace  under  the  terms  of  the  policy  to  pay 
the  premium,  wrote  the  plaintiff,  and  pro- 
duced and  put  In  evidence  a  carbon  copy  of 
the  letter  as  follows: 

"Not  having  heard  from  yon  in  answer  to  onr 
letter  of  the  Gth,  we  have  been  compelled  to  can- 
cel your  policy  No.  2508  on  oar  books  by  its  sar* 
render  vaine." 

There  la  proof  that  sudi  a  letter  was  dic- 
tated to  a  staiograpber  by  thn  company's 
manager,  and  that  it  was  signed  by  him,  but 
the  defendant  made  no  sufficient  proof  that 
It  was  mailed;  that  It  was  deposited  in  the 
post  office,  or  a  United  States  letter  box,  or 
delivered  to  a  United  States  mail  carrier,  or 
other  agency  or  Instnunentallty  in  charge  of 
or  under  the  control  of  the  United  States 
mall  service.  But  that  defect  of  proof  is 
supplied  by  this:  PlaintlfrB  wife,  In  writine 
for  him  on  the  3lBt  of  October,  the  day  he 
mailed  the  money  order  and  the  note,  in  that 
letter  stated: 

"Just  in  reach  of  yoar  letter  of  the  16th,  for 
having  left  my  business  in  hands  of  others,  for 
I  was  compelled  to  absent  myself  from  the  dty, 
and  on  my  return,  see  that  this  thing  was  not 
attended  to.    I  now  forward  the  amount  re- 

a aired,  trusting  that  you  will  accept  it,  al- 
loagfa  I  know  that  it  ia  late^    If  accepted, 
please  send  rectipt" 

It  is  thus  seen  that  In  that  letter  refer- 
ence Is  made  to  a  letter  from  the  company 
"of  the  16th."  The  plaintiff,  in  explanatim 
of  that,  testified  that  his  wife,  and  not  he, 
wrote  and  signed  the  letter,  and,  In  effect, 
that  he  had  no  knowledge  that  It  contained 
such  statement,  and  that  the  letter  to  which 
she,  in  fact,  replied  was  the  letter  of  October 
5th,  and  that  he  had  not  received  nor  seen 
any  such  letter  as  that  of  the  16th. 

On  this  evidence  the  case  was  submitted  to 
the  Jury,  who  rendered  a  verdict  In  favor  of 
the  plaintiff  for  the  face  of  the  policy  less 
the  loan  and  unpaid  premiums.  The  defend- 
ant appeals.  Its  chief  contention  Is  that  it, 
on  the  6th  of  October,  granted  an  extension 
of  time  to  pay  the  September  premium  until 
December  16th,  on  the  express  condition  that 
the  plaintiff  "at  once"  remit  $2a80  Interest 
past  due,  and  give  his  note  payable  on  Decem- 
ber 16th  for  the  unpaid  premium  of  $100.40; 
that,  he  having  done  neither,  the  policy  on 
the  16th  of  October  lapsed,  when  the  defmd- 
ant  on  that  day  notified  the  plaintiff  that  it 
was  "compelled  to  eanc^"  It  on  the  books; 
that  when  the  plaintiff,  on  the  31st  of  Oc- 
tober, sent  the  money  order  and  the  note, 
the  policy  was  no  longer  in  force;  and  that 
neither  the  money  order  nor  the  note  was 
nnoondltionaUy  accepted  by  the  defimdant. 
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but  Oat  tMtn  wen  tuocvpMk  en  flw  aq^nw 
condition  that  tlie  Insured  make  oat  and 
present  a  eatlsffectory  appUcatlon  Cor  niii- 
Btatement  as  prorlded  by  tbe  teniis  (Ht  Uie 
policy  and  the  blank  application  fnmlsbed 
bj  It,  but  wbldi  was  not  done,  niese  mat* 
ten  were  raised  by  a  motion  to  direct  a  rer* 
diet  In  the  defendants  &Tor,  by  requests  to 
charsOf  and  by  exi^tlons  to  tlie  charge. 

At  the  outset  let  It  be  said  that.  If  the  evi- 
dence without  eonfllct  shows,  as  is  cont^id- 
ed  for  by  the  defendant,  that  its  letter  of 
October  16, 1911,  notifying  the  plaintUf  of  the 
cancellatt(»i  of  the  policy,  was  received  by 
him,  then  the  defmdant  is  entitled  to  prevalL 
The  court  so,  In  effect,  instructed  tiie  Jury', 
The  evidence  as  to  that,  however,  Is,  as  we' 
think,  in  conflict  Then,  of  course  Is  good 
and  BuflScient  evidence  to  show,  as  has  been 
seen,  that  the  letter  of  October  lOth  was 
sent  the  defendant,  and  that  it  was  re- 
ceived by  the  plaintiff  in  due  course.  That 
is  sunported  plaintiff's  letter  written  on 
the  31st  acknowledging  the  receipt  of  a 
letter  of  the  1^  from  the  company.  But, 
aa  the  other  hand,  there  Is  evid^oe  to  sap- 
port  a  contrary  finding.  Supporting  that  is 
the  testimony  of  the  ]^aintlff  that  no  sudi 
letter  was  received  by  blm,  bla  explanation 
how  reference  to  "the  Idtb**  was  made  in  hie 
letter  of  the  Slst  written  by  his  wife,  his 
letter  apparently  responsive  to  another  letter, 
the  letter  of  tbe  defendant  of  November  11th, 
wherein  it  undertook  to  state  the  time  and 
manner  notice  was  given  the  plaintiff  of  13ie 
cancellation  of  tbe  policy,  making  direct  ref- 
erence to  and  copying  its  letter  of  November 
2d,  but  making  none  wtaatevw  to  Its  alleged 
letter  of  October  16th,  and  the  probability  or 
inqtrobaUUty  of  its  declaring  the  policy  can- 
celed  on  a  day  on  which  it,  under  its  terms, 
was  not  subject  to  cancellation  or  forfeiture, 
and  not  until  a  later  day.  What  the  real 
truth  is  in  such  respect,  and  wlietiier  tbe 
claim  of  the  defendant  or  that  of  the  plain- 
tiff was  supported  by  the  greater  weight  of 
evidence,  was  for  the  jury.  Campbell  v. 
Gowans.  35  VUh,  26S,  100  Pac.  897.  23  U  K. 
A.  (N.  S.)  414,  Id  Ann.  Ctes.  660;  Olty  of  Oma- 
ha V.  Tancey,  91  Neb.  261,  185  N.  W.  1044; 
Lee  V.  Huron  Indemnity  Union,  135  Midi. 
291,  07  N.  W.  709.  Tbe  defendant,  therefore, 
was  not  entitled  to  a  diracti<m  of  a  verdict, 
or  to  a  charge,  on  the  theory  that  the  evi- 
dence without  C(mfliet  showed  that  tbe  let- 
ter of  October  16th  was  received  by  the  plain- 
tiff, and  that  he  tben  was  notified  of  the  can- 
cellation of  the  policy. 

[2, 9]  So  the  stated  case  presents  this: 
Tbe  defendant,  an  Oct(rt>er  5th,  In  response  to 
plaintiff's  request  for  an  extension  of  time 
to  pay  the  premium  and  to  accept  his  note, 
wrote  him  that  be  was  granted  to  December 
16th  to  pay  it,  provided  he  remitted  at  once 
the  interest  due,  amounting  to  $28.80,  and 
inclosed  a  note  to  be  signed  and  forwarded 
by  him.  No  other  conditions  were  imposed. 
If.  these  craditlons  were  complied  with,  then 


waa  tbe  transaction  dosed.  Tbe  defendant 
thereafter  could  not  Impose  other  or  addi- 
tional omditions.  It,  let  it  be  assumed,  could 
have  wlttidrawn  Uie  prtvositlon  before  ao- 
c^itanee;  but,  wben  accepted  and  compiled 
with.  It  could  not  then  withdraw  It,  nor  Im- 
pose new  or  additional  conditions.  Bo  the 
case  turns  upon  the  question  of  whether  the 
plaintiff  complied  with  the  conditions  upon 
which  the  defendant  In  its  letter  of  October 
5th  granted  tbe  plaintiff  an  extension  of  time 
to  December  16th  to  pay  the  premium.  Tlie 
defendant  contends  not,  because  the  plaintiff 
delayed  remitting  tlie  interest  and  giving  the 
note  until  the  Slst — something  like  24  days— 
when  the  imposed  conditions  required  that 
to  be  done  at  once,  ^le  term  "at  mce,"  it 
is  conceded,  means  within  a  reasonid)le  tima 
Whether  the  plalntlfl  wlttiln  a  xeaamable 
time  complied  wU3i  tbe  conditions  the  court 
left  to  tbe  Jury  as  matter  of  fact  'We  think 
that  was  rU^t  We  do  not  OUik  It  ought  to 
be  said,  as  matter  of  law,  that  the  time  ber^ 
under  all  tbe  circumstances,  was  unreasona- 
ble. Murray  v.  Home  B&a.  Lw  Ass'n,  90  Cal. 
402.  27  Pac.  909,  25  Am.  St  Sep.  188;  88 
Oya  1567  ;  4  Words  and  Phrases,  2d  Sw.. 
189.  The  cases  show  that  "tbe  term  'reason- 
able ttme*  Is  a  relative  one,  and  Us  meaning 
d^ienda  ^tlrely  upon  t^  attoidant  drcuni- 
stances.  It  has  been  held  In  one  case  to 
mean  as  soon  aa  convenient ;  In  another,  the 
least  possible  time  after  an  event;  and  In 
many  oQiers  it  was  held  Uiat  smA  time  must 
be  detramined  according  to  the  drcumstanc- 
es  of  the  case,  and  v^tb  particular  reference 
to  the  means  and  ability  of  the  person  by 
whom  the  contract  is  to  be  performed"  (Nell-, 
sen  V.  Mayer  [Sup.]  85  N.  T.  Supp.  lOOB), 
and  depends  "upon  the  nature  of  the  act  to 
be  dMie.  the  nature  of  the  contract,  and  all 
ttie  circumstances  relattx^  to  the  same^'  (Kd- 
ley,  Maus  &  Ca  v.  Hart-Parr  Co..  137  Iowa. 
713,  115  N.  W.  4«».  If,  therefore,  as  found 
by  the  Jury,  and  as,  on  the  evidence,  Qiey 
could  find,  the  plaintiff,  within  a  reasonable 
time,  and  within  the  life  of  tbe  insured,  paid 
the  Interest  and  gave  his  note,  and  thus 
complied  with  the  conditions  specified  in  the 
d^endant's  letter  of  October  6th,  and  before 
tbe  proposition  was  recalled  by  it  the  de- 
fendant cannot  complain;  for  It  then  got 
Just  what  was  proposed,  accepted,  and  per^ 
formed.  It  could  not  thereafter  Impose  oth- 
er conditions  by  requiring  the  Insured  also 
to  make  an  application  for  reinstatement,  to 
furnish  a  certificate  of  good  health,  and  "pay 
all  Indebtedness  and  arrears  of  premiums 
with  Interest,"  as  Imposed  and  demanded  by 
It  In  its  letter  of  November  2d,  and,  by  the 
blank  application  furnished  by  it.  Murray 
▼.  Home  Ben.  L.  Ass'n,  supra:  Mta&  L.  Ins. 
Co.  V.  Sanford,  200  111.  126,  68  N.  B.  661. 

We  are  therefore  of  the  opinion  that  the 
Judgment  should  be  affirmed,  with  costs. 

Such  is  the  order. 

McGABTT,  O.  J.,  and  FRIGE,  J.,  concur. 
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WALL  r.  KAIOHN.    (No.  2660.) 

(Supreme  Court  of  Utah.    Dec.  1,  1914.) 

1.  Taxation  (|  761*)— Salb  Foa  Taxes— Va- 
UDiTT  or  DXBD. 

A  deed  which  In  recitinsr  the  name  of  tiie 
purchaser  under  Rev.  St  1868,  S  2629,  making 
it  prima  facie  evidence  of  facts  recited,  also  re< 
cited  that  the  property  was  offered  to  the  hiich- 
(»t  respoDBible  bidder  for  cosh  and  sold  to  the 
county  for  a  certain  sum,  that  being  the  highest 
and  best  bid,  shows  the  county  to  have  been  a 
competitive  bidder  and  voluntary  purchaser, 
contrary  to  section  2623,  and  renders  it  void  on 
its  face. 

[Ed.  Note.— For  other  coses,  see  Taxation, 
Gent.  Dig.  If  1609.  IDIO-IKLS;  Dee.  Dig.  I 
TBI.*] 

2.  Taxation  (J  761*)— Sauc  pob  Taxes— Va- 
LTDiTT  OF  Deed. 

Where,  in  connection  with  required  recitals, 
a  deed  recites  that  the  treasurer  offered  to  sell  the 
property,  or  sufficient  thereof  to  pay  taxes  and 
costs,  it  shows  that  he  offered  the  whole  prop- 
erty for  sale,  and  not  sufficient  to  pay  taxes  and 
iKwtB  as  required  b?  Rev.  St  1898,  {  2621.  and 
thereby  afflrmativdy  shows  want  ox  authority 
to  issue  the  deed,  and  it  is  void  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Ceat  Dig.  H  1600,  1610-1518;  Dec.  Big.  4 
761.*] 

3.  Taxation  (fi  760*)— Saix  fob  Taxba— Va- 
LiDiTY  OF  Deed. 

A  deed,  to  be  good,  must  recite  enongh  of 
the  previous  proce^lngs  to  show  authority  to 
sell  the  land  and  make  the  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1509;  Dec.  Dig.  {  760.*] 

4.  Taxation  (9  686*)— Sale  fob  Taxm—Gkb- 
ttfzcate  as  evidence  of  titi.s. 

In  a  certificate  of  sale,  stating  that  the 
treasurer  sold  the  property  in  the  manner  pre- 
scribed by  the  laws  of  the  state,  and  that  the 
property  described  was  tlie  smallest  parcel  that 
could  he  scdd  for  taxes  and  costs,  the  phrase 
"in  the  manner  prescribed  by  the  laws  of  the 
state,"  and  the  statement  that  It  'Sras  the 
smallrat  parcel,"  etc..  are  mere  oonelnaione,  and 
amoQDt  to  nothing  as  evidence  ot  a  tax  dtle 
claimed  thereunder. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  n  1377-1379 ;  Dec  Dig.  |  686.*! 

6.  Taxation  (|  686*)— Sale  fob  Taxes— Cer- 
tificate AS  Evidence  of  Title. 

A  certificate  of  sale,  which  merely  recites 
that  the  treasurer  sold  the  whole  of  the  prop- 
er^ to  the  couDty  for  the  delinquent  taxes  and 
costs,  is  consistent  with  recitals  in  the  deed  that 
the  county  was  a  competitive  bidder  and  a  vol- 
untary purchaser,  and  does  not  show  a  valid 
sale  to  the  county  or  any  right  in  it  to  be  any 
kind  of  a  purchaser. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  j|§  1377-1379;  Dec.  Dig.  8  686.*] 

6.  Taxation  (8|  686,  760*)— Sale  foe  Taxes 
—Certificate  and  Deed — Recitalb  of  Au- 
thority. 

On  a  sale  of  land  to  the  county  for  delin- 
quent taxes,  enoufrh  of  the  proceedings  must  be 
recited  in  the  certificate  or  deed  to  show  author- 
ity to  sell  the  land  and  to  issue  a  certificate 
to  it. 

[Ed,  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1377-1378,  1^9;  Dec.  Dig.  H 
086,  760.*] 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  7udge. 
Action  by  Enos  A.  Wall  against  Maurice 


H.  Katglm.  Frmn  a  Ji^lgmefkt  fw  i»laintlf!^ 
defeDdant  appeals.  Affirmed. 

C.  S.  Patterson,  of  Salt  Lake  City,  for  ap- 
pellant. Dey,  Hoppaogh  &  Fabian,  of  Salt 
Lake  0tt7.  tor  respondent. 

STRAUP,  J.  This  is  an  action  to  quiet  ti- 
tle to  two  minlug  claims  In  Salt  Lake  coun- 
ty. Both  parties  claim  title.  Both  admit 
one  Hodson  was  the  owner  of  them  in  19(M. 
The  plaintiff  claims  title  by  deed  from  him ; 
the  defendant  by  tax  sales  in  1905,  tax  deeds 
to  the  county  and  by  deed  from  It  The 
plaintiff  put  in  evidence  the  deed  from  Hod- 
son  and  rested.  The  defendant  to  support 
>hls  title,  put  in  evidence  bis  deed  from  the 
county,  the  tax  deeds,  and  the  records  of 
the  tax  proceedings  leading  up  to  the  issu- 
ance of  the  tax  deeds.  Upon  the  evidence 
thus  adduced  by  the  defendant  the  plaintiff 
contended  fatal  defects,  and  Infirmities  were 
shown  respecting  the  tax  sales  and  proof 
of  publication  of  the  delinquent  tax  lists,  and 
that  the  certificates  of  sale  and  the  tax 
deeds  were  void  on  their  face.  The  court 
held  with  the  plaintiff,  and  quieted  the  ti- 
tle in  him.  The  defendant  appeals.  He  urg- 
es the  tax  deeds  are  good,  and  that  all  the 
proceedings  leading  up  to  them  were  regular 
and  proper  and  In  strict  compliance  with  the 
statute. 

[1]  The  chief  contentions  of  the  plaintiff 
are  that  the  deeds  on  their  face  are  void, 
and  that  the  certificates  of  sale  on  their  face 
show  a  void  sale,  for  that  as  la  urged :  0) 
They  show  the  county  at  the  sale  for  delin- 
quent taxes  to  have  been  a  competitive  bid- 
der and  a  voluntary  purchaser,  and  that  the 
property  was  not  offered  for  sale  and  sold  as 
by  the  statute  provided;  and  (2)  because  nei- 
ther the  certlflcates  of  sale  nor  the  deeds 
show  the  conditions  under  which  the  county 
lawfully  could  be  a  purchaser  at  the  sale, 
and  do  not  diiow  no  person  bid  or  offered  to 
pay  the  amount  of  taxes  and  costs  required 
to  be  paid. 

The  statute  (section  2621,  R.  S.  1898.  Comp. 
L.  1907),  80  far  as  material,  provides; 

The  treasurer  "shall  expose  for  sale  *  *  • 
suflicient  of  aacb  delinquent  real  estate  to  pay 
the  taxes  and  costs,  at  public  auction  *  *  * 
and  sell  the  same  to  the  highest  responsihle  Ud- 
der for  caah,"  etc 

Section  2628: 

"When  real  estate  Is  sold  for  taxes,  the  treas- 
urer shall  make  out.  sign,  and  deliver  to  the 
purchaser  of  any  real  property  sold  for  the  pay- 
ment of  taxes  as  aforesaid  a  certificate  of  sale, 
describing  the  property  on  which  the  taxes  and 
costs  were  paid  by  the  purchaser,  •  *  •  how 
much  and  what  part  of  each  tract  or  lot  waR 
sold,  and  stating  the  amount  of  each  kind  of  tax 
and  costs  for  each  tract  or  lot  for  which  the 
same  was  sold,  as  described  in  the  record  of 
sales,  and  that  payment  has  been  madp  there- 
for. If  at  any  tax  sale  no  person  shall  bid  and 
pay  the  treasurer  the  amount  of  tax  and  costs, 
required  to  be  paid  as  aforesaid  on  any  real 
estate,  the  treasurer  sliall  make  to  the  connty  s 
certificate  similar  to  that  given  to  other  pnr- 


*For  otbOT  oases  we  same  topio  and  aeotlon  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Ker>No.  Series  A  R«p'r  loduM 
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cbasersi  and  deliver  the  nme  to  the  coantr 
auditor,  and  such  eale  to  the  county  Bhall  have 
the  same  effect  as  if  made  to  an  Individual,  and 
the  coant7  aaditor  shall  credit  the  treasnrer 
with  the  amount  of  the  tax  doe  tiiereon,  and 
coats  to  date  of  mle." 

Section  2629: 

If  any  property  sold  be  not  redeemed,  the 
auditor  ahall  "on  presentati^ni  of  the  treasun^r'a 
certificate  of  sale,  make  out  a  deed  conveying 
the  property  therein  described  to  the  purchas- 
er," He  shall  also  "make  out  a  deed  conveying 
to  the  county  all  property  purchased  by  the 
county  and  not  redeemed.  •  *  *  Deeds  is- 
sued by  the  county  auditor  in  pursuance  hereof 
shall  recite  substantially  the  amount  of  the  tax 
for  which  the  property  was  sold,  ^e  year  for 
which  it  was  assessed,  the  day  and  year  of 
sale,  the  amount  for  which  the  real  estate  was 
sold,  a  full  description  of  the  property,  and  the 
name  of  the  purchaser  or  assignee:  and  when 
attested  by  the  county  auditor  shall  be  prima 
facie  evidence  of  the  facta  recited  therein." 

The  certificates  of  sale  recite: 

"This  certifies  that  *  *  *  in  pursuance  of 
due  puhlicatioQ  of  notice  and  in  the  manner  pre- 
scribed by  the  laws  of  the  state  of  Utah,"  the 
treasurer  of  Salt  Lake  coun^  "sold  to  Salt 
Lake  county"  for  delinquent  taxes,  describing 
them,  amountlag  to  ¥2.84  and  costs  on  the  one 
claim,  and  $3.72  on  the  other,  "the  following  de- 
scribed property,  situate  in  the  county  of  Salt 
Lake,  state  of  Utah,  assessed  in  the  name  of 
Jno.  T.  Hodson,  as  owner :  Alamo  mining 
claim  No.  231.  No.  of  acres,  6.847.  [The 
other  claim :  Hub  mining  claim  No.  2940.  No. 
of  acres,  14.486.]  That  said  described  property 
was  the  smallest  parcel  that  could  be  sold  for 
said  taxes  and  costs."  The  tax  deed  to  the 
Alamo  claim  to  the  county  recites:  The  treas- 
urer "exposed  for  sale  at  pnbUc  auction, 
*  *  *  and  offered  to  sell  to  the  highest  re- 
sponsible bidder,  for  cash,  the  said  property 
hereinafter  described  Fdescribing  the  whole  oiF 
it]  assessed  to  John  T.  Hodson,  or  aofficlent 
thereof  to  pay  the  said  taxes  and  costs;  that 
at  said  sale  the  said  Dremises  hereinbefore  de- 
scribed were  sold  to  Salt  Ijake  county,  for  the 
aum  of  $2.64,  that  being  th«  highest  and  best 
Wd." 

The  tax  deed  to  the  Hub  la  the  same,  ex- 
cept the  description  of  the  property  and  the 
sum  for  which  It  was  sold,  $3.72. 

It  is  conceded  ttutt  tlie  connty  at  the  sale 
conld  not,  under  the  statate,  be  a  bidd«>,  nor 
a  roluntary  purchaser ;  and  If  It  in  fact  was 
a  bidder,  or  such  a  purcbaaeTr  the  sales  are 
void,  and  the  tax  deeds  bad.  The  plalntlfl 
contends  that  the  recitals  In  the  deed,  "of- 
fered to  sell  to  the  highest  responsible  Ud- 
der" uid  "sold  to  Salt  Lake  county  for  tne 
Bum  of"  $2.84,  "that  being  Uie  highest  and 
best  Ud,"  show  ttie  county  to  liave  been  a 
competitiTe  bidder  and  a  volnntary  pnrchaa- 
er,  rendering  the  ^ed  void  on  its  face.  In 
snnDort  of  that  he  cites  2  Go<d^  on  Taxation 
(3d  EdJ  977;  BlagUl  t.  Martin,  14  Kan.  OT; 
Babbitt  T.  Johnson,  16  Kan.  197;  LarUn  v. 
Wilson,  28  Kan.  513;  Rush  v.  Lewis  ft  Clark 
Coanty,  36  Mont  666,  93  Fac.  943,  (on  re- 
liearing)  37  Mont  240,  05  Fac.  836;  Kramer 
T.  Smith,  2S  Okl  381, 100  Fac.  fi32;  Wade  t. 
Crouch,  14  OkL  593,  78  Fac.  91;  Beckitt  t. 
Kolght  16  8.  D.  805,  02  N.  W.  1077;  Thomp- 
son V.  Roberts,  16  S.  D.  403,  92  N.  W.  1079. 
The  defendant,  not  conceding  and  but  faintly 


dlspnUns  that  aodi  redtala  In  the  deed.  If 
propw  to  be  cooaUtered,  show  the  county  to 
have  been  a  competitiTe  bidder  and  a  rolun- 
tary purchaser,  chiefly  asserts  that  such  re- 
dtala  were  not  required  to  b^  and  were  un- 
neceasarlly  put.  In  the  deed,  and  hence  cdtould 
be  treated  as  surplusage,  and  not  con^dered 
as  proving  anytblnK  and  that  If  the  county 
la  AU!t  was  a  bidder  or  purchaser,  such 
fact  was  required  to  be  shown  by  evidence 
aliunde  the  deed.  He,  therefore,  urges  that 
since  the  statute  provides  that  the  deed  "shall 
recite  sutwtantially  the  amount  of  the  taxes 
for  which  the  property  was  sold,  the  year  for 
which  It  was  assessed,  the  day  and  year  of 
sale,  the  amount  for  which  the  real  estate 
was  sold,  a  full  description  of  the  property, 
and  the  name  of  the  purchaser,"  etc.,  the  re- 
cital in  the  deed,  "that  being  the  highest  and 
best  bid"  was  whoUy  unnecessary  and  not  re- 
quired ;  that  wlUnout  such  unnecessary  recit- 
al, "the  name  of  the  purchaser,"  Salt  Lake 
county,  and  "the  amount  for  which  the  real 
estate  was  sold,"  $!£.84,  the  essentials  to  be 
recited,  are  properly  recited;  and  so,  with- 
out such  unnecessary  recital,  the  deed  does 
not  show  the  coun^  to  have  been  a  bidder, 
at  least  not  a  competitive  bidder  or  voluntary 
purchaser.  We  think  the  recitals  in  the 
deed,  if  proper  to  be  considered,  show  the 
county  to  have  been  a  competitive  bidder  and 
a  voluntary  purchaser,  rendering  the  deed 
void.  The  cases  heretofore  referred  to  show 
that  That  is  not  seriously  disputed  by  the 
defendant  but  he  asserts  such  cases  are  bas- 
ed on  statutes  dissimilar  to  ours.  They  are 
broader  than  our  statute.  They  are  to  the 
effect  that  a  tax  deed  is  prima  facie,  or  pre- 
sumptive, and  some  of  them  conclusive,  evi- 
dence "of  the  truth  of  all  facts  therein  re- 
cited,"- or  "of  the  regularity  of  all  proceed- 
ings, from  the  value  of  the  land  by  the  as- 
sessor, inclusive,  up  to  the  execution  of  the 
deed"  or  both.  Under  such  statutes  It  is.  In 
effect  conceded  that  sucb  recitals  as  here 
In  the  deed  could  be  considered  and  show 
the  deed  to  be  void  on  Its  face.  But  it  is  de- 
nied that  the  particular  recitals  referred  to 
may  here  be  prc^)erly  considered  as  evidence 
of  the  tacts  recited,  under  a  statute  sucb  as 
ours. 

Under  Qe  statute  it  was  essential  to  re- 
cite In  the  deed  the  name  of  the  purchaser. 
All  that  is  recited  concerning  that  subject 
of  course,  may  be  considered.  A  part  of  it 
cannot  be  ccmsldered  and  a  part  rejected. 
Let  It  be  assumed  that  in  reciting  the  name 
of  the  purchaser  more  was  recited  than  was 
essential  under  the  statute.  Nevertheless 
the  fact  appears  that  in  naming  the  purchas- 
er, reciting  the  thing  required  to  be  recited, 
language  Is  used  wbl<Ai  shows  a  purchaser 
and  BO  describes  the  conditions  of  his  pur- 
chase as  to  render  blm  no  lawful  or  com- 
petent pnrchaser,  not  that  the  claimed  unnec- 
essary recital  ia  merely  descriptive  of  the 
pucbaMT,  bat  la  deatmctlTe  of  the  recital 
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preceding  It  naming  the  irardiaser.  That  Is, 
the  redtal  named  a  purchaser,  and  then  in 
connection  therewith,  and  as  a  part  of  sach 
recital,  statements  are  made  which  show  that 
he  could  not  be  a  lawful  or  competent  pur- 
chaser. Suppose  the  deed  recited  the  name 
of  the  purchaser  to  be  "The  State  of  Utah." 
or  "Board  of  Equalization,"  or  "Board  of 
Pardons,"  while  the  name  of  the  purchaser 
would  be  given,  yet  the  name  of  one  is  stated 
who  conld  not  lawfully  be  a  purdiaser. 
Surely  Budi  a  recital  would  make  the  deed 
bad.  Here  Salt  Lake  county  could  not  be  a 
bidder  nor  a  voluntary  purchaser.  It  ctald 
only  acqntre  rights  when  at  the  sale  so  one 
"shall  bid  and  pay"  ttae  amonnt  of  the  taxes 
and  oosta,  when  there  la  no  bidder  wUUng  to 
take  ttae  properly  and  pay  the  taxes  and 
costs.  Then,  and  tbea  only,  was  tlie  treas- 
urer, under  the  statute,  permitted  or  author- 
ized  to  make  a  certificate  ot  sale  to  the  coun- 
ty. If  the  county  In  any  sense  can  be  re- 
garded a  purchaser  at  a  tax  sale,  It  is  one 
only  by  operatioa  of  law,  an  Involantary  pur- 
chaser. Bnt  the  deed,  in  naming  the  county 
as  the  purchaser,  recites  It  to  be  a  competi- 
tive bidder  and  a  voluntary  purchaser,  "of- 
fered to  sell"  to  the  highest  bidder,  "sold 
to  Salt  Lake  county"  for  $2.84,  "that  being 
the  highest  and  best  bid,"  thus  in  such  man- 
ner naming  the  purchaser,  and,  in, connection 
therewith,  stating  conditions  showing  that  it 
could  not  be  a  lawful  or  competent  purchas- 
er. This  comes  within  the  principle  stated 
by  Black  In  his  work  on  Tax  TlUea  (2d  Ed.) 
S  302,  that  while  "the  form  of  deed  for  Indi- 
vidual purchasers  should  be  substantially 
followed,  as  far  as  its  terms  are  applicable 
tu  the  county  as  a  bidder,  and  be  varied  only 
so  far  as  may  be  necessary  to  show  the  truth 
of  the  transaction  in  substance,"  yet  "it  must 
not,  by  an  erroneoos  following  of  the  form, 
show  a  state  of  facts  In  which  the  county 
would  not  have  been  authorized  to  bid  or 
buy,  for  then  it  would  be  void  on  its  face." 
That  is  what  was  here  done  and  here  shown 
by  these  deeds.  Said  Mr.  Justice  Brewer,  In 
MagiU  V.  Martin,  supra: 

"When  the  conditions  of  the  sale  are  such 
thut  to  follow  the  form  is  to  recite  an  untruth 
and  show  an  iil^l  sale,  the  form  must  be 
modified  to  suit  the  facts.  To  make  a  state- 
ment of  an  illegal  and  void  sale  evidence  of  a 
legal  and  valid  sale  is  a  contradiction  not  to 
be  imputed  to  the  legislative  intent  The  stat- 
ute says  the  deed  shall  be  in  mbstantial  com- 
pliance wlUi  the  form.  It  thus  contemplates 
minor  modificationB,  and  those  modifications 
must  be  such  as  to  make  the  deed  recite  tbe 
truth  and  comply  with  the  conditions  of  valid 
action." 

Wliile  we  have  no  statute  prescribing  the 
form  of  a  tax  deed,  yet,  for  that  reason  state- 
ments In  a  tax  deed  showing  an  Illegal  or 
void  sale,  or  that  the  deed  was  improperly 
issued,  and  which  are  made  in  connection 
with  and  concerning  recitals  required  to  be 
stated,  cannot  be  disr^rded,  and  the  deed 
treated  u  Talld.    In  the  case  (rf  Price  t. 


Bamtalll,  79  Kan.  93,  98  Pac:  T74,  tiie  conrt 
said: 

"A  statement  in  a  tax  deed  of  a  fact  showing 
that  it  was  Improperly  Issaed  Is  fatal  to  its  va- 
lidity, althoDch  occurring  in  the  course  of  a 
recital  oot  required  by  the  statute.** 

Mr.  Juatloe  Sherwood,  in  BaU  r.  Boscb,  64 
Mich.  836,  31  N.  W.  66S,  said: 

"The  Leglshtture  did  not  intend  to  say  that 
a  paper  shall  be  held  prima  fade  valid,  when 
it  carries  upon  its  face  the  evidence  that  shows 
it  void." 

The  Maine  court  said  the  same  thing  In 
Allen  T.  tfoTBi!^  72  Me.  002. 
Cooley,  In  his  work  <u  Taxation  (3d  Ed.), 

at  page  999,  says: 

"It  has  been  held  that  if  the  redtals  in  a 
tax  deed  show  the  proceeding  to  have  been  in 
any  respect  defective,  the  deed  cannot  be  helped 
by  showing  that  those  proceedings  were  In  tact 
good." 

To  the  same  effect  are  Grimm  t.  0*C<mn^. 
54  CaL  S22;  Brady  v.  Dowden,  59  Cat  61. 
The  statement  in  37  Cyc  1436,  supported  by 
cases  there  dted.  la,  we  Oilnk,  awUcable  to 

tbe  question  in  hand: 

"A  tax  deed  Is  void  if  it  omits  any  of  the  re- 
citals expressly  required  by  statute  to  be  in- 
corporated in  it ;    and,  aside  from  sueb  re- 

?iuirement8,  it  must  contain  sufficient  redtals  of 
act  to  show  a  compliance  with  tbe  law  onder 
which  the  land  became  liable  to  sale  and  was 
sold,  and  these  must  not  be  in  the  form  of  con- 
clusions of  law,  as  that  proceedings  were  taken 
'according  to  law,*  or  'in  manner  and  form  as 
directed  by  law,'  but  tbe  particular  facts  roust 
be  recited.  Especially  it  is  necessary  to  recite 
enough  of  the  previous  proceedings  to  show  au- 
thority to  sell  the  land  and  authority  in  the  of- 
ficer making  tbe  sale,  and  authority  for  tbe  ex- 
ecution of  the  deed  and  tbe  manner  of  ita  exe- 
cution ;  and  the  recitals  in  a  tax  deed  of  lands 
to  a  county  must  show  affirmatively  the  right 
of  the  county  to  take  the  lands.  But  thw 
conditions  being  met,  and  the  law  being  sflent 
as  to  the  Incorporation  of  particular  recitals, 
it  is  generally  held  that  only  so  much  of  the 
previous  history  need  be  set  out  as  is  essential 
to  the  meaning  and  validity  of  the  tax  deed, 
standing  by  itself  as  an  independent  instrument 
of  conveyance.  But,  of  course,  if  it  shows  that 
it  was  made  without  any  legal  authority,  or 
shows  disobedience  to  any  essential  require- 
ments of  the  law,  it  is  void  and  inoperative  for 
every  purpose." 

We,  therefore,  think  the  tax  deeds  bad 
because  on  their  face  Is  ^own  tbe  connty 
was  a  competitive  bidder  and  voluntary  pur- 
chaser, 

[2]  Again,  the  statute  declares  that  at  the 
sale  for  delinquent  taxes  the  treasurer  "shall 
expose  for  sale  *  •  •  sufficient  of  such 
delinquent  real  estate  to  pay  the  taxes  and 
costs."  The  deed  recites  the  treasurer  "of- 
fered to  sell  to  the  highest  responsible  bid- 
der for  cash  the  said  property  hereinafter 
described  (the  vrhcAe  of  it)  assessed  to  Jno. 
T.  Hodson,  or  sufficient  thereof  to  pay  the 
said  taxes  and  costs."  That  Is,  he  offered  to 
sell  the  whole  or  sufficient  thereof  to  pay  tbe 
taxes  and  costs,  and  tbea  sold  the  whole  to 
the  county.  That  does  not  show  he  exposed 
or  offered  a  part  or  anything  less  than  the 
whole,  and,  rec^ving  no  bid  anfflclent  to  pay 
the  taxes  and  costs,  thai  exposed  or  tiered 
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the  wh<^.  Even  a  liberal  conatractton  of  the 
recital  would  not  Justify  that  The  obvious 
meaning  of  the  recital  la  be  exposed  or  offer- 
ed the  whole  and  salA  the  whole.  The  recital 
Bays  be  offered  the  whole  or  did  something 
else,  offered  sufficient  thereof,  etc.  That  does 
not  mean  he  did  both,  first  offered  a  part  and 
then  the  whole,  but  that  be  did  but  one  of  two 
things,  and  that  If  he  did  the  first,  offered 
the  whole,  be  did  not  do  the  second*  offer  a 
part;  or  if  he  offered  a  part,  he  did  not 
offer  the  whole.  But  be  sold  the  whole; 
hence  he  offered  the  whole ;  else  he  sold  with- 
out an  offer  to  selL  And  since  he  offered  but 
one  and  offered  the  whole,  it  follows  he  did 
not  offer  a  part  This  may  be  somewhat 
lacking  In  arrangement  but  what  else  can 
be  deduced  from  the  language  that  he  of- 
fered the  whole  or  sufficient  thereof,  etc.? 
Certainly  no  proper  cfmcluslDn  can  be  de- 
duced from  it  that  the  treasurer  first  offered 
a  part,  and,  receiving  no  bid,  or  none  suffi- 
cient to  pay  the  tax  and  costs,  then  offered 
the  whole,  or  that  an  offer  of  the  whole  was 
necessary  to  pay  the  tax  and  costs. 

[S]  A^ln,  asserts  counsel,  it  was  not  nece*-' 
sary  to  recite  In  the  deed  the  method  or  coo- 
dltl<Hi8  of  sale,  and  hence  those  redtals.  too. 
must  be  regarded  as  surplusage  and  not  as 
evldoice  of  the  facts  thus  recited.  But  these 
statements  are  also  made  In  connection  with 
and  as  parts  of  recitals  required  to  be  made 
in  the  deed.  To  disregard  them  is  to  dis- 
regard parts  of  such  recitals.  The  tax 
deed,  to  be  good,  must  recite  enough  of 
the  previous  proceedings  to  show  authority 
to  sell  the  land  and  to  make  the  deed. 
Where,  as  here,  the  county  cannot  be  a 
bidder  nor  a  voluntary  competitive  pur- 
chaser, and  can  only  acquire  rights  in  the 
delinquent  real  estate  when  no  purchaser  can 
be  found  for  the  land,  or  when  no  person  is 
willing  to  pay  an  amount  equivalent  to  the 
taxes  and  costs  for  which  it  stands  delin- 
quent, the  authorities  quite  generally  hold 
that  the  deed  must  contain  sufficient  recitals 
to  show  a  right  In  the  county  to  be,  or  the 
conditions  under  which  It  could  be,  a  lawful 
and  competent  purchaser.  Kramer  v.  Smith, 
supra,  and  other  cases  heretofore  dted.  The 
deeds  here  not  only  fall  to  show  conditions 
under  which  the  county  could  be  sucb  a  pur- 
chaser, but  on  their  face  show  conditions 
under  which  it  could  not  be;  and  not  only 
fail  to  show  authority,  but  affirmatively 
show  want  of  authority  to  issue  a  deed  to  it. 
Such  a  deed  Is  void  on  its  face.  With  this 
conclusion  we  need  look  no  further. 

[4]  But  the  certificates  of  sale,  also  put 
in  evidence  by  the  defendant  to  support  his 
title,  are  no  better.  They  read:  The  treas- 
urer "in  the  manner  prescribed  by  the  laws 
of  the  state  of  Utah  •   •   •  sold  t«  Salt 


Lake  county**  for  delinqnent  taxeia,  Ttamifig 
them  and  the  amount  thereof,  "the  following 
described  property"  describing  the  whole  of 
It;  "that  sucb  described  property  was  the 
smallest  parcel  that  could  be  sold  for  such 
tax  and  coats."  Of  course  the  phrase  "in  the 
manner  prescribed  by  the  laws  of  the  state" 
and  the  statement  that  the  whole  of  the  prop- 
erty "was  the  smallest  parcel  that  could  be 
sold  for  such  taxes  and  costs"  amount  to 
nothing,  because  mere  contusions.  2  Cooley 
on  Taxation  (3d  Ed.)  page  998;  37  Cyc.  1436. 

[B]  Nowhere  is  it  disclosed  that  anything 
less  than  the  whole  was  first  exposed  or 
offered  for  sale,  and,  receiving  no  bid  for 
the  amount  of  the  tax  and  costs  on  any  part 
less  than  the  whole,  that  then  the  whole  was 
offered,  or  that  no  bid  was  receired  from  any 
one  who  was  willing  to  take  a  part  or  the 
whole  and  pay  the  tax  and  costs,  and  for  that 
reason  a  certificate  of  sale  was  made  to  the 
county.  Nor  are  there  disclosed  any  of  the 
conditions  under  which  the  county  could  be 
a  lawful  or  competent  purchaser.  The  certif- 
icates merely  recite  the  treasurer  sold  the 
whole  of  the  property  to  the  county  for  the 
delinquent  tax  and  costs.  That  Is  entirely 
consistent  with  the  recitals  in  the  deed  that 
the  county  was  a  competitive  bidder  and 
a  voluntary  purchaser,  and  does  not  show  a 
valid  sale  to  the  county  or  any  right  In  it 
to  be  any  kind  of  a  purchaser. 

[6]  Again  does  the  defendant  assert  that 
the  statute  does  not  require  these  things  to 
be  recited  in  the  certificate.  Still  enough  of 
the  proceedings  must  be  recited  to  show  au- 
thority to  sell  the  land  and  to  issue  a  cer- 
tificate to  the  county.  That  is  not  done  ei- 
ther in  the  certificate  or  in  the  deed.  Said 
the  court  in  Rush  v.  Lewis  &  Clark  Coonty, 
supra,  on  rehearing: 

"So,  where  a  county  becomes  the  pdrchsBer 
of  property  at  a  tax  rale  because  there  are  no 
casn  purcbaaera.  the  certificate  of  sale,  as  well 
as  the  deed,  should  show  that  there  was  no 
purchaser  in  eood  faith  tor  the  property  on 
the  first  day  taat  tbe  property  was  offered  for 
sale,  and  that  when  the  property  was  thereaft- 
er offered  for  sale,  there  was  no  pnrcbaaer  in 
good  faith  for  the  sam^,  and  that  the  whole 
amount  of  tbe  property  assessed  was  stmck  off 
to  the  county  aa  a  purchaser,  and  should  oth- 
erwise truthfully  atate  the  facta." 

The  case  of  Bruno  v.  Madison,  38  Utah, 
485',  113  Pac  1030,  Ann.  Oas.  1913B,  584.  Is 
not  in  conflict  with  this.  There  the  only 
question  Involved  was  whether  a  delay  in  the 
issuance  of  a  tax  certificate  Invalidated  it 
We,  on  the  facts  there  made  to  appear,  held 
that  It  did  not 

We,  therefore,  think  the  Judgmrat  of  the 
court  below  should  be,  and  It  acoordingly  is^ 
affirmed,  with  costs. 

McOARTT,  O.  J.,  and  FRICK,  X,  concur. 
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WARD,  Aasessor  and  Tax  Collector,  t. 
HOLMES.  Andltor  and  Beeotder. 
(Sapreme  Court  of  Idaho.   Dec.  21,  1914.) 

1.  Taxation  ({  SIO*}  —  Gonirrr  Absessok— 

StATUTOBT  PBOTXaZON»— Tun  AND  COUPH*- 

SATION. 

Section  2118,  Bev.  Codes,  as  amended  by 
Seas.  Laws  1911,  c  10^  p.  345,  provides  that 
It  shall  be  the  duty  of  the  county  commissioners 
to  fix  the  annual  salaries  of  all  county  officers  at 
their  regular  session  in  April  next  preceding  any 
general  dection,  except  the  annual  salary  <n 
county  attorney. 

[Ed.  Note.— For  other  casM,  see  Taxation, 
Cent.  Dig.  SS  611-613 ;  Dec.  Kg.  |  810.*] 

2.  Taxation  (J  310*)  — Oouhtt  Absesbob  — 
Tebu  ahd  Coupensation. 

The  adoption  of  section  6,  art.  18,  of  the 
Constitntion,  as  amended  (Extra  Sesa.  Laws 
1912,  p.  53),  which  provides:  "That  that  sen- 
tence of  section  6  of  art.  18  of  the  Constitution 
of  the  state  of  Idaho  readiug:  The  Legislature 
by  general  and  uniform  laws  shall  provide  for 
the  election  biennially  in  each  of  the  several 
counties  of  the  state,  of  county  conunissioners, 
a  sheriff,  a  county  treasurer,  who  is  ex  officio 
public  administrator,  a  probate  judge,  a  county 
superintendent  of  public  instruction,  a  county 
aaseasor,  who  is  ex  officio  tax  collector,  a  coro- 
ner and  a  surveyor,*  be  amended  by  striking  out 
the  words  'who  is  «x  officio  tax  collector*  after 
the  words  *a  coonty  88888801*  and  inserting  the 
words  'and  also  ex  officio  tax  collector*  after  the 
words  "public  administrator*  "—in  no  way  af- 
fects the  terms  of  such  officers,  the  tim«  of  their 
election,  or  their  compensation. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  a  611-513;  Dec.  Dig.  S  S10.«l 

8.  Cousnxa  3  72*)  — Officebb— GOHFsnBA- 
noN— PowBB  TO  Fix. 

County  commissioners  have  no  authority  to 
increase  or  decrease  the  maximum  or  minimum 
compensation  of  county  officers  in  anticipation 
of  the  adoption  of  a  constitutional  amendment. 

[Ed.  Note.— For  other  cases,  we  Counties, 
Dec  Dig.  I  72.*] 

4.  HANDAHUS  (S  73*)— OTFICEBS— SAX.ABIBS. 

A  writ  of  mandate  should  not  be  denied 
where  a  board  of  county  commissioners  exceed 
their  authority  in  fixing  the  annual  salaries  of 
county  officer*  below  the  Tninimnni  provided  by 
law. 

[Gd.  Note.— For  other  easea,  see  Mandamus, 
Cent.  Dig.  II  116,  186,  144-14S;  Dec.  Dig.  | 
73.*] 

Appeal  from  District  Cottrt,  Adams  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Mandamus  by  C.  T.  Ward,  Assessor  and 
Tax  Collector,  against  O.  W.  Holmes,  Audi- 
tor and  Becorder  of  Adams  County.  From 
judgment  for  defendant^  plalntlfl  appeals. 
Beversed. 

L.  L.  Burtenshaw,  of  Cotrndl,  for  appellant 
B.  J.  Dillon,  of  Council,  for  respondent 

BUDOE.  J.  C.  T.  Ward,  assessor  of  Adams 
county,  made  ai^Ucation  to  the  district  court 
of  said  county  for  an  alternative  writ  of 
mandate  to  compel  C.  W.  Holmes,  clerk  of 
tlie  district  court  and  ex  officio  auditor  of 
said  county,  to  Issue  to  bim  a  warrant  for  the 
sum  of  ¥01.66  in  payment  of  one-twelftb  of 
his  annual  salary,  for  the  month  of  January, 
1914;  that  being  the  amount  claimed  to  be 


due  under  an  order  made  fff  tb»  board  of 
county  commissioners  of  Adams  county  fix- 
ing tlie  salary  of  assessor  and  ex  officio  tax 
collector,  at  tbelr  regular  April,  1912,  meet- 
ing. 

{1,  f]  An  altematlT«  writ  vaa  Issned,  and 
on  the  return  day  thereof  Uie  said  Hobnes,  In 
his  official  capacity,  appeared  and  answered 
said  writ,  admitting  t&At  Ward  was  the' duly 
appointed  and  acting  assessor  of  Adams  conn- 
ty,  that  at  the  regular  April,  1912,  meeting 
of  the  board  of  commissioners  of  Adams 
county  said  board  made  an  order  fixing  the 
salary  of  tbe  assessor  and  ex  <fflclo  tax  col- 
lector at  91,100  per  annmn  for  "Oie  period 
from  JannaxT  18, 1918,  to  tbe  second  Monday 
In  January,  1916,"  tbe  order  of  said  board 
being  as  follows: 

"In  the  matter  of  fixing  salaries  for  the  period 
January  13,  1913,  to  the  second  Monday  in  Jan- 
uary, 1916,  the  board  orders  that  tbe  follow- 
ing be  and  is  hereby  adopted  as  tbe  <idary  sched- 
ule for  the  above  period:  •  •  «  "Assessor 
and  tax  collector  91,100  per  year,  aHsseor  only 
9600  pn  year." 

And  after  fixing  in  the  above  order  the  an- 
nual salaries  of  all  county  oflteers,  there  was 
added  ttiereto  and  made  a  part  thereof  the 
fcdlowlng: 

"The  salaries  of  the  assessor  and  tax  col- 
lector *  *  *  are  made  contingent  upon  the 
adoption  of  the  constitutional  amendment  mak- 
ing the  treasurer  the  tax  collector." 

This  latter  part  of  the  order  so  made  by 
the  commissioners  no  doubt  referred  to  tlie 
following  proposed  constitutional  amendment, 
which  was  submitted  to  tbe  voters  by  the 
Legislature  at  a  special  session  thereof  in 

1912.  Said  amendment  Is  as  follows : 

"That  that  sentence  of  section  6  of  article  IS 
of  the  Constitution  of  the  state  of  Idaho  read- 
ing: 'The  Legislature  by  general  and  uniform 
laws  shall  provide  for  the  election  biennially  in 
each  of  the  several  counties  of  the  state,  of 
county  commissioners,  a  iberiS,  a  county  treas- 
urer, who  is  ex  officio  pobllc  administrator,  a 

Erobate  judge,  a  county  superintendent  of  pub- 
c  instruction,  a  county  araessor,  who  is  ex 
officio  tax  collector,  a  coroner  and  a  surveyor,' 
be  amended  by  striking  out  tbe  words  'who  is 
ex  officio  tax  collector'  after  the  words  *a  coun- 
ty assessor*  and  inserting  the  words  'and  also 
ex  officio  tax  collector'  after  the  words  'public 
administrator.' " 

This  amendment  was  adopted,  thereby  re- 
quiring the  duties  of  tax  collector  to  be  per- 
formed by  the  county  treasurer  instead  of  the 
county  assessor,  except  as  later  provided  un- 
der sections  149  to  169,  inclusive,  Sess.  Laws 

1913,  p.  221,  which  In  part  are  as  follows : 
"Sec.  149.  It  is  hereby  made  the  duty  of  the 

assessor,  immediately  upon  assessing  personal 
property  whereon  the  tax  ia  not  a  lien  on  real 
property  of  suflicient  value,  in  the  judgment  of 
the  asseasor,  to  insure  the  oollecuon  of  such 
tax.  to  compute  the  amount  of  taxes  due  on 
such  pergonal  property,  *  •  •  and  at  the 
same  time,  the  assessor  must  collect  such  tax^ 
and  issue  a  tax  receipt  therefor,  upon  blanks  in 
the  form  supplied  by  the  state  auditor.  *  «  * 
"Sec.  ISO.  If  the  payment  of  any  tax  due  on 
personal  property,  as  prescribed  In  the  preceding 
section,  is  refused,  the  assessor  must  then  and 
there  distrain  and  sell  in  the  manner  provided 


*For  otn«r  cases  sm  same  topic  and  section  MUMBBR  in  Dec.  Dig.  a  Am.  Dig.  Key-No.  Series  A  Rsp'r  Isdexw 
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for  the  distraint  aiid  sale  of  peraonal  property' 
for  taxes,  Bo  mnch  of  anch  property  ae  may 
be  necessary  to  pay  ancli  taxes,  or  forthwith 
bring  suit  with  attachment  in  aid  of  such  suit, 
for  the  amount,  or  estimated  amount,  of  mch 
taxes  doe." 

It  win  therefore  appear  that  for  certain 
purposes  the  assessor  1b  stlU  the  tax  collector. 
It  was  no  doubt  the  intention  of  the  board  of 
cotin^  commissioners  to  proTlde  that.  In  the 
event  the  constitutional  amendment,  supra, 
was  adopted  and  became  self-executing,  the 
assessor  wonld  be  relieved  of  the  daties  of 
tax  collector,  and  therefore  should  receive  as 
compensation  for  his  services  as  such  asses- 
sor ?600  per  annum  Instead  of  $1,100.  "But 
In  this  connection  we  must  consider  chapter 
103,  Sess.  Laws  1911,  at  pa^e  34S,  amending 
section  2118,  Rev.  Codes,  which  provides : 

"It  shall  be  the  duty  of  the  board  of  county 
commissioners  of  each  county,  at  its  regular  ses- 
sion in  April  next  preceding  any  general  elec- 
tion, to  fix  the  annual  salaries  of  the  several 
county  officers  *  *  *  to  be  elected  at  said 
general  election,  for  a  term  commencing  on  the 
second  Monday  id  January  next  after  mid  meet- 
ing, and  in  no  case  shall  the  salary  of  any  coun- 
ty officer  be  less  than  the  lowest  amount  here- 
after de^gnated  for  such  officer,  and  in  no  case 
diall  it  be  hi^a  than  the  highset  amonnt  here- 
after designated  for  such  officer.  *  •  * 

"The  assessor  and  ex  officio  tax  collector  shall 
receive  a  salary  of  not  less  than  eight  hundred 
dollars  ($800)  per  annum  and  not  to  exceed 
three  thousand  dollars  ($3,000)  per  annum." 

It  will  be  observed  from  the  above  statute, 
as  amended,  that  the  salary  of  assessor  and 
ex  officio  tax  collector  could  not  be  fixed  at 
less  that  $800  per  annum,  or  to  exceed  $3,000 
per  annum.  Guheen  v.  Curtis,  8  Idaho  (Hasb.) 
443.  31  Pac.  80&. 

In  the  case  of  Cleary  v.  Klncald,  23  Idaho, 
789,  131  Pac.  1117,  the  court  In  construing 
section  6,  art  18,  supra,  held  that  said  con- 
stitutional amendment  was  Bclf-executing, 
and  transferred  the  duties  of  tax  collector 
&om  the  office  of  the  county  assessor  and 
imposed  such  duties  ui>ou  the  office  of  coun- 
ty treasurer,  but  that  the  office  of  county  as- 
sessor and  county  treasurer  were  in  no  way 
affected  as  to  the  terms  of  such  officers  or  the 
time  of  the  election  of  such  officers  or  their 
compensation. 

[3, 4]  The  maximum  and  minimum  salaries 
to  be  paid  county  officers,  as  well  as  the 
time  when  their  salaries  shall  be  fixed,  are 
provided  by  law.  The  county  commissioners 
have  no  authority  to  change  the  maximum 
or  minimum  so  fixed,  either  by  increasing  or 
decreasing  the  same  during  the  term  for 
which  said  officers  were  elected  or  appointed, 
or  to  antidpate  that  a  constitutional  amend- 
ment would  be  adopted,  and  therefore  In 
keeping  with  their  anUdpation  fix  the  salary 
of  a  county  officer  below  the  minimum  fixed 
by  law. 

The  amendment  to  article  18,  sec.  6,  was 
adopted  November  S,  1912.  The  board  of 
county  commissioners  fixed  the  salary  of  all 
the  county  officers,  including  the  appellant's 

•rw  other  euu  sm  Mm*  topic  and  section  NUMBER  In  Dec  Dig.  A  An.  Dig.  Ker-No.  Ssrles  *  Rsn'r  Ind«u» 
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predecessor,  tor  a  period  from  January  13, 
1913,  to  the  second  Mwkday  of  January,  191B, 
at  their  regular  April  meeting,  1912.  When 
the  amendment  was  adt^ted  the  assessor 
was  relieved  of  the  duties  of  tax  collector 
which  had  theretofore  been  performed  by  him 
by  reason  ot  his  election  to  the  office  of  as- 
sessor, but  this  could  in  no  way  affect  his 
compensation,  nor  was  the  compensation  of 
the  county  treasurer  Increased  or  decreased 
by  reason  ot  the  adoption  of  said  amendment. 
The  attonpt  on  the  part  of  the  commissioners 
to  fix  the  salary  of  the  assessor,  who  was 
then  ex  officio  tax  collector,  below  Qie  mini- 
mum provided  by  law,  was  clearly,  in  our 
opinion,  void  and  of  no  force  or  effect  That 
portion,  therefore,  of  the  order  made  by  the 
board  of  county  comml88l<Haers  of  Adams  coun- 
ty at  their  regular  April  meeting,  1912,  which 
provides,  "Assessor  only,  $600  per  year," 
made  contingent  upon  the  adt^tlon  of  the 
cwstitutlonal  amendment  making  the  treas- 
urer the  tax  collector,  was  null  and  void  and 
of  no  force  or  effect 

We  have  concluded  that  it  Is  not  necessary 
for  us  to  determine  the  coostltutloDal  gues- 
ti<m  suggested  by  counsel  for  the  respondent. 
This  question  was  not  raised  in  the  trial 
court,  and  a  determination  of  that  question 
Is  not  essential  to  a  full  disposition* of  the 
issue  involved  In  this  case.  The  real  ques- 
tion that  we  are  called  upon  to  consider  here 
Is  not  when  the  officer  shall  be  paid,  but 
what  compensation  be  Is  entitled  to  receive 
under  the  order  of  the  board  of  county  com- 
missioners, supra.  The  fact  that  the  assessor 
elected  at  the  November  election,  1912,  resign- 
ed, and  subsequently  thereto  the  appellant 
was  appointed  to  fill  out  the  unexpired  term 
of  his  predecessor,  in  no  way  affects  the 
question  of  compensation. 

We  are  therefore  of  the  opinion  that  the 
trial  court  erred  in  overruling  the  demurrer 
to  the  defendant's  answer  and  that  a  writ  of 
mandate  should  Issue.  Said  cause  is  remand- 
ed, with  instructions  to  the  trial  court  to  is- 
sue said  writ  Costs  awarded  to  appellant 

SULLIVAN,  a  J.,  and  TBUITT,  J.,  con- 
cur. 


WILKERSON  V.  AVEN. 

(Supreme  Court  of  Idaho.    Dec.  3,  1914.) 

Husband  awd  Wife  (|  133*)— Separate  Pbop- 
EETT  OF  Wife— SuFFiciENci  OF  Evidence- 
Action  TO  Quiet  Title. 

Beld,  under  the  facts  of  this  case,  that  the 
land  involved  is  the  separate  property  of  the 
wife  and  not  subject  to  Uie  payment  of  the  bus- 
band's  indebtedness. 

W Ed.  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  H  487-4MrDec.  Dig.  S  133^ 

Appeal  from  District  Court,  Canyon  Coun- 
ty; J.  M.  Stevens,  Judge. 

AcOon  by  W.  R.  Wllkbrson,  trustee  In 
bankruptcy,  against  Myrtle  F.  Aven  to  quiet 
title.    From  judgment  for  plaintiff,  defend- 
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ant  appeals.  Beversed  and  remanded,  wltfa 
dlrecUona  to  enter  judgment  for  defend- 
ant 

OrlffithB  &  Orlffltha  and  T.  I>.  Orlffin,  aU 
of  Caldwell,  fOr  appellant  Jacksm  ft  Wal- 
ters, of  Caldw^  tor  respondent 

SULLIVAN,  C.  J.  This  action  was  brought 
by  the  plaintiff,  as  trustee  of  the  estate  of 
H.  B.  Aven,  a  bankrupt,  to  quiet  title  to  a 
tract  of  land  conslstlDg  of  about  11  acres 
In  Orchard  Heights  addition  to  the  town  of 
Caldwell,  Canyon  county.  The  cause  was 
tried  by  the  court  without  a  jury,  and  find- 
ings of  fact,  conelnslons  of  law,  and  Judg- 
ment entered  In  favor  of  tlie  plalntli^  quiet- 
ing the  title  in  him  as  trustee.  Ibe  appeal 
ia  from  the  Judgment. 

The  principal  assignment  of  error  la  that 
the  evidence  is  not  sufficient  to  support  find- 
ings Nob.  8,  6,  6,  and  7. 

The  evidence  shows  that  the  appellant, 
Myrtle  F.  Aven,  was  the  wife  at  the  bank- 
rupt, H.  B.  Aven ;  that  they  were  married  in 
the  year  1803;  that  they  lived  on  a  home- 
stead In  Deer  Flat  not  far  fron  tbe  town 
of  Caldwell  for  a  period  of  about  nine  years, 
beginning  in  1894;  that  Bhwtly  after  tlieir 
marriage  the  appellant's  fftther  gave  her  9100 
in  cash  which  she  Invested  in  od»  cow  wiUi 
a  suckling  celt,  a  heifer,  three  brood  aows, 
and  a  iosm  dAtikeDa,  whiCh  were  talun  to 
and  kept  on  said  homestead;  that  during 
that  time  the  husband  managed,  ctmtrolled, 
and  «ired  for  said  live  stock  and  Ita  Increase, 
selling  a  part  of  It  at  times  and  acconnttng 
to  the  appellant;  tliat.ttie  husband  retained 
the  money  from  the  sale  of  the  stock  so  sold 
and  used  the  same  in  the  c^ration  of  said 
farm ;  that  after  leaving  the  rsnCh  in  aboat 
1903,  they  took  some  of  the  stock  with  them 
to  Caldwell  and  kept  It  there  and  flnaUy  sold 
the  last  <tf  it  In  1907,  some  three  or  four; 
years  after  they  had  left  the  ranch;  that 
after  the  last  of  it  was  sold,  a  settlement 
was  had  between  the  husband  and  wife, 
and  the  amount  due  appellant  was  agreed 
upon;  that  both  husband  and  wife  testified 
that  there  was  a  settlement  between  them 
about  1907,  and  according  to  their  best  recol- 
lection It  was  agreed  that  there  was  he* 
tweoi  ¥1,200  and  ¥1.300  due  appellant;  that 
they  kept  a  book  part  of  the  time  of  the 
amount  received  from  the  sales  of  such  prop- 
erty and  what  it  cost  to  feed  the  stock ;  that 
the  cost  of  the  feed  was  deducted  from  the 
price  the  cattle,  hogs,  etc.,  brought;  that  no 
other  cattle,  hogs,  or  chickens  were  kept  on 
the  homestead  but  those  purchased  with  said 
$100  and  their  Increase;  that  the  husband 
began  to  repay  the  an>ellant  in  small  sums; 
that  there  was  an  agreement  between  them 
that  the  appellapt  should  have  as  her  sep- 
arate property  her  personal  earnings  whidi 
she  mii^t  derive  frtmi  keeping  roomers  and 
a  part  of  what  she  mlg^t  derive  from  keep- 
ing boarders,  and  the  sums  for  which  said 


property  sold,  less  tlie  cost  of  the  feed  the? 

consumed. 

The  evidence  shows  that  appellant  opened 
a  savings  account  with  the  Caldwell  Bank- 
ing &  Trust  Company,  the  prede(»BSor  in 
Interest  of  the  Caldwell  Commercial  Bank, 
on  July  24,  1907,  and  at  the  time  she  pur- 
chased the  land  in  question,  viz.,  December 
27,  1909,  she  had  in  that  savings  account 
$726.94;  that  the  purchase  price  of  said 
land  was  about  $1,650,  and,  In  order  to  make 
a  cash  payment  of  $1,000  at  the  time  she 
purchased  the  land,  she  borrowed  $250  from 
the  bank  on  her  not^  and  her  husband  paid 
her-$S0  on  the  debt  he  owed  her,  the  aiqpellant 
later  paying  the  note  of  $250  to  the  bank 
from  her  savings,  and  she  thereafter  mort- 
gaged the  land  for  $650,  from  the  proceeds 
of  which  loan  she  paid  the  balance  of  the 
purchase  price.  It  appears  that  her  said  hus- 
band signed  said  mortgage  with  her.  About 
the  time,  or  shortly  after,  of  removing  from 
the  ranch  to  the  town  of  Caldwell,  the  hus- 
band entered  Into  some  kind  of  merchandis- 
ing, and  was  ei^^ged  in  that  bnslneas  op  to 
the  30th  day  of  Januaiy,  1912,  when  he  was 
adjudged  to  be  a  bankrupt  under  the  bank- 
rupt laws  of  the  United  States.  From  the 
time  idaintiirs  said  husband  entered  into  the 
mercantile  business  until  he  was  declared  a 
banknipt  bis  indebtedness  to  the  bank  va- 
ried from  $4,000  to  about  $8,000.  The  cashier 
ct  the  bank  was  one  of  the  parties  who  made 
the  sole  of  this  land  to  the  appellant  and 
knew  all  about  her  husband's  indebtedness  to 
the  twnk  and  her  savings  account  as  kept  in 
said  bank. 

Under  that  state  of  facts  the  question  is 
directly  presented  as  to  whether  said  land 
was  community  property,  and,  as  such, 
whether  the  trustee  in  bankruptcy  was  en- 
tided  to  take  and  aK>l7  the  proceeds  there- 
of in  the  satisfaction  of  the  bonkmptfs  in- 
debtedness. 

It  1b  provided  by  section  2676,  Rev.  Codes, 
that  all  property  owned  the  wife  before 
marriage,  and  that  acquired  afterward  by 
gift  bequest,  or  descent  or  that  which  she 
shall  acquire  witti  the  proceeds  of  her  sepa- 
rate pnverty,  shall  ranaln  her  sole  and  sep- 
arate propert^r,  to  the  same  extent  and  with 
the  same  effect,  as  the  property  ct  a  hus- 
band similarly  acquired.  Section  2679  pro- 
vides that  all  property  owned  the  husband 
before  marriaj^  and  that  acquired  by  gift 
bequest  devise,  or  descent  is  his  separate 
property.  Section  2680  provides  that  all  oth- 
er pn^terty  acquired  after  marriage  by  either 
husband  or  wife,  including  the  rents  and 
profits  of  the  separate  propnty  of  the  hus- 
band and  wife,  is  community  property,  un- 
less by  the  instrument  by  which  any  such 
property  Is  acquired  by  the  wife  It  Is  pro- 
vided that  the  rents  and  profits  thereof  be 
applied  to  her  sole  and  separate  use.  Section 
4479  provides  for  exemptions  in  favor  oi  a 
married  woman,  and  that  all  real  and  iper- 
sonal  estate  beUmging  to  her  ftt  the  tinw  oi 
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bar  Buuxlasa,  or  to  wbkh'  she  nibntnieiiar 
becomes  entitled  in  her  own  right,  and  all 
renta,  Usnes,  and  profits  thereof,  and  all 
compensation  due  and  owing  her  for  person- 
al aervloe,  is  exempt  from  ezecntton  against 
her  hosband. 

Bald  aectlona,  all  coaatmed  togetlier,  con- 
template that  the  wife's  separate  propefty 
and  the  increase  thereof  cannot  be  applied 
to  the  paymrat  of  her  hnaband's  debts  on 
ezecutioD.  A  bankmptcy  proceeding  places 
the  estate  of  the  bankrupt  under  the  control 
of  the  law  as  effectually  as  It  could  be  placed 
an  execution  or  attachment,  and  cleaily 
the  law  does  not  contemplate  that  the  prop- 
erty of  a  married  woman,  or  the  rents,  ia- 
snes,  and  profits  thereof,  can  be  applied  by 
Judicial  proceeding  in  the  form  of  a  jadg" 
ment  and  execution  in  the  payment  of  bar 
hnaband's  debts. 

The  appellant's  father  gave  her  9100  In 
cash,  and  she  purchased  with  it  a  cow,  calf, 
heifer,  three  sows,  and  a  dozen  chickens. 
That  live  stock  was  taken  upon  the  home- 
stead of  the  appellant  and  her  husband  and 
it  was  cared  for,  and  Its  increase,  which  must 
hare  amounted  to  considerable  in  12  or  IS 
years,  was  fed  and  nurtured  on  the  products 
raised  on  the  farm,  and,  as  we  gather  from 
the  evidence,  the  value  of  the  grain  and  hay 
fed  the  sto<^  was  deducted  from  the  total 
sales,  and  in  the  settlement  between  the  hus- 
band and  wife  In  r^ard  thereto  it  was 
agreed  that  the  wife  was  entitled  to  between 
¥1,200  and  $1,300  for  the  money  that  the 
husband  had  received  on  such  sales. 

So  far  as  the  evidence  shows,  up  to  the 
time  she  purchased  said  land  in  1909,  she 
bad  saved  from  her  own  earnings,  with  what 
her  husband  bad  iMld  her  on  what  he  owed 
lier,  about  9T26,  and  on  the  day  she  pnr^ 
(biased  the  land  the  husband  paid  her  960 
on  the  Indebtedness  ot  betweoi  fl«200  and 
$1,300.  At  that  time  she  borrowed  from  the 
bank  $2S0,  and  apiAled  Oiat,  together  with 
$750  of  her  savings  account  in  the  bank,  in 
ttie  payment  of  $1,000  on  said  land.  There- 
after she  mortfkged  aald  land  for  about  $650 
and  paid  the  balance  of  the  punAiaae  price 
tboefor  from  the  proceeds  oi.  soch  loan. 

It  does  not  lyvpear  from  the  eridmce  that 
any  fraud  or  deception  was  practiced  on  the 
bank  or  on  either  of  the  hnrtNuid's  creditors 
whereby  they  were  induced  to  give  him  cred- 
it by  reason  of  the  appellant's  savings  ac- 
count In  said  bank  or  by  leasoD  of  her  hav* 
ing  purchased  said  land.  There  is  not  a 
syllable  of  evidence  that  tends  to  show  any 
credit  was  given  to  the  bankmpt  under  the 
rspresentatlons  either  from  the  wife  or  her 
husband  that  said  land  or  said  savings  ac- 
count was  community  property  or  the  proper- 
ty  of  the  husband,  and  It  could  not  become 
the  property  of  the  husband  without  some 
intent  on  the  part  of  the  wife  to  transfer 
tt  to  him  as  and  for  bis  property. 

In  Title  Ins.  A,  Trust  Co.  t.  IngoraoU.  153 


OaL  1,  M  Fa&  H  tt  WIS  hsU  that  tbe  mere 
acquirement  ct  tb»  poawsrion  of  tbe  wiftftf 
separate  propertr  Iqr  tbe  busband  snd  bis 
subsequent  management  and  control  of  the 
same,  all  done  with  her  consent,  does  not 
show  any  intent  on  the  part  of  the  wife  to 
make  a  gift  ot  soCh  ^opertj  to  Uu  buAand 
or  to  diange  Its  status  from  s^iarats  to 
community  property;  that  the  presumption 
in  Bu^  a  case  appears  to  be  that  the  proper- 
ty continues  to  be  the  separate  property  of 
the  wife  and  the  husband  takes  It  in  trust 
for  his  wita. 

If  tbe  husband  borrowed  money  from  the 
wife,  we  fail  to  understand  why  he  would 
not  have  as  valid  a  right  to  pay  her  the  mon- 
ey borrowed  as  he  would  to  pay  any  of  his 
other  creditors,  and  since  It  does  not  appear 
from  the  evidence  that  the  husband  used 
either  her  money  In  the  bank  or  said  land 
as  a  basis  of  credit  in  bis  mercantile  busi- 
ness, the  bank  certainly  did  not  give  the 
husband  any  credit  because  of  the  savings 
deposit  of  the  wife  or  the  land  which  stood 
in  her  name. 

Purther  than  that,  the  bank  through  its 
cashier  personally  made  the  sale  of  said  land 
to  the  appellant,  the  wife,  and  not  to  the 
husband,  and  received  from  her  the  pay 
therefor,  and  he  knew  at  the  time  of  the 
sale  Just  where  the  $1,000  came  from  which 
was  used  in  making  the  first  payment  on  the 
land.  And  he  also  knew  that  the  balance  of 
about  $650  was  raised  by  giving  a  mortgage 
by  the  wife  and  husband  on  said  land,  and 
the  wife  and  husband  are  liable  for  tbe  pay- 
ment of  said  mortgage  debt  Orartaln^,  If 
the  wife  pays  it  out  of  her  own  money,  the 
land  ought  not  to  be  taken  from  her  and 
given  to  the  creditors  of  toa  husband.  If 
there  were  any  indications  of  fraud  or  a 
oonsidracy  .betweoi  the  husband  and  wife 
to  inwnre  credit  for  the  husband  because 
of  the  property  Involved,  then  a  vezy  differ- 
ent question  would  be  presented.  But  ev- 
erythlng  was  done  openly  and  aboveboard, 
and  the  cashior  of  the  bank  knew  of  (be 
husband'a  indebtedness  to  the  bank,  and 
also  of  the  wlfa's  savings  account  In  said 
bank,  and  where  she  proeared  the  money  to. 
pay  the  purchase  inrlce  for  said  land. 

Counsel  for  the  trustee  contends  that 
there  was  such  a  confusion  of  property  in 
this  case  that  it  works  a  forfdture,  and  that 
there  has  been  no  attempt  to  trace  the  sep- 
arate pnqperty  of  appellant  or  Ito  proceeds. 
Tlie  evidence  does  not  show  that  there  was 
any  confoidon  of  property.  Tbe  evidence 
shows  that  the  husband  had  no  cattle  or  hogs 
or  chickens  on  said  ranch ;  that  all  that  was 
ever  kept  there  were  bred  from  the  animals 
purchased  by  the  wife  with  the  $100  given 
her  by  her  father.  It  is  true  tbe  husband  in 
selling  the  property  was  permitted  to  retain 
tbe  money,  with  tbe  understanding  that  he 
would  account  for  all  of  It  after  deducting 
the  cost  of  the  feed  and  grain  used  In  feed- 
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log  8ucb  aidmalK.  Then  is  no  slement  of 
confaslon  lii  this  case. 

We  therefore  hold  that  the  land  In  dlqimte 
Is  the  separate  property  of  the  an>eUBnt,  and 
that  the  Judgment  must  be  reversed,  and  It 
Ifl  so  ordered,  with  directions  to  the  trial 
court  to  enter  judgment  in  tavar  ot  appel- 
lant in  accordance  with  the  Tlews  eipressed 
In  this  oi^on.  Costs  awarded  in  favor  ot 
appellant. 

TRUITT,  J.,  concurs. 


AT£N  T.  CALDWELL  COMMERCIAL 
BANK. 

(Supreme  Court  of  Idaho.    Dec  8,  1914.) 

Appeal  from  District  Court,  CaDyoD  County ; 
J.  M.  Stevens,  Judge. 

Action  by  Myrtle  F.  Aven  against  the  Cald- 
well Commercial  Bank.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions  to  enter  Judgment  for 
plaintiff. 

Griffiths  &  GrifBtbs  and  T.  D.  Oriffin,  all  of 
Caldwell,  for  appellant.  Jackson  Sc  Walters,  of 
Caldwell,  for  respondent. 

SULLIVAN,  J.  This  case  involTes  the  right 
and  title  of  the  wife  to  certain  money  deposited 
in  the  defendant  bank  by  herself,  and  tne  con- 
tention was  made  in  this  case  that  said  saving 
deposit  was  community  property  and  could  be 
applied  by  the  bank  on  its  claim  on  the  hus- 
band's indebtedness,  on  the  theory  that  the  same 
was  community  property  subject  to  the  hus- 
band's debts.  ^ 

On  the  authority  of  the  case  of  W.  B.  Wll- 
kerson,  Trustee  in  Bankruptcy,  Respondent,  v. 
Myrtle  F.  Aven,  Appellant,  144  Pac.  11(3,  just 
'decided  by  this  court,  the  jadgment  entered  in 
this  case  must  be  reversed  and  the  cause  re* 
manded,  with  instructions  to  enter  judgment  in 
favor  of  appeUant   Costs  awarded  to  appellant. 

TRTJITT,  J.,  concur*. 


GAUTHORN  t.  BDBLET  STATE  BANK. 
(Supreme  Court  of  Idaho.   Dec.  1,  1914.) 

1.  Bankbuptcy  (MlBfl,  303*)  —  Voidabu 
Pbefebences  —  What  Oonstttutb  —  De- 
ixbuination, 

In  an  action  by  a  trustee  in  bankrupt^  to 
set  aside  a  transfer,  on  the  ground  that  it  effects 
a  preference,  and  also  that  it  is  voidable  as  a 
fraud  upon  other  creditors,  under  subdivision 
"e"  of  section  67  of  the  present  bankruptcy  law 
(Act  July  1.  189S,  o.  541,  30  Stat  504.  as  amend- 
ed by  Act  Feb.  5,  in03,  c.  487,  §  16,  32  Stat.  800 
lU.  S.  Comp.  St.  1913,  S  9051]),  the  question  as 
to  a  preference  is  determined  from  the  facts  and 
rircumstances,  and  unless  these  are  such  as  to 
produce  a  reasonable  cause  of  belief  in  the  mind 
of  the  person  receiving  the  transfer  that  its  en- 
forcement would  effect  a  preference,  the  trans- 
ariioD  must  be  held  valid.  On  the  quention  as  to 
wnflther  a  certain  tninsfer  is  void  becnise  it  is 
a  fraud  upon  other  creditors,  the  question  must 
be  determined  by  the  evidence  in  each  case. 

TEd.  Note.— For  other  cases,  see  Bankrupts, 
Cent  Dig.  SS  247,  248.  262,  268-281,  458-4G2; 
Dec.  Dig.  SS  159.  303.«] 

2.  Chattel  Mobtgaoes  (fl  190*)— Validitt— 
Retention  and  Sai-e  op  Pbopebtt. 

Held,  a  chattel  mortgage  on  a  stock  of 
goods  which  provides  that  the  mortgagors  may 


retain  poBscsrion  of  the  goods,  aell  tiiem  In  the 
usual  course  of  business,  and  each  week  pay  a 
certain  per  cent,  of  the  gross  proceeds  of  sales 
on  the  mortgage  debt,  is  not  void  per  se,  bat  tbt 
question  of  its  validity  must  be  determined  hy 
the  good  faith  or  lack  of  good  faith  of  the  par- 
ties to  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
ga^.  Cent  Dig.  Sf  407-416 ;  Dee.  Dig.  1 190.*] 

Aiveal  from  District  Oonrt,  Oassta  Ooonty; 
Edward  A.  Walters,  Judga 

Action  by  L.  H-  Oantbom,  trustee  in  bank- 
ruptcy of  the  estate  of  A.  GL  Dunning  end 
another,  partners  doing  baslness  as  "The 
Toggery,"  against  the  Hurley  State  Bank,  a 
cotporattOD.  From  judgment  tox  deCendan^ 
I^aintlfl  appeals.  Affirmed. 

W.  E.  Abraham,  of  Burley,  and  J.  H.  Wls^ 
of  Twin  Falls,  for  appeUant  T.  Bailey  Lee, 
of  Burl^,  for  respmident 

TRCITT,  J.  [1]  This  action  was  brought 
In  the  lower  court  by  the  appellant,  L.  H. 
Cauthom,  trustee  in  bankruptcy  of  the  es- 
tate of  A.  C  Dunning  and  Guy  Olln,  bank- 
rupts, against  the  Burley  State  Bank,  a  cor- 
poration engaged  In  the  banking  business  at 
the  town  of  Burley,  Idaho,  to  have  a  certain 
chattel  mortgage  on  a  stock  of  merchandise 
and  fixtures  appertaining  thereto,  also  locat- 
ed at  said  town,  declared  Illegal  and  void 
and  that  the  property  described  in  said  mort- 
gage be  turned  over  to  said  trustee  as  a  part 
of  the  estate  of  said  bankrupts. 

The  ctHnplaint  sets  up  two  separate  causes 
of  action.  In  the  first  cause  set  up  therein, 
it  Is  alleged  that  said  A.  0.  Dunning  and 
Ony  Olln  were  on  the  16th  day  of  October, 
1911,  engaged  In  business  as  copartners  under 
the  firm  name  and  style  of  "The  Toggery"  at 
said  town  of  Burley,  that  said  Arm  was  at 
said  date  Insolvent,  uid  that  It  was  lndd>ted 
to  the  defendant  bank  in  the  snm  of  91,700: 
It  furtiier  alleges  that  at  said  date  said  firm 
and  said  A.  O.  Donning  and  Guy  Olin  execut- 
ed and  deliTered  to  the  <f^endant  a  promis- 
sory note  in  said  snm  of  $1,700;  that  to  se- 
cure the  same  they  also  at  said  time  execut- 
ed a  chattel  mortgage  np^  th^  entire 
stock  of  merchandise  and  fixtures  used  In 
the  business  and  for  no  other  consideratioa 
whatever;  that  said  |1,TOO  was  at  said  time 
a  pre-«xlstlng,  unsecured  bidebtedness ;  and 
that  the  transfo-  ot  said  pn^rty  was  made 
for  the  benefit  tff  said  defendant  with  the  in- 
tent to  give  it  a  preference  as  a  creditor,  and 
with  intent  to  hinder,  delay,  and  defraud  the 
other  credlt<mi  of  said  parties,  thereby  mak- 
ing it  possible  for  said  defendant  to  obtain  a 
greater  perc^tage  of  its  said  debt  than  any 
other  creditor  in  the  same  f^tass.  The  com- 
plaint further  alleges  that  at  the  time  said 
chattel  mortgage  was  glren,  and  said  prapex- 
ty  transfOTed  to  the  defendant,  it  had  rea- 
sonable cause  to  believe  that  said  parties 
were  Insolvent,  that  a  inreference  was  In- 
tended, and  the  transfer  of  said  property  was 
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received  by  defendant  with  tb6  intent  and 
purpose  to  binder,  delay,  and  defraud  tbe 
other  creditors  of  said  parties  of  the  same 
class.  It  farther  alleges  that  tbe  defoid- 
ant,  at  the  time  of  this  transaction,  was  and 
for  more  than  one  year  prior  thereto  had 
been  tbe  banker  for  said  Arm,  and  as  sach 
had  full  knowledge  of  Its  financial  standing 
and  condition;  that  its  liabilities  greatly 
exceeded  its  assets  and  resources  of  all 
kinds;  that  said  Arm  and  said  A.  O.  Dun- 
ning and  Guy  Olln  were  Insolvent  and  un- 
able to  pay  all  their  creditors  in  full;  that 
said  mortgage  was  intended  as  a  preference 
over  other  creditors  of  tbe  same  class;  that 
the  same  was  made,  executed,  and  delivered 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  the  other  creditors  of  said  parties 
of  a  like  class. 

The  complaint  also  alleges  that  on  the  9th 
day  of  December,  1911,  a  petition  In  involun- 
tary bankruptcy  was  filed  against  the  partner- 
ship composed  of  said  A.  C.  Dunning  and 
Ouy  Olln  by  a  large  number  of  their  creditors 
representing  claims  of  about  $5,000 ;  and 
that  thereafter  on  tbe  13th  day  of  December, 
1911,  the  property  of  said  partnership  was 
placed  in  the  hands  of  L.  V.  Gallogly,  as  re- 
ceiver; that  on  the  7th  day  of  March,  1912, 
an  adjudication  was  had  In  the  matter  of 
said  petition  in  bankruptcy,  and  said  A.  C. 
Dunning  and  Guy  Olln  were  duly  declared 
bankrupts;  that  thereafter  on  the  24th  day 
of  April,  1912,  said  L.  H.  Cauthom  was  ap- 
pointed as  trustee  in  bankruptcy  of  their  es- 
tate ;  that  he  at  said  date  duly  qualified  as 
such  trustee  and  has  been  acting  as  such  ever 
since.  It  was  further  allied  that  a  notice 
to  said  bank  was  given  by  said  trnstee,  L. 
H.  CaaUiorn,  of  the  first  meeting  of  the  credi- 
tors of  such  bankrupts,  that  said  bank,  tqr  its 
agent,  appeared  at  said  meeting  and  was  re- 
quested by  said  trustee  to  surrender  aald 
chattel  mortgage  and  property  therein  de- 
scribed and  to  share  with  the  other  unsecured 
creditors  In  the  distribution  of  the  estate,  but 
it  then  refused  to  do  so,  and  has  ever  sbiee 
refused  to  surrender  the  mortgage  or  said 
pr(4)erty. 

From  the  record  here  presented,  there 
seems  to  have  been  some  irregalerlty  in  the 
proceedings  by  wbldt-  the  adjndlcatlaik  In 
bankruptcy  in  this  case  was  effected,  in  this, 
that,  though  tbe  petition  was  agidnst  the 
partnership  doing  business  under  the  Ann 
name  and  style  of  "The  Toggery,"  the  ad- 
judication was  against  A.  G.  Dunning  and 
Guy  Olin  as  individuals.  And  yet  the  only 
property  that  was  taken  possession  of  by 
authority  of  said  proceedings  and  adjudica- 
tion was  the  property  of  said  partnecahip. 
However,  as  no  question  regarding  tbe  mat- 
ter is  presented  by  this  appeal,  if  there  was 
any  irregularity  in  the  proceecUags  by  whidi 
said  A.  a  Dunning  and  Quy  Olin  were  de- 
flared  bankrupts  as  individuals,  when  the 
petitl<«  was  against  them  as  copartners,  It 


could  not  be  raised  In  this  court  for  tbe 
first  time. 

In  the  second  cause  of  action,  plalntlfl  al- 
leges the  execution  of  said  note  and  mort- 
gage set  out  in  its  first  cause  of  actloi^  as 
above  mentioned,  and  then  alleges  tliat  said 
mortgage  was  and  is  illegal  and  void,  tor  the 
reason  that  tiie  bank  permitted  the  mort- 
gagors to  retain  possession  of  said  merchan- 
dise, conduct  a  retail  business  from  day  to 
day,  and  sell  goods  from  the  stock  of  mer- 
chandise so  mortgaged  wlthoM  requiring  the' 
receipt  from  the  sales  ot  tbe  same  to  be  ap- 
plied to  tbe  extinguishment  of  said  mortgage 
Indebtedness,  that  no  payments  were  made 
on  said  mortgage,  and  that  the  same  was 
made,  executed,  and  delivered  to  the  bank 
for  tbe  purpose  and  with  the  intent  to  hinder, 
delay,  and  defraud  the  other  creditors  of 
said  copartnership,  and  that  the  defendant 
bad  full  knowledge  of  such  intent  on  the 
part  of  the  mortgagors,  and  was  a  party 
thereto.  The  answer  Joined  issue  upon  the 
material  allegations  of  the  complaint,  and 
the  cause  was  tried  before  tbe  court  with- 
out a  Jury.  Both  parties,  by  a  stipulation  in 
writing,  waived  findings  of  fact  and  conclu- 
sions of  law,  and  thereafter  the  court  duly 
entered  Judgment  against  the  plaintiff,  and 
awarded  costs  to  tbe  defendant  From  this 
Judgment  this  appeal  is  taken. 

As  there  were  no  findings  of  fact  by  the 
trial  court.  It  is  necessary  for  this  court  to 
examine  the  evidence  and  determine  for  it- 
self what  facts  are  established  thereby,  and 
from  these  facts  ctmclnde  wiiether  the  prin- 
ciples of  law  upon  which  tbe  Judgment  rests 
are  sustained  by  the  evidence.  There  were 
only  two  witnesses,  S.  G.  Rich  and  Ih  B. 
Gallogly,  who  testified  in  regard  to  the  con- 
troUing  points  In  the  case.  The  only  other 
witness  called  was  the  county  recorder,  and 
be  was  called  simply  to  identify  some  rec- 
ords required  to  be  used  in  the  case.  Mr. 
Rich  testified  that  he  was  cashier  of  the 
Bdrley  State  Bank  and  liad  dealings  with  A. 
C  Dunning  and  Guy  Olln  while  they  were 
engaged  in  business  as  copartners,  under  tbe 
firm  name  of  "The  Tomery"  at  Burley.  He 
testified  that  said  note  and  mortgage  for  9h- 
700  givm  on  the  ICth  oi  August;  1811,  were 
eucnted  and  delivered  to  take  np  an  unse- 
cured note  tor  and  some  luterett  there- 
on that  the  firm  owed  to  the  bank.  This 
¥1,700  was  deposited  to  the  credit  of  the 
firm,  and  ^,525.25  checked  from  its  account 
at  said  date,  so  that  $174.75  of  this  91,70O 
note  and  mortgage  was  a  new  debt,  and  as 
to  that  sum  tlie  mortgage  in  any  ev^t  would 
be  valid  so  far  as  the  question  of  preference 
might  affect  it.  Tills  witness  further  testi- 
fied that  during  the  monUi  of  October,  1911, 
he  inquired  Into  the  condition  of  this  firm 
and  went  over  their  bocdcs,  but  made  no  In- 
ventory of  the  goods  and  fixtures;  that  ite 
account  at  the  bank  was  overdrawn  during 
the  mcmtlis  of  Soptember  and  October,  and 
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deposited  to  its  credit  at  Tarlooa  times  a 
total  snm  of  fS79.23,  the  last  deposit  being 
made  November  18tb,  bnt  this  sum  was  all 
checked  oat,  so  that  on  that  date  there  was 
an  overdraft  of  $8.79  on  the  account  of  said 
Ann.  Dp  ring  this  time  |65  was  credited  on 
the  91,700  note.  The  mortgage  provided  that 
the  mortgagors  should  each  week  apply  60 
"per  cent  of  the  gross  proceeds  of  the  sales 
of  merchandise,  covered  by  said  mortgage,  In 
payment  of  the  SIJOO  Indebtedness,  and  this 
witness  tesUfled  that  he  wait  to  the  store 
each  week,  asked  for  a  statement  of  the  re- 
celpts  from  sales  of  the  week  and  for  60  per 
cent,  of  the  money  received.  He  further  t^ 
tlfied  that  be  went  each  week  and  had  an 
accountlag,  bnt  did  not  get  any  money  for 
some  weeks.  He  explained  this  by  saying 
that: 

"I  am  not  certain  but  there  were  some  weeks 
when  the  amounts  applied  to  new  stock  and  ex- 
hausted their  funds  and  they  had  nothing  to 
pay." 

The  witness  was  asked  about  the  Individu- 
al property  of  Gny  Olln,  and,  though  he  tes- 
Ufled that  he  owned  916,000  or  920,000  worth 
of  property,  he  admitted  <m  cross-examina- 
tion that: 

"He  bad  hit  title  in  such  shape  that  it  conid 
not  be  used  for  security.  *  *  *  He  had  cot 
perfected  title  to  his  real  estate." 

It  would  seem  from  this  ezplanatl<m  in  re- 
gard to  this  property  owned  by  Gny  Olln  that 
he  conId  not  use  it  for  securing  Ms  creditors 
or  raising  mooey  to  pay  than,  and  if  this  Is 
BO,  we  do  not  see  how  they  could  reach  it  by 
any  legal  process.  In  Louisiana  Nat^l  Life 
Assur.  Soc.  V.  Segen  (D.  a)  28  Am.  Bankr. 
Rep.  19,  196  Fed.  903,  it  is  stated  that: 

"Id  order  to  determine  tin  solvency  of  an  al- 
leged bankrupt,  the  assets  ought  to  be  such  as  a 
creditor  could  realize  on  If  he  obtained  a  judg- 
ment against  him  in  the  ordinary  course  of  ju- 
dicial procedure." 

It  is  admitted  that  Dunning  had  no  property 
other  than  his  Interest  in  this  store,  except 
a  diamond  ring.  The  amount  of  indehted- 
n^  presented  by  the  unsecured  creditors 
to  the  trustee  in  bankruptcy  was  $4,954,  the 
mortgage  In  controversy  amounted  to  $1,700, 
and  there  was  another  mortgage  against  the 
firm  for  about  a  thousand  dollars,  making  a 
total  indebtedness  of  about  $7,600  at  the  date 
of  the  filing  of  the  petition  In  bankruptcy. 
At  the  time  of  the  execution  of  this  mort- 
gage, the  said  goods  and  fixtures  were  es- 
timated to  be  of  the  value  of  $3,600  to  $4,000, 
and  though  this  did  not  Include  book  ac- 
counts, as  the  Items  of  Indebtedness  within 
a  short  time  after  the  date  of  said  mortgage 
amounted  to  $7,600,  as  above  stated,  we  think 
the  record  shows  that  this  copartnership  was 
insolvent  at  the  date  on  which  this  mortgage 
was  executed  and  delivered  to  the  bank. 
Moreover,  while  It  is  true  that  secured  credi- 
tors are  not  bound  by  an  adjndlcatiiui  in 


is  therein  decreed,  and  the  adjudication  was 
made  March  7, 1912,  so  that  it  is  prima  fade 
evidence  in  this  case  that  these  parties  were 
insolvent  at  that  date  or  a  little  over  four 
and  one-half  months  after  the  date  of  the 
mortgage.  And  this  fact  ndgbt  be  considered 
as  of  some  weight  in  determining  wftether 
the  copartnership  was  insolvent  at  the  date 
of  said  transfer. 

The  other  witness,  L.  B.  Gallogly,  in  thla 
case,  testified  that  some  months  prior  to  the 
date  of  this  mortgage  be  was  employed  as  a 
salesman  by  "The  Toggery"  firm  and  was  go 
employed  at  that  time,  that  on  the  13th  day 
of  December,  1911,  he  was  appointed  receiver 
of  the  business  of  said  firm  by  the  federal 
court  and  took  charge  of  the  profwrty  on  said 
date.  He  further  testified  that  on  the  date 
of  said  mortgage  be  would  estimate  the  stock 
of  goods  and  fiztum  to  be  worth  from  $3,- 
600  to  $4,000,  though  he  did  not  take  an  in- 
ventory thereof,  but  when  he  took  charge  of 
the  property,  as  receiver,  he  then  made  an  in- 
ventory of  the  merchandise  and  fixtures,  and 
this  showed  the  value  to  be  about  $3,000.  He 
further  testified  that  during  the  month  of  Oc- 
tober, 1911,  the  firm  appeared  to  be  doing  a 
"very  prosperous  business,"  and  was  making 
sales  of  about  $50  or  $60  a  day. 

The  foregoing  statement  Includes  the  ma- 
terial facts  in  this  case,  as  stated  by  the  wit- 
nesses and  as  shown  by  the  record. 

Based  upon  the  facts  as  thus  shown  to  ex- 
ist. It  now  becomes  necessary  to  apply  the 
prlndplea  of  law  applicable  to  them  to  or- 
der to  reach  a  correct  decision  of  the  case. 
The  appellant  only  complains  of  two  errors: 

(1)  "That  the  evidence  conclnsively  shows  that 
said  mortgage  was  given  witfa  the  intent  to  pre- 
fer tiie  defendant  bank,  mortgagee,  over  other 
creditors  of  the  same  class,  and  was  given  to  se- 
cure an  antecedent  d^t ;  and  (2)  that  said 
mortgage  was  illegal  and  void,  for  the  reason 
that  the  same  permitted  the  mortgagors  to  re- 
main in  poaseEssioQ  of  the  same  in  the  regular 
course  of  bosiness  without  accounting  to  the 
mortgagee  for  the  proceeds  of  said  daily  sales, 
and  tiiat  the  mortgagee  knew  aud  had  reasra  to 
believe  that  Uie  mortgagors  were  at  the  time  In- 
solvent" 

The  first  alleged  error  raises  the  question 
of  a  preference  as  defined  by  the  national 
bankruptcy  law  now  in  force.  The  Bank- 
ruptcy Act  of  1808,  In  regard  to  preferences, 
made  the  result  obtained  by  the  creditor,  and 
not  the  intent  of  the  debtor,  the  essential 
fact.  If  a  transfer  to  a  creditor  within  four 
months  of  the  bankruptcy  was  received, 
which  would  give  him  an  advantage  over 
other  creditors  of  the  same  class,  it  was  a 
preference,  without  regard  to  the  intent  or 
motive  of  either  debtor  oi  creditor.  As  a 
large  part  of  the  mercantile  business  of  this 
country  is  done  upon  a  credit  system,  this 
law  In  Its  result  materially  restricted  trade, 
for  it  to  a  large  extent  eliminated  credit,  and 
the  retail  merchant  was  limited  In  Itls  por- 


Digitized  by  Google 


idabo) 


OAUTHOBN  T.  BUKLB7  STATB  BANK 


Ull 


chases  to  such  amount  of  goods  as  he  could 
par  for  In  cash.  So  much  complalBt  was 
made  against  this  law,  and  Its  evil  effects  on 
business  were  so  apparent  that  the  amenda- 
tory act  of  1003  was  passed  by  Congress. 
Subdivision  "b"  of  section  60  of  said  act  was 
further  amended  by  act  of  Congress  approved 
June  26.  1910,  and  this  aubdlvielon  so  far  as 
It  relates  to  tixia  case  la  as  follows: 

"If  a  bankrupt  shall  have  procured  or  sufFered 
a  Judgment  to  be  entered  against  him  in  favor 
of  any  person  or  have  made  a  transfer  of  any 
of  his  property,  and  if,  at  the  time  of  his  trans- 
fer, or  of  the  entry  of  the  judgment  or  of  the  re- 
cording or  registering  of  the  transfer  if  by  law 
recording  or  registering  thereof  Is  required,  and 
being  vrithin  four  mouths  before  the  Sling  of  the 
petition  in  bankruptcy  or  after  the  SUug  thereof 
and  before  the  adjudication,  the  bankrupt  be  in- 
solvent and  the  judgment  or  transfer  then  oper- 
ate as  a  preference,  and  the  person  receiving  it 
or  to  be  uenefited  thereby,  or  Ms  agent  acting 
thereiUt  shall  thai  liave  reasonable  cause  to  be- 
lieve that  the  enforcement  of  such  Judgment  or 
transfer  Irould  effect  a  preference,  it  Shall  be 
voidable  by  the  tmstee,  and  he  may  recover  the 
property  or  its  value  from  such  parson."  U.  S. 
Cotnp.  St  1913,  I  9644. 

Under  the  bankruptcy  act  as  amended  in 
1903,  an  essential  element  to  a  preference  was 
that  the  creditor  "had  reasonable  cause  to  be- 
lieve that  it  was  Intended  thereby  to  give  a 
preference,"  and  In  a  number  of  cases  it  was 
held  that  the  debtor  most  also  Intend  the 
transfer  as  a  preference,  -because  such  Int^ 
tion  might  be  ivesnmed  from  the  necessary 
roBDlt  of  the  transaction;  and  much  refine- 
ment of  argument  as  to  the  meaning  of  the 
word  'intended,"  as  used  In  this  section,  was 
Indnlged  In  by  the  conrts  tn  construing  It 
ProbalAy  on  this  acooont  the  language  of  Oils 
section  was  changed  by  Qie*  amendment  of 
1910,  as  will  be  noticed  In  the  forgoing 
quotation,  so  as  to  eliminate  the  question  of 
Inteatbm  as.to  ^tlier  oedltor  m  debtor.  As 
the  law  now  is,  if  the  creditor  hod  reasonable 
cause  to  beKeiw  fiie  enforcement  of  tJie  trans- 
fer would  ^eet  a  preference,  it  shall  be  void- 
able by  the  trustee.  And,  as  already  stated, 
this  makes  the  intent  of  the  debtor  Immate- 
rial and  predicates  this  elemoit  ot  a  prefer- 
ence iqion  tlie  beUe/  of  the  creditor.  And 
this  belief  must  be  based  upon  reasonable 
cause.  We  apprehend  that  the  courts  will 
find  about  as  much  difficulty  In  defining  a 
"reascmable  cause"  as  they  bave  had  In  ccm- 
strulng  the  word  "Intended"  In  tbis  section 
bftfore  the  last  amendment  thereto^  The  con- 
trolling question  presented  by  appeUanf  s  first 
assignment,  then,  Is  whrtber  he  has,  by  tbe 
weight  of  the  proof,  established  the  fact  that 
the  bank  bad  reasonable  cause  to  believe  that 
the  enforcement  of  this  transter  woold  effect 
a  preference. 

Collier  on  Bankruptcy  (lOtb  Ed.)  p.  790, 
gives  the  essential  elements  of  a  preference 
under  the  present  law  as  follows: 

"Since  the  amendatory  act,  a  preference  con- 
sists in  a  person,  (1)  while  insolvent  and  (2> 
within  four  months  of  the  bankruptcy,  (3)  pro- 
curing  or  suffering  a  judgment  to  be  entered 
ai^dnst  IdmseU  or  mudng  a  transfer  of  lils 


property,  (4)  tbe  effect  of  which  will  be  to  en- 
able one  creditor  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  creditor  of  the  same 
class.  Such  a  preference  is  voidable  at  the  itf 
Btance  of  the  traste&  if  (0)  the  person  recover- 
ing it  or  to  be  benefited  thereby  naa  (6)  reaeon- 
able  cause  to  believe  that  the  enforcement  of  the 

Iadgment  or  transfer  will  result  in  &  preference, 
f  the  transfer  was  made  or  the  judgment  pro- 
cured or  suffered  while  the  debtor  was  insolvent, 
and  the  effect  of  such  tranrfer  or  judgment  was 
to  enable  one  creditor  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditor  of  the 
same  clau  such  trcuasfer  or  judgment  is  a  pref- 
erence. The  burden  of  proving  the  existence 
of  the  essential  elements  of  a  transfer  is  upon 
the  trustee  seeking  to  avoid  it." 

The  first  authority  dted  in  the  brief  of  ap- 
pellant (m  the  question  of  a  preference  Is 
Swarts  T.  Fourth  National  Bank,  117  Fed.  1, 
54  O.  O.  A.  887,  and  the  quotation  given  there- 
from as  tbe  test  of  A  pr^rence  is  as  fol- 
lows; 

"The  teat  of  a  preference,  under  the  act.  Is  the 
payment,  out  of  tihe  bankrupt's  property,  of  a 
larger  percentage  of  the  credltt^s  claim  than 
other  creditors  of  the  same  class." 

But  it  wlU  be  found  upon  examination  of 
this  case  that  it  presents  a  dUtoMnt  state  ot 
facts  from  the  one  at  bar,  and  moreover  it 
was  determined  In  WQ/2,  which  brought  it  un- 
der the  provisions  of  the  law  of  1898,  and  for 
that  reason,  even  if  the  facts  had  been  Iden- 
tical wltb  the  facta  before  ns  In  this  case,  the 
rule  as  to  the  test  of  a  preference  is  not  the 
same  under  the  preset  law  as  it  was  under 
the  statute  of  1898.  Under  that  statute^  if 
the  transfer  was  made  within  four  ninths 
before  the  bankraptey  It  was  TOldable  by  the 
trustee,  because  of  that  fact,  without  regard 
to  tile  Intentions  of  the  parties  to  tiie  trans- 
action. But,  under  tiw  present  law,  ena 
though  the  transfer  is  made  within  the  four 
months  preceding  bankruptcy.  It  is  not  vold- 
able,  unless  the  person  receiving  it  has  rea- 
sonable cause  to  believe  tiutt  tbe  enfMoe- 
ment  thereof  would  effect  a  prefer^Me. 

There  are  a  nnmbw  of  authorities  also  dt* 
ed  by  appellant  upon  the  qoeation  oC  the  in- 
tentions of  the  parties  to  a  transfer  that 
might  effect  a  preference  niuUv  snbdlvlslon 
"b"  of  section  60  of  the  present  law,  but  we 
do  not  deem  it  profitable  to  review  these  au- 
tboritie*  at  length,  because  they  are  not  In 
point  upon  tile  question  of  a  preference  un- 
Aer  tile  inreeent  law. 

The  vital  question  upon  the  point  under 
consideration  is  whether  the  officers  of  the 
bank  bad  reasonable  cause  to  believe  at  tiie 
time  of  its  execution  that  the  eoforcement 
of  the  $1,700  mortgage,  giv^  by  said  firm  to 
it,  would  effect  a  preference,  and  this  must 
be  ascertained  from  the  facts  connected  with 
tbe  transaction.  This  mortgage  was  executed 
by  "The  Toggery,"  and  by  Guy  Olln  and  A. 
C.  Dunning  as  individuals,  upon  the  entire 
stock  of  goods  and  the  fixtures  of  the  store 
known  as  "The  Toggery."  The  firm  had  been 
in  business  in  the  town  of  Barley  for  some 
considerable  time  and  did  Its  banking  with 
the  reqiondent  bank.   Prior  to  the  date  of 
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the  mortgage  in  controveray,  the  cashier  of 
the  baiik  investigated  the  business  of  the  firm 
and  concluded  it  was  solvent,  and  the  witness 
Gallogly  testified  that  when  he  was  employed 
there  as  a  salesman  it  was  making  sales  of 
from  $50  to  $60  per  day  prior  to  and  about 
the  time  of  the  execution  of  said  mortgage, 
and  that  the  business  seemed  to  him  to  be  in 
a  prosperous  condition.  If  the  facts  and  cir- 
cumstances were  such  as  to  constitute  In  the 
mind  of  the  officers  of  the  bank  a  reasonable 
cause  to  believe  when  this  transfer  was  given 
to  it  that  tJie  enforcement  thereof  would  ef- 
fect a  preference,  then  it  is  voidable,  but  if, 
from  said  Investigation  of  the  assets  and  the 
business  of  "The  Toggery"  made  by  the  casn- 
ler  of  the  bank,  and  with  his  knowledge  of 
its  financial  affairs,  a  man  of  ordinary  pru- 
dence and  business  experience  would  not  have 
had  a  reasonable  cause  therefrom  to  believe 
that  the  enforcement  of  said  mortgage  would 
effect  a  preference,  then  we  ttiink  the  conten- 
tion of  the  appellant  on  this  point  must  fall. 
The  fact  that  this  firm  was  unable  to  meet  all 
Its  obligations  as  they  fell  due,  alone,  was 
not  sufficient  to  cause  a  belief  that  it  w&s 

In  Wilson  T.  City  Bank,  17  WaU.  486,  21 
L.  Ed.  723,  It  is  said: 

"Many  fiod  themeelves  with  ample  means,  good 
credit,  iai^e  business,  technically  t&Bolvent ;  that 
is,  unable  to  meet  their  current  obligations  as 
Cast  as  they  mature.  But  by  forbearance  of 
creditors,  by  meeting  only  such  debts  as  are 
pressed,  and  even  by  the  snbrnisslon  of  some 
of  their  property  to  be  seized  on  execution,  they 
are  finally  able  to  pay  all,  and  to  save  their 
commercial  character  and  much  of  their  proper- 
ty. If  creditors  are  not  satisfied  with  this,  and 
the  parties  have  committed  an  act  of  bankrupt- 
cy, any  creditor  can  institute  proceedings  In  a 
bankrupt  court.  But  until  this  is  done,  their 
honest  struggle  to  meet  their  debts  and  to  avoid 
the  breaking  up  of  all  their  business  is  not,  of 
itself,  to  be  construed  into  an  act  of  bankruptcy, 
or  a  fraud  upon  the  act" 

And  in  Grant  v.  National  Bank,  97  U.  S. 
81,  24  L.  Ed.  971,  as  a  proposition  of  impor- 
tance in  discussing  the  question,  It  is  said: 

"The  debtor  is  often  buoyed  up  by  the  hope 
of  being  able  to  get  through  with  bis  difficulties 
long  after  bis  case  is  in  fact  desperate;  and  his 
creditors,  If  they  know  anything  of  his  embar- 
ransmenta,  either  participate  in  the  same  feel- 
ing, or  at  least  are  willing  to  think  that  there 
is  a  possibility  of  his  succeeding." 

But  there  1b  some  testimony  In  the  rec- 
ord Id  this  case  that  we  think  hag  an  im- 
portant bearing  on  this  question.  The  cash- 
ier of  the  bank  testified  that  Guy  Olln  was 
worth  between  $1D,000  and  $20,000  at  the 
time  this  mortgage  was  executed,  and,  al- 
though It  further  appeared  that  his  title  to 
thin  property  was  not  In  such  condition  that 
he  coatd  mortgage  It,  still  the  rule  given  by 
Loveland  for  determining  insolvency  iuclndes 
all  of  the  assets  of  tlw  creditor  of  every  kind. 

"In  computing  the  assets  of  the  debtor  to  de- 
termine the  solvencv  or  insolvency,  all  his  prop- 
erty which  has  value  should  be  included.  In 
determining  the  question  of  the  solvency,  there 
should  be  included  property  exempt  under  the 
state  law,  and  property  transferred  In  payment 


of  or  as  security  for  a  Just  debt,  Irrespective 
of  whether  it  constltntes  a  preference  or  not." 

However,  whether  this  property  which  this 
witness  testifies  to  as  being  of  the  value  of 
from  $15,000  to  $20,000  should  have  been  con- 
sidered in  determining  the  question  of  the 
solvency  of  this  firm  or  not,  the  knowledge 
that  it  was  owned  by  one  of  the  partners 
would  very  probably  have  great  weight  upon 
the  mind  of  a  person  In  forming  an  opinion 
upon  the  financial  conditions  of  the  firm. 
After  carefully  considering  the  evidence  and 
the  circumstances  In  this  case,  we  conclude 
that  a  reasonable  cause  to  believe  that  the 
enforcement  of  this  transfer  would  effect  a 
preference  In  favor  of  appellant  cannot  t>e 
attributed  to  the  respondent 

[2]  The  second  allied  error  complained 
of  by  the  appellant  is  that  said  mortgage  was 
illegal  and  void,  for  the  reason  that  the 
same  permitted  the  mortgagors  to  remain  in 
possession  of  the  mortgaged  goods  and  sell 
and  dispose  ct  tbe  same  in  the  r^ular  course 
of  business,  without  accounting  to  the  mort- 
gagee for  the  proceeds  of  the  sales,  and  tliat 
the  mortgagee  had  reason  to  believe  that 
tbe  mortgagors  were  at  the  time  InsolveuL 
But,  before  taking  up  the  argument  of  this 
question,  perhaps  It  Is  well  to  pass  upon  the 
error  alleged  by  the  respondent  In  regard 
to  the  ruling  of  tbe  trial  court  In  not  sus- 
taining his  motion  to  strike  out  the  amend- 
ment made  to  tbe  original  complaint  by  add- 
ing ttaereto  an  additifmal  cause  of  action. 
The  trustee  brought  the  action  to  have  the 
said  mor^ge  dedared  TMd,  and  in  addi- 
tion to  the  allegations  In  tbe  first  cause  of 
action,  to  the  *eflrect  tbat  It  was  void  under 
snbdlviaion  "b"  of  sectioa  60  of  tbe  bank- 
ruptcy law,  be  bad  the  right  In  tbe  second 
cause  of  acthm  to  also  demand  tbat  it  he 
declared  void  under  snbdivlsion  "e"  of  sec- 
tion 67  of  said  law.  We  tblnk  t^e  trial  court 
did  not  err  In  overmllng  said  motion. 

The  appellant  dtes  a  number  of  anthoriUes 
to  sustain  Ma  contention  tbat  this  mortgage 
Is  void,  for  the  reason  that  the  mortgagors 
remained  In  possession  of  the  goods  and  om- 
tinned  in  possession  of  tbe  property  and  to 
sell  the  goods  upaa  whiai  It  was  glvfin  in 
the  regular  course  of  bnsiuesB,  with  ttie 
knowledge  and  consent  of  the  bank,  without 
applying  the  proceeds  of  the  sales  to  the  re- 
duction of  the  mortgaged  d^t  But  there 
was  a  provision  In  tbe  mortgage  tbat  was 
Intended  to  meet  this  objection.  Tbla  pro- 
vision is  as  follows: 

"And  it  Is  hereby  further  mutually  agreed  by 
and  between  the  respective  parties  hereto,  Qiat 
the  mortgagors  may  continue  to  conduct  a  re- 
tail mercantiie  business  heretofore  and  now  be- 
inff  conducted  by  said  mortgagors,  in  the  said 
building  aforesaid,  and  to  sell  and  dispose  of 
any  portion  or  part  of  said  stock  for  casta,  in 
the  conduct  of  said  business,  and  to  replace  and 
replenish  said  stock  by  purchases  from  time  to 
time,  investing  a  portion  of  the  proceeds  of  said 
sales  in  the  purchase  of  goods  for  the  replenish- 
ing and  maintnining  of  said  stock;  provided, 
however,  that  50  per  cent,  of  the  gron  proceeds 
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of  said  sales  shall  b«  applied  npoo  and  in  .dis- 
charge of  said  mortgage  indebtedness,  as  evi- 
den(%d  by  said  note;  to  which  end  and  for 
which  porpOM  it  ia  fnxther  mutually  agreed 
diat  50  per  cent,  of  said  sales  shall  be  paid  to 
the  said  mortgagee  once  each  and  every  week 
until  the  said  mortgage  indebtedness  together 
with  the  interest  thereon  shall  have  been  paid 
off  and  discharged." 

It  would  serve  no  useful  purpose  for  us  to 
review  the  earlier  authorities  that  follow  tbe 
common-law  rule,  holding  that  to  allow  the 
mortgagors  to  remain  In  possession  of  a  stock 
of  merchandise  and  sell  It  ont  in  the  usual 
course  of  business  jenders  the  mortgage  void 
per  Be,  for  the  reason  that  since  the  deci- 
sion In  Etherldge  v.  Sperry,  139  U.  S.  266, 
11  Sup.  Ct  S65,  85  I/.  £<L  171,  that  rule  has 
been  greatly  modified  or  ahollsbed  by  a  well- 
considered  line  of  authorities.  The  cases  of 
Boblnson  v.  Elliott.  22  WaU.  613,  22  L.  Gd. 
758,  and  Means  t.  Dowd,  128  U.  S.  273,  9 
Sup.  CL  65^  32  L.  Ed.  4!^  Were  frequently 
dted  In  support  of  the  common-law  rule,  but 
In  Ethfflidge  t.  .  Spetcy,  supra,  these  cases 
were  analyzed  and  held  not  to  control  In  that 
case.  In  the  oplnl<m  Mr.  JusUoe  Brewer 
says: 

"In  neither  of  those  cases  is  it  affirmed  thai 
a  chattel  mortgage  on  a  stock  of  goods  is  nec- 
essarUy  invalidated  by  the  fact  that  either  in 
the  mortgage,  or  by  parol  agreement  between 
the  parties,  the  mortgagor  is  to  retain  posses- 
sion,  with  the  right  to  s£ll  the  goods  at  retail. 
On  the  contrary,  it  is  dearly  recognized  in 
them  that  such  an  instrument  ia  valid,  notwith- 
standing these  stipulatiouB,  if  it  appears  that 
the  sales  were  to  be  for  the  benefit  of  the  mort- 
gagee. What  was  meant  was,  that  sach  an  in- 
fltrument  should  not  be  used  to  enable  the  mort- 
gagor to  continue  in  business  as  theretofore, 
with  full  control  of  the  property  and  busineBs, 
and  appropriating  to  bimself  the  benefits  there- 
of, ana  all  the  while  holding  tbe  Instrument  as 
a  shield  agidnat  the  attacks  o£  unsecured  credi- 
tor*." 

The  appellant  cites  Syan  t.  Rogers,  14 
Idaho,  309,  94  Fac.  427,  in  support  of  his  con- 
tention. But  in  this  class  of  cases  good  faith 
is  the  controlling  principle  in  testing  the  va- 
lidity of  the  conveyance.  And  this  must  be 
In  each  case  decided  upon  the  evidence.  The 
facts  In  the  case  at  bar  are  very  different 
from  the  facts  in  the  Ryan  Case.  In  that 
case  the  mortgage  was  executed  July  21,  1903, 
and  no  attempt  on  tbe  part  of  tbe  mortgagee 
to  take  possession  thereof  was  made  until 
July  8,  1904,  and  during  all  that  time  there 
was  only  $37.50  paid  upon  said  mortgage. 
However,  lu  that  case  the  mortgage  was  not 
held  void  per  se,  but  the  court,  after  review- 
ing the  facts  presented  by  tbe  record,  said: 

"The  fact  that  the  mortgagee  permitted  the 
mortgagor  to  remain  in  poBsession  of  the  prop- 
erty, which  was  within  itself  something  like 
double  the  value  of  the  debt  secured,  for  a  pe- 
riod of  one  year,  and  for  at  least  nine  months 
after  breach  of  the  conditions  named  in  the 
mortgage,  and  sell  and  dispose  of  the  property, 
without  any  attempt  to  collect  any  part  of  the 
mortgage  debt,  or  take  possession  of  tbe  prop- 
erty, would,  as  a  matter  of  law,  be  such  a 
fraud  upon  attaching  creditors  ana  purchasers 
as  to  avoid  the  mortgage." 


In  the  case  at  bar,  It  appears  from  the 
evidence  that  the  mortgage  was  executed  on 
the  10th  day  of  October,  1911,  and  that  on  the 
9th  day  of  December,  1911,  tmnkruptcy  pro- 
ceedings were  institoted  against  said  firm 
and  the  possession  of  the  property  placed  In 
the  hands  of  a  receiver  under  such  proceed- 
ings. The  cashier  of  tbe  bank  testified  that 
he  w^t  to  the  badness  place  of  the  mortga- 
gors each  week  and  required  them  to  make 
an  accounting  and  pay  the  amount  of  tbe 
proceeds  ot  their  sales,  aa  provided  In  said 
mortgage,  and,  although  the  payments 
amounted  to  only  $55  during  said  time,  ttiere 
were  some  weeks  when  the  amounts  of  their 
sales  had  been  applied  to  new  stock,  and  in 
that  way  their  funds  were  exhausted  and 
they  had  nothing  to  pay*  But  hia  testimony 
also  is  to  the  ^ect  that  they  were  making 
sales  and  paying  their  current  bills  and  ex- 
penses and  conducting  the  buslnesB  in  the 
usual  way  until  the  bankmptcy  proceedings 
were  commenced,  and  we  think  these  tacts 
clearly  dlBtiugnisb  this  case  from  Ryan  v. 
Rogers  sapra. 

After  a*  careful  condderation  of  tbe  facts 
and  dreumstancee  in  this  case,  we  are  dis- 
posed to  Oktak  that  the  respondent  was  act- 
ing In  good  &lth,  that  its  cashier  did  not 
believe,  and  did  not  have  teascmable  cause  to 
believe  that  the  firm  was  Insolvent  at  the 
time  of  the  execution  of  Uils  mortgage  or 
during  the  time  thereafter  until  said  pro- 
ceedings in  bankruptcy  were  commenced. 
We  think  the  evidoice  shows  that  he  hoped, 
by  giving  the  mortgagors  reasonable  induV 
gence  In  the  matter  of  this  Indebtedness  to 
the  bank,  It  would  pull  through  its  financial 
stress  and  in  the  course  of  time  be  able  to 
meet  all  Its  Indebtedness.  The  trial  court 
heard  the  testimony,  wdghed  the  evidence, 
and  found  in  favor  of  the  respondent,  and  we 
do  not  find  from  the  record,  as  preseated, 
that  the  judgment  of  that  court  should  be 
disturbed. 

The  Judgment  Is  therefore  affirmed,  and 

costs  awarded  to  the  respondent 

SULLIVAN,  0.  J.,  concurs. 


CAUTHORN  V.  LOUNSBURX. 
(Supreme  Court  of  Idaho.    Dec.  1,  1914.) 

Appeal  from  District  Court,  Cassia  County; 
Edward  A.  Walters,  Judge. 

Action  by  L.  H.  Cauthorn,  trustee  in  bank- 
ruptcy of  the  estate  of  A.  C.  Dunning  and  an- 
other, partners  doing  business  as  "Tte  Tog- 
gery,*^ against  Andrew  Lounsbury,  to  have  a 
chattel  morticage  declared  void  and  tbe  mort- 
gaged property  turned  over  to  the  bankrupt's 
estate.  From  judgment  for  defendant,  plaintiff 
appeals.  Affirmed. 

W.  E.  Abraham,  of  Buriey,  and  J.  H.  Wise, 
of  Twin  Falls,  for  appellant  S.  T.  Lowe,  of 
Buriey,  for  respondent. 

TRUITT,  J.  This  case  Is  controlled  in  its 
principles  of  law  by  tbe  decision  jnst  announc- 
ed in  L.  H.  Cauthorn,  Trustee,  v.  Buriey  State 
Bank,  144  Fac  n08,  not  yet  officially  repcffted. 
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Tbe  facts,  however,  are  more  favorable  to  the 
defendant  in  this  case  than  In  that.  In  Cau- 
thorn  V.  Barley  State  Bank,  the  mortgage  was 
given  to  secure  a  pre-existing  indebtedness,  but 
in  this  case  the  court  found  that :  "The  certain 
note  and  mortgage  were  executed  and  delivered 
to  the  defendant,  Andrew  tovaabms,  for  mon- 
ey loaned  b;  the  said  Andrew  Lounsbury  to 
A.  O.  Danning  and  Guy  OUn  at  the  time  tbe 
said  note  and  mortgage  were  executed,  and  not 
for  a  pre-existinK  indebtedness ;  that  the  money 
(or  which  the  said  note  and  mortgage  were  ex- 
ecuted and  delivered  was  paid  to  the  said  A.  C 
Dunning  and  Guy  Clin  and  by  them  used  in 
carrying  on  thdr  mercantile  businefls  afore- 
said?' 

We  think  the  evidence  fully  sustains  Qiis  find- 
ing, and,  npou  the  authority  of  said  case  of  Cau- 
thom  V.  Burley  State  Bank,  the  Judgment  of 
the  lower  court  is  affirmed  in  this  caas,  and 
costs  awarded  to  rMpondent 

STTLUYAN,  O.  J.,  concurs. 


OAMBBON  LUMBER  GO.  v.  STAGK-GIBBS 
LUMBER  00. 

(Supreme  Ooort  of  Idaho.   Doe.  28,  1914.) 

1.  APPBAZ.  AMD  Ebbob  (|  834*)— GftANTlHa 
OF  RXHEAXinO— GVffECT. 

Granting  a  rehearing  of  a  case  does  not 
ipso  facto  reverse  a  former  decision,  bat  it  Is 
suspended  by  the  order  of  rehearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3213 ;  Dec  Dig.  J  884.*] 

2.  Appeal  and  Ebbob  (|  881*)— Bcheabiitq 

— jtjBisDicnon. 

Where  a  rehearing  is  granted,  and  tbe 
court  fails  to  agree  upon  a  decision  tn  the  case, 
it  does  not  lose  Jurisdiction,  and,  under  secti<m 
3&20,  Rev.  Oodes,  anoUier  hearing  must  be 
ordered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3212 ;  Dec.  Dig.  1  831.*] 

S.  Appeal  and  Ebbob  (g  1011*)— B^noiNas 
— CoNFLicTiNo  Evidence. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  this  court  will  not  undertake  to 
weigh  the  proof  to  ascertain  which  side  haa  the 

Sreponderance,  and,  where  there  is  such  con- 
ict  in  the  evidence,  it  will  not  disturb  the  find- 
ings of  the  trial  conrt. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  898^-8969;  Dec.  Dig.  | 
lOll.*] 

4.  Navigable  Watbss  (|  16*)  —  Rights  of 
Ubeb— Navioablb  Stbbakb— ''PnBUo  High- 
way." 

The  navigable  streams  of  this  state  are  pub- 
lic highways,  over  which  every  citizen  has  a 
right  to  carry  commerce  in  such  manner  and 
hy  such  means  as  are  best  adapted  to  serve  the 

Eurposes  of  the  business  in  which  he  is  engaged, 
ut  in  doing  this  he  must  have  due  considera- 
tioD  and  reasonable  care  for  the  rigbts  of  oth- 
ers to  a  like  use  of  the  waters  of  such  atream. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  |S  43-48,  51-^ ;  Dec.  Dig. 
§  16.* 

For  other  definiticms,  see  Words  and  Phrases, 
First  and  Second  Series,  Highway.] 

5.  Navioablb  Watebs  (J  21*)— Loooiho— 

HlNDBANCE  TO  NAVIGATION. 

Where  booms  and  sorting  works  for  logs 

E laced  In  the  river  do,  to  some  extent,  form  a 
indrance  to  the  free  navigation  of  tbe  river  at 
times,  such  hindrance  should  be  considered  only 


an  incident  to  the  reasonable  use  of  the  stream 
for  floating  and  securing  logs. 

{Ed.  Note.— For  other  cases,  see  Navinble 
Waters,  Gent  Dig.  H  121-127,  180^  ISl;  Dec 
Dig.  I  iL»}  .  «^  . 

6.  Naviqabu  Watebs  (I  21*)— Floating  or 
Loos— Hindbance  to  Navigation. 

For  such  pnrpose,  and  as  incident  to  the 
reasonable  use  of  the  river  for  ronning  and  se- 
curing lofB,  parties  may  use  temporary  sheer 
or  guue  booms  to  direct  the  logs  or  lumber  in- 
to proper  places  In  which  to  detain  them  for 
use. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Watersj.  Cent  Dig.  IS  121-127,  130,  131 ;  Dec, 
Dig.  S  21.*] 

7.  Navigable  Watebs  (S  19*)— Obbtedctioh 
— Hindbanob  to  Navigation  —  Right  to 
gohplain. 

If  an  olMtmction  merely  impairs  or  renders 
more  difficult  the  iiavigati6n  of  a  stream  with- 
out destroying  it,  an  individual  has  no  right  for 
cause  of  complaint,  because  he  has  no  right  to 
insist  upon  the  best  possible  accommodation. 

[Ed.  Note.— For  other  casea,  see  Navigable 
Waten,  Gent  Dig.  fS  09-68,  97-72;  Dee.  Dig. 

Appeal  from  District  Court,  gfmtwiiil 
Gonnty;  Robert  N.  Dunn,  Jndgew 

Action  by  tbe  Cameron  Lumber  Oompany 
against  tbe  Stad^-Glbbs  Lumber  Oompanr. 
Frmn  judgment  for  defendant  plaintiff  ap- 
peals Afflnned. 

McB^rland  &  McFarland,  of  Goeur  d'Alene, 
for  appellant  Wbitla  ft  Nelson,  of  Cceur 
d'Alene,  and  Voorhees  &  Ganfleld,  of  Spokane, 
Wash.,  for  reapondmt 

TRUITT,  3.  This  action  was  brougbt  in 
the  lower  court,  by  the  appellant,  a  corpora- 
tion, the  owner  of  certain  booms  and  sorting 
works  near  the  mouth  of  the  Goeur  d'Alene 
river,  to  enjf^n  the  respondent,  a  corpora- 
tion, and  also  the  ovmer  of  other  certain 
booms  and  sorting  works  at  the  mouth  of 
said  river  below  appellant's  works,  and  in 
I^ke  Geeur  d'Alene,  adjacent  to  its  said 
sorting  works,  from  maintaining  and  operat- 
ing said  booms  and  sorting  works. 

[1]  The  first  question  presented  to  this 
court  is  raised  by  appellant's  objection  to  a 
rehearing  of  the  case,  and  upon  his  motion 
that  a  remittitur  reversing  the  Judgment  of 
the  lower  court  herein  be  sent  down  and 
transmitted  to  tbe  clerk  of  said  court  Tbe 
grounds  and  reason  for  such  objection  and 
motion  are  specifically  stated  therein.  For 
the  purposes  of  considering  this  motion  and 
appellant's  objection  to  a  rehearing  at  this 
time.  It  Is  only  necessary  to  state  that  this 
cause  was  heard  on  appeal  on  the  6th  day 
of  December,  1913,  by  this  court,  Chief  Jus- 
tice Allshie  and  Justices  Sullivan  and  Stew- 
art then  composing  the  court  and  sitting  at 
the  hearing  of  said  case;  and  that  tliere- 
sfter,  on  the  17th  day  of  Jamtaiy,  1914,  the 
Judgment  of  the  court  below  was  tevaaeA, 
Justice  Stewart  handing  down  the  oploioB, 
which  was  concurred  In  by  Chief  Jnatlee 
Ailshle,  bnt  Justice  Snlllvan  did  not  concor- 


■For  ether  caiea  see  same  topic  and  mcUod  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  K^-No.  Series  A  Rep'r  Intaw 


Digitized  by  Google 


for  a  T^earlng,  and,  aftw  due  oonslderation 
of  aald  aiqiillcatloii,  a  rdiearlng  was  granted, 
and  on  tbe  iiSd  day  ot  BfanA,  1814,  the  case 
was  reheard  and  reargued  before  this  court, 
which,  at  that  time,  was  composed  of  Ohlef 
Justice  Ailahle  and  Justices  Stewart  and  Bah 
liran.  After  tids  rehearing,  and  before  a  de- 
cision and  determination  was  had  In  the  case. 
Justice  Stewart  was  strlt^en  with  a  serious 
Illness,  and  was  removed  from  the  state  for 
medical  treatment,  and  on  or  about  the  26tb 
day  of  September,  1914,  he  died  without  hav- 
ing participated  In  the  decision  or  consider- 
ation of  the  case  after  such  rehearing.  After 
the  first  rehearing  and  sudden  lUneBs  of  Jus- 
tice Stewart,  which  incapacitated  him  from 
further  consideration  of  the  case,  it  seems 
that  no  agreement  or  decision  of  the  case 
was  reached  bj  Chief  Justice  Allshle  and 
Justice  SnUlvan,  and. that  on  the  30th  day 
of  June,  1914,  they  concurred  In  and  made 
an  order  directing  that  the  cause  be  resub- 
mitted for  further  argument  at  the  next 
Coeur  d'Alene  term  of  this  court;  this  being 
the  only  order  that  was  made  or  entered 
in  the  record. 

Counsel  for  appellant  concedes  that  this 
court  can,  in  the  exercise  of  its  sound  discre- 
tion, grant  one  rehearing  for  good  and  suffi- 
cient reasons  shown,  but  they  contend  that, 
in  the  first  place,  the  petition  or  application 
for  a  rehearing  was  in  this  case  Insufficient, 
and  that,  from  a  strictly  legal  standpoint, 
respondent  was  not  ^titled  to  a  rehearing 
upon  any  ground  or  reason  stated  In  such  ap- 
plication, and  that,  after  harlng  been  granted 
a  rehearing,  and  this  court  having  failed  to 
agree  upon  a  determination  of  the  case  after 
such  rehearing,  it  does  not  have  Jurisdiction 
to  order  another  bearing. 

As  to  the  point  In  support  of  appellant's 
motion,  which,  In  effect,  is  tliat  respondent 
was  not  entitled  to  the  first  rehearing  upon 
any  ground  or  reasons  stated  in  the  applica- 
tion, It  Is  without  merit;  for  this  court.  In 
its  sound  discretion,  granted  the  rehearing, 
and  that  question  la  therefore  settled,  and 
cannot  be  considered  at  this  time.  In  regard 
to  the  other  contention  in  support  of  said  mo- 
tion, which  la,  in  substance,  that  because  this 
court  faUed  to  decide  the  case  after  the  first 
rehearing,  it  lost  Jurisdiction  to  act  further 
in  the  matter,  and,  having  lost  power  to 
change  the  former  adJudlcatloD  that  must, 
In  effect,  leave  or  affirm  this  adjadloatlou 
as  the  decision  of  the  case,  we  cannot  reach 
the  conclusion  contended  for  by  appellant 
It  Is  true  that  tha  granUng  of  a  rehearing 
does  not  Ipso  facto  reverse  the  former  ded- 
alon,  but  we  think  that  from  the  very  mo- 
ment a  rehearing  Is  ordered  in  any  given 
case  Uie  original  dedslmi  Is  thereby  suspend- 
ed. By  that  order  the  court  throws  doubt 
upcu  the  correctness  or  Justneaa  ctf  its  de- 
cision. It;  in  effect*  says  by  such  order  that 


Then,  if  the  court  li 
decision,  the  only  wa 
la  to  rehear  and  w 
is  done,  the  decision  ft 
cannot  be  tatai  as  Ui 
a»  court  The  orda 
dther  affirm  or  rera 
but  simply  suq>ends 
ation.  It  would  be  Ju 
that  the  order  of  i 
opinion  as  to  say  thai 
the  examination  of  a 
the  court  decides  tlial 
rehearing  Is  denied,  i 
heres  to  Its  former  d€ 
final  determination  of 
consideration  of  the 
examination  of  the 
some  doubt  as  to  the 
termination  it  has  r 
ordered,  its  former  d 
suspended  until  the 
then  the  case  Is  dlspo 
and  pnH>er,  without  i 
dslon.  If,  upon  a  i 
still  merits  the  appr 
afllrmed;  if  not,  it  i 
effect,  entirely  rever 
decision  Is  approvec 
It  would  be  a  useles 
other  opinion  In  the 
WBLB  convinced  that 
rectlj  expressed  Its 
determination  of  the 

In  Argentl  v.  Clt 
OaL  277,  we  think  • 
rectly  states  the  rule 
as  follows: 

"A  i^earing  was  i 
no  one  is  better  awa: 
ael  for  the  defendant 
granted,  the  opinion 
unless  reaffirmed  aftt 
such  rea&iroiance,  tt 
the  force  of  an  adjui 
no  more  conrideratioi 
ael.  Hhe  opinion  sub 
constitutes  the  exposi 
to  the  facts  of  the  ( 
which  the  attention 
rected." 

Houser  T.  Hotart 
1002,  48  L.  It  A.  (^ 
red  to  in  the  brief 
tlon.  In  that  cast 
granted,  and,  after  i 
said: 

"After  a  most  car* 
case,  we  are  convinc 
for  changing  our  for 

This  (dearly  Indl 
been  reconsidered  i 
the  court  had  not  1 
rectneas  of  Ita  form 
reached  a  different 

[2]  In  the  case  a1 
art  was  out  of  the 
June,  1914,  Chief 
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tloe  SulIlTan,  having  tailed  to  acee  upon  a 
dedslou  In  the  case  after  the  flnt  rehearing, 
ordered  that  It  be  again  resubmitted  for 
farther  argumrait  at  the  next  regular  Cceor 
d'Alene  term.  Now,  It  seenu  to  na  that,  nn- 
der  section  8820,  Idaho  Bev.  Oodes,  It  was 
the  plain  duty  of  the  courts  under  this  condi- 
tion of  the  case,  to  ordw  this  ridiearlng. 
That  section  says: 

"The  eonenrrence  of  two  Justices  is  neces- 
sary  to  pronounee  a  judgment;  if  two  do  not 
concur,  toe  case  must  be  reheard." 

It  seems  from  the  record  that  after  this 
rehearing,  and  the  sudden  lUness  <;£  Justice 
Stewart,-  ttiere  were  only  two  Justices  who 
could  decide  this  ease,  and  when  they  foiled 
to  agree  upon  a  decision,  under  that  statute 
they  were  required  to  make  the  order  of  re- 
hearing, which  they  did.  We  think  thla  re* 
hearing  was  propwly  ordered,  and  that  the 
case  must  be  now  disposed  of  upon  Its  mer- 
its. The  objection  to  the  rehearing  of  the 
case  Is  therefore  oTerruled,  and  the  motion 
hendn  denied. 

This  brings  us  to  a  consideration  oi  the 
case  upon  Its  merits.  The  action  was  brought 
by  appellant,  the  Cameron  Lumber  Company, 
a  corporation,  the  owner  of  certain  booms 
and  sorting  works  near  the  month  of  the 
GceuT  d'Alene  river,  to  enjoin  the  respondent, 
the  Stack-Glbbs  liomber  Company,  also  a  cor- 
poration, and  the  owner  of  certain  other 
booms  and  sorting  works  at  or  near  the 
month  of  said  river,  below  appellant's  works, 
and  in  Lake  Gcear  d'Alene,  adjacent  to  its 
said  sorting  works,  from  maintaining  and 
operating  said  booms  and  sorting  works. 

The  complaint  In  this  action,  In  snbstaoce, 
alleges  the  Inewporatlon  of  the  plaintiff 
company,  appellant  herein,  and  the  incor- 
poration of  the  defendant,  and  that  plaintiff 
was,  at  all  times  mentioned  in  the  complaint, 
and  now  is,  the  owner  and  entitled  to  the 
Immediate  and  exclusive  possession  of  cer- 
tain lands  situated  in  Kootenai  <»an^,  state 
of  Idaho,  described  as  follows:  Lots  1,  2,  3, 
and  4,  in  section  36,  township  48  north,  range 
4  west  of  Boise  meridian,  and  a  poi*tioD  of 
lot  1,  all  of  lot  2,  and  a  portion  of  lot  3  in 
section  1,  township  47  north,  range  4  we^t, 
Boise  meridian.  These  lands  border  on  and 
along  the  Ccpur  d'Alene  river,  which  Is  a 
navigable  stream  and  mns  jtbrough  said 
lands.  It  further  alleges  that  plaintiff  kept 
and  maintained  on  eaid  lands  along  the 
source  of  the  river  certain  sorting  works  and 
a  log  race  constructed  of  piling  and  timber 
for  receiving  and  sorting  sawlogs  and  other 
tinilier  for  Its  own  use  and  for  the  use  of  the 
public  generally  for  compensation;  that  said 
pilings,  sorting  works,  and  log  race  are  nec- 
essary for  the  use  of  plaintiff  in  Its  business 
of  handling  logs  and  timber  products  for  the 
public  and  for  Its  own  use ;  that,  in  the  con- 
struction, maintenance,  and  operation  of  said 
sorting  works  and  log  race,  the  plaintiff  has 
never  and  does  not  now  interfere  with  the 
free  navigation  on  said  river  for  boats,  logs, 


or  timber,  and  Uiat  at  all  ttf  the  times  boe- 
In  menti<Hied  said  river  at  said  sortbv 
works  haa  been  free  and  clear  of  all  obstmc- 
ttons,  and  has  been,  and  now  is,  open  for 
navigation  of  boats,  logs,  and  all  kinds  of 
timbers;  that  oa  or  about  the  leth  day  of 
March,  1912,  defotdant,  without  plaintiff's 
permission,  wrongfully  obstructed  its  naviga- 
tion of  aald  river  at  and  almig  wfaa«  its 
lands  border  thereon,  by  ibivlng  pilings  and 
maintaining  across  said  river  boom^  and  by 
thai  and  than,  without  the  consent  of  plain- 
tiff and  against  its  wiU,  attadiing  booms  to 
pilings  and  trees  owned  and  maintained  by 
plaintlfl  and  upon  Its  own  lands,  and  by 
coiBtrnctliv  other  sorting  works  whi^  w^e 
tied  to  the  sortdng  works  of  plaintiff  and  to 
trees  or  other  objects  tipon  its  lands,  and  by 
stretching  sheer  booms  along  and  on  plains 
tiff's  land  and  on  Its  sorting  works  in  said 
river  and  lake,  thereby  depriving  it  of  the 
free  lue  and  enjoyment  of  its  lands  and 
.sorting  worics,  an'Q  pr^entlng  it  from  carry- 
ing on  Its  business  of  receiving,  sorting,  and 
booming  logs  for  itself  and  for  the  public; 
that  defendant  gave  out  and  threatened  that 
it  would  continue  to  maintain  its  works  and 
booms,  thereby  interfering  with  tile  sorting 
works  of  plaintiff,  and  that,  unless  restrained 
by  an  Injunction,  defendant  will  continue  so 
to  do,  and  plaintiff  will  thereby  suffer  great 
and  irreparable  'damage ;  that  the  acta  men- 
tioned constitute  a  nuisance  by  Interfering 
with  the  free  navigation  of  said  river  and 
preventing  the  use  by  plaintiff  of  its  said 
sorting  works. 

The  answer  of  defendant,  respondent  liere- 
in,  denies  mainly  the  averments  of  the  com- 
plaint, and  affirmatively  alleges  that  it  was 
and  is  the  owner  of  a  large  quantity  of  saw- 
logs  tributary  to  said  river  and  above  the 
sorting  works  of  plaintiff;  that  it  became 
necessary  for  defendant,  by  means  of  Its  said 
sorting  works,  to  receive,  sort,  and  boom  its 
logs,  and  the  logs  of  the  public  generally, 
coming  down  said  river  at  the  point  of  plain- 
tiffs sorting  works;  that  there  Is  no  other 
suitable  place  on  said  river  at  which  defend- 
ant could  maintain  its  works  or  sort  logs  for 
itself  or  the  public;  and  that  plaintiff  was 
endeavoring  to  create  a  monopoly  by  means 
of  Its  sorting  works  In  handling  and  sorting 
logs  for  the  public  generally.  The  answer 
also  alleges  that  plaintiff  did  not  keep  its 
said  sorting  works  in  repair,  and  that  they 
were  virtually  worthless;  that  the  logs  or 
other  material  coming  down  said  river  would 
slip  through  said  sorting  works  and  become 
lost  The  answer  further  alleges  that  along 
the  shore  of  Lake  Cceur  d'Alene,  beyond  the 
point  where  the  Coeur  d'Alene  river  empties 
into  the  lake,  and  beyond  the  lands  of  the 
plaintiff,  the  defendant  is  In  process  of  se- 
curing a  tract  of  land  from  the  government 
of  the  United  States  bordering  on  said  lake, 
and,  in  conjunction  with  others,  has  driven 
piling  into  the  lake  bed  along  the  lake  sbore 
of  said  lake.  In  front  of  said  last-mentioned 
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land,  for  tbe  pnrpose  of  receiving  logs  be- 
longing to  it  and  to  others,  as  tliey  come  out 
Into  tbe  month  of  the  river  and  are  carried 
into  the  lake  by  the  current  of  the  river; 
that  the  water  begins  to  rise  in  March  of 
each  year,  and  continues  to  rise  until  tbe 
month  of  June,  and  during  OuLt  period  of 
high  water — especially  during  said  months- 
timber  products,  such  as  logs,  poles,  stnlla, 
and  ties  cut  along  said  river  and  its  tributa- 
ries,  are  placed  in  said  river  and  tributary 
streams  and  floated  down  Into  lAke  Ooanr 
d'Alene,  where  tbey  are  cut  as  herein  al* 
leged;  that  at  tbe  time  of  the  commencement 
of  tills  suit  the  Cceur  d'Alene  river  was  at  Its 
flood  and  In  many  places  overflowing  Its 
banlEs,  and  many  millions  of  feet  of  logs  were 
floating  down  the  river  for  tbe  purpose  of 
being  put  into  the  booms  of  Lake  Cceur 
d'Alene;  that,  at  the  time  tbe  defendant 
commenced  the  constraction  of  Its  receiving 
booms,  there  was  in  said  river  and  along 
the  banks  tributary  thereto,  for  the  purpose 
of  being  flooded  down  tbe  river  and  caught 
in  said  receiving  booms  during  the  bl^-wa- 
ter  season  of  the  year  1012,  between  30,000,- 
000  and  35,000,000  feet  of  logs  and  other 
timbers  which  were  caught  In  defendant's 
receiving  booms,  and  that  It  Is  necessary  that 
all  of  said  logs  be  floated  down  said  river 
during  the  high  water,  for  the  reason  that 
during  other  seasons  of  the  year  the  tribu- 
taries of  said  river  become  so  sballow  that 
saw  logs  cannot  be  floated  therein ;  that  the 
logs  floated  down  in  high  water  and  caught 
and  sorted  in  defendant's  sorting  works  were 
of  the  value  of  $300,000 ;  that  the  volume  of 
logs  floated  down  the  Cceur  d'Alene  river 
wlU  increase  each  year,  and  there  now  ex- 
ists  along  said  river  and  Its  tributaries  many 
billions  of  feet  of  logs,  timber,  and  its  prod- 
nets,  which  will  have  to  be  floated  down 
said  river,  through  its  booms  at  or  near  Uie 
mouth  thereof,  in  said  lake,  and  defendant 
has  constructed  Its  receiving  booms  and  sort- 
ing works  In  tbe  position  in  which  they  now 
are  for  the  pnrpose  of  catching  and  receiv- 
ing said  logs  as  they  float  out  on  said  lake, 
it  being  the  owner  of  a  large  part  of  the  saw 
timber  yet  tributary  to  said  Cceur  d'Alene 
river,  and  which  must  be  floated  down  to 
said  lake;  that  prior  to  tbe  construction  of 
said  booms  and  sorting  works  by  defendant 
the  plaintiff  went  upon  said  liver  at  the 
mouth  thereof  and  erected  a  log  race  and 
sorting  works,  and  for  that  purpose  drove 
nnmerons  piles  into  the  bed  of  the  river, 
which  said  piling,  sorting  works,  and  log 
race  of  tbe  plaintiff  occupy  from  one-tblrd 
to  one-half  of  the  width  of  the  said  river, 
but  that  plaintiff  is  not  at  the  present  time, 
and  was  not  at  tbe  time  of  commencing  this 
snlt,  or  during  tbe  spring  of  1&12,  or  at  the 
time  the  defendant's  booms  were  constructed, 
nslng  or  attempting  to  use  its  sorting  works 
or  log  race  tor  any  purpose ;  that  the  plain- 
tiff has  driven  its  piling  out  into  Lake  Cceur 
d'Alene  for  a  distance  of  from  600  to  1,000 


feet  from  the  month  of  the  river,  and,  in 
order  to  protect  the  logs  of  defendant,  and 
the  logs  of  other  owners  from  floating  down 
the  river  and  from  liaving  their  logs  en- 
tangled with  tbe  logs  of  plaintiff  through  and 
by  reason  of  ' its  openings  In  its  booms  and 
sorting  works,  and  to  prevent  such  obstruc- 
tion to  the  free  floating  of  the  logs  into  said 
lake,  defendant  constructed  a  boom  parallel 
to  the  bowns  of  plaintiff,  and  for  this  pur- 
pose only.  The  answer  further  denies  that 
It  attached  said  booms  or  any  booms  to 
pilings  or  other  property  owned  or  maintain- 
ed by  plaintiff;  denies  any  wrongful  acts 
on  its  part  in  connection  with  the  erection 
or  maintaining  of  its  said  booms  and  sorting 
works,  or  that  plaintiff  has  been  deprived  of 
the  use  or  enjoyment  of  said  river  at  said 
point  or  elsewhere ;  and  denies  that  plaintiff 
has  been  deprived  of  the  use  or  enjoyment 
of  tbe  right  of  Ingress  or  egress  from  its  said 
lands  to  the  river,  or  that  it  has  been  de- 
prived of  any  rights  whatever  or  damaged 
by  the  acts  of  defendant  in  any  sum  what- 
ever, or  at  all. 

Some  afllrmatlve  matter  was  fiet  up  by  the 
defendant  as  a  defense  to  plaintlfrB  com- 
plaint to  the  effect  that  tbe  Cceur  d'Alene 
river  from  the  pcdnt  where  it  empties  Into 
Lake  Ccenr  d'Alene  extends  eastward  for  a 
distance  of  abont  60  miles,  and  is  a  large 
navigable  river  open  to  the  navigation  of 
steamboats  and  other  water  craft,  and  also 
for  the  floating  of  sawlogs  and  oOier  timbers 
from  tbe  headwaters  of  said  river  down  Into 
said  lake.  But,  as  we  understand  It,  there 
is  no  Issue  made  by  plalnttff  as  to  the  fact 
that  said  river  la  navigable,  and  that  said 
river  and  Its  tributaries  are  largely  used 
for  tbe  pnrpose  of  floating  down  logs  from 
adjacent  timber  to  Lake  Ccenr  d'Alene.  But 
the  defendant  also  set  up  as  affirmative  mat- 
ter that  the  plaintiff's  sorting  works  were 
constructed  for,  and  resulted  In,  delaying 
defendant  and  others  from  receiving  logs  and 
collecting  tbe  same  for  others  and  for  them- 
selves when  floated  down  the  river,  In  order 
that  plaintiff  might  compel  defendant  and 
other  owners  of  timber  along  said  river  and 
Its  tributaries  to  pay  plaintiff  the  large,  ex- 
orbitant, and  unreasonable  rental  or  toll  for 
tbe  use  of  Its  sorting  works  and  receiving 
booms  constructed  as  aforesaid  at  tbe  mouth 
of  tbe  river ;  that  theretofore  a  toll  or  rental 
of  5  cents  per  thousand  feet  had  been  charg- 
ed for  using  tbe  sorting  works  and  booms  of 
plaintiff,  which  sum  was  a  fair  and  reasona- 
ble amount  to  be  charged  for  the  use  thereof, 
in  addition  to  tbe  actual  cost  of  the  labor  of 
sorting  and  handling  said  logs,  but  that  dur- 
ing tbe  season  of  1012  plaintiff  demanded  20- 
ceuts  per  thousand  feet  for  tbe  use  of  its 
booms  and  sorting  works  in  floating  and  sort- 
ing logs,  and  that  this  charge  was  and  is 
exorbitant  and  unjust;  that  tbe  defendant 
made  no  charge  whatever  to  any  person  for 
the  nse  of  its  receiving  booms  and  sorting 
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but  we  think  the  foregoing  summary  thereof  ] 
substantially  shows  the  material  issues  upon 
which  It  was  tried. 

This  beli^  an  action  in  eQulty,  it  was  tried 
to  the  court  upon  the  issues  made  in  the 
pleadings.  At  the  commencement  of  the  trial. 
It  was  agreed  and  stipulated  between  the 
parties  thereto  that  this  cause  and  the  case 
of  Stack-Oibba  Lumber  Co.  v.  Cameron  Lam> 
ber  Co.  should  be  consolidated  for  the  inir- 
pose  of  the  trial  and  tried  at  one  and  tbe 
same  time,  and  that  the  evidence  in  one  case 
should  be  considered  and  tried  by  the  court 
as  evidence  in  the  other.  After  tlie  trial  the 
court  made  findings  of  fact  and  conclusions 
of  law  in  favor  of  respondent  and  against  ap- 
pellant, and  thereupon  entered  Judgment  or- 
dering that  appellant  was  not  entitled  to  the 
r^lef  sought,  denying  its  application  tor  an 
Injunction,  and  dismissing  the  cause.  In  due 
course  of  time  appellant  regularly  gave  notice 
of  motion  and  motion  for  a  new  trial.  The 
application  of  appellant  for  a  new  trial  was 
regularly  deliied.  and  from  tbe  Judgment  en- 
tered against  It  and  the  order  denying  a  new 
trial,  this  appeal  la  taken. 

As  groonds  for  reversing  said  Judgment, 
the  appellant  assigns  and  distinctly  specifies 
17  alleged  errors  of  the  court  that  occurred 
at  said  trlaL  These  relate  to  the  admission 
of  certain  evidence,  Insuflaclency  of  evidence 
to  support  the  findings  of  fact  made  by  the 
court,  conclusions  of  the  court  that  were  con- 
trary to  law,  that  the  Judgment  is  contrary 
to  the  evidence,  that  the  Judgment  is  against 
^w,  that  the  court  erred  in  entering  Jnde^ 
ment  against  appellant  and  In  denying  Its 
motion  for  a  new  trial. 

The  first  error  relied  upon  by  appellant  Is 
that  the  court  permitted  respondent  to  prore 
that  logs  oonld  not  be  taken  down  the  Coenr 
d'Alene  river  profitably  or  successfully  in 
booms  or  tows.  Appellant  contends  that  this 
evidence  was  Immaterial,  as  the  fact  it  tend- 
ed to  prove,  if  established,  would  not  give  re- 
spondent the  right  to  interfere  with  Its  prop- 
erts;  but  we  think  there  was  no  error  In 
this  ruling  of  the  court,  for  the  reason  that 
the  Coeur  d'Alene  river  Is  nav^able  and  open 
to  public  use,  and  the  respondent  had  a  right 
to  use  the  river  for  transporting  to  market 
or  to  Its  place  of  business  its  logs  and  timbers 
In  the  most  conrenloit  and  least  expensive 
manner,  so  long  as  It  did  not  unnecessarUjr 
Interfere  with  tiie  rights  of  appellant 

As  to  the  second  error  assigned  by  appel- 
lant, to  the  efTect  liiat  the  court  erred  in  ad- 
mitting certain  testimony  on  behalf  of  re- 
spondent tending  to  prove  that  the  point  on 
the  GoBur  d'Alene  rtver  at  which  appellant 
maintained  its  sorting  works  was  the  only 
practicable  place  on  the  Goeur  d'Alene  river 
for  Intercepting,  receiving,  and  sorting  saw- 
loss  and  tar  sorting  works  Intended  for  that 
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of  transporting  logs  and  other  timbers  also 
carries  with  it  the  right  in  a  reasonable  man- 
ner  to  intercept  them  when  they  reach  their 
destination  at  the  most  feasible  and  con- 
venient place  to  receive  them,  so  long  as  this 
does  not  unnecessarily  interfere  with  the 
rights  of  others  to  the  use  of  the  river.  To 
bold  otherwise  would  render  the  right  to  the 
use  of  said  river  for  navigating  logs  and 
other  timbers  of  UtUe  practical  value. 

Assignment  of  error  No.  3  relates  to  the 
ruling  of  the  court  in  permitting  the  respond- 
ents to  show  the  prevailing  winds  and  the  di- 
rection of  the  current  of  the  river  during  the 
season  for  fioatli^  logs  down  tike  river.  We  do 
not  think  this  was  error.  The  reqMnd^t  In 
the  affirmative  part  of  Its  answer  alleges  that 
aK>eUant's  sorting  works  were  not  kept  in  re- 
pair, and  that  its  logs,  as  they  floated  down 
the  river,  went  out  through  holes  In  said 
works,  and  were  lost  on  the  lowlands  beyond, 
or  on  the  lake  shore.  We  therefore  think 
that,  if  tile  prevailing  winds  or  currents  of 
the  stream  tended  to  carry  logs  floating  down 
the  same  over  and  against  these  works  and 
through  holes  therein,  this  fact  might  be 
shown.  Assignments  of  errors  Nos.  4  and  Q 
alleged  that  the  court  orred  in  permittiiur  re- 
spond^t  to  show  bow  many  logs  it  owned  in 
the  years  1^12  and  1913  and  sorted  doiisig 
those  years,  but  we  think  this  testimony  was 
permissible  nndn  the  Issues  made  by  the 
pleadings,  and  that  there  was  no  error  In  ad- 
mitting the  same. 

Assignment  of  mar  Na  6  was  as  to  Ora 
admission  of  evidence  by  the  court  tending  to 
show  that  the  Goeur  d'Alom  river  was  Jam- 
med and  obstmcted  with  loga  in  the  year 
lO^lO,  because  appellant's  sorting  works  wwe 
too  small  to  handle  tiiem,  but  we  think  thwe 
was  no  error  In  the  admlssloa  of  tfafs  tsstl- 
numy. 

The  appellant^s  seventh  allied  errOT,  to 
the  effect  that  the  eourt  erred  In  not  sepa- 
rately stating  its  &idiiw  of  fact  and  con- 
<!lu8ions  of  law,  we  tiilnk,  Is  without  m^t. 
The  court  made  its  findings  of  Uxt,  and  divid- 
ed than  Into  19  distinct  numbeved  para- 
graphs, and  then,  based  upon  lliem,  it  specif- 
ically stated  Its  comdnsions  of  law  in  6  niim- 
bered  pan^aphs.  We  see  no  gronnd  tor 
complaint  as  to  the  form  of  these  ***T4*"gT 
and  condndons. 

The  other  asdgnmento  of  error  relato  to 
three  principal  pcdnts  of  objection  against 
these  findings  and  conelnslons,  nameily:  (U 
That  the  findings  of  fhct,  or  at  least  most  of 
them,  are  not  supported  by  the  evidence; 
(2)  that  said  conclnslonB  of  law  are  contrary 
to  the  evidence;  and  ^  that  said  oondih 
sions  of  law  and  judgmmt  are  against  the 
law.  Before  going  into  the  conslderatkm  of 
the  objections  p(toted  out  by  appellant  rs- 
latlng  to  the  insufficiency  of  the  evtdoioe  to 
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support  said  flndinE^  of  fact,  we  will  amy 
thAt  this  court  has  In  a  number  of  well-con- 
Bidered  cases  approved  and  held  to  the  doc- 
trine that  the  findings  of  the  lower  court  are 
conclualT^  where  there  la  a  aubatantlal  con- 
flict In  the  evidence  upon  questions  of  fact, 
and  in  support  of  this  we  refer  to  Sahin  v. 
Bnrfce,  4  Idaho,  28,  37  Paa  352,  Pine  v.  Calla- 
han, 8  Idaho,  681,  71  Pac  473,  Stuart  v. 
Hanser,  9  Idaho,  53,  72  Pac.  719,  and  a  num- 
ber of  other  cases  decided  by  this  court  down 
to  the  later  cases  of  Bobbins  v.  Porter,  12 
Idaho,  738,  88  Pac.  86,  and  Heckman  v.  Es- 
pey,  12  Idaho,  765,  88  Pac  80.  This  we  ac- 
cept as  the  settled  doctrine  of  this  court,  and 
therefore,  where  there  is  a  substantial  con- 
flict of  the  evidence  upon  which  any  certain 
flndiug  of  fact  Is  based,  we  wlU  not  disturb 
such  finding. 

Finding  No.  7  is  the  first  finding  of  fact  to 
which  appellant  objects,  and  assigns  as  the 
reason  therefor  that  it  is  not  supported  by 
the  evidence.  In  substance,  this  finding  is 
that  the  defendant  has  not  gone  upon  plain- 
tiff's land,  and  has  not  deprived  it  of  the  free 
use  of  the  river  at  or  alongr  its  banks,  and 
has  not  prevented  It  from  ingress  to  or  egress 
from  said  lands  by  way  of  the  river,  and  that 
defendant  has  not  deprived  plaintiff  of  the 
use  or  enjoymoit  of  any  of  its  piling,  sorting 
works,  log  moe  or  lands  or  any  of  Its  proper- 
ty. Without  gtOBg  into  any  analysis  of  the 
testimony  in  support  of  this  flndbig  for  the 
porpose  <tf  ded^bDg  as  to  the  weli^t  of  tlw 
evidence,  we  think  the  record  shows  that  this 
finding  is  not  without  sabstantial  evidence  to 
support  it  The  witness  Strathom  tertlfled 
on  direct  examination  that  the  plaintiff's 
works  were  fastened  to  the  works  of  the 
plaintiff,  but  on  cross-examination  he  was 
a^ed: 

"Q.  Ton  do  not  know  of  your  own  knowledge, 
do  you,  that  the  boom  that  was  pointed  oat  to 
you  as  the  Stack-Glbbs  boom  was  attached  to 
the  piling  belonging  to  the  Cameron  lumber 
Company?  A.  I  do  not  Q.  It  was  told  to  yon 
Aat  it  was,  was  it  not?  A  I  took  it  for  grant- 
ed;  yes.  Q.  Who  told  yon?  A  Mr.  Smith; 
Mr.  Crego  was  on  the  boat  but  it  was  Mr. 
Smith  that  told  me.  Q.  You  say  that  the  de- 
fendant company  attached  to  the  works  of  the 
Cameron  Lumber  Company— the  only  attach- 
ment that  was  made  was  at  the  upper  end  of 
the  Jack  where  the  sbe^r  boom  was  attached  to 
the  piling?  A.  Yes.  Q.  It  was  in  the  water, 
was  it  not?   A.  Tes." 

Harrle  Deroshie  testified  in  regard  to  tiie 
gaps  In  respondents  works  being  open  in 
March,  1912,  and  said  that  logs  were  running 
through  the  gaps  of  appellant's  sorting  works 
before  the  sheer  boom  was  placed  along  par- 
allel thereto  by  the  respondent  company; 
and  this  witness  also  testified  that  the  piling 
to  which  said  sheer  boom  of  respondent  was 
tied  or  attached  was  a  piling  driven  in  the 
river  by  the  Stack-Glbbs  Lumber  Company, 
the  evidence  of  this  witness  upon  this  point 
being  as  follows: 

"Q.  Whose  piling  is  that  if  you  know?  A. 
8ta<&-aibba.  Q.  Who  drove  ttl  A.  Stact 
Oibbs.** 


This  witness  also  testified  as  follows: 
"What  is  the  fact  as  to  the  defendant's  boom 
being  attached  to  any  piling  constituting  part 
of  the  Cameron  Lumber  Company  works?  A 
Not  tied  to  any  of  their  piling." 

The  record  shows  that  on  the  trial  the  re- 
spondent vent  into  this  question  folly  as  to 
what  was  done-  In  cmnectlon  with  this  mat- 
ter and  how  their  works  were  operated,  and 
we  think  the  evidence  shows  that  the  appel- 
lant did  not  use  its  sorting  works  in  1912,  and 
was  not  usli^  them  at  the  time  respoidakt 
placed  Its  sheer  boom  In  the  river,  and  that 
all  of  the  1<^  received  by  the  respondent 
company  passed  by  the  appellant's  works 
down  the  channel  of  the  river  and  Into  the 
receiving  booms  of  the  works  of  the  reepond- 
ent.  The  said  sheer  boom  placed  on  the 
south  side  of  the  river  parallel  with  the 
works  of  tlie  appellant  was  placed  there  by 
the  respondent  to  keep  their  logs,  from  going 
through  the  openings  of  tiie  respondent's 
works,  which  was  out  of  repair,  and  being 
lost  in  the  lake  or  the  lowlands  beyond.  It 
further  appears  that  the  appellant  was  no- 
tifled  that  if  they  would  keep  these  openings 
closed,  then  this  sheer  boom  would  be  remov- 
ed by  the  respondent;  and  that  tb^  neglect, 
ed  to  do  sa 

[S]  Finding  Na  8,  which  is  also  objected  to 
by  appellant.  Is,  In  effect  disposed  of  by  what 
we  have  said  in  regard  to  No.  7,  and  we  think 
the  objectioDs  to  this  finding  are  without 
merit  Finding  No.  9,  In  which  the  court 
finds  that  no  act  of  the  defendant  has  caus- 
ed the  plaintiff  any  pecuniary  loss  what- 
ever, and  that  plaintiff  has  not  been  deprived 
of  any  bualnesa,  and  has  not  been  deprived 
of  the  full  opportunity  to  use  its  sorting 
worlu,  if  it  so  desired,  by  reason  of  the  acts 
of  the  defendant  and  has  not  lost  any  profits 
in  the  use  of  Its  sorting  works  by  reason  of 
any  acts  of  defendant  and  that  plaintiff  has 
not  been  damaged  In  any  wise  whatever  by 
the  acts  of  defendant  and  will  not  be  dam- 
aged by  any  acta  which  defendant  has  done 
or  is  now  doing,  we  think,  Is  supported  by 
substantial  evidence  and  dionld  not  be  dls- 
turl)ed  by  this  court. 

[4]  Finding  No.  10  Is,  in  substance,  that 
in  the  driving  of  piling  In  the  bed  of  the 
river  by  defendant  and  in  stretching  booms 
upon  said  river,  as  defendant  has  done,  said 
defendant  has  not  prevented  the  navigation 
of  the  river,  and  has  not  prevented,  and  has 
not  interfered  with,  the  navigation  of  said 
river,  and  that  defendant  has  not  tied  its 
boom  to  the  sorting  works  or  piling  of  the 
plaintiff,  and  that  defendant  has  net  created, 
and  has  not  maintained,  and  Is  not  now  main- 
taining or  creating  any  nuisance  or  damage 
to  the  plaintiff.  There  was  some  evidence 
tending  to  show  that  the  strettdilng  of  the 
boom  referred  to  in  this  finding  would,  to 
some  extent  delay  boats  and  logs  that  were 
navigating  or  being  floated  in  said  river,  but 
we  Oklnk  that  the  respondent  had  a  right  to 
make  a  reasonable  and  xnndent  use  of  this 
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river,  for  navigation,  and  to  Its  use  In  con- 
nection with  tollectiug  its  logs  and  passing 
them  through  its  sorting  works  to  their  des- 
tination, as  long  as  it  conducted  its  opera- 
tions in  a  reasonable  and  prudent  manner 
and  with  due  regard  to  the  rights  of  others 
to  exercise  an  equal  privilege  thereto.  Some 
incoDTenience  or  damage  might  thereby  fall 
upon  the  appellant,  but  any  inconvenience 
or  damage  that  might  be  caused  by  such  rea- 
sonable use  of  the  stream  by  respondent 
would  be  damnum  absque  injuria.  Small 
T.  Harrington,  10  Idaho»  499,  79  Paa  461. 

The  Qoeation  of  the  reasonable  use  of  a 
navigable  stream,  and  to  what  extent  the 
same  may  be  olMtmcted  by  peraons  in  ex- 
ercising such  reasonable  use.  Is  very  fully  dls- 
cnmd  In  Davis  t.  WInalow,  51  Me.  264,  81 
Am.  Dec.  673.  which  is  a  leading  case  upon 
this  question.  In  that  case,  after  revlewii^ 
numeroos  authorities,  the  court  said: 

"The  general  doctrine  to  be  deduced  from 
the  authoriticB  we  have  collated  in  reference  to 
the  use  of  Davigable  rivers  or  public  streamfi 
as  public  highwaya  is  that  each  person  has  as 
equal  ri^t  to  their  reasonable  use.  What  con- 
stitutes reasonable  use  depends  upon  the  cii^ 
cumstances  of  each  particular  case;  ana  no 
positive  role  of  law  can  be  laid  down  to  define 
and  regulate  such  use,  with  entire  predrion,  so 
various  are  the  subjects  and  occasions  for  it, 
and  BO  diversified  the  relations  of  parties  there- 
in interested.  In  determining  the  question  of 
reasoDable  use,  regard  must  be  had  to  the  sub- 
ject-matter of  the  use,  the  occasion  and  mmnnw 
of  its  application,  its  object,  extent,  necessity, 
and  duratinu,  and  the  established  usage  of  the 
country.  The  size  of  the  stream,  also,  the  fall 
of  water,  its  volume,  velocity,  and  prospective 
rise  or  fall  are  important  elements  to  be  taken 
into  the  account.  The  same  promptness  and 
efficiency  wonid  not  be  expected  of  the  owntr  of 
logs  thrnwn  promiBCuously  into  the  stream.  In 
respect^  to  their  management,  as  would  be  re- 
Quired  of  a  shipmaster  in  navigating  his  ship. 
Every  person  has  an  undoubted  right  to  use  a 
public  highway,  whether  upon  the  land  or  wa- 
ter, for  all  Icgitimstc  purposes  of  travel  and 
traosportBtliHi ;  and  If,  in  dohiff  so.  while  in 
the  exercise  of  ordinary  care,  be  necessarily 
and  unavoidably  impede  or  obstruct  another 
temporarily,  he  does  not  thereby  become  a 
wrontcdoer,  his  acts  are  not  illegal,  and  he  cre- 
ates no  nuisance  for  which  an  action  can  be 
maintained." 

Appellant  makes  particular  objection  to 
that  part  of  finding  No.  12,  In  which  the 
court  states: 

"That  said  receiving  booms  and  sorting  works 
of  the  deffodant  are  placed  far  out  in  Lake 
Ccenr  d'Alcne,  far  beyond  the  sorting  works  of 
the  plaintiff,  anfl  do  not  Interfere  with  the  plain- 
tiff's sorting  works  or  other  workli  or  the  use 
there  in  any  manner  whatever." 

This  entire  finding  does  not  relate  to  the 
sheer  boom  in  front  of  appellant's  sorting 
works,  but  only  to  the  storage  booms  and 
sorting  works  of  respondent  located  a  con- 
siderable distance  away  from  ai^ellant's 
land  and  sorting  works,  and  we  think  it  la 
snstained  by  the  evidence. 

[I]  Counsel  for  appellant  in  their  brief,  at 
page  2fi,  say  that: 

"Einding  No.  18  Is  to  the  effect  that  the  works 
of  defendant  and  respMident  do  not  form  a  hin- 
drance to  navigatiui;  that  it  can  handle  all 


the  sawlogs  coming  down  the  river  witfiout  per* 
mitting  the  same  to  Jam;  but  that  idainttlTa 
and  appellant's  works  are  Insnffidoit  to  handle 
the  logs  that  come  down  the  river.  Tliis  is 
against  the  weight  of  testimony  that  has  been 
introduced  touching  this  matter." 

There  does  appear  to  be  some  conflict  In 
the  testimony  of  the  witnesses  upon  this 
point,  bnt.  as  hnetofore  stated,  this  court 
will  not  undertake  to  weigh  the  proof  to 
ascertain  which  aide  has  the  preponderance, 
and,  where  there  is  a  substantial  conflict  in 
the  evidence,  it  wOl  not  disturb  the  findings 
of  the  trial  court,  and,  as  the  record  shows 
at  least  a  substantial  conflict  upon  the  main 
question  involved  in  this  finding,  we  are  not 
disposed  to  disturb  the  same.  Furthermore, 
In  the  Judgment  or  decree  in  this  case,  the 
lower  court  makes  this  statement,  which  we 
think  is  worthy  of  consideration  by  this 
coort  in  considering  the  wels^t  of  the  evi- 
dence upon  whldi  the  varioos  flnHiwgR  herein 
have  been  based,  to  wit: 

"Oral  and  documentary  evidence  was  Intro- 
dnced,  and  thereupon  the  court  personally  In- 
spected the  booms,  sorting  works,  and  prem- 
ises in  controversy  in  this  action,  and  there- 
upon, upon  said  testimony  and  review  and  per- 
sonal inspection  of  said  premises  so  made  by 
the  courL  the  court  made,  and  caused  to  he 
filed  herem,  Its  findings  of  fact  and  couclusiona 
of  law." 

Bnt  even  If  the  booms  and  sorting  works 
of  respcmdent  do.  In  tact,  to  some  eztoit,  fbrm 
a  hindrance  to  the  tree  navigation  of  die 
river  at  ttmes,  we  tiiiink  that  might  be  am- 
Bldered  only  an  inddent  to  the  reasonable 
use  of  this  public  waterway  by  respondent 
for  floating  and  securing  its  logs. 

In  Gerrlsh  v.  Brown,  -61  Me.  256,  81  Am. 
Dec.  989,  the  court  says: 

"For  such  purpose,  and  as  Incident  to  0ie  rea- 
sonable use  of  the  river  for  running  and  secur- 
ing logs,  parties  may  use  temporary  sheer  or 
guide  booms  to  direct  the  logs  or  lumber  into 
proper  places,  in  which  to  detain  them  for  use." 

[6,  7]  In  finding  No.  14  the  conrt  found 
that  there  were  no  sufficient  receiving  works 
in  the  Co?ar  d'Alcne  river  to  handle  the  logs 
that  annually  came  down  said  river  without 
Jamming  the  river  and  interfering  with  navi- 
gation, and  also  that  during  the  spring  of 
1912  the  Cameron  Lumber  Company  had  Its 
sorting  works  at  the  mouth  of  the  river  along 
the  banks  thereof,  extending  a  short  distance 
into  the  lake,  and  that  said  sorting  works 
had  Jacks  or  openings  on  each  side  thereof 
for  the  purpose  of  attaching  bag  booms  in 
which  logs  belonging  to  dlfferoit  companies 
and  Individuals  were  placed  when  said  sort- 
ing works  were  <verated;  that  during  the 
season  ot  1012  these  sorting  works  had  dx 
of  sudi  oprailngs  on  the  north  aide  o£  the 
river,  and  these  <v>ening8  were  not  protected 
or  closed  by  any  alieer  booms  or  jack  poles, 
or  any  means  of  preventing  sawlogs  from 
floating  into  the  same;  that  loga  floating  In- 
to ttiese  <q>eninga  ftom  Qie  umth  side  woald 
be,  by  -ttie  fwce  of  the  enrrent  and  wind, 
driven  into  and  through  said  sorting  works 
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Into  Uie  main  waters  of  Lake  Ccear  d'AIene 
beyond;  and  tbat,  by  reason  of  said  open- 
ings so  n^Ugently  and  carelessly  maintained 
In  said  sorting  wwks,  tlie  logs  belonging  to 
the  defendant  and  others  became  entangled, 
and  'nrere,  by  the  force  of  the  carrent,  drlT- 
en  through  said  works  and  ont  Into  Lake 
Conir  d'AIene  beyond.  This  finding  seems 
to  be  Bostalned  by  sabstantlal  evidence.  The 
appellant  at  said  time  was  not  attempting 
to  use  Its  works  In  any  manner  whatever, 
and  It  refused  to  keep  Its  Jacks  dosed  so 
tbat  others  coold  have,  the  reasonable  nae  of 
the  H-vet  In  floating  their  logs. 

In  regard  to  the  sheer  boom  placed  along 
tbe  Bonth  side  of  the  river  parallel  to  ap- 
pellant's sorting  works.  It  was  the  intention 
of  the  resiwiident,  as  shown  by  the  record, 
to  only  temporarily  maintain  this  boom  for 
the  pnrpose  of  protecting  its  logs  from  being 
lost  by  going  through  said  openings  In  the 
works  of  appelant  and  out  into  the  lake. 
The  Evidence  shows  tbat  the  boom  placed 
by  re9K>ndent  on  the  north  side  of  the  riv- 
er in  front  of  lot  4  was  only  for  a  short  time 
attached  to  some  brush  or  a  tree  until  other 
arrangem^ts  for  maintaining  It  for  the  pnr- 
poses  then  required  could  be  made.  There- 
after It  was  attadied  to  a  closter  of  piling 
situated  In  the  river  near  the  south  aide  off 
the  same.  This  south  bank  of  the  river  along 
lot  4  of  the  land  of  appellant  Is  low,  and  dur- 
ing high  water  was  almost  entirely  sub- 
merged thereby,  and  along  tUs  low  bank  of 
the  river  a  large  quantity  of  underbrush  or 
shrubbed  la  growing  Into  which  logs  coming 
down  the  river  are  carried  by  force  of  the 
current  and  lodged  or  lost.  If  not  by  some 
means  protected  from  doing  so.  The  record 
also  shows  that  lot  4  la  a  low,  swampy  piece 
of  land  through  which  runs  a  canal  or  ditch 
known  as  Howell's  6Uct,  and  what  the  wa- 
ter Is  high  this  ditch  fills  with  water  and 
backs  out  across  lot  4.  and  Uie  evidence 
shows  that  said  sheer  boom  was  only  placed 
ttiere  to  prevent  logs  from  going  out  through 
said  ditch  and  brush  over  this  swampy  land 
and  lodging  there  or  being  lost.  At  that  time 
the  appellant  was  not  uslDg  this  land  for 
any  purpose,  and  the  piling  to  which  this 
Sheer  boom  along  the  north  side  of  the  riv- 
er was  attached  did  not  constitute  any  part 
of  appellant's  works,  and  had  not  been  driv- 
en in  the  river  by  It,  but  was  placed  there  by 
the  Northern  Pacific  Railroad  Company  some 
years  before  for  the  purpose  of  marking  the 
channel'  of  the  river.  Under  such  circum- 
stances and  conditions  as  confronted  the  re- 
spondent at  the  time  it  placed  and  maintato- 
ed  said  sheer  boom  In  the  river,  if  It  had  not 
been  permitted  to  do  so,  the  right  to  use  the 
river  for  the  purpose  of  floating  logs  would 
have  been  of  no  practical  beneflt  to  it 

In  Powell  V.  Bprlngston  Lumber  Co.,  12 
IdahOk  728,  88  Pac.  97,  on  this  question  of 
maintaining  a  boom  on  the  river  In  oonnec- 
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tlon  with  floating  and  handling  logs  by  par- 
ties engaged  In  that  business,  the  court  said : 
"The  construction  and  nae  of  booms  is  a  nec- 
essary adjunct  to  the  floating  of  logs ;  without 
them  it  would  frequently  be  impossible  to  han- 
dle the  logs  where  wanted  for  use.  The  right  to 
float  logs  down  a  stream  carries  with  ft  the 
necessary  resultant  right  of  employing  some 
reasonable  means  for  intetoeptlng  than  at  their 
destination.** 

Without  reviewing  at  length  the  authori- 
ties presented  by  the  briefs  of  counsel  In  this 
case  on  the  subject,  we  think  the  doctrine  of 
this  court  as  to  the  right  of  obstructing  the 
river  by  parties  engaged  In  using  the  same 
for  any  Intimate  purpose  la  very  clearly 
stated  in  Small  r.  Harringtrai,  sapra,  as  fol< 
Iowa; 

"The  rule  governing  cases  of  this  character 
is  that  all  parties-  interested  in  tlie  free  use  of 
a  navigable  atream  are  subject  to  conditions 
that  may  exist  in  each  particular  case.  Ho  one 
has  the  right  to  arbitrarily  obstruct  a  stream 
to  the  detriment  or  Injury  of  his  neighbor;  each 
one  is  entitled  to  the  free  and  reasonable  use 
of  the  navigable  streams  of  this  state,  and  may 
place  such  reasonable  obstructions  on  the  stream 
so  long  as  they  serve  a  useful  and  beneficial 
purpose  and  loive  a  laaaoaable  use  to  others 
interested.  *  *  *  If  an  obstruction  merely 
impairs  or  renders  more  difficult  the  navigation, 
without  destroying  it,  an  individual  has  no 
rightful  cause  for  complaint,  because  he  has  no 
right  to  insist  on  the  boat  possible  accommodar 
tiSn." 

There  are  some  other  objections  urged  by 
appellant  to  the  findings  of  fact  and  conclu- 
sions of  the  lower  court,  but  we  have  careful- 
ly examined  them  In  connection  with  the  evi- 
dence, and  do  not  think  It  would  serve  any 
useful  purpose  In  disposing  of  this  case  for 
us  to  comment  upon  them ;  aa  our  views  up- 
on the  main  questions  presented  by  this  ap- 
peal have  been  expressed  already  by  what 
we  have  said  In  deciding  the  points  which 
we  have  now  considered  and  passed  upon. 

Having  reached  the  conclusion  that  there 
Is  no  reversible  error  presented  in  this  case, 
the  Judgment  of  the  lower  court  Is  therefore 
affirmed. 

Costs  awarded  to  the  respondent 

SULLIVAN,  a  J.,  and  BUDGE,  J.,  con- 
cur. 


STAOK-^IBBS  LUMBER  CO.  v.  OAMEIt- 
ON  LUMBER  CO. 
(Supreme  Court  of  Idaho.   Dec  28,  1914.) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty ;  Robert  N.  Dunn,  Judge. 

Injunction  by  the  Stack-Gibbs  Lumber  Com- 
pany, a  corporation,  against  the  Cameron  Lum- 
ber Company,  a  corporation.  From  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

McFarland  &  McFariand,  of  G^sur  d'AIene,  for 
appellant.  Whitla  &  Nehon,  of  C<Bur  d'AIene, 
and  Yoorhees  St  Ganfield,  of  Spokane,  Wash., 
for  respondent 

TRUrrr,  J.  This  action  was  commenced  br 
the  respondent,  as  plaintiff  In  the  lower  court, 
against  the  appellant,  as  defendant  in  the  said 
court,  for  the  purpose  of  restraining  and  en- 
joining said  defendant  from  interfering  with  the 
plainUfl's  receiving  booms,  sorting  works  and 
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idabo,  and  to  reetrain  detendant  from  in  any 
manner  whatever  interfering  with  ita  receiving 
and  intercepting  the  logs  floated  down  said  river, 
and  sorting  the  same  and  placing  the  same  in 
booms.  Upon  the  hearing  of  this  action,  this 
restraining  order  was  granted  by  the  court  and 
made  permanent  for  the  purposes  for  which  it 
was  issued.  From  this  judgment,  the  defendant 
appealed. 

The  same  property  rights  of  said  plaintiff  and 
defendant  involved  in  this  case  were  also  in- 
volved in  the  case  of  said  Cameron  Lumber 
Company  against  the  respondent,  Stack-Gibbs 
Lumber  Company ;  and  on  the  3d  day  of  May, 
1913,  counsel  for  these  respective  parties  enter- 
ed into  the  following  stipulation: 

"Whereas,  the  above-entitled  case  and  the  case 
of  Cameron  Lumber  Company,  Limited,  a  Cor- 
poration, Plaintiff,  against  Stack-Gibbs  Lumber 
Company,  a  Corporation,  Defendant,  pending  in 
the  above-entitled  court,  were  on,  to  wit,  the 
Sth  day  of  May.  A.  D.  1913,  consolidated  for 
the  purpose  of  trial  in  said  court,  and  were 
thereafter  tried  together  in  said  court ;  and 

"Whereas,  a  judgment  was  on,  to  wit,  the  2lBt 
<la.y  of  May,  A.  D.  1913,  rendered  and  entered  in 
said  court  in  said  case  of  Cameron  Lumber 
Company,  Limited,  a  Corporation,  Flalntiflt, 
against  Stack-Gibbs  Lumber  Company,  a  Cor- 
poration^ Defendant,  in  favor  of  said  defendant 
and  against  said  plaintiff,  and  on  June  2,  191H, 
in  said  court  a  judgment  was  rendered  in  the 
above-entitled  action  in  favor  of  plaintiff,  Stack- 
Gibbs  Lumber  Company,  a  corporation,  and 
against  said  defendant,  Cameron  Lumber  Com- 
pany, Limited,  a  corporation ;  and 

"Whereaa,  the  said  Cameron  Lumber  Com- 
pany is  desirous  of  making  application  and  mov- 
ing for  a  new  trial  in  each  of  said  cases,  and, 
for  that  purpose,  of  obtaining  the  court  re- 
porter's transcript  of  the  evideuce  and  proceed- 
ings taken  upon  said  trial ;  and 

"Wbereas,  It  is  deemed  an  unnecessary  ex- 
pense to  procure  and  obtain  the  court  reporter's 
transcript  of  the  evidence  and  proceedings  in 
each  of  said  cases;  and 

"Whereas,  the  plaintiff  in  the  case  of  Camer- 
on Lumber  Company.  Limited,  a  Corporation, 
Plaintiff,  against  iStacK-Gibbs  Lumber  Company, 
a  Corporation,  Defendant,  has  procured  an  or- 
der  for  the  court  reporter's  transcript  of  the 
evidence  and  proceedings,  in  said  case: 

"Now,  therefore,  it  is  hereby  agreed  and  stip- 
ulated by  and  between  the  fabove-named  plain- 
tiff and  the  above-named  defendant,  by  and 
through  their  respective  attorneys,  that  the 
court  reporter's  transcript  of  the  evidence  and 
proceedings,  to  be  hereaiter  furnished  by  said 
court  reporter  and  lodged  with  the  clerk  of  said 
court  as  required  by  law,  may  be  used  on  appli- 
cation and  motion  of  the  defendant  in  the  above- 
entitled  action  for  a  new  trial  herein,  and,  in 
the  event  th&t  a  new  trial  is  denied  or  granted, 
and  an  appeal  is  taken  from  said  order  and  from 
the  judgment  therein  to  the  Supreme  Court  of 
the  state  of  Idaho,  that  said  reporter's  tran- 
script may  be  used  on  appeal  in  die  above-enti- 
tled action  in  the  Supreme  Court  of  the  state 
of  Idaho,  by  either  party. 

"And  it  is  hereby  further  stipulated  that  the 
defendant  in  the  above-entitled  action  be  not, 
and  it  is  not  hereby,  required  to  furnish  the  re- 
norter'a  transcript  of  the  evidence  and  proceed- 
ings to  be  used  on  motion  for  a  new  trial,  or 
on  appeal  to  the  Supreme  Court  of  the  state  of 
Idaho,  in  the  above-entitled  action. 

"Dated  this  8d  day  of  May.  1913. 

"Whitla  &  Nelson, 

"Attorneys  for  Plaintiff. 
"McFarland  &  McFarland, 
"Attorneys  for  Defendant." 


ana  it  is  controlled  in  its  prmciples  of  law  by 
the  decision  just  announced  in  that  case.  We 
have  examined  the  evidence  in  this  case  in  con- 
nection with  the  findings  of  fact  by  the  court 
and  its  conclusions  of  law,  and  upon  the  author- 
ity of  said  case  of  Cameron  Lumber  Company 
V.  This  Respondent,  the  judgment  of  the  lower 
court  is  affirmed,  and  costs  are  awarded  to  the 
respondent. 

SULLIVAN,  a  J.,  and  BUDOB,  J,  concur. 


FRAZIEB  V.  HASTINGS  et  al..  Board  of 
Com'rs  of  Gooding  County. 

(Supreme  Court  of  Idaho.   Dec.  24,  1914.) 

1.  GOTTNTIXS  (I  190*)— FCHDINO  OF  BoNDlD 

Ikdkbtbdhess— Pbockedinos— Nbw  Coun- 
ties. 

Under  the  provisions  of  section  10  of  an  act 
of  the  Legislature  to  create  and  oi^anize  the 
county  of  Gooding,  and  for  other  purposes  (Seas. 
Laws  1913,  p.  13),  the  county  commissioners  of 
Gooding  county  should  make  provision  for  the 
payment  of  the  bonded  indebtedness  apportion- 
ed to  it  by  levy  and  taxation  at  the  times  fixed 
by  law  tor  so  doing,  and  in  the  same  manner 
that  the  commissionen  of  Lincoln  county  could 
or  should  have  done  had  Gooding  coun^  not 
been  created. 

[Ed.  Note.— For  other  cues,  see  Counties, 
Gent  Dig.  H  803,  301;  DecTDlg.  |  190.*] 

2.  Couirros  ({ 187*)— PAmsNT  or  Bordxd  Iir- 

DEBTEDNESB— ColUdSSIOHna  OV  NKW  COTTH- 

TIE8— POWKBS. 

Under  the  provisions  of  said  section,  th« 
legislative  intent  was  to  give  the  same  power 
and  authority  to  the  conuaissioners  of  Grood- 
ing  county  in  dealing  with  said  bonded  indebt- 
edness that  the  county  conimissionerB  of  Lin- 
coln county  had  prior  to  the  creatfon  of  Good- 
ing county. 

[Ed.  Note.— For  other  caae&  see  Conntiea, 
Cent.  Dig.  H  293-295;  Dec  Dig.  |  187.»] 

3.  Counties  (§  175*)— Provision  bob  Bond- 
ed Indebtedness— CoMiassionXBS  of  New 

COUKTT— POWEBS. 

Under  the  provisions  of  section  1900,  Bev. 
Codes,  the  board  of  county  commissioners  of 
Lincoln  county  was  authorized  to  issue  negotia- 
ble coupon  bonds  of  their  county  for  the  pur- 
pose of  paying,  redeeming,  funding,  or  refosd- 
ing  the  outstanding  indebtedneas  of  the  county, 
and,  after  said  Lincoln  county  debt  had  been 
apportioned  to  Gooding  county,  the  board  of 
commissioners  had  full  authority  to  issue  fand- 
ing  or  refunding  bonds  in  payment  of  said  ap- 
portioned indebtedness. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent  Dig.  J  263 ;  Dec.  Dig.  f  ITR*] 

4.  Counties  (S  175*)— Pbovibiow  fob  Bonded 
Indebtedness  —  CoMifissioNEBs  of  New 
County- Powees— I  njunction. 

Held,  that  the  plaintiff  is  not  entitled  to  a 
writ  of  injunction  to  restrain  the  count?  com- 
missioners  from  issuing  and  selling  such  fund- 
ing or  refunding  bonds. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §  263 ;  Dec.  Dig.  8  175.*] 

Original  application  by  H.  O.  Frader  to 
enjoin  F.  W.  Hastings  and  others,  members 
of  the  Board  of  County  Commissioners  of 
Gooding  County,  from  Issuing  and  selling 
certain  county  bonds.   Writ  denied. 
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W.  Q,  Bteaen,  of  Cioodlns,  for  plaintiff. 
P.  T.  Satplien,  Col  Atty^  of  Gooding,  for  de- 
fendants. 

SULLIVAN,  O.  J.  This  IS  Uk  original  ap- 
plicatlon  by  the  plaintiff,  who  is  a  dtlzai, 
resident,  and  taxpayer  of  Uie  county  of  Good- 
ing,  for  a  writ  of  injunction  to  restrain  the 
board  of  county  commissioners  of  said  twunty 
from  Belling  or  disposing  of  county  bonds  in 
the  sum  of  $10,000.  Issued  tor  the  purpose  of 
funding  a  portion  of  the  bonded  Indebtedness 
of  the  county  of  lincoln  which  was  appor- 
tioned to  Gooding  county  at  the  time  of  its 
creation  out  of  a  portion  ct  the  territory  of 
Lincoln  county.  On  the  filing  of  the  petition 
or  complaint  said  board  of  county  commis- 
sioners. In  writing,  waived  the  Issuance  of 
snrice  of  a  citation  In  this  matter,  and  ex- 
pressly waived  the  provisions  of  the  statute 
relative  to  the  giving  of  a  bond  by  the  plain- 
tiff, and  asked  leave  to  file  an  answer  in- 
stanter,  wblch  they  did,  admitting  the  princi- 
pal allegations  of  the  complaint,  but  deny- 
ing that  they,  as  a  board,  were  about  to  issue 
said  bonds  without  any  warrant  or  authority 
of  law,  and  averred  that  said  bonds  were  reg- 
ularly and  legally  Issued  In  accordance  with 
the  provisions  of  the  statutes  of  the  state  of 
Idaho  In  such  cases  made  and  provided. 

[1 , 8].  In  the  act  creating  the  county  of 
Gooding  out  of  a  portion  of  Lincoln  county 
(see  I^iwa  1913,  p.  13)  It  is  provided  hy  sec- 
tion 10  thereof  as  follows: 

"The  county  commissloDera  of  Gooding  county 
shall  make  provision  for  the  payment  of  the 
bonded  indebtedneBB  apportinned  to  it,  by  levy 
and  taxation  at  the  tunes  fixed  by  law  for  so 
doing,  and  in  the  eame  manner  as  the  county 
commiBsioners  of  Lincoln  count;  could  or  should 
bave  done  had  Gooding  count;  not  have  been 
created.  •   •   •  " 

That  section  clearly  contemplates  that  the 
county  commissioners  of  Gooding  county 
should  make  provision  for  the  payment  of 
Its  proportion  of  bonded  Indebtedness  In  the 
same  manner  as  the  county  commissioners  of 
Lincoln  county  could  or  should  have  done  had 
Gooding  county  not  been  created.  The  Legis- 
lature meant  to  give  the  county  commission- 
ers of  Gooding  county  all  the  power  and  au- 
thority in  dealing  with  its  proportion  of  said , 
bonded  Indebtedness  that  the  county  commls- . 
sloners  of  Lincoln  county  would  bave  had 
had  Gooding  county  not  been  created.  Then, 
how  could  the  county  commissioners  of  Lin- ; 
coin  county  have  provided  for  said  bonded 
indebtedness?  They  might  do  so  by  levy  and 
taxation  at  the  time  fixed  by  law  for  that 
purpose,  or  they  might  bave  provided  for  It 
as  contemplated  by  section  1960  of  the  Be- 
vieed  Codes,  which  Is  as  follows: 

"The  board  of  county  commissioners  of  any 
county  in  this  state,  may  issue  negotiable  cou- 
pon bonds  ot  their  county  for  the  purpose  of 
paying,  redeeming,  funding  or  refunding  the 
outstanding  indebtedness  of  the  county,  as  here- 
inafter provided,  whether  tbe  indebtedness  ex- 


'  ista  as  warrant  Indebtedness,  or  bonded  Indebt- 
edness. •  • 

Said  section  1960  was  amended  by  an  act 
apiwoved  February  25, 1913  (Sess.  Laws  1913, 
P;  132),  but  the  only  change  made  by  said 
amendment  provided  that  the  bonds  referred 
to  might  be  redeemed  at  any  time  after  6 
years,  Instead  ot  after  10  years,  as  formerly 
provided,  which  amendment  did  not  have  an 
emergency  clause,  hence  did  not  go  Into  effect 
until  60  days  after  the  adjournment  of  the 
session,  whUe  the  act  creating  Gooding  coun- 
ty contained  an  emergency  clause  and  went 
into  effect  tbe  date  ct  Its  aivroval,  January 
SO,  1013. 

[2]  It  was  the  intention  of  the  Legislature 
in  the  act  creating  Gooding  county  to  place  it 
upon  a  parity  with  other  counties  of  the  state 
in  regard  to  its  indebtedness,  whether  It  be 
Indebtedness  created  by  said  county  or  in- 
debtedness assumed  as  Its  proportionate  part 
of  the  indebtedness  of  tbe  mother  county. 

[41  We  therefore  hold  that  the  county  com- 
missioners have  authority  under  the  law  to 
Issue  the  bonds  referred  to  and  to  sell  and 
transfer  them  for  the  purpose  of  taking  up 
and  paying  said  bonded  Indebtedness  appor^ 
tloned  to  Gooding  county. 

The  writ  of  Injunction  Is  denied. 

BUDGB  and  TBUITT.  JJ.,  concur. 


TOWN  OP  OBNTBR  v.  0OLL1ER, 

(No.  4064.) 

(Court  of  Appeals  of  Colorado.   Dec.  14,  1914.) 

L  DBDioATioir  (§  2B*)  —  Statutobt  Dedica- 
tion—UNACENOwi.EDOEn  Plat. 

Ad  unacknowledged  plat  of  a  town  addi- 
tion is  invalid  as  a  statutoir  dedicatitm. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  §S  57,  58;  Dec  Dig.  8  25.*] 

2.  Dedication  (S8  1,  31*)  —  Common-Law 
Dedication— Keqoisites— Acceptance. 
A  common-law  dedication  operates  by  way 

of  estoppel  in  pais,  and  not  by  virtue  of  a  grant 

from  the  dedicator,  and  in  oiner  to  be  oomplste 

must  be  accepted. 
[Ed.  Note. — For  other  cases,  see  Dedication. 

Cent.^Dig.  SS  8,  10-12,  64,  65;  Dec.  Dig.  S| 

8.  Dedication  (5  29*)  —  Requisites  —  OrFEB 
TO  Dedicate- FII.INO  Map— Withdbawai. 
—Estoppel. 

While  a  landowner,  who  makes  an  offer  of  * 
dedication  to  the  public  of  public  places  designat- 
ed on  a  map  or  plat,  may  not  withdraw  such  of- 
fer at  his  pleasure,  yet  the  public  under  certain 
circumstances  may  lose  this  right  to  accept  such 
ofEer,  and  if,  before  such  acceptance  is  revoked, 
tbe  public  has  otherwise  lost  its  right  to  accept, 
the  municipality  loses  its  right  to  the  public 
place  designated  on  the  plat 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  f  79;  Dec  Dig.  {  29.*] 

4.  DeDicatjoh  (I  89*)— Ooioion-Law  Dbdx- 

cation— Acceptance— Estoppel. 

A  street  having  been  laid  out  SO  feet  wide 
on  an  unacknowledged  plat  of  a  town  addition, 
the  owner  conveyed  a  viot  of  ground  by  metes 
and  bounds,  which  tract  included  tbe  premises 
in  dispute  aiid  all  of  the  street  on  the  west  line  of 
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a  certain  blocifc.  Elgfat  yean  tbereafter  the  then 
owner  r'eplatted  the  vacant  land  lying  south 
and  weat  of  the  block  showing  a  dedication  of 
the  streets  and  alleys  appearing  on  the  prior 
plat,  with  the  exception  that  the  diapated  prem- 
ises were  shown  to  be  exclnded  from  the  plat 
as  originally  platted,  leaving  that  street  only 
50  feet  Defendant  purchased  the  premises  in 
dispute  from  the  grantee  of  the  original  owner, 
buflt  a  residence  thereon  in  1904,  an4  was  there- 
after In  actual  occupancy  and  poss^noD  of  the 
disputed  30  feet  to  the  time  of  the  commence- 
ment of  the  suit.  There  never  had  been  any 
act  on  the  part  of  the  public  indicating  an  ac- 
ceptance of  the  offer  of  the  dedication  of  an  80- 
foot  street,  or  was  the  street  at  that  point  ever 
used  for  public  travel ;  it  had  never  been  grad- 
ed or  improved,  nor  had  anything  been  done 
to  evince  an  intention  on  the  part  of  the  town 
to  use  it  as  a  public  thoroughfare.  Held  that, 
defendant  having  been  in  andispnted  possession 
and  in  peaceatde  ocenpancy  of  the  proper^  tor 
more  than  seven  years,  the  town  was  thereafter 
estopped  to  claim  a  completed  dedication  of  the 
strip  in  controversy. 

{Ed.  Note.— For  other  case*,  see  Dedication, 
Cent  Dig.  S  77;  Dec  Dig.  |  89.*] 

Error  to  District  Court,  Bio  Grande  Coun- 
ty ;  Chas.  C.  Holbrook,  Judge. 

Ejectment  by  the  Town  of  Center  against 
Susie  B.  CoUler.  From  a  Judgmeut  for  de- 
fendant, plaintlflF  brings  error.  Affirmed. 

B.  M.  Trae  and  J.  L  Palmer,  both  of  Sa- 
guache, for  plaintiff  In  error.  James  P.  Veer- 
kamp,  of  M<mte  Vista,  for  defendant  in  error. 


HUBI;BUT,  J.  On  January  8^  1912,  plaln- 
tlft  In  wror  (plalntlfl  below,  and  her^  call- 
ed "plalntUT)  instltated  this  actltra  against 
defendant,  to  recorer  possession  of  a  piece  of 
land  within  its  corporate  boundaries.  The 
complaint  alleges  that  plaintiff  is  the  owner 
of  an  easement  over,  and  entitled  to  the  pos- 
session of,  a  certain  street  known  as  Burt 
street;  that  defendant  Is  tn  possession  and 
has  refused  to  delivw  possession  after  de- 
mand therefor;  and  that  defendant  wrong- 
fully withholds  possession  from  plaintiff. 
The  answer  admits  that  defoidant  Is  in  pos- 
senion  of  tba  pranisea,  but  alleges  she  is  the 
owner  thereof,  and  denies  every  other  allega- 
tion in  the  complaint  The  case  was  tried 
to  the  court  without  the  Intervention  of  a 
Jury,  and  Judgment  went  for  d^endant,  to 
which  exception  was  saved,  and  the  case  Is 
h^  for  review. 

'  It  appears  frran  the  record  and  brleft  that 
only  one  question  need  be  considered  in  order 
to  determine  this  appeal,  and  that  Is:  Was 
there  a  complete  common-law  dedication  of 
Hurt  street  to  the  pubUc?  The  foUowIog 
enumerated  facts  may  be  said  to  be  conclu- 
sively established  by  the  evidence:  On  De- 
cember 28,  1898,  J.  L.  Hurt,  thai  being  the 
owner  ot  the  land  upon  which  the  towns! te 
is  located,  filed  for  record  in  the  deriE  and 
recorder's  office  of  Saguache  county  a  plat 
which  bore  on  its  face  the  inscription,  "Map 
of  Centerview,  Sagoache  County,  Golwado, 
and  which  showed  the  land  dierein  describ- 
ed as  being  platted  Into  blocks,  lots,  streets 


and  alleyi^  redttng  the  names  of  tte  streets 
and  the  widths  thereto,  and  the  numbers  of 
the  blofto  and  lota.   Hurt  street  ran  north 
and  south  along  the  west  line  of  UoA  10. 
The  land  In  dispute  la  150  feet  north  and 
south  by  60  feet  east  and  west,  and  adjcdns 
the  north  half  of  VLoA  10  on  the  weat,  bdng 
wholly  within  the  lines  of  Hurt  street,  as 
marked  on  the  plat.   The  plat,  was  not  ac- 
knowledged. Between  the  date  of  filing  tlie 
plat  and  October,  190S,  Hurt  executed  and 
delivered  deeds  to  divers  perscnu,  at  dUter- 
ent  times,  thoebi  conv^jring  lots  and  tracts 
of  ground.  In  each  of  which  deeds  reference 
was  spedflcally  made  to  such  plat  for  Identi- 
fioatlon  of  the  land  conveyed,  and  redtlns 
that  the  plat  was  on  record  In  the  office  of 
said  oount7  tierk  and  recorder.  On  January 
26,  1900,  Hart  conveyed  to  David  SOles  a 
plot  of  ground,  by  metes  and  bounds,  of  the 
dimensions  of  about  835  by  B60  feet  wbl<di 
tract  included  the  premises  in  dispnte  and 
all  of  -Hurt  street  on  the  west  line  ot  block 
10.  Defendant  acquired  the  premises  in  dis- 
pute from  said  Miles.   She  built  a  residence 
thereon  in  1904,  and  was  thareaftw  in  actual 
possession  of  the  disputed  premises  up  to  and 
at  the  time  this  suit  was  commenced.  In 
October,  1908,  said  Miles  signed,  acknowl- 
edged, and  filed  with  said  dvk  and  recorder 
a  plat  of  "Miles  Subdlvialon,  In  the  Town  of 
Center,"  which  showed  the  vacant  land  lyln^ 
south  and  west  of  block  10  to  be  platted  Into 
lots  and  blocks,  and  also  showed  thereon  a 
continuation  of  the  streets  and  alleys  appear- 
ing on  the  Hurt  plat,  with  the  exception  that 
the  disputed  premises  were  shovm  to  be  ex- 
cluded from  Hurt  street  as  originally  platted, 
leaving  that  street  only  50  feet  wide  west  of 
those  premises,  whereas  the  streets  generally 
were  80  feet  wide;  the  acknowledgment  re- 
citing that  the  streets  and  alleys  shown  on 
the  plat  were  thereby  dedicated  to  the  imblie 
use  forever.    At,  and  prior  to,  the  date  of 
filing  the  Miles  plat,  that  tract,  with  the  ex- 
ception of  the  disputed  premises,  was  a  field. 
Inclosed  by  fence,  had  been  cultivated  by 
either  Miles  or  Hurt,  and  the  alleged  street 
never  had  been  used  by  the  public. 

The  uncontroverted  facts  being  as  above 
stated,  plaintiff  cont^ds  that  the  filing  of 
the  plat  by  Hurt  his  subsequent  deeds  for 
lots  and  land  included  within  the  platted 
premises,  and  his  reference  In  such  deeds  to 
the  recorded  i^at  for  further  description,  c«i- 
stituted  a  complete  and  Irrevocable  dedlcA- 
tlon,  on  his  part,  to  the  town  of  Center,  ot 
all  the  streets  and  alleys  shown  <m  the  plat. 
Including  Hurt  street:  and  that  whai  be 
thereafter  deeded  the  tract  to  Miles,  which 
Included  Hurt  street  on  the  west  line  of 
block  10,  MUea  took  title  to  the  same  sub- 
ject to  the  easttnent  created  by  Hurf  s  dedlca- 
ticm. 

On  the  other  band,  defendant  contends 
that  there  never  was  such  a  dedication  by 
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Burt;  tbat  the  filing  of  the  plat  and  the 
subi^Dent  acts  of  Hurt  In  deeding  to  divers 
persons  umnerous  lots  by  reference  thereto 
amounted  only  to  an  offer  of  dedication;  that 
the  town  never  accepted  the  same,  either  di- 
rectly or  by  Implication;  hence  Hurt  had  a 
right  to  revoke  the  offer  before  acceptance, 
which,  she  claims,  be  did,  by  conveying  the 
tract  to  Miles. 

[1]  It  is  conceded  tbat  there  was  no  statu- 
tory dedication,  because  of  the  absence  of  an 
acknowledgment  of  the  Hurt  plat. 

[1}  It  seems  to  be  well  settled  that  a  cwn- 
mon-law  dedication  operates  by  way  of  estop- 
pel in  pais,  and  not  by  virtue  of  a  grant  from 
the  dedicator;  also,  Uiat  such  dedication,  In 
order  to  be  complete,  must  be  accepted. 
Many  statec^  including  Colorado*  hold  that, 
at  common  law,  an  offer  to  dedicate,  without 
acc^tance  thereof  by  the  public  authoriUee, 
imposes  no  burden,  and  confers  no  rights,  up- 
on the  municipality.  Such  acceptance  can  be 
manifested  In  various  ways.  A  formal  offi- 
cial act,  such  as  a  resolution  or  ordinance 
duly  passed;  the 'taking  of  possession  of  the 
street,  etc..  by  the  authorities,  and  grading 
and  improving  the  same;  the  use  thereof  by 
the  public  as  a  highway  for  public  travel  and 
traffic,  by  pedestrians,  teams,  etc.;  and  the 
open  and  ex^uslTe  exercise  of  authority  by 
the  pnbUc  offldals  over  the  street  offered— 
are  some  of  the  means  ad<vted  by  munici- 
palities to  Indicate  acceptance  of  sucb  offer. 

[3]  There  Is  a  great  diversity  of  opinion, 
in  the  courts  of  last  resort,  as  to  the  right  of 
a  fee  owner  In  a  common-law  dedication  to 
revoke  bis  offer  to  dedicate,  even  before  the 
public  has  perfected  such  offer  by  acceptance. 
Abundance  of  authority  may  be  found,  affirm- 
ing and  denying  snch  right;  but  the  conclu- 
sions reached  by  ua  And  support  in  the  deci- 
sions of  our  own  Supreme  Court  Therefore 
we  will  uot  further  refer  to  other  authorities. 

One  of  the  first  Ck>lorado  cases  upon  the 
subject  Is  Olty  of  Denver  v.  Clements,  3  Colo. 
472,  in  which,  among  other  things,  It  was  de- 
cided that  a  common-law  dedication  of  land 
to  public  use  may  be  made  in  pnesenti,  to  be 
accepted  by  the  public  lu  futuro,  and  tbat  the 
filing  of  a  iilat  of  property  as  an  addition  to' 
a  city,  and  the  constant  sale  of  lots  for  a 
period  of  five  years  with  reference  to  said 
plat,  under  the  drcumstances  of  that  case 
constituted  a  dedication  of  the  streets  to  pub- 
lic use  whidi  COUI4  not  be  withdrawn  by  the 
owner.  The  case  dted,  If  taken  alone,  as.  a 
controUlug  precedent,  might  seem  to  rcQulre 
the  reversal  of  the  judgment  herein;  but  nu- 
merous later  decisions  of  the  Supreme  Court 
have  been  rendered,  In  which  different  phases 
of  the  questions  Involved  have  been  consid- 
ered, and  which,  while  adhering  to  the  rule 
announced  in  the  Clonents  Oaae  that  by  the 
filing  of  a  plat  of  urban  pn^terty  and  the  sale 
of  lots  with  reference  thereto  the  owner 
nukes  an  offer  of  dedication  to  the  public 
of  the  public  places  designated  on  said  map 


or  plat  which  the  own^r  may  not  withdraw- at 
his  pleasure,  further  hold  that  under  certain 
circumstances  the  public  may  lose  its  right 
to  accept  such  <^er,  and  if  before  snch  ac- 
ceptance the  offer  is  revoked,  or  the  public 
has  otherwise  lost  Its  right  to  accept,  the 
munlclpaU^  lows  its  right  to  the  public 
places  designated  on  such  plat  City  of  Den- 
ver V.  D.  &  S.  P.  E.  Co.,  17  Cola  683,  31  Pac. 
338 ;  Mouat  Lumber  Co,  v.  City  <tf  Deuver,  21 
Colo.  1,  40  Pac.  237;  Trine  v.  City  ot  Pueblo, 
21  Colo.  102,  89  Pac.  330;  Overland  M.  Co. 
T.  Alpenfels,  SO  Colo.  163,  68  Pac.  674; 
Town  of  ManltoQ  Int.  Trust  Oa,  30  Colo. 
467,  70  Pac.  767. 

In  City  of  Denver  t.  D.  &  8.  P.  B.  Co.. 
supxft.  It  is  held  that,  unless  otherwise  pro- 
vided by  statute,  a  dedication  of  a  way,  with- 
out acceptance,  is  In  law  menly  an  oifor  to 
dedicate  and  that  such  otter  does  not  impose 
any  burden  or  confer  any  right  on  the  public 
authorities,  unless  the  road  is  accepted  as  a 
highway. 

In  Mouat  Lumber  Co.  v.  City  of  -Denver, 
supra,  the  court  referred  to  and  approved 
the  doctrine  of  the  Clements  Case,  as  here- 
inbefore stated,  but  held  directly  that,  not- 
withstanding an  offer  to  dedicate,  the  city 
may  lose  Its  right  to  accept,  and,  under  the 
circumstances  In  that  case,  that  prima  fade 
the  city  had  lost  its  right.  We  quote  from 
the  opinion: 

"The  facts  in  this  case  are  in  many  particn- 
lara  similar  to  those  in  the  case  of  Gits  of  Den- 
ver V.  Clements,  supra.  In  that  case,  as  in  this, 
a  plat  had  been  prepared  and  made  a  pubUc 
record.  Upon  these  plats  certain  partd  are 
designated  as  streets  and  certain  other  portions 
as  alleys ;  these  streets  and  alleys  being  a  con- 
tinuation of  certain  public  streets  and  alleys 
of  the  city  of  Denver.  After  the  filing  of  such 
plat,  many  lots  were  sold  with  reference  there- 
to, and  we  hold  in  this  case,  in  accordance  with 
the  opinion  of  the  conrt  in  the  Clements  Caa^ 
that  these  acts  show  an  offer  to  dedicate  on  the 
part  of  the  owner,  which  offer  he  may  not  with- 
draw at  his  pleasure.  This  does  not,  however, 
do  away  with  the  neoessi^  for  acceptance,  and 
the  city  may  under  certam  drcumstances  lose 
its  right  to  accept.  •  •  *  It  is  also  shown 
that  in  the  center  of  one  of  these  streets  there 
is  a  dwelling  house,  erected  in  1871,  which 
1ms  since  that  date  been  occu^ed  as  a  place  of 
residence  without  objection  from  any  source. 
These  uncontroverted  facts,  In  view  of  the  pe- 
cuUar  location  of  the  property,  •  ♦  *  the 
surrender  of  connecting  streets  for  railroad,  and 
other  purposes,  we  think  are  prima  fade  suffi- 
cient to  show  that  the  dty  md  uot  intend  to 
accept  the  property  as  a  part  ot  the  puUlc 
streets  of  the  dtty  («  Doiver." 

In  Trine  t.  City  of  Pueblo,  supra,  certain 
acts  had  beoi  performed  by  the  owner  of 
land  whldi  It  was  cUdmed  manifested  an 
Intent  to  make  an  irrevocable  dedication  to 
the  public  of  the  land  in  controversy  as  a 
street;  but,  after  said  acta,  t3ie  land  claimed 
to  have  been  dedicated  had  been  conveyed 
by  the  owner  before  any  act  of  acceptance 
by  the  city.  The  cour^  after  dtlng  with 
approval  the  opinion  of  Justice  Elliott  in 
City  of  DoivOT  V.  D.  ft  8.  P.  B.  Co.,  supra, 
said: 
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"It  ii  dear  therefore  that  the  iabeequent  con- 
veyance of  the  land  by  Conley  to  plaintiff  waa 
a  revocation  of  the  offer  to  dedicate  the  same 
as  a  street,"  etc. 

In  Overland  M.  Co.  v.  Alpenfels,  sapra,  it 
la  said  <[)erbap8  arguendo)  tbat  while,  by  tbe 
filing  of  the  plat  of  an  additifm  to  a  city, 
upon  which  was  delineated  a  street,  and  the 
sale  of  lots  with  reference  to  said  plat,  but 
where  there  had  been  no  acceptance  by  tbe 
city  BO  as  to  constitute  such  act  a  common- 
law  dedication,  owners  of  the  addition  would 
be  estopped  to  deny  tbe  existence  of  such 
street  as  a  public  highway,  as  between  them- 
selves and  the  purchasers  of  lots,  neverthe- 
lesB,  the  city  would  not  be  so  estopped. 

In  Town  of  Hanltou  v.  Int  Trust  Ca,  su- 
pra, wherein  the  principal  issue  was  as  to 
wbether  or  not  there  had  been  a  ciominim' 
law  dedication  to  the  public  of  certain  tracts 
of  land  within  the  corporate  area  of  tbe  town, 
the  court  bad  under  considerationi  and  re- 
fared  to  and  discussed,  all  the  cases  ber^- 
before  dted,  and  said: 

"By  these  decisions,  it  is  settled:  That  the 
sale  of  lota  by  reference  to  a  recorded  map  or 
plat  upon  which  are  shown  public  places  is  an 
offer  to  dedicate  such  puUlc  places  to  public 
nee,  and  that  the  offer  may  not  be  witbarawn 
at  the  pleasure  of  the  grantor.  That  there  must 
be  an  acceptance,  express  or  implied,  of  such 
offer  by  the  public  authorities  within  a  reaBon- 
able  time,  and  that  unless  the  offer  is  accepted 
within  a  reasonable  time  the  public  may  lose 
its  right  to  accept.  That  the  question  as  to 
whether  there  has  been  an  acceptance  within  a 
reasonable  time  depends  upon  tbe  facts  and 
circumstances  of  the  particular  case.  That 
within  a  reasonable  time  after  an  offer  to  dedi- 
cate, as  shown  by  the  sale  of  lots,  the  public 
authorities  may  take  possession  of  public  places 
designate  as  such  on  a  plat  or  map,  and,  in 
doing  so,  may  rely  upon  the  act  of  the  grantor 
in  making  sale  of  lote  by  reference  to  such  map 
or  plat  That  unless  tbe  public  authorities, 
within  a  reasonable  time,  accept  such  offer  to 
dedicate,  they  lose  their  right  to  accept,  and  tbe 
municipiility  loses  Its  right  to  tbe  places  desig- 
nated on  such  plat  as  public  places." 

[4]  In  the  appllcati(Hi  of  tbe  law,  as  so  set- 
tled, we  find  that  in  the  Instant  case  it  Is 

conclusively  shown  that  there  had  never 
been  any  act  on  the  part  of  the  public  au- 
thorities of  Center  indicating  an  acceptance 
of  Hurt's  ofCer  of  dedication  of  such  street; 
that  the  street  at  that  point  had  never  been 
used  as  a  public  highway  for  travel;  that 
no  grading  or  improvement  of  the  same  had 
ever  been  done  by  the  town,  or  anything  else 
evincing  an  intention  on  its  part  to  use  tbe 
street  as  a  public  thoroughfare;  tliat  the 
town  never  assumed  possession  of  the  street ; 
that  defendant  buUt  her  bouse  on  the  dis- 
puted ground  and  occupied  the  same  con- 
tinuously and  peaceably  for  about  seven 
years ;  that  no  objection  or  protest  whatever 
was  made  on  behalf  of  the  town  to  her  so 
doing;  and  that  during  all  of  said  time  tbe 
town  knew  she  was  claiming  the  disputed 
premises  as  her  own,  adversely  to  it  With 
these  uncontroverted  facts  before  us,  and  the 
finding  of  the  trial  court  in  favor  of  dcfoid- 


ant  oa  all  material  Issues  Involred,  we  leacb 
the  conclusion  tbat  tbe  town  never  scent- 
ed Hurt's  offer  of  dedication  of  said  street, 
and,  upon  all  tbe  circumstances  of  tbls  ease, 
is  estopped  from  now  asserting  any  rigbt  to 
defendant's  said  parcel  of  'land  because  of 
said  dedication.  ^We  are  also  of  the  opin- 
ion that,  as  to  the  municipality,  tbe  acts  of 
the  owners  of  ttie  said  ground,  bududlng^  Ibe 
giving  of  the  deed  by  Hurt  to  Miles,  con- 
stituted a  revocation  of  Hurt's  offer  to  dedi- 
cate said  street,  and  tar  that  reason  the 
town  possesses  no  legal  rifljit  to  dlQMssen 
the  defendant 

We  might  observe,  in  conclusion,  that  while 
the  Judgment  of  tbe  lower  court  Is  right  and 
Just,  and  well  supported  by  authority  and 
the  record,  we  are  unable  to  discover  where- 
in the  town  suffers  any  serious  damage  or 
inconvenience  thereby,  as  it  appears  from 
the  plat  filed  by  UUes,  being  a  statutory  dedi- 
cation, that  Hurt  street  Is  still  dedicated  to 
the  use  of  the  public  as  a  highway,  as  It  baa 
always  been,  with  the  exception  that  its 
width  is  reduced  to  60  feet.  Just  west  of  the 
disputed  premises,  which  would  stlU  appear 
to  be  ample  for  public  use  in  a  village  of 
the  size  of  Centw. 

CUNNINGHAM,  P.  J.,  concun  In  the  con- 
clualcm  reached,  but  bues  bis  CfACun^ce 
entirely  upon  the  question  of  estfwpd  In 
pals. 

Judgment  affirmed. 


WOBKUAN  et  aL  V.  STEIPHBNSON. 
OHo.  4006.) 

(Court  of  Appeal!  of  Colorado.  Dee.  14,  m40 

1.  BaasMEMTs Jt  9*)— BiSHT  or  Wat^Bbeu- 

LIBHMBNT— Use  BY  TBESFASSIBS. 

One  aeeerting  under  a  parol  agreement,  an 
easement  over  the  land  of  another  for  a  way 
and  for  a  diainan  ditch  without  having  nsed 
the  land  as  a  driveway  or  for  a  diteh  cannot 
rely  on  the  fact  that  trespaasers  used  the  way. 

{Ei.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  H  26,  27-88;  Dec.  Dig.  {  9:*] 

2.  FBAtTDB,  Statotb  ot  (|  60*)— Basbukhtb— 
BioHT  or  Wat— ^IinnaCT  in  Bxai.  Bs- 

TATB." 

A  Tight  of  way  over  the  land  of  another  is 
an  "Interest  in  real  estate,"  and,  if  granted  by 
ezpren  agreement  cannot  be  proved  by  pand 
when  the  statute  of  ftands  ia  pleaded  In  bar. 

[£d.  Note.— For  other  cases,  see  Vxands,  Stat- 
ute of,  Cent  Dig.  II  88,  04.  05;  DecTDig.  | 
00.* 

For  otiier  definitions,  see  Words  and  Fbraaei, 
Birst  and  Second  Series,  Interest] 

3.  LicrNBEs  (I  58*)— Use  or  Land— Bevoca- 

TION. 

A  parol  license  to  use  the  land  U  another 
for  a  way  is  revocable  until  acted  on  by  tiie  li- 
censee. 

[Ed.  Note^Tor  other  cases,  see  Ucenseft 
Cent  Dig.  »  116-120,  121;  Dec.  Dig.  }  68.*} 

4.  Licenses  (|  58*)— Use  or  Land— Invoca- 
tion. 

A  parol  license  to  use  the  land  of  another 
for  a  way  is  not  Irrevocable  because  the  U- 
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[Ed.  note.— For  other  cases,  lee  Licenses, 
Ceat  Dig.  U  116-120.  121;  Dec  Dig.  |  68.*] 

6.  Licenses  (|  44*)— Ubb  of  Laud— Revooa- 

TION. 

The  common-law  rule  as  to  levocabiUty  of 
parol  licenses,  is  modified,  especially  with  re- 

Erd  to  irrigation  ditches,  and  a  licenee  to  enter 
after  entry  and  constnictlMi  of  a  ditch,  a 
grant. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  Sa  »7-99;  Dec.  Digrl  44.*] 

6.  Baseuents  (i  12*)  —  Bight  or  Wat  — 
AOBEEHE  NTS— VAUDrnr. 

A  parol  agreement  for  a  right  of  way  along 
a  line  without  ai^  agreement  as  to  the  width 
of  the  way  is  too  indefinite  as  to  the  extent  and 
character  of  the  privilege  to  sostain  a  Judg- 
ment to  protect  it 

[Ed.  Note. — For  other  casea,  see  Easements, 
Cent  Dig.  H  35-38,  41 ;  Dea  Dig:  |  12.*] 

7.  Easemsntb  (I  B8*}— Wats— CoifBTBUCTXOK 

—Injunctions. 

Where  a  mother  and  minor  children  were 
owners  of  land,  she  could,  as  the  natural  guard- 
ian of  the  children,  protect  their  interest  by 
fencing  against  trespassers,  and  equity  would 
not  enjoin  her  from  maintaining  a  fence  across 
a  way  granted  by  har  in  her  Individual  eajmn^ 
ity. 

[Ed.  Note.— For  other  easea,  see  Easements, 
Cent  Dig.  SS  121-127;  DecTDig.  I  Sa*] 

Error  to  District  Conrt,  Rio  Grande  Ooim- 
ty ;  Chas.  C.  Holbrook,  Judge. 

Action  by  Jesse  S^henson  against  Me> 
llnda  J.  Workman  and  otheni.  There  was 
a  judgmeDt  for  plaintiff,  and  defendants 
bring  error.   Rerersed  and  remanded. 

James  P.  Teerkamji,  of  Monte  Tlsta,  for 
plolntUFs  in  error.  Jesse  Stephenson,  of 
MoDte  Tiata,  pro  se. 

KINQ,  J.  For  convenience,  the  parties 
hereto  will  be  called  plaintiff  and  defendant, 
as  In  the  trial  court  Jesse  Stepbenson,  de- 
fendant in  error,  was  plaintiff,  and  Melln- 
da  J.  Workman  defendant  Mrs.  Workman 
was  the  widow  of  Travis  D.  Workman*  and 
she  and  her  two  minor  children,  as  heirs  of 
said  Travis  D.  Workman,  were  the  owners  of 
the  N.  %  of  the  N.  W.  ^4  of  section  7,  town- 
ship 38  north,  range  9  E.  N.  M.  M.,  together 
with  other  lands  lying  east  of  the  tract  de- 
scribed. Plaintiff  was  the  owner  of  a  tract 
of  land,  the  northwest  corner  of  which  was 
cotncldent  with  the  southeast  corner  of  the 
tract  hereinbefore  described.  Plaintiff  al- 
leged that  in  the  fall  of  1911  he  entered  In- 
to an  oral  contract  with  defendant  whereby 
he  was  to  furnish  the  materials  for  the  con- 
struction of  a  party-line  fence  between  his 
land  and  the  land  of  the  Workmaus  lying 
east  of  the  tract  described;  that  defendant 
was  to  construct  the  fence,  after  which  it 
should  be  for  the  common  use  of  the  owners 
of  said  lands;  that  In  addition  to  conatruct- 
ing  the  fence,  the  defendant — 
"was  to  give  this  plaintiff  an  easement  alone 
the  south  side  of  the  N.       of  said  N.  W.  ^  , 


pose  01  constractlng,  n 
a  ditch  for  the  purpo: 
owned  by  plaintiff,  an 
being  used  as  a  drive 
of  said  land  from  the 
to  the  west  side  of  sal 

The  complaint  fa 
plaintiff  performed  li 
that  tike  defendant  c 
provided  In  the  agn 
tbe  tight  of  way.  ai 
to  permit  the  plaint 
ae  to  use  tiie  land  as 
meH  to  iwi>iiit.^t*i  tb< 
tUTa  right  to  vae  t 
The  allegattcma  of  t 
way  were  denied,  ax 
nte  of  firands  iDten 
evidence,  the  court  m 
was  an  oral  agreeme 
Mrs.  Worlunan  wbei 
driveway  al<xiff  the 
btfdn  deacrUwd,  "a 
the  granting  of  sale 
right  of  way  was  pf 
and  that  the  said  : 
open  and  was  used  I 
era  nntU  the  18th  di 
thereafter  the  defen> 
ed  fences  upon  the  r 
was  entered,  enjolnli 
strnctlng  or  malntair 
(rfistnictims  upon  sai 
dnded  a  mandatory 
remove  the  fences  al 
fendant  admitted  th 
tiff  he  might  build  i 
land  belonging  to  d 
dren  to  carry  water 
nled  that  she  agreed  t 
right  of  way  for  roa 
mltted  that  she  told 
as  long  as  she  left  it 
It  appearing  that  it  < 

[1]  The  court's  fin 
cense  had  been  paid  : 
ly  upon  the  plalntll 
consideration  for  sue 
In  the  offer  of  plain 
terials  for  the  fence 
not  allege,  and  there 
port  the  finding  of  tl 
ed  license  was  ever 
eltller  by  the  constr 
the  use  of  the  way. 
tlfTs  own  evidence  i 
survey  for  a  ditch  an 
need  to  use  defendai 
built  his  ditch  elsew 
scintilla  of  evidence 
the  date  of  the  agr 
ning  of  the  suit,  pla 
ant's  land  for  a  wa. 
dence  tending  to  ah< 
not  parties  to  the  a 
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DO  manner  strengthened  by  tbat  trespass. 

[2]  Under  the  condition  of  the  pleadlngK 
and  evidence,  the  Judgmeot  should  liare  been 
for  the  defendant 

(1)  If  the  Interest  claimed  1>7  i^ntlff  In 
the  land  of  the  defendant  and  her  children  Is 
to  be  regarded  as  an  easement,  it  Is  an  Inter- 
est In  real  estate  claimed  to  have  been  creat- 
ed by  express  agreement,  and  Is  an  estate 
which,  as  a  general  rnle,  cannot  be  created 
or  proven  by  parol  when  the  statute  of 
frauds  Is  pleaded  In  bar.  Stewart  v.  Stevens, 
10  Colo.  440,  446,  15  Pac.  786  ;  Ward  v. 
Farwell,  6  Colo.  66;  Jones  on  Easements,  S§ 
63-204,  and  cases  dted.  Nothing  in  this 
case  takes  It  out  of  the  general  rule. 

[3]  (2)  If  the  Interest  claimed  by  plaintiff 
was  a  parol  license,  as  the  decree  finds  it 
was,  It  was  revocable  until  acted  upon  by  the 
licensee,  and  the  act  of  Mrs.  Workman  In 
closing  tbe  land  to  plalntllTa  use  was  a  levo- 
catlon. 

[4]  Plalntlfl  insists  that  the  parol  license 
became  Irrevocable  because  he  paid  for  the 
license  by  furnishing  materials  for  the  fence, 
and  the  court  seems  to  have  so  held. 
Payment  of  consideration  la  often  an  Im- 
portant, but  la  not  a  controlling,  element  In 
determining  whether  a  parol  license  Is  there- 
after revocable,  but  generally  there  must  be 
other  elements.  In  the  Instant  case  it  was 
necessary  also  to  all^e  and  prove  the  use 
of  the  land  said  to  have  been  licensed.  Duin- 
neen  v.  Blch,  22  Wis.  550;  Tboemke  v. 
Fielder,  91  Wis.  386,  64  N.  W.  1030;  John- 
son T.  Skillman,  29  Minn.  95,  12  N.  W.  149, 
43  Am.  Rep.  192;  Tanner  v.  Volentlne,  75 
111.  624;  White  v.  Manhattan  B.  Co.,  139 
N.  Y.  19,  34  N.  a  887;  Long  v.  Mayberry, 
96  Tetm.  378,  30  8.  W.  1040. 

[i]  It  la  true  that  tbe  common-law  rule  In 
regard  to  parol  licenses,  which  beld  them  rev- 
ocable, has  been  modified  In  this  state,  par- 
tlcnlarly  with  regard  to  irrigation  ditches. 
£>e  GroiBCeDrled  v.  Savage,  9  Colo.  App.  131, 
47  Pac.  902 ;  Scbllllng  v.  Bominger,  4  Colo. 
100, 106;  T^OD  V.  Despaiu,  22  Colo.  240,  246, 
43  Pac.  1039;  McLure  t.  Koen,  25  Gola  284, 
287.  68  Pac  1068;  Arthur  Irrig.  Co.  v. 
Strayer,  60  Colo.  S71,  376,  116  Paa  724. 
These  oases  are  cited  by  idaintUf,  but  none  of 
tbem  supports  the  Judgment  In  De  Graffen- 
ried  v.  Savage,  supra,  tbe  claimant  of  the 
easement  had  built  an  irrigation  ditch  over 
certain  land  with  the  knowledge  and  consent 
of  the  owner,  and  had  used  it  for  two  years. 
No  consideration  liad  beoi  paid.  The  court 
said  that  In  this  arid  country  a  right  of  way 
for  irrigation  ditches  la  granted  ex  necessi- 
tate, and  held  that: 

"In  caseir  of  this  bind  the  license  to  enter, 
after  «ntry  and  construction  of  the  dttoft,  op- 


an  irrigation  ditch  was  under  consideration, 
tbe  court  sustained  the  easement  upon  the 
holding  that  the  agreement  was  wholly  exe- 
cuted, and  there  had  been  an  uninterrupted 
user  thereof  for  two  years.  In  Tynon  v. 
Despaln,  supra,  there  bad  been  an  uninter- 
rupted user,  with  the  knowledge  of  the  own- 
ers of  the  land,  for  many  years,  and  the  court 
said  that  If  the  easement  claimed  rested  up- 
on a  parol  license,  it  might  be  sustained  on 
the  principle  that  the  license  was  not  revo- 
cable so  far  as  it  had  been  executed.  la 
Measure  v.  Koen,  supra,  the  court  said: 

"It  is  well  settled  In  this  jarisdictiott  that, 
although  an  oral  contract  relatlnfr  to  realty 
is  within  the  statute,  where  a  consideration  has 
passed,  and  It  has  been  fully  performed  by 
both  parties  and  the  po»te$aion  taieen  in  pur- 
jiuance  thereof,  tbe  bar  of  the  statute  la  re- 
moved, and  eanitj  wUl  enforce  tbe  ri^^t  thus 
acquired." 

That  case  and  the  case  of  Arthur  Irrlg. 
Co.  V.  Strayer,  supra.  Involved  the  right  of 
way  for  irrigation  ditches.  The  easement 
was  sustained,  because  of  the  user  for  sev- 
eral years. 

[I]  (3)  The  terms  of  the  alleged  agreement, 
as  disclosed  by  the  evidence,  were  too  in- 
definite and  uncertain,  as  to  the  extent  and 
(diaracter  of  the  privilege,  to  sustain  a  Judg- 
ment. There  was  neither  allegation  nor 
proof  as  to  the  location  of  the  way,  except 
the  Indefinite  statement  that  it  was  to  be 
"along  the  south  line" — no  width  agreed  up- 
on, nor  talked  of  in  fact — nothing  of  the 
definltenesa  and  certainty  usually  found  In 
and  necessary  to  the  creation  of  Interests 
in  real  estate. 

[7]  There  is  another  matter  which  we 
think  worthy  of  consideration:  The  decree 
sought  to  limit  Its  effect  to  the  defendant 
only,  by  reciting  that  the  injunction  should 
not  be  construed  to  affect  the  rights  of  the 
minor  children,  who  were  owners  of  an  un- 
divided half  Interest  in  the  land;  but  It  I» 
evident  that,  if  the  mother  of  the  minors  I>e 
compelled  to  remove  the  fences,  the  Interests 
of  the  minors  will  be  subjected  to  the  ease- 
ment, unless  they  shall  institute  some  pro- 
ceeding to  prevent  Its  helng  so  used.  We 
think  the  mother,  as  tbe  natural  guardian  of 
her  children,  has  the  right,  and  It  may  be 
her  duty,  to  protect  their  Interests  during 
their  minority  by  fencing  against  trespassers, 
and  for  that  reason  she  could  do  in  her  rep- 
resentative capacity  what  she  Is  by  the  court 
enjoined  from  doing  in  her  own  interest. 
Equity  wUl  not  order  a  useless  ttdxtg  to  be 
done. 

The  Judgment  is  reversed  and  cause  re- 
manded, with  Instructions  to  dismiss  the  ac- 
tion at  the  costs  of  the  plaintiff. 

Beversed  and  remanded. 
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PHILLIPS  INV.  CO.  et  al.  t.  SCHOOL  DIST. 
NO.  5,  BENT  COUNTY,  et  tl. 
.    (No.  4103.) 

(Court  ol  AiVMls  of  Colorado.  Dec.  14,  1914.) 

1.  Schools  and  School  Distucts  ({  »7*)— 
School  Blbction— Notice. 

That  notice  of  a  gchool  distrEct  election 
on  the  iMue  of  bonds  was  first  posted  on  Sun- 
day, Jast  20  days  b^ore  the  election  was  called, 
does  not  inTaUdate  the  election,  tboosh  the 
statute  prescribed  20  days'  notice;  for  the  same 
strictness  is  not  required  in  such  proceedings 
as  in  case  of  process. 

lIQd.  Note.— For  other  casea,  aae  Sdiools  and 
ScW  Districts,  Out.  Dlf.  ff  224r-2S2;  Dec. 
Dig.  I  97.*] 

2.  Schools  and  School  Distbiots  (|  97*>~ 
ELKcnoRS—NoncBS. 

.  That  the  notice  of  a  school  district  elec- 
tioii  on  the  issiie  of  bonds  was  not  posted  20 
days  before  the  election,  as  required  by  stat- 
ute, will  not  avoid  the  election,  where  there 
was  anbstantiai  compliance  with  the  statute, 
and  it  did  not  appear  that  U  the  statutory  no- 
tice had  been  given  the  result  would  have  been 
different 

[Ed.  Note.— For  other  cases,  see  Schools  and 

School  Districts,  CenL  I^  H  2Mr-232;  Dec. 
Dig.  I  97.*] 

8.  Schools  aud  School  Diemiors  (S  60*)— 
ScROOL  Eleotiohs— Canvass  of  Votes. 
That  the  membera  of  a  school  board  who 
acted  as  judges  of  a  special  election  did  not, 
as  election  judges,  certify  to  themselves  as 
members  of  snco  board  the  result  of  the  elec- 
tion and  as  members  of  the  board  canvass  the 
votes  will  not  invalidate  the  election,  where 
as  election  judges  they  counted  the  ballots  and 
announced  the  resnlt. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  IMstrlcts,  Cent.  Dig.  ||  llS-126;  Dec. 
Dig,  1  BOM 

Error  to  District  C!ourt,  Bent  County;  A. 
Watson  McHendrle.  Judge. 

Suit  by  the  Phillips  Investment  CJompany, 
a  corporation,  and  others,  against  School 
District  No.  5,  Bent  County,  and  others. 
There  was  a  Judgment  for  defendants,  and 
plalntUTs  bring  error.  Affirmed. 

Oranby  Hlllyer,  of  Lamar,  for  plaintiffs 
Iki  error.  Merrill  &  McCarty,  of  Lamar,  for 
defendants  In  error. 

CUNNINGHAM,  P.  J.  The  contention  In- 
rolved  In  this  case  presents  a  naked  question 
of  law.  Tbe  facta  wblch  are  either  conced* 
ed  or  not  In  dlspate  are  as  follows:  The 
board  of  directors  of  the  school  district,  on 
petition  properly  presented,  held  a  special 
election  for  the  purpose  of  voting  bonds  with 
which  to  construct  and  equip  a  school  build- 
ing In  said  district;  the  election  was  held, 
resulting  In  a  vote  of  13  to  9  in  favor  of  tbe 
issuance  of  the  bonds.  The  plaintiffs  In  er- 
ror, on  behalf  of  themselves  and  all  other 
taxpayers  similarly  situated,  brought  an  In- 
junction proceeding  for  the  puipose  of  re- 
straining tbe  Issue  or  sale  of  the  bonds.  Aftr 
er  Issues  wen  Joined  a  temporary  restrain- 
ing order  was  issued  1^  tbe  Judge  of  the 


district  court,  but  upon  final  hearii^  the  re- 
straining  order  was  dismissed.  The  court 
made  a  general  finding  in  favor  of  the  de- 
fendants In  error  and  denied  plaintiffs  any 
relief. 

The  notices  required  by  the  statute  for  elec- 
tions of  this  character  were  posted  on  a 
Sunday,  just  20  days  before  the  election  was 
called.  Tbe  statute  prescribes  20  days'  no- 
tice. Plaintiffs  In  error  contend  that  tbe 
posting  of  th^  notices  on  Sunday  was  illegal ; 
that  such  posting  was  In  tbe  nature  of  pro- 
cess, and  that  under  tbe  ruling  in  Schwed  v. 
Hartwlti,  28  Colo.  187,  47  Pac.  296,  68  Am. 
St  R^.  221,  service  of  process  on  Sunday 
in  a  dTil  action  Is  invalid  in  this  state.  The 
second  and  only  other  contention  advanced 
on  behalf  of  plaintiffs  in  error  la  as  to  the 
canvassing  of  the  vote,  or  rather  the  failure, 
as  tt  Is  alleged,  of  the  board  of  directors  to 
canvass  the  vote.  We  will  consider  the  two 
contentions  advanced  by  plaintiffs  in  error 
in  the  order  stated. 

[1]  1.  It  was  ruled  in  Schwed  v.  Hartwltz, 
supra,  that  the  publication  of  a  tax  sale  no- 
tice In  a  Sunday  paper  Is  void,  and  a  sale 
made  thereunder  accordingly  illegal.  The 
tax  sale  notice  Involved  In  the  Schwed  Case 
was  published  In  a  Sunday  paper  only,  that 
is,  all  the  issues  of  tbe  paper  containing  the 
tax  sale  notice  were  published  on  Sunday. 
It  should  be  borne  In  mind  In  this  connection 
that  the  courts  of  this  state,  in  common  with 
the  majority  of  the  courts  of  the  country, 
have  resolved  all  doubts  In  matters  of  pro- 
cedure and  compliance  with  statutory  re- 
quirements in  favor  of  tiie  fee  owner  in 
tax  sale  proceedings.  The  same  strictness 
is  not  required,  as  we  sluill  later  on  point 
out,  in  matters  pertaining  to  elections,  even 
where  suCh  elecUona  are  conducted  for  the 
purpose  of  determining  upon  a  bond  issue. 
We  hare  no  authority  or  disposition  to  ques- 
tion the  oonclusiona  reached  in  the  Schwed 
Case,  but  we  are  not  disposed  to  Oilnk  that 
the  rule  therein  announced  as  to  Sunday 
puhllcatkois  should  be  extoided  and  made  ap- 
plicable to  or  decisive  of  electicm  proceed- 
Ings  such  as  those  here  under  consideration. 

[2]  If  we  are  correct  in  our  omcluston  that 
the  pMtlng  ot  the  dectton  notlcet  on  Sunday 
was  Talid,  tiien  the  stetntory  requirement  of 
20  days  vras  satisfied,  and  we  might,  with 
propriety,  conclude  this  branch  of  the  case 
without  further  comment;  but  we  are  satis- 
fied that  by  tbe  great  weight  of  authority 
the  Judgment  of  the  trial  court  should  be 
sustained,  even  though  Sunday,  tbe  day  on 
which  the  notices  were  posted,  be  not  cou-  , 
Gldered  in  reckoulng  the  time  the  notIc<>» 
were  posted,  since  there  in  no  allegation  in 
the  complaint,  nor  was  there  any  proof  on 
the  trial,  that  the  result  of  the  election  was 
in  any  wise  affected  (except  technically,  per- 
haps) by  any  defect  In  the  posting  of  the 
notice 
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In  Seymour  t.  Tacoma,  6  Wash.  427,  S3 
Pac.  1050,  It  was  held  that  an  election  notice, 
published  hut  26  days  and  posted  bat  26 
days,  when  the  law  required  publication  and 
posting  for  30  days,  was  a  substantial  com- 
pliance with  the  requirements  of  publication 
and  posting,  where  It  was  plain  that  the 
omission  had  no  effect  upon  the  results  of  the 
election.  In  the  Seymour  Case  the  Washing- 
ton court  had  under  consideration  the  gnes- 
tion  of  the  legality  of  a  bon^  Issue.  See, 
also,  Ardmore  t.  State,  24  Okl.  862,  104  Pac. 
913;  Town  of  Qrove  t.  Haskell,  24  OkL  707, 
104  Pac.  56. 

In  the  fifth  edition  of  Dillon  on  Municipal 
Corporatlona  (vol.  2)  S  981,  It  Is  said  that: 

"When  there  has  been  a  substantial  compli- 
ance w^th  the  requiremeota  of  the  law,  regulat- 
ing the  manner  in  which  elections  to  pass  upon 
an  issue  of  bonds  shall  be  held,  and  it  appears 
that  there  has  been  a  fair  election  thereunder 
the  election  will  not  be  afifected  by  technical 
irregularitieB,  and  tbia  rule  has  been  held  to 
apply  to  the  time  and  manner  of  the  pablica- 
tton  of  notice." 

On  page  1386,  In  s  footnote.  Judge  Dillon 
cites  numerous  authorities  to  support  the  text 
quoted ;  and  in  volume  1,  |  874,  of  the  same 
work,  Judge  Dillon  says: 

"It  is  a  canon  of  election  law  that  an  elec- 
tion is  not  to  be  set  aside  for  a  mere  informality 
or  irregularity  which  cannot  be  said  in  any 
manner  to  hare  affected  the  result  of  the  elec- 
tion." 

More  than  a  score  of  cases  are  cited  from 
TBrious  states  of  the  Union  supporting  this 
rule,  which  is  in  accord  with  numerous  de- 
cisions of  our  own  Supreme  Court.  See  Peo- 
Me  V.  Earl,  42  Colo.  238,  94  Pac.  294;  Little- 
John  T.  People,  52  Colo.  217.  121  Pac.  159, 
Ann.  Cas.  1913D,  610.  See,  also,  McCrary  on 
Elections,  i  225;  Dlabon  t.  Smith,  lO'Iowa, 
212. 

[3]  2.  The  membere  of  the  school  board 
In  the  present  case  acted  aa  the  Judges  of  the 
special  election,  there  t>eiDg  but  one  voting 
place  In  the  precinct  or  district  Under  such 
drcnmstances  it  is  conceded  the  statute  per- 
mits school  boards  to  so  act.  If  they  desire. 
When  the  polls  bad  closed,  the  memberg  of 
ttkB  school  board,  sitting  as  jndges,  counted 
the  rote  and  announced  the  result— IS  to  9 
in  fiiTor  of  the  bond  Issue.  Thereafter,  in 
the  mlnntes  of  tb^r  meeting,  the  board  made 
a  record  of  the  rote  as  the  same  had  been 
announced.  It  la  contended  b;  plaintiffs  that 
under  the  statute  It  was  the  duty  of  the  elec- 
tion Judges  to  certify  to  the  members  of  the 
board  the  result  of  the  election,  and  it  there- 
upon became  the  duty  of  the  school  board  to 
canvass  the  returns  and  make  a  record  there- 
of. This  Is  clearly  the  reading  of  the  stat- 
ute. The  queere  is:  Must  the  election  Judges, 
when  they  chance  to  be  the  members  of  the 
school  board,  certify  to  themselves,  as  mem- 
bers of  the  school  board,  what  they  already 
know,  and  know  officially,  to  wit,  the  result 
Of  the  election  3   It  is  admitted  by  the  de- 


fendants that  they  did  not  so  certify  the  re- 
sult of  the  election  to  themselves,  Init  It  Is 
not  contended  on  behalf  of  the  plaintiffs  that 
the  vote  was  not  13  to  9  in  favor  of  the  bond 
issue.  The  contention  of  plaintiffs  as  to  the 
last  point,  vis.,  the  canvassing  of  the  returns, 
is  not  tenable.  The  authorities  which  we 
have  already  dted  upon  the  qu&tlon  of  the 
sufficiency  of  the  notices  will  apply  equally 
to  the  canvassing  of  the  returns.  In  support 
of  the  contention  Just  stated  plaintiffs  rely 
upon  the  opinions  rendered  in  Krleschel  v. 
Board  of  Commissioners,  12  Wash,  428, 41  Pac 
186,  and  Heffner  v.  Board  of  County  Com- 
missioners, 16  Wash.  273,  47  Pac.  430. 

The  opinion  In  the  first  case.  If  the  facta 
were  sufficiently  similar  to  make  it  at  all 
applicable,  which  they  are  not,  would  be 
weakened  by  the  fact  that  It  was  rendered 
by  a  divided  court,  the  Judges  voting  three  to 
two.  However,  the  dissimilarity  of  the  facts 
In  the  Kriescbel  Case  makes  It  of  no  value 
whatever  as  an  authority  In  this  case.  That 
case  grew  out  of  a  spedal  election  for  the 
purpose  of  removing  a  county  seat  The  stat- 
utes of  Washington  required  that  the  returns 
should  be  certified  to  the  board  of  county 
commissioners.  The  board  of  county  com- 
missioners did  not,  as  did  the  members  of  the 
school  board  in  the  Instant  case,  act  as  the 
election  Judgea  Moreovet'.  the  Washington 
opinion  clearly  indicates  bad  faith  cm  the 
imrt  of  a  majority  of  the  board  of  commis- 
sioners, and  that  the  canvass  was  dishonest- 
ly made  and  for  a  cdnlst^  imrpos& 

The  other  Wasbli^toa  case  relied  upon  hy 
plaintiffs  In  ertox,  vis.,  Heffner  t.  Board  of 
County  Commlsaloneia,  tends  to  support  the 
contention  of  the  school  board  In  this  case, 
rathor  than  the  contention  of  the  plaintiffs 
In  error,  for  tn  that  case  the  court  held  that 
a  canvass  of  the  vote  made  by  the  board  of 
county  commissioners  long  after  the  time  pre- 
scribed by  the  statute  for  the  performance 
of  ttMt  duty  teas  not  fatal.  On  this  point 
the  Washington  Court  said: 

"No  penalty  is  provided  for  nonperformance, 
and  the  canvass,  when  completed,  accomplished 
the  purpose  contemplated  by  the  statute,  be- 
cause it  determined  the  result  of  the  election. 
And  we  are  therefore  of  the  opinion  that  it  waa 
equally  as  efficacious  as  if  it  had  been  made 
within  the  time  directed  by  the  Xjegislature." 

No  court  In  the  country  has  gone  further 
than  the  Supreme  Court  of  Washington  In 
brushing  aside  mere  technicalities  when  the 
same  have  been  urged  for  the  purpose  of 
overthrowing  elections.  See  Murphy  v.  City 
of  Spokane,  64  Wash.  681,  117  Pac  470;  Sey- 
mour V.  Tacoma,  supra;  Janeway  v.  City  of 
Duluth,  65  Minn.  292,  68  N.  W.  24;  Acker- 
man  V.  Haenek,  147  111.  614,  35  N.  E.  381: 
WlUlama  v.  Shoudy,  12  Wash.  362,  41  Pac 
1C9;  Knight  v.  Town  of  West  Union,  45  W. 
Va.  194,  32  S.  B.  163;  Epplng  v.  City  of 
Columbus,  117  Ga.  263,  43  S.  B.  803;  Simon- 
ton  on  Municipal  Bonds  (1896)  (  71. 

Peiceiving  nothing  In  tlu  Judgment  of  the 
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trial  court  prejndldal  to  the  substantial 
rights  of  the  plaintiffs  In  error,  the  same  will 
be  afBrmed. 
Afflxnied. 


liAMONT  V.  EBTNOLDS  et  al.  (No.  4054.) 
(Cknirt  of  Appeal!  of  Colorado.   Dec  14,  lfil4.) 

1.  Appeal  and  Ebbob  (|  907*)— Bbtxew— 

Pbesumptions. 

Iq  the  absence  of  a  bill  of  exceptions,  it  will 
be  presumed  that  the  evidence  was  ample  to  sus- 
tain the  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  2890.  ^11-291%,  8673, 
8674,  3076,  8678;  Dec  Dig.  {  907.*] 

2.  Apfibax,  and  Erbob  (§  544*)— Rbookd— Bnx 

or.  BXCBPTJONS. 

Errors  disclosed  in  the  record  proper  will 
be  considered,  though  there  is  no  bill  of  excep- 
tiona. 

[Ed.  Note.~For  other  eases,  see  Appeal  and 
Error,  Cait.  Dig.  §§  2412-:i-415,  2417-2420, 
2422-2426,  2428,  2478,  2470;  Dec.  Dig,  S  544.»] 

3.  MmsB  Ann  Mihkbajlb  (|  07*)— "MiHXNa 

PABTNEBaBIF." 

Coleaaees  wortdng  a  mine  for  Oielr  joint  in- 
terests are  *hntailng  partners." 

[Ed.  Note.— For  other  casesi  see  Mines  and 
Minerals,  Cent.  Dig.  g  222;  Dec.  Dig.  f  07,* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mining  Partnership.] 

4.  Mines  and  Minebals  (g  100*)  —  Mining 
pABTNEBsniP— Dissolution. 

A  mining  ipartnership  existing  by  Ttrttie  of 
the  joint  operation  of  a  mine  b;  coleesees  is  dis- 
solved as  to  one  who  withdraws  therefrom  ■  by 
ceasing  to  work,  and  thereafter  bis  copartners 
cannot  operate  it  at  Ms  expense. 

[Ed.  Note.— For  other  eases,  see  Mines  and 
Minerals,  Cent  Dig.  {  225 ;  Dec  Dig.  100.*] 

Cnonioghata,  P.  J.,  dissenting  in  part 

Error  to  District  Court,  Clear  Cre^  Coun- 
ty ;  Charles  McCall,  Judge. 

Action  by  Geo.  T.  Beyuolda  and  another 
against  Fred  Lament.  Judgmoit  for  plain- 
tiffs, and  defendant  brings  error,  Rereraed, 
with  instmctions. 

Hugh  O.  Nerflle  and  W.  H.  a  Taylor,  both 
of  Denver,  for  plaintiff  in  error.  McCall  & 
McCall,  ot  Denver,  for  defendants  In  error. 

HUHLBUT,  J.  On  Jnly  27,  1900,  plaintiffs 
(d^endants  in  error)  instltiited  this  action 
against  R  W.  Pritchard  and  one  Fred  La- 
mont,  defendants,  praying  for  the  spedSc 
performance  of  a  contract  For  convenience 
we  will  herein  refer  to  the  parties  as  "plain- 
tiffs" and  "defendants,"  as  they  appear  In  the 
original  complaint  A  supplemental  com- 
plaint was  filed,  from  which  it  appears  that 
on  August  1,  1906,  a  written  contract,  desig- 
nated as  "Title  Bond  and  Lease  of  Mluing 
Property,"  was  entered  Into  between  plaintiffs 
on  the  one  part  and  defendants  on  the  other, 
by  the  terms  of  which  defendants  agreed  to 
sell  certain  mining  premises  to  plaintiffs  and 
Ijomout  for  the  sum  of  ^,000,  and  execute 
deed  therefor  at  any  time  on  or  before  the  1st 
day  of  August,  1000,  npoa  payment  to  them. 


or  deposit  to  their  credit  in  the  Colwado  Na- 
tional Bank  of  Denver,  of  the  sum  of  $S,000. 
The  lease  0ive  plaintiffs  and  Lamont  right  to 
full  possession  of  the  mining  claims,  and  to 
mine  the  same  and  remove  therefrom  the 
ores,  upon  an  agreed  royalty  of  10  per  cent, 
of  the  net  value  thereof.  It  further  appears 
from  the  amended  complaint  that  on  or  about 
August  1,  1006,  plaintiffs  and  Lamont  took 
possession  of  the  mining  claims,  and  began  to 
develop  and  operate  the  same  as  lessees,  con- 
tinued such  work  up  to  the  latter  part  of  No- 
vember, lOOf?,  and  expended  a  substantial  sum 
of  mone^  In  so  doing ;  that  at  the  time  last 
mentioned  Lamont  ceased  working  the  miues ; 
that,  after  Lamont  ceased  to  work  the  mines 
as  aforesaid,  plaintiffs  continued  further  de- 
velopment and  exploration,  and  expended  in 
so  doing  the  sum  of  $2,600;  that  Lamont 
ceased  to  work  the  mines  at  the  time  afore- 
said because  of  a  dispute  or  disagreement  be- 
tween himself  and  plaintiffs  as  to  the  method 
and  manner  In  which  the  work  should  be 
prosecuted ;  that  within  the  time  fixed  by  the 
agreement  plaintiffs  tendered  to  defendants 
the  sum  of  $5,000,  and  demanded  a  deed  for 
the  mining  claims  from  defendants  to  them- 
selves and  said  Lamont ;  and  that  Pritchard 
was  ready  and  willing,  and  offered,  to  make 
such  deed.  In  pursuance  of  the  tender,  bqt 
Lamont  refused  to  do  so.  To  the  amended 
complaint  defendant  Lamont  filed  an  answer 
and  cross-complaint,  admitting  that  he  ceased 
to  work  at  the  mines  In  November,  1907,  as 
stated  in  the  amended  complaint ;  also,  mak- 
ing other  admissions  and  denials,  whidi  are 
not  necessary  to  ftirther  noUce.  Trial  was 
liad  to  the  court,  which  found  the  Issues  in 
favor  of  plaintiffs,  and  in  the  decree  adjudg- 
ed Lamont  to  execute  and  deliver  a  deed  to 
plaintiffs  for  a  one-sixth  interest  In  the  min- 
ing claims;  also,  adjudged  him  to  be  indebt- 
ed to  plaintiffs  tor  one-tbird  of  the  $2,600 
which  represented  the  expense  incurred  In 
working  and  developing  the  mines,  by  plain- 
tiffs, after  November,  1907,  and  after  Lamont 
had  ceased  working  the  same,  as  stated. 

[1 , 2]  There  is  no  bill  of  exceptlints  in  the 
record,  although  it  Is  evident  therefrom  that 
more  or  less  testimony  was  Introduced  at  the 
trial.  If  the  record  proper  falls  to  disclose 
reversible  error  in  the  proceedings  below,  the 
decree  appealed  from  should  be  oonduaively 
presumed  to  be  founded  uptm  ample  evidence 
to  sustain  it,  and  ought  not  to  be  disturbed. 
The  absence  of  a  bill  of  exceptions  leaves 
for  the  eondderation  of  tjie  court  only  the 
record  proper,  which  consists  at  the  plead- 
ings, motions,  and  coders,  findings,  and  de- 
cree of  the  court 

[3, 4]  We  will  first  direct  our  attention  to 
the  amended  complaint  It  is  there  alleged 
tliat: 

''The  relations  between  plaintiffs  and  defend- 
ant Fred  Lamont  became  strained  and  anpleas- 
ant  in  consequence  of  such  differeoces  (meaning 
failure  to  agree  about  the  proper  method  of 
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■aid  defendant  Fred  Lunont  ceased  to  work  at 
Bald  mines." 

TbB  part  of  tiie  quotation,  tIb^  "at  the  end 
■of  November.  A.  D.  1907,  the  said  deCendant 
Fred  Lomont  ceased  to  work  at  said  mineB," 
taken  with  other  allegatlona  of  the  complaint, 
shows  beyond  Question  that  Lamont  then  and 
there  severed  all  relatt<»i8  with  plalntlfls  as 
a  colessee  with  them  in  operating  the  mining 
premises  nnder  the  lease  agreement,  and  then 
determined  to  withdraw,  and  did  withdraw, 
from  the  venture,  as  a  colessee  with  them  un- 
der avch  agreement,  and  thereby  surrendered 
all  interest  he  may  have  had  as  sndti  ccdeasee. 
No  other  inteii>retatl(H)  can  be  reasonably 
placed  np<Hi  the  language  quoted. 

It  may  be  well  at  this  time  to  flx  the  status 
of  plaintiffs  and  Lamont,  so  far  as  concerns 
their  worUng  of  the  mines  under  the  agree- 
ment 

In  Manville  v.  Parka  et  aU  7  Colo.  128,  2 
Pac.  212,  Itlssatd: 

"In  Charles  v.  Eshleman,  6  Colo.  107.  it  is  said 
tlytt  *a  mining  partDersMp  is  held  to  exist  where 
the  several  owners  of  a  mine  co-operate  in  the 
working  of  the  mine,'  and  the  court  then  pro- 
ceeds to- point  out  some  of  the  differences  be- 
tween a  mining  partnership  and  an  ordinary 
trading  partnership;  bnt  we  apprehend  that  this 
language  of  the  conrt,  while  applicable  to  the 
case  before  it,  was  not  intended  to  restrict  the 
definition  of  such  partnerships  solely  to  cases 
where  a  mine  la  owned  by  Uie  parties  working  It, 
for  it  is  evident  that  a  mining  partnership  may 
exist  as  well  where  the  parties  have  an  interest 
merely  in  the  working  of  a  mine,  or  in  carrying 
on  mining  operations,  as  where  they  own  the 
mine  itself.  •  *  •  Upon  the  contract  with 
the  owner  of  the  mine,  the  defendants  had  an 
option  of  the  property  in  which  the  respective  in- 
terests of  each  were  defined  and  understood, 
while  the  working  of  the  mine  itas  for  their 
joint  benefit  and  profit,  establishing  such  a  com- 
munity of  interest  in  the  adventare  as  oonstl- 
tntes  a  mining  partnerBbip." 

To  the  same  effect:  Meagher  et  aL  t.  Beed, 
14  Cola  336,  24  Pac.*  681,  9  Ij.  B.  A.  465 ; 
Ashenftiter  v.  WUUams,  7  Colo.  App,  3S2,  43 
Pac  664;  Hodgson  v.  Fowler,  24  Colo.  27S, 
60  Pac.  1034;  Lyman  et  al.  v.  Schwartz,  13 
Oolo.  App.  318, 67  Pac.  735.  From  Meagher  et 
aL  T.  Beed,  supra,  we  quote  as  follows: 

"It  Is  undoubtedly  a  general  rale  that  when 
two  or  more  persons  acquire  mining  property 
solely  or  principally  for  toe  purpose  of  extract- 
ing Uie  ores,  in  the  absence  of  an  express  inten- 
tion to  enter  into  a  general  commercial  part- 
nership in  the  conduct  of  their  mining  opera- 
tions, the  relation  existing  between  them  in  the 
transaction  of  their  common  business  is  a  mining 
partnership,  and  not  a  general  partnership.  1 
Bates,  Partn.  §  163." 

There  is  no  direct  allegation  in  the  com- 
plaint that  a  partnership  existed  between  Uie 
plaintiffs  and  Lamont,  and  no  allegation  txmn 
which  a  partnership  can  be  Inferred,  except 
the  allegation  that,  after  the  execution  of  the 
lease  and  actual  posesslon  of  the  mining 
property  takra  tlM^eunder,  plaintiffs  and  La- 
Boont  "agreed  that  all  three  of  them  should 
and  would  work,  mine,  and  operate  the  same 
under  and  in  pursuance  of  said  lease  and 


which  time,  the  complaint  alleges,  because 
of  certain  irreconcilable  dlffer^ces  between 
the  plaintiffs  and  Lamont  as  to  the  operation 
of  the  mines,  the  relations  between  plaintiffs 
and  Lamont  became  so  strained  and  unpleaa- 
ant  "that  the  said  d^eudant  Fred  tiamont 
ceased  to  work  at  said  mines ;  that  plaintiffs 
continued  to  mine  and  operate  the  same  un- 
der said  lease  and  agreemmt  for  the  Joint 
interests  of  plaintiffs  and  defendant  Fred 
Lamont" 

It  Ib  plain  ^at  the  only  partonshlp  im- 
plied from  said  allegations  Is  that  relation 
known  under  the  laws  of  this  state  as  a  min- 
ing partnership,  In  Its  narrowest  and  most 
technical  senses  The  lease  referred  to  is  ab- 
solutely barren  of  any  of  the  usual  provisions 
of  mining  leases  relative  to  the  character  or 
amount  of  work  to  be  done,  and  does  not  aid 
the  other  allegations  of  the  complaint  In  that 
respect.  Oonsequently,  under  the  well-recog- 
nized law,  the  mining  copartnership  existed 
by  virtue  of  the  Joint  operation  of  the  mines, 
and  terminated,  so  far  as  Lamont  Is  concern- 
ed, when  he  ceased  to  woiii  the  ndnes;  and 
thereafter,  without  an  agreem^it,  plaintiffs 
had  no  authority  to  operate  them  in  his  be- 
half or  at  his  exp^ise  or  make  him  liable  for 
any  cost  or  expenses  of  so  operating  them. 
There  was  no  express  agreement  alleged,  and 
nothing  In  the  pleadings  from  which  his  ctm- 
sent  to  operate  thereafter  at  his  expense  can 
be  Implied.  Under  these  conditions  of  the 
pleadings,  there  is  nothing  upon  which  evi- 
dence was  admissible  to  flx  a  liability  upon 
Lamont  for  the  expenses  Incurred  by  the 
plalntifh  after  Lamonf  s  withdrawal  from  the 
partnership.  The  judgment  fixing  ench  lia- 
bility was  not  anthorized  by  the  allegations 
of  the  complaint  under  any  condition  of 
proof.  The  record  proper  disclosed  error, 
and  It  was  not  Incumbent  upon  him  to  bring 
up  the  evidence  by  bill  of  exceptions.  He  la 
entitled  to  a  reversal  on  the  record  brought 
here. 

In  the  absence  of  a  contract  forUddihg  it 
a  member  of  a  mining  partnership  may  at 
any  time  withdraw  therefrom,  or  sell  his  In- 
terest to  any  one  be  desires,  without  dissolv- 
ing the  partnership,  except  as  to  himself. 

In  Meaghw  v.  Beed,  supra,  the  following 
was  idted  with  approval,  from  GolU^  on 
Mines,  p.  89: 

"It  was  decided,  after  many  donbts,  that  the 
mining  partner  bad  a  right  either  to  relinquish 
or  transfer  bis  share  without  the  consent  of  his 
copartners.** 

Our  own  appellate  courts  have  r^>eatedly 
recognized  and  followed  the  rule  stated  by 
Mr.  OolUer.  Lament's  withdrawal  from  tbe 
copartnerddp,  by  ceasing  to  work  the  mines 
as  a  colessee  with  plalntUfs,  left  xklalntlffo 
free,  without  let  or  hindrance  from  Lomcmt, 
to  work  and  explore  the  mines  tor  valnaUe 
ores  and  minerals  duitng  the  full  teruk  of 
the  lease  and  bond.  After  8D<di  wilSidrawal, 
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Lamont  could  not  hare  had  any  dalm  upon 
plaintiffs  for  any  profits  tbey  might  hare  real- 
ized from  ores  extracted  after  that  time,  and 
there  appears  to  be  no  good  reason  why  he 
shonld  be  charged  with  any  part  of  the  ex- 
penses Incurred  by  plalntUTs  after  that  tlma 
It  wlU  be  remembered  that  the  above  quo- 
tation from  the  amended  complaint  Is  the 
■worn  statement  of  plaintiffs  themselres.  It 
la  not  denied  by  defoidants,  and  the  state- 
ment therein  that  he  ceased  to  work  at  the 
mines  on  the  date  given  Is  condnslve  against 
plaintiffs. 

Counsel  have  discussed  In  their  briefs  a 
nund>er  of  other  questions,  to  which  we  have 
glvoi  conidderation,  but  deem  It  nnneceaaary 
to  make  fortbra  reference  to  the  same,  as  we 
discover  no  reversible  error  in  the  rulings 
and  proceedings  of  the  trial  court  of  which 
complaint  is  made 

As  the  pleadings  stand,  and  with  ttie  pre' 
Bomptlon  indulged  as  to  the  evidence,  there 
appears  to  be  no  good  reasm  why  Lament, 
after  the  tend»,  should  have  refused  to  ex- 
ecute and  deliver  the  deed  to  plalntUta  tot 
a  one-slxtb  Interest  In  the  two  mining  claims, 
as  he  clearly  bound  himself  to  do  In  the  bond 
and  lease.  By  so  doing  be  would  have  sub- 
stantially performed  the  condltlwB  tliereof 
tm  his  part,  and  avoided  the  anomalous  act 
<a  deeding  Us  own  propwty  to  himself, 
which  would  have  been  the  case  had  he  com- 
piled literally  with  aocb  oinidltlons. 

The  judgment  la  reversed,  with  Instmc- 
tibns  to  the  district  court  to  enter  a  decree 
against  Lament,  adjnd^ng  hln(  to  make,  exe- 
cute, acknowledge,  and  deliver  to  plalntUTs, 
or  any  ooe  th^  may  desUpiate,  a  good  and 
BUffldent  deed  tot  an  undivided  one-sixth  in- 
terest in  and  to  the  two  claims  described  In 
the  lease  and  bond  agreement,  upon  paymoit 
to  him  of  the  sum  of  $833.38;  and  that  La- 
ment be  adjudged  to  pay  the  costs. 

We  are  authorized  to  say  that  Presiding 
Judge  CDNNINOHAH  concura  In  this  opin- 
ion, so  far  as  it  afDrms  the  Judgment,  but 
thinks  the  Judgment  below  should  be  affirmed 
In  toto. 

Reversed,  with  Instmctiona. 


GIBSON  et  aL  v.  DUPBEE.    (No.  8SSS.) 

(Court  of  Appeals  of  Colorado.   Dec.  14,  1914.) 

1.  Master  and  Sebvant  (]  302*)— iNJtnns 
TO  THmn  PSBSOn— SCOFB  OF  Adthobitt— 
Pdbuo  Oabaqb. 

An  employ^  of  a  public  garage,  having  an- 
thority  to  go  to  an  electric  company  to  get 
charged  batteries,  ia  acting  within  the  scope  of 
his  authority  in  ao  doing,  though  be  uses  against 
orders  an  automobile  kept  in  the  garage  subject 
to  the  owner's  call  to  get  sach  batteries,  instead 
of  walking  as  he  was  sup^tosed  to  do,  and  his 
employers  are  liable  (or  hu  negllgenoe  In  run- 
ning down  a  bicycle  rider. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  1217-1221,  1225,  1229 ; 
Dec.  Dig.  I  302.*] 


2.  Mastbb  and  SKMTAnr  a  80S*)— Iirjuans 

TO  ThIBD  PXBSOIT— Soon  OT  BUFLOTlCBin;— 
DSVIATION.  . 

If  a  serran^  while  about  bis  mAster  s  busi- 
ness, makes  a  uigbt  deviation  for  ends  of  his 
own,  the  master  remains  liable,  as  where  the 
servant  drives  out  of  the  most  direct  route  (or 
personal  ends,  or  where  a  pilot  divei^es  from  a 
direct  course  for  ends  not  connected  with  the 
master's  business. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Senrant,  Gent.  Dig.  H  1238,  1224;  Dec.  Dig.  | 

8.  MAffiBB  AND  Servant  ((  882*)  —  Neou- 
OENca  or  BuPLOTte—QussrioH  roB  Jdbt. 
Where  an  employe  of  a  garage,  acting  with- 
in the  scope  of  his  employment  in  using  an  au- 
tomobile to  go  to  an  electric  company  for  charg- 
ed batteries,  deviates  on  the  way  back  to  buy 
something  (or  himself,  whether  the  deviation 
absolves  the  master  of  liability  (Or  the  negligent 
running  down  of  a  bicycle  rider  after  resuming 
his  trip  back  to  the  garage  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  1274-1277 ;  Dee.  Dig.  t 
382.*] 

Appeal  from  District  Cour^  City  and  Coun- 
ty of  Denver:  Harry  O.  Riddle,  Judge. 

Action  by  John  W.  Dupree  against  W.  B, 
Gibson*  Carl  A.  (^ver,  and  J.  &.  NageL 
From  a  Judgmeit  for  plaintiff,  defendants 
appeal.  AfBrmed  on  rehearing;  original 
opinion  withdrawn. 

Jdin  T.  Bottom,  of  Denver  (Mllnor  B. 
Cleaves,  of  Denver,  of  counsel),  for  appel- 
lants. T.  E.  Watters  and  Per<!y  S.  Morris, 
both  of  Denver,  for  appellee. 

MORGAN,  J.  Dupree,  plaintiCF  below, 
while  riding  on  a  bicycle  in  the  streets  of 
Denver  was  struck  by  an  automobile,  driven 
by  defendant  Nagel,  and  kept,  subject  to  the 
call  of  the  owner  ^vans.  In  the  garage  of  the 
other  two  defendants,  Gibson  and  Culver,  em- 
ployers ot  NageL  Plaintifl  had  judgment  for 
personal  injuries  for  $500  against  all  three 
of  the  defendants,  and  they  appealed.  No 
point  is  made  here  as  to  Nagel's  negligence 
and  his  liabiUty.  but  it  Is  contended  that  his 
employers  are  not  liable  for  the  reason  that 
he  took  the  Evans  car  and  used  It  without 
right  or  authority,  and  without  the  knowl- 
edge of  bis  employers  or  the  owner  and  after 
being  forbidden  by  his  employers  to  take  any 
car  out  of  the  garage  for  any  purpose  ex- 
cept upon  the  call  or  direction  of  the  owner ; 
and  for  the  further  reason  that  when  the 
accident  occurred  he  was  not  acting  within 
the  scope  of  bis  employment,  but  had  depart- 
ed therefrom  on  business  of  his  own. 

Gibson  and  Culver,  as  partners,  were  tbe 
pn^rietors  of  a  public  garage,  where,  as  the 
principal  part  of  their  business,  they  kept 
automobiles  fbr  the  owners,  looked  after 
them  -while  in  the  gan^,  and  sut  them  to 
the  ownera  and  sent  aftw  tbem,  at  the  own- 
ers' request  Nagel  was  en^loyed  In  the 
garage,  and,  as  part  of  his  duties,  he  took 
automobiles  to  the  owners  and  brougbt  tbem 
badt  to  the  garage,  and  had  batteries  charged 
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belonging  to  antonobOes  &%pt  In  the  garage 
The  accident  occnrred  while  he  was  xetom- 
ing  In  the  Brans  automobile  from  ttie  Car- 
starphen  Electric  Company's  place  of  bUEd- 
neaa  with  a  battery,  to  which  place  he  had 
taken  It  to  hare  It  diarged.  After  obtaining 
the  battery  be  drove  the  automobile  to  a 
supply  bouse  and  there  purchased  a  pair  of 
pliers  for  his  own  use,  and  was  on  fala  way 
back  to  the  place  of  his  employment  when  the 
accident  occurred.  The  evidence  discloses 
that  he  took  the  automobile  for  his  own  con- 
venience, because  the  battery  wiu  heavy  and 
he  did  not  want  to  walk  and  carry  it,  al- 
though he  was  supposed  to  walk,  and  that  he 
had  no  authority  to  take  It  out  on  this  occa- 
sion, or  to  use  it,  for  so^  purpose,  at  any 
time. 

The  assignments  of  error  will  be  disposed 
of  under  the  three  following  questions,  al- 
though the  first  actually  includes  the  other 
two:  (1)  Was  the  servant  within  the  scope 
of  his  employment  and  about  his  masters* 
business  when  the  accident  occurred?  (2) 
Did  the  lower  court  err  In  excluding-  the  evi- 
dence, offered  by  the  employers,  to  the  effect 
that  they  told  the  servant  that  he  was  not  to 
take  out  of  the  garage  any  automobile  with- 
out their  order  or  the  request  of  the  owner? 
(3)  Did  the  servant's  deviation  from  the  di- 
rect route  .back  to  the  garage,  separately,  or 
coupled  with  his  disobedience  in  using  the  au- 
tomobile, dissolve,  or  suspend,  the  relation- 
ship of  master  and  servant  at  the  time  of 
the  accident,  or  prevent  him  from  being, 
nevertheless,  about  his  masters'  business? 

[1]  First.  Apart  from  his  driving  the  car 
to  the  supply  house  where  he  bought  the  pair 
of  pliers,  which  will  be  referred  to  later,  the 
focts  disclose,  and  the  Jury  so  found,  that  he 
was  about  hla  masters*  business,  and  within 
the  scope  of  his  employment,  in  going  after 
the  battery  and  in  returning  with  It,  although 
he  was  using  a  means  of  carrying  it  suggest- 
ed and  carried  out  by  his  own  will  and  for 
his  personal  convenloice,  and  contrary  to  the 
directions  of  his  employers  and  without  their 
consent  or  the  consent  of  the  owner.  And  as 
the  accident  occurred  when  be  was  so  return- 
ing, his  employers  are  liable  for  the  tort  com- 
mitted. "This  rule  Is  obviously  founded  on 
the  great  principle  of  social  duty,  that  every 
man,  in  the  management  of  his  own  affairs, 
whether  by  himself  or  by  his  agents  or  serv- 
ants, shall  so  conduct  them  as  not  to  injure 
another."  Farwell  v.  Boston,  etc.,  B.,  4  Mete. 
(Mass.)  49,  38  Am.  Dec.  339.  Furthermore, 
"a  master  is  answerable  because  the  servant 
Is  about  the  master's  business,  and  It  Is,  on 
the  whole,  better  thst  the  master  should  suf- 
fer for  defaults  In  the  conduct  of  the  busi- 
ness, than  that  innocent  third  persons  should 
bear  the  losses  that  such  defaults  cast  upon 
them."  HnfTcut's  Agency  (2d  Ed.)  p.  104,  cit- 
ing Pollock  on  Torts  (5th  Bd.)  pp.  72,  74.  It 
is  stated  In  26  Cyc.  1633,  that  the  master  Is 
JMAe  for*  the  negligence  of  the  servant  if 


Bach  negligence  occorred  ''wldiltt  fhe  boc^  of 
the  employment."  And  In  the  case  of  Pbilan 
etc,  R.  R.  Co.  V.  Derby,  14  How.  468,  14  L. 
Ed.  502,  it  is  said  by  the  United  States  Su- 
preme Court  that: 

"The  rule  of  'respondeat  superior,'  or  tiiat 
the  master  shall  be  civilly  liable  for  the  tortious 
acts  of  bis  servant,  is  of  universal  applicadoD, 
whether  the  act  be  one  of  omission  or  commis- 
sion, whether  negligent,  fraudulent,  or  dec^tfoL 
If  It  be  done  in  the  course  of  his  employment, 
the  master  is  liable;  and  It  makes  no  difference 
that  the  master  did  uot  authorize,  or  even  Icnow 
of,  the  servant's  act  or  oeglect,  or  even  if  he 
disapproved  or  forbade  it,  he  ia  equally  liable, 
if  the  act  he  done  In  the  course  of  his  servants 
employment  See  Stoir  on  Aaent^,  1  4S2; 
Smith  on  Mastra  and  Servant,  152.^ 

It  Is  also  said,  in  15  Cyc.  1534,  that  "the 
purpose  of  the  act,  rather  than  its  method  of 
performance,  is  the  test  of  the  scope  of  em- 
ployment" It  Is  said  also  In  the  case  of 
Pittsburgh,  etc.,  R.  R.  Ca  v.  Kirk,  102  Ind. 
399.  1  N.  E.  849,  52  Am.  Rep.  G75,  that: 

"Where  a  servant  is  engaged  In  accomplish- 
ing an  end  which  Is  within  the  scope  of  his  em- 
ployment and  while  so  engaged  adopts  means, 
reasonably  intended  and  directed  to  the  end, 
which  result  in  injury  to  another,  the  master  is 
answerable  for  the  consequences,  regardlMs  of 
the  motives  which  Induced  the  adoption  of  the 
means;  and  this,  too,  even  though  the  means 
employed  were  outside  of  his  authority,  and 
against  the  express  orders  of  the  master."  Cit- 
ing 2  Thomp.  Veg.  889;  Wood.  Mast  and  9tr. 
S93,  594. 

A  master  Is  liable  for  the  tort  of  his  serv- 
ant committed  In  disobedience  of  his  master's 
orders,  provided  such  dlsobedi^ce  does  not 
carry  the  servant  entirely  outside  the  scope 
of  his  employment  For  example,  If  the  dis- 
obedience has  relation  merely  to  the  manner 
in  which  an  act.  Incident  to  the  authorised 
functions  of  the  servant  la  performed.  6 
Labatt's  Mast  &  Ser.  (2d  Ed.)  6894,  dting 
Philadelphia,  etc.,  R.  R,  Go.  v.  Derby,  supra. 

It  is  plain  from  these  authorities  that  If 
the  accident  occurred  while  the  employ^  was 
engaged  in  performing  one  of  the  duties  of 
his  employment  it  would  make  no  difference 
that  he  used  the  forbidden  means  that  he 
did  use  to  perform  such  duty,  so  far  as  the 
plaintiff's  rights  are  concerned,  provided  bis 
employers  placed  him  where  he  could,  with 
their  implied  authority,  by  his  mere  dis- 
obedience, use  the  forbidd^  means.  There 
can  be  no  doubt  that  Nagel  was  engaged  la 
his  masters'  business,  and  within  the  scope  of 
his  employment  In  going  after  the  battery 
and  bringing  it  back  to  their  place  of  busi- 
ness, and  the  fact  that  he  used  the  autwio- 
bile  in  the  performance  of  such  duty  did  not 
carry  him  outside  of  the  scope  of  his  employ- 
ment although  the  use  of  such  means  was 
without  the  authority  and  consent  of  his 
masters  and  of  the  owner,  and  ffg^iini^  bis 
employes*  instructions.  The  relatltmsh^)  of 
master  and  servant  was  not  thereby  suspend- 
ed or  extinguished.  This  is  the  test:  If  he 
was  about  his  masters*  business,  with  pos* 
slble  exceptions  not  necessary  to  be  discussed 
here.   Such  disobedience  In  using  the  auto* 
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mobUe  tor  snch  purpose  bos  relation  merely 
to  the  manner  In  which  the  act  (going  after 
and  retnmlDg  with  the  battery)  was  perform- 
ed. The  masters  are  liable  for  Injnry  caused 
by  the  disobedience  of  the  servant  In  so  nslng 
the  automobUa  It  U  clear  the  employers 
would  have  been  liable  If  the  accident  had  oc- 
curred while  the  servant  was  taking  the  car 
to  the  owner,  or  bringing  it  back,  and  the 
only  difference  la  his  disobedience,  which 
does  not  relieve  hla  employers.  See  authori- 
ties, infra. 

The  many  modl^lng  circumstances,  Involv- 
ed in  a  discussion  of  this  principle,  have  led 
to  some  statements  in  the  opinions  spedflcal- 
ly  applicable  to  each  particular  case,  not  ap- 
plicable to  all,  but.  when  critically  examined, 
there  is  but  Uttle  conflict  of  authority.  There 
are  cases  where  the  instrumentality  or  means 
used  by  the  servant  did  not  belong  to,  or 
were  not  within  the  partial  or  entire  control 
of  the  master,  such  as  Goodman  v.  Kennell,  3 
Car.  &  P.  167;  "Wilson  v.  Penn.  E.  CJo.,  65  N. 
J.  Lew,  385.  43  Atl.  8M;  Stretton  v.  Toronto. 
13  Ont.  139 ;  whldi  seem  to  afford  an  excep- 
tion to  the  general  rule,  that  the  master  is 
Uable  for  the  tort  of  the  servant  committed 
wUIe  tfigaged  In  his  master's  business  and 
within  the  scope  of  his  employment  Some  of 
these  cases  are  relied  upon  by  the  appellants, 
on  tlie  assumed  fact  that  the  employers  here- 
in did  not  own  and  had  no  control  over  the 
antomoblle,  and  that  the  employers  them- 
selves had  no  authority  to  take  It  out  of  the 
garag&  But  this  automobile  was  in  their 
charge,  with  authority  to  take  it  out  on  the 
owna's  reQuee^  and  this  gave  Nagel  an- 
thority  from  his  emplc^era  to  take  it  out 
of  the  garage  and  run  it;  although  only  on  re- 
quest of  Uie  owner,  as  a  trusted  and  compe- 
tent driver  tbere<tf;  and  the  mere  fiict  that 
he  took  it  out  and  used  it  as  he  did  about  his 
eibployers'  business  did  not  dissolve  the  re- 
lationship ot  master  and  servant,  or,  by  such 
disobedience,  relieve  the  employers  from  lia- 
bility to  the  plaintiff.  There  Is  nothing  In  the 
facts  In  this  case  to  take  It  out  of  the  general 
rule,  or  to  place  It  among  any  of  the  possible 
exceptions  heretofore  referred  to,  or  to  cause 
It  to  be  affected  by  the  result  reached  in  An- 
drews V.  Green,  62  N.  U.  436,  Walton  v.  N.  Y. 
Cent  Sleeping  Car  Co..  139  Mass.  556,  2  N. 
E.  101,  or  Palmer  v.  SL  Albans,  60  Vt.  427, 
13  Atl.  569,  6  Am.  St.  Rep.  125.  The  employ- 
ers were,  in  this  Instance,  bailees  of  the  auto- 
mobile, and  It  was  within  their  control,  sub- 
ject, of  course,  to  the  contract  of  bailment, 
and,  by  the  employment,  It  was  placed  by 
them  under  the  same  control  of  their  em- 
ploy6.  and  his  use  ot  it,  simply  by  bis  dis- 
obedience, was,  under  the  law,  the  employers' 
use,  both  as  to  the  plaintiff  and  as  to  the 
owner,  so  long  as  he  used  It  about  his  em- 
ployers* business,  and  within  the  scope  of  his 
empioymmt 

Second.  It  is  contended  that  the  lower 
court  committed  reversible  error  in  excluding 
the  testimony  of  all  three  of  the  defendants. 


which  tended  to  prove  In  positive  and  express 
terms  that  Nagel  had  beerf  Instructed  not  to 
take  out  of  the  garage  any  car,  and  had  been 
forbidden  to  do  so,  without  an  order  from  his 
employers  or  by  the  direction  of  the  owner. 
Such  testimony  was  immaterial,  as  such  fact 
would  have  been  no  defense,  as  shown  by  the 
following,  together  with  the  foregoing,  au- 
thorities: 

In  Coegrove  v.  Ogden,  49  N.  T.  25S,  257. 10 
Am.  Bep.  361,  It  Is  said: 

"The  test  of  the  master's  reBponsibllity  for 
the  act  of  bis  serrant  is  not  whether  each  act 
was  done  according  to  the  instructions  of  the 
master  to  the  servant,  but  whether  it  is  dtme 
in  the  prosecution  of  the  badness  that  tlw  serv- 
ant was  employed  by  the  master  to  do." 

In  Burnett  v.  Oedisner,  92  Tex.  S88,  fiO  8. 
W.  S62,  71  Am.  St  Bep.  880,  It  is  said: 

"For  the  mode  in  which  the  servant  perfomu 
the  duty  he  is  engaged  to  perform,  if  wrongful 
and  to  the  injur;  of  another,  tlie  master  is  lia- 
ble, although  fae  may  have  expressly  forbidden 
the  particular  act" 

Again  in  the  case  of  Powell  v.  Devenay,  8 
Cush.  (Mass.)  300,  60  Am.  Dec.  738: 

"The  servant  being  about  the  business  of  bis 
master,  the  master  most  be  responsible  for  his 
acts,  and  cannot  exempt  himMlx  by  any  order 
be  may  give  the  servant" 

In  the  case  of  McCMung  v.  Dearbwne,  184 
Pa.  896^  406,  407,  Id  Aa  688.  8  li.  B.  A.  204, 
19  Am.  St.  Bep.  708,  it  Is  said: 

"It  was  the  master's  doty  not  only  to  give 
such  orders,  but  to  see  that  they  were  obeyed. 
It  will  be  seen,  therefore,  that  It  is  the  char- 
acter of  the  employment,  and  not  the  private 
instructions  given  by  tbe  master  to  his  servant 
ttiat  most  determine  tbe  measure  of  his  liability 
in  any  given  case." 

Judge  Cooley  says  Ct  Cooley  on  Torts  [3d 
Ed.]  1028, 1029): 
"It  is  Inunaterial  to  the  master's  responsibility 

that  the  servant  at  the  time  was  neglecUog 
some  rule  of  caution  which  the  master  had  pre- 
SLTibed,  or-  was  exceeding  his  master's  instruc- 
tions, or  was  disregarding  them  in  some  particu- 
lar, and  that  tbe  injury  which  actually  resulted 
is  attributable  to  the  servant's  failure  to  observe 
the  directions  given  him.  In  other  words,  it  is 
not  sufficient  for  the  master  to  give  proper  di- 
rections ;  he  must  also  see  that  they  are  obeyed. 
*  *  *  That  they  [the  masters]  trusted  a  serv- 
ant who  has  ventured  to  disobey  instructions 
is  their  misfortune,  but  it  ought  not  also  to  be 
the  misfortune  of  others  who  had  no  voice  in 
his  selection,  and  who  had  no  concern  in  the 
question  who  should  manage  the  company's  busi- 
ness beyond  the  common  concern  of  all  the  pub- 
lic that  it  should  not  be  managed  to  their  in- 
jury. •  •  *  The  disobedience  is  culpable  in 
tbe  servant,  and  the  master,  having  taken  tbosa 
precautions  which,  if  observed,  would  have  pre- 
vented the  injury,  is  free  from  fault  but  never- 
theless, his  duty  to  his  neighbor  to  so  use  his 
own  as  not  to  injure  the  neighbor  has  failed  in 
performance,  and  tbe  law  leaves  him  to  bear 
tbe  CQUsequenceB." 

This  testimony  was  offered,  presumably, 
to  show  that  Nagd  was  not  engaged  In  his 
masters*  business,  and  that  the  accident  did 
not  occur  in  the  course  of  his  employment 
but  its  only  use  and  force  would  be  to  show 
that  he  used  an  unauthorized  and  forbidden 
means  in  performing  his  masters'  business; 
and,  as  the  courts  have  held  that  the  use  ot 
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an  unauthorized  means  In  doing  an  authoriz- 
ed act  does  not  relieve  tlie  master,  the  evi- 
dence was  immaterial.  See,  also,  26  Cyc 
1533 ;  20  Am.  A  Eng.  Bnc.  Law,  167 ;  Whar- 
ton's Law  of  Neg.  (18T4)  1 17L 

[2,  3]  Tliird.  The  next  question  to  deter- 
mine is  lnT<dTed  in  the  contention  of  appel- 
lants that  Nagel  departed,  momentarily,  from 
the  course  of  his  employment  and  was  at 
liberty,  on  an  errand  of  his  own,  when  he 
drove  the  car  to  the  supply  house  to  buy  a 
pair  of  pliers  for  his  own  personal  use,  and 
that  If  he  had  not  so  departed  the  accident 
would  not  have  occurred,  although  he  had 
obtained  the  pliers  and  was  ou  his  way  back 
to  his  place  of  employment,  carrying  the  bat- 
tery, when  the  accident  occurred.  There  is 
authority  for  holding  that,  even  if  the  serv- 
ant has  departed  from  his  master's  business 
on  business  of  his  own,  if,  after  conducting 
his  private  business,  he  then  starts  back 
to  his  place  of  employment,  on  his  way  l>ack 
he  is  held  to  have  resumed  his  master's  busi- 
ness. 26  Cya  1536,  and  cases  cited.  The 
gnestlon  to  l>e  determined  here,  however, 
is  the  same  as  in  the  foregoing  discussion, 
that  is,  was  he  still  about  his  masters*  busi- 
ness, and  within  the  scope  of  his  employ- 
ment? The  conrt  might  well  have  Instruct- 
ed the  Jury  that,  U  diey  twlieved  he  was 
aboikt  his  mastors*  business,  and  within  the 
scope  of  his  employment,  when  be  was  re- 
turning, with  the  battery  in  the  car,  by  way 
of  the  supply  bouse  and  oa  bis  way  from  the 
supply  house,  with  the  battery  and  the  pliers, 
to  the  place  of  bis  employment  when  the  ac- 
cident occurred,  they  sturald  find  for  the 
plaintiff ;  or,  in  the  negative,  If  they  believ- 
ed the  relationship  of  master  and  servant 
did  not  exist  when  be  was  going  by  way 
of  the  supply  bouse  and  returning  there- 
from, they  should  find  for  the  defradants 
Gibson  and  Culver.  No  such  instruction  was 
requested,  however,  and  no  particular  in- 
struction of  this  character  was  giv^i,  and 
no  objection  was  Interposed  to  the  general 
instruction  that  the  accident  must  have  oc- 
curred wtiile  he  was  acting  within  the  scope 
of  his  employment  to  render  the  defendants 
Gibson  and  Culver  liable.  Under  these  cir- 
cumstances, it  must  be  concluded  that  the 
Jury  found,  under  the  general  instruction, 
that  the  accident  occurred  while  the  servant 
was  acting  within  the  scope  of  his  employ- 
ment, niat  the  Jury  did  consider  this  devia- 
tion, going  after  the  pUers,  is  obvious  fr<HU 
the  close  questi<Hiing  and  cross-questioning 
of  Nagel  on  this  particular  Incident.  The 
instructions  given  were  sufficiently  clear  to 
Justify  argumoit  before  the  Jury,  which 
might  have  beax  taken  advanta^  oC  by 


counsel,,  and,  for  aught  tbla  ooort  knows, 
was  taken  advantage  of. 

The  law  is  well  settled  that  one  may  be 
in  the  service  of  another  and  yet  at  times 
att«id  to  business  ot  pleasure  for  himself, 
and  acts  done  while  the  servant  is  at  liberty 
cannot  render  the  master  liable;  but.  if 
the  servant,  while  about  his  master's  busi- 
ness, makes  a  slight  deviation  for  ends  of 
his  own  the  master  remains  liable,  as,  where 
the  servant  drives  out  of  the  most  direct 
route  for  personal  ends,  or  where  a  pilot 
diverges  from  a  direct  course  for  ends  not 
connected  with  the  master's  business.  Joel 
V.  Morrison,  6  C.  &  P.  501;  Sleath  v.  Wilson; 
9  C.  &  P.  607;  Mulvehill  v.  Bates,  31  Minn. 
364,  17  N.  W.  059,  47  Am.  Rep.  796;  Quinn 
V.  Power,  87  N.  T.  535,  41  Am.  Rep.  392;  Rit- 
chie V.  Waller,  63  Conto.  155,  28  AtL  20,  27 
L.  R.  A.  161,  38  Am.  St  Rep.  361. 

In  the  case  last  cited  the  court  said: 

"But  if  the  servant,  while  about  his  master's 
bnsiness,  makes  a  slight  deviation  for  ends  of 
his  own,  the  master  remains  liable,  as,  where 
the  servant  drives  out  of  the  most  direct  route 
for  personal  enda,  or  where  a  pilot  diverges 
from  the  direct  course  for  ends  not  connected 
with  his  master's  business.  In  such  cases  it  is, 
and  must  uaDally  remain,  a  question  depending 
upon  the  degree  of  deviation  and  all  the  at- 
tendant circuoistancea.  In  cases  where  the  devi- 
ation is  slight  and  not  unusual,  the  court  may, 
and  often  will,  as  matter  of  law,  determine  that 
the  servant  was  still  executing  his  master's 
husinesB.-  So,  too,  where  tlie  deviation  is  very 
marked  and  unusual,  the  court  in  like  manner 
may  determine  that  the  servant  was  not  on 
the  master's  business  at  all,  but  on  his  own. 
Cases  falting  between  these  extremes  will  be 
regarded  as  involving  merely  a  question  of  fact, 
to  be  left  to  the  jury  or  other  trier  of  such 
questions." 

In  the  cases  of  QuInn  y.  Power,  supra,  and 
Ritchie  V.  Waller,  supra,  it  Is  held  that, 
when  the  act  is  so  closely  connected  with 
the  master's  affairs  that,  though  the  servant 
may  derive  some  benefit  from  it.  It  may, 
nevertheless,  fairly  be  regarded  as  within 
the  course  of  the  employment,  the  master 
win  be  Uable.  Certainly  the  facts  of  this 
case  place  It,  at  least.  In  the  zone,  between 
the  two  extremes,  over  which  the  dominion 
of  the  Jury  should  prevail ;  and,  as  it  can- 
not be  said  that  the  evidence  is  such  that 
the  court  was  not  Justified  In  submitting  this 
question  to  the  Jury,  and,  Ob  the  lower  court 
did  BO  submit  It,  althout^  in  general  terms, 
and,  as  the  Jury  determined  the  matter  in 
favor  of  the  plaintiff,  the  Judgment  enter- 
ed upon  such  verdict  wUI  not  be  disturbed. 

The  other  assignments  of  error,  and  espe- 
cially the  one  relating  to  the  admission  in 
evidence  ot  the  <dty  ordinance,  have  been 
duly  considered  and  resolved  against  tbe  ap- 
pellants. 

Judgment  afllrmed. 
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FLTNN  et  al.  v.  CASPEB.    (No.  4061.) 

(Court  of  Appeals  of  Oolorado.  Dec.  14,  1914.) 

1.  Babub  Gobfub  (I  2*)— Statdtobt  Pbo- 
Tiaioiis. 

Rer.  SL  1908,  fS  2917-2039,  nUting  to 
habeas  mrpus,  ia  limited  to  proceedioga  to  dis- 
charge persons  from  Ule^  imprlBOnment  for 
criminal  or  supposed  ciimmal  matters,  and  from 
illegal  impriaonment  in  civil  suits  involving 

Saati  criminal  or  tortious  elements  In  satisfac- 
lon  of  which  impriaonment  may  be  awarded, 
but  does  not  take  away  the  conunon-law  writ 
when  used  in  civil  matters  by  one  to  obtain  the 
costody  of  his  infant  child  in  the  cnatody  of 
private  penona. 

[Ed.  Notcw— For  otiier  cMea,  tee  Habeas  Ow- 
pus,  Cent.  Dig,  {  2;  Dec  Di»  1  2.*] 

3.  Habxab  OoftFus  (S  09*)-"Natubb  or  Bnis- 

DT— "Civil  Action." 
Habeas  corpaa  by  a  parent  for  the  castody 
of  his  infant  child  in  the  custody  of  private 
persons  is  a  "civil  action,"  and  die  court  ae- 
qnirioff  jnrisdictiou  will  determioe  whether  the 
biterest  of  the  child  will  t>e  promoted  by  award- 
ing Its  custody  to  the  parent. 

[Ed.  ^lote.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  84;  Dec.  Dig.  |  99.* 

For  other  definitions,  see  Words  and  PhraseB, 
First  and  Second  Series,  OivU  Action.] 
8.  Habeas  Oobpvb  (ff  46.  118*>— Jubibdio- 

TIOH— CODHTT  CoUBT. 

A  habeas  corpus  proceeding  In  the  coanty 
court  by  a  father  for  the  custody  of  his  infant 
ehOd  in  the  custody  o(  third  persons  is  wltiiin 
tiie  dvil  jurisdiction  of  the  court  within  Rev. 
St.  1908,  S  152«,  giving  the  county  courts  eon- 
current  jurisdiction  with  the  district  courts 
In  civil  actions,  and  an  appeal  lies  under  aec- 
tion  IfiSa  to  the  district  court  from  a  final  Judg- 
ment of  the  oounty  court 

[Ed.  Note.— For  otlier  eases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  M,  102-116;  Dee.  Dig.  H 
46,  lis.*] 

Error  to  District  Court,  Prowers  Coontj ; 
A.  Watflon  McHaxbie,  Judge. 

.^ipllcatifm  for  habeas  corpus  by  John  M. 
Gasper  against  James  H.  Elynn  and  another 
to  obtain  tbe  custody  of  an  Infant  child. 
From  a  Ju^ment  of  tlie  district  court  award- 
lag  the  custody  to  the  applicant  rendered  on 
appeal  from  a  Judgment  of  the  coimty  court 
for  defendants,  defendants  bring  error.  Af- 
firmed. 

Oranby  Hillyer,  of  Tjamar.  for  plaintiffs  In 
error.  Merrill  &  McOarty,  of  Lamar,  for  de- 
fendant In  error. 

KING,  J.  This  la  a  habeas  corpus  proceed- 
ing commenced  in  the  county  court  by  John 
M.  Casi>er,  defendant  in  error  here,  against 
James  H.  Flynn  and  Rose  Flynn,  plaintiffs 
in  error,  to  obtain  the  custody  of  hia  Infant 
daughter,  Nina  Dale  Casper.  On  trial  In  the 
county  court,  Judgment  was  rendered  In  tA- 
Tor  of  the  defendants,  whereupon  an  appeal 
was  taken  to  the  district  court  Upon  trial 
de  novo,  tbe  district  court  awarded  the  cus- 
tody of  the  infant  to  Its  father. 

Tbe  only  question  discussed  In  the  brlefa 
and  necessary  for  determination  here*  Is 
whether,  by  appeal  from  the  eounty  court, 


Hm  diaMet  eowt  acQutred  JuiMttcUon  ta 
try  and  determlDe  tbe  easfc  Plalntifls  in  er- 
ror contend  that  no  ritfit  of  appeal  is  grant- 
ed by  the  habeas  corpus  statutes,  and  that 
such  tiifit  Is  iwltber  azpi'essly  nor  1^  clear 
implication  conferred  by  the  general  statutes 
governing  the  Jurisdiction  of  county  courts 
and  appeals  therefrom.  Tbt  general  statutes 
provide  that  county  courts  ct  the  Several 
counties  of  tUa  state  shall  have  concurrent 
Jurladietion  with  tbe  district  courts  In  all 
dvU  actions,  suits,  and  proceedings  whatso^ 
ever,  except  as  otiierwlse  provided  (Bev. 
Stats.  1908,  S  1B26;  Mills'  Ann.  Stats.  1  1650), 
and  that  appeals  may  be  taken  to  the  dis- 
trict court  of  the  same  county  from  all  final 
Judgments  and  decrees  of  the  county  court 
in  dvtl  actions,  except  Judgments  by  confes- 
sion (Rev.  Stats.  1908,  |  tBM\  Mills'  Ann. 
Stats.  I  1660). 

[1]  If  this  proceeding  and  the  right  of  ap- 
peal under  consideration  were  limited  to  and 
controlled  entirely  by  the  provisions  of  the 
diapter  In  relation  to  habeas  corpns,  the 
contention  of  plalntlfts  In  error  might  present 
greater  difflcnltles,  as  that  chapter  se^s  to 
provide  a  special  statutory  procedure  for 
matters  coming  only  within  Its  provisions; 
but  It  to  clear  that  the  statute  was  enacted 
peculiarly,  if  not  solely,  with  respect  to  pro- 
ceedings for  discharging  persons  fronj  il- 
legal ImprlBonia^t  for  "criminal  or  sup- 
posed criminal  matters,"  and  from  Illegal 
Imprisonment  In  civil  suits  involving  quasi 
criminal  or  tortious  elements  In  satisfac- 
tion of  which  Imprisonment  may  be  awarded. 
It  does  not  expressly,  nor,  do  we  think,  im< 
pUedly,  take  away  the  comm^m-law  writ 
when  used  In  dvtl  matters  such  as  this,  where 
release  from  the  restraint  complained  of  to 
incident  to  the  main  Issue  of  tbe  right  to  tbe 
custody  €t  the  person  said  to  be  under  re- 
straint, as  between  the  petitioner  and  the  re- 
spondent. In  other  words,  where  future  dis- 
position as  well  as  release  from  restraint 
to  to  be  decided. 

[2]  At  common  law,  Jurlsdlcttoi  over  the 
writ  was  exarcised  by  courts  of  chanoOTy,  as 
well  as  ct  E^lng*s  Bench  and  Common  Pleas. 
Hard  on  Habeas  Corpus,  *147,  4S7.  And, 
when  the  writ  was  granted  on  petition  of  a 
parent  for  the  purpose  of  determining  the 
right  to  the  costody  of  his  Infant  child,  ei- 
ther court  having  acquired  Jurisdiction  of 
the  Infant  by  virtue  of  the  writ,  often  pro- 
ceeded as  a  court  In  chancery  to  determine, 
not  only  tbe  legal  right  of  the  father  to  its 
custody,  but  also  whether  the  interest  and 
welfare  of  the  child  would  be  promoted  by 
taking  It  from  the  custody  of  the  respondent 
and  restoring  It  to  that  of  the  father  (  tbe 
welfare  of  the  child  being  the  primary  and 
contriving  question  for  the  guidance  of  the 
court  When  Invoked  for  the  purposes  nam- 
ed, the  action  to  regarded  as  a  dvU  action 
or  proceeding. 
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[S]  In  tills  state,  tbe  connty  court  has  gen- 
eral Jurisdiction  of  all  dTll  matters,  both  ia 
law  and  in  equl^,  exc^  as  expressly  lim- 
ited. Slevers  v.  County  Court,  11  Colo.  App. 
147,  149.  62  Fac.  034;  Amett  t.  Berg.  18 
Colo.  App.  341,  71  Pac.  636. 

In  this  case,  the  petition  for  the  writ  was 
as  fall,  and  stated  as  amply  the  reasons  for 
demanding  and  retaining  the  ciistody  of  the 
child,  as  If  It  bad  been  a  complaint  In  any 
other  civil  suit  at  law  or  in  eqnlty,  and  the 
answer  and  reply  were  of  the  same  nature. 
Although  the  habeas  corpus  writ  was  used  to 
effectuate  Its  purpose,  -we  regard  this  suit  as 
clearly  within  the  contemplation  of  the  gen^ 
eral  provisiona  of  the  statute  conferring  jn- 
riadlcthm  upon  county  courts  in  dvil  ac- 
tlims  and  proceedings,  and  the  right  of  ap- 
peal to  the  district  court  from  final  decrees 
and  judgments  of  the  county  court  therein 
(exc^  as  expressly  limited  by  the  habeas 
corpus  act).  It  is  true  that  the  special  chap- 
ter relative  to  habeas  corpus  makes  no  pro- 
vision for  appeal  to  the  district  court  frmn  a 
Judgment  or  order  of  the  county  court,  but 
the  same  is  true  as  to  the  right  ot  appeal 
from  or  writ  of  error  to  the  district  court,  so 
that,  if  the  iwovlsions  of  that  chapter  are 
controlling  upon'  the  right  of  appeal  or  to 
writ  of  error,  they  are  as  couclnslve  against 
that  right  as  to  Judgments  of  the  district 
court  as  to  those  of  the  county  court;  and 
that  question,  so  far  as  it  pertains  to  appeals 
from  the  district  court,  has  been  determined 
adversely  to  the  contention  of  plaintiffs  in 
error  in  HcKercher  v.  Green,  13  Colo.  App. 
270,  68  Pac.  406,  and  People  ex  rel.  Green  v. 
Court  ot  Appeals,  27  Colo.  405,  61  Pac.  692. 
61  L.  B.  A.  106.  In  the  last  case  cited  the 
court  said: 

"Counael  for  petitioner  contend  that  no  re- 
view of  such  judKment  can  be  bad  oo  appeal 
or  error  unless  the  same  is  expressly  provided 
for  b;  statute.  Whatever  may  be  uie  rule  in 
this  regard  applicable  to  the  usual  judgment  in 
habeas  corpus  discbarging  a  party  from  11- 
l«;al  imprisonment,  we  think  that  in  a  case 
where  the  controversy  involves  the  right  to  the 
custod;  of  an  infant,  although  the  writ  of  ha- 
beas corpus  is  used  to  determine  that  right,  it 
is  nevertheless  a  civil  suit,  and  the  judgment 
rendered  being  a  fiual  adjudication  in  regard  to 
such  custody,  it  is  cifearly  reviewable  by  the 
Court  of  Appeals^  under  the  statute  creating 
that  court." 

We  tliink  the  reason  for  the  rule,  adopted 
in  tbe  cases  cited,  applies  with  equal  force 
to  the  Instant  case. 

The  judgment  is  affirmed. 

Affirmed. 


PARKDALB  FUEL  CO.  v.  TAYLOB. 
(No.  3785.) 

(Court  of  Appeals  of  Colorado.    Dec  14, 1914.) 

1.  Masteb  and  Sebva^t  (S  278*)  —  Acnons 
roB  Death— Sufficiency  of  Rvidence:. 
In  an  action  for  the  death  of  an  employ^ 
struck  while  on  the  slope  in  a  coal  mine  by  a 
runaway  car  in  which  negligence  was  predicat- 


ed on  the  failure  to  provide  places  of  refuge 
along  the  slope  and  proper  safety  devices  at  the 
head  of  the  slope  and  in  the  failure  of  a  fellow 
servant  to  couple  such  car  to  others  bcfere 
starting  it  down  the  slope,  evidence  hetd  to  sup- 
port a  jury  finding  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  S|  954,  956-958,  060-969. 
971,  972,  977;  Dec.  I5ig.  |  27&*] 

2.  APPBAi.  AND  Bbbob  ({  1002*)— Bevisw— 

QUBBTIORB  OF  FaCT. 

In  an  action  for  death,  a  Jury  finding  for 
plaintiff  on  somewhat  conflicting  evidence  was 
binding  on  the  Court  of  Appeals. 

[Ed.  Note.— For  oClier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|  8886-3887;  Dec.  Dig.  f 
1002,*] 

3.  Appeai.  ahd  Bbbob  (|  1046*)— Habiclssb 
Ebbob— BIisconnuCT  or  Codhbbl. 

In  an  action  for  the  death  of  an  employ^, 
the  misconduct  of  plaintiff's  counsel  in  asking 
Jurors  on  their  voir  dire  examination  whether 
they  knew  defendant's  counsel,  "who  represent 
the  O.  Insurance  Company  in  this  case,"  with- 
out any  evidence  to  support  the  assumption 
that  such  counsel  represented  the  insurance  com- 
pany and  with  no  apparent  purpose  except  to 
inform  the  jurors  that  defradant  carried  insur- 
ance, though  very  reprehensible,  was  not  suffi- 
cient ground  for  reversal,  where  the  evidence 
was  such  that  in  all  probability  the  same  ver- 
dict would  have  been  returned  had  counsel  not 
been  guilty  of  such  conduct 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  4124-4127;  Dee.  Dig.  | 
1046.*] 

Hurlbut  J.,  dissenting. 

Appeal  from  District  Court,  Boulder  Coun- 
ty; Harry  P.  Gamble,  Judge. 

Action  by  Catherine  Taylor  against  the 
Parkdale  Fuel  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

See.  also,  23  Cola  App.  80,  127  Pac  2S2. 

Julian  G.  Dickinson  atad  A.  H.  Fellcer, 
both  of  Denver,  for  appellant  Davis,  Whit- 
ney &  Motberslll,  of  Denver,  for  appellee^ 

BELL,  J.  Appellee,  plaintiff  below,  here- 
inafter called  the  "plaintiff,"  charges  in  her 
amended  complaint  that  her  husband.  Job 
O.  Taylor,  while  in  the  employ  of  the  Park- 
dale  Fuel  Company,  appellant  and  defcAdant 
below,  hereinafter  called  the  "defendant," 
was  killed  as  the  result  of  its  negligence  in 
failing  to  provide  places  of  refuge  along  Its 
slope  in  its  coal  mine  known  as  the  Park- 
dale  mine  located  in  tbe  town  of  Lafayette, 
county  of  Boulder,  and  state  of  Colorado, 
as  required  by  the  provisions  (tf  R.  8.  190S, 
I  644,  and  In  falling  to  furuiah  pnmer  safety 
devices  and  appUancea  at  the  head  of  said 
slope,  near  the  tipple,  so  as  to  prevent  the 
escape  of  cars  down  said  alope.  She  fur- 
ther charges  that  the  death  of  her  said  hus- 
band was  caused  by  the  negligence  of  one 
Stephen  Goho^  a  fellow  servant  and  ooem- 
ploye,  for  whldi  she  cmiteuds  the  defendant 
company  la  liable  under  tbe  provl^na  ot 
section  1,  c.  67,  Session  Laws  d  1901  (see- 
Uon  2066k  B.  8.  190S),  and  alleges  that  his 
negligence  consisted  In  his  "fiaUlng  to  take 
the  proper  steps  and  to  do  the  necessary  acts 
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to  'prarent  ttie  said  coal  car  from  leftTlng 
the  tipple  of  the  said  mine  lAitll  the  said 
car  vas  properly  coupled  and  attached  to 
other  care  and  held  under  contnd  by  the 
cable  which  regulated  the  descent  of  said 
coal  cars  into  the  said  mine."  On  each  of 
the  three  causes  of  action  relied  upon,  she 
demands  Jndgment  In  the  sum  of  $5,000  and 
costs  of  suit  The  answer  contains  a  gen- 
eral denial,  and  sets  up,  as  defmses,  tiie 
assumption  of  risk  and  contributory  negli- 
gence on  the  part  of  the  deceased,  and  the 
invaUdity  of  the  act  relied  upon,  known  as 
chapter  87,  Sesslim  Laws  of  1901,  proridlng 
for  a  right  of  action  for  Injuries  or  death 
resulting  from  the  negligence  of  a  fellow 
servant  or  coemidorfi.  All  ot  these  defenses 
are  denied  In  the  replication^  and  the  case 
was  tried  to  a  Jury,  which  found  for  the 
plaintiff  in  the  sum  of  ^,000,  and  upon  the 
verdict,  after  overruling  a  motion  for  a  new 
trial,  the  court  entered  Jud^nent  In  accord- 
ance therewith. 

There  are  numerous  errors  assigned,  64  in 
number,  ttiree  of  whidi  are  directed  to  an 
alleged  misconduct  of  counsel  In  the  exam- 
ination of  a  Juror  on  his  voir  dire,  fin  to 
the  admission  of  testimony  over  the  ohjec- 
tloni^  ot  counsel,  one  to  the  amendment  of 
the  complaint,  five  to  the  application  of  the 
law  and  the  weight  of  the  eridenoe,  and  the 
remainder  to  the  giving  and  refusing  of 
ln8tructi<w&  The  merits  of  the  appeal,  how- 
ever, rest,  in  onr  opinion,  iqkhi  the  suffi- 
ciency ot  the  evidence  ncelved  at  the  trial 
to  support  the  verdict  of  the  Jury  and  the 
Judgment  entered  thereon. 

(1]  The  undisputed  teatluKmy  shows  that 
the  slope  In  which  the  plalnttfl*s  huaband 
was  klUed  was  about  1,000  feet  long  and 
about  8  feet  wide  In  the  vicinity  of  the  acci- 
dent; and  that  all  the  cool  was  taken  trom 
tiie  mine  through  this  ^Ho^  in  tripe  ot  four 
cars  each.  The  rope  or  trip  rider,  Louis 
Evans,  received  the  trips  of  loaded  cars  at 
the  bottom  of  the  slope  and  rode  on  the 
ttmt  car  of  each  trip,  where  the  rope  was 
attached,  untU  the  trip  wonld  reach  the  sur- 
face^ where  it  was  received  by  the  men  on 
the  top  of  the  slope,  weighed,  dumped,  coo* 
pled  together  again  by  means  of  coupling 
pins,  and  made  into  a  trip  of  empties  to  be 
returned  to  the  mine  through  the  slope  when 
the  next  loaded  trip  should  reach  the  but* 
face.  When  the  loaded  trip  was  over  the 
knuckle,  or  safely  beyond  the  mouth  of  the 
slope,  the  trip  rider  would  detach  the  rope 
therefrom  and  attach  It  to  the  trip  of  emp- 
ties; and,  when  the  trip  of  empties  was 
ready  for  descent,  he  would  signal  the  engi- 
neer In  the  tipple  bouse  and  return  with 
it  into  the  mine.  Stephen  Gobo  was  em- 
ployed on  the  top  of  the  alope,  or  on  the 
tipple,  and  It  was  his  duty  to  receive  and 
prepare  the  empty  cars  for  descent  He  had 
been  111  with  typhoid  fever  for  a  time,  and 
commenced  or  resumed  his  duties  the  morn- 
ing ct  the  accident.   To  prevent  an  escape 


of  cars  down  the  Aope,  there  was  a  blodt 
bolted  to  a  plank  some  dlstanoe  from  the 
knuckle,  or  mouth  of  the  8l<a)e,  and  tbto 
block  was  placed  or  swung  across  the  rail 
or  track  while  the  empty  cars  were  being 
prepared  or  made  into  a  trip  for  descent, 
and,  when  the  descent  was  about  to  be 
made,  the  block  was  removed  from  the  rail 
or  track  and  the  cars  moved  to  the  mouth 
of  the  slope,  whenever  necessary,  by  the  trip 
rider  and  Gobo  until  they  acquired  suffi- 
cient momentum  to  descend.  At  the  time  of 
the  acddenC,  there  were  about  100  men  em- 
ployed In  the  mine,  and  all  generally  en- 
tered and  returned  to  their  places  ot  work 
through  the  slope.  Their  hours  were  from 
7:30  a.  m.  to  4  p.  m.,  and  one  trip  of  four 
cars  was  run  at  each  of  those  hours  Cor  the 
men  to  ride  Into  and  out  oC  the  mine.  Those 
trips  were  Insufficient  to  accommodate  all 
of  the  men,  and  therefore  some  of  them 
were  obliged  to  walk  op  and  down  the  slope, 
A  set  <tf  electric  wires  about  three  IniAes 
apart  was  strung  aloag  the  side  of  the 
slope  trom  the  bottom  thereof  to  the  tipple 
faause  (HI  the  surfftce,  by  whidi  any  person 
being  or  working  anywhere  oa  the  slope 
might  signal  the  enghieer  in  the  tipple  house 
by  making  a  circuit  with  a  short  piece  ot 
iron  or  metal,  which  the  employes  usually 
carried  with  them,  and  thus  suspend  the 
operation  of  the  slope  as  long  as  necessary. 
BegsEdlng  the  places  of  refuge  or  a^ty 
holes  in  the  skqiie,  ThomBa  Page,  the  pump- 
man at  the  mine,  a  witness  for  Oie  ptainUfl, 
testified  In  part  as  fbllows: 

"There  was  nothing  regular  about  any  sp^ 
fled  amount  of  manholes  up  and  down  the  slwe. 
There  was  a  hole  on  the  right-hand  side  of  the 
slope  about  60  feet  from  the  knuckle,  where 
they  used  to  pull  coal.  Down  where  the  sec- 
ond level  runs  off  to  the  left  there  is  a  bole 
you  might  get  Into,  but  there  is  a  track  la  there 
and  Che  ears  run.  26  or  SO  feet  below  there 
is  a  crosscut  leaves  a  little  place  for  a  man  to 
Jump  into ;  either  from  the  main  slope  or  on  the 
back  slope  to  the  track  on  the  main  slope  has 
been  graded  down  ao  you  bave  to  climb  up  from 
two  to  four  feet.  These  are  the  only  holes  on 
the  slope." 

In  this  remeet  he  does  not  bsnd  to  be  con- 
tradicted. In  fact,  his  seems  to  be  the  only 
testimony  elicited- by  either  party  regarding 
the  places  of  refuge  or  safety  holes  along 
Uie  slope.  He  turthw  tesUfled  that  the  slope 
"Is  about  a  7r9  slope  where  it  is  mechanical- 
ly dug,  and  it  goes  down,  to  where  it  takes 
the  first  pitch  down.  •  •  •  There  is  places 
where  you  could  probably  stand  like  this 
and  the  car  would  probably  pass  you  if  It  was 
on  the  track.  There  was  nothing  regular 
about  the  sl<^"  In  this  he  seems  to  be  con- 
tradicted by  H.  H.  Smith,  foreman  or  pit 
boss  at  the  mine,  a  witness  for  the  defendant, 
who  testified  that  the  slope  ranged  from  8 
to  20  feet  wide.  There  were  about  30  rol- 
lers along  the  entire  length  of  the  slope  to 
prevent  the  rope  from  dragging  on  the  ties 
and  ground,  and  the  average  life  of  each  rol- 
ler was  from  a  month  to  two  months,  so  that 
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oi  me  oeceasea  to  ao  any  "won  tnat  ne  naa 
to  do  about  tbe  mine,**  to  keep  tbe  slope  in 
which  he  was  killed  In  repair,  and  to  ex- 
amine, oil,  dean,  and  promptly  repair  or  re- 
place the  ndlers  when  lucessary.  No  other 
person  bad  charge  of  this  work.  He  was  a 
"handy  man"  or  graieral  repairman  about 
the  mine,  and  was  rery  competent  in  his 
work.  Concerning  his  presence  on  the  8l<9e 
at  the  time  of  the  accident  and  the  attending 
conditions,  Page,  above  named,  testified  in 
part  as  follows: 

"He  (Taylor)  was  under  the  saperTision  of 
the  boas.    Whatever  tbe  boss  told  him  to  do. 

*  *  *  He  seemed  to  be  attendlDg  to  tbe  slope 
and  doing  carpenter  vork  around  the  mine.  I 
was  what  tbey  call  the  'pumpman.*  Pumped 
tbe  water  and  laid  pipes  for  air  and  water. 

*  *  *  At  the  time  of  bis  death  I  was  on  a 
place  tbey  call  the  'first  level,'  just  off  to  the 
left  of  where  he  was  killed,  probablj  200  feet 
away  from  him.  I  went  immediately  to  the 
place.  Prior  to  the  day  of  this  accident  tbe  pit 
tKMH  (Mr.  H.  H.  Smith)  bad  sent  Mr.  Taylor 
to  build  me  a  little  shop  In  tbe  mine.  *  •  * 
I  didn't  have  a  shop  to  work  in,  and  I  called 
the  attention  of  the  idt  boss,  and  be  sent  Mr. 
Taylor  down  to  build  anytbiag  I  Instructed 
him  to  build;  so  I  told  him  what  I  would  like 
to  have,  and  be  set  about  doing  it  This  was 
the  day  prior  to  the  accident.  He  didn't  get 
It  finished  that  day.  Next  morning  when  we 
came  to  tbe  mine,  Mr.  Taylor  went  into  tbe 
mine  as  osuaL  He  went  ahead  of  tbe  men  and 
ahead  of  the  cars  to  oil  the  rollers  so  that  be 
would  not  be  on  the  slope  when  tbe  cars  was 
going  up  and  down.  *  •  *  Mr.  Taylor  come 
to  me  and  says :  *I  didn't  set  your  uiop  quite 
done,  but  I  will  finish  it  right  away  as  soon  as 
I  can.  I  am  ordered  to  go  up  on  tbe  slope 
'and  fix  a  roller,  but  as  soon  as  I  get  tbe  roller 
fixed  I  will  return  down  and  fix  your  l>encb, 
your  shop.*  Well,  Mr.  Taylor  bad  left  me  quite 
a  little  bit  Tbe  rope  rider  comes  into  tbe  mine 
and  says,  'Do  yon  know  where  old  man  Taylor 
is?'  I  says,  He  went  through  tbe  braddish 
to  go  up  tbe  back  slope.'  He  says:  'You  tell 
bim  if  tbat  roller  isn't  in  the  right  place  I  will 
move  it  when  I  come  back  next  tnp.  I  have 
orders  to  pat  it  off  there,  but  I  don't  know 
whether  I  got  it  in  tbe  right  place  or  not'  I 
says,  'Yon  will  find  him  on  tbe  slope.  I  think.' 
The  rope  rider  went  up  with  the  usual  trip. 
Mr.  Smith  come  tn  and  says:  'I  told  Taylor 
to  put  in  tbat  roller  on  tbe  slope.  Did  be  go 
to  do  it?*  I  says,  'I  think  he  did.'  The  roller 
was  right  close  to  what  we  call  the  first  knuckle 
down  in  the  mine.  1  should  say  that  from  this 
first  timber  down  to  the  roller  was  about  800 
feet  The  next  time  I  saw  Mr.  Taylor  he  was 
dead,  lying  by  a  switch  in  the  mine.  It  is  quite 
a  ways  below  this  roller  tbat  was  to  be  repair- 
ed; I  should  judge  from  100  to  126  feet.  I 
went  right  there.  I  was  tbe  first  one  tbat  went 
there  with  Sam  (deceased's  scm).  I  was  there 
with  Sam  first  He  was  lying  with  his  face 
in  towards  the  roof  and  bis  bands  like  this,  and 
bis  feet  lying  straight  back  under  bim  like  this 
way.  I  could  not  recognize  tbe  body.  Did  not 
know  whether  It  was  his  father  or  not  until 
after  the  son  found  bis  father's  watch.  I  came 
to  tbe  conclusion  tbat  it  must  be  his  father. 
The  car  was  on  the  other  side  of  the  track. 

*  •  •  This  accident  occurred  about  9  o'clock 
in  the  morning.  They  found  his  watch  stopped, 
but  I  don't  remember  the  hour.  •  *  *  t 
went  to  work  at  7  :80  that  morning.  I  bad  this 
talk  with  Mr.  'Taylor  In  the  mine  right  after  we 
got  on  tbe  bottom.  He  and  I  went  a  little  be< 
fore  the  men  In  order  for  bim  to  grease  the 


used  to  fill  his  lamp  with.  The  oU  bad  splat- 
tered on  the  coal  and  on  tbe  root  'The  bod/ 
mis  found  75  to  100  feet  below.  A  man  travef- 
IxV  around  in  the  mine  carried  his  keranr  be- 
cause It  carried  his  supply  of  olL  Mr.  Taylor 
carried  his  strapped  around  his  waist.  There 
was  a  broken  roller  on  tbe  Incline  about  300 
feet  from  the  top,  from  tbe  first  timber  in  tbe 
slope.  The  oil  on  roof  and  on  the  coal  was 
down  a  few  feet,  from  25  to  60  and  70  feet 
below  tbe  broken  roller.** 

The  car  refbired  to  by  Page  as  bdbig  im 
the  other  side  of  tbe  b-ack  fnHn  the  body  of 
the  deceased,  or,  in  tact;  the  car  Involved  In 
the  accident  complained  of,  was  the  first  of 
a  trip  of  four  cars  that  was  about  to  descend 
tbe  Bloipe  in  the  usual  manner  ot  operation. 
The  trip  was  attadied  to  the  r«pe  and  was 
being  moved  by  the  mm  on  me  tipple  to  the 
month  ot  ttu  slope  when  the  car  In  question 
escaped  and  ran  wUd  down  the  slope.  Mrs. 
Anna  Klouse,  an  eyewitness  to  the  escape 
of  the  car,  called  on  behalf  ot  the  plaintiff, 
testified  In  part  as  follows: 

"I  live  about  a  block  from  the  tipple  of  the 
mine,  right  back  of  tbe  tipple.  I  could  see  the 
tipple  from  my  house.  At  the  time  of  this  acci- 
dent, November  30tb,  1  was  standing  in  my 
kitchen  door.  I  could  see  the  loaded  cars  as 
they  came  up  and  the  empty  cars  as  they  went 
down.  I  could  see  them  push  them  in  the  place 
where  tbey  dumped  tbem,  but  1  could  not  see 
the  men  dump  the  care.  I  could  see  as  plain 
as  I  could  see  from  my  place,  where  they  pushed 
tbe  empty  cars  back  as  they  would  go  over  the 
knuckle  and  down  the  shaft  I  think  there 
were  three  men  on  the  tipple  at  that  time.  I 
saw  the  runaway  car  as  it  left  tbe  tipple  and 
went  down  tbe  shaft  I  was  looking  that  way 
at  tbe  time  when  It  broke  loose.  1  don't  think 
the  car  was  coupled.  There  were  four  empty 
cars  in  t^t  trip.  One  wont  down  the  slope— 
tbe  one  tbat  was  coupled  with  the  other  three 
cars.  The  men  put  their  back  up  against  the 
cars  to  push  them  over  tbe  knuckle.  Two  men 
{  were  there  at  tbat  time  pushii^  on  the  cars. 
Gobo  was  the  name  ot  one  of  tbe  men,  and 
Louis  Bvans  was  the  other.  •  *  «  When  I 
saw  this  empty  car— tills  runaway  car— I  went 
to  the  mouth  of  the  slope.  My  husbsnd  was 
down  to  tbe  blacksmith  shop  that  day.  He 
was  working  tbe  day  before.  The  empty  cars 
just  went  off  tbe  tipple  down  into  the  slope. 
It  was  all  that  I  seen  after  it  went  down  Uie 
slope;  all  any  one  seen,  I  guess.  When  I  got 
there,  Mr.  Evans,  he  had  went  down  to  see  tbe 
man  that  was  killed,  and  he  was  coming  back 
up  the  slope." 

On  cross-examinatloQ,  she  testified  as  fol- 
lows: 

"I  know  that  tbe  car  was  not  coupled  because 
it  didn't  make  any  noise  or  It  could  not  get 
away.  I  argue  that  because  It  could  not  have 
got  away  it  wasn't  coupled.  I  could  not  see 
from  my  place.  I  could  not  see  if  it  was  or  if 
it  was  Dot  I  could  not  see  whether  the  car 
broke  apart.  It  didn't  make  any  noise.  Tbe 
other  three  cars,  to  my  knowledge,  stood  where 
tbey  were.  They  didn't  go  down  the  slope  at 
tbe  time.  They  was  up  on  the  level  ready  to 
dump  over  when  this  other  car  went  down  the 
slope.  This  other  car  broke  loose.  I  don't 
think  those  other  cars  brdte  loose.  They  stood 
still— stopped  at  once." 

John  Post,  also  a  witness  for  tike  lOatntlff, 
testified  In  part  as  follows: 

"I  was  blacksmith  at  tbe  mine.  I  was  on  thr 
outside  of  tbe  blacksmith  sh<9  when  tbe  car 
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vent  down.  I  was  standinc  ftbont  15  to  18 
fMt  away  from  the  track.    The  ear  paaaed 

right  by  me.  The  loaded  car  come  np  as  I 
stayed  there.  I  web  standing  on  the  west  aide 
of  the  slope.  The  blackBmith  shop  ia  on  the 
weat  aide,  aoont  2D  feet  away  from  the  atope, 
and  I  atood  on  ttw  front  of  the  blacksmith  ahop, 
and,  as  the  car  passed  me  here,  I  been  about  15 
or  18  feet  away  from  the  slope.  Q.  •  *  • 
Ton  gaid  that  Lonis  Erans  hollered  to  the  man, 
'Are  yon  ready?*  A.  Tea,  sir;  'Beady.'  Q. 
What  did  the  man  say?  A  The  man  says, 
'Yes.'  So  he  took  the  block  out,  and  Loufe 
Evans  got  behind  them  empty  cars.  He  ts  the 
rope  rider,  and  another  fellow  helped  pn^ng 
them  ^ut  two  feet,  and  then  the  front  car 
went  off,  and  Che  rope  rider  went  down  and 
stopped  the  empty  cara  from  going  down,  and 
he  followed  right  into  the  slope.  I  can't  tell 
yon  whether  that  car  was  coupled  or  not.  The 
(onr  cars  is  right  there  and  m  is  around  them 
cars,  i  see  him  around  them  cara  when  they 
stay  there,  and  I  can't  aay  as  he  coupled  them 
or  not  The  front  ear  ran  off.  If  it  bad  been 
coupled,  it  wotdd  not  have  run  off." 

Croahezamlnation : 

**  •  •  *  Louifl  Erans  and  Stephen  Gobo 
were  both  together,  at  the  ton.  Gobo  paahed 
the  block  oot.  Gobo  hollered  down,  'Is  every- 
thing all  right?*  He  took  the  chain  down  from 
the  loaded  cars.  He  threw  the  chain  down, 
about  two  feet,  and  then  Louie  Erans  jnmped 
down,  and  coupled  tiw  four  empties,  and  then 
he  hollered  at  uiat  man,  tf  he  is  ready.  I  seen 
him  going  between  the  cars ;  I  can't  say  that  be 
coupled  them.  I  know  that  threfl  were  coupled, 
because  they  atood  after  the  accident.  He  stop- 
ped the  enrincw  away  as  the  front  car 
nm  off.  • 

Accidents  of  this  kind  had  prerlonsly  hap- 
pened CD  the  Blope,  and  the  dangers  of  b^g 
or  working  on  the  slope  were  well  known  to 
the  deceased  and  other  employfe;  but  it  was 
testified  to  by  witnesses  for  the  plalntifr  that 
the  men  contlnned  to  assnme  the  risks  upon 
the  promises  of  ttie  officials  of  the  oompany 
to  improve  conditions  and  to  make  the  neces- 
saiy  improvements  to  avoid  the  dangers  com- 
plained of.  Hie  witnesses  referred  to  are 
Mr.  Frank  Smith  and  Mr.  Percy  Brlllheart, 
who  testified  that  they,  as  representatives  of 
the  nnion,  discussed  the  dangers  compMilned 
of  with  Mr.  H.  H.  Smith,  foreman,  and  Mr. 
John  Webb,  superintendent  of  the  mine,  and 
Mr.  Watson,  general  manager  of  the  com- 
pany. Mr.  Webb,  however,  testified,  as  a 
witness  for  the  company,  that  he  never  ^d 
any  conversations  with  the  witnesses  named, 
except  as  to  man-cars  and  a  manway.  Webb 
and  Smith  both  testified  that  general  In- 
structions were  given  that  no  one  was  allow- 
ed to  travel  the  slope  during  working  hours, 
and  that,  prior  to  the  accident,  written  no- 
ticea  to  the  same  effect  were  posted;  but 
at  least  four  witnesses  for  the  plaintiff  tes- 
ttfled  that  no  such  notices  were  posted  until 
after  the  accident,  and  even  Webb  and  Smith 
contradicted  each  other  as  to  the  place  where 
said  notices  were  posted,  Smith  testifying 
that  they  were  posted  on  the  side  of  the 
slope,  and  Webb  testifying  that  they  were 
posted  on  the  front  of  the  slope.  Smith  de- 
nied having  instructed  Taylor  to  repair  any 
rollers  the  morning  of  the  accident,  or  hav- 
ing talked  to  Page  about  Taylor  repairing 


tlM  MUD^  as  tMtlfled  to  hf  Pave.  Paca  tartl- 
fled  tint  Ida  dtittea  required  blm  to  be  on  the 
slope  at  almoBt  all  honra  of  the  day;  bat 
Smith  contzadlcts  him  In  this  respectt  as 
foUowa: 

"I  dcmt  know  irtiat  favudBcas  Mir.  Page  had 
at  any  time  on  that  slope.  Not  in  reference  to 
doing  any  work  on  that  slope  that  I  know  of. 
There  was  nothing  there  for  him  to  do  in  any 
way,  shape,  or  manner.  •  •  *  Page  hadn't 
any  work  on  tte  at  any  thBM  Mr.  Page 
had  no  instructions  to  go  back  and  forth;  he 
could  order  his  pipe  or  soppUei  brought  down 
by  the  trip  rider.''^ 

He  (Smith),  however,  appears  to  be  In  turn 
contradicted  by  Webb,  whose  testimony  In 
the  matter  Is  abstracted  as  follows: 

"Q.  Now,  Mr.  Page  was  your  pumpman  T 
A,  Yes,  sir.  •  •  •  Q.  Don't  that  pipe  line 
go  out  tills  alope  wbm  yoa  haul  the  coal?  A. 
No,  part  of  tu  way,  and  part  of  the  way  on 
the  old  slope.  Q.  It  comes  part  of  the  way  on 
the  alope  where  vou  haul  the  coal?  A.  Tea. 
sir.  Q.  If  tiiat  pipe  got  out  of  wder,  Page  bad 
to  go  up  there  and  nz  it?   A.  Yes,  sir;  sure. 

3.  And  in  doing  that  he  bad  to  go  upon  the 
ope?  A.  If  he  fixed  the  pipe;  yes.  sir.  Q. 
Now,  practically,  that  was  the  sole  and  only 
duty  that  Mr.  Page  had,  was  to  take  care  of 
the  pump  and  pipe  line?  A.  No,  he  had  more 
than  that  He  bad  to  look  after  the  air  pipes, 
and  everything  like  that  Q.  Did  the  air  pipes 
go  op  and  down  the  slope?  A.  Yes,  sir;  the 
main  air  iripes.  Q.  So.  if  he  had  any  trouble 
with  those  main  air  pipes,  he  had  to  go  on  the 
slope?  A.  Sure.  Q.  He  had  to  in  working 
hours?  A.  Well,  I  never  seen  him.  Q.  It 
wasn't  what  you  saw?  A.  Yea,  sir;  yes.  Q.  If 
he  had  to  repair  those  things  duriiie  work  hours, 
he  had  to  go  on  the  slope,  whether  yon  saw 
him  or  not?  A.  ,Ye8,  sir.  Q.  Now,  if  Mr.  Tay- 
lor wanted  to  repair  rollers,  be  had  to  go  on  tfae 
slope  in  working  hours  to  do  it?  A.  He  liad. 
Q,  Whether  you  saw  him  or  not?  A.  Yea,  sir; 
whether  I  saw  him  or  not  Q.  And  be  kept  the 
rollers  in  repair?   A.  Yea,  ur." 

Under  the  foregoing  condition  of  the  rec- 
ord, we  apprehend  that  It  would  be  rather 
diflkmlt  to  oisanize  an  Impartial  jury  that 
would  not  find  the  defendant  goUty  of  negU- 
genee,  and  especially  in  allowing  the  run- 
away car  to  escape  from  the  tipple. 

"la  actions  of  this  character  it  is  not  neces- 
sary to  show  by  eyewitnesses  that  the  deceased 
came  to  his  death  because  of  negligence  on  the 
part  of  tfae  defendant  and  freedom  from  negli- 
gence by  the  deoeaaad.  These  matters  may  be 
proven  by  showing  circumstances  from  which 
thetr  existence  may  fairly  and  lofdcaOy  be  in- 
ferred." HotchkisB  Mt  M.  &  R.  Go.  r.  Bmner, 
42  Colo.  SOS,  308,  94  Pac.  881,  382. 

[2)  The  Jury  fosnd  the  Issues  for  the 
plaintiff  on  somewhat  conflicting  evidence, 
and  such  a-  finding  is  binding  on  this  court 
3ig  Five  T.  O.  R.  Si  T.  Oo.  v.  Johnson,  44 
Oolo.  240,  241.  99  Pac.  68. 

We  have  examined  the  numerous  assign- 
ments of  error,  including  those  directed  to 
Improper  testimony  and  to  the  iustmctlons, 
and  find  none  of  them  sufficiently  seiloui  to 
warrant  a  reversal  of  the  JudgmeiU. 

[3]  Defendant's  assignments  of  error  1, 
2,  and  8,  urging  the  mlsoondnct  of  plaintUTs 
connsel  (appearing  at  the  trial  in  the  district 
court,  but  not  upon  this  review)  wherein  the 
Juror  Tobias,  f>D  his  voir  dire  examination, 
was  asked,  "Do  you  know  Mr.  Felker  or  Mr. 
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DicUnsOD,  who  represent  the  Ocean  Insur- 
ance  GDmpany  In  this  case?"  have  glTtti  the 
court  serious  concern.  The  assumption  of 
counsel  that  Bieaera.  Felker  and  DlcUnsra 
represented  the  Ocean  Insurance  Company  in 
the  case  iras  voluntary  and  witiuut  any  Jus- 
ttflable  excuse.  There  waa  no  evidence  what- 
ever to  support  the  assumption,  and  the 
court  must  conclude  that  the  purpose  of 
counsel  was  an  endeavor  to  prejudice  the 
minds  of  the  Jury  by  informlns  them  that 
the  Ocean  Insurance  Company  had  obligated 
itself  to  pay  the  damages  sustained,  and  that 
a  Judgment  against  the  defendant  would  be 
without  Injury  to  it  Such  conduct  waa  not 
ethical,  and  was  very  reprehensible. 

If  a  controlling  question  of  fact  in  this 
case  rested  upon  evidence  that  was  quite 
equally  balanced,  or  If  the  condition  of  the 
evidence  was  such  as  to  make  it  probable 
that  audi  extraneous  matter  wielded  a  con- 
trolling Influence  over  the  minds  of  the  Ju- 
rors then  It  would  be  the  duty  of  the  court  to 
reverse  the  judgment  In  Coe  v.  Van  Why, 
3S  Colo.  315,  321,  80  Paa  894.  3  Ann.  Cas. 
552,  the  Supreme  Court  held  It  error  for 
counsel,  without  any  evidence  upon  which  to 
base  his  statement,  to  comment  In  his  argu- 
ment to  the  Jury  upon  the  custom  of  mining 
companies  to  protect  themselves  against  lia- 
bility on  account  of  injuries  to  their  em- 
ployes by  taking  out  insurance,  in  Insurance 
companies,  against  such  liabilities.  It  was 
also  held  in  the  same  case  that  the  error  was 
not  cured  by  an  Instruction  from  the  court 
to  disregard  the  comments  of  counsel.  How- 
ever, in  that  case,  the  court  said  there  were 
several  closely  contested  questltms  ot  fact 
and  that  there  had  been  one  mlBtria)  of  the 
cause.  In  l^ner  v.  Harper,  82  Oolo.  166, 
166,  79  Fac.  404,  when  the  Jurors  were  being 
impaneled,  counsel  for  the  plaintlfl  stated  to 
them  that  an  Insurance  company  was  the  teal 
party  In  Interest.  The  Suitreme  Court  held 
that  the  great  weight  of  the  evidoice  fitvored 
the  plaintiff  and  showed  afflrmaUvely  that 
the  defendants  were  not  injured  by  such 
statement,  and  that  it  appeared  from  the 
record  that  there  were  no  idose  questions  of 
fact  in  the  case. 

From  the  state  of  the  record  in  the  instant 
case,  it  may  well  be  said  that  the  evidence  Is 
such  that,  in  all  probability,  the  same  verdict 
would  have  been  returned  by  the  Jury  had 
counsel  not  been  guilty  of  the  reprehensible 
conduct  of  asserting,  by  Inference  at  least 
to  the  panel  of  jurors  on  a  voir  dire  exam- 
ination, that  counsel  for  defendant  represent- 
ed the  Oeeau  Insurance  Company,  and  there- 
fore It  may  be  logically  said  that  in  this  case 
It  affirmatively  appears  from  the  record  that 
the  verdict  was  not  the  result  of  the  miscon- 
duct of  counsel,  but  Is  sustained  by  sufBdent 
evidence,  and  the  Judgment  Is  therefore  af- 
firmed. 

Affirmed. 


I  HURLBtFT,  J.  (dlssentlns.)  Uy  dissent 
to  the  majorl^  <vdnion  is  based  solely  upon  a 
conviction  .that  U  la  in  direct  conflict  with 
the  prior  decisions  of  our  Supreme  Court. 

The  interrogatory  propounded  to  the  Juror 
upon  his  voir  dire,  and  upon  which  the  valid* 
ity  of  the  Judgment  hinges,  waa  as  foUom: 
"Q.  Do  you  know  Mr.  Felker  or  Mr.  Dickin- 
son, who  xepresokt  the  Ocean  Insoranoe 
Company  in  this  case?"  The  question  was 
promptly  objected  to,  but  tSie  objection  was 
not  ex^dtly  sustained  by  tlie  court  The 
form  of  the  Interrogatoiy  in  no  way  tended 
to  elicit  from  the  Juror  any  informatloD  or 
lEuowledge  which  might  be  a  posslUe  guide 
to  plaintiff  in  the  exercise  of  a  peremptory 
challenge  or  one  for  cause.  There  waa  no  Is- 
sue formed  by  tbe  pleadings  which  would 
permit  of  any  evidence  tending  to  establish 
the  fact  that  either  Mr.  Felker  or  Bfr.  Dick- 
inson was  acting  as  oounael  for  the  Ocean 
Insurance  Company  In  the  action  being  tried 
by  the  court  The  form  of  the  question  pre- 
cludes any  assumption  that  the  interrogatory 
was  made  in  good  faith  or  for  any  oQmt  pur- 
pose than  to  directly  prejudice  the  ndnds  of 
the  Jury  against  the  defendant  But  one  mo- 
tive could  have  actuated  the  Intwrogatory  in 
question,  namely,  to  thereby  communicate 
knowledge  to  the  venireman  interrogated,  as 
well  as  all  otbw  prospective  Jurors  present 
that  the  Ocean  Insurauce  Company  was  In- 
terested in  the  case  and  would  have  to  re- 
spond to  any  Judgment  that  might  be  rendex- 
ed  against  defendant;  in  other  words,  that 
the  Parkdale  Fuel  Company  was  oidy  the 
nominal  defendant  while  the  Insurance  com- 
pany was  the  real  defendant  in  interest  The 
commanding  issue  In  the  case  to  be  tried  by 
the  Jury  was  as  to  whether  or  not  the  de- 
fmdant  had  been  guilty  ot  negllg«ice  in  caus* 
Ing  the  death  of  plalntHTs  husband.  The 
record  shows  that  the  widow  and  childreo 
of  deceased  were  vt&eeat  at  the  trial  and  tes- 
tified. This  fact  of  Itself  would  have  a  tend^i- 
cy  to  enlist  the  symiiathy  of  the  Jury  for  the 
misfortune  overtaking  the  widow  and  orphans 
through  the  deplorable  death  of  their  pro- 
tector.  Under  these  circumstances,  common 
Justice  required  that  defendant  be  accorded 
a  fair  and  Impartial  trial  of  the  Issues,  with- 
out the  interpolation  of  any  Inadmissible  mat- 
ters which  would  tend  to  prejudice  its  rights. 
Can  it  be  said  with  evm  reasonable  certainty 
that  defendant  could  hope  for  an  unbiased 
and  dispassionate  consideration  by  the  Jury 
of  the  question  of  negligence,  as  between  It- 
self and  plaintiff,  if  the  Jury  believed,  and 
bad  good  reason  to  believe,  that  no  verdict 
which  tb^  would  render  In  favor  of  plaintiff 
would  In  the  slightest  degree  affect  the  Park- 
dale  l!^el  Company,  but  any  judgment  found- 
ed thereon  would  have  to  be  paid  by  oue  of 
the  great  insurance  companies  of  the  conn- 
try? 

The  cose  of  Coe  et  al.  v.  Van  Why,  33  Colo. 
315,  80  Faa  884,  8  Ann.  Cas.  SQ2,  was  a 
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sonal  Injnry  acUon  vbwelB  plaintifrs  conn- 
sel,  in  bla  orgumeitt  to  the  jury,  commeDted 
on  tlie  custom  of  mlnine  companies,  In  pio- 
tectlng  th«nselvea  against  llabUlty  on  ac- 
count of  InJoTiei  to  their  employfis  by  taUns 
ont  Insurance ;  then  bdng  no  isane  iip<Hi  the 
matter.  Ifae  trial  court  Immediately  admon- 
ished counsel  and  Instructed  the  Jury  to  dis- 
regard such  statement,  and  not  to  consider  it 
for  any  purpose.  The  Suprone  Court,  bow- 
ever,  held  that  such  admonition  and  Inatrue- 
tl<«  did  not  cure  the  error,  saying: 

"We  are  Batisfied  that  the  untavoraMe  imprss- 
flion  on  the  minds  of  the  jury  vas  not  removed 
by  the  direction  of  the  court  to  disregard  the 
statement.  Counsel  knew  when  he  made  it  that 
it  wag  improper  and  reprehenBible,  and  it  Ib 
fair  to  presume  that  be  would  not  have  done  so, 
had  he  not  aapposed  that  some  advantage  to  bis 
client  would  thereby  be  gained.  In  such  cases 
counsel  who  thus  seeks  to  obtain  that  result 
takes  apoQ  himself  the  risk  of  losing  what  he 
hopes  to  secure.  The  following,  among  other 
cases,  are  authority  for  the  reversal  of  the  judg< 
ment  for  such  conduct  of  counsel"— citing  cases. 

In  the  Instant  case  the  trial  court  not  only 
failed  to  clearly  sustain  the  objection  or 
reprimand  plalntUTs  counsel  for  propounding 
the  Interrogatory  in  question,  but  it  in  no 
way  admonished  the  Jury  at  that  time  or 
subsequently  that  the  Interrogatory  was  im- 
pr<^r  and  that  they  should  disr^ard  the 
same  for  any  purpose  in  deliberating  upon 
their  verdict  By  failing  to  do  so.  I  think 
the  court  was  remiss  in  Its  duty,  and  its 
alienee  In  that  b^alf  emphasizes  the  error 
and  prejudice  suffered  by  defendant  there- 
by. It  must  be  apparent  from  what  has  Just 
been  said  that  the  error  committed  was 
more  a^ravated  than  In  the  Goe  Gasa  The 
trial  court  had  four  opportunitleB  (emanat- 
ing from  motions  made  by  defendant's  coun- 
sel) to  discharge  the  Jury  and  grant  a  con- 
tinuance or  new  trial ;  the  first  of  said  mo- 
tions being  made  while  the  Jury  were  being 
impaneled,  the  second  at  the  close  of  plaln- 
tUTs testimony,  the  third  at  the  close  of  the 
trial,  and  the  fourth  in  the  hearing  upon 
motion  for  new  trial.  In  each  Instance  the 
court  denied  the  motion. 

Vindicator  Con,  C.  M.  Co.  t.  Flrstbrook,  36 
Colo.  498,  80  Pac.  313,  10  Ann.  Gas.  1108, 
was  another  personal  injury  case,  In  which 
the  Tenlremen,  being  examined  upon  their 
Tolr  dire,  were  asked,  over  objection,  if  they 
were  Interested  as  agents  or  otherwise,  or 
ever  had  been  interested.  In  the  Frankfort 
Marine  Accident  A  Plate  Glass  Insurance 
Company ;  no  such  Issue  being  Involved.  The 
Supreme  Court  decided  that  the  questions 
were  proper,  but  adhered  to  and  rea£Brmed 
tn  no  uncertain  language  the  doctrine  laid 
down  In  the  Coe  v.  Van  Why  Case,  saying: 

"In  the  selection  of  jurors  coonsel  are  al- 
lowed conriderable  latitude  not  only  for  the  pur- 
pose of  asoertainlng  whether  grounds  exist  for 
challenges  for  cause,  bnt,  also,  for  the  purpose 
of  intelligently  exerdsing  peremptory  chal- 
lenges. Such  questions  are  for  the  purpose  of 
eliciting  informatioB  from,  and  not  Imparting 
it  to,  the  jurors.  They  are  not  barred,  however, 
thoiwi  directed  to  matters  not  in  issust  pro- 


vided It  appears  they  are  pertlDmt,  are  made  in 
good  faith,  and  for  the  punwee  of  excluding 
from  the  panel  partial  or  prejudiced  peraoos,  or 
those  who.  by  reason  of  intereat  in  the  result, 
would  be  incompetent.  *  *  *  In  annonncing 
this  rale,  we  would  not  be  understood  as  de- 
parting in  the  sli^test  degree  from  the  salutary 
one  announced  in  Coe  v.  Van  Why,  33  Colo. 
816  [80  Paa  894,  3  Ann.  Gas.  6521,  where  it 
appeared  tlmt  the  statement  of  counsel  iu  argu- 
ment that  the  defendant  was  insnred  in  an  em- 
ployers* liability  company  was  made  for  the 
purpose  of  prejudicing  and  influencing  the  jury 
In  favor  of  the  plaintiff,  and  not  to  elicit  in- 
fomatlon  toucblns  their  ranapetency  ixi  sit  as 
Jurors  in  the  eaae." 

In  Baiten  v.  Oriffln,  47  Oolo.  669,  3U»  Pac. 
171,  Supreme  Ooart  again  empha^ied  the 
same  doctrine.  It  appears  that  the  trial 
court  admitted,  over  objectlcm,  the  foUovplng 
question  and  answer.  Tlx.: 

"Q.  If  yon  should  lose  this  case,  Mr.  Kartell, 
you  would  look  to  the  bondsmm  to  settle  with 
yon   for   any   damage  you  would  sustain? 

•  •   •  A.  I  surely  would." 

This  ruling  of  the  court  was  pressed  as 
reversible  error  in  ttie  Supreme  Court  The 

court  said: 

"There  was  no  such  issue  in  the  case,  and  it 
was  clearly  error  to  overrule  the  objection  made. 

*  *  *  As  waa  said  iu  substance  in  Goe  v. 

Van  Why.  33  Golo.  816  [80  Pac  894,  8  Ann. 
Gas.  552],  In  such  case  counsel  who  thus  seeks 
to  obtain  an  advantage  for  his  client  takes  up- 
on himself  the  risk  of  losing  what  be  hopes  to 
secure.  Gaaes  should  he  tried  before  a  jury  on 
competent  testimony.  The  rights  of  utigiEUits 
can  only  be  preserved  by  adhering  to  this  rule, 
and  when  a  party  to  an  action  insists  on  get- 
ting before  a  jory  testimony  which  Is  incompe- 
tent and  Is  intended  to  prejudice  the  rights  of 
his  adversary,  be  does  so  at  bis  peril,  when,  as 
in  the  case  at  bar,  the  testimony  on  the  issues 
made  by  the  pleadings  is  conflicting,  or  is  of 
that  character  that  different  conclusions  of 
fact  might  be  deduced  therefrom." 

From  the  three  decisions  last  cited  it  seems 
to  be  settled  in  this  Jurisdiction  that  in 
cases  of  this  kind  it  Is  reversible  error  to 
propound  to  veniremen  such  questions  as  we 
are  now  considering,  when  the  matter  inquir- 
ed of  Is  not  in  issue,  and  It  appears  to  be 
equally  prejudicial  whether  the  obJectlooaMe 
information  Imparted  to  the  Jury  In  evi- 
dent bad  faith  reached  it  by  interrogating 
veniremen,  addressing  the  Jury,  or  examin- 
ing witnesses. 

As  I  analyze  the  Coe  Case,  It  Is  decisive 
of  this  appeal  In  favor  of  appellant  upon  the 
first  three  assignments  of  error.  That  case 
Is  rendered  more  emphatic  as  authority  upon 
the  point  by  reason  of  Its  being  cited  and 
followed  in  the  subsquent  cases  to  which  I 
have  alluded.  These  cases  are  binding  upon 
this  court  and  there  Is  nothing  left  for  it 
to  do  but  follow  the  rule  there  laid  down. 
The  general  sitoatlon,  as-  to  facta  and  cir- 
cumstances in  the  Instant  case,  as  I  under- 
stand It,  appears  to  be  not  substantially  dif- 
ferent from  that  of  the  cases  dted.  We 
ou^t  not  to  disregard  the  supreme  authority. 
Our  Supreme  Court  Is  far  from  being  alone 
In  the  rule  it  has  adopted.  On  the  contrary. 
It  Is  supported  by  a  multitude  of  authorities 
vt  high  standing,  aa  the  following  list  will 
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Slegel-Cooper  Co.,  131  App.  Dlv.  747,  116 
N.  T.  Supp.  90 ;  Manlgold  Co.  v.  Black  River 
Traction  Co.,  81  App.  Dlv.  381,  80  N.  Y. 
Supp.  861 ;  Donnelly  t.  Tounglove  Lumber 
Co.,  140  App.  DlT.  846,  125  N.  T.  Supp.  689 ; 
Sawyer  t.  Arnold  Sboe  Co.,  90  Me.  869,  38 
Atl.  333;  Emery  Dry  Goods  Co.  T.  De  Hart, 
130  lU.  App.  244 ;  HolUs  v.  C-  S.  Glass  Co., 
220  Fa.  49,  69  Atl.  S5;  Kentucky  W.  Mfg. 
Co.  V.  Duganlcs  (Ky.)  113  S.  W.  128. 

There  appears  to  be  an  exception  to  tlie 
rale  stated  In  the  Coe  Case,  which  Is  that, 
Botwltbstandlng  the  error  germinated  by 
counsel's  mlscondnct,  if  there  are  no  close 
questions  of  fact,  and  the  record  affirmatively 
shows  that  the  same  was  not  prejudicial  to 
defendant,  such  error  wUI  not  work  a  rever- 
sal. In  recognition  of  the  exceptl<ai  the  case 
of  Tanner  v.  Barper,  32  Cola  158.  75  Pac. 
404,  may  be  dte^.  That  wag  a  personal  In- 
jury case  In  which  plalndlTs  counsel  told  the 
Jury,  while  It  was  being  Impaneled,  that  a 
certain  insarance  company  was  the  real  par- 
ty In  Interest,  to  which  objection  was  made 
and  aostalned;  the  court  telling  the  Jury 
that  they  should  disregard  counsel's  remaib. 
The  Stvrwue  Court  held  that  sodi  statement 
was  not  rerersible  error,  provided  tbe  record 
afllrmatively  showed  that  defendant  was  not 
prejudiced  thereby,  and  proceeded  to  say 
that: 

"ni«  great  weight  of  the  testimony  on  the 
question  of  the  negligence  of  defendants  in 
constructing  the  track,  and  also  on  the  subject 
of  the  alleged  contributory  negligence  of  the 
plaintUf,  was  overwhdmlngly  in  favor  of  the 
latter.  •  •  *  So  it  appears  from  the  record 
that  there  were  no  close  questions  of  fact  in 
the  determination  of  which  the  jary  might  have 
been  unconsciously  Influenced  by  the  considera- 
tion of  extraneous  and  improper  matter." 

Comparing  that  case,  as  to  Issues  of  fact 
and  proofs,  with  the  one  before  us,  I  find  the 
situation  is  entirely  different.  I  do  not  think 
It  can  be  fairly  said  in  the  case  at  bar  that 
there  are  no  close  questions  of  fact  Involved. 
On  the  contrary,  It  seems  that  all  the  materi- 
al Issues  being  tried  were  sharply  contested. 
There  was  sufficient  evidence  to  have  well 
sustained  a  verdict  for  defendant,  had  the 
jury  so  found.  On  the  question  of  negligence 
and  contributory  negligence  the  testimony  on 
the  part  of  defendant  shows  that  deceased 
was  positively  instructed  by  Webb,  the  man- 
ager of  the  mine,  to  not  go  Into  the  incline  at 
any  time  during  working  hours,  and  that  for 
weeks  prior  to  and  at  the  time  of  the  acci- 
dent printed  or  wi^Itten  notices  to  that  effect 
were  posted  at  the  portal  of  the  incline,  easily 
observable  by  all  persons  entering  the  sama 
On  the  other  band,  plaintiffs  testimony  tends 
to  show  that  no  snch  notice  was  posted,  and 
further  that  Webb  told  deceased  to  go  into 
the  incline  at  the  time  he  did  and  fix  the  roll. 
Webb  denied  that  he  ever  gave  deceased  any 


pllances  and  switches  of  a  different  character 
from  those  In  use,  we  have  the  same  situa- 
tion; plaintUTs  evidence  lowing  that  de- 
fendant had  promised  to  do  so,  and  defend- 
ant's evidenoe  showing  that  no  such  promise 
was  made.  Here  again  was  an  issue  that 
was  a  close  question  of  fact  Again,  de- . 
fendant  strenuously  contended  at  the  trial, 
and  so  contends  on  tbls  appeal,  that  there 
Is  not  sufficient  evidence  to  show  that  Gobo 
failed  to  couple  the  car  or  failed  to  do  his 
duty  in  seeing  that  the  car  did  not  escape  as 
a  wild  car.  There  were  other  material  Issues 
of  fact  before  the  Jury  which  were  contro- 
verted. I  think  It  clearly  appears  from  the 
record  that  the  evidence  on  all  material  is- 
sues of  faqt  was  in  sharp  conflict,  and  for 
that  reason  it  Is  readily  distinguishable  from 
the  Tanner  Case.  It  cannot  be  reascmably 
said  here,  as  In  that  case,  that: 

"The  great  weight  of  the  testimony  on  the 
question  of  the  UMligence  of  defendants, 
*  *  *  of  the  alleged  contrlbutoiy  negligence 
of  the  plalntilf,  was  overwfaelmii^ly  In  favor  of 
the  latter." 

The  most  that  can  be  fairly  contended  by 
either  party  Is  that  the  evidence  was  about 
equally  balanced  on  these  issues.  The  Tan- 
ner Case  preceded  the  Coe  Case,  and  the  Su- 
preme Court  had  the  former  before  It  when 
it  announced  the  rule  stated  In  the  latter. 

I  ttilnk  the  Judgment  should  be  reversed 
and  cause  remanded. 


8TATB  T.  GONZALES  et  aL   (So.  1680.) 

(Supreme  Court  of  New  Mexico.   Nov.  28, 
1914.) 

(BvOahut  by  ihe  OovrtJ 

1.  GanaHAi.  Law  (|  1038*)— Afpeai^Fbes- 
EHTATion  BELOw-^HsrancnoKS. 

It  is  weU  settled  in  this  jurisdiction  that 
a  party,  who  intends  to  assign  error  upon  an  in- 
struction givjen  by  the  court  oi  its  own  motion, 
or  upon  request  of  the  adverse  party,  must  ei- 
ther tender  to  the  court  an  instruction  which 
correctly  states  the  law,  and  exCQrt  to  die  re- 
fusal to  give  such  instruction,  or  he  must,  by 
his  exception  to  the  proposed  instruction,  call 
the  attention  of  the  trial  court  specifically  to 
the  error  In  the  Instruction  proposed  to  be  giv- 
en, In  order  that  the  instruction  may  be  coiv 
rected  and  the  error  avoided. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2646;  Dec  Dig.  8  1038.*] 

2.  CaiMnrAi.  Law  (S  1169*)  — Appeal- Vsb- 
DicT— Evidence. 

Ordinarily  the  verdict  of  a  jury  will  not 
be  disturbed  m  the  appellate  court  when  It  Is 
supported  by  any  sabsUntlal  evidenoe. 

[Ed.  Note.— For  other  cases,  see  CMoolnal 
Lew,  Cant.  Dig.  »  8074-Soi3;  Dee.  Dig.  S 
U59.*] 

3.  CannNAi.  Law  (I  417*)— I^olabaxxohb  ov 

Thibd  Pebsons— Res  Qmstm. 

Declarations  of  a  par^,  other  than  the  de- 
fendant, which  formed  no  part  of  the  res  gestae, 
are  not  admissible  in  evidence  in  behalf  of  the 
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(Ed.  Note.— For  other  caaeB,  see  Crlmiiial 
Law,  Cent  Dig.  |$  900-967;  Dec.  Dlr  I  417*] 

4.  Cbiuinaz.  Law  (|  989*)  —  New  Tbiai,  — 

NtWLT  DiBCOTBRED  EriDEIfCE. 

Where  a  part;  asks  for  a  new  trial  on  the 
groond  of  newl;  diacoTered  endence,  he  moat 
allow  that  BQch  eridenoe  could  not  have  been 
dbcorered  prior  to  the  trial  bj  the  exercise  of 
dae  diligence. 

[Ed.  Note.— VVr  other  eaaea,  see  Oriminal 
Law,  CenL  Dig.  U  2318-S828;  Dee.  Dig.  | 
938.*] 

Appeal  from  District  Court,  Oluins  Gonn- 
trt  Jobn  T.  MeClnre,  Judges 

Jeens  Gonzales  and  others  wen  oonTicted 
of  dlschai^g  8  pistol  within  tbe  limits  of 
a  settlement,  and  appeal.  Afflrmed. 

O.  O.  Aakren  and  J.  C.  Gilbert,  both  of 
Boswell,  for  appellants.  Ira  L.  Orimsbaw, 
Asst  Atty.  Gea.,  tor  tbe  State. 

ROBERTS,  C.  J,  Appellantfl  were  tried 
and  convicted  of  discharging  a 'pistol  within 
the  limits  of  a  settlement  In  Chaves  county. 
Error  Is  predicated  on  three  grounds,  which 
may  be  stated  as  follows:  (1)  The  court  err- 
ed in  giving  Instruction  No.  10  to  the  Jury. 

(2)  The  verdict  is  contrary  to  the  evidence. 

(3)  A  new  trial  should  have  been  granted  on 
the  ground  of  newly  discovered  evidence. 

By  the  tenth  Instruction  the  court  under- 
took to  define  "reasonable  doubt"  The  de- 
fendants excepted  to  this  Instruction  In  the 
following  language: 

"Defendants  except  to  instruction  numbered 
10  for  the  reason  that  the  same  does  not  clearly, 
cimcisely,  and  aoenrately  state  the  law  in  dfr> 
fining  reasonable  doubt ;  that  said  inatroction  Is 
ambiguous,  misleading,  and  contrary  to  law." 

[1]  It  Is  well  setUed.ln  this  Jurisdiction 
that  a  party  who  intends  to  assign  error 
upon  an  instruction  given  by  the  court  of 
its  own  motion,  or  upon  request  of  the  ad- 
verse party,  must  either  tender  to  the  court 
an  instruction  which  correctly  states  tbe 
law  (Territory  v.  Gonzales,  11  N.  M.  301,  68 
Pac.  925;  Territory  v.  Leslie,  15  N.  M.  240, 
106  Pac  378  ;  Territory  v.  PetUne,  16  N.  M.  40, 
113  Pac  843;  Territory  v.  Trapp,  16  N.  M. 
700,  120  Pac.  702),  and  eicept  to  the  refosal 
to  give  such  Instruction,  or  he  must,  by  his 
exception,  call  the  attention  of  the  court 
spedflcally  to  the  error  in  the  Instruction 
proposed  to  be  given,  In  order  that  .the  In- 
struction may  be  corrected  and  the  error 
avoided  (Territory  v.  Lobato,  17  N.  M.  666, 
134  Pac  222 ;  James  v.  Hood,  142  Pac.  162). 
The  above  exception,  it  will  be  noted,  falls 
to  point  out  spedflcally  tbe  error  In  tbe  In- 
struction. It  is  true  It  Is  stated  that  tbe  in- 
struction does  not  clearly,  concisely,  and  ac- 
enrately  ebite  tbe  law  in  dining  reasonable 
doubt ;  but  wherein  It  fiills  In  this  r^iard  Is 
not  set  forth.  It  Is  also  stated  that  tbe  in- 
struction is  ambignoos,  misleadlni^  and  con- 
trary to  law;    but  under  the  rule  above 


ing,  amoignons,  ana  concrary  m  law.  naving 
failed  to  take  prt^r  exceptions  to  tbis  in- 
struction, appellants  cannot  avail  themselves 
here  of  claimed  defects,  not  called  to  the  at- 
tention of  tbe  trial  court 

[2]  As  to  tbe  second  assignment,  it  is  suffi- 
cient to  say  that  the  evidence  was  conflicting. 
Two  witnesses  who  testified  for  the  state 
identified  the  defendants  as  the  men  who 
fired  the  shots  within  tbe  settlement,  at  tbe 
time  specified  In  the  indictment  The  de- 
fendants both  attempted  to  prove  an  alibi. 
The  Jury  preferred  to  believe  the  evidence 
offered  by  the  stat&  Ordinarily,  the  verdict 
of  a  Jury  will  not  be  disturbed  In  this  court 
when  It  is  supported  by  any  substantial  evi- 
dence. Candelaria  v.  Mlera,  13  N.  M.  360, 
84  Pac  1020;  Territory  v.  West,  14  N.  M. 
546,  99  Pac  S48.  The  verdict  in  tbls  case 
is  supported  by  substantial  evidwro.  Hmce 
there  is  no  merit  in  this  assignment 

[8]  In  their  motion  fOr  a  new  trial,  ap* 
p^Iants  allege  that  since  tbe  rendition  of 
the  verdict  tber  have  learned  that  Jose  la 
Biva  bad  a  conversation  with  one  Jose  Oar- 
da,  wherein  the  lattw  told  the  former  that 
he  <JoBe  Garcia)  had  fired  the  shots  "wtii<^ 
the  defendants  were  charged  with  having 
fired,"  and  that,  if  granted  a  new  trial,  the 
defendants  would  prove  that  Jose  Garcia 
fired  the  shots  which  defendants  are  charg- 
ed with  haviog  fired.  And  the  motion  for  a 
new  trial  also  states  that  another  witness 
would  testify  that  Garcia  told  him  that  he 
(Garda)  fired  the  shots  in  question.  Ttie 
motion  was .  supported  by  the  affidavit  of 
Riva,  In  which  was  set  forth  the  conversa- 
tion had  by  him  with  Garda  In  which  he 
stated  that  be  had  fired  the  shots  for  which 
the  defendants  in  tbls  case  were  t>elng  prose- 
cuted. On  this  branch  of  the  case,  it  is  suffi- 
dent  to  say  that  statements  made  by  Gar- 
cia, to  the  effect  that  he  fired  the  shots,  could 
not  have  beat  properly  admitted  as  evidence 
on  the  trlaL  It  was  only  hearsay  and  Inad- 
missible. Declarations  of  a  party  otber  than 
the  defendant,  wtilch  formed  no  part  of  tbe 
res  gestae,  are  not  admissible  in  evldooce  In 
behalf  of  the  defendant,  although  they  may 
relate  to  the  admission  of  the  party  that  he 
committed  the  offense  with  which  the  de- 
fendant stands  charged.  1  Wharton,  Crim. 
Evid.  402;  Holt  v.  Stete.  0  Tex.  App.  071; 
Daniel  v.  State.  6S  Oa.  180;  Smith  v.  State, 
9  Ala.  090;  Welsh  v.  State,  96  Ala.  92,  11 
South.  450;  State  v.  Hack,  118  Mo.  92,  23  S. 
W.  1089.  Sncb  evidence  being  Inadmissible, 
it  follows  tbat  the  court  committed  no  error 
in  denying  tbe  motion  for  a  new  trial  on  tbls 
ground. 

[4]  Appellants  filed  a  supplemental  motion 
for  a  new  trial  on  the  ground  of  newly  dls- 
covered  evidence,  wherein  they  alleged  that 
Pedn>  Barreni  fired  tbe  shots  that  defend- 
ants were  convicted  of  having  fired,  and  tbat 
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if  a  new  trial  were  granted  he  would  so  tes- 
tify. This  motion  was  supported  by  the  af- 
fidavit of  Barrera,  wherein  he  stated  that 
he  fired  the  shots  In  question.  The  motion 
and  affidavit  are  defective,  however,  In  that 
there  Is  no  showing  by  defendants  that  the 
evidence  of  this  witness  coold  not  have  been 
discovered  before  the  trial  by  the  exercise  of 
reasonable  diligence. 

"The  rule  of  law  ie  that  a  new  trial  will  not 
be  granted  on  a  mere  showing  tbat  new  evidence 
has  been  discovered.  Newly  discovered  evidence, 
in  order  to  be  safficient,  must  fulfill  all  the  fol- 
lowing reguirements,  to  wit:  (1)  It  must  be 
such  as  will  probablv  change  the  result  if  a  new 
trial  is  panted.  ^)  It  most  have  been  dis- 
covered since  the  triu.  ^  It  must  be  such  as 
could  not  bave  been  discovered  before  the  trial 
by  the  exercise  of  due  diligence.  (4)  It  must  be 
material  to  the  issue.  (S)  It  must  not  be  mere- 
ly cumuIatiTe  to  the  former  evidence^"  Han- 
cock V.  Beasley,  14  N.  M.  239,  91  Fac.  786. 

TeatiDg  the  motion  by  the  third  mle  above 
stated,  admitting  that  it  compiles  with  all 
the  oUier  rules,  the  court  committed  no  er- 
ror In  denying  it;  for  there  was  total  fail- 
are  to  show  tiiat  the  evidence  of  this  wltr 
ness  could  not  have  bem  procured  at  the 
trial  by  the  exerdae  of  due  diligence,  and  no 
showing  In  this  r^id  was  made^  <a  at- 
tempted. 

For  the  reasons  stated,  the  Judgment  of  the 
lower  court  will  be  affirmed,  and  It  la  so 
ordered.  ' 

E[ANMA  and  PiiBKER,  J3^  concur.  . 


BARTON  V.  CITY  OF  PORTLAND  et  aL 
(Supreme  Court  of  Oregon.    Dec.  29,  1914.) 

1.  Adverse  Possession  (S 8*)— Estoppel  (§62*) 
—Property  Subject— Streets— Estoppel. 

The  right  of  a  municipal  corporation  to 
use  a  dedicated  street  is  not  cut  off  by  adverse 
possession  for  the  ordinary  period  of  limita- 
tions; but.  wbere  through  the  laches  of  its  of- 
ficers an  abutting  owner  has  been  permitted  to 
make  and  maintain  in  the  street  permanent  and 
mluable  improvements  for  Uiat  period,  the  city 
is  estopped  irom  opening  the  street. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session. Cent.  Dig.  SS  14,  27,  43-57;  Dec.  Dig. 
8  8;*  Estoppel,  Cent  Dig.  B  161-153;  Dec. 
Dig.  S  62.*] 

2.  DEnicATioN  (I  68*)-— Dkdioatbd  SiBBarrs— 
When  Ofekeo. 

A  municipal  corporation  is  not  bound  to 

open  a  dedicated  street  until  its  use  is  deemed 
necessary  by  the  common  council. 

[Ed.  Note.— Por  other  cases,  see  Dedication, 
Cent.  Dig.  §S  103-106;  Dec.  Dig.  §  63.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Henry  E.  McGinn, 
Judge. 

Suit  to  quiet  title  by  Frank  G.  Barton 
against  the  City  of  Portland  and  others. 
Judgment  for  defendants,  and  plalntl£f  ap- 
peals. Affirmed. 

Thia  is  a  suit  to  quiet  the  title  to  real  prop- 
erty.  The  cause  was  tried  upon  an  agreed 

statement  of  facts  to  the  effect  that  on  Febru- 


ary 4, 1867,  0.  S.  Silver,  as  adiQlnlstrator  of 
the  estate  of  Flnice  Gamthers,  deceased,  duly 
executed,  filed,  and  caused  properly  to  be  re- 
corded a  plat  of  Caruthers'  addition  to  Caruth- 
ers'  addition  to  the  city  of  Portland.  Or., 
thereby  dedicating  to  the  public  the  streets 
r^reaented  on  the  map.  L.  O.  L.  {  3266. 
About  that  time,  Silver,  In  Me^  representative 
capacity,  executed  to  Abigail  8.  Barton  a 
deed  to  block  46  as  Indicated  on  such  plat  A 
deep  gulch  extends  along  the  south  border 
of  that  block  where  the  part  of  the  street 
located  therein  has  never  been  opened,  and, 
by  reason  of  the  phyiAc^  condition  of  tSie 
ground,  a  highway  cannot  be  convenienUy  es- 
tablished thereat  Mrs.  Barton  In  the  year 
1S67  practically  inclosed  with  a  substantial 
picket  fence  the  land  involved  herein,  to  wit, 
the  north  30  feet  of  Wood  street  which  ad- 
Jcdns  block  46  on  the  south.  In  the  year  1884 
the  fence  referred  to  was  taken  down  in  or- 
der Uiat  a  street  adjoining  that  blo^  on  the 
west  might  be  paved,  and  aince  that  time  no 
other  fence  hfis  been  put  up.  Subseqnent  to 
the  year  1886.  Hra.  Barton  from  time  to  time, 
for  a  nominal  consideration,  rented  the  SO- 
foot  strip  of  land  and  has  had  thereon  build- 
ings which  never  were  of  any  material  nln& 
A  private  corporation,  having  acaulred  all 
the  titie  Flnice  Garnthers  had  at  the  time 
of  his  death  In  such  addition,  executed  to 
Mrs.  Barton  a  deed  to  block  46  and  to  tiie 
30-foo't  tract  adjoining  it  on  the  south.  She 
resided  on  Uiat  block  and  also  claimed  the 
strip  in  anesthm  from  the  year  1867  to  1911. 
when  she  died,  and  the  plaintiff  has  succeed- 
ed to  her  estate  In  the  premises. 

From  this  evidence  the  court  found  the 
facts  as  stated,  and  also  that  tiie  plaintiff 
and  his  predecessors  In  interest  had  been  for 
more  than  20  year^prlor  to  the  bringing  of 
this  suit  Id  thb  adverse  possession  of  the 
tract  of  land  In  'dispute  herein,  holding  it 
under  color  of  titie  and  claim  of  right,  which 
possession  was  Buffi<dent  in  time  and  ade- 
quate in  character  to  toll  the  entry  as  against 
all  parties  exc^t  a  munl<^pal  corporation. 
As  a  conclusion  of  law,  the  court  further 
found  tbat  the  city  of  PorUand  holds  the  30- 
foot  strip  in  trust  fOr  the  public,  and  that  its 
title  is  not  subject  to  be  divested  by  adverse 
possession  however  long  continued.  Based 
on  these  findings,  it  was  decreed  that  the 
city  was  entitled  to  such  tract  of  real  prop- 
erty, and  the  plaintiff  appeals. 

R.  W.  Montague,  of  Portland  (Wood,  Mon- 
tague &  Hunt  of  Portland,  on  the  brief),  for 
appellant  Henry  A.  Davie,  of  Portland  (W. 
P.  La  Roche,  of  Portland,  on  the  bri^,  for 
respondents. 

MOOBfi.  J.  (after  stating  the  facts  as 
above).  [^}  It  Is  contended  that^  the  court 
havii«  found  that  tlM  plaintiff  and  those  un- 
der whom  he  asserte  title  had  been  in  the 

exclusive,  continuous,  adverse  possession  of 
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the  land  in  question  Cor  more  than  ten  years 
prior  to  Hay  24,  1805,  wben  the  statute  went 
into  effect  dedlarins  Oiat  tbe  right  of  dties 
within  the  state  to  land  dedicated  for  the 
public  nae  of  streets  shotQd  not  be  extinguish- 
ed by  adverse  posBewrton  however  long  con- 
tinned  (L.  O.  L.  I  6871).  an  error  was  com- 
mitted in  OaajiBg  the  relief  prayed  forln  file 
complaint  a?he  rule  has  been  followed  In 
this  state  that  the  ordinary  statute  of  limita- 
tions has  no  application  as  respects  the  pub- 
lic rights  of  a  munleUul  corporation,  but  tliat 
by  the  laches  of  its  officers  in  fBiUng  properly 
to  guard  such  rights  the  prlne^le  of  eauita- 
ble  estoppel  may  be  Invoked  by  a  private  par- 
ty, not  dependeat  upon  the  mere  lapse  of 
tlm^  but  upcm  all  the  drcumstanoes  of  the 
case  Schooling  t.  Harrlabnrg,  ^  Or.  71 
Pac.  606;  Oliver  v.  Synhorst.  48  Or.  282,  86 
Fac.  876,  T  L.  B.  A.  (N.  8.)  243;  Christian  t. 
Bogene,  49  Or.  170,  89  Pac  419;  Crason  r. 
City  of  Lebanon,  64  Or.  696.  ISl  Pac.  S16; 
Portland  v.  Inman-Poolsen  Lumber  Co..  66 
Or.  86|  138  Pac.  829. 

Based  upon  that  legal  principle,  an  adverse 
possession  of  real  pr(4)erty  which  has  been 
devoted  to  or  appropriated  for  a  highway 
d^iends  npon  the  ^aracter  of  the  Improve- 
m«Dts  that  have  been  made  upon  tbe  preio- 
Ises  as  indicating  on  Intention  to  take  for 
a  private  porpoee  real  property  which  has 
been  set  apart  for  a  public  use.  Thus  a 
store  and  a  batcher  shop  having  been  erected 
in  a  county  road  and  adversely  occupied  for 
a  period  exceeding  the  statute  of  limitation?, 
it  was  ruled  that  such  holding  was  adequate 
to  thwart  the  right  of  tbe  pnldic  to  the  use 
of  the  part  of  the  highway  so  encroached  up- 
on. Qrady  v.  Dundon,  30  Or,  333,  47  Pac. 
91S.  Where  an  Icehouse  had  been  built  and 
adversely  maintained  for  more  than  ten 
years  on  land  over  which  tbe  public  had  been 
permitted  to  travel  for  many  years  without 
objection,  it  was  determined  that  the  erection 
of  the  building  was  sufficient  to  overcome 
the  right  of  the  public  to  the  ose  of  so  much 
of  tbe  way  as  had  been  Infringed  upon.  Bay- 
ard V.  Standard  Oil  Ca.  38  Or.  438,  63  Pac. 
614.  Where  the 'shed  of  a  barn  bad  been  ex- 
tended across  an  alley  in  an  Incorporated 
town  and  the  building  had  been  adversely 
used  for  a  time  exceeding  the  statute  of  limi- 
tations, It  was  decided  that  such  encroach- 
ment frustrated  tbe  right  of  the  public  to  the 
use  of  the  passage.  Schooling  v.  Harrisburg, 
42  Or.  494,  71  Pac.  605.  So,  too,  where  wood- 
en buildings  had  been  replaced  by  a  brick 
structure  in  a  part  of  a  city  street,  which 
premises  had  been  adversely  occupied  more 
than  ten  years,  it  was  held  that  such  im- 
provements extinguished  the  right  of  the 
public  to  the  part  of  the  highway  thus  in- 
vaded. Sllverton  t.  Brown,  63  Or.  418,  128 
Pac  45. 

Where,  however,  no  valuable  or  lasting  im- 
provements have  been  made  by  an  abutting 
owner  upon  a  city  highway  claimed  by  him, 
no  Just  reason  exists  for  Invoking  an  appU-  < 


cation  of  the  doctrine  of  equitable  estoppel 
against  the  monldpali^.  Thus  where  threo 
cherry  trees,  a  maple  tree,  flowws,  and  shmb- 
bery  bad  been  set  out  iq>on  and  were  growing 
in  an  alley  In  a  city,  which  narrow  psssage 
had  been  so  occupied  adversely  for  more 
than  40  years.  It  was  held  that  sndi  horti- 
culture was  Insufficient  to  exttnfnitsh  the 
right  of  the  public  to  the  use  of  the  way 
when  It  was  required  by  the  mnniclpallty. 
Cruson  t.  City  of  Lebaiion,  64  Or.  603,  181 
Pac  816.  So,  too,  where  private  parties  In- 
cl(ffied  a  part  of  a  street  and  used  it  as  a 
corral  for  horses  In  the  winter  and  (or  the 
growth  of  vegetables  in  the  summer,  but 
made  no  other  improvements  <m  the  land 
within  the  ten  years  limited,  it  was  held, 
that  tbe  municipality  was  not  estopped  to 
claim  the  street.  Booth  t.  City  of  Prine- 
ville,  143  Pac.  994. 

[1]  The  statute  In  force  when  the  plat  of 
Gamthers*  addition  to  Camthera^  addition 
was  filed,  and  which  enactmoit  ranains  op- 
erative, provides  generally  tliat  when  a  street 
in  any  incorporated  dty  Is  vacated  the  part 
80  annulled  Aall  be  atta<^ed  to  the  ground 
bordering  thereon,  and  all  the  right  to  such 
street  shall  vest  in  the  persons  owning  real 
property  on  each  side  thereof  In  equal  pro- 
portions according  to  the  lengths  of  their  re- 
Rpectlve  borders.  U  O.  L.  H  3279,  3281. 
Wben  Mrs.  Barton  in  1867  secured  the  title 
to  block  45,  she  also  acquired  a  possible  re- 
versionary Interest  in  the  north  half  of  Wood 
street,  bordering  on  her  premises,  in  case 
that  proposed  hlghw^  should  be  vacated.  A 
municipal  corporation  is  under  no  obliga- 
tion to  open  a  dedicated  street  until  its  use 
is  deemed  necessary  by  the  common  council. 
Until  that  time  the  dedicator,  if  the  land 
has  not  been  conveyed,  or  Ms  grantee  whose 
premises  abut  upon  the  street  often  makes 
such  reasonable  use  of  the  proposed  highway 
as  Is  not  inconsistent  with  the  right  of  the 
municipality  to  open  and  Improve  tbe  street 
when  it  is  considered  essential  to  tbe  public 
need.  For  these  reasons  the  possession  of  an 
abutting  proprietor  of  a  part  of  or  an  entire 
dedicated  street  will  not  defeat  the  rlpht  of 
a  municipal  corporation  to  open  and  Improve 
the  highway,  unless  the  improvements  made 
therein  are  permanent  and  valuable  and 
have  been  maintained  for  the  period  of  the 
statute  of  limitations. 

The  character  of  the  buildings  In  the  case 
at  bar  is  not  disclosed.  It  la  believed,  how- 
ever, tliat  they  are  not  of  suffldent  value  nor 
of  such  durability  as  would  unmistakably 
indicate  an  intention  permanently  to  claim 
the  premises.  The  court  therefore  properly 
concluded  that  the  possession  was  sufficleat 
as  against  a  private  party,  but  not  adequate 
as  against  a  municipal  corporation.  It  fol- 
lows that  the  decree  should  be  affirmed,  and 
it  is  so  ordered. 

McBRTDE,  C.  3.,  and  BDBNETT  and 
BAMS£X,  JJ.,  concub 
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STATE,  OB  Inf.  of  LILJEQYIST,  DiM.  Atty., 
V.  JOHNSON  et  al. 

(Supreme  Court  of  Oregon.    Dec.  22,  1014.) 

1.  MUNICIFAL  OOKPOUTIOirS  (|  12*)— NOTICES 
— POSTINO. 

Where  notices  of  election  to  create  a  cor- 
poration came  from  the  proper  eource  and  were 
displayed  in  public  places  for  the  designated 
time,  it  was  immaterial  who  posted  them. 

[iCd.  Note.— For  other  cases,  see  Municipal  Cor- 
porations, Cent.  Dig.  §{  22-32;  Dec.  Dig.  §  12.*3 

2.  Municipal  Cobposations  (S  12*)— Oeba- 
tion  — electiona  — postiro  of  notices  — 
Place  of  Postiho. 

The  posting  of  a  notice  of  election  to  create 
a  corporation  outside  of  the  proposed  munici- 
pality, but  within  the  precinct,  is  sufficient, 

[Ed.  Note,— For  other  cases,  see  Municipal  Cor- 
porations, Cent.  Dig.  SB  22-32;  Dec  Dig.  fi  12.*] 

8.  MUHIOIPAL  OOBPOBATIONB   (S  12*)— OKBA- 

TiON—ELBcnoNS— Hours  op  Election— No- 
noB. 

£Ulare  of  a  notice  of  election  to  create  a 
corporation,  to  specify  that  the  polls  would  be 
open  until  8  o'clock,  as  required  by  law,  did  not 
affect  the  validity  of  the  election,  in  the  absence 
of  any  crowding  at  the  polls  or  any  proof  that 
any  one  came  too  late  to  vote. 

[£d.  Note.— For  other  cases,  see  Municipal  Cor- 
poraUons.  Cent  Dig.  i|  22-^2;  Dec.  Dig.  §  12.*] 

4.  Municipal  Cobpobations  (|  12*)— Oboan- 

IZATION— GomUOI  WITH  BXIBTINa  COBFO- 

RATions. 

The  existence  of  the  Port  of  Ooqnille  River 
with  control  of  the  river  and  bay  and  harbors 
between  its  boundaries  and  the  sea,  bnt  exclud- 
ing from  its  territory  about  25  miles  of  the 
river  and  bay,  does  not  prevent  the  creation  of  a 
port  to  include  all  the  territory  along  the  river 
below  the  Port  of  Coguille  River,  for  a  cfmflict 
between  the  two  is  not  probable  or  possible. 

[Ed.  Note- — For  other  cases,  see  Municipal  Cor- 
porations, Cent.  Dig.  gS  22-32;  Dec.  Dig.  8  12.*] 

5.  Appeal  and  Ebbob  (|  1010*)— FXvdzko-^ 
Conclusiveness. 

A  finding  sustained  1^  evidence  is  control- 
ling on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  8970-3982,4024;  Dec.  Dig. 

S  1010.*] 

6.  Municipal  Coepobationb  (i  12*)— Oegan- 
iZAnoN— Elections— Time  of  Election, 

The  statQte  providing  that  the  county  court 
shall  call  a  sitecial  election  to  be  held  not  leas 
than  40  days,  nor  more  than  60  days,  on  the 
question  of  the  creation  of  a  munidpal  corpora- 
tion, refers  to'the  length  of  time  a  call  must  be 
made  preceding  the  day  fixed  lOr  the  election, 
[Ed.  Note.— For  other  cases,  see  Municipal  Cor- 
poraUons,  Cent  Dig.  Sf  22-32;  Dec.  Dig.  g  12.*J 

Department  2.  Appeal  from  Circuit  Court, 
CooB  County;  John  S.  Coke,  Judge. 

Quo  warranto  by  the  State  of  Or^on,  on 
the  information  of  L.  A.  LiljegvlBt,  District 
Attorney  for  Coos  County,  against  B.  £. 
Johnson  and  others.  EYom  a  Judgment  for 
defendants,  the  informant  appeals.  Affirmed. 

L.  A.  LHJcqvlst,  of  CoquUle,  for  appellant. 
G.  T.  Treadgold,  of  Bandon  (Abner  H.  Jones, 
of  Portland,  Geo.  P.  Topping,  F.  J.  Fceney, 
and  T.  S*.  Haggeriy,  all  of  Bandon,  and  W. 
G.  Chase,  of  Coquille,  on  the  brief),  for.  re- 
spondents. 


BAKIN,  3.  This  is  an  action  in  quo  war- 
ranto brought  by  the  district  attorney  of 
Coos  coonty  to  test  Uie  ralldity  of  the  elec- 
tion creating  the  eoEiionti<a  of  the  Port  of 
Bandon.  There  are  many  assignments  of 
error  goli^  to'the  regnlarit;  of  the  election 
held  for  its  incorporation.  Plaintiff  con- 
tends that  the  territory  sought  to  be  includ- 
ed in  the  Port  of  Bandon  Inclades  parts,  but 
less  than  all,  of  several  precincts,  and  qnes- 
ttona  the  sufficiency  of  Qie  posting  of  notices 
of  election,  ttiey  bring  posted  by  private  par- 
ties; that  many  of  the  judges  and  <derlca  of 
electloa  had  ranoved  trmn  tbe  prednct  oe 
were  otlterwlse  dtsqnalUed  to  serve.  There 
is  no  pTOvlBl<ni  of  law  for  tbe  electieii  ot  tbe 
Buocessor  of  such  judge  or  derfe  until  dectioa 
day,  and  tbe  notices  of  eledlon  sent  by  tin 
coonty  tletk  to  talm  could  not  be  posted  as 
directed  unless  it  be  done  by  a  volunteer, 
which  In  this  case  for  the  purpose  of  posting 
th&a  a  committee  of  the  prouM^rs  tst  the 
Port  of  Bondtm  was  appointed  to  post  tbem 
in  all  places  where  otherwise  there  would 
have  been  none  posted;  and  tiiiB  is  com- 
plained of  as  being  iU^ol  and  rendering  the 
election  void. 

[1  ]  If  tiie  notices  emanated  frwn  the  prop- 
er source  and  have  been  displayed  in  pubUe 
places  for  the  designated  time,  wbldi  sems 
to  have  been  d<me  in  this  case,  It  would  ap- 
pear  to  be  Immaterial  who  posted  tbem.  It 
is  so  held  by  Justice  Moore  In  State  v.  Seng* 
stacken,  «1  Or.  456,  122  Pac.  202,  Ann.  Cas. 
1914B,  230. 

[2]  It  is  also  assigned  as  error  that  the  no- 
tices were  posted  In  the  precinct,  but  outside 
the  boundaries  of  tbe  proposed  port,  and  in 
some  cases  the  polling  place  was  also  outside 
the  i>ort;  but  the  only  provision  of  law  for 
the  posting  of  notices  In  the  precinct  con- 
siders each  precinct  the  unit  and  regards 
It  as  an  Integral  part  of  the  whole  county, 
and  such  iiosting  is  designed  and  presumed  to 
Inform  all  the  voters  of  such  precinct,  even 
when  posted  outside  the  district  sought  to  be 
Incorporated.  Roesch  v.  Henry,  64  Or.  230, 
103  Pac.  439.  In  case  of  a  general  election 
It  Is  presumed  to  give  notice  to  every  voter, 
and,  until  Bome  more  direct  and  definite 
mode  Is  prescribed  for  giving  it,  such  notice 
is  the  only  one  that  can  be  given,  and  was 
In  fact  notice  to  the  voters. 

[S]  Also,  It  Is  objected  that  the  polls  were 
not  kept  open  from  8  a.  m.  until  8  p.  m.  on  elec- 
tion day ;  bnt  for  sucb  neglect,  to  render  tbe 
election  void.  It  should  appear  that  voters 
were  by  reason  thereof  deprived  of  their  right 
to  vote.  Tbe  failure  of  tbe  notice  to  specify 
that  the  polls  would  be  ot>en  until  8  p.  m. 
could  mislead  no  one.  Tbe  notice  spedfled 
that  it  would  be  open  until  7  p.  m.,  and  as 
there  seems  to  have  been  no  crowding  at  tbe 
poll^  or  proof  that  any  one  was  too  late  to 
cast  a  vote,  tbe  objection  has  no  merit 

[4]  The  Important  question  raised  In  this 
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caatKfr&Bj  la  that  the  Fort  of  OoqnUle  Rlvev 
betetofoie  organized,  altboogh  not  containing 
wltbin  ItB  boundaries  the  whole  terrltoi?  of 
the  Ckiqallle  rlrer  basin,  there  belns  about 
26  miles  of  the  river  and  bay  not  Indnded  in 
Its  bonndaries,  ms  given  control  of  the  rlrer 
and  bay  and  harbors  betwera  the  bonndaries 
of  the  port  and  the  sea,  and  that  mdh  control 
Is  ezduslveof  any  other  port  by  virtae  of  tbe 
terms  of  section  6121,  Lw  O.  The  Fort  of 
Bandon  Indndes  all  that  territory  along  the 
CoqnUle  river  below  the  Port  of  Coqullle 
BLver;  but  tbe  contnA  of  the  river  beyond 
the  limits  ot  the  port  to  the  sea  Is  princi- 
pally for  the  panKwe  of  Improving  it,  and 
there  can  be  but  little  omfllct  In  that  regard 
If  both  proceed  to  make  Improvements  as 
each  can  spend  only  Its  own  money.  Tbe 
Fort  of  Coquille  River  Includes  territory  on 
or  adjacent  to  tbe  river  above  the  center  of 
sections  28,  29,  and  30,  township  28  S.,  range 
12  W.,  and  the  center  of  sectlcms  25  and  26, 
township  28  S.,  range  13  W.,  between  which 
and  the  sea  there  is  about  25  miles  of  the 
river.  The  question  of  the  good  faith  of  the 
promoters  of  the  Port  of  CkHjuille  Blver  in 
incorporating  only  the  upper  part  of  tbe 
river  and  leaving  out  much  of  the  taxable 
territory,  as  well  as  part  of  the  river  where 
Improvements  might  be  beneficial,  evinces 
that  there  must  have  been  some  sLnlfter  pur- 
pose in  doing  so;  and  there  Is  tesUmony 
tending  to  show  that  the  purpose  was  to  Im- 
prove principally,  If  not  only,  the  upper  part 
of  the  river  and  maintain  the  control  of  such 
Improvement.  Thus  the  Port  of  Coquille  Riv- 
er should  have  no  objections  to  another  i>ort 
taking  charge  of  the  Improvement  of  the  re- 
maining portion  of  the  river  and  bay.  Nei- 
ther do  we  think  such  conflict  probable  or 
even  possible.  That  sltuatlou  exists  on  the 
Columbia  river  where  the  Pfwt  of  Portland 
ln(dudee  only  part  of  Multnomah  county, 
and  in  Its  charter  it  is  given  full  control  at 
the  river  between  the  dty  and  the  sea.  The 
Port  of  Colombia  Includes  Columbia,  Clatsop, 
and  Multnomah  counties,  which  give  It  con- 
tnd  also  of  the  Columbia  below  the  Port  of 
Portland.  It  was  first  given  a  charter  by 
the  Legislature,  but  that  was  held  uncon- 
stitutional sa  in  violation  of  section  2  of 
artldle  11  of  the  Gonstltntion,  as  amended 
In  1906,  forbidding  the  Legislature  by  special 
enactment  to  create  a  munldpality.  The 
court  says:  "But  for  this  constitutional 
ammdment  the  enactment  could  po&lbly  be 
sustained."  Farrell  v.  Fort  of  ColnmUa,  50 
Or.  168,  91  Fac.  646.  9S  Fac.  254.  And  It 
has  been  since  incorporated  by  an  initiative 
act,  and  there  seems  to  be  no  conflict  nor 
any  question  raised  as  to  the  l^all^  of  ei- 
ther. 

[S]  As  to  the  assignments  of  error  80,  81, 
and  S2,  involving  the  question  of  the  Port 
of  Bandmi  Including  terrltcwy  draining  Into 
some  other  basin,  the  evidmce  toids  strongly . 


to  establish  tiiat  fhe  Pwt  of  Bandim  does 
not  Include  any  territory  that  drains  into  ttie 
Port  of  Coos  Bay  or  the  Fort  of  Coquille  Riv- 
er; and  in  any  event  the  trial  court  found 
in  favor  of  defendant  upon  that  qnestlon, 
and  that  Is  controlling  here. 

[I]  We  give  but  little  weight  to  the  con- 
tention Uiat  the  statute  inovldes  the  county 
court  shall  call  a  sitedal  election  to  be  held 
not  less  than  40  days  nor  more  than  60  days. 
These  words,  "not  less  than  40  days  nor 
more  than  60  days,"  shonld  have  preceded 
the  clause  **shaU  call  a  special  electicm,"  and 
all  difficulty  would  have  been  av(dded.  One 
cannot  read  the  statute  and  not.  understand 
that  It  refers  tp  the  loigth  of  Ume  a  call 
must  be  made  preceding  the  day  flzed  for  the 
electtim. 

We  And  no  error  In  the  proceedings  of 
die  dreolt  court,  and  the  judgment  Is  af- 
firmed. 

McBBIDB,  C  J.,  and  MOORE  and  BEAN, 
JJ.,  concur;  McNARY,  J.,  taking  no  part  in 
tbe  conidderatlon  of  this  easa 


BURTON  V.  LITHIO  MFO.  CO. 
(Supreme  Court  of  (taegon.    Dee.  22,  1914.) 

1.  Apful  aitd  Ebbob  (1  1008*)— FiHnxiTOB  or 
Tbul  Odubj— CowcLusiVBimes. 

The  findings  of  the  trial  court  have  the 
same  force  and  effect  as  a  verdict,  so  that  tbe 
only  question  on  appeal  is  whether  there  is  any 
competent  evidence  to  rapport  the  fiodicgs. 

(Ed.  Note.-— For  other  cases,  see  Appeal  and 
DK^bigr^^l^*]**  3865-3860.  89iK2-8968; 

2.  GOBPOBATIONS  (I  298*)— BOABD  OV  DZBBC- 

T0KS--Q130BUM. 

Where  there  are  nnSlIed  Tscancies  in  the 
board  of  directors  of  a  corporatioD,  the  goorum 
Is  a  majority  of  the  entire  board,  as  if  all  va* 
cancles  were  filled,  within  the  by-laws  of  the 
corporation,  in  coniormity  with  L.  O.  L,  |  6698, 
declaring  that  the  majority  of  the  directors 
shall  coDBtitute  a  quorum  to  transact  biuinesa. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  II  1292-13177  1819;  Dee.  Dig.  1 
298.*] 

8.  COBPORATIONS  (|  298*)— BOABD  OF  DlBBO- 
T0B8— QDOBVU  or  BoABD  OV  DiRBOTOBS. 
A  gnorum  of  tbe  board  of  directors  of  8 
corporation  cannot  be  foimed  by  the  preaence  of 
an  interested  director,  so  as  to  authorize  or 
ratify  any  action  taken  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  ||  1282-1S17,  1819;  Dec.  Dig.  | 
298.*! 

4.  COBFOBATIONB    Q  808*)— DXBBOTOBS— GOU- 

PBNSATION. 

An  officer  of  a  corporadon  who  performs 
services  outside  those  imposed  on  him  by  virtue 

of  his  office  ia  entitled  to  compensation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Gent.  Dig.  H  13S4-1349 ;  Dee.  Dig.  |  806.*] 

6.  COBPORATIONS  ({  308*)— OmOBBS  —  OOM- 

FltNaATION— RATinCATIOZt. 

A  corporation  paying  an  officer  compente- 
-tlon  for  services  rendered  ontslde  the  duties 
imposed  on  him  by  virtae  of  his  office  does  not 


Vor  otbw  MMs  «M  sun*  tople  and  stetloii  NUMBER  la  Deo.  Dig.  4  Am.  Dig.  Kajr-No.  gsriw  a  Rsp'r  Xa4«M 


Digitized  by 


Google 


1150 


144  PACIFIC  BEPOBTBB 


(Or. 


th«reb7  ratify  a  coDtinaotta  payment  of  the  same 
compensatiou  under  changed  conditions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  1334-1349 ;  Dec.  Dig.  8  308.*] 

6.  CORPOBATIONS  ($  SOS*)— DlBBOTOBS— GAPAO- 
ITT  OF  DiRECTOBS. 

A  director  of  a  corporatloii  Interested  In 

the  passage  of  a  resolution  fixing  compensa- 
tion for  services  to  be  rendered  by  him  cannot 
act  for  himself  without  the  knowledge  and  as- 
sent of  the  corporation. 

[Ed.  Note.— Foe  other  cases,  see  Corporations, 
Cent  Dig.  §S  1334-1349;  Dec.  Dig.  |  308.*) 

7.  Pbincipal  and  AOBNT   (8  69*)— ACTB  OF 
Agent— Vauditt. 

The  acts  of  an  agent  in  dealing  with  the 
subject-matter  of  big  agency  confided  to  his  care 
are  scrutinized  by  the  coart,  and  may  be  set 
aside  on  slight  grounds. 

[Ed.  Note.— For  other  caaes,  see  Principal 
and  Agent,  Gent  Dig.  H  130-146;  Dec.  Dig.  | 
69.*] 

8.  Appeal  and  Ebbok  (M  1175*)— Disposition 

OF  Case  on  Appeal. 

Where,  in  an  action  by  the  president  of  a 
corporation  for  salary  at  $50  per  month,  the 
only  valid  remlution  ftcing  a  salary  provided  for 
a  salary  at  ¥2B  per  month,  and  the  evidence 
in  the  case  was  complete,  the  Supreme  Court 
on  appeal  must,  as  required  by  Const,  art.  7, 
{  3,  render  judgment  for  (25  per  month. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor^^Oent.  Di«.  ||  4S7S-4587;  Dec.  Dig.  8 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  Gountr;  John  P.  Kavanaush, 
Judge. 

Action  by  C.  I/.  Burton  against  the  lithlc 
Manufacturing  Company.  From  a  judgment 
for  ploIntiCT,  defendant  appeals.  Modified 
and  affirmed. 

A.  H.  McCnrtaln,  of  Portland  (Bauer  ft 
Greene,  of  Portland,  on  the  brief),  for  appel- 
lant F.  P.  Rondeau,  of  Portland  (Beckman 
&  Rondeau,  of  Portland,  on  the  brief),  tor 
respondent 

BEAN,  J.  This  Is  an  action  by  plabitifl,  0. 
L.  Burton,  against  the  defoidant  lithlc  Uan- 
u&cturing  Gompanr,  a  corporation,  to  recov- 
er bis  salary  for  13  months  as  president  of 
the  corporation  at  ¥50  per  month.  The  cause 
was  tried  by  the  court  without  the  interven- 
tion of  a  Jnx7,  and  a  Judgment  rmdered  in 
favor  of  the  platndfl,  from  which  the  de- 
fendant appeals. 

It  appears  from  the  pleadings  and  record 
that  the  plaintiff  was  elected  presidmit  of 
the  company  about  January  81,  1911,  and 
served  until  March  3,  1913;  that  until  Au- 
gust 28,  1911,  he  was  paid  a  salary  of  ¥25 
per  month.  On  this  date  a  meeting  of  the 
directors  of  the  corporation  was  held  at  the 
office  of  tbB  company  at  which  the  following 
resolution  was  passed: 

"On*  motion  of  Mr.  Schiffer  it  was  seconded 
and  carried  that  the  salary  of  the  president  be 
raised  from  $26.00  to  ¥60.00  per  month." 

It  appears  from  section  1,  art  2  of  the  by- 
laws of  the  corporation,  which  were  Intro- 
duced in  evidence,  that  the  board  of  directors 


shall  consist  of  fln  stockholders  and  be 
elected  annually.  Section  6  of  article  2  pro- 
vides as  follows: 

"The  majority  of  the  directors  shall  oonstitnte 
a  quorum  at  all  meetings  of  the  board.  •   *   •  " 

Section  9  of  the  same  article  reads  thus: 
"A  majority  of  the  directors  is  a  snffident 
number  to  form  a  board  for  the  transaction  of 
business  and  every  decision  of  a  majority  of  di- 
rectors forming  such  board,  made  when  dnly 
assembled.  Is  valid  as  a  corporate  act" 

This  Is  in  conformity  with  section  6093, 
L.  O.  I*.  Three  directors  were  therefore  nec- 
essary to  constitute  a  quorum  to  transact 
business  for  the  corporation  in  order  to 
comply  with  the  by-laws.  Prior  to  the  meet- 
ing of  the  board,  Au^st  28,  1911,  two  of  the 
directors  of  the  corporation  bad  resigned  &nd 
their  oflBces  were  vacant.  I.  W.  Schiffer,  C. 
L.  Burton,  and  Walter  Melesky  remained. 
They  were  present  at  the  meeting  of  the 
board  at  which  the  resolution  quoted  above 
was  passed.  At  the  close  of  the  plalntlfTs 
case  defendant  moved  for  a  nonsuit,  which 
was  denied,  filed  exceptions  to  the  findings 
of  the  court  and  requested  additional  find- 
ings to  be  made. 

[1]  Five  errors  are  assigned  upon  this  ap- 
peal. Tbe  points  made  by  said  assignments 
are  practically  to  the  same  effect,  namely, 
that  there  was  no  quorum  present  at  said 
meeting  of  the  board  of  directors,  and  that 
the  corporation  had  not  ratified  the  action  of 
the  board  at  any  subsequent  meeting.  The 
answer  pleaded  that  the  resolution  adopted 
was  Invalid  for  the  reason  that  the  plaintiff, 
C.  L.  Burton,  was  present  at  the  meeting 
mentioned  In  order  to  form  a  quorum  or  ma- 
jority of  the  board  of  directors  which  would 
have  authority  under  the  by-laws  of  the  de* 
fendant  corporation  to  make  any  resolution 
affecting  the  plaintiff  or  president  of  the  com- 
pany or  any  contract  with  Mm.  The  plain- 
tiff, by  bis  reply,  pleaded  that  the  action  of  the 
three  directors  was  ratified  by  the  corporation, 
and  that  the  defendant  is  estopped  from  allef- 
Ing  that  their  action  was  illegal,  for  the  rea- 
son that  thereafter  they  paid  the  president 
the  sum  of  $50  per  month  for  five  months, 
with  the  knowledge  of  the  board  of  directors 
of  the  defendant  corporation  and  Its  stock- 
holders. The  findings  of  the  trial  court  hav- 
ing tbe  force  and  effect  of  a  verdict  the  only 
question  for  determination  is:  Was  there  any 
competent  evidence  to  support  the  findings 
as  to  the  validity  of  the  reBolutl(ni  adopted 
by  the  three  directors? 

[2, 1]  The  general  proposition  Is  laid  down 
In  10  Cyc.  p^  778,  as  foUom: 

"It  seems  that  If  there  be  unfilled  VBcand«s 
in  the  board,  the  quorum  is  a  majority  of  the 
entire  board,  as  it  would  be  constituted  if  ail 
the  vacancies  were  filled,  and  not  a  majori^  of 
the  board  as  It  remains  with  the  vacancies  nn- 
fiUed." 

On  page  777  of  the  same  work,  it  is  stated: 
"If  one  director,  whose  presence  la  necessary 
to  constitute  the  quorum,  or  whose  vote  is  neees- 
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ULTj  to  constltnte  a  majorit;  of  the  gnoram  up- 
on a  given  resolution,  ia  disqnalitied  by  reason 
of  bis  Dersonal  interest  therein,  tbeo  the  act 
done  i>  invalid." 

In  tbe  case  of  Marsten  t.  Umpqua  Oil  Co., 
49  Or.  374,  377,  90  Pac.  161,  153  (12  L.  B.  A. 
[N.  SO  825),  Mr.  Cblef  Justice  Bean  atates 
the  followliig: 

"The  rule  of  law  which  disqualifies  a  director 
from  binding  the  corporation  by  a  transaction 
In  wbicb  h«  has  an  adverse  interest  is  for  the 
protection  of  the  corporation  and  its  stockhold- 
ers, and  the  same  is  true  of  the  provisions  of 
law  and  the  Inr-laws  of  the  company  relative  to 
the  meeting  of  directors,  quoramsi  etc.  A  direc- 
tw  is  an  agent  of  tlM  corporaticm.  Be  cannot, 
therefore,  at  the  same  time  act  for  himself  and 
his  principal  without  full  knowledge  and  free 
assent  of  the  prbicipal,  and,  if  he  assumes  to  do 
■o,  hia  acts  may  be  avoided  by  the  corporation 
or  Its  Btockholden.  Such  tranaaetiomi,  Eowerer, 
are  not  absolutely  void;  they  are  only  voidable 
at  the  instance  of  the  corporation  or  a  stock- 
holder." 

In  Bassett  t.  Consolidated,  etc.,  Co.,  1S2 
Cal.  637.  64  Pac  10S2,  52  L.  R.  A.  611,  it  waa 
beld  that  at  a  meeting  of  the  directors  of 
a  corpwatiwi,  a  legal  qnomm  cannot  be  form- 
ed by  tbe  presence  of  an  Interested  director 
80  as  to  anthorlze  or  ratify  any  action  taken 
in  his  favor  as  a  general  manager.  In  Cor- 
tln  V.  Salmon  Biver,  etc.-  C&,  130  CaL  345, 
62  Pac  552,  80  Am.  St  Rep.  1S2,  SO  Fed. 
164,  it  was  held  that  the  provision  of  the 
Gallfomta  Code  that  a  majority  of  the  di- 
rectors of  a  corporation  is  a  sofBcient  nnmber 
to  form  a  board  for  tbe  transaction  of  bnsi- 
ness,  and  that,  unless  a  Qnomm  is  present 
and  acting  no  bosineBS  performed  la  valid 
aa  against  the  corporation,  Is  limited  by  the 
principle  that  a  director  ahall  not  participate 
in  any  act  in  which  his  personal  interest  is 
antagonistic  to  that  of  the  coipcnutton.  In 
Jones  V.  Morrison,  81  Minn.  140.  16  K  W. 
SSi,  It  was  h^  that  a  director  oi  a  cor- 
poration "cannot  properly  act  on  or  form 
part  of  a  quomm  to  act**  <m  a  proposition 
to  increase  his  compensation.  In  Van  Hook 
T.  SnmmervUle  Mfg.  Co.,  6  N.  J.  Sq.  137. 160, 
the  chancellor  said  that  a  member  of  a  cor- 
pora tion  contracting  with  It  is  regarded  as 
to  that  contract  aa  a  atrai^^,  and  held  Qiat, 
as  the  oorpOTatton  was  mannged  by  five  di- 
rectors, one  director  could  not  with  two 
othera  conatltDte  a  board  to  vote  a  mortgage 
from  the  company  to  blmself.  In  Copeland 
T.  Johnson  Mfg.  Ca,  47  Hun  (N.  Y.)  235, 
where  tbe  corporation  was  governed  by  a 
board  of  five  trustees.  It  was  held  that  an 
agreement  made  by  it  in  favor  of  its  pres- 
ident under  the  authority  of  a  vote  of  him- 
self and  two  other  trustees  was  Invalid.  Un- 
der a  similar  state  of  facts  in  Butts  v.  Wood, 
37  N.  Y.  317,  the  court  held  that  the  board  as 
thus  constituted  had  no  authority  to  enter- 
tain a  bill  in  favor  of  one  of  Its  members,  or 
to  do  anything  In  relation  to  it;  that  the 
claimant  was  disqualified  from  acting  be- 
cause he  could  not  deal  with  himself  "and 
without  him  there  was  no  quorum  of  tbe 
directors  and  they  bad  no  authority  to  trans- 


act bnalnesa**  In  thiited  States  Ice  Oo.  v. 
Reed,  2  How.  Piac  N..  S.  (N.  Y.)  263,  the 
court  raid: 

"A  trustee  whose  attendance  is  necessary  to 
make  a  quorum  cannot  act  upon  a  claim  In  bis 
own  favor  to  bind  the  corporation,  and  by  his 
presence  he  thna  acted." 

In  New  York  It  bas  been  held  that,  where 
an  Interested  director  takes  part  in  the  pas- 
sage of  a  resolution,  the  corporate  act  is 
vitiated  whethei:  his  vote  was  essential  to 
its  adoptlw  or  not.  Aoderton  v.  Aronson.  3 
How.  Prac  N.  S.  (N.  Y.)  216;  AfOUey  v.  Kin- 
nan  (SupO  2  N.  T.  Sopp.  574;  Metn^wlitan 
Elevated  By.  Co.  v.  Manhattan  By.  Co.,  14 
Abb.  N.  a  (N.  X.)  103. 

[4-1]  It  shown  that  during  a  portion  of 
tiie  five  months  tor  which  idaintlff  was  paid 
'a  salary  of  $50  per  month  he  performed  serv- 
ices outside  of  and  apart,fr(Hn  those  imposed 
upon  bim  by  vlrtne  of  hts  ofSdal  capacity ; 
and  that  he  maintained  his  office  wiOi  that 
of  the  company,  devoted  a  portion  of  bis  time 
to  the  company^  and  rendered  assistance  in 
its  general  business.  Therefore,  under  the 
mllng  in  Barrenstecher  r.  The  Hof  Brau.  67 
Or.  194,  135  Pac  618,  extra  compensation 
could  properly  be  paid  to  him.  We  do  not 
think  that  by  so  doing  the  company  would 
acquieeoe  in  the  payment  of  that  amount 
under  dianged  ccmdiUons.  or  ratify  a  con- 
tinuous payment  of  the  same.  In  the  mean- 
time. Sir.  Burton  severed  his  connection 
with  the  office  of  tbe  company  and  engaged 
in  the  life  insurance  business.  During  the 
time  for  which  he  now  claims  a  salary,  he 
attended  to  the  formal  duties  of  presideht  of 
the  corporation  and  did  nothing  else  for  the 
company.  Mr.  Burton,  being  interested  in 
the  [>assage  of  the  resolution  in  question, 
could  not  in  tbe  capacity  of  a  director  act 
for  himself  and  bis  principal,  tbe  corpora- 
tion, without  the  full  knowledge  and  assent 
of  tiiat  principal.  The  fidelity  of  an  agent 
demands  this  rule:  Tbe  acts  of  an  agent  in 
dealing  with  the  subject-matter  of  bis  trust 
or  agency  which  has  been  confided  to  bis 
care  are  scrutinized  by  the  court  with  Jealous 
care  and  may  be  set  aside  on  slight  grounds. 
Twln-Idck  OU  Co.  V.  Marbnry,  91  U.  S.  687. 
23  L.  Ed.  328. 

It  does  not  appear  from  the  findings  of  the 
trial  court  that  any  of  the  officers  of  the  com- 
pany knowingly  acted  upon  the  resolution 
or  ratified  tbe  same,  except  those  who  at- 
tempted to  rote  to  raise  the  salary  of  tbe 
president,  save  as  to  the  salary  drawn  for 
the  live  months.  Tbelr  original  act  was 
taken  at  the  meeting  at  which  no  legal 
quorum  of  qualified  directors  was  present. 

Section  714  of  Clark  &  Marshall  on  Corp. 
states  tbe  following: 

"Any  act  on  the  part  of  the  officers  or  agents 
of  a  corporation  or  third  persona,  without  au- 
thority, but  which  might  have  been  authorized, 
may  be  ratified  by  the  same  authority  by  which 
it  might  have  been  authorized,  subject  to  express 
character  or  statutory  provisions.  •  •  «" 
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acts  by  the  officers  or  ageots  of  a  corporation 
cannot  be  ratified  except  by  a  person  or  per- 
sona bavinK  authority  to  authorize  the  same, 
and  bind  the  corporatioo." 

[8]  The  court  found  that  the  resolution  of 
tlie  corporation  prior  to  August  28,  1911, 
provided  for  a  salary  of  $25  per  month  for 
the  president  The  evidence  In  the  case  Is 
complete.  According  to  the  mandate  of  sec- 
tion 3  of  article  7  of  our  Constitution,  we 
are  required  to  change  the  judgment  There 
Is  no  evidence  to  support  a  finding  or  judg- 
ment for  the  plaintiff  in  excess  of  ¥25  per 
month,  or  ¥325. 

The  judgment  of  the  lower  court  will  there- 
fore be  reduced  to  that  amount 

McBBIDB,  a  J.-,  and  lEAKIN  and  Hc- 
NART,  JJ.,  concur. 


SHABKEY  et  al.  v.  PORTIjAND  GAS  & 
OOKD  CO. 

(Supreme  Court  of  Oregon.    Dee.  22,  1911.) 

1.  FUBADINO  (8  236*}— AnNDlOnTB— DlBCBB- 

TiON  or  Tbial  Couet. 

Where  plaintilf  alleged  in  his  complaint 
that  defendant,  a  gas  company,  did  not  properly 
maintain  a  gas  main,  but  allowed  gas  to  escape, 
causing  injury  to  plaintiff's  trees,  and  the  com- 
pany traveraed  the  complaint  and  alleged  aa  new 
matter  that  plaintiff  knew  of  the  leakage,  bat 
neglected  to  notify  the  company  thereof,  and 
that  as  soon  as  it  became  aware  of  the  leakage, 
the  same  was  repaired,  the  action  of  the  court 
in  Refusing  to  permit  plaintiff  at  the  trial  to 
amend  the  complaint,  so  as  to  allege  negligence 
of  the  company,  was  within  the  discretion  con- 
ferred by  L.  O.  L.  I  102,  and  would  not  be  dis- 
turbed on  appeaL 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent.  Dig.  Sg  601,  605 ;  Dec.  Dig.  fl  236.*] 

2.  Gas  (8  17*J— Gab  Companies— Injuries 
raoM  EJscaping  Gas— Cahe  Required. 

One  engaged  in  the  distribution  and  sale  of 
Illuminating  gas  muBt  exercise  care  proportion- 
ate to  the  danger  to  prevent  the  escape  of  gas 
from  mains,  aad  escape  of  gas  from  a  main  is, 
in  the  absence  of  any  exculpatory  explanation, 
some  evidence  of  n^Iect,  under  the  doctrine  of 
res  ipsa  loquitur. 

[Ed.  Note.— For  other  cases,  see  Qas,  Cent 
Dig.  1 14;  Dec  Dig.  S  17.*] 

8.  Gab  (|  20*>— Znjueies  fboh  EaOAFiKa  Gas 

— AenONB— PUSADINQ . 

A  complaint  in  an  action  against  a  gas 
company  for  injnries  by  gas  escaping  from '  a 
main,  which  alleges  that  the  company  did  not 

ftroperly  maintain  the  main^  and  allowed  it  to 
eak  and  that  gas  leakage  injured  trees  of  plain- 
tiff, charges  that  the  escape  of  gas  was  due  to 
negligence. 

[Kd.  Note.— For  other  cases,  see  Gas,  Cent 
Dig.  S8  16. 17;  Dec  Dig.  f  20.^} 

4.  Ga8  (8  20*)— IKJUBIBB  raou  Esoafino  Gas 
— Negugence— QuEanoH  fob  Jubt. 

Whether  a  gas  company  was  negligent  in 
permitting  gas  to  escape  from  a  main  held  for 

the  jury. 

[Ed.  Note.— For  other  casei^  see  Gas,  Cent. 
Dig.  81  16,  17;  Dec.  Dig.  8  20.*] 

•For  otlisr  easss  see  same  toplo  sad  seotloa  NUMBER  la  Deo.  Dig.  *  Am.  Dig.  Key-Nih  Sfltias  *  BspYXnd«i«a 


against  the  Portland  Gas  &  Coke  Company. 
From  a  judgment  of  nonsuit,  plaintiffs  ap- 
peal. Reversed,  and  remanded  for  farther 
proceedings. 

The  plalntitfs  are  the  owners  of  real  prop- 
erty in  Portland  fronting  on  Eighth  street 
between  Holladay  and  Pacific  streets.  The 
defendant  is  a  corporation  engaged  In  the 
distribution  and  sale  of  Illuminating  gas. 
After  stating  that  the  plaintiffs  have  three 
trees  in  front  of  their  premises,  and  that  ad- 
jacent to  them  the  defendant  has  a  gas  main 
running  north  and  south  along  Elgbtb  street 
the  plaintiffs  allege : 

"That  said  defendant  ^d  not  im>per]y  main- 
tain, coudnct,  or  keep  in  repair  said  gas  main; 
that  said  defendant  allowed  said  gas  main  to 
get  in  such  a  condition  that  it  leaked ;  that  the 
leakage  tn  said  gas  main  continued  for  a  long 
while ;  that  said  gas  main  was  not  properly  and 
frequently  inspected  by  the  gas  company;  that 
the  gas  leakage  from  said  main  within  flu  last 
year  has  killed  the  three  trees  heretofore  men- 
tioned ;  that  reason  of  the  facts  hereinbefore 
alleged  the  plauitUfs  are  damaged  In  the  aum  of 
9600." 

This  quotation  from  Uie  ounplalnt  Is  trav- 
ersed the  answer.  The  substasoe  of 
the  new  matter  In  the  answer  Is  to  the  effect 
that  the  plaintiffs  knew  of  the  leakage  of  gas. 
if  any  existed,  for  a  long  time,  bat  n^ect^ 
ed  to  notlfr  ttie  defendant;  ttiat  as  soon  as 
It  became  aware  that  the  gas  was  leaking 
from  its  main  it  Immediately  repaired  it; 
and  further  that  the  negligence  of  the  plain- 
tiffs in  falling  to  notl^  the  defendant  the 
leakage,  contributed  to  the  death  of  the 
trees.  The  new  mattor  of  the  answer  la  de- 
nied in  the  reply. 

During  the  trial  the  plaintiffs  asked  leare 
to  amend  th^r  complaint  to  the  effect  that 
the  matters  set  forth  in  the  quoted  portion 
of  the  complaint  were  due  to  the  carelessness 
and  negligence  of  the  defendant.  This  mo- 
tion was  denied  by  the  court.  At  the  close 
of  the  testimony  on  behalf  of  the  plalnUffa 
the  court,  cm  nwUcm  <^  the  defendant,  en- 
tered a  jndgmeiit  of  noDsalt,  and  the  lOaln- 
tiffs  appeaL 

A.  King  Wilson,  of  Portland  (Wilson,  Neal 
&  Rossman  and  Geo.  P.  Hopkins,  Jr.,  all  of 
Portland,  on  the  brief),  for  appellants.  H. 
W.  Strong,  ot  Portland  (John  A.  Laiog,  ot 
Portland,  on  the  brief),  for  reQxmdent. 

BURNETT,  J.  (after  stating  the  fecta  as 
above).  [1]  It  Is  within  the  discretion  of  the 
court  to  allow  a  pleading  to  be  amended 
during  the  trlaL  L.  O.  U  1 102.  We  cannot 
say  that  the  court  abused  its  discretion  In 
refusing  the  change  desired,  and  hence  flie 
plalutlfls  can  take  nothing  here  by  vlrtae  of 
that  assignment  of  error. 
The  testimony  on  behalf  <tf  the  plaintUfa 
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Btrongfly  tended  to  show  that  tbe  trees  In 
question  began  to  abow  signs  of  dying  early 
In  the  month  of  July,  when  the  leaTes  began 
to  turn  yellow  and  two  of  the  trees  actually 
died  soon  afterwards.  About  this  time,  the 
plaintiffs,  being  apxir^nnstre  that  the  sickly 
aj^warance  of  the  trees  was  eanaed  by  gas, 
dug  down  into  the  parking  near  them  and 
became  conTtnoed  that  gas  was  escaping. 
They  notified  the  company  to  tint  tfcct 
The  defendant  then  aait  mm,  wlu)  drilled 
holes  in  the  pavement  fKHn  which  gu  es- 
caped In  suflBclent  quantity  to  be  Ughtsd  by 
boys  playing  with  matches.  The  company 
then  excavated  over  the  main  and  found 
that  It  had  been  broken,  making  a  vent  tor 
the  gas.  Sane  of  the  testimony  tends  to  at- 
tribute the  break  to  tiie  fket  that  a  water 
main  had  been  laid  across  the  gas  main  by 
the  anthwltles.  and  that  the  refllUog 
of  the  excavation  caused  a  pressure  against 
the  gas  main.  wMch  it  could  not  wlthatand. 
resulting  in  the  breach  from  which  the  gas 
escaped. 

tn  Illuminating  gas  is  a  dangerooa  thing 
when  it  dudes  control,  and  it  la  incumbent 
upon  those  who  deal  In  it  as  an  article  of 
merdtiandlse  to  use  care  commensurate  with 
its  harmfal  nature.  Of  course  the  diligence 
must  be  su(dt  as  an  ordinarily  prudent  pei^ 
son  would  exercise  under  like  circumstances 
in  managing  such  an  article.  In  brief,  the 
care  must  be  proportionate  to  the  danger  to 
be  reasonably  apprehended  from  the  agency 
under  consideration.  It  is  plain  that  a  great- 
er degree  of  absolute  care  should  be  exer- 
cised in  such  circumstances  than  In  conduct- 
ing a  millinery  store  or  carpenter  shop.  Iii 
either  case,  however,  the  care  must  be  pro- 
portlocate  to  the  risk  incurred.  It  is  said 
In  Koelseh  v.  Philadelphia  Co.,  152  Ta.  355, 
363,  25  Atl.  522,  524  (18  U  R.  A.  759,  34  Am. 
St.  Bep.  653) : 

"The  escape  of  gas  from  the  defeodant'i  main 
was,  in  the  absence  of  any  exculpatory  explana-  j 
tion,  some  evidence  of  neglect  •  •  ♦  and 
when  to  this  was  aclded  the  testimony,  already  [ 
quoted,  of  one  of  the  plaintiff's  witnesses  in  re-  i 
spect  to  the  appearance  of  the  aperture  through  I 
which  it  escaped,  a  prima  fade  case  was  made  ' 
oat  against  the  defendant." 

In  that  case  tbe  defendant  attributed  the 
escape  of  gas  to  the  separation  of  the  joints 
of  the  pipe,  due  to  the  building  of  an  adja- 
cent sewer.  On  that  point  the  court  said : 

"If  siTch  injury  to  a  gaa  main  be  a  natural 
and  probable  ronsequence  of  the  construction  of 
a  Bpwer  iu  close  proximity  to  it,  and  the  de- 
fendant had  knowledge,  or  ought  to  have  bad 
knowleili^o,  of  the  construction  of  this  particular 
sewer,  it  was  its  duty  to  efficiently  ffuard  aeainat 
the  damage  that  was  likely  to  be  sustained. 
*  *  *  U  oonld  not  shift  the  responsibility 
upon  the  mnnidpality  or  its  contractor  •  •  • 
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and  it  was  for  the  Jury  to  determine  whether, 
from  the  notoriety  attending  the  construction 
of  a  sewer,  a  gas  company  havine  a  proper  sys- 
tem of  ii^pectlon  would,  or  ought  to,  have 
knowledge  within  a  shorter  time  than  elapsed 
between  the  commencement  of  work  unon  the 
sewer  in  question  and  the  discovery  of  the  leak." 

It  is  like  the  doctrine  of  Boyd  v.  Portland 
Electric  Co.,  40  Or.  126,  66  Pac.  S76,  57  L. 
R.  A.  ei9,  to  this  effect  that: 

"In  actions  against  electric  companies  for  in- 
juries received  from  contact  with  live  wires  in 
public  ways  proof  of  the  breaking  of  the  wires 
and  of  the  happening  of  the  accident  makes  a 
prima  facie  case  of  negligence." 

See,  also,  Gould  v.  Winona  Gaa  Co.,  100 
Hlnn.  258,  m  N.  W.  254,  10  U  B.  A.  (N.  S.) 
S89. 

In  other  words,  considering  the  Inherent- 
ly dangerous  nature  of  illuminating  gaa  and 
the  duty  of  the  defendant  to  control  it,  an 
instance  of  res  ipsa  loquitur  occurs  whenever 
the  gas  escapes  to  the  injury  of  persons  or 
property. 

[S]  It  la  contended,  however,  by  the  de- 
fendant that  this  is  a  rule  of  evidence  rather 
than  of  pleading,  and  that  the  plaintiffs 
should  state  that  the  escape  of  the  gas  was 
due  to  the  negligence  of  the  •defendant.  In 
our  Judgment,  however,  the  pleading  is  suf- 
ficient in  that  respect  It  would  not  be 
enough  merely  to  say  that  the  defendant 
was  guilty  of  negligence.  That  is  a  mere 
conclusion  of  law.  The  complaint  must  state 
facts  from  which  the  court  will  be  able  to 
draw  the  conclusion  of  negligence.  Having 
stated  a  sufficient  omlsaion  of  duty  on  the 
part  of  the  defendant  it  la  not  necessary  that 
the  pleader  should,  so  to  speak,  put  a  label 
upon  the  complaint  and  say  In  so  many 
words:  These  allegations  mean  an  imputa- 
tion of  negligence.  If  the  facts  alleged  in 
the  complaint  In  this  action  are  proved  as 
laid,  a  prima  facie  conclusion  of  negligence 
would  be  imputed  to  the  defendant  as  a  mat- 
ter Of  law. 

[4]  Within  the  meaning  of  the  precedeuts, 
a  case  was  made  by  the  plaintiffs  sufficient 
to  go  to  the  Jury  when  they  showed  that  the 
gos  escaped  and  that.  In  consequence  there- 
of, the  trees  were  killed.  KegUgence  is  a 
question  of  fact  to  be  determined  by  the 
jury.  Palmer  v.  P.  Ry.  L.  &  P.  Co.,  56  Or. 
262,  108  Pac.  211.  There  being  some  evi- 
dence to  sustain  the  allegations  of  the  com- 
plaint, and  that  pleading  being  suffldent  In 
arerment  as  a  matter  of  law,  it  was  error 
to  withhold  the  case  from  the  Jury. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

IfeBBIDB^  a  3^.,  and  MOOBET  and  RAM' 
SEY,  JJ.,  concor. 
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McLaughlin  et  ai.    aumsvtllb  mer- 
cantile CO.  (B.  M,  CONDIT  & 
CO.,  GnrniBhee). 

(Bnpreme  Court  of  Oregon.  Dec.  29, 1914.) 

1.  Gabnishhent   (S  !•)— Natxjbb  of— Peo- 
oeedimo  in  rsu. 

"Garnishment"  is  a  proceeding  in  rem  tx> 
invest  plaintiff  witb  power  to  appropriate,  to 
the  ■atu&tction  of  a  debt  dae  him  from  defend- 
ant, property  of  defendant  In  the  gamishee*! 
hands,  or  a  debt  due  from  the  garniBhee  to  de- 
fendant 

[Ed.  Note.— For  other  caees,  aee  Garnishment, 
Cent.  Dig.  g  1 ;  Dec.  Dig.  S  I.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Gturnishment.] 

2.  GAsniSHVENT  (S  64*)  —  Statutobt  Pbo- 

OBBDINOS  —  CoimiJAHOB    WITH  STATDTOBT 

Rbuedt. 

Garnishment  ia  a  statutory  proceeding,  and 
one  availing  himself  of  the  remedy  must  com- 
ply substantially  with  the  statate  relating 
thereto, 

[Ed.  Note. — For  other  cases,  see  Gemishmeat, 
Cent.  Dig.  |S  133-135;  Dec.  Dig.  i  64.*] 

8.  Gabnishusnt  (I  136*)— Statutobt  Pbo- 

CBEDINOa— JUBISOtOTION  OF  CoVBT. 

A  plaintiff  in  garnishment  who  is  dissatis- 
fied with  the  certificate  of  the  garnishee,  requir- 
ed by  L.  O.  Ij>*S  803,  must  obtain  on  a  proper 
abowing  an  order  of  the  court  requiring  the 
garnishee  to  appear  at  a  time  and  place  for  ex- 
amination as  to  matters  stated  in  the  certifi- 
cate, and  file  and  serve  on  the  garnishee  writ- 
tea  allegations  and  interrogatoruB  as  required 
by  section  315,  or  the  court  will  not  obtain  ju- 
risdictioa  of  the  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Gamisbment, 
Cent.  Dig.  Si  246,  247 ;  Dec.  Dig.  {  186.*] 

4.  Garnishment  (§  135*)  —  Jubisdiottoh  — 
Sbbvicb  of  Aixegations— Waivbb. 

A  garnishee  may,  by  appearance,  waive  the 
service  of  allegations  and  interrogatories  re- 
quired by  Lk  O.  L.  8  316,  but  cannot  waive  the 
filing  thereof  essential  to  confer  jurisdiction. 

[EA.  Note.— For  other  cases,  see  Gamiab- 
ment,  Gent  Dig.  H  246, 247 ;  Dec,  Dig.  1 186.*] 

Department  No.  1.  Appeal  from  arcnlt 
Court,  Marion  County;  Percy  B.  EeUr, 
Jndg& 

Gamlaliment  proceedings  by  M.  A.  Mc- 
LanghUu  and  another,  partners  as  the  Salem 
Lum^  Company,  against  Uie  AumsviUe 
Mercantile  Company,  defendant,  and  the  B. 
M.  Condlt  &  Company,  garnishee.  From  a , 
Judgment  for  plaintiffs  against  the  garnishee, 
he  appeals.  Reversed. 

A.  O.  Condit  and  George  G.  Bingham,  both 
of  Salem,  for  appellant.  W.  C.  Winslow,  of 
Salem,  for  respondents.  , 

RAMSET,  J.  On  July  7,  1913,  the  plain- 
tiffs obtained  a  Judgment  In  the  circuit  court 
of  Marion  county  against  the  defendant,  the 
AumsviUe  Mercantile  Company,  a  corpora- 
tion, for  ¥168.30.  On  July  14.  1913,  the 
plaintiffs  caused  a  writ  of  execution  to  issue 
out  of  said  court  to  enforce  said  judgment, 
and  placed  It  In  the  hands  of  the  sheriff  of 
said  county  for  service.  On  July  15,  1913, 
garnishment  process  was  duly  served  on  E. 


M.  Condit  ft  Co.,  for  the  purpose  of  levying 
upon,  In  the  possession  of  saM  company,  cer- 
tain personal  property,  allied  to  belong  to 
the  defendant,  the  Aumsvllle  Mercantile 
Company.  After  the  said  gamisbment  notice 
was  so  served  on  said  garnishee,  the  latter 
furnished  said  sheriff  a  certificate  stating 
Inter  alia,  that  the  garnishee  had  no  property 
of  any  nature,  kind,  or  description  In  his 
possession  or  under  hla  control  belonging  to 
the  above-named  defendant,  the  Aumsvllle 
Mercantile  Company.  After  stating  the  fore- 
going facta,  said  ceitiflcate  set  forth 
tain  facts  In  the  nature  of  evidence  to  show 
that  the  property  that  Che  garnishee  had  In 
his  possession  did  not  belong  to  the  defend- 
ant. The  said  certificate  wa»  addressed  to 
the  sherlfl  of  said  county  and  delivered  to 
him  by  the  gamlsheeL  Paid  cotlfknte  was 
so  made  and  dcUveied,  on  or  abont  Septem- 
ber 28,  1913. 

On  September  80.  1913,  the  plaintUb  filed 
a  paper  that  they  styled  a  *<rep1y"  to  Uie 
'*anawei"  of  the  garnishee,  meaning  the  said 
certificate  made  and  dellvwed  by  the  gar- 
nishee to  said  sherlfl.  as  stated  mpra,  and 
set  forth  In  said  "r^ly"  varlotu  facts  as  to 
the  ownership  of  the  property  that  the  plaln- 
.tiffs  attempted  to  levy  upon  in  the  posses* 
sl<m  of  the  garnishee.  lUs  garnishment  pro- 
ceeding was  tried  upon  said  certificate  and 
said  "reply"  thereto,  and  the  trial  court 
made  findings  of  fact  and  law,  and  raidered 
a  Judgment  In  fiivor  of  the  plaintiffs  and 
against  E.  M.  Condit  ft  Co.,  the  garnishee, 
for  certain  specific  personal  property  de- 
scribed therein,  and  directed  tlie  Said  sher- 
iff to  take  possession  of  said  personal  prop- 
erty under  said  writ  of  execution  and  to 
sell  the  same  and  apply  the  proceeds  therectf 
upon  the  judgment  iqmn  which  said  writ  was 
issued,  etc. 

The  said  E.  M.  Condit  ft  Co.  aroeala  and 
assigns  the  following  errors: 

"(1)  Hit  court  erred  in  ordering  and  adjudg- 
ing that  the  plaintifl  and  respondent  was  en- 
titled to  a  jn^Ement  against  tue  defendant  and 
appellant  for  the  possession  of  1  Dayton  scale, 
1  range,  2  Iron  heaters,  2  show  cases,  1  cheese 
cutter  and  case,  1  coffee  grinder,  and  1  cream 
separator,  or  either  of  them.  (2)  The  court 
erred  in  holding  that  th^  sdalntiffs  and  respond- 
ents were  entitled  to  sudi  personal  property  un- 
der and  by  virtue  of  an  execution  or  otherwise. 
(3)  The  court  erred  in  ordering  and  adjudging 
that  the  sheriff  of  Marion  county,  Or.,  be  di- 
rected to  take  possession  of  said  personal  prop- 
erty under  such  execution  and  to  sell  the  same 
or  any  part  thereof  under  said  execution.  (4) 
The  court  erred  in  not  dismissing  the  so-called 
reply  of  tiie  plaintiff  to  the  answer  of  the  gar- 
nishee herein  and  in  not  dismiBsing  said  gar- 
nishee and  in  not  awarding  to  said  gamisliee 
its  costs  and  disbnrsemaits  in  said  proceedings 
had," 

In  the  concltudons  oS  law  found  by  the 
trial  court  Is  the  following: 

"It  is  stipulated  between  counsel  that  the  mat- 
ter might  be  tried  upon  the  answer  of  garnishee 
and  reply  thereto  by  plaintiff,  and  statement  of 
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coimfld  In  court,  wltbont  tite  necesai^  of  nl^ 
mitting  inteiTOgatoiics  Uld  allccationa." 

The  only  question  that  we  And  It  neces- 
sary to  determine  Is:  Did  the  court  below 
hare  jurisdiction  to  reader  said  Judgment 
against  the  said  garnishee? 

[1-3]  1.  "Garslshment"  Is  In  the  nature  of 
a  proceeding  In  rem,  since  its  aim  la  to  Invest 
the  plaintiff  with  the  right  and  power  to  ap- 
propriate to  the  satls&ctlon  ot  a  debt  due 
him  firom  the  deflmdant  the  pr^rty  of  the 
defendant  In  the  garnishee's  hands,  or  a  debt 
doe  from  the  garnishee  to  the  defoidant 
It  la  a  inirely  statutory  proceeding,  and  a 
person,  desiring  to  avail  himself  of  this 
remedy,  most  comply  subatantlally  with  the 
terms  of  the  statute  relating  thereto.  The 
statutes  of  the  vaxlons  states,  relating  to  the 
remedy  of  garolshroent  dUEer  greatly  in 
their  terms.  In  this  case,  the  plalntlfCa  bad 
obtained  a  Judgment  ^[aioet  the  defendant, 
and  they  caused  a  proper  writ  of  execution 
to  be  issued  against  the  pnqper^  of  the  de- 
fendant. Under  a  writ  of  execution,  pn^ 
erty  la  levied  on  In  Uie  same  manner  and 
with  lllffi  effect  aa  dmUar  pn^rty  la  at- 
tached. Subsection  4  of  section  233,  and  sec- 
tions SOO,  301.  and  303,  L.  O.  L. 

Under  section  303,  L.  O.  L.,  when  a  sheriff, 
with  a  writ  against  the  defendant,  applies  to 
a  person  mentioned  in  subsection  3  of  sec- 
tion 300,  L.  O.  If^  for  the  purpose  of  levying 
on  any  property  mentioned  ther^,  it  la  the 
duty  ot  such  person  to  futidah  him  a  cer- 
tificate, designating  the  amount  and  descrip- 
tion of  any  property  in  his  possession  belong- 
ing to  the  defendant.  If  such  person  refuses 
to  do  so,  or  if  the  certlflcate  given  be  unsat- 
isfactory to  the  plaintiff,  he  may  be  required 
by  the  court  to  appear  before  it  and  be  ex- 
amined on  oath  concerning  the  same.  Sec- 
tion 314,  L.  O.  L.,  provides  that  the  order 
mentioned  In  section  303,  supra,  shall  require 
such  person  to  appear  before  the  court  or 
jadge  at  a  time  and  place  therein  stated,  and 
that  the  said  person  shall  be  known  as  the 
garnishee  in  the  proceedings  subsequent  to 
the  making  of  such  order. 

It  will  be  observed  that,  if  the  certificate 
furnished  the  sheriff  is  unsatisfactory  to  the 
plaintiff,  the  next  step  for  him  to  tabe  is  to 
obtain  from  the  court  or  the  Judge  thereof  an 
order  requiring  the  person  in  whose  posaea- 
slon  the  property  or  debt  has  been  levied  up- 
on to  ai)pear  before  the  court  or  Judge  there- 
(k(  at  a  time  and  place  stated,  to  be  examined 
concerning  the  mattera  mentioned  in  the  cer- 
tificate. By  section  315,  L.  O.  L..  the  next 
£blog  that  the  plaintiff  la  reauired  to  do  Is  to 
serve  npon  the  garnishee  written  allegations 
and  Interrogatories,  toadilng  any  of  the  prop- 
erty liable  to  attuihment,  aa  to  which  tlie 
garnishee  la  required  to  give  a  certificate,  as 
provided  in  section  308,  eopra.  By  section 
316,  li.  O.  L.,  the  garnisOiee  Is  required  to  re- 
turn the  written  allegatlona  and  interrog- 


atories to  the  court  or  judge  with  his  answer 
thereto.  The  plaintiff  may  except  or  reply  to 
the  answer  of  the  garnishee  (sections  318  and 
310,  U  O.  U).  Section  320,  L.  O.  U,  provides 
that,  tf  it  aroears,  or  If,  upon  trial,  it  shall 
be  found,  that  the  garnishee  at  the  time  of 
the  levy  had  In  his  poaseaalon  any  property 
of  the  defendant  subject  to  attachment,  as 
provided  in  snbdlvlBlon  3  of  section  3aS.  be- 
yond the  amount  admitted  in  the  certlflcate, 
or  In  any  amount,  if  the  certlflcate  was  re- 
fused, Judgment  may  be  given  against  him 
for  the  value  thereof  In  money.  Section  257, 
L.  O.  L.,  makes  sections  313  to  332,  inclusive, 
applicable  to  garnishment  proceedings  where 
the  levy  is  made  upon  a  writ  of  execution. 

We  have  glvok,  supra,  a  summary  of  the 
sections  of  the  Code  andicable  to  gamisb- 
ment  proceedings. 

2.  The  response  that  a  person  Is  required 
to  make  to  a  levy  npon  property  In  his  posses- 
sion belonging  to  the  defendant  la  required 
by  section  303  to  be  in  writing,  and  it  Is  call- 
ed a  "certificate."  It  la  furnished  to  the  sher- 
iff who  made  the  lewj.  It  la  not  filed  In  the 
case  as  a  pleading.  If  the  party  refoaes  to 
furnish  a  certlflcate  or  U  he  fumlshea  <me 
and  it  1b  not  eatlsfacfetffy  to  the  plaintiff,  the 
court  may  require  him  to  ftivear'  at  a  stated 
time  and  place  and  be  examined  relattng  to 
the  proper^  that  the  plaintiff  attempted  to 
levy  on.  In  this  ease,  the  garnishee  foniiah- 
ed  the  sheriff  a  certlflcate  stating,  Inter  aHa, 
that  he  had  no  ptopexty  of  any  nature  In  his 
possession  or  under  bis  omtr^  belonging  to 
the  defendant  This  certificate  was  addrese- 
ed  to  the  sheriff  and  delivered  to  falm.  It 
waa  nnaatlsfaetory  to  the  plaintiffs,  but  they 
did  not  make  a  ahowing  to  the  court  and  ob- 
tain an  order  thereof  requiring  the  garnishee 
to  appear  In  court,  at  a  time  and  place  atat- 
ed,  to  be  examined  rai  oath  c(»c«rnlng  the 
matters  stated  in  the  certificate,  and  then 
serve  upon  him  written  allegations  and  inter- 
rogatories aa  required  by  stetote.  In  fact,  no 
order  for  the  examinatltm  of  the  garnishee 
was  applied  for  or  made,  and  no  allegations 
or  interrogatories  were  served  on  the  gar- 
nishee or  filed.  Instead  of  obtaining  the  or- 
der for  the  examination  of  the  garnishee  and 
then  serving  on  him  the  allegations  and  in- 
terrogatories provided  for  by  section  315,  su- 
pra, the  plaintiffs  filed  in  the  court  below 
what  was  termed  "a  reply  to  the  answer"  of 
the  garnishee;  but  the  garnishee  had  not 
filed  any  answer  In  said  proceedings.  All 
that  he  had  done  was  to  furnish  to  the  sheriff 
the  certificate  required  by  section  303,  supra. 
The  said  supposed  "reply"  set  up  certain  af- 
firmative matter.  As  stated  supra,  the  plain- 
tiffs failed  to  obtain  from  the  court  or  Judge 
thereof  any  order  for  the  examination  of  the 
garnishee,  or  to  serve  or  file  any  allegations 
or  Interrogatories  required  by  the  statute, 
and  hence  the  appellant  contends,  inter  alia, 
that  the  court  below  did  not  acquire  or  pos- 
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sess  jurisdiction  of  the  subject-matter  ot  the 
garnishment  proceedings,  and  that  therefore 
the  judgment  appealed  from  is  void. 

3.  In  order  that  a  plaintiff  may  obtain  a 
valid  judgment  against  a  garnishee,  he  must 
follow  substantially  the  reanlrementa  of  the 
statute  relating  thereto. 

In  Case  v.  Noyes,  16  Or.  329,  333,  19  Paa 
104,  106,  the  court  says,  inter  alia: 

"The  remedy  by  attachment  and  garnishment 
is  purely  statutory  and  to  make  them  available 
to  a  party  the  substantial  requirements  of  the 
statute  muEt  be  complied  with.  The  court  has 
no  power  to  enlarge  or  extend  them  beyond  the 
letter  of  the  statute.  •  *  •  In  thla  case  no 
allegations  whatever  were  served  or  filed.  This 
essential  and  fundamental  requirement  could 
not  be  omitted  or  neglected  by  the  plaintiff. 
Without  such  allegations  there  Is  nothing  in 
the  case  requiring  an  answer  from  the  gar- 
nishee, or  upon  which  a  judgment  could  be  ren- 
dered against  him." 

And  on  a  rehearing  In  said  case  (16  Or. 
539,  21  Pac.  46)  the  court  says: 

"No  allegations  whatever  were  filed,  and  In 
such  case  it  is  not  perceived  how  there  could 
be  sn  amendment.  Counsel  for  the  respondent 
insists  that  the  affidavit  used  before  the  judge 
to  obtain  the  order  on  the  garnishee  to  answer 
might  be  treated  as  allegations  within  the  mean- 
ing of  the  Code ;  but  we  think  otherwise.  Such 
affidavit  cannot  supply  the  office  of  a  pleading 
which  the  Code  ezprwely  requires  in  the  caw. 
•  *  •  In  such  case  •  ♦  •  the  garnishee  is 
in  court  for  a  particular  purpose  specified  in  the 
statute,  and  if  the  plaintiff  would  SDCceed 
against  him  he  must  substantially  follow  the 
statutory  requirements." 

In  Smith  T.  Conrad,  23  Or.  210.  211,  81 
Pac  398,  the  court  says,  Inter  alia: 

"The  only  question  for  our  consideration  is 
whether  a  valid  judgment  can  be  bad  against 
a  garnishee  without  the  allegations  provided  for 
in  section  164  of  the  Oode  (section  315,  L.  O. 
I*).  The  proceedings  are  purely  statutory,  and 
the  liabilities  imposed  and  rights  secured  by  the 
process  of  garnishment  are  regulated  entirely 
Dy  the  statute,  and  to  that  we  must  look  for 
the  soIutioD  of  the  question  before  us.  *  *  * 
It  is,  however,  generally  agreed,  whatever  the 
method  of  procedure  provided  by  statute,  that 
the  process  of  garnishment  is  in  effect  an  ac- 
tion or  suit  by  the  plaintiff  in  the  principal  ac- 
tion against  the  garnishee  to  enforce  a  liabil- 
ity existing  against  him  and  in  favor  of  the 
defendant.  *  *  *  It  thus  appears  that  such 
aUegatlons  perform  the  office  and  are  In  the 
nature  of  a  complaint  on  a  cause  of  actiqu 
which  exists  in  favor  of  the  defendant  in  the 
original  action  and  against  the  garnishee,  and 
tender  to  him  the  only  issues  he  ia  required  to 
answer,  or  that  the  court  is  authorized  to  try. 
All  proceedings  prior  to  such  allegations  are 
but  preliminary  steps  leading  up  to  the  forma- 
tion of  an  isBue  between  the  plaintiff  and  the 
garnishee  for  trial  by  the  court.  •  •  •  By 
the  service  of  the  order  of  the  court  requiring 
the  garnishee  to  appear  and  answer  at  a  speci- 
fied time  and  place,  jurisdiction  of  his  person 
is  obtained;  but  without  the  filing  of  the  al- 
legations the  court  does  not  obtain  juriadictioa 
of  the  subject-matter,  and  there  is  nothing  for 
the  gnrnishee  to  answer,  and  no  question  for 
the  court  to  determine.  It  follows  that  no 
waiver  by  the  garnishee  of  allegations  can  con- 
fer juriadiction  upon  the  court  any  more  than 
a  waiver  of  a  complaint  in  an  ordinary  action 
can  do  so.  Before  the  jurisdiction  of  a  court 
over  the  subject-matter  can  be  said  to  exist,  it 
must  appear  that  a  complaint,  or  what  stands 


In  its  place,  has  been  submitted,  Inrokiiig  the 
action  of  the  court  apon  a  matter  witbu  the 
scope  of  its  jurisdlctien.**  1  Freeman  on  Judg- 
ments, I  119. 

In  Altona  Dabney.  87  Or.  884,  886,  62 
Pac.  621,  the  conrt,  Inter  alia,  says: 

"It  (a  motion  to  vacate  a  Judgment)  is  based 
upon  the  fact  that  the  allegations  and  interrog- 
atories were  neither  served  within  the  time 
fixed  by  the  court  in  the  order  for  the  examina- 
tion of  the  garnishee,  nor  upon  him  peisonall;; 
but  his  subsequent  appearance  by  answer  was 
a  waiver  of  an  irregularity  in  that  regard.  He 
allegations  in  a  garnishee  proceeding  are  essen- 
tial to  Jurisdiction  of  the  subject-matter. 
*  *  «  Bnt  Jurisdiction  of  the  person  may  be 
acquired  by  a  Tolnntary  appearance." 

[4]  The  rule  Is  settled  In  this  state  that  the 
filing  of  the  allegations  In  a  garnishment  pro- 
ceeding provided  for  by  section  315,  I*.  O.  U, 
Is  nece^ary  to  confer  upon  the  court  JurlBdlo- 
tion  of  the  subjectmatter  of  the  proceeding, 
and  that  the  garnishee  may  waive  the  service 
of  the  allegations  by  an  appearance,  but  that 
the  filing  of  the  allegations  cannot  be  waived. 
A  judgment  against  the  garnishee,  where  no 
allegations  were  filed,  Is  without  Jurisdiction 
of  the  subject-matter,  and  void. 

In  this  case,  no  allegations  were  either  serv- 
ed or  filed,  and  no  order  of  the  court  for  the 
examination  of  the  garnishee  was  made.  It 
necessarily  follows,  under  the  rule  settled  by 
the  previous  decisions  of  this  court,  that  the 
judgment  against  the  garnishee  Is  coram  non 
judice  and  void. 

In  Smith  V.  Oonrad,  supra,  the  court  says: 

"It  follows  that  no  waiver  by  the  garnishee 
ot  the  all^ations  can  confer  Jurlsdicbon  upon 
the  court  any  more  than  a  waiver  of  a  com- 
plaint in  an  ordinary  action  can  do  so." 

We  eonclBde  that  tbti  Judgment  against  tha 
garnishee  Is  void  for  want  of  Jorisdictiwi, 
and,  for  this  reason,  It  is  reversed. 

McBRIDB,  C.  J.,  and  BUBNEOTT  anfl 
BEAN,  33^  concur. 


SCHOOL  DZST.  NO.  43  v.  VEACH  et  aL 
(Supreme  Court  of  Oregon.    Dec.  29,  1914.) 
EJECTMEKT  (S  106*)  —  lAAflK  —  Expiratton — 

Question  fob  Jubt. 

Where  plaintiffs  in  ejectment  claimed  un- 
der an  unrecorded  lease  fnnn  the  common  source 
of  title  limiting  the  term  to  the  time  the  prop- 
erty was  used  as  a  site  on  which  to  build  a  dis- 
trict school  bouse,  evidence  held  to  require  sub- 
mission to  tlie  jury  of  the  question  whether 
such  use  had  termuiated  when  defendants  ac- 
quired title. 

[Ed.  Note.— For  othn  cases,  see  Ejectment, 
Cent  Dig.  li  807-^10;  DecTDlg.  f  106.*] 

Department  No.  L  Appeal  from  Ctrcolt 
Court,  liane  Gonbty ;  J.  W.  Hamilton,  Judge. 

Ejectment  by  School  District  No.  48 
against  Lena  S.  Veadi  and  another.  Judg- 
ment for  defendants,  and  plainttfl  appeals. 
Afilrmed. 

This  is  an  action  of  ejectment  brought  by 
school  district  No.  43  In  Lane  county.  Or., 


•For  otber  cues  see  sun*  toplo  and  section  NUMBER  ia  Deo.  Dig.  ft  Am.  Dig.  K«y-No.  SartM  ft  Rep'r  ludufls 
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Against  the  defendants  to  recoTer  possession 
of  a  tract  of  land  120  feet  long  by  65  feet 
wide,  formerly  owned  by  R.  R  Cochran, 
from  whom  both  parties  deralgn  title.  The 
plaintiff  claims  under  a  lease  dated  January 
17,  1.S63,  the  habendum  clause  In  which  Is 
"to  have  and  to  hold  the  said  premises  so 
long  as  the  same  may  be  used  for  a  site 
on  which  to  build  a  district  sehoolhouse," 
The  defendants  claim  under  deeds  from 
Cochran  and  his  successors  In  Interest  con- 
veying them  the  fee-simple  title  to  a  larger 
holding.  Including  the  tract  In  dispute.  The 
lease  was  not  recorded.  The  plaintiff  ap- 
peals from  a  judgment  rendered  upon  a  ver- 
dict of  the  jury  In  favor  of  tbe  defendants. 

Blcbard  8.  Smith,  of  Bagene  (Woodcock, 
Smith  &  Bryaoa  and  Foster  &  Hamilton,  all 
of  Eugene,  on  the  bri^,  for  appellant  H. 
W.  Thompson,  of  Eiifene  (Thompson  &  Har- 
dy, of  Bagene,  on  the  brief),  for  respondents. 

BURNETT,  J.  (after  stating  the  facta  as 
above).  The  sole  question  presented  for  our 
consideration  la  the  alleged  error  of  the  court 
in  not  directing  the  jury  to  return  a  verdict 
for  the  plaintiff  because,  as  It  contemde,  tbe 
undisputed  testimony  shows  that  the  defend- 
ants purchased  the  property  in  controversy 
with  full  knowledge  of  the  i>ossea8ion  of  the 
tract  by  the  plaintiff,  and  that  the  defend- 
ants were  not  innocent  purchasers.  There 
was  testimony  tending  to  show  that  prior  to 
1892  there  was  a  schoolhonse  on  the  realty 
in  dispute  which  was  moved  off  and  a  new 
one  bnllt  projecting  from  adjoining  land 
about  10  feet  upon  the  premises  here  Involv- 
ed. Tills  was  used  for  school  purposes  un- 
til some  time  in  November,  1911,  when  the 
district,  having  built  a  new  sehoolhouse 
about  40  rods  distant,  took  out  of  the  old 
structure  all  the  furniture  of  any  value,  in- 
stalled It  in  the  new  building,  and  left  the 
former  unoccupied  until  the  antumn  of  1918. 
During  this  time  most  of  tiie  windows  were 
broken  by  boys  throwing  stones  through 
them,  and  the  walks  l«iding  to  it  were  torn 
up.  On  December  28,  1912,  the  defendants 
bought  from  their  immediate  grantor  the 
laud  including  tbe  plat  in  question  and  paid 
$1,600  In  cash.  Before  buying  they  caused 
the  record  of  conveyances  to  be  examined 
and  an  abstract  made  which  f&iled  to  dis- 
close any  title  In  ttie  plaintiff  or  any  con- 
nection with  the  title  on  lis  part  It  is 
conceded,  as  stated  above,  that  the  lease  was 
never  recorded.  The  testimony  tends  to 
show  that  it  was  not  until  about  two  months 
after  the  defendants  purchased  that  they 
were  informed  of  the  existence  of  the  lease 
in  question.  They  took  possession  ttf  the 
land  soon  after  they  bought,  and  fenced  it 
to  the  exclusion  of  the  plaintiff.  Other  tea- 
timony  tends  to  show  that,  after  tbe  old 
building  had  remained  Idle  more  than  a 
year,  the  plaintiff  established  in  it  a  cooking 
nAool  as  part  of  its  cnrriculam. 


The  contention  of  the  plaintiff  Is  that,  un- 
der all  these  circumstancea  thus  narrated, 
the  defendants  were  put  upon  inquiry  which 
wonld  have  disclosed  tbe  lease  mentioned, 
and  that  hence  the  court  should  have  di- 
rected a  verdict  for  the  plaintUI.  Conceding 
as  a  postulate  that  the  lease  was  established 
and  that  the  plaintiff  had  previously  used 
tbe  ground  on  which  to  erect  a  sehoolhouse, 
we  may  well  say  that  there  is  evidence  of 
facts  which  would  put  the  defendants  upon 
inquiry  when  about  to  purchase  tbe  land. 
Stannls  v.  Nicholson,  2  Or.  335 ;  Bohlman  v. 
Coffin,  4  Or.  314 ;  Musgrove  v.  Bouser,  5  Or. 
317,  20  Am.  Rep.  737;  Exon  v.  Dancke,  24 
Or.  113,  32  Pac.  1045 ;  Cooper  v.  Thomason, 
30  Or.  173,  45  Pac.  296;  Ambrose  v.  Hunt- 
ington. 34  Or.  490,  56  Pac.  513;  Randall  v. 
LIngwall,  43  Or.  383,  73  Pac.  1.  This,  how- 
ever, Is  not  all  the  case.  The  ultimate  ques- 
tion to  be  determined  is  the  title  to  the 
property.  All  the  inquiry  could  have  dis- 
closed was  the  existence  of  the  lease  In 
questloD.  Whether  that  document  was  still 
In  force  was  not  to  be  determined  by  its 
mere  execution.  Remembering  that  it  was 
to  operate  only  so  long  as  the  premises 
described  therein  "may  be  used  for  a  site 
on  which  to  build  a  district  sehoolhouse," 
we  find  that  there  was  evidence  which  was 
sufficient  to  go  to  the  jury  on  the  question 
of  the  surrender  of  the  premises.  It  is  not 
disputed  that  the  plaintiff  had  built  a  new 
sehoolhouse  some  distance  from  the  tract  de- 
scribed In  the  complaint  The  jury  was  au- 
thorized from  the  testimony  already  men- 
tioned to  believe  that  the  use  of  the  prop- 
erty as  a  sehoolhouse  site  had  been  discon- 
tinued by  the  plaintiff,  and  It  was  without 
controversy  that  the  defendants  as  succes- 
sors in  Interest  of  the  lessor  in  the  fee  had 
taken  possession  of  the  locus  In  quo.  With- 
out commenting  on  the  weight  of  the  testi- 
mony, which  is  beyond  our  province,  we  can 
only  say  that  whether  the  lease  was  terminat- 
ed by  a  surrender  resoltli^  by  (^ratltm  of 
law  from  the  acts  of  the  parttes  is  a  question 
of  tact  to  be  determined  by  the  Jury.  Brew* 
er  V.  National  Union  Building  Ass'n,  106  III. 
221,  46  N.  B.  ^2;  White  v.  Walker.  31  111. 
422;  Kneeland  t.  Schmidt,  78  Wis.  343,  47 
N.  W.  438,  11  U  R.  A.  49&  Under  tinch  con- 
ditions, tt  was  Incnmbent  upon  tbe  circuit 
court  to  submit  the  question  to  the  jury 
accompanied  by  proper  Inetmctioiis.  We 
presume  the  court* s  directions  to  the  jury 
were  sound  because  the  plaintiff  has  pointed 
out  no  error  in  them.  Further  than  this,  we 
cannot  set  aside  the  verdict  because  we  are 
not  able  affirmatively  to  say  there  is  no  evi- 
dence to  support  It 

In  brief,  all  that  an  inquiry  under  any 
oondltifm  of  tbe  case  would  have  dlsdoeed 
was  the  existence  of  the  lease.  Whether  tiie 
tenancy  under  it  still  continued  depended 
upon  the  equivocal  sitnattim  disclosed  by 
the  testimony,  calling  for  a  solution  by  the 
verdict  of  the  jury.   The  court  was  not  au- 
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thorlzeO  to  say  as  a  matter  of  law  that  the 
plaintiff's  estate  was  still  In  effect  or  had 
been  surrendered. 
Finding  no  error,  the  Judgment  Is  aflSrmed. 

McBGIDE,  C.  J.,  and  MOORB  and  RAM- 
SET,  JJ.,  concur. 


SMITH  T.  ANDERSON  et  aL 

(Supreme  Court  of  Oregon.    Dec  29,  1914.) 

1.  Fbaud  (I  41*)— Eleuents— Plbadino. 

Each  component  of  fraud  must  be  alleged 
and  found  to  exist  as  a  matter  of  fact,  and  the 
absence  of  an;  one  of  them  is  fatal  to  the  party 
asserting  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  8S  36,  37 ;   Dec  Dig.  S  41.*] 

2.  Fbaud  (|  11*)— Fbaudulert  Rbpbksenta- 
xioNs  —  Mattebs  or  Fact  ob  Opinion  — 
Statement  of  Fact. 

A  statement  which,  by  reason  either  of  Its 
form  or  subject-matter,  amounts  merely  to  an 
expression  of  opinion,  is  not  actionable,  though 
an  expression  of  opinion  may  be  so  blended  with 
statements  of  fact  as  to  become  itself  a  state- 
ment of  fact;  but  statements  as  to  Talae  or 
quality,  made  by  one  knowing  them  to  be  un- 
true, with  intent  to  deceive  and  mislead  the  one 
to  whom  they  are  made,  and  by  which  he  is 
misled,  amount  to  an  affirmation  of  fact- render- 
ing him  liable  therefor. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  8§  12,  13;  Dec.  Dig.  S  !!■*] 

3.  Fbaud  (S  64*)— Qvkstion  vos  Jttbt— Faoi 
OB  Opinion. 

Whether  a  statement  is  an  expression  of  an 
oi^lon  or  a  statement  of  fact  is  cenerany  for 
the  jury,  on  consideration  of  the  sobject-matter, 
the  respective  knowledge  of  the  parties,  and  the 
form  of  the  statement. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent. 
Dig.  SS         67-71;  Dec.  Dig.  S  64.*] 

4.  APFKAI.  ANU    BBBOB    (1  807*)— FBBBUUP- 

TioNS— Evidence  Not  Shown  bt  Recobd. 
In  an  action  on  a  note,  defended  on  the 
ground  of  a  false  and  fraudulent  statement  as 
to  the  value  of  the  property  for  which  it  wsa 
given,  where  the  record  on  defendants'  appeal 
contained  none  of  the  evidence,  the  Supreme 
Court  would  presume  that  the  evidence  estab- 
lished that  the  atatem«it  was  one  of  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2899,  2011-2915,  2916, 
3673,  3674,  3676,  3678 ;  Dec.  Dig.  8  90t.*l 

5.  Biixs  AND  Notes  ^  489*)— Dsfenbes— 
Fbaud — Pleadinq  and  Psoof. 

In  an  action  on  a  note  given  as  a  part  con- 
sideration for  a  packing  plant,  an  answer  alleg- 
ing that,  before  its  execution  and  the  pledging  of 
its  collateral,  the  plaintiffs  assignor  represented 
to  defendants  that  the  company's  capital  stock 
was  worth  at  least  ¥21,000,  such  value  being 
based  upon  its  plant  and  assets,  was  sufficient  to 
admit  evidence  that  the  statement  was  one  of 
fact,  snd  not  of  opinion,  so  as  to  constitute  ac- 
tionable frand. 

[Ed.  Note.~IV>r  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |8  1687-1642;  Dee.  Dig*  1 
489.*]  '  .'SI 

D^rtment  No.  2.  Appeal  fnmi  Circuit 
Oonrt,  Multumnah  County ;  Robert  O.  Mor- 
row, Judge. 

Actltm  by  M.  B.  Smith  against  OUver  An- 
derson and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 


M.  B.  Meacham,  of  Portland  (W.  B.  Dag- 
gett, of  Portland,  on  the  brief),  for  appellant. 
B.  O.  Shulason,  of  Portland,  for  respcmdents. 

McNART,  3.  Viewed  In  Its  entirety,  this 
proceeding  Is  In  the  nature  of  a  suit  to  fore- 
close a  pledge  of  corporate  stock.  On  NoTem- 
ber  8,  1912,  defendants  Oliver  Anderstm  and 
Hannah  Anderson  executed  and  delivered  to 
W.  B.  Daggett  a  promissory  note  for  93,00a 
As  an  earnest  of  the  payment  of  the  obliga- 
tion, 100  shares  of  the  capital  stodc  of  the 
Vancouver  Packing  GMupany  were  transfer- 
red by  the  makers  of  the  note  to  the  payee. 
According  to  the  complaint,  on  January  24, 
1913,  before  maturity,  and  for  a  valuable  con- 
sideration, W.  B,  Daggett,  without  recourse, 
assigned  and  dellwed  to  ptalntifr  the  prom- 
issory note  and  the  corporate  stock  given  to 
secure  the  payment  thereof.  ConUnalng,  the 
pleading  recounts  that  Oliver  Anderson  and 
Hannah  Anderson,  in  January,  1913,  sold  and 
delivered  to  the  Frank  A.  Sweeney  Company, 
a  corporation,  the  plant  and  all  the  personal 
property  of  the  Vancouver  Packing  Company, 
and  as  a  part  of  the  consideration  of  the  sale 
the  purchaser  assumed  and  agreed  to  repay 
the  note  and  redeemed  the  corporate  stock. 
In  the  prayer  the  court  is  asked  to  pronounce 
Judgment  upon  the  note,  and  "that  the  said 
pledge  be  foreclosed,  and  that  the  certificates 
of  stock  be  sold  according  to  law  and  the 
practice  of  this  court" 

After  conceding  certain  of  the;  allegations 
and  denying  others,  defendants  aver  matters 
which  they  Insist  constitute  fraud,  and  are 
substantially  that  on  November  7.  1912,  in 
consideration  of  the  transfer  to  them  of  100 
shares  of  the  capital  stodc  of  the  Vancouver 
Packing  Company,  Oliver  Anderson  and 
Hannah  Anderson  oonv^ed  to  one  R.  C 
Scott  and  T.  J.  Leonard  real  estate  of  the 
value  of  $25,000,  bearing  an  Incumbranoe 
thereon  of  $7,000;  that  representations  were 
made  to  the  Andersons  that  the  Vancouver 
Pacldug  Company  was  organized  under  the 
laws  of  the  state  of  Washington,  having  its 
principal  place  of  business  In  the  dty  of  Van- 
couver, nith  a  plant  and  assets  of  the  value 
of  f 21,000,  leaving  "a  difference  of  $3,000  due 
from  these  defendants  to  Scott  and  Leonard 
in  said  trade."  To  absorb  the  discrepancy  In 
the  values  of  the  two  properties,  the  Ander- 
sons executed  and  delivered  the  note  in  ques- 
tion to  B.  C.  Scott  and  T.  J.  Leonard,  and 
also  assigned  as  collateral  the  100  shares  of 
the  caidtal  sto<^  of  the  Vancouver  Packing 
Company.  As  a  matter  c£  conv^oice,  it  Is 
alleged,  the  note  was  taken  in  the  name  of 
W.  B.  Daggett  The  kernel  of  the  defense  la 
contained  In  the  following  paragraph,  which 
we  quote  In  full: 

"That  before  the  execution  of  said  note  and 
the  pledge  of  said  collateral,  and  the  making  of 
the  trade  by  these  defendants,  the  Andersons, 
with  said  Scott  and  Leonard,  as  above  pleaded, 
the  said  R.  C.  Scott  and  T.  J.  Leonard  repre- 


*For  othar  cases  Ms  asms  toplo  and  ascUon  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  K«y-ND.  SeriM  *  Bm'T  ladazw 


Digitized  by 


Google. 


SmTH  T.  ANDBB80N 


1159 


sentffd  to  tbew  dcfendaato  tbat  «aid  capital 

etock  of  the  Vancouver  Packing  Company  was 
worth  &t  least  $21,000,  each  vaJtie  being  based 
aTwn  the  plant  and  aweta  of  th«  said  Vanoourer 
Packing  Company;  that  these  defendants,  the 
Andersons,  believed  said  representations  as  to 
value  and  relied  on  the  nme  In  making  aaid 
trade  and  in  executing  and  delivering  said  note 
and  stock,  and  were  Ignorant  of  the  trae  vatae 
of  said  capital  stodc  and  plant,  and  but  for 
said  representations  would  not  have  made  said 
trade,  or  executed  and  delivered  said  note,  or 
pled^d  said  collateral;  that  soon  after  the 
transfer  of  the  plant  of  aald  YancouTer  Pack- 
ing Company  to  the  other  defendant  herein,  the 
Frank  A.  Sweeney  Company,  and  the  assump- 
tion by  eaid  company  of  said  note,  these  defena- 
ants,  the  Andersons,  discovered  Uiat  the  afore- 
said representations  made  by  R.  C.  Scott  and 
T.  3.  Leonard  were  In  fact  false  and  fraudulent, 
and  were  made  by  them  for  the  purpose  and 
with  the  intent  of  defrauding  these  defendants, 
the  Andersons,  and  cheating  them  of  their  afore- 
said real  estate,  and  Inducing  them  to  execute 
and  deliver  the  said  promissory  note  and  to 
pledge  said  stock;  that  said  plant  and  capital 
stock  were  in  fact  of  no  value,  as  the  said  B.  C. 
Scott  and  T.  J.  Tjconard  well  knew;  tbat  by 
reason  of  said  fraudulent  representationB  these 
defendants,  the  Andersons,  have  received  no 
value  or  consideration  for  said  promissory  note 
or  tlie  pledge  of  said  stock  and  have  been  dam- 
aged in  a  large  sum  in  connection  with  said 
trade." 

From  recitals  foimd  In  the  Judgment  we 
are  informed  that  by  c<Hisent  of  the  parties  a 
Jury  was  Impaneled  to  determine:  (1)  Wheth- 
er plaintiff  Ib  a  holder  of  the  note  In  good 
faith,  for  value,  and  without  notice.  (2) 
Whether  the  defense  of  fraud  was  sabstan- 
tiated  by  defendants.  On  the  first  proposi- 
tion the  Jury  returned  a  verdict  that  plaintiff 
did  not  take  the  note  In  good  faltb,  for  value, 
and  without  notice.  As  to  the  second  Inquiry, 
the  Judgment  recites  that  plaintiff  expressly 
consented  to  the  form  of  the  verdict  which 
was  returned  by  t^e  Jury: 

"We,  the  jury  impaneled  in  the  above-entitled 
cause  to  try  certain  issues  therein,  find  that  the 
defendants  Oliver  Anderson  and  Hannah  Ander- 
son received  no  value  for  the  three  thousand 
dollar  ($3,000)  note  in  questloo." 

Sequentially,  the  court  entered  a  Judgment 
dismissing  the  cause.  The  record  on  appeal 
consists  of  the  pleadings,  the  verdicts  of  the 
Jury,  and  the  Judgment  Aivarently,  then, 
we  have  but  one  question  for  consideration, 
and  that  Is  whether  the  new  matter  set  forth 
In  defendants'  answer  is  sufficient  to  consti- 
tute a  defense? 

11]  On  many  occasions  this  court  has  si>ee- 
Ifled  and  grouped  the  essential  elements  of 
fraud  until  they  have  been  placed  away  In 
the  legal  storehouse  containing  the  settled 
principles  of  our  Jurlspmdence ;  the  latest 
expressions  of  this  court  being  found  In 
Wheelwright  t.  VanderbUt,  188  Pac.  867,  and 
Outcault  Advertising  Co.  v.  Buell,  141  Pac. 
1020.  The  doctrine  of  these  cases  Is  that 
each  component  of  fraud  must  be  alleged  and 
found  to  exist  as  a  matter  of  fact,  and  that 
the  absence  of  any  one  of  them  la  fatal  to 
tbe  party  asserting  fraud. 


[>*4]  Argoment  ta  admkoed  by  oounsel  for 
plaintiff  that  mlsr^resentaUons  aa  to  value 
are  not  actionable,  Iiowaoever  fala^  for  they 
are  mnely  expxtMifma  of  opinion  dasalfled 
as  "dealer^  talk."  Bringing  In  review  tbB 
answer,  we  observe  llils  all^tion: 

"That  before  the  execution  of  said  note  and 
tbe  pledge  of  said  collateral  and  the  making  of 
the  trade  by  these  defendanta,  the  Andersons, 
with  said  Scott  and  Ijeonard.  as  above  pleaded, 
the  said  B.  C.  Scott  and  T.  J.  Leonard  rep- 
resented to  these  defendants  that  said  capital 
stock  of  the  Vancouver  Packing  Company  was 
worth  at  leaat  $21,000,  such  value  being  based 
upon  the  plant  and  assets  of  said  Vanrouver 
Packing  Company." . 

Was  this  pecuniary  statement  one  of  fact 
or  of  opinion?  A  statement  which  by  reason 
either  of  its  form  or  subject-matter  amounts 
merely  to  an  expression  of  opinion  la  not  ac- 
tionable, for  it  is  one  upon  whldi  reliance 
cannot  safely  be  placed;  however.  It  Is  not 
always  easy  to  decide  whether  a  given  state- 
ment is  one  of  opinion  or  of  fact  To  be  con- 
sidered In  deciding  the  question  Is  the  sub- 
ject-matter, the  respective  knowledge  of  the 
parties,  and  the  form  of  the  statement 
These  matters  are  ordinarily  for  the  deter- 
mination of  the  Jury.  An  expression  of  opin- 
ion may  be  so  blended  with  statements  of 
fact  as  to  become  Itself  a  statement  of  fact 
20  Cyc.  16.  The  record  on  appeal  contains 
none  of  the  evidence  tbat  was  presented  ei- 
ther to  tbe  court  or  Jury  on  these  matters. 
Consequently  we  are  forced  to  presume  that 
evidence  was  Introduced  in  the  case  which 
had  the  effect  of  establishing  that  the  state- 
ment regarding  value  was  one  of  fact  In 
the  case  of  Koehler  v.  D^inlaon,  143  Pac.  649, 
Mr.  Justice  Eakln  In  his  concurring  opinion 
said: 

"As  a  general  mle,  the  mere  expression  of  an 
opinion  which  is  understood  to  be  only  an  opin- 
ion does  not  render  the  person  expressing  It 
liable  for  fraud ;  but  where  the  statements  are 
as  to  value  or  quality,  and  are  made  by  a  person 
knowing  them  to  be  untrue,  with  intent  to  de- 
ceive and  mislead  the  one  to  whom  they  are 
made,  and  by  which  he  is  misled,  they  may 
amount  to  an  affirmation  of  fact  rendering  blm 
liable  therefor.  The  rule  that  no  one  is  liable 
for  an  expreeskm  of  an  (pinion  la  applicable 
only  when  the  opinion  stands  by  Itself  as  a 
distinct  thing." 

IB]  Lending  every  Intendment  In  favor  of 
the  pleading,  we  are  of  the  opinion  that  the 
allegation  concerning  the  representation  of 
value  was  sufficient  to  admit  evidence  that 
tbe  statement  was  one  of  fact  and  not  of 
opinion,  and  therefore  did  constitute  action- 
able fraud.  Whether  a  certain  statement  em- 
bodies matters  of  oplnl<m  or  of  fact  is  dis- 
cussed In  Turk  v.  Botsford,  139  Pac.  925,  and 
Boelk  V.  Molan,  66  Or.  229,  107  Pac.  689. 

Under  the  state  ot  the  record,  there  re- 
mains nothing  furtbor  to  consider,  and  the 
Judgment  of  the  lower  court  will  be  affirmed. 

McBBIDB,  a  J«  and  BAKIN  and  BBAN. 
JJ.,  concur. 
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HTLAND  V.  OREGON  HASSAM  PAVING 

CO. 

(Supreme  Court  of  Oregon.    Dec.  22.  1914.) 

1.  Contracts    (B    155*)    —  Constbuctioh 
Against  Pabtt  Using  Terus. 

A  party  writing  a  contract  cannot  reason- 
ably contend  that  be  did  not  intend  to  do  all 
that  the  contract  by  its  terma  obliged  bira  to  do. 

I  Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  736;  Dec.  Dig.  S  155.*} 

2.  C0STEACT8  (5  126*)— Validity— IjObbtino. 

Any  person  interested  in  any  propoeed  leg' 
islation  before  any  legislatiTe  bodTj  inclnding 
the  common  council  or  other  lawmaRing  body  of 
a  municipal  corporation,  may  legally  employ  an 
agent  or  an  attorney  to  collect  facts  relating 
thereto,  and  to  prepare  a  bill,  and  to  explain 
the  desired  measure  to  the  legislative  body  or 
any  committee  thereof  fairly  and  openly,  and 
have  it  introduced,  and  a  contract  to  pay  for 
such  services,  so  rendered.  Is  not  a  Tiolation  of 
law  or  of  public  policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {S  686-593 ;  Dec.  Dig-  S  126.*] 

3.  Contracts  (|  126*)— Vazjditt— Lorbtino 
Contbact. 

A  contract  whereby  a  paving  company 
agreed  to  pay  plaintiff  8  per  cent  of  the  con- 
tract price  on  all  a>ntracts  for  street  improve- 
ment work  entered  Into  between  It  and  a  city, 
to  be  earned  when  the  contracts  should  have 
been  duly  signed  by  the  company  and  the  city, 
and  providing  that  plaintiff  should  "at  all  times 
do  everything  in  his  power"  to  further  the  busi- 
ness of  the  company,  under  which  plaintiff  was 
to  circulate  penttons  among  property  owners 
asking  that  streets  be  paved  with  company's 
product,  and  obtain  signatures  of  20  per  cent, 
of  the  property  owners,  to  present  such  peti- 
tions to  the  city  council,  to  answer  and  fight  re- 
monstrances, and,  by  bringing  property  owners 
before  the  street  committee  and  the  council,  to 
procure  the  passage  of  ordinances  and  resolu- 
tions authorizing  the  paving  of  streets,  and  as- 
sessing the  expense  on  the  adjacent  lots,  In 
effect  a  selling  or  promoting  proposition,  in 
view  of  the  fact  that  the  compensation  was 
contingent,  and  was  broad  enough  to  cover 
services  of  any  kind,  secret  or  open,  honest  or 
dishonest,  and  the  exercise  of  personal  and  pri- 
vate influence  upon  the  city  council,  and  of  the 
fact  that  such  compensation  was  probably  in- 
cluded in  the  company's  contract  prtoe,  was  in- 
valid,  as  against  public  policy. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |S  586-693;  Dec.  Dig.  J  126.*] 

Burnett,  J.,  dissenting. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  W.  Hamilton,  Judge. 

Actiou  by  George  M.  Hyland  against  the 
Oregon  Ilassam  Paving  Company.  Judgment 
of  Involuntary  nonsuit,  and  plalntlfC  appeals. 
Affirmed. 

R.  Sleight,  of  PorUand  (Stapleton  ft 
Sleight,  at  Portland,  on  the  brief),  for  an>el- 
lant.  Omar  C.  Spencer,  of  Portland  (Carey 
&  Kerr,  and  Chas.  A.  Hart,  all  of  Portland, 
on  the  brl^,  for  respondent. 

RAMSEY,  J.  The  defendant  la  a  corpora- 
tion and  engaged  in  the  business  of  paving 
streets  vrttb  a  certain  patented  process.  On 
January  10,  1909,  the  defendant  and  dte 
plaintiff  entered  Into  a  written  contract  by 


whlcb  the  defendant  employed  the  plaintiff 
to  work  fbr  It  for  a  stated  length  of  time 
for  a  compensation  stated  In  the  said  con- 
tract A  part  of  said  contract  Is  as  follows: 

"1.  Said  party  of  the  first  part  affm»  to  pay 
Baid  party  of  tM  tecond  part,  for  and  in  con- 
sideration of  the  services  rendered  by  said  par- 
ty of  the  second  part,  as  hereinafter  specified, 
the  ««m  of  three  per  cent,  of  the  contract  price 
on  all  confroets  for  atreet  improvement  work 
entered  into  by  and  hsticeen  $aid  party  of  Ms 
first  part  and  the  city  of  Portland,  or  any  oth- 
er city,  firm,  corporation,  or  individual  during 
the  life  of  utls  agreement.  The  said  contract 
price  shall  be  the  estimated  amount  of  the  total 
cost  of  such  Improvonent  according  to  the  esti- 
mate supplied  in  plans  and  specifications  there- 
for. The  aaid  remuneration  Mhall  be  dcewted  to 
be  earned  by  aaid  party  of  the  second  part  token 
the  contract  ahtUl  have  been  duly^  signed  by  said 
party  of  the  first  part  and  the  city  of  Portland^ 
or  other  city,  firm,  corporation,  or  individual 
and  the  amount  due  said  party  of  the  second 
part  under  this  agreement  snail  become  due  and 
payable  thereafter  on  demand.  It  la  further 
understood  and  agreed  that  the  said  party  of 
the  second  part  shall  have  the  right  to  draw 
against  an  account,  which  shall  be  opened  be- 
tween him  and  the  said  party  of  the  first  part, 
the  sum  of  two  hundred  fifty  (|250.00)  dollars 
for  each  and  every  calendar  month  of  any  and 
ell  years  during  the  life  of  this  contract,  and 
that  said  sum  of  two  hundred  fifty  ($250.00) 
dollars  shall  b«  charged  against  the  account  of 
said  party  of  the  second  [«rt,  and  shall  be  de- 
ducted from  the  sum  or  sums  which  are  at  any 
time  due,  or  shall  become  due  to  the  said  party 
of  the  second  part  from  aaid  party  of  the  first 
part. 

'*2.  It  is  further  understood  and  agreed  that 
the  party  of  the  first  part  herein  guarantees  to 
the  party  of  the  second  part  that  his  annual 
compensation  under  the  terms  of  this  agreement 
shall  be  not  less  than  three  thousand  ($3,000.00) 
dollars  during  any  one  year  of  this  contract,  ana 
the  said  party  of  the  first  part  agrees  in  any 
event  to  pay  to  the  party  of  the  second  part 
three  thousand  ($3,000.00)  dollars  each  and 
every  year  during  the  period  of  his  employment, 
regardless  of  whether  or  not  the  commissions 
earned  under  the  conditions  of  this  agreement 
by  the  said  party  of  the  second  part  shall  equal 
said  sum.  It  being  understood  that  commis- 
sions earned  on  business  taken  during  any  one 
year  of  this  contract  shall  not  be  carried  for- 
ward to  make  up  any  part  of  compensation  for 
a  succeeding  year,  and  that  all  commissions 
are  to  be  credited  to  the  year  in  which  the  con- 
tract was  taken,  and  not  otherwise. 

"3.  It  is  further  agreed  by  the  party  of  the 
first  part  that,  in  addition  to  the  compensation  of 
the  partj^  of  the  second  part  hereinbefore  pro- 
vided, said  party  of  the  first  part  shall  pay  unto 
the  said  party  of  the  second  part  the  sum  of 
fifty  (50)  dollars  a  month  for  each  and  every 
month  during  the  term  of  this  agreement  Said 
sum  to  be  an  Item  of  expense  by  said  party  of 
the  first  part,  and  in  no  way  become  a  part  of 
the  compensation  earned  by  said  party  of  the 
second  part  under  the  other  terms  of  this 
agreement 

"4.  And  the  said  i>arty  of  the  second  part 
agrees  to  devote  hia  time,  and  the  wfiole  ther^ 
of,  and  to  give  hta  beat  attention  to  the  affair* 
and  business  of  the  stud  party  of  the  first  pert. 
It  is  vti'^n-stood  that  $atd  party  of  the  second 
part  shall  at  aU  times  do  everything  in  hia 
power  to  accomplish  the  success  of  and  aid  the 
huaineaa  of  the  said  party  of  the. first  part;  and 
it  is  expressly  understood  and  agreed  that  the 
said  party  of  the  second  part  shall  not  at  any 
time  throughout  the  life  of  this  agreement  enter 
into  any  other  employment  in  the  interests  of 


*For  othsr  cases  see  same  tapi«  and  ssctlon  NUHBBB  In  Dec.  Dls-  *  Am.  Dig.  K^-No.  Bairn  A  Rsp'r  IndexM 
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any  other  enterprise  or  puties,  uid  shall  de- 
vote bis  time  and  attentioo  to  the  affairs  of  the 
said  par^  of  the  first  part." 

When  tbe  demand  that  U  the  basis  of  this 
action  accrued,  the  said  contract  was  in 
force  and  the  plaintiff's  rights  are  measured 
by  said  contract  The  third,  fourth,  and  fifth 
paragraphs  of  the  complaint  are  as  follows: 

"That  the  plaintiff  performed  serv-ices  for  the 
defendant  under  and  m  pursuance  of  said  con- 
tract in  Becuring  street  improvement  work  for 
the  defCTidant  from  the  city  of  Portland.  That 
as  a  part  of  said  serrices  the  plaintiff  procured 
for  the  defendant  from  the  citt/  of  Portland  a 
contract  for  the  improvement  of  a  portion  of 
Macadam  street,  and  that  the  defendant  and  the 
eitjf  of  Portland  entered  into  a  contract  for  tuch 
improvement  work  on  the  29th  day  of  Scplem- 
her,  19X0,  by  the  terma  of  which  and  the  plans 
and  specifications  thereunder,  defendant  agreed 
with  the  city  of  Portland  that  it  would  pave 
and  improve  said  portion  of  Macadam  street, 
and  tbe  city  of  Portland  agreed  to  pay  the  de- 
fen.lnnt  therefor  the  sum  of  $108,510.96.  That 
under  the  icrma  of  said  contract  the  plaintiff 
earned  the  turn  of  SS,^5SM  at  hi»  oommitfion 
and  compentation  for  proeuring  the  $aid  con- 
tract,  and  that  the  same  became  due  and  pay- 
able on  demand  after  the  signing  of  said  con- 
tract as  aforesnid. 

"That  the  plaintifF  has  duly  performed  all  the 
conditions  of  said  contract  on  his  part  to  be 
■pertormeA. 

"That  on  or  about  the  1st  day  of  October, 
1010,  plaintiff  demanded  of  said  defendant  pay- 
ment of  said  sum  earned  under  said  contract, 
but  no  part  thereof  has  been  paid." 

The  defendant  denies  parts  of  tbe  com- 
plaint, and  alleges,  inter  alia,  that  said  con- 
tract for  the  paving  of  Macadam  street  stat- 
ed in  the  complaint  was  Toid,  and  that  the 
plaintiff,  on  the  24th  day  of  February,  1911, 
executed  and  filed  with  the  city  of  Port- 
land, for  and  on  behalf  of  the  defendant,  a 
written  consent  to  the  abandonment  of  all 
rights  under  said  contract,  and  that  the  plain- 
tiff agreed  not  to  claim  any  commission  on 
said  contract.  The  plaintiff  admits  that  the 
said  contract  was  resc>uded  with  his  consent, 
and  that  the  defendant  did  not  Improre  or 
pave  any  part  of  said  street.  The  defendant 
set  up,  later  alia,  the  following  separate  de- 
fense: 

"Defendant,  for  a  second,  further,  and  sepa- 
rate answer  and  defense  to  the  first  alieged 

cause  of  action  contained  in  the  complaint  here- 
in, alleges  as  follows :  That  the  said  pretended 
contract  set  out  in  the  complaint  as  Exhibit  A 
is  and  was  void  and  against  public  policy  in 
this:  That  by  the  terms  of  said  contract  plain- 
tiff undertook  to  do  everything  in  its  power  to 
accomplish  the  securiag  of  paving  contracts 
from  the  city  council  and  the  executive  board 
of  the  city  of  Portland.  That  the  said  city 
council  and.  said  executive  board  were  and  are 
public  bodies,  aud  plaintiff  undertook  to  use  and 
did  use  his  personal  influence,  friendehip,  and 
acquaintance  to  influence  the  deliberations  and 
determi  nations  of  said  bodies  and  the  Individual 
members  thereof." 

The  reply  admits  portions  of  the  answer, 
but  denies  other  portions  thereof,  and  f^ets 
op  new  matter.  The  plaintiff  and  one  other 
witness  testified  in  the  case,  and,  the  plaintiff 
having  rested,  the  court,  on  motion  of  the 
defendant,  granted  a  judgment  of  nonsuit, 
holding  that  the  plaiutiGf'a  claim  for  com- 


missions and  the  extract  on  which  it  is 
based  are  void  as  being  contrary  to  public 
policy,  etc.  The  plaintiff  appeals. 

The  question  for  decision  is:  Are  the  plain- 
tlfTs  claim  tor  commissions  and  said  contract 
void,  as  being  contrary  to  public  policy? 
The  complaint  states  that  the  plaintiff's 
cause  of  action  la  for  procuring  for  tbe  de- 
fendant, from  the  city  of  Portland,  a  con- 
tract for  the  ImproTcment  of  a  portion  of 
said  Macadam  street  By  this  contract  the 
defendant  was  to  improve  and  pave  a  por- 
tion of  said  street,  and  said  city  was  to  pay 
the  defendant  therefor  $108,519.96.  As  stat- 
ed supra,  this  contract  was  rescinded  with 
the  consent  of  the  plaintiff,  and  the  defend- 
ant received  nothing  from  the  city  thereon. 
It  is  to  be  noted  that  the  plaintiff  demands 
from  the  defendant  the  said  $3,255.59  for  ob- 
taininff  from  Boid  oUy  tatd  contract.  By  the 
first  paragraph  of  said  contract  the  defend- 
ant agrees  to  pay  tbe  plalntlfl  3  per  cent, 
of  tbe  contract  price  on  all  contracts  for 
street  improvement  work  entered  Into  by 
and  between  the  defendant  and  the  city  of 
Portland  daring  tbe  life  of  said  contract 
(five  years),  and  said  omtract  provides  that 
aaid  mnuneraffon  «ftaR  he  deemed  earned  bf/ 
aaid  party  of  the  tecond  part  (tbe  plaintiff) 
tcheik  the  eonirttct  ghaU  have  ieen^  duly 
signed  Me  defendant  and  the  city.  Tbe 
following  part  of  said  contract  has  a  ma- 
terial hearing  on  tbe  point  urged  by  tbe  de- 
fendant and  sustained  by  the  trial  court: 

"And  tbe  said  party  of  the  second  part  (the 
plaintiff)  agrees  to  devote  his  time  and  the  whole 
thereof,  and  to  give  his  best  attention,  to  the  af- 
fairs and  business  of  saM  party  of  the  first 
part  (the  defendant).  It  it  wdtntood  that  taid 
party  of  the  teeond  part  (tbe  plaintiS)  shall  at 
all  times  do  everything  in  hit  power  to  accom~ 
pliih  the  avcccaa  of  and  aid  the  husineas  of  the 
party  of  the  first  part"  (the  defendant). 

[1-5]  It  will  be  noted  that  the  contract 
provides  that  the  plainHff  shall  at  all  times 
do  everything  in  his  poiccr  to  accomplish  the 
auocesa  of  the  iuHneaa  of  the  defendant. 
The  plalntlfl  says  that  he  wrote  said  con- 
tract, and  hence  he  cannot  reasonably  con- 
tend that  he  did  not  Intend  to  do  aU  that 
the  contract  by  Its  terms  obliged  him  to  do. 
His  duty  was  to  obtain  from  the  city  paving 
contracts  for  the  defradant  In  order  to 
obtain  such  contract,  petitions  had  to  be  cir- 
culated among  the  property  owners  adjacent 
to  the  streets,  asking  that  the  streets  be 
paved,  and  these  petitions,  It  f>eems,  were  re- 
quired to  be  signed  by  at  least  20  per  cent, 
of  the  property  owners.  The  plaintiff  had 
charge  of  obtaining  these  signatures,  and  in 
order  to  obtain  them  It  was  necessary  for 
him  to  convince  at  least  20  per  cent,  of  the 
property  owners  that  the  streets  shonld  be 
pav^  «ith  the  Hassam  pavement.  When  the 
proper  petitions  were  obtained,  they  were 
presented  to  the  city  council.  The  plaintiff 
had  charge  of  that,  too,  and  had  to  do  it, 
or  see  that  It  was  done.  If  a  remonstrance 
was  presented  against  the  proposed  Improve- 
ment, it  waft  his  duty  to  fight  that  also.  The 


Digitized  by  Google 


1102 


144  PACIFIC  REPORTEB 


following  extracta  from  the  plalntUTa  eri- 
dence  show  some  of  the  work  done  by  Um 
In  obtaining  contracts: 

"When  a  remonstraDce  was  filed  by  certain 
property  hoMerg  on  the  street  which  was  hav- 
ing the  improvetnenL  they  did  not  want  our 
particular  street,  or  they  did  not  want  any,  and 
BO  on,  I  copies  from  the  city  records  a  list  of 
those  remoQBtrances  and  would  get  some  of  my 
help — whoever  was  working  for  me,  I  always 
paid  my  own  help — and  we  went  out  and  ex- 
plained to  the  people  as  best  we  could  that  our 
street  was  superior,  or  that  it  was  cheaper,  or, 
if  they  were  opposed  to  paving  altogether,  why 
the  street  should  be  pared ;  that  la.  as  a  matter 
fif  civic  pride  and  mtprovemeDt  of  their  prop- 
erty. It  was  aalesmansbip  In  that  respect 
When  we  were  getting  these  signers,  we  did  not 
go  to  all  of  them,  because  it  was  a  matter  of 
expense  to  me,  and  time,  and  many  men  were 
working,  and  we  could  not  see  them.  We  were 
around  all  the  time,  bnt  it  was  impossible  to 
see  all  of  them,  and  we  did  not  know  who  ob- 
jected until  the  remonstrances  came  in,  and 
then  we  would  go  back  and  get  them  satiafied, 
if  possible." 

"I  can  only  testify  to  the  part  I  had  and 
those  tbtngs  that  I  was  concerned  In  with  my 
company.  For  instance,  I  look  in  a  petition 
that  represented  thirty  (30)  per  cent  of  the 
property  owners  on  the  presnmption  they  were 
getting  bard  surface  petitions  as  they  had 
previously  done  on  the  twenty  (20)  per  cent 
basis,  and  I  presumed  they  would  grant  min^ 
and  when  did  not  and  were  discontinued  and 
sent  back,  and  the  company  complained  to  me 
about  the  matter,  I  Immediately  went  down  to 
the  property  owners  on  the  street  and  solicited 
them  to  go  to  the  city  ball  and  aa&iat  me  in 
showing  to  the  council  this  was  the  street  they 
wanted.  This  was  tbe  one  they  preferred.  And 
sometimes  I  would  get  as  many  as  a  dosen, 
twenty,  or  thirty,  and  sometimes  in  soms  ooee« 
a  hundred,  to  go  up  with  me  and  fight  for  the 
pavement  I  represented.  That  was  my  meth- 
od." "I  took  the  property  owners  to  the 
street  committee  and  totnetimet  hefore  the  coun- 
cil itaelf"  "I  did  not  interview  a  member  of 
the  committee  individually  or  a  member  of  tbe 
council  individwUly."  ''Q.  Did  any  of  your 
property  ownera?  A.  I  am  not  testifying  to 
what  they  did." 

The  lor^Eolng  Is  a  fair  example  of  the 
plalstUTs  actlTlty  In  obtaining  contracts. 
Contracts  could  not  be  obtained  wltfaoat  pe- 
tittons  to  the  council,  and  the  passage  of 
ordinances  and  resolutions  by  that  body. 
OSie  i^ntUt  was  charged  with  the  duty  of 
getUng  all  these  things  done,  and  be  repre- 
sented the  defendant  therein. 

Mr.  E.  H.  Bauer  was  a  director  and  treas- 
urer of  the  defendant  while  the  plalntlfl  was 
working  for  It  under  said  contract  He  was 
a  witness  for  the  plaintiff,  and  stated  the 
plaintUTq  duties  under  said  contract  as 
follows: 

"He  was  to  secure  the  contracts  and,  as  I 
understood  it,  solicit  petitions,  handle  the  pro- 
motion end  of  it  up  to  tbe  time  when  the  com- 
pany should  sign  tbe  contract.  I  understood 
that  Mr,  Hyland's  work,  soliciting  petitions, 
and,  in  gecei^,  watching  everything  that  might 
come  up,  as  Mr.  Hyland  explained  it,  in  fur- 
thering the  contracts  up  to  the  time  of  sign- 
ing—that we  could  sign  the  contracts  with  the 

According  to  the  complaint,  the  contract, 
and  the  evidence  given  in  tbe  plalntlfTs  be- 
half,  it  was  the  duty  of  tbe  plaintiff  to  de- 
N<a»  all  of  bis  time  as  a  "promoter'*  to  <A- 


talnlng  paving  contracts  for  the  deSendant, 
and  be  had  chai^  of  all  the  "promoting^ 
business  from  the  preparing  and  tbe  drcu- 
latlng  of  petitions  for  paving  until  the  con- 
tracts had  been  awarded  to  the  deftendant 
by  the  city  and  they  were  ready  to  be  sign- 
ed Tty  the  city  and  the  dc^lendant.  He  kh^ 
pea  red  before  committees  and  tbe  coondl, 
and,  wltSt  all  of  bis  power,  urged  the  award- 
ing of  contracts  to  bis  employer.  Tiie  ctm- 
tract  provides  that  the  plaintiff  "sbaU  at  all 
times  do  twn/fMMO  1m  hit  power  to  oocom- 
pIl«A  the  Mccest  of  and  aid  the  frwAieM  of' 
the  4efmdant.  According  to  the  contract 
there  Is  no  limit  upot  lOutt  he  4$  obUffeA  to 
do.  He  Is  required  to  do  his  utmost  to  ob- 
tain contracts  tor  paring  streets  for  the  de- 
fendant He  shows,  by  his  ertdoio^  that 
be  circulated  peQtions  to  have  streets  paved, 
and  Importuned  lot  owners  to  sl^  then. 
He  appeared  before  the  conndl  and  before 
the  committees  thereof,  and  presented  these 
petitions,  and  urged  favorable  conaiderati<m 
of  them,  and  pressed  these  matters  fior  the 
defendant,  in  order  to  obtain  paving  oon- 
tracts  and  earn  his  oompensaOon  of  S  per 
cent  on  the  contract  price  of  tbe  work  ob- 
tained by  him.  He  was  to  have  8  per  cent 
of  the  contract  price  of  all  contra<^  ti»t 
his  company  obtained  in  Portland  or  else- 
where in  the  state.  However,  the  company 
guaranteed  him  at  least  $3,000  per  annum, 
and  It  fumlahed  blm,  also^  $60  per  month 
additional  for  "emMnses."  His  compoasa- 
tlon  above  98,000  pet  annum  was  contingent 
on  his  obtaining  contracts  for  paving  that 
aggregated  more  than  $100^000  per  annum. 
The  evidence  of  Bauer  shows  that  he  obtain- 
ed plenl7  of  business  for  the  company.  The 
plaintiff  does  not  claim  that  he  had  not  been 
well  paid,  outside  of  the  matters  stated  in 
the  complaint 

Tt6  trial  court  held  that  the  contract  sued 
on  is  contrary  to  public  policy  and  void. 
There  Is  an  lireconcUable  conflict  In  the  de- 
cisions of  the  courts  of  the  different  states 
on  this  point  The  plalntUTs  right,  In  this 
case,  to  tbe  8  per  cent  commission  was  con- 
tli^ent  on  his  success  in  obtslning  contracts 
from  the  dty.  In  order  to  obtain  them,  it 
was  necessary,  as  stated  supra,  to  procure 
the  passage  by  the.  cdty  council  of  ordinances 
and  resolutions  autborlxtng  the  paving  of  the 
streets  and  assessing  the  expense  thereof  on 
the  adjacent  lots.  The  plaintiff  was  to  be 
paid  3  per  cent  of  the  contract  price  of  the 
work  authorized  by  each  contract  obtained, 
and  this  was  due  him,  under  the  contract,  as 
soon  as  each  contract  was  signed.  The  em- 
ployment of  the  plaintiff  as  a  "promoter" 
under  this  contract  very  likely  added  3  per 
cent  to  tbe  cost  of  tbe  pavement  as  what 
be  was,  to  be  paid  was  probably  reckoned  as 
a  part  of  the  expense,  when  the  amount  to 
be  charged  for  paving  was  determined  1^ 
the  company. 

Any  person  interested  In  any  proposed  leg- 
islation before  any  leflfslatlTe  body  ma^  le- 
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gaily  employ  an  agent  or  an  attorney  to  col- 
lect facts  relating  thereto  and  to  prepare  a 
bill  for  the  contemplated  legislation,  and 
each  agent  or  attorney  may  explain  the  de- 
aired  measure  to  tbe  legislatlTe  body  or  any 
committee  thereof  fairly  and  openly,  and 
have  it  introduced,  and  a  contract  to  pay  for 
such  services,  so  rendered,  vloiates  no  prin- 
ciple of  law  or  of  put^  policy.  16  Am.  ft  Sing. 
Bncy.  L.  (2d  Ed.)  p.  97a  But  pidiUe  policy 
requires  that  leglslatois  or  councUmot  act 
t(^ly  from  eonaldfiratbais  of  irabllc  duty 
and  with  an  eye  single  to  the  public  inter- 
ests, and  the  courts  nniformly  hold  to  be 
Ul^al  contracts  fbr  services  that  liiT<dTe  the 
use  of  secret  means  or  the  exercise  of  sin- 
ister or  personal  Influences  upon  lawmakers 
to  secnre  the  pabsage  or  the  defeat  ct  pro- 
posed laws  or  ordinances.  TbSa  princUile 
applies  to  common  councils  or  other  law- 
making bodies  of  municipal  corporati<au  to 
the  same  ^tent  that  it  does  to  Oongress  or 
Oie  Legislature  of  a  state.  16  Am.  ft  Bug. 
Ency.  U  (2d  Ed^  p.  069.  In  the  case  of 
Sweeney  v.  McLeod,  15  Or.  880;  889,  16  Fac. 
276,  279,  the  plaintiff  sought  to  recover  for 
services  rendered  at  the  Legislature  to  pre- 
vent by  "legitimate  ImportnnltT"  the  pas- 
sage of  a  tew  prohibiting  the  taking  of  sal- 
mon by  a  fish  wheeL  The  Judgment  of  the 
court  below  was  reversed ;  the  court  saying, 
Inter  alia: 

"Such  contracts  as  the  one  sued  on  are  always 
closely  aod  rigidly  scmtinlased  by  the  eoarts 
when  songht  to  be  enforced.  Notbine  wrong 
ma;  have  been  intended  in  this  partlcolBr  case, 
nor  was  it  necessary.  If  the  terms  of  the  con- 
tract required  a&y  services  to  be  rendered,  or 
if  the  party  employed  in  furtherance  of  the  gen- 
eral purposes  of  bis  employment  rendered  or 
designed  to  render  any  services,  either  to  cause 
or  to  prevent  any  legislative  action  otherwise 
than  by  publicly  presenting  the  subject  before 
the  Legislature  or  some  of  its  committees,  such 
contract  cannot  be  enforced  in  Uiis  state. 

In  Crichfleld  v.  Bermudes  Asphalt  Paving 
Co..  174  IIL  466,  61  N.  E.  652,  42  L.  B.  A. 
847,  the  court  had  under  consideration  a  con- 
tract snbstantially  the  some  as  Involved  in 
this  case.  The  Supreme  Court  of  Illinois 
held  that  the  contract  was  against  public 
policy  and  void,  using  this  language: 

"Upon  the  face  of  the  contract  the  meaning 
of  the  expresMon  to  solicit  and  promote  the  as- 
phalt paving  business  in  the  aty  of  Chicago' 
IS  to  solicit,  by  the  exercise  of  influence  and  oth- 
er means,  the  passage  of  ordinances  and  the  let- 
ting of  contracts  by  the  members  of  the  common 
council  of  the  city  of  Chicago.  •  •  ♦  There 
are  some  salient  features  of  this  agreement 
which  stamp  it  as  being  against  public  policy. 
A  special  assessment  for  i>nulc  Improvement  un- 
der our  statute  is  a  species  of  taxation,  and  is 
authorized  only  as  an  exercise  of  the  taxing 
power.  A  spedal  assessment  shonld  not  be  lev- 
ied, except  for  the  puniose  of  making  a  needed 
public  improvement.  The  property  owner  should 
not  be  assessed,  end  his  property  made  to  bear 
the  burden  of  taxation  except  to  secure  the  ben- 
efits of  a  needed  public  improvement  The  idea 
of  making  a  contract  to  promote  the  levying  of 
a  public  assessment,  not  for  the  purpose  oi  se- 
curing to  the  public  a  needed  improvement,  but 
for  the  jmnote  of  eHobUnff  a  paving  oompany 
to  get  a  ioo,  i»  not  only  otfemst  tht  publio  tn- ' 


feresfa,  bttt  <*  abhorrent  to  all  proper  ideaa  of 
iiutioe  and  honor.  Property  owners  should  not 
be  assessed  for  the  purpose  of  paying  monejrs 
into  the  pockets  of  paving  contractors,  and  any 
contract  by  which  parties  agree  to  obtain  ordi- 
nances by  solicitation  and  by  the  exercise  of  in- 
fluence upon  public  officials,  and  with  a  view  of 
obtaining  contracts  which  rasnlt  in  the  end 
from  the  passage  of  such  ordinances,  is  against 
public  poucy,  and  will  not  be  enforced  ^  the 
courts.' 

In  Wilbur  r.  New  York  Electric  Construc- 
tion Co.,  12  N.  T.  Supp.  456,  the  contract 
under  discussion  was  one  wherein  the  plain- 
tiff agreed  to  do  certain  work  In  soliciting, 
advocating,  and  procuring  from  the  dty  of 
Utlca  a  three-year  contract  for  the  defend- 
ant for  lighting  said  city,  and  for  a  franchise 
to  be  granted  to  the  defendant  permitting  it 
to  erect  Its  poles  and  appliances  in  the 
streets.  Plaintiff  was  not  a  lawyer,  but  de- 
scribed himself  as  being  familiar  with  the 
electric  light  business.  The  court  held  the 
contract  void,  saying,  inter  alia: 

"I  think  this  contract  is  void.  ♦  •  •  It 
has  long  been  settled  that  a  contract  to  exert 
personal  influence  to  indnce  a  public  officer  or 
a  member  of  a  legislative  body  to  do  any  offi- 
cial act  is  illegal  and  void,  aaiA  tliis  principle 
has  been  applied  to  ail  the  departments  of  gov- 
ernment. Judicial,  executive,  and  legislative,  and 
Is  placed  on  the  brf>ad  principle  that  all  -con- 
tracts leading  to  secret,  improper,  and  corrupt 
tampering  wmi  oflkial  action  are  void." 

In  Powers  v.  Skinner,  84  Yt  274,  80  Am. 
Dec  677,  the  contract  relied  npon  was  one 
wherein  plaintiff  agreed  to  perform  services 
before  the  Legislature  in  aid  of  an  applica- 
tion fya  a  charter  for  a  bank.  It  was  found 
that  the  contract  was  against  public  policy 
and  Yom,  the  oonzt  laying  down  the  following 
teat  to  be  applied  in  sndi  cases: 

"The  principle  of  these  decisiims  has  .no  re- 
spect to  the  equities  between  the  parties,  but  is 
controlled  solely  by  the  tendency  of  the  con- 
tract ;  and  it  matters  not  that  nothing  improp- 
er was  done,  or  was  expected  to  be  done  un- 
der It" 

In  Tool  Co.  T.  Norris,  2  Wall.  46, 17  L.  Ed. 
868,  Nonis  entered  into  an  agreement  by  the 
terms  of  which  be  agreed  to  obtain,  cause,  or 
procure  from  tiie  govemmoit  of  Uie  United 
States  contracts  for  the  sale  of  muskets.  The 
compensation  to  be  paid  Norris  was  contin- 
gent npon  bis  Bucceea  Mr.  Justice  Field, 
delivering  the  opinion  of  the  court,  held  the 
contract  was  against  public  policy  and  void, 
using  the  foUowlng  language: 

"The  questioD,  then,  is  this:  Can  an  agree- 
ment for  compensation  to  procure  a  contract 
from  the  government  to  fursish  its  supplies  be 
enforced  by  the  courts?  We  have  no  hesitation 
in  answering  the  question  In  the  negative.  All 
contracts  for  supplies  should  be  made  with 
those,  and  with  those  only,  who  will  execute 
them  most  faithfully,  and  at  the  least  expense 
to  the  government  Considerations  as  to  the 
moat  efficient  and  economical  mode  of  meeting 
the  public  wants  should  alone  control,  in  tiiis 
respect,  the  action  of  every  department  of  the 
government  No  other  consideration  can  law- 
fully enter  into  the  transaction,  so  far  as  the 
government  is  concerned.   Such  is  the  rule  of 

Sublic  policy;  and  whatever  tends  to  intro- 
uce  any  other  elements  into  the  transaction, 
is  against  public  policy.  That  agreements,  like 
the  one  under  coasideratlon,  havt  this  ten<Kn^, 
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is  manifeBt.  Tlie7  tencl  to  Introduce  personal 
solicitation,  and  personal  influence,  aa  elements 
in  the  procurement  of  contracts,  and  thus  di- 
rectly lead  to  inefficiency  in  the  puUic  service, 
and  to  unnecessary  expenditures  of  the  public 
fands." 

In  BfiUs  T.  Mills,  40  N.  T.  543,  546, 100  Am. 
Dec.  035,  the  contract  under  discussion  pro- 
vided that  the  plalnticr  should  convey  certain 
real  property  to  the  defendant  as  soon  as  a 
bill  then  pending  before  the  Senate  of  the 
state  of  New  York  should  become  a  law.  The 
defendant  promised  tliat  he  would  give  all 
the  aid  in  his  power  and  spend  such  reason- 
able time  as  might  be  necessary  and  general- 
ly use  his  utmost  influence  and  esertlons  to 
procure  the  passage  of  the  law.  The  court 
held  that  the  agreement  to  convey  the  prop- 
erty was  against  public  policy  and  void, 
saying: 

"It  is  not  susgeBted  that  the  plaintiff  was  a 

firofessional  man^  whose  calling  it  was  to  address 
egislative  committees.  It  la  not  aoggested  that 
he  had  any  claim  of  right,  which  he  proposed 
to  advocate,  and  which  right  or  debt  he  pro- 
posed  to  transfer  to  the  defendant.  Be  had 
simply  asked  of  the  Legislature  the  privilege 
or  favor  to  be  granted  to  him  of  building  and 
operating  a  railroad  upon  certain  streets  of  the 
aty  of  Brooklyn.  This  privilege  may  be  assum- 
ed to  be  of  pecuniary  value.  To  procure  the 
passage  of  such  a  law  for  the  benefit  of  the  de- 
fendant, he  undertook  to  use  his  utmost  influ- 
ence and  exertions.  This  contract  is  void  aa 
against  public  policy.  It  is  a  contract  leading 
to  secret,  Improper,  and  corrupt  tampering  with 
l^islative  action." 

See,  also,  in  this  connection  Flynn  v.  Bank 
ot  Mineral  Wells,  58  Tex.  CIt.  App.  481,  118 
S.  W.  84a 

In  2  Klliott  on  Contracta.  !  1061,  the  an- 
thor  says: 

"The  numerical  weight  of  authority  aapports 
the  doctrine  that  all  contracta  for  procuring 
legislation  are  void,  where  the  compensation 
to  be  received  is  contingent  on  the  sucoesa  of 
the  promisee  in  obtaining  either  the  passage  or 
defeat  of  a  proposed  act,  even  though  the  eon- 
trttot  did  not  oontemplate  the  rmOtion  of  im- 
proper servicet,  and  though  no  improper  tervio- 
C8  icere  in  fact  rendered,  A  contingent  fee  « 
a  strong  and  dUrect  incentive  to  the  ewertvm  of 
not  merely  personal,  but  Hmeter,  tnfliumae  mp* 
on  legielaiion.  This  role  la  not,  however,  uni- 
versal," etc. 

1  Page  on  Contracts,  |  414,  says.  Inter  alia : 
"So  a  contract  whereby  A.  employs  3.  to  act 

openly  and  legally  in  securing  a  reduction  of 
an  excessive  claim  against  A.  for  taxes  is  valid. 
But  if  the  agent  is  to  use  his  personal  influence ' 
with  public  officials  whose  favorable'  action  he 
seeks  to  obtain,  and  is  to  resort  to  private  solic- 
itation therefor,  the  contract  of  employment  is 
illegal,  even  if  the  fact  of  em|)loymeat  as  lobby- 
ing agent  is  not  a  secret,  and  if  no  improper  in- 
fluence is  to  be  used.  Thus  the  employment  of 
an  attorney  to  render  services  which  in  part 
consist  of  personal  solicitation  of  legislators  is 
illegal.  7'/i«  invaliditg  it  speciallji  clear  when 
the  compensation  of  the  agent  it  in  part  or  in 
lohole  dependent  on  hia  sucoeta  in  obtaitUng  the 
pate^ge  of  an  ordinance.^' 

2  Blllott  on  Contracts,  8  1042,  says: 
"Contracts  'to  give  all  the  aid  in  his  power, 

to  spend  such  reasonable  time  aa  may  be  nec* 
essary,  and  generally  to  use  his  utmost  influ- 
ence and  exertions  to  procure  the  passage  Into  a 
law'  of  a  specific  bin,  to  'use  hli  Influence,  ef- 
forts, and  labor  in  procuring  the  passage  of  a 


law  by  the  said  legislature,'  or  to  procure  legis- 
lation upon  a  matter  of  public  interest  in  re- 
gard to  which  neither  of  the  parties  bad  any 
claim  against  the  United  States,  have  been  de- 
clared void.  It  has  been  said  that  *if  the  terms 
of  the  contract  be  broad  enongh  to  cover  serv- 
ices of  any  kind,  whether  tecret  or  open,  honeat 
or  diihonest,  the  Utio  pronoun<x»  a  ban  upon 
the  paper  iteelf,'  Nor  vHH  honeat  aervtcea  aub- 
atantiaUy  performed  aanottfn  an  vmUnofal  eo»- 
*r«Ft." 

In  Weed  et  al.  Blat^,  9  D.  a  (2  Blae- 
Artbnr)  268,  274.  275  (29  Am.  Rep.  61^,  Ow 
StQireme  Court  of  tbe  District  at  C(AnniMa 
says: 

"Honest  contracts,  however,  whose  <ABTaetw 
appears  upon  their  face,  are  unaffected'  by  the 
rule.  //  the  tertna  of  the  contract  be  broad 
enough  to  cover  aervicea  of  ang  kind,  whether 
secret  or  open,  honest  or  dishoneat,  the  taw  pro- 
nounoea  a  ban  upon  the  paper  itaetf.  Nor  vitt 
honeat  aervioea  substantial^  performed  sancti- 
fy an  unlawful  contract.  But  contracts  which 
provide  for  compensation  in  consideration  of 
particular  services  to  be  rendered,  such  as  tbe 
collecti(m  of  evidence,  the  preparation  of  pa- 
pers, or  the  delivery  of  arguments  in  support 
of  claims,  are  legitimate  everywhere." 

The  fact  that  the  compehsation  to  be  paid 
Is  wboUy  or  in  part  oontifi^fent  upon  the 
payee's  success  in  obtaluiug  the  passage  of 
the  ordinance  or  law  Is  an  Important  circum- 
stance to  be  considered  in  determlnlug  the 
validity  or  the  Invalidity  of  the  contract  un- 
der consideration,  and  a  majority  of  the  ad- 
judications seem  to  bold  such  a  contract  to 
be  Invalid.  See  2  Elliott  on  Contracts,  | 
1051;  Ck)QuiUard's  Adm'r  v.  Bearss,  21  Ind. 
479,  83  Am.  Dec.  362 ;  Marshall  v.  Baltimore 
&  O.  B.  Co.,  16  How.  (57  TJ.  S.)  314,  335,  14 
L.  Ed.  963;  GU  v.  WllU&ms  &  Davis,  12  La. 
Ann.  219,  6S  Am.  Dee.  767;  Wood  v.  Mo- 
Oann,  6  Dana  (Kr<)  306*  Jostice  Grler,  In 
Marshall  t.  Baltimore  &  Ohio  Railroad  Co., 
supra,  after  examining  tbe  cftara  upon  tUs 
point  comes  to  the  following  conclmdm: 

"The  sum  of  these  cases  is:  That  all  oon- 
tracta  for  a  contingent  compensation  for  obtain- 
ing legislation,  or  to  use  personal  or  any  secret 
or  sinister  influence  on  tet^slators,  ia  void  hw 
the  poliov  of  <Ae  tow." 

The  following  <^u0e  of  the  contract  be- 
tween the  plaintiff  and  the  defendant,  as 
we  view  it,  is  about  aa  strong  as  It  could  be 
made,  and  It  was  written  by  the  plaintiff 
himself: 

*'H  ia  understood  that  aaid  party  of  the  aeo- 
ond  part  (the  plaintiff)  ahall  at  all  times  do  ev- 
erything in  his  power  to  accomplish  the  aucoeaa 
of  and  aid  the  business  of  the  said*  porlv  of 
the  first  part"  (the  defendant). 

No  one  could  do  or  be  required  to  do  more 
than  said  contract  required  the  plaintiff  to 
do  to  accomplish  the  success  of  the  business 
of  the  defendant,  The  business  that  the 
plaintiff  was  employed  to  do  was  to  obtain 
paving  contracts  from  the  dty,  and  this 
could  not  be  accomplished  without  the  pas- 
sage of  ordinances  and  resolutions  by  the 
dty.  The  effect  and  Imjwrt  of  the  contract 
are  that  the  plaintiff  ahaU  at  aU  times  do 
everything  In  bia  power  to  obtain  the  pas- 
sage of  all  necessaiT  resolutions  and  ordi- 
nances and  to  obtain  contracta  from  Hie  dt7< 
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We  tblnk  that  tbls  contract  comes  wUhln  the 
meaning  of  the  court  in  Weed  et  al.  T.  Black, 
supra,  where  the  court  says:  ■ 

"If  the  terms  of  the  contract  be  broad  enough 
to  cover  amvicea  of  anv  kUkd,  wktther  aeoret 
or  open,  honett  or  dishonett,  the  lata  proncuncea 
o  ban  upon  the  paper  itself.  Nor  will  honest 
services  sobstantially  performed  sanctify  an  un- 
lawful contract" 

The  terms  of  this  contract  are  broad 
enoDgh  "to  cover  services  of  any  kind,  secret 
or  open,  honest  or  dishonest."  They  ore 
broad  enongh  to  cover  secret  interviews  with 
coundlmen,  and  the  exercise  of  personal  and 
private  Influence  with  the  councUmen  and  oth- 
er jdty  officials.  The  terms  of  the  contract 
are  broad  enough  to  cover  any  act,  whether 
honest  or  dishonest,  legal  or  Illegal,  that 
mlgbt  be  resorted  to  "to  accomplish  the  suc- 
cess" In  obtaining  contracts.  He  promised 
to  "do  everything  In  bis  power"  to  succeed. 
Taking  into  consideration  the  fact  that  the 
plalntifPs  compensation  was  contingent  on 
his  success  In  obtaining  from*the  city  paving 
contracts,  and  his  promise  to  do  everything 
in  bis  power  at  all  times  to  obtain  these  con- 
tracts frodi  the  public,  we  conclude  that  said 
contract  is  contrary  to  public  policy,  and 
that  the  court  below  did  not  err  in  granting 
the  Judgment  of  nuisnlt  This  conclusion  Is 
not  in  conflict  with  the  decision  In  Obenchaln 
T.  Sansome-Crummey  Ca,  138  Pac.  107& 

The  jadsmut  ot  the  court  below  la  af- 
flrmed. 

McBRIDB,  a  J.,  and  liOOBEl,  J.,  ooncur. 
BURNETT,  dUwents. 


CHADWICK   T.  OREGON-WASHINGTON 
R.  &  NAVIGATION  CO. 

(Supreme  Court  of  Oregon.    Dec.  22,  1914.) 

X  Masteb  and  Sbrtaht  (i  ^*)— Injitbt  to 

SiBVAinV- FBDEBUi  EHFLOTEBS'  LlABTIiITY 

Act— GoimiBtrtoKT  NEarioxKcx. 

Contribntory  n^Iigeooe  does  not  defeat  a 
cause  of  action  under  tbe  federal  Employeia' 
liiabm^  Act  (Act  April  22,  1008,  c.  149,  35 
Stat.  W).  as  amended  by  Act  April  S,  1910,  c. 
143,  36  But.  281  (U.  S.  Comp.  St.  1913,  {§ 
8667-8665),  but  may  be  shown  in  redaction 
of  damages  in  the  proportion  which  the  contrib- 
utory negligence  bears  to  the  sum  total  of  all 
negligence  affecting  the  transaction. 

[Ed.  Note.— For  otber  cases,  see  Master  and 
Servant,  Cent.  Dig.  {$  670,  671;  Dec.  Dig.  { 
228.*3 

2.  Master  and  Seevant  (6  289*)— Injubt  to 
SEBVANT—NEaLiaBNCK— Evidence. 

Whether  an  engineer  operating  a  train  on 

the  main  Una  negligently  operated  the  same, 

in  violation  of  tbe  rales  of  the  company,  and 

thereby  collided  with  a  switch  engine,  held, 

ander  tbe  evidence,  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Muter  and 

Servant,  Cent.  Dig.  H  m»f  1080,  1082-im; 

Dec  Dig.  i  289.*]    "  • 

Masteb  akd  Sebtaxt  ({  141*)— Rioula- 

moN  or  EUPLOTUZNT. 

a  railway  company  must  establish  snitable 
mles  for  the  movement  of  its  traina,  not  only 
to  protect  its  employ^,  but  to  protect  the  gen- 


eral public  patrooisdng  It  In  its  capacity  as  car* 
tier. 

[Ed.  Note. — For  otber  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  283;  Dec  Dig.  S  141.*] 

4.  Masteb  and  Levant  (8  145*) — Reoula- 
TioN  or  Ehplotment— Custom. 

A  rallnHul  company  establishing  regula- 
tioiiB  for  the  movements  of  its  trains  thereby 
establishes  the  standard  by  which  care  Is  de- 
termined, and  though  custom  may  interpret  the 
refnilationa,  it  cannot  contradict  tbem. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant,  Cent.  Dig.  5  288;  Dec.  Dig.  S  145.*] 

6.  Master  and  Servant  (S  270*)— Rbquu- 
TioN  or  Emplotmbnx— Custom. 

In  an  action  for  injuries  to  a  switch  en- 
gineer in  a  collision  with  a  train  on  the  main 
track,  evidence  of  custom  as  to  the  use  of 
the  tracks  was  inadmissible,  in  the  absence  of 
evidence  disclosing  such  a  situation  as  to  ren- 
der tbe  custom  applicable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ceht.  Dig.  §§  013-927,  932 ;  Dec.  Di«. 
S  270.*] 

6.  TaiAL  (8  136*)— I  N8TBFaoinoN«— Questions 
OF  Law. 

Under  L.  O.  L.  (  136,  declaring  that  all 
questions  of  law,  Including  the  construction  of 
wnt!Ti;;a.  nre  for  the  court,  the  coDBtruction 
of  an  order  given  to  a  railroad  employs  is  for 
ttie  L-uui't,  ana  it  is  error  to  submit  Uie  question 
to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  {{  318,  320,  821.  823-327;  Dec  Dig.  | 
136.*] 

7.  Masteb  and  Sebtant  (|  286*)— Injtjbt  to 
SKBTANr  —  CoNTBiBtrroBT  Negugbmcb  — 
Dauaoes. 

An  instruction  in  an  action  under  the  Em- 
pIoy;era'  Liability  Act,  that  the  jnry  must  di- 
minish the  damages  attributable  to  defendant's 
negligence  in  proportion  to  the  amount  of  neg- 
ligence chargeable  to  plaintiff,  and,  if  there 
should  be  any  difference  in  favor  of  plaintiff 
after  tbe  damages  are  redaoed  to  a  money 
value,  the  difference  is  the  amount  to  be  award- 
ed, is  in  compliance  with  the  statute  on  the 
subject  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
ServanL  Cent  Dig.  H  1180-1191;  Dec  Dig. 
S  296.«J 

8.  Appeal  and  Ebbob  ({  1050*)— Habuijiss 

EbBOB— Evi  DENCB. 

In  an  action  under  the  federal  Employers' 
Liability  Act  as  amended  by  Act  April  5,  1010, 
for  injuries  to  a  switch  engineer,  the  error 
in  admitting  evidence  of  custom,  so  affect- 
ing the  construction  of  an  order  under  which 
the  engineer  operated,  as  to  show  freedom 
from  negligence,  was  revarsitde,  as  material- 
ly affecting  tbe  rights  ot  the  railroad  jCompany. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8}  1068,  1069,  4153-4167, 
4166;  Dec  Dig.  <  1050.*] 

Department  1.  Appeal  from  Circuit  Conrt, 
Multnomah  Oonnty ;  George  N.  Davla,  Judge. 

Action  by  Charles  A.  ChadwlclE  against 
the  Oregon-Washlivton  Railroad  &  Naviga- 
tion Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  and  re- 
manded for  farther  proceedings. 

The  defendant  is  a  railway  corporation  en- 
gaged in  Interstate  commerce.  The  platntiff 
was  a  switch  engineer  In  Its  employ  stationed 
at  La  Grande,  that  being  a  division  point. 
Some  miles  west  of  La  Grande  on  the  de- 
fendant's railway  la  the  town  of  Perry.  At 
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that  point  a  switch  led  from  the  main  track 
to  the  mills  of  the  Orande  Bonds  Lumber 
Company,  and  it  ^raa  part  of  defradanfa 
bnslaeas  to  send  switch  engines  from  La 
Orande  to  Ferry  to  tabe  to  the  mlU  «npty 
can  and  bilng  away  loaded  onea  for  tran«- 
portatlon  Into  other  states.  On  August  20, 
1912,  the  plaintiff  xec^Ted  an  order  from  the 
defendant's  train  dlq>atcher  requiring  him 
to  take  his  engina  and  rnn  as  an  extra  train 
from  La  Orande  to  Perry,  with  right  over  all 
trains  running  east  between  those  two  points 
after  meeting  an  extra  freight  train  traveling 
east  at  La  Grande,  the  order  to  be  annulled 
at  6:30  o'clock  p.  m.  of  that  day.  Under 
this  order  the  plaintiff  ran  to  Perry  after 
hariog  met  the  freight  train  in  question  at 
La  Orande  and  went  in  upon  the  side  track 
leading  to  the  mill,  whereupon  one  of  the 
train  crew  replaced  the  switdi,  so  as  to  make 
the  main  track  clear  for  Oie  passage  nt  otbat 
trains.  HlUgard  Is  a  place  still  farther  west 
from  La  Grande  than  Perry,  and,  after  the 
order  was  given  to  the  plaintiff  under  whidi 
he  went  to  Perry,  the  defendant  issued  an- 
other order  to  another  engineer  by  the  name 
of  Bufllngton  to  take  his  engine  and  run  as 
an  extra  from  La  Grande  to  HUlgard  with 
right  over  all  trains  running  east  bet^reen 
I>a  Grande  and  Hlllgard  after  having  met 
the  freight  train  above  named  at  La  Grande. 
Buffington  started  on  his  mission  as  directed. 
MeaDwhlle,  the  plaintiff,  after  having  spotted 
the  empty  cars  he  took  to  Perry,  attached 
his  locomotive  to  some  loaded  cars  by  di- 
rection of  the  foreman  of  the  crew  and,  in 
obedience  to  a  band  signal  given  by  Che  fore- 
man, started  to  back  out  towards  the  main 
track.  According  to  his  statement  he  con- 
tinued this  movNnent  without  receiving  any 
contrary  signal  until  be  was  near  the  switch 
target  controlling  the  switch  by  which  he 
had  come  from  the  main  track  upon  the 
branch  to  the  mill,  when,  observing  that  it 
was  closed  against  him,  he  made  every^  efEort 
to  stop  the  train,  but  without  success  until 
it  had  moved  far  enough  to  make  the  tender 
to  bis  engine  overhang  the  main  track.  At 
this  juncture  be  claims  that  Bufflngton  was 
approaching  the  spot  at  a  recklessly  rai^d 
rate  of  speed  and  that,  although  plaintiff 
signaled  Bufflngton  by  a  blast  of  the  whistle 
indicating  the  plaintiff's  dangerous  sltuatton, 
Bufflngton,  on  account  of  his  reckless  speed, 
negligently  foiled  to  stop  his  engine,  so  that 
the  same  crashed  Into  the  tender  of  Chad- 
wlck'a  engine,  whereby  the  latter  was  in- 
jured. He  charges  negligence  upon  the  de- 
fendant In  this,  that,  although  the  switch 
target  was  so  situated  that  it  was  not  visible 
to  htm  in  coming  around  the  cnrve  to  the 
main  track  until  he  was  within  about  80 
feet  of  the  same,  the  defendant,  by  its  fore- 
man, negligently  failed  to  notify  blm  that 
the  switch  was  closed  against  him.  A  fur- 
ther ground  of  negligence  ia  alleged  to  the 
effect  that  tf  the  switch  had  been  left  open 


It  would  ban  so  opented  the  Mock  tfgnal 
sttU  farther  east  towards  La  Grande  as  to 

indicate  to  Bufflngton  that  Oie  main  tEUdl 
was  not  dear  for  him,  and  In  addition  to  this 
be  relies  vpoa  the  redtkas  rate  ot  speed 
charged  upon  Bufflngton  as  above  stated. 

The  substance  of  the  defendant's  affirma- 
tive answer  Is  Oiat,  according  to  the  ndes 
of  t3ie  conpauy,  witb  wUch  the  ^aintlfl  was 
thoronjSily  familiar,  no  englnemau,  or  other 
employe  of  the  company  in  diazge  of  any 
of  its  rolling  stodt.  Is  permitted  to  use  the 
main  track  of  the  defendantfs  railroad  ex- 
cept In  pursuance  of  wrltt«i  orders  direct- 
ing the  same;  that  the  order  under  which 
the  plaintiff  went  from  La  Grande  to  Perry 
required  him,  and  was  understood  by  him  to 
direct  him,  to  go  to  the  latter  place  with 
rights  aa  against  all  trains  moving  to  the 
east  only;  that  when  he  reached  Perry,  al- 
though in  advance  of  the  time  limit  of  6:30 
o'clock  p.  m.,  the  order  was  fulfilled  and  gave 
blm  no  furthet  authority  to  use  the  main 
track ;  that  other  rules  of  the  company,  wlto 
which  the  plaintiff  was  familiar,  reQulred 
that  all  8wit<^es  must  be  set  to  leave  the 
main  track  (dear  after  they  had  been  used 
to  take  cars  upon  a  branch  or  side  track,  and 
that  "enginemen  must  know  that  switches 
are  properly  set  before  they  pull  in  or  out 
of  sidings  or  other  tracks.  When  a  train 
backs  in  on  a  siding  to  be  met  or  passed  by 
another  train  the  enginranan,  when  his  en- 
gine Is  clear,  must  see  that  the  switch  is 
properly  set  for  the  main  track."  It  charges 
that  If  the  plaintiff  had  attended  to  the  per- 
sonal duty  enjoined  upon  him  by  these  rules 
he  would  have  seen,  not  only  that  the  switch 
was  closed  against  him,  but  that  the  block 
signal  affected  by  tbe  switch  showed  clear 
,for  the  main  track  and  consequently  Indicat- 
ed danger  to  one  approaching  on  the  side 
track  as  the  plaintiff  was  at  the  time.  It  Is 
further  alleged,  in  substance,  that  it  is  re- 
quired by  the  rules  of  the  company,  of  which 
the  plaintiff  had  knowledge,  that,  under  all 
circumstances,  before  he  attempts  to  go  upcm 
the  main  track,  in  the  absence  of  explicit 
written  orders,  it  is  his  duty  to  send  for- 
ward a  member  of  his  crew  with  a  flag  a  suf- 
ficient dlstonee  to  signal  and  stop  any  on- 
coming train  that  would  meet  tlw  plaintiff 
In  his  excursion  upon  Uie  main  tnek,  and 
that  the  plaintiff  utterly  failed  to  obey  this 
rule.  As  to  the  movements  of  Bufflngtcm,  the 
defendant  alleges.  In  substance,  that  the  duty 
enjoined  upon  the  plaintiff,  as  a  member  of 
the  snitching  crew  attached  to  his  engine, 
required  him  to  set  the  swltdi  for  the  main 
track  after  having  gone  upon  the  track  lead- 
ing to  the  mill,  the  effect  of  which  would  be, 
not  only  to  make  the  main  track  clear,  but 
also  to  set  the  block  signals  In  such  a  manner 
as  to  notify  Bufflngton  that  the  main  track 
was  clear  for  him;  that  this  duty  was  per- 
formed by  the  switehlng  crew  with  the  plain- 
tiff so  that  the  block  ^gnala  invited  Bafflng- 
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ton  to  itroceed;  that  lie  did  ao,  and  was 
moving  at  a  moderate  and  reasonable  rate 
of  speed  when  tbe  plaintiff  negligently  ran 
so  near  to  tbe  main  track  as  to  fonl  tbe  same 
with  his  tender  so  suddenly  that  BoflSngton, 
although  he  osed  every  effort  to  atop  his 
train,  was  unable  to  do  so  until  tbe  collision 
ensued  of  which  the  plaintiff  complains.  In 
brief,  the  effect  of  the  defendant's  answer, 
after  traversing  the  oomidalnt  in  material 
particulars,  is  to  charge  that  plalntlfCs  dia- 
obedloace  of  the  rules  of  the  company,  pre- 
scribed for  the  moronent  of  its  trains,  with 
which  the  plaintiff  was  familiar,  oonaUtuted 
the  sole  cause  of  tbe  Injury  which  he  suffer- 
ed. The  reply,  after  deny^  material  parts 
of  the  answer,  reiterates  what  is  stated  in 
the  complaint  to  the  effect  that  it  was  cus- 
tomary In  switching  operations  at  Perry  to 
leave  tbe  swltdi  open  to  the  side  trade,  so 
that  its  operatimi  upon  the  block  signals 
would  Indicate  to  the  train  moving  west  that 
ttie  main  track  was  not  clear,  with  tbe  resnlt 
ttiat  tbe  block  signals  themselves  would  act 
as  proteetion  to  the  plaintiff  wltbont  tbe  use 
at  a  flag  wblle  moving  upon  the  main  track. 
Alba  a  Jury  trial  tbe  idalntiff  bad  a  verdict 
and  Judgment,  from  wblcb  tbe  defixtdant  ap- 
peals. 

B.  Cochran,  of  Portland  (W.  W.  Cot- 
ton and  A.  C.  Spencer,  both  of  Portland,  on 
tbe  brief),  for  appellant  Arthur  I.  Hoolton, 
of  Portland,  for  responOoit 

BUKNDTT,  3.  (after  stating  the  facts  as 
above).  [1]  This  action  Is  brought  under  tlie 
act  of  Congress  of  April  22, 1908,  as  amended 
by  that  body  In  1910.  U.  S.  Comidled  Stat 
1913,  f S  86Q7-8665.  It  Is  there  said: 

*^bat  every  common  carrier  by  railroad  while 
engaging  in  ooBUnwce  between  any  of  the  sev- 
eral states  or  territories  *  *  *  shall  be  lia- 
ble in  damages  to  any  person  suffering  injur; 
while  be  Is  employed  by  such  carrier  in  such 
commerce,  •  •  •  for  such  injury  or  death 
resultiDg  in  whole  or  io  part  from  tbe  oegli- 
gence  of  any  of  tbe  officers,  amenta,  or  employes 
of  such  carrier.  •  *  •  In  all  actions  here- 
after brought  against  any  such  common  carrier 
by  railroad  under  or  by  virtue  of  any  of  the 
provisions  of  this  act  to  recover  damages  for 
persooal  injuriee  to  an  employ^,  or  where  such 
injuries  have  resulted  in  bis  death,  the  fact 
that  the  employ^  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery, 
but  tbe  damages  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence  at- 
tribuUble  to  such  employe.  •  •  •  •* 

It  will  be  observed  that  by  this  atatate  con- 
trlbutory  negligence  is  not  an  entire  defense 
against  an  injured  employ^  where  any  negli- 
gence of  tbe  defendant  or  any  of  Its  other 
employes  is  shown  which  caused  the  Injury 
of  tbe  plaintifl  either  in  whole  or  in  part 
Tbe  utmost  that  can  bo  daimed  for  tbe  con- 
tributory oegligmce  <a  the  plaintiff  la  mltl* 
gatlon  of  damages.  In  short,  the  oontrlb* 
utory  negligence  of  tbe  j^atntlff,  alone,  will 
not  operate  to  defeat  bis  cause  of  action,  but 
may  be  shown  to  reduce  Uie  damages  wblcb 
be  might  otherwise  claim  io  the  proportian 


which  bis  own  negligence  bears  to  tbe  sum 
total  of  all  n^Ugenoe  affecting  the  trans* 
action  from  every  source.  Louisville,  etc^ 
Ry.  Co.  V.  Wene,  202  Fed.  887,  121  O.  C  A. 
245;  Norfolk,  etc..  By.  Co.  v.  Earnest,  229 
C.  S.  114,  83  Sup.  Ct  654»  57  U  Bd.  1096,  Ann. 
Cas.  19140,  19^ 

[2]  Tbe  defendant  assigns  m  error  the  re- 
fusal of  the  court  to  grant  its  motion  of  non- 
suit at  the  close  of  plaintiff's  case.  The  con- 
tention for  the  defendant  Is  that  if  tbe  plain- 
tiff had  obeyed  tbe  roles  and  the  order  under 
which  he  was  acting  he  would  have  gone  to 
Perry,  entered  upon  the  side  track,  set  the 
switch  for  the  main  track  behind  him,  and 
would  have  remained  upon  tbe  side  track 
until  be  had  orders  to  move  or,  In  default  of 
tbe  same,  would  have  proceeded  towards  the 
main  tauft  onljr  under  protectton  of  a  flag; 
that,  b^ng  re^nnaible  personally,  under  tbe 
rule  of  wbldi  be  bad  knowledge,  for  tbe 
correct  adjustment  of  the  switch,  it  was 
specially  Incumbent  upon  him  alone  in  the 
ultimate  analyals  of  tbe  rule  to  see  that  tbe 
switch  was  adjusted  for  the  main  track  with 
tbe  result  and  effect  that  the  block  stgnala 
would  adWae  Bufflngtou  that  the  main  track 
was  clear  and  Invite  him  to  proceed;  that 
the  plalntifiTs  action  in  gcdng  upon  the  side 
track  brought  about  this  result  and  worked 
out  that  indication  to  Buffington ;  that  plain- 
tiff violated  his  duty  in  returning  to  the 
main  track  without  knowing  for  himself  tbe 
adjustment  of  tbe  switch  and  so,  by  his  own 
act  alone,  worked  out  the  situation  which 
resulted  in  his  Injury.  It  Is  argued  that  be- 
ing aware  of  the  situation  of  the  switch 
and  Its  target  he  knew  that,  on  account  of 
a  nearby  bluff  around  which  the  side  track 
curved,  It  was  impossible  to  see  the  target 
until  he  was  within  a  short  distance  of  It, 
and  that  it  was  bis  duty  In  returning  towards 
the  main  track  to  so  control  his  train  as  to 
be  able  to  perform  his  duty  of  seeing  for 
himself  about  tbe  adjustment  of  the  switch. 
If  this  were  tbe  whole  case  the  court  might 
well  have  directed  a  Judgment  of  nonsuit, 
for  It  is  manifest  that  tbe  plaintiff  up  to  this 
point  had  entire  control  of  the  situation  and 
relied,  not  upon  his  fellow  employes  obeying 
the  rules  of  tbe  company  respecting  the  set- 
ting of  the  switch,  but  upon  the  probability 
that  they  would  disobey  it  It  certainly  could 
not  be  charged  as  ne^igence  upon  the  com- 
pany that  it  bad  prescribed  a  reasonable 
rule  governing  the  adjustment  of  switches 
and  that  the  fellow  servants  of  the  plaintiff 
had  obeyed  tbe  rule  and  had  not  notified  him 
that  tbey  bad  observed  it  It  is  plain  that; 
without  any  rights,  as  against  a  train  mov- 
ing to  tbe  west,  tbe  plaintiff  proceeded  In  dl- 
rect  violation  of  bis  order,  wltboot  attempt- 
ing to  protect  bimself  by  a  flaft  rcdying  upon 
his  supposition  that  the  role  about  setting 
the  switches  bad  been  disob^ed,  and  h&aae 
created  a  sltuatltu  of  danger  to  bljuself. 

On  the  qnution  at  nonsolt  tt  therefore  be- 
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comes  necessary  to  consider  the  duty  of  Buf- 
flDgt<m  under  the  rules  of  the  company. 
These  rules  under  wblcb  the  plaintiff  was 
operating,  and  with  which  he  has  admitted 
himself  to  be  familiar,  having  passed  two 
examinations  on  the  same,  were  introduced 
in  evidence  without  objection..  It  may  be  ex- 
plained that  the  block  system  of  signals  In 
(^ration  at  Perry  were  so  arcnnged  that 
In  approadilng  that  place  from  the  east  an 
engineman  would  first  come  to  what  Is  call- 
ed the  distant  signal,  which  normally  shows 
the  same  as  what  is  called  the  borne  signal 
some  2,000  feet  nearer  the  switch  In  question. 
In  the  daytime,  as  It  was  wh^  the  accident 
happened,  when  the  arm  of  the  block  signal 
hung  down  It  indicated  that  the  main  track 
was  clear,  and  when  the  arm  was  extended 
horizontally  above  the  rails  It  Indicated  that 
the  track  was  obstructed,  and  required  the 
engineman  approaching  the  home  sifrnal  to 
stop.  These  block  signals  are  affected  not 
only  by  the  movement  of  the  switch,  but  also 
when  an  engine  on  the  side  track  crosses 
what  is  known  as  the  Webber  Joint  near  the 
switch.  Passing  this  point  In  golug  to  the 
switch  throws  up  tbe  arm  of  the  block  sig- 
nal to  Indicate  danger  to  an  engine  on  the 
main  track,  and  this  is  what  the  plaintiff  did 
after  BufBngton  bad  passed  the  distant  signal 
and  before  be  arrived  at  tbe  home  signal. 
Bufflngton  Is  uncontradicted  In  bis  testimony 
that  as  he  approached  Perry  from  La  Grande 
he  came  to  the  distant  signal  which  Indicated 
a  clear  main  track  and  Invited  him  to  pro- 
ceed; that  as  be  neared  the  home  signal  it 
suddenly  assumed  the  position  indicating 
stop  and  that  he  Immediately  sanded  the 
track,  shut  off  tbe  steam,  applied  the  air 
brakes,  and  did  everything  else  possible  to 
stop  bis  engine  before  colliding  with  C!bad- 
wick's  tender.  The  contentitHi  of  the  defend- 
ant is  that  no  dut7  rested  upon  Bufflngton 
with  respect  to  Ghadwlck,  under  the  (drcnm- 
stances,  until  the  former  was  aware  of  the 
latter*s  situation  of  danger,  and  that,  having 
done  all  that  be  could  to  prevent  tbe  injury 
when  the  danger  became  apparent,  bis  whole 
duty  was  performed  to  the  exoneration  of 
the  defendant 
Bule  302  reads  thus: 

"Enginemen  finding  a  distant  signal  at  'cau- 
tion' must  immediately  bring  their  trains  un- 
der control,  and  be  prepared  to  stop  before 
reachinjT  the  home  signal.  They  are  reminded 
that  although  the  distant  signal  indicates  the 
position  of  Che  home  sif^nal,  the  home  signal 
may  assume  the  stop  position  after  the  distant 
sig:nal  has  given  the  clear  indication,  and  while 
the  train  In  between  tbe  distant  and  home  sig- 
nal. For  this  reason  enginemen  and  trainmen 
mast  be  on  the  alert,  prepared  to  brint;  the 
train  to  a  stop  if  the  home  signal  indicates 
stop,  and  be  governed  by  rule  604." 

Bnle  504,  to  which  reference  is  there  made, 
would  allow  Bufflngton  to  proceed  only  under 
protection  of  a  flag,  under  such  circum- 
stances. Bule  661  says  that  trains  or  engines 


must  be  run  to,  but  not  beyond,  a  signal  in- 
dicating "stop."    662  is  in  these  words: 
_  "If  a  'proceed'  signal,  after  being  accepted, 
IS  changed  to  a  'stop'  su^nal  before  it  Is  readi- 
ed tbe  stop  must  be  made  at  once." 

It  was  thus  the  duty  of  Bufflngton.  under 
role  302  above  quoted,  to  be  on  tbe  alert  when 
passing  through  the  block  adjacent  to  Perry, 
and  not  to  rely  entirely  upon  the  position 
of  the  distant  signal.  On  the  contrary,  It  was 
his  duty  to  be  prepared  to  bring  his  train  to 
a  stop  If  the  home  signal  so  Indicated,  not- 
withstanding tbe  position  of  the  distant  sig- 
nal he  had  Just  passed.  Whether  he  was 
thus  prepared  to  obey  the  rule  and  Btap  or 
not  was  a  question  of  fact  to  be  determined 
by  the  Jury.  His  duty  towards  Chadwlck  In 
the  situation  disclosed  by  the  testimony  did 
not  begin  only  wben  he  saw  Ghadwlck.  His 
obligation  In  that  respect  began  earlier,  under 
the  regulations  menUoned,  and  it  he  was  run- 
ning at  such  a  reckless  rate  of  speed  as  to 
render  it  impossible  to  comply  with  the  nOe 
requiring  faim  to  stop  at  tbe  home  signal,  al- 
though the  distant  signal  permitted  him  to 
proceed,  bis  negligence  In  that  respect  would 
be  a  contributing  cause  to  tbe  injury  ctf  Ghad- 
wlck. The  Jury  had  a  rigjit  to  believe  that 
Bufflngton  was  negligently  moving  so  fast 
Uiat  }ie  could  not  atop  In  time  to  avoid  In- 
Jury  to  Ghadwlck.  This  circumstance  proper^ 
ly  defeated  the  motion  for  a  nonsuit 

[3, 4]  It  was  contended  that  the  court  was 
in  error  when  it  allowed  the  plaintiff  to 
liffove  that  it  waa  enstomaiy  wben  using 
the  teack  to  the  mill  at  Ferry  to  leave  tbe 
switch  adjusted  for  tbe  aide  tracfe  so  as  to 
make  the  block  system  operate  in  Ilea  of 
flag  protection  against  trains  movli^  on  tbe 
main  track,  the  purpose  being  to  pnwe  tliat 
Chadwlck  was  not  negligent  in  moving  back 
to  the  switch  after  be  had  gone  to  flie  mill. 
It  is  requisite  that  the  defendant  should 
make  suitable  rules  for  the  movement  of  Its 
rolling  stock.  This  obligation  la  dne^  not 
only  to  its  employ&s,  but  also  to  tbe  general 
public  who  patronize  it  in  its  capacity  as  a 
common  carrier.  Reasonable  legalatlons 
thus  devised  beoime  the  standard  by  which 
care  or  negligence  is  det^mined.  Custom 
may  be  used  as  a  means  of  interpretation, 
but  cannot  be  admitted  to  contradict  ex- 
plicit rules  and  positive  orders.  This  Is  on 
tbe  principle  that  as  tbe  admitted  rules 
known  to  the  plaintiff  govern  the  relation 
between  Mm  and  bis  employer,  they  are  In 
a  sense  part  of  the  contract  of  his  employ- 
ment within  tbe  meaning  of  such  cases  as 
Pennsylvania  Co.  v.  Whltcomb,  111  Ind.  212, 
12  N.  E.  3S0.  By  analogy,  therefore,  the  mle 
applies  as  laid  down  in  subdivision  12  of 
section  727,  L.  O.  L.,  that  evidence  may  be 
given  on  the  trial  of  "usage  to  explain  tbe 
true  Character  of  an  act,  contract  or  Instru- 
ment where  such  true  character  Is  not  oth- 
erwise plain:  hut  usage  is  never  admissible 
except  as  a  means  ot  int«pE«tati(Hi.'* 
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[i]  Monover,  tbe  only  allowing  made  by 
the  plalntlfl  this  point  was  tbat  the  cna- 
tom  alluded  to  was  used  In  connection  with 
train  orders  directing  the  englneman  to  go 
from  La  Grande  to  Ferry  and  return  with  sn- 
perior  right  over  all  trains  running  both  east 
and  west  Under  snch  drcnmstances  if  erery 
train  using  the  main  track  acted  In  subordi- 
nation to  the  order  no  one  would  be  affected 
by  leafing  the  switch  open,  but  there  was  no 
showing  on  behalf  of  the  plalntlfl  that  it  was 
customary  to  leave  the  switch  open  when  tbe 
englneman  was  ordered,  as  In  this  Instancy 
to  go  only  from  La  Grande  to  Ferry  without 
any  directions  about  using  the  main  track 
in  returning.  Qnlte  a  different  situation  la 
presented  whae  the  plaintiff  had  a  right 
only  as  against  east-bound  trains  and  not 
against  other  trains  running  to  the  west  In 
this  case  there  was  no  dlspnte  In  the  testi- 
mony about  the  wording  or  alstence  of  the 
rnles  or  of  the  order  under  which  the  plain- 
tiff operated.  The  plaintiff's  testimony  about 
this  order  reads  In  part  as  follows: 

**Q.  In  other  words,  yon  constmed  that  order 
Just  the  same  as  if  it  gave  you  the  riirht  over 
west-bonnd  traina?  A  Yei,  sir.  Q.  When  as 
a  matter  of  fact.  It  juat  gave  yoa  a  right  over 
east-bound  tntina,  and  that  was  all?  A.  Yea, 
rir,  that  Is  right.  Q.  Now,  if  you  had  not  con- 
strued this  order  that  you  had  that  day  to 
mean  tbat  yoa  bad  tbe  right  over  trains  tK>tb 
ways,  you  wonldnt  hare  come  oat  on  the  main 
line,  would  yon?   A.  No,  sir." 

Under  these  circumstances  the  court  was 
in  error  in  allowing  tbe  testimony  about  cus- 
tom relating  to  tbe  switch  at  Ferry:  First, 
because  It  is  Improper  to  rely  upon  custom  to 
contradict  plain  rules  and  orders;  and  sec- 
ond, because  no  situation  was  disclosed  by 
the  testimony  to  which  erldence  of  the  cus- 
tom as  presented  would  attach. 

[S]  Allied  to  this  question  is  an  assign- 
ment of  error  to  the-  effect  that  tbe  court 
left  to  the  Jury  tbe  construction  of  the  order 
under  wblcb  tbe  plaintiff  was  operating. 
Tbe  complaint  of  the  defendant  on  this  point 
is  based  upon  an  instruction,  wherein,  after 
quoting  the  order  already  mentioned,  tbe 
court  made  this  statement  to  the  Jury: 

"As  a  matter  of  law,  under  tbe  defendant's 
rnlea,  it  becHme  and  was  the  duty  of  the  crew 
hi  charge  of  the  en^ne  foreman  to  close  the 
switch  after  plaintiff  had  passed  onto  it  off  tbe 
main  line  at  I'erty,  and  it  was  tbe  duty  of 
the  crew,  including  the  plaintiff,  to  know  this. 
So  if  you  find  from  the  evidence  in  tbia  case 
that  die  switch  was  so  closed  then  the  de- 
fendsnt  would  not  be  guilty  of  negligence  in 
tbat  behalf. 

"The  court  instructs  you  that  noder  the  or- 
der just  read  to  you  that  it  was  the  duty  of  the 
plaintiff  to  wait  at  La  Grande  until  he  had  met 
train  extra  515  running  east,  after  which  he 
bad  the  right  as  against  all  trains  running  east 
to  proceed  westward  to  Perry,  proTiding  he 
could  get  there  and  off  the  main  Une  before  6:30 
p.  m.  Thia  order  does  not  protect  plaintiff  from 
trains  west  or  running  in  the  aame  direction 
as  plaintiff,  and  it  would  be  bis  duty  at  all 
times  to  protect  himself  In  accordance  with  tbe 
Tules  at  the  compaoy  as  against  all  trains  run- 
ning west,  and  it  is  conceded  tiiat  the  train 
which  collided  with  plaintiff's  engine  was  run- 
ning west 
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"Tbe  queatioa  presented  to  you  ia  this:  Did 
this  order  mean  that  plaintiff  waa  to  proceed 
to  Perry  after  meeting  extra  515  at  I^a  Grande, 
providing  he  could  get  there  before  6 :30  p.  m., 
go  in  on  the  switch  and  not  to  come  out  or 
foul  the  main  line  except  on  further  orders  oi 
S&g  protection,  or  did  it  mean  that  plaintiff 
was  to  proceed  to  Perry,  after  meeting  extra 
61S  at  La  Grande,  and  there  engage  in  switch- 
ing operations  with  tbe  use  of  tbe  main  line 
without  Sag  protection  as  againat  all  trains 
both  east  and  west  bound  until  6  :30  p.  m. 

"If  you  should  be  satisfied  that  said  order 
hsfi  tbe  former  meaning  then  plaintiff  would 
not  be  entitled  to  recover.  If  you  sboald  find 
tbat  the  said  order  has  the  latter  meaning,  and 
if  you  further  find  that  defendant  was  guilty 
of  negligence  in  any  one  of  tbe  particulars  al- 
leged in  the  ctmiplaint,  and  defendant  was  en- 
gaged in  interstate  commerce  as  defined  by  tbe 
court,  then  the  plaintiff  would  be  entitled  to 
recover.*' 

Section  136,  L.  O.  L.,  lays  down  the  rule 
thus: 

"All  questions  of  law,  including  the  admis- 
aibility  of  testimony,  the  facts  preliminary  to 
such  admission,  and  tbe  coustruction  of  stat* 
utes  and  other  writings,  and  other  rules  of  evi- 
dence, axe  to  be  decided  by  the  court,  and  all 
discussions  of  law  addressed  to  it  *  *  *  " 

It  was  palpable  error,  ttaer^ore,  for  the 
court  to  leaTe  the  construction  of  the  order 
to  the  Jury. 

[7]  The  defendant  sought  to  have  the  jury 
instructed  on  tbe  qneatkm  of  the  measure  of 
damages  to  tiie  effect  Uiat  if  the  plaintiff's 
negligence  was  equal  to  or  exceeded  that 
of  the  defendant  they  must  find  for  the  de* 
fendant  Tbe  court,  however,  instructed  the 
Jury,  In  snbstancei  that  it  was  the  duty  of 
tbe  jury  to  diminish  or  reduce  the  damages 
attributable  to  the  defendant's  negligence  In 
proportion  to  the  amount  of  negl^ence  Just- 
ly cha^eable  to  the  plaintiff,  and  if  there 
sAiould  be  auy  difference  in  favor  of  the 
plaintiff,  after  the  damages  were  reduced  to 
a  money  value,  such  difference  .^uld  be 
the  amount  of  their  verdict  The  Instruction 
of  the  court  was  In  substance  a  compliance 
with  the  federal  statute  on  that  subject, 
which  requires  that  In  case  of  contributory 
negligence  it  shall  not  be  a  defense,  "but  tbe 
damages  shall  be  diminished  by  the  Jury  la 
proportion  to  the  amount  of  negligence  attrib- 
utable to  Bucb  employe."  Thus  It  will  be 
seen  tbat  under  that  statute  it  is  not  a  ques- 
tion of  majority  of  negligence,  but  rather  one 
of  proportion.  Any  n^llgence  of  the  de- 
fendant working  Injury  to  the  plaintiff 
would  therefore  entail  some  damages.  For 
illustration,  let  us  suppose  that  both  par- 
ties were  equally  negligent  In  the  estimatl"?* 
of  tbe  Jury  and  that  the  actual  damages  of 
the  defendant  were  properly  assessable  at 
^,000.  In  such  a  case  tbe  verdict  should  be 
for  the  plaintiff  in  the  sum  of  $1,000,  for  the 
reason  that  his  negligence  la  one-half  of  the 
sum  total  of  all  the  negligence  of  both  par- 
ties. 

[8]  Tbe  plaintiff's  effort  to  prove  custom, 
and  thus  to  affect  the  construction  of  the  or- 
der under  which  he  operated,  was  for  the 
purpose  of  showing  that  he  himself  was 
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free  from  negligence  and  had  the  effect  to 
put  Um  In  the  llgbt  of  one  acting  strictly 
according  to  the  reqnirem«its  ot  the  occa- 
sion. This  had  its  direct  effect  on  the  qnes- 
tion  of  damages,  because  that  la  controlled 
by  Qie  proportion  wUch  the  plaintiff's  Di- 
ligence bears  to  the  whole  negligence  IdtoIt- 
ed.  In  this  respect  tiie  rights  of  the  de- 
fendant were  materially  affected.  In  that  the 
negligence  of  the  plaintiff  was  materially 
diminished,  leading  to  the  Increase  of  the 
proportion  of  damages  assessed  to  the  de- 
fendant 

The  conclusion  is  that  the  Jndgmoit  of 
the  drcDlt  eonrt  must  be  rerened,  and  the 
cause  remanded  for  farther  proceedings. 

MOORE,  BAMSEY,  and  MoNABT,  JJ., 
concur. 


VAN  BBAKLB  T.  STATE  BOABD  OF 
HEALTH. 

(Suprane  Court  of  Oregon.    Dec  81,  1914.) 

1.  Health  (|  7*)— County  Health  Officeb— 
REUovAi^juBisDicnon  OP  Statb  Board. 

The  state  board  of  health  cannot  remove 
a  county  h«ilUi  officer  appointed  by  the  county 
court  poTSuant  to  L.  O.  U  S  4696,  on  the  ground 
that  he  is  not  eligible  to  bold  the  office ;  a  com- 

Elete  remedy  being  provided  in  such  cases  by 
I.  O.  L.  §  366,  wnich  authorizes  an  action  at 
law  in  the  name  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Health, 
Cent  Dig.  8  6 ;  Dec.  Dig.  |  7.*] 

2.  Opficebs  (8  70*)— Removai>-Pboc«edinos 
—Compliance  with  Statute. 

Where  statutory  authoritjr  is  conferred  on 
a  board  to  remove  a  public  officer,  the  proceed- 
ing prescribed  must  be  strictly  pursued ;  and, 
where  an  officer  is  appointed  for  a  term,  he  can- 
not be  removed  except  by  express  authority. 

[Ed.  Note.— For  other  pases,  see  Officers, 
Cent  Dig.  S  08;  Dee.  Dig.  S  70.*] 

Department  No.  1.  Appeal  from  Oircnit 
Court,  Clackamas  Connt7i  J.  U.  Campbell, 
Judge. 

Proceeding  by  J,  A.  Van  Brakle  to  review 
the  actlmi  of  the  State  Board  of  Health  in 
removing  plaintiff  from  the  office  of  Coun^ 
Health  Officer  of  Ciackamas  County.  The 
circuit  court  sustained  the  writ,  and  defend- 
ant appeals.  Affirmed. 

C.  D.  Latourette,  of  Oregon  City,  and  J. 
■W.  Crawford,  Asst  Atty.  Gen.  (A  M.  Craw- 
ford, Atty.  Gen.,  and  D.  C.  Latourette,  of 
Oregon  City,  on  the  brief),  for  appellant  C. 
Schuebel  and  L.  Stipp,  both  of  Oregon  City 
(U'lten  &  Schuebel  and  John  N.  Slevers,  all 
of  Or^on  City,  on  the  brief),  for  respondent 

BEAN,  J.  In  the  early  part  of  1913,  plain- 
tiff was  appointed  as  county  health  officer 
of  Clackamas  county  by  the  county  court 
under  the  provisions  of  section  4695,  L.  O. 
L.  On  March  19,  1914,  charges  against  plaln- 
tifT  were  filed  with  the  State  Board  of  Health 
averring  as  follows ; 

"That  on  or  about  the  Ist  day  of  October, 
1913,  one  Frank  K(4>elnich,  being  then  and 
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there  afflicted  with  malignant  dlpbtlieria,  called 
upon  the  said  J.  A.  Van  Brakle  for  diagooeis 
and  treatment,  and  that  thereupon  the  said  J. 
A.  Van  Brakle  Informed  said  patient  that  he 
had  tonflUitis,  and  that  the  said  J.  A.  Van 
Brakle  then  and  there  undertook  to  treat  said 
case  as  a  case  of  tonsilitis,  and,  disr^arding 
tiis  duty  as  such  health  officer,  failed  to  quar- 
antine sala  case  and  neglected  and  failed  to  re- 

Sort  the  said  case,  aa  it  was  bis  sworn  duty  to 
0,  but  allowed  said  Kobelnlch  to  depart  from 
his  office  without  quarantine  and  without  notice 
or  warning  of  the  dangers  of  allowing  him  to  as- 
sociate and  mix  with  the  general  public,  ther^y 
exposing  the  general  public  to  danger  of  conta- 
gion from  said  case.  That  on  October  9,  1913, 
one  O.  M.  Smith,  being  ttien  and  there  afOicted 
with  typhoid  fever,  applied  to  the  said  3.  A. 
Van  Brakle  for  diaraosis  and  treatment  >nd 
the  said  J.  A.  Van  Brakle  thereupon  made  an 
examination  of  said  case,  and,  for  a  fee  of  one 
dollar,  then  paid  by  said  O.  U.  Smith,  pro- 
nounced said  case  a  case  of  bronchitis,  and  stat- 
ed to  the  said  O.  M.  Smith  that  he  was  threat- 
ened with  malaria,  and  the  said  J.  A.  Van 
Bralde  failed  and  neglected  to  quarantine  said 
case  and,  contrary  to  law,  failed  to  report  the 
same.  That  oo  the  11th  day  of  October,  1913. 
the  said  J.  A.  Van  Brakle  visited  one  Fred 
Alexander,  a  child  afflicted  with  diphthola.  le* 
siding  at  Concord,  in  said  county,  and  failed 
to  report  the  said  case  and  raised  the  qaaran- 
tine  within  five  days  after  the  case  tiad  been 
pronounced,  la  violation  of  the  law  and  his 
sworn  duty.  That  the  said  J.  A.  Van  Brakle 
has  willfully  violated  the  law  of  this  state  in 
appointing  at  least  one  other  person  as  deputy, 
without  ue  knowledge  or  consent  of  the  county 
court  of  Clackamas  county.  Or.,  who  has  under- 
taken to  offii^ate  in  such  capacity  without  au- 
thority of  law.  That  the  said  J.  A.  Van  Brakle 
is  not  competent  to  fill  said  office." 

The  petition  asks  for  his  removal  from  of- 
flce^  A  hearing  was  had  on  March  Slst  and 
on  April  7  th  the  board  made  an  order  as  fol- 
lows: 

"In  the  matter  of  the  charges  preferred  by 

M.  G.  Strickland  and  Guy  Mount  demanding 
a  hearing  and  removal  of  J.  A  Van  Brakle  aa 
health  officer  of  Clackamus  county,  the  State 
Board  of  Health  is  of  the  opinion  tiiat  it  is  not 
necessary  to  remove  the  said  J.  A.  Van  Bralde 
for  the  reason  that  he  has  Jdever  been  appointed, 
and  ttiat  his  holding  the  office  and  drawing  the 
salary  lias  been  lUegal.** 

At  a  regular  meeting  of  the  State  Board 
of  Health  held  on  July  8, 1914,  ttie  board  con- 
sidered the  charges  as  follows: 

"And  the  board  thereupon  after  due  considera- 
tion of  the  charges  filed  and  of  the  evidence 
[)roduced  by  the  complainants  and  tlie  defend- 
ant J.  A.  Van  Brakle,  find  that  the  said  J.  A. 
Van  Brakle  was  not  at  the  time  of  tiia  oomina' 
tion  and  appointment  by  the  county  court  of 
Clackamas  county,  Or.,  nor  is  he  at  the  present 
time,  qualified  under  the  laws  of  the  state  of 
Oregon  to  fill  the  office  of  county  health  officer 
of  Clackamas  county,  Or.  And  the  btiard  for- 
ther  finds  that  the  ctiargea  a&  preferred  by  tht 
said  M.  C  Strickland  and  Ony  Mount  are  sus- 
tained." 

The  board  ordered  that  Van  Brakle  be 
removed  from  office  and  notified  the  county 
court  to  appoint  some  oQier  suitable  person. 
The  validity  of  the  action  of  the  State  Board 
of  Health  Is  the  questloB  upon  this  appeal. 

The  county  court  of  Clad^amas  county  Is 
authorized  by  section  469S,  L.  O.  L. : 
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To  "elect  a  Becretan  who  shall  b«  the  health 
officer  of  the  appointuiK  board,  and  who  shall 
be  a  graduate  of  a  reputable  medical  colle», 
and  ahall  be  in  poasesaion  of  a  license  issued  oy 
the  Oregon  state  board  of  medical  azamlnera, 
and  if  snch  appointee  is  not  already  Informed 
in  hygiene  and  sanitary  science,  shall  immedi- 
ately 80  inform  himself  according  to  the  re* 
quirements  of  the  state  board  of  health.  •  •  •  *■ 

Plaintiff  alleges  In  his  petition: 

"That  said  charges  purported  to  charge  that 
the  said  plaintiff  was  incompetent  to  treat  con- 
tagious or  infectious  diseases,  and  that  he  had 
made  improper  dia^oses  in  the  treatment  of 
certain  cases  therein  specilled,  but  that  said 
charges  contained  no  charge  against  said  plain- 
tiff oE  intemperance,  failure  to  collect  vital  sta- 
tistics, obey  rules  or  by-laws,  beep  records, 
make  reports,  or  answer  letters  of  inquiry  of 
said  state  board  concerning  the  health  of  the 
people  or  any  of  said  thinn,  and  said  charges  for 
that  reason  gave  the  said  defendant  no  power 
or  jurisdiction  to  try  or  bear  or  determine 
anything  concerning  the  plaintiff  herein." 

[1]  From  an  examination  of  the  proceed- 
ings before  tbe  State  Board  of  Health  it  is 
dear  that  tbe  reason  for  the  dismissal  of 
plaintiff  was  that  It  was  deemed  by  the  board 
that  he  was  not  eligible  to  bold  the  office. 
Plaintiff  was  not  removed  for  any  of  the 
causes  specified  In  section  4695,  L.  O.  Lk 
The  board  of  health  is  not  anthoTlzed  by 
the  statute  to  remove  a  county  healtti  officer 
for  the  reason  that  be  Is  .Ineligible  to  bold 
that  office.  If  J.  A.  Van  Brable  was  onlaw- 
fnlly  holding  the  office  In  question,  as  held 
by  the  State  Board  at  Health,  a  complete 
remedy  Is  provided  by  virtue  of  section  866, 
th  O.  L..  authorizing  an  action  at  law  In  the 
name  of  the  state.  Stevens  v.  Carter,  27  Or. 
553,  40  Pac.  1074.  81  U  R.  A.  342;  State  ex 
rel.  v.  Stevens,  28  Or.  471,  44  Pac.  898;  Beard 
V.  Beard,  66  Or.  624,  133  Pac.  797,  134  Pac. 
1196;  Portland  v.  Coffey,  67  Or.  510,  136 
Pac.  858. 

[2]  We  appreciate  the  Importance  and  dlf- 
flcnltles  in  enforcing  the  statute  for  the  pro- 
tection of  the  public.  In  tbe  wisdom  ot  tbe 
Legislature  It  seems  to  be  contemplated  that 
the  connty  healtti  <^cer  shoald,  b7  reports 
made  to  him,  have  the  advice  and  assistance 
of  skilled  physicians  who  baye  in  most  cases 
given  special  attentlim  to  Uie  diseases  whl<di 
are  to  be  reported  to  tbe  State  Board  of 
Health.  The  lawmakers  did  not  see  fit  to 
clothe  the  Board  of  Health  with  power  to 
remove  such  an  officer  in  case  of  a  mistake 
or  disagreement  In  tlie  diagnosis  of  a  con- 
tagious disease,  or  for  a  fkllure  of  snch  of- 
ficer upon  a  dlagnrals  to  discover  a  conta- 
gious disease.  Where  antfaorlty  is  conferred 
by  statnte  open  a  board  to  remove  a  public 
officer,  tbe  proceeding  must  be  strictly  pni^ 
sned;  and,  where  an  officer  Is  appointed  for 
a  term,  he  cannot  be  removed  except  by  ex- 
press authority.  Mecbem's  Public  Offices  and 
Officers,  S8  452,  445;  Endlicb,  Interpretation 
of  Statutes,  8S  158, 160,  351,  352;  11  Cyc.  696. 

The  State  Board  of  Health  exceeded  its 
Jurisdiction  In  the  prmlses,  and  tbe  Judg- 


ment of  the  lower  oonit  was  oonect  In  so 
holdli«  and  is  ttieref on  affirmed. 

McBRIDB,  a  and  BUBNBTT  and 
RAMSBY,  JJ„  concur. 


GANTBNBBIN  v.  WEST.  Governor. 
(Supreme  Court  ot  Oregon.   Dec.  22.  1914.) 

1.  Statctbs  (i  126*)  —  Tms  of  Aot— Addi- 

TIONAI.  JUDOB. 

Laws  1913,  p.  769,  was  entitled  "An  act  to 
provide  an  additional  circuit  Judge  for  the 
fourth  Jndidal  district  of  the  state  of  Oregon; 
to  aboluh  the  office  ot  county  Judge  in  Mult- 
nomah county,  Oregon,  and  provide  for  the 
transfer  to  the  circuit  court  of  said  Fourth  jn- 
didal district  of  all  the  judicial  business  and 
Jurisdiction  of  the  said  connty  court;  providing 
that  the  present  Incumbent  of  said  office  w 
county  judge  shall  be  and  shall  serve  as  an  ad- 
ditional circuit  Judge  created  by  this  act  until 
bis  successor  1b  elected  and  qualified  as  herein 
provided."  Section  1  provided  for  the  election 
of  an  additional  circuit  judge  tor  that  district, 
and  section  2  provided  that  his  duty,  Jurisdic- 
tion, and  salary  should  be  the  same  as  the  other 
circuit  judges.  Sections  S--0  at>olished  the  office 
of  county  Judge  for  the  county,  and  transferred 
the  duties  and  powers  ot  that  office  -to  the  dr- 
cuit  judges.  These  latter  secticmB  were  uncon- 
stitutional. Held^  that  tbe  subject-matter  of 
the  first  two  sections  was  clearly  embraced  with- 
in the  title  as  required  by  Const  art  4,  |  20. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  187-191;  Z>ee.  Dig.  i  125.*] 

2.  Statdtbs  (I  e4*)— mnoT  ov  PAsnAi.  In- 

VAUDITT. 

The  valid  sections  can  be  separated  from 
the  invalid  ones  without  difficulty,  and  it  can- 
not be  said  that  the  XjCglslature  would  not  have 
provided  for  the  additional  Judge,  unless  it  also 
abolished  the  office  of  county  judge,  especially 
in  view  of  the  crowded  conditions  of  the  docket 
of  the  circuit  court,  so  that  the  validity  of  the 
first  two  asetimw  is  not  affected  hy  the  invalid- 
ity of  the  net 

[Kd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  U  B8-66,  196;  DecTbig.  5  64.*] 

3.  CONSTITUTIOMAL  LAW  (%  48*)— COHSTBDO- 

TioN  OF  Smtdtb  —  Fatobiro  CoKBTira- 
TiosAi.rrT. 

If  a  statute  can  be  given  any  namnutbls 
interpretation  consistent  with  its  validity,  sucdi 

interpretation  should  be  adopted. 

[Ed.  Note.— For  other  cases,  see  CoDstitutlon- 
al  Law,  Cent.  Dig.  S  46;  Dec.  Dig.  {  48.*] 

4.  Statutbs  (8  64*)^UBnoT  to  Aox— Pab- 

TIAI.  InVAUDITT. 

The  rule  that  where  an  act  embraces  two 
subjects  contrary  to  Const  art  4,  S  20^  it  is  in- 
valid as  to  both  is  based  on  the  impossibility  of 
the  court  choosing  between  the  two,  and  does 
not  apply  where  the  act  is  otherwise  unconatitu- 
tioaal  as  to  one  of  the  sulijects  embraced  there- 
in, in  which  case  it  may  be  upheld  as  to  the 
other. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §S  68-«6,  195 ;  Dec  Dig.  |  64.*] 

5.  Judges  ({  l*)-^rEBK— Siatctbs— Oonsii- 

TUTIONALITY. 

.  Laws  1913,  p.  769,  providing  for  the  elec- 
tion of  an  additional  judge  for  the  Fourth  ju- 
dicial district,  who  sball  hold  office  for  six  years 
and  until  his  successor  is  elected  and  qualified, 
does  not  violate  Const  art.  7,  S  1,  limiting  the 
term  of  the  judges  to  six  years,  when  that  see- 
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tioD  is  read  In  connection  with  Const,  art  15, 
S  1,  providing:  that  all  officers  shall  hold  office 
until  their  successors  are  elected  an^  qaalified. 

[Ed.  Note.— For  other  cases,  see  Judges.  Cent. 
Dig.  §  1;  Dec.  Dig.  f  1.*] 

6.  Mandauus  (S  74*)— Ofsickb  Subject  to 

Mandamus— Govern  OB. 

Mimdamus  will  lie  to  compel  the  Governor 
to  issue  a  certificate  of  election  to  a  duly  elected 
circuit  judge,  since  the  GoTemor  may  be  ordered 
to  perform  duties  which  are  purely  ministeriaL 

[Ed.  Note.— For  other  cases,  see  Mandamns, 
Cent.  Dig.  {§  150-15T;  Dec.  Dig.  {  74.»] 

Burnett  and  Ramsey,  JJ.,  disseotinc. 

Id  Banc.  A  written  application  for  manda- 
mus by  CalTln  U.  Gantenbeln  agalnSt  Oswald 
West,  Governor  of  the  state  of  Oregon.  Writ 
Issued. 

This  Is  a  proceeding  In  mandamus  to  re- 
quire the  Governor  to  Issue  a  certificate  of 
election  to  the  pl&lntUT,  declaring  him  to 
have  been  elected  circuit  Judge  of  depart- 
ment No.  6  of  Multnomah  county,  at  the  gen- 
eral election  held  November  3,  1014.  The 
petition  alleged  the  statutory  quallOcatlon  of 
plaintiff  to  hold  the  office  and  the  regularity 
of  the  election,  and  aets  forth,  further,  that 
at  said  election  there  were  cast  for  candi- 
dates for  said  office  69,827  votea,  and  that 
Plaintiff,  haTlng  received  a  majority  of  36,- 
147  votes,  was  duly  elected  to  said  office. 
After  recltliig  all  the  preliminary  st^  lead- 
ing up  to  the  flhal  canvass  of  the  votes,  It  al- 
leges that  such  canvass  was  regularly  made 
by  the  secretary  of  state  with  the  result 
aforesaid,  and  that  thereafter  on  Decoober 
8,  1014,  petitioner  dffinanded  of  the  Govern- 
or a  certiflotte  of  election,  which  was  rins- 
ed. There  is  no  obJecUon  made  to  the  form  or 
substance  of  the  petition  except  in  respects 
hereinafter  stated.  There  was  a  general  de- 
murrer to  the  BUffldency  of  the  petltltm. 
grounds  of  the  demurrer  are  based  upon  the 
alleged  unconstitutionality  of  the  statute 
creutli^  an  additional  circuit  Judge  in  Mult- 
nomah county,  which  statute  was  passed 
March  4, 1013,  and  is  found  in  Laws  1013,  c. 
378,  p.  769,  being  as  follows: 
"An  act  to  provide  an  additional  circuit  Judge 
for  the  Fourth  judicial  district  of  the  state 
of  Oregon;   to  abolish  the  office  of  county 
judge  in  Multnomah  county,  Oregon,  and 
provide  for  the  transfer  to  the  circuit  court 
of  said  FourUi  judicial  district  of  all  the  ju- 
dicial business  and  jurisdiction  of  the  said 
county  court;  providing  that  the  present  in- 
cumbent of  said  office  of  county  judge  shall 
be  and  shall  serve  as  the  adJltional  circuit 
judge  created  by  this  act  until  lits  successor 
is  elected  and  qualified,  as  herein  provided. 
"Be  it  enacted  oy  the  people  of  the  state  of 
Oregon ; 

•'Section  1.  That  in  addition  to  the  five  ci3P- 
cuit  judges  now  provided  by  law  for  the  Fourth 
judicial  district  of  the  state  of  Oregon,  com- 
prising Multnomah  county,  there  shall  be  elect- 
ed on  the  first  Tuesday  nfter  the  first  Monday 
in  November,  A.  D.  1914,  and  at  the  general 
election  every  six  years  thereafter,  one  cir- 
cuit judge  in  said  district  who  shall  possess  the 
(J ualifi cations  prescribed  by  low  for  circuit 
judge's,  and  whose  term  shall  commence  on  the] 
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first  Monday  of  Jannary,  A.  D.  1915,  and  who 
shall  hold  office  for  the  term  of  six  ;rears  and 

until  his  successor  Is  elected  and  qualified. 

"Sec.  2.  The  duties,  powers,  and  jurisdiction 
of  Raid  circuit  judge  shall  be  such  as  are  pre- 
scribed by  law  and  the  salary  shall  be  the  same 
as  the  salary  now,  or  hereafter,  received  by  the 
other  circuit  judees  of  said  district  and  be 
paid  in  like  manner.  The  circuit  judi;e  herein 
provided  shall  sit  in  a  department  to  be  named 
or  designated  as  department  number  6. 

"Sec.  3.  The  office  of  county  judRe  for  the 
county  of  Multnomab  is  hereby  abolished  and 
the  present  incumbent  of  said  office  is  hereby 
created  a  circuit  judge  of  the  said  Fourth  judi- 
cial district  to  sit  In  department  number  6  pro- 
vided for  Id  the  preceding  section  of  this  act  and 
to  hold  such  office  and  to  exercise  all  the  powera 
and  jurisdiction  of  a  circuit  judge  until  his  suc- 
cessor is  elected  and  qualified  as  provided  in  sec- 
tion 1  of  this  act 

"Sec.  4.  Upon  the  taking  effect  of  this  act  all 
judicial  jurisdiction,  power  and  authority  of  the 
county  judge  and  of  the  county  court  of  said 
Multnomah  county,  as  distinguished  from  such 
power  and  jurisdiction  aa  ia  exercised  in  the 
transaction  of  county  business,  shall  then,  and 
thereafter,  be  vestetr  In  and  exercised  by  the 
circuit  court  of  said  Fourth  judicial  district, 
and  all  said  matters,  causes  and  proceedings 
pending  in  said  county  court  shall  be  considered 
as  transferred,  coutinued.  heard  and  deposed 
of  in  the  said  circuit  court 

"Sec.  K.  As  far  as  is  practicable  all  matters 
relating  to  the  administration  of  estates  of  de- 
cedents, minors  and  other  legally  incompetent 
persons  and  probate  matters  generally,  shall  be 
referred  to  and  h^ard  and  considered  in  said 
department  number  6. 

"Hec  6.  All  acts  and  parts  of  acts  in  conflict 
herewith  are  hereby  repealed." 

A.  B.  Clark,  of  Portland  (Clark,  Skulason 
&  Clark,  of  Portland,  on  the  brief),  for  peti- 
tioner. E.  B.  Bingo,  of  Salem,  for  defendant 
Geo.  S.  Shepherd,  ot  Portland,  amicus  curie 

McBRIDEl,  G.  J.  (after  stating  the  facts  as 
'above).  In  the  <^lnlon8  heretofore  handed 
down  In  Branch  v.  McCormick,  144  Pac.  425, 
and  State  ex  rel.  v.  Holman.  144  Pac.  429,  a 
majority  of  the  court  expressed  the  oplnioB 
that  so  much  of  the  act  In  question  as  at- 
tempted to  transfer  probate  Jurisdiction  In 
Multnomah  county  to  the  circuit  court,  and 
to  transfer  the  county  Judge  of  that  county 
to  a  position  as  circuit  Judge,  was  void  be- 
cause In  contravention  of  subdivision  3  of 
section  23,  article  4.  of  the  Constitution.  So 
tor  the  purposes  of  this  case  that  contention 
may  be  taken  as  settled,  and  counsel  on  both 
sides  of  the  present  controversy  have  so 
ti'eated  It. 

[1]  The  contention  made  in  the  able  argu- 
ments and  briefs  "of  counsel  for  defendant  In 
the  case  at  bar  is  tbat  the  whole  act  is  void  be- 
cause it  violates  section  20,  article  4,  of  the 
Constitution,  which  reads: 

"Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  tHie  title.  But  If 
any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall 
be  void  only  as  to  so  much  thereof  as  shall  not 
be  expressed  in  the  title." 

A  perusal  of  the  first  sentence  of  the  title 
1  shows  that  the  creation  of  an  additional  dr- 
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cnit  Judge  Is  clearly  expressed  as  one  of  the 
subjects  to  be  dealt  with,  and  evidently  the 
principal  object,  tlie  other  matters  dealt  with 
being  only  incidental  to  it;  and,  therefore, 
so  far  as  this  objection  Is  concerned  it  must 
be  held  to  be  unsound.  State  v.  Shaw,  22  Or. 
2R7,  29  Pac.  1028;  Olemmensen  t.  Peterfwn, 
35  Or.  4S,  56  Pac.  1016;  Eastman  v.  Olack- 
nmaa  County  (C.  C.)  32  Fed.  31;  Thomas  v. 
State,  124  Ala.  48,  27  South.  315;  Beatrice  v. 
Masslich,  108  Fed.  743,  47  C.  0.  A.  657;  Nich- 
ols V.  Loyd.  Ill  TPnn.  145, 76  S.  W.911;  Abeel 
V.  Clark,  84  Cal.  226,  24  Pac.  383;  West  v. 
Latah  County,  14  Idaho,  353,  94  Pac.  445; 
People  V.  McBrlde,  234  111.  146,  84  N.  B.  865, 
123  Am.  St  Rep.  82,  14  Ann.  Cas.  994 :  Ash 
V.  Thorp,  65  Kan.  00,  68  Pac  1067;  McBl- 
downey  v.  Wyatt,  44  W.  Ta.  711,  30  S.  E.  239, 
45  L.  R.  A.  609. 

[2]  The  second  objection  to  the  act  is  that 
it  contains  two  subjects  not  related  to  each 
other,  and  that  it  is  therefore  void  as  being 
in  contravention  of  the  section  of  our  Consti- 
tution last  cited.  The  rule  governing  eases 
of  this  character  Is  laid  down  in  Cooley's 
CoustituUonal  Limitations  (7th  Ed.)  p.  247, 
in  the  following  language: 

"If  a  statute  attempts  to  accompli^  two  or 
more  objects,  &Dd  is  void  as  to  one,  it  may  still 
be  in  every  respect  complete  and  valid  as  to 
the  other.  But  if  its  purpose  is  to  accomplish 
a  single  object  only,  and  some  of  its  provisions 
are  void,  the  whole  must  fail,  unless  sufficient 
remains  to  effect  the  object  without  the  aid  of 
the  invalid  portion.  And  if  they  are  bo  mu- 
tually connected  with  and  dependent  on  each 
other,  as  conditions,  considerations,  or  compen- 
sations for  each  otfaer,  as  to  warrant  the  belief 
that  the  Legid&ture  intended  them  as  a  whole, 
and  if  all  could  not  be  carried  Into  effect,  the 
Legislature  would  not  pass  the  residue  indc- 
pendenUy;  then  If  some  parts  are  unconstitu- 
tlooal,  all  the  provisions  which  are  thus  de- 
pendent, conditional,  or  conneeted  mnat  fall 
with  them." 

The  same  authority  also  vses  the  following 

language: 

**Wbere,  therefore,  a  part  of  a  statute  Is  un- 
constitutional, that  fact  does  not  authorize  the 
courts  to  declare  the  remainder  void  also,  un- 
less all  the  provisions  are  connected  In  subject- 
matter,  dependinR  on  each  other,  operating  to- 
gether for  the  same  purpose,  or  otherwise  so 
connected  together  in  nwaning  that  it  cannot 
be  presumed  the  Legblaturo  would  have  passed 
the  one  wl^out  the  other." 

Bearing  these  definitions  in  mind,  we  will 
proceed  to  eiamine  the  act  under  considera- 
tion. As  before  remarked,  that  portion  of 
the  act  providing  for  an  additional  judge 
in  Multnomah  county,  namely,  the  first  two 
sections,  are  easily  separable  from  those  sec- 
tions beret'>fore  held  uncoustltuUonal.  All 
matters  relating  to  the  transfer  of  the  pro- 
bate jurisdiction  of  the  county  court  Into  the 
■circuit  court,  and  the  transformation  of  the 
county  judge  into  a  circuit  judge  vrith  yaried 
and  variegated  powers,  could  be  strlckeu 
both  from  the  title  and  from  the  act  Itself, 
and  yet  leave  a  complete  act  providing  for 
an  additional  Judge. 

•[3]  It  Is  going  tax  Into  the  realm  of  spec* 


nlatlon  to  say  that  the  additional  judgeship 
would  not  have  been  created  had  the  sec- 
tions providing  for  such  transfer  been  omit- 
ted. On  the  face  of  the  act  tbey  are  not  so 
interdependent  tliat  we  can  presume  that 
such  a  result  would  have  followed  the  on]ts- 
sion  of  the  last  four  sections.  Such  a  con- 
clusion would  be  to  presume  against  the 
constitutionality  of  an  act  instead  of  In  Its  fa- 
vor ;  and  It  Is  a  canon  of  statutory  construc- 
tion that  If  a  statute  can  be  given  any  rea- 
sonable Interpretation  consistent  with  its 
validity,  such  interpretation  should  be  adopt- 
ed. If  we  should  go  outside  the  terms  of 
the  statute  itself  and  consider  conditions  as 
they  actually  existed  at  the  time,  we  should 
not  have  to  go  beyond  the  flics  of  this  court 
to  find  that,  owlog  to  the  congested  condi- 
tion of  the  docket  in  Multnomah  county, 
frequent  and  almost  continual  requests  have 
been  made  upon  the  Chief  Justice  of  this 
court  for  the  assignment  of  judges  from  other 
districts  to  hold  court  in  that  district,  and 
that  judges  have  been  continually  assigned 
to  that  duty,  no  doubt  to  the  Inconvenience 
of  themselves  and  to  the  detriment  of  busi- 
ness in  their  own  districts.  The  congestion 
of  business  has  been  a  matter  of  public  com- 
ment, and  is  gwentlly  known,  so  that  it  la 
more  reasonable  to  presume  that  the  Legis- 
lature would  have  passed  the  act  in  any  event 
than  that  tli^  would  have  allowed  judicial 
buslnesB  to  accnmulate  in  Uultnoniata  county 
as  It  has  in  the  past  Oases  svp^wsed  to 
support  the  theory  of  defendant  are  cited; 
bat  when  closely  ezamloed,  th^  are  not  in 
point  SB  to  tin  case  at  bar. 

In  re  County  Commtaslraier^  etc.,  22  Okl. 
435,  98  Pac.  857.  dted  1^  defendant.  Is  an 
able  and  instructive  opinion.  In  that  case 
an  act  of  the  Legislature  provided.  In  sub- 
stance, that  when  It  should  be  made  to  ap- 
pear to  the  Supreme  Court  that  any  district 
had  such  an  unusual  number  of  cases  await- 
ing trial  that  a  prompt  and  effective  admin- 
istration of  justice  could  not  be  secured,  it 
should  recommend  to  the  Governor  the  ap- 
pointment of  an  additional  judge,  and  that 
upon  such  recommendation  the  Governor 
should  appoint  such  judge,  but  that  no  such 
appointment  should  extend  beyond  January 
1,  1911,  which  constituted  a  term  of  less  than 
four  years.  The  Constitution  of  Oklahoma 
fixed  the  term  of  district  judges  at  four 
years.  The  objection  that  the  act  contain- 
ed two  distinct  subjects  was  raised,  and 
decided  in  the  negative.  So  upon  that  ques- 
tion It  is  not  a  precedent  for  the  defendant 
in  this  case.  The  court,  however,  held  thv 
act  unconstitutional  because  it  delegate<I 
legislative  powers  to  the  judiciary,  which 
question  la  not  in  the  case  at  bar,  and  for  the 
further  reason  that  it  limited  the  term  of  the 
judges  to  be  appointed  to  a  period  of  less 
than  four  years,  contrary  to  the  express  pro- 
visions of  the  Constltuti(m.  It  was  contend- 
ed that  that  port  .of  the  act  bo  limiting  the 
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term  of  theM  temporary  Jadgea  might  be  re- 
jected, and  the  act  allowed  to  stand,  leaving 
the  Jndge  so  appointed  to  aenre  for  a  term  of 
four  yearn.  The  coort  answered  this  con- 
tention In  tbe  following  dear  and  convincing 
language: 

"ConnBCl  for  petitioners  InslBt  that,  althoogh 
that  oart  of  the  act  providing  for  the  period  or 
term  to  be  fixed  by  the  Supreme  Court  falls,  the 
term  of  anch  additioual  judge  then  is  that  pre* 
scribed  in  the  ConstitutioD,  In  such  event, 
every  such  additional  judge  becomes  a  fixture 
and  a  permanent  officer.  Nov,  what  was  the 
intention  of  this  act?  Was  it  contemplated  that 
tbe  Supreioe  Court  might  fix  the  term  to  ex- 
tend with  that  of  the  regular  elected  district 
judge?  And  was  it  further  contemplated  that 
tbe  Supreme  Court  might  fix  a  shorter  term? 
In  tbat  event,  the  shorter  term  might  fall,  and 
tbe  regular  term  stand.  But  section  2  of  said 
act  says:   'And  provided  further,  that  no  ap- 

SointmeDt  under  this  act  shall  extend  bcTood 
anuary  1.  1911.*  It  is  evident  that  the  Leg- 
islature did  not  intend  that  any  further  term 
should  be  created,  and  tbe  presumption  la  that, 
if  the  Legislature  had  intended  bo  create  fur- 
ther terms,  they  would  have  done  so.  But.  hav- 
ing indicated  that  they  did  not  Intend  to  create 
further  terms.  If  we  are  to  take  the  construction 
suggested  by  counsel,  we  would  be  writing  a 
meaning  Into  the  law  that  was  never  contem- 
plated by  the  Legislature." 

The  opinion  la  admirable  for  Its  clearness 
and  research,  but  does  not  even  touch  upon 
the  question  here  presented.  In  that  cose 
there  was  but  one  object  in  tbe  entire  act, 
namely,  the  appointment  of  temporary  Judges 
to  serve  for  a  less  period  than  the  constitu- 
tional term,  and  tbe  act  expressly  prohibited 
the  appointment  of  a  Judge  for  a  period  as 
long  as  such  term.  Looking  solely  at  the 
act  itself,  it  was  evident  that  the  Legislature 
would  not  have  passed  ft  without  this  limita- 
tion; the  whole  scope  and  purpose  of  the 
act  being  the  appointment  of  temporary 
Judges  whose  term  of  office  should  expire 
with  the  exigency  which  rendered  their  ap- 
pointment necessary. 

In  the  case  of  Fracbelton  v.  Masters,  249 
111.  30,  94  N.  E.  124.  the  court,  going  be- 
yond the  terms  of  the  act  and  considering 
Judicial  conditions  In  various  parts  of  the 
state,  was  of  the  optolon  that  these  condl- 
tiona  were  such  that  the  act  would  not  have 
been  passed  with  the  unconstitutional  por- 
tions omitted.  These  conditions  do  not  nec- 
essarily obtain  here. 

[4]  The  brief  amicus  curhe  filed  in  this 
case  cites  Cooley*B  Constitutional  Limitations 
(7tb  Ed.)  p.  211.  This  citation  contains  the 
true  rule  and  the  reason  of  it  It  la  as  fol- 
lows: 

"The  effect  if  the  title  embrace  more  than  one 
object.  Perhaps  in  those  states  where  this 
constitutional  provision  is  limited  in  its  opera- 
tion to  private  and  Local  bills,  it  might  be  held 
that  an  act  was  not  void  for  embracing  two  or 
more  objects  which  were  indicated  by  its  title, 

{irovided  one  of  them  only  was  of  a  private  and 
ocal  nature.  It  has  been  held  in  New  York 
that  a  local  bill  was  not  void  because  embracing 
general  provisions  also;  and,  if  they  may  coa- 
etitutionally  be  embraced  in  the  act,  it  is  pre- 
sumed the;  may  also  be  cosatitutionally  em- 
braced in  tbe  title.   But  if  tbe  title  to  tbe  aet 


actually  indicates,  and  the  act  Itsdf  actually 
embraces,  two  distinct  objects,  when  the  Con- 
stitution says  it  shall  embrace  but  one,  the 
whole  act  must  be  treated  as  void,  from  the 
manifM  ImpoMiUli^  in  tbe  court  choosins  be- 
tween the  two  and  holding  tbe  act  valid  as  to 
tbe  one  and  void  as  to  the  other." 

The  reason  for  the  rule  is  stated  in  the 
condndlng  paragraph,  ta  wit : 

"The  manifest  impossibility  in  the  court  choos- 
ing between  tbe  two  and  holding  tbe  act  valid 
as  to  the  one  and  void  as  to  tbe  other." 

The  learned  author  evidoitly  had  Id  mind 
those  instances,  and  they  are  the  most  fre- 
quent where  two  subjects,  each  oitlrely  with- 
in tbe  purview  of  the  Constitution  and  eadt 
constitutionally  nnobJecOouable  if  present- 
ed separately,  aie  biclnded  in  one  act  Ob- 
viously the  coitrt  would  be  unable  to  select 
between  them  and  declaim  one  valid  and  the 
other  ToM;  for  Instance,  it  is  entirely  con- 
stlttttloiial  for  the  Legislature  to  provide  an 
additional  drcnit  Judge  in  the  Fifth  Judicial 
district  It  is  also  entirely  constitutional 
for  it  to  provide  a  separate  county  recorder 
for  Jackacm  county,  bat  tbss  are  two  abso- 
lutely separate  subjects.  Now,  if  these  two 
subjecta  should  be  included  in  the  same  bin 
onder  a  title  covering  both,  the  court  would 
be  conqpelled  to  say: 

"Here  are  two  subjects  both  in  themselves 
within  tbe  purview  of  the  L^islature  to  enact 
separately,  but  obnoxioni  to  the  Constitution 
when  included  In  one  set  We  are  unable  to 
select,  and  therefore  the  whole  set  must  be  de- 
clared void" 

This  condition  does  not  arise  when  one 
subject  is  within  the  legislative  power  and 
the  other  wholly  outside  of  it  unless  they 
are  so  blended  and  Interwoven  that  the 
court  la  convinced  that  one  would  not  have 
been  enacted  without  the  other,  which,  as 
already  Indicated,  is  not  the  case  at  bar, 
where  that  subject  which  is  constitutional 
and  wholly  within  the  legislative  power  is 
easily  separable  and  distinct  from  the  (me 
which  a  majority  of  this  court  has  declared 
not  within  the  power  of  the  Legislature  to 
enact 

[B]  It  is  also  suggested  that  the  act  Is  con- 
trary to  tbe  provisions  of  section  1  of  article 
7  of  the  Constitution,  which  provides  tbat 
the  Judges  of  the  Supreme  Court  and  other 
courts  shall  be  elected  for  a  term  of  six 
years,  whereas  the  act  In  question  provides 
that  the  additional  Judge  shall  hold  his  of- 
fice for  tbe  term  of  six  years  and  until  his 
successor  Is  elected  and  qualified.  If  the 
provision  dted  stood  alone  the  contention 
would  be  plausible,  but  read  In  connection 
with  section  1  of  article  16  it  will  be  f<Hind 
to  be  strictly  witbin  the  Constitution.  The 
lattOT  sectloo  reads  aa  follows : 

"All  officers,  except  members  of  tbe  legislative 
assembly,  shall  hold  their  offices  until  tiieir  soe- 
cessors  are  elected  and  qualified." 

[I]  It  Is  also  suggested  that  mandamus  wlU 
not  lie  to  compel  the  Governor  to  issue  the 
certificate.  It  may  be  said  that  In  practice 
Uds  Is  purtiy  an  academic  question,  as  there 
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Is  no  doubt  dist  tli«  GoreTBor  will  cheer- 
fully and  without  question  Issue  the  certifi- 
cate wbenerer  his  right  to  do  bo  is  dearly 
defined  by  the  courts;  but  there  Is  also  no 
doubt  that,  In  cases  of  this  character,  where 
the  duties  imposed  upon  the  ^ecntiTe  are 
merely  ministerial,  mandamus  will  Ue  to 
compel  their  performanoa  State  «s  reL.  v. 
Lord,  28  Or.  486,  48  Pac  471,  81  U  B.  A. 
478 ;  Oreoiwood  Conetery  Land  Ca  t.  Routt, 
IT  Colo.  166.  28  Pac.  1125.  16  li.  R.  A.  S09. 
81  Am.  St  Rep.  284;  BoaM  t.  McComb,  92 
U.  S.  631,  23  L.  Ed.  828;  State  T.  Chase,  6 
Ohio  St  535. 

The  act,  so  far  as  it  attempts  to  create 
an  addltioDal  judgeship  in  Multnomah  coun- 
ty, is  THlld,  and  the  plaintiff,  having  been 
duly  chosen  to  fill  that  office,  Is  entitled  to  a 
certificate  of  election.  Let  an  order  be  en- 
tered accordingly. 

BUBNETTT  and  RAMSEY,  JJ.,  dissent 


SALBNE  T.  ISHBBWOOD  et  aL 
(Supreme  Court  of  Oregon.    Dec.  22,  1914.) 

1.  JuDoucRT  (I  713*>-'Ra>  JuDiOLUA— Qm- 
ixons  Concluded. 

Under  the  rale  that  a  judgment  U  conclu- 
dve  on  questions  actaally  contested  and  deter- 
mined, and  also  oo  all  matters  which  might 
have  been  litigated  in  the  proceeding,  unleas  the 
failure  to  urge  the  point  in  question  was  caused 
by  the  adTersaiy'a  fraud  and  was  without  Dili- 
gence of  the  losing  party,  a  judgment  that  a 
deed  granted  ezcluslTe  rights,  is  res  indicata  In 
a  subeequait  suit  to  set  it  aside  for  want  of 
consideration  and  ignorance  of  the  grantors. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  |S  1003, 1066. 10U9, 1234-1237, 1239, 
1241.  1247;  Dec.  Dig.  |  718.*] 

2.  CancklulHON  or  Instbuuxnts  ({  34*)— 
Pboceedin  a  0— Laches. 

A  suit  to  set  aside  a  conveyance,  brought 
28  years  after  its  execution,  and  after  the  death 
of  all  tbe  parties  excepting  one  of  the  gianton, 
on  the  ground  that  there  was  no  consideration 
to  support  tlie  deed,  and  that  the  grantors  were 
ignorant  and  unable '  to  speak  Eogfish,  is  barred 
by  laches. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Gent  Dig.  ||  49-64;  Dee.  Dig. 
I  34.*] 

3.  Apfeai.  and  Ebbob  (!  718*)— QnBanons 

REVDEWABLB— "ASBIONUEKT  OF  EbBOB." 

An  "assignment  of  error."  within  Supreme 
Court  Rule  12  (66  Or.  621,  117  Pac  zi),  pro- 
viding that  no  question  will  be  examined  except 
those  going  to  the  jurisdiction  of  the  court  or 
when  the  pleading  does  not  state  facts  consti- 
tuting a  cause  of  aetimi,  or  defense,  or  those 
arising  on  the  assignments  of  error  as  contained 
in  the  printed  abstract,  is  in  the  nature  of  a 
pleading,  and  Its  pnrpose  Is  to  point  out  specific 
errors  to  enable  the  appellate  court  to  see  on 
what  point  a  reversal  is  asked. 

[Ed.  Note. — Far  other  cases,  see  Ai^eal  and 
Error,  De&  Dig.  |  718.* 

For  other  definitions,  see  Words  and  Phrases, 
ilrst  and  Second  Series,  Assignment  of  Error.] 


4.  Appeal  and  Ebbob  d  Tlfl*)— Qtjestiowb 
Bbtiewablb— AsmaNUcnTB  or  Ebbob— Ni- 

cessitt. 

Where  an  appeal  Is  taken  from  a  decree 
entered  on  the  pleadings,  formal  assignments  of 
error  are  not  necessary,  though  it  ia  the  betted 
practice  to  have  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  29^^^82,  8490;  Dee. 
Dig.  i  719.*]  t 

6.  Appeal  and  Ebbob  {|  719*)— Questions 
Bevhwabix— AssioNKBirrs  or  Ebbob— Nc- 
obssitt. 

An  appeal  will  not  be  dismissed  for  want 
of  assignments  of  error,  where  it  appears  that 
the  error  complained  of  la  the  entering  of  an 
order  set  out  with  sufficient  of  the  record  to 
make  it  Intelligible. 

[Ed.  Note.— F\£)r  other  casss,  see  Appeal  and 
Error.  Gent  Dig.  H  29(^^82,  mSiBte. 

Dig.  1 7ia*] 

6.  Appui.  aitd  Ebbob  (f  748*)— Qunnoira 

RiVIEWABlJ— AseiONMENTB  01  EBBOB— 8T77- 

PLEMENTAL  AbSIEACT. 

Where  assignments  of  error  were  inadvert- 
ently omitted,  uiey  may  be  filed  as  a  sopplo' 
mental  abstract;  rewondent  not  having  Men 
aflected  by  the  adniwlon. 

[Ed.  Note.— For  otbu  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  806fr-8064;  Dec  Dig.  { 
748.*] 

Department  2.  Appeal  from  Olrcnit  Court 
Columbia  County;  J.  A.  Bakln,  JnOge. 

Suit  by  Christine  Salens  against  F.  W. 
Isherwood  and  others.  From  a  deerea  for 
defimdanti*  plalntlfl  appeals.  Affirmed. 

See.  also,  U  Or.  572,  128  Pac  49,  40  L. 
B.  A.  (N.  8.)  299,  Ann.  Cas.  1914B,  542. 

G.  J.  CnrtlB.  of  Astoria,  for  appellant 
Charles  D.  Mahaffle,  of  Portland  (Kingman 
Brewster,  of  Portland,  on  the  brleO,  for  re> 
spondents. 

McNABT,  J.  Bearing  upon  Its  face  the 
scars  of  many  legal  oonfilcts,  this  case  comes 
here  for  the  fourth  time  covering  a  period  of 
intermittent  litigation  of  two  score  and  eight 
years.  Differing  from  its  predecessors  only 
In  the  formation  of  Its  attack,  this  suit  par- 
takes of  one  to  quiet  title.  The  land  affected 
consiata  of  400  acres  adjoining  Willamette 
slough  In  Columbia  county.  The  subject  ot 
this  controversy  concerns  the  validity  of  a 
deed  executed  by  plaintiff  and  her  husband, 
In  February,  1878.  to  H.  T.  Bingham  and  E. 
Wk  Bingham,  conveying  the  ^elusive  right 
to  shoot,  take,  and  kill  wild  ducks  or  other 
wild  fowl  upon  the  lakes,  sloughs,  and  waters 
tying  within  the  confines  of  the  foregoing 
premises.  By  mesne  conveyances  and 
through  the  channels  of  Inheritance,  this 
grant  of  a  profit  &  prendre  resides  In  de> 
fendants.  The  assault  In  this  case  up<m  the 
original  Cimveyance  Is  rooted  In  the  prop- 
osition of  a  want  of  conaideratton ;  ttiat  the 
grantors  were  Ignorant  persons,  unable  to 
speak  the  English  language;  that  plalntlfl 
misunderstood  the  nature  of  the  instrument 
at  the  time  of  its  execution ;  and  that  the 
rights  of  the  grantees,  If  any,  were  unas- 
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dgnable.  Defendants,  In  an  ^oit  to  over* 
dirow  plfllntHTd  onset,  allege  facts  which 
they  maintain  ccmstltute  (1)  Utcbes;  (2)  res 
adjudlcata.  A  decree  was  entered  tor  de- 
fendants. 

[1]  The  lesal  effect  of  the  deed  and  the 
rights  acquired  by  the  grantees  thereunder 
were  determined  by  this  court  In  Bingham 
T.  Salene,  16  Or.  208,  14  Pac.  623,  3  Am. 
St.  Bep.- 152 ;  Salene  t.  Isherwood,  55  Or. 
263,  lOG  Pac  18;  and  Isherwood  t.  Sa- 
lene, 61  Or.  578,  123  Pac.  48,  40  I*  B.  A. 
(N.  S.)  200.  Ann.  Gas.  1014B,  642.  The  ques- 
tions decided  in  the  first  case  and  laid  to 
i-est  were:  That  the  instrumait  conveyed  to 
the  grantees,  their  helra  and  assigns  forever, 
the  exclusive  right  and  prirllege  to  shoot, 
kill,  and  take  any  wild  fowl  upon  and  in 
any  of  the  lakes,  sloughs,  or  waters  situated 
upon  the  land  defined  In  the  deed  with  the 
right  of  Ingress  and  egress  for  such  purposes 
to  and  from  the  waters  mentioned. 

For  the  purpose  of  showing  the  extent  of 
the  matters  adjudicated,  we  quote  from  Mr. 
Chief  Justice  Lord  In  Bingham  t.  Salene,  15 
Or.  21G,  14  Pac.  526.  3  Am.  St  Rep.  152: 

"We  come  now  to  coDslder  the  defenses  of 
the  defendants.  Substantially,  they  ere  divisible 
into  two  parts ;  and,  brieSy,  are:  <1)  That  the 
defendants,  being  unable  to  read  and  write,  sign- 
ed the  deed,  relying  upon  the  representations 
of  the  plaintiffs  that  its  provisions  tmly  created 
a  personal  license  to  come  down  to  the  farm  of 
the  defendants  to  shoot  and  hunt  wild  fowl; 
and  (2)  that  at  the  time  the  deed  was  executed, 
the  plaintiffs  were  acting  as  the  attorneys  for 
the  defendants,  and  availed  thonselves  of  the 
confidence  arising  from  that  relation  to  procure 
their  consent  to  grant  them  such  privilege  on 
the  representations  stated.  It  is  sufficient  to 
saj-,  without  gohig  much  into  detail,  that  we  do 
not  think  that  either  of  these  defenses  are  sus- 
tained by  the  evidence." 

Thus  do  we  find  the  very  matters  suggest- 
ed by  this  litigation  discussed  and  decided 
adversely  to  plaintiff's  contention.  The  Judg- 
ment rendered  therein  Is  a  finality  as  to  the 
claims  In  controversy,  not  only  as  to  every 
matter  which  was  offered  to  defeat  the  orig- 
inal conveyance,  but  as  to  other  admissible 
matters  which  might  have  been  offered  for 
that  purpose.  The  law  as  to  the  conclusive- 
ness of  a  Judgment  Is  clearly  stated  by  the 
Supreme  Court  of  the  United  States  In  Crom- 
well V.  County  of  Sac,  94  U.  S.  351,  24  L. 
Ed.  195,  and  the  distinction  between  the 
effect  of  such  a  Judgment  as  a  bar  or  estop- 
pel In  the  same  action  and  as  an  estoppel  or 
bar  to  another  action  Is  ma';t  lucidly  stated. 

This  court  has  decided  over  and  over  again 
that  a  Judgment  is  conclusive  not  only  upon 
the  questions  actually  contested  and  deter- 
mined, but  upon  all  matters  which  might 
have  been  litigated  and  decided  In  the  pro- 
ceeding, unless  the  failure  to  urge  the  point 
In  question  was  caused  by  the  adversary's 
fraud  and  was  without  negligence  of  the 
losing  p.irty.  Belle  v.  Brown,  37  Or.  5S8,  61 
Pac.  1024 ;  Krebs  Hop  Co.  v.  LIvesley,  55  Or. 
227,  104  Pac.'  3,  and  cases  therein  mentioned. 
Common  sense  and  social  qoietude  demand 
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that  mattmv  ones  litigated  anfl  tedded  by  a 
court  of  competent  lariadlcUon  shoald  not 
be  stirred  again. 

[2]  Well  might  we  close  this  case  here, 
bat  we  will  comment  on.  another  defense 
wtkix^  nnist  necessarily  opmite  as  an  In- 
superable barrier  to  farther  UUcatkm  and; 
tiiat  is,  the  ddiense  of  a  stale  equity.  We  ac- 
kmiwledge  the  dogma  that  no  arbltrair  mle 
exists  for  determining  when  a  matter  'be- 
comes stale,  and  that  the  question  of  laches  Is 
to  be  decked  upon  the  particular  drcopi- 
stances  of  each  case.  Therefore  a  carefal 
scrutiny  of  the  record  becomes*  obligatory 
and  reveals  that  of  the  four  parties  to  the 
deed,  all,  save  plaintiff,  have  died;  that  the 
time  intervening  between  die  first  case  and 
this,  the  last  one,  has  covered  a  period  of 
about  28  years.  These  two  drcumstances  in 
themselves  are  soffident  to  Inspire  a  court  of 
equity  to  look  with  disfavor  upon  this  suit 
and  to  deny  the  application  for  relief.  Nep- 
padi  T.  Jones,  20  Or.  491«  26  Pac.  600,  849,  23 
Am.  St  Rep.  145 ;  Wilson  t.  Wilson,  26  Or. 
257,  38  Pac.  185:  Froebrlch  v.  Lane,  45  Or. 
13,  76  Pac.  S61.  106  Am.  St  Sep.  634;  Wills 
V.  Nehalem,  52  Or.  70,  06  Pac.  528. 

[I]  We  observe  in  this  case  that  the  ab- 
stract does  not  contain  any  assignments  of 
error.  Rule  12  of  this  court  t66  Or.  621, 
117  Pac.  xi)  provides: 

"On  the  hearing  in  this  court,  no  guestiona 
will  be  examined  or  considered,  except  those  go- 
ing to  the  jurisdiction  of  the  court,  or  when 
the  pleading  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  or  defense,  or  those 
arising  upon  the  assignments  of  error,  as  con- 
tained in  the  printed  abstract." 

An  "assignment  of  error"  Is  in  the  nature 
of  a  pleading,  and  its  purpose  Is  to  ptdnt  ont 
the  specific  errors  alleged  to  have  been  com- 
mitted by  the  trial  court  in  order  to  enable 
the  appellate  court  to  see  on  what  point  a 
reversal  of  the  case  is  asked,  and  it  is  there- 
fore, not  only  of  the  utmost  Importance,  but 
an  indlspensible  prerequisite  to  the  consid- 
eration of  a  cause,  that  the  errors  claimed 
be  specified. 

[4-1]  An  appellant  omitting  to  do  this,  the 
Judgment  or  decree  of  the  lower  court  will 
be  affirmed ;  though  this  general  statement 
must  be  qualified  in  these  particulars:  'U'here 
the  appeal  is  taken  from  a  decree  entered  on 
the  pleadings,  formal  assignments  of  error 
are  not  imperatively  necessary,  though  it  is 
better  practice  to  have  them  (Neppach  v. 
Jones,  28  Or.  286,  39  Pac.  999,  42  Pac.  519) ; 
nor  will  the  appeal  be  dismissed  for  lack  of 
assignments  of  error  where  it  sufficiently 
appears  that  the  error  complained  of  is  tbe 
entering  of  a  certain  order  which  Is  fully 
set  out  with  sutBcient  of  the  record  to  make 
It  Intelligible  (Medynskl  v.  Thelss.  36  Or. 
397,  59  Pac  871);  and,  where  the  asslgn- 
meots  were  inadvertently  omitted,  they  may 
be  filed  as  a  supplemental  abstract,  where 
resx>ondent  has  not  been  affected  by  tbe 
omission  (Flelschner  v.  Bank  of  McMinn- 
viUe,  36  Or.  553,  54  Pac.  &S4.  60  Pac.  603,  61 
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I^c.  340;  Skinner's  Will,  40  Or.  571,  S75, 
62  Pac.  523,  67  Pac.  951). 

The  decree  of  the  lower  court  Is,  ia  our 
opinion,  free  from  error,  and  mast  be  af- 
firmed. 

McBRIDE,  a  J.,  and  BAKIN  and  BEAN, 
JJ.,  concur. 


SOBEUERMAN  v.  MATHISON  et  al.  (PA- 
CIFIC COAST  CASUALTY  CO., 
Garnishee). 

(Supreme  Court  of  Oregon.   Dec.  22,  1914.) 

1.  OASniSHMKNT  (|  13*)  —  GfiOUNDS  —  AlD  OV 
BXECUTtON  —  PbOPBBTT  SUBJECT  TO  QaB- 
NIBUMENT. 

To  enable  a  creditor  to  maintain  a  gamiab- 
ment  proceedinK  tbere  muat  be  a  sabsiBtinK  right 
of  actioD  at  law  by  the  defendant  in-hw  own 
right  agaioat  the  gamiahee,  and  the  garnishee 
cannot  be  held  liable  unless  he  ia  indebted  to 
the  defendant  at  the  time  of  the  commencement 
of  the  garnishment  proceeding.- 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Gent.  Dig.  SS  21-24;  Dec.  Dig.  S  13.*] 

2.  Gabnibhment  (§  34*)— Pbopebtt  Subject 
TO — Aid  of  Execution. 

Under  a  policy  insuring  an  employer  against 
loss  and  expense  arising  nrom  clums  for  inju- 
ries or  death  suffered  by  any  employ^,  proTlduig 
that  if  suit  was  brought  the  assured  should  for- 
ward to  the  insurer  every  prooees  and  paper, 
that  the  company  at  its  own  expense  would  set- 
tle or  defend  the  sulL  that  the  assured  should 
not  assume  any  liability  nor  interfere  with  any 
negotiation  for  settlement  or  legal  proceeding 
nor  incur  any  expense  or  settle  any  claim  ex- 
cept at  its  own  cost,  and  that  no  action  should 
lie  against  tlie  insurer  for  loss  or  expense  there* 
under  unless  it  should  be  brought  for  loss  or  ex- 
pense actually  sustained  and  paid  in  satisfaction 
of  a  final  judgment,  construed  in  accordance 
with  L.  O.  L.  S_  715,  providing  that  in  the  con- 
struction of  an  instrument  the  office  of  the  judge 
is  simply  to  ascertain  and  declare  what  is  in 
terms  or  aubstance  contained  therein,  and  not 
to  insert  what  has  been  omitted  or  omit  what 
has  been  inserted,  and  that  when  there  are  sev- 
eral provisions  or  particulars  such  construction 
is  to  be  adopted  as  will  give  effect  to  all,  and 
section  716  providing  tliat  the  intention  of  the 
pai'ties  is  to  be  pursued  if  possible  and  that  a 
particular  intent  shall  control  a  general  one  in- 
consistent therewith,  no  action  could  be  main- 
tained until  the  assured  had  pai'd  all  or  some 
part  of  the  judgment  against  it,  and  then  only 
for  the  amount  actually  paid,  and  there  was  noth- 
ing due  the  assured  snoject  to  garnishment  by 
an  employ^  who  had  recovered  Judgment  against 
the  assured,  except  an  amount  equal  to  the 
amount  which  the  assured  had  paid  on  the  Judg- 
ment 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  §g  59,  60;  Dec.  Dig.  8  34.*] 

8.  CoNTRAOTB  (5  143*)— ^JoNiEprBnonoK— Stat^ 
utobt  Provisions. 

Under  L.  O.  L.  8§  715,  716,  in  the  absence 
of  fraud,  contracts,  though  unreasonable  or  un- 
fair, are  binding  on  the  parties  and  cannot  be 
altered  or  amended  by  the  courts  by  construc- 
tioB. 

[Ed.  Note.— For  otiier  cases,  see  Contracts, 
Cent.  Dig.  H  728,  748;  Dec.  Dig.  S  143.*] 

4.  iNSnUNCE  (8  146*)  —  CONBTBUCTION  OV 
CONTBACt^-COMSTBUINO  AQAIIfBT  InsimEB. 

As  contracts  of  insurance  are  usually  pre- 
pared by  the  companies  that  issue  them,  they 


are  to  be  oonstnud  ftTorably  to  the  Insured 
when  ambiguouB. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  292,  294-29S ;  Dec  Dig.  «  146.*] 

5.  INSUBANCE  (i  156*)— CoiTSTBUOTion  OF  Fol- 
ic y—Enfobcement—Contbaots  TOB  BBNB- 

FIT  OF  THIKD  PeBBON. 

An  employer's  liability  Insurance  policy  cre- 
ates no  privity  between  the  insurer  and  an  ero- 
ploy£,  and  is  not  a  promise  for  the  benefit  of  the 
employ  6. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  S16-322;  Dec.  Dfg.  1  166.*] 

Bean,  J.,  dissenting. 

Department  No.  1.  Appeal  from  Circalt 
Court,  Multnomah  Coun^;  Henry  B.  Mc- 
Ginn, Judge. 

Action  by  Jacob  Sclieuennaa  against  S. 
Matblson  and  anothei,  copartners  doing  busi- 
ness as  Mathlson  &  Anderson,  In  which  a  gar- 
nishment proceeding  was  instituted  against 
the  Padflc  Coast  Casualty  Company.  From 
a  Judgment  against  the  garnishee.  It  appeals. 
Modified,  and  remanded  with  Instructions. 

See,  -also.  67  Or.  410,  136  Pac.  330. 

George  B.  Guthrie,  of  Portland  (Wilbur  & 
Spencer  and  A.  L.  Clark,  all  of  Portland,  on 
the  brief),  for  appellant.  B.  F.  Peters,  of 
Portland  (M.  H.  Clark,  of  Portland,  on  the 
brl^,  ttx  respondeota. 

RAMSEY,  J.  The  Pacific  Coast  Casualty 
Company  is  a  Califon^ia  corporation.  The 
plaintiff  was  an  employ^  of  the  firm  of  Ma- 
thlson &  Anderson,  defendailts  herein,  and, 
while  in  their  employment,  he  received  per^ 
sonal  injuries. 

On  July  10,  1912,  he  commenced  an  action 
against  said  firm  in  the  drcnlt  court  of  Mult- 
nomah county  to  recover  damages  for  said 
Injuries,  and  soon  thereafter  he  recovered  a 
Judgment  against  said  firm  for  the  sum  of 
$1,650,  and  the  further  sum  of  $57.25  as  costs 
and  disbursements.  On  January  7,  1914,  an 
execution  was  Issued  out  of  said  court  to 
enforce  said  Judgment,  and  It  was  placed  In 
the  hands  of  the  sheriff  of  Multnomah  coun- 
ty for  service,  with  instructions  to  garnish 
the  Paclflc  Coast  Casualty  Company  by  serv- 
ing the  necessary  papers  therefor  upon  C.  A. 
Craft,  the  secretary  of  said  company.  The 
sheriff  made  proper  service  of  said  garnish- 
ment papers  upon  said  company  and  Its  said 
officer.  Said  garnishment  papers  required 
said  company  forthwith  to  make  a  certificate 
as  to  all  property  and  credits  In  its  possession 
belonging  to  said  firm  of  Mathlson  &  Amler- 
son,  and  especially  a  certificate  as  to  any 
money  due  said  defendants  or  either  of  them 
from  said  garnishee.  The  said  garnishee 
failed  to  make  any  certificate  as  to  the  prop- 
erty or  moneys  or  credits  supposed  to  be  In 
its  hands  belonging  to  the  said  defendants. 
On  January  14,  1914,  said  sheriff  made  his 
return  upon  said  writ  of  execution,  stating 
that  he  had  served  said  garnishment  papers 
upon  said  company,  and  that  said  company 
had  failed  to  make  any  certlflcate  as  to  wheOi- 
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Stated,  he  was  In  the  employment  of  the  de- 
fendants, and,  at  that  time  and  prior  and 
subsequent  thereto,  the  defendants  were  In- 
sured with  the  Pacific  Coast  Casualty  Com- 
pany, the  garnishee,  and,  by  the  terms  of  the 
policy  of  insurance  Issued  by  said  company 
to  the  defendants,  said  company  agreed  to 
ideninlfy  the  defendants  for  any  loss  they 
might  sustain  by  reason  of  injuries  to  any  of 
their  employes.  Immediately  after  the  plain- 
tiff commenced  said  action  for  damages 
against  said  defendants,  the  said  company, 
through  its  attorneys,  took  charge  of  said 
case  for  said  defendants,  and  filed  the  answer 
therein  for  the  defendants,  and  conducted 
said  cause  for  the  defendants  until  the  final 
judgment  therein  was  obtained,  as  stated  su- 
pra. The  plaintiff  caused  a  writ  of  execu- 
tion to  be  Issued  upon  said  Judgment  and 
collected  thereon  only  the  sum  of  $124,  and 
said  sum  of  $124  la  all  that  the  defendants 
have  paid  on  said  Judgment  TtM  garnishee, 
said  casualty  company,  has  not  paid  the  de- 
fendants or  either  of  them  any  {art  of  the 
said  Judgment  recorered  by  the  plaintiff 
against  the  defendants  for  said  personal  in- 
juries suffered  while  in  their  employment,  as 
stated  supra.  After  alleging  Inter  alia  sub- 
stantially the  facts  related  supra,  the  plain- 
tiff, by  his  complaint,  demanded  Judgment 
against  said  company,  as  garnishee,  for  the 
sum  of  $1,604.38  and  interest,  etc  plain- 
tiff's (Knnplaint  and  proper  InterrogatorleB 
were  served  on  said  company,  as  garnishee, 
etc.  Said  company  answered  sold  complaint 
and  interrogatories,  admitting,  portions,  and 
denying  other  parts  thereof,  and  setting  up 
new  matter.  The  r^ly  denied  parts  of  the 
new  matter  of  the  answer,  and  set  up  new 
matter. 

The  cause  was  tried  by  the  court  without 
a  jury,  and  findings  and  a  Judgmmt  were 
rendered  Cor  the  plaintiff,  and  against  the 
garnishee,  for  the  amount  d^anded  by  the 
complaint.  The  garnishee  appeals,  and  con- 
tends that  the  court  below  erred  in  its  sixth 
finding  of  fact  and  In  refusing  to  find  the 
sixth  finding  of  fact  requested  the  gar- 
nishee, and  In  finding,  as  a  conclusion  of  law, 
that  the  plaintiff  was  entitled  to  a  Judgment 
against  the  garnishee  for  the  sum  named 
therein,  and  in  not  finding  that  the  garnishee 
was  entitled  to  Judgment  against  the  plain- 
tiff, etc. 

The  sixth  finding  of  fact  to  which  the  gar- 
nishee objects  is  as  follows: 

"That  Immediately  upon  the  plaintiff  being  in- 
jured, the  Bald  garnishee,  through  its  agents  and 
attorneys,  took  ezclusiTe  charge  and  control  of 
the  case,  and  all  negotiations  and  proceedings 
therein,  and,  upon  this  action  being  commenced, 
said  garnishee,  through  its  attorneys,  and  at  its 
own  expf-Qae,  took  exclusive  charge  and  control 
of  the  defense  of  said  action,  and  conducted  the 
defense  of  the  trial  of  said  action  in  this  court, 
and  thereafter,  upon  its  own  initiatlTe,  took 
an  appeal  from  the  Judgment  rendered  in  tkia 


and  upon  Bsid  cause  being  affirmed  by  the  Su- 
preme Court,  the  said  garnishee  paid  the  costs 
of  said  appeal ;  that  all  of  said  proceedings 
were  taken  in  the  name  of  the  defendants,  but 
that  the  defendants  had  no  charge  or  conttol 
over  said  proceedings,  and  all  of  said  proceed- 
ings were  tinder  the  exclusive  control  aod  charge 
of  the  said  garnishee." 

The  sixth  finding  of  fiict  that  the  gamiabee 
requested  and  the  trial  court  refused  to  find 
is  as  follows: 

"That  immediately  upon  the  plaintiff  being  in- 
jured, the  said  gamiabee^  tiirongb  its  attorneys 
and  agents,  as  provided  in  said  liability  policy, 
and  not  otherwise,  took  charge  and  control  or 
the  case  and  all  u^otiations  and  proceedings 
therein,  and  upon  this  action  being  commenced, 
said  garnishee,  through  its  attorneys,  as  provid- 
ed in  suid  HablUtK  ptdiey,  and  not  otherwise, 
and  at  its  own  expense,  took  charge  aod  con- 
trol of  the  defense  of  said  action,  and  conducted 
the  defense  of  the  trial  of  said  action  in  this 
court,  and  thereafter,  as  provided  In  said  lia- 
bility policy,  and  not  otherwise,  took  an  appeal 
from  the  judgment  rendered  in  this  court  in  said 
cause  to  the  Supreme  Court  of  the  sUte  of 
Oregon. 

The  garnishee  in  its  answer  set  out  In  full 
the  policy  of  Insurance  upon  which  this  pro- 
ceeding is  based.  We  set  out  only  the  por- 
tions thereof  bearing  on  the  questions  raised 
on  this  appeal.  The  portions  of  said  policy 
referred  to  are  as  follows: 
"Pacific  Coast  Casualty  Company  of  Oahfomia. 

"In  consideration  of  the  warranties  herein 
and  of  twenty-five  and  «*/iofl  dollars  ($25.00) 
(deposit  premium)  estimated  premium,  the  Pa- 
cific Coast  Casualty  Company,  of  Son  Francis- 
co, California,  herein  called  the  company,  here- 
by insures  Matbison  &  Anderson,  and/or  Mount 
'Hood  Brewery  Company  of  the  county  of  Mult- 
nomah, state  of  Oregon,  hereinafter  called  tbe 
assured,  against  loss  and  expense  arising  from 
claims  upon  the  assured  for  damages  on  ac- 
count of  l>odiIy  Injuries  or  death  accidentally 
suffered  or  alleged  to  have  been  suffered  during 
tbe  period  of  this  policy  by  any  employ^  of  the 
assured  by  reason  of  the  prosecution  out  tbe 
work  docrlbed  herein. 

"If  a  suit  is  brought  on  account  of  an  acci- 
dent, tbe  assured  shall  forward  Immediately  to 
the  con^any,  or  to  its  duly  authorized  agent, 
every  process  and  paper  served  on  him.  Tbe 
company,  at  its  own  expense,  will  settle  or  de- 
fend sua  suit  whether  groundless  or  not ;  tiie 
moneys  expended  in  said  defense  shall  not  be  in- 
cluded in  the  limits  of  the  liability  fixed  imder 
this  policy.  The  assured  shall  not  assume  any 
liability,  nor  interfere  with  any  negotiation  for 
settl«nent  or  any  legal  proceeding,  nor  Incur 
any  expense  nor  settle  any  claim  except  at  his 
own  cost,  without  the  written  consent  of  the 
company." 

"I..  No  action  shall  lie  sg^nst  the  company 
for  any  loss  or  expense  under  this  policy  tmless 
it  shall  be  brought  for  loss  or  expense  actually- 
sustained  and  paid  in  aatisfaction  of  a  final 
judgment,  within  ninety  days  from  the  date  of 
said  judgment  and  after  trial  of  the  Issue." 

There  appears  to  be  no  controversy  as  to 
the  material  facts,  but  the  parties  differ 
wid^  as  to  tbe  effect  ct  those  facts,  or  as 
to  the  rl^tB  of  the  parties  on  tbe  foots, 
found  by  the  court  below.  The  trial  court 
found  that  the  copy  of  the  policy  annexed  to 
the  answer  is  a  true  copy  ct  the  policy  that 
the  garnishee  issued  to  the  firm  defendants, 
and  hence  there  can  be  no  questiiut  as  to  ttw 


referred  to  supra,  and  he  was  In  the  em- 
ployment of  said  firm  when  he  received  those 
Injuries.  He  obtained  the  judgment  against 
said  firm  mentioned  above  on  acconnt  of  said 
Injuries,  and  gamished  tbe  casnalty  com- 
pany for  the  amount  supposed  to  he  due  from 
that  company  to  tbe  defendants  by  reason  of 
the  Injuries  that  he  had  received.  Said  poli- 
cy undoubtedly  covered  said  injuries. 

[1]  1.  In  order  that  a  creditor  may  main- 
tain a  garnishment  proceeding  there  must 
be  a  subsisting  right  of  action  at  law  by  the 
defendant  in  bis  own  right  against  the  gar- 
nishee, and  a  garnishee  cannot  be  held  liable 
to  garnishment,  unless  it  Is  shown  that  he  is 
indebted  to  the  defendant  at  the  time  of  the 
commencement  of  the  garnishment  proceed- 
ings. 20  Gyc.  pp.  983.  984 ;  Case  t.  Noyea,  16 
Or.  329, 19  Fac.  1D4 ;  O.  B.  &  N.  Oa  v.  Gates, 
10  Or.  614 ;  Drake  on  Attachment  (7th  Ed.) 
468 ;  Waples  on  Attachment  (2d  Ed.)  S  472. 

Waples  on  Attachment  (2d  Bd.)  |  472,  says, 
inter  alla: 

"Standing  in  the  defendant's  place,  the  plain- 
tiff can  have  no  greater  rigbta  tJian  be,  had 
the  garniflhee  been  sued  by  toe  defendant  On 
the  other  hand  if  the  garnishee  deoies  indebted- 
ness, he  has  the  same  rights  of  defense,  and  no 
more  nor  less,  than  If  sued  by  his  creditor. 
The  proceeding  may  therefore  be  called  a  suit" 

Drake  on  Attachment  (7th  Ed.)  9  468,  says: 

"A  fundamental  doctrine  of  gamiBhmeot  is 
that  the  plaintiff  does  not  acqaire  any  greater 
rigbta  against  the  garnishee  than  the  defendant 
himself  possesses.  When,  therefore,  the  attach- 
ment plaintiff  seeks  to  avail  himself  of  the  rights 
of  the  defendant  against  the  garnishee,  bis  re- 
course against  the  latter  is  luaited  by  the  ex- 
tent of  the  garnishee's  liability  to  the  defendant. 
This  principle  is  subject,  however,  to  an  excep- 
tion, where  the  garnishee  is  in  possession  of  ef- 
fects of  the  defendant  under  a  mtudulent  trans- 
fer from  the  latter.  Then,  thoogh  the  defend- 
ant would  have  no  claim  against  the  garaiahee, 
yet  a  creditor  of  tbe  defendant  can  subject  the 
effects  in  the  gamlsher's  hands  to  his  attach- 
ment." 

In  Case  v.  Noyes,  supra,  tbe  court  says: 
"The  plaintifl  by  this  proeeediog  against 
Noyea  as  garnishee  is  endeavoring  to  assert  tbe 
rights  of  the  Seaside  Packing  Company  against 
him,  and  be  can  assert  no  other  rights  unless  it 
appeared  that  the  garnishee  bad  effects  of  the 
defendant  which  he  held  fraudulently." 

In  Burns  v.  Payne,  31  Or.  100,  103,  49  Pac 
884,  8Su,  the  court  says: 

"Re  (the  attaching  creditor)  takes  the  shoes 
and  asserts  the  rights  of  the  defendant  agsinst 
the  garnishee.  *He  sues  for  property  or  cred- 
its in  bis  own  name,  bot  npon  the  cause  of  ac- 
tion acquired  by  such  legal  subrogation.' " 

It  Is  a  cardinal  principle  of  the  law  relat- 
ing to  garnishments  that  the  plaintiff  tbere- 
in  cannot,  as  a  general  rule,  acquire  any 
greater  rights  against  tbe  garnishee  than  tbe 
defendant  In  tbe  attachment  case  possesses. 
In  this  case,  In  order  that  the  plaintiff  may 
be  entitled  to  a  Judgment  against  tbe  gar- 
nishee, the  casualty  company,  be  must  show 
that  the  assured,  Matblson  &  Anderson,  at 
the  time  Uiit  the  gamlshment  proceeding  waa 


maintained  such  an  actitm,  the  plaintiff,  as 
an  attaching  creditor,  is  not  entitled  to  a 
Judgment  against  tbe  garnishee,  tbe  casualty 
company.   We  conclude  that  this  is  the  law. 

[2-41  2.  Sections  716  and  716,  L.  O-  L.,  de- 
clare tbe  rules  by  which  we  are  to  be  guided 
In  construing  this  x>oltcy  of  Insurance.  Tbe 
former  of  said  sections  is: 

"In  the  construction  of  a  statute  or  in$trU' 
ment,  tKe  office  of  the  judge  is  Bxmply  to  ascer- 
tain and  declare  what  i»,  in  terms  or  in  sub- 
stance, contained  therein,  not  to  insert  tcAof  has 
ieen  omitted,  or  to  omit  *chat  has  ieen  insert' 
ed;  and  where  there  are  several  provisions  or 
particolars,  such  construction  Is,  if  possible,  to 
be  adopted  as  will  give  effect  to  alL** 

Said  section  716  is  as  follows: 

"In  the  construction  of  *  *  *  an  instru- 
ment the  intention  of  the  parties,  is  to  be  pur- 
sued. If  poBsible ;  and  when  a  general  and  a  par- 
ticular provision  are  inconsiatent,  the  latter  is 
paramount  to  tbe  former.  So  a  partlcnlar  in- 
tent shall  control  a  general  one  uat  is  Inoon- 
sistent  with  it" 

Neither  courts  of  law  nor  of  equity  have 
tbe  right  or  power  to  make  contracts  for 
parties,  or  to  alter  or  amend  those  that  tbe 
parties  have  made.  It  is  the  intention  of  tbe 
parties,  manifested  by  their  words,  and  not 
th^  whim  of  the  court,  that  must  t>e  the  guide 
in  construing  contracts  made  by  tbe  parties 
thereto.  In  some  instances,  parties  without 
exercising  due  caution, .  sign  contracts  that 
are  not  in  all  respects  reasonable  or  fair; 
but  when  they  execute  such  contracts,  they 
are.  In  the  absence  of  fraud,  bound  by  them. 
It  is  our  office  to  ascertain  and  declare  wbat 
Is  the  meaning  of  this  [tolicy  of  Insurance. 
As  contracts  of  Insurance  are  usually  pre- 
pared by  tbe  companies  that  Issue  them,  they 
are  to  be  construed  favorably  to  the  assured 
when  their  provisions  are  ambiguous.  But 
tbe  terms  of  this  policy  are  not  amblgnoas, 
and  it  is  our  office  to  determine  what  the 
parties  thereto  meant  by  tbe  provlsloiiB  set 
forth  therein. 

miis  policy  took  effect  on  April  10,  1912, 
and  tbe  plaintiff  was  Injured  about  May  27, 
1912.  Mathison  &  Anderson,  the  assured, 
paid  for  tbe  policy  a  premium  of  $25.  Tbe 
casualty  company,  in  consideration  of  re- 
ceiving from  said  firm  said  sum  of  money, 
insured  said  firm — 

"against  loss  and  expense  arising  from  claims 
upon  the  assured  /or  damages  on  account  of 
bodily  injnries  or  death  accidentally  suffered  or 
alleged  to  have  been  suffered  during  tbe  period 
of  this  policy  by  any  employ^  of  the  assured  by 
reason  of  the  prosecution  of  tbe  work  describ- 
ed herein." 

The  insurance  Is  against  claims  /or  dam^ 
ages  sustained  or  alleged  to  have  been  sus- 
tained by  any  employ^  of  tbe  assured  in  the 
prosecution  of  the  work  described  in  the 
policy.  Another  paragraph  of  the  policy  re- 
quires the  assured,  when  sued  by  any  per- 
son on  account  of  an  accident,  to  forward  to 
the  company  immediately  every  process  or 


less  or  Dot;  the  moneys  expended  id  said  de- 
fense  shall  not  be  included  in  the  limits  of  the 
liability  fixed  under  this  policy.  And  tbe  as- 
sured shall  not  assume  any  liability,  nor  inter- 
fere with  any  negotiation  for  settlement  or  any 
legal  proceeding,  nor  Incnr  any  expense  or  set- 
tle any  claim,  except  at  fale  own  cost,  without 
the  written  consent  of  the  company." 

This  provision  of  the  policy  binds  the  com- 
pany, at  its  own  expense,  either  to  settle  or 
defend  any  action  for  damages,  and  It  In- 
hibits the  assured  from  assuming  any  lia- 
bility for  any  claim,  or  Interfering  with  nego- 
tiations for  tbe  settlement  of  &ny  claim,  or 
from  settling  any  claim,  except  at  their  own 
expense,  without  the  written  consent  of  the 
company.  This  provisloD  gives  the  company 
full  control  of  all  legal  proceeding  brought 
against  the  assured  for  damages,  and  pre- 
vents the  assured'a  settling  or  paying  any 
claim  prior  to  judgment,  except  at  their  own 
expense,  without  the  written  consent  of  the 
compaDy.  The  company  has  the  right  to 
settle  claims  before  Judgment  or  to  litigate 
them,  but  the  assured  cannot,  except  at  Its 
own  espense,  settle  or  pay  any  claim  before 
it  is  reduced  to  judgment,  unless  the  com- 
pany assents  thereto.  This  provision  was  In- 
serted in  the  contract  to  give  the  company 
full  control  of  all  settlements  prior  to  Judg- 
ment and  to  enable  the  company  to  contest 
the  claims  in  the  courts  as  far  as  It  should 
desire  to  do  so.  Tbe  said  provision  of  the 
contract  is  to  be  construed  in  connection  with 
paragraph  L  thereof,  which  la  as  follows: 

"No  action  shall  lie  against  the  company  for 
any  loss  or  expense  under  this  policy  unless  it 
shall  be  brought  for  loss  or  expense  actitally  sus- 
tained and  paid  in  satisfaction  of  a  final  jadp- 
ment,  within  ninety  days  from  date  of  said 
judgment,  and  after  trial  of  the  issue." 

This  paragraph  of  the  contract  expressly 
provides  that  no  action  shall  lie  against  tlie 
company  tor  any  loss  or  expense  nnder  the 
policy,  except  for  loss  or  expense  actually 
guatained  and  paid  in  aatisfaetion  of  a  final 
fndgment,  and  after  trial  of  the  issue.  The 
only  Insurance  created  by  the  policy  is 
against  "loss  and  expense";  and  paragraph 
"L"  provides  that  no  action  shall  lie  against 
the  company  for  "loss  or  expense"  unless  It 
shall  be  brought  for  "loss  or  expense  ae- 
tuallff  austafned  and  paid  in  Mtisfaction  of  a 
final  Judgment"  after  trial  of  the  issue,  with- 
in 00  days  from  tlie  date  of  the  Judgment. 
By  this  clause  it  is  provided,  that  an  action 
against  the  company  will  lie  only  for  loss 
and  expenses  that  have  ieen  paid  in  aatitfao- 
tion  of  a  final  judgment  obtained  after  a 
trial  of  the  Issue  of  damages.  If  said  pro- 
vision Is  valid,  It  necessarily  follows,  that 
the  company  Is  not  liable  to  an  action  on  the 
policy  until  a  final  Judgment  baa  been  ob- 
tained a^nst  tbe  assured  by  a  person  in- 
jured, and  the  Msured  has  paid  all  or  tome 
portion  of  aaid  judgment,  and  such  action 
can  be  maintained  for  only  tbe  amount  ac- 
tually paid  on  the  Judgment  Xliis  is  tbe  ob- 


may  be  entitled  to  a  judgment  against  the 
casualty  company,  as  garnishee,  it  Is  neces- 
sary for  him  to  show  that  he  obtained  a  final 
judgment  against  tbe  assured,  Mathison  & 
Anderson,  and  that  the  assured  actually  paid 
said  judgment  or  a  part  thereof.  It  was 
shown  that  he  had  obtained  a  final  Judgment 
against  the  assured,  and  that  |124,  had  been 
paid  on  said  judgment  by  the  assured.  The 
seventh  finding  ,of  fact  states  that  that 
amount  had  been  collected  by  a  writ  of  ex- 
ecution upon  said  judgment  and  that  it  was 
applied  tliereon.  It  Is  obvious  that  there  Is 
no  privity  between  the  plalntlfif  and  the  gar- 
nishee. The  company  has  no  contract  with 
the  plaintiff.  The  policy  was  obtained  for 
tbe  benefit  of  the  assured  and  not  their  em- 
ployes. The  company  made  no  promise  for 
the  benefit  of  the  plaintUf. 

In  Ford  v.  ^tna  Life  Ins.  Go.  of  Hartford, 
70  Wash.  20,  126  Pac.  69,  decided  by  tbe 
Supreme  Oourt  of  Washington,  a  part  of  tbe 
syllabus  is: 

"A  policy  by  which  insurer  agrees  to  indem- 
nify assured  against  loss  from  claims  for  per- 
sonal injury  suffered  by  any  one  not  employed 
by  assured  by  reason  of  assnred's  business,  and 
which  prorides  that  if  action  is  brought  against 
assured  on  a  claim  covered  by  the  pohcy  he  shall 
notify  insurer,  and  it  will  defend  in  the  name 
and  on  behalf  of  aasurod,  and  Uiat  no  action 
shall  lie  against  insurer  to  recover  for  any  loss 
under  the  policy,  unless  brought  by  assured  for 
loss  actually  sustained  and  paid  in  money  by 
him  after  trial,  indemnifies  only  against  loss  ac- 
tually sustained  and  paid  by  assured  in  money, 
and  not  against  liability.  •  •  •  Plaintiff  by 
garnishment  gets  no  better  right  than  his  debt- 
or has  to  the  debt  garnished. 

In  Fenton  v.  Fidelity  &  Casualty  Co.,  36 
Or.  283,  288,  56  Pac.  1096,  1097  (48  L.  E.  A. 
770),  the  court  says: 

"There  is  a  distinction  made  by  the  antbori- 
ties  between  a  contract  of  indemnity  againat 
liahUity  for  damages,  and  a  simple  contract  of 
indemnity  against  damages.  In  the  former  case, 
it  has  very  generally  been  held  that  an  action 
may  be  bruuglit  and  a  recovery  had,  as  soon  as 
the  liability  is  legally  imposed,  while  in  the  lat- 
ter there  is  no  cause  of  action  until  there  is  ac- 
tual damage.  ♦  •  •  If,  therefore,  the  policy 
upon  which  this  action  is  based  is  a  mere  con- 
tract of  indemnity,  tbe  payment  by  this  mill 
company  (the  assignor  of  the  plaintiff)  of  the 
liability  incurred  by  it  for  the  services  of  the 
plaintiff  is  a  condition  precedent  to  the  right 
of  recovery." 

In  Flnley  v.  United  States  Casualty  Com- 
pany, 113  Tenn.  592,  83  S.  W.  2,  3  Ann.  Caa. 
902,  a  part  of  the  syllabus  is: 

"Agreements  in  an  employer's  liability  policy 
that,  if  suit  is  brought  against  the  assured,  he 
shall  immediately  forward  the  process  to  the 
insurer,  which  will  defend  against  or  settle  tbe 
claim,  do  not,  when  considered  with  a  provision 
of  the  policy  declaring  its  purpose  to  be  in- 
demnity to  the  assured  'against  loss  from  lia- 
bility for  damages^'  and  another  agreement  that 
no  action  shall  lie  against  the  insurer  in  refer- 
ence to  any  loss  under  the  policy  unless  brongbt 
by  the  assured  himself  to  reimburse  him  for  pay- 
ment by  him  in  satisfaction  of  a  judgment,  ren- 
der the  policy  one  of  indemnity  against  liabili- 
ty, but  it  is  a  policy  against  loss  or  damage  by 
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reason  of  liaMUtr,  under  which  tbe  amount  of 
insurance  does  not  become  available  until  pay- 
ment of  the  Ion  by  the  assured,  and  cannot  be 
impounded  by  an  employ^  on  recovery  of  a 
judgment  agamst  Ub  employer." 

In  Cnshman  t.  Fndl  Co.,  122  Iowa,  6B6,  98 
K.  W.  509,  tbe  court  says: 

"Where  the  contract  of  a  snaranty  company 
with  an  employer  provided  that  no  asBignment 
of  an  interest  therein  could  be  made  without 
the  written  consent  of  the  guaranty  company, 
and  that  no  action  should  lie  for  a  loss  unless 
brought  'by  the  assured  to  reimburse  him  for 
a  loss  artdally  sustained  and  paid  in  satisfaction 
of  a  judement  after  trial  of  the  issue,*  an  un- 
paid judgment  for  a  personal  Injury  against 
the  employer  cannot  be  enforced  in  an  agnitable 
action  by  an  employ^  against  the  iparanty  com- 

riny,  uotwithstanalng  the  provinona  of  Code, 
4087." 

In  Kinnan  v.  Fidelity  ft  Casualty  Co..  107 
111.  App.  406,  the  ayllabus  is: 

"An  injured  employ*  has  no  rijrhtB  against  a 
liability  company  which  has  an  indemnity  con- 
tract or  policy  with  his  employer." 

In  Appel  V.  People's  Surety  Co.,  148  App. 
Wv.  70,  72,  132  N.  Y.  Supp.  200,  202,  the 
facts  were  that  an  indemnity  policy  provided 
that  DO  action  would  lie  thereunder  unless 
brought  by  the  assured  tor  "loss  actually  sus- 
tained and  paid  in  money"  in  satlsfactLou  of 
a  Judgment,  etc.,  and  the  Supreme  Court,  on 
appeal,  held,  as  stated  in  tbe  syllabus: 

"That  payment  of  a  judgmeat  «o  recovered 
m  accordance  with  such  provisions  was  a  coodi* 
tioa  precedent  to  assnreo's  right  to  recover  on 
the  policy,  which  clause  was  not  waived  by  the 
insurer's  repudiating  any  liability  nnder  the 
policy,  and  refusing  to  further  defend  an  action 
brought  against  the  insured  after  nnsucoessfuUy 
defending  tbe  action." 

In  Connolly  v.  Bolster.  187  Mass.  266,  72 
N.  B.  981.  a  part  of  the  syllabus  is: 

"When  a  policy  insuring  against  liability  for 
bodily  iiijurfes  caused  by  the  negligence  ot  the 
insured  contains  a  provision  that  no  action  shall 
lie  for  any  loss  under  the  policy  unless  brought 
by  tbe  insured  'to  reimburse  him  for  loss  ac- 
tually sustained  and  paid  by  him  in  satisfaction 
of  a  judgment  after  mal  of  the  issue,*  payment 
of  the  judgment  by  the  insured  is  a  conditiiw 
precedent  to  liability  of  the  insurance  com- 
pany." 

In  Frye  v.  Bath  Gas  &  Electric  Ca,  97 
Me.  241,  245,  54  Atl.  395,  306,  69  L.  B.  A.  444, 
446,  94  Am.  St  Hep.  600,  602,  603,  the  poUcy 
was  much  like  the  one  In  this  case,  and  the 
court  in  that  case  says: 

"In  this  case,  as  we  have  aeen,  the  contract 
was  one  of  indemnity  only.  It  was  not  obtain- 
ed by  the  gas  company  for  the  benefit  of  its  em- 
ployes, but  for  its  own  benefit  exclusively,  to 
reimburse  it  for  any  sum  that  the  company 
might  tie  obliged  to  pay,  and  had  paid,  on  ac- 
count of  injuries  sustained  by  an  employ* 
through  its  negligence.  Independently  ot  the 
condition  in  tbe  contract  of  insurance  above 
quoted,  we  should  be  compelled  to  construe  this 
contract  as  one  of  indemnity  only.  But  tbis  pro- 
vision puts  an  end  to  all  questions  or  doubt,  if 
any  there  could  be.  The  partira  have  expressly 
provided  in  the  contract  which  they  chose  to 
make,  that:  'iio  action  shall  lie  against  the 
company  as  respects  any  loss  under  this  policy 
unlesB  it  shall  be  brought  by  the  assured  him- 
self to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him  in  satisfaction  of  a  judgment 
after  trial  of  the  issue.*  By  reason  of  the  un- 
•Q-jlvocal  language  of  this  provision,  the  un- 


dertaking of  the  insurer  was  expressly  limited 
to  liability  in  an  action  brought  by  the  insured 
'to  reimburse  him  for  loss  actually  sustained 
and  paid  by  him.*  There  can  be  no  doubt  about 
the  meaning  of  this  langnage  and  no  question 
about  tbe  right  of  the  contracting  parties  to 
insert  such  a  provision  in  their  contract  for 
tbe  purpose  of  making  clear  the  nature  and 
limit  of  the  liability  of  the  parties  or  of  either 
of  them." 

See,  also,  cm  this  ptdnt,  Allen  t.  ^tna  Ufe 
Ins.  Co..  146  Fed.  881,  76  a  a  A.  205,  7  L. 
R.  A.  (N.  S^  968;  Jones  t.  ChUds,  8  Nev. 
221;  Claric  t.  Bonsai  ft  Co.,  167  X.  C.  270, 
72  &  B.  954,  48  L.  B.  A^  (I^.  SO  191;  Cayan! 
et  aL  T.  Robertson  &  Hobbs.  123  Tenn.  882. 
ISl  S.  W.  864,  80  L.  B.  A.  (N.  S.)  1224,  Ann. 
Cas.  1912C,  162;  Frye  v.  Bath  Gas  &  matt- 
trie  Co.,  07  Ue.  895,  64  Atl.  896,  69  L.  B.  A. 
444,  94  Am.  St'  Bep.  600. 

Tbe  casually  eovaeBMy,  by  Its  policy  In  this 
case,  Inflores  Hathlson  ft  Anderson  against 
"lose  uid  expense  arising  from  clalzoa  upon 
the  assured  tor  damages  on  acoount  of  bodily 
injuries  or  deetb  accidentally  suffered  during 
the  period  of  this  policy  by  any  employe  of 
the  uanred,**  etc.  This  constitutes  Indem- 
nl^  against  loss  and  expense  from  clalins 
upon  the  assured  for  damages;  but  para* 
graph  li  of  tbe  policy  is  so  spedflc,  tiiat  there 
can  be  no  doubt  that  the  parties  to  the 
contract  Intended  that  the  ctnnpany  should 
Indemnify  the  assured  against  all  loss  and 
expense  that  they  might  be  obliged  to  pay  to 
persons  injured  while  In  their  employ.  The 
language  used  leaves  no  room  for  doubt.  It 
declares  thatt 

"No  action  shall  He  against  the  company  for 
any  loss  or  expense  under  this  policy,  unless  it 
shall  be  brought  for  loss  or  expense  actually 
sustained  and  paid  in  satisfaction  of  a  Gnat 
judgment,  within  ninety  days  from  the  date  of 
said  Judgment,  and  after  trial  of  the  Issue.*' 

The  right  to  recover  from  the  casualty  com- 
pany is  limited  to  the  amount  of  loss  or  ex- 
pense actually  sustained  and  paid  In  the 
satisfaction  of  a  final  Ju^^ent  (rf)tBlned  by 
the  Injured  employ^  against  the  company. 
The  obtaining  of  a  final  Judgment  against 
the  assured  by  the  injure  employe  and  the 
payment  of  that  Judgment  In  whole  or  in 
part  ftre  conditions  precedent  to  the  right  of 
the  assured  to  maintain  an  action  against  the 
casualty  company  on  said  policy,  and  until 
the  assured  "bsa  a.  right  of  action  against  the 
company,  an  Injured  employe,  who  has  ob- 
tained a  final  Jw^ment  against  the  assured, 
has  no  right  to  garnish  the  company.  Until 
the  assured  has  paid  the  injured  employe  his 
Judgment,  or  a  part  thereof,  the  company 
does  not  owe  the  assured  anything  and  there 
is  nothing  in  its  hands  to  attach  or  garnish. 

We  conclude  from  the  facts  tound  by  the 
court  below,  that  the  plaintiff  was  entitled 
to  Judgment  against  Uie  Pacific  Coast  Casual- 
ty Company,  as  garnishee,  for  the  sum  of 
$124  only,  that  being  the  only  amount  that 
the  assured  paid  on  the  final  Judgment  that 
the  plaintiff  obtained  against  them,  as  shown 
by  tbe  findings  of  th^  trial  court 

Tbe  cases  oi;  Patterson  t.  Adan,  119  Minn. 
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find  that  the  great  weight  of  authority  is  In 
accordance  with  the  conclusion  at  which  we 
have  arrived.  We  base  our  conclusions  on 
the  express  language  of  paragraph  "L"  of  the 
policy.  We  find  that  the  court  below  erred 
in  rendering  judgment  in  favor  of  the  plain- 
tiff for  more  than  $124.  The  Judgment  of 
the  court  below  is  modlfled  in  accordance 
with  our  conclusions  stated  supra,  and  the 
cause  is  remanded  to  the  court  below,  with 
instructions  that  a  judgment  be  there  enter- 
ed in  favor  of  the  plaintiff  and  against  the 
Pacifle  Coast  Casualty  Company  for  the  sum 
of  $124  and  costs  and  disbursements  In  the 
court  below.  The  appellant  will  recorer  costs 
and  disbursements  in  this  court. 

BUBNBTT  and  UOORB,  JJ^  concor. 
BBAN,  dlsaents. 


ZACHABT  r.  POLE  COUNTT  COURT. 
(Snpieme  Court  of  Oregon.    De&  22,  1914.) 

Mandauub  (5  73*)  —  Pension  to  Women 
WITH  Childben— Action  of  Ck)DNTT  Coubt. 
Under  Lawff  1913,  p.  75,  giving  a  penBicm 
to  needy  women  with  cbildren  where  the  hus- 
band is  unable  to  work,  mandamoa  lies  to  com- 
pel the  county  court  to  provide  a  wife  with  as- 
sistance where  she  by  proper  application  under 
oath,  brought  herself  within  the  terms  of  the 
statute,  and  the  coart  did  not  malie  any  order 
as  to  toe  application,  or  investigate  or  bear  any 
evidence,  but  did  not  consider  the  application 
because  the  judge  thought  the  county  court 
ought  not  to  provide  for  her  because  of  her  resi- 
dence  In  another  county  at  the  time  her  hus- 
band was  sent  to  the  penltentiuy. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Gent  Dig.  U  US.  135,  144^-140;  Dec  Dig.  1 
73.*] 

.  Department  2.  Appeal  fnnn  Clicnlt  Court, 
P<dlE  County;  Webster  Holmes,  Jadge. 

Mandamus  proceeding  by  Maud  B.  Zadn- 
ary  against  the  County  Court  of  Polk  Coun- 
ty, Or.  From  a  judgment  granting  the  writ, 
defendant  appeals.  Affirmed. 

This  is  a  proceeding  by  mandamus  to  com- 
pel the  county  court  of  Polk  county  to  pro- 
vide assistance  for  the  plaintiff  under  the 
act  of  1913,  p.  75,  the  title  of  which  reads,  In 
part: 

'^o  provide  for  the  assistauce  and  support 
of  women  whose  husbands  are  dead  •  *  ♦ 
are  physically  or  mentally  unable  to  work  and 
who  have  a  child  or  children  deoendent  for 
support  wholly  or  partly  upon  their  labor." 

J.  E.  Sibley  and  Glen  O.  Holman,  both  of 
Dallas,  for  appellant  Oscar  Hayter,  of  Dal- 
las, for  req^trndent. 

EAKIN,  J.  It  Is  first  ass^foed  as  error 
that  mandamqs  Is  not  the  proper  remedy  to 
require  the  connty  court  to  grant  a  pension 
to  a  needy  widow;  that  It  was  without  juris- 
diction.   When  the  plaintiff  made  appilca- 


court,  giving  all  the  information  called  for 
by  the  said  blank  or  required  by  the  statute, 
as  follows: 

"la  the  County  Court  of  the  State  of  Or^on, 
fOT  the  County  of  Polk-Juvenlle 
Departmoit. 
"Application  for  Widow's  Pension. 
"The  undersigned  hereby  makes  application 
to  the  above  entitled  court  for  a  widow's  pen- 
sion, and  in  support  of  her  application  shows 
the  facts  set  forth  in  her  answers  to  the  fol- 
lowing questions:  Applicant's  name  in  fuU. 
Maud  Ena  Zachary.  Address  B.  F.  D.  1,  Box 
9  A,  Dallas,  Or.  Your  age  42  years.  How  long 
have  you  lived  at  your  present  address?  Since 
AprU  20,  1014.  Do  you  own  your  home? 
No.  What  property  have  yon,  real  or  personal? 
State  fully:  No  real  estate.  Personal  estate, 
two  cows,  1  calf,  about  24  chickens,  and  some 
household  goods  and  furniture.  If  you  rent, 
who  is  your  landlord?  a  D.  Reimer.  What 
rent  do  yon  pay?  $5  per  month.  Amonnt  of 
rent  owing?  None.  Account  oatatandinc 
debts.  Sundry  debts  incurred  by  husband  of 
applicant  for  groceries,  clothing,  etc,  the 
amount  of  which  is  to  applicant  unknown. 
Give  your  hnslwnd's  name  In  full.  John  Bobert 
Zachary.  Is  your  husband  living  or  dead? 
living.  If  an  mmate  of  some  Oregon  state  in- 
stitution, give  date  of  commitment  and  length 
of  term,  If  for  a  definite  term.  Inmate  of 
Oregon  State  Penitentiaiy.  April  18,  1914. 
Three  to  twenty  years.  If  your  husband  is 
dead  state  what  property  he  left,  including  UCe 
insurance.  Give  the  names  of  all  your  diU- 
dren;  also  date  and  place  of  birth. 


Name. 

EHsabeth  Pearl  Sadhair. 
Aide  Rotwrt  Zocbary. 
Lloyd  Richard  Zacbary. 
Jobn  Raymond  Zactaary. 
Theresa  Bella  Zaebory. 


Date  of 
Birth. 

May  U.UOO. 
Bept  10.  UOI. 
July  18, 190S. 
Hay  13, 1M9B. 
July  X,1M7. 


Place  of 
Blrttu 

Dallas,  Or. 

Dallas,  Or. 
Sberldan,  Or. 
Sheridan,  Or. 
Dallas,  Or. 


"It  husband  Is  alive  and  unable  to  work,  state 
fuUy  why  he  is  unable  to  work  and  his  physical 
and  mental  condition.  Is  confined  in  Oregon 
State  Penitentiary.  Physical  and  mental  coo- 
dition  normal  so  Car  as  known.  Name  of  joor 
physician.  Last  phyaician  employed  Dr.  Fer* 
guson  &  Newton  of  The  Dalles,  Oregon,  at  that 

filace  in  1907.  How  many  of  your  children  are 
iving  with  you?  All  of  theoL  Name  them: 
As  above.  How  long  have  you  lived  in  Polk 
county,  continuously  last  before  the  making  of 
this  application.  Since  April  20,  1914.  Give 
dates.  From  April  20,  1914,  to  date.  State 
what  your  income  is,  including  the  salary  of 
any  nunor  child  or  children  tlutt  you  may  nave 
who  are  employed.  None  at  preaen^  eioept  to 
secure  employment  in  training  and  picking  hops 
and  such  other  work  as  can  be  found.  Have 
you  any  money  In  the  bank?  No.  Amount. 
What  bank?  Do  you  authorize  the  court  <ft 
its  officer  to  inquire  of  the  bank?  Yes;  any 
bank.  Give  the  date  and  place  of  your  mar- 
riage. October  4,  1898,  in  Salem,  Oregon. 
Have  yooi  your  marriage  certificate?  Yea. 
How  many  times  have  you  been  married?  One. 
Give  the  name  of  your  father.  Richard  HiU. 
Give  his  age  and  address,  if  living.  He  is  dead. 
Give  the  name  of  your  mother.  Elisabeth  HiU. 
Give  her  age  and  address,  if  living.  She  la 
dead.  Give  the  names  and  addresses  of  vonr 
brothers.  Thomas  BilL  68  E.  6th  St,  Port- 
land, Oregon ;  John  Hill.  68  E.  6th  St.,  Port- 
land, Oregon.  Give  the  names  and  addresses 
of  your  sisters.   JuUa  Lyons,  K.  F.  D.  No.  1, 


•For  ether  cases  see  some  ttvio  and  seoUoo  NUUBBR  in  Dec  Dig.  A  Am.  Dig.  Key-NOb  Sflriw  *  Bsp'r  iBteas 

tltt  M.  W.  2SI,  18  L.  R.  A.  (N.  S.)  IM, 
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Box  9  A,  Dallas, 'Oregon;  Florence  Iiyons,  R- 
F.  D.  No.  3,  Box  68,  Salem,  Oregon.  Give 
the  name  of  yoar  husband's  father.  Bobert 
2>achar[.  Give  his  age  and  address,  if  living. 
About  62  years.  Fossil,  Oregon.  Give  the  name 
of  jour  husband's  mother.  Elisabeth  Zachar^ . 
Give  her  age  and  addresB,  If  living.  She  is 
dead.    State  what  relief  you  have  received  from 

{tublic  or  private  sources.  Once  while  living 
n  Dallas,  county  donated  abont  $15  (about 
190$)  while  John  R.  Zechaiy  was  rick.  None 
other  from  public  sources.  None  from  private 
sonrcee.  Give  amounts,  and  the  names  and  lo- 
cation of  institutions  furnishing  such  relief. 
About  $15  OS  above  stated  from  Polk  county, 
Oregon.  Are  you  employed  away  from  home? 
No.  If  so,  state  where,  giving  name  and  ad- 
dress of  your  employer,  and  what  you  earn. 
How  long  since  yoar  husband's  death  or  ina- 
bility to  work  have  you  been  dependent  wholly 
or  partly  upon  youi  labor  for  the  support  of 
yourself  and  fdiild  or  diildren?  All  the  time 
rince.  If  an  allowance  Is  made,  do  you  agree 
to  make  a  home  for  yoar  cbildreo  and  properly 
rear  them?  Yea.  At  any  time  during  your 
married  life  were  you  and  your  husband  sep- 
arated or  dlTorced?  Vo.  Were  yon  living 
with  your  bnsband  at  the  time  of  ola  deatb? 
WiU  you  notify  the  court  in  writing,  of  any 
change  in  your  address  promptly?  Yes.  Give 
the  names  and  addresses  of  fiveJS)  persons  who 
have  known  yon  at  least  two  (2)  years.  Carl 
Swenaen,  R.  F.  D.  No.  1,  Dallas,  Orefon; 
Gertie  P.  Williams,  R.  F.  D.  No.  1,  Dallas, 
Orecon;  Emma  Middleton,  R.  F.  D.  No.  1, 
Dallas,  Oregon ;  Lena  Swensen,  B.  F.  D.  No.  1, 
Dallas,  Oreflon;  George  Pay  Brower,  H.  F.  D. 
Mo.  1,  Dallas,  OMgon. 
**State  of  Oreffon,  Connty  of  PoUt— •■. : 

"I,  Uaud  Ena  Zachary.  being  first  duly  sworn, 
say  that  I  have  carefully  read  over,  or  heard 
read,  each  and  all  the  foregoing  answers  to  the 
foregoihg  questions,  and  that  each  and  every 
statement  therein  made  is  true,  as  I  verily  be- 
lieve. Mrs.  Maud  Ena  Zachary. 

"Subscribed  and  sworn  to  before  me  this  2d 
day  of  May,  A.  D.  1914. 

"A.  B.  BobinaoB,  Jo.  [8eal.r 
There  was  do  order  made  denying  the  ap- 
pllcatloir  or  reason  given  for  disallowlDi:  It 
or  proof  asked  by  the  conrt  otber  than  as 
ewom  to  In  her  application;  bat  npon  tbe 
trial  at  this  proceeding  tbe  connty  jndge  as 
a  witness  was  questioned  and  replied  thereto 
as  follows: 

"Q.  Your  idea  was,  as  I  understand  it,  yoa 
did  not  like  to  allow  her  so  modi  as  $40  per 
month,  and  you  thought  from  the  following  she 
was  not  enntled  to  it  on  account  of  her  resi- 
dence at  the  time  her  husband  was  committed 
to  the  penitentiatiy?  A.  Well*  that  was  tbe 
idea.  I  did  not  think  die  was  a  subject  of  this 
county  at  all.  That  Is  the  reason  I  did  not  al- 
low it  Q.  You  felt  she  was  not  a  resident  of 
Polk  connty?    A.  Yes,  sir.    Q.  That  was  the 

S round  on  which  you  declined  to  make  any  or- 
er  whatever?    A.  Yes,  air." 

There  was  no  effort  on  defendant's  behalf 
to  prove  or  even  assert  that  she  lived  or  re- 
sided elsewhere  than  as  shown  in  her  applica- 
tion. The  county  judge  seems  to  have  treat- 
ed tbe  matter  as  solely  in  his  discretion  to 
allow  or  not  to  allow  a  pension.  He  did  not 
seem  to  gnestlon  or  doubt  the  facts  as  set 
forth  in  her  application.  This  la  not  an  at- 
tempt to  control  the  Judgment  of  tbe  county 
court,  or  to  direct  what  ha  abaU  do^  but  be 


has  arbitrarily  refused  to  render  any  Judg- 
ment from  which  an  appeal  could  be  taken. 
The  statute  creates  the  liability  against  a 
county.  If  tbe  court  had  fonnd  that  abe  was 
not  a  reaident  of  tbe  county,  or  Hiat  her 
diUdrai  were  earning  mooegr  aoflBdent  for 
her  support,  as  specified  In  section  2  of  the 
act,  then  mandamus  would  not  lie;  but,  when 
the  county  court  refuses  to  mtertaln  the  ap- 
plication, and  does  not  act  as  a  court  In 
the  matter,  mandamus  is  tbe  r«nedy  to  ac- 
quire conformity  with  the  statute.  It  Is  ad- 
mitted that  the  county  court  la  the  JoTentle 
court  of  Polk  connty,  and  tbe  answer  here 
make*  but  one  defense,  namely,  that  she  did 
not  prore  to  the  satisffurtlim  of  the  court 
that  sbe  IB  a  bcm  fide  resident  of  Polk  coun- 
ty, or  that  she  Is  a  suitable  person  to  be  In- 
trusted with  the  expend! tunp  of  any  money 
whldk  sd^t  be  allowed  her  by  law.  If  lier 
allowance  had  been  denied  on  that  account, 
and  the  court  bad  made  an  order  to  that  ef- 
fect, appeal  would  have  been  the  proper  rem- 
edy; bnt  section  8  of  the  act  gives  to  tbe 
connty  court  power  to  summon  witnesses, 
thus  contemplating  that  tbe  duty  Is  on  tbe 
county  court  to  satlsty  itself  of  the  facts  nec- 
essary to  a  determinati<m  of  ttie  merits  of 
tbe  ai^llcatlfHi,  and  it  cannot  refuse  to  take 
any  action  and  when  brought  into  court  an- 
swer that  the  proper  proof  was  not  furnish- 
ed. The  statute  Is  making  provision  for  an 
Indigent  person,  and  does  not  presume  that 
the  widow  would  have  to  put  up  fees  for  law- 
yers and  money  for  court  costs.  The  court, 
when  its  attention  Is  called  to  the  case  by 
the  application,  should  Itself  Investigate  the 
factq,  as  no  meritorious  defense  is  set  up. 
and  the  facts  are  all  set  out  Tbe  answer 
states  that  the  facts  were  not  proved  to  the 
satisfaction  of  the  county  court,  referring 
to  the  proceedings  before  the  county  court. 
It  is  here  shown  that  the  proof  before  the 
county  court  was  full,  and,  If  the  conrt  want- 
ed further  evidence  of  any  of  these  matters, 
it  was  Its  duty  to  investigate.  EvldenUy  'the 
circuit  court  considered,  as  we  do  now,  that 
the  case  was  before  It  on  the  question  of  the 
right  of  the  county  court  to  arbitrarily  re- 
fuse to  consider  the  application,  and  that  no 
Issue  of  fact  was  raised,  or  is  here  raised, 
as  to  the  merits  of  the  application  or  the 
ability  of  the  widow  to  spend  the  money.  At 
tbe  trial  in  the  circuit  court  no  evidence  was 
offered  by  the  defendant,  so  Uiat  plalntlfTs 
proof  must  be  taken  as  true,  and  constitutes 
a  practical  admission  of  the  plaintiff's  right 
to  a  mandamus  if  her  proof  made  a  prima 
facie  case.  Therefore  there  was  no  rarer  In 
the  Judgment  of  tbe  drcnit  court. 
Tbe  Judgment  is  affirmed.  , 

McBRIDB,  a  X,  and  BEAN  and  McNARX, 
JJ.,  concur. 
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1.  Master  and  Fervant  {§  f]in*)— InjubV  to 
Servant— I NDBPEN DENT  Cokthactob. 

A  i-espoDsible  coutractor,  perfurming  work 
necesBarilr  attended  with  danger,  may  not  avoid 
liabilitr  cor  injury  by  letting  the  contract  to 
an  irresponsible  person,  but  blasting  stumps  is 
not  easentlally  dangeroua  within  the  role,  when 
proper  care  ib  exercised. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  $1  1259-1260;  Dec  Dig.  { 
310.*] 

2.  Nuisance  (|  9*)  —  Pbivate  Nuisance  — 
Dangerous  Premises. 

An  owner  allowing  a  nuisance  to  be  created 
or  to  be  continued  by  another  on  or  adjacent  to 
his  premieeB  in  the  prosecution  of  a  business 
for  his  beneSt  and  under  bis  authority  when  he 
has  power  to  abate  the  nuisance  is  liable  for 
any  injutr  resultiug  therefrom  to  a  third  per- 
son, bat  blaatins  stumps  in  a  sparsely  settled 
community  does  not  necessarily  create  a  nui- 
sance, though  it  may  be  dangerous  by  the  negli- 
gent use  of  high  explosives. 

[Ed.  Note.-~For  other  cases,  see  Nuisance, 
Cent,  Dig.  §1  39,  40;  Dec.  Dig.  i  0.*] 

3.  NEGiaOKNCB    (i    65*)— PEBSONB  LZABU— 
INDEPKITDBHT  CONTBACTOBS. 

The  law  goTerain^  the  negligence  of  an  in- 
dependent contractor  is  based  on  the  principle 
that  one  person  ought  not  to  be  compelled  to 
answer  for  the  D^ect  of  another  over  whom 
be  has  no  control. 

[£d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.'  S  68 ;  Dec.  Dig.  }  55.*] 

4.  Mabtbb  and  Sebvavt  (S  315*)— Injubt 
TO  Sebvakt— Indbpehdbrt  Conteactor. 

In  an  action  for  injuries  to  an  employs,  the 
defense  of  negligence  of  an  independent  contrac- 
tor will  be  carefully  scrutinized  to  determine 
the  relation  between  the  parties,  and  the  mere 
fact  of  nominal  employment  by  an  independent 
contractor  does  not  relieve  the  employer  ot  lia- 
bility for  injury  to  an  employ^. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §J  1241,  1244-1253,  1255, 
1256;  Dec.  Dig.  §  315.*] 

6.  Btidence  <8  222*)— Adicibsionb. 

Testimony  that  one  admitted  that  heiwas  a 
partner  in  a  firm  for  whom  an  employfi  worked 
when  injured  was  admissible  as  against  him  to 
establish  the  relation  of  master  and  servant  at 

the  time  of  the  accident. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  786-800,  803-808;  Dec.  Dig.  j 
222.*] 

6.  Mastbb  and  Servant  {§  268*)— Injury  to 
Sebvant— Existence  of  Relation. 

Payments  by  defendants  of  wages  to  men 
employed  was  admissible  to  show  that  the  men 
were  their  employes,  and  liable  for  injuries  to 
them  net^Hgently  inflicted. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  910;  Dec.  Dig.  §  208.*] 

7.  Master  and  Servant  (|  268*)- Injury  to 
Servant  —  Liability  —  Independent  Con- 

TBACTOB. 

That  defendants,  who  were  sued  for  an  in- 
jury to  an  employe,  paid  charges  for  medical  at- 
tention and  hospital  dues,  was  admissible  to 
show  that  they  were  employers,  though  tbey 
testified  that  the  disbursements  were  made  at 
the  request  and  on  the  aceonnt  of  an  alleged  in- 
dependent contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  910;  Dec.  Dig.  |  268.*} 


In  an  action  for  injuries  to  en  employ^ 
evidence  held  to  sustain  a  finding  that  the  em- 
ployS  was  in  the  employment  of  defendant  and 
not  of  a  third  person  as  Independent  contrac- 
tor. 

[Ed.  Note.— For  otiher  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  0S3;  Dec  Dig.  f  277.*] 

Department  1.  Appeal  from  Circuit  Court; 
Multnomah  County;  John  8.  Coke,  Judge. 

Action  by  G.  I.  Dibert  against  Anton  Gle- 
bisch  and  another,  copartners,  dolus  business 
under  the  name  and  style  ot  GleUsch  &  Jop- 
Un.  From  a  judgment  for  plaiotlff,  d^end- 
ants  appeal.  Affirmed. 

This  is  an  action  by  G.  I.  Dibert  against 
Anton  Glebisch  and  Ferdinand  Joplln,  part- 
ners as  Glebisch  &  Joplln,  to  recover  dam- 
ages for  a  personal  injury.  The  defendants, 
on  February  10,  1913,  entered  Into  a  written 
contract  with  W.  W.  Ven^l,  whereby  they 
stipulated  to  furnish  all  the  labor  and  ma- 
terial necessary  to  clear  and  grub  for  him 
about  60  acres  of  land  near  Mosler,  Or.,  for 
which  service  they  were  to  receive  f  150  per 
acre.  The  plaintiff  was  engaged  by  an  em< 
ployment  agency  in  Portland  to  assist  In  the 
performance  of  that  work,  which  be  b^n 
March  24,  1913,  under  the  BUperviaion  of 
L.  E.  Thompson.  On  the  10th  of  the  next 
month,  as  the  plaintiff  was  cutting  the  roots 
of  a  large  stump  around  which  the  dirt  had 
been  loosened  by  a  blast  of  powder,  hla  axe 
struck  sticks  of  dynamite  that  bad  not  been 
discharged,  causing  an  explosion,  whereby  he 
was  Injured,  In  consequence  ot  whtdi  it  be- 
came necessary  to  remove  bis  left  eye.  The 
complaint  ctuirgea  that  tlie  hurt  was  (aused 
by  the  negligence  of  the  defendants,  th^r 
agents  and  vice  principals,  setting  forth  the 
imrticulars  of  the  alleged  carelessness.  The 
answer  denies  the  negligence  all^ped,  and 
for  a  farther  defense  avers  that  on  F^m- 
ary  20,  1913,  the  defendants  snblet  the  con- 
tract tor  clearing  the  land  to  L.  E.  Thomii- 
son.  by  a  writing  whereby  he  agreed  to  fur- 
nish tlie  labor,  tools,  etc.,  and  to  perform  the 
work  according  to  the  terms  of  the  Vensd 
contract,  for  which  service  the  defendants 
were  to  pay  Thompson  $125  i>er  acre;  that 
thereafter  he  performed  the  terms  of  his 
agreement  in  the  execution  of  which  they 
had  no  supervision  or  control,  except  the 
right  to  see  that  the  work  was  finished  ac- 
cording to  the  stipulations  of  his  contract 
with  them;  that  Thompson  was  an  inde- 
pendent contractor  for  whose  negligence  they 
are  in  no  wise  liable,  and  that  the  plaintilt 
was  never  at  any  time  employed  by  the  de- 
fendants or  either  of  them.  The  reply  denied 
the  allegations  of  new  matter  In  the  answer, 
and,  the  cause  having  been  tried,  the  plain- 
tiff sechred  a  judgm^t  for  %2fi00,  and  the 
defendants  appeal. 


*rer  other  cases  see  muo*  topfo  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Ssrlss  *  B^'r  XndaiM 
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Geo.  W.  Stapleton,  of  Portland  (Stapleton 
A  Sleight,  of  Portland,  on  the  brief),  for  ap- 
pellants. Albert  Strelir  and  O.  G.  Hamaker, 
both  of  Portland,  fw  respondent 

MOORE,  J.  (after  stattug  the  facts  as 
above).  It  Is  maintained  that  no  comiwtent 
evidence  was  received  tending  to  establish 
the  relation  of  master  and  servant  between 
the  defendants  and  the  i^lntlfl  at  the  tdme 
he  was  hart,  and,  this  being  so,  ezrois  were 
committed  in  doo^ng  a  motion  for  a  Jvdg- 
mmt  of  nonsuit  and  In  lefoslng  to  direct  a 
verdict  for  the  defendants.  The  plaintiff 
testified  that  about  five  days  after  he  was 
hurt  the  defendant  Joidln,  In  eoaupaay  wltti 
Thompson,  visited  him  in  a  hospital  at  The 
Dallas,  Or.,  where  he  was  taken  after  the 
Injury,  and  Joplln  there  stated  to  the  witness 
that  be  was  a  member  of  the  firm  tar  whom 
Dibert  had  been  working;  that  he  would 
do  all  in  his  power  to  aid  btan;  that  he  then 
told  the  attending  physidan  or  nurse  that 
if  the  witness  needed  a  special  nnrse,  one 
should  he  etaployeH  and  any  expense  thereby 
incurred  would  be  paid  by  sending  the  bill 
therefor  to  the  defendants*  office  In  Portland. 
The  plaintiff  farther  testified  as  follows: 

"After  that  the  doctor  had  left  and  west 
away,  or  the  nurse,  whichever  it  was,  and  Mr. 
Joplin  told  me  if  I  waa  diBsatisfied  at  that  boa- 
pital  to  telephone  down  to  him,  and  he  would 
come  there  and  get  me  and  bring  me  down  to 
Portland;  bnt  uterwards  he  told  me  I  shoald 
telephone  to  Mr.  Thompson,  and  that  he  was 
cIoBer  and  could  come  up  and  get  me,  and  he 
would  make  arrangements  in  Portland,  bo  when 
I  got  down  there  everythiag  would  be  ready." 

It  Is  proper  to  say  that  when  this  declara- 
tion Is  claimed  to  have  been  made  by  Mr. 
Joplln,  the  plaintiff  by  reason  of  tbe  injury 
was  then  totally  blind.  While  at  that  hos- 
pital be  received  from  the  defendants  a 
check  which  they  had  drawn  at  Portland, 
Or.,  on  a  bank  In  that  dty  for  the  money 
he  had  earned  in  clearing  land.  It  also  ap- 
pears that  the  plaintiff  was  thereafter  taken 
to  a  hospital  in  Portland,  where  his  eye  was 
removed  and  the  surgeon's  charges  therefor 
and  the  expense  Incurred  for  nursing  the 
plaintiff  were  paid  by  the  defendants.  After 
Dibert  had  recovered  so  that  he  thought  be 
could  resume  labor,  be  was  sent  by  the  de- 
fendants to  Hood  Biver,  Or.,  where  he  work- 
ed, grading  the  streets  of  that  city  for  a 
private  corporation,  a  part  of  whose  capital 
stock  was  owned  by  tbe  defendants,  who 
drew  similar  checks  in  his  favor  for  the  labor 
he  had  performed. 

The  defendants  severally  testified  that  hav- 
ing entered  Into  a  contract  with  Vensel  to 
clear  land,  they  about  two  days  thereafter 
sublet  the  entire  work  to  Thompson  by  an 
oral  agreement  the  terms  of  which  were 
thereafter  reduced  to  writing  and  signed  by 
them.  Their  testimony  Id  this  respect  is  cor- 
roborated by  that  of  Thompson.  The  latter 
contract  Is  dated  February  20,  1913,  bnt  nei- 
ther party  thereto  would  testis  with  any  de* 
144P.-7« 


gree  of  certainty  when  his  name  waa  sub- 
scribed to  the  writing.  Thompson,  however, 
stated  upon  oatb  that  he  signed  that  contract 
about  April  IS,  1913.  The  defendants  stated 
upon  oath  that  Thompson  represented  to 
them,  before  the  contract  for  clearing  the 
land  was  sublet  to  him,  that  he  did  not  then 
have  sufficient  means  with  which  to  carry  on 
the  work,  whereupon  they  orally  agreed  to 
advance  such  sums  of  money,  and  to  furnish 
such  quantities  of  goods,  wares,  merchandise, 
etc,  as  he  might  need  for  that  purpose,  pur- 
suant to  which  promise  they  Issued  tbe  check 
to  the  plaintiff  for  the  work  he  had  perform- 
ed in  clearing  land  and  also  drew  checks  in 
favor  of  other  employes. 

The  testimony  given  by  the  plaintiff  is  con- 
tradicted in  almost  every  material  particular 
except  as  to  the  circumstances  of  the  issu- 
ance of  checks  to  which  reference  has  beer 
made  and  explanation  thereof  given.  Thomp 
son  testified  that  he  finished  the  work  Jrme 
30,  1913,  in  the  performance  <^  wU.c&  ht 
lost  money,  bnt  he  does  not  state  the  amount 
thereof.  TtAa  cause  waa  tried  December  11. 
1913,  more  than  five  months  after  the  lan(^ 
was  cleared.  On  cross-examination  Thomp- 
son  was  asked: 

"Now,  have  you  the  statements  which  the 
defendants  rendered  to  yon  on  account  of  the 
payment  of  these  bills?  He  replied :  No,  I  have 
not  Q.  Was  any  written  statement  ever  ren- 
dered you?  A.  No;  I  have  never  figured  over 
with  taem  or  had  a  full  settlement  with  them 
since  I  came  down.  I  have  been  busy,  and  so 
have  they,  and  I  didn't  get  down  to  it.'* 

The  evidence  clearly  shows  that  the  dyna- 
mite, the  explosion  of  which  caused  the  in- 
jury, was  placed  beneath  the  roots  of  the 
stump  by  tbe  "powder  man,"  a  fellow  servant 
of  the  plaintiff  who  had  been  engaged  for 
that  purpose  In  clearing  the  land.  In  order 
that  the  mle  of  respondeat  Bnperl<»r  may  be 
invoked,  it  Is  Important  to  determine  who 
was  in  fact  the  plaintiff's  employer  and  for 
whom  he  waa  laboring  when  he  was  hurt 

[1]  If  a  responsible  party,  having  work 
to  perform  the  execution  of  which  Is  neces- 
sarily attended  with  danger,  undertake  to 
avoid  liability  for  injury  to  third  persons 
by  letting  the  contract  to  an  irresponsible 
party,  he  cannot  be  permitted  thus  to  take 
advantage  of  his  own  wrong  and  escape  the 
consequences  of  his  act,  because  the  making 
of  the  contract  may  well  be  regarded  as  a 
fraud  on  his  part  Kellogg  t.  Payne,  21 
Iowa,  675. 

[2]  So,  too,  if  the  owner  of  real  property 
should  wUlfnUy  allow  a  nuisance  to  be  creat- 
ed or  to  be  continued  by  another  on  or  ad- 
jacent to  his  premises  In  the  prosecution  ol 
a  business  for  his  benefit  and  under  his  au- 
thority, when  he  had  fuU  power  to  prevent 
or  abate  the  nuisance  he  would  be  justly 
liable  for  any  injury  that  might  result  there- 
from to  a  third  person.  Wlnnlford  v.  Mac- 
Leod, 68  Or.  301.  136  Fac.  2S. 

These  two  exceptions  to  the  mle  adverted 
to  are  not  fhonght  to  be  involved  herein. 
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since  It  Is  beUeved  that  t^e  work  of  blasting 
stamps  ifi  not  essentially  dangerous  when 
proper  care  la  exercised.  Nor  does  such  work 
In  a  sparcely  settled  community  necessarily 
create  a  nolsaiice,  bat  It  may  be  and  often 
is  dangerous  by  reason  of  the  negligent  use 
of  the  hlgb  uploelTes  employed  to  clear 
land. 

[8.4]  The  law  with  respect  to  the  ne^- 
gence  of  an  independent  contractor  Is  formed 
ui>on  the  principle  that  one  person  diould 
not  be  compelled  to  answer  fOr  the  fault  or 
neglect  of  another  over  whom  be  has  no  con- 
trol. In  actions  to  recover  damages  for  In- 
juries caused  by  the  alleged  negligence  of 
the  master,  where  tbsi  defense  is  that  the 
carelessness  was  that  of  an  independent  con- 
tractor, a  conrt  will  not  hesitate  carefully  to 
scrutinize  the  substance  of  the  contract  and 
all  the  attending  circumstances  in  order  to 
determine  the  actual  relation  which  the  al- 
leged master  sustained  to  the  person  em- 
ployed. The  men  fact  of  nominal  employ- 
ment by  an  Independent  c<mtractor  will  not 
relieve  the  master  of  liability  where  the  serv- 
ant Is  In  fact  in  his  employ.  Nelson  v.  Amer- 
ican Cement  Plaster  Ga,  84  Kan.  707,  115 
Pac.  678. 

[6]  The  testimony  to  the  efltect  that  Jop- 
Ifn  admitted  he  was  a  member  of  the  firm 
for  whom  the  plaintiff  had  been  working 
when  he  was  hurt  was  admissible,  as  agalust 
that  ■  defendant,  since  It  tended  to  establish 
the  relation  of  master  and  servant  between 
them  at  the  time.  Stephens  v.  Plerson,  8 
Ala.  App.  626,  62  Sonth.  969;  Bosseau  t. 
Deschenes.  203  Mass.  261,  89  N.  E.  391. 

[I]  The  testimony  showing  payments  made 
by  the  defendants  of  the  wages  of  the  mm 
employed  In  clearing  the  land  was  admis- 
sible as  a  circumstance  from  which  the  jury 
might  reasonably  have  inferred  that  Olebisch 
&  Joplln  were  having  the  work  done  on  their 
own  account.  Capehardt  v.  Murta,  166  Mo. 
App.  65,  145  S.  W.  827. 

[7]  In  Trepannler  v.  Cote,  207  Mass.  484. 
486,  93  N.  E.  796,  In  speaklQg  of  a  circum- 
stance tending  to  connect  a  party  with  a  per- 
sonal injury,  it  Is  said: 

'(There  was  also  evidence  that  the  defendant 
took  the  plaintiff  home  in  bis  buggy  after  the 
accident,  or  hired  and  paid  his  brother,  a  liv- 
ery stable  Iteeper,  for  doing  so.  This  could  be 
taken  to  be  an  admission  tiiat  he  was  the  per- 
son interested." 

Upon  principle  it  would  seem  that  the  cir- 
cumstance BO  adverted  to  must  be  of  little 
weight,  for  if  the  Incident  of  rendetli^  first 
aid  to  or  incurring  trivial  expense  for  an 
injured  person  were  in  every  Instance  re- 
garded as  imposing  liability  upon  the  person 
performing  such  charitable  service,  It  would 
necessarily  follow  that  acts  of  kindness  In 
cases  of  urgent  need  would  rarely  be  per- 
formed. In  the  case  at  bar,  however,  the 
charges  for  medical  attention  and  hospital 
dues  amoimting  to  $181.66  wen  paid  by  the 
defendants,  but  their  testimony  In  nqilana- 


BEPOBTEB 

tion  thereof  is  to  the  effect  Out  sadi  dis- 
bursements were  made  on  nompson's  ac- 
count and  at  his  request. 

The  case  of  De  Sandro  t.  Missoula  Light 
&  Water  Co.,  48  Mont  226,  243,  248,  136  Paa 
711,  716,  718,  was  an  action  to  recover  from 
Uiat  defendant  and  Adam  Hadalln  damages 
for  a  personal  Injury  caused  by  the  caving  of 
earth  In  a  ditch  in  which  the  plaintiff  was 
working.  As  <Hie  of  the  afflrmatlre  defenses. 
It  was  alleged  in  the  answer  that  at  the  time 
De  Sandro  was  hurt  he  was  not  in  the  em- 
ploy of  the  Light  ft  Water  Company  but  in 
ttiat  ot  Hadalln,  an  independent  contractor. 
The  cause,  having  been  tried,  resulted  In  a 
judgment  against  the  company  alone,  and 
it  appealed.  The  evidence  received  disclosed 
that  Hadalin  had  agreed  to  dig  and  refill  all 
trenches  for  work  required  in  the  year  1910, 
for  which  service  the  company  promised  to 
pay  him  certain  prices  per  foot  Their  ood- 
tract,  however,  was  not  reduced  to  writlnc 
and  signed  until  after  the  plaintiff  was  in- 
jured, when  it  was  dated  baA  to  April  1, 
1910,  die  time  Hadalln  commenced  perform- 
ing the  service.  It  further  appeared  that, 
from  the  time  the  work  began  until  the  writ- 
ten contract  was  signed,  the  company  made 
partial  settlemoits  with,  and  paid  sums  of 
mon^  for,  the  amounts  dne  for  labor  to  Had> 
alln,  who  emplc^ed  and  paid  all  the  moi  en- 
gaged In  the  service.  The  Judgment  in  that 
action  was  reversed  on  the  ground: 

"That  where  the  Jury  arbitrarily  acquits  the 
servant  or  agent  through  whose  negligence  the 
wrong  was  done,  the  verdict  against  the  prin- 
cipal ought  [not]  to  be  allowed  to  stand;  the 
reason  being  that  the  plaiotiS  should  not  be 
concluded  by  the  capricious  coudoct  of  the 
jury." 

In  deciding  the  case,  however,  Mr.  Chief 
Justice  Brantly,  evidently  as  a  guide  to  a 
new  trial,  said: 

"It  is  insisted  by  counsel  that  this  evidence 
[referring  to  the  partial  pa;menta  and  the  em- 
ployment men  hereinbefore  mentioned]  stands 
uncontroverted  by  any  evidence  in  the  record, 
and  hence  that  the  court  erred  in  submitting  to 
the  jury  the  question  whether  Hadalin  was  an 
indepoident  contractor.  With  this  contention 
we  do  not  af^ee.  But  for  the  fact  that  the 
parties  prepared  and  signed  the  writing  In  Sep- 
tember, the  queation  whether  there  was  or  was 
not  a  contract  would  have  been  left  entirety  to 
rest  upon  parol  evidence.  The  prqwration  of 
the  writing  at  that  time  did  not  diange  the 
uation  so  far  as  it  covered  the  time  prior  to 
the  accident.  In  the  absence  of  the  writing  it 
would  hmve  been  the  exclusive  province  of  the 
jury  to  say  whether  there  was  or  was  not  a 
contract ;  tor  whether  there  was  or  not  depend- 
ed npon  the  truth  of  the  statements  of  Brown 
and  Hadalln  hi  that  behalf,  in  the  light  of  the 
surrounding  circumstances.  There  was  some 
evidence  that  Wright,  the  general  foreman  ot 
the  company,  was  present  and  gave  some  orders 
to  Odenwaid  toucnin^  the  completion  of  tiw 
particular  work  on  whitih  Hadalin  was  engaged 
on  the  day  before  the  accident  This  was  a  cir- 
cumstance to  be  considered  by  the  jury  in  con- 
nection witii  the  other  evidence  as  to  how  tar 
the  company  retained  control  of  the  work.  Xlie 
mode  pursued  for  periodical  settlements  between 
Hadalin  and  the  company  tended  to  oorroboraie 
Hadalin  and  Brown  as  to  the  terms  of  the  con- 
tract, but  this  did  not  so  ooncluaively  sstabUsh 
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the  fact  of  Its  eztetenee  that  the  coiurt  wu 
warranted  In  takins  the  case  from  the  Jury. 
The  prodaction  of  the  writing  did  not  aid  toe 
defendant'*  case ;  on  the  contrary,  the  fact  that 
it  was  executed  after  Uie  accident^  and  dated 
back  to  cover  the  time  of  its  occurrence,  might 
be  eoR^tire  of  fabrication  In  order  to  Bave 
the  company  from  liability.  This  was  also  s 
circumstance  to  be  considered  by  the  jury ;  tor 
the  question  of  good  or  bad  faitti  of  the  trans- 
action tbuB  was  made  a  matter  of  inquiry  to  be 
detennlned  by  the  jury." 

[B]  Th«  opinion  in  that  case,  which  Is 
predicated  upon  evidence  tending  to  support 
the  defoise  of  an  Independent  contractor 
with  much  more  potency  than  the  testimony 
tn  the  case  at  bar,  leaves  but  little  to  be 
said  npon  the  chief  inquiry  involved  herein. 
In  addition  to  antedating  the  contract  after 
Dlbert  was  hurt,  as  admitted  by  Thompson, 
there  is  another  drcnmstance  which  may 
have  materially  Induced  the  jury  to  find  In 
favor  of  the  plaintiff.  It  will  be  remembered 
that  Thompson  testified  that  in  clearing  the 
land  he  lost  money,  yet  at  the  time  this  cause 
was  tried  the  defendants  had  not  furnished 
him  with  any  statement  of  his  account  with 
them.  There  was  received  in  evidence,  how- 
ever, what  purports  to  be  the  defendants' 
written  account  with  Thomi)son,  on  the  last 
page  of  which  he  is  charged,  under  date  of 
July  5,  1913,  with  "Brought  For*d,  ?9,4e3.- 
54,"  and  other  Items,  the  last  of  which  is 
noted  as  of  September  20,  1913,  amounting 
to  $227.60.  He  is  credited  on  that  page  as 
of  July  5,  1913,  with  "Brought  For'd,  $1.12. 
another  Item  of  $4.90  and  63  acres  @  $125, 
$6,625.00."  The  sums  of  these  columns  are 
noted  In  pendl,  but  no  balance  appears  to 
hare  been  Btruck,  thereby  tendbv  to  show 
that  the  account  had  not  been  closed,  and  to 
confirm  Thompson's  testimony  In  tt^  particu- 
lar. That  no  statement  had  been  rendered 
him  seems  Imprc^ble  If  he  were  an  inde- 
pendent contractor  as  alleged. 

Believing  that  no  errors  were  committed 
l9  submitting  the  cause  to  the  jury,  the  ^dg- 
ment  should  be  afilrmed;  and  it  is  so  or- 
dered. 

BUBMBTT^  BEAN,  and  BAMSBT,  33., 
ooncor. 


STATB  T.  OHAPIN  et  aL 

(Supreme  Court  of  Oregon.    Dec.  22,  1914.) 

1.  Gbiuinal  Law  (§  676»)— Delat  in  Tbiaz. 

— Dismissal  of  Indictment— Waiveb. 
Ik  O.  h.  I  1701,  authorizing  the  dismissal 
of  an  indictment  for  failure  to  t^  defendant  at 
the  next  tem,  is  waived.  In  view  of  section 
1606,  authorizing  an  appeal  from  an  order  re- 
fusing to  dismiss  an  indictment  for  delay,  where 
no  motion  for  dismissal  and  no  objection  to  the 
trial  was  made  on  that  ground,  though  Const 
art  1,  I  10,  declares  that  justice  shall  be  ad- 
ministered without  delay. 

[Ei.  Notfc— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1297-1304;   Dee.  Dig.  S 

67a*) 


2.  GaufZHAL  Law  (I  1144*)— PBEsnuFTioNe 
ON  Apfbai.— Continuance. 

After  a  trial  of  a  cause  without  objection 
of  any  kind  that  it  was  improperly  continued, 
it  will  be  presumed  on  appeal  that  a  pr<?per 
shqwing  was  made,  or  that  defendant  consented 
to  such  poaQmnemen^  as  error  will  not  be  pr^ 
sumed. 

[Ed.  Note.— For  otiier  cases,  see  Criminal 
Law,  Cent  Dig.  {{  278e-2764i.  2766-2771, 
2774-^81,  2901,  8016-a037;  Dec  Dig.  | 
1144.*] 

3.  Indictment  and  Infobicatior  (|  110*)— 
FoxxowiNO  LANouAas  ow  Statute— X*AB- 
cent  bt  Bailee. 

An  indictment  for  larceny  by  a  bailee,  al- 
leging that  defendant,  then  and  there  being  the 
bailee  of  $3,600  lawful  money  of  the  United 
States  of  America,  a  more  particular  descrip- 
tion of  which  is  to  the  grand  jury  unknown, 
the  property  of  peraous  named,  did  unlawfully 
neglect  and  refuse  to  deliver,  keep,  and  account 
for  the  said  personal  property  according  to  the 
nature  of  the  trust  contrary  to  the  statute,  etc., 
substantially  charges  the  offense  in  the  lan- 
guage of  the  statute,  and  Is  sufficient 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informatiiai,  Gent  Dig.  S|  2S9-294;  Dec 
Dig.  S  110.»] 

4.  Embezzlement  ({  35*)— Owneeship^Vabi- 

ANCB. 

Under  an  indictment  for  larceny  by  a 
bailee,  alleging  the  ownership  of  the  money  to 
be  In  husband  and  wife,  proof  that  the  money 
was  evidenced  by  a  certificete  of  deposit  in  the 
name  of  the  husband,  but  that  on  account  of 
his  poor  health  tbe  wife  transacted  the  principal 
portion  of  the  tHislness  by  which  defendants  se- 
cured posseBslon  of  the  money,  was  not  a  vari- 
ance under  L.  O.  L.  9  1444,  providing  that 
when  a  crime  involves  the  commission  of  a 
private  Injury  and  is  described  sofflciently  to 
identify  the  act,  an  erroneous  allegation  as  to 
the  person  injuKd  Is  not  materiaL 

[Ed.  Note^— For  other  cases,  see  Smbezxle- 
ment.  Cent  Dig.  fS  66-69;  Dec.  Dig.  {  85.*1 

6.  Embezzlement  ({  36*)  —  Labobnt  bt 

B  AILEE — VABLAN  CB. 

Under  an  indictment  tor  larceny  by  a 
bailee,  allcsing  that  defendant  then  and  ther^ 
being  the  bailee  of  $3,500,  the  property  of  a 
person  named,  did  neglect  to  return,  etc.,  proof 
that  defendant  received  a  certificate  of  deposit 
from  the  person  named,  on  which  he  received 
the  money  from  a  bank,  was  not  a  variance. 

[EM.  Note.— For  other  caaas,  see  Embezale- 
ment,  Cent  Dig.  {|  66-69;  Dec.  Dig.  {  36.*] 

6.  EttCBEZZLEMBNT    (}    S8*>    —    LUCENT  BT 

Bailee— Admissibtutt  of  Evidence. 
In  a  prosecntion  for  larceny  by  a  bailee 
of  money  left  by  a  person  named  with  defend- 
ant to  invest  in  first  mortgages,  evidence  that 
the  [wrson  named  had  theretofore  loaned  de- 
fendants a  sum  of  money  evidenced  by  a  prom- 
issory note  is  admissible,  where  offered  to  show 
that  the  money,  the  larceny  of  which  was  claim- 
ed, was  not  a  loan  as  the  defense  alleged. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Gent  Dig.  ||  63U  66^  06  fDec.  Dig.  {  38.*] 

7.  CuaasAL  Law  Q  762^*)— Evidence— 
Dismissal  or  CoDEFXNDANTa 

Under  L.  O.  L.  {  1531,  providing  that 
where  several  persona  are  charged  in  the  same 
indictment  with  a  crime,  and  the  court  is  of 
opinion  that,  as  to  a  particular  defendant  there 
is  not  sufficient  evidence  to  put  lilm  on  his  de- 
fense, the  court  must,  if  requested  to  do  so  by 
another  defendant,  diBcharge  such  defendant,  in 
order  that  he  may  be  a  witness  for  bis  co- 
defoiduit  the  denial  of  such  a  motion  is  not 
error*  where  the  defendants  jointly  indicted 
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bad  been  granted  separate  trials  and  it  dtd  not  ap- ' 
pear  that  the  evidence  waa  insufficient  aa  to  t^e 
defendant  as  to  whom  the  dismiaaal  ia  requested. 

[Bd.  Note.— For  other  cases,  WW  Ciindnal 
Law.  Dec.  I»g.  S  752^.*] 

&  EKBEKZLmCEnT    (I    41*)    —    IiABCBNT  BT 

Bailee— Adhisbibilitt  or  Dtidbnok. 

In  a  prosecution  for  larceny  hj  a  bailee, 
in  which  the  defendant  claimed  that  the  money 
was  loaned  to  a  mortgage  and  trust  company  of 
whicB  he  was  a  member,  and  that  he  waa  not 
personally  responsible,  It  la  proper  to  permib 
an  Inquiry  into  the  affairs  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment. Cent.  Dig.  {63;  Dec.  Dig.  |  4L*] 

9.  Embezzlement  (S  6*)— IiABCENT  bt  Bailee 
—Intent. 

Under  L.  O.  I*.  S  1956,  making  It  larceny 
for  any  bailee  of  money,  etc.,  to  wrongfully 
convert  or  neglect  or  refuse  to  deliver  or  ac- 
count for  the  money  bailed,  etc.,  according  to 
the  trust,  intent  to  defraud  la  not  an  element  of 
the  crime. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  I  8 ;  Dec.  Dig.  |  6^*] 

10.  EflCBEZZLEHINT    (|    30*)    —  LUtCENT  BT 

Bailee— Aduisbibilitt  of  Evidence. 

In  a  prosecution  for  larceny  by  a  bailee  of 
money  left  with  defendant  to  invest  in  first 
mortgages  f6r  the  owner,  the  state  may  show 
that  defendant  bod  ample  opportnnity  to  de> 
liver,  return,  or  account  for  the  money. 

[Ed.  Note.— For  other  casee,  see  Embezzle- 
ment, Cent  Dig.  |  82;  Dec  Dig,  {  39.*] 

11.  EmBEZZUMENT   (I  2S*)  —  liAXCENT  BT 
B  ArLBE— DEFEN  SEB. 

In  a  proBecution  for  larceny  by  a  bailee  of 
mtuey  left  with  defendant  to  iaveat  In  first 
mortgages,  it  is  no  defense  that  the  owner  of 
the  money  attempted  to  collect  the  money  or  ob- 
tain a  surety  therefor. 

[Eld.  Mote.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  H  31-35% ;  Dec  Dig.  S  23.*) 

12.  Embezzlement  <|  44*)  —  Larcbkt  bt 
Bailee— Loan— SUFTiciENCT  op  Evidence. 

In  a  prosecution  for  larceny  by  a  bailee, 
evidence  held  sufficient  to  show  Uiat  the  money 
converted  was  left  with  defendant  personally  to 
invest  In  first  mortgages  for  the  owner's  bene- 
fit and  was  not  a  loan  to  a  corporation  of 
which  defendant  was  a  member. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  S{  67-70;  Dec.  Dig.  {  44.*] 

Department  No.  2.  Appeal  from  drctdt 
Court,  Multnomah  County;  Jolrn  P.  Kava- 
naugh.  Judge. 

W.  H.  Ghapln  was  convicted  of  larceny  as 
bailee,  and  he  appeals.  Affirmed. 

A.  King  Wilson  and  Geo.  Rossman,  both 
of  Portland  (Wilson,  Neal  &  Rossman  and 
J.  J.  Fitzgerald,  all  of  Portland,  on  the 
brief),  for  appellant.  A.  A.  Mnrphy  and 
John  A.  Collier,  both  of  Portland  (Walter 
H.  Evans,  RoI>ert  Maguire,  and  John  A. 
Collier,  all  of  Portland,  on  the  brief),  for 
the  State. 

BEAN,  J.  The  defendants,  W.  H.  Ghapln 
and  E.  G.  Heriow.  were  char^  by  the  grand 
Jury  of  Multnomah  county,  Or.,  by  an  Indict- 
ment returned  on  the  28tb  day  of  Febraary, 
1914,  with  the  crime  of  larceny  by  bailee  ct 
$3,600.  lawful  money  of  the  United  States, 
the  personal  proper^  of  William  'Grace  and 


Marion  Anne  Grace.  Y>n  Hay  11, 1014,  the  de- 
fendants entered  th^  pleas  of  not  guOty.  The 
March  and  April  terms  ot  court  haTlng  in- 
terrened,  In  May  defendant  W.  H.  Ghapln 
was  tried  B^rate^,  at  bis  request  The 
Jury,  being  unable  to  agree  upcm  a  verdict; 
were  discharged,  and  on  the  8d  day  ct  June^ 
1914,  defendant  Ghapln  was  again  brought 
to  triaL  The  Jury  returned  a  verdict  <tf 
guilty  as  charged.  From  an  ensuing  Judg- 
ment the  defendant  appeals. 

[1,2]  Defendant's  counsd  makes  Qie  con- 
tention that  under  section  1701,  U  O.  U, 
"the  court  lost  Jurisdiction  to  try  the  case." 
That  section  Is  as  follows: 

"If  a  defendant  indicted  for  a  crime,  whose 
trial  has  not  been  postponed  upon  bis  applica- 
tion or  by  his  consent  be  not  brought  to  trial 
at  the  next  term  of  the  court  in  which  the  in- 
dictment is  triable,  after  it  ia  found,  the  court 
must  order  the  indictment  to-  be  dismissed,  un- 
less good  cause  to  the  contrary  be  shown." 

Section  1606  of  the  same  laws  provides 
that  an  appeal  may  be  taken  from  an  order 
refusing  to  dismiss  an  indictment  as  pro- 
vided in  the  section  quoted.  According  to 
the  provisions  of  these  sections  of  the  Code^ 
if  the  cause  was  not  continued  upon  proper 
application,  or  unless  good  cause  therefor 
was  shown,  it  was  incumbent  upon  the  de- 
fendant to  make  a  request  to  the  court  for 
such  dismissal  and  obtain  an  order  grant- 
ing or  refusing  the  same.  No  motion  of  that 
kind  was  made  before  the  trial  in  this  case, 
nor  was  any  objection  interposed  to  the  trial 
of  the  cause  on  that  ground.  Under  the  cir- 
cumstances the  defendant  waived  the  right 
if  any  'there  was,  to  make  such  a  motion. 
People  V.  Hawkins,  127  CaL  372,  59  Paa  697. 
The  court  Is  authorized  by  section  1513,  U 
O.  L.,  to  postpone  the  trial  of  a  criminal  ac- 
tion to  another  day  in  the  same  term,  or  to 
another  term,  uiKtn  suffldent  cause  shown 
by  the  affidavit  of  the  defendant  or  the  state- 
ment of  the  district  attorney.  State  T. 
Breaw,  45  Or.  586,  78  Paa  896 ;  In  re  Von 
Klein,  67  Or.  298,  135  Pac.  870.  In  the  ab- 
sence of  any  showing  as  to  what  proceedings 
were  had  for  a  continuance,  after  a  trial  of 
the  cause  without  any  objection  of  that  kind, 
it  will  be  presumed  that  a  pn^r  showing 
was  made,  or  else  the  defendant  consented 
to  such  postponement  Error  will  not  be 
presumed.  State  v.  Van  Waters,  36  Wash. 
358,  78  Pac.  897;  Pe<Vle  t.  Hawkins,  supra; 
Johnson  v.  State,  42  Ohio  St  207.  Section 
10,  art  1,  of  the  C<»iatttntion  declares  that 
Justice  shall  be  administered  without  delay, 
and  the  statute,  no  doubt  was  enacted  with 
that  end  in  view;  but  we  do  not  think  tt 
was  intended  that  the  defendant  shonld  neg- 
lect to  invoke  the  privilege  granted  ot  avail 
himself  of  a  trial  upon  an  Indlctmoit,  and 
tben  upon  an  appeal  from  a  c(mvlctl<m  In- 
voke the  statute  and  have  the  Judgmrat  an- 
nulled, without  calling  the  attentlcm  of  the 
trial  court  to  the  matter  twfore  the  trial  ot 
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the  cause  and  affording  the  state  an  opporta- 
nlty  to  show  good  cause  for  the  delay,  or 
that  the  same  was  In  tmth  "upon  the  appli- 
cation or  by  the  consent'  ot  the  defendant 
The  defendant's  remedy,  if  he  was,  at  any 
time,  entitled  to  a  dismissal,  was  to  apply 
to  the  lower  court  for  the  same  at  the  proper 
time,  and  If  such  request  was  deemed  to  be 
improperly  refused,  he  had  the  right  of  ap- 
peal. It  was  held  by  this  court  In  the  case 
In  re  Yon  Klein,  snpra,  that  mandamus  would 
not  lie  to  compel  the  dismissal  of  an  Indict- 
ment for  delay  In  bringing  the  accused  to 
trial,  and  that  an  appeal  from  an  order  re- 
fusing to  dismiss  an  Indictment  was  the  prop- 
er remedy. 

[S]  The  charging  part  of  the  indictment  is 
as  follows: 

The  said  W.  H.  Chapin  and  B.  O.  Herlow, 
on  the  11th  day  of  November,  A.  D.  1912,  in 
the  county  of  Multnomah  and  state  of  Oregon, 
then  and  there  being  then  and  there  the  bailee 
of  $3,500.  lawful  money  of  the  United  States 
of  America,  a  more  particular  description  of 
which  IB  to  the  grand  jury  anknowzu  all  being 
the  personal  property  of  Willism  Grace  and 
Marion  Anne  Grace,  did  thea  and  there  unlaw- 
fully and  feloniously  fail,  neglect  and  refuse  to 
deliver,  keep,  and  account  for  the  said  personal 
property  according  to  the  nature  of  their  trust, 
contrary  to  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of 
the  state  of  Oregon." 

It  Is  urged  on  behalf  of  d^endant  Ohapin 
that  the  indictment  does  not  state  facts  suf- 

flclent  to  constitute  a  crime.  The  general 
rule  is  that  when  the  statute  sets  out  what 
shall  constitute  the  offense,  it  Is  sufficient 
for  the  Indictment  to  charge  the  offense  sub- 
stantially In  the  language  of  the  statute.  If 
the  elements  of  the  crime  are  set  forth  in 
the  Indictment  sufficiently  to  inform  the  de- 
fendant of  the  charge  he  is  called  upon  to  an- 
swer, that  Is  all  that  is  required.  State  t. 
Boss,  55  Or.  450,  104  Fac.  596,  106  Pac  1022, 
42  L.  R.  A.  (N.  S.)  601,  613 ;  State  v.  Dough- 
erty, 4  Or.  200,  205.  The  Indictment  In  the 
case  under  considerati^xi  contains  a  plain, 
concise  statement  of  acts  and  circumstances 
which  Identify  the  offense  and  show  an  in- 
fraction of  the  statute  by  the  defendants. 
This  section  of  the  laws  of  the  state  declares 
tliat  the  acts  described  in  the  indictment 
constitute  larceny. 

[4]  It  Is  "urged  by  defendant's  counsel 
that  there  was  a  variance  between  the  proof 
and  the  allegation  of  the  Indictment  as  to 
ownership.  The  evidence  in  this  respect 
tended  to  show  that  the  money  obtained  by 
the  defendants  from  the  Graces  was  in  the 
United  States  National  Bank  of.  Portland, 
and  that  the  same  was  evidenced  by  a  certif- 
icate of  deposit  of  $3,680  in  the  name  of 
William  Grace,  and  that  on  accoimt  of  the 
poor  health  ot  Mr.  Grace  Mn.  Oraoe  trans- 
acted the  prlnd^l  pert  of  the  negotiations 
with  the  defendants.  It  was  mainly  by  her 
authoritr  that  the  funds  were  turned  oYoe 
to  the  defendants  to  be  Invested.  Mis.  Grace 
had  a  special  ownership  In  the  money.  Mr. 


Grace  Indorsed  the  certificate,  and  the  de- 
fendants returned  $80  to  the  Graces  and  rec- 
ognized Mrs.  Grace's  authority  In  the  matter. 
Sectl<Hi  1444,  L.  O.  L.,  reads  thns : 

"WhMi  a  crime  involves  the  oommlsslon  of  or 
an  attempt  to  commit  a  private  injury,  and  is 
described  with  sufficient  certainty  in  other  re- 
spects to  Identify  the  act,  an  erroneous  allega- 
tion as  to  the  person  injured  or  Intended  to  be 
injured  is  not  material. 

Under  this  section  there  can  be  no  quea- 
tion  but  that  the  crime  is  described  with 
sufficient  certainty  t<>  Identify  the  act  charged 
to  have  been  committed,  and  the  conviction 
would  be  a  complete  bar  to  another  prosecu- 
tion for  the  offense.  There  was  no  fatal  va- 
riance. State  V,  Togarty,  105  Iowa,  82,  74  N. 
W.  754;  State  v.  Gcmgrove,  109  Iowa,  66,  60 
N.  W.  227;  People  v.  Nunley,  142  Gal.  105, 
76  Pac.  676,  California  has  a  statute  the 
same  as  section  1444,  L.  O.  L.  People  t. 
Leong  Quong.  60  CaL  107,  was  a  case  Involv- 
ing the  larceny  of  a  horse  alleged  to  belwkg 
to  one  Sang  Hop.  At  the  trial  the  owner  tes^ 
tided  that  Sang  Hop  was  his  bnslness  name, 
and  htB  personal  name  was  Tup  Chin.  It 
was  there  said: 

"The  name  of  the  owner  of  stolen  property  la 
not  a  material  part  of  the  offense  charged.  It 
ia  only  required  to  identify  the  transaction,  so 
that  the  defendant  by  proper  plea^  may  protect 
himself  against  another  prosecution  fbr  tiie 
same  offense." 

In  People  t.  Btbolsl,  89  Oal.  482,  26  Pac. 
1082,  the  information  Charged  that  the  stol- 
en goods  were  the  "x>er8onal  property  of  the 
estate  of  George  H.  Tay  and  Oscar  Backus, 
copartners,  •  •  •  under  the  firm  name 
and  style  of  Geo.  H.  Tay  &  Oa**  It  appeared 
that  one  ot  the  partners  was  dead,  and  that 
his  estate  was  represented  by  executors 
who  were  the  legal  owners  of  the  property, 
and  a  fatal  variance  was  claimed  by  reason 
of  these  facts.  It  was  held  under  section  956 
that  the  description  left  no  donbt  as  to  the 
Identity  of  the  act  charged  to  have  been  com- 
mitted, and  was  sufficient  It  was  said  In 
State  T.  Nelson.  11  Nev.  339: 

"The  only  thing  essential  in  either  case  [lar- 
ceny  or  robbery]  seems  to  be  an  averment  which 
Bhah  show  conclusively  that  the  property  does 
not  belong  to  defendant.  And  courts  have 
shown  a  disposition  to  allow  the  proof  of  any 
sort  of  interest  in  or  right  to  the  custody  of 
the  property  to  be  suffldent  proof  of  owner- 
ship.' 

In  the  present  case  Mrs.  Grace  had  ample 
authority  at  all  times  to  receive  the  money 
from  the  defendants.  She  bad  the  right  to 
the  custody  thereof.  If  they  had  accounted 
to  her  according  to  the  nature  of  thdr 
trust,  it  would  have  been  a  full  compliance 
with  the  law.  There  was  nothing  in  the  alle- 
gation of  ownership  of  the  funds  to  mis- 
lead the  defoidants  or  render  it  doubtful  as 
to  what  was  the  charge  against  them. 

[II  It  is  claimed  that  the  evidence  does  - 
not  deseribe  the  property  as  alleged,  fbr  the 
reason  that  the  receipt  of  tbe  oertlflcate  ot 
deposit  was  not  a  bailment  of  money.  If 
the  proof  stopped  tbsn,  the  case  would  be 
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to  the  Graces.  People  v.  Meeeros,  16  CaL 
App.  277,  116  Pac.  679,  dted  by  defendant's 
counsel,  is  authority  for  the  proposition  that 
when  one  receives  a  check  In  one  county  and 
cashes  it  and  converts  the  proceeds  in  an- 
other, without  returning  to  the  former,  the 
venue  of  the  <±arge  Is  in  the  latter  county. 
It  was  Immaterial  whether  the  defendants 
received  the  money  direct  from  one  of  the 
Graces,  some  other  person,  or  through  the 
bank.  -  The  $3,600,  and  not  the  certificate  of 
deposit,  was  what  was  intrusted  to  their 
care  to  invest  in  real  estate  mortgages.  The 
certificate  was  mere  evidence  of  authority 
to  receive  the  funds. 

[1]  Over  the  objection  and  exception  of 
defendant's  counsel,  the  state  Introduced  in 
evidence  the  promissory  note  of  Chapln  and 
Herlow  in  favor  of  William  Grace  for  ^,500 
and  interest,  dated  October  18,  1910,  upon 
which  different  amounts  aggregating  |265 
were  indorsed.  Defendant  assigns  the  ad- 
ndsaiwi  of  this  evidence  as  error.  It  was 
not  claimed  by  the  prosecution  that  the 
$2,600  was  anything  except  a  loan.  The  note 
was  offered^  as  a  circumstance  to  show  that 
the  Graces 'would  not  be  likely  to  loan  the 
defendants  or  their  company  $3,600  more, 
and  that  neither  of  the  defendants  at  any 
time  asked  for  the  same 'as  an  additional 
loan. 

[7]  Counsel  for  defendant  Chapln  moved 
the  court  for  an  order  dismissing  the  indict- 
ment against  his  codefendant  Herlow,  in 
order  that  the  latter  might  be  a  witness  for 
Chapln,  and  allege  error  In  denying  the  same. 
Section  1631,  U  O.  U,  directs  as  follows: 

"When  two  or  more  persons  are  charged  in 
the  same  indictment,  and  the  court  la  of  opinion 
that,  In  regard  to  a  particular  defendant,  there 
is  not  sufficient  evidence  to  put  bim  on  his  de- 
fense, it  must  if  requested  by  another  defendant 
then  on  trial,  order  him  to  be  discharged  from 
tlia  indictment,  before  the  evidence  is  closed, 
that  be  may  be  a  witness  for  his  codeftadant." 

It  is  snffldent  to  state  that  It  does  not 
appear  from  the  record  that  there  was  not 
sufficient  evidence  against  Herlow  to  put 
him  on  his  defense,  and  there  was  no  error 
In  denying  the  motion  or  in  not  permitting 
defendant  Herlow  to  testify.  See  State  v. 
Goff.  142  Pac.  564,  where  this  Is  fully  dis- 
cussed by  Mr.  Justice  Ramsey.  See,  also, 
State  V.  White,  48  Or.  418,  87  Pac.  137,  428 ; 
State  V.  Case,  61  Or.  265,  122  Pac.  304. 

[S]  Defendant  excepts  to  the  ruling  of  the 
court  permitting  counsel  for  the  state,  upon 
cross-examination  of  defendant  Chapln  and 
other  witnesses,  to  inquire  Into  the  affairs  of 
the  Chapln-Herlow  Mortgage  &  Trust  Com- 
pany and  the  other  corporations  of  the  de- 
fendants. It  was  the  claim  of  the  prosecu- 
tion that  the  money  was  intrusted  to  the  de- 
fendants, Chapln  and  Herlow,  Mrs.  Grace 
having  particular  confidence  In  Mr.  Chapln, 
and  testimony  was  offered  tiding  to  show 


he  was  not  personally  responsible,  and  tea- 
tlfled*  to  that  effect  It  was  therefore  prop- 
er for  the  prosecntlon  to  croea-examine  and 
inquire  in  regard  to  the  matters  which  the 
defendant  had  brought  into  the  case  as  a 
defense.  The  case  turns  upon  qoestions  of 
fact.  If  the  Jury  had  believed  the  evidence 
of  defendant  Chapln  that  the  money  was 
loaned  to  the  Chapln-Herlow  Mortgage  & 
Trust  Company,  he  would  have  been  en- 
titled to  an  acqulttaL  The  Jury  by  th^ 
verdict  found  that  the  evidence  upon  the  part 
of  the  state  was  true;  hence  the  law  relied 
upon  by  defendant  as  announced  in  the  case 
of  state  V.  Carmean,  128  Iowa,  291,  102  N. 
W.  97,  106  Am.  St  Rep.  352,  does  not  apply. 
This  was  a  case  of  prosecution  for  embezzle- 
ment of  money  by  an  officer  of  a  corporation, 
which  money  was  paid  to  the  company  In  a 
transaction  involving  the  sale  of  veliicleB, 
which  was  unquestionably  had  with  Uie  cor- 
poration. 

[9]  By  several  Instructions  the  defendant's 
counsel  requested  the  court  to  charge  the 
Jury  to  the  effect  that  under  the  statute: 

"A  felonious  intent  is  an  essential  ingredient 
of  the  crime  charged  against  the  defendant,  and, 
before  he  can  be  omvicted.  It  must  distinctly 
appear  that  he  made  intentional  wrong_  diepoeal 
of  tbe  funds  of  William  Grace  and  Marion  Anne 
Grace,  with  a  felonious  intent  to  cheat  and  de- 
fraud them.  The  mere  fact  that  he  was  miable 
to -pay  the  money  over  on  demand  to  Mr.  and 
Mrs.  Grace  la  not  enough,  if  criminal  intent  is 
not  plainly  aiqpareut" 

For  failure  to  give  the  Instruction  as  re- 
quested defendant  aaslgna  error.  The  oovtt 
did,  however,  lostmct  the  Jury  as  f<dlowa: 

"A  criminal  intent  in  falling  to  deliver,  or 
keep,  or  account  for  moneys  intrusted  to  a  bailee 
is  an  eeaential  element  of  tbe  crime  charged  in 
this  indictment.  •  •  *  You  mast  be  satisfied 
of  such  criminal  Intent  beyond  a  reasonable 
doabt." 

Section  1968  of  tb»  statute  does  not  ex- 
presaly  make  an  Intent  to  defraud  a  neoe»> 
.sary  ingredient  of  the  crime  charged  in  the 
Indictment  A  wrongfal  converrton  of  money 
of  another  Intrusted  to  a  bailee  or  a  fallnte, 
neglect,  or  refusal  to  ddlver,  keep,  or  account 
for  such  money  according  to  the  nature  of 
the  trust  would  be  a  violation  of  the  statate.' 
State  r.  Ross,  66  Or.  450,  104  Pac.  596,  106 
Pac.  1022,  42  U  R.  A.  (N.  S.)  601,  613;  Pur- 
celly  V.  State,  29  Tex.  App.  1,  13  S.  W.  983 ; 
25  Cyc.  p.  98b.  In  other  words.  If  Cliapln  was 
the  bailee  of  tbe  $3,500,  the  property  of  Mr. 
and  Mrs..  Grace,  and  wrongfully  converted 
the  same  to  his  own  use  and  failed  to  ac- 
count for  or  deliver  tbe  same  according  to 
the  nature  of  his  trust,  he  would  violate  the 
statute,  although  at  the  time  he  appropriated 
the  money  be  may  have  Intended  ^to  ii>eculata 
therewith  and  repay  the  same  at  some  future 
time. 

It  was  said  by  Mr.  Justice  EaUn,  In  State 
T.  Ross,  supra,  at  page  478  of  95  Or^  at 
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page  604  of  104  Pft&  (42  L.  R.  A.  [N.  S.) 

601,  618): 

"Neither  is  criminal  Intent  Involved  nndcr 
this  statute,  as  we  have  shown  in  defining  a 
oooveredon.  Such  a  convmion,  when  comiolt- 
ted  in  violation  of  tiie  terms  of  this  statate  (mc- 
tion  1807),  constitutes  the  offenaei  aad  no  other 
Intent  need  be  ahown.** 

[IB,  11]  Therefore  the  charge  In  the  re- 
spect noted  was  favorable  to  the  defendant 
Hence  It  was  proper  for  tlie  Btate  to  show 
that  this  defendant  bad  bad  ample  opportuni- 
ty to  deliver,  return,  or  account  for  the 
money,  and  In  this  connection  it  may  be  said 
that  an  unsuccessful  attempt  on  the  part 
of  the  Graces  to  collect  the  money  from 
either  of  the  defendants,  or  npon  the  Mahon 
notes,  or  to  obtain  surety  therefor,  would 
not  exculpate  this  defendant  The  trial 
court  charged  the  Jury  as  follows: 

"If  you  find  that  William  Grace  or  Marion 
Anne  Grace  loaned  this  money  to  this  defendant, 
or  to  this  defendant  and  E.  O.  Herlow,  or  to 
the  Gfaapin-Herlow  Mortgage  &  Trnst  Com- 
pany, then  this  defendant  must  be  acquitted. 
For,  if  this  transaction  was  a  loan  then  there 
1b  no  criminal  liability.  Or  if  you  entertain  a 
reasonable  doubt  as  to  whether  this  transaction 
was  a  loan,  then  this  defendant  must  be  acquit- 
ted, upon  the  principle  that  the  defendant  is 
entitled  to  the  bmeSt  of  every  reasonable  doubt 
But  if  William  Grace  or  Marion  Anne  Grace 
Intrasted  this  money  to  this  defendant,  or  to 
this  defendant  and  another,  for  the  special'pur- 
pose  that  the  money  be  loaned  apon  first  mort- 
sage  securities  for  the  benefit  of  uie  owner,  then 
there  was  imposed  upon  the  persons  to  whom 
it  was  so  intrusted  the  duty  to  loan  sudi  money 
upon  first  mortgage  securities  for  the  benefit  of 
the  owner,  or,  failing  to  so  loan  it  to  return  it 
to  the  -owner;  and  if  the  person  or  persons 
to  whom  the  money  is  so  intrusted  fails  to  use 
or  apply  such  money  according  to  the  nature  of 
their  trust  and  then  fails  to  return  it  to  the 
owner,  but  <hi  the  contrary,  eitiier  intentionally 
convert  it  to.  their  own  use,  or  else  intentionally 
divert  it  to  some  otiier  purpose  In  violation  of 
the  trust  then  such  person  is  guilty  of  larcwy 
hr  bailee." 

[12]  At  the  doae  of  the  case  connad  for 
dtfradant  requested  the  court  to  Instruct 
the  Jury  to  bring  In  a  Terdlct  of  not  guilty. 
The  record  discloses  that  the  evidence  In  the 
case  tended  to  show  that  in  Febmary,  1912, 
defendant  W.  H.  Ghapin  and  bis  codefendant 
E.  C.  Herlow,  organized  what  was  known  as 
the  Chapln-Herlow  Mortgage  &  Trust  G<»n- 
pany,  a  corporation  of  the  ciqiiltal  stock  of 
|:asO,000,  with  W.  H.  Cliapin  as  president  and 
B.  G.  Herlow  as  secretary ;  that  prior  to 
tbat  time  they  bad  eondncted  business  under 
the  name  of  CSiamarlow  Company  with  the 
same  officers,  and  b^ore  tiiat  as  the  Oiaplow 
Company  and  as  Cbapin  ft  Heriow,  partners. 
The  business  of  the  partnership  and  the  dif- 
ferent prior  companies  merged  into  the  Gha- 
pin-Herlow  Mortgage  ft  Trust  Company, 
which  for  some  time  prior  to  tt»  trial  had 
been  In  the  bands  of  trustees. 

On  the  lOtb  of  October,  1012.  the  defend- 
ant, in  company  with  B.  O.  Herlow,  went  to 
the  home  of  William  and  Marlon  Anne 
Grace  for  Uie  purpose  of  checking  over  some 
bnidnces  affalzt  whidi  tlie  defendants  bad 


maiuiged  for  the  Graces  for  a  nnmber  of 
years.  At  that  time  tiiey  informed  Mr.  and> 
Mrs.  Grace  tiiat  they  were  working  Into  the 
mortgage  business,  and  that  Uiey  bad  aome 
first  real  estate  mortgages  bearing  8  per 
cent  interest  It  a]n>earB  that  Mr.  WUllam 
Grace  had  for  several  years  been  afflicted 
with  locomotor  ataxia,  and  was  unable  to 
transact  mndb  business  and  tinable  to  he  a 
witness  at  the  triaL  On  tids  accoont  Mrs. 
Grace  looked  after  a  considerable  portion  of 
their  business.  We  quote  from  the  testi- 
mony of  Mrs.  Grace: 

"A  few  weeks  before  the  bonds  became  due 
Mr.  Chapfn  and  Mr.  Herlow  came  out  to  the 
house  and  were  saying  that  if  any  one  had  any 
money  to  invest,  now  was  the  time  to  invest  it 
in  first  real  estate  mortgages  of  7  and  8  per 
cent ;  that  tbey  had  some  if  any  one  had  money 
to  invest  And  I  said  :  'Well,  our  bonds  become 
due  soon ;  could  you  invest  in  first  mortgages  at 
8  per  cent  for  us?*  And  they  said:  ^Yes*; 
they  could.  And  we  were  to  let  them  know 
when  the  bank  notified  ng  tiiat  the  bonds  were 
due,  and  they  would  come  out  and  take  Mr. 
Grace  to  the  banlc  and  get  the  money.** 

It  seems  that  the  Graces  had  some  money 
invested  In  improvement  bonds  which  were 
at  the  bank.  Mrs.  Grace  further  states: 
Tbat  in  about  three  weeks  after  the  first 
conversation  related,  she  called  np  Cbapin 
and  Hertow  over  the  ^one  and  informed 
them  that  their  bonds  were  due.  Tb&t  de> 
fendant  Herlow  came  out  to  the  house  In  a 
car  to  take  Mr.  Grace  to  the  bank  to  get 
the  money,  and  that  sbe  did  not  feel  easy 
about  Mr.  Herlow  gettii^  it,  and  «he  plumed 
Mr.  Cbapin  that  Mr.  Herlow  was  there,  and 
asked  him  if  it  was  all  right  for  him  to 
have  the  mon^,  and  Mr.  COiapIn  said;  "Tes; 
It  Is  au  right  for  Mr.  Herlow  to  get  the  mon- 
ey." That  thereupon  Mr.  Grace  was  aa- 
sisted  to  the  automobile  and  taken  to  the 
bank  for  the  purpose  of  Obtaining  the  moiuiy 
npon  a  certificate  of  deposit  of  tiie  United 
States  National  Bank  for  «8,S80,  «8,B00  of 
which  it  was  understood  that  Ghapin  and 
Herlow  would  Invest  in  real  estate  mart' 
gages.  Ei^ty  dollars  of  this  amount  was 
sent  to  the  Graces  a  diort  time  afterwards. 
It  appears  that  Mr.  Grace  indorsed  the  oer- 
tlflcate  of  deposit  In  about  a  week  or  10 
days  from  the  date  the  money  was  received 
Messrs.  Cbapin  and  Herlow  came  to  the 
residence  ctf  the  Graces  and  delivered  four 
promissory  notes,  three  of  whlcb,  aggr^at- 
ing  94>000,  were  signed  by  H.  G.  Mahon,  and 
one  note  signed  by  Chapln-Herlow  Mortgage 
ft  Trust  Company  for  fS,000.  In  answer  to 
the  question,  "What  did  they  tell  you  about 
those  papers  they  gave  you?"  Mrs.  Grace 
answered:  "I  did  not  read  the  notes  there. 
I  Just  looked  at  them  and  T  noticed  that 
H.  G.  Mahon's  notes  were  for  $4,000.  and  it 
was  $3,500  that  we  had  let  them  bave,  and 
I  asked  what  the  extra  $500  was  for,  and 
they  said  that  was  extra  security,  and  their 
note.  *  *  *  They  told  us  that  that  ex- 
tra $500  was  security,  and  their  note  was 
securl^;  but  I  don't  remember  anything  else 
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they  said."  To  the  question,  "Did  you  know 
vhere  the  mortgages  were?"  she  answered: 
"Well,  no.  They  kept  some  of  the  papers  at 
their  office  at  that  time  and  some  of  the 
bills,  and  we  had  some  of  them ;  and  I  don't 
know  that  we  asked  them  where  the  papers 
were.  It  was  an  understood  thing  that  they 
were  In  their  ofQce."  Mrs.  Grace  testified 
that  the  defendants  never  asked  or  tried  to 
borrow  the  money;  that  she  thought  when 
they  got  the  four  notes  that  It  was  a  mort- 
gage, and  that  the  $3,B00  note  of  Chapln- 
Herlow  Mortgage  &  Trust  Company  was  a 
receipt  therefor;  that  Chapin  and  Ilerlow 
were  to  look  after  everything  relating  to  the 
matter.  It  appears  that  the  Graces  had  been 
acquainted  with  Mr.  Chapin  for  about  20 
years,  and  that  a  portion  of  the  time  had 
lived  In  the  same  house,  and  that  they  had 
perfect  confidence  in  his  integrity. 

Mr.  R.  II.  Dunlway,  an  attorney,  testified 
In  effect  that  defendant  Chapin  admitted 
that  this  93,500  bad  been  received  by  them 
for  the  purpose  of  loaning  it  on  first  real 
estate  mortgages,  and  that  he  did  not  know 
why  It  had  not  been  done.  It  appears  that 
no  part  thereof  was  loaned  upon  mortgages. 
Defendant's  version  of  the  first  couTersatlon 
is  as  follows: 

"After  we  had  finished  our  conversation  about 
the  statement  and  the  papers  were  all  folded  up 
and  handed  over  to  Mrs.  Grace,  we  started  to 
leave,  and  there  was  a  sort  of  genera]  conversa- 
tion about  one  tiling  and  another,  and  I  think 
I  made  tbe  remark  that  we  were  working  into 
the  mortgage  business.  She  says,  'What  can 
you  get  on  mortgages?'  I  says:  'It  depends 
upon  where  the  property  is  located.  Six  or  7 
or  8  per  cent. ;  7  per  cent,  in  Laurelhnrst,  Ir- 
vington,  and  that  district,  and  8  per  cent 
farther  on  out.'  And  she  says,  'We  ma^  have 
some  modey  later  on,  and  may  want  you  to 
handle  it  for  us'  something  like  that.  I  says, 
'All  right,  we  will  be  very  glad  to  do  anything 
we  can  for  you,  Mrs.  Grace.  " 

It  appears  that  there  was  no  further  un- 
derstanding or  agreement  made  concerning 
this  money.  Mrs.  Grace  asserts  that  It  was 
an  understood  thing  that  It  was  to  be  loaned 
on  first  real  estate  mortgages.  It  also  ap- 
pears that  an  attempt  was  made  on  the  be- 
half of  the  Graces  to  collect  the  money  from 
the  defendants,  and  that  judgment  was  ob- 
tained upon  the  Mahon  notes,  but  that  the 
same  could  not  be  collected.  Section  1956, 
L.  O.  L.,  provides  in  part: 

"If  any  bailee,  with  or  without  hire,  *  •  • 
shall  fail,  neglect,  or  refuse  to  deliver,  keep,  or 
account  for,  accordlnc  to  the  nature  of  his  trust, 
any  money  or  property  of  another  delivered  or 
intrusted  to  his  care,  control,  or  use,  and  which 
may  be  subject  of  larceny  such  bailee,  upon  con- 
viction thereof,  shall  be  deemed  guilty  of  lar- 
ceny and  punished  accordingly." 

It  is  contended  upon  behalf  of  defendant 
Chnpin  that  the  $3..'j00  was  loaned  to  the 
Chapin-Herlow  Mortgage  &  Trust  Company, 
that  Mrs.  Grace  accepted  the  note  of  the 
corporation  for  that  amount,  and  that  the 
testimony  does  not  show  that  defendant  la 
guilty.   The  evldeuce  tends  to  show  and  the 


Jury  found  that  tbe  note  of  the  Mortgage  A 
Trust  Company  delivered  to  the  Graces  was 
not  a  true  memorandum  or  writing  ludicat- 
iDg  the  agreement  or  understanding  between 
the  parties^  but  was  a  mere  subterfuge  or 
attempt  on  the  part  of  the  defendants  to 
pave  the  way  for  an  excuse  for  converting 
the  money  to  their  own  use,  and  not  loaning 
the  same  as  It  was  proposed,  In  intrusting 
the  same  to  their  care.  The  whole  transac- 
tion of  the  defendant  Chapin  with  the 
Graces  was  fully  explained  by  the  testimony. 
By  the  Instructions  the  qnestions  of  foot 
were  fairly  submitted  to  tbe  jury,  and  the 
defendant  had  a  fair  trial 

We  have  examined  other  alleged  errors, 
but  find  no  reversible  error  in  the  record. 

The  Judgment  of  the  lower  court  must 
therefore  be  affirmed ;  and  it  Is  so  ordered. 

McBBIDE,  O.  J.,  and  SAKIN  and  Mc- 
NABY,  JJ.,  concur. 


PBOCrOB  T.  JEFFBBT  et  aL 

(Supreme  Court  of  Oregon.    Dec  29,  1914.) 

1.  Appbat,  and  Erbob  (81  896,  430,  627*)— 

PbOCEEDIZTOS— LiACK  or  JITBISDICnON— Dl»- 
UISSAI.. 

Where  lack  of  jurisdtctttm  of  an  appeal  is 
disclosed  by  tbe  appellant's  MInrs  to  give  a 
proper  notice  of  tbe  appeal  wiUiin  the  time 
limited  to  file  a  proper  undertaking  or  to  send 
up  a  transcript,  tbe  appeal  must  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2058.  20&4-2070,  2085, 
2086,  2173,  2174,  2744-2749,  3126,  8127;  Dec. 
Dig.  8g  395,  430,  627.*] 

2.  Appeal  and  Ebbob  (|  763*)— Pbockedihob 

—  AsSIGNinCNT  OF  EBBOB  —  FaILUBK  TO  IlT- 

OLUDBH-EFFWJr. 

Where  an  abstract  on  appeal  failed  to  con- 
tain assignment  of  errors,  such  assignment  not 
being  essential  to  transfer  of  tbe  cause,  its 
omission  was  not  ground  for  dismissal,  and  ap- 
pellant would  be  permitted  to  include  it 
amendment. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $fi  3086-3089;  Dec.  Dig.  | 
753.*] 

3.  Appbax.  and  Ebtob  a  6^)— SooPB  or  Bs* 

VISW— PUADINOS.  . 

Where  an  appeal  Is  taken  by  defendants, 
they  may  contest  the  snffleienor  of  the  com- 
plaint for  want  oC  &ets  without  filing  a  bill 

of  exceptions. 

[EkI.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2441-2451;  Dec  Dig.  { 
649.»] 

En  Banc  Appeal  from  Circuit  Court,  (Sat- 
sop  County ;  J.  A.  Eakln,  Judge. 

Action  by  Mrs.  J.  H.  E^roctor  against  Rob- 
ert R.  Jeffeiy,  as  executor,  and  Nellie  Mason, 
as  executrix  of -the  will  of  R.  L.  JefCery,  de- 
ceased. Judgment  for  plalnttfE,  and  defend- 
ants spoeaL  On  motion  to  dlsmlas  appeal 
Denied. 

C.  J.  Curtis,  of  Astoria,  for  appellants. 
G.  C.  Fulton,  of  Astoria,  for  respond«it 
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HOOREV  J*  "nils  Is  a  motion  to  dlsmiBs 
an  appeal  on  tbe  gronnds  that  the  abstract 
does  not  contain  any  assignments  of  error, 
and  tbat  the  bill  of  exertions  is  Imuffldent 
to  authorlce  an  iDveetlgatlon  of  any  ques- 
tions to  be  re-examined.  The  appellants' 
counsel,  denying  that  the  bill  of  exceptions 
is  Inadequate,  moves  for  leave  to  file  an 
amended  abstract  astttiif  fortb  aBS^fnments 
of  error. 

[1 , 2]  When  by  the  failure  of  a  party  to 
give  within  the  limited  time  a  proper  notice 
of  appeal,  to  file  an  undertaking  therefor,  or 
to  send  up  a  transcript  thereon,  a  lack  of 
jurisdiction  Is  disclosed,  the  appeal  must  nec- 
essarily be  dismissed.  An  assignment  of 
errors  in  an  abstract,  though  convenient 
to  a  speedy  examination  of  tbe  questions 
undertaken  to  be  reviewed,  is  not  now  made 
by  statute  essential  to  a  transfer  of  a  cause 
to  tbe  Supreme  Court  Tt  has  been  tbe  prac- 
tice, when  an  assignment  of  errors  was  In- 
advertently omitted,  to  jtermtt,  on  proper 
ahowing,  a  typewritten  statement  of  tbe  er- 
rors relied  upon  to  be  Inserted  in  the  abstract 
after  It  was  filed. 

[3]  In  the  case  at  bar,  the  appellants  be- 
ing the  defendants  can,  upon  the  filing  of  a 
mere  transcript,  challenge  the  sufficiency  of 
the  complaint  to  state  facts  adequate  to  con- 
stitute a  cause  of  action,  without  filing  a 
bill  of  exceptlma. 

Tbe  motion  to  fflami—  the  appeal  should  be 
denied  and  leave  granted  to  file  an  amend- 
•d  abstract  whldi  haa  been  tatdered.  and  It 
]■  BO  ordered. 


8TBICKEB  V,  PORTIiAND  BY.,  LIGHT  & 
POWER  CO. 

(Supreme  Court  of  Oxc«(m.    Dec.  29,  1814.) 

Apfzal  Awn  Erbob  (}  425*)— Noticb— Time 
roB  Sebvice— "Within  the  Dat." 

In  view  of  L.  O.  L.  |  201,  proTlding  that 
judgmest  in  conformity  to  the  verdict  sball  be 
entered  by  the  clerk  "within  the  day"  on  which 
verdict  is  returned,  the  term  "within  the  day" 
meaning  within  24  hours,  where  verdict  was 
returned  December  5th  at  5:25  p.  m.  and  jnd^- 
ment  entered  December  0th  at  2:10  p.  m.,  a  no- 
tice oiF  appeal  served  and  filed  Febraary  4tii 
was  withm  the  60  days  from  the  entry  of  Judg- 
ment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  S8  21&&-2161:  Dec.  Dig.  i 

In  Banc.  Appeal  from  drcnlt  Coor^  Mult- 
nomah County;  W.  N.  Gatens,  Judge. 

Action  by  C.  F.  StrlckM-,  administrator  of 
tbe  estate  of  Ed.  Wecbter,  deoeased,  against 
the  Portland  Railway,  Light  ft  Power  Com- 
pany. Judgment  for  def«idant,  and  plaln- 
tUT  appeals.  On  motion  to  Mamiff^  appeal. 
Denied. 

W.  A.  Burke  and  J.  C.  Simmons,  both  of 
Portland,  for  appellant  Griffith,  Lelter  ft 
Allen,  of  Portland,  for  respondent 
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MOORE,  J.  This  is  a  motion  to  dismiss 
an  appeal  on  the  ground  that  the  notice 
thereof  was  not  served  within  60  days  trom 
the  time  the  judgment  was  rendered.  It  ap- 
pears from  tbe  affidavits  of  plalntlfF's  coun- 
sel tbat  tbe  cause  having  been  tried  and  sub- 
mitted to  the  Jury  they  returned  a  verdict 
herein  for  tbe  defendant  on  December  5, 1913, 
at  5:25  p.  m.,  and  after  the  clerk's  office  had 
been  closed  for  tbe  day.  ^e  certificate  of 
the  clerk  shows  that  the  judgment  was  en- 
tered on  the  following  day  at  2:10  p.  m.  The 
notice  of  appeal  was  served  and  filed  Febru- 
ary 4, 1914.  The  statute  prescribing  the  time 
of  rendering  and  recording  judgments  as  tar 
as  Involved  her^  reads: 

"If  the  trial  be  by  jury,  ju^noent  shall  be  giv- 
en by  tbe  court  in  conformity  with  the  verdict 
and  so  entered  by  the  clerk  within  the  day  on 
which  the  verdict  is  returned.'*  L.  O.  !<.  {  201. 

In  C^sner  t.  Hosklns,  64  Or.  254,  281,  128 
Pac.  841,  860,  In  referring  to  sucih  enactment 
It  Is  said: 

"This  clause  of  the  statute  was  probably  de< 
signed  to  create  a  lien  as  soon  as  possible  after 
a  verdict  Is  rendered,  but  whether  the  provision 
is  mandatory  or  ministerial  is  not  deemed  to 
be  important,  for  the  term  'within  the  day'  evi- 
dently means  within  24  hoars,  otherwise  a  ver- 
dict returned  just  before  midnight  would  be  in- 
effectual unless  a  judgment  could  be  entered 
thereon  before  the  close  of  tbe  last  moment  of 
that  day.  Such  a  rule  would  be  a  travesty  on 
jnstiee.*^ 

Tbe  notice  was  served  within  the  time 
limited,  and  this  b^ng  so  tbe  motion  la  de- 
nied. 


WHITE  V.  MUI/TNOUAH  COUNTY  et 
(Supreme  Oonrt  of  Oregon.    Dec.  29;  1914.) 
CounxiBs  (1 182*)— Sale  or  Bonds— Publi- 

OATION  —  '^NbWBPAFKB**  —  "LbADIKO  NIWS- 
FA^B." 

Under  Laws  1913,  p.  706,  1  17,  requiring 
the  publication  of  notice  for  two  weeks  before 
any  sale  of  county  bonds.  In  one  newspaper  in 
the  county,  and  in  one  leading  newspaper  in 
Portland,  and  in  one  leading  financial  newspji- 
per  in  New  York  City,  a  publication  of  notice 
in  a  weekly  newspaper  In  the  county  and  in  a 
daily  paper  tat  Portland,  and  In  a  di^  paper  in 
New  YoA  (mce  for  two  weeks  before  tbe  time 
fixed  for  opening  the  bids  and  selling  tbe  bonds 
is  sufficient,  a  '^ews^ai>er"  being  a  publication 
in  numbers,  conslstmg  commonly  of  single 
sheets,  and  published  at  short  Intervals,  coih 
veying  Intelligsnce  of  passing  events,  and  a 
"leading  newspaper"  meanii:^  a  newspaper 
having  a  good  circulation  in  the  commonity 
where  it  leads,  so  as  to  give  publicity  to  mat- 
ters stated  therein. 

[Ed.  Note.~For  other  cases,  see  Counties, 
Cent.  Dig.  §  286 ;  Dec  Dig.  8  182.* 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Newspaper.] 

In  Banc.  Appeal  from  Circuit  Court  Mult- 
nomah County;  J.  P.  Eavanaugb,  Judge. 

Suit  by  Walter  F.  White  against  S^nltno- 
mah  County  and  others.  From  a  decree  for 
defendants,  plain  tiff  appeals.  Affirmed,  and 
suit  dlamlsKd. 


WHITE      UULXyOMAH  OOUNTT 
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land  (Arthur  A.  Murpby,  Deputy  Dlst.AUy^ 
of  Portiand,  on  the  brief),  for  respondents. 

RAMSBT,  J.  This  la  a  salt  by  tbe  plaintiff 
as  a  taxpayer  of  Multnomah  county*  against 
the  defendants  as  the  legally  constituted,  qoal- 
ifled,  and  acUug  board  of  coun^  commission- 
era  of  said  county,  to  enjolh  the  issuance  of 
9290.000  worth  <a  bonds  proposed  to  be  is- 
sued by  tbe  defendante  as  oflBoers  of  Multno- 
mah county,  to  aid  in  the  construction  of  a 
certain  interstate  bridge  and  the  approaches 
thereto,  across  the  Columbia  river,  on  a  line 
from  Portland,  to  VancouTer,  Wash.  These 
bonds  constitute  a  part  of  an  tesue  of  f 1,260,- 
000  in  iKHDds,  authorized  to  be  issued  for  the 
purpose  indicated,  by  the  people  of  Multno- 
mah county.  Or.,  at  an  election  held  NoTem- 
ber  4,  1013,  under  the  provisions  of  chapter 
349  of  the  General  Laws  of  Oregon  for  1913. 
The  validity  of  said  chapter  349  of  the  Gen- 
eral Laws  for  1913,  and  the  election  held 
thereunder,  by  which  the  Issuance  of  fl,- 
250,000  In  bonds  was  authorized,  has  al- 
ready been  before  this  court  in  the  case  of 
T.  N,  Stoppenback  v.  Multnomah  County  et 
al.,  decided -July  14, 1014,  and  said  act  of  tbe 
Legislature  was  therein  held  to  be  constitu- 
tional and  tbe  election  thereunder  was  declar- 
ed to  be  valid.  It  is  alleged  In  plalutlff's  com- 
plaint and  admitted  by  defendants'  demurrer 
that  tbe  bonding  committee,  by  a  resolution 
passed  at  a  meeting  on  October  15,  1914,  di- 
rected tbe  county  clerk  to  invite  proposals, 
by  public  advertisement  In  tbe  mafmer  pro- 
vided by  law,  for  the  sale  of  ?250,000  of 
bonds,  and  directed  that  the  advertisement 
be  published  In  the  Evening  Telegram  of 
Portland,  Or.,  a  leading  newspaper  published 
daily,  tbe  Pacific  Banker  of  Portland,  Or., 
which  is  published  weekly,  and  tbe  Dally 
Bond  Buyer  of  New  York  City,  N.  T.,  a  lead- 
ing financial  newspaper  published  dally  In 
New  York  City,  N.  Y.  It  was  further  pro- 
vided by  Bald  resolution  tbat  tbe  bids  be 
opened  on  November  9,  1914.  Acting  under 
said  authority,  the  county  clerk  of  Multno- 
mfth  county  caused  to  be  published  on  tbe 
24tb  day  of  October,  tbe  31st  day  of  October, 
and  the  7tb  day  of  November,  1914,  a  notice  of 
sale  of  said  bonds,  tbe  form  or  sufficiency  of 
which  is  not  contested  here.  Pursuant  to 
said  notice  and  advertisement,  16  different 
proposals  for  said  bonds  were  received  and 
opened  on  November  9,  1914,  among  them  be- 
ing the  Joint  proposal  of  Harris  Trust  &  Sav- 
ings Bank  of  Chicago,  and  Morris  Brothers, 
of  Portland,  offering  to  purchase  $250,000  of 
said  bonds  at  tbe  rate  of  5  per  cent  interest 
from  July  1.  1914,  for  the  price  of  $263,375, 
which  said  proposal  was  the  highest  and  best 
bid  rectived,  and  which  was  in  eompUanoe 
with  tbe  terms  of  tbe  adTertiaement;  and 
which  was  accepted.  It  is  now  proposed  hy 
the  defendants  to  issue  said  bonds  to  said 


cienov  of  the  publtcatlon  of  the  9dverti»eme»t 
for  propofofo.  Deftti^mts  dmnrred  to  tbe 
complaint  cm  the  ground  that  It  did  not  state 
facts  Buffldeiit  to  authorize  equltaUe  Int^ 
ventlon,  and  this  demurrer  was  sustained, 
and,  the  plaintiff  having  declined  further  to 
plead,  the  suit  was  dismissed,  from  which  de- 
cree appellant  now  aniealB  to  this  court 

Sectkm  17  of  chapter  349  of  tbe  Laws  of 
1918  prescribes  the  notice  that  was  required 
to  be  given.  It  la  as  follows: 

"No  bonds  authorised  by  this  act  shall  be 
sold  for  less  than  par  or  for  anything  but  cash. 
All  bids  to  purchase  bonds  most  be  sealed  and 
accompanied  by  certified  check  for  five  per  cent, 
of  4be  amount  of  the  bid  and  the  bondii^  otqE^ 
mittee  may  reject  any  and  all  bids.  Said  com- 
mittee $hall  advertite  in  one  newasaper  in  the 
covntjf,  if  there  he  one,  and  in  one  leadinff  newa- 
paper  in  Portland,  Oregon,  and  in  one  leading 
flmancial  newspaper  in  Neto  York  City  for  two 
weeks  before  any^  tale  of  bondt,  the  fact  of  such 
sale,  inviting  bids  therefor  and  stating  such 
facts  as  will  interest  prospective  purcnasera; 
for  example,  the  date  and  place  of  sale,  the 
terms  of  sale,  the  character  of  tbe  bonds,  the 
amount,  interest  and  deDominatioQ  thereof,  Ihe 
fact  that  all  bids  must  be  accooipanied  by  a  cer? 
tified  check  for  five  per  cent,  of  the  amount  of 
the  bid,  that  asy  and  all  bids  may  be  rejected, 
that  the  bonds  may  be  sold  only  for  c&eh,  not 
below  par,  and  to  the  hifibest  bidder  and  sucb 
other  facts  as  may  In  the  judgment  of  said  com- 
mittee procure  the  most  advantageous  sale  <d 
said  bonds," 

The  bonding  committee  was  required  to  ad- 
vertise for  two  weekM  before  ang  sale  of 
bond$  In  certain  kinds  of  newspapers.  The 
plalntlif's  contention  Is  set  forth  in  his  brief 
as  follows: 

"By  the  terms  of  sectioD  17,  chapter  3^,  Laws 
of  1913,  it  is  required  that  the  bonding  commit- 
tee shall  advertise  for  two  weeks  before  any 

sale  of  bonds.  It  is  the  contentiun  of  appellant 
herein  that  tbe  reqiiiremeot  tbat  the  notice 
'shall'  be  advertised  'for  two  weeks*  is  manda- 
tory upon  the  bonding  committee,  and  Is  juris- 
dictional to  the  valid  issuance  of  any  bonds. 
Appellant  does  not  contest  the  sufficiency  of  the 
publication  of  that  notice  inserted  in  the  Pacific 
Banker  of  Portland,  Or.,  because  it  appears 
tbat  the  notice  was  oublUbed  in  all  issues  ot 
that  paper  between  October  24,  1914,  and  No- 
vember Y,  1914,  both  inclusive.  But  appellant 
earnestly  contends  that  the  defendants,  having 
chosen  two  daily  papers  for  the  publication  of 
their  notice  of  sale,  have  not  complied  with  the 
law  by  inserting  the  notice  in  only  one  issue  per 
week  therein.  And  this  defect  is  vital  to  a  val- 
id publication." 

Tbe  plalntlfC  admits  tbat  the  publication  of 
tbe  notice  in  tbe  Pacific  Banker  of  Portland 
was  proper,  as  It  is  a  weekly  paper  and  tbe 
notice  was  published  In  all  i^es  of  that 
paiier  during  the  two  weeks  period ;  but  he 
Insists  that  the  publication  of  tbe  notice  In 
tbe  Evening  Telegram  of  Portland  and  the 
Daily  Bond  Buyer  of  Kew  Tork  were  insuffl- 
clent,  because  said  papers  are  published  daily, 
and  said  notice  was  published  in  each  of 
them  only  three  tlmee.  The  plaintiff  con- 
tends that  the  notice  should  bare  been  pub- 
lished in  every  issue  of  said  dally  papers  for 
the  period  of  two  weeluL  The  statute  cited 
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fbe  bonds.  "Two  weetcs,"  within  the  meaning 
of  this  statute,  OMDprlses  14  BncceaalTe  days, 
and  this  statute  nqnizes  tike  pubUcatton  of 
tte  notice  for  tiiat  period  of  tlm&  It  does 
not  require  It  to  be  published  for  ttiree  weeks 
or  21  days ;  but  the  imbllcatlon  for  a  l<HigeT 
period  than  that  required  by  the  statute  does 
not  rltlatft  the  publication.  ThiB  statute  does 
not  require  that  either  of  the  newspapers  In 
whltjh  the  notices  are  required  to  be  pub- 
lished be  a  dally.  It  does  not  say  how  fre- 
quently the  papers  should  be  published ;  but 
as  the  notice  is  required  to  be  published  for 
a  period  of  two  week*,  it  is  evident  that  a 
publication  at  least  once  a  week  for  that 
period  of  time  was  Intended.  Each  of  the 
three  papers  mentioned  tn  the  statute  is  re- 
quired to  be  a  newspaper  and  one  of  them 
1b  required  to  be  a  leading  newspaper  of  the 
dty  of  Portland  and  another  must  be  a  lead- 
ing financial  newspaper  In  New  York  City. 
It  Is  evident  that  it  was  not  Intended  to  re- 
quire the  pubUcatton  of  the  notice  In  a  daily 
newspaper.  A  weekly  paper  Is  suffidoit  If 
it  poBseaseB  the  other  qnallties  required. 

In  his  Law  Dictionary  (2d  Ed.>  p.  816,  Mr. 
Black  defines  a  neictpaper  thus: 

"According  to  the  usage  of  the  commercial 
world,  a  new^per  is  defined  to  be  a  publica- 
tion io  nnmbera,  consisting  commonly  ot  eingle 
sheets,  and  published  at  short  and  stated  inter- 
Tals,  conveying  intelligence  of  passing  events." 

If  the  legislature  had  intended  that  the 
notices  required  by  said  act  to  be  published 
should  be  published  dally  or  In  a  dally  pa- 
per, it  would  hare  so  stated  In  the  act  ■  The 
only  requirement,  except  as  to  the  characters 
and  places  of  publication  of  the  papers,  Is 
that  the  committee  shall  advertise  "for  two 
weeks  before  any  sale  of  bonds." 

In  17  E^cy.  PL  &  Prac.  p.  98,  It  Is  said: 
"It  is  generally  held  that  where  a  notice  is 
required  to  be  published  for  a  certain  number 
of  fceeka,  publieaiion  once  a  weelb  for  that  num- 
ber of  successive  weeks  is  sufficient.** 

The  point  contended  for  by  the  plaintiff 
is  that.  Inasmuch  as  the  committee  published 
said  notice  In  two  dally  papers,  It  was  in- 
cumbent on  them  to  publish  It  in  every  Issue 
of  those  papers  for  the  period  of  two  weeks. 
He  admits  that  publication  once  a  week  for  the 
period  of  two  weeks  would  have  been  sufficient, 
if  It  had  been  done  in  weekljf  newspapers  hav- 
ing the  required  qualifications,  but  he  Insists 
that.  Inasmuch  as  two  of  the  papers  selected 
by  the  committee  were  dailies,  the  notice 
should  hare  been  run  In  every  Issue  of  those 
papers  during  the  two  weeks  period.  We  are 
unable  to  see  any  good  reason  for  the  plain- 
tlfTs  contention.  These  two  papers  are  ad- 
mitted to  be  leading  newspapers  In  the  cities 
in  which  they  are  published.  A  paper  could 
not  be  "a  leading  newspaper"  without  hav- 
ing a  good  circulation  in  the  community 
where  it  leads,  and  publication  of  a  notice  in 
such  a  paper  would  give  puhlUHtj/  to  the  mat- 
ters stated  therein.   That  Is  what  the  legls- 


the  Supreme  Court  of  Nebraska.  tTolon  Pa- 
cific R.  Co.  v.  Hon^om^,  49  Neb.  429,  08 
N.  m  619;  Claypool  t.  Robb,  90  Neb.  198, 
183  N.  W.  178;  Smith  t.  Potter,  90  Neb.  298, 
133  N.  W.  437.  However,  we  are  unable  to 
assent  to  the  rule  adopted  in  Nebraska  and 
insisted  upon  by  the  plaintlfr. 

In  Commonwealth  v.  Allen,  203  Mass.  S20. 
630,  89  N.  E.  918,  a  statute  was  Invoked  that 
required  a  certain  r^ulatlon  to  be  advertised 
for  at  least  two  weeks  in  ttco  or  more  netcs- 
papert  published  in  Boston,  and  the  Supreme 
Court  of  Massachusetts,  cmnmentlng  thereon, 
says  inter  alia: 

"Tfae  regulation  In  question  was  duly  passed 
end  advertised  in  B<wton  newspapers  as  fol^ 
lows:  In  the  Transcript  and  Globe  from  De- 
cember IS,  1908,  to  December  20,  1908,  Indu* 
sive.  except  on  the  two  Suadaya  •  •  ■*  and 
on  Christmas  in  the  Transcript;  and  in  the 
Herald  from  December  22,  19w,  to  January  4. 
1909,  inclusive,  except  on  the  Sundays  of  De- 
cember 27  and  January  8.  The  Globe  and  Her- 
ald issue  Sunday  edinons,  but  the  Transcript 
does  not,  and  the  exceptions  do  not  show  wheth- 
er it  was  published  on  Christmas,  1908.  Tb« 
point  relied  on  by  the  defeodant  la  that  the  reg- 
ulation was  not  publishod  as  required  by  the 
statute.  He  contends  that  an  advertisement  for 
at  least  14  consecutive  days,  including  Sundays 
and  holidays,  will  alone  satisfy  the  terms  of 
the  statute.  *  *  *  But  an  examination  of 
tbe  statutory  phrase  quoted  from  the  section 
we  are  considenng  in  the  ligfat  of  other  statutes 
and  the  declaions  of  this  court  makes  it  clear 
that  it  Is  not  susceptible  of  the  construction 
urged  by  the  defendant.  In  Bachelor  v.  Bach- 
elor, 1  Mass.  256,  an  order  of  the  notice  to  be 
published  'three  weeks  successively'  was  held  to 
have  been  complied  with  if  printed  once  a  week 
in  a  newspaper  issued  semiweekly.  St.  1863,  c. 
107,  I  2,  required  a  notice  to  be  published  'for 
two  weeks  successively'  in  a  newspaper  in 
Springfield.  A  publication  tn  o  dailu  newspa- 
per two  days  in  each  week  was  beld  to  be  a 
compliance  with  the  statute.  Brewer  v.  Spring- 
field, 97  Mass.  152.  Gen.  Sts.  c.  19,  {  14,  pro- 
vided  that  rules  as  to  carriages  must  be  pub- 
lished *at  least  one  week  In  some  newspaper.' 
Such  rules  adopted  by  tbe  board  of  aldermen  of 
Boston  were  held  to  be  legal  by  publication  once 
in  several  Boston  papers.  Commonwealth  v. 
Matthews,  122  Mass.  60.  The  validity  of  tax 
sales  under  statutes  requiring  an  advertisement 
for  'three  weeks*  •  •  •  bas  never  I>een  ques- 
tioned because  made  only  once  in  each  week. 
*  *  *  All  that  the  present  statute  requires  is 
such  an  advertisement  in  two  weeks  as  may  be 
reasonable  notice  to  the  people.  It  is  conceiv- 
able that  a  publication  In  weekly  newspapers  or 
once  a  week  in  daily  newspapers  of  sufficient 
circulation  and  public  repird  might  be  a  con>> 
pliance  with  the  law.  Clearly  tbe  advertise- 
ment here  assailed  was  sufficient" 

In  Bachelor  v.  Bachelor,  1  Mass.  256,  the 
statute  relied  on  required  a  notice  for  tbe 
sale  of  real  estate  to  be  published  in  a  news- 
paper "three  weeks  successively."  The  notice 
was  published  in  a  paper  issued  semiweekly, 
on  June  30th,  July  7th,  and  July  11th.  It 
was  published  three  times  in  a  semiweekly 
paper,  and  it  was  contended  that  it  had  not 
been  published  three  weeks  successively;  but 
the  court  held  that  the  law  had  been  sub- 
stantially compiled  with. 

In  Brewer  r.  Springfield,  97  Mass.  162,  the 
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facta  were  that,  k  statnte  leqvlnd  a  nodce 
to  be  pnbllBhed  "for  two  weeks  auccesslTely" 
Id  a  newspaper,  and  It  had  been  published  In 
only  fonr  issues  of  a  daily  paper,  and  tbe 
court  beld  that  the  notiee  had  beai  pabllshed 
"for  two  weeks  suocesslTdy.'*  as  the  statute 
required. 

In  Knox  County  t.  Ninth  National  Bank, 
147  U.  S.  91,  13  Sup.  Ct  2G7.  87  li.  Bd.  93, 
a  part  of  the  sylUibus  Is: 

"An  order  of  court,  directing  a  notice  of  an 
election  which  waa  to  take  place  In  84  days  to 

be  given  by  publication  in  a  designated  news- 
paper for  five  weeks,  must  be  construed  to 
mean  a  publication  in  each  of  the  five  weeks." 

We  conclude  that  the  rule  prevailing  iji 
Massadiusetts  Is  a  better  one  than  that  in 
Togne  in  Nebraska.  In  Nebraska,  it  is  held 
ttiat  where  a  notice  is  required  to  be  pub- 
lished for  a  stated  number  of  weeks,  its  pub- 
lication once  a  we^  for  the  required  period 
la  a  compliance  with  the  statute.  If  It  is 
pnbli^ed  In  a  weekly  newspaper,  but  that, 
if  it  is  published  in  a  dally  paper,  it  must  be 
published  in  every  issue  of  that  paper  dur- 
ing the  specified  period.  If  a  weekly  ne\v&- 
paper  has  10,000  subscribers,  and  a  dally 
pai>er  has  that  number,  other  things  being 
equal,  we  presume  that  the  publication  of  a 
notice  Id  the  daily  paper  would  Impart  notice 
to  about  as  many  persons  as  publication 
thereof  in  the  toeeJUy  paper  would. 

In  the  larger  dtles,  the  leading  dallies 
have  more  subscribers  and  reach  more  pecvle 
than  the  weekly  press  do,  we  believe.   As  a 


reUde  for  tMng  pobUeitr  to  a.  piopoMd 
sale  of  bends,  it  seems  to  m  Oiat  «ie  pobllea- 
tioQ  In  a  leading  daily  paper  Is  as  effective 
as  one  pnbllcatifm  in  a  i^^iwg  weddy.  In 
this  matter,  the  statute  requires  the  publica- 
tion of  the  notice  "for  two  weeks  before  any 
sale  of  bonds"  In  one  nevqnper  In  the  coun- 
ty where  the  bonds  are  to  be  issued,  and  In 
one  leading  newspaper  Ita  the  dty  of  Port- 
land, and  In  one  leading  flnandal  nempapv 
in  the  dty  of  New  York.  The  d^snidants 
caused  the  publication  of  the  nodce  In  the 
Pacific  Banker  of  Portland,  Multnomah  coun- 
ty, published  weekly,  and  In  the  Bvoiiiv 
Telegram,  published  daily  in  the  dty  o£ 
Portland,  and  in  the  Dally  Bond  Buyer,  pub- 
lished d^  In  New  York  City.  The  bids  for 
the  bonds  were  to  be  opened  on  November 
9,  1914.  Said  notice  was  published  in  each 
of  said  three  newspapers  on  October  24  and 
October  31  and  November  7.  1914.  Said  no- 
tice  was  published  once  a  week  for  two  suo- 
,  oessive  weeks  prior  to  the  time  fixed  for 
opening  the  bids  and  selUng  the  bonds.  In 
fact,  said  notice  was  published  throe  times 
in  each  of  said  newspapers. 

We  conclude  that  the  notice^  givoD  as  stat- 
ed supra,  was  a  compliance  with  the  said 
statute,  and  that  the  defendants  hare  a  right 
to  issue  and  sell  said  bonds,  and  that  the 
plaintiff's  complaint  does  not  state  facts  snffl- 
dent  to  constitute  a  cause  of  suit  The  de- 
murrer to  the  said  complaint  is  therefore 
sustelned,  and  the  suit  is  dismissed  and  the 
decree  of  the  court  below  Is  affirmed. 
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FSOPia  T.  BfANDAL.  (Or.  264.)  (Dif- 
trict  Court  of  Appeal,  Thlnl  District,  Cali- 
fornia. Oct.  27,  1914.)  Appeal  from  Supe- 
rior Court,  Sacramento  Coun^;  N.  D.  Amot, 
Judge.  Leo  Mandal  WM  eonTicted  of  pimping, 
and  be  appeals.  Affirmed.  Martin  I.  Welsh,  of 
Sacrameat^  for  appellant.  U.  S.  Wd)b,  Att^. 
Gen.,  and  J.  Cbar^  Jonei,  Deputy  Atty.  Gen., 
for  uie  People. 

BURNETT,  J.  On  this  appeal  we  have  not 
been  favored  with  any  argument,  oral  or  writ- 
tea.  NeTertheless  we  have  examined  the  rec- 
ord, and  we  find  tbat  defendant  waa  properly 
charged  with  the  offense  deidgnated  in  the 
statute  as  "pimping,"  that  sulBcient  eridence 
of  his  goUt  waa  received,  and  that  no  prejudi- 
cial error  waa  committed  duriu  the  triaL  The 
judgment  and  order  are  therefore  affirmed. 

We  concur:  GHIPMAN,  P.  J.;  HART,  J. 


PEOPLE  T.  TAGGART.  (Cr.  263.)  (Dis- 
trict Coart  of  Appeal,  Third  District,  Califoi^ 
Bia.  Oct  27.  1Q14J  Appeal  from  Superior 
Court,  Del  Norte  Gonnty;  John  L.  Childs, 
Judge.  Orville  Taggart  was  convicted  of  rape, 
and  he  appeals.  Affirmed.  E.  M.  Frost,  of 
Bnreka,  for  appeUant.  U.  S.  Webb,  Atty.  Gen., 
and  J.  Charles  Jones,  Deputy  At^.  Gen.,  for 
the  People. 

PER  CURIAM.  Defendant  was  convicted 
by  a  jury  of  the  crime  of  rape  upon  one  May 
Bartol,  at  the  time  under  the  age  of  consent, 
and  was  sentenced  to  imprisonment  for  the 
term  of  five  years.  It  appears  from  a  fragmen- 
tary record  sent  up  to  this  court  that  the  ver- 
dict waa  rendered  on  November  12,  1913,  and 
upon  the  motion  of  defendant's  attorney  sen- 
tence was  postponed  from  time  to  time  until 
December  8,  1913.  The  record  of  that  day 
reads:  "Defendant  and  attorney  in  court.  De- 
fendant informs  court  be  has  no  farther  use 
for  an  attorney.  E.  M.  Frost,  attorney,  makes 
address  to  court  and  retires  from  caae.^  Pass- 
ing of  sentence  was  postponed  from  time  to 
time  thereafter  until  February  24,  1914.  It 
appears  that  on  that  day  defendant  withdrew 
his  motion  for  a  new  trial  and  his  plea  of  not 
guilty  and  entered  a  plea  of  gniltii'.  ISierenpon 
the  court  passed  sentence  upon  bim.  We  find 
In  the  record  what  purports  to  be  a  notice  of 
appeal  from  the  judgment  of  February  24,  1914, 
signed,  "E.  M.  Frost,  Attorney  for  Defendant, 
and  Hen^  L.  Ford,  of  Counsel,  for  Defendant, 
to  which  u  attached  an  affidavit  of  service  upon 
the  district  attorney  by  mail,  and  marked,  "Fil- 
ed March  6,  1914.  W.  L.  Nichols,  Clerk."  No 
transcript  of  the  phonograpbio  report  of  the 
trial  has  been  sent  up.  There  is  nothing  before 
the  court  for  review,  if  it  be  admitted  tbat  an 
appeal  was  properly  taken,  except  the  minute 
entries  of  the  trial  kept  by  the  clerk  and  the 
judgment  of  conviction.  No  error  appearing, 
Uie  judgment  is  oflkmed. 


McOAVB  r.  OOLORADO  ft  S.  RT.  CO.,  et 
al.  (No.  8079.)  (Supreme  Court  of  Colorado. 
Dec.  7,  1914.)  Error  to  District  Court,  Boul- 
der County;  James  E.  Garrigaes,  Judge.  Ac- 
tion by  MBIT  McCave  against  the  Colorado  ft 
Boutheni  Railway  Company  and  another. 
There  was  a  judgment  of  dismissal,  and  plain- 
tiff brings  error.   Reversed,  tnd  cause  remand- 


ed. C  A.  Irwin,  of  Denver,  and  O.  A.  Jdmson, 
of  Boulder,  for  plaintiff  in  error. 

6ABBERT,  J.  Plaintiff  in  error  brought 
suit  against  the  Colorado  ft  Southern  Railway 
Company  and  the  Denver,  Boulder  &  Western 
Railroad  Company,  to  recover  damages  for  per- 
sonal injuries  ana  destruction  of  her  property, 
caused  by  the  alleged  negligence  of  the  defend- 
ants. At  the  conclusion  of  the  testimony  on  the 
part  of  plaintiff,  the  ddfendants  moved  for  a 
nonsuit,  which  was  sustained,  and  the  action 
dismissed.  The  damages  for  which  plaintiff 
seeks  to  recover  were  caused  by  the  same  ex- 
plosion of  powder  in  the  circumstances  fnlly 
narrated  in  Wlllson  v.  Colorado  ft  Southern 
Railway  Co.,  142  Pac.  174,  in  which  case  the 
trial  court  sustained  motions  for  nonsuit.  Tbat 
judgment  was  reversed,  and  the  cause  remand- 
ed for  a  new  trial,  for  the  reason  that  from  the 
testimony  the  case  should  have  been  submitted 
to  the  jury,  l^e  case  at  bar  is  ruled  by  the 
VnUson  Case,  and  for  the  reasons  therein  stat- 
ed it  was  error  to  grant  the  motions  for  nonsuit 
and  dismiss  the  action.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remand- 
ed for  a  new  triaL    Judgment  reversed. 

MUSSEB,  0.  J.,  and  BltAj,  J.,  concur. 


SHULL  V.  SHULL.  (No.  7743.)  (Supreme 
Court  of  Colorado.  Dec.  7,  1914.)  Department 
L  Error  to  Logan  County  Couxt;  Jno.  W. 
Landtum,  Judge.  Action  between  A.  T.  ShuU 
and  Leonard  euinlL  who  sues  by  Aloazo  ShulL 
his  next  friend.  From  the  judgment,  A.  T. 
Shnll  brings  error.  Affirmed.  Quitman  Brown, 
of  Sterling,  for  plaintiff  in  error.  McConley  ft 
Hinkley,  of  Sterling,  for  defendant  in  error. 

PER  CURIAM.  In  the  absence  of  a  duly 
authenticated  and  properly  certified  bill  of  ^- 
ceptions,  the  questions  raised  by  plaintiff  in 
error  cannot  be  considered.  The  judgment  of 
the  county  court  is  affirmed.  Judgment  af- 
firmed. 


CHAMBLISS  T.  STATE.  (No.  A-2162.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
21,  1914.)  Appeal  from  Superior  Court,  Mus- 
kogee County;  Farrar  L.  McCain,  Judge.  Ed 
Chambliss  was  convicted  of  a  violation  of  the 

Erohibitory  law,  and  appeals.  Affirmed, 
irump.  Crump  ft  Garrett,  of  Muskogee,  for 
plaintiff  in  error.  Chaa.  West,  Atty.  Gen»  and 
C.  J.  Davenport,  Asst.  Atty.  Oen^  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  tried 
and  convicted  on  an  information  witich  charged 
the  unlawful  possession  of  60  gallons  of  whisky 
and  one  gallon  of  wine,  with  the  intention 
of  selling  the  same,  and  on  the  Sth  day  of 
July.  1913,  in  accordance  with  a  verdict  of 
the  jury,  he  waa  sentenced  to  be.  confined  for 
60  days  in  tbe  county  jail,  and  to  pay  a  fine 
of  $260,  and  the  costs.  Upon  a  careful  ex- 
emination  of  the  record,  our  conclusion  is  that 
this  appeal  is  without  merit  The  informa- 
tion is  sufficient,  and  it  appears  that  the  plain- 
tiff in  error  bad  a  fair  triaL  The  judgment 
of  eoBTictkm  Is  therefore  affirmed. 


GOFER  V.  STATE.  (No.  A-2229.)  (Crim- 
inal Coart  of  Appeala  of  Oklahoma.  Nov.  21, 
1914.)  Appeal  aom  Oonn^  Court  Pottawa- 
tomie County;  Hal  Johnson,  Judge.  Oscar  Go- 
fer was  convicted  of  a  violation  of  the  proUbi- 
tot7  law,  and  appeals.   Appeal  dtamlased.  W. 
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P.  LftUBton,  of  Shawnee,  (or  s^alntlff  In  error. 
Cbas.  West,  Atty.  Qen.,  and  XX  3.  DaTenport, 

Asst  Atty.  Geo.,  for  the  State. 

PER  CURIAM.  PlaintifE  in  error  was  In 
the  court  helow  conncted  of  the  ofEense  of  hav- 
log  the  tinlawful  poasesaion  of  intoxicating  liq- 
uor with  the  intent  to  sell  the  aame.  Jndgment 
was  entered  on  the  19th  day  of  August,  1913, 
and  he  was  sentenced  to  be  confined  in  the 
county  jail  for  60  days  and  to  pay  a  fine  of 
$250  and  coats.  He  attempted  to  appeal  from 
the  judgment  by  filing  in  this  court  on  April  8, 
1914,  a  petition  in  error  with  case-made  at- 
tached. The  Attorney  General  has  filed  a  mo- 
tion to  dismiss  the  appeal  on  the  ground  that 
a  petition  in  error  was  not  filed  in  tUs  court 
until  long  after  the  expiration  of  the  time  al- 
lowed by  law  within  which  to  take  such  ap- 
peal. In  misdemeanor  cases  120  days  is  the 
maximum  time  within  which  to  take  an  appeal. 
In  this  case  moTe  than  six  months  had  elapsed 
after  the  judgment  was  entered  before  the  peti- 
tion in  error  was  filed  in  this  court.  As  the 
court  failed  to  acquire  jurisdiction,  the  motion 
to  dismiss  most  be  sustained.  The  purported 
appeal  is  dismissed,  and  the  case  remanded. 


MERCHANT  t.  STATE.  (No,  A~ie58.) 
(Criminal  Court  of  Appeals  of  Oklahoma,  Nov. 
28,  1914.)  Appeal  from  Coun^  Court,  Steph- 
ens County;  W.  H,  Admire,  Judge.  B.  E, 
Merchant  was  convicted  of  violating  the  pro- 
hibitory law,  and  appeals.  Reversed.  Womack 
&  Brown,  of  Duncan,  for  plaintiff  in  error. 
Smith  0.  Matson  and  C.  J.  DaTenport,  Asst. 
Attys.  Geo.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  B.  E. 
Merchant,  was  convicted  at  the  January,  1912, 
term  of  the  county  court  of  Stephens  county 
OQ  a  charge  of  unlawfully  conveying  intoxicat- 
ing liquor  from  one  place  in  said  county  to  an- 
other place  therein,  and  bis  punishment  fixed 
at  imprisonment  in  the  county  jail  for  a  period 
of  30  days  and  a  fine  of  $50.  It  appears  from 
the  evidence  that  the  intoxicating  liquor  in 

?luestion  was  an  interstate  shipment  of  beer 
or  individual  consumption.  It  is  argued  that 
tiie  court  erred  in  giving  the  following  instruc- 
tion: "Second.  And  in  tnis  connection  I  cbarxe 
you  that  if  you  believe  from  the  evidence  m 
this  case  beyond  a  reasonable  doubt  that  the' 
defendant  conveyed  intoxicating  liquors  as 
charged  against  him  in  the  information  herein, 
in  Stephena  county,  Okt.,  on  or  about  the  time 
alleged  in  the  infonnBtio&,  from  the  place  and 
to  the  place  all^d,  In  the  city  of  Harlow,  as 
chained,  then  I  charge  you  that  you  should  find 
tbe  defendant  guilty,  and  so  say  by  your  ver- 
dict In  such  event  yon  may  assess  hbi  pnnish- 
ment  at  a  fine  of  not  less  than  $50,  nor  more 
than  $600,  and  by  imprisonment  in  the  county 
jail  for  not  less  than  30  days  nor  more  than 
6  months,  as  you  see  proper,  bnt  you  are  not 
required  to  assess  the  punishment."  In  lieu 
of  this  Instruction  counsel  requested  the  fol- 
lowing instruction:  "Gentlemen,  in  this  case 
the  state  alleges  that  tbe  defendant  conveyed 
intoxicating  liquors  from  block  114  to  block  IIS 
in  the  city  of  Marlow,  Okl.,  and  in  this  con- 
nection I  charge  you  that  it  Is  the  duty  of  the 
state  to  prove  such  conveyance  from  said 
block  114  to  said  block  IIS  beyond  a  reason- 
able doubt ;  and  I  further  charge  yon  that  in 
the  consideration  of  this  case  you  cannot  con- 
sider any  other  place  or  places  from  which  to 
which  any  conveyance  might  have  been  made, 
if  any  conveyance  has  been  shown,  save  and 
except  from  the  place  to  the  place  alleged  in 
the  mformatioit  m  this  case.'  Without  con- 
suming time  in  the  discussion  of  other  assign- 
ments, we  are  of  opinion  that  the  court  should 
have  given  the  instruction  requested  in  lieu  of 
tbe  one  he  did  ^ve.  The  instractioo  ^nested 
conforms  to  the  charge  as  laid  In  the  informa- 


tion. The  instruction  given  by  the  court  did 
not  The  judgment  is  reversed,  and  the  cause 
remanded  lor  a  new  trial. 


PASTORIA  T.  STATE.  (No.  A-2119.) 
(Criminal  Court  of  Appeals  of  Oalahoma.  Nov. 
21,  1914.)  App^  from  County  Court,  Pitts- 
burg County;  B.  P.  Hammond,  Judge.  Pete 
Pastoria  was  convicted  of  violating  the  prohib- 
itory  law,  and  appeals.  Reversed.  J.  W.  Crow 
and  J.  R.  Miller,  both  of  McAlester,  for  plain- 
tiff In  error.  Chas.  West.  Atty.  Gen.,  and  C 
J.  Davenport,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error  was  tried 
and  convicted  on  an  information  which  charged 
that  he  did  unlawfully  have  in  his  posseesion 
intoxicating  liquor,  to  wit,  about  16  gallons  of 
Choctaw  beer,  with  the  intent  to  sell  the  same, 
and  his  ponishment  assessed  at  a  fine  of  $50, 
and  30  days*  confinement  In  the  county  jaiL 
The  first  assignment  of  error  ia  that  the  court 
erred  in  overruling  defendant's  application  for 
continuance.  The  application  was  based  on  the 
absence  and  sickness  of  the  wife  of  the  defend- 
ant, who  had  just  given  birth  to  a  cbUd  and 
could  not  attend  court  and  that,  if  present,  she 
would  testify  that  the  Choctaw  beer  did  not  be- 
long to  the  defendant,  hut  to  two  other  Italians, 
who  were  huilding  a  blacksmith  shop  for  the 
defendant,  and  on  the  absence  of  Alphonso  Lan- 
zei,  and  Edward  Zaccantl,  the  parties  who  were 
working  for  the  defendant,  building  the  shop, 
and  who,  if  present,  would  testis  that  the 
Choctaw  beer  found  there  belonged  to  them, 
that  they  made  it  for  their  own  nae,  and  that 
the  defendant  bad  no  interest  therein.  The  rec- 
ord shows  that  the  defendant  bad  these  tw9 
witnesses  in  attendance  the  day  before  the  case 
was  called  for  trial,  that  at  that  time  it  was. 
agreed  by  and  between  the  county  attorney  and 
the  defendant's  attorneys  that  the  state  would 
not  be  ready  for  trial  on  account  of  the  absence 
of  tbe  sheriif  who  made  the  seizure,  and  that  the 
case  would  be  passed,  and  relying  thereon  the 
defendant  excused  tbe  witnesses,  and  they  left 
and  went  home.  When  the  case  was  called  for 
trial  the  next  day,  the  court  refused  to  recog- 
nize the  agreement  as  made,  Btatios  that  he 
would  require  the  state  to  make  a  snowing  in 
open  court  why  the  case  should  not  be  tried. 
We  are  inclined  to  think  that  the  defendant 
had  a  right  to  rdy  on  the  agreement,  and  that 
the  court  exceeded  its  discretionary  power  in 
overruling  the  application  for  continuance.  The 
next  assignment  is  "that  the  evidence  is  insuffi- 
cient to  support  the  verdict"  We  think  this 
assignment  is  well  taken.  There  is  no  evidence 
tending  to  show  that  the  so-called  Choctaw  heer 
found  on  the  defendant's  premises  was  intoxi- 
cating liquor.  On  the  other  band,  tbe  testimony 
of  tbe  witnesses  for  the  state  tended  to  show 
that  it  was  nonintoxicating.  For  the  reasons 
stated,  It  Is  ordered  that  ^e  judgment  be  and 
the  same  is  hereby  reversed. 

SEARS  T.  STATE.  (No.  A-215T.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Dea  12, 
1914.)  Appeal  from  County  Omrt  Seminole 
County ;  A.  S.  Norvell,  Judge.  John  Sears  was 
convicted  of  violating  the  prohibitory  law,  and 
appeals.  Affirmed.  J.  A.  Patterson,  of  Wewo- 
Ita,  for  plaintiff  In  error.  C.  J.  Davenport, 
Asst  Atty.  Gen.,  (or  the  State. 

PER  CURIAM.  Plaintiff  in  error,  John 
Sears,  was  convicted  at  tbe  July,  1913,  term  of 
the  county  court  of  Seminole  coxmty  on  a  charge 
of  selling  intoxicating  liquor,  and  his  punin- 
ment  fixed  at  a  fine  of  $6(>  and  imprisonment  in 
tite  county  jail  for  a  period  of  30  days.  The  ap- 
peal was  filed  in  this  court  on  December  31, 
1013.  The  cause  was  assigned  for  hearing  at 
the  November,  1914,  term  thereof.  No  briefs 
have  been  filed  on  bdialf  of  plaintiff  In  error, 
and  no  appearance  was  made  for  wal  argu- 
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ment.  Th%  AniMant  Attorney  General,  In 
open  Goart,  mored  an  affirmation  on  the  groaod 
tnat  the  appeal  had  not  been  properly  prosecut- 
ed, end  bad  been  abandoned.  The  motion  is 
sustained.  The  Jadgment  of  the  trial  court  is 
therefore  affirmed.    Mandate  ordered  forthwith. 


FRANCIS  T.  THIENES.  (Supreme  Court 
of  Oregon.  Dec.  22,  1914.)  Department  2. 
Appeal  from  Circuit  Court,  Lano  County ;  L. 
T.  Uarrii,  Judge.  Action  by  I.  M.  I'lmu'ja 
againat  W.  G.  Thieoes.  Judgment  da-  the  plain- 
tiff, and  defendant  appeals.  Apptul  disiuisijiid. 
H.  E.  Slattery,  of  Eugene,  for  appelLiiDt.  !■  red 
E.  Smith,  of  Eugene,  for  reapondent. 

PER  CURIAM.  Upon  the  hearing  of  thia 
case  it  appeared  that  all  the  questions  upon 
which  the  defendant  relied  upon  this  appeal 
were  settled  and  determined  by  a  decree  In  the 
equity  suit  of  W.  C.  TMenes  v.  I.  M.  Francis 
and  A.  M.  Brewer,  in  which  an  opinion  was 
heretofore  rendered  by  this  court  (138  Pac 
845).  in  which  suit  W.  C.  Thienes  filed  a  com- 
plaint in  the  nature  of  a  cross-bUl  in  equity. 
Therefore,  there  being  no  question  presented 
(or  review  or  consideration,  and  it  remaining 
on^Iy  for  the  parties  to  carry  out  the  decree 
heretofore  rendered,  thia  action  should  be  dia- 
miued;  and  it  la  lo  ordered. 

BAUER  T.  BAUER.  (No.  121170  (Su- 
preme Court  of  Washington.  Dec.  15,  1914.) 
Department  1.  Appeal  from  Superior  Court, 
King  County ;  Everett  Smith,  Judge.  Action 
for  divorce  by  Marie  Katherine  Bauer  against 
Jacob  Bauer,  Decree  for  defendant,  and  plain- 
tiff appeals.  Affirmed.  Frank  M..  Egan  and 
George  Ju  Meagher,  both  of  Seattle,  for  appel- 
lant FeteM  &  Powell,  ot  Seattle,  for  respond- 
ent. 

PER  CURIAM.  This  la  an  action  for  di- 
vorce. After  a  full  hearing  in  the  court  below, 
the  prayer  of  the  plaintiS^s  complaint  was  de- 
nied. There  is  no  question  of  law  involved. 
The  court  below  decided  that  plaintiff's  evi- 
dence was  insufficient  to  warrant  a  decree.  A 
majority  of  this  department  are  of  opinion  that 
the  findings  and  decree  of  the  lower  court 
abonld  not  be  diatnrbed.  Aflbmed. 


STATE  T.  GERI  et  al.  (No.  12386.)  (Su- 
preme <>iart  of  Washington.  Dec.  15,  1914.) 
-Appeal  from  Superior  Court,  Whatcom  Coun- 
ty; Ed.  E.  Hardin,  Judge.  Raffael  Geri  aod 
another  were  convicted  ot  creating  a  nuisance, 
and  they  appeal.   Reversed,  with  directiona  to 


quash  the  indictment  Geo.  livesey,  of  Belling- 
nam,  for  appellants. 

PER  CURIAM.  On  March  11,  1914,  In  the 
superior  court  of  Whatcom  county,  defendants 
were  convicted  of  maintaining  a  common  nul- 
aance,  and  they  now  appeal  from  the  final  judg- 
ment and  sentence  entered  upon  fixe  verdict  of 
the  jury,  Appellanta  were  indicted  by  a  grand 
jury,  and  moved  to  quash  the  indictment  for 
the  reason  that  the  grand  jury  was  not  sum- 
moned, drawn,  or  impaneled  as  required  by 
law.  Brror  is  aaafgned  upon  the  denial  of  this 
motion.  It  baa  been  atipulated  by  the  prosecut- 
ing attorney  and  appellants'  counsel  that  the 

Gand  jury  which  returned  the  indictment  bere- 
was  the  same  grand  Jury  that  returned  the 
indictment  in  State  ez  rel.  Murphy  v.  Superior 
Court  for  Whatcom  County,  144  Pac  32.  In 
that  case  we  held  that  the  grand  jury  had  not 
been  drawn  and  impaneled  as  required  by  law. 
In  view  of  the  stipulation  above  mentioned,  and 
upon  authority  of  the  Murphy  Case,  and  for 
the  reasons  therein  stated,  the  judgment  of  the 
lower  court  Is  reversed,  with  directions  to  quash 
the  indictment  lieretoEon  filed  against  appel- 
lants. 


STATE  T.  HARDIN.  (No.  12548.)  (Su- 
preme Court  of  Washington.  Dec.  15,  1914.) 
Api>eal  from  Superior  Court  Whatcom  Coun- 
ty ;  Guy  G.  Alston,  Judge.  A.  E.  Hardin  was 
convicted  of  maintaining  a  common  nnisance,  and 
be  appeals.  Reversed,  with  directiona  to  quash 
the  indictment.  John  A.  Kellogg  and  Howard 
C  Thompson,  both  of  Bellingbam,  for  appellant 

PER  CURIAM.  On  April  11,  1914,  in  the 
superior  court  of  Whatcom  coim^,  defendant 
was  convicted  of  maintaining  a  common  nui- 
sance, and  he  now  appeals  from  the  final  judg- 
ment and  sentence  entered  upon  the  verdict  of 
the  jury.  Appellant  was  indicted  by  a  grand  ju- 
ry, and  moved  to  quash  the  Indictment  for  tiie 
reason  that  the  grand  jury  was  not  summoned, 
drawn,  or  impaneled  as  required  by  law.  Error 
ia  assigned  upon  the  denial  of  this  motion.  It 
has  been  stipulated  by  the  prosecuting  attorney 
and  appellant's  counsel  that  the  ^and  jury 
which  returned  the  indictment  herem  waa  the 
same  grand  jury  that  returned  the  indictment 
in  State  ex  rel.  Murphy  t.  Superior  0)urt  (or 
Whatcom  County,  144  Pac.  32.  In  that  case 
we  held  that  the  grand  jury  had  not  been  drawn 
and  impaneled  as  required  by  law.  In  view  of 
the  stipulation  above  menU<nied,  and  upon  au- 
thority  of  the  Murphy  Case,  and  for  Uie  rea- 
sons therein  stated,  the  judgment  of  the  lower 
court  is  reversed,  with  directions  to  quash  the 
indictment  heretofore  filed  against  appellant 


SifD  or  Casks  m  Yol.  144 
* 


Digitized  by  Google 


Digitized  by 


Google 


INDEX-DIGEST 


THIS  18  A  KEY.NUMBER  INDEX 

It  Supplemefkto  the  Decennial  DUeat*  the  Key-Number  Series  end 
Prior  Reporier  Voluma  Inde»Digeate 


ABANDONMENT. 

Sw  Oemeteries,  |  14:  HigbwayB,  |  79;  Hufh 
band  and  WUe,  |  SU:  QSlcen,  |  68;  Waten 
Water  Oouimi,  I  161. 

ABATEMENT  AND  REVIVAL 

See  Appeal  and  Error,  S  787. 

n.  AHOTKBB  ACTION  PBHDXHO. 

i  12  (Wash.)  A  pending  suit  io  equity  in  r 
federal  court  a  surety  on  a  city  contractor's 
bmd  for  an  adjustment  of  its  claim  on  ttie  fund 
In  tfae  hands  of  the  and  as  between  it  and 
creditors  and  claimants  against  the  fond  does 
not  bar  an  action  in  a  state  court  by  a  credi- 
tor of  the  contractor  for  a  personal  judgment  on 
the  bond.— Baget  Soimd  State  Bank  t.  Gallncci, 
144  P.  698. 

ABORTION. 

8«e  Fbjslcians  and  Surgeons,  |  18. 

ABUTTING  OWNERS. 


See  Eminent  Domain. 
Corporations,  ||  888, 


71-lBO:  Hnnidpal 
S.  430-514. 


ACCORD  AND  SATISFACTION. 

See  Novation,  f  4;  Paynkait:  Release. 

14  (Wash.)  Payment  of  $500  and  acceptance 
of  a  receipt  therefor  "on  accoant,"  "without 
prejudice,"  accompanied  by  subsequent  letters 
indicating  that  the  matter  bad  not  been  ad- 
justed, held  insuffident  to  establish  an  ac- 
cord and  satisfaction. — Paul  r.  Kohler  &  Obase, 
144  P.  64. 

ACCOUNT. 

See  lBtenat»  I  21;  Partnezshlp,  H  68.'  828; 
TmabB,  |  3SB. 

H.  FROCEEDmOS  Aim  BEIiXEF. 

S  12  (Or.)  Courts  of  equity  have  jurisdiction 
to  settle  accounts  whenever  a  fiduciary  relation 
exists  between  the  parties  and  the  duty  to  ren- 
der an  account  to  one  of  the  parties  rests  on 
the  otber.-/rempleton  t.  Bockler,  144  P.  405. 

ACTION. 

Bee  Abatement  and  BeTival;   Dismissal  and 
Nonsuit. 

ADJOINING  LANDOWNERS. 

See  Bonndarfes. 

ADMINISTRATION. 

See  Ezecntora  and  Administrators. 


ADMIRALTY. 


Bee  Shipping. 


ADMISSIONS. 

See  Criminal  Law,  |  417. 

ADOPTION. 

I  14  (Ariz.)  Under  Lews  1907,  c.  78,  M  L  0, 
6,  as  amended  by  Laws  1909,  c.  57,  %  4,  Civ. 
Code  1913,  par.  3565,  and  Civ.  Code  1901,  par. 
2041,  and  paragraph  2U89,  as  amended  by  I^aws 
1907,  c.  21,  held  that  an  order  for  the  adoption 
of  a  neglected  cbfld  showed  the  court's  want  of 
jurisdiction  to  make  it,  because  not  showing  the 
required  assent  of  certain  persons. — Bailey  v. 
Kenagy,  144  P.  636. 

Under  Laws  1907,  c.  78,  IS  1,  5,  and  6,  as 
amended  by  Laws  1909,  c.  57,  f  4,  Civ.  Code 
1913,  par.  3565,  and  Civ.  Code  1901,  par.  2041, 
and  paragraph  2039,  as  amended  by  Laws  1907, 
c.  21,  held  that  the  effect  of  invalid  adoption  pro- 
ceedings was  only  to  award  the  care  and  custody 
of  the  child  to  the  purported  adoptlTe  parent 
aa  a  ward. — Id. 

ADULTERY. 

S^  Husband  and  Wife,  $  341. 

ADVERSE  CUIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Basements,  f  5 ;  Infanta,  {  24. 

I.  HATURE  AND  BEQUISITSi. 
(A)  Ao««UltlaB  of  Rlshta  by  PveMrlptlom 
In  General. 

I  8  (Idaho)  Where  otwtructions  are  wrongful- 
ly placed  on  a  part  of  a  street,  they  do  not 
work  a  forfeiture  of  any  rights  of  the  public 
to  the  portion  so  obstructed,  however  long  con- 
tinned.— TMessen  V.  City  of  Lewiston,  144  P. 
548. 

8  8  (Ean.)  Persons  oocupylns  any  porUon  of 
a  street  will  be  presumed  to  hold  it  snbject  to 
the  paramount  xigbt  of  the  pubUc— Wllaon  T. 
Lane,  144  P.  280. 

18  (Or.)  The  right  of  a  municipal  corpora- 
tion to  a  street  is  not  cut  off  by  advem  pos- 
session.—Barton  T.  City  of  Pwtland.  144  P. 
1146. 

(F)  Hofltlle  Chavmetcv  at  PosasulM. 

8  60  (Wash.)  Where  possession  of  land  was 

entirely  permiratve  and  was  not  under  an  ex- 
clusive claim  of  right,  it  does  not  ripen  into 
adverse  title.— City  of  Tacoma  v.  Oillesple,  144 
P.  697. 

1 66  (Kan.)  Possession  of  a  strip  of  land  in 
dispute  by  reason  of  a  mistake  aa  to  the  true 
boundary  held  not  adverae.— Shanks  t.  Wil- 
liams, 144  P.  1007. 

{  76  (Or.)  A  sheriff's  deed,  purporting  to  «in- 
vey  property  at  a  foreclosure  sale,  constitutea 
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144  P.  436. 

AFFIDAVITS. 


AGE. 

See  Indians,  |  13. 


AGENCY. 

See  Principal  and  Agent. 

AGRICULTURE. 

See  Statutes,  M  119.  141. 

S  I  (Wash.)  Laws  1909,  p.  495,  anthorizing 
hortlciiltural  inspectors  to  disinfect  or  destroy 
trees,  etc.,  held  not  to  deny  due  process  of  lafr, 
by  failing  to  adoQuately  provide  for  a  review  of 
the  inspector's  decision  in  view  of  Laws  1913, 
p.  199,  8  9.— Carstens  v.  De  Sellem,  144  P.  934. 

{2  (Wasb.)  Certificate  of  appointment  of  in- 
spector hy  commissioner  of  agriculture  held  in 
substantial  compliance  with  Laws  1913,  p.  198, 
I  8,  thongh  it  did  not  assign  him  to  any  dividon 
of  the  department  of  agriculture. — Carstoii  t. 
De  SeUem,  144  P.  934. 

ALIBI. 

See  Criminal  Lav.  S  333. 

ALIENS. 

See  Constitutional  Law,  §  205, 

ALLOTMENT. 

See  Indians,  H  18,  IS. 

ALTERATION  OF  INSTRUMENTS. 

See  Evidence,  |  465;  Forgery,  {  1. 

AMENDMENT. 

See  Pleading,  SS  236,  246,  24S,  249,  348,  856 ; 
Statntes,  |  141 ;  Wills,  SS  23(>^. 

ANIMALS. 

See  Criming  Law.  I  1206;  Evidence.  K  113, 
489;  Food,  S  6;  Larceny,  |{  28.  31;  Hail- 
roads,  §§  411,  419 ;  Sales,  S  364. 

i  2  (Or.)  L.  O.  L.  8  6731.  declaring  dogs  to 
be  personal  property,  is  merely  a  le^utive 
declaration  of  tiie  common  law. — McCalUster 
T.  Sappiogfield,  144  P.  432. 

ANSWER. 

Bee  Pleadhig. 

APPEAL  AND  ERROR. 

See  Carriers,  {  10;  Certiorari;  Coustitutional 
Law,  f  106;   Costs.  I§  142.  143;  Counties, 

L75i  Courts,  U  190,  203,  206;  Criminal 
w,  98  1024-1193;  Divorce,  |i  175-184; 
Eminent  Domain,  §§  254,  202,  264:  Excep- 
tions, Bill  of;  Habeas  Corpus,  {  113 ;  Homi- 
cide, I  340;  Insane  Persons,  §  27;  Justices 
of  the  Peace,  |B  84,  152-202 ;  Municipal  Cor- 
poratioBB,  8  oil;  New  Trial;  Taxation.  8 
Wilia,  l^^^''^^         Telephones,  8  20^ ; 


bis  appeal  has  bem  perfeeted^Bowen  t.  WU- 
•oD,  144  P.  281. 

I  5  (Okl.)  A  petition  in  error  Is  not  «  sab- 
stitute  for  a  i>etition  for  a  writ  of  certiozuL — 
In  re  Dancan,  144  P.  374. 

m.  BEOmOHS  BEVIBWABIS, 

(A)  Comvts  mnH  Other  Trtbvmmls  Swbjeot 

to  Review. 

832  (CaLApp.)  An  appeal  from  a  jadgm«nt 

in  the  superior  court  to  the  District  Court  of 
Appeal  held  not  to  lie,  where  the  case  reached 
the  superior  court  on  an  appeal  &om  a  jus- 
tice's coort,  and  the  amount  involved  was 
within  the  jurisdiction  of  the  Jostice's  court. — 
Hillger  T.  Yenrick,  144  P.  9^. 

(D)  Flualltr  of  DetermlBKtlon. 

8  82  (OkL)  An  order  vacating  a  judgment  un- 
der Rev.  Laws  1910,  88  5267,  5268,  not  being 
final,  no  appeal  wiU  he  therefrom  under  sections 
5235  and  5236.— Berger  Mfg.  Co.  v.  School  Diet. 
No.  10  of  Muskogee  County,  144  P.  1023. 

(B)  NAtare,  Scope,  mmA  Bffeet  of  Deolalon. 

8  91  (Or.)  Where  the  state  was  duly  served 
with  summons  in  a  divorce  proceeding  but  a  de- 
cree  was  granted  and  time  to  appeal  bad  lapsed, 
a  subsequent  order,  denying  a  motion  to  set 
aside  the  decree  for  alleged  irregularities,  was 
not  a  final  order  affecting  a  sabstantial  ri^t 
from  which  the  state  could  appeal  under  L.  O. 
L.  8  648.-Orr  v.  Orr,  144  P.  753. 

§  93  (Wash.)  Under  Rem.  &  Bal.  Code,  88 
1450,  1458,  1461,  and  1716.  subd.  6,  an  order 
dismissing  a  petition  to  require  an  adminis- 
trat»r  to  include  omitted  property  is  appeal- 
able.—In  re  Martin's  Estate,  144  P.  42. 

8  102  (Mont)  An  order,  sustaining  a  demur- 
rer to  the  complaint  and  directing  dismissal  of 
the  action  is  not  an  appealable  order  within 
Rev.  Codes,  §  7098,  defining  what  orders  ap- 
peals may  be  taken  from.— Pents  v.  Corscadden, 
144  P.  157. 

J 1 10  (Or.)  Refusal  of  the  trial  court  to  set 
de  a  verdict  and  judgment  presents  no  ques- 
tion for  review;  it  not  being  appealable. — -In 
re  Sneddon,  144  P.  676. 

(F)  Mode  of  Rendition,  Form,  anA  Bntrj- 
of  Jndinnent  or  Order. 

g  127  (Or.)  In  a  snit  for  appointment  of  s 
receiver  a  decree  on  a  contested  petition  by 
holders  of  receiver's  certificates  is  not  a  de 
fault  decree.— Stacey  t.  McNicholas.  144  P.  96. 

IV.  RIGHT  OF  REVIEW. 
(A)  Pcraon*  Entitled. 

8  143  (Colo.)  Petitioner  asking  that  the  ezec- 
ecutor  be  restrained  from  distributing  the  as- 
sets of  the  estate  pending  a  suit  by  petitioner 
against  the  executor  Is  not  a  stranger  to  the 
proceeding,  so  as  to  preclude  an  appeal  from 
the  order  denying  the  petition,  since  the  peti- 
tion made  her  a  party.— Oles  v.  Macky's  JBb- 
tate,  144  P.  891. 

5151  (Cal.)  Person  to  whom  administratrix 
d  land,  held  entitled  to  appeal  from  order 
confirming  sale  to  a  person  wno  made  a  higher 
bid  at  the  hearing  on  the  return  of  the  admin- 
istratrix.—In  re  Bradley's  Estate,  144  P.  136. 

Where  an  order  confirming  a  sale  of  land  of 
an  intestate  also  ordered  a  Droker,  with  wh<xn 
the'ltrnd  had  been  listed  for  sale,  to  pay  to  the 
administratrix  money  deposited  with  nim  by 
the  successful  bidder,  the  broker  was  entitled 
to  appeal  from,  the  order  of  confirmation. — Id. 

8  151  (Cat.)  One  who  was  nominsted  by  a 
minor  17  years  old  as  the  guardian  of  the  per- 
son and  estate  of  the  minor  is  a  "person  ag- 
grieved" by  an  order  denying  his  appliotttioD, 
and  may  appeal  therefrom,  under  Code  Civ. 
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Pro&  I  -90S,  lobd.  8, 
•uch  crder.— In  re 
745. 


an  appeal  firom 
s  Estate,  144  P. 


PBEBBWTATIOH   AMP  BESEBVA- 
TION  nr  ItOWBtt  OOUBT  OF 
OBOUMDS  OF  BBVIEW. 
(A)  lMve»  mnd  ftvecttona  la  IiOw«v  Court. 

f  171  (CbI.)  Where  the  allegations  of  a  coun- 
terclaim in  an  action  to  foreclose  a  mortgage 
wen  treated  bj  all  the  parties  aod  hj  the 
court  ai  bdng  still  In  the  case,  notvitfastand- 

ing  tiie  sustaining  of  a  demurrer  to  the  answer, 
such  allegations  would  be  treated  as  In  the 
case  on  appeal.— Placerville  Gold  Mining  Co.  v. 
Beal,  144  P.  748. 

S  171  (Kan.)  The  Supreme  Coort  will  not  de- 
termine a  case  mi  a  theory  other  than  that 
edoj^ted  below^--ShaDks  t.  Williams,  144  P. 

S  1 7 1  (Okl.)  Where,  in  a  railroad  empIo;«'B 
action  under  the  federal  Employers'  Liability 
Act,  both  parties  tried  the  cause  on  the  theory 
that  assumption  of  risk  was  a  proper  defense, 
error  in  submitting  this  question  to  the  Jurr 
was  not  ground  for  reversal— St  Lonia  &  S.  F. 
R.  Go.  T.  Brown,  144  P.  107S. 

1 171  (Or.)  In  an  action  for  fraud  In  an  ex- 
change, where  the  answer  admits  the  value  of 
property  conveyed  to  defendant,  he  cannot  com- 
plain on  appeal  of  the  exclusion  of  evidence  of 
such  value.— Robertson  v.  Frey,  144  P.  128. 

1 1 73  (Kan.)  The  Question  whether  the  ac- 
tion to  foreclose  a  mechanic's  lien  was  timely 
commenced  couU  not  be  considered  when  raised 
for  the  first  time  on  appeal.— M.  K.  Smith  Lum- 
ber Oo.  V.  Russell.  144  P.  819. 

1 173  (Or.)  A  contention  by  defendant  cannot 
be  considered  when  presented  for  the  first  time 
In  the  brief  on  appeal.— French  &  Co.  t.  Halten- 
hoff,  144  P.  480. 

(«)  OMsetfOBe  and  Mottou,  mmM  Bvllas* 
Thevcon. 

1 167  (Wadi.)  An  objection,  not  made  at  trial 
that  defendant  mm  not  med  in  the  proper 
capacity,  coold  not  be  snceeerfoHy  urged  on  ap- 
peal.- Hyde  v.  Claosin,  144  P.  60. 

{216  (Wash.)  In  an  acdon  by  a  husband  and 
wife  for  injuries  to  the  wife  in  a  collision  be- 
tween automobiles,  the  failure  of  the  court, 
in  submitting  the  issue  of  contributory  neg* 
ligence  of  the  husband,  to  give  the  rule  In  the 
event  a  person  is  placed  tn  a  sudden  emergency 
held  not  reversible  error,  in  the  absence  of  a 
regnested  charge  stating  the  rale.— Van  Dyke 
V.  Johnson,  144  P.  640. 

An  Instruetiim  on  the  subject  of  the  cred- 
ibility of  witnesses,  correct  so  far  as  it  goes, 
cannot  be  complained  of,  in  the  absence  of  a 
request  for  a  more  complete  instruction  on  the 
subject— Id. 

{ 236  (ColoApp.)  An  assignment  that  the 
complaint  in  an  action  for  the  death  of  a  child 
was  defective  because  alleeine  the  relationship 
of  the  plaintiffs  to  the  child  by  way  of  recital 
vUl  not  be  noticed  where  a  motion  to  make 
more  specific  was  not  interposed  In  the  trii(l 
court.- nocky  Monntain  Fuel  Co.  t.  Koralca, 
144  P.  863. 

(C)  Bxceptloas. 

J 266  (OkL)  A  ruling  on  the  admissibility  of 
dence,  to  which  no  exception  was  taken, 
cannot  be  con^dered. — Snow  v.  Smith,  144  P. 
678. 

S263  (Or.)  The  amount  of  damages  awarded 
will  not  be  reviewed  where  no  exceptions  were 
taken  to  the  rulings  or  instructions  as  to  the 
measure  ol  damages,  especially  under  Const, 
art.  7,  S  8,  providing  that  no  fact  tried  by  a 
Jury  shall  be  otherwise  re-examined  In  any  court 
nnlesB  the  court  oan  affirmatively  say  there  was 


no  evidence  to  support  the  'verdict.— Ooleman 
T.  City  of  La  Grande,  144  P.  46a 

1265  (Wash.)  Findings  separately  stated  and 
numbered  and  followed  by  a  decree  introduced 
by  the  words,  "Now,  therefore,  It  Is  hereby 
ordered,  adjudged,  and  decreed,"  and  consisting 
of  paragraphs  numbered  anew,  held  not  so  em- 
bodied in  the  decree  as  to  dispense  with  the  neces- 
sity of  exceptions,  under  Rem.  &  BaL  Oode,  | 
382.-Harbican  v.  McAlUter,  144  P.  717. 

Under  the  express  provisions  of  Rem.  &  Bal. 
Code,  i|  882,  1736,  evidence  cannot  be  reviewed 
in  a  suit  in  equity,  In  the  absence  of  exceptions 
to  the  findings,  where  no  part  of  the  error  re- 
lied on  is  tne  rejection  of  evidence,  and  in 
such  case  the  statement  of  facts  will  be  strick- 
en.— Id. 

The  sufficiency  of  the  evidence  to  sustain  the 
findings  of  faa  will  not  be  reviewed,  in  the  ab- 
sence of  exceptions  to  the  findings.— Id. 

1273  (Wash.)  An  objection  tbat  a  finding 
was  a  mere  conclusion  could  not  be  considered 
when  not  raised  by  exceptions  to  the  findings, 
— Harbican  v.  McAlister.  144  P.  717. 

(D)  HotlOB*  for  New  Trial. 

{281  (Kan.)  No  motion  for  new  trial  need  be 
filed,  where  the  only  error  complained  of  is 
the  refusal  to  dismiss  an  appeal  from  the  pro- 
bate court  on  undisputed  fute. — Bowen  v.  Wil- 
son. 144  P.  251. 

1 285  (Okl.)  A  ruling  on  a  demurrer  to  the 
evidence  cannot  be  reviewed,  where  no  motion 
for  new  trial  was  filed  wlUiln  the  prescribed 
time.— Tyler  v.  Tyler,  144  P.  1023. 

f  300  (Ean.)  The  denial  of  a  motion  for  new 
trial  for  mistake,  which  motion  was  filed  out 
of  time,  could  not  be  disturbed.— Mallows  v. 
Mallows,  144  P.  829. 

▼Z.' PABTBBS. 

i  323  (Okl)  A  judgment  affecting  Independent 

Sireels  of  land  and  adjudging  title  to  be  in  two 
fferent  persons,  one  of  tfiem  is  not  a  necessary 
party  to  an  appeal  involving  only  the  rights  of 
the  otlier  in  a  particular  parcel. — Grayson  v. 
Durant,  144  P.  t^. 

S  327  (Old.)  All  persons  who  were  parties  be- 
low and  will  be  affected  by  a  reversal  must  be 
made  parties  or  the  proceeding  in  error  will  be 
dUmlssed.— Syfert  t.  Mnrphy,  144  P.  1022. 

Vn.  BEQUISITES  AMD  PBOOEEDIRaB 
FOR  TBAM8FEB  OF  OAUSB. 
(A)  Time  of  Tnkinv  Proceedincs. 

S  338  (Kan.)  Under  Laws  1913,  c.  241.  which 
took  effect  July  1.  1913,  an  appeal  taken  there- 
^ter,  and  more  tban  six  months  from  the  date 
of  rendition  of  a  Judgment  on  October  19,  1912, 
was  too  late.— Bowen  v.  Wilson,  144  P.  251. 

1 336  (OkL)  Where  a  petition  in  error  is  not 
filed  for  more  than  six  months  after  the  final 
order  sought  to  be  rerieWed,  the  court  is  with- 
out jurisdiction  of  the  appeal. — Caswell  t.  Ea- 
ton, 144  P.  591. 

8  339  (Or.)  Under  Laws  1913,  pp.  617,  618, 
an  appeal  taken  June  4th  from  a  decree  en- 
tered April  6th  in  receivership  proceedings  was 
in  time.— Stacey  v.  McXicholae,  144  P.  96. 

S  345  (Colo.)  Within  Code  1908,  S  243,  notice 
in  open  court  of  motion  for  a  new  trial,  which 
motion  was  subsequently  filed,  held  such  a  reser- 
vation of  the  cause  for  further  consideration  as 
suspended  tbe  entry  of  judgment  and  authoris- 
ed an  appeal  within  the  time  limited  after  the 
entry  ot  judgment,  after  denial  of  the  motion, — 
Catlin  V.  Vandegrift,  144  P.  894. 

§  345  (Kan.)  Tbe  filing  of  en  unnecessary  mo- 
tion for  new  trial  cannot  extend  the  time  for 
appeal.— Bowen  v.  Wilson*  144  P.  251. 

S  356  (OkL)  Under  Laws  1910-11,  c.  18,  pro- 
ceedings in  error  not  brought  within  six  months 
from  the  date  of  Judgment  or  order  appealed 
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<B)  Petition  or  Prmrer,   Allowa,Boc,  and 
Certificate  or  Affidavit. 

S  362  (Okl.)  Errors  daring  the  trial  cannot 
be  coDsidered,  uoleas  the  denial  of  a  new  trial 
Is  aBslgned  u  ettor^Midiffer  t.  Midiffer,  144  P. 
86a 

(O)  ParmeBt  of  Feoa  or  Costa,  and  Bonds 
or  Other  Bea«ritl«s> 

I  390  (Oolo.)  Under  Bar.  St  1908,  %  1539.  on 
appeal  from  county  court  to  district  conrt  held 
that  appellant  was  properly  permitted  to  file  an 
amended  bond,  where  the  original  appeal  bond 
was  defective. — Catlin  v.  Vandegrift,  144  P. 
894. 

1395  (Or.)  An  api>eal  mast  be  dismissed 
where  there  in  a  failure  to  file  a  proper  under- 
taking.— Proctor  t.  Jeffrey,  144  P.  1182. 

(D)  Writ  of  Error,  Citation,  or  Notiee. 

{414  (Idaho)  A  defendant  on  whom  Bummons 
has  not  oeea  served  and  who  has  not  appeared, 
is  not  an  "adverse  party"  ou  whom  notice  of 
appeal  must  be  served  under  Bat.  CSode%  { 
48(^EiB8ler  t.  Mobs,  144  P.  647. 

8417  (Or.)  Under  L.  0.  L.  S  550,  the  ap- 
pellant with  the  approval  of  bis  attorney,  or  the 
attorney  himself,  may  authorize  another  person 
to  sign  the  attorney's  name  to  a  notice  of  ap- 
peal.— Howard  v.  Hartford  Fire  las.  Co.  of 
Hartford,  Conn.,  144  P.  460. 

*  S  425  (Okl.)  Where  a  summons  In  error  is 

not  issued  aod  served  within  the  time  allowed 

SRev.  Laws  1910,  §  5238,  and  no  pracipe 
srefor  has  been  filed,  or  where  tbe  purported 
sanunons  is  fatally  defective  and  the  time  has 
expired  in  which  a  valid  summons  may  issue, 
the  appeal  will  be  dismissed. — Springfield  Fire 
&  Marine  Ins.  Go.  v.  Belt,  144  P.  606. 

8  425  (Or.)  In  view  of  L.  0.  L.  {  201,  reoolr- 
ing  entry  of  judgment  "within  the  day  where 
verdict  was  returned  December  5th,  and  judg- 
ment entered  December  6th,  a  notice  of  appeal 
February  4th  was  within  the  60  days  from  the 
entry  of  judgment— Strieker  v.  Portland  Ey., 
Light  &  Power  Co.,  144  P.  1193. 

§427  (Or.)  In  view  of  Lw  O.  U  S  689,  re-' 
turns  held  to  show  proper  service  of  notice  of 
appeal  on  the  attorney  for  tbe  respondent- 
Howard  V.  Hartford  Fire  Ins.  Co.  of  Hartford, 
Conn.,  144  P.  450. 

An  order,  entered  of  record,  purporting  to 
state  certain  facts  as  to  the  signing  of  a  notice 
of  appeal  and  the  service  thereof,  and  attached 
to  ue  return  of  service  of  such  notice,  of  which 
the  appellant  was  not  notified,  and  as  to  which 
neither  party  appeared,  held  void  for  want  of 
jurisdiction  to  make  it. — Id. 

S  430  (Or.)  Ad  jappeal  must  be  dismissed 
where  there  is  a  failure  to  give  proper  notice 
within  tbe  time  limited.— Proctor  v.  Jeffrey,  144 
P.  1192. 


IX.  SUPERSEDEAS  OB  STAY  OF 
PROCEEDINGS. 

S465  (Wash.)  Where  a  judgment  was  for 
$724  and  costs,  a  supersedeas  bond  of  $1,648 
would  be  necessary  and  a  bond  in  tbe  sum  of 
1,600  was  insufficient— Michaels  t.  Levinson, 
44  P.  903. 


Z.  BEOOBD  AXD  PBO0EEDXKO8  HOT 
nr  RECORD. 

(A)  Matters  to  be  Shown  br  Record. 

%  505  (Colo.)  Record  held  to  show  that  an  ap- 
peal to  district  court,  from  county  court,  was 
taken  within  10  days  after  tbe  judgment  was 
rendered,  tbough  the  appeal  bond  was  indorsed 


(B)  Boope  nnd  Contents  of  Reeord. 

IS38  (Wash.)  Affidavits  in  support  of  a  mo- 
tion for  new  trial,  which  appear  in  the  clerk's 
transcript  but  which  are  not  attached  to  the 
motion  or  referred  to  therein,  nor  embodied  in 
the  statement  of  Cucts,  are  not  a  part  of  the 
rec^  on  appeaL— Van  Dyka  t.  Johnsoiif  144 

i  530  (Okl.)  A  refusal  to  retax  costs  cannot 
be  reviewed  when  not  made  part  of  the  record 
by  bill  of  exceptions  or  caae-made.-^erman- 
American  Ins.  Ga  t.  Newbon,  144  P.  350. 

(O)  Heeessltr  o(  Bill  of  BIzeoptlona,  Caaoi 
or  atntoaaoBt  of  Faota. 

I  544  (GolcApp.)  Errors  disclosed  in  the  rec- 
ord proper  wili  oe  considered,  though  there  is 
no  bill  of  ezceptions.- I^mont  t.  Beyuolda,  144 
P.  H3L 

I  548  (Wash.)  Where  no  affidavit  or  evidence 
of  any  nature  is  brought  to  the  appellate  court 
by  bills  of  ezce[)tion  or  statement  of  facts,  the 
ruling  on  a  motion  for  new  trial  for  newly  dis- 
covered evidence  is  not  open  to  review.— Bittw 
V.  City  of  Seattle,  144  P.  61. 

^  549  (Or.)  On  appeal  by  defendants,  the  snf- 
ficiencjr  of  uie  complaint  may  be  reviewed  with- 
out a  oiU  of  exceptions.— Proctor  v.  Jeffrey,  144 
P.  1192. 

I  553  (Or.)  While  Laws  1913,  p.  656,  provides 
for  the  filing  of  the  original  bill  of  exceptions 
in  the  Supreme  Court  yet  as  the  Supreme 
Court  rule  authorizes  the  setting  out  of  the  es- 
sential matters  in  tbe  abstract,  a  party  need 
not  send  up  the  bill  of  exceptions,  where  he 
can  print  sufficient  of  it  in  bis  abstract— West 
V.  McDonald,  144  P.  655. 

§  554  (Wyo.)  The  faUare  to  file  a  bill  of  ex- 
ceptions containing  a  motion  for  a  new  trial 
held  not  ground  for  dismissal,  where  before  the 
hearing  thereon  a  proper  bill  of  exceptions  wu 
filed.— Reynolds  v.  Morton,  144  P.  IB. 

(D)  Contents,  Mnklns.  mud  SettleatOMt  •! 
Case  or  Stntement  of  Fnots. 

§564  (Okl.)  An  appeal  wlU  be  dismissed 
where  tbe  case-made  has  not  been  served  within 
the  statutory  time  or  within  the  time  as  ex- 
tended by  the  court  before  expiration  of  tfa« 
statutory  period.- Hughes  v.  Martin.  144  P. 
it56:  Phillips  V.  Dillinsbam,  Id.  363;  Upp 
Grocery  Co.  v.  Lins,  Id.  377 :  Morris  v.  Caulk, 
Id.  623. 

§  564  (Okl.)  In  a  case  tried  on  an  agreed 
statement,  the  time  for  making  and  serving  a 
case-made  runs  from  the  judgment,  unaffected 
by  the  filing  of  a  motion  tor  new  trial  or  tite 
order  overruling  same.— ScliMd  Dist  No.  88 
Mackey,  144  P.  1082. 

Where  the  case-made  was  not  served  within 
three  days  after  judgment  or  within  an  exten- 
sion duly  allowed,  held  that  under  the  law  in 
force  at  the  time,  the  case  could  not  be  con- 
sidered.— Id. 

8  564  (Wash^  Where  judgment  was  entered 
November  6,  1913,  and  motion  for  new  trial 
denied  on  November  ^d,  statement  of  facts 
filed  January  23,  1914,  and  certified  February 
14,  1914,  held  too  late.— Austin  v.  Petrovitaky, 
144  P,  26. 

An  ex  parte  order  extending  tbe  time  for  filing 
a  proposed  statement  of  facts  is  void,  and  a 
statement  filed  wttbln  the  extaided  time  will  be 
stricken  on  motion. — Id. 

(O)  Anthentlentlott  nnd  Certlllentlon. 

8  612  (Okl.)  Errors  assigned  on  the  record  will 
not  be  reviewed  in  the  absence  of  a  certificate 
of  the  clerk  showing  that  tbe  traQScript  at- 
tached to  the  petition  in  error  is  a  fnlL  true; 
and  correct  transcript  of  tiie  record^Uuxhea 
T.  Martin,  144  P.  856. 
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(H)  TranamlasloD,    FlllnKi    Prlatlnv,  mad 
iervlec  of  Ooplea. 

1 627  (Or.)  An  appeal  most  be  cUnniMed 
where  there  la  a  failure  to  send  np  the  tran- 
•cript.— Proctor  v.  Jeffrey,  144  P.  1192. 

1 627  (Wyo.)  Failure  of  the  clerk  of  the  di»- 
trfct  court  to  transmit  to  the  Supreme  Court  a 
duly  anthentleated  transcript,  as  required  by 
Comp.  St  1910^  f  6114,  Mi  not  groond  for 
dlamisaal,  either  under  the  statute  or  under 
rule  of  court.— Reynolds  y.  Morton,  144  P.  18. 

(I>  Defects,  ObJ«otlo»,  Ajaeadsaeat,  and 
Oorveetlaa. 

1657  (Wyo.)  Where  the  bill  of  exceptions 
showed  no  exceptions  to  the  rulings  on  Instmc- 
tioDs,  the  Supreme  Court  will  not  pass  upon 
the  sufficiency  of  the  noting  of  such  exceptions 
by  the  Judge  on  the  ori^ud  instructions  to 

Eirmit  amendmeiits  after  uie  term,  but  will  al- 
w  the  bill  to  be  withdrawn  that  tha  ouestion 
maybe  presented  below.— Stockzrowerr  Bank 
of  Wheatiand  v.  Gray,  144  P.  ^ 

(K)  fiaestloas  Preseated  for  Renew. 

{671  (Okl.)  Where  the  record  contains  no 
«wr  refusing  new  trial  and  matters  occurring 
below  are  the  only  points  uxged  as  error,  there 
Is  nothing  to  review. — ^Morris  t.  Caulk,  144  P. 
623. 

S  67 1  (Okl.)  Where  the  only  questions  pre- 
sented for  review  are  to  be  determined  from 
the  pleadings  and  journal  entry  in  the  record 
whicn  bear  no  evidence  that  the  originals  were 
ever  filed  below,  the  appeal  will  be  dismissed. — 
Walker  v.  Board  of  Com'rt  of  Grant  County, 
144  P,  793. 

{681  (Colo.)  Where  the  evidence  la  not  in 
the  record,  the  court  on  appeal  cannot  de- 
termine that  the  court  abused  its  discretion  in 
allowing  amendment  of  pleading.— Kingsbury  v. 
Vreeland,  144  P.  887. 

{688  (Colo.)  Where  the  evidence  Is  not  in 
the  record,  lemarks  of  the  trial  court  held  not 
ground  for  reversal. — Kingsbury  t.  Vreeland, 
144  P.  887. 

S  692  (Or.)  The  exclusion  of  a  qaestlon  pro- 
pounded to  a  witness  cannot  be  reviewed,  where 
the  facts  sought  to  be  elicited  by  such  question 
are  not  incorporated  in  the  bill  of  exceptions.— 
Hammer  v.  Campbell  Automatic  Safety  Gas 
Snrner  Co.,  144  P.  896. 

The  exclusion  of  a  document  from  evidence 
cannot  be  reviewed,  where  the  document  or  a 
copy  thereof  is  not  made  a  part  of  the  blU 
of  exceptions. — Id. 

8  695  (Wash.)  Where  the  statement  of  facts 
does  not  contaiia  all  the  evidence,  the  facts  can- 
not be  reviewed.~Penn8ylvania  Casualty  Co.  v. 
B.  H.  Stanton  Co.,  144  P.  903. 

8  70S  (Colo.)  In  an  action  for  the  price  of 
an  automobile,  Aeld,  that  the  court  on  appeal 
could  not  adjudge  that  the  judgment  was  ex- 
cessive in  the  absence  of  the  evidence  in  the 
record.— Kingsbury  v.  Vreeland,  144  P.  887. 

Where  the  evidence  was  not  in  the  record,  the 
court  on  appeal  in  an  action  for  the  price  of  an 
automobile  could  not,  in  view  of  the  original 
and  amended  replications,  disturb  a  judgment 
on  the  ground  that  an  allowance  for  damages  for 
defects  in  the  car  should  have  been  made.— Id. 

1 706  (CaLApp.)  Where  the  record  does  not 
disclose  the  grounds  of  a  motion  for  new  trial, 
it  cannot  be  held  that  the  overruling  of  the 
motion  was  error.- Davies  v.  Stark,  144  P.  315. 

XI.  ASaiONBCZaVT  OF  ERRORS. 

1 718  (Or.)  An  "assignment  of  error,"  within 
Supreme  Court  Rule  12  (56  Or.  621,  117  Pac. 
xi),  is  in  the  nature  of  a  pleading.— Salene  v. 
Isherwood,  144  P.  1176. 

f  719  (Or.)  On  an  appeal  from  a  decree  on 
the  pleadings,  formal  assignments  of  error  are 


not  necessary.— Salene  t.  Ishsrwood,  144  P. 
1175. 

An  appeal  will  not  be  dismissed  for  want  of 
assignment  of  error,  where  the  error  la  the  en- 
tering of  an  order  set  ont  with  the  record  to 
make  it  intelligible.— Id. 

8  728  (Or.)  An  assignment  of  error  complain- 
ing that  "the  circuit  court  erred  in  allowing  the 
witnesses  *  *  *  to  answer  several  questions 
respectively  embodied  In  exceptions  1  to  52,  in- 
clusive,"  was  insufficient  to  comply  with  Su- 
preme Court  Rule  11.— Powder  Valler  State 
Bank  v.  Hudelson,  144  P.  494. 

8  748  (Or.)  Assignments  of  error  inadvertent- 
ly omitted  may  be  filed  as  supplemental  abstract 
—Salene  v.  Isherwood,  144  P.  1175. 

8  753  (Or.)  Failure  of  the  abstract  to  contain 
assignment  of  errors  held  not  ground  for  dis- 
missal, but  the  abstract  might  be  amended.— 
Proctor  T.  Jeffrey,  144  P.  1192. 

8  754  jOkl)  Errors  at  the  trial  below  cannot 
be  considered  tinlesa  the  ruling  on  the  motion 
for  a  new  trial  be  as^gned  as  error. — Avery  v. 
Hays,  144  P.  624. 

ZQ.  B&IEFB. 

8  770  (Or.)  A  motion  to  strike  out  respond- 
ents' bnef  because  not  filed  In  time  will  be 
overruled  when  not  filed  within  the  10  days 

firesciibed  by  Supreme  Court  Rule  23  (117 
'ac.  xii),  where  no  Injury  is  ahown^Bira  v. 
Mayo,  144  P.  674. 

8  773  (Cal.)  Where  a  party  appealing  files 
no  brief  and  makes  no  appearance  at  the  oral 
argument,  the  court  is  not  called  upon  to  con- 
sider his  appeal.— Placerville  Gold  Mining  Co. 
v.  Beal,  144  P.  748. 

8  773  (OkL)  Where  plaintiff  in  error  fails  to 
file  a  bnef  as  required  by  Supreme  Court  Rule 
7  (38  Okl.  vi,  137  Pac.  ii),  the  appeal  will  be 
dismissed.— Wa pies- Painter  Co.  v.  Bioard  of 
Com'rs  of  Love  County,  144  P.  363. 

8  773  (Okl.)  Where  plaintiff  in  error  serres 
and  files  a  brief,  end  defendant  in  error  fails 
to  do  so,  and  where  the  brief  filed  appears  rea- 
sonably to  sustain  the  assignments  of  error, 
the  judgment  may  be  reversed.- Taylor  v.  J.  H. 
Wade  &  Co.,  144  P.  669. 

^  773  (Okl.)  Where  plaintiff  In  error  ffles  bis 
brief,  but  defendant  in  error  does  not,  the  Su- 
preme Court  may  reverse  the  case  if  the  brief 
filed  shows  ground  therefor.— Taylor  v.  Smith, 
144  P.  1028. 

8  773  (Wyo.)  Defendant  in  error  faHine  to 
move  to  dismiss  the  proceeding  for  default  of 
plaintiff  in  error  in  filing  his  bnef,  and  who  bad 
stipulated  for  an  extension  of  the  time  for 
filing  the  briel^  could  not  inv<^  the  rule  ra- 
quinng  briefo  to  be  filed  within  a  certain  time. 
—Reynolds  v.  Morton,  144  P.  18. 

'Ibe  failure  to  file  and  serve  a  brief  within 
the  time  required  by  the  rules  of  the  Supreme 
Court  is  not  Jurisdictional,  and  may  be  waived. 
— Id. 

Xm.  DISmSSAI,,  WITHDRAWAX,  OB 
ABANDONMEITT. 

8  787  (Okl.)  Wfaere  plaintiff  in  error  dies  aft- 
er filing  Detition,  and  during  a  year  no  attempt 
wag  made  to  revive  the  action,  motion  by  de- 
fendant to  dismiss  for  failure  to  revive  under 
Rev.  Laws  1910,  g  0294,  will  be  granted.~Chin- 
Goon  V.  Scott,  144  P.  590. 

8  80 1  (Or.)  Under  L.  O.  Ii.  1 658,  the  quMtion 
whether  orders  entered  more  tnan  60  days 
prior  to  the  appeal  from  the  decree  will  be  con- 
sidered cannot  be  determined  on  a  motion  to 
dismiss  the  appeal.— Stacey  t.  McNichoIas,  144 
P.  96. 

XT.  HEARIKO  AMD  REHEABZNO. 

8  831  (Idaho)  Where,  after  rehearing  granted, 
the  court  fails  to  agree  on  a  decision,  it  does  not 
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X114:  Stack-GIbbs  liOinber  Co.  t.  Cameron 
Lumber  Co.,  Id.  1121. 

S834  (Idaho)  The  granting  of  a  rehearing 
does  not  ipeo  facto  reverse  the  former  decision. 
—Cameron  Lamber  Co.  t.  Stack-Gibbs  Lumber 
Ca,  144  P.  1114;  Stack-Glbbs  Lumber  Co.  t. 
Cameron  Lumber  Co:,  Id.  1121. 

1835  (CaLApp.)  Points  raised  for  the  first 
time  in  a  petition  for  a  rehearing  will  not  be 
codsidered.— Cain  v.  French,  144  P.  302. 

$  835  (Kan.)  Where  a  case  was  submitted  on 
a  single  question,  which  alone  was  argued  and 
decided,  a  different  question  could  not  be  con- 
Mdered  when  presented  for  the  first  time  on 
rehearing,  without  any  suggestion  of  surorise, 
accident,  or  mistake.— Beeler  v.  Sims,  144  P. 

237.   

ZTX.  BEVIEW. 
(A)  Baope  wad  Blxtent  In  G«in«iml> 

1 853  (Wash.)  Where  no  exceptions  were  tak- 
en to  instructions,  they  become  the  law  of  the 
case,  and  a  party  cannot,  on  appesi,  assert 
claims  in  conflict  therewith^Schati  t.  Heim- 
bigner.  144  P.  901. 

(B)  Interloeatorr,  Collateral,  and  Bapple- 
mentarr  Proceedlnc*  and  ^neattnna. 

5  873  (Or.)  Since  an  order  denying  a  new 
trial  is  not  appealable,  it  cannot  be  reviewed  on 
appeal  from  uie  judgment— WillettB  t.  Scodder, 
144  P.  87. 

(C)  Partlea  Entitled  to  Allege  Bn-or. 

S878  (Mont.)  A  defendant  who  does  not  ap- 
peal and  who  does  not  by  cross-assignment  in  his 
brief  ask  for  a  modification  of  the  judgment,  as 
authorized  by  ReT.  Codes,  g  7118,  cannot  on 
the  appeal  of  plaintiff  complain  of  the  judgment. 
—Williams  v.  Johnson,  144  P.  768. 

i  878  (Or.)  Where  defendant  does  not  appeal 
or  cross-appeal  from  a  decree  allowing  plaintiff 
certain  items  as  an  offset  in  a  suit  for  an  ac- 
counting, such  allowance  will  not  be  reviewed 
by  the  Supreme  Court- EteUwo  r.  Edwards, 
144  P.  441. 

(D)  AmendmentN,  Additional  Proafit  and 
Trial  of  Cauae  Anew. 

8  891  (Kan.)  The  Supreme  Court  may,  inde- 
pendent of  Code  Civ.  Proc.  |  680  (Gen.  St. 
1900,  f  617S),  and  under  extraordinan  circum- 
stances, avail  itself  of  authentic  evidence  out- 
side the  record.— Hess  v.  Conway,  144  P.  205. 

Code  Civ.  Proc.  f  580  (Gen.  St.  1909,  S  6176), 
held  not  to  authorize  the  Supreme  Court  to  re- 
ceive new  evidence,  where  such  evidence  was 
available  on  a  new  trial  below,  and  was  merely 
su^lemental  to  the  evidence  then  admitted. 

1 893  (Or.)  An  eqnity  suii:  Is  tried  de  novo 
in  the  Supreme  Court  without  regard  to  the 
conclusions  of  the  court  below,  as  provided  by 
L.  O.  U  I  405.— Martin  v.  Thomas.  144  P. 
684. 

(B)  Preaamptions. 

1 90 1  (Okl.)  Error  will  not  be  presumed  on 
appeal,  but  must  he  made  to  affirmatively  ap- 

Sir.— Orendorff  v.  Hoard  of  Cora'rs  of  Grant 
UQty,  144  P.  383:   Hamilton  v.  Same,  Id. 
386. 

S  907  (Cal.App.)  Where  the  bill  of  exceptions 
does  not  contain  the  evidence,  it  must  be  pre- 
sumed that  It  was  sufficient  to  support  the 
findings.— Darles  v.  Stark,  144  P.  315. 

8  907  (Colo.App.)  In  the  absence  of  a  bill  of 
exceptions,  it  will  be  presumed  that  the  evidence 
sustained  the  decree.— Lamont  v.  Reynolds,  144 
P.  1131. 

8  907  (Or.)  In  an  action  on  a  note  defended 
on  the  ground  of  the  payee's  fraudulent  repre- 
sentatioD  where  the  record  on  defendant's  ap- 
PmI  contained  no  evidence,  the  Supreme  Court 


S  909  (Or.)  The  Supreme  Court  when  sitting 
as  trior  of  fact.  Is  governed  by  the  same  rules 
of  evidence  controlling  below,  so  that  there  be- 
ing no  evidence  In  the  record  on  the  material 
issue  of  the  incorporation  of  plaintiff,  It  cannot 
be  supplied  by  assuming  that  it  existed,  but  hj 
accident  or  neglect  was  not  produced  on  the 
trial.— Hartford  Fire  Ina..Go.  t.  Central  R.  B. 
of  Oregon,  144  P.  417. 

8  926  (Okl.)  A  witness*  testimony  as  to  the 
value  of  a  horse  at  the  place  where  the  carrier 
was  bound  to  deliver  it  and  within  five  miles  of 
where  the  witness  resided,  presumably  referred 
to  such  place  as  the  place  of  valuation. — St 
Louis  &  S.  F.  B.  Co.  v.  Mounts,  144  P.  1036. 

1 931  (CaLApp.)  Any  uncertainties  in  Uie 
findings  will  be  construed,  if  possible,  so  as  t» 
support  the  judgment— Ham  bright  ft  Walsh  Co. 
V.  Provident  Pledge  Corporation,  144  P.  971. 

8  931  (Mont.)  On  appeal  from  a  trial  before 
the  court  sitting  without  a  jury,  the  presump- 
tion is  that  if  evidence  was  incmnpetent  l£e 
court  dimioated  it  from  iti  consideration.-^ 
State  V.  Driscoll,  144  P.  163. 

§934  (Wash.)  A  decree  in  equity  will  be 
presumed  to  be  supported  by  the  evidence,  in 
the  absence  of  an  amrmatiTe  finding  to  the  con- 
trary.—Harbican  v.  McAllster,  14*  P.  717. 

f938  (Wash.)  Where  it  was  redted  In  the 
trial  Judge's  certificate  that  all  the  evidence  was 
sent  up,  except  certain  oral  testimony,  it  cannot 
be  presumed  that  the  oral  evidence  was  Inunate- 
rial.— Pennsylvania  Casualty  Co.  t.  EL  H. 
Stanton  C!o.,  144  P.  903. 

S  939  (Or.)  Where,  on  appeal  from  order  re- 
fusing to  vacate  decree  on  service  by  publica- 
tion, order  for  such  service  was  not  In  the  ab- 
stract held,  that  it  would  be  assumed  that  it 
embraced  the  affidavit  for  publication,  which 
justified  the  service.— Felts  v.  Boyei;  144  P. 
420. 

(P)  DiaereUoa  of  Iiowcr  Coart. 

8  969  (Okl.)  The  permitting  of  an  amendment 
to  a  pleading  will  not  be  disturbed  in  the  ab- 
sence of  a  clear  abase  of  discretion. — ^Lewis  v. 
Bandy,  144  P.  624. 

g  968  (Or.)  Under  L.  O.  L.  S  121,  the  question 
whether  depositors  and  debtors  of  a  bank  of 
which  plaintiff  was  president  could  act  impar- 
tially as  jnrora  was  one  of  feet  for  the  trier.— 
garrison  v.  Pacific  Ry.  ft  Navigation  Co.,  144  P. 

f  969  (Wash.)  Whether  the  jury  should  be  ex- 
cluded during  arguments  on  questions  of  law 
being  in  the  discretion  of  the  court,  its  deter^ 
mination  is  conclusive  unless  there  was  an 
abuse  of  discretion.— Gilcher  v.  Seattle  Electric 
Co.,  144  P.  530. 

8  971  (Okl.)  The  ruling  on  the  competency  of 
an  opinion  witness  will  not  ordinarily  be  dis- 
turbed in  the  absence  of  a  clear  abuse  of  dis- 
cretion.—Wichita  Falls  ft  N.  W.  Ry.  Co,  v. 
Harvey.  144  P.  681. 

8  971  (Okl.)  A  ruling  that  an  expert  vritness 
is  qualioed  will  not  be  disturbed  unless  the 
discretion  of  the  court  has  been  clearly  abused. 
—Wichita  Falls  ft  N.  W.  Ry.  Co.  v.  McAlary, 
144  P.  683. 

8  977  (CaLApp.)  Where  an  order  granting  a 

new  trial  is  general,  it  will  not  be  reversed  un- 
less it  appears  that  the  order  itself  was  an 
abuse  of  discretion.— Buckley  v.  Mario  County, 
144  P.  545. 

8  977  (Kan.)  In  an  action  under  the  federal 
Employers'  Liability  Act,  held,  that  an  order 
granting  a  new  trial  for  insufficiency  of  the  in- 
struction on  contributory  negligence  will  not  be 
revert<ed,  where  the  language  uned  was  confus- 
ing.-RoBB  T.  St  Loais  ft  S.  F.  R.  Co.,  144  P. 
844. 
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1 978  (Okl.)  The  granting  o£  a  new  trial  wiU 
cot  be  diBturbed  unleas  error  clearly  appearfl 
as  to  some  qaestiou  of  law, — Home  State  Bank 
of  Hobart  v.  Clancy,  144  P.  355. 

8  979  (CaLApp.)  The  grant  of  &  new  trial  for 
insufficiency  of  uie  evidence  is  so  fully  in  the 
discretion  of  the  trial  court,  where  there  is  a 
Bubetantial  conflict  in  the  evidence,  that  Its  ac< 
tion  is  concluBive  on  appeal,  unless  there  has 
been  an  abuse  of  such  discretion,  and  it  is  im- 
material whether  the  evidence  is  Insnfflcient  to 
sustain  all  or  only  part  of  the  iaanes. — Buckley 
V.  Marin  County,  144  P.  645. 
.  I  979  (CaLApp.)  The  appellate  court  will  in- 
terfere only  in  a  plain  case  of  abuse  of  the ' 
trial  court's  discretion  in  graating  or  refusing 
a  new  triaL— Oolnsa  &  H.  K.  Co.  v.  Glenn,  144 
P.  993. 

S  979  (WashJ  The  discretion  of  the  court  In 
passing  on  a  moticm  for  a  new  trial  for  ex- 
caaslvfl  damages  will  not  be  interfered  with  on 
appeal.— Bitter  t.  City  of  Seattle,  144  P.  61. 

i  979  (Wash.)  The  refusal  or  the  granting  of 
a  new  trial  for  inadequacy  of  damages  will  not 
be  distributed  unless  abuse  of  such  discretion 
is  shown. — Krulikoski  v.  Sparling,  144  P.  692. 

(Q)  (^uestloiu  of  Fact,  Verdicts,  and  Flmd- 
InSS. 

1 989  (Or.)  In  determining  whether  there  was 
legal  evidence  to  support  the  verdict,  the  Su- 
preme Court  can  consider  no  other  negligent  act 
than  those  pleaded.— Martini  v.  Oregon-Wa^- 
ington  B.  &  Nav.  Co.,  144  P.  lOi. 

1 1001  (Okl.)  A  verdict  rendered  under  proper 
insta*uctions  and  reasonably  sopported  by  eri- 
dbnce  will  not  be  disturbed.— McKemie  v.  Al- 
bright, 144  P.  102T,-  Smith  v.  Bell,  Id.  1058; 
SL  Louis  &  S.  F.  B.  Co.  v.  Brown,  Id.  1075. 

I  1001  (Or.)  As  used  in  Const,  art  7,  S  S, 

KrovhUng  that  a  finding  of  the  jury  will  not 
B  set  aside  where  there  is  "evidence  to  sup- 
port the  verdict,"  the  words  quoted  mean  some 
legal  evidence  tending  to  prove  every  material 
fact  in  issue  as  to  which  the  party  in  whose 
favor  the  verdict  was  rendered  has  the  burden 
of  proof.— Powder  Valley  State  l^uik  v.  Hudel- 
son.  144  P.  494. 

I  1002.  Where  there  is  a  substantial  conflict 
in  the  evidence,  the  verdict  will  not  be  dis< 
turhcd. 

—(Colo.  App.)  Parkdale  Fuel  Co.  v.  Taylor,  144 

P.  1138; 

(Idaho)  Montgomery  t.  Gray.  144  P.  646. 

fi  1 002  (Okl.)  A  finding  on  controverted  issues, 
submitted  under  proper  instractions,  wiU  not 
be  disturbed,  when  supported  by  sufficient  evi- 
dence-Wesley V.  Diamond,  144,P.  1041;  Tur- 
ner V.  Maxey,  Id.  1064. 

8  1004  (Kan.)  Where,  in  an  action  for  an 
overpayment  made  by  the  buyers,  it  appears 
that  the  amount  which  plaintiffs  were  entitled 
to  recover,  if  any,  depended  on  a  fixed  rule 
which  the  verdict  shows  was  not  applied  by  the 
jury,  the  verdict  will  he  set  aside  on  appeal. — 
Smith  V.  Hanson.  144  P.  226. 

S  1008  (Or J  Findine  of  trial  court  has  the 
efRCt  of  a  verdict— Burton  t.  Lithie  Hfg:  Oo., 
144  P.  1149. 

I  1009  (Cal.App.)  In  action  to  set  aside  deed, 
finding  on  material  evidence  that  no  undue  in- 
fluence was  exercised  held  conclusive,  though 
the  evidence  showed  a  fiduciary  relation  rau- 
ing  a  presumption  of  fraud.— Silveria  v.  Alex- 
ander, 144  P.  308. 

8  1009  (Kan.)  A  judgment  for  plaintiffs  for 
the  specific  performance  will  not  be  disturbed, 
though  the  evidence  was  conflicting,  where  It 
was  susteined  by  substantial  evidence.— Ross  v. 
Cox,  144  P.  227; 

8  1010  (Kan.)  Code  Civ.  Proc.  {  581  (Gen.  St 
1909,  8  6176),  neither  requires  nor  anthoricee 
the  Supreme  Coort  to  retry  facta  passed  on  be- 
low, where  the  trial  court  s  conclusion  is  sop- 


Sorted  by  competent  eWdence.— -Dreiabach  v. 
pring,  144  P.  195. 

g  1010  (Or.)  Findings  in  an  action  tried  by 
the  court  are  eqalvalent  to  a  verdict,  and  must 
be  supported,  if  there  is  any  evidence  to  jnstl- 
tj  them.— Clark  v.  North  Pacific  S.  S.  Co.,  144 
P.  472;   State  v.  Johnson,  Id.  1148. 

8  101 1.  The  appellate  court  will  not  disturb 
findings  based  on  evidence,  wherein  there  Is  a 
substantial  conflict 

— (Cal  App.)  Intamational  Text-Book  Oo.  t. 
Holmes,  144  P.  146;  Beynolds  r.  Jackson, 
Id.  80S ; 

(Idaho)  Cameron  Lomber  Co.  t.  Stadc-Gibhs 
Lumber  Co..  144  P.  1114;  Stack-Gibbs 
Lumber  Co.  v.  Cameron  Lumber  Co.,  Id, 
1121; 

(Kan.)  Commonwealth  Trust  Co.  v.  Scott  City 
Northern  B.  Co.,  144  P.  210;  Wilson  T. 
Lene.  Id.  230. 
8  101 1  (Colo.)  The  rule  prohibiting  the  re- 
view of  a  finding  where  the  evidence  is  con- 
fiicting  does  not  apply  where  the  conflict  is 
in  different  parts  of  the  testimony  of  the  same 
witness.— ^uringer  T.  Trafton,  144  P.  866. 

8  foil  (Nev.)  The  judgment  in  a  case  tried 
without  a  jury  will  not  Be  disturbed  on  appeal, 
though  the  evidence  is  conflicting,  where  it  is 
supported  by  any  substantial  evidence. — Behling 
V.  Brainard,  144  P.  167. 

8  1012  (Colo.)  A  judgment  predicated  on  a 
finding  <^  fact  unsustained  by  any  evidence,  and 
contrary  to  nndispnted  evidence,  will  be  re* 
versed.— Gromm  v.  E^bush,  144  P.  651. 

8  1012  (Colo.)  The  finding  of  a  trial  court  is 
not  necessarily  binding  on  the  court  of  review, 
but  may  be  set  aside  when  it  ia  manifestly 
against  the  wdght  of  the  evidence  and  would 
result  in  a  miscarriage  of  jiisth!e.-^urln|er 
V.  Trafton,  144  P.  866. 

8  1012  (Wash.)  A  finding  vrill  not  be  disturb- 
ed though  the  oral  testimony  seemed  to  prepon- 
derate against  it.— Woods  v.  Insurance  Oo.  of 
State  of  Pennsylvania,  144  P.  660. 

(R)  Hansleaa  Bnov. 

8  1027  (Kan.)  Submission  of  defendant's 
claim  to  the  jury  held  harmless,  even  if  er- 
roneous where  he  recovered  nothing  affirmative- 
ly.—Shanks  V.  Williams,  144  P.  1007. 

i  1033  (Nev.)  A  party  cannot  complain  of  the 
admission  incompetent  evidence  which  in- 
ures to  his  benefit— RehUng  y.  Brainard,  144 
P.  167. 

8  1030  (Okl.)  Error  in  overruling  objection  to 
introduction  of  any  evidence  under  a  petition 
held  harmless,  where  the  petition  was  subse- 
quenty  amended  pursuant  to  Rev.  Laws  1910, 
8  4790.  to  cover  the  defect— Lewis  v.  Bandy, 
144  P.  624, 

8  1041  (Or.)  Where  plalnUff  alleged  that  ahe 
was  the  owner  and  in  possession  of  certain 
realty  In  which  defendants,  without  right 
claimed  an  adverse  estate,  permitting  plaintiff 
to  uanecessarily  amend  her  complaint  to  set 
np  title  by  prescription  was  harmless.— Hamm 
V.  McKenny,  144  P.  488. 

8  1045  (ColaApp.)  Misconduct  of  plaintiff's 
counsel  in  asking  questions  of  jurors  indicating 
that  defendant  carried  insurance  h  eld  not 
ground  for  reversal,  where  the  iary  would 
otherwise  probably  have  returned  the  same 
verdict.— Parkdale  Fuel  Co.  v.  Taylor,  144  P. 
1138. 

)l  (046  (Wash.)  The  refusal  of  the  court  to 
exclude  the  jury  during  the  argument  of  a  ques- 
tion of  law  wherein  extracts  from  the  opinion 
of  the  Supreme  Court  on  i  former  appeal  in 
the  same  case,  favorable  to  defendant,  were 
read,  held  not  an  abuse  of  discretion  to  the 
manifest  injury  of  plaintiff  requiring  reversal  of 
the  judgment  for  defendant— GUcber  t.  Seattle 
Electric  Co..  144  P.  630. 
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S  1050  tOkl.)  The  erroDeoas  admisrioD  of  evi* 
dence  not  prejudicial  to  the  complaiDlag  Par^ 
is  not  ground  for  reversal — Daniel  v.  John  P. 
London  Co.,  144  P.  &96. 

§  1050  <Okl.)  Admission  of  oral  testimony  as 
to  the  removal  of  restrictions  and  aaie  of  an 
allotment  held  not  prejudicial  to  plaintiff,  in 
view  of  the  court's  instructions  on  the  question 
of  title  and  on  the  fact  that  plaintiff  must  re- 
cover on  the  strength  of  bis  own  title^Mc- 
Kemie  v.  Albright,  144  P.  1027. 

S  1050  (OU.)  Admisidoa  of  a  farmer's  testi- 
mony that  he  paid  $1,500  three  vears  before  for 
the  horse  kilied  in  transit  held  harmless. — St. 
Loals  &  S.  F.  R.  Co.  V.  Mounts,  144  P.  1036. 

S  1050  (Or.)  In  an  action  for  injuries  to  an 
engineer,  error  In  admitting  evidence  of  custom, 
■0  affecting  an  order  under  which  be  operated 
as  to  show  him  free  from  neKligence,  held  re- 
versible.—Chadwick  V.  Oregon- Washington  R.  & 
NaviKation  Co.,  144  P.  1165. 

{  1054  ^Nev.)  Where  incompetent  evidence  la 
admitted  in  a  trial  without  a  Jury,  a  reversal  is 
warranted  only  when  the  record  snows  that  the 
competent  evidence  was  insufficient  to  support 
the  findings  or  tltat  the  improper  evidence  af- 
i«cted  the  result— Rebling  t.  Brainard,  144  P. 
167. 

8  1056  {Wash.)  Where,  in  an  action  for  a 
personal  injury,  a  verdict  was  rendered  for  de- 
fendant, the  error.  If  any,  in  rejecting  evidence 
of  medical  experts  as  to  the  extent  of  plain- 
tifTs  injury  was  not  prejudicial.- Van  Dyke  t. 
Johnson.  144  P.  540. 

{  1062  (Wash.)  Where  a  case  calling  for  the 
interpretation  of  a  statute  on  undisputed  facts 
was  erroaeoust;  submitted  to  the  Jury,  but  they 
came  to  a  correct  conclusion,  tlie  error  is  harm- 
less.—Zappaia  T.  Industrial  Ins.  Commission, 
144  P.  54. 

§  1068  (Or.)  Error  in  instructing  the  jury  as 
to  ccmtributor;  negligence  and  assumption  of 
risk  in  an  action  under  the  Employers  Liabil- 
ity Act  is  not  prejudicial  to  plaintiff,  where  the 
InstructionB  directed  a  verdict  for  defendant  if 
the  jury  found  either  contributory  negligence 
or  assumption  of  risk,  and  the  juir  rendered 
a  verdict  for  plaintiff.— Coleman  t.  Olt7  of  La 
Grande,  144  P.  468. 

(I)  Brror  Waived  In  Appellate  Court. 

1  1078  (Wash.)  Questions  not  raised  or  ar- 
gued will  not  be  determined  on  aj>peal.— WMt- 
eomb  T.  Sager,  144  P.  022. 

(J)  Deals  Ion  a  o(  IntemedUtte  Courts. 

$  1091  (CaLApp.)  It  win  be  assumed,  in  the 
absence  of  a  contrary  showing,  that  an  appeal 
from  a  justice  court  was  taken  on  questions  of 
both  law  and  fact,  and  that  the  superior  court 
heard  the  case  anew.— Hillger  v.  Yentiek,  144  P. 
080. 

(K)  SaltaeqiaeBt  Appeals. 

1  1 097  (Okl.)  Where  on  a  second  appeal  it  ap- 
pears diat  the  trial  court  has  complied  with 
the  directions  in  the  former  opinion  and  that 

DO  stibstantial  right  has  been  pr^udiced,  the 
Judgment  will  be  affirmed. — Midland  Valley  B. 
Co.  V.  Featherstone,  144  P.  362. 

{  1098  (Cal.)  A  decision  construing  a  will  on 
appeal  from  an  order  for  tbe  partial  distribu- 
tion of  the  estate  is  the  law  of  the  case  on  ap- 
peal from  the  order  of  final  distribution  against 
all  parties  who  had  notice  of  the  former  pro- 
ceedinga  and  their  grantees  and  creditors. — In  xe 
Carothers*  Bstate,  144  p.  967. 

XTXI.  DETERMINATIOIT  AND  OUPO- 
8ITI01T  OF  CAUSE. 

(B)  Anrmaaee. 

I  1135  (Or.)  Under  Const,  art  7,  1  3,  where 
the  evidence  showed  27  acros  of  the  land,  con- 
veyed to  plaintiff  at  $2,500,  but  charged  to  be 
velueleas.  to  be  worth  flO  to  f20  per  acre,  and 
the  court  refused  a  new  trial  after  verdiot  tat 
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$2,500,  tipon  remittitur  of  $4Q(^  tiie  indgment 
will  be  affirmed.- Robertstui  t.  ^rey,  144  r.  128. 

8  1 142  (Kan.)  Where,  in  an  action  under  the 
workmen's  compensation  law,  a  jury  were  er- 
roneously instructed  to  measure  the  recovery  by 
the  pain  and  suffering,  the  verdict  could  not  be 
treated  by  tiie  Supreme  Court  as  an  award  of 
compensation,  nor  could  euch  court  enter  judg- 
ment thereon  for  any  sum  as  compensation.— 
McKoberts  v.  NaUonal  Zinc  Co.,  144  P.  247. 

(D)  Beversal. 

^1170  (Colo.)  Purely  technical  errors,  not 
going  to  the  merits,  are  not  entitled  to  serious 
consideration  when  no  settled  rule  of  law  has 
been  violated.— Lathrop  v.  Maddux,  144  P.  870. 

1 1170  (KanO  That  the  petition  in  a  broker's 
action  for  a  commission  contained  irrelevant 
matter  and  lacked  definiteness  as  to  the  state- 
ment of  plaintiff's  claim  held  harmless,  under 
Code  Civ.  Proc  S  581  (Gen.  St  1900,  $  6176). 
where  all  tbe  material  evidence  was  produced 
and  the  cause  was  fully  tried.— Culbcrtson  t. 
Sheridan,  144  P.  208. 

S  1170  (Okl)  Under  Rev.  Laws  1910,  8  0006. 
requiring  that  immaterial  errors  be  disregarded, 
a  verdict  for  defendant  in  ejectment  will  not 
be  disturbed  on  appeal,  where  It  Is  supported 
by  the  evidence  and  the  instructions  fairly  cov- 
er the  issues.— Shaffer  v.  Turner,  144  P.  366. 

§  U70  (Wash.)  Under  Rem.  &  Bal.  Code,  I 
17d2,  a  judgment  for  the  plaintiff  on  an  at 
firmative  defense  to  which  no  reply  was  made 
will  not  be  reversed,  where  tbe  parties  treated 
the  question  as  in  issue  at  the  trial.— Yeisley 
V.  Smith,  144  P.  9ia 

S  M75  (Okl.)  Where,  in  a  suit  in  equity,  It 
clearly  appears  that  the  court  failed  to  consider 
uncontroverted  competent  evidence,  or  tiiat  the 
decree  is  against  the  evidence,  tbe  court  on  ap- 
peal will  weigh  tbe  evidence  and  render  sodi 
judgment  as  toe  trial  court  should  have  render- 
ed, under  Rev.  Lews  1910,  §  5258.— Scbock  t. 
Fish,  144  P.  684. 

S  1 176  (Or.)  Where,  in  an  action  for  a  salaiy 
at  S50  per  month,  tbe  only  evidence  was  M 
resolution  fixing  salary  at  $25  per  month,  the 
Supreme  Court  must,  as  required  by  Const 
art.  7,  g  8,  render  judgment  for  f25  per  month. 
—Burton  t.  Litiiic  Ml£.  Co.,  144  >P.  1140. 

8  1179  (Wash.)  Error  in  joining  two  or  more 
causes  of  action  without  separately  stating  them 
results  onl^  In  a  reversal  of  the  judgment  and 
Dot  a  dismissal  of  the  cause.— Boyce  v.  Chicago, 
M.  &  P.  8.  Ry.  Co.,  144  P.  27. 

8  1176  (Cal.)  Upon  reversal  of  order  oonfinn- 
fng  sale  of  real  estate  to  a  person  whose  bid 
was  made  on  condition,  matter  held  to  be  re- 
manded for  such  further  order  ae  might  seem 
just,  instead  of  directing  the  confirmation  of  a 
sale  to  a  lower  bidder,  tnourii  there  was  no  ex- 
press finding  that  a  bid  bigner  by  10  per  cent 
could  be  obtained  on  a  new  aale. — In  re  Brad- 
ley's Estate,  144  P.  13a 

(F)  Handate  and  Proceedlacs  Lower 

Coart. 

S  1 1 95  (Gal.)  A  decision  constmin^  a  will  on 
appeal  from  an  order  for  the  partial  distribu- 
tion of  the  estate  is  tbe  law  of  tbe  case  as 
to  the  final  distribution,  though  different  facts 
were  developed  at  the  hearing  on  the  petition 
for  a  final  distribution.— In  re  Carothers'  Es- 
tate, 144  P.  957. 

S  1195  (Okl.)  Tbe  law  declared  on  a  former 
appeal  is  tbe  law  of  the  case  on  a  subsequent 
trial,  where  there  is  no  material  difference  in 
the  evidence  or  tbe  questions  presented.— Martli 
T.  Kingfisher  Commercial  Club,  144  P.  1047. 

APPEARANCE. 

See  Garnishment  8  135. 

8  8  (CaLApp.)  A  general  demurrer  and  a  de- 
murrer to  the  jurisdiction  filed  by  defendant 
constitute  an  appearance,  within  Code  Civ.  Proc 
8  I014.-Davidson  t.  Uraham,  144  P.  147. 

Digitized  by  Google 


1209 


INDEX-DIGEST 


123  (Colo.)  The  right  to  have  the  place  of 
truil  cbangcd  is  seucrall;  waiTed  by  general  ap- 
pearance and  pleading  to  the  merits. — Kings* 
bury  V.  Vreeland,  144  P.  887. 

S  24  (Or.)  Where  chief  purpose  of  motion  waa 
to  obtain  permiaslou  to  defend  suit  after  judg- 
ment on  service  by  pnbltcatioD,  held,  that  the 
motion  conatltuted  a  waiver  of  all  irregularities 
in  the  service  of  procesa,  and  the  amllcant  sub- 
mitted himself  to  the  juriadictitm  of  the  court 
—Pelts  V.  Boyer,  144  P.  420. 

{24  (Wash.)  An  administrator  cannot  qoes- 
tioB  the  sufficiency  of  a  citation  in  a  proceeding 
to  compel  him  to  include  omitted  property, 
where  he  demurred  generally  to  the  petition 
without  saving  bis  special  appearance. — In  re 
Martin's  Estate,  144  P.  42. 

%  25  (Or.)  Where  chief  purpose  of  motion  was 
to  obtain  permission  to  defend  suit  after  judg- 
ment on  service  by  publication,  held,  that  the 

Spllcant  submitted  himself  to  the  jurisdlctioo 
the  ooart— Falta  t.  Boyer,  144  P.  400. 

APPLIANCES. 

See  Fish,  |  13;  Master  and  Servant.  U  UO- 
128. 

APPOINTMENT. 

Se«  Jodgei.  H  7,-8,  24.  26. 

APPROPRIATION. 

See  Waters  and  Water  Courses,  H  128-161. 

ARBITRATION  AND  AWARD. 

Bee  Contracts,  H  284,  292;  Reference. 

ARCHITECTS. 

flea  Contracts.  |i  284,  287.  280.  282,  822. 

ARGUMENT  OF  COUNSEL 

Bee  Criminal  Law,  H  70&~730. 

ARRAIGNMENT. 

Bee  Criminal  Law,  |  261. 

ARREST. 

See  Bail;  Criminal  Law,  {  77a 

ASSAULT  AND  BATTERY. 

Bee  Criminal  Law,  |  678;  Rape,  SS  16,  16. 

H.  OBIMIirAZ.  BSfPOKSIBIXJTT. 

(A)  OlTeuBes. 

1 46  (Or.)  An  assault  is  an  intentional  at- 
tempt by  violence  to  do  injury  to  the  person 
of  another,  coupled  wlQi  present  ability. — State 
T.  Selby,  144  P.  657. 

{  67  (Or.)  Every  one  has  the  right  to  protect 
his  life  or  person  from  great  bodily  barm,  a^g 
Buch  force  as  seems  necessary,  even  to  the  ex- 
tent of  killing  his  assailant— State  t.  Selby, 
144  P.  657. 

(B)  Proaecntion  and  Pnnlaliment. 

{82  (Or.)  Under  L.  O.  L.  g  799.  subsec.  2, 
declaring  that  it  is  presumed  that  an  unlawful 
act  is  done  with  an  unlawful  intent,  it  is  not 
necessary,  in  a  prosecution  for  assault  with  a 
dangerous  weapon,  to  prove  an  unlawful  intenL 
—State  V.  Selby,  144  P.  657. 

ASSESSMENT. 

See  Inaurance,  M  750,  765;    Municipal  Cor- 
porations, H  430-^14  ;  Taxation,  Si  301-406. 

ASSETS. 

See  Marftbaling  Assets  and  Securities. 


ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Brror.  U  718-TO4. 

ASSIGNMENTS. 

See  Banks  and  Banking,  {  77;  Bills  and  Notes, 
{(  821.  330,  342 ;  Carriers,  $  57 ;  Corpora- 
tions, i  S06;  False  Pretenses,  S  43;  Gifts, 
S  19;  Insurance.  S  867;  Landlord  and  Ten- 
ant. 11  208,  209.  231 ;  Marshaling  Assets 
and  Securities.  |  2 ;  Mortgages,  {  254 ;  Sab- 
rogatlon. 

I.  RBOOIBITBi  AHB  VAXADITT. 

t*A)  Propertr,  Blstateii,  and  lUsKts  Asalvn- 

S  24  (Okl.)  A  right  of  action  against  an  inter* 
mediate  or  terminal  connecting  carrier  for  negli- 
gent lose  of  an  interstate  shipment  is  assignable. 
—St.  Louis  &  S.  F.  R.  Oa  V.  Mounts,  144  P. 
1036. 

(B)  Mode  and  BnlBeleitcT  of  Aaatffntneat. 

i  34  (ChLApp.)  One  having  a  right  to  money 
collected  on  account  of  the  sale  of  real  property 
may  assign  it  orally  as  well  as  in  writing. — Put- 
erbaugh  v.  McCray,  144  P.  149. 

8  48  (Kan.)  "Kquitable  asai^nment"  ta  based 
on  principles  of  actual  justice  and  essential 
fairness  without  regard  to  form.— Fidelity  & 
Deposit  Co.  of  Maryland  v.  City  of  Stafford, 
144  P.  862. 

8  so  (Cal.App.)  The  request  of  a  husband  to 
his  debtor  to  pay  money  due  him  to  his  wife 
was  an  eouitable  assignment  of  the  debt.— Puter- 
hva^  T.  UtcCray;  144  P.  149. 

IV.  A0TION8. 

I  121  (Oal.App.)  Where  an  equitable  assign- 
ment is  shown,  the  real  party  in  interest,  and 
who  should  proaeente  the  action.  Is  the  aasignee. 
— Pttterbaugb  t.  McCray,  144  P.  149. 

§  134  (Or.)  The  assignee  of  a  chose  In  action 
may  recover  thereon  without  proving  a  consid- 
eration for  the  assignment.- French  A  Co.  v. 
Haltenhofl,  144  P.  480. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankmptey. 

ASSOCIATIONS. 

See  Building  and  Loan  Associationa. 

§  1 6  (Wash.)  The  liability  of  the  members  of 
an  association  is  joint  and  several  and  each 
member  la  individually  liable  for  all  the  debts 
of  the  aasociation.— Nolan  v.  McNamee,  144  P. 
904. 

S20  (Wash.)  Where  a  several  judgment  baa 
been  entered  against  the  members  of  a  voluntary 
association  served  with  process,  a  summona  aft- 
er judgment  to  bind  unserved  members  will  not 
lie  under  Rem.  &  Bal.  Code,  g  436,  as  it  is  only 
on  a  joint  judgment  against  the  proper^  of  the 
association  as  authorized  by  section  S3Q  that 
section  436  applies. — Nolan  t.  McNamee,  144 
P.  904. 

Where  a  summons  after  judgment  under  Rem. 
&  Bal.  Code,  S  436,  is  erroneously  brought 
against  onserred  members  of  a  voluntary  as- 
sociation after  a  several  jadgment  against  the 
served  members,  a  motion  to  quash  the  summons 
is  proper,  thoagh  such  remedy  is  not  mention- 
ed in  section  436.— Id. 

ASSUMPSIT,  ACTION  OF. 

See  Money  Received. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  8!  216-2:}«. 
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ASYLUMS. 

(2  (Cal.App.)  State  aid  payable  to  Inetitu- 
tiona  caring  for  orpban  children,  authorised  by 
Pol.  Code,  S  2283.  aa  amended  by  St.  1913,  p. 
620,  held  not  a  chanty,  bat  a  performance  of  the 
Btate'B  duty  to  caie  for  its  cidzene  unable  to 
care  for  themselTeB.— Sacramento  Orphanage  & 
Children's  Home  v.  Chambers,  144  P.  317. 

Where  an  Institution  cared  for  a  native-bom 
orphan  child  of  alien  parents.  It  was  entitled 
to  mandamuB  to  compel  state  aid  under  Pol. 
Code,  §  2283,  as  amended  by  St.  1813,  p.  629, 
either  on  the  theory  that  the  amendment  should 
be  construed  as  not  to  apply  to  native-bom 
children  of  aliens,  or,  If  construed  to  cover  such 
cbildreii,  then  aa  unconstitnUonal,  ImtIds  the 
act  as  It  existed  prior  to  amendment.— Id. 

AHACHMENT. 

See  BankmptCT,  |  IfiS:  Banks  and  Banking, 

5129;  CorporaUonB,  H  ISS,  063;  Execution, 
69. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  S  1045 ;  Commerce,  | 
80;  Constitutional  Law,  1  306;  Contracts, 
f  155;  Criminal  Law,  gS  706-730,  1037;  Jn- 
luQCtion,  §  252:  Libel  and  Slander,  S  149; 
Mortgages,  H  151,  302:  Municipal  Corpora- 
tions, i  214;  Principal  and  Agent,  {  109; 
Beplevfu,  S  117. 

I.  THE  ornoE  or  attobnet. 

(C)  SBMpenBlon  mnd  DtsbarMCiit. 

I  38  (Or.)  Attorney  of  previous  good  cbarac^ 
ter  will  be  suspended  for  participating  in  the 
acts  of  ft  lawless  assemblage  in  deporting  from 
a  city  persons  who  by  their  intemperate  atnd 
seditioDB  lai^age  and  denunciation  of  the  Unit- 
ed  States  flag  and  government  had  made  them- 
selves generally  obnoxious, — State  v.  Graves, 
144  P.  484. 

§  39  (Or.)  The  effect  of  a  conviction  of  feltmy 
as  a  firound  for  disbarring  as  attorney  Is  not 
annulled  by  a  writ  of  error  and  BUpersedeas. — 
Ex  parte  Cohen,  144  P.  79. 

§  44  (Or.)  An  attorney,  who  misrepresented 
to  his  client  the  cost  of  securing  patents  for  its 
mining  claims  and  converted  to  his  own  use 
money  sent  to  pay  the  expenses,  held  guilty  of 
misconduct^  within  L.  O.  L.  S  1092,  subd.  8, 
for  which  he  may  be  disbarred,  under  L.  O.  L. 
{  1091.— State  v.  Smith.  144  P.  424. 

849  (Kan.)  The  form  of  procedure  to  diBcl- 
plute  an  attorney  Is  not  materia],  where  the  es- 
sentialB  of  fair  notice  and  opportunity  to  be 
heard  are  obwrred.— Heaa  t.  Conway,  144  P. 
20S. 

558  (Or.)  Attorney  of  prerioua  good  chax^ 
er  will  be  suspended  tor  three  months  for 
participating  in  the  acts  of  a  lawless  assemblage 
in  deporting  from  a  city  persons  who  by  their 
intemperate  and  seditious  language  and  de- 
nunciation of  the  United  States  Sax  and  govern- 
ment had  made  tbemsetvea  generaUy  obnozioua. 
—State  V.  Graves,  144  P.  484. 

H.  KETAINER  Ain>  AUTHORTTT. 

S  73  (Wash.)  Receipt  by  client  to  attorney  for 
warrants  in  condemnation  proceedioK,  and  re- 
ceipt by  attorney  for  other  warrants  retained 
by  him,  Held  not  to  clearly  authorise  attorney 
to  sell  the  warranta  retained.— In  re  Eighth  Are. 
In  Cit7  of  Seattie,  144  P.  S88. 

m.  PTTTIBa  AWP  WABIT-TOIES  OT  AT» 
TOBMET  TO  GIiIEirF. 

8  1 26  (Wash.)  Under  Rem.  &  BaL  Code,  8S 
137,  138,  an  order  requiring  attorney  to  de 
liver  instruments  to  clients  under  penalty  of 
commitment  for  contempt  upon  the  clients  filing 
a  bond,  for  the  payment  of  any  ttttorncy's  Uens, 
held  properly  entered  without  determining  the 
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amount  of  the  attomar*i  fee.— In  re  Eighth  Ave. 
In  City  of  Seattle,  144  P.  533. 

IV.  OO10EN8ATION  AMD  UEH  OF 
ATTOREET. 
(A)  Fees  mmH  Otltcr  Remame»tlo«. 

1 166  (OkL)  Evidence  in  an  action  by  attoraeyB 
for  compenaation  held  to  sustain  a  verdict  for 
plaintiffa  for  U,750^— Tnmw  r.  Maxey,  144  F. 

1064. 

Held  that  the  exclusion  of  questiooB  to  plain- 
tiff was  not  error,  where  the  answers  would  not 
tend  to  proTe  any  issue  and  were  so  remotely 
connected  with  the  litigation  as  to  be  immate- 
rial.—Id. 

Held  that  petitions  filed  In  an  action  instigat- 
ed long  after  oonclnsion  of  the  litigation  in 
which  plaintiffii'  serrices  were  performed  and 
after  termination  of  such  Berricea  were  prop- 
erly excluded.— Id. 

i  167  (Okl.)  Evidence  in  an  action  by  attor- 
neys for  compensation  held  to  authorize  Butanife- 
ting  to  the  jury  the  giiestion  whether  the  serv- 
ices were  authorized  t>y  defendant — Turner  t. 
Maxey,  144  P.  1064. 

(B)  Iilen. 

1 171  (Wash.)  An  attorney's  lien  on  written 
instruments  in  his  possession  belonging  to  his 
client  givsB  him  no  right  to  sell  or  dispose  of 
the  InstramentB.- In  re  Eighth  Art.  In  City  of 
Seattle,  144  P.  038. 

I  174  (Or.)  In  a  Buit  to  have  proper^  stand- 
ing in  the  name  of  decedeofs  son  adjudged  to 
be  partnerahip  propertr,  the  court  cannot  cre- 
ate a  lien  in  favor  of  the  plaintiff's  attorney  on 
the  property.— Hadley  t.  Hadley,  144  P.  80. 

AUTHORITY. 

See  Attorney  and  Client,  i  73 ;  GorpotaticHu,  f 
899;  Principal  and  Agent,  H  92-UB,  147. 

AUTOMOBILES. 

See  Highways,  gS  166,  172.  17B,  184;  Master 
and  Servant.  |g  302,  3^;  Monldpal  Cor* 
porations,  H  7()5,  7(>6. 

.  BAGGAGE 

See  Shipping,  f  167. 

BAIL. 

See  Indictment  and  Information,  |  196. 

n.  iir  CRIMINAL  PRosEovnoira. 

{  75  (Kan.)  Where  the  surety  on  a  bond  given 
to  secure  .the  liberty  of  a  convict  pending  hu  ap- 
peal after  issuance  of  mandate  duly  delivers  the 
convict  to  the  sheriff,  the  bond  cannot  thereafter 
be  forfeited,  though  sentence  is  not  executed.— 
State  T.  Callahan,  144  P.  ISO. 

BAILMENT. 

See  Embezzlement,  J  23 ;  Indictment  and  In- 
formation, I  110;  Larceny,  U  16,  65;  Pledgea 

1 9  (Wash.)  Under  a  contract  tor  the  hire  of 
a  grading  outfit,  h^,  in  the  absence  of  express 
provisions,  that  the  bailor  was  responsible  for 
extraordinary  repairs  not  caused  by  any  fault 
of  the  bailee,  who  was  liable  for  ordinary  ex- 
pense and,  where  it  wae  customary,  for  the 
expense  ot  putting  it  in  good  condition  at  the 
time  of  the  bailment— German-American  Bank 
of  Seattle  v.  Normile,  144  P.  289. 

8  1  <  (CaL)  A  clothes  cleaner  1b  not  a  voluo- 
tary  bailee  of  jewelry  left  in  dotUng  sent  to 
be  cleaned,  which-  comes  into  the  hands  of  em- 

filoy£s  without  its  consent  or  knowledge. — Cope- 
in  V.  Berlin  Dyeworks  &  Laundry  Co.,  144  P. 
961 

Under  Civ.  Code.  H  1815,  1816,  a  clothes 
cleaner  is  not  an  "Involuntai?  bailee"  of  arti- 
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clea  found  In  clothes  teat  to  be  cleaned,  as  the 
owner  was  negligent  in  leaving  them  there.— Id. 

1 14  (Cat)  ▲  dCAner,  receiving  clothes  of  a 
euatomer  to  be  deaned,  is  not  onder  contract  to 
aeareh  the  dothes  and  preserve  articles  care- 
leaaly  left  in  the  poc^eta.— Gopelin  v.  Berlin 
Djeworka  &  Laundry  Co.,  144  P.  961. 

That  a  clothee  cleaner,  aaauming  <mW  a  ellgbt 
can  in  preaervin*  articles  which  might  be  left 
in  clothes  sent  to  be  deaned,  out  of  caution  had 
appointed  a  searcher  for  lost  articles  did  not 
make  him  an  Inanrer,  and  so  liable  for  jewdry 
found  and  stolen  by  an  employ^.— Id. 

BANKRUPTCY. 

See  Husband  and  Wife,  |  18S.'* 

I.  OONSTITUTIONAI.  Am  STATU- 
TORY FROTI8ION8. 

1 9  (Or.)  li.  O.  Ij.  18  7C40-755S,  permitting  a 
debtor  to  voluntarily  file  an  assignment  for 
benefit  of  creditors  without  preference,  and  pro- 
viding that,  if  all  his  proper^  is  administered 
on  and  more  than  CO  per  cent  of  the  indebted- 
ness paid,  the  debtor  shall  be  discharged,  is  an 
insolvent  law  suspended  by  federal  bankruptcy 
act  (dtinc  4  Words  and  Phrases,  8605).— 
Fdton  T.  Sheridan,  144  P.  410. 

m.  ABMQITMEIIT,  APMlinSTBATIOK, 
AlTD  DIBTBIBUTXOIT  OI*  BAHK* 
BUPT'S  ESTATH 

(O)  PreferentJca  mnd  Tranafen  by  Bamlc- 
rapt,  ua  Attaehmeiita  mnd 
Otlier  Iflcna. 

I  1 59  (Idaho)  Whether  a  transfer  Is  a  voida- 
ble preference  under  federal  Bankr.  Act,  |  67, 
Bubd.  e,  aa  amended  by  Act  Gong.  Feb.  5,  1903, 
8  16,  -mast  be  determined  by  ue  evidence  in 
each  caee.— Cauthom  v.  Burley  State  Bank, 
144  P.  1108. 

I  166  (Or.)  Since  the  amendment  of  Bankr. 
Act,  8  60,  by  Act  Cong.  Feb.  5,  1903,  8  13,  an 
intention  to  give  a  preference  is  not  essential 
to  a  Buit  by  a  trustee  in  bankruptcy  to  set 
aside  the  advantase:  it  only  being  necessary 
that  the  creditor  obtaining  tbe  benefit  had 
reasonable  cause  to  believe  that  such  effect 
■would  result.— Patterson  v.  Baker  Grocery  Co., 
144  P.  673. 

In  order  to  determine  a  debtor's  insolvency 
within  the  bankruptcy  acL  all  his  salable  prop- 
erty should  be  considered,  Including  that  ex- 
empt from  execution,  and,  if  his  creditor  has 
reasonable  cause  to  believe  that  the  debtor  is 
unable  to  meet  his  obligations  as  they  mature 
in  the  ordinary  course  ot  business,  he  has  no- 
tice of  his  insolvency. — Id. 

8  178  (Or.)  A  general  assignment  by  a  debtor, 
available  at  common  law  or  made  pursuant  to  a 
state  statute,  not  providing  for  the  debtor's 
rdease,  and  hence  not  an  insolvent  law,  is 
upheld  if  not  attacked  by  Meral  bankruptcy 

groccedings  within  the  time  limited  therefor. — 
elton  V.  Sheridan,  144  P.  410. 
8  195  (Or.)  An  attachment  lien,  though  Judg- 
ment thereon  was  not  obtained  until  after  bank- 
ruptcy and  after  an  assignment  for  benefit  of 
creditors  under  L.  O.  L.  Sfi  7M0-7C55,  held 
valid,  though  U  O.  L.  g  7540,  provides  that  all 
attacoments  on  which  judgment  is  not  taken 
at  the  time  of  the  assignment  are  discharged ; 
federal  bankruptcy  act  suspending  the  state 
statute.— Pelton  v.  Sheridan,  144  P.  410. 
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(B)  A««loit«  br  or  A| 

I  303  (Idaho)  In  an  action  by  a  trustee  to  set 
aside  a  preference  under  federal  Bankr.  Act,  8 
67,  subd.  e,  as  amended  1^  Act  Gong.  Feb.  5, 
1003,  8  1^  the  transaction  will  be  beld  valid 
unless  the  evidence  shows  a  reasonable  cause 
for  belief  in  the  mind  of  the  transferee  that  a 


□reference  would  result.— Cauthom  t.  Burley 
State  Bank,  144  P.  1108. 

8  303  <Or^  In  an  action  by  a  bankrupt's  trus- 
tee to  leeover  a  prefereno&  evidence  M4  to 
warrant  a  finding  that  defendant's  general  man- 
ager, when  he  caused  the  bankrupt's  merchan- 
dise to  be  attached,  had  reasonable  cause  to  be- 
lieve she  was  insolvent  and  intended  thereby  to 
secure  a  preference. — ^Patterson  v.  Baker  Qro- 
eery  Co.,  144  P.  678. 

Where  defendant  permitted  a  bankrupt's  goods 
to  be  sold  under  execution  for  an  amount  loss 
than  defendant's  claim,  evidence  of  what  tbe 
goods  brought  at  tbe  sale  was  admissible  in  a 
suit  by  the  debtor's  trustee  in  bankruptcy  to 
recover  the  preference  thereby  obtained  by  de- 
fendant aa  Dearing  on  the  question  whether 
defendant  knew  the  debtor  waa  insolvent  at  the 
time  of  the  attachment— Id. 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  8  176;  Building  and  Loan 
Associations,  8         Oonstitutional  Law,  88 
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I.  OOVTBOX.  AND  REOUXJkTXOV  TM 
OENERAI^ 

8  2  (Or.)  Savings  and  loan  company,  issuing 
bonds  payable  to  the  order  of  the  obligees  at  a 
specified  time^  but  with  the  right  to  withdraw 
all  money  paid  on  the  bonds  before  such  time, 
held  subject  to  U  O.  L.  8  4503.  concerning  acts 
constituting  the  doings  of  a  banking  business 
and  making  the  par^  doing  them  a  hank  or 
banker.— Urgent  v.  Oregon  Bevings  &  Loan 
Co.,  144  P.  455. 

XL  BAmcnro  ooBFOXtATioira  and 

ASSOCIATIONS. 

(B)  ImaolvenoT'  and  Dlasolatlon. 

J 77  (Mont)  The  rule  that  a'  receiver  of  an  in- 
vent is  merely  an  assignee,  so  that  choses  in 
action  pass  subject  to  any  right  of  set-off  ex- 
isting at  the  time  of  bis  appointment,  applies 
to  toe  receiver  of  an  insolvent  bank,  who  must 
allow  tbe  right  of  set-off  when  it  exists.— Wil- 
liams V.  Johnson,  144  P.  738. 

8  80  (Mont.)  Since  the  effect  of  the  declared 
insolvency  of  a  bank  is  to  make  deposits  due,  a 
depositor  indebted  to  the  bank  on  a  demand 
note  in  excess  of  his  depodt  held  entitled,  un- 
der Bev.  Codes,  8  6043,  to  interest  thereon  from 
the  date  of  tbe  suspension  until  tbe  date  of 
the  judgment  on  the  note  after  allowance  of  the 
deposit  as  a  set-off.— Williams  v.  Johnson,  144 
P.  768. 

A  receiver  of  an  Insolvent  bank  who  obtains 
judgment  on  a  demand  note  given  by  a  depositor 
cannot  complain  because  the  court  disallowed  in- 
terest on  the  check  balance  ol  the  deposit  and 
charged  interest  on  tbe  savings  balance,  aa 
though  the  deposit  agreement  therefor  remained 
in  force. — Id. 

8  84  (Wash.)  Under  Bern.  &  Bal.  Code,  88 
2260,  2640,  It  is  not  an  offense  for  a  person  hav- 
ing no  connection  with  a  private  bank  to  aid, 
encourage,  etc.,  one  of  the  owners  thereof  to  re- 
ceive a  deposit  with  knowledge  or  reaeon  to  be- 
lieve that  tbe  bank  is  insolvent— State  v.  Furth, 
144  P.  907. 

"Connive,"  as  used  in  Rem.  &  Bal.  Code,  l 
2640,  with  regard  to  receipt  of  deposits  while 
banking  concern  Is  unsafe,  or  insolvent,  de- 
fined.—Id. 

m.  FtmOTIONS  AND  DSAIJNOS. 

(C)  Depoiiits, 

i  127  (Kan.)  Where  a  draft  with  a  bill  ol 
lading  attached  was  delivered  to  tbe  bank  as 
l,>aycc,  which  bank  tom'arded  It  for  collection, 
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and  gave  the  depositor  Immediate  credit,  tlie 

Eroceedo  in  the  haodfl  of  the  correspondent  bank 
elonged  to  the  payee  in  the  draft,  as  against  a 
creditor  of  the  depositer.— Scott  v.  W.  H.  Mc- 
Intyre  Co.,  144  P.  1002. 

il29  (Or.)  Where  a  traction  company  has 
d  its  property  and  deposited  the  proceeds  in  a 
bank,  the  creditors  of  the  traction  company  have 
no  title  to  or  interest  in  the  debt  of  the  bank  to 
the  traction  company,  except  by  virtue  of  at- 
tachment or  execution. — Seaman  v.  Muir,  144  P. 
121. 

S  135  (Mont)  A  depositor  in  a  bank,  who 
owes  more  than  his  deposit  is  entitled  to  his  dis- 
charge on  payment  of  the  dIfEerence,  notwith- 
standing the  insolvency  of  the  bank,  and  this 
does  not  give  him  a  "preference."— WilliamB  t. 
Johnson,  144  P.  768. 

8  154  (Or.)  In  an  action  by  a  creditor  of  a 
traction  company  against  a  bank,  to  recover  a 
claim  against  the  company  on  a  deposit  alleged 
to  have  been  for  benefit  of  the  company's  cred- 
itors, evidence  heid  not  to  show  any  agreement 
binding  the  bank  to  pay  the  creditors  of  the  trao* 
tloa  company. — Seaman  t.  Muir,  144  P.  121. 

V.  8AVI1T08  BAirXS. 

1 29 1  (Mont)  A  hank  organized  and  existing 
under  Bev.  Codes,  H  89^-3944,  held  not  a 
savings  bank  within  sections  3945-3958,  though 
Its  name  Includes  the  words  "savings  bank  *'  but 
strictly  a  commercial  bank.— Williams  t.  John- 
son, 144  P.  708. 

$301  (Mont)  A  "savings  bank"  has  no  cap- 
ital stock,  and  its  incoriiorators  have  no  prop- 
erty interest  in  the  deposits:  their  sole  office  be- 
ing to  manage  and  invest  the  same  as  trustees 
(or  the  depositors,  who  alone  are  interested,  and 
eqtitled  to  the  profits  of  the  huniWBS.— Williams 
T.  Johnson,  144  P.  768. 

VI.  LOAN,  TRUST,  AKD  INTESTMENT 
COMPANIES. 

S3I0  (Or.)  Under  Laws  1913,  p.  721,  regulat- 
ing trust  companies,  a  company  organized  before 
February  25,  li>07,  when  the  earliest  law  foi 
the  incorporation  of  banks  was  filed,  is  not  a 
truat  company.— Pacific  Title  &  Trust  Co.  t. 
Sargent,  144  P.  ^2. 

1311  (Or.)  Laws  1913,  p.  721,  relating  to 
trust  companies,  is  penal  and  must  be  strictly 
construed.— Pacific  Title  &  Trust  Co.  v.  Sargent, 
144  P.  452. 

Laws  1913,  pp.  721,  723,  K  1,  5,  relating  to 
trust  companies,  is  an  uoreasonable  exercise  of 
the  police  power  and  a  violation  of  the  contract 
of  the  state  with  a  corporation  which  has  used 
tiie  word  "trust"  as  a  part  of  its  title  through 
a  course  of  years,  and  which  would  be  compel- 
led to  multiply  its  capital  tenfold.— Id. 

BASTARDS. 

I.  ILLEGXTIMAOY  IH  OENERAI.. 

I  I  (Cal.)  Under  Civ.  Code,  |  1387,  the  child 
of  parents  who  went  through  a  ceremonial  mar- 
riage, though  no  license  was  procured,  as  re- 
quired by  Civ.  Code,  S  65,  must  he  considered 
lefdtimate;  the  mother  at  least  believinjr  that 
the  marriage  was  regular^In  re  Shipp's  Estate, 
144  P.  143. 

m.  FBOCEEUnfGS  TTlfDBR  BAS- 
TARDY UIWS. 

§  64  (Kan.)  Under  Gen.  St.  1909,  8  4026,  no 
greater  preponderance  of  testimony  is  required 
to  Gf^tablish  contested  facts  in  bastardy  than  is 
required  in  other  civil  proceedings.— State  t. 
Law,  144  P.  232. 

§  65  (Kan.)  Evidence  in  proceedings  to  estab- 
lish the  paternity  of  a  child  and  to  provide  for 
Its  maintenance  and  education  held,  to  authorize 
a  verdict  against  defendant— State  t.  Law,  144 
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171  (Kan.)  Where,  In  a  proceeding  to  estab- 
lisD  the  paternity  of  a  child,  the  Jury  inquired 
whether  the  defense  had  a  right  to  pat  a  certain 
person  on  the  stand,  and  tiie  testimony  of  snch 
person  was  available  to  both  parties,  and  there 
were  satisfactory  reasons  for  not  calling  him, 
the  court  properly  directed  the  jury  not  to  con- 
sider mkA  matter.—State  v.  Law.  144  P.  232. 

The  giving  of  an  instruction  that  in  passing 
on  the  credibility  of  witnesses  and  the  testimony, 
the  jUTT  might  use  such  knowledge  as  tbey  pos- 
seMed  In  common  with  men  in  general,  hetd  not 
enor^Id. 

BATTERY. 

See  Assault  and  Battery. 

BAWDYHOUSE. 

See  Disorderly  House. 

BENEFICIAL  ASSOCIATIONS. 

See  Associations,  1  16;  Building  and  Loan  A*- 
sociations. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law.  |  898;  Evidence,  H  158-183. 

BILL  OF  EXCEPTIONS. 

See  Kzoeptions,  Bill  of. 

BILL  OF  LADING. 

See  Carriers,  SS  56-99,  177. 

BILL  OF  PARTICULARS. . 

See  Justices  of  the  Peace,  i  99. 

BILLS  AND  NOTES. 

See  Appeal  and  Error,  |  907 ;  Banks  and  Bank- 
ing,  »  80, 127;  Cancellation  of  InstrumeDta,  | 
47;  (Carriers,  |  56;  Criminal  Law,  S  404; 
Evidence,  f  85;  Forgery,  g  5;  Frauds,  Stat- 
ute of,  i  108;  Husband  and  Wife,  $S  116. 
208;  Money  Received,  (S  18,  19:  Payment  f 
16;  Pleadine.  85  142,  207,  286;  Principal  and 
^ent,  81  109,  119;  Principal  and  Surety,  | 
12S;  Set-Oir  and  Goonterclaim,  |  42;  Usury; 
Witnesses,  8  143. 

I.  BEQUiaiTES  AHD  VAUDITr. 

(B)  Form  nnd  Oontenta  of  Promlsaory 
Note*  KBd  Dnebllla. 

S32  (Or.)  Under  L.  O-  L.  8  5842,  findings 
that  a  note  had  been  executed  to  a  fictitious  per- 
son, but  had  been  delivered  to  plaintiff,  who 
paid  value  Uierefor  and  had  always  held  and 
owned  it,  held  sufficient  to  sustain  a  judgment 
for  plaintiff  in  the  absence  of  any  finding  that 
defendants  did  not  know  that  the  note  was  ex- 
ecuted to  a  fictitions  penon.— Weishaar  t. 
Pendleton,  144  P.  401. 

IV.  NEGOTIABILITY  AND  TRANSFEB. 

(A)  InatrnmentM  NeirotlKble. 

8  146  (Or.)  As  to  nonnegotiable  notes  the  law 
remains  as  before  adoption  of  the  act  (Laws 
1S!*9,  p.  18)  entitled  "An  act  relating  to  negoti- 
able instruments,  being  an  act  to  establish  a 
law  uniform  with  the  laws  of  other  states  on  the 
subject."— Reynolds  v.  Vint,  144  P.  520. 

§  155  (Or.)  A  note  providing  that  whenever 
the  payee  deems  it  insecure  he  may  declare  it 
due,  even  before  maturity,  is  nonnegotiable.— 
Reynolds  v.  Vint,  144  P.  526. 

(B)  Transfer  by  Indonen^nt. 

§  176  (Or.)  A  cashier's  chetA  indor^ied  by  the 
payee  to  a  trustee  and  by  the  trustee  Indorsed 
.  in  blank  and  left  In  the  custody  of  the  bank. 
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together  with  notes  for  tlw  amoant  <A  tiM  check, 
iB  not  nerotiated  within  Ij.  O.  L.  I  686S^8eap 
man  t.  Mulr.  144  P.  121. 

V.  BIOBTS  AlfS  I.IABIIJTIES  ON  UT- 

DORazaszmT  or  tkaxsfeb. 

<A}  Indorsement  Before  DellTerr  to  o* 
Tntiufer  by  Payee. 

i  256  (Or.)  The  accommodation  maker  of  a 
nonnegotiable  note,  known  to  be  toch  by  the 
payee,  is  entitled  to  the  rights  of  a  surety,  and 
a  release  by  the  payee  of  secnrlty  {iTen  by  the 
pxfnctpal  debtor  Teleases  such  muter  pro  tanto. 
— R«ynoldi  r.  Vint,  141  P.  028. 

(O)  Juislsnment  or  Sftlo. 

1 321  <0r.)  In  an  assignee's  action  on  a  note 
transferred  to  tdaintia  in  1910  and  given  for  the 
price  of  land,  &nd  to  foreclose  a  mortgage,  a 
judgment  obtained  by  the  defendant  against  the 
assignor  in  1913.  for  breach  of  covenants  in  the 
deed  to  the  land,  could  not  be  set  off  against 

glaintiff,  who  was  not  the  real  part?  in  interest 
1  the  deed.— French  ft  Oo.  t.  Baltenhoif,  144 
P.  480. 

(D)  Boam  Pldo  Pnrfsbasera. 

f  330  (Ean.)  Holders  of  notes  and  mortgages 
■oDght  to  be  canceled  because  procured  by  fraud 
held  to  have  no  better  right  than  the  payee, 
where  one  note  was  nonnegotiable  and  the  oth- 
er transferred  by  assignment  only.— Nelaon  T. 
Southworth,  144  P.  835. 

i  342  (Kan.)  Holders  of  notes  and  mortgages 
■ought  to  be  canceled  because  procared  by 
fraud  held  to  have  no  better  right  than  the 
payee,  where  one  note  was  nonnegotiable  and 
the  other  transferred  by  assignment  only.— Nel- 
aon  T.  Southworth,  144  P.  835. 

Vm.  ACTIOITB. 

f470  (GaLApp.)  In  a  complaint  on  a  note, 
an  allegation  that  "defendant  has  refused,  and 
still  rernses,  to  pay  the  same"  held  not  a  suffi- 
cient allegation  of  nonpayment  as  against  a 
^nal  demninr,r-Poetker  t,  Lowry,  144  P. 

1 489  (Or.)  Allegation  of  answer  as  to  fraud 
In  the  representation  of  the  value  of  the  prop- 
erty for  which  the  note  sued  on  was  given  AeM 
sufficient  to  admit  evidence  that  the  representa- 
tion was  one  of  faet.~Smltb  t.  Anderson,  144 
P.  1168. 

1 520  (Ean.)  Evidence,  in  an  action  to  cancel 
notes  and  mortgages  securing  them,  held  to 
sustain  a  finding  that  they  were  obtained  by 
fraud.— Nelson  t.  Southworth,  144  P.  835. 

8  539  (Or.)  In  a  suit  on  a  note  made  payable 
to  a  fictitious  person,  allegations  and  findings 
held  to  raise  an  inference  that  the  makers  knew 
of '  the  fictitious  diaracter  of  the  payee  when 
they  signed  the  note,  and  hence  that  sach  find- 
ings were  sufficient  to  sustain  a  Judgment  for 
plaintiff,  to  whom  the  note  was  delivered,  and 
who  paid  value  therefor.— Weishau  T.  Pendle- 
ton, 144  P.  401. 

BIRTH. 

See  Orimlnal  Law,  |  4ZL 

BOARDS. 

See  Constltntional  Law,  i  80;  Ooantlai,  H  3&- 

DO. 

BONA  FIDE  PURCHASERS. 

...  -tills  and  Notes, 
Pordiaser,  B  229-1 


See  Bills  and. Notes/  gj  330-342;  Vendor  and 
-232. 


BONDS. 

Bee  Appeal  and  Error,  8  466;  Bail:  Banks  and 

Banking,  §  2;  Carriers,  S  10;  Costs,  S§  142, 
143;   Counties,  §§  175,  182,  187,  190;  In- 


junction, I  28S;  JusUcea  of  the  Peace,  {|  87, 
159;  Limitation  of  Actions,!  ^2;  Municipal 
Corporations,  M  ITS.  347,  907,  918:  Principal 
and  Surety;  Replevin,  |  118;  Waters  and 
Water  Gooziwa,  {228. 

BOOKS. 

See  Criminal  Law,  |  412;  Insurance,  |  332. 

BOUNDARIES. 

See  FMiees,  |  27. 

n.  BVIBEirOE.  ASOERTAimCElfT,  AlTD 
ESTABUSBMEIfT. 

8  37  (Colo.)  Evidence,  in  an  action  under 
Rev.  St  1908,  c  24.  as  to  establishment  of  dis- 
puted boundaries,  held  to  sustain  a  finding  that 
the  comer  stone  called  for  in  the  field  notes  of 
the  government  survey  was  lost.— Biddle  v. 
Newman.  144  P.  880. 

BRIBERY. 

131/2  (Wash.)  Under  Rem.  &  Bal.  Code.  H 
899,  401,  witness  for  plaintiff,  who  offered  fcnr 
a  consideration  to  make  an  affidavit  for  use  on 
a  motion  for  a  new  trial  that  his  testimony  at 
the  trial  was  false,  held  to  have  violated  sec- 
tion 2324;  one  testifying  bj  affidavit  being  a 
'Vltneas"  wtttin  that  section.— State  t.  Dooiey, 
144  P.  064. 

BRIDGES. 

See  Death,  8  57;  Municipal  Corporations,  8  18. 

XL  BEOrLATIoir  AlTD  USE  FOB 
TBAVXL. 

1 35  (Or.)  Where  the  bridge  upon  wbidi  the 
Injury  to  plaintiff's  Intestate  occurred  was  part 
of  the  hignway  uiton  which  such  intestate  was 
traveling,  she  was  lawfully  upon  the  bridge 
when  she  was  hart— OU^oux  t.  xamhill  Oonnty, 
144  P.  487. 

8  37  (Kan.)  That  a  county  bridge  lay  but  a 
few  yards  beyond  the  city  limits,  and  was  of 
great  convenience  to  the  city,  and  that  the  city 
officials  bad  contributed  to  the  expense  of  re- 
pairing It,  held  not  to  render  the  city  liable, 
on  the  ground  of  estoppel  and  assumed  control, 
for  injuries  from  a  collapse  of  the  bridge.— Hor- 
ner V.  City  of  Atchison,  144  P.  1010. 

8  46  (Or.)  Under  L.  O.  L.  8  6376,  pkiutifl 
must  as  a  condition  to  recovery  against  the 
county  show  that  he  was  lawfully  upon  the 
bridge^  that  he  received  injury  by  defects,  that 
his  own  negligence  did  not  contribute  thereto, 
and  that  he  was  ^orant  of  the  defects.— 
Gigoui  V.  Yamhill  County,  144  P.  437. 

In  an  action  for  the  wrongful  death  of  a  child 
resulting  from  an  injury  received  while  crossing 
a  defective  bridge,  the  question  of  the  child's 
contributory  negligence  Mid  under  the  evideDce 
for  the  jury,— Id. 

BRIEFS. 

See  Appeal  and  Error,  88  770-77S. 

BROKERS. 

See  Appeal  and  Error,  SI  151,  1170 ;  Bvldence, 
8  130;  Executors  and  Administrators.  K  97, 
375;  Gaming,  89  11.  36;  Limitatioa  oT  Ac- 
tions. 8  46;  Release,  8  SO. 

n.  EKPI.O'nCBHT  AMD  AUTHOBITT. 

8  1 1  (Wash.)  A  broker  who  had  a  contract  for 
an  agency  for  the  sale  of  land  cannot  recover 
damages  from  the  landowner  who  refused  to  go 
on,  wnere  the  broker  retained  moneys  collected 
from  purciiasers  In  excess  of  the  expenses  he 
incurred  and  the  damogea  he  suffered  oy  reason 
of  loss  of  time.— Whitcomb  v.  Sager,  144  P.  921!. 
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IV.  OOMPEirSATION  AND  X.IEK. 

841  (Wash.) 'The  retention  by  laniJownera  ol 
■tatemeQts  and  of  small  checki  sent  by  a  broker 
aa  part  payments  for  portions  of  property  sold 
held  not  a  ratification  of  the  contract  with  the 
broker.— Whitcomb  v.  Sager,  144  P.  922. 

8  43  (Cal.  App.)  Where,  after  written  an- 
thorizatioQ  to  brokers  to  negotiate  exchange  of 
apecified  property  was  withdrawn,  the  brokers 
were  orally  requested  to  negotiate  an  exchange 
of  a  part  of  the  property  on  different  terms, 
Add,  that  their  services  were  not  iwrfonned  pur- 
suant to  a  contract  or  memorandum  in  writing, 
as  reqaired  by  Civ.  Code,  I  1624.— Fogg  v. 
McAdam,  144  P.  296. 

Under  Civ.  Code,  8  1024,  where  a-written  au- 
thorization to  brokers  is  for  the  exchange  of 
specific  property,  and  not  a  general  authoriza- 
tion to  sell,  it  cannot  be  modified  orally.— Id. 

S  49  (Waah.)  Where  landowners  agreed  to  pay 
a  commission  and  to  give  a  broker  an  excla- 
Bive  agency  to  sell  their  property  in  considera- 
tion of  his  opening  and  maintaining  a  city  office, 
the  broker  cannot  recover  on  the  contract,  where 
he  maintained  the  city  office  for  only  a  short 
time.— Whitcomb  v.  Sager,  144  P.  922. 

Where  a  landowner  agreed  to  convey  to  a 
broker  one-fourth  of  a  tract,  in  consideration  of 
the  broker's  sale  of  the  remainder,  the  broker, 
having  Called  to  sell  the  remainder,  is  not  enti- 
tled to  retain  the  portion  conveyed  to  him. — Id. 

{71  (Kan.)  Where  owners  wrote  a  letter  to 
a  real  estate  agent  listing  land  at  fll.GO  per 
acre  net  to  owners,  and  the  letter  came  into  the 
hands  of  plaintiff,  another  agent  who  procured 
a  purchaser,  to  whom  the  owners  sold  the  land 
at  $12.50  per  acre,  the  owners  could  not,  just  be- 
fore the  contract  was  signed,  raise  the  net  price 
to  912.60  as  against  plaintiff.— CaU)ertBon  t. 
Sheridan.  144  P.  268. 

V.  AOnOKS  FOB  OOKFEiraATIOR. 

^  82  (Gal.  App.)  In  action  for  commissions  for 
bringing  about  agreement  to  exchange  proper^ 
ties,  complaint  held  insufficient  for  failure  to 
show  that  property  was  free  from  incumbrance, 
or  that  certificate  of  title  waa  furnished  as  was 
contemplated  by  the  agreement.— Fogg  v.  Mc- 
Adam. 144  p.  296. 

8  88  (Kan.)  An  inatraction  given  on  a  broker's 
right  to  recover  a  commission  and  on  the  own- 
er'iB  right  to  withdraw  th«  land  from  the  market 
and  to  change  the  price  to  avoid  liability  for  a 
commission  neld  not  erroneoii8.-^ulbertson  v. 
Sheridan,  144  P.  2G8. 

8  88  (Wash.)  In  an  action' by  a  broker  for 
compensation,  evidence  held  sufficient  to  go  to 
the  jury.— Bagley  v.  Foley,  144  P.  25. 

Though  there  may  be  a  shade  of  difference  be- 
tween the  expressions  "procuring  cause"  and 
"efficient  cause,"  an  instruction  authorizing  a 
verdict  for  a  broker  if  he  wfis  the  procuring 
cause  of  the  sale  is  correct— Id. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

See  Commerce,  8  46. 

i  2  (Wash.)  Laws  1913,  p.  826,  empowering 
the  state  auditor  to  regulate  savings  and  loan 
aasociations,  does  not  violate  Const,  art.  U,  8  2U, 
by  delegating  judicial  or  legislative  duties  to 
him.— State  v.  Merrill,  144  P.  925;  Same  T. 
Uarneas,  Id.  920. 

846  (Wash.)  An  information  charging  defend- 
ant with  conducting  as  agent  a  savings  and 
loan  business  for  a  foreign  corporation  held  to 
charge  an  offense  under  Laws  1913,  p.  343,  8  23. 
and  not  under  section  22. — State  v.  MerrilL  144 
P.  Q2o ;   Same  v.  Gamess,  Id.  929. 

Laws  1913,  p.  326,  probibiting  the  sale  of 
the  stock  of  a  foreign  savings  and  loan  associa- 
tion not  authorized  to  do  business  within  the 
state,  is  not  unjustly  discriminatory.— Idi 


The  admitted  acts  of  one  charged  with  seUiag 
a  share  contract  in  a  foieini  savings  and  loaa 
association  as  agent  tlureof  hetd  to  aathfwiie 
his  conviction  under  Laws  1913,  p.  34B,  |  27. 
— ^Id. 

BULK  SALES. 

See  Frandnlent  Conveyances,  88  3<  47. 

BURDEN  OF  PROOF. 

See  Evidence,  |  96. 

BURGLARY. 

See  Criminal  Law,  H  29, 1216;  Indictment  and 
Information,  8  1^. 

n.  pROSEOtmoir  akd  fuhishiceiit. 

1 41  (Kan.)  Proof  held  sufficient  to  sustain 
a  conviction.— State  v.  Rice,  144  P.  1016. 

Evidence  held  insufficient  to  sustain  a  con- 
viction of  burglary  in  the  ni^ttin^  wbece  it 
did  not  show  at  what  time  the  offense  was  com- 
mitted.—Id.  . 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Brrw,  |  1009;  Bills  and  Note^ 
89  342,  520;  Deeds,  8j  78,  211:  DivorceTl 
165;  Husband  and  Wi^  1 48 ;  Indiaiis,  8  13; 
Quieting  Utin. 

JL  RIGHT  OF  ACTION  AKD  DEFENBES. 

8  3  (Or.)  Where  one  conveys  realty  in  eondd- 
eration  of  support  for  life,  and  the  grantee  re- 
fuses to  perform  the  contract,  egui^  should  set 
aside  the  conveyance.— Houston  v.  Greiner,  144 
P.  133. 

827  (Mont.)  Where  plaintiff  bought  land 
without  notice  of  an  unrecorded  mortage,  and 
deeded  it  warranting  the  title  against  incum- 
brances, he  can  thereafter  sue  to  cancel  the 
mortgage,  under  Bev.  Godea,  S  OllBu— Kersten 
V.  C^wuui.  144  P.  1002. 

8  27  (Or.)  The  grantee  of  a  life  estate,  bene- 
ficiary of  a  contract  for  maintenan<£e,  and  sole 
heir  of  the  grantor,  faaa  a  legal  right  to  main- 
tain suit  against  the  grantee  of  the  remainder 
to  set  aside  the  deed  for  failure  of  consideration. 
—Houston  V.  Greiner,  144  P.  183, 

n.  PBOCEEDIirGB  AKS  REZJEF. 

834  (Or.)  A  suit  to  set  aside  a  deed  held 
barred  by  laches.— Salene  v.  Isherwood,  144  P. 
117& 

f  47  (CaLApp.)  In  an  action  to  cancel  a  note 
which  defendant  claimed  was  given  him  for 
legal  services  for  which  plaintiff  claimed  he  had 
been  otherwise  fully  paid,  evidence  as  to  the 
lack  of  consideration  mM  to  support  a  verdict 
for  plaintiff.— Cain  t.  French.  144  P.  302. 

1 5 1  (Okl.)  Where,  in  an  action  to  cancel  a 
deed  for  forgery  and  recover  rents  and  profits, 
the  court  properly  instructed  on  the  issue  of 
forgery,  it  was  not  error  to  iustruct  that,  if 
the  de^  was  not  a  forgery,  the  jury  need  not 
consider  rents  and  profits. — Wesley  t.  Diamond, 
144  P.  1041. 

8  58  (Kan.)  A  decree  canceling  a  conveyance 
obtained  by  fraud  of  the  grantee  should  provide 
for  restoration  by  the  grantor  of  the  consider- 
ation received.— Bchribar  r.  Maxwell,  144  P. 
191. 

8  59  (Or.)  Where  a  deed  In  consideration  of 
support  is  set  aside,  but  the  grantee  has  per- 
formed valuable  services  for  the  grantor,  a 
lien  therefor  will  be  impressed  upon  the  land^ 
Houston  V.  Greiner,  144  P.  133. 

8  60  (Mont)  In  a  decree  canceling  a  mortgage 
of  record,  -the  court  might  properly  appoint  a 
commissioner  to  perform  the  service,  but,  de- 
fendant cannot  oUeet  that  the  county  deik 
was  designated.— Kersten  t.  Coleman,  144  P. 
1082. 
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CARGa 


CARNAL  KNOWLEDGE 

8m  Rape. 

CARRIERS. 

See  AxBignmeDtB,  I  24 ;  Commerce,  S  80:  Evi- 
dence, {  588;  Intoxicating  Liquors,  |  138; 
Master  and  Servant,  S  180. 

X.   OOlfTHOI.  AND  BEOUI.ATION  or 
OOUION  OABBIERS. 

(A)  In  OeKeral. 

{  CO  (pkl.)  Where  an  ezprese  company  is  Fe- 
atured Dy  the  Corporation  CommiBsIon  to  give 
an  additional  niapendtaiK  bond  pending  an  ap- 
peal from  an  or«r  under  Act  Feb.  10,  10:^, 
tlie  ConunissioD  may  require  that  such  bond  be 
conditioDed  that  the  company  will  pay  to  the 
Gommiaaioii  for  diatribntioD  all  charges  which 
the  company  may  collect  pending  appeal,  in 
excess  of  tnose  aathorlzed  by  the  Sapreme 
Oourt.— Wells  Fargo  &  Co.  £lxpre«  t.  State, 
144  P.  1021. 

n.  OABBIAOB  OF  GOODS. 

(B)  BlUa  mt  lA«lnv.  SUpfIbv  RMelvts, 
•bA  Speotal  Oontrmots. 

Ji  56  (Okl.)  A  bUI  of  lading  stands  ai  a  anb- 
tute  and  represents  the  goods  described  there- 
in, and,  although  not  a  negotiable  instrument 
in  the  full  sense  in  which  that  term  is  applied 
to  bills  and  notes,  the  transfer  of  the  bill  pass- 
es to  the  transferee  the  transferror's  title  to 
the  goods  described.— St.  Louis  &  S.  F.  B.  Oo. 
V.  Mounts,  144  P.  1086. 

i  57  (Okl.)  Where  a  portion  of  an  interstate 
shipment  is  lost  and  the  bill  of  lading  has  been 
surrendered  to  obtain  other  property  embraced 
in  it,  an  asdgDee  of  the  bill  may  sue  the  car- 
rier in  bis  own  name  without  showing  that  he 
is  the  actual  holder  of  the  bill.— St.  Louis  ft  S. 
F.  R.  Co.  v.  Mounts.  144  P.  1036. 

{59  (Kan.)  A  carrier  Is  liable  to  a  person 
who  has  purchased  com  described  in.  a  oill  of 
lading  and  paid  the  attached  draft,  though  it 
did  not  receive  the  slupment  at  all,  or  did  not 
receire  it  b^re  lasuing  the  bill  of  lading. — 
Harold  t.  AtchlMn,  T.  ft  S.  F.  Bj.  Co..  144  P. 
S28. 

(B)  UnlCatlom  of  Llmblltty. 

S  158  (Okl.)  A  stipulation  limiting  liability 
to  the  agreed  value  of  an  interstate  soipment  is 
valid  though  the  loss  is  due  to  the  carrier's  neg- 
ligence, where  it  in  good  faith  has  accepted  the 
value  fixed  as  the  real  value  and  the  freight 
rate  has  been  fixed  thereon. — St.  IjouIb  &  S. 
F.  R.  Co.  T.  Mounts,  144  P.  1036. 

A  stipulation  in  a  shipper's  contract  for  a  re- 
lease from  liability  for  loss  of  an  interstate 
shipment -in  excess  of  a  stated  nnderraluation 
of  which  tbe  carrier  has  actual  knowledge  is 
void.— Id. 

I  163  (Okl.)  In  an  action  for  loss  of  an  inter- 
state shipment,  tlie  burden  is  on  the  carrier 
claiming  a  release  of  liabili^  above  an  agreed 
value  to  prove  a  valid  stipulation  of  release. — 
St.  Louis  ft  S.  F.  B.  Oo.  V.  Mounts.  144  P. 
1036. 

(I)  COBaectlnB  Carrier*. 

«  177  (OkU  Under  Act  Cong.  Jane  29,  1906, 
f  7,  the  only  new  right  of  action  given  the 
holder  of  a  bill  of  lading  in  interstate  commerce 
is  against  the  initial  carrier,  where  the  primary 
cause  of  llatdlity  is  on  the  connecting  carrier. 
—St.  Louis  ft  8.  F.  K.  Co.  v.  Mounts,  144  P. 


1036. 


(J)  Ohuv«"  «Md  Ueaa. 


1 169  (Okl.)  An  anderralnation  of  property  in 
fixing  interstate  freight  rates  based  on  value, 


whereby  the  shipper  obtains  a  lower  rate,  is 
invalid  under  U.  S.  Comp.  St.  1013,  1  8574.^ 
St  Louis  ft  S.  F,  B.  Co.  v.  Mounts,  144  P. 
103a 

An  unlawful  agreed  undervaluation  of  an  In- 
terstate shipment  in  fixing  tariff  rates  when 
made  with  actual  knowledge  of  the  carrier  es- 
tops tbe  shipper  from  recovering  more  than  the 
stated  value.— Id. 

IT.  OUOUAOE  or  PAB8EVOEB8. 

(A)  BelmtloB  Between  Carrter  PM- 
seKser. 

{238  (Or.)  Where  a  person  desiring  trans- 
portation intrusts  himsMf  to  the  custody  of 
the  carrier,  and  the  carrier  accepts  him,  the 
relationship  of  carrier  and  passenger  is  estab* 
lished,  regardless  of  the  manner  in  which  the 
passenger  offered  himself.— Clark  v.  NorHi  Pa- 
cific 8.  S.  Co.,  144  P.  472. 

1 239  (Or.)  Where  the  relation  of  passenger 
and  carrier  is  established  by  an  offer  and  ac- 
ceptance for  transportation,  the  relation  of 
passenger  and  carrier  exists  before  payment  of 
any  fare.— Clait  v.  North  Pacific  S.  S.  Co,  144 
P.  472. 

OD)  PoMonal  Injules. 

1280  (Kan.)  The  word  "accident,"  as  ap- 
plied to  the  opmtion  of  railways,  ordinarily  re- 
fers to  an  accident  to  the  car,  track,  train,  or 
machinery  employed  in  the  conveyance  or  ap- 
purtenances thereto,  and  not  to  any  accident 
to  the  passenger ;  Qie  word  "Injury"  being  gen- 
erally applied  to  the  effect  on  the_pas8eiiger. — 
O'Keefe  v.  Kansas  City  Western  Ky.  Ca,  144 
P.  214. 

1 316  (Kan.)  In  a  street  car  passenger's  ac- 
tion for  injuries  from  being  thrown  irom  tbe 
platform^  the  burden  was  on  plaintiff  to  prove 
that  his  injury  resulted  from  some  negllmnce  of 
defendant— O^Keefe  v.  Kansas  Oi^  Western 
By.  Ca,  144  P.  214. 

{316  (Wash.)  A  collision  between  cars  caus- 
ing injuiT  to  a  passenger,  establishes  prima 
facie  neglteence,  and  the  carrier,  to  defeat  a 
recovery,  most  show  freedom  from  negligence. — 
Mandet  v.  Washingtim  Water  Power  Co.,  144 
P.  ©21. 

(F)  HJeetloB  of  PMBemsers  and  Iittrndcra. 

S  355  (Or.)  Where  one  who  offers  himself  for 
carriage  and  is  accepted  by  the  carrier  de- 
clines to  pa^  bis  fare,  the  carrier,  if  desirous 
of  terminating  the  retatioDBbip  between  Uiem, 
must  rescind  the  contract  by  removing  him 
from  his  train,  or,  in  case  the  carriage  is  bv 
water,  by  setting  the  passenger  ashore. — Clark 
V.  North  Padfie  8.  S.  Co.,  144  P.  472. 

CAVEAT  EMPTOR. 

Sea  Bzeeation,  |  264. 

CEMETERIES. 

See  Dedication,  IS  16,  88. 

S  13  (Or.)  Where  land  was  conveyed  to  trus- 
tees for  cemetery  purposes,  ttie  surviving  trustee 
could  not  pass  title  by  a  deed  in  his  individual 
capacity  and  could  only  convey  it  aa  trustee, 
subject  to  the  trust.- Bitney  v.  Grim,  144  P. 
490. 

i  14  (Or.)  The  state  by  the  exercise  of  its  po- 
lice power  may  properly  cause  the  abandon- 
ment of  a  cemetery  and  the  remuy&I  of  bodies 
therefrom,  or  friends  and  relatives  may  also 
voluntarily  remove  their  dead  to  another  place 
of  sepulture.— Bitney  v.  Grim,  144  P.  400. 

CENSUS. 

See  Criminal  Law,  |  429;  Indians,  1 18. 
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CERTIFICATE. 

See  Appeal  and  Error,  i  612 ;  Contracts,  if 
287,  290,  292,  322:  Criminal  Law,  {  421; 
Electricity,  8  1%:  Oarniabment,  S  l^i  Part- 
nership, i  64;  TazatioQ,  H  686,  728. 

CERTIORARI. 

See  Appeal  and  Error,  I  5 ;  Oriminal  Law.  | 
108^  Justices  of  the  Peace,  fS  194-202. 

]L  KATURE  AND  6ROTnn>S. 

I  I  (Okl.)  A  petition  in  error  is  act  a  sub- 
Btftate  for  a  petition  foi  writ  of  certiorari^ 
In  re  Duncan.  144  P.  S74. 

S  5  (Wash.)  Under  Bern,  ft  BaL  Code,  }S  1002, 
1716,  certiorari  ■will  not  lie  to  review  an  erro- 
neous order  discharginK  a  prisoner  on  habeas 
corpoB  for  failure  to  bring  him  to  trial  within 
60  days,  as  the  state  has  an  adequate  remedy  by 
appeal —State  v.  French,  144  P.  28. 

8  '6  (Wash.)  Certiorari  will  not  lie  to  review 
a  threatened  order  discharging  a  prisoner  on 
babeaa  corpus,  where  no  such  Judgment  has  yet 
been  entered.— State  t.  French,  144  P.  2& 

n.  FBOOBEDINCW  AND  DBTEB- 
MINATION. 

1 70  (Wash.)  Under  Const,  art  4,  S  4,  a  writ 
of  review  to  avoid  a  judgment  for  less  than 
$200  could  not  give  the  Supreme  Court  jorisdic- 
tion^Wade  t.  Weber,  144  P.  901. 

CHALLENGE. 

Set  Jur7.  i  138. 

CHANCERY. 

See  Sqolty. 

CHANGE  OF  VENUE. 

See  Venue,  H  62-84. 

CHARGE. 

To  jury,  see  Oriminal  Law.  H  Tf»^-829;  Trial. 
i§  191-296. 

CHARITIES. 

See  Asylums,  f  2. 

CHATTEL  MORTGAGES. 

See  Contracts,  8  238;  Fraudulent  Conveyances 

i25:  Kovation.  }  4;  Pledges,  i  44;  Sales,  ' 
77,  483;   Set-OS  and  GounteEclaim,  f  ' 
Taxation.  §  510. 

XV.  BIGHTS  AND  UABIUTIEB  OF 

PARTIB8. 

S  169  (Or.)  Where  a  chattel  mortgagee  wrong- 
fully tooR  possession  of  the  property  before  the 
lien  matured,  but  did  not  sell  it  ontil  after- 
wards, tiie  subsequent  maturing  of  the  lien  was 
no  defense  to  the  mortj^agor's  action  for  con- 
version.—Becker  V.  McKenzie,  144  P.  434. 

i  176  (Or.)  Where  a  chattel  mortgagee  wrong- 
Cully  seized  the  property  before  his  lien  ma- 
tured, he  could  only  plead  the  amount  of  the 
note  and  mortgage  in  mitigation  of  damages. — 
Becker  v.  McKenzie,  144  P.  434. 

In  an  action  for  conversion  of  timothy  seed 
by  a  chattel  mortgagee,  the  value  of  the  seed  at 
the  time  of  taking  held  fOr  the  jury.— Id. 

V.  BIOKTB  AND  BEMEDXE8  OF  OBED- 
ITOB8. 

S  190  (Idaho)  Where  a  chattel  mortgage  on  a 
stock  of  goods  provided  that  the  mortgagors 
could  sell  m  the  usual  course  of  business,  pay- 
ing each  week  a  certain  per  cent,  of  the  gross 
proceeds  on  the  mortgage  debt,  it  waa  not  void 

Eer  se,  but  its  validity  depended  OQ  the  good 
lith  of  the  contracting  parties.— Cauthorn  T. 
Burley  State  Bank,  144  P.  UOS. 


EC  FOBEGLOanXlE. 

I  262  (Mont.)  CToder  Bev.  Codes.  |  6742,  the 
mort^igee  may  execute  a  power  of  sale  ctmfer- 
red  by  chattel  mortgage,  without  calling  npon 
the  sheriff  to  mahe  the  sale;  such  officer  not 
being  given  exclusive  power. — Kinsman  v.  Stan- 
hope, 144  P.  1083. 

CHECKS. 

See  Bills  and  Notes.  |  176. 

CHOSE  IN  ACTION. 

See  Aaslgnmenti;  Banks  and  Banking;  i  77. 


CITATION. 


See  Process. 


CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  GonstitntloBal  law,  H  205,  206. 

CUIM  AND  DELIVERY. 

See  Beplevin. 

CLAIMS. 


See  Counties, 
istraton,  I  ! 
3S. 


60-75;  BxecntoTB  and  Admb^ 
I;  Hinea  and  Ulnentay  H  28- 


CLASS  LEGISLATION. 

See  C<mstitutional  Law.  {  208. 

CLERKS  OF  COURTS. 

See  Mandamus,  H  ^  10: 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

CLUBS. 

See  AAodationa. 

COLLATERAL  ATTACK. 

See  Judgment,  ||  472,  618. 

COLLATERAL  HEIRS. 

See  Descent  and  Distribution,  S  20. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLISION. 

See  Carriers,  |  316. 

COLLUSION. 

See  Gontxaets,  i  292. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMBINATIONS. 

See  MonopoUra.  g  16. 

COMMERCE. 

See  Carriers,  |  177;  Shipping. 

I.  POWER  TO  REOin.ATE  IH  GEH- 
EBAL. 

I  8  (OkL)  Since  Act  Cong.  June  29.  1006.  I 
7,  the  federal  statutes  have  su^nrseded  all  state 
laws  as  to  substantive  rights  in  interstate  sblp- 
meots,  but  in  respect  to  remedies  the  state  laws 
are  applicable  in  state  courts. — Sl  Louis  &  S> 
F.  B.  Co.  T.  Mounts.  144  P.  1086. 
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zoreigu  building  ana  loan  associauoos  aoea  not 
attempt  to  regulate  interstate  commerce.— State 
V.  Merrill,  144  P.  925;  Same  v.  Garness,  Id. 

m.  KEAXa  AHS  METHODS  OF  BEG- 
UIiATION. 

§80  (Kan.)  Gen.  St.  1009,  S  7107,  aliowin« 
attorner'a  fees  in  actiona  for  sBortages  on  ship- 
ments Acid  not  obnoxious  to  tiie  federal  regula- 
tions of  interstate  commerce.— Harold  t.  Atchi- 
son. T.  &  S.  F.  By.  Co.,  144  P.  823. 

COMMERCIAL  PAPER. 

Bills  and  Notes. 

COMMISSION. 

Sm  C^riera,  S  10;  Depositions,  1 122;  Game, 

COMMISSION  AND  COMMISSIONERS. 

See  Mandamus,  |  78;  Telegraphs  and  Tele- 
phone^  S  28. 

COMMISSIONERS. 

See  Constitution al  Law,  K  62,  63:  GountieB, 
-  H  8A>>0,  69,  72,  175,  187,  106. 

COMMISSIONS. 

See  Broken,  If  40,  82.  88;  Inaozanee,  |  84. 

COMMON  LAW. 

See  Animals,  }  2;   Dedication,  31,  39; 

Descent  and  I>iatrlbution.  $  30;  Btnineot  Do- 
main, I  19:  Game,  §  4;  Habeas  Oorpua,  $  2 ; 
Libel  and  Slander,  i  1^;  Master  and  Serv- 
ant, {  179 ;  RelMae,  i  6;  Waters  and  Water 
Courses,  9  5. 

COMMON  SCHOOLS. 

See  Schools  and  School  Dietricts, 

COMPENSATION. 

See  Attorney  and  Olient,  Si  166,  167;  Brokers, 

S 41-88:  Corporations,  S  308;  Counties.  K 
(,  72;  Eminent  Domain,  §§  71-150:  Judgea, 
I  22:  Municipal  Corporations,  S8  883,  885. 

COMPETENCY. 

See  WHneases,  U  36-219. 

COMPLAINT. 

See  Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Interest,  fi  21;  Payment;  Helease. 

S  6  (Cal.App.)  Where  a  dispute  arose  over  a 
written  contract,  tb^  settlement  of  the  dispute 
was  a  BufHcient  consideration  for  a  aubsegucnt 
oral  agreement  supeiseding  the  written  con- 
tract.—Credit  Clearance  Bureau  v.  George  A. 
Hochbann  Contracting  Co.,  144  P.  315. 

S  13  fWash.)  Payment  of  $500  and  accept- 
ance of  a  receipt  therefor  "on  account"  "with- 
out prejudice,"  accompanied  by  subsequent  let- 
ters indicating  that  the  matter  had  not  been  ad- 
justed, held  insufficient  to  show  settlement — 
Paul  T.  Kohler  &  Chase.  144  P.  64. 


CONCI 

See  Contracts.  |S  2 
Judgment,  Si  68! 

CON[ 

See  Eminent  Doms 

CONDIT 

See  Sales,  |S  462-4 

CO! 

See  Bridges. -S  46; 
H  36T,m 

CON 

See  Divorce,  |  1£ 

CONFIDEN' 

See  Witneasea.  |8  1 

CONI 

See  Execution,  1 
ministrators,  |  3' 

CONFLI 

See  Limitation  of  . 

C0NNEC1 

See  Carriers,  i  177 

cor 

See  Banks  and  Bai 

CONS 

See  ITrauds,  Statut 
14,  16. 

cor 

See  Criminal  Law, 

co^ 

See  Sherifia  and  C 

CONSTIT 

See  Agriculture,  § 
263,  1001,  1135; 
Building  and  Lot 
teriea,  §  14;  Cert 
Criminal  Law,  §( 
Eminent  Domain, 
I  584;  Exceptioi 
Conveyances,  |  3: 
Information,  §  41 
eating  Liquors,  § 
Jury,  §  11;  Ma 
Sci-vant,  §§  87%, 
Municipal  Corpot 
907;  New  Tria 
Schools  and  Sch( 
and  Constables, 
utea:  Taxation,  < 
Usury:  Waters  ; 
133, 182;  Witnos 

n.  CONSTHTJi 
AND  EUTFOl 
8TITUTI01 

}  12  (Idaho)  Cont 
ing  to  the  same  a 
stmed  together.— B 

Definite  constitu 
given  precedence  o 
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to  nave  incenaea  wnat  toe  language  meana. — 
State  T.  Harris,  144  P.  109. 

i  15  <Or.)  The  different  eectioiis  of  tlie  Gon- 
atftation  moat  be  conetrued  tosetber.— Ooleman 
V.  City  of  La  Grande,  144  P.  468. 

i  18  (Or.)  Under  Coiut.  art  1,  |  10,  and  L. 
O.  L.  I  858,  the  power  of  a  city  to  adopt  Its 
charter  by  initiative,  given  by  Const  art.  4,  8 
la,  and  article  11,  i  ^  li  anSject  to  tiie  statu- 
tory right  of  indlTidaals  to  bring  actions  against 
the  city  for  its  acts  or  omissions,  which  right 
was  in  force  when  the  Ck>natitat!on  became  ef- 
fective.—Ooleman  T.  Citr  of  La  Grande,  144  P. 
468. 

124  (Or.)  Repeals  of  constltational  provi* 
slons  by  implication  are  not  favored. — In  re  Mc- 
Cormick's  Estate,  144  P.  425. 

8  29  (Or.)  Gonstitational  provisions  are  self- 
ezecntingt  where  it  is  intended  that  they  go 
into  fnunediate  effect— State  v.  Harris,  144  P. 
109.  . 

S30  (Or.)  In  Const  art.  2,  |  18,  aathoriz- 
ins  the  recall,  the  provision  for  additional  leg- 
islation to  aid  the  operation  of  the  section  does 
not  hold  the  section  in  abeyance  until  the  en- 
actment of  roch  legislation.— State  v.  Harris, 
144  P.  100. 

§31  (Or.)  Const  art  2.  I  18.  relating  to  the 
recall,  is  self-executlnf,  except  as  to  the  provi- 
sion therein  for  legislation  for  payment  of  the 
campaign  expenses  of  the  officer  subjected  to 
the  recall.— State  v.  Harris,  144  P.  IW. 

Under'  Const  art  2,  §  lo,  giving  the  right  of 
recall,  the  fiiflure  of  tbe  Legislature  to  provide 
for  payment  of  campaign  expeifses  of  ofiicer 
recalled  does  not  suspend  the  right  of  recall. 
—Id. 

f  46  (Nev.)  The  court  does  not  determine  con- 
stitutional gnestions  when  unnecessary  for  the 
decision  of  the  case. — State  v.  Boerlin,  144  P. 
738. 

848  (Or J  PrMumptions  are  in  favor  of  the 
v^dity  of  Laws  lS09,  p.  310.— In  re  Willow 
Creek,  144  P.  605. 

8  48  (Or.)  A  statute  should  be  given  any  rea- 
sonable interpretation  consistent  with  Its  valid- 
ity.—Gantonbein  V.  West,  144  P.  1171. 

m.  DISTRIBUTIOir  OF  OOVERN- 
KENTAI.  POW£B8  AND 
FUVOTIOira, 

(A)  Xj«vljrt«tlT«    Powen    Md  Del«vat>on 
Thereof. 

8  52  (Wash.)  Whether  counties  should  be  bq- 
thorized  to  increase  salary  of  superior  court 
judges  and  pay  tbe  increase  held  a  legislative 
rather  than  a  Judicial  question,  and  Rem.  A 
Bal.  Code,  g  0052,  is  not  an  abuse  of  the  legis- 
lative power.— In  re  Salary  of  Superior  Court 
Judges,  144  P.  920. 

862  (Wash.)  Laws  1009,  pp.  497,  490,  600, 
604,  505,  I  7.  subd.  "b,"  section  12,  subds.  "c,'* 
"g,**  and  ^'i,"  and  sections  23,  24,  relative  to 
disinfecting  or  destroying  trees,  etc.,  infected 
with  diseases  and  pests  injurious  thereto,  held 
not  to  vest  legislative  power  in  the  commission- 
er of  agriculture  in  violation  of  0>nst  art  2, 
S 1.— Garatens  v.  De  Sellem.  144  P.  934. 

8  63  (Wash.)  Rem.  A  BaL  Code,  8  9052,  au- 
thorizing county  commissionen  to  Increase  sal- 
aries ot  superior  court  judges  within  a  speci- 
fied limit,  held  not  a  delegation  of  legislative 
power.— In  re  Salary  of  Superior  Court  Judges, 
144  P.  929. 

§  63  (Wash.)  Laws  1013,  c,  120,  p.  356,  i  4, 
subd.  7,  authorizing  county  game  commission- 
ers to  create  game  preserves,  is  not  invalid  as 
an  unlawful  delwation  of  legislative  functions 
to  such  commission.— Gawsey  v.  Brickey,  144 
P,  938 

865  (Kan.)  Gen.  St.  1900.  8  1240,  known 
as  tbe  "initiative  and  referendum  law,   is  not 


state  T.  jsoara  oz  ix>m'ri  ot  oity  cx  uutc&in- 
son,  144  P.  241. 

<0)  lOzeonttT*  Powen  Mid  PsneUon*. 

8  80  (Or.)  Laws  1909,  p.  319,  creating  a  board 
of  control  with  power  to  determine  water  rights, 
subject  to  review  by  the  courts,  does  not  confer 
judicial  power  on  the  board  in  violation  of 
Const  art  8,  8  1>  or  article  7,  8  It  u  ammded 
Nov.  8,  IfllO  (see  Lawa  1911.  p.  7).-In  te  Wil- 
low Greek,  144  P.  506. 

VX  VESTED  RIGHTS. 

1 93  (Wash.)  Laws  1913,  p.  366.  |  4,  subd. 
7,  authorizing  the  creation  of  game  preserves, 
held  not  to  deprive  landowners  or  others  of 
property  rights  or  vested  privil^iea.— Oawsey 
V.  Brickey,  144  P.  938. 

8  101  (Okl.)  An  ordinance  of  tbe  cit?  of  Knid, 
passed  pursuant  to  Rev.  Laws,  1010,  f  610,  and 
imposing  burdens  on  a  street  railway  company 
other  than  those  imposed  by  its  franchise,  as  to 
the  portion  of  tbe  streets  to  be  paved  by  It  held 
violative  of  Const  U.  S.  art  1,  8  10,  as  impair- 
ment of  vested  contract  rights.— Enid  City  Ry. 
Oa  V.  City  of  Enid,  144  P.  617. 

8  106  (Kan.)  There  is  no  vested  ri^t  of  ap- 
peal.—Bowen  V.  Wilson,  144  P.  261. 

VXL  OBIJOATION  OF  OONTBAOTS.' 
(A)  Fowera  of  Stmtes  In  General. 

8  113  (Kan.)  The  "obligation  of  a  contract^ 
is  its  binding  force  accoraing  to  Uie  standuds 
of  law  in  existence  when  it  was  made^Hnmph- 
rey  T.  Board. of  Com'rs  of  CStj  of  Pratt^  144 


(B)  Contraeta  of  tttntca  and  Monlelpall- 
tlea. 

J 129  (Or.)  Laws  1913.  pp.  721.  723,  88  1.  5, 
ating  to  trust  companies,  is  a  violation  of  the 
contract  of  the  state  with  a  corporation  which 
has  used  the  word  "trust"  as  a  part  of  its  title 
through  a  course  of  years,  and  which  would  be 
compelled  to  multlp^  its  capital  tenfold.— Pa- 
cific Title  A  Trust  Co.  v.  Sargent  144  P.  452. 

8  134  (pkl.)  When  a  franchise  granted  by  the 
city  of  £^  under  Ckimp.  Laws  1909,  81  1^^ 
1409, 1410,  for  the  construction  of  a  street  rail- 
way was  accepted,  it  constituted  a  valid  con- 
tract the  impainnent  of  which  by  tbe  city  or 
the  state  is  prohibited  by  Gonat  U.  S.  art  1,  8 
10.-Enid  City  By.  Cow  r.  City  of  Bnid.  144  P* 


IX.  PXtlTXLEOES  OR  DDIUinTZEIL 
AMD  CLASS  IJIOISLATION. 

8  205  (CaL&pp.)  Pol.  Code,  t  2283,  as  amend- 
ed by  St.  lOlS,  p.  629,  in  so  far  as  it  withdrew 
aid  from  native-bom  citizen  children  of  alien 
parents,  held  violative  of  (]oost.  art  1,  8  21, 

EroTlding  that  no  citizen  or  class  of  citizens  shall 
a  granted  privileses  or  iounuoities  which  on 
tbe  same  terms  shall  not  be  granted  to  all  citl- 
zpfis ;  the  words  "privileges"  and  "immamtiee" 
being  nearly  synonymous  to  denote  a  peculiar 
advantage,  privilege,  or  immtmity. — Sacramento 
Orphanage  ft  Cbilaren's  Home  t.  GhambeTs,  144 
P.  817. 

8  205  (Kan.)  Gen.  St.  1009.  8  1240,  known 
as  the  initiative  and  referendum  law,  is  not  vio- 
lative of  Bill  of  Bights,  8  ^  aa  granting  special 

SivDegea  or  immunities.— State  t.  Board  of 
m'rs  of  City  of  Hutehlnson.  144  P.  241. 
8  205  (Or.)  Laws  1913,  c  346,  giving  leave 
to  a  person  named  to  sue  the  state  to  determine 
its  Interest  in  certain  lands,  grants  a  privilege 
not  granted  to  any  other  person.  In  viouition  of 
Const  art  1,  8  20.-A]t8chul  v.  State,  144  P. 
124. 

8  206  (CaLApp.)  l^e  privileges  and  immuni- 
ties of  cltlsens  protected  by  Oonst  U.  8.  art 
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14,  1 1,  are  those  which  arise  ont  ot  the  nature 
and  essential  character  o£  the  nadonal  govem- 
ment,  the  prorisioas  of  its  Oonstitution,  or  laws 
and  treaties  made  in  pucsnance  tbereot.— Sacra- 
mento Orphanage  &  Children's  Home  t.  Cham- 
bers, 144  P.  817. 

§  208  (Idaho)  Ber.  Codes,  H  8832-3335,  re- 
latin?  to  sales  of  goods  in  bulk,  held  not  uncoB- 
stitutional  as  class  legislation, — Boise  Au'n  of 
Credit  Men  v.  Kllis,  144  P.  0. 

$  208  (Wash.)  Rem.  &  Bal.  Code,  {  9052,  au- 
thorizing county  cojnmisaionem  in  counties  of 
the  first  clasa  to  increase  the  salary  of  superior 
court  judges,  held  not  void  as  class  legislation. 
— In  re  Salary  of  Superior  Court  Judses,  144 
F.  929. 

S  208  (Wash.)  Laws  1918,  c.  120,  p.  356,  I 
4,  subd.  7,  authorizing  creation  of  game  pre- 
serves, held  not  obnoxious  to  the  constitutional 
inhibition  against  clasa  legi8lation,~-GawBey  t. 
Brickey,  144  P.  988. 

X.  EQVAI.   PBOTEOTIOir   OF  LAWS. 

t2ll  (Or.)  Xi.  O.  L.  I  6641.  requiring  pay- 
ment of  certain  fees  by  claimants  of  water 
rights,  precedent  to  determination  by  the  state 
water  board,  in  so  far  as  it  exempts  from  pay- 
ment ot  such  fees  claimants  having  permits  un- 
der the  act  of  1909,  when  read  in  connection 
with  section  6000,  requiring  payment  of  the 
same  fees  by  holders  of  such  permfta  prior  to  ob- 
taining the  same,  held  not  discriminatory.— Pa- 
cific Uve  Stock  Go.  t.  Cocbran,  144  P.  668. 

5238  (Kan.)  Workmen's  compensation  act 
d  not  vlolatiTe  of  the  provisions  ofv  the 
Const  U.  S.  amend.  14,  relating  to  equal  ^o- 
tection  of  the  laws.— Shade  v.  Aah  Grove  Lime 
3c  Portland  Cement  Co.,  144  P.  249. 

1240  (Wash.)  Laws  1913,  p.  326,  prohibiting 
a  foreign  corporation  from  doing  a  savings  and 
loan  business  wittiin  the  state,  does  not  deny 
tbe  equal  protection  of  the  laws  to  such  cor- 
poration.—State  T.  Merrill,  144  P.  925:  Same 
T.  Garaeas,  Id.  929. 

XL  DITE  PBOOESS  OT  I^W. 

§275  (Kan.)  Workmen's  Compensation  Act 
Mid  not  violative  of  the  due  process  of  law  pro- 
vision of  Const  IT.  S.  Amend.  14.— Shade  v.  Aah 
Grove  Lime  &  Portland  Cement  Co.,  144  P. 
249. 

f27B  (Or.)  Laws  1909,  p.  319.  providing  a 
i^wUan  for  the  lagolation  and  det«inination  of 
water  r^bts.  is  not  a  taking  of  property  with- 
out due  process  of  law.— In  re  Willow  Credc. 
144  P.  BOiS. 

{278  (Or.)  L.  O.  L.  I  6641,  requiring  pay- 
ment tA  certain  fees  by  claimann  of  water 
rights  as  a  condition  precedent  to  claimant's 
right  to  have  his  claim  adjudicated  by  the  state 
water  tward  in  proceedings  by  it  for  that  pur- 
poee»  held  not  to  deprive  the  claimant  of  bia 
property  without  due  process  of  law.-^-Padflc 
tdve  Stock  Co.  V.  Cochran,  144  P.  66& 

1 278  (Wash.)  Laws  1909,  p.  495.  authoriz- 
ing horticultural  inspectors  to  disinfect  or  de- 
stroy trees,  etc.,  held  not  to  deny  due  process 
of  law.  by  blling  to  adequately  provide  for  a 
Mview  of  the  inspector's  decision,  in  view  of 
Laws  1913,  p.  199,  {  9.— Carstens  v.  De  Sellem, 
144  P.  934. 

PlaiiUlffa  held  not  denied  due  proceaa  of  law 
in  connection  with  destruction  of  trees,  branch- 
es, and  limlu  infected  with  fire  blight  pursuant 
to  Laws  1909,  p.  495,  and  Laws  1913,  p.  196, 
because  they  were  given  only  five  days*  notice 
to  do  the  work  themaelves.— Id. 

1 280  (Wash.)  Laws  1918,  p.  412,  aatborizing 
the  condemnation  of  private  ways  of  necessity, 
does  not  deny  due  process  of  law,  within  Const 
U.  S.  Amend.  14.— State  v.  Superior  Court  for 
Chebalis  County.  144  P.  722. 

{  296  (Idaho)  Rev.  Codes,  U  3332-3335,  re- 
lating to  sales  of  goods  in  bulE  held  not  viola- 


tive, of  the  due  process  of  law  provision  of  the 
federal  CouBtitution  (Const.  U.  S.  Amend.  14, 
1^1^,— Boise  Ass'n  of  Credit  Men  v.  BUis,  144 

8296  (Waah.)  Laws  1913,  p.  S26,  prohibiting 
a  foreign  cwporation  from  doing  a  savings  and 
loan  business  within  the  state,  does  not  deny 
due  process  of  law  to  such  terporation.— State 
V.  Herrill.  144  P.  026;  Same  Gamess,  Id. 
929. 

1306  (Kan.)  Procedure  to  discipline  an  at 
torney  held  not  violative  of  the  requirement  of 
due  process  of  law,  where  fair  notice  and  op- 
portunity to  be  heard  was  given  before  entry 
of  the  disciplinai7  order.— Hess  v.  Conway,  144 
P.  205. 

CONSTRUCTION. 

See  Constitutional  Law,  {{  12-48 ;  Contracts, 

§148-163 ;  Criminal  Law.  {  13;  Insurance, 
146,  156;  Landlord  and  Tenant  IS  37.  41; 
elease,  $|  25-39;  Statutes,  »  176-l!28;  Ven- 
dor and  Purchaser,  {  54;   Wills,  H  81.  82, 

CONTINUANCE. 

See  Indictment  and  Information,  i  46;  Jns- 
tlces  of  the  Peace,  S  87. 

{7  (Or.)  The  matter  of  a  continuance  is 
within  the  sound  discreti<»i  of  the  trial  court- 
Harrison  V.  Pacific  Ry.  ft  Navigation  Oo.,  144 

P.  91. 

{  14  (Okl.)  Denial  of  a  continuance  sought 
under  R«v.  Laws  1910,  {  4793,  because  ot  an 
amendmoit  to  tlie  petition  hOd  not  error,  in  the 
absence  of  a  showing  of  surpriaa.— Lewis-  t. 
Bandy,  144  P.  624.  . 

i  23  (Or.)  Tbe  refusal  of  a  continuance  ask- 
ed to  procure  proof  of  authority  for  execution 
of  administrator's  deeds  to  defendant  was  not 
an  abuse  of  discretion,  where  there  was  no  dis- 
pute about  defendant's  ownership  of  the  lands 
conveyed.— Harrison  t.  Pacific  By.  &  Naviga- 
tion Co..  144  P.  91. 

CONTRACTS. 

See  Accord  and  Satiafactlon,  |  4:  Assignments; 
Baihnent:  Klls  and  Notes;  Broken,  H  41, 
43,  49;  Cancellation  of  Instruments;  Chat- 
tel Mortgages;  Compromise  and  Bettl^nent; 
Constitutiooal  Law,  {§  113-134;  Corpora- 
tions. 8  399 ;  Counties,  {  69 :  Damages.  H 
120.  140;  Dead  Bodies.  |  6;  Deeds;  Dower, 
t  49;  Easements,  SS  9,  12;  Evidence,  §{  145, 
897-466;  Fraad,  I  41:  Frauds,  Statute  of; 
Gaming,  llx.  Guaranty;  Insurance: 
Landlord  and  Tenant;  Mechanics'  Uens,  H 
59,  73;  Monopolies,  S  16;  Municipal  Cor- 
porations. §S  214.  218,  244,  254,  272,  347- 
870;  Novation;  Partnership;  PbyBlcians  and 
Surgeons,  S  13;  Principal  and  Agent,  |  &2; 
Principal  and  Surety;  Release;  Sales; 
Schools  and  School  Districts,  i  135;  Specific 
.Performance:  Trusts,  1  81;  Vendor  and 
Purchaser;  Waters  and  Water  Oontsea,  | 
228. 

I.  REQUiacrES  AXS>  VAXIDITT. 

IB)  F*rtl«s»  FropMSla*  and  Aafseptsnev. 

S  16  (G(do.)  Contract  to  draw  plana  and  su- 
perintend the  remodeling  of  property  for  the* 
ater  purposes  under  which  plaintiff  without 
change  continued  to  draw  plans  for  and  super- 
intend  a  new  building  for  a  new  corporation, 
composed  mainly  of  the  parties  to  the  first  en- 
terprise, held  adopted  by  all  parties  and  to  be 
the  measure  of  plaintiff  a  compensation.— Prin- 
cess Amusement  Co.  v.  F.  B.  Eklbrooke  Archi- 
tect Co.,  144  P.  893. 

<0)  Fonn*l  Xe««lsltes. 

S  32  <Cal.App.)  Where  a  contract  not  requir- 
ed to  be  in  writing,  is  definitely  made,  its  bind- 
ing effect  is  not  impaired  by  the  parties,  imme- 
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di&tely  thereafter*  agreeing  to  eTidenca  it  by 
writing,  and  not  doing  this.— C(mner  T.  Pbsk, 
144  P.  205. 

(B)  TAlMity  mt  Aasent. 

{  94  (OkL)  A  person  signing  an  instnuneDt  is 
presumed  to  know  its  contents,  and  one  able  to 
read  and  failing  to  do  so,  cannot  escape  its  legal 
liability,  because  of  false  representations  that 
the  wnang  contained  the  verbal  understanding 
of  the  parties. — Colonial  Jewelry  Co.  v.  Bridges, 
144  P.  577. 

1 95  (OkL)  Under  Comp.  Laws  1909.  H  1049, 
IwO,  a  chaise  of  duress  cannot  be  predicated  on 
a  threat  to  injure  defendant's  credit— F.  B.  Col- 
Una  Inv,  Co.  V.  Easley,  144  P.  1072. 

{ 99  (Colo.App.)  In  a  salt  to  annul  contracts 
for  the  disposition  of  bonds  to  be  issued  in  pay- 
ment for  the  construction  of  a  waterwona 

S stem,  evidence  heU  inau'fficient  to  establish 
aintiiTs  ehane  of  fraud.— Fold  t.  Wm.  HL 
Bweet  ft  Co.,  144  P.  8t)2. 

ip-y  I^valltr  mt  Obleet  and  •!  C«aald«r«- 
tlon. 

{  108  (Cal.App.)  Under  CiT.  Code,  I  197,  an 
agreement  by  the  mother,  while  living  with  the 
husband  and  father,  to  continue  to  support  the 
child,  instead  of  giving  It  away,  is  not  a  valid 
consideration  for  a  contract  by  a  third  peroon 
to  compensate  the  mother  therefor,— Poetker  v. 
Lowry,  144  P.  981. 

An  agreement  by  a  third  party  to  pa^  a 
mother  for  the  care  and  support  of  her  minor 
child  while  they  are  living  with  the  husband 
and  father  held  against  public  policy.— Id. 

§  1 1 1  (CaLApp.)  A  contract  settling  disputed 
property  rigbtn  between  spouses  who  were  seek- 
ing divorce  held  not  void,  as  fraudulent  or  waiv- 
ing a  defense  to  an  action  for  divorce, — StofE 
V.  Erken,  144  P.  312. 

§  116  (Colo.App.)  A  contract  obligating  de- 
fendants not  to  compete  with  plaintiff,  and  ac- 
knowledging the  validity  of  extremely  broad 
patents.  Held  void,  as  contrary  to  public  policy. 
—Buffalo  Specialty  Co.  v.  Googar,  144  P.  325. 

S  126  (Or.)  A  contract  to  pay  for  services  ren- 
dered before  any  legislative  body,  In  collecting 
information  and  preparing  and  explaining 
a  bill,  hdd  not  a  Tiolati<m  of  law  or  public  pol- 
icy.—Hyland  T.  Oregon  Haasam  Paving  Co., 
144  P.  1160. 

Contract  for  compensation  contingent  upon 
procuring  contracts  for  the  use  of  a  company's 
paving  material  by  petitions,  passage  of  ordi- 
nances, etc,  held  invalid  as  againat  pnblic  pol- 
icy.—Id. 

XX.  OONSTHTOTXOM  AMB  OPBBA- 

Tioir. 

(A)  General  Rules  of  Oonatraetloa* 

S  I4S  (Or.)  Under  U  O.  L.  If  715,  716,  in  the 
amenee  of  fraud,  contracts  though  unreasonable 
or  unfair  are  binding  on  the  parties,  and  can- 
not be  altered  by  the  courts  by  construction.— 
Scheuerman  v.  Mathison,  144  P.  1177. 

{  155  (Or.)  A  party  writing  a  contract  cannot 
reasonably  contend  that  he  did  not  intend  to  do 
all  that  the  contract  by  its  torms  obliged  him 
to  do.— Hyland  v.  Oregon  Haasam  Paving  Oo., 
144  P.  1160. 

§  155  (Wash.)  Where  written  evidence  is  con- 
tradictory, the  matter  should  be  resolved  most 
strongly  against  the  party  at  whose  instance 
the  words  were  used,  especially  where  the  par- 
ties occupy  the  relation  of  attorney  and  client. 
—In  re  Bliglith  Ave.  in  City  of  Seattle,  144  P. 
583. 

§  163  (Kan.)  A  printed  direction  "to  see  that 
the  inclosed  order  is  properly  indorsed  and  de- 
livered" held  not  to  impose  on  the  addressee 
the  duty  to  see  that  the  payee  of  the  order  in- 
dorsed ft  before  delivery,  where  a  letter  accom- 
panjring  aoch  inatracdon  directed  that  tbe  ordec 
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be  delivered  to  tiie  payee.— Grand  Lodge  A.  O. 
n.  W.  <a  Konsaa  t.  State  Bank  of  Winfidd,  144 
P.  267. 

m.  MODIFICATIOH  ARD  MERGER. 

S  238  (CaLApp.)  Where  plaintiff's  assignor 
threatened  to  abandon  a  written  contract, 
whereupon  it  was  orally  agreed  that  he  should 
continue  as  superintendent  of  the  work,  a  find- 
ing^ that  Bucb  oral  agreement  superseded  the 
written  contract,  and  was  therefore  not  within 
Civ.  Code,  11^,  was  proper.— Credit  Clear- 
ance Bureau  v.  George  A.  Hochbann  Contracting 
Co.,  144  P.  316. 

S238  (Mont)  Under  Rev.  Codes,  {  6067,  pro- 
ing  that  a  contract  in  writing  cannot  be 
altered  by  an  executory  oral  agreement,  an 
executory  oral  agreement  to  change  the  method 
of  discharging  a  chattel  mortgage  does  not  af- 
fect the  mortgage.— Kinsman  t.  Stanhope.  144 
P.  1083. 

V.  PERFORKAMCE  OR  BREACH. 

{284  (Waab.)  Whoe  the  parties  to  a  boild- 
ing  contract  agree  that  tiie  architect  ahall  de- 
termine differences,  his  determination  is  conclu- 
sive, in  the  absence  of  fraud  or  mistake. — Ba- 
varia Inv.  Co.  V.  Washington  Brick,  Idme  & 
Sewer  Vive  Co.,  144  P.  68. 

Where  a  building  contract  provided  that  the 
architect  should  -determine  whether  the  work 
was  done  according  to  specifications,  etc,  and 
that  either  party,  if  dissatislied  with  bis  deter- 
mination, might  appeal  to  arbitrators,  the  archi- 
tect's determination  is  concluslTe,  nnleas  such 
an  appeal  is  duly  taken.— Id. 

The  determination  of  architects  as  to  certain 
damages  suffered  by  the  owner  by  reason  of  the 
contractors'  delay  held  conclusive.- Id. 

8  287  (Wash.)  Under  a  building  contract 
which  only  gave  the  architect  power  to  de- 
termine whether  the  materials  furnished  were 
defective,  and  to  reject  them  for  defects,  his 
certificate  as  to  damages  suffered  by  the  owner 
because  of  the  use  of  defective  materials,  which 
defendant  warranted  to  be  perfect,  is  not  biud- 
ing.— Bavaria  Inv.  Co,  v.  Washington  BjUA^ 
Lime  &  Sewer  Pipe  Co.,  144  P.  68. 

Though  a  building  contract  authorized  the 
architect  to  determine  responsibility  for  delay 
and  the  amount  of  loss  occasioned  thereby,  the 
architect's  determination  as  to  tbe  loss  of  rent 
.suffered  by  the  owner  on  account  of  the  con- 
tractor's delay  is  not  lading,  diough  bis  cer- 
tificate as  to  the  extant  and  cause  «E  Oie  delay 
is  binding.— Id. 

The  inclusion  in  the  certificate  of  the  archi- 
tect, who  under  a  buitding  contract  was  emMfw 
ered  to  determine  disputea,  of  matters  which 
were  not  left  to  hia  determination  does  not  aT<4d 
tbe  whole  certificate.— Id. 

§290  (Wash.)  In  an  action  for  breach  of  a 
building  contract,  plaintiff's  introduction  in 
chief  of  evidence  that  toe  architect's  certificate, 
upon  which  he  relied,  was  not  procured  through 
fraud  or  mistake  does  not  waive  the  conclusive- 
ness of  the  certificate,  where  it  was  attacked  on 
thdBe  grounds.- Bavaria  InV.  Co.  v.  Washiugton 
Brick,  Lime  &  Sewer  Pipe  Co..  144  P.  68. 

S  292  (Wash.)  That  the  architect,  who  was  ar- 
bitrator of  differences  arising  out  of  a  con- 
struction contract,  before  certifying  to  plain- 
tiff's damage  by  reason  of  a  breach  of  the  con- 
tract, ccmanlted  with  plaintiff's  president  and 
its  foreman  in  charge  of  tbe  work,  does  not 
show  his  certificate  to  be  collusive.— Bavaria 
Inv.  Co.  V.  Washington  Bri^  Lime  &  Sewer 
Pipe  Co.,  144  P.  68. 

1 294  (Oal.App.)  To  recover  tm  a  coDtract 
whid)  has  not  been  fully  performed,  there  must 
be  a  substantial  performance,  and  the  contractor 
must  have  attempted  in  good  faith  to  perform 
the  contract.— Buckley  v.  Marin  Coanty,  W4  P. 
545. 

{ 322  (Wash.)  Where  a  building  contract 
made  the  aroiltecfs  oaitiflcate  condndve.  a 
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party  attackJng  !t  on  the  gronnd  of  (rand  of 
mistake  has  the  burden  of  proot — Bavaria  Inv. 
Co.  T.  Washington  Brick,  Lime  ft  Sewer  Pipe 
Co,  144  P.  68. 

where  the  certlncate  of  on  architect  was  at- 
tacked on  the  ground  of  his  incompetency,  a 
mere  showing  that  he  did  not  understaod  the 
mcLhod  of  manufacturing  terra  cotta,  which 
was  to  be  used  in  the  buildingi  aldiough  he 
could  Judge  whether  the  completed  product  was 
de'cctive,  does  not  show  him  tp  be  mcompetent 
-Id. 

VI.  ACTIONS  FOB  B&BAOB. 

I  346  (Okl.)  Where,  in  an  action  for  the  bal- 
ance due  on  a  contract  and  for  extras,  defend- 
ant answers  by  general  denial  and  by  specifical- 
ly denying  Uabuity  for  the  extras  it  is  error 
to  enUude  his  evideBCe.^HBrriB  T.  Warren- 
Bmith  Hardware  Ga,  144  P.  lOSa 

CONTRIBUTORY  NEGLIGENCE. 

Sm  Negligence,  « 

CONVERSION. 

See  Trover  and  Converuon. 

CONVEYANCES. 

See  AsBignmentB;  Cemeteries,  f  IS;  Deeds; 
Dower,  I  49;  Fraudulent  ConTeyances;  In- 
dians, I  13;  Mortgages. 


See  BaiL 


CONVICTS. 
CORPORATIONS. 


See  Banks  and  Banking;  Building  and  Loan 
Associations;  Carriers;  Constitutional  Law, 
H  240,  296;  Eminent  Domain.  8  47;  Insur- 
ance ;  Master  and  Servant,  i  302 ;  Municipal 
Corporations;  Pleading,  8  8;  Railroads;  Re- 
plevin, {  72;  Street  Bailroada;  Taxation.  Si 
113,  110;  Telegraphs  and  Telephones;  Wa- 
ters and  Water  Courses,  H  182-243. 

IV.  OAPITAI.,  STOCK.-  AKD  DIVI- 
DENDS. 

<B>  Iiit«re«t,  Dlvldendn,   nnd   Ti*vr  Sfook. 

S  155  (Cal-App.)  The  ri^ht  to  dividends  on 
corporate  stock  inheres  m  the  stock,  is  held 
under  a  levy  of  attachment  thereon,  and  passes 
to  the  buyers  at  an  execution  sale.-^Cates  t. 
Consolidated  Realty  Co..  144  P.  301. 

An  assignment  by  the  buyers  of  corporate 
stock  at  the  execution  sale  after  attachment, 
which  conveyed  all  the  right,  title,  and  interest 
in  and  to  the  stock  and  all  thereof,  does  not 
include  dividends  declared  on  the  stodE  after 
the  attachment  was  levied.— Id. 

When  dividends  are  declared  on  corporate 
stock  which  has  been  attached,  they  become  a 

Eersonal  debt  from  the  corporation  to  the  stock- 
olders,  subject  to  the  lien  of  the  attachment 
-Id. 

VI.  OFFIOEBS  AND  AGENTS. 
(D)  AnaorMy  Fwaetloas. 

S  298  (Or.)  Though  there  are  vacancies  !n  the 
hoard  of  directors  of  a  corporation,  a  quorum 
Is  a  majority  of  the  board,  within  by-laws  in 
conformity  with  L.  O.  L.  |  6693.— Burton  v. 
Xdthic  Mfg.  Co.,  144  P.  1149. 

A  quorum  of  corporate  directors  cannot  be 
formed  by  the  presence  of  an  Interested  direc- 
tor.—Id. 

1 306  (Wash.)  An  officer  of  a  corporation 
haviDK  advanced  large  snms  to  It  and  taken  a 
mortgage  on  its  property,  including  that  sold  to 
it  b}'  a  conditional  sale  not  properly  filed,  Aeld 


not  nable  to  tht  seHer  because  of  a  subsequent 
assignment  of  the  mortgage  and  a  sale  of  tbe 
mortgagor's  property  by  a  receirer  to  the  as- 
signee of  the  mortgage.— North  Coast  Dry 
Kiln  Co.  V.  Montecoma  Inv.  Co..  144  P.  B8. 

(C)  Rlfchta,  DatlcB,  «nd  I.l«bllttl««  mm  to 
Corporation  and  ttm  Member*. 

1 308  (Or.)  An  officer  of  a  corporation  who 
performs  services  outside  bis  office  is  entitled 
to  compensation^Burton  t.  Lithic  Mfg.  Co., 
144  P.  1149. 

A  corporation  paying  an  officer  for  services 
outside  Ms  duties  does  not  ratify  payment  of 
the  same  compensation  under  changed  condi- 
tions.—Id. 

A  director  of  a  corporation  interested  In  a  reso- 
lution fixing  compensation  fOr  future  services 
cannot  act  for  himself  without  the  assent  of 
tbe  corporation.— Id. 

VII.  OORPOBATE  POWERS  AND 

I.IABILITIES. 

(B)  Rcfrreaentntlon  of  Corpomtloa  by  Of- 
lloera  nnd  Ascnta. 

1399  (CaLApp.)  A  contract  with  a  solicitor 
of  a  corporation  held  binding  only  to  the  extent 
of  the  solicitor's  actual  autbori^,  within  (3v. 
Code,  S  2316,  and  not  on  the  theory  of  osten- 
sible authority,  within  section  23S4.— Hertngton 
V.  Alt«  Planing  Mill  Co.  (Cel.  App.)  144  P. 
973. 

<F)  Otvll  Ae«ona. 

S5I4  (Or.)  The  issue  of  incorporation  of  one 
ng  08  a  corporation  may  be  raised  by  denial 
in  the  answer;  L.  O.  I«.  g  6709,  requiring  the 
question  of  a  corporation  having  paid  a  fee, 
and  BO  being  entitled  to  do  business,  to  be  rais- 
ed by  plea  in  abatement,  having  no  application. 
— Hortford  Fire  Ina.  Co.  v.  Central  R.  B.  of 
Oregon,  144  P.  417. 

(518  (Or.)  Plaintiff  need  not  prove  incorpo- 
ration of  defendant,  sued  as  a  corporation ;  de- 
fendant having  admitted  its  being  by  a  counter 
attack  on  plaiutiff.--Hartford  Fire  Jns.  Co.  v. 
Central  R.  R.  of  Oregon,  144  P.  417. 

The  incorporation  of  plaintiff,  alleged  in  the 
complaint,  being  denied  by  the  answer,  is  a 
material  averment,  which  plaintlflE  must  prove. 

— ^id. 

vm.  nraoiiVENCT  and  heoeivebs. 

I  553  (Mont.)  Where  a  corporation  had  prop- 
erty in  exoens  of  $10,000  subject  to  attachment, 
plaintiff  is  not  entitled  to  the  appointment  of 
a  receiver  merely  because  large  portions  of 
the  corpcMration's  other  property  were  subject 
to  liens  and  it-  was  insmvent.— Prudential  Se- 
curities Co.  V,  Three  Forks,  H.  &  M.  V.  B.  Co., 
144  P.  158. 

A  creditor  cannot  Justify  the  appointment  of 
a  receiver  of  an  insolvent  corporation  on  the 
ground  that  such  proceeding  would  preserve  its 
property  for  the  benefit  of  all  creditors.— Id, 

S  554  (Mont)  Under  Rev.  Codes,  S  6698,  subd. 
5,  held,  that  tbe  appointment  of  a  receiver  for 
a  corporation,  which  was  insolvent,  but  whose 
franchiBe,  though  liable  to  b^  forfeited,  bad  not 
been  forfeited,  was  improper.— Prudential  Se- 
curities Co.  V.  Three  Forks,  H.  &  M.  V.  B.  Co., 
144  P.  158. 

S  560  (Wash.)  Where  a  trustee  of  a  corpora- 
tion was  appointed  its  receiver,  his  powers  as 
trustee  ceased  when  he  became  receiver  and 
be  was  properly  sued  in  tbe  latter  capacity.— 
Hyde  v.  Clausin,  144  P.  50. 

Where,  in  a  suit  against  a  receiver  to  recover 
diamonds,  be  defended  as  receiver,  and  plead- 
ed that  the  diamonds  belonged  to  the  corpora- 
tion of  which  he  was  receiver,  he  could  not  suc- 
cessfully claim  that  he  should  have  been  sued 
as  trustee.— Id. 
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ZI.  DIBSOItimON  AKD  FOBFBITUKE 
OF  FRANCHISE. 

J 606  (CaLApp.)  A  corporation  la  reeponsible 
.  7  to  the  sovereiRnty  hj  whicb  it  is  created, 
and  ordinaril;  coDouct  conatitutiDg  a  cauae  for 
the  forfeiture  of  its  charter  and  franchise  will 
not  Ipso  facto  work  a  forfeiture^  but  the  cor- 
poratioQ  exists  until  such  sovereignty  procures 
and  enforces  an  adjudication  of  forfeiture. — 
Hatfield  v.  People's  Water  Co.,  144  P.  300. 

S  608  (Mont.)  A  corporation  la  cot  dissolved, 
nor  is  its  francbise  forfeited,  by  the  occurreDce 
of  a  cause  of  dissolution  or  forfeiture.— Pru- 
dential Securities  Co.  v.  ISiree  Forks,  H.  &  M. 
V.  R.  Co.,  144  P.  15a 

COSTS. 

See  Appeal  and  Error,  S  630:  Oriminal  Iaw, 
S  1070;  Municipal  Conraratlons,  |  400;  Be- 
plarin,  §  117. 

IT.  SBOiratlTT  FOB  PATMEHT. 

I  142  (Waoh.)  Under  Rem.  &  Bal.  Code,  S 
4M»^  prescribing  the  conditiona  of  a  nonresident 

filaintifrs  costs  bond,  sections  476,  479,  relat- 
ag  to  trial  costs  and  JudKment  therefor,  held 
that  an  erroneous  Judgment  for  plaintiff  In  the 
trial  court  did  not  release  the  sureties,  but 
dut  after  reversal  on  appeal  the  trial  court 
was  authorised  to  enter  judgment  against  plain- 
tiff and  his  sureties  (or  tiie  trial  costs,— State 
V.  Superior  Court  of  Jefferson  Countr,  144  P. 
292. 

1 143  (Wash.)  Nonresident's  costs  l>ond  re- 
quired by  Rem.  &  Bal.  Code,  J  405,  held,  in 
view  of  sections  1721,  1722,  governing  appeals 
and  requiring  an  appeal  bond,  to  cover  only 
the  costs  taxed  in  the  trial  court,  and  not  the 
costs  on  appeal.— State  v.  Superior  Court  of 
Jetterson  County,  144  P.  292. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Bridges,  J  46 ;  Constitutional  Law,  SS  S2, 


20;  'umitation  oiA^ons,  {  2^;  Muidtunu^ 
i  7S. 

n.  GOVEBinfBNT  AMD  OFFIOE&S. 

1 39  (Or.)  Const  art  7,  S  12,  relating  to 
county  boards,  is  not  affected  by  section  2,  as 
amended  (see  Laws  1011,  p.  7)  and  even  if 
section  12  became  obsolete  by  amendment,  the 
legislative  assembly  may  create  a  board  of 
county  commissioners  in  any  county.— State  t. 
Holman,  144  P.  429. 

E  40  (Or.)  Under  Const,  art.  7,  8  12,  the  legis- 
lative assembly  could  create  a  board  of  county 
commissioners  of  Multnomah  county  and^  as  at- 
tempted by  Laws  1913,  p.  768,  9  2,  name  a 
third  member  to  act  with  those  previously 
dected  under  L.  O.  L.  {  2944.— State  T.  Hol- 
man, 144  P.  429. 

S  55  (CaLApp.)  The  constitutional  require- 
ment of  uniform  operation  of  laws  of  a  general 
nature  does  not  apply  to  an  ordinance  in  the 
exercise  of  police  power  granting  Uquot  IlcenB- 
es.-McRae  t.  Fine.  144  P.  983. 

(D)  Oflleeni  and  AsentM. 

I  69  (Okl.)  In  the  absence  of  some  provision 
of  law  or  of  a  lawful  contract  authorizing 
same,  a  county  officer  cannot  rightfully  draw 
money  from  the  county  treasniy  for  salary. 


or  extra  oompensatiou.-^dglCT 
I'rs  of  Grant  County.  144  P. 

1 69  (Old.)  Before  a  conntr  officer  can  dzmw 

money  from  tiie  county  treasury  for  salary, 
fees,  expenses,  or  extra  compensation,  he  must 
be  able  to  point  to  some  law  or  lawful  con- 
tract justifying  his  claim.— Orendorff  v.  Board 
of  Oom'rs  of  Orant  Oountr,  144  P.  888;  Hnnt- 
ington  T.  Same,  Id.  38S ;  Hamilton  v.  Same,  Id. 
386. 

S  69  (Okl.)  A  countT  officer  cannot  draw  coun- 
ty money,  unless  under  some  constitutional  or 
statutory  provision  or  lawful  contract  justifying 
his  claim.— Russell  v.  Board  of  Com'rs  of  Grant 
County.  144  P.  580. 

i  72  (Idaho)  Count?  commissioners  cannot  in- 
crease or  decrease  the  maximum  or  minimum 
compensation  of  county  officers  in  anticipation 
of  the  adoption  of  a  constitutional  amendment. 
—Ward  V.  Holmes,  144  P.  1104. 

{  75  (Okl.)  Where  a  county  officer  secures  the 
payment  by  the  county  of  claims  not  specially 
authorized  by  law,  he  is  liable  to  tlie  county 
for  the  amount  thereof,  thouidi  no  »>peal  hak 
been  taken  from  the  allowance.— Zeigler  v. 
Board  of  Com'rs  of  Grant  County,  144  P.  381; 
Huntington  v.  Same.  Id.  88S.  * 

S  75  (Old.)  A  county  officer,  who  has  receiv- 
ed payment  on  claims  illegally  allowed,  is  liable 
to  the  county  for  the  amount  thereof,  though  no 
appeal  was  taken  from  the  allowance.— RuaseU 
V.  Board  of  Oom'rs  ot  Chrant  County,  144  P. 
680. 

IV.  FXSOAI.   MAMAOEMEKT,  PUBUO 
DEBT,  SEOTTRITIES.  AMD 
TAXATION. 

I  175  (Idaho)  Under  Rev.  Codes.  C  1960, 
tlutt  the  count?  commissioners  of  Lincoln  coun- 
ty had  power  to  issue  negotiable  coupon  bonds 
to  fund  outstanding  debts  and  that,  after  the 
Lincoln  conn^  debts  had  been  apportioned  to 
Gooding  county,  its  commissioners  had  the  same 
power.— Frazier  v.  Hastings,  144  P.  1122. 

§  182  (Or.)  Under  Laws  1913.  p.  706,  t  17. 
a  publication  of  notice  once  for  two  consecutive 
weieks  before  tim^  for  opening  bids  and  selling 
tkonds  held  sufficient,  though  two  of  the  papers 
were  dallies^^Whlte  v.  Multnomah  Co..  144  P. 
1193. 

S  187  (Idaho)  Under  Sees.  Laws  1018,  p.  19,  B 
10,  the  commissioners  of  Gooding  county  have 
the  same  power  in  dealing  with  tbe  bonded  debt 
apportions  to  it  as  the  commissioners  of  the 
old  county  had  prior  to  the  creation  of  Gooding 
county.— Frazier  v.  Hastings,  144  P.  1122. 

I  190  (Idaho)  Under  Seas.  Laws  1913,  p.  19. 
S  10,  creating  Gooding  county,  tbe  commission- 
ers of  sucb  county  should  provide  for  payment  of 
the  bonded  debt  apportioned  to  it  as  the  com* 
miseioners  of  the  county  from  which  it  was 
taken  should  have  done.— -Frazier  v.  Hastings, 
144  P.  1122. 

COURTS. 

See  Adoption,  {  14;  Appeal  and  Error;  Cer- 
tiorari, {  70;  Criminal  Law,  SS  93,  1193; 
Divorce,  §  66:  Eminent  Domain,  g  19;  Equity, 

L39;  Guardian  and  Ward.  ^  SU,  107;  Ha- 
as Corpus,  S  46;  Judges ;  Judgment,  S  17 ; 
Justices  of  the  Peace;  Mandamus,  6,  71; 
Municipal  Corporations,  SI  124,  511;  Process, 
S  108;  Prohibition,  |  10;  Sutntes,  |  85; 
Venue,  S  80. 

L  KATURE.  EXTElfT.  AND  EXERCISE 
OF  JURISOICTION  IK  GENERAL 

i  1  (Or.)  Jurisdiction  as  applied  to  courts  ia 
power  to  hear  and  determine  issues  of  law  and 
fact,  wbich  means  authority  to  perform  any 
judicial  function.- In  xe  McConnick's  Estate, 
144  P.  426. 
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(D)  mt  BMlstoM.  A«l«dlwtl«M« 

OplBlona,  Mid  Bcoords. 

1 91  (Colo.App,)  The  nUe  of  store  ded^  win 
be  applied  to  oeciBioDa  of  the  Supreme  C3ourt 
of  toe  state  con^rulag  an  act  of  CongresB  re- 
lating to  water  rights  held  hj  individuala  and 
aflecunx  lands  granted  to  a  raUroad  hy  Oon- 
gress.— Edwards  v.  Boberts^  144  P.  856. 

XV.  COURTS  OF  UMITED  QB  IMFE* 
RIOB  JURISDIOTION. 

1 169  (Kan.)  Under  Iiaws  1906.  c.  192,  {  2. 
wwtA.  3,  an  affidavit  on  motion  to  set  aside  a 
judgment  rendered  In  defendant's  absence  not 
setting  oat  the  defense,  held  insufficient.— Chand- 
ler V.  Caples,  144  P.  191. 

Where  leave  is  asked  to  amend  an  insufficient 
affidavit  to  support  a  motion  to  set  aside  a  d** 
fault  judgment,  defendant  should  disclose  tlw 
nature  of  the  proposed  ameodment. — Id. 

C  190  (Kan.)  An  order  refusing  to  dismiss  an 
alleged  last  appeal  from  a  city  court  to  the  dis- 
trict court  becanse  the  first  appeal  had  been 
dismissed,  held  not  error  where,  though  two 
transcripts  were  filed,  there  was  in  effect  but 
one  appeal.— Chandler  v.  CJaplea,  144  P.  191. 

V.  OOmiTS  OF  PBOBATB  JTUBISDIO- 

TIOH. 

|a00!/2  (Wash.)  The  superior  courts,  which 
have  jurisdiction  of  probate  matters,  may  de- 
termine title  to  property  claimed  to  have  be- 
longed to  a  decedent.— In  re  Martin's  Slstate, 

VI.  OOVBTS  OF  AFPEI.I.ATE  JmEUB- 

DZOTZOH. 

(A)  Or»«mda  of  JvrlsdlotiOB  1b  Oeaeral. 

1203  (Kan.)  To  constoae  Gode  GIt.  Pxoc.  { 
880  (Gen.  St  1009,  I  817(^,  so  as  to  authorize 
a  renewal  of  a  triu  of  issues  Ot  fMt  in  the 

Supreme  Court  would  render  it  unconstitu- 
tional.—Hess  V.  CoDWay,  144  P.  205. 

<206  (Kan J  Under  the  Constitution  (Const, 
an.  8,  I  S)  tile  appellate  Jurisdiction  of  the 
Supreme  Court  is  limited  to  expoimding  law, 
ana  correcting  errors  appearing  on  the  record. 
—Hess  T.  Conway,  144  P.  206. 

Under  the  Constitution  {Const,  art  8,  8  3) 
the  original  Jurisdiction  of  the  Supreme  Court  is 
confined  to  proceedings  In  quo  warranto,  man- 
damus, and  oabeas  corpus. — Id. 

Code  Civ.  Proc.  S  580  (Gen.  St.  1909,  t  0175), 
anthorixing  the  Supreme  Court  to  recdve  tes- 
timony and  adopt  such  procedure  as  is  neces- 
sat;  to  a  final  determination  of  the  cause,  does 
not  enlarge  such  court's  original  jurisdiction, 
but  merely  authorizes  proceedings  in  aid  of  the 
exercise  of  its  appellate  jurisdiction.— Id. 

Vm.  COWOPBBEWT  AND  OONFUOT- 
nrO  JURISDIOTIOH,  AND 
OOMITT. 

(A)  Courts  of  Same  8tmt«,  and  Trmnsfer 

of  Cm  sea. 

8  487  (CaLApp.)  Points  raised  for  the  first 
time  in  a  petition  for  a  transfer  to  the  Suprone 
Court  will  not  be  considered.— Gain  t.  Brendi, 
144  P.  302. 

(B)  Mmtm  Cmrnrtm  ud  Valted  States  Oovrts. 

8489  (CoIo.App.)  State  courts  have  Jurisdic- 
tion to  try  an  action  for  damages  for  the  vio- 
lation of  a  contract  based  upon  patent  rights, 
even  if  the  defense  be  the  invalidity  of  the 
patent  or  that  its  sc4K>e  did  not  include  the 
articles  involved.— Buffalo  Specialty  Co.  v. 
Oougar,  144  P.  825. 

{493  (Wash.)  Where  the  state  and  federal 
courts  had  concurrent  jurisdiction  otut  a  nat- 


T.  Speny  &  Hutchinson  Co.,  144  P.  544 

CREOIBtUTY. 

See  WltnesMS,  H  887-M 

CREDITORS. 

See  Bankruptcy ;  Fraudulent  ConTejanees* 


CREDITORS'  SUIT. 

839  (Idaho)  A  oomplalnt  on  a  Judpnent  OBr- 
der  Rer.  Codes,  9'  4610,  held  snfficient  as 
against  a  general  demurrer,  where  it  showed 
proper  action  under  sections  4604-4511,  pro- 
viding for  supplementary  proceedings,  that  the 
order  had  been  duly  obtained,  and  that  defend- 
ant had  money  of  the  judgment  debtor  subject 
to  execution.— Boise  Butcher  Co.  t.  Anlxdale, 
144  P.  887. 

CRIMINAL  CONVERSATION. 

See  Husband  and  Wife,  8S  841-849. 

CRIMINAL  LAW. 

See  Assault  and  Battery ;  Bastards ;  Bribery; 
BuildinK  and  Loan  Associations,  8  40 ;  Bur- 
glary; Disorderly  House;  Embeszlement ;  Ex- 
tradition: False  Pretenses:  Fish,  8  15;  Food, 
8  21;  Forgery;  Gaming,  8  04:  Grand  Jury; 
Homicide;  Indictment  and  Information;  Uk- 
toxicating  Liquors,  88  188-236;  Larceny; 
Lewdness;  Libel  and  Slander.  143-169:  Ob- 
structing Justice;  Rape;  Receiving  Stolen 
Goods;  Robbery;  Searches  and  Seinum 

I.  NATUBB  AND  KLEIONTS  OF 
OBUKB  ANDDSFEN8ES 
IN  OBNEBJUk 

8  13  (Wash.)  If  a  statute  is  capable  of  two 
eonstructioniL  one  of  which  makes  a  given  act 
crimiDftl,  and  the  other  innocent,  It  will  be 
given  the  construction  which  favm  innocence. 
—State  V.  Fartii,  144  P.  807. 

8  2)  (OrJ  In  statutorr  erbaea,  vbIsbs  there  it 
incorporated  into  the  leglslatlTe  definition  the 
element  of  knowledge  on  the  part  of  defendant, 
the  intent  with  ^hfch  the  act  was  done  is  not 
an  ingredient  of  the  olEense. — State  v.  Brown, 
144  P  444. 

8  29  (Kan.)  Under  Gen.  St  1909,  88  2556, 
2557,  2560,  2560,  2570,  burglary  and  larceny 
are  separate  offenses  tfaouKh  committed  at  the 
same  time  and  place ;  and  an  Instruction  that 
burglary  and  larceny  embraced  three  offenses, 
but%lary,  larceny,  and  tiie  offense  of  burglary 
and  larcray,  was  erroneous. — State  v.  Mooney, 
144  P.  228;  Bx  parte  Wemsen,  Id.  1018. 

m.  PABTIES  TO  OFFENSES. 

869  (OU.Gs.App.)  All  persons  concerned  In 
the  commisdon  of  a  crime  are  gnllty  as  princi- 
pals.—Btter  T.  State,  144  P.  560. 

nr.  jmusDicTioN. 

8  93  (CaLApp.)  Under  Pen.  Code,  8S  10,  1425, 
the  Tidatitm  ox  section  873a,  making  the  keeping 
of  any  pesthonse,  hospital,  etc.,  a  misdemeanor, 
but  prescribing  no  penalty,  held  a  misdemeanor, 
prosecution  for  which  could  not  be  had  in  the 
superior  court.— People  v.  Gibbs,  144  P.  150. 

893  (CaLApp.)  Pen.  Code,  8  69,  prohibits  ob- 
struction of  ao  executive  officer  by  lorce  or  vio- 
lence, and  creates  an  offense  wiuiin  the  juris- 
diction of  the  superior  court,  while  section  102 
applies  only  in  esse  of  interference  with  an 
officer  without  force  or  violence,  an  offense  not 
within  the  superior  court's  jurisdiction.- Mansa 
T.  Superior  Court  in  and  for  Mmdodno  Goan> 
ty,  144  P.  298. 


WW  oasss  In  Dso.  Dig.  *  An.  0I»  Key  No.  Ssrlsa  A  Zndezss  sss  same  to^  sad  ssaUoi  (|)  NUHBSR 


§  122  (OkLGr.App.)  Where  an  appIicaOon  lor 
change  o(  venue  is  overruled,  the  court  can 
hear,  in  its  discretion,  additional  applications 
based  on  the  same  Kroonds,  but  supported  by 
additional  compargaton.— Etter  r.  State.  144  P. 

mo. 

Where  a  person  makes  a  second  effort  to 
secure  a  chaage  of  venue,  the  application  should 
sUte  mttterial  facta  In  addition  to  those  for- 
merly submitted  to  the  court— Id. 

IX.  ARRAIGNMENT  ANI>  PLEAS,  AND 
NOUE  PROSEQUT  OR  DISCON- 
TINUANCE. 

S26I  (Or.)  It  is  essential  to  a  conviction  of 
a  felony  that  defendant  be  arraigned  and  that 
be  plead  or  refuse  to  plead.— State  t.  Donahue 
144  P.  7d6. 

Z.  EVIDEHCB. 

(A)  Judicial    Notice,    Presnmptlona,  and 

Burden  of  Proof. 

S  333  (Idaho)  The  burden  is  on  defendant  to 
establish  an  alibi  relied  on  by  him.— State  t. 
Bogris.  144  P.  789. 

(B)  pMta  In  lasne  and  Relevant  ta  Ka- 

■neH,  and  Res  Geatne. 

§338  (Idaho)  Refusal  to  permit  accused  to 
state  whether  he  and  his  wife  quarreled  held 
error,  where  the  excluded  testimony  might  tepd 
to  show  that  the  wife  was  actuated  by  ill  will 
toward  defendant  in  tiaving  him  prosecuted  for 
rape  of  their  daughter.— State  T.  Johnson,  144 
P.  784. 

S  363  (Ohl.Or.App.)  In  a  prosecution  for  lar- 
ceny of  a  state  warrant  and  for  obtaining  a 
state  warrant  by  false  representation s  as  to 
the  amount  of  printing  done  under  contract 
with  the  state,  held,  that  a  book  containing  en- 
tries as  to  the  amount  of.  printing  was  ad- 
missible as  part  of  the  res  gesto.— State  t.  Rule, 
144  P.  807. 

§365  (Okl.Cr.App.)  Evidence  of  an  offense 
different  from  the  one  charged  ia  admis^ble 
where  both  aie  so  closely  connected  as  to  form 
part  of  the  res  gestn.— State  v.  Rule,  144  P. 
§07. 

g  366  (N.M.)  Recital  of  the  child  prosecutrix 
to  her  mother  and  others  within  10  minutes 
after  commission  of  the  rape  held  admissible  as 
part  of  the  res  gests.— State  t.  Ellison,  144 
P.  10. 

<C)  Otlier  OAeiiBea.  and  Cbarncter  of  Ac- 
cuMed. 

8369  (Mont.)  In  a  prosecutitm  for  statutory 
rape,  evidence  of  acts  of  intercourse  prior  to 
the  date  of  the  act  charged  ia  the  information 
is  admissible  in  corroboration. — iState  v.  Vinn, 
144  P.  773. 

§  369  (OkLGr.App.)  Evidence  that  defendant 
has  violated  the  pronibitory  law,  been  guilty  of 
corruption  in  office,  or  been  advised  by  his  co- 
defendants  to  discontinue  a  lawful  business  and 
engnse  in  conducting  a  saloon  held  inadmissible. 
—Baldwin  v.  State,  144  P.  034. 

§  369  (Okl.Cr.App.)  Evidence  tending  direct- 
ly to  prove  defendant's  guilt  is  not  Inadmissible 
because  it  tends  to  prove  him  guilty  of  another 
offense.— State  v.  Role,  144  P.  807. 

Id  a  prosecution  for  filing  a  false  claim  and 
obtaining  a  state  warrant  for  the  amount  there- 
of, held,  that  evidence  of  other  instances  when 
defendant  did  the  same  thing  was  admissible. 
—Id. 

Evidence  of  other  offenses,  thousb  of  the  same 
nature,  is  not  ordinarily  admissible  to  show  ds- 
fendaiit's  guilt.— Id. 

1  369  (Wub.)  Where  S.  and  H.  were  robbed 
as  Dort  of  the  same  transaction,  evidence  of 
property  taken  (rom  H.  was  not  inadmissible  in 
d  prosecution  for-rebUm       becanse  it  tends 


similar  to  that  charged  is  admissible,  where  it 
tends  to  prove  some  element  of  the  one  chain- 
ed or  intent  to  commit  same.— ^tate  v.  Rule, 
144  P.  807. 

§372  (Okl.Cr.App.)  Evidence  of  an  offense 
other  than  the  one  charged  is  competent  whero 
it  establishes  a  systematic  sdieme  embracing 
the  commission  of  two  or  more  offenses^  bo  re- 
lated that  the  proof  of  one  tends  to  establish 
the  other.— State  v.  Rule,  144  P.  807. 

S376  (Or.)  Until  the  defendant  offers  evi- 
dence as  to  his  character,  the  state  cannot  sut>- 
mit  any  evidence  on  that  point.— State  v.  Sel- 
by.  144  P.  657. 

§378  (Or.)  Where  accused,  charged  with  an 
assault  with  a  dangerous  weapon,  introduced 
evidence  that  hU  general  reputation  for  peace 
was  good,  the  state  may  in  rebuttal  show  that 
his  general  reputation  was  not  that  of  a  peace- 
able, law-abiding  citizen.— State  v.  Selby.  144  P. 
6S7. 

(B)  Beet  and  Seeondary  and  Demonstra* 

tlvo  BTldence. 

1 398  (Kan.)  In  a  prosecution  for  burglary 
and  larceny  in  a  freight  car,  a  record  kept  by 
the  railroad  company  to  show  that  the  car  was 
sealed,  held  admissible  under  Code  Civ.  Proc.  § 
384  (Gen.  St  1909,  §  5979),  over  objection  that 
it  was  hearsay  and  secondary. — State  v.  Mooney, 
144  P.  228. 

§404  (Idaho)  Checks  charged  to  have  been 
stolen  by^  defendant  and  to  have  been  indorsed 
by  him  with  the  payee's  name,  having  been  prop- 
erly admitted  in  evidence  to  establish  the  crime, 
thereby  became  competent  evidence  for  the 
purpose  of  comparison  of  hnndwritii^. — State 
V.  Bogris,  144  P.  789. 

<F)  AdmiBMlona,   Declaratlon>.  and  Hear* 
■ar. 

§412  (Okl.Cr.App.)  In  a  prosecution  for  lar- 
cency  of  a  state  warrant  and  for  obtaining  a 
state  warrant  by  false  representations  as  to 
the  amount  of  printing  done  under  contract 
with  the  state,  held,  that  a  book  containing  en- 
tries as  to  the  amount  of  such  printing  was 
admissible  as  evidence  of  declarations  made  by 
defendant  against  his  Interest — State  v.  Rale, 
144  P.  807. 

§417  (N.M.)  A  third  person's  declarations, 
which  form  no  part  of  the  res  gestse,  are  in- 
admissible, though  they  relate  to  an  admission 
by  accused,— State  v.  Consales,  144  P.  1144. 

§§419,420  (Kan.)  In  a  prosecution  for  bui^ 
glary  and  larceny  in  a  freignt  car,  a  record  kept 
by  the  railroad  company  to  show  that  the  car 
was  sealed  held  admissible  under  Code  Civ. 
Proc.  §  384  (Gen.  St  1009,  §  5979),  over  ob- 
jection that  it  was  hearsay.— State  v.  Mooney, 
144  P.  228. 

§421  (Mcnt)  Testimony  by  prosecutrix  in  a 
statutory  rape  case  as  to  the  date  of  her  birth 
is  not  hearsay,  though  based  upon  statements 
made  to  her  by  members  of  her  family. — State 
V.  Vinn,  144  P.  773. 

Prosecutrix,  in  a  statutory  rape  case,  may 
testify  that  she  learned  her  age  from  a  certificate 
of  baptism  in  the  home  of  her  parents,  though 
the  certificate  itself  is  not  admissible. — Id. 

(H)  Docamenfarr  Evidence  and  Bxelnaloa 
of  Parol  Bvidence  ThercAy. 

§429  (Mont)  The  census  of  the  school  where 

frosecutrix  attended,  being  required  by  Ldwa 
913,  c.  79,  I  612,  par.  3.  to  be  kept  by  the 
county  superintendent,  is  admissible  under  the 
direct  provisions  of  Rev.  Codes,  I  792S,  as 
prima  facie  evidence  of  the  age  of  the  proeecn- 
trix  at  the  time  of  the  alleged  rape.^tate  v. 
Vinn,  144  P.  773. 

§444  (Okl.Cr.App.)  In  a  prosecution  for  Imt- 
eeny-  of  a  state  warrant  and  for  obtfttaliic  • 
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state  warrant  bv  false  repreaentatioDs  as  to 
tbe  amount  of  prictiog  done  for  the  state,  held, 
that  the  testimony  of  witnesses  tibat  entries 
in  a  book  showing  the  amount  of  such  print- 
ing were  correct  and  made  in  tbe  usual  course 
of  bu!une88,^was  admissible. — State  v.  Rule,  141 
P.  807. 

(I)  OptBtom  B]YM«n«e. 

S473  (N.H.)  Testimony  of  a  ptafsician  that 
the  ordinary  male  organ  coald  produce  the  con- 
dition found  present  in  tbe  proeecutrix  held 
properly  admitted.— State  v.  £3lison,  144  P.  10. 

in  Tastlmonr  of  AoeompllMS  mmH  Code> 
tendanta. 

i  508  (Okl.Cr.Apn.>  Under  Bev.  Laws  1910, 
5046,  5881,  either  of  two  or  more  persons 
Jointly  charged  with  a  crime  Is  a  competent  toI- 
nntary  witnesa  for  or  ngilnat  the  other.— Bry- 
an V.  State,  144  P.  392. 

The  common-law  rule  excluding  parties  in 
interest  or  to  the  record  from  being  witncasea 
has  been  eliminated  by  Rev.  Laws,  §fi  5046, 
B881.— Id. 

That  a  voluntary  witness  is  a  oodefoidant 
affects  only  his  ci-ediUUty,  even  though  h*  has 
been  coDVicted.— Id. 

(H)  Wclvht  ««  SwAel«nar. 

8  561  (N.M.)  A  "reasonable  doubt"  is  such  a 
doubt  as  would  cause  a  reasonable  and  prudent 
man  to  hesitate  to  act  in  the  more  important 
affairs  of  life,  but  is  not  merely  a  possibility  of 
innocence,  or  a  speculation  as  to  Innocence  not 
arising  out  of  the  evidence  or  want  of  it.— State 
T.  EHiaon,  144  P,  10. 

1 561  (Okl.Cr.App.)  A  conviction  is  unau- 
thorized where  the  evidence  fails  to  mahe  out 
a  case  beyond  a  reasonable  doubt. — Bryan  v. 
State,  344  P.  392. 

f  564  (Wash.)  Evidence  of  venue  held  suf- 
ficient.—State  V.  Dooley,  144  P.  654. 

ZI.  TIME   OF   TRIAL   AND  OOHTIH- 
UANCE. 

1 576  (Or.)  L.  O.  L.  S  1701  authorizing  dis- 
missal of  an  indictment  for  failure  to  try  de- 
fendant at  the  next  term,  held  waived,  in  view 
of  section  1606,  authorizing  an  appeal,  where  no 
motion  for  dismissal  was  made  on  that  ground, 
though  Const,  art  1,  f  10,  declares  that  justice 
ahalf  be  administered  without  delay/— State  v. 
Ghaidn,  144  P.  1187. 

Xn.  TRIAI.. 

(B)  Course  and  Conduct  of  Trial  la  Gea* 
eraU 

§  635  (Idaho)  Exclusion  from  the  courtroom 
of  spectators  and  persons  not  necessarily  In  at- 
tendance Aeid  not  to  deprive  accused  of  a  pub- 
lic trial  in  violation  of  Const  art  1,  8  13. — 
State  V.  Johnson,  144  P.  784. 

S  636  (Wash.)  That  the  judge  recalled  a  jury 
and  gave  them  certain  instructions  on  Sunday, 
in  the  absence  of  accused  without  faolt,  and 
in  the  absence  of  his  attorneys,  held  a  viola- 
tion of  his  constitutional  right,  guaranteed  by 
Const  art.  1,  8  22,  and  Rem.  &  Bal.  Code,  i 
2145.— State  v.  Shutiler.  144  P.  284. 

8  642  (Idaho)  Where  accused,  on  being  called 
as  a  witness,  states  through  his  counsel  that 
he  does  not  speak  the  English  language,  he 
puts  the  matter  in  issue  and  the  court  may  hear 
evidence  thereon  and  determine  whether  an  in- 
te^reteB  is  needed. — State  v.  Bogrls,  144  P. 

8656  (Kau.)  A  true  statement  by  the  court 
to  counsel  during  tbe  examination  of  a  witness 
that,  "This  has  already^  been  answered  and  ex- 
plained :  you  have  gone  into  this  thing  far 
enough,"  was  not  objectionable  as  a  comment  on 
the  weight  of  the  evidence.— State  ▼.  Jonei^  144 
P.  234. 


(O)  ItOMyUoB  of  BvldoBM. 

8  673  (Okl.Cr.App.)  Where  evidence  is  offer* 
ed  tending  to  prove  defendant  guilty  of  an.  of- 
fense other  than  that  charged,  the  prosecuting 
attorney  should  stat&  and  tbe  court  instruct, 
as  to  the  puroose  of  such  evidence.— State  v. 
Rule,  144  P.  807. 

8  673  (Or.)  In  a  prosecution  for  assault  with 
a  dangerous  weapon,  evidence  of  accused's  repu- 
tation as  a  peaceable  citizen  can  be  considered 
only  on  the  question  of  the  probability  of  hia 
committing  the  assault— State  v.  Selby,  144  1'. 
657. 

I  687  (N.M.)  A  motion  to  reopen  a  case  after 
accused  had  closed  without  testifying  and  the 
prosecution  had  permitted  three  witnesses,  held 
for  rebuttal,  to  leave  town  held  properly  re- 
fused.—State  V.  Ellison,  144  P.  10. 

6  687  (OIil.Cr.App.)  Where  the  county  attor- 
ney knew,  before  commeaoement  of  the  trial, 
that  he  would  call  a  codefendant  as  a  witness, 
but  intentionally  failed  to  indorse  his  name  on 
tbe  informatioii,  it  was  an  abuse  of  discretion 
to  permit  this  witness'  name  ■  to  be  iudorseU 
after  defense  rested  and  to  permit  bim  to  tes- 
tify to  facts  belonging  to  the  case  In  dUel— 
Wood  V.  State,  144  P.  391. 

(D)  Objeotloaa   to   BTldenoe*   Motloaa  to 
Strike  Oat,  aaA  Bxoeytloaa. 

8  663  (CaLApp.)  Tbe  appeDate  court  will  uot 
review  alleged  errors  In  cross-examination, 
where  no  objection  was  msde  until  the  questioDk 
had  been  answered.— People  t.  Moran,  144  P. 
Ifi2. 

§  696  (Wash.)  In  the  absence  of  anything  in 
the  record  to  indicate  the  contrary,  a  motion' 
to  strike  applies  to  liie  answer  to  the  guestloti 
which  immediately  preceded  it.-'State  v.  Heyer- 
kamp,  144  P.  942. 

A  motion  to  strike  out  evidence  stating  no 
specific  ground  may  be  properly  refused.— id. 

(E)  Armaments  and  Condnet  of  Coanael. 

{706  (OkLCr.App.)  Act  of  tbe  prosecuting 
attorney  in  examiolng  witnesses  on  matters  out- 
side the  issues  held  ground  for  reversal. — ^Bald- 
win V.  State,  144  P.  634. 

8713  (Wash.)  Where  S.  and  H.  were  rob- 
bed at  the  same  time,  and  during  defendants' 
trial  for  robbing  S.  prosecutor  showed  personal 
property  to  one  of  the  defendants  and  asked  him 
to  identify  it,  and,  on  defendants'  attorney  in- 
quiring, "What  are  all  of  these  thingsV  pros- 
ecutor replied,  H.'fl  "stuff,  taken  by  one  of  theae 
defendants,"  such  reply  was  uot  improper.— 
State  V.  Conroy.  144  P.  638. 

8  717  (Wash.)  As  under  Rem.  &  Bal.  Code, 
88  339,  M2,  343,  and  in  view  of  Laws  1909.  p. 
184,  tbe  court  alone  can  decide  questions  of  law, 
counsel  cannot  read  to  tbe  jury  from  law  books. 
—State  V.  Rholeder,  144  P.  914. 

8  728  (Wash.)  Allied  misconduct  of  the  prose- 
cuting attorney  in  argument  ^11  not  be  re- 
viewed, where  only  an  exception  was  tak«i, 
without  any  request  to  instruct  the  jury  or 
to  have  the  jury  dischai^ed,— State  v.  Johnston, 
144  P.  944. 

i  730  (Kan.)  That  in  the  cloaing  argument 
the  county  attorney  intimated  that  the  people 
had  become  disgusted  with  juries  and  l^ad  re- 
sorted to  lynch  law,  and  that  a  conviction 
should  be  had  to  show  that  In  the  county  of 
the  trial  such  recourse  was  unnecessary,  where 
the  judge  cautioned  the  jury  against  such  state- 
ments, is  not  ground  for  reversal.— State  v. 
Warner,  144  P.  220. 

(F)  Frovinea  of  Coart  and  Jarr  Gen* 
eral. 

1741  (Mont.)  The  weight  of  the  testimony  Is 
for  tbe  jury.— State  v.  Vina,  144  P.  773.- 

8  741  (Okl.Cr.App.)  A  demurrer  to  tbe  evi- 
dence should  be  stricken  as  frivolous,  where  tbe 


fm  esses  in  Dee.  Dig.  ft  Am.  Dig.  itay  Mo.  SSiiss  A  IndMsa  sss  same  tople  ssd  ssrtlon  (D  HUMBEB 

Digitized  by  Google 


144  PACIFIC  BSPOirrBB 


1226 


atate'B  evidence  makes  out  a  dear  ckat.-^360ina 
T.  State,  144  P.  806. 

I  742  (Mont)  The  credibility  of  the  witnesses 
ia  for  the  jury.— State     Vinn,  144  P.  773. 

{752^  (Or.)  The  refusal  to  dismiss  as  to  de- 
fendant Idntiy  indicted  under  L.  O.  U  |  1631. 
who  bad  beoi  granted  separate  trial  to  jtermit 
him  to  become  witneHs  for  the  defendant  <»i 
trial,  Md  not  error.— State  t.  Ghapin,  144  P. 
1187. 

1753  (N.M.)  Refusal  of  a  motion  for  an  in- 
structed verdict  for  accused  held  proper,  where 
the  ground  for  the  motion  was  disbocuy  pointed 
dot  bnt  not  well  taken.— State  T.  SlUMm,  144 
P.  10. 

f  755!/2  {Cal.App.^  In  a  prosecution  for  aiding 
and  abetting  in  the  commission  of  statutory 
rape,  a  requested  instruction  on  the  importance 
of  the  absence  of  proof  that  the  prosecutrix 
made  complaint  of  the  aesault  immediately  after 
it  occurred,  held  properly  refused  as  an  iastruc- 
tioa  on  the  facts.— People  y.  Horn,  144  P.  641. 

Whether  there  is  corroboration  in  any  case 
where  the  law  does  not  expressly  require  It  is 
a  matter  upon  which  the  court  cannot  Instruct 
without  Tezging  closely  upon  th«  domain  of  fact 
— ^Id. 

II 768, 7M  (Idalio)  Ab  Instruction  on  the  pro- 
bative  effect  of  erwenee  of  posseaslon  of  the 

property  stolen  held  not  Tiolative  of  Rev.  Codes, 
f  7SC5,  subd.  6,  prorldiDK  that  the  court  must 
not  charge  as  to  matters  <a  fact— State  v.  Bogris, 
144  P.  789. 

18  763,  764  (Or.)  An  instruction  that  '  when 
other  corroborating  evidence  has  been  offered 
"as  in  this  case,"  it  was  for  the  jury  to  deter- 
mine the  weight  of  the  testimony  of  the  accom- 
plice was  erroneous  as  steting  that  corroborat- 
ing evidence  had  been  received. — State  v.  Bun- 
yard.  144  P.  449. 

IS  763,  764  (Wash.)  In  a  prosecution  for  libel, 
an  instruction  on  malice  and  burden  of  proof 
held  not  objectionable  as  taking  the  question  of 
malice  from  the  jury,  since  it  merely  announced 
the  rule  under  Bern,  ft  BaL  Code,  1 2425.— State 
V.  Sefrit.  144  P.  725. 

I  ^68  (Or.)  In  a  prosecution  for  obtaining,  by 
pretenoe,  signature  to  a  deed,  the  court 
propeny  iostructed  that  the  jury  should  not 
consider  any  civil  remedy  the  complaiuiog  wit- 
ness might  have  against  the  defendant.— State 
V.  Leonard,  144  P.  113. 

(G)  Neoessltr,  Reaulsltes,  nmd  Smlllcieiior 
of  iDHtrvctlona. 

$773  (Kan.)  Ajx  instruction  that  the  Jury 
might  convict  if  tbe  evidence  failed  to  raise  in 
their  minds  a  reasonable  doubt  of  defendant's 
insanity,  and  that  It  was  not  necessary  for  de- 
fendant to  prove  his  Insanity,  but  it  was  suffi- 
cient if  it  raised  a  reasonable  doubt,  was  cor- 
rect.—State  V.  Warner,  144  P.  220. 

An  Instruction,  where  the  defense  was  in- 
sanity, stating  that  the  vital  question  for  the 
jury  was  whether,  at  the  time  of  the  acta  com- 

Elained  of,  accused  knew  their  nature,  and,  if 
e  did,  whether  he  knew  tiiey  were  wrong,  held 
not  errooeoaB.—Id. 

S  778  (E^.)  Refusal  of  requested  Instructions 
that  an  attempt  to  escape  arrest  by  flight  was 
not  proof  of  guilt,  and  that  it  could  not  be  con- 
sidered as  evidence  against  accused,  kM  not 
error,  since  the  first  was  not  needed  and  the 
second  was  unsound.— State  v.  Marsee,  144  P. 
833. 

1 778  (OkLOrJLpp.)  An  Instruction  held  er- 
roneous as  depriving  defendant  of  tbe  benefit 
of  the  presumption  of  innocence. — Wood  v. 
State,  144  P.  391. 

1 780  (Or.)  A  conviction  of  larceny  on  the 
testimony  of  an  accomplice  will  be  reversed, 
where  the  trial  court  refused  an  instruction 
in  the  language  of  L.  O.  L.  |  1540,  on  the  d«- 
(TM  of  evidenoa  reantrad  to  corroborate  flu 


testimony  of  an  accomplice.— State  t.  Bnnyaid, 

1784  (OkLCr.App.)  Where  tbe  state's  pnxrf  is 
wholly  drcutnstanual,  the  court  should  instruct 
on  circumstantial  evidence—Baldwin  v.  State, 
144  P.  634. 

Instruction  given  on  the  law  of  drcumsten- 
tial  evidence  held  erroneous,  and  a  correct  in- 
struction stated  by  the  appellate  court — Id. 

I  785  (CaLApp.)  In  a  prosecution  for  rape,  a 
requested  instruction  that  the  jury  should  "scaa 
the  testimony  of  the  prosecuting  witness  care* 
fully  to  ascertain  if  she  would  be  likely  to  have 
a  design  to  warp  her  testimony  to  tbe  prejudice 
of  the  defendant"  held  objectionable  <u  being  ar- 
gumentative.—People  T.  Bom,  144  P.  641. 

1 785  (Idaho)  The  giving  of  an  instruction  on 
the  right  to  uisnsard  the  entire  testimony  of 
any  witness  testi^ing  falsely  except  as  it  be 
corroborated  held  not  error,  where  the  instruc- 
tion applied  xeneiaUj  to  w  of  tbe  witnesses, 
and  not  merely  the  aocuied.— State  v.  Bogri^ 
144  P.  789. 

1 785  (Kan.)  Refusal  of  an  instruction  that 
the  fact  that  any  witness  bad  attempted  to  induce 
another  to  swear  falsely  could  not  be  considered 
in  weighing  the  testimony  held  not  error,  where 
the  jury  could  not  have  failed  to  properly  con- 
sider such  matter.— State  v.  Marsee,  144  P.  833. 

1789  (Idaho)  An  Inatmction  on  harden  of 
inoof  and  reasonable  donbt  hM  not  oUection- 
able  as  making  it  incumbent  on  accused  to  of- 
fer snfiScient  proof  to  raise  a  reasonable  doubt 
as  to  his  guilt— State  v.  Bogris,  144  P.  789. 

1789  (OkI.Cr.App.)  An  instraction  defining 
reasonable  doubt  held  ernmcons.— Browder  t. 
State,  144  P.  188. 

S  789  (OU.Cr.AKi.)  Jjutrncdon  ^ven  on  rea- 
sonable doubt,  MW  proper.:— Duncan  v.  State, 
144  P.  629. 

S  796  (S.k.)  Under  Gomp.  Laws  1887,,  H 
1189,  the  court  need  not  inform  the  jury 
as  to  the  statutory  penalty  for  the  crime  chm^ 
ed.— State  T.  ]aiiaonri44  P.  la 

1 8 1 1  (Wash.)  In  a  prosecution  for  libel,  in- 
structions held  erroneous  as  singling  out  cer- 
tain parte  of  evidence.— State  v.  Sefrit,  144 
P.  7257 

1 813  (Or.)  Unless  actually  misleading,  an  ab- 
stract inatrucUon,  correctly  declaring  the  law. 
Is  no  ground  for  revenaL--fitate  v.  Selby,  144 

P.  657. 

1814  (Idaho)  The  giving  of  an  instruction  on 
the  evidentiary  effect  of  the  possession  of  stolen 
pn^terty  immediately  after  the  theft  h«ld  erro- 
neous where  there  was  no  evidence  that  defend- 
ant was  in  possession  at  such  time. — State  v^ 
Janks,  144  P.  779. 

{614  (Okl.Cr.App.)  Requested  instructiona 
not  applicable  to  the  case  are  properly  refnaad. 
—Duncan  v.  State,  144  P.  620. 

8  823  (N.M.)  In  a  prosecution  for  rape,  ac- 
cused cannot  complain  that  separate  instruc- 
tions defined  "carnallv  know"  and  "aboae," 
where  another  instraction  required  the  Jnnr  to 
find  both  as  a  prerequisite  to  conviction. — State 
T.  EUtaon,  144  P.  lU. 

(H)  RequestH  for  Instrvotlons. 

1 824  (Oal.App.)  Where  accused  took  tbe 
stand,  and  it  was  eUcited  on  croas-examination 
that  he  had  before  been  convicted  of  a  felony, 
the  failure  of  the  court  to  charge  that  such  evi- 
dence could  be  considered  only  tor  impeaclunent 
was  not  error,  where  accused  requested  no  nadl 
charge.— People  v.  Moran.  144  P.  152. 

1824  (Or.)  Under  L.  O.  L.  8  139,  the  court 
could  not  be  put  in  error  for  omittitu  to  charge 
on  the  presumption  of  innocence,  in  the  ab- 
sence of  a  request  to  do  lo.— State  v.  D<»uilH>e, 
144  P.  756. 

1 825  (Mont.)  Where  the  court  properly  chaf- 
ed that  rooviction  of  statat(NC7  rape  could  be 
had  npon  tlie  imcomrtMiatod  bewtimmj  of  the 
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JiroMCUtrix,  accused  cannot  complain  tbat  tbe 
ary  were  not  also  cbartod  to  weigh  her  teiti- 
mony  with  the  other  testlmmr,  where  he  m* 
^MBted  BO  nieh  cbaiia.— State  v.  TJnn*  144  P. 

I  829  (CaLApp.)  In  a  profiecQtion  for  •tato- 
tory  rape,  the  rdnual  to  instruct  that  tbe  iQi7> 
In  connection  with  the  absence  of  proof,  should 
consider  certain  medical  testimony,  held  not 
prejudicial  in  view  of  its  instmctLon  to  consid- 
er and  bfi  governed  by  the  admitted  evidence.— 
People  Y.  Horn,  144  P.  641. 

In  a  prosecution  for  statutory  rape,  refusal  of 
an  Instruction  as  to  the  weight  and  credibility 
of  testimony  of  prosecutrix  heid  not  erroneou^ 
where  the  court  fully  and  clearly  instructed 
with  respect  thereto. — Id. 

1 828  (Colo.)  In  a  prosecution  for  larceny  by 
bsLilee,  an  instrnetion,  In  substance,  tlmt  toe 
convendon  mnat  have  bem  with  intent  to  steal 
held  to  cover  a  re<iae8ted  Instrucdon  on  the 
theory  that  defendant  merely  borrowed  tiw  mon- 
ey.—Tashima  V.  People,  144  P.  200. 

1828  (Or.)  Tha  refusal  of  requested  charses 
covered  oy  those  glTen  is  not  error.— State  t. 
Selby.  144  P.  6577 

Zm.  MOTIOlfS  FOB  ITEW  TRIAL 
AND  IN  ABBEST. 

S9I8  (Okl.Cr.App.)  Act  of  the  proseonOng 
attorney  In  ezamuung  witness  on  matters  out- 
side the  issues  held  ground  for  new  triaLp- 
Baldwin  t.  State,  144  P.  634. 

S  936  (Wash.)  Where  accused  did  not  assert 
surprise  at  trial,  and  did  not  ask  for  a  postpone- 
ment, be  will  not  be  granted  a  new  trial  to  pro- 
core  evidence  which  would  have  been  obtained 
at  trial.— State  v.  Gay,  144  P.  711. 

S938  (Wash.)  Cumulative  evidence,  which 
would  not  probably  ^change  tbe  result,  Is  not 
gronnd  for  new  trial.— State  v.  Gay.  144  P.  711. 

1939  (N.M.)  A  new  trial  for  newly  discov- 
ered evidence  should  be  lefnaed,  iriiue  accused 
does  not  show  due  diligences-State  T.  Oonsales, 
144  P.  1144. 

{940  (Wash.)  Newly  discovered  testimony  as 
to  acts  of  intercourse  other  than  those  on  which 
the  state  relied  Is  not  croand  for  new  trials- 
State  T.  Gay.  144  P.  TfL 

{956  (Wash.)  Matters  occurring  In  the  pres- 
ence of  the  court,  when  made  the  basis  of  an 
application  by  accnsed  for  a  new  trial,  should 
be  shown  1^  a  stenographic  Tepott  or  state- 
ment by  the  trial  judf;e,  and  not  by  affidavits.— 
State  V.  Johnston,  144  P.  944. 

8  957  (Wash.)  Accnsed  will  not  be  granted  a 
new  trial  upon  affidavit  of  a  juror  that  be  did 
not  believe  accused  to  be  guilty,  but  eonennvd  in 
tbe  conviction  only  on  tba  theory  that  it  would 
be  for  accused's  bendlt,  to  receive  a  Ught  sen- 
tence and  begin  serving  his  tlnie.^-Stats  v.  Gay, 
144  P.  711. 

Znr.  JUDGKElfT,  SENTENCE.  AND 
7INAI.  GOKBOTliENT. 

1 994  (Or.)  Where  by  misprision  of  tbe  clerk 
no  entry  of  accused's  arraignment  was  made,  the 
record  could  be  corrected  nunc  pro  tunc  at  a 
sulwequent  term  by  an  order  based  on  affidavits. 
—State  V.  Donahue,  144  P.  75S. 

XV.  AFPEAI.  AND  EBBOB.  AND 
OEBTIOBABI. 

tA)  Form    of   Rcmedr,   Jarlsdlotlon,  »nA 
Rlarbt  of  Review. 

1 1024  (Wash.)  In  general  the  state  has  no 
right  1^  appeal  in  a  criminal  case  onless  it  is 
conferred  by  statute.— State  v.  Miller,  144  P. 

603 

Under  Rem.  &  Bal.  Code,  i  1716,  the  state 
may  appeal  from  a  judgment  dismissing  a  prose- 
cntion,  on  tbe  ground  that  after  the  filing  of  the 
remittitUT  of  toe  Supreme  Conrt,  which  revers- 


ed a  prsvloai  eoavktion,  acevied  waa  not  tried 
within  tbe  time  pxeseribod  by  sectioa  2812^14. 

(B)    Pres«mta.tioB  mmA  B«SMv«ttoii  im  ttvw- 
•*  Oowrt  of  GvonmdB  of  Review. 

I  1 039  (Idaho)  An  objection  that  the  court 
eired  in  not  excusing  the  Jury  while  consideriu| 
whether  a  witness  reaoired  an  interpreter  could 
not  be  considered  wnoi  not  presented  at  tbe 
time.— State  v.  Bogris.  144  P.  ^89. 

I  1037  (Wash.)  Misconduct  of  coonad  cannot 
be  urged  as  error,  unless  the  ttial  c<Mirt  was  re- 
quested to  instruct  the  jury  to  disregard  the 
same  and  an  exception  was  taken  to  the  court's 
refusal,  or  the  misconduct  was  such  that  no  in- 
struction would  cure  it— State  v.  Meyerkamp, 
144  P.  »42.  ■ 

I  1038  (N.BC.)  An  assignment  of  error,  pre- 
senting an  objection  to  an  instrnetion  whicb 
was  not  presented  below,  cannot  be  eonaidered. 
—State  V.  ElliBon,  144  P.  10. 

1 1038  (N3f.)  Where  accused  desires  to  ssslgn 
error  on  an  instruction,  he  must  either  tender 
a  correct  instruction  and  except  to  its  refusal, 
or  must  specifically  call  the  cpurt's  attention  to 
the  error  in  tbe  Instruction  glven^-^tate  v. 
Gonsates,  144  P.  1144. 

i  1099  (Wash.)  Alleged  improper  argument 
of  prosecuting  attorney  cannot  be  reviewed,  in 
tbe  absence  of  exceptions  taken  thereto  at  tiie 
trial.— State  v.  Conroy,  144  P.  538. 

1  1064  (N.M.)  An  objection  to  an  instruction 
wul  not  be  eoosidered  when  not  carried  into  the 
motion  tor  new  trial— SUte  v.  Ellleonr  144  P. 
10. 

(O)  Proeeedinow   for  Tranefer  of  Onwsey 
and  Bireet  Thereof. 

S  1069  (OkLCrApp.)  An  appeal  not  taken  in 
a  mlsdenwanor  case  witiiin  uie  time  preaeribed 
by  Bev.  Laws  1010.  |  0001,  iriU  be  diamissed. 

— Krivanek  v.  State.  144  P.  188. 
1 1070  (WashO  Notwithstanding  Bem.  ft  Bal. 

Code.  H  2188,  2201,  2206.  as  to  enforcing  judg- 
ments tor  fines,  a  criminal  action  in  which  de- 
fendant was  sentenced  to  pay  a  fine,  and  all 
proceedings  under  the  judgment,  abated  on  dfr- 
feadant's  death  pending  an  appeal.— State  v. 
Furth,  144  P.  907. 

A  criminal  case  will  not  be  retained  to  de- 
termine tbe  question  of  costs,  where  the  ac- 
tion itself  has  abated.— Id. 

Rem.  &  Bal.  Code,  |  174S,  as  to  death  of  party 
after  filing  judgment  not  affecting  appeal,  held 
to  refer  to  cml  and  not  to  criminal  actions. — Id. 

§  1083  (Or.)  A  conviction  of  a  felony  by  a 
federal  District  Court,  affirmed  by  the  Circuit 
Court  of  Appeals,  continues  in  force,  notwith- 
standing a  writ  of  certiorari  from  the  United 
States  Supreme  Court,  until  reversed.— Ex  parte 
Cohen,  144  P.  79. 

(D)  Record  and  Proeeedlnars  Kot  Im  ilee- 
ord. 

1 1086  (Colo.)  Where  tiie  record  contains  no 
objection  or  exception  covering  an  a^gnaicnt 
of  error  relating  to  an  instruction,  tbe  court 
cannot  consider  the  instructioa. — Tashima  v. 
People,  144  P.  200. 

{1119  (C^lo.)  Where  no  objection  or  excep- 
tion Is  made  to  tbe  argument  of  counsel,  and 
the  re<wrd  does  not  show  the  exact  language  of 
the  attorney  or  in  what  connection  it  was  used, 
an  asaignment  of  error  thereon  will  not  be  con- 
sldered.— Tashima  v.  People,  144  P.  200. 

fOl  Review. 

5M34  (Or.)  An  order  denying  new  trial,  not 
ng  appealable,  cannot  be  reviewed  on  appeal. 
-State  V.  Leonard,  144  P.  118. 

f  1144  (Or.)  After  a  trial  of  a  cause  without 
objection  of  any  kind  that  it  was  improperly 
continued,  It  will  be  presumed  on  appeal  that  a 
proper  riiowinff  was  made,  or  that  defiant 
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consoitod  to  such  pos^WMmcmt— Stat*  t.  Chap- 
in,  144  P.  1187. 

S  1 153  (Wash.)  Error  eaiuiot  be  predicated  on 
the  scope  of  cross-ezaminatlon  allowed  by  the 
trial  court  in  tbe  exercise  of  its  discretion,  un- 
less the  discretion  has  been  clearly  abused. — 
State  T.  Ueyerkamp,  144  P.*  942. 

I  1 1.56  (OkI.Cr.App.)  A  ruling  on  a  motion  for 
new  trial  wilt  not  be  disturbed  in  the  absence 
of  a  clear  abuse  of  discretion.— Collins  v.  State, 
144  P.  808. 

8  M59  <Cal.App.)  Where  tbe  stories  of  prose- 
cutrix, a  child  of  11  years,  and  her  youogei 
brother,  contained  some  discrepancies  and  weak- 
nesses, It  was  for  the  jury  to  decide  whether 
they  were  sufficient  to  impeach  proaecutrix's  dec- 
laration that  such  third  person,  aided  by  defend- 
ant, committed  statutory  rape  on  her  person. — 
People  v.  Horn,  144  P.  641. 

S  1 1 59  (Colo.)  A  finding  of  tbe  Jury  on  eon- 
flicting  evidence  cannot  be  disturbed.— Taahioia 
V.  People.  144  P.  200. 

I  1159  (N.M.)  A  verdict  of  guil^  will  not  be 
disturbed  wh«n  supported  by  substantial  evi- 
dence.— State  t.  Gbnaales,  144  P.  1144. 

SII59  (Okl.Cr.App.)  Where  the  evidence  is 
such  that  a  legitimate  deduction  of  guilt  can  be 
drawn  thertfrom,  a  conviction  will  not  be  re- 
versed M  contrary  to  the  weight  of  the  evi- 
dence.—Etter  T.  State,  144  P.  660. 

8  1(50  (Okl.Cr^pp.)  A  convicUon  will  Aot  be 
disturbed  when  supported  by  evidence,  unless 
xthe  record  discloBes  fundamental  error  calculat- 
ed to  deprive  defendant  of  substantial  rights. — 
Scribner  v.  State,  144  P.  626. 

{  1 160  (Cal.App.)  The  finding  of  the  trial 
court  upon  the  defendant's  affidavits,  testimony, 
etc.,  that  a  juror  whose  miscoodqct  was  alleged 
as  a  ground  for  a  new  trial  bad  not  been  guilty 
of  aadt  misconduct,  was  conclucdve  on  apmeJ. — 
People  T.  Horn.  144  P.  641. 

1 1160  40kl.Cr.Anp.)  Where  the  state's  wit- 
nesses fall  to  testify  to  facts  necessary  to  es- 
tablish tbe  crime,  it  cannot  be  said,  as  a  mat- 
ter of  law,  that  the  court  and  jury  were  satis- 
fied of  defendant's  guilt  beyond  a  reasonable 
doubt.— Bryan  v.  State,  144  P.  892. 

$  f  166  (Wash.)  The  denial  of  a  change  of 
venue  in  a  criminal  case  because  the  trial  judge 
was  to  be  called  as  a  witness  therein,  on  ^e 
ground  that  it  did  not  show  what  testimony  he 
would  be  called  upon  to  give,  held  harmless, 
where  such  testimony  was,  at  the  trial,  held 
immaterial.— State  v.  Sefrit,  144  P.  725. 

■  f  11661/2  (Wash.)  Accused,  having  received  a 
fair  trial,  cannot  complain  that  the  county  clerk 
made  up  tbe  jury  list  from  sources  of  informa- 
tion not  enumerated  by  8  Rem.  &  Bal.  Code,  § 
94^,  for  a  substantial  compliance  is  anfficient, 
particularly  in  view  of  section  94— 1.— State  v. 
Hholeder,  144  P.  914. 

S  1 1 67  (Idaho)  That  an  information  charging 
three  persons  with  receiving  stolen  property 
foiled  to  state  whether  the  receiving  was  joint 
or  several,  held  not  prejudicial  as  to  a  defend- 
ant whe  had  a  separate  trial.— State  t.  Janfcs, 
144  P.  779. 

S  1169  (Kan.)  Where  the  sole  defense  relied 
on  was  insanity,  any  error  as  to  allowing  in- 
quiry concerning  defendant's  reputation  after 
the  commission  of  tbe  crime  is  notgronnd  for 
reversal.— State  v,  Warner,  144  P.  220. 

8  f  169  (Kan.)  Admission  In  evidence  of  un- 
identified bottle  of  whislty  held  harmless,  where 
the  proof  was  overwhelming  that  great  quanti- 
ties of  intoxicating  liquor  were  round  on  de- 
fendant's premises. — State  v.  Jones,  144  P. 
234. 

S  1 1 69  (Wash.)  In  a  prosecutlcm  for  statntory 
rape,  the  admission  of  evidence  of  complaints  by 
the  prosecutrix  hcid  harmless,  where  the  jury 
were  told  to  disregard  them^— State  T.  Gay,  144 
P.  711,  ^' 


I  f  170  (Wash.)  Th«  erroneons  ezchuUm  of 
evidence  is  harmless,  where  it  was  subaeqantly 
admitted.-^tate  t.  Gay,  144  P.  711. 

In  a -prosecution  f6r  statntoiy  rape,  where  the 
witness  to  admissions  by  the  ddendant,  when  be 
was  examined  by  the  prosecuting  attorney  prior 
to  trial,  testified  as  to  bis  extreme  nervousness, 
exdusion  of  evidence  that  accused  was  subject 
to  nerronsnesa  when  questioned  held  not  reversi- 
ble error. — Id. 

§1172  (Golo.)  In  a  prc»ecntion  for  larceny 
by  bailee,  the  withdrawal  of  the  issae  of  com- 
mon-law larceny  is  not  prejudicial  to  defend- 
ant—Tashima  V.  People,  144  P.  200. 

{1172  (N.M.)  Accused  could  not  complain  on 
appeal  of  an  instruction  on  reasonable  doubt, 
authorizing  his  acquittal  on  doubts  raised  other- 
wise than  by  tbe  evidence. — State  v.  Ellison, 
144  P.  10. 

8  1172  (Okl.Cr.App.)  An  inatmction  on  rea- 
sonable doubt  held  harmless,  where  the  evidence 
conclusively  showed  defendanfe  guilt.— Scrib- 
ner  v.  State,  144  P.  626. 

§  f  1 72  (Okl.Cr.App.)  An  instruction  which 
states  a  rule  of  law  more  favorable  to  accused 
than  he  was  entitled  to  receive  will  not  require 
a  reversal,  where  free  from  fundamental  error. 
—Duncan  v.  State,  144  P.  629. 

8  1172  (Okl.Cr.App.)  Instructions  limiting  the 
time  within  which  tbe  state  was  required  to  es- 
tablish larceny  of  cattle  from  July  1,  1911,  to 
Noranber  8,  1912,  Md  not  prejudicial,  since 
they  were  more  fitvorable  b»  accused  than  he 
was  entitled  to  receive.— GoUins  T.  State,  144 
P.  806. 

1 1 172  (Or.)  In  a  prosecution  for  assanlt  with 
a  dangerous  weapon,  where  accused  asserted 

that  he  acted  in  self-defense,  the  giving  of  a 
correct  abstract  instruction  on  the  right  of  a 
person  to  take  the  life  of  his  assailant  in  setf- 
defense  is  harmless.— State  v.  Selby,  144  P.  657. 

f  1 178  (N.M.)  Asdgnmenta  of  error  not  ar- 
gued wiU.  not  be  CTOsidered.— State  v.  EUison. 
144  P.  10. 

(H)  DetvnnlMtIm  DIspiMinoa  mt 

8  i  182  (Cal.Anp.)  A  conviction  will  be  affirm- 
ed where  defendant  fails  to  prosecute  his  appeal 
after  filing  the  transcript— People  v.  Galli,  144 
P.  973. 

8  1182  (OkLCrJLpp.)  Where  no  briefs  have 
been  filed,  and  no  appearance  made  by  plaintiff 
In  error,  and  die  evidence  supports  the  informa- 
tion, and  no  evidence  was  offered  for  defendant, 
the  conviction  will  be  affirmed.— Macready  t. 
State,  144  P.  629. 

8  ti86  (Or.)  Under  L.  O.  K  f  1626,  a  judg- 
ment can  be  reversed  only  for  error  that  is 

Jrejudicial  to  the  defendant — State  v.  Leonard, 
44  P.  113. 

8  M86  (Or.)  Under  L.  O.  L.  8  1626,  a  con- 
viction cannot  be  reversed  for  tedinlcal  or  non- 
prejudicial errors.- State  t.  Selby,  144  P.  687. 

81192  (Kan.)  Where  a  verdict  of  guilty  is 
rendered  without  material  error,  but  on  motion 
for  new  trial  competent  evidence  of  misconduct 
of  the  jury  is  rejected,  the  cause  will  be  remand- 
ed with  directions  that  the  proceeding  shall  be 
resumed  at  the  point  where  tbe  error  was 
committed.— State  v.  Warner,  144  P.  220. 

§1193  (Kan.)  Where  a  judgment  of  convic- 
tion is  affirmed  and  a  mandate  issued  for  exe- 
cution of  the  writ,  the  Supreme  Court  has  ex- 
clusive jurisdiction  of  the  custody  of  defendant 
until  the  mandate  is  fully  executed.— State  t. 
Callahan.  144  P.  188. 

xvn.  ptnnsHMEKT  and  prevek- 
TIOV  OF  obuce. 

1 1206  (Okl.Cr.App.)  Where  Bev.  Laws  1910, 
8  2667,  fixing  tbe  punishment  for  larceny  of  cat- 
tle at  a  minimum  of  one  year  and  a  maximum 
of  ten  years  was  amended  by  Act  March  3, 1911 
OJwn  181&-U,.&  88),  M  w  to  flx  the  pmish- 
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ment  at  a  minimum  of  two  years  and  a  mftxi- 
mum  of  seven  years,  the  adoption  of  the  Code 
(Act  March  22,  1913  [Laws  1913,  c.  751)  did 
not  revive  the  puniehment  in  apetton  2867. — 
Oolliiis  V.  State,  144  P.  806. 
J  1218  (Kan.)  Under  Oen.  SL  1909,  }  6828 
(Cod«  Cr.  Proc.  {  260),  where  a  defendant  was 
sentenced  for  barglary  and  larceny  committed  in 
connection  with  burglary,  and  it  was  not  stated 
that  the  impriBonmeat  for  larceny  ahoold  com- 
mence at  the  end  of  the  term  for  bur^rr.  the 
two  tvrms  ran  concurrently.— Ez  parte  wem- 
aen.  144  P.  1018. 

The  phrase  "in  addition  to"  as  used  in  section 
72  of  the  Crimes  Act,  does  not  serve  to  amalga- 
mate  the  two  offenses  into  a  single  terra,  nor 
does  it  relate  to  the  beginning  and  ending  of 
tiw  turns  of  impciaonment— Id. 

CROSS-EXAMINATIOtl. 

See  mtneaan.  U  26ft-287. 

CURTESY. 

See  Descent  and  Distrlbntion. 

CUSTODY. 

Sm  Parent  and  Child.  |  2. 

CUSTOMS  AND  USAGES. 

See  Insurance,  }  755;  Landlord  and  Tenant, 

DAMAGES. 

See  Appeal  and  Error,  S  263;  Brokers,  |  11; 
Chattel  Mortgages,  S  176;  Eminent  DoiDaln 
is  71-150;  Fraud,  i  65;  Husband  and  Wife, 
I  849;  Injunction,  i  187;  Judgment,  I  266; 
Municipal  Corporations,  H  883,  385;  New 
Trial,  H  75.  76. 

TI.  MEASUBE  OF  DASCAOES. 

(O)  BreMk  •<  OMrtnet 

I  120  (Wash.)  Where  a  contractoT  faOed  to 
famish  material  for  the  construction  of  a  build- 
ing, the  owner's  measure  of  damages  for  loss  of 
rent  during  the  time  be  was  delayed  is  the  rea- 
sonable rental  value  at  thepremleea  tor  tiiat 
time.— Bavaria  Inr.  Co.  v.  Washington  Brick, 
Lime  ft  Sewer  Piite  Co.,  144  P.  68. 

VH.  IN  ADEQUATE   AHD  EXOE8STVE 
DAMAGES. 

1 131  (Wash.)  Verdict  for  $2,600  for  Injnriea 
to  person  stnudE  by  automobile  AeM  not  to  show 
panioo  and  preji^ce,  though  plaintiff  was  an 
old  man.'wfaoH  years  of  activib  mi^t  be  few^ 
Cloherty  v.  Griffiths,  144  P.  912. 

}  132  (Okl.)  A  recovery  of  $16J!00  for  perma- 
nent injuries,  which  required  plaintiff  to  use 
crutches  in  order  to  walk,  Jield  not  exeessive.— 
St  Louis  &  S.  F.  R.  Co.  v.  Brown,  144  P.  1075. 

§  140  (Wash.)  In  an  action  against  a  contrac- 
tor for  damages  for  furnishing  defective  ma- 
terials, an  award  of  S500  held  not  excesslTe. — 
Bavana  Inv.  Go.  v.  Washington  Brick,  Lime  ft 
Sewer  Pipe  Ca.  144  P.  68. 

Vm.  PXiEASIKG,  EVIDEKOB,  AND 
ASSESSBIENT. 

(B)  BviOvne*. 

1 182  (Or.)  Where  plaintiff's  eonnnl  inten- 
tionally pursued  a  witness  on  recross-ezamina- 
tion  until  he  obtained  an  answer  that  defend- 
ant carried  employer's  Jiabinty  Insnrance,  the 
admission  of  tlie  evidence  over  objection  was 
error.— Cameron  v,  Padfie  Lime  ft  Gypsum  Cc, 
144  P.  446. 

S  189  (Wash.)  In  an  action  against  a  con- 
tractor for  damages  for  delay  In  Uie  oomi^Mion 
of  a  building,  held  tiiat,  nnder  the  evUence,  the 
reasonable  rental  value  of  the  property  was 


fl,000  a  month.r^Bavazia  Inv.  Co.  v.  Washing- 
ton Brick,  Lime  ft  Sewer  Pipe  Co^  144  P.  68. 

DEAD  BODIES. 

See  Cemeteries,  i  14. 

8  6  (Wash.)  Contract  by  defendant  with  A. 
and  others,  emptying  them  to  bring  the  body 
of  E.,  who  had  died  at  an  almost  inaccessible 
place,  to  B.,  where  defendant  took  charge  of  it 
and  employed  an  undertaker  to  bury  it,  h^d 
to  have  been  made  on  his  own  responsibility 
and  not  on  behatC  of  El'a  estate.— Anderson  v. 
Koen.  144  P.  86. 

DEATH. 

See  Bridges,  8  46;  Criminal  Law,  f  1070;  In- 
dlans,  S  16;  Jury,  I  136 ;  Master  and  Serv- 
ant, S  278;  Pleading,  8  193;  Railroads,  8 
324. 

n.  AGTIOKS  FOB  OAU8INO  DEATH. 

(A)  RtKbt  of  Action  bbA  Defens«M. 

(i  7  (Or.)  An  action  under  Employers'  Lia- 
ity  Act,  §  4,  for  the  death  of  an  employe, 
takes  the  place  of  a  suryival  action  by  an  ad- 
ministrator under  L.  O.  L.  }  380,  and  eerves 
practically  the  same  purpose.— McClaugherty  v. 
Bogue  River  Electric  Co.,  144  P.  569. 

8  8  (CoIo.App.)  Where  the  giet  of  an  action  by 
parents  for  the  death  of  a  child  Is  the  n^ngrait 
failure  to  furnish  props  in  a  mine,  the  abtion 
must  be  held  to  come  within  the  (joal  Miniiig 
Act,  rather  than  the  General  Damage  Act,  as 
the  former  act  is  the  only  act  which  sj^eciricallj' 
gives  a  right  of  action  for  negligence  in  faUitig 
to  fumisli  propi^— Bocky  Monntain-Fuel  Ok  v. 
Kovaiea,  144  P/88S. 

8  9  (Op.)  Employers'  Liability  Act  IfllO,  S  4, 
removes  the  limitation  of  recoyery  In  an  *c- 
tion  for  death  of  a  servant,  brought  under  such 
ac^  prescribed  in  cases  ox  wrongful  death  hs 
U  O.  L.  8  38a— Cameron  v.  Pacifiti  I^me  ft 
Oypsum  Co.,  144  P.  440. 

83i  (Coio.App.)  Under  the  Goal  Mining  Act^ 
providing  that  a  right  of  action  shall  accrue  to 
the  widow  and  ihe  lineal  heirs,  of  the  person 
whose  life  Is  lost,  a  father  and  mother  come 
within  the  term  "lineal  heirs,"  in  view  of  sec- 
tion 7040.  Rev.  St.  1008,  and  General  Damage 
Act. — Rocky  Mountain  Fuel  Co.  v.  Kovaics,  144 
P.  868. 

(D)  PlemdlnK  aad  Bhrldenoe. 

8  57  (Or.)  In  an  action  against  a  county  for 
the  death  of  a  child  hurt  on  a  defective  bridge, 
where  it  was  the  theory  of  the  county  that  the 
contributory  negligence  of  the  child*s  parents 
was  under  the  pleadings  an  element,  the  exclu- 
sion of  evidence  offered  on  the  theory  tbtW  the 
unoanitary  condition  of  the  child's  home  wan 
an  intervening  eanse  held  proper. — Oigotix  v. 
Yamhill  Coonty,  144  P.  437. 

8  60  (Or.)  In  an  action  nnder  Employers*  Lia- 
bility Act,  8  4,  for  the  death  of  plaintiff's  son, 
evidence  as  to  the  drinking  habits  of  plaintiff 
was  properly  excluded.— McClan^urty  v.  Bogue 
River  Electric  Co.,  144  P.  669. 

(fl!)  DaraaKCM,  Forfeltare.  or  Fine, 

8  95  (Or.)  The  "actual  lews,"  within  Employ- 
ers' IJability  Act,  8  4,  for  which  the  father  of  a 
deceased  employ^  can  recover,  is  the  net 
amount  which  the  deceased  would  probably  have 
saved  durins  the  residue  of  bis  life,  had  Le  sur- 
vived, considering  his  age,  health,  and  habits, 
as  uiey  affected  his  earning  capacity.— Mc- 
Glaugerty  v.  Rogue  River  Electric  Co.,  144 

DEBTOR  AND  CREDITOR. 

See  Bankmpt<7;  Fraodnlent  Oonveyancea. 
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DECEIT. 
DECLARATION. 


See  Pleadlnt. 

DECLARATIONS. 

See  Grlminal  Law,  ||  412-421. 

DEDICATION. 

See  PleadiDg,  8  9. 

I.  NATT7BE  AMB  BEQUISITES. 

S  I  (Colo.App.)  A  common-law  dedication  vp- 
eratee  by  way  of  estoppel  and  not  by  grant- 
Town  of  Center  t.  CoUier,  144  P.  1123. 

{  16  (Ean.)  Where  a  road  waa  eetablished  as 
a  conol?  road  bj  viewers  In  the  preeenee  of  the 
then  owner  of  the  land,  and  nnce  1886  has 
been  traveled  as  a  public  highway,  it  constitut- 
ed a  dedication  and  an  acceptance  and  user  by 
the  public— Kansas  Oity  v.  Burke,  144  P.  193. 

1 16  (Or.)  Ckmveyance  of  land  for  cemetery 
parpoaes  to  trustees  and  actual  occnpation  of 
the  ground  for  that  purpose  held  a  dedication 
of  the  same  for  use  as  a  graveyard  by  acts  in 
pais.— Bitney  t.  Grim,  144  P.  490. 

825  (Colo.App.)  An  unacknowledged  plat  of 
a  town  addition  Is  invalid  as  a  statutory  dedi- 
cation.—Town  of  Center  t.  Collier,  144  P.  1123. 

1 29  (Oolo.App.)  While  an  offer  of  dedication 
may  not  be  withdrawn,  at  the  dedicator's  pleas- 
ure, the  public  may  lose  its  right  to  accept  the 
offerz-Ibwn  of  Center  v.  Collier,  144  P.  1123. 

831  (CoUkApp.)  a  commoD-Ia'w  dedication 
must  be  accepted.— Town  of  Center  r.  Ct^er, 
144  P.  1128. 

1 38  (Or.)  Where  land  is  dedicated  to  ceme- 
tery purposes  and  has  been  need  for  that  pur- 

Sose,  the  land  is  subject  to  such  use,  and  the 
edicatlon  cannot  be  avoided  so  long  aa  bodies 
remain  buried  thereln.-^Bitne7  v.  Grim,  144  P, 
400. 

8  39  (Colo.App.)  A  town  Xetd  estopped  by 
inacdoo  to  claim  a  completed  common>Iaw  dedi- 
cation of  land  for  a  street  of  wbich  defendant 
had  been  In  nndismited  possession  for  more 
than  seven  years,— Town  of  Center  v.  Collier, 
144  P.  1123. 

XL  OPEBATIOK  Aim  EFFECT. 

851  (Idaho)  Where  land  la  by  parol  agree- 
ment dedicated  for  a  street  and  the  public  ac- 
cepts the  portion  wbich  ia  in  a  condition  to  be 
traveled,  tiie  dedication  uplies  only  to  the  por- 
tion BO  accepted  and  usedi— l^essen  v.  City  ot 
Lewiston,  144  P.  648. 

S  57  (Wash.)  One  dedicating  land  for  a  street 
impliedly  grants  the  right  to  grade  the  street 
SO  aa  to  make  it  uaalile.— Schuss  v.  City  of  Che- 
halls,  144  P.  916. 

8  63  (Or.)  A  manlcipal  corporation  is  not 
bound  to  open  a  dedicated  street  until  its  use  is 
deemed  necessary  b;  the  common  council.— Bar- 
ton T.  City  of  Portland,  144  P.  1146. 


DEEDS. 


See 


61;  Forgery,  I  4;  fraud,  8  62;  Husband  and 
Wife,  i  6:  Indiani^  |  15;  Uortmo;  Taza- 
tton,  If  745-702. 


8 19  <ObLAppJ  Dead  In  oonsldeTatlai  aC 
agreement  to  make  certain  payments  and  can 
for  the  grantor  for  life  held  sopported  by  con- 
sideration, though  the  grantor  died  soon  after* 
wards  and  reeelved  benefits  small  in  compari- 
son with  the  value  of  the  ptmerty. — Sjlverw  v, 
Alexander,  144  P.  803. 

(D)  Form   and   Comtemta   of  Iastr«ni«nts. 

§  38  (Or.)  Description  of  land  in  a  deed  hM 
not  fatally  defective  for  nncertainty.— Bitncgr  v. 
Grim.  144  P.  490. 

(D)  Dcllverr. 

8  54  (OkL.)  A  deed  alsaed  and  acknowledged, 
but  not  delivered,  is  ineffectlTe  as  a  cDnveyanoe. 
— HcGuan  v.  Gordoa,  144  P.  348;  Danid  t. 

John  P.  London  Co.,  Id.  696. 

8  56  (Okl.)  A  deed  executed  and  retained  by 
the  grantors  for  nearly  eight  years,  when  it 
was  produced  to  aid  a  scrivener  in  deecribins  a 
part  of  the  same  land  in  anotlier  deed,  did  not 
transfer  title,  though  the  scrivener  inadvertent- 
ly retained  and  delivered  it  to  the  register  of 
deeds,  where  it  was  found  by  the  grantee's 
widow  and  caused  to  be  recorded  vitnont  tlie 
grantors*  knowledge ;  there  being  no  effective 
delivery.— McCuan  v.  Gordon,  lU  P.  84a 

8  66  (Or.)  The  question  of  delivery  of  a  deed 
is  always  a  question  qf  fact  for  the  jnry  where 
there  is  a  conflict  in  tin  evidence.— State  t. 
Leonard,  144  P.  681. 

878  (Okl.)  Where  cancellation  of  a  deed  is 
a;ought  because  not  joined  in  J>y  the  husband, 
ezecQtiim  and  acknowledginent  thereof  by  the 
wife  being  admitted,  its  vtUidi^  is  for  tlie  court. 
—Wesley  v.  Diazoond,  144  P.  104L 

IV.  PLEAOIMO  AND  EVIDENCE. 

8208  (Ean.)  Evidence  Jkeld  to  susUin  a 
findihg  that  fbere  waa  a  valid  dallvery  of  deeds 
to  the  grantees.— Boss  v.  Perkins,  144  P.  1004. 

8208  (Utah)  Evidence  Md  to  show  th«  d*- 
livery  <mE  a  deed  by  a  father  to  hla  danghtar.— 
Woolley  V.  Taylor,  144  P.  1094. 

8210  (Or.)  Evidence  held  to  ahow  that  a 
'gtautee  was  to  afford  support  for  her  feeble  old 
grandfather,  the  grantor,  and  her  paralytic 
mother,  in  consideration  of  the  eonv^anee. — 
Houstoik  T.  Grelner.  144  P.  183. 

82tl  (CaLApp.)  In  acclon  to  set  aside  deed, 
finding  of  mentsl  capacity  heU  sustained  by  Hm 
evidence.— Sllveria  v.  Alexander,  144  P.  S08. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  St  100-160. 

DELIVERY. 

See  Deed*.  88  M-«6,  208;  Forgery,  8  4;  Oifta, 
88 11,  lb,  49. 

DEMAND. 

See  E^eeutora  and  Adminiatraton,  |  224. 

DEMURRER. 

See  Pleading,  88  lOS,  207. 

DEPOSITIONS. 

J 88  (Or.)  Under  U  O.  L.  88  407,  408,  a  dep- 
tion  that  the  witness,  a  civil  engineer,  had 
verified  the  measurements  of  land  and  made  a 
map,  was  admiaalble,  over  objectiona  that  Us 
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DIVORCE. 

See  Ajipeal  and  Error,  S  01 ;  Contractv.  <  111; 
Husband  and  Wife,  S  48 ;  Insurance,  i  585. 

H.  OROT72CDS. 

S34  (Waah.)  In  a  suit  for  divorce,  finding 
of  incompatibility,  refusal  of  the  parties  to 
live  togetber  as  husband  and  wife,  and  that  it 
would  be  conducive  to  no  good  to  compel  them 
to  looser  recognize  the  marriage  held  inauffi- 
cient  to  snstain  a  decree  of  divorce.— Tamer  t. 
Turner.  144  P.  680. 

IV.  jmUSDIOnOlf.  PBOOBBDDfOB, 
AND  BEUEF. 
<A)  Jttrtadiotlont  Tanve*  wnd  IilmltMIom*. 

§  86  (Colo.)  In  divorce,  defendant,  by  filing  a 
motion  supported  by  affidavit  that  her  residence 
was  in  a  different  county  from  that  in  which 
the  action  wu  bwcltuted,  was  entitled  to  a 
changa.  of  venue. — O'Rourke  v.  O'Rourke,  144 

pTsso. 

Where  defendant  went  to  trial  without  objec- 
tion, notwithstanding  the  overruling  of  ber  mo> 
tlon  for  change  of  venue,  this  action  reinvested 
the  court  with  jurlsdictton  and  waived  her 
right  to  m  change.— Id. 

(C)  Pleadlns. 

8  97  (Colo.)  Under  MiHs*  Ann.  Code,  {  69^ 
declaring  that  a  defendant  may  set  up  by  an- 
swer as  many  defenses  and  counterclaims  as  he 
may  have,  the  defendant  in  an  action  for  di- 
vorce may  file  a  general  denial  and  also  plead 
condonatiDn.— O'Bourte  T.  O'Bonrke,  144  P. 
880. 

(F>  Jadpacat  or  Daerea. 

1 1 65  (Or.)  Where  a  motion  to  set  aside  a 

divorce  decree  was  not  filed  within  a  year  and 
it  was  not  shown  that  the  irregularities  alleged 
Were  not  known  to  the  state  authorities  at  or 
before  the  time  they  occurred,  the  proceeding 
was  not  sustainable  under  Ii.  O.  Ii.  I  103.— 
Orr  V.  Orr,  144  P.  753. 

Where  an  application  to  vacate  a  divorce 
decree  was  by  motion  without  pleadings  or 
summons,  it  could  not  be  suatained  ift  an  orig- 
inal suit  under  L.  O.  L.  fi  390,  to  impeach  the 
decree  for  causes  specified  therein^— Id. 

<Q)  Appeal. 

i  175  (Or.)  When  tiwte  wai  jariedlction  of 
the  parties  and  subject-matter  in  a  divorce  salt, 
the  exclusive  remedy  for  irregularities,  con- 
sisting of  alleged  collusion  and  improper  tak- 
ing of  evidence  and  bearing,  was  by  appeal 
vWxln  six  montha  under  li.  O.  L.  SI  648,  550. 
-Orr  V.  Orr,  144  P.  763. 

I  177  (Or.)  An  order  denying  a  motion  to 
vacate  a  divorce  decree  filed  after  the  time  pre- 
scribed by  statute  for  such  motions  is  not  ap- 
pealable.—Orr  V.  Orr,  144  P.  753. 

i  184  (Colo.)  Rev.  St.  1908,  {  2123,  requir- 
ing writs  of  error  to  review  decrees  of  divorce 
to  be  sued  out  within  six  months,  held  not  re- 
pealed by  Laws  1911,  pp.  11, 12.  18,  »  6,  8,  25. 
—Harrington  v.  Harrington,  144  P.  20. 

Failure  to  sue  out  wHt  within  six  months,  as 
reouired  by  Rev.  St.  1908,  S  2123,  held  not 
waived  by  defendant  iu  error  by  filing  a  pedtioo 
to  remand  the  cause  from  the  Court  of  Appeals 
to  the  Supreme  Court. — Id, 

Where  judgment  in  divorce  action  was  ren- 
dered December  6,  1910,  but  entry  was  sus- 
pended for  ten  duys,  held  that  formal  entry  of 
record  on  May  1,  1911,  related  back  to  the  date 
of  the  actual  rendition  of  the  judgment,  which 
became  effective  at  the  expiration  of  the  ten 
days. — Id, 

§  184  (Colo.)  A  general  denial  in  a  divorce 
held  not  to  include  a  plea  of  condonation,  and 
the  instructions  and  evidence  not  being  in  the 
record  on  appeal,  it  cannot  be  presumed  that 
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under  the  gmeral  denial  plaintiff  bad  the  boie- 
fit  of  her  plea  of  condonation.— O'Bonriw  t. 
O'Rourke,  »4  P.  890. 

DOCTORS. 

See  Physicians  and  Snrgeou. 

DOCUMENTS. 

See  Criminal  Law,  H  429,  444. 

DOGS. 

See  Animals,  |  2. 

DOMICILE. 

See  Venne,  |  20. 

DOWER. 

I.  HATtTRE  AND  REQUISITES. 

i  17  (Or.)  Under  L.  O.  L.  |  7286,  a  widow 
has  DO  dower  in  a  partnersbip  Interest  in  lands- 
held  in  the  name  of  the  surviving  partner.— 
Hadley  v.  Hadley,  144  P.  80. 

n.  INCHOATE  INTEREST. 
(B)  Ba.T,  Release,  or  Forfleltwra. 

§  49  (MontJ  A  "conveyance,**  as  used  in  Rev. 
Codes,  {  3708,  relating  to  dower,  means  a  con- 
veyance effective  to  transfer  title  when  made, 
and  an  option  contract  is  not  a  conveyance 
which  will  bar  dower,  when  the  cmtion  is  not 
exercised  until  after  the  husband's  deatii.— Tyler 
v.  Tyler,  144  P.  1090. 

Cnder  Rev.  Codes,  S|  4596,  4699,  tn«viding 
that  a  grant,  or  a  grant  In  escrow,  does  not 
vest  the  interest  transferred  until  delivery  of 
the  instrument,  an  optlwt  contract  accompanied 
by  a  deed  tn  eacrow  does  not  bar  dower,  wber» 
the  hnsband  died  before  delivery  of  the  deed  by 
the  depositary.- Id, 

Under  Rev.  Codes,  |  4699,  the  delivery  of  a 
deed  in  eacrow  after  the  gtajitor'a  death  will 
not  relate  to  the  data  ot  Ita  ezeentiw,  so  as  txK 
defeat  the  widow's  dower^Id. 

DRAINS. 

See  Eminent  Domain,  |i  31,  65,  71;  Mandamus^ 
S  151. 

I.  ESTABLZaHMENT  AND  KAUT- 

TAIMANOS. 

S  14  (Wash.)  Proceedings  for  the  establisb- 
ment  of  a  drainage  district  held  not  invalid  be- 
cause the  resolution  of  the  drainage  commis- 
sioners did  not  specifically  provide  for  Uie  con- 
demnation of  an  outlet  witbont  the  boundaries 
of  the  district.— Stnte  v.  Superior  Court  tor 
Spokane  County,  144  P.  708. 

§28  (Wash.)  Under  Rem.  A  Bal,  Code,  i 
4145,  as  amended  by  Laws  1913,  p.  264,  it  Is 
only  necessary  that  the  plans  and  sj>ecifications- 
attached  to  a  petition  should  be  sufficiently  defi- 
nite to  enable  the  commissioners,  on  adoption, 
to  contract  tor  the  construction  of  the  improve- 
ment without  cbange.--State  v.  Superior  Court 
for  Spokane  County,  144  P.  70S. 

i  34  (Kan.)  That  a  drainage  district  board 
has  procured  a  survey  and  report  of  the  entire 
system  of  levees,  the  cost  of  which  would  ex- 
ceed the  limit  preacril>ed  by  the  drainage  act 
of  1905,  does  not  preclude  the  subsequent  con- 
struction of  a  portion  of  such  system,  the  cost 
of  which  falls  below  tho  statutory  limit. — ^Atchi- 
Eon,  T.  &  S.  F.  Ry.  Co.  v.  Boani  ot  Com'rs 
of  Montgomery  County,  144  P.  200. 

§  40  (Kan.)  Under  the  drainage  act  of  1905, 
the  boards  of  drainage  districts  and  not  the 
courts,  should  determine  the  steps  necessary  to 
prevent  a  recurrence  of  calamities  previouaiy 
suffered  Erom  floods.— Atchison*  T.  4t  &  F.  Ry. 
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C(K  V.  Board  of  Ow^n  of  Montgomety  Coontj, 

144  P.  209. 

Under  the  drainage  act  of  1906,  where  a  piop- 
erty  owner  desires  to  resort  to  the  courts  be- 
cause DO  benefits  will  accrue  to  his  propert7 
which  is  taxed  for  a  levee,  because  the  assess- 
ment is  excessive  and  because  it  includes  prop- 
erty not  liable,  he  must  institute  proceedings 
within  30  days  from  the  board's  determination. 

DRAMSHOPS. 

See  Intodcatlns  Uqaora. 

DUE  PROCESS  OF  LAW. 

See  Ooutitatlonal  Law,  Sf  275-80& 

DUPLICITY. 

See  Indictment  and  X^formatioa,  |  126. 

DURESS. 

See  Contracts.  |  96;  MorJtirases.  f  78. 

EASEMENTS. 

See  Constitutional  Law,  S  280:  Eminent  Do- 
main. I  19;  Frauds,  Statute  of,  S  00;  Waters 
and  Water  Courses.  I  243. 

Z.  CREATION.  EXISTENOB,  AND  TEB- 
MINATION. 

1 6  (Or.)  Uk  of  an  easement  mast  be  continu- 
ed for  the  prescriptive  period ;  muit  be  adverse, 
under  a  claim  of  risht  ezdusiTe.  onintemipt- 
ed,  and  with  the  knowledge  and  aoqnlescence 
of  the  owner  of  the  servient  estate.— Peten  T. 
Hobertson,  144  P.  568. 

{9  [Colo.App.)  One  asserting  under  a  parol 
agreement  away  over  land  of  another  may  not 
rely  on  trespabsera  using  the  way.— Workman  v. 
Stephenson,  144  P.  1126. 

I  12  (Colo.App.)  A  parol  agreement  for  a 
right  of  way  along  a  line  held  too  uncertain.— 
Workman  v.  ^tephenaon,  144  P.  1126. 

1 36  (Or.)  In  an  action  to  enjoin  defendant 
from  trespassing  upon  and  travelinR  across 

ElaintifTs  land,  between  his  own  land  and  a 
Isbway,  evidence  held  to  show  that  df-fendant's 
right  to  cross  was  merely  permlseive— Peters  t, 
Robertson,  144  P.  668. 

n.  EXTENT  OT  RIGHT.  USE.  AND 
OBSrRUOTION. 

1 58  (Colo.App.)  A  mother,  who  with  minor 
children,  owned  land  may  protect  the  interests 
of  the  children  bf  fencing  over  a  way  granted 
by  her  in  her  individual  capacityv— Workman  t. 
Stephenson,  144  P.  1120. 

EJECTION. 

See  Carriers,  S  355. 

EJECTMENT. 

See  Appeal  and  Error,  g  1170;  Eminent  Do- 
main, I  280;  Frauds,  Statute  of,  S  56. 

X.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

{9  (Ofcl.)  Plaintiff  in  ejectment  must  recover 
on  the  streogth  of  hia  own  title,  and  not  on  the 
insnfflclency  of  a  deed  under  which  defendant 
holds  possession. — Shaffer  T.  Turner,  144  P. 
806. 

IV.  triaXh  jitdgment.  enforce- 
ment OF  jrUDOMENT,  AMD 

review. 

I  106  (Or.)  Whether  a  lease  to  plaintifb  lim> 
ited  to  the  nae  of  the  property  for  school  pur- 
poses had  terminated  when  defendant  acquired 


title  from  the  ctmnun  aonroe  Md  for  the  jury. 
—School  Diat  Mo.  48  t.  Vewb,  144  P.  U56. 

V.  DAMAGES,  KBSNE  PROFITS,  IM- 
PROVEMENTS, AND  TAXES. 

i  125  (Kan.)  Where  the  tax  deed  of  defend- 
ants was  held  invalid  and  defendants  were  held 
entitled  to  the  bendSt  of  the  occupying  clnim> 
ant's  law  (Civ.  Code,  M  e2^-«84  [Oen.  St.  1909, 
8S  6217-6229]),  plaintiffs'  recovery  for  rents 
and  profits  could  only  be  for  such  as  had  ac- 
cnied  within  three  years  before  commencement 
of  the  action.— Kuykendall  v.  Taylor,  144  P. 
818. 

S  148  (Kan.)  Where  an  unsuccessful  'occopy- 
ing  craimant  fails  to  request  that  a  sherifTa 
jury  be  drawn  under  Civ.  Code,  §  624  (Gen. 
»t.  1909,  f  0219),  until  the  court  is  proceeding 
to  determine  the  value  of  the  ioiprovements, 
his  right  to  a  iurj  is  waived.— Kuykendall  v. 
Taylor,  144  P.  818. 

ELECTION. 

See  Indictment  and  Information,  1 182. 

ELECTION  OF  REMEDIES. 

{7  (Waah.)  A  conditional  seller,  having  elect- 
ed  to  aubmit  his  claim  of  a  preference  or  a  re- 
turn of  the  property  in  receivership  proceed- 
Inge,  and  having  been  uasuoceesful  there,  though 
all  the  issues  presented  were  not  determined. 
heJd  estopped  to  assert  any  claim  against  the 
property  as  against  a  subsequent  purchaser  at 
the  receiver's  sale.— North  Coast  I>ry  Kiln  Co. 
V.  Monteeoma  Inv.  Co..  144  P.  68. 

ELECTIONS. 

See  Gonatitutional  Law,  H  14.  31.  Off;  Judgw, 
n  1,  8;  Municipal  Corporatiwu,  H  12,  108, 
91S;  Officere,  S  7OV2;  Schools  and  School 
Districts,  fiS  42,  50,  97. 

I.  BIGHT  OF  STTFTRAGE  AND  REOU- 
I^ATION  THEREOF  IN  GENERAL. 

S  18  (Or.)  In  Const,  art  2,  8  2,  prescribing 
the  qualificationa  of  electors  in  all  electinns  not 
otherwise  provided  for  by  the  Constitution,  the 
word  "elections"  held  to  refer  onl^  to  elections 
of  public  otScera,  ao  that  the  provision  was  not 
violated  by  L.  O.  L.  $  6391,  preecribiog  the  quali- 
fications of  electors  at  an  election  to  authorize 
a  rond  district  tax.— Belli  T.  Columbia  County, 
144  P.  457. 

n.  ORDERINO  OR  CAI.UNO  ELEC- 
TION. AND  NOTICE. 

$  29  (Mont.)  TTnder  Hev.  Codes,  U  450.  451.  a 
"general  election"  is  one  held  for  the  election  of 
officers  throughout  the  state,  while  a  "special 
election"  is  one  held  to  supply  a  vacancy  in  ft 
putdic  office,  or  one  in  which  is  submitted  to 
the  electors  a  proposition  to  raise  money  for 
any  public  improvement. — State  v.  Keboe,  144 
P.  162. 

4  40  (Mont)  Under  Rev.  Codes,  §8  462,  453. 
subd.  1,  454,  455,  assuming  Oiat  appointment 
by  county  commisaioners  to  till  a  vacancy  expir- 
ed OD  the  date  of  the  next  general  election, 
creating  a  new  vacancy  until  the  first  Monday 
in  January,  held  that  such  vacancy  could  not 
be  filled  at  the  geaecal  eleetlon  where  the  board 
had  not  prodafmed  a  special  dectlon  on  such 
date  to  fill  the  vacancy,  or  given  notice  tiiereof. 
-State  T.  Kehoe,  144  P.  162. 

VX.  NOKXNATIONS  AND  PRXKART 
EXJSCTIONS. 

f  120  (Or.)  Laws  1918.  c.  199,  (  2,  amending 
L.  O.  L.  8  3340,  relating  to  filing  certificates 
of  nomination,  dors  not  amend  h.  O.  L.  {  3364, 
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relating  to  filing  petitions  tor  nomlnatioDS.— 
State  V.  Dillard,  144  P.  12T. 

g  (54  (Cal.App.)  Under  Primary  Election 
Law,  SS  22,  28,  providing  for  canvass  of  the  re- 
turns and  contest  of  nomination,  held,  that  the 
time  for  filing  a  contest  does  not  begin  to  ran 
until  the  board  of  canvassers  has  declared  the 
result  of  the  canvass.— Miller  v.  Superior  Court 
of  Kern  County,  144  P.  978. 

Is  a  contest  of  a  primary  election,  evidence 
of  the  choice  of  qaalified  voters  not  permitted 
to  vote  held  not  admissible  to  determine  the  re- 
sult.—Id. 

Vn.  BALLOTS. 

S  161  ^Kan.)  The  provisions  of  Gen.  St  ^909, 
{  3262,  requiring  the  printing  end  distribution 
of  sample  DsUots,  is  not  repealed  by  the  Laws 
of  1913,  c  189,  §  6.— State  v.  Holcomb.  144  P. 
266. 

Z.  OONTESTB. 

S  270  (Okl.)  SesB.  Laws  1901,  c  14,  not  being 
repealed  by  Seas.  Laws  1907-08,  c.  31.  author- 
ized the  contest  for  the  office  of  county  commia- 
sloner.— Lewis  v.  Bandy.  144  P.  624. 

{288  (Okl.)  Where  the  original  petition  al- 
leges an  intent  to  usurp  a  particular  office.  It 
is  not  error  to  permit  an  amendment  alleging 
that  such  usurpation  had,  {q  fact,  occarred.— 
Lewis  T.  Bandy,  144  P.  624. 

ELECTRICITY. 

See  Uaster  and  Servant  ||  179. 189;  Hnnidpal 
Corporations,  S8  108,  244.  272. 

1 1  Ya  CECan-)  PnbUc  Utilitiea  Act,  I  81.  re- 
quiring the  procurement  of  a  certificate,  does 
not  apply  to  an  electric  light  plant  owned  and 
operated  by  a  municipality.— Humphrey  v. 
Board  of  Com'rs  of  City  of  Pratt.  144  P.  197. 

g  14  (Waah.)  The  degree  of  care  required  of 
one  handling  an  electric  current  varies  in  pro- 
portion to  the  attendant  dangers.— Kempf  v. 
Spokane  ft  I.  B.  B.  Co.,  144  P.  77. 

1 16  (Wash.)  The  defendant  railroad  company 
is  not  liable  for  an  injury  to  a  boy  who,  in 
playing  telephone,  threw  a  wire  across  the 
troUey,  which  was  lower  than  in  ordinary  cas- 
es because  the  road  ran  in  a  cut,  and  was  In- 
jured when  the  wire  came  In  contact  with  the 
trolley.— Kempf  v.  Spokane  ft  I.  B.  R.  Co.,  144 

EMBEZZLEMENT. 

See  Insurance,  S  332. 

$  5  (Or.)  Under  L.  O.  L.  S  195«,  making  It 
larceny  for  any  bailee  of  money,  etc.,  to  wrong- 
fully convert  or  neglect  or  refuse  to  deliver  or 
account  for  the  money  bailed,  etc.,  according  to 
the  trust,  intent  to  defraud  Is  not  an  element 
of  the  crime.— State  v.  Cbapin,  144  P.  1187. 

123  (Or.)  In  a  prosecution  for  larceny  by  a 
bailee  of  money  left  with  defendant  to  Invest 
in  first  mortgages,  it  is  no  defense  that  the  own- 
er of  the  money  attempted  to  collect  the  money 
or  obtain  a  surety  therefor.-~State  t.  Chapin, 
144  P.  1187. 

i  35  (Or.)  Under  an  indictment  for  larceny 
by  a  bailee,  alleging  the  ownership  of  the  money 
to  be  in  husband  and  wife,  proof  that  the  wife 
did  not  own  the  money,  but  merely  acted  as 
agent  in  the  traueactlon,  held,  not  a  variance, 
in  view  of  lu  O.  h.  i  1444.— State  v,  Chapin, 
144  P.  1187. 

Under  an  indictment  for  larceny  by  a  bailee, 
alleging  that  defendant,  being  the  bailee  of  $3,- 
GOO,  the  property  of  a  person  named,  did  neglect 
to  return,  etc.,  proof  that  defendant  received  a 
certificate  of  deposit  from  the  person  named  on 
which  he  received  the  money  nom  a  bank  was 
not  a  variance. — Id. 

8  38  (Or.)  In  a  prosecution  for  larceny  by  a 
bailee  of  money,  left  by  a  person  named  with 
defendant  to  Invest  In  fint  mortgages,  arldenee 


REPORTEB  1234 


Chat  the  persoa  named  had  theretofore  loaned 
defendants  a  sum  of  money  evidenced  by  a 
promissory  note  h«M  admiasible.— State  v.  Chap- 
in. 144  P.  1187. 

§  39  (Or.)  In  a  prosecutton  tor  larceny  by  a 
bailee  of  money  left  with  defendant  to  iuvest 
In  first  mortgages  for  the  owner,  the  state  may 
show  that  defendant  bad  ample  opportunij^  to 
deUver,  retnnt,  or  account  tat  the  mmey^— State 
V.  Chapin.  144  P.  1187. 

^41  (Or.)  In  a  prosecution  tor  lan^ny  by  a 
bailee,  in  which  the  defendant  claimed  that  the 
money  was  loaned  to  a  mortgage  and  trust  com- 
pany of  which  he  was  a  member,  and  that  he 
was  not  personally  responsible,  it  is  proper  to 
permit  an  inquiry  into  the  afihirs  of  the  cmb- 
pany.— Stote  v.  Chapin,  144  P.  1187. 

8  44  (Or.)  In  a  prosecutloB  for  larceiv  far  a 
bailee,  evidence  held  anfficient  to  show  taat  th« 
money  canverted  was  left  with  defoidant  per- 
Bonally  to  Invest  in  first  mortgages  for  the  own- 
er's benefit,  and  was  not  a  loan  to  a  corporation 
of  which  defeoidant  waa  a  member.— State  t. 
Chapin,  144  P.  1187.  ' 

EMINENT  DOMAIN. 

X.  HATUKE.  EXTEMT,  AWP  DELEOA^ 
TION  OF  POWER. 

S2  (Waah.)  A  city  making  an  original  grade 
of  a  dedicated  street  does  not  take  or  damage 
private  property,  where  the  grading  la  done 
wholly  within  the  street  and  uei«  la  no  negU- 
gence  in  doing  the  vrork. — Sdinn  T.  (Xtr  of 
Ohehalis,  144  P.  916. 

S  13  (Aris.)  Exercise  of  the  right  of  eminent 
domaiu  may  be  authorized  by  the  Legislature 
for  private  as  well  as  public  use,  except  as  its 
[fewer  is  limit'.!d  by  the  stitte  Constitution.— la- 
spiration  Consol.  Copper  Co.  v.  New  Keystone 
Copper  Co..  144  P.  277. 

As  regards  authorizing  condemnation  for  pri- 
vate use,  Const  art.  2,  S  17,  providing  uiat 
private  property  shall  not  be  taken  .for  private 
use,  except  for  certain  purposes,  merely  limits 
the  power  of  the  Legislature  to  the  enumerat- 
ed purposes,  with  the  additional  limitation,  com- 
mon to  condemnation  for  a  public  uae.  that 
pro[>erty  shall  not  be  taken  without  juat  com- 
pensation,— Id. 

Though  the  Legislature  may,  under  Const,  art. 
2.  S  17,  authorize  condemnation  for  private  use 
tor  .certein  pnrposes,  power  to  condeoui  must 
be  given  by  the  Legislature,  m  that  power  un- 
der Civ.  Code  1913,  pars.  3071-5097.  being  giv- 
en to  condemn  only  for  public  use,  there  can 
be  no  condemnation  for  private  use. — Id. 

"Public  use."  as  used  in  Constitutions  pro- 
hibiting the  taking  of  private  property  tor  pub- 
lic use  without  compensation,  has  acquired  two 
meanings;  one  is  user  or  right  of  use  by  the 
general  public  without  the  consent  of  the  owner, 
and  the  other  Is  public  benefit  or  advantage.— Id. 

t  19  (Aria.)  While  '^private  ways  of  neces- 
sity" tor  which,  under  Const  art  2.  !  17,  the 
Legislature  may  authorize  condemnation,  are 
not  common  law  ways  of  necessity,  which  are 
matters  of  grant,  it  is  the  province  of  the  Leg- 
islature, rather  than  the  courts,  to  define  theoL 
-Inspiration  Conaol.  Copper  Co.  t.  Hmr  Key- 
stone Copper  Co.,  144  P.  277. 

1 19  (Wash.)  Laws  1913,  p.  412,  authorialBg 
the  condemnation  of  private  ways  of  neoessltrt 
held  valid.- State  t.  Superior  Oonrt  for  Ohehn- 
lis  County.  144  P.  722. 

S3I  (Waah.)  Under  Const  art.  1,  |  16,  de- 
claring that  pfivate  property  shall  not  be  taken 
for  privato  QSe,  except  for  certain  purposes,  and 
Laws  1913,  p.  619.  J  14,  authorizing  drainage 
improvement  districts  to  set  off  benefits  against 
damages,  held,  that  a  drainage  improvement  dis- 
trict was  a  public,  and  not  a  private,  improve- 
ment—Pierce County  V.  Thompson,  144  P. 
704. 

S  33  (Ariz.)  As  concerns  right  to  condemn  tor 
a  tunnel  through  defendants  mlnfnf  property 
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from  a  diaft  on  one  of  plaintUTa  two  mining 

properties  to  a  abaft  on  the  other,  for  trans- 
portation of  ore,  the  use  la  private;  as  tbe 
tannel  coald  be  used  by  others  only  with  plain- 
tiff's consent— Inspiration  Ccoaol.  Copper  Go. 
T.  New  Keystone  Copper  Co.,  144  P.  2T7. 

147  (Wash.)  Ownership  of  property  by  a 
poblle  service  corporation  will  not  protect  It 
from  condemnation  by  another  pnlmc  service 
corporation;  the  right  to  condemn  depending 
on  the  present  or  prospective  use  and  toe  com- 
parative advantages  and  disadvantages  flowing 
to  the  parties  by  the  ownership  of  such  prop- 
«rbr.— State  v.  OhohaUs  Boom  Co.,  144  P.  719. 

Waten  of  a  alough  adjoining  property, 
tfaoagb  platted  by  a  boom  company  under  Bem. 
it  Bal.  Code,  |  7111.  but  whfch  bad  not  been 
nsed  for  25  years.  Mi  subject  to  condemna- 
tion by  a  rival  company  which  needed  the  same 
in  ita  boalaesa.— Id. 

195  (Wash.)  Under  Rem.  &  Bal.  Code,  | 
4138,  aa  amended  by  Laws  1913,  p.  260,  and 
•ection  4143,  a  drauiage  district  can  condenm 
land  outside  the  district  for  an  outlet:— State  t. 
Superior  Court  fn  Sp<4ane  County,  144  P.  708. 

i  56  (Wash.)  Under  Laws  1918.  p.  412,  au- 
thorizing the  condemnation  of  a  private  way  of 
necessity,  a  right  of  condemnation  of  a  private 
way  for  a  logging  road  held  not  to  be  denied 
because  one  quarter  section  of  land  sought  to  be 
reached  had  an  outlet  on  a  river  navigable  for 
floating  logs,  where  there  were  other  quarter 
sections  involved  in  the  enterprise.— State  v. 
^gerier  Court  for  Ghehalia  Conntr.  144  P. 

It  OOKPENBATIOX. 

(A)  Weeeaeitr  »mC  tafliateaer  la  Omeral. 

§71  (Wash.)  Laws  1913,  pp.  611.  619,  H 
1,  13,  14,  providing  for  the  taking  of  land  for 
drainage  improvement  districts  and  for  off' 
setting  damages  by  beneflts,  Iteld  not  to  violate 
Const,  art  1,  {  16,  providing  for  the  taking  of 
private  property  by  municipal  corporations.— 
Pierce  C»unty  v.  Thompeui,  144  P.  704. 

(B)  TKlclBr    mr    Iniuwintt    Propertr  lu 

Gromd  for  Goasp«aamtlOB. 

S  96  (CaI.App.)  Where  part  of  a  tract  of  land 
la  taken  for  a  railroad  rigot  of  way,  damages  to 
the  remainder  depends  on  depreciation  of  valae. 
and  hence  evidence  that  the  right  of  way  would 

Itrobably  cast  flood  waters  on  the  remaining 
and  ia  admisidble.— Colusa  ft  H.  B.  Co.  v. 
Olenn,  144  P.  993. 

{  96  (Or.)  On  the  exercise  of  the  ri^t  of  emi- 
nent domain,  the  owner  ia  mtitled  to  recover, 
not  only  the  fair  value  of  the  land  taken,  but 
also  for  the  injury  to  the  remainder.— Harrison 
V.  Pacific  By.  &  Na\-igation  Co..  144  P.  91. 

f  99  (Or.)  Where  the  construction  of  a  rail- 
road prevents  the  access  by  the  owner  of  np- 
land  timber  land  to  tidewater,  auch  prevention 
of  access  is  a  proper  element  of  damages.— Eiar- 
risoo  T.  Padfle  By.  ft  Navigation  Co.,  144  P. 
91. 

(O)  Meunre  Aad  Aasoant. 

1 150  (Okl)  In  proceedings  to  condemn  a 
right  of  way,  held  an  awara  of  $1,S00  to  de- 
fendants as  damages  was  not  excessive.— Wich- 
iU  Falls  &  N.  W.  By.  Ca  T.  Harvey,  144  P. 
681. 

nX.  PKOOEEDIIfOB  TO  TAKE  PBOF- 
BBTT  Aim  ASSEflfl  OOM- 

PBHSATION. 

I  197  (Wash.)  In  condemnation  proceedings, 
defendants  upon  asserting  interests  in  the  land 
are  not  entitled  to  a  dismiasal  to  determine 
their  titie,  if  any,  in  an  independent  action, 
but  tliat  question  should  be  settled  b^re  the 
submission  of  the  question  of  da m ages. — City  of 
Tacoma  v.  GUlesple,  144  P.  697. 

S  19ft  (Wash.)  The  mle  that  the  court  may 
determine  the  question  of  necessity  fw  condem- 


nation, where  there  la'  evidence  of  bad  faith 
or  abuse  of  power,  held  to  apply  to  the  condem- 
nation of  private  ways  of  neMuity,  onder  Iaw* 
191;^  p.  412.— State  t.  Superior  Court  for 
ChehaUa  Conntr,  144  P.  722. 

In  a  proceeding  to  condemn  a  private  way 
of  necessity  for  a  logging  road,  an  offer  of  evi- 
dence thar  another  route  waa  feasible  and  could 
be  constructed  at  a  reaoenable  cost  is  properly 
refused;  there  being  no  offer  to  ^ow  tb^  In 
the  selection  of  tiie  route  sought  to  be  condemn- 
ed, there  was  bod  foltb,  oppreeakm,  or  abnoe  of 
power.— Id. 

1 222  (OkL)  Where  there  was  ample  evidenos 
as  to  tiw  value  of  tite  land  taken,  it  was  not 
error  to  inatruct  that  the  owner  was  entitled  In 
aD  events  to  recover  the  value  thereof. — Wichita 
Falls  ft  N.  W.  By.  Co.  v.  Harvey,  144  P.  681. 

1 224  (CaLA^  The  rule  that  the  granting 
of  a  new  trial  rests  peculiarly  in  the  discretion 
of  the  lower  court  applies  in  condemnation  suits. 
—Colusa  ft  H.  B.  Co.  v.  Glenn,  144  P.  903. 

The  granting  of  a  new  trial  on  the  ground 
of  exeeaelveneaa  of  award  of  damagea  to  land 
not  taken  held  not  error.— Id. 

1 264  (Wash.)  Rem.  ft  Bal.  Code,  f|  92S-927, 
providing  for  three  separate  judgments  in  con- 
demnation proceedings,  and  section  931,  alhnr- 
ing  an  appMl  only  from  the  judgment  for  dam- 
ages, provide  the  aclusive  remedy  of  tiie  goi- 
•ral  statutory  proviaions,  and  a  defendant  who 
has  accepted  an  award  in  satisfaction,  cannot 
appeal,  mba  from  a  judgment  for  damages 
or  a  judgment  of  appropriation.— Caileago,  M.  ft 
P.  S.  By.  Go.  T.  Sloaser,  144  P.  706. 

S262  (Okl.)  In  condemnation  proceedings 
ere  the  veidict  ia  for  an  amount  far  less  than 
that  fixed  by  witnesses,  the  verdict  will  not  be 
disturbed  without  a  showing  of  bias  and  pr^u- 
dlce.-Wichiu  FaUs  ft  N.  W.  By.  Ca  v.  Mc- 
AUry,  144  P.  683. 

8  262  (Wash.)  Under  Bem.  ft  Bal.  Code.  H 
926-927,  931,  relating  to  judgments  in  condem- 
nation proceedings  and  to  appeal  therefrom, 
held,  that  the  combining  of  a  judgment  for  dam- 
ages with  a  judgment  of  appropriation,  while  ir- 
regular, did  not  of  itaelf  require  a  reversaL— 
Chicago,  M.  ft  P.  S.  By.  Co.  v.  Slosser,  144  P. 
706. 

f  264  (Waah.)  The  judgment  in  condemnation 
proceedings,  where  no  appeal  is  provided  by 
statute,  may  be  reviewed  in  the  Supreme  Court 
by  writ  of  review.— Chicago,  IL  ft  P.  S.  By. 
do.  T.  Slosser,  144  P.  TOOT 

TV.  BBMSDIBi  OF  OWMBBS  OV 
PXOPBRTTi 

1 230  (G61o.App.)  Where  plaintilTs  grantors 
had  aCQuiesced  in  the  use  or' part  d  ue  land 
(originally  an  unoccupied  railroad  gj«n(:)  for 

?n  Irrigation  reservoir  by  an  Individual  having 
be  right  of  eminent  domain,  plaintiff  was  es- 
topped to  maintain  ejectment  as  to  the  rights 
acquired  by  the  owner  of  the  reservoir  by 
actual  uae  of  the  land  for  such  pnrpo8es.T-Ed- 
warda  t.  Roberta,  144  P.  896. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  g  977;  Death,  f|  7-96; 
Master  and  Servant.  K  110,  111,  la,  179^ 
180^  228,  260^.  S81.  289,  296,  311. 

EMPLOYES. 

See  Master  and  Servant 

EQUALIZATION. 

See  Taxation.  H  460,  493. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitntional  Law,  |f  211-240. 
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see  Account;  Appeal  and  Urror,  sg  oUd,  xim; 

.  Cancellation  of  Instruments;  Creditors'  Suit; 
De>8cent  and  DiBtribution,  S  Estoppel; 
Injunction;  Judinnent,  9  456;  Marshaling  As- 
sets and  Securities;  Money  Received;  Quiet- 
ing Title;  JUelease.  I  25;  Set-OS  and  Coanter- 
claim;  Specific  Perfoiinance;  Snbrogatioa; 
Xruats. 

X.  JUBIBDIOTIOir.  FBINOIPLBS,  AND 

MAXIMS. 

(A)  Hatnre,  Gvonntlii,  SnbJ«ct»,  Kii'd  Eixtenf 

of  Jnriadlctlos  In  General. 

?39  (Or.)  A.  court  of  equity  which  has  ob- 
ned  jurisdiction  of  a  controTeray  held  en- 
titled to  retain  snch  jurisdiction  tor  the  pur- 
pose of  administering  complete  relief.— Temple- 
ton  V.  Bockler,  144  P.  405. 

A  court  of  equity  taking  jurisdiction  for  one 
equitable  purpose,  held,  to  have  power  to  deter- 
mine any  other  equities  existing  between  the 
parties  antborixed  by  the  pleadings.— Id. 

(B)  Remedy  mt  Law  and  Hnltlplloltr  of 

Snlt». 

8  44  (Or.)  Under  L.  O.  L.  §  390,  providing 
that  a  complaint  in  equity  in  the  nature  of  a 
cross-bill  shall  stay  proceedings  at  law,  after 
the  suit  in  equity  has  been  dismissed  the  plain- 
tiff at  law  may  proceed  with  his  action,  even 
though  an  appesi  from  the  dismissal  of  the 
equity  suit  Is  pending.— Oregon  Surety  ft  Casu- 
alty Co.  V.  Paulson.  144  P.  571. 

ERROR,  WRIT  OF. 

See  Appeal  and  JBrrOT^ 


See  Dower,  |  49. 


ESCROWS. 
ESTATES. 


See  Descent  and  Distribation:  Dower;  Bz- 
ecutors  and  Administrators;  Wills. 

1 4  (Or.)  Estates  of  freehold  are  divided  iDtv> 
those  of  inheritance  and  those  not  of  inberlt- 
ance.  All  estates  of  inheritance  in  tenements 
are  freehold,  but  nnce  freeholds  embrace  estates 
for  life,  and  those  of  indefinite  duration  which 
may  endure  for  life,  all  freeholds  are  not  "es- 
tates of  inheritance.  —Beirl  t.  Golambla  Coun- 
ty, 144  P.  457. 

ESTOPPEL 

See  Bridges.  !  37;  Carriers,  |  189;  Dedica- 
tion. »  S9,  119;  Drains,  g  34;  Election  of 
Remedies,  {  7;  Eminent  Domain,  §  280; 
Execution,  S  302;  Insurance,  %  377;  Mort- 
saxea,  I  275;  Specific  Perfonnance,  H  92,  97, 
101;  Will*,  I  230. 

m.  EQUITABLE  ESTOFPEIu 
(A)  Nat«re  And  IDiisentlKla  In  General. 

i  63  (Or.)  Where  hy  lache*  of  city  officers  an 
abutting  owner  has  maintained  in  the  street  val- 
uable improvements  for  the  period  of  limitn- 
tions,  the  city  is  estopped  from  openinjr  the 
street.— Barton  v.  City  of  Portland,  144  P.  1140. 

(B)  Qronnda  of  BatOppcl. 

$  68  (Colo.)  Mere  levy  of  an  execution  is  not 
a  warranty  or  declaration  that  the  debtor  has 
any  interest  or  title  in  the  property,  bat  the 
canaing  of  the  sale  on  execntion  is,  at  most,  an 
assertion  that  the  debtor  has,  or  claims  to 
have,  some  Interest  in  the  property. — Ohio  & 
Colorado  Smelting  &  Befining  Co.  v.  Barr,  144 
P.  552. 

168  (Kan.)  Where  a  partner,  who  has  sold 
hia  interest  to  B.,  without  expressly  rejecting 
a  tender  back  of  snch  interest,  joins  with  his 
former  partners  fai  selllnf  the  firm  pioperQr  and 


ped  to  deny  acceptance  of  the  tender. — Uausb- 
ton  V.  Soule,  144  F.  995. 

§  70  (Idaho)  Acquiescence  by  the  wife  in  her 
husband's  apparent  ownert^hip  of  a  meat  mar- 
ket, whereby  he  was  enabled  to  purchase  meat 
on  credit,  held  to  estop  her  from  assertiug  own- 
ership as  against  a  creditor  furnlshiog  meat  to 
the  husband. — Boise  Butcher  Co.  v.  Aidxdole. 
144  P.  337. 

(B)  PleaaiHK,  BviAcnce.  Trlnl,  nnA  Re- 
Tie  nv. 

{112  (Colo.)  In  au  action  to  recover  proper- 
ty purchased  by  plaintiff  at  an  execution  sale, 
a  plea  of  estoppel  against  defendant's  claim 
that  the  debtor  never  had  any  title  to  the  prop- 
erty held  insufficient.— Ohio. &  Colorado  ^uelt- 
ing  &  Befining  Go.  t.  Barr,  144  P.  0S2. 

EVIOENCE. 

See  Appeal  and  Error.  |j  171,  260,  265,  688, 
891,  901-939,  989-1012,  1033,  1050,  1054, 
1056;  Attorney  and  Client,  |  166;  Bankrupt- 
cy. S  308;  Banks  and  Banking,  g  154:  Bas- 
tards, §!  64,  65;  Bills  andNotea.  t  520; 
Boundaries,  ft  37;  Burglary,  1 41 ;  Cancellation 
of  Instruments,  {  47;  Carriers,  §{  163,  316; 
Constitutional  Law,  |  48:  Contracts.  H  94, 
99,  290.  322;  Crimmal  Law,  {1  333-564,  741, 
1169;  Death,  }}  67,  00;  Deed8.J§  208.  210, 
211 ;  Depositions;  Disorderly  House,  J  16; 
Easements,  fi  36;  Embezzlement,  JS  35,  38, 
30,  44;  Eminent  Domain,  g  96 ;  Exceptions. 
Bill  of,  SS  2-22;  Executors  and  Adminlstra- 
torB,1450;  Fabe  PreteuEes,  {  49;  Fences,  | 
27;  Food,  8  21;  Fraud.  S  52:  Frauds,  Stat- 
ute of,  S  60;  Fraudulent  Conveyances.  i% 
278-500;  Gaming,  jt  94;  Gifts.  j|  49;  Habeas 


Insurance,  665,  819;  Intoxicating  Liquors. 
S8  70.  236:  LAndiord  and  Tenant,  »  136.  231; 
Larceny,  »  41-64;  Libel  and  Slander.  S| 
154-156;  UmitatloQ  of  Actions.  IS  195,  197: 
Master  and  Servant,  H  222.  270,  277,  278. 
284;  Mechanics*  Liens.  {  281;  Mines  and 
Minerals,  6  38:  Monev  Received,  8  264;  Mort- 
gages, fiS  86.  ISO.  463;  Municipal  Corpora- 
tions. 58  173,  905;  New  Trial,  8S  70,  71; 
Partnership,  88  53.  328:  Pleading,  8  384; 
Principal  and  Agent,  §g  21-24,  119.  173: 
Prohibition,  J  10;  Pfopertr.  8  »:  Quieting 
Title,  i  44;  Railroads,  H  372.  395.  3f»6,  398. 
481:  Rape.  88  36-54;  Reference.  8  100:  Re- 
plevin, 8  72;  Robbery,  8  23:  Sopcific  Perform- 
ance, 8  121;  Taxirtion,  §8  301.  493.  611: 
Teleeraptm  and  Teleohones,  8  28:  Trial,  88 
50-68.  130.  170.  2.^2,  253:  Tri-otB,  8  44: 
"Wndor  and  Purchaser,  8  841:  Waters  and 
Water  Courses,  88  8.%  152;  Witneeses. 
Reception  of,  see  Criminal  Law,  83  673-687. 

I.  XITDICIAI.  KOTIC& 

8  35  (Cal.)  Judicial  notice  cannot  be  taken 
that  there  is  no  such  thing  as  community  prop- 
rrty  In  Maine  or  Massachusetts,  or  that  m 
those  states  a  note  executed  to  a  wife,  with  the 
knowledge  and  consent  at  her  bnshand,  is 
prima  fade  her  separate  iiroperty.— Cnllen  t. 
Bisbee,  144  P.  9687 

n.  PRESUBIPTIONS. 

8  83  (Cal.App.)  Where  affidavit  of  merits  was 
sworn  to  before  a  notary  public  of  a  connty 
other  than  tbat  in  which  venue  was  laid.  held. 
Uiat  it  would  be  presumed  that  he  administered 
the  oath  within  his  jurisdictfoL^'WestOTer  T. 
Bridgford,  144  P.  313. 

183  (Wash^  Every  reasonable  presamptian 
will  be  indulged  In  nvor  of  the  regulari^  and 
good  talih  of  official  action,  and  the  abuse  of 
dfactetionary  power  wiU  not  be  aasonwd  la  the 
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absence  of  dear  and  convfaidoc  eTidetwje.— Oaw- 
sey  T.  Brickey,  144  P.  »8& 

XU.  BURDEN  OF  PBOOF. 

1 96  (Or.)  Where  defendants  pleaded  a  conn- 
terdaim  for  a  bum  received  by  plaintiff  f(W 
defendants'  benefit,  the  bnrden  was  on  deftend- 
anta  to  prove  racfa  connterclaim.--FDWdw  Val' 
ley  State  Bank  v.  Hodeimn.  144  P.  404. 

IT.  BEI.ETANGY.  MATEBIAUTY,  AMD 
GOMPSTENOT  IN  OBlfBXAX.. 

<A)  Facta  in  Ivanv  and  Helevnut  to  iMBUea. 

S  113  (Or.)  The  "market,  value"  of  property  ia 
the  price  it  Till  bring  in  a  fair  market  after 
reasonable  efforts  have  been  made  to  find  a 
purchaser  who  will  i^ve  the  highest  price  for  it. 
—McCallister  t.  Happingfield.  144  P.  482. 

Where  a  dog  has  no  market  valae,  tbe  owner 
may  prove  Ita  valae  by  showing  Its  characteris- 
tics.—Id. 

(C)  aimllmr  Faeta   and  TrananfitlOBa. 

f  130  (Kan.)  EzcItiBioB  frun  evidence  of  a  let- 
ter tending  to  charaeteriae  a  broker's  employ- 
ment contract  as  a  mere  option  htM  not  error, 
where  tbe  plaintiff  broker  was  not  a  privy  to  the 
letter.— CuIbertBon  v.  Sheridan,  144  P.  268. 

(D>  Hnt«riatlt7. 

I  145  (Or.)  In  an  action  for  compensation 
for  digging  a  well  where  the  terms  of  the  con- 
tract were  in  controversy,  evidence  as  to  tbe 
drilling  of  wells  in  other  parts  of  the  connty  it 
too  remote.— West  v.  McDomJd,  144  P.  666. 

1 147  (Kan.)  On  the  question  whether  proper- 
ty levied  on  belonged  to  a  coststroction  company 
or  to  a  railroad  companv  certain  evidence  held 
admissible.— Commonwealth  Trost  Oo.  v.  Scott 
Oity  Northern  B.  Co..  144  P.  210. 

V.  BEST  AMD  BBOOMDABT  BVIDEVOE. 

S  158  (Okl.)  Oral  testimony  of  the  removal 
of  restrictions  and  sale  by  order  and  under  the 
rules  of  the  Department  of  tbe  Interior  held 
incompetent;  tbe  department's  records  being  tbe 
best  evidence  under  Act  Cong.  April  26,  1906, 
J  8,  and  Comp.  Laws  Okl.  1900,  |  sSS.— Mc- 
Kemie  v.  Albright,  144  P.  1027. 

I  162  (Ariz.)  Entries  by  tbe  court  comniis- 
fliooer,  expressing  bis  understanding  of  tbe 
content*  of  a  petition  and  docket  entries  by 
the  derk  of  the  court  that  certain  papert  were 
filed  and  certain  orders  made  on  certain  dates, 
were  incompetent  as  evidence  In  snbsequent 
proceedings',  the  coutenta  of  the  papers  being 
provable  by  the  documenta  themietveL  or  by 
otlier  secondary  evidence. — Bailey  v.  Kenagy, 
144  P.  636. 

§  177  (Or.)  Under  L.  O.  L.  81  712,  782,  an 
engineer  suing  for  Injury  in  a  collision  held  en- 
titled to  show  the  contents  of  a  work  order,  on 
proof  of  his  inability  to  find  the  order  ana  on 
proof  of  tbe  failure  of  tbe  company  to  produce 
\  the  order,  notwithstanding  a  demand  so  to  do. — 
Pfeiffer  v.  Oregon-Washington  B.  ft  Nav.  Oo., 
144  1\  762. 

S  183  (Okl.)  Oral  evidence  is  incompetent  to 
prove  the  allottment  records  of  the  Commission- 
ers to  the  Five  Civilized  Tribrn,  in  the  abeeace 
of  a  showing  that  snch  records  have  been  lost  or 
destroyed.— Gilbert  v.  Brown,  144  P.  860. 

XI.  PAROL  OB EXTBnf SICE VIDENOE 
AEFECTINO  WBITXNCW. 

<A)  Contpndlctinir.  Varrinc  or  Addlngr  to 
T«rMa  of  Written  Inatrnmcnt. 

S397  (Okl.)  In  tbe  absence  of  accident, 
fraud,  or  mistake  of  tact,  parol  evidence  is  in- 
admissible to  vary  the  plain  terms  of  a  written 
oontmct.~ColoniaI  Jewelrv  Co.  v.  Bridget  144 
P.  577.  ^ 


1 410  (Or.)  Parol  evidence  Is  admlsalbla  to 
show  that  tbe  true  consideration  of  a  deed  was 
the  agreement  of  Oie  grantee  to  support  tbe 
grantor  add  aMthar.r— Honstoii  t,  Grwoer,  144 

P.  133. 

(0>  Separata  «*  Sufcaavaaat  Oval  Aigvaa- 
■Bcat. 

{  44 1  (Kan.)  In  an  action  for  an  amount  con- 
stitnting  an  overpayment  for  hay  bought  under 
a  written  contract,  held,  that  evidence  of  the  ex- 
istence of  a  contemporaneous  oral  agreement 
fixing  the  time  when  the  weight  of  the  hay 
was  to  be  determined  was  properly  admitted.— 
Smith  r.  Hanson,  144  P.  m 

1441  (Or.)  Where  land  la  conveyed  subject  to 
a  mortgage,  an  agreement  by  the  grantor  to 
pay  the  incumbrance  may  be  proved  by  paro1.~ 
Scbroeder  v.  Tillman,  lU  p.  751. 

(O)  ComKtractlon  or  Application  of  Laa- 
Knave  of  Written  Inatrnment. 

1 450  (Or.)  A  contract  of  settlement  of  a 

frantor's  breach  of  covenant  against  incnm- 
rances  in  a  deed  will  be  presumed  to  contain 
all  tbe  tenns  of  tbe  contract,  under  L.  O.  Lb  i 
718,  and  evidence  of  a  different  contract  was 
inadmisaible^Schioeder  v.  TiUman,  144;  P. 
7B1. 

(B)  Showias   Dlaoharve   or  Performanee 
of  Oblfiratlon. 

{  465  (Okl.)  A  written  contract  cannot  be  at 
tered  to  abrogation  under  Comp.  Laws  1009,  I 
11^,  by  A  Bubaequent  unexecuted  parol  agree- 
ment-Maisen  v.  Cartwright,  144  P.  87B. 

ZH.  OPIKtON  BVlBEirOB. 

(A)  OoaolulOM  aa«  Optalana  of  Wltneaa* 
•s  la  Cteaeral. 

1471  (Kan.)  A  party  claiming  title  to  per- 
sonal^ may  testity  as  to  who  is  its  owner.— 
First  Nat  Bank  of  Hajs  Oity  v.  Robinson,  144 
P.  1019. 

In  determining  the  admissibility  ^  evidence, 
it  la  more  important  to  get  the  troth  than  to 

Jiuibhle  over  impractical  dlstlnctloiis  between 
actal  and  conclusions.— Id. 

1474  (OkL)  An  intelligent  person  living  in 
the  vicinity  of  the  property  and  acquainted 
with  the  market  value  of  sUnilar  property  in 
the  locality  and  of  the  particular  property  in 
question  Is  competent  to  state  his  opinion  as 
to  its  value.— Wichita  Fnllfl  A  N.  W.  By.  Oo.  v. 
Harvey,  144  P.  581. 

Testimony  of  a  farmer  A«Id  to  show  that  he 
was  competent  to  state  his  opinion  as  to  the 
value  of  land  condemned.— Id. 

§474  (Okl.)  Ordinarily  where  the  value  of 
faming  land  Is  an  issue,  Intelligent  persons 
living  in  the  nelghborheod  and  acquainted  with 
tbe  market  value  of  similar  proper^  may  tes- 
tify  as  to  the  value.— Wichita  Falls  ft  N.  W.  Ry. 
Oo.  V.  McAlary,  144  P.  583. 

8  474  (Okl.)  A  farmer,  70  years  old,  who  had 
handled  horses  nearly  all  his  life,  and  testified 
that  he  knew  the  market  value  of  tbe  horse  in 
question,  ketd  qualified  to  state  the  value.— 
St.  Louis  ft  S.  F.  B.  Go.  v.  Monnta,  144  P. 
1036. 

S  489  (Or.)  Where  a  dog  has  no  market  value,- 
the  owner  may  prove  its  value  by  the  opinions 
of  witnesees  familiar  with  its  qualities.— McCal- 
lister  v.  f^appingfield,  144  P.  432. 

S498y2  <OkI.)  The  question  of  opinion  evi- 
dence IB  addressed  largely  to  the  discretion  ot 
the  trial  court.— Wichita  Falls  ft  N.  W.  Ry. 
Co.  V.  McAlary,  144  P.  583. 

(C)  Competenor  of  Bxperta. 
1  539  (Or.)  In  an  action  for  compensation  for 
drilling  a  well,  an  expert  well  digger  from  an- 
other state  is  not  disqualified  to  testify  as  to 
general  matters  relating  to  machinery  and  not 
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Xm.  BVmKHOB  AT  TOBMBB-TBXAK 
OB  XX  OTKEB  FBOOEEDIITO. 

|S76  (Okl.)  The  testimony  of  a  witnesi, 
Hince  deceas^,  given  at  a  preUtoinary  hearing 
for  a  felonious  aaBautt,  mar  be  used  against 
the  defendant,  in  a  (Avil  acuon  icx  damages.— 
Ray  T.  HendenwD.  144  P.  175. 

XIV.  WEIGHT  AMB  SVFFIOJLEIIOT. 

I  584  (Or.)  Under  Const,  art  7,  t  3,  the  evi- 
dence necessary  to  support  a  verdict  is  legal 
evidence  tending  to  prove  every  material  fact 
am  to  which  the  prevailing  party  has  the  harden 
of  proof.— Wllletts     Seudder,  144  P.  87. 

8  588  (Wash.)  Where  physical  facts  showed 
that  a  collision  between  cars  did  not  occur, 
the  question  of  colUaion  was  not  involved,  not- 
withstanding contrary  testimony  of  a  iwssen- 

fer.— Mandei  v.  Washington  Water  Power  Co., 
44  P.  921. 

Undisputed  physical  facts  control  ozal  testi- 
mony, though  andispated. — Id. 

fS97  (Or.)  In  order  that  a  verdict  may  be 
supported  by  the  evidence,  there  must  be  some 

eviaence  of  every  material  fact  as  to  which 
the  prevailing  party  has  the  burden  of  proof. — 
Martini  v.  Oregon-Washington  R.  ft  Nav.  Co., 
144  P.  104. 

EXAMINATION. 

See  Witnesses,  H  206-806. 

EXCEPTIONS. 

See  AM>eaI  and  Error,  H  260-278. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  U  30,  544-654;  Insane 
Persona,  |  27. 

I.  MATUBE.  FOBM,  AHB  COlfTENTS 
IN  OEMERAl. 

S2  (Or.)  L.  O.  L.  I  171,  providing  that  no 
particular  form  of  exception  shall  be  required 
but  that  the  objection  shall  be  stated  with  so 
much  of  the  evidence  and  other  matter  as 
is  necessary  to  explain  it  and  no  more,  was  not 
affected  by  the  nmendment  to  Oonst.  art.  7,  in 
1910  (see  Laws  1911,  p.  7),  which  provides 
among  other  things  that  eiuer  party  might 
have  attached  to  the  bill  of  exceptions  the 
whole  testimony.— Hoag  v.  Wasblngton-OregOD 
Corporation,  144  P.  574. 

S  13  (Or,)  Under  L.  O.  L.  §  171,  a  purported 
bill  of  exceptions,  which  is  a  fall  transcript  of 
Hie  evidence  taken  at  a  lengttiy  trial,  will  not 
be  considered  as  a  bill  of  exceptions  except  as 
to  the  motion  for  nonsntt.— Hoag  v.  Wasnlng* 
ton-Oregon  Corporation,  144  P.  674. 

I  22  (Or.)  An  exhibit  containing  all  the  evi- 
dence, attached  to  the  bill  of  exceptions,  is  no 
part  thereof,  and  cannot  be  considered  except 
to  determine  the  correctness  of  the  ruling  on 
a  motion  for  nonsuit  or  directed  verdict. — ^Har- 
;ison  V.  Pacific  Ry.  &  Navigation  Co.,  144  P. 


H.  BETTLEBIEKT,  SIONIlfO,  AND 
FII.TNG. 

S  36  (Or.)  No  time  being  fixed  by  any  stat- 
ute within  which  the  circuit  judge  must  sign 
a  bill  of  exceptions,  a  bill,  whenever  settled, 
will  be  considered  on  aiq;>eal. — West  v.  McDon- 
ald, 144  P.  655. 

i  58  (Wyo.)  After  the  term  the  trial  court 
cannot  amend  the  bill  of  exceptions  from  mere 
memory  of  witnesses  or  the  recollection  of  the 
Judge,  but  only  upon  minutes  in  the  possession 
of  tlie  judge.— Stockgrowers'  Bank  of  Wheat- 
land V.  Gray,  144  P.  294. 


EXCHANGE  OF  PROPERTY. 

See  Appeal  and  Error,  |  171 ;  Brokm.  H  48, 
82;  Limitation  of  Actions,  {  40;  Bpadfle 
Performance,  |  120.  «  *^ 

EXECUTION. 

See  Banks  and  Banking,  t  129;  Corporations, 
S  155 ;  Creditors'  Suit,  {  89 ;  Estoppel,  |  68. 

m.  nUVAttCB.  FOBM.  AND  BBQUI- 
SITES  OF  WBXT. 

f  69  (Colo.)  Notwithstanding  Rev.  St  1908, 
I  7209,  forbidding  executions  on  jadgmmtB 
against  decedents,  special  execution  aminst 
proceeds  of  attached  property  held  properly  is- 
sued where,  after  the  attachment  defendant 
died  end  the  cause  was  continued  against  hia  ad- 
m[nlBtrator.--Catlin  v.  Yandegrift,  144  P.  S94. 

VH.  SAIiB. 

(A)  Manmer.  CtendBst,  Valldltr,  u<  Ooa- 
flrmliiB:  or  Vscatlms. 

{242  (Kan.)  Where,  on  motion  to  confirm 
an  execution  sale,  it  appears  that  the  pro- 
ceedings are  r^ular,  and  no  equitable  grounds 
for  setting  aside  the  sale  are  snown,  it  should 
be  confirmed.— Robinson  v.  Kennedy,  144  P. 
1002. 

1251  (Wash.)  Great  inadequacy  of  price 
will  Justify  the  vacation  of  an  execution  sale 
of  corporate  stock,  where  the  suit  was  merely 
to  eliminate  defeadants  from  the  corporation. 
— Triplett  v.  Bergman,  144  P.  890. 

(B)  Title  Md  RIvkta  of  Farokasor. 

1 264  (CJolo.)  The  rule  caveat  emptor  applies 
to  sales  on  execution,  the  purchaser  acgofring 
only  such  ioterrat  In  the  property  as  the  Judg- 
ment debtor  had  at  the  time  of  the  ssle.-— Ohio 
&  Colorado  Smelting  &  Refining  Co.  v.  Barr, 
144  P.  562. 

(O)  KedempHoa. 

1 302  (Colo.)  A  creditor  to  whom  Oie  land 
bad  been  transferred  by  trustees,  by  levying 
execution  on  the  land  and  purchasing  it,  and 
thereafter  accepting  redemption  money  from 
another  creditor  of  the  Judgment  debtor,  AeM 
not  estopped  to  deny  that  the  debtor  hu  anj 
legal  interest  subject  to  sale  on  execution.— 
Ohio  &  Colorado  Smelting  &  Refining  Go.  t. 
Barr,  144  P.  652. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  U  98,  143 ;  Appeaiance. 
|_24;  OiAtinuance,  {23;  BzecntioD,  |  60; 
Wills. 

m.  ASSETS,  afpraisaXh  and  nr. 

VENTOBT. 

§43  (Or.)  The  personal  property  of  a  de- 
cedent goes  by  operation  of  law  to  the  adminis- 
trator and  must  be  distributed  by  him.— Had- 
ley  V.  Hadley,  144  P.  80. 

f  65  (Wash.)  A  petition  by  an  heir  of  de- 
ceased held  to  state  a  cause  of  action  to  re- 
quire the  administrator  to  Include  omitted 
property. — In  re  Martin's  Estate,  144  P.  42. 

nr.  0OZ.LEGTION  AND  MANAOEHENT 
OF  ESTATE. 
(A)  la  Oeacral. 

i  84  (Or.)  It  la  the  duty  of  a  geiMal  admin- 
istrator, having  reason  to  believe  that  a  part- 
nership existed  between  decedent  and  his  son, 
who  held  the  property  In  bis  name,  to  have  it 
inventoried  and  to  bring  suit  therefor  or  to 
resiira.— Hadley  t.  Hadley,  144  P.  80. 

1 97  (OkL)  A  contract  employing  a  broker  to 
wU  land  for  a  stipulated  oommlHion  MM  not 
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Told  u  aftinrt  poblie  voBxy,  Ooo^  made  by  an 
administrator  when  it  waa  not  made  b;  him 
aa  aoch  adminiatrator  and  did  not  ^Eect  th« 
eatata^Drinker  t.  Kq^ar.  144  P.  80(K 

VI.  AIAOWAITOB  Mm  FAYKBBT  OF 

(D)  Pf«a«at«tlom  ui<  Allowue*. 

f224  (Colo.)  The  right  arlring  oat  of  an 
B^reement  by  deceased  to  make  a  will  In  plain- 
tlGTB  favor  is  not  a  "demand"  within  the  atatote 
reqairing  claims  against  an  estate  to  be  filed 
within  a  speelfied  time.— Olea  t.  Hadci'a  Vk- 
tate,  144  P.  891. 

VU.  DISTRIBUTIOH  OF  ESTATE. 

i  299  (GoloJ  Where  a  suit  ia  pending  against 
an  executor  for  specific  i>erformance  of  a  con- 
tract to  make  a  will,  held  error  to  order  dia- 
tribution  of  practically  all  the  estate  pending 
such  suit,  nnlesB  petitioner  was  secured  egainat 
loa^  by  Buch  ^tribution.— <HeB  t.  Macky'a 
Katate,  144  P.  891. 

Conceding  that  it  was  diacretionary  with  the 
court  to  order  secarlty  from  legatees  to  save 
harmless  the  plaintiff  in  a  pending  suit,  AcM 
that  it  was  an  abuse  of  diacretlon  not  to  require 
security  where  on  account  of  the  dissipation  of 
the  funds  the  plaintiff,  if  succesafnl,  would  be 
embarrawed  in  the  collection  ci  hla  jndgmantr— 
Id. 

Vm.  BALEU  AVD  OONVETAHOES  1111- 
VEB  ORDER  OF  OOVBT. 
(O  Sftle. 

1 375  (Cal.)  Under  Code  Civ.  Proc.  I  15B2, 
to  justify  an  order  vacating  a  sale  of  land  by 
an  administrator  on  the  ground  that  a  sum  ex- 
ceeding the  bid  by  10  per  cent,  may  be  obtained, 
It  must  also  appear  that  the  proceedings  were 
unfair,  or  the  bio  disproportionate  to  the  Tidue, 
but  if  there  is  a  written  offer  to  the  court  of 
lO  per  cent,  more  in  amount,  nothing  more  is 
raqoind  to  justify  the  court  In  confirming  the 
safe  to  the  highest  bidder,  or  ordering  a  new 
aale.— In  re  Bradley's  Estate,  144  P.  1S6. 

Where  court,  instead  of  confirming  sale  of 
land  by  administratrix  to  broker,  confirmed 
the  sale  to  a  client  of  the  broker,  who  made  a 
higher  bid  on  condition  that  money  dejKisited 
by  him  with  the  broker  should  be  returned,  and 
that  he  sliould  not  otherwise  be  required  to  pay 
the  full  amount,  held  that  the  court  had  no  au- 
thority to  accept  such  bid.— Id. 

Where  court,  instead  of  confirming  sale  of  real 
estate  by  admlnlatratrix  to  broker,  confirmed  a 
aale  to  a  client  of  th«  broker,  held  that  it  bad 
no  authority  to  order  the  broker,  who  waa  not 
a  party,  to  pa^  to  the  administratrix  money  de- 
posited with  him  by  bis  client. — Id. 

Where  broker  with  whom  real  estate  of  in- 
testate was  listed  for  sale,  obtained  an  offer 
of  $6,C00  end  presented  to  the  administratrix 
a  bid  of  $4,500  in  the  name  of  employ^,  there 
waa  such  unfairness  as  justified  tae  court  in 
refusing  to  confirm  the  sale  under  Code  Civ. 
Proc.  !  1552,  in  view  of  Civ.  Code,  SS  2228, 
2322,  relative  to  the  duties  of  agents  and  tros- 
teea^Jd. ' 

X.  Aonoira. 

i  450  (Utah)  In  an  action  by  an  adminiatra- 
tor to  recover  the  value  of  furniture  belong- 
ing to  his  intestate  which  die  Inteatate'a 
daughter  gave  to  defendant,  evidence  heU  not 
to  ahow  that  an  award  of  S75  waa  lasnffloleiit^ 
Woolley  V.  Taylor,  144  P.  10B4. 

EXEMPTIONS. 

See  Homestead ;  Taxation,  $8  6,  234. 

EXPERT  TESTIMONY. 

See  Bvidence,  »  471-630. 


EXPLOSIVES. 

Sea  Haater  and  Servant,  U  129,  286,  819. 

EXTRADITION. 

See  Habeaa  Ooipoa^  H  85,  82, 108. 

H.  IHTERSTATE. 

1 30  (Cal.App.)  One  may  be  a  principal  in 
a  crime  committed  in  another  state,  and  yet 
never  there,  and  so  not  a  fufatlve  from  justice 
therefrom,  necessary  under  Const.  V.  S.  art.  4, 
I  2,  and  R«t.  St  S  6278  (U.  S.  Gomp.  St  1918, 
f  10426).  for  interaUte  axtraditlon^BK  parte 
Shoemakar,  144  P.  966. 


See  Bzokera. 


FACTORS. 


FALSE  IMPRISONMENT. 

See  Mallcfona  Proeecotion. 

FALSE  PERSONATION. 

See  Phyileluia  and  Bntfeona,  |  8. 

FALSE  PRETENSES. 

Sea  Criminal  Iaw,  |  768 ;  Indictment  and  In* 
formation,  |  126. 

i  6  (Or.)  A  token  la  a  mark  or  sign,  a  ma- 
terial evidence  of  a  fact,  and  cheatinK  by  "false 
token"  implies  the  use  of  fabricated  material 
objecta  to  assist  the  persona  In  fraud,  and  a 
false  writing  may  be  a  talaa  token^^tato 
Leonard,  144  P.  118. 

{  7  (Or.)  Where  defendant  conveyed  hia  land, 
which  waa  iiractically  worthless,  and  took  a 
mortgage  tox  $4,600  to  apply  on  the  pnTcbase  of 
other  land,  the  mortgage  was  a  false  pretense.^ 
State  V.  Leonard,  144  P.  113. 

A  false  pretense,  to  constitute  a  crime,  must 
relate  either  to  past  or  present  facte,  and  rep- 
resentations or  promises  as  to  things  to  be  done 
in  the  futore  are  not  false  pretenaes.— Id. 

S  13  (Or.)  A  deed  of  conveyance  is  a  writ- 
ing within  L.  O.  L.  S  1964,  making  it  an  of- 
fense by  any  false  pretense  to  obtain  the  sig- 
nature to  any  writing,  the  false  makuag  where- 
of would  be  punishable  as  forgei7.— State  t. 
Leonard,  144  P.  681. 

Under  L.  O.  L.  f  1964,  the  crime  of  procuring 
the  signature  to  a  deed  of  conveyance  by  fabe 
pretenses  may  be  made  out  without  showing 
that  the  deed  was  delivered.— Id. 

§  42  (Or.)  Though,  under  L.  O.  §  1964, 
making  It  an  offense  by  any  false  pretense  to 
obtain  the  signature  to  a  writing  the  false  mak- 
ing whereof  would  be  forgery,  it  is  not  neces- 
sary to  show  that  the  writing,  if  It  be  a  deed, 
was  delivered,  the  delivery  may  be  shown  to 
prove  fraadulmt  intent  but  the  intent  may  ha 
shown  by  other  facts.— State  t.  Leonard,  144  P. 
681. 

f43  (Or.)  Under  U  O.  U  f  1641,  where  the 
false  pretense  by  which  the  signature  to  an  in- 
strument is  obtained  la  expressed  orally,  and 
is  accompanied  by  a  false  token  or  writing,  it 
is  not  necessary  that  there  he  any  note  or 
memorandum  thereof  In  writing. — State  t.  Leon- 
ard, 144  P.  lis. 

An  assignment  of  a  mortgage  for  $4,600  on 
land  practically  vahieless  b  a  false  writing, 
though  not  a  forgery,  and  Is  admissible  In  evi- 
dence in  a  prosecution  for  secnrimc  the  execu- 
tion of  a  deed  by  false  pi«tense.— Id. 

149  (Or.)  Evidence  Md  to  show  that  rep- 
resentations by  defendant  as  to  the  value  of 
land  covered  by  a  mortgage  were  false  to  de- 
fendant's knowledge,  that  oe  made  them  with 
intent  to  defraud,  and  that  the  complaining  wit- 
ness and  his  wife  believed  and  acted  on  them. 
—State  T.  Leonard;  144  P.  118. 
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8  51  (Or.)  In  a  prosecatfoh"  for  procuring  the 
signatiu-e  to  a  deed  by  false  pretenses  under 
L.  O.  ^  1984,  evidence  held  sufficient  to  take 
the  question  of  delivery  of  the  deed  to  the  ju- 
ry.—State  V.  Leonard,  144  P.  681. 

FALSE  TOKEN. 

See  False  Pretensea,  §S  6,  43. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACTS. 

See  Appeal  and  Error,  §|  171.  977;  Master 
and  Servant,  U  110,  111,  180,  228,  281,  289, 
290. 

FEES. 

See  GonstltutionBl  Law,  ||  211,  278. 

FELLOW  SERVANTS. 

See  Master  and  Servaat,  |{  170-188. 

FENCES. 

See  Easements,  S  68. 

S  27  (Kan.)  In  an  action  to  recover  for  the 
destruction  t>f  a  boundary  fence,  evidence  that 
plaintiff  owns  other  tracts  in  the  vidnitr  ie^ 
ordinarily.  incompetent.~Shataks  T.  WllliaiaB, 
144  P.  1007. 

FENDERS. 

See  Street  Railroads. 

nCTITIOUS  PERSONS. 

Sea  Billa  and  Notes,  SS  32.  639. 

FINDINGS. 

S^Ageal  and  Error,  SS  98^1012;  Trial,  gS 

'  FIRES. 

See  Bailroads.  H  40»-484. 

FISH. 

See  Indictment,  8  86 ;  Statutes,  1 110^. 

f  13  (Wash.)  A  set  net  ie  a  "fixed  appliance" 
within  Bern.  &  Bal.  Code,  f  S188.— State 
VosRien,  144  P.  947. 

Rem.  &  Bal.  Code,  |  5183,  prohibits  the 
use  of  appliances  in  rivers  flowini?  into  Paget 
Sound,  to  catch  fish,  and  section  G216  id  inde- 
pendent, relating  to  other  waten^Id. 

Rem.  &  Bal.  Code,  $  5193,  does  not  authoriie 
the  use  of  set  nets  in  waters  within  the  pro- 
hibition of  section  5183.— Id. 

Rem.  &  Bnl,  Code,  S  6215,  heM  not  to 
aSect  section  5183,  probibiting  the  use  of  un- 
Ucensed  appliancee  in  enamerated  waters  to 
c&tch  fihb.— Id, 

S  15  (Wash.)  An  information  held  to  charge 
the  unlawful  taking  of  oysters  from  state  lands, 
contrary  to  the  proviiious  of  Rem.  A  Bal.  Code, 
61i4S,  5253.— State  v.  Johnson,  144  P.  67. 

§15  (Wash.)  To  charge  an  offense  nnder 
Game  Code,  Laws  1913,  p.  878,  {  46,  it  must 
be  charged  that  the  net  complained  of  was  set 
above  tide  water.— State  v.  Vosgien,  144  P.  947. 

FIXTURES. 

See  Fraudulent  Ooaveyancei,  |  47. 

FOOD. 

86  (Kan.)  Under  Gen.  St.  1909,  |  3092,  for- 
bidding killing  or  sale  of  any  diseased  animal 
for  food,  selling  carcasses  or  toe  flesh  of  animals 
that  have  been  slaughtered  is  not  within  the 
ctatutc;  the  word  "auimals,"  as  commonly  used, 
meaning  a  living  brute  or  beast,^State  T. 
Wigleswoith,  144  831.   


1 21  (Waah.^  Evidence  held  not  to  warrant 
a  conviction  of  a  wliolesaler  on  the  charge  of 
selling  impure  food.— State  t.  Seattle  &  Pugst 
Sound  FaeUag  Go.,  144  P.  «84. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

X.  OnriL  UABZLXTT. 

S24  (CaLApp.)  A  complaint  held  insufficient 
to  state  a  cause  of  action  of  forcible  entry,  it 
not  showing  the  defendant's  retained  possession ; 
the  purjKwe  of  the  actitm,  as  shown  by  Code 
Civ.  Proc.  f  1174,  being  to  recover  poasttrion.— 
Davies  T.  Stark,  144F.  315. 

FORECLOSURE. 

See  Chattel  Mortgages.  {  262;  Mortgages,  H 
302,  400-650. 

FORFEITURES. 

See  Adverse  Possessioo,  S  8;  Bail,  {  76;  Cor- 

? orations,  Jg  654,  w8;   Insurance,  H  377, 
56;    Searches  and  Seizures:   Waten  and 
Water  Courses,  |  161. 

FORGERY. 

See  Cancellation  of  Instruments,  S  51:  False 
Pretenses,  §3  13,  42,  43 ;  Libel  and  Slander. 
§i  7,  123. 

9  I  (Or.)  Forgery  is  the  false  making  or  ma- 
terial altering,  with  the  intent  to  de&aud.  of 
any  writing,  which,  if  genuine,  might  be  of 
legal  efficacy  or  the  foundation  of  leg^  Ua- 
biTity.-Willetts  V.  Scudder,  144  P.  87. 

S4  (Or.)  Uttering  a  fabricated  instrument  is- 
not  necessary  to  constitute  the  crime  of  for^ 
ery.— SUte  v.  Leonard,  144  P.  681. 

It  is  not  necessary  to  the  crime  of  forgery  at 
a  deed  of  conveyance  that  Qie  deed  be  delivered. 
-Id. 

§  5  (Or.)  One  who  indorsed  the  name  of  n 
company  on  a  check  without  autiiority  is  not 
guilty  of  foi^ery,  if  be  believed  that  he  had 
authority  as  the  company's  agent.— WlUetta  t. 
Scudder.  144  P.  87. 

FRANCHISES. 

See  Constitutional  Law,  I  134;  Corporations, 
11  664,608;  Municipal  Corporations,  |  272; 
Waters  and  Wat«  Courses,  |  182. 

FRAUD. 

See  Appeal  and  Brror,  St  171,  1009;  Bills  aad- 
Notes,  SS  342,  489,  (S20;  Cancellation  of  In- 
struments, 8  58;  Contracts,  8$  99,  111,  143, 
284.  200,  322;  Embezzlement,  S  5;  False 
Pretenses ;  Forgery,  8  1 ;  Frauds,  Statute  of ; 
Fraudulent  Conveyances ;  Husband  and  Wife, 
i  6 ;  Insurance,  8  330 ;  Principal  and  Agent, 
is  21.  22,  24;  Taxation,  f  608. 

X.  SEOEPTXOH  OOKSTXTUTINQ 
FBATO,  Aim  T.TABTT.TTY 
TBEBEFOB. 

f  9  (Or.)  If  land  is  at  a  distance,  or  the  state- 
ment of  value  connected  with  specific  represen- 
tations as  to  conditions,  or  tlie  purchaser  cannot 
make  an  examiifatlon,  a  false  statement  as  ta- 
the  value  will  consUtute  fraud.— Bobertstm  t. 
Frey.  144  P.  128. 

8  1 1  (Or.)  An  expression  of  opinion  is  not 
actionable,  but  it  is  otherwise  of  a  statement 
as  to  value  or  quality,  made  with  a  knowledge  - 
of  its  falsity  and  with   lut<>nt  to  deceive.-^  - 
Smith  T.  Aj^tvon,  144  P.  115tt. 
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820  (Or.)  Misreprnentatloiisof  material  mat- 
ters, recklessly  made  without  knowins  their 
truth,  render  the  maker  llaUa  to  cue  who  relies 
nnd<acts  thereon  to  his  injury.— Bobertson  t. 
Frey,  144  P,  128. 

U.  AGTIOKS. 
(B)  PartIeK  and  Pleadlnar. 

S  39  (Colo.App.)  Wife  named  as  grantee  In 
■dc«d,  but  not  party  to  preliminary  contract  of 
sale,  and  ^orant  of  the  making  of  false  repre- 
eentatioDB,  held  not  a  necessory  party  to  a  suit 
hf  ^e  hoaband  for  damages  from  such  false  reo- 
KsentatloDB.— TeiBpel  v.  Idler,  144  P.  324. 

S4I  (Or.)  A  complaint  Held  to  state  a  cause 
of  action  for  fraud  and  deceit,  disregarding  al- 
legations relatiufr  to  rescission.— Robertson  v.  i 
Frey.  144  P.  128.  I 

In  an  action  for  deceit  it  nrnat  be  alleged  that 
the  representations  were  false,  as  defendant 
knew  that  they  were  made  with  intent  to  de- 
fraud, and  that  the  plaintiff,  relying  thereon, 
waa  induced  to  enter  into  the  contract. — Id. 

S4'  (Or.)  Each  component  of  fraud  must 
be  allejfed  and  proved  by  the  party  asserting 
fraud.— Smith  t.  Anderson,  144  P.  1158. 

(C)  Bvldencc. 

S  fi2  (Or.)  In  an  acdon  for  fraud,  a  quitclaim 
deed  tendered  by  plaintiflE  to  defendant  is  ir- 
nleraDt— Robertani  t.  Frey.  144  P.  12a 

(B)  Trial,  Jadvment,  and  RcTlew. 

1 64  (Or.)  Whether  a  statement  is  one  of 
fact  or  an  opinion  is  generally  for  the  jury,  on 
consideration  of  the  subject-matter,  the  respec- 
tive knowledge  of  the  parties,  and  the  form  of 
the  statement— Smith  v.  Anderson,  144  P.  1168. 

{65  (Or.)  In  an  action  for  fraud  in  an  ex- 
change, where  the  answer  admits  the  alleged 
value  of  the  property  conveyed  to  defendant, 
an  instruction  that  the  measure  of  damues  waa 
the  difference  between  the  value  as  represented 
and  the  actual  market  value  waa  the  same  in  ef- 
fect as  defendant's  contention  that  the  measure 
is  the  difference  between  the  value  of  the  prop- 
«rty  given  and  that  received.— Bobertson  t, 
Frey.  144  P.  128. 

FRAUDS,  STATUTE  OF. 

TI.  BEAL  FBOTEKTT  AHD  E8TATBS 
AND  XlTTEBESTa  THEKEIN. 

i  56  (ColcApp.)  Where  the  rights  of  defend- 
ant in  ejectment  for  maintaloing  an  Irrigation 

reservoir  extending  over  part  of  the  land  de- 
pended on  acts  oi  Congress  and  not  only  on 
an  agreement,  the  statute  of  frauds  was  not 
available  to  defeat  defendant's  Eigbt.-rEdwarda 
V.  Roberts,  144  P.  850. 

§  60  (Colo.App.)  Under  the  statute  of  frauds, 
a  right  of  way  over  the  land  of  another  can- 
sot  be  granted  or  proved  by  parol.— Workman 
T.  Stephenson,  144  P.  1126. 

VOX.  ASQUISITES  AKS  SUFFICIEITOT 
OF  WBITUIO. 

S  1 08  (Or.)  The  words  "value  received,"  vrith- 
out  details,  sufficiently  express  the  considera- 
tion within  L.  O.  li.  I  808.— First  Nat  Bank  of 
Albany  v.  Hawkins.  144  P.  131. 

Under  L.  O.  L.  $  S857,  relating  to  considera- 
tion of  negotiable  instruments,  a  guaranty  in- 
dorsed on  a  note  and  signed  by  the  guarantor 
is  valid,  notwithstanding  section  808,  requiring 
a  memorandum  in  writing  expresung  the  con- 
sideration.—Id. 

FRAUDULENT  CONVEYANCES. 

See^Baiikr^tc]^J|  IQO,  166;  Constttational 


I.  raAWSFBBa  AKP  mAKSAOTIOm 
HrVAXID. 

(A)  Groanda  of  luvalldltr  *n  GJencFal. 

13  (Idaho)  Eev.  Codes,  SS  33.12-3335,  relat- 
ing to  sales  of  goods  in  bulk,  held  a  reasonable 
exercise  of  the  state's  police-  power.— Boise 
Asg'n  of  Credit  Men  v.  Ellis.  144  P.  6, 

Kev.  Codes.  ||  3382-3385.  relating  to  sales 
of  goods  in  bulk,  held  not  un(x>nstitutionaL 
^Id. 

15  (CaLApp.)  Civ.  Code,  f|  3439,  3442, 
should  be  liberally  construed  to  effectuate  their 
purpose  to  prevent  debtors  from  placing  their 
property  beyond  the  reach  of  their  creditors. — 
Borgfeldt  v.  Curry,  144  P.  976. 

(B)  Natnro  and  Form  of  Transfer. 

9  25  (Mont.)  A  sale  by  a  sheriff  under  a  m-w- 
er  in  a  chattel  mortgage,  as  authorized  by  Rev. 
Codes,  8  5769,  la  within  section  6128,  as  to 
fraudulent  conveyances,  and  so  void  against 
subsequent  good-faith  pun^asers  from  the 
moruagor  wbo  had  continned  In  possession. 
^Kerr  v.  Blaine,  144  P.  666. 

(O)  Prftpertr  and  Rlarhi*  Tranaferred. 

S47  (Idaho)  "Fixtures"  used  in  connection 
with  a  mercantile  business  are  not  by  implica- 
tion kiduded  within  the  meaning  of  "goods  in 
bulk,"  as  tiie  term  is  used  in  tine  Bidk  Sales 
Law.— Boise  Ass'n  of  Credit  Men  v.  Ellis.  144 
P.  6. 

"Merchandise,"  within  the  meaning  of  the 
Bulk  Sales  Xisw,  means  such  things  as  are 
usually  I>ought  and  sold  by  merchants. — Id. 

(D)  Ind«btedneaa,  InBolTenoT-.  and  Intent 
of  Grantor. 

161  (Cal.App.)  Under  Oiv.  Code,  S  3442,  it 
is  immaterial  that  a  debtor  who  transferred 

£rpperty  in  contemplation  of  insolvency  was 
1  fact  solvent  at  the  time.— Borgfeldt  v.  Curry, 
144  P.  976. 

m.  BEMia>IE8  OF  0BEDITOB8  AND 
PUBCHA8EBS. 

(C)  RlKht  Of  Action  to  Bet  Aside  Trus- 
ter,  and  Defeusea. 

S241  (Colo.)  A  creditor  wbo  has  not  yet  re- 
duced his  claim  to  judgment  Is  within  Rev. 
at.  1908,  I  2671.— Tburinger  T.  Trafton.  144 

P.  868. 

(G)  Bvldenoe. 

i  278  (Colo.)  Whm  a  debtor  ocmveys  prop- 
erty to  his  wife  when  insolvent,  or  if  the 
transaction  will  render  him  insolvent,  the  hus- 
band and  wife  must  establish  by  clear  and 
satisfactory  evidence  that  tbe  transaction  was 
made  in  good  faith,  for  a  valuable  considera- 
tion, without  Intent  to  hinder,  delay,  or  de- 
fraud cKditors.— Thuringer  v.  Trafton.  144  P. 
866. 

$278  (Wash.)  Under  Rem.  &  Bal.  Code,  S 
5292,  the  burden  of  proof  ia  upon  the  party 
asserting  the  good  faith  of  a  conveyance  by  a 
husband  to  his  wife  attacked  as  in  fraud  of 
creditors.— Benham  v.  Hawkins,  144  P.  532. 

In  a  suit  to  set  aside  a  conveyance  by  a  hus- 
band to  his  wife  as  in  fraud  of  creditors,  held, 
that  the  wife  did  not  sustain  the  burden  of  es- 
tablishing tbe  good  faith  of  the  transaction.- Id. 

S  297  (CaLApp.)  Evidence  held  to  show  that 
a  conveyance  to  a  wife  waa  made  in  contem- 
plation of  insolvency  by  a  busliand  and  was 
void  as  against  exiBting  creditors.— Boi^eldt 
V.  Curry,  144  P.  976. 

S  298  (Or.)  Evidence  Aeld  inaufficient  to  war< 
rant  a  finding  that  conveyances  of  certain  prop- 
erty to  a  debtor's  wife  and  sons  were  fraudu- 
lent and  made  with  an  intent  to  defeat  plain- 
tirs  claim.— Martin  v.  Thomas,  144  P.  d84. 

1 300  (Colo.)  Evidence  kdd  to  Aow  that  tho 
conveyance  by  a  husband  to  his  wife  was  a 
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fraud  upon  crediton,  and  net  a  conveyance  of 
property  bought  with  the  wife's  money,  aa 
claimed  bv  her.— Thnrlnger  t.  Trafton,  144  P. 
866. 

FREEHOLD. 

See  Estates,  |  .154. 

FUGITIVE  FROM  JUSTICE. 

See  BxtladiUon,  1  SO.  , 

GAME. 

See  Constltational  Law,  H  68,  96.  208;  Fish ; 
Statutes.  1 110^. 

fS/a  (Wash.)  Though  oonnty  game  eommia- 
slon  had  no  power  to  ferMd  "teedtaig"  gronuds  to 
entice  game,  held  that  in  creatioc  game  preserre 
it  properly  considered  the  fact  uiat  each  *feed- 
iog**  contributed  to  an  excesslTe  alaogbter  of 
game.— Cawaey  t.  Brickey,  144  P.  938. 

1 4  (Wash.)  Laws  1818,  p.  866.  |  4.  subdlv. 
7,  authorizing  the  creation  of  game  preserves, 
held  not  uncoustltationaL— Cawaey  v.  Btickey, 
144  P.  938. 

Laws  1918.  p.  866,  }  21.  rdattva  to  the  title 
and  ownership  of  game,  A«Id  declaratory  of  the 
common  law. — Id. 

Laws  1913.  c.  120,  p.  856,  i  4,  subdlv.  7,  au- 
thorizing county  eanie  commissions  to  create 
game  preserves,  Aela  not  Invalid  as  granting  such 
arUtrary  and  unlimited  power  to  the  commis- 
sifMi  as  to  constitute  an  nnraaaonabte  ezudas  of 
the  police  power.— Id. 

GAMING. 

I.  OAMBUirO  OOlVTBACTS  AND 
TBAMSACTZOirS. 
(A)  Ifjitmre  ud  Validity. 

I  1 1  (Ean.)  In  an  action  to  recover  a  bro- 
ker's commission  and  margins  for  the  purchase 
and  sale  of  grain,  held  that  the  transaction 
declared  on  in  the  petition  constituted  gamr 
bling  contracts  in  violation  of  Gen.  St  U09, 
ii  5168,  6169.— Orthwein-Matdiette  Inv.  Co. 
V.  MeFarlln,  144  P.  842. 

S  12  (Kan.)  Gen.  St.  1909,  S|  5168,  5169. 
was  not  intended  to  prevent  contracts  entered 
into  in  good  faith  for  the  future  delivery  of 
commoditieB. — Ortbweln-Bfatehette  Inv.  Co.  t. 
McFarUn,  144  P.  844. 

(B)  RUchto  ud  B«ai«dJes  of  P«rtlMb 

1 36  (Kan.)  Where  a  broker  knowfni^  par- 
ticipates in  his  princlparB  unlawful  intent  In 
a  speculative  transactioD  in  violation  of  Geo, 
St.  1909,  SS  6168,  6169,  be  cannot  recover  for 
his  services  or  for  losses  incurred  or  advances 
made.-^>Tihwein-Matchette  Inv.  Co.  T.  Me- 
Farlln, 144  P.  842. 

m.  CRmiNAI.  RESPOK8IBILITT. 
(B)  PpoBecntton  and  FimlBlinteiit. 

i  94  (Okl.Cr.App.)  In  a  prosecution  for  gam- 
bling, in  vioUtion  of  Rev.  Laws  1910,  t  2499, 
evidence  not  i>ertinent  to  the  question  whether 
the  offense  was  committed  as  charged  was  in- 
admissible.—Baldwin  T.  State,  144  F.  684 

GARBAGE. 

See  Munldpal  Corporations,  1 126. 

GARNISHMENT. 

See  Justicee  of  the  Peace,  |i  87,  162. 

I.  NATUBE  Aim  OROtJNDfl. 

S  I  (Or.)  "Garnishment"  is  a  proceeding  In 
rem  to  invest  plaintiff  with  power  to  appropri- 
ate property  in  the  hands  of  the  garnishee.— Mc- 
Laughlin T.  AumsviUa  Mercantile  Ca,  144  P. 


BHPOBTEB  1242 

n.  PEBSOJT8  AXD  PBOPEKTT  SUB- 
JEOT  TO  OABinSHBCEKT. 

i  13  (Or.)  To  sustain  garnishment  proceed- 
ings, the  garnisliee  must  be  indebted  to  the  de- 
fendant at  the  commencement  of  the  proceedings 
with  a  subeistiug  right  of  action  by  the  defend- 
ant against  the  gamUhea.— fidwDerman  v.  Math< 
Ison,  144  P.  1177. 

S  34  (Or.)  Under  employer's  liability  insnr- 
anee  policy,  construed  with  L.  O.  L.  |{  716,  716» 
held  that  there  was  nothing  due  assured  sub- 
ject to  garnishment  by  an  employ^  exc^t  an 
amount  equal  to  that  which  assured  had  paid  on 
l9ie  empkm's  JudgaienL— Scheoerman  v.  Mathl- 
Bon.  144P.  1177. 

m.  FBooEEDnrcw  to  pkooukb. 

5  64  (Or.)  One  availing  himself  of  gamlahr 
ment  must  comply  with  the  statutes.- Mcl«nrii- 
lin  V.  AumsvlUe  MercantUe  Co.,  144  P.  1154. 

VZ.  PROCBEDINOS  TO  StTPFOBT  OB 
EKFOBOB 

1 133  (Or.)  Gamisbment  plaintiff  dissatisfied 
with  garnishee's  certificate  under  L.  O.  L.  |  303, 
mast  obtain  an  order  for  the  appearance  and  ex- 
amination of  garnishee  and  file  and  serve  allega- 
tlons  and  interrogatories  under  section  316.— Me- 
LaugbUn  t.  AumsviUe  Mercantile  C!o.,  144  P. 
1164. 

A  garnishee  may,  by  appearance,  waive  serrlc* 
of  allegations  and  interrogatories  required  by  Lb 
O.  L.  I  815,  hut  cauot  wnivs  the  IHng  tfaere- 

ot— Id. 

GAS. 

6  (7  (Or.)  One  engaged  in  sale  of  Ulnminatlng 
gas  must  exercise  care  proportionate  to  the  dan- 
ger to  prevent  the  escape  of  us  from  mains. — 
Sharkey  v.  Portland  Gas  A  Coke  Oth.  144  P. 
1152. 

I  20  (Or.)  A  complaint  in  an  action  against  a 
gas  company  for  injuries  by  escaping  gss  held  to 
allege  that  the  escape  was  due  to  negligence.— 
Sharksy  v.  PortUnd  Oaa  &  Coke  Co..  144  P. 
1152. 

Whetiier  a.  gu  campany  was  negligent  in  per- 
mitting gas  to  escape  mm  for  the  jury.— Id. 

GIFTS. 

See  Hnaband  and  Wife.  1 116. 

I.  INTER  VIVOS. 

S  1 1  (Utah)  If  the  donor  makes  unconditional 
delivery  and  parts  with  all  prraent  and  fotnia 
control  of  the  property,  there  is  a  valid  gift  in- 
ter vivos,  though  present  enjmrment  be  post- 
poned.—Wool  ley  r.  Taylor,  144  P.  1094. 

1 19  (Utah)  To  constitute  a  vaUd  gift  Inter 
vivos,  delivery  need  not  be  made  to  the  donee 
personally,  but  may  be  made  to  a  third  person  as 
agent  or  trustee  for  the  donee.— Woolley  v.  Tay- 
lor, 144  P.  1094. 

{  49  (Utah)  Evidence,  in  an  action  for  corpo- 
rate stock,  held  to  show  that  deceased  mad«  a 
valid  gift  inter  vivos  of  the  stock  to  his  daugh- 
ter, ddivering  it  to  a  banker  to  hold  for  har.— > 
Woolley  V.  Taylor,  144  P.  1094. 

GOOD  FAITH. 

See  Chattel  Mortgages,  S  190;  Fraudulent  Con- 
veyances, S  278;  Spedflc  Performance,  H 
92-101;  Vendor  and  Purchaser.  H  229-282. 

GRAND  JURY. 

1 8  (Wash.)  Under  8  Bern.  A  BaL  Code.  M 
84—4.  94—5,  a  grand  jnxy  which  was  selected 
by  the  court,  witiiout  resort  to  aiance,  from 
among  the  Jurors  in  attendance  whose  names 
hnd  ,beuk  drawn  ^md  the  ]iate-  br  chance^  was 
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ineffally  selected.— State  y.  Superior  Coart  of 
Whatcom  County,  144  P.  82. 

3  Bern,  ft  Bai  Code,  I  94—5,  requires  the  final 
■election  of  grand  juron  to  be  mada  by  chance, 

GRANTS. 

See  Dedicatioii,  {  1;   Licenses,  I  44;  Public 

GUARANTY. 

See  B^andi,  Statute  of,  |  108;  Principal  and 
Saraty. 

I.  REQUISITES  AXD  VAUDITT. 

1 14  (Or.)  A  guaranty,  to  be  valid,  must  be 
upon  a  valuable  consideration. — First  Nat.  Bank 
of  Albany  v.  Hawkins.  144  P.  ISL 

1 16  (Or.)  Where  a  guaranty  is  made  after 
the  completion  of  the  principal  contract,  there 
must  b«  a  new  consideration.— First  Nat. 
Bank  of  Albany  v.  Hawkins,  144  P.  131. 

When  a  guaranty  is  oontempoianeous  with 
<te  principal  contract,  tlie  conaideratluli  need 
not  be  distinct— Id. 

GUARDIAN  AND  WARD. 

See  Appeal  and  Error,  $  161 ;  Indians,  %  IS. 

n.  APPonrnoEHT.  quaiiIitoatiok, 

AND  TEHUBE  OF  GUARDIAN. 

I  16  (CaL)  A  minor  held  to  be  posBeesed  of 

propert?  so  as  to  entitle  one  nominated  by  him 
as  guardian  of  his  estate  to  receive  letters  of 
|uard!an8hlp.— In  re  Kirkman's  Estate,  144  P. 

1 19  (Gal.)  Under  Ood^  Giv.  Proe.  |  1750, 
when  read  in  connection  with  sections  1748, 
1749,  a  minor  under  14,  for  whom  separate 
xuardians  of  hie  person  and  estate  had  been 
appointed,  may  at  the  age  of  17  nominate  an- 
other aa  guardian  for  both  his  person  and  es- 
tate, and  the  nominee  must  he  appointed,  if  a 
suitable  person.— In  re  Kirkman's  Estate,  144 
P.  745. 

IV.  SALES  AND  CONVETANOE8  UN- 

DER ORDER  OF  COURT. 

SB6  (pkl.)  Under  Rev.  Laws  1910,  $  6557, 
a  guardian's  petition  to  sell  realty  must  state 
the  condition  of  the  estate  and  facta  showing 
the  expediency  or  necessity  of  such  sale.— Sockey 

V.  Winstock,  144  P.  372. 

Where  a  ^ardian's  petition  to  sell  realty  com- 
plies with  Bev.  Laws  1910,  i  6557,  the  court 
acquires  jurisdiction.— Id. 

A  guardian's  petition  to  sell  realty  construed, 
and  held  sufficient  to  confer  jurisdiction  on  the 
county  court,  where  it  substantially  complied 
with  Rev.  Laws  1910,  {  6557.— Id. 

i  107  (OU.)  Where  a  court  has  acquired  ju- 
risdiction by  the  filing  of  a  guardian's  petition 
to  sell  realty,  a  judgment  ordering  the  sale  ia 
not  subject  to  collateral  attack  though  the  pro- 
Me<^ngs  be  irregular.— Sockey  v.  Winstock,  144 

^'  GUESTS. 

See  Innkeepers,  1 11. 

HABEAS  CORPUS. 

See  Certiorari,  SI  5>  10;  Courts,  }  206. 

-  X.  NATURE  AND  OROUNDS  OF 
REKEDT. 

1 2  (Colo.App.)  Rev.  St.  1908,  S8  2917-2930. 
does  not  affect  the  common-law  writ  used  by  a 
parent  to  obtain  the  custody  of  his  infant  child, 
parte  Casper,  144  P.  1187. 

n.  jurisdiction,  PROOBEDINCW, 
AND  E^ELIEF. 

1 41  (Kan.)  Whexe  prior  to  tiie  full  execution 
of  a  mandate  Issued  from  the  Supreme  Court 


another  court  issues  a  writ  of  habeas  corpus 
requiring  a  sheriff  to  produce  the  convict  and 
thereafter  renders  judgment  purporting  to  dls- 
chaive  him,  such  jodgment  i«  void.— State  t. 
Callahan.  144  P.  189. 

$46  (Ck)lo.App.)  Habeas  corpus  by  a  father 
for  the  custody  of  his  infant  child  is  within  the 
civil  jurisdiction  of  the  county  court  within  Rev. 
St  1908,  §  1626.— Ex  parte  Casper,  144  P.  1137. 

§85  (CaLApp.)  On  the  affidavits  for  the  de- 
manding state  and  those  for  om.  held  under  exec- 
utive warrant  in  Interstate  extraditioD,  Md,  he 
should  be  discharged  as  not  having  been  in  such 
state  on  the  alleged  date  of  the  crime.— E3x  parte 
Shoemaker,  144  P.  985. 

{85  (OkL)  Where,  in  habeas  corpus  to  se- 
cure possesaion  of  a  child,  defendant  introduced 
evidence  leflecttnc  diudnntageoualy  on  peti- 
tioner, it  was  error  to  refuse  to  hear  evidence 
in  rebuttaL— Snow  v.  Smith,  144  P.  S78. 

Evidence  in  habeas  corpus  to  obtain  the  cus- 
tody of  plaintiff's  minor  son,  against  the  moth- 
er and  the  child's  maternal  grandparents,  ketd 
to  aathoriae  a  judgm«it  for  defeiuantB,  nnder 
Bev.  Laws  1910,  {  4384.— Id. 

1 92  (Cal.App.>  The  mffldency  of  13m  papers 
on  which  the  executive  warrant  leaned  may  be 
inquired  Into  on  haheaa  oorpni.— Ex  parte  Shoe- 
maker, 144  P.  986. 

Whether  one  was  a  togitiTe  from  Justice  from 
the  state  demanding  his  extradition  may  be  in- 
quired into  on  habeas  corpus,  and  he  wiU  be  dis- 
charged on  showing  he  was  not  there  at  practi- 
cally the  time  the  indictment  charges  the  crime 
was  committed.— Id. 

Inquiry  as  to  whether  one  held  under  execu- 
tive warrant  in  interstate  extradition  was  in  the 
demanding  state  at  the  alleged  time  of  commis- 
sion of  the  crime  is  not  prohibited  as  involving 
the  question  of  his  guilt — Id. 

S99  (Golo>A.pp.)  Habeas  corpus  by  a  father 
for  the  custody  of  his  infant  child  la  a  civil  ac- 
tion, and  the  court  will  only  consider  the  inter- 
ests of  the  child.— Ex  parte  Casper,  144  P.  1137. 

S  103  (Cal.App.)  Aa  against  right  to  diechaige 
of  one  held  under  executive  warrant  in  interstate 
extradition,  the  indictment  alleging,  without 
qualification,  commisaton  of  the  crime  on  a  cer- 
tain day,  it  moat  be  ehown  he  was  in  tiie  de- 
manding state  on  that  day.— Bx  parte  Shoemak- 
er, 144  P.  985. 

SnS  (Colo.App.)  Under  Rev.  St.  1908,  | 
1636,  an  appeal  lies  to  the  district  court  in  ha- 
beas corpus  proceedings  brought  in  the  county 
court— Bx  parte  Casper,  144  P.  1187. 

$113  (Kan.)  Since  the  adoption  of  the  amend- 
ed Code,  an  appeal  will  lie  to  the  district  court 
from  a  decision  of  the  probate  court,  discbarg- 
ing  the  petitioner  in  a  nabens  corpus  proceed- 
ing.—Miller  V.  Gordon,  144  P.  274. 

A  chief  of  police,  made  respondent  In  a  habeas 
corpus  proceeding,  may  appeal  from  an  order  of 
the  probate  court  discharging  the  petitioner. 
-Id. 

That  no  supersedeas  was  granted  and  no  stay 
asked  on  an  order  of  the  probate  court,  dia- 
cbarging  the  petitioner  In  habeas  corpus  pro- 

ceetfingB,  held  not  to  render  moot  the  questions 
raised  on  appeal  from  a  judgment  of  the  district 
court,  dismissing  the  appeal  from  the  probate 
court — Id. 

S  1 13  (Old.)  Refusal  to  hear  evidence  offered 
in  rebuttal  of  defendant's  evidence,  which  re- 
flected disadvantageously  on  petitioner  in  ha- 
beas corpus  to  obtain  custody  of  a  child,  held 
harmless.— Snow  v.  Smith,  144  P.  57a 

S  117  (Cal.App.)  A  habeas  corpus  proceeding 
ia  ended  by  the  judgment,  whether  denying  or 
granting  the  writ,  and  thereafter  is  not  pending ; 
so  that  there  can  he  no  rehearing  therein.— Bx 
parte  Shoemaker,  144  P.  086. 
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HANDWRITING. 

See  Criminal  Law,  8  404. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  |fi  1027-106S. 

HEALTH, 

See  IndictmeDt  and  Information,  {  S. 

I.  BOARDS   OF  HEAI.TH  ASD  SANI- 
TARY OFFICERS. 

§  7  (Or.)  A  county  health  officer  appointed  un- 
der L.  O.  L.  §  4695,  cannot  be  removed  by  the 
county  court  because  ineligible,  the  remedy  be- 
ing by  action  at  law  under  L.  O,  L.  |  366.— Van 
Brakle  t.  State  Board  of  Hwlth,  144  P.  1170. 

HEARING. 

See  Appeal  and  Error,  S5  631-83(t. 

HEARSAY. 

See  Criminal  Law»  H  419.  420; 

HEIRS. 

See  DesGOit  and  IMttribntloB. 

HERNIA. 

See  Master  and  Servant.  S  2S0%. 

HIGHWAYS. 

Sfe  Bridges;   Dedication,  |  18;   Jury,  {  13; 
Municipal  Corporations,  §{  697-706. 

I.  ESTABUSHMENT,  AI.TERATIOM, 
AND  DISCOMTINUANOE. 

.  (C)  Alteration,    Vaeatloa,   or  Abandon- 
meni. 

g  79  (Or.)  Where  a  county  toad  aupei'viBor 
changed  the  course  of  a  highway  and  so  altered 
the  conditions  that  the  old  way  could  no  longer 
be  used,  there  was  an  abandonment  thereof  witb> 
out  reference  to  the  length  of  time  the  new 
couditions  contisned.— Bitney  t.  Grim,  144  P. 
400. 

n.  BIOHWAT  DISTRI0T8  AND 

OFFICERS. 

§  95  (Or.)  A  district  road  meeting  duly  peti- 
tioned for,  notified,  and  called  under  L.  O.  L.  §§ 
8384-6302,  was  not  a  "judicial  tribunal,"  but 
was  a  "quasi  inferior  political  tribunal."— Beirl 
V.  Columbia  County,  144  P.  457. 

IV.  TAXES.  ASSESSMENTS.  AND 
WORK  ON  HIGHWAYS. 

i  127  (Or.)  Under  L.  O.  L.  Sg  6390,  6391,  re- 
lating to  the  levy  of  a  road  district  tax,  neld 
that  where  the  meeting  was  duly  called,  and 
notified,  and  authorized  to  make  the  lery,  the 
use  of  the  word  "freeholders"  and  in  one  place 
of  the  word  "taxpayers,"  in  the  certificate  to 
the  county  court,  instead  of  the  words  "legal 
voters,"  was  only  an  irregularity,  not  invalidat- 
ing the  levy.— Beirl  v.  Columbia  County,  144 
P.  457. 

L.  O.  L.  S  6386,  authorizing  district  road 
meetings,  legally  called,  to  determine  special 
road  improvements,  and  levy  taxes  therefor,  held 
to  be  construed  with  section  6387,  providing 
that  resolutions  adopted  by  such  meetings  shafl 
be  transmitted  to  the  county  court  following 
their  adoption,  and  with  other  sections  relating 
to  special  road  tax. — Id. 

Under  L.  O.  L.  8  6386,  all  the  steps  necessary 
legally  to  call  a  district  road  meeting,  under 
L.  O.  L.  fi§  6384^^92.  are  conditions  precedent 
to  aDthoiity  to  hny  a  nlid  taz^Id. 


V.  REQin:.ATION  AND  USE  FOR 
TRAVEE.. 

(B)  Vmm  of  HtirliwMr  snA  I>«w  of  tko 

Hoad. 

S  166  (Kan.)  Gen.  St  1909,  $  449,  requiring 
lif  hts  on  motor  vehicles,  is  intended  for  the  ben- 
efit of  persons  driving  an  automobile  as  well  as 
for  others  using  the  highway. — Temes  v.  Giles, 
144  r.  1034. 

I  172  (Kan.)  A  motorist  rtioold  keep  a  vigi- 
lant watch  ahead  for  other  vehicles  as  well  aa 
for  pedestrians.- Temea  t.  Giles.  144  P.  1014. 

f  175  (Kan.)  That  a  motorist  drives  hia  auto- 
mobile on  the  left  side  of  a  highway  does  not 
alone  render  him  negligent— Ternes  v.  Giles.  144 
P.  1014. 

S  184  (Wash.)  In  action  for  injariea  to  M- 
cyde  rider  struck  by  an  automobile  from  behind, 
failure  of  plaintiff  to  turn  to  the  left  and  permit 
defendant  to  pass  to  the  right,  as  required  by 
Rem,  &  Bal.  Code,  S  5569,  held  not  to  defeat  a 
recovery ;  the  questions  of  negligence  and  con- 
tributory negligence  being  for  the  jury.— Cto- 
herty  v.  Griffiths.  144  P.  912. 

In  action  for  injuria  to  bicycle  rider  atruck 
by  aotomobile,  complaint  kel£  not  insufficient 
as .  failing  to  allege  the  particular  ground  of 
negligence.— Id. 

In  action  for  injuries  in  collision  wiUi  auto- 
mobile,  instruction  that  burden  was  on  defend- 
ant to  show  that  collision  was  occasioned  by 
plaintilPa  careleasnaaB  keld  not  to  put  a  greater 
burden  on  d«fondant  than  that  of  ihowing  tbat 

Slaintiflfs  negligence  contribnted  to  Uw  aed- 
ent.— Id. 

(C)  Injwlca  from-  Defcota  or  Okatm^ 

tlOB«> 

i  197  (Or.)  A  traveler  on  a  public  road  may 
rely  upon  the  preaomption  that  conntr  officers 
have  done  their  dnty,  and  when  addressed  by  a 
person  in  bis  rear  may  turn  his  bead  toward  the 

S waiter  to  give  attention  to  what  ii  said^ 
Igoux  T.  Tamtaill  County,  144  P.  437. 

HOMESTEAD. 

See  Public  Lands,  {  82;   Taxation,  ^  6,  610. 
631 ;  Vendor  and  Purchaser,  8  130. 

m.  RIGHTS  OF  SURVIVING  HUS- 
RAND«  WIFE.  CHIIJ»REN, 
OR  HEIRS. 

I  139  (Kan.)  Where  a  homestead  was  rent- 
ed to  a  son  of  deceased,  held,  that  the  amoimt 
of  the  rent  inured  under  Gen.  St  1909.  8|  2836, 
2938,  2939,  to  the  sole  benefit  of  decedent's  in- 
sane widow  and  minor  children  to  the  exclo- 
sion  of  adolt' diildien.— Bmitib  t.  Landis,  144 
P.  998. 

HOMICIDE. 

VII.  EVIDENCE. 
(B)  "Weialit  and  Siifflclener> 

S  250  (Okl.Cr.App.)  Evidence  held  to  sustain 
a  convicticn  of  murder.— Etter  v.  State,  144  P. 
560 ;  Scribner  v.  Same,  Id.  626. 

8  250  (Okl.Cr.Ap^)  Evidence  htM  such  as 
would  sustain  a  conviction  of  morder.^I>unean 
V.  State.  144  P.  629. 

.  X.  APPEAI.  AND  ERROR. 

1 340  (0&LGr.Apik)  An  instruction  aa  to  the 
Question  of  guilt  or  Innocence  of  murder,  even 
if  erroneous,  was  harmless,  where  defendant 
was  convicted  of  manslanghtor.— Duncan  t. 
State,  144  P.  629. 

HORTICULTURE. 

See  Agriculture,  S  1. 

HOSPITALS. 

See  Criminal  Law,  |  93;  Indictment  and  Iit- 
ionnation,  |  8. 
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HUMANITARIAN  DOCTRINE. 

See  Master  and  Servant,  |  280. 

HUSBAND  AND  WIFE. 

See  Appeal  and  Error,  §  219:  AadgDmentf!,  § 
SO;  Contracts,  lUl;  Orindnal  Law,  B  838; 


Deeds,  I  78 ; 
meot,  S^;  ] 


,  Divorce:  Dower;  Embezsle- 
Batoppel.  I  70 ;  Evidence,  S  35; 
Fraudulent  Conveyances,  »  278,  297,  298, 
300;  Mortgages,  f  310;  Maniciua  Corpora- 
tions, I  70G;  Pleading.  %  236;  Wltneases,  SS 
62.  143,  188. 

I.  MUTUAI.  BIGHTS,  DUTIES,  AKD 
UCABIUTIES. 

{  6  (Ken.)  D<^s  executed  shortly  before  tbe 
grantor's  marriage  held  valid  as  to  one-half  of 
the  land,  •though  invalid  as  to  the  rest  as  in 
fraod  of  tbe  wife's  marital  rights, — Ross  v.  Per- 
kins. 144  P.  1004. 

m.  OOWVEYAJTOES.  OONTBAOTS,  AHD 
OTHIiR  TRAN8ACTIOKS  BETWEEN 
HUSBAND  AMD  WIFE. 

§36  (CaLApp.)  Under  Civ.  Code,  8  158,  a 
husband  and  wife  may  enter  into  any  transac- 
tion with  the  other,  respecting  property,  wlilch 
either  might  have  made,  if  nnmarned.— Stoff  v. 
Erken,  144  P.  312. 

§  48  (Wash.)  Where  a  wife  conveyed  her  in- 
terest in  the  homestead  and  community  proper- 
ty to  her  husband  for  an  inadequate  considera- 
tion, after  separation  and  on  bis  agreement  to 
sapport,  etc.,  which  he  failed  to  do  after  im- 
mediately obtaining  a  divorce,  she  was  enti- 
tled to  have  the  conveyance  set  aside.— Xeager 
T.  Yeager,  144  P.  22. 

V.  WIFE'S  BEPABATE  ESTATE. 
<A)  What  GonaUtntea. 

1116  (CalJ  Under  Civ.  Code,  §«  ICS,  159. 
160,  where  note  was  given  to  married  woman 
under  an  agreement  of  husband  and  wife  that 
maker  might  live  in  th^  family  whenever  he 
desired,  held,  that  there  was  a  gift  to  the  wife 
of  the  services  of  tbe  husband  and  wife  in  per- 
formance of  the  contract,  and  tbe  note  was 
therefore  her  «parate  property.— OuUen  v.  Bis- 
hee,  144  P.  968. 

1 133  (Idaho)  Evidence,  in  an  action  to  quiet 
title  to  realty  standing  In  the  name  of  the 
bankrupt's  wife,  held  to  show  that  such  realty 
was  liie  wife's  separate  .property,  within  Rev. 
Codes,  f  267a— WUkeraon  t.  Aran,  144  F.  1106. 

VI.  ACTIONS. 

{208  (Cal.)  In  a  married  woman's  action  on 
a  note  which  was  her  separate  proper^,  it  was 
not  necessary  to  join  her  husband  as  plaintiff, 
though  the  con^deration  for  the  note  at 
one  time  was  communis*  propertr.— Oullui  t. 
Bishee.  144  P.  968. 

i  232  (Waah^  The  harden  it  on  a  husband  to 
•how  that  a  transfer  made  to  him  by  his  wife 
for  an  inadequate  consideration  is  made  freely, 
and  that  tbe  transaction  is  fair  and  jost,— Tea* 
ger  T.  Teager.  144  P.  22. 

IX.  ABANDONHEHT. 

^313  (Wash.)  Evidence,  In  a  prosecution  for 
wue  abandonment  and  nonsupport  in  violation 
of  Laws  1913.  c  28.  held  to  sustain  a  verdict 
of  guilty.— State  v.  Bracking,  144  P.  630. 

3a.  GBmiNAI.  CONVEB8ATION. 

S34I  (Nev.)  In  a  husband's  action  for  crim- 
inal conversation,  the  issue  is  wheUier  the  wife 
has  been  guilty  of  adultery  without  his  consent 
Of  connivance.- Behling  v.  Brainard,  144  P. 
107. 


f  348  (Nev.)  Evidence  la  a  hoaband's  action 
for  criminal  conversation,  tried  without  a  jury 
held  to  sustain  a  judgment  for  plaintiff.— Behl- 
ing V.  Brainard,  144  P.  167. 

8  349  (Nev.)  In  a  husband's  action  for  crim- 
inal conversation  lack  of  consortium  is  an  ele- 
ment of  tbe  damages,  but  the  fact  that  tbe 
breaicinf!  uo  of  the  home  or  the  destruction  of 
the  marital  relation  has  been  only  partial  and 
that  there  has  been  a  reconciliation,  may  be 
conaidercNl  in  mitigation.— Behling  t.  Brainard, 
144  P.  167. 

IMMUNfTY. 

See  GoDStitational  law,  f  205. 

IMPEACHMENT. 

Bee  WltnefMS,  U  387-896. 


See  BaU. 


IMPRISONMENT. 
IMPROVEMENTS. 


See  Mechanics*  Lfens;  ICnideipal  CorpoiatlonB, 
M  272-011.  *™ 

IMPUTED  NEGLIGENCE. 

See  Negligence,  §  95. 

INDEMNITY. 

See  Insnrance,  {{  332,  877;    Principal  and 
Surety. 

INDEPENDENT  CONTRACTORS. 

Bee  Master  and  Servant,  U  315,  319;  Negli- 
gence. I  05. 

INDIANS. 

See  Taxation,  |  181;  WUla,  |  25;  Witnesses, . 

S§  45,  77.  ^ 

I  13  (Okl.)  The  isstuince  of  an  allotment  cer- 
tificate to  an  intermarried  citizen  .of  the  Choc- 
taw Natitm,  enrolled  under  Act  Conr.  July  1, 
1902,  g  11,  is  an  adjudication  tliat  the  uerson 
to. whom  it  issues  is  entitled  to  the  land,  and 
constitutes  a  conveyance  of  £he  right  to  this  ti- 
tle to  tbe  allottee.— Bowen  v.  Carter,  144  P.  170. 

Tbe  act  of  the  Interior  Department  in  issuing 
an  allotment  certificate  to  an  enrolled  member 
of  the  Choctaw  and  Chickaaaw  Nations  may  be 
reviewed  by  the  court. — Id. 

Where  the  court  finds  that  a  patent  issued  to 
an  enrolled  member  of  the  Choctaw  and  Chick- 
asaw Nations,  has,  through  mistake  of  law  or  of 
fact,  been  issued  to  the  wrong  allottee,  it  may 
declare  that  tbe  patentee  is  a  trustee  holding 
title  for  the  rightful  claimant.— Id. 

i  13  (Okl.)  The  enrollment  records  of  the 
Oommissionerg  to  the  Five  Civilized  Tribes  are 
conclusive  as  to  the  age  of  a  Choctaw  allottee, 
where  the  conveyances  involved  were  executed 
subsequent  to  the  act  of  Congress  approved 
May  27,  1908,  c.  189,  SO  Stat.  812.-Oilbert  v. 
Brown.  144  P.  399. 

{  t3  (Okl.)  The  marriage  of  a  male  Chero- 
kee freedman  does  not  terminate  guardianship 
as  to  his  allotted  lands,  and  suit  r^tlve  there- 
to may  be  maintained  by  his  gnardlan.— Reid  v. 
Taylor.  144  P.  589. 

S  13  (Okl.)  In  actions  involving  the  validity 
of  conveyances  of  allotments  prior  to  Act  Cong. 
May  27,  1908,  held,  that  the  enrollment  records 
are  inadmissible  where  there  are  living  witnees- 
es  who  testify  to  the  allottee's  age.- Grayson 
v,  Durant.  144  P.  502;  Smith  v.  BeU,  Id.  1058. 

8  13  (OkU  That  portion  of  Act  May  27, 
1908.  c.  199,  86  Stat  812,  providing  that 
enrollment  records  shall  be  conclusive  evidence 
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Stat.  812,  providing  tbat  enrollment  records 
■hall  be  conclaaive  e^dence  of  age,  ap- 
plfes  to  a  Bale  of  an  allottee's  land  aftw  taking 
effect  of  the  act.— Id. 

HJnroUment  records  of  the  Commissioiier  of 
the  Five  Civilized  Tribes  held  not  safficient  evi- 
dence of  minority  to  aathorize  tbe  canceltation 
of  a  note  of  the  alleged  minor  secured  hj  a 
mortgage  on  her  allotment. — Id. 

Act  Gong.  May  27,  1008,  c.  199,  i  S,  36 
Stat.  312,  making  enrollment  records  conclu- 
sive evidence  of  age,  applies  only  to  transactions 
involving  the  alienation  of  allotments.— Id. 

813  (Okl.)  "Enrollment  records,"  within  Act 
Cong.  May  27,  1908,  S  3,  include  aU  evidence 
before  the  Commission  tending  to  establish  age 
and  the  Commission's  conclusions  'diereon. — 
Dancan  v.  Byara,  144  P.  1068. 

Where  the  "census  cards"  constltnte  the  com- 
plete "enrollment  record,"  -it  is  admissible  as 
conclusive  evidence  of  age.— Id. 

i  IS  <Okl.)  A  deed  of  a  minor  Cherokee  f reed- 
man,  conveying  allotted  lands,  is  void,  as 
they  can  be  conveyed  only  by  his  guardian  in 
a  proceeding  in  the  county  court- Beid  v.  Tay- 
lor, 144  P.  689. 

I  15  (Okl.)  The  words  "restrictions  on  the 
amnatlon,"  as  used  in  Act  Cong.  May  27, 1908, 
means  thcMC  restraints  imposed  by  law  upon 
tbe  power  of  allottees  of  tbe  Five  Civilized 
Tribes  and  their  heirs  to  convey  allotted  lands 
free  from  any  federal  control. — Marcy  v.  Board 
of  Com'rs  of  Seminole  County,  144  P.  611; 
McGeisey  v.  Same,  Id.  G14. 

The  language  of  proviso  to  Act  Cong.  May 
27,  1908,  I  9,  that  no  conveyance  by  any  full- 
blood  Indian  heir  in  allotted  land  shall  be  val- 
id unless  approved  by  the  court,  excepts  land 
inherited  by  fuU-blood  heirs  from  the  statute, 
making  death  of  an  allottee  remove  all  restric- 
.  tions  on  alienation  of  allottee's  land. — Id. 

1 15  (OkL)  Plenary  authority  to  fix  the  con- 
ditions under  which  restrictions  from  allotments 
to  Creek  Indians  shall  be  removed  la  vested  in 
Congress.— Cornelius  v.  yarbroogh,  144  P.  1030. 

1 15  (Okl.)  Act  Cong.  May  27,  1908.  is  in- 
tended merely  to  prescribe  (he  terms  on  which 
membera  of  the  Five  Civilized  Tribes  may  alien- 
ate their  land,  and  a  rule  by  which  the  exact 
date  on  which  minor  Indians  reach  their  ma- 
jority may  be  determined.— <3harle8  v.  Thom- 
bunrh,  144  P.  1033. 

The  provision  of  Act  Cong.  May  27,  1908,  rel- 
ative to  enrollment  records  as  evidence  of  age, 
don  not  apply  to  a  sale  concluded  prior  to  the 
date  such  act  took  vBeetr-Ii. 

I  IB  (OU.)  Act  Gong.  April  21,  1904,  author- 
ized a  Creek  freedman  to  deed  her  surplus  allot- 
ment upon  attaining  her  majority,  though  a 
minor  at  the  passage  of  the  act.— Charles  v, 
Thornburgh,  144  P.  1033;  Smith  v.  Bell,  Id. 
1058. 

S  16  (Okl.)  Under  Act  Cong.  March  8,  1905, 
the  approval  of  the  Secretary  of  the  Interior 
was  not  necessary  to  the  validibr  of  a  mortgage 
of  an  oil  and  gas  lease  in  the  Osage  Nation.— 
—Davis  V.  Moffett,  144  P.  607;  Ashcraft  t. 
Same.  Id.  1041. 

§  27  (Okl.)  A  petition,  in  an  action  to  fore- 
close a  mortgage  on  an  oil  and  gas  lease  in  the 
Osage  Nation.  A«Iil  to  state  a  cause  of  action.— 
I^nis  V.  Moffett,  144  P.  607. 

INDICTMENT  AND  INFORMATION. 

See  Building  and  Ix)an  Associations,  g  46; 
Criminal  Lew,  §  576;  Disorderly  House,  g 
IS;  Gmbezzlement,  S  35;  Fish,  f  15;  Lar- 
ceny. SS  28.  .SI;  Lewdness,  {  5;  Libel  and 
Slander,  {  152;  Obstmctlng  Justice,  |  U; 
PhysiciaDs  and  Snrgeons,  i  6;  Rape,  |  SC. 


JO  i.uai.App.j  xne  ottense,  under  fen.  uode, 
373a,  of  keeping  a  peathouse,  hMpital,  etc, 
eld  not  to  be  construed  as  an  indictable  mis- 
demeanor by  reading  the  section  with  section 
377,  dealing  with  violations  of  public  health 
laws,  or  with  Civ.  Code,  H  3491,  3492.  relating 
to  remedies  for  public  nuisances.— Peoide  r. 
Oibba,  144  P.  150. 

nr.  nxiNo  ahd  fobma^  bequi- 

8ITES  OF  IITFOIUCATXOK  OB 
0OMPX.UHT. 

{45  (MoDt)  Under  the  CoDstitution,  allow- 
ing the  filing  of  an  information  after  exam- 
ination or  leave  granted,  accused  cannot  Ques- 
tion an  information  filed  by  order  of.  tiie  court 
on  its  quashal  of  a  prior  indictment  char^nc 
the  same  offense.— State  v.  Vinn,  144  P.  773. 

Under  Const  art  3,  |  8,  and  Rev.  Codes,  | 
the  state  is  not  hound  to  oontinne  m 
prosecution  instituted  by  Indictment,  but  mar 

firoceed  by  informatitm  after  tbe  indictment 
B  quashea.— Id. 

V.  KEQTnSITES  AXD  SUFFXOXENCT 
OF  AOG1TSATION. 

S  86  (Wash.)  An  information  charging  the  of- 
fense of  unlawfully  taking  oysters  from  state 
oyster  reserve  lands  is  not  bad  because  it  did 
not  particularly  describe  the  lands  from  which 
the  oysters  were  taken,  sufficient  for  the  in- 
formation to  allcee  th«  coon^  in  which  the 
lands  wwn  located.— State  t.  StAatmm,  144  P. 
57. 

{110  (Or.)  An  Indictment  for  larceny  by  a 
bailee,  substantially  charging  the  offense  in  the 
langnage  of  tlie  statute,  Is  soSlcient.— State  t. 
Ghapin.  144  P.  1187. 


VX  JOIHDER  OF  PARTIEB,  OFFEirSBl, 
AND  OOmrTS,  IIUFI.tOITT, 
AND  EXiBOnOK. 

I  129  (Kan.)  Under  Crimes  Act.  |  72  (.Qen. 
St  1909.  i  2560).  burglary  and  larceny  mav  be 
charged  in  one  count  of  the  information. — State 
V.  Mooney.  144  P.  228. 

i  125  (Or.)  Under  U  O.  L.  H  1^64.  1652. 
an  indictment  charging  that  defendant.  b][  false 
pretense,  obtained  and  attempted  to  obtain  the 
signature  of  a  peraon  to  a  writinc  does  not 
chaige  two  separate  oflaueBf—State  Leonard, 
144  P.  lis. 

J:  125  (Or.)  In  a  prosecution  for  a  statunnT 
ense,  it  is  no  defenae  to  an  indictment  under 
one  statute  that  defendant  nU|^t  also  be  pan* 
Eshed  under  aaothar^^tate  t.  Donahoe,  144 

P.  755. 

g  125  (Wash.)  An  Indictment  for  tape  allec- 

Ing  that  accused  overcame  the  female's  realat- 
ance  by  force  and  fear  of  immediate  and  great 
bodily  harm  held  not  objectionable,  bo  that  it 
charged  the  commission  of  the  oflenaa  in  two 
ways  prescribed  by  Rem.  &  BaL  Coi^  i  24SSL 
—State  V.  Meyerkamp,  144  P.  942. 

I  132  (Kan.)  Where  an  information  nnder 
Laws  1911,  c.  165,  {  1,  for  persistent  viola- 
tion of  the  prohibition  law,  charges  several  vio- 
lations, the  state  need  not  elect  on  which  it 
wUl  rely.— SUte  v.  Shiffler,  144  P.  845;  Same 
V.  BatUtory,  Id.  846. 

X.  OOHVXOTIOM  OF  OFFBKSE  DT- 
CLTTDED  Hf  OKAKOE. 

1190  (Cal.App.)  In  view  of  Pen.  Code,  | 
1169,  and  section  663,  relating  to  punishment 
for  attempts  to  commit  crime,  held,  that  defend- 
ant in  a  prosecution  for  statutorf  rape  might  be 
convicted  of  an  attempt  to  commit  such  a  crime. 
-People  r.  Horn,  144  P.  641. 
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XL  WAXVXB  OF  OEFE0X8  AKD  OB- 
JXOTXONCLAMD  AXDEB  BT 
VEBDIOT. 

1 196  ^ta.)  Wiien  defendant  gave  a  ncog- 
nlzance  for  h|>  appearance,  held,  that  be  waiv- 
ed his  right  to  object  that  the  Informatioa  was 
verified  on  information  -and  belief,  though  he 
objected  to  the  snfficiency  of  the  Terification  be- 
fore giving  the  Tecognizaace.— State  v.  Edwaids, 
144  P.  1009. 

S  f96  (Moot)  Under  Bev.  Codes.  8  de- 
fendant, by  entering  a  plea  to  an  informatioD 
Without  a  written  motion  to  set  it  aside,  and 
^  consenting  to  immediate  trial,  waives  his 
right  to  qoesBon  the  propriety  of  the  filing  of 
the  information.— State  v.  Vinn,  144  P.  773. 

Where  accused  pleaded  to  an  information, 
and  did  not  by>  motion  raise  the  objection  that, 
having  been  first  prosecuted  by  indictment, 
he  could  not  be  prosecuted  by  information,  such 
objection,  In  view  of  Rev.  GodOa  |  920^  was 
waived.— Id. 

INDORSEMENT. 

See  BUh  and  Notea,  i  176;  Foi^ery.  |  S. 

INFANTS. 

See  Adoption,  |  14 ;  Ooardian  and  Ward ;  In- 
diana, S  16;  Intoxicating  Liquors,  |  168; 
Lewdness,  8  B ;  Negligence,  U  85,  96 ;  Par- 
ent and  ChUd;  Pleading.  |  17. 

m.  PROPEBTT  AND  OOITVSTAKOBS. 

{24  (Or.)  In  a  salt  to  quiet  title,  brought  by 
the  aooceeaor  of  the  puridiaser  at  foreclosure 
sale,  against  children  of  the  mortgagor,  held 
that  plaintiff  was  vested  with  title  by  prescrip- 
tion as  against  the  children  under  disability 
when  the  cause  of  action  accrued,  under  L.  O. 
L.  8  17,  on  their  failure  to  sue  to  recover  pos- 
session within  five  years  from  majorjtT^HMnm 
V.  McEenny,  144  P.  435. 

INHERITANCE. 

Bee  Descent  and  Distribution. 

INITIATIVE  AND  REFERENDUM. 

See  Constitutional  Law,  H  65.  206;  Munici- 
pal Corporations,  f  124 ;  Statutes,  I  86H- 

INJUNCTION. 

See  Appeal  and  Error,  |  143;  Easements,  | 
36:  Jury,  i  13;  Justices  of  the  Peace,  | 
194;   Municipal  ~  "  —  " 

OfficeiB,  {  63:  ^ 
graphs  and  Tde_ 
Water  Courses,  {  242. 

I.  mATVMB  AMB  OBOUmM  UT  OBH- 

■EBLAL. 
(B)  Ovomids  of  KaUeC 

1 12  (Or.)  Where  complainant  brought  snit 
against  the  Governor  of  the  state  and  certain 
members  of  the  national  guard  alleging  the 
forcible  closing  of  his  saloon,  etc.,  but  the  facts 
pleaded  showed  only  a  completed  past  tres- 
pass, injunction  was  not  the  proper  remedy.— 
Wiegflnd  v.  West,  144  P.  481. 

n.  SUBJECTS  OF  FROTBOnOir  AHD 
mBUBF. 

(B>  Pnblla  onccra  and  Boa»<a  amd  Mn- 
BlelvaUtles. 

8  74  (Or.)  Under  Const  art.  1,  |  10.  injunc- 
tion is  as  available  as  an;  other  remedy  agtdnst 
public  officers  for  a  violation  of  private  rights. 
— Wiegand  v.  West,  144  P.  481. 

m.  ACTIONS  FOB  Uf  JXTKOTIONS. 

1 119  (Kan.)  In  an  action  by  members  of  a 
flna  which  had  been  dissolved,  to  enjoin  otlier 


monbers  from  oalag  a  simulation  of  the  trade- 
name of  the  former  firm  in  violation  of  the  dls- 
aolatlon  agreement,  it  was  not  error  to  strike 
out  that  part  of  defendant's  answer  pleading  an 
agreement  of  plaintiffs  to  buy  certain  broom 
corn  from  def^danta,  where  Uiere  was  no  al- 
l^tion  that  they  had  the  broom  corn  to  sell, 
or  offered  to  sell  or  to  act  as  agents  In  pur- 
chasing same,  or  that  they  were  Injured  by 
failure  to  buy  from  than^Harryman  v.  Har- 
ryman,  144  P.  262. 

1119  (Or.)  Where  complainant  alleged  that 
defendants,  state  officers,  unless  restrained, 
would  destroy  oomplaiaant  ■  stock  of  liijaors,  an 
allegation  in  the  answer  that  the  Uquors  were 
held  for  disposition  by  the  commander  in  chief 
of  the  military  forces  of  the  state  was  a  suffi- 
cient answer  to  complainant's  fear  of  confisca- 
tion to  nullify  the  same  as  a  ground  for  Injunc- 
tion.—Wiegand  V,  West,  14*  P.  481. 

Allegations  that  defendants,  state  officers,  had 
forcibly  closed  complainant's  saloon  and  would 
destroy  the  liquors  therein  unless  restrained, 
held  not  to  negative  the  fact  tbat  complainant 
had  an  adequate  remedy  at  law  so  as  to  estab- 
lish his  right  to  injuncdve  relief.- Id. 

XV.  FBEUBUNART  AND  UTTEBLOCU- 
TORY  UrjXTNGTIONS. 

(B)  OvntlBiiliiK,  ModltrlBc,  VawatlBs,  o* 
Dla>olvlBC 

I  t87  (N.M.)  The  court  cannot  assess  dam- 
ages on  dissolution  of  an  injunction,  without 
hearing  evidence  thereon.— McCoy  v.  Torrance 
County  Savings  Bank.  144  P.  283. 

VH.  VIOIiATIOX  AMD  PUICISHKEIIT. 

{219  (Kan.)  Where  a  temporary  injunction 
a«^nst  a  nuisance  on  lots  described  them  as 
in  block  44  and  the  permanent  injunction  de- 
scribed them  as  in  block  40,  and  two  accusa- 
tions, charging  defendants  with  violating  the 
permanent  Injunction  covering  the  lota  in  block 
44,  were  heard  on  the  same  &j  when  the  Jour- 
oai  entry  was  amended  nunc  pro  tunc  correct- 
ing the  error  in  the  description,  such  error  con- 
stituted no  defense.— State  v.  Frisbman,  144  P. 
904. 

TZn.  UABIUTIM  Oil  BOHDfl  OB 
UMDEBTAXniCHL 

1 235  (Wash.)  The  dissolution  of  an  Injunc- 
tion and  dismissal  of  an  action  by  the  federal 
court  in  accordance  with  a  final  judgment  of 
the  state  court  rendered  after  institution  of  the 
action  In  the  federal  court  held  to  entitle  de- 
fendant, who  was  enjoined,  to  recover  m  the 
injunction  bond. — City  of  Taeoma  v,  Sperry  & 
Hutchinson  Co.,  144  P.  644. 

{252  (Wash.)  Where  defendants  retained 
counsel,  who  procured  the  dissolution  of  a 
temporary  injunction,  whereupon  the  plaintiff 
dismissed  his  suit,  the  counsel  fees  were  expend- 
ed solely  in  procuring  the  dissolution  and  re- 
coverable on  the  injunction  bond.— Berne  t. 
Maxham.  144  P.  28. 

That  one  of  the  defendants  In  an  Injunction 
suit  employed  the  same  attorney  who  bad  al- 
ready been  employed  by  the  other  defendant  and 
made  no  agreement  for  his  compensation,  does 
not  affect  his  liability  for  a  reasonable  attorney's 
fee  nor  his  ridht  to  recover  ench  fee,  in  an  ac- 
tion <n  the  Injunction  txmd.!— Id, 

{  252  (Waah.)  Where  an  Injunction  is  wrong- 
ful, the  party  enjoined  Is  entitled.  In  a  suit 
upon  the  bond,  to  recover  any  damages  suffer- 
ed.—City  of  Tacoma  v.  Sperry  &  Hutchinson 
Co.,  144  P.  644. 

In  a  suit  on  an  injunction  bond,  judgment 
may  be  rendered  Cor  the  amount  of  the  btwd, 
with  interest  from  the  time  the  action  is 
brought.— Id. 
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INNKEEPERS. 

f  II  lOkl.)  Id  a  ?aest'H  actioD,  under  Bev. 
I,t*\s  HtlO.  3  1113,  against  a  hotel  company  for 
tt'  -iifj-  df'iMisited  with  it  for  safe-keeping  and 
K«t.  At-lrf.  that  plaistiff  need  DOt  show  that  he 
«-«s  ft  reiRBterea  riiCHt  at  the  precise  time  the 
ta»wy  was  loat.— lluckina  Hutel  Co.  t.  Hooper, 

t44  1'.  in. 

IN  PAIS. 

ISstoppeL 

INQUISITION. 

See  Insane  PeTaons,  S  27. 

INSANE  PERSONS. 

See  Giiminal  Law.  SJ  773,  1166;  Deeds,  |  211. 

XL  iKQUiflmoirs. 

8  27  (Or.)  Under  L.  O.  L.  »  548,  756,  an 
order  finding  respondent  incompetent  in  a  lunacy 
inquisitioD  denominated  a  judgment  by  Laws 
1913.  p.  6SU,  fi  4,  held  appealaUe.— In  re  Sned- 
don, 144  P.  6i6, 

On  appeal  from  an  order  committing  respond- 
ent to  an  asylum,  it  was  not  error  for  the  cir- 
cuit court  to  submit  the  issue  of  respondent's 
sanity  vel  non  to  a  jury. — Id. 

Where  on  appeal  in  a  lunacy  InquEaition  there 
waa  no  bill  of  exceptions  or  transcript  of  tes- 
timony in  tbe  record,  questions  depending  f>n  the 
«Tidenea  could  not  be  reviewed.— Id- 

INSOLVENCY. 


See  Bankruptcy;   Banks  and  Banking, 

80,  84. 135;  Co: 


cv,  crx,      ,  vAjrporatiooa, 
ulent  Conveyances.  M  61.  iiTS,  297 ;  Limita- 
tion of  Acdona,  S  68. 

INSPECTION. 

See  ^|ricultnre,  §|  1,  2;  Constitntional  Law, 

'  INSTRUCTIONS. 

To  Jury,  see  Criminal  Law.  |S  29,  7B}H-829 ; 
Trial,  H  191-296. 

INSURANCE. 

See  Garnishment,  §  34 ;  Taxation,  S  387. 

t.  CONTROI.  AND  REG1TI.ATIOK  IN 
GENERAL. 

i  2  (Kan.)  The  Kaosaa  Mutual  Life  Insurance 
Company  held  practically  an  old  line  life  insur- 
ance company,  though  it  collected  money  to 
meet  its  obligation  by  "annual  dues"  instead  of 
by  premiums. — Filley  t.  Illinois  Life  Ins.  Co., 
144  i'.  257. 

An  "old  line  life  insurance  company"  is  gen- 
erally a  corporation  wliich  Insures  any  appli- 
cant who  meets  the  rale.**  of  the  company,  while 
a  strictly  "mutual  life  insurance  association," 
or  "fraternal  benefit  association,"  is  one  in 
which  the  individual  member  is  an  insurer  of 
bis  fellow  members  and  la  Insured  by  them. — Id. 

m.  IKS1TBANOE  AGENTS  AND 
BROKERS. 
(A)  Aicencr  for  Inanrer. 

1 84  (Kan.)  Where  a  Boliciting  agent  for  an 
inaurance  company  accepted  a  contract  differ- 
ent from  tbat  orally  agreed  on  and  worked 
under  it  for  nearly  two  months,  he  waived  his 
right  to  commissions  according  to  the  original 
contractr-BabbIt  T.  Central  Ufe  Ins.  Co-  144 
P.  837. 

THE  OONTHACT  IN  OENEBAIh 

<B)  Cottstructloa  nnd  Operation. 

1 146  (Or.)  As  contracts  of  insurance  are 
usually  ptepated  by  the  companies,  they  tie  to 


be  construed  favorably  to  the  Insured  wben 
ambiguona.— Scheuetman  t.  Mathiaon,  144  P. 

1177. 

§  156  (Or.)  An  employer's  liability  insnrance 
policy  creates  no  privity  between  the  insurer 
and  an  emplc^€  and  fs  not  a  promise  for  tbe 
benefit  of  the  employ&— Scheuerman  t.  Uatbi- 
son,  144  P.  117T. 

X.  rORFEITURE    OF    FOLIGT  FOR 

BREACH  OF  FROBRSSOKY 
WARRANTS.  COVENANT,  OB 
CONDITION  SUBSEQUENT. 

(B)  Ma.ttev>  Belatlmv  t»  Propertr 
tere«t  luvred. 

S  330  (Wash.)  Where,  in  negotiations  before 
itsuauce  of  policy,  insured  made  false  representa- 
tions as  to  incumbrance,  with  intent  to  deceii'Ci 
provisions  of  Laws  1911,  p.  197,  |  34,  as  to 
breach  of  warranty,  merely  reducing  itmuraoce 
or  not  preventing  recovery  unless  in  exist'-nce  at 
tbe  time  of  the  loea  and  contributing  thereto, 
held  to  have  no  application.— Woods  v^  Insnr* 
ance  Co.  of  State  of  Pennsylvania,  144  P.  660. 

8  332  (Obi.)  Where  tbe  contract  of  a  surety 
company  indemoifyinir  a  bank  against  embeido- 
ment  of  an  employ^,  provides  that  his  accounts 
shall  be  examined  by  tbe  officers  of  tbe  bank, 
it  ia  not  entitled  to  have  such  boobs  .examined 
by  expert  aeconntants.— United  States  Fidelttr 
&  Guaranty  Co.  T.  Boley  Bank  ft  Truat  Go- 
144  P.  61B. 

(S)  VoMpmymaMt  of  Prewlams  op  AaseM- 

5  357  (Utah)  Where  the  assii^nee  of  th«  Insar> 

ed  requests  an  extension  of  time  to  pay  a  pre- 
mium upon  a  life  inannnce  policy,  and  the  com- 
pany grants  the  request,  upon  certain  conditions 
which  are  coiuplied  with,  the  company  cannot 
afterwards  impose  additional  conditions. — Rou- 
leau v.  Continental  Ins.  &  Inv.  Co.,  144  P.  lOOG. 

fi  358  (Or.)  That  an  agent  said  of  a  policy, 
"We  will  carry  it  for  you  for  awhile,"  i^thont 
surrendering  the  renewal  receipt,  does  not  con- 
stitute a  renewaL— Matthews  t.  Travelers'  Ina. 
Co.,  144  P.  85. 

XI.  ESTOPPEI..  WAIVER.  OB  A6RBB. 
BIENT8  AFFECTING  RIGHT  TO 

AVOID  OB  FORFEIT  POLICY. 

1 377  (Okl.)  Where  a  surety  comoany  bas 
continued  Ite  bond  Indemnifying  a  hank  against 
dishonesty  of  ite  cashier,  on  repreaentetlona  tliat 
his  accounts  were  found  correct,  the  surety  com- 
pany is  estopped  to  deny  liability  from  the 
fact  that  the  examinations  were  made  at  more 
extended  periods  than  those  provided  in  the 
original  application.— United  States  l-idelitT  & 
Guaranty  Co.  v.  Boley  Bank  &  Trust  Co..  144 
P.  615. 

S377  (Wash.)  Provision   In   poltey  makios 

loss,  If  any.  payable  to  third  party  as  its  inter- 
est might  appear,  Acid  not  to  charge  insurer  with 
notice  that  its  interest  was  that  of  a  chattel 
mortgagee  so  as  to  prevent  a  forfeiture  of  tiie 

?olicy.— Woods  v.  Insurance  Co.  of  Stete  ot 
ennsyivania,  144  P.  C50. 

I  392  (Or.)  In  an  action  on  an  accident  pol- 
icy, acceptance  of  overdue  premium  after  acci- 
dent, but  without  knowledge  thereof,  cannot  be 
considered.— Matthews  v.  Travelers*  Ins.  Co- 
144  P.  85. 

The  holder  of  an  accident  policy  ia  charceable 
with  knowledge  of  a  provistiw  that  payment  oC 
a  past-due  premium  creates  liability  for  snbaa- 
quent  accidents. — Id. 

Where  an  accident  polity  provides  for  n^ar 
statement  as  to  injuries  after  payment  of  pre- 
mium, and  insured,  after  payment  after  Injury, 
says  he  wishes  to  keep  up  tbe  Insaiance,  insurer 
is  not  bound  to  return  the  premium,  thoush  ze> 
fusing  to  indcmnifjr  tax  tbo  injury.— Id. 
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xn.  Bi«u  AHs  oAtraES  or  xoss. 

(B)  InaiiMnM  of  Propevtr  Tltlca* 

1 42 1  (Kan.)  Injur;  to  a  steam  boiler  from 
excessive  heat,  throueh  negligence  of  some  one 
connected  with  the  insured's  burinees,  creates 
no  li&bilitT  under  a  policy  insuring  against  di- 
rect loss  from  fire.— McGraw  t.  Home  Ins.  Co. 
of  New  York.  144  P.  821. 

(C)  GnaruitT'  "nd  Indemnltr  InrantBcc 

{435  (Wash.)  A  policy  insuiing  a  company 
as  to  injuries  suffered  by  its  employes  does  not 
insure  the  company  against  damages  recovered 
by  an  employ^  for  the  malpractice  of  a  company 
surgeon.~May  Creek  Legging  Co.  t.  Faeifie 
Coast  Casualty  Co^  144  P.  S7. 

ZVZ.  BXOBT  TO  PROOXHD8. 

5582  (Wash.)  Force  of  provision  of  insurance 
_  icy  making  losg  payable  to  third  party  as  its 
interest  might  appear  held  not  dependent  upon 
the  existence  of  an  insurable  interest  in  such 
third  party;  it  being  a  mere  appointee.— Woods 
T.  Inmrance  Co.  of  State  of  Pennsylvania,  144 
P.  650. 

1 585  (Kan.)  A  policy  issued  by  a  mutual 
company  and  providing  that  the  death  benefits 
should  be  paid  to  the  member's  wife,  nnming 
her,  entitled  her  to  such  benefit,  though  Rhe 
was  divorced  from  the  insured  several  years  be- 
fore his  death,  where  he  paid  the  annual  dues 
after  his  remarriage  and  made  no  attempt  to 
change  the  beneficiary.— Filley  v.  Illinois  Life 
ins.  Co.,  144  P.  257. 

S586  (Kan.)  The  ri^ts  of  a  beneficiary  be- 
come vested  on  the  issuance  of  an  ordinary  life 
insurance  policy  and  can  be  defeated  thereafter 
during  the  benefidary's  life  only  as  provided  by 
^e^oUcy.— Fllley  t.  Illinois  Ufe  Ins.  Co.,  144 

WhffUier  a  policy  vests  a  present  interest  in 
the  beneficiary  depends,  not  on  the  insurer's 
name,  or  its  general  character,  hut  on  the  terms 
of  the  policy,  the  existing  statntcs,  and  the 
eompany  a  by-laws.— Id. 

Where  a  policy  is  Issued  tor  the  benefit  of 
a  proper  beneficiary,  the  benefidary,  In  the  ab- 
sence of  some  statute,  by-law,  or  contract  to 
the  contrary,  becomes  vested  with  an  interest 
which  the  insured  cannot  destroy.— Id. 

S  588  (Kan.)  A  provision,  that  should  the  In- 
sured reach  the  age  of  64  and  so  desire  he  could 
surrender  the  policy  and  receive  back  his  pay- 
ments with  interest,  held  to  be  a  condition  sub- 
seQuent  not  impairing  the  beneficiary's  vested 
Interest  unless  the  insured  should  reach  such 

ae  and  choose  to  surrender. — FiUey  v.  Illinois 
fe  Ina.  Co.,  144  P.  257. 

XVm.  ACTIONS  ON  POZJOIES. 

1 665  (Kan.)  Evidence  in  an  action  for  in- 
jury to  a  steam  boiler  held  not  to  show  that 
the  damage  was  intentionally  caused  by  some 
third  person,  who  wrongfully  entered  the  build- 
ing for  such  purpose.— McGraw  v.  Home  Ins. 
Co,  of  New  York.  144  P.  821. 

J [668  (Utah)  In  an  action  to  recover  on  a 
e  insurance  policy,  evidence  as  to  the  cancel- 
lation or  reinstatement  of  the  policy  held  suffi- 
cient to  take  the  question  to  the  jury.— Rou- 
leau r.  Continental  Life  Ins.  &  Inv.  Co.,  144 
P.  1096. 

Where  an  extension  of  time  to  pay  a  premi- 
nm  on  a  life  insurance  policy  was  granted  pro- 
viding the  interest  on  a  policy  loan  be  paid 
"at  once,*'  evidence.  In  an  action  to  recover  on 
the  policy,  heU  sufficient  to  take  the  question 
to  the  jury  whether  the  payment  was  made  at 
once.— Id. 


XX.  ttVTVAX,  BENEFIT  XRSUBAirCE. 

(A)  Corporations  and  Asaoolatlona. 

I  897  (Kaa.)  Where  specific  written  directions 
for  the  delivery  of  an  order  on  a  beneficiary 
fund  are  given  to  an  officer  of  a  local  lodge, 
and  inclosed  Is  a  printed  blank  form  containing 
instructions  in  conflict  with  such  directions,  the 
directions  must  control.— Grand  Lodse  A.  O.  U. 
W.  of  I  Kansas  t.  Stat*  Bank  of  wlnfi^  144 
P.  257. 

(D)  Forfeitaw  or  Swipeulon. 

{750  (Kan.)  Where  a  check  sent  to  pay  an 
assessment  13  days  past  due  was  not  received  by 
the  officer  of  the  onler  until  19  days  after  sus- 
pension, and  the  member  died  on  the  same  day, 
and  the  officer  immediately  returned  tlie  check,' 
held,  that  the  member  was  legally  euapended  at 
the  time  of  his  death.— Jenkins  v.  Ancient  Or- 
der of  United  Workmen  of  Kansas,  144  P.  223. 

1755  (Kan.)  That  there  had  been  reinstate- 
menta  of  a  member  of  a  fraternal  insurance  or- 
der after  his  former  defaults  held  not  to  operate 
as  a  waiver  of  the  contract  provisions  relating 
to  defaults  and  snspensions  or  to  relieve  him 
from  his  last  suspension. — Jenkins  v.  Ancient 
Order  of  United  Workmen  of  Kansas,  144  P. 
223. 

1 755  (Kan.)  A  forfeiture  of  a  benefit  cer- 
tincBte  will  not  be  permitted  where  the  in- 
surer has  led  the  insured  to  believe  that  as- 
sessments would  be  received  at  times  other 
than  those  specified  in  the  contract. — Edmiston 
7.  The  Homeeteaders,  144  P.  826. 

That  a  benefidal  association  acquiesced  In  a 
custom  permitting  the  local  secretary  to  ac- 
cept payment  of  assessments  at  any  time  while 
the  receipts  remained  in  the  bank  held  to  es- 
top the  association  from  claiming  that  a  de- 
ceased member  was  suspended  by  failure  to 
pay  an  assessment-— Id. 

(F)  Aettons  for  Beueflts. 

8  819  (Kan.)  Evidence,  In  an  acti<m  on  a  fra- 
teiTtal  usurance  policy,  Md  to'  show  that  the 
m«nber  was  in  d^mt  and  under  luspension 
at  the  time  of  his  death.— Jenkins  t.  Ancirat 
Order  of  United  Workmeai  U  Kansaa  144  P. 
223. 

INTENT, 

See  Assault  and  Battery,  §  82;  Constitutional 
Law,  I  14;  Criminal  Law,  i  21;  Embesele- 
meut,  S  5 ;  False  Pretenses,  {  49 ;  Fraud,  tt 
11,  41;  Lareeny,  J|  8,  5. 

INTEREST. 

See  Banks  and  Banking,  fi  80;  Injunction,  | 
252 ;  Insurance,  19  5^  686,  688 ;  Munici- 
pal Corporations,  n  847,  460;  Usory;  Ten* 
dor  and  Purchaser,  1 172. 

I.  RIOBTS  Ain>  Ui^nJTIES  IN 
OENEBAI.. 

S2I  (Or.)  A  finding  held  to  enUtle  plaintiffs 
to  interest  on  a  commisuon  only  from  the  date 
of  the  findings  and  not  from  the  settlement; 
the  settlement  not  being  a  "matured  account 
within  L.  O.  L.  fi  60^.— Hammer  v.  Camp- 
bell Automatic  Safety  Gas  Burner  Co.,  144  P. 


396. 


n.  BATE. 


S  3 1  (Or.)  A  creditor  converting  the  proceeds 
of  property  held  in  trust  for  bis  debtor  will  be 
charged  with  interest  at  8  per  cent  per  annum 
though  the  creditor  is  In  possession  of  an  un- 
paid note  and  mortgage  for  part  of  the  property 
bearing  a  greater  rate  of  interest  tiian  6  per 
cent-^i?empleton  r.  Bockler,  144  P.  40S. 

INTERSTATE  COMMERCE. 

See  Commerce. 
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INTER  VIVOS. 

Sm  Gifts,  11  U-49. 

INTOXICATING  LIQUORS. 

See  Counties,  S  S6;  Orimilial  Law,  1 1169;  In- 
junction, I  £19. 

Z.  POWER  TO  OONTROI,  TBAZTIC. 

810  (Cal.App.)  Under  Const,  art.  11,  5  11. 
a  county  board  may,  nnlesa  prevented  by  ordi- 
nance, by  refusing  to  grant  a  liccQse.  prohibit 
the  liquor  basinea  in  a  certain  precinct— Mc- 
Rae  T.  Pine,  144  P.  968. 

m.  I.OOAI.  OPTION. 

{40  (CaLApp.)  An  ordinance  forbidding  the 
county  board  granting  a  liquor  license  for  a 

Strecinct,  unless,  at  the  laat  dection,  the  ma- 
ority  vote  therein  was  for  granting  licensee, 
does  not  prevent  the  board  refusing  a  license  for 
a  precinct  so  voting.— McRae  v.  Pine,  144  P. 
98S. 

IV.  LICENSES  AJTD  TAXES. 

S  70  (Gal-App.)  A  county  board  in  ita  hearing 
on  an  application  for  a  Uanor  liceoae  for  a  cer- 
tain precinct  may  take  judicial  notlm  of  the 
geographical  location  and  surroundings  of  the 
precinct.— McRae  v.  Pine,  144  P.  983. 

{74  (CaLApp.)  Mandamus  to  a  county  board 
to  issue  a  liquor  license  will  be  refused,  as  mat- 
ter of  discretion,  where  it  can  be  granted  only 
on  a  technical  construction  of  an  ordinance,  con- 
trary to  the  epirit  the  law.— McBaa  t.  PiiUk 
144  P.  98S. 

VI.  OPIXNSES. 

8  138  (Wash.)  Where  the  liquor  was  shipped 
in  an  original  package  from  a  wholesaler  In 
wet  territory  and  delivered  by  the  carrier  in  dry 
territory  to  an  expressman  to  take  to  the  con- 
aignee's  residence,  such  delivery  to  the  express- 
man was  to  connecting  carrier,  and  not  a 
violation  of  Local  Option  Law  1909,  8  18.— 
State  V.  Northern  Pac  Ry.  Co.,  144  P.  47. 

8  168  (Or.)  Under  L.  O.  L.  88  2142  and  2370, 
a  saloon  keeper  keld  liable  for  the  act  of  his 
bartender  in  selling  liquor  to  a  minor.— State 
V.  Brown,  144  P.  444. 

Vm.  GRIMIlf  AX  PB08BCUTI01T8. 

1 236  (Okl.Cr.App.)  ETidenea  htid  not  to  sua- 
tam  a  conviction  of  unlawfully  selUng  liquor.— 
Browder  t.  State,  144  P.  li£. 

IRRIGATION. 

See  Waters  and  Water  Courses,  88  228-248. 

JAILS. 

See  Municipal  GorjKiratioM,  |  740. 

JOINDER. 

See  Parties.  8  29. 

JUDGES. 

See  Constitutional  Law,  88  B2,  208;  Justices 
of  the  Peace:  New  Tria^  8  76;  SUtutee,  88 
64,  125;   Witnesses,  8  68. 

1.  APPOINTMXOrr,  QUALIFICATIOK. 
AND  TENUBE. 

8  I  (Or.)  Laws  1913,  p.  769,  providing  for  the 
election  oi  an  additional  circuit  judge  to  hold 
office  until  his  successor  is  elected  and  quali- 
fied, does  not  violate  Const  art,  7,  J  1,  when 
construed  with  Const  art.  IS,  8  l.---Oantenbein 
v.  West  144  P.  1171. 

87  (Or.)  Laws  1918,  p.  760,  appointing  the 
county  Judge  of  Multnomah  county  a  cwcuit 
IttdgA,  bieing  and  the  county  judge  not 


baring  resigned,  he  remained  the  de  Jure  coun- 
ty Judge.— State  v.  Holman,  144  P.  429. 

Under  Const  art  7,  8  1.  ft"  amended  Novem- 
ber 8,  1010  (see  Laws  1911,  p.  7),  and  article 
2.  8  14,  the  term  of  a  countr  judge  elected  on 
the  date  named  is  idx  years  trom  uie  first  Mon- 
day in  January,  1911.— Id. 

8  8  (Idaho)  Under  Const  art  4,  {  6,  an  elec- 
tion to  fill  a  vacancy  in  the  office  of  j^tice  of 
the  Supreme  Court  is  unaDthorlaed.--Biidge  T. 
Qliford,  144  P.  838.  ,  . 

Under  Const  art.  4,  8  6,  the  Governor  should 
fill  a  Tacancy  In  the  office  of  judge  of  the  Su- 
preme Court  by  appointment — Id. 

Under  Const  art  4,  8  6,  an  appointee  to  fill  a 
vacancy  in  the  office  of  justice  of  the  Supreme 
Court  holds  office  until  the  end  of  the  term 
for  which  the  original  Incumbent  wM  eleeted. 
—Id. 

Rev.  Codes,  88  820,  329,  In  so  far  as  the/  pro- 
vide for  filling  a  vacancy  in  the  office  of  justioe 
of  the  Supreme  Court  to  hold  only  until  the 
next  general  election,  are  violative  of  Const 
art  C  8  6,  authorising  the  Governor  to  fill 
Tacancies  in  such  ofiice;  article  6,  |  18,  wit 
applying  to  such  office.— Id. 

As  used  in  Const  art  4,  I  6,  the  words  "bis 
office"  and  "his  successor"  clearly  indicate  that 
the  Governor's  appointee  succeeds  to  all  the 
rights  in  the  aOce  held  by  the  original  incum- 
bent, and  that  be  shall  continue  to  hold  and  ex- 
ercise them  until  the  election  of  his  eocceseor 
for  the  next  succeeding  term.— Id. 

in.  BIOBTS.  POWERS.  DUTIEa,  AKB 

LiABiiirnss. 

8  22  (Wash.)  Under  Const,  art  4,  SI  1,  &,  8, 
1^  14,  superior  court  judges  are  not  wholly 
state  officers,  and  hence  Rem.  A  BaL  Code,  8 
9052,  authorizing  increases  in  their  salary  to 
be  paid  by  the  county,  does  not  authorize  ap- 
propriations for  other  than  county  purposes  in 
violation  of  Const  art.  11,  8  12.— In  re  Salary 
of  Superior  Conrt  Judges,  144  P.  929. 

Kern.  &  BaL  Code,  8  0(»2,  authorizing  county 
commissioners  to  increase  the  salaries  of  supe- 
rior court  judges,  held  not  invalid  under  Const 
art.  4, 1 18,  because  the  increase  is  to  be  paid'by 
the  county,  in  view  of  article  11,  8  12.— Id. 

Rem.  &  Bal.  Code,  8  9052,  authorizing  in- 
crease of  salaries  of  superior  court  judges  in 
counties  of  the  first  class,  held  not  aoconstitn- 
tional. — Id. 

8  24  (Or.)  Laws  1913,  p.  769,  appointing  the 
county  judge  of  Multnomah  county  a  circuit 
court  judge,  being  void,  all  orders,  judgments, 
and  decrees  by  him  as  county  judge  in  probate 
and  guardianship  proceedings  are  valid  and 
binding.— State  v.  Holman,  144  P.  429. 

8  26  (Or.)  Though  Laws  1913,  p.  769,  appoint- 
ing the  county  judge  of  Multnomah  county  a 
circuit  court  judge,  was  held  void,  hie  orders, 
judgments,  ana'  decrees  are  binding,  unless  his 
authority  was  duly  challenged.— State  v.  Hol- 
man, 144  P.  429. 

1 29  (Or.)  Under  L.  O.  L.  8  939,  as  amended 
by  Laws  1913,  p.  427,  and  L.  O.  L.  8  799,  snbd. 
IS,  the  orders,  judgments,  and  decrees  of  cir- 
CQit  court  judges  as  to  matters  exclusively  with- 
in the  jurisdiction  of  the  county  court  of  Mult- 
nomah county  are  valid  and  binding.- State  t. 
Holman.  144  P.  429. 

IV.  DISQITAIJFIOATION  TO  ACT. 

S  49  (Wash.)  The  prejudice  of  a  judge  within 
Laws  1911,  p.  617,  autiiorizing  a  party  to  die- 
qualify  a  judg&  is  a  personal  prejudice  against 
the  party  or  his  attorney,  and  does  not  ap- 
pear from  tile'  fact  that  the  judge  expressed  an 
opinion  on  the  facts  unfavorable  to  such  party. 
—State  V.  Superior  0)urt  for  King  Couuty. 
144  P.  539. 

851  (Wash.)  Where  a  motion  to  show  cause 
was  diecbar^  on  the  judge  expresnng  an 
opinion  un&ivorable  to  plaintiff,  and  shortly 
thereafter  a  lecond  order  for  the  same  rdief 
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TO  obttlned,  alfo  antitled  In  the  same  action, 
and  nferred  to  the  Bame  judge,  an  application 
then  made  to  diequalify  the  judge  for  prejudice 
waa  too  late.— State  v.  Superior  Oourt  tor  King 
County.  144  P.  539. 

1 51  (WashO  A  judge  of  the  superior  court 
upon  the  filing  of  an  affidavit  of  his  prejudice 
against  accused,  most  transfer  the  cause  to  the 
judge  of  another  department.— State  t.  Sefrlt, 
144  P.  725. 

An  attidavit  on  motion  that  a  judge  be  called 
,  from  some  other  count;  for  the  trial  of  a  crlin- 
inaJ  case  because  the  judge  of  the  superior  court 
of  the  county  would  be  called  as  a  witness  for 
defeodaut,  without  showing  what  testimony  he 
would  be  called  to  give,  held  sufficient.— Id. 

1 56  (Wash.)  A  judge  of  the  sujierlbr  court 
upon  the  filing  of  an  affidavit  of  his  prejudice 
against  accused,  mast  transfer  the  cause  to  the 
judge  of  another  department,  and  was  without 
power  to  pass  upon  the  qualiftcation  of  such 
other  judge.— State  t.  Sefritt  144  P.  725. 

JUDGMENT. 

See  Appeal  and  Error;  Banks  and  Banking.  ( 
80;  Bills  and  Notes,  (}  32,  639;  Cancella- 
tion of  Instruments,  H  ^ ;  Costs,  |  142 ; 
Courts,  K  189,  493;  Creditors'  Suit.  I  39: 
Criminal  Law,  {  1186;  Eminent  Bnmniii,  Si 
254,  2^  264;  Execution;  an^^nlian  uud 
Ward,  L107;  Habeas  Corpus,  ^li  41.  117; 
Insane  Pertons,  |  27:  Parties,  |  21 ;  Phy^i- 
cians  and  Surgeons,  I  18;  Pleailiuir,  iiij  -MS, 
345:  Quieting  Title.  I  44 ;  Raili  s  ITL; 
Beplev&,  Sf  93,  106,  119. 

X.  NATTTBE  AND  E8SEimAI.S  Ut 
OENERAI^ 

{  I  (Or.)  In  general  a  final  determination  of 
any  proceeding  before  a  court  of  record  ia  a 
judgment  or  decree.— In  re  Sneddon,  144  P. 
676. 

S  17  (Colo.App.)  A  judgment  against  a  rail- 
road, based  upon  service  on  one  <a  its  employ^ 
who  was  not  an  agent  of  the  corporation,  is 
void  for  want  of  jurisdiction.- Union  Pac.  R. 
Co,  V.  Wolfe.  144  P.  330. 

IT.  BY  DEFAin:.T. 
(A)  Revnlsltea  and  Validity. 

8  106  (CaLApp.)  In  an  action  on  a  bond,  de- 
fendant's general  demurrer,  and  his  demurrer 
also  to  the  jurisdiction  of  the  court,  held  an 
"answer,"  witliin  Code  Civ.  Proc.  |  585.  per- 
mitting judgment  in  certain  cases  upon  defend* 
ant's  failure  to  answer,  saving  defendant  from  a 
default— Davidson  v.  Graham,  144  P.  147. 

1107  (CaLApp.)  It  is  irregular  to  enter  a 
judgment  against  a  defendant,  in  whose  behalf 
a  demurrer  has  been  filed,  without  dispceing  of 
the  demurrer.- Davidson  y,  Qraham,  144  P. 
147. 

(B)  0»CMlac  or  tatllniK  Aald«  Default. 

1 139  (Mont)  Though  a  default  results  from 
mistake,  surprise,  or  excusable  neglect,  the 
grantiDg  of  relief  under  Rev.  Codes,  f  6589,  is 
in  the  discretion  of  the  court. — Kersten  v.  Cole- 
man. 144  P.  1092. 

-Discretion  of  court  held  not  abused  by  refusal 
to  open  default  judgment  where  defendant's  at- 
torney did  not  explain  his  mistake  as  to  the  last 
day  to  appear,  and  did  not  promptly  move  to 
open  default— Id. 

8  142  (Or.)  In  suit  to  quiet  title,  iiurchaser 
from  defendants,  after  entry  of  default  judgment 
on  service  by  publication,  held  entitled  to  the 
benetits  of  L.  O.  L.  §  59,  relative  to  allQwing 
the  defendant  or  his  representatives  to  defend 
after  judRjncnt  on  such  service.— Feits  v.  Boyer, 
144  P.  420. 

Under  L.  O.  L.  |  59,  a  defendant  upon  show- 
ing that  he  has  a  good  defense  and  bad  no  ac- 


tual ttotlM  of  fbe  mndency  of  the  suit  or  action, 
Is  entitled  as  of  right  to  an  opportunity  to  de- 
fend after  judgment  on  service  by  publication. 
— Id. 

S  143  (Gftl.App.)  Where  defendant  requested 
his  partner  to  see  to  the  defense  of  a  suit  and 
dismissed  the  matter  from  his  mind  until  after 
default,  defendant's  negligence  is  not  excusable. 
— SUter  V.  Selover,  144  P.  298. 

S  180  (Cal..\pp.)  An  affidavit  merely  reciting 
that  defendant  had  a  good  defense,  and  that  his 
attorney,  to  whom  he  had  stated  it,  said  bo,  is 
an  insufficient  affidavit  of  merits  to  warrant  the 
vacation  of  a  default  judgment.— Slater  t.  Sel- 
over, 144  P.  298. 

TI.  ON  TBIAL  or  ISSUES. 

(A)  &eadltlOH»  Form.  an4  Beqnialtw  la 
General. 

8  199  (Wash.)  Where  judgment  waa  entered 
upon  a  verdict  immediately  upon  its  return,  a 
motion  for  judgment  non  obstante  veredicto,  not 
made  until  the  day  following,  waa  too  late. — 
Boyce  v.  Chicago,  M.  &  P.  S.  By.  Co.,  144  P. 
27. 

S  199  (Wash.)  Where  the  court  should  have 
granted  defendant's  motions  at  the  trial  attack- 
ing the  sufficiency  of  the  evidence,  it  may  vacate 
the  judgment  for  plaintiff  and  grant  ooe  for  de- 
fendant—Paich  T.  Northern  Pac  By.  Co.,  144 
P.  919. 

S2I7  (CalApp.)  A  judgment  of  the  Supreme 
Court  does  not  become  final  until  30  days  after 
rendition.— McEvers  v.  Boyle,  144  P.  308;  Scott 
V.  Same,  Id.  311. 

(B)  Partten. 

8  239  (Okl.)  Where,  in  an  action  against  a 

railroad  company  and  its  employes,  the  company 
was  liable  solely  on  the  principle  of  respondeat 
superior,  a  judgment  on  a  verdict  against  the 
company  and  in  favor  of  one  of  the  employ^ 
was  unauthorized.— Chicuo,  B.  I.  &  P.  By.  Go, 
v.  Austin,  144  P.  1069. 

(O)  Confomltr  to  FrMeaa.  Pleadlag^ 
PvMfa.  and  Vcrdlet  or  nadlass. 

8250  (CaLApp.)  In  action  to  recover  pos- 
session of  personal  property  pledged  to  defend- 
ant, findings  held  sufficient,  under  Civ.  Code,  8 
2991,  to  sustain  a  judgment  that  plaintiff  could 
recover  only  upon  payment  to  defendant  of 
amount  for  which  they  were  pledged.— Ham- 
bright  &  Walah  Co.  v.  Provident  Pledge  Corpo- 
ration, 144  P.  971. 

8  256  (Wash.)  In  an  action  for  damages  to 
real  estate,  etc.,  from  the  breach  of  a  right  of 
way  agreement,  where  the  evidence  showed  dam- 
ages in  a  lump  sum.  which  might  have  been  dne 
to  plaintiff's  failure  to  properly  care  for  the 
ditches,  etc.,  a  finding  that  he  had  not  exercised 
ordinary  care  to  keep  the  ditches  open  would 
not  require  a  judgment  for  only  nominal  dam- 
ages.—Boyce  T.  Chicago,  M.  &  P.  S.  By.  Co., 
144  P.  27.  ™, 

Vn.  ENTBT,   BEOOBD,   ANI>  DOOB- 
ETINO. 

8  270  (Mont)  Under  Bev.  Codes,  I8  8710, 
7139,  an  order  sustaining  a  demurrer  to  the 
complaint  and  directing  dismissal  of  the  action 
when  only  a  minute  entry  of  the  order  has  been 
made  is  not  a  Judgment — Pentz  v.  Corscadden, 
144  P.  157. 

8  273  (Mont.)  One  having,  by  an  order  which 
the  court  had  no  authority  to  make,  been  de< 
prived  of  his  right  to  immediate  entry  of  judg- 
ment on  the  verdict  it  will  he  entered  ^nnc 

Sro  tunc— State  v.  District  Court  of  Twelfth 
udicial  DIst  for  Valley  County,  144  P.  564. 

'  1 275  (Mont.)  Under  Ecv.  Codes,  8  6800,  re- 
quiring judgment,  in  a  jury  case,  to  be  entered 
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within  24  faotin  after  rendition  of  tlie  Tffirdict, 
unleae  tb«  court  ord«r  the  case  to  be  reserved 
or  grant  a  stay,  neither  reserratioD  nor  stay 
can  be  granted  without  adequate  reason.— 
State  T.  District  Court  of  Tvelftb  Judicial  IMat 
for  Valley  County,  144  P.  684. 

Within  Rev.  Codes,  $  6800,  reqairing  judg- 
ment to  be  entered  on  a  verdict  within  24  hours, 
unless  the  court  grant  a  stay,  there  cannot  be 
stay  in  aid  of  a  new  trial,  which,  under  sec- 
tiona  6796,  6798,  can  properly  be  granted  only 
after  judgment. — Id. 

The  case  can  be  ordered  reserved  for  argu- 
ment or  further  consideration,  so  as  under  Ber. 
Codes,  I  6800,  to  authorize  delay  in  cntr^  of 
judgment  on  the  verdict,  only  where  the  judg- 
ment does  not  neccBsarily  follow  the  verdict,  or 
the  verdict  is  insufficient,  and  cannot  be  done 
for  argument  as  to  whether  the  court  can,  of 
its  own  motion,  set  aside  the  verdict,  and  grant 
a  new  trial,  on  sulwtantial  grounds.— Id. 

X.  EQtriTABU:  REXJEF. 

(B)  jDvladlotlOB  mmd  Proo««4lBKS. 

S  456  (Cal.)  Where  more  than  11  years  after 
a  sale  of  school  Isnd  to  plaintifTs  predecessor 
in  title  and  eleht  years  after  jodgment  can- 
celing the  certificate  of  sale,  oil  was  discovered 
on  the  land  by  grantees  of  a  subsequent  purchas- 
er from  the  state,  those  claiming;  under  the  orig- 
inal purchaser  were  barred  by  laches  from 
suing  to  set  aside  the  Judgment  of  cancellation. 
-Hynes  T.  H.  J.  ft  M.  M.  Consolidated,  144  P. 
144. 

XI.  OOZiLATERAX.  ATTAOK. 
(A)  Jndmienta  Inip«ftelk«1>l«  Collaterally. 

S  472  (Okl.)  A  decree  of  a  federal  court  in 
a  cause  of  which  it  had  jurisdiction,  being  final 
when  not  appealed  from,  could  not  be  reviewed 
in  a  collateral  proceeding.— Bowen  v.  Carter, 
144  P.  17a 

(O)  Proocedlmcs. 

1518  (Okl.)  A  "collateral  attack"  on  a  Judi- 
cial proceeding  is  an  attempt  to  avoid,  defeat, 
evade,  or  deny  its  force  and  effect  in  B(Hne  in- 
ddentAl  itroceeding.— Sockey  t.  Winstock,  144  P. 
872. 

ZHX.  MEBOBR  AXD  BAB  OF  CAUSES 
OF  AOTXOK  AND  DBFEKSES. 

(A)  JndarmentB  Opentlve  mm  Bar. 

I S40  (OkL)  To  constitute  res  judicata,  there 
must  be  the  same  parties,  the  same  subject- 
matter,  the  same  issues  relating  to  the  same 
subject-matter,  and  the  capacities  of  the  parties 
mnst  be  the  same  as  to  the  snbjectmatter  and 
the  issues.— AUrey  r.  Colbert,  144  P.  179. 

SOV.  OOXOI.1TSIVENBSS  OF  ADIVDI- 
OATIOIT. 

<B)  Pmwom  CoselnCed. 

1 682  (OU.)  A  judgment  canceling  a  coBTcy- 
ance  held  effectual  to  divest  the  interest  of  a 

person,  who,  though  not  a  party  to  die  action, 
claimed  under  the  grantee,  of  which  plaintiff  had 
no  notice. — Bowcn  v.  Carter,  144  P.  170. 

(C)  Xattvrs  Ooa«l«dad. 

1 713  (Okl.)  A  judgment  on  the  merits  Is  con- 
clusive between  the  parties  In  a  subsequent  ac- 
tion on  the  same  cause,  not  only  as  to  matters 
litigated,  but  as  to  every  ground  of  recovery  or 
defense  which  might  have  been  determined.— 
Alfrey  v.  Colbert,  144  P.  170. 

§713  (Or.)  A  judgment  that  a  deed  oonv^ed 

an  exclusive  right  held  rea  judicata  in  a  substi- 
yaent  suit  to  set  it  aside  for  want  of  considera- 
tiou  and  ignorance  of  the  grantors.— Salene  y. 
Ishecwood,  144  P.  U7& 


XZn.  FIAADIHO  Ain>  BTXDBXOB  OF 
mDOMEET  AS  E8TOPFEL  OB 
DEFENSE. 

j9S8  (Okl.)  Whether  there  Is  wadh  Identity 
of  the  parties  and  subject-matter  or  cause  <a 
action  as  will  support  a  plea  of  res  judicata 
is  a  question  of.  law,  when  determinable  from 
an  inspection  of  the  record.- Alfrey  t.  Oolber^ 
144  P.  179. 

JUDICIAL  NOTICE. 

See  Evidence,  }  85. 

JUDICIAL  SALES. 

See  Execution,  {8  2^2-302 ;  Executors  and  Ad- 
ministrators, f  376 :  Fraudulent  Conveyances, 
t  20;  Guardian  and  Ward,  SI  86,  UTT. 

JURISDICTION. 

See  Account,  1  12;  Adoption,  |  14;  Appeal 
and  Error,  f  838;  Appearance;  Certiorari, 
§70;  Courts;  Criminal  I*w,  H  93,  1193; 
Divorce,  f  66 ;  Equity,  j  39 ;  Justices  of  the 
Peace,  SS  4S,  84 ;  Mandamus,  I  71 ;  Monici- 
pal  Corporations,  JS  124,  oil;  Process,  i 
108;  Prohibition,  i  10;  Venae,  |  SO. 

JURY. 

See  Appeal  and  Error,  |  1046;  Criminal  Law, 
U  741-829,  1160;  Ejectment,  i  148;  Trial, 
II  307-317. 

XI.  BIGHT  TO  TBIAI.  BT  JVKY. 

%  1 1  (Okl.)  Const  U.  S.  Amend.  7,  guarantee- 
ing the  right  to  trial  by  jury,  does  not  apply  to 
trials  in  state  courts.— St  Louis  A  S.  F.  R. 
Co.  V.  Brown,  144  P.  1075. 

I  13  (Kan.)  The  mere  filing  of  an  answer,  set- 
ting up  title  in  defendant  and  denying  the  ex- 
istence of  the  highway  to  enjoin  the  obstructing 
or  closing  of  which  the  action  is  brought  will 
not  entitle  defoidant  to  a  jury  trial.— Kansas 
City  V.  Burke.  144  P.  193. 

V.  COMPETENOT  OF  JITRORS.  OHAI- 
IXNGES,  AND  OBJECTIONS. 

5_I36  (Wash.)  A  capital  offense  within  Rem. 
ft  Bal.  Code,  I  2138,  authoriring  12  peremptory 
challenges,  is  an  offense  that  may  be  wuIaiabM 
with  death.— State  v.  Johnston,  144  P.  944. 

Capital  punishment  having  been  abolished  by 
Act  March  22.  1913  (Laws  1918,  p.  581),  much 
act  Impliedly  repealed  so  much  <^  Bem.  ft  BaL 
Code,  I  21^  giving  defendant  12  praemptory 
challenges  In  proseeatlons  tot  capital  offensas. 
— Id. 

JUSTICES  OF  THE  PEACE. 

m.  civil.  JITBISDICTION  AND  AU- 
THOBITT. 

1 45  (CaLApp.)  The  jurisdiction  of  a  justice 
of  an  Motion  mvolving  a  money  demand,  within 
the  limit  of  jurisdiction  fixed,  cannot  be  ousted 
by  a  cotmterdaim  to  recover  more.— Hillger  t. 
Tenrlck,  144  P.  980. 

TV.  PBOOEDUBE  IN  OIVH.  OASES. 

8  84  (Colo.App.)  Under  Mills'  Ann.  St.  {  4410, 
a  part^  by  taking  an  appeal  from  a  judgment  of 
a  justice  waives  all  questions  of  jurisdiction  of 
the  person.— Union  Pac.  R,  Co.  v.  Wolfe,  144 
P.  330. 

{  87  (Okl.)  No  affidavit  or  bond  such  as  is  re- 
quired to  obtain  a  right  of  attachment  need  be 
nled  in  garnishment  proceedings  in  a  ji»tice*s 
court.— Drinker  v.  K^ley,  144  f.  350. 

g  87  (Okl.)  Under  Gen.  St.  Kan.  1900,  %  6418 
(UiwB  1870,  c.  129,  as  amended  by  Laws  1901, 
c.  279,  8  1),  held,  that  where,  in  garniahmfnt, 
the  principal  defendant  is  not  found,  the  jus- 
tice  must  continue  the  causa  for  not  lees  than 
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80  nor  mon  than  SO  tow  to  seenn  nrTice  bj 

{>ublicatlon.— Missouri,  K.  &  T.  By.  Co.  v.  Hoob- 
ey.  144  P.  610. 
{99  (Kan.)  A  bill  of  partlcTilars  and  opening 
atatement  in  a  jwtice's  ooart  nnder  Gen.  St. 
1909,  I  658,  et  wq.,  against  two  townaUps  foi 
Injuries  to  a  hone  fn»n  defecta  in  a  highway 
and  bridge  on  the  township  lina,  held  to  state 
a  caase  of  action.— Olsson  T.  Ijawrenee  TP-i 
144  P.  997. 

V.  BBTIBW  or  PKOOEBDXNCW. 
(A)  Apve»l  and  Bvror. 

g  152  (Okl.)  One. of  two  defendants,  against 
whom  judgment  has  been  rendered  in  a  justice's 
court,  may  appeal  to  the  county  conrt  in  bis  own 
name  wiUiout  joining  the  other  defendant. — St 
Louis  &  S.  F.  Ry.  Co.  v.  Henaon,  144  P.  364. 

8  152  (Okl.)  On  a  garnishee's  appeal  from  a 
justice's  judgment  on  his  interplea  settlDg  up 
ownership  to  the  property  garnished,  held  that 
the  principal  defendant,  who  did  not  aitpear, 
was  not  a  necessary  party,— Johnson  v.  BtovaL 
144  P.  1057. 

S  159  (OkL)  Under  Oomp.  Laws  1909. 1  6894, 
where  the  appeal  bond  in  a  replevin  salt  In  a 
justice  court,  though  defective  tor  failure  to 
comply  with  Rev.  Laws  1910,  S  5466,  was  suffi- 
cient to  confer  jurisdiction,  the  county  court 
erred  In  refusing  to  permit  idaintiir  to  amend 
the  bond.— Sadler  t.  Leach.  144  P.  ftS2. 

(B)  CertlOTul. 

§  194  (Colo.App.)  That  petitioner  might  posirf- 
biy  secure  the  sane  relief  by  oijoiuing  the  en- 
forcement ot  a  void  judgment  is  no  ground  for 
denying  a  writ  of  certiorari  to  remove  the  cause 
from  the  ;justice,  who  had  exceeded  his  juriadic- 
oui.— Union  Pa&  R.  Co.  v.  Wolfe,  144  P.  330. 

I  197  (Oolo.App.)  Where  a  judgment  was  ren- 
dered b/  a  justice  against  petitioner  without  val- 
id service,  petitioner  is  entitled  to  a  writ  of  cer- 
tiorari, under  Mills'  Ann.  Code,  {  297,  to  review 
the  act  of  the  justice  in  exceeding  his  jarisdic- 
"OO.  and  not  under  sectios  4402,  providing  for 
TOTtionui  when  right  to  appeal  is  lost— TJnlon 
Pac  R  Co.  v.  Wolfe,  144 KsSO. 

1 202  (ColcAppJ  A  petition  seeking  a  writ 
of  certiorari  to  remove  a  cause  from  a  justice, 
which  alleged  that  he  had  exceeded  his  jurisdic- 
Hon  or  was  without  jurisdiction,  and  that  pe- 
titioner had  no  adequate  remedy  otiherwlse,  war- 
rants the  issuance  of  the  writ— Union  Pac.  B. 
Co.  T,  Wolfe,  144  P.  330. 

JUSTIFICATION. 

Bee  Libel  and  Slander,  H  149,  1S4. 

KNOWLEDGE. 

See  Fraud,  SI  H,  41,  64 :  Insurance,  {  892. 

LACHES. 

See  Cancellation  of  Instruments,  I  84;  Estop- 
pel, |  62;  Judgment,  |  466;  Trosta,  S  SttG.- 

LANDLORD  AND  TENANT. 

Bee  Ejectment,  |  106;  Mlnea  and  Minerals,  | 
07. 

XX.  tJEASBB  AXD  AOREElCEim  JX 
GENERAI.. 
(B)  CoBstrnctlon  and  OperMlon. 

i  37  (Or.)  A  written  lease  must  if  possible, 
be  given  such  construction  as  will  render  all 
its  clauses  harmonious  and  carry  into  effect 
tiie  intention  of  the  parties  as  derived  from  the 
whde  instrummt— Dellwo  t.  Edwards,  144  P. 

f  41  (Or.)  ThB  parties  to  a  writtoi  lease  may 
by  subsequent  oral  agreement  conatme  it  to 


mean  that,  aocordins  to  cnatom,  tiie  grain  shall 
be  divided  aftw  the  work  atocK  has  been  fed,, 
where  the  lease  doaa  not  specify  particalarly  in 
regard  to  such  matter,^DelIwo  r.  Bdwards.  144 

P.  441. 

VU.  PREBCISES  AND  ENJOTMENX 
AKD  USE  THEBE07. 
(B)  Posaeeaton,  HS»loyme«t,  mmM.  Uae* 

t  136  (Or.)  Evidence  held  insufficient  to  sus- 
tain a  Iflndlord's  dalm  for  damages  from  the 
tenant's  failure  to  farm  the  leased  lands  accord- 
ing to  the  best  custom  and  to  carefully  and  sea- 
Bonably  care  for  the  crops  grown  thereon.— Dell'- 
wo  V.  Edwai-ds,  144  P.  441. 

A  lease  of  land  for  agricultural  purposes  did 
not  authorise  the  tenant  to  sell  water  from  a 
well  drilled  by  the  lessor,  pursuant  to  the  lease, 
to  secure  water  "for  use  on  the  ranch."— Id. 

Where  a  tenant  by  the  unauthorized  sale  of 
water  from  a  well  on  the  leased  premises  render- 
ed himself  liable  to  pay  the  landlord  a  reason- 
able compensation  therefor,  he  was  entitled  to 
have  a  sum,  which  he  had  necessarily  expended 
to  provide  a  means  of  obtaining  a  sufficient  sup- 
ply of  water  for  such  sales,  deducted  from  the 
proceeds  of  the  sales  preliminary  to  a  determina- 
tion of  what  would  constitute  a  reasonable  com- 
pensation.— Id. 

vm.  REirr  and  advances. 

(A)  Rlffhts  ana  Liabilities. 

i  192  (Or.)  A  tenant  expressly  covenanting, 
without  limitation  or  reservation,  to  pay  rent 
for  a  term  of  years,  is  not  released  by  deatmo- 
tion  of  the  building  by  accidental  fire.- Medina 
V.  Portland  Brewing  Co.,  144  P.  572. 

8208  (Or.)  The  assignee  of  a  lease  becomes 
personally  liable  to  the  lessor  to  fulfill  all  the 
obligations  of  the  lease,  for  the  whole  term, 
even  though  he  does  not  take  possession. — ^Mo- 
line  V.  Portland  Brewing  Co.,  144  P.  572. 

The  assignee  of  a  lease  becomes  liable  to  the 
lessor  for  the  rent  by  reason  of  privity  of  es- 
tate, and  not  by  reason  of  occupancy. — Id. 

S  209  (Or.)  One  in  possession  of  leased  prem- 
ises merely  as  sublessee,  and  not  as  assignee  of 
the  lease,  is  liable  only  to  the  lessee  oo  the 
sublease,  and  not  to  the  lessor  on  the  original 
lease.- Mollne  v.  Portland  Brewing  Co.,  144 
P.  572.  - 
(B)  motions. 

S  231  (Or J  A  prima  facie  case  of  defendant's 
liability  to  plaintiff  for  rent  as  assignee  of  a 
lease  is  made  by  proof  of  plaintiff  leasing  the 
premises  to  O.,  defendant's  possession  of  the 
leased  premises,  and  Its  subsequent  leasing 
thereof  to  another. — Moline  v.  Portland  Brew- 
ing Co.,  144  P.  672. 

From  possession  by  one,  other  than  the  lessee, 
of  leased  premises,  it  is  presumed  in  t&vor  of 
the  lessor,  seeking  to  hold,  him  for  the  rent  as 
assignee  of  the  lease,  that  he  is  such  assignee; 
and  the  landlord  is  not  required  in  the  first  in- 
stance to  prove  more.— Id. 

LANDS. 

See  Public  Lands. 

URCENY. 

See  Criminal  Law.  K  29,  863,  412,  410,  420, 
444,  763,  764,  780*  820,  117^.  1266;  Embe^ 
Element  9S  5,  23,  38,  39,  41,  44 ;  Indictment 
aud  Information,  SS  HO,  125;  Malicious 
Prosecution.  §18:  Master  and  Servant  i 
Receiving  Stolen  Ooods;  Robbery; 
Witnesses,  |  26S. 

E.  OFFENSES  AND  RESPONSIBILITY 
THEREFOR. 

i3  (Or.)  niou^  the  willful  cutting  or  re- 
moval of  timber  on,  the  lands  of  another  is  taken 
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out  of  the  (reneral  cIbbs  of  larceny  and  made 
an  Independent  offense  by  L.  O.  L.  |  1984,  the 
ttUine  of  timber  and  Its  eabaoqoent  aeportatioa, 
whetner  on  the  land  of  another  or  elaewhere, 
if  accompanied  by  a  larcenous  intent,  is  larceny 
under  section  1947.— State  v.  Donahue,  144  P. 
756. 

I  5  (Or.)  Where  a  wron^oer  Beveni  property 
from  the  freehold,  he  thereby  <M>nTertB  it  into  a 
chattel,  and  if  he  removea  it  with  a  felonious 
intent  he  ia  guilty  of  laroeny  without  reference 
to  the  dispatch  employed  in  such  removal. — 
State  V.  Donahue,  144  P.  755. 
■  I  1 5  (Colo.)  Where  a  certificate  of  depostt  is 
left  with  another  for  renewal,  it  is  a  bailment 
under  Bev.  St  1908,  1 1688.  in  view  of  the  def- 
inition of  "bailment —Taihima  v.  Pemle,  144 
P.  200. 

XL  PROBEOxmoN  axu  punish- 
ment. 

(A)  lB«l«tment  and  iBfomnMlttn. 

S  28  (Okl.Gr.App.)  An  indictment  based  on 
Bev.  Laws  1910.  {  2667,  should  allese  the  fe- 
lonious taking  and  asportation  without  the  own- 
er's knowledge  or  consent,  the  ownership  of  the 
animals,  and  the  felonious  intent  to  deprive  the 
owner  thereof  and  convert  to  the  taker's  own 
use.— Bryan  v.  State,  144  P.  392. 

S3I  (Okl.Gr.App.)  Where  an  information  did 
not  allege  the  value  of  the  animal  stolen,  it  was 
Insufficient  to  chane  larceny  of  a  domestic  ani- 
mal in  violation  of  Rev.  Laws  1910,  |  2667,  or 
to  diarge  an  offense  under  the  general  larceny 
statute.-Bryan  v.  State,  144  P.  §82. 

(B)  Bvldesm. 

141  (Idaho)  Under  Rev.  Codes.  |  7068,  the 
actual  value  of  a  stoleix  check  calling  for  a  cer- 
tain amount  of  money  need  not  be  proven  in  a 

grosecutlon  fbr  larcoiy.— State  v.  Bogtls,  144 
.  789. 

To  establish  the  value  of  checks  stolen,  the 
state  need  not  prove  their  due  execution,  or  that 
they  were  never  indorsed  by  the  payee.— Id. 

1 43  (Idaho)  Checks  charged  to  have  been 
stolen  by  defendant  and  to  have  been  indorsed 
by  him  with  the  payee's  name  were  properly 
admitted  in  evidence  to  establish  the  crime.— 
State  V.  Bogris,  144  P.  789. 

8  55  (Colo.)  In  a  prosecution  for  larceny  by 
bailee  of  a  certificate  of  deposit  in  which  tlie 
defraue  was  t^t  the  money  waji  borrowed,  evi- 
dence ^ven  through  interpreters  held  sufficient 
to  sustain  a  conviction.— Taahima  v.  People, 
144  P.  200. 

1 64  (Idaho)  The  possession  of  recently  stolen 
property  is  a  circumstance  from  which,  when 
unexplained,  the  guilt  of  the  accused  may  be 
inferred^tate  v.  Bogris,  144  P.  788. 

LAST  CLEAR  CHANCE 

See  Haater  and  Servant,  |  289. 

UTERAL  SUPPORT. 

See  Mnnidpal  Corporations,  U  383,  886. 

UW  OF  THE  CASE. 

See  Appeal  and  Brror.  ||  268,  853.  1098,  U95. 

UW  OF  THE  ROAD. 

See  Hlghwaya,  8  184. 

uws. 

See  Evidence,  |  85. 

LEASE. 

See  Landlord  and  Tenant 

o^™  LEGACIES, 

See  Win*. 


LEGISLATIVE  POWER. 

See  Constitutional  Law,  M  62,  62.  6S,  66. 

LETTERS. 

See  Evidence,  1 180. 

LEVY. 

See  Taxation,  U  801.  806. 

LEWDNESS. 

See  Railroads,  t  171. 

f  5  (Cal^pp.)  An  indictment  charging  specific 
acts  h«Id  to  charge  a  violation  of  Pen.  Code,  | 
288,  making  it  an  otFense  for  any  person  to  com- 
mit any  lewd  and  lasdvioua  act  upon  any  child 
under  the  age  of  14  years. — People  t.  Dabner, 
144  P.  976. 

LIBEL  AND  SLANDER. 

See  Oriminal  Law,  SI  7S3,  764,  8U;  Witneia- 
es,  I  269. 

X.  WOBDS  JJIB  ACHW  AOTIONABLB, 
AND  T.TATtTT.TTY  THEREFOR. 

1 1  (Or.)  A  libel  Is  a  malicious  d^unation 
by  printing,  painting,  writing,  signs,  or  pieturea, 
tending  to  expme  one  to  public  hatred,  contempt, 
or  ridicule.— Willetts  v.  Scudder.  144  P.  87. 

{  7  (Or.)  To  charge  a  person  in  writing  with 
forgery  la  aclionat>le  p«  se^— Willetts  v.  Scud- 
der, 144  P.  87. 

m.  junrmoATioN  anb  ioxioa- 

TION. 

154  (Or.)  Under  U  O.  L.  I  92,  a  person 
charred  in  a  civil  action  vrith  libd  may  defend 
by  alleging  that  the  words  used  were  true.— 
Willetts  V.  Scudder,  144  P.  87. 

TV.  ACTIONS. 
(B)  Trial,  J«dv»e>t,  aad  R«Tlew. 

g  1 23  (Or.)  In  an  action  for  libel,  where  de- 
fendant pleads  the  truth  of  its  charge  that  plain- 
tiff forgied  the  indorsement  of  a  check,  it  is 
a  question  for  the  Jury  whether  plaintiff  made 
the  indorsMuent  with  Intent  to  oeteud.— Wil- 
letts V.  Scudder,  144  P.  87. 

VL  OBDHHAL  bbiponmbiutt. 

(A)  (Mremaae. 

§143  (Wash.)  Under  Rem.  &  Bal.  Code.  | 
2424,  and  in  view  of  sectlo^  2425,  held  that  the 
gist  of  criminal  libel  was  malice.— State  v. 
Sefrit,  144  P.  725. 

SI45  (Wash.)  Under  Rem.  A  BaL  Code.  | 
2424,  defining  a  Ubel,  anAaecttoo  2268,  declar- 
ing nonfeasance  in  office  a  crime,  Ada  that  a, 
publication  charging  a  county  prosecutor  with 
nonfeasanice  io  office  in  respect  to  the  prosecu- 
tion of  a  confessed  criminal  was  libelous  per 
Be.-State  v.  Sefrit,  144  P.  726. 

I  148  (Wash.)  Bern.  A  BaL  Code.  f|  2425- 
2^0,  afford  no  immunity  to  a  publisher  of  a 
newspaper  for  the  publication  of  matter  re- 
lating to  the  nonfeasance  of  a  public  officer, 
and  libelous  per  se.— State  v.  Sefrit,  144  P.  725. 

A  newspaper  publication,  charging  a  county 
prosecutor  with  ponfeasance  in  office,  held  not 
privileged  as  a  report  of  a  judicial  proceeding 
within  Rem.  &  Bal.  Code,  |  2428.— Id. 

S  149  (Wash.)  At  common  law,  which  by 
Rem.  &  Bal.  Code,  t  143,  so  ^ar  as  not  iufxa- 
statpnt  with  the  institutions  and  statutes,  is 
the  rule  of  decision  and  which  under  section 
2299  supplements  the  pmal  statutes,  truth  of  a 
libelous  charge  la  no  defense  to  a  praaecntioa 
for  libel.— State  t.  Sefrit,  144  P.  725. 

In  a  prosecution  for  a  libel  charging  one  with 
misconduct  sja  ah  attorney  at  law,  the  fact  that 
in  the  article  defendant  disclaimed  knowledge 
Uie  facte  diarved  and  dcdaied  that  tiny  weia 
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It. 


(B)  PFoaeeatloa  mmA  mtml 
i  192  (Wash.)  Under  Bam.  &  BaL  Oode,  |i 
2^24,  2426,  held  an  infurmaUtm  cturging  ex- 
press malice  was  sufficient  witbout  alieglns 
that  the  publication  was  false.— State  v.  Sefrit. 
144  P.  725. 

Under  Bern.  A  BaL  Oode.  i  230S,  definins 
"maUce"  and  "maUciouBly;'  Md  that  where  the 
nature  of  a  criminal  libel  exceeded  the  priTilege 
of  the  occasion,  an  allegation  in  the  Informa- 
tion that  it  was  malicious,  malicionalj  com- 
posed, and  pnhlished,  was  snffldent  to  put  in 
Unue  its  good  faith.— Id. 

!  154  fWash.)  Under  Bern.  &  BaL  Code.  S 
2^4,  denning  a  criminal  libel,  and  aection  2^5, 
declaring  the  publication  of  such  libels  mali- 
cious, unless  justified  or  excused,  defendant,  in 
a  prosecution  Hot  criminal  libel,  Mid  put  to  his 
ddenses  of  Justification  and  excuse  to  negative 
Uie^gesumption  of  malice.— State  T.  Sefrit,  144 

Under  Bern.  &  BaL  Code,  |  242B,  the  burden 
of  provinf  the  ehaigw  against  one  as  a  private 
citizen  and  as  an  attorney  were  made  without 
malice  shifted  to  defendant,  where  tiie  publi- 
cation tends  to  bring  the  prosecuting  witness 
into  contempt,  ridicule,  etc.— Id. 

{  155  (Wash.)  In  a  prosecution  for  publica- 
tion of  a  libel  charging  the  coun^  prosecutor 
with  official  nonfeasance  as  to  a  particular  mat- 
ter, evidence  of  defendant's  investigations  before 
such  publication,  tending  to  convlnx^  him  of  the 
prosecutor's  dishonesty  and  misconduct,  held  ir- 
relevant—State    Sefrit.  144  P.  726. 

In  a  prosecution  for  a  libel  charging  a  coun^ 
prosecutor  with  nonfeasance  In  omce  and  with 
personal  and  professional  misconduct  in  re- 
spect to  the  estate  of  a  particular  client,  tes- 
timony of  defendant  as  to  the  story  told  him 
by  auch  wronged  party  held  inadmissible  as  not 
a  justification.— Id. 

In  a  ^oeecutlon  for  Ubd  chargliig  a  constr 
attmn^  with  nonfeasance  by  nllnre  to  proa- 
ecute  a  confessed  crimlnaL  where  Qua  pxosecu- 
tor  claimed  that  there  was  not  sufficient  cor^ 
roborating  evidence  nnder  Bern,  ft  Bal.  Code,  S 
2443.  defendant's  tesdmony  as  to  corroborating 
evidence  obtained  by  Ua  own  Investigation  held 
admissible  upon  his  and  the  pnwecator's  good 
faith.-Id. 

1 156  (Wash.)  Elvidence  that  defendant  a 
short  time  before  the  publication  of  the  article 
had  said,  with  an  oath,  that  he  would  show 
tha  prosecuting  witness  up  and  would  get  him 
yet  held  some  evidence  of  malice.— State  v.  Se- 
frit, 144  P.  726. 

Under  Bern.  &  Bal.  Code,  |  2426,  malice  may 
be  inferred  from  the  tendency  of  the  article,  or 
from  evidence  showing  express  malice. — Id. 

f  158  (Wash.)  Under  Bern,  ft  BaL  Code,  | 
2^i  definiiif  libel,  and  section  2425,  decUring 
libels  malicious  unless  justified  or  excused,  held 
that  after  evidence  tending  to  establish  such 
defenses,  the  question  of  actual  or  express 
malice  was  for  tne  jury.— State  v.  Sefrit,  144  P. 
725. 

Defendant's  admissions  as  to  publication,  etc., 
together  with  the  presumption  of  malice,  held 
to  make  a  prima  facie  cose  for  the  state,  so  that 
the  denial  of  defendant's  motion  for  an  instruct- 
ed verdict  was  proper.- Id. 

Un^er  Bern,  ft  BaL  Code,  {  2425,  maUce  is 
always  a  question  for  the  jury. — Id. 

S  159  (Wash.)  In  a  prosecution  for  a  Ifbel, 
diarging  a  county  attorney  with  nonfeasance 
In'  office  In  that  he  failed  to  prosecute  one  F., 
a  confessed  criminal,  where  defendant  offered 
corroborating  evidence  as  to  the  commission  of 
the  crime  by  F.,  held  tbht  the  court  should  have 
iastructed  generally  aa  to  the  law  of  corrobora- 
tion, and  its  conrideratlon  aa  justlfytng  the  pul^ 


Ueatioiit  or  aliODld  have  enumerated  all  dM 
cumstances.- State  v.  Sefrit,  144  P.  725. 

In  a  prosecution  for  libel,  ailing  that  a  coun- 
ty prosecutor  had  been  charged  with  having 
wronged  a  woman  and  her  aged  mother  in  the 
settlement  of  an  estate  of  a  client,  and  charg- 
ing nonfeasance  in  office,  instructions  as  to 
malice  and  burden  of  proof  held  not  erroneous, 
as  autfaoritlng  a  consideration  of  part  of  the 
publicatioit  separate  from  the  (rther  part — Id. 

LICENSES. 

See  Fish,  |  18;  Intozieating  Idqaon,  ||  iO, 

40,  70. 

n.  XX  BkmoT  OF  bbak  vbop- 

EBTT. 

i  44  (ColoApp.)  A  license  to  enter  to  con- 
struct an  irrigan<ai  ditch  on  the  land  of  an- 
other is,  after  entry  and  ccmstmction,  a  grant 
—Workman  v.  Stephenson,  144  P.  1126. 

1 58  (Colo.App,)  A  parol  license  to  use  the 
land  of  another  for  a  way  is  revocable  until 
acted  on  by  the  licensee. — Workman  T.  Stephen- 
son, 144  P.  1126. 

Payment  of  consideration  for  a  parol  license 
to  use  land,  M4  not  to  prevent  revocation.— Id. 

LIENS. 

See  Attorney  and  Client,  ij  ITL  174 ;  Cancel- 
lation of  Instrumente,  I  69:  Corporations.  | 
553 ;  Bfecbanies'  Liens:  Hortgagies,  H  ItEL- 
186.  492;   Pledgea;  Taxatkmrli  Ora-SlO, 

^       LIFE  ESTATES. 

See  Cancellation  of  Instmments,  |  27 ;  Dower. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Poeseasfon;  Taxation,  S  689 ;  Ven- 
dor and  Purchaser,  1  18. 

Xi  nATIITjn  OT  XtDOTATZOll. 

CA)  H«t«r«,  T«ll«ltri  Oenetraettom  fa 

GcMesal. 

52  (Gal)  Hkt  limitation  statatea  of  the  place 
ere  an  action  i/t  bionght  to  recover  on  tiie 
double  liability  of  a  shareholder  of  an  insolvent 
bank  govern.— Boyal  Trost  Co.  T.  MaoBean, 
144  P.  139. 

(D)  IilKltMtloM  AppllMbI*  to  Partlewlmv 

AetloiiK. 

f  22  (Mont.)  An  action  on  bond  of  a  county 
treasurer,  whose  duties  are  defined  by  Rev. 
Codes,  {  2986,  is  on  a  "liability  created  by  stat- 
ute." which  is  barred  In  two  years  by  section 
6449,  snbd.  1,  and  not  on  a  'liability  on  an  in- 
strument in  writing,**  barred  in  eight  years  by 
section  6445.— Oallatln  County  v.  tfnited  States 
Fidelity  ft  Guaranty  Co.,  144  P.  1085. 

8  34  (Cal.)  The  thr«e>year  limitation  prescrlb* 
ed  by  Code  Civ.  Proc.  I  359,  applies  to  an  ac- 
tion to  enforce  the  liability  of  tne  shareholders 
in  a  Canadian  bank  under  the  Bank  Act  of  that 
dominion.— Boyal  Trust  Co.  v.  MacBean,  144 
P.  139. 

Under  Code  Civ.  Proc.  |  359,  an  action  against 
a  stockholder  in  an  insolvent  bank  to  recover  an 
additional  amount  eoual  to  the  par  value  of  his 
shares  is  barred  at  tne  expiration  of  three  years 
from  die  time  when  the  liability  was  created. 
—Id. 

139  (Cal.)  The  right  to  sue  to  set  aside  a 
judgment  vacating  a  certificate  of  purchase  of 
school  lauds  of  those  claiming  under  the  origi- 
nal certificate,  was  barred  after  four  years  by 
Code  Civ.  Proc.  I  843.— Hynes  v.  M.  J.  ft  M.  M. 
Consolidated,  144  P.  144. 

S  39  (Mont)  An  action  against  the  patentee 
of  public  land  and  his  grantees  to  Impose  a 
trust  for  plalntlfl  A«M  barrad  after  five  years  by 
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Sev.  Codes,  1  0451.— Klmei  v.  Nortiien  Pac  B. 
Co..  144  P.  168. 

n.  GOMPUTATIOK  OF  PEBIOD  OF 
LIMITATION. 

(A)  AeeviiAl  of  Rlyht   of  Action  or  De- 
fen  ae. 

844  (Okl.)  Where  town  lots  were  Bold  on 
March  16, 1897,  at  8  torecloBure  sale,  which  was 
confirmed  June  7,  1897,  and  a  sheriff's  deed  is- 
sued which  was  recorded  August  11,  1897,  held, 
that  a  suit  brought  August  1,  1911,  was  barred 
by  the  flTe-ye^r  limitations  preser&ed  by  Ber. 
Laws  1910,  }  4655^roup  v.  Jones.  144  P.  877. 

§  46  (Kan.)  A  real  estate  agent's  commissions, 
consisting  of  the  profits  arising  from  an  ex- 
change ot  bia  principal's  land,  were  earned,  and 
the  right  to  oommissions  accrued,  when  the 
prindpal  accepted  a  purchaser  on  terms  satis- 
factory to  him,  and  limitations  began  to  ran 
against  the  agent  from  such  time. — Chamber- 
lain V.  Wagner,  144  P.  815. 

146  (Wash.)  Where  defendant  contracted  to 
take  OTer  certain  pianos  belonging  to  plaintifTa 
assignor  and  pay  tor  them  when  sold,  the  stat- 
ute of  limitations  did  not  begin  to  run  against  de- 
fendimt's  obtigation  to  pay  for  the  plan<»  until 
they  were  sold.— Paul  t.  Kobler  ft  Oiase,  144 
P.  64. 

S  58  (Cal.)  Under  Bank  Act  of  Canada  and 
the  Winding  Up  Act,  and  in  view  of  act  of 
1906,  the  n^ht  of  action  to  recover  upon  tbe 
double  liability  of  a  shareholder  in  an  insol- 
vent bank  accrues  upon  insolvency,  and  hence 
the  three-year  limitation  prescribed  by  Code 
Civ.  Proc.  I  359,  begins  to  run  from  that  date. 
—Royal  Trust  Co.  v.  MacBean,  144  P.  139. 

Under  Code  Civ.  Proc.  8  359,  the  fact  that 
it  could  not  immediately,  upon  the  insolvency  of 
a  foreign  bank,  be  determined  what  part  of  the 
ijiareholder's  double  liability  should  be  enforced 
does  not  toll  the  three-year  limitation.— Id. 

V.  PlgAPnfO.  BVIDBWOE.  TRIAL, 
Ain>  REVIEW. 

8  182  (Wash.)  Defense  of  limitations  must 
clearly  appear  on  the  face  of  the  complaint,  or 
must  be  clearly  pleaded^Paul  t.  Kohler  ft 

Chase,  144  P.  64. 

f  I9&  (Wash.)  Fresumpticms  will  not  be  in- 
dulged in  support  of  a  defense  of  limitations,  but 
it  must  clearly  appear  on  the  face  of  the  com- 
plaint, or  must  be  clearly  pleaded  and  proven 
by  a  preponderance  of  the  evideoce.- Paul  v. 
Kohler  &  Chase,  144  P.  64. 

Presumptions  will  not  be  indulged  In  support 
of  a  defense  of  limitations.— Id. 

8  C97  (Wash.)  Defense  of  limitations  must 
be  clearly  proven  by  a  preponderance  of  the 
evidence.— Paul  v.  Kohler  &  Chaaet  144  P.  64. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  88  163. 

LINEAL  HEIRS. 

See  Descent  and  Distribution,  8  20. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Abatement  and  Revival,  8  12. 

LIVE  STOCK. 

See  Railroads.  88  411,  419. 

LOCAL  OPTION. 

See  Xntuicatlng  liquors,  |  4a 


LOGS  AND  LOGGING. 

See  Bminent  Domain,  88  56,  198;  Larceny,  8 
S;  Navigable  Waters,  8  21. 

LUNATICS. 

See  Insane  Persons. 

MALICL 

See  Libel  and  Slander,  81  143,  lfi2,  1S4,  106, 
168,  159. 

MALICIOUS  PROSECUTION. 

n.  WANT  OF  PROBABXJB  CAUSE. 

8  18  (Or.)  Probable  cause  for  a  prosecution 
for  larceny  held  to  exist,  if  stolen  goods  were 
found  in  the  unexplained  possession  of  plaintifif, 
defendant's  former  employ^,  and  no  person  be- 
side defendant  other  than  plaintiff,  had  access  to 
the  place  where  they  were  kept,  but  not  if  oth- 
ers had  access  to  sadi  place.— Barnes  t.  SDtct- 
field,  144  P.  527. 

V.  ACTXOH8. 

871  (Or.)  Where,  in  an  action  for  malicious 
prosecution,  the  evidence  was  conflicting  on  the 
question  of  probable  cause,  it  was  error  to  direct 
a  verdict  for  defendant— Barnes  t.  SUverfieldt 
144  P.  527. 

MANDAMUS. 

See  Asylums.  J  2;  Courts  |  206;  Intozicatlnc 
Liquors,  8 

I.  HATUBE  AND  aBOUlflMi  IB  GEH- 
BRAI*. 

84  (Wash.)  Where  a  change  ot  venue  is  er- 
roneously granted,  the  adverse  party  is  not  lim- 
ited to  an  appeal,  but  may  obtain  vacation  by 
mandamus.- State  v.  Superior  Court  in  and  for 
Pacific  County,  144  P.  898. 

8  6  (Caljlpp.)  Where  petitituier  sought  an  or- 
der putting  defendant  in  default  on  tbe  same 
facts  as  were  before  tbe  court  on  mandamus  to 
compel  the  entry  of  such  default,  and  was  re- 
fused, the  court  will  not  command  the  clerk  to 
enter  the  default.- Davidson  v.  Graham,  144  P. 
147. 

8  10  (Cal.App.)  Where  the  clerk  of  the  court 
had  a  stipulation  that  no  default  should  be  tak- 
en against  the  defendant  without  express  Utoi- 
tation  as  to  time,  plaintiff's  right  to  an  entry 
of  default  on  defendant's  failure  to  answer  with- 
in the  stipulated  time  did  not  entitle  him  to 
mandamus  to  compel  its  entry ;  there  being  a 
doubt  as  to  his  right  of  entry.— Davidson 
Graham,  144  P.  147. 

Where  it  is  sought  to  prevent  a  trial  on  the 
merits  by  entry  of  a  default,  upon  a  showing 
which  presents  no  hardship  to  the  party  asking 
the  relief,  and  the  case  is  one  where  uie  right 
to  the  relief  is  doubtful,  mandamus  to  comp^ 
the  entry  of  the  default  will  be  denied.— Id. 

XL  SUBJECTS  ABB  PURPOSES  OF 
RELIEF. 

(A)  Aote  and  Proceedlim  ot  Covrta, 
JndKCB,  M>d  Jndlolal  Oflecrs. 

8  50  (Mont)  In  view  of  Rev.  Codes,  8  7214, 
mandamus  will  not  issue  to  compel  tbe  rein- 
statement of  a  notice  of  intent  to  move  for  a 
new  trial,  which  was  properly  stricken,  or 
where,  if  improperly  strlta^n,  its  reinstatement 
would  be  useless.— State  v.  District  Conrt  of 
Twelfth  Judicial  Dist,  in  and  for  Shttidan 
County,  144  P.  159. 

S5I  (Mont)  Relief  from  an  order  after  ver- 
dict that  no  Judftment  be  entered,  but  the  caae 
be  reserved  for  further  argument,  with  a  stay 
in  the  meantime,  may  be  had  by  mandamus; 
tbe  order  not  being  one  which  the  judge  might 
make  according  to  his  best  judgment,  but  one 
whidi»  onder  the  dreumstances  returned  br 
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him,  he  had  no  aathority  to  nukke.— Stata  T. 
District  Court  of  Twelfth  Judicial  Dist.  fw 
VaUer  County,  144  P.  664. 

(B)  Aeto  and  ProeMdIiiKa  ot  Pnbllo  OM- 
oen  ancE  Boards  and  Mvnietpallttca. 

f  71  (Okl.)  Since  the  district  clerk  is  an  ad- 
muistrative  officer  withont  judicial  powers,  the 
Supreme  Court  is  without  jurisdiction,  under 
Const,  art  7.  |  2,  to  issue  a  writ  of  mandamus 
to  eomjtel  hun  to  perform  any  official  doty^ 
State  T.  Pruett,  144  P.  365. 

1 73  <Tdaho)  Ifandamng  will  lie  where  tiie 
county  commiasioners  fix  the  annual  salaries  ot 
county  officers  below  the  minimum  provided  by 
law.— Ward  V;  Holmes,  144  P.  1104. 

I  73  (Or.)  Under  Laws  1918,  p.  75,  mandamus 
held  to  lie  to  compel  the  county  court  to  pro- 
vide assistance  to  a  wife  wboee  husband  was  a 
convict,  where  ber  applicatioa  under  oath  was 
denied  on  tbe  merits.— Zacbary  t.  Folk  Connty 
Court.  144  P.  1182. 

i  74  (Or.)  Mandamus  will  Ue  to  compel  the 
Governor  to  issue  a  certificate  of  election  to  a 
duly  dected  circuit  judge.— Gantenbein  v.  West, 
144  P.  1171. 

{  102  (Cal.AppO  In  a  proceeding  for  a  writ 
of  mandate  to  compel  the  auditor  of  a  cit^  to 
issue  warrants  for  the  salary  of  a  cil^  officer, 
it  is  immaterial  whether  there  are  funds  in  tbe 
treasury  aoplicable  to  the  payment  of  such  war- 
rant8.~Mc£:ver8  t.  Boyle,  144  P.  308 ;  Scott  v. 
Same,  Id.  311. 

{  102  (Idaho)  Since  Uie  doty  of  a  city  derk 
to  issue  and  countersign  a  warrant  authorized 
by  the  city  council  in  payment  of  an  allowed 
euim  -is  merely  ministerial,  under  Bev.  Codes, 
S  2262,  he  may  be  compdled  by  mandamus  to 
|erEorm  aoch  doty.— Wycoff  t.  Strong,  144  P. 

m.  J1TBISDIGTION.  PROCEEDnrGB. 
AND  BEUXF. 

8  151  (Colo.)  In  a  mandamus  proceeding  to 
compel  the  board  of  directors  of  an  irrigation 
district  to  Issue  and  deliver  warrants  in  pay- 
ment for  services  and  to  deliver  other  warrants 
already  issued,  the  corporation  should  be  made 
a  party.— Board  of  Directors  of  Yellow  Jacket 
Irr.  mat.  v.  Weasels,  144  P.  869. 

f  154  (CaI.App.)  The  statement  in  tbe  petition 
of  mandamus  that  the  action  of  the  county  board 
was  arbitrary  and  without  cause  is  the  con- 
clusion or  opinion  of  petitioner.— McRae  v.  Pine, 
144  P.  988. 

8  154  (Or.)  Under  L.  O.  L.  8  613,  relating  tn 
mandamus,  a  person  seeking  a  writ  to  compel 
the  common  couucil  of  a  city  to  levy  a  tax  to 
pay  a  private  claim  must  show  a  demand  made 
upon  the  council  or  city.— State  v.  Beals,  144  P. 
678. 

1 163  (CaLApp.)  On  demurrer  to  a  petition 
for  mandamus,  its  averments  must  be  taken  as 
true.- Davidson  v.  Graham,  144  P.  147. 

8  >64  (Colo.)  In  mandamus,  court  held  to 
have  erred  in  denying  defendants  the  right  to 
file  an  amended  answer  or  return  after  one 
amended  answer  had  been  stricken.— Board  of 
Directors  of  Yellow  Jacket  Irr.  Dist.  v.  Wcs- 
sels  144  P  869 

J 177  (Kan.)  Under  Code  Civ.  Proc  8  723 
.  en.  St.  1909,  |  6S19).  providing  for  the  al- 
lowance of  damages  in  mandamus,  the  court 
may,  without  the  issuance  of  a  peremptory  writ, 
allow  plaintiff  the  damages  sustained,— Colum- 
bia Kuickerbocker  Trust  Co.  v.  Finney.  144 
P.  222. 

Where  the  holder  of  defaulted  dty  bonds 
brought  mandamus  to  compel  the  levy  of  a  tax 
to  pay  same,  and,  after  the  issuance  of  an  al- 
ternative writ,  the  city  paid  the  full  amount  due, 
held,  that  plaintiff  was  entitled  to  attorney's 
fees  and  expenses  as  damages.— Id. 


i  178  (Colo.)  Undur  tbe  provimons  of  the 
Code,  held,  that  in  mandamus  it  was  errtv  to 
render  judgment  for  plaintiff  on  the  pleadings 
withont  a  hearing  and  without  proof.— Board  of 
Directors  of  Yellow  Jacket  Irr.  Dist.  T.  Wea- 
sels, 144  P.  669. 

MARGINS. 

See  Gaming,  8  U. 

MARKET  VALUE. 

See  BMdenee.  |  118. 

MARRIAGE. 

See  Baatards,  |  1;   Divorce;   Husband  asd 
Wife;  Indiana,  |  18. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

82  (Or.)  In  an  assignee's  action  to  foreclose 
a  mortgage  given  as  collateral  security,  defend- 
ant was  not  entitled  to  a  marshaling  of  other 
securities  held  by  plaintiff,  where  it  did  not  ap- 
pear tiiat  plalntuTa  Uen  tlieTeon  had  matured.- 
French  &  Go.  t.  Haltenhol^  144  P.  480. 

MASTER  AND  SERVANT. 

See  Insurance,  88  156.  332.  435;  Judgment,  f 
239;  Negligence,  g  55;  Trial.  8  13(i. 

ni.  MASTEB'B  IX&BUJTT  FOB  IK- 
J1TRIBS  TO  SEBVAirr. 
(A)  Natnre  and  Bxtant  Im  General. 

{87/3  [New,  vol.  16  Key-No.  Series] 

(Kan.)  Workmen's  compensation  act  held 
not  unconstitutionaL— Shade  v.  Ash  (irove  Lime 
&  Portland  Cement  Ca,  144  P.  249. 

8  92  (Wash.}  The  rule  that  an  employer  is 
bound  to  furnish  medical  attention  to  an  injured 
employe  on  an  extreme  emergency  does  not  ap< 
ply,  where  an  injured  employs  has  been  remov- 
ed to  a  hospital  of  the  employer's  selection  and 
selected  a  different  surgeon  than  the  one  fur- 
nished.—Vanderboget  T.  OampbeU  MiU  Co.,  144 
P.  90^ 

(B)  Tools,  MMUBorr*  ApirtJbUMoai  snd 
FlacM  for  Work. 

I  110  (Or.)  Under  the  federal  Emplovers'  Lia- 
bility Act,  a  railroad  company  is  liable  for  in- 
jury to  an  empk)y4  resulting  from  a  defect 
or  insufficiency,  due  to  its  negiigeuce,  in  its  en- 
fines  and  appliaDceB.— Pfeiffer  v.  Oregon- Wash- 
ington B.  ft  W.  Co.,  144  P.  762. 

I I 1 1  (Or.)  Under  tbe  federal  Employers'  Lla- 
Ity  Act,  a  railroad  company  is  nabte  for  in- 
jury to  an  employ^  resultmg  from  a  defect  or 
iDsuflicieiicy,  due  to  its  negligence,  in  its  cars. 
—Pfeiffer  v.  Oregon-Waahi^ton  R.  ft  Mar.  Co., 
144  P.  762. 

1 118  (Okl.)  A  mineowner  is  liable  for  injury 
to  an  employ^  from  the  owner's  failure  to  use 
proper  diligence  to  keep  the  employe's  place  of 
work  in  a  reasonably  safe  condition.— Rode 
Island  Coal  Mining  Co.  v.  Davis,  144  P.  600. 

A  mineowner  owes  his  servants  tbe  positive 
duty  of  using  reasonahle  diligence  to  see  that 
tbe  timbers  are  properly  set  and  to  keep  them  in 
proper  repair  and  to  provide  a  competent  fore- 
man to  inspect,  under  Rev.  Laws  1910,  8  3988. 
-Id. 

8  121  (Or.)  Employers'  Liability  Act  1010  is 
not  limited  to  construction  work,  but  applies 
also  to  factories  aud  miJls,  including  failure  of 
owners  to  protect  dangerous  machinery.— Cam- 
eron V.  Pacific  Lime  ft  Gypsum  Co..  144  p. 
446. 
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I  (29  (Kan.)  Where,  in  an  employe's  action 
for  injaries  from  an  explosion  m  defendant's 
powder  mill,  it  conclusively  appeared  that  tlie 
plaintiff  waa  not  injured  from  defendant's  fail- 
ure to  comply  with  the  Factory  Act,  requiring 
machinery  to  be  safely  su&rded,  plaintiff  could 
not  recover  under  suui  statute.— Byland  t.  B. 
I.  Dn  Font  De  Nemoara  Powder  Co.,  144  P. 
SSL 

(O)  lE«tli«d«  o(  W«vk«  Raleif  and  Order*. 

S  137  (C0I0.S11P.)  Trainmen,  when  approach- 
ing track  repairers,  must  signal  them  so  that 
they  may  leave  the  track  in  time  to  avoid  in- 
Jij^.— Sagara  t.  Chicago,  R.  I.  ft  P.  By.  Co., 

J 141  (Or.)  A  railway  company  mUlt  estaUiBh 
es  for  movement!  of  Its  trains.— CSiadwick  v. 
Or^on^ Washington  B.  ft  Mavi«atioa  Cob,  144 

1 149  (Or.)  A  railroad  establbhlng  regolatloaB 
for  inoTementB  of  its  trains  fixes  the  standard  of 
care,  and  though  custom  may  interpret  them,  it 
cannot  contradict  them.— Cbadwlck  v.  Oregon- 
Waahtaigton  R.  ft  Navigation  Co..  144  P.  1166. 

{■)  Fellow  Scrvanta. 

i  170  <0U.)  Under  Const,  art  9,  I  86.  a  mas- 
ter is  liable  ftw  a  servant's  Injuries  inflicted 
subaequent  to  statehood  by  the  negligent  act  or 
omission  of  a  fellow  servant,  though  the  master 
employed  reasonable  precaution  to  provide  com- 
petent fellow  servants.— Chicago,  R.  I.  ft  P. 
Bj,  Co.  T.  Dennis.  144  P.  868. 

I  170  (Old.)  The  common-law  doctrine  of  fel- 
low servant  is  abrogated  by  Const,  art  9,  i 
36,  as  to  injuries  inflicted  on  a  servant  sub- 
sequent to  statehood.— Chicago,  B.  I.  ft  P.  By. 
Co.  T.  Dennis.  144  P.  868. 

I  179  (Or.)  Where  an  employ^  was  injured 
while  repairing  electric  wires,  the  case  was 
deariy  one  of  work  in  repairing  or  altering  a 
structure  involving  danger  and  came  within  the 

Erovlsiona  of  the  Bmployers'  Liability  Act— 
ioag  V.  Waahitwton-Oregon  Corporation,  144 
P.  574. 

S  ISO  (Wash.)  The  "negligence"  for  which  an 
interstate  carrier  by  railroad  Is  liable  under 
federal  Employers'  Liability  Act,  {  1,  held  the 
negligence  of  officers,  agents,  or  employ^  in  the 
course  of  their  employment,  so  that  a  servant 
could  not  recover  thereunder  for  injuries  sus- 
tained by  being  pushed  out  of  a  car  door  by 
fellow  servants  wrestling  in  the  car.— Reeve  v. 
Northern  Pac.  By.  Ca,  144  P.  68. 

1 185  (Okl.)  Where  a  servant,  having  the  duty 
to  exercise  reasonable  diligence  to  provide  a 
reasonably  safe  place  in  which  to  work,  is  neg- 
ligent his  negligence  is  the  nei^igence  of  the 
master.— Rock  Island  Coal  Mining  Co.  t.  Da- 
vis, 144  P.  600. 

I  189  (Or.)  Where  the  manager  and  superin- 
tendent of  an  electric  company  superintended 
the  work  of  repairing  the  wires  and  the  super- 
intendent himself  tamed  on  the  current  while 
the  linemaD  was  in  a  place  of  danger,  the  com- 
pany is  liable  for  the  superiotendent's  act,  not- 
withstanding his  claim  that  another  lineman 
bad  assumed  the  responsibility  of  looking  ont  for 
the  safe^  of  the  men.— Hoag  t.  Washington- 
Oregon  (Jorporation.  144  P.  074. 

(F)  RlakB  Assnmed  br  Servant. 

I  216  (Or.)  Where  an  engineer,  directed,  while 
operatlitf  an  interstate  train,  to  tow  to  ft  sta- 
tion a  defective  engine  on  a  passing  tradi,  was 
injured  by  the  negligence  of  the  engineer  in 
charge  of  the  defective  engine,  the  railroad  com- 
pany was  liable.— Pfeiffer  v.  Oregon-Washing- 
ton R.  &  Nav.  Co.,  144  P.  762. 

{2t9  (Or.)  A  ser\-ant  assumes  the  risks  ob- 
viously incident  to  the  work.— Pfeiffer  v.  Ore- 
gon-Washington R.  &  Nav.  Co.,  144  P.  762. 

S  219  (Wash.)  A  repairer  putting  in  new  ties, 
directed  to  use  the  old  spikos  when  |mtssIMb, 


odienHse  new  slakes  furnished,  assumca  tbit 
rink,  under  the  ample  tool  mkL  when  driving 
an  old  spike,  from  rust  thereon.— Paich  v.  North- 
em  Pac  Ry.  Co.,  144  P.  919. 

1 222  (Or.)  Testimony  that  one  admitted  that 
he  was  a  EWtrtner  in  a  firm  for  whom  an  em- 
ploye worked  when  injured  k«M  admissible  as 
against  him  to  show  the  relation  of  master  and 
servant— Dibert  w.  GleMseh.  144  P.  1184. 

(O)  Oontrlbntorr  Nesllsenee  ServsMl. 

1 228  (Or.)  In  an  action  for  Injuries  to  a 
servant  onder  Employers'  Liability  Act  1910, 
contribatory  negligence  is  not  a  defense,  bat 
may  be  considered  in  fixing  the  damages. — Cam- 
eron V.  Pacific  Lime  ft  Gypsum  Co.,  144  P.  446. 

{ 228  (Or.)  Contribatory  negligence  does  not 
defeat  a  recovery  under  -the  federal  EmplOTMs' 
Liability  Act  as  amended  by  Act  April  5,  UlO. 
but  reduces  damages.— Chadwick  v.  Ciregon- 
Washlngton  R.  ftNavlgation  Co.,  144  P.  1165. 

S  229  (OkL)  A  mine  employ^  should  exercise  a 
degree  of  care,  nncb  as  a  reasonably  prudent 
person  would  use  under  like  circumstances,  to 
protect  himself  from  injury.— Rock  Island  Coal 
Mining  Co.  v.  Davis,  144  P.  600. 

S  236  (Golo.Sup.)  It  is  the  duty  of  track  re- 
pairers to  keep  such  a  lookont  for  the  approach 
of  trains  as  is  consistent  with  the  duty  of  a 
prudent  man  similarly  situated.— Sagara  v.  Chi- 
cago. R.  I.  ft  P.  Ry.  Co.,  144  P.  881. 

The  degree  of  care  to  be  observed  by  track- 
men engaged  in  repairing  a  railroad  track  must 
be  determined  by  tlie  facta  of  the  case.— Id. 

(H)  Aettoaa. 

I  2501/2  (Or.)  The  Factory  Inspection  Act  of 
1907  held  not  repealed  by  the  Employers'  Lia- 
bilitr  Law  of  1910,  except  so  far  as  they  are  in 
conflict  and  inconslstentj  the  limitation  of 
damages  contained  in  the  former  being  only  ap> 

Elicabie  to  actions  expressly  provided  for  tliere- 
y. — Cameron  T.  Padfic  Lfano  ft  Oypsom  Co., 
144  P.  446. 
{  250^  [New,  voL  16  Ecv-No.  Series] 

(Kan.)  Nonliability  to  an  action  for  com- 
pensation,  under  the  workmen's  compensation 
act,  because  of  the  defendant  employer's  elec- 
tion to  stand  outside  of  its  provisions,  is  an  af- 
firmative defense.— Oorrell  v.  Battelle,  144  P. 
244. 

The  statutory  presumption  that  all  emplt^rw 
affected  said  act  are  within  its  provisions  ob- 
tains until  th^  contrary  appears. — Id. 

An  employer,  who  in  good  faith  denies  liabil* 
ity,  under  uie  workmen's  compensation  act  on 
the  ground  that  he  has  elected  to  stand  outside 
its  provisions,  should  ask  the  court  to  investi- 
gate that  subject  as  a  preliminary  step. — Id. 

Tie  certificate  of  the  Secretary  of  State  is  or- 
dinarily conclusive  on  whether  an  employer  has 
elected  to  stand  outside  such  act— Id. 

The  trial  court  may  require,  at  any  time,  the 
production  of  the  certiScate  of  the  Secretary  of 
state,  showing  that  a  defendant  employe  has 
elected  to  stand  outside  the  provisionB  of  sneh 
act— Id. 

The  defense  that  a  drfeatdant  employer  has 
elected  to  stand  outside  tbo  provisionB  of  sneh 
act  will  be  deemed  abandonea,  where  not  spe- 
cifically brought  to  the  trial  court**  attoition. — 

Id. 

The  "compensation"  awarded  means  compen- 
sation for  loss  of  earning  power,  wliether  such 
loss  manifests  itself  in  inability  to  perform  or 
inability  to  secure  work. — Id. 

The  compensation  allowable  should  owse  when 
the  incapacity  ends.— Id. 

The  duration  of  incapacity  la  a  question  of 
fact  for  the  trial  court— Id. 

The  trial  court's  decision  as  to  the  best  method 
of  compensation,  whether  in  a  lump  sum  or  by 
periodical  payments,  will  not  be  disturbed,  ex- 
cept for  an  abase  of  discretion.— Id. 

An  sward  for  partial  Incapacity  for  the  max- 
imum period  AUowed  by  tine  dec  kM  not  an 
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abim  of  discretion,  when  tht  Injured  woik- 
man  lost  one  eye,  &nd  the  other  became  weak- 
ened,  and  his  capacity  was  diminbhed.— Id. 

Any  deprivation  of  power  to  perform  work 
■8  the  result  of  peraonal  iBjiny  !•  "iacapMilT  " 
^tbin  each  act.— Id. 

1 250%  [New,  vol.  16  Key-No.  Serlea] 

(Kan.)  Tha  remedy  afforded  by  the  work- 
men's oompeiwation  law,  in  cases  where  the  em- 

{tloyer  ana  employ^  have  elected  to  come  within 
ts  provisiooB,  is  ezcluaive. — McBoberts  t.  Na< 
tional  Zinc  Co.,  144  P.  247. 

The  elements  which  enter  Into  a  lecorery  of 
compensation  under  the  woikmen's  compensa- 
tion law  differ  ladicaUy  from  tlioss  which  war- 
rant a  recovery  of  dama^,  and  the  erldenee  to 
support  one  is  inappropriate  to  the  other.— Id. 
1 2901(4  [New,  vol.  16  Key-No.  Series] 

(Wash.)  Hernia  caused  by  attempting  to 
remove  a  heavily  loaded  truck  Is  a  "fortuitous 
event"  within  the  Woi^men's  Compensation 
Act,  {  8.— Zappala  Indnstrial  Ins.  Oommis- 
aion,  144  P.  S4. 

The  Woi^men'B  Cjompensation  Act,  {  20,  pro- 
vi'ling  that  the  decision  of  the  department  snail 
be  prima  facie  correct,  has  no  application  to 
the  determination  of  what  constitotes  a  fortnl- 
touB  event  within  the  meaning  of  section  S; 
there  being  bo  disputed  facta.— Id. 

Under  the  Workmen's  Compensation  Act  the 
court  will  not  be  botmd  administrative  rules 
of  the  industrial  commission,  where  the  inter- 

Eretation  of  the  act  is  involved  as  a  matter  of 
IW.-H. 

Where  an  attempt  by  a  servant  to  move  a 
heavily  loaded  truck  resulted  in  hernia,  there 
ma;  be  a  recovery,  notwithstanding  a  role  of 
the  Commission,  under  the  WoAmen's  Compen- 
Eation  Act,  that  faenda  "coming  oo  while  a  man 
Is  following  his  usual  work  is  not  an  acddoit" 
-Id. 

i  268  (Or.)  Payments  by  defendants  of  wages 
Aeld  to  show  that  tbey  were  employers  and  li- 
able for  injuries  to  the  men  negligently  In- 
fficted.-Diebert  v.  Oiebisch,  144  P.  1184. 

That  defendants,  who  were  sued  for  an  Injury 
to  an  employ^,  paid  for  medical  attention  aijd 
hospital  dues,  anowed  that  they  were  his  em- 
ployers and  liable  as  such.— Id. 

S  270  (Or.)  Evidence  that  an  unguarded  con- 
veyor was  covered  after  the  accident  held  ad- 
missible, where  the  Jury  viewed  the  premises 
after  the  covering.— Cameron  v.  Pacific  Lime  & 
Gypsum  Co.,  144  P.  44d. 

1 270  (Or.)  In  an  action  for  injuries  to  a 
switch  engineer  in  a  collision  evidence  of  cus- 
tom as  to  the  use  of  the  tracks,  held  inadmissi- 
ble.—Chadwick  V.  Oregon- Washington  R.  & 
Navigation  Co.,  144  P.  1165. 

{277  (Or.)  In  an  action  for  injuries  to  an 
employ^,  evidence  held  to  ^ow  that  the  em- 
ployfi  was  in  the  employment  of  defendant  and 
not  of  a  third  person  as  independent  contractor. 
-Dibert  v.  Giebisch,  144  P.  1184. 

i  278  (Colo.App.)  In  action  for  death  of  em- 
ploye by  runaway  car  on  atope  of  coal  mine, 
evidence  held  to  support  finding  of  negligence. 
— Parkdale  Fuel  Co.  v.  Taylor.  144  P.  1138. 

1 281  (Colo.App.)  In  an  action  by  parents 
for  the  death  of  a  child  killed  by  the  falU^  of 
a  defective  roof  In  a  mine,  no  props  having  been 
furnished,  evidence  which  does  not  show  that 
the  father  and  the  child,  who  were  working  to- 
gether, actually  knew  the  condition  of  the  roof, 
will  not  authorize  a  directed  verdict  for  defend- 
ant on  the  ground  of  oontributonr  negligence.— 
Rocky  Mountain  Fuel  Go.  v.  Koraics,  144  P. 
863. 

(281  (Kan.)  An  instruction  given  held  erro- 
neous for  failure  to  clearly  state  tliat  contribu- 
tory negligence  was  not  a  complete  defense  un- 
der the  federal  Bmployera'  Liability  Act,  but 
should  be  considered  in  mitigation  of  damagea. 
-Ross  V.  St.  Louis  ft  S.      B.  Co.,  1441*1844. 


1284  (OU.)  Dvidenee  in  a  railroad' eim>loy«*s 
action  for  injaries  received  in  Interstate  com- 
merce held  to  authorise  the  overruling  of  de- 
fendant's demurrer  to  the  evidence  and  denial  U 
his  motion  for  a  directed  verdict.— St.  Louis  ft 
S.  F.  R.  Co.  V.  Brown,  144  P.  1075. 

S285  (Kan.)  Where,  in  an  employe's  action 
for  Injuries  from  an  exploeion  in  a  powder  mill, 
there  was  no  substantial  evidence  aa  to  the 
cause,  and  the  evidence  suggested  that  It  might 
have  resulted  without  defendant's  negligence,  a 
demurrer  to  the  evidence  was  properly  sus- 
tained.— Byland  v.  B.  I.  Du  Pont  De  Nemours 
Powder  Co.,  144  P.  26L 

{  286  (Colo.Sup.)  In  an  action  for  injuries  to 
a  track  repairer  struck  by  a  train,  evidence 
Aeld  to  require  submission  of  the  issue  of  neg- 
ligence in  the  operation  of  the  train. — Sagara  t. 
Chicago,  R  I,  4  P.  Ry.  Co.,  144  P.  881. 

§  286  (OkL)  In  an  employe's  action  for  in- 
juries received  while  fixing  a  coupler,  defend- 
ant's negligence  held  for  the  jury. — St.  Louis  ft 
S.  F.  R.  Co.  V.  Brown.  144  P.  1075. 

1288  (OkL)  In  a  railroad  employe's  action 
for  injuries,  assumption  of  risk  htld  for  the 

Louis  ft  S.  F.  B.  Co.  T.  Brown,  144 

1289  (Colo.Sup.)  Whether  a  track  repairer, 
who  looked  for  approaching  trains  at  intervals 
of  from  one  to  ten  minutes,  exercised  proper 
care  held  for  the  jury^Sagara  t.  Chteago.  B, 

I.  &  P.  Ry.  Co.,  ik  >.  8^. 

In  an  action  t<3X  injuries  to  a  track  repairer 
struck  by  a  train,  evidence  held  to  raise  the 
question  of  liability  under  the  last  dear  chance 
doctrine. — Id. 

(  289  (Or.)  Whether  an  engineer,  directed  to 
receive  at  a  passing  track  a  defective  engine, 
violated  a  rule  of  the  company  so  as  to  be  guilty 
of  contributory  negUgence  held  for  the  jury.— 
Pfeiffer  v.  Oregoa-Waahington  B.  ft  Nav.  Co., 
144  P.  762. 

Whether  an  engineer  Injured  in  a  collision 
was  guilty  of  contribntoiy  negligence  held  for 
the  jury.— Id. 

Contributory  negligence,  under  the  federal 
Empbywn^  Inability  Act  bdng  mily  a  partial 
defense,  in  a  case  otherwise  proper  it  must  be 
submitted  to  the  jury  so  that  the  same  may  be 
ooD^red  witik  the  negligence  of  the  employer. 

1289  (Or.)  Whether  an  engineer  negl^ently 
operated  a  train  held  for  the  jury.— Chadwick  v. 
OrYon^WariiingCon  R.  ft  Navigation  .  Co.,  lii 

{266  (Or.)  In  an  action  for  injuries  to  an 
engineer  in  a  collision  while  on  the  ground  re- 
pairin|[  his  «ogine  to  eunplete  his  run,  an  in- 
struction fteld  to  safBclentqr  give  effect  to  a  rule 
of  the  company  requiring  engineers  to  remain 
on  their  engines  while  switching,  and  sufficient- 
ly favorable  to  the  company.— Pfeiffer  v.  Ore- 
gon-Washington R,  &  Nav.  Co.,  144  P.  762. 

f  296  (Or.)  An  instruction  held  in  compliance 
with  the  federal  Employers*  Liability  Act,  as 
amended  by  Act  April  5,  1010,  on  the  subject 
of  contributor  negligence.— Chadwick  v.  Oregon- 
Washington  B.  ft  Navigation  Co..  144  P.  116S. 

tV.  f.IftBTT.TTIBg  TOR  IHJVBIEa  TO 
THIRD  PEBflOHS. 
(A)  Acts  or  OasisslOBa  mt  Svrrant. 

1302  (Cal.)  The  act  (tf  an  employ^  of  a 

clothes  cleaner,  a  corporation.  In  stealing  jewel- 
ry which  he  found  in  clothes  sent  to  be  cleaned, 
is  a  willful  act  not  to  the  scope  of  his  employ- 
ment, and  the  corporation  Is  not  liable  therefor. 
— Copelin  V.  Berlis  Dyeworks  ft  Lauidry  Co., 
144  p:  961. 

1302  (ColcApp.)  An  employ^  of  a  public 
garage  held  acting  within  the  scope  of  hu  ao- 
thorrty  though  he  uaed,  against  ozden*  an  an- 
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'tomobile  to  get  batteries  fnnn  ao  electric  com- 
pany.—Gibson  T.  Dapree,  144  P.  1133. 
'  $305  (GolcApp.)  If  a  aerrant  while  about 
his  maBter's  buemefis  makes  a  slight  deviation 
for  ends  of  his  own,  the  master  remains  liable. 
—Gibson  t.  Dapree.  144  P.  1133. 
'  |3II  (Or.)  Under  the  Employers*  Liability 
Act,  §  2,  an  injured  employ^  may  recover  only 
against  the  employer  for  the  negligence  of  the 
manager  or  superintendent,  and  not  against  the 
manager  or  superintendent  personalty. — Hoag 
V.  Washington-Oregon  Corporation,  144  P.  S74. 

(B)  Work  of  Independent  Oontrmctor. 

1 315  (Or.)  Nominal  employment  by  an  Inde- 
pendent contractor  held  not  to  rdleve  the  em- 

Eloyer  from  liability  to  an  employ^  in  fact  m 
is  employ.— Dlebert  v.  GiebiBcn,  144  P.  1184. 
§319  (Or.)  Blasting  stumps  is  not  essen- 
tially dangerous  within  the  rule  that  a  respon- 
sible contractor  may  not  avoid  liability  by  let- 
ting the  contract  to  an  irresponsible  person. — 
Dibert  T.  Oiebisch,  144  P.  1184. 

(C)  Action*. 

1 382  (Colo.App.)  Whether  an  employ^  of  4- 
garage,  using  an  automobile  kept  therein,  de- 
viated from  a  direct  route  so  as  to  absolve  the 
owners  from  liability  for  negligently  running 
down  a  bicycle  rider  AeJd  for  the  Jury.— Oibson 
T.  Dupme,  144  P.  im. 

MEASURE  OF  DAMAGES. 

See  Damages.  §  120. 

MEASURES. 

See  Wdlghts  and  Measures. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,  |  178. 

I.  NATURE,  GROUNDS.  AND  SUB- 
JECT-MATTER IN  GENERAL. 

{  S  (Mont)  Though  the  right  to  a  lien  is  stat- 
utory, so  that  compliance  with  the  statute  is 
necessary  to  a  lien,  yet,  when  the  necessary 
steps  have  been  taken,  the  statute  will  be  lib- 
erally construed.— Stritzel-Spabeig  Lumber  Co. 
T.  Edwards.  144  P.  772. 

.  n.  RZOBT  TO  UBN. 
(O)  Asveement  or  Comavnt  of  Owner. 

1 09  (Mont)  Where  a  purchaser  In  possesion 
under  a  contract  of  parchase  stipulating  for 
payment  in  installments  contracted  for  a  build- 
ing, a  materialman  furnishing  materials  acquir- 
ed a  lien,  though  before  the  filing  of  a  lien  the 
purchaser  defaulted  in  the  payment  of  an  in- 
stallment.—Stritzel-Spaberg  Lumber  Co.  v.  Ed- 
wards, 144  P.  772. 

S  73  (Kan.)  Contract  for  materials  to  erect 
tour  buildings  on  a  single  tract  held  to  be  an 
entire  contract  such  as  would  give  rise  to  a 
lien.— M.  B.  Smith  Lumber  Co.  v.  Bnss^  144 
P.  819. 

m.  PROOEEDIMOS  TO  PERFECT. 

S  137  (Kan.)  Under  the  facta,  held,  that  the 
person  who  contracted  for  the  material  and 
erected  the  buildings  was  the  proper  person  to 
•be  designated  as  owner  in  the  mechanic's  lien 
statement.— H.  B.  Smith  Lumber  Co.  T.  Bus- 
sell.  144  P.  819; 


IV.  OPERATION  AND 


(D)  FropertF, 


Bstatea,  and 

fected. 


EFFECT. 


Al- 


1  180  (Mont)  The  lien  given  by  Rev.  Codes, 
I' 7200,  for  materials  is  primarily  on  the  build- 
ittg,  fetrocture,  or  other  Improvement,  and  ex- 
tends to  the  land  incidentally.— Stritzel-Spaberg 
Lumber  Co.  t.  Edwardi.  144  P.  77& 


AND  BATISFACnON. 

(O)  Bxtliuriilsliment,  Release,  or  PaTment. 

{  236  (Kan.)  Belease  of  part  of  the  tract  for 
a  fair  proportion  of  tbe  Uen  will  not  release  Ute 
entire  lien.— M.  B.  Smith  Lumber  Co.  t.  Bus- 
sell,  144  P.  819. 

"Vn,  ENFOROEIIBlVT. 

1 247  (Mont.)  The  lien  on  a  building  given 
by  Rev.  Codes,  §  7290,  for  materials  for  its 
construction  is  unaffected  by  tbe  ^t  that  some 
injury  may  result  to  the  r^ty  by  the  removal 
of  the  building.— StritEel-Spaberc  Lumber  Co.  t. 
Edwards,  144  P.  772. 

S28I  (CaLApp.)  In  an  action  to  enforce  « 
mechanic's  lien  in  which  the  claims  were  pro< 
rated  evidence  to  sustain  a  finding  that  the 
written  contract  under  which  tbe  liena  were 
claimed  was  not  abrogated  by  an  executed  pa- 
rol contract  for  a  different  bouse  at  a  larger 
cost. — Eureka  Mill  &  Ijumber  Co.  v.  Andres,  144 
P.  070. 

S28I  (Kan.)  Evidence  in  an  action  to  fore^ 
close  a  materialman's  lien,  held  to  sustain  a 
finding  that  at  the  time  of  contracting  for  the 
material  d^endant  had  some  ownership  in  tbe 
land.— M.  B.  Smith  Lumber  Co.  t.  Bnnell,  14A 
P.  819. 

MEMORANDA. 

See  Witnesses,  I  255. 

MEMORANDUM. 

See  Frauds,  Statute  of,  S  108. 

MENTAL  CAPACITY. 

See  Wills.  |  26. 

MERCHANDISE. 

See  Fraudulent  Conveyances,  t  47* 


See  Injunction, 


MILITIA. 

i  12. 


MINES  AND  MINERALS. 

See  Death,  |  8;  Indians,  K  16,  27;  Master 
and  Servant,  B  UST^. 

I.  PUBLIC  MINERAI.  IJkNDS. 
(B)  Loeatloa  and  Ao«alaltl»a  at  Olatau. 

6  23  (Arix.)  Assessment  work  performed  on 
mming  claims  after  the  expiration  of  the  year 
for  which  the  work  was  done,  and  after  th^ 
claims  had  been  relocated,  is  ineffective  to  re- 
store the  rights  of  the  orwinal  locators.— Mc- 
Donald y.  McDonald,  144  P.  960. 

Assessment  work  performed  on  a  gronp^  oi 
mining  claims  is  Insufficient  to  sustain  a  title 
to  a  claim  disconnected  from  the  group.— Id. 

Assessment  work  done  on  mining  claims  after 
they  bad  been  validly  relocated  AsM  unavailable 
to  save  from  relocation  an  adjoining  claim  on 
the  theory  that  the  work  tended  to  develop  that 
claim. — Id. 

§28  (Ariz.)  Where  defendant  M.  went  on  a 
group  of  mining  claims  belonging  to  his  broth- 
er's estate  to  protect  the  estate's  title  by  per- 
forming certain  annual  assessment  work,  that 
he  might  collect  from  the  claims  an  indebtedness 
due  him  from  the  estate,  and  occupied  a  cabm 
thereon,  he  was  not  a  trespaaseT.- McDonald  t. 
McDonald,  144  P.  960. 

Where  plaintiffs  did  no  assessment  work  for 
1911  until  after  January  16,  1912,  relocations 
made  subseqnent  to  12  o'clocv  midn^ht  of  De- 
cember 81,  1911,  and  before  the  ctHnmeneement 
of  plaintifb'  assessment  work,  were  prior  in 
right— Id. 

§38  (Ariz.)  In  a  suit*  to  recover  mining 
claims,  evidence  held  to  require  a  finding  that 
assessment  work  performed  on  the  claims  prior 
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to  December  11,  1011.  by  defendant  H.  wu  for 
his  own  mraonal  beneCt,  and  not  primarily  for 
the  benefit  of  the  estate  of  his  brother,  whkh 
at  that  time  waa  the  owner  of  the  claimm.— Mc- 
Donald V.  McDonald,  144  P.  050. 

m.  ovBRATxoH  or  mnsg,  qvab- 

BIES.  AHD  WKKUL 
(B)  Hlnlnv  Pmrtacnhl**  Ud  Covipanle*. 

S07  (CoIo.App.)  Co-lesseeB  working  a  mine 
tor  their  joint  intereota  are  mining  partoan^ 
LamoDt  V.  Beynolds.  144  P.  118L 

S  100  (Colo.App.)  A  mininE  partnership  is 
disaolved  ai  to  one  who  withdraws  therefrom 
by  ceasins  to  work,  and  theraatter  Ui  ocvart- 
nera  cannot  operate  It  at  hla  expense. — L«moiit 
T.  Reynolds,  144  P.  IISI. 

MISTAKE. 

See  Indians,  {  13;  Jadgment,  S  139. 

MOBS. 

See  Unnldpal  CtwpwationB,  |  740. 

MODIFICATION. 

See  Brokers,  |  43. 

MONEY  RECEIVED. 

See  Vendor  and  PnrdiaMr.  1*884. 

!  1  (Or.)  An  "action  tor  money  had  and  n> 

ceived"  is  an  eguitable  action  which  may  or- 
dinarily be  mamtained  whenever  one  person 
has  money  in  his  bands  beloDRlng  to  another, 
which  in  equity  he  should  pay  to  sndi  other 
person.— Powder  Valley  State  Bank  v.  Hudel- 
Bon,  144  P.  494. 

§  6  (Or.)  Where  a  bank  recelrea  a  "special 
deposit"  for  the  M.  Company  under  an  agree- 
ment, entress  or  implied,  between  the  bank  and 
the  M.  Company  and  H.  that  the  bank  shall  de- 
liver the  money  to  H.  in  payment  of  a  sum  owed 
it  by  the  M.  Company,  H.  may  recover  sucb 
depMtt  from  the  bank  or  set  it  off  against  its  in- 
debtedness to  the  bank,  though  tbe  bank  has  ap- 
plied it  on  a  debt  owing  to  it  by  the  M.  Com- 
pany.—Powder  Valley  State  Bank  t.  Hndel- 
aon,  144  P.  494. 

1 17  (Cal.App.)  Where  one  entitled  to  pro- 
ceeds on  the  sale  of  realty  made  an  equitable 
assignment  of  ft  to  his  wife  prior  to  the  time 
the  defendant  received  it,  he  received  it  with  no- 
tice of  tbe  assignment  for  the  use  of  the  as- 
signee ;  and  in  her  action  for  money  had  and 
received  it  was  not  necessary  to  set  forth  facts 
as  to  the  assignment.— I'uterbaugh  t.  McCray, 
144  P.  140. 

§  1 8  (Or.)  In  a  bank's  action  on  a  note,  held, 
that  a  check  given  to  defendants  was  admissible 
in  evidence  as  tending  to  show  defendants' 
counterclaim  for  money  received  by  plaintiff 
for  defendants'  use,  tboogh  the  counterclaim 
was  not  based  thereon. — Powder  Valley  State 
Bank  v.  Hudelaon.  144  P.  494. 

Where  defendants  pleaded  a  counterclaim  fol 
a  deposit  received  by  the  pla!ntif[  bank  to  pay 
a  debt  due  defendants  from  the  M.  Company, 
a  statement  made  by  plaintiff  of  its  account 
with  tbe  AL  Company  and  showing  the  receipt 
of  sucb  deposit  was  properly  admitted  In  evi- 
dence.— Id. 

Where  defendants  pleaded  a  counterclaim  for 
a  deport  made  by  B.  for  the  M.  Company,  and 
received  by  tbe  plaintiff  bank  nnder  an  agree- 
ment to  pay  same  to  defendants  on  a  debt  due 
them  on  an  unpaid  check  from  the  M.  Company, 
the  testimony  of  R.  that  the  deposit  was  made 
to  take  care  of  the  M.  Company  a  accounts,  in- 
cluding the  check  given  to  the  defendants  by  the 
M.  Company,  was  properly  admitted.— Id. 


1 10  (Or.)  TTnder  conflicting  eiridence  in  a 
bank's  action  on  a  note,  wnerdn  defendants 
pleaded  a  counterclaim  for  money  received  by 
plaintiff  for  the  M.  Company  under  an  agree- 
ment to  {lay  same  on  a  debt  due  to  defeooants 
from  the  latter  company,  tbe  question  whether 
prior  to  the  making  of  such  d«)oait  tbe  M.  Com- 

{tany  bad  assigned  to  plaintiff  all  its  outstand- 
Bg  accounts,  ucltiding  tbe  draft  for  which  the 
deposit  waa  made,  was  for  the  jury.- Powder 
Valley  State  Bank  v.  Hudelaon,  144  P.  484. 

MONOPOLIES. 

H.  TBUSTS  AHB  OTHER  OOUBIirA- 
TION8  IN  RESTRAINT 
OF  TRADE. 

1 16  (Waab.)  Agreement  between  companies 
operating  steamboats  between  the  same  pointa, 
by  which  one  agreed  not  to  operate  Its  steam- 
boat for  three  years,  AeU  void,  under  Const, 
art.  12,  I  22,  rebtlve  to  monopolies  and  trusts, 
and  note  given  as  part  eoudderatian  was  nnan- 
forceable.— Hanson  v.  Hunt,  144  P.  40. 

MORTGAGES. 

See  Appeal  and  Error,  !  171 ;  Bills  and  Notoi, 
Si  321,  330,  342,  620:  Cancellation  of  In- 
struments, SI  27,  60:  Chattel  Mortgages:  Cor- 
porations, §  306;  False  Pretenses,  18  7,  43, 
49;  Indians,  H  13.  16,  27;  Infants,  S  24: 
Limitation  of  Actions,  |  44;  Railroads,  | 
171 ;  Set-OfC  and  Conntwdalm,  H  20,  54. 

I.  REQVinTEB  ANB  TAUDTTT. 

(D)  TaaidltT. 

I  79  (Okl.)  A  mortgagee's  threat  to  foredose 
on  the  homestead  and  other  property  unless  a 
new  mortgage  be  executed  held  not  such  a  threat 
as  would  constitute  "dureas"  or  "menace,"  with- 
in Comp.  Laws  1009,  S}  1049.  lOBO.-F.  B.  Col- 
lins Inv.  Co.  V.  Eosley,  144  P.  1072. 

886  (Okl.)  EMdence  in  a  mortgage  foreclos- 
ure held  insufficient  to  suatain  defendant's  al- 
legation, under  Comp.  Laws  1900,  {  1052,  subd. 
4,  that  a  promise  to  sell  a  portion  of  tbe  land 
in  C(mtroversy  was  msde  witii  an  intent  not  to 
perform  same.— F.  B.  Collins  Inv.  Oo.  v.  Ea.s* 
ley,  144  P.  1072. 

m.  0OK8TRUGTION  AND  OPERA- 
TION. 
(D)  U«n  and  Priorttr. 

A 151  (OkL)  A  lien  of  attorneys  who  quieted 
e  to  land  mortgaged  by  their  client  pending 
the  suit  held  Inferior  to  the  lien  of  the  mort- 
gage.—Moore  V.  First  Nat  Bank  of  Waurika, 

144  P.  364. 

I  153  (Idaho)  Under  Bev.  Codes,  |  8160,  held, 
that  a  mortgage  was  valid,  as  against  a  previ- 
ously executed  deed,  which  was  not  recorded, 
and  of  which  tba  morteagee  bad  no  knowledge 
until  after  execution  of  the  mortgage. — Blucher 
V.  Shaw,  144  P.  342. 

S  186  (Idaho)  Evidence,  in  an  action  to  fore- 
close a  mortgage  executed  after  an  unrecord- 
ed deed,  held  to  show  that  neither  the  mortgagee 
nor  her  agent  bad  notice  of  the  deed  prior  to 
tbe  execution  of  tbe  mortgage,  which  was  pro- 
cured in  good  feith  for  a  valuable  considera- 
tion.—Blucher  V.  Shaw,  144  P.  342. 

V.  ASSIONMENT  OF  MORTGAGE  OR 
DEBT. 

S254  (Wash.)  Where  defendant,  to  avoid  ap- 
pearance of  liability,  procured  land  to  be  con- 
veyed to  K.,  who  mortgaged  It  for  a  part  of 
the  price,  as  a  mere  straw  man,  defendant's  lia- 
bflity  to  pay  tbe  debt,  though  resting  in  parol, 
was  enforceable  by  an  assignee  of  the  morttrnges. 
—Dexter  Horton  Nat  Bank  t.  Seattle  Home- 
seekers  Co..  144  P.  681. 
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TI.  TBANSFES  OF  PBOPEBTT  MORT- 
OAOED  OB  OF  EQUITT  OF 
HEPOfPTIOlf. 

8  275  <OkL)  Where  a  parchaaer  of  mortgaged 
land  withheld  the  amoant  of  the  mortsage  from 
the  purcbaae  money,  she  was  estopped  to  deny 
its  validity  on  foreclosure,  though  the  mortgage 
and  the  deed  under  which  the  mortcagpr  oeld 
were  void  under  Act  Gong.  May  27.  IWB,  %  6.— 
Jones  T.  PerUns,  144  P.  183. 

S  280  (Wash.)  Where  grantees  assume  a  mort- 
gage, a  consideration  wiU  be  implied.— HarMcan 
▼TMcAlister,  344  P.  717. 

{292  (Wash.)  Findings  that  defendants  as- 
sumed and  agreed  to  pay  the  mortgage  debt 
held  sufficient  to  sustain  a  judgment  for  plain- 
tiff, though  there  was  no  finding  tiiat  payment 
of  the  debt  bad  been  astnmed  by  an  tntermediqie 
grantee.-Harbican  t.  McAlister,  144  P.  717. 

VXL  PATMEMT    OB  PEBFOBMAHOB 

OF  ooNDinoir,  rfxhaub, 

AlfD  SATI8FAGTIOK. 

(302  (CaL)  Where  a  note  and  mortgage  pro- 
vided for  attorney's  fees  In  case  of  lenl  pro- 
ceedings, a  tender  after  suit  brought  of  uw  prin- 
cipal, Interest,  and  costs  was  insuffldeut-^^as- 
sinella  t.  Allen,  144  P.  746. 

Where,  in  a  suit  to  foreclose  a  mortgage  pro- 
viding Cor  attoiiiey'a  fees,  the  complaint  did 
not  pray  fbr  snch  fees,  but  defendant  made  a 
tender  of  principal,  interest,  and  costs  while  a 
demuiTcr  was  pending  and  undisposed  of,  such 
tender  was  not  sufficient^  on  the  theory  that 
if  plaintiff  bad  then  obtained  judgment  by  de- 
fault he  could  not  have  recoveiid  attoiney's 
fees.-Id. 

1 310  (Cal.)  Where  a  husband  owning  10 
acres  in  his  own  right  and  20  acres  in  trust  for 
another  mortgaged  the  whole  and  then  con- 
veyed the  10  acres  to  his  wife,  snhject  to  the 
mortgage,  and  it  was  agreed  between  them  that 
the  20  acres  should  not  be  liable  for  the  mort- 
gage debt,  the  10  acres  was  the  primary  fund, 
so  that  the  mortgagee's  release  of  the  20  acres 
did  not  prevent  a  subsequent  foreclosure  as  to 
the  lO.-Caeainella  v.  Allen,  144  P.  746. 

Mortgagor  having  conveyed  one-third  of  the 
mortgaged  property  to  hia  wife,  the  mortgagee 
was  not  bound  by  the  mortgagor's  request  to 
dischance  such  property  on  payment  of  one- 
third  of  the  debt.— Id. 

X.  FOREGLOSITRE  BT  ACTION. 
(B)  RlKbt  to  Foreclose  and  Defenses. 

f  400  (Kan.)  Where  a  mortgagor  covenants  to 
pay  a  debt  according  to  the  terms  of  a  note,  and 
the  mortgage  also  contains  a  clause  that  on 
failure  to  maintain  insurance  the  mortgage  shall 
become  due,  a  breach  of  such  agreement  accel- 
erates the  time  of  payment — Porter  t.  Bebroll, 
144  P.  216. 

(F)  PlemAlBK  and  Bvldeme. 

S  448  (Kan.)  A  petition  setting  oat  a  mort- 
gage, with  conditions  that  it  may  become  due 
on  failure  to  keep  a  covenant  as  to  insurance, 
states  a  cause  of  action,  though  there  is  noth- 
ing then  due  on  the  note  by  Its  terms.- Porter 
T.  Schroll,  144  P.  216. 

S  452  (Okl.)  The  petition  In  foreclosure  need 
not  specify  witb  particularity  the  character  of 
title  held  by  an  adverse  party  in  the  mortgaged 
premises.— Davis  v.  MoIEett.  144  P.  607. 

{452  (Okl.)  The  plaintiff  in  foreclosure  need 
not  set  forth  with  particularity  the  character 
of  an  adverse  party's  title  in  the  mortgaged 
premises.- Ashcraft  v.  MofEett,  144  P.  1041. 

1 454  (Cal.)  In  a  suit  to  foreclose,  a  defense 
of  the  mortgagor's  wife,  alleging  a  tender  of  one- 
third  of  the  debt,  interest,  and  costs,  under  an 
agreement  that  her  portion  of  the  land  should 
be  discharged  on  such  payment,  was  unavailable 
when  not  specially  pleaded.— Cassiuella  v.  Allen, 
144  P.  746.  ■ 


1450  (Or.)  In  foredomre.  proof  that  plain- 
tiff held  the  note  as  collateral  was  not  at  mi' 
ance  with  an  all^tion  that  he  owned  same.— 
French  &  Co.  v.  Haltenli(^  144  P.  430. 

{  463  (Cal.)  Evidence  fccM  to  establiah  a  pri- 
ma facie  case  of  plaintiffs  ownership  of  a  mort- 
gage note  sued  on,  though  it  bore  another  in- 
dorsement concerning  which  no  proof  waa  of- 
fered.—Cassinella  V.  Allen,  144  P.  746. 

(I)  Judcmcat  or  D*eree  wad  Exeewtloa. 

1492  (Kan.)  In  foreclosure,  the  holder  of  a 
BUMequent  Um  made  a  defendant  is  entitled  to 
have  its  validity  determined.— Uimi  v.  &»n 
144  P.  24a 

(K)  DefloleBey  and  Personal  LlnbUitr. 

1 556  (Wash.)  Where  a  purchaser  of  reaj 

Sroperty  procured  the  land  to  be  conveyed  to 
[.  and  mortgages  executed  by  him  a«  a  straw 

man,  the  purchaser  and  not  E.,  was  personally 
liable  for  a  deficiency  on  foreclosure.— Dexter 
Horton  Nat.  Bank  v.  Seattle  Homesetken  Co., 

144  P.  eei.  «^  , 

MOTIONS. 

See  Criminal  Law,  H  919-957;  New  Trial,  K 
127,  151;  Pleading,  {{  343-356;  Venue.  I  S4. 

{  16  (Or.)  A  "motion"  afaonld  stmte  what  t«Uef 
is  desired,  and  diould  ordinarily  set  fordi  the 
grounds  for  asking  the  r^Ael — Hammer  v.  Camp- 
bell Automatic  SaCsty  Gas  Boroer  Co.,  144  P. 
396. 

MUNICIPAL  CORPORATIONS. 

See  Abatement  and  Revival,  I  12;  Adverse  Pos- 
session, j  8;  Bridges,  §  37;  Constitutional 
Law,  SI  18,  66,  101,  134 ;  Counties ;  Dedica- 
tion. H  39,  57,  63  ;  Electricity,  i  1%  ;  Emi- 
nent Domain,  I  2;  Estoppel,  {  C2:  Manda- 
mus, IS  102,  154;  -  Principal  end  Surety,  If 
112.  113;  Schools  and  School  DistricU;  Stip- 
ulations, K  16,  18;  Street  Railroads;  Snb- 
rogation,  {  8;  Towns;  Wei^ts  and  Heaa- 
nres,  {  8. 

L  CBEATION,  AITEBATIOB.  EXXST- 
BBOE.  Aim  DIBSOI.imOII. 

(A)  Ineovporatlon  and  laeldcnta  o(  Kx- 

ist«n«e. 

1 12  (Or.)  Where  notices  of  election  to  cre- 
ate a  corporation  came  from  the  proper  source 

and  were  displayed  in  public  places  for  tiw  d«jB- 
ignated  time,  it  was  immaterial  who  postxd 
them.— State  v.  Johnson,  144  P.  1148. 

The  posting  of  a  notice  of  election  to  create  a 
corporation  outside  of  the  proposed  municiiial- 
ity,  but  within  the  precinct,  is  sufficient.— Id. 

Failure  of  a  notice  of  election  to  create  a  cor- 
poration, to  specify  that  the  polls  would  be  open 
until  8  p.  m.  as  required  by  law,  held  not  mis- 
leading.— Id, 

Existence  of  an  incorporated  port  held  not  to 
prevent  the  organization  of  another  port,  be- 
cai'se  of  any  conflict  between  the  two.— Id. 

The  statute  providing  for  a  special  election  to 
determine  the  creation  of  a'  corporation  refers 
to  the  length  of  time  a  call  must  be  made  pre- 
ceding the  day  filed  for  election.~Id. 

{  18  (Kan.)  In  an  action  against  a  city  for 
injaries  from  the  collapse  of  a  bridge  claimed 
by  the  defendant  to  have  been  left  outside  of 
the  city  limits  by  an  ordinance  changing  such 
limits,  held,  that  plaintiff  conld  not  collaterally 
attack  the  corporate  organisation  of  the  city  bx 
questioninjg  the  validity  d  the  ordinance  throiufa 
a  contention  that  the  statute  under  which  the 
ordinance  was  passed  (Laws  1906,  e.  619,  |  7) 
was  unconstitutional.— Homer  t.  City  of  Atehi- 
son,  144  P.  1010. 

(B)  Territorlnl  Extent  and  SnbdIvlHlona, 

Annexation,  ConMOlidatloa,  and 
DlvlHion. 

{  29  (Kan.)  Gen.  St.  1900, 1 1220,  authorizing 
dties  of  the  first  daat  to  extend  their  limits  to 
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inclade  all  private  land  where  the  same  is 
situated  so  that  two-thirds  of  aoy  boundary 
touches  the  boundary  of  «uch  city,  means  when* 
ever  twinthirds  ot  any  side  o<  sudi  tract  touch- 
es the  boundary  line.— State  t.  Kansas  City, 
144  P.  218. 

m.  UKOSIATITE  OOlffTBOI.  OF  MU- 
VICnPAX.  AOTfl,  BIGHTS,  AXO 
T.TABTT.mia. 

f  64  (Or.)  By  grantins  to  the  people  Of  ft  mu- 
nicipality the  power  to  enact  and  amend  their 
charter  and  local  laws,  the  state  did  not  sur- 
render its  sovereignty  as  to  such  munidpali- 
ties,  but  in  matters  of  general  concern  and 
tliose  beycmd  the  boundary  of  the  municipali- 
ties, the  cities  are  amenable  to  the  reneral  law. 
—Coleman  v.  City  of  La  Grande,  144  P.  468. 

IV.  FBOOEEDIKOa  OF  COVMOXL  OB 
OTHXB  GOVEBHINO  BODY. 


(B)  OrdinaneeB  mmd  By-Vrnwrm  in  OcncPKl. 

1 108  (Cal.)  An  adjourned  meeting  at  which 
a  referendum  election  on  an  ord^Doe  was  catb 
ed  was  invalid,  where  the  hour  of  assembling 
was  not  specified  in  the  resoIntiOD  to  adjonm.— 
Ueed  V.  Wiog,  144  P.  964. 

Under  Gen.  Laws  1909.  Act  2348,  f  866.  an 
election  called  by  a  resolution  is  callea  without 
sufficient  notice. — Id. 

S  108  (Kan.)  Where  an  ordinaoce  contract 
with  a  private  corporation  for  electric  light, 
though  not  repealed  on  protest  duly  made  to 
the  public  utilities  oommisslMi,  on  submlssiou 
to  a  vote  does  not  noelve  th«  approral  of  a 
majority  of  the  eieebwa,  it  does  not  become  op- 
erative—Humphrey T.  Board  of  Gom'rs  of  City 
of  Pratt,  144  P.  197. 

Public  Utilities  Act,  i  33,  providing  for  a 
review  of  franchise  ordinances,  suppTements, 
and  does  not  amend  or  repeal,  the  raerendum 
provision  of  Oen.  St.  1900,  S  1604,  relating  to 
cities  of  the  second  class  having  a  commis- 
sion form  of  govemraeoL — Id. 

V.  OFFIOBB8.  AOEHT8.  AXD  BK- 
PLOTB8. 
(A)  Manlelv*!  (Mlcera  Im  0«aeral. 

1 124  (Okl.J  Under  an  act  approved  March  17, 
1910,  repealing  that  part  of  an  act  approved 
April  16,  1908,  {  6,  vesting  the  district  court 
with  jurisdiction  of  appeals  from  the  city  clerk 
where  the  initiative  or  referendum  is  invoked, 
keM  that  the  district  court  was  without  juris- 
diction of  an  appeal  from  the  action  of  the  cit? 
clerk  rejecting  a  municipal  referendum  petition, 
though  section  6  was  part  ot  tlw  city  charter 
adopted  subsequent  to  such  repeal— Rntii  v. 
Merrill,  144  P.  371. 

{  126  (Mont.)  The  oGSce  of  purchasing  agent 
for  a  city  not  created  under  Rev.  C3odes,  H  3210- 
3218.  providing  for  city  officers  and  their  elec- 
tion, may,  as  authorized  by  section  3220,  be 
abolished  by  a  majority  vote  of  the  city  council, 
and  the  incumbent  may  by  the  same  vote  be  dis- 
charged.—State  V.  Wittmer,  144  P.  648. 

S  126  (Wash.)  The  act  of  a  city  in  changing 
its  system  of  taking  care  of  garbage  so  that  the 
weiring  of  garbage  was  no  longer  necessary 
constituted  an  alwlishing  of  the  civil  service 
position  of  garbage  weigher.— State  v.  City  of 
Seattle.  144  P.  695. 

I  142  (Mont)  The  office  of  purchasing  agent 
for  a  city  created  by  the  council  of  the  city,  but 
not  under  Rev.  Codes,  3216-321S,  and  the 
office  of  alderman,  are  incompatible.— State  v. 
Wittmer,  144  P.  648. 

i  147  (Kan.)  A  commissioner  of  a  city  of 
tile  second  class  who  is  guilty  of  misfeasance 
which,  under  Laws  1911,  c  111,  {  1,  ipao  facto 
vacates  bis  office,  but  wbD  oontinnea  in  the  poa- 
sesslon  witbont  objection,  i>  a  "eommlBSlmer 


de  facto."— Humphrey  v.  Board  at  Oom'rs  ol 
City  of  Pratt,  144  P.  197. 

S  150  (Mont)  An  alderman  of  a  dty,  who  ac- 
cepts the  office  of  purchaa^  agent  empowered 
to  purdiase  sappiies  for  the  city  departments, 
thereby  resigns  aa  alderman  within  Rev.  Codes, 
S  420,  and  the  city  council  may  by  majority  vote 
fill  the  vacancy.— State  v.  Wittmer,  144  P.  648. 

J  159  (Kan.)  After  a  petition  to  recall  an 
officer  of  a  city  of  the  second  class  haa  been 
filed,  the  signers  may  revoke  their  action  at  any 
time  before  the  petitios  is  acted  upon.— Hay  t. 
Dom,  144  P.  235. 

A  petition  to  recall  an  officer  of  a  city  of 
the  second  class  held  invalid,  where  it  prayed 
for  the  election  of  another  person  named  to 
succeed  the  officer  recalled.— Id. 

i  173  (Okl.)  In  an  action  on  the  official  bond 
ofa  town  treasurer  pursuant  to  Comp.  Laws 
1909,  I  864,  the  burden  was  on  the  plaintiff  to 
produce  the  bond,  or  prove  its  covenants. — Dunn 
V.  Town  of  Foraker,  144  P.  353. 

In  view  of  Comp.  Laws  1909,  I  1002,  pro- 
viding the  time  at  which  the  office  of  town  treas- 
urer shall  be  filled,  where  the  bond  required  by 
section  864  Is  givMi  for  the  unexpired  term  <n 
such  office,  such  bond  does  not  secure  tlie  town 
against  a  dedication  ot  a  treaanier  during  a 
succeeding  term.— Id. 

(O  Asenta  IDmplor€s. 

1214  (Okl.)  A  contract  between  a  dty  and 
an  attorney,  employing  the  latter  to  appear  be- 
fore the  Corporation  Commission  and  resist  an 
application  of  a  telephone  company  to  raise  its 
rates,  held  ultra  vires  and  void  because  not  au- 
thorized by  Wilson's  Rev.  ft  Ann.  St  1903,  { 
347,  not  in  furtherance  of  any  municipal  pur- 
pose, and  not  within  the  general  scope  of  the 
city's  powers.— City  ol  PnrceU  v.  Wadllngton, 
144  P.  380. 

$218  (Wash.)  An  ordinance  providing  a  po» 
ition  to  be  filled  under  civil  service  rules  does 
not  enate  a  contract  between  the  city  and  the 
person  selected  to  fill  the  position  or  give  such 
person  a  life  tenure  so  aa  to  preclude  hia  re- 
moval on  the  abolition  of  ttie  pMltion.- State  T. 
City  of  Seattle,  144  P.  696. 

Iliough  the  civil  service  rules  of  a  city  pro- 
vide that  the  superintendent  of  a  department  in 
laying  off  employ^  must  lay  off  those  least 
efficient,  hla  act  In  retaining,  from  among  those 
equally  efficient,  those  longest  in  the  particular 
service,  wlU  not  be  Interfered  with  by  the  courts. 
—Id. 

Vn.  0ONTBA0T8  IK  GBiniBAI.. 

S244  (Okl.)  A  parol  contract  by  one  commis- 
sioner on  behalf  of  a  dty  of  W.  to  furnish  elec- 
trie  power  hM  Invalid  under  a  charter  provi- 
sion that  no  contract  shall  bind  the  city  unless 
signed  by  the  mayor  and  countersigned  by  the 
city^clerk.— McKinney  v.  City  of  Wagoner,  144 

S  254  (Idaho)  Where  a  city  accepts  work  done 
under  a  contract  made  by  it  within  the  exer- 
cise of  ItB  powers,  it  must  pay  for  same, — 
Wycoff  V.  Strong,  144  P.  341. 

IX.  FUBXJG  IMPBOTBBIENT8. 

(A)  Fewav    to    Make    laaprovomvats  mw 
Grant  AM  Therefor. 

S  272  (Kan.)  A  city  wbicb  by  a  franchise 
granted  to  a  private  corporation  has  not  lim- 
ited or  extinguished  ita  power  to  provide  for 
lighting  mav  operate  an  electric  light  plant 
without  vituating  its  contract— Humphry  v. 
Board  ot  C<Hn'rB  of  City  of  Pratt,  144  P.  197. 

(O)  Oontnwtii* 

i  347  (Wash.)  Where  a  city  contractor  agree- 
ing to  pay  all  d^t*  in  the  performance  of  the 
work  gave  a  snretr  companra  bond  as  required 
by  Rem.  ft  Ba).  Code,  i  1169,  the  surety  was 
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Ifabla  for  money  loaned  to  the  contractor  and 
need  to  pay  laborers  and  for  materiala.— Paget 
Sound  State  Bank  v.  Gallucci.  144  P.  688. 

A  bank  fiUns  a  claim  with  a  city  materially 
in  excess  of  the  amount  loaned  to  a  contractor 
of  the  city  nsed  in  the  performance  of  the  work 
ia  not  thereby  deprived  of  its  right  to  recover 
on  the  contractor's  bond. — Id. 

A  ri^ht  of  action  on  a  city  contractor's  bond 
conditioned  aa  required  by  Rem.  &  BaL  Code, 
8  1159,  is  not  limited  to  the  city,  but  any  bene- 
ficiary thereunder  may  recover  thereon. — Id. 

\Where  a  city  contractor  giving  a  bond  condi- 
tioned on  his  payment  of  debts  incurred  bor- 
rowed money  from  a  bank  to  pay  laborers  and 
for  materials  and  gave  notes  calling  for  interest, 
the  bank  suing  on  the  bond  could  recover  the 
interest  on  the  loan  from  the  date  of  the  filing 
of  cUima  with  the  city.— Id. 

S352  (Wash.)  Where  a  sewer  conatruction 
contract  was  legitimately  open  to  two  inter- 
pretations as  to  the  amount  to  be  paid  tiie  con- 
tractor for  drop  pipe  man  holes,  the  construc- 
tion of  the  city  engineer  was  final  and  conclu- 
sive as  expressly  provided  by  the  contract.— 
Jennings  v.  City  of  Pasco,  144  P.  37. 

S  370  (Wash.)  Where  a  contractor  for  mu- 
nicipal improvement  was  to  receive  85  per 
cent,  of  the  cost  of  the  work  in  bonds  of  the 
city  and  the  remaining  15  per  cent,  in  cash, 
the  word  "bonds"  held  to  be  gives  its  ordinary 
meaning  and  to  require  the  contractor  to  take 
the  bonds  at  their  face  value,  plus  accumulated 
interest  at  delivery.— Jennings  v.  City  of  Pasco. 
144  P.  87 

(D)  D«mmK«S> 

{383  (Wash.)  A  city,  removing  lateral  sup- 
port when  making  an  original  street  grade,  is 
not  liable  for  injuries  to  abutting  propertjj 
where  the  grading  was  within  the  street  limits, 
and  the  work  was  not  negligently  done.— Schns? 
7.  City  of  ChehalU,  144  P.  916. 

S385  (Wash.)  An  abutting  owner  heid  not 
entitled  to  recover  for  removal  of  lateral  sup- 
port by  establishment  of  the  original  grade  of 
the  street— Beat  v.  City  of  Chehalis,  144  P.  918. 

(B)  As*eBBm«Bts  for  B«ii«flts,  mnd  Special 
Taxes. 

S  430  (Or.)  A  charter  authorizing  assessments 
npon  adjacent  property  includes  lands  not  abut- 
ting on  the  improTement  but  lying  so  near  aa 
to  be  benefited. — Lapp  v.  City  of  Mdrshfield,  144 
P.  83. 

1 444  (Mont.)  The  opening  and  widening  of 
a  stieet  authorized  by  Rev.  Codes,  i  8259, 
sabds.  6  and  75,  is  an  "improvement"  within 
sections  3369  and  3370,  so  tnat  noncompliance 
with  the  statute  as  to  resolution  of  intention 
and  notice  of  reaolutiou  renders  the  assess- 
ment against  the  abutting  proper^  void^Eohn 
r.  City  of  Hiasouhi,  144  P.  1087. 

{444  (Or.)  Under  a  charter  authorizing  the 
council  to  determine  what  ahall  constitute  a  lot, 
the  laying  off  of  a  tract  into  smaller  rectangu- 
lar tracts  for  assessment  is  at  the  most  irregu- 
lar and  not  void  in  equity.— Lapp  v.  City  of 
Marshfield,  144  P.  83. 

fi456  (Or.)  Where  the  land  of  plaintite  and 
outers  is  assessed  jointly,  a  decree  will  be  en- 
tered for  release  of  the  lien  on  jilalntiltrs  land 
on  bis  payment  of  his  proportion  of  the  na- 
seesment- Lapp  v.  City  of  Marshfield,  144  P. 
83. 

§460  (Wash.)  Where  dty  advanced  from  its 
general  fund  the  price  of  land  taken  for  street 
unprovementB,  under  Rem.  &  Bal.  Code,  |  7817, 
held  that,  in  assessing  benefits,  it  could  not 
cliarge  the  property  owners  with  interest  on  the 
money  so  advanced.— City  of  Spokane  v.  Kraft, 
144  P.  286. 

Under  Rem.  &  Bal.  Code,  |  7787,  where 
street  improvement  assessment  was  set  aside  by 
Supreme  Court,  held,  that  costs  and  expenses  of 
reassessment  were  properly  assessed  against 
the  property  b«iefited.^Id, 
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{465  (Wash.)  In  assessing  benefits  from 
pnblic  improvements,  held  that  eminent  do- 
main commissioners  should  not  discriminate 
between  persons  whose  property  has  been  taken 
and  those  whose  property  has  not  been  taken 
for  the  improvement— City  of  Spokane  t. 
Kraft,  144  P.  286. 

{472  (Wash.)  Assessments  must  be  distribut- 
ed with  substantial  equality  over  the  like  prop- 
erty similarly  situated  as  to  the  improvement, 
and  a  property  owner  may  not  be  required  to 
pay  more  than  his  relative  share  of  the  cost 
—City  of  Spokane  v.  Kraft  144  P.  286. 

S473  (Wash.)  Assessments  for  street  im- 
provements held  BO  disproportionate  to  tlie 
benefits  as  to  show  that  it  was  made  arbitrari- 
ly  and  to  Justify  setting  aside  a  second  as- 
sessment and  ordering  a  reduction  of  40  per 
cent— City  of  Spokane  v.  Kraft,  144  P.  286. 

SSI  I  (Wash.)  The  right  to  appeal  from  the 
decision  of  a  city  council  in  a  local  assessment 
proceeding,  is  special,  and  not  inherent  or  con- 
stitutional, and  the  statute  giving  such  r^ht  of 
appeal  must  therefore  be  strictly  followed.-^ 
Goetter  v.  City  of  Colville,  144  P.  30. 

Under  Local  Improvement  Law,  {{  22,  23,  a 
transcript  on  appeal  from  the  confirmation  of 
an  assessment  for  local  improvements  which 
does  not  contain  the  record  of  the  proceedings 
before  the  council  is  insufficient  to  give  the 
court  jurisdiction. — Id. 

A  transcript  on  appeal  from  the  confirmation 
of'an  aasessment  for  a  local  improvement  under 
Local  Improvement  Law,  H  22,  23,  cannot  be 
amended  to  supply  the  missing  record  of  the 
council  proceedmgs  after  the  ezinntion  of  the 
time  within  which  it  waa  required  to  be  filedi 
—Id. 

1514  (Or.)  Where  objections  to  a  reassess- 
ment ot^nance  were  referred  to  a  committee 
and,  on  report  of  tbe  committee,  overruled 
without  findings  of  fact  or  further  hearing,  the 
coundl  was  in  error.— Cook  r.  City  of  Portland, 
144  P.  120;  Brown  T.  Same,  Id.  121. 

ZI.  USE  AND  BEOVI.ATIOH  OF  FUB- 
IiIO  PI*AGE8,  PROPBBTT, 
AND  WORKS. 

<A>  Streets  Md  Other  PabUe  Wayk. 

S6B7  (Kan.)  Injunction  will  lie  to  prevent 
tbe  closing  or  obstructing  of  a  hi^way. — Kan- 
aas  City  v.  Burke,  144  P.  198. 

§  705  (Wash.)  The  failure  of  the  driver  of  an 
automobile  to  sound  his  horn  when  approaching 
a  street  crossing,  as  required  by  a  city  ordi- 
nance, is  not  negligence  as  to  one  having  knowl- 
edge of  tbe  car's  approach.— Van  Dyke  v.  John- 
son, 144  P.  540. 

S  706  (Wash.)  Under  the  evidence  In  an  ac- 
tion for  injuries  from  being  struck  by  a  motor 
truck,  held,  that  the  question  whether  plaintiff 
was  guilty  of  contributory  negligence  ln_  the 
emergency  in  turning  bis  bicycle  to  the  right, 
in  violation  of  Rem.  &  Bal.  Code,  {  5569,  was 
for  the  jury.- Sheffield  v.  Union  Oil  Co.  of  Cal- 
ifornia, 144  P.  629. 

i  706  (Wash.)  An  instruction.  In  an  action  by 
a  husband  and  wite  for  injorles  to  the  Wife  in 
a  collision  between  automobiles,  on  the  issue  oC 
contributory  negligence  held  not  misleading,  be- 
cause of  a  mistake  in  a  statement  of  the  evi- 
dence.—Van  Dyke  t.  Johnson,  144  P.  640. 

Zn.  TORTS. 

(A)  Bxerclse  Of  Governmental   m»A  C«V 
porate  Poners  In  General. 

S  733  (Or.)  A  city  held  liable  for  negligence 
in  the  couRtruction  and  maintenance  of  side- 
walks as  against  a  contention  that  it  was  a 
governmental  function  ifj.  O.  L.  I  358.)— Byder 
V.  City  of  La  Grande,  144  P.  471. 

i  740  (Kan.)  Prisoners  in  city  jail  who  joined 
together  and  injured  a  fellow  prisoner  held  a 
"mob"  or  "riotous  assembly,"  within  Gen.  St. 
1900,  1  2988,  maUng  dtlea  UaUe  for  dftpiacM 
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from  tiioh  Tiolence.— Blakeman  Cit?  ot  Wich- 
ita, 144  P.  816. 

That  city  officers  had  prior  knowledge  of,  or 
took  part  with,  the  mob,  will  not  relieve  the 
city  from  liability  fr.r  mob  violence  under  Gen. 
St.  1909,  I  2933.-Id. 

(B)  Aets  or  OmlMloMS  of  Ofllcera  or 

8  7451/2  (Or.)  A  mnnictp&Ut7  AeM  liable  for 
the  torts  of  its  officers  performing  orinte  min- 
isterial duties.— Ryder  t.  City  m  uk  Grande, 
144  P.  471. 

(O  Dele«t«  or  Obatroctloaa  Im  Btreota  and 
Other  PnMlo  Wmt*- 

S  S22  (Okl.)  In  a  traveler's  action  against 
promoters  of  a  celebration  for  injaries  from 
being  stmck  while  on  the  street  by  a  horse  in 
a  race,  an  instruction  fdven  on  defendants'  Ha- 
UUty  Mid  erroneoQB.— -Marth  v.  Blingfisher  Gom- 
merdal  Club,  144  P.  1047. 

fB)  Coadltlom        Ua«  of  PnMlo  Bnlldlnca 
•nd  Othor  Prepcrtr. 

S  847  (Or.)  A  city  waterworks  system  operat- 
ed  by  the  city  for  profit  belongs  to  It  in  its 
proprietary,  not  in  its  governmental,  capacity, 
and  the  dty  is  liable  for  negligence  in  the  con- 
struction or  maioteoaace  thereof.-^Z!oleman  v. 
City  of  La  Grande,  144  P.  468. 

Xm.  FISCAL  HANAGBBCENT.  PUB- 
LIO  DEBT,  SE0URITIB8,  AHD 
TAXATION. 

(A)  Power  to  Inenr  Indebtodnoaa  md  Bz- 

p«ndltnr«a. 

1 858  <Okl.)  A  person  dealing  with  a  mu- 
niclpali^  does  so  with  notice  of  the  limita- 
tions OQ  it  or  its  agents'  powers.— In  re  Town 
of  Afton.  144  P.  184. 

8  864  (Okl.)  The  indebtedness  created  by  town 
warrants  issued  in  excess  of  the  provision  made 
for  payment  of  current  town  expenses,  held  a 
violation  of  Conat.  art.  10,  S  26. — In  re  Town 
of  Afton,  144  P.  1S4. 

{  865  (Okl.)  Where  municipal  revenue  provid- 
ed for  the  current  year  is  misapplied  to  obliga- 
tions of  a  preceding  year,  the  funds  so  misap- 
plied will  Be  considered  as  in  the  treasury  la 
determining  whether  the  debt  limit  prescribed 
by  Kev,  Laws  1910,  §  607,  has  been  exceeded. 
—State  Bank  of  Miami  v.  City  of  Miama,  144 
■P.  597. 

S  878  (Okl.)  Const,  art  10.  §  26,  requires  that 
municipality  be  run  on  a  cash  basis,  the  rev- 
enue and  income  for  each  year  being  sufficient 
to  meet  the  expenses  thereof,  and  any  debt  or 
contract  in  excess  of  such  revenue  and  income 
creates  no  liabilitr,  unless  anthorized  three- 
fifths  of  the  legal  voters.— In  re  Town  <n  Afton, 
144  P.  184. 

(B)  AdmlnlatrntloB    in    Geneml,  Appro- 
prlntion,  Wnrrnnta  nnd  Fnyment. 

8  887  (Okl.)  Where  all  municipal  expenses 
chargeable  to  a  certain  fund  for  the  current  year 
have  been  paid  leaving  a  surplus,  such  sur- 
plus may  be  transferred  to  any  fund  or  funds 
having  a  deficit  for  that  year.— State  Bank  of 
Uiami  v.  City  of  Miami,  144  P.  697. 

Comp.  Laws  1909,  H  754-769,  prohibiting  the 
transfer  of  the  surplus  in  a  municipal  fund  to  a 
depleted  fund,  held  violative  of  Const  art  10, 
I  26.  which  contemplates  that  each  municipality 
shall  operate  on  a  cash  basis. — Id. 

S  892  (CaI.App.)  A  fund  appropriated  to  pay 
the  salary  and  expenses  of  a  city  officer,  which 
was  merged  with  the  general  funds  when  the 
officer  was  enjoined  from  discharging  his  duties, 
must  upon  dissolution  of  the  injunction,  be 
presumed  to  have  remained  intact  and  be  ap- 
plicable to  the  payment  of  the  salary  of  the 


officer.— McBvers  t.  Borle,  144  P.  808;  Hcott 
V.  Same.  Id.  811. 

f  893  (Okl.)  A  dty  cannot  apply  the  revenue 
provided  for  the  current  year  to  the  satisfac- 
tion of  obligations  of  a  preceding  year  while 
there  are  legal  outstanding  obligations  for  the 
current  year.— State  Bank  of  Miami  t.  City  of 
Miami,  144  P.  597. 

§  898  (Okl.)  Town  warrants  issued  in  viola- 
tion of  Const,  art  10,  8  26.  relating  to  the  cre- 
ation of  municipiil  Indebtedness,  cannot  be 
validated  by  the  courts.- In  re  Town  of  Afton, 
144  P.  184. 

Town  warrants  issued  as  evidence  of  an  il- 
legal municipal  indebtedness  cannot  be  ratified 
or  validated  by  a  vote  of  tbree-fiifths  of  the 
1^1  voters  ox  the  town  or  by  a  decree  ot 
court— Id. 

8905  (Okl.)  In  an  action  on  city  warrants 
and  claims  which  were  prima  facie  valid,  thn 
burden  was  on  the  defendant  city  to  prove  its 
contention  that  the  debt  limit  prescribed  by  Rev. 
Laws  1910,  I  607,  had  been  exceeded— State 
Bank  of  Miami  7.  Oitj  of  Miami.  144  P.  S97. 

(O)  Bonda  and  OAer  8eenrltlea»  and  Sink- 
ing Fnnda. 

8907  (Okl.)  Laws  1910,  c.  117,  8  1.  authoriz 
ing  incorporated  towns  to  issue  funding  bonds. 
held  void  as  in  confiict  with  Const,  art  10,  | 
26.— In  re  Town  of  Afton,  144  P.  184. 

{918  (Kan.)  The  issuance  of  bonds  to  build 
a  mtinicipal  light  plant,  authorized  at  a  cll^ 
election,  will  not  be  enjmned  because  the  ordi- 
nance and  proclamation  fails  to  state  that  the 
bonds  would  be  paid  by  taxation.— Humphrey 
V.  Board  of  Comers  of  City  of  Pratt,  144  P. 
197. 

The  issuance  of  bonds,  voted  at  a  city  elec- 
tion, to  build  a  light  plant,  cannot  be  enjoined 
because  the  election  was  carried  by  fitlse  i^ie- 
aeotations  of  agitators  as  to  fbe  edstlng  rda- 
tions  between  Uie  city  and  a  corporation  tboi 
supplying  it  with  electric  light.— Id. 

8  920  (Kan.)  The  capacity  of  a  commissioner 
de  facto  to  call  a  bond  election  cannot  be  ques- 
tioned in  a  collateral  action  by  a  taxpayer  to 
enjoin  the  issnance  of  the  bonda.- Humplur^  t. 
Board  of  Com'rs  ot  City      Pratt,  144  P.  197. 

(D>  Taxea  and  Ot&er  Berenno,  and  Ap* 
plleatlon  Tlioreof. 

8  976  (Idaho)  A  law  merely  changing  the 
time  of  payment  of  taxes  levied  for  city  par- 
poses  held  not  to  deprive  a  city  of  the  taxes 
levied  for  the  fiscal  year,  though  such  taxes 
were  not  collected  durine  the  fiscal  year  for 
which  they  were  levied,— WyoolE  v.  Strong.  144 
P.  341. 

(K)  RlKbts  and  Remedica  of  Taxparers. 

8  1 000  (Cal.)  In  an  action  by  a  citiEen  and 
taxpayer  to  annul  an  order  of  a  town  board 
of  trustees  declaring  that  by  a  referendum 
election  an  oiilinance  granting  a  franchise  to  a 
railroud  company  had  been  rejected,  the  rail- 
road company  was  not  a  necessary  part^'. — 
Reed  v.  Wing.  144  P.  964. 

A  single  citizen  and  taxpayer  of  a  town  may 
sue  to  annul  nn  order  declariog  that  by  a 
referendum  election  an  ordinance  granting  a 
franchise  has  been  rejected. — Id. 

Cross-complaint,  in  a  taxpayer's  suit  to  an- 
nul an  order  of  a  town  board  of  trustees  de- 
claring that  a  franchit«  ordinance  hud  been 
rejected,  held  demurrable  as  seeking  relief  for- 
eign to  the  sabject-matter  of  the  suit — Id. 

XV.  ACTIONS. 

§  1016  (Or.)  The  provisions  of  the  charter  of 
La  <}rande  that  the  city  may  sue  and  be  sued, 
plead  and  be  impleaded,  defend  and  be  defend- 
ed in  all  courts  of  justice  and  in  all  actions, 
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ndts,  or  proceedings  embrace  the  right  to  bring 
aoy  action  against  tbe  city  tbat  could  have 
been  brought  under  tbe  law  as  it  existed  at 
tbe  adoption  ot  the  charter^— Ootonan  t.  Citr 
of  la  Grande*  144  P.  468. 

MUNICIPAL  COURTS. 

See  C(Hirt%  H  189;  m 


MURDER. 


See  Homicide. 


MUTUAL  BENEFIT  INSURANCE. 

See  Inaonnee,  H  2,  697-819. 

NAMES. 

Bee  PartneFBbip,  4|  64,  289 ;  Trade-Marke  and 
Trade-Names. 

1 10  (Old.)  The  sole  owner  and  manager  of 
a  Dudnen  may  la  good  faith  conduct  hia  busi- 
JUBB  under  any  name,  and  sue  under  such 
name  for  breach  of  contxact— Bobinovfti  t. 
HamlU,  144  P.  1024. 

NAVIGABLE  WATERS. 

See  Fish,  i  IS;  Waters  and  Water  CTourses. 

I.  RIGHTS  OF  PUBUO. 

S  16  (Idaho)  Though  navigable  streams  are 
"public  highways,"  which  every  citizen  may  use, 
a  citizen  must  in  asing  same,  have  due  consid- 
eration  for  the  rights  of  others  to  a  like  use.— 
Cameron  Lumber  Co.  v.  Stack-Gibbs  Lumber 
Co.,  144  P.  1114;  Stack-Gibbs  Lumber  Go.  T. 
Cameron  Lumber  Co.,  Id.  1121. 

518  (Idaho)  That  an  obstrnctioQ  merely  im- 
rs  or  renden  navigation  more  difficult  givee 
an  individual  no  cause  for  complaint. — Camer- 
on Lumber  Co.  v.  f^tack-Oibba  I^umber  Co.,  144 
P.  1114 ;  Stack-Gibbs  Lumber  Co.  t.  Cameron 
Lumber  Co.,  Id.  1121. 

{31  (Idaho)  Hindrance  to  navigation  from 
booms  and  sorting  works  for  logs  held  merely 
an  incident  to  the  reasonable  use  of  the  stream 
for  floating  and  securing  logs. — Cameron  Lum- 
ber Co.  T. .  Stack-Gibbs  Lumber  Co.,  144  P. 
1114;  Stack-Oibbs  Lumber  Co.  t.  Cameron 
Lumber  Co..  Id.  1121. 

To  float  and  secure  logs,  persons  may  use 
temporary  sheer  or  guide  booms  to  direct  tbe 
logs  into  proper  places. — Id. 

H.  JJUKOB  UNBEB  WATEB. 

{36  (Or.)  Any  rights  of  a  party  to  tidelauds 
are  subject  to  the  jus  publicum,  including  the 
rights  of  navigation  and  fisheries. — Harrison  v. 
Paciflc  By.  &  Navigation  Co.,  144  P.  91. 

NEGLIGENCE. 

See  Bridges,  §  46;  Carriers,  (i  158,  280,  316; 
Death;  Electricity,  fij  14,  16;  Gas,  §  20; 
Insaranoe,  §  421;  Judgment,  18  139,  143; 
Master  and  Servant :  Municipal  Corpora- 
tions, §8  705.  706,  73^-847;  Nuisance,  §  9; 
Bailroads,  {{  824-484;  Street  Bailroads,  i 
94;  Vendor  and  Purchaser,  {8  229.  231,  232. 

L  ACTS  OR  OMISSIONS  COKSTITUT. 
INO  KEOUOEKOE. 
(A)  PeFMOBHl  Coadnct  In  OeneraL 

{  1  (Okl.)  "Negligence"  is  the  absence  of  care, 
according  to  the  circumstances  of  each  case. — 
Bock  Island  Coal  Mining  Co.  v.  Davia,  144  P. 
600. 

§4  (Kan.)  "Ordinary  care"  is  to  be  determin- 
ed by  the  circumstances  of  the  particular  case, 
and  must  l>e  commensurate  with  the  danger  and 
the  possible  and  probable  results  of  a  lack  of 
care^Parka  t.  O.  O.  Yoat  Pie  Co..  144  P.  202. 


(B)  DuK«TO«a     aBb«t«niees»  li:»eUm«rr> 

and  Other  IiiHtnimeiita.llt<CB. 

8  27  (Kan.)  A  manufacturer  of  pies,  who 
places  them  with  a  dealer  for  sale,  Is  liable  to 
tbe  widow  of  a  consumer  wiio  buya  one  aod 
loses  hia  life  by  eating  it—Parka  t.  6.  U  Toat 
Pie  Co..  144  P.  202. 

(C)  Oondltlom  aad  Vs*  at  SmmA,  BviUans% 

■ad  Other  Mrnotav««. 

iSS  (Or.)  The  law  govemiog  tbe  negligence 
tji  an  independent  contractor  is  based  on  tbe 
principle  that  one  person  ought  not  to  be  coot* 
pelled  to  answer  for  the  neglect  of  anotlwr 
over  whom  he  has  no  control.— Dibert  v.  Gie- 
bisch.  144  P.  1184. 

m.  OONTIUBUTOBT  HEGUOENOE. 

(A)  Penoiia  Injared  In  OelMrnl. 

8  65  (Kan.)  Contributory  negligence  I«  negli- 
gence which  concurs  or  operates  with  that  of 
the  defendant,  and  therefore  presupposes  nerii- 
gence  on  tiLe_part  of  tbe  defendant-^Etoas  t.  St 
LouU  &  S.  vTn.  Co..  144  P.  844. 

(B)  Children  and  Otheia  Under  Dlanhllitr. 

8  85  (Or.)  An  infant  is  required  to  ezerdM 
that  degree  of  care  to  avoid  personal  injnrj 
which  a  child  of  his  age.  knowledge,  and  men- 
tal capaeitr  ia  reasonably  capable  of  ezercia* 
ing.— ($i^x  T.  Tamhill  County,  144  P.  437. 

(C)  Impvfed  IfvBltvenee. 

{95  (Or.)  In  an  action  by  an  administrator 
to  recover  for  the  death  of  his  intestate,  a 
minor  child,  negligence  of  the  parents  of  tlie 
child  in  falling  to  properly  care  for  ber  after 
tbe  injury  is  not  imputable  to  the  cbiid^— 
ooz  V.  Tamhill  County,  144  P.  487. 

IV.  ACTIOm. 

(A)  Rlirht  of  AetloB.  Parties.  Prellmlnarr 
Pr*<ie«dlBsa,  nnd  Pl«adlnK. 

8  1 1 1  (Or.)  In  actions  for  negligence,  the  com- 
plaint must  state  the  negligent  acts  or  omiBsiona 
constituting  tbe  cause  of  action.— Martini  v. 
Oregon-Washington  R.  &  Nav.  Co..  144  P.  104. 

8  1 19  (Kan.)  Where  plaintiff  allies  apeciflcal- 
ly  the  negligent  acta  relied  on,  he  must  prove 
them,  and  cannot  establish  a  prima  facie  caae 
by  relying  on  the  doctrine  of  res  ipsa  loquitur. 
— Byland  t.  E.  I.  Da  Pont  de  Nemoura  Powder 
Co.,  144  P.  251, 

(O)  Trlnl.  Jndvnent.  «nd  Review. 

8  136  (Okl.)  Where  there  is  a  reasonable  doubt 
as  tu  the  facts  or  as  to  the  inferences  deducible 
therefrom,  negtigence  is  a  question  for  the  ju^. 
— Bo(^  Island  Coal  Mining  Co.  v.  Davis,  144  P. 

600. 

8  136  (Or.)  The  question  of  negligence  Is  for 
the  court  only  when  the  facta  are  undisputed, 
or  but  one  Inference  can  be  drawn  from  the 
evidence.— Hartford  Fire  Ina  Co.  v.  Central 
R.  R.  of  Oregon,  144  P.  417. 

Where  the  proximate  caaae  la  queationable, 
the  case  must  t>e  submitted  to  tin  Jury.— Id. 

8  141  (Okl.)  Refusal  of  an  instruction  that 
tbe  burden  was  on  defendants  to  show  that 
plaintiff  was  c^ailty  of  contributory  negligence 
held  error.— Marth  v.  Kingfisher  Commerrial 
Club,  144  P.  1047. 

8  142  (Kan.)  A  npecific  finding  of  negligence 
held  to  show  that  the  verdict  was  not  based 
on  any  other  form  of  negligence. — Adams  t. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  144  P.  999. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 


NETS. 


See  Fish.  {|  18,  IS. 
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NEWLY  DISCOVERED  EVIDENCE. 

a«e  New  Trial,  K  89-104.  161. 

NEWSPAPERS. 

Sm  OonntlM,  1 182 ;  UM  and  Blaader.  1 148. 


NEW  TRIAL. 


I.  HATUBE  AlO)  SOOPB  OF  BEMEDT. 

i  6  (Idaho)  The  graDtioe  or  deDjine  of  a  ncnr 
rests  in  the  sound  diBcretion  of  the  trial 
court.— Montgomery  t.  Gray,  144  P.  646. 

I  7  (Mont.)  Under  Rev.  Codes,  8  6793,  defining 
a  new  trial,  section  6723  declaring  when  an 
issue  of  fact  arises,  and  sections  6719,  6702,  al- 
lowing the  court  to  order  the  damages  to  be 
assessed  by  a  jury,  in  an  action  of  tort,  where 

S^hitifl  has  filed  no  repl^,  held  that,  after  his 
efoalt  and  verdict  for  defendant,  no  issae  of 
fact  was  presented  for  re-examination,  so  that 
there  could  be  no  new  trial.— State  v.  District 
Court  of  Twelfth  Judicial  Dist.  in  and  for 
Sbeiidan  Connty,  144  P.  159. 

U.  aROUKSS. 
(A)  Krrura  and  Iprevularltlea  im  G«n«ral> 

i  14  (Kan.)  A  new  trial  will  not  ordinarily 
be  granted  to  afford  a  party  an  opportunity  to 
shift  bis  ground  of  action  or  defense.— Mallows 
V.  Mallows,  144  P.  829. 

(F)  Terdlet  or  Vlndlnss  OoMtrsrT'  ta  Law 
or  Bvldesee. 

1 70  (Or.)  Under  Const  art.  7,  {  8,  a  Terdict 
can  be  set  aside  for  want  of  evidence  only  when 
the  court  can  afBrmatively  say  there  is  no  evi- 
dence to  support  it.— Martini  v.  Oregon-Wash- 
ington R.  &  NaT.  Co.,  144  P.  104. 

S7I  (CaLApp.)  When  the  evidence  la  con- 
flicting, the  granting  or  refusing  of  a  new  trial 
rests  m  the  discretion  of  the  lower  courL — 
Colusa  A  H.  R.  Co.  v.  Olenn,  144  P.  993. 

I  79  (Wash.)  The  refusal  or  the  granting  of  a 
new-  trial  for  inadequacy  of  damages  Is  within 
the  discretion  of  the  trial  court.—- Kralikoski  v. 
Sparling,  144  P.  692. 

176  (Wash.)  The  granting  a  new  trial  for 
excessive  damages  is  within  the  discretion  of 
the  court.— Ritter  v.  City  of  Seattle,  144  P.  61. 

Remarlts  of  a  trial  court  in  refusing  a  mo- 
tion for  a  new  trial  for  excessive  damages  that 
he  thought  the  verdict  too  h^h  held  not  to 
show  an  abuse  of  discretion. — Id. 

<H)  Newly  DlHOTevvd  Bvtdenee. 

f  99  (Okl.)  Newly  discovered  evidence,  though 
cumulative,  is  ground  for  a  new  trial,  where  it 
is  so  material  and  convincing  that  it  would 
probably  cause  a  different  result.— Burford  v. 
Benton,  144  P.  349. 

I  1 02  (Idaho)  A  new  trial  will  not  be  granted 
because  of  evidence  which,  by  the  exerase  ot 
ordinary  diligence,  could  have  been  procured  at 
the  trial— Montgomery  v.  Gray,  144  P.  646. 

1 104  (Idaho)  A  new  trial  will  not  be  granted 
because  of  evidence  which  la  merely  cnmulative. 
—Montgomery  v.  Gray,  144  P.  646. 

m.  PBOOEEniNOS  TO  PBOCUBE 
NEW  TRIAL. 

1 127  (Or.)  Though  a  motion  for  new  trial 
did  not  specifically  state  that  there  was  no 
evidence  to  sustain  the  verdict  as  to  some  ma- 
terial issue,  the  court  properly  granted  a  new 
trial,  where  such  was  the  lact. — Rudolph  v. 
Portland  Ry.,  Light  &  Power  Co.,  144  P.  93. 

1 151  (Kan.)  Newly  dlsoovered  evideDCe  eet 
out  in  conflicting  affldavits  on  a  motion  for  a 


■ew  trial  heU  fawoSdant  to  warrant  a  new 

tTUl.-WllK«  V.  Lane.  144  P.  230. 

1 1 63  (Or.)  The  court,  In  granting  a  new  trial, 
should  state  upon  what  grounds  it  was  grant- 
ed.—Martilii  V.  Oregon-Waahington  B.  &  NaT. 
Co.,  144  P.  104. 

NOMINATION. 

Sea  Eleetfauu,  ||120,  1B4. 

NONSUIT. 

See  DiamiaMl  and  Nonauit. 

NOTARIES. 

See  Bvldence,  |  83. 

NOTES. 

See  Bins  and  Ifotea. 

NOTICE. 

See  Appeal  and  Error,  H  346,  414,  430;  Con* 
situtional  Law,  |  806;  Contracts,  {  95;  Codn- 
ties,  1 182;  Insurance,  |  877;  Municipal  Oor^ 

e rations,  M  12,  108,  868 ;  Schools  and  School 
istricts.  H  42,  (S,  97 ;  Taxation.  H_7^ 
750;  Venue,  U  63,  84;  Waters  and  Water 
Gonisei,  H  133,  152. 

NOVATION. 

1 4  (Mont.)  An  agreement  dhanging  tiw  metii- 
oa  for  the  payment  of  the  porchase  money  doe 
on  an  automobile  held,  under  Rev.  Codes,  H 
4892,  4969,  not  to  work  a  novation  extinguiah- 
bu  a  chattel  mortgtte  for  the  mquid  imrcbaae 
pae^r-Kinsman  t.  Stanhope,  144  P.  108SL 

NUISANCE. 

See  Indictment  and  Information,  |  8;  Injunc- 
tion ;  Negligence. 

I.    PRIVATE  mnSANOES. 

(A)  Hatmr*  of  Injar^,  aad  UalilUtr  Tk«r*< 
for. 

1 9  (Or.)  An  owner,  allowing  the  creation  or 
continuance  of  a  nuisance  by  another  on  or 
adjacent  to  his  premises  for  his  benefit,  is  lia- 
ble for  injury  to  a  third  person.— Dibert  t. 
Giebiw^b.  144  P.  1184. 

NUNC  PRO  TUNa 

See  Judgment.  S  273. 

OBLIGATION  OF  CONTRACTS. 

See  Constltatlonal  Law,  ff  11^184. 

OBSTRUCTING  JUSTICE. 

See  Crimiaal  Law,  i  93. 

17  (Cal.App.)  A  constable  is  an  "executive 
officer,"  within  Fen.  Ck>de,  f  69,  prohibiting  in- 
terference with  an  executive  officer  by  force 
or  violence. — Manas  Superior  Court  In  and 
for  Mendocino  County.  144  P.  298. 

S  1 1  (CaLApp.)  An  indictment  held  to  suffi- 
ciently charge  the  offense  of  obstructing  a  con- 
stable in  the  discharge  of  his  duty,  under  Fen. 
Code,  S  69. — MansB  v.  Superior  Court  in  and 
for  Mendocino  County,  144  P.  298. 

OFFICERS. 

See  Corporations,  88  298,  806,  808;  Counties, 
{$69-76;  Rmbczzlement;  Health.  {  7:  High- 
ways, S  197;  Injunction,  §8  74,  119:  Jus- 
tices of  the  Peace;  Mandamus,  H  102; 
Mnniapal  Gorporattcms,  ||  124^-178,  740, 
745%,  020;  Obstructing  Juatice.  H  T.  11; 
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I.  APPOIMTMEirT,  QUAIilFXOATXOM, 
AlfD  TEMtTBJS. 

(O)  Bllvlbllttr  a«d  avaUSoAtlOB. 

I  30  (MoDt.)  Public  offices  are  "incompatible" 
wlien  the  incumbent  of  one  has  power  o£  re- 
moval  over  the  other  or  when  the  nature  and 
duties  of  the  two  officers  render  it  improper, 
from  consideration  of  Dublic  policyr  for  one  per- 
son to  retain  both.— State  t.  Wittmer,  144  P. 
648. 

(G)  Realsnation,  SaspenalaM,  or  RenoTiil. 

{63  (GaLApp.)  Officers  who  performed  none 
of  their  duties  durine  the  10  months  an  in- 
junction restraining  them  from  acting  was  in 
force  held  not  to  have  vacated  their  offices  un- 
der Pol.  Code,  S  096,  auM.  7.— McEvera  t. 
Boyle,  144  P.  308;  Scott  T.  Same,  Id.  311. 

Where  an  officer  was  enjoined  from  per- 
forming his  duties,  and  the  city  informed  nim 
that  it  would  no  longer  pay  the  rent  of  the 
office  he  occupied,  his  surrender  of  the  para- 
phernalia of  his  office  on  the  city's  demand  was 
not  an  abandonment  of  his  office.— Id. 

A  letter  by  the  officer  referring  to  the  "re- 
establishment"  of  the  office  upon  the  dissolu- 
tion of  the  injunction  held  not  to  show  an 
abandonment  of  the  office. — Id. 

An  officer  enjoined  from  discharging  his  du- 
ties, who  did  not  resume  them  for  about  20 
days  after  the  injunction  was  dissolved,  at  the 
end  of  which  time  he  resigned,  did  not  vacate 
his  office,  within  Pol.  Code,  $  996,  subd.  7.— Id. 

j70  (Or.)  Where  an  officer  is  appointed  for 
a  term,  he  cannot  be  removed  except  by  exprw 
statutory  authority. — Van    Brakle    v.  State 
Board  of  Health.  144  P.  1170. 
i  70'/2  [New,  ToL  17  K«r-No.  Serfea] 

(Or.)  Under  Const,  art,  2,  f  18,  every 
petition  for  recall  must  be  signed  by  25  per 
cvnt.  of  the  electors  until  the  Legislature  or 
the  people  authorize  a  petition  signed  by  a  less 
number.— State  v.  Harris,  144  P.  109. 
S70'/2  [New,  voL  17  Key-No.  Series] 

(Ot.)  Under  Const,  art.  2,  f  18,  a  sam- 
e  ballot  for  a  recall  election  properly  stated 
rectly  the  qneation  whether  the  officer  should 
be  recalled,  followed  by  the  name  of  the  officer 
and  other  candidates  to  he  voted  for. — State  t. 
Barbur,  144  P.  126. 

8  70i/z  [New.  ToL  17  Eey-No.  Series] 

(Or.)  Under  Const,  art  2,  |  18,  and  L. 
O.  L.  S  33G4,  a  recall  election  of  a  district  at- 
torney ordered  by  a  county  clerk  pursuant  to 
petition  filed  with  the  coun^  clerk  and  not 
with  the  secretary  of  state  is  void.— State  v. 
Dillard,  144  P.  127. 

OPINION  EVIDENCE. 

-  See  Criminal  Law,  1  47;   Evidence,  IS  471- 
539. 

OPTIONS. 

See  Dower.  §  49. 

ORDERS. 

See  Appeal  and  Error. 

ORDINANCES. 

See  Munidpal  Corporationa,  fiS  105, 108. 

OYSTERS. 

See  Fish,  8  IS. 

PARENT  AND  CHILD. 

See  Adoption;   Bastards;    Contracts,  8  108; 
Deatb,  88  8i       fiasematti,  1  68;  Gnardian 


8  2  <Kaii.)  In  awarding  the  custody  of  a 
child,  regard  mnst  be  had  for  a  parent's  devo- 
tion as  well  as  for  the  advantages  reaeonably 
to  be  anticipated  from  awarding  custody  to 
another.— Buchanan  v.  Buchanan,  144  P.  840. 

The  mother  of  a  child  will  not  be  compelled 
to  yield  custody  to  a  stranger  merely  on  proof 
that  the  child  will  thereby  probably  Mcnre  bet- 
ter  material  advantages. — Id. 

PARKS. 

See  Towns,  8  11. 

PAROL  EVIDENCE. 

See  Evidence,  88  397-466. 

PARTIES. 

See  Appeal  and  Error,  88  151.  823,  327.  414; 
Contracts,  8  16;  Criminal  Law,  8  S9;  Fraud. 
8  39:  Husband  and  Wife,  8  208;  Justices  of 
the  Peace,  8  152  ;  Mandamus,  8  151 ;  Ifiintd- 
pal  Corporntions,  8  1000. 

n.  DEFENDAMTS. 

(A)  Femwa  Wbo  mmr  or  miurt  hm 

8  2 1  (Idaho)  In  an  action  to  secure  a  transfer 
to  plaintiff  of  a  judgment  wrongftilly  taken  by 
plaintiirs  agent  in  his  own  name,  held  that  the 
judgment  debtor  was  not  a  proper  party  defend- 
ant under  the  allegations  of  the  oomplainL — 
Kissler  t.  Mobs,  144  P.  647. 

fB)  Joinder. 

8  29  (CaL)  Persons  wbo  will  not  be  afEected 
or  concluded  by  a  decree  ere  not  necessary  iwr- 
ties,  thoogh  interested  in  the  subject-matter  o{ 
the  litigation.— Reed  t.  Wing,  144  P.  961. 

ni.  KBW  VABTIES  AND  OHAKGE  OV 
PARTIES. 

8  51  (Cal.)  A  new  party  not  necessary  to  the 
d^^on  of  tiie  matter  before  the  court  cannot 
be  brought  into  a  case  by  a  ooaa-eomplaiot  au- 
thorized by  Code  Civ.  ftoe.  8  4^ir-Beed  t. 
Wine,  144  P.  964. 

PARTITION. 

See  DiTOEce,  {  177. 

PARTNERSHIP. 

See  Descent  and  Distribution,  S  91;  Dower,  | 
17;  Estoppel,  S  68;  Executors  and  Adminie- 
trntors,  8  o4;  Injunction,  8  HO;  Mines  and 
MineraU,  88  97,  100. 

I.  THE  BEX.ATIOir. 
(A)  Cveatlom  mnA  Ile««l«ltMt 

820  (Kan.)  Where  plaintiff  and  two  other 

brokers  officed  together,  each  paying  part  of 
the  office  expenses  and  doing  business  in  hia 
own  name,  and  dividing  his  commission  when 
assisted  by  the  others  in  msking  a  sale,  held, 
tliat  the  three  did  not  constitute  a  partnership 
as  to  a  sale  by  plaintiff  with  the  assistance  of 
the  others,  and  the  action  for  the  commisaion 
was  properly  commenced  in  plaintiff's  name.— 
Calbertson  v.  Sheridan,  144  P.  268. 

(C)  Bvld«ii<ie. 

853  (GaI.App.)  Evidence,  in  an  action  for 
an  accounting  of  an  alleged  partnerebip,  h«ld 
to  soatain  a  finding  that  plaintiffs  aiaigiior  aod 
defendant  had  not  entered  into  ft  partaenhiVh 
— Reynolda  t.  JackKm.  144  P.  800. 
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n.  TBB  FIBM,  ITS  MAME,  POWERS, 
AND  PBOPEBTT. 

S  64  (Okl.)  Comp.  Laws  1909,  SI  2044,  6023, 
502S,  do  not  apply  to  a  person  who,  acting 
alooe,  adopts  a  trade-name  ander  which  he  con- 
ducts his  bo^esB.— Bobinoritx  HamlU,  144 
P.  1024. 

in.  ininrAi.  bights,  duties,  aed 

UABII.ITIES  OF  PABTNEB8. 

(C)  Actions  HetwecB  F*rt»«r>. 

S  104  (Cal.)  Action  to  have  it  adindged  that 
land,  purchased  by  plaintiff  with  R.'s  money, 
title  to  which  was  taken  in  the  name  of  B., 
was  held  under  the  terms  of. an  agreement  for 
division  of  profits  held  maintainable,  even  as- 
Buming  that  such  ftfreement  created  a  partner- 
ship.—Donohoe  T.  Bogers,  144  P.  958. 

V.  BETIBEMENT  AND  ADMISSION  ' 
OF  PABTNEBS. 

1 228  (Kan.)  The  name  of  "Harrynian  Bros.*' 
held  to  constitute  a  "simulation"  of  the  name 
"Oeorge  Harryman  &  Bro."  In  violation  of  a 
dissolntion  agreement  between  members  of  a 
partnnsblp  having  the  latter  name.— HaRTioan 
T.  Harryman,  144  P.  262. 

VU.  DISSOI.UTION,  SETTI.EMEKT, 
AND  ACCOUNTINO. 
(D)  Aotlona  tor  DIWM»]«tlOB  mmM  Aett*«»t- 
imm* 

1328  (CaLApp.)  Bvidence,  In  an  action  for 
an  accounting  oC  an  alleged  iwrtnerBhip  be- 
tween plaintiff's  assignor  and  defendant  in  the 
business  of  selling  land,  held  to  sustain  a  find- 
ing that  plaintiffs  assignor  bad  failed  to  carry 
out  his  part  of  an  oral  agreement,  by  which 
the  net  commissions  on  the  sale  of  a  tract 
were  to  l>e  divided.— Reynolds  v.  Jackson,  144 
1*.  305. 

Evidence,  in  an  action  for  an  accounting  of 
an  alleged  partnership  between  plaintiff's  as- 
signor and  defendant  to  procure  options  on 
and  sell  a  tract  of  land,  held  to  sustain  a  find- 
ing that  the  parties  orally  agreed  to  divide 
the  net  commissions  received  by  defendant  on 
the  sale  of  the  tract.— Id. 

PASSENGERS. 

See  Garrien,  H  238-356 :  Shipping. 

PATENTS. 

See  Contracts,  J  116;  Courts,  f  489;  Indians, 
I  13;  Public  Lands,  U  110, 114. 

PAYMENT. 

See  Accord  and  Satisfaction;  Banks  and  Bank- 
ing. I  136;  Brokers.  |  41;  Carriers,  |  239; 
Gompromise  and  Settlvnent,  i  13;  Mortgages, 
§  400 ;  Tender. 

I.  BEQUISITES  AND  SITFFICIENOT.. 

S  16  (Or.)  The  execution  and  delivery  of  ne- 
gotiable papers  is  not  payment  unless  it  is  ac- 
cepted by  the  parties  in  that  way. — Seaman 
v.  Mulr,  144  P.  121. 

PENALTIES. 

See  Banks  and  Banking,  S  311 ;  Usury,  IS  136, 
137. 

PERSONAL  INJURIES. 

See  Appeal  and  Error,  5  2lfi :  Bridges,  {§  36, 
37,  46:  Carriers,  §S  280,  316;  Electricity,  g 
16;  Master  and  Servant;  Municipal  Corpora- 
tions, g  T06;  Negligence;  Railroads,  S|  324- 
308* 

PERSONAL  PROPERTY. 

See  Executors  and  Administrators,  |  43. 


PEST  HOUSES. 

See  Orlminal  Law.  i  93. 

PETITION. 


See  Certiorari, 
86,  107 ;  Pleac 


1;  Guardian  utcl  Ward,  H 

Dg. 


PHYSICIANS  AND  SURGEONS. 

See  Insnrance^  I  486;  Witnesses,  H  218,  219. 

1 6  (Wash.)  An  Information  charging  defend- 
ant with  false  personation,  in  that  be  repre- 
sented himself  to  be  the  owner  of  a  medical  li- 
cense Issued  to  and  duly  and  regnlariy  filed  by 
another,  hM  not  to  state  an  offense,  within 
Rem.  &  Bal  Code,  {  8401.— State  v.  Stanley, 
144  P.  689. 

i  13  (Wash.)  Where  defendant  contracted 
With  a  hospital  association  to  care  for  injured 
employes,  but  the  pt^sician  was  not  satisfac- 
tory to  an  employe's  ancle,  and  plaintiff  was 
employed  Instead,  defendant  was  not  liable  for 
his  services.— Yanderboget  v.  Canqtbell  Mill  Co., 
144  P.  905. 

I  18  (Wash.)  Where,  in  an  action  against  a 
physician  for  causing  a  miscarriage,  the  evidence 
left  it  conjectural  whether  the  injury  was  due 
to  the  electrical  treatment  administered,  or  to 
a  medicine  procured  by  plaintiff  without  a 
physician's  prescription,  judgment  shonld  have 
been  entered  for  pendant.— Coombs  t.  James, 
144  P.  636. 

PLEADING. 

See  Appeal  and  Error.  SS  102,  2:!ii,  .541).  959. 
1039.  1041,  1170;  Appearance,  g  S:  Bills  and 
Notes,  §g  470,  489;  Brokera,  §  S2;  Chattel 
Mortgages,  5  176;  Continuance,  §  14;  Con- 
tracts, g  346;  Corporations,  §§  514,  518 : 
Creditor9'  Suit,  {  39;  Damages,  {§  182,  189; 
Divorce,  gg  07,  184;  Estoppel,  f  112;  Evi- 
dence, S  96;  Executors  and  Administrators,  g 
05 ;  Forcible  Entry  and  Detainer,  §  24; 
Fraud,  g  41:  Gas,  |  20;  Indians,  g  27;  In- 
junction, g  119;  Judgment,  |5  106.  107.  270: 
Limitation  of  Actions,  |{  IW,  196;  Mi 
mus,  $  163:  Mortgages,  M  448,  4B2, 
Municipul  rnrpomtiona,  I  1000 ;  NogliErence. 

111,  nfi:  I'.u  tii  s,  g  29.;  Quietint:  Titlf.  § 
34;  Quo  Warranto,  g  52:  Replevin,  g  133; 
Sales,  i  411;  Taxation,  g  611;  Trial,  g  307. 

I.  FOBII  AND  AUfOATIONS  HI 
GENERAL. 

g8  (Wash.)  An  allegatioa  that  an  officer  of  a 
corporation  took  a  mortgage  on  its  property 
fraudulently  and  pursuant  to  a  conspiracy  to 
cheat  and  defraud  plaintiff  of  property  sold  to 
the  corporation,  under  a  conditional  sale  con- 
tract not  properly  filed,  heid  nugatory,  in  the 
absence  of  allegations  of  facts.— North  Coast 
Dry  Kiln  Co.  v.  Montecoma  Inv.  Co.,  144  P. 
58. 

g  9  (Ean.)  Where  a  petition  though  not  using 
the  word  "dedication,"  alleges  facts  showing  a 
dedication  for  a  public  highway  by  conduct  of 
the  owner  and  acceptance  and  user  by  the  pub- 
lic, dedication  may  be  relied  on.— Kansas  City 
V.  Burke,  144  P.  193. 

g  17  (Colo.App.)  A  complaint,  fn  an  action  for 
the  death  of  a  child,  alleging  that  plaintiffs  in 
the  cause,  mother  and  father  of  said  child,  are 
his  sole  heirs  at  law,  being  an  allegation  of  the 
relationship  by  way  of  recital,  is  defective.— 
Rocky  Mountain  Fuel  Co.  v.  Kovaics,  144  P. 
863. 

g34  (Or.)  Where  a  complaint  is  not  attacked 
by  motion  or  demurrer,  every  reasonable  in- 
tendment will  be  invoked  to  support  it  after 
verdict,  though  it  would  have  been  bad  if  de- 
murred to.— Weishaar  t.  Pendleton,  144  P.  401. 


For  eases  la  Deo.        ft  Am.  Die  Key  No.  8«i1«  *  InOsns  sessame  topl»  anA  seotlm  (1)  NUMBSR 


Digitized  by 


Google 


distinct  reawHOB  for  relief,  and  there  U  some 
□ncertainty  in  respect  thereto,  the  complaint 
may  iet  forth  a  Binzle  claim  or  aak  for  the 
same  relief  in  aeveral  counts.— Harris  t.  War- 
ren-Smith Hardware  Co.,  144  P.  1050. 

m.  PX.EA  OR  AWgWBB,  OBOSS^OOM- 
PI^INT,  AND  AFFIDAVIT 
OF  DfiFEirSE. 
(A)  Defenses  Is  Qeneral. 

193  (Or.)  Under  U  O.  L.  i  74,  before  Its 
amendment  by  Laws  1913,  p.  812,  where  the 
defendant  denied  entirely  the  demand  of  p^n- 
tifh,  it  coald  not  plead  a  coonterdaim.— E^un- 
mer  t.  Campbell  Automatic  Safety  Oas  Burner 
Co.,  144  P.  396. 

The  amendment  (Laws  1918,  p.  312)  to  L.  O. 
L.  %  74,  piovidioff  that  defendant  need  not  ad- 
mit any  liability  to  plaintiff  in  order  to  plttd  a 
counterclaim,  does  not  apply  to  an  answer 
filed  before  it  went  into  efBect^Id. 

(B)  Set-Off,  Connterelalm,  ftnd  Cross-Oom- 
plftint. 

i  142  (Or.)  A  "counterclaim,"  settins  up  the 
execution  and  delivery  to  defendant  of  a  note 
on  which  a  certain  amount  remained  due  from 
plaintiff  to  defendant,  held  fatally  defective, 
where  it  did  not  state  who  executed  the  note. — 
Hammer  t.  Campbell  Automatic  Safety  Gas 
Burner  Co.,  144  P.  396. 

A  counterclaim  on  a  note  should  be  pleaded 
with  the  saiqe  particularity  required  in  a  com- 
plaint on  the  note.— Id. 

V.  DEMUBREB  OB  EXCEPTION. 

I  193  (Colo.App.)  That  a  complaint,  in  an  ac- 
tion for  the  death  of  a  child,  alleges  the  rela- 
tionship of  plaintiffs  to  the  child  by  way  of  re- 
cital does  not  subject  the  complaint  to  an  ob- 

Jection  of  no  cause  of  action,  which  is  equiva- 
ent  to  a  general  demurrer.— Rocky  Mountain 
Fuel  Co.  V.  KoTaics.  144  P.  863. 

1 207  (CaLApp.)  Where  the  allegation  of  non- 
payment in  a  suit  on  a  note  is  in  the  form  of  a 
conclusion,  or  Is  such  that  nonpayment  is  im- 
plied, the  attack  must  be  by  special  demurrer 
pointing  out  the  defect,  and  a  gmeral  demur- 
rer is  inBuffident.--Poetber  t.  Lowry,  144  P. 
981. 

TI.  AMENDED  AND  ■UPPI.ElCENTAI. 
PLEADINGS  AND  BEPIiEADXB. 

1 236  (Cal.)  In  action  on  note  by  married  wo- 
man, refusal  to  permit  defendant  to  amend  at 
trial  by  pleading  a  nonjoinder  of  husband  held 
not  an  abuse  of  discretion,  where  the  evidence 
showed  that  the  note  was  not  community  prop- 
erty.-Callen  v.  Bisbee,  144  P.  968. 

§  236  (Colo.)  The  allowance  of  amendments  to 
pleadings  rests  largely  in  the  discretion  of  the 
trial  court.— Kingsbury  v.  Vreeland,  144  P.  887. 

S  236  (Or.)  Denial  of  leave  to  amend  com- 
plaint during  trial  held  within  discretion  of 
court,  under  L.  O.  L.  102.-~Sharkey  v.  Port- 
land Gas  &  Coke  Co.,  144  P.  1152. 

S  246  (Cal.)  Plaintiff,  by  merely  fillip  a  com- 
plaint claiming  less  than  his  due,  does  not  irrev- 
ocably surrender  or  release  the  balance,  the 
complaint  being  amendable  or  the  relief  ex- 
tendable by  answer  so  far  as  consistent  with  the 
case  made  by  the  complaint  and  embraced  with- 
in the  issue,  as  provided  by  Code  Civ.  Proc.  fi 
tiSO.— Cassinella  v.  Allen,  144  P.  746. 

11248  (Okl.)  An  amendment  to  a  petition  by 
inserting  an  allegation  affecting  plaintiff's  eligi- 
bility to  hold  the  office  held  properly  allowed, 
where  it  was  in  furtherance  of  justice,  and  did 
not  substantially  change  plaintiff's  claim.— Lewis 
T.  Bandy,  144  P.  624. 

{269  (Colo.)  An  amended  replication  in  an 
action  for  the  price  of  an  aatomolnle  AeM  not 


XX,  MOTIONS. 

S  343  (Colo.)  A  motion  for  Judgment  on  the 
pleadings  does  not  take  the  place  of  a  general 
demuner  and  cannot  be  sustained  where  a 
defect  complained  of  in  a  pleading  may  be  cured 
^amendment.p-Singsbary  t.  Vredand,  144  P. 

1345  (N.]kL)  Where  plalntirs  right  of  ac- 
tion depends  on  a  condition  precedent,  and  be 
fails  to  allege  its  fulfillment  or  an  excuse  for 
its  nonfulSIunent,  judgment  may  be  rendered 
against  him  on  the  pleadings. — McCoy  v.  Tor- 
rance County  Savings  Bank,  144  P.  2S3. 

1356  (Or.)  Tinder  L.  O.  L.  fj  101,  102.  pro- 
viding that  the  court  may,  in  discretion,  al- 
low a  party  to  amend  on  audi  tenns  as  are  prop- 
er, the  trial  court  naj  atrike  oat  an  amended 
answer  filed  .without  leiiTe.— West  Y.  lieDonald, 

144  P.  dsn. 

Xn.  I8S1TES.  PBOOF,  AND  TABIANOE. 

§384  (Or.)  Where  a  pretended  counterclaim 
was  defectively  pleaded,  evidence  oonoeming  it 
was  properiar  exdnded.— Hammer  t.  Campbell 
Aut(«iatic  ^ety  Gaa  Bnmer  Co.,  144  P.  WO. 

Xm.  DEFECTS  AND  OBJECTIONS, 
WAIVEB.  AND  AIDEB  BT  VEB- 
DIOT  OB  JUDGMENT. 

S  404  (Okl.)  Any  error  in  the  court's  rolings 

on  the  pleadings  was  waived,  where  the  parties 
subsequently  submitted  the  cause  on  an  agreed 
statement  of  facts.— Enid  City  By.  Co.  v.  City 
of  Enid,  144  P.  617. 

{406  (Or J  An  averment  in  the  complaint, 
that  plaintiff  became  a  passenger  on  defendant's 
boat,  and  defendant,  as  a  consideration  of  plain- 
tiffs becoming  a  passenger,  agreed  to  transport 
her  baggage,  etc.,  when  not  attacked  by  de- 
murrer, cannot,  after  findlnn  for  plaintiff,  be 
questioned  on  the  ground  that  It  was  a  mere 
conclusion  of  law.— Olark  North  Pacific  S.  S. 
Co.,  144  P.  472. 

PLEDGES. 

See  Judgment,  {  256. 

144  (Wash.)  Where  diamonds  belonging  to 
plaintiff  were  pledged  for  a  loan  to  a  corpora- 
tion and  redeemed  by  its  trustee,  who  after- 
wards became  its  receiver,  the  Hen  was  de- 
stroyed, and  plaintiff  was  entitled  to  recover  the 
diamonds  from  the  receiver  without  paying  the 
amount  for  which  tiiey  had  been  pledged. — 
Hyde  T.  Clansin,  144  F.  SO. 


POLICY. 


See  Inanrance. 


POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION.  . 

See  Adverse  Possession;   Forcible  Entry  and 
Detainer,  |  24;  Quieting  Title,  |  23. 

POWERS. 

See  C3iattd  Mortgages,  I  262. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
logs,  see  the  various  specific  topics. 

PREFERENCES. 

See  Bankimptcy,  SS  159*        ^anka  and  Bank- 
ing I  1S6. 
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PREJUDICE. 

See  JndgM,  |  49. 

PREMIUMS. 

See  Inauraiiea,  9  SBJ, 

PRESCRIPTION. 

See  Advene  Possesaloii;  Lfanitation  of  Actions. 

PRESERVES. 

See  Oanwk  H  8)i»  4. 

PRESUMPTIONS. 

See  Appeal  and  BrroTf  H  8Q1-489;  XMdance, 
183. 

PRINCIPAL  AND  ACCESSORY. 

See  Oriminal  Law,  |  69. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Olient;  Broken;  BnUdlnK 
and  Ijoan  AssociationB,  I  46;  Insarance,  | 
84;  Jadnnent,  I  17:  Municipal  Gorpora- 
tiOQs,  tt214,  218,  858. 

X.  THE  BEX.ATXOH. 
(A)  Creation  luid  BslstoBoe* 

1 21  (ColcApp.)  In  action  for  false  repre- 
Bentations  on  sale  of  lend  owned  by  d^endant, 
in  whose  name  the  contract  of  sale  was  not 
made,  testimony  of  the  person  negodatlog  the 
sale  held  competent  to  establish  that  he  was 
acting  as  defendant's  agent.— /Tempel  t.  Idler, 
144  F.  324. 

%  22  (Colo^pp.)  In  action  for  false  represen- 
tationSt  on  sale  of  land  negotiated  by  B.,  B.'s 
declaration  out  of  court  that  defendant  owned 
the  land  held  not  competent  evidence  to  prove 
that  be  was  defendant's  agent. — Ritter  v.  Idler, 
144  P.  823. 

1 24  (Colo.App.)  In  action  for  false  represen- 
tations in  sale  of  land,  eridenee  that  defendant 
held  the  record  title  and  executed  the  deed  KM 
not  sufficient  evidence  that  the  person  negoti- 
ating the  sale  was  his  agent,  to  make  a  question 
for  the  jury ;  the  contract  not  having  been  ex- 
ecuted in  his  namer-Bitter  v.  Idler,  144  P.  323. 

n.  anTTTTAi.  bights,  dttties,  ahd 

UABII.ITI£S. 
(A)  Bxecntlon  at  Acenoy. 

Ji  69  (Or.)  The  acts  of  an  agent  in  dealing 
th  the  subject-matter  of  his  agency  may  be 
set  aside  on  slight  gronnda.— Burton  T.  Uthic 
Mfg.  Co.,  144  P.  1149. 

m.  BIGHTS  AND  LIABILITXES  AS  TO 
THIBD  PEBSONS. 

(A)  Powera  of  Asent. 

8  92  (Wash.)  The  rule  that  when  a  creditor 
has  accepted  the  obligation  of  an  agent  he 
cannot  pursue  the  pnndpal  does  not  apply, 
where  no  credit  was  given  to  the  agent,  whoee 
name  was  used  by  the  principal  to  represent  its 
own  contract  and  assume  its  own  liability. — 
Dexter  Horton  Nat.  Bank  v.  Seattle  Homeseek- 
ers  Co.,  144  P.  691. 

894  (Or.)  A  special  agent,  like  a  .general 
agent,  has  by  implication  all  powen  necessary 
for  or  inddeut  to  the  proper  execution  of  his 
duties.— United  States  Nat.  Bank  y.  Hernm, 
144  P.  661. 

8  99  (Or^  In  power  of  attorney  to  an 
agent,  no  authority  can  be  conslderea  given  ez> 
cept  such  as  ii  actually  necessary  to  execote 
tbe  powers  conferred.— United  States  Nat  Bank 
T.  Herron.  144  P.  661. 


8  109  (Or.)  Where  a  power  of  attorney  au- 
thorised the  principal's  agent  to  execute  a  de- 
scribed note  and  deed  of  trust  to  secure  it,  but 
made  no  attempt  to  confer  general  powers  to  do 
such  acts,  it  is  a  spedal  power.— United  Sta^ 
Nat  Badk  r.  Herron.  144  P.  661. 

Where  a  power  of  attorney  authorised  the 
execution  of  a  note  for  $0,000  payable  on  or  be- 
fore one  year  after  date  with  interest  at  6  per 
cent,  per  annum,  the  agent  is  not  authorized  to 
execute  two  notes  apiouuting  to  $6,000  with  In- 
terest payable  semiannually  and  containing  a 
provision  that  on  default  the  notes  should  be- 
come immediately  doe. — Id. 

8  i  19  (Kan.)  Where,  in  sn  Indorsee's  action 
on  a  note  indorsed  by  the  payee's  agent,  there 
was  a  verified  denial  of  auaority  to  make  such 
indorsement,  the  harden  was  tm  plaintiff  to 

?rove  tbe  authority.— First  Nat  Bank  of  Hays 
rity  T.  Robinson,  144  P.  1019. 

(O)  UaanthorlMj  mmA  Wroncfnl  Acts. 

8  147  (Or.)  The  authority  of  a  special  agent 
must  be  strictly  pursued,  and  those  who  deal 
with  him  must  at  their  peril  determine  the  ex* 
tent  of  hla  authoritr.— United  States  Nat  Bank 
v.  Herron,  144  P.  061. 

(D)  RatlflMtlOB. 

8  1 64  (Kan.)  One  may  become  another's  agent 
by  acting  as  such  with  the  other's  knowledge, 
where  the  other  ratifies  the  ageney^—Chilbertson 
V.  Sheridan,  144  P.  268. 

8  173  (Or.)  Where  ratification  of  the  unau- 
thorised acts  of  an  a^nt  was  claimed  by  the 
principal's  appropriation  of  the  fruits  of  the 
agency,  the  party  asserting  ratification  has  the 
burden  of  estabUshiiw  the  prlncirars  acceptance. 
-United  States  Nat.  Bank  t.  Perron,  144  P. 
661. 

PRINCIPAL  AND  SURETY, 

See  Abetemeat  and  Revival,  f  12:  Bail ;  Bills 
and  Notes,  |  256;  Costs.  8  142;  Guaranty ; 
Insurance,  88  882,  377;  Municipal  Corpon- 
tions,  8  347;  Subrogation,  8  8. 

m.  DiaCHABGE  OF  SUBEfTT. 

1112  (Wash.)  The  right  of  a  bank  loaning 
money  to  a  city  contractor  giving  a  bond  con- 
ditioned on  his  payment  of  debts  incurred  in 
the  work  to  recover  on  the  bond  is  not  impaired 
by  an  assignment  by  the  contractor  to  the  bank 
of  money  due  from  the  city  under  the  contract, 
where  tbe  assignment  was  made  only  as  securi- 
^.-^uget  Sound  State  Bank  v.  Gallucci,  144 

8  1 13  (Wash.)  Where  a  dty  contractor  bor- 
rowing money  from  a  bank  to  enable  it  to  per- 
form Its  contract  paid  money  to  tbe  bank  with- 
out directli^  its  application,  the  bank  could 
apply  it  on  any  part  of  tbe  contractor's  in- 
debtedness not  apctircd  br  the  bond  required  by 
Rem.  &  Bal.  Code,  8  1159.— Puget  Sound  State 
Bank  v.  Gallucci,  144  P.  698. 

8  125  (Okl.)  Mere  delay  in  the  payment  of  a 
note  will  not  discharge  tbe  snreties  thereon,  in 
the  absence  of  any  agreement  between  the  payee 
and  the  principal  debtor  for  such  delay.— Cook 
V.  Sorrells.  144  P.  347. 

PRIVATE  ROADS. 

See  Easemente;   Eminent  Domain,  H  19,  66, 

PRIVILEGE. 

See  Constitutional  Law.  8  SOS. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  88  188-219. 

PROBABLE  CAUSE. 

See  Uallcfous  Prosecution,  {18. 
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PROBATE. 

See  Wills.  SS  230-360. 

PROBATE  COURTS. 

See  Ooarfs,  f  200^. 

PROCEEDS. 

See  Inenrance,  H  CS2-688. 

PROCESS. 

Bee  Appeal  and  Error,  il§  425,  427;  Appear- 
ance; Associatioas,  §  20;  Dismissal  and  Non- 
suit, i  81;  Judgment,  §§  17,  142;  Justices  of 
the  Peace,  S  S7;  Mandamus;  Prohibition; 
Searcbes  and  Seizures;  Venue,  {  26 ;  Waters 
and  Water  Courses,  f  152. 

n.  SERVICE. 
(C)  PaMtcatlon  or  Otlier  Ifotlce. 

S  96  (Or.)  An  affidavit  upon  which  service  b; 

? publication  is  based  must  Btate  the  probative 
acts,  and  not  merely  the  conclusion  that  defend- 
ant cannot  be  found  within  the  state,  or  that 
his  residence  cannot  be  ascertained  br  the  exer- 
cise of  reasonable  dilisence.— Felta  t.  Bc^er,  144 
P.  420. 

1 108  (Or.)  Under  L.  O.  L.  »  06.  67,  where 
amdavit  for  service  by  publication  showed  that 
defendants'  residence  could  not  be  ascertained  by 
reasonable  diligence,  and  that  they  had  never 
maintained  a  residence  within  the  state,  publi- 
cation of  the  summons  held  to  give  the  court 
jarisdictioD,  without  mailing  a  copy  of  the  sum- 
mons and  complaint  to  defendants.— Felts  t, 
Boyer,  144  P.  420. 

PROHIBITION. 

I.  NATURE  AMD  OROVKDS. 

1 10  (CaLApp.)  The  improper  reception  and 
use  of  evidence  by  the  court  in  determining  a 
special  proceeding  in  which  its  decision  is  final 
is  in  excess  of  its  jurisdiction,  so  as  to  warrant 
prohibition,— Miller  t.  Superior  Court  of  Kern 
County,  144  P.  07a 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 


PROPERTY. 


See  Adverse  PossesBion;   Animals,  t  2; 
tates. 

fi  9  (Or.)  Under  L.  O.  L.  {  799,  subd.  33,  where 
it  was  admitted  that  the  title  to  property  was  in 
a  person  Nov.  9, 1908,  it  will  be  presumed  in  the 
absence  of  evidence  to  the  contrary  that  the  ti- 
tle continued  so  on  Nov.  iS,  1009.— Templeton 
V.  Bockler.  144  P.  405. 

Under  L.  O.  L.  5  793,  a  presumption  of  con- 
tinuance of  title  in  favor  of  complainant  held 
to  decide  the  case  in  his  favor  where  the  evi- 
dence was  equally  balanced.— Id. 

PROSTITUTION. 

See  Disorderly  House. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Lav,  K  741-768. 

PUBLIC  DEBT. 

See    Municipal    Corporations,   f|_  SES-IOOO; 
Schools  and  School  Districts,  1  07. 

PUBLIC  IMPROVEMENTS. 

Sec  Municipal  Corporations,  ft  272-SlJ. 


PUBLIC  UNDS. 

See  Limitation  of  Actions,  i  39;  Mines  and 
Minerals;  States,  i  191;  Taxation,  H  6i  181. 
610, 631. 

n.  SUHVIig  AWPPPIPOgAlOglAllPS 

OF  UHXTEU  STATES. 
(B>  BntvlM,  S&lea,  and  PosacMorr  Rlchts. 

i  32  (Idaho)  Under  Act  Aug.  9,  1912,  c.  278, 
37  Stat.  265  (U.  S.  Comp.  St.  1913,  |  4728),  a 
person  so  far  complying  with  the  Reclamation 
Act  as  to  residence  and  cultivation  for  more 
than  five  years  as  to  give  him  a  property  right 
can  complete  bis  title  by  malting  final  proof  and 
paying  the  deferred  payments  and  fees.— Cheney 
V.  Minidoka  County,  144  P.  343. 

The  "possessory  right"  referred  to  in  Rev, 
Codes,  {  4554  et  seq.,  relating  to  possessory  ac- 
tions for  public  lands,  is  a  squatter's  right  on 
public  lands,  and  distinct  from  the  ri^t  acquire 
ed  by  entry  of  puUlc  lands  under  tne  federal 
laws.— Id. 

Public  land  ceases  to  be  such  after  it  has  been 
surveyed  and  filed  on  by  a  qualified  entryman. 
— Id. 

S35  (Idaho)  Under  the  federal  Reclamation 
Law,  where  proof  of  residence  and  cultivation 
of  a  homestead  entryman  on  laud  within  a 
reclamation  project  has  been  accepted,  the  patent 
will  be  issued  without  further  resideDce,  on  proof 
that  at  least  one-half  of  the  irrigable  land  has 
been  reclaimed  and  tbat  the  requisite  charges 
have  been  paid.— Cheney  v.  Minidoka  County* 
144  P.  343. 

<H)  Grants  In  A14  of  Hallroada. 

i  75  (ColaApp.)  Act  Cong.  July  26.  1866,  1- 
9,  and  Amendment  of  July  9,  1870,  j  17.  art 
a  recognition  of  water  rights  under  local  cus- 
toms and  laws,  and  the  lands  granted  by  the 
"Pacific  Railroad  Acts"  of  July  1.  1862.  July 
2.  1864,  July  3,  1866,  and  March  3,  1869,  con- 
tinue subject  to  the  rights  and  easements  given 
by  such  customs  and  laws,  including  the  right 
of  way  for  an  Irriiration  reservoir.— Edwards- 
V.  Roberts,  144  P.  856. 

(J)  Fntenta. 

S 1 10  (Idaho)  Where  a  qualified  entryman 
on  public  land  complies  with  the  law  and  makes 
fintd  proof  and  payments,  he  is  entitled  to  a  pat- 
ent—Cheney  V.  Minidoka  County,  144  P.  343. 

SI  14  (Okl.)  The  issuance  of  a  patent  convey- 
ing land  to  plaintiff  held  not  to  entitle  her  to- 
sue  for  damages  from  injuries  caused  to  the 
land,  prior  to  her  acquisition  of  title,  through 
the  construction  of  a  railroad  embankment  un- 
der authority  of  Act  Cong.  March  30,  1896.— 
St.  Louis  &  S.  F.  R.  Co.  v.  Stephenson,  144  P. 
387. 

S  114  (Or.)  A  "patent"  Is  an  instrument  by 
which  the  United  States  conveys,  to  persons  en- 
titled thereto,  the  legal  fee-simple  title  to  puUfc- 
lands.— McCarty  v.  Helbling,  144  P.  499. 

PUBLIC  POLICY. 

See  Contracts,  U  116,  126. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Eminent  Domain,  |  47;  Gas.  |- 
17;  Boilronds;  Street  Railroads;  Telegrapbs- 
and  Telephones. 

PUBLIC  USE. 

See  Dedication ;   £kninent  Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Course^  H  1S2-243. 
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PUNISHMENT. 

See  Rape.  |  64. 

QUESTIONS  OF  LAW  AND  FACT. 

See  CrimiDal  liaw,  H  741-768;  Trial,  ||  1S6- 

139. 

QUIETING  TITLE. 

See  HuebRDd  and  Wife,  f  133 ;  lofaDte,  }  24. 
1,  RIGHT  OF  AOTIOK  AMD  DEFENSES. 

S  10  (Cal.)  Action  to  have  it  adjud^  that 
land  waa  held  pummnt  to  agreement  between 

£laintiff  and  R.  for  a  division  of  the  profits  on 
ind  parchased  by  plaintiff  with  R.'a  mooey,  held 
not  one  to  quiet  title  within  the  rule  that  snch 
action  ma;  not  be  maintained  by  the  holder 
of  an  equitable  interest  against  the 'holder  of 
the  legal  title.— Donohoe  t.  Rogers,  144  P.  958. 

1 23  (Kan.)  PoasesBlon  by  plaintiff  is  a  mate- 
rial issue  in  a  statutoir  action  to  quiet  title.— 
Pierce  t.  Sbelton.  144  P.  219. 

n.  PBOOEESIKOS  AND  BELIEF. 

§34  (Okl.)  Petition  to  determine  adverse 
claims  to  land  held  to  state  a  cause  of  action 
under  Comn.  Laws  1909,  i  6121.— Avery  t. 
Hays,  144  V.  624. 

S  44  (Idaho)  In  an  action  to  quiet  title,  judg- 
ment quieting  title  as  to  a  part  of  the  land  in 
plaintiif  and  part  in  defendant  held  sustained 
by  the  evidence.— Kennedy  v.  Tuttle,  144  P.  336. 

{44  (Kan.)  Evidence  in  an  action  to  quiet 
title  held  to  nhow  a  sufBclent  possession  in 

Jlaintiff  as  against  the  claims  of  defendant— 
'ierce  v.  Sbelton,  144  P.  219. 
S  47  (Okl.)  A  suit  to  quiet  title  should  be  dia- 
miBsed,  where  the  uncont  rover  ted  evidence 
shows  that  plaintiff  had  conveyed  all  his  in- 
terest in  the  land  to  a  third  party  prior  to  suit 
brought— Schock  v.  Fish,  144  P.  684. 

QUORUM. 

See  Oorporationa,  1  296. 

QUO  WARRANTO. 

See  Courts,  i  206. 

II.  JURISDICTION,  PROOEEDINOS, 
AND  BELIEF. 

S  52  (Or.)  A  d«nurrer  to  the  petition  or 
complaint  in  quo  warranto  admits  the  all^a- 
tions  pioperly  pleaded.— State  t.  Harria,  144  P. 

109. 

RAILROADS. 

See  Appeal  and  Error.  S  171;  Conrts,  8  91; 
Electricity,  S  16;  Eminent  Domain,  Jt  96, 
99;  Judgment,  fl  17.  239;  Master  and  Serv- 
ant; Municipal  CorporatitmB,  {  1000;  Street 
Railroads;  Taxation,  |  4S0. 

VT.  OONBTRVOTION.  MAINTENANCE. 
AND  EQUIPMENT. 

S  1 1 3  (Okl.)  The  loss  of  rental  value  of  land 
from  the  construction  of  a  railroad  embankment 
Is  not  an  injury  for  which  damages  may  be 
recovered  where  such  loss  is  part  of  the  perma- 
nent injury  to  the  land  itself. — St.  Louis  &  S. 
F.  R.  Co.  T.  Stephmaon,  144  F.  387. 

Vm.  INDEBTEDNESS,  SBCURITIES, 
UEHS.  AND  MO&TOAOES. 
(A)  Nature  Md  BxtMt  of  Mublllttaa. 

g  171  (Kan.)  The  lien  of  a  mortgage  on  tiie 
right  of  way  of  a  railroad  company  before  con- 
demnation proceedings  held  subject  to  a  land- 
owner's lien  under  a  judgment  rendert^  for  him 
in  such  proceedings.— Commouwealtli  Trust  Co. 
T.  Scott  City  Northen  R.  Co.,  144  P.  210. 


That  a  landowner  in  whose  favor  a  judgment 
had  been  rraidered  for  land  condemned  for  a 
right  of  way  held  the  land  under  a  contract  to 
purchase,  the  legal  title  beinff  in  the  vendor,  did 
not  prevent  the  judgment  from  being  prim  to 
a  mortgage  on  the  railroad  property.;~Ia. 

X.  OPEBATION. 
(F)  Aoctdents  at  CroBslnffB. 

S  324  (Wash.)  In  an  sctlon  for  death  at  a 
railroad  crossing,  decedent  held  negligent.— 
Cole  V.  Northern  Pac.  Ry.  Co.,  144  P.  34. 

i  328  (Kan.)  A  traveler  in  approaching  a 
track  should  look  and  listen,  and  if  sight  and 
hearing  are  obstructed,  should  stop  the  better 
to  do  so.— Adams  v.  Atchison.  T.  ft  S.  F.  Ry. 
Co.,  144  P.  099. 

(6)  Injvvlea  '  to    Pcraou   oa   or  near 
Traeka. 

1 370  (Or.)  In  the  absence  of  law,  rule,  or 
custom.  It  is  not  the  duty  of  a  railroad  to  ring 
the  bell  or  blow  a  whistle  in  a  rural  locality, 
not  near  a  crossing  or  a  sharp  curve.— Martini 
V.  Oregon-Washington  R.  &  Nav.  Co..  144  P. 
104. 

g372  (Or.)  Evidence  that  a  train  was  run 
20  miles  an  hour  in  a  rural  district,  not  near  a 
crossing  or  sharp  curve,  is  insufficient  to  show 
negligence.— Martini  v.  Oregon-Washington  R, 
&  Nav.  Co.,  144  P.  104. 

{381  (Or.)  A  track  walker  on  a  railroad  as- 
sumes the  risk  of  dangers  ordinarily  incident  to 
the  work.— Martini  v.  Oregon-Washington  B.  & 
Nav.  Co..  144  P.  104. 

J 381  (Wash.)  A  person  about  to  cross  a 
Iroad  track  must  make  a  reasonable  use  of 
bia  senses  to  gnard  hi*  aaiMy  and  prevent  in- 
inry,  and  a  failure  to  do  so  precludes  a  recov- 
ery for  injuries.— Skaala  v.  Twin  Falls  Logging 
Ca,  144  P.  897. 

1 383  (Or.)  Person  who  crossed  railroad  track 
after  freight  train  had  passed,  walked  for  some 
distance  parallel  with  the  track,  and  then  with- 
out looking  back  stepped  on  the  track  in  front 
of  a  work  train,  which  he  could  have  seen  had 
be  lo<Aed,  held  guilty  of  contributory  negli- 
gence.—Ltnig  v.  Fadfic  By.  ft  Navigauon  Co., 
144  P.  462. 

1 395  (Or.)  Under  Ij.  O.  L.  %  725,  where  the 
negligence  alleged  was  a  dangerous  speed  of 
train  and  failure  to  give  warning,  evidence  of 
failure  to  keep  a  lookout,  to  see  nlalntUf,  or  to 
stop  the  train  waa  irrelevant. — Mattini  v.  Ore- 
gon-Washington R.  &  Nav.  Co.,  144  P.  104. 

S  396  (Or.)  In  an  action  for  Injuries  to  a 
track  walker,  the  burden  of  proof  is  on  plain- 
tiff to  make  out  a  prima  facie  case  of  negli- 
gence of  the  defendant.— Martini  v.  Oregon- 
Washington  K.  &  Nav.  Co.,  144  P.  104. 

g  398  (Wash.)  In  action  for  injuries  while 
crossing  right  of  way,  verdict  In  plaintiff's  fa- 
vor heUi  unwarranted,  where  his  own  evidence 
showed  tlM  taking  of  no  precautions  for  his  safe- 
ty.—Skaala  V.  Twin  FaUa  Ii(«glng  Co.,  144  F. 
897. 

(H)  lalirirlo 


Traelu. 

g4ll  (Okl.)  Where  stock  goea  upon  a  railroad 
right  of  way  and  is  injnred  by  the  defendant's 
failure  to  maintain  a  fence  as  required  by  Rev. 
Laws  1910,  g^  1435,  1438,  it  is  liable  regardless 
of  whether  it  was  otherwise  negligent. — Chi- 
cago, R.  I.  &  F.  By.  Co.  V.  Weatfaeimer  ft 
Danbe,  144  P.  866. 

g4l9  (Okl.)  Where  a  railroad  company  fails 
to  discharge  its  negative  duty  to  use  ordiuary 
care  to  avoid  injury  to  stock  on  the  right  of 
way,  after  their  presence  is  discovered,  it  is 
liable  for  injury  resulting  tberefrom.— Chicago, 
R.  I.  &  P.  Ry.  Co.  V.  Westbeimer  &  Daube,  144 
P.  35G. 
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tbe  raUroad  compaDy'a  negligeoce. — ^La,  Salle  v. 
Oentral  B.  R.  of  Oregon.  144  P.  414. 

{  459  (Or.)  Tbat  a  railroad  company  may  re- 
lieve itself,  on  the  ground  of  contributory  neg- 
ligence, of  liability  for  fire  Bet  by  a  locomotive, 
It  must  abow  the  fire  would  not  have  occurred 
If  the  owner  of  the  property  bad  taken  inch  pre- 
cautions  as  experience  taught  him  to  be  neces- 
sary.—Hartford  Fire  Ins.  Co.  v.  Central  B.  R. 
of  Oregon,  144  P.  417. 

1479  (Or.)  Tbat  the  locomotive  alleged  to 
have  set  a  fire  at  a  certain  time  is  not  shown 
to  have  bad  the  number  alleged  In  the  com- 

Elaint  does  not   prevent   recovery. — Hartford 
'ire  Ins.  Ck>.  v.  Central  R.  B.  of  Oregon.  144 
P.  417. 

1 481  (Or.)  In  an  action  for  fire  set  by  de- 
fendant's locomotive,  evidence  of  the  finding  of 
dead  coals  along  the  railroad  track  in  the 
n^hborbood  of  tbe  fire  held  admlsrible.— La 
aA  V.  Central  B.  B.  of  Oregon,  144  P.  414. 

Evidence  of  other  fires  at  about  the  time  of 
tbe  fire  in  question  is  admissible  to  show  the 
want  of  reasonable  care. — Id. 

f48l  (Or.)  Evidence  of  other  fires  seasonably 
Lowing  in  the  wake  of  an  engine  from  whose 
stack  sparks  were  being  emitted  is  admissible 
in  an  action  for  a  fire  set  by  the  enginer— Hart- 
ford Fire  Ins.  Co.  t.  Central  R.  B.  of  Oregon, 
144  P.  417. 

1 484  (Or.)  Bvidence,  in  an  action  for  fire 
communicated  to  plaintiff's  property  from  one 
set  by  defendant's  locwiotive,  held  to  make  a 
question  for  tiie  jury  whether  the  owner  of  prop- 
erty was  guilty  m  contrlbotorj  nedigence.— 
Hartford  Fire  Ins.  Go.  T.  Central  10.  B.  of 
Oreaon,  144  P.  417. 

Wbetner  the  ne^igence  of  defendant,  whereby 
sparks  set  fire  to  a  dryer,  which  was  com- 
municated through  the  air  to  plaintiff's  barn  a 
gnarter  of  a  mile  away,  was  the  prozimBte  cause 
of  tbe  burning  of  the  bam,  held  a  question  for 
the  jury.— Id. 

RAPE. 

See  Criminal  Law.  U  866.  869,  421,  429,  755^, 
828,  829;  Indictment  and  Information,  fi 
^  190;  WItneasea.  H3S7,&i4. 

L  OlTBiraES  A3TP  BBBPOHSIBIUTT 

1 7  (NJf.)  Penetration,  however  Blight,  ia  suf- 
ficient to  constitute  rape.— State  t.  Ellison,  144 

P.  10. 

S  7  (Wash.)  Under  the  direct  provisiona  of 
Rem.  &  Bal.  Code,  |  2437.  any  penetration  is 
sufficient  for  tbe  consummation  u  rape.— State 
T.  Gay,  144  P.  711. 

{  13  (N.M.)  In  statutory  rape,  where  the  of- 
fense consists  in  having  sexual  Intercourse  with 
a  female  under  statutory  age,  the  offense  may 
be  either  with  or  without  the  female's  consent 
—State  T.  Ellison,  144  P.  10. 

S  15  (ECan.)  "Attempt  to  rape"  and  "assault 
with  intent  to  rape"  are  distinct  offenses.- Ex 
parte  Stahlnaker,  144  P.  832. 

S  16  (Kan.)  "Attempt  to  rape"  and  "assault 
with  intent  to  rape"  are  distinct  offenses.- Ez 
parte  Stahlnaker.  144  P.  832. 

II.  PBOSEOUnOX  AMD  PUmSHlCEKT. 

(A)  Imdtetasrat  I«toim««loB. 

1 35  (GaLApp.)  Under  an  information  charg- 
ing rape  on  or  about  a  specified  date,  evidence 
that  the  crhne  was  committed  on  another  day 
was  admissible.— People  v.  Horn,  144  P.  641. 

(B)  BhrlAenee. 

{36  (N.M.)  Failure  to  make  outcry  raises  no 
presumpUon  that  no  rape  waa  committed,  bat 


{38  (Kan.)  Evidence  tbat  defendant's  daugh- 
ter had  once  accused  bim  of  taking  improper 
Utierties,  and  he  had  struck  her,  held  Inadmis- 
sible.—State  v.  Marsee,  144  P.  833. 

S40  (Wash.)  In  a  prosecution  for  statutoiT 
ra[>e,  evidence  tbat  the  proaecatriz  had  sexau 
intercourse  with  others  is  not  admissible. — State 
V.  Gay,  144  P.  711. 

{ 48  (CaLApp.)  Tbat  prosecutrix  in  a  case  of 
rape  made  complaint  of  tbe  assault  immediately 
after  it  took  place  ma^  be  shown  for  the  pur- 
pose only  of  corroborating  her  testimony. — Peo- 
ple V.  Horn,  144  P.  641. 

§48  (N.M.)  Recital  of  the  child  prosecutrix 
to  her  mother  and  others  within  10  minutes  aft- 
er commission  of  the  rape  held  voluntary  and 
admissible,  thourii  given  in  response  to  qnea- 
tions.— State  v.  Ellison.  144  P.  10. 

1 48  (Wash.)  In  a  prosecution  for  rape  upon 
a  female  under  the  age  of  consent,  evidence  of 
her  complaint  to  a  third  person  ox  the  aeti  d 
defendant  ia  admisaible.— State  t.  Gay,  144  P. 
711. 

Prosecutrix  may  testify  to  whom  she  made 
complaint  of  the  outrage.— Id. 

1 51  (Wash.)  Penetration  may  be  proven,  like 
any  other  fact,  by  direct  or  circumstantial  evi- 
dence.—State  V.  day,  144  P.  711. 

i  53  (Idaho)  Evidence  held  insufficient  to  sns- 
tain  a  conviction  of  assault  with  intent  to  rape. 
—State  V.  Johnson,  144  P.  784. 

{  54  (CaLApp.)  It  is  not  necessary  to  sustain 
a  verdict  of  guilty  of  rape  that  prosecutrix 
should  be  corroborated.— People  t.  Horn,  144  P. 
641. 

S  54  (Mont)  Under  Rev.  Codes,  {  7881.  one 
accused  of  statutory  rape  may  be  convicted  ou 
the  sole  evidence  of  the  prosecutrix. — State  v. 
Vlnn.  144  P.  773. 

I  54  (N.M.)  A  conviction  of  rape  may  be  had 
on  the  uncorrolrarated  testimony  of  a  girl  under 
10  years  of  age.— State  r.  ElUsoo.  144  P.  10. 

An  instruction  that  If  proaeeutriz  told  iur 
mother  and  others  of  the  assault  at  the  earliest 
opportunity  this  would  corrob(«ate  her  testi- 
mony was  not  erroneous.— Id. 

i  54  (Wash.)  Gorroboration  of  a  rape  may 
consist  of  circumstantial  evidence. — State 
Sefrit,  144  P.  720. 

(C)  Trial  Ud  Re^ew. 

{ 57  (Wash.)  Where  the  testimony  of  prose- 
cutrix tending  to  support  every  element  of  stat- 
utory rape  was  corroborated,  the  weight  and 
sufficiency  of  tbe  eiddenoe  was  for  tb»  jurj. — 
State  r.  Gay,  144  P.  711. 

1 99  (Idaho)  Refusal  of  an  instruction  on  the 
ingredients  of  the  crime  of  assault  with  intent 
to  rape  held  error,— State  v.  Johnson,  144  P. 
784. 

§59  (Kan.)  An  instruction  given  in  a  rape 
case  held  not  erroneous,  when  conttrued  with 
tbe  entire  charge,  as  allowing  tbe  jury  to  deter- 
mine on  what  acts  the  state  elected  to  rely. — 
State  V.  Marsee,  144  P.  833. 

Refusal  of  instruction  on  the  effect  of  cer- 
tain evidence  in  a  rape  case  ftelrf  not  error, 
where  the  bearing  of  such  evidence  waa  suffi- 
ciently apparent— Id. 

(D)  SeateBce  uA  Pamlshneat; 

S  64  (Kan.)  Where  accused  was  charged  with 
rape,  and  entered  a  plea  of  guilty  of  attempt  to 
commit  rape,  held,  that  he  was  properly  sen- 
tenced under  Crimes  Act,  §  283,  relating  to 
attempts  to  commit  crimes.— Ehc  parte  Stahl- 
naker, 144  P.  832. 

PuniBbment  for  an  attempt  to  commit  rape  ii 
governed  by  Crimes  Act,  i  283,  and  not  bg 
sections  38  and  41,  prescribing  the  pnnisbmoit 
for  an  assault  to  commit  t^;w."-Id. 
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RATE, 

Sm  Oarriert,  |  188. 

RATIFICATION. 

S«e  Brokers,  I  41;  CorpOTations,  |  808;  Prin' 
dpal  and  Ag«nt,  SS  164,  173. 

REAL  ACTIONS. 

San  BJectment;  Vordble  EJntry  aad  DetaiBer. 

RECALL 

See  Constitutional  Law,  g|  14,  80,  81:  Munldr 
pal  Corporationa,  |  169;  Officera,  |  70^. 

RECEIVERS. 

See  Appeal  and  Error,  i  127;  Banke  and  Bank- 
ing. |I77,  SO;  Oorporationi,  H_30e,  6S8,  SM. 
reO;  Election  of  Remedies,  I  7;  Beplerin,  | 

72, 


I.  HATUBB  AWP  QHOPWMI  OF 
0EIVEB8HIP. 

(A>  Hmtsrc  and  8ii.b)eeta  of  TL^m^Ar- 

i  I  (Mont)  Beceiversbip  la  an  extraordinary 
remedy,  never  to  be  allowed,  except  when  nec- 
esaary.— Prudential  Securities  Co.  v.  Three 
Forks,  H.  &  M.  V.  B.  Co.,  144  P.  158. 

RECEIVING  STOLEN  GOODS. 

1 1  (Idaho)  EUementa  of  the  offense  of  receiv- 
stolen  soods  stated.— State  t.  Janks,  144  P. 

S  9  (Idaho)  The  incriminating  inference  to  be 
drawn  from  the  poasesBEou  of  stolen  goods  la  a 
deduction  of  fact  for  the  jury.— State  v.  Janks, 
144  P.  779. 

An  inBtruction  that  the  possession  of  stolen 
property  immediately  after  the  theft  Is  aufficient 
to  warrant  a  conviction  held  erroneous.— Id. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Uw,  H  678-«87. 

RECORDS.. 

See  Appeal  and  Error,  M  60&-706;  Cancella- 


tioD  of  Instruments, 
Criminal  Law,  U  10 
183;  Indians,  H  13, 
27;  Judgment. TOSS. 


27:   Conrts,  S  206; 

1110;  Bridenoe,  I 
;  luaane  Fersonib  | 


REDEMPTION. 

See  Bzecntion,  |  302;  Taxation,  |  690. 

REFERENCE. 

m.  REPORT  AMD  TJJKDTKQB. 

I  100  (Okl.)  Evidence  before  a  referee  cannot 
be  reviewed  by  a  trial  court  unless  his  findings 
are  challenged  by  a  motion  for  new  trial.— 
Gpary  Milling  &  jSlerator  Co.  v.  Laae,  144  P. 

1029. 

REFRESHING  MEMORY. 

See  Witnesses,  %  25Q. 

REHEARING. 

See  Appeal  and  Error,  S9  831-886 ;  HalWU 
Corpus,  I  117;  New  TriaL 

RELEASE. 

See  Bills  and  Notes,  i  256;  Oarriers.  U  ISS, 
163;  Costs.  I  142;  Mecbanlca'  Liens,  f  236; 
Payment ;  Plead iDg,  S  246. 

X.  REQUISITEB  AMD  VALIDITY. 

I I  (Or.)  A  "release"  Is  a  relinquishment,  con- 
cessloD,  or  giving  up  of  a  right  to  the  person 


See  Cemeteries,  1  1^  Health,  |  T;  OfficMS,  I 
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against  whom  it  ml|dit  have  been  enforced/— 

Coopey  V.  Keady,  144  P.  09. 

J!  6  (Or.)  Under  Li  O.  L.  |  778,  a  release  is 
ectire  without  a  seal,  though  one  was  neces- 
sary at  common  law.— Coopey  t.  Keady,  144  P. 
00. 

n.  CONflTBUOnON  AND  OPERATION. 

8  25  (Or.)  The  rule  for  constructing  a  release 
ia  the  same  in  equity  as  it  ia  in  Law.— Coopey 
T.  Keady,  144  P.  09. 

S  30  (OrO  Under  L.  O.  L.  {«  715.  716,  a  re- 
lease by  a  broker  to  odier  broken  held  a  com- 

Slete  satttonent  of  claims  arising  prior  to  its 
ate  or  for  commiasiuis  on  a  aale  under  an  op- 
tion then  held  from  tin  priBCfpal.-^2oopey  t. 
Keady,  144  P.  99. 

Where  plahiCiff,  a  broker;  released  defendant 
brokers  nom  all  oUi^tions  prior  to  the  re- 
lease or  for  commissions  on  a  sale  under  an 
option  then  granted  by  the  principal,  he  could 
not  reoover  a  share  of  conmussions  from  the 
sale  <A  the  properlr  defendants  after  exi^ra:* 
tioB  of  Uie  opuon.— Id. 

1 30  (Or.)  A  valid  release  completely  extin- 
guishes all  claims  of  the  releasor  against  the 
releasee  that  are  covered  by  the  releasAr-CooiMV 
V.  Kesdy.  U4  P.  09. 

RELEVANCY. 

See  ETide&cc,  H  118-147. 

REMOVAL 

^  I  14;  Health, 

70;  SberUb  and  Constables, 

REMOVAL  OF  CAUSES. 

See  Venue,  H  62-84. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

See  Insorance,  |  368. 

REPEAL 

See  Constitutional  I«w,  |  24;   Statatss.  H 

158,  ISO. 

REPLEVIN. 

See  Justices  of  the  Peace,  |  ISO. 

K.  RIOHT  OF  AOTXOV  AIR)  DEFENSES. 

i  5  (Okl.)  Under  Ber.  Laws  1910.  {  4700.  re. 

{>lerin  will  lie  against  a  sberiflF  wrongfully  hcdd- 
Qg  under  execution  property  exempt  under  sec- 
tion 8842.— Taylor  v.  Smttii.  144  P.  1028^ 

m.  PBOOEEDINOS  FOB  TAXXNO  AND 
REDELIVERY  OF  PROPERTY. 

846  (OtL)  Since  property  taken  in  replevin 
is  in  custodia  legis,  a  sale  thereof  by  plaintilf, 
a  chattel  mortgagee,  pending  the  suit,  and  an 
application  nf  the  proceeds  to  the  mortgage 
debt,  is  invalid.— fidelity  Truat  Co.  t.  Pumroy, 
144  P.  1052. 

IT.  PLEADING  AND  BVIDENOB. 

{72  (CaLApp.)  In  an  action  for  the  recovery 
of  goods  pledged  to  defendant  evidence  held  to 
support  iiudiugs  that  plaintiff  delivered  them 
to  the  pledgor  and  agreed  to  transfer  the  title 
to  him,  and  that  the  pledgor  mipht  dispose  of 
the  property. — Hambrifibt  i  Walsh  Co.  v.  ProT- 
ident  Pledge  Corporation,  144  P.  071. 

{72  (Wssh.)  In  an  action  against  a  corpora- 
tinn's  receiver  to  recover  diamonds  alleged  to 
belong  to  plaintiff,  evidence  held  to  warrant  a 
finding  that  the  diamonds  were  plaintiff's  prop* 
erty,— Hyde  v.  Clausin.  144  P.  00. 


Vor  oases  In  Dee.  Dig.  *  Am.  DJg.  Key  No.  B«rl«  *  Indeiss 
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'VL  TBIAZi.  JUDGHEMT,  BM1H>BCIB- 
KElfX  OF  JUDOMBMT,  AMD 
REVIEW. 

8  93  (CaLApp.)  Id  an  action  of  claim  and  de- 
liver; oo  the  theory  of  defendant's  convereion 
of  certain  booka,  a  finding  that  defendant  was 
not  guilty  of  the  converBioD  charged  was  b  find- 
ing upon  the  paramount  issue,  which  in  itself 
disposed  of  the  case  upon  its  merits  and  sup- 

forted  an  ultimate  judgment  for  defendant.— 
ntemational  Text-Book  Co.  v.  Holmes,  144  P. 
146. 

In  claim  and  delirery  for  certain  books,  where 
there  was  a  finding  that  defendant  was  not 
gnilty,  supporting  a  judgment  for  defendant,  a 
finding  as  to  value  and  the  conclusion  of  law 
that  plaintiff  has  no  capacity  to  sue  in  the  state 
because  it  had  not  complied  with  Civ.  Code,  §S 
405,  408,  410,  held  immaterial.— Id. 

§  106  (Nev.)  Where  there  was  no  proof  that 
the  property  had  any  rental  value  or  that  plain- 
tiff nad  sustained  any  special  damage  because 
deprived  of  its  use,  a  judgment  for  him  should 
be  for  the  value  of  the  "property  with  interest 
from  the  date  of  its  wrongful  seizure  until  the 
date  of  the  judgment— DiUon  &  West  v.  Grutt, 
144  P.  741. 

S  M  7  (Nev.)  Plaintiff  who  obtains  a  judg- 
ment is  not  entitled  to  recover  attorney's  fees 
or  expenses  incidental  to  the  action  other  than 
the  coats  accrning  to  the  prevailing  party  in 
a^  action.— Dillon  &  Wert  v.  Orntt,  144  F. 

Tn.  UABXLITIE8  ON  BONIM  AND 
UNDERTAKINGS. 

f  fliB  (Okl.)  Where  judgment  is  rendered  for 
defendant  for  damages  and  &  return  of  the 
property,  bat  its  value  is  not  determined,  the 
defendant  may  sue  on  the  bond  given  under 
Comp.  Laws  IQOO.  8  6321.  tor  the  value  of  the 
property  taken.— Green  v.  Rehbine,  144  P.  182, 

8  133  (OkU  Petition  In  an  action  on  a  re- 
plevin bond  held  not  demurrable,  where  It  recit- 
ed the  proceedings,  the  filing  of  the  bond,  the 
judgment  for  defendant,  aod  plaintiff's  failure 
to  return  the  property.— Green  v.  Behbine,  144 
P.  182. 

REPLICATION. 

See  Pleading.  {  269. 

REPRESENTATIONS. 

See  Fraud. 

REQUESTS. 

See  Criminal  Law,  8S  824-829. 

RESCISSION. 

See  Saks,  1 126 ;  Tender  and  Purehaaer,  |  841. 

RESERVOIRS. 

See  Waters  and  Water  Courses.  H  242,  243. 

RES  GESTiC. 

See  Criminal  Law,  88  363,  865,  866^ 

RESIDENCE 

See  Costa,  H  142. 148. 

RES  IPSA  LOQUITUR. 

See  NegUgence,  8  119- 

RES  JUDICATA. 

See  Jndgnuait,  H  MO.  718,  968. 

RESULTING  TRUSTS. 

See  Trusts,  |  81. 


REVENUE. 


See  Taxation. 


See  Appeal  and  Error;  Certiorari;  Criminal 

jFTBic  


REVIEW. 

__  Bm 

La^,  ii  1024-1193. 

REVOCATION. 

See  Ittcensee,  fi  58. 

RIGHT  OF  WAY. 

See  Baaementi;  Ballroads,  {  171. 

RIOT, 

See  Sheriffs  and  Constables,  f  6. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Conrses,  If  36-44. 


RISKS. 

Master  ai 

ROADS. 


Assumption  o^  see  Master  and  Servant,  S|  210- 
236. 


See  Highways. 


ROBBERY. 

See  Criminal  Law  8  30^- 

8  23  (Wash.)  The  state,  in  a  prosecution  for 
robbery,  was  not  required  to  identify  property 
alleged  to  hare  been  taken  from  one  of  the  vie- 
tlms  beyond  a  reasonable  doubt,  to  justify  its 
Introduction  in  evidence.— State  r.  Conroy,  144 
P.  638.  ■ 

SALES. 

See  Building  and  Loan  Associations,  8  40; 
Carrierp.  8  59:  Constitutional  I^w.  H  208. 
296:  Food,  88  6,  21;  Intoxicating  Uquors; 
Limitation  of  Actions,  i  40;  Iteolevin.  8  46; 
Taxation,  {8  610,  631-686;  Teudor  and  Pqf- 
cbaaer. 

X.  fcEQUISITBg  _ AWP  VALIDITT  OF 
OOMTKAOT. 

8  38  (Colo.)  Where  defendant  sold  a  traction 
engine,  representing  it  to  be  like  an  engine 
which  had  won  numerous  prizes,  but  the  engine 
delivered  was  of  a  different  pattern,  the  pur- 
chaser may  rescind,  though  defendant  honestly 
believed  that  Us  representation  was  true.— 
Lathrop  T.  Bladdux,  144  P.  870. 

m.  MODIFIOATION  OR  BBSOZSSXOir 

OF  OORTRAOT. 
(01  R«M)lflsloB  bT  Bvyev. 

8  126  (Colo.)  While  a  party  must  rescind  « 
contract  of  sale  within  a  reasonable  time,  the 
ciuestlon  of  what  constitutes  a  reasonable  time 
is  for  the  court— Lathrop  t.  Maddux,  144  P. 
870. 

Delay  fn  rescinding  a  contract  for  the  pur- 
chase of  a  traction  engine,  induced  by  tiie  prom- 
ise of  the  seller  to  remedy  defects  and  bis  re- 
quest to  make  further  trials,  will  be  excused. 
-Id. 

TI.  WARBANTIES. 

§274  (Kan.)  A  dealer,  selling  food  for  im- 
mediate coQsamption,  impliedly  guarantees  that 
it  is  wholesome.— Parks  v.  O.  C.  Tost  Pie  Co., 
144  P.  202. 

VXL  BEKEDXGS  OF  8EIAG1L 

(B)  Actions  top  Price  or  Value. 

S  363  (Wash.)  In  a  suit  for  the  price  of  oil, 
held,  that  a  verdict  should  have  been  directed 
for  plaintiff  for  the  amount  of  its  claim.— 
Standard  Oil  Go.  t.  Paragon  Oil  Co.,  144  P. 
631. 
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H  icira  persoQ  aaa  ovvn  suDsiiiuiea  lor  wieao- 
ants  as  buyers  or  was  acting  as  tlieir  ages^ 
held,  that  an  instruction  that  if  the  contract 
with  defendautB  vaa  never  canceled,  and  defend- 
ants were  to  be  resjionsible  thereunder,  plain- 
tilfs  could  recover,  was  mialeading.— Stoat  r. 
Bolin,  144  P.  204. 

In  an  action  for  the  price  of  cattle,  held  er- 
ror to  instruct,  in  reply  to  a  question  by  the 
jury  whether  turning  the  cattle  over  at  a  fixed 
price  per  head  to  a  third  person  annulled  de- 
xendauts*  contract  to  take  them  bj  the  pound, 
that  a  rabBtantial  compliance  with  the  contract 
would  be  imfficient.— Id. 

VIII.  BBMBDDB8  OF  BVTEB. 

(O  Actlona  for  Breaoh  of  Contract. 

S  41 1  (Wyo.)  Where  a  petition  alleged  that  de- 
fendant sold,  received  pay  for,  and  agreed  to 
deliver  sugar  beets,  and  one-half  of  tnose  de- 
livered were  mangd-wuraels  of  half  value,  the 
petiti<m  was  8u£Bcieut  to  sustain  a  judgment 
for  plaintiff  for  the  difference  in  value.— Wam- 
hoff     Newcomer,  144  P.  778. 

IX.  CONDITIONAI.  SAI.ES. 

X4e2  (Wash.)  Under  Rem.  &  Bal.  €k>de,  8 
dfflO,  held  the  trade-name  of  the  vendor,  printed 
at  the  top  of  the  memorandum  of  conditicKial 
■ale,  was  insufficient  as  a  signature.— Jennings 
T.  Schwartz,  144  P.  39. 

^  469  (Nev.)  Under  a  conditional  sale  contract 
stipulating  tnat  the  chattels  shall  remain  the 
property  of  the  seller  until  I>aid  for,  title  does 
not  pass  to  the  buyer  obtaining  poBsessIon  but 
not  paying  the  price.— Dillon  &  Wert  v.  Grutt, 
144  P.  741. 

Where  a  contract  for  the  sale  of  machinery 
required  the  buyer  to  deposit  with  a  third  per- 
son bullion  until  the  price  was  paid,  and  the 
buyer  deposited  bullion  in  excess  of  the  price 
with  the  third  person  to  apply  on  other  claims, 
the  deposit  was  not  a  payment  of  the  price. — Id. 

1474  (Wash.)  Where  a  conditional  sale  con- 
tract was  not  properly  filed,  and  was  therefore 
Invalid  as  to  subsequent  creditors  in  good  faith, 
under  Rem.  &  Bal.  Code,  S  3670,  and  the  prop- 
erty of  the  buyer  was  sold  by  a  receiver  for 
the  benefit  of  creditors,  including  the  subse- 
quent creditora  In  good  faith,  the  purchaser  at 
the  sale  took  an  absolute  title,  free  from  any 
claim  of  the  conditional  seller. — North  Coast 
Dry  Kiln  Go.  v.  Montecoma  Inv.  Co.,  144  P.  68. 

S  475  (Nev.)  Where  a  seller  in  a  conditional 
sale  contract  reserving  title  until  the  price  was 
paid  assigned  the  contract,  the  assignee  succeed- 
ed to  the  rights  of  ownership  of  the  seller  until 
the  price  was  paid^Dillon  &  West  T.  Grutt, 
144  P.  741. 

(477  (Nev.)  Where  a  conditional  buyer  exe- 
cuted a  chattel  m(»rtgage  on  corporate  stock  to 
secure  the  price  doe  the  sdler's  assignee  and  for 
other  claims  due  the  assignee,  and  the  mortgage 
made  the  conditional  sale  contract  a  part  there- 
of, the  mortgage  reserved  title  in  the  assignee. 
—Dillon  &  West  v.  Grutt.  144  P.  741. 

S  483  (Nev.)  Where  a  conditional  buyer  of  ma- 
chinery executed  a  mortgage  to  secure  the  as- 
signee of  the  seller  for  the  price  and  other  debts, 
and  the  mortgage  recognized  that  the  condition- 
al snle  was  in  force  and  that  the  title  had  veated 
in  the  assignee,  he  conld  assert  his  title  without 
first  exhausting  the  morteage  security  as  against 
an  execution  creditor  of  the  buyer  levying  on 
the  machinery.— DUlon  &  West  t.  Grutt,  P. 
741. 

SATISFACTION. 

See  Accord  and  SatiAwtlon;  Pajment;  Re- 
lease. 


SCHOOLS  A 

See  Ejectment, 

H.  f 

(B)  Creation 

$22  (Or.)  L. 
Laws  Itill,  p. 
several  school  d 
is  not  contrary 
initiative  and  : 
tborizing  a  lar| 
ariea  over  a  m 
of  the  latter.— f 

The  Legislatu 
11.  i  2,  author 
tions  under  ga 
§  4194,  as  ame. 
viding  £or  the 
districts, — Id. 

§42  (Or.)  Un 
by  Laws  leil, 
district  bounda 
directing  them  I 
purpose  at  a  c 
out  being  in  th 
election.— State 

Under  L.  O. 
1911,  p.  78,  th« 
discretion  aftei 
the  board  of  di 
of  election,  and 
trict  boards  is 
presidents  and 
-Id. 

Under  L.  O.  : 
1911,  p.  7&  a  d! 
board  to  toe  s 
election  for  the 
district  Is  suffic 
the  giving  of  i 
mons^  witli  "n 

Under  1^.  O.  : 
19U,  p.  78,  pr 
creation  of  a 
giving  of  the  nc 
school  boards,  i 
of  the  election, 
ment  (or  the  s 
election  is  dire 

Under  L.  O.  I 
1911,  p.  78,  re 
tion  for  the  foi 
district  to  desii 
and  to  ask  for 
tion  to  be  held 
is  not  necessary 
the  location  of 

A  notice  of  e! 
ing  five  district 
trict  under  L. 
Lews  1911,  p. 
to  be  whether  1 
the  notice  was 
union  high  sch 
plies  wiUi  the  1 

Where  a  speci 
L.  8  4194.  as  hi 
the  question  w 
united  Into  a  \ 
in  the  notices  p< 
not  invalidate 
jority  voted  foi 
electors  not  vot 
not  have  cbaag 

(O)  GoTormn 

I  50  (Colo.Api 
board,  acting  a 
did  not  as  sn< 
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Bchool  board  the  result  of  the  election  and  as 
board  members  canvass  the  vote,  held  not  to 
Invalidate  the  election. — Phillips  Inr.  Co.  t. 
School  Dlst  No.  6,  Bent  County,  144  P.  1128. 

1 53  (Or.)  Ooe  who  bad  been  rcffularly  elect- 
ed as  school  director,  and  had  acted  as  chairman 
of  the  board  for  some  time,  being  recognized  as 
such  by  the  sheriff  of  the  coanty  and  by  the 
school  aoperintendent  and  the  other  directors, 
is  a  de  ucto  chairman,  whow  signatnre  to  a 
notice  of  a  special  school  election  u  sofflcient — 
State  T.  HaD,  144  P.  475. 

(B)  DiKtrlet  Debt,  SeoarttteM,  U«  Tmx- 
mtlon. 

§  97  (Oolo.App.)  That  notice  of  a  school  ^s- 
trict  bond  election  was  first  posted  on  Sunday, 
just  20  days  before  the  election  was  called,  doea 
not  invalidate  the  election,  though  the  statute 

Srescribed  20  days'  notice.— Phillips  Inv.  Co.  v. 
lihool  Diat.  No.  B,  Bent  County,  144  P.  1128. 
A  substantial  compliance  with  the  statute  fix- 
ing notice  of  school  bond  election  is  enough, 
where  it  did  not  appear  that  If  the  statutory 
notice  had  been  given,  the  result  would  have 
been  diiferent.— Id. 

(B)  TeaekwB. 

I  135  (Oki.)  A  teacher's  contract  hOd  valid, 
though  all  the  school  directors  did  not  aign  at 
the  same  time  and  place.— School  Dlst.  No.  l6 
T.  Barnes,  144  P.  1046. 

SEALS. 

He*  Belease,  1  0. 

SEARCHES  AND  SEIZURES. 

See  Sheriffs  and  Oonstables,  S  98. 

{  I  (Okl.Cr.App.)  Under  Rev.  Laws  1910,  » 
3616,  361(t,  a  search  warrant  cannot  be  is8uea» 
nor  can  an  officer  with  a  search  warrant  law- 
fully search  a  private  residence,  unless  it  be  a 
place  of  public  resort  or  some  part  of  it  be  used 
as  a  store,  shop,  hotel,  boarding  house,  or  place 
of  storage.— Duncan  v.  State,  144  P.  628. 

SECURITY. 

8e«  Szecaton  and  Adminiatrators,  |  206. 

SEIZURE. 

See  Searches  and  Seizures. 

SELF-EXECUTING. 

See  Gonstitutional  Law,  {8  29,  31. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  S8  116.  138. 

SERVANTS. 

See  Master  and  Servant. 


SERVICE 


See  Process. 


SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  1 171;  Banks  and  Bank 
ing,  ^  77-        Bills  and  Notes,  f  821;  Evi 


dence,  |  96 :  Justices  of  the  Peace,  I  45; 
Mon^  Beceived,  M  18f  10;  Pleading,  ||  88, 
142;  Stipulations,  f  14. 


H.  STTBJEOT-MATTEB. 

I  29  (Cal.)  Under  Code  Civ.  Proc  |  4S8,  held 
that,  in  an  action  to  foreclose  a  mortgage,  a 
claim  for  a  money  judgment  for  water  famished 
was  not  "a  cause  of  action  arising  out  of  the 
transaction"  set  forth  in  the  compl»!nt,  or  "con- 
nected with  the  subject  of  the  action.*' — Placer- 
TlUe  QoU  Mining  Co.  t.  Beal,  144  P.  74& 


In  an  aedon  to  foreclose  a  mortgage,  a  coun- 
terclaim filed  by  one  of  the  defendants,  against 
whom  no  jtenmnal  ju^cment  was  sought  by 
plaintiff,  tor  water  fun^uhed  plaintiff  under  a 
contract  not  connected  with  the  mortgage,  was 
not  permissible  under  Code  Civ.  Proc.  8  438, 
since  the  action,  as  to  the  counterclaiming  de- 
fendant, was  not  an  actios  upon  contrast.- Id. 

1 29  (Mont)  Under  Bev.  Codea^  |  6641,  de- 
fendant, who  was  sued  for  the  c<Hiverrion  of 
property  taken  under  a  chattel  mortgage  givoi 
him  to  secure  the  purchase  price,  may  counter- 
claim for  the  balance  of  the  purchase  price;  the 
counterclaim  arising  out  of  the  transaction  by 
which  plaintiff  claimed  possession^KlnMnan  t. 
Stanhope,  144  P.  1083. 

829  (Wash.)  In  an  action  to  recow  dia- 
monds from  a  receiver  of  a  corporation,  an  al- 
leged indebtedneas  from  plaintiff  to  the  corpora- 
tion was  not  available  as  a  counterclaim  under 
Rem.  &  Bal.  Code,  |  260.— Hyde  v.  Clausln. 
144  P.  60. 

1 34  (OU.)  In  an  action  for  installing  a 
plumbing  efatem  and  for  extras  hM  that  mat- 
ter arising  out  of  a  contract,  distinct  from  that 
sued  on,  did  not  constitute  a  proper  counter- 
cUim  under  Bev.  Laws  1910,  SS  4746,  4746.- 
Harris  v.  Warren-Smith  Hardware  Co-  144  P. 
1050. 

842  (Or.)  A  joint  note  to  defendant,  signed 
by  several  parties,  none  of  whom  were  plaintiffs, 
and  one  of  whom  was  not  interested  in  the  con- 
tract on  which  the  suit  was  based,  could  not 
be  the  basis  of  a  counterclaim,  under  Gen.  Laws 
1911,  p.  144.-— Hammer  v.  Campbell  Automatic 
Safety  Gas  Burner  Co.,  144  P.  396. 

154  (Oal.)  Where  defendant  attempts  to  in- 
terpose a  counterclaim  in  a  salt  to  foreclose  a 
mortgage,  not  permissible  under  Code  Civ.  Proc. 
}  438,  the  fact  that  plaintiff,  while  objecting  to 
the  counterclaim,  consents  tbat  a  certain  part  of 
the  amount  claimed  may  be  deducted  from  the 
mortgage  debt,  does  not  preclude  him  from  as- 
serting that  the  counterclaim  is  not  maintain- 
able.—Placerville  Gold  Mining  Co.  T.  Beal,  144 
P.  748. 

SETTLEMENT. 

See  Parment;  Bdeaw. 


See  Drains. 


SEWERS. 


SHERIFFS  AND  CONSTABLES. 

See  Chattel  Mortgages.  8  262;  ObetroctiBV  Joi- 

tice,  88  7,  11;  Beplcvin.  |  6. 

X.  AgPOnfTMEWT.  QPAMllOATIOy, 
AlfB  TENURE. 

(A)  VbertSB. 

8  8  (Mont.)  A  proceeding  or  accusation  for 
the  removal  of  a  sheriff  in  the  name  of  the 
state,  prosecuted  by  the  county  attorney,  held 
a  public  proceeding  authorized  by  Const,  art. 
5,  8  18,  and  Bev.  Codes,  8  9006,  and  not  a  sub- 
stantial departure  from  Rev.  Codes,  8  8107, 
declaring  such  official  neglect  a  public  offense, 
which  Const  art.  8,  8  27,  requires  to  be  prose- 
cuted in  the  name  and  by  the  authority  ii  tiie 
state.— State  t.  DrlBC(^  144  P.  163. 

Under  Const  art  6,  6  IS,  and  Bev.  Codes,  | 
9006,  providing  for  the  removal  of  a  sheriff 
for  misconduct  or  malfeasance,  held  that  an 
accusation  need  not  allege  the  accusers  to  be 
electors  of  the  county.—Id. 

In  view  of  Bev.  Code,  8  8566,  defining  "riot," 
an  accusation,  charging  a  sheriff  with  neglect 
of  duty  to  suppress  a  riot  or  arrest  rioters, 
which  alleged  facts  constituting  a  riot  JMtf 
sufficient  as  against  the  objection  that  It  did  not 
describe  the  r^t  in  the  language  of  the  statute. 
-Id. 

In  view  U  Bevised  Codes,  H  3010.  8962, 
8963,  maUnff  it  the  abaohite  doty  of  a  diaria 
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to  snppren  rlota,  Md  that  an  aonuation  cWg- 
ins  a  riot  which  was  not  rappressed  charged 
official  deliugoenc;,  and  that  axcoM  theref<« 
were  matter  of  defenw  whlcb  need  not  be  an- 
ticipated therein.— Id. 

In  a  proceeding  for  the  removal  a  Bheriff 
for  neglect  of  official  dutf  in  failing  to  Berre 
bench  warrants,  objection  that  the  charge  did 
■bow  he  was  boand  to  serve  them,  because  they 
were  charged  to  have  been  issoed  by  the  Judge  of 
the  district  court  instead  of  by  the  clerk,  held 
not  well  taken,  in  view  ol  the  alUgatlfnis  of  the 
whole  accusation.— Id. 

m.  FOWEBS.  DUTIES.  AMD  UABILX- 
TIES. 

108  (<HJ.Cr.App.)  Where  a  search  warrant 
was  void  because  wrongfully  issued,  it  could 
afford  no  justification  to  any  officer  in  making  a 
search.— Duncan  v.  State.  144  P.  829. 

An  attempt  to  moke  a  second  search  on  a 
warrant  once  served,  makes  a  trespasser  of  the 
oflicer  attempting  the  search,  though  tiie  war- 
rant was  onginally  valid-- lo. 

SHIPPING. 

See  Carriers,  |  S5S. 

Vm.  OABBIAOE  OF  FA8SSKOBBS. 

I  167  (Or.)  In  an  action  for  damages  for  in- 
juries to  baggage,  evidence  held  to  sustain  a 
finding  that  the  defendant  accepted  plaintiff  as  a 
passenger  on  its  boat  and  undertook  to  bring 
on  board  her  trunk,  which  was  dropped  into 
the  vrater  and  the  cmtenti  Injured.— Clark  t. 
North  Padfle  8.  B.  Co..  144  P.  472. 

SIDEWALKS. 

See  Municipal  Corporations,  S  783. 

SIGNATURES. 

See  Contracts,  8  94:  False  Pretenses,  S§  13,  42, 
43,  61:  Sales,  |  462;  Schools  and  School 
Districts,  I  63. 

SOCIETIES. 

See  AaBociati<HiB. 

SPECIAL  LAWS. 

St  Statutes,  |  86. 

SPECIFIC  PERFORMANCE. 

See  Appeal  and  E^^Hk^  1009;  Executors  and 
Administrators,  |  299. 

m.  GOOD  FATTB  AHD  DXXJOBHOB. 

1 92  (Or.)  Where  the  contract  bound  the  ven- 
dor to  furnish  an  "abstract  of  title,"  the  pur- 
chaser's  refusal  to  complete  the  transaction 
until  a  government  patent  was  Issued  and  re- 
corded did  not  preclude  him  from  suing  to 
specifically  enforce  the  contract  after  notice  to 
bim  of  the  recording  of  the  patent,  though  at 
the  time  of  his  refusal  the  rpc<>iver's  final  cer- 
tificate had  been  Issued.— McCarty  t.  Helbling, 
144  P.  409. 

1 97  (Or.)  Where  the  purchaser  arranged  for 
payment  to  the  bank  in  which  the  deeds  were 
deposited  in  escrow,  and  the  bank  was  ready,  at 
any  time  when  the  stipulated  conditions  were 
met,  to  p»  the  money  for  the  purchaser,  and 
actual  tender  would  have  been  refused  by  the 
vendor,  failure  to  tender  the  price  did  not  pre- 
clude the  purchaser  from  suing  for  specific  per- 
formance.—McCarty  V.  Helbling,  144  P.  409. 

1 101  (Or.)  That  a  parol  agreement  to  extend 
the  time  of  performance  of  a  contract  to  convey 
land  is  void  under  the  statute  of  frauds  wiU 
not  preclude  the  purchaaer  from  enforcing  spe- 
cific performance  of  the  contract,  where  the  ven- 


dor is  not  only  at  fault  for  the  entire  delay, 
but  has  waived  delay  of  performance  by  the 
purchaser.— HcCar^  v.  Helbling,  144  P.  499. 

ZV.  FBOOEEDUrcW  AHD  RELIEF. 

I  120  (Kan.)  In  an  action  for  spedfie  per- 
formance of  a  contract  to  exchange  real  estate, 
wherein  the  defense  was  misrepresentations  as 
to  the  value  of  die  land  defendant  was  to  re- 
ceive, the  exclusion  of  evidence  of  statements 
by  plaintiff  as  to  such  value  some  time  befoce 
execution  of  the  contract  held  not  error.— Hoss 
V.  Cox,  144  P.  227. 

I  121  (Or.)  Evidence,  in  a  suit  to  enforce 
specific  performance  of  a  contract  to  sell  and 
convey  realty,  held  sufficient,  though  conflicting, 
to  show  that  the  contracting  parties  agreed 
that  the  time  fixed  by  the  contract  for  closing 
the  transaction  was  ext^ded  until  a  patent  was 
issued  by  the  government  and  recorded  and 
plaintiff  given  notice  thereof. — McCarty  v.  Hel- 
bling, 144  P.  499. 

{121  (Wash.)  In  a  suit  by  plaintiffs  for  spe- 
c  performance  where  defendants  sought  the 
cancellation  of  the  contract,  evidence  held  suf- 
ficient to  warrant  a  finding  that  defendants  had 
been  defrauded.— Whitcomb  v.  Sager,  144  P. 
922 

STARE  DECISIS. 

See  Courts.  1  91. 


See  Pleading. 


STATEMENT. 

STATES. 


See  Asylums,  I  2;  Building  and  Loan  Associa- 
tions, I  2;  Cemeteries,  {  14;  Commerce,  f  8; 
Constitutional  Law,  H  129.  134,  206;  Emi- 
nent Domain,  H  13,  19;  Injunction,  1  12; 
Judges,  H  8i  22 ;  Waters  and  Wattt  Courses, 
I  5. 

XX.  GOTEBHMEITT  AHD  OFFICERS. 

S  79  (Or.)  That  an  individual  is  an  officer  of 
the  state  will  not  protect  him  from  the  conse* 
quences  of  his  vloution  of  its  laws  or  the  in- 
Ringement  of  the  rights  of  othera.— Wiwuid  t. 
West,  144  P.  481. 

VI.  ACTIONS. 

S  191  (Or.)  Laws  1913,  c.  346,  giving  leave 
to  a  person  named  to  sue  the  state  to  determine 
its  Interest  in  certain  lands,  Aefd  Invalid.- 
AltBchul  V.  State,  144  P.  124. 

Under  Act  Cong.  July  5.  1866,  granting  lands 
to  the  state,  and  Laws  1866.  pp.  68,  60.  grant- 
ing the  lands  to  plaintiff's  predecessor,  and  h. 
O.  L.  f  729,  relating  to  judicial  notice,  die 
court  will  determine  that  the  state  claims  np 
interest  in  the  lands  which  would  authorize  a 
suit  to  determine  its  interest  under  L.  O.  L.  | 
516.-Id. 

f  193  (Or.)  Where  a  state  officer  has  collected 
an  illegal  exaction  and  paid  the  same  into  the 
state  treasury,  as  Is  his  duty,  an  action  to  re- 
cover the  same  should  be  brought  against  the 
state.— Padfle  live  Stock  Co.  r.  Oocbran,  144 
P.  668. 

STATUTES. 

See  Frauds,  Statute  of;  Limitation  of  Actions. 
For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

I.  BKAOTMENT.  REQUISITES.  AES 
VAUDITT  IK  OENERAI- 

835</2  (Kan.)  The  initiative  and  referendum 
provisions  of  Gen.  St.  1909,  8  1240.  are  not  re- 
pugnant to  Const.  U.  S.  art.  4,  §  4,  guarantee- 
ing to  every  state  a  republican  form  of  govern- 
ment.—State  V.  Board  of  Oom'rs  of  City  oi 
Hutchinson,  144  P.  241. 
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S  64  (Or.)  The  provisioD  of  the  first  two  see- 
tioDs  01  Laws  1913,  p.  769,  for  an  additional 
jadge  of  the  circuit  court  are  not  affected  by 
the  invalidity  of  sections  3-6,  abolishing  the  oi- 
Qce  of  coun^  judgf.— Gantenbdu  v.  West,  144 
P.  1171. 

An  act  embracing  two  subjects,  contrary  to 
Const,  art  4,  §  20,  which  is  otherwise  unconsti- 
tutional as  to  one  subject^  may  be  upheld  as  to 
the  otherr— Id. 

a.  OEHERAI.  AXn  SPECIAL  OR  LO- 
CAL LAWS. 

§  89  (Or.)  lAwa  1913,  c.  346,  giving  the  priv- 
ilege to  a  person  named  to  sue  the  state  to  de- 
termine its  interest  in  certain  lands,  is  a  special 
law,  violative  of  Const,  art  4,  I  24.— Altschul  v. 
State,  144  P.  124. 

Laws  1913,  c.  346,  granting  leave  to  a  named 
person  to  sue  in  Multnomah  county  relating  to 
lands  in  other  counties  in  contravention  of  L. 
O.  L.  S  396,  is  violatiTe  of  Const  art.  4,  S  23, 
relating  to  special  laws. — Id. 

§85  (Or.)  In  view  of  L.  O.  L.  SS  935,  936, 
987,  1135,  Laws  1913,  p.  769,  transferring  the 
business  of  the  county  court  of  Multnomah 
county  to  the  circuit  court  is  violative  of  Const 
art  4,  I  23.— In  re  McCormick's  Estate.  144 
P.  425. 

Within  Const,  art  4,  §  23,  "practice"  means 
those  legal  rules  which  direct  the  course  of 
procedure  to  bring  parties  into  court,  and  the 
course  of  the  court  after  they  are  brought  in 
till  the  litigation  is  completed.— Id.  « 

Const,  art.  7,  S  1,  does  not  authorise  the  es- 
tablishment of  courts  in  violation  of  article  4. 
S  23.-Id. 

m.  SUBJECTS  AND  TITLES  OF  ACTS. 

S  1 09  (Or.)  Under  Const,  art  4,  S  20,  the  title 
to  an  act  need  not  specify  all  the  provisions, 
but  is  sufficient  if  it  contains  the  general  sub- 
ject, and  all  the  provisions  are  germane  there- 
to.—In  re  Willow  Creek,  144  P.  505. 

LIIO'A  (Wash.)  Title  of  Laws  1913,  p.  356. 
ting  to  the  protection,  propagation,  etc.,  of 
game  birds,  animals,  and  &h  keUt  sufficient  to 
cover  the  provisiMis  of  section  4,  subdlv.  7,  rel- 
ative to  creating  game  preserves.— Cawsey  v. 
Brickey,  144  P.  938. 

1114  (Kan.)  Worlcmen's  compensation  act 
had  not  violative  of  Const  art  2,  {  16,  provid- 
ing that  no  bill  shall  contain  more  than  one 
subject. — Shade  v.  Ash  Grove  Lime  &  Portland 
Cement  Co.,  144  P.  249. 

}  1 15  (Or.)  The  UUe  to  Laws  1909,  p.  319,  is 
broad  enough  to  embrace  any  provision  the 
L^slature  could  enact  relating  to  a  system  for 
the  regulation  and  determination  of  water 
rights.— In  rc  Willow  Creek,  144  P.  605. 
.  }  119  (Wash.)  Laws  1913,  p.  196,  creating  a 
department  of  agriculture  and  defining  its  pow- 
ers and  duties,  etc.,  held  not  in  violation  of 
Const,  art  2,  §  19,  requiring  bills  to  embrace 
only  one  subject,  which  shall  be  expreflsed  in 
the  title.— Carstens  v.  De  SeUem.  144  P.  934. 

S  1 25  (Or.)  The  proTisions  of  the  first  two 
sections  of  t^aws  1913,  p.  769,  for  an  addition- 
al circuit  judge,  are  embraced  within  the  title 
of  that  act,  as  required  by  Const  art  4,  |  20. — 
Gantenbein  v.  West,  144  P.  1171. 

IV.  AXSMDMEirT.  REVISIOH,  AXfD 
CODIFICATION. 

i  141  (Wash.)  Lavps  1913,  p.  196.  Jkeld  not , 
to  revise  or  amend  any  act  without  setting  out 


the  act  or  section  amended  In  violation  <A  Conrt. 
art  2,  S  87,  though  it  imposes  duties  npon  the 
commissioner  of  agriculture,  imposed  by  other 
statutes  upon  other  officen.— Garsteoa  t.  De 
Sellem,  144  P.  934. 

T.  REPEAL.   SUSPENSIOir.  EXPIRA- 
TION. AND  REVIVAL. 

I  158  (Colo.)  Courts  should  be  reluctant  to 
sanction  the  repeal  of  an  existing  law,  unless 
it  clearly  appears  by  the  later  act  that  it  «ai 
the  unmistakable  Intent  of  the  I^egislature  to 

accomplish  chat  end.— Harrington  v.  Harring- 
ton, 144  P.  20. 

1 158  (Nev.)  The  repeal  or  modlficati<Ht  of  a 
Htatute  is  not  presamed.— State  T.  Boerlla,  144 

P.  738. 

{ 159  (Colo.)  A  statute  without  negative 
words  will  not  repeal  existing  statutes,  uoleas 
there  is  an  unavmdable  repngnancy.r-Harrinc> 
ton  T.  Harrington,  144  P.  29. 

!l  59  (Kan.)  A  statute  will  be  repealed  by  im- 
.  cation  only  when  the  latter  law  cannot  by 
any  reasonable  construction,  be  harmonised 
with  the  former.— State  v.  Holcomb,  144  P. 
266. 

VI.  CONSTRirOTION  ARD  OPERATION. 

(A)  0«nerml  Rslea  of  Ooaatraetlon. 

I  (76  (Wash.)  Where  a  ease  calls  for  the  In- 
terpretation of  a  statute  upon  undisputed  focts 
it  is  for  the  court.— Zappala  v.  Industrial  Ins. 

Commission,  144  P.  54. 

I  181  (Xev.)  The  intent  of  the  Le^<>lature, 
when  not  in  conflict  with  the  Constitution,  gov- 
erns in  the  construction  of  atatutea^Stat^ 
Boerlin.  144  P.  738. 

8  184  (Or.)  Such  meaning  is  to  be  attach^  to 
the  language  of  a  statute  as  will  effectuate  Iti 
object.— State  v.  Hall,  144  P.  475. 

I  188  (Wash.)  Words  in  a  statute  will  be  ac- 
corded their  well-known  meaning  unless  con- 
trolled by  the  context — State  v.  Vosgien,  144 
P.  94.7. 

1 190  (Colo.)  The  court,  in  conatraing  a  stat- 
ute, cannot  give  to  the  language  used  any  differ- 
ent meaning  from  that  plainly  expressed. — Citr 
and  County  of  Denver  t.  Hobba*  Estate.  144  P. 

874. 

i  1 90  (Wash.)  Where  the  meaning  of  words  in 
a  section  of  a  statute  can  be  found  in  the  sec- 
tion itself,  that  meaning  must  be  applied  un- 
less it  leads  to  a  conflict  with  other  portions 
of  the  statute.— State  v.  Vosgien,  144  P.  947. 

1 206  (Or.)  That  construction  should  be  given 
a  statute  which  will  tend  to  give  effect  to  all 
of  its  provisions.— In  re  Willow  Creek.  144  P. 

506. 

8  225  (Wash.)  The  court  in  construing  a  stat- 
ute may  consider  expired  or  repealed  statutes 
on  the  same  subject— State  v.  Vosgien^  144  p. 
947. 

S  225'/2  (Nev.)  When  there  is  a  general  and 
special  statutory  provision  relating  to  the  same 
subject,  the  special  provision  will  control.— State 
V.  Boerlin,  144  P.  738. 

{  228  (Wash.)  An  exception  in  a  statute  may 
show  that  the  words  ot  the  statute  are  usM 
in  a  more  comprehensive  sense  than  appears 
from  the  words.— State  v.  Vosgien,  144  P.  947. 
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STATUTES  CONSTRUED. 


UMiTED  STATES. 

CONSTITUTION. 

Amend.  7   1075 

Amend.  14    249,  T£Z 

Amend.  14.  §  1  „  6 

Art.  1,  I  10  617 

Art  4,  I  2  985 

Art.  4.  I  4  241 

Art  14,  I  1  817 

STATUTES  AT  LABGE. 

1S62,  July  1,  ch.  120,  12  ^ 

Stat   480    866 

1882,  July  1,  ch.  120.  §  3,  . 

12  Stat.  492   86« 

1864,  July  2,  ch.  216,  13 
Stat  367    866 


1S66,  July  3,  ch.  159,  14 
"    t  79. 


6,  *.  174.  14 


856 


SUt 
1866,  Jul    _.  . 

Stat  86   124 

1866,  Joly  26,  ch.  262,  \  9, 
14  Stat  253.  Amended 
by  Act  1870,  July  9,  eh. 
235,  I  17,  16  Stat  218. .  856 

1869.  March  3,  ch.  127,  15 
Stat  824   866 

1870,  July  9.  ch.  235,  }  17, 

16  Stat  218  866 

1877,  March  3,  Ch.  107,  19 

Stat  377   606 

1886,  July  24,  ch.  280.  14 

Stat  221   491 

1896,  March  30,  ch.  82,  29 

Stat  80   887 

1698,  Jbly  1,  ch.  641,  30 

Stat  644   410 

1898,  July  1.  ch.  641,  \  60, 

30  Stat  502.  Amended 

by  Act  1903.  Feb.  5.  ch. 

487,  i  18,  82  Stat  800. .  673 
1898,  July  l.ch.  541,  S67e. 

30  Stat.  664.  Amended 

bv  Act  1903.  Feb.  6.  ch. 

4^7,  j  16,  32  Stat  800.  .1108 
1902.  June  17,  cb.  1093, 

32  Stat  338   343 

1902,  July  1,  ch.  1362,  32 

Stat  641   795 

1902.  July  1,  ch.  1362,  fi 

11.  32  ^tat  641   170 

1903.  Feb.  5,  ch.  487,  S  13. 

32  Stat  800   673 

190.*?.  Feb.  5.  ch.  487,  |  16, 

32  Stat  800  1108 

1904.  April  21,  ch.  5402. 

33  Stat.  189  10.33.  1058 

190.5,  March  3,  ch.  1479. 

as  Stat  1001  607,  1041 

1906.  April  20.  ch.  1876,  S 

8.  34  Staf.  139  .1027 

1006.  April  26.  ch.  1876,  % 

.^4  Stat  145  1055 

1906.  .Tune  29.  ch.  3591,  \ 

7.  34  Stat  593  1030 

1908,  April  22,  ch.  149.  35 

Stat  65    844,  1075 

1008.  April  22,  ch.  149.  35 

Stat  65.     Amended  by 

Act  1910,   AprU  5.  cb. 

143,  36  Stat  291. .  .762.  1165 
1908,  April  22.  ch.  149,  \ 

1.  35  Stat  05   63 

1908.  April  22.  ch.  149,  i 

4,  35  Stat.  66    569 

1908.  May  27,  ch.  199.  35 

Stat  312.... 359.  692,  611, 
1030,  1033,  1058 


1908,  May  27,  ch.  199,  J  8, 

35  Stat  313  1030,  1053 

1908,  May  27,  ch.  199,  S  D, 

36  Stat  313....  183 

1908,  May  27,  ch.  199,  8  9, 

35  Stat  315  611,  1065 

1910,  AprU  6,  ch.  143.  36 

Stat  291  762,  1165 

1912,  Aug.  9,  cb.  278,  37 

Stat  265   343 

REVISED  STATUTES. 
8  5278   985 

COMPILED  STATUTES 
1913. 

is  4647,  4648   866 
I  4674r-4680    606 
I  4700,  4728    843 
I  8574,   8592  1086 

S  8657    «» 

is  8657-8666   

762,  844,  1075.  116B 

8  8660    669 

i  9661   1108 

I  10126   985 

ABIZONA. 

CONSTITUTION. 

Art  2,  I  12   640 

Art  2,  §  17   277 


REVISED  STATUTES  1901. 

OiTZL  Cora. 

Par.  2039.     Amended  by 

LawB  1907,  ch.  21  636 

IPar.  2041   636 

REVISED  STATOTES  1918. 

Civil  Code. 

Paw.  3071-3097   277 

Par.  3565    636 

PxNAL  Code. 
M  1226-1228   640 

LAWS. 

1907,  ch.  21  636 

1907,  ch.  78.  SS  1.  5  636 

1907.  c-h.  78,  §  6.  Amend- 
ed by  Laws  1909,  ch.  57,  ...  ^„ 
-  4.                                 636  Art.  10, 

CODH 


2816   9ri 

2322   136 

2334   973 

2901    971 

i 8439,  8442   976 
8491,8402   161} 

CODE   OP  CIVIL  PROCE- 
DUREL 

I  843    144 

369   189 

392    958 

B  395,  396   313 

438    748 

442    964 

680    746 

685    147 

963,  Bobaec  3  745 

1014   147 

1174   \,.,\  815 

1552    138 

I  1748-1760   746 

1880    968 

2074   B47 

PENAL  CODE. 

«  19   160 

»  69.  102    298 

I  288    975 

8f  S78a,  377   160 

fil  663,   1159   641 

8  1426   160 

POLITICAL  COOa 

I  996.  aubsec.  7  308 

S  2283.  Amended  by  Lawa 
1018,  p.  629   817 

GENERAL  LAWS  1909. 
Act  2348,  8  856   964 


LAWS. 

1881,  p.  5.^  8  7   300 

1911,  p.  3S4.  8  4  :.  ^ 

1911,  p.  1708    821 

1913,  p.  629    317 

i  1913,  pp.  1090,  1091,  88  17, 
I    19    321 


OOX.ORADO. 

CONSTITUTION. 


8  8. 


OALIFOBNIA. 

CONSTITUTION. 

Art  1,  8  21  300,  317 

Art  11,  8  8   321! 

Art  11,  \  11  321,  983, 

Art  11,  814  821 

CIVIL  CODE. 

«  55   143 

\  15S  312,  968 

§§  159,  160   968 

"  197   981 

405.  408,  410   146 

1387    143 

18  1496,  1600,  1501   647 

1624    296 

1608    8161 

18  1816,  1816  961 1 

2228    1861 


8  243 


OF  CIVIL 
DURE. 


874 


PROCE- 


894 


MILLS'  ANNOTATED 
CODE. 

I  59   800 

8  297   830 

MILLS'  ANNOTATED 
STATUTES. 

Volume  2. 
8  4410   880 

REVISBD  STATUTES  ieO& 

i8  526-608    880 

649    863 

1(1626,  1536  1137- 

1639    894 

1688    200 

2006    863 

2128   20 
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Digitized  by  Google 


StototM  OonstroMl 
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i26n   866 
I  281T-2939  1137 
BMO    884 
I  6584,  &591,  5592,  5659, 

6687  ,...7.   874 

I  7040    863 

I  7209   894 

LAWS. 

18Uy)p.  11,  12,  18.  J8  6,  ^ 

IDAHO. 

CONSTITUTION. 

Art.  1,  S  13  784 

Art.  4,  $6  333 

Art.  d,  a  19  333 

Art.  7,  {}  2.  3,  H   M3 

Art.  18,  S  6  H04 

ftDVISSD  CODES. 

8320,  8lS.....  .■•  333 

I  1960   1122 

i  2118.   Amended  by  Laws 

1911,  ch.  103  1104 

2262   ,341 

1  2676   1106 

3160   342 

I  3332-3336    8 

3820   1114 

i$  4504-4B11   337 

,  4554  et  seq.  343 

i  4808    647 

I  7053    789 

I  7866,  sttbaec.  6  789 

1911,  ch.  103  1104 

1912,  ch.  8,  S  27    786 

1912  (Ex.  SesB.)  p.  53...  1104 

1913,  ch.  4.  §10  1122 

1913,  ch.  58   343 

1918,  di.  68,  f  1  843 


KANSAS. 

CONSTITUTION. 

Bill  of  Rights,  I  2  241 

J  18  4  249 

ArL  2,  J  16  249 

Art  2,  8  21   241 

Art.  3,  8  3   205 

CODE  OF   CIVIL  PaOCB- 
DURE. 

1 260   1018 
321    847 
384    228 
5S0    205 
581  195,  268 

§8  622-634    818 

i  723    222 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 
8  215    883 

GENERAL  STATUTES  1901. 

§  6418   610 

GENERAL  STATUTES  1909. 

S  449   1014 

658  et  seq   997 

1220    218 

1240    241 

1504    397 

i  2526.  2529   832 

I  2556.  2557.  2569.   228 


2560  228,  1018 

2670    228 

2783    882 

2933    816 

{  2936,  2938,  2939    998 

i  3000-3036    209 

3092    831 

3262   Me 

4026    232 

46T9   251 

8  5168,  6189    842 

5915    847 

5979   

6176    206 

6176  195,  268 

8  6217-6229    818 

6319    222 

6791   883 

6828   1018 

7107    823 

LAWS. 

1879.  ch.   129.     Amended  . 
by  Laws  1901,  ch.  279,  |  _ 

1  610 

1901,  ch.  279,  8  1  eiO 

1905,  ch.  iSa,  8  2,  aubaec. 

3    191 

1905,  ch.  619,  J  7  IWO 

1909,  eh.  245,  1  4  M7 

1911,  ch.  Ill,  1 1  197 

1911,  ch.  165,  I  1   845 

1911,  ch.  218.  Amended 
by  Laws  1913,  ch.  216. . 

244.  247,  249 
1911,  ch.  238,  i8  31,  33...  197 

1913,  ch.  179,  I  2  1012 

1913,  ch.  189,  I  6  286 

1913,  ch.  216..  ...244.  247,  249 

1913,  ch.  241   251 

1913,  ch.  812,  8  13  822 

MOirTAKA. 

CONSTITUTION. 

Art.  3,  8  8   773 

Art.  5,  1 18   153 

Art.  8,  8  27   153 

RBVISBD  CODES. 

420    648 

tS  450-452   162 

i  453,  sabsec.  1   1^ 

if  454,  455   162 

2986   1085 

,  3010    163 

§  3216-3218,  3220   648 

1  3259.  subsecs.  8,  75  1087 

i§  3369.   3370  1087 

3708,  3716  1090 

jS  392.3-3958   768 

i§  4596,  4599  1090 

§  4892, 4959,  5067, 6742„..1083 

5769    666 

6043    768 

6116   1092 

6128   566 

6445   1085 

6449,  Bubsec.  1  1085 

6451    156 

6541  1083 

6589   1092 

i  6698,  aubeec.  5  158 

§  6710    157 

l|  6719,672.3,6762.6793....  159 

88  6796,  6798,  6800   564 

6  7098    157 

fi  7118   768 

I  7139   157 

§  7214   159 

S  7290   772 

»  7Hfil,  7028   773 

§8  8107.  Sr)8.).  89II2,  8083. 

9006    153 

88  9194,  9204.  9208   773 


LAWS. 

1913,  ch.'  7B,  I  612,  lobsec: 
8   


773 


NEVADA. 

REVISED  LAWS. 
8  6424    167 

LAWS. 

1918,  eh.  184  78S 

HEW  KEXIOO. 

COMPILED  LAWS  1897. 
H  U89.  3405    10 

OKIiAHOlCA. 

CONSTITUTION. 

Art.  7,  I  2  366 

Art.  7.  I  15  374 

Art.  9,  8  5  1060 

Art.  9,  8  36    368 

Art.  10,  8  8  1043 

Art.  10,  I  26  184,  697 

Art.  14.  t  3  860 

STATUTES  1890. 

8  1815.  Amended  by  Laws 
1897,  ch.  12,  art.  2,  8  3.  .1025 


WILSON'S  RBVISffD  ft  AN- 
NOTATBD  STATUTES  1908. 

347    380 

6874-5885   1025 

COMPILED  LAWS  1909. 

I  764.  769    507 

S  854,  1002    353 

I  1049,  1050  1072 

1052,  Bubsec.  4  1072 

1139    375 

i  1408-1410    617 

g  2044,  5023,  6025  1024 

6892   1027 

6121   624 

6821    182 

6394    852 

RDVISIDD  LAWS  IBlOi 


  B97 

 617 

 177 

1435,  1438    856 

1600   1025 

2499    634 

2667    882 

2667.       Amended  by 
Laws  1910-11,  ch.  39...  806 

13342   1028 

8  3616,  3616   620 

\  3988   600 

4384    678 

i  4449    874 

4855    877 

4679    587 

fi  4745,  4746  1050 

8  4790,  4793    624 

4799   1028 

5046   392 

i  5064   M7 

8  5235,  6236  1023 

5238    606 

5258    584 

88  5267,  5263  10^ 

i  5294    690 

S  5468    3^ 

8  5881    3^ 

8  5991    188 

S  6005    386 

If  6210,  6211  1055 


Digitized  by 


Google 
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INDBX-DIGEST 


8t«tmtM  Ottmatrved 


6557    372 

8173  1025 

8341   1056 

LAWS. 

1807,  ch.  12,  art.  2,  |  3. .  .1025 

1901,  ch.  14   (i24 

1003,  ch.  23  lO-i'j 

1907-08,  ch.  31   til^l 

1907-08,  ch.  44,  art  1,  § 

e   371 

1910,  ch.  66   371 

1910,  ch.  117,  J  1   1S4 

1910-11»  ch.  18;  .868, 690, 1032 

mO-ll»  ch.  89  nJ06 

1»13,  cb.  10  icSm 

1918,  elL-TS  806 

CONSTITUTION. 

Art.  1,     10    468.481,1187 

Art  1,     20   134 

Art.  2,     2   457 

Art.  2      14   429 

Art.  2,     18  109,  12';.  127 

Art  3,     1   ^->"^ 

Art  4,     la  4liS,  475 

Art  4     20  505,  1171 

Art  4     28  124,425 

Art.  4,  I  24   124 

Art  7   574 

Art  7,  II.  .425,  429.  505.  1171 

Art     )  2  : . .  429 

Art.  7,  f  8....84,  87.  101,  128, 
463.  494,  1149 

Art.  7, 1 12  4  m 

Art.  »,  I  1  ;  668 

Art.  li,  I  2  «ft  «? 

ArtilS.fl  *ia7i 

LORD'S  OREGON  LAWS. 

I  17    430 

«  B6,  57,  69   420 

I  74   306 

1  74.    Amended  by  I^aws 

^T:.^:.V!'^:\-\:■.■.■.'f^ 

I  101   655 

I  102   656,  1152 

«  103   753 

121    I'l 

136   IK'3 

,  139    755 

S  157-169    84 

171    574 

201   1193 

I  303,   315  1154 

358  ;...4iis.  471 

386   1170 

380   44t;,  5(19 

390   571,  7.^3 

396    124 

405    684 

407,   408   128 

516    124 

539    450 

648  676.  753 

660   450,  753 

568   96 

813   678 

712    702 

713    751 

S  715,  716  99,  1177 

726    104 

729     124 

756    i!T6 

778    '.'9 

782    7ti2 

793    405 

799,  Bubaec.  2   657 

799,  Bubsec.  15   429 

799,  Bubsec.  33   405 

808    IRl 

935,   938   125 

939.    Amended  bv'  Laws 

1911.  p.  427,...;     ...  429 


i  987    426 

t  1001    424 

I  1092,  mibma.  8  424 

i  1136    426 

|{  1414,  IfiSl  US7 

1B40    449 

I  1641,  1602   113 

1606   1187 

1626   657 

1701  .1187 

1947    766 

19.50   1187 

l!ii;4  113,  681 

g  19b4  766 

U  2142,    2370    444 

I  2944    429 

§  3340.    Anitioded  by  Laws 

1913,  p.  388,  12  ■■  127 

I  33r.4  127 

I  40S3    475 

i  4194.        Amended  by 

Laws  1911,  p.  78   475 

e  4583    455 

§  4695   U70 

§  5731    432 

§  5842    401 

I  5857    131 

S  5S(i3    121 

g  IMV2S   896 

I  i;:j75    437 

is  G;jM-0;iii2    457 

l|  0520,  6529.  6596   506 

6595.  anbsee.  7   505 

E  0600,  6641;   668 

I  6642-6644,  6048,  6650..  485 

0056    668 

6068    505 

 417 

7007    93 

7286    80 

g  7640-75S5   410 

lAWS. 

1866,  pp.  58,  60   124 

1899,  p.  18   626 

1907,  p.  302    446 

1909,    p.  319  606 

1009,    pp.  322,  328,  If  12, 

14.  33,  34   606 

1909,  pp.  340,  341,  |  70, 

aubaeca.  3,  5,  6   605 

1911,    p.  7  429,  505,  574 

1911,  p.  16  446,  468,  574 

1911,  p.  17,  S  2  574 

1911,  p.  17.  J  4  446 

1911,  p.  78   476 

1911,  p.  144   396 

1911,  p.  427   429 

lf.1.3.  p.  75  1182 

1913.  p.  312   396 

1913,  p.  388,  I  2   127 

1913.  pp.  617,  618   96 

1913,  p.  656   656 

1913.    p.  OSn,  I  4  676 

1913,  p.   6i)G   124 

1913,  p.  706,  S  17  1193 

1913^  p.  721,   462 

1913^  pp.  7a,  728.  If  1. 

5    452 

imS,  p.  78S,  8  2   429 

1913,  p.  769  425,  429,  1171 

1913,   pp.  Tee,  770,  §f  8- 

5  1171 

UTAH. 

REVISED  STATUTES  1898. 
g§  2621,  262.%  2629  1100 

WASHmOTON. 

OOWBTITUTION. 

Art.  1.  §  16  704 

Art.  1,  g  22   284 

Art  2,  U  1,  19,  37   034 


Art.  8,  f  20  

Art.  4,  f  1  

Art.  4,  I  4  

Art  4,  Si  5.  6. 13,  14. 

Art.  11,  I  12.  

Art.  12,  1  22  


926 
930 
901 
930 
830 
46 


REMINGTON  &  BALLINO- 
ER'S  CODE. 


138. 


I 


533 
725 
281 
904 
50 
914 
717 
654 
904 


137 
143 

209,  216  

236   

205   

il  330,  342,  343. 

382  

300,  401  

436   

476,  479,  485    292 

926-827.  881   706 

1002    28 

1159  74,  698 

lli»,   1161   74 

1416,  1460,  1468   42 

171IJ  28,  eoa 

\7ifi,  BubBee.  6   42 

g  1721,  1722   292 

173(i   717 

1743   907 

17.52   918 

213^   814 

2145   284 

§  2188,      2201,  3206, 

2200    907 

K  22i«,  2299,  2303    725 

2324    664 

£  2424,   2426-2430    725 

2135    942 

2437    711 

2443    726 

2040    907 

3H70  39,  68 

Amended  by 

Laws  1813,  p.  260    708 

f  4143    708 

I  4145.       Amended  by 

Laws  1913,  p.  264    708 

H  6183,       5193,  5215, 

5218    947 

1!  5248,   5253    67 

6292    582 

6569   628,  812 

7111   710 

7787,   7817   286 


8401 
9052 


688 
830 


VOLUME  3  (1913). 

94—1,  94-3  914 

94—4,  94r-5  


32 


LAWS. 


1907, 

17, 
1907, 
1909, 
1909. 
1909, 
1909, 

504, 

12i. 
1911, 
1911, 
1911, 

20 
1911, 

23 
1911, 
1013, 
1913, 
1913, 

9  . 
1913, 
1913, 
1913, 

23, 
1813. 


p.  136,  f  5,  sabsecs. 

p.  139;  Vf  11. '12.'!.' 

p.  165,  f  18   47 

p.   184  814 

p.  495   '  " 

pp.  497,  499,  500, 
505,  gS  7b,  12c,  12g, 
23,  24  

p.  197,  f  34  

p.  345  

pp.  349,  368,  IS  3. 


48 

48 


934 


650 
54 


64 


pp.  468,  455,  IS  22, 

'p."6i7'.'.'.'.'.'.'.'.'.\'.'. 
p.  71  

P.  186  

pp.  188,  188,  IS  8, 

8S4 

pp!2ed/264.' 708 

p.   320   825 

343,  345.  IS  22, 


30 
639 

530 
934 


p.  356, 
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1013,  p.  356,  I  4,  aubsee. 

T  »38 

1913,  ,p.  356,  I  21  938 

1013,  p..  378,  i46  947 


1913,  p.  412  722 

1913,  p.  581...' .'   944 

1913,  pp.  611,  619^  H  1* 
13,  14  704 


WTomo. 

COMPILED  SIAXDTBS 
1010. 

§  5114    18 


STIPULATIONS. 

See  Carriers,  SS  158, 163. 

8  (4  (Cal.)  Where  A  counterclaim  interposed 
by  defendant  was  not  permiEBible  under  Code 
CiT.  Proc.  S  ^38,  but  plaintiff  consented  that 
a  specified  amount  mi^nt  be  deducted'  £rom  his 
claim,  it  -vfAB  immaterial  that  interest  was  not 
added  thereto  from  the  date  of  the  accrual  of 
defendant's  claim.— FlacervUIe  Gold  Mining  Co. 
T.  Beal,  144  P.  748. 

S  16  (Wash.)  That  stipulation  in  proceeding 
to  assess  damages  from  change  of  grade  for 
rerdict  iq  property  owner's  favor  with  reserva- 
tion of  right  to  assess  benefits  was  signed  by  the 
property  owner's  counsel  without  authority,  or 
not  signed  by  the  clt;,  held  not  ground  for  set- 
ting aside  the  assessment  of  benents.— Connor  t. 
City  of  Seattie.  144  P.  62. 

Where,  though  stipulation  between  a  city  and 
property  owner  for  a  verdict  for  damages  from 
change  of  grade  with  reservation  of  right  to 
assess  benefits  was  not  signed  by  the  aty,  it 
was  acted  upon  by  it,  held,  that  the  property 
owner  could  not  de^y  the  force  of  the  atlpu- 
lation.— Id. 

{  18  (Wash.)  Under  stipulation  in  a  judg- 
ment in  faror  of  an  owner  for  nominal  verdict 
for  damages  from  change  of  grade,  held,  that 
the  city  could  assess  against  the  propertya  part 
of  the  coat  of.  making  the  Improvement ;  and 
hence  such  assesBment, could  not  be  set  aside  as 
void.!— Gonnor  v.  City  of  Seattle,  144  P.  S2. 

-  STOLEN  GOODS. 

See  Becelvins  Stolen  Goods. 

STREET  RAILROADS. 

See  Carriers,  |  S16; 
101, 134{.ItaUroad«. 


Cmstitntional  Law,  || 


n.  REGUULTIOir  ■  ARB  OFEBATION. 

8  67  (Or.)  Ubdeft.  O,  I*  |  7007,  where  an 
ordinance  aeclares  a  certain  kind  of  fender  on 
street  &Us  to  be  for  the  best  interests  d  the 
inhabttants  of  the  faify,  a  portion  postponing 
the  Operation  df  the  ordinance  was  ultra  vires. 
— Eudolph  V.  Portland  Ry.,  Liyht  &  Power 
Co.,  144  P.  93. 

(94  (Or^- Failure  to  equip  a  street  car  with 
a  render  of  Hie  kind  prescribed  by  a  valid  city 
ordinance  was  negligence  per  se.— Rudolph  v. 
Portland  By.,  L^ht  &  Power  Co.,  144  P.  93. 

STREETS. 

See  Monicipal  Goiporations,  SS  697-706. 

SUBROGATION. 

1 1  (Kan.)  '^Snbrogation."  or  "equitable  sb- 
slpiment,"  is  based  on  principles  of  actual  Jos- 
tlce  and  essential  fairness  without  regard  to 
form. — Fidelity  &  DepoBit  Co.  of  Maryland  .v. 
City  of  Stafford,  144  P.  852. 

"Subrogation"  is  the  substitution  of  another 
person  in  the  place  of  a  creditor  to  whom  such 
person  succeeds.— Id. 

S8  (Kan.)  A  'surety  completing  a  contract 
with  a  city  held  subrogated  to  rights  of  the  con- 
tractor against  the  city  and  a  bank  paying 
claims  of  laborers  and  materialmen. — Fid^ty  & 
Uepnsit  Co.  of  Maiyland  v.  City  of  Stafford,  144 
P.  832. 


Sea  PMcess. 


SUMMONS. 


SUPERSEDEAS. 

See  Appeal  and  Eh-ror,  f  465;  AtbHncy  and 
OUent,  I  89. 

SURETYSHIP- 

See  Principal  and  Surety.  • 

SURPRISE 

See  Continuance,  |  i4;  Judgment,  |  139. 

SUSPENSION. 

See  Attorney  and  Client,  i|  38-68;  Inaurance, 
U  760,  766,  819. 

TAXATION. 

See  Highways,  8  127:  Municipal' Gorporatioiis, 
tt  430^14,  8W,  976, 

t,  NATVKE  Ain>  EXTENT  OF  MVWBB 
IM  OEirEBAL. 

15  (Idaho)  Where  a  homestead  entrytnan  on 
lands  in  a  redamatioB  project,  besides  SBtabliBta- 
Int  hfa  residence  on  -  uid  cultivating  tiie  land, 
has  paid  five  annual  Installments  on  hb  watw 
right  as  required  by  the  federal  Reclamation 
Act,  and  still  owes  five  annual  installments  of 
the  "construction  charge."  he  has  a  "property" 
interest  in  the  land,  within  Const  art.  7,  fi  2» 
8,  6,  and  Sess.  Laws  1913,  p>  173,  |  1,  providing 
that  all  "property"  not  «preaaly  vtempted  is 
liable  to  tazaaon.— Cheney  t.  Minidoka  Gonntr, 
144  P.  343. 

Where  a  homestead  entryouui  on  land  within 
a  reclamation  project  has  made  proof  of  tesi- 
dcnee  and  cultivation,  and  there  only  remains 
the  government's  lien  for  deferred  paymentait 
the  <>ntrymBn'8  interest  is  taxable. — Id. 

f  25  (Colo.)  Unless  restrained  by  tiie  Ctxistita- 
tion,  the  L^slature  -has  power  to  fix-  the  ritns 
of  property  for  the  purpose  of  taxation.— Krad- 
rick  V.  Twin  Lakes  Beservtrfr  Co.,  144  P.  884, 
8S6. 

n.  COirSTITUTIOHAI.  REQUIBE- 
MElfTS  AND  RESTRICTIONS. 

fi40  (Or.)  The  word  "tax,"  as  used  in  Const, 
art.  0,  S  1,  rec^uiring  uniformity  of  taxation, 
means  an  exaction  by  the  sovereign  from  the 
citizen  without  his  consent  to  support  the  gen- 
eral government  or  for  some  purpose  for  which 
the  stflte  may  tax  a  citizen,  and  does  not  in- 
clude fees  required  to  be  paid'  claimants  of 
water  rights  prior  to  adjudication  by  the  state 
water  board  under  L.  O.  L.  9  6641.— Pacific 
Live  Stock  Co.  v.  Cochran,  144  P.  608. 

§  42  (Colo.)  The  proviso  in  Rev.  St.  190S, 
$  56S7,  construed  to  apply  to  domestic  and  fot^ 
eign  corporations,  is  not  in  conflict  with.  Const, 
art.  10,  j!  3,  but  is  a  valid  exercise  of  the  power 
to  prescribe  regulations  to  secure  a  just  valua- 
tion for  taxation  o£  all  property.~C!ty  and 
County  of  Denver  t.  Uobbs'  Bstate,  144  P. 
87A 

in.  LIABniTT  OF  PEBSONS  Ain> 

PBOPEBTV. 
<B)  CorporattoM  imd  Corporate  atoolc 

and  Fropertr- 

I  tl3  (Colo.)  Where  stock  in  a  foreign  cor- 
poration is  deemed  personal  prc^erty  of  the 
owner,  its  situs  for  taxation  is  a  matter  of 
lecisliitive  control,  as  is-also  the  method  for  Its 
assessment. — City  and  County  of  Denver  v. 
Ilobbs'  I';state,  144  P.  874. 

S  ri9  (Colo.)  The  proviso  of  Bev.  St  1908,  { 
6687,  that  corporate  stock,  except  in  cases  of 
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"banking  corporations,  ahaU  sot  IM  taxed,  ap- 
plies to  domestic  and  foreign  corporations  alike. 
—City  and  Ootrnty  of  Denm  t.  aobW  Bsfate, 
144  P.  874. 

Under  Rev.  St.  1908,  {  Q68T.  stock  of  domestic 
and  foreign  corporations,  not  banking  corpora- 
tions, is  not  taxable. — Id. 

The  proyUion  of  Rev.  St.  1908,  {  5584,  in- 
dicates that  corporate  stock  shall  not  be  taxed 
separate  and  apart  from  the  corporate  propertj. 
-Id. 

Rev.  St  1908,  H  5691,  6592,  do  not  indicate 
tliat  corporate  stock  itself  shall  be  taxed,  ex- 
cept as  covered  by  the  property  of  the  corpora- 
tion.— Id. 

Ber.  St.  1908.  {  5659,  discloses  a  legislative 
intention  that  there  shall  be  no  diatinctkin  be- 
tween stock  In  foreign  and  domeatlc  corpora- 
tions, and  is  in  harmony  with  the  proviso  in 
aection  6687,  constmed  to  apply  to  domestie 
and  forei^  corporationa.— Id. 

(C)  Pablle  PropertT  >Md  InstltntloiiB. 

I  181  (OkL)  Lands  allotted  to  Chickasaw 
freedmen  porauant  to  the  Supplemental  Agree- 
ment, Act  of  Congress  of  July  1,  1902,  are  sub- 
ject to  taxation  under  state  laws.— Allen  v. 
Trimmer,  144  P.  795. 

I  181  (Okl.)  I^e  power  to  tax  inherited  In- 
dian lands  Is  dependent  on  the  removal  of  re- 
•trictions  on  alienation,  and  did  not  exist  prior 
to  approval  of  conveyances  by  the  court  of  full- 
blood  Indian  heirs  under  Act  Cong.  May  27, 
1908.— MarCT  t.  Board  of  Com'rs  of  Seminole 
County.  144  P.  611 ;  HcGelsey  Same,  Id. 
614. 

nn  BlxeuDtlons. 

1 234  fColo.)  The  dam  and  ^tea  In  the  out- 
let canal  of  a  reservoir  beloogmg  to  a  mutual 
irrigation  company  are  not  taxable  apart  from 
the  water  rights,  since  they  are  not  improve- 
ments on  the  land,  but  are  parts  of  the  canal 
whlcb  la  under  the  Constitution  exempt  from 
separate  taxation.— Kendrick  v.  Twin  Lakes 
Reservoir  Co..  144  P.  884,  886. 

IT.  PIdLOX!  OF  TAXATIOH. 

8  257  (Colo.)  Under  Rev.  St  1908,  §  5640, 
the  water  rights  in  a  reservoir  owned  by  a 
mutual  irrigation  company  are  taxable  as  im- 
provements u^on  the  lend  irrigated,  in  the 
county  in  which  the  land  is  situated,  and  are 
not  taxable  in  the  county  in  which  the  reser- 
voir is  located^Kendrick  v.  Twin  Lakes  Reser- 
voir Co..  144  P.  884,  886. 

T.  LETT  AND  ASSESSMENT. 

(A)  IjCTy  tatt  Apportionment. 

§301  (Or.)  The  evidence  of  the  levV  of  a  tax 
must  affirmatively  appear  from  an  inspection 
of  the  record  of  the  meeting  of  the  electors  or 
their  repraaentatives,  but  the  courts,  in  con- 
struing such  records,  will  disregard  mere  irregu- 
larities, and  uphold  the  tax  so  long  as  the  sub- 
stance of  a  good  vote  sufficiently  appears. — Beirl 
V.  Columbia  Count?,  144  P.  457. 

1305  (Kan.)  Under  Laws  1909,  c.  245,  S  4, 
relating  to  aaacssment  and  taxation,  the  rate 
of  tax  levy  in  a  county  was  1.22  mills  where  the 
assessed  value  of  the  pruperty  was  $39,990,591. 
—Atchison.  T.  &  S.  F.  Ry.  Co.  v.  Board  of 
Com'rs  of  Marion  County,  144  P.  22T. 

(B)  Asa««aov«  and  Proc«c«lB|r«  fov  Am- 
■casmcnt. 

JI3!0  (Idaho)  The  adoption  of  Const  art.  18, 
6,  as  amended  (Laws  Extra  Sees.  1912,  p.  63), 
eld  not  to  affect  the  terms  of  county  assessors, 
who  are  ex  officio  tax  collectors,  the  time  of 
their  election,  or  their  compensation  which,  un- 
der Rev.  Codes,  J  2118,  as  amended  by  Laws 
1011,  c.  103,  are  fixed  by  the  county  commisaion- 
ers.— Ward  v.  lloltnes,  144  P.  1104. 


(D)  Mode  of  AssesMinent  of  Corpormt* 
Sto«lE,  Property,  or  Recetptv. 

1 387  (Kan.)  "Receipts,"  as  used  in  Laws 
1913,  c.  312,  S  13,  imposing  a  tax  on  the  re- 
ceipts of  insurance  companies,  refers  only  to 
receipts  from  insurancs  against  losses  from 
fire.— St  Paal  Fire  tt  Marine  Ins.  Co.  v.  Lewis, 
144  P.  822: 

(F)  BqimllBntloii  of  A««e ■amenta. 

S450  (Nev.)  SL  1918,  c  184,  creating  the 
Nevada  Tax  Commission  and  defining  its  pow- 
er, doea  not  empower  the  Commission  to  order 
county  commissioners  to  reduce  the  rate  of  taxa- 
tion after  the  Commission  has  increased  the 
valuation.— State  v,  Boerlln,  144  P.  738. 

{450  (Wash.)  Under  Laws  1907,  p.  189,  |S 
11,  12,  held,  that  the  leasehold  right  of  rail- 
road companies  to  use  the  right  of  way  of  an- 
other company  could  not  be  treated  as  part  of 
the  line  of  the  lessee  companies,  for  the  par- 
pose  of  apportionment  of  the  assessed  ralna- 
tion  for  taxation.— State  t.  Jackson,  144  P.  48. 

In  view  of  Laws  1907,  p.  186,  S  5,  subds.  17, 
18,  909-year  leases  of  railrosd  rights  of  way 
cannot  be  con^dered  part  of  the  lines  of  the 
lessee  companies,  for  such  companies  do  not 
own  the  fee.  and  it  must  be  presumed  that  the 
income  from  the  leases  was  considered  In  as- 
sessing the  Talue  of  the  right  of  way*— Id. 

^)  BttTlcw,  c*R«etl«B,  wr  mmtOmM  AalAa 
of  AaaeaamcBt. 

{493  (Okl.)  Evidence  held  to  sustain  the  ref- 
eree's finding  that  an  assessment  of  property  by 
the  state  board  of  eguaUzation  was  correct  in 
amount  and  at  a  fair  cash  value,"  within 
Const,  art.  10,  g  8.— In  re  BartleevUle  Water 
Co.,  144  P.  1043. 

1 493  (Okl.)  Evidence  held  to  sustain  the  ref- 
eree's finding  that  an  assessment  by  the  state 
board  of  equalisation  was  correct.— In  re  Cen- 
tral Light  &  Fuel  Co.,  1^4  P.  1045. 

8495  (Okl.)  Under  Const,  art  7,  {  16,  the 
Supreme  Court  cannot  review  a  judgment  of  the 
county  court  rendered  on  appeal  from  the  action 
of  a  county  treasurer  assessing  property  under 
Rev.  Laws  1010.  {  4440.— In  re  iSuncan,  144 
P.  374. 

TI.  LIEN  AND  PRIOBITT. 

{901  (Idaho)  Under  Rev.  Codes,  {  1649,  a 
tax  levy  becomes  a  lien  which  can  only  be 
divested  by  payment  of  the  tax  or  sale  at  the 
property.— Rice  v.  Rock,  144  P.  786. 

§  510  (Idaho)  A  delinquent  tax  gale  of  the  in- 
terests of  a  homestead  entryman  on  land  under 
a  reclamation  project  on  which  the  government 
retains  a  lien  for  dcsferred  payments,  cannot  af- 
fect such  lien^^%eney  t.  Minidoka  Conntj, 
144  P.  843. 

}5I0  (Okl.)  A  lien  for  taxes  is  inferior  to 
that  of  a  chattel  mortgage  antedating  the  time 
the  tax  lien  attaches.— Fidelity  Trust  Co.  v. 
Pumroy,  144  P.  10S2. 

Vm.  OOZXECTION    AND  ENFOBOB- 
MENT  AGAINST  PERSONS  OU 
PEB80NAI.  PBOFSB.TT. 

(C)  RoKOdles  fov  Wroavfal  BBfoveement. 

f  608  (Idaho)  The  collection  <tf  a  tax  will  not 
be  enjoined  merely  because  of  errors  of  judg- 
ment as  to  valuation  of  property.— Northern 
Pac.  Ry.  Co.  v.  Clearwater  County,  144  P.  1. 

Where  an  assessor  has  refused  to  exercise  his 
judgment,  and  has  acted  arbitrarily  and  fraudu- 
lently in  assessing  property,  the  collection  of 
the  tax  thus  assessed  will  be  enjoined.- Id. 

Wliere  an  assessor  illegally  assesses  property 
at  more  than  double  what  he  assesses  other 
property  of  the  same  class  and  value,  his  fraud 
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aatborises  the  court  to  enjom  the  eoUeotloD  of 
the  tax  thus  asBessed. — Id. 

The  collection  of  a  tax  will  sot  be  enjoined 
merely  because  the  asseBSment  is  at  a  niKfaer 
rate  than  that  of  other  property  of  the  same 
clasB  or  kind.— Id. 

A  Taluation  ia  necessarily  fraudulent  where 
it  ia  so  unreasonable  that  the  asHessor  must 
have  known  that  it  was  wrong.— Id. 

S6I0  (Idaho)  In  an  action  to  enioin  the  col- 
lection of  a  tax  illegally  assessed,  the  court 
should,  before  issuiiiK  any  reBtrainine  order, 
require  plaintiff  to  pay  such  taxes  as,  from  the 
complaint,  appear  just.-^Northem  Pae.  Rj.  Oo. 
V.  Clearwater  County,  144  P.  1. 

(6M  (Idaho)  Complaint  In  an  action  to  en- 
join the  collection  of  a  tax  affainat  land  of  a 
railroad  company  keld  to  show  an  unlawful  and 
fraadulent  discrimination  by  the  assessor. — 
Northern  Pac.  By.  Co.  v.  Clearwater  County, 
144  P.  1. 

The  assessor  will  be  preBuntea  to  have  in- 
tendfid  the  natotal  inevitable  effect  of  his  acta. 
-Id. 

XX.  8AIX  OF  LAUD  FOR  HOHFAT- 
MBNT  OF  TAX. 

1 631  (Idaho)  Under  the  revenue  law  (Laws 
1913,  p.  173)  the  interests  of  a  bomeatead  entry- 
man  oB  land  under  a  reclamation  project,  on 
which  the  government  retains  a  lien  for  defer- 
red payments,  can  be  sold  at  a  delinquent  tax 
sale.— Cheney  t.  Minidoka  Ooonty,  144  P.  348. 

8  686  (Utah)  In  a  certificate  of  sale  the  recital 
of  a  sale  "in  the  manner  prescribed  by  the  laws 
of  the  state"  and  that  the  land  sold  "was  the 
smallest  parcel,"  etc.,  are  mere  coDcIusiona,  and 
are  not  evidence  of  a  tax  title  claimed  thereun- 
der.—Wall  V.  Kaighn,  144  P.  1100. 

A  certiScate  reciting  that  the  treasurer  sold 
the  whole  of  the  property  to  the  county,  is  con- 
aiatent  with  recitals  In  tne  deed  that  the  county 
was  a  competitive  bidder  and  a  voluntary  pnr- 
c-haser,  and  does  not  show  a  valid  sale.--Id. 

Enough  of  the  profieedinga  must  be  recited  in 
the  certificate  to  show  authority  to  sell  the  land 
to  the  coun^  and  to  iasue  a  certificate  to  it. 
-Id. 

Z.  BEDEMFTIOlt  FBOM  TAX  BALE. 

{699  (Idaho)  The  owner  of  property  sold  for 
taxes  ma^  redeem  after  expiration  of  the  three- 
year  penod  and  until  the  notice  required  by 
Bev.  Codes,  S  1780,  Is  f  iven.— Bice  v.  Bock,  144 
P.  786. 

ZX.  TAX  TITI>E>. 
(A)  Tltl*  aB<  RIsktB  of  PuroliMe*  mi  Vm* 
■ml*. 

8  728  (Idaho)  Under  Bev.  Codes.  |  1762,  on 
Qling  of  the  tax  sale  certificate,  the  lien  vests 
in  we  purchaser  and  is  only  divested  b^  the 
payment  to  the  county  treasurer,  on  certificate 
of  the  auditor,  for  the  use  of  the  purchaser,  of 
die  mm  paid  with  interest.- Bice  Bock,  144 
P.  7S«. 

(B)  Tax  De«da. 

8  745  (Idaho)  Where  at  the  time  of  issuance 
of  a  certificate  of  tax  sale,  the  law  did  not  re- 
quire notice,  the  Legislature  had  authority  to 
change  the  remedy  for  enforcement  of  certificate 
contracts,  provided  the  obligatioD  of  the  con- 
tract was  not  iiapaired.— Bice  v.  Bock,  144  P. 
786. 

Bev.  Codes,  |  1763,  which  requires  that  no- 
tice be  given  at  least  three  and  not  more  than 
five  months  before  expiration  of  the  term  of  re- 
demption from  a  tax  Hale,  is  directory. — Id. 


a  tax  deed  until  the  notice  therein  required 
shall  be  given.— Bice  v.  Bock,  144  P.  786. 

A  period  of  time  in  which  notice  is  required 
to  be  given  under  Bev.  Codes.  1 1763,  was  made 
to  end  the  period  in  which  redemption  could  be 


made,  and  not  to  diveat  tka  Mrtifieate  hdder 

of  his  lieD.— Id. 

j  769  (Utah)  A  deed,  to  be  good,  mnat  ledte 
enough  of  the  previous  proceedings  to  show  an- 
tbority  to  sell  the  land  and  maae  the  deed.~ 
WaU  V.  Kaighn.  144  P.  1100. 

S76I  (Utah)  Under  Bev.  St.  1888,  |  2629. 
making  a  tax  deed  prima  facie  evidence  of  facta 
recited,  a  deed,  reciting  that  the  property  was 
offered  to  the  highest  bidder  and  sold  to  the 
county  for  a  sum  which  was  the  highest  and 
best  bid,  shows  the  county  to  have  been  a  com- 
petitive bidder  contrary  to  section  aS2S,  and 
the  deed  is  void.— WaU  v.  Kaighn.  144  P.  U60. 

A  tax  deed  reciting  that  the  treasurer  offered 
the  property,  or  samcient  thereof  to  pay  taxes 
and  costs,  is  void,  as  it  shows  an  offer  of  tiie 
whole  proper^,  contrary  to  Bev.  St  18B6,  | 
2621.— Id. 

8  762  (Kan.)  A  tax  deed  issued  for  an 
amount  not  corresponding  with  that  named  in 
the  notice  of  redemption  held  invalid  for  want 
of  BuflScIent  con^deration.— Fierce  v.  Shelton, 
144  P.  219. 

TEACHERS. 

See  Schools  and  School  Diatrieta,  |  135. 

TELEGRAPHS  AND  TELEPHONES. 
L  EBTABuaHnmra,  OOWTBUimOl^ 

.     Ain>  MAnroENAKOE. 

f  5  (Okl.)  The  terra  "mutual  company"  as  ap- 
plied to  telephone  companies  is  not  necessarily 
synonymous  with  the  term  "without  hire." — 
Pioneer  Telephone  &  Telegraph  Co.  v.  State, 
144  P.  1060. 

{8  (Or.)  Maintenance  of  telegraph  line  with 
cross-arms  extending  three  feet  over  defendants' 
land  for  a  time  exceeding  the  statutory'  period 
of  limitation  held  not  to  authorize  company  to 
attach  cross-arms  extending  ei^  feet  over  such 
land  without  condemnation.— Poatol  Telegraph 
Co.  V.  Forater,  144  P.  491. 

8  20  (Or.)  Where  telegraph  company,  which 
had  acquired  prescriptive  riffst  to  maintain  poles 
with  crosa-arms  extending  three  feet  over  de- 
fendants' land,  was  about  to  attach  longer  cross- 
arms,  defendants  keid  entitled  to  injunctive  re- 
lief and  not  limited  to  a  recovery  of  damages. 
—Postal  Telegraph  Co.  v.  Forster,  144  P.  491. 

Telegraph  company,  which  had  acquired  pre- 
scriptive right  to  maintain  poles  on  border  be- 
tween defendants'  land  and  railroad  right  of 
way  with  cross-arms  extending  over  defendants* 
land,  cannot  be  enjoined  from  using  its  wires 
for  telephone  purposes,  though  Act  CongL  July 
24,  1866,  does  not  give  the  richt  to  maintain 
telephone  Jines.— Id. 

n.  BE01TIATI0N  AND  OPERATION. 

8  26</z  [New.  vol.  17  Key-No.  Series] 

<Okl.)  Where,  on  appeal  from  an  order 
of  a  Corporation  Commission  dividing  telepbone 
tolls,  there  is  absence  of  evidence  to  support  the 
order,  and  it  la  not  the  most  expedient  for  the 
interest  of  the  public  and  all  parties  concerned 
the  cause  will  oe  remanded',  and  a  rehearing 
had  on  which  a  new  order  may  be  predicated. — 
Pioneer  Telephone  &  Telegtaph  Co.  v.  State, 
144  P.  590. 

8  28  (Okl.)  The  Corporation  Commission  has 
jurisdiction  to  entertain  complaints  by  a  mutual 
telephone  company  operating  for  hire  within 
Const  art.  9,  f  6,  against  another  telephone  com- 
pany, and  to  make  such  orders  as  are  reason- 
able pertaining  to  the  public  service. — Pioneer 
Telephone  &  Telegraph  Co.  v.  State,  144  P. 
1060. 

Evidence  introduced  before  the  Corporation 
Commission  at  a  hearing  on  a  complaint  by  mu- 
tual telephone  companies  against  another  tele- 
phone company  held  insufficfent  to  authorize  an 
order  requiring  defendant  to  connect  subscribr- 
ers  of  thb  mutual  oompaniea  Eeaiding  in  certoin 
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towns  when  they  destre  to  talk  to  residents  of 
other  towns  over  complainant's  dear  wire  with- 
in a  radioa  of  15  miles  of  a  certain  town.— Id. 

TENDER. 

See  Descent  and  Distribntion,  |  &1 ;  Mortgages, 

§13  (CalApp.)  Under  Civ.  Code.  $8  149fl. 
1601,  the  tender  of  storage  chai^ea  due  on  the 
property  claimed  by  plaintiff  is  sufficient, 
though  the  money  was  not  actually  offered, 
where  it  was  refused  because  defendants  claim- 
ed other  charges.— Sheller  v.  LiringBton,  144  F. 
547. 

Code  CiT.  Proc.  S  2074,  has  no  appllcatitm  to 
a  tender  of  storage  chaises  neceasary  to  entitle 
the  owner  of  goods  to  poasewion,  but  r^ra  sole- 
ly to  offers  in  writing,  and  prescribes  a  rale  of 
evidence.— Id. 

{  19  (Cal.App.)  CiT.  Code,  {  1600.  dedariog 
that  an  obligation  for  the  payment  of  money  is 
exticRuished  by  offer  of  payment  and  deposit  of 
the  amount  in  the  name  of  the  creditor,  has  no 
application  to  a  tender  of  the  storage  charges 
due  on  goods,  necessary  to  entitle  the  owner  to 
poesession.— Shelter  t.  LiTingston.  144  P.  547. 

TESTAMENTARY  CAPACITY. 

See  WillB,  i  26. 

THEATERS  AND  SHOWS. 

See  Contracts,  |  16. 

THER. 

S«e  Larceny. 

THREATS. 

See  Mortgages.  {  79. 

TIDE  LANDS. 

See  Navigable  Waters.  I  36. 

TIME. 

See  Appeal  and  Error,  3§  a^556;  Certiorari, 
S  6;  Elections,  I  164;  Executors  and  Ad- 
ministrators, §  224  ;  Fraudulent  Conveyances, 
t  47;  Interest,  S  21;  Judttes,  {  51;  Judg- 
ment, SI  198,  217,  275 ;  Justices  of  the  Peace, 
S  87 ;  Mortgages,  S  400;  Sales,  8  126;  Taxa- 
tion, I  69d. 

TITLE. 

See  Adverse  Possession  ;  Carriers,  {  56 ;  Deeds, 
U  54,  66;  Ejectment;  Property,  S  9;  Pub- 
lic Lands,  §  32;  Quieting  Title;  Sales,  $ 
468 ;  Statutes,  S§  109-125 ;  a?axaUon,  (S  728- 
762;  Trover  ana  Conversion,  §  16;  Vendor 
and  Parcbaser.  If  130. 140 ;  Waters  and  Wa- 
ter Course^  |  4. 

TOKEN. 

See  False  Pieteaeea,  {S  6,  43. 

TORTS. 

See  Carriers,  S;  280,  316 ;  Fraud ;  Ubel  and 
Slander ;  Malicious  ProsecutioD  ;  Master  and 
Servant,  5J  302-311 ;  Municipal  Corporations, 
|§  733-847  ;  Nuisance ;  Principal  and  Agent, 
I  147;  Trover  and  Conversion. 

TOWNS. 

L  CREATION,  ALTERATION,  EXIST- 
ENOE.  AND  POUTIOAI. 
FtTNOTIONS. 

I  (  (Okl.)  A   "township"  la  an  involuntary 

territorial  and  political  division  of  a  state,  or- 
ganized as  a  corporation  for  the  exercise  of  a 


portion  of  the  state's  political  power.— TJbertj 
Tp.  V.  Kock  Island  Tp.,  144  P.  1025. 

S  1 1  (Okl.)  Where  property  was  acQutred  for 

gkrk  purposes  by  a  township  under  Wilson's 
ev.  &  Anu.  St.  1903.  H  687^5886,  and  Seas. 
Lawa  1903,  c.  23,  a  new  township  organized 
from  a  part  of  such  township,  under  St.  1890. 
S  1815,  as  amended  by  Sess.  Laws  1897,  c.  12, 
art.  2  (Rev.  Laws  1910  U  1600,  8173).  and  not 
including  such  park,  bad  no  right  of  action 
against  the  old  township  by  reason  thereof. — 
Liberty  Tp.  v.  Rock  Island  Tp.,  144  P.  1025. 

n.  OOVEBNICENT  AND  OFFIOBRI. 

S  16  (Okl.)  Property  held  by  a  township  as 
trustee  of  the  state  is  subject  to  the  legislative 
will  as  to  Its  dlspoflttlon.— Liberty  Tp.  v.  Rock 
Island  Tp..  144  P.  1028. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Injunction,  i  119 ;  Sales,  i  462. 

I.  »g*»ira  AND  NAMES  SUBJECTS  OF 
OWNERSHIP. 

S  1  (Kan.)  A  "trade-mark"  relates  chiefly  to 
the  thing  sold,  while  a  "trade-name"  involves 
also  the  individuality  of  the  maker  both  for  pro- 
tection in  trade  and  to  avoid  confusion  in  busi- 
ness, as  well  as  securing  the  advantages  of  a 

food  reputation.— Harryman  v.  Harryman.  144 
\  262. 

TRANSFER  OF  CAUSES. 

See  Judgea,  H  61.  66. 

TRANSFERS. 

See  Garrien,  1  66. 

TRESPASS. 

See  Easemente,  H  9.  86:  Injunction.  {  12; 
Minea  and  Minerali,  }  26;  SbarUb  and  Con- 
stables, i  98. 

TRIAL 

See  Appeal  and  Error,  K  171-300,  1027,  1062. 
1068 ;  Attorney  and  (Juent,  |  167 ;  Bastarda, 

i71;  Bills  and  Notes,  |§  32,  539;  Bridges, 
46 ;  Brokers,  §  88 ;  Cancellation  of  Instm- 
ments,  8  51;  Chattel  Mortgages,  {  176;  Con- 
tinuance; (Josts;  Criminal  Lmv.  2'.).  635- 
829,  1033-1064,  1172;  Dee.N.  W>.  IS; 
Ejectment,  {  106;  Eminent  Jiiuniihi,  S  222; 
False  Pretenses,  S  61;  Fraud,     04.  05 ;  Gas, 

{20;   Highways,  S  184;   Homicide,  S  340; 
nsane  Persons,  S  27;    Insiirnneii,  §  608 ; 
Judgment,  I  958;  Jury;  Libil  luid  Sl.imior. 

?t  123,  158,  159;  Malicious  Prosecutiun,  i 
1:  Master  and  Servant,  U  281,  286,  288- 
296,  332:  Money  Received,  |  19;  Municipal 
Corporations,  §§  706,  822;  Negligence,  88 
136,  141,  142;  New  Trial;  IMncipal  and 
Agent,  §24;  Railroads,  §  484;  Rape,  |S  67, 
69 ;  Receiving  Stolen  Goods,  8  9 ;  Reference ; 
Siiiei,  11  126,  864;  Statntes,  |  176;  Stipn- 
latknm ;  Venue. 

IV.  RECEPTION  OF  EVIDENCE^ 

(A)  Introdaotlon.  Offer,  and  Admission  of 
Bvldence  In  C}«BerHl. 

8  50  (Wash.)  Whether  the  jnry  should  be  ex- 
cluded during  arguments  oa  qmetions  of  law  is 
in  the  discretion  of  the  court— Gileher  v.  Seat- 
tle Electric  Co.,  144  P.  630. 

g  54  (Nev.)  In  a  trial  before  the  court  in  an 
action  for  criminal  conversation,  the  admis- 
sion of  letters  containing  matters  which  were 
competent  and  matters  which  were  incompetent 
as  evidence  Acid  not  error  where  their  effect 
was  limited  to  the  matters  for  which  they  were 
competent.— Rehling  v.  Brainard,  144  P.  167. 


I'or  cases  to  t)«Q  pj^,  ft  Am.  Dig.  Key  No.  Beries  ft  Indexes  see  same  topic  and  section  (I)  NUHBER 
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(B>  Ovdm  of  Psoof,  Rcbattal,  and  Re- 

j  68  (Wash.)  An  offer  of  evidence  after  both 
parties  had  rested  and  after  an  adjournment, 
wbioh  did  not  show  that  the  offered  evidence 
was  newl;  discovered  or  its  introduction  inad- 
vertently overlooked,  is  properly  refused.— Hit- 
ter T.  City  of  Seattle,  144  P.  01. 

VX.  fAEINO  CASE  OB  QUESTION 
FROM  JVBT. 

(A)  (t««ftUoB«  of  Law  or  of  Foot  1b  Oe»- 
•ntl. 

f  136  (Or..i  Under  L.  0.  h.  8  186.  construc- 
tion of  an  order  given  to  a  railroad  employ^ 
held  for  the  court. — Chadwick  v.  Oregon-Waedi- 
iDgton  R.  &  Navigation  Co..  144  P.  116S. 

6  139  (Aria.)  The  weight  and  effect  of  the 
testimony  of  competent  witnesses  was  properly 
left  to  the  jnry.— FemandoE  v.  State,  144  P.  640. 

{  139  (Or.)  If  there  is  any  evidence  to  snp- 

Sort  the  veroict,  a  motion  for  an  instnicted  ver- 
ict  is  properly  orermled.— Willetts  t.  Scudder, 
1^  P,  87. 

(C)  DlsmlaMl  or  Nonsalt. 

{  159  (Wash.)  Where  plaintiff  could  not  re- 
cover on  proving  all  of  the  allegations  of  the 
complaint,  the  court  properly  dismissed  the  ac- 
tion when  the  complaint  was  challenged  by  ob- 

i'ection  to  evidence  in  support  of  it. — Manna  v. 
Joston  Harbor  R.,  S.  S.  &  Land  Co.,  144  P. 
63S. 

S  163  (Or.)  A  motion  (or  Judgment,  made  at 
the  close  of  plaintiff's  evidence,  without  stating 
any  grounds  therefor,  la  insufficient  as  a  motion 
(or  a  nonsuit — Hammer  t.  Campbell  Automatic 
Safety  Gaa  Bnmer  Co.,  144  P.  ^ 

CD]  Dtreottom  of  Tevdlot. 

S  170  (Okl.)  On  motion  to  direct  a  verdict,  the 
question  is  whether,  admitting  the  truth  of  all 
the  evidence  In  favor  of  the  party  against  whom 
the  action  is  brought,  together  with  the  reason* 
able  inferences  drawn  therefrom,  there  is  enough 
evidence  to  sustain  a  verdict  for  him.— Cbest- 
uutt-Gibbons  Grocer  Co.  v.  Consumers'  Fruit 
Co.,  144  P.  591. 

g  1 70  (Or.)  A  motion  to  instroct  a  verdict  (or 
plaintiff  was  properly  denied,  where  there  was 
some  evidence  ^uthorizinf;  a  verdict  (or  defend- 
ant—Powder Valley  State  Bank  t.  Hodelaon, 
144  P.  484. 

VH.  IK8TBUCTIONS  TO  JVBT. 

<A)  PMTlneo  of  Oowi  sad  Jmey  In  Goh- 
cval. 

8  191  (Wash.)  An  instruction  which  referred 
to  the  place  of  accident  as  "in  the  thickly  set- 
tled part  o(  the  city"  Aeld  not  erroneous  as  a 
comment  on  the  facta.— Sheffield  t.  Union  Oil 
Co.  of  California,  144  P.  629. 

8  194  (OkL)  An  instraction  on  assumption  o( 
risk  held  not  objectionable  as  a  comment  on  the 
weight  o(  the  evidence.— St  Louis  <Se  B.  F.  R. 
Co.  v.  Brown,  144  P.  1075. 

1 199  (Or.)  In  an  action  for  personal  injuries 
to  the  servant,  the  court  should  instmct  the 
jury  whether  the  action  comes  within  the  Em- 
ployers' Liability  Act  or  under  the  common-law 
rules,  and  not  leave  that  question  for  the  jury 
to  determine.— Hoag  t,  WashiQston*Oregon  Cor- 
poration, 144  P.  674. 

<B)  IVcoeaaltr  mnd  Snbjeot-Mafter. 

8217  (Wash.)  While  the  court  maj  instruct 
the  juiT  that  it  should  not  be  guided  by  passion, 
empathy,  or  prejudice,  its  failure  or  refusal  to 
do  so  is  not  error.— Gloherty  t.  Griffiths,  144  P. 
912. 

CO}  Form*  Re«al«lteB,  and  Sofllelaaer. 

1228  (OkL)  An  instruction  that  if  the  plain- 
tiff employ^  was  negligent  the  jury  should  re- 
duce hu  damage*  in  proportioa  to  his  negligence 


h€i4  not  open  to  tb»  obiecdon  that  the  wmA 
"shall,"  instead  of  "should,**  should  have  been 
used.— St  Louia  &  S.  F.  R.  Co.  v.  Brown.  144 
P.  1076. 

8  238  (Wash.)  Where  the  court  gave  a  proper 
instruction  on  the  law  of  mutual  and  concurring 
negligence,  its  failure  to  tell  the  Jaiy  the  reason 
(or  the  rule  of  taw  given  in  the  instruction  was 
not  emnMona— Gloherty  t.  Griffiths,  144  P.  912. 

(D)  Applloablllty  to   Pleadlnsa  and  Bvi- 
d«aee. 

8  262  (Wash.)  An  instruction  most  submit  on- 
ly matters  sustained  by  evidence^Van  Dyke 
V.  Johnson,  144  P.  640. 

I  253  (Or.)  A  requested  charge,  whiA  ignores 
evidence,  is  properly  refused.- Pfeiffer  t.  Ore- 
gon-Washington  B.  &.  Nav.  Co..  144  P.  762. 

(B)  Beaa«st«  or  PrayoM. 

f  260.  Refosal  of  instmeCfonseorered  by  those 
given  Aeld  not  error. 

— (OkL)  Tamer  r.  Maxey,  144  P.  1064;  St 
Louis  ft  S.  r.  R.  Co.  V.  Brown,  Id.  1075; 

(Or.)  Pfeiffer  v.  Oregon-Washington  B.  ft 
Nav.  Co.,  144  P.  762; 

(Wash.)  Bagley  t.  Foley,  144  P.  26. 

8  260  (Kan.)  When  correct  instructions  have 
been  given,  the  refiual  to  give  others  is  not 
error.— CuIfaertBon  v,  Sheridan,  144  P.  268. 

8  260  (Okl.)  Defendant's  reqaested  special  In- 
structions on  the  right  of  the  plaintiff  attor- 
neys to  recover  the  compensation  sued  for  held 
sufficiently  covered  by  the  instructions  given. — 
Turner  v.  Maxey.  144  P.  1064. 

8  260  (pr.)  An  instruction  that  property  own- 
ers  adjoining  a  railroad  assume  the  risk  of  in- 
jury from  fire  set  without  negligence  hetd  suffi- 
ciently covered  by  a  general  Instruction  placing 
the  burden  of  proof  on  plaintiff.— 14  Salle  t. 
Central  R.  R.  of  .Oregon,  144  P.  414. 

8  260  (Or.)  Where  the  instructions  fairly  cov- 
ered the  issues  and  construed  as  a  whole  were 
free  from  error,  it  was  not  error  to  refuse  other 
instructions  correctly  stating  tiie  law.— Powder 
Valley  State  Bank  t.  Hudelson,  144  P.  494. 

(G)  Conatraetlon  aad  Operation. 

8  295  (Or.)  Instructions  should  be  considered 
as  a  whole  to  determine  their  sufficiency.— Pow- 
der Valley  State  Bank  v.  Hudelson,  144  P.  494. 

f  296  (Or.)  An  Instraction  ImpooUic  the  abao- 
late  du^  on  the  railroad  to  adopt  the  most 
approved  appliancea  to  prevent  fire  held  cured 
by  other  instructions  making  it  the  duty  of  the 
railroad  to  use  reasonable  diligence  in  promot- 
ing the  most  approved  appliancea— La  Salle  v. 
Central  B.  R.  of  Oregon,  144  P.  414. 

8  296  (Or.)  Error  in  an  instruction  as  to  the 
duty  of  a  traveler  on  a  highway  to  exercise  care 
held  cured  by  other  Instructions.— Qigonx  t, 
Yamhill  County,  144  P.  437. 

8296  (Wash.)  Where  the  court  charged  that 
defendants  must  prove  contributory  negligence 
by  a  fair  propouderance  of  the  evidence,  an  in- 
struction stating  the  allegations  of  the  plead- 
ings, without  referring  to  the  reply,  was  not 
misleading.— Van  Dyke  v.  Johnson,  144  P.  540. 

An  instruction  on  the  issue  of  contributory 
negligence  held  not  erroneous  as  imposing  on 
plaintiffs  the  duty  of  exercising  extraordinary 
care  and  prudence,  In  view  of  outer  instructlomi 
given. — Id. 

vm.  ctrsTODT.  oonsugt,  and  db- 

LIBEBATIOMS  OF  JTUBT. 

B  307  (Kan.)  Where  the  pleadings  were  eas- 
ily understood,  it  was  not  error  topermft  them 
to  be  taken  to  the  jury  room.— Cnlbertscm  t. 
Sheridan,  144  P.  268. 

8  315  (OkL)  That  the  foreman  of  a  jury,  on 
the  suggestion  of  a  Juror,  fotind  the  quotient 
of  the  amount  voted  for  by  each  juror  Aefd  not 
to  render  the  vei-dict,  determined  after  sevenJ 
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mbeMnnnt  Votes,  innlid  u  a  qoetient  rerdtet 
—St.  Unua  &  S.  r.  B.  Oo.  T.  Brovn,  144  P. 

1075. 

"Quotient  verdict"  defined.— Id. 

S3I7  (Wash.)  Where  defendant  failed  to  call 
to  court's  attration.Uie  misconduct  trf  jurors  in 
talking  abont  case  while  viewins  the  scene  of 
the  accident,  he  could  not  urge  such  miscon- 
duct after  a  verdict  for  plalnUff.— Ulohertj 
Griffiths,  144  P.  912. 

IX.  VEBDIOT. 
(A)  Ovaena  V*»«l«t. 

1393  (OU.)  Where,  in  an  action  for  fl,TOO 
as  the  value  of  a  horse,  the  only  testimony  of 
Talue  is  that  of  the  owner  that  the  horae  was 
worth  $1,600,  a  verdict  for  "the  sum  of  ^12X10) 
twelve  hundred"  will  be  construed  to  be  a  Ter- 
dict  for  $1.200.00.— St.  Loois  ft  S.  F.  B. 
Co.  V.  Mounts,  144  P.  1036. 

S  343  (Host)  A  verdict  ie  to  be  so  construed 
as  to  carry  out  the  intent  of  the  jury,  ao 
there  being  no  difficulty  in  understanding  the 
verdict  waa  intended  to  assess  damages  at  a 
certain  amount,  lialf  actual  and  balf  punitive, 
it  is  sufficient,  as  regards  right  to  entry  of 
judgment  in  conformity  to  it.— State  v.  District 
Oourt  of  Twelfth  Judicial  Dist  tat  Valley 
County.  144  P.  5&4. 

1 344  (Okl.)  Jurors  cannot  impeach  or  ex- 
plain their  verdict  by  showing  on  vrhat  grounds 
It  was  rendered,  or  that  they  made  a  mistake, 
or  misunderstood  the  law,  or  the  result,  of  their 
finding.— St.  Louis  &  S.  F.  R.  Co.  v.  Brown,  144 
P.  1075. 

X.  TBIAI.  BT  OOUKT. 

(B)  FlaUass  mt  FMt  C«*«lnKtoM« 
of  I<mw. 

1388  (Or.)  Under  Const,  art.  7,  |  8,  as 
amended  November  8,  1910,  and  L.  O.  L.  » 
157-169,  a  judgment  on  trial  by  the  court  with- 
out tindintis  or  conclusions  of  law  is  void. — 
Clackamas  Southern  By.  Co.  v.  Vick,  144  P. 
84. 

S  388  (Or.)  Where  an  action  at  law  Is  tried 
to  the  court,  the  court  should  make  findings  on 
the  issues  raised  by  the  pteadingB  on  its  own  mo- 
tion.—Weishaar  V.  Pendleton,  144  P.  401. 

$392  (Kan.)  Where,  in  a  trial  without  a 
jury,  the  court  ststes  the  findings  and  conclu- 
sions contemplated  by  statute,  error  cannot  be 
predicated  on  the  court's  refusal  to  answer  ques- 
tions of  fact. — M.  B.  Smith  Lumber  Co.  t. 
Bussell,  144  P.  819. 

S  392  (Or.)  Where  the  court  makes  findings  on 
the  issues  raised  by  the  pleadings  on  its  own 
motion,  any  further  findings  desired  must  be  re- 
quested.- Weisbaar  v.  Pendleton,  144  P.  401. 

8  397  (Cal.Ap'p.)  Where  the  court  found  that 
defendant  agreed  to  divide  commiBsions  on  the 
sale  of  a  tract  of  land,  if  plaintiff's  assignor 
would  effect  a  sale,  but  that  plaintiff's  assign- 
or did  not  do  so,  the  question  whether  defend- 
ant agreed  to  account  to  plaintiff's  assignor 
for  the  commissions  received  on  such  sale  was 
an  immaterial  issue,  on  which  no  finding  was 
necessary. — Beynolda  v.  Jackson,  144  P.  806. 

TROVER  AND  CONVERSION. 

Bee  Chattel  Mortg^es,  U  169,  176;  Interest, 
I  81;  Beplevin,  t  93. 

X.  AOTB  OONSTITUTINO  OOltrBB- 
8ION  AHD  XJABIIim 
THEBEFOB. 

1 4  (Or.)  A  creditor  taking  the  projierty  of  a 
deotor  to  sell  for  tlie  purpose  of  paying  debts 
held  guilty  of  converijion  in  taking  a  note  and 
mortgage  for  property  sold,  and  denying  that 
any  part  of  it  belonged  to  the  debtor.— Tempte- 
ton  V.  Rockier,  144  P.  405. 


n.  ACTIONS. 
'  (A)  nisht  of  AetloB  and  Defeases. 

S  16  (Mont)  In  trover,  plaiutifE  must  recover 
if  at  all  upon  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  that  of  his  adversai?. 
~Kinsman  v.  Stanhope,  144  P.  1083. 

To  recover  in  trover,  plaintiff  must  show  a 
general  or  special  ownership  and  a  right  to  im- 
mediate possession  of  the  property  at  the  time 
of  the  taking  by  defendant.- Id. 

TRUSTS. 

See  Bankruptcy,  |  308;  Banks  and  Banking, 
S§  801,  810,  311;  Cemeteries,  {  18;  Inter- 
est, 1  31;  umltation  of  Actiona,  |  89;  Mo- 
nopoOea,  |  16. 

I.  OBEATIOV.  EXI8TEHOE,  AHD  VA- 
XJDITT. 

(A]  Bxpress  Truts. 

I  I  (Or.)  A  trust  la  the  holding  of  property 
Buoject  to  a  duty  of  employing  It  or  applying 
its  proceeds,  according  to  directions  given  by  the 
person  from  whom  it  was  derived.— Templeton 
V.  Bockler,  144  P.  405. 

S  44  (Or.)  Evidence  of  the  conveyance  of  land 
to  testator  by  his  wife  having  been  on  a  parol 
agreement  that  he  should  will  it  to  plalntiffii 
held  not  sufficiently  speoific  and  definite  to  es- 
tablish a  trust,  even  if  there  was  anything  to 
take  it  out  of  the  statute  of  frauds,— Baker  v. 
Uglow,  144  P.  758. 

(B)  ReanltSHV  Tnuts. 

1 81  (Or.)  Where  a  contract  to  purchase  prop- 
erty was  taken  in  the  name  of  a  mother,  but 
the  punments  on  the  price  were  an  made  by  her 
son,  she  was  a  mere  naked  trustee  for  him.— 
Martin  v.  Thomas.  144  P.  684. 

II.  CONSTBUCTION  AMD  OPEBA- 

Tion. 

(B)  Estate  or  Interest  of  Trwstee  •md  of 
Cestat  line  Trast. 

I  131  (Colo.)  The  statute  of  uses  operates  to 
unite  the  legal  and  equitable  estates  in  land 
only  in  cases  where  the  created  trust  is  a  dry, 
naked,  or  passive  one.— Ohio  &  Colorado  Smelt- 
ing &  Hefining  Co.  v.  Barr.  144  P.  RJ2. 

The  statute  of  usee  operates  solely  on  express 
trusts  created  by  the  parties  and  disclosed  by 
the  terms  of  tiie  conveyance,  and  not  on  im- 
plied, resulting,  or  constructive  trusts.— Id. 

Where  a  deed  conveyed  property  to  trustees 
without  naming  the  beneficiary,  subject  to  a 
parol  agreement  that  the  trustees  should  convey 
to  the  U.  Mining  Company  on  its  payment  of 
$12,000,  or  to  one  of  the  trustees  if  he  was 
compelled  to  pay  notes  for  the  amount  which 
he  indorsed,  as  be  subsequentty  was,  the  min- 
ing company  acquired  no  title  under  the  stat- 
ute of  uses. — Id. 

S  l38'/2  (Or.)  Where  a  contract  to  purchase 
properly  was  taken  in  the  name  of  a  mother,  but 
the  pasrments  on  the  price  were  ail  made  by 
her  son,  the  property  could  not  be  reached  by 
her  creditors.— Martin  t.  Thomas,  144  P.  684. 

Vn.  ESTABUSHMENT  AHD  EB* 
FOBOEBIENT  OF  TBUST. 
(O)  Action*. 

S  3$9  (Or.)  Equity  held  to  have  jurisdiction 

to  compel  a  creditor  to  account  to  hia  debtor 
for  the  proceeds  of  trust  property  owned  by  the 
debtor  and  claimpd  to  have  been  converted  by 
the  creditor. — ^Templeton  v.  Bockler,  144  P. 
405. 

9  365  (Mont.)  Plaintiff  held  barred  by  laches 
from  maintaining  an  action  against  the  patentee 
of  public  land  and  his  grantees  to  impose  a 
trust— Kimes  t.  Nortbem  Pac.  R.  Co.,  144  P. 
166. 
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TUNNELS. 

See  Eminent  Domain,  |  33. 

UNITED  STATES. 

See  Commerce,  {  8;   IndUiu;  Tmde-Uarks 
and  Trade-Names. 


See  TroBta. 


USES. 
USURY. 


II.  FENAIAIBS  AHB  FORFEITUBBS. 

S  136  (Okl.)  'nie  remedy  prescribed  by  Conat. 
art.  14,  {  3,  giving  the  debtor  a  rigbt  to  re- 
cover from  one  receiving  the  usurionB  interest 
twice  the  amount  of  intaiest  paid,  is  ezclnaive. 
—Anderson  t.  Tatro,  3.44  P.  800. 

i  137  (Okl.)  The  giving  of  a  renewal  note  is 
not  a  payment  of  the  earlier  one  as  contempla^ 
ed  by  Const,  art  14,  §  3,  authorising  a  re- 
covery of  tvrice  the  amount  of  usurious  mteiMt 
paid.— Anderson  v.  Tatro,  144  P.  360. 

Where  the  borrower  pays  to  a  purchaser  of 
a  note  containing  uaurioua  interest  tlie  amount 
thereof,  be  cannot  sue  the  payee  under  Const 
art  14,  t  8,  for  double  the  amount  the  in- 
tereit  pud.— Id. 


UTTERING. 


See  Forgery.  |  4. 

VACATION. 

See  Ejxecution,  IS  242,  251 :  Executors  and  Ad- 
ministrators, I  375;  Judgment  il  13»-~160> 
199;  Officers,  |  68. 

.  VENDOR  AND  PURCHASER. 

See  Broken,  {  11;  Limitation  of  Actions,  6 
44;   Sales;  Specific  Performance. 

I.  BEQinSITEa  AND  VAUDITT  OF 
OONTRAOT. 

8  18  (Or.)  Where  the  vendors,  after  expira- 
tion of  the  time  limit  on  an  option  to  sell  land, 
treated  the  contract  as  being  auve  and  continued 
negotiations,  they  waived  their  right  to  insist 
that  the  contract  had  expired  by  limitation. — 
McCarty  v.  Helbling,  144  P.  499. 

133  (Wash.)  A  representation  by  agents  of  a 
vendor  to  a  purchaser  that  the  vendor  and 
others  would  construct  improvements  in  the 
neighborhood  which  would  enliance  the  value 
of  the  property,  was  not  ground  for  rescission.— 
Manns  t.  Boston  Harbor  B.,  8.  S.  ft  Land  Co.. 
144  P.  685. 

n.  OOHSTBUOnOK  AMD  O^RA- 
TXOR  OF  OONTRAOT. 

1 54  (Mont.)  A  purchaser  in  possession  of 
land  nnder  a  contract  of  purchase  calling  for 
payment  In  installmentR  has  an  equitable  in- 
terest in  the  land.— StritBel-SpabMfl!  Lumber 
Co.  v.  Edwards,  144  P.  772. 

IT.  VEREOBMAXCE  OF  OOHT&A.OT. 

rA)  Title  nmd  Bstate  of  Vendor. 

8  130  (Or.)  A  homestead  entryman's  agree- 
ment to  sell  real  estate  and  furnish  an  abstract 
of  title  thereto  binds  him  to  convey  a  good 
marketable  title  based  on  a  previous^  issued 
patent.— McCarty  v.  Helbling,  144  P.  499. 

8  140  (Kan.)  A  contract  to  furnish  an  ab- 
stract showing  a  marketable  title  is  not  com- 
plied with  by  presenting  one  showing  by  affi- 
davit only  that  the  fee  title,  which  appears  to 
be  outstanding,  has  been  divrstod  by  adverse 
possession. — Beeler  v,  ISims,  144  P.  237. 

Where  an  abstract  of  title  showed  a  tax 
deed  merely  by  designating  the  instrument  as 
one  issued  to  a  person  named  on  a  date  given, 
it  did  not  show  a  merchantable  title  nndw  tha 
tax  deed.— Id. 


(D>  P»7ment  of  Fwrekwie  1Io««t. 

8  172  (Or.)  Where  the  vendors  were  unable  to 
give  good  title  at  the  time  stipulated  therefor 
and  for  payment  of  the  balance  of  the  purchase 
money,  and  the  time  was  extended  without  any 
agreement  by  the  purchaser  to  pay  interest  on 
the  unpaid  purchase  money,  the  purchaser  was 
not  liable  for  such  intereet.— luCarty  t.  Hel- 
bling, 144  P.  480. 

T.'  BIOBT8  AND  UABIUTIEB  OF 
PAHTXES. 
<0)  Bobs  Fide  Pnveluwer*. 

8  229  (Colo.App.)  Where  the  purchaser  had 
both  actual  and  constructive  notice  of  a  reser- 
voir right  over  part  of  the  land  and  of  the 
claims  of  the  owners  thereof,  or  notice  of  such 
matters  aa  should  put  him  on  inquiry,  be  was 
chargeable  with  knowledge  of  all  such  facts  as 
be  might  have  ascertained  by  making  due  in- 
quiry, including  reservoir  filings  and  a  decree 
affecting  the  easement— Edwards  v.  Roberts, 
144  P.  856. 

8231  (Colo.App.)  Where  maps  and  sworn 
statements  of  the  owner  of  a  reservoir  were  of 
record,  and  tbe  last  purchaser  and  his  graat<«s 
liad  been  advised  thereof,  such  record  was  con- 
structive notice  to  such  purchaser  of  the  mat- 
ters therein  shown.— Edwards  v.  Roberts,  144  P. 
856. 

8  232  (Okl.)  A  purchaser  from  vendors  not  in 
possession  is  chargeable  with  notice  of  tbe  in- 
terest of  a  person  in  open  and  actual  posieBdon. 
—Shaffer  v.  Turner,  144  P.  366. 

Vn.  BEBCEDIEB  OF  PUROKA8EK. 

(A)  Beeorerr-  ot  Parehue  Homer  Pmtd. 

1 334  (Okl.)  Where  a  parchaser  defaults  after 
paying  part  of  the  price,  he  cannot  recover  the 
money  so  paid.— Snyder  v.  Johneon,  144  P.  10B5. 

8  34 1  (Okl.)  Evidence  keld  insufficient  to  show 
mutual  rescisslfm  of  tbe  contract  after  default 
of  the  purchaser.— Snyder  t.  JohDson,  144  P. 
1035. 

VENUE. 

See  Orlmlnal  Iaw,  $8  122,  1166;  DivoNe.  | 
66 ;  Mandamus,  |  4. 

I.  NATURE  OB  8UBJEOT  OF  ACTION. 

8  5  (Cal.)  Whether  an  acti<m  is  for  the  deter- 
mination of  an  interest  in  real  property  witiiin 
Code  dv.  Proc.  |  392,  must  be  detormined  fr<nn 
tbe  allegations  of  the  complaint  and  the  char- 
acter of  tbe  judgment  which  might  be  rendered 
upon  default- Donohoe  v.  Risers,  144  P.  96S. 

Action  to  have  it  adjudged  tbAt  property,  pur- 
chased by  plaintiff  with  R.'s  money,  title  to 
which  was  taken  in  the  name  9f  R.,  who  sub- 
sequently conveyed  to  a  corporation,  was  held 
under  the  terms  of  agreement  by  which  the  prof- 
its were  to  be  divided  between  plaintiff  and  R. 
held  one  for  the  determination  of  a  right  or 
interest  in  real  property  within  Code  Civ.  Fro& 
8  892.-Id. 

H.  DOMIOIUE  OB  BESIDENOE  OF 
PARTIES. 

8  26  (Okl.)  Where  defendant  went  voluntarily 
into  another  county  on  his  private  business,  and 
was  not  going  to.  retumiug  from,  or  attending 
court  under  a  subpoena,  wiuin  Bev.  Laws  191^ 
S  5064,  and  w^as  not  !n  such  coun;^  through  any 
fraud  or  procurement  of  plaintiff,  he  was  sulv- 
ject  to  service  of  summons  in  the  county,  in  an 
action  against  him  pursuant  to  section  4679. — 
Clark  V.  Willia,  144  P.  587. 

in.  CHANGE  OF  TENVE  OR  PLACE 
OF  TRIAX. 

1 52  (WaahJ  In  view  of  Bern.  &,  BaL  Code,  8 
215,  section  209,  anthorixing  changes  ot  venue 
for  convenience  of  wttneBses,  etc.,  applies  alike 
to  local  and  transitory  actioDS.— Stoto  v.  Su- 
perior Court  of  King  County,  144  P.  281. 
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i  92  (W«ah.)  On  an  ap^katlm  for  chanfe  of 
TOine  for  omrcnieDee  of  wlttteiMs»  the  coart 
cannot  consider  the  convenience  of  nonrwident 
witoevaes.— State  v.  Saperior  CVrart  in  and  for 

Pacific  County,  144  P. 

{61  (Colo.)  A  defendant  who  did  not  move 
for  a  change  of  place  of  trial  until  about  nine 
months  after  service  of  sommODB.  and  not  then 
until  after  issues  had  been  settled,  tailed  to 
file  his  motion  in  time.— Kingebuzr  T.  Treeland, 
144  P.  887. 

SS3  (GaLAlpp.)  Under  Code  Ch.  Fkoc  M 
395,  396,  tlioi^h  notice  of  motion  for  change  of 
venue  to  the  county  of  defendant's  resi- 
dence was  insufflcienL  the  defect  was  cured 
by  reference  to  the  demand  and  affidavit  of 
merito  showing  that  the  ground  of  the  motion 
was  defendants'  residence  in  a  county  other 
than  that  in  which  the  action  was  commenced. 
— Westover  v.  Bridgford,  144  P.  318. 

1 66  (CaLApp.)  AffldaTit  of  merits  on  motion 
to  change  place  of  trial  heid  sufficient— West- 
over  V.  Bridgford.  144  P.  313. 

I  66  (Wash.)  Affidavits  held  insufficient  to  jna- 
tify  a  change  of  venue  for  convenience  of  wit- 
neasefl.— State  v.  Superior  Court  in  and  for  Pa- 
cific Coonty,  144  P.  898. 

177  (Colo.)  The  right  to  have  the  place  of 
trul  changed  is  a  personal  privilege  which  may 
be  waived.— Kingsbury  v.  Vreeland,  144  P. 
887. 

The  right  to  have  the  place  of  trial  changed 
is  generally  waived  unless  motion  for  a  change 
is  made  in  apt  time.~Id. 

{80  (Wash.)  Under  Bern,  ft  Bal.  Code,  (  215. 
the  court  to  which  an  action  is  transferred 
under  the  statute  permitting  changes  of 
venue  has  jurisdiction,  if  the  conrt  wherein  the 
action  originated  had  jiiribdiction.— StHte  v,  Su- 
perior Court  of  King  County,  144  P.  291. 

6  84  (CaLApp.)  Objettion  to  notice  of  motion 
to  change  place  of  trial  not  showing  that  de- 
fendants resided  within  the  state  held  waived 
by  contesting  the  motion  without  raising  the 
objection.— Weslover  v.  Bridgford,  144  P.  813. 

The  defect  in  an  affidavit  of  merits  on  a  mo- 
tion to  change  the  place  of  trial  which  was 
sworn  to  before  a  notaiT  public  of  a  county 
other  than  that  in  which  ue  venue  was  laid  was 
waived  where  no  objection  waa  made.— Id. 

VERDICT. 

Bee  Appeal  and  Error,  H  988-1(02;  Trial.  {{ 
170^  m.  38^-644. 

VESTED  RIGHTS. 

Bee  Ccmstitntional  Law,  |{  93-106. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  {{  170-188. 


See  Elections. 


VOTERS. 
WAIVER. 


See  Appeal  and  Error,  SS  773,  1078 ;  Appear- 
ance; Contracts,  §  111;  Criminal  T-aw,  { 
676;  Divorce.  §  184;  Ejectment.  5  148;  Es- 
toppel; Oamieliment,  I  135;  Indictment  and 
Information,  8  196;  Insurance.  SS  84.  7.55; 
Justices  of  the  Peace,  %  84;  Pleading,  S  404 ; 
Vendor  and  Purchaser,  {  18;  Venue.  88  77, 
84;  Waters  and  Water  Couraes,  {  33;  Wit- 
nesses, {  218. 


See  Tender. 


WAREHOUSEMEN. 
WARRANT. 


See  Munidpal  Cornoratlona,  {  888;  Searches 

nnd  Splistirf'9.  *^ 


WARRANTY. 

See  Sales,  {  274. 

WATERS  AND  WATER  COURSES. 

See  (Constitutional  Law.  |8  80,  211,  278;  Con- 
tracts, {  99 ;  Courts,  I  91 ;  Eminent  Domain. 
{  47;  Frauds,  Statute  of,  {  B6;  Landlord 
and  Tenant,  {  136;  Licenses,  {  44;  Munici- 
pal Corporations.  {_847:  Navlgahle  Waters; 
Statntea,  |  114;  Taxation,  {{  40.  284,  267, 
631. 

I.  APPROPBIATIOir  OF  BIGHTS  IK 
PUBUC  LANDS. 

{4  (Or.),  Where  the  title  to  land  passed  from 
the  sovernmeot*  prior  to  the  Deaert  Land  Aet, 
the  rights  of  the  bolder  of  the  land  are  not  af- 
fected thereby.— In  re  Willow  Creeli,  144  P.  505. 

{6  (Or.)  A  stite  may  chaise  the  common- 
law  rule  as  to  riparian  rights  and  permit  ap- 
propriation of  waters,  bat  cannot  doKtroy  the 
right  to  the  use  of  water  for  government  prop- 
erty, and  la  limited  by  the  power  of  the  gen- 
eral government  to  prevent  interference  with 
navigation.— In  re  Willow  Creek.  144  P.  505. 

8  23  (Or.)  Where  a  mill  company  having  a 
right  to  divert  water  for  power  purposes  did  not 
need  the  water  duifn*  certain  summer  months, 
and  had  never  used  it  at  that  time,  it  bad  no 
right  to  the  water  during  those  months  and 
could  not  convey  a  right  to  its  use  to  others  to 
be  used  for  irrigation  purposes,  since  the  ap- 
propriator's  right  la  measured  by  his  use.— In  re 
North  Powder  Biver,  144  P.  485. 

{24  (Or.)  The  appropriation  of  water  to  u 
beneficial  use  Is  founded  upon  the  rule  of  ne- 
cessity, and  the  necessity  measures  the  right,  so 
that  subsequent  appropriators  may  use  the  sur- 
plus of  the  prior  appropriation  which  is  not  nec- 
essary for  the  use  of  the  prior  appropriator.— 
In  re  North  Powder  Rirer,  144  P.  486. 

^  30  (Or.)  A  mill  company  having  an  appro- 
priation for  power  purpotiee  cannot  change  the 
point  of  diverting  its  water  to  a  point  higher 
up  the  atream,  where  such  change  would  injure 
othw  users  taking  water  from  the  stream  at  a 
point  between  the  original  and  new  points  of 
diversion.— In  re  l^orth  Powder  Blver,  144  P. 
485. 

A  change  in  the  point  of  diversion  and  place 
of  use  of  an  appropriated  water  right  may  be 
made  when  it  can  be  done  without  prejudice 
to  the  rights  of  others,  but  such  change  doe^ 
not  carry  with  it  the  priority  of  appi-opriatiou 
aa  against  subsequent  appropriators. — Id. 

8  33  (Or.)  Under  L.  O.  L.  {{  6648,  6650,  the 
right  to  file  exceptions  to  a  determination  in 
favor  of  a  claimant  to  a  water  right  in  adjudi- 
cation proceedings  is  not  waived  by  failure  to 
contest  the  claim  under  L.  O.  L.  (I  0642-4844. 
—In  re  North  Powder  Biver,  144  P.  486. 

In  proceedings  to  adjudicate  water  rights  in 
a  certain  stream,  evidence  held  Insafficl^Qt  to 
establish  an  agreement  by  a  company  using  wa- 
ter for  power  purposes  to  release  ita  water  right 
during  July  and  August  of  each  year  for  the 
benefit  of  toe  farmers  for  irrigation.— Id. 

That  a  company  which  had  appropriated  wa- 
ter for  power  purposes  did  not  uae  the  water 
during  certain  months  in  the  year,  because  it 
had  no  use  for  it  then,  is  not  snfficient  evidence, 
in  proceeding's  to  adjudicate  the  water  rights  in 
a  stream,  that  the  company  had  agreed  witli 
the  farmers  not  to  use  the  water  during  those 
months. — Id. 

In  proceedings  for  the  adjudication  of  water 
rights,  an  order  of  the  water  board  that  after 
July  Ist  the  water  user  shall  be  limited  to 
one-half  inch  per  acre,  and  that  small  appro- 
priates shall  use  the  water  In  rotation  wnen 
practicable,  held  to  be  reasonable.— Id. 
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S  36  (Or.)  The  right  to  the  Dse  of  water  is  a 
valnable  property  right,  and  cannot  be  ar- 
bitrarily or  unreasonably  interfered  vith  by  the 
legislature.— In  re  Willow  Creek,  144  F.  505. 

Water  rights  are  subject  to  reasonable  regu- 
lations to  the  end  that  the  use  by  one  ehall 
not  be  injurious  to  others  entitled  to  equal  priv- 
il^e,  nor  to  the  public— Id. 

1 40  (Or.)  A  setUer  on  a  noonavigable  stream 
may  rely  either  upon  his  rights  as  riparian 
proprietor  or  claim  as  an  approprtator,  but  can- 
not do  both.— In  re  Willow  Creek,  144  P.  505. 

S  44  (Or.)  A  riparian  owner's  right  to  waters 
for  irrigation  is  limited  to  the  amount  of  wa- 
ter needed  and  tued,  conBidering  the  amount 
of  land,  the  character  of  soil, 'and  the  amount 
of  water  needed  per  acre. — In  re  Willow  Greek, 
144  P.  605. 

Every  riparian  proprietor  is  entitled  to  a 
reasonable  use  of  the  water,  and  if  the  natural 
wants  of  all  have  been  supplied,  he  may  make 
a  reasonable  use  of  the  surplus  for  irrigation 
when  possible,  without  infrlnBiiic  upon  the 
rights  of  others.— Id. 

VI.  APPROPRIATION  ANB  PRE- 
SOBIPTIOH. 

f  128  (Or.)  Laws  1809.  p.  319,  providing  a 
system  for  the  regulation  and  determination  of 
water  rights,  AeM  constitutional.— In  re  Wil- 
low Creek,  144  P.  505. 

The  requirements  of  Laws  1900,  p.  319,  that 
water  users  shall  take  measures  to  ascertain, 
certify,  and  record  their  water  rifhts  afe  not 
unreasonable. — Id. 

It  is  within  the  province  of  the  Legislature, 
by  Laws  1909.  p.  319,  to  say  that  registered 
mail  may  be  used  to  convey  notice  when  publi- 
cation is  also  required.- Id. 

I  133  (Or.)  Where  an  irrigation  ditch  was  be- 
gun in  the  fall  of  1872,  constructed  halfway 
down  in  1873,  and  the  work  prosecuted  with 
reasonable  diligence  and  completed  in  1877,  the 
appropriator  is  entitled  to  a  priority  as  of 
1878.— In  re  Willow  Creek.  144  P.  505. 

A  notice  of  appropriation  specifying  the  S.  W. 
^  of  the  N.  W.  ^  as  the  point  of  diversion, 
when  the  only  portion  of  the  section  crossed  by 
the  creek  is  the  S.  W.  ^  of  the  S.  W.  ^,  ia  suffi- 
cient in  the  absence  of  any  intervening  right. 
-Id. 

Under  L.  O.  U  fi  6C9S,  subd.  7,  the  fact  that 
the  map  of  an  irrigation  ditcb  6ied  under  sec- 
tion 6529  did  not  show  Uie  precise  course  of 
the  ditch  did  not  affect  its  sufficiency.— Id. 

Under  Laws  1909,  p.  341.  |  70,  8«bd.^  an 
appropriator  which  has  expended  ^112,000  in 
Uie  construction  of  its  system  will  be  allowed 
five  years  within  which  to  apply  the  water  to 
a  beneficial  use.- Id. 

Where  the  water  rights  under  which  an  as- 
sociation claims  have  lapsed  and  applications 
for  permits  are  Sled  July  27,  1909,  while  an 
appropriation  by  an  irrigation  company  of 
April  7,  1908,  covering  surplus  water,  has 
been  held  Talid,  the  refusal  of  a  permit  to  the 
association  is  proper.— Id. 

I  133  (Or.)  Under  L.  O.  L.  |  0656,  fees  paid 
by  a  claimant  of  water  rights  under  protest  on 
filine  his  claim  to  such  rights  in  a  proceeding 
by  the  state  water  board  to  determine  rights  to 
water  in  a  river  held  not  voluntary,  so  as  to 
prechide  a  recovery  on  the  ground  that  the  fees 
were  tlle^al.— Pacific  lAvt  Stock  Co.  v.  Gocbran, 
144  P.  668. 

L.  O.  L.  i  6641,  requiring  water  daimants  to 
pay  specified  fees  before  having  their  rights  es- 
tabliflhed  by  the  state  water  board,  held  con- 
stitutional.— Id. 

1 137  (CoIo.App.)  That  the  use  of  an  ir> 
rigetion  ressrvoir  was  intermittent  did  not  de- 
feat the  owner's  right  to  an  easement  in  land 
over  which  the  reservoir  extended,  where  the 
owner  ot  the  reservoir,  though  he  acquired  his 


144  P.  866. 

§  140  (Or.)  Where  the  owners  of  land  made 
an  irrigation  ditch  in  1873,  but  did  not  apply 
water  to  a  portion  afterwards  sold  till  18^, 
the  purchaser  was  pr<^rly  awarded  a  priority 
as  ot  1882  only.- In  re  WUlow  Greek,  144  P. 
BOS. 

1 142  (Or.)  In  a  proceeding  to  determine  wa- 
ter rights,  it  is  proper  to  allow  the  irrigation 
season  to  commence  prior  to  the  growth  of 
crops.— In  re  Willow  Creek,  144  P.  606. 

i  143  (Or.)  In  calculating  water  appropriat- 
ed for  power  or  other  purpose,  thfct  lost  by  leak- 
Eige  of  the  ditches  and  flumes  of  the  appropria- 
tor, reasonable  care  and  diligence  in  their  con- 
struction and  maintenance  being  had,  will  be 
considered.— Joseph  Milling  Co.  t.  City  of  Jo- 
seph, 144  P.  465. 

§  143  (Or.)  An  appropriator  of  water  for  ir- 
rigation by  overflow  may  be  allowed  the  amount 
reascHiably  necessary  for  irrigation  by  a  proper 
system.- In  re  Willow  Greek.  144  P.  605. 

Under  U  O.  L.  {  6695,  a  claimant  is  not  en- 
titled to  an  allowance  of  water  from  a  stream 
in  excess  of  the  amount  actually  applied  for 
beneficial  parposes.— Id. 

Tlie  water  of  varions  news,  the  rigbte  to 
which  are  adjudicated,  should  he  meaanrad  at 
the  headgate  or  intake  of  each  water  user's 
lateral  or  service  dltoh.— Id. 

The  waters  tram  a  ilver  deposited  In  a.  ere^ 
through  a  dlteh  and  afterwards  used  by  & 
claimant  should  t>e  m^ured,  where  they  usu- 
ally emptied  into  the  creek,  the  place  to  be 
changed  only  by  the  water  master  on  authority 
of  the  water  board. — Id. 

S  151  (Or.)  Nonuaer  of  a  pinrtion  of  water 
appropriated  for  power,  by  reason  of  improve- 
ments put  in  by  the  appropriator  making  use 
of  all  of  it  onneceseary,  is  not  an  abandonment 
of  his  right,  unless  such  nonuser  continue  an 
unreascmable  time,r— Joseph  UiUing  Co.  t.  Oitr 
of  Joseph,  144  P.  466. 

S  151  (Or.)  To  constitute  an  abandonmoit  of 
water  righto^  the  intent  to  abandon,  and  an  ac- 
tual relinquishment  of  the  property  must  eoa- 
cur.— In  re  Willow  Creek,  144  P.  505. 

The  right  to  the  use  of  water  cannot  be  deem- 
ed forfeited  by  nonuser  short  of  the  period 
prescribed  by  statute.— Id. 

Under  Laws  1909,  p.  340,  {  70,  subds.  3.  5, 
delay  of  an  irrigation  company  caused  by  liti- 
gation, efforts  to  obtain  a  right  of  way,  failure 
of  the  state  engineer  to  act  on  an  application 
for  a  permit  to  appropriate  water,  and  con- 
struction placed  upon  Fection  66  of  the  act.  Is 
not  ground  for  forfeiture.- Id. 

While  a  wasteful  manner  of  irrigation  must 
be  corrected,  the  former  use  Is  not  reason  for 
forfeiting  thie  right  to  sofBdent  water  to  irri- 
gate in  a  proper  manner.— Id. 

I  152  (Or.)  Laws  1909,  p.  328.  {  33,  predudea 
making  the  decree  or  order  of  determination  of 
water  rights  conclusive  as  to  any  except  those 
upon  whom  service  of  notice  bos  been  made.— 
In  re  Willow  Creek,  144  P.  505. 

Laws  1909,  p.  328,  Sfi  33,  84,  requiring 
claimants  to  submit  proof  and  barring  "any 
such  claimant"  who  fnilK  to  submit  proof,  re- 
fers to  claimante  who  have  been  duly  served 
with  process.— Id. 

Provision  being  made  In  Laws  1909,  p.  319, 
relating  to  determination  of  water  rights,  for 
notice  to  Interested  parties,  it  ia  not  necessary 
that  notice  be  given  of  every  step  in  the  pro- 
ceedings,—Id. 

Laws  1909,  p.  819,  providing  for  notice  by 
the  division  superintendent,  requires  the  notice 
to  be  signed  by  him.— Id. 

Laws  1909,  p.  822,  |  12,  requiring  publica- 
tion of  notice  in  newspapers  naving  general 
circulation,  is  not  defpctive  in  not  requiring 
timt  the  paper  be  printed  in  the  county.— Id. 

Under  Laws  1909,  p.  819,  requiring  no  tics 
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bj  nti»iend  mail,  such  notice  Bboald  be  sent 
to  the  persoD'H  post  office  address  as  for  as  the 
BBiue  could  be  reasonably  ascertained. — Id. 

The  failure  of  a  water  board,  proceedioc  un* 
der  Laws  1909,  p.  319,  to  require  evidence  to 
sustain  tlie  statements  submitted  under  sectiDn 
14  is  cured  by  the  subsequent  takinc  of  testi- 
mony, in  the  absence  of  proper  appluatioiD  for 
further  hearing. — Id. 

Findings  and  evidence  held  to  require  an  al- 
lowance of  1/40  of  a  second  foot  per  acre  till 
the  first  day  of  May  of  each  yea^  and  there- 
after a  continuous  flow  not  exceeding  i/bo  of 
a  second  foot  per  acre,  not  exceeding  uiree  acre 
feet  per  acre  during  any  irrigating  season.— Id. 

A  decree  that  the  entire  flow  shall  be  used 
for  irrigation  purposes  till  the  amount  to 
which  each  user  is  entitled  has  been  supplied, 
and  any  surplus  may  be  stored,  does  not  con- 
flict with  findings  that  where  water  Is  stored 
it  shall  be  taken  according  to  the  dates  of 
relative  priority,  and  is  in  conformity  with  L. 
O.  L.  I  662e.-Id. 

Where  a  water  right  Is  awarded  to  tite  own- 
er of  land,  it  is  not  necessnry  that  an  award 
should  be  made  to  the  lessee  thereof.— Id. 

Evidence  held  to  show  that  a  claimant  had 
made  a  beneficial  use  of  the  water.— Id. 

Where  a  decree  awarded  water  for  a  tract  to 
two  different  claimants,  it  should  be  modified 
to  exclude  one  of  them.— Id. 

Evidence  held  to  show  a  claimant  entitled  to 
an  award  of  water  for  S2  acres,  instead  of  40 
acres  as  allowed  by  the  decree.- Id. 

ENridence  held  to  sustain  the  decree  changing 
the  relative  priority  of  individual  claimants  and 
an  irrigation  company. — Id. 

Glerical  errors  should  be  corrected  by  the  wa- 
ter board  on  its  original  records,  and  the  pro- 
ceeding will  be  referred  to  the  board  with  au- 
thority to  make  corrections  within  three  months 
from  final  decree  of  the  trial  court.- Id. 

IZ.  PUBLIC  WATER  BUFPIiT. 

(A)  Domestic  and  Mnalctpal  PDrpoaea. 

{182  (Cal.App.)  St  1881,  p.  66,  S  7.  au- 
thorizing on  complaint  of  any  person  charged 
excessive  water  rates  that  upon  conviction  the 
franchise  of  the  water  company  shall  be  forfeited 
to  the  city,  held  to  violate  the  constitutional  pro- 
vision for  forfeiture  of  the  franchise  of  any 
Company  to  the  city  wherein  excess  rates  are 
collected ;  the  state  and  city,  in  view  of  Const, 
art.  1,  I  21,  being  the  only  jwrties  interested  in 
such  forfeiture.— Hatfield  v.  People's  Water  Co., 
144  P.  800. 

(B)  1rrl«stton  aad  Otbev  Asrlcoltaral 

Parpoaeii. 

S  228  (Wash.)  Where  a  bond  taken  by  an  ir- 
rigation district  from  a  contractor  was  not  con- 
ditioned as  provided  by  Rem.  &  Bal.  Code,  §8 

1159,  '1161,  the  contract  could  not  be  read  in- 
to it,  so  as  to  render  it  a  valid  defense  to  an  ac- 
tion by  materialmen  against  the  district  for  un- 

giid  materials  famished  the  contractor. — Brown 
pos.  V.  Columbia  Irr.  Dist.,  144  P.  74. 
The  term  "other  municipal  corporation,"  as 
used  in  Item.  &  Bal.  Code,  §  1160,  making  such 
corporations  liable  for  debts  of  a  contractor  for 
public  work  in  case  of  a  failure  to  take  the  bond 
required  by  title  8,  c.  6,  which  includes  section 

1160,  held  to  include  an  irrigation  district.— Id. 
1242  (CoIo.App.)  Act  Cong.  July  26,  1868,  J 

»,  and  Amendment  of  July  9,  1870,  8  17, 
operate  as  a  grant  of  the  right  of  way  for  the 
construction  of  a  reservoir  for  the  irrigation 
of  lands  owned  by  the  United  States  and  unoc- 
cupied in  1866  whenever  the  right  to  such  reser- 
voir shall  have  accrued  under  the  local  customs, 
lavs,  or  decisions  of  courts. — EMwards  ▼.  Rob- 
erts, 144  P.  858. 

8  242  (Or.)  An  injunction  restraining  an  irri- 
gation company  from  crossing  the  lands  of  an- 
other does  not  prevent  the  company  from  ob- 


taining a  right  of  way  in  the  regular  manner.— 

In  re  Willow  Creek,  144  P.  G06. 

§243  (Colo.App.)  Under  Act  Cong.  July  1. 
1862,  8  8,  the  owner  of  adjoining  land  had  a 
right  to  build  a  reservoir  extending  over  a  por- 
tion of  a  railroad  greint,  unless  the  company  had 
disposed  of  such  land.— Edwards  v.  Roberta,  144 
P.  856. 

The  right  to  easements  for  needed  irrigation 
reservoir  purposes  on  lands  granted  to  tine  Un- 
ion Pacific  Railway  Company  were  natural 
rights  existing  prior  to  the  Acts  Cong.  July  26, 
1866,  I  9,  and  Amendment  of  July  97l870,  i  17, 
which  seem  to  grant,  but  in  fact  only  recognize 
and  confirm,  such  ri^ht.— Id. 

An  easement  acquired  by  acquiescence  In  the 
use  of  land  for  an  irrigation  reservoir,  the  dam 
of  whidi  has  been  constructed  on  adjoining 
land,  is  restricted  to  the  smallest  area  con- 
sistent with  practical  use  of  the  reservoir.- Id. 

8  243  (Or.)  Under  L.  O.  L.  |  6668,  an  appU- 
cation  of  an  irrigation  company  to  transfer  wa- 
ter stored  for  irrigation  should  be  allowed  sub- 
ject to  its  being  uiown  to  the  water  board  that 
the  storage  interferes  wiUi  any  prior  or  vested 
right— In  re  Willow  Creek,  144  P.  006. 


See  Easementi. 


WAYS. 


WEAPONS. 

See  Criminal  Iaw,  K  673,  1172. 

WEIGHTS  AND  MEASURES. 

1 8  (CaLApp.)  Where  a  city  fay  ordinance  ap- 
pointed a  deputy  sealer  of  weights  and  meas- 
ures and  fixed  his  salary,  it  was  immaterial 
whether  he  was  appointed  under  St  1911,  p. 
S84,  I  4,  then  in  force,  and  expressly  authoris- 
ing the  appointment  of  such  officer,  since  the 
ordinance  would  otherwise  be  a  valid  exercise 
of  the  police  power  conferred  by  Const  art.  11, 
S  ll.-MUllken  V.  Meyers,  144  P.  321. 

Under  Const  art.  11,  8  14,  as  amended  Octo- 
ber 10,  1911  (see  St.  1911,  p.  1798).  authoriz- 
ing a  general  law  providing  for  the  measure- 
ment of  commodities  and  the  appointment  of 
necessary  officers,  and  St  1913,  pp.  1090,  1091, 
§1  17,  19,  enacted  in  pursuance  thereof,  held 
that  a  deputy  sealer  of  weights  and  measures 
appointed  by  defendant  city  having  a  freehold- 
ers' charter,  adopted  under  Const,  art  11,  8  S, 
was  entitled  only  to  the  pay  fixed  by  the  ordi- 
nance and  not  to  tbat  fixed  by  the  general  law. 
—Id. 


See  Down. 


WIDOWS. 
WILLS. 


See  Appeal  and  Error,  1$  1098,  1195;  Descent 
and  Distribution;  Brldence,  f8  145,  589;  Ex- 
ecutors and  Administrators. 

n.  TESTAMEKTART  OAPAOITT. 

§  25  (Okl.)  The  phrase  "prevented  by  law,"  as 
used  in  Rev.  Laws  1010,  8  8341,  means  prevent- 
ed by  state  law,  and  does  not  apply  to  Indiaps 
prevented  by  act  of  Congress  from  alienating 
realty  otherwise  than  by  will. — In  re  Allen's 
Will,  144  P.  1055. 

Act  Cong.  April  26,  1906.  !  23,  and  Act  Cong. 
May  27,  1908.  8  9,  authorize  allottees  of  the 
Five  Civilized  Tribes,  if  of  lawful  age  and  sound 
mind,  to  bequeath  realty  in  compliance  with  all 
legal  reqniremente.— Id. 

IV.  REQUISITES  AMD  VAI.IDITT. 

(A)  Katarc  »»A  SI«s«n<l»ls  of  TeMaiMBt*- 
ry  Dlspnnltlnnii. 

S8I  (Kan.)  That  one  provision  of  a  wilt  is 
illegal  does  not  invalidate  the  entire  will,  where 
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the  illegal  part  referred  to  a  contingency  not 
o(  controlling  importaace.— Dpeiabacb  v.  Spring, 
144  P.  195. 

182  (Kan.)  ▲  will  cannot  be  set  aside  be- 
caate  the  court  or  iury  believed  that  the  dia- 
poeition  made  by  testator  of  his  pPopeHj  waa 
nnreasonablc,  harah,  or  nnjoat— Drelibach  t. 
Spring,  144  P.  19S. 

T.  PROBATE. JBSTABUBHMBirr,  AlTD 

AmnjXiMxniT. 

(B)  Aetloiw  to  UatMblUli  or  Detevmino 
Tslldlty  In  Oeneral. 

{  230  (Kan.)  That  a  legatee  accepts  a  small 
bequest,  when  ignorant  of  the  facts  and  her 
rights,  will  not  estop  her  from  suing  to  set 
aside  the  will,  where  her  petition  tMiders  back 
the  bequest,  with  interest.— Dreisbacb  v.  Spring, 
144  P.  185. 

(D  Hearlvs  or  Trflal. 

1 310  (Okl.)  In  a  proceeding  under  Rev.  Laws 
1910,  II  6210,  6211,  the  only  issue  triable  is  the 
factum  of  the  will  or  the  question  of  derisavit 
TCl  non.-In  n  Allen's  Win,  144  P.  106S. 

(K)  Bovlew. 

1360  (Kas.)  The  Supreme  Court  will  not 
construe  a  will,  where  the  request  therefor  is 
first  made  on  appeal. — Drelsbacn  t.  Spring,  144 

P.  195. 

VI.  CONSTRUCTIOn. 
(I)  Aetiona  to  Conatrne  WllU. 

§706  (Kan.)  A  will  providing  that  if  testa- 
tor's son  "should  marry  again,  it  being  his  third 
nuurriage,  then  his  third  wife  and  children  by 
his  third  wife"  should  have  certain  land,  held 
to  vest  no  risbts  in  the  fifth  wife  of  the  son  for 
denial  of  which  she  had  any  right  to  complain. 
—Mallows  T.  Mallows,  144  P.  820. 

WITNESSES. 

See  Bastards,  |  71;  Bribery,  |  S^t ;  Criminal 
Lew,  I  742;  Depositions;  Evidence;  Ven- 
ue, i  62. 

n.  COMFETENOT. 

(A)  Capaeltr  Md  «aallfl«atlOHB  la  Ooa- 
oral. 

i  36  (Kan.)  Statutes  in  derogation  of  the 
competency  of  witnesses  will  be  strictly  con- 
strued in  favor  of  competency.— Armstrong  t. 
Topeka  Ry.  Co.,  144  P.  847. 

S4d  (Ariz.)  Under  Pen.  Code,  1013,  f|  1226, 
1x27,  1228,  relating  to  the  competency  of  wit* 
nesaes,  held,  that  an  aged  Indian  woman  labor- 
ing under  none  of  the  exceptions  to  competent, 
who  said  that  she  would  tell  no  lie,  was  com- 
petent.—Fernandez  T.  State,  144  P.  640. 

162  (Nev.)  Under  Rev.  Laws,  |  5424,  held 
that  a  wife  was  competent  to  testify  for  her 
husband  in  his  action  for  criminal  conversation, 
where  the  husband  and  wife  had  each  consented 
that  the  other  could  testify.— Rehling  v.  Brain- 
»rd,  144  P.  167. 

fi  68  (Wash.)  A  judge  cannot,  over  the  ob- 
jection of  a  party,  be  a  witness  in  an  action 
tried  before  Iiim,  in  the  abseace  of  a  statute 
so  providing.— State  v,  Sefrit,  144  P.  725. 

8  77  (Ariz.)  Under  Const.  arL  2.  |  12,  ques- 
tions to  an  aged  Indian  woman  to  test  her  belief 
in  God  or  the  Great  Spirit  held  improper, — 
Fernandez  v.  State,  144  P.  640. 

1 79  (Ariz.)  A  witness'  capacity  to  testify  la 
a  question  tor  the  judge  or  court— Fernandez 
T.  State.  144  P.  640. 

(C)  T^Mtlmony  of  Partita  or  Peraona  In- 
tereated.  for  or  aaalnat  Repreaenta- 
tlvea,  9nrvl70n.  or  Saeeoaaora  ta  Title 
or  Intereat  of  Poraoaa  Doeoaacd  or  In- 

oompetent. 

I  143  (Gal.)  Where  haaband  assented  to  giv- 
ing of  note  to  wife  on  their  agreement  with 
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maker  that  he  might  make  his  home  In  thdr 
family  when  he  desired,  intending  that  the  note 
should  be  the  wife's  separate  property,  A«l4^ 
that  he  was  not  her  assignor  and  was  not  in- 
competent as  a  witness,  under  Code  Cit.  Proc. 
1 1880,  In  an  action  against  the  maker's  admin- 
istrator.- Cullen  v.  BIsbee,  144  P.  968. 

(D)  Coafldeattal  BolaMoaa  aad  Privtlesed 
Coauaaaleatloaa. 

t  188  ^an.)  Under  Cr.  Code,  8  215  (Gen.  St. 
1009,  8  6791),  held  not  error  to  permit  defend' 
ant's  wife  to  testify  to  a  converaatfon  with  bim. 
—State  V.  Mnrsec,  144  P.  833. 

1213  (Kan.)  Code  Civ.  Proc.  8  828,  as  amend- 
ed in  1909  Code  Civ.  Proc.  8  321  [Gen.  St 
1909,  ^  6915]),  do  not  excuse  a  physician  from 
testifying  as  to  the  time,  manner,  and  circum- 
stances of  a  street  car  accident  resulting_in  in- 
hiriea  to  a  pawenger^Armstronff  T.  Topeka 
Hy.  Ca.  144  847. 

1 219  (EanJ  Code  Cir.  Froe.  1901,  8  823,  ai 
amended  in  1009  (Code  Ofv.  (Proc.  8  321  ttien. 
St  1909,  8  5915]),  rendering  physicians  and 
surgeons  incompetent  to  testify  to  certain  com- 
municatioDS,  merely  grants  a  privilege  which 
may  be  taken  advantage  of^Annstrong  v.  Tope- 
ka Ry.  Co.,  144  P.  8*7. 

Under  Code  Civ.  Proc.  1901,  8  323,  as  amend- 
ed in  1909  (Code  Civ.  Proc.  8  321  [Gen.  St.  1909, 
8  6915]),  a  physician  may,  with  bis  patient's 
consent,  testify  to  confidential  communications. 
-Id. 

Under  Code  Civ.  Proc.  1901,  8  323,  as  amended 
in  1909  (Code  Civ.  Proc  8  321  [Gen.  St.  190U, 
i  6915]),  the  giving  of  testfantmy  by  a  patient 
wltbont  ohfeetion  la  equivalent  to  conMit  that 
the  phyalcnui  maj  testify  to  the  same  matter. 
— Id. 

A  patioifs  ooosent  that  hfs  physician  shall 
testify  to  confldoitial  communications  is  im* 

filled  from  failure  to  object  when  the  physician 
B  called  to  testify,  provided  the  patient  has  op- 
portunity to  make  objection. — Id. 

In  a  street  oar  passenger's  action  for  injuriea, 
held,  that  plaintiff  waived  his  right  to  have  his 
communications  to  physicians  respecting  tlie 
manner  and  circumstances  of  his  Injury  regard- 
ed as  privileged.— Id. 

HZ.  EXAMTlfATIOir. 
(A)  Taklnv  Teatimmr  In  Geaeral. 

8  255  (Okl.Cr.App.)  In  a  prosecution  for 
larceny  of  a  state  warrant  and  for  obtaining  a 
state  warrant  by  false  lepresentations  as  to  the 
amount  of  printing  done  for  the  state,  hetd 
that,  though  a  witness  retained  no  Independent 
recollection  of  the  amount  of  printing  done,  he 
could  refresh  his  memory  by  consulting  enmes 
in  defendant's  books  on  the  witness  stand. — 
State  V.  Rule,  144  P.  807. 

8  257  (Okl.Cr..\pp.)  Book  entries  held  admis- 
sible as  a  means  of  verifying  what  a  witness 
stated  from  memory  as  to  the  transactiona 
shown  by  the  entries.— State  t.  Bule,  144  P. 
807. 

(B)  Croaa-Bxanlaatlon  and  Be-Bxauilna- 
tlon. 

8  266  (Idaho)  The  state  cannot  be  deprived 
of  the  right  to  cross-ezamfae  a  witness  on  the 
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charging  a  county  prosecutor  with  personal  and 
professional  misconduct  in  respect  to  a  certain 
estate,  the  austaining  of  tiie  state's  objection  to 
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toachiug  Ub  cosDection  tberewitfa  *eW  not  er- 
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S35I  (KM.)  Impeaching  evidence  offered  in 
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River  Electric  Co.  (Or.)  jr44 
'^z."— Pacific' Livt  Sto^  Co.  t.  Codiran  (Or.) 

144  P  668. 

"Taxpayer."— Beirl  t.  Colombia  Oonntr  (Or.) 

144  P,  457. 

"Testimony." — Grayson  v.  Durant  (OkL)  144 
P.  592. 

'"roken."-State  t.  Leonard  (Or.)  144  P.  118. 
**Townahip."— Liberty  Tp.  t.  Bock  Island  Tp. 

(Okl.)  144  P.  1025. 
"Trade-mark." — Harryman  t.  Hanyman  (Kan.) 

144  P.  262. 

"Trade-name."— Harryman  r.  Harryman  (Kan.) 
144  P.  262. 

"Trial  jury."— In  re  BfcCormick'a  Estate  (Or.) 
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"Trast."-Templeton  v.  Bocklsr  (Or.)  144  P. 
405. 
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pany T.  Sargent  (Or.)  144  P.  452. 

"XJntU."— State  v.  Kelioe  (Mont.)  144  P.  162. 
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WORK  AND  UBOR. 

See  Bfechanici'  liens. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Conatitntlaua  Iaw,  »  288,  276;  Maater 
and  Servant,  U  87%,  260%. 

WRITING. 

See  raise  Preteuea,  H  13,  42,  48. 

WRITS. 

See  Certiorari;  Ezecation;  Qarnishment;  Ha- 
beas Corpus;  Injnnction:  Mandamus ;  Pro- 
cess; Prohibition;  Quo  Warranto;  Replev- 
in ;  Searches  and  Seizures. 

Of  error,  aee  Appeal  and  Error;  Attorney  and 
Client,  I  89.  ■ 
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